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L.  R.  Eq. 
L.  R.  Exch. 
L.  R.  U.  L. 
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L.  R.  P.  A  D. 
L.  E.  Q.  B. 
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Manaon 

Man.  t.  Wood 
March 
Mars.  Adm. 
Marsh. 
Mart, 

Mart.  N.  8. 

Mart.  A  Y. 

Mason 

Mass. 

Mc.Ml. 

MrC. 

McClell. 

McClclI.  A  Y. 

McCrary 

McG. 

McLoan 

Md. 
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OhU 
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Moon's  Sufi'a  Bench  (Ens.) 
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Moore  &  Soott  (Eng.) 

Morris  (Iowa) 
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New  DeQli>c  (Eng.) 
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North  Carolina 
N.  Chipmun  (Vt.) 
North  Dakota 
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Nelson  (Eng.)' 
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Newberry's  Admiralty  (U.  B.) 
Ne  wf  ou  ndland 
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Ontario  Election  Cases 
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P.  D. 
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Plowd. 

PoUetf. 

Poph. 

Port. 

Porto  Rico 

Porto  Rioo  Fed. 

Pow.  Surr. 

P.  R.  A  D.  El.  Caa. 

Preo.  Ch. 

Pr.  £dw.  lal. 

Price 

Price  Pr.  Caa. 
Pr.  Rep. 
P.  Wma. 


Q.B. 


Rand. 
Rawle 

R.  A  Can.  Caa. 
R.  A  Can.  Tr.  Cas. 
Redf.  A  B. 
Redf.  R.  Caa. 
Redf.  Surr. 
Reeve  Eng.  L. 
Reports 
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R.  A  M. 
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Rob. 

Bob. 


Pacific  Reporter 

Law  Reports  [1881]  Probate  (Eng.) 
Pennsylvania  State 

Pennsylvania  Supreme  Court  Cases  (Sadler) 

I^nnsylvania  County  Court 

Common  Pleas  (Pa.) 

Pennsylvania  District 

Paige's  Chancery  (N.  Y.) 
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Law  Reports  Prolate  Division  (Eng.) 
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Pearson  (Pa.) 

Peck  (Tenn.) 
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Philippine 
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Pigott  A  Rodwell  (Eng.) 

I^gott's  Recoveries  (Eng.) 

Finney  (Wisj 

Pittsburgh  (Pa.) 

Pittsburgh  Legal  Journal  (Pa.) 

Pittsburgh  Legid  Journal  New  Series  (Pa.) 

Perry  A  Knapp  (Eng.) 

Plowden  (EngO 

Pollexfen  (Eng.) 

Poph  am  (Eng!) 

Porter  (Ala.) 

Porto  Rico 

Forto  Rieo  Federal 
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Precedents  in  Chancery  (Eng.) 

Prince  Edward  Island 

Price  (Eng.) 
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!ueenaland  Law 
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■ucbee  Practice 
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Revue  de  Legislation  (Cui.) 

Revue  Legale  (Can.) 

Revue  Legale  New  Series  (Can.) 
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Rhode  Inland 
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Sayer  (Eng.) 
South  Carolina 
Court  of  Session  Cases  (Bo.) 
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705-  5X14,213 
798-  0  100 
795-  7  Con. 
707-  8  100 


707-9 

707-10 
797-11 

797-  13 

798-  13 


100 
Evid. 
100 
100 
100 
100 

708-14  Statei 
798-15  101 
798-10101.109 
798-17  101 


798-18 
798-19 
799^ 
790-21 
70»-22 
709-25 
709-24 
700-26 
709-20 
78»-27 


97 
110 
110 
101 
106 
106 
105 
100 
234 
234 


799-  38  Con. 
790-30  100 

800-  30  108 
800-31  un 
800-33  103 

800-  33334.103 

801-  34 107,108 

100 

801-85  100 
803-36  109 
808-37104,103 
803-38  108 


804-30 
804-40 
804-41 
804-43 
804-43 
804-44 
804-40 
801-48 
804-47 
804-48 


103 
103 
103 
111 
lU 
111 
113 
113 

lis 
m 


804-40  Paymt. 

804- 60  110 

805-  61  116 

806-  62  lie 
805-53  116 
805-64116,121 
805-55  116 
a06-«Payiitt. 
805-67  131 


805-58 
805-59 
80^ 
805-61 
808-02 
800-03 
800-04 
800-05 
800-08 
800-07 
800-68 

800-70 


IM 
134 
124 
130 
130 
120 
123 
123 
123 
123 
132 
113 
141 


808-71 136,130 
800-73  137 


807-73 
807-74 
807-76 
807-76 
807-77 
807-78 
807-79 


135 

125 
131 
128 
128 
128 
125 


807-80 111,133 


6  Cyc  t  CL  J. 
Pagft  Nate  Sae. 

807-  81  133 

808-  82 
808-83 

808-  84 

809-  86 
800-88 
800-87 
809-88 
809-80 
809-90 
809-91 
80943 
809-93 
809-94 

809-  06 
609-00 

810-  97 
810-9S 
810« 

810-  1 
UO-  3 

811-  3 
811-4 
811-6 
811-  0 


130 
130 
130 

136 
136 


811-  7 156.157 
811-  8  137 


811-9 
811-10 

su-u 

811-  13 
813-13 
813-14 
813-16 
813-18 
813-17 

812-  18 
818-19 

813-  20 
813-31 
813-23 
81»-33 
813-34 
813-20 
813-30 
813^ 
813-28 
813-39 
813-80 
813-31 


137 
187 
148 
137 
137 
145 
145 
145 
140 
146 
140 
140 
147 
140 
140 
140 
140 
144 
139 
139 
130 
139 
140 


814-32  Lim.  of 
Act 


814-32 
814-34 
814-35 

814-  30 

815-  37 
815-38 

815-  39 

816-  40 

815-  41 

816-  43 
816-43 
816-44 
810-46 


141 
141 
141 
141 
141 
141 
141 
143 
143 
143 
142 
143 
143 


810-48  AetioM 
213,  191 
810-47  138 
810-48  13S 
816-49  142 
816-50148,141 
23 


817-51 
817-63 
817-63 
817-54 
817-55 
817-56 

817-  57 

818-  68 
818-50 


8  Cyo  •  CJ. 
Pmg»  Nate  Sae. 

818-00  75 
818-01 121,119 
81»-03  129 
818-81 
818-04 

818-  05 
81fr40 

819-  07 
819-88 
B19-09 
819-70 
819-71 
810-72 

819-  73 
830-74 
830-75 

820- 70 
830-77 

830-  78 

880- 79 

831-  80 

821-  81 
831-83 

821-  83 
831-84 

831-  85 

881-  M 

832-  87 

822-  88 


Digitized  by 


Google 
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BONDS — Conttnued 


S  Ctc 

•  C.J. 

S  Cye 

tel. 

6  Ctc 

SC.  J. 

SCtc 

»C.J. 

5  Cre 

9  C.S. 

PMe  Note  Sm. 

Page  Note  Sm. 

Pu«  N«teSM. 

Fue  Note  S«c. 

Pwe  Notfl.  Sec. 

82S-41 

183 

633-85 

193 

886-30 

203 

839-75 

213 

843-19 

133 

83S-U 

183 

833-86 

103 

834-31 

203 

839-76 

213 

813-20 

223 

828-43 

183 

833-87 

193 

834-33 

202 

839-77 

213 

843-21 

223 

838-i4 

181 

833-88 

103 

836-33 

204 

839-78 

313 

813-22 

223 

829-45 

184 

833-80 

192 

836-34 

204 

839-79 

213 

813-23 

233 

S2S-49 

ISt 

833-90 

192 

'  836-35 

301 

839-80 

213 

813-24 

223 

8ZS-47 

181 

S33-M 

193 

■J  834-36 

2U 

839-81 

213 

813-25 

223 

838-48 

181 

833-92 

193 

836-37 

204 

836-S2 

212 

814-26 

S2d-49 

181 

833-03 

IS2 

836-38 

205 

840-83 

216 

844-27 

819-SO 

Find. 

833-94 

192 

S3S-36 

205 

840-84 

216 

844-28 

829-51 

187 

833-95 

192 

[836-40 

205 

840-85 

216 

846-20 

829-52 

187 

833-99 

193 

836-41 

205 

840-86 

216 

845-30 

" 

829-53 

187 

833-97 

192 

636-42 

203 

840-87 

216 

845-31 

224 

829-54 

187 

833-03 

192 

834-43 

205 

840-88 

214 

845-32 

224 

829-55 

187 

833-90 

187 

836-44 

205 

840-89 

214 

845-33 

234 

829-54 

18S 

833-  1 

196 

834-15 

205 

841-90 

214 

845-34 

226 

819-57 

188 

833  -  2 

196 

834-44 

205 

811-91 

214 

845-35 

236 

829-58 

188 

833-  3 

196 

836-47 

205 

841-92 

214 

814-37 

226 

830-59 

188 

834-  4 

196 

836-48 

2M 

841-93 

214 

M4-38 

226 

830-60 

188 

834-  5 

199 

838-49 

20S 

841-94 

214 

816-39 

Evid. 

830-61 

188 

834-  6 

199 

836-50 

199 

841-05 

214 

844-40 

226 

830-62 

188 

834-  7 

190 

837-52 

207 

841-06 

217 

844-41 

Landl. 

830-03 

202 

834-  8 

199 

837-53 

20S 

841-97 

217 

&T«i. 

8S0-64 

195 

834-  9 

199 

837-54 

208 

841-98 

217 

846-42 

Evid. 

830-65 

195 

834-10 

19B 

837-55 

208 

841-99 

217 

844-43 

226 

830-66 

195 

834-11 

196 

837-46 

207 

642-  1 

217 

846-44 

226 

830-67 

195 

834-12 

196 

837-57 

206 

843-  2 

223 

846-45 

Bvid. 

830-68 

195 

834-13 

197 

837-58 190.308 

843-  3Iiit0K. 

846-44 

226 

830-69 

105 

834-14 

197 

837-59 

207 

Liq. 

846-47221,220 

830-70 

195 

834-15 

198 

837-60 

207 

843-  4 

225 

816-48 

221 

830-71 

195 

834-10, 

200 

838-41 

207 

842-  6 

218 

814-49 

321 

830-72 

195 

834-17 

200 

838-62 

207 

843-  6 

218 

846-40 

221 

831-73 

180 

834-18 

200 

838-63 

207 

842-  7 

218 

647-51 

226 

831-74 

189 

835-19 

202 

838-64 

207 

843-  8 

219 

847-52 

36 

831-75 

190 

835-20 

202 

838-65 

207 

64»-  9 

219 

847-63 

226 

831-7S 

100 

835-21 

202 

838-46 

207 

842-10 

319 

847-54 

226 

831-77 

190 

835-22 

202 

838-47 

2U' 

842-11 

330 

847-55 

End. 

8S2-78 

191 

635-23 

202 

838-68 

207 

84^-12218.220 

847-54 

226 

832-79 

194 

835-24 

202 

838-69 

310 

843-13  328.230 

847-57 

226 

832-80 

194 

835-25 

202 

858-70 

310 

843-14 

222 

847-68 

226 

832-81 

193 

835-26 

2D2 

838-71 

309 

848-15 

222 

847-59 

224 

832-82 

193 

835-27 

303 

838-73 

200 

843-14 

333 

847-iO 

336 

an-o 

in 

SUMS 

908 

MM 

848-17 

333 

847-41 

334 

IBS 

83&-29 

203 

838^4 

309 

Stt-U 

382 

BOUNDARIES 

8(17-  I 

1 

880-82 

30 

804-  5 

0/ 

908-57 

101 

921-10 

140 

867-  2 

2 

880-53 

30 

894-  6 

58 

906-58 

100 

921-11 

138 

867-  3 

2 

880-54 

30 

894-  7 

SO 

908-50 

100 

923-12 

141 

868-  4 

3.1.6 

880-65 

30 

895-  8 

RA 
OW 

908-40 

66 

933-13 

142 

6.7 

880-56 

31 

895-  9 

61 

909-41 

96 

923-14 

143 

869-  5 

9 

880-67 

31 

895-10 

64 

909-43 

106 

924-15 

143 

860-  6 

10 

881-58 

33 

■1 
sj 

009-43 

107 

931-14 

143 

870-  7 

11 

881-W 

33 

867-12 

44 

909-44 

107 

924-17 

144 

870-  8 

12 

881-60 

33. 

897-13 

MM 

H 

009-45 

107 

934-18 

145 

870-  9 

13 

881-61 

33 

DOT  11 

89/- I* 

Ml 

0* 

910-44 

107 

924-19 

145 

871-10 

14 

.  881-42 

33 

897-15 

66 

910-47 

112 

034-20 

146 

871-11 

14 

882-63 

34 

899-16 

67 

910-48 

112 

925-21 

146 

871-12 

14 

882-64 

34 

809-17 

48 

910-60 

112 

935^33 

147 

871-13 

14 

882-65 

35 

899-18 

49 

910-70 

112 

625-23 

148 

871-14 

IS 

883-66 

35 

900-19 

09 

910-71 

106 

925-34 

148 

873-15 

15 

883-67 

34 

000-20 

70 

910-72 

64 

925-25 

149 

872^16 

15 

883-68 

36 

900-31 

70 

910-73 

94 

926-36 

153 

872-17 

15 

883-60 

37 

000-22 

70 

610-74 

94 

924-37 

151 

873-18 

16 

883-70 

38 

000-23 

71 

910-75 

93 

624-28 

165 

873-19 

17 

884-71 

39 

901-24 

71 

911-70 

93 

626-29 

154 

873-20 

17 

884-73 

40 

001-25 

72 

911-77 

65 

924-30 

167 

873-21 

17 

884-73 

41 

901-20 

72 

911-78 

95 

923-31 

158 

874-22 

18 

885-74 

42 

001-27 

72 

911-79 

95 

928-33 

160 

874-23 

10 

885-75 

42 

901-28 

73 

911-80 

02 

929-33 

161 

874-24 

10 

885-76 

42 

eot-26 

73 

911-81 

92 

929-34 

159 

8R-25 

IB 

885-77 

at 

901-30 

73 

912-82 

114, 

929-35 

159 

875-20 

20 

885-78 

42 

801-31 

74 

013-83 

114 

929-36  162,163 

875-27 

20 

885-79 

42 

002-32 

75 

913-84 

114 

929-37 

167 

8K-28 

20 

885-80 

43 

902-33 

75 

914-85 

115 

930-33 

167 

876-20 

20 

886-81 

44 

902-34 

76 

914-86 

116 

030-30 

168 

876-30 

21 

8S&-82 

44 

903-35 

77 

915-87 

117 

930-40 

168 

876-31 

22 

886-83 

45 

903-36 

77 

915-88 

118 

930-41 

168 

876-32 

23 

887-84 

45 

903-37 

78 

915-89 

lie 

030-42 

168 

877-33 

23 

887-85 

46 

904-38 

79 

91.5-90 

121 

930-43 

170 

877-34 

24 

887-86 

40 

004^39 

79 

916-91 

120 

931-44 

170 

87T-35 

24 

887-87 

46 

904^0 

79 

016-92 

123 

031-45 

172 

877-36 

25 

887-88 

46 

004-41 

SO 

017-93  123,124 

631-44 

173 

877-37 

25 

888-80 

47 

904-42 

80 

917-94 

134 

631-47 

175 

878-38 

28 

883-00 

48 

604-43 

8t 

918-95 

125 

632-16 

178 

878-39 

26 

890-91 

49 

901-44 

62 

618-96 

125 

932-49 

176 

87S-4d 

27 

890-92 

49 

901-45 

82 

918-67 

126 

933-50 

177 

878-41 

27 

881-03 

SO 

005-46 

83 

018-98 

126 

633-51 

176 

878-13 

27 

891-94 

143 

907-47 

83 

918-99 

126 

93.1-53 

171 

879-43 

27 

891-95 

51 

907-48 

103 

918-  1 

126 

933-54 

180 

879-44 

37 

892-96 

62 

907-49 

105 

618-  2 

127 

633-55170.176 

879-45 

23 

892-«7 

S2 

907-50 

85 

918-  3127,128 

933-50 

180 

870-46 

28 

893-98 

52 

907-51 

S5 

619-  4 

132 

933-57 

180 

87M7 

38 

53.54 

908-52 

85 

620-  S 

133 

934-58 

180 

879-48 

29 

893-  1 

56 

903-53 

98 

920-  6 

m 

934-59 

180 

879-49 

29 

8M-  2 

55 

908-54 

69 

921-  7 

135 

934-60 

180 

880-60 

30 

894-  3 

56 

008-55  83,103 

021-  8 

134 

634-41 

184 

880-51 

30 

894-  4 

61 

908-56 

101 

321-  9 

137 

934-02 

U4 

S  Cre 

*C.l. 

S  C7C       9  C.i. 

5  Crc 

*C.J. 

Page  Note  Sec. 

Pase  Note  Sec. 

Pue  Note  Sec. 

847-62 

226 

863-  7  240 

8S5-47 

234 

847-63 

226 

853-  8  240 

855-48 

234 

817-64 

226 

853-  6  240 

855-49 

234 

847-45 

Usury 

853-10  Corti 

855-50 

234 

847-46 

226 

853-11  " 

855-51 

234 

848-67 

227 

853-12  240 

855-52 

234 

848-68 

237 

853-13  240 

865-53 

234 

848-69 

220 

853-14  240 

855-54 

234 

848-70  Attach. 

853-15  240 

855-55 

234 

M  1297 

863-16  240 

855-56 

234 

848-71 

iZU 

853-17  240 

855-57 

234 

848-72 

229 

853-18  230 

^  855-58 

234 

848-73 

26 

853-16  230 

855-59 

232 

848-74 

Evid. 

853-20  232 

855-60 

232 

848-75 

228 

854-21  232 

855-61 

241 

848-74 

238 

854-22  Dis.A 

856-62 

Ple«d. 

848-77 

228 

Nonwiit 

856-63 

235 

818-78 

228 

854-23  233 

856-64 

235 

848-79 

Corp. 

851-24  169.230 

854-65 

235 

849-80 

241 

238 

656-66 

235 

840-81 

211 

854-25  Dia.il 

864-67 

238 

850-82 

241 

Nonaiiit 

854-63 

238 

850-83 

241 

864-24  232 

856-66 

238 

850-84 

237 

854-27  232 

857-70 

238 

850-87 

237 

854-28  233 

867-71 

238 

850-88 

243 

854-39  178 

857-72 

238 

850-89 

243 

854-30  178 

857-73 

238 

850-90 

243 

854-31 185,178 

867-74 

236 

650-01 

211 

854-32  231 

8S7-7S  185.236 

851-92 

241 

854-33  231 

857-76 

851-93 

211 

S51-34  231 

n: 

661-94 

242 

854-35  231 

857-77 

236 

851-05 

244 

854-34  231 

867-79 

Trul 

852-96 

244 

851-37  231 

857-80 

230 

6S<-97 

177 

854-38  231 

867-81 

239 

852-98  203,177 

854-39  231 

867-82 

239 

852-99 

245 

855-40  231 

867-83 

239 

852-  1 

245 

855-41  231 

867-84  236.238 

852-  2 

245 

656-42  331 

858-86 

230 

852-  4 

215 

855-43  231 

868-86 

234 

852-  5 

245 

855-44  JuriM 

858-87 

234 

863-  4185.177 

855-46  BiiliA 

868-88 

334 

338 

N.1381 

934-43 

184 

944-16  aOS 

649-57  2G4.2S6 

935-44 

•185 

944-14  206 

949-58 

2H 

935-65 

182 

944-17  207 

619-59 

COUD- 

635-46 

182 

944-18  207 

935-47 

181 

945-19  207 

919-40 

Pub. 

635-48 

181 

945-30  208 

Loads 

635-49 

192 

945-21  208 

949-41 

935-70 

183 

045-22  208 

949-63 

Evid. 

636-71 

183 

945-33  281 

949-64 

18  19. 

936-72 

183 

945-24  209.210 

44 

936-73 

186 

945-25  212,216 

346-65  270,44 

936-74 

186 

233.  260 

lie,  254 

936-75 

186 

915-26  233.236 

049-48 

Coun- 

936-76 

187 

945-27  251 

tiM 

636-77 

187 

946-28  290 

646-66 

636-78 

187 

046-29  200 

950-70201.303 

936-79 

187 

946-30  234.253 

950  71 

303 

937-80 

187 

946-31  226 

950-72 

18,45 

937-81 

187 

946-33  228,292 

950-73  30G.362 

937-83 

188 

946-34  294 

650-74 

196 

937-83 

188 

946-36  245 

660-75 

106 

937-84 

189 

946-37  216.217 

050-76  264J66 

938-85 

190 

230,  237 

267 

938-86 

100 

248,  249 

651-78 

200 

938-87 

192 

250,  273 

951-79 

272 

938-88 

102 

644-38  230 

951-80 

281 

638-89 

102 

946-39  230237 

651-82 

372 

638-60 

192 

270,  311 

951-88 

372 

636-61 

193 

647-40  230 

939-92 

103 

947-41  237 

640-93 

164 

647-42  230 

940-64 

164 

947-43  238 

940-95 

194 

947-44  215.245 

940-96 

191 

248.253 

610-97 

105 

258 

640-08 

196 

947-45  245 

941-99 

190 

947-46  211 

041-  1 

106 

947-17  211,218 

941-  2 

310 

246.270 

941-  3 

199 

272,231 

942-  4 

199 

646-49  211.220 

942-  5 

166 

231,243 

942-  4 

167 

245 

943-  7 

167 

'  948-50  232,243 

943-  8 

166 

247.272 

943-  9 

200 

948-51  231,231 

943-10 

201 

245 

944-11 

304 

618-53  211.210 

.044-12  Arb.  t 

261 

Amrd.  80 

648-53  231,231 

944-13 

305 

618-64  245,254 

H4-U 

309 

049-U  304 
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SCrc 

9  a]. 

S  Cyc 

9  CI. 

S  Cje 

9C.J. 
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e.  Law  as  Part  of  Bond  [$  56]  p  34 
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BaaUrdy  bonds  see  Bastards  SI  152-161. 
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Detinue  proceedings  see  Dettauu  ili  Cyc  8841. 
Drainage  proceedings  see  Oiiilwi  IH  Cyc  1081]. 
Ejectment  see  EJaotment. 

Execution    proceedings    see   BsMBtlons    [17  Cyc 

1124,  1204,  1623,  1631.  1542]. 
Forcible  entry  and  detainer  see  Torolble  Bntry  and 

Detainer. 

Garnishment  proceedings  see  Oaralaliinent  [20  Cyc 
1043];  niaUeea  of  t£e  Veaca  [24  Cyc  666], 

Injunction  proceedings  sea  Injunctions  [22  Cyc 
1026]. 

Insolvency  proceedings  see  Insolvency  [22  Cyo 
1279]. 


Ne  exeat  proceedings  see  Be  Bxeat  [29 

_  —  .... 


Cyc  398]. 
c  282J 
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Partition  proceedings  see  Vaxtltlon  _  . 
Probate  proceedings  see  Bweutom  and  Ac 

tora  [18  Cyo  128];  WlUn  [40  Cyo  1366]. 
Proceedings   to   remove  cause   see  Semoval 
Oawas  [34  Cyc  1291];  Jhurtloea  of  tlio 
[24  Cyc  671], 
Replevin  proceedings  sm  Meylsvln  [S4  Cyc  14411. 
Sequestration  proceedings  aee  BaqvagtraUm  [Sfi 
Cyc  1400], 

Trover  and  conversion  see  svovor  and  OonmndMi. 
Bond  to  prevent  or  discharge  meohanlo'B  Hen  aee 

Mechaalos*  Umu  [27  Cyc  1400]. 
Bottomry  bond  aee  nlnuff  [36  Cyc  180]^ 
Cancellation  of  bond  Bee  OaTiBanaMiw  of 

(6  Cyc  282]. 
Claim  bond  see  AdBdndtr   11  164-182; 

[17  Cj       "  " 


II  988-968;  BMontlana 


;ye  1204]. 


_     Cyc  11671; 
€^c  1876];  Ballzoftds  [SI  Cyc 


Contractor'a  bond  see  BnlUUnr  and  Oonstmotlon  Oon- 
traets  [6  Cyc  82];  Oosviets  [9  Cyc  8801;  Oonntles  [11 
Cyc  4881;  Iffeohanios'  XJena  [27  Cyc  305];  Mnaloipal 
Oorporanons  [28  Cyc  1039];  Schools  and  School  Xus- 
trlots  [36  Cyc  969];  States  [36  Cyc  876];  Streets  and 
Highways  [37  Cyc  236];  imited  States  [39  C^c  788]. 

Contracts  generally  see  Oontxmots  [9  Cyc  ZIS]. 

Corporate  bond  see  Oonornttona  [10  ~ 
Ipal  OorparaWoBS  [2 
4441. 

Cost  bond  see  Oosta  [11  Cyc  170]. 

Counter  bond  for  restitution  Me  Sngsal  aad  Sixer 

I  1480. 

County  bond  see  Oonntlea  [11  Cyc  337]. 

Curator's  bond  see  Abssnteea  I  ix. 

Customs  bond  see  Onatoua  PuUes  [12  Cyc  11601. 

Deltvenr  bond  see  Attachment  IS  677-781;  »ansUo— 

[17  Cyc  1124]-  landlord  and  VMUuit  [2«  Cyo  IKS]; 

Beplevln  [34  6yo  1441J.  . 
Bepoaltary'B  bond  see  Beposltarlea  [18  Cyc  814]. 
Detinue  bond  aee  Detinue  [14  Cyc  264]. 
Dissolution  bond  aee  Attaohnteat  II  677-783;  Injuae- 

'aons  [22  Cyc  1001]. 
Elstopriei  by  recitals  In  bond  8$e  Bstoppel  ri6  Cyo  702]. 
Bxecutor's  bond  see  Bxeonten  and  AunuwtentoiB  [18 

Cyc  128]. 

For^sale^under  power  In  mortgage  see  Mattfttm  [27 

Forthcoming  bond  see  Attaohment  H  ST7-78S;  BUOO- 
tlons  m  Cyc  1124]-  landlord  and  VMuwt  [24  Cyc 
1143];»epUvln  184  bye  1441]. 
General  average  bond  see  Bhtpplng  [36  Cyc  404]. 
Guarantyshlp  see  ChiarantT  [20  Cyc  13921. 
Guardian's  bond  aee  Onanlan  and  Ward  [21  Cyc  46]: 
Infants  [22  Cyc  669];  Insans  Persons  [22  Cyc  11661. 
Indemnity  bond: 

Generally  see  IwdeMMlty  [22  Cyc  78]. 

In  action  on  lost'  Instrument  see  Iton  XastraBSKt* 

[26  Cyc  1614]. 
To  Indemnify  against   mechanic's   liens  see  Xe- 
ohantfts'  Xians  [27  Cyc  306]. 
Infant's  bond  see  Infants  [22  Cyc  688]. 
Injunction  bond  see  Injunctions  [22  Cyc  1001,  10281. 
Insane  person's  bond  see  Insane  Feraona  [22  Cyc  1184 
et  seq]. 

IrHgatlon  district  bond  see  Waters  [40  Cyo  821]. 
JaM  liberties  bond  see  Arrest  SI  191-194;  Xxeostlona 

[17  Cyc  16311. 
t^vee  district  bonds  see  lievees  [26  Cyo  197,  198]. 
Liabilities  of  sheriff  or  constable  arising  out  of  taking 

bond  see  8UisrUlB  and  OonataMes  [36  Cyc  1711  et  seqT. 
Liquor  dealer's  bond  see  Xatoxteataf  Uguoni  [28  Cyc 

Married  woman's  bond  see  Xoahaad  and  Wits  [21  Cyc 

1323]. 

Municipal  bond  see  Counties  [11  Cyc  387]; 

OorporatloBs  [28  Cyc  1675];  Sohoola  aad  Muxa 

tnbts  [86  Cyc  987];  Towns  [38  Cyo  647]. 
Negotiable  Instruments  see  BOls  and  Botaa  8  C  J.  p  1. 
Official  bond  see  O&oem  [29  Cyo  1886]  and  cross  rMsr- 

ences  thereunder. 
Parol  evidence  as  to  bond  see  SvUeaoe  [17  Cyc  B8B1. 
Partition  bond  see  Varttfeioa  [30  Cyc  2821. 
Payment  by  glTing  bond  see  Payment  fSO  Cyc  1111]. 
Peace  bond  see  Brsacfc  Of  the  Bsacs  [S  Cyc  1028]. 
Poor  debtor's  bond  mo  Arrcrt  ||  26S-270;  ~ 

[17  Cyo  1642]. 
Principal  and  surety  see.  MartMl  and  BSBotr  [82 

Cyc  1]. 

Prison  limits  bond  see  Arrest  ||  191-194;  Bneontloaa 

[17  Cyc  1631]. 
Probate  bond  see  Bireoatom  and  Administrators  [IS 

Cyo  188J. 

Itallroad  bond  see  Ballioada  tit  Cyo  444  et  seq]. 
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Rec«lTer'8  bond  see  Mtowtrta  [84  Cro  1B01. 
RecogQltance  see  WtirrgnlMimiTf  [S4  Cyc  KS61. 
Reformation  of  bond  see  MalomMMam  of  ZuizuBtxta 

[34  Cyo  899]. 
Rent  t>oDd  see  laUUUord  ma.A  Tenant  [24  Cro  114S1. 
RepleTtn  bond  see  ll«plevla  [34  Crc  1441]. 
Respondentia  bond  see  SlilsplV  £36  Cyc  1811. 
Restitution  bond  see  AppMruLd  Xxror  |  146d. 
School  district  bond  see  Sehools  and.  MUKil  IMsfeBleM 

[35  Cyc  887]. 
Seal  seoerally  see  Seals  [36  Cyc  116S1. 
Sequestration  bond  see  ae^vestratlim  fSS  Cyc  1400], 


State  bond  see  MatM  [36  Cyc  8»7]. 

Street  railroad  bond  see  Vtraet  ■atooato  [36  Cyo  1418], 

Subrogation  to  rights  of  obligee  see  MDVOfattoa  trl 

Cyc  3611. 

Supersedeas  bond  see  ■vpenedeas  [87  Cyc  60S]. 
Suretyship  see  Mmolpal  aaA  Bwatr  W  Cyo  11. 
TlUe  bond  see  TanOMr  and  Ponkaaar  [89  Cyc  18: 
Town  bond  see  Towns  [38  Cyo  647]. 
Tmstetfa  bond  see  Tnsia  [89  Cyc  SS4]. 
Undertaking  see  PndartaMiigs  rS9  Cyo  974]. 
Warehoaseman's  bond  see  VanSooasnam  [40  Cyc  407]. 


I8«], 


L  DEFINITION,  NATUBE,  AND  DISTINOTIONS 


[i  1]  A.  D«fl]iitton  sad  Natme.  In  a  techni- 
c&I  sense  a  bond  is  an  obligation  in  writing  and 
under  seal  binding  the  obligor  to  pay  a  snm  of 
money  to  the  obligee/  osnally  with  a  elaase  to  the 
effect  that  on  the  p^onnance  of  a  certain  condi- 
tion the  obligation  shall  be  void.'  In  this  sense  it 
is  denominated  a  speeialty,  being  onder  seal,  as  dis- 
tingniahed  from  a  simple  promise,  not  sealed,'  and 
sapersedes  a  simple  contract,  in  satisfaction  of 
which  it  is  taken.*  Bab  in  popular  lai^nage  any 
instnunent  in  writing  that  legally  binds  a  party  to 


do  a  certain  thing  may  be  called  a  bond.'  Statu- 
tory provisions,  not  expressly  deflning  a  IxHid,  but 
providing  that  certain  other  instruments  shall  be 
included  therein  for  specified  pnrposea,  do  not  re- 
strict or  «ilarge  the  definition  of  a  bfmd  beyond  the 
purposes  specified.* 

A  bond  is  single  or  double,  simple  or  conditional, 
according  as  the  obligor  binds  himself,  his'  heirs, 
etc.,  to  pay  a  certain  sum  to  another  at  a  specified 
date,  or  adds  a  condition  that,  if  he  does  or  forbears 


I.  U.  8. — ^Koshkonong  t.  Burton, 
101  n.  8.  M»,  «7I,  SO  !«.  ed.  886; 
Barman  v.  Wurman.  11  7.  No. 
0.071,  Baldw.  129. 

Ala. —  Ontta  Parctaa,  etc.,  VSg.  Co. 
v.  Attalla.  39  S  719rBUnner  ▼.  Ke> 
CartyrTPort.  10,  til. 

Del — Warder,  etc..  Co.  r.  Stewart. 
1«  Del.  278,  280.  80  A  88. 

Oa. — ^Haivroves  v.  Cooke,  H  Oa. 
S21,  SSO. 

Ind.— I>emlng  v.  Bullitt.  1  Blackf. 
241. 

Ky. — Schoontnaker  v.  UltchelL  144 
Ky.  794,  796,  189  SW  968  [clt  Cyc]: 
Heimerdtnger  United  Circle,  1 
KyL  832.  10  Ky.  Op.  769. 

La. — State  v.  Board  of  Aasessors, 
111  La.  982,  987,  86  8  91. 

Ue. — Sweetsir  v.  Chandler,  98  Me. 
148,  161.  E6  A  684. 

Uass.— Wood  v.  WnUs.  110  Mass. 
464.  457. 

Mo. — State  v.  Thompson.  49  Mo. 
188.  189;  Pratt  v.  8.  J.  I<angston 
UercanUle  Co.,  Ill  Ua  A.  96.  103, 
85  SW  134. 

Nebr. — Rawson  v.  Taylor.  69  Nebr. 
473,  483,  96  NW  1038. 

N.  C— Harrell  v.  Watson,  68  N. 
a  464.  466. 

Pa. — Taylor  y.  Olaser,  2  Berg.  & 
TL  508,  503:  Bortner's  £;Bt,  48  Pa. 
Super.  429,  481  [quot  Cyc]. 

S.  C — Cantey  v.  Duren,  16  S.  C.  L. 
434.  436;  Boyd  v.  Boyd.  11  S.  C.  L. 
125.  120  [quot  Duncan  v.  Charles- 
ton. 60  S.  C.  582,  666,  39  SB  266]. 

Tenn. — Gilbert  v.  Anthony.  1  Yerg. 
09.  70.  24  AmD  489. 

Vt. — Denton  v.  Adams,  *  Tt.  40, 
48. 

W.  Va. — State  v.  Harmon,  16  W. 
Ta.  116,  120. 

Bhe. — Morrant  v.  Oough,  7  B,  & 
C  200,  14  ECL  98,  108  Reprint  700. 

See  also  Obligation  [29  Cyc  18081. 

[a]  Other  MnMloas.— (1>  "A 
de«A  whereby  the  obttgor  obliges 
himself,  his  heirs,  executors,  and 
administrators,  to  pay  a  certain  sum 
of  money  to  another  at  a  day  ap- 
pointed." 2  Blackstone  Comm.  840 
tclt  Rondot  V.  Rogers  Tp.,  99  Fed. 
202,  20»,  39  CCA  462;  Williams  V. 
State.  25  Fla.  734,  740,  6  S  831,  6 
LRA  821;  Bishop  v.  State,  65  Md. 
138,  1411.  (2>  "An  obligation  under 
seal."  Com.  t.  Smith,  10  Allen 
(Mass.)  448,  456,  87  AmD  672  [quot 
Pratt  T.  S.  J.  Lanrston  Mercantile 
Co.,  Ill  Mo.  A.  96,  108,  SB  SW  1841. 
(3)  "An  oblliratlon  to  pay  money.^' 
Sweetsir  v.  Chandler,  98  Me.  145,  161, 
60  A  684.  (4)  "The  acknowledg- 
ment of  a  debt  under  seal,  the  debt 
being  therein  particularly  specified." 
Graham  v.  Holt.  S6  N.  C.  800,  802, 
40  AmD  408  [quot  Rollins  v.  Ebbs, 
187  K.  C  866,  368,  49  SB  841.  2  Ann 
Css  827].  (6)  An  "obllKatlon  under 
seal  by  which  the  party  making  It, 
the  obUffor,  aoknowlewss  himself 
bound  to  the  other  party,  the  obliffee. 
In  a  specUied  form."    Ordinary  v. 


Connol^,  76  M.  J.  Wq,  621,  624.  72  A 
>61,  118  AmSR  677.  («)  '.'A  sealed 
obliffatton  to  pay  money  ...  on  the 
happening  of  some  future  event." 
Murfree  on  Off.  Bonds  [quot  Pratt  v. 

8.  J.  Langston  Mercantile  Co.,  Ill 
Ho.  A.  96,  108,  86  SW  134:  Rawson 
V.  Taylor,  69  Nebr.  478,  48S.  OS  NW 
1028].  (7)  "Contracts  under  seal 
with  collateral  conditions  for  the  de- 
livery of  specific  articles."  Owen 
V.  Owen.  8  Humphr.  (Tenn.)  826, 
820.  (8)  "An  instrument  that  Im- 
plies an  obllffor  bound  to  do  what  Is 
arreed  shall  be  done."  Davenport  v. 
Dodffe  County,  106  IT.  S.  287,  241,  20 
U  ed.  1018  [quot  Pratt  v.  S.  J. 
Lianffston  Mercantile  Co.,  Ill  Ho.  A 
96,  108,  86  SW  184].  <9)  "An  Instru- 
ment under  seal,  whereby  one  be- 
comes bound  unto  another,  for  the 
payment  of  a  sum  of  money,  or  for 
the  performance  of  any  other  act  or 
thine."  Hurlstone  Bonds  [quot 
Warder,  etc.,  Co.  v.  Stewart,  16  DeL 
27B,  280,  30  A  SSI.  See  also  Duncan 
T.  Charleston,  60  8.  C.  632.  566,  89  SB 
2B6  [clt  1  Rapalje  A  L.  L.  D.]  (where 
the  court  said:  "A  bond  Is  nothing 
more  than  an  agreement  or  contract 
under  seal  to  pay  money,  'or  to  do 
some  other  thing' ").  (10)  "An  In- 
strument under  seal,  usually  a  deed 
poll,  wherebv  one  person  binds  him- 
self to  another  for  the  payment  of 
a  speclfled  sum  of  money  either 
Immediately  or  at  a  fixed  future 
date.  The  person  who  so  binds  him- 
self Is  called  the  obligor,  and  the 
person  to  whom  he  Is  bound  the 
obligee;  and  the  instrument  Itself 
Is  sometimes  called  an  obligation." 
3  Halsbury  L.  Eng.  80  par  l68. 

[b]  "A -00010109  money  bond  Is 
one  given  to  secure  the  payment  of 
money,  the  condition  being  that  If 
the  obligor  pays  to  the  obligee  a 
smaller  sum,  usually  one-half  of 
the  sum  named  In  the  obligation, 
with  Interest,  on  a  specified  day,  the 
I>ond  shall  be  void."  8  Halsbury  Jj. 
Eng.  81  par  164. 

[c]  As  oontraot. — ^A  bond  is  noth- 
ing more  nor  less  than  a  contract. 
Eureka  Sandstone  Co.  v.  Long,  11 
Wash.  161.  39  P  446. 

[dl  As  evlde&oe  of  Indebtedness. — 
(1)  It  has  been  said  that  bonds  con- 
stitute evidences  of  Indebtedness. 
Sweetsir  v.  Chandler,  98  Me.  146. 
161.  66  A  684,  (2)  But  they  "are 
more  than  mere  evidences  of  debt: 
the   debt   Is    Inseparable    from  the 

fiaper  which  declares  and  constitutes 
t."  Blackstone  v.  Miller.  188  U.  S. 
189.  206,  23  set  277.  47  L.  ed.  439 
[quot  Hall  V.  Miller,  (Tex.  Civ.  A.) 
110  SW  165.  168].  See.also  William- 
son V.  Mitchell,  1  Penr.  ft  W.  (Pa.) 

9,  11  (holding  that  "a  bond  Is  the 
creation  of  a  fresh  debt,  and-  a 
recognisance  the  acknowledgment  of 
a  former  one"). 

S.  U.  S.  V.  Rundl&  100  Fed.  400. 
408.  40  CCA  460;     In  t«  Fltdi,  i 


Redf.  Surr.  (N.  T.)  467.  468;  Boyd 
V.  Boyd.  11  B.  C.  L..  126,  126. 

8.  Harman  v.  Harman,  11  F.  Cas. 
No.  6.071.  Baldw.  129:  Taylor  v. 
Olaser,  2  Serg.  A  R.  (Pti.)  602,  605. 

4.  Luks  V.  Aldeene,  2  Vem.  Ch. 
81,  23  Reprint  629:  Ooodwyn  v.  Good- 
wyn,  Telv.  29,  80  Reprint  29. 

[a]  A  bond  by  a  HblbA  psmoA 
that  is,  by  one  other  than  the  debtor 
or  the  promisor,  is,  howevsr,  re- 
garded as  a  guaranty,  and  the  ori- 
ginal right  is  not  thereby  super- 
seded, but  the  bond  is  merely  a 
cumulative  security.  White  v.  Guy- 
ler,  6  T.  R.  176,  101  Reprint  497. 

5.  Ky. — Schoonmaker  v.  Mitchell, 
144  Ky.  794,  79S,  189  SW  868. 

Me. — Stone  Bradbury,  14  He. 
186,  193. 

Mo. — Pratt  v.  S.  J.  Langaton  Mer- 
cantile Co.,  Ill  Ho.  A.  ».  108,  86 
SW  184.  ■ 

Pa. — Bortner's  Est,  48  Fa,  Super. 
429,  481  [quot  Cyo]. 

Tex. — Courand  V.  Vollmer,  81  Tex. 
397,  401. 

See  also  Ide  v.  Passumpsl^  etc.. 
Rivers  A.  Co.,  32  Vt  297,  299  (where 
the  court  said:  "We  are  not  pre- 
pared to  say  that  the  word  bond, 
ex  vl  termini.  Implies  a  contraot 
under  seal.  The  term  Is  used  In  va- 
rious significations  In  popular  lan- 
guage, as  Importing  the  substantive 
action  expressed  by  the  verb  to  bind. 
If  one  Is  bound,  he  is  In  bonds  or 
under  bonds.  In  that  sense  It  Im- 
plies nothing  -more  than  a  binding 
contract.  In  whatever  form.  And 
although,  m  the.  Phraseology  of  the 
law,  the  term  usually  oanotea  a 
specialty,  we  do  not  think  it  neces- 
sarily Implies  that"). 

[a]  Bond,  obligation,  and  instra- 
nenf  In  writing  (1)  are  sometimes 
used  as  convertible  terma  Ander- 
son L.  D.  [quot  Pratt  v.  8.  J.  Langs- 
ton  Mercantile  Co.,  Ill  Mo.  A  96. 
102.  85  SW  1841;  Courand  v.  Voll- 
mer. 81  Tex  397.  (2)  "The  terra 
bond  is  sometimes  used  as  a  generic 
term. — as  a  written  Instrument  by 
which  a  person  has  become  bound 
or  committed  legally.  .  .  .  ITsually 
the  word  is  taken  to  mean  a  seconn- 
ary  or  accessory  securing  a  primary 
obligation  in  favor  of  some  third 

Serson."  State  v.  Leo.  108  La.  490, 
08,  32  8  447. 

Meosnrtty  of  seal  see  Infra  I  19. 

«.  V.  a.  V.  Ryder,  110  U.  S.  729, 
4  set  196,  28  L.  ed.  808;  Hargroves 
V.  Cooke,  15  Ga.  321;  McLeod  v. 
State,  69  Miss.  221,  13  A  268. 

[aj  The  Bluraae  a  bond  provided 
for  by  this  mds,"  as  used  in  a  code 
provision  authorising  the  execution 
of  a  sufficient  bond.  In  case  a  Iwnd 

ftrovlded  for  by  this  code  Is  adjudged 
0  be  defective,  refers  only  to  the 
bonds  which  the  code  authorises 
and  has  no  application  to  an  appeal 
bond  given  In  an  election  contest. 
Galloway  v.  Bradburn,419  Ky.  iS,  82 
SW  1018,  1016,  26  KirL  97J.^.V^ 
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to  do  some  act,  the  obligation  shall  be  void.^  The 
ordinary  form  of  bond  now  in  use  is  one  accom- 
panied by  a  condition  in  the  nature  of  a  defeasance, 
the  performance  of  the  condition  generally  being 
seenred  by  a  penalty.  This  form  of  bond  is  called 
a  double  or  conditional  bond,  and  consists  of  two 
parts:    (1)  The  obligation;  (2)  the  condition* 

[(2]  B.  Distinctions."  A  bond,  in  its  techni- 
cal sense,  has  been  distinguished  from  other  instru- 
ments, such  as  a  share  of  stock^'  or  a  warrant;" 
it  has  also  been  distinguished  from  a  covenant,^' 

Recognizance.  A  recognizance  is  equal  in  solem- 
nity to,  and  in  some  respects  at  common  law 
takes  priority  over,  a  common  bond.**  While 
there  is  to  a  certain  extent  a  similarity  in  form 
between  a  bond  and  a  recognizance,  and  an  action 
of  debt  will  lie  on  each,  the  similarity  extends  no 
farther;  a  bond  is  always  sealed  by  the  obligor  while 


a  recognizance  need  not  be;  and  a  bond  creates  a 
debt  by  specialty,  whereas  a  recognizance  creates  a 
debt  by  record,  and  in  this  respect  is  like  a  judg- 
ment.^^  Furthermore,  while  a  bond  which  is  attested 
by  the  signature  and  seal  of  the  obligor  creates  a 
fresh  and  new  obligation,  a  rec^^izance  is  an  ac- 
knowledgment of  record  of  an  already  existing  debt.^' 
The  difference  between  a  recognizance  and  a  common 
bond  is  now  regarded  as  largely  one  of  form;  and 
not  merely  in  common  speech,  but  also  in  statutes, 
the  one  or  the  other  tefm  is  often 'nsed.  without 
regard  to  the  technical  distinction  between  the  two/* 
Undertaking.  The  chief  distinction  betwera  a 
bond  and  an  undertaking  is  that  the  principal  most 
be  a  party  to  a  bond  but  need  not  be  a  party  to  an 
undertakiMg ;"  in  other  respects  the  terms  *'bond" 
and  "undertaking"  may  be  r^arded  as  havii^  the 
same  meaning  and  may  be  used  interehangeably." 


n.  WHAT  LAW  GOVERNS" 

3]  As  a  general  rule  the  law  of  the  place  I  construction;"  and  a  bond  is  executed,  within  this 
where  a  bond  is  executed  governs  its  validity  and  1  rule,  at  the  place  where  the  last  act  in  its  execution 


7.  Pratt  V.  S,  J.  Langston  Mer- 
canUle  Co.,  Ill  Mo.  A,  96,  85  SW 
134 Rawson  v.  Taylor,  69  Nebr. 
473,  96  NW  1033;  Duncan  v.  Charles- 
ton. 60  S.  C.  6S2,  29  SE  266. 

[a]  A  tHHud  for  ths  payiamt  of 
jomwj  abaoltttelr  (1)  ia  called  a 
single  or  simple  obligation  or  bill— 
simplex  obllgatlo.  Bouvler  Ii.  D.; 
Brown  L.  D.  1;  2  Blackatone  Comm. 
340:  Sheppard  Touchstone  367;  H&r- 
grovea  v.  Cooke.  16  Ga.  321;  Demingv. 
Bullitt.  1  Blachf.  (Ind.)  241;  McLean 
V.  Houston,  2  Helsk.  (Tenn.)  87-  Wil- 
liams V,  Terrell,  7  Humphr.  (Tenn.) 
661:  Marrant  v.  Gough,  7  B.  &  C.  £06, 
14  BCL  9^,  108  Reprint  700;  Russel 
v.  Lee,  1  Lev.  86,  83  Reprint  810; 
Rudston  v.  Tates,  March  141.  82  Re- 
print 448.  (2)  "A  bond  merely  for 
the  payment  of  a  certain  sum  of 
money,  without  any  condition  In  or 
annexed  to  it,  is  called  a  simple  or 
single  bond.  Such  instruments  are 
rarely,  If  ever,  met  with  at  the 
present  day,  and  the  term  'single 
bond'  la  sometimes  used  to  signify 
a  bond  given  by  one  obligor  aa  dis- 
tinguished from  one  given  by  two  or 
more."  8  Halsbury  L.  Eng.  80_par 
159.  And  see  BlU  Obligatory  T  CT  J. 
p  1179. 

8.  3  Halsbury  L.  Eng.  80  par  160. 
[a]    A  bond  for  Uia  paysMBt  of 

moner  on  a  oobOltloa  (l)  is  denomi- 
nated a  double  or  conditional  bond. 
Bumslde  v.  Wand,  170  Mo.  631,  71 
SW  387.  62  LRA  427;  Black  L.  D. 
144;  Brown  L.  D.  60;  3  Bacon  Abr. 
690;  Coke  Litt.  172a;  Hurlstone 
Bonds  1,  or  "Obligation;"  Sheppard 
Touchstone  367.  (2)  But  where  the 
condition  Is  merely  for  the  payment 
of  the  amount  of  the  obligation  to 
the  obligee,  this  has  been  held  not 
to  make  the  bond  a  conditional  one 
so  as  to  destroy  Hn  assignability. 
Blake  v.  Livingston  Courfty,  61  Barb. 
(N.  Y.J  149. 

S.  Btattttorr  utd  oomuos-law 
bonds  dlstlngidshea  see  infra  S  60. 

10.    See  cases  infra  this  note. 

[a]  Stock  dlstlnralslied.— (1) 
"The  distinguishing  feature  of  a 
bond  Is  that  It  is  an  obligation  to 

fay  a  fixed  sum,  with  stated  interest, 
t  may  or  may  not  be  secured,  but  if 
it  is,  and  the  security  proves  to  be 
insumclent,  the  Indebtedness  is  not 
thereby  wiped  out.  The  distinguish- 
ing feature  of  stock  is  that  It  confers 
upon  the  holder  a  part  ownership 
of  the  assets  and  right  to  partici- 
pate according  to  the  amount  of  his 
stock  In  the  surplus  profits  of  the 
corporation,  and  ultimately,  on  its 
dissolution,  in  the  assets  remaining 
after  the  payment  of  Its  debts." 
Cass  V.  Realty  Securities  Co.,  148 
App.  Div.  96,  100,  182  NYS  1074  taft 
206  N.  Y.  649  mem,  99  NE  1106 
mem].    To  same  effect  In  re  Fech- 


heimer  Flsbel  Co.,  212  Fed.  367, 
360,  129  CCA  33.  Compare  Bishop 
v.  State,  66  Md.  138.  (2)  The  term 
"bonds,''  as  used  In  a  will  bequeath- 
ing to  the  testator's  widow  all  of 
his  government  and  other  bonds 
which  he  might  possess  at  the  time 
of  his  decease,  does  not  Include 
shares  of  stock  In  a  bank.  Benton 
V.  Benton,  «S  N.  H.  £8S.  896,  66  AmR 
612. 

11.  Shelley  v.  St.  Charles  County 
Ct.,  21  Fed.  699,  700  (where  the 
court  said:  "There  is  a  vast  differ- 
ence between  bonds  and  warrants. 
Warrants  are  general  orders  payable 
when  funds  are  found,  and  there  Is 
propriety  in  the  rule  providing  that 
they  shall  be  paid  in  the  order  of 
presentation,  the  time  of  presentation 
to  be  indorsed  by  the  treasurer  on 
the  warrants.  But  bonds  are  obli- 
gations payable  at  a  definite  time, 
running  through  a  aeries  of  years. 
They  are  payable  when  the  time  of 
their  maturity  arrives,  independent 
of  any  presentation"). 

18.  3  Halsbury  L.  Eng.  81  par  162 
(where  the  author  said:  "The  differ- 
ence between  a  bond  and  a  covenant 
Is  one  rather  of  form  than  substance. 
Covenants  are  generally  found  in 
indentures,  whereas  a  bond  is  usu- 
ally a  deed  poll:  i^nd  a  covenant 
expresses  the  real  agreement  be- 
tween the  parties,  the  penalty  or 
sum  fixed  by  way  of  liquidated  dam- 
ages, if  any,  being  the  subject  of  a 
further  covenant,  whereas  in  a  bond 
the  only  undertaking  of  the  obligor 
Is  to  pay  a  certain  sum  of  money, 
such  sum  being  either  a  penalty  or 
liquidated  damages,  the  real  obliga- 
tion being  expressed  in  the  super- 
added condition,  on  due  perform- 
ance of  which  -the  Instrument  is 
avoided"). 

13.  Shattuck  V.  Peo.,  6  III.  477: 
King  V.  State.  18  Nebr.  375.  25  NW 
519;  State  v.  Crfppen.  1  Oh.  St.  399. 

Ball  bond  and  reoognlsanoe  dls- 
tlngalshsd  see  Ball  !  3. 

14.  Comfort  v.  Kittle,  81  Iowa 
179,  46  NW  988:  Peo.  v.  Kane,  4  Den. 
(N.  Y.)  530;  State  v.  Crippen.  1  Oh. 
St.  399.  To  same  effect  Pahey  v. 
Peo.,  8  Colo.  A.  6&3,  46  P  836;  Shat- 
tuck v.   Peo.,   6  111.   477;  Nurse  v. 

.Porter.  18  N.  H.  67. 

[a]  A  Tsoognixano*  Is  a  bond  In 
the  strict  sense  of  the  word,  and 
entering  into  a  recognleance  is  a 
sufficient  giving  of  a  bond  with 
surety.  Vincent  v.  Mutual  Reserve 
Fund  Life  Assoc.,  75  Conn.  660.  65 
A  177:  Lovejoy  v.  Tsbell,  70  Conn. 
557,  40  A  531;  New  Haven  v.  Rogers, 
82  Conn.  221.  But  see  Merrill  v. 
Prince,  7  Mass.  396:  Johnson  v. 
Randall,  7  Mass.  840  (both  cases 
holding  that  the  security  to  be  taken 
by  a  justice  of  the  peace  of  one  ac- 


cused as  a  putative  father  must  be 
by  a  bond,  and  not  by  a  recogni- 
zance). 

Cbl  A  rMognlsaaM  for  appeal 
txom  ths  Judgmant  of  a  Jnstlos  is 

strictly  a  recognizance  and  not  a 
I)enal  bond  where  it  ia  expressly  de- 
clared by  statute  to  be  a  recogni- 
zance.   Cockrlll  V.  Owen,  10  Mo,  z8T. 

18.  Colo. — Fahey  v,  Peo.,  8  Colo. 
A.  558,  46  P  886. 

Kan. — Gay  v.  State,  7  Kan.  894. 

Minn. — In  re  Brown,  86  Minn.  307. 
29  NW  131  [quot  2  Blackstone 
Comm.  3411. 

Nebr.— -King  v.  SUte.  18  Nebr.  875. 
26  NW  619;  frwln  v.  State,  10  Nebr. 
326,  6  NW  370. 

Oh.— State  v.  Orlppen.  1  Oh.  St 
S99 

S".  C. — State  V.  Mayson.  11  S.  C.  L. 
425. 

Tex. — Gay  v.  State,  20  Tex.  604; 
Lawton  v.  State.  6  Te^  870  [dt 
Bacon  Abr.;  Tomlins  L,  D,];  Jonas  v. 
State,  1  Tex.  A.  486. 

Ont. — Reg.  V.  Hoodless.  45  U.  C. 
Q.  B.  666. 

16.  State  V.  Price,  88  Kan.  724, 
129  P  940;  In  re  Brown,  35  Minn. 
307,  308,  29  NW  181. 

17.  Russell  V.  Chicago,  etc.,  R. 
Co.,  37  Mont.  1.  04  P  488.  501.  See 
also  Undertakings  [39  Cyc  677]. 

18.  Tenney  v.  Taylor,  1  App.  (D. 
C.)  223,  229  (where  the  court  said: 
"While  it  differs  In  form  from  the 
bond,  its  essential  purpose  and  effect 
are  the  same  as  those  of  the  bond") : 
Russell  V.  Chicago,  etc..  R.  Co.,  37 
Mont.  1,  94  P  488,  601.  See  generally 
Undertakings  [39  Cyc  674]. 

[a]  An  nndertaUng  on  appeal  la 
wltUn  th*  tarm  "bonOa,"  as  used 
In  Mont.  Civ.  Code  (1895)  S  604  prov. 
3,  authorizing  the  creation  of  corpot- 
atlons  to  execute  or  to  guarantee  any 
bonds  required  by  law  to  be  ^ven  in 
any  proceeding  in  court.  King  v. 
Pony  Gold  MIn.  Co..  24  Mont.  470, 
62  P  783. 

19.  See  generally  Conflict  of 
Laws;  Contracts  [9  Cyc  664  et  seq, 
690  et  seq]. 

90,  Harman  v.  Harman,  11  F. 
Cas.  No.  6,071.  Baldw.  129;  n.  S.  v. 
Garllnghouse.  25  P.  Cas.  No.  15,189, 
4  Ben.  194;  Monier  v.  Clark.  12  N. 
M.  118,  75  P  35:  Turpin  v.  Povail, 
8  Leigh  (36  Va.)  93;  Crumllsh  v. 
Central  Impr.  Co.,  38  W.  Va.  390, 
18  SE  456.  45  AmSR  872,  23  LRA 
120. 

[a]  Vhm  court  wUl  prssnme  that 
a  Dond  Is  to  be  performed  In  ths 
stats  whsrs  mads,  if  no  other  place 
Is  named,  and  therefore  if  in  such  a 
case  a  bond  is  void  by  the  laws  of 
a  state  where  made,  it  cannot  be  en- 
forced In  another  state.  Titus  v. 
Scantling.  4  Blackf.  (Ind.)  89. 

[b]  A  saoond  or  snbstltntsd  bond 
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is  perfonned.**  Bat  where  a  bond  is  executed  in 
one  state  or  country  with  a  view  to  its  performance 
in  another,  the  law  of  the  latter  place  ordinarily 
^vems  in  preference  to  that  of  the  former."  The 
indorsement  and  transfer  of  a  bond  is  in  itself  a 
distinctive  and  substantive  contract  and  will  be  ^v- 
emed  by  the  lex  loci  contractus,*^  unless  it  is  exe- 
cuted to  be  performed  in  another  state,  in  which 
case  its  negotiability  will  be  governed  by  the  law 
of  such  other  state.  A  bond  in  one  state,  not  pay- 
able at  any  particular  place  without  the  same  state, 
may  be  indorsed  in  another  state  so  as  to  be  enforced 
in  the  state  where  given."  So  also  a  bond  given  in 
another  state,  where  there  is  no  statute  making 
bonds  negotiable,  may  be  indorsed  in  any  place 
where  bonds  are  negotiable,  so  as  to  give  a  right  of 
action  thereon."  The  law  of  a  foreign  country  will 
not  be  enforced  in  a  state  in  this  country  in  respect 
to  a  bond,  where  such  law  is  in  contravention  of  the 
policy  and  laws  of  such  state  and  if  given  effect  will 
cause  injury  and  inconvenience  to  the  citizens  of 
such  state.  It  has  been  held  that  rights  as  to  the 
ownership  of  a  bond  will  be  governed  1^  the  law 


of  the  place  where  the  owner  resides.^ 

Ezpreas  sttpulatioiL  The  parties  to  a  bond  may 
stipulate  that  it  shall  be  governed  by  the  laws  of  a 
particular  state,  and  if  such  stipulation  is  fairly 
made,  the  courts  of  another  state  in  which  suit  is 
brought  On  the  bond  should  give  effect  thereto.^ 
But  where  the  bond  is  made  in  one  state  conditioned 
to  be  construed  by  the  laws  of  another  state,  and  no 
points  in  the  law  of  the  latter  are  shown  to  differ 
from  those  of  the  former  in  regard  to  the  legal 
effect  of  the  bond,  its  construction  will  be  deter- 
mined according  to  the  laws  of  the  state  where  the 
instrument  was  made.'" 

A  bond  giT«n  under  an  act  of  congress  must  be 
construed  with  r^ard  to  such  act  and  the  general 
principles  of  law  which  are  applicable,  and  such 
bond  is  not  therefore  governed  either  as  to  its  cluuv 
acter  or  effect  by  the  local  law." 

A  bond  snbjecting  the  obligor  to  a  statutory  panal^ 
cannot  operate  or  be  enforced  in  a  state  other-  than 
that  in  which  it  was  executed,  since  such  an  action 
involves  the  enforcement  of  a  penal  statute  in  an- 
other state." 


m.  BEQUISITES  AlTD  VALIDITY 


[(4]  A.  In  GeueraL  A  volnnta^  bond  prop- 
erly exeented**  and  deliveiedf'*  whieh  is  founded  on 
a  sufficient  consideration'^  and  is  entered  into  by 
eompetent  partial  without  fraud  or  unlawful  eom- 
pnlsicm,'^  for  a  purpose  not  legally  prohibited,**  will 
be  valid  at  common  law,  althou^^  neither  required 
nor  authorized  by  statute.*"  And  by  the  common 
law  a  bond  may  be  valid  and  may  be  enforced  by  a 
suit,  although  no  beneficial  interest  therein  exists 


in  favor  of  the  obligee,**  or  although' the  obligee  has 
no  part  in  fixing  the  amount  of  the  penalty,  pro- 
vided it  is  aecei^  and  acted  on  by  him.*^ 

5}  B.  Oertainty.  Although  the  wording  of 
a  bond  may  be  vague  or  uncertain,  yet  if,  connder- 
ing  the  purpose  for  which  given  and  in  connection 
with  evidence  to  explain'  the  language  used,*^  the 
terms  and  conditions  can  be  made  clear  and  certain, 
the  instrument  will  be  valid;"  it  is  sufficient,  if  the 


containing  the  same  stlpulationa  as 
another  bond  is  not  the  execution  or 
making  of  a  contract,  but  can  only 
be  regarded  in  the  llKht  of  evidence 
of  the  contract  and  if,  until  the  sub- 
stituted bond  waa  executed,  neither 
the  wrltlnga  nor  the  proof  furnished 
the  BllshLeat  Information  that  the 
contract  was  to  be  performed  any- 
where else  than  at  the  place  where  It 
waa  entered  Into,  then  Its  binding 
efficacy  must  be  determined  by  the 
laws  of  that  place.  Broughton  v. 
Bradley.  3S  Ala.  680. 

ai.  Alcalda  -v.  Morales,  8  Nev. 
132  (holding  that,  where  a  bond  was 
drawn  up  in  California  and  was 
signed  and  sealed  l>y  one  obligor 
and  then  sent  to  Nevada  to  be 
signed  and  sealed  by  the  remain- 
ing obligor,  the  finishing  act  In 
the  execution  of  the  bond  having 
been  done  in  Nevada,  the  bond, 
in  regard  to  the  statute  of 
limitations,  was  a  bond  executed  In 
Nevada  and  not  In  California) ; 
Smith  v.  Frame.  3  Oh.  Clr.  Ct.  687. 
2  Oh.  Clr.  Dec.  339  (holding  that  a 
bond  signed  in  Pennaylvanla  but  de- 
livered In  Ohio  la  coTemed  by  the 
laws  of  Ohio). 

3X  Ind. — Aurora  v.  West,  22  Ind. 
88.  85  AmD  418. 

Ky. — Cameal  v.  Day,  Lltt.  Sel.  Cas. 
492. 

Me. — C^rey  v.  Mackey,  82  Me.  616, 
20  A  84,  17  AmSR  500,  9  LRA  113. 

Oh. — CurtlB  v.  Hutchinson,  4  Oh. 
Dec.  (Reprint)  19-  ClevLRec  19. 

Va. — Ware  v.  Bankers  Loan,  etc., 
Co.,  96  Va.  6S0,  29  SB  744,  64  AmSR 
B26:  National  Mut.  Bldg.,  etc.,  Assoc. 
V.  Ashworth.  91  Va.  706,  22  SE  521. 

See  generally  Contracts  [9  Cyc 
6C»}. 

[a1  Wlms  a  boad  Is  «wmt*d  la 
mm  state  bnt  relate*  to  a  traasao- 
tloa  la  aaotlMT  state  wUoli  la  11- 

l«cal  by  the  laws  of  that  state,  the 
bond  will  be  void.  Hayden  v.  Davis, 
11  P.  C^.  No.  6.269.  S  McLean  276. 

as.  Miller  V.  Mclntyre,  9  Ala. 
S3$;  Prtoleau  V.  South  Western  R. 
Bank,  16  Ga.  682.  See  also  Florida 
Cent.  R.  Co.  v.  Scbutte.  108  V.  S. 
118,  26  U  ed.  187  (aa  to  relief  to 


in 


Surchasers  of  bonda  negotiated 
oretgn  countrlea). 
94.  Curtiss  v.  Hutchlnaon,  4  Oh. 
Dec.  (_Reprint)  19.  ClevLKec  19.  See 
also  Natchez  v.  Minor,  17  Miss.  644, 
48  AmD  727  (as  to  assignment'  tn 
Louisiana  of  bond  made  in  Mis- 
sissippi and  Its  effect  qucere). 

as.    Grace  v.  Hannah,  51  N.  C.  94. 
Se.    Grace  v.  Hannah,  SI  N.  C.  94. 
tn.    Wylle   v.   Speyer.   62  HowPr 
(N.  Y.>_107. 

88.  Wylle  V.  Speyer,  62  HowPr 
(N.  T.)  107,  111  (holding  that,  where 
counons  of  railroad  bonds  which  had 
been    stolen   In    this   country  were 

Furchased  after  maturity  In  Frank- 
ort-on-the-Maln  and  sent  here  for 
collection,  and  the  owner  of  the 
bonds  at  the  time  they  were  stolen 
sued  to  restrain  payment  to  the  pur- 
chaser thereof,  under  the  law  of 
this  state,  although  there  is  nothing 
to  impeach  the  good  faith  of  the 
purchaser,  that  transaction,  the 
bonds  being  overdue,  cannot  avail 
to  Invest  them  with  a  title  without 
the  assent  of  the  true  owner  from 
whom  they  were  stolen;  and  that 
the  law  and  usage  prevailing  at 
Frankfort,  being  In  conflict  with  the 
law  of  New  Yonc  on  the  subject,  the 
latter  must  prevail,  plaintiff  and 
one  defendant  being  residents  of  New 
York  and  the  property  Itself,  the 
subject  of  the  action,  being  brought 
within  this  Jurisdiction.  In  this 
case  the  court  said:  "It  has  been 
clearly  proven  In  the  case  that  ac- 
cording to  the  laws  of  Frankfort, 
a  purchaser  of  coupons,  acting  In 
good  faith,  for  a  valuable  consider- 
ation, obtains  a  title  thereto  against 
all  others,  whether  the  purchase  be 
made  after  or  before  they  fell  due. 
And  the  fact  that  the  coupons  had 
been  stolen  from  the  true  owner 
would  not  affect  the  title  of.  an 
honest  buyer.  The  law  and  usage 
prevailing  at  Frankfort  Is  In  conflict 
with  the  law  of  New  York  upon  this 
subject.     But   the   rights   of  these 

Siarties  must  be  determined  by  the 
aw  as  it  obtains  in  the  forum  In 
which  this  action  Is  brought.  A 
resident  In  New  York,  plaintiff,  prop- 


erly sought  redress  through  Its  legal 
tribunals.  One  of  the  defendanU 
resided  in  this  state,  and  the  prop- 
erty Itself,  the  subject  of  the  action, 
had  been  voluntarily  brought  within 
this  Jurisdiction.  A  recognition  of 
what  is  due  to  other  Jurisdictions, 
through  comity,  cannot  call  upon 
this  court,  under  the  facts  of  this 
case,  by  preferring  the  foreign,  to 
disregard  our  own  law  to  the  pre- 
judice of  the  plaintiff"). 

as.  Midland  Sav.,  etc^  C^o.  v.  Solo- 
mon, 71  Kan.  185,  79  P  1077.  See 
generally  Contracts  [9  Cyc  665]. 

[a]  Bond  aefenrsd  1>r  mortffags  on 
land  la  forslga  state. — The  fact  that 
the  obligor  in  a  bond  for  the  pay- 
ment of  money  hae  secured  it  by  a 
mortgage  on  real  estate  located  in  a 
foreign  state,  where  suit  is  brought 
to  enforce  It,  does  not  abrogate  the 
stipulation  that  the  bond  shall  be 
payable  in  and  governed  by  the  laws 
of  the  state  In  which  it  Is  executed, 
and  the  bond  must  be  Interpreted 
by  the  laws  of  the  state  where  It  Is 

Sayable.  Midland  Sav.  etc..  Co.  v. 
olomon,  71  Kan.  185,  79  P  1077. 

30.  Scottish  Commercial  Ins.  Co. 
T.  Plummer.  70  Me.  640.  ' 

31.  U.  S.  v.  Stephenson,  87  P.  Cas. 
No.  16,386,  1  Mcl^ean  462. 

33.   Indiana  v._John,  6  Oh;  217. 
See  infra 
See  Infm 


S4. 
8S. 

as. 

37. 


Sea  Infra 
Bee  infra 
See  infra 
Sea  Infra 
See  infra 
See  Infra 


ilB-2S. 
24-Sft. 


SO. 
1  «-9. 
i  33-87. 
82. 
46. 
161. 


Marshal  v.  Hamilton,  41  Miss. 

Oonstrnottoa  of  boad  see 
It  49-74. 

Ala.— C^arr  v.  Wylsy,  28  Ala. 


8K 
40. 

41. 

229. 

43. 
infra 

43. 

821 

lil.— McCullough  V.  Moore.  Ill  111. 
A.  545. 

Me. — Trescott  v.  Moan.  60  Me.  347. 

Mass. — Merrill  v.  Mclntlre,  13 
Gray  167. 

Minn.-  " 
5.  Mln0.g,. 


-Longfellow*  v.  McGregor, 
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BONDS 


parties'  intention  plainly  appearsj  although  it  is 
not  fully  and  particularly  expressed.** 

6]  0.  Parties*''- 1.  OUigors  and  ObUgees. 
A  bond  to  be  valid,  like  any  other  contract,  requires, 
at  least  two  contracting  parties,  one  called  the  obli- 
gor and  the  other  the  obligee.**  The  obligee  must 
be  a  person,  either  natural  or  artificial,  and  one 
whom  the  law  recognizes  as  being  the  subject  of 
r^fhts.*'  But  an  obligee  need  not  necessarily,  as  in 
the  case  of  an  obli^r,  possess  l^al  capacity  to 
make  a  contract.*" 

Sum  pexwm  as  obligor  and  obligee.  A  person 
cannot  be  both  the  obligor  and  the  obligee  in  a 
braid,**  even  in  connection  with  others,"*  or  in  an- 
other capacity;"  and  a  bond  so  executed  is  unen- 
forceable so  far  at  least  as  it  affects  one  who  occn- 
pies  thereunder  this  dual  relation;"  but  although 
one  of  the  obligees  is  also  the  obligor,  if  separate 
ditties  are  required  of  the  other  obligees,  they  alone 
may  -sue  on  the  bond."  A  mere  identity  of  names, 

N.  T. — ^Troy  City  Bank  v.  Bowman, 
43  Barb.  639.  19  AbbPr  18. 

S.  C. — JamlBon  v.  Knottfl,  46  S.  C. 
U  1«0. 

[a]  Km*  appUcd^d)  A  bond  Is 
not  void  for  uncertainty  where  It  iB 
conditioned  to  Indemnify  the  obllgea 
"against  all  loss,  cost,  damage  and 
expense  to  which  he  may  be  sub- 
jected by  reason  of  his  becoming 
ball  in  the  United  States  Court." 
Connor  v.  Harlan,  130  Mass.  266. 
(2)  So  also  a  bond  to  devise  "  all  our 
personal  estate,  of  every  description, 
aa  well  what  we  now  have  In  pos- 
session as  what  we  may  receive  at 
the  decease  of  our  mother,"  the 
obligor  to  keep  possession  of  the 

Sroperty  during  his  life.  Is  not  void, 
enklns  v.  Stetson,  S  Allen  (Mass.) 
J28.  (S)  But  a  bond  Is  vo'd  for 
uncertainty  where  it  la  conditioned 
to  convey  a  certain  number  of  acr<>s 
out  of  a  tract  of  land  without  any 
designation    or   description    of  the 

tiart  to  be  conveyed  so  that  It  can  be 
ocated.     Huntt  v.  Olst,  2  Harr.  A 
3.  (Md.)  408. 

44.  State     Wood,  51  Ark.  SOS,  10 
SW  624. 

45.  Oonatnutlon  as  to  parties  see 
Jnfra  19  60-68. 

Sesljniatloa  of  partlas  see  Infra 

Si  i27is. 

46.  Colo. — Peo.  V.  Pacific  Surety 
Co.,    GO  Colo.    278,    274,    109   P  961. 


however,  does  not  necessarily  show  that  the  obligor 
and  the  obligee  are  the  same  person."* 

7]  2.  Smeties— a.  Necessity.  Unless  sure- 
ties are  required  by  statute,  if  the  instrument  is 
such  as  comes  under  the  legal  definition  of  a  bond, 
the  fact  that  it  is  without  surety  is  immaterial." 

[4  8]  b.  Nnmbar.  Where  sureties  are  required 
by  statute  or  order  of  court,  a  bond  with  but  one 
snrety  instead  of  two  as  required,  will  be  good  as  a 
common-law  bond,  unless  the  statute  or  order  ex- 
pressly provides  that  a  bond  executed  in  any  other 
manner  than  theirein  designated  shall  be  void." 
The  person  for  whose  benefit  a  statutory  bond  is 
taken  may  waive  the  objection  that  it  has  but  one 
surety  instead  of  two  as  required  by  statute." 

9]  c  QuaMcationfl.  Certain  requirements 
are  generally  imposed  as  essratial  to  the  qualifica- 
tion of  a  person  as  a  surety  on  certain  kinds  of 
bonds,"*"  sueh  as  that  he  must  be  a  resident  of  the 


AnnCa8l$12C  677  tclt  Cyc). 

III.— Roberts  v.  Parlln.  81  111.  280. 

N.  C— Rollins  V.  Bnjbs,  137  N.  C. 
36S,  49  SB  341,  2  AnnCas  827. 

Vt.— State  V.  Briggs.  34  Vt.  601. 

Eng.— Hurlstone  Bonds  2;  Shep- 
pard  Touchstone  867. 

"The  general  rule  Is,  that  a  bond 
must  contain  at  least  two  parties — 
the  obligor  and  the  obligee — and  a 
bond  which  does  not  contain  the 
name  of  an  obligee.  Is  void."  Peo. 
V.  Paclflc  Surety  Co.,  60  Colo.  278, 
274,  109  P  861,  AnnCaal912C  677 
[dt  CycL 

fal  A  T^ema  bnpliM  aa  oMIcor 
bound  to  do  what  ft  Is  agreed  shall 
be  done.  Davenport  v.  Dodge 
County.  106  U.  8.  SS7,  241,  26  L.  ed. 
lOlS;  Charlotte  v.  American  Trust 
Co.,  169  N.  C.  S88,  74  SB  1054. 

«.  U.  S.  V.  TInger.  8  Pet.  (U.  S.) 
IIB,  «  L.  ed.  66;  Dfxon  v.  U.  S.,  7 
F.  Cas.  No.  3,9S4.  1  Brock.  177;  Drew 
v.  Drew,  37  Me.  389. 

[a]  An  ontlaw  cannot  be  an  obli- 
gee, for  he  ts  put  out  of  the  law, 
that  Is,  deprived  of  the  benefit  and 
nrotectlon  of  the  law.  Drew  v. 
Drew,  37  Me,  389. 

[b]  A  state  may  not.  without  Its 
ronsent,  be  made  the  obligee  In  a 
bond  In  which  It  has  no  Interest,  and 
whltih  Is  not  required  by  law  to  be 
executed.  State  v.  Gaver,  116  Md. 
260,  80  A  891. 

Oorporatiea  oUlffM  see  Corpor- 
ations. 

48.    See  cases  Infra  this  note. 


[aj  lafaAtsi  Idlota;  aaanled 
women. — Infants,  Idiots,  and  married 
women,  although  without  capacity  to 
become  obligors,  may  become  obli- 
gees, as  that  cannot  but  operate  to 
their  advantage.  Baoon  Abr.  tit  Ob- 
ligations <D)  2.  See  generally  Hus- 
band and  Wife  f21  Cyc  1323];  In- 
fants [22  Cyc  B8B];  Insane  Persons 
[22  Cyc  1194]. 

[b]  Aliens  may  become  obligees, 
for  that  is  necessary  for  the  security 
of  foreign  trade.  Brocks  v.  Phillips, 
Cro.  Eliz.  684,  78  Reprint  920;  Wells 
V.  WlUiams,  1  Ld.  Raym.  282,  91 
Reprint  1086,  1  Salk.  46.  91  Reprint 
46;  Bacon  Abr.  tit  Obligations  <D> 
2.    See  generally  Aliens  9  34. 

4e.  Cecil  V.  Laughlln,  4  B.  Mon. 
(Ky.)  80;  Daniel  v.  Crooks.  8  Dana 
(Ky.)  64;  Debard  v.  Crow,  7  J.  J. 
Marsh.  (Ky.)  7,  22  AmD  113;  Crab- 
tree  V.  Johnson,  6  KvL  860;  Halstead 
v.  McChesney,  60  Barb.  (K.  Y.)  34 
faff  2  Abb.  Dec.  310.  2  Keyes  921; 
Davis  V.  SomervlUe,  16  N.  C.  882; 
Justices  V.  Dosler,  14  N.  C.  287. 

60.  Allln  V.  ShEidburne.  1  Dana 
(Ky.)  68.  2B  AmD  121;  Smith  v. 
Lusher,  6  Cow.  (N.  Y.)  688  (bond 
executed  by  three  to  one  of  tbilr 
number) ;  Chowan  Justices  v.  Bon- 
ner, 14  N.  C.  266. 

01.  AUIn  V.  Shadbume,  1  Dana 
(Kv.)  S8,  69,  25  AmD  121  (where 
RoDertson,  C.  J.,  said:  "If  the  bond, 
In  this  case,  had  been  given  to  the 
testator  .  .  .  the  subsequent  appoint- 
ment of  one  of  the  obligors  to  be  his 
executor  would,  by  operation  of  law, 
have  released  both  of  the  obligors 
from  their  prior  legal  liability.  But 
James  Allln  could  not  tnake  a  con- 
tract with  himself.  The  aggregatlo 
mentlum,  Indispensable  to  the  mak- 
ing of  a  oontnuit,  forbids  the  Idea  of 
an  agreement  between  Junes  Allln 
in  his  individual  and  th«  same  James 
Allln  in  his  fiducial  chni&oter.  As 
to  him,  therefore,  there  never  was 
any  legal  cause  of  action,  because 
there  never  was  any  contract  impos- 
ing on  him  any  legal  liability.  And 
consequently,  as  to  him,  there  was 
nothing  to  release;  and.  surely,  the 
fact  that  he  was  never  bound,  could 
not  have  operated  as  a  release  of  the 
obligation  of  Thomas  Shadburr^e  [the 
COfibligorl"). 

[a]  OflBoial  bond. — ^A  bond  pay- 
able to  a  person  In  his  offlclal  capa- 
city as  president  of  the  board  of 
police,  and  in  which  he  was  one  of 
several  obligors  in  his  Individual 
capacity,  Tias  been  held  blndtng. 
Marshal  v.  Hamilton,  41  Miss.  229. 

[b]  An  obligor  who  beoomes  ex- 
ecutor or  administrator  of  the  estate 
of  the  obligee  cannot  maintain  an 
action  against  the  other  obligors. 
Carroll  v.  Durham,  23  N.  C.  3R: 
Cheetham  v.  .Ward,  1  B.  ft  P.  630, 
126  Reprint  1102;  Wankford  v. 
Wankford.  1  Salk.  299,  91  Reprint 
266. 


09.  Cecil  V.  Laughlln,  4  B.  Hon. 
(Ky.)  10;  Morrison  v.  Stockwell,  9 
Dana  (Ky.)  172;  Allln  v.  Shadburne. 
1  Dana  (Ky.)  68,  26  AmD  121.  See 
also  Bills  and  Notes  |  1070. 

[a]  A  bond  given  to  the  dlreetors 
of  a  ocwporatlon  as  a  class,  by  the 
treasurer  who  Is  also  a  director,  is 
not  invalid  and  it  may  be  enforced  in 
equity,  although  an  action  thereon 
cannot  lie  at  law.  Durburow  v. 
NlehofT,  87  111.  A.  403. 

B8.  Cecil  .v.  LAUghlln,  4  B.  Mon. 
(Ky.)  80. 

64.  Allln  V.  Shadburne,  1  Dana 
(Ky.)  68,  26  AmD  121. 

60.  Pratt  V,  S.  J.  Langston  Mei^ 
cantile  Co.,  Ill  Mo.  A.  96.  86  SW 
134.  See  also  Hudson-Fulton  Cele- 
bration Committee  v.  Hess,  173  Fed. 
797  (holding  that  a  bond,  signed  by 
a  bonding  company  alone,  may  he  ac- 
cepted as  a  compliance  with  an  order 
requiring  a  party  to  a  suit  to  flle 
a  bond  to  secure  a  payment,  but 
not  prescribing  its  form). 

66.  Justices  Scrtven  County  In- 
ferior Ct  V.  Gnnie,  5  Ga.  669;  U.  3. 
Fidelity,  etc..  Co.  v.  Com..  104  SW 
1029.  81  KyL  1179;  Peo.  v.  Johr.  22 
Mich.  461;  Jacobs  v.  Shannon,  1  Tex. 
Civ.  A.  896.  81  SW  186. 

[a]  Zf  a  statats  reqnlzlatf  two 
enmlas  Is  mandatory,  a  bond  ex- 
ecuted by  one  surety  only  is  void 
as  against  him  unless  he  waives  the 
statutory  condition.  Cutler  v, 
Roberts,  7  Nebr.  4,  29  AmR  171. 

[b]  Tlis  beneflolaiT  of  a  bona 
eaunot  qnestlon  Its  vaUdltr  because 
an  agreement  between  the  principal 
obligor  and  the  sole  surety  not  to  tile 
it  until  another  surety  was  procured 
was  not  complied  with.  Arrowsmith 
V.  Gleason,  129  U.  8.  86,  9  SCt  237, 
82  L.  ed.  630. 

[c]  A  bond  volaatarilr  givsn  is 
not  rendered  void  because  of  the 
fact  that  it  is  signed  by  one  surety, 
when  the  order  Is  that  It  be  executed 
by  "sureties."  Gyger  v.  Courtney, 
69  Nebr.  666,  81  KW  487. 

57.   Bhaw  v.  Tobias,  8  N.  Y.  188. 
68-09.    Jose  V.  Hewett,  60  He.  24» 
(statute  forbidding  a  director  of  a 
bank  to  sign  as  surety  on  the  bond 
of  a  cashier). 

[a]  Tha  nam*  of  a  partasnli^ 
may  be  signed  to  a  bond  as  a  surety, 
for  In  an  action  on  the  bond  the 
names  of  the  partners  may  be  shown 
under  proper  pleadings,  and  judg- 
ment may  oe  recovered  against  each. 
Jacobs  v.  Shannon.  1  Tex.  Civ.  A. 
396,  21  SW  886. 

Qnallfloation  of  sMorltlMi 
On   appeal   bonds   see  Apxieal  and 

Eh-ror  SB  1185-1198. 
On  bonds  of  public  officers  see  Offi- 
cers [29  Cyc  1387]. 
On  replevin  bonds  see  Replevin  [84 

Cyc  1448]. 
To    prevent    or    to   discharge  me- 
chanic's lien  see  Mechanics'  Liens 
[27  Cyc  279]. 


For  iBtar  eaass,  dsvelopmenta  and  oliances  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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state,*"  although  it  has  been  held  that  the  nopresi- 
dence  of  a  surety  is  no  objection  if  he  has  saffioient 
property  within  the  state.**  The  surety  must  ordi- 
narily justify  in  an  amount  equal  to,  or  greater  than, 
the  amount  of  the  penidty  of  the  bond,^  and  in 
some  eases  must  justify  in  double  the  amount  of  the 
penalty.** 

[i  10]  D.  Fozmal  Baqniiltei— 1.  Form  and 
Oontenta— a.  In  OeneiaL  While  it  is  essential  to 
the  validity  of  a  bond  that  the  instrument  should 
be  written  eiUier  on  paper  or  parchment,**  whieh 
must  precede  the  signing  and  sealing  of  the  bond," 
no  particular  fonn  is  necessary ;  any  f ozm  of  words 
in  writing,  under  seal,  acknowled^i^;  a  debt  or  bind- 
ing the  xnaker  to  pay  a  debt,  and  naming  an  obligee, 
is  sufficient.'* 

[i  11]  b.  OonditUa."'  Where  the  bond  is  a 
ecHoditional  one,  the  condititei  should  be  otmtained 


in  the  bond,""  and,  if  not,  no  liability  thereon  will 
be  incurred.""  The  condition  may  be  indorsed  on 
the  baok  of  the  obligation,  subscribed  under  it,  or 
contained  within  it;  but  the  best  way  to  make  it 
is  the  usual  way,  namely:  The  condition  of  this 
obligation  is  such,  etc."  The  condition  of  a  bond 
is  the  statement  with  necessary  and  ap^noiffiate 
recitals  of  the  eireumstances  and  oontingeneieB 
under  uid  on  which  the  bond  shall  become  void;" 
but  it  is  not  necessary  that  all  the  details  of  its  sub- 
ject matter  should  be  particularly  and  epeoificaUy 
rehearsed  in  the -condition.'' 

[$  12]  c  Becltals"-^(1)  As  to  Fartiei— (a)  Ob- 
li^OB.  The  fact  that  an  obl^r's  name  is  not  re- 
cited in  the  body  of  the  Ixmd,  or  is  ineorreetly 
recited  therein,  does  not  a£Feet  the  validity  of  tiie 
bond  or  his  liability  thereunder,  if  the  bond  is  other- 
wise properly  executed  and  signed  by  him,^'  and  if 


Qmiflomtloa  of  atfeenwT  as  mavtr 

8e«  Attorney  and  Client  f  lOS. 

eow  D.   Buckler,    63   Ala.   42 ; 

Potter  V.  Richardson,  1  Uart.  N.  S. 
(La.>  27C. 

61.  Herd  v.  Cist,  (Ky.)  12  SW 
466. 

69.  latne  v.  Ooldsmttb,  28  Iowa 
240;  Carroll  t.  Band,  10  Palae  (N. 
T.)  »8. 

[al  An  aOdavlt  tlwt  «te  ravrtr 
la  wMiJL  thm  pmatMr  should  be  mado 
by  the  surety;  tf  nimde  by  another  it 

la  not  suRlclenL  I/ane  v.  OoldBtnlth. 
S3  Iowa  240. 

lb]  Vliara  on*  aoraty  baeomaa  la- 
■oirant.  It  is  a  question  of  Judicial 
discretion  as  to  whether  a  bond  shall 
remain  or  a  new  bond  be  Eivsn. 
Wlllett  V.  Stringer.  18  N.  T.  Super. 
CSS,  IB  HowFr  310.  To  same  eliect 
Elseman  v.  Swan.  11  AbbPr  (N.  T.) 
112. 

63.  Carroll  r.  Sand,  10  Fal^e  (N. 
T.)  298  (boldlne  ^at.  In  all  cases 
where  an  ofllcer  of  the  court  la  re- 
quired to  decide  on  the  .sufflclency 
of  sureties,  he  must  require  them  to 
^uti^  In  double  the  penalty  of  the 

64.  '  JeffeiT  Underwood,  1  ArlL 
108;  Plerson  t.  Townaend,  2  HIII 
(N.  T.)  860:  Boyd  v.  Boyd.  11  B.  C. 
U  128;  West  T.  BaU  Claire,  88  Wis. 
81.  ei  NW  StS. 

6B.   Boyd  V.  Boyd.  11  8,  C  L.  126. 

»»eoa*toa  of  ImbA  In  hlaak  see 
Infra  I  28. 

as.  Del. — Warder,    etc.,  Co. 
Stewart.  18  Del.  876,  88  A  88. 

He.— Carey  t.  Uackey,  82  Me.  618, 
SO  A  84.  17  AmSR  600,  9  LRA  113. 

Md.— Sharp  V.  Bates,  102  Md.  344. 
88  A  747;  Cover  v.  Stem.  67  Md.  449. 
10  A  211,  1  AmSR  406. 

Ua8a.--nJacobs  v.  German  Work- 
insraen's  Assoc.,  183  Mass.  8,  66  NS 
(OS. 

N.  J.— Wood  V.  Chetwood.  44  N. 
J.  Eq.  64,  14  a  Zl  tafC  45  N.  J.  Eq. 
869.  19  A  622]. 

Wis. — West  Ban  Claire,  89  Wis. 
SI,  61  NW  313. 

"No  particular  form  of  words  Is 
necessary  to  create  a  bond.  The 
obligor  must  be  bound  In  a  certain 
sum  of  money,  but,  if  this  requisite 
Is  aatlsfled,  any  mode  of  expres- 
sion by  which  the  Intention  of  the 
parties  Is  made  clear  will  suQlce." 
S  HalBbury  L..  Eng.  81  par  161. 

(a)  "Any  menumadnm  In  writ- 
tnr  nder  seal,  whereby  a  debt  Is 
acknowledged  to  be  owing,  will  obll- 
Kate  the  party  to  pay;  for  It  Is  said 
that  any  words  which  prove  a  man 
to  be  a  debtor,  if  they  be  under 
seal,  will  charge  him  with  the  pay- 
ment of  the  money."  Coyer  t.  Stem, 
67  Md.  449,  461.  10  A  281.  1  AmSR 
406. 

rb1  Xllaatratloxia^d)  A  bond 
has  been  held  binding,  although  the 
word  "ourselves"  In  the  clause 
*%lnd  our  heirs,  administrators,  or 
assigns,"  etc..  Is  omitted  (Wood  v. 
Coman,  58  Ala.  283).  (2)  or  although 
there  la  an  omlaalon  of  the  etanse 
"in  CDiiifl  rel"  (Dardenne  Braaett, 


4  Ark.  458).  (I)  Again  It  haa  been 
declared  that  although'  the  solven- 
dum  is  wrong,  yet  if  the  tenerl  is 
right  the  bond  la  good.  Wilkinson 
V.  McLochlln,  1  Call  (6  Va.)  49.  (4) 
And  the  omission  of  the  formal  con- 
clusion will  not  invalidate  a  ,bond 
where  there  is  a  substantial  com- 
pliance with  the  statute  and  the  con- 
dition Intended  by  the  parties  ts 
manifest  Rose  v.  Winn,  SI  Tex. 
646. 

67.  Verfonnanee  or  hveaOli  of  ooa- 
dStten  see  infra  ig  111-136. 

Veope  and  effect  of  eondltlon  see 

infra  IB  64-74. 

Taliuty  of  statutory  bond  eon- 
talBlna  oondlUons  not  aathoztaad  see 

infra  1  40. 

68.  Matter  of  Fitch,  3  Redf.  Surr. 
(N.  T.)  467:  Boyd  v.  Boyd,  11  S.  C. 
L.  m. 

[a]  A  parol  oondMloa  cannot  he 
pleaded  at  law  to  defeat  a  sealed 
obligation;  otherwise  all  distinction 
between  sealed  and  unsealed  Inatru- 
ments  would  be  destroyed.  Allen  v. 
Jaonish,  21  Wend.  (N.  628;  Clark 
vTHenry,  8  Cow.  ?N.  Y.)  824  JafC 
7  Johna  Ch.  40];  Williams  v.  Ter- 
rell, 7  Humphr.  <Tenn.)  661. 

flft.  FltHerald  y.  Stales.  88  111. 
28^  80  AmR  651. 

TO.  Hurlstone  Bonds  10;  S  Shep- 
pard  Touchstone  871.  See  also  Maui- 
everer  v.  Hawxby,  2  Saund.  78,  86 
Reprint  748  (holding  that,  if  the  con- 
dition of  a  bond  la  "the  condition  of 
this  obligation  Is  such,  that  if  .  .  . 
then  the  condition  of  this  obligation 
to  be  void,"  the  last  words  are  void 
aod  the  condition  is  good  without 
them). 

[a]  The  oondltlon  nur  be  plaeed 
after  the  a^natnre  of  the  obligor. 
Reed  V.  Drake,  7  Wend.  (N.  YJ  846; 
Argenbrlght  v.  Campbell,  8  Ren.  ft 
M.   (13  Va.)  144.  ' 

71.  Muriree  Official  Bonds  [quot 
Rawson  v.  Taylor,  69  Nebr.  473,  96 
NW  1033,  10361:  Vernon  v.  Alsop.  1 
Lev.  77,  88  Reprint  305;  Wells  v. 
Wright,  2  Mod.  286,  86  Reprint  1076. 
See  generally  Condition  [8  Cyc  B66]. 

[a}  "The  statement  u  necessar- 
ily In  the  alternative. — In  one  case 
or  contingency,  the  obligation  Is  to 
become  null  and  void,  and  the  obli- 
gor's liability  will  be  at  an  end;  in 
the  other  his  responsibility  will  be- 
come absolute  and  the  condition  la 
In  such  case  said  to  he  broken,  and 
It  Is  from  a  breach  of  the  condition 
that  nearly  or  quite  all  the  litiga- 
tion on  this  subject  arises."  Murfree 
Official  Bonds  (quot  Rawson  v.  Tay- 
lor, 69  Nebr.  478,  484,  96  Mo.  1033]. 
See  also  Infra  I  66. 

tb]  Time  of  performanoe, — ^The 
time  llmtted  for  the  performance  of 
the  condition  should  be  mentioned. 
Boyd  T.  Boyd,  11  S.  C.  L.  125. 

[c]  Vosltlon  reeitals.^ — "A  con- 
ditional bond  sometimes  contains  ex- 
planatory recitals.  When  it  does  so. 
the  recitals  follow  the  obligation  and 

8 recede  the  condition."    8  Halsbury 
u  Bfaig.  80  par  168. 
TB.  Murfree  Official  Bonds  [quot 


Rawson  v.  Taylor,  69  Nebr.  478,  484, 
9S  NW  1033]. 

73.  AuthoritT  to  au  la  Uaaks 
generally  see  Alteration  of  Instru- 
ments Tl  108-144. 

74.  U.  B.— George  v.  Tate,  102  U. 
S.  664,  26  L.  ed.  232. 

Ala. — Qrimmet  v.  Henderson,  66 
Ala.  621;  Wood  v.  Coman,  66  Ala. 
283;  Martin  v.  Dortch,  1  Stew.  473. 

Ark. — ^RodgklnB  v.  Bolland.  84  Ark. 
208. 

Colo. — Case  v.  Daniels,  1  Colo.  A. 
116,  27  P  886. 

111.— AJteld  V.  Peo.,  12  III.  A  602. 

Ind. — Scheid  V.  LelbBhulta,  61  Ind. 
88;  Potter  v.  State,  23  Ind.  660. 

Iowa. — ^Moore  v.  MoKlnley.  ■  (0 
Iowa  867.  14  NW  768. 

Ky. — Blakey  v.  Biakey,  2  I>ana 
460. 

La.— Union  Bethel  Afrlean  H,  B. 
Church  T,  CItU  ShertfE.  88  La;  Ann, 
1461. 

He. — Foamier  v.  Crr,  84  Ma  88. 

Mass.— Ahren  v.  Offloma.  116  Hasa 
50,  88  AmR  199:  Danker  v.  Atwood, 
lib  Masa.  148;  Bmltb  v,  Crooker,  6 
Btoss.  688. 

Mich.— -Thompson  v.  Mecosta,  187 
Mich.  628,  88  NW  1044  (holding  that 
a  bond  signed  by  the  president  and 
clerk  of  a  village  wherein  the  obli- 
gor named,  was  the  "board  of  trus- 
tees of  the  vlllaae"  was  the  bond 
of  the  village):  Walbrldge  v.  Spald- 
ing, 1  Do^.  461. 

Minn. — Wheeler  v.  Pateraon,  84 
Minn.  231,  66  NW  964,  68  AmSR  527; 
C:ampbell  v.  Roterlng,  42  Minn.  115, 
48  NW  T96,  6  LRA  278. 

Mo. — Cunningham  v.  Statet  14  Mo. 
402;  Johnson  v.  Lehigh,  18  Mo.  639, 

63  AmD  162  [overr  Wood  v.  Elllis.  10 
Mo.  888;  Adams  v.  Wilson.  10  Mo, 
841];  Keeton  v.  SpradUng,  18  Mo. 
821. 

N.  H. — Peqyawkett  Bridge  v. 
Mathes,  7  N.  H.  230,  26  AmD  787. 

N.  Y.— Standard  Underground 
Cable  Co.  v.  Stone.  35  App.  Dlv.  62, 

64  NYS  888;  Williams  v.  ^maman, 
19  AbbPr  69;  Ex  p.  Pulton,  7  Cow. 
484. 

N.  C. — State  v.  Parsons,  89  N.  C. 
280;  Vanhook  v.  Bamett,  16  N.  C. 
268. 

Oh.— Cltliens'  Bldg.  Assoc.  v.  Cum- 
mings,  46  Oh.  St.  664.  16  NE  841; 
Partridge  v.  Jones.  88  Oh.  St.  376; 
McLatn  v.  SImlngton,  87  Oh.  St.  484. 

Pa. — Leith  v.  Bush,  61  Pa.  39B; 
Knlsely  v.  Shenberger.  7  Watts  193. 

S.  C. — Joyner  v,  Cooper,  18  S.  C. 
L.  199;  Stone  v.  Wilson,  16  S.  C.  L. 
203;  Grayv.  Rumph,  11  S.  C.  Bq.  6. 

Tenn. — Williams  v.  Oreer,  4  Hf^rw. 
236. 

Tex. — Gray  v.  Steedman,  63  Tex. 
96;  San  Roman  v.  Watson,  64  Tex. 
264;  Cooke  v.  Crawford,  1  Tex.  9. 
46  AmD  93;  Hlrams  v.  Colt,  Dall. 
449;  Weis  v.  Chlpman,  8  Tex.  (Mv. 
A  106.  22  SW  225. 

Vt. — Campbell  v.  Campbell,  Brayt 
88. 

Va.— Luster  v.  Mlddlecoff,  8  Gratt. 
r48  Ta.)  54,  68  AmD  129;  Beery  T. 
Homan,  8  OratL  (il^Ta.)  48;  Cnw- 
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the  bond  and  cireumBtaneeB  clearly  show  an  inten- 
tion to  charge  him.'' 

[$  13]  (b)  Obligees.  The  identity  of  the  obli- 
gee must,  as  a  general  rule,  appear  in  the  bond," 
and  by  the  weight  of  authority  a  bond  with  a 
blank  left  for  the  name  of  the  obligee  is  a  nullity," 
and  proof  of  delivery  of  it  to  a  papticular  person  is 
not  sufBcient.'^  It  has  been  held  to  be  essential  that 
the  obligee's  name  should  appear  in  that  portion  of 
the  bond  which  creates  the  obligation,  commonly 
called  the  obligatory  portion  as  distinguished  from 
the  condition.'"  The  omission,  however,  expressly  to 
designate  a  person  as  obligee  will  not  render  a  bond 
void  where  the  identity  of  the  obligee  may  be  gath- 
ered from  the  whole  instrument.*"  So  also  an  incor- 
rect designation  of  the  obligee  may  not  he  fatal. 
But  where  a  bond  is  given  in  pursuance  of  an  order 
directing  the  execution  thereof  to  be  approved  by 
the  court,  the  obligee  should  be  desoribed  in  the 
capacity  designated  in  such  order,  and  where  not  so 


described  and  a  recovery  in  the  capacity  designated 
would  not  corae  within  the  protection  thereof,  such 
bond  is  not  made  good  by  the  approval  of  the  court, 
since  in  approving  the  bond  the  court  has  no  power 
to  modify  the  order. 

B<nid8  payable  to  bearer  are  generally  recognized 
as  valid  notwithstanding  an  obligee  is  not  expressly 
described  in  the  bond.^ 

14]  (2)  As  to  Amount  or  Penalty."  It  is 
essential  to  the  existence  of  a  bond  that  it  contains 
an  obligation  which  is  an  undertaking  by  the  obligor 
to  pay  a  sum  of  money  to  the  obligee;  and  aeCOTd- 
ingly  a  bond  will  be  void  in  which  the  amount  or 
penalty  thereof  is  omitted  and  a  judgment  thei*eon 
cannot  be  sustained,  as  such  omission  is  a  defect 
which  cannot  be  supplied  by  oral  proof  of  the 
amount  intended."*  It  has  been  held,  however,  that 
the  only  effect  of  such' an  omission  is  to  make  the 
bond  commensurate  with  the  eonditim.**  And  it 
has  also  been  held  that,  althou^  witlwnt  a  penalty, 


ford  V.  Jarrett.  2  Leleh  <29  Va.)  630; 
Bealo  V.  WllBon.  4  Munf.  (18  Va,) 
380;  Bartley  v.  Yates,  2  Hen.  &  M. 
(12  Va.)  398. 

W.  Va.— Flndley  v.  rindley,  42  W. 
Va.  3/2,  26  SB  433. 

Eng. — DobsoR  v.  Keys,  Cro.  Jac. 
361,  79  Reprint  224. 

76.  Wood  V.  Coman,  56  Ala.  28S; 
PartridffA  v.  Jones,  S8  Oh.  SL  376; 
Richmond  v.  Woodard,  32  VL  833. 
See  also  cases  supra  note  74. 

76.  U.  S. — Jackson  v.  Slmonton. 
13  P.  Cas.  No.  7,146,  4  Cranch  2BB. 

Afk.— Pelham  v.  GrigK.  4  Ark.  141. 

Md.— Edelln  v.  Sanders.  8  Md.  118. 

N.  C— Phelps  V.  Call,  89  N.  C.  262, 
47  AmD  327;  araham  v.  Holt,  2B 
N.  C.  3D0,  40  AmD  408. 

R.  I.— Oarrett  v.  Shove,  16  R.  I. 
688,  9  A  901. 

Tax.-^  Sacra  v.  Hudson,  69  Tex, 
207  (holding  the  omission  of  the 
obllsee's  name  In  a  guardian's  bond 
faUl). 

Wis. — West  V.  Bau  Claire,  89  Wis. 
31,  61  NW  813. 

"We  have  considered  the  case  very 
fully.  .  .  .  None  of  the  cases  go  to 
the  lengrth  of  supplyinp  necessary 
parties  to  bonds.  If  tne  name  of 
the  obligee  may  be  omitted  without 
affecting  the  validity  of  the  bond, 
why  may  not  the  amount  of  the 
bond  also  be  left  blank?  By  the 
same  reasoning,  why  may  not  both 
the  amount  and  the  payee  be 
omitted?  Or  the  signature  of  the 
principal  and  the  sureties  be  dis- 
pensed with?"  Sacra  v.  Hudson,  69 
Tex.  207.  208. 

77.  Colo. — Peo.  V.  Pacific  Surety 
Co.,  50  Colo.  273,  274.  109  P  981,  Ann 
Cafll912C  577  [clt  Cyc). 

Md  — Edelln  v.  Sanders.  8  Md. 

N.  C— Phelps  V.  Call,  29  N.  C.  268, 
47  AmD  327. 

Oh. — State  v.  Watson,  4  Oh  Dec. 
(Reprint)  526.  2  ClevLRep  314. 

a.  C. — Boyd  V.  Boyd.  11  S.  C.  L. 
125. 

Tenn. — Wynne  v.  Governor,  1  Terg. 
14D,  24  AmD  448;  Gilbert  V.  Anthony, 
1  Yerg.  69.  24  AmD  439. 

Va,— Preston  v.  Hull.  28  Qratt. 
(64  Va.)  600.  14  AmR  153. 

Sond  with  payM*s  nam*  Isft  blank 
M  being  negotiable  Instrtuaent  pay- 
able to  bearer  see  Infra  g  78. 

78.  Phelps  V.  Call,  29  N.  C.  262. 
47  AmD  327  (holding  that  delivery 
to  a  particular  person,  with  the  in- 
tention that  such  person  shall  be 
the  obligee,  will  not  cure  the  omis- 
sion of  the  obligee's  name).  But 
see  Manhattan  Sav.  Inst,  v.  New 
York  Nat.  Exch.  Bank.  42  App.  Dlv. 
l47.  59  NYS  Gl  (holding  that  de- 
Itverv  of  a  bond  with  a  blank  left 
for  the  name  of  the  payee  is  equiva- 
lent to  making  the  bond  payable  to 
bearer  until  the  blank  has  been  filled 
by  a  bona  fide  holder). 


79.  Garrett  v.  Shove,  IS  R.  I.  S38, 

9  A  901. 

80.  State  V,  Wood,  61   Ark.  20B, 

10  SW  624;  Martin  v.  Martin,  162 
N.  C.  41.  77  SE  1104:  Leach  v.  Flem- 
mlng,  86  N.  C.  447;  Allen  v.  Coy,  7 
ir.  C.  Q.  B.  419.  See  also  Pendleton 
V.  Commonwealth  Bank.  1  T.  B.  Mon. 
(Ky.)  171  (holding  that  a  bond  to 
the  president  and  directors  of  the 
bank  of  Kentucky  is  not  .void,  but 
that  an  action  may  be  maintained 
on  It  In  the  full  name  by  averring 
in  the  declaration  that  it  was  exe- 
cuted to  the  Corporation). 

(a]  niiuteatioBa^d)  A  bond  to 
secure  the  payment  of  a  note  Is  not 
Invalid  because  no  obligee  is  named, 
where  the  band  sets  out  the  names 
of  the  payer  and  the  payee,  the 
amount  and  the  date  of  the  note, 
for  what  given,  when  due  and  pay- 
able, and  the  rate  of  Interest.  Iieach 
v.  Flemming,  86  N.  C.  447.  To  same 
effect  Lambert  v.  Bamthwalte,  Str. 
946,  93  Reprint  968.  (2)  Where  a 
bond  was  given  to  one  creditor  for 
an  amount  sufficient  for  his  debt  and 
that  ot  the  other  creditors  who  were 
not  named  therein.  It  was  valid  If 
they  sanctioned  the  transaction  and 
the  one  to  whom  It  was  given  agreed 
to  account  to  them.  Nlckerson  v. 
Hazel,  6  Del.  176. 

[b]  Hans  oZ  obligee  Ulsglbla^ 
The  fact  that  the  name  of  the  obligee 
Is  illegibly  written  Is  not  ground  for 
avoidance.  It  may  be  shown  by 
evidence  aliunde  who  was  Intended. 
Ambach  v.  Armstrong,  29  W.  Va, 
744,  8  SE  44. 

Bl.  Brown,  etc..  Co.  v.  LIgon,  92 
Fed.  S61;  Speir  v.  U.  S.,  31  App. 
(D.  C.)  476:  School  Trustees  v. 
Rodgers,  7  111.  A.  83;  U.  S.  Fidelity, 
etc.,  Co.  V.  Com.,  104  SW  1029,  31 
KyL  1179. 

[a]  XUnstratlons. — (1)  In  a  bond 
which  l8  In  fact  and  by  Its  terms 
manifestly  for  the  benefit  of  a  county 
to  which  It  should  run.  the  fact  that 
It  appears  to  run  to  the  state  is  not 
a  variance  which  will  be  fatal. 
Brown,  etc.,  Co.  v,  Llgon.  92  Fed. 
861.  (2)  Again,  although  a  bond  to 
the  state  does  not  designate  the 
state  as  Obligee  In  the  exact  terms 
of  the  statute,  yet  It  will  be  aufflclent 
if  the  term  used  is  descriptive  of  the 
same  sovereignty,  as  where  the  bond 
was  made  payable  to  "the  People  of 
the  State  of  California"  Instead  of  to 
"the  State  of  California."  Peo.  v. 
Love,  19  Cal.  676;  Tevls  V.  Randall, 
6  Cal.  632.  66  AmD  547. 

83.  Wltherbee  v.  Witherbee.  66 
App.  Dlv.  181.  66  NYS  1036. 

83.  Savannah,  etc.,  R.  Co.  v. 
Lancaster,  62  Ala.  555,  663  (where 
the  court  In  regard  to  certain  rail- 
road bonds  said:  "The  bonds  were 
designed  to  be  put  In  circulation  and 
pass  from  hand  to  hand,  by  delivery' 


merely,  for  which  reason  they  were 
made  payable  to  no  person  by  name, 
but  to  "bearer,'  No  rule  of  law  re- 
quires it  to  be  shown  by  averment 
to  whom  such  bondiL  or  any  of  them, 
were  negotiated  in  the  first  Instance; 
and  It  would  rarely  be  possible  for 
subsequent  holders,  wh.o  received 
them  In  the  course  of  business,  after 
they  were  put  In  circulation,  to  know 
to  whom  they  were  first  delivered"); 
Hlbbs  v.  Brown,  112  App.  Dlv.  314, 
219.  98  NYS  353  [aff  190  N,  T.  1«7. 
82  NB  1108]  (where  the  court,  in 
referring  to  bonds  of  a  joint  stock 
association  payable  to  beaTer,  said: 
"It  Is  not  and  cannot  be  questioned 
that  these  bonds  ara  valid  obliga- 
tions"); Manhattan  Sav.  Inst.  v.  New 
York  Nat  Bxch.  Bank.  42  App.  Dlv. 
147.  69  NYS  61;  American  Nat.  Bank 
V.  American  Wood  Paper  Co-  19  R.  I, 
149,  ISl  82  A  806.  61  AmSR  746,  29 
LRA  108  '  (where  the  court  said: 
"When  a  corporation  covenants  to 
pay  to  bearer  and  gives  a  bond  with 
negotiable  qualities,  and  by  this 
means  obtains  funds  for  the  accom- 
plishment of  the  useful  enterprises 
of  the  day,  it  cannot  be  allowed  to 
evade  the  payment  by  parading  soma 
obsolete  judicial  decision  that  a 
bond,  for  some  technical  reason,  can- 
not be  made  payable  to  bearer"). 

ITsgotlablUtr  of  bonds  payabU  to 
bearer  see  Infra  I  78;  Corporations 
[10  Cyc  1172];  Municipal  Corpora- 
tions f2g  Cyc  IGIO], 

84.  Beoovery  of  penalty  In  action 
on  bond  see  infra  S!  241-246. 

85.  Ala. — Copeland  v,  Cunning- 
ham, 63  Ala.  394. 

Colo. — Peo.  V.  Pacific  Surety  Co., 
BO  Colo.  273.  109  P  961,  AnnCasl912C 
577. 

III. — Roberts  v.  Parlln.  81  III.  280: 
Church  V.  Noble.  24  III.  291;  Donnell 
Mfg.  Co.  V.  Jones,  49  III.  A.  827. 

La. — Canal  St..  eto.,  R.  Co.  t. 
Armstrong.  27  La.  Ann.  483. 

N.  C— Rollins  V.  Ebbs,  187  N.  C 
356,  49  SE  341.  2  AnnCas  327. 

Or. — Evarts  v.  Steger.  6  Or.  55. 

Va. —  Bragg  v.  Murray,  6  Munf. 
(20  Va.)  32. 

But  see  Nelson  v.  Howe  Mach.  Co., 
10  KyL  37  (where  it  was  held  that 

a  penalty  fixed  at   "   thousand 

dollars"  would  be  construed  as 
limited  to  one  thousand  dollars). 

86.  Dodge  v.  St.  John,  96  N.  Y. 
2G0  (holding  that  the  omission  of  a 
penalty  from  a  bond  given  by  a 
guardian,  conditioned  on  his  account- 
ing for  moneys  received  from  a  sale 
of  his  ward's  land,  does  not  Invali- 
date the  bond;  the  only  effect  of  such 
omission  is  to  make  the  bond  com- 
mensurate with  the  condition).  See 
also  State  Lunatic  Asylum  v.  Doug- 
lass, 77  Mo.  647  (holding  that  tha 
fact  that  a  bond  conditioned  for  the 
payment  of  the  board  of  on«  con- 


XoelotsveasM*  dorclogauKl*  and  AaafM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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a  bond  may  be  good  as  a  covenant  or  agreement.^^ 
Where  the  amount  is  expressed,  the  mere  omission 
of  the  word  *'dx)Uare"  or  the  sign  therefor  will 
not  affeet  the  validity  of  the  bond;^  and  in  the  ab- 
sence of  statute  it  is  not  necessary  that  the  bond 
should  designate  any  particular  form  or  kind  of 
money." 

15]  2.  Execntion"— a.  In  OeneraL  Generally 
speaking,  a  bond  may  be  said  to  be  executed  when 
the  obligation  has  been  reduced  to  writii^*^  and 
has  been  properly  signed**  and  sealed  by  the  obli- 
gor"* and  delivered  to  the  obligee." 

Enforcement  of  execation.  If  no  penalty  is  pre- 
scribed for  refusal  to  execute  bonds  required  by  law, 
the  execution  of  such  bonds  cannot  be  enforced. 

[i  16]  b.  Date.  The  fact  that  a  bond  is  errone- 
ously dated,  or  bears  no  date  at  all,  will  not  afFect 
its  validity  if  other  essentials  neeessaiy  to  give  it 
a  legal  and  binding  effect  have  been  complied  with."*' 
So,  although  blanks  for  the  day  and  month  are  not 
filled  up,  it  is  immaterial  if  the  bond  is  otherwise 
T^ular.*^   Where  a  bond  bears  the  date  at  which 


fined  In  an  Insane  aaylum  was  In- 
complete. In  that  the  blank  space  for 
tlie  Insertion  of  the  amount  per  week 
waa  not  filled  In,  was  Immaterial,  ae 
an  agreement  to  pay  a  reasonable 
rata  would  be  Implied). 

87.  Matter  of  Fitch,  3  Redf. 
Surr.  (N.  Y.)  457;  Hewbum  v. 
Uackelcan.  19  Ont.  A.  729. 

[a]  "Wbaan  a  ooreaant  wovld  b* 
moO,  a  bond  without  a  penalty  miy 
be  enforced  as  each  covenant.  Stone 
V.  Bradburjr.  H  He.  186;  Mewburn 
T.  Uackelcan,  19  Ont.  A.  729. 

Ooraaat  dlattognlrtied  see  supra 
i  2. 

88.  Orant  v.  Brotherton,  7  Mo. 
4BS.  To  same  effect  Whitney  t. 
I>arrow,  5  Or.  442. 

[a]  ZUaatxation. — An  obllcatlon  to 
^'seven  hundred  and  seventy-six 
irful  money  of  Virginia"  was  con- 
strued to  mean  so  many  dollars,  and 
the  word  "dollars"  was  supplied.  In- 
asmuch as  a  statute  of  Vlr^nla  de- 
clared that  the  money  of  account 
In  the  state  should  be  the  dollar, 
cent,  and  mill.  It  belngr  presumed 
that  the  word  was  omitted  by  nils- 
take.  Harman  v.  Howe,  27  Oratt 
(6S  Va.)  676. 

89.  Kln_Ks  County  v.  Rea.  164  Cal. 
508,  129  P  772  (holding  that  It  U 
sufficient  that  It  calls  for  "lawful 
money  of  the  United  States"). 

M.  Bzecntton  of  sealed  Instrn- 
mants  by  areat  vensrsUy  see  Agency 
a  33(>-S36. 

91.    See  supra  I  10. 

9X    See  Infra  SI  17,  18. 

93.  See  Infra  If  19.  20. 

94.  See  Infra  it  24-29. 

96.  Immigration  Comrs.  v.  Brandt, 
26  L^a.  Ann.  29. 

98.  Ind. — Lamed  v.  Maloney,  19 
Ind.  A.  199.  49  NE  278.  ■ 

Me. — Foumler  V.  Cyr,  84  Me.  32. 

N.  H. — Pierce  v,  Richardson,  37 
N.  H.  306. 

N.  C— State  V.  Baird,  118  N.  C. 
8S4.  24  SE  668. 

R.  I. — N.  W.  Kimball  Co.  v.  Tasca, 
29  R.  I.  565,  567,  59  A  919  [quot 
Cyc], 

S.  C. — Solomon  V.  Evans,  14  8.  C. 
L.  274. 

Tex. — Harper  T.  Golden,  (Civ.  A> 
39  SW  623. 

W.  Va, — Simmons  v.  Trumbo,  9 
W.  Va.  358. 

[a]  A  date  Is  not  indlsp«Mabl« 
to  a  bond,  as  the  bond  takes  effect 
from  delivery  without  reference  to 
the  date.  Solomon  v.  Svans,  14  S. 
a  L.  274. 

[b]  In  larfs  fiaaaoa  (in  matter 
of  government  flnance,  for  Instance), 
tbe  date  of  bonds  Is  generally  re- 
ferred to  OS  the  date  of  the  Issue  of 
the  bonds,  as  the  bonds  of- a  certain 
year,  because  they  all  bear  the  date 
of  that  year.  State  Nat.  Bank  v. 
New  Orleans,  121        »».  4i6.  S-307. 


97.  Simmons  v.  Trumbo,  9  W.  Va. 
358.    See  also  Infra  |  23. 

88.  Supreme  Council  C.  K.  A.  v. 
New  Tork  Fidelity,  etc.,  Co..  63  Fed. 
48.  11  CCA  96  (holding  that,  where 
a  bond  recited  that  It  was  made  July 
1,  1891,  and  that  It  was  for  a  term 
ending  July  1,  1892,  and  an  Indorse- 
ment, on  Its  back  stated  these  days 
to  be  the  dates  of  the  bond  and  of 
Its  expiration,  but  'the  bond  was 
dated  July  10,  1891.  the  bond  was 
in  eifect  from  July  1,  1891,  without 
regard  to  when  it  was  accepted). 

[a]    ^fwnuuntiOB.    Where  the  only 

date  to  a  bond  was  the   day  of 

  1889.  It  was  declared  that  the 

legal  jjireaumptton  was  that  it  would 
not  become  binding  on  the  bondsmen 
until  the  last  6&y-ot  the  year.  Graves 
V.  Lebanon  '  Nat.  Bank,  10  Bush 
(Ky.)  23,  19  AmR  50. 

99.  Oottditioiiai  stgntttaw  bj 
soretr  see  Principal  and  Surety  [32 
Cyc  44  et  seq]. 

1.  Ark. — Jeflfery  v,  Underwodd,  1 
Ark.  108. 

Ind. — North  V.  Barringer,  147  Ind. 
224,  46  NE  631. 

Ky. — Gilchrist  v.  Catlett,  2  J.  ,r. 
Marsh.  43;  Curd  v.  Forts,  2  A.  K. 
Marsh.  119. 

Miss. —  State  v.  Martin,  66  Miss. 
108. 

Nebr. — Storz  v.  Plnklestein,  50 
Nebr.  177,  69  NW  866. 

Oh. — Mason  v.  Montgomery,  Wright 
722, 

S.  C— Boyd  v.  Bojrd.  11  S.  C.  U 
125. 

Wash. — Bureka  Sandstone  Co.  v. 
Long,  11  Wash.  161,  39  P  446. 

Eng. — CromWell  v.  Grunsden,  2 
Salk.  462,  91  Reprint  399. 

"At  common  law,  signing  by  the 
obligor  was  not  necessary.  Sealing 
and  delivery  were  all  that  was  re- 
quired. Sealing  was  the  all-Import- 
ant thing."  State  V.  Martin,  56  Mies. 
108,  112, 

"It  la  said  that  there  are  only 
three  thing's  essentially  necessary 
to  the  making  a  good  obligation,  viz: 
writing  on  paper  or  parchment,  seal- 
ing, and  delivery;  and  it  has  been 
adjudged  not  to  be  necessary  that 
the  obligor  should  sign  or  subscribe 
his  name,  because  sub.scrlblng  Is  no 
essential  part  of  the  deed:  sealing 
being  sufTlclenl."  Jeflery  v.  Under- 
wood, 1  Ark.  108,  113. 

S.  Borman  v.  Jung  Brewing  Co.. 
23  Ind.  A.  399,  55  NE  496;  Stors  v. 
Flnklestein.  SO  Nebr.  177.  69  NW 
856;  Camden  v.  Ward.  67  N.  J.  L. 
568.  62  A  392  (holding  that  Where 
the  signature  of  the  obligors  was 
placed  on  the  bond  without  Oieir 
Knowledge  they  are  not  liable  thereon 
ev«i  though  the  obligees  accepted 
the  bond:  tn>  good  faith):  Terrlll  v. 
TIlUaoR,  76  Vt;  198,  64  A  1S7  (hold- 
■Ing  tfaftt  wliera  the  obligors  never 


it  purports  to  have  been  made,  such  date  will  usu- 
ally control  the  time  of  its  taking  effect.^ 

[$  17j  c.  Signature" — (1)  Necessity.  In  the 
absence  of  statute,  where  a  bond  is  sealed  and 
delivered,  it  is  not  essential  to  its  validity  that  it 
be  signed  by  the  obligor.*  But  a  party  cannot  be 
held  liable  on  a  bond  which  he  has  not  signed,  or 
otherwise  executed,^  and  an  unauthorized  signature 
by  a  person  as  agent  of  one  of  several  obligors  does 
not  affect  the  validity  of  the  bond  as  to  the  other 
obligors,  but  may,  as  to  them,  be  treated  as  sur- 
plusage.' However,  under  the  statutes  relative  to 
bonds,  the  signature  of  the  principal  is  now  gener-  ' 
ally  regarded  as  essential  to  the  validity  of  the  bond,* 

[$  18]  (2)  Maimer  and  Form.  Independent  of 
any  statutory  requirement  the  manner  and  form  of 
the  signature,  when  made,  is  immaterial,  provided 
it  is  made  by  the  obligor  for  the  purpose  and  with 
the  intention  of  binding  himself,''  If  made  with 
this  intention  the  signature  may  consist  of  a  mark 
or  sign,"  and  in  some  jurisdictions  this  rule  is,  in 
effect,  prescribed  by  statute;'  or  it  may  consist  of 

signed  the  bond,  but  their  signa- 
tures were  placed  thereon  by  a  third 
person,  the  bond  was  void). 

Partial  exeonUon  see  infra  I  23. 
S.   Gable  v.  Brooks,  48  Md.  108; 
Ogden   V.  Wood.  16  N.  J.   L.  463: 
Rocky  Mt.  L.  &  T.  Co.  v.  Price,  103- 
Va.  298.  49  SB  73. 

4.  Painter  v.  MaudUn,  119  Ala.. 
88,  24  S  769,  72  AmSR  902:  Weir  v. 
Mead.  101  Cal.  126,  35  P  66^7.  40  Am 
SR  46  and  note;  Peo.  v.  Hartley^  21 
Cal.  685,  82  AmD  758;  Gay  v. 
Murphy,  134  Mo.  98,  84  SW  1091,  66 
AmSR  496.  See  also  statutory  pro-' 
visions. 

[a]  A  bond  not  slnsd  Tor  tbo' 
principal  obUffor  la  void'  as  against 
the  coobllgor.   Wood  v.  Washburn,  t 

Pick;  (Mass.)  24.  But  see  Williams 
V.  Marshall,  42  Barb.  (N.  Y.)  524 
(holding  that,  although  the  name  of' 
the  principal  debtor  is  Inserted  In  a 
bond  as  one  of  the  obligors,  the  In- 
strument need  not  be  subscribed  by - 
him  In  order  to  make  It  binding  on 
the  cofibllgors). 

irecesdty  ox  prladpal's'  sitfnatnrs. 
to  bind  Boretlss  see  Principal  and 
Surety  [32  Cyc  41]. 

5.  U.  S. — Union  Guaranty,  etc., 
Co.  V.  Robinson,  79  Fed.  420,  24  CCA 
660. 

Ark.— State  v.  Wallis,  57  Ark.  74, 
20  SW  811. 

Kan. — Elliott  v.  Bellevue  Gaa...etc.. 
Co.,  83  Kan.  78.  80^  107  P  794  [quot 
Cyc]. 

Mo. — Donnell  Mfg.  Co.  v.  Repass, 
76  Mo.  A.  420;  Claflln  v.  Hoover,  20. 
Mo.  A.  314.  '    '  ^ 

N.  C. — Hinsaman  v.  Hlnsaman,  St  '• 
N".  C.  610. 

See  also  Infra  {  67. 

[a]  A  signature  on  the  back  of 
a  bond,  placed  there  for  the  purpose 
of  attesting  the  signature  of  another, 
cannot  be  considered'  as-  a  signature 
of  the  bond  by  the  person  so  attest- 
ing. North  St.  Louis  BIdg.,  etc.. 
Assoc.  V.  Obert,  169  Uo.  607,  69 -SW 
1044. 

[b]  Befereuce  to  dsserlpUon  In 

bond. — The  signature  of  an  obligor  , 
must  be  taken  with  reference  to  the  ' 
description    of    him    In    the  bond. 
Dickey  v.  Slieper,  IS  Haas.  244  (hold- 
ing that  where  one  of  the  obligors, 
in  a  bond  was  described  as  adminis- 
trator, but  no  such  word'  was  added 
to  his  signature,  it  was  nevertheliess . 
hlR  algnature  aa  administrator). 

8.  Penton  v.  Williams,  160  Ala. 
153,  43  S  211:  Com.  v.  Campbell.  46 
SW  89,  20  KyL  64.  See  generally 
Signatures  [36  Cyc  462]. 

7,    Ternr  v.  Johnson,  109  Ky.  B89, 
60  SW  300,  22  KyL  i210   (holding " 
that;  under- Ctv.  Code' Prac.  I  '782 , 
Subs    7.    provtdtTfg    that    the  word' 
"signature"  shall  Include  a  m%rk  by 
or  for  a  person  Tfho  jtan not,  writ    "*  ' 
atte8ted<br  a  witrtefl 
Digitized  by 
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a  printed  facsimile  of  the  maker's  antognpli 
adopted  by  him  for  that  purpose,*  or  of  a  fietitions 
or  asBomed  name.'  The  order  of  siipaatiires  as  to 
the  time  of  signing  the  instrument  is  immatmal, 
provided  the  bond  is  fully  executed  by  all  vho  pur- 
port to  be  parties,  before  its  delivery." 

Position  of  signature.  Unless  the  statute  requires 
a  signature  to  be  "subscribed"  to  an  instrument/^ 
it  mil  be  BufScient  if,  with  the  intention  to  oonsti- 
tute  a  signing,  it  is  inserted  in  the  bond  at  some 
other  place  than  at  the  foot  of  the  instrument,^ 
as,  for  instance,  on  the  back  thereof,"  or  in  the 
'  body  of  the  bond  between  the  penal  part  and  the 
condition,^*  or  in  the  place  intended  for  the  signa-. 
ture  of  a  witness.^'  The  fact  that  the  signatures  are' 
not  opposite  all  the  scrolls  for  seals  does  not 
impair  the  validity  of  the  bond nor  does  the  fact 
that  one  obligor  signs  on  the  right  side  and  the 
other  on  the  left  side  of  the  instrument  impair  the 
bond."  Where  the  parties  have  signed  the  bond 
properly  it  is  not  essoitial  to  its  validity  that  their 
names  also  appear  in  the  body  of  the  bond;^*  but 
a  signature  without  a  seal,  on  a  separate  slip  of 
paper  subsequently  attached  by  wafers  to  the  foot 
of  the  bond,  has  been  held  insufficient  to  bind  one 
whose  name  did  not  appear  elsewhere  in  the  bond.** 

By  agent.*"  While  a  person  will  not  be  bound 
by  the  signing  of  fats  name  to  a  bond  by  another 
having  no  authority  so  to  sign,"  yet  he  will  b^ 


bound  therein  where  his  ngnature  was  affixed 
another  aathorized  in  writing  by  him  so  to  aot,^ 
or  where  he  ratifies  the  aet  of  such  person  in  ngn- 
ing  his  name."  And  it  has  been'  decided  that  if 
a  bond  is  required  by  statute  to  be  executed  1^  a 
person,  "his  agent,  or  attorney,"  it  may  be  exe- 
cuted by  the  ajgent'or  attorney,  deseribii^  himself 
as  such,  in  hu  own  name,  and  be  in  form  his 
persona!  oblM;ation.'* 

[i  19]  d.  Seal"— <1)  Neeenltr.  As  a  general 
rule,  in  the  absence  of  statute  providing  otherwise, 
a  seal  is  of  the  essence  of  a  bond,  and  no  writii^ 
can  have  the  qualities  which  attach  to  a  bond  with- 
out the  seal  of  the  party  executing  it,"  and  in  the 
absence  of  a  seal  an  instrument  will  not  be  con- 
strued as  a  sealed  bond,  althou^  there  is  a  reeital 
in  the  body  thereof  that  the  obligon  and  parties 
have  set  their  hands  and  seals  tiiereto."  In  its 
ordinazy,  popular  signification,  however,  the  word 
"bond"  inclndes  instrummts  not  nnder  seal,  by 
whieh  the  maker  binds  himself  to  pay  money,  or  to 
do  some  specified  aet,  as  well  as  instruments  for 
like  purposes  under  seal}"  and  it  has  been  held 
that,  although  a  bond  is  not  sealed,  it  may  never- 
theless be  enforced,  it  being  declared  in  some  eases 
that  it  is  a  valid  obligation  at  common  law,  while 
in  others  it  is  declared  that  the  omission  of  the  seal 
is  a  mere  irregularity.*'  Again  in  some  states  it  is 
provided  by  statute  that  a  seal  is  not  essential  to 


his  name  as  surety  to  a  bond  re- 
aulred  by  the  code  of  practice,  by 
making  hin  mark  properly  attested, 
la  bound  thereby).  See  alao  statu- 
tory provisions. 

B.  Pennlnston  v.  Baehr,  48  Cai. 
&6S. 

9.  Dodd  V.  Butler,  7  Mo.  A.  588 
(holding  .that  where  one  airns  to  a 
bond  a  name  which  la  not  his  own 
he  will  be  bound  thereby,  by  the 
name  which  he  thus  assumes.  If 
neither  hie  conduct,  statements,  nor 
the  written  Instrument  discloses 
that  he  Is  acting  for  another). 

10.  Rundell  v.  Ia  Fleur,  6  Allen 
(Mass.)  4e0. 

11.  Wild  Cat  Branch  v.  Ball,  4S 
Ind.  218  (holding  that  where  a 
statute  requires  the  instrument  to 
be  subscribed  there  cannot  be  a  valid 
execution  of  a  bond  as  to  one  whose 
name  appears  In  the  body  of  the  In- 
strument only,  even  If  the  name 
was  written  there  by  himself). 

IS.  Blllott  V.  Bellevue  Oas,  etc., 
Co.,  82  Kan.  78,  107  P  794;  North 
St.  Louis  Bldg.,  etc.,  Aisoc.  v. 
Obert,  169  Mo.  607,  69  SW  1044; 
Donnell  Mfg.  Co.  v.  Repass,  7G  Mo. 
A.  420;  Kenck  v.  Parchen,  28  Mont 
619.  67  P  94,  74  AmSR  626. 

13.  Cunningham  v.  Hawkins,  1S8 
Mtrh.  817.  128  NW  228. 

14.  Foumier  v.  Cyr,  84  Me.  82; 
Reed  V.  Drake,  7  Wend.  (N.  T.)  845; 
Taylor  v.  State,  16  Tex.  A.  614; 
Argenbrlght  v.  Campbell,  8  Hen.  &  M. 
(13  Va.)  144. 

IB.  Richardson  v.  Boynton,  .12 
Allen  (Mass.)  188.  90  AmD  141. 

le.  Blery  v.  App,  8  Pa.  Gas.  Si. 
4  A  198. 

IT.  Steinlnjrer  v.  Hoch.  2ft  Pa. 
268.  80  AmD  Kl. 

18.  Scheid  V.  Lelbshults.  61  Ind. 
88;  Foumier  v.  Cyr,  64  Me.  82; 
Perkins  v.  Goodman.  21  Barb.  (N.  T.) 
218;  Ex.  p.  Fulton,  7  Cow.  (N.  T.) 
484,    See  also  supra  B12. 

19.  Gramllng  v.  Woodward.  21 
S.  C.  L.  821. 

go.  Attthorltr  to  sxsonte  aaatod 
Instmoisata  see  generally  Agency 
II  61-66. 

Bxeentloa  of  ssalsd  laatnunrats 

2^0°^         senerally  Agency  || 

ai.    Rhode  V.  Iiouthain,  8  Blaekf. 

(Ind.)  418. 
as.    Baaham    t.    Com.,    12  Bush 


(Ky.)  26;  Bichom  v.  New  Orleans, 
etc.,  Ught.  etc,  Co.,  114  La.  718,  88 
3  626.  8  AnnCaa  98. 

as.  Rhode  V.  Louthaln,  8  Blachf. 
(Ind.)  413;  Manhattan  L.  Ins.  Co.  v. 
Alexander,  89  Hun  449,  86  NTS  826 
[aff  168  NY  782  mem.  58  NB  11S7 
mem];  Winham  v;  Crutcher,  la  Lea 
(Tenn.)  610;  HUl  v.  Soalas.  7  Terr. 
(Tenn.J_409. 

24.  Walbrldge  v.  Spalding,  1 
Dougl.  (Mich.)  451. 

SB.  Seals  csasraUjr  see  Seals  [86 
Cye  1185]. 

SO.  U.  S.— U.  3.  V.  Linn,  15  Pet. 
290,  811,  10  L.  ed.  742;  Rondot  v. 
Rogers  Tp..  99  Fed.  202.  89  CCA  462; 
Harman  v.  Harman,  11  F.  Cas.  No. 
6,071,  Baldw.  129. 

Ala. — Skinner  v.  McCarty,  2  Port 
19. 

Ark. — Jeffrey  v.  ITnderwopd,  1  Ark. 

108. 

Conn. — Seymour  v.  Harvey.  8  Conn, 

Fla.— Williams  v.  State,  26  Fla. 
784,  6  S  831,  6  LRA  821.  • 

Gfa. — Lane  v.  Morris,  10  Oa.  162. 

111.— Chilton  V.  Peo..  66  111.  BOl. 

Ind.— Wild  Cat  Branch  v.  Ball,  46 
Ind.  218;  Demlng  v.  Bullitt.  1  Blackf. 

Iowa.— Cuddelback  'v.  Parks,  2 
Greene  148;  Lake  of  the  Woods  v. 
Shaw,  2  Greene  91. 

Me. — Carter's  App.,  Ill  Me.  186,  88 
A  476;  Boothbay  v.  Giles,  68  Me,  160. 

Md. — State  v.  Humblrd,  64  Md.  827. 

Mo.— State  v.  Bldrtdge,  65  Mo.  584; 
State  V.  Cniamberlln,  64  Mo.  838 ; 
State  V.  Thompson,  4ft  Mo.  188; 
State  V.  Clay  County,  46  Mo.  281: 
Bute  V.  Parke- Da  vis.  etc.,  Co.,  191 
Mo.  A.  219,  177  SW  1070;  Donnell 
Mfg.  Co.  V.  Repass.  76  Mo.  A.  420. 

N.  T.— Peo.  V.  Wiley,  I  HiU  194. 

N.  C— Dunlap  v.  Wlllatt,  162  N.  C 
817,  69  SB  222. 

ft. — Taylor  v.  Glaser,  2  Serg.  & 
R.  602. 

S.  C— Cantey  v.  Daren,  16  S.  C.  L. 
434;  Boyd  V.  Boyd.  11  S.  C.  L.  126; 
Rippon  V.  Townsend,  1  S.  C.  L.  446. 

Vt— Bamet  v,  Abbott,  63  VL  120. 
See  also  Ide  v.  Passumpsic,  etc.. 
Rivers  R.  Co.,  32  Vt.  297,  299  (where 
It  is  satd:  "Terms  of  this  kind  vary 
somewhat  In  their  import  with  ref- 
erence to  the  subject  matter.  Jail 
bond,  and  sherUTs  bond,  when  the 
statute  requires  them  to  be  executed 


under  seal,  would  naturally  enough 
imply  sealing  and  signing,  as  has 
been  held  In  regard  to  the  term 
'writing  obligatory'"). 

Wis. — ^West  v.  Bau  Claire.  89  Wis. 
31,  61  NW  818. 

Man. — Re  Emerson  Blectlon,  4 
Man.  287. 

Ont — Provincial  Ins.  Co.  v.  Wal- 
ton, le  U.  C.  C.  P.  62;  Lelth  v.  Free- 
land.  24  U.  C  Q.  B.  122. 

ST.  Ala.— Williams  v.  Young,  2 
Ala.  148. 

Conn. — Fish  v.  Brown,  17  Conn, 
841. 

Fla.— Wniiams  v.  State,  25  Fin.. 
784.  6  S  881,  6  LRA  821.  - 

111.— Chilton  V.  Peo.,  66  111.  501. 
^^Ind.— Demlng  v.  Bullitt.  1  Blackf. 

Me.— Boothbmr   v.   Giles,   18  Ha. 

160. 

Md.— State  V.  Hamblrd,  64  1S4.  227. 
Pa. — Taylor  v.  Glaser,  2  Serg.  A 

R.  602. 

Ont.— Prescott  Mut.  P.  Ins.  Co.  v. 
Palmer,  20  TJ.  C.  Q.  B.  441. 

See  generally  Seals  [36  Cyc  1173]. 

[a]  BstoppeL^ — A  party  who  signs 
an  instrument  reciting  its  execution 
with  the  seals  of  the  obligors  may 
be  estopped  from  denying  that  it  was 
sealed  by  him.  Metropolitan  L. 
Ins.  Co.  V.  Bender,  124  N.  Y.  47.  2« 
NE  346.  11  LRA  70S  [rev  41  Hun 
142]. 

as.  Lane  v.  Bhnbden,  72  Me,  254; 
Stone  v.  Bradbury,  14  He.  186,  192 
(holding  that  the  word  "t)ond"  does 
not  necessarily  imply  an  instrument 
under  seal,  and  where  the  court 
said:  "The  terms  bind,  l>ound,  bind- 
ing effect,  obligation,  are  used  often 
by  the  moat  respectable  Jurists  with- 
out meaning  to  have  Uiem  applied 
to  bond,  in  the  technical  language 
of  the  law"):  Ide  v.  Passumpsic,  etc., 
R.  Co.,  32  Vt.  297.  And  see  supra 
S  1- 

[al  The  term  has  a  great  ▼arlety 
of  slgnlfloatlona,  in  law  it  does  not 
necessarily  import  a  seal  as  the  word 
is  ordinarily  used.  Lane  v.  Bmbden, 
72  Me.  864;  Augusta  Bank  v.  Au- 
gusta. 49  Me.  507. 

89.  Cal. — Sacramento  County  v. 
Bird,  81  Cal.  66. 

Mo, — Saline  County  v.  Sapping- 
ton,  64  Mo.  72;  Schuster  v.  Weiss- 
man,  63  Mo.  862;  Donnell  Mfg.  Co. 
V.  Repass,  76  Mo.  A.  420. 


For  later  oaMs,  devalovKsatti  and  ohufM  In  the  law  see  cumulative  Annotations,  same  title.  pagsAnd  note  nutf  her. 
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give  ■  bond  the  fane  uid  ^eot  of  a  sealed 
iBstmment.** 

[(  20}  (8)  SniBciaic^  of  SMUng.  Whan  the 
name  of  an  obligor  is  followed  by  a  seiollf  the  words 
"witness  my  hand  and  seal"  eonteaned  in  the  bond 
snffideat^  show  that  sueh  scroll  was  iniiended  as 
his  seaL"  It  has  beoi  held  that  a  bond  will  be 
eonstmed  as  a  sealed  instnunent  where  there  is  a 
seroll  indosine  the  word  ''seid"  at  the  end  of  tiie 
signatare,  altibougb  there  is  no  in  testimonium 
clause  bnt  on  the  other  hand  it  has  been  held 
that  the  mere  attaeluuait  of  a  seal  or  a  seroli,  with 
Uie  word  ''seal"  inebsed,  to  a  signatnre  is  not 
snflkioiV  ^nd  that  there  mnst  be  some  recital  in 
the  bond  of  an  intentioa  to  make  it  a  sealed  instm- 
ment."  And  again  it  has  beoi  held  that  an  obli- 
gati(m  will  be  construed  as  a  bond  where  there  is 
a  seroll  after  the  signature,  althowh  the  instru- 
ment does  not  pmrport  ta  be  a  bond  on  its  face." 

One  seal  and  several  signatures.  It  is  not  in  all 
cases  essential  to  the  validity  of  a  bond  that  there 
be  a  separate  seal  to  eaeh  stgnature,  for  one  seal 
may  be  adopted  by  two  or  more  signers,  and  in 
those  eases  where  the  number  of  seals  is  less  than 
the  number  of  signers  the  existence  in  the  bond  of 
the  clause  "Sealed  with  our  seals,"  or  similar  lan- 
guage, will  raise  the  presumption  that  two  or  more 

N.  T.— Peo.  T.  Groat.  22  Han  Ui; 
Gould  V.  Venice,  29  Barb.  442:  St«K- 
man  v.  HoUlnsaworth.  14  NTS  466: 
Hyatt  V.  Duaenbury,  12  NTCivPrOL 
152:  Peo.  V.  Lowber,  7  AbbPr  158. 

Oh. — Bobe  V.  Mood  Bldg.  Assoc., 
8  Oh.  Dec  (Reprint)  164.  6  ClncLBul 
124. 

Tex. — Courand  v.  Collmer,  31  Ten. 
197;  Foster  t.  ChampHn,  29  Tex.  22 
(where  the  term  "bond"  te  hlstorlc- 
allr  discussed);  Cayce  t.  Curtis, 
Dal  I.  403. 

Vt- — Brandon  First  Nat.  Bank  v. 
Bri»8.  69  Vt,  12,  37  A  281,  60  AmSR 
922.  37  LRA  845;  Probate  CL  V,  May. 
52  Vt  182;  Ide  v.  PasaumpBlc,  etc.. 
Rivers  R.  Co..  32  Vt.  »7;  Rutland  v. 
FAlge.  24  Vt.  181. 

30,  V.  a. — Rondot  V.  Rogers  Tp., 
99  Fed.  202,  39  CCA  462. 

Ala. — ^Bancroft  v.  Btanton.  7  Ala. 
3E1. 

Conn. — Fish  T.  Brown,  17  Conn. 
341. 

Ind.— Wild  C:at  Branch  v.  Ball,  46 
Ind.  213. 

Ky. — Ha^dley  v.  Ranklna,  4  T.  B. 
Mon.  564;  Hushes     Parks.  4  Bibb  60. 

Mich.— McKinner  r.  Uuller.  19 
Mich.  142. 

N.  T.— Tully  V.  Lewit*,  60  Misc. 
360.  98  N7B  829  (holding  that,  under 
Statutory  Construction  Law  ru 
[1892]  c  677  I  1<),  a  seal  will  be 
preonmed  In  the  case  of  a  bond  re- 
anlred  by  statute). 

See  also  seneraUy  Seals  [36  Cyc 
1168]. 

ai.  Force  t.  Craig,  7  N.  J.  L.  273. 
Bnt  see  Vinh  v.  Brown,  17  Conn.  841 
<hoIdina  that,  notvithstapding  such 
a  redtu,  a  scroll  does  not  constitute 
a  seal). 

S8.  Cummins  t.  Woodruft,  K  Ark, 
116:  Bertrand  v.  Bjrrd,  4  Ark.  196; 
Jeffrey  ▼.  Underwood,  1  Ark.  108. 
See  generally  Seals  [35  C^c  1173 
t«it  and  note  281. 

8>.  Lytle  t.  Dothan  Bank,  121 
Ala.  21E,  28  S  6;  Lindsay  v.  State. 
15  Ala.  4S;  Waddel  v,  Olaasel,  11 
Ala.  668  (holding  that,  under  the  act 
of  1839  providing  that  all  cMmtracts 
in  writing  "which  import  on  their 
face  to  .t>e  under  seal"  shall  be 
deemed  sealed  instruments  without 
regard  to  scrolls  or  seals,  a  con- 
tract  could  not  be  construed  as  a 
sealed  instrument,  even  under  this 
statute,  where  it  was  subscribed 
with  no  previous  reference  to  seal- 
ing "In  testimony  of  which,  we  have 
hereunto  annexed  our  respective 
signatures  .  .  .  Isaac  W,  Waddel 
[U  S.]   And'w.   Olassel"}:  v. 


of  the  mgners  adopted  one  seaL"  Where,  however, 
no  such  reeital  exists,  and  the  bqnd  purports  to  be 
that  of  one  person  only,  no  inresnmption  of  such 
adoption  will  arise  as  to  subsequent  signers." 

[$21]  e.  Acknovlediment"  and  Attestation.  A 
person  who  signs,  seals,  and  delivers  a  bond  will 
not  be  heud  to  question  its  validity  on  the  ground 
that  it  was  not  acknowledged  by  him,  or  proved 
at  the  time  of  the  delivery,  unless  there  is  a 
statute  making  sueh  aeknowledgment  or  proof 
essential  to  the  validity  of  the  instrument."  But 
if  the  bond  was  not  subscribed  in  the  r^pilar  way, 
and  there  does  not  appear  to  have  been  any  inten- 
tion to  authenticate  it,  it  will  not  be  binding.* 
It  has  been  held  that'  the  bond  will  not  be  void 
where  a  person  who  was  neither  present  at  the  exe- 
cution of  the  bond  nor  duly  authorized  'to  attest 
the  same  was  procured  to  sign  it  as  an  attesting 
witness,  provided  it  was  not  done  with  a  &andulent 
purpose.* 

Anfeheittication  for  reocnrd."  A  bond  may,  in  the 
absoice  of  sny  law  to  the  eontrsry,  be  properly 
authenticated  for  record  at  a  time  subsequent  to 
the  execution  thereof.*" 

[$  22]  f.  Bevenue  Stamps.*'  Under  the  internal 
revenue  aets,**  bonds  are  in  certain  cases  subject 
to  a  revenue  tax  and  required  to  be  stamped.*'  But 


Adklns,  Minor  (Ala.)  187;  Glasscock 
V.  aiaascoek,  8  Ho.  677.  Sea  gen- 
erally Seals  [SB  Cye  1172  text  and 

note  271. 

84.  Harden  v.  Webster,  29  Ga. 
427.  See  also  Benolst  v.  Carondelet, 
8  Mo.  260  (holding  that  an  Instru- 
ment executed  on  behalf  of  a  cor- 
poration with  the  corporate  seal  at- 
tached must  be  declared  on  as  a 
bond,  although  such  Instrument 
itself  states  that  it  Is  a  note). 

86.  Ala. — Martin  v.  Dortch,  1 
Stew.  479. 

Ark. — McKlel  v.  Porter,  4  Ark.' 
634;  Uapes  v,  Newman,  2  Ark,  469. 

Del. — Warder,  etc,  Co.  v.  Stewart, 
16  Del.  276,  36  A  88. 

Fla. — Baars  v.  Gordon,  21  Fla.  25. 
111. — Trogdon   V.   Cleveland  Stone 
Co.,  63  111.  A.  206. 
Ind. — Flood  V.  Tandes,  I  Blackf. 

102. 

Me. — Cumberland  Bank  Bugbee, 

19  Me.  27. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Burke,  S3  Miss.  200. 

N.  H. — Northumberland  v.  Cob- 
lelgh,  69  N.  H.  260:  Pequawkett 
Bridge  v.  Ilathes,  7  N.  H.  230,  26 
AmD  737. 

Oh. — Cltlsens'  BIdg.  Assoc.  v.  Cum- 
mings,  45- Oh.  St.  661,  16  NK  841. 

Tenn. — Hollis  v.  Pond,  7  Humphr. 
221. 

But  see  Baltimore  Pearl  Hominy 
Co.  V,  Llnthlcum.  112  Md.  27,  76  A 
737.  136  AmSR  383,  20  AnnCas  1326 
and  note  (where  a  seal  opposite  the 
name  of  one  party  did  not  appear 
to  have  been  adopted  by  the  other 
party):  State  v.  Humblrd,  64  Md. 
327  (where  It  was  held  that  one  seal 
may  be  adopted  by  two  or  more 
signers,  but  that  the  Words  "sealed 
wrth  our  seals"  are  not  sufficient  to 
show  that  it  was  so  adopted). 

See  generally  Seals  [36  C^c  11731. 
[a1  In  a  bond  aXMUted  bj  has- 
bau  aad  wife,  where  the  seal  is  af- 
fixed opposite  the  signature  of  the 
husband  only.  It  will  be  presumed.  In 
the  absence  of  proof  to  the  con- 
trary, that  the  wife  adopted  it. 
Warder,  etc.,  Co.  v.  Stewart,  16  Del. 
275.  86  A  88. 

36.  Hess'  Est.,  160  Pa.  846,  24  A 
676. 

87.  AokaowledrmeBta  generallr 

see  Acknowledgments  1  C.  j.  p  739, 
38.    Washington  County  v,  Dunn, 
27  Gratt.  (68  Va,)  608. 

3».  State  V,  Wallls,  57  Ark,  64,  20 
SW  811. 

40.  Adams  v.  Frye,  t  Mete. 
(Mass.)  108.  See  also  Allen  v.  HarUn, 


4  N,  C.  42  (holding  that  the  bond  will 
be  treated  as  If  there  were  no  sub- 
scribing witness,  where  the  name  of 
a  person  who  was  not  present  at  the 
execution  was  signed  by  the  obligor 
as  a  witness):  Fouat  v.  Renno,  8  Pa. 
S78  (where  a  bond  Was  executed  by 
one  of  the  obligors  without  a  sub- 
scribing  witness,  and  afterward  the 
other  executed  it  in  the  presence  of 
two  witnesses  who  subscribed  their 
names  to  a  general  attestation,  and 
It  was  held  that  if  the  attestation 
was  purposely  made  general  to  Im- 

Eort  an  attestation  of  execution  by 
oth  of  the  obligors  It  avoided  the 
bond,  but  that  If^ the  witnesses  sub- 
scribed their  names  to  the  attesta- 
tion as  It  was  prepared  without 
being  practiced  on  by  the  obligee,  or 
ignorantly  or  innocently,  it  did  not 
vitiate  the  instrument). 

41.   Approval  and  record  of  ofllolal 
bonds  see  Officers  [29  Cyc  13871. 
njtag   atatntozT   bond   aoa  infra 

5  24. 

43.  Stramler  v.  <3oe,  16  Tex.  211 
(holding  that,  where  a  bond  was 
proved  for  record  more  than  ten 
years  after  execution  by  one  of  the 
subscribing  witnesses  who  had  made 
his  marlc,  testifying  that  to  the  best 
of  his  knowledge  and  belief  he  had 
signed  It  as  a  witness,  and  that  the 
obligor  ha4  acknowledged  his  sig- 
nature for  the  purposes  therein  ex- 
pressed, the  t)ond  was  sufflclentiy 
authenticated  for  record). 

43.  See  generally  Contracts  [9 
Cyc  3021;  Internal  Revenue  [22  Cyo 
16191. 

44.  Internal  Revenue  Act  of  Oct. 
22,  1914,  and  prior  acts. 

48.'  See  cases  infra  this  note. 

[aj  BvMoUner  of  staiaplwg;  lost 
bona* — The  affixing  to  a  paper  set- 
ting forth  the  loss  of  a  bond  of  a 
trustee  In  insolvency,  during  the 
trial,  with  the  consent  of  the  court, 
the  raqulalte  stamp,  the  cancelling 
of  the  same,  and  then  the  filing  of 
the  paper  in  place  of  the  bond,  con- 
stitute a  aubstantial  compliance  with 
the  acts  of  congrress,  and  give  the 
bond  validity  ab  Initio.  Dowler  v. 
CHishwa,  27  Md.  864. 

[b]  Where  a  stwap  law  la  re- 
pealed and  validity  given  to  all  con- 
tracts previously  made  on  unstamped 
paper,  such  repeal  has  a  retroactive 
effect,  and  where  such  an  act  la 
passed .  pending  an  appeal  from  a 
judgment  given  in  an  action  on  a 
bond  In  which  the  court  had  refused 
to  admit  the  bond  In  evidence  for 
want   of   a  stamn.  .the'  Judgment 
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such  acts  usually  exempt  certain  bonds  from  the 
stamp  tax,  such  as  bonds  given  in  legal  proceed- 
ings, and  bonds  given  to  a  state,  as  an  instrumen- 
tality employed  by  the  state  to  execute  and  to 
enforce  its  own  laws  enacted  in  the  exercise  of 
its  police  powers.*' 

[\  23]  g.  Partial  EzecutioiL  Although  a  joint 
and  several  bond  is  signed  by  a  part  only  of  the 
obligors,  it  will  be  vaUd  as  to  those  signing  it,*" 
unless  their  signatures  are  affixed  thereto  on  the 
express  condition  that  the  bond  shall  not  be  binding 
on  them  unless  it  is  also  signed  by  the  others," 
in  which  case  the  bond  will  not  bind  the  ones  so 
signing  if  delivered  before  such  signatures  are 
obtained,  provided  the  obligee  had  notice  of  such 
condition.  The  fact  that  those  who  have  not 
signed  it  are  named  as  obli^^ors  in  the  bond  is  held  to 
be  sufficient  notice;"^  and  it  has  been  held  that  if  a 
bond  is  drawn  up  containing  the  names  of  several 
persons  as  obligors  and  is  signed  by  a  part  only, 
the  presentation  of  the  bond  to  such  as  sign  amounts 
to  a  representation  that  it  wilf  be  signed  by  all  named 

should  be  reversed.    8tat«  v.  Nor- 
wood, 12  Md.  196. 

46.  Bowers  v.  Beck,  2  Nev. -139. 

[a]  Appul  iMOd. — A  bond  given 
on  appeal  from  the  Judgment  of  a 
Justice  of  the  peace  does  not  require 
a  revenue  stamp.  Topf  v.  King,  26 
Ind.  391:  Anderson  v.  Coble,  26  Ind. 
829;  Violet  v.  Heath,  26  Ind.  178. 

[b]  A  Iwttd  fflvm  to  T«l*a*«  prov- 
mriy  tftken  n&der  a  writ  of  attaon- 
m«iLt  is  a  bond  given  in  a  legal  pro- 
ceeding and  does  not  require  a 
stamp.    Bowers  v.  Beck,  2  Nev.  139. 

[c]  Bond  gtrwa.  bj  an  admlnla- 
tratOT,  •to.,  (1)  has  been  held  exempt 
as  a  bond  in  a  legal  proceeding. 
McNally  v.  Field.  119  Fed.  445.  (2) 
And  It  has  been  expressly  ruled  by 
the  treasury  department  that  "bonds 
given  by  executors,  administrators, 
guardians,  and  receivers  appointed 
by  the  courts  are  bonds  required  In 
legal  proceedings,  and  are  not  tax- 
able under  Schedule  A  of  the  war- 
revenue  act."  Treas.  Dec.  Z0T66 
(March  1,  1899). 

47.  AmbroBlnl  v.  U.  S.,  187  IT.  S. 
1,  23  set  1,  47  L.  ed.  49  <bond  by 
saloon  keeper  as  prerequisi  te  to 
license) ;  Warwick  v.  Bettman.  102 
Fed.  127  iaff  108  Fed.  46,  47  CCA 
165]  (bond  required  of  notary  as 
part  of  his  qualiflcatlons  for  omce); 
U.  S.  V.  Owens,  100  Fed.  70  (bond 
of  saloon  keeper  as  one  of  the  con- 
ditions of  the  granting  by  the  state 
of  a  license);  State  v.  Garton,  32 
Ind.  1,  2  AmR  316  (holding  that  the 
validity  of  a  sherttTs  omclal  bond, 
wan  not  affected  by  the  failure  to 
affix  a  United  States  revenue  stamp 
thereto):  State  v.  Mllbum.  9  Oill 
(Md.)  i06. 

48.  Cal. — ^Kurti  V.  Porouer,  94 
Cal.  91,  2ft  P  412;  Stlmson^III  Co. 
V.  ttlley,  5  Cal.  Unrep.  Gas.  218,  42 
P  1072. 

He. — ^Hasklns  v.  Lombard,  16  Me. 
140,  tt  Am£>  646. 

Mass. —  Herrlck  v.  OTobnBon,  11 
Mete.  28;  Adams  v.  Bean,  12  Mass. 
137,  7  AmD  44;  Cutler  v.  Wbitte- 
more,  10  Mass.  442. 

Mo. — State  V.  Bandusky,  46  Mo. 
877. 

Nebr. — Mullen  v.  Morris,  43  Nebr. 
696,  «2  NW  74. 

N.  H.— Davis  V.  Oiilett,  62  N.  H. 
126. 

N.  J.— Wood  T.  Ogden.  16  N.  J.  L. 
453. 

Oh. — State  v.  Bowman,  10  Oh.  445. 

Pa.— Whitaker  v.  Richards,  134  Pa. 
191,  19  A  601.  19  AmSR  684,  7  LRA 
749. 

Wash. — ^Toung  v.  Union  Sav.  Bank, 
etc.,  Co.,  23  Wash.  360,  63  P  247. 
[a]    The  fact  that  tlie  tt|unes  of 


persons   appear  In  the   hodj   of  a 
not  signed  by  those  persons 


Bond 


does  not  Invalidate  the  bond  so  as  to 
prevent  a  recovery  against  those  who 
do  sign.  Young  v.  Union  Sav.  Bank, 
etc..  Co.,  23  Wash.  360.  63  P  247. 
Partial  Invalidity  see  infra  R  48. 
40.  Los  Angeles  v.  Melius,  59 
Cal.  444;  Sacramento  v.  Dunlap,  14 
Cal.  421;  Hasklns  v.  Lombard,  16  Me. 
140,  33  AmD  646;  State  v.  Sandusky, 
46  Mo.  877;  Falea  v.  TUley,  2  Mo.  A. 
845. 

W.  U.  S.— -Butler  v.  U.  S.,  21 
Wall.  272,  22  L.  ed.  614;  Pawling  v. 
U.  S..  4  Cranch  219.  2  L.  ed.  601; 
American  Button-Hole,  etc.,  Co.  v. 
Murray,  1  F.  Cas.  No.  292. 

Ark. — State  v,  Wallts.  67  Ark.  64, 

20  SW  811;  State  v.  Churchill,  48 
Ark.  426,  3  SW  SS2,  880. 

Colo. — Byers  v.  Gilmore,  10  Colo. 
A.  79.  50  P  370. 

Ind. — Spencer  v.  McLiean,  20  Ind. 
A.  626.  50  NE  769.  67  AmSR  271. 

Ky. — Smith  v.  Spragins,  109  Ky. 
535,  59  SW  856,  22  KyL  1085,  96 
AmSR  391. 

Nebr. — Hart  v.  Mead  Invest.  Co., 
68  Nebr.  168.  78  NW  468. 

N.  C. — State  v.  Lewis,  7S  N.  C. 
138.  21  AmR  461. 

Pa. — Whitaker  v.  Richards,  134  Pa. 
191,  19  A  601,  19  AmSR  684,  7  LRA 
749;  Sharp  v.  U.  S..  4  Watts  21,  28 
AmD  676  and  note. 

Vt.— Fletcher  v.  Austin,  U  Vt  447, 
34  AmD  698. 

51.  Ark.— State  v.  WalliB.  67  Ark. 
64.  20  SW  811. 

Ind. — Allen  v.  Marney,  65  2nd. 
398,  32  AmR  73. 

N.  C— State  v.  Lewis,  78  N.  C.  138, 

21  AmR  461. 
Pa.~Sharp  v.  U.  S.,  4  Watts  21, 

28  AmD  676  and  note. 

"Va. — Ward  v.  Chum,  18  Gratt. 
(59  Va.)  801,  98  AmD  749  [quot 
Newlin  v.  BeardT  6  W.  Va.  110,  122]. 

See  generally  Principal  and  Surety 
[82  C:yc  49]. 

58.  Pepper  v.  State,  22  Ind.  899, 
86  AmD  480;  Cincinnati  v.  Scott.  1 
Oh.  Dec.  (Reprint)  219,  4  WestLJ 
628. 

63.  Garvey  v.  Marks,  134  Mo.  1. 
84  SW  1108,  88  SW  79:  Richardson 
V.  Rogers,  50  HowPr  (N.  T.)  403. 

B4.  Eyssallenne  v.  Citizens'  Bank. 
3  La.  Ann.  663.  See  generally  Alter- 
ation of  Instruments  §B  126-136,  144. 

Xlghta  of  assise*  as  to  fllUng 
blanks  see  Infra  S  92. 

66.    Delivery  of  bond; 
As  collateral   see   Pledges    [31  Cyc 
779]. 

In  escrow  see  Escrows  [16  Cyc  560]. 
Fresmnpttons  and  burden  of  proof 

see  infra  g  2S1. 

66.  Ala. — Forst  v.  Leonard,  116 
Ala.  82.  22  S  481;  Bibb  v.  Reid.  8 
Ala.  88. 

Ark. — Hy^er  v.  Dickinson,  82  Ark. 


therein,  and  in  the  absence  of  proof  of  knowledge 
and  assent  by  those  who  sign  they  will  not  be 
bound.^*  Where,  however,  a  bond  complete  on  its 
face  is  delivered  by  the  obligors  to  the  obl^e,  the 
fact  that  it  is  s^ed  by  the  obligors  on  the  faith 
of  a  promise  to  secure  the  signature  of  an  additional 
coobligor  whose  name  does  not  appear  therein  does 
not  affect  the  liability  of  the  obligors  who  sign." 

Ezecation  in  blank.  Where  one  executes  and 
delivers  a  bond,  his  liability  will  not  be  affected  by 
the  fact  that  there  are  blanks  in  the  bond,  pro- 
vided he  execntes  it  with  knowledge  thereof  and 
there  is  no  fraud  in  filling  up  such  blanks." 

[^24]  3.  Delivery  amd  Acceptance— a.  Delivery^ 
— (1)  Necessity — (a)  In  General  As  a  general  rule, 
a  bond  is  not  perfected  until  delivery  thereof,  and 
therefore  delivery  is  essential  to  'its  validity,  and 
it  takes  effect  from  that  date.^  But  in  case  of  a 
statutory  bond  the  approving  and  filing  take  the 
place  of  delivery.^' 

\i  26]  (b)  Of  Bond  Ezecnted  by  Fart  Only  of 
Obligors.  Although  a  Ixmd  may  be  executed  1^  a 

JefFery  v.  Underwood. 


776;  JefFery  v.  Underwood.  1  Ark. 
108. 

Cal. — People  v.  Kneeland,  SI  Cal. 
288 

Colo. — Irwltt  T.  Crook.  IT  Colo.  16, 
28  P  S49. 

Del. — Doe  t.  Beeson,  T  Del.  246. 

Ind.— Wild  Cat  Branch  V.  Ball,  46 
Ind.  213. 

Kan. — Midland  Sav.,  etc.,  Co.  v. 
Solomon.  71  Kan.  186.  79  P  1077. 

Ky. — Carswell  v.  Renich.  7  J.  J. 
Marsh.  281;  Shaw  v.  Abrahams,  1 
KyL  314.  10  Ky.  Op.  726. 

Me. — Pournler  v.  Cyr,  64  Me.  82. 

Md. — Carey  v.  Dennis.  IS  Md.  1. 

Mich.— Hall  v.  Parker,  S7  Mich. 
590.  26  AmR  640. 

Mo. — Allen  v.  De  Qroodt,  106  Mo. 
442,  16  SW  494,  1049;  Sneathen  v. 
Sneathen,  104  Mo.  201.  16  SW  497, 
24  AmSR  826;  Williams  v.  Williams, 
67  Mo.  661;  Huey  v.  Huey,  65  Mo. 
689:  McPherson  v.  Meek.  80  Mo.  345. 

N.  J. — ^Tearance  v.  Blake,  44  A 
858. 

N.  Y. — Zimmermann  v.  Tlmmer- 
mann,  193  N.  Y.  486.  86  NE  540  [rev 
120  App.  Dlv.  218,  106  NTS  4431; 
Thayer  v.  Erie  County  Sav.  Bank, 
160  App.  Div.  800,  146  NTS  808  [rev 
81  Misc.  493,  143  NYS  77,  and  aff  217 
N.  Y.  601,  112  NB  446];  Jackson  v. 
Leek.  12  Wend.  106;  Jackson  v. 
Phipps.  12  Johns.  418. 

NT  C— Parker  v.  Latham,  44  N.  C. 
1S8 

Pa. — Com.  V.  Kendlg,  2  Pa.  448; 
Taylor  v.  Glaser.  2  Serg.  &  R.  502. 

S.  C— Boyd  V.  Boyd.  11  S.  C.  L. 
126. 

Tenn. — Gilbert  v.  Anthony,  1  Yerg. 
69.  24  AmD  439. 

Tex. — Marble  Falls  Ferry  Co.  v. 
Spitler,  7  Tex.  Civ.  A.   82,  25  SW 

986. 

W.  Va.— Van  Winkle  V.  Blackford, 
28  W.  Va.  670. 

Wis. — West  v.  Eau  Claire.  89  Wis. 
31,  61  NW  313:  Kenosha  City  Bank 
V.  McClellan.  2i  Wis.  112. 

[a]  A  bond  bsooniM  a  valid  obU- 
gtMon  and  mamt  be  regarded  *m  haT- 
uf  bssa  iMHSd  wiMB  it  Is  aotoallj 
dauTwed  for  a  valuable  considera- 
tion. Zimmermann  v.  Timmermann, 
193  N.  Y.  486,  86  NB  640  [rev  120 
App.  Div.  218,  105  NYS  44S]. 

[b]  Attaobmant  aad  •xeentlon.'— 
Bonds  which  have  never  been  issued, 
although  prepared  and  made  com- 
plete in  form,  are  not  the  subject  of 
attachment  or  of  sale  on  execution, 
for  until  delivery  they  have  no 
validity  and  are  not  In  any  sense 
property;  it  Is  otherwise,  however, 
as  to  bonds  delivered. '  Sickles  v. 
Richardson,  23  Hun  (N.  Y.)  669. 

67.  State  v.  Oaver.  116  Ud.  266, 
80  A  891;  Harris  v.  Regester,  70  Md. 
109,  16  A  886. 


For  latw  OMU.  develoyBUBte  and  oluuvM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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part  only  of  the  obligoTB,  ^et  if  delivered  by  such 
of  them  as  execute  it^  it  will  be  binding  on  them.^ 
26]  (2)  Mode  and  Sni&ciency—U)  In  Oen- 
eraL  Except  where  there  is  a  statutory  provision 
or  order  of  court  designating  the  mode  of  delivery,'' 
there  is  no  precise  or  set  form  in  which  the  delivery 
must  be  made;  it  is  sufQcient  if  it  ia  made  by  any 
acts  or  words  which  show  an  intention  on  the  part 
of  the  obligor  to  perfect  the  iuBtrument  and  to 
make  it  at  once  the  property  of  the  obligee;"  and 
this  may  be  accomplished,  ^though  the  bond  does 
□ot  come  into  the  actual  possession  of  the  obligee.*^ 
The  strict  rules  relating  to  delivery  of  deeds  do  not 
apply  to  bonds.*" 

To  vhom  delivered.  The  delivery  need  not  be 
to  the  obligee,  but  may  be  to  a  third  person  author- 

Se.   Ovden  v.  Wood,  16  X.  J.  L. 

453;  Grim  V.  Jackson  Tp..  61  Pa.  219: 
Keyser  v.  Keen.  17  Pa.  827;  Wright 
V.  Jones.  G6  Tex.  CIt.  A.  616,  620, 
120  SW  1139  [clt  Cyc].  See  also 
supra  I  S3. 

69.  Whereatt  v.  ElUa,  103  Wis. 
S4S,  79  NW  416.  74  AmSR  865  <hold- 
Ine  that  a  bond,  not  required  by  any 
statute  directing  tha  manner  of  Its 
service,  given  to  stay  proceedings. 
Is  sufflclently  served  if  the  directions 
of  the  court  in  that  regard  are  fol- 
lowed). 

60.  U.  S.— St.  Louis  Brewing 
Assoc  V.  Hay«a,  97  Ped.  8Bt,  88  CCA 

449. 

Conn. — ^Ward's  App.,  85  Conn.  161. 
Ind.— BuTkhoIAM'  ▼>  Casad.  47  Ind. 

418. 

La. — Morgan  v.  Richmond,  26  La. 
Ann.  838. 

Md.— Duer  V.  James.  42  Md.  492; 
Stewart  v.  Reddltt,  S  Md.  67;  Ryer 
T.  McClanahan,  «  Gill  A  3.  250. 

Mass. — Johnson  v.  Gerald,  1 69 
Mass.  SOO.  48  NG  764;  Bird  v.  Wash- 
bum,  ID  Pick.  228. 

Mo. — ^Abbe  v.  Justus.  60  Mo.  A.  300. 

Nev, — Alcalda  v.  Morales.  8  Nev. 
132. 

N.  J.— Fisher  v.  State  Nat  Bank, 
48  N.  J.  U  390,  4  A  444,  &7  AmR 
S61  (no  delivery). 

N.  Y.— Plaher  v.  Hall.  41  N.  T. 
416:  Ehrllch  V.  SkUmberg,  66  MIsc 
5.  7,  119  NTS  387  [qUOt  CycJ; 
Jackiion  V.  Phlppa.  12  Johns.  418; 
Goodrich  T.  Walker,  1  Johns.  Cas. 
250. 

N.  a— PhlllipB  V.  Houston,  60  N.  C 
302. 

S.  C— Fogg  V.  Mlddleton,  11  S.  C. 

Tenn. — HcNutt  v.  MoMahan,  1 
Head  98;  Hansard  v.  State  Bank,  6 
Hotnphr.  52. 

[aj  SapositlBff  a  ItonA  la  a  tmak 
■aed  ta  eomaum  by  the  obligor  and 
the  obligee,  who  were  sisters,  where 
done  In  the  belief  that  It  was  a  suffi- 
cient delivery,  has  been  declared  suf- 
Rcfent.    Ward's  App..  36  Conn.  161. 

[b)  Intant  to  deUTeT.^If  the  in- 
strument passes  Into  the  hands  of 
the  obligee,  without  Intention  on  the 
part  of  the  obligor  that  it  shall  be- 
come operative  and  be  used  for  the 
purpose  Intended,  there  is  no  de- 
livery.   Steel  V.  Miller,  40  Iowa  402. 

[cj  The  eseoutloa  of  an  nnder- 
taUag  for  a  stay  of  exeontioii,  on  the 
dookat  of  a  Justice,  without  a  further 
delivery  being  contemplated  by  the 
parties  to  render  it  effectual  between 
them,  is  a  complete  delivery.-  Duck- 
wall  V.  Rogers.  IB  Oh.  St.  544. 

61.  Polly  V.  Vantuyl.  9  N.  J.  L. 
163. 

[a]  If  th*  obligor  holds  out  the 
boad  In  Us  band  after  It  has  been 
signed  and  sealed,  and  says  to  the 
oblij^ee,   "Here  is  ^our  bond,  what 


ized  to  receive  it,  oi^  even  to  a  stranger  for  the  use 
and  benefit  of  the  obligee;"  and  this  is  true,  al>- 
though  delivery  is  not,  and  is  not  intended  to  be, 
made  to  the  obligee  imtil  the  death  of  the  obligor.** 
But  the  delivery  to  a  stranger,  to  become  a  deliv- 
ery to  the  obligee,  must  be  a  delivery  for  the  use 
or  benefit  of  the  latter,  and  be  accepted  by  him;'° 
and  it  has  been  held  that  if  the  obligee  never 
receives  the  bond  it  is  not  binding.*"  Although  the 
legal  title  to  a  bond  may  be  in  one  person,  d^very 
to  the  one  holding. the  equitable  interest  will  be 
sufficient." 

By  whom.  A  bond  must  be  delivered  by  the  x)arty 
whose  bond  it  is,  or  by  his  agent  or  attorney.* 
Where  a  bond  is  signed  and  sealed  but  not  delivered 
to  the  obligee,  and  it  is  afterward  put  into  his 


Shan  1  do  with  it?"  this  wifl  be  a 
sufficient  delivery,  although  the  bond 
never  comes,  to  the  actual  possession 
of  the  obligee.  Folly  v.  vantuyl.  9 
N.  J,  L.  163,  169  (where  the  court 
said:  "In  the  case  before  us,  the 
obligor,  after  having  signed  and 
[»  C.  J.-II 


sealed  the  bond,  holding  It  up  In  hla 
hand,  addressed  the  obligee,  "Here 
Is  your  bond.'  Words  evincing  and 
acknowledging  a  delivery  as  strongly 
as  any  which  could  be  selected.  As 
if  he  had  said  This  Instrument  is 
now  complete.  It  has  become  a 
bond.  It  18  now  your  property. 
"What  shall  I  do  with  it?"  It  is  now 
absolute.  It  la  under  your  control. 
I  have  no  longer  any  authority  over 
it.  Direct  where  it  shall  be  placed, 
and  by  whom  preserved,  for  your 
benefit.*  The  obligee  said  some- 
thing, not  recollected  nor  proved,  and 
the  defendant  added,  '1  will  take  care 
of  it  for  you.'  I  will  take  care  of  it, 
not  until  some  stipulation  or  condi- 
tion Is  performed,  not  until  certain 
circumstances  occur  which  may  In- 
duce me  to  give  it  legal  efficacy; 
but  'for  you.'  absolutely,  uncon- 
ditionally, as  your  property,  In  the 
character  of  your  agent  and  fidu- 
ciary. It  may  be  said,  that  In  the 
cases  which  I  have  cited,  the  deed, 
In  some  mode  more  or  less  direct, 
came  Into  the  hands  of  the  person 
to  whom  It  was  made,  and  was  pro- 
duced by  him.  I  do  not  apprehend 
that  any  substantial  difference  in 
principle  results  from  this  consider- 
ation. In  the  cases  where  the  deed 
was  left  on  the  table  or  cast  on  the 
table,  there  was  no  actual  delivery 
to  thejgrantee.  or  to  any  person  for 
him.  The  essence  of  the  whole  con- 
sisted In  the  Intent  of  the  grantor  or 
obligor  to  perfect  the  Instrument,  and 
to  make  It  at  once  the  absolute  prop- 
erty of  the  grantee  or  obligee,  and 
the  acts  and  declarations  are.  In 
truth,  the  evidence  of  such  intent"); 
Blackwell  v.  lAtie,  20  N.  C.  246,  32 
AmD  676:  Coke  Litt  S6a:  ShepaKd 
Touchstone  68. 

02.*  Haywood  v.  Townsend.  4  App. 
DIv.  246,  88  NTS  517. 

SeUretT  of  deeds  see  generally 
Deeds  113  Cyc  B60  et  seq]. 

63.  Duer  v.  James,  42  Md.  492: 
Carey  v.  Dennis,  13  Md.  1;  Alcalda 
V.  Morales,  8  Nev.  132;  Phillips  v. 
Houston,  60  N.  C.  302;  Newbern  Bank 
V.  Pugh,  8  N.  C.  198;  Cooper  v.  Jack- 
son, 4  Wis.  637. 

[a]  Bellvery  to  attoraej. — ^Where 
one  of  the  obligors  in  a  bond  de- 
livers It  to  an  attorney  of  a  party 
In  Interest,  and  he  holds  the  same 
for  some  months,  and  thereafter  de- 
livers it  to  the  obligee,  it  la  a  suffi- 
cient delivery.  Wylle  v.  Commercial, 
etc..  Bank,  68  S.  C.  406,  41  SB  504. 

[b]  Delivery  to  third  person  at 
reonest  of  obligee. — A-  bond  executed 
and  left  by  the  obligor  with  a  third 
person,  by  the  request  and  direction 
of  the  obligee.  Is  a  sufficient  de- 
livery. Pewell  v.  Kesser.  30  Ind. 
195;  Hatch  v.  Bates.  64  Me.  136; 
Cooper  v.  Jackson,  4  Wis.  537. 

[c]  DsUvery  to  olerk  of  oonrt. — 
(1)  The  delivery  of  a  refunding 
bond  to  a  clerk  of  court  In  the  street 
has  been  held  to  be  a  good  delivery, 
where  it  was  not  necessary  to  its 
validity  that  It  should  be  delivered 
in  his  office  or  that  all  the  signers 
should  be  present  at  its  delivery  or 


acknowledge  it  before  him  at  any 
time.  Hansard  v.  State  Bank,  6 
Humphr.  (Tenn.)  63.  (2)  Where  an 
order  Is  made  which  requires  one 
party  to  execute  a  bond  to  another  It 
Is  a  sufficient  compliance  therewith 
If,  when  the  bond  Is  duly  made,  It  Is 
filed  with  the  clerk  of  the  court  by 
which  such  order  was  Issued.  Rice  v. 
Whltlock,  16  AbbPr  (N.  Y.)  419.  (3) 
But  delivery  to  the  clerk  of  court  of 
a  bond  which  Is  Invalid  as  a  statu- 
tory bond  is  not  a  delivery  to  the 
obligee,  so  as  to  make  It  valid  as  a 
voluntary  bond.  Harris  v.  Regester. 
70  Md.  109,  16  A  886.  (4)  The  in- 
dorsement, "securities  justified  be- 
fore me,"  by  the  clerk  on  a  Judicial 
bond  is  held  to  be  evidence  that  the 
sureties  were  present  and  delivered 
the  bond.  Turnbull  v.  Mann,  99  Va. 
41.  37  SB  288. 

e*.  Hockett  v.  Jones,  70  Ind.  827, 
232  (where  the  court  said:  "The  fact 
that  the  Instrument  was  not  to  be 
delivered  by  David  to  Hockett.  until 
after  the  death  of  Coffin,  does  not 
Impair  the  otherwise  legal  effect  of 
the  delivery  by  Coffin  to  David  for 
the  purpose  indicated.  The  death  of 
Coffin  was  an  event  that  must.  In 
the  course  of  nature,  happen ;  and 
the  designation  of  that  event  merely 
determined  the  time  when  the  de- 
livery was  to  be  made  to  Hockett"): 
Frank  v.  Frank,  100  Va.  627,  42  SE 
666.  Compare  Carey  v.  Dennis,  18 
Md.  1  (holding  that  bonds  placed  in 
the  hands  of  a  third  party  as  the 
agent  of  the  obligor,  and  not  intended 
to  be  delivered,  and  not  In  fact  de- 
livered, to  the  obligees  until  after 
the  death  of  the  obligor,  are  not 
debts  but  In  the  nature  of  testamen- 
tary papers;  In  such  a  case  the  party 
in  whose  hands  the  bonds  are  pktced 
Is  the  mere  agent  of  the  obligor,  and 
such  agency  is  revoked  by  his  death 
and  cannot  afterward  be  executed, 
and  the  subseauent  delivery  of  the 
bonds  to  ttie  obligees  is  a  void  act 
which  vests  no  right  in  them  as 
creditors  of  the  obligor). 

65.  Morrison  v.  Kelly.  22  III.  S09, 
74  AmD  169;  Hockett  v.  Jones,  70 
Ind.  227;  Wichard  v.  Jordan,  51  N. 
C.  64;  Iredell  v.  Barbee.  31  N.  C.  260. 

[a]  A  ratlfloatloa  by  the  obligee 
of  such  delivery  will  be  presumed 
In  the  absence  of  proof  to  the  con- 
trary. Iredell  v.  Barbee,  31  N.  C. 
260. 

[b1  The  dellverr  of  a  bond  to  a 
olsrk  of  the  obligor  without  any  evi- 
dence of  instructions  or  declarations 
showing  an  Intention  to  deliver  it  to 
the  obligee  Is  insufficient.  Chase  v. 
Breed,  S  Gray  (Mass.)  440. 

66.  State  V.  Oden,  2  Harr.  A  J. 
(Md.)  108  note. 

87.  Sykes  v.  Lewis,  17- Ala.  261. 
See  also  Fogg  v.  Middleton.  11  8.  C. 
Gq.  591  (where  delivery  to  the  trus- 
tee of  a  bond  executed  to  him  for  the 
benefit  of  another  was  held  suffi- 
cient). 

68.  Bibb  V.  Reld,  3- Ala.  88;  State 
v.  Gaver,  116  Md.  260,  80  A  891; 
Harris  v.  Regester,  70  Md.  109,  16  A 
l8<. 
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possession  by  a  person  who  has  no  authority  to 
deliver  it,  the  obligee  cannot  maintain  an  action  on 
the  instrument  j*^  if  the  possession  is  secured  wrong- 
fully, accidentally,  or  inadvertently,  the  instrument 
will  be  held  never  to  have  taken  effeetj" 
.  A  ledelivery  of  a  bond  previously  impeachable 
and  invalid  must  be  an  act  equal  to  the  making 
of  a  new  bond;  a  declaration  or  an  act  acknowl- 
edging and  redelivering  the  writing  with  the  intent 
thereby  to  make  it  one's  deed." 

27]  (b)  Oonditioiial  DeliToiy.  Where  a  bond 
is  signed,  sealed,  and  delivered  to  the  obligee  or 
his  agent  on  a  condition,  it  is  not  the  bond  of  the 
party  signing  it  until  the  condition  is  complied 
with,^^  provided  the  obl^e  or  his  agent  has  notice 
of  the  condition  at  the  tim^  of  the  delivery/'  It 
has  been  held  that,  unless  the  condition  appears  on 
the  face  of  the  instrument  itself,'*  the  delivery, 
if  conditional,  cannot  be  made  to  the  obligee  with- 
out waiving  the  benefit  of  the  condition and  hence 
where  a  bond,  perfect  on  its  face,  is  delivered  by  the 
sole  obligor,  or  by  all  of  the  obligors,  to  the 
obligee,  the  delivery  is  absolute,  and  the  condition 
void."  But  where  a  bond,  perfect  on  its  face,  is 
delivered  conditionally  to  a  third  person  who  de- 
livers it  to  the  obligee,  with  or  without  notice  of 
the  condition,  the  delivery  is  ultra  vires*  and  the 
obligor  is  not  bound;  and  in  such  a  ease  the  ques- 
tion of  the  good  or  bad  faith  of  the  obligee  is 
immaterial/'  But  in  case  of  a  delivery  by  a  co- 
obligor  to  the  obligee,  the  validity  of  a  condition  an- 

09.  BlRber  v.  Oans,  24  App.  (D. 
C)  617;  Pay  v,  Richardson,  7  Pick, 
(Mobs.)  91;  Blair  v.  Security  Bank, 
lOa  Va.  762.  60  SB  262. 

70.  Bleber  t.  Gans.  t*  App.  (D. 
C.)  617. 

n.    MrNutt  V.  McMahan,  1  Head 
(Tenn.)  98. 

78.  Bleber  v.  Oana,  24  Apo.  (D. 
C.)  617;  NewUn  v.  Beard,  9  W.  Va. 
110;  Stnart  v.  Uvwar.  4  W.  Va.  46. 

[al  Annt  to  ooaUtl(m^"If  the 
delivery  la  upon  a  condition  made 
known  to  the  obligee,  hie  assent  to 
It  will  be  presumed  from  the  ac- 
ceptance of  the  Instrument,  and  he 
wfll  not  be  allowed  to  repudiate  the 
oondltton  thus  assented  to,  and  to 
treat  the  delivery  as  absolutf*  and 
unconditional."  ward  v.  Churn,  18 
Oratt.    (59  Va.)   801,   81S,   S8  AmD 


nexed  by  one  or  more  of  the  obligors  on  delivery  to 
the  codbligor  depends  on  whether  the  obligee  has  or 
has  not  had  notice  of  the  condition.  If  he  has  had 
notice,  express  or  implied,  the  condition  is  valid;" 
otherwise  it  is  void.'"  The  above  observations  are 
applicable  where  the  bond  is  perfect  on  its  face. 
If  imperfect,  parol  evidence  is  admissible  to  show 
the  conditions,  no  matter  by  whom  delivered,  the 
instrument  itself  affecting  the  obligee  with  notice 
of  its  incompleteness ;"°  and  in  this  connection  it 
has  been  held  that,  where  a  bond  is  deliva*ed  to  a 
codbligor  on  condition  that  signatores  of  other 
parties  be  attached  thereto,  the  fact  that  the  names 
of  such  others  are  expressed  in  the  body  of  the  bond 
is  sufficient  notice  of  the  fact  of  such  condition  to 
the  obligee;"^  but  the  fact  that  there  are  other 
scrolls  to  the  bond  to  which  no  names  are  signed 
is  not  sufSeient  to  put  the  obligee  on  notice  as  to 
the  authority  of  the  obligor  to  deliver  the  bond.*' 
A  bond  executed  by  several  persons  as  obligors,  on 
certain  terms  and  conditions,  and  subsequently  de- 
livered by  part  of  the  obligors,  without  the  knowl- 
edge or  consent  of  the  others,  on  terms  and  condi- 
tions different  from  those  originally  stipulated,  ia 
not  obligatory  on  the  latter." 

[$  28]  b.  Acceptance— (1)  Kecessitr.  Every 
bond,  in  order  that  it  may  be  a  binding  obligation, 
must  not  only  be  executed  and  delivered  by  the 
obligor,  but  must  also  be  accepted  by  the  obligee.^ 
If,  for  any  reason,  an  obligee  in  a  bond  refuses  to 
accept  it,  the  bond  does  not  become  operative,  and 


749  [qnot  Newlin  beard,  6  W.  Va. 
110.  12S]. 

VS.  BellonI  v.  Freeborn,  tt  N.  T. 
8R«;  NewUn  V.  Beard.  6  W.  Va,  110, 
122  (where  the  court  said:  "^nowl- 
edire  of  the  conditions  Imposed  muat 
be  brought  home  to  the  obligee,  and 
that  may  be  done  either  by  the  face 
of  the  Instrument  Itself,  or  by  direct 
communication  to  the  obligee  or  his 
agent  previously  const'tuted  for  the 
purT>ose  of  obtaining  the  signatures, 
of  the  Intention  of  the  parties  at  the 
time  of  delivery"). 

74.  Bleber  v.  Oans,  -24  App.  (D. 
C.)  617. 

76.  Moss  V.  Riddle,  6  Cranch  (U. 
S.)  3S1.  3  L.  ed.  123'  Bleber  v.  Qans, 
24  App.  (D,  C.)  517;  MadlBon,  etc.. 
Plank-Road  Co.  v.  Stevens.  10  Ind. 
1  (holding  that  the  delivery  of  a 
bond  to  the  payee  or  his  agent  Is 
absolute  at  law,  and  that  Its  effect 
cannot  be  controlled  by  parol).  See 
generally  Escrows  [16  Cyc  672]. 

76.  Blalr  v.  Security  Bank.  103 
Va.  762,  60  SE  262.  See  generally 
Escrows '[16  Cyc  672], 

77.  Weed  Sewing  Mach.  Co.  v, 
Jeudevlne,  39  Mich.  690  (holding 
that,  where  a  bond  was  sent  for  ap- 
proval to  the  obligee's  agent  who 
was  not  to  deliver  it  to  the  obligee, 
except  on  certain  conditions,  and  he 
did  deliver  It  without  fulfilling  them, 
there  was  no  legal  delivery  and  the 
bond  was  therefore  void  as  an  obli- 


gation); Blalr  v.  Security  Bank,  108 
Va.  762,  50  SB  262;  Nash  v.  Pugate. 
24  Oratt.  (66  Va.)  202,  18  AmR  640; 
Ward  v.  CSium,  18  <3ratL  (69  Va.) 
801,  98  AmD  T49.  See  generaliy  Es- 
crows [16  Cyc  6791. 

"If  .  .  .  the  Instrument  is  de- 
livered to  a  third  person,  not  a 
party  to  it.  to  take  effect  as  a  bond 
upon  the  happening  of  some  event, 
or  the  performance  of  some  condi- 
tion, and  that  person  'delivers  it  to 
the  obligee  before  the  event  happens 
or  the  condition  Is  performed  on 
which  he  was  to  deliver  it.  It  will 
not  take  effect.  And  it  matters  not 
that  the  obligee  bad  no  knowledge 
of  the  condition  which  the  party 
attached  to  the  delivery  of  the  es- 
crow. The  condition  is  valid,  whether 
known  to  the  obligee  or  not."  Ward 
V.  Churn,  IS  Oratt  <69  Va.)  801,  810. 
98  AmD  749  (quot  Newlln  v.  Beard, 
6  W.  Va.  110,  123]. 

78.  Bibb  V.  Reld.  8  Ala.  88;  Srhool 
Trustees  V.  Sheick,  119  III.  S79,  8 
NB  189,  69  AmR  MO;  Allen  v.  Mar- 
ney,  66  Ind.  198,  S2  AmR  73;  Blalr 
v.  Security  Bank,  103  Va.  762,  60 
SE  262;  Nash  v.  Fugate,  82  Gratt. 
(78  Va.)  696.  84  AmR  780;  Ward  v. 
Chum,  18  Oratt  (69  Va.)  801.  98 
AmD  749.  See  also  supra  S  28.  See 
generally  Escrows  [16  Cyc  686]. 

[a]  ''When  thm  lustnuiteut  la  de- 
livered dlreotlT  to  the  obUgee,  the 
delivery  cannot  be  regarded  as  con- 
ditional In  respect  to  the  party  who 
makes  It,  unless  the  condition  Is 
made  known  to  the  obligee."  Ward 
v.  Churn.  18  Gratt.  (69  Va.)  801,  818. 
98  AmD  749  [quot  Newlln  v.  Beard, 
6  W.  Va.  110.  122]. 

OoudltloBal  esecnUon  by  snretr  see 
generally  Principal  and  Surety  [32 
Cyc  44  et  seq]. 

79.  Allen  v.  Marney,  66  Ind.  898, 
32  AmR  73:  Benton  County  Sav. 
Bank  V.  Boddicker,  105  Iowa  648,  76 
NW  632,  67  AmSR  310.  46  LRA  821 
and  note;  Blalr  v.  Security  Bank,  103 
Va.  762.  SO  SE  262;  Nash  v.  Fugate. 
24  Gratt.  (65  Va.)  202,  18  AmR  640. 

[a]  Used  not  l&aulre. — "If  the 
instrument  Is  on  Its  face  complete 
and  perfect,  according  to  the  Inten- 
tion of  the  parties,  and  delivery  is 
made   to   the   obligee,    or  his  pre- 


viously constituted  agent,  without 
notice  that  it  Is  conditional,  the  ob- 
ligee la  not  required  to  make  inquiry 
whether  It  Is  the  deed  or  bond  of 
all  the  signers,  or  any  of  them,  be- 
cause it  is  presumed  that  all  the 
obligors  authorised  Its  deIlveiT> 
and  he  has  the  right  to  treat  It  aa 
absolute  and  unconditional."  Newlln 
v.  Beard,  6  W.  Va.  110.  123. 

eo.  Blalr  V.  Security  Bank.  108 
Va.  762,  50  SB  862. 

[a]  *V  tlte  instnunest  unom  Ha 
faoe  Indloates  tliat  It  is  not  oom- 
plete,  according  to  the  intention  of 
the  parties,  it  puts  the  obligee  on 
hla  guard,  and  if  he  does  not  heed 
the  warning,  and  make  the  neces- 
sary enquiry  to  satls^  himself  that 
the  original  Intention  of  the  parties 
had  been  relinquished,  he  accepts  It 
at  his  risk  ana  must  abide  the  con- 
sequences." NewUn  t.  Beard,  €  W. 
Ta.  110,  188. 

Tb]  A  tend  eiffaaA  aad  dsUveted 
by  OM  oUlffor  to  aaother  msMlr  as 
a  form  for  a  bond  and  not  as  to  Iw 
obligatory,  and  also  without  proof 
of  acknowledgment,  will  not  bind 
him.  Aaberry  v.  Calloway,  1  Wash. 
<1  Va.)  72. 

81.    See  supra  S  28. 

88.  Nash  V.  Fugate,  82  Oratt.  (78 
Va.)  696.  84  AmR  780. 

83.  Lovett  V.  Ada  ma,  8  Wend.  (N. 
T.)  380. 

84.  Ky. — Com.  v.  Jackson,  10 
Bush  427. 

Md.— State  V.  Oaver.  116  Md.  280. 
80  A  891;  Brown  v.  Murdock.  16  Md. 
621;  Burgess  v.  Lloyd.  7  Md.  178. 

Minn. — Comer  v.  Baldwin,  16  Minn. 
172. 

Oh.— Mitchell  V.  Ryan.  8  Oh.  St. 

877. 

Tex. — ^Marble  S^lla  Ferry  Co.  v. 
Spitler.  7  Tex.  Civ.  A.  82,  26  8W 
986. 

Compare  Larsen  v.  Winder,  20 
Wash.  419,  66  P  668  (holding  that 
the  fact  that  plaintiff  In  a  suit  to 
wind  up  the  partnership  of  himself 
and  defendant  did  not  accept  a  bond 
given  by  defendant  to  recover  poa- 
sesaion  of  goods  from  the  receiver 
appointed  In  the  action  does  not  pre- 
vent liability  on  It.  as  it  was  for  the 
court  to  pass  on  the  bond,  and  pos- 


For  later  oaasa,  developmemts  and  obanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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no  liability  <m  the  part  of  the  maker  therrander 

arises." 

StatatOTy  m  official  IkuuIb  made  payable  to  the 
state  cannot  beoome  effective  until  they  are  ac- 
cepted by  those  duly  authorised  to  aceept  them." 

29]  (2)  Mode  ajid  Sufficiency.^^  A  bond  need 
not  be  accepted  by  the  obligee  in  writing.^  The 
question  of  acceptance  is  one  of  intention  as 
gathered  from  the  obligee's  language  or  conduct  or 
from  both,^  and  the  l^al  effect  of  what  he  says 
and  does  cannot  be  altered  or  modified  by  an  undis- 
closed intention  or  secret  understanding.""  Where 
the  obligee  receives  the  instrument  merely  for  the 
purpose  of  examination  and  inspection,  and  re- 
turns it  because  of  a  defective  acknowledgment,"' 
there  is  no  acceptance.  But  if  together  with  other 
eircninstanees  indicating  an  intention  to  accept,  he 
receives  and  retains  the  bond."  or  brings  suit  on 
it,**  acceptance  may  be  presumed. 

Oonditional  acceptance.  If  a  bond  is  accepted 
conditionally  on  the  day  of  its  date,  to  become 
absolute  on  the  happening  of  some  event,  it  will. 


on  the  oecurrepoe  of  such  event,  be  considered  as* 
delivered  and  accepted  on  the  day  dated." 

Repudiation.  Where  a  bond  is  once  accepted  by 
the  obligee  he  cannot  subsequently  repudiate  it  so 
as  to  make  it  void."  The  fact,  however,  that  a 
bond  is  rejected  does  not  render  a  reexecutiou  of 
it  necessary  in  case  of  a  subsequent  acceptance."* 

[$30]  B.  OoDsideration— 1.  In  Geheral."" 
Where  a  bond  is  under  seal  it  ia  not  necessary,  in 
order  to  make  it  obligatory,  that  a  consideration 
appear,  the  seal  itself  importing  a  consideration.^ 
And  in  those  jurisdictions  wherein  seals  have  not 
been  abolished  or  their  force  and  effect  modified, 
by  statute,  and  the  distinction  between  courts  of 
common  law  and  courts  of  equity  is  still  retained, 
this  presumption  is  so  conclusive  that  in  an  action 
at  law  on  the  bond  want  or  failure  of  consideration 
cannot  be  shown  'as  a  bar  to  the  action,'  although 
in  some  jurisdictions  a  failure  of  consideration  may 
be  shown  as  a  defense,  bat  not  a  want  thereof.' 
But  under  some  statutes  a  seal  is  only  presumptive 
evidence  of  a  consideration  whieh  may  be  rebutted;* 


session  of  the  property  was  trans- 
ferred by  reason  of  It). 

aa.  Empire  State  Surety  Co.  V. 
SchllUnger,  167  III.  A.  6S2. 

86.  State  t.  Qaver,  115  Hd.  2  SO, 
80  A  891.    See  also  Ball  t  264. 

87.  Sotio*  of  M>o*pteBO*  M  affect- 
lu  svnlT  see  Principal  and  Surety 
[«  Cyc  62], 

St.  Amherst  Bank  ▼.  Root,  2 
Mete.  <a.aBS.)  622. 

ee.  National  Bids.,  etc.,  Assoc.  v. 
Day.  «S  SW  590,  2?  KyL  B9&  (held 
no  acceptance);  JDunlap  v.  Lewis,  64 
Or.  482,  48S,  ISO  P  9*^  [quot  Cyc]. 

ea  National  Bldg^  etc..  Assoc.  v. 
Day,  SS  8W  E90,  23  KyL  699. 

91.  Comer  v.  Baldwin,  16  Ulnn. 
172. 

95.  Weber  Co.  Chtcaro,  etc.,  R. 
Co..  92  Iowa  164.  60  NW  627. 

•3.  Flala  v.  Ainsworth,  62  Nebr. 
1,  SS  NW  ISB.  98  AmSR  420. 

[al  Slw  Moelpt  of  a  fldeltty  boad 
by  tu  oVUfM,  and  payment  of  pre- 
miums on  It  is  safllclent  to  show 
acceptance.  American  Bondlns,  etc., 
Co.  V.  New  Amsterdam  C^uaity  Co., 
12S  IlL  A.  SS. 

[bl  Toaad  tai  Ua  yw— — lenv 
Admitance  may  be  presumed  from 
tJia  tact  of  the  bond  oelnff  found  In 
the  posssMiott  of  the  party  for  whose 
benefit  it  was  made.  Mailers  v. 
Crane  Co.,  92  III.  A.  S14  [aff  1»1  111. 
181,  80  NB  804];  Wood  v.  Chetwood. 
44  N.  J.  Eq.  64,  14  A  21  taff  45  N. 
J.  Bq.  S6V19  k  622]. 

9%.  Hockett  Jones,  70  Znd.  227; 
Bird  T.  WajAibum,  10  Pick,  jllaas.) 
22S:  Tidbali  v.  ^chofC,  66  Tex.  58, 
17  SW  263. 

96.  See  infra  |  217. 

se.  Seymour  v.  Van  Slyck,  8 
Wend.  fN.  Y.)  402. 

97.  Newbern  Bank  v.  Push,  8  N. 
C.  198;  Dunlap  v.  Lewis.  64  Or.  482, 
485.  130  P  972  [quot  Cyc]. 

9ft  Pequawkett  BriORe  v.  Mathea, 
8  N.  H.  139. 

99.  OoMrideratloiii 
As  affecting  vood  faith  of'  purchaser 

see  infra  I  105. 
As  creating  relation  of  principal  and 

surety  see  Principal  and  Surety 

(32  Cyc  64]. 
Burden  of  proving  see  Infra  I  21 R. 
Parol  evidence  to  show  want  or  fail- 
ure of  see  Bvldence  ri7  Cyc  653]. 
Statement  of,  to  satisfy  statute  of 

frauds  see  Frauds,  Statute  of  [20 

Cyc  2«81. 

1.  U.  S. — Title  Guaranty,  etc., 
Co.  Crane  Co..  219  U.  S.  24,  31 
set  140,  56  L.  ed.  72. 

Ala. — Doe  V.  Crane,  1 6  Ala.  670; 
Outlaw  V.  Cook,  Minor  267. 

Ark. — Cross  V.  State  Bank,  6  Ark. 
6!5. 

Ca].— Mulford  v.  llstudlllo,  17  Cal. 
<18:  UcCarty  v.  Beach.  10  Cal.  461. 

Del. — Barden  v.  Derrlckson,  2  DeL 
C3i.  336.  »E  AmD  286  and  note. 


I>.  C. — Southern  Surety  Co.  v.  Bar- 

lln,  37  App.  16. 

111. — CnlcaKo  Sash,  etc.,  Hfe.,  Co. 
V.  Haven,  196  III.  474,  68  NB  168; 
Evans  v.  Edwards,  26  111.  279;  Cham- 
berlain V.  Fernbach,  118  IlL  A.  146. 

Kan. — Northern  Kansas  Town  Co. 
V.  Oswald,  18  Kan.  386. 

Ky. — Steele  v.  Mitchell,  Ky.  Dec 
37. 

Hd.— Bond  V.  Conway,  11  Md.  612; 
Edelln  v.  Sanders.  8  Md.  118;  Edelen 
v.  Oough,  6  Olll  lOS. 

Mass. — Graham  v.  Mlddleby.  186 
Mass.  849,  70  NE  416;  Paae  v.  Tru- 
fant,  2  Mass.  169,  2  AmD  41. 

Mich.— Dye  v.  Mann.  10  Mich.  291. 

N.  J. — Famum  v.  Burnett,  21  N.  J. 
Eq.  87;  Wanmaker  v.  Van  Busklrk. 

I  N.  J.  Eq,  686,  23  AmD  748. 

N.  T.— Petrle  v.  Barckley,  47  N. 
T.  663;  Mutual  L.  Ins.  Co.  v.  Tates 
County  Nat.  Bank,  86  App.  Dlv.  218, 
64  NTS  743:  Hurd  v.  Green,  17  Hun 
327  [aft  78  N.  T.  688,  84  AmR  667]; 
Wilson  v.  New  York  Baptist  Educa- 
tion Soc,  10  Barb.  808;  Oeln  v. 
Little,  43  Mlso.  431,  89  NYS  488  Faff 
102  App.  Dlv.  614  mvm,  »2  NY8 
1126  meml. 

N.  C— Harrell  t.  WatKin.  U  N. 
C.  464. 

Oh. — Reddish  V,  Harrison,  Wright 
221. 

O^. — ^Paddock  V.  Hume,  6  Or.  82. 
Pa. — Coscrove  v.  CumminBs.  196 
Pa.  497.  46  A  69;  Orubb  v.  Willis, 

II  Serr.  &  R.  106;  Weber  v.  Roland, 
89  Pa.  Super.  611. 

Vt— Barrett  ▼.  Garden,  <6  Vt.  421, 
26  A  630.  86  AmSR  876. 

Va.— Harris  ».  Harris.  23  Gratt 
(64  Va.)  737;  Christian  v.  HUler.  I 
LelKh  (30  Va.)  78,  22  AmD  281. 

See  reparally  Contracta  [9  Cyo 
810]. 

[a]  "The  seal  Impovta  a  eoa- 
sideratloai  by  whloh  la  maant  not 

merely  that  the  seal  Is  prima  facie 
evidence  of  a  consideration,  but  that 
It  gives  to  the  Instrument,  In  the 
absence  of  fraud,  the  effect  of  a 
bond  executed  for  a  consideration. 
Whether  It  were  given  in  fact  for  a 
consideration  or  not.  It  creates  a 
perfect  obltgratlon,  both  at  law  and  in 
equity,  which  Is  enforceable  as  a 
debt  against  the  obligor  and  against 
all  volunteers  claiming  under  her. 
Such  a  bond  can  be  Impeached  only 
on  the  ground  of  fraud. '  Garden  v. 
Derrlckson,  2  Del.  Ch.  886,  393,  96 
AmD  286. 

[b]  An  iBfltnunsat  In  form  a  bond 
bat  not  under  seal  does  not  Import 
a  consideration.  Harwood  v.  Crowell, 
3  N.  C.'896. 

[c]  '*ror  Talu  reoelved"  con- 
tained In  a  bond  is  a  sufficient  ex- 
pression of  consideration.  Edelen  V. 
Gougb.  6  Gill  (Md.>  101. 

9.  U.  S. — Chapman  v.  Smith,  16 
How.  114.  14  L.  ed,  868;  U.  B.  T. 


McKewan,  26  F.  Cas.  No.  16,692,  4 
Blatchf.  382. 

Conn. — Kennedy  v.  Howell.  20 
Conn.  849:  Holdrldge  v.  AlUn,  2 
abot  189,  1  AmD  63. 

111. — Chicago  Sash,  etc.,  Mfg.  Co. 
V.  Haven,  rtB  111.  474,  63  NE  168- 
[rev  96  lit.  A.  931;  Davis  v.  Burton, 

4  IlL  41.  36  AmD  611. 

Me.— Van  Valkenburgh  v.  Smith, 
60  Me.  97. 

Md.— Mitchell  V.  Williamson.  6  Md. 
210. 

Mass. — ^E^e  v.  Trufant,  2  Maas.. 
169.  8  AmD  41. 
N.  H.--Holtt  V.  ^Icomb.  28  K.  H. 

636. 

N.  a — ^Wlnslow  V.  Wood,  70  N.  C. 
430;  Harrell  v.  Watson,  68  N.  C.  464; 
Guy  V.  McLean,  12  N.  C.  46;  Lester 
V.  Zachary,  4  N.  C.  60. 

Tenn. — %oper  v.  Stone,  Cooke  497. 
^W.  Va. — ^Efuffman  v.  Calliaon,  6  W> 
Va.  801;  Payne  t.  Bowlln,  8  W.  Va. 
273;  Ludlnarton  t.  TUKany,  S  W.  Va.. 

Eng. — Sharington  v.  Strotton, 
PlDWd.  298.  76  Reprint  464;  Fallowes 
v.  Taylor,  7  T.  B,  476.  101  Reprint 
1086. 

3.  Thompson  v.  MoCord,  2  S.  C. 
76;  Carter  v.  King.  46  8.  C.  U  125; 
Cross  V.  Gabeau,  17  8.  C.  L.  Jll; 
Harris  v.  Harris,  28  Gratt.  (64  Va.) 
737;  Williamson  v.  Cllne,  40  W.  Va. 
194^0  SB  917;  Fisher  T.  Burdett. 
21  V.  Va.  626. 

[a]  Xa  VnmaytvaBia  (1>  want  of 
consideration  la  no  defense  to  a-  bond- 
executed  and  delivered.  Cossrove  v. 
Cummlngs.  196  427.  46  A  69; 

Anderson  v.  Best,  176  Pa.  498,  36  A 
194;  Burkholder  v.  Plank,  69  Pa. 
226;  Hand  v.  West,  6  Pa.  Super. 
439.  (2)  But  a  failure  of  considera- 
tion is  a  ground  of  defense  because 
it  raises  an  equity  for  relief  which 
win  be  enforced  in  this  sUte  evfen 
by  courts  of  law.  Anderson  v. 
Best,  176  Pa.  498,  85  A  194.  (3) 
However,  the  rule- was  early  estab- 
lished. In  order  to  prevent  a  failure 
of  justice,  that  want  of  considera- 
tion can  be  proved  at  law  under  the 
plea  of  payment.  Solomon  v.  Klm- 
mel,  6  Binn.  232;  Swift  v.  Hawkins. 
1  Dall.  17.  1  L.  ed.  18. 

4.  U.  S.— Withers  v.  Greene.  9- 
How.  218,  13  L.  ed.  109;  Greathouse 
V.  Dunlap.  10  F.  Cas.  No.  5,742,  8  He- 
Lean  303. 

Ala.— Giles  V.  Williams,  3  Ala.  316, 
37  AmD  692. 

Mich. — Danby  Tp.  v.  Beebe.  HT 
Mich.  312,  110  NW  1066  (Comp.  L.. 

5  10,185). 

Miss. — State  v.  BarUett.  80  Miss. 
624:  CandifC  v.  Thighen,  20  Miss.  180. 

N.  J.— AJler  V.  AUer,  40  N.  J.  L, 
44  6. 

N.  Y. — Home  Ins.  Co.  v.  Watson,  69- 
N.  Y.  890;  Case  v.  Boughton.  11 
Wend.   106.     Tha  statute  provides; 
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and,  particularly  where  seals  have  been  abolished 
by  statute,"  it  is  generally  r^arded  as  essential 
that  the  bond  be. based  on  a  sufficient  consideration, 
otherwise  the  want  of,  or  insufficiency  of,  consider- 
ation may  be  shown  as  a  defense  to  an  action  on 
the  bond,"  although,  if  the  bond  is  a  voluntary  one, 
it  may  take  effect  as  a  gift,  if  such  was  the  evident 
intention  of  the  parties/    It  has  been  held  that  a 


that  the  seal  "shall  only  be  pre- 
sumptive evidence  of  a  sufficient 
consideration,  which  may  be  rebutted 
in  the  same  manner,  and  to  the  same 
extent,  as  if  such  instrument  were 
not  sealed."    Van  Eppa  v.  Harrison, 

5  Hill  63.  66,  40  AmD  314. 

Oh. — Judy  V.  Louderman,  46  Oh. 
St.  662,  29  NE  181. 

See  also  cases  Infra  notes 

5.  Cal. — Ortman  v.  Dixon,  13  Gal. 
33;  Comstock  v.  Breed.  12  Cal.  286; 
McCarty  v.  Beach.  10  Cal.  461. 

Ind. — Leonard  v.  Bates,  1  Blackf.* 
172. 

Kan.— Mt.  Pleasant  Tp.  v.  Hobart, 
25  Kan.  719. 

Ky. — Coyle  v.  Fowler,  3  J.  J. 
Marsh.  472. 

Mo. — Smith  V.  Busby,  IS  Mo.  888. 
67  AmD  207. 

Nebr. — State  v.  Paxton.  66  Nebr. 
110.  90  NW  983. 

See  also  cases  Infra  note  6. 

6.  Ala. — Giles  v.  WlUlamfl,  S  Ala. 
316.  37  AmD  692. 

Ark. — Brown  v.  Wright,  17  Ark.  9; 
McDanfel  v.  Grace,  15  Ark.  465. 

Del. — Jefferson  v.  Tunnell,  2  Del. 
Ch.   135   (in  equity). 

Ind.'— Ford  V.  Puget,  29  Ind.  52; 
Leonard  v.  Bates,  1  Blackf.  172; 
Flack  V.  Cunningham,  1  Blackf.  107. 

Kan. — Mt.  Pleasant  Tp.  v.  Hobart, 
25  Kan.  719. 

Ky.— Mitchell  v.  Vance,  6  T.  B. 
Mon.  628,  17  AmD  96;  Minor  v.  Kelly. 

6  T.  B.  Men.  272:  Rudd  v.  Hanna,  4 
T.  B.  Mon.  628;  Peebles  v.  Stephens. 
1  Bibb  BOO.  But  that  no  considera- 
tion Is  no  bar  see  Hook  v.  Hook,  3 
J.  J.  Marsh.  111. 

Mich. — Danby  Tp.  v.  Beebe.  147 
Mich.  312.  110  NW  1066;  Hollenbeck 
V.  Breakey.  127  Mich.  655.  S6  NW 
1056:  Lee  v.  Wisner,  88  Mich.  82. 

Miss. — State  V.  Bartlett,  30  Mlsa. 
624:  Candlff  V.  Thlghen,  30  Miss.  180. 

Mo.— Lony  v.  onilam,  28  Mo.  660; 
Smith  V.  Busby,  16  Mo.  S88.  57  AmD 
207;  Peck  v.  Harris,  67  Mo.  A.  467. 
But  see  Buford  v.  Byrd.  8  Mo.  240 
(under  Rev.  St.  [1886]  p  869,  as  to 
bonds  orlKlnatIng  In  the  circuit 
court):  Bates  v.  Htnton,  4  Mo.  78  (at 
common  law), 

N.  J.— Aller  v.  Aller,  40  N.  J.  L. 
446. 

N.  T.— In  re  James,  146  N.  T:  78, 
40  NE  876,  48  AmSR  774  [aft  T8 
Hun  121.  28  NTS  9921;  Home  Ins. 
Co.  V.  Watson.  69  N.  Y.  890;  Wilson 
v.  New  York  Baptist  EMlucatlon  Soc. 
10  Barb.  808;  Case  v.  Boughton,  11 
Wend.  106.  "The  effect  of  the 
seventy -seventh  and  seventy-eighth 
sections  of  the  title  of  the  Revised 
Statutes  relative  to  evidence,  2  R.  S. 
406,  undoubtedly  is  to  put  the  defen*)e 
to  actions  upon  bonds,  and  other 
sealed  Instruments,  so  far  as  relates 
to  a  partial  or  a  total  want  of  con- 
sideration, on  the  same  footing  as 
if  the  suit  was  brought  upon  a  prom- 
issory note  or  other  Instrument  not 
under  seal,  and  which  purported  to 
have  been  founded  upon  a  good  or 
valuable  consideration,  except  so  far 
as  relates  to  the  form  of  pleadingor 
of  setting  up  such  defence.  The 
last  of  these  sections  requires  the 
defendant,  in  the  suit  upon  the 
sealed  tnstrument,  to  plead  this 
defence,  or  to  give  notice  thereof 
with  a  plea  of  the  general  issue,  or 
some  other  plea  denying  the  con- 
tract upon  which  the  action  is 
brought. '  Tallmadge  v,  Waills.  25 
Wend.  107,  113.  Prior  to  the  statute, 
however,  want  or  failure  of  con- 
sideration could  not  be  pleaded,  at 
law,  as  a  defense  to  a  bond.  Dale 


V.  Roosevelt,  9  Cow.  307;  Center  v. 
Blllinghurst,  1  Cow.  33;  Dorr  v.  Mun- 
sell,  13  Johns.  430;  Dorian  v.  Sam- 
mis,  2  Johns.  179  note  a;  Vrooman 
V.  Phelps,  2  Johns.  177. 

Oh. — Judy  V.  Louderman,  48  Oh. 
St.  562.  29  NE  181. 

Va. — Harnsberger  v.  Oelger,  3 
Gratt.  (44  Va.)  144. 

Can, — Brantford,  etc.,  R..  Co.  v. 
Huffman,  19  Can.  S.  C.  S36. 

iai  Bond  exoMdiaff  TMnlremMita. 
L  bond  which  exceeds  the  require- 
ments either  of  an  order  of  court 
therefor  or  of  the  agreement  be- 
tween the  parties  will,  as  far  as  it 
exceeds  such  requirements,  be  con- 
sidered as  without  consideration. 
Toung  V.  Schlosser,  65  Ind.  225; 
Wantera  v.  Van  Vorst,  28  N.  J.  Eq. 
103. 

[b]  Wlier*  a  bottomry  bond  has 
b««B  aoo«pt*a  mm  ••onrity  for  an  ad- 
vance, a  bond  subsequently  executed 
as  security  for  such  sum  and  in  con- 
sideration thereof  is  Invalid  for  want 
of  consideration,  unless  such  subse- 
quent bond  was  a  part  of  the  same 
transaction.  Davies  v.  Soelberg.  24 
Wash.  308,  64  P  540. 

[c]  Snbstltntion  of  bosd  for  tax- 
ofhtr—Jt  a  bond  is  executed  with- 
out any  consideration,  and  subse- 
quently another  security  Is  given  In 
exchange  or  substitution  therefor, 
the  original  want  of  consideration 
follows  and  attaches  to  the  subse- 
quent bond  ajid  renders  it  void,  Mc- 
Dantel  v.  Grace,  16  Ark.  466;  Camp- 
bell V.  Cypress  Htlls  Cemetery,  41 
N.  Y.  34. 

[d]  The  loss  of  the  \tonA  will  not 
preclude  the  defense  of  failure  of 
consideration.  Pence  v.  Smock,  2 
Blackf.  (Ind.)  315. 

VniieeMisazT  or  ukmbsIvs  appeal 
bonds  or  nndsrtaklan  sae  Appeal 
and  Error  U  8347,  S8l8. 

7.  Conn. — Kennedy  v.  Howell,  20 
Conn.  349. 

Del. — Garden  v.  Derrtckson,  2  Del. 
Ch.  386,  95  AmD  286. 

Fla. — Archer  v.  Hart,  6  Fla.  234. 

N.  Y.— Gray  v.  Barton,  66  N.  Y. 
68,  14  AmR  181;  Isenhart  v.  Brown, 
2  Edw.  341. 

Pa.— Meek  v.  Frants,  171  Pa.  632, 
33  A  413;  Candor's  App.,  27  Pa.  119; 
Handy  v.  Philadelphia,  etc.,  R.  Co., 
1  Phila.  81. 

S.  C— Carter  v.  King,  46  S.  C.  L. 
125. 

[a]  Bnt  If  tbe  pwtlM  Istndad  a 
oonatdsratlinit  and  ooBa*au«itly  no 

gift,  and  it  turns  out  that  there  was 
In  fact  no  sufficient  consideration 
cognizable  by  the  law  as  supporting 
a  legal  contract,  the  (Condition  will 
be  void;  and  as  no  breach  of  con- 
dition can  therefore  be  established, 
the  obligation  la  void  also  for  want 
of  consideration.  Danby  Tp.  v.  Beebe, 
147  Mich.  812.  110  NW  106«. 

S.  State  v.  Paxton,  66  Nebr.  110. 
90  NW  983. 

9.  U.  S. —  Findlay  v.  TJ.  S.,  225 
Fed.  337,  139  CCA  207. 

Ala. — Barnes  v.  Peck,  1  Port.  187. 

Ark. — Bowen  v.  Lovewell,  177  RW 
929;  State  v.  Nichols,  22  Ark.  61; 
Ware  v.  Pennington,  15  Ark.  226 
(holding  an  agreement  to  assign  a 
Judgment  against  a  third  person 
sufficient). 

Cal. — Metropolitan  Loan  Assoc.  v. 
Esche,  75  Cal.  513.  17  P  676;  Prader 
V.  Purkett,  13  Cal.  588;  Comstock 
V.  Breed,  12  Cal.  286. 

111. — Brown  V.  Bounsavell,  78  111. 
589;  Todd  V.  Cowell.  14  111.  72;  Car- 
penter V.  Mather,  4  111.  374. 

Ind. — North  v.  Barrlnger.  147  Ind. 


bond  executed  pursuant  to,  and  in  siibstantial  con- 
formity with,  the  provisions  and  requirements  of 
a  statute  needs  no  consideration.^ 

SnflcieiLcr  of  consideration.  What  constitutes  a 
sufficient  consideration  to  render  a  bond  valid  is 
governed  by  the  principles  relating  to  the  considera- 
tion for  a  contract  generally.'  Where  a  bond  is 
given  to  secure  the  performance  of  a  contract,  the 

224,  46  NE  531;  La  Rose  v.  Logans- 
port  Nat.  Bank.  102  ind.  332,  I  NG 
80S;  South  Side  Planing  Mill  Assoc. 
V.  Cutler,  etc..  Lumber  Co.,  64  Ind. 
S60;  McAlister  v.  Howell,  42  Ind.  16; 
Barnett  v.  Franklin  College,  10  Ind. 
A.  103,  697,  37  NE  427,  432. 

Iowa. — Seeberger  v.  Wyman,  108 
Iowa  527,  79  NW  290;  Benton  County 
Sav.  Bank  v.  Boddlcker,  105  Iowa 
548,  76  NW  632,  67  AmSR  810,  46 
LRA  321;  Tama  City  First  Nat. 
Bank  v.  Scblichting,  40  Iowa  61; 
Grim  V.  Semple,  39  Iowa  670. 

Ky. — Mark  v.  Clark,  11  B.  Mon. 
44  ("love  and  affection"  except  be- 
tween uncle  and  niece);  Curry  v. 
Duncan,  3  Bibb  461. 

La, — Conery  v.  Cannon.  26  La.  Ann. 
1S3;  Fickllng  v.  Marshall,  2S  La. 
Ann.  604. 

Mass. — ^Amea  r.  Axmstrong,  106 
Mass.  16. 

Hlnn. — Mountain  Lake  First  Sta.te 
Bank  v.  C.  R  Stevuis  Land  Co..  128 
Minn.  218.  148  NW  366. 

Mlsa. — Blsalnger  v.  Lawsdn,  67 
Miss.  86  (holding  that  a  bond  civen 
by  a  son  In  Batlsfactlfm  of  a  debt  of 
his  deceased  father  la  based  on  a 
sufflcient  consideration) ;  Boslay  v. 
Bruner,  24  Miss.  467. 

Mo. — Scotland  County  v.  McKee, 
168  Mo.  282,  67  SW  559;  Oberbeck 
V.  Mayer,  59  Mo.  A.  289;  State  Inv., 
etc..  Co.  V.  Quinlan,  63  Mo.  A.  357. 

Nebr. — Mullen  v.  Morris,  48  Nebr. 
696,  62  NW  74. 

N.  J.— Cdmiah  V.  Bryan.  10  N.  J. 
Eq.  146. 

N.  Y. — Oregon  Pac.  R.  Co.  v.  For- 
rest, 128  N.  Y.  83,  28  NE  137  [aff 
11  NYS  8]  (holding  the  cancella- 
tion of  a  contract  sufficient) ; 
Hurd  V.  Kelly,  78  N.  Y.  588.  34 
AmR  567  [aff  17  Hun  327  note]; 
Lawrence  v.  Morris,  167  App.  Div. 
186.  152  NYS  777;  Eder  v.  Gilder- 
sleeve.  85  Hun  411.  32  NT.S  1056 
[aff  156  N.  y.  672  mem,  49  NE  1096 
mem] ;  Smith  v.  MoUeson.  74  Hun 
606.  26  NYS  653  [aff  148  N.  Y.  241, 
42  NE  66SI:  Hurd  v.  Green.  17  Hun 
327;  Shumway  v.  Harmon,  6  Thomps. 
&  C.  626;  Brooklyn  First  Nat.  Bank 
V.  Jenkins,  73  Misc.  277,  130  NYS 
947  [aff  161  App.  Dlv,  898  mem.  135 
NYS  nil  mem];  Spore  v.  Vaughn, 
20  NYS  152. 

N.  C. — Woolard  v.  Grist,  25  N.  C. 
453;  Geddy  v.  Stainback.  21  N.  C. 
476. 

Oh. — Bobe  V,  Moon  Bldg.  Assoc..  8 
Oh.  Dec.  (Reprint)  164,  S  CtncLBul 
124;  American  Exch.  Bank  V.  Bren- 
zinger,  10  OhS&CP  208,  8  OhNP  6Q2. 

Pa. — Union  Bldg.,  etc..  Assoc.  V. 
Hull,  135  Pa.  665.  19  A,  949;  Berk- 
Btresser  v.  Com.,  127  Pa.  16,  17  A 
68(1;  Wimer  v.  Worth  Tp.  Overseers 
of  Poor,  104  Pa.  S17;  Sterner  v. 
Palmer.  34  Pa.  131;  Gelst  v.  Oelat. 
2  Pa.  441. 

S.  C, — ^Wylle  V.  Commercial,  etc.. 
Bank.  £3  S.  C.  406.  41  SB  504;  Fogg 
V.  MIddleton,  11  8.  C.  Eq.  691:  Mur- 
rell  V.  Greenland,  1  S.  C.  Eq.  882 
(holding  a  bond  given  by  the  son 
for  the  debt  of  the  father  sufficient). 

Tenn. — Oliver  v.  Harkes,  1  Head 
636. 

Tex.— Marshall  v.  Atkins,  (Civ.  A.) 
127  SW  1148. 

Wash. — Laraen  v.  Winder,  20 
Wash.  419.  55  P  568;  Aberdeen  v. 
Honey,  8  Wash.  251.  35  P  1097. 

W.  Va. — Renick  v.  Correll,  4  W. 
Va.  627;  Jarrett  v.  Nickell.  4  W.  Va, 
276. 

Wis. — Whereatt  v.  Ellis,  103  Wis. 
348,  79  NW  416,  74  AmSR  865. 


For  latar  oases,  OsTSlopiiMBts  and  o&ancas  Id  the  law  see  cumulative  Annotations,  same  title,  paee  and  note  number. 
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BONDS 


[9  0.  J.]  21 


entering  into  saeb  contract  by  tlie  obligee  is  its 
consideration  and,  if  the  contract  made  is  not 
binding  on  the  obligee^  and  he  has  done  nothing 
fif  any  legal'  validity  or  effect,  the  bond  will  fail.'^ 
[i  31]  2.  Faihm  of  Oonsidentica.  At  common 
law  a  failure  of  the  consideration  of  a  bond  does 
not  have  the  effect  of  affordii^f  relief  to  the 
obligor.^'  But  in  equity,  or  under  statutes,  in  case 
of  a  failure  of  consideration,  as  where  it  proves 
to  be  a  mere  nullity,  or  where,  although  good  at 
the  time  of  enterii^  into  the  agreement,  it  wholly 
fails  before  either  party  has  received  any  benefit 
or  sustained  any  loss  or  detriment  thereunder,  the 
agreement  will  not  be  binding,"  unless  thia  failure 
of  consideration  is  due  to  an  unavoidable  casualty 
which  the  partiea  .are  presumed  to  have  contem- 
plated at  the  inception  of  the  contraet.^*  Failnre 


of  consideration,  due  to  an  act  of  the  state,  is  no 
defense  where  such  act  is  nnconstitutional  as  im- 
pairing the  obligation  of  contracts.^'  The  repeal 
of  a  statute  under  which  a  bond  is  executed  does 
not  have  the  effect  of  working  a  fulnre  of  eonsid- 
eration.*" 

32]  3.  Illegal  Oonsideratii»L  It  is  a  general 
proposition  that  if  the  consideration  is  ill^al  the 
bond  will  be  void.^^  But  if  the  consideration  is  such 
that  it  is  capable  of  division  and  the  ill^al  part 
can  be  eliminated  from  the  rest,  leaving  an  entire 
and  sufficient  consideration,  the  bond  may  never- 
theless be  enforced.'^ 

[$  33]  F.  Validity  of  Assent— 1.  Duress— a.  In 
General.^*  Bonds  executed  under  duress  are  gen- 
erally voidable;^  and  as  a  general  role  sueh  unlaw- 
fol  eondnot  as  ia  ealoulated  to  arouse  Uie  fears  of 


See  senerallr  Contracts  [9  Cyc 
soft  et  seq]. 

[a.}  Wbam  a  ¥oBd  la  (I'm  to 
McoM  xvtnra  well  prcaent 
Indebfda— .  and  new  debts  are 
afterward  contracted,  there  is  a  con- 
sideration to  support  It,  although, 
when  It  Is  given,  the  debts  amount 
to  more  than  the  amount  of  the 
bond.  Benton  County  Sav.  Bank  v. 
Boddicker.  105  Iowa  648,  7S  NW.  632, 
ST  AmSR  310.  4S  LRA  321.* 

[b]  A  dsposlt  of  Baonaj  In  IhuiIe 
ts  a  sufficient  consideration  for  a 
bond  given  by  the  bank  for  the 
payment  of  checks,  drafta.  etc.,  drawn 
axainat  such  deposit.  Co  me  lock  v. 
Gage.  91  III.  328. 

[c]  A  bond  given  In  rMvoas*  to 
a  dlMwatlonary  orOw  of  the  eovrt 
to  stay  proceedings  pending  an  ap- 
peal Is  not  void  for  want  of  a  con- 
sideration. Whereatt  v.  Bills,  103 
Wla.  J48.  79  NW  416,  74  AmSR  865. 

10.  Keith  County  v.  Ogalalla 
Power,  etc..  Co.,  64  Nebr.  SB.  89  NW 
375;  Sweeney  v.  ^tna  Indemn.  Co., 
34  Wash.  126,  74  P  1057. 

[a]  Oontemottfr's  bonds. — {l )  A 
bond  entered  into  and  given  concur- 
rent wltli  the  execution  and  delivery 
of  a  contrax:t,  and  as  a  part  thereof, 
ia  supported  by  a  sufficient  con- 
sideration, as  It  will  also  be  If  sub- 
sequently given,  provided  the  giving 
of  the  contract  was  conditioned  'or 
the  execution  of  a  bond  (Mackenzie 
T.  Edinburg  School  Trustees,  72  Ind. 
1S9;  SUuber  v.  Bllett,  140  Mich.  271, 
103  NW  606:  Smith  v.  Molleson,  148 
X.  Y.  241,  42  NE  669  [aff  74  Hun  606, 
26  NYS  653]),  (2)  or  provided  the 
dates  of  execution  were  so  close  to- 
gether that  the  bond  and  contract 
may  be  regarded  as  executed  simul- 
taneously (Title  Guaranty,  etc.,  Co. 
T.  Crane  Co.,  219  U.  S.  24,  31  SCt 
i-tu,  55  L.  ed.  72;  Stauber  v.  Ellett, 
1«  Mich.  871,  103  NW  «06).  (3) 
But  if  the  giving  of  the  bond  la  sub- 
sequent to  the  awarding  of  a  con- 
tract and  was  no  Inducement  thereto. 
In  the  absence  of  a  new  considera- 
tion the  bond  will  be  considered  as 
a  mere  gratuity  and  invalid.  Ring 
V.  Kelly,  10  ifo.  A.  411.  But  see 
Wlndela  v.  Paulus,  etc..  Architec- 
tural Co..  ?7  Ho.  A.  870,  S76  (wh^re 
the  court  said:  "The  giving  of  the 
bond  waa  necessary  to  raise  the 
money  to  carry  on  the  bnlldlng,  of 
which  fact  the  defendant  company 
was  fully  informed,  and  with  this 
knowledge  executed  the  bond,  to  se- 
cure in  part  the  loan,  and  relying  on 
the  validity  of  the  bond  the  asso- 
ciation made  the  loan  and  parted 
with  its  money.  In  such  circum- 
stances It  ia  Immaterial  whether  or 
not  a  bond  waa  provided  for  In  the 
contract,  or  that  the  parties  to  the 
contract  had  in  mind  the  execution 
of  a  bond  when  the  contract  was 
ai^ned.  The  giving  of  the  bond  be- 
came necessary,  afterwards,  and  the 
.  fact  that  it  was  given  for  the  pur- 
PMe  of  raising  money  to  pay  the 
defendant  company  for  its  work,  and 
that  the  money  was  raised  partly 
on  the  bond  and  paid  to  the- com- 


pany for  Its  work  on  the  house,  la 
a  good  and  valid  consideration  to 
support  the  bond,  and  such  a  one  as 
will  estop  the  defendants  from  de- 
fending against  it  on  the  ground  that 
-it  was  given  without  consideration"), 

11.  Kirkwood  V.  Heramec  High- 
lands Co.,  94  Ho.  A.  637,  68  SW  TBI; 
Keith  County  v.  I^alalla  Power,  etc., 
Co.,  64  Nebr.  86,  89  NW  376. 

U.   Bee  Bupra  |  80. 

IX  Ky. — STvans  v.  Cleaver,  29  SW 
29,  1«  KyL  499. 

Mich. — Fidelity  Mut.  L.  Ins.  Co.  v. 
Johnson,  162  Ulch.  678,  116  NW  404. 

N.  Y.— ZImmer  v.  Settle.  124  N.  Y. 
37,  26  NE  341.  21  AmSR  638. 

Pa. — Dunbar  v.  Flelaher,  137  Pa. 
86,  20  A  620. 

Philippine. — Herrera  v.  Nels,  18 
Philippine  366. 

Can. — Colwell  v.  Neufeld.  48  Can. 
S.  C.  606. 

See  generally  Contracts  [9  Cyc 
360]. 

See  also  cases  supra  note  3. 

[a]  raota  not  oonstltntlug  a  fall- 
nre  of  oonslderation. — Hazelett  v. 
Butler  Univ.,  84  Ind.  230;  Carter  v. 
Leeper.  6  Dana  (Ky.)  261;  Shattuck 
v.  Adams,  136  Mass.  34;  Howell 
County  v.  Wheeler.  108  Mo.  294,  18 
SW  1080;  Cornish  v.  Bryan,  10  N.  J. 
Kq.  146:  Wing  v.  Rogers,  138  N.  T. 
361,  34  NE  194  [rev  62  Hun  383, 
17  NYS  153];  Ford  v.  Townsend.  1 
AbbPrNS  (N.  Y.)  169;  Matthews  v. 
Dunbar,  3  W.  Va.  138. 

[b]  Hegleot  of  the  obUgee  to  per- 
form a  eontraot,  which  contraat  was 
the  consideration  of  a  bond,  is  not 
a  failure  of  consideration  calling 
for  equitable  relief  on  the  bond,  for 
the  obligor  may  stilt  enforce  the 
contract  of  the  obligee.  Gage  v. 
Lewis,  68  111.  604. 

[c]  Igntnal  covenants ;  breach  ot 
one  a  f  aUure  of  oonsideratlon, — Where 
two  parties  execute  and  deliver  to 
each  other  mutual  title  bonds,  one 
who  breaks  the  condition  of  the 
bond  In  which  he  is  obligor  cannot 
maintain  a  suit  for  specific  perform- 
ance against  the  other.  Davles  v. 
Beadle,  37  Iowa  890. 

[d]  That  a  bond  was  given  for  the 
debt  of  a  third  person  ( 1 )  is  no 
evidence  of  failure  of  consideration. 
Pulton  v.  Hood,  34  Pa,  365.  76  AmD 
664.  (2)  Where  a  bond  Is  given  to 
secure  the  note  of  a  third  person,  it 
is  no  evidence  of  failure  of  con- 
sideration, that  no  time  was  given  to 
the  original  debtor,  and  that  suits 
had  been  brought  against  him  for  a 
portion  of  the  debts  aouaht  to  be 
secured  by  Uie  bond.  Fulton  v. 
Hood,  supra. 

(el  "Tlwre  la  a  well  settled  OLa- 
tlaouon  between  cuea  in  which  a 
valuable  consideration  waa  Intended 
to  pass,  and  therefore  furnished 
the  motive  for  entering  into  the  con- 
contract,  and  cases  in  which  such 
consideration  was  not  contemplated 
by  the  parties.  In  the  farmer,  fail- 
ure of  consideration  is  a  defense  al- 
though the  contract  is  under  seal, 
while  In  the  latter  equity  will  not 
relieve  against  an  instrument  under 


seal,  merely  on  the  ground  of  want 
of  consideration."  Ueek  v.  Frants, 
171  Pa.  632,  638,  33  A  418. 

14.  Matthews  v.  Dunbar,  8  W.  Va. 
138. 

15.  Matthews  v.  Dunbar.  8  W.  Va. 
138.  See  also  Constitutional  Law 
[8  Cyc  929  et  seq]. 

18.  Tucker  v.  Stokes,  11  Miss. 
124.    See  also  Infra  f  42. 

17.  Ala.— Collier  v.  Windham,  27 
Ala.  291.  62  AmD  767;  Renfro  v. 
Heard.  14  Ala.  28,  48  AmD  82;  Se- 
wall  V.  Franklin.  2  Port.  493;  Car- 
rlngton  v.  Caller,  2  Stew.' 175. 

Ky. — Morton  v.  Fletcher,  3  A.  K. 
Harsh.  137.  12  AmD  366. 

Uass. — Page  v.  Trufant,  2  Mass. 
159,  3  AmD  41. 

N.  Y. — Wilson  v.  Baptist  Educa- 
tion Soc,  10  Barb.  308;  Steuben 
County  Bank  v.  Mathewson,  6  Hill 
249;  Newburgh  v.  Oalatlan.  4  Cow. 
840;  Bruce  v.  Lee,  4  Johns.  410;  Dor- 
Ian  V.  Sammls,  2  Johns.  179  note; 
Vrooman  v.  Phelps,  2  Johns.  177. 

Oh. — Goudy  v.  Gebhart,  1  Oh.  St. 
262. 

Va. — ^Woodson  v.  Barrett,  2  Hen. 
&  H.  (12  Va.)  80,  8  AmD  612  (gam- 
ing consideration). 

Can. — Peoples'  Bank  v.  Johnson,  80 
C^n.  8.  C  641. 

a]   A  bnid  for  the  aala  of  an 
ia  void.    Noel  v.  Fisher,  I  Call 
<7  Va.)  Hi. 

[b]  bteat  to  defMnd  oradltoza^ 
A  bond  ia  void  which  is  given  for  the 
purpose  of  defrauding  creditors  of 
the  obligor.  McFarland  v.  Oarber, 
10  Ind.  151;  Powell  v.  Inman,  63  N. 
C.  436.  82  AmD  426;  Goudy  v.  Geb- 
hart, 1  Oh.  St.  262. 

[c]  Bond  for  attorney's  fees. — 

(1)  A  statutory  provision  declaring 
void  an  agreement  to  pay  attorney's 
fees,  depending  on  any  condition, 
and  made  part  of  a  bill  of  exchange, 
acceptance,  draft,  promissory  note, 
or  other  written  evidence  of  in- 
debtedness, does  not  apply  to  such  an 
agreement  In  a  bond  by  a  contractor 
for  faithful  performance.  Snider  v. 
Greer-Wilklnson  Lumber  Co.,  51  Ind. 
A.  348.  96  NB  9C0  (Burns  Annot.  Bt, 
[1908]  g  9089);  American  Surety  Co. 
V.  Lauber,  22  Ind.  A.  326,  63  NB  793. 

(2)  But  such  a  provision  in  a  fidelity 
bond  violates  a  statutory  provision 
forbidding  Judgments  for  attorney's 
fees  stipulated  for  In  notes,  bonds, 
and  mortgages.  Singer  Mfg.  Co.  v. 
Armstrong,.  7  Kan.  A.  314,  64  P  671 
(Gen.  St.  {1889]  par  8396). 

[d]  The  glviajr  of  a  bond  to  re- 
deem piver  UlefMlr  leaned  will  not 
affect  Its  validity,  since  payment  of 
such  paper  may  be  enforced  against 
the  persons  issuing  it.  York  County 
V.  Small,  1  Watts  &  3.  (Pa.)  316. 

IB.  Jarvis  V.  Peck,  10  Paige  (N. 
T.)  lis.  See  generally  Contracts  [9 
Cyc  666]. 

IS.  Parol  evldeBM  to  ahow  tava- 
llditr  of  Mssnt  see  Evidence  [17 
Cyc  66 OJ. 

30.  if.  S.— Flndlay  v.  U.  S..  226 
Fed.  S37,  189  CCA  20T  (no  duress 
shown). 
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BONDS 


[§§  33-3ff 


a  person  of  ordinary  firmness,  by  reason  of  which 
a  bond  is  executed,  is  duress  and  ground  of  avoid- 
ance.^ If,  however,  all  the  parties  to  the  bond  do 
not  execute  it  under  duress,  the  bond  will  be  void 
only  as  to  those  who  so  execute  it,*^  except  in  cases 
of  extortion  under  color  of  office."  A  bond  re- 
quired of  a  public  officer  as  a  condition  to  the 
retention  of  his  position  is  not  void  for  duress.** 

[(  34]  b.  Zhuess  of  Person.  Where  a  person  is 
nnlawfuJly  restrained  of  his  liberty  and  executes  a 
bond  to  the  person  causing  such  restraint,  because 
thereof  he  is  acting  under  duress,  and  the  bond 
is  voidable."  But  the  fact  that  a  person  is  unlaw- 
fully detained  in  custody  does  not  avoid  a  bond 
voluntarily  and  freely  given  by  him."  A  bond  will 
also  be  voidable  for  duress  where  executed  under 
threats  of  unlawful  restraint  or  imprisonment;*^  but 
not  where  such  threats  are  of  lawful  imprisonment  " 
or  of  l^al  prosecution.^ 

The  exaction  of  greater  sQcaiity  thtxL  that  aV' 
thorized  by  law,  as  a  condition  of  regaining  librair^ 
"from  a  lawful  imprisonment,  is  duress  which  will 
avoid  the  bond  as  to  such  exceBS."* 

35j  c  DaresB  of  Property.  Although  there 
are  some  authorities  to  the  contrary,"^  according  to 
the  weight-  of  modem  authority  a  bond  is  void  for 

80.  Hawes 


duress  where  given  to  secure  the  release  of  prop- 
erty which  has  been  ill^^lly  levied  on."  Thts 
doctrine  is  not  applicable  to  a  bond*  taken  by  an 
officer  under  a  statute  authorizit^  such  a  bond  in 
valid  attachment  proceedings,  where  he  holds  prop- 
erty by  virtue  of  a  legal  process,  although  the  at-^ 
tai^unent  was  wrongfully  sued  out."  A  ^nd  given 
to  secure  a  valid  Uen  entitling  a  salvor  of  goods 
to  the  possession  thereof,  and  on  the  faith  of  whidi 
he  parts  with  the  possession,  is  not  void  for  duress.** 
36]  2.  Fraud  or  BUmpreaantation"— a.  In 
QeneraL  As  a  general  rule  fraud  in  the  execution 
or  issue  of  a  bond  renders  it  invalid."  Thus  fraud 
in  the  execution  of  a  bond,  consisting  of  a  mis- 
representation or  concealment  of  a  matter  material 
to  the  contract  known  to  the  fraudulent  party,  and 
not  equally  within  the  knowledge  of  the  party  im- 
posed on,  whereby  a  different  instrument  is  exe- 
cuted from  that  which  the  obligor  intended,  as 
where  the  instrument  is  misread  to  him,  or  another 
is  substituted  without  his  biowledge,  is  ground  for 
avoiding  the  bond,"  and  according  to  some  authori- 
ties fraud  in  the  execution  of  the  bond  is  the  only 
defense  of  fraud  whieh  may  be  pleaded  in  an  action 
at  law,"   Where,  howeveri  Hob  obligor,  knowing 


Ark. — Bowen  v.  I<ovewell,  177  8W 

929 

■  Oa. — Governor  v.  WllIiamB,  Dufll. 
144. 

Mass.— Fisher  v.  Sfa&ttuck,  17  Pick. 
252. 

N.  Y. — Thompson  V.  Lookwood.  16 
Johns,  256. 

Pa. — Avery  v.  Layton,  119  Pa.  «04, 
13  A  528. 

Ont.— St  Thomas  V.  Yearsley.  22 
Ont.  A.  S40. 

See  venerally  Contraota  f  Cyc 
4481.   

81.  Whitefleld  v.  Xjongfellow,  IS 
He.  146;  Collins  v.  Westbury,  2  S. 
C.  L.  2li,  1  AmD  64S.  See  generally 
Contracts  [9  Cyc  44B  at  Mn). 

S8.  Ind.— Tucker  v.  State,  7S  Ind. 
242. 

ky. — Thompson  v.  Buokhannon,  S 
J.  J.  Harsh.  41*.  . 

N.  Y. — Thompson  T.  Iiockwood,  16 
Johns.  266. 

Tex. — Spauldlns  V.  Crawford,  27 
Tex.  166. 

Bna. — Huscombe  v.  Standing,  Cro. 
Jac.  187,  79  Reprint  168. 

08.  Thompson  v.  Lockwood,  16 
Johns.  (N.  yT)  266  {holding  that  the 
common-law  rule  that  duress  of  a 
coObUgor  1b  no  defense  does  not  ap- 
ply In  the  case  of  a  bond  extorted 
under  color  of  olllce,  for  the  reason 
that  the  validity  or  Invalidity  of  the 
bond  In  such  case  depends  on  the 
existence  or  absence  of  authority  in 
an  officer  to  require  a  bond  In  cer- 
tain cases,  which  In  turn  rests  on 
statutory  provisloos  solely).  See 
also  Infra  i  44. 

84.  SmlUi  V.  V.  8..  6  Ariz.  66.  46 
P  841;  Howgate  V.  U.  S..  8  App. 
(D.  C.)  277;  State  v.  Harney,  57  Hiss. 
868:  Sooy  v.  State,  41  N.  J.  L.  S94. 

26.  Byers  v.  State,  20  Ind.  47; 
Bowker  v.  Lowell,  49  He.  429; 
ThomDson  v.  Lockwood,  16  Johns.  (N. 
T.)  256;  Huscomhe  v.  Standing,  Cro. 
Jac.  18l_79  Reprint  168. 

as.  Whitefleld  v.  Lonfefellow,  18 
Me.  146;  Pflaum  v.  HcClintock,  180 
Pa.  8««.  18  A  734. 

87.  Bell  V.  Ximmo,  8  F.  Cas.  No. 
1,268.  5  McLean  109:  Eddy  v.  Harrin, 
1^  Me.  338,  36  Aml^  261;  Whitefleld 
V.  Longfellow,  13  He.  146. 

38.  Sddy  v.  Herrln,  17  He.  888, 
S6  AmD  261;  Moore  v.  Adams,  8  Oh. 
872,  32  AmD  728. 

as.  Lawrence  v.  Horrls,  167  App. 
Dlv.  186.  152  NYS  777;  Hamilton  v. 
Lockhart.  168  Pa.  462,  27  A  1077; 
Fulton  v.  Hood,  34  Pa.  S66,  75  AmD 
«64l Harris  v.  Tyaon.  34  Pa.  847,  64 
AmD  661. 


v.  Harchant.  11  F. 
Can.  No.  6,240,  1  Curt.  186;  Governor 
T.  Williams,  Ihidl.  (QaJ  244;  Justices 
Inferior  Ct.  v.  Wynn.  Dudl.  (Qa.)  22; 
Kavanagh  v.  Saunders,  8  lie.  422; 
Power  V.  Graydon.  58  Pa.  198;  Hut- 
ton  ▼.  Helme,  6  Watts  (Pa.)  846;  Mc- 
Kee  V.  Standard.  14  Serg.  &  R.  (Pa.) 
880;  Beacon  T.  Holmes,  18  Serg.  & 
R.  (PaJ^  190. 

81.  Hazelrlgg  v.  Donaldson,  2 
Mete.  (Ky.)  446,  447  (where  the 
court  said;  "Duress,  according  to  Us 
legal  slgnlflcatlon.  Is  personal  re- 
straint, or  a  fear  of  personal  Injury, 
or  Imprisonment.  The  withholding 
a  man's  property  Illegally  does  not 
place  him  under  fear  or  duress.  For 
such  an  Injury  the  law  affords  him 
ample  remedy'*).  Bee  generally  Con- 
tracts [9  Cyc  447  text  and  notes  26, 
271.  ' 

83.  Perry  v.  Hensley,  14  B.  Mon. 
(Ky.)  474,  61  AmD  164;  Collins  v. 
Westbury,  2  8.  C.  L.  211,  1  AmD 
648;  Sasportas  v.  Jennings,  1  S.  C.  L. 
470.  To  same  effect  Spalds  v.  Bar- 
rett, 67  in.  289,  11  AmR  10.  See 
generally  Contracts  [9  Cyc  4511. 

S3.  Shirley  v.  Byrnes,  84  T«t. 
626.  '       '  t 

84.  Jones  V.  Brltes,  t2  N.  Y. 
Super.  4».. 

so.  TmoA  rsMzaUj  see  Contracts 
J9  Cyc  411  et  seqliFraud  [20  Cyc 

Trand  as  aSsetlBV  ration  of  psla- 
olpal  aad  swstr  see  Principal  and 
Surety  [82  Cyc  69  et  ssq]. 

88.  CampbeU  v.  Cypress  Hills 
Ometery,  41  N.  T.  84;  Bruce  v.  Lee, 
4  Johns.  <N.  Y.)  410;  Boyd  v.  King, 
B7  N.  C.  152;  Graham  v.  Little.  66 
N.  C.  152:  Ward  v.  Huhbard,  62  Tex. 
669;  Johnson  v.  Srsklne,  9  Tex.  1. 

[a]  Where  a  bond  la  glvsn  for 
the  pnxpose  of  defrauding  creditors, 
and  both  parties  have  participated  In 
the  fraudulent  intent,  such  fraud 
may  be  set  up  as  a  defense  to  an 
action  on  the  bond.  Goudy  v.  Geb- 
hart,  1  Oh.  St  262;  Harvln  v.  Weeks, 
46  S.  C.  L.  SOI. 

37.  Hoitt  v.  Holcomb,  23  N.  H. 
635:  Fulton  v.  Hood,  34  Pa.  865,  75 
AmD  664;  Atlas  Bank  v.  Brownell,  9 
R.  I.  168.  11  AmR  281  [dlst  Franklin 
Bank  v.  Cooper.  36  He^  179].  See 
also  cases  Infra  notes  38,  89. 

38.  U.  S. — Hartshorn  v.  Day,  19 
How.  211,  15  L.  ed.  606:  Henderson 
V.  Hound  Coal  Co..  181  Fed.  487,  104 
CCA  285;  Greathouse  v.  Dunlap.  10 
P.  Cas.  No.  6.742,  3  McLean  303. 

Ala. — Mordecai  v.  Tankersly,  1 
Ala.  100. 


ArtL — 'Pentsr  v.  Obaugli.  17  Ark, 

7L 

D.  C. — Southern  Surety  Co.  v.  Bag- 
Iln.  87  App.  16. 

111. — Fowler  Cycle  Works  v. 
Praser,  110  III.  A.  126. 

Ind. — Huston  v.  Williams,  8 
Blackf.  170,  25  AmD  84;  Pence  v. 
Smock,  2  Bla^  SIS. 

Ky. — Nelson  t.  Howe  Macta.  Co., 
10  KyL  n. 

Mass. — ^Hasard  v.  Irwin.  18  Pick. 
96. 

Mo. — Burrows  v.  Alter,  7  Mo.  424. 

N.  H. — Watrlss  v.  Fierce,  82  N.  H. 
660:  Holtt  V.  Holcomb,  28  N.  H.  585. 

N.  J.— Rogers  v.  Colt.  21  N.  J.  L. 
18-  Leigh  V.  Clark.  11' N.  J.  Eo,  110. 

N.  Y.— Belden  v.  Davles.  2  N.  Y. 
Super.  466j  Farmers',  etc..  Bank  V. 
Whlnflald.  24  Wend.  419;  Dale  v. 
Roosevelt,  »  Ck)W.  807;  Franchot  v. 
Leach.  5  Cow.  608;  Parker  v.  Par- 
mele,  20  Johns.  180,  11  AmD  268; 
Dorr  V.  HunselL  13  Johns.  480;  Van 
Valkenburgh  v.  Rouk,  12  Johns,  8S7; 
Dorian  v.  Sammls,  2  Johns.  179  note. 

N.  C— Gwynn  v.  Hodge,  49  N.  C. 
168;  Gant  v.  Hunsucker,  28  N.  C. 
264,  66  AmD  408. 

Pa, — Stocker  v.  Schneider,  228  Pa. 
149,  77  A  487:  UoHugh  v.  Schuyl- 
kill 67  Pa.  tsi,  5  AmR  446;  Stover 
V.  Weir,  10  Serg.  ft  R.  26. 

R.  I.— Phillips  v.  Potter,  7  R.  L 
289.  82  AmD  As. 

Vt.— Davis  V.  Cole,  1  Tyler  26S 
(bond  surreptitiously  antedated). 

Va.— Taylor  v.  King.  6  Munf.  (20 
Va.)  868.  8  AmD  746. 

Eng. — Thoroughgood's  Ciase,  2  Coke 
9a,  76  Reprint  408. 

[a]  Bond  slffiLed  hr  Intoxieatsa 
pSMon^No  liability  will  be  Incurred 
on  a  bond  by  a  person  who  Is  In- 
duced to  sign  the  same  while  in  such 
an  Intoxicated  condition  that  he  does 
not  know  what  he  Is  about.  Hyman 
V.  Moore.  48  N.  C.  416;  King  v. 
Bryant,  3  N.  C.  591. 

[b]  An  UUterate  obligor  (1)  who 
la  Induced  to  execute  a  'bond  by  a 
misrepresentation  as  to  its  contents 
is  not  bound  thereby.  Schuylkill 
County  V.  Copley,  67  Pa.  886.  5  AmR 
441;  Cireen  v.  North  Buffalo  Tp.,  66 
Pa.  110;  Hall  v.  Tobln.  10  Pa.  Co. 
105.  (2)  But  the  fact  that  the 
obligor  was  unable  to  read  the  lan- 
guage of  the  bond,  or  that  the  bond 
was  not  read  or  explained  to  blm,  Is 
not  of  Itself  evidence  of  fraud. 
Bauer  v.  Roth,  4  Rawle  (Pa.)  83. 

39.  Oage  v.  Lewis.  68  111.  604; 
Fowler  Cycle  Works  v.  Fraaer,  110 
lU.  A.    126;   Huaton   v.   Williams.  8 


For  later  saass,  dsrslopauats  and  ekanfsa  In  the  law  see  cumulative  Annotations, 
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what  he  signs,  is  induced  to  sign  the  bond  by  f  rand- 
nlent  representations  as  to  collateral  matters,  he 
cannot  avoid  it  on  that  ground  in  an  action  flt  law, 
his  only  remedy  being  in  equity,"  or  by  virtue  of 
statnt^  where  it  is  regulated  by  statute;"  and  it 
has  been  held  that  even  under  the  statutes  the 
defmse  of  fraud  cannot  be  set  up  in  an  action  at 
law  if  the  fraud  is  such  as  calls  only  for  equitable 
reUef.** 

Obligee  arart  purtidiutte  in  fraud.  But  to  avoid 
8  bond  on  the  ground  of  fraud  in  its  execution  it 
should  appear  that  the  obligee  participated  in  or 
had  notice  thereof;**  and  henee  the  fraud  of  a 
coobligor^  or  of  a  third  person"  in  inducing  a  per- 
son to  execute  a  bond  will  not  relieve  such  person 
from  liability  thereon  unless  the  olfligee  was  in 
privity  with  the  wrongdoer  or  had  notice  of  the 
fraud  before  accepting  the  bond.** 


bblifor  kiLOWing  of,  or  participatiiig  in,  fnnd; 
retaining  beueftts.  A  bond  cannot  be  impeached  by 
an  obl^r  who  has  knowledge  of  the  fraud  before 
he  executes  the  bond/'  or  where  the  falsity  of  such 
statements  could  be  ascertained  at  the  time  the  bond 
is  given,**  or  where  the  fraudulent  act  is  that  of 
the  obligor  himself;*'  nor  ean  a  person  repudiate 
his  obligations  on  a  bond  on  the  ground  of  fraud, 
where  he  retains  the  benefits  derived  thereunder.*" 
37]  b.  Fraud  as  to  Gonaideratim.  In  those 
jurisdictions  where  the  distinction  between  law  and 
equity  prevails,  fraudulent  representations  as  to 
the  nature  and  value  of  the  consideration  cannot 
be  availed  of  at  law  to  vitiate  the  bond,*^  but  relief 
must  be  obtained  in  a  coiirt  of  equity."'  This  dis- 
tinction, however,  which  ia  generally  regarded  as 
more  teolmieal  thiin  real,"  has  been  rejected  by  the 


Blackf.  (Ind.)  170,  26  AmD  84. 
jtlso  cases  supra  notes  37.  38. 

[a]  "Whmn  tb«  OiM^etloB  b*- 
twMB  lav  aatt  •anitr  !■  prsMrvsa 

.  .  .  the  fraud  which  will  defeat  an 
action  at  law  upon  a  sealed  Instru- 
ment Is  confined  to  fraud  In  the  exe- 
cutliHi  of  the  Instrument,  much  as  the 
misreading  of  the  Instrument,  the 
substitution  of  one  paper  for  an- 
other, or  where,  by  other  device  or 
irlckery,  the  maker  was  Induced  to 
alfa  and  seal  It.  believtag  at  the 
time  he  was  slanlnff  and  sealing  a 
-dttferent  paper."  Fowler  Cycle 
Works  V.  FriSer,  110  111.  A.  126.  129. 

40.  Fowler  Cycle  Works  v.  Fraser. 
110  111.  A.  12S;  Phinipa  v.  Potter.  7 
R.  I.  289,  82  AmD  6^ 

[a]  nam  fraud  committed  In  a 
settlement  of  accounts  which  pre- 
ceded, or  In  a  statement  of  facts 
which  Induced,  its  execution  cannot 
be  pleaded  or  given  In  evidence,  the 
only  remedy  in  such  cases  being  in 
equity.  Taylor  v.  King,  6  Munf.  <20 
Va.)  3S8,  8  AmD  74«. 

41.  Tyson  v.  Willlamaon,  96  Va. 
616,  SZ  BE  42:  X^olumbla  Acc.  Assoc. 
V.  Hockey.  9»  Va.  878,  26  SE  1009; 
Brown  v.  Rlce^  7fi  Va.  829. 

4a.  Tyson  v.  Williamson,  96  Va. 
136.   S2   SE  42    (holding  that  Code 

L8299,  authorizing  the  obligor  of  a 
nd  to  plead  the  obligee's  fraud  In 
Inducing  him  to  execute  It  as  a  de- 
fense to  an  action  thereon  at  law.  Is 
not  available  where  such  defense  Is 
based  on  wiultable  grounds  requir- 
ing a  reaclaalon  of  the  contract, 
which  relief  can  be  given  only  In 
•qultr)- 

48.  Can-  V.  Uoore,  2  Ind.  602; 
Jennera  v.  Howard,  6  Blackf.  (Ind.) 

:«o. 

44.  Dangler  v.  Baker,  36  Oh.  St. 
67S:  Bigelow  V.  Comegys,  fi  Oh.  St. 

2S6. 

45.  McCllntick  v.  Cummins.  16  F. 
Cas.  No.  8.699.  8  HoZ^ean  168:  Morri- 
son V.  Clay,  Hard.  (Ky.)  421  (hold- 
ing that,  where  the  obligee  of  a 
bond  was  a  creditor  of  a  third  party 
to  whom  the  obligor  was  indebted, 
and  In  consideration  of  which  In- 
debtedneea  the  bond  was  given,  the 
obligor  cannot  be  relieved  from  lia- 
bility on  the  bond  l>e<»use  of  fraud 
committed  by  such  third  party  In  his 
contract  with  him,  unless  the  obligee 
was  privy  thereto) :  Felgenspan  v. 
Wilson.  68  N.  J.  L.  S8,  62  A  183; 
Moffatt  V.  Herehant^  Bank,  11  Can. 
S.  C.  46. 

46.  Gray  v.  Phillips,  88  Oa.  199, 
14  SE  206;  Felgenspan  v.  Wilson. 
68  K.  J.  U  83,  62  A  233;  Tvson  v. 
Williamson.  96  Va.  636,  82  SE^42. 

[a]  OouaalOB  not  shows. — C!ol- 
tuslon  Is  not  shown  where,  In  an  ac- 
tion on  a  bond  conditioned  to  pay 
the  amount  of  a  Judgment  in  a  eult 
against  a  thlM  person.  It  appears 
that,  although  there  was  a  good  de- 
fense, default  had  been  made,  and 
that,  although  such  third  person  was 
long  afterward  possessed  of  sufR- 
tlent  property  to  satisfy  the  Judg- 
ment, he  was  permitted  to  dispose  of 


It  without  any  efCort  on  the  part  of 

Slalntltr  to  prevent  It.     Tracy  v. 
[aloney.  106  Mass.  90. 
47.    Hlggs    V.    Smith.    8    A.  K. 
Marsh,  (i^.)  388. 

49.  Dubois  V.  Loper.  1  N.  J,  I.. 
4S8:  Fulton  v.  Hood.  84  Fa.  166.  75 
AmD  664. 

49.  U.  S.  V.  Quantity  of  Distilled 
Spirits.  27  F.  Cas.  No.  16,099,  4  Ben. 
349:  Evans  v.  Darvo,  24  Pa.  62,  62 
AmD  369. 

60.  Thomson  V.  Sanders,  26  NT 
WklvDlg  387  [rev  on  other  grounds 
118  N.  T.  262,  23  NE  374,  2  Sllv,  A. 
1671. 

01.  U.  B.— Hartshorn  v.  Day,  19 
How.  211,  16  L.  ed.  606. 

III. — ^Fowler  Cycle  Works  v. 
Fraaer.  110  III.  A.  126. 

Ky. — West  v.  Morrison,  2  Bibb  876. 

Mo. — Burrows  v.  Alter,  7  Mo.  424. 
But  see  Casey  v.  Smales,  4  Mo.  77 
(holding  that  In  a  suit  on  a  bond 
fraudulent  representations  as  to  the 
soundness  of  a  slave,  the  considera- 
tion for  the  bond,  constitute  a  good 
defense). 

N.  Y. — Stevens  v.  Judson,  4  Wend. 
471;  Dale  v.  Roosevelt,  9  Cow.  307; 
Franchot  v.  Leach;  6  Cow.  606;  Dorr 
V.  Munsellt  18  Johns.  480;  Vrooroan 
V.  Phelps,  8  Johna.  111. 

Tenn. — ^Armstrong  v.  McConnell.  1 
Terg.  82. 

Va. — Gordon  v.  Jeffrey,  2  I>elgh 
(29  Va.)  410;  Wvche  v.  Macklln.  2 
Rand.  <23  Va.)  426;  Taylor  v.  King, 
«  Munf.  (20  Va.)  368,  8  AmD  746. 

"Where  the  fraud,  covin,  and  false 
representations,  which  are  set  up  as 
a  defence  to  a  bond,  are  respecting 
the  right,  title,  amount,  soundness, 
quantity,  quality,  or  value,  of  the 
consideration  which  Influenced  the 
obligor  to  make  the  bond,  the  de- 
fence is  eaultable,  and  not  lentl.  at 
common  law."  Huston  v.  Wlulams, 
8  Blackf,  (Ind.)  170.  171,  86  AmD 
84. 

[a]  Beaaon  for  rnlai— "The  gen- 
eral rule  Is,  that  In  an  aotlon  upon 
a  sealed  Instrument  In  a  court  of 
law,  failure  of  consideration,  or 
fraud  in  the  consideration,  for  the 
purpose  of  avoiding  the  obligation, 
is  not  admissible  as  between  parties 
and  privies  to  the  deed;  and,  more 
especially,  wh^re  there  has  been  a 

Sart  execution  of  the  contract.  The 
IfTlcuIties  are  In  adjusting  the  rights 
and  equities  of  the  parties  In  a  court 
of  law:  and  hence.  In  the  States 
where  the  two  systems  of  Jurispru- 
dence prevail,  of  equity  and  the 
common  law.  a  court  of  law  refuses 
to  open  the  question  of  fraud  In  the 
consideration,  or  in  the  transaction 
out  of  which  the  consideration 
arises,  in  a  suit  upon  the  sealed  In- 
strument, but  turns  the  party  over 
to  a  court  of  equity,  where  the  In- 
strument can  be  set  aside  upon  such 
terms  as.  under  all  the  circum- 
stances, may  be  equitable  and  Just 
between  the  parties.  A  court  of  law 
can  hold  no  middle  course;  the  ques- 
tion Is  limited  to  the  validity  or  In- 
validity of  the  deed.  .  .  .  The  case  In 


hand  Illustrates  the  Impropriety  and 
Injustice  of  admitting  evidence  of 
fraud  to  defeat  agreements  of  the 
character  In  question  in  a  court  of 
law.  We  have  a  record  before  ua  of 
1,066  closely-printed  pages  of  evi- 
dence submitted  to  the  lury,  and  a 
trial  of  the  duration  of  some  six 
weeks.  Goodyear  and  his  licenaeeA 
had  -  acquired  vested  and  valuable 
rights  under  the  agreements  In  this 
patent,   and  who   were   in   no  way 

{>rivy  to,  or  connected  with,  the  al- 
eged  fraud,  nor  parties  to  this  suit; 
and  yet  It  Is  assumed,  and  without 
the  assumption  the  fraud  would  be 
Immaterial,  that  the  effect  of  avoid- 
ing the  agreements  would  be  to  ab- 
rogate these  rights.  They  had  been 
In  the  enjoyment  of  them  for  nearly 
three  years,  and  may  have  Invested 
large  amounts  of  capital  In  the  con- 
fldence  of  their  validity.  They  were 
derived  from  Chaffee  himself,  the 
patentee  of  the  improvement.  A 
court  of  equity,  on  an  application  by 
him  to  set  aside  the  agreements  on 
the  ground  of  fraud,  would  have  re- 
quired that  these  third  parties  In  In- 
terest should  have  been  made  par- 
ties to  the  suit,  and  would  have  pro- 
tected their  rights,  or  secured  them 
against  loss,  ii  It  Interfered  at  alL 
upon  the  commonest  principles  of 
equity  Jurisprudence.*'  Hartshorn  v. 
Day,  19  How.  (U.  S.)  211,  222,  16  L. 
ed.  606  (per  Nelson,  J.).  To  same 
effect  Selden  v.  Myers,  20  How, 
(U.  S.)  606.  16  L.  ed.  97^6;  Jones  t. 
Austin.  17  Ark.  498. 

[b]  ZUnstratUnui. — Fraud  affecting 
the  consideration  and  as  inducement 
to  the  execution  has  been  held  not  to 
be  ground  for  avoidance,  In  an  ac- 
tion at  law,  in  the  case  of  fraudu- 
lent misrepresentations  aa  to:  (1) 
The  nature  and  extent  of  an  interest 
In  a  patent  Outshom  v.  Day,  19 
How.  (U.  S.)  211,  16  L.  ed.  606TlDorr 
V.  Munaell,  18  Johns.  (N.  T.)  480.  <2) 
The  ability  of  the  promisor  to  pay. 
Stevens  v.  Judson.  4  J^end.  (N.  T.) 
471.  (8)  The  qualities,  existence,  or 
value  of '  an  article  sold.  Dorr  v. 
Munsell,  supra;  Dorian  v.  Sammls,  2 
Johns.  (N.  T.)  179  note;  Vrooman  v. 
Phelps.  2  Johns.  (N.  T.)  177:  Wyche 
V.  Macklln,  2  Rand.  (28  Va.}  426. 
(4)  The  condition  of  the  title  of  land 
sold.  Rogers  v.  Colt,  21  N.  J.  L.  18; 
Parker  v.  Parmele,  20  Johns.  (N.  T.) 
130,  11  AmD  2B8.  (6)  The  financial 
situation  and  property  of  one  of  the 

eartles  to  a  negotiation.  Belden  v. 
lavlea,  2  N.  T.  Super.  466.  (6)  The 
existence  of  a  coal  mine  on  land  sold. 
Dale  v.  Roosevelt,  9  Cow.  (N.  T.) 
307. 

6S.  Fowler  C^cle  Works  v. 
Fraser,  110  111.  A.  126:  Armstrong  v. 
McConnell,  1  Terg.  (Tenn.)  82;  Pol- 
lard V.  CartWTlght,  2  Hen,  A  M.  (12 
Va.)  116. 

53.  Stevens  v.  Judson,  4  Wend. 
(N.  T.)  471,  478  (where  In  holding 
that  false  repreaentattonB  for  the 
purpose  of  inducing  one  to  become 
a  surety,  as  to  the  financial  standing 
of  the  principal,  were  -inadmieslble 
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courts  in  some  jorisdictions,^  and  has  been  modified 
by  statutory  enactments  which  allow  fraud  in  the 
consideration  to  be  pleaded  as  a  Aeteaae  in  an 
action  on  the  bond.^^ 

[$  38]  a.  Validity  m  Oeneral— 1.  Statutory 
Bonds — a.  In  General.  A  bond  to  be  good  as  a  stat- 
tory  bond  should  in  general  comply  in  respect  to  its 
conditions  and  execution  with  the  requirements  of 
the  act  under  which  it  is  given,  and  its  noncompli- 
ance with  a  material  requirement  may  render  it 
invalid  as  a  statutory  bond;""  but  if  a  bond  is  in  the 
precise  language  of  the  statute,  it  is  valid,  although 
a  part  of  it  cannot  be  enforced. °^  The  omission  of 
a  material  condition  in  a  bond  vitiates  it  where  the 
statute  in  express  terms  or  by  necessary  implication 


so  provides.""  But  if,  in  the  absence  of  such  a  pro- 
vision, an  omission  of  some  prescribed  condition 
does  not  render  the  bond  void,  it  is  valid  as  a  statu- 
tory bond  so  far  as  the  inserted  conditions  extend;^* 
and  it  has  been  held  that  the  omitted  conditions  may 
be  supplied,*"  and  that  the  bond  is  merely  voidable 
at  the  election  of  the  party  for  whose  benefit  it  was 
giVen.*^'  However,  an  obligor  will  not  be  permitted 
to  take  advantage  of  an  omission  of  a  condition 
where  such  omission  is  beneficial  to  him.*^ 

39]  b.  Sabstantial  Oomplianos  with  Statiit«. 
Except  where  the  statute,  either  expressly  or  im- 
pliedly, declares  all  bonds  void  which  do  not  strictly 
comply  with  the  requirements  therein  prescribed,^ 
a  bond  need  not  be  in  the  exact  words  of  the  statute. 


as  a  defense  at  law,  the  court,  by 
Savage.  C.  J.,  remarked:  "1  confess 
I  can  see  no  very  good  reason  why 
this  defence  should  be  excluded  from 
a  court  of  law,  and  the  party  sent 
into  a  court  of  equity;  but  so  the 
point  has  always  been  decided"). 

M.  Hazard  v.  Irwin.  18  Plclt. 
(Mass.)  96;  Boynton  v.  Hubbard,  7 
Mass.  112,  119  (where  the  court,  by 
Parsons,  C.  J.,  flald  that  where  fraud 
Is  proved  or  admitted,  "no  good  rea- 
son can  be  assigned  why  relief 
should  not  be  obtained  [In  a  court  of 
law] ;  although  not  always  in  the-same 
way  in  which  It  may  be  obtained  In 
equity");  Hoitt  v.  Holcomb,  28  N.  H. 
636,  554  (holding  that  fraud  In  the 
consideration  vitiates  all  contracts, 
and  is  ground  of  avoidance  of  a  hona 
equally  with  a  simple  contract,  and 
where  the  court  said  that  the  dis- 
tinction "was  baaed  upon  a  con- 
founding of  fraud  with  want  of  con- 
sideration, two  things  radically  and 
essentially  distinct,  and  standing 
upon  principles  entirely  unlilte.  The 
principle  of  the  common  law  Is  well 
settleo,  that  fraud  vitiates  every- 
thing, contracts,  obligations,  deeds 
of  conveyance,  and  even  the  records 
and  Judgmenta  of  courts.  Incontro- 
vertible as  they  are  on  every  other 
ground;  while  want  or  failure  of 
consideration  alone  Is  no  defence  to 
any  specialty");  Phillips  v.  Potter,  7 
R.  I.  289.  SOO,  82  AmD  B9B  (where 
the  court  aald:  "While  the  obligation 
remains  executory,  and  the  defend- 
ant specially  pleads  that  It  was  pro- 
cured by  the  fraud,  covin  and  mis- 
representation of  Uie  plaintiff,  set- 
ting forth  wherein  such  fraud  con- 
sists, and  thus  showing  to  the  court 
that  it  reaches  to  the  substance  of 
the  consideration,  such  a  party  is 
not,  by  any  form  of  practice,  or  by 
any  rules  of  technical  law  adopted 
or  acted  upon  In  this  State,  estopped 
from  availing  himself  of  such  a  de- 
fence. This  conclusion  does  not,  of 
necessity,  Involve  the  decision  that 
such  an  obligation  Is  void.  How- 
ever courts  may,  at  different  times, 
have  been  divided  In  opinion,  upon 
the  question,  whether  fraud,  going 
not  to  the  execution  but  to  the  con- 
sideration, of  a  deed,  renders  it  void 
or  voidable  only,  they  all  agree  In 
this,  that  as  between  the  original 
parties,  the  party  wronged  may, 
either  at  law  or  In  equity,  set  up  the 
fraud,  and  may  avoid  it  at  his  elec- 
tion"); Evans  V.  Edmonds,  13  C.  B. 
777.  76  ECL  777,  138  Reprint  1407. 

[a]  Xxi  Peima jlvaala,  (1)  there 
being  no  separate  courts  of  equity, 
no  account  is  made  of  the  distinc- 
tion, It  being  considered  that  what- 
ever would  be  sufflcient  ground  for 
relief  In  such  court  may  he  made  a 
ffround  of  defense  in  a  court' of  law, 
under  a  plea  of  the  general  Issue 
with  leave  to  give  the  special  matter 
In  evidence,  or  by  pleading  it 
specially.  Bauer  v.  Roth,  4  Rawle 
83:  Carpenter  v.  QroEt,  5  Serg.  &  R. 
162;  Solomon  v.  Klmmel,  6  Blnn.  232: 
Baring  v.  Shippen,  2  Binn.  154; 
Swift  V.  Hawkins,*!  Dall.  17,  1  L. 
ed.  18.  (2)  "In  Pennsylvania,  the 
question,  whether  fraud.  ^Ing  to  the 


substance  of  the  consideration  of  a 
sealed  Instrument,  can  be  eet  up  in 
bar  at  law,  could  not,  until  a  recent 
period,  well  arise,  as  the  subject  of 
a  distinct  and  Independent  adjudica- 
tion; because,  under  her  system  of 
Jurisprudence,  the  courts  exercised  a 
mixed  Jurisdiction,  and  administered 
Justice  in  each  case  as  it  arose,  upon 
the  blended  principles  of  law  anfl 
equity."  Phillips  v.  Potter,  7  R.  I. 
289.  298,  82  AmD  698. 

tbi  In  Sovth  Carolina  the  rule 
was  early  established  that  fraud  af- 
fecting the  consideration  was  suffl- 
cient to  avoid  a  bond,  in  an  action 
at  law.  Jeter  v.  Tucker,  1  S.  C.  246; 
Colburn  v.  Matthews,  SI  S.  C.  L. 
386;  Ragsdale  v.  Thorn,  26  S.  C.  L. 
836;  Waring  v.  C%eesebo rough,  19 
S.  C.  L.  18f;  Wylle  v.  Adams,  10  S. 
C.  L.  78;  SUte  v.  (halliard,  2  8.  C.  L. 
II,  1  AmD  628;  Oray  v.  Handklnson, 
1  S.  C.  L.  278. 

BS.  U.  S. — Oreathouse  v.  Dunlap, 
10  P.  Cas.  No.  6.742,  8  McLean  303 
(under  Ohio  statute). 

Cal. — Comstock  v.  Breed.  1 2  Cal. 
286. 

Ind. — Huston  v.  Williams,  S 
Blackf.  170,  26  AmD  84;  Leonard  v. 
Bates.  1  Blackf.  ITS. 

Iowa. — Chambers  t.  Games,  2 
Greene  820, 

N.  H.— Holtt  V.  Holcomb,  28  N.  H. 
585. 

N.  J.— \Lord  V.  Brookfleld,  87  N. 
J.  L.  562  (holding  that  the  defense 
of  fraud  in  the  consideration  can- 
not be  pleaded  in  bar,  but  can  only 
be  used  at  the  trial  to  reduce  the 
amount  of  plalntifTa  recovery). 

N.  C— Hall  V.  Oullford  County,  74 
N.  C.  ISO.  188  (where  the  court  said: 
"Before  C.  C.  P.,  If  parties  accounted 
with  each  other,  and  the  debtor  gave 
"the  creditor  his  ttond  for  the  balance 
due,  every  thing  was  merged  in  the 
bond;  and.  at  Taw,  the  debtor  was 
not  allowed  to  set  up  any  defence 
of  mistake  or  fraud  in  the  settlement 
or  In  the  consideration  of  the  bond: 
but  if  such  mistake  or  fraud  were 
alleged  and  proved,  he  could  have 
relief  in  equity.  Now,  wo  adminis- 
ter both  law  and  equity  In  the  same 
civil  action.  If,  therefore,  there  was 
mistake  or  fraud  In  the  consideration 
of  the  bonds  sued  on,  the  defendants 
may  show  it  in  this  action,  and  have 
the  benefit  of  it  as  a  consideration, 
or  by  way  of  having  the  bonds  re- 
formed so  as  to  show  the  amount 
Justly  due").  See  Guy  v.  Mcl^ean. 
12  N.  C.  46  (as  to  the  law  prior  to 
the  statute). 

ta]  The  elPeot  of  such  statutes 
is  to  put  contracts  under  seal  on  the 
same  footing  as  parol  contracts,  with 
respect  to  the  defense  of  fraud  in 
the  consideration.  Lord  v.  Brook- 
fleld, 37  N.  J.  L.  652. 

S8.  U.  S.— Dixon  v.  U.  S.,  7  F.  Cas. 
No.  3,934,  1  Brock.  177;  U.  S.  v. 
Howell,  26  P.  Caa  No.  15,406,  4  Wash, 
a  C.  620. 

Ark.— Wilson  v.  White,  82  Ark.  407, 
102  SW  201.  12  AnnCTas  378- 

Ind. — Caffrey  v.  Dudgeon,  88  Ind. 
512.  10  AmR  126;  Aurora  v.  West,  22 
Ind.  88,  SB  AmD  418  note. 

iltS. — Howard  v.  Brown,  21  Ma  885. 


Miss. — Amos  V.  Allnutt,  10  Miss. 
216;  Mclntyre  v.  White,  «  klisa.  298. 

N.  T. — Davis  v.  Kn^er.  4  B.  D. 
Smith  360. 

Pa. — Thorne  v.  Travellers'  Ins.  Co., 
80  Pa.  16,  21  AmR  89  note. 

Tex. — Johnson  v.  EIrsklne,  9  Tex. 
1;  Lawton  v.  State,  6  Tex.  270;  Maya 
v.  Lewis.  4  Tex,  1. 

See  also  infra  I  89. 

Am  a  ooaunon-law  iMnd  see  Infra 
B  41. 

ST.  Peo.  V.  Mitchell,  6  N.  T.  Super. 
466. 

68.  U.  S.  V.  Gordon,  7  Cranch  (U 
S.)  287,  3  L.  ed.  347  [dlsm  app  26  P. 
Cas.  No.  16,233,  1  Brock.  190]:  Dixon 
V.  U.  8.,  7  P.  Cas.  No.  8,934,  1  Brock. 

177;  U.  S.  V.   ,  24  P.  Cas.  No. 

14,413,  1  Brock.  195;  V.  8.  v.  Morgan. 
26  F.  Caa.  No.  1B,80B,  8  Wash.  C. 
C.  10. 

Sft.  Gibson  V.  Beckham.  16  Gratt 
(67  Va.)  321;  Chambers  v.  Cllne.  SO 
W.  Va  688,  66  SB  999;  Reed  v. 
Hedges.  16  W.  Va.  167. 

eo.  Slocomb  V.  Robert,  16  La.  178; 
Boswell  V.  Lalnhart,  -t  La.  897.  See 
also  infra  1  46. 

61.  Shaw  V.  Tobias.  8  N.  T.  188: 
Smith  McFall,  18  Wend.  (K.  T.) 
621. 

6S.  Rouse  V.  Jayjie.  14  Ala.  727 
(holding  that,<wliere  the  conditions 
in  the  bond  are  more  beneflelal  to 
the  obligor  than  those  prescribed  by 
statute,  the  bond  is  not  void);  Jus- 
tices Columbia  Inferior  Ct.  v.  Wynn, 
Dudl.  (Ga.)  22;  Waterous  Engine 
Works  Co.  V.  Clinton.  110  Minn.  267. 
874,  126  NW  269  (where  the  court 
said:  "For  the  purpose  of  determin- 
ing the  effect  or  a  variance  It  is  al- 
ways pertinent  to  Inquire  who  may 
take  advantage  of  it.  If  an  action 
were  brought  against  the  sureties 
upon  the  bond  we  are  considering, 
they  could  not  successfully  defend 
against  It  because  It  was  for  an 
amount  less  than  that  required  by 
the  statute,  for  it  would  be  impossi- 
ble to  see  how  that  fact  could  In  any 
way  be  detrimental  to  them"); 
Seeligson  v.  De  Witt  County,  1  Tex. 
A.  Civ.  Cas.  I  820. 

83.  U.  S.— U.  S.  V.  Brown,  24  F. 
Cas.  No.  14,663,  Ollp.  165. 

Ala. — Whltsett  v.  Womack,  8  Ala. 
466;  Whltted  v.  Governor,  6  Port. 
335. 

Cal. — San  Francisco  v.  Hartnett,  1 
Cal.  A.  662.  82  P  106*. 

Ga. — Tucker  v.  Davis.  16  Ga.  673; 
Central  Bank  v.  Kendrlck,  Dudl.  66; 
Justices  Columbia  Inferior  Ct.  v. 
Wynn.  Dudl.  22. 

Ky. — Shuttleworth  v.  Levi,  IS 
Bush  195. 

N.  T.— Ring  V.  Glbbs,  26  Wend. 
502;  Van  Deusen  v.  Hayward,  17 
Wend.  67. 

Pa*— Speck  v.  Com.,  5  Watts  &  S. 
324;  Philadelphia  v.  Shallcross,  14 
Phi  la.  135. 

Tex. — Ward  v.  Hubbard,  62  Tex. 
669;  Johnson  v.  Brsklne,  9  Tex  1; 
Lawton  v.  State,  B  Tex,  270;  Janes 
V.  Reynolds.  2  Tex.  250;  Turner  v. 
State,  14  Tex.  A.  168. 

Eng. — Norton  v.  Simmes,  ^b.  12, 
80  Reprint  163;  Maleverer  v.  Red- 
Shaw,  1  Mod.  SB.  86  Reprint  712. 


For  later  oaiM.  deralo^sata  and  okaagea  in  the  law  see  cumulative  Annotations,  same 
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§§  39-40] 


BONDS 


[9C.J.]  25 


and  the  fact  that  it  slightly  varies  from  the  form 
preserihed  will  not  invalidate  it,  provided  it  includes 
sabstantiaUy  all  that  the  statute  requires,  that  is, 
such  obligations  as  are  imposed  by  the  statute,  and 
allows  every  defense  given  'by  law,^  as  where  it  is 
more  specific;  than  the  statute  requires,  but  imposes 
no  additional  obligation.^  Thus  a  bond  intended  to 
be  given  pursuant  to  the  requirement  of  a  statute 
is  not  invalid  because  of  a  variance  from  the  statn- 
tory  requirement  as  to  parties,"^  and  as  to  execu- 
tion,*^ unless  the  variance  is  material,"^  and  the  pro- 
vision is  not  merely  directdry,"  and  unless  the  sole 

[a]  To  MmOar  •  Btatirtozr  bead 
Toid  for  nonconformity  to  tha  stat- 
ute. It  must  be  made  ho  by  express 
enactment,  or  else  be  Intended  as  a 
fraud  on  the  obligors  by  color  of 
law,  by  an  evasion  of  the  statute, 
or  be  more  onerous  on  the  obllKora 
than  the  statute  requires.  Ward  v. 
Hubbard.  62  Tex.  659. 

64,  U.  S.— U.  S.  V.  Hodson.  10 
Wall.  595.  19  L.  ed.  937;  Wood  v. 
Cony  Water-Works  Co.,  44  Fed.  146, 
12  LRA  168  note  [app  dism  164  U. 
S.  624  mem,  14  SCt  1166  mem,  88  L. 
ed.  1082  mem]. 

Ala. — Nelson  v.  Hubbard.  96  Ala. 
238,  11  S  428,  17  LBA  876  note:  Bor- 
ing T.  Williams,  17  Ala.  £10. 

Ark. — Nunn  v.  Ooodlett,  10  Ark. 
89. 

Cal.— Milea  v.  Haley.  170  Cal.  161, 
"  P  45;  Peo.  v.  Smyth,  28  Cal.  21. 


consideration  for  the  bond  la  the  statutoiy  require- 
ment.™ 

A  variance  in  the  time  of  ezecatioiL  of  a  bond 
from  that  prescribed  by  statute,  whether  before  or 
after,  is  r^arded  as  immaterial,^^  unless  by  the  pro- 
visions of  the  statute  the  prescribed  time  'of  execu- 
tion is  essential  to  the  validity  of  the  bond.'^ 

A  proTlBion  reqniiing  the  official  approval  of  a 
bond  is  merely  directory,  and  hence  an  irregularity 
or  entire  failure  in  this  respect  does  not  mffect  the 
validity  of  the  bond." 

[$40]   c  Gontaintng  Oonditiona  Not  Anthorised 
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Conn. — Holbrook 
Conn.  602. 


entley,  32 


D.  C— Spelr  v.  V.  S.,  31  App.  476. 
.r^»rrTCh«n«y_  y.  Trammell,  66  Fla. 


mdrick, 


461.  461.  62  8  010  [clt  Cyc]. 
Ga— Central    Bank  v. 

Dudl.  66. 

III.— Cicero  V.  Hall.  240  111.  160,  88 
NE  476;  Purcell  v.  Bear  Creek,  1S8 
111.  524.  28  NE  1086;  Schlll  v.  Rela- 
dorf.  88  111.  411;  Balllngall  v.  Car- 
P«nter.  S  111.  306:  School  Trosteea  v. 
Rodgers,  7  III.  A.  33. 

Tnd. — Dewey  v.  Btata.  91  Ind.  178: 
State  T.  Carton,  It  Ind.  1,  2  AmR 
116. 

^  Basham  v.  Com..  18  Bush  80; 
Cobb  v.  Com.,  a  T.  R  Hod.  891. 

80B.  18  AmD  302. 

3Ilnn. — ^Waterons  Engine  Works 
Co.  V.  Clinton,  110  Minn.  267,  126  NW 
in;  Lanier  v.  Irvine.  21  Minn.  447. 

Miss. — Oulfport  Bank  v.  O'Neal,  86 
Mlsa.  45,  88  S  680;  Boykln  v.  State,  60 
Utes.  375;  Amoa  v.  Allnntt,  10  Utofl. 
lis. 

Mo.— WImpey  v.  Evans,  84  Mo. 
141;  Newton  v.  Cox,  76  Mo.  362;  Flint 
y.  Young,  70  Mo.  221;  Graves  v.  Me- 
Hugh,  68  Mo.  499;  Hoahaw  v.  GuUett, 
63  Uo.  208. 

K  IL— Probate  Judge  v.  Ordway. 
-3  N.  H.  198. 

N.  J. — McEachron  v.  New  Provi- 
dence Tp..  35  N.  J,  L.  628;  Hoboken 
v.  Evans,  31  N.  J.  L.  842;  Smith  v. 
Allen,  1  N.  J.  Eq.  43,  21  AmD  33, 

N.  T---New  York  v.  Goldman.  125 
N.  Y.  895,  26  NE  466;  McGowen  "v. 
rwyo.  8  Barb.  310;  Ring  v.  Oibbs.  26 
Wend.  602;  Van  Deusen  v.  Hayward, 
17  Wend.  67;  Allegany  County  v.  Van 
Campen,  3  Wend.  48. 

N-  C. — Governor  v.  Miller.  20  N.  C. 
41;  Rhodes  v.  Vaughan,  9  N.  C.  167; 
Judges  v.  Deans,  9  N.  C.  93. 

Oh, — Davisson  v.  Burgess,  31  Oh. 
St.  78;  Place  v.  Taylor,  22  Oh.  St. 
317;  Propeller  Ogontz  v.  Wick,  12 
Oh.  St  333;  Bentley  v.  Dorcas,  11  Oh. 
St.  S98;  Crelghton  v.  Harden,  10  Oh. 
St.  579;  State  v.  Findley,  10  Oh.  61; 
Collier  V.  Johnson,  7  Oh.  236;  Rey- 
nolds V.  Rogers,  5  Oh.  168;  Insolvent 
Comrs.  V.  Way,  3  Oh.  103;  Gardener 
V.  Woodyear.  1  Oh.  170. 

Com.  V.  iMUh,  1  Watts  A  8. 
Sharp  v.  U.  S.,  4  Watts  21.  28 
AmD  (76  note, 

R- 1.— Tripp  V.  Barton,  18  R  I.  180. 

a  C— Jamison  v.  Knotts,  46  S.  C. 
U^190;  State      Bates.  18  S.  C.  L. 

Tenn^ — State  v.  Wltherspoon,  9 
Hnmphr.  8H;  Klnowmon  v.  Carroll, 


9  Yerg.  11,  30  AmD  391. 
Tex. — Ward  v.   Hubbard,   62  Teiu 

569;  Johnson  v.  Ersklne,  9  Tex.  1. 

Vt. — North  Bennington  First  Nat. 
Bank  v.  Mount  Tabor.  62  Vt.  87.  86 
AmR  734;  Grand  Isle  Probate  Ct.  v. 
Strong,  27  Vt.  202,  66  AmD  190. 

Va.— White  v.  Clay,  7  Leigh  (34 
Va.)  68. 

Wash. — IhrlK  v.  Scott,  B  Wash.  684, 
32  P  466. 

W.  Va. — Chambers  v.  Cline,  60  W. 
Va.  688.  597.  66  SB  999  [quot  Cycl: 
Cabell  v.  Given,  80  W.  Va.  760,  6  SE 
442. 

Wis. — Conover  v,  Washington 
County,  5  Wis.  438;  Yale  v.  Flanders, 
4  Wis.  96. 

[a]  Tarlanos  tsoja  statute  held 
Immaterial^— (1)  The  omission  or 
misstatement  of  words  which  can  be 
supplied  or  changed  by  iconstructlon. 
Peo.  V.  Barnwell,  41  111.  A.  617;  Gath- 
wrlght  V.  Callaway  County,  10  Mo. 
663;  Insolvents  Comr.  v.  Way,  3  Oh. 
103;  Klncannon  v.  Carroll,  9  Yerg. 
(Tenn.)  11.  80  AmD  3B1;  (2)  The 
omission  of  a  particular  enumeration 
of  official  duties  after  general  words 
Including  the  whole  duty.  Justices 
Columbia  Inferior  Ct.  v.'  Wynn,  Dudl. 
(Oa.)  22.  (3)  The  omission  of  a  con- 
dition rendered  unnecessary  by  a 
chance  in  the  condition  of  funds,  to 
secure  which  the  bond  Is  given.  Mil- 
waukee County  v.  Pabat^  15  Wis.  311. 

[b]  Where  a  alngl*  bond  covers 
two  nOBlxnnnta,  although  the  re- 
quirements are  by  separate-  statutes 
which  contemplate  a  bond  for  each 
one,  it  has  bean  upheld  In  its  entirety 
aa  a  statutory  bond.  Burk  v,  Gal- 
veston County,  76  Tex.  267,  13  SW 
465.  To  same  effect  Greene  County 
V.  Wllhlte.  29  Mo.  A.  469. 

68.  Boring  v.  Williams,  17  Ala. 
610;  Sanders  v.  Rives,  3  Stew.  (Ala.) 
109;  Probate  Judge  v.  Ordway,  23  N. 
H.  198;  Judges  v.  Deans,  9  N.  C.  93; 
Insolvents  Comr.  v.  Way,  3  Oh.  103. 

ee.  Detroit  v.  Grant,  107  Mich. 
151,  64  NW  1050  (holding  that  a  stat- 
ute^ bond  may  be  vtuid  although 
the  obligee  named  Is  not  the  one 
designated  by  the  statute). 

[aj  ZUuatratlons. — (1)  A  bond 
given  under  a  statute  is  valid  where 
It  is  given  to  the  treasurer  instead 
of  to  the  town  In  Its  corporate  name, 
even  though  it  names  no  individual 
and  the  statute  requires  that  It  shall 
be  to  the  town  in  its  corporate  name. 
Judd  V.  Read,  6  V.  C.  C.  P.  362  [aff 
Todd  V.  Perry,  20  U.  C.  Q.  B.  649]. 
<2)  But  it  has  been  held  that  a  stat- 
utory bond  to  be  valid  and  effectual 
must  in  every  essential  particular 
strictly  conform  to  the  statute  so 
that  a  bond  directed  by  statute  to  be 
taken  to  the  state  is  void  when  taken 
payable  to  the  governor.  Lawton  v. 
State,  5  Tex.  270. 

Becltala  aa  to  partlM  flr*MraUy 
see  supra  !l  12,  18. 

67.    See  cases  Infra  this  note. 

[a]  A  failure  to  reoord,  at^  re- 
quired by  statute,  has  been  held  not 
to  invalidate  a  statutory  bond.  In- 
asmuch as  such  requirement  Is  for 
the  benefit  of  the  state  and  not  the 
obligors.    Mann  V.  Burt,  36  Kan.  10, 

10  P  95;  Whitehurst  v.  Hlckey,  3 
Mart.  N,  S.  (La.)  689,  16  AmD  167 
and  note. 

Omission  or  mUrtats  In  data  as  Im* 
material  see  supra  §  16. 

Omission  of  seal  see  supra,  I  19. 
6B>   Waterous  Engine  Works  Co. 


V.  Clinton.  110  Minn.  267,  126  NW 
269;  W.  W.  Kimball  Co.  v.  Taaca,  26 
R.  I.  566.  69  A  919;  Chambers  v. 
Cllne,  60  W.  Va.  588,  66  SE  ^99. 

69.  Mayo  v.  Renfre.  66  Ga.  408. 
[a]    ProvlBloas    held    maraly  01- 

reotory,^ — Carroll  County  v.  Ruggles, 
69  Iowa  269,  28  NW  690;  Johnson  v. 
Gerald.  169  Mass.  500,  48  NE*  764 
(requiring  attested  copy  of  bond  to 
be  sent  to  commissioner), 

70.  U.  S. — Armstrong  v.  U.  S.,  1 
F.  Cas.  No.  549,  Pet.  C.  C.  46;  U.  S. 
v.  Howell,  26  F.  Cas.  No.  15,405,  4 
Wash.  C.  C.  620;  U.  S.  v.  Humason, 
26  P.  Cas.  No.  15,420.  5  Sawy.  637. 

Ala.— Walker  v.  Chapman,  28  Ala. 
116. 

^^Cal.— Benedict  v.  Bray,  2  Cal.  261, 

56  AmD  332. 

Colo. — Edwards  v.  Pomeroy.  8  Colo. 
264,  6  P  829. 

Ga. — Mayo  v.  Renfroe,  66  Ga,  408. 

Ind. — Caffrey  v.  Dudgeon,  38  Ind. 
512.  10  AmR  126;  Parker  v.  Hender- 
son, 1  Ind.  62;  Sherry  v.  Foreaman.  6 
Blackf.  66. 

Kan. — Eddy  v,  Moore,  23  Kan.  113: 
McGonlgle  v.  Gordon.  11  Kan.  167. 

Ky. — Evana  v.  Cleaver.  29  SW  29. 
16  KyL  499:  Com.  v.  Yarbrough.  8^ 
Ky.  496,  2  SW  68,  8  KyU  483;  Hail  v 
Com.,  8  Bush  878;  Fletcher  v,  Leight, 
4  Bush  303;  Com.  V.  Pearce,  7  T.  B. 
Mon.  317. 

^^J*- — Terrall  v.  Tlnney,  20  La.  Ann. 

Mass.— Ball  v.   Gushing,   9  Pick. 

Minn.— Hloka    v.    Mendenhall,  17 
Minn.  476. 

Buekln^am  v.  Bailey,  IS 

N-  Y.— Germond  v.  Peo.,  1  Hill  348. 

Tenn.— Early  v.  Beecher,  7  Lea  266. 

Va— Pratt   y.    Wright,    13  GratL 
(54  Va.)  175.  67  AmD  767  and  note, 
.n?"?- — Collins  V.  Gwynne,  7  Bing. 
423.  20  ECL  192,  131  Reprint  163. 

Miss.— State  v.  Cooper,  63 
Miss.  615. 

Mo. — Moore  v.  State,  9  Mo.  834. 

TXT^.i^iT^*'*"'"**'        Yendes,  12 

Wend.  306. 

/ry^r~?*°^-*®'**  ^-  Com.,  16  Gratt. 
(66  Va.)  172. 

^^JS-  Yarbrough,  84  Ky. 
496.  2  SW  68,  8  KyL  483;  Hall  v 
Com..  8  Bush  (Ky.)  378. 

73.  Ark. — Auditor  v.  Woodrufit,  S 
Ark.  73,  33  AmD  368.  ' 

Cal. — Mendocino  County  v.  Morris. 
32  Cal.  145;  Peo.  v.  Edwards,  9  Cal! 
286. 

..1'^— Ran»af-y  v.  Peo.,  197  111.  572, 
64  NE  649,  90  AmSR  177  and  note 
Green  v.  Wardwell,  17  111.  278  63 
AmD  366;  Davia  v.  Haydon,  4  111 
35;  Ashkum  v.  Lake,  12  111.  A.  26. 

Iowa. — Boone  County  v.  Jones  54 
Iowa  699,  2  NW  987,  7  NW  166;  State 
V.  Fredericks,  8  Iowa  663. 

Kan. — ^UcCracken  v,  Todd.  1  Kan. 

KJ^— -American  Book  Co.  v.  Wells, 
83  SW  622,  2G  KyL  1159.  Compare 
Com.  V.  Yarbrough,  84  Ky.  496,  32 
SW  68.  8  KyL  413  (holding  that  a 
bond  executed  and  accepted  after  the 
time  prescribed  for  Its  execution  Is 
void). 

La.— State  v.  Hampton,  14  La.  AniL 
725;  Whitehurst  v.  Hlckey.  3  Mart. 
N.  S.  689,  15  AmD  167  and  note. 

Md. — Young  V.  State^  t;  Gill  &  J. 
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or  Beanixvd.^*  Where  a  bond  containB  the  condi- 
tions prescribed  by  statute,  and  also  contains  con- 
ditions in  excess  of  those  so  required,  if  the  excess 
can  be  separated  from  the  authorized  portion  with- 
out destroying  the  latter  it  may  be  rejected  aa  sur- 
plusage and  the  rest  of  the  bond  held  valid,  in  the 
absence  of  a  statutory  provision  expressly  or  by  im- 
plication making  it  void/"  unless  the  language  of 
the  bond  precludes  a  construotion  giving  it  valid- 
ity.^' Under  this  rule,  wherf»  the -amount  of  the 
penalty  exceeds  that  required  by  statute,  the  bond 
will  be  valid  as  a  statutory  bond  only  for  the  statu- 


tory amount  and  where  the,pen^ty  named  is  less 
than  that  required,  the  bond  is  valid  as  to  the 
amount  named/"  In  some  oases  bonds  containimr 
excessive  conditions  have  been  held  valid  as  being 
voluntarily  given  and  founded  on  a  sufficient  con- 
sideration outside  of,  and  beyond,  the  statutory  con- 
sideration." 

Where  the  anthori^  to  take  the  bond  Is  wholly 
derived  from  Btatnte,  it  has  been  held  that  if  it  eon- 
tains  conditions  not  required  thereby,  or  is  in  a  pen- 
alty greater  than  that  prescribed  and  is  not  volun- 
tarily given,  the  entire  bond  will  be  void."" 


Mich.— Peo.  v.  Johr,  22  Mich.  461. 

Miss. — Marshal  v,  Hamilton,  41 
Mfsa  229.* 

Mo. — Moore  v.  State,  9  Mo.  S34; 
■Jones  V.  State,  7  Mo.  81,  37  AmD  180. 

Mont. — Deer  Lodge  County  v.  U.  S. 
Fidelity,  etc.,  Co.,  42  Mont.  31B,  112 
P  lOEO,  AnnCasl912A  1010. 

Nebr. — State  v.  Paxton,  66  Nebr. 
110,  90  NW  983;  Holt  County  v. 
Scott,  63  Nebr.  176,  73  NW  681. 

N.  Y.' — Ehrlich  v.  Sklambers,  66 
Hlac.  6,  119  NTS  SS7;  Ring  v.  Qlbbs, 
26  Wend.  602;  Skelllnger  v.  Yendes, 
12  Wend.  306;  Dutton  v.  Kelsey,  i 
Wend.  «1B. 

S.  T>. — Howard  v.  Bums,  14  S.  D 
883,  86  NW  920. 

Tex. — Harper  v.  Oolden,  (Civ.  A.) 
S>  SW  623. 

[a]  asasoB  Sot  raSm. — "Statutes 
requiring  bonds  to  be  approved  by 
certain  offlclals  are  not  for  the  pur- 
pose of  protecting  the  obligor  a  In 
the  bond,  but  are  aimed  to  protect 
the  public,  to  insure  their  solvency, 
and  to  create  evidence  of  an  unim- 
peachable character  of  the  fact  of 
their  execution.  When  they  are  exe- 
cuted for  a  legal  purpose,  befor«  a 
proper  tribunal,  and  are  in  fact  ac- 
cepted and  approved  by  the  officer 
or  body  whose  duty  it  was  to  approve 
them.  It  could  serve  no>  useful  pur- 
pose of  the  law  to  hold  them  invalid, 
to  release  all  the  obligors  thereon, 
and  to  defeat  every  purpose  of  its 
execution,  simply  because  the  fact 
of  approval  was^  not  Indorsed  pre- 
cisely as  had  been  directed  by  the 
Legislature."  American  Book  Co.  v. 
Wells,  83  SW  622.  627.  26  KyL  1159. 

Approval  of  olBoial  bonds  gener- 
allT  see  Offleera  [29  Cyc  1387,  1453, 
text  and  note  81]. 

74.  Unnsoesaary  or  ezoesstve  Iwnd 
or  nndertaldng  see  Appeal  and  Srror 
9!  3347.  3348. 

75.  U.  S.— U.  S.  v.  Bradley,  10 
Pet.  343,  9  U  ed.  448;  U.  S.  Fidelity, 
etc.,  Co.  V.  U.  S.,  160  Fed.  660.  80 
CCA  446  [aff  214  U.  S.  607,  29  SCt 
702.  63  L.  ed.  1061];  Dixon  v.  U.  S., 
7  P.  Cas.  No.  3,934,  1  Brock.  177;  U. 
S.  v.  Humason,  26  F.  Cas.  No.  16,420, 
6  Sawy.  537;  U.  S.  v.  Mynderse,  27  P. 
Cas.  No.  16,851,  11  Blatchf.  1  [aff  154 
U.  S.  580,  14  SCt  1213,  20  L.  ed.  241]. 

Ala. — Anderson  v.  Bellenger,  87 
Ala.  334.  6  S  82.  13  AmSR  46,  4  LRA 
680;  Walker  v.  Chapman,  22  Ala.  116; 
Whltted  v.  Governor,  6  Port.  336; 
Sanders  v.  Rives,  8  Stew.  109. 

Ark. — O'Brien  v.  Alford,  114  Ark. 
267.  169  SW  774.  775  [clt  Cyc). 

Del, — Lfambden  v.  Conoway,  6  Del. 
1;  State  v.  Layton,  4  Del.  612. 

D.  C. — District  of  Columbia  v. 
Waggaman.  16  D.  C.  328. 

Ga. — Stephens  v.  Crawford.  1  Ga. 
574,  44  AmD  680;  Central  Bank  v. 
Kendrlck.  Dudl.  66;  Justices  Colum- 
bia Inferior  Ct.  v.  Wynn,  Dudl.  22. 

111.— Purcell  v.  Steele,  12  111.  92. 

Iowa. — Lemon  v.  Drexel,  162  Iowa, 
144,  162.  132  NW  184.  [clt  Cyc], 

Kan. — Kalll  v.  Bell,  79  Kan.  368, 
860,  99  P  693  [clt  Cyc];  Atchison, 
etc.,  R.  Co.  v.  Cuthbert.  14  Kan.  212. 

Ky. — Com.  V,  Hawkins,  83  Ky.  246; 
Johnson  v.  Vaughan.  9  B.  Mon.  217^ 
Com.  V.  Pearce,  7  T.  B.  Mon.  317. 

La. — Welsh  V.  Barrow,  9  Rob.  635; 
Slocorab  V.  Robert,  16  La.  173;  Bos- 
well  v.  Lalnhart,  2  La.  397. 


Me. — Union  Wharf  v.  Mussey,  48 
Me.  307;  Franklin  Bank  v.  Cooper.  36 
Me.  179;  Qulmby  v.  Adams.  11  Me. 

332. 

Mass. — Hall  v.  Cushlng,  9  Pick. 
396. 

Mlnn.-~Falrmont  Cement  Stone 
Mfg.  Co.  v.  DavlBon,  122  Minn.  504, 
142  NW  899,  AnnCasl914D  946  and 
note. 

Mo. — Woods  V.  State,  10  Mo.  698; 
Rubelman  Hardware  Co.  v.  Oreve,  18 
Mo.  A.  6. 

N.  J.— Vroom  v.  Smith,  14  N.  J.  L. 
479.  . 

■  N.  Y. — Schoharie  County  v.  Pindar, 
3  Lans.  8;  Burrall  v.  Acker,  23  Wend. 
606,  36  AmD  682;  Mackle  v.  Cairns, 
5  Cow.  647.  16  AmD  477  note. 

N.  C— State  v.  Sutton'.  120  N.  C. 
29S.  26  SE  920;  White  v.  Miller.  20 
N.  C.  50. 

Oh. — State  v.  Flndley.  10  Oh.  61. 

Okl. — Lowe  V.  Guthrie.  4  Okl.  287, 
44  P  198. 

Or. — Portland  v.  Bituminous  Pav. 
Co.,  83  Or.  807,  62  P  28,  72  AmSR 
713.  44  LRA  62f. 

Pa.^bunk  V.  Miller,  5  Pa.  2S0: 
^eck  V.  Com.,  S  Watta  *  S.  224; 
T^lladelphla  V.  Sballcross,  14  Phi  la. 
136. 

Philippine. — Herrera  v.  Nela,  18 
Philippine  286. 

R.  I. — Central  Falls  Probate  Ct 
V.  Adam^  27  R.  I.  97,  60  A  769.  8 
AnnCas  1028  and  note. 

S.  C. — ^Anderson  v.  Foster,  18  S.  C. 
L.  600. 

Tenn. — Walker  v.  Potllla,  7  Lea 
449;  Hutchinson  v.  Fulghum,  4  Helsk. 
650;  Sharp  v.  Pickens,  4  Coldw.  268; 
Banks  v.  McDowel.  1  Coldw.  84;  Polk 
V.  Plummer,  2  Humphr.  600,  37  AmD 
666;  Triplet  v.  Gray,  7  Yerg.  16; 
Terry  v.  Stukely,  3  Yerg.  506;  Mc- 
Kernon  v.  Hall,  1  Yerg.  397;  Banning 
V.  Reeves,  2  Tenn.  Ch.  263. 

Tex.— Wllliford  v.  State,  17  Tex. 
663;  McLaury  v.  Watelsky,  89  Tex. 
Civ.  A.  394.  395,  87  SW  1046  [clt 
Cyc];  Gonzales  County  v.  Houston, 
(Civ.  A.)  81  SW  117. 

Vt. — Grand  Isle  Probate  Ct.  v. 
Strong,  27  Vt.  202,  65  AmD  190  note. 

Va, — Barnum  v.  Frost,  1 7  Gratt. 
(68  Va.)  398;  Gibson  v.  Beckham,  16 
Gratt.  (57  Va.)  321;  Pratt  v.  Wright, 
13  Gratt.  (54  Va.)  175,  67  AmD  767 
and  note. 

W.  Va. — Chambers  v.  Cllne,  60  W. 
Va.  588,  65  SE  999:  Reed  v.  Hedges, 
16  ^^^g^gl^'';  Holiiday  v.  Myers^  11 

Eng. — Collins  v.  Gywnne.  7  Blng. 
423,  M  ECL  192.  1.31  Reprint  163: 
Maleverer  v.  Redsbaw.  1  Mod.  36.  8b 
Reprint  712. 

"It  Is  a  settled  principle  of  law 
that  where  a  bond  contains  condi- 
tions, some  of  which  are  legal  and 
others  Illegal,  and  they  are  severable 
and  separable,  the  latter  may  be  dfs- 
re^rded  and  the  former  enforced." 
U.  S.  V.  Hodson,  10  Wall.  (U.  S.)  396. 
408.  19  L.  ed.  937. 

[a]  "raure  Is  no  solid  distinction, 
in  oases  of  this  sort,  between  bonds, 
and  other  deeds  containing  condi- 
tions, covenants  or  grants,  not 
malum  In  se,  but  Illegal  at  the  com- 
mon law.  and  those  containing  condi- 
tions, covenants  or  grants,  illegal  by 
the  express  prohibition  of  statutes. 
In  each  case,  the  bonds  or  other 


deeds  are  void  as  to  such  conditions, 
covenants  or  grants,  which  are  il- 
legal; and  are  good  as  to  all  others, 
which  are  legal  and  unexceptionable 
in  their  purport  The  only  exception 
Is,  when  the  statute  has  not  condned 
Its  prohibitions  to  the  Illegal  condi- 
tions, covenants  or  grants;  but  has 
expresBly,  or  by  necessary  Implica- 
tion, avoided  the  whole  Instrument, 
to  all  intents  and  purposes."  U.  S. 
V.  Bradley,  10  Pet  (U.  S.)  843,  363, 

9  L.  ed.  448.  To  same  effect  Pratt  v. 
Wright  18  Gratt  (64  Va.)  176,  67 
AmD  767. 

[b]  BeasoB  for  mle^"A  bond 
may,  by  mutual  mistake  or  accident, 
and  wholly  without  design,  be  taken 
in  a  form  not  prescribed  by  the  act 
It  would  be  a  very  mischievous  In- 
terpretation of  the  act.  to  suppoBOr 
that,  under  such  circumstances,  it 
was  the  intendment  of  the  act  that 
the  bond  should  be  utterly  void. 
Nothing,  we  think,  but  very  strong 
and  express  language,  should  Induce 
a  court  of  Justice  to  adopt  such  an 
Interpretation.  Where  the  act  speaks 
out  It  would  be  our  duty  to  follow 
It;  where  It  is  silent  It  is  a  sufficient 
compliance  with  the  policy  of  the 
act,  to  declare  the  bond  void,  aa  to 
any  conditions,  which  are  Imposed 
upon  a  party,  beyond  what  the  law 
raQUlres.  This  Is  not  only  the  dic- 
tate of  the  common  law,  but  of  com- 
mon sense."  U.  S.  v.  Bradley.  10 
Pet  (U.  S.)  843,  364,  9  L.  ed.  448. 

n,  Fairmont  Cement  Stone  Mfg. 
Co.  V.  Davtson,  122  Minn.  604,  142 
8»».  AnnjCa8l914D  946:  Phila- 
delphia T.  ShaUcrosB,  14  Rilla.  (Pa.) 
135. 

77.  tj.  S.— U.  8.  V.  Humason,  26 
P.  Cas.  No.  15,420,  6  Sawy.  687. 
But  see  U.  S.  v.  Gordon,  25  F.  Cas. 
No^  15.232  1  Brock.  190  [app  dlam 
7  Cranch  287.  3  L.  ed.  847]  (holding 
that  a  statutory  bond  taken  In  a  pen- 
alty greater  than  that  prescribed  by 
law  Is  void,  whether  the  statute  pre- 
scribes a  specific  sum  as  a  penalty 
or  a  standard  by  which  that  penalty 
is  to  be  measured,  so  as  to  give  a 
precise  sum). 

Ark.— In  re  Read.  84  Ark.  239. 
Ind. — Graham  v.  state,  66  Ind.  386. 
MlBB. — Matthews  v.  Lee,  26  Miss. 
417. 

Mo.— Barry,  County  v.  Sherman, 
146  Mo.  A.  691,  125  SW  781. 

Nev. — State  v.  Rhoades,  6  Nev.  362 

Pa. — McCaraher  v.  Com.,  5  Watta 
&  a.  21,  39  AmD  106;  Com.  v.  Laub, 
1  Watta  ft  8.  261.  ' 

S.  C— Bute  V.  Bates,  18  8.  C.  L. 

ooZ.  , 

Tex. — Meador  v.  Adams,  83  Tex. 
Civ.  A.  167.  76  SW  238. 

78.  Burroughs  v.  Lowder,  8  Mass. 
373;  Freeman  v.  Davis,  7  Mass.  200. 

79.  U.  S.— U.  8.  V.  Mora,  97  U.  S. 
413,  24  L.  ed.  1018;  U.  8.  v.  Hodson, 

10  Wall.  895,  1ft  L.  ed.  987. 

Me;— Cleaves  v.  Dockray,  «7  Me. 
118;  Ware  v.  Jackson,  24  Me.  166. 

Mass. — Morse  v.  Hodsdon,  6  Masa 
314. 

N.  Y.— Ring  V.  Glbbs.  26  Wend.  602. 

Pa.— Slutter  v.  Klrkendall.  100  Pa. 
807;  Philadelphia  v.  Sballcross,  14 
Phlla.  136. 

See  also  Infra  S  45. 

80.  U.  S.— U.  S.  V.  Gordon,  7 
Cranch  287,  8  L.  ed.  247  [dlam  app 


For  lates  oasM,  aamopmswta  and  ohufw  in  the  law  see  cumulative  AnnoUUons.  same  Utle, 

Digitized  by 


§  413 


BONDS 


[9  0.  J.]  27 


[$41]   d.  Validity  u  OomiBon-Law  Bond.  A 

^atntoiy  bond  may  be  good  as  a  eommbn-law  obli- 
gation, although  insnffleieiLt  nnda  the  statute  be- 
cause of  noncompliance  with  its  requirements,  pro- 
vided it  is  entered  into  voluntarily  and  on  a  valid 
consideration  and  does  not  violate  public  policy  or 
contravene  any  statute.*^  But  this  rule  cannot  be 
extended  to  eases  in  which  to  hold  the  parties  liable 


25  p.  Caa.  No.  16,232,  1  Brock.  1901; 
U.  S.  V.  Uornn,  26  F.  Cm.  No.  16,809, 
1  Waah.  C.  C.  10. 

Ala.— Wlittaatt  v.  WtnnaidE.  8  Ala. 
46<. 

Kan.— Dnrafn  t.  Stata,  88  Kan.  486, 
17  P  49. 

— Shuttlaworth  v.  Ii«vi,  18 
196. 

N.  J.— Smith  V.  Allen,  1  N.  J.  Bq. 
48,  21  AmX)  88. 
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them  with  liabilities  and  obligations  greater  than, 
or  different  from,  those  which  they  assumed  in  the 
instrument  executed  by  them.'*  Moreover,  in  order 
to  uphold  a  bond  as  a  valid  common-law  obligation 
on  which  a  recotery  may  be  had  as  such,  it  must  be 
done  independently  of  the  statute  by  the  authority 
of  which  it  was  intended  to  be  executed."   But  the 
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[a]  Beasoa  for  role. — "This  rule 
rests  on  the  principle  that,  although 
the  Instrument  may  not  conform  to 
the  special  provisions  of  a  statute  or 
regulation  in  compliance  with  which 
the  parties  executed  it,  nevertheless 
It  is  a  contract  voluntarily  entered 
Into  upon  a  sufHcIent  consideration, 
for  a  purpose  not  contrary  to  law, 
and  therefore  It  is  obligatory  on  the 
parties  to  It  In  like  manner  as  any 
other  contract  or  agreement  is  held 
valid  at  common  law:"  Brighton 
Bank  v.  Smith,  5  Allen  (Mass.)  413, 
415. 

aa.  Kuhl  V.  Chamberlain,  140 
Iowa  646,  118  NW  776,  21  LRANS 
766  and  note;  Conant  v.  Newton,  126 
Mass.  106. 

[a]  A  bond  given  to  a  judge  of 
probata  hr  on*  aottag  aa  tnutse 
uBdsr  SB  Ulagal  qmolmmeiia  Is  not 

Sod  aa  a  common-faw  bond  against 
B  codbUgora.  where  It  was  signed 
by  them  under  the  belief  that  the 
trustee  was  subject  to  Uie  Jurisdic- 
tion of  the  probate  court.  Conant  v. 
Newton,  126  Mass.  106,  110  (where 
the  court  said;  "In  order  to  hold  the 
defendants  liable  as  on  a  bond  at 
common  law,  we  must  treat  this  bond 
as  if  Its  condition  was  solely  that 
Sanderson  should  faithfully  manage 
and  pay  over  the  estate  in  his  bands 
to  the  person  entitled  to  it.  But 
this  was  not  the  oblleation  which 
the  defendants  Intended  or  con- 
sented to  assume.  They  intended  to 
become  liable  aa  sureties  for  one 
who  was  under  the  jurladlctlon  of 
the  Probate  Court,  and  who  in  ad- 
ministering the  estate  must  conform 
to  the  rules  and  practice  of  that 
court  To  hold  them  bound  as  upon 
a  voluntary  contract  to  be  responsi- 
ble for  a  trustee  not  subject  to  the 
Jurisdiction  of  the  Probate  Court 
would  be  to  change  the  character  of 
their  contract  and  to  increase  their 
liability"), 
as.   Johnson  V.  Brajklira.  9  Tu.  il: 
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same  rules  as  to  bonds  vhioh  may  be  enforced  as 
common-taw  obligations  between  individuals  do  not 
apply  to  bonds  executed  to  an  officer  of  the  state 
for  the  appearance  of  persons  charged  with  criminal 
offenses,  for  they  are  purely  statutory,  and  if  not 
taken  as  required  by  the  statute  cannot  be  enforced 
as  common-law  bonds."*  If  a  bond  is  not  good  as 
a  statutory  bond,  but  is  good  as  a  eommoo-law  bond, 
Uiere  can  be  but  one  recovery  on  It."  Such  a  bond 
is  not  to  be  regarded  as  a  statutory,  but  only  as  a 
common-law,  bond,  hence  it  must  be  declared  on  as 
a  common-law  bond and  it  creates  no  liability  be- 
yond its  own  terms,  notwithstanding  the  statutory 
provision  in  compliance  with  which  it  was  intended 
to  be  given,"^  unless  there  is  a  special  remedial  stat- 
ute operating  to  effect  that  result.'^  Such  a  bond^ 
cannot  be  so  enforced  where  it  has  never  been  de- 
livered to,  or  ratified  by,  the  obligee,^"  or  where  the 
condition  on  which  it  was  executed  has  not  been 
complied  with.^  Nor  can  a  suit  be  maintained  on 
it  while  a  judgment  quashing  it  remains  unre- 
versed.'* 

[$  42]  6.  Wlien  Statute  Has  Been  Amended  or 
B^ealed.   Althoi^h  a  statute  under  which  a  bond 
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■tatats,  although  Insufficient  as  a 
statutory  bond.  It  may  be  good  as  a 
common-law  bond.  Lane  v.  Kasey, 
1  Mete.  (Ky.)  410. 

03.  Morton  v.  Rutherford,  18  Wis. 
298. 

94.  Stevenson  v.  Morgan,  67  Nebr. 
207,  93  NW  180,  108  AmSR  629. 

95.  Stevenson  V.  Morgan,  67  Nebr. 
207,  93  NW  180,  108  AmSR  629. 

96.  Montague  v.  Furness,  146  Cat. 
206,  78  P  640;  San  Francisco  Lum- 
ber Co.  V.  Bibb,  139  Cal.  192,  72  P 
964;  Shaughnessy  v,  American  Surety 
Co..  138  Cal.  543.  69  P  250,  71  P  701; 
Coburn  v.  Townsend.  103  Cal.  238. 
37  P  202;  Martin  v.  McCabe,  21  Cal. 
A.  658,  132  P  606;  Byers  v.  State, 
20  Ind.  47;  Cassel  v.  Scott,  17  Ind. 
514;  V.  S.  fidelity,  etc.,  Co.  v.  Et- 
tenhelmer,  75  Nebr.  147,  99  NW  662 
[vacating  70  Nebr.  144;  77  NW  227, 
113  AmSR  7831;  Stevenson  v.  Mor- 
gan, 67  Nebr.  207,  93  NW  180.  108 
AmSR  629;  Poole  v.  Kermlt,  59  N.  Y. 
654.  See  also  Republic  Iron,  etc., 
Co.  V.  Patlllo,  19  C^l.  A.  316.  125  P 
923  (recognizing  the  authority  of 
the  California  cases  cited  eupra  this 
note). 

97.  Martin  v.  McCabe.  21  Cal.  A. 
658.  182  P  606. 

98.  State  V.  Stark,  75  Mo.  666; 
U.  S.  Fidelity,  etc..  Co.  v.  Etten- 
helmer,  70  Nebr.  147,  99  NW  662 
[vacating  70  Nebr.  144.  97  NW  227. 
113  AmSR  783);  Stevenson  v. 
Morgan,  67  Nebr.  207,  93  NW  180. 
108  AmSR  629;  State  v.  Paxton,  66 
Nebr.  110,  90  NW  983. 

99.  U.    S.— O.    S.    V.    Hodson.  10 


is  executed  may  subsequently  be  amended  or  re- 
pealed, the  validity  and  force  of  the  bond  will  not 
be  affected  thereby,  for  although  it  may  be  insuffi- 
cient as  a  statutory  bond  by  the  subsequent  act,  a 
common-law  action  may  nevertheless  be  maintained 
thereon.^  On  the  other  hand,  a  bond  void  by  the 
act  under  which  it  is  executed  wiH  not  be  validated 
by  a  subsequent  general  act." 

[$43]  f.  Where  Statnte  UnconBtitational.  A 
bond  executed  in  pursuance  o^  a  sttUute  is  not  nec- 
essarily void  because  the  statute  is  afterward  pro- 
nounced unconstitutional."  The  test  of  the  enforce- 
ability of  such  a  bond  is  whether  a  consideration 
exists  therefor  independent  of  the  statute."^  If  the 
bond  is  dependent  for  a  consideration  entirely  on 
the  validity  of  the  statute,  it  becomes  invalidated 
when  the  statute  is  annulled,"'  and  is  not  valid  as 
a  common-law  bond."^  If,  however,  the  bond  rests 
on  a  consideration  of  its  own  it  may  be  enforced  as 
a  common-law  bond,  if  otherwise  unobjectionable.*" 

[$44]  2.  Bonds  Exacted  Colore  Ol&cil.  A  bond 
exacted  by  a  judge  or  other  public  officer  under  the 
pretended  authority  of  his  office,  and  which  he  is  not 
legally  authorized  to  reqoire,  is  void."   The  same  is 

Wall.  895,  19  L.  ed.  937;  V.  S.  v. 
Tlngey,  6  Pet.  115,  129,  8  L.  ed.  6« 
(where  the  secretary  of  the  navy 
required  and  received  from  a  purser 
a  bond  not  required  by  law,  as  a 
condition  of  the  offlce.  It  was  held 
that  these  facts  constituted  a  com- 
plete bar  to  an  action  against  a 
surety  on  the  bond.  And  the  court, 
by  Mr.  Justice  Story,  said:  "[The 
bond]  was  demanded  of  the  party, 
upon  the  peril  of  losing  his  offlce; 
it  was  extorted  under  color  of  offlce, 
against  the  requisition  of  the  stat- 
ute. It  was  plainly,  then,  an  illegal 
bond;  for  no  olllcer  of  the  govern- 
ment has  a  right,  by  color  of  him 
otnce,  to  require  from  any  subordin- 
ate officer,  aa  .a  condition  of  holdinff 
offlce,  that  he  should  execute  a  bond 
with  a  condition  different  from  that 
prescribed  by  law");  U.  S.  v.  Gordon, 
7  Cranch  887,  S  Z«.  ed.  847  [dism  writ 
of  error   26   F.   Cas.   No.   15,232,  1 

Brock.  190];  U.  S.  v.   ,  24  k  Cas. 

No.  14,413,  1  Brock.  196;  U.  S-  v. 
Humason,  26  F.  Cas.  No.  16,421.  6 
Sawy.  199;  U.  S.  v.  Morgan,  26  P. 
Cas.  No.  16.809,  3  Wash.  C.  C.  10. 
.  Ala-— <;ount3  v.  Harlan,  78  Ala. 
651;  Whitsett  v.  Womack,  8  Ala. 
466;  WhJtted  v.  Governor.  6  Port. 
336. 


Ark. — ^Emerson  v.  Hopper,  94  Ark. 
384,  385,  127  SW  467,  140  AmSR  121 
[ctt  CycJ:  Walker  v.  Petxer,  62  Ark. 
185,  34  SW  636. 

Cal. — People  v.  Cabannes,  20  Cal. 
625;  Benedict  v.  Bray,  2  Cal.  261. 
66  AmD  3S&. 

Ga. — McLendon  v.  Smith,  68  Ga. 
36. 

Ind. — C^ftrey  v,  Ehidgeon,  88  Ind. 
612,  10  AmR  126;  Byers  V.  State,  20 
Ind.  47. 

Ky. — Florrance  v,  Goodin,  6  B. 
Mon.  Ill;  Moore  v.  Allen,  3  J.  J. 
Marsh.  612;  Couchman  v.  Lisle,  16 
KyL  64S. 

Ia. —  Alexander  v.  Btlbemaeel,  27 
La.  Ann.  667;  Aucoln  v.  Quillot.  10 
La.  Ann.  124. 

Mass. — Chelmsford  Co.  t,  Denutr- 
est,  7  Gray  1;  Purple  v.  Purple,  6 
Pick.  .226. 

Miss.- Mitchell  v.  Drake,  67  Misa 
60S. 

N.  H.— Dover  v.  Twombly,  42  N.  H. 
59. 

N.  J. — Hoboken  v.  Harrison,  30  N. 
J.  L.  79;  Woolwich  v.  Forrest,  2  N. 
J.  L.  107;  Smith  v.  Allen,  1  N.  J. 
Eq.  43,  21  AmD  33. 

N.  T. — Richardson  v.  Crandall,  48 
N.  Y.  348;  Peo.  v.  Mitchell,  6  N.  Y. 
Super.  466;  Peo.  v.  Locke.  6  N.  Y, 
Super.  443;  Hoogland  v.  Hudson.  8 
HowPr  348;  Peo.  v.  Meighan,  1  Hill 


For  later  oassa,  OvvslopnMiits  and  Ohaages  in  the  law  see  cumulativs  Annotations,  same  title,  p^«^^i^^^i|i^ber. 
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true  of  bonds  executed  for  the  performance  of  con- 
ditions not  authorized  by  law.*  But  mere  irr^n- 
l&rities  in  failing  to  comply  with  statutory  require- 
ments, in  bonds  taken  by  officers,  will  not  invalidate 
them,-  as  where  a  bond  r^^ular  in  other  respects  is 
taken  unsealed/  or  for  a  lai^er  amount  than 
required.* 

VolDJitary  bonds.  A  bond  is  not  deemed  to  have 
been  extorted  under  color  of  office  where  the  circum- 
stances are  such  that  it  is  considered  as  having  been 
given  voluntarily,  although  not  required  or  expressly 
authorized  by  law,  and  such  a  bond  will  be  valid  as 


a  common-law  bond  unless  positively  prohibited." 

Separable  conditiona.  Where  a  portion  of  a  bond 
taken  colore  officii  merely  exceeds  the  statutory  re- 
quirement, and  such  excess  is  separable  from 
required  conditions,  so  that  it  may  be  rejected  with- 
out destroying  the  whole,  the  bond  will  be  void  only 
pro  tanto. 

[$45]  3.  Volnntary  Bonds.  A  bond,  whether 
required  by  statute  or  order  of  court  or  not,  is  good 
at  common  law  if  it  is  entered  into  voluntarily  by 
competent  parties  for  a  ^ralid  consideration,  and  is 
not  repugnant  to  the  letter  or  policy  of  the  law;' 


298;  Sullivan  t.  Alaxuider,  It  Johns. 
233. 

Oh  — Jones  v.  Wright,  24  Oh.  Ctr. 
Ct.  649. 

Pa. — Beacon  v.  Holmes,  13  Sere. 
A  R.  190;  Northern  Liberties  Bank 
V.  Cresson,  12  Serg  ft  R.  806;  Com. 
v.  Wolbert,  8  Blnn.  292,  6  AmD  462; 
Saeltxer  v.  ainther,  2  Miles  86 ; 
nyiadelphta  v.  Shallcross,  14  Phlla. 

Tex. — Leona  Irr.,  etc.,  Co.  v.  Rob- 
erta. 83  Tex.  616. 

Va. — Com.  V.  Jackson,  1  Leigh 
(?8  Va.)  486. 

Eng. — CurlinK  v.  Challclen,  3  M.  A 
S.  S02,  105  Reprint  698;  Hassell  v. 
Long.  2  U.  &  8.  363.  106  Reprint 
416. 

Uan.^ — Re  Emerson  Klectton.  4 
Uan.  £87;  Re  North  Dufferin  Selec- 
tion, 4  Man.  280. 

[a]  a— OB  for  TB]«<— "The  rule 
which  avoids  such  bonds  rests  upon 
the  want  of  authority  in  the  public 
oHIcer  to  take  them,  and  upon  the 
pollcjr  of  guarding  the  citizen  against 
oppression  by  the  Illegal  exercise  of 
offlclat  power."  Haves  v.  Marchaiit, 
11  P.  Cas.  No.  6.240,  1  Curt.  136. 

[b]  Oowt  havlnr  no  Jtuisdlotlon. 
—(1)  A  bond  exacted  In  a  Judicial 
proceeding  by  a  court  having  no 
Jurisdiction  Is  void.  Benedict  v. 
Bray,  2  Cal.  251,  56  AmD  332;  Caffrey 
V.  Dudgeon,  38  Ind.  512,  10  AmRr  126; 
Butler  V.  Wadley,  16  Ind.  507;  Parker 
V.  Henderson,  I  Ind.  62;  Sherry  v. 
Foresman,  6  Blackf.  (Ind.)  56;  Flor- 
rance  v.  Goodin,  S  B.  Mon.  (Ky.) 
Ill;  Alexander  v.  Sllbernagel,  27 
La.  Ann.  557;  Buckingham  v.  Bailey. 
IE  M198.  638.  (2)  But  It  has  been 
held  that,  although  a  bond  Is  given 
in  pursuance  of  an  order  of  a  court 
which  has  no  authority  to  Issue  such 
an  order,  yet,  if  the  Dond  conforms 
to  the  statute.  It  is  valid  as  a  statu- 
tory bond  and  may  be  enforced  as 
such.  McCrosky  v.  Riggs,  17  Miss. 
10".  (8)  Where  a  party  who  was 
not  entitled  to  a  new  trial  as  a  mat- 
ter of  strict. legal  right  was  granted 
the  same  by  the  court,  in  the  exer- 
cise of  Its  discretion,  on  grounds  not 
enumerated  In  the  statute,  it  was 
declared  that  the  court  might  re- 
quire a  bond  to  be  executed  in  order 
to  protect  the  prevailing  party  from 
losing  his  rights  under  the  Judg- 
ment already  rendered,  and  such  a 
bond  was  held  not  to  be  exacted 
colore  officii  and  therefore  not 
Invalid.  Brenslnger  v.  American 
fixch.  Bank,  19  OE.  Clr.  Ct  E96,  10 
Ot.  Clp.  Dec.  776. 

[c]  Oflloer  of  eovrt  having  no  an- 
wHQr^— (1)  A  bond  exacted  by  a 
aherift  or  other  ofHcer  of  the  court, 
outside  of  his  Jurisdiction,  is  void. 
Harris  v.  Simpson,  4  Litt.  (Ky.) 
165,  14  AmD  101  and  note.  (2)  But 
the  taking  of  a  bond  of  Indemnity, 
by  overseers  of  the  poor,  against 
the  expenses  of  supporting  a  poor 
Mrson,  Is  not  a  violation  of  the 
statute  which  prohibits  a  sheriff  or 
any  other  officer  from  taking  any 
bond  or  other  security,  by  color  of 
nl8  office.  In  any  other  case  or  man- 
ner than  such  as  is  provided  by  law. 
T^imer  v.  Hadden.  62  Barb.  (N.  T.) 
ISO. 

[dj  A  Jadiotal  bond  glTen  wlisre 
the  law  does  not  n«fllM  any  is  not 

binding.  Campbell's  Succ,  182  lA. 
"6.  6f  B  777. 


"Oolov  of  oSee"  defined  see  Color 

of  Office  [7  Cyc  401,  402]. 

1.  Shuttleworth  v.  Levi.  18  Bush 
(Ky.)  195;  Smith  v.  Allen,  1  N.  J.  Bq. 
43,  21  AmD  33;  Peo.  v.  Mitchell,  6 
N.  Y.  Super.  466;  Peo.  v.  Locke.  5 
N.  Y.  Super.  443;  Hoogland  v.  Hud- 
son, 8  HowPr  (N.  Y.)  343:  Peo.  v. 
Meighan,  1  Hill  (N.  T.)  2^8;  Sulli- 
van V.  Alexander.  19  Johns.  (N.  tY.) 
233 

3.  Decker  v.  Judson,  16  N.  Y.  439; 
Morton  v.  Campbell.  37  Barb.  (N.  Y.) 
179.  14  AbbPr  410;  McOowen  v.  Deyo, 
8  Barb.  (N.  Y.)  340. 

3.  Kelly  v.  UcCormlck,  28  N.  Y. 
318. 

4.  Adee  V.  Adee.  16  Hun  (N.  Y.) 
46. 

6.  Ark.— State  v.  Wood.  61  Ark. 
205,  10  SW  624. 

Cal.— Hubert  v.  Mendhelm,  64  Cal. 
213,  30  P  633. 

Ga. — Dennard  v.  State,  2  Qa.  187: 
Stephens  v.  Crawford,  1  Oa.  674.  44 
AmD  680. 

111. — Wolfe  v.  McClure,  79  111.  664; 
Prltchett  v.  Peo.,  6  111.  626;  Pournler 
V.  Faggott,  4  111.  347;  Peo.  v.  Shan- 
non. 10  III.  A.  364. 

Ind.— State  v.  Lynch.  6  Blackf.  395; 
Spader  v.  Frost.  4  Blackf.  190. 

Iowa. — State  v.  Helsey,  66  Iowa 
404,  9  NW  327;  State  v.  Cannon,  34 
Iowa  322;  State  v,  Fredericks,  8  Iowa 
663. 

Ky. — Lane  v.  Kasey,  1  Mete.  410; 
Wardeld  v.  Davis.  14  B.  Mon.  3 3 ; 
Hanna  v.  McKenzle,  5  B.  Mon.  314, 
43  AmD  1 22 ;  Thompson  v.  Buck- 
hannon,  2  J.  J.  Marsh.  416. 

La. — Todd  v.  Gordy,  29  La.  Ann. 
498;  Lartlgue  v.  Baldwin,  6  Mart  193. 

Me. —  luivanagh  v.  Saunders,  8  Me. 
422;  Baker  v.  Haley.  B  Me.  240:  Wln- 
throp  V.  DockendorS,  8  Me.  166. 

Mass. — Holbrook  v.  Klenert,  IIS 
Mass.  268;  Burroughs  v.  Lowder,  8 
Mass.  373;  Freeman  v.  Davis,  7  Mass. 
200;  Sweetser  v.  Hay,  2  Oray  49. 

Mlch.< — ^Peo.  V.  Newberry,  162  Mich. 
292,  lie  NW  419;  Bay  County  v. 
Brock,  44  Mich.  4S.  6  NW  101;  St 
Joseph  County  v.  Coffenhury,  1  Mich. 
866. 

Mo. — Gathwright  v.  Callaway 
County,  10  Mo.  663. 

N.  J.— Sooy  V.  State,  38  N.  J.  L. 
324  [aff  41  N.  J.  L.  394];  Hoboken  v. 
Harrison,  30  N.  J.  L.  73;  WoolwlOh  v, 
Forrest,  2  N.  J.  L.  109. 

N.  Y.— Adee  v.  Adee.  16  Hun  46; 
Burrall  v.  Acker,  23  Wend.  606,  36 
AmD  682;  Peo.  v.  Collins,  7  Johns. 
649. 

N.  C— SUte  V.  UcAlpln.  2«  N.  C. 

140. 

Pa. — Claasen  v.  Shaw,  6  Watts  468, 
30  AmD  338. 

Tenn. — Goodrum  v.  Carroll,  2 
Humphr.  490,  37  AmD  664. 

Eng. — Beawfage's  Case,  10  Coke 
99b,  77  Reprint  1076. 

[a]  ZUnstratlons. — (1)  Ithasbeen 
so  held  where  such  a  bond  has  been 
taken  In  replevin  (Wolfe  v.  McClure, 
79  111.  664);  (2)  where  a  bond  has 
been  given  for  the  appearance  of  a 
person  and  he  has  been  discharged 
thereunder  (State  v.  Cannon,  84  Iowa 
322);  (3)  where  given  to  pay  money 
Into  court  at  the  return  of  a  fl.  fa. 
(Lampton  v.  Taylor,  Litt.  Sel.  Cas. 
(Ky.)  273);  <4)  and  where  posses- 
sion of  property  has  been  retained 
or  obtained  thereby  (Brady  v.  Butts, 
16  KyL  127;  Todd  v.  Gordy,  29  La. 
Ann.  498), 


[b]    Xstoppel  by  Tolustary  reoltal. 

— where  a  bond,  although  extorted 
colore  officii  as  to  part,  contains  a 
recital  that  the  obligors  "freely, 
voluntarily,  and  of  their  own  will 
and  pleasure"  take  on  themselves 
the  obligation  it  Imposes,  they  are 
estopped  to  interpose  a  defense  on 
that  ground.  Whitted  v.  Governor, 
6  Port.   (Ala.)   335,  343. 

Tolnntary  bonds  geusrally  see 
infra  j  46.  ' 

As  to  when  statutory  bonds  may 
operate  as  valid  oommon-Iaw  bonds 
see  supra  9  41;  infra  g  46. 

e.  D.  C.  V.  Waggaman,  16  D.  C. 
328,  -337  (where  the  court  said:  "It 
Is  clear  that  so  much  at  least  of  the 
conditions  In  this  case  as  was  not 
required  by  law  is  not  obligatory. 
But  does  it  follow  that  the  whole  of 
the  bond  must  be  treated  In  the  same 
way?  We  think  not.  That  part  of 
the  conditions  which  secured  the  per- 
formance of  the  defendant's  duties 
toward  the  District  was  legal  and  is 
severable  from  the  Illegal  portion. 
It  is  capable  of  being  treated  as  a 
complete  contract  by  itself.  Now  the 
doctrine  relating  to  contracts  ex- 
torted colore  officii,  applies  only  to 
contracts  which  the  law  does  not 
require.  As  such  a  bond  stands,  not 
upon  the  statute,  but  upon  the  volun- 
tary consent  of  the  party  to  assume 
obligations  outside  of  the  law.  It  fs 
Important  to  ascertain  whether  It 
was  obtained  colore  officii;  but  where 
the  law  requires  a  certain  condition 
to  be  Inserted,  the  pressure  of  the 
officer  demanding  it.  Is  not  pressure 
of  official  power  but  the  actual  pos- 
session or  It;  and  the  party,  who 
has  only  compiled  with  a  legal  obli- 
gation, will  not  be  heard  to  say  that 
he  did  not  act  voluntarily  but  under 
lawful  compulsion.  The  lawful  con- 
dition of  this  bond,  then,  was  given 
voluntarily,  and  la  severable.  In 
such  a  case  It  can  be  enforced"). 

[a]  lUnstratlons. — (1 )  Where  a 
revenue   collector  was  required  to 

ave  a  bond  "for  the  true  and  falth- 
1  discharge  of  the  duties  of  his 
office  according  to  law,"  and  a  bond 
was  taken  with  the  additional  condi- 
tion that  he  "has  discharged  and 
shall  continue  to  discharge,'*^  his  du- 
ties, it  waa  held  on  demurrer  that, 
the  conditions  being  easily  divisible, 
a  recovery  could  be  had  on  the  valid 

Sortion.  U.  S.  v.  Brown.  24  F.  Cas. 
To.  14,663,  Gllp.  165.  (2)  Where  a 
statute' authorized  the  circuit  court 
of  Alabama  to  require  sureties  in 
certain  Judicial  proceedings  "to  there 
appear  and  abide  the  Judgment."  a 
bond  to  appear  and  "fully  pay. 
satisfy  and  abide"  by  it,  was  held  to 
be  open  to  a  plea  of  extortion  colore 
officii  as  far  as  the  unauthorized  por- 
tion extended,  but  not  as  to  the  re- 
mainder. Whitted  V.  Governor,  6 
Port.  (Ala.)  336. 

7.  Ala. — Munter  v.  Reese,  61  Ala, 
395;  Williamson  v.  Woolf,  37  Ala. 
298;  Gayle  v.  Martin.  2  Ala.  693. 

Ariz. —  Flnley  V.  Tucson.  7  Arlx,. 
108,  60  P  872. 

Ark. — Bowen  v.  Lovewell.  177  SW 
929  (holding  that  a  bond  required  by 
the  governor  from  contestees  as  a 
condition  to  the  issuance  of  commis- 
sions to  which  they  were  not  in  fact 
entitled  Is  enforceable  as  a  common- 
law  obligation). 

Cal. — Palmer  v.  Vance,  13  Cal.  553; 
Baker  v.  Bartol,  7  Ctk.  ^U.  T 

Digitized  by  VjOOQIC 


80  [9C.J.] 


BONDS 


[§§  45-46 


and  sneh  a  other  than  an  offleiid  bond,  is 

enforceable  aeoording  to  its  eonditions,  although 
they  are  more  onennu  than  vonld  have  been  re- 
qnired  if  a  atatntory  bond  had  been  given  for  the 
same -purpose.'  This  mle  has  been  applied  to  bonds 
given  to  the  United  States.* 

46]  4.  Tedmical  Defects  and  Clerical  Errors. 
Where  the  lawful  intention  of  the  parties  can  be 
ascertained  from  the  terms  of  the  bond,  it  viU  not 
be  invalidated  by  a  mere  technical  defect  or  clerical 
error     and  in  some  jurisdictions  it  is  provided  by 


Fla. — Archer  v.  Hart,  6  Fla.  234. 

111. — Barnas  v.  Brookman,  107  III. 
J17;  Wolfe  v.  McClure,  79  111.  B64. 

Ind. — Sprf»B  V.  State,  161  Ind. 
225,  66  WE  613,  67  NE  992;  TutUcer 
V.  State,  72  Ind.  142;  Pay  Shanks, 
66  Ind.  654. 

Ky.— Cotton  v.  Wolf.  14  Bush  238; 
Terry  v.  Hazlewood,  1  Duv.  104 ; 
Thompson  v.  Com.,  4  T.  B.  Men.  484; 
Hoy  V,  Rogers,  4  T.  B.  Mon.  226; 
Brady  v.  Butts,  16  KyL  127;  Duncan 
V.  Pendleton  County  Ct.,  4  Kylr  829 
mem. 

Mich. — Peo.  V.  Newberry,  162  Mloh. 
292,  116  NW  419. 

Mo. — State  v.  Cochrane,  264  Mo. 
681,  176  SW  699;  Lionberger  v.  Krle- 

Ser,  88  Mo.  160;  La  Crosse  Lumber 
o.  V.  Schwartz,  16S  Uo.  A.  669,  147 
SW  601;  Rubelman  Hardware  Co.  v. 
Oreve.  18  Mo.  A.  6. 

N.  J.— Emanuel  v.  McNeil,  87  N.  J. 
L.  499,  94  A  616;  Bordentown  Tp.  v. 
Wallace,  60  N.  J.  L.  18,  II  A  2S7. 

N.  D. — ^Bralthwalte  v.  Jordan,  6 
N.  D.  196.  66  NW  701.  81  LRA  23§. 

Oh. — American  Bxch.  Bank  v.  Bren- 
slnger,  10  OhS&CP  208,  8  OhNP  602. 

Pa. — McCarty  v,  Gordon,  4  Whart. 
821;  Long  V.  L>aufman,  2  Rawle  164. 

S.  C. — Cavender  v.  Ward,  28  S.  C. 
470,  6  SB  802. 

Tenn. — Marshall  v.  HUt,  6  Humphr. 
234. 

Wis. — Milwaukee  County  t.  Pabst,' 
46  Wis.  811. 

[a]  HlostratloiiSi — (1)  Although  no 
bond  is  required  by  statute,  a  volun- 
tary bond  will  be  good  and  enforce- 
able at  common  law,  where  ^ven  for 
the  discharge  6f  a  public  or  ofllcial 
Anty  (Rogers  v.  U.  S.,  32  Fed,  890 
tall!  141  V.  8.  648,  12  SCt  91,  35 
L.  ed.  853];  U.  S.  v.  Garllnghouse, 
26  F.  Caa.  No.  15,189.  4  Ben.  194; 
U.  S.  V.  Humaqon,  26  F.  Cas.  No. 
16.420,  6-  Sawy.  637;  MontvlUe  v. 
Haughton,  7  Conn.  643;  Sweetser  v. 
Hay.  8  Gray  (Mass.)  49;  Bordentown 
Tp.  V.  Wallace,  60  N.  J.  I*  18,  11  A 
S6T).  (2)  although  it  has  been  held 
that  no  action  can  be  maintained  on 
such  a  bond  by  the  successors  In 
office  of  the  oblfgees  (Stevens  v.  Hay, 
6  Cush.  (Mass.)  229).  (8)  A  volun- 
tary bond  has  also  been  held  good 
where  given  for  the  performance  of 
a  contract  for  a  public  Improvement 
(Long  V.  Laufman.  2  Rawle  (Fa.) 
154),  (4)  in  consideration  of  the  re- 
linquishment of  a  lien  on  a  vessel 
(Gayle  v.  Martin,  3  Ala.  593);  (5) 
where  chattels  have  been  levied  on 
by  the  county  treasurer  for  delln- 

Suent  taxes  (Pay  v.  Shanks,  66  Ind, 
64).  (6)  for  the  delivery  by  the 
sheriff  of  attached  property  (Palmer 
V.  Vance,  13  Cal.  663);  (7>  and  where, 
provided  a  bond  is  tiled,  the  court 
refuses  to  appoint  a  receiver  (Baker 
V.  Bartol.  7  Cal.  661). 

[b]  Although  the  name  of  one  of 
the  slgixeTs  has  been  forgeO,  it  has 
been  held  that  a  bond  voluntarily 
executed  by  defendants  may  be  en- 
forced as  a  common-law  bond.  Terry 
V.  Hazlewood,  1  Duv.  (Ky.)  104. 

[c]  DefranOlng  oreOttors. — A  bond 
executed  without  consideration  for 
the  sole  purpose  of  evading  creditors 
cannot  be  enforced  as  a  voluntary 
bond.  Lequeux  v.  Oliver,  6  8.  C  l!q. 
635. 

[d]  A  statutory  bond  does  not  b»- 
oome  a  voluntary  bond  by  the  mere 
omission  of  a  condition  required  by 
the  statute,  where  the  purpose  for 


which  the  bond  is  riven  renders  such 
condition  unnecessary.  Milwaukee 
County  V.  Pabst.  46  Wis.  811. 

Defective  or  naauthorlied  statu- 
tozT  bond  as  oommon-law  bond  see 
supra  i  41. 

Toluntary  bond  as  not  bond  ex- 
aoted  colore  offloU  see  supra  9  44. 

8.  Gardner  v.  Donnelly,  86  Cal. 
367.  24  P  1072;  Central  Mills  Co.  v. 
Stewart.  138  Mass.  461;  Johnson  v. 
Dun,  75  Minn.  538,  78  NW  98;  Slutter 
V.  Klrkendall.  100  Pa.  307. 

[a]  ITudsrtaklntf  more  than  the 
law  re^nlres. — ^A  voluntary  bond  Is 
not  necessarily  void  where  an  Indi- 
vidual undertakes  to  do  more  than 
the  law  requires.  Greathouse  v. 
Dunlap,  10  F.  Cas.  No.  5,742,  3  Mc- 
Lean 303. 

S.  Moses  v.  n.  S.,  166  U.  S.  671. 
5B6,  17  SCt  682(41  L.  ed.  1119  (where 
it  was  said:  "we  do  not  understand 
.  .  .  that  the  meaning  of  the  term 
'voluntary  bond'  is  that  the  bond 
must  have  been  offered  and  pressed 
upon  the  Government  when  never 
asked  for  or  demanded  by  it  It  Is 
a  voluntary  bond  when  It  is  not  de- 
manded by  any  particular  statute  or 
regulation  based  thereon,  and  when 
It  Is  not  exacted  In  violation  of  any 
law  or  valid  regulation  of  a  depart- 
ment"); Jessup  V.  U.  S.,  106  u.  S. 
147,  1  set  74.  27  L.  ed.  86;  U.  S.  v. 
Mora,  97  U.  S.  413,  24  L.  ed.  1018; 
U.  S.  V.  Hodson,  10  Wall.  (U.  S.) 
395,  19  L.  ed.  937;  Tyler  v.  Hand,  7 
How.  (U.  S.)  573.  12  L.  ed.  824;  U.  S. 
V.  Linn,  15  Pet  (U.  S.)  290.  10  L.  ed. 
742;  U.  S.  V.  Bradley,  10  Pet.  (U.  S.) 
343.  9  L.  ed.  448;  if.  S.  V.  Tlngey.  6 
Pet  (U.  8.)  116,  127,  8  L.  ed.  66 
(where  the  court  said:  "Upon  this 
posture  of  the  case,  a  question  has 
been  made  and  elaborately  argued  at 
the  bar,  how  far  a  bond,  voluntarily 
given  to  the  United  States,  and  not 
prescribed  by  law.  Is  a  valid  Instru- 
ment, bindlnr  upon  the  parties  in 
point  of  law;  In  other  words,  whether 
the  United  States  have,  in  tljelr  po- 
litical capacity,  a  right  to  enter  Into 
a  contract,  or  to  take  a  bond,  in 
cases  not  previously  provided  for  by 
some  law.  Upon  full  consideration 
of  this  subject,  we  are  of  opinion, 
that  the  United  States  have  such  a 
capacity  to  enter  into  contracts.  It 
ts.  in  our  opinion,  an  Incident  to  the 
freneral  right  of  sovereignty;  and  the 
United  States  being  a  body  politic, 
may,  within  the  sphere  of  the  con- 
stitutional powers  confided  to  It,  and 
through  the  Instrumentality  of  the 
proper  department  to  which  those 
powers  are  confided,  enter  into  con- 
tracts not  prohibited  by  law,  and  ap- 
propriate to  the  Just  exercise  of 
those  powers.  .  .  .  To  adopt  a  differ- 
ent principle  would  be  to  deny  the 
ordinary  rights  of  sovereignty,  not 
merely  to  the  general  government, 
but  even  to  the  state  governments, 
within  the  proper  sphere  of  their 
own  powers,  unless  brought  into 
operation  by  express  legislation.  A 
doctrine,  to  such  an  extent,  is  not 
known  to  this  court  as  ever  having 
been  sanctioned  by  any  Judicial  tri- 
bunal" ) ;  Poatmaater-(5en,  v.  Early, 
12  Wheat.  (U.  S.)  186.  6  L.  ed.  677; 
Dugan  V.  U.  S..  3  Wheat  (U.  S.)  172, 
4  L.  ed.  362;  Rogers  v.  U.  S..  82  Fed. 
890  [aff  141  U.  S.  648,  12  SCt  91,  35 
L.  ed.  8531:  n.  S.  v.  Rogers,  28  Fed. 
607  (holding  that  a  bond  given  by 
an  officer  to  the  government  la  sufTl- 


statnt^  ttiat  a  defeet  of  form,  of  siAatanee,  of  re- 
cital, or  of  emdition  shall  not  invalidate  a  bond." 
Thns  a  bond  will  not  be  vitiated  by  the  omission  of 
a  noMSsary  word,  where  sueh  word  may  be  eleariy 
nnderatood  from  the  otmtext.*'  A  mist^e  in  the 
name  of  a  party  to  a  bond  will  not  avoid  it,  where 
it  can  be  shown  who  was  the  party  intended;"  nor 
in  such  case  will  the  bond  be  vitiated  by  the  erasure 
of  sneh  name  and  the  insertion  of  the  proper  name.*^ 
But  it  has  been  held  that  this  mle  does  not  apply 
so  as  to  render  one  liable  as  obligor  on  a  bond  whose 

cient  as  a  common-law  obligation 
where  It  Is  voluntarily  given,  and  the 
office,  and  the  duties  assigned  to  the 
officer  and  covered  by  the  bond  are 
duly  authorised  by  law);  Greathouse 
V.  Dunlap,  10  P.  Caa.  No.  6.742.  3 
McLean  308;  Postmaster-Gen.  v. 
Rice,  19  F.  Cas.  No.  11,812,  Gllp.  564; 
U.  S.  V.  Garllnghouse.  25  P.  No. 
16.189,  4  Ben.  194  (holding  that  a 
bond  voluntarily  given  to  the  United 
States  as  security  is  valid  and  bind- 
ing If  the  United  SUtes  In  their 
political  and  corporate  capacity  have 
a  legal  pecuniary  Interest  in  the  per- 
formance of  Its  conditions.  althouKh 
It  Is  not  specially  required  or  au- 
thorlied  by  act  of  congress) :  U.  S.  v. 
Humason,  26  P.  C^.  No.  16,426,  B 
Sawy.  637:  U,  8.  v.  Maurice,  it  F. 
Cas.  No.  16.747.  2  Brock.  96. 

ta]  A  statvtoZT  MUdMawt  that 
fffftalB  penewi  "rtieli  slTe  feoaA* 
does  not  impress  on  the  Instrument 

STen  In  conformity  therewith  the 
eraeter  Implied  by  the  word  "shall," 
for  if  there  Is  no  coercion  or  duress 
(see  supra  ft  33-35),  such  bond  if 
not  given  In  compliance  with  the 
statute  is  a  voluntary  one  (U.  S.  v. 
I^BOn,  10  Wall.  (U.  S.)  396,  19  L. 
ed.  937). 

10.  Ala. — Fllnn  v.  C:arter,  69  Ala. 
364. 

D.  C. — Speir  V.  U.  S..  31  App.  476 
(bond  on  a  contract  for  the  erection 
of  a  public  building). 

La: — Penniman  v.  Barrymore,  ft 
Mart  N.  S.  494. 

Miss. — Peck  V.  Crltchlow.  8  Miss. 
243. 

Tex. — Collins  y.  Chastain.  (Civ.  A.) 
36  SW  603. 

[a]  The  word  "or"  may  be  ooa- 
■tmed  as  "and,"  where  used  between 
the  names  of  the  obligees.  In  order 
to  correct  a  mistake.  Brtttln  v. 
Mitchell,  4  Ark.  92. 

Oonstmotlon  and  operation  of  bona 
see  Infra  BS  49-76. 

11.  Borman  v,  Jung  Brewing  Co., 
23  Ind.  A.  399,  55  NE  496:  Herod  v. 
State.  15  Ind.  A.  648.  43  NE  144,  44 
NE  378.  See  also  statutory  pro- 
visions. 

13.   De  Soto  County  v.  Dickson,  S4 

Miss.  150. 

13.  U.  S.— Dolton  V.  Caln,'14  Wall. 
472,  20  L.  ed.  830  (mistake  in  .given 
name  of  obligor). 
Cat — Morgan  v.  Thrift,  2  Cal.  662. 
Ga. — Shaver  v.  HcLendon,  26  Ga. 
228  (mistake  In  christian  name  of 
obligee). 

111. — Schin  V.  Relsdorf.  88  111.  411; 
Hibbard  v.  McKlndley,  28  lit.  240. 
Me. — Green  v.  Walker,  37  Me.  26. 
Mass. — Leonard    v.     Speidel.  104 
Mass.   356;   Colburn  v.   Downea,  10 
Mass.  20. 

N.  J.— Giles  v.  Halsted,  24  N.  J.  L. 
366,  61  AmD  668;  Upper  Alloways 
Creek  Tp.  v.  String.  10  N.  J.  L.  323. 

N.  T. — Wiser  v.  Blachly,  "1  Johns. 
Ch.  607. 

Vt.— Weed  v.  Abbott,  61  Vt.  609; 
Richmond  v.  Woodard,  32  Vt  333. 

Beoltals  as  to  parties  generally  see 
supra  li  12,  13. 

[a]  Ths  faot  that  the  ofttoer  In  an 
ofBolal  bond  Is  ealled  the  tnurtee  of 
the  fund,  and  not  the  county  treas- 
urer of  the  fund,  is  ImmaterlaL 
U.  S.  Fidelity,  etc.,  Co.  v.  Com.,  104 
SW  1039,  31  KyL  1179. 

1^  Turner  v.  Blllagram,  2  Cal. 
620. 


Por  later  oases,  developmsnts  and  ehangee  In  the  law  see  cumulative  Annotations,  same  title. 
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name  throq^  overnght  has  not  been  signed 

thereto." 

47]   H.  Effect  of  InvaUdity— 1.  Xn  OeneraL" 

A  bond  wholly  invalid  must  ordinarily  be  considered 
as  inoperative.*'  But  a  defective  or  invalid  bond 
may  be  enforced  where  the  defects  have  been  waived 
by  the  parties,  as  by  signing  the  bond/^  or  where 
the  parties  thereto  have  ratified  the  contract'^  or 
estopped  themselves  from  objecting  to  the  defects  or 
invalidity.*'  So  also  the  fact  that  the  bond  is  void 
does  not  prevent  a  recovery  on  the  contract,  express 
or  ir^lied,  which  was  made  in  reliance  on  the 
bond.°  Under  some  statutes,  although  a  bond  may 
be  fatally  defective,  it  is  permissible  to  remedy  the 
defect  by  the  execution  of  a  new  bond." 

In  aqmity  a  bond  void  at  law  may  be  enformd  as 
an  agreement  subject  to  the  effect  of  the  eqtdtalde 
circiunstanoes  under  which  it  was  made.? 


[$  48]  2.  Partial  Invalidity.  Where  the  condi- 
tions or  obligations  of  a  bond  consist  of  several  dif- 
ferent parts,  and  those  which  are  not  sustainable 
are  severable  from  those  which  are,  the  bond,  al- 
though void  as  to  the  former,  wilt  be  good  as  to  the 
latter,^  although  the  contrary  has  been  held  where 
the  bond  was  executed  for  a  single  indivisible  con- 
sideration.*^  This  rule  applies  in  the  case  of  statu- 
tory bonds  which  conform  in  part  only  to  the  re- 
quirements of  the  statute,  unless  it  is  expressly  de- 
clared by  such  enactment  that  bonds  shall  be  void' 
which  are  not  in  conformity  therewith,'"  in  which 
case  the  entire  bond  will  be  void."  If  the  good  and 
the  bad  are  so  blended  and  interwoven  that  it  ia 
impossible  to  8q)arate  them,  the  bond  ^111  be  void 
in  toto.*^ 

A  bond  may  be  ralid  aa  to  part  of  tiio  oUlgora> 

and  void  as  to  the  rest.*" 


rv.  OOKSTRUOTION  AWB  OPEBATION» 

49]  A.  In.  QeneraL  A  bond  or  obligation  is  I  contract  and  is  to  be  construed,  like  other  contracts, 
a  deed  at  common  law,**  and  is  also  r^^arded  as  a  |  according  to  the  fair  import  of  the  language  used. 


18.  Borman  v.  Jung  Brewlna  Co.. 
n  Ind.  A.  8M.  SB  fTB  4»S. 

BnataxM  gwrnnaXtj  see  aupra 
II  iTiS. 

U.  aMnJllf  of  ttoadttSoB  mt  of 
MBildamom  see  nipra  S  82. 
■tatatory  boaOa  oad  Doada  takom 

S^tean    In    vmmmI    see  supra 
l»-4«.  . 

IT.  Woods  V.  State,  61  Tex.  Cr. 
5SS.  1«S  ew  S9S. 
[a]  UaWOt^  fo>  pi— trae^^f  a 

bond  has  never  gone  Into  effect, 
premiums  accruing  under  the  con- 
tract therefor  cannot  be  recovered 
merely  because  the  bond  was  never 
returned  or  because  statements 
claiming  such  premiums  were  sent 
by  the  obligor  and  If  received  were 
not  obiected  to.  Empire  State 
Soretr  Co.  SchlUlnger,  167  Hi.  A. 
«2. 

IB.  State  V.  Wfnfree,  12  La.  Ann. 
643. 

Am   to    BlgBatiire    geaerallr  see 

supra  II  17,  18. 

19.  Cohea  T.  State,  84  Miss.  179 
(holding  that,  where  the  bond  Is 
voidable  at  the  election  of  the 
obligee,  the  bringing  of  an  action  by 
him  on  the  bond  Is  a  ratification  of 
the  contract). 

».  Justices  Columbia  Inferior  Ct. 
T.  Wynn,  Dudl.  (Ga.)  22;  Hlggs  v. 
Smith.  3  A.  K.  Harsh.  (Ky.)  338; 
Seellgson  v.  X>e  Witt  County,  1  Tex. 
A  Civ.  Cas.  I  820:"  Washlnston 
County  T.  Dnnn,  27  Gratt.  (ftS  Va.) 
108.   See  generally  Estoppel  [1<  Cyo 

t7:]. 

[a]  Addlttona  made  to  a  iKntd 
«iU)  tn*  ooaseat  of  the  parties  do 

not  Invalidate  It.  Berry  v.  Berry,  7 
J.  J.  Uarah.  (Ky.)  4ST.  See  also 
Alteration  of  Instruments  IS  113- 

m. 

ai.  Martin  v.  HcCabe,  21  Cal.  A. 
tSt.  132  P  60S  (indebitatus  assumpsit 
for  materials  furnished). 

S2,  Alderson  v.  Trent,  79  Ky.  269 
(holding  that,  under  Civ.  Code  i  682, 
reasonable  time  must  be  given  to 
execute  a  new  bond). 

83.  State  v.  Rowles,  177  Ind.  682, 
»  KE  722  (construing  Burns  Annot. 
St  [1998]  I  1278);  Squire  v.  Whit- 
ton.  1  H.  K  Cas.  333,  9  Reprint  786. 

[a}  SaeoaUoB  In  blank. — ^An  In- 
strument purporting  to  be  a  bond, 
executed  by  the  obligor,  with  blanks 
tor  the  name  of  the  obligee,  and 
tnerefore  void  at  law,  fs  Inoperative 
In  equity  as  an  agreement,  there 
Mine  no  second  contracting  party. 
Smire  v.  Whitton.  I  H.  L.  Caa.  S38, 
I  Reprint  786. 

XT.  S.— n.  8.  V.  Ifora,  97  tJ.  B. 
413.  14  U  ed.  1018;  U.  S.  v.  Hodson, 
19  Wtll.  S9S,  19  Ii.  ed.  987;  V.  S.  v. 
Jones,  77  Fed.  717:  Pry  v.  Grin,  9 
F.  Cas.  Ko.  8.189.  1  WWyNC  ?Pa) 
]t:  n.  8.  V.  Brown.  24  P.  Caa  No. 
14.»S,  QUp.  ISfi;  U.  8.  V.  Hynderse. 


27  F.  Cas.  No.  16,860,  7  Blatchf.  483. 

Ala.— Penton  v.  Wtlllams,  160  Ala. 
1B8,  48  S  211:  Montgomeiv  v.  Mont- 
gomery, etc.  Plank-road  Co„  31  Ala. 
76:  Wnitted  v.  (Jovcmor,  6  Port  83S. 

Colo. — Tat*  V.  Peo.,  6  Colo.  A.  202, 

40  P  471. 

Del. — Liambden  v.  Conoway,  5  Del. 
1;  State  V.  I«yton,  4  I>el.  618. 

D.  C. — District  of  Columbia  v. 
Waggaman,  16  D.  C.  828. 

C^a. — Central  Bank  v.  Kendrlcfc, 
Dudl.  66;  Justices  Inferior  Ct.  v. 
Wynn,  Dudl.  22. 

111.— Erllnger  v.  Peo.,  36  111.  4BS; 
Hots  V.  Boilman  Bros.  Co.,  47  111. 
A.  378. 

Iowa. — Seeberger  v.  Wyman.  108 
Iowa  627,  79  NW  290. 

Ky. — Justices  Christian  County  Ct, 
V.  Smith,  2  J.  J.  Marsh.  473;  Hoy  v. 
Rogers,  4  T.  B.  Mon.  225;  Cobb  v. 
Curts,  4  Lltt.  236;  Lewis  v,  Knox,  2 
Bibb.  463. 

— People's  Homestead  Assoc.  v. 
Staub,  8  La.  A.  (Orleans)  98. 

Me.— Pettlnglll  v.  Patterson,  82  He. 
669. 

Mass. — Dickey  v.  Sleeper,  13  Mass. 
244. 

Miss. — Newberry  Bank  v.  Stegall, 

41  Mlas.  142. 

Mo. — ^Presbury  v.  Fisher,  18  Mo.  60. 

N.  J.— Vroom  v.  Smith,  14  N.  J.  L. 
479;  Nottingham  v.  Giles,  2  N.  J.  L. 
111. 

Oh.— State  V.  Flndley,  10  Oh.  51. 

Okl. — Gillespie  v.  Frlsble,  148  P 
991  (holding  that,  where  a  bond 
given  without  statutory  authority 
contains  separable  conditions,  some 
legal  and  some  illegal,  the  Illegal 
condltfona  should  be  disregarded  and 
the  legal  conditions  enforced). 

Pa. — Speck  V.  Com.,  3  Watts  &  S. 
324;  Chaffee  v.  Sangeton,  10  Watts 
266. 

R.  I. — Central  Palls  Probate  Ct.  v. 
Adams,  27  R.  I.  97,  99,  60  A  769,  8 
AnnCas  1028  [clt  Cyc]. 

Va.— Pratt  v.  Wright,  IS  Gratt.  (54 
Va.)  175,  67  AmD  767  and  note. 

See  also  generally  Contracts  [9 
Cyc  666]. 

as.  Lindsay  v.  Smith,  78  N.  C.  828; 
24  AmR  463  (where  It  l9  declared 
that  in  such  a  case  the  bond  Is  void 
In  toto  If  executed  for  a  single  con- 
sideration). 

Se.  U.  S.— U.  8.  V.  Hodson,  10 
Wall.  89B,  19  L.  ed.  937. 

Ala. — ^Whltsett  v.  Womack,  8  Ala. 
466. 

Del. — ^lAmbden  v.  Conoway,  6  Del. 
1;  State  V.  Layton,  4  Del.  612. 

Qa. — Stephens  v.  Oawford,  l  Ga. 
674,  44  AmD  680. 

III.— Erllnger  v.  Peo.,  36  111.  4S8. 

N.  J.— Nottingham  v.  Giles,  2  N.  J. 
L.  111. 

Tenn. — Triplet  v.  Gray,  7  Terg.  16. 
W.  Va. — Chambers  v.  Cllne,  «0  W. 
Va.  688,  66  8E  999. 


See  also  supra  IS  88-40. 
97.  Shuttleworth  v.  Levi,  18  Bush 
(Ky.)  196;  Maokle  v.  Calms,  6  Cow. 
(N.  T.)  647,  16  AmD  477;  JarvlB  v. 
Peck,  10  Paige  (N.  T.)  118.  See  also 
supra  II  38-40. 

as.  U.  S.  V.  Brown,  24  F.  Cas.  No. 
14,668,  Gllp.  166;  Nottingham  v. 
Giles,  2  N.  J.  L.  111. 

39.  Burger  v.  Belsley,  46  IlL  7:8; 
IMckey  v.  sleeper,  13  Masa  244.  See 
also  supra  j  28. 

30«   Cross  rcfereaeesi 
Amount  of  bond  as  penalty  rather 
than  liquidated  damages  see  Dam- 
agea  [13  Cyc  89  et  seq]. 
Estoppel  to  deny  truth  of  reoltala- 

see  Estoppel  [16  Cyc  702], 
Parol  or  extrinsic  evidence  to: 
Construe  and  apply  language  of  In- 
strument sea  Evidence  [17  Cyo- 
662  et  seq]. 
Contradict  or  vary  Instrument  eee- 
Evldence  [17  C:yc  696.  M6]. 
Separate  or  subsequent  anvement 
affecting  Instrument  see  Evidence- 
17  Cyo  786]. 

lat  law  governs  see  supra  S  8. 
81.   Provlnelal  Ins.  Co.  v.  Walton,. 
16  U.  C.  C.  F.  62.   See  also  generally 
Deeds  [13  Cyc  619  at  seq]. 

33.  Ailc— State  y.  Wood.  61  Ark. 
206,  10  SW  684. 

Conn. — Lewis  v.  Dwight,  10  Conn. 
95. 

Mass. — Plunkett  v.  North  Adama 
M.  E.  8oc„  S  Cush.  661. 

N.  T.— Seofleld  V.  Moore,  11  NT8 

303. 

Can. — Brantford,  etc.,  R.  Co.  v. 
Huffman,  19  Can.  S.  C.  336. 

See  also  generally  Contracts  [9' 
Cyc  677  et  seq]. 

"A  bond  Is  nothing  but  a  contract. 
It  Is  the  written  evidence  of  the 
meeting  of  the  minds  of  the  parties 
to  it,  and.  subject  to  the  rules  favor- 
ing sureties  ...  It  must  be  con- 
strued by  the  established  canons  for 
the  interpretation  of  contracts.  The 
rule  for  the  construction  of  contracts 
which  prevails  over  alt  others  is  that 
the  court  may  put  Itself  In  the  place 
of  the  contracting  parties;  may  con- 
sider, in  View  of  all  the  facta  and 
circumstances  surrounding  them  at 
the  time  of  the  execution  of  the  In- 
strument, what  they  Intended  by  the 
terms  of  their  contract,  and  when 
their  Intention  Is  manifest  It  must 
eontrol  In  the  Interpretation  of  the 
instrument,  regardless  of  Inapt  ex- 
pressions, or  more  technical  rules  of 
construction."  Westervelt  v.  Moh- 
renstecber,  76  Fed.  118,  121,  22  CCA 
93,  84  LRA  477. 

[a]  "A  bond  for  money  with  a 
penaltr  for  not  doing  a  certain  thing 
will  be  held  to  be  a  contract  to  do 
that  thing:"  2  Paraona  Contr.  515 
[quot  Waynick  v.  Rlcbinond,  11  KaJi. 
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A  court  of  equity  will  construe  a  penal  bond,  al- 
though a  court  of  law  has  previously  construed  it." 

50]  B.  Nature  of  Contract  The  general 
rules  of  construction^  determining  whether 

an  instrument  is  a  bond  or  other  oontraet,"  or  a 
testamentary  paper.'* 

Oommou-law  or  statutory  bond.  As  "common- 
law  bonds'*  and  "statutory  bonds"  are  to  be  distin- 
guished, in  that  the  latter  conform  to  a  statute 
while  the  former  do  not,  although  so  intended,"  and 
as  the  rights  and  Habilities  arising  under  the  dif- 
ferent forms  of  bonds  may  likewise  be  different,  it 
becomes  important  to  ascertain  from  the  language 
used,  tc^ether  with  the  facts  surroundii^  its  execu- 
tion, whether  a  g^ven  instrument  takes  effect  as  a 
statutory  bond  or  as  a  common-law  bond.™  How- 
ever, it  may  be  stated  generally  that  a  statutory 
bond  is  one  required  by  some  statute,'*  and  that, 
where  a  statute  requires  a  public  oflBcer  to  execute 
an  official  bond,  a  bond  so  given  is  a  statutory 
bond,*"  except  that  where  a  bond  voluntarily  given 
does  not  comply  with  the  statute  it  may  take  effect 
as  a  common-law  bond.*^  Where  nothing  appears 
in  the  proceedings  to  show  the  character  of  a  bond 
which  is  the  foundation  of  an  action^  it  may  be  re- 
garded as  a  common-law  bond.*^ 

[$51]  0.  Bnles  of  Oonstmction— 1.  Stirict  or 
Liberal  Oonatmction.  The  obligatory  part  of  a  bond 
should  be  construed  most  strongly  against  the  par- 
ties who  prepare  the  instrument,*'  and  who  under- 
take or  enter  into  the  obli^tion,  that  is,  the  obli- 
gors;** and  if  two  constructions  may  be  given,  one 


making  the  obligors  liable,  the  other  not,  that  which 
makes  the  obligors  liable  should  be  taken,  since  they 
should  not  he  permitted  to  escape  liability  because 
equivocal  expressions  have  been  employed.**  But 
where  a  condition  ia  annexed  which  is  doubtful,  it 
being  for  the  benefit  of  the  obligor,  it  should  be 
taken  most  strongly  in  his  favor,  and  against  the 
obligee,*"  although  if  an  ambiguity  exists  which  can- 
not otherwise  be  removed,  the  construction  most 
favorable  to  the  obligor  may  be  taken.*'  In  con- 
struing the  covenants  of  a  voluntary  common-law 
bond  not  given  in  conformity  with  the  statute,  the 
intention  of  such  statute  becomes  immaterial  and 
the  liability  of  the  obligor  will  not  be  extended  be- 
yond the  precise  terms  of  the  undertaking  whieh  is 
to  be  strictly  construed.*' 

In  the  case  of  statutory  bonds  the  ordinary  rules 
of  construction  give  way;**  and  the  construction  of 
bonds  so  taken  is  generally  more  rigorous  than  that 
of  bonds  taken  voluntarily,'"  although  it  has  been 
held  that  statutory  bonds  taken  by  oonrt  officers 
will  be  liberally  construed. 

Ab  against  snreties  no  implications  are  to  be  made 
in  giving  construction  to  the  terms  of  a  bond,  not 
clearly  embraced  within  the  language  used,  for  it 
is  well  settled  that  sureties  are  only  chargeable  ac- 
cording to  the  strict  terms  of  the  bond."  But  this 
rule  of  strict  construction  does  not  preclude  the 
courts  from  applying  to  the  contract  the  rules  and 
tests  applied  in  the  construction  of  other  contracts, 
when  undertaking  to  determine  the  real  meiming  of 


88.  Clamorgan  v.  Oulaae,  1  Mo. 
141.  See  generally  Equity  [IS 
Cyc  1]. 

84.    See  fnfra  Sj  61-69. 

89.  Juliaetta  Tramway  Co.  v. 
Vollmer,  4  Ida.  408,  39  P  1115  (liold- 
ing  that  an  Instrument  reciting  that 
the  makers  are  firmly  bound  In  a  cer- 
tain sum  to  another,  conditioned  on 
his  executing  to  them  a  deed  of  cer- 
tain land  and  on  their  building  a 
railroad  and  erecting  a  depot  on  his 
land  within  a  certain  time.  Is  a 
bond):  Ullett  v.  Eberts,  74  Iowa  697, 
69S.  »  NW  426  <holdlnc  that,  where 
the  obligation  on  the  back  of  a  prom- 
issory note  Is,  "This  note  Is  given  on 
the  condition  that  the  signer  will 
cause  trustees  to  assess  damages 
.  .  .  the  award  of  said  trustees  to  be 
subtracted  from  the  amount  of 
within  note,"  the  writing  being  thus 
expressly  declared  to  be  on  condi- 
tion, is  in  the  nature  of  a  penal  bond, 
and  that  the  payee  cannot  recover 
the  amount  by  merely  setting  up  the 
Instrument  and  allesInK  breatui  of 
contract,  but  must  plead  his  actual 
damages). 

[a]  ninstrattons. — (1)  An  Instru- 
ment by  which  the  parties  bind  them- 
selves each  to  the  other  in  a  penal 
sum  to  do  certain  thinfcs  is  a  bond. 
Wood  V.  Willis,  110  Mass.  45*.  <2) 
An  agreement  may  have  the  force 
and  effect  of  a  delivery  bond  where 
a  certain  sum  of  money  Is  to  be  paid 
on  default  of  an  obligation  to  deliver 
property  on  a  specified  day.  Leverena 
V.  Haines,  32  111.  357.  (3)  And,  al- 
though an  obll^tfon  sued  on  pur- 
ports to  be  a  penal  bill,  yet  If  the 
Rums  named  In  the  penalty  and  con- 
dition correspond  It  will  be  treated 
as  a  simple  obligation  or  single  bill; 
and  In  sucjh  case  it  is  not  error  to 
render  a  verdict  and  judgment 
therein  for  the  amount  of  the  bond 
with  continuing  interest  from  the 
date  the  same  fell  due.  Fleming  v. 
Toler.  7  Gratt.  (48  Va.)  310. 

[b]  A  bond  given  to  insnre  tlie 
MTfomuuios  of  a  bnliaing'  oontract 
Ts  an  Insurance  contract  and  should 
be  so  construed  as  to  afford  the  In- 
sured the  protection  for  which  he 


paid.  National  Surety  Co.  v.  Price, 
162  Ky.  632,  172  SW  1072. 

89.  Cover  v.  Stem,  67  Md.  449,  10 
A  231,  1  AmSR  406;  Smith  v.  Splller, 
10  Gratt.  <B1  Va.)  318. 

37.  Mt.  Vernon  v.  Brett,  19S  N.  T. 
276.  86  NB  6. 

38.  Bell  V.  Furbush,  66  Me.  178 
(as  to  when  a  bond  should  be  con- 
strued by  Its  language  to  be  a  com- 
mon-law and  not  a  statutory  obliga- 
tion, so  that  a  compliance  with  Its 
conditions  is  a  satisfaction,  and  the 
obligor  is  not  compelled  to  perform 
other  acts  prescribed  by  the  statute 
but  not  so  expressed).  See  also 
supra  !!  40-46. 

[a]  *Ths  obanetsr  of  ths  bond  la 
to  be  OAteniilaed  by  its  terms  and 
the  facts  surrounding  ita  execution." 
Miles  V.  Baley,  170  Ca.1.  151,  160,  149 
F  46. 

39.  Lowe  V.  Outhrle,  4  Okl.  ZS7,  44 
P  198. 

40.  Lowe  V.  Outhrle,  4  Okl.  287, 
44  P  198. 

[a]  The  oflelal.  bona  of  a  eltr 
elnk  la  a  statutory  and  not  a  com- 
mon-law bond,  Lowe  V.  Guthrie,  4 
Okl.  287,  44  P  198. 

41.  Johnson  v.  Dun,  75  Minn.  538, 
78  NW  S8.    See  also  supra  99  41,  45. 

43.  Richardson  v.  Justices  Prince 
George  County,  11  Gratt.  (52  Va.) 
190. 

43.  United  Surety  Co.  v.  Meenan, 
211  N.  T.  39.  105  NB  106. 

[a]  Preparsd  by  affent. — A  bond 
fairly  susceptible  of  two  construc- 
tions should  be  given  that  interpre- 
tation most  unfavorable  to  the  party 
by  whose  agents  It  was  prepared. 
if.  S.  V.  Bayly.  39  App.  {D.  C.)  105, 
48  LRA  587. 

44.  Loeb  v.  Montgomery,  7  Ala. 
A.  325.  61  S  642;  Bennehan  v.  Webb, 
28  N.  C.  67;  3  Halsbury  L.  Eng.  87 
par  175, 

46.  City  Trust,  etc.,  Co.  v.  Lee. 
204  111.  69.  68  NB  485  [aff  107  111.  A. 
263];  Richardson  v.  Peo.,  86  111.  495. 

46.  Bennehan  v.  Webb,  28  N.  C. 
57;  McLane  v.  Peo.,  20  N.  C.  133;  3 
Halsbury  L.  Eng.  87  par  17B. 

"A  single  obligation  Is  always 
taken   most   in  advantage!   of  the 


obligee  and  against  the  obligor;  but 
it  is  otberwiae  of  the  condition  of  an 
obligation;  for  thia  is  always  taken 
moat  In  advantage  of  the  obligor, 
and  against  the  obligee,  because  It  Is 
introduced  for  his  benefit."  Shep- 
pard  Touchstone  375. 

47.  McLane  v.  Peo.,  20  N.  C.  133. 

48.  Claytor  v.  Anthony.  IS  Oratt 
(66  Va.)  lis  (takMi  in  the  absence 
of  the  obligee). 

49.  Probate  Judge  v.  Ordway,  28 
N.  H.  198,  206  (where  the  court  said: 
"We  notice  the  kind  of  bond  the  law 
authorises  the  Judge  to  receive,  and 
requires  him  to  exact.  Thus  we 
know  what  the  parties  must  have 
intended,  much  better  than  by  any 
general  rules  of  construction;  ana 
we  are  bound  to  give  to  the  language 
used,  such  construction  as  will  give 
effect  to  the  ■intention  of  the  Taw, 
and  of  the  court,  and  of  the  parties 
concerned.  If  It  can  be  done  con- 
sistently with  the  language  used, 
however  unskillfully  the  Instrument 
may  be  drawn,  and  though  some  of 
the  expressions  used  might  even  be 
understood  to  import  a  different 
meaning.  If  they  were  to  be  con- 
strued merely  by  the  ordinary  rules 
of  interpretation,  and  without  that 
same  light  which  the  statutes  afford 
us  as  to  the  intention  of  the  parties 
and  the  probate  court"). 

60.    Hanks  v.  Horton,  5  Tex.  108. 

01.  Magerstadt  v.  Field.  160  III. 
A.  23;  Hotz  V.  Bollman  Bros.  Co.,  47 
111.  A.  378. 

B3.  tr.  S.— Miller  v.  Stewart,  S 
Wheat.  680,  6  L,  ed.  189. 

Fla. — Robinson  v.  Gpping,  84  Pla. 
237,  4  S  812. 

111.— Ovlngton  V.  Smith.  78  III.  250; 
Waters  v.  Simpson,  7  111.  570;  Field 
V.  Rawllngs,  6  HI.  681;  Abrahams  v. 
Jones,  20  111.  A.  83. 

Mont. — Butte  v.  Bennetts,  61  Mont. 
27,  30.  149  P  92  [cit  Cyc). 

N.  y. — Western  New  York  L.  Ins. 
Co.  V.  Clinton.  66  N.  Y.  826  [rev  6 
Hun  118]. 

Oh.— Land  V.  Pike.  27  Oh.  St.  498. 

Pa. — American  Trust  Co.  v.  Louder- 
back,  220  Pa.  197,  69  A  678,  16 
LRANS  776. 


For  later  oaass,  daraloyntMiti  and  ohanffM  fn  the  law  see  cumulative  Annotations,  same  tltle^  ^j^a^dy:^^i|^^)er. 
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the  eootraet  and  the  lai^oage  used;"  and  moreover 
the  rule  is  enforced  for  the  protection  of  sureties 
foljf  and  does  not  apply  to  the  piincipaL'' 

[$52]  S.  Xntentioo— a^  Ik  QeneraL  A  bond 
^ould  b<B  so  construed,  if  possible,  as  to  give  fo^ree, 
effect,  and  meaning  to  aU  the  words  and  elauses 
used  in  the  bond,  and  so  as  best  to  effeetnate  and 
carry  into  operation  the  reasonable  intention  of  the 
parties;"'  and  sooh  a  eonstrcicti<^  i^nld  be  g^ven,  if 
this  can  fairly  be  done,  that  will  support  rather 
than  defeat  the  bond;'*  and  this  rule  is  not  affected 
by  a  statutory  provision  that  a  bond  shall  not  be 
void  for  want  of  form  or  substance,  as  sseh  a  pro- 
vision will  not  import  to  a  bond  a  differmt  effect 
from  that  actually  intended  by  the  purties."  In 
arrivii^;  at  this  intention  the  terms  used  in  the  bond 
should  be  construed  according  to  the  ordinary  and 
reasonable  meaning  of  the  language  employed.  If 
the  otmtraet  is  not  ambiguous  out  plain,  me  parties 
must  abide  thereby,"*  although  the  letter  of  the  con- 


dition will  be  departed  from  to  carry  into  effect  the 
intention"'  which  will  be  enforced,  evw  though  it 
differs  from  the  literal  wording  of  the  bond.*^ 

Punctuation  should  not  eontrol,  neither  .should  it 
be  ignored,  in  considering  what  the  makers  of  the 
instrument  meant  by  the  language  employed." 

Judicial  bond.  instrument  executed  in  pursu- 
ance of  an  order  or  decree  of  the  court  is  to  be  con- 
strued according  to  the  intention  of  the  tribunal 
which  directed  its  execution;*^  but  a  general  order 
of  court  relative  to  the  subject  matter  of  a  bond 
cannot  vary  or  control  the  condition  of  the  bond.** 

[(  631  b.  Attandaat  Oircmnstances  and  Sttna- 
ti<m  of  Farfelea.  In  ease  of  ambiguity  or  doubtful 
construction  the  bond  should  be  construed  in  the 
light  of  the  eiroumstanees  surrounding  the  execution 
thereof,  the  object  to  be  accomplished,  the  situation 
of  the  parties, 'and  the  relations  existing  between 
them."*   The  nature  of  the  duty  of  the  obligor  and 


See  nnerallr  Principal  and  Surety 
132  Cyc  7»]. 

53.  Haffsrstadt  v.  Fl«ld.  160  III. 
A.  23.  See  senerally  Principal  and 
Surety  [32  Cyc  7»]. 

54.  Akin  V.  Rtce,  187  Ho.  A.  147, 
117  SW  CSfi. 

66.  U.  S. — Bort  V.  McCutcheon, 
157  Fed.  182.  S4  CCA  CSO  trev  147 
Fed.  6281:  Westervelt  V.  UOhren- 
stecher,  ?•  Fed.  118,  it  CCA  98,  84 
L,RA  477. 

Ala. — Taliaferro  v.  Brown,  11  Ala. 
702;  Whl  taett  v.  Womack,  8  Ala. 
466;  Planters,  etc..  Bank  v.  HiU,  1 
Stew.  201,  18  AmD  89;  Loeb  v.  Mont- 
gomery. 7  Ala.  A.  825,  61  S  642. 

Ark.— Love  t.  Catan.  »S  Ark.  Slfi, 
232,  124  SW  2B9  [clt  Cyc]. 

CM.— «waln  V.  aravea.  \  Oal.  149. 

Ida. —  Jullaetta  Tramw»  Co.  T. 
Tollmen  4  Ida.  408,  89  P  1115. 

111.— Fitsfferald  v.  Staples,  88  111. 
3S4,  80  AjdR  661;  Mareratadt  v. 
Pl^d.  160  III.  A.  28;  Schaefer  t. 
American  Bonding,  etc.,  Cq^  187  111. 
A.  168;  Hots  v.  Bollman  Bros.  Co., 
47  III.  A.  878. 

Isd. — Bttuvl*  ▼■  RovenL  26  Ind.  1; 
Barker  v.  McClelland.  60  Ind.  A.  2»«, 
98  NE  800. 

lowfl. — Bllett  V.  Bberta,  74  Iowa 
597.  88  NW  426. 

M*. — Carey  v.  Mackey,  82  Me.  616. 
3D  A  84,  17  AmSR  600,  9  LRA  118. 

led. — Strawbrldse  v.  Baltimore, 
etc.,  R.  Co.,  14  UJI  860.  74  AmD  541. 

Mo. —  Berger  iitg.  Co.  v.  Lloy^ 
209  Mo.  681,  108  SW  62. 

N.  H. — Probate  Judge  v.  Ordway. 
23  N.  H.  198. 

N.  Y.— Scoaeld  V.  Moore,  11  NTS 
103  (applying  the  principle  to  a 
bond  to  executors  to  pay  debte  and 
expeneea,  and  holding  that  It  was  the 
obvious  Intention  of  the  parties  to 
exonerate  the  executors  from  all 
responsibility  and  expense,  and  that 
there  was  no  ambiguity  In  the  in- 
strument). 

N.  C. — Mullen  v.  Whltmore,  74  N. 
C.  477;  Parker  v.  Carson,  64  N.  C. 
S63;  Iredell  v.  Barbee,  81  N.  C.  260; 
Bennehan  v.  Webb,  88  N.  C.  67. 

Okl.— Lowe  V,  Outhrle,  4  Okl.  287. 
44  P  198. 

Or. — Oregon  R.,  etc.,  Co.  v.  Swin- 
burne, 22  Or.  574,  30  P  322. 

Pa. — Franklin  v.  Hammond,  46  Pa. 
S07:  Elliott  V.  Ellis.  14  Phlla.  188. 

Tenn. — ^Klncannon  v.  Cwrroll,  9 
Terg.  II    30  AmD  391. 

Tex. — Levy  v.  OoldaoU.  62  Tex. 
Civ.  A.  257.  261,  181  SW  420  [cit 
Cyc]. 

Eng. — National  Provincial  Bank  v. 
Marshall,  40  Ch.  J>.  112;  Pentland  v. 
Stoakea.  2  Ball  A  B.  73;  Stadhard  v. 
Lee,  3  B.  at  S.  864,  IIS  ECL  864,  122 
Reprint  188;  Arundell  v.  Arundell, 
Coop.  t.  Brough.  189,  47  Reprint  50. 
1  Myl.  &  K.  816.  7  EngCh  316,  39 
R-prlnt  701;  Ooodtitle  v.  Bailey, 
Cowp.  697.  98  Reprint  1260.  II  ERC 
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48;  Rogers  v.  Hadley,  3  H.  &  C.  227; 
Cholmondeley  v. '  Clinton,  2  Merlv. 
171.  35  Reprint  906.  2  Jac  A  W.  1, 
37  Reprint  527,  14  KRC  S78;  Holmes 
V.  Ivy,  2  Show.  16,  89  Reprint  764. 

Ont.— Nichols  v.  Madlll,  6  U.  C.  Q. 
B.  416;  Canada  Permanent  Bldg., 
etc.,  Soc.  V.  Lewis,  8  U.  C.  C.  P.  352. 

See  generally  Contracts  [9  Cyc  577 
et  seqj. 

"The  ascertainment  of  the  true  In- 
tention Is  the  great  rule  for  the  con- 
struction of  contracts,  and  the  favor 
with  which  the  law  regards  a  surety 
does  not  make  his  undertakings  an 
exception."  Bort  v.  McCutchen,  157 
Fed.  182,  184,  84  CCA  680  [rev  147 
Fed.  626].  See  alM  U.  S.  V.  Ma- 
loner,  *  App.  (D.  C.)  605  (surety 
bound  by  true  Intent  same  as  prin- 
cipal). 

[a]  A  emstnetion  faeeasteteat 
with  the  tra*  tatratlm  of  the  parties 
to  the  obligation  of  a  bond  will  not 
be  given.  Vlckery  v.  Welch,  19  Pick. 
(Mass.)  628  (where  the  principle  was 
applied  to  a  bond  to  convey  and  as- 
sure to  obligee  a  factory  and  certain 
secret  arts  of  manufitcturlng). 

[b]  Tke  manifest  intention  glumMI 
be  oantod  oafe'  if  It  can  be  done 
without  violence  to  the  language  of 
the  bond.  Nichols  v.  Tlitt,  66  N.  T. 
644  [rev  2  Thomps.  ft  C.  814]. 

66.  Loeb  v.  Montgomery,  7  Ala. 
A.  826,  61  a  642.  See  also  cases 
supra  note  55. 

87.    Sturgls  V.  Rogers.  26  Ind.  1. 

ea.  Love  V.  Cahn,  98  Ark.  21 S, 
124  SW  269;  Qyles  v.  Valk.  28  8.  C. 
L.  460. 

58.    Ralphsnyder  v.  Ralphsnyders, 

17  W.  Va.  28  (where  the  principle 
was  applied  to  a  bond  for  the  pay- 
ment of  money  and  for  support  and 
maintenance);  Oreer  v.  Johnston,  82 
U.  C.  Q.  B.  77. 

eO.  Cooke  V.  Oraham,  8  Crancfc 
(U.  S.)  229,  2  L.  ed^  420;  Whltsett  V. 
Womack,  8  Ala.  466;  Swain  v. 
Graves,  8  Cal.  649. 

81.  Cooke  V.  Graham,  8  Cranch 
(U.  a.)  229.  2  L.  ed.  420. 

68.  Crawford  v.  dark  Ins.  Co., 
97  Ark.  549,  184  SW  961;  Hawes  V. 
Sternheim.  67  111.  A.  126  [afT  166  III. 
341.  40  NE  947]. 

63.  Sonnehorn  v.  LIbbey,  102  N. 
Y.  589.  7  NE  818  [rev  12  Daly  609] 
(holding  that  the  bond  and  order 
should  be  construed  together) ;  Ir- 
vine V.  Barrett.  2  Grant  (Pa.)  73. 

[a]  "judgment  of  ooiuV  means, 
when  used  in  a  bond  to  abide  there- 
by, the  court  which  ultimately  de- 
cides the  cause.  Archer  v.  Hart,  6 
Fla.  234. 

[b]  A  bond  wUoli  may  appear 
void  for  nnoertalnty  may  be  made 
clear  as  to  Intent  by  reading  It  as 
part  of  court  or  Judicial  proceedings 
connected  therewith  .and  to  which 
It  relates.  Jamison  v.  Knotts,  46  S. 
a  L.  190. 


64.  Lehan  v.  Good,  8  Cush. 
(Mass.)  802;  C^askle  v.  Harrison,  76 
Va.  66  (holding  that  the  nature  and 
extent  of  the  liability  of  the  parties 
to  a  bond  executed  under  an  order 
of  court  must  be  ascertained  from 
the  bond  Itself  and  not  from  the 
order  reciting  the  fact  of  Its  execu- 
tion). But  see  Elmendorf  v.  Lan- 
sing, 6  Cow.  (N.  T.)  468  (holding 
thai  a  bond  executed  by  order  of  court 
creates  no  Brreater  liability  than  Is 
decided  in  the  order,  although  the 
terms  of  the  bond  are  of  greater 
scope). 

66.  C  8. — Bort  V.  Uc(^tchen.  167 
Fed.  182,  84  CCA  S80  [rev  147  Fed. 

626]. 

Ala. — ^Taliaferro  v.  Brown.  11  Ala. 
702;  Loeb  v.  Montgomery,  7  Ala.  A. 
326,  61  S  642. 

Conn. — TomUnson  v.  Ouaatonle 
Water  Co.,  44  Conn.  99. 

Ga. — Steele  Lumber  Co.  v.  Laurens 
Lumber  Co.,  98  Ga.  829,  24  SE  756 
(holding  that  the  circumstances 
under  which  a  bond  to  a  receiver  Is 
given  may  be  such  as  to  affect  the 
character  of  a  Judgment,  and  that  a 
bond  conditioned  to  pay  eventual 
condemnation  money  on  the  flnal 
trial  of  a  case  Is  controlled  in  Its  ap- 
plication by  the  circumstances  le- 
gally affecting  the  enforcement  of  the 
condition,  and  will  therefore  compre- 
hend only  such  decree  as  Is  legally 
.possible). 

Ida. — Jullaetta  Tramway  Co.-  v. 
Vollmer.  4  Ida.  408.  89  P  1116. 

111.— Chicago  Oage,  96  111.  688, 
36  AmR  182. 

Md. — Baltimore  First  Nat  Bank  T. 
Gerke,  68  Md.  449,  13  A  368.  6  AmSR 
463  note;  German  Lutheran  Evan- 
gelical St.  Matthew's  Cong.  v.  Heise, 
44  Md.  463  (holding  that  In  deter- 
mining the  liability  on  a  bond  for  the 
execution  of  a  building  contract  the ' 
question  depends  largely  on  the 
evidence  as  to  what  has  been  done 
under  the  contract  as  well  as  on 
nonperformance). 

Mo.— North  St  Louis  Bldg..  etc^ 
Assoc.  v.  Obert  169  Mo.  607,  69  SW 
1044.  . 

N.  H. — Probate  Judge  v.  Ordway, 
23  N.  H.  198. 

N,  Y. — ^Zimmermann  v.  Tlmmer- 
mann,  193  N.  T.  486.  86  NE  540; 
Western  New  York  L.  Ins.  Co.  v. 
Clinton,  66  N.  Y.  326  [rev  5  Hun 
118];  Bellonl  v.  Freeborn,  63  N.  T. 
383;  Nichols  v.  Tlllt,  56  N.  Y.  644 
[rev  2  Thomps.  ft  C.  314];  Sach«  v. 
American  Surety  Co.,  72  App.  Div. 
fiO,  76  NYS  335  [aff  177  N.  Y.  551 
mem,  69  NE  1130  mem];  Bundy  v. 
Newton,  19  NYS  734,  29  AbbNC»« 
66  [aft  138  N.  Y.  643  mem.  34  NE 
513  mem]  (where  It  was  declared 
that  In  view  of  the  circumstances 
the  construction  should  not  be  to  the 
Injury  of  plaintiff) ;  MoKllltp  v.  Mc- 
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the  character  of  the  obtige«  must  also  be  r^arded 
as  explanatory  of  the  intent." 

54]  c  Entire  InHtrnment  Oonsidend.  The 
entire  instrument  is  what  egresses  the  actual  con- 
tract; therefore  the  whole  writing,  every  word, 
phrase,  and  sentence,  must  be  considered  so  that  the 
intention  may,  if  possible,  be  gathered  therefrom." 
In  the  case  of  a  bond  with  a  condition,  the  latter 
may  be  read  and  taken  into  consideration  in  order 
to  explain  the  obligatory  part  of  the  instrument."^ 
[$  55]  d.  Tiaiupoaition,  Kejection,  and  Addition 
of  WordB.  In  oonstming  a  bond  or  the  conditions 
thereof  the  court  may,  miere  the  intention  is  mani- 
fest from  the  instrument  itselfj  transpose  or  reject 
meaningless  uid  eontradietoiy  words,"  provided 
enough  remains  to  make  the  bond  sensible;^  or  it 
may  supply  words  accidentally  omitted,  to  give  ef- 


fect to -the  real  meaning  of  the  parties."  Bnt  the 
court  has  no  right  to  presume  that  contracting  par- 
ties intended  to  insert  a  provision  other  or  disereat 
from  that  which  the  plain  lai^oage  used  would 
indicate,  and  then  give  a  construction  to  the  con- 
tract which  would  be  Intimate  if  the  bond  con- 
tained the  supposed  omitted  provision.''  Thus, 
where  a  clause  is  omitted,  leaving  the  bond  practi- 
cally without  condition,  the  court  may  refuse  to  sup- 
ply the  defect." 

66]  6.  Law  as  Fart  of  Bond.'*  The  law  at 
the  time  of  the  execution  of  a  bond  is  a  part  of  it ; 
if  it  gives  to  the  bond  a  certain  legal  efEect  it  is  as 
much  B.paxt  of  the  bond  as  if  in  terms  incorporated 
therein.'^  Where  a  bond  is  given  under  the  author- 
ity of  a  statute  in  force  wlien  it  is  executed,  in  the 
absence  of  anything  appearing  to  show  a  different 


Klllip.  8  Barb.  S5S;  Sttiart  v.  Abb«7. 
62  Misc.  81,  lie  NTS  2S9. 

Or. — Oregon  R..  etc.,  Co.  v.  Swin- 
burne, 22  Or.  574,  30  P  822. 

Pa.— Miller  v.  Heller.  7  Serg.  & 
R.  82,  10  AmD  413. 

Tex. — Levy  v.  Goldsoll.  62  Ter. 
Civ.  A.  257,  261.  131  SW  420  [cit 
Cyc]. 

Va. — Coluipblaii  CoUese  v.  Clop- 
ton.  7  Grattr(48  Va.)  1«8. 

w.  Va. — Ralphanyder  v.  Ralph- 
Bnyders,  17  W.  Va.  28  (where  the 
contract  was  considered  with  other 
obliKatlons  and  clrcumstanceti). 

Wis.— -Etscheld  v.  Baker,  112  WU. 
12»,  88  NW  62. 

Sea  ffenerally  Contraots  Cyc 
6791. 

"In  the  construction  of  a  writing 
of  doubtful  Import  a  knowledge  of 
the  atmo8]>here  In  which  It  grew  1b 
frequently  helpful,  and  sORietlmes 
essential,  to  a  true  conception  of  the 
intent  or  the  parties.  There  is  no 
set  formula  for  the  expression  of 
Idea;  the  words  and  'phrases  selected 
by  contracting  parties  differ  almost 
as  widely  as  their  personal  char- 
acteristics.- If  the  aigniflcance  of 
the  written  words  Is  plain  to  a  com- 
mon Intent,  that  is  the  end  of  it; 
but  if  not,  a  view  of  the  positions 
of  the  parties  and  their  relations  to 
each  other  and  to  the  subject-matter 
of  their  contract  often  discloses, 
with  convincing  clearness,  what  they 
were  seeking  to  attain."  Bort  v.  Mc- 
Cutchen,  16?  Fed.  188.  )84,  84  CCX 
6«0  [rev  1(7  Fed.  6281. 

[a]  "Wlwa  the  dUMrtton  is  not 
as  to  the  in— lay  of  words  employed 
In  aa  taatmrnsnt  of  well  deHned 
character,  but  whether  a  paper  of  a 
doubtful  cliaracter  was  designed  to 
operate  as  one  Instrument  or  as 
another,  all  the  circumstances  at- 
tending the  transaction,  the  cotem- 
poraneous  conduct  and  declarations 
of  the  parties  evincive  of  their  pur- 
poses and  motlvM.  may  be  looked  to 
as  showing  what  kind  of  Instrument 
was  within  their  contemplation  and 
design."  Smith  v.  Splller.  10  Oratt. 
(SI  Va.)  SI 8.  324. 

ee.  Strawbrtdge  v.  Baltimore,  etc.. 
R.  Co.,  14  Md.  360,  74  AmD  641;  Mc- 
Klllfp  V.  McKlUlp.  8  Barb.  (X.  T.) 
662. 

As  to  natVTs  and  extent  of  datles 
In  bonds  of  agents  or  emploreea  see 

Infra  il  71,  72. 

67.  Ala. — Taliaferro  v.  Brown,  11 
Ala.  702  (holding  that.  If  possible, 
effect  la  to  be  given  to  the  entire 
instrument,  and  If  that  cannot  be 
done,  from  the  repugnancy  of  Its 
several  stipulations  such  construc- 
tion must  be  put  on  it  as  appears 
to  comport  beat  with  the  motives 
the  parties  had  In  view  In  entering 
into  it). 

111.— Westfall  V.  Albert,  212  111. 
68,  72  NE  4;  Mailers  v.  Crane  Co.,  191 
III.  181,  60  NE  804  [aff  92  111.  A. 
614]  (where  the  word  "claims"  was 
construed  in  connection  with  the  lan- 
guage of  the  Instrument  as  meaning 


a  valid  claim  for  actual  Indebted- 
ness); Afleld  V.  Peo..  12  111.  A.  602. 
,  Ind. — ^Barker  v.  McClelland,  60  Ind. 
A.  298,  98  NE  800. 

Iowa. — 'Ellett  v.  Eberts,  74  Iowa 
597,  38  NW  426. 

Nebr. — Northern  Assur.  Co.  v.  Bor- 
gelt,  67  Nebr.  283,  93  NW  226. 

N.  H. — New  Hampshirs  Bank  v. 
Willard,  10  N.  H.  210. 

N.  C. — Bennehan  v.  Webb,  28  N.  C. 
57;  Gordon  v.  Ralney,  19  N.  C.  487. 

Okl. — Wlllougbby  v.  Maryland  Fi- 
delity, etc.,  Co.,  16  Okl.  646,  85  P  713, 

7  LRANS  648.  8  AnnCas  603  [ail  20S 
U.  S.  637,  27  set  790,  61  L.  ed.  920]. 

Pa. — Miller  v.  Heller,  7  Serg.  &  R. 
32,  10  AmD  413. 

S.  C— Gyles  v.  Valk,  29  S.  C.  I>. 
460. 

Utah. — Blyth-Fargo  Co.   v.  Free, 

148  P  427. 

Eng. — Coles  v.  Hulme,  8  B.  &  C. 
668,  16  ECL  282,  108  Reprint  1163. 

Ont. — Keith  v.  Fenelon  Falls  Union 
School  Section.  Z  Ont.  194;  Nichols 
V.  Madlll,  6  U.  C.  Q.  B.  416;  Canada 
Permanent  Bldg.,  etc,  Soc  v.  Lewis, 

8  U.  C.  C.  P.  862. 

6B.  Chicago,  etc,  R.  Co.  v.  Aurora, 
99  111.  206rGyiea  v.  Valk,  29  S.  C.  L>. 
460. 

69.  Ala.— Whltsatt  v.  Womaek,  8 
Ala.  466. 

Cat.— Swain  v.  OraVea.  8  CaL  649. 

Ky. — Stockton  v.  Turner,  7  J.  J. 
Marsh.  192. 

N.  C. — Parker  v.  Carson,  64  N.  C. 
563;  Iredell  v.  Barbee,  31  N.  C.  260; 
Bennehan  v.  Webb,  28  N.  C.  57; 
Vanhook  v.  Barnett,  16  N.  C  268; 
Fitts  v.  Green,  14  N.  C.  2ftl:  QuUy 
v.  Gully,  8  N.  C.  80. 

Okl.— Lowe  V.  Guthrie,  4  Okl.  287. 
44  P  198. 

Tenn. — ^Nlcdiol  v.  UoCombs,  2  Ytatg. 
83. 

Eng. — Bache  v.  Prootor,.  1  Dougl. 
382,  99  Reprint  247;  Cromwell  v. 
Grunsden,  2  Salk.  482,  91  Reprint  299. 

[a]  The  woM  "or"  mar  1>* 
"and"  (1)  where  a  clear  Intent  is 
shown.  Parker  v.  Carson,  64  N.  C. 
563;  Elliott  v.  Ellis,  14  Fhlla.  (Pa.) 
188.  (2)  Thus  if  a  bond  Is  taken  to 
"John  Lewis  or  James  Parker,"  who 
are  agents,  to  settle  an  estate  and 
make  distribution,  the  conjunction 
"or"  In  said  bond  will  be  construed 
as  "and."  Outlaw  v.  Farmer,  71  N. 
C.  31. 

TO.    Iredell  v.  Barbee,  31  N.  C.  250. 
71.    Ala. — Whitsett  v.  Womack,  8 
Ala.  466. 

Miss. — De  Soto  County  v.  Dickson, 
34  MIsa.  160. 

N.  J.~-Glles  V.  Halsted,  24  N.  J. 
L.  366.  61  AmD  668. 

N.  T. — American  Exch.  Nat.  Bank 
V.  Goubert,  135  App.  Dlv.  971,  120 
NTS  397. 

N.  C. — Bennehan  v.  Webb.  28  N.  C. 
57;  Gully  v.  Gully,  8  N.  O.  20  (where. 
In  a  bond  conditioned  for  the  pay- 
ment of  £100  by  installments  "until 
the  sum  of  one  pounds  be  paid,"  the 
word  "hundred"  was  supplied). 

Tenn. — Klncannon    v.    Carroll,  9 


Terg.  11,  80  AmD  891  (holding  that, 
where  a  word  is  omitted  from  the 
condition  of  a  bond,  without  which 
the  condition  is  Insensible,  if  th* 
meaning  of  the  parties  appears  from 
the  other  parts  of  the  bond  the  court 
will  supply  or  add  th«  word  to  the 
condition). 

Va. — Peyton  v.  Harman,  22  Oratt. 
(6S  Va.)  843. 

Eng. — James  v.  Tallent,  6  B.  &  Aid. 
889,  7  ECL  483,  106  Reprint  1416; 
WauKh  v.  Bussell,  6  Taunt.  707,  128 
Reprint  888. 

Ont. — Allen  v.  Coy,  7  V.  C.  Q.  B.  419 
(holding  that  If  a  bond  omits  to  say 
expressly  to  where  the  money  secured 
by  It  is  to  be  paid,  and  It  Is  plain  from 
the  context,  the  court  supplies  the 
words  in  the  particular  place  where 
they  ought  to  have  been  by  intend- 
ment from  the  rest  of  the  Instru- 
ment). 

(a]  mere  tt  la  oMona  on  t^ 
f  aoe  of  a  IkhmI  that  a  word  or  pliraa* 
ha«  been  omitted  by  mistake  or  In- 
advertence, and  such  words  are  ob- 
viously and  naturally  suggested,  on 
the  mere  Inspection  of  the  paper,  as 
the  words  which  the  parties  must 
have  Intended  to  use  to  express  their 
meaning,  such  words,  or  words  ot 
like  Import,  may  be  supplied.  Pey- 
ton V.  Harman,  22  Gratt  (63  Va.) 
643, 

[b1    Thm  word  '^onnOa'*  may  be 

supplied  In  a  bond,  where  It  is  evi- 
dent that  that  kind  of  money  was 
Intended.  Coles  v.  Hulme,  2  B.  A  C 
668,  16  ECL  282,  108  Reprint  1162. 

{ci  Tbe  word  "OMiais"  nay  be 
rappUed  where  omitted.  Rarman  t. 
Howe,  27  Gratt.  (88  Va.)  676. 

[d]  nu  mattteA  fonnnl  eoaoln^ 
■loa  of  a  iMBd  will  be  supplied  by 
construction  If,  from  an  inspection 
of  the  entire  Instrument,  It  is  mani- 
fest that  the  omission  was  acci- 
dental. Rose  V.  Winn,  61  Tex,  645: 
Avery  v.  White,  1  Ld.  Raym.  88,  91 
Reprint  921;  Mauleverer  v.  Hawxby, 
2  Saund.  78.  86  Reprint  748;  Day  v. 
Spafford,  6  U.  C.  <J.  B.  O.  S.  67. 

78.  Pltsgerald  v.  Staples,  88  111. 
234,  30  AmR  551;  Barker  v.  McClel- 
land, 60  Ind.  A.  296.  98  NE  300. 

[a]  irotltla|r  added  by  Implleatlon. 
—"In  the  condition  of  a  bond,  some- 
thing Insensible  may  be  rejected,  or 
be  understood  to  mean  what  It  really 
Intended,  but  nothing  can  be  added; 
and  upon  the  bond,  such  as  It  Is, 
must  judgment  be  given;  otherwise 
men  would  be  bound,  not  by.  the  con- 
tracts they  have  entered  Into,  but 
by  what  the  court  might  presume 
they  intended  to  enter  Into.  Their 
obligations  would  be  framed  by  the 
court,  and  not  by  themselves." 
NIchoI  V.  McCombs,  2  Terg.  (Tenn.) 
S3. 

73.  Fitzgerald  v.  Staples,  88  111. 
284,  SO  AmR  551. 

74.  Statutory  provisions  as  part 
of  contrsot  see  Contracts   [9  Cyc 

582]. 

7B.  State  V.  Nutter,  44  W.  Va.  286. 
80  SE  67. 


For  latsr  oas*%  developmeuti  and  oltaafM  In  the  law  see  cumulative  Annoutlons.  same  title,  pageapd  note  number. 
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iatentum  it  Till  |>e  presumed  that  the  intention  of 
the  parities  was  to  execute  eucb  a  bond  as  the  law 
required/"  and  such  statute  constitutes  a  part  of 
the  bond  as  if  incorporated  in  it,  and  the  bond  must 
be  construed  in  connection  with  the  statute^  and 
the  construction  given  to  the  statute  hj  the  courts.'" 
Such  a  bond  must  be  given  the  effect  which  in  rea- 
son must  have  been  intended  by  the  statute.^ 
Whatever  is  included  in  the  bond,  and  is  not  re- 
quired by  the  law,  must  be  read  out  of  it,  and  what- 
ever is  not  expressed,  and  ought  to  have  been  incor- 
porated, must  be  read  as  if  inserted  into  it.^  Al- 
though the  terms  of  the  bond  may  bear  a  broader 
construction,  the  liability  of  the  parties  will  be  con- 
fined to  the  measure  of  liability  as  contemplated  by 
the  law  requiring  the  bond;"^  bat  it  wilt  not  be  aa- 
somed  that  the  l^slative  enactment  was  intended 
to  import  to  an  instrument  an  effect  different  from 
that  intended  by  the  parties." 

Sabseaueat  Iaw.  Ordinarily  the  liability  on  a 
bond  cannot  be  affected  by  a  law  passed  subse- 
quently to  its  execution;"  but  it  has  been  held  that 
the  law  as  it  exists  at  the  time  of  performance  may 
govern  the  obligation  of  a  bond,  for  every  contract 
is  entered  into  subject  to  the  r^ht  of  the  legislature 


to  change  the  law.^ 

57]   S.  Memoranda  and  bidor8ementi.'>^]fMii- 

oranda  or  indorsements  made  on  a  bcihd  -at  the  time 
of  its  execution  may  become  a  part  thereof,  where 
it  is  evidently  so  intended  by  the  parties.^  This 
rule  has  been  held  applicable  even  thoi^h  such  mem- 
orandum is  without  date,"  or  is  made  at  a  data  sub- 
sequent to  the  execution  of  the  bond  on  which  it  is 
indorsed.'^  To  make  a  subsequent  agreement  re- 
specting a  bond  a  part  thereof,  it  must  be  so  in- 
grafted on  the  bond  that  the  original  and  the 
ingrafted  matter  constitute  inseparable  parts  of  an 
entire  instrument,"  otherwise  the  indors«nent  must 
be  pleaded  as  matter  of  defense;"  and  it  has  been 
.  held  that,  since  a  defeasance  must  be  of  equal  dig- 
nity with  the  writing,  a  memorandum  without  seal 
indorsed  on  a  bond  does  not  vary  its  condition." 

[$  58]  4.  Farticalar  and  General  Words  or  Re- 
citals. The  recitals  in  a  bond  purporting  to  express 
the  precise  intention  of  the  parties  thereto  will  con- 
trol its  conditions  given  in  general  terms  and  pre- 
vent a  more  extensive  operation  of  the  bond  than 
was  intended  by  the  parties  as  disclosed  by  the  re- 
citais.'*^   But  a  recital  not  plainly  inconsistent  with 


n.  Crawford  v.  Osark  Ins.  Co., 
97  Ark.  B49.  661.  184  SW  ftSl  [cit 
Cycl:  I<ow«  v.  Outhrle,  4  Okl.  287, 
44  P  198;  Chambers  v.  Cllne,  60  W. 
Ta.  588.  »  SB  999. 

[a]  »>aaBa  for  rnle.  Obllgora  In 
a  statutory  bond, are  prMumed  to 
have  known  the  terms  ox  tha  statute 
and  to  have  bound  themselves  In  ref- 
erence thereto.  Crawford  v.  Osark 
Ins.  Co.,  87  Ark.  649.  184  SW  961; 
TJ.  S.  Fidelity,  etc.,  Co.  v.  Fultm,  76 
Ark.  410,  8S  SW  93. 

77.  Ark. — Crawford  v.  Osark  Iris. 
Co.,  97  Ark  649.  651,  134  SW  961 
Icit  Cycl. 

III.— Mix  V.  Vail.  86  111.  40. 

Mo. — Zellars  v.  National  Surety 
Co..  210  Mo.  86,  108  SW  648. 

N.  Y. — Peo.  V.  Metropolitan  Surety 
Co.,  211  N.  T.  107,  105  NE  99  {hold- 
ing the  statutory  provisions  as  bind- 
ing as  If  they  had  been  set  ftut  In 
the  bond  In  terms) ;  Post  v.  Doremus, 
60  N.  T.  371  [mod  1  Hun  621,  8 
Thomps.  &  C,  626J. 

Oh. — Burrla  v.  Peacock.  2  Oh.  Dec 
{Reprint)  488,  S  WestLMonth  X64. 

Okl.— llowe  Onthrle,  4  Okl.  287. 
44  P  198. 

W.  Va- — Chambers  v.  Cllne,  60  W. 
Va.  588,  S6  SB  999;  State  v.  Wotrlnff. 
66  W.  Va.  394,  49  SE  366:  State  v. 
McOuIre.  46  W.  Va.  328,  33  SS  813,  76 
AmSR  822. 

"A  bond  given  under  a  statute 
must  be  construed,  as  to  the  scope 
of  Its  obligation,  to  cover  the  objects 
of  the  statute  In  requiring  it,  if  Its 
worda  will  at  all  allow  such  con- 
struction, and  the  statute  is  to  be  re- 
carded  as  a  part  of  It."  State  v, 
Wotrinr,  66  WT  Va.  894,  49  SB  385. 

[al  Whm  mhA  of  two  aeotlona  of 
eaoM  fOKOO  ta  Qw  saau  atatu'to  pro- 
vides for  a  bond,  and  the  provisions 
are  at  variance,  the  Uuiguage  of  the 
bond  must  determine  Under  which 
section  It  was  vlven.  Mt.  Vernon  v. 
Brett.  193  N.  T7  276,  86  KB  6. 

TC.    Mix  V.  Vail,  86  HI.  40. 

TC.  Peo.  V.  Wilson,  169  111.  A.  462; 
Otladek  V.  Brown,  68  111.  A.  879; 
Chambers  v.  Cllne,  60  W.  Va.  688, 
66  SB  999;  State  v.  Wotring.  66  W. 
Va.  394,  396,  49  SB  366  [cit  Cyc], 

ao.  Macready  v.  Schenck,  41  t^a. 
Ann.  466,  6  S  617;  Chambers  v.  Cllne, 
60  W.  Va.  688,  697,  66  SB  999  [quot 
Cyc]. 

81.  Lowe  T.  OuUirle,  4  Okl.  287, 
44  P  198. 

82.  Oraeter  v.  De  Wolf,  112  Ind. 
1,  13  NB  111;  atnrgla  v.  Rogers.  26 

Ind.  1. 

[a]  lb  ooastndBg-  tha  oVUgtlaiim 
of  a  depntj  akerUTa  bond  the  intent 
of  the  parties  governs  and  not  the 
rules  govemlns  the  construotlon  of 


the  sherlfTs  offlolal  bond.  Mullen  v. 
Whitmore,  74  N.  C.  477. 

83.  Mix  V.  Vail,  86  111.  40. 

84.  Homer  v.  LtUdlum,  2  Abb.  Dec. 
(N.  Y.)  399,  4  Keyes  23?  (so  held 
with  respect  to  an  undertaking  given 
for  the  payment  of  such  judcment 
as  might  thereaftar  be  awarded  In 
an  action). 

80.  Ind. — Osboma  V.  Fulton,  1 
Blackf.  233  iwords  written  aeroas 
the  end). 

Ky. — ^Hughes  V.  Sanders,  3  Bibb. 
360. 

Mo. — Nichols  V.  Douglass,  8  Mo.  49. 

Va. — Peyton  v.  Harman,  22  Oratt. 
<6S  Va.)  643;  Smith  v.  Splller,  10 
Gratt.  (61  Va.)  818;  Shermer  v. 
Beale,  1  Wash.  (1  Va.)  11. 

Eng.— Reed  v.  Norrls,  2  Myl.  &  C. 
361,  14  BCL  361,  40  Reprint  678: 
Burgh  v.  Preston,  8  T.  R.  483,  101 
Reprint  1503. 

[a]  ZllvstratlOBa. — (1)  An  In- 
dorsement for  a  particular  purpose 
and  limiting  liability  on  the  bond 
becomes  a  part  thereof  for  the  pur- 

8ose  specified  (Hamsberger  v. 
elger,  3  Oratt  (44  Va.)  144);  (2)  and 
the  general  condition  of  a  bond  may 
be  quallfled  by  a  clause  added  at  the 
end  of  the  formal  part  of  the  bond 
(Holmes  v.  Hubbard,  60  N.  T.  183). 

88.  Gordon  t.  Fraxler,  2  Wash.  <2 
Va.)  130. 

87.  Smith  V.  Splller.  10  Gratt  (61 
Va.)  818;  Shermer  v.  Beale,  1  Wash. 
(1  Va.)  11  (indorsement  signed  by 
the  parties).  But  see  Nichols  v. 
Douglasa,  8  Mo.  49  (holding  that  an 
Indorsement  on  a  bond  made  after 
the  time  of  the  execution  of  the  bond 
Is  no  part  of  it). 

88.  Carter  v.  Noland,  86  Va.  868, 
10  SB  606,  6  LRA  693. 

ta]  Where  tha  positlem  of  the 
awmoraadnm  (1)  below  or  at  the 
side  of  the  last  signature  shows  that 
It  was  not  Intended  to  form  a  part 
of  the  undertaking  as  l^etween  plain- 
tiff and  the  signers.  It  will  not  be 

Sven  that  effect  Cockroft  v.  CSaf- 
1.  64  Barb.  (N.  Y.)  4S4.  (2)  A  note 
or  memorandum  preceding  the  slnia- 
tures  of  the  makers,  to  the  effect 
that  certain  words  were  inserted  In 
the  bond  before  signing.  Is  not  a 
part  of  the  bond  Itselt  White  v. 
Johns,  24  Minn.  887. 

89.  Carter  v.  Noland  86  Va.  668, 
10  SB  606,  6  LRA  693. 

90.  Creswell  v.  Dean,  19  8.  C  L<. 
227 

si.  U.  S.— Bell  V.  Bmen.  1  How. 
169,  11  L.  ed.  89. 

Mass. — O'Brien  v.  Murphy,  175 
Mass.  263,  66  NB  283,  78  AmSR  487. 

Minn. — X>unham  v.  Johnson,  86 
Minn.  268,  88  NW  727. 


Mo. — Now  York  L.  Ina  Co.  v.  Mc- 
Dearmon,  183  Mo.  A.  671,  114  SW  67. 

Nebr. — Lombard  v.  Maybernr,  84- 
Nebr.  «74.  40  NW  271.  8  AmisR  284. 

N.  C— Bennehan  v.  Webb,  28  N.  C. 
67  (holding  that  a  recital  In  a  bond 
preceding  the  condition  may  restrain 
the  conaltton,  the  words  of  which 
imply  a  greater  liability  than  the 
recital}. 

Okl.— Lowe  T.  Chithria,  4  OkL  287, 
44  P  198. 

8.  C— Oyles  v.  Valk,  29  S.  C.  L. 
460. 

Va. — Columbian  College  v.  Clopton, 
7  Gratt  (48  Va.)  168. 

Engr— Orr  v.  Mitchell.  [1898]  A.  C. 
238;  Walsh  v.  Trevanlon,  16  Q.  B. 
733,  69  BCL  733,  117  Reprint  616,  2 
ERC  739;>Jenner  v.  Jenner,  L.  R.  1 
Eq.  361;  Qlllett  v.  Abbott  7  A.  &  R 
783,  34  ECL  410,  112  Reprint  666; 
Selby  V.  Chrystal  Palace  Dlst  Gas 
Co.,  30  Beav.  606.  54  Reprint  1025; 
Holllday  v.  Overton.  14  Beav.  467,  61 
Reprint  366  [aff  16  Beav.  480,  61  Re- 

grlnt  623,  10  BRC  83«];  Solly  v. 
orbes,  4  Moore  C.  P.  448;  Bailey  v. 
Lloyd,  6  Russ.  330,  6  BngCh  380,  38 
Reprint  1061;  Arlington  v.  Merrleke, 
2  Saund.  408,  85  Reprint  1216:  Pear- 
sail  V.  Summersett,  4  Taunt  898,  128 
Reprint  468. 

Ont. — Fleury  v.  Moore,  34  U.  O. 
Q.  B.  319;  Canada  Permanent  Bldg., 
etc.,  Soc,  V.  Lewis,  8  U.  C.  C.  P.  368, 
353  (where  the  court  said:  "I  am  of 
opinion  that  the  recital  does  not  so 
override  and  restrain  the  condition, 
as  to  render  void  and  nugatory  that 
part  of  it,  the  breach  of  which  Is  the 
foundation  of  this  suit.  The  various 
authorities  on  this  point  seem  to  me 
to  resolve  themselves  Into  determin- 
ing that  the  Intention  of  the  parties, 
as  expressed  In  the  whole  Instru- 
ment, shall  govern,  and  that  when 
the  court  can  clearly  gather  that  In- 
tention, they  will  construe  the  con- 
dition accordingly,  and  that  it  shall 
be  restrained  by  the  recital  for  that 
purpose.  Such  la  Lord  Ellen- 
borough's  exposition  of  the  law  in 
Parker  v.  Wise.  6  M.  &  S.  239,  247, 
106  Reprint  1232.  He  observes  that 
all  the  cases  from  Arlington  v.  Mer- 
rleke, 2  Saund.  403.  85  Reprint  1216, 
downwards,  agree  that  the  condition 
shall  be  taken  with  reference  to  the 
recital,  and  may  be  explained  and 
restrained  by  it.  ...  And  In 
Comyn'8  Digest,  Parols,  A.  19,  it  la 
said,  'a  recital  does  not  confine  sub- 
sequent words  by  which  tha  intent 
appears  more  large""). 

See  generally  Contracts  [9  Cyc 
584]. 

a]    *'Tht    ennmavatlos  of 
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the  condition  of  a  bond  will  not  control  or  limit  its 
operatitm.** 

SO]  6.  Befarenca  to  OtlMr  Inifcnniuiiti.  It 
may  be  stated  generally  that,  where  a  bond  and  an- 
other contract  or  instnuuent  relate  to  and  form  one 
and  the  same  transaction,  or  the  bond  refers  to  snch 
other  instrument  or  is  conditioned  for  the  perform- 
ance of  specific  a^^reements  set  forth  therein,  such 
instrament  with  all  its  stipulations,  limitations,  or 
restrictions  becomes  a  part  of  the  bond,  and  the  two 
should  be  read  together  and  construed  as  a  whole,*" 
althoT^h  if  only  specific  parts  of  another  instrument 
are  referred  to,  only  so  much  of  such  instrument  is 
incorporated  in  the  bond  as  it  is  evident  the  parties 
intended  to  embody  or  to  rely  on,"*  But  this  rule 
does  not  apply  where  the  bond  does  not  refer  to  the 


other  instrument  or  etmtraet,  and .  they  have  no 
necessary  relation  to,  or  dependence  on,  each 
other;"  and  it  has  also  been  h^d  not  to  apply  to  a. 
bond,  not  eonditioned  as  required  by  statute,  as 
against  a  Utird  person  whom  the  statute  was  in- 
tended to  protect."*  Thus  a  bond  given  by  a  con- 
tractor should  be  construed  in  connection  with  the 
contract  or  undertaking  it  is  intended  to  secure.*' 
A  bond  should  be  eonstrued  with  the  mortgage  given 
to  secure  it,**  with  the  will  on  which  it  is  based,** 
m  with  the  specifications  of  a  contract  directly  re- 
ferred to.^  The  fact  that  the  instrument  referred 
to  is  not  signed  by  all  the  parties  to  the  bond  does 
not  prevent  their  being  construed  together.' 

[i  60]  D.  With  Respect  to  Parties— 1.  In  Gen- 
en^'   The  general  rules  of  construction  discussed 


.  .  .  general  terms  are  limited  by 
an  enumeration  of  particulars."  Pro- 
bate Judge  V.  Ordway,  23  N.  H.  198, 

205. 

[b]  Kattw  put  by  way  of  raoltel 
may  amonnt  to  an  afrMnwnt  when 
the  recital  Is  called  Into  action  to 
discover  and  to  give  effect  to  the 
intention.  Gylea  v.  Valk,  29  S.  C.  L. 
460. 

[c]  Vtaer*  a  bona  rafani  la  Its 
reoltal  to  a  blU  of  utcluuif  •  a«  the 
prlnolpal  aaonrlty,  even  though  the 
bond  Is  a  specialty  yet  it  will  be  con- 
Rtrued  only  as  a  collateral  security. 
Bank  of  Ireland  v.  Beresford,  6  Dow 
233,  3  Reprint  14E6,  21  BRC  <4«. 

08.  American  Surety  Co.  v.  Thorn- 
^lllwell  Cement  Co.,  9  Kan.  A.  8. 
tf7  P  237;  Australian  Jotnt  Stock 
Bank  V.  Bailey.  [18»»]  A.  C.  396. 

93.  tr.  8. — Pinley  v.  Lynn,  6 
Cranch  238.  3  L.  ed.  211  (holding  that 
a  bond  executed  in  pursuance  of  arti- 
cles Is  restrained  by  them);  Fidelity 
Trust  Co.  V.  American  Surety  Co., 
175  Fed.  200  [alt  179  Fed.  699,  103 
CCA  29];  MttiK  U  Ins.  Co.  v.  Ameri- 
can Surety  Co..  84  Fed.  291;  U.  S.  v. 
Maurice,  26  F.  Cas.  No.  15.747,  2 
Brock.  96  (holdlnK  that  a  bond  refer- 
ring to  paper  which  specifies  pur- 
poses for  which  it  is  given  embodies 
such  purposes  therein);  U.  S.  v.  Tll- 
lotson,  28  P.  Cas.  No.  16,524.  1  Paine 
305  (where  a  bond  was  construed 
with  the  same  limitations  and  re- 
strictions only  as  that  of  the  con-, 
tract  referred  to). 

Ala. — Frost  v.  Leonard.  112  Ala. 
296,  20  S  587. 

Cal. — Humboldt  Sav.,  etc..  Soc.  v. 
Wennerhold,  81  Cal.  628,  22  P  920. 

Colo. — Peo.  V.  Clough,  16  Colo.  A. 
120.  63  P  1066. 

Conn. — New  Britain  v.  New  Britain 
Tel.  Co.,  74  Conn.  326,  50  A  881.  1015. 

D.  C— Peake  v.  U.  S..  16  App.  415; 
Tyrer  v.  Chew,  7  App,  17B. 

IlL— Despres  v.  Fol«.  184  111.  A. 
Ill;  Flora  v.  Searles,  127  111.  A.  465 

J rev  on  other  grounds  22S  111.  167, 
0  NE  981;  UoCullough  v.  Hoore,  111 
IlL  A.  B46. 

Ind, — Weed  Sewlng-mach.  Co.  v. 
Wtnchel,  107  Ind.  2^0.  7  NE  881; 
Mackenzie  v.  Edlnburg,  72  Ind.  189; 
State  V.  Helm,  68  Ind.  A.  664,  108  NE 
776;  Dunlap  v.  Eden,  IB  Ind.  A.  67B, 
44  NE  560. 

Iowa. — Jordan  v.  Kavanaugh.  63 
Iowa  152.  18  NW  851. 

Mass. — Oraham  v.  Ulddleby,  186 
Mass.  349,  70  NB  416. 

Mich.— Locke  V.  MoVean,  SS  Mich. 
473. 

Mo. — State  V.  Tiedemann,  69  Mo. 
515. 

Mont. — Watson  v.  O'Neill.  14  Mont. 
Ift7.  35  P  1064. 

N.  H. — New  Hampshire  Bank  v. 
Wlllard.  10  N.  H.  210. 

N.  Y. — New  York  v.  New  York  Re- 
frigerating Constr.  Co.,  82  Hun  553. 
31  NYS  714  [arc  8  MIsc  61.  28  NYS 
614,  and  aff  146  N.  T.  210.  40  NE 
7711;  Matson  v.  Blossom,  2  NYS  651, 
4  KYS  489. 

Pa, — Stocker  v.  Schneider,  228  Fa. 


149,  77  A  487;  In  re  Godsbalk,  24 
Pa.  Super,  410, 

Tex, — Levy  v,  GoldsoU,  62  Tex. 
Civ.  A.  257.  261.  131  SW  480  [cItCyc]. 

Utah. — Blyth-Fargo  Co.  v.  Free. 
148  P  427.  429  [quot  Oyc]:  Victor 
Sewing  Mach.  Co.  v.  Crockwell,  8 
Utah  152.  1  P  470. 

Wis.— St.  Paul  Title,  etc.,  Co.  v. 
Sabin.  112  Wis.  106,  87  NW  1109; 
W.  W.  Kimball  Co.  v.  Baker,  62  Wis. 
526.  22  NW  730. 

Eng. — Hurst  v.  Jennings.  5  B.  A  C. 
650.  11  ECL  628,  108  Reprint  242. 

Ont. — Greer  v.  Johnston.  32  U.  C. 
Q,  B.  77. 

[a]  XUnstntlons  of  nle^d)  The 

validity  of  a  referred-to  agreement 
may  he  imported  by  the  words  "has 
executed  unto."  Bagley  v.  McMickle, 
9  Cal.  430.  (2)  A  bond  may  operate 
as  security  for  lose  actually  sus- 
tained by  the  refusal  to  take  back 
goods  under  a  referred-to  agreement 
of  purchase,  and  so  will  not  consti- 
tute a  bond  for  stipulated  damages. 
Jester  v.  Murphy.  2  Del.  Ch.  171, 

[b]  The  ''above  acreemsnt,"  as 
used  in  the  condition  of  a  bond,  does 
not  mean  an  agreement  outside  the 
bond,  but  that  previously  set  out  In 
such  condition.  Booske  v.  Gulf  Ice 
Co.,  24  Fla.  660,  6  S  247. 

[c]  Wbsre  a  note  and  a  head  are 
made  at  the  same  time  and  under 
the  same  agreement,  they  must,  as 
to  the  parties  to  them,  be  construed 
together  and  treated  as  parts  of  the 
same  contract.  Blatson  v.  Blossom, 
2  NYS  551,  4  NTS  489. 

[d]  BwiilelsMoy  of  refeMaee,^A 
recital  in  the  bond  that  the  principal 
has  entered  Into  a  contract  with  re- 
spect to  a  particular  matter  is  suffi- 
cient, where  the  contract  in  question 
is  consistent  with  such  reference, 
notwithstanding  it  may  in  its  scope 
be  broader  than  the  reference.  Des- 
pres  V.  Pols,  184  III.  A.  111. 

[e]  A  reeltal  In  a  bond  that  the 
eouttaot  ref  emd  to  Is  a  written  one 
is  not  necessary,  where  sufficient  ref- 
erence is  made  to  the  contract.  Forst 
V.  Leonard,  112  Ala.  296,  20  S  687. 

84.  State  v,  Heim,  68  Ind.  A.  664, 
108  NE  776;  Dunlap  v.  Eden.  16  Ind. 
A.  575,  44  NE  660;  Noyes  v.  Granger, 
61  Iowa  227.  1  NW  519;  Blyth-Fargo 
Co.  V.  Free.  (Utah)  148  P  427.  429 
[QUOt  Cyc]. 

[a]  Keaaon  tor  rale. — "Where  a 
bond  is  given  to  insure  the  perform- 
ance of  a  certain  contract.  In  order  to 
determine  the  scope  of  the  obligation 
assumed  in  the  bond,  the  terms  and 
conditions  contained  In  both  instru- 
ments must  be  construed  and  con- 
sidered together.  This,  no  doubt,  is 
sound  doctrine;  but  it  Is  also  true 
that  the  obligation  assumed  by  the 
obligor  may.  nevertheless,  be  defined 
and  limited  in  the  bond  Itself  regard- 
less of  the  provisions  of  the  contract, 
and.  If  the  party  for  whose  benefit 
the  bond  Is  given  Is  not  satisfied 
with  the  limitation,  he  Is  not  bound 
to  accept  it,  but  may  Insist  upon  a 
bond  which  strictly  conforms  to  the 
terms  of  the  contract.  Where  the 
obligee  named  In  the  bond,  however, 


accepts  it  with  all  of  Its  limitations 
and  restrictions,  he  cannot,  we  ap- 
prehend, afterwards  Insist  that  the 
terms  of  the  contract,  rather  than 
those  of  the  bond,  shall  control,  but 
he  Is  bound  by  the  limitations  con- 
tained in  the  bond;  and  this,  no 
doubt,  is  so  also  as  against  one  who 
claims  to  be  beneflciary  under  the 
bond,"  Blyth-Fargo  Co.  v.  Free. 
(Utah)  148  P  427.  429. 

96.  Domestic  Sewing  Mach.  Co.  v. 
Webster,  47  Iowa  3S7  (holding  that 
the  bond  and  the  akreement  were 
independent  of  each  other  and  that 
parol  evidence  was  not  admissible  to 
show  that  the  surety's  liability  was 
measured  by  the  agreement);  Coch- 
rane V.  Stewart,  63  Mo.  424;  Oregon 
R..  etc..  Co.  V.  Swinburne,  22  Or.  674, 
30  P  328. 

96.  Brown  v.  Columbia  Irr.  Dist., 
82  Wash.  174,  144  P  74  (holding  that, 
where  a  contractor'a  bond  was  not 
conditioned  according  to  the  require- 
ments of  Remington  ft  B.  Code  |{ 
1168,  1161,  the  contract  for  the  work 
could  not  be  construed  as  a  part  of 
the  bond  in  order  to  render  It  a  de- 
fense to  a  suit  by  materialmen 
against  the  district  for  unpaid  ma- 
terials furnished  to  the  contractor). 

97.  Forst  V.  Leonard.  112  Ala.  296, 
20  S  587:  Jenkins  v,  Phillips,  IS  Ind. 
A.  66^  48  NB  661. 

[a]  XUnstratlona. — (1)  Where  such 
contract  or  undertaking  provides 
that  there  shall  be  no  claims 
because  of  labor  or  material  from 
any  source  whatsoever,  a  bond  to 
erect  a  structure  conditioned  on  the 
performance  by  the  contractor  of  his 
contract  and  for  the  payment  of  all 
claims  for  material  furnished  la 
valid  and  inures  to  the  benefit  of 
materialmen  whose  claims  are  not 
paid.  Brown  v.  Markland,  22  Ind. 
A.  652,  63  NE  295;  American  Surety- 
Co.  v.  Lauber,  22  Ind.  A.  326.  6S  NB 
793.  (2)  So  a  bond  for  the  execution 
of  a  building  contract  will  be  con- 
strued In  consideration  of  what  has 
or  has  not  been  performed  under  the 
latter.  German  Lutheran  Evangeli- 
cal St.  Matthew's  Cong.  v.  Helse,  44 
Md.  463. 

98.  Boley  v.  Lake  St.  EH.  R.  Co., 
64  111.  A.  305:  ^  P-  Powell,  74  S.  C. 
193.  54  SE  236.  See  also  Mortgages 
[27  Cyc  118S]. 

Mm  Lanterman  t.  Lanterman,  42 
N.  J.  Eq.  319,  6  A  182;  Columbian 
College  V.  Clopton,  7  Gratt  (48  Va.> 
168. 

1.  Wheeler  v.  Everett  XAnd  Co., 
14  Wash.  630,  45  P  316. 

3.  Forst  v.  Leonard.  112  Ala.  296, 
20  S  587, 

[a]  Vhe  fact  that  a  hnlUUng  oou- 
traot  was  signed  by  the  oontraotors 

only,  while  a  bond  conditioned  on  its 
proper  performance  was  signed  by 
the  contractors  and  others,  la  no  ob- 
jection to  the  taking  of  the  two 
papers  together  to  determine  the  lia- 
bility under  the  bond.  Forst  v. 
Leonard,  112  Ala.  296,  20  S  687. 

a.  Partiea  In  aotloas  on  bond  see 
Infra.  El  161-161. 


For  later  easMi  derMevmaata  and  ahaaves  in  the  law  see  cumulative  Annotations,  same 
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above*  apply  in  aaeertaiiiiiig  the  relative  8itiiati<»i, 
rights,  and  duties  of  the  parties  as  well  as  the  ehar- 
aeter  snatained  by  them  under  the  bond.'  Thus  the 
langnage  of  the  bond  may  he  snfih  as  to  require  a 
eoobligor  to  perform  the  c<nidition  of  the  bond,  ^- 
thongh  he  is  described  as  surety.*  The  heirs  of  the 
obli^rs  will  not  be  bound  by  the  bond  if  the  intent 
not  to  bind  them  appears  ftom  the  whole  bond.^  A 
bond  with  the  payee's  name  left  blank  is,  in  1^1 
effect,  payable  to  bearer;'  and  a  bond  payable  to 
one  person  cannot  operate  as  a  lien  in  favor  of  an- 
other, in  the  absence  of  a  statute  to  that  effect.' 

[(  61]  S.  VlMaMr  Joint  or  Joint  and  SevwaL"> 
Where  two  or  more  persons  bectmie  obligors  in  a 
bond,  whether  there  is  a  several  as  well  as  a  joint 
liability  on  the  bond  depends  on  the  intention  and 
the  interests  of  the  parties  as  aseertained  by  a  con- 
struction of  the  bond  which  they  have  executed.^* 

At  law  the  presumption  is  that,  where  two  or 
more  persons  enter  into  a  bond  without  adding  lan- 
guage disclosing  a  different  intention,  the  under- 
taking is  a  joint  and  not  a  several  one."  This  pre- 
sumption, however,  may  be  rebutted,  and  is  rebutted, 
where  the  l>ond  contains  words  of  severance  show- 


ing that  it  was  the  intention  of  the  parties  that  it 
should  be  several  as  well  as  joint;*'  and  in  some 
jurisdictions  it  is  provided  by  statute  that  bonds 
whieh  at  common  law  would  be  joint  shall  hie  held 
to  be  joint  and  several^*  Thus  a  bond  is  generally 
held  to  be  joint  and  several  where  the  bond  reads,' 
"we  bind  ourselves  jointly  and  severally,""  or 
"we  bind  ourselves,  and  each  of  us;"  "  "ourselves, 
our  heirs,  etc.,  and  every  one  aS.  them;'*"  "our- 
selves .  .  ,  severally  and  firmly;"*"  or  "the 
principal  binds  himself,  etc.,  and  the  snre^  binds 
hims^f,"  ete." 

In  evBlty  the  joint  l^al  liability  will  be  enlarged 
to  the  extent  of  deereeuur  a  joint  uid  several  lia- 
bility, although  words  or  severalty  are  not  used, 
whenever  it  can  be  made  to  appear  that  such  words 
were  omitted  Uirongh  fraud,  ignorance,  mistake,  or 
want  of  skill,  wherefore  the  bond  fails  to  express 
the  meaning  which  the  parties  int^ided."  A  joint 
bond  may  also  be  treated  in  equity  as  several  so  far 
as  to  make  the  representatives  of  a  deceased  obligor 
proportionately  liable.**  And  where  a  joint  and 
sever^  demand  is  superseded  by  a  joint  bond  be- 
tween the  same  parties,  it  will  be  presumed  that 


4.  See  supra  SI  B1-B8. 

6.  PresbuiT  v.  Fisher,  18  Mo.  60 
(holdlna  that  a  bond  by  A  to  C.  con- 
ditioned that  neither  A  nor  a  third 
person  iiball  thereafter  conduct  a 
particular  business,  ImposeB  no  re- 
straint on  C). 

[a]  A  Irand  from  two  gnardtoas 
binds  each  other  eoually  as  between 
themselves,  where  there  is  no  proof 
that  one  Is  a  surety.  Klncaid  t. 
McLAin,  7  Hutnphr.  (Tenn.)  68. 
Bonds  of  guardians  irenerally  see 
Guardian  and  Ward  [21  Cyc  46  et 
seq,  223]. 

[bl  A  lK»nd  to  "trnsUea"  runs 
to  the  individuals  who  are  trustees. 
Van  Winkle  v.  BlacKford,  28  W.  Va. 
(TO.  Trustee's  bond  senerally  see 
TrustsJS*  Cyc  S64  et  seq]. 

5.  ward  V.  Johnston,  i  Munf.  (15 
Va.)  45. 

7.  Huston  V.  Cantrll.  11  Leigh 
(38  Va.)  136. 

8.  Keene  Five-Cent  Sav.  Bank  v. 
Lyon  County.  90  Fed.  6tS  taft  100 
Fed.  33T,  40  CCA  891].  See  also 
•apra  I.  IS;  Infra  t  78. 

S.  Lynchburg  Trust,  etc.,  Bank  v. 
Elliott.  94  Va.  700,  27  SB  467. 

la  JolaAsc  of  BaHISB  see  infra  S§ 
IBS-lfiS,  lfi>-181. 

11.  Morrison  v.  American  Surety 
Co.,  224  Pa.  41,  71  A  10. 

[a]  The  slfiien  of  a  1ra«A  BUV  lM 
igliiclpals  mad  yOagOf  sad  seveMllr 
osUa,  <1>  as  In  case  of  slKnera  of  a 
bond*  for  the  admission  of  a  person 
to  the  insane  hospital  as  a  paying 
patient  conditioned  to  pay  all 
charges,  Bnslen  v.  Alabama  Insane 
Hospital,  lis  Ala.  668,  21  S  74.  (8) 
So  a  bond  given  by  a  school  district 
treasurer  and  joined  in  by  others  as 
sureties  Is  several  as  well  as  Joint. 
Com.  V.  Joyce,  8  Pa.  Super.  616,  40 
WklyNC  191. 

IS.  Plckersglll  v.  Lahens,  15  Wall. 
(U.  S.>  140.  21  I*  ed-  119:  Wood  v. 
Flak,  CS  N.  T.  24E,  20  AmR  628;  Peo. 
V.  White,  28  Hun  (N.  T.)  289:  Mor- 
rison V.  American  Surety  Co^  224  Pa. 
41,  73  A  10;  Pecker  v.  Julius,  2 
Browne  (Pa.)  31. 

[a]  *V  two,  Xta—.  or  more  Uad 
theniMlTOS  in  an  obligation  thus, 
obllgamus  nos,  and  say  no  more,  the 
obligation  is  and  shall  be  taken  to  be 
Joint  onlj-,  and  not  several."  Shep- 
pard  Touchstone  3TS  [quot  Mor- 
rison V.  American  Surety  Co.,  224 
Pa.  41.  42.  73  A  10]. 

fbl  WlMM  aertsln  stuns  are  deslff- 
SM«4  aad  set  tmposlte  tae  name  of 
mOk  of  several  sureties  "for  the 
which  payment,  well  and  truly  to  be 
made,  we  severally  bind  ourselves, 
our  heirs,  etc.,"  the  word  "severally" 
applies  only  to  the  different  sums 
vhicfa  the  parties  respectively  specify 


as  the  limit  of  the  liability  they 
assume;  there  are  several  distinct 
obllgattona  to  which  the  parties  are 
bound,  not  Jointly  or  severally,  but 
only  Jointly.  Peo.  v.  Hartley,  21  Cal. 
686,  82  AmD  768. 

13.  Morrison  v.  American  Surety 
Co.,  224  Pa.  41,  73  A  10:  TIppina  v. 
Coates,  18  Beav.  401,  62  Reprint  168; 
Sayer  v,  Chaytor,  Lutw.  696,  126  Re- 
print 364:  Bishop  v.  Church.  2  Ves. 
^00,  371,  28  Reprint  66,  288. 

"In  all  contracts  the  parties  may 
make  their  own  bargain,  and  If  they 
do  so  in  language  showing  an  inten- 
tion to  Impose  a  several  as  well  as 
a  Joint  liability  upon  the  obligors, 
the  courts  will  enforce  It  against 
each  party  as  well  as  against  all  the 
parties  Jointly."  Morrison  v.  Ameri- 
can Surety  Co.,  224  Pa.  41,  43.  73  A  10. 

[a]  Under  aa  eailr  AeeiBloa  a 
rola  lias  been  stated  as  follows:  The 
words  "Jointly  and  severally"  must 
be  construed  distrlbutlvely  so  as  to 
apply  as  well  to  the  obligors  as  to 
thSir  heirs.  "We  bind  ourselves" 
makes  them  Joint  obligors;  "We  bind 
our  heirs,  executors,  and  administra- 
tors" binds  them  Jointly:  and  "We 
bind  each  and  every  of  them"  binds 
them  severally.  Mttohell  t.  Darrl- 
oott,  6  8.  C.  L.  145. 

14  Ala.— UcKee  t.  Oriffln,  80  Ala. 
4S7;  Whitaett  v.  Womack,  8  Ala.  46«. 

Ill,— Smith  T.  liOsanoTl  111.  A.  171. 

Ind. — Hudelson  v.  Armstrong.  70 
Ind.  101;  McCoy  v.  Paine,  68  Ind.  387. 

Miss.— ^teen  v.  Flnley,  86  Hiss. 
636. 

Tenn. — Claiborne  t.  Goodloe,  C^Mke 
381. 

See  also  statutory  provisions. 

Ca]  Joint  Instead  of  Joint  and 
sevenL—d)  Where  a  bond  which  by 
statute  la  required  to  be  Joint  and 
several  Is  Joint  in  form,  the  bond  is 
not  void,  but  Is  valid  In  so  far  as  It 
complies  with  the  statute.  Clark  v. 
Douglas,  68  Xebr.  671,  79  NW  168. 
(2)  But  where  a  statute  does  not 
employ  words  of  severalty  a  Joint 
bond  may  be  sufAcIent.  Basra  v. 
Gordon,  21  Fla.  26. 

IS.  Cal. — Peo.  v.  Love,  26  Cal.  520; 
Peo.  V.  Breyfogle,  17  Cal.  604  (where 
each  surety  signed  for  a  sum  named, 
were  held  Jointly  and  severally  liable 
with  .the  obligor,  and  the  latter  was 
held  liable  for  the  aggregate  of  the 
sums). 

111.— Wilson  V.  Campbell,  2  111.  495; 
International  Hotel  Co.  V.  Plynn,  141 
111.  A.  632. 

N.  T.— Field  V.  Van  Cott,  16  Abb 
PrNS  349. 

Philippine.— Salvador  v.  De  la 
Riva,  7  Philippine  346. 

S.  C— Mitchell  v.  Darracott.  6  S.  C. 
L.  486. 


Eng. — Church  v.  Kins.  3  Myl.  &  C. 
220,  14  BngCh  220,  40  Reprint  624. 

le.  Carter  v.  Carter,  S  Day  (Conn.) 
442,  2  AmD  113. 

17.  Leith  V.  Bush,  61  Pa.  396; 
Wood  V.  Hummel,  4  Watts  (Pa.)  60; 
Besore  v.  Potter,  12  Serg.  &.  R  (Pa.) 
164;  Lehigh  County  v.  GoBSler,  24  Pa. 
Super.  406;  Mitchell  v.  Daricott.  6 
S.  C.  L.  145.  ^Compare  Moser  v. 
Llbenguth,  1  Rawle  (Fa.)  265  (hold- 
ing that  a  bond  In  which  the  obllfors 
declare  themselves  to  be  Jointly  held 
and  firmly  bound  to  the  obligee,  etc., 
to  which  they  bind  themselves,  their 
heirs,  executors  and  administrators, 
and  every  one  of  them.  Is  a  Joint  and 
not  a  Joint  and  several  bond);  Pecker 
v.  Julius,  2  Browne  (Pa.)  31  (where 
the  added  words  "and  every  of  them" 
were  held  to  refer  not  to  the  partliis 
using  them,  the  obligors  themselves, 
but  to  the  Immediate  antecedent 
phrase"he!rs,  executors,  adpilntstr^- 
tors,"  and  not  therefore  to  constitute 
BUfBcfent  words  of  severalty)." 

18.  Willey  v.  State,  3  Ind.  500: 
St.  Joseph  County  v,  Coffenbury,  1 
Mich.  36S;  Short  v.  Lancaster.  17  Oh. 
96. 

19.  Xforrlaon  v.  American  Burety 
Co.,  224  Pa.  41,  72  A  10. 

ack  tr.  8.— PlckerSj^ll  v.  liShens, 
16  Wan.  140.  21  Xj.  edT  119. 

Ud. — ^Doraey  v.  Dorsey,  2  Harr.  ft 
J.  480  note  a. 

Pa.— Weaver  v.  Shryock.  6  Serg. 
ft  R.  262. 

S.  C. — Smith  v.  Martin,  4  S.  C.  Eq. 
148:  Lalnhart  v.  Reilly,  3  S.  C.  Eq.  690. 

Eng. — Simpson  v.  Vaughan,  2  Atk. 
30,  26  Reprint  416;  Ri  chardson  v. 
Harton,  6  Beav.  186,  49  Reprint  796; 
Sumner  v.  Powell,  2  Meriv.  30,  36 
Reprint  862  [afT  Turn.  &  R.  423,  12 
EngCh  423,  37  Reprint  1163];  Ex  p. 
HaTkett,  19  Ves.  Jr.  474,  34  Reprint 
692;  Thomas  v.  Fraser,  3  Ves.  Jr. 
399,  30  Reprint  1074. 

[a]  Where  the  obligation  of  a 
Joint  bond  la  exeontory,  that  Is,  a 
Joint  covenant  by  father  and  son 
that  the  wife's  Jointure  shall  con- 
tinue £300  a  year,  the  liability  Is  on 
that  ground  Joint  and  several,  the 
Instrument  being  regarded  merely  as 
evidence  of  a  several  contract  to  pay. 
Probert  v.  Morgan,  1  Atk.  440,  26 
Reprint  281. 

[b]  A  moral  ohllntlon  to  pajt 
existing  where  all  of  the  obligors 
of  a  Joint  bond  are  principals,  has 
been  held  suflicient  ground  for  a  de- 
cree enforcing  a  Joint  and  several 
liability.  Waters  v.  Riley,  2  Harr. 
A  G.  (Md.)  306.  18  AmD  302;  Bradley 
V,  Burwell.  3  Den.  (K.  Y.)  61. 

81.  Smith  V.  MartlQ,  4  S.  C.  Eq. 
148-  Tippins  v.  Coatfrgr^S^BeaVv  19^ 
63  keprfiflj^fl^d  by  OOOgIC 


89  :[9.ajf.] 


B0^D8 


61-62 


«  joint  and  sevenil.  bmid  was  intended."  Where 
«oiae  ,of  the  obligors  are  merely  smeties,  it  is  elear 
that  no  Buch  presun^tion  ean  be  enfanrtained,  for 
thwe  existed  against  them  no  equity-  in  favor  of 
the. obligee  previous  to  the  execution  of  the  bond; 
and  in  au^  a  case  it  .  will  require  a  elear  and  strong 
eaae  to  have  a  joint  bond  declared  joint  and  several 
oil  the  ground  of  fraud,  axicident,  or  mistake."  But 
Vfjiere  it  can  be  made  to  appear  that  one  or  more 
0!^  the. parties  really  signed  as  sureties  and  not  as 
I^ITimipal  obligors,  the  bond  will  not  be  held  to  be 
joint  as  between  them  and  the  principal,  so  as  to 
;make  them  liable  to  eontribution  at  the  suit  of  such 
pi^cipal."  Under  a  joint  and  several  bond,  the 
obligors  are  principal  debtors  as  between  the 
obligors  and  the  obligees,"  although  as  between  each 
othw  they  may  have  the  rights  and  remedies  re- 
sulting from  the  relati(m  of  principal  and  surety,"* 
and  equity  will  decree  oontnbntion  for  losses  sus- 
tained and  surplus  advances  made  in  case,  of  joint 
pbligors  and  the  bfuikruptcy  of  one.^ 

[$  62\  3.  WlMther  Joint  or  SevaraL  If  the  bond 
is'  joint  m  ita  terms  and  there  is  nothing  clearly  in- 
Qieating  a  several  interest  or  liability,  and  the 


instrument  in'  all  its  parts  evidences  a  joint  por^ 
pose^  then  it  is  a  joint  bond,  or  the  liability  thereon 
18  joint;"  and  this  is  true  even  though  the  obliga- 
tion is  executed  at  different  times,  provided  the 
other  obligors  bad  knowledge  thereof."  If  a  several 
interest  is  expressly  or  by  construction  clearly  evi- 
denced by  the  terms  and  conditions  of  the  bond  as 
being  that  exclusively  intended  by  the  parties,  it  will 
be  deemed  a  several  obligation,  even  though  a  part 
of  the  language  used  is  that  of  a  joint  or  a  joint  and 
several  obligation."*  A  bond  purporting  to  be  th« 
act  of  one  party,  but  subscribed  by  several  without 
any  indication  of  the  capacity  in  which  either 
signed,  may  be  taken  to  be  the  several  obligation  of 
each  or  the  joint  and  several  obligation  of  alL"^ 
Conversely,  a  bond  purporting  to  be  joint  and  sev- 
eral is  several  if  signed  by  one  only. 

Joint  aa  to  part  and  aeveral  as  to  put  A  bond 
may  be  joint  as  to  part  of  the  obligors  and  several 
as  to  part,  and  in  this  connection  the  assent  and 
knowledge  of  the  others  as  to  the  execution  by  an 
obligor  is  important  as  is  also  the  time  of  aoeh 
ezeoution.'* 

A  biad  glTen  to  two  or  more  obUfMs  may  be 


Oft.  Torks  V.  Peck.  14  Barb.  (N. 
U4;  "Weaver  v.  Shryock,  9  Sers.  &  R. 
ffi.)  2Sa,  2<4  (where  the  court  said; 
**It  U  a  fair  presumption,  in  the 
absence  of  all  evidence  to  the  oon- 
traiTi  that  every  man  understuidB 
what  he  la  doing,  and  that  thoae 
oblisora  underatood  the  long  and 
^e^f-establlBhed  difference  between  a 
iQint  and  a  Joint  and  several  obliga- 
tion. But  this  presumption  may  be 
rebutted  by  circumstances:  and  one 
circumstance  on  which  Courts  of 
Equity  have  laid  great  stress.  Is, 
that  Uie  money  for  which  the  bond 
vaa  given,  was  borrowed  by,  or  came 
ta  the  use  of,  both  the  obligors;  In 
auch  case,  the  very  act  of  borrowing 
does,  In  Itself,  amount  to  a  contract 
antecedently  to  their  entering  into  a 
bond,  that  each  and  both  should  be 
bound  to  pay.  'When,  therefore,  the 
bond  Is  afterwards  so  drawn  as  to 
'constitute  only  a  Joint  obligation, 
there  Is  a  reasonable  presumption, 
that  either  through  fraud.  Ignorance 
or  Inadvertence,  the  meaning  of  the 
parties  has  not  been  carried  Into 
effect"):  Bishop  v.  Church,  2  "Vea. 
IW.  171,  28  Reprint  66,  238. 

as.    U;  S. — PlckersglU  v.  Lahens, 
IE  Wall.  140,  21  L.  ed.  119;  U.  S.  v. 
Price,  9  How.  88,  18  U  ed.  6S. 
'  Hd.— Waters  v.  RUey,  2  Harr.  &  G. 
SOB.  IB  Amt>  SOS. 

^^H.  Y.— Bradley  v.  Burwell,  S  I>en. 

Va. — Harrison  v.  Field,  2  Wash. 
<S  Va.)  188. 

Bhig. — Other  v.  Iveson.  3  Drew.  177. 
81  Reprint  S70:  Rawstone  v.  Parr,  3 
Rosa.  639,  S  KngCb  639,  38  Reprint 
OTFCrev  8  Russ.  424,  8  BngCb  4^,  88 
Reprint  63&1. 

fee  generally  Principal  and  Surety 
Cyc  89,  126]. 
[a]  Waiver  of  eeveral  lUblUtr  by 
obtaining  a  Joint  Judgment. — In  'u.  8. 
V.  Price,  9  How.  (U.  S.)  83,  95,  13 
Ii.  ed.  66,  the  United  States  was  not 
allowed  to  proceed  in  equity  against 
'  the  executor  of  a  deceased  surety  on 
a  bond  expressly  made  Joint  and  sev- 
eral  but  on  which  a  Joint  Judgment 
at  law  had  been  obtained  before  the 
deceased.  The  court,  per  Mr.  Justice 
Orter,  said:  "When  an  obligee  takes 
a  Joint  and  several  bond,  he  has 
nothing  to  ask  of  equity;  his  remedy 
is  whoHy  at  law.  II:  he  elects  to  take 
a  Joint  Judgment,  he  voluntarily  re- 
pudiates the  several  contracts,  and 
Is  certainly  In  no  better  situation 
than  if  he  had  originally  taken  a 
Joint  security  only;  equity  gives  re- 
lief, not  on  the  bond,  for  that  Is  com- 
plete at  law.  but  on  the  moral  obli- 
gation antecedent  to  the  bond,  when 


the  creditor  could  have  bad  no' 
remedy  at  law."  But  see  U.  8.  v. 
Cuahman.  18  F.  Caa.  No.  14,»0S,  2 
Sumn.  4t8;  Peo.  v.  Harrison,  SS  111. 
84  (both  holding  that  a  Joint  action 
against  all  is  no  bar  to  a  snbaequent 
salt  against  one  alone). 

04.  Waters  v.  Riley.  2  Harr.  ft  O. 
(Md.)'  306,  18  AmD  802.  Bee  gen- 
erally Principal  and  Surety  [32  Cyc 
89,  126]. 

aa.  Newcomer  v.  Kline,  11  GUI  & 
J.  (Md.)  467.  37  AmD  74;  Berg  v. 
Radcliff,  6  Johns.  Ch.  (N.  T.)  l02; 
East  India  Co.  v.  Boddam  9  Ves.  Jr. 
464,  32  Reprint  682.  See  generally 
Principal  and  Surety  [32  Cyc  84]. 

ae.  Newcomer  v.  Kline,  11  Gill  ft 
J.  (Md.)  467.  87  AmD  74;  Berg  v. 
Radcliff,  6  Johns.  Ch.  (N.  T.)  802; 
Bast  India  Co.  v.  Boddam,  9  Ves. 
Jr.  464,  82  Reprint  682.  See  gen- 
erally Principal  and  Surety  [32  Cyc 

lfr>  Hyde  T.  Tracy.  2  Day  (Conn.) 
491. 

as.  Ida. — ^Peo.        Bloonm,  1  Ida. 

62. 

Ind. — Hansel  v.  Morris,  1  Blackf. 

307. 

Me.— Clark  v.  Wlnslow,  17  Me. 
849. 

N.  Y.— Wood  V.  Flak,  6S  N.  T. 
246,  20  AmR  628. 

va.— Atwell  T.  Towlea,  1  Hunf. 
(16  Va.)  176  <where  there  was  a 
writing  appended  which  was  con- 
strued with  the  bond,  making  the 
obligation  Joint). 

Eng.— Gilbert  v.  Bath,  Str.  60S,  9S 
Reprint  662. 

a».  -  Lockhart  v.  Bell,  20  a  C.  I<. 
422. 

ra]  "A  JolBt  oMltfaUon  la^liea 
unity  of  tlaMP,  ot  met,  amd  esteat  of 

oUlntlen^Not,  indeed,  that  all 
must  sign  and  seal  at  the  same  time; 
but  the  obligation  on  all  must  take 
effect  at  the  same  time  to  make  it 
joint.  The  execution  by  others  after- 
wards may  make  it  good  aa  to  them, 
and  not  avoid  it  aa  to  the  others; 
but  It  does  not  therefore  make  It 
Joint  as  to  them  all.  When,  there- 
fore, a  bond  has  been  executed  by 
three  and  perfected  by  delivery, 
though  the  resealing  and  delivery  by 
another  afterwards,  will  bind  him 
and  not  avoid  the  bond  as  to  the 
others,  yet  the  obligation  is  not 
Joint  but  several,  though  he  may 
by  his  deed  be  estopped  to  deny  it. ' 
Baber  v.  Cook,  11  Leigh  (88  Va.) 
606. 

30.  III.— St.  Louis,  etc..  R.  Co.  v. 
Coultas,  33  Ul.  188. 

Md.— Boyd  v.  Kiensle,  40  Md.  294. 
N.  J. — Brlnkerhof  v.  Doremus,  10 


N.  J.  Jj.  ll»j  Mlddletown  v.  HeCor- 
mick,  8  N.  J.  Ii.  92. 

R.  I. — Commercial  Hat.  Bank  t. 
Gorham.  11  R  I.  182. 

Tex. — Oreen  v.  Banks,  24  Tex.  608. 

Wash.— Northern  Pac.  R.  Co.  v. 
Maryland  Fidelity,  etc.,  Co.,  74  Wash. 
64S,  184  P  498. 

Eing. — Armstrong  v.  Cablll,  L.  R. 
8  Ir.  440;  Collins  v.  Prosser.  1  B.  ft; 
C.  682.  8  ECL  287,  107  Reprint  SKO; 
Ek»;Ie8ton  v.  Cllpabasn.  X  Saund.  IBS. 
86  Reprint  168. 

Ont.— Essex  Bullock,  11  U.  a 
C.  P.  328  (where  the  bond  read  that 
the  parties  were  "Jointly  and  sever- 
ally held,"  etc.,  "In  the  several  penal 
sums,"  et&,  "for  which  several  pay- 
ments," etc.,  and  it  was  decided  to 
be  a  several  and  not  a  Joint  or  Joint 
and  several  bond). 

Newfoundl. — Mare  v.  Whlteway,  6 
Newfoundl.  884. 

[a]  Vtrt  exannla,  where  the  obli- 

Satlon  is  for  a  definite  sum,  signed 
y  a  number  of  persons,  but  ft  Is 
stated  that  they  bind  themselves 
In  sums  indicated  by  being  set  oppo< 
site  or  annexed  to  their  names,  or 
otherwise,  the  ltabillty_ts  several  and 
not  Joint  Moss  v.  Wilson,  40  CaL 
159;  Spencer  v.  McLean,  20  Ind.  A 
826,  60  NE  789,  67  AmSR  271. 

[b]  A  bond  exeeoted  to  an  eia* 
phqrev  by  a  bondteff  oompany  auA 
an  envloyee,  reciting  that  "It  is 
hereby  agreed  that  the  company  shall 
refnburse  the  employer"  for  anr  loss 
sustained  by  defalcation  of  the  em- 
ployee, and  stating  in  conclusion 
Uiat  the  employee  agreed  to  Indem- 
nify the  company  against  any  loss 
sustained  on  the  bond,  was  not  a 
joint  bond,  and  action  thereon  could 
be  maintained  against  the  company 
alone.  American  Bonding,  etc.,  Co. 
v.  Milwaukee  Harvester  Co.,  91  Md. 
788.  48  A  72. 

[o]  Where  joint  obUgon  bind  each 
exeeator,  the  obligors  are  by  impli- 
cation severally  bound.  Lehigh 
County  V.  Oossler.  24  Pa.  Super.  408. 

31.  Mass. — Smith  v.  Crocker,  6 
Mass.  538. 

N.  Y.— Ex  p.  Fulton,  7  Cow.  484. 

Pa— Letth  Bush.  81  Pa.  896; 
Knlsely  v.  Shenberger,  7  Watts  18S. 

Tenn^ — ^WUliame  v.  Oreer,  4  Hayw. 
286. 

Va. — ^Holman  OlUiam.  8  Rand. 
(27  Va.)  29. 

Eng. — ^Dobson  v.  Keys,  Cro.  Jae. 
261,  79  Reprint  224. 

3^  Ogden  V.  Wood.  16  N.  J.  U 
4GS. 

33.  Lockhart  v.  Bell.  20  8.  C.  U 
422;  Baber  V.  Cook.  11  Leigh  (38 
Va.$  806. 


For  laiSw  oaaeg»  Oavalopmimtg  and  oluuvwi  la  the  law  see  cumulative  Annotations, 
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BONDS 


[9C.J.]  3d 


given  to  them  jointly  or  seTerally,  but  not  jointly 
and  severally.^  The  general  rnle  is  that  if  the 
interest  of  the  obligees  is  joint  the  bond  will  be 
deemed  to  have  been  given  to  them  jointly;  if  their 
interests  are  several,  then  severally.*^ 

[(  63]  4.  Bonds  Executed  by  or  to  Persona  In 
Eepresentative  Oapadty-**  The  liability  of  a  party 
as  principal  on  a  bond  depends  on  the  aet  done  and 
not  on  the  form  of  the  signature;''  and  where  an 
agent,  with  the  requisite  authority,  executes  a  bond, 
not  for  himself,  but  for  and  in  the  name  of  his 
principal,  and  in  the  body  of  the  obligation  enters 
into  no  eovenant  for  himself,  but  binds  hia  prin- 
cipal alone  for  the  performance  of  the  contract,  the 
agent  is  ezemi^t  from  responsibility,  and  the  obliga- 
tory effect  of  the  bond  on  the  principal  is  the  same 
as  if  he  himself  had  executed  it."  But  where  a 
party  to  a  bond  describes  himself  as  an  agent,  and 
covenants  that  he  himself,  or  that  his  principal, 
will  perform  a  certain  thing,  and  executes  the  bond 

V.  Weed,  1  Mo.  673. 


in  his  owA  name,  the  term  "agent"  is  considered 
merely  as  descriptive  of  the  obligor;  and  the  person 
so  covenanting  for  himself,  notwithstanding  bis 
description  as  agent,  is  personally  responsible  on  the 
bond,™  unless  it  is  expressly  agreed  that  the  agent 
shall  not  be  personally  responsible.*^  An  agent 
who  executes  a  bond  in  excess  of  his  authority  has 
also  been  held  to  be  personally  liable  thereon,** 
and  such  bond  has  been  held  not  binding  on  the 
principal  of  sureties.*'  But  assumpsit  will  lie 
against  the  principal  in  such  a  case  where  be  has 
received  some  benefit  under  the  bond.*"  Words  fol- 
lowing the  names  of  obligees,  describing  them  as 
representatives,  may  control  whether  they  ol*  their 
principals  are  entitled  to  the  benefit  of  the  bond.** 
[$  64]  E.  With  Bespect  to  Scope  of  Oonditlons 
and  Extent  of  Liability— 1.  In  Oeueral.  The  extent 
or  limitation  of  the  liability  incurred  by  the  execu- 
tion of  a  bond  is  fixed  by  the  l^al  import  of  its 
terms,*"  which  should  be  construed  according  to  the 


[a]  Tm  axantpl*.  where  several 
persons  executed  a  joint  and  eeveral 
bond,  and  after  deUvery  thereof 
another  person  executed  It  with  the 
obllsee'B  consent,  but  without  'the 
knowledge  of  the  prior  obligor.  It 
vu  Bevera.1  only  as  to  the  person 
last  executing  It.  Nash  ▼.  FUfat*.  2i 
Oratt.  CSS  Va.)  102,  18  AmR  ««. 

•L  S  HalsDury  U  Kns.  91  par 
18C. 

35.  t  Halsbury  L.  Sng.  91  par 
lEt;  Cunnineham  v.  White,  4S  HowPr 

iN.   T.)    48$:   Steeds  v.   Steeds,  29 
I.  B.  D.  537;  Palmer  v.  Mallet,  SS 
Ch,  D.  411. 

38.  P*r'«"r  hond  by  aCMit  see 
generally  supra  I  18. 

sr.  Frankltn  Ave.  German  Sav. 
InsL  T.  Roscoe  Bd.  of  Education,  7S 
Ho.  408. 

S8.  I>emlns  v.  Bullitt.  1  Blackf. 
(Ind.)  241;  St.  Loula  County  v.  Man- 
ufacturers' Bank,  69  Minn.  421,  7S 
NW  701;  Grubbs  v.  Wiley.  17  Hiss. 
29  (where  the  bond  was  signed 
*^llltajD  Qrubbs  for  Z.  M.  P. 
Orubbs."  and  the  name  of  William 
Grubbs  was  not  mentioned  In  the 
body  of  the  bond).  See  generally 
Acency  S  830. 

[a]  mwre  A  mlgvM  as  "attemer 
la  tmaV  for  B.  B  Is  liable  and  not  A. 
Bckhart  v.  Reldel.  16  Tex.  92. 

aa.  Conn. — Hayes  v.  Bronson,  78 
Conn.  £27,  81  A  549. 

Qa. — Bowen  v.  Penny,  74  Ga.  748 
(a  forthcoming  bond  where  a  trustee 
was  held  to  be  Individually  liable). 

111.— Sheridan  v.  Pease.  93  IlL  A. 
219:  Carlisle  Shoe  Co.  v.  Bailey,  89 
lU.  A.  849. 

Ind. — ^Bobbs  T.  Cowdon,  80  Ind. 
110  (township  trustee  personally 
liable):  Deming  v.  Bullitt.  1  Blaclcf. 
241. 

La. — State  v.  Judfo  Orleans  Parish 
Fifth  Dist  Ct..  27  La.  Ana.  808. 

Md.— SUwart  v.  Kats.  80  Md.  884 
(where  the  bond  waa  also  signed  by 
the  agent  and  sureties  and  the  words 
wer*  bind  ourselves"  and  "we 

ha«E  hereunto  aet  oar  bands  and 

Netir. — Northup  v.  Bathrick.  78 
Nebr.  42.  110  NW  S». 

N.  J.— Dayton  v.  Wame.  48  N.  J.  U 
169  (church  trustees;  where  It  was 
held  to  be  the  personal  bond  of  the 
individuals  named  and  not  of  the 
corporation). 

N.  T. — St  Peter's  Bplscopal  Church 
T.  Varlan,  28  Barb.  6*4  (where,  upon 
description  In  bond  and  signature, 
the  trustees  were  liable  and  not  the 
president  of  the  board  personally); 
Taft  V.  Brewster,  9  Johns.  884,  6 
AmD  280  (church  trustees;  and  the 
bond  was  decided  to  be  that  of  the 
Individuals  and  not  of  the  society). 

N.  C. — Bryson  v.  Lucas,  84  N,  C 
680,  37  AmR  684. 

See  generally  Agency  I  281. 

[a]  IUwrtratUnis.^(l)  A  bond 
executed  by  A  under  seal  for  B  and 
C  Is  the  bond  of  A  only.  XCennerly 


(2)  Where  a 
bond  is  given  by  two  persona  com- 
posing a  firm  and  two  others  as 
sureties.  It  Is  the  bond  of  the  signers 
individually  and  not  of  the  Arm. 
U.  8.  V.  Lawrence,  28  F.  Cas.  No. 
15.574,  14  Blatchf.  229.  (3)  A  bond 
signed  by  A,  executor,  and  by  B, 
attorney  of  record,  binds  A  Indi- 
vidually, as  well  as  his  security. 
Woodward  v.  Harris,  188  Ga.  781, 
76  SE  49. 

[b]  Wheve  a  eashlsv  of  a  haak 
wishes  to  evade  panonal  UaUUty  on 

a  bond  signed  by  him,  the  signatures 
being  followed  by  the  word  "cashier," 
he  must  not  only  show  that  It  was 
signed  by  him  for  or  on  behalf  of  the 
bank,  but  also  that  the  bank  had  the 
power  to  execute  such  an  InstrumenL 
that  he  had  authority  to  sign  It,  and 
that  Buch  facts  were  known  and 
understood  by  the  obligee.  Gardner 
V.  Cooper,  9  Kan.  A.  E87.  8g  P  2S0, 
«0  P  540. 

40.  Blwell  T.  Tatum,  S  Tex.  Civ. 
A.  897,  24  BW  71,  26  SW  484. 

41.  Whiteside  t.  Jennings,  19  Ala. 
784.  _ 

40,  Uallc  V.  Fox,  4  Cal.  Unrep. 
Cas.  19,  88  P  441  (holding  that  If 
an  agent  executes  a  bond  without 
authority  this  cannot  bind  the  sure- 
ties In  favor  of  one  who  makes  no 
inquiry  of  them  as  to  the  genuine- 
ness of  the  bond  before  he  acts 
thereunder  to  his  disadvantage). 

43.  Holland  v.  C^ark,  67  N.  C.  104; 
Philadelphia  v.  Nelll,  etc.,  Sav.  etc., 
Co..  211  Pa.  3B8,  60  A  1083. 

44.  Clark  v.  Nlckell.  78  W.  Va.  69. 
79  SB  1020  (holding  that  a  bank 
cashier's  bond,  conditioned  that  he 
shall  faithfully  account  for  all 
moneys  coming  Into  his  hands  as 
such  cashier.  Is  an  indemnity  to  the 
hank,  althouiAi  ita  offlcers  are  named 
therein  as  obllgeea,  "as"  president, 
and  "as"  directors  of  the  bank  in 
Its  corporate  name,  the  word  "as" 
designating  ofllelal  relation  of  the 
obligees  to  the  real  beneficiary). 

48*  TT.  B. — American  Surety  Co.  v. 
Fidelity  Trust  Co^  179  Fed.  899,  108 
CCA  29  [aff  176  Fed.  200], 

Ark.— Levi  v.  Cahn,  98  Ark.  216, 
124  8W  868. 

Cal.— CrCKiker  v.  Field's  Biscuit, 
etc„  Co..  98  C!al.  682,  29  P  225;  Peo. 
V.  Brerfogle.  17  Cal.  604,  608  (where 
Baldwin.  J.,  says:  "The  true  mean- 
ing of  the  cases  Is,  that  no  strained 
construction  is  to  he  given  to  the 
obligations  of  sureties,  and  that  It  Is 
not  permissible  to'  go  beyond  the 
fair  import  of  the  terms  they  em- 

filoy  In  order  to  fasten  upon  them  a 
lability"). 

Conn.' — New  Britain  v.  New  Brit- 
ain Tel.  Co.,  74  Conn.  826,  50  A  881, 
1016  (bond  of  telephone  company 
providing  for  service  to  city  at  spe- 
clded  rate,  and  continued  competition 
with  rival  company);  Lewis  v. 
Dwlght.  10  Conn.  96. 
Oa. — Steele  Lumber  Co.  v.  Lanrena 


Lumber  Co.,  98  Ga.  829,  24  SB  766. 

111.— Gh>uld  v.  Wame,  27  111.  A. 
661. 

Ind.' — Slmms  v.  Powell,  17  Ind.  302. 

Ky.— Hall  v.  Smith,  14  Biieh  604 
(where  a  t>ond  to  account  for  and  to' 
pay  over  money  collected  was  decided 
to  Include  only  those  moneys  col- 
lected). I' 

La; — Parhajn  v.  Cobb,  7  La.  Ann. 
167  (holding  that;  where  a  bopd'ls 
to  be  void  "in  cas^  the  princIpAls 
and  surety  pay  such  damages  as  twet 
obligee  may  recover  against  theta," 
the  word  'Hhem"  will  be  construed 
as  referring  to  the  surety  aS  well 
as  to  the  principals  and  the  phrase 
"may  recover  against  theifi'^  win 
signify  the  right,  rather  than  the 
fact,  of  recovery). 

Me. — Luoues  v.  Thompson,  26  Ue. 
614.  —    '  , 

Md. — Sloes  V.  Galloway.  8  Han,.  St 
K.  204.  f^- 

Mass.— Vlokery  t.  Welch,  19  Pleft; 
628.     .  "*».... 

Mich. — Tucker  ▼.  Tucker^,  S6~'M^^ 
886. 

Minn.— Board  Courthouse,  efcJ 
Comrs.  v.  Irlsh<Asnerlcan  Bank;:  48 
Minn.  470,  71  NW  674.  , 

Mo. — New  York  Zj.  Ins.  Co.  v.  liti- 
I>earmon.  188  Uo.  A.  871.  ^14  SW 
67;  Montgomery  v.  Harker,  81  Mo. 
68;  Minor  v.  Woodward,  179  Mo.  A. 
288,  166  SW  855. 

Nebr. — Lombard  v.  Maybevry.  2i 
Nebr.  674,  40  NW  271,  8  •AinaR'294, 

N.  H.— Berry  v.  Harris,  48  N.  IL 
876. 

N.  T. — Bennett  V.  I>raper,  139 
T.  266,  84  NE  791  [aft  62  Hun.  624, 
17  NY3  98];  Ward  v.  Stahl.  81  N.,T, 
406;  Bundy  v.  Newton,  19  NTS  78>, 
29  AbbNCas  46  [aff  138  N.  T.  648 
mem,  84.  KB  618  memi;  Scofield  v< 
Moore,  11  NTS  303;  Thompson  y. 
Hazard.  6  NTS  311,  25  NYWklyDig 
481  [aft  120  N.  T.  684,  24  NJ3  478] 
Thompson  v.  Sanders,  26  NTWklyl 
387  [rev  on  other  grounds  118  ». 
262.  28  NB  874]. 

N.  C. — Gordon  v.  Ralney,  19  N.  C. 
487  (holding  that  under  a  bond  which 
recited  a  contract  to  furnish  a  steam 
engine,  etc.,  it  was  the  duty  to 
furnish  everything  necessary  which 
the  entire  work  mentioned  in  the 
condition  required  to  be  furnished, 
and  also  all  the  articles  required, 
and  to  have  the  whole  work  done 
in  a  workmanlike  manner  at  the  time 
mentioned). 

Or. — Oregon  R.,  etc.  (X  v.  Swin- 
burne. 22  Or.  674,  SO  P  S8S. 

Pa. — Oawford  v.  ICvana,  168  Pal 
390,  27  A  1106;  Shroder  v.  Hats,  47 
Pa.  528:  Wahl's  Bst,  21  Pa.  Dlst. 
601;  Collins  v.  Schllehter,  11  Phlla. 
349. 

S.  C— Luces  T.  (VNeale,  18  S.  C. 

Bq.  30. 

Tenn. — Moss  v.  Fowlkes,  14  Lea 
882  (where  distributees  receiving 
funds  to  which  thex  were  not  len- 
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ordinary  and  reasonable  meaning  of  the  lai^^iu^e 
employed  and  a  responsibility  so  incurred  cannot 
be  evaded  by  a  party  by  showing  that  he  has  en- 
tered into-similar  obligations  with  others,  for  he  is 
responsible  on  each,  if  each  is  broken;*^  nor  can  the 
express  liability  contained  in  the  bond  be  restricted 
by  the  mere  addition  of  figures  opposite  the  obligors' 
names.*"  The  liability  of  a  surety  on  a  statutory 
bond  cannot  be  enlarged  by  implication  beyond  its 
terms  and  its  statutory  o£Bce.^  In  the  absence  of 
a  covenant  or  statute  to  that  effect  a  bond  does  not 
constitute  a  lien  on  the  promisor  *s  land.*"  A 
bond  which  confers  on  the  obligee  a  right  to  do 
certain  things  depending  on  the  exercise  of  his 
judgment  or  discretion  means  a  reasonable  and 
honest  exercise  thereof  and  not  a  wanton  and  capri- 
cious exercise  of  the  right." 

Tb»  object  of  a  penalty  in  a  bond  is  to  limit  the 
obligation  of  the  signers,"'  and  in  the  absence  of  a 
condition  extending  his  liability  a  surety  cannot 
be  held  liable  for  more  than  the  penal  sum  named."* 

A  bond  given  to  secaro  the  payment  of  debts 
includes  not  only  debts  paid  by  the  obligee,  but  also 
those  he  is  liable  to  pay and  such  a  bond,  accord- 
ing to  the  term  employed,  may  be  limited  to  an 

titled  were  held  bound  to  refund  all 
ttiat  they  had  received). 

Wis. — St.  Paul  Title,  etc.,  Co.  v. 
Sabln.  112  Wis.  105.  87  NW  1109. 

Ont. — Oakland    Tp.    v.    Proper,  1 
Ont. 


Cal  A.  oondltlon  IseludM  what  la 
te  tarn  proBtoe  words  of  the  ohU- 
fftUOB;  where  It  neither  in  termB  nor 
Djr  Implication  llmlta  the  obligation 
to  th«  BOle  liabilities  of  a  party  but 
by  stronr  Implication  extends  It  to 

iolntj  to  conditional,  and  to  collateral 
iabllitles,  it  will  be  ao  construed  as 
to-  effectuate  the  Intent.  Singer  Mfg. 
Co.  V.  Allen,  122  Mass.  467. 

[b]  A  bond  xoar  have  the  fozoe 
and  eCeot  of  a  mtv  bond,  and  as 
auch  be  a  valid  enforceable  pbllga- 
tlon,  where  It  does  not  by  its  terms 
oi*  by  Implication  constitute  an  ez- 
tfualve  remedy.  Beeberger  t.  Wy- 
van.  lOS  Iowa  S27.  79  W  290. 

tc]   Atttfnaya'  (!>   A  iMnd 

to  pay  a  note  will  Include  attorney's 
feea  mentioned  In  the  note.  Morris- 
town  Stove  Works  t.  Jones,  (Tenn. 
Cb.-  A.)  62  8W  217.  (2)  A  building 
oontract  bond  may  include  attorney's 
fMa,  notwithstanding  a  statute  mak- 
ing conditional  agreementR  for  the 
pajrment  of  such  fees  void,  If  made 
a  part  of  any  written  evidencO  of 
Indebtedness.  American  Surety  Co. 
T.  Lauber,  22  Ind.  A.  22<,  U  KB  793. 

rd]  Bond  to  aMOo  deoMO*— Where 
a  bond  was  not  given  in.  pursuance 
of  an  order  of  court,  but  under  an 
agreement,  and  was  "to  abide  and 
perform"  the  decree  In  the  suit,  it 
wan  declared  to  be  not  merely  equi- 
valent to  a  bond  "to  abide"  the  event 
of  the  suit.  In  re  Griswold,  13  R.  I. 
125. 

fe]  A  bond  oondltloned  to  Indem- 
Blfy  airalnat  untHi  damages  as  the 
oonrt  might  determine  refers  to  the 
court  then  having  jurisdiction  in  the 
caae.  Baer  v.  Fidelity,  etc.,  Co.,  130 
Fed.  94.  64  CCA  428. 

46.  Love  V.  Cahn,  98  Ark.  21B, 
124  SW  2S9.  See  generally  supra 
II  61-59. 

■-  47.  Collins  V.  Schllchter,  11  Phlla. 
(Pa.)  349. 

'  48.  Orand  Rapids  Fourth  Nat. 
Bank  V.  Olney.  68  Mich.  58.  29  NW 
873:  Cordray  v.  State.  S5  Tex.  140. 

49.  Altera  Comnin.  Co.  v.  Spencer. 
236  Ho.  608,  139  SW  321,  AnnCas 
1912D  705;  Hill  v.  Keller.  157  Mo. 
A.  710,  139  SW  523. 

BO.  Mt.  Vernon  v.  Brett.  193  N.  T. 
276.  86  NE  6. 

51.    Berry  v.  Harris.  43  N.  H.  376. 

53.  Morrison  v.  Boggs,  44  Nebr. 
248.  62  NW  473. 


88.  Foster  v.  Passerleux,  87  Pa. 
Sdper.  307.  See  generally  Principal 
and  Surety  [22  Cyc  121]. 

84.  Johnson  v.  Smith.  2  Root 
(Conn.)  414. 

[aj  A  bond  adadttlng  an  existing 
Indebtoda— «  and  eo&dl'oonod  to  pay 
a  fixed  mnn,  unless  the  obligors  sur- 
render a  certain  note.  Is  a  principal 
obligation  to  pay  the  sum  admitted 
as  due,  suMeet  to  a  resolutory  con- 
dition which  Is  the  surrender  of  the 
note.    Lenoir  v.  Kain,  1  Rob.  (La.) 

'  [b1  A  bond  providing  for  the  ap- 
plloanon  of  moneys  to  a  speww 
debt  assumed  in  consideration  there- 
of, does  not  prevent  the  payment  of 
the  same  by  the  obligee  and  his  re- 
covery of  the  amount  of  the  bond. 
Skinner  v.  Mitchell,  6  Kan.  A.  866, 
48  P  460. 

86.  Barstow  v.  Pine  BlulT,  etc..  R. 
Co.,  67  Ark.  824,  21  SW  652:  Skelton 
v.  Ward,  61  Ind.  46;  In  re  Neff,  186 
Pa.  98,  29  A  820  (holding  that  where 
the  words  "all  notes  and  other  in- 
debtedness" on  which  he  "is  liable" 
are  used,  only  debts  existing  at  the 
date  of  the  bond  are  covered  and  not 
notes  which  were  not  renewable, 
afterward  executed,  and  a  condition 
to  cover  notes  is  not  evidenced 
merely  by  an  expression  of  opinion 
which  does  not  show  an  agreement 
as  to  what  Is  covered). 

66.  Lewis  V.  Dwlght.  10  Conn.  95; 
Benton  County  Sav.  Bank  v.  Bod- 
dlcker,  106  Iowa  648.  76  NW  632.  67 
AmSR  310,  46  LRA  321  (holding 
that,  where  a  bond  recited  that  It 
was  fully  to  indemnify  the  obligee 
from  the  failure  of  the  principals 
"to  pay  their  Indebtedness  now 
owing,  or  which  may  be  contracted 
hereafter."  the  bond  covered  renewals 
of  existing  Indebtedness  as  well  as 
that  In  the  future,  notwithstanding 
a  recital  that  the  principals  "shall 
pay  the  full  amount  of  their  in- 
debtedness"). 

[al  A  TwTifl  to  pay  asssssBMnts 
covers  those  levied  under  a  subse- 
quent proceeding  having  the  same, 
general  object  as  that  pending  when 
the  bond  was  executed.  Holmes  v. 
Standard  Oil  Co.;  183  111.  70.  56  NE 
647  [aff  82  111.  A.  476]. 

87.  Donley  v.  Liberty  Impr.  Bank, 
40  Oh.  St.  47. 

68.  American  Trust  Co.  v.  Louder- 
back.  220  Pa.  197,  69  A  673.  16 
LRANS  775  and  note. 

[a]  A  bond  given  for  the  payment 
of  oertsln  notes  or  a  single  renewal 
of  them  does  not  cover  subsequent 


indebtednms  existing  at  the  date  of  the  bond," 
or  cover  future  debts:"'  But  in  the  absence  of 
language  to  that  effect  it  does  not  include  the  in- 
debtedness of  a  firm  of  which  the  principal  is  a 
member."  A  bond  given  to  secure  the  payment  of 
certain  notes  does  not  secure  renewal  notes  substi- 
tuted in  place  of  the  original  notes." 

[$65]  2.  Oommencement  and  Duration  of  Liabil- 
ity.*^" The  time  when  the  obligor's  liability  under  the 
bond  commences  and  the  length  of  time  for  which  it 
continues  depend  on  the  terms  of  the  bond.**  While 
as  ft  general  rule  a  bond  does  not  take  effect  until 
it  is  delivered  and  accepted,"^  liability  thereon,  when 
accepted^  commences  from  the  time  expressed  in 
the  bond;*'  and  if  the  delivery  and  acceptance  is 
not  made  until  some  time  afto-  the  date  of  the  bond, 
on  acceptance,  the  bond  relates  back  and  com- 
mences to  run  from  the  time  expressed,*'  and  con- 
tinues to  run  for  the  period  expressed  in  the  bond.** 
General  and  indefinite  words  in  the  bond  will  be 
controlled  by  a  recital  specifying  the  time  in  which 
a  condition  is  to  be  performed,  and  whether  the 
liability  is  a  continuing  one,*"  although  the  time 
will  not  be  extended  by  an  implied  condition  beyond 
that  which  it  was  evidently  intended  by  the  terms 

Hoorehead  v.  thincan.  St 


renewals. 
Pa.  488. 

80.   On  bond  of  aMM  or  si^Xoyoa 

see  infra  IS  70.  73.  74. 

60.  U.  S.  V.  Bayly.  89  App.  (D. 
C.)  106,  41  LRANS  432  and  note;  New 
Tork  City  Third  Nat.  Bank  v. 
Travelers'  Ins.  Co.,  88  App.  Dlv.  618, 
66  NYS  ^8;  Dougan  v.  Evansville, 
etc.,  R.  Co.,  16  App,  IMv.  483,  44 
NYS  603:  Scott  T.  Tyler,  14  Barb. 
(N.  T.)  202;  Hurray  v.  "niompson,  IS 
U.  C.  Q.  B.  28. 

[a]  It  wmy  be  ovldent  from  IM- 
tsrs  of  a  party  that  a  bond  was  In- 
tended as  a  continuing  security  for 
further  advances  in  addition  to  the 
sum  originally  advanced.  Wells  v. 
Ritchie,  6  U.  C.  Q.  B.  O.  S.  IS. 

[b]  A  bond  to  soour*  deposlta  of 
county  funds  under  a  statute  relates 
to  the  date  of  its  taking  and  covers 
current  amounts  due  the  county 
therefrom,  whether  arising  from  de- 
posits made  before  or  thereafter,  the 
condition  being  to  "pay  any  and  all 
deposits  which  may  be  deposited 
with  It."  Brown  v.  Wyandotte 
County,  68  Kan.  672,  60  P  888. 

[cj  Bxirlnsle  faeta^The  time 
conditioned  for  the  doing  of  the 
specified  act  may,  however,  be 
anected  by  extrinsic  acts  done  under 
a  statute.  Shaupe  v.  Shaupe.  IS 
Sen.  A  R.  (Pa.)  9. 

SI>   See  supra  I  24. 

M>  JBtna  L.  Ins,  Co.  v.  American 
Surety  Co..  14  Fod.  291. 

63.  JBtoM.  !>.  tns.  Co.  v.  American 
Surety  Co.,  34  Fed.  291. 

[a]  »elstlng  baofep— in  the  absenco 
of  "something  to  Indicate  a  difTerent 
Intention,  a  deed  or  instrument  in 
writing  speaks  and  takes  efCect  from 
the  date  of  delivery,  and  not  from 
its  date;  but  where  It  appears  from 
the  language  of  the  Instrument  that 
it  was  Intended  to  cover  a  certain 
period  or  incur  a  certain  liability,  al- 
though anterior  to  its  actual  deliv- 
ery. It  will,  when  delivered,  relate 
back  and  take  elTect  in  accordance 
with  Its  .terms  and  the  intention  of 
the  parties."  Oregon  R.,  etc..  Co.  v. 
Swinburne,  22  Or.  574.  677,  20  P  822. 

64,  .^na  L.  Ins.  Co.  v.  American 
Surety  Co..  34  Fed.  291. 

68.  O'Brien  v.  Murphy,  176  Mass. 
263.  66  NE  283.  78  AmSR  487.  See 
also  supra  !  68. 

"The  general  rule  Is  that  where 
there  Is  a  recital  In  the  bond  speci- 
fying the  time  during  which  the  pre- 
scribed duty  Is  to  be  performed  by 
the  principal,  and  the  words  of  the 
condition  are  general  and  Indefinite 
as  to  the  time  for  which  the  surety 


For  later  cases,  derolopinents  and  tOianges  in  the  law  see  cumulative  Annotations,  same  title. 
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of  the  obligation  to  eorer."  If  the  b<nid  on  its 
face  refers  exelouTely  to  the  time  of  execution, 
then  that  time  goveitaa  the  aets  and  snbjeet 
matter;*'  or  the  liability  speeifled  may  be  that  in- 
«iured  sinmltaneoiuly  "with  the  delivery  and  not 
shnply  a  liability  exiating  at  the  time  the  bond  was 
delivered  *,**  or  the  condition  may  include  aets  done 
before  the  exeention,"  onleeB  the  ezpresa  terms  are 
oUierwiae;"  or  it  may  inelnde  aets  done  between  the 
date  and  fomud  deUvery;"  or  the  obligation  may 
extoid  beyond  the  time  ^)eeified  for- aets  or  omis- 
aons  dniing  sneh  time;"  and  ordinarily  the  condi-. 
ti(Hi  will  tmyer  all  transaetions  intended  during  the 
specific  time  mentioned.^ 

[(66]  i.  Express,  Implied,  and  AltanuttTa 
OMditlons.  In  the  absence  of  express  conditions  a 
liabili^  will  not  be  construed  into  a  bond  whieh 
was  not  intended  the  parties;"  nor  in  the  absence 
of  a  mistake  will  a  new  conditi<m  be  added  where 
the  express  conditions  clearly  show  that  the  bond  is 
eomplete  on  its  face."  Th^  meanii^  of  words  will 
not  be  enlarged  so  as  to  impose  a  dnty  other  than 
that  warranted  1^  the  legal  construction  thereof 
according  to  the  ohrions  intent,'*  although  that 
which  is  dearly  implied  as  intended,  under  the  law, 
to  be  done  in  performance  of  the  express  condition 
will  be  deemed  a  part  of  the  obligation.^'  Condi- 
tions may,  however,  be  expressly  or  impliedly  in 
the  alternative  and  will  be^ construed  accordingly;'^ 
bat  where  one  of  such  alternatives  becomes  impos- 
sible by  lapse  of  time  or  othenvise,  except  by  an 


act  of  the  obligee,  the  bond  is  equivalent  to  one 
with  a  single  condition.^ 

H  67]  4.  ImpossiUa,  Illegal,  B«piigniaift  Oon- 
dilaoiu.  To  eonatitnte  a  good  and  v^d  condition 
it  is  necessary  that  it  be  for  the  pOTformanee  of 
an  act  that  is  lawful,  and  capable  of  being  per- 
formed;"'* it  most  be  sensible  and  certain  and  in  no 
way  repugnant  to  the  obligation;"  but  any  apparent 
repugnance  in  the  condition  of  a  bond  must,  if 
possible,  be  reconciled  by  giving  it  effect  according 
to  the  evident  intent  of  tihe  whole  instrument.*^  If 
the  condition  is  so  nneertain,  insensible,  or  repug- 
nant that  the  true  meaning  cannot  be  ascertained, 
or  is  for  the  performance  of  an  act  that  is  ineapable 
of  performance,**  the  condition  will  be  void,  but 
the  obligation  will  nevertheless  be  binding  at  common 
law,  as  a  single  bond,  provided  the  oondition  is 
underwritten  and  indorsed;**  but  if  it  is  ineorpo- 
rated  with  the  obligatory  part  of  Uie  bond  the 
instrument  will  be  altogether  void.**  If,  however, 
the  act  to  be  performed  is  merely  improbable  the 
condition  is  good,  however  unlikely  it  may  be." 

Where  the  condition  is  nnUvfol,  not  only  the 
condition,,  but  the  obligation  also,  is  void.**  A  con- 
dition of  a  bond  may  be  unlawful,  either  from  its 
being  contrary  to  the  general  rule  and  policy  of  the 
law,  or  in  violation  of  some  express  statutory  en- 
actment; and  in  such  cases,  if  the  condition  is 
entire,  or  if  it  consists  of-  several  distinct  parts, 
some  of  which  are  malum  in  se  or  unlawful  by 
statute,  the  whole  bond  will  be  void.**  But  if  some 


Is  to  be  Itabls,  such  jnneral  words 
will  be  conatrued  am  umltad  by  the 
recital,  antf  the  surety  will  be  held 
liable  only  for  the  time  therein  speci- 
fied. It  IB  fair  to  presume  that  the 
parties  bad  in  contemplation  only  a 
IU>iI]ty  for  the  Ume  speeifled  la  the 
recltaL*'  O'Brien  v.  Hui^y.  176 
Uass.  2BS,  iii,  fie  NB  2tS,  »  AmSR 
487. 

Oentnot  of  raantaty  see  Ouaraoty 
(SO  Cyc  1438]. 

eL  Thayer  v.  Blrie  County  Sav. 
Bank,  180  Apt).  DIt:  800.  146  NTS 
808  [rev  81  mLbc  498,  148  NYB  771: 
Bennett  v.  Draper,  62  Hun  K24,  1? 
NTS  88  [aff  189  N.  Y.  288,  34  NS 
791]. 

[a]  A  fair  eeaatmetion  should  be 
aiven,  and  not  an  arbitrary  one,  ex- 
tending the  acts  to  be  done  over  an 
Indefinite  period  without  reference  to 
tbe  necessities  likely  to  exist  pre- 
venting performance.  Tucker  v. 
Tucker,  85  Mich.  865. 

07.  Barstow  y.  Pine  Bluff,  etc.,  R. 
Co..  57  Ark.  834,  21  8W  6S2;  Skelton 
T.  Ward,  fil  Ind.  46. 

es.  Bellonl  v.  Freeborn,  63  N.  T. 
883. 

as.  Hatch  V.  Attleboroush,  97 
Mass.  533  (holding  the  obligors  on  a 
town  treasurer's  bond  liable  for 
moneys  received  by  him  during  his 
term  prior  to.  as  well  as  after,  the 
execution  and  acceptance  of  the 
bond):  Dawes  v.  Edes,  13  Mass.  177: 
Hlbernla  Bldg.  Assoc.  No.  £  v.  Brady, 
146  Mo.  A.  8^  128  BW  1007:  Alllbone 
V.  Ames.  9  S.  D.  74,  88  NW  IBB.  33 
LRA  685. 

m    Rouget  V.  Haight,  S9  NTS  408. 

[a]  A  bond  ilioiila  not  be  held  to 
eerer  a  lleUUty  ooonrrlag  before  Its 
exeentkn  unless  Its  terms  make  pro- 
vision to  that  effect.  Love  v.  Cahn, 
98  Ark.  215,  124  SW  269. 

71.  Oregon  R.  etc.,  Co.  v.  Swin- 
burne, 22  Or.  674.  30  P  822. 

78.  Martin  v.  Murphy,  129  Ind. 
464,  28  NS  1118  (holding  that  the 
construction  may  evidence  an  inten- 
tion that  there  should  be  a  penalty 
and  recovery  for  a  breach  of  the  con- 
tract, after  the  expiration  of  the 
time  specified,  but  that  the  under- 
taking ahmild  not  inhtare  and  that 
there  aheold  be  no  reeovery  before 
that  time):  Anatln  v.  Simpson,  SB 
a.  C  lU. 


[a]  A  bona  nfwKIIWniisfi  for  tbe 
pfurmMt  of  Botes  filaoMHtea  br  tbe 
obugee  cover*  notea  discounted  dur- 
ing the  period  specified,  although  not 
maturing  until  afterward.  Davis  v. 
Copeland,  67  N.  T.  127  [att  6  Daly 
2211. 

«.    Wltte  V.  Wolfe.  16  S.  C.  2B6. 

74.  Swanson  v.  Ball.  IS  F.  Caa. 
No.  lS,678a.  Hempst.  39;  hemm  v. 
BagnelL  1  Out.  L.  ^72. 

TB.  Sohaefer  v.  American  Bonding, 
etc,  Co.,  1S7  III.  A.  168;  Dunlap  v. 
Eden,  IS  Ind.  A.  676,  44  NE  560. 

76.  L«ve  V.  Cahn,  98  Ark.  SIB,  124 
SW  259:  Erskine  v.  Brsklne,  IS  N. 
H.  486. 

77.  Montgomery  v.  Harker,  81  Mo. 
68:  Hanks  v.  Plokett,  27  Tex.  97. 

78.  Barrett  v.  Barron,  18  N.  H. 
150. 

fa]  A  bead  to  eieot  a  Uoek  of 
bwldugs,'  ox,  la  default  thereof,  to 
pay  a  specified  sm,  whUe  not  tech- 
nically an  alternative  contract,  par- 
takes of  that  nature.  MoCollous^  v. 
Moore,  111  111.  A.  646. 

Varfonaanee  of  altenattra  OMl- 
Oltlons  see  Infra  9  113. 

79.  Whetstone  v.  Ottawa  Univ.,  13 
Kan.  820;  Craig  v.  Morton,  Hard. 
( Ky. )  299;  Mounsey  v.  Drake,  1 0 
Johns.  (N.  T.)  27:  Gamble  v.  Beeson, 
60  N.  C.  128. 

[a]  A  boad,  with  penalty,  to 
•reot  a  oertaln  balldlng  by  a  named 
ttme,  or  to  oonvey  owtaln  speeifled 
lots.  Is,  after  the  time  to  build  has 
passed,  equivalent  to  a  bond  with 
penalty  to  oonvey.  Whetstone  v. 
Ottawa  Univ.,  13  Kan.  880. 

80.  Hurlstone  Bonds  11. 

81.  Hurlatone  Bonds  11. 

8a.  Nichols  V.  Madlll,  6  U.  C.  Q. 
B.  416. 

83.  McCullough  V.  Hoore,  111  III. 
A.  646;  Langdon  v.  Oooie,  S  IjOV.  21, 
88  Reprint  568.    See  also  supra  S  B. 

[a]  "nwre  Is  a  filsttawtloB  to  be 
observed  between  the  effect  of  a  con- 
dition that  Is  impossible,  uncertain, 
Insensible,  or  repugnant,  and  one 
that  is  unlawful.  In  the  former  case 
the  condition  alone  la  void,  and  the 
bond  becomes  single,  but  in  the  lat- 
ter instance^  not  only  the  condition 
but  the  obligation  la  also  void." 
Hurlstone  Bonds  12  Iquot  McCul- 
lough V.  Uoore,  111  111.  A.  646.  66S]. 

Cb]    **A  aoa— Ileal  m  sepafasmt 


eoBdltloB  <1>  .will  not  affect  an  obU^ 

Sation,  even  thou^  the  entire  oon^ 
Itlon  be  incongruous  or  uncertain  ir^ 
a  fortiori,  an  uncertain  or  repugnant 
stipulation,  or  expression  In  a  eon- 
dltlon,  consistent  and  certain  'In 
other  respects,  cannot  change  or  ma- 
terially affect  the  import  and  effect 
of  the  contract.''  Stockton  v.  Turner, 
7  J.  J.  Marsh.  (Ky.)  192.  (2)  Thi 
condition  of  a  bond  recltlng_a  debt 
not  to  pay  is  repugnant.  Wells  v. 
Tregusan,  2  Salk.  463,  91  Reprint 
4O0.  (8)  And  the  same  Is  true  of  a 
condition  "that  the  obligee  shall  not 
have  benefit  by  the  obligation,  or 
that  he  shall  not  [at  any  time]  sue 
for'  the  'money  In  the  obligation." 
Sheppard  Touchstone  878;  Trot  vi 
Spurfing,  Moore  K.  B.  811,'  72  Re- 
print 921. 

84.  Ward  v.  Hood,  124  Ala.  6T0.  tl 
a  846.  82  AmSR  205:  Da  Coeta  v: 
Davie,'  1  B.  &  P.  242,  126  Reprint  882: 
Marker  v.  Cross,  2  Bulstr.  138,  80 
Reprint  1011;  Duvergier  v.  Fellowes, 
1  CI.  &.  P.  39.  6  Reprint  831;  Puller- 
ton  V.  Agnew.  1  Salk.  172,  91  Re- 
print 159:  Holmes  v.  Ivy,  2  Show.  IB, 
89  Reprint  764;  Hurlstone  Bonds  11. 

[a]  XIluatratloBS.-— The  following 
conditions  have  been  held  void  for 
IraposBiblllty:  (1)  To  render  a  per- 
son In  execution  who  has  once  be^n 
discharged.  Da  Costa  v.  Davis,  1  B; 
&  P.  242,  126  Reprint  882.  (2)  For 
the  forthcoming  of  slaves  levied  on 
as  chattels,  which  slaves  have  been 
emancipated.  Irion  v.  Hume,  60 
MIsa.  419. 

[b]  Partial  Imposslbimr  does  hot 
necessarily  Invalfdate  the  oondltton 
In  toto.  If  the  condition  Is  for  the 
performance  of  two  or  more  distinct 
acts,  one  or  more  of  which  are  pos- 
sible, It  Is  binding  as  to  such  acts. 
Da  Costa  V.  Davis,  1  B.  &  P.  242,  186 
Reprint  88S. 

•5.  Hurlstone  Bonds  11;  Pullerton 
v.  Agnew.  1  Salk.  172.  91  Reprint  169; 

88.  Hurlstone  Bonds  II;  Pullerton 
T.  Agnew,  1  Salk.  172,  91  Reprint  159. 
See  also  supra  I  48. 

87.  Hurlstone  Bonds  11:  Campbell 
V.  French,  6  T.  R.  200,  101  Reprint 
510. 

88.  Hurlstone  Bonds  7  [quot  Mc- 
Cullough V.  Moore.  Ill  111.  A.  646, 
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[§§  67-70 


nurts  of  the  condition  are  merely  void  Bt  common 
taw  the  bond  may  be  good  for  the  othOTs.'" 

68]  5.  IndeMndsnt  and  Dependent  OosiditkMU. 
In  determining  wnether  conditions  are  independent 
or  dependent,  teefanieal  npressions  must  yield  to 
the  real  intention  apparent  from  the  instmment 
iti^,*^  and  where  there  are  mutual  covenants  or 
acts  to  be  performed  th^  will  generally  be  con- 
stmed  to  be  dependent,  unleas  a  contrary  intention 
appeaia.*'  IireqMctive,  however,  of  this  general 
rule  the  determuiati<m  of  this  question  is  beset  with 
dffienltiea,  for  there  are  numerous  conflicting  deci- 
sions. If  the  intention  is  dear  to  make  the  con- 
ditions  nther  dependent  or  independent,  the  courts 
1^1  aoforee  the  obli^tiou  as  made;  but  it  is  diffi- 
cult to  determine  whether  one  promise  is  the  con- 
ndetation  for  Another,  or  wheUier  the  performance 
and  not  the  mere  promise  is  the  consideration." 
Where  it  is  apparoit  that  the  parties  intended  that 
tfa&  oonditions  should  be  indraendent,  such  eon- 
siruetion  will  be  given  them."  Where  the  acts 
stipulated  to  be  done  are  to  be  done  at  different 
times,  the  stipulations  are  generally  to  be  construed 

performance  of 


as  independent  of  each  other;**  this  rule,  however, 
is  not  inflexible,  but  yields  wholly  or  in  part  to  the 
intention  of  the  parties  and  to  the  good  sense  and 
equity  of  the  ease.** 

[i  69J  6.  Where  Bond  Is  That  of  Agent  or  Em- 
ployee—a.  In  GoneraL''  The  soc^  and  effect  of 
conditi<nia  and  the  extent  of  liability  under  a  bond 
covering  a  contract  of  ageuey,'or  other  employmmt, 
depoid  on  the  terms  of  the  bond,  construed  in  con- 
nection with  the  eontraet,"  the  character  of  the 
agency  or  aiqil<^ment,  and  the  duties  imposed;"* 
and  they  will  not  be  extended  beycmd  what  it  is 
evident,  from  a  construetiou  of  the  bond  uid  eon- 
tract,  was  contemplated  at  the  time  tiie  bond  was 
executed.^  Thus  it  has  been  held  that  the  oblige^ 
tion  of  the  bond  does  not  extend  to  acts  of  a  part- 
nership of  which  the  ogent  subeequently  becomes  a 
member,'  unlera  the  employment  of  the  partnership 
was  not  induced  or  reeognized  hy  the  oUigee.' 

70]  b.  Oommen cement  of  Ui^nUty.'  Al- 
though an  agoit's  bond  is  not  delivered  until  after 
its  date,  Uatolity  thereon  accrues  by  relation  as  of 
its  date/  and  the  bond  may  include  within  or  from 


Newman 
105  Re- 


-00.  Hurlstone  Bonds  IS 
V.  Newman,  4  M.  *  8.  61 
print  759. 

■n.  Green  v.  Dyeraburs,  10  F. 
Cw.  No.  2  PUpp.  477.  /^ee  also 

aupra  SI  62-69,  Ana  see  Contracts 
£fl  Cyc  642]. 

-Sa.  Qreen  v:  Dyeraburs,  10  P.  Cas. 
No.  6,766,  2  FUpp.  477  {iToldlnK  that 
the  Intention  apparent  on  the  noe  of 

Sfli  Jnatrutnent.  oouplad  wltb  the  ap- 
Ication  of  common  aenae  muat  gov- 
ern,' that  particular  expreaaiona  are 
ostttroUed  bj  the  whole  Inatmment 
In  aacartalnlnK  the  Intention,  and 
that  every  part  muat  have  effect  and 
mutual  oovenanta  or  acta  are  to  be 
oonatmod  aa  dependent.  In  the  ab- 
■MMtO'  of  a  contrary  intention); 
fltavera.iT.  Curling.  S  Bing.  N.  Caa. 
Uft.  68  ECL  183  Reprint  447; 

Baylla  v.  Le  Oroa.  4  C.  B.  N.  8.  667, 
H  BCL  G<7;  140  Reprint  1201:  Blb- 
thorp  v.  BroneL  8  Bxch.  826,  164 
Hapnnt  1079. 

M.  Qreen  v.  I>yerabarK,  10  F.  Caa. 
Nft  5.756,  2  FIlpp.  477  Cwhere  the 
ceneral  doctrine  la  exhaustively 
trea^d); 

oa.  •  Oreen  v.'  Dyersburg,  10  P.  Caa. 
Mo.  ■5.7B6.  Z  Fllpp.  '477;  Clifford  v. 
Smith,.  4  Znd.  877;--Anard  v.  Belfaat, 
40  Me.  369. 

[a}  A  ooadltloa  oreatea  an  l&de- 
MMeat  oxSflnia  obUgatloB  where  It 
IB  annexed  to  a  contract  in  the  form 
of  a  bond,  and  is  unneceasary 
thereto.  TomUnson  v.  Ouaatonlc 
WatW  Co.,  44  Conn.  99. 

SB.  Green  v.  Dyersburg,  10  F.  Caa. 
No.  6,756,  2  FIlpp.  477. 

as.  Oreen  v.  Dyersburg.  10  P.  Caa. 
No.  6,766,  2  Fllpp.  477. 

-87.  See  alao  Fidelity  Insurance  [19 
Cyc  616]. 

Breaoh  of  iKmd  thnmffh  lack  of 
ability  or  want  of  skUl  In  yerf  oxm- 
ing  dntlea  see  Infra  gg  136,  136. 
.   98.     Colo.— Rockford    Ins.   Co.  v. 
Rogers,  16  Colo.  A.  23i  60  P  966. 

Conn. — Washington  County  Ins.  Co. 
V.  Colton,  26  Conn.  42. 

Del.— New  York  L..  Ina.  Co.  v. 
Sleeinger.  18  Del.  443,  47  A  620. 

111.— Chicago,  etc.,  R.  Co.  v.  Bart- 
lett,  120  III.  603,  11  NG  867. 

Ind.— rBurns  v.  Singer  Mfg.  Co.,  87 
Ind.  541:  Jenkins  v.  PhllUpa,  18  Ind. 
A.  562.  48  NE  661. 

Mass. — ^Parham  Sewing  Hach.  Co. 
V.  Brock.  118  Mass.  194  folding  that 
the  bond  of  an  agent  covers  all  that 
la  within  the  condition,  and  notes 

SIven  for  an  indebtedness  are  within 
le   words   "all   other  obligations" 
which  the  agent  Is  to  pay). 
•  See  generally  supra  S9  61-69.^ 

fa]  Contract  Oxea  llaMUtyii— 
Where  ^a  party  gives  a  bond,  with 
■UQBtiea,  conditioned  f«r -hia -faithful 


irni  i.vriiiaiib«  ui  a  written  contract, 
that  contract  will  fix  the  measure  of 
the  sureties'  liability.  Burlington 
Ins.  Co.  V.  Johnson,  120  111.  622,  12 
NB  206. 

[b]  A  attpvlatlon  for  the  payment 
of  attorney^  faaa  in  a  fldelfty  bond 
is  void  under  a  atatnte  which  forbids 

iudgmenta  for  attorney's  fees  atlpu- 
ated  for  In  notea,  bonda,  and  mort- 
gagee. Singer  Mfg.  Co.  v..  Arm- 
atrong.  7  Kan.  A.  8147  64  P  S71  (under 
Oen.  8t.  [1889]  par  8896). 

[cl  A  nc«d  la  not  Joint  when  exe- 
cuted by  a  bonding  company  and  an 
employee  to  an  employer.  American 
Bonding,  etc.,  Co.  v.  Milwaukee  Har> 
veeter  Co..  91  Md.  738.  48  A  78.  Bee 
generally  supra  sg  61,  62. 

Id]  A  h«id  to  pay  any  ^anoe 
that  should  appear  to  be  due  covera 
costs  in  an  unnecessary  "account 
rendered"  brought  by  the  obligee 
against  the  agent,  although  the 
surety  was  not  a  party  thereto. 
Holmes  V.  Frost,  125  Pa.  328,  17  A 
424. 

M.  Chicago,  etc.,  R.  Co.  v..  Bart- 
lett.  120  111.  603.  11  NE  867;  Jenkins 
V.  Phillips,  18  Ind.  A.  668,  48  NEl  651 
(holding-  that  a  condition  In  a  bond 
given  to  secure  the  return  of  samples 
to  the  business  house  intrusting 
them  to  a  salesman,  which  reads  that 
the  samples  Intrusted  "to  us"  be  re- 
turned, etc.,  should  be  read  with  the 
contract  of  employment  executed 
therewith  and  secured  thereby;  and 
where  It  appears  In  the  contract  that 
the  salesman  was  to  travel  in  a  for- 
eign state,  and  the  surety  has  notice 
or  the  acceptance  of  the  bond,  the 
surety  on  the  bond  is  not  entitled  to 
have  the  samples  delivered  to  him). 
See  also  Infra  g  71. 

[a]  A  cashier  of  a  bank,  although 
appointed  by  the  directors,  is  the 
agent  of  the  bank;  and  if  he  permits 
a  transfer  of  Its  stock  to  be  made  to 
the  bank,  to  an  amount  prohibited  by 
a  fundamental  article  of  the  charter, 
he  is  answerable  :to  the  stockholders 
for  any  loss  which  may  accrue  In 
consequence  of  such  transfer,  not- 
withstanding a  resolution  of  the 
board  of  directors  authorising  It. 
Washington  Bank  v.  Barlington,  2 
Penr.  &  W.  (Paj  27. 

1.  Southern  Eixpress  Co.  v.  Frlnk, 
67  Ga.  201  (holding  that,  where  the 
language  used  ahowa  an  Intention  to 
employ  an  express  meaaenger  as 
agent  solely,  the  bond,  will  not  be 
construed  so  aa  to  extend  the  lia- 
bility of  such  messenger  to  that  of 
a  common  carrier):  Bums  v.  Singer 
Mfg.  Co.,  87  Ind.  541;  New  Tork  L. 
Zna,  Go.  v.  McDearmon>  188  Mo.  A. 
671.  114  8W  67.       .     .  „ 

[a]   Sto  soMtias  wUl  Bet  Ha  uaUa 


for  the  default  of  their  principal  to 

Fierform  any  duty  or  obligation  aria- 
ng  out  of  a  contract,  or  otherwise, 
not  fairly  within  the  provisions  of 
the  written  contract  whi^  the  bond 
was  given  to  secure.  Burlington  Ins. 
Co.  v.  Johnson,  120  111.  622.  12  NB 
206. 

[b]  A  bond  conditioned  for  tha 
paanneat  by  the  piinetoal  of  evexy 
udebtadnsaa  now  existing,  or  which 
may  hereafter  be  Incurred  means  in- 
debtedness In  the  business  of  the 
agency,  and  does  not  contemplate  In- 
debtednesa  for  tha-porehaaa  of  gooda 
Incurred  after  termination  ox  the 
agency,  after  all  liabilities  are  aet- 
tled.  Burns  V.  Singer  Mfg.  Co.,  87 
Ind.  641. 

[c]  A  oorpozata  aganVs  voad  for 
the  faithfni  perforBanoe  of  Ua 
dnttea,  requiring  an  account  of  all 
money  or  property  coming  Into  hla 
hands,  does  not  cover  advances  made 
to  him  by  the  company.  Burlington 
Ins.  Co.  v.  Johnston,  24  111.  A.  6«S 
[aff  120  Til.  «2S,  12  NE  205]. 

[d]  Wlisve  the  bond  la  to  aeenra 
the  paynunt  Qf  loans  or  advances 
made  for  the  specific  purpose  of  en- 
larging the  agent's  business,  ad- 
vances for  the  support  of  the  agent's 
family,  being  merely  personal,  are 
not  for  that  purpose  within  the 
meaning  of  the  bond,  and  are  not 
covered  thereby.  New  Tork  Fidelity, 
etc.,  Co.  v.  Dlerks  Lumber,  etc.,  Co., 
183  Mo.  A.  637,  114  SW  66. 

a.  White  Sewlng-Mach.  Co.  v. 
Hlnea,  61  Mich.  428,  28  NW  167  (hold- 
ing that  the  obligation  on  the  bond 
of  an  agent  does  not  extend  to  acts 
of  a  partnenOiIp  of  which  such 
agent  subsequently  becomes  a  mem- 
ber, conducting  the  same  business 
with  the  consent  of  the  obligee). 

8.  Hayden  v.  Hill,  62  Vt.  269 
(holding  that,  where  the  employment 
of  the  partnership  was  not  induced 
or  recognized  by  the  obligee,  the 
sureties  are  liable  for  the  acts  of 
such  partnership). 

[a]  Wliere  a  bond  la  given  by  an 
agent  to  seonre  the  paynient  of  tha 
proceeds  of  all  aalea  1^  hlao.  In  an 
action  thereon.  It  Is  no  defense  that 
the  company  knows  that  such  agent 
has  parties  Interested  with  him  in 
such  sales,  where  all  transactions  on 
the  part  of  the  company  are  with 
such  agent,  and  the  partners  are 
never  in  any  way  recognized  as 
agents.  Palmer  v.  Bagg,  64  Barb. 
(N.  T.)  641. 

4.  See  generally  supra  i  66;  Prin- 
cipal and  Surety  [32  Cyc  74]. 

5.  JEtn&  Ii.  Ins.  Co.  v.  American 
Surety  Co..  84  Fed.  291. 


[a]'  mars  two  bonds  were  gtvn, 
lat  at  a  later  datj^jrovldlog^for  ap- 


For  lata*) 


and  olwaffaa  in  the  la.w  aeafluiaalatLw  Aqnotationa,  sa^f^jfj^^ 


|§  7(^72] 


E9C.J.]'  « 


its  date  /matters  fairly  intended  as^  eomi^  'within 
the  tefmB  thereof  but  it  has  been  held  that  acts 
of  an  agent  between  the  date  and  the  delivery  of 
the  bond  do  not  raise  a  liability  thereon.^  Kor  will 
the  bond  cover  matters  oeeiurring  before  the  date " 
altfaon^  it  has  been  held  that  it  will  cover  a  lia- 
bili^  aeeruing  after  its  date,  even  though  the 
transaetion  ontitif  which  the  matter  arose  had  its 
inception  before  snefa  date." 

71]  c  Natmre  and  Extent  of  Dittieft— (1) 
In  0«n«nL  The  nature  and  extent  of  the  dntiee 
required  under  the  obligation  depend  primarily  on 
the  character  of  the  agency  or  employment,  the 
present  and  past  relations  of  the  parties,  the  degree 
of  responsibility  imposed  by  law,  and  the  contract, 
having  in  view  the  intention  in  executing  the 
bond;'"  and  where  an  officer  or  an  agent  executes 
a  bond  in  general  terms  for  the  faithful  perform- 
ance of  his  dnties,  it  extends  to  and  eovers  all  acts 


ddUe  within  the  jron'eral  scope  and  authority  'Bf.'tfte 
officii'  or  flgent,^^  and  may'  inchide  new'-'duties'^'r* 
posed' by  reason  of  the  increaee  of  business."  '  '''  ' 
72]  (2)  Additioma  or  New  BiftieB..  ;As  'a 
general  rule,  official  bonds  extend  to  all  snch'  dui^^ 
as  may  from  ti&e  to  time  be  added  to  th6'  offiee"or 
itaposed  on  the  officer,' provided  the  new  dutfei  l^-e 
such  as  can  reasonably '  be  held  to  be  within  t&e 
contemplation  and  liability  of  the  obligor^"  imless 
the  new  duty  is  imposed  by  statute,  and  a  special 
bond  is  provided  for  to  cover  it.**  But  "unless  the 
bond  is  so  conditioned  as  to  cover  the  particular 
agency  and  duties  other  than  those  speci  fled,"  this 
general  rule  does  not  permit  the  impositioit^  of  su^h 
new  or  additional  duties  or  such  a  change  therei^f,, 
or  such  an  increase  of  responsibility,  that  as  a  re- 
sult the  nature  of  the  obligation  is  altered  and  the 
liability  of  the  sureties  i?  increased,'*  as  where  .this 
principal  in  the  bond  has  been  promoted  or  ii^ 


portlonment  of  any  lou  In  cam  the 
company  held  aiur  other  tmnd  con- 
currently therewith,  and  the  company 
retained  the  first  bond,  and  a  loss 
occurred  durlnir  the  period  of  the 
latter  bond,  the  two  bonde  were  not 
concurrent.  JEtna  It.  Ina.  Co.  v. 
American  Surety  Co.,  34  Fed.  281. 

e.  Mutual  L.  Ins.  Co.  v.  Wilcox, 
17  P.  Cas.  No.  9,9T9,  8  Bles.  187 
(holding  that  moneys  In  an  asenfa 
bands  at  the  date  of  the  bond,  and 
vblcb  ouffht  to  have  been  reported 
aa  collected,  but  were  not,  will  be 
Included);  De  Hart  v.  McQulre,  10 
PhllB.  (Pa.)  359  (holding  that  funds 
remaining  In  a  treaaurer'a  hands 
from  prior  terms  may  be  Included 
in  a  bond  given  on  reelection). 

7.  Hyatt  v.  Qrover,  etc..  Sewing 
Haeh.  Co..  41  Mich.  226,  1  NW  1037. 

■nhMquent  aoto  see  Infra  BS  71-74; 

8.  Ward  v.  Hasaell,  S6  N.  C.  989- 
(holdiog  that  a  bond  given  on  reap- 
polntttient  will  not  relate  back  ao  aa 
to  cover  matters  occurring  four 
years  before  the  date  of  the  bond). 

9.  Prudential  Ins.  Co.  v.  Berger, 
16  NTS  SIS. 

10.  Chicago,  etc.,  R.  Co.  v.  Bart- 
lett,  120  111.  «08,  11  NE  8«7  (where 
a  paymaster's  bond  was  determined 
not  to  Include  a  loss  by  theft  of 
money  without  negligence  on  his 
part,  and  It  was  declared  by  the 
court  that,  although  a  bond  will  be 
BO  conatrued  as  to  give  force  and 
^ect  to  all  the  words  contained.  It 
Is  limited  by  a  construction  which 
will  effectuate  the  parties'  intention, 
and  In  determining  whether  the  bond 
made  the  sureties  Insurers  of  the 
agent,  this  rule  appUea,  and  the 
agenrs  relation  to  the  company,  the 
nature  of  hla  existing  employment, 
the  duties  It  Imposed,  and  the  degree 
of  responsibility  which  the  law  an- 
nexed thereto,  should  all  be  consid- 
ered. The  employment  was  one  of 
confldonce  and  trust,  which  required 
of  him  the  handling  and  the  paying 
oat  of  money,  and  the  accounting 
therefor,  ana  with  respect  to  the 
moneys  he  was  a  mere  bailee  for 
hire,  and  the  measure  of  his  legal 
liability  was  good  faith,  ordinary 
skill,  fsar^  and  diligence  In  the  per- 
formance of  the  duties  of  his  em- 
ployment, and  taking  the  bond  could 
not  change  the  character  of  bla  re- 
•ponUbility,  and  make  him  an  abso- 
lute Insurer  of  all  moneys  In  his 
hands,  Irrespeotlva  of  his  legal  dn- 
tiea  under  Ms  employment). 

11.  Tyler  v«  Old  Post  Bidg.  Assoc., 
ST  Ind.  S2S  (holding  that  the  bond  of 
the  secretary  of  a  corporation  covers 
all  moneys  received  by  him  in  his  of- 
ficial capacity);  Ingraham  v.  Maine 
Bank,  13  Mass.  208. 

[a]  The  receipt  and  twnporavr 
eostody  of  moneys  of  an  association 
by  its  general  manager  la  covered  by 
a  bond  to  secure  "honesty  In  the  per- 
formance of  his  duties  In  the  posi- 
tion," and  the  nature  of  hia  duties 
may  be  shown  In  connection  with 
his  application  and  the  by-laws. 


Karrlsburg  Sav.,  eta.  Assoc.  v.  U.  S. 
Fidelity,  etc  Co.,  197  Fa.  177,  4S  A 
910. 

fh]  me  woMs  •*wUI  and  trniy." 
referring  to  duties,  cover  honesty, 
reasonable  skill,  and  diligence;  If 
there  Is  want  of  capacity,  negli- 
gence, or  unsklllfulneaa  then  and 
there,  the  duties  are  not  "well  and 
truly"  performed.  Minor  v.  Alex- 
andria Mechanics  Bank,  1  Pet.  (U.  S,) 
46,  7  L.  ed,  47. 

[c]  A  ooadltlom  that  the  agent 
wUl  "honestly,  faithfnUy  and  ett- 
cleatlj'*  perform  hia  dutlea  covera 
competency,  akill,  and  diligence  In 
the  discharge  of  such  duties'  Plala 
V.  Alnsworth.  63  Nebr.  1,  88  NW  136. 
68  Nebr.  308,  94  NW  168,  98  AmSR 
420. 

[d]  An  agentl  hoad  for  fatthfnl 
performanoe  may  cover  an  entire  bal- 
ance at  the  close  of  his  agency,  baaed 
on  an  Indebtedness  carried  through 
the  term  of.  the  agency.  Zlnns  Mfg. 
Co.  V.  Mendelaon,  89  Wis.  133,  61  NW 
302.  But  aee  Rockford  Ins.  Co.  v. 
Rogers,  15  Colo.  A.  23,  60  P  9S6 
(holding  that,  where  an  Insurance 
agent  gave  bond  to  an  Insurance 
company  conditioned  to  pay  all 
moneys  that  might  be  collected  by 
him  for  the  company,  and  the  com- 
pany credited  a  portion  of  the 
moneys  collected  and  remitted  by 
the  agent  during  the  term  of  the 
bond  on  a  prior  Indebtedness  of  the 
agent,  and  It  did  not  appear  that  the 
agent  ever  directed  such  application, 
the  sureties  were  not  liable,  the 
agent  having  remitted  all  moneys  re- 
ceived by  him  during  the  term  of 
the  bond), 

[e]  Tm  bond  of  a  hank  uessea^ 
ger,  conditioned  that  he  will  account 
for  all  moneya  coming  into  his  pos- 
seaalon  as  such  messenger,  and  will 
In  all  things  conduct  himself  hon- 
eatly  and  faithfully,  covers  theft  of 
the  bank's  money,  whether  be  was 
acting  at  the  time  within  the  scope 
of  his  employment  or  not.  German 
American  Bank  v.  Aath,  ST  Pa.  419, 
80  AmR  S74. 

if]  Where  the  bond  corem  aots 
,  defaalts  onto'  within  a  limited 
time  before  the  date  of  dlsoovevy.  It 
excludes  acts  and  defaults  not  dis- 
covered within  the  specific  time  lim- 
ited, even  though  such  discovery  Is 
prevented  by  acts  of  the  employee 
in  falsifying  the  books.  New  Tork 
Fidelity,  efo^  Co.  v.  Consolidated 
Nat.  Bank,  Tl  Fed.  116,  17  CCA  641 
[rev  ST  Fed.  ST4]:  Hawley  v.  U.  8. 
Fidelity,  etc..  Co.,  100  App.  Div.  12, 
90  NYS  89S  [aft  184  N.  Y.  649  mem, 
76  NB  1096  mem]  (misappropriation 
discovered  within  the  time  limited 
after  the  bond  had  expired);  Oranlte 
Bldg.  Co.  v.-  Savllle,  101  Va.  217,  48 
SE  SBI. 

12.  Eastern  R.  Co.  v.  tx>rlng,  138 
Mass.  381  (holding  that,  where  the 
bond  is  for  the  faithful  performance 
of  such  duties  of  the  office  as  are 
or  may  be  imposed  on  an  agent,  It 
covers  additional  duties  imiioaed  by 


reason  of  the  increase  of  huslnesg 
and  connections  of  the  oomi»ny>.  Efee 
also  Infra  S  72. 

13.  Bd.  of  Education  v.  Quick,  9ft 
N.  T.  138,  1  NE  688;  Durkin  v.  TSx- 
change  Bank,  2  Patt  A  H.  (Va.)  STT 
(holding  that  a  bond  may  cover  I)y 
Its  expreaa  terms  the  duties  of  ,a' 
cashier,  which  have  been^  are,  or  may 
be.  prescribed  by  direction).  See 
general^  Offlcera  [29  Cyc  1460]. 

[a]  The  bond  of  a  Dank  oaahlMf- 
or  other  onocr  covers  all  flutles 
which  are  annexed  to  the  office,  from- 
time  to  time,  by  those  authorised  to 
annex  them.  Minor  v.  Alexandria 
Mechanics  BfLnk,  1  Pet.  (U.  S.>  46,  7 
U  ed.  47;  Detroit  Sav.  Bank  v.  "Zieg- 
ler,  49  Mich.  U7,  13  NW  496,.  it 
AmR  4S6. 

tbj  flpedfle  datr  not  doafnataA. 
— Where  the  speclflc  duty  Is  s^ot 
designated,  either  In  the  appointment 
or  tne  bond,  and  the  latter  Is  gli^n 
for  the  faithful  discharge  of  duties, 
the  sureties  may  be  liable,  althougt^ 
the  employee  acts  In  different  capao> . 
itles  at  dllferent  times.  Vogeley's. 
App..  (Pa.)  IB  A  878. 

14.  Middletf^x  County  v.  Sniall- 
man,  19  Ont.  349.  See  generaUr 
Officers  (27  Cyc  14601. 

15.  Chimberland  Bldg.  Loan  Aspob. 
V.  GIbbs,  119  Mich.  818,  78  NW TS8j 
New  Tork  City  Fourth  Nat.  Bank  y. 
Spinney.  120  N.  T.  560,  24  NB  SXl 
ra(r  47  Hun  293,  14  NTSt  2161;  Pru- 
dential Ins,  Co.  V.  Berger,.  1ft  NTS 
B16:  Union  Dime  Sav.  fnst.  v.  N«>- 
peri  3  NTS  297  [aff  128  N.  T.  SST 
mem,  26  NK  962  mem], 

le.  D.  C— U.  8.  V.  West,  8.  Apv. 
B9. 

Mass. — Boston  Hat  Manufaeti^  n, 
MesBlnger,  2  Pick.  223. 

Mo.— Home  Sav.  Bank  v.  Tranhe, 
76  Mo.  199,  42  AmR  462. 

Eng.— SkUlett  v.  Fletcher,  L.  R.;« 
C.  P.  469. 

Ont. — Middlesex  Cotmty  T.  Smalt- 
man,  20  Ont.  487. 

See  generally  Principal  and  Sureiy 
t82  Cyc  18SJ. 

[a]  Another  employments— If  a 
bond  has  been  given  for  the  faitbftU 
performance  of  the  duty  of  the  prin- 
cipal In  one  employment  It  cannot 
be  extended  by  construction  tb  cover 
another  employment,  although  of 
the  same  kind,  and  although  the  sec- 
ond employment  is  designated  aa  an 
extension  or  continuation  of  the  first. . 
U.  S.  V,  West,  8  App.  (D.  C.)  BO. 

[bl  A  hank  clerk's  bond  given 
when  he  was  assistant  cashier  does 
not  cover  a  defalcation  of  the  clerk. 
If,  after  the  execution  of  the  bond 
and  before  the  defalcation,  the  posi- 
tion of  the  clerk  was  several  (jmen 
changed,  whereby  his  reaponalbllity 
was  Increased.  Baltimore  First  Nai 
Bank  V.  Qerke,  68  Md.  449.  13  A  3B8. 
6  AmSR  463. 

[c]  Where  the  agenoy  Is  ooit- 
llaed  to  a  particular  plaoe,  new 
duties  In  a  new  place  are  not  covered. 
Wheeler,  etc,  Mfg.  Co..  v.  Brown.  OS 
Wis.  99,  25  NW  427r2«i 
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pointed  to  a  new  and  different  fwsition/^  unless  the 
bond  provides  for  such  promotion.^"  But  although 
the  bond  may  not  be  good  as  to  the  new  duties  im- 
posed, it  is  still  good  as  to  the  duties  lawfully  cov- 
ered by  it.^"  The  general  rule  in  this  respect  is 
that  the  bond  of  an  officer  or  employee  of  a  private 
corporation  for  the  faithful  performance  of  his 
duties  relates  to  the  office  then  contemplated,  as 
within  the  terms  of  the  contract,  and  does  not  ex- 
tend to  a  loss  occasioned  hy  his  employment  outside 
the  capacity  for  which  the  bond  may,  by  a  fair, 
reasonable,  and  l^al  interpretation,  be  held  to  have 
been  given;  but  that  it  does  extend  to  a  loss  which 
was  not  due  to  such  employment,  but  rather  arose 
out  of  the  conduct  of  the  office  which  is  covered 
fay  the  bond,  or  was  caused  alone  by  the  nonper- 
formance, or  wrongful  performance,  by  the  officer, 
of  the  r^^lar  duties  of  his  office.*" 

[(  73]  (3)  miration  of  LiabUity— (a)  In  a«n- 
enliL  As  a  general  rule  the  duration  of  a  bond  to 
secure  the  faithful  performance  of  the  duties  of  an 
office  or  employment  is  coextensive  with  the  dura- 
tion of  such  office  or  employment;"  and  where  the 


bond  so  specifies,  it  covers  the  entire  period  of  buch 
cessive  employments"  or  is  limited  to  a  partieular 
period  of  employment.^  Where  liability  on  the 
bond  ceases  by  reason  of  the  termination  of  the 
employment  or  office,  a  restoration  or  extension  of 
such  employment  or  office  does  not  restore  liability 
on  the  bond." 

[$  74]  (b)  As  Affected  by  Teim  for  Which 
Elected  or  Appointed."  A  bond  should  be  re- 
stricted by  the  term,  of  the  office  or  employment  so 
that  every  new  election  or  appointment  i^ould  be 
considered  the  choice  of  a  new  officer  or  employee, 
and  a  new  bond  should  be  taken;"  and  it  is  well 
settled  that,  where  an  officer  gives  a  bond  condi- 
tioned for  the  faithful  performance  of  his  duties 
and  tmlimited  as  to  time,  but  his  term  of  office  is 
prescribed,  such  bond  is  only  for  the  term  for 
which  the  officer  has  been  appointed  or  elected  at 
the  time  it  is  given,  and  that  there  is  no  liability 
on  the  bond  for  any  breach  of  the  condition  hap- 
pening after  the  expiration  of  the  term,  although 
the  officer  may  be  continued  in  office  under  the 
same  or  a  new  appointment  or  election,"  unless  the 


17.  Manufacturers'  Nat.  Bank  v. 
Dlckerson.  41  N.  J.  448.  82  AmR 
2S7  (an  assistant  clerk  promoted  to 
the  position  of  bookkeeper) ;  National 
M«chanics'  Banking  Asaoc.  v.  Conk- 
ling.  «0  N.  Y.  116,  15  NYWklyDlg 
243.  42  AmR  405  note  [aff  24  Hun 
4J8.  61  HowPr  76.  12  NYWklyDig 
2n]  (B-  t>ookkeep6r  appointed  as  tel* 
ler);  American  Tel.  Co.  v,  Lennlg, 
199  Fa.  694,  21  A  162  (a  bookkeeper 
appointed  as  cashier). 

18.  New  York  City  Fourth  Nat. 
Bank  v.  Spinney,  120  N.  Y.  S60.  24 
NE  816  [at  47  Hun  292,  14  NYSt 
2161  (where  the  condition  was,  "or 
If  fhe]  shall  be  appointed  to  any 
other  office,  duty  or  empltnfment" ) : 
Union  Dime  Sav.  Inst.  v.  Neppert,  3 
NYB  797  [aff  123  N.  Y.  «27  mem.  25 
NB  9St  mem]  (where  the  condition 
was.  ''^r  In  whatever  capacity  he 
mar  serve"). - 

19.  Home  Sav.  Bank  v.  Traube, 
76  Mo.  199,  42  AmR  402.  See  also 
cases  Infra  note  20. 

[a]  Where  new  datlM  are  Im- 
poeed  OB  a  pnbUe  ofleer  to  vtatnta^ 
after  the  execution  of  his  ofllctal 
botid  by  his  surety,  the  bond  should 
be  held  good  against  the  sure^  to 
the  extent  of  the  duties  lawfully 
covered  by  it,-  although  it  may  not 
be  -good  as  to  new  duties'  Imposed 
after  its  execution.  Com.  v.  Hotmes, 
26  Qratt.  (66  Va.)  771. 

90.  Qamett  v.  Farmers'  Nat.  Bank, 
91  Ky.  614.  16  SW  709.  13  KyL  212, 
34  AmSR  246;  Detroit  Sav.  Bank  v. 
Zlegler.  49  Mich.  157,  13  NW  496.  43 
Amll  456. 

[a]  ZUiurtratlonB. — (1)  Where  a 
bank  clerk  who  Is  occasionally  em- 
ployed as  cashier  is  thereby  enabled 
to  perpetuate  a  fraud,  and  the  loss 
caused  to  the  bank  thereby  has  no 
connection  with,  and  cannot  he  fairly 
made  a  sequence  of,  hts  occasional 
performance  of  a  cashier's  duties,  the 
SHreties  on  his  bond  for  the  faithful 
performance  of  his  duties  as  clerk 
are  liable,  but  they  are  not  liable  for 
losses  directly  arising  from  wrong- 
ful acts  committed  solely  by  reason 
of  his  employment  as  canhier  In  mat- 
ters which  ht!  as  clerk  had  no  right 
to  handle  and  which  were  in  the  ex- 
clusive control  of  the  regular  cashier. 
Qarnett  v.  Farmers'  Nat.  Bank,  91 
Ky.  614,  16  SW  709.  13  KyL,  212,  34 
Am.(^R  246.  (2)  Sureties  for  the 
faithful  performance  of  the  duties  of 
the  bookkeeper  of  a  bank  are  liable 
for  his  errors  in  that  capacity,  al- 
though he  also  performs  the  duties 
of  teller,  unless  the  errors  were  con- 
nertpd  with  or  Induced  by  the  latter 
employment.  Home  Sav.  Bank  v. 
Traube,  75  Mo.  199.  42  AmR  402.  (3) 
So  a  bond  of  an  assistant  bookkeeper 


covers  false  entries  made  by  him  In 
a  "credit  Journal"  to  conceal  em- 
beszlements,  although  at  the  time  of 
his  appointment  such  book  was  kept 
by  the  teller.  Rochester  City  Bank 
V.  'Elwood,  21  N.  Y.  88. 

91.  Fta. — Mutual  Loan,  etc..  Assoc. 
v.  Price,  16  Fla.  204.  26  AmR  70S. 

Mass. — Dedham  Bank  v.  Chicker- 
Ing,  3  Pick.  335. 

Oh. — New  German  I^oan.  etc.,  Co. 
v.  Kuehnert.  6  OhS&CP  S02. 

Pa. — ^Washington  Bank  Barrlns- 
ton,  2  Penr.  &  W.  27. 

8.  C — South  Carolina  Soc.  v.  John- 
son, 12  S.  C.  L..  41,  10  AmD  644. 

See  ffenerally  Principal  and  Surety 
[32  Cyc  76  et  seal- 

39.    See  Infra  1  74. 

[a]  An  oAeer^  honA  mar  cover 
MM  OoM  wuler  an  extaaaloB  of  a 
Obarter  and  after  the  tfme  when 
the  charter  would  have  expired 
but  for  such  extension.  Union  Bank 
V.  Forrest,  24  F.  No.  14,366,  2 

Cranch  C.  C.  218. 

93.  Ida  County  Sav.  Bank  v.  Sel- 
denstlcker,  (Iowa)  22  NW  862,  866 
(where  the  court  said:  "It  may  be 
readily  conceded  that  In  a  case  where 
neither  the  law  governing  the  sub- 
ject-matter, nor  the  terms  of  the 
contract,  contains  any  reference  to 
a  limitation  of  the  period  of  employ- 
ment, but  in  writing  the  bond  a  time 
limit  is  expressly  Included  in  the 
provisions  thereof,  and  the  bond  is 
so  accepted,  a  surety  on  such  bond 
cannot  be  held  liable  for  a  defal- 
cation of  his  principal  occurring  out- 
side of  the  prescribed  limitation"). 

34.  Washington  Bank  v.  Barring- 
ton,  2  Penr.  &  W.  (Pa.)  27. 

[a1  Xoatoratlon  or  extension  of 
oharter. — (1)  Where  a  corporate 
charter  is  forfeited,  but  is  thereafter 
revived  and  continued,  defaults  of  a 
cashier  after  the  passing  of  the  stat- 
ute of  revival  are  not  within  his 
bond  given  before  forfeiture  of  the 
charter.  Washington  Bank  v,  Bar- 
rlngton,  2  Penr.  &  W.  fPa.)  27.  (2) 
And  where  the  charter  expires  hy 
limitation,  this  llmitg  the  duration 
of  the  bond  which  does  not  cover  a 
subsequent  breach  thereof  after  such 
expiration,  even  though  the  charter  is 
extended.  Union  Bank  v.  Rldgely,  1 
Harr.  &  G.  (Md.)  324.  <3)  And 
even  though  the  charter  Is  extended 
before  Its  expiration  this  does  not 
extend  to  a  default  of  a  bond  after 
the  expiration  of  the  original  char- 
ter. Thompson  v.  Young,  2  Oh. 
334 

.   as.   Official  honOs   see  generally 

Officers  [29  Cyc  1457]. 

36.  Dedham  Bank  v.  Chickerlng, 
3  Pick.  (Mass.)  335. 

37.  U.  S. — U.  S.  V.  Klrpatrlck,  9 


Wheat.  720,  6  L.  ed.  199;  Harris  v. 
Babbitt.  11  F.  Caa.  No.  8.114,  4  Dllt 
186. 

Conn. — ^Wel<^  v.  Seymour,  28  Conn. 

387. 

Fla. — Mutual  Ix>an,  etc..  Assoc.  v. 
Price,  16  Fla.  204.  26  AmR  703. 

Iowa. — Ida  County  Sav.  Bank  v. 
Seidenstlcker,  128  Iowa  54,  102  NW 
821.  Ill  AmSR  189,  6  AnnCas  946. 

Me. — Frankfort  Bank  v.  Johnson. 
23  Me.  322. 

Mass. — Richardson  School  Fund  v. 
Dean,  130  Mass.  242  (holding  that 
the  bond  of  one  appointed  treasurer 
for  three  years  does  not  cover  hlsi 
deb.ults  Biter  the  expiration  of  his 
three-year  term) :  Lexington,  etc 
R.  Co.  v.  Blwell,  8  Allen  371;  Bige- 
low  V.  Bridge,  8  Mass.  275. 

Mo. — ^North  St.  Louis  Bldg.,  etc. 
Assoc.  V.  Obert.  169  Mo.  507.  89  SW 
1044;  Hannibal  Sav.  Bank  v.  Hunt. 
72  Mo.  697,  37  AmR  449;  Uoss  V. 
State.  10  Mo.  388,  47  AmD  118. 
•  N.  H. — Dover  v.  Twomhly,  42  N. 
H.  B9. 

N.  J. — CItlcena'  Loan  Assoc.  v.  No* 
gent.  40  N.  J.  U  215,  29  AmR  230. 

N.  T. — ^Ulster  County  Sav.  Inst. 
V.  Ostrander,'  16S  N.  Y.  430.  67  NB 
627  [aff  15  App.  Dlv.  171,  44  NY8 
181];  Overaore  V.  Oarratt,  G  Lans. 
166;  Kingston  Mut.  Ins.  Co.  v.  Clark, 
33  Barb.  196;  State  Grand  Lo^  O. . 
D.  H.  S.  V.  Frelfeld,  SO  Hlsc  271,  46 
NTS  420. 

N.  C— Blades  v.  Dewey,  136  N.  C. 
178.  48  SE  627,  103  AmSR  924  and 
note,  1  AnnCas  379  (hdldlng  that, 
where  a  bank  cashier  is  appointed 
"for  one  year."  but  his  bond  simply 
recites  that  he  has  been  ''chosen  and 
appointed,"  without  any  reference  to 
the  term  '  for  which  he  has  been 
chosen,  while  'the  condition  of  the 
bond  is  that  he  shall  well  and  truly 
serve  the  bank  "during  his  continu- 
ance in  office,"  bis  sureties  are  not 
liable  for  defalcations  committed 
after  the  expiration  of  one  year). 

Pa. — Manufacturers',  etc.,  Sav.,  etc., 
Co.  V.  Odd  Fellows'  Hall  Assoc.,  48 
Pa.  446;  McKeesport  Mut.  Bldg..  etc.. 
Assoc.  V.  McMullen,  1  Pennyp.  431. 

S.  C. — South  Carolina  Soc,  v.  John- 
son, 12  S.  C.  L.  41,  10  AmD  644. 

Vt. — Brandon  First  Nat.  Bank  v.' 
Brlggs,  69  Vt.  12,  37  A  231,  60  AmSR 
922,  l7  LRA  846;  St&ti  V.  Mann.  34 
Vt.  371.  80  AmD  688. 

Eng. — Leadley  v.  Evans,  2  Blng.~ 
32,  9  ECL  469.  130  Reprint  216;  St. 
Saviour's  Wardens  v.  Bostock,  2  B. 
&  P.  N.  R.  175,  127  Reprint  590;  Kit- 
son  V.  Julian.  4  E.  &  B.  864,  82  ECL 
854,  30  EngL&Eq  326,  119  Reprint 
317  (where  the  language  was.  "so 
long  as  he  shall  continue  to  hold  the 
said  office  or  employment");  Hassell 


For  later  oana.  developmeats  and  ohasffoa  f  n  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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bond  is  renewed^  or  clearly  shows  an  iatention 
that  liability  thereon  shall  continue  during  succes- 
sive terms  of  office  to  which  the  officer  may  be 
elected  or  appointed;^  but  this  latter  rule  applies 
only  to  a  continuous  holding  of  office,  as  the  bond 
ceases  to  be  in  force  if  there  is  an  interruption  in 
the  principal's  holding  of  the  office.*"  Even  wh^re 
there  is  language  in  the  condition  carrying  the  Ua- 
bihty  beyond  the  time  for  which  the  principal  is 


appointed  or  elected,  it  is  construed  with  consider- 
able strictness,  and  liability  on  the  bond  continues 
only  for  such  time  as  is  plainly  and  explicitly 
therein  specified. But  where  there  is  nothing  to 
show  that  a  restriction  was  intended  or  that  the 
office  is  for  a  fixed  term,  the  bond  is  not  limited  in 
its  application  to  the  fii^t  year  of  the  principal's 
employment  but  is  a  continuing  one  covering  his 
entire  period  of  service,'*  even  under  a  reappoint- 


T.  Lomr,  2  If.  A  S.  sea,  lOS  Reprint 
41B;  Feanall  v.  Summersett,  4  Taunt. 
SIS,  12S  Beprlnt  46S. 

See  also  Officers  [29  Cyc  1467]; 
Principal  and  Surety  [32  Cyo  77], 

[a]  Tf  tbm  term  of  oftoe  la  yriM 
meHmA  <  1)  and  the  bond  is  con- 
ditioned without  express  limitation 
as  to  period,  for  the  faithful  perform- 
ance of  the  principal's  duties,  and 
notblns  else  appears  to  ^Ive  It  a 
vidtr  effect.  It  will  be  construed  as 
Intended  to  cover  acts  occurring  only 
within  the  prescribed  term."  North 
St  Louis  BIdg.,  etc..  Assoc.  t.  Obert, 
1«»  Mo.  fi07,  614,  69  8W  1044.  <2) 
"In  the  case  of  an  officer  elected  or 
appointed  to  act  for  a  private  cor- 
poration, and  by  law  a  term  for  the 
holding  of  such  office  is  prescribed, 
a  bond  given  for  the  faithful  per- 
formance of  duty  by  such  officer,  even 
though  by  Its  terms  unlimited  as  to 
time,  will  be  held  to  apply  to  and 
cover  only  such  matters  as  occur 
during  the  term  for  which  the  elec- 
tion or  appointment  was  made."  Ida 
County  &v.  Bank  v.  Seldenstlcker, 
(Iowa)  92  NW  862,  865:  State  Grand 
Lodge  V.  Frelfleld  20  Misc.  276,  46 
NYS  420.  (3)  "It  Is  familiar  law 
that,  in  cases  where  the  term  of 
oftlce  to  which  the  principal  is  elected 
or  appointed  is  fixed  by  law,  the  lia- 
bility of  hta  bondsmen  will  be  limited 
to  the  current  term,  unless  they  ex- 
pressly agree  to  continue  liable  after 
Its  expiration."  Westervelt  v.  Moh- 
renstecher.  76  Fed.  118,  120,  22  CCA 
93.  84  LRA  477. 

[bl  *npni«r«  1>r  the  spMlfle  tenui 
of  too  ooHtraet  of  Mamioyiiwnt,  In- 
volved in  an  appointment  to  an 
official  position  ...  it  Is  provided 
that  such  •  employment  shall  termi- 
nate at  the  end  m  a  given  period  of 
time,  and  a  bond  la  clven  in  the  light, 
and  with  a  clear  understanding  by  all 
th«  partlea,   of  auch  provlaion,  it 


might  well  be  uiyed  aa  the  duty  of 
the  courta.  In  flzOiK  th«  ItablUty  of 
a  surety  upon  au«i  htmd,  to  Iflve 


force  uid  application  to  the  time 
limit,  as  fixed  by  the  contract,  and 
this  notwithstanding  the  bond  Itaelf 
r^ntalna  no  reference  thereto."  Ida 
County  Sav.  Bank  v.  Seldenstlcker, 
(Iowa)  92  NW  862,  865. 

[c]  Where  the  offioe  la  an  awmal 
one,  (1)  the  bond  does  not  extend 
to  acts  after  the  flrst  term.  Welch 
V.  Seymour,  28  Conn.  887;  O'Brien  v. 
Murphy.  175  Mass.  263,  56  NB  283. 
78  AmSR  487;  South  Carolina  Soc. 
V.  Johnson,  12  S.  C.  L.  41,  10  AmD 
«44;  State  v.  Mann,  34  Vt.  371,  80 
AmD  688.  See-  also  cases  supra  this 
note.  (2>  "Where  the  office  is  an- 
nua.1,  it  l9  to  be  presumed  that  the 
surety  contracts  for  the  faithfulness 
of  the  officer  only  durl.ng  the  time  for 
which  he  is  thus  appointed;  and.  If 
he  be  retained  in  tne  office  for  a 
longer  period,  we  think  he  may  safely 
assume  that  It  Is  upon-  the  strength 
of  a  new  bond."  I>over  V.  Twombly, 
42  N.  H.  59,  67. 

[d]  Where  a  bond  la  given  with 
•xpreas  refersnoe  to  a  partlovlar 
commission,  its  obligatory  force  Is 
confined  to  acts  done  while  that  com- 
mission has  a  legal  continuance  and 
cannot  go  beyond  it.  And  where,  in 
the  meantime,  a  new  appointment  Is 
made.  It  is  a  virtual  superseding  and 
surrender  of  the  former  commission. 
U.  3.  V.  Ktrpatrlck,  9  Wheat  (U.  S.) 
720.  6  L.  ed.  199. 

[el  n  la  a  legal  lufazeace  that  an 
ofBdal  bond  making  use  of  general 
language  Is  given  with  reference  to 
the  apedflc  election  then  made,  and 


to  no  other.  Welch  v.  Seymour,  28 
Conn.  287. 

38.  State  Grand  Lodge  v,  Frel- 
feld.  20  Misc.  276,  46  NYS  420.  See 
also  case.e  supra  note  87. 

09.  U,  S. — ^Boogher  v.  New  York 
L.  Ina.  Co.,  101  U.  S.  90,  2*  L.  ed. 
310:  Westervelt  v.  Hohrenstecher,  76 
Fed.  118.  22  CCA  »S.  S4  LRA  477 
(holding  that  a  bond,  conditioned  for 
the  proper  performance  by  a  cashier 
of  his  duttea  "for  and  during  all  the 
time  he  shall  hold  the  said  ofRce." 
binds  the  sureties  for  all  auch  time, 
irrespective  of  the  fact  that  he  is 
reappointed  at  the  beginning  of  each 
year). 

111. — Mccormick  Harvesting  Mach. 
Co.  V.  Laster.  70  111.  A.  426. 

Ind. — Stameta  v.  Piano  Mfg.  Co., 
40  Ind.  A.  620.  82  NE  122.  923  (hold- 
ing that  an  employee's  bond,  specify- 
ing that  the  obligation  should  be  con- 
tinuous and  cover  the  full  period  or 
periods  of  employment.  Including  the 
present  and  any  and  all  subsequent 
terms  for  which  he  might  be  em- 
ployed by  the  obligee,  whether  under 
the  present  or  under  any  future  con- 
tract covers  the  entire  period  of 
employment,  which  was  continuous 
under  various  contracts). 

Me. — Coombs  v.  Harford.  99  Ue. 
426.  69  A  529. 

Mass. — I^xlngton.  etc,  B.  Co.  V. 
Blwell,  8  Allen  371. 

Mo. — Llonberger  v.  Krieger,  88  Mo, 
160. 

N.  J.— Mutual  BIdg.,  etc..  Asaoc 
V.  Hammell.  42  N.  jTx.  78:  Peonle'a 
Bids.,  etc.  Aaaoc  v.  Wroth.  41  N. 

J.  L.  70. 

N.  T.— Ulster  County  Sav.  Inst, 
v.  Young,  161  N.  Y.  23,  55  NB  488 
[aff  16  Xpp.  Dlv.  181,  44  NYS  493]; 
State  Grand  Lodge  O.  D.  H.  S. 
V.  Frelfeld.  20  Misc.  276,  46  NTS  420. 

[a]  Ooaaldanbtloa^The  continued 
employment  of  the  principal  '  In  a 
fidelity  bond  furnishes  a  valuable 
consideration  for  the  continuing  lia- 
bility of  the  sureties  on  the  bond 
which  expressly  provides  for  a  con- 
tinuous liability  during  the  period 
of  employment.  Stameta  v.  Piano 
Mfg.  Co..  40  Ind.  A.  620.  S2  NE  122. 
923. 

[bl  WlMre  llio  eeadlttoa  la  for  a 
spaoulo  term  or  until  diaehwfged.  It 

covers  a  continuance  In  office  unless 
the  employment  ceases.  -  Worcester 
Bank  v.  Beed,  9  Mass.  267,  6  AmD  86. 

[c]  All  aota  nadar  snooesaiva  sleo- 
tlona  are  covered  under  a  condi- 
tion, "so  long  as  he  should  con- 
tinue in  said  office."  Union  Bank  v. 
RldKely,  1  Harr.  &  G.  (Md.)  824; 
Dedham  Bank  v.  Chlckerlng,  8  Pick. 
(Mass.)  335.  But  see  Mutual  Loan, 
etc..  Assoc.  V.  Price,  16  Pla.  204,  26 
AmR  708  (holding  that  the  words 
"during  his  continuance  In  said  office" 
mean  only  under  his  then  election, 
and  for  a  legal  term  and  not  an  in- 
definite period,  and  that  construction 
must  be  had  in  view  of  the  statu- 
tory or  charter  period  of  office,  etc.). 

[d]  "Under  tUa  preaent  eleotloa 
or  onder  any  snbaeaitent  electloii" 
does  not  cover  a  holoing  over  with- 
out a  reflection.  Shackamaxon  Bank 
V.  Yard,  8  Pa.  Co.  239. 

30.  Coombs  V.  Harford,  99  Me. 
426,  59  A  529;  Middlesex  Mfg.  Co.  v. 
Lawrence,  1  Allen  (Mass.)  839. 

[a]  Baeleotlon.— If  a  bond  is  con- 
ditioned "during  the  term  for  which 
he  has  been  elected,  and  for  and 
during  such  further  time  as  he  may 
continue  therein  by  any  re-election 
or  otherwise,"  this  covera  defaulta 
only  during  a  contlnuoua  holding  of 


office  Middlesex  Mfg.  Co.  v.  Law- 
rence, 1  Allen  (Msiss.)  389. 

[b]  An  interval  of  three  dan, 
dmrlng  which  a  bank  teller  oontlnued 
to  act  without  reappointment,  doea 
not  prevent  liability  for  want  of  care 
after  such  interval,  and  although  the 
condition  waa  that  the  officer  should 
be  appointed  or  elected  yearly,  yet 
auch  yearly  appointment  waa  de- 
clared unneoeaBary  under  the  con- 
dition that  the  obligation  should  be 
in  force  as  long  aa  such  teller  should 
act  aa  teller.  Georgetown  Union 
Bank  T.  Forrest,  24  F.  Cas.  No. 
14.356.  3  Cranch  C.  C.  218. 

81.  O'Brien  v.  Murphy,  176  Masa. 
253,  66  NB  283,  78  AmSR  487. 

[a]  Where  the  words  of  the  bond 
extend  to  an  indefinite  period,  hnt  it 
appeara  from  a  reeital  therals  (1) 
that  the  office  la  an  annual  one,  the 
obligation  should  be  understood  as 
referring  to  an  office  so  limited. 
Dedham  Bank  v.  Chlckering,  8  Pick. 
(Mass.)  335:  Blades  v.  Dewey,  136 
N.  C.  176,  48  SB  627,  103  AmSR  924 
and  note,  1  AnnCas  379  and  note; 
Arlington  v.  Herrlcke,  2  Saund.  411, 
85  Reprint  1221  (holding  that  where' 
the  recital  w^ls  of  the  appointment  of 
an  officer  for  six  months  while  the 
condition  was  that  If  he  duly  and 
faithfully  executed  the  duties  of  the 
ofSce  during  all  the  time  he  should 
continue  to  be  such  officer  the  obli- 
gation would  be  void,  the  obligor  was 
bound  only  for  six  months).  (2) 
"Where  the  bond  recites  the  length 
of  the  term  for  which  the  officer  is 
elected  or  appointed,  the  liability  of 
the  bondsmen  la  presumed  to  be 
limttod  to  that  term.  In  the  absence 
of  an  express  agreement  to  be  re- 
sponsible for  a  longer  time."  West> 
ervelt  v.  Mohrensteoher,  76  Fed.  llSi ' 
121,  22  CCA  93,  34  LRA  477.  (S> ' 
Bven  though  the  natural  and  gram-" 
matical  oonstruction  of  the  langtnge 
of  a  bond  may  extend  the  liability' Of'^ 
a  surety  beyond  the  year  for  wttieft 
a  principal  la  appointed  to  a.n- otRoaf 
and  even  though  such  may  appear 
to  have  been  the  Intention  of  the 
parties,  yet.  the  liability  may  oon^ 
tlnue  only  for  the  time  for  which  the 
principal  la  bound;  if  there  is  a  re- 
cital of  the  limited  time  for  which 
the  principal  Is  appointed,  the  surety 
la  no  longer  liable.  Kltson  v.  Julian, 
4  E.  &  B.  864,  82  ECL  864,  30  BngLdt 
Ba  826,  119  Reprint  317. 

Lb]  Whore  it  appeara  '  by  the 
reoorda  of  the  eoxporation.  that  the 
office  is  an  annual  one,  the  bond 
should  be  bo  restricted.  Dedham 
Bank  V.  Chlckering,  S  Pick.  (Mass.) 
336. 

33.  U.  S. — 'Anderson  v.  Longden, 
1  Wheat  86,-4  L.  ed.  42  (where  a 
bond  for  the  fidelity  of  an  agent  was 
given  to  directors  who  were  chosen 
yearly,  and  the  obligors  were  de- 
clared liable  after  the  year  had 
expired) . 

Del.— -Sparks  v.  Fannera'  Bank,  2 
Del.  Ch.  274. 

Iowa. — Ida  CoUnty  Sav,  Bank  v. 
SeldensUcker,  128  Iowa  64.  102  NW 
821,  111  AmSR  189,  5  AnnCas  946  and 
note. 

Kan. — Merchants  Bank  v.  Honey, 
58  Kan.  603,  50  P  871. 

Mass. — Dedham  Bank  v.  Chlcker- 
ing, 3  Pick.  336;  Amherst  Bank  v. 
Root,  2  Mete.  522. 

N.  H. — Exeter  Bank  v.  Rogers.  7 
N.  H.  21. 

"If  It  appeara  from  all  the  cir- 
cumstances that  the  Intention  of  the 
parties  to  the  oontrMt  waa  that^the. 
bond,  being  unreatrloteflLto^tL  bn 
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ment  or  reeleetioni"  It  has  bedn  held  that,  wherd 
an  officer  is  ele«9ted  and  gives  bond  in  one  year,  and 
is  reelected  the  next  year,  but  fails  to  give  a  neir 
bond,  he  is  in  office  by  virtue  of  his  -first  election 
and  his  sureties  are  liable  for  his  acts  during  the 
second  J'ear;'*  but  if  he  is  reelected  and  qualifies 
for  a  second  time  the  liability  on  the  old  bond 
ceases.""  A  bond  for  the  fidelity  of  one  who  holds 
his  office  daring  the  pleasure  of  the  appointiz^ 
power  covers  all  delinquencies  until  he  resigns  or 
is  removed.** 

Until  snccessOT  appointed.  The  fact  that  an  offi- 
cer appointed  or  elected  for  a  fixed  term  is  to  hold 
office  until  his  successor  is  chosen  and  qualified 
does  not  prevent  the  office  from  being  for  a  fixed 
term;'^  and  although  there  are  some  decisions  to 
the  contrary,"  according  to  most  authorities,  if,  by 
reason  of  a  condition  of  the  bond  or  by  virtue  of 
statntei  an  officer  holds  over  until  his  anoeaBSor  ia 

tsrms,  should  cover  the  acts  of  the 

firindbal  during  his  contlnuano*  In 
he  office,  whetn«r  by  re-elections  or 
holding:  over,  we  can  not  give  It  the 
restricted  oonstructlOn."  North  St. 
Irfiuls  BMk,  etc,  Assoa.v.  Obert,  169 
Mo.  fiOT,  614,  69  SW  1044. 

33.  North  St.  Louis  Bldff.,  etc.. 
Assoc.  V.  Obert,  l«fi  Mo.  607,  «9  SW 
1044:  Stevens  v.  Orton,  18  Misc.  B8S, 
43  NTS  792  (holding  that  the  official 
bond  of  the  cashier  of  a  bank,  given 
when  first  taking  Uls  office,  is  a  con- 
tinuing obligation,  where  its  condi- 
tions are  unlimited  as  to  its  duration, 
and  his  original  appointment  was  for 
an  Indefinite  period,  and  the  by-laws 
of  the  bank  provide  that  his  appoint- 
ment shall  be  daring  the  pleasure  of 
the  board  of  directors,  and  the  stat- 
ute under  which  hia  appointment  is 
made  authorizes  his  appointment  un- 
til he  is  dismissed  at  the  pleasure  of 
the  board  [U.  5.  Kev.  St.  f  6ia6  aubd 
6],  although  he  is  reSleoted  annually 
as  an  incident  to  flxii^  his  salary 
for  the  ensuing  year);  Blam  v.  Com- 
mercial Bank.  86  Va.  92,  9  SB  498 
(where  the  bond  was  declared  to 
««ate  a  continuing  obligation,  even 
though  the  cashier  was  annually  re- 
elected, the  corporation  having  no 
hy-lawB  changing  the  office  to  an 
annual  one,  and  the  bond  not  being 
llmltea  as  to  duration,  but  the  Bure- 
ttes were  directors  of  the  bank  and 
did  not  require  a  new  bond). 

■  Si.   Sparks  V.  Farmers'  Bank,  t 
Del.  Ch.  274. 

■B.   Bparka  v.  Farmera'  Bank,  1 
Del.  Ch.  S74. 

8&  Westervelt  Uohrenstecher, 
T«  Fed.  lis,  2S  CCA  93,  S4  I<RA  477: 
Ijoutsiana  state  Bank  v.  Ledonx,  I 
La.  Ann.  674,  876;  Com.  v,  Reading 
Sav.  Bank.  199  Haas.  76  (holding 
that,  where  a  treasarer  Is  to  hold 
office  during  the  pleasure  of  the  trus- 
tees, the  obligation  ceases  only  where 
the  treasurer  ceases  to  act).  But  see 
Brandon  First  Nat  Bank  v.  Briggs, 
69  Vt.  12,  20,  8?  A  281,  60  AmSR 
922,  37  LKA  84E  (holding  that,  where 
a  by-law  provided  that  the  cashier 
should  hold  ofQce  during  the  pleasure 
of  the  board  of  directors,  and  a 
cashier  was  appointed  who  gave  a 
bond  conditioned  for  the  faithful  per- 
formance of  his  duties  as  cashier 
forever,  as  long  as  he  should  occupy 
the  position,  and  the  flrst  election  as 
cashier  was  for  the  ensuing  year  and 
he  was  thereafter  for  ten  years  an- 
nually reflected,  the  sureties  on  the 
bond  were  not  liable  for  defaults 
occurring  after  the  first  year.  In 
this  caae  the  court  said:  "We  see 
nothing  in  the  langukge  of  the  bank 
act  which  requires  that  a  limited  ap- 
pointment under  It  be  treated  as  of 
this  character.  The  provision  that 
an  officer  may  be  dismissed  at  pleas- 
ure can  apply  as  well  to  an  appoint- 
ment limited  to  a  given  time  as  to 
an   appointment   for   an  Indefinite 


firtod.  It  does  not  ImpUedly  pro- 
Iblt  the  fixing  of  a  time  beyond 
which  the  appointment  shall  not 
extend.  Its  effect  Is  simply  that  the 
appointment,  however  made,  shall  be 
terminable  at  the  pleasure  of  the 
appointing  power.  An  appointment 
may  be  made  which.  If  not  previously 
terminated  by  the  action  of  the 
directors,  will  continue  for  the  period 
designated,  and  expire  by  Its  own 
limitation.  There  Is  nothing  In  the 
statute  which  requires  us  to  hold 
that  this  surety  contracted,  with  ref- 
erence to  an  unlimited  period,  when 
the  appointment  was  In  terms  for  a 
specified  time.  The  cashier's  re-elec- 
tion was  something  more  than  a 
meaningless  expression  of  the  pleas- 
ure of  the  directors;  It  was  the  fill- 
ing of  a  vacancy  occasioned  by  the 
limitation  of  their  previous  appoint- 
ment"). 

ar.  Harris  v.  Babbitt,  11  F.  C^as. 
No.  6,114.  4  Din.  186:  Welch  v.  Sey- 
mour, 28  Conn.  887;  Chelmsford  Co. 
V.  Demarest,  7  Oray  (Mass.)  1. 

38.  Korrldgewock  v.  Hale,  SO  Me. 
362,  14  A  948;  Dover  v.  Twombly, 
42  N.  H.  69  (a  suit  against  a  surety 
on  the  bond  of  an  annual  officer 
holding  until  Qualification  of  his 
successor,  and  It  was  determined  that 
the  official  bond  of  an  agent  for  the 
sale  of  spirituous  liquors  covered 
only  the  official  year,  - even  though 
there  might  be  a  holding  over  or  a 
reapimlntment) . 

8».  U.  8.— -Harris  v.  Babbitt,  11  F. 
Gas.  No.  6,114,  4  Dill.  ISE. 

Del. — Sparks  v.  Farmers^  Bank,  t 
DeL  Ch.  274.  (holding  also  that  a  fail- 
ure to  renew  the  bond  after  reelec- 
tion does  not  estop  the  bank  from 
proceeding  on  the  bond.  It  not  ap- 
pearing uiat  the  sureties'  expecta- 
tion that  the  bond  was  In  force  only 
for  a  year  was  due  to  the  representa- 
tion of  the  bank,  for  the  extension 
of  the  term  of  office  In  consequence 
of  an  omission  either  to  reflect  or 
to  qualify  the  officer  reflected  was 
one  of  the  contingencies  compre- 
hended). 

Pla. — Mutual  Loan,  etc.,  Assoc  v. 
Price,  16  Fla.  204,  26  AmR  703. 

Oa. — Cuthbert  v.  Brooks,  49  Qa. 
179. 

Mass. — Lexington,  etc.,  R.  Co.  v. 
Elwell,  8  Allen  391;  Chelmsford  Co. 
V.  Demarest,  7  Gray  1. 

Minn. — Danvers  Farmers'  El.  Co. 
V.  Johnson.  93  Minn.  323,  101  NW  492. 

Bee  also  Officers  [29  Cyc  14571; 
Principal  and  Surety  [32  Cyc  77,  78]. 

40.  Harris  v.  Babbitt,  11  F.  Gas. 
No.  6,114,  4  Dill.  186;  Welch  v.  Sey- 
mour. 28  Conn.  387;  Lexington,  etc., 
R.  Co.  V.  Elwell.  8  Allen  (Mass.)  371 
(holding  that  the  sureties  were  not 
liable  for  a  default  after  an  omission 
to  reject  at  a  regular  meeting,  al- 
though a  vote  postponing  the  meet- 
ing for  five  weeks  was  held  not  to 
defeat  the  bond);  Chelmsford  Co.  v. 


elected  Mid'  has  qualified,  the  liability  on  the  bond 
does  not'  cease  on'  the  exact  instant  the  term  of 
office  expires,  but  continues  for  a  reasonable  time 
for  the  election  and  qualification  of  a  successor;" 
but  it  does  not  cover  a  default  occurring  after  the 
term  has  expired,  if  a  sneeessor  is  not  chosen 
within  a  reasonable  time  and  the  principal  con- 
tinues in  office  without  any  reappointment  or  re- 
election ;*°  and  it  has  also  been  held  that  such  a 
condition  does  not  cover  a  reappointment  or  re- 
election of  the  same  officer." 

[$  75]  F.  Cancellation,  Rescission,  and  Bero- 
cation.*^  Except  where  the  character  of  a  bond  is 
such  as  to  be  irrevocable,*"  the  cancellation  of  a 
bond,  or  its  delivery  to  the  obl^r,^  or  even  to  a 
stranger,*"  with  the  intent  that  it  shall  be  canceled, 
extinguishes  the  bond  to  all  intents  and  purposes,** 
even  though  no  consideration  has  been  g^ven  there- 
for.*^  So  also  the  eaneellation  of  a  eontraet  which 

Demarest,  7  Oray  (Mass.)  1,  6  (where 
the  oonrt  said:  "If  the  corporation 
fall  to  oomply  with  their  legal  duty 
of  electing  a  treasurer  annually,  or 
If  they  fall  to  comply  with  a  pro- 
vision of  law  made  for  their  benefltr 
and  do  not  require  him  to  give  bond 
within  a  reasonable  time  after  be 
has  signified  his  acceptance  of  the 
election,  and  especially  if  they  per- 
mit him  to  go  on  and  act  In  the 
office,  during  the  whole  year,  and 
for  succeeding  years,  without  giving 
bond,  whatever  other  eflect  such  a 
course  may  have  on  the  rights  and 
liabilities  of  the  corporation.  It  can- 
not enlarge  or  vary  the  obligation 
of  those  who  have  become  responsi- 
ble for  the  conduct  of  such  officer,  in 
performing  the  duties  of  an  annual 
office").  See  also  Principal  and 
Surety  [32  Cyc  78]. 

41.  Citizens'  Loan  Assoc  v. 
Nugent,  40  N.  J.  L.  215.  29  AmR  230 
(holding  that,  where  the  condition  Is 
until  "another"  officer  is  appointed, 
the  bond  does  not  cover  the  reap- 
pointment of  the  original  appointee). 

4Ba  ^  "iTtl  fltlffB  vt  iBsteiuaeata 
genasally  see  Cancellation  of  Instru- 
ments [«  Cyc  182]. 

see  Infra.  |i  IIS- 


Cye  ISS] 
Vayauat  of  bow 

124. 

Belsa—  fMm  bond  see  Infra  I  SS9. 

48.  Macks'  App.,  68  Pa.  SSI  (hoM- 
Ing  that  where  a  bond  Is  to  a. 
sum  of  money  on  the  death  of  the 
obligor,  and  Is  drawn  up  In  absolvta 
terms,  and  unconditionally  delivered. 
It  is  Irrevocable). 

44.  Albert  v.  Zlegler.  29  Pa.  50; 
LlMT  T.  Lioey,  7  Pa.  261,  47  AmD 
618:  Plerer  v.  Pleroy,  6  W.  Va.  199. 

45.  Albert  v.  Zlegler.  39  Pa.  60. 
[a]    Slw  AaUvery  by  the  obligee 

to  a  ttilxd  persoB  of  a  bond  seevred 
by  a  tmst  iaortga|re,  on  the  under- 
standing that  the  third  person  Is  to 
deliver  the  bond  to  the  obligor  and 
himself  assume  the  payment  of  the 
debt,  followed  by  a  delivery  of  the 
bond  to  the  obligor  by  such  third 
person,  wilt,  In  the  absence  of  fraud, 
operate  as  a  cancellation  of  the  bond 
and  a  discharge  of  the  trust.  Plercy 
v.  Pleroy,  6  W.  Va.  199. 

46.  Paxton  v.  Wood,  77  N.  C.  11. 

[a]  The  legal  effect  of  the  sur- 
render of  a  bond  to  an  obligor  and 
of  the  cancellation  thereof  Is  the 
same  as  a  release  of  the  cause  of 
action  on  the  bond,  and  may  be 
pleaded  In  bar  of  an  action  to  re- 
cover the  amount  of  the  same.  Pax- 
ton  V.  Wood,  77  N.  C.  11. 

[b]  msttngiiirtied  from  loss  or 
destnetloa. — A  voluntary  surrender 
and  cancellation  have  a  legal  effect 
entirety  different  from  an  accidental 
loss  or  destruction  of  a  bond.  Pax- 
ton  v.  Wood,  77  N.  C.  11. 

47.  Paxton  v.  Wood,  77  N.  C.  11. 
Compare  Mann  v.  Betterly.  21  Vt. 
326  (holding  that  the  sufficiency  of 
the  consideration  may  be-  determined 
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is  a  put  of  the  bond  annals  the  bond,  unless  the 
laXXtx  is  excepted  from  the  operation  thereof.** 
But  a  mere  agreement  to  caneel  a  bcmd  vitfaout  an 
aettial  eaneellation,"  or  a  mere  tmezecQted  testa- 
mraitary  direction  for  the  destruction  of  the  bond," 
will  not  have  this  efEeet.  Nor  does  a  notiee  termi- 
nate the  obligation  where  it  is  not  given  in  con- 
formity with  the  requirements  of  a  provision  there- 
for in  the  bond." 

Fnad  w  mistak*.  Where  a  bond  is  surrendered 
and  eaneeled  through  mistake  or  fraud,  it  may  be 
teeated  as  a  valid  and  snbsistii^  instrument'* 

V.  NEOOTIABILrrT 

76]  A.  Nflgotlabmty— 1.  Bonds— a.  In  0«n- 
eraL  At  common  law  bonds  were  not  negotiable;" 
and  while  this  is  still  probably  true,  in  the  absence 
of  statute  or  usage  in  respect  to  the  bonds  of  indi- 
TidualSf  the  bonds  of  railroads,  manufacturers,  and 
other  like  corporations,  payable  to  bearer,  are  in 
this  country  now  generally  deemed  negotiable;" 
and  it  has  been  held  that  this  rule  applies  to 
eonpoQ  bonds  executed  by  individuals  as  well  as 

by  what  haa  b««n  done,  having  refer- 
ence to  the  purposfis  for  which  the 
bond  hafi  been  given). 

[a]  OonaUl«»tlom  not  BWMflUr- 
—"The  surrender  and  cancellation  of 
the  bonds  have  the  same  legal  effect; 
both  are  deeds,  the  one  In  the  re- 
stricted sense  of  *an  Instrument  of 
wrltlna,  sealed  and  delivered,*  the 
other  In  the  general  sense  of  "a 
solemn  act  done  hy  the  party';  and 
both  are  valid  without  a  considera- 
tion, by  reason  of  the  solemnity  of 
the  met  done.  A  deed  of  gift  for  a 
chattel  passes  the  title;  so,  a  gift 


acoompanled  by  an  actual  delivery 
passes  th4  titls.  No  consideration 
is  neeeaaary  in  either  Instance,  for 


both  are  *d«edB,'  and  no  consldent- 
tion  la  neceaaary  to  make  them 
valid."  Paxton  t.  Wood.  11  N.  C. 
11.  IS. 

4B,  IKoore  v.  Dial,  >  Stew.  (Ala.) 
ISS;  Punk  V.  tirton.  44  Mo.  A.  607. 

4a.  Oammack  T.  Rupert.  4  Blackf. 
CInd.)  163  (holding  that  a  plea  that 
the  parties  bad  agreed  by  writing 
obligatory  to  discharge  the  bond  on 
certain  conditions  Is  Insufficient): 
Barrett  v.  Barron.  IS  N.  H.  150  (the 
agreement  to  cancel  was  not  proved 
in  this  case). 

SO.    Albert  v.  Zlegler,  2»  Pa.  60. 

01.  HcFall  V.  Howe  Sewing  Mach. 
Co.,  90  Ind.  148.  148  (holding  that, 
where  a  bond  provides  that  "It  shall 
continue  in  force  until  terminated  by 
the  obligors  by  notice  In  writing,  and 
that"  no  notice  shall  have  the  effect 
of  terminating  the  bond  unless  It  is 
in  writing  signed  by  the  party  giv- 
ing the  same,  and  actually  delivered 
to  the  obligee,  a  notice  given  by  one 
of  the  sureties  in  his  own  behalf 
do«s  not  terminate  the  bond  as  to 
any  of  the  obligors). 

50.  U.  8.  V.  Winiama.  28  F.  Cas. 
No.  16,724,  1  Ware  173;  Chapman  v. 
Lothrop.  3ft  Me.  431. 

63.  Chapman  v.  Lothrop,  39  Me. 
431.   See  also  Infra  |  128. 

64.  Hamilton  v.  Cummings,  1 
Johns.  Ch.  (N.  T.)  617;  -  Noah  v. 
Webb,  1  Edw.  (N.  Y.)  004.  See  also 
generally  Cancellation  of  Instru- 
ments f6  Cyc  280  et  seq]. 

56.  Napier  v.  Oldiere.  28  8.  C.  Bq. 
254  (holding  that  a  bond  taken  under 
an  order  or  court  pending  litigation, 
for  the  security  of  the  parties,  will 
not  be  cMicelea  by  the  court  on  a 
mere  motion  of  the  obligors). 

6a.  AaalciiaMUty  see  generally 
Assignments  S  32;  and  see  Infra  II 
25.  81. 

VsfotlaMlltT  of  Wn  or  aots  «Bdav 
•sal  see  Bills  and  Notes  I  200. 

Wkttt  law  corems  see  supra  {  8. 

67,  Bardie  v.  HiHs,  20  Ark.  168; 
Bucluwr  V.  Oreenwood,  8  Ark.  200; 
Johnaon      iMriter,  lEB  H.  C  47,  71 


SB  23:  American  Nat  Bank  v.  Amer- 
ican wood  Paper  Co.,  18  R  I.  140,  32 
A  306,  61  AmSR  746,  29  LRA  103. 

[a]  *'Vh«  reason  given  being  that 
the  contract  c»«ated  a  strictly  per- 
sonal obligation  between  the  cred- 
itor and  the  debtor,  and  that  to  per- 
mit aaaignment  or  negotiation  would 
encourage  litigation."  Johasoti  v. 
LASsiter,  166  N.  C.  47,  51,  71  SB  38. 

68.  See  Corporations  [10  Cyc 
1172,  11781;  Mtthioipal  Corporations 
[28  Cyc  mo  et  aeuTr Railroads  [18 
Cya  447.  448]. 

86.  In  re  Inland,  16  P.  C:as.  No. 
8.229,  €  Ben.  175,  177  (where  the 
court  Bald:-  "I  think  that,  on  the 
authority  of  the  decisions  of  the 
highest  Courts  of  -  this '  State' and  of 
the  United  States,  the  bonds  and 
coupons  In  qaeatton  are  nufotlable 
Instrumenta,  although  lasuea  by  an 
Individual,  under  hla  seal,  and  not  by 
a  eorporatloD,'  and  are  not  apeoialtlea, 
so  aa  to  -make  -OMm  subject.  In  tho 
hands  .of  their  assignee,  to  iequlties 
existing  against  .thcdr  assignor.  Al* 
though  under  seal,  thw  were  issued; 
as  they  show  on  their  xaoe,  to  sMiure 
the-  paymeut  ot>  mopey  on  time,  and 
they  contMU.-  w  their,  faoe,  ex> 
presalons  showing  that  they  are  ex- 
pected- to  pass  from  one  person  to 
another  by  delivery.  Therefore,  the 
attributes  of  commercial  paper  at- 
tach to  them.  Their  character  can- 
not be  controlled  or  varied  by  the 
mere  faot  that  their  maker  put  a  seal 
after  his  name.  .  .  .  Such  -  bonds 
and  their  coupons  pass  by  delivery, 
a  purchaser  of  them,  in  good  faith, 
is  unaffected  by  want  of  title  In  their 
vendor,'  and  the  burden  of  proof,  on 
a  question  as  to  such  good  faith,  lies 
on  the  party  who  assails  the  pos- 
session"); irurbanka  v.  Sargent,  89 
Hun  668  [rev  on  other  grounds  104 
N.  T.  108.  9  NB  870,  68  AmR  490,  6 
L.BA  475], 

60.  See  Infra  I  78. 

61.  U.  S.— Wilson  County  v.  Nash- 
vtlltf  Third  Nat.  Bank,  103  U.  S.  770, 
26  L.  ed.  488;  Bradford  v.  Williams. 
4  How.  576,  11  L.  ed.  1109. 

Ga. — Prloleau  v.  South  Western  R. 
Bank,  16  Ga.  682. 

Miss. — Skinner  v.  Collier,  4  How. 
396  (holding  that  a  sealed  bond  is 
negotiable  under  the  express  pro- 
visions of  Rev.  Code  I  9). 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Lynde,  66  Oh.  23,  44  NB  596;  Logue 
V.  Smith,  Wright  10  (holding  that 
under  the  act  of  1810  a  bond  was 
negotiable  \iT  IndoTMrnent  so  aa  to 

five  the  Indorsee  a  right  to  sue  In 
is  own  name,  but  the  act  of  1820 
restricts  thta  negotiable  character  to 
bonds  payable  to  order,  to  beaiw, 
or  to  asafgita). 
R.  I.-— Ojueriean   NaL   Bank  v. 


lYegUgenM.  Bat  where  through  n«g'1igence,  in- 
attention, or  ignorance,  a  party  allows  his  bond  to 
be  discharged  without  claiming  a  full  performance 
of  its  conditions,  and  after  full  knowledge  of  the 
mode  in  which  the  settlement  of  it  was  made,  he 
acquiesces  in  it  for  a  long  time,  he  cannot  after- 
ward treat  the  bond  as  au^isting." 

A  court  of  equity  may  oaneel  a  bond  where  the 
circumstances  are  such  as  to  justify  the  exercise  of 
its  powers'^  or  it  may  enforce  a  bond  not  enforce- 
able at  law  and  refuse  to  oaneel  the  same." 


KSn  TRANSFEB"* 

corporations.'* 

[$  77]  b.  Statutory  Provisions.  Bonds,  how- 
ever, are  now  largely  regulated  by  statute,  under 
which  it  is  either  expressly  provided  or  generally 
held  that  a  bond  for  the  payment  of  money  and 
payable  to  order  or  to  bearer,  and  otherwise  n^or 
tiable  in  form,^  is  n^otiable,^  and  entitled  to  all 
the  privileges  of  commercial  paper,''  even  though 
the  statute  does  not  expressly  provide  that  it  shall 

American  Wood  Paper  Co.,  19  R  I. 
140,  38  A  306,  61  AmSR  746,  29  L.RA 
108. 

See  also  statutory  provisions, 
[a]  III  Zentnoky  bonds  payable 
to  Dearer  and  secured  b^  a  mortgage 
on  real,  estate  are  not  negotiable,  but 
are  only  assignable  hy  delivery  with- 
out indorsement,  and  are  subject.  In 
the  hands  of  a  purchaser,  to  all  ths 
defenses  the  obligor  had  against  the 
original  holder  before  he  received 
notice  of' the  .assignment.  Kentucky 
Mut.  L.  Ins,  Co.  V,  Chosen  Friend 
Lodge  No.  2  t  O.  Q.  F.,  B3  SW  1044, 
29  KvL  394;  Hess  v.  Selvage,  76  SW 
134,  25  KyLi  S68;  Bodd  v.  HoulsvUl* 
Banking  Co..  67  SW  63.  24  KyL>  55: 
Heflerman  v.  Brlerly,  62  SW  852,  23 
KyL  304-  Ritchie  V.  CnM%  108  Kr. 
483,  66  SW  963,  82  KyL  160  (whenlt 
Is  said  that  coupon  bonds  executed  to 
a  private  corporation  for.  money 
loaned  and  payable  to  bearer  are-mere 
promissory  notes,  and,  not  being  pay- 
able at  a  bank  or  discounted  by  a 
bank  aa  provided,  by,  the  statute,  are 
not,  as  to  defenses,  on  the  footltw  of 
bUIa  of  exchange);  _I>ouisville  Ins. 
Co.  V.  Hoffman.  50  SW  979,  20  KyL 
2010.  .  T 

[bj  Bonds  Bot  payntiU  at  an  In^ 
oo^porated  bank  cannot  be  placed  on 
the  footing  of  foreign  bills  of  ex- 
change, under  the  Kentucky  statute. 
Louisville  Banking  Co.  v.  Ogden,  61 
SW  289,  32  KyL  1S91:  Louisville  Ins, 
Co.  V.  Hoffman,  60  SW  979,  30  KyL 
2016.  See  also  Bills  and  Notes  i-249: 
62.  Bradford  v,  Williams,  4  How, 
(U.  S.)  676,  11  L.  ed.  1109  (holding 
that  the  Florida  statute  places  bonds 
as  to  negotiability  and  the  right  of 
the  assignee  to  sue  In  his  own  name 
on  the  same  footing  as  bills  and 
notes)-  Junction  R.  Co.  v.  Cleneay, 
13-  Ind.  161;  Blake  v.  Livingston 
County.  61  Barb.  (N.  T.)  It9  (holding 
that  an  obligation  payable  to  a  cer- 
tain person,  his  hefrB.  etc.  which  Is 
called  a  "bond,"  may  be  In  the  nature 
of  negotiable  paper,  so  that  an  action 
thereon  is  to  be  governed  In  all  re- 
spects by  the  rules  applicable  to 
commercial  paper). 

[a]  ''When  stich"  obligations  are 
Issued  to  aeonre  the  payment  of 
money  upon  ttatoe,  and  contain  on 
their  face  an  expression  Showing 
that  they  are  expected  to  pass  from 
one  person  to  another,  and  thus  to 
perform  the  office  of  bills  and  notes 
or  of  money,  as  the  words  'bearer,' 
or  'assigns,'  or  'the  holder,'  or  the 
like,  the  courts  of  thla  country,  with 
a  single  exception,  and  those  of  this 
state,  without  any  exception,  have 
concurred  in  attatmlng  to  them  the 
attributes    of    commercial  paper/' 
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be  negotiable."  Sueb  statutes  are  declaratory  and 
remedial  and  are  not  intended  to  exclude  other 
forms  of  n^otiable  paper." 

Bond  otiier  than  for  payment  of  money.  These 
statutory  provisions  generally  apply  only  to  bonds 
for  the  payment  of  money;  a  bond  to  deliver  spe- 
cific  articles,  or  to  pay  money  and  to  do  Bomethu^ 
else,  is  not  negotiable. "'^ 

[i  78]  c.  Form  and  Beqniaites  of  Instrument. 
A  bond  negotiable  in  form,  issued  under  a  statute, 
is  negotiable,  although  the  statute  does  not  pre- 
scribe the  form  of  the  bond.'"  The  bond  must, 
however,  contain  words  of  negotiability."  Thus  in 
order  to  foe  n^otiable  the  bonds  should  contain  an 
unconditional  promise  or  order  to  pay  a  certain 


sum  of  money*^  on  demand,  or  at  a  time  capable  of 
exact  ascertainment,"  to  a  person  named  or  order^ 
or  to  bearer and  a  bond  with  the  payee's  name 
left  blank  is  .in  effect  a  n^otiable  instrument  pay- 
able to  bearer.^'  It  should  also  pledge  all  the 
assets  of  the  promisor  or  maker  to  make  good  the 
promise  according  to  its  terms,  and  if  it  is  made 
payable  out  of  a  particular  fund  it  is  not  negoti- 
able.''  Where  there  are  no  negotiable  words  in  a 
bond,  and  it  is  not  made  payable  to  order  or  to 
bearer,  but  to  assigns,  the  use  of  that  word  imports 
nonn^tiability  and  is  one  of  the  distingoishing; 
features  of  a  bond  intended  to  be  nonn^tiable.'*  A 
bond  otherwise  negotiable  is  not  made  nonnegoti- 


68t  Iiehman  v.  TaJlassM  Mfs.  Co.. 
64  Ala.  667  (holdinar  that  bonds  may 
be  made  neKotlabTe  by  a  atatnte 
which  apeclffcally  authorises  the 
Issue  thereof  ^ere  such  enactment 
contemplates  the  Isaue  of  instru- 
ments having  all  the  Qualities,  ele- 
ments, and  charaeterlstics  of  nego- 
tiable paper  which  can  be  Introduced 
Into  commercial  marketB,  circulating 
and  passing  as  such  paper  In  the 
usual  course  of  business):  Oould  v. 
Venice,  29  Barb.  (N.  Y.)  442. 

64,  American  Nat.  Bank  v,  Amer- 
ican Wood  Paper  Co.,  19  R.  I.  149, 
32  A  806,  61  AmSR  746,  29  LRA  lOS. 

es.  Worthlngton  v.  Curd,  15  Ark. 
491:  Sutton  V.  Owen,  66  N.  C.  123; 
Knight  V,  Wilmington,  etc.,  R.  Co., 
46  X.  C.  367;  Campbell  v.  Mumford, 
2  N.  C.  459;  Jamleson  v.  Farr,  2  N. 
C.  210.  Compare  Skinner  v.  Collier, 
4  How.  (Ulss.)  396  (holding  that 
under  Rev.  Code  9  9,  making  all 
bonds,  etc.,  for  the  payment  of 
money  or  other  things  assignable, 
&  sealed  bond  Is  negotiable). 

[a]  asaiCtt  for  nas^"Bonda  for 
Bpeclflc  articles  could  never  answer 
the  purposes  of  trade,  not  being  the 
representatlvea  of  any  certain  value 
as  montiy  Is.  The  assignee  of  such 
bonds  could  never  know  bow  much 
money  to  expect  In  Ueu  thereof, 
neither  could  ne  know  whether  the 
debtor  would  discharge  the  bond  in 
the  stipulated  article  or  In  money. 
But  bonds  for  money  are  of  a  cer- 
tain precise  value,  the  payment 
muBt  be  In  money — the  assignee 
knows  exactly  how  much  he  Is  to 
receive,  and  when  upon  a  man  of 
good  credit,  may  be  readily  substi- 
tuted, for  the  same  sum  In  money,  or 
almost  with  the  same  advantage  as 
If  It  were  money,  without  any  dan- 

J:er  of  being  afterwards  involved 
n  disputes  about  the  value — which 
in  the  case  of  bonds  for  specific 
articles  Is  continually  fiuctuattng, 
and  depends  upon  a  great  variety 
of  circumstances.  For  these  rea- 
sons the  law  has  never  made  bonds 
for  specific  articles  negotiable,  but 
only  bills,  notes  and  bonds  for 
money."  Jamleson  .t.  Farr,  2  N.  C 
182,  182. 

ee.  Oould  V.  Venice,  29  Barb.  (N. 
T.)  442.  461  (where  the  court  Bidd: 
"The  statute  does  not  prescribe  the 
form  of  the  bonds,  nor  expressly 
provide  whether  they  may  or  shall 
not  be  negotiable;  but  I  think  there 
Is  In  its  language  the  purpose  for 
which  the  bonds  were  to  be  used, 
and  the  general  understanding  and 
practice  of  the  community  fn  regard 
to  similar  securities,  evidence  that 
the  legislature  contemplated,  in  re- 
spect to  them,  the  element  of  nego- 
tiability. In  the  5th  section  of  the 
statute,  provision  Is  made  for  the 
payment  of  dividends  on  stock  to 
the  'holders  of  the  aforesaid  bonds;' 
and  in  the  7th  section  direction  Is 
given  In  regard  to  the  disposition 
of  the  proceeds  of  a  sale  of  shares 
of  stock,  if  the  'owner  or  owners 
of  said  bonds'  will  not  accept  the 
same.  This  language  Implies  trana- 
ferablUty,  and  Is  especially  appro* 


prlate  In  reference  to  negotiable 
paper.  Again,  the  bonds  were  to  be 
used  for  borrowing  money,  several 
bonds  were  to  be  Issued  to  several 
Individuals,  and,  in  the  usual  course 
of  iniBlness,  negotiable  securities 
would  be  required  by  lendere.  Fur- 
ther, the  bonds  belong  to  a  class 
of  securities  which  have  been  gen- 
erally understood  to  be,  and  have 
been  treated  as  negotiable.  They 
are,  in  -  popular  language,  rati  road 
bonds,  of  which  a  vast  number,  of 
Immense  aggregate  amount,  have, 
within  the  last  twenty  years,  been 
Issued  both  In  this  country  and 
abroad,  and  which  have  been  In 
dally  circulation  from  one  to  an- 
other by  mere  delivery.  Aside  from 
the  authority  of  adjudged  caseB,  I 
should  not  doubt  negotiability  of 
the  bonds  In  question;  but  the  de- 
cisions are  conclusive  on  the  sub- 
ject"). 

ST.  Atchison  v.  Butcher,  2  Kan. 
104. 

«8.  McClelland  v.  Norfolk  South- 
em  R.  Co.,  110  N.  Y.  469,  18  NE  287, 
«  AmSR  297.  1  LRA  299  [rev  3  NT8t 
250];  Ledwlch  v.  McKlm,  S2  N.  Y. 
807.^ 

[a]    Vkoertalnty  of  anumnt  paya- 

bls  may  be  a  defect  which  deprives 
the  bond  of  Its  negotliAle  Charaoter. 
Parsons  v.  JaOkson.  99  U.  8.  424,  26 
U  ed.  457. 

M.  McClelland  v.  Norfolk,  etc., 
R.  Co.,  110  N.  Y.  469.  12  NH  227.  6 
AmSR  897.  1  I.RA  299  faff  2  NY8 
250];  Hlbbs  V.  Brown,  111  App.  DIT. 
214,  »g  NYS  162  (afl  190  N.  T.  197. 
82  KB  11081. 

[a]  msawrvlBg  tta  ttgk.*  to  pay 
at  any  tlms  to  1m  wuned  hr  «he 
maksxe  makes  a  bond  uncertain  as 
to  tlms  of  payment  and  nonnegotla- 
ble.    Chouteau  v.  Allen.  70  Ho.  290. 

TOb  McClelland  v.  Norfolk  South- 
ern R.  Co.,  110  N.  7.  469,  18  NB  287, 
6  AmSR  397,  1  LRA  899  rrer  2  NYSt 
260];  Hlbbs  V.  Brown,  119  Am.  Dlv. 
214,  98  NYS  363  [afC  190  N.  T.  167, 
82  NB  1108]. 

[a]  Psnal  bonds  are  nego tlabte 
BO  as  to  enable  an  Indorsee  to  sue 
on  his  own  name  under  a  statute, 
providing  that  all  bonds,  etc.,  pay- 
able "to  [any  person],"  his  order,  or 
bearer  are  negotiable  by  indorse- 
ment Logue  V.  Smith,  Wright 
(Oh.)  10. 

71.  U.  S. — Marine,  etc..  Phos- 
phate Min.,  etc.,  Co.  v.  Bradley,  105 
U.  S.  176,  26  li.  ed.  1034;  WUson 
County  v.  Nashville  Third  Nat. 
Bank,  103  U.  S.  770,  26  L.  ed.  488; 
Thompson  v,  Lee  County,  S  Wall. 
327,  IS  L.  ed.  177;  In  re  Leland,  16 
P.  Caa.  No.  8.229,  6  Ben.  175. 

Ala. — Lehman  v.  Tallassee  Mfg. 
Co.,  64  Ala.  667;  Savannah,  etc.,  R. 
Co.  V.  Lancaster,  68  Ala.  656. 

Ind. — Aurora  v.  West,  22  Ind.  88, 
86  AmD  413. 

Mass. — Union  Cattle  Co.  v.  Inter- 
national Trust  Co..  149  Mass.  492, 
21  NB  962. 

N.  J.' — Lembeck  v.  Storage  Co..  70 
N.  J.  Eq.  757,  64  A  126;  Morris  Canal, 
etc,  Co.  V.  Lewis.  18  N.  J.  Bq.  322. 

N.  Y.— Blake  v.  Livingston  County, 
61  Barb.  149;  Connecticut  Mut.  L. 


Ins.  Co.  T.  Cleveland,  etc,  R.  Co.,  41 
Barb.  9,  26  HowFr  226;  Gould  v. 
Venice,  29  Barb.  442. 

Pa.— Mason  y.  Friek,  105  Pa.  162, 
W  AmR  191. 

R.  I. — ^American  Nat.  Bank  v. 
American  Wood  Paper  Co..  19  R.  I. 
149,  82  A  806,  61  AmSR  749,  29  LRA 
108. 

S.  C. — Langston  v.  South  Carolina 
R.  Co..  2  a.  C!  248. 

Vt. — Ide  V.  Passumpslc,  etc,  Riv- 
ers R.  Co.,  32  Vt.  297. 

[a]  VegotlaUe  by  vsago^— 
Coupon  bonds  payable  to  bearer,  al- 
though not  negotiable  by  the  law 
merchant,  are  bo  by  usage  and  pass 
complete  title  by  delivery.  Morris 
Canal,  etc,  Co,  v.  Fisher.  9  N.  J. 
Eq.  667,  64  AmD  423  and  note. 

79.  Lyon  County  v.  Keene  Five- 
Cent  Sav.  Bank.  100  Fed.  2X7,  40 
CCA  391  (aft  90  Fed.  623];  Boyd  v. 
Kennedy,  38  N.  J.  L.  146,  20  AmR 
376;  DInsmore  v,  Duncan,  67  N.  Y. 
673,  15  AmR  684;  Manhattan  Sav. 
Inst.  V.  New  York  Nat.  Elxch.  Bank. 
42  App.  Dlv.  147,  69  NYS  61  [aff 
170  N.  Y.  68,  62  NE  1079,  68  AmSR 
6401'  Dutchess  County  Mjit  Ina.  Co. 
v.  Hachfield,  1  Hun  <N.  Y.)  676,  4 
Thomps.  &  C.  1B8,  47  HowPr  330 
(holding  tbat  '  bonds  parable  in 
blank,  with  the  words  ^Is  execu- 
tors," etc.,  after  the  blank,  are  ne- 
gotiable). 

78.  Hlbbs  V.  Brown,  112  App. 
Dlv.  214,  98  NYS  362  [aft  190  N/T. 
167,  82  NB  11091. 

M  BnMKam  fttm  lattvldwa 
llsMllty'-^onds  Issued  br  a  Joint- 
stock  association,  secured  by  trust 
deed  and  payable  to  bearer,  are  ne- 
gotiable, although  by  the  express 
terms  thereof  the  stockholders  of 
the  association  are  exonerated  from 
individual  liability  for  payment  of 
tiie  bonds  and  Interest,  liability  be- 
ing confined  to  the  security  and  to 
the  assets  of  the  association,  and 
such  limitation  not  restricting  the 
liability  to  a  particular  fund.  Hlbbs 
V.  Brown.  112  App.  Div.  214.  219,  98 
NYS  353  [aff  190  N.  Y.  167,  82  NB 
1108]  (where  it  was  said:  "Many 
decisions  and  text  books  are  cited 
In  support  of  this  contention;  and 
It  must  be  conceded  that  they  con- 
tain general  broad  statements  of  the 
rule  and  deflnltlona  tending  to  sus- 
tain it.  The  facts  upon  which  the 
adjudications  were  had.  however, 
were  not  analogous  to  those  now 
before  the  court;  and  it  will,  we 
think,  be  found  in  all  of  them  that 
the  expressions  'general  credit'  and 
'personal  credit'  were  used,  not  as 
Indicating  that  the  entire  genera! 
or  personal  credit  of  the  maker 
must  be  pledged  to  the  obligation, 
but  rather  to  show  that  general  or 
personal  credit  must  be  pledged  as 
contra-dlatingulshed  from  limiting 
the  liability  to  a  particular  or  spe- 
cific fund  which  Would  make  the 
obligation  In  effect  an  assignment 
pro  tanto  of  the  fund  and  not  a  ne- 
gotiable bin  or  obligation  of  the 
maker"). 

74.  Cronin  v.  Patrick  County,  99 
Fed.  79. 

[a]    A  bond  payable  to 
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able  by  a  reference  in  the  body  of  the  bond  to  the 
eonaidraation  on  which  it  is  based  by  a  provision 
for  redemption  before  maturity  by  a  provieion 
giving  the  obligee  the  right  to  deolare  the  bond  due 
befoire  maturity,  in  case  of  a  default  in  the  pay- 
ment of  interest;^'  or  by  the  fact  that  interest 
coupons  are  attached  to  the  bond.'^  Bat  where  a 
bond  contains  special  stipulations  and  its  payment 
is  subject  to  contingencies  not  within  the  control  of 
the  holder,  it  is  deprived  of  the  oharaetw  of  a 
negotiable  instrument  and  becomes  exposed  to  any 
deifense  existing  thereto,  as  between  the  original 


parties  to  the  instrument.'*  Under  some  statutea 
a  provision  in  a  bond  authorizing  a  confession  of 
judgment  before  maturity  makes  it  nonn^gtiable.^ 
[$79]  2.  Interest  Oonpons — a.  In  CkmeraL 
Interest  coupons  payable  to  order  or  to  bearer  at  a 
speeifled  time  ana  place,  and  which  are  attached  to 
and  represent  the  installments  of  interest  accruing 
on  a  bond,  are  in  legal  effect  n^tiable  promises 
for  the  payment  of  money,  and  when  detached  from 
the  bond  possess  all  the  attributes  of  negotiable 
paper."^   Such  eonpons  may  be  detached  and  n^o- 


_  !■  in  the  nature  of  com- 
mercial paper  negotiable  only  by  de- 
livery under  an  asslgnmant  In  blank 
and  not  a  Bpeclalty  subject  to  equi- 
ties. Bralnerd  v.  New  .York,  etc, 
R,  Co.,  2B  N.  T.  496. 

75.  Salisbury  First  Nat.  Bank  v. 
Michael,  98  N.  C.  63,  57,  1  SB  85B 
(wbere  the  court  said:  "The  defend- 
ant contends  that  the  reference  in 
the  body  of  the  bond  to  the  con- 
sideration for  whl<Ai  It  waa  fflven, 
rendered  it  non-neKotlable.  we  do 
not  think  so.  This  inference  does 
not  imply  a  condition  or  limitation, 
affectina  the  promise  to  pay  the 
sum  or  money  specified;  it  simply 
recites  the  particular  conatderatlon, 
and  Is  Intended  to  mark  the  bond  as 
of  a  particular  transaction  between 
the  original  parties  to  It,  for  their 
convenience.  This  view  is  strength- 
ened by  the  fact  that  the  'bond  Is 
expressly  in  terms  made  payable  to 
'order,'  thus  indicating  the  purpose 
of  the  parties  to  make  It  negotiable. 
The  mere  fact  that  the  particular 
consideration  of  the  note  Is  men- 
tioned In  It,  and  that  it  possibly 
might  Involve  or  give  rise  to  equi- 
ties between  the  parties  to  It,  can- 
not prevent  Its  negotiability  by  en- 
dorsement. To  have  this  effect,  it 
must  appear  from  the  reference  to 
it  in  the  note,  that  It  quallRea  the 
promise  to  pay  the  sum  of  money 
specified,  ana  renders  it  conditional, 
or  the  amount  to  be  paid  uncertain. 
A  different  rule  would  much  embar- 
rass business  transactions  involving 
negotiable  notes  and  bonds,  and  tend 
to  Impair  the  freedom  and  confidence 
that  ought  to  prevail  and  be  upheld 
In  the  course  of  general  business 
and  trade"). 

76.  U.  S. — Dlckerman  v.  Northern 
Trust  Co.,  176  U.  8.  181,  20  SCt  311, 
44  U  ed.  423  [as  SO  Fed.  450,  25 
CCA  Ml  (holding  that  the  negotia- 
bility of  bonds  due  on  or  before  a 
certain  date  la  not  defeated  by  a 

Erovlalon  making  them  redeemable 
y  installments  determined  by 
drawings) ;  Marine,  etc.  Phosphate 
Mln.,  etc.  Co.  v.  Bradley,  105  U.  8. 
176.  26  U  ed.  1084-  Union  L.  &  T. 
Co.  v.  Southern  California  Motor 
Road  Co.,  61  Fed.  844  [mod  64  Fed. 
450,  12  CCA  SIS]  (right  to  redeem 
when  semiannual  Interest  la  due). 

111.— McCormlck  v.  Unity  Co.,  23» 
111.  306,  87  NE  624. 

Uasa — ^Unlon  Cattle  Co.  v.  Inter- 
national Trust  Co.,  149  Mass.  492, 
21  NE  662. 

Mo. — ^Fogg  V.  Sedalla  School  Dist., 
75  Mo.  A.  169. 

R.  I. — American  Nat,  Bank  v. 
American  Wood  Paper  Co.,  19  R.  I. 
149,  32  A  306,  61  AmSR  746,  29  LRA 
10 :. 

[a]  Bonds  due  In  twenty  years 
bat  redeemable  after  flve  years  are 

negotiable.  Fogg  v.  Sedalui  School 
DlRt..  75  Mo.  A.  159. 

77.  Chicago,  etc,  R.  Co.  v.  North- 
ern Trust  Co..  90  111.  A.  460  [aff 
195  III.  288.  63  NE  136]  (holding 
that  the  negotiability  of  a  railroad 
bond  payable  by  its  terms  at  a  cer- 
tain time  is  not  afFected  by  an  option 

Sven  a  mortgage  trustee  to  declare 
due  before  the  time  of  payment. 
In  case  of  a  default  In  the  payment 
of  Interest). 

[a]    Waiver  of  default,— ITnder  N. 
r.  L.  (1897)  9  722  c.  612  1  20  BUbd  8, 
providing  that  a  negotiable  Instru- 
[9  C.  J.— 41 


raent  must  be  payable  on  demand  at 
a  fixed  or  determinable  time,  the  ne- 
gotlablllty  of  trands  payable  abso- 
lutely at  a  specified  tune  is  not  af- 
fected by  a  provision  of  the  deed  of 
trust  securing  the  bonds  reserving 
to  the  majorfty  of  the  bondholders 
the  ri^t  to  authorise  the  trustees 
to  waive  default  in  the  payment  of 
coupons  representing  interest  on  the 
bonds.  Hlbbs  v.  Brown,  112  App. 
Dlv.  214,  98  NTS  36S  [aft  180  N,  T. 
167,  82  NE  1108]. 

7B.  Fat  rex  v.  Bier,  37  La.  Ann. 
821;  Buffalo  Loan,  etc.,  Co.  v.  Me- 
dina Oas,  etc.,  Co.,  162  N.  Y.  67,  66 
NE  605  [aff  12  App.  Div.  199,  42  NYS 
781.  ^ 

n.  McClelland  v.  Norfolk,  etc,  R 
Co.,  110  N.  Y.  469,  18  NE  237,  6  AmSR 
397,  1  L.RA  299. 

[a]  BeferrlBff  to  other  laskm- 
meut. — A  bond  otherwise  negotiable 
Is  rendered  nonnegotlable  by  making, 
in  specific  terms,  a  part  of  the  con- 
tract a  mortgage  given  to  secure  its 
payment.  containing  stipulations 
which.  If  inserted  in  the  bond,  would 
render  it  nonnegotlable.  Lockrow  v. 
Cllne,  4  Kan.  A.  716,  46  P  720.  See 
also  Pittsburgh,  etc.,  R.  Co.  v.  Lynde, 
55  Oh.  St  23,  44  NE  596  (holding  that 
where  a  mortgage  securing  railroad 
bonds  contains  a  condition  that.  In 
case  the  company  defaults  for  more 
than  six  months  In  the  payment  of 
Interest  on  such  bonds,  they  shall 
immediately  become  due  and  paya- 
ble, and  such  default  Is  made,  if  the 
Interest  Is  afterward  in  full, 

the  negotiability  of  uie  bonds  is 
thereby  restored). 

M.  Volk  V.  Shoemaker,  228  Pa. 
407,  78  A  998  (under  the  act  Of  Hay 
16,  1901  [P.  I*  196]  i  6). 

81.  y.  S. — Thompson  v.  Perrlne, 
106  U.  S.  589,  1  set  664.  27  Lu  ed. 
298;  Hartman  v.  Greenhow,  102  U.  S. 
672,  26  Ii.  ed.  271;  Roberts  v.  Bolles, 
101  U.  S.  119,  25  L.  ed.  880;  Ketchum 
v.  Duncan,  96  U.  S.  669,  24  I^.  ed. 
868;  Queenabury  v.  Culver,  19  Watl. 
83,  22  L.  ed.  100:  Lexington  v.  But- 
ler, 14  Wall.  282,  20  L.  ed.  809: 
Kenosha  v.  Lamaon,  9  Wall.  477,  19 
L.  ed.  726;  Murray  v,  Lardner,  2 
Wall.  110.  17  L.  ed.  867;  Gelpcke  v. 
Dubuque,  1  Wall.  176,  17  U.  ed.  620; 
Cooper  V.  Thompson,  6  F.  Cas.  No. 
3,202,  13  Blatchf.  434:  North  Ben- 
nington First  Nat.  Bank  v.  Benning- 
ton, 9  F.  Caa.  No.  4.807,  18  Blatchf. 
63;  Gllbough  V.  Norfolk,  etc,  R.  Co., 
10  F.  Cas..  No.  6,419,  1  Hu^ea  410; 
HoUlngsworth  v.  Detroit,  12  F.  Caa. 
No.  6,613,  3  McLean  478;  Kennard  v. 
Caaa  County,  14  F.  Caa.  No.  7,697, 
8  Dill.  147;  McCoy  v.  Washlnrton 
County,  16  F.  Cas.  No.  8,731,  3  wall. 
Jr.  381;  Miller  v.  Berlin,  17  F.  Caa. 
No.  9.662,  IS  Blatchf.  246;  Rockmulh 
V.  Pittsburgh,  20  F.  Cas.  No.  11,982, 
8  PlttshLegJ  (Pa.)  146  (holding  that, 
where  a  bond  on  its  face  states  that 
the 'Interest  is  to  be  paid  on  pres- 
entation of  the  coupons  annexed.  It 
Is  equivalent  to  making  the  coupons 
payable  to  bearer). 

Ala — Kansas  City,  etc..  R.  Co.  v. 
Cobb,  100  Ala.  228.  13  S  938. 

Conn. — Fox  v.  'Hartford,  etc  R 
Co.,  70  Conn.  I,  88  A  871:  New  Ixin- 
don  City  Nat.  Bank  V.  Ware  River 
R.  Co..  41  Conn.  S48. 

Fla. — Internal  Impr.  Fund  Trus- 
tees V.  Ijewls,  21  Fla.  424.  16  S  22S, 
48  AmSR  809,  26  LRA  742. 


111.— Eagle  V.  Kohn,  84  IlL  292; 
Johnson  V.  Stark  County,  24  111.  76. 

Ind. — Cicero  v.  Clifford,  53  Ind.  191; 
Jefferaonvllle  v.  Pattersoo,  26  Ind. 
16,  89  AmD  448;  Junction  R.  Co.  v. 
Cleneay,  18  Ind.  1«1. 

Iowa — Ring  v.  Johnson  County,  6 
Iowa  266. 

Kan. — ^Atchison  v.  Butcher,  8  Kan. 
104. 

Ky.— Mt.  Sterling,  etc.,  Co.  v.  Wy- 
aluslngFlrst  Mat.  Bank,  147  Ky.  876, 
144  SW  870;  Maddox  v.  Graham,  2 

Mete.  66. 

Md.— Chesapeake,  etc,  C^anal  Co. 
V.  Blair,  46  Md.  102;  Com.  v.  State, 
32  Md.  601. 

Mass. — Haven  v.  Grand  Junction 
R.,  etc,  Co.,  109  Mass.  88;  Spooner 
V.  Holmes,  102  Mass.  603,  8  AmR  491; 
Com.  V.  Emigrant  Industrial  Sav, 
Bank,  98  Maes.  12,  93  AmD  126. 

Minn. — Welsh  v.  First  Dlv.  St. 
Paul,  etc,  R  Co.,  25  Minn.  314. 

Mlas. — Lampton  v.  Edwards,  64  S 
246. 

N.  J. — Morri»  Canal,  etc.,  Co.  v. 
Fisher,  9  N.  J.  Eq.  667,  64  AmD  423 
and  note. 

N.  Y. — Bralnerd  v.  New  York,  etc., 
R  Co.,  25  N.  Y.  496;  Hasklns  v. 
Albany  R,  etc,  Co.,  74  App.  Dlv.  81. 
76  NYS  667;  Evertson  v.  Newport 
Nat  Bank,  4  Hun  692  [rev  on  other 
grounds  66  N.  Y.  14,  23  AmR  9  and 
note];  Connecticut  MuL  L.  Ina^  Co. 
V.  Cleveland,  etc.,  R.  Co.,  41  Barb. 
9,  26  HowPr  226;  Bailey  v.  Buchanan 
(bounty,  64  N.  Y.  Super.  237  [rev  on 
other  grounds  116  N.  Y.  297,  22  NE 
166];  Wisner  v.  Oateyee,  23  Misc. 
123,  60  NYS  689;  Rolston  v.  Central 
Park,  etc,  R.  Co..  20  Mlac  666,  46  NTS 
883  [aft  21  Misc.  489,  47  NYS  660], 

N.  C. — Burrougha  v.  Richmond 
County,  66  N.  C.  234. 

Pa. — Philadelphia,  etc,  R.  Co.  v. 
Fidelity  Ins.,  etc,  Co.,  106  Pa.  216; 
Philadelphia,  etc,  R.  Co.  v.  Smith, 
106  Pa.  196;  Mason  v.  Frlck,  106  Pa. 
162,  61  AmR  191;  North  Pennsylvania 
R  Co.  V.  Adams,  64  Pa.  97.  93  AmD 
677;  Beaver  C^>unty  v.  Armstrong,  44 
Pa.  63:  U.  S.  Bank  v.  Macalester,  » 
Pa.  476. 

R  I. — National  Bxch.  Bank  v. 
Hartford,  etc,  R.  Co.,  8  R  L  876,  91 
AmD  287.  6  AmR  682. 

S.  C. — Hand  V.  Savannah,  etc.,  R. 
Co.,  17  S.  C.  219;  Langaton  V.  South 
Carolina  R  Co.,  2  S.  C.  248. 

Tenn. — Nashville  v.  Potomac  Ina. 
Co..  2  Baxt.  296;  Nashville  v.  First 
Nat.  Bank,  1  Baxt  402. 

Tex. — San  Antonio  v.  Lane,  38  Tex. 
405. 

Vt. — North  Bennington  First  Nat 
Bank  V.  Mt  Tabor,  62  Vt  87.  36 
AmR  734;  Miller  v.  Rutland,  etc,  R. 
Co..  40  Vt  399,  94  AmD  413;  Sewall 
V.  Bralnerd,  38  Vt.  364. 

Va. — ^Arents  v.  Com.,  18  Gratt  (69 
VaO  760. 

Wis. — Clark  v.  JaneavlUe.  10  Wis. 
136. 

Que. — Connolly  v.  Montreal  Park, 
etc.,  R.  Co.,  20  Que.  Super.  1. 

See  also  Corporations  [10  Cyo 
1172]. 

"It  Is  not  doubted  that  they  are  In 
their  nature  negotiable,  like  promis- 
sory notes,  and  a  person  who  takes 
them  before  due  for  value,  without 
notice  of  a  defence  In  the  hands  of 
a  previous  holder,  takes  them  dis- 
charged from  alt  dsfences  wblch 
might  .exist  agains| 
bands  ofc^Fzt 
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tiated  separately  by  simple  delivery^*"  provided 
they  are  payable  to  order  or  to  bearer;*"  and  this 
rule  applies  after  the  bond  itself  has  been  ptid  and 
satisAed  as  well  as  before.^  Coupons  once  de- 
tached and  negotiated  cease  to  be  mere  incidents 
of  the  bond  and  become  independent  claims,""  un- 
less they  refer  to  the  bonds  for  thdr  terms  and 
eonditions.**  The  mere  fact  that  coupons  are  de- 
clared to  be  for  interest  on  bonds  specified  by  their 
ntunbers  does  not  destroy  their  negotiability  when 
separated  from  the  bond,  nor  impair  the  title  of  one 
purchasiiu[  from  another  without  production  of 
the  bond." 

[i  801  b.  Necessity  of  Words  of  Kefotiabaity. 

Where  the  coupon  is  detached,  if  it  is  payable  neither 


he  derives  title."  Union  Bank  v.  New 
Orleans,  24  F.  Cas.  No.  14,351. 

[a]  If  tekeu  after  ther  are  dtte, 
auch  coupons  are  taken  subject  to 
all  the  equities  which  properly  at- 
tach to  them  In  the  hands  of  the 
previous  holder.  Union  Bank  v.  New 
Orleans,  24  F.  Cas.  No.  14,361. 

S2.  U.  S. — Thompson  v.  Perrlne, 
lOS  U.  S.  BS9,  1  set  664,  668,  37  U 
ed.  298;  Walnut  v.  Wade,  103  U.  3. 
683.  26  Ij.  ed.  526  (holding  that  mu- 
nicipal coupons  when  severed  from 
their  bonds  are  negotiable  and  pass 
hy  delivery) ;  Lexington  v.  Butler, 
14  Wall.  282.  20  L.  ed.  809  (holding 
that  when  attached  as  Interest  war- 
rants they  as  well  as  the  bonds  to 
which  they  are  attached  are  trans- 
ferable by  delivery  when  payable  to 
order  and  Indorsed  in  blank,  or  are 
made  payable  to  bearer,  and  that  the 
holders  are  shielded  from  the  defense 
of  prior  equities  between  the  original 
parties  the  same  as  In  case  of  other 
negotiable  Instruments,  where  such 
equities  were  unknown  to  the  holders 
at  the  time  of  transfer):  Cronln  v. 
Patrick  County,  89  Fed.  79;  McCoy  v. 
Washington  County,  IS  F.  Cas.  No. 
8.731.  2  Wall.  Jr.  381. 

Conn. — Fox  v.  Hartford,  etc.,  R. 
Co.,  70  Conn.  1,  38  A  871. 

Fla.— Internal  Impr.  Fund  Trus- 
tees V.  Lewis,  84  Fla.  424.  16  S  826, 
it  AmSR  209.  26  LBA  748.  _ 

Ky— Ht.  Sterling,  etc.,  Co.  v. 
•lusliig  First  Nat  Buk,  147  Ky.  276. 
144  SW  870. 

Mass. — Haven  V.  Grand  Junction 
R..  etc.,  Co.,  lOf  Bfass.  88  (holding 
also  that  they  may  be  enforced  by 
any  holder  in  good  faith). 

Hlaa. — Lampion  v.  Edwards,  64  8 
246. 

N,  Y. — Elvertaon  v.  Ifewport  Nat. 
Bank,  66  N.  Y.  14,  2S  AmR  9. 

Pa.— Mason  v.  Frlck,  lOB  Pa.  162, 
61  AmR  191. 

R.  i.—Natlona!  Exch.  Bank  v. 
Hartford,  etc.,  R.  Co.,  8  R.  I.  376,  91 
AmD  237.  5  AmR  682. 

83.  EvertBon  v.  Newport  Nat. 
Bank.  66  N.  Y.  14,  23  AmR  9  [rev  4 
Hun  692].  See  also  Infra  9  80;  and 
cases  supra  note  81. 

84.  Clark  v.  Iowa  City,  20  Wall. 
(U.  S.)  E83,  22  L.  ed.  427;  Internal 
Impr.  Fund  Trustees  v.  Lewis,  34 
Fla.  424.  16  S  325,  43  AmSR  209,  26 
LRA  74?-.  National  Exch.  Bank  v. 
Hartford,  etc..  R.,  Co..  8  R.  I.  375.  91 
AmD  237.  5  AmR  582. 

86.  U.  S.— Nesblt  V.  Riverside  In- 
dependent Dlst.,  144  U.  S.  610,  12  SCt 
746,  36  L.  ed.  562;  Clark  v.  Iowa  City, 
20  Wall.  683.  22  L.  ed.  427;  Kenosha 
V.  Lamson.  9  Wall.  477.  19  L.  ed.  726; 
McCoy  V.  Washington  County,  16  F. 
Cas.  No.  8.731.  3  Wall.  Jr.  381. 

Conn. — Pox  V.  Hartford,  etc.,  R. 
Co..  70  Conn.  1.  38  A  871. 

Pla. — Internal  Impr.  Fund  Trus- 
tees V.  Lewis,  34  Pla.  424.  16  S  325, 
43  AmSR  209,  26  LRA  748. 

Ky. — Mt    Sterling,    etc.,  Co. 
Wyalusing  Pa.  First  Nat.  Bank,  14T 
Ky.  876,  144  SW  870. 

Md.— Com.  T.  State,  SS  Md.  601. 

N.  Y. — Haskins  v.  Albany,  etc.,  R- 
Co..  74  App.  Div.  81,  76  NTS  667 
(holding  that,  where  coupons  from 


bonds  promise  the  pas^ent  of  a  cer- 
tain sum  on  a  certain  date,  and  the 
mortgage  securing  the  bonds  pro- 
vides that  coupons  shall  always  be 
transferred  by  delivery,  the  'pur- 
chaser of  a  coupon  before  maturity 
Is  entitled  to  payment  as  provided 
In  the  coupon,  notwithstanding  any 
limitation  or  condition  of  the  bond 
and  mortgage);  Bailey  v.  Buchanan 
County,  64  N.  Y.  Super.  237  [rev 
on  other  grounds  116  N.  Y.  297.  22 
NB  156.  f  LRA  662]  (holding  that 
attached  Interest  coupons,  as  they 
mature  and  are  not  on  demand,  ripen 
Into  new  and  Independent  obligations 
of  the  obligor  in  the  hands  of  the 
holder).  But  see  Hudson  Valley  R. 
Co.  V.  O'Connor.  9fi  App.  Div.  C,  88 
NYS  742  (holding  that  -coupons  are 
part  of  a  bond  and  are  affected  by 
Its  Inflrmltles  as  well  as  endowed 
with  its  strength,  and  that  their 
character  is  not  changed  by  detach- 
ing them  from  the  bond). 

N.  C. — Burroughs  v.  Richmond 
County,  66  N.  C.  284. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Fidelity  Ins.,  etc.,  Co.,  106  Pa.  216; 
Philadelphia,  etc..  R.  Co.  v.  Smith. 
106  Pa.  195;  Beaver  County  v.  Arm- 
strong, 44  Pa.  63. 

R.'  I. — National  Exch.  Bank  v. 
Hartford,  etc.,  R.  Co.,  S  R.  I.  376,  91 
AmD  227,  6  AmR  682. 

Tenn. — Lane  v.  East  Tennsasee. 
etc,  R.  Co.,  12  Lea  647.  ■ 

"If  such  coupons  were  negotiable 
instruments  Invested  with  the  quall- 
tlea  iMrtalntnc  to  such  seoarltlea. 
the  mortgage  and  bonds  to  which 
they  were  attached  when  issued  can 
not  be  resorted  to  to  qualify,  limit 
or  explain  the  agreement  therein  ex- 

Bressad.  In  that  event  their  holders, 
aving  purchased  them  In  good  faith 
for  value  and  without  notice  of  any 
defense  existing '  thereto,  would  be 
entitled  to  maintain  an  action  there- 
on  and  recover  according  to  w611 
settled  principles  of  commercial 
law."  McClelland  v.  Norfolk,  etc..  R. 
Co..  110  N.  Y.  469.  476.  18  NE  237,  6 
AmSR  397.  1  LRA  299. 

[a]  When  separated  from  the 
bond  they  are  no  longer  part  of  the 
same  ooatraot  (l>  and  will  not  be 
covered  by  a  guaranty  of  payment 
of  the  bond  and  interest.  Clokey  v. 
Evansville.  etc.,  R.  Co..  16  App.  Div. 
304,  44  NTS  631.  (2)  But  the  admis- 
sion of  the  validity  of  bonds  Implied 
In  the  execution  of  substitute  bonds 
has  been  held  to  extend  to  coupons 
already  detached  from  the  original 
bonds.  Coolldge  v.  General  Hospital 
Soc.  (Kan.  A.)  68  P  662. 

88.  Rose  V.  Bridgeport.  17  Conn. 
243;  McClelland  v.  Norfolk,  etc.,  R 
Co..  110  N.  Y.  469.  18  NB  287,  6  AmSR 
397,  1  LRA  299. 

ta]  "In  determining  tlic  Okaraoter 
of  the  ooopons.  In  respeot  to  their 
negotlsUlllT,  the  court  Is  reauired, 
we  think,  to  examine  each  of  the  se- 
curities simultaneously  executed  by 
the  defendant,  vlx.,  the  morti^ge,  the 
bonds  and  coupons,  for  the  purpose 
of  discovering  the  Intent  and  mean- 
ing of  the  contract  thereby  made. 
The  reference  in  the  coupons  to. the 
mortgage  and  bonds,  and  in  the  bonds 


to  order  nor  to  bearer,  nor  contuns  any  words 
of  similar  import  showing  that  it  was  the  intention 
of  the  maker  that  it  should  have  txanaey  as  an 
independent  negotiable  paper,  it  is  not  negotiable, 
in  the  absence  of  a  statutory  provision  to  that  ef- 
fect, even  though  the  bond  from  which  it  has  been 
severed  itself  contains  n^otiable  words,"  and  this 
rule  is  not  affected  by  the  fact  that  similar  conponB 
have  been  passed  as  negotiable."  But  where  it  is 
attached  to  the  bond  it  is  to  be  takw  in  <wnneetioD 
with  the  bond  to  which  it  is  annexed,  and,  although 
not  itself  in  the  form  of  a  negotiable  instrument, 
will  be  so  regarded  where  words  of  nqfotiability 
are  contained  in  the  bond." 

81]   c  OerUintar  u  to  Payment.  Tn  order 

to  the  terms  and  conditions  of  the 
mortgage,  clearly,  we  think,  charges 
the  holders  of  both  coupons  and 
bonds,  with  notice  of  the  provisions 
contained  in  each  of  such  Instru- 
ments." McClelland  v,  Norfolk,  etc.. 
R.  Co.,  no  N.  Y.  469,  474,  IS  NB  237^ 
6  AmSR  397,  1  LRA  299. 

87.  Evertson  v.  Newport  Nat, 
Bank.  66  N.  Y.  14.  23  AmR  9  [rev  4 
Hun  692]. 

as.  U.  S. — Lexington  v.  Butler.  14 
Wall.  282,  20  L.  ed.  809. 

Conn. — Crosby  v.  New  London, 
etc..  R.  Co..  26  Conn.  121. 

Me. — Augusta  Bank  v.  Augusta,  49 
He.  507  (holding  that  a  coupon  to 
be  negotiable  must  be  so  on  Its  face, 
without  reference  to  any  other 
paper);  Jackson  v.  York,  eta,  R.  Co., 
48  Me  147  (where  the  rounons  rend. 
"Coupon  No.  1,  Bond  No.  60.  On  the 
first  day  of  May.  1862,  the  York  and 
Cumberland  Railroad  Company  will 
pay  nine  dollars,  on  this  coupon,  in 
Portland,"  signed  by  the  treasurer  of 
the  company,  it  was  held  that  with- 
out some  statutory  provision  no  ao- 
tion  can  be  maintained  In  the  name 
of  an  assignee  on  interest  coupons 
which  contain  no  negotiable  words 
nor  language  from  wnlch  it  can  tM 
inferreiT  that  It  was  the  design  of 
the  corporation  issuing  them  to  ttvat 
them  as  negotiable  paper,  or  as  cre- 
ating an  obligation  distinct  from,  and 
Independent  of.  the  bonds  to  Which 
they  were  severally  attached  when 
the  bonds  were  issued);  Myers  t. 
Tork,  et&,  R.  Co..  4S  Me.  222. 

N.  Y. — Bhrertson  v.  Newport  Nat 
Bank,  66  N.  T.  14,  22  AmR  B  and 
note  (holding  that  when  not  payubl* 
to  bearer  or  order  they  are  not  n*- 

Sitlabte  when  detached,  even  though 
e  bondn  themselves  are  negotfablA>. 
Oh.— Wright  V.  Ohio.  etc..  R.  Co., 
1  Dlan.  466,  12  Oh.  Dec  (Reprlnt> 


786. 

Eng. — Bnthoven'  v.  Hoyle.  18  C.  B. 
373.  76  EX;L  372.  138  Reprint  1248. 

See  also  cases  supra  note  81. 

[al  Xa  Tlrgiala  it  is  made  es- 
sential by  statute  to  the  negotiabil- 
ity of  notes  that  they  be  payable  at 
a  bank;  but  It  has  been  held  that 
bonds  and  coupons  containing  th9 
usual  words  of  negotiability  are  ne- 
gotiable, although  they  do  not  con- 
form to  this  requirement.  Arents  v. 
Com.,  18  Oratt.  (69  Va.)  760. 

89.  Augusta  Bank  v.'  Augusta,  49 
Me.  607;  Jackson  v.  York,  etc.,  R.  Co.. 
48  Me.  147. 

90h  McCoy  V.  Washington  County, 
15  F.  Cas.  No.  8.731.  3  Wall.  Jr.  381 
(where  the  coupons  were  as  followa-, 
"Washington  County  Bonds — War- 
rants for  thirty  dollars  interest  on 
bond  No.  108,  payable  In  the  city  of 
New  York,  on  the  15th  of  Hay, 
1867."  Qrier.  J.,  said:  "The  obliga- 
tion to  pay  the  interest  is  to  be 
found  in  the  bond,  not  in  the  coupon. 
They  are  not  in  words  an  Instru- 
ment in  writing  of  a  commercial  na- 
ture, and  having  their  negptlablltty 
by  virtue  of  the  law  merrakant.  In 
terms  these  warrants  are  not  made 
payable  to  any  particular  person  or 
his  fu^der,  or  even  to  bearer.  They 
partake  of  the  nature  of  tb»  peculiar 
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that  a  eoopoti  may  operate  strietly  as  cbmnteroial 
paper,  it  must  be  payable  abeolutely  and  at  all 
evBDts."'-  If  it'iB  payable  oat  of  a  partienlar  fand 
it  is  cot  negotiable.** 

Ef  act  of  oonditiona  in  bond  or  morti^ve.  Where 
conpona  axe  subject  to  oonditibns  or  reservations  in 
the  bond  or  mortgage  secnring  the  same,  affecting 
the  time  of  payment^  and  not  within  the  oontrot  of 
the  hold^^,  the  coupons  are  deprived  of  the  char- 
acter of  D^otiable  instruments."  But  where  the 
reservation  relates  merely  to  procedure  under  tbe 
mortgage  and  does  not  prevent  the  bondholders 
from  enforcing  their  general  remedies  at  law  for 
the  collection  of  the  obligation,  the  negotiability  of 
the  coapons  is  not  affected."  A  provision  in  the 
coupons  9r  mortgage  secnring  the  payment  of  the 
bonds  that  the  coupons  will  be  paid  only  on  their 
presentation  and  surrender  does  not  change  their 
negotiable  character.'^ 

[f  82]  B.  Transfer— 1.  In  CtoneraL  There  are 
two  classes  of  public  bonds  known  to  the  stock 
markets,  essentially  distinct  in  character,  and  in- 
tended so  to  be.  They  are  negotiable  bonds  and 
registered  bonds.  Those  of  the  first  class,  the 
negotiable  bonds,  are  made  payable  to  some  payee 
or  his  order,  in  which  case  they  are  transferable 
by  indorsement  and  dehvery;^  or  they  are  made 
payable  to  a  payee  or  bearer  or  simply  to  bearer, 
in  which  ease  they  are  transferable  by  mere  de- 
Kvery.*'  The  other  class,  the  registered  bondsj  are 
made  payable  to  an  obligee  or  his  assigns,  and 
they  are  tnnsferable  only  by  r^folar  assignnlent 
m  the  books  of  the  obligor."" 

Instrumetit  to  which  they  ar«  at- 
tached. They  are  Inteoded  by  the 
parties  to  be  evidence  of  debt  in 
the  bands  of  the  holder,  and  proof  of 
payment  when  In  possession  of  the 
debtor.  They  pass  by  delivery,  and 
by  the  contract  of  the  parties  and 
tbe  ueaae  of  the  country  are  euRl- 
cfent  evidence  of  a  debt  to  the  holder 
as  a«alnst  the  obllBTors  in  the  bond. 
They  are  of  modern  Invention,  and 
should  have  the  effect  intended  by 
the  parties  and  be  governed  by  the 
usa^  of  the  country,  and  not  by 
sharp  rules  of  law  applicable  to  In- 
struments of  a  different  nature.  The 
possession  of  them  is  therefore  prima 
facie  evidence  that  the  holder  of 
tbem  Is  holder  of  the  bond  (or  was 
so  at  least,  when  they  were  cut  off), 
and  as  such  entitled  to  receive  the 
Interest");  Johnson  v.  Stark  County, 
H  111.  75;  Smith  v.  Clark  County,  64 
Mo.  68;  HIbbB  v.  Brown,  112  App. 
Dlv.  214,  9S  NTS  SS3  [aff  1»0  N.  T. 
167.  82  NE  11081;  Greene  V,  Mlnse- 
■helmer,  110  NTS  429. 

[a]  *The  eenpoas  an  mere  laei- 
fanta  to  tlie  bonds,  and  whether  at- 
tached or  detached,  so  long  as  they 
have  not  matured,  and  are  held  and 
owned  with  the  bonds,  their  effect  is 
the  same  as  the  promise  In  the  bond 
to  pu-  Interest  and  as  If  coupons 
theraxor  had  not  been  attached,  and, 
therefore,  the  nesotlabilUy  of  the 
eoupona  depends  upon  and  Is  con- 
trolled by  tbe  nesottablllty  of  the 
bonds."  Hlbbs  V.  Brown,  112  App. 
Sir.  214,  122.  9>  NTS  IBS  [aff  1»0  N. 
Y.  187,  tZ  NB  1108]. 

SI.  U.  S.  Uortgaee  Co.  v.  Sperry, 
IIS  U.  S.  813,  11  set  S21,  84  L  ed. 
969:  McClelland  v.  Norfolk  Southern 
R.  Co..  110  N.  T.  469,  18  NK  237,  6 
AmSB.  397,  1  L.RA  299. 

9ft.  V.  8.  Mortsage  Co.  v.  Sperry, 
138  U.  S.  313.  11  set  321,  34  L.  ed. 
969. 

93.  McClelland  v.  Norfolk  South- 
em  R.  Co..  110  N.  T.  409,  18  NK  237, 
S  AmSS  til.  1  I<RA  2»»  [r«v  8  NYSt 
250], 

•4.  Boley  v.  Lake  St.  El.  R.  Co.. 
(4  III.  A.  30S  (holding  that  an  inter- 
est oonpon  attached  to  a  bond  for 
tbe  payment  of  mofiear  seoared^by  a 


83]  2>By  Ind«Be««nfe"^  -  A  bond- for  money 
wMch  is  n^tiable  in  '  isharaeter^  may  be  trans- 
ferred by  an  indorsemient  in  blank,'  or  .it  may  be 
transferred'  by  the  indorsement  of  the  obligee  order- 
ing payment  to  the  beater.'  There  must,  however, 
be  a  delivery  either  to  the  indorsee  or  to  some  one 
for  him,  even  though  the  indorsonent  is  in  f^* 
An  indorsetnent  under  a  statnte  making  bonds  as- 
signable thereby,  so  that  the  assignee  may  sue  in 
his  own  name,  need  not  be  under  seal."  It  is  no 
objection  to  the  indorsement  of  a  bond  that  the 
presumption  of  payment  from  the  lapse  of  time  was 
applicable  to  it  when  the  indorsement  was  made.* 
An  unr^istered,  undated,  and  unvritnessed  indorse- 
ment is  inadmissible  in  evidence  without  proof  of 
its  execution.^ 

Indorsemant  by  agent.  An  indorsement  by  a 
state  must  be  by  some  agent  appointed  by  law;* 
and  the  appointment  and  authority  of  the  agent 
most  be  shown."  But  it  is  sufficient  that  the  offi- 
cial character  and  position  appear  explicitly  in  the 
body  of  the  attestation  clause,  for  the  addition  of 
the  official  title  or  of  the  office  to  the  si^^ture  is 
imnecessary  in  such  a  case," 

84]  3.  Withoat  Indorsement — a.  In  Qen- 
eraL  According  to  some  authorities,  and  under 
sodie  statutes,  an  indorsement  in  writing  is  neces- 
sary to  transfer  the  legal  interest  in  a  bond.^^  But 
the  general  rule  is  that  title  to  a  bond  negotiable 
in  form  may  be  transferred  either  by  a  written 
assignment^'  or  by  delivery  of  it  to  the  party 
himself,  or  to  some  person  for  him  for  the  pniv 
pose  of  truiBferring  it  to  him." 


mortnse  does  hot  lose  Its  nerotia- 
ble  character  because  of  a  condition 
in  the  mortgaKe  that  suit  shall  not 
be  brought  on  it  unless  on  the  hap- 
pening of  a  certain  contingency) ; 
Hlbbs  V.  Brown,  190  N.  Y.  167,  82  NE 
1108  [aff  112  App.  Dlv.  214.  98  NTS 
363]  (holding  that  a  deed  of  trust 
securing  bonds,  to  which  Interest 
coupons  are  attached,  reserving  to 
a  certain  portion  of  the  bondholders 
the  right  to  waive  default  In  pay- 
ment of  the  coupons  and  to  poet- 
pone  the  time  of  their  payment,  does 
not  affect  the  -  negotiability  of  the 
coupons,  the  reservation  relating  to 
procedure  under  the  trust  deed.-  and 
not  preventing  a  bondholder  from  en- 
forcing his  general  remedies  at  law 
for  the  collection  of  the  obligation). 

Ma  Rolston  v.  Central  Park,  etc., 
R.  Co.,  21  Misc.  439,  46  NTS  883 
[aff  47  NTS  660]. 

M.  Cronin  v.  Patrick  County.  89 
Fed.  79.  See  also  supra  ||  76-81; 
Infra  !  83. 

•7.  Cronin  V.  Patrick  County,  89 
Fed.  79.  See  also  supra  If  76-81; 
Infra  |  84. 

Se.  Cronin  v.  Patrick  County,  89 
Fed.  79;  Scollans  t.  Rollins,  173  Mass. 
275,  S3  NE  863,  73  AmSR  284.  But 
see  Kelly  V.  Bell,  (Ind.  A.)  83  NE 
773  (holding  that  It  Is  not  neces- 
sary. In  order  to  convey  tbe  legal 
title  to  registered  bonds,  that  the 
bonds  be  surrendered  and  new  ones 
taken,  but  that  a  proper  Indorsement 
and  delivery  Is  all  that  is  essential). 
See  generally  Corporations. 

M.  See  also  generally  Bills  and 
Notes  if  627-56B. 

1.    See  supra  it  76>81. 
a.   Nevill  V.  Hancock.  16  Ark.  Bll; 
Jordan  v.  Thornton.  7  Ark,  224,  44 
AmD  G46;  Prloleau  v.  Southwestern 


R.  Co.,  16  Ga.  682;  McNultyv.  Cooper, 

_  ...    _    _    -  Wl 

Rector,  1  Mo.  478. 


3  Olll  &  J.   (Md.)  214;  Wiggins  v. 


[a1    A  bond  for  the  perfonnanee 
of  an  aot  or  service  is  not  within  a 
statute  providing  that  all  bonds  for 
the  payment  of  money  or  any  other 
islgned  by  Indo 
Shackleford^  v,  SYanks, 


thing  may  be  assigned  by  indorse- 
ment. S" 
Miss.  49. 
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8.   Marsh  v.  Brooks,  «S  N.  a  409 


(even  thoni^  In  Its  Inception  It  must 
be  made  payable  to  soma  certain 

obligee). 

4.  Nelson  v.  Nelson.  41  N.  C.  409; 
Fairly  v.  McLean,  33  N.  C  168. 

B.  Montgomery  v.  Dillingham.  11 
Miss.  647. 

e.  McLean  v.  McDugald,  61  N.  a 
$83. 

7.  Shaffer  v.  Bledsoe,  112  N.  C. 
279,  28  SE  1000. 

8.  Levy  v.  Burgess,  88  N.  T. 
Super.  431  [rev  on  other  grounds  64 
N.  T.  3901. 

-  Levy  v.  Burgess,  88  N.  T. 
Super.  481  [rev  on  other  grounds  64 
N.  T.  890]. 

10>  Levy  v.  Burgess,  64  N.  T.  89(^ 
[rev  88  N.  T.  Super.  481]  (wplied  to 
the  signature  of  the  governor  to  a 
state  bond). 

11.  Hardie  v.  Mills,  20  Ark.  163 
(holding  that  the  transfer  of  a  bond 
by  delivery  merely  Is  no  assignment 
within  the  meaning  of  the  statute  so 
as  to  vest  legal  title  In  the  holder 
and  to  authonse  him  to  sue  in  his 
own  name  by  a  petition  In  debt); 
Buckner  v.  (ireenwood,  0  Ark.  tOO 
(holding  that  a  bond  payable  to 
bearer  cannot  pass  by  delivery  so  as 
to  enable  the  holder  to  sue-  In  his 
own  name):  Chadsey  v.  Lewis,  6  111. 
163;  Taliaferro  v.  Baltimore  First 
Nat  Bank.  71  Md.  200.  17  A  1080  (ap- 
plied to  rMristered  Virginia  consols) : 
fWrly  V.  McLean.  S3  N.  C.  168  (ap- 

5Ued  to  a  bond  iwyable  to  A  or  to 
.  or  order).    See  also  generally  As- 
signments 1  78  et  Mq. 

U.  Robinson  V.  Williams,  2  Head 
(Tenn.)  640:  Arnold  v.  Barrow,  8 
Patt  &  H.  (Va.)  1.  See  also  Infra 
I  87. 

13.  IT.  S. — Lexington  v.  Butler,  14 
Wall.  282,  20  L.  eiT  800. 

Ata. — Reld  v.  Mobile  Bank.  70  Ala. 
199;  Savannah,  etc.,  R.  Co.  v.  Lan- 
caster, 62  Ala.  655. 

Ga. — PorUr  v.  McColIum.  IS  Ga. 
628. 

Me.— Vose  V.  Handy.  2  Me.  282,  11 

AmD  101. 

MlsB. — Craig  v.  VIcksburg,  31  Miss. 
210  (holding  that  Hutchinson  Code 
040  I  9.  which  provides*  for  the  as- 
algnment  ^  np|5g.^bp|^0^g|^ 
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85]  (b)  B7  AflBUnment-d)  AisigiubiUty." 

At  common  law  bonds  oonld  not  be  awimed  so  as 
to  give  a  right  of  action  to  the  assignee,  although 
payable  in  terms  to  an  assignee  or  to  bearer.^'  Bnt 
a  court  of  law  woold  recognize  the  assignment  of 
a  bond  and  protect  the  rights  of  the  assignee,  so 
far  as  to  refuse  to  give  effect  to'  a  subsequent  re- 
lease of  the  debt  by  the  original  obltgee.^^  In 
equity,  however,  and  under  statutory  provisions, 
except  where  it  appears  that  the  bond  is  intended 
to  be  personal  and  not  transferable  without  the 
owner's  consent,^"  it  is  generally  held  that  a  bond 
dorsmnent  In  writlnv,  was  intended  '  --  — 
to  make  liutrumvnta  for  the  pay> 
ment  of  money  or  other  thlnga  nego- 
tiable, which  were  not  bo  at  common 
law,  and  that  It  has  no  reference  to 
Bucn  as  were  negotiable  at  the  time 
It  was  enacted;  and  hence  bonds  and 
notes  payable  to  bearer,  being  by  the 
common  law  transferable  by  delivery, 
are  not  required  by  this  act,  in  order 
to  pass  the  legal  title  thereto,  to  be 
Indorsed  in  writing). 

Mo.— RInglIng  V.  Kohn,  4  Mo.  A. 
B9. 

N.  J. — Boyd  V.  Kennedy,  S8  N.  J.  L. 
146,  20  AmR  376;  Oalway  v.  Fuller- 
ton,  17  N.  J.  Eq.  389;  Morris  Canal, 
etc.,  Co.  V.  Flaher,  9  N.  J,  Eq.  667. 
64  AmD  423. 

N-  T. — Bralnerd  v.  New  York,  etc., 
R.  Co..  26  N.  T.  496  [aff  23  N.  Y. 
Super.  332] ;  Blake  v.  Litvtnsaton 
County,  61  Barb.  149;  Connecticut 
Mut.  li.  Ins.  Co,  V.  Cleveland,  etc., 
R.  Co.,  41  Barb.  9,  26  HowPr  226. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Lynde,  65  Oh.  St.  23,  44  NE  596. 

Pa — Gibson  v.  Lenhart,  111  Pa. 
624,  6  A  62;  Carr  v.  I*e  Fevre,  27  Pa. 
413;  Carpenter  v.  Rommel,  6  Phlla. 
34. 

Tenn. — Robinson   v.    Williams,  8 
Head  646. 

Va. — Arnold  v.  Barrow,  8  Patt.  & 

H.  1. 

See  generally  Assignments  j  69. 


[a]  Where  the  bond  Is  not  nego- 
tuDle  It  cannot  be  transferred  by  an 
assignment  In  blank  and  delivery. 
Scollans  v.  Rollins,  173  Mass.  276, 
63  NB  863,  73  AmSR  284  (holding 
that,  vhere  a  document  purporting  to 
be  a  registered  city  bond,  but  which 
was  not  under  seal,  certified  that  on 
the  date  given  a  certain  sum  with 
Interest  would  be  payable  to  one 
named  therein  and  that  It  was  trans- 
ferable only  at  the  treasurer's  office, 
whether  it  was  a  bond  or  ndt,  such 
document  was  not  negotiable;  and 
hence,  when  It  was  stolen  and  the 
blank  assignment  was  filled  In,  the 
title  was  not  taken  out  of  the  orig- 
inal owner,  although  found  in  the 
hands  of  an  Innocent  person). 

Interest  eonpona  negotlahle  br  d*< 
Uvery  see  supra  !  79. 

14,  As  to  statntorjr  provlsloitB  re- 
Utlng  to  asslffnabUlty  of  wxlttn  In- 
strainents  see  Assignments  If  9,  10. 

10.  Brown  v.  Chambers.  12  Ala. 
697:  Skinner  v.  Somes.  14  Mass.  107; 
Richardson  t.  Beaumont.  80  N.  J.  L. 
578:  Morris  Canal,  etc.,  Co.  v.  Fisher, 
9  N.  J.  Eq.  667,  64  AmD  423.  See 
also  Infra  I  I5S.  And  see  generally 
Assignments  fl  9-10. 

"By  the  principles  of  the  common 
law,  a  bond,  being  a  chose  in  action, 
fxiuld  not  be  assigned  or  granted 
over.  It  was  thought  to  be  an  en- 
couragement to  lltigiousness,  and  to 
cover  maintenance,  to  suffer  a  man 
to  make  over  to  another,  a  mere  right 
of  going  to  law.  This  nicety,  hovr- 
ever,  came.  In  process  of  time,  to  be. 
In  some  measure,  disregarded;  and 
though  the  assignment  was.  In  form, 
but  an  appointment  of  an  attorney 
to  sue  for  and  recover  the  money 
due.  In  the  name  of  the  obligor;  yet, 
where  It  was  made  for  valuable  con- 
sideration, even  courts  of  law  would 
take  notice  of  the  real  Interest  of 
the  parties,  and  protect  the  as- 
signee." Garretsie  v.  Van  Ness,  2 
N.  J.  L.  17,  20,  2  AmD  333. 


.18.  Morris  Canal,  etc.  Co.  v. 
Fisher.  9  N.  J.  Bq.  667,  64  AmD  428; 
Clark  v.  Farmers'  Woolen  Mfg.  Co., 
IB  Wend.  (K.  Y.)  266;  Olyn  v.  lutker, 
13  East  609,  104  Reprint  4«8.  But 
see  Hale  v.  Schults,  14  S.  C.  I..  218 
(holding  that,  where  a  bond  Is  drawn 
payable  to  one  or  to  hla  assigns.  It 
Is  assignable  by  the  law  of  the 
contract). 

17.  Brown  v.  Chambers.  12  Ala. 
697:  Richardson  v.  Beaumont,  20 
N.  J.  L.  B78. 

[a]  If  the  obligor  of  a  bond,  aftsr 
notloe  of  Its  being  assigned,  takes  a 
release  from  the  obligee  and  pleads 
it  to  an  action  brought  by  the  as- 
signee In  the  name  of  the  obligee, 
the  court  will  set  the  plea  aside; 
nor  will  It,  under  these  circum- 
stances, allow  the  obligor  to  plead 
payment  of  the  bond.  Andrews  v. 
Beecker,  1  Johns.  Cas.  (N.  Y.)  411; 
Legh  V.  Legh,  1  B.  &  P.  447,  126 
Reprint  1002. 

18.  Burgett  v.  Paxton,  15  III.  A 
379.    See  also  Infra  i  86. 

[a]  A  bond  to  seonre  adTsnces  Is 
not  assignable,  unless  made  so  by  Its 
terms,  so  as  to  be  security  for  ad- 
vances made  by  one  other  than  the 
designated  obligee;  and  this  Is  true, 
although  the  bond  Is  made  payable 
to  "successors  or  assigns,'*  these 
terms  being  held  to  apply  to  suc- 
cessors or  assigns  to  the  extent  of 
advances  already  made,  not  to  make 
additional  ones.  Bennett  v.  Draper, 
139  N.  Y.  266,  84  NE  791. 

[hi  A  bond  to  the  sheriff  (1)  un- 
der the  South  Carolina  Trover  Act  of 
1827  Is  not  assignable.  Smith  v. 
Cook,  27  S.  C.  L.  Is.  (2)  So  a  bond 
to  the  sheriff  and  a  holder  of  a  Judg- 
ment given  in  an  Injunction  proceed- 
ing against  the  sale  of  land  on  ex- 
ecution Is  personal,  and  not  trans- 
ferable without  the  obligor's  consent. 
Burgett  v.  Paxton,  16  111.  A  379. 

19.  Ala. — Brown  v.  Chambers,  12 
Ala.  697. 

Ark.— Hardle  v.  Mills.  20  Ark.  168; 
NevlU  V.  Hancock,  IS  Ark.  611;  Jor- 
dan V.  Thornton,  7  Ark.  224,  44  AmD 
646;  Buckner  v.  Greenwood,  6  Ark. 
200. 

Oa. — Pulcher  v.  Daniel,  80  Ga,  74.  4 
SE  269;  Cochran  v.  Strong,  44  Ga. 
636;  Prioleau  v.  South  Western  R. 
Bank,  16  Ga.  688. 

Iowa. — Steele  v.  Mills,  68  Iowa  408, 
27  NW  294;  Jordan  v.  Kavanaugh. 
63  Iowa  158,  18  MW  861;  Moorman 
V.  Collier.  88  Iowa  138. 

Mo. — Minor  v.  Edwards,  10  Mo. 
671  (bond  for  payment  of  money). 

N.  J. — Richardson  v.  Beaumont,  80 
N.  J.  L.  578;  Morris  (hinal,  etc.,  Co. 
V.  Fisher,  9  17.  J.  Eq.  667,  64  AmD 
428. 

N.  T.— Bush  V.  Lathrop,  22  N.  T. 
636;  Merrill  v.  Green,  66  Barb.  682 
[aff  65  N.  Y.  270];  Baggott  v.  Boul- 
ger.  9  N.  Y.  Super.  16u;  Peabody  v. 
Richard  Realty  Co..  69  Misc.  682.  126 
JJYS  349  [aff  l46  App.  Dlv.  90S  mem, 
129  NYS  1139  mem];  Mulr  v. 
Schenck,  3  Hill  228.  38  AmD  683. 

N.  C— Klff  V.  Weaver,  94  N.  C.  274, 
66  AmR  601;  Sutton  v.  Owen.  66  N.  C. 
123. 

Pa. — Hoopes  v.  Beale,  90  Pa.  82; 
Bunting  V.  Camden,  etc.,  R.  Co..  81 
Pa.  254;  Parker  v.  Urle,  21  Pa.  306; 
Beckley  v.  Eckert,  8  Pa.  292;  Davis 
V.  Barr,  9  Serg.  &  R.  137;  Bury  v. 
Hartman.  4  Serg.  *  R.  175;  Wheeler 


may  be  assigned,  and  that  the  assignee  may  main- 
tain an  action  thereon  in  his  own  name."  although 
it  contains  no  words  of  n^tiability,  or  is  not 
made  payable  to  the  obligee  or  his  assigns."  A 
statute  making  bonds  assignable  does  not  apply  to 
a  bond  executed  prior  to  its  passage;"  but  it  does 
apply  to  a  bond  made  after  the  statute,  alUionffh 
dated  before  its  passage." 

[$  86]  (2)  Natnre  of  Bond  as  Affectiiig  As- 
dgnability."  It  is  the  general  rule,  under  the  vari- 
ous statutes,  that  bonds  for  the  payment  of  money, 
or  for  money  or  property,  are  assignable,'^  although 
etc. 


V.  HugfaH.  1  Dall.  28.  1  L.  ed.  20. 
S.  C. — ^Parker  v.  Kennedy,  1  S.  C.  L. 

398. 

Tex. — ^MoDonotti^  v.  Tutt,  81  Tex. 
199. 

Va.— Peaale  v.  Dlllard.  5  Leigh  (38 
Va.)  80. 

N.  S. — Exchange  Bank  v.  Brown. 
11  N.  S.  836. 

See  also  infra  |  157. 

[a]  A  bond  payaUe  In  noney  to 
tbe  obligee,  or  to  a  third  person 
named  In  the  bond  at  the  election 
of  the  obligor,  is  assignable  under 
the  statute.  Den  v.  Steelman,  10 
N.  J.  L.  193. 

[b]  Ths  iaterwt  of  an  obUgM  In 
a  twnd  Is  assignable  by  eommoo  law 
and  by  atatuta.  Maltoa  v.  Smith,  85 
Mo.  316. 

ITatnre  of  bond  as  affecting  assign- 
ability  see  infra  9  86. 

30.  Steele  v.  Mills,  68  Iowa  406.. 
27  NW  294. 

91.  Fulcher  v.  Daniel,  80  Oa.  74, 
4  SE  269  (holding  that  a  bond  for 
a  deed  to  a  person  naming  "hla  heirs, 
executors,  and  administrators"  Is  as- 
signable); Sheppard  v.  Stltes.  7  N.  J. 
Lu  90;  Morris  Canal,  etc.,  Co.  v. 
Fisher,  9  N.  J.  Eq.  667,  64  AmD  428 
(whether  the  bona  Is  or  is  not  pay- 
able In  terms  to  an  assignee). 

aa.  Wilkinson  v.  Wright,  1  N.  a 
422. 

[a]  SetrospeotlTs  and  prospso- 
tire. — It  has  been  held  that  such  an 
act  Is  retrospective  as  to  Instruments 
made  assignable  but  prospective  as 
to  the  assignments  authorized.  Ford 
V.  Hale,  1  T.  B.  Mon.  (Ky.)  28. 

93.  Meredith  v.  Duval,  1  Munf. 
(15  Va.)  76. 

IM.  Assignment  oft  Appeal  bond 
see  Appeal  and  Error  t  8444.  Ball 
bond  see  Bali  !S  66,  149.  Prison 
bounds  bond  see  Executions  [17  Cye 
1S35].  Replevin  bond  see  Replevin 
[34  Cyc  1691]. 

85.  Rogers  v.  Harvey,  143  Ky.  88, 
136  SW  128  (holding  that  Ky.  St. 
I  474,  making  "bonds^'  for  money  or 
property  assignable,  and  Civ.  Code 
Prac.  8  19,  providing  that  an  action 
by  an  assignee  of  a  thing  In  action 
is  without  prejudice  to  any  defense 
or  set-off,  modify  the  common-law 
rule  as  to  what  Is  assignable,  and 
a  written  guaranty  to  Indemnify  pur- 
chasers of  corporate  stock  against 
loss  Is  assignable  as  a  bond  within 
the  statute};  Knl^ton  Tufli,  18 
Mo.  Bit.  51  AmP  174  (holding  that 
a  bond  for  the  payment  of  a  speeiflc 
sum  In  lumber  Is  assignable);  Den 
v.  SteelmaiL  10  N.  J.  L.  193;  Mc- 
Cutchen  v.  Keith,  2  Oh.  262.  See  also 
statutory  provisions.  And  see  As- 
signments li  7-10. 

[a]  Attachment  bonds  (l)  and 
claims  arising  thereon  are  assignable 
under  the  Missouri  statutes.  State 
V.  Heckart,  49  Mo.  A.  280.  (2)  A 
sheriff  may  assign  a  bond  given  to 
him  as  sheriff,  or  to  his  ass^ns.  for 
property  bought  at  an  attachment 
sale.  Hale  v.  Schults.  14  S.  C.  U 
218.  (3)  The  assignment  of  a  forth- 
coming bond  In  an  attachment  pro- 
ceeding may  be  made  before  order  of 
court  on  the  sureties  and  breach  of 
the  bond.  Thole  v.  Watson,  6  Mo.  A. 
691. 

[b]  An  administration  bond  (1)  Is 

assignable  by  statute  In  New  York, 
by  the  surrogate,  and  an  order  by 
him  directing  it  to  be  prosecuted. 


For  lator  cases,  dsrelopments  and  skangss  In  the  law  sse  eumulativs  AnnoUtlons,  saji^< 


§§  86-87] 


BONDS 


[9  0.  J.]  58 


under  some  proTisions  bonds  are  assignable  only 
when  they  are  payable  in  money.''  A  bond  condi- 
tioned for  the  performance  of  a  personal  act  or 
serriee  is  generally  held  not  assignable  within  the 
meaning  of  the  statntes;"  and  tMs  has  been  held 
to  be  true  also  as  to  a  bond  payable  partly  in 
nuHi^  and  partly  in  specific  acts.*"  A  bond  vith  a 
collateral  eondition  is  generally  assignable  nnder 
the  Btatntes,^  although  it  was  formerly  otherwise.'*' 
[t  87]  (S)  BeiiiiiBites  and  Sni&cieiuy.'^  A  bond 
may  be  assigned  by  deed  or  other  writing,"  or 
vithoat  a  writing,''  so  as  to  give  the  assignee  a 
li^t  to  receive  the  debt^  to  release  it,  or  to  sue 


ud  declartnr  It  assigned  for  that 
purpose,  is  t£e  form  of  aaslfnment 
contemplated  by  the  statute,  but,  not 
being  a  party  to  the  bond,  the  sur- 
rogate cannot  execute  an  assign- 
ment as  obligee.  Baggott  v.  Boulger, 
9  N.  T.  Super.  160.  (2)  In  New 
Bntnswlck  It  has  been  held  that  If 
an  applicant  to  put  an  administration 
bond  In  suit  makes  out  a  prima  facie 
cue  of  a  hraach,  and  that  he  Is  a 
proper  peraon  to  sue  for  It,  he  la 
entitled  to  an  ajBslgnment;  and  that 
anch  assignment  will  not  be  refused, 
although  there  la  a  variance  between 
the  bond  and  tha  form  given  by  the 
sutute.  In  r«  Htmter,  12  N.  B.  233 
(holding  also  that  the  counsel  mov- 
ing for  the  assignment  is  not  bound 
to  show  that  fie  is  authorlaed  to 
BMke  the  application,  but  that  it  is 
sufficient  to  show  the  substance  of 
the  proceedings  agalnat  the  admlnis- 
uator  tn  the  probate  court  without 
producing  a  copy  of  them). 

[c]  A  aayiaiaeas  hoad  la  not  as- 
signable, ao  as  to  give  the  assignee 
a  right  of  action  ui  his  own  name. 
Tantes  v.  Smith.  12  B.  Mon.  (Ky.)  895. 

[d]  A  bond  to  oonvsy  land  (1)  is 
asslsnable  and  the  assignee  may  sue 
thereon  In  bis  own  name  (Brown  v. 
Chambers,  12  Ala.  697,  under  act  of 
lg!8;  Neyfong  v.  Wells,  Hard.  (Ky.) 
661;  Conn  v.  Jones.  Hard.  (Ky.)  8), 
it)  and  such  a  bond  may  be  assigned 
after  forfeiture  (Ensign  v.  Kellogg, 
4  Pick.  (Mass.)  1).  (3)  But  such  a 
bond  la  not  assignable  under  a  stat- 
ute providing  for  the  assignment  of 
bonds  payable  In  money.  Buck- 
master  V.  Bddy,  1  111.  381. 

[e]  A  title  bond  may  be  assigned 
so  as  to  vest  the  assignee  with  the 
legal  title.  Skinner  v.  Bedell,  32 
Ala.  44. 

[f]  A  boad  for  the  payment  of 

mt  Is  assignable.  Steele  v.  Mills, 
6S  Iowa  406.  27  NW  294. 

[g]  An  agreement  nnder  seal  In- 
toitd  by  the  sureties  on  an  ordinary 
money  bond  and  part  of  the  condt- 
(lon  .thereof  may  be  assigned  so  that 
the  assignee  may  sue  thereon.  Folk 
V.  (Mtikshanks,  38  S.  C.  K  243. 

as.  Buckmaster  v.  Kddy,  1  III. 
ISl;  Richardson  v.  Beaumont,  20 
N.  J.  L.  678  (holding  that  a  bond 
payable  In  money  or  otherwise,  at 
the  election  of  the  obligor,  is  not 
assignable  under  the  New  Jersey 
statute  making  "bonds  for  the  pay- 
ment of  money"  assignable);  Mc- 
Cutchen  v.  Keith.  2  Oh.  262;  Duncan 

Wilbanks,  fi  S.  C.  L.  10. 

[a]  A  bond  disohargoabls  partly 
la  Bumej  and  partly  in  spcolflo  art- 
HliB  la  not  assignable,  at  least  so 
aa  to  enable  the  assignee  to  sue 
thereon  In  his  own  name.  Sutton  v. 
Owen.  C6  N.  C.  123:  Campbell  v. 
Mninford-  2  N.  C.  S98;  Jamteson  v. 
Farr.  2  N.  C.  182. 

[b]  A  gusrdlaaaliip  bond  Is  not 
uslKnahio  under  a  statute  making 
Mnds.  etc,  for  the  payment  of  money 
uslgnable.  Cobb  v.  Williams.  19  S. 
C,  U  376 

37.  Halbert  v.  Deenng,  4  L«Jtt 
[Ky.)  i;  Force  v,  Thomason,  2  Lit-, 
Ky.)  18«:  Craiv  v.  Miller,  8  Bibb 
'K7.)  440;  Bownun  v.  Prowman,  2 
)  238:  Bhacklef ord  v. 
J^nks,  «  Miss.  49;  Bell  v.  Heading, 
~  N.  J.  L.  182  (sealed  covenant  to 
wliver  a  ouantlty  of  boards);  Duri- 
^  V.  Wilbanks.  S  S.  C  L.  It. 


Oontraots  for  senKmal  serrloes  or 
Intolviaf  persoaal  ooalWunei  assign- 
ment of  In  general  see  Aaslgnments 
tl  4E-47. 

[a]  A  bond  for  the  oomplstlon  of 
a  oontraot  to  perform  work,  and  not 
payable  to  the  assigns  of  the  obligee, 
and  providing  for  notice  of  default, 
cannot  be  assigned  without  the 
surety's  assent  before  breach.  Cltl- 
lens'  Trust,  etc.,  Co.  v.  Howell,  10 
Fa.  Dist  6fi  [rev  on  other  grounds 
1ft  Pa.  Super.  255], 

[b]  Anobllffatlon  to  oolleotmoaer 
and  to  pay  it  over  to  the  obligee  Is 
not  assignable.  Force  v.  Thomason, 
2  Utt.  (Ky.)  SS6. 

[o]  A  bond  to  reftain  from  a  oev- 
taui  liinliisM  wlCbla  a  osrtaln  Umlt, 
given  by  the  seller  of  an  interest  in 
and  good  will  of  a  business  to  the 
buyers,  la  not  aA  undertaking 
founded  on  the  personality  of  the 
buyers,  so  as  to  relieve  the  obligor 
from  Ilablll^  on  a  changre  of 
obligees  Webster  v.  Buss,  <1  N.  H. 
40,  ^0  AmB  817;  Smith  v.  Waln- 
wright,  24  Vt.  97.  But  see  HUlman 
v.  Snannahan,  4  Or.  163,  18  AmR  281 
(holding  that  where  the  purchaser  of 
a  business  takes  a  bond  from  the 
seller,  conditioned  In  a  certain  sum 
as  liquidated  damages,  that  the  seller 
win  not  engage  In  business  of  the 
character  sold  for  a  stated  period, 
such  bond  can  only  be  enforced  for 
the  protection  of  the  buyer  while 
carrying  on  the  business  In  person, 
and  not  by  his  assignee). 

98.  Force  v.  Thomason,  2  Lltt 
(Ky.)  166. 

S9,  Alexander  v.  Pringle,  27  Miss. 
B68  (holding  that  a  bond  conditioned 
that  an  Injunction  shall  be  dissolved 
on  payment  of  a  Judgment  Is  assign- 
able under  the  Mississippi  statute); 
Waterman  v.  Frank,  21  Mo.  108 
(holding  that  a  bond  with  a  collateral 
condition  is  assignable  under  the 
Missouri  Practice  Act  of  1849,  so 
that  the  assignee  may  sue  thereon 
tn  his  own  name);  Minor  v.  Edwards, 
10  Mo.  671  (holding  Jhat  a  bond  for 
the  payment  of  money  conditioned 
for  a  deed  is  assignable,  so  that  the 
assignee  may  himself  sue  thereon). 

30.  Lewis  V.  Harwood,  6  Cranch 
(U.  S.)  82,  3  L.  ed.  160  (holding  that 
bonds,  in  actions  on  which  It  would 
be  necessary  to  assign  breaches, 
damaKes  on  which  were  to  be  as- 
signed by  a  Jury,  were  not  assign- 
able); Henderson  v.  Hepburn,  2  Call 
(6  Va.)  232;  Craig  v.  Craig.  1  Call 
(5  Va.)  483  (holding  that  a  bond 
with  'a  collateral  condition  was  not 
assignable  before  the  Virginia  act  of 
1796,  and  therefore  the  assignee  of 
each  a  bond  could  not  maintain  an 
action  on  It). 

31.  See  also  generally  Assign- 
ments gj  61-102. 

83.  Morse  v.  Bellows,  7  N.  H.  549, 
28  AmD  372. 

[a]  The  omission  of  ths  mtddlc 
name  of  the  assignor  in  the  slgna- 
tut-e  to  the  assignment  Is  immaterial 
where  the  execution  is  averred  and 
not  denied.  Snelling  v.  Boyds,  2  T. 
p.  Mon.  (Ky.)  132. 

FbJ  •n  asidgn  tbe  -wltlUn  obUfa- 
tion'*  is  a  good  assignment  not  only 
on  the  obligor,  but  on  one  who 
merely  signs  and  seals  a  writing  at 
the  foot  of  the  bond,  reolting  that 
be  Joined  in  the  obligation  with  the 
obligor,  and  was  his  security  for  the 


in  the  name  of  the  obligee;  but  in  general  the  in- 
strument itself  should '  be  delivered  to  the  as- 
signee," According  to  some  authorities  if  the 
assigmnent  is  in  vritii^  it  is  good,  although  not 
onder  seal,''  and  if  under  seal  it  need  show  no 
consideration.'*  But  a  mere  written  direction  to 
pay  the  lunount  of  a  bond  does  not  (constitute  an 
assignment,'^  although  an  iivtent  to  sell  may  be 
inferred  from  payment  by  a  third  person." 

Awrignment  by  one  of  aavBral  obligees.  One  part 
owner,  or  one  of  several  obligees  in  a  bond,  has  no 
right  to  assign  it;"  nor  has  he  any  authority  to 
execute  an  assignment  in  the  names  of  himself 

sum  specified  In  the  condition.  At- 
well  V.  Towles,  1  Munf.  (18  Va.)  176. 

rc]  Pnrohase  from  attomav  or 
holder  for  special  pnrposa. — If  the 

statute  provides  that  title  can  only 
be  passed  by  an  assignment  In  writ- 
ing made  and  executed  in  the  name 
and  under  the  hand  and  seal  of  the 
obligee,  either  by  himself  In  person 
or  by  his  attorney  In  fact  legally 
authorized  to  do  so,  an  assignment 
of  a  bond  Is  Invalid  when  made  by 
such  attorney  In  fact  In  terms  differ- 
ent from  those  warranted  by  Its  con- 
tents. Strohecker  v.  Fanners'  Bank, 
8  Watts  (Pa.)  188. 

83,  Hoffman  v.  Smith,  94  Iowa 
496,  68  NW  182  (holding  that  a  writ- 
ten assignment  is  not  necessary 
where  the  bond  Is  assigned  by  panA 
before  action  begun);  Morse  v.  Bel- 
lows, 7  N.  H.  649,  28  AmD  872:  Alien 
v.  Fancoast,  20  N.  J.  L-.  68;  Morris 
Canal,  etc..  Co.  v.  Fisher,  9  N.  J.  Bq. 
687,  84  AmD  428. 

84.  Morse  v.  Bellows,  7  N.  H.  649, 
28  AmD  872:  Lewis  v.  Mason,  84  Va. 
731,  10  SB  529  (holding  that  the  In- 
dorsement on  a  bond  of  an  assign- 
ment thereof  will  not  pass  title  with- 
out delivery  of  the  bond).  But  see 
Marshall  v.  Morehouse,  14  La.  Ann. 
689  (holding  that  the  delivery  of  the 
bond  Is  not  necessary  as  between  the 
parties). 

8B.  Fla.— Gotten   v.    Williams,  1 

Fla.  87. 

Ga. — Prloleau  v.  South  Western  R. 
Bank,  16  Qa.  682. 

N.  J, — Oregory  v.  Freeman,  22  N. 
J.  L.  406. 

N.  T. — Morange  v.  Bdwarda,  1  EL 
D.  Smith  414. 

S.  C— Bulkley  v.  Howell,  10  S.  a 
L..  249. 

See  generally  Assignments  9  74. 
But  see  Landry  v.  Slvret,  39  N.  B. 
366  (holding  that  the  assignment  of 
a  replevin  bond  must  be  under  seal). 

36.  Gregory  v.  Freeman,  28  N.  J. 
L.  405. 

37.  Clayton  v.  Fawcett,  2  Leigh 
(29  Va.)  19  (holding  that  a  written 
direction  by  the  obligor  to  the 
obligee  to  pay  a  third  party  an  in- 
debtedness out  of  the  proceeds  col- 
lected on  a  bond,  and  which  contains 
no  words  of  transfer  or  assignment, 
does  not  operate  as  an  equitable  as- 
signment to  the  extent  of  the  debt 
nor  constitute  the  bond  a  security 
therefor,  especially  where  the  obligee 
does  not  accept  the  direction  to  pay 
when  the  writing  is  presented  to 
him}. 

38.  Duncan  v.  Mobile,  etc.,  R.  Co., 
8  F.  Cas.  No.  4,138,  8  Woods  667  [aff 
96  U.  S.  659,  24  L.  ed.  868]  (holding 
that  an  Intent  to  sell  coupons  may  be 
Inferred  where  the  holder  has  actual 
notice  that  purchase  and  not  pay- 
ment Is  being  made,  and  where,  hav- 
ing such  notice,  he  consents  to  take 
his  money.  So  the  same  result  fol- 
lows If  the  holder  acquiesces  in  the 
transaction,  on  being  informed  sub- 
sequently that  pay  is  not  made  by 
the  debtor  hut  by  a  third  peraon  wKo 
Intends  to  purchase  and  to  keep  said 
coupons  Bubslattng  and  uncanceled, 
although  the  holder  can  repudiate 
the  transaction,  return  the  money, 
and  demand  possession;  otherwise 
the  presumption  Is  that  fie  acquiesces 
in  the  transfer). 

38.  Stevens  v.  BoweriL^lfi  N.  J.  L 
16.  ^  ~ 
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and  his  coobligees  unless 'Tspeeiatiy  autfaoriztid'  so 
to  do.**  When,  therefore,  one  of  two  obligees  under- 
takes to  transfer  the  bond;  the  extent  of  the  trans- 
fer wiU  depend  on  the  natnre  of  his  interest  j**^ 
such  interest,  whatever  it  is,  passes  to  the 
asB^ee;"  but  nothing  beyond  that  as  against  his 
eodhligee,  unless  there  is  some  other  element  in 
the  iransaetion  in  the  nature  of  fraud,  agency, 
or  other  circumstance,  modifying  the  rights- of  the 
parties.*'  It  has  also  been  held  that  one  of  two  or 
more  obligees  of  a  bond  cannot  assign  his  interest 
separately  so  as  to  render  his  assignee  and  the 
other  obligees  l^al  holder^  of  the  bond.** 

EanitablB  aastgnment.  An  assigioxaent  so  in- 
formally executed  as  to  fail  to  pass  the  l^al  title 
to  a  bond  may  nevertheless  constitute  an  equitable 
assignment.*'' 

U  88]  0.  BiightB  and  LlabUities  of  Parties— 
1.  liadoraanent  and  Transfer  Generally — a.  In  Gen- 
enJ.  Qenerally  the  liability  of  the  maker  and 
indofser  of  a  bond  is  the  same  as  in  the  case  of 
bills  and  notes;*'  but  the  true  intention  of  the 
parties  may  be  shown  by  parol  proof  of  the  facts 
and  circumstances  which  took  place  at  the  time  of 
the  transaction,  and  the  inteiT^etation  to  be  placed 
on  the  indorsement  should,  if  [wssible,  be  such  as 
will  carry  that  intention  ipto  effect.*'  An  indorser 
does  not  become  the  principal  debtor  by  reason  of 
his  indorsement;*"  but  his  liability  is  contingent, 
and  cannot  legally  be  fixed  as  a  settled  indebted- 
ness until  the  maturity  and  nonpa3rment  of  the 
bond  by  the  maker;*"  and.  in  order  to  charge  an 
indorser  it  is  necessary  to  show  that  payment  was 
demanded  of  the  maker  within  a  proper  time,  and 
refused,  and  that  the  indorser  had  due  notice 
thereof,  or  that  the  indorsee  had  used  reasonable 
diligence  to  make  such  demand,  and  to  give  such 
notice,  or  that  they  were  waived.*"  But  the  defense 

4ft.   Stevens  v.  Bowers,  IS  N.  J.  L. 

1«. 

[a]  Vlwre  a  btnid  Is  Mslfiwa  Hr 
on*  «*owtcv  of  the  obligee  against 
the  other  executor  who  waa  also  sur- 
viving executor  of  the  obligor,  a  ault 
br  the  assignee  will  be  supported  In 
the  absence  of  a  plea  In  abatement. 
Chalfont  V.  Johnston,  t  Teates  (Pa.) 
16. 

41.  Brown  v.  DlcJcenson.  ST  Oratt 
(«8  VaJ  «90. 

40.  Brown  t.  Dldcsnson,  ST  Oratt. 
(68  Va.)  690. 

43.  Davis  T.  XiOVT,  ti  Xa  Ann. 
8S4  (holding  that  It  coObllgors,  in 
order  to  protect  one  from  paying  a 
bond  on  which  he  had  become  an 
obligor,  deposit  money  In  his  hands 
therefor  and  he  purchases  the  bond, 
suoh  purchase  Inures  to  the  benefit 
of  all,  and  surplus  moneys  of  the 
deposit  over  the  amount  of  the  pur- 
chase must  be  returned,  for  an 
obligor  cannot  thus  speculate  with 
his  cosureties);  Brown  v.  Dickenson, 
27  Gratt.  (68  Va.)  690. 

44.  Boyd  v.  Holmes,  1  Ind.  480. 
See  generally  Assignments  S  89- 

[a]  One  Joint  assignee,  there 
being  no  relation  of  partnership,  can- 
not, oy  his  separate  act,  transfer  the 
legal  title  to  his  moiety.  Skinner  v. 
Bedell,  32  Ala.  44. 

Partial  assignments  see  generally 
Assignments  f  60. 

45.  White  V.  PoUIn,  10  S.  C.  Eq. 
1S7.  See  generally  Assignments 
it  78-88. 

46.  Nevill  V.  Hancock,  16  Ark. 
611.  See  generally  Bills  and  Notes 
tS  557-663. 

.47.    Hopkins     v.     Richardson,  S 
Gratt  (50  Va.)  486. 

[a]  Bvldenoe. — Where  a  suit  Is 
brought  aralnst  the  Indorser  In  blank 
of  assignable  paper  seeking  t?  make 


of  want  of  demand  and  notice  is 'personal  to  the 
indorser,  and  has  no  applieation'to  the  undortaking  of 
the  maker;"*^  and  if  the  maker  and  the  indorser  are 
sued  jointly  and  a  successful  defense' is  made  by  the 
latter  on  the  ground  of  want  of  demand  and  noti«e 
the  holder  may  still  recover  against  the  maker.** 
An  indorur  for  value  of  a  bond  payable  to  himself 
cannot  set  up  any  infinnities  therein  in  an  action 
by  the  indorsee.^  Where  an  indorsement  is  lim- 
ited as  to  time,  the  indorser 'a  obligation  is  restricted 
to  such  time.*^  Where  a  blank  indorsement  of  a 
bond  not  n^tiable  is  not  a  part  of  the  original 
transaction,  but  is  subsequently  made  for  accom- 
modation, in  the  absence  of  controlling  proof>  it  is 
deemed  a  mere  guaranty,  and  the  indorser  is  liable 
only  as  assignor  or  guarantor."  An  indorsement 
in  blank  of  a  negotiable  bond  transfers  all  of  the 
transferor 's  interest  and  entitles  the  holder  or 
hearer  to  sue  thereon  in  his  own  name,''  provided 
the  blank  is  filled  up  %t  or  before  the  trial,"  or 
he  m^  sue  thereon  in  the  assignor's  name.*^ 

89]  b.  Of  Interest  Oonpons.  If  interest 
coupons  are  negotiable  in  form  and  cut  from  the 
bonds  they  may  be  treated  as  n^tiable  securi- 
ties,'* and  accordingly  presentment,  protest,  and 
notice  to  hold  an  indorser  may  be  required."*  But 
the  rule  is  a]it<^ether  different  in  regard  to  coupons 
allowed  to  remain  aittached  to  the  bond;*^  the 
coupons  are  mere  incidents  of  the  debt  as  long  as 
they  remain  attached  to  the  bond,  and  the  same  act 
which  fixes  the  liability  of  the  indorser  for  the 
debt  equally  fixes  his  liability  for  the  interest,  the 
payment  of  which  is  expressly  stipulated  for  in 
the  bond."  A  liability  may  exist  against  an  in- 
dorser or  guarantor  of  interest  eoupons,  even 
though  the  bonds  are  void."  One  who  .guarantee^ 
by  indozvement  the  payment  of  the  interest  war- 
rants or  coupons  of  another,  for  "toIuc  received," 


blm  primarily  llahle,  the  Instrument 
and  indorsement  are  necessary  evi- 
dence, even  though  insufficient  of 
themselves  to  maintain  the  suit 
Wells  V.  Jackson,  6  Blackf.  (Ind.)  40. 

Varol  or  estrlaslo  svMsbos  geaer- 
allT  see  Evidence  [1?  Cyo  567  at  seqi. 
48.   Hill  V.  Glasgow  R.  Co.,  41  Fed. 


Hill  V.  Glasgow  R.  Co.,  41  Fed. 


610. 
40. 

610. 

BO.  Ivey  v.  Sanderson,  C  Port 
(Ala.)  420  (holding  that  under  the 
statute  of  1820  it  must  appear  that 
a  suit  against  the  obligor  has  proved 
unproductive,  in-  order  to  sustain  an 
action  against  the  indorser  by  an 
Indorsee) ;  Mwlll  v.  Hancock,  1(  Ark. 
Sll:  Ellis  V.  Dunham,  14  Ark.  127. 
See  also  generally  Bills  and  Notes 
I  668. 

[a]  Bennaad  mm  aotlos  rtiffi^*  %e 
allsged  (1)  or  some  sufficient  legal 
excuse  for  not  doing  so  be  shown  In 
an  action  against  the  Indorser  of  a 
bond  brought  under  a  statute.  Hicks 
V.  Vann,  4  Ark.  E26.  (2)  But  an  alle- 
gation that  "the  instrument  was  duly 
presented  to  the  maker"  Is  supported 
by  proof  that  he  could  not  be  found 
on  diligent  search,  and  there  need 
not  be  a  special  averment  of  such 
facts.  Taylor  v.  Branch,  I  Stew.  & 
P.  (Ala.)  249.  23  AmD  293. 

[b]  If  dlUgesoe  Is  onsaooessfnllT 
nssd  to  recover  the  money  of  the 
obUgOT  a  transferee  without  assign- 
ment may  sue.  for  money  had  and 
received,  the  person  from  whom  the 
instrument  was  received,  and  the  lat- 
ter can  only  defend  by  express  stipu- 
lation to  the  contrary.  Mackie  v. 
Davis,  2  Wash.  (2  Va.)  219,  1  AmD  482. 

[c]  A  railroad  oorporatlon  may, 
where  proper  steps  have  been  taken, 
be  charged  as  the  indorser  of  nego- 
tiable municipal  eoriioratlon  bonds 


which  the  municipality  has  failed  to 
pay  on  demand  at  maturity,  and  the 
Indorsement  is  unauallflecL  Bonner 
V.  Xew  Orleans,  S  P.  CtM,  No.  1,681, 
2  Woods  186. 
SI.  Nevill  V.  Hancock,  IS  Ark.  Sll. 
NevIU  V.  Hancock,  16  Ark.  511. 
Henderson  v.  Lemly,  79  N.  C 


est. 

58. 

169. 
M. 
60. 


Johnson  V.  Olive,  60  N.  C.  118. 
Hopkins  _v.  ,  Richardson,  t 


Gratt  (60  Va.)  486  (holding  that  the 
assignor  of  a  bond  may  be  liable  in 
assumpsit  either  as  assignor  or  guar- 
antor, where  he  assigns  ft  by  indorse- 
ment In  blank  to  enable  another  to 
obtain  credit  and  the  latter  becomes 
insolvent  before  payment  of  the 
credit). 

[a]   Where   the   state  tsaotsi 

■tiM^w  aa  «— ^Wirs  fadeeaes 

of  railroad  bonds  aa  required  by  stat- 
ute after  ths  performance  of  certain 
conditions  by  the  railroad,  ths  lia- 
bility thereon  does  not  antedate  such 

Eerformance  except  to  a  bona  flde 
older  for  value.    Oilman  v.  Mew 
Orleans,  eta,  R.  Co.,  72  Ala.  666. 

08.  Nevill  V.  Hancock,  IS  Ark.  611: 
Jordan  v.  Thornton,  7  Ark..  IS4,  44 
AmD  646. 

ST.    Wiggins  V.  Rector,  1  Mo.  478. 

08.  McfSilty  V.  Cooper,  8  QUI  &  J. 
(Md.)  214  (holding  that  blank  In- 
dorsement and  delivery  of  a  l>ond 
gives  the  holder  a  right  to  sue 
thereon  in  the'  assignor's  name). 

09.  See  supra  SS  79-81. 

60.  Lane  v.  East  Tennessee,  etc.. 
R.  Co..  13  Lea  (Tenn.)  S47. 

61.  Lane  v.  Bast  Tennessee,  etc.. 
R.  Co.,  13  Lea  (Tenn.)  647. 

68.  Lane  v.  East  Tennessee,  etc., 
R.  Co.,  13  Lea  (Tenn.)  647. 

63.  Connecticut  Mut.  L.  Ins.  Co 
V.  Cleveland,  etc.,  R.  Co..  41  Barb 
<N.  T.)  »,  26  HowPr  226. 


For  later  eaaes.  Ovrelopmsnta  and  eliaBffes  in  the  law  see  cumulative  Annotations,  Big|U!^Utle.^y . 
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is  not  an  aeeommodstion  indoner  or  gnarantor, 
unee-  the  words  "vahie  reoeived"  import  a 
soffiotent  conBidaratioD."* 

[f  90]  2.  AMrignment  or  Sale— a.  In  OenaraL'' 
One  who  sells  a  bond  wrthouit  aasigningf  it  is  pre- 
somed  in  the  absence  of  firand  not  to  be  liable 
theretHL.**  But  generally  an  unconditional  assign- 
ment eonstitntes  the  OBS^or  a  guarantor  of  the 
l^lity  of  the  bond  or  otaim  assigned  *^  and  of  the 
solveney  of  the  maker  of  the  bond;°^  but  he  is  not 
a  guarantor  of  the  solvency  or  honesty  of  the 
assignee's  attoxn^  -whom  he  employs  to  collect 
the  debt.**  Where  the  obligee  assigns  the  bond 
and  gaanotees  payment  thereof  aeeordii^  to  its 
tenor,  his  liability  is  that  of  a  snrety,  and  he  is 
pEimarily  liable  for  the  original  debt."  Where 
a  sale  of  bonds  is  -made  with  an  option  to  return 
them,  on  a  certain  condition,  the  purchaser's  option 
is  not  impaired  by  his  sale  of  the  bonds  to  another 
with  the  same  reservation  and  (q[)tion;"  and  where 
it  is  a  part  of  the  original  agreement  to  refund  the 
money  paid  for  the  bonds,  the  original  purehaser 
has  .  a  ri|;ht  to  the  consideraitiQn  on  sach  return, 
irraipeetive  of  the  consideration  of  the  second 
salef*  and,  if  the  seller  refusea  to  accept  the  re- 
tarn,  an  action  for  the  purchase  money,  as  on  a 
rescission  of  the  contract,  nlay  be  brought  against 
him,  and  the  purchaser  is  not  obliged  to  prove  that 
he  has  sustained  damt^  to  entitle  him  to  exercise 
such  option." 

Atsignftc  by  act  of  law.  The  word  "assigns" 
in  a  condition  in  a  bond  running  to  a  person  named 

61*  Connecticut  Uut.  L.  Ina.  Co. 
T.  Cleveland,  etc.,  R.  Co.,  41  Barb. 
<N.  Y.\  9,  26  HowPr  22S. 

SB.  See  also  seneralljr  Aaalgn- 
nents  IS 

fl&    Porter  v.  Breokenrt^ffe,  HarO. 

(Ky.)  21. 

vr.    Kerlln  v.  Kerlin,  86  Va.  476,  7 
SE  849. 

[a]  'An  MBlimaettt  witftont  >•> 
«OKrM  la  a  narantr  tliat  the  la- 
rtntnwst  evUMMM  a  delit  aot  palA, 

and  the  asalffnee  1b  not  prevented 
front  recoverlnff  on  the  bond  heeatise 
of  ita  paymeat  and  discharge  before 
asalrninent  Ifkys  v.  Oalllion,  6 
Leigh  (SS  Va.>  280.  ' 

el.   kerlln  v. -Kerlln,  8B  Ta.  475, 
7  8B  S49 

«1.  Kerlln  V.  Kerlln,  SS  Va.  475, 
7  SE  B49  (hdldlns  that  an  aaslarnee 
cannot  recover  against  the  assizor 
or  his  estate  a  debt  which  is  col- 
lected from  tho  executlbn  debtor  by 
the  assignee's  own-  attorneys  or  by 
the  sheriff  or  .constable  and  dubse- 
quently  approifrlated  or  embezzled 


or  «uch  attorneys,  especially  where 
the  asslsnec' suffers  said  attorney  to 
retain  the  money). 

TO.  Stein  V.  Whitman,  1K«  Ap». 
Wv.  8<1.  149  NTS  4  faff  209  N.  T. 
578  mem,  108  NB  1133  mem];  Ixios 
V.  HcCormacfc,  107  App.  I>lv.  8,  98 
NTS  1088  Jaff  9S  NTS  1141].  See 

Snerally  Principal  and  Surety  [32 
c  30  et  seq]. 

71.  Wooster  v.  Sage,  61  N.  T.  67 
[aff  e  Hun  286]. 

ta.  Wooster  V.  "Sage,  67  N.  T.  «7 
[afr  6  Hun  285T.  See  also  Brooklyn 
Bank  v.  Bomugh  Bank,  166  App.  DIv. 
733,    162    WYS    338    (holding  that, 


where  a  bank  transfers  certain  bonds 
to  a  depositor  In  partial  settlement 
of  Its  liability  for  deposits  on  con- 
dition that  It  will  repurchase  them 
on  certain  dates,  and  expressly  re- 
serves to  the  depositor  the  rlgnt  to 
sell  the  bonds  at  any  time,  and  the 
depositor  although  it  has  transferred 
all  its  property  and  assets,  tn'cludlng 
the  bonds,  as  security  for  a  loan 
prior  to  the  date  set  for  repurchase 
thereof,  tenders  'the  bonds  to  the 
bank  on  the  ^tes  specified  and  they 
are  thiireafter  held  by  the  depositor 
«nd  by  '^e  tnAsIeree'  for'  the 


such  transfer  does  not  in  any  way 
dlBoharge  the  bank  from  its.  obliga- 
tion to  repurchase  the  bonds). 

73.  Wooster  v.  Sage,  87  N.  T.  67 
[a«  6  Hun  286]. 

74.  Douglas  v.  Hennessey,  16  R.  I. 
272,  8  A  2U,  7  A  1,  10  A  688. 

75.  Block  V.  Walker,  t  Ark.  4; 
LfOng  V.  Baker,  3  N.  C.  291;  Robb  T. 
Parker.  8  S.  C.  CO. 

7e.  Garland  v.  Rlcheson,  4  Rand. 
(26  Va.)  266,  271  (wh*re  the  court 
said:  "Upon  authority,  therefore,  I 
conclude,  that  an  assignee,  under  our 
Statute,  does  not  acquire  the  legal 
title  tO'  the  debt,  hut  an  equitable 
right,  which,  by  virtue  of  the  Stat- 
ute, he  may  assert  at  law  In  his  own 
name;  arid  that  he  has  his  election,  to 
sue  at  law.  In  his  own  name,  under 
the  Statute:  or,  in  the  name  of  the 
original  obligee,  for  his  benefit,  upon 
the  strength  of  the  legal  title  remain- 
ing In  the  obligee"). 

77.  Hoke  V.  Carter,  84  N.  C.  824 
(holding  that  the'  legal  effect  of  (he 
sale  ana  delivery  of  a  bond  without 
indorsement  Is  'not  to  pass  lega.!  title, 
for  the  vendor  may  if  he  thinks 
proper  release  it  to  the  maker  of  the 
Dond;  but  the  pnrehaser  is  the  ven- 
dor's agent  to  receive  the  money  and 
It  vests  In  him  as  legal  owner  when 
received,  for  this  reception  of  the 
money  extinguishes  the  chose  In 
action,  and  where  the  purchaser  ob- 
tains judgment  In  the  vendor's  name 
which  Is  collected  and  paid  to  the 
vendor  after  notice  by  the  purchaser, 
the  former  la  liable  therefor  to  the 
purchaser), 

78.  Chicago,  etc..  Railroad  Land 
"Co.  V.  Peck,  112  111.  408. 

79.  Crals  v.  Parkls,  40  N.  T.  181, 
100  AmD  469;  Smith  V.  Starr,  4  Hun 
(N.  T.)  123,  6  Thomps.  &  C.  387; 
McMInn  v.  Freeman,  68  N.  C.  S41. 

80.  Hosmer  v.  True,  19  Barb.  (N. 
T.)  106. 

[a]  The  afslffu&eiit  of  a  debt  for 
which  a  bond  Is  seonrlty  (1)  vests 
In  the  assfffnee  the  ownership  of  the 
bond,  without  formal  assignment  of 
It.  Longfellow  v.  McGregor,  66 
Mfnn.  312,  67  NW  926.  61  Minn.  494, 
63  NW  1032:  Sepp  v.  McCann,  4? 
w.,.>».  ,  Minn.  864.  60  NW  246;  Bowdoln  V. 
ItahK,  I  Cbrnian;  IT  N.  T.  Supflp,  lit,  (J) 


or  to  his  assigiw  includes,  on  the  death  of  such 
person,  his  administraitor  as  assignee  by  act  of  law, 
who  is  entitled  to  performance  of  the  condition^ 
although  no  assignment  of  the  bond  is  actually 
made  to  him.'* 

91]  h.  What  Paases  by  Ajuignmatt  The 
assignee  of  a  bond  takes  the  l^fal  title,  and  not  a 
mere  equitable  interest/^  althoi^Kh  the  contraiy  has 
been  held  under  some  statutes.  °  So  it  has  been 
held  that  the  1^1  effect  of  a  sale  and  delivery  of 
a  bond  without  indorsement  is  not  to  pass  the  legal 
title;  the  purchaser  is  the  vendor's  agent  to  re- 
ceive the  money  and  it  vesta  in  him  as  legal  owner 
as  soon  as  it  is  received.''  The  presumption  exists 
that  a  holder  of  corporate  bonds  payable  to  bearer 
is  the  rightful  owner,  and  in  order  to  recover 
thereon  he  is  not  required  to  show  the  manner  in 
which  they  were  obtained  either  by  himsdf  or  by 
prior  holders;''  but  a  purdiaBer  from  one  who  is 
not  the  obligee's  agent,  hut  a  holder  merely  of  the 
bond  for  a  specifd  purpose,  acquires  no  interest 
therein,  and  cannot  recover  thereon."  Another 
rule  of  importance  is  that  the  transfer  of  a  debt 
or  obligation  carries  with  it  as  an  incident  all 
aecnrities  for  its  paym^t."*  And  unless  a  guar- 
anty of  payment  or  collection  connected  with  a 
bond  is  personal  to  a  partionlar  holder  of  the 
bond,"  an  assignment  of  the  bond  transfers  sniBh 
guaranty,**  although  it  is  not,  \a  terms,  transferred 
with  the  principal  obligation;"  but  a  covenant  of 
guaranty  not  connected  with  the  bond  does  not 
pass  by  an  assignment  of  the  bond."*   So  also  the 

Where  an  agent  with  a:uthorIty  to 
lend  money  sent  to  his  principal  a 
note  by  an  irresponsible  maker  to 
himself  as  trustee,  but  without  In- 
dorsement, which  note  was  secured 
by  bonds.  It  was  held  that  the  prin- 
cipal was  a  legal  bona  fide  holder  of 
the  note  and  bonds.  Thomson-Hous- 
ton Electric  Co.  v.  Capitol  Electric 
Co.,  66  Fed.  341,  12  CCA  643  [rev  66 
Fed.  849]. 

rb7  The  MSlffasuat  of  all  boaOa 
taken  dnziaff  pvoness  of  a  nit 
passes  a  bond,  to  release  property 
seized  under  an  attachment  Issued  in 
the  suit.  Oeorge  v.  Tate,  102  V.  S. 
664,  26  U  ed.  &2. 

AMnlfpun&ai  of  mortffage  bona 
opeTatmg  to  transfer  mortgage  see 
Mortgages  [27  Cyc  1287]. 

81.  Smith  V.  Starr.  4  Hun  (N.  T.) 
123,  6  Th6mps.  &  C.  367  (holding 
that  a  guaranty  of  payment  of  a 
bond  "to  Arthur  Chllds,  the  present 
owner  and  holder  of  said  bond,"  did 
not  pass  as  collateral  with  the  as- 
signment of  the  bond). 

aa.  Louisville,  etc.,  R.  Co.  v.  Ohio 
Valley  Impr.,  etc.,  Co.,  69  Fed.  431, 
76  Fed.  468,  22  CCA  378  (guaranty 
on  railroad  bond  passes  and  Is  not 
within  Ky.  Gen.  St,  c  22  U  6.  13.  14, 
making  assignments  of  obligations 
subject  to  defenses) :  Wooley  v. 
Moore,  61  N.  J.  L.  16.  38  A  768  [crit 
Hayden  v.  Weldon,  43  N.  J.  L.  128, 

39  AmR  661];  Stlllman  v.  Northrup, 
109  N.  T.  473,  17  NE  879;  Craig  v. 
Parkls,  40  K.  T.  181,  100  AmD  469: 
Reed  v.  Garvin,  12  Serg.  ft  JL  <Pa.) 
100. 

[a]  A  ffnanaty  of  panuttt  of 
latereat  on  a  bond  passes  by  an  as- 
signment of  the  coupons.  Taylor  v. 
Memphis,  etc.,  R.  Co.,  11  Lea  (Tenn.) 
186. 

SS.  Stlllman  v.  Northrup,  109  N. 
T.  473,  17  KB  879;  Craig  v.  Parkls, 

40  N.  y.  181,  100  AmD  469. 
84.    Beckley  v.  Eckbrt,  3  Pa.  292 

(holding  that  a  guaranty  of  pay- 
ment which  Is  no  part  of  a  bond  does 
not  pass,  for  the  statute  which  gives 
an  action  to  the  legal  assignee  of 
the  bond  does  not  give  him  an  action 
on  a  contract  which,  Although  ancll- 
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ftssigiiment  of  one  of  a  series  of  collateral  securities 
assigns  them  all,^  and  title  to  attached  coupons 
passes  with  the  bonds.^ 

[$  m  c.  Bights  of  AflalgnM— (1)  Aa  to  Filling 
BlankB."  The  bona  fide  holder  of  an  inoomplete 
bond,  negotiable  but  for  some  omission  capable  of 
beli^  sui^lied,  has  an  implied  authority  to  supply 
the  omission  and  to  hold  the  maker  thereon;^  but 
I  this  rale  applies  only  where  the  obligor  has  by  his 
^  own  act,  or  the  act  of  another  authorized  by  him, 

?ut  the  bond  in  circulation  as  negotiable  paper.™ 
hna  a  bond  issued  in  blank  as  to  the  name  of  the 
payee  may  be  filled  in  by  the  purchaser  with  his 
own  name,"*^  or  with  that  of  a  third  party  and 
the  same  is  true  of  a  bond  assigned  in  dUuUe.**  If, 
however,  the  blank  is  filled  in  by  a  payee  with  his 
own  name  in  the  absence  and  without  the  knowl- 
edge of  one  of  two  obligors,  the  bond  is  invalid 
as  to  him.'"  The  place  of  payment  cannot  be 
filled  in  by  the  holder,  where  the  terms  of  the  bond 


are  such  that  the  designation  in  blank  makes  it 
nonnegotiable  for  want  of  certainty  in  that  respect.** 
[$  93]  (2)  Beconrse  against  Assignor— (a) 
Oener&liy.  The  simple  assignment  of  a  bond 
operates  as  to  the  assignor's  liability,  like  a  mere 
sale  of  other  property;^  and  generally  such  as- 
signment does  not  entitle  the  assignee  to  sne  the 
assignor  in  case  the  obligor  fails  to  jmy  the  as- 
signee,^ unless  he  has  used  due  diligence  to  recover 
the  money  from  the  obligor,  bat  has  fuled  to  do 
so,  in  which  case  he  has  at  least  an  implied  right 
to  recover  against  the  assignor,'^  unless  tbere  is  an 
agreement  to  the  contrary,"'  or  unless  special  eir- 
cumstances  ^ow  that  it  was  not  so  intended  by  the 
parties  at  the  time  of  the  assignment**  What  has. 
been  said  in  r^^d  to  an  indorser's  liability,  and 
as  to  recourse  against  him,^  applies  here  to  the 
extent  that  an  assignee,  in  order  to  charge  the 
assignor,  must  make  demand  against  the  obligor 
and  give  notice  according  to  law,'  must  use  at 


have  the  benellt  of  that  he  must  use 
the  asalynor's  name). 

85.  Ruth  V.  Loos,  2  WoodW.  (Fs.) 
SOS. 

86.  Fox  V.  Hartford,  etc.,  R.  Co,, 
70  Conn.  1,  S8  A  871;  Hambleton  v. 
Rhtnd,  84  Hd.  466,  88  A  6S7,  40  L. 
RA  SIS;  Com.  V.  Plttsbur«h.  84  Pa. 
496.   See  aloo  aupra  J|  79,  SO. 

89.  BsMntton  of  vomOs  In  Maak 
Me  supra  S  23. 

mrata  see  generally  Alteration  of  In- 
BtnimentsJI  12E-1S6,  144. 

W.  U.  S. — ^Whlte  V.  Vermont,  etc.. 
R.  Co.,  81  How.  67S,  1<  L.  ed.  SSI. 

Masa.— <%apln  v.  Vermont,  etc, 
R  Co.,  8  Gray  B75. 

N.  X— Boyd  V.  Kennedy,  88  X.  J. 
It.  146,  20  AmR  876  (whera  the  rea- 
sons for  the  rule  are  net  forth  by 
Depue,  J.). 

N.  T.— Ledwich  V.  McKlm.  68  N.  T. 
807;  Bralnerd  v.  New  York,  etc.,  R. 
Co.,  26  N.  Y.  496;  Manhattan  Sav. 
InsL  V.  New  York  Nat.  Exch.  Bank, 
42  App.  Dlv.  147.  69  NYS  51  (a  mu- 
nicipal bond):  Dutchess  County  Ins. 
Co.  V.  Hachfleid.  1  Hun  876;  Hubbard 
v.  New  York,  etc..  R.  Co..  86  Barb. 
28«. 

Pa. — Stahl  V.  Berger,  10  Sere  & 
R.  170,  13  AmD  666  and  note. 

S.  C. — Gourdln  v.  Commander,  40 
8.  C.  L.  497. 

89.  Ledwlch  t.  HcKlm.  K8  N.  Y. 
807  (holding  that  the  rule  Is  not 
applicable  to  a  stolen  bond). 

90.  White  V.  Vermont,  etc..  R.  Co.. 
21  How.  <U.  8.)  676,  16  L.  ed.  221: 
Boyd  V.  Kennedy,  88  N  J.  L.  146.  20 
AmR  876  (reviewing  decisions) ; 
Manhattan  Sav.  In^t.  v.  New  York 
Nat.  £xch.  Bank,  42  App.  Dlv.  147, 
69  NYS  61;  Hubbard  v.  New  York, 
etc.,  R.  Co.,  36  Barb.  fN.  Y.)  286, 
14  AbbPr  275  Choldln^  that,  where  a 

bond  Is  payable  to    or  his  rs- 

slgns,  any  lawful  holder,  by  transfer 
or  delivery,  may  fill  In  hie  name  as 
payee  and  bring  an  action  on  It). 

[a]  meason  for  rule. — "The  prin- 
ciple adopted  in  these  cases  tnevi- 
tahly  results  from  the  doctrine  that 
such  securities,  for  the  purpose  of 
negotiation,  have  the  attributes  of 
commercial  paper,  and  Is  necessary 
to  carry  into  effect  the  Intent  of  the 
obligors."  Boyd  v.  Kennedy,  38  N. 
J.  L.  146,  14S.  160.  20  AmR  376 
iwhere  the  court  said:  "In  Texira  v. 
Evans,  cited  tn  Master  v.  Miller. 
Anstr.  226,  146  Reprint  866.  2  H.  Bl. 
140,  126  Reprint  474,  2  ERC  691, 
the  defendant  wanting  to  raise  £400, 
or  BO  much  thereof  as  his  credit 
would  procure  him.  executed  a  bond 
with  blanks  for  the  name  of  the 
payee  and  the  sum.  and  gave  It  to 
his  agent  to  raise  the  money.  The 

Slatntlff  lent  £200  on  It.  and  the  agent 
lied  up  the  blanks  with  that  sum, 
and  the  plalntlflTa  name,  and  de- 
livered the  bond  to  him.  On  non  est 
Actum  pleaded.  Lord  HansDeld  held 


It  to  be  a  good  deed.  Thla  case  was 
overruled  In  Hlbblewhite  v.  Mc- 
Morine,  6  M.  &  W.  200,  151  Reprint 
380,  where  it  was  held,  under  a 
statute  requiring  the  conveyance  of 
shares  of  a  Joint  stock  corporation 
to  be  by  deed,  that  an  Instrument  of 
transfer  under  seal,  with  a  blank 
for  the  name  of  the  purchaser,  was 
void.  On  the  authority  of  the  latter 
casfl^  the  law  may  now  be  considered 
as  settled.  In  England,  that  a  bond 
executed  with  a  mank  for  the  name 
of  the  payee.  Is  void.  Bnthoven  v. 
Hoyle,  1 8  C:.  B,  878.  76  BCL  878.  188 
Reprint  124S:  Squire  v.  Whltton,  1 
H.  X..  Cas.  S88,  9  RepHnt  785.  A 
difterent  rule  prevails  there.  In  re- 
speot  of  ordinary  commercial  paper, 
and  it  has  been  held  that  a  bill  of 
exchange  drawn  with  a  blank  for 
the  name  of  payee,  may  be  filled  up 
by  any  bona  flde  holder  with  his  own 
name,  and  will  bind  the  drawer. 
Cruchley  v.  Clarance,  2  M.  &  8.  90, 
106  Reprint  316.  The  reason  as- 
signed In  Hlbblewhite  v.  McMorlne 
for  overruling  Texira  y,  Evans,  and 
re-establishing  the  technical  rule  of 
the  common  law — that  the  authority 
of  an  agent  to  fill  a  blank  In  an  in- 
strument under  seal,  and  thus  make 
It  the  valid  deed  of  his  principal, 
must  be  conferred  by  deed — was  that 
the  contrary  doctrine  would  make  a 
deed  transferable  and  negotiable  like 
a  bill  of  exchange  or  exchequer  bill, 
which  the  law  did  not  permit  This 
decision  was  prompted  oy  consldera- 
tlons'of  a  public  policy,  which.  It  was 
supposed,  forb'ds  that  obligations 
under  seal  should  be  put  on  the  same 
footing  as  ordinary  commercial 
paper.  In  their  negotiability.  A  dif- 
ferent opinion  of  the  requirements 
of  public  policy  Is  entertained  by 
the  courts  of  this  state,  and  gen- 
erally throughout  the  United  States. 
Corporations  have  been  authorlxed 
to  iF^sue  bonds  for  large  amounts, 
whereon  to  procure  loans,  and  pro- 
vide funds  for  present  use,  to  be 
repaid  on  long  credits.  To  accom- 
plish thla  purpose.  It  Is  necessary  to 
put  those  bonds  on  the  market.  A 
ready  negotiation  of  surh  securities 
fs  needed  to  promote  their  circula- 
tion, and  thereby  give  them  in- 
creased value,  for  the  purpose  of  the 
Investment  of  money.  Consequently, 
such  securities,  by  common  usage,' 
sanctioned  by  the  courts,  have  ob- 
tained the  qualities  and  attributes  of 
negotiable  paner,  in  respect  to  their 
transfer.  Under  such  circumstances, 
the  reason  on  which  Hlbblewhite  v. 
McMorlne  is  based,  is  not  only  inap- 
plicable, but  Is  furthermore  Incon- 
sistent with  the  qualities  with  which 
such  paper  has  become  invested"). 

91.  Manhattan  Sav.  Inst.  v.  New 
York  Nat.  E!xch.  Bank,  42  App.  Dlv. 
147,  69  NYS  51;  Gourdln  v.  Com- 
mander, 40  S.  C.  1*  497.  _ 

98.   Bralnerd  T.  New  Toric,  etc.. 


R.  Co.,  26  N.  Y.  496  (hOldlUff  that, 
where  a  bond,  Issued  by  a  corpora- 
tion to  A  B  or  his  assigns,  was  de- 
livered by  the  payee  with  an  assign- 
ment in  blank.  It  was  a  sufllcient 
transfer,  and  that  plaintiff  was  en- 
titled to  insert  his  own  name  tn  the 
blank):  Aiken  v.  Cheesborouch.  19 
S.  C.  t.  172. 

93.  Preston  V.  Hull,  tt  Oratt.  <I4 
Va.)  600,  14  AmR  IBS. 

B*.  Parsons  v.  Jackson,  99  U.  S. 
434,  26  L.  ed.  4S7. 

98.   Stout  V.  Stevenaon.  *  K.  J, 
206. 

•8.  Oarretsle  v.  VanNess,  2  N.  J. 
L.  17.  2  AmD  SSS;  Lloyd  v.  Me- 
Namara,  19  Pa.  ISO. 

87.  Ivey  v.  Sanderson,  ft  Port. 
(Ala.)  420-  Lewis  v.  HobUtiell,  S  Olll 
&  J.  (MdJ  869;  Oordon  v.  Rlx»,  78 
Va.  694;  Feay  v.  Morrison,  19  Oratt. 
(61  Va.)  149;  Taylor  v.  Flcklln,  5 
Munf.  (19  Va.)  26;  Mackle  V.  Davis, 
2  Wash.  (2  Va.)  219.  1  AmD  4S2.  Seo 
also  supra  9  88. 

[a]    Vo  speelal  tudartakiaiir  on 
paxt  of  the  aaatnor  to  pay  th» 
BMBor,  in  case  tt  Ts  not  paid  by  the 
obligor,    is    necessary.     (Toodall  v. 
Stuart,  2  Hen.  &  M.  (12  Va.)  lOS. 

[bl  A  debt  diM  from  the  asslfnor- 
to  the  asstcnes  is  implied  from  tba- 
assignment  of  a  bond,  ^runimond  v. 
Crutcher.  2  Wash.  (2  Va.)  218. 

[c]  Xavalld  boBdst  MrtoppeU— Al- 
though bonds  are  unconstitutional 
the  nolder  may  nevertheless  bind 
himself  and  his  property  for  their 
payment,  and  having  thus  given 
them  currency,  he  cannot  repudiate 
his  pledge  at  the  expense  of  his 
transferee.  Jamison  v.  Orlswold.  6 
Mo.  A.  406. 

98.  Stubbs  V.  Burwell,  2  Hen.  A 
M.  (12  Va.)  636  (holding  that  an 
agreement  that  the  assignor  shall 
not  be  responsible,  made  at  the  time 
of  the  assignment  between  the  as- 
signor and  the  assignee,  relieves  him 
froni  liability  even  to  a  subsequent 
assignee  without  notice,  the  assign- 
ment being  in  general  temw); 
Mackle  V.  Davis,  2  Wash.  (2  Va.) 
219.  1  AmD  482. 

[al  "The  asslgaor  may,  hy  a 
special  assignment,  Indeed,  protset 
Umself  from  a  suit,  until  the  as- 
signee shall  have  done  something 
more  than  the  law  requires  In  ordl- 
narv  cases."  Goodall  v.  S#art,  2  Hen. 
&  M.  (12  Va.)  105,  111."^ 

99.  Mackle  v.  Davis,  2  Wash.  (S 
Va.)  219,  1  AmD  482. 

1.    See  supra  j  88. 

a.    Ellis  v.  Dunham.  14  Ark.  127. 

fa]  Disttnotlon  betwesh  assln- 
ment  hefore  and  after  maturity. — The 
holder  of  a  bond  before  it  is  due  must 
make  demand  and  give  notice  of 
nonpayment,  to  hold  a  remote  In- 
dorser:  but  after  it  Is  due  by  several 
Indorsements,  the  immediate  indorser 
may  be  held  by  reasonable  demand 
and  notice,  but  not  a  remotv  in- 
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least  due  and  reasonable  diligence  to  obtain  pay- 
ment,' and  must  take  every  compulsory  process 
against  the  obligor/  or  show  a  good  excuse  for  not 
doii^  so/  such  as  that  the  assignor  is  out  of  the 
commonwealth,  and  that  such  absence  was  not 
vithin  the  assignor's  or  the  assignee's  contempla- 
tion.' An  unreasonable  delay  or  want  of  diligence 
in  proeeediz^  against  a  solvent  obligor  predudes 
the  assignee  from  proceeding  against  the  assignor/ 
As  to  the  extent  of  the  assignor's  liability,  it  can 
reach  only  the  consideration  actually  received,  in 
ease  the  obligor  is  able  to  prove  it."  If  he  cannot 
do  this,  it  is  to  be  presumed  that  he  received  a 
sum  equal  to  that  due  on  the  bond."  In  no  case 
can  an  assignee  of  a  bond  recover  of  the  obligor 
more  than  is  due  on  it/''  and  the  latter  is  entitled 
to  the  benefit  of  any  payments  he  has  made  to 
a  former  holder  of  the  bond,  whether  such  pay- 
ments are  indorsed  on  it  or  not,^'  the  remedy  of 
the  assignee  in  such  a  case  being  against  the 
assignor  for  the  deficiency .^^  It  has  been  held  that, 
where  a  bond  n^otiable  on  its  face  is  not  a  valid, 
subsisting  obligation  acoordii^  to  its  purport,  the 
assignor  thereof  is  liable  in  a  suit  to  recover  the 

doner  as  to  whom  a  period  of  (1111- 
genc«  has  elapsed.  Elus  v.  Dunham, 
11  Ark.  127. 

[b]  Flao*  of  dmnanO. — In  Ala- 
laina  it  waa  unnecessary,  prior  to  the 
statute  of  1832,  to  demand  payment 
at  the  bank.  Woodcock  T.  Campbell, 
2  PortJAla.)  466, 

[c]  Wbnre  an  tnvtaUment  1*  not 
dnaaaded  dttei  It  will,  unless 
the  contrary  Is  Bhown,  be  presumed 
to  have  been  paid.  Ten  Eyck  v. 
Titbits,  1  Cal.  (N.  Y.)  427. 

[d]  votlM  to  tlie  asalCBor  la  apt 
aeoMMry,  in  an  action  of  covenant 
OR  the  aeslsnment,  where  the  ob- 
ligees asslKn  and  guarantee  payment. 
Sibley  V.  StuU.  IS  N.  J.  L.  8S2. 

3.  Trimble  v.  Webb,  %  T.  B.  Mon. 
(Ky.)  100;  Smallwood  v.  Woods,  1 
Bibb  (Ky.)  542;  Parrott  v.  Olbflon,  1 
Harr.  &  J.  (Md.)  »»8. 

4.  Smallwood  v.  Woods.  1  Bibb 
<Ky.)  542. 

iai  -Thm  noieral  dootrlne  on  lUs 
ijeet  la  well  settled:  It  Is,  that 
the  maker  must,  without  delay,  be 
prosecuted  to  an  Ineffectual  judg- 
ment and  execution,  or  that  acme 
good  reaaon  for  not  so  doing — utter 
Insolvency  of  the  maker  being  one — 
mast  be  ebown."  James  v.  Nlchot- 
son.  S  Blackf.  (Ind.)  28$,  2S9. 

[b]  n«  •nonee's  remedy  at  law 
■ganst  t3ie  oul^r  must,  be  ex- 
hausted before  he  can  proceed  against 
the  aaslKnor,  Hume  v.  Long,  6  T. 
a  Hon.  (Bir.)  116:  Johnson  v.  Hack- 
ley.  6  HunZ  (20  Va.)  44S. 

[c]  Aa  faJoBetloa  against  a  judg- 
ment obtained  by  the  assignee 
igamst  the  obligor  does  not  give  nim 
t  right  to  proceed  against  the  as- 
dgnor,  where  It  la  not  shown  that 
the  Injunction  was  made  perpetual 
or  what  pntceedlnffs  were  taken 
thereon.  McClimK  v.  Arbuckle,  6 
Xnnf.  (SO  Vs.)  SIS. 

6.  Lewis  Hoblitsell.  <  OllI  ft  J. 
(Md.)  259:  Boyer  v.  Turner,  t  Harr. 
*  J.  (Md.)  Its  (holding  that  the  as- 
■Ignee  must  show  that  the  obligor 
Tas  unable  to  pay,  or  could  not  be 
found  in  the  county  of  his  abode,  or 
that  some  other  wing  or  casualty 
happened  precluding  recovery  against 
the  obligor  notwithstanding  due 
diligence). 

[a]  A  mortrare  of  the  obligor's 
wtata  to  the  aasMrnoT,  to  Indemnify 
him,  does  not  dispense  with  the  ne- 
«ratty  for  due  diligence.  Trimble  v. 
Webb,  1  T.  B.  Mon.  (Ky.)  100. 

[bl  The  death  of  Ute  obUgor  does 
not  excuse  the  assignee  from  pro- 
nedlng  against  the  obligor's  repre- 
untatTres.  Hume  v.  X«ong,  S  T.  B. 
Hon.  fKy.)  116. 

5.  Sm&nwood  v.  Woods,  1  Bibb 
'Ky.)  64S. 


amount  paid  him  as  the  price:"  but  on  the  other 
hand,  it  haa  been  held  that  the  faet  that  a  bond 
is  invalid  beoanae  of  n<»womidianee  vith  Btatnttnr 
requirements  does  not  constitute  a  failure  of  consid- 
eration which  caxi  be  availed  of,  in  an  action  on  a 
promissory  note  given  for  the  purchase  price 
thereof,  and  that  all  who  purchase  such  a  bond  do 
so  subject  to  the  rule  of  caveat  emptor." 

94]  (b)  In  Oase  of  Insolvency  of  OUigor. 
In  case  of  the  insolvency  of  the  obligor,  the  assig- 
nor is  liable  to  the  assignee.^  The  assignee,  how- 
ever, should  take  every  compulsory  process  of  the 
law  against  the  obligor,  until  his  insolvency  is 
established,  or  until  the  suit  and  its  incidental 
remedies  prove  insufficient  to  coerce  payment,^* 
unless  the  obligor's  inability  can  be  ascertained, 
to  every  reasonable  certainty  by  other  means,  in 
which  case  there  is  no  necessity  of  a  suit  against 
him,  and  recourse  may  be  had,  in  the  first  instanee, 
under  such  circumstances,  to  the  assignor/^  and 
the  same  is  true  where  the  assignor  agrees  to  pay 
if  the  obligor  becomes  insolv^t/^  or  where  he 
enters  into  a  oorenant  with  the-  assignee  to  stand 


7>  James  v.  Nicholson,  6  Blackf. 
(Ind.)  288  (delay  of  seven  months  In 
taking  out  execution  held  to  preclude 
recourse  on  assignor);  Anderson  v. 
Bradford,  6  J.  J7  Marsh.  (Ky.)  59; 
Tribble  v.  rkavis,  S  J.  J.  Marsh.  (Ky.) 
633;  Bedal  v.  Stlth,  3  T.  B.  Mon. 
(Ky.)  290;  Moredock  v.  Kawllngs,  3 
tTb.  Mon.  (Ky.)  73;  Smith  v.  Blunt, 
2  A.  K.  Marsh.  (Ky.)  &22  (holding 
that  a  failure  to  sue  out  a  ca.  sa.  for 
five  months  after  the  return  of  a 
fl.  fa.  dlBcharses  the  assignor); 
Dougherty  v.  Maple,  4  Bibb  (Ky.) 
BB7;  Greenlee  v.  Toung,  2  N.  C.  3 
(holding  that,  if  the  assignee  does 
not  sue  the  obligor  within  a  year 
from  the  time  of  assignment,  he 
loses  hta  remedy  against  the  as- 
signor); Graham  v.  Goudy,  Add. 
(Pa.)  6B. 

8.  Bush  V.  Bush,  t  J.  J.  Marsh. 
(Ky.)  601;  I>uncan  v.  Llttell,  2  Bibb 
(Ky.)  424;  B:aufrelt  v.  Leber,  9  Watts 
&  S.  (Pa.)  93;  Waring  v.  Cheese- 
borough,  19  S.  C.  L.  187:  Mackie  v. 
Davis.  2  Wash.  (2  Va.)  219,  1  AmD 
482. 

[a]  Sale  lot  iMn  thtm  ^mmImhI 
amonnt. — Although  the  sale  of  a  bond 
for  less  than  fat  nominal  amount 
may  not  be  usurious.  In  a  proceed- 
ing against  the  assignor  he  is  an- 
swerable only  for  the  amount  of  the 
consideration  paid  for  the  bond,  with 
Interest  and  costs.  Morehead  v. 
Prather.  1  A.  K.  Marsh.  (Ky.)  642. 

[b]  IT  the  wmsideTatioiL  for  whleh 
a  nma  was  givMi  fails,  the  obligee 
who  has  assigned  It  and  guaranteed 
the  payment  cannot.  In  general, 
avail  himself  of  this  defense  against 
his  assignee;  but  where  the  obligees 
and  the  obligor  of  a  bond  were  the 
joint  purchasers  of  the  property  for 
which  the  bond  waa  given,  ana  the 
bond  was  made  payable  to  the 
obligees  and  was  by  them  assigned 
and  guaranteed  to  the  vendor,  as 
securities  for  the  obligor,  In  an  ac- 
tion against  the  assignees  on  their 
guaranty,  they  can  make  any  defense 
which  the  obligor  could  have  made. 
Waring  v.  (nieeaeborough,  19  S.  C, 
L.  187. 

S,  Mackie  V.  Davis,  2  Wash.  (2 
Va.)  219,  1  AmD  ^82. 

10.  Decker  v.  Adams,  28  N.  J.  L. 
611,  78  AmD  6B. 

11.  Decker  v.  Adams,  2S  N.  J.  L. 
511,  78  AmD  66. 

IS.  Decker  v.  Adams,  28  N.  J.  L. 
511.  78  AmD  66. 

13.  Herwig  v.  Kichardson,  44  La. 
Ann.  703,  11  8  135;  Pugh  v.  Moore, 
44  La.  Ann.  209,  10  S  710. 

[al  Whare  the  pnrohaser  of  forged 
bonds  sella  them  for  a  sum  in  ex- 
cess of  the  price  paid  by.  him,  such 
sale  will  not  bar  a  recovery  by  him 


of  the  money  paid  to  his  purchaser, 
although  he  has  not  refunded  to  his 
purchaser  the  money  received  by  him 
from  the  latter.  Smith  v.  MoNair, 
19  Kan.  830.  27  AmR  117. 

14.  Harvey  v.  Dale,  96  Cal.  160, 
31  P  14. 

16.  Smallwood  v.  Woods,  1  Bibb 
(Ky.)  642:  Dunn  v.  Price,  11  Leigh 
(38  va.)  203.  Compare  Anderson  v. 
Bradford,  6  J.  J.  Marsh.  (Ky.)  69,  7S 
(holding  that  this  rule  does  not  ap- 
ply to  a  replevy  bond.  The  court 
said:  "Wo  know  of  no  case.  In  which 
the  assignor  of  a  replevin  bond,  has 
been  held  responsible,  on  account  of 
the  Insolvency  of  the  obligors  therein 
and  we  are  not  disposed  to  introduce 
any  doctrine  making  him  so"). 

[a]  Ab  aotlon  lies  by  the  last  as- 
slffsee  In  thm  name  of  the  first  mm- 
■igaee  against  the  assignor,  to 
recover  back  the  amount  paid  for 
the  bond.  Dunn  v.  Price,  11  Leigh 
(88  Va.)  20S. 

16.  Bryan  v.  Perry,  6  T.  B.  Mon. 
(Ky.)  276;  Smallwood  v.  Woods.  1 
Bibb  (Ky^)  642. 

[a]  Wlwre  a  fl.  f a.  Is  MtonwA 
iraOa  bona,  and  the  debtor  is  arrested 
on  a  oa.  sa.  and  released  for  want  of 
security  for  costs,  there  is  no  lacheisL 
unless  the  debtor  had  proper^  not 
within  reach  of  a  fl.  fa.  Toung  v. 
Cosby,  S  Bibb  (Ky.)  227. 

17.  Coiner  v.  Hansbarger.  4  Leigh 
(31  Va.)  452;  Saunders  v.  Marshall, 
4  Hen.,&  M.  (14  Va.)  46K. 

[a]  Xf  the  eUlvev  Is  BokoilMiste 
iBSofreat,  the  assignee  Is  not  bound 
to  sue  him  before  recourse  to  an  as- 
signor. Coiner  v.  Hanabarger,  4 
Leigh  (31  Va)  462;  Saunders  v.  Mar- 
shall,  4  Hen.  &  M,  (14  Va.)  456. 

15.  Hopkins  v.  Richardson.  9 
Oratt  (60  Va.)  486:  McLaughlin  v. 
DuOfleld,  6  Gratt.  (46  Va.)  138  (hold- 
ing that,  where  the  holder  of  a  bond 
assigned  It,  by  Indorsing  thereon, 
"I  assign  the  within  bond  to  H.  O. 
Mlddleton,  and  agree  not  to  take  any 
legal  advantage  of  said  Mlddleton. 
in  the  Indulgence  he  may  give,"  and 
a  few  days  after  Mlddleton  assigned 
the  bond  to  one  McLaughlin  who  de- 
layed bringing  suit  against  the 
maker  until  he  had  become  Insolvent, 
the  assignor  was  liable  to  Mc- 
Laughlin on  his  assignment); 
Goodall  V.  Stuart,  2  Hen.  &  M. 
(12  Va.)  105  (holding  that,  where 
a  bond  was  assigned  in  these  words, 
"For  value  received,  I  assign  the 
within  bond  to  Alexander  Stuart,  and 
make  myself  responsible  for  the  pay- 
ment thereof,  should  Beverley,  [the 
obligor]  who  resides  in  Goochland, 
prove  Insolvent."  this  special  as- 
signment does  not  vary  the  nature 
of  the  undertaking  noc-  affect  the  aa- 
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seenrity  for  payment.^'  Atteat  ezeeution  against 
the  obligor  is  returned  nnlla  bona;  recourse  may  be 
had  against  the  assignor,^  even  thoi^  the  fulnre 
to  eolleet  was  dne  to  the  sheriff's  neglect  or  mal- 
feasance.^ It  has  also  been  held  t^t  a  ea.  sa. 
without  a  previous  or  subsequent  fL  fa.  is  sufficient, 
where  the  schedule  shows  that  no  property  can  be 
found  ;^  and  that  the  assignor  is  not  released  by  the 
obligor^s  disehai^e  from  a  ca.  sa.  under  the  insol- 
vent law." 

[$  95]  d.  E%nitieB  and  Defenses  Availahle 
against  Assignee — (1)  In  General"  It  is  the  gen- 
eral rule  that  the  assignee  of  a  bond  stands  in  the 
place  of  the  o1}ligee,  and  takes  the  bond  subject  to 
the  equities  between  the  obligor  and  the  obligee 
which  exist  at  the  time  of  the  aas^nment,"  and 
which  arise  up  to  the  time  of  notice  -of  the  assign- 

■lffnor*fl  liability,  as.  without  an  ex- 
pr^s  stipulation  to  the  contrary,  ho 
would  have  been  so  liable  by  the 
mere  operation  of  law). 

[a]  Ob  am  aMdnsMat  of  a  boatt 
payaala  by  lartallnianf,  with  a 
covenant  from  the  assignor,  that  "If 
obligor  should  become  Insolvent,  or 
not  be  able  to  pay,  Ac,  and  If  the 
assignee,  Ac,  should  use  all  due 
diligence  and  take  all  legal  measures, 
Ac,  immediately  after  the  several 
sums  of  money  shall  respectively 
become  dne,"  the  assignor  Is  liable 
for  the  whole  amount,  on  the  In- 
solvency of  the  obligor,  on  the  first 
Installment  becoming  due,  and  the 
assignee  la  not  obliged  to  wait  until 
the  last  is  payable.  Ten  Byck  v. 
Tlbblts.  1  Cal.    (N.  T.)  427. 

19.  Campbell  v.  Hopson,  1  A.  K. 
Marsh.  (Ky.)  228:  Rudy  v.  Wolf,  16 
Serg.  A  R.  (Pa.)  79. 

aO.  Smith  V.  Trlplett,  4  Leigh  (81 
Va.)  690:  Harrison  v.  Raines.  5  Munf. 
(19  Va.)  466;  Goodall  v.  Stuart.  S 
Hen.  A  M.  (12  Va.)  105.  But  see 
Bddings  V.  Glascock,  10  S.  C.  L.  29S 
(holding  that  a  return  of  nulla  bona 
on  a  fl.  fa.  is  not  evidence  sufficient 
to  prove  the  Insolvency  of  the 
obligor.  In  a  suit  by  the  assignee 
against  the  assignor). 

81.  Smith  v..  Triplett,  4  I>elgh 
(01  Va.)  B90. 

aa.  Bryan  v.  Perry,  6  T.  B.  Uon. 
(Ky.)  27^ 

as.  Qreer  v.  Blackledge,  1  N.  C. 
165. 

84.   As  to  boaa  ftde  pvMhasera  see 

Infra  Si  100-110. 
Bole  as  to  negoHabls  lastrttitwats 

Bee  Bills  and  Notes  !S  573-576. 

as.  U.  S. — Withers  v.  Greene,  9 
How,  213,  13  L.  ed.  109;  Bradford  v. 
Williams,  4  How.  676,  11  L.  ed.  1109; 
Scott  V.  Schreeve.  12  Wheat.  605,  6 
L.  ed.  744;  Bell  v.  Nimmo.  8  P.  Gas. 
No.  1,268.  E  McLean  109  (even  though 
bonds  are  assignable  by  the  state 
laws). 

Ala. — Brown  v.  Chambers,  12  Ala. 
897. 

Conn. — Pelts  v.  Walker.  49  Conn. 
98;  Brown  v.  Brown,  18  Conn.  410, 
46  AmD  S2S;  Bacon  v.  Warner,  1 
Root  149. 

X^—Hess  V.  Selvage,  76  SW  134, 
Si  KyL  508;  Rodd  v.  Lioulsvllle 
Banking  Co.,  67  8W  68,  24  KyL  66: 
Murray  v.  Duffy.  66  SW  1038,  23 
KyL  2194;  Porter  v.  Breckenrldge, 
Hard.  21. 

Md. — Warlngv.  Eldmonds,  11  Md. 
424;  Bstep  v.  Watkln^  I  Bland  486. 

Miss.— Katches  v.  Minor,  17  Miss. 
544,  48  AmD  727. 

N.  J. — Cornish  v.  Bryan,  10  N.  J. 
Bq.  146. 

N.  T. — ^Elvertson-  V.  Newport  Nat. 
Bank,  68  N.  T.  14,  »  AmR  9  (applied 
to  a  purchaser  of  nonnegotlable  In- 
terest coupons):  Bush  v.  Z^throp, 
22  N.  T.  688:  Blxbv  v.  Barklle,  86  Hun 
276:  Merrill  v.  Green,  66  Barb.  682 
[aft  66  N.  T.  270]  (holding  that.  If 
a  bond  ts  given  by  a  continuing  to 
an  outgoing  partner,  with  a  surety 
conditioned  for  the  payment  of  the 


ment  to  the  obligor,^  and  this  includes  a  trans- 
action commenced  before  notice,  although  not 
completed  until  afterward."  This  rule  applies,  al- 
though the  assignee  may  have  purchased  for  a 
valuable  consideration  without  notice  of  the  de- 
fenses.^ But  he  does  not  take  subject  to  any 
equity  of  a  third  person  of  which  he  has  no 
notice.^  Nor  is  he  subject  to  equities  between  the 
original  parties  arising  subsequently  to  the  assign- 
ment and  notice  to  the  obligor.*"  The  obligor  may 
not  only  set  up  against  an  assignee  of  the  obligee 
set-off  and  want  of  consideration,'^  but  may  also 
prove  a  total  or  partial  failure  of  the  co^adera- 
tion  for  which  the  bond  was  ezecnted,"  or  may 
disprove  the  existence  of  the  debt,"  srach  as  by 
payment,  satisfaction,  or  release;**  or  he  may  prove 
nsnry,  iUegality,  or  the  tike,  whith.  would  eonsti- 


firm'a  debts,  and  the  assignee  sues 
the  obligor  and  the  surety,  only 
such  sum  can  be  recovered  as  la  due 
after  deducting  all  sums  allowable 
against  the  assignor):  Hacknv  v. 
Vrooman,  82  Barb,  (SO;  Western 
Bank  v.  Sherwood.  22  Barb.  881; 
Mulr  V.  SchencJL  8  Hill  828,  18  AmD 
633;  Covell  V.  Tradesman's  Bank,  1' 
Paige  131. 

On. — CurtiBs  V.  Hutchinson,  4  Oh. 
Dec  (Reprint)  19,  ClevLRec  19. 

Pa. — ^Volk  V,  Shoemaker.  229  Pa. 
407,  78  A  988;  Eldred  v.  Haslett,  88 
Pa.  807:  Houk  v.  Foley.  2  Penr.  A  W. 
245;  Hetxar  v.  Metzar,  1  Rawle 
227  (applied  ,to  second  assignees); 
Bury  v.  Hartman,  4  Serg.  A  R.  175; 
Solomon  v.  Klmmel.  6  Binn.  282; 
Ludwick  V.  Croll,  8  Teates  464,  1  AmD 
362;  Bundle  v.  Bttweln,  2  Yeates 
23;  Inglls  v.  Inglls,  2  Dall.  45.  1  L. 
ed.  282;  Wheeler  v.  Hughes.  1  Dall. 
23.  1  L.  ed.  20;  Stokes  v.  Dewees,  34 
Pa.  Super.  471.  But  see  Duncan  v. 
Wray,  4  Teates  371  (holding  that 
an  equity  between  the  obligor  and 
his  assignee  cannot  be  urged  suc- 
cessfully where  there  has  been  no 
fraud  and  the  debt  Is  Justly  due). 

S.  C. — Da  Costa  v.  Shrewsbury,  1 
S.  C.  L.  211.  ■ 

^^Tenn. — Johnaon  ▼.  Pry<w,  •  Hayw. 

Va. — Meredith  v.  Salmon,  21  Gratt 
(62  Va.)  762;  Lee  v.  Boak.  11  Gratt. 
(62  Va.)  182;  Moore  v.  Holcombe,  8 
Leigh  (30  Va.)  697,  24  AmD  eki; 
Stockton  v.  Cook,  8  Munf.  (17  Va.) 
68,  6  AmD  504:  Mayo  v.  Giles,  1 
Munf.  (15  Va.)  683  (but  such  equities 
must  be  clearly  established  to  afCect 
an  assignee  without  notice):  Picket 
V.  Morris,  2  Wash.  (2  Va.)  265;  Nor- 
ton V.  Rose,  2  Wash.  (2  Va.)  233: 
Buckner  v.  Smith,  1  Wash.  (1  Va.) 
296.  1  AmD  468. 

__W.  Va.— Highland  v.  Highland.  6 
W.  Va.  68  (holding  that  an  assignee 
of  a  bond  for  the  payment  of  land 
who  has  notice  of  fraud  in  the  sale 
of  the  land  Is  In  no  worse  position 
than  his  asalKnor,  the  vendor,  as  to 
payment  of  the  purchase  money). 

Eng.— Davles  v.  Austen,  1  Ves.  Jr. 
247,  80  Reprint  826. 

{a]  A  new  boad  •xtnUUnff  the 
day  of  sayuMit  does  not  bar  an 
equity  then  unknown  against  the 
obligee,  where  the  statute  provides 
that  an  assignment  carries  with  It 
all  the  equities  to  which  the  bonds 
were  subject  In  the  obligee's  hands, 
for  the  new  bond  Is  not  a  new  con- 
tract. Pile  V.  Shannon,  Hard.  (Ky.) 
53. 

[b]    Slgltta     of  btnftllfllarlss. — 

Where  an  assignee  takes  a  bond  from 
a  trustee,  on  Its  face  payable  for  the 
benefit  of  a  cestui  que  trust,  he  does 
so  with  prima  facie  notice  that  It 
is  the  property  of  the  beneficiary 
and  subject  to  hla  equities;  and, 
where  taken  at  an  oppressive  dis- 
count, and  for  the  personal  debt  of 
the  trustee,  this  Is  almost  conclu- 
sive.   Exum  V.  Bowden,  89  N.  C.  281. 

[cl  SMortty  Inuring  to  assignee; 
oaaoellation. — ^If  a  bond  and  mort- 


gage are  aaslgned.  and  the  mortgagor 
without  notice  thereof  pan  his  debt 
to  the  mortngee  and  takes  a  bond 
conditioned  for  the  payment  of  the 
mort#age  debt  to  the  assignee  and 
to  aave  the  mortgagor  harmless,  the 
aecurtty  Inures  to  the  benefit  of  the 
assignee  who  is  the  real  party  in 
Interest,  the'  mortgagor  having  been 
discharged  by  the  payment,  and  es- 
pecially where  there  is  an  extinguish- 
ment of  the  bond  and  guaranty  by  an 
instrument  of  cancellation  from  the 
mortgagor,  even  though  It  purport* 
to  be  based  on  consideration  but  la 
not  so  in  fact,  and  the  subsequent 
transfer  thereafter  by  the  mortgagor 
conveys  no  interesL  Slmson  v. 
Brown.  68  N.  Y.  855  [rev  6  Hun  251]. 

se.  withers  V,  Greene,  -  9  How. 
(U.  S.)  213,  18  L.  ed.  109;  Macauley 
V.  Louisville  Banking  Co.,  67  SW 
843,  24  KyL  1;  Natchez  v.  Minor,  17 
Miss.  644,  48  AmD  727;  Northamp- 
ton Bank  v.  Balliet,  8  Watts  A  S. 
(Pa.)  811,  42  AmD  297. 

[a]  *at  Is  the  duty  of  the  as- 
■fgaee  or  the  obUgss  to  Inform  the 
obligor  that  he  has  parted  with  the 
bond,  and  If  this  Is  omitted  they  are 
In  default,  and  not  the  obligor,  who, 
until  he  Is  Informed  otherwise,  has  a 
right  to  suppose  that  the  bond  la 
stUl  the  property  of  the  obligee,  and 
to  act  and  contract  with  the  obligee 
or  others  under  that  reasonable  sup- 
position." Northampton  Bank  v. 
BallietT  8  Watts  A  8.  (Pa.)  811.  818, 
42  AmD  297. 

87.  Northampton  Bank  v.  Balliet, 
8  Watts  A  S.  (FB-)  311,  42  AmD  297. 

as."   See  Infral  100. 

89.  Moore  v.  Holcombe,  8  Leigh 
(30  Va.)  697,  24  AmD  683. 

[a]  The  snretlM  on  a  bond  given 
for  the  performance  of  a  lease  of 
property  to  the  principal  cannot 
question  an  assignment  of  the  con- 
tract and  bond  to  the  de  facto  holder 
thereof,  the  assignment  being  regu- 
lar on  Its  face.  White  River,  etc.. 
R.  Co.  V.  Star  Ranch,  etc  Co.,  It 
Ark.  128,  91  SW  14. 

30.  Newman  v.  Crocker,  1  S.  C.  I*. 
246. 

81.  Com.  V.  Pittsburgfc  Select,  etc„ 
Councils,  84  Pa.  496. 

[a]  Qnare,  if.  In  an  action  by 
an  assignee  of  a  bond  against  the 
obligor,  the  obligor  can  set  up  an 
offset  which  at  the  time  of  the  as- 
signment was  an  equitable  offset, 
but  which,  by  an  arrangement  made 
by  him  subsequently  to  the  assign- 
ment, became  a  legal  offset  Rags- 
dale  V.  Hagy,  9  GratL  (50  Va.)  409. 

38.  Withers  v.  Greene,  9  How. 
(IT.  S.)  218.  13  L.  ed.  109. 

Ea]  It  m^  be  proved  Sa  MOno- 
tlon  of  damaffea  that  a  sale  of  a 
chattel  was  effected  through  falae 
representatlona  on  the  part  of  the 
payee  as  to  the  value  of  the  chattel, 
where  the  suit  Is  by  the  assignee  of 
the  bond.  Withers  v.  Greene,  »  How. 
(U.  S.)  213,  13  L.  ed.  109. 

33.  Com.  V.  Pittsburgh  Select,  etc.. 
Councils,  34  Pa.  496. 

34.  Bradford  v.  Williams,  4  How. 


For  later  easM,  darelopmenta  and  ohasffes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tute  a  TaHd^:defen^  to  a  suit  in  any  form  in  which 
it  mi^bt  b«  brought."  But  he  cannot  assert  a 
secret  equity  ojr  an  agreement  merely  collateral;'* 
if  a  bond  is  iu  the  hands  of  an  obligee  for  the 
purpose  of  enabling  him  to  raise  money  on  it,  the 
purchaser  is  affected  by  no  want  of  consideration 
or  defense  of  the  obligor  against  the  obligee.'^ 
An  assignee  who  obtains  the  indorsement  by  fraud 
has  no  equity  and  cannot  prevail  against  a  subse- 
quent assignment  to  the  rightful  owner  but 
where  a  bond  has  been  executed  for  a  valid  con- 
nderation,  want  of  consideration,  fraud,  or  illegal- 
ity between  the  assignor  and  the  asa^ee  is  no  de- 
fense to  the  obligor  as  against  thjB  ass^ee,"  al- 
though the  contrary  has  been  held  wh«re  there  was 
in  fact  no  aBsignment.^ 
Egtavpel  <ff  mlrer.   An  obligor  may  be  pre- 

(U.  8.)  576,  11  L.  ed.  1X09.  8«e  also 
Infra  I  96. 

85.  BrndfoM  V.  Williams.  4  How. 
(U.  S.)  676,  11  L.  od.  110»;  Tyaon  t. 
Williamson.  96  Va.  616,  SE  SB  42. 

[a]  iBTaUdltr— principle  that 
a  Dill  drawn  by  a  partner  on  his  own 
house  and  a  firm  note  given  by  him 
payable  to  his  own  order  are  both 
valid  in  the  hands  of  a  bona  flde 
holder  applies  where  obllreei  assign 
a  bond  and  one  of  tbem  Is  also  one 
of  the  obllBors  and  so  cannot  sue 
bliiiself,  for  whatever  Invalidity 
exists  In  law  Is  obviated  by  a  statu- 
tory riffht  of  the  assignee  tq  sue  In 
his  own  name.  Bradford  v.  Wil- 
liams, 4  How.  (U.  3.)  879,  11  L.  ed. 
1109. 

n>]  A  Statute  deolavtu  toM  aU 
— Ifsiiisuts  of  property  by  a  cor- 
poration in  contemplation  of  litsol- 
vener  is  for  the  benefit  of  its 
creditors,  and  an  obligor  on  a  bond 
cannot  escape  liability  by  proof  that 
It  was  assigned  to  plaintiff  by  a  cor- 
poration In  contemplation  of  an  In- 
solvency. Mann  v.  fickford,  15  Wend. 
(N.  Y.)  »2. 

8t>  Com.  Pittsburi^  Select,  etc.. 
Councils,  U  Pa.  496  (holdlnK  that  If 
a  bond  Is jwyable  to  bearer  tne  holder 
is  not  affected  by  an  agreement  be- 
tween the  obligor  and  the  obligee  that 
the  latter  should  provide  for  the 
payment  of  Interest  thereon,  but  he 
has  a  right  to  presume  that  such 
bond  was  issued  and  transferred  In 
the  mode  agreed  .cm  between  the 
original  parties).  _ 

ST.  Moncure  v.  Dermott  17  F. 
Cfcs.  No.  9,707,  5  Cranch  C.  C.  446 
frev  on  other  grounds  13  Pet  946, 
10  li.  ed.  19S];  Ritchie  v.  Cralle,  66 
8W  ••l.  28  Kyl4  160:  Com.  v.  Pitts- 
burgh Select,  etc..  Councils,  14  Pa. 
496. 

fal  "Any  other  ruls  would  be  en- 
ahtbur  tne  obligor  to  perpetrate  a 

frsii£  and  indeed,  to  make  use  of 
that  fraud  to  his  own  advantage.  It 
has  often  been  ruled,  that  If  the 
obligor  encourage  a  transfer  of  a 
common  bond,  he  cannot  afterwards 
deny  that  he  owes  It,  and  this,  though 
the  transferee  hold  It  only  by  equi- 
table assignment.  The  principle  of 
auch  a  ruling  applies  with  double 
force  to  bonds  made  payable  to 
bearer,  where  the  legal  title  passes 
by  delivery,  and  which  have  been 
issued  for  the  purpose  of  sale.  The 
purchaser  of  such  a  bond  has  a  right 
to  presume  that  every  prerequisite 
necessary  to  give  force  to  the  in- 
strument has  been  complied  with, 
especially,  when  It  is  a  prerequlaite 
only  for  the  benefit  of  the  obligor." 
Com.  V.  Pittsburgh  Select,  etc., 
Coanclls.  34  Pa.  496,  630. 

[b]  A  vuroliaser  ov  pledgee  of  xrnll- 
road  bonds  who  has  complete  title 
from  a  contractor  can  recover  the  full 
value,  even  though  the  condition  of 
the  bonds  Is  only  partly  performed 
and  the  pledgee  has  full  knowledge 
of  the  condition  and  the  part  per- 
formance only,  since  the  Intention 
was  that  the  bonds  should  be  Issued 
In  order  that  the  contractor  might 


proceed  with  his  work.  Mercantile 
Trust  Co.  V.  ZanesTllle,  etc,  R.  Co., 
52  Fed,  S42. 

38.  McCormac  v.  Smith,  t  T.  B. 
Hon.  (Ky.)  429  (holding  .that,  if  an 
assignee  who  makes  a  purchase  of 
a  bond  obtains  the  Indorsement  by 
fraud  and  artifice  or  false  repre- 
sentations, his  claim  has  no  equity 
and  cannot  prevail  against  a  subse- 
quent assignment  to  the  rightful 
owner,  although  the  latter  derived 
his  right  through  several  parol  con- 
tracts). 

39.  McCausland  v.  Drake,  8  Stew. 
(Ala.)  344,  352  (where  the  court  said: 
"If  the  instrument  has  been  exe- 
cuted for  a  valid  consideration  be- 
tween the  original  parties,  and  the 
payee  has  voluntarily  assigned  the 
same,  be  has  thereby  transferred  to 
the  assignee,  whatever  right  of  ac- 
tion he  had.  It  Is  immaterial  to  the 
original  debtor,  to  whom  he  is  re- 
quired to  make  payment;  the  want 
of  consideration,  fraud,  or  Illegality 
between  the  asslgiior  atld  assignee. 
Is  a  matter  of  perfect  Indifference  to 
him.  He  ought  not  to  be  permitted 
to  question  Uie  motives  of  others,  in 
which  he  has  no  interest  or  con- 
cern"); Bulkley  v.  Howell,  10  S.  C  L. 
249  (holding  that.  In  an  action  by  the 
assignee  ox  a  bond  against  the 
obligor.  It  18  Immaterial  whether  the 
assignment  was  made  for  a  con- 
sideration or  not). 

"Jt  Is  a  general  principle  of  law, 
that  the  maker  of  a  bond  or  note, 
cannot  be  affected  by  the  nature  or 
terms  -  of  any  future  aiisignment  of 
the  instrument;  that  his  defence  can 
neither  derive  aid,  or  receive  preju- 
dice thereby,"  McCausland  v,  Drake, 
3  Stew.  (Als.)  144,  149  (also  dis- 
cussing cases  apparently  noldlntf  a 
contrary  doctrine) . 

[a]  Threats.^A  plea  that  the  as- 
alenment  was  extorted  from  the 
obligee  by  threats  Is  not  good  In  any 
action  by  the  assignee,  even  though 
the  obligor  had  notice  from  the  obli- 
gee and  was  required  not  to  pay  the 
assignee.     McCausland   v.   Drake,  3 


Stew.  (Ala.)  344. 

[b]  Vsnry. — The  obligor  cannot 
defend  on  the  ground  of  a  usurious 
contract  between  the  obligee  and  the 
assignees.  Llttell  v.  Hord,  Hard. 
(Ky.)  81. 

40.  McCausland  v.  Drake,  3  Stew. 
(Ala.)  344.  862  (where  the  court 
said:  "Though  a  bond  or  note  has  a 
valid  existence  between  the  original 
parties,  yet  if  the  assignment  upon 
it  be  in  fact  a  forgery,  or  be  made 
by  any  one  without  authority;  or 
under  any  circumstances,  which  will 
sustain  the  defence,  that  the  assign- 
ment is  not  the  act  of  the  assignor, 
for  the  reason  that  no  actual  or  suf- 
ficient assignment  has  been  made, 
the  maker,  though  Justly  indebted 
to  the  payee,  may  successfully  resist 
a  recovery  by  the  fictitious  assignee, 
and  the  debt  continues  to  subsist  in 
favor  of  the  payee  or  other  rightful 
holder"). 

41.  Rodd  V.  Louisville  Banking 
Co.,  87  SW  68,  24  KyL  56;  Moore  v. 


eluded  by  esti^pel  or  waiver  from  settiz^  up  any 
special  d^rase  that  he  haa  on  the.  bond,  in  an 
action  thereon  by  the  assignee/^  as  wh^e  at  the 
time  of  or  after  assignment  he  assures  the  ass^nee 
that  hQ  .is  liable  thereon  and  will  pay  the  amount 
thereof  to  the  assignee;''  and  if  there  is  more  than 
one  obligor  all  must  join  in  the  aet  of  waiver 
relied  on."  Where  deceit  is  practised  on  the  aa^ 
signee  and  he  is  induced  to  believe  that  the  bond 
will  be  paid  by  the  obligor  without  any  defense  or 
set-off,  whereby  he  is  induced  to  take  it,  the 
obligor  cannot  set  up  any  concealed  equity  or  de- 
fense between  him  and  the  assignor;"  but  as 
estoppels  are  not  favored,  they  must  be  clearly 
made  out;*^  and  it  has  been  held  that  such  an 
estoi^I  or  waiver  is  not  made  out  by  a  mere  parol 
promise  to  pay,  made  at  the  time  of  the  assign- 
Bath  County  Ct,  7  Bush  (Ky.)  17T 
(holding  that  an  obj^tion  to  the  ca- 
pacity of  a  county  court  to  buy  a 
bond  secured  by  a  lien  Is  not  avail- 
able, where  the  llenholder  and  as- 
signor consented  to  the  enforcement 
or  the  lien  in  favor  of  the  county); 
Montgomery  v.  DllUn^iam,  11  Miss. 
647. 

[a]  Vayment  by  the  obligor  of 
laterest  on  a  bond  after  assignment 

does  not  prevent  setting  up  a  defense 
against  the  bond  which  he  had 
against  the  obligee.  Harper  T. 
Jeffries,  6  WharL  (Pa.)  26, 

[b]  Mseonnt  not  waived. — One 
who  believes  that  he  has  an  equi- 
table defense  against  his  bond  and 
who  does  not  accede  to  or  absolutely 
refuse  a  proposition  to  discount 
against  an  Indebtedness  from  a 
holder  before  assignment  does  not 
waive  his  right  to  the  discount,  and 
the  assignee  takes  It  subject  to  the 
right.  Picket  v.  Morris,  2  Wash. 
(2  Vs.)  265. 

42.  Montgomery  v.  Dillingham,  11 
Miss.  647;  Mayo  v.  Giles,  1  Munf.  (IB 
Va.)  633. 

43.  Columbia  Bridge  C!o.  v.  Kline,- 
6  PaLJ  117,  4  PaI«JR  89. 

44.  Conn. — Felts   v.    Walker,  49 

Conn.  98. 

Md. — Kemp  v.  McPherson,  7  Harr. 
ft  J,  820. 

Miss. — ^Montgomery  v.  Dillingham, 
11  Miss.  647. 

'  Pa. — Com.  V.  Pittsburgh  Select, 
etc..  Councils,  >4  Pa.  496:  Eldred  v. 
Haslett.  88  Fu,  107;  Houk  v.  Foley. 
2  Penr.  &  W.  246;  Davis  v.  Barr,  9 
Serg,  4k  R.  187;  Ludwlck  t.  CrolL  1 
Yeates  414.  1  AmD  863. 

Va. — ^Buokner  v.  Smith,  1  Wash. 
(1  Va.)  296,  1  AmD  468. 

[a]  Bvtr  of  oMlffOr^The 
obligor  who  bas  equitable  discounts 
against  the  bond  ought  to  Inform 
the  assignee  of  his  claims  when 
notice  of  the  assignment  Is  given 
to  him.  Scott  V.  Jones,  21  F.  Cas. 
No.  12,536,  1  Brock.  244. 

[b]  UabUtty  on  representations. 
— ^Where  a  bond  given  for  an  illegal 
consideration  Is  assigned,  and  the 
assignee  Is  induced  to  buy  It  or  keep 
It  by  the  representations  of  the 
obligor,  until  recourse  is  lost  on  the 
assignor,  the  liability  of  the  obligor 
Is  created  by  his  representations  and 
not  by  the  bond.  Morton  v.  Fletcher, 
2  A.  K.  Marsh.  (Ky.),137,  12  AmD 
366. 

48.  Macauley  V.  liouisvUle  Bank- 
ing Co..  67  SW  848,  24  KyL  1  (hold- 
ing that,  where  the  payer  had  no 
reason  to  believe  that  the  payee  who 
was  to  advance  the  amount  of  the 
bonds  In  the  erection  of  a  house 
would  sell  the  bonds  before  the 
money  was  furnished,  he  is  not  es- 
topped, as  against  the  assignee,  to 
plead  that  he  did  not  receive  the 
money). 

[a]    Oivinff  time  on  a  note  is  no 

•  defense  where  the  bond  is  given  to 

Protect  one  against  the  debt  and  a 
ond  Is  thereupon  made  to  guarantee 
performance    of    the    former  one. 
Kennedy  v.  Ooss,  SS/N;  "Z.  930^  I  ^ 
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ment,**  or  by  an  acknowledgment  by  the  obligor 
of  his  liability  after  an  assignment,  where  he  had 
a  good  defense  against  the  original  obligee  of 
which  he  was  ignorant;"  and  it  has  also  been  held 
that  an  agreement  which  tends  to  contradict  the 
bond  cannot  be  set  up  by  parol  as  a  defense." 

96]  (2)  Payment,  Satiafaction,  or  BelBSM 
after  Asaigiiment.  Whether  or  not  a  pajrment, 
release,  or  satisfaction  of  a  bond  after  assignmeqt 
is  valid  and  effeotive  depends  lai^ly  on  notice; 
if  the  payment,  etc.,  is  made  to  the  obligee  after 
the  obligor  has  notice  of  the  assignment  it  is  not 
binding  on  the  assignee,*'  and  the  obligee  becomes 
a  trustee  of  the  money  for  the  assignee's  use."** 
This  rale  has  been  extended  so  that,  if  the  circum- 
stances under  which  payment  is  made  to  the 
obligee  are  sneh  as  shoiud  have  put  a;  man  of  ordi- 
nary caution  on  inquiry  and  so  hav«  enabled  him 
to  ascertain  that  the  bond  had  been  assigned,  a 
recovery  by  the  assignee  is  not  defeated  in  an 
action  against  the  obligor."  If,  however,  a  bond 
has  been  assigned  and  the  obligor  has  had  no 
notice  thereof  at  the  time  of  his  payment  to  the 
obligee  such  payment  is  valid  and  £scharges  the 
debt."'  So  also  it  may  be  shown,  irrespective  of 
the  obligee's  intentions  in  making  the  assignment, 
that  payment  was  made  bona  fide  to  one  in  pos- 


session ~of  the  bond  assigned  in  blank."  One  of 
the  two  joint  obligees  may  di&cha]^e  an  action  on 
the  bond  brou^t  by  an  assignee  of  one  of  them 
in  the  name  of  both.*^  An  agre«nent  with  the 
assignee  of  a  part  of  a  certain  number  of  bonds 
which  stipulates  to  abide  by  a  prior  contract  for 
payment  in  installments  by  the  obligor  does  not 
cover  payments  made  prior  to  such  stipulation  on 
other  bonds  than  those  assigned."^ 

97]  e.  WammtieB— (1)  Express  Warranties. 
Neither  the  word  "warrant,"  nor  any  precise  form 
of  expression,  is  necessary  to  create  an  express 
warranty;  it  may  result  from  any  affirmation  of 
the  quaUty  or  condition  of  the  bond  made  by  the 
seller  or  assignor  at  the  time  of  the  sale.*^  A  bure 
affirmation,  however,  not  intended  by  the  assignor 
to  have  that  efEect  will  not  constitute  a  warranty^ 
it  must  be  intended  as  such  by  the  assignor,  and 
the  asugnee  must  have  relied  on  it  in  receiving 
the  assienmrat."' 

[$  98]  (2)  ]bnplied  Warranties.  Although  there 
are  -a  few  cases  to  the  contrary,*"  as  a  general  rule 
it  is  held  that  an  assignor  of  a  bond  impliedly 
warrants  that  ^e  instrument  is  what  it  purports 
to  be,  that  is,  the  genuine  and  valid  obligation  of 
those  whose  names  are  on  it,"*  unless  he  ^scioses 
fully  and  truly  to  the  assignee,  in  treating  for  the 


40.  Da  Costa  v.  Shr«webury,  1  S. 
C.  L.  211,  212  <wh«re  the  court  said: 
"The  promiHe  of  payment  to  the  aa- 
■Ignee,  (If  any  evidence  of  It  had 
been  permitted  to  have  been  given.) 
would  not  have  altered  the  case.  It 
could  not  have  been  of  so  high  a 
nature,  being  only  parol,  as  the  deed 
under  seal,  to  the  obligee ;  which 
being  given  to  secure  a  valuable  pur- 
chase, and  the  consideration  falling, 
the  deed  itself  failed  with  it.  Be- 
sides, tbe  present  action  was  not 
founded  on  the  defendant's  promise 
to  M'Whann,  but  on  the  bond  given 
to  Da  Costa:  ho  therefore,  does  not 
come  In  under  his  own  right,  but  in 
right  of  Da  Costa,  as  assignee. 
That  being  the  case,  therefore,  he 
can  have  no  greater  right  than  Da 
Costa  had — and  his  right  falling, 
there  ought  not  to  be  a  recovery  In 
the  present  case"). 

47.  Ludwlck  V.  Croll,  2  Yeates 
(Pa.)  464,  1  AmD  862. 

48.  Hancock's  App.,  34  Pa.  155; 
Richardson  v.  Bennethum,  1  Woodw. 
(Pa.)  494. 

49.  Qa. — Prioleau  v.  South  West- 
ern R.  Bank.  16  Oa.  5S2  (and  cannot 
operate  to  defeat  third  persons' 
rights  under  such  assignment). 

N.  Y. — Andrews  v,  Beecker,  1 
Johns.  Gas.  411. 

N.  C— ElUa  V.  Amason,  17  N.  C. 
278. 

Pa. — ^Wheeler  v.  Hughes,  1  Dall. 
28,  1  li.  ed.  20. 

Tenn. — Cowan  v.  Shields,  1  Overt. 
814  (obligee  cannot  release  after 
notice  of  assignment  and  Judgment). 

Va. — Wilson  v.  Davisson,  6  Munf. 
(19  Va.)  178  (holding  that  if  a  bond 
Is  assigned  before  the  assignor's 
effects  are  attached  and  suit  is 
brought  on  it  by  the  assignee  before 
payment  made  a  plea  of  payment 
before  notice  of  assignment  is  In- 
sufficient). 

Ml   Ellis      Amason,  1?  N.  C.  27S. 

[a]  XT  •>  asalnor  after  notice  of 
■■BUiuiwilt  receives  credits  he  Is 
liable  therefor  to  a  surety  who  pays 
a  Judgment  obtained  by  the  assignee. 
Roberts  V.  Jordana,  S  Bfunf.  (17  va.) 
488. 

51.  Tritt  V.  CoIwelL  II  Pa.  228; 
Wilson  V.  Davisson,  5  Hunf.  (19  Va.) 
178. 

68.  Brindle  v.  Mcllvalne,  9  Serg. 
&  R.  (Pa.)  74:  Bury  v.  Hartman,  4. 
Serg.  &  R.  (Pa.)  17S;  Preston  v. 
Grayson  C:k>unty.  SO  Oratt.  (71  Va.) 
49«;  Mason  v.  Nelson.  11  Leigh  (88 


Va.)  227  (holding  that  an  assignee 
of  a  bond  Is  entitled  to  the  amount 
thereof,  unless  It  Is  paid  before 
notice  of  his  Interest,  or  unless  It 
has  been  assigned  to  a  third  person 
whose  Interest  Is  superior  to  his). 

[a]  ParuMit  hr  obligor  m  snxety 
for  nhlloe.  (1)  It  Is  a  good  plea  of 
payment  that  the  obligor  without 
knowledge  of  the  assignment  and 
before  the  bond  became  due  had  been 
obligated  to  pay  "sums  exceeding  tbe 
amount  of  the  bond  for  which  he  had 
become  bound  as  surety  for  the 
obligee.  Frants  v.  Brown,  17  Serg. 
&  R.  (Pa.)  287.  (2)  And  where  a 
bond  becomes  payable  and  is  there- 
after assigned,  but  afterward  and 
before  notice  of  the  assignment  the 
maker  becomes  surety  for  the 
obligee  for  another  debt  and  Is 
obliged  to  pay  tbe  same  after  the 
obligee's  inHoivency.  he  Is  entitled 
In  equity  to  set  oil  such  payment 
against  his  own  bond  In  the  as- 
signee's hands.  Feasle  T.  DUIsrd,  fi 
Leigh  (32  Va.)  30. 

53.    Stoney  v.  McNeill,  IS  S.  C.  L. 


156. 

64. 

SB. 
441. 

56. 


Shaw  V.  Keep,  84  Me.  199. 
Ott  V.  Lyons,  2  Whart.  (Pa.) 


Edwards  v.  MarcTt  2  Allen 
(Mass.)  486. 

[a]  An  sovTMS  agrswunt  ttat 
ISim  mnUbi  MhovU  b*  saousft  by  an 

adequate  fund  for  the  ultimate  pay- 
ment thereof  constitutes  a  warranty. 
Cailanan  v.  Brown,  81  Iowa  88S. 

[b]  Aa  asslgiue's  Ignoranoe  of  a 
relSMM  by  the  assignor  at  the  time 
of  the  assignment  entitles  him  to  re- 
cover from  the  assignor  on  a  guar- 
anty of  payment  of  the  balance  due 
given  after  the  release  to  one  of  the 
obligors  on  payment  of  his  share. 
Winn  V.  Willson,  2  S.  C.  L.  617. 

67.  Edwards  v.  Marcy,  2  Allen 
(Mass.>  486. 

58.  Davenport  v.  Barnes,  2  N.  J. 
L.  198;  Garretsle  v.  Van  Ness,  2  N. 
J.  L.  17,  2  AmD  333. 

59.  Oa. — McCay  v.  Barber,  87  Qa. 
428 

kan.— Smith  v.  McNalr,  19  Kan. 
330.  27  AmR  117. 

La. — ^Pugli  V.  Uoore,  44  La.  Ann. 
209.  10  8  flO. 

N.  Y.— Ross  V.  Terry.  6S  N.  T.  CIS. 

N.  C. — Henderson  v.  Lsmly,  79  N. 
C.  169. 

Pa.— Flynn  v.  Allen,  57  Pa.  482. 
Eng. — Young  v.  Cole,  8  Blng.  N. 


Caa.  7S4,  82  ECL  884,  182  Reprint 
589. 

[a]  OonsUttttlonal  InraUOlty. — 

Where  the  bonds  are  valid  in  the 
contemplation  of  both  the  vendor  and 
the  vendee,  but  void  by  a  constitu- 
tional provision  adopted  after  the 
Issuance  thereof,  and  not  because  of 
the  want  of  power  to  enact  the  law 
under  which  they  were  issued,  nor 
because  they  are  ultra  vires,  nor  for 
any  other  legal  cause,  and  there  is 
nothing  on  their  face  Indicating  In- 
validity, there  is  a  breach  of  the  Im- 
plied warranty  of  identity  and  the 
vendee  may  recover.  Meyer  v.  Rich- 
ards, 168  U.  S,  885,  414.  16  SCt  1148, 
41  L.  ed.  199  [dlst  Otis  v.  Cullum,  98 
U.  S.  447,  23  L.  ed.  496]  (where  It 
was  said:  "If  this  were  a  case  where 
a  vendee  claimed  to  recover  back  the 
price  paid  by  him  on  a  purchase  of 
negotiable  securities,  which  pass  by 
delivery  from  hand  to  hand,  on  the 
averment  that  after  the  sale  it  had 
developed  that  they  were  not  valid 
(although  not  forgeries),  because  the 
law  under  which  they  had  been  Is- 
sued was  constitutionally  void  or 
ultra  vires,  the  claim  of  Implied  war- 
ranty of  existence  would  be  without 
merit,  for  the  reason  that  such  a 
state  of  fact  would  present  a  case 
of  a  sale  of  securities  whether  valid 
or  Invalid,  hence  engendering  no  Im- 
plication of  warranty  of  existence, 
under  the  state  of  facts  thus  sup- 
posed, the  purpose  of  the  parties  to 
•make  a  contract  of  that  nature  would 
legally  result  from  the  fact  that 
they  were  both  necessarily  equally 
chargeable  with  notice  of  want  of 
power,  and -therefore  would  be  both 
presumed  to  have  acted  with  refer- 
ence to  such  knowledge.  This  Is 
Otis  v.  Cullum.  But  It  Is  not  the 
case  at  bar,  since  It  is  here  admitted 
that  both  parties,  in  entering  into 
the  contract  of  sale,  contemplated 
valid  securities,  of  which  there  were 
many  outstanding,  and  those  de- 
livered were  void,  not  because  of  .8 
want  of  power  to  enact  the  law  under 
which  they  were  fsaued,  or  becauae 
they  were  ultra  vires  for  soms  other 
legal  cause,  but  because  they  were 
stricken  with  nullity  by  a  constitu- 
tional provision  adopted  after  the 
act  authorizing  the  Issue  of  the  se- 
curities, and  where  nothing  on  the 
face  of  the  bonds  Indicated  that  they 
were  Illegal"). 

[b]  VaUoM  of  eouUsrmttOB^ 
Where  the  consideration  appears  to 


For  later  easaa,  Oamopmanta  and  (fluuwM  In  the  law  aee  cumulative  Annotations,  aame  __  __ 

Digitized 


§§  98-100] 


BONDS 


[9  0.  J.]  61 


assignment,  all  the .  facts  and  eircnmstanoes  con- 
nected with  the  execution  and  delivery  of  the  ob- 
ligation, and,  after  heing  thus  advised,  the  as- 
signee agrees  to  take  it  at  his  own'  risk."^  The 
assignor  of  a  bond  also  undertakes  that .  he  is  the 
absolute  and  unconditional  owner  of  the  bond,  and 
has  an  indefeasible  right  to  demand  and  pass  to 
the  assignee  what  the  bond  calls  for,"'  unless  there 
is  an  express  stipulation  overridii^  such  an  impli- 
cation."' Like  other  warranties  of  title  the  war- 
ranty is  broken  as  soon  as  it  is  made,  if  in  point 
of  fact  the  bond  is  not  a  valid  seenrity,  and  the 
assignee  need  not  wait  until  it  is  due  before  bring- 
ing suit,  but  his  right  of  action  accrues 
immediately;"  nor  is  it  necessary  to  tender  a  re- 
torn  of  the  bond  before  the  commencement  of  the 
setion.^  A  different  rule  has  been  announced  as 
applying  to  assignors  of  government  bonds  payable 
to  order  or  to  beiarer;  that  is,  that  the  only  implied 
warranty  of  the  vendor  is  that  they  belong  to  him 
and  are  not  forgeries,  and  that  there  is  no  implied 
varranty  that  U»e  bonds  are  legally  issued.**  The 
principal  rule  has  been  further  qualified  by  a  rul- 
ing that  the  implied  covenant  arising  from  the 
assignment  is  not  a  guaranty  but  only  that  the 
assignee  shall  receive  the  money  from  the  obligor 
to  his  own  use,  and  if  the  obligee  should  receive 
it  that  then  the  assignor  would  he  answerable  over 
for  it;  but  if  the  assignor  has  dealt  in  good  faith 
Ms  responsibilities  cease  as  to  the  bond,*" 
[t  99]   f.  Revocation  or  Oanoellation  of  Aaaiga- 


maA.'"  After  the  as8^;nment  of -a  bond  has  be- 
come complete  the  assignor  has  no  power  to  release 
the  debt,  or  any  part  of  it;"  nor  can  the  assign- 
ment be  erased  or  canceled  by  either  the  assignor 
ot  the  assignee  without  the  knowledge  and  consent 
of  the  other.""  Neither  has  the  obligor  any  right 
or  authority  to  erase  or  to  strike  out  the  assign- 
ment."* Where  a  bond  is  assigned  by  an  instru- 
ment actually  executed  and  delivered,  the  fact  that 
the  bond  shows  on  it  the  erased  indorsement  of  a 
previous  transfer  to  another  $)arty  will  not,  in  the 
absence  of  proof  of  delivery  of  the  latter  assign- 
ment, be  adequate  to  avoid  the  former.^^  Where, 
howevei*,  a  bond  is  assigned  to  one  without  his 
knowledge  or  consent,  ■  the  death  of  the  assignor 
revokes  the  assignment/'  An  assignment  or  sale 
of  a  bond  may  be  rescinded  for  fraud;'"  but  the 
particulars  of  the  misrepresentations  and  fraud 
must  be  alleged  distinctly,  and  fully  and  clearly 
proved,  to  entitle  the  party  to  relief;"  and  relief 
will  be  granted  only  where  it  plainly  appears  that 
the  misrepresentation  or  undue  suppression  of 
material  facts  actually  occasioned  and  brought  Into 
existence  the  assignment  or  sale." 

[4  100]  g.  Bona  Fide  Pnrchanra — (1)  la  Oen- 
eraJL'*  One  who  purchases  a  n^otiable  bond  before 
maturity  for  a  valuable  consideration,  in  good  faith 
and  without  knowledge  or  notice  of  fmy  defect  of 
title,  is  a  bona  fide  purchaser  for  value  and  holds 
the  bond  by  a  title  valid  as  against  all  secret  equities 
claimed  by  the  obligor  or  other  person."   But  in 


be  valuatile  and  suffleient,  but  tnrns 
out  to  be  wholly  false  or  a  mere 
nutlUy.  then  a  promise  resting  on 
this  consideration  Is  no  longer  obli- 
gatory, and  the  party  paying  or  de- 

EosHing  money  on  It  can  recover  It 
ack.    McCay  v.  Barber,  »7  Ga.  428; 
Plynn  v.  Allen,  67  Pa.  482. 

Ic]  nrarlow  iKmds. — A  sale  or 
such  bonds  Impliedly  warrants  their 
validity,  where  the  holder  knows 
that  they  are  void  for  usury.  Ross 
V.  Terry,  SS  N.  T.  613. 

60.  McCay  v.  Barber,  87  Oa.  423; 
Porter  v.  Brisht,  82  Pa.  441;  Fiynn 
T.  Allen,  B7  Pa.  482. 

61.  Ark.— Ha»r  v.  Tost,  14  Ark. 
4S5.  It  3W  372. 

G a. —McCay  v.  Barber,  S7  Oa.  423. 

Ky. — Bmmerson  v.  Claywell.  14  B. 
Hon.  18.  68  AmD  64S. 

La. — Pugh  T.  Hoore,  44  La.  Ann. 
20»,  10  S  710. 

N.  T.— L«dwlch  V.  UcKlm,  53  N. 
T.  107. 

aa.   Corcoran      Henabaw.  8  Gray 

(Mass.)  267. 

63.  Flynn  v.  Allen,  67  Fa.  482. 

64.  Flynn  v.  Allen,  67  Pa.  482. 
[a]    Ocmaterfelt  bauds. — One  who 

tnrchases  counterfeit  United  States 
onda  which  have  been  redeemed  by 
the  government  may  recover  back 
That  he  has  paid  therefor  before  he 
has  returned  them  or  repaid  the 
government.  Brewster  v.  Burnett, 
lis  Mass.  6B.  2S  AmR  203. 

85.  Otis  V.  Cullum,  92  U.  S.  447, 
tt9,  23  L..  ed.  496  [dlst  Meyer  V. 
Richards.  163  U.  S.  385,  16  SCt  1148, 
41  ed.  199]  (where  the  court  said: 
"Such  securities  throng  the  channels 
of  commerce,  which  they  are  made 
to  seek,  and  where  they  find  their 
market.  They  pass  from  hand  to 
band  like  iMuik-notes.  The  seller 
fB  liable  ex  delicto  for  bad  faith; 
and  ex  contractu  there  is  an  Im- 

tiled  warranty  on  bis  part  that  they 
elong  to  him,  and  that  they  are  not 
lorf^prfes.  Where  there  is  no  express 
atlpulation.  there  Is  no  liability  be- 
Tond  this.  If  the  buyer  desires 
special  protection,  he  must  take  a 
naranty.  He  can  dictate  Its  terms, 
uid  refuse  to  buy  unless  it  be  given. 
If  not  taken,  he  cannot  occupy  the 
vantage-ground  upon  which  It  would 
nave  placed  him");  Ruohs  t.  Chat- 
tanooga Third  Nat.  Bank.  94  Tenn. 


67,  23  SW  SOS  (municipal  bonds) 

M.  Lloyd  V,  MoNamara.  19  Pa. 
180;  Elliott  V.  Miller,  Add.  <Pa.>  269; 
Cumratngs  v.  Lynn,  1  Dall.  (Pa.)  444, 

1  L.  ed.  216:  Peay  v.  Horrlaon.  10 
Oratt.  (61  Va.)  U». 

.  87.  OasoeUatloa  of  lastewnuirti 
generally  see  C!an<»llatIon  of  Instru- 
ments [6  Cyc  282]. 

SevDMtloB  of  asalffninea'te  gener- 
ally see  Assignments  I  101. 

«B.  Block  V.  Walker,  2  Ark.  4.  See 
also  supra  I  96. 

60.   Block  V.  Walker,  2  Ark.  4. 

[a]  Beason  for  rule.  The  assign- 
ment being  a  contract  entered  Into 
by  mutual  consent  of  two  persona, 
cannot,  when  properly  executed,  be 
revoked  or  dissolved,  except  by  the 
like  mutual  consent  of  both.  Block 
v.  Walker,  S  Ark.  4. 

[b]  Th*  asalgwxr  haa  no  tight  to 
strike  out  and  to  erase  the  assign- 
ment after  he  has  once  executed  it, 
and  after,  by  delivery.  It  has  become 
complete;  he  would  have  no  right  to 
alter  or  to  change  the  contract  or 
assignment  to  the  prejudice  of  the 
assignee  or  obligor,  without  his  con- 
sent or  agreement.  Block  v.  Walker, 

2  ArK  4. 

[c]  irer  o«n  the  asainas,  after 
assignment  In  full  and  delivery  to 
him,  restore  the  legal  interest  in  the 
bond  to  the  assignor  by  the  erasure 
or  cancellation  of  the  asalgnment, 
without  the  knowledge  and  consent 
of  the  assignor.  Block  v.  Walker,  2 
Ark.  4;  Davis  v.  Christy.  8  Mo.  669 
(decided  under  a  statute  which  made 
the  assignee  of  a  bond  the  legal 
owner  so  that  no  suit  could  be  main- 
tained after  the  assignment  In  the 
name  of  the  obligee  or  payee). 

TO.    Block  V.  Walker^  Ark.  4. 
VI.    Ruth  V.  Loos,  2  Woodw.  (Pa.) 
308. 

TO.  Ellis  V.  Smith.  38  He.  114 
(holding  that  If  a  bond  Is  assigned 
to  several,  and  only  one  of  them 
knows  of  the  transfer  or  accepts  Its 
provisions,  the  aaalgnment  Is  revoked 
by  the  asslgnot's  death  as  to  all 
who  ha\'e  not  assented). 

73.  Pindlnv  v.  Baltimore  Trust, 
etc.,  Co.,  97  Hd.  716.  65  A  879  (hold- 
ing thai  where  defendant,  the  pro- 
moter of.  and  a  large  stockholder  In, 
an  enterprise,  and  also  the  tnwtee 
under  a  mortgace  aecnrioc  houta 


Issued  to  finance  the  same.  Issued  & 
circular  advertising  Uie  bonds,  stat- 
ing that  It  had  made  a  careful  In- 
vestigation of  the  property  and  a 
conservative  estimate  oi  Its  earning 
capacity,  which  representations  were 
false  In  fact,  and  made  with  fraudu- 
lent Intent,  and  defendant  also  sub« 
pressed  material  information  as  to 
the  value  and  safety  of  the  bonds  as 
an  Investment,  plaintiff  who  pur- 
chased bonds  on  the  faith  of  such 
representations  was  entitled  to  a 
reacisslon  of  the  contract). 

[a]  XnabUlte  to  restore  statna 
«no«~-A  rescission  by  the  buyer  of  an 
executed  sale  of  certain  bonds  for 
fraud  cannot  be  defeated  by  the  seller 
on  the  ground  that  the  buyer  has 
parted  with  the  bonds,  and  so  can- 
not restore  the  status  quo,  where  he 
parted  with  them  on  the  advice  of 
the  seller.  Pindiay  v.  Baltimore  Trust 
etc.,  Co.,  97  Md.  716,  65  A  379. 

Besolssion  of  eontnMts  generally 
see  Contracts  [9  Cyc  438]. 

74.  Findlay  v.  Baltimore  Trust, 
etc.,  Co..  97  Md.  716,  66  A  879. 

70.  Flndlay  v.  Baltimore  Trust, 
etc.,  Co.,  97  Md.  716,  66  A  379. 

T6>  Bona  fide  pnTohaser  oft  Cor- 
porate bonds  generally  see  Corpora- 
tions [10  Cyc  1173],  Municipal 
bonds  see  Municipal  Corporations  [28 
Cyc  1615].  Negotiable  instruments 
generally  see  Bills  and  Notes  fiS  682- 
736. 

Befomatlon  of  Inatnunwits  at 
against  bona  fide  iraxobaser  see  Ref- 
ormation   of   Inatniments    [34  Cyc 

7T.  V.  8. — Macon  County  T. 
Shares,  97  U.  8.  272,  24  L.  tA.  SSBj 
Lexington  v.  Butler,  14  Wall.  282,  20 
L.  ed.  809. 

Ala. — Lebeck  v.  Ft.  Payne  Bank, 
116  Ala.  447,  22  S  76.  67  AmSR  ii 
(as  against  creditor) ;  Oilman  v.  New 
Orleans,  etc.,  R.  Co»  72  Ala.  666. 

Colo. — Kinkel  T.  Harper,  7  Colo.-  A. 
46,  42  P  173. 

Conn. — ^Rockvtlle  Nat.  Bank  v.  Citi- 
zens Gaa  Light  Co.,  12  Conn.  BTS,  46 
A  861. 

Me.— Smith  T.  Harlow,  64  Me.  610. 
Md.— State  V.  Brown,  64  Md.  199, 
1  A  64,  6  A  172. 


Mo. — Fogg  V.  Sedalla  School  Diet., 
76  Mo.  A.  159:  Tyre 
B.  Co..  7  Ho.  A.  214. 


Tyrell      Cairo,  etc. 
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order  that  a  purchaser  -without  notice  may  be 
entitled  to  protection,  in  equity,  he  must  be  a  pur- 
chaser without  notice  not  only  at  the  time  of  the 
contract  or  conveyance,  but  also  at  the  time  of  the 
payment  of  the  purchase  money.''  Unless  the 
eircumatanoes  are  such  that  a  purchaser's  failure 
to  inquire  eonstitntes  bad  faith,'*  the  title  and 
rights  of  a  holder  in  good  faith  and  for  value  are 
o^inarily  not  affected  by  fraud,  error,  or  mistake 
of  which  he  has  no  notice."*  Thus  negotiable 
bonds  payable  to  bearer  are  valid  in  the  hands  of 
a  bona  fide  purchaser,  although  they  are  sold  by 
a  trustee  or  agent  in  violation  of  his  trust;"*  and 
this  principle  applies  to  uncanceled  bonds  which 
have  been  paid,  but  are  again  put  into  circulation 
through  the  n^ligence  of  the  obligor."'  The  origi- 
nal consideration  for  the  bond  cannot  be  inqui^ 
into  as  a  defease  as  against  a  bona  fide  holder 
unless  the  purchaser  is  put  on  notice  as  to  the 
illegality  or  want  of  the  consideration'*  or  unless 

N.  J.— Bojrd  V.  K«nn«dr,  S8  N.  J. 
Jj.  146,  20  AmR  376;  Lembeck  t. 
Jarvts  Termliuil  Cold  Storue  Co.. 
70  N,  J.  Eg.  757,  64  A  126  laff  68 

N.  T. — ^Bvertaon  v.  Newport  Nat. 
Bank,  66  N.  Y;  14,  ii  AmR  9:  Toinp> 
Una  County  NaL  Bank  v.  Bunnell, 

itc,  Inv,  Co.,  8  App.  DiT.  90,  40  NTS 
11  [aff  16S  N.  T.  S?»  mem.  67  NE 
11S8  mem];  Seybell  v.  National  Cur- 
rency Bank.  2  ISaly  S8S.  4  AbbPrNS 
863  faff  64  N.  Y.  SM.  It  AmR  6881: 
XMalleld  V.  Illinois.  8  Hill  158,  26 
Wend.  198. 

N.  C.— Christian  v.  Parrott,  114  N. 
C.  21S,  19  SB  161. 

Pa. — Gibson  v.  Ijenhait.  Ill  Pa. 
624,  6  A  62;  Gibson  v.  Lenhart.  101 
Pa.  582;  Da  via  v.  Barr.  9  Sers-  &  R. 
137  (holding  that,  where  an  obllKee 
on  taking  a  bond  with  a  warrant  of 
attorney  agreed  by  a  separate  writ- 
ing not  to  enter  up  judgment  or  to 
permit  It  to  be  done,  an  assignee  for 
a  valuable  consideration  without 
notice  1»  not  bound);  Fox  t.  Iron  Co., 
17  I>glnt  149. 

Tenn. — Stalnbaek  v.  Jtmk  Broa. 
Lumber,  etc.,  Co.,  88  Teon.  806,  89 
SW  680. 

Va. — Washington,  etc..  R.  Co.  v. 
Casenove.  83  Va.  744,  8  SB  438;  Moore 
T.  Holcombe,  3  Leigh  (30  Va.)  697. 
24  AmD  688. 

[a]  Want  of  title  la,  Tmdov^ 
A  purchaser  of  bonds.  In  good  faith. 
Is  unaffected  by  want  of  title  In  their 
Vendor.  In  re  Leland,  16  P.  Cas.  No. 
8,22»,  e  Ben.  176:  Boyd  v.  Kennedy, 
88  N.  J.  L.  146,  20,  AmR  376. 

Tb]  Fnrohasers  of  bonds  oaimot 
be  considered  bona  fide  holders.  If, 
after  their  purchase,  an  action  Is 
brought  on  the  bonds,  and  Judgment 
recovered  by  payees  named  tn  the 
coupons.  Hale  v.  Baldwin  Town  Bd., 
49  Mich.  370,  13  NW  SSS. 

78.  Lytle  v.  Lansing,  147  U.  S. 
69,  IS  set  264.  87  L.  ^  78  [aff  88 
Fed.  204]. 

78.    See  Infra  It  107-110. 

80.  U.  8. — Kennicott  v.  Wayne 
County,  14  P.  Cas.  No.  7,710,  6  Blss. 
188  (a  case  of  nonadmlseibiUty  of 
evidence  to  impeach  bonds) ;  Mus- 
catine V.  Mississippi,  etc.,  R.  Co..  17 
F.  Cas.  No.  9,971,  1  Dill.  686  (fraud 
of  payee). 

Ala. — SUte  v.  Cobb.  64  Ala.  127 
(fraud  or  mistake  In  overissue  of 
railroad  bonds). 

Iowa. — Des  Moines  Gas  Co.  v.  Char- 
ter Oak  L.  Ins.  Co..  61  Iowa  705,  1 
NW  693  (delivered  to  A  by  mistake 
and  hypothecated);  Des  Moines  Oas 
Co.  v.  West,  60  Iowa  16  (fraudulent 
acts  of  president). 

La. — Buckingham  v.  Board  Liqui- 
dation, 39  La.  Ann.  343,  1  3  653 
(overissue  through  error  or  fraud  of 
state  boards);  Manning  v.  Board 
Liquidation,  89  La.  Ann.  887.  1  S  654. 

N.  J. — Lembeck  t.  Jarvls  Terminal 


he  purehasas  only  an  equitable  interest  in  the 
bond."  However,  even  a  bona  fide  purchaser  for 
value  cannot  enforce  a  bond  which  is  void,**  as 
where  it  is'  made  void  by  the  constitution  of  a 
state,'^  or  hag  been  unlawfully  aHeredj"*  unless  the 
alteration  is  an  immaterial  one."" 

IBstoppeL  An  owner  of  bonds  will  be  estopped 
from  asserting  his  title  or  questioning  their  valid- 
ity as  against  a  bona  fide  holder,  where  by  his 
acts  he  has  enabled  his  agent  to  transfer  them,*** 
or  where  he  executes  the  bonds  to  another  for  the 
purpose  of  raising  money  on  them  but  the 
estoppel  will  not  be  applied  in  the  latter  case  un- 
less it  appears  with  reasonable  certainty  that  the 
obligor  had  notice  that  the  bonds  were  to  be  sold.*' 

D^CmidiiK  on  TsUdi^  of  law.  Where  the  law 
under  which  a  bond  is  issued  is  ree(^ized  as 
valid,  at  the  time  the  bond  is  sold,  by  the  highest 
state  court,  i  snbseqaent  deepen  of  that  court 


Co^d  Storage  Co..  70  N.  J.  Eq.  767. 
64  A  128  [aft  69  N.  J.  Eq.  460,  60  A 
956.] 

N,  Y.— Leavltt  v.  Dabney.  SO  N.  Y. 
Super.  860  (bonds  of  foreign  govern- 
ment wrongfully  put  tn  olrcuu-tlon), 
[a]  lllnake  or  igafoaaoe  tn  n- 
«Td  to  tlu  prMHlnm  on  govorunant 
ooBdS  which  Is  not  of  the  essence  of 
the  contract  nor  its  procuring  cause 
does  not  avoid  a  sue  thereof,  and 
where  such  bonds  are  deposited  in 
a  bank  which  purchasea  thnn  In  good 
faith  at  par  and  both  parties  are 
ignorant  that  they  were  then  selling 
at  a  premium,  the  depositor  cannot 
recover  such  premium  and  the  sale  la 
valid.  Sankey  v.  Mifllinburg  Rrat 
Nat.  Bank,  78  Pa.  48. 

81.  Long  Island  L.  A  T.  Co.  t. 
Columbia,  etc..  R.  Co..  66  Fed.  466. 

[a]  Prandnleat  sale  by  agent. — 
(1)  Wbere  an  agent  to  refund  cer- 
tain bonds  of  a  school  district,  after 
taking  up  such  bonds,  sold  them  for 
value  to  Innocent  parties,  the  dis- 
trict is  liable  for  such  bonds.  Fogg 
V.  Sedalia  School  DIsL,  76  Mo.  A. 
169.  (2)  But  it  has  been  held  that  a 
state  bond  In  negotiable  form,  which 
has  come  into  the  hands  of  innocent 
holders  after  having  been  fraudu- 
lently reissued  from  the  treasurer's 
office.  Is  subject  to  defenses.  Her- 
wig  V.  Richardson,  44  La.  Ann.  703, 
11  S  136. 

83.  Rockvllle  Nat.  Bank  v.  Citi- 
zens Qas  Light  Co.,  72  Conn.  676, 
46  A  861. 

83.  In  re  Leland,  16  F.  Cas.  No. 
8.229.  6  Ben.  175. 

[a]  Ho  eonatderatloa,  or  a  f«Sl- 
nre  of  eosstderatlon.  Is  no  defense  on 
a  bond  against  an  assignee  for  value, 
and  without  notice  of^  any  claim  of 
defendant  a»  maker.  Parker  v. 
Flora,  68  N.  C.  474.  " 

[b]  A  bond  fonadsd  oa  an  Ulegal 
oonslderatioa  is  good  in  the  hands  of 
a  bona  flde  purchaser  for  value  when 
taken  without  notice  and  on  the 
obligor's  promise  to  pay.  Pettit  v. 
Jennings.  2  Rob.  (41  Va.)  676  (hold- 
ing that,  although,  on  a  bill  In  equity 
by  an  obligor  against  the  obligee 
and  his  assignee,  it  is  fully  proved 
that  the  bond  was  given  for  a  sam- 
Ing  conalderatlon.  still  the  obTlror 
will  not  be  discharged  from  liability 
to  the  assignee,  if  the  assignee  had 
no  knowledge,  before  the  bond  was 
assigned,  of^ Its  having  been  executed 
for  money  won  at  play,  and  was  In- 
duced to  purchase  the  same  by  the 
assurances  of  the  obligor  that  there 
was  no  objection  to  It  and  that  it 
would  be  paid);  Woodson  v.  Barrett, 
2  Men.  A  M.  (12  Va.)  80,  8  AmD  012. 

[c]  WiMM  hr  Btatnto  an  ohUgor 
may  IntsrpoBs  anj  defsaae  that  might 
have  been  used  against  the  original 
obligee,  the  defense  that  the  execu- 
tion of  coupon  bonds  was  procared 
by  fraud  and  wlUunit  consideration 


la  available  agalnt  a  bona  fide  pur- 
chaser, although  the  payee  was  en- 
gajied  In  the  business  ox  taking  and 
selling  such  bonds,  that  fact  not  be- 
ing known  to  the  obllgon  and  the 
bonds  not  being  delivered  to  be  put 
In  circulation.  Lonlsvllle  Ina.  Co.  v. 
Hoffman,  60  SW  9T9,  20  KyL  2016. 

OoaatdABattA  tut  aala  see  Infra 
I  106. 

84.  Rand  State.  86  N.  C.  194. 
<  AmR  741  (holding  that,  where  a 
claim  of  a  bona  flde  holder  of  bonds 
is  paid  In  treasury  notes  ezpresaly 
fundable  In  state  bonds  to  am  de- 
livered, but  which  are  never  de- 
livered. Bueh  claim  Is  baaed  on  an 
Illegal  oonalderatlon  and  Is  not  re- 
coverable) :  Woodson  v.  Barrett,  S 
Hen.  &  M.  (IS  Va.)  SO.  8  AmD  61S. 

85.  York  V.  XcNtttt.  18  Tex.  IS. 
67  AmD  607. 

88.  Brenham  v.  German-American 
Bank,  144  U.  S.  178,  649,  12  8Ct  669. 
976.  86  L.  ed.  390;  Merrill  v.  Montl- 
cello,  138  U.  S.  678,  11  SCt  441.  84 
L.  ed.  1069;  State  T.  Hart.  46  La. 
Ann.  40,  14  a  607. 

87.  State  v.  Hart,  46  La.  Ann. 
54.  14  8  480. 

88.  Kalb  V.  17.  S..  18  Ct.  CL  560; 
State  v.  Hart,  46  La.  Ann.  40.  14  S 
507.  See  generally  Alteration  of  In- 
struments I  11. 

[aj  Bo  a  noaaerotlaMe  "rsgls- 
terea"  bond  cannot  by  erasures  and 
filling  up  of  blanks  be  made  negoti- 
able and  gtva  valid  title  as  such. 
Cronln  v.  Patrick  County,  89  Fed. 
79. 

89.  Brown  v.  tJ.  S.  20  Ct.  CI.  416; 
Com.  V.  Emigrant  Industrial  Sav. 
Bank,  98  Mass.  12.  98  AmD  129 
(holding  that  the  fraudulent  alter- 
ation of  numbers  of  a  negotiable 
bond  payable  to  bearer,  being  an  im- 
material alteration,  does  not  void 
the  title  of  a  subsequent  holder  In 

good  faith);  Blrdsall  v.  Russell,  89 
r.  Y.  220. 

90.  Rockvllle  Nat.  Bank  v.  Citl- 
sens'  Oaslight  Co.,  72  Conn.  671,  46 
A  361.  Compare  Vamey  v.  Curtis. 
218  Mass.  309,  100  NE  660,  LKA 
1916A  62S,  AnnCa8l914A  340  (holding 
that  any  carelessness  of  the  owner 
of  bonds  In  Intrusting  them  to  her 
son-in-law  for  safe-keeping  was  not 
negligence  as  to  a  third  person  to 
whom  he  transferred  them  as  col- 
lateral security,  the  owner  being  un- 
der no  duty  to  such  third  person  to 
keep  the  bonds  carefully) ;  Tyrell 
v.  Cairo,  etc.,  R.  Co.,  7  Mo.  A.  294; 
Toung  V.  HacNIder,  26  Can.  S.  C. 
272 

91.  Hefferman  v.  Brlerly,  62,SW 
862.  28  KyL  804  (holding  that  the 
obligor  is  estopped  to  plead  want  of 
conalderatlon  where  he  gives  bonds 
to  a  corporation  to  raise  money); 
Waggoner  v.  German-American  Tftle 
Co.,  66  SW  961,  22  KyL  216. 

88.   Waggoner,  v.  (}«rmaa-Amari- 
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cannot  iuTaUdata  it  in  tlw  hands  of  a  bona 
pnrehaaer.** 

An  ttffiifTHW  of  a  noniwgotiable  iMnd  takes  it 
sabjeet  to  all  the  equities*  although  he  takes  the 
assignment  tor  valoe  and  withont  notice;"  and  a 
holder  is  perticnlarly  subject  to  sueh  equities, 
irhm  the  liond  contains  a  piOTision  whieh  amounts 
to  notice  of  its  nonn^tiability.*" 

[i  201]  (S)  Parohasar  tm  Bona  Fida  HoUar. 
A  pniehaser  of  negotiable  bonds  from  one  who  is  a 
bona  fide  bolder  for  valne  before  maturity  irithout 
notice  of  an  infirmity  Uuxein  takes  all  the  rights 
of  the  seUer,  altho^Eh  the  seeond  pnrohaser  may 
have  had  notice  of  such  infirmity  when  he  bought,'' 
and  it  is  imihaterial  that  he  purchased  after 
matnrity.*' 

An  flxcaptkm  to  this  rale  is  that  if  the  bond 
retnms  to  the  original  obligee  it  is  not  shielded  as 
it  was  in  the  hasxda  of  the  bona  fide  holder  without 
notice  or  wonld  have  been  in  the  hands  of  any 
other  person  holding  under  him,  but  is  subject  to 

can  Title  Co.,  B9  SW  961,  M  KyT. 
215. 

S3.  Anderson  v.  Santa  Anna,  118 
U.  S.  356,  e  8Ct  41S,  29  U  ed.  683; 
Taylor  V.  TpBlIanti,  105  U.  S.  SO,  26  L. 
ed.  1008;  K«no8ha  v.  Lawson,  9  Wall. 
(U.  S.)  477,  19  U  ed.  725  [foil  Oel- 
pecke  V.  X>tibuque,  1  Wall.  (U.  8.) 
176.  17  L.  ed.  &201;  Marshal  v.  Biffin, 
6  Fed.  78S  fapp  dlam  106  U.  S.  678, 
ISCt  484,  27  L,  «d.  249]. 

M.  Scott  Scfareeve,  12  Wheat. 
(U.  S.)  «0K,  6  ed.  744;  Cronln  t. 
Patrick  County,  89  Ped.  79;  Hac- 
nii'.er  V.  Louisville  Banking  Co.,  67 
SW  843,  24  KyL  1;  Hefferman  v. 
Brlerly,  62  SW  8S2,  28  KyL.  804; 
Picket  Uorrls,  2  Wash.  (2  Va.)  2S6; 
Norton  V.  Rose.  2  Wash.  (2  Va.)  288. 
See  also  supra  I  96. 

[a]  Bom  flds  Aoldev  of  aomw- 
ntlaUe  "banOm  to  wUok  ar«  attaelwd 
&ts»—t  eoi9oa«  psjable  to  Tismmt 
takes  subject  to  defenses.  Richard- 
son T.  Woodruff,  20  Nebr.  182,  29  NW 
108. 

90.  Pepper  t.  Saltne  County,  1 9 
T.  Gas.  No.  10.972,  4  Dill.  270  note. 

9e.  Lytle  v.  lAnsliiB,  147  V.  S. 
59.  IS  set  2G4,  S7  U  ed.  78:  Scotland 
County  V.  Hill,  182  U.  S.  167.  10  SCt 
2S,  88  L..  ed.  261;  Porter  v.  Pltts- 
bare  Bessemer  Steel  Co.,  122  U.  S. 
187.  7  SCt  1208.  SO  L.  ed.  1210;  Mont- 
Clair  Tp.  V.  Ramsdell,  107  U.  8.  147, 
2  set  891,  27  L.  ed.  431;  Oeorgta 
C«nL  R.,  etc.,  Co.  v.  Fanners'  I4.  A  T. 
Co.,  114  Ad.  263,  52  CCA  149  {holding 
that  the  validity  of  negotiable  bonds 
Issued  and  sold  to  bona  ftde  pur- 
diuera  for  value  Is  not  afTeetea  In 
the  hands  of  a  subse<iuent  holder,  be- 
eaase  an  Intermediate  owner  could 
not  have  enforced  the  same);  Rollins 
V.  Ounntson  County  Bd.  of  Comrs.,  80 
Ped.  692,  28  CCA  91  [rev  on  other 
grounds  178  U.  S.  25S;  19  SCt  890, 
48  L.  ed.  689];'  Foote  v.-  Hancock.  9 
P.  Cas.  No.  Oil.  116  Blatcbf.  343; 
lAUgfaltn  V.  Chicago  R.  Elqulpment 
Co.,  182  111.  A.  280;  HIbbs  v.  Brown, 
U!  App,  Dlv.  214,  98  NTS  36S  [aff 
190  N.  Y.  167,  82  NB  1108];  Elwell 
V.  Tatum.  6  Tex.  Civ.  A.  897.  24 
SW  71,  25  SW  484.  See  also  Bills  and 
Notes  i  685. 

[a]  A  iMuife  taldar  a  plsdrs  of 
aiffpaaUe  bonds  as  — arltr  for  a 
isu,  with  knowledge  of  a  defense  to 
a  guaranty  thereof.  Is  itself  a  bona 
llde  purchaser  If  Its  pledgor  was: 
and  therefore  canoellatlon  thereof 
cannot  be  decreed  in  an  action  to 
which  it  la  not  a  party.  Ijoulsvllle 
Tniflt  Co. -v.  LonlsviUek  etc,  R.  Co., 
T6  Fed.  43S.  22  CCA  878  Jmod  on 
other  grounds  174  U.  8.  562,  19  SCt 
117,  4f  U  ed.  10811. 

97.  Georgia  Cent.  R.,  etc^  Co.  v. 
Parmers*  L.  A  T.  Co..  lie  Fed.  700 
[air  114  Fed.  262,  63  CCA  149]. 

[a]  Aa  Sumeat  pnnfluuM*  from  an 
>  anst  can  give  good  title  to  another, 
although  the  bonds  had  become  due 
before    the    last   transfer.  Grand 


Rapids,  etc.,  R.  Co.  v.  Banders,  64 
HowPr  (N.  Y.)  214  [rev  on  other 
grounds  17  Hun  652]. 

98:  Blwell  V.  Tatunl,  6  Tex.  Civ. 
A.  897,  24  SW  71,  26  SW  434  (holding 
that  an  investment  company  making 
as  agent  loans  on  bonds,  etc.,  payable 
to  Investors  and  guaranteed  by  it  is 
not  an  Innocent .  holder  for  value, 
where  It  takes  up  said  bonds  at  ma- 
turity). 

99.  New  Orleans,  etc.,  R.  Co.  v. 
Mississippi  College.  47  Miss.  560. 

1.  U.  S. — Wylie  V.  Missouri  Pac. 
R.  Co.,  41  Fed.  628  (negotiable  rail- 
road bonds);  Brown  v.  u.  0.,  20  Ct. 
CI.  418. 

Pla. — ^Internal  Impr.  Fund  v. 
Lewis,  84  Fla.  424,  16  8  826,  48 
AmSR  209,  26  LRA  743. 

La. — Planters  Cons.  Assoc  v. 
Avegno,  28  La.  Ann.  662. 

Me.— Smith  v.  Harlow,  64  Me.  610. 
Mich. — Adrian   v,   Whitney  Cent 
Nat.  Bank,  180  Ulch.  171.  146  NW 
<S4,  AnnCa8l916A  «0D  and  note. 

N.  J.— Fifth  Ward  Sav.  Bank  v. 
Jersey  Cl^  First  Nat  Bank,  48  N. 
J.  Lb  611,  T  A  818:  Boyd  v.  Kennedy, 
88  N.  J.  L.  14C.  20  AmR  376  (bonds 
payable  to  blank  and  bought  in  the 
market  Itona  fide  for  value):  Elisa- 
beth V.  Force,  29  N.  J.  Eq.  687. 

N.  Y. — Manhattan  Sav.  Inst  v.  New 
York  Nat  Exch.  Bank,  170  N.  Y.  68, 
62  NE  1079,  88  AmSR  640  laS  53 
App.  Div.  836  mem,  65  l<fY3  757] 
(holding  that  where  one  who  for  sev- 
eral months  had  an  account  with  a 
bank  as  trustee  obtained  a  loan  on 
certain  bonds  which  had  in  fact  been 
stolen,  and  the  corners  of  the  bonds 
which  had  been  outstanding  for 
twenty  yeats  were  burned,  and  the 
borrower  was  an  ex-convict,  of  which 
fact  the  bank  had  no  knowledge,  it 
was  inBUf&clent  to  impose  any  duty 
on  the  bank  to  Inquire  into  the 
ownei'shlp  of  the  bonds  or  the  au- 
thority of  the  depositor,  as  the  bonds 
might  have  been  torn  or  mutilated 
by  long  use,  and  the  bank,  having 
no  knowledge  of  his  character,  was 
not  required  to  look  on  him  with 
suspicion) ;  Dutchess  County  Mut 
Ins.  Co.  v.  Hachfield,  78  N.  Y.  226 
[rev  1  Hun  675.  4  Thompa.  &  C.  168, 
47  HowPr  330J;  Newton  v.  Porter, 
69  N.  Y.  133,  26  AmR  162;  Evertson 
V.  Newport  Nat  Bank,  66  N.  Y.  14, 
23  AmR  9  (bonds  payable  to  bearer). 

Pa. — Cochran  v.  Fox  Chase  Bank, 
209  Pa.  84.  58  A  117,  103  AmSR  97l 
and  note;  Carpenter  v.  Rommel,  6 
Phila.  34. 

Tex. — ^Texas  Banking,  etc.,  Co.  v. 
Tumley,  61  Tex.  366. 

[a]  Beaaea  for  nll*^"Commer- 
dal  securities  of  this  character  are 
an  exception  to  the  rule  that  one 
cannot  give  a  better  title  to  persona] 

Property  than  he  has  bimsetf,  and  as 
etween  the  holder  who  has  taken 
them  before  maturity,  for  value,  and 


any  defense  tiiat  could  have  been  made  had  it 
never  been  tMnoCerred  at  alL" 

H  102]  (8)  iMt  or  Stolen  Bonds.  A  bona  fide 
holder  for  vslne,  of  a  lost"  or  stolen^  ne^tiable 
bond  taken  in  the  usoal  eonrse  of  bnsineBs  ocqnir^ 
a  gfiod  title  thereto,  even  as  against  him  from 
whom  it  was  stolen.  He  is  entitled  to  recover  the 
full  amount  of  principal  and  interest  dne  thereon, 
notwithstanding  he  may  have  had  a  suspicion  of 
defect  in  the  title  and  have  hew.  guilty  of  negli- 
gence in  respect  to  it  at  the  time  the  transfer.* 
His  title  will  not  be  defeated  unless  he  was  guilty 
of  bad  faith,*  as  where  he  had  knowledge  or  notice 
at  the  time  of  the  purchase  that  the  bond  had  berai 
lost*  or  stolen,  and  that  the  seller  had  not  a  good 
title.'  The  fact  that  the  bonds  were  stolen  merely 
throws  on  the  purchaser  the  necessity  of  showing 
the  eirenmstanees  under  whieh  he  obtained  them 
and  that  such  circumstances  constitute  him  a  bona 
fide  holder.'  Where,  however,  nonnegotiiUile  bonds 
are  lost  or  stolen,  their  rightful  owner  may  follow 

the  real  owner  from  whom  they  were 
obtained  by  fraud  or  felony,  the  title 
of  the  former  will  prevail,  unless  he 
took  his  title  mala  fide."  Fifth  Ward 
Sav.  Bank  v.  Jersey  City  First  Nat 
Bank.  48  N.  J.  L.  613,  616.  7  A  818.  To 
same  affect  Texas  Banking,  etc.,  Co. 
V.  Tumley,  61  Tex.  366. 

fbl  irevottahle  Xastnuueats  X«w. 
—''The  cardinal  principles  upon  this 
subject  have  been  •condensed  and 
crystallised  Into  statute  law  In  many 
States  by  the  uniform  negotiable  in- 
strument act."  Adrian  v.  Whitney 
Cent  Nat  Bank,  ISO  Mich.  171,  1T», 
146  NW  654,  AnnCaslBKA  600. 

9.  New  Orleans,  etc.  R  Co.  v. 
Mississippi  College,  47  Miss.  660. 

3.  New  Orleans,  etc.,  R-  Co.  v. 
Mississippi  College.  47  Miss.  660. 

4.  Seybell  v.  National  CJurrency 
Bank,  2  Daly  883,  4  AbbPrNS  863 
[aff  54  N.  Y.  288,  13  AmR  683]  (hold- 
ing that  want  of  good  faith  exists 
where  there  is  a  knowledge  of  the 
seller's  want  of  title,  or  a  means  of 
knowledge  to  which  the  purchaser 
willfully  shuts  his  eyes):  Lord  v. 
Wilkinson,  2  Thomps.  A  C.  (N.  Y.) 
179  (Where  one  of  the  firm  had  read 
handbills  describing  the  stolen  bonds 
and  had  received  personal  wamlnr 
not  to  buy  them,  and  there  was  no 
sufllelent  rebuttal). 

[a]  nnffldsaar  of  wftloe. — (1)  A 
bank  taking  bonds  as  collateral  Is 
not  bound  by  notice  of  a  theft  pub- 
lished in  newspapers  eighteen  yeara 
before.  Manhattan  Sav.  Inst.  v.  New 
York  Nat  Gxch.  Bank,  42  App.  Dlv. 
147,  69  NYS  61.  (2)  It  may  be  shown 
by  a  bank  which  has  purchased  stolen 
bonds  that,  although  a  printed  cir- 
cular describing  the  bonds  and  stat- 
ing that  they  were  stolen  was  IWTt 
with  the  bank,  nevertheless  such  no- 
tices were  ordinarily  disregarded, 
since  they  were  so  numerous  that  it 
would  be  Impracticable  to  keep  track 
of  them.  Seybell  v.  National  Cur- 
rency Bank,  2  Daly  383,  4  AbbPrNS 
362  [BLttU  N.  Y.  288,  18  AmR  683]. 

[b]  ns  fsUaze  or  -Oie  owner  to 
Cfve  noUoe  is  not  fatal  where  the 
condition  In  the  bonds  Is  such  as  to 
put  a  purchaser  on  inquiry.  Maas 
v.  Missouri,  etc.,  R.  Co.  83  N.  Y.  228: 
Ledwich  v.  McKlm,  63  N.  T.  307  [aff 
35  N.  Y.  Super.  304.  as  to  Impfled 
notice]. 

[c]  votlee  after  ttatarlty— Bank- 
ers and  brokers  who  receive  notice 
of  loss,  after  maturity.  Identifying 
the  paper,  should  make  some  memo- 
randa or  use  other  reasonable  means 
whereby  they  may  refer  to  the  serv- 
ice of  the  notice.  Vermilye  v.  Adams 
Express  Co.,  21  Wall.  (TJ.  8.)  138,  2B 
L.  ed.  609. 

5.  Manhattan  Bav.  Inst  t.  New- 
York  Nat.  Exch.  Bank,  42  App.  Div. 
147.  59  NYS  61. 

Burden  of  pxoM  as  to  bona  flds 
pnroliaser  of  lost  or  stolen  iKWd  ses 
Infra  I  224. 
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them  or  their  proeeedB  and  recover  them  vhererer 
found."  Where  bonds  are  stolen  before  they  are 
issued  and  delivered  in  a  complete  eondititm,^  or 
after  they  are  redeemed  and  extinguished  and 
cease  to  be  I^al  outstanding  obligations,'  a  bona 
fide  purchaser  for  value  obtains  no  title. 

103]  (4)  Taking  as  Collateral  8«enrity— (a) 
In  GeneraL  The  pledgee  of  n^;otiabIe  bonds  be- 
fore maturity  without  notice  of  any  defeet  of  title, 
as  collateral  security  for  a  loan  or  debt,  is  entitled 
to  hold  such  paper,  to  the  extent  of  his  loan  or 
debt,  with  the  same  rights  and  immunities  as  an 
ordinary  holder  of  commercial  papw  taken  by  pur- 
chase  in  good  faith,  for  value,  and  before  matur- 
ity;* and  it  is  not  material  whether  the  evidence 
of  the  principal  debt  is  in  negotiable  form  or  not^" 
This  rule  applies  to  bonds  payable  to  bearer  ae* 
quired  in  the  r^lar  course  of  business  as  collat- 
eral for  current  indebtedness  uid  on  which  there 
are  thereafter  aetual  advances  made  by  the 
holder;"  and  a  bona  fide  holder  at  Bueh  bonds  is 
entitled  to  demand  payment  of  coupons  falling 
due  before  maturity  of  the  debt  which  the  bonds 
were  pledged  to  secure."    Where  an  agent,  con- 


trary to  the  purpose  for  which  Ixmds  are  placed 
in  his  hands,  pieces  them  as  collateral  security  for 
bis  own  debts,  and  sneh  bonds  are  n^tii^e  in 
form,  the  pledgee  who  has  takrat  thran  without 
notice  holds  in  good  faith  and  for  value."  But 
this  doctrine  does  not  apply  to  nonn^otiable  bonds, 
of  which  fact  thepledgee  has  notice." 

104]  (b)  For  Misiitiiig  Debt  According 
to  some  authoiitiM  one  is  a  btma  fide  holder  for 
value  evm  thou^  he  tak«  negotiable  bonds  as 
collateral  secnri^  for  a  preexisting  debt"  Bnt 
by  other  authorities  the  opposite  doctrine  is  up- 
held" unless  the  transfer  is  accompanied  by  some 
other  consideration.*' 

106]  (5)  OonaideratioiL.  Id  order  that  a 
purduser  of  a  bond  may  be  entitled  to  protection 
against  equities  and  defenses  to  which  the  bond 
would  be  subject  in  the  hands  of  antecedent 
holders,  he  must  be  not  a  mere  volunteer,  but  a 
purchaser  or  holder  for  a  valuable  consideration/' 
But  it  is  not  necessary  that  he  should  part  with 
money  or  money's  worth;  if  he  parts  with  or  cedes 
an  existing  right,  or  if  he  forbears  or  suspends 
legal  remedies,  there  is,  in  the  le^al  sense  of  the 


a.  Cheater  County  GuarajitM,  etc., 
Co.  V.  Securities  Co.,  1«6  App.  Dlv. 
829,  IBO  NTS  1010. 

[a]  Au  owner  of  noaaerotlAlOe 
bonds  atolen  and  trMuXerred  by 
torgai.  Indorsement  may  reclaim 
them  from  the  transferee,  aithough 
new  bonda  have  been  Isaued.  Chester 
County  Guarantee,  etc.,  Co.  v.  Securi- 
ties Co.,  IfiE  App.  Dlv,  S29,  ISO  NTS 
1010. 

T>  Germania  Sav.  Bank  v.  Suspen- 
sion Bridge.  73  Hun  590,  26  NYS  98 
[app  dism  169  N.  T.  362,  64  ME  83j. 

[a]  Before  oerttfloatlon. — Where 
bonds,  conditioned  not  to  be  valid 
until  certified,  are  stolen  before  cer- 
tification but  after  bein^  signed  by 
the  proper  officers,  the  company  is 
not  liable  to  one  who  purchased  them 
for  value  on  a  forged  certifloatlon. 
Maas  V.  Missouri,  ew.,  R.  Co.,  SS  N. 
Y  223. 

[b]  '  Before  place  of  parmeBt 
•flTeft  Pnnrtn  are  not  valid  in  the 
bands  of  a  bona  fide  purchaser  where 
they  are  payable  In  certain  currency 
to  be  determined  by  the  place  fixed 
for  payment  and  they  are  merely  in- 
dorsed In  blank  without  the  place 
being  fixed:  such  holder. has  no  au- 
thority to  nil  the  blank.  Parsons  v. 
Jackson,  99  U.  S.  4S4,  25  Ii.  ed.  467; 
Jackson  v,  Vicksburg,  etc.,  R.  Co., 
13  P.  Caa.  No.  7.160.  2  Woods  141; 
Ledwich  v.  McKlm.  S3  N.  Y.  307  [afF 
36  N.  Y.  Super.  304]. 

8.  Branch  v.  Sinking  Fund,  80  Va. 
427,  68  AmR  696. 

9.  U.  S. — Thompson-Houston  Elec- 
tric Co.  v.  Capital  Electric  Co.,  66 
Fed.  341.  12  CCA  643. 

Ala. — Lehman  v.  Tallassee  Mfg. 
Co..  84  Ala.  667. 

Qa. — Bealle  v.  Southern  Bank,  S7 
0&.  274. 

La. — Saloy  v.  HIbemla  Nat.  Bank. 
S»  La.  Ann.  M,  1  S  85T. 

N.  J.~Flfth  Ward  Sav,  Bank  v. 
Jersey  City  First  Nat  Bank,  48  N. 
J.  L.  618.  7  A  818. 

N.  T. — ^Interboro  Brewing  Co.  v. 
T>oyle,  166  App.  Dlv.  «46,  161  NTS 
326  (holding  that,  under  the  Negoti- 
able Instruments  Law  9B  91-96,  third 
persons  to  whom  unmatured  bonds 
payable  to  the  bearer  were  pledged 
by  one  In  possession  thereof  who  rep- 
resented that  he  was  the  owner  ac- 
quired title  free  from  any  claim  of 
the  owner) ;  Holt  v.  Hopkins.  63 
Misc.  537,  117  NTS  177  [aff  13«  App. 
Dlv.- 940  mem,  121  NTS  1136  mem] 
(holding  that  a  wife  whose  husband 
transferred  negotiable  bonds  pay- 
able to  bearer  which  were  in  his  pos- 
session, but  which  belonged  to  her, 
to  a  stockbroker,  in  order  to  keep 


up  a  margin  on  an  account  of  his 
own  with  such  broker,  cannot  re- 

?uire  the  broker  to  account  to  her 
or  the  bonds,  where  the  broker  had 
no  reason  to  question  their  owner- 
ship); Coster  V.  Grlawold,  4  Edw.  864. 

Tenn. — Memphis  Bethel  v.  Conti- 
nental Nat.  Bank,  101  Tenn.  130,  45 
SW  1072  (holding  that  a  bank  hold- 
ing negotiable  bonds,  pledged  with- 
out authority  as  collateral  aecurlty 
for  a  ueurioua  loan  to  the  pledgor 
who  was  treasurer  of  a  corporation 
which  owned  such  bonda  and  in- 
truated  them  to  his  custody,  is,  to 
the  extent  of  the  loan  and  legal  in- 
terest, a  bona  flde  holder  for  value 
in  the  absence  of  knowledge  or  notice 
of  the  real  ownership  thereof,  and 
is  not  liable  for  conversion). 

[a]  Wlurs  bonds  Isaned  by  a  gov- 
ernor are  sold  or  pledged  by  those  to 
whom  they  are  delivered  to  raise 
funds  for  the  construction  of  public 
works,  they  are  valid  In  the  hands 
of  a  bona  fide  purchaser  for  value. 
State  V.  Clinton,  28  La.  Ann.  219. 

10.  Thomson-Houston  Electric  Co. 
V.  Capitol  Electric  Co.,  65  Fed.  841, 
12  CCA  643. 

11.  Thompson  v.  St.  Nicholas  Nat. 
Bank,  146  U.  S.  240,  13  SCt  66.  86  L. 
ed.  966  taff  113  N.  Y.  826,  21  NB  67 
(aff  47  Hun  621  mem,  15  NTSt  110)]. 

la.  Warner  v.  Rising  Fawn  Iron 
Co.,  29  F.  Cas.  No.  17,188,  8  Woods 
614. 

13.  Tompkins  County  Nat.  Bank  v.- 
Bunnell,  etc.,  Inv.  Co.,  8  App.  Dlv.  90, 
40  NYS  411  [aff  168  N.  T.  679  mem, 
67  NE  1126  memi;  Young  v.  Mac- 
Nider,  26  Can.  S.  C.  278. 

14.  Duckett  V.  Baltimore  Nat 
Bank,  88  Md.  8,  41  A  161,  1062  (hold- 
ing that  a  bank  which  holds  as  col- 
lateral county  bonds  from  a  trustee 
to  whom  they  have  been  delivered  In 
direct  violation  of  the  statute,  which 
bonds  were  defective  and  had  not 
been  sold  at  public  sale  as  required 
by  statute,  is  not  a  bona  flde  holder, 
where  the  officers  have  explicit  no- 
tice of  their  nonnegotlabillty). 

16.  American  File  Co.  v.  Garrett, 
lie  U.  S.  288,  4  SCt  90.  28  L.  ed.  149; 
Allen  V,  Dallas,  etc.,  R.  Co.,  1  F.  Cas. 
No.  221,  3  Woods  816;  CHow  v.  Yount, 
93  111.  A.  112:  Hayden  v.  Lincoln  City 
Blectrlc  R.  Co.,  43  Nebr.  680,  62  NW 
78.  See  generally  Bills  and  Notes 
S  703. 

[a]    Ballroad   oorporatlon  bonds 

overissued  or  to  pay  for  construction 
work  other  than  that  specified  In  the 
Incorporation  articles  are  valid  In  the 
hands  of  Innocent  holders  for  value, 
even  though  taken  as  security  for 
preexisting  debts  without  any  pres- 


ent parting  with  property  or  losing 
any  right  of  action  or  otherwise. 
Baker  v.  Guarantee  Trust,  etc.,  Co., 
(N.  J.  Ch.)  81  A  174. 

[b]  That  bonds  are  taken  for  a 
pre*xlBtlBc  debt  doea  not  deprive  the 
purchaser  of  the  rights  of  a  pur- 
chaser for  value  before  maturity 
without  notice  of  the  equities  be- 
tween the  original  parties  to  the 
bonds.  Tyrell  v.  C^lro,  etc.,  R.  Co., 
7  Mo.  A.  294. 

18.  Reid  V.  Mobile  Bank,  70  Ala. 
199;  Taft  v.  CHiapman,  60  N.  Y.  445; 
Varlck  V.  Norwich  Second  Nat  Bank, 
16  NYSt  127  [aff  121  N.  Y.  667  mem, 
24  NB  1093  mem};  Holderby  v.  Blum, 
22  N.  C.  61;  Callendar  v.  Kelly,  190 
Pa.  455.  42  A  »57  (holding  that  a 
trust  company  cannot,  as  an  Innocent 

[mrchaser  for  value,  hold  bonds  be- 
onglng  to  plaintiff,  where  her  hus- 
band takes  them  from  a  safe  deposit 
box,  hands  them  to  the  treasurer  of 
the  company,  who,  with  knowledge 
that  they  were  her  property,  uses 
them  an  aecurlty  for  his  antecedent 
debt  to  the  company,  and  afterward 
sells  them  to  It  in  payment  thereof, 
she  having  known  nothing  thereof, 
nor  authorised  anyone  to  act  for 
her) ;  Garrard  v.  Pittsburgh,  etc.,  R. 
Co.,  29  Pa.  154.  • 

17.  RockvlUe  Nat.  Bank  v.  Citl- 
sens'  Gaslight  Co.,  72  Conn.  676,  45 
A  361  (holding  that  where  plalntlfTa 
debtor  transferred  to  it  as  oollateral 
security  for  his  debt,  certain  bonds 
of  defendant  company,  in  consider- 
ation of  plaintiff's  continuing  to  dis- 
count his  note  evidencing  said  debt, 
plaintm  acquired  the  bonds  In  the 
usual  course  of  business  and  for 
value,  and  became  a  bona  flde  holder 
thereof,  free  from  all  defects  of 
which  It  had  no  notice) ;  Perth  Amboy 
Mat  Loan,  etc..  Assoc  v.  (Chapman, 
80  App.  Dlv.  668,  81  NYS  38  [aft  178 
N.  T.  S6S  mem.  70  NE  1104  mem]; 
Bostwlck  V.  Dry  Goods  Bank,  67  Barb. 
(N.  Y.)  449;  Varlck  v.  Norwich  Sec- 
ond Nat  Bank,  15  NYSt  127  [aff  IZl 
N.  T.  667  mem,  24  NE  1093  mem]: 
Holderby  v.  Blum,  22  N.'^C.  51.  See 
generally  Bills  and  Notes  S  708. 

[a]  A  holder  partly  in  payment 
of  a  precedent  dent  and  partly  for  a 
present  consideration  does  not  hold 
bona  flde  for  value  beyond  the  sum 
actually  advanced.  Taft  -  v.  Chap- 
man. 60  N.  T.  445. 

18.  Oilman  v.  New  Orleans,  etc., 
R.  Co..  72  Ala.  566.  See  generally 
Bills  and  Notes  S!  698-701. 

[a]  An  assignee  only  for  brlaglBff 
snlt  obtains  no  better  title  than  the 
real  owner.  Elwell  v.  Tatum,  6  Tex. 
Civ.  A.  397,  24  SW  71.  26  SW  434. 


For  latsr  oaMS,  dsTslopments  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title. 
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term,  a  valuable  eoBBideration."  Thus  a  valuable 
consideratioji  exists  where  an  attachment  is  re- 
leaaed,"*  or  where  one  has  changed  his  position  to 
hia  injury,"  as  where  a  creditor  extends  time  for 
the  payment  of  a  debt.^  In  detennining  whether 
the  purchase  is  for  valae,  the  better  doctrine  is, 
wiien  no  question  of  usury  is  involved,  that  the 
amount  of  the  consideration,  value  h^ag  parted 
with,  is  only  material  as  bearing  on  the  loestion 
of  good  faith  or  notice."  Thas  if  bonds  are  pur- 
chased at  a  price  far  less  than  the  market  or  actual 
value  or  at  an  exorbitant  discount,  it  is  a  circum- 
stance whieh  may  be  considered  on  the  question  of 
good  faith  or  notice,  in  connection  with  other 
relevant  and  material  facts  ;^  but  in  the  absence 
of  fraud  or  usury  a  sale  of  a  bond  for  less  than 
its  nominal  value  may  be  enforced  in  equity  as 
well  as  at  law."  Tl^e  eonaideration  of  natural 
aflteetion  for  the  assignment  and  delivery  of  ir  bond 
renders  the  assignment  valid  so  that  a  coijrt  of 
equity  will  not  vacate  the  same.*' 

[%  106]  (6)  Pnrchasera  «f  Accommodation 
Bonds.  An  accommodation  maker  or  indorser  of 
a  bond  is  liable  for  the  whole  amount  to  a  bona 
fide  porehaser  thereof  without  notice,  even  though 
pnrehased  at  a  diseoont,*^  unless  the  obligee  has 
refused  to  accept  the  bond.'* 


IS.  oilman  v.  New  Orleans,  eta, 
R.  Co..  72  Ala.  666. 

(a]  A  present  pavtlaf  wtth  prop- 
erty or  loss  of  a  rlalit  of  action  la 

unnecessary.  Baker  v.  Quarantee 
TniBt,  etc.  Co.,  (N.  J.  Ch.)  81  A  174. 

an.   Crump  V.  McHurtrr,  8  Mo.  408. 

n.  Varlck  V.  Norwl^  Second  Nat 
Bank,  Ifi  I^St  IS7  [alf  181  N.  T.  «7 
mem,  84  NB  lOH  mem]. 

as.  Trrell  T.  Cairo,  etc.,  R.  Co..  7 
Uo.  A.  St4. 

83.  ailman  v.  New  Orleans,  etc., 
R  Co..  78  Ala.  BS6. 

M.  Stewart  v.  Lansing,  104  IT.  S. 
60S,  8S  I.,  ed.  866;  Parsons  T.  Jack- 
son, »t  U.  S.  484,  86  Lu  ed.  467; 
American  I<.  &  T.  Co.  v.  St  Ix>ul8, 
etc.  R.  Co..  48  Fed.  81&;  Simmons  t. 
Taylor.  S8  Fed.  6S8  [rev  on  other 
rrounda  1B8  V.  8.  878,  IS  SCt  1.  40 
L  cd.  lU]:  Lanalna  v.  ItrUe,  88  Fed. 
204  Ua  147  TT.  B.  St.  IS  SCt  864.  ST 
L.  ed.  78};  Rlcn  v.  Fennsrlvanla, 
et&,  R.  Co.,  16  Ted.  n4;  Knfb  T.  V. 
S..  IS  CL  CL  660;  Grand  Rapids,  etc., 
R  Co.  V.  Banders,  64  HowPr  (N.  T.) 
314  [rev  on  other  aronnds  17  Hun 
6681;  Bxnm  v.  Bowden.  89  N.  C.  281. 

as.  Kenner  v.  Hord,  3  Hen.  &  M. 
<12  Va.)  14. 

86.  Pawling  V.  Speed,  LItt.  Sel. 
Cas.  (Ky-)  ^^.  12  AmD  299  (holding 
that.  If  a  bond  for  the  conveyance  of 
land  la  voluntarily  given  to  another 
and  the  gift  Is  baaed  on  the  consid- 
eration of  natural  afTectlon  and  Is 
executed  by  assignment  and  delivery, 
or  by  assenting  to  the  delivery.  It 
constitutes  a  contract  which  a  court 
of  equity  has  no  power  to  set  aside, 
and  an  Intention  to  modify  the  as- 
signment and  to  claim  such  bond 
comes  too  late  after  rights  have 
accrued  thereunder). 

87.  Hansbrougli  v.  Baylor.  1  Munf. 
(1«  Va.)  36. 

ra]  The  state  is  UaUe  a*  an  ao- 
eommodatloa  Indorser  of  railroad 
tends  to  a  bona  fide  holder  for  value 
who  acquires  them  In  the  usual 
course  of  business  without  notice 
that  they  were  originally  misapplied 
In  violation  of  the  statute.  Morton 
V.  New  Orleans,  etc.,  R  Co.,  79  Ala, 
690. 

S8.  Parker  v.  McDowell,  9S  N.  C. 
219.  69  AmR  236  (holding  that  If  the 
obligee  has  refused  to  accept  an  ac- 
commodation bond  It  la  void  In  a 
third  person's  hands,  even  though 
he  Is  a  purchaser  for  value). 

M.   See  supra  I  101. 

(9  C.  J.-6J 


90.  Bamett  v.  Denlaon,  146  TT.  B. 
186,  18  SCt  819,  86  L.  ed.  662;  Morgan 
V.  U.  8.  lis  U.  S.  476,  B  SCt  688.  28 
Ia.  ed.  1044:  Wright  v.  East  Hlver- 
slde  Irr.  Dlst,  138  Fed.  318,  70  CCA 
608;  Farmers'  L.  ft  T.  Co.  v.  Oregon, 
etc.,  R  Co.,  68  Fed.  639  (holding  that 
one  who  takes  with  notice  of  a  pre- 
vious sale  to  a  third  person  and  for 
an  antecedent  debt  has  no  claim 
where  he  is  assignee  of  overdue  rail- 
road coupons);  Baltimore  First  Nat. 
Bank  V.  Taliaferro,  72  Md.  164.  171, 
19  A  364;  Baker  v.  Guarantee  Trust 
etc..  Co.,  (N.  J.  Ch.)  81  A  174. 

[a]  One  Is  not  »  Iwna  flde  Holder 
of  bonds  bought  at  auction  who 
knows  that  they  have  been  the  sub- 

Ject  of  litigation  and  that  ten  years' 
ntereet  on  them  Is  unpaid,  the  seller 
having  knowledge  of  such  facta  aa 
preventa  him  from  obtaining  title 
and  the  purchaser  occupying  no  bet- 
ter position.  Trask  v.  JaokaonvlUa. 
etc,  R.  Co..  124  U.  8.  SIR,  8  SCt  E74. 
81  L.  ed.  Bh. 

[b]  A  pesBOB  pttsehasbw  with  no- 
tioe  that  tM  sale  la  a  tfrtaiiii  of  tmst 
la  partlceps  orltnlnls.  and  cannot  pro- 
tect hltnself  against  the  owner,  not 
being  a  bona  flde  purchaser. '  Garrard 
V.  Pittsburgh,  etc.  R  Co..  89  Pa.  1B4. 

[e]  A  purehaser  from  one  of  two 
onl^es  has  notice  of  the  Interest  of 
the  other  obligee.  Brown  v.  Dicken- 
son, 27  Oratt  (68  Va.)  690. 

81.  Hervey  v.  Illinois  Midland  R 
Co.,  28  Fed.  169  (holding  that  knowl- 
edge of  an  equitable  Hen  binds  the 
purchaser)-  waggoner  v.  German- 
American  TlUe  Co.,  66  SW  961,  22 
KyL.  216  (holding  that,  where  coupon 
bonds  and  a  mortgage  to  secure 
them  were  executed  to  a  corporation 
In  consideration  of  Its  agreement  to 
pay  out  the  amount  of  the  t>onds  on 
a  house  to  be  erected  for  the  obligors 
on  the  mortgaged  lot,  and  the  bonds 
were  sold  to  plalntlfra  who  had  no- 
tice of  the  agreement  from  the  cor- 
poration and  from  the  recitals  of 
the  mortgage,  and  also  notice  that 
only  the  foundation  of  the  house  was' 
then  built  the  obllKors  who  had  no 
notice  that  the  bonds  were  to  be  sold 
are  not  estopped  to  plead  as  a  de- 
fense the  failure  of  the  corporation 
to  advanca  the  amount  of  the  bonds 
aa  agreed). 

33.  Farmers'  L.  A  T.  Co.  v.  Oregon, 
etc.,  R.  Co.,  68  Fed.  689;  Smith  v. 
Florida  Cent.,  etc.,  R  Co.,  48  Fed. 
TSl    (holding   that   Implied  notice 


[i  107]  (7)  Notice»(a)  In  GensraL  Unless  a 
purchaser  of  a  bond  obtains-  it  from  a  bona  flde 
holder,"  he  is  not  entitled  to  the  rights  and  im- 
munities of  a  bona  flde  purchaser  if  at  the  time  of 
hia  purchase  he  has  either  actual  or  eonstruetivo 
knowledge  of  d.efectB  in  the  title."  Thus  a  pnr< 
chaser  of  a  bond  takes  it  subject  to  equities  and 
defenses  of  which  he  bad  actual  knowledge  at  the 
time  of  hia  purchase,^  or  of  which  he  had  construc- 
tive notice,  taking  into  consideration  the  character 
of  the  bond,  the  known  purpose  for  which  it  was 
issued,  knowledge  of  the  law  governing,  or  other 
cirenmstancea  surrounding  its  issue  or  transfer." 
And  it  has  been  held  that  where  the  ori^nal  holder 
of  a  bond  has  notice  of  a  defect  therein  every  sub- 
sequent holder  is  chaigeable  with  such  notice.'' 

U  108]  (b)  Ktftice  to  Agent  or  Attorney.** 
Where  one  purchases  bonds  through  an  agent  or 
attorney  he  is  chai^eable  with  notice  of  facts  af- 
fecting  the  bonds,  knowledge  of  which  the  agent 
or  attorney  had  at  the  time  of  tlie  purchase," 
unless  the  agent  was  at  the  time  engi^^ed  in  an 
attempt  to  deceive  and  de&and  the 'principal  for 
his  own  advant^e." 

[$  109]  <c)  Facta  Putting  on  Inaniry.  Where 
a  purchaser  has  knowledge  of  faots  si^eient  to 
pnt  a  man  of  wdinary  pmdenee  on  inqoiry  relative 

arises  In  case  of  bonds  given  to  a 
firm  member  where  another  member 
thereof  had  participated  in  the  fraud 
Invalidating  the  oonds);  Spence  v. 
Mobile,  eto.,  R  Co.,  79  Ala.  676  (hold- 
ing that  If  new  mortgage  bonds  of 
a  railroad  are  Issued  to  take  up  old 
bonds  the  purchasers  thereof  are 
charged  with  notice  of  encum- 
brances, the  old  bonds  not  being 
taken  up).  See  also  infra  fl  109. 

33.  Goodwin  v.  Bath.  77  Me.  463. 
1  A  244  (notice  of  mistake  in  amount 
of  bond). 

34.  See  generally  Agency  SS  642- 
652. 

35.  Charter  v.  Ottawa,  24  Fed.  646 
(holding  that  If  one  through  his  at- 
torney purchases  bonds  from  an 
agent  who.  toaether  with  his  prin- 
cipal, knew  oi  their  Invalidity,  and 
said  attorney  is  also  the  legal  ad- 
viser of  said  principal,  said  holder 
is  not  a  bona  fide  purchaser):  Troy, 
etc.,  R  Co.  V.  Smith,  67  Hun  694,  11 
NTS  261  (holding  that  where  money 
belonging  to  an  estate  of  which  de- 
fendant and  one  H  were  executors, 
and  in  the  possession  of  defendant, 
was  paid  over  by  him  to  H.  the  latter 
giving  therefor  his  note  payable  to 
the  order  of  defendant  as  such  ex- 
ecutor, with  a  negotiable  bond  as 
collateral  security,  and  the  bond  was 
the  property  of  a  corporation  of 
which  H  was  treasurer  and  was 
fraudulently  transferred  by  him,  but 
of  this  defendant  had  no  actual 
knowledge,  defendant  acquired  no 
title  to  the  bond  as  against  the  cor- 
poration, the  pledge  being  neces- 
sarily to  H  and  defendant  Jolntlv 
as  executors,  and  therefore  being  af- 
fected by  H'^B  knowledge  of  the  title 
to  the  bond). 

[a]  But  a  trustee  of  notes  given 
to  a  corporation  to  raleo  money  and 
held  by  nim  as  security  for  the  liqui- 
dation of  bonds  Issued  at  the  same 
time  Is  not  an  agent  of  subsequent 

gurchasera  of  the  bonds  ao  as  to 
Ind  them  with  his  knowledge  of  col- 
lateral agreements.  Klnkel  v.  Har- 
per. 7  Colo.  A.  46,  42  P  173. 

36.  Thomson-Houston  Slectric  Co. 
V.  Capitol  Slectrlo  Co.,  66  Fed.  341, 
12  CCA.  648  (holding  that  If  the  pur- 
chaser's agent  Is  treasurer  of  the 
company  making  the  bonds  wfalc^ 
were  illegally  issued,  and  such  bonds 
are  turned  over  in  satisfaction  of  a 
note  for  money  loaned,  said  pur- 
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to  iBfirmities  in  the  bond  or  to  equities  or  defenses 
thereto,  it  is  sufficient  notice  to  him  of  the  facts 
Thich  such  an  inquiry  would  have  revealed,  and 
subjects  the  bond  in  his  hands  to  equities  and 
defenses  which  otherwise  would  not  have  been 
available  against  it."  Thus  a  purchaser  is  charge- 
able with  knowledge  of  facts  which  are  apparent 
from  recitals  in  the  bond,""  or  from  other  instru- 
ments to  which  the  bond  refers,"*  as  where  it  refers 
to  a  mortgage  or  deed  of  trust  securing  it,^  or 
to  the  statute  r^nil^ting  the  issuance  of  the 
bonds,^  or  to  an  order  of  court."  But  the  rights 
of  a  purchaser  are  not  to  be  affected  by  con- 
structive notice  unless  it  clearly  appears  that  the 
inquiry  suggested  by  the  facts  disclosed  at  the 
time  of  the  purchase  would,  if  fairly  pursued, 
result  in  the  discovery  of  the  defect  ezistii^,  but 
hidden  at  the  time.''  There  must  appear  to  be, 
in  the  nature  of  the  case,  such  a  connection  be- 
tween the  facte  appearing  and  the  further  facts 
to  he  discovered  that  the  former  may  be  said 
to  furnish  a  reasonable  and  natural  clue  to  the 
latter.'^    A  mere  suimise  or  suspicion  on  the 

Phaser  !■  a  bona  fide  holder  for 
valus}. 

'  sr.  n.  8. — 'American  It.  &T.  Co.  v. 
St  Iiouta,  ate,  R.  Co..  42  Fed.  919. 

Ala. — Morton  v.  Now  Orloana,  «(c., 
R.  Co.,  79  Ala.  690;  Spance  v.  MobUe. 
«te.,  R.  Co.,  7»  Ala.  676. 

— Rodd  T.  Lonlavllla  Banklns 
Co.,  «7  8W  6S,  24  Krl'  66:  I^ulavUIe 
Ins.  Co.  v.  Hoffman,  60  SW  979,  20 
KyL  20 IS. 

Uasa.— Schollana  t.  Rollins.  17S 
Ma^s.  276,  63  NIB  863.  73  AmSR  284 
(holdlns  that.  In  the  absence  of  cus- 
tom to  regard  documents  Indorsed  by 
an  aaslsnment  In  blank  as  securities 
to  bearer,  such  Indorsement  should 

£ut  a  purchaser  on  Inquiry,  and  he 
I  not  In  a  position  t<f  eontand  that 
the  true  owner  la  astoppad  to  aaaart 
his  tltl^). 

Miss. — Naw  Orleans,  etc.,  R.  Co.  v. 
MlajlaslDpl  Collase,  47  Miss.  660. 

J.— Fifth  Ward  Bav.  Bank  V. 
Jersey  City  First  Nat.  Bank,  48  V. 
J.  L.  G18,  7  A  818. 

N.  Y, — Cheevar  v.  Plttsbursh,  •te., 
R.  Co.,  160  N.  T.  69,  44  NB  701.  66 
AmSR  646,  84  L.RA  69  [rev  78  Hun 
880,  26  NTS  449];  Oottberfl*  v.  It.  8. 
National  Bank,  131  N.  T.  696,  30  NE 
41  [air  61  Hun  626  mem.  19  NTS  46 
(aff  18  NTS  841.  26  AbbNCas  60)]; 
Dutchess  County  Mut.  Ins.  Co.  v. 
Hachrteld,  73  N.  T.  226  [rev  1  Hun 
676.  4  Thompa.  &  C  168,  47  HowPr 
8801;  Welch  v.  Sage,  47  N.  T.  143,  7 
AmR  488;  Blrdsalf  v.  Russell,  29  N. 
T.  220  [rev  24  N.  T.  Super.  638 J; 
Hlbbs  V.  Brown,  112  App.  DIv.  214. 
98  NTS  S68  faff  190  N.  "T.  167.  82  NB 
1108};  Seybell  v.  National  Currency 
Bank,  2  Daly  883,  4  AbbPrNS  862 
[aft  64  N.  T.  268,  18  AmR  683]. 

Vt. — Lanadon  v.  Baxter  Nat.  Bank, 
67  Vt.  1,  SI  AmR  118. 

[al  nw  aatnr*  of  ISw  ftutrn- 
mailt  and  the  olxmunstaaoas  attand- 
iBfT  Ha  paxOhaaa  may  throuffh  a 
faHura  to  Investlarate  preclude  re- 
covery.   Kulb  v.  U.  S.,  IS  Ct.  CI.  660. 

[bl  Xdass  OrawB  aeron  ttta  face 
of  a  aond  raise  a  praeumptlon  of  Its 
satisfaction  subjaot  to  rebuttal. 
Pitcher  V.  Patrick,  1  Staw.  A  P. 
(Ala.)  478. 

38.  Bates  County  v.  Winters,  97 
TT.  S.  83,  24  L.  ed.  933;  Louisville 
BankInK  Co.  v.  Ogden,  61  SW  289,  22 
KyL  1691;  Cox  v.  Edwards,  8  S.  C. 
1  (holdlns  that  a  provision  that  the 
first  installment  la  to  be  paid  "at  the 
seallnff  and  delivery  of  thia  bond"  la 
Buffleient  to  put  a  purchaser  on 
Inquiry). 

[a]    DafaotB  appana*  on  tba  faee 

of  the  Iboad,  such  as  (1)  the  absence 
of  a  certain  slgtiature  essential  to 
complete  the  instrument   (FViles  v. 


part  of  the  porehaMr,  m  knovdedgv  of  faets 
whieh  woald,  in  the  mind  of  a  pmdent  many 
merriy  excite  su^idon  of  a  defect  in  the  seller's 
title,  is  not  sufSeient  to  impair  or  vitiate  the  title 
of  such  purchaser',"  and  it  has  been  held  that  a. 
holder  of  bonds  payable  to  b«urer,  taken  in  tbe 
usual  course  of  business  for  value,  is  not  bound 
to  make  inquiry  as  to  the  seller's  right  and  title 
thereto,  or  to  take  any  special  preeantionai7 
measures  to  ascertain  or  protect  others'  interests. 
While  gross  n^ligenee  is  not  itself  the  same  as 
bad  faith,  it  may  be  evidence  of  it,  inasmuch  as 
the  act  of  negligence  may  be  so  wanton  as  to  afford 
good  ground  for  believing  that  it  was  intentional 
and  fraudulent.*^  But  a  deliberate  and  intentional 
■avoidance  of  knowledge,  or  a  willful  closing  of 
the  eyes  to  facts,  will  be  eonstrued  to  have  the 
same  efEeet  aa  knowledge  or  actual  notice  would 
have.**- 

1101  (d)  Taldnc  after  Uatority.  A  pur- 
chaser of  a  bond  after  maturity  takes  it  subject 
to  all  the  equities  attaching  to  it  in  the  hands  of 
the  original  holder,*"  not  only  to  the  equities  of 


Fllley,  2  Mo.  A.  84S),  (S>  or  unoer- 
talnty  as  to  the  place  of  payment 
which  Is  left  blank  (Parsona  v.  Jack- 
son, 99  U.  S.  434.  26  L.  ed.  467),  are 
sufnclent  to  affect  a  purchaser  with 
notice  of  Us  Invalidity. 

[bl  A  bond  payaUa  to  one  aa 
raawMaa  Is  prima  facie  notice  that 
ft  Is  the  property  of  the  ward  and 
subject  to  nls  equities,  and  eapeclally 
ia  this  so  where  the  bond  Is  taken 
In  payment  of  a  personal  debt  of  the 
suardlan  at  an  exorbitant  discount 
Sixum  v.  Bowden,  39  N.  C.  281. 

89.  Morton  v.  New  Orleans,  etc, 
R.  Co.,  etc.,  79  Ala.  690. 

40.  Morton  v.  New  Orleans,  etc., 
R.  Co.,  etc.,  79  Ala.  690:  Grant  v. 
Winona,  eto..  R.  Co.,  86  Minn.  422,  89 
NW  60  (holding  that,  where  a  rail- 
way bond  eontalna  a  statement  that 
It  Is  one  of  a  aeries  of  bonds  se- 
cured by  a  mortffase  to  a  trustee  on 
the  property  of  a  railroad.  It  puta  a 
purchaser  uieraof  on  Inquiry  as  to 
all  the  powers  conferred  by  the 
closure  thereof) :  Caylua  v.  New 
Tork,  ato.  R.  Co..  10  Hun  (N.  T.)  296. 

[a]  whaacm  bo  refursaea  to  mort- 
yaflra^Tha  record  of  a  mortsase  of 
personal  property  is  not  notice  to 
the  purchaser  of  a  bond  which  con- 
tains no  reference  thereto.  Oreen  v. 
Warrlnjrton,  1  8.  C.  Eq.  430. 

41.  Spence  V.  Mobile,  etc.,  R.  Co., 
79  Ala.  576;  VlrrUila  v.  State,  82  Md. 
501. 

4S.   Lewis  T.  Bourbon  County,  IS 

Kan.  18«. 

43.  BIrdsall  v.  Rnssell,  29  N.  T. 
220;  Manhattan  Sav.  Inst.  v.  Na- 
tional Ehich.  Bank,  63  App.  DIv.  636, 
65  NTS  757  [aff  170  N.  T.  68,  62  NE 
1079,  88  AmSR  640]. 

[a]  An  act  of  ooaffxasa  wUoh  Is 
uuoartaln  la  its  terms  as  to  the  num- 
ber of  Bharee  to  be  delivered  to  the 
secretary  of  the  treasury  and  relat- 
ing to  their  sale  Is  not  sufficient 
notice  of  an  equity  of  the  United 
States.  U.  S.  V.  Alexandria,  19  Fed. 
614. 

44.  BIrdsall  v.  Russell.  29  N.  T. 
220;  Manhattan  Sav.  Inst.  v.  New 
York  Nat.  Bxch.  Bank,  68  App.  DIv. 
636.  66  NTS  767  [aff  170  N.  T.  68,  82 
NE  1079,  88  AmSR  6401. 

[a]  A  ohaaire  In  %hm  anmberlsff 
of  the  bond  does  not  constitute  a  no- 
tice of  larceny.  BIrdsall  v.  Russell, 
29  N.  T.  220  [rev  24  N.  T.  Super. 
6381. 

48.  U.  S.— Indiana,  etc.,  R.  Co.  v. 
Spra^e,  103  U.  S.  76C,  26  L..  ed. 
554:  Murray  v.  Lardner,  2  Wall.  110, 
17  L.  ed.  857. 

Ala. — ^Morton  v.  New  Orleans,  etc., 
R.  Co.,  etc.,  79  Ala.  690;  Gllman  v. 
New  Orleans,  etc..  R  Co.  72  Ala.  666; 
State  v.  Cobb,  64  Ala.  127. 


Miss. — New  Orleans,  etc.,  R.  Co. 
V.  Mississippi  Collese,  47  Miss.  S60. 

N.  J.— Fifth  Ward  Bank  v.  Jersey 
City  First  Hat  Bank.  48  N.  J.  L. 
613,  7  A  818. 

N.  T. — Seybet  v.  National  Currency- 
Bank,  64  N.  T.  288,  IS  AmR  68S: 
Hlbba  V.  Brown,  lit  App.  IMv.  114, 
98  NTS  868  liit  180  N.  T.  187,  8t 
NE  110817 

S.  C.--Ehrlich  V.  Jennings,  78  S. 
C.  S69.  58  SB  922,  126  AmSR  795. 
and  note,  18  AnnCas  1166  and  note. 

[a]  ne  facts  that  aome  of  tha 
fMBBoas  hare  basn  oat  off  and  pasted 
on  the  face  of  the  bond  and  that  It 
la  stained  and  aoilad.  and  that  these 
facts  are  snacapttbla  of  explanation^ 
do  not  necessitate  Inquiry.  Cor- 
nell V.  District  of  Columbia.  SO  Ct 
CL  289. 

.  [bf  As  faet  that  the  oosMn  of 
tho  ftoad  aro  taZMd.  or  that  the 
borrower,  unknown  to  the  lander,  waa 
an  ex-conviot.  Is  not  auflOdent  to  re- 
quire Inquiry.  Manhattan  Sav.  Inst, 
v.  New  York  Hat  Ex<A.  Bank.  68 
App.  Div.  816.  66  NTS  767  WI  170 
N.  Y.  68,  «2  VfS  1079.  88  AmBb  8401. 

[c]  no  aaaro  alMMnao  of  eavtUU 
oatas  .nfiKMd  to  In  tta  bodj  of  tko 
mmd  does  not  naceasttate  inquiry  In 
the  absence  of  fraud  or  bad  faith. 
Hot^klaa  v.  Tradesmen's  Nat.  Bank, 
12  F.  No.  e.719,  10  Blatchf.  884 

[aff  21  Wall.  164,  22  L.  ed.  646); 
Welch  V.  Save.  47  N.  T.  148.  7  AmR 
428. 

46.  Seybel  v.  National  Currency 
Bank.  64  N.  T.  288,  18  AmR  683  [aff 
2  Daly  883,  4  AbbPrNS  362]: 
Dutchess  County  Mut.  Ins.  Co.  v. 
Hachfteld,  1  Hun  (N.  T.)  676,,  4 
Thomps.  &  C.  158.  47  HowPr  130. 

[a]  A  dealer  la  United  Btatea 
bonds  payable  to  baarar  is  not  bound 
to  matte  Inquiry  of  one  offering  to 
sell  as  to  his  right  or  title  thereto, 
or  to  take  any  special  precautionary 
measures  to  ascertain  or  to  -protect 
the  Interests  of  others;  and  In  case 
of  the  purchase  by  him  of  such  bonds 
which  have  been  stolen,  the  fact  of 
an  omission  on  his  part  to  examine 
and  regard  notices  of  the  theft  left 
at  his  place  of  business  will  not  of 
Itself,  without  actual  knowledge  or 
notice,  deprive  him  of  the  character 
of  a  bona  flde  purchaser.  Seybel  v. 
National  Currency  Bank,  64  N.  T, 
288,  13  AmR  683. 

-  47.    Morton  v.  New  Orleans,  Oto., 

R.  Co.,  etc..  79  Ala.  690. 

48.  Morton  v.  New  Orleans,  etc., 
R  Co..  etc.,  79  Ala.  590. 

4B.  Washington  Nat  Bank  v. 
Texas,  20  Wall.  (U.  S.)  72.  22  L.  ed. 
295;  Texas  v.  White.  7  Wrtl,  (U.  S.> 
700,  19  li.  ed.  227;  Higglns  t.  I<an- 
slngh.  164  111.  801,  40  Nil  868;  Ootd- 


For  later  oasaa,  doralopauBta  and  Ohaaffaa  In  the  law  aae  cumulative  Annotations,  same  title,  pafellnd  nQtejilinl 
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prior  parties  to  the  hoaxA,  bat  also  to  the  equities 
of  all  parties  having  an  interest  therein."  But 
those  equities  mnst  attach  to  the  paper  itself,  and 
not  arise  from  any  collateral  transaction.''^  This 
principle  applies  to  interest  coupons'"  and  to  public 
seeuritiea  past  dae,  such  as  state  bonds,"  or  bonds 
or  treasury  notes  of  the  United  Statw  payable  to 
holder  or  to  bearer  at  a  fntnre  time  certain;*^  but 
such  bonds  do  not  become  overdue  until  the  date 
fixed  for  ultimate  payment,  notwithstanding  the 
matnrity  of  a  call  for  zedemption.^ 


Effect  of  overdue  coapMt  attmched  to  bonds. 

Overdue  and  unpaid  coupons  attached  to  a  n^oti- 
able  bomd,  the  principal  of  which  is  not  due,  do 
not  render  the  bond  and  subsequently  matbring 
coupons  dishonored  paper  so  as  to  subject  them, 
in  the  hands  of  a  purchaser  for  value,  to  defenses 
good  against  the  original  holder."  But  ^e 
presence  of  such  unpaid  coupons  is  a  material  oir- 
onmstance  bearing  on  the  question  whether  the 
purchaser  acquired  them  in  good  faith  and  without 
aotio&'' 


VZ.  PEEFOKUANOE  OB  BREACH  OF  OONDITION" 


[f  HI]    A.  PerfomazLce — 1.  Tn  OeneraL  As 

bonds  are  subject  to  the  same  rules  of  construc- 
tion aa  are  other  contracts,''*  and  as  the  language 
of  the  instmment  is  supposed  to  be  expressive  of 
the  parties'  intention  and  it  is  their  intention 

man  t.  Bairenrelch,  tt  Misc.  4tt,  tS 
KY8  424;  Belo  v.  ForsyUie  Coiuity, 
7«  N.  C  489. 
BOl   Tonne  v.  ICaoNldCT,  S6  Can.  8. 

C.  272. 

01.  Waatainjrton  Nat.  Bask  v. 
Texas,  20  WaS.  (U.  S.)  72.  23  li.  ed- 

296. 

SS.  Union  Bank  v.  New  Orleana, 
24  F.  Caa.  No.  14,851;  McKlm  v. 
Klnff,  68  Ud.  602,  42  AmR  S40. 

S3.  Stern  v.  Qermanla  Nat.  Bank. 
24  lA.  Ann.  1119. 

5^  Vermllye  v.  Adams  Bxpresa 
Co^  21  Wall.  (U.  8.)  138>  22  L.  ed. 
609  (holdlna  that  an  expreaa  company 
from  which  treasury  notes  oi  the 
United  States  are  stolen  and  sold 
after  they  are  due  to  a  purchaser 
for  value  may  recover  the  same). 

as.  Ifargan  v.  U.  S.,  112  U.  S.  47tt, 
49«,  6  set  688.  28  L.  ed.  1044  [rev 
IS  Ct  CL  t8«]  (where  the  court  said: 
"It  is  apparent  that  the  original  de- 
cision of  the  court  In  reference  to 
the  Texas  Indemnity  bonds  In  Texas 
V.  White.  7  Wall.  (if.  a.)  700. 19  L.  ed. 
227.  has  been  questioned  and  limited 
in  important  particulars  In  the  sub- 
sequent cases  Involvlns  the  same 
questions.  .  .  .  And  the  further  posi- 
tion that  negotiable  Kovemment  se- 
curities, redeemable  at  the  pleasure 
of  the  KOTemment  after  a  specllled 
day,  but  In  which  no  date  la  fixed  for 
final  pigment,  cease  to  be  nesotiable 
as  overdue  after  the  day  named  when 
they  first  became  redeemable,  must 
be  regarded  as  limited  to  cases  where 
the  title  of  the  purchaser  is  acquired 
with  notice  of  the  defect  of  title,  or 
under  clrcumstancea  which  discredit 
the  Instrument,  such  as  would  affect 
the  title  to  nesotiable  paper  payable 
oa  demand,  when  purchased  after 
an  nnrsBi[onable  length  of  time  from 
the  date  of  Issueb  In  addition  to  this, 
the  opinion  of  Chief  Justice  Ch&ai 
in  the  llrst  case  expressly  excepts 
from  tb*  rule  of  the  decision,  out  of 
the  class  of  overdue  obllgauons  to 
which  it  Is  applied,  those  In  which 
^  dlstlnctfoD  Mtween  redeemabUlty 
and  payabtUtr  Is  made  hy  .law  and 
Aown  on  the  ftiee  of  the  DondB"*). 

SSL  TJ.  8. — Indiana,  etc.  R.  Co.  v. 
Spra^e,  102  U.  S.  7».  2<  L.  ed.  654; 
Parsons  V.  Jackaon.  99  U.  8.  434,  26 
L.  ed.  457;  Cromwell  v.  Sao  County, 
96  U.  S.  61,  68,  24  L.  ed.  881  (holding 
that  the  simple  fact  that  an  install- 
ment of  Interest  18  overdue  and  un- 
paid, disconnected  from  other  facts  Is 
not  sufficient  to  affect  the  position  of 
one  taking  the  bonds  and  subsequent 
coupons  before  their  maturity  for 
value  as  a  bona  fide  purchaser.  "The 
interest  stipulated,"  said  Mr.  Justice 
Field  in  this  case,  "was  a  mere  In- 
cident of  the  debt  The  holder  of 
tbe  bond  had  his  option  to.  Insist 
upon  its  payment  when  due.  or  to 
allow  It  to  run  until  the  maturity  of 
the  bond:  that  Is,  until  the  principal 
was  payable."  And  he  further  said: 
"To  hold  otherwise  would  throw  dis- 
credit upon  a  large  class  of  securi- 
ties issued  by  municipal  and  pri- 
vate corporations,  having  years  to 


which  is  to  goTem,"*  questions  relative  to  the 
duty  and  sufficiency  of  performance  of  the  terms 
of  the  condition  of  a  bond  must  de^ud  on  the 
facta  of  the  particular  dase."^ 


mn,  with  Interest  payable  annually 
or  semi-annually.  Temporary  finan- 
cial pressure,  the  falling'  otf  of  ex- 
pected revenues  or  Income,  and  many 
other  causes  having  no  connection 
with  the  original  validity  of  such 
Instruments,  have  heretofore,  in 
many  Instances,  prevented  a  punctual 
payment  of  Avery  Instalment  of  in- 
terest on  them  as  it  matured;  and 
similar  causes  may  be  expected  to 
prevent  a  punctual  payment  of  inter- 
est In  many  Instances  hereafter.  To 
hold  that  a  failure  to  meet  the  Inter- 
est as  it  matures  renders  them, 
though  they  may  have  years  to  run, 
and  all  subsequent  coupons,  dis- 
honored paper,  subject  to  ail  defences 
good  against  the  original  holders, 
would  greatly  Impair  the  currency 
and  credit  of  such  securities,  and 
correspondingly  diminish  their 
value") :  Central  R.,  etc.,  Co.  v. 
Farmers'  I<oan,  etc-  Co.,  118  Fed. 
700  [aff  114  Fed.  268.  62  CCA  149]; 
Long  Island  Loan,  etc.,  Co.  v.  Co- 
lumbia, etCy  R.  Co.,  65  Fed.  466; 
Rouede  T.  Jersey  City,  18  Fed.  719; 
Preble  V.  Portage  County.  19  F.  C^. 
No.  11,880.  8  Bias.  368. 

Ala. — Uorton  v.  New  Orleans,  etc.. 
R.  Co..  etc.,  79  Ala.  590;  State  v. 
Cobb,  64  Ala.  127. 

Cai. — Mcl«ne  v,  Placervllle.  etc., 
R.  Co.,  66  Cal.  606,  6  P  748. 

I^a. — Falrex  v.  Bier,  37  La.  Ann. 
821 

N.  T. — Bultalo  Loan,  etc..  Co.  v. 
Medina  Gas.  etc.,  Co..  162  N.  T.  67 
56  NE  606  fidE  IS  App.  Div.  199,  42 
NTS  7813. 

Wash. — Spencer  v,  Alkl  Point 
Traasp.  Co..  68  Wash.  77.  101  P  609, 
132  AmSR  1068. 

But  see  Chouteau  v.  Allen,  70  Mo. 
290  (holding  that  bonds  with  past- 
due  coupons  attached  are  to  be 
treated  as  dishonored  paper). 

[a]  ■  Boada  with  upald  ooupoaa 
»eavv  aaml  to  «lw  faoa  walao,  with 
an  action  pending  for  unpaid  princi- 
pal and  Interest,  and  bought  merely 
for  speculative  purposes,  are  not  pur- 
chased bona  floe  eroept  as  to  tnos* 
which  were  enforceable  by  the  seller. 
Simmons  v.  Taylor.  88  Fed.  6S2  [rev 
on  other  grounds  169  U.  S.  278,  16 
set  1,  40  L.  ed.  1501. 

67.  Morton  v.  New  Orleans,  etc, 
R.  Co..  etc^  79  Ala.  690;  St.  Paul 
First  Nat.  Bank  v.  Scott  County.  14 
Minn.  77,  100  AmD  194  and  note; 
Buffalo  Loan,  etc..  Co.  v.  Medina  Gas, 
etc,  Co..  162  N.  T.  67.  66  NE  605  [aff 
12  App.  Dlv.  199.  42  NTS  781]. 

[a]  Tot  example,  (1)  an  assignee 
of  a  bond  on  which  are  past-due  In- 
stallments unpaid  takes  with  notice 
of  an  agreement  between  the  original 
parties  that  payment  of  the  Install- 
ments should  be  postponed  for  a  defi- 
nite period.  Goldman  v.  Bhrenrelch, 
33  Misc.  433,  68  NTS  424.  (2)  So  one 
is  not  an  innocent  purchaser  for 
value  who  has  notice  of  a  demand 
and  refusal  to  pay  semiannual  cou- 
pons, whereby  they  have  become  due 
In  accordance  with  conditions  to 
Which  the  bond  la  subject.  Morton 


V.  New  Orleans,  etc.,  R.  Co.,  etc.,  79 
Ala.  690.  (3)  And  no  title  passtt* 
to  paat-due  coupons  to  corporate 
bonds,  even  though  the  bonds  are 
purchased  before  maturity.  Gllbough 
v.  Norfolk,  etc..  R.  Co.,  10  P.  Cas^ 
No.  6,419,  1  Hughes  410. 

68.  Vexfonnaaoe  of  coatnurts 
renemUy  see  Contracts  [9  Cyc  601 
et  eeq]. 

09.  See  generally  supra  f)  49-76; 
Contracts  (9  Cyc  577  et  seq]. 

so.    See  supra  If  62-66. 

Sl.  U.  S. — U.  S.  v.  Robertson,  6 
Pet.  641.  8  L.  ed.  26?  (holding  that, 
where,  after  an  agreement  between 
the  United  States  and  a  bank,  it  be- 
came the  duty  of  the  bank  to  call  In 
the  debts  of  such  bank,  obligors  In  a 
bond  liable  only  aa  sureties  for  the 
faithful  performance  of  that  duty 
were  not  required  to  perform  that 
duty  Individually) ;  Grlswold  v.  Bach- 
eller,  76  Fed.  470. 

111.— Hoerath  v.  Hogan.  41  111.  A. 
472  (holding  that  a  bond  given  by 
the  devisee  of  land  to  pay  an  .annu- 
ity to  a  widow  having  a  dower  inter- 
est  therein  could  be  performed  only 
by  satisfying  the  yearly  Interest  of 
the  widow  aa  It  fell  due,  so  that  no 
Hen  could  be  decreed  against  the 
land  to  satisfy  the  same). 

Me. — Qulnby  v.  Sprague.  IT  Me, 
226  (condition  to  cut  down  the  waste- 
way  of  a  mllldam  held  complied 
with). 

N.  H.— Toung  V.  Hyde,  14  N.  H. 
26;  Ersklne  v.  Brsklne.  IS  N.  H.  438 
(holding  that.  In  the  performance  of 
a  condition  to  fumlah  wood  at  the 
obligee's  door,  the  obligor  need  not 
notify  plaintiff  that  he  has  delivered 
It,  aa  it  la  not  perishable  property). 

N.  T.— Brooklyn  Flrat.Kat.  Baok 
T.  Jenkins,  78  MIsa  277,  ISO  NTS 
947:  Wright  v.  Taylor,  9  Wend.  66$ 
[aff  i  Bdw.  2261  (condition  to  exe- 
cute articles  of  dissolution  of  a  firm 
held  complied  with). 
..N.  C  —Spence  v.  Smith.  101  N.  C. 
234,  7  SB  71S. 

Pa.— Bamett  v.  Kimmell.  86  Ps. 
13  (holding  that  a  bond  to  marry 
the  obligee  within  a  certain  time  is 
performed  by  a  marriage  within  that 
time,  although  the  obligor  im- 
mediately deserts  and  refuses  to  live 
with  the  obligee):  Axtell  v.  Caldwell, 
24  Pa.  88  (condition  that  the  obligor 
and  his  wife  should  live  together  as 
husband  and  wife  held  not  per- 
formed); Case  V.  Johnson,  19  Pa.  174 
(bond  for  the  Redelivery  of  property 
to  the  sheriff,  or.  In  default  thereof, 
to  pay  the  amount  of  the  valuation 
of  the  property  or  of  the  debt  for 
which  the  levy  was  made,  with  in- 
terest and  costs,  taald  not  complied 
with). 

Vt.— Waahbum  v.  Titus.  10  Vt  SQ6 
(bond  to  maintain  and  support  ob- 
ligee held  fully  performed). 

wis. — McFarlane  v.  Cushman,  19 
Wis.  367  (holding  that,  where  a  bond 
Is  conditioned  to  pay  a  certain  sum 
for  the  perpetual  right  to  flow  land 
whenever  the  obtlgee'a  title  thereto 
should  be  adjudged  p«rf ect  by  a  par- 
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Tsndar  «f  pwf  onnaiiet.  A  proper  tender  o£ 
perfonnanee  in  aeoordanoe  with  the  eonditions  of 
the  bond  may  be  sufficient  to  oonstitate  a  defense 
to  an  action  on  the  bond;*'  bat  a  tender  of  per- 
formance after  a  breach  of-  the  condition  will  not 
80  operate."  A  tender  of  perfoiinanee  of  an  agree- 
ment for  a  bond  is  no  defense  to  an  action  on  the 
bond  given  subsequently  to  such  a^eement.** 

112]  2.  Strict  or  Snbstantial  Performance. 
According  to  the  strict  rule  of  the  common  law, 
conditions  were  required  to  be  strictly  and  literally 
performed  in  order  to  avail  the  obligor  as  a  de- 
fense." Bat  according  to  the  modem  decisions, 
the  equitable  principle  that  substance  is  to  be 
regarded  rather  than  form  has  found  general  ap- 
plication, so  that  a  substantial  performance  of 
the  condition  is  generally  held  to  be  sufficient  to 
relieve  the  obligor  from  liability  on  the  bond." 
The  performance,  however,  must  be  real  and  not 
a  mere  sham."^ 

113]  3.  Election  as  to  Performance  or  Man- 
ner Thereof.    Where  there  is  no  alternative  con- 


dition, the  obligor  eaanot  elect  to  rafnee  pertorm- 
anee  and  to  ineor  the  penalty."  Bat  iniere  Uie 
condiUona  of  the  bond  are  in  tba  alternative,  un- 
less the  election  is  given  to  the  obligee,*  the  per- 
fonnanee of  any  <me  of  the  eonditiona  releasee  the 
oUigor  who  may  eleet  which  altonatiTe  shall  be 
eomplied  with,"*  and  a  failure  to  perform  one  only- 
does  not  result  in  a  breach  if  the  other  may  yet  be 
performed.^  But  a  bond  conditioned  in  the  alter- 
native for  the  payment  of  a  certain  sum  of  money 
or  of  some  property,  without  dea^ating  the  value 
of  the  latter,  requires  that  if  the  obligor  elects  to 
tender  the  propoty  it  must  be  equal  in  value  to 
the  money." 

114]  4.  Place  of  Pezfcrmaoce.  Where  a 
p>Iace  of  performance  is  mentioned  in  the  condi- 
tion, or  the  nature  of  the  acts  to  be  done  indicates 
plainly  a  particular  place,  compliance  in  this 
respect  is  necessary  to  complete  performance,''  un- 
less chai^d  by  agreement;'*  and  where  the  place 
intended  by  the  parties  can  clearly  be  inferred, 
the  obligee  has  no  right  to  appoint  a  different 


tain  person  nam«d,  "upon  production, 
to  him  of  a  full  abstract  therAof, 
fully  certified  by  the  reelatar  or 
deeds  and  other  officers"^  of  the 
county  In  which  the  land  is  situated, 
a  recovery  cannot  be  had  by  showing 
a  decision  that  the  obligee's  title  Is 
perfect,  rendered  by  the  referee  on 
the  production  of  an  abstract  of  title 
and  affidavit  of  one  J  S  not  certified 
by  the  register  of  deeds  or  other 
county  officer). 

[a]  A  bond  to  pay  when  a  eanse 
mtattoiua  Is  aeoUett  in  favor  of 
plaintiff  becomes  obligatory  If  the 
cause  is  compromised  on  an  agree- 
ment that  plaintiff  shall  have  Judg' 
ment  for  a  certain  sum.  Klttrell  v. 
Hawkins,  74  N.  C.  412. 

[h]  A  bond  for  tlM  flOelltr  ot  a 
paying  teller  of  a  bank,  conditioned 
that  the  obligors  "shall  save  the 
said  president  and  directors  of  the 
Mew  Orleans  National  Bank  harm- 
lees"  from  any  negligence  or  mis- 
conduct of  the  teUer,  means  that 
they  shall  save  the  corporation 
harmless,  and  is  not  satisfied  by  In- 
demnifying '  the  ofncers  named 
against  any  individual  loss.  New 
Orleans  Nat.  Bank  v.  Wells,  28  La. 
Ann.  78«,  2«  AmR  107.  See  gener- 
ally Banks  and  Banking  i!  124-127. 

at.  Tracy  v.  Strong,  2  Conn.  669; 
itcHard  V.  Wbeteroft,  S  Harr.  &  M. 
(Ud.)  Si;  Gray  v.  ofdlere,  S»  B.  C. 
1*  »86.  _ 

[a]  A  teadur  Is  net  a  perfoniuwee 
of  a  oonditlon  for  ttaUvery  of  per- 
sonal property  on  the  day  specified. 
Smith  V.  Stinson,  8  S.  C.  L.  1. 

63.    Boardman  v.  Keeler,  21  Vt.  77. 

04.  State  Bank  v.  Llttlejohn,  18 
N.  C.  563. 

66.  Gatchell  v.  Morse,  81  Me.  206, 
16  A  662  (holding  that  a  condition 
for  the  support  of  a  person  in  the 
houae  of  the  obligor,  the  bond  being 
secured  by  a  mortgage  on  his  resi- 
dence, Is  literally  performed  by 
maintaining  the  obligee  in  the  ob- 
ligor's residence,  wherever  that  may 
be:  It  need  not  be  on  the  mortgaged 
property) ;  Mounsey  v.  Drake,  10 
Johns.  (N.  T.)  27  (holding  that  a 
bond  conditioned  that  C  should  sur- 
render himself  on  or  before  a  cer- 
tain day  to  the  custody  of  the 
sheriff  is  not  performed  by  C's  offer- 
ing himself  to  the  sheriff  for  the 
purpose  of  being  surrendered) ;  Craw- 
ford V.  Eva.T\B.  158  Pa.  890,  27  A 
llOS  (holding  that  a  condition  in 
the  bond  ot  a  tenant  to  his  landlord. 
In  consideration  of  indulgence  of  the 
latter  respecting  the  Issuance  of  a 
landlord's  warrant,  that  the  tenant 
shall  keep  all  his  property  on  the 
demised  premises  until  a  certain  day, 
"without  any  fraud  or  further  de- 


lay," was  literally  performed  by 
keeping  the  property  at  the  place 
named,  although  the  tenant  by  bar- 
ring the  house  prevented  the  land- 
lord from  levying  for  his  rent) ; 
Lamb's  Case,  6  Coke  28  b,  77  Re- 
print 86;  Bache  v.  Proctor,  1  Dougl. 
382.  99  Reprint  247;  Studholme  v. 
Mandell,  1  Ld.  Raym.  279,  91  Reprint 
1088:  Doughty  v.  Neal,  1  Saund.  215, 
85  Reprint  826;  Hesketh  v.  Gray. 
Say  186^$  Reprint  846;  Taylor  v. 
Bird,  1  WIls.  0.  P.  280,  M  Reprint 
618* 

66.  Cal.— Levltsky  v.  Johnson,  S6 
Cal.  41. 

Ida. — Jullaetta  Tramway  Co.  ▼. 
VoUmer,  4  Ida,  408,  S9  P  lllB. 

Minn. — Price  v.  Doyle,  84  Minn. 
400,  26  NW  14. 

N.  J. — Martin  V.  Melville,  11  NT  J. 
Eq.  222. 

N.  T.— Dakin  v.  WUllamB,  IT  Wend. 
447  [atl  22  Wend.  201], 

N.  C— O'Neal  v.  King,  48  N.  C.  BIT. 

Oh. — SchatslngOT  v*  Lake  View 
Land,  eta.  Co.,  38  Oh.  Clr.  Ct.  247 
(holding  Uiat  a  bond  to  repair  cer- 
tain sidewalks '  and  to  put  them  In 
good  condition,  satisfactory  to  the 
other  party.  Is  compiled  with  if  the 
walks  are  put  In  such  condition  as  a 
reasonable  man  under  like  clreum- 
Btances  would  regard  as  satlsfac* 
tory). 

Pa.— Major's  App.,  120  Pa.  109,  IT 

A  636. 

Tex. — Williams  v.  Ft.  Worth,  etc., 
R.  Co..  82  Tex.  668,  18  SW  206. 

W.  Va. — Adler  v.  Green,  18  W.  Va. 
201. 

[a]  This  pxlne^ls  lus  Ixen  ap- 
pUad  (1)  In  the  case  of  a  bond  for 
a  stay  of  proceedings  until  the  re- 
turn of  a  commission  Issued  to  take 
a  deposition  where,  although  the 
deposition  waa  obtained.  It  was  never 
returned,  but  the  witness  himself  ap- 
peared. Wing  v.  Rogers.  138  N.  Y. 
861,  34  NE  194  [rev  62  Hun  883,  17 
NTS  163].  (2)  Where  a  bond  was 
given  to  pay  a  certain  sum  In  case 
the  obligor  was  cleared  of  several 
suits  in  the  superior  court,  and  he 
was  cleared  of  all  but  one  In  which 
he  was  convicted,  but  an  appeal  was 
taken,  Judgment  reversed,  and  the 
obligor  discharged,  the  bond  was 
substantially  performed.  Candler  t. 
Trammell.  29  N.  C.  126. 

67.  Com.  V.  Doubleday-HIU  Elec- 
tric Co.,  243  Pa-  236,  90  A  67  (holding 
that,  where  a  bond  Is  conditioned 
that  the  obligors  shall  bid  a  certain 
amount  at  a  receiver's  sale,  they  can- 
not escape  liability  by  inducing  an 
Irresponsible  party  to  old  an  amount 
above  such  sum). 

68.  Middletown  v.  Newport  Hos- 


pital, 16  R.  L  819,  IS  A  800,  1  LRA 
191  (where  It  was  so  held  where  a. 
purchaser  of  a  beach  from  a  town 

frave  a  bond  conditioned  to  allow  the 
nhabitants  of  such  town  to  gather 
sand  and  seaweed  on  such  beach 
forever). 

09.  tr.  B.  V.  Thompson,  28  F.  C&a. 
No.  16,486,  1  Gall.  888. 

TO.  U.  8. — U.  S.  V.  Thompson.  S8 
F.  Cas.  No.  16,486,  1  Gall.  388. 

Kan. — Whetstone  v,  Ottawa  Univ., 
IS  Kan.  820. 

Ky. — Craig  v.  Morton,  Hard.  299. 

Me.— Hackett  v.  Lane,  61- Me.  SI. 

Hiss. — Shaefer  v.  Minor,  2  Miss. 
218. 

Mont — Kleinschmldt  v.  Kleln- 
SChmldt,  9  Mont.  477.  24  P  266. 

N.  T.— Kohler  v.  Mattlage,  42  N.  T. 
Super.  247  [afl  72  N.  T.  269};  Stand- 
ring  T.  Moore,  18  Mlac.  106.  88  NTS 
813:  Peo.  v.  Tilton,  18  Wend.  697. 

N.  C— Gray  v.  Toung,  6  N.  C. 
128. 

Va. — Dawson  v.  Wlnslow,  Wythe 
114.  , 

"Br  the  genera)  rule  of  law.  If  the 
condition  of  an  obligation  be  In  the 
disjunctive.  It  may  be  discharged  by 
the  performance  of  either  of  the 
enumerated  acta  at  the  election  of 
the  obligor,  for  the  condition  Is  for 
his  benent.  An  exception  to  the  rule 
is.  where  the  parties  have  saveid  the 
election  to  the  other  par^."  IT.  S. 
v.  Thompson,  28  F.  Cas.  No.  16,486, 
1  Gall.  888.  39«. 

n.  Shaefer  y.  Minor,  2  Miss,  218; 
Peo.  T.  TUton.  IS  Wend.-  <N.  T.> 
897. 

72.  Gray  v.  Toung,  e  N.  C.  lU. 

73.  Hunter  t.  Brown,  6S  Ind.  226; 
Luques  V.  Thompson,  86  Me.  514: 
Currier  v.  Currier,  8  N.  H.  76.  8  Aml> 
48.   

[a]  Where  a  bond  glyen  in  Tix~ 
flala  to  a  Hew  Tork  building  aasool^ 
tlon  provides  for  the  payment  of 
the  princhial  "at  Its  office  In  the  city 
of  New  York,"  and  by  a  subsequent 
clause  for  the  payment  of  Interest 
"at  its  office,"  and  the  association 
has  a  branch  office  In  Virginia  where 
payments  could  be  made,  the  bond 
la  payable  In  New  York.  Ware 
Bankers'  Loan,  etc.,  Co.,  SB  Va.  680, 
29  SE  744,  64  AmSK  826. 

74.  Leclerc  v.  Caron,  46  Que. 
Super.  109  (holding  that  novation  of 
a  debt  by  agreement  takes  place  by 
an  Instrument  in  which  the  creditor 
and  the  debtor  express  the  Intention 
to  and  actually  make  several  changes 
in  the'  minor  Incidents  of  the  bond, 
for  example,  aa  to  the  time  and  place 
of  payment,  and  when  the  debtor 
consents  to  additional  mortgages  to 
guarantee  the  carrying  ox  the 
changes  into  effect). 


For  later  oases*  derelopmeaic  and  oluuves  In  the  Law  see  cumulative  Annotations,  same  title,  pue  and  note  number. 
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plaee  for  perfonnanee."  Bnt  There  no  plaee  is 
mentioned,  the  general  rule  is  that  the  oblvation 
moat  be  performed  to  the  obligee  in  person,  but 
this  rale  does  not  apply  to  the  delivery  of  e umber- 
some  artieles."  Nor  need  the  obligor  follow  the 
obligee  ont  of  the  state  in  order  to  make  a  per- 
sonal payment ;  readiness  to  pay  within  the  state  is 
soflBeient."  Collateral  eircomstanoes  may  be  consid- 
«i«d  to  aseertain  the  place  intended  by  the  parties.*' 

A  bond  given  imder  a  deoree  of  eonrt  mnst  be , 
performed  at  the  plaee  irtiere  the  eonrt  ezereises 
its  jnrisdietiou.*" 

[I  115]  5.  Time  of  Performance.*^  If  no  time 
is  fixed  for  performing  the  condition,  the  law  im- 
plies that  a  reasonable  time  was  intended.**  Bnt 
where  a  definite  time  is  fixed  for  performance,  time 
is  of  the  essence  of  the  contract,  so  that  the 
obligor  will  not  be  released  from  performanee 
witUn  sneb  time  except  in  ease  of  amndoat  or 
mistake,**  or  unless  the  time  speeifled  is  waived 
or  extended,**  and  this  may  be  done  by  parol,*^ 
provided  all  the  obligors-  agree  thereto;**  and  if 
BO  time  for  oltimate  performance  is  fixed  by  the 
waiver,  the  original  contract  mnat  be  consulted 
to  aseertain  what  constitutes  a  reasonable  time.*^ 
If  a  certain  period  is  specified  within  which  an 
act  may  be  done  the  obligor  has  the  whole  period 
in  which  to  do  the  aot.**  A  bond  to  be  per^rmed 
on  or  before  a  certain  day  unless  a  certain  condi- 
tion happens  beocnnes  ab«>lnte  on  the  day  named 
nnleas  it  has  been  ascertained  before  that  day  that 
the  condition  has  happened;**  and  where  the  act 
on  which  the  condition  rests  is  to  be  dme  "  be- 
tween" certain  dates,  the  obligation  matures  at 


TO.  Currier  v.  Curri«r,  S  N.  H.  75, 
9  AmD  43. 

TB:  Currfar  v.  Currier.  «  N.  H.  76, 
9  AmD  43;  Hale  T.  Patton,  60  N.  T. 
233,  19  AmK  1<8. 

[a]  wiiMe  a  "bomt  im  pwalile  Im  a 
partualav  ovrmoT  tbe  debtor  must 
seek  the  creditor.  It  within  the  state, 
and  tender  payment,  otherwise  the 
privilege  of  payine  In  auch  currency 
will  not  be  of  avalL  Hoya  t.  Tuttle. 
S  Ark.  124,  46  AnLD  309. 

TT.  Currier  v.  Currier,  2  N.  H.  7S, 
9  AmD  43. 

n.  Hale  T.  Patton.  CO  N.  Y.  283, 
19  AmR  168. 

79.  Currier  v.  Currier,  2  N.  H.  76, 
1  AmD  43. 

[a]  VMax  a  bond  omdltUmed  for 
the  snvpert  of  tlie  obUca*  Aurlatf  Ufa, 
the  situation  of  the  pU'tlaa  ana  the 
relations  exlBtlns  between  them  must 
be  looked  to  In  oetermlnlnv  the  place 
of  performance.  McKlUlp  v.  HcKll- 
llp,  S  Barb.  <N.  Y.)  662  (holdlns  aiao 
tnat  tba  oblimr  was  bound  only  to 
maintain  and  support  the  oblivee  at 
him  dwelllnc  hoiwe,  jnwided  It  could 
there  be  done  in  a  suitable  manner). 
See  also  Stuart  v.  Abbey.  62  Misc.  84, 
11*  NTS  269  (holding  that  the 
obliges,  an  elderly  person,  might  live 
irtiere  she  pleased,  provided  her 
choice  did  not  Involve  needleas  ex- 
pense). 

801.   Irvine   v.   Barrett.   8  arant 
(Pa.)  78. 
81.  TImm  of  payanKt  see  Infra  g 

119. 

88^  Oreen  7.  Dyeraburg,  10  P.  Cas. 
No.  6,766,  2  Pllpp.  477:  Rook  v.  Mon- 
arch Bids.  Co.,  87  Oh.  St.  844,  100 
KB  887;  Cock  v.  Taylor,  2  Overt. 
(Tenn.)  49.  6  AmD  660. 

8S.  Martin  v.  Melville,  11  N.  J.  Eq. 
222  (holding  that,  wbere  a  bond  was 
conditioned  that,  if  any  default  is 
made  In  the  iiaynient  of  interest,  the 
whole  of  the  principal  shall  become 
due,  time  Is  of  the  essence  of  the 
contract,  and  the  party  In  default  Is 
not  raleased  from  pw*fomuuioe  nn- 
iMS  his  detenlt  Is  due  to  aocldent  or 


mistake) ;  Hodsaon  v.  Bell,  7  T.  R 
97,  101  Reprint  874. 

8L  Shook  T.  Ripley  County,  6  Ind. 
461;  Haynea  v.  Puller.  40  Me.  162; 
Fleming  v.  Gilbert,  3  Johns.  (N.  T.) 
628;  Joalyn  v.  Taylor.  SS  Vt.  470. 

88.  Fleming  v.  Gilbert,  8  Johns. 
(N.  Y.)  628. 

88.  Cox  V.  Way,  S  Blackf.  (Ind.) 
328  (holding  that  an  agreement  with 
one  only  of  the  obligors  by  whloh 
the  time  of  performance  is  extended 
la  no  bar  to  an  action). 

87.  Haynea  v.  Fuller,  40  Me.  162. 

88.  Porto  Rico  v.  Title  Quaranty, 
etc.,  Co.,  227  U.  8.  882.  83  SCt  862,  Si 
1>.  ed.  661  (holding  that  an  action  on 
a  bond  for  the  completion  of  work 
within  a  preacrlbed  time  does  not 
accrue  on  breach  of  subordinate  or 
Intermediate  conditions  within  that 
time);  Blake  v.  NUea,  12  N.  H.  4S9,  88 
AmD  606. 

88.   Chtmble  v.  Beeson,  60  N.  C.  128. 

88,  Shelton  V.  Jaokaon,  20  -Tex. 
Civ.  A.  442.  49  8W  416. 

tl.  Lents's  SU.,  IS  Montg.  Co. 
(Pa.)  177. 

8ft.  Payment  reMndlr  see  Pay- 
ment [30  Cyc  llfjl. 

Place  of  payment  see  supra  I  114. 

93.  Brown  v.  Ayer,  24  Ga.  288: 
Huffmane  v.  Walker.  26  Oratt.  (87 
Va.)  314.  See  generally  Payment 
[30  Cyc  1187  et  aeq]. 

[a]  The  sayment  of  the  costs  in 
a  snit  pending  between  the  parties 
In  accordance  with  a  parol  agree- 
ment between  such  parties  that  the 
bond  should  be  surrendered  when 
the  obligor  paid  such  costs  Is  a  suffi- 
cient discharge  of  the  bond.  Walters 
v.  Walters.  34  N.  C.  28,  66  AmD  401. 

&4.    See  infra  S  117. 

86.  See  infra  S  118. 
98.    Spencer    v.    Perry,    IS  Mich. 

394;  Hulfmana  v.  Walker,  26  Oratt. 
<67  Va.)  314  (holding  that  the  pay- 
ment by  the  obligor  of  a  bond  on 
which  the'  obligee  Is  Indebted  to  a 
third  person  is  a  good  payment). 

87.  Catnpbbll  v.  Ranson,  21  Gratt. 
(62  Va.)  40B. 


the  oloBe  of  the  day  preceding  the  last  named 
date."  A  bond  may  also  bee(nne  due  by  the  dteth 
of  the  obligor,  althou^  the  contingency  speeifled 
has  not  occurred.*^  ' 

116]  6.  Payment— a.  Kannez^d)  Iii  0«b- 
eraL**  Payment  of  a  bond  is  not  necessarily  a 
payznent  of  money;  but  that  is  payment  which  the 
parties  ^pree  shall  be  aceepted  as  payment.**  Thnft 
where  such  medium  is  aceepted  by  the  obligee  as 
iwyment,  a  payment  is  sufficient  if  made  in  n^o- 
tiable  pajwr,"  the  transfer  of  property,**  or  the 
payment  of  obligations  or  debts  of  the  obligee.^ 
The  obligee  has  a  right  to  receive  payment  of  a 
bond  according  to  the  tenns  of  the  obligation,^ 
and  if  he  is  willing  to  concede  to  the  obligor  the 
privilege  of  dischaiging  it  in  some  other  prescribed 
mode,  the  mode  bo  prescribed  must  be  stnctly  pur- 
sued, or  the  obligor  will  lose  the  benefit  of  tiie 
privUege  and  remain  bound  to  discharge  the.iobli- 
gation  according  to  its  terms.**  Thm,  in  ease  -the 
obligor  nnreasDuably  delays  and  refuses  to  pay  ft 
bond  which  is  payable  partly  in  goods  and  partly 
in  money,  he  may  be  eompuled  to  Ipay  the  whole 
bond  in  mon^.** 

Faymeikt  in  particular  nunesr.  If  a  bond  is  pay- 
able in  gold,  silver,  "lawful  mon^,"  specif  or  any 
speeijQcfUly  nuned  eurrency,  such  designation  is  of 
lundii^  force  to  the  extent  of  the  terms  of  the  obli- 
gation, subject  to  such  conditions  and  limitations 
as  are  contained  in  the  contract;^  but  the  privil^Ke 
of  makix^  payment  in  a  particular  currenejr,  v(l 
order  to  be  available,  must  be  exercised  before  the 
day  of  maturity;  if  not  so  paid  it  becomes  ft  speeie 
debt*  Payment  in  "lawful  money"  means  such 

[a]  Fro  rata  paynteat^Payment 

thereof  may  be  made  on  a  pro  rats, 
basis.  Plstel  t.  Imperial  Mut.  L.  Ins. 
Co.,  88  Md.  662,  42  A  210,  43  LRA  219. 

[b]  aa  agreement  uadeir  mmtl 
that,  on  payment  of  a  less  sum  than 
the  real  debt  mentioned  In  the  -coni- 
dltlon,  it  shall  be.  void  Will  not  dis- 
charge the  bond.  Inman  v.  Ortswold, 
1  Cow.  (I*.  Y.)  199.  ■  . 

te]  A  iKna  to  saeaM  ths  pavaaaik 
to  aa  lasvnuMs  eompany  of  -all 
moneys  paid  to  a  local  agent  Is  not 
dlacharged  by  a  settletnent  made  by 
the  general  agent  with  the  company. 
Hough  V.  .^na  L.  Ins.  Co.,  57  111. 
818.  821,  11  AmR  18  (where  the  court 
said:  "Such  payment  was  the  met-e 
performance  of  a  duty,  the  fulflll- 
ment  of  an  agreement  on  the  part  of 
the  general  agent,  and  should  not 
be  regarded  aa  an  absolute  payhi'ent 
of  uie  bond.  There  was  nothing 
voluntary  about  It,  and  we  can  not 
presume  that  It  was  intended  by  the 
one  party,  or  accepted  by  the  other, 
as  a  satiafactton  of  the  bond.  We 
think  the  payment  should  only  be 
considered  as  a  discharge  of  the  gen- 
eral agent,  and  not  a  discharge  of 
the,  bond"). 

88.  Campball  v.  Ranson.  SI  Graft. 
(62  Va.)  40&. 

88.  Cotton  V.  Campbell,  1  Ky.  Deoi 
24. 

I.  Hoys  V.  Tuttle,  8  Ark.  124,  46 
AmD  309  (bond  waa  payable  In 
"Arkansas  currency");  Lackey  v. 
Miller,  61  N.  C.  26  (where  current 
bank  money  was  decided  to  mean 
current  bank  bills);  Turpin  v.  Sledd, 
2>  Gratt.  (64  Va.)  238  (where  the 
payment  was  to  be  In  gold  or  sliver 
or  the  equivalent  thereof) ;  Boutware 
V.  Newton.  18  Gratt.  (B9  Va.)  708 
(where  "current  funds"  waa  construed 
to  mean  the  currency  of  the  day  of 
demand,  although  the  money  bor- 
rowed waa  In  Confederate  treasury 
notes).  See  generally  Payment  [80 
Cyc  1810  et  seq]. 

0.    Hoys  V,  Tuttle^  Ark.  18^  4« 
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tnoaey  as  shall  be  lawful  when  payment  is  actually 
made;'  and  even  in  the  absence  of  sueh  a  designa- 
tion a  presumption  to  that  effect  arises  nnleas  ex- 
-elnded  by  the  circumBtanees  of  the  ease.*  , 

Sftbftltatiim  of  bands.  The  snbstitntion  of  a 
new  bond  does  not  extinguish  the  prior  bond/  and 
the  obligee  may  proeeed  on  either^  unless  the  new 
b<»id  is  intended  as  a  payment  of  the  prior  bond 
and  is  accepted  by  the  obligee  as  aaeh.  payment.' 

U7]  (2)  KegotiaUe  Paper."  If  accepted  as 
anehf  a  Inll  of  exchange'  or  a  note"*  will  operate  as 
a  pagrmott.  It  is  otherwise,  however,  where  it  does 
not  appear  that  the  note  was  accepted  as  a  dis- 
claim of  the  debt,^^  or  where  the  note  is  worth- 
lesB*'  or  is  not  paid^  where  it  was  to  operate  as 
payment  (mly  when  paid;^'  nor,  where  a  bond  is 
^Ten  to  secure  the  payment  of  notes,  does  the  lift- 
ing of  the  notes  by  renewals  thereof  operate  as  a 
novation  and  satisfy  the  condition  of  the  bond." 
So,  where  Uie  eonutum  is  that  the  obligor  shall 
Chambers  v.  Hars«r,  It 


have  credit  on  returning  a  note  to  the  obHgee,  a 
plea  of  payment  is  not  supported  by  a  return  of 
suoh  note  at  the  time  of  the  trial  but,  where  a 
note  which  is  payable  in  q>eeifio  articles  is  asmgned 
as  collateral  security  to  a  bond  and  a  new  oontraet 
.is  made  between  the  assignee  and  the  maker,  all 
parties  to  the  bond  are  thoreby  discharged.^* 

U81  (3)  Property."  Payment  in  property 
will  dischai^e  the  debt  if  accepted  in  extinguish* 
ment  thereof,"  but  a  verbal  agreement  to  deUver 

Sroperty  at  a  future  day  in  cUsohazge  of  a  bond 
oes  not  amount  to  payment,^'  An  aaagnee  of  a 
bond  ass^pied  as  eoU^wal  is  xfeot  obliged  to  aeeept 
payment  m  lands.** 

[(  119]  b.  Tins  of  Paynunt— <1)  In  CtaianL" 
Independent  of  any  presentation  £»r  payment  a 
bond  or  coupon  is  payable  at  the  time  ox  its  matu- 
rity, that  is,  the  time  fixed  for  its  payment,"  and 
should  be  paid  at  that  time  unless  tiie  time  is 
waived  or  extended     and,  where  payment  made 


AmD  S«»; 
Pft«  IS* 

%   O'Kell  V.  McKewn,  1  B.  G  147. 

4.  White,  V.  Jonea,  18  N.  C.  1<6 
(hol<3Inv  that,  «ven  though  a  bond 
exocutea  In  186S,  payable  four  yeara 
after  date,  expressly  provided  that 
It  should  not  be  demanded  In  specie, 
a  tender  by  the  obllsor  of  the  amount 
of  the  bond  In  Confederate  money  at 
Its  execution  was  properly  refused). 

0.  Texas  v.  White.  10  Wall.  (U.  S.) 
«8.  1«  L.  ed.  8S»  (holdlnc  that,  where 
a  bill  In  equity  was  Oled  by  the  state 
of  Texas  to  enjoin  the  holder  of  cer- 
tain Texas  Indemnity  bonds  from 
asklnc  payment,  and  they  were  pre- 
sented to  the  eecretarr  of  the  treas- 
ury and  redeemed,  but  the  holder  at 
the  «ame  time  deposited  certain  new 
bonds  which  were  placed  In  the  hands 
of  a  -trustee  for  the  purpose  of  In- 
demnlfylns  the  sovemment  or  the 
secretary  acainst  any  possible  loss 
which  ml^t  occur  by  reason  of  the 
Impendlns  suit,  and  the  substitution 
of  the  new  bonds  and  payment  were 
both  made  after  the  issue  of  process 
under  the  bill,  b.ut  before  service, 
this  '  was  not  a  payment  of  the 
bonds);  Bailey  v.  Wright.  14  S.  C.  Jj. 
4i4.    See  also  Payment  [30  Cyo  1191], 

[a]  MwoeMlve  oflolal  bonds,  un- 
less dearly  intended  to  supersede  the 
first,  are  deemed  to  be  cumulative, 
the  first  not  being  discharged  for 
that  reason  alone,  and  those  given 
■uhaequently  beinar  regarded  as  add!- 

Jlonal  security.    Stephens  v.  Craw- 
ord.  1  Ga.  674,  44  AmD  HO:  Moore 
T.  Boudlnot,  64  N.  C.  190;  Jones  v. 
Hays,  it  N.  C.  602,  44  Ami)  7S:  Poole 
V.  Oov^l       C  69,  49  AmD  410. 
&   Bailey  v.  Wright,  14  S.  C.  tu 

7,  SUte  V.  Finn,  2$  Mo.  A.  290; 
Vanhook  v.  Williams,  19  N.  C.  269; 
Bush  v.  Kflcrease,  32  S.  C.  L.  419; 
Adler  V.  Oreen,  18  W.  Va.  201.  See 
Payment  [80  Cyc  1191].  See  also 
Com.  V.  Royer,  191  Pa.  861,  29  A 
se  (holding  that  where,  in  parti- 
tion of  a  decedent's  estate,  one  of 
the  heirs  gives  a  recognizance  con- 
ditioned to  pay  the  widow  and  the 
heirs  of  decedent  certain  money,  and 
afterward  one  of  such  heirs  Is  ad- 
Judged  a  lunatic,  and  such  obligor  is 
appointed  her  committee  and  gives 
the  required  bond,  the  taking  and 
approval  of  the  latter  bond  operates 
as  a  release  of  the  recognisance  In 
partition  as  to  the  share  of  such 
lunatic;  and  her  representative  can- 
not recover  on  the  latter  in  case  such 
obligor  falls  to  account  for  hw 
share). 

8.  Bee  generallr  Payment  [80  Cyo 
1194  «t  seq]. 

Am  flisoliary  of  snntr  see  Princi- 
pal and  Surety  [38  Cyo  169], 

ttMaf  Bav  seovxnr  aa  am  aeoord 
aafi  sansfaetlon  see  Aocord  and 
Satisfaction  il  68-64. 


0*  Cox  v.  Xtoblnson,  I  8t«w.  A  P. 
(Ala.)  91:  KnoU  v.  Whitfield,  »t  N.  C. 
71^  S  SB  H4;  XJgon  v.  Z>unn.  28  N.  C. 

lb.  Smith  V.  Jackson,  97  Iowa  118, 
6S  NW  SO-  Parsons  T.  Oaylf^,  8 
Johns.  (N.  T.)  468. 

11.  Price  V.  Barnes,  7  Ind.  A.  1, 
81  809.  34  NE  148. 

[a]  Votes  flvea  from  Ubm  to  ttiam 
mm  Imteaded  a«  pajmssts  In  dis- 
charge of  the  bona  see  Shumway  v. 
Reed.  84  Me.  660,  66  AmD  679. 

la.  Jefferson  v.  Holland,  1  Del. 
Ch.  116  (note  of  insolvent  bank). 

18.  McBvoy  v.  Baltimore,  8  HSxr. 
A  J.  (Md.)  19S. 

14.  Shrewsbury  Sav.  last's  Am><> 
94  Pa.  409. 

15,  Brytin  v,  Drake.  20  N.  C.  67. 
IB.    Wales  v.  Cooke,  13  N.  C.  188. 
IT.   Aooeptaaoe    of   properlv  Im 

■atlsf aotlon  see  Accord  and  Batlsfae- 
tion  IS  96,  96. 

As  dlseliarge  of  aUNtr  see  Princi- 
pal and  Surety  [S>  CyclSO]. 

18.  Miller  V.  Kerr.  17  ^  G  I..  4 
(deed  to  lands). 

[a]  Vvoperty  of  a  testatcur,  de- 
livered to  a  iMBd  CMdltcn.  will  be 
treated  aa  a  payment  of  the  bond, 
although  delivered  to  him  as  resid- 
'uary  legatee.  Stsnheason  t.  Axson, 
8  S.  C.  Eq.  274. 

[b]  iMsposttloii  of  pKoperty  lij 
eVUg—  wHu  eoBseaA  of  oas  oVIfw^ 

The  disposition  of  property  by  the 
obligee  with  the  oonerat  of  one  of 
the  obligors,  for  the  dellverr  of  whioh 
within  a  certain  time  the  bond  to 
conditioned,  will  not  be  construed  as 
a  prevention  bv  the  obligee  of  the 
performance  oi  the  condition,  but 
rather  as  a  payment  pro  tanto  of  the 
sum  which  the  bona  was  ^ven  to 
secure.  WUdea  v.  Wade,  8  Cush. 
(Mass.)  679. 

19.  Bhodes  V.  Chesson,  44  N.  C.  886. 
SO.    Rhlnelander    v.    Barrow,  17 

Johns.  (N.  T.)  988  (holding  that.  If  a 
bond  is  assigned  aa  collateral  se- 
curity for  a  debt  from  the  assignor, 
the  assignee  is  not  obligated  to  ac- 
cept an  offer  by  the  obligor  with  the 
consent  of  the  assignor  of  the  pay- 
ment in  lands,  where  such  obligor 
Is  In  embarrassed  circumstances  and 
subsequently  .before  payment  be- 
comes Insolvent,  especially  where  In- 
solvency is  within  the  meaning  of 
the  stipulation  between  the  parties, 
and  especially  so  where  the  title  Is 
extremely  questionable). 

81.  Tone  of  performanes  gva^ 
•sally  see  supra  B  116. 

S8.  U.  S.  v.  Union  Pac.  R.  Co.,  91 
.U.  S.  72.  23  L.  ed.  224;  Shelley  v.  St. 
Cliarles  County  Ct,  21  Fed.  699; 
Arents  Com..  18  Oratt  (69  Va.) 
7fi0  (holding  that.  althoujA  It  is  not 
required  that  a  coupon  snail  be  pre- 
sented for  pmrment  on  the  day  It 
becomes  due.  It  is  nevertheless  re- 
garded aa  due  and  payable  on  the 


day  fixed  tor  the  payment  of  Interest). 

[a]  wovd  ^maSurtty,"  in  Its 

application  to  bonds  and  other  simi- 
lar InetrumeDts.  refers  to  the  time 
fixed  for  their  payment,  which  is  the 
termination  of  the  period  they  have 
to  run.  .  U.  S,  v.  Union  Pacific  B.  Co.. 
91  U.  8.  72,  28  U  ed.  224. 

[b]  A  bond  ratable  "ia.*'  a  given 
time  fMm  date  (l)  is  by  the  common 
acceptation  of  those  terms  a  bond 
which  matures  at  the  expiration  of 
that  time,  and  neither  the  payer  nor 
the  payee  can  enforce  the  payment 
of  a  Dond  thus  drawn,  until  the  lapse 
of  that  period.  Alma  v.  Guaranty 
Sav.  Bank,  60  Fed.  203,  8  CCA  664. 
(2>  But  It  has  been  held  in  case  of 
a  bond  payable  '^n  five  years"  that 
the  word  ^'In"  Is  used  In  the  sense 
of  "within"  or  "Inside  or*  as  defined 
by  Webster,  and  that  the  natural 
acceptation  is  that  the  bond  may  be 

Ktd  Inside  of  five  years,  and  must 
paid  at  the  end  thereof.  Verdlne 
V.  Olney,  77  Mich.  810,  48  976. 
(8)  WhOTe  a  government  bond  Is 
payable  in  twenty  year&  but  redeem- 
able at  the  pleasure  of  the  govern- 
ment after  five  years,  it  Is  not  over- 
due until  after  twenty  years,  al- 
thongli  It  has  been  called  In  tor  pay- 
ment before  the  expiration  of  that 
time,  and  a  purchaser  prior  to  such 
expiration  la  a  purcnaser  before 
maturity.  Morgan  v.  U.  S.,  113  U.  8. 
476,  49t,  S  BCt  688,  SS  U  ed.  1044 
(where  Matthews,  J.,  said:  "The 
legal  effect  of  the  oall  undoubtedly 
la  to  entitle  the  holder -to  demand 
payment  at  Its  maturity,  and,  even 
though  not  demanded,  to  exonerate 
the  government  from  liability  for 
Interest  aocrulnr  after  that  date: 
but,  eonslstently  with  the  tenps  of 
the  statutes  and  the  obvious  pur- 
poses In  view  In  the  original  creation 
and  Issue  of  the  securities  In  the 
form  adopted,  it  cannot  be,  that  the 
legal  effect  of  such  a  call  for  the 
purpose  of  redemption  Is  the  same  as 
If  the  bond  had  been  originally 
framed  as  an  obligation  to  pay  ab- 
eolutely  on  a  day  previously  fixed"). 

[c]  A  bond  assented  by  tovx  may 
be  made  payable  when  three  of  them 
shall  be  required  to  pay  IL  Caxl 
Com.,  9  Serg.  &  R.  (Pa.)  68. 

[d1  AMheogli  a  eonpea  la  mafia 
payabls  at  a  aaaaed  hoass 
on  presenting  the  proper  coupon.  It 
is  still  due  and  payable  on  the  day 
when  the  Interest  Is  due,  as  specified 
in  It  Arents  v.  Com.,  18  Qratt.  (69 
Va.)  760. 

[e]  PevlodSoal  paynsats^— A  bond 
may  be  conditioned  so  as  to  bind  the 
obligors  for  periodical  payments  and 
not  merely  for  the  penalty.  Helena 
V.  Fltipatrlck,  86  Ark.  683. 

83.  Shook  ▼.  Ripley  County,  6  InA. 
461;  lisolere  v.  Oaron,  46  Que.  Super. 
109  (ease  of  novation).  See  also 
Infra  I  180. 


In  the  law  see  cumulative  AnnoUtlons,  Bi^i^9.'^pi^^^^)^^@3W. 
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ift«r  a  bnaok  is  aeoepted,  it  opvatM  as  a  dia- 
ehai^  |m>  taato.** 

On  a  cartain  day.  Where  a  bond  is  conditioned 
for  the  payment  of  money  on  a  certain  day,  the 
whole  debt  acerues  on  the  day  specified,''  even 
thon^  the  bond  was  given  by  way  of  indramity;^ 
hat  a  fixed  time  for  payment  may  be  varied  by 
ecmditions.*'  The  obligor  has  the  whole  day  on 
which  the  bond  falls  due  in  which  to  make  pay- 
mentand  it  luu  been  held  that  payment  made 
before  aettrai  brought,  even  though  not  within  the 
time  speeifiedf  may  save  the  condition  to  pay  on 
or  before  a  eertoin  day." 

On  dfwnaml.  Where  a  bond  in  express  terms  is 
payaUe  on  demand,  it  is  pajmbla  on  the  day  of  its 
diUe,""  or  immediatelyi'^  mlcss  there  is  a  ^un  pro- 
Tinon  in  tiie  b<md  that  it  ia  not  to  be  so  paid,^  or 
unless  the  demand  ia  depouLent  on  etmditions,  as 
that  p^ment  ahaU  be  made  «l  demand  after  a 
mci&d  time."  Under  a  bond  ix^ble  on  demand 
Oie  oUigor  need  not  wait  imtil  demand  is  mad^ 
bnt  nuty  pay  it  |nior  thereto,  even  though  it  is  con- 
ditioned that  a  reasonable  time  after  demand  shall 
be  given  to  pay;**  bnt  the  condition  of  the  bond 


may  be  sneh  that  the  obligee  need  not  receive  pay- 
ment ezecfit  at  his  pleasure."  Where  no  time  is 
^eeifled  for  the  payment  of  a  sum  certain  the 
money  is  doe  immediately  without  demand,"*  even 
though  the  bond  purports  to  be  given  for  the  pnee 
of  goods  to  be  delivered  at  a  subsequent  day." 
But  the  obligor  is  entitled  to  a  reasonable  time  to 
perform  a  condition  to  pay  certain  notes  in  the 
hands  of  a  third  person. 

Days  of  grace.  It  has  been  held  that  bonds  for 
the  payment  of  money  and  intesest  coupons  thereon 
are  not  entitled  to  days  of  grace,  under  a  statute 
allowing  days  of  grace  on  n^tiable  instmmenta." 

[$  120]  (2)  Extension  of  Time  for  Faymnt. 
An  extension  of  time  for  the  payment  of  a  b<md 
may  validly  be  made  by  a  parol  agreement;**  and, 
where,  after  maturity,  an  agreement  is  made  be- 
tween osk»  of  the  obh^m  and  the  obligee  as  -to  an 
extoiaion  of  time  for  payment,  in  terms  more  beae- 
fidal  to  the  latter,  the  bond  will  not  be  invalidated 
as  to  the  other  obligee  beeanse  of  such  agreement.** 
An  aco^>tanoe  of  a  payment  of  part  of  the  obliga- 
Hxm  reoeived  by  the  bond  may  operate  as  granting 
aa  exteniion  of  time  for  the  payment  of  the  bal- 


M,  ToQcer  T.  Schell,  IB  Htsc  KM, 
IT  NTS  819.  But  sae  Hurt  v.  Meek«r, 
3  N.  T.  Super.  623  (holding  that  a 
bond  for  the  performanoe  of  a  duty 
and  for  indemnity  Is  not  within  a 
Btatutonr  jproTlslon  which  aUowi 
payment  axter  breach  to  be  pleaded 
to  a  bond  having  a  condluon  by 
which  It  la  to  become  void  on  the 
payment  of  a  less  sum). 

as.    Hogan  v.  Calvert,  21  Ala.  194. 

ae.  Bogau  V.  Calvert,  21  Ala.  194: 
Wellborn  T.  James,  20  N.  C.  876 
(holding  that.  If  the  bond  Is  con- 
ditioned to  be  paid  on  a  particular 
day  with  a  condition  aa  to  indemnity 
which  la  Indefinite  as  to  tlixte,  the 
indemnity  la  not  a  condition  prece- 
dent to  Oie  purment  of  the  money). 
Sm  ■MnermUyTndminitr  W  Cyo  fto). 

sr.  Crala  V.  Uorton,  Hard.  (Ky.) 
U9. 

[a]  ntMtmtlOBS^d)  If  a  bond 
la  for  a  sum  certain  to  be  paid  on  a 
day  fixed,  conditioned  that  it  may 
be  diaoharMd  if  a  smaller  specified 
sum  ia  paid  sooner  and  the  condition 
ia  not  complied  witJi,  the  bond  la 
good  for  the  largBT  sum.  Craig  v. 
Horton.  Hard.  (fi>.)  299.  (2)  But 
tlie  time  of  payment  is  not  postponed 
on  bonds  redeemabl*  twenty  years 
from  date,  by  a  provision  therein 
making  them  redeemable  at  the 
pleaanre  of  the  leglalature  at  any 
time  after  the  expiration  of  such 
twenty  years.  In  re  Opinion  of  Jus- 
tices. 49  Mo.  218.  (t)  Where  the 
condition  la  to  pay  money  to  a  named 
person  on  a  certain  day,  and  if  a 
specified  contingency  happens  then 
to  pay  another,  the  happening  of  the 
contlneency  does  not  make  the 
money  .Vue  Immediately.  Matter  of 
Vandevttrt.  8  App.  Dtv.  841,  40  NTS 
791. 

m.  Zactaery  v.  Brown,  17  Ark. 
442. 

n.  Gage  V.  Gannett,  11  Maes.  217; 
Bond  V.  (Sutler,  10  Mass.  419. 

30l  Austin  T.  Burbank,  2  Day 
(Onn.)  474,  2  AmD  119;  RufE  v.  Ball, 
7  Harr.  ft  J.  (Md.)  14,  IS  AmD  290. 

81.  Bowman  v.  MoChesney,  22 
Qratt.  (88  Va.)  109;  Omohundro  v. 
Omohundro.  21  <3ratt.  <62  Va.)  6ZS. 

[a]  A  iMnd  payaUa  oa  "oan**  la 
payable  Immediately.  Bowman  v. 
McCheaney,  22  Gratt.  (68  Va.)  809. 

[b]  X  boad  paarahto  at  the  eptloB 
of  flM  oVUna  becomes  absolutely 
payable  on  bla  death,  without  hla 
having  exercised  tlie  option.  Oden- 
welder's  Bst..  10  Fa.  Co.  591. 

aa.  Omohnndro  Omohundro,  21 
OratL  (82  Va.)  628. 

«3.  Boolware  t.  Nawton,  18  Gratt 
<St  Va.)  708. 

[a]   Staalnrtteu.— (1>   Where  a 


bond  la  payable  on  demand,  and  a 
deed  of  trust  is  given  at  tha  time, 
conditioned  that  Iz  interest  Is  punc- 
tually paid  the  debt  shall  not  be  col- 
lected for  five  years,  auch  provision 
In  the  deed  as  to  time  aoea  not 
change  Ita  character  In  that  respect, 
and  It  should  be  computed  as  of  Its 
date.  Moon  v.  Richardson,  24  Gratt. 
(6E(  Va.)  219.  (2)  Where  a;  bond 
given  during  the  Civil  War  waa  not 
payable  except  on  demand,  and  In 
case  of  Inability  then  to  pay  it  was 
to  be  continued  two  years  and  to  be- 
come absolutely  pavable  subject  to 
a  certain  condition  that  tender  might 
be  made  to  the  obUgee'a  attorney.  If 
ha  ahould  be  In  Richmond,  It  was 
held  that  neither  the  obligee  nor  hia 
attorney  waa  'compelled  to  be  In 
Richmond  to  receive  the  money. 
Gavlnzel  v.  Crump,  22  WalL  <U. 
308.  22  U  ed.  783. 

84.  Stover  V.  Bamllton,  21  Gratt. 
(«2  VaT)  278. 

3S.  Boulware  v.  Newton,  18  Gratt. 
(89  VaJ  70S. 

36:  Purdy  v.  Fhlllpa,  8  N.  T. 
Super.  869  laJlC  11  N.  ibsf:  Knight 
V.  Braawell,  70  N.  C.  709;  Wataon  v. 
Bledsoe,  stf  N.  C.  249:  Bhoade  v. 
Reed.  89  Fa.  486;  ColUna  v.  Le- 
maatera,  16  8.  C.  L.  141. 

87.  Watwm  V.  Bl«dsoflb  80  M.  C. 
249. 

38.   Hart  V.  Bull,  Ktrbr  (Oona.) 

396. 

38.  Kilmer  v.  Gallaher,  IIS  Iowa 
686,  88  NW  959;  ChatCee  v.  Mlddle- 
aex  R.  Co.,  146  Uaas.  224,  234,  16 
NB  34  (where  the  court  said:  "It  la 
contended  that  the  Interest  warrants 
were  entitled  to  grace,  and  that 
the  terms  of  the  bonds,  although 
not  by  the  terms  of  the  statute,  the 
holders  of  the  bonds  could  convert 
them  Into  stock  on  the  day  when 
the  last  interest  warrant  became  due, 
and  that  therefore  the  offer  to  sur- 
render the  bonds  and  the  demand 
for  the  stock  were  made  In  time.  It 
Is  not  a  reasonable  Inference  that  the 
company  Issuing  the  bonda  Intended 
that  the  laat  Interest  warranta,  which 

Surport  to  be  payable  on  the  aame 
ay  as  the  bonda,  should  be  entitled 
to  grace  when  tha  bonds  were  not. 
and  It  la  only  as  holders  of  the 
bonds  that  the  plalntlfls  are  entitled 
to  stock.  Interest  warranta,  or  cou- 
pona,  in  form  like  these,  when  de- 
tached from  the  bonda,  have  been 
considered  as  having  many  of  the 
qualltlea  of  negotiable  promissory 
notes;  but  we  are  of  opinion  that  they 
are  not  negotiable  promissory  notes 
within  the  meaning  of  the  Pub,  Sts. 
c.  77,  1  9.  When  Interest  la  pay- 
able on  a  note  or  bond  at  fixed  timea, 
no  grace  Is  allowed.    The  davloc  of 


separate  detachable  Interest  war- 
ruts,  payable  to  bearer,  has  been 
adopted  for  convenience,  and  courts 
have  invested  them  when  detached 
with  many  of  the  qualities  of  ne- 
gotiable promissory  notes,  to  carry 
into  effect  the  Intention  of  the  parties 
apparent  on  the  face  of  the  coptraot; 
but  they  purport  to  be  only  pronitaea 
to  pay  certain  auma  of  money'  as 
Interest  on  the  principal  obligation. 
They  are  not  In  common  speech  called 
promlaaory  notea,  nor  have  they  the 
same  history,  or  In  all  reapeots  the 
same  characterlatlcs.  aa  promlaaory 
notes,  and  they  could  not  have  been 
within  the  contemplation  of  the 
Legislature  In  passing  the  St.  of 
1S24,  c.  180.  Although  we  are'  con- 
fined to  a  oonslderauon  of  tibe  con- 
atructlon  to  be  given  our  atatutes, 
we  do  not  wlah  to  Imply  that,  either 
by  uaage,  or  the  general  taw  mer- 
chant, days  of  grace  should  be  al- 
lowed either  on  the  bonda  or  the 
coupona.  We  are  not  aatlafied  with 
the  decision  In  Evertson  v.  Newport 
Nat  Bank.  66  N.  T.  14.  28  AmR  V 
See  Arents  v.  Com.,  18  Gratt,  (69 
Va.)  760,  773;  2  Dan.  Neg.  Inst, 
^d  ed.}.  a  1E06.  1606,  and  notea 
The  reasons  why  days  of  grace  were 
originally  allowed  on  foreign  hlua 
of  exchange  payable  at  sight,  or  at 
a  future  day  certain,  have  little. ap- 
plication to  bonda  with  coupons  Is- 
sued by  a  corporation  to  obtain 
money,  which  usually  have  a  long 
time  to  run.  and  are  oommoab^ 
bought  and  held  as  an  Investment. 
Such  bonda  and  coupons  do  not  serve 
the  purposes  of  commercial  paoer"); 
Shelton  v.  Jackson,  26  Tex.  Ctv..A. 
443,  49  SW  416;  Arents  v.  Com.,  IS 
Gratt  (69  Va.)  778.  See  geaerally 
Bills  and  Notes  8B  687-426. 
^  [a]  Xn  Hew  Toitt  it  hae  been  held 
that  bonda  and  interest  coupons  at- 
tached to  bonds,  being  nwotlabl* 
paper,  are  entitled  to  d^s  <a  graoa. 
Kvertson  v.  Newport  Nat.  Bank, .  18 
N.  T.  14,  28  AmR  9  and  note. 

40.  Van  Syckel  v.  CVHoara,  60  N. 
J.  Eq.  173,  24  A  1024;  Bell  v.  Ro- 
malne,  80  N.  J.  Qq.  24;  Vanhouten  v. 
McCarty,  4  N.  J.  Bq.  141. 

[a]  Consideration. — Bxtenslon  by 
agreement  of  time  of  payment  of 
principal  and  interest  of  bonds  se- 
cured by  mortgage.  In  consideration 
that  no  dividend  would  be  declared 
and  certain  improvements  would  be 
made,  is  based  on  a  good  consider- 
ation and  bars  suit  brought  before 
the  expiration  of  the  time  extended. 
Knickerbocker  v.  Chester  Park  Ath- 
letic Co.,  20  Oh.  CIr.  Ct  6B5,  12  Oh. 
Clr  Dec.  842. 

41.  In  re  Hutehliuoii.  12  F.  Gas. 
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anee,  but  such  extemion  would  be  for  a  nasonable 
time  only." 

[$  121]  c  By  Wlum  Hade.  Where  the  tnms- 
aotion  is  intended  as  a  payment  on  behalf  of  the 
obligor,  it  is  immaterial  by  whom  it  is  made;"  it 
need  not  be  made  by  the  obligor  himself,  but  if 
made  by  a  third  person  at  his  request,  it  will  be 
BufiBcient.**  Payment  by  one  joint  and  several 
obligor,  on  account  of  or  in  part  of  the  same  bond, 
may  be  pleaded  by  the  other  in  a  suit  against 
him."  A  part  payment  must -necessarily  be  made 
by  the  obligor  or  with  his  privity;**  and  hence  an 
appropriation  by  the  obl^ee  alone^  without  the 
obligor's  privity,  of  a  set-off  in  favor  of  the  obl^r 
cannot  be  regarded  as  a  payment.*' 

122]  d.  To  Whom  Ibde."  Ordinarily,  pay- 
ment of  a  bond  should  be  made  to  the  person 
therein  designated  as  the  payee.**  It  has  been  held 
that  a  person  in  possession  of  a  negotiable  bond  is 
prima  facie  the  owner  thereof  with  the  right  to 
accept  payment  in  discharge  of  the  same  so  as  to 
pmteet  the  obligor  in  making  a  bona  fide  payment 
to  hhn;^  but  as  a  graeral  rme  the  mere  possession 
of  a  bond  is  not  sneh  an  evidence  of  property  as 
will  justify  a  pa;jnnent  to  the-  holder,  without  au- 
thority express  or  implied  from  tiie  owner  to  coU 
lect  the  same,"^  unless  the  cirenmstanoes  eonneeted 


with  the  possession  are  sufficient  to  show  apparent 
authority  to  collect  and  to  justify  payment" 

[^23]  e.  Tndownwnt  of  Faymant.  An  in- 
dorsement of  a  credit  on  a  bond  is  prima  facie  evi- 
dence of  a  payment  of  the  amount  indorsed."  But 
where  the  debt  is  payable  in  installments  an  in- 
dorsement of  the  payment  of  a  partienlar  install- 
ment is  not  evidrace  of  the  payment  of  prior  in- 
stallments." 

[$  124]  f.  Effect  of  PayiMBt  Actual  pay- 
ment of  the  full  amount  of  a  bond  discharges 
it  at  law,"  and  equity  will  decree  its  cancel- 
lation," unless  justice  requires  the  parties  in 
interest  to  be  restrained  from  allying  the  dis- 
charge or  from  insisting  on  their  legal  r^ta." 
Thus  a  payment  of  the  full  amount  of  the  bond 
by  one  of  several  joint  obligors  will  operate 
as  a  satisfaction  thereof,"  unless  the  equities  of 
the  case  require  that  it  be  kept  alive  as  between 
the  several  obligors."  An  overpayment  by  one  of 
several  obligors,  each  bound  for  himself  alone,  does 
not  inure  to  the  benefit  of  the  othws.**  An  aetion 
does  not  lie  against  the  obligee  for  detaining  the 
bond  after  it  has  been  paid."^ 

125]  7.  Bthmw  for  Nonperformance— a.  In 
General.  The  obligor  may  be  released'  from  liabil- 
ity otherwise  than  by  performance  of  the  oondi- 


«k  Xiltchfl«ld  V.  Litchfleld,  49  Me. 
107. 

48.  Jndah  V.  Commonwealth 
Trust  Co.,  ««  SW  607.  28  KyL.  1»B0. 

[a]  FftTmnit  ov  ■u*.— Where  the 
holder  of  a  bond  received  the  amount 
of  the  bond  from  one  whom  he  had 
reason  to  believe  was  maJklns  pay- 
ment for  the  obllffor,  there  wa*  a 
payment  and  not  a  sale  of  the  bond, 
alnce  there  could  be  no  contract  of 
aafe  without  &  meetlns  of  the  minds 
of  the  parties.  Judah  v.  Common- 
wealth Trust  Co.,  «6  BW  607,  23 
KyL  19B0. 

lb]  VlUT*  aa  saMmtor  pays  a 
bond  in  which  bis  testator  was  the 
prtndpal  obligor,  and  takes  an  as- 
•Irnment  thereof  to  himself  Indi- 
vlaually,  and  thereafter  sues  In  his 
own  riffht  asalnst  the  other  obllsor. 
tiie  payment  by  him  when  he  takes 
the  aMtsnment  operates  prima  facie 
as  a  satisfaction  of  the  bond.  Rich- 
ardson V.  Mitchell,  20  8.  C.  L.  862. 

4C  Simmons  v.  Walker,  18  Ala. 
IS4 '  (holding  that  In  such  a  case  a 
salt  cannot  be  maintained  In  the 
name  of  the  obligee  for  the  use  of 
the  person  by  whom  It  was  made). 

46.  Ultidiell  V.  Olbbs,  2  S.  C.  L. 
4T6. 

46.  WoodhOttse  V.  Simmons,  78 
M.  C.  80. 

4V.  Woodhouse  v.  Simmons.  78 
N.  C.  80  (holding  that,  where  the 
bolder  of  a  bond  payable  to  C  al- 
lowed and  entered  a  set-ofT  thereon 
In  favor  of  B,  the  oblliror.  It  was 
not  a  part  pimnent  as  to  C). 

[a]  Beaaoa  xw  >al»^"A  part  pay- 
ment Is  neeesaarlly  made  by  the 
obllaor  or  with  his  privity.  It  may 
be  fairly  construed  as  an  acknowledg- 
ment or  the  bond  as  a  valid  subsist- 
ing debt,  and  as  equivalent  to  a 
promise  to  pay  the  residue.  But 
this  cannot  be  said  of  an  appropria- 
tion by  the  obligee  alone,  and  with- 
out the  privity  of  the  obligor,  of 
a  set-ott  in  favor  of  the  obligor,  as 
a  part  payment  on  a  bond.  This 
Is  exclusively  tbe  act  of  the  obligee, 
of  which  the  obligor  has  no  knowl- 
edge, and  It  cannot  be  held  as  an 
acknowledgment  by  him  of  the  va- 
lidity of  the  debt,  or  as  his  promise 
to  pay  It."  Woodhouse  v.  Simmons, 
73  N.  C.  30,  S8. 

48.  Xlffht  of  possessor  to  sue  on 
bond  see  infra  S  151. 

49.  Menage  v.  Newcomb,  SS  Minn. 
143,  22  NW  182  (holding  that,  where 
the  condition  In  a  bond  for  costs  was 


that  payment  should  be  made  "to 
the  piaintlfit"  payment  to  the  clerk 
of  his  fees  without  authority  of 
plaintiff  was  no  performance);  Elt- 
scheid  v.  Baker,  112  Wis.  129,  88  NW 
52  (holding  that,  where  defendant 
purchased  his  father-tn-law's  farm, 
giving  therefor  a  bond  by  which  he 
covenanted  to  pay  two  thousand  dol- 
lars within  live  years  to  his  father- 
in-law  and  mother-in-law,  and  one 
thousand  dollars  within  one  year 
after  the  decease  of  both  parenta-in- 
law  to  their  daughter,  his  alater-in- 
law,  the  remaining  one  thousand  dol- 
lars to  be  retained  by  defendant  and 
his  wife,  and  tbe  bond  then  provided 
that  in  case  one  of  the  parenta- 
in-law  should  die  the  survivor  should 
be  entitled  to  receive  and  receipt  for 
"the  whole  of  the  Interest  and  prin- 
cipal," the  latter  clause  referred  only 
to  the  two  thousand  dollars  first  to 
be  paid;  and  hence  payment  to  the 
father-in-law  as  survivor  of  the  one 
thousand  dollars  due  the  slster-in- 
law.  or  a  release  thereof  by  him.  was 
inefiectual  to  bar  the  sister-in-law's 
right). 

mights  of  asslru*  see  supra  g| 

92-94. 

Blgkts  of  bona  flds  mvohaaazs 
ysneraU^  see  supra  gs  lOO-llO. 

BO.  Keener  v.  Chills,  4  Greene 
(Iowa).  416:  Roberts  v.  Matthews.  1 
Vem.  Ch.  ISO,  28  Reprint  879. 

ta]  A  powm  In  possessloa  of  » 
bond  assigasd  in  blank  Is  prima  fade 
the  owner,  and  the  obligor  paying 
him  In  good  faith  will  be  dlschuved. 
Stoney  v.  McNeill,  16  S.  C  L.  15S. 

[bi  wiMM  a  boB«  la  h«u  by  «a 
affent,  and  the  obligor  jtays  to  the 
agent  who  Is  the  obligee  in  the  bond, 
after  notice  from  the  principal,  and 
the  principal  tenders  no  Indemnity  to 
the  obligor,  the  payment  to  the  agent 
Is  Justttted.  Morton  v.  Pox,  4  Bibb 
(Ky.)  892. 

Bl.  Hackleman  v.  Moat.  4  Blackf. 
(Ind.)  164;  Lawson  v.  Nicholson,  52 
N.  J.  Eq.  821.  SI  A  386  (holding  that 
payment  of  a  bond  to  one  who 
wrongfully  abstracted  it  from  a 
sealed  package  left  In  hla  keeping  Is 
Invalid);  Brown  v.  Taylor,  32  Gratt. 
(73  Va.)  135  (holding  that  one  who 
holds  a  bond  subject  to  the  order 
of  Its  owner  has  no  authority  to 
receive  any  payment  on  It,  and.  If 
such  a  payment  Is  made,  the  obligor 
Is  not  discharged  pro  tanto).  See 
generally  Agency  IS  260-268. 

[a]      Season     for  mis. — "The 


possession  of  certain  kinds  of 
commercial  paper,  such  as  ne- 
gotiable notes  and  bills  of  ex- 
change, payable  to  order,  and  which 
pass  from  hand  to  hand  by  delivery, 
and  are  used  as  money  in  the  multi- 
form transactions  of  trade  and  com- 
merce^ carries  with  It  the  authority 
to  collect  by  the  holder.  This  grows 
out  of  the  necessities  of  commerce 
and  the  usages  of  trade.  But  the 
mere  possession  of  a  bond  or  other 
documentary  evidence  of  debt,  is 
not  such  an  evidence  of  property  as 
will  Justify  a  payment  to  the  holder 
without  an  authority,  express  or  im- 
plied, from  the  true  owner.  To  hold 
otherwise,  would  produce  mischiefs 
without  remedy.  Bonds  and  other 
documentary  evidence  of  debt,  are 
often  pledged  as  collaterals  or  held 
as  security.  They  are  often  lost  or 
stolen.  It  will  not  do,  therefore, 
to  say  that  a  party  having  posses* 
slon  of  such  a  paper,  no  matter  how 
obtained,  or  for  what  purpose  held, 
may  coU«ct  it  without  authority, 
either  express  or  implied,  from  the 
true  owner."  Brown  v.  Tsrlor.  tl 
OratL  (78  Va.)  186,  187. 

B8.  Williams  v.  Walker,  8  NTL«k 
Ohs  204,  2  Bandf.  Ch.  826;  Brown  v. 
T»lor,  82  Oratt.  (78  Va.)  186.  , 

M.  Clark  V.  Simmons,  4  Port. 
(Ala.)  14  (holding  that  a  crodlt  In- 
dorsed on  a  bond,  which  la  l«arlbl«, 
although  an  attempt  Mens  to  navs 
been  made  to  erase  It,  Is  prima 
fade  evidence  of  payment  pro  tanto), 
84,   Sonnett  v.  Johnson,  »  ~ 


HoCormlck 


 MS. 

Irwin.  U  Pa. 


88. 

111. 

86.  Mershon  v.  Commonwealth 
Bank,  «  J.  J.  Marsh.  (Ky.>  488. 

87.  McCormlck  v.  Irwin,  86  Pa. 

111. 

ea  Carroll  v.  Bowie,  7  Qlll  (Md.) 
84  (holding  that  the  only  remedy  of 
the  obligor  In  such  a  case  Is  to  re- 
cover from  the  other  sureties  their 
proportionate  share  on  the  whole 
sum  from  the  principal) ;  State  v. 
Blakemore,  7  Helsk.  (Tenn.)  638. 

69.  McCormlck  v.  Irwin,  85  Pa.  Ill 
(holding  that  equity  will  restrain  an 
obligor  who  ought  to  have  paid  the 
bond  from  urging  that  the  bond  is 
discharged  by  reason  of  the  pay- 
ment ox  the  full  amount  by  another 
obligor). 

60.  PettlngUI  v,  PettlngUU  64  Me. 

350. 

61.  Winans  v.  Denman,  2  N.  J.  L. 
116. 


For  lator  eases,  teTslopBWKta  and  oihaagwi  In  the  law  see  cumulative  Annotations, 
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tiona,  where  nonperformance  Is  excused  by  the 
law,  and  that  is  whenever,  for  any  reason  other 
than  the  aot  of  the  obligor  himself,  performance 
becomes  impossible.^  At  common  law  if  the  con- 
dition of  a  bond  is  impossible  at  the  time  of  its 
execution,  the  bond  is  single,  and  it  is  r^arded  as 
the  unconditional  undertaking  of  the  obligor  to  pay 
ihe  penalty;"^  and  where  it  is  possible  at  tte  time 
of  execution,  but  subsequently  becomes  impossible, 
either  by  an  act  of  God,**  or  of  the  law,"  or  of  the 
obligee,  the  obligation  is  saved,  and  the  perform- 
ance of  the  condition  is  excused."  But  equity  be- 
gan very  early  to  interpret  these  obligations  ac- 
cording to  their  substance  and  to  decree  their  spe- 
cific execution  in  those  cases  where  it  was  practi- 
cable, or  to  award  damages,  through  the  medium  of 
an  issue  at  law,  to  the  extent  that  the  obligee  had 
been  damnified.*"  And  where  the  conditions  of  a 
bond  clearly  require  the  performance  of  certain 
acts,  the  intent  as  expressed  must  cpntrol;  and  per- 
formance cannot  be  excused  hy  extrinsic  eircum- 
stanees  which  might  make  performance  more  diffl- 
enlt  than  contemplated  when  the  oontract  was 
made  or  which  might  tend  to  show  an  intent  other 
than  that  ezinBaBed." 


OonditionB  precedant^  '  Where  an  act  is  to  bi» 

done  by  the  obligee  or  another  before  the  obligor 
can  be  compelled  to  perform,  either  because  per- 
formance is  inqtoBsible  or  because  of  the  contMct 
of  the  parties,  the  nonoccurrence  of  such  act  is  a 
good  and  sufScient  excuse  for  nonperformance  on 
the  part  of  the  obligor,''^  unless  the  obligor  by  his 
own  act  prevents  the  performance  of  the  condition 
precedent  by  the  obligee  or  other  proper  person;  in 
such  case  he  is  bound  at  once  to  perform  the  eou- 
dition  or  he  is  liable  as  for  a  breach.'^ 

[$  126]  b.  By  Act  of  God.  Where  the  condi- 
tion annexed  to  a  bond  becomes  impossible  of  per-i 
formanee,  br  an  act  of  Qod,  its  performance  will 
be  excused.''  It  has  been  held,  however,  that  while 
an  aot  of  Qod  will  excuse  the  nonperformance  of  a 
duty  created  by  law,  it  will  not  excuse  a  duty  «re^ 
ated  by  contract.'* 

127]  c  By  Act  of  Obligee— (1)  In  OeneraL 
The  nonperformance  of  a  condition  -of  a  bond  may 
be  excused  by  the  default  of  the  obligee,'^  such  as 
by  his  absence,  where  his  presence  is  neeessaiy  for 
the  performance;'^  or  where  by  his  act  or  omission 
he  has  prevented  performanm  or  rendered  it  im-; 
possible/^  unless  aaeh  afit  of  the  obligee  is  ern- 


es. U.  8.  T.  Dlxey,  S6  F.  Cas.  No. 
U.Wi,  3  Waah.  C.  C.  IS;  U.  S.  v. 
Mitchell,  XS  F.  Cas.  No.  1B,792,  S 
Waah.  C.  C.  95:  Webster  v.  Major. 
33  Ind.  A.  203,  71  NB  176;  Brown  v. 
DillabUDty,  12  Miaa.  718,  43  AmD 
499;  Philippine  lalanda  v.  Blnfham, 
11  Philippine  558. 

es.  Ala.— Ward  v.  Hood,  124  Ala. 
S70.  27  8  246,  22  AmSR  SOS. 

Maas. — Badlain  t,  Tocker,  1  Pick. 
284. 

UiM.--Irlon  t.  Hnma.  BO  Hlaa.  419. 
N.  T. — Hounaey     Drake,  10  Johns. 

S.  C— Miller  v,  Nlchola.  17  S.  C.  L. 
S26. 

See  also  supra  (  67. 

6«.    See  Infra  |  12*. 

es.    See  Infra  fi  120. 

ee.    See  Infra  SB  127-129. 

67.  Miller  v.  Nichols,  17  8.  G.  U 
226.    See  alio  cases  supra  note  62. 

[al  the  oooadltloA  la  for  the 
paxfontuuwa  of  two  Olatlnet  aota, 
one  of  which  la  Imposaibla  and 
therefore  void,  the  obligor  will, 
nevertheless,  be  bound  to  perform 
the  other;  but  where  both  acta  are 
possible  at  the  time  of  the  exe- 
cution of  the  bond,  and  the  obllKor 
may  do  either,  and  one  becomes  im- 
possible by  an  act  of  the  obllaee 
or  an  act  of  God  the  performance 
win  be  altogether  excused.  Hurl- 
stone  Bonds  11. 

es.  Hayden  v.  Phillips,  89  Ky.  1, 
11  SW  951,  11  KyL  239:  Baylies  v. 
Fettyplace,  7  Mass.  338;  Ames  v. 
Belden,  17  Barb.  (N.  T.)  613;  Miller 
V.  Nichols,  17  S.  C.  L.  228. 

69.  Meriwether  v.  Lowndes  County, 
89  Ala.  362.  7  S  198;  Eln^ler  v.  Peo- 
ple's F.  Ins.,  Co.,  46  Md.  322:  Ekiut- 
table  Trust  Co.  v.  Bowen,  201  Pa. 
634,  51  A  871. 

[a]  The  fact  that  a  htUffs  la 
washed  away  will  not  excuse  per- 
formance of  a  condition  to  build 
and  to  keep  In  repair.  Meriwether  v. 
Liowndes  County.  89  Ala.  362,  7  S 
198:  Oathwriffht  v.  Callaway  County. 
10  Mo.  663. 

70.  OondltlDas  vzaoedeBt  to  zlffht 
of  action  see  Infra  St  141-143. 

71.  U.  8.— U.  8.  V.  Four  Part 
Pieces  of  Woolen  Cloth,  26  F.  Cas. 
No.  15,160,  1  Paine  436. 

D.  C. — Tyrer  v.  Chew,  7  App.  75. 

111. — Peo.  V.  Stuart,  97  111.  123 ; 
Ifflehart  v.  Blerce,  36  111.  133. 

Iowa. — Sinclair  v.  National  Surety 
Co..  132  Iowa  549.  107  NW  184. 

Mass. — Breath  v.  Burhham,  108 
Mass.  374:  Crowell  V.  Brown,  9  Gray 
274. 

Mich. — Billot  v.  Hanson,  89  Mich. 
1S7. 

Hlntt.— Campbell  v.   Roterlns.  42 


Minn,  lis,  42  NW  T».  fl  LRA  278. 

Mo.— Funk  V.  Urton,  44  ICo.  A. 
607. 

Ont. — Learn  v.  Baanall,  1  Ont.  L. 
472. 

Que. — Molson's  Bank  v.  Guarantee 
Co.  of  North  America,  4  Montr. 
Super.  376. 

Sefaiat  of  ohUffsa  as  an  exoue 
gwisrally  see  infra  S  127. 

[a]  Where  tbs  perfonnanee  of 
ths  oondltloa  hy  tba  oUlffor  Ospsads 
on  aoms  precedent  aot  on  the  part 
of  the  ohllKee,  the  obligation  of 
the  oblliror  does  not  attach  unless 
and  until  the  precedent  act  is  duly 
performed.    3  Halsbury-  L.  Eng.  92 

gi.r  190;  Buckland  v.  Barton,  2  H. 
1.  136,  126  Keprlnt  472;  Campbell 
V.  French,  6  T.  R.  200,  101  Reprint 
610.    See  also  supra  S  65. 

[bl  Whera  a  bond  la  conditioned 
for  tha  perfonaanoe  of  one  at 
two  things  within  a  certain  time, 
at  the  election  of  the  obligee,  per- 
formance Is  excused  unless  the  ob- 
ligee makes  his  election  within  the 
time  limited.  2  Halsbury  L.  Eng. 
02  par  190. 

78.  Crocker  v.  Field's  Biscuit, 
etc.,  Co..  M  Cal.  SS2,  20  P  226; 
Litchfield  T.  UtChfleld,  42  Me.  107; 
Robinson  v.  Heard,  'l6  He.  296; 
Eaton  V.  Stone,  7  Mass.  212;  Howell 
County  V.  Wheeler,  108  Mo.  294.  18 
SW  1080. 

[a]  A  refnaal  of  the  oUlgor  to 
aooept  a  suflloleat  tender  oz  per- 
formanoe  of  conditions  Imposedf  on 
the  obligee  will  not  affect  the  right 
of  the  latter  to  maintain  an  action 
on  the  bond.  Boardman  v.  Keeler, 
21  Vt  77. 

73.  Ala. — Falls  v.  Welaslnger,  11 
Ala.  801  (holding  that  the  death  of  a 
slave  in  the  case  of  a  condition  to 
deliver  In  a  forthcoming  bond  Is  an 
excuse  for  nonperformance). 

111.— Steele  V.  Buck.  61  111.  343,  14 
AmR  60;  Schwartz  v.  Saunders,  46 
III.  18. 

Ky. — Keas  v.  Tewell,  2  Dana  248. 

Mass. — Stlnson  v.  Prescott.  IB 
Gray  336  (holding  that,  where  a 
husband  gave  a  iiond  conditioned 
to  pay  the  board  and  expenses  of  his 
Insane  wife  at  a  hospital,  his  death 
terminated  the  obligation,  and  that 
payments  made  hy  a  surety  oi  the 
bond,  after  notice  from  the  admin- 
istrator of  the  obligor  that  the 
estate  was  not  considered  liable, 
could  not  be  recovered  from  the 
deceased  husband's  estate);  Badlam 
V.  Tucker,  l  Pick.  284. 

Mtsa. — Irion  V.  Htime.  60  Miss.  419. 

N.  H.— Blake  v.  Ntles,  13  N.  H.  459, 
28  AmD  506. 


N.  Y.— Peo.  V.  Tubhs.  27  N.  Y.  58,«; 
Peo.  V.  McCoy.  20  Barb.  73:  Car- 
penter V.  Stevana,  12  Wend.  H9 
(holding  that  the  death  of  an  animal 
in  the  case  of  a  condition  to  return, 
In  a  replevin  bond,  is  an  excuse  for. 
nonperformance):  Peo.  V.  Manning,.) 
Cow.  297,  18  AmD  461;  Hoiinsey  Vi. 
Drake,  10  Johns.  27. 

Pa. — Scully  V.  Klrkpatrlck,  70  Pa. 
324,  21  AmR  62. 

Tenn. — Mosely  V.  Baker,  2  8nee4 
362. 

Ont. — Boswell  v.  Sutherland  8  Ont. 

A.  233.  32  U.  C.  C.  P.  131. 

74.  Meriwether  v.  Lowndes  County, 
89  Ala.  362.  7  S  198. 

[a]  Xnle  applied. — An  overflow  of 
land  will  not  excuse  performance  of 
a  condition  to  have  such  land  cleared 
of  timber  by  a  certain  time.  SllU- 
vant  V.  Reardon,  6  Ark.  140.  . , 

70.  Hale  V.  Patton,  60  N.  Y.  Hi. 
10  AmR  168;  Bagley  v.  Clarke,  20  N. 
Y.  Super.  94.  , 

[a]  Kntoal  honda. — Where  A  vio- 
lates the  conditions  of  a  bond  exe- 
cuted by  him  to  B  in  con8lderatt<>n 
of  a  like  bond  executed  bjr  B  to  him, 
A  cannot  enforce  the  latter  against' 

B.  Davies  v.  Beadle,  37  lotifa  390. 
[bl   Where  tbs  obUgea  faiU  to 

perform  his  part  of  the  oontraot  m' 
consideration  of  which  the  bond  Is 

given,  the  obligor  Is  discharged, 
agley  v.  Clarke.  20  N.  Y.  Super.  94. 
Compare  New  Britain  v.  New  Britain  ■ 
Tel.  Co.,  74  Conn.  826,  60  A  881,  1015 
(holding  that,  where  a  city  agreed  to 
permit  a  telephone  company  to  use 
all  poles  belonging  to  the  city,  and 
the  company  gave  a  bond  conditioned 
to  fulflll  its  agreement  not  to  ceaSe 
competition  with,  nor  conie  under 
control  of,  a  rival  company,  the  fact 
that  the  city  had  cut  down  some  of 
Its  poles  was  no  defense  In  an  action 
on  the  bond). 

76.  Hale  V.  Patton,  60  N.  Y.  ZS3. 
19  AmR  168. 

77.  U.  S.— U.  8.  V.  Maloney,  20  F. 
Cas.  No.  15.71 8a. 

Ind.^ — Webster  v.  Major,  22  Ind.  A. 
202,  71  NE  176. 

Mass. — Dwelley  v.  Dwelley,  143 
Mass.  509.  10  NE  468. 

Minn. — Pioneer  Sav.,  etc..  Co.  v. 
Freeburg.  59  Minn.  230,  «1  NW  26. 

Mo.— Olive  V.  Alter.  14  Mo.  185. 

N.  H.— Pindar  v.  Upton.  44  N.  H. 
368. 

N.  Y.— Hale  v.  Patton.  60  N.  Y. 
2!t3.  19  AmR  168:  Detroit  v.  Burr,  5S 
N.  Y.  665  mem  [aff  35  N.  Y.  Super. 
6221;  Peo.  v.  Cushney.  44  Barb.  118; 
Stewart  v.  Cuyler,  17  Barb.  412*,. 
Giles  V.  Crosby,  18  N.  Y.  Super.  2Sa. 

Okl.— Brock  V.  Williams,  14  _Ok>. 
124.  82  P  922. 
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sented  to  by  th«  obligor**  or  is  justified  by  tbe  lat- 
ter'a  default." 

AltematiTe  conditions.  An  act  of  the  obligee 
vfaich  prerraits  the  obligor  from  performing  one  of 
two  alternative  conditions  is  a  suffiuent  excuse  for 
his  nonperformance  of  the  other.*" 

[$  128]  (8)  Waiver  of  Performance.  Perform- 
ance of  the  conditions  of  a  bond  may  be  -waived  by 
the  obligee;*'-  but  it  has  been  held  that  the  conditions 
of  a  bond  cannot  be  released  or  waived  by  a  parol  ex- 
ecutory agreement,^  although  after  a  breach  a  right 
of  action  on  the  bond  may  be  waived  or  released 
by  parol,*"  and  performance  may  be  accepted  there- 
after which  will  save  forfeiture  of  the  penalty.** 
But  pexformance  of  a  condition  after  a  breach,  a1- 
though  accepted,  will  not  affect  the  right  of  the 
obligee  to  recover  nominal  damages  and  full  costs 
if  action  has  been  brought."^  While  it  has  been 
said  that  a  waiver  to  be  valid  and  binding  must  be 
supported  either  by  a  consideration  or  by  estoppel,"* 
the  better  view  is  that  a  technical  waiver  requires 
neither  a  consideration  nor  any  element  of  estoppel 
to  support  it.*^  A  contract  extending  the  time  of 
performance  is  no  excuse  for  nonperformance  un- 
less snch  contract  is  performed.** 

S.  C— OlbBon  V.  Dnnnam,  It  8.  C. 
Ii.  289.  2S  AmD  180. 

(aj  Bona  for  nMorU— <i>  The 
act  of  thft  obligee  may  excuse  per- 
fonnance  In  the  caae  of  a  bond  con- 
'  dltiohed  to  support  him  at  a  certain 
place,  where  he  leaves  such  place 
(Jenkhrt  v.  Stetson,  9  Allen  (Mass.) 
128;  Hows  v.  Howe,  10  N.  H.  88: 
Ifo.wlev  V.  Morton,  88  Barb.  (N.  J.) 
86S);  .(2)  or  Insists  on  support  else- 
where (Dwelley  v.  Dwelley,  148 
Haas.  608.  10  NB  4«8:  Mt^lllp  v. 
M^Ulp,  8  Barb.  (N.  T.)  882).  <8) 
An<)  wJoOTe,  In  such  a  bond.  It  was 
prcVKlea  that.  In  case  of  alsaBree- 
meQt,>8  to  what  should  constitute 
comfortable  support  and  malntei- 
nance,  the  question  should  be  sub- 
nlltted  to  the  county  Jud^e,  and  on 
such  submission  and  an  adjournment 
the  obligee  procured  the  Judge  to  de- 
cline to  make  a  deciBloii,  as  being 
without  his  jurisdiction,  nonperform- 
aniie-  of  the  condition  was  excused, 
atewart  .v.  Coyler,  IT  Barb.  (N.  T.) 

Bead  oo&Utloaed  on  loss  of 
■Mnatlon;    eSeot    of.  xesignatloBw — 

Where  b.  oond  Is  condltlonea  on  sufll- 
clent  consideration  for  the  payment 
a  a  certain  sum  of  money  to  a  son- 
in-law,  provided  he  loses  a  certain 
situation  before,  the  remarriage  of 
the  oblisor,  such  obligation  cannot  be 
enforiiea  where  the  obligee  volun- 
tarily resigns  his  poaltlon  before 
such  .  remarriage.  Shafer  v.  Sense- 
man.  12B  Fa.  310,  17  A  350. 

78.  WHdes  v.  Wade,  8  Cush. 
(Mass.)  579  (holding  that,  where  the 
condition  was  that  the  obligors 
should  within  a  year  deliver  up  to 
the  obligee  a  stock  of  drugs  valued 
at  a  stated  sum  and  then  in  the 
store  of  one  of  the  obligors,  or  the 
same  kind  of  property  of  equal  value, 
or  pay  Its  value,  and  the  obligor 
having  possession  consented  that  the 
obllkee  dispose  of  the  property  for 
his  oeneflt  within  the  year,  such  dis- 
position was  not  a  prevention  by  the 
obligee  of  a  performancb  of  the  con- 
dition, but  a  payment  pro  tanto  of 
the  sum  for  which  the  bond  was 
security).  _ 

VS.  Keena  v.  Newark  Watch  Case 
Material  Co.,  112  App.  Dlv.  7,  98  NTS 
68  [afC  188  N.  Y.  598  mem,  81  NB 
1167  mem].    See  also  supra  S  1^5. 

80.  Dawson    v.   WInslow,  Wythe 

Filer  V.  BiBsel,  2  Root  (Conn.) 
84T:  OuIIford  Granite  Co.  v.  Harrison 
OraniU  Co..  23  App.  (D.  C.)  1;  Rwik- 
Un  F.  Ins.  Cp.  v.  Hunlll,  6  Md.  170. 

81.  I^evy  V.  Very.  18  Ark.  148; 


129]  (8)  Disdiarge  or  BtleaM.**  A  release 
or  discharge  &om  liability  to  perform  may  be  ef- 
fected either  expressly  or  in  conformity  with  the 
terms  of  the  bond,*"  or  it  may  be  implied  from  one 
or  more  circumstances."*  An  agreement  between 
the  obligee  and  a  third  person  will  not  release  the 
obligor  from  liability." 

A  release  of  one  of  several  obligors,  whether  they 
are  bound  jointly,  or  jointly  and  severally,  dis- 
chan^es  the  others,  and  may  be  pleaded  in  bar  by 
all,  but  to  have  this  effect  it  must  be  a  technical 
release."*  So  where  the  bond  is  a  joint  one  the 
remedy  against  all  is  defeated  by  the  discharge  of 
one  of  the  obl^rs  on  a  ground  not  personal  to 
himself."  But  a  release  by  one  obligee  alone  will 
not  affect  the  rights  of  the  others.** 

130]  d.  By  Act  of  Law.  Where  the  per- 
formance of  the  obligation  of  a  bond  becomes  im- 
possible by  an  act  of  law,  the  obligation  is  dis- 
charged and  no  action  will  lie  against  the  obligor 
thereon.*^  What  shall  be  regarded  as  an  act  of  the 
law  in  this  connection  is  sometimes  diffienlt  to  de- 
termine; an  act  of  the  court  has  been  held  not  al- 
ways such  an  act  of  the  law,** 


Haynes  v.  Fuller,  40  Me.  163;  Perry 
V.  Clymore.  14  8.  C.  ti.  246. 

83.  Levy  v.  Vsry.  12  Ark.  148. 

84.  HORlns  Antold,  IB  Pick. 
(MassJ  259:  Martin  v.  Melville,  11 
N.  J.  Bq.  222. 

80.  Snattucic  v.  Adams,  186  Mass. 
84-  Hudson  v.  Tenney,  «  K.  H.  466. 

88.  Bleber  v.  Oans.  24  App.  (D.  C.) 
617. 

[a]  Bmtlvliig  tbe  heneftts  of  the 

construction  of  a  railroad  without 
objection  for  two  years  la  a  waiver 
of  the  performance  of  a  condition  In 
a  bond  by  the  company  to  construct 
a  railroad  to  the  town  by  a  specified 
date,  and  to  erect  or  cause  to  be 
erected  a  depot  and  a  sidetrack  on 
tbe  obligee's  land  in  such  town. 
Jullaetta  Tramway  Co.  V.  Vollmer,  4 
Ida.  408,  39  P  1116. 

[b]  A  ooBtraot  to  waive  a  for- 
feiture! althouffh  without  oousldera- 
tlon,  should  be  neld  to  have  the  same 
force  as  an  act  which  of  itself  In- 
dicates a  waiver,  where  that  contract 
Is  an  Inducement  to  the  performance 
of  the  conditions,  the  .neglect  of 
which  caused  the  forfeiture.  Moore 
v.  Jefferson  City.  46  Mo.  202. 

87.  Clark  V.  West.  183  N.  T.  348, 
86  NB  1.  And  see  Contracts  [9  Cyc 
6461;  Waiver  [40  Cyc  288]. 

88.  Washburn  v.  Mosely,  82  Me. 
160. 

89.  Payment,  saUsfaotton,  or  re- 
lease after  asslguaent  as  aSeottaff 
mmwign—.  see  supra  I  06. 

90.  Paxton  v.  Wood,  77  N.  C.  11. 

91.  Meriwether  v.  Liowndes  County, 
88  Ala.  862.  7  S  188  (holding 
that,  where  one  of  the  conditions  oi 
the  bond  for  the  construction  of  a 
bridge  was  that  the  obligors  should 
keep  the  entire  bridge  in  good  repair 
for  a  period  stipulated,  the  obligation 
of  this  condition  was  npt  dlscbargea 
by  the  fact  that  the  county  which 
was  the  obligee  furnished  all  the 
materials  and  paid  the  obligor  an 
additional  sum  for  euperintending 
the  erection). 

[a]  An  unanthorlsed  release  hy 
the  obUjgee  Is  no  defense  to  a  suit  on 
the  bond  by  a  beneflclal  obligee. 
Etscheld  V.  Baker,  112  Wis.  129,  88 
NW  52. 

[b1  .The  erasure  before  delivery 

of  the  name  of  an  obligor  who 
signed  and  sealed  the  bond  will  re- 
lease him.  Lodge  V.  Boon*r  8  Barr. 
&  J.  (Md.)  218. 

9L  Baylor  v.  Morrison,  2  Bibb 
(Ky.)  103. 

98.  lilne  V.  Nelson.  88  N.  J.  Z^. 
888;  Crane  v. 'Ailing.  16  N.  J.  U  428. 


94.  Line  Nelson.  88  N.  J.  U. 
888;  Warner  v.  Ihinham,  l<alor 
(N.  T.)  208. 

88.  Brown  v.  Johnson.  IS  Oratt. 
(64  Va.)  844  (holding  also  that  a, 
statute  making  the  personal  reprs> 
sentatives  of  a  deceased  Joint  obligor 
liable  does  not  avpljr  under  racb 
circumstances). 

98.  Blakey  v,  Blabwy.  8  Dana 
(Ky.)  460. 

87.  U.  S. —  U.  8.  T.  Humaaoa,  28 
F.  Cas.  No.  16,421,  8  Bm.wy.  188. 

Iowa. — ^Daniels  v.  Bowe,  86  Iowa 
403,  06  AmD  797. 

Mass. — Baylies  v.  Fettyplsice,  7 
Mass.  325. 

Miss. — Irion  v.  Hume,  60  Hiss.  419; 
Brown  v.  DUIahnnty.  12  Mtss.  718. 
43  AmD  499. 

Mo.— Olive  V.  Alter,  14  Mo.  186. 

N.  Y.— Peo.  V.  Bartlett,  8  Hill  670. 

Oh. — Hartar  v.  Morris,  18  Oh.  St. 
492;  Saorast  v.  Bsrbee,  17  <»i.  St.  426. 

Pa.— Bain  t.  Iiyle,  68  Pa.  60. 

S.  C— Rose  v.  Haeleod.  2  S.  C  I* 
188. ' 

Teun. — Qreen  v.  Smith.  4  Coldwl 
436. 

Ehig. — Brown  v.  London,  8  C  B. 
N.  S.  726,  99  EM:L  726,  142  Reprint 
386  [aft  18  C.  B.  N.  8.  828.  106  BCL 
828,  143  Reprint  327}. 

98.  Olive  V.  Alter,  14  Mo.  186.  188 
(where  the  court  said:  "Here  there 
has  been  an  act  of  a  court,  which 
prevented  tbe  defendants  from  avail- 
ing themselves  of  one  of  the  condi- 
tions of  thetr  bond,  and  the  question 
is,  whether  this  action  of  tbe  court 
is  to  be  regarded  as  one  of  those 
acts  of  the  law  which,  it  Is  agreed 
by  all  authorities,  will  discharge  a 
contract  That  uie  court  had  the 
power  to  order  a  new  bond,  and  to 
cause  the  boat  to  be  delivered  upon 
such  bond,  can  certainly  not  be  oues- 
tloned  by  the  defendants,  at  wnose 
Instance  this  power  was  exercised. 
But  if  the  effect  of  such  a  proceedinv 
is  to  deprive  the  plaintiffs  of  their 
prior  security.  It  must  result  from  a 
power  in  the  court  to  deprive  a  party 
of  his  rights  without  notice,  against 
his  consent  and  at  the  Instance  of 
his  adversary.  The  action  of  the 
court  seems  rather  to  be  the  act  of 
the  parties  themselves,  and  not  an 
act  of  law  which  operates  without 
respect  to  the  assent  or  dissent  of 
the  party  affected"). 

[a]  BSeot  of  lajnaetloa-— A  forth- 
coming bond  is  not  forfeited  by  the 
failure  to  deliver  up  property  levied 
on  br  virtue  of  an  «Mcutlon.  where 
tbe  Issue  of  an  Injunction  against 
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[i  m]  «.  By  Art  of  OUIgor  w  His  .Ai«at** 

Where  performanoe  is  rendend  impoaaiMe  \ry  the 
obligor's  own  Mt,  or  Mt  of  wme  pontm  or 
agency  on  his  b^alf ,  the  oUigor  or  his  sureties 
eannot  be  allowed  to  show  this  as  aa  exense.^ 

[i  132]  B.  Bnadt— 1.  Effaet  of  BmA  in 
Oiiiei'aL  It  is  not  neeessory  in  a  penal  bond  «r- 
pressly  to  provide  that  in  ease  of  a  breaeh  of  the 
condition  the  entire  bond  shall  become  forfeited, 
for  sneh  a  result-is  unplied  in  ease  of  a  breach;* 
and  where  the  condition  has  been  broken  a  mibse- 
qnent  tender  of  performance  will  not  relieve  the 
obligor  from  liability  if  saeh  tender  is  unaccepted.* 
Although  a  bond  may  be  valid  as  to  only  one  of  the 
obligors  and  invalid  as  to  the  rest,  yet  if  the  con- 
dition is  broken  by  the  one  as  to  whom  it  is  valid 
the  entire  penalty  will  be  forfeited.'  Bnt  the  con- 
dition of  a  bond  is  prospective  and  snbjects  the 

the  enforeenient  of  an  •xeentlon  af- 
fords an  excuuu  Hull  v.  Blou,  27 
W.  Va.  eS4. 

ML  Ac*  of  oWrer  snvMitbv  P*^ 
f onMBM  of  eoatftiaa  ymoadnl  see 
■upn  I  12fi. 

1  U.  a.— U.  S.  V.  Dlx«v,  2S  F.  Caa. 
Na  14,9tT,  3  Wash,  a  C.  IS:  U.  S. 

MltcheL  26  F.  Oaa.  No.  1E,792,  8 
Wash.  C,  C.  9S. 

111.— IMkler  v.  Held.  SO  III.  421; 
L««      Pcmiliicton.  7  XU.  A.  247. 

Ue.— HeCutby  v.  Manafleld.  St  He. 
St8. 

Mo.— OUT*  V.  Alter,  14  Mo.  185. 
S.  C— Millar  V.  Nichols,  IT  B.  C  li. 
S2S. 

Wla^-Smith  v.  Smith,  24  Wis.  820. 

Enar.— Biffland  v.  Skslton,  12  Bast 
434.  104  Reprint  170. 

[a,3  AhMttoa  from  the  state  will 
not  excua«  performance  by  the 
obUcor,  for  In  auoh  a  oas*  It  la  his 
duty  to  appoint  an  agant  to  act  for 
bltn.  Tasker  v.  Bartlatt,  6  Cush. 
<M*S8.)  359. 

[bl  aaUstetsat  In  tlia  axmy  Is  not 
an  excusa  for  tha  failure  of  an  In- 
•olvent  to  a^ipoar  accordlnv  to  his 
bond.  State  v.  Reaney,  12  Md.  230. 
See  ffeneraJly  Ball  I  81. 

[e]  Mot*  magUyanee,  snOh  as  for* 
a«ttinr  the  time  vfaen,  tha  place 
where,  and  the  person  to  whom  In- 
tareat  la  p^ablo  does  not  excuse  a 
failure  to  pay  on  a  certain  day. 
Sprinr  T.  Flsk.  21  N.  J.  Bq.  17S. 

a.  Qnlntard  Corcoran,  60  Conn. 
24. 

S.  Bolster  v.  Post,  G7  Iowa  898, 
11  NW  637. 

4.    Presbury  t.  Fisher,  18  Mo.  60. 

a,  Rockford  Ins.  Co.  v.  RoserB,  16 
Colo.  A  28,  60  P  9S6;  Sabine  Tram 
Co.  T.  Bancroft,  (Tex.  Civ.  A)  89 
SW  177  (previous  acta  not  Included). 

«.   8ae  supra  II  111-121. 

T.   Bee  supra  19  126-181. 

B.  V.  8.— Baer  v.  Fidelity,  eta, 
Co.,  120  Fed.  94,  H  CCA  4»;  Hop- 
klrk  v.  McConieo,  12  F.  Cas.  No.  6,698, 
1  Brock.  230. 

Ala. — Ready  v.  Tuskaloosa,  6  Ala. 
327. 

lad.— Williams  v.  State,  87  Xnd. 
627:  Clifford  v.  Smith,  4  Ind.  277. 

Iowa — Poor  v.  Merrill,  C2  Iowa 
436,  27  NW  367. 

i&r. — ^American  Book  Co.  V.  Wells, 
23  SW  622.  26  l&X,  1169. 

Me. — Berry  v.  Hoeffnor,  56  Me.  170. 

Mass. — Crowall  v.  Brown,  9  Gray 
274.  . 

Mo.— St.  Lonfa  v.  Thierry,  100  Mo. 
176.  13  SW  244. 

Nov. — Carson  Opera  House  Assoc 
V.  Miller,  16  Nev.  327. 

N.  J.~Camden  v.  Ward,  67  N.  J.  I* 
668,  62  A  392. 

N.  T. — Bennet  v.  Kennedy,  7  Wend. 
163;  Julisnd  v.  BurgotC  11  Johns.  4T7. 

N.  C— -SprulU  V.  Davenport,  27 
N.  C,  146. 

N.  D. — Siebolt  V.  Konats  Saddlery 
Co.,  16  N.  D.  87,  106  NW  664. 

Pa. — Kqultable  Trust  Co.  ■  v.  Na- 
tional Surety  Co..  814  Fa.  169,  «3  A 
699.  6  AnnCaa  4«6. 


R.  1. — Douglas  V,  Hennessy,  16 
R  I.  272,  8  A  218,  7  A  1,  10  A  688. 

S.  C— Gyles  v.  Valk,  29  S.  C.  L. 
460. 

Tex. — Jacobs  v.  Pauvberty,  78  Tex. 
688,  16  SW  160;  CunnlnKham  v.  For- 
chet.  28  Tex.  Civ.  A  80, 16  SW  674. 
Vt.— Boardman  v.  Keelar.  21  VL  77. 
Wis. — Carpantar  v.  Fulmar,  118 
Wis.  4B4,  96^NW  402. 
JaJ  CasM  of  towMh  of  eoaOnioai 
(1>  For  tha  payment  of  all  costs 
and  damaffaa  which  may  be  awarded. 
Murrall  v.  Johnson,  1  Hen.  &  M.  (11 
Va.)  450.  (2)  For  tha  satlsCacUon 
of  a  Judgment  Huntress  v.  Bur- 
bank,  111  Mass.  218.  (3)  To  keep  a 
bridge  In  repair  and  continuously 
safe  for  a  Certain  period.  Meri- 
wether V.  Lowndes  County,  Sd  Ala. 
S62,  7  S  198.  (4)  To  perform  a  con- 
struction contract,  broken  by  failure 
to  completa  within  the  designated 
time.  Folz  v.  Tradesmen's  Trust, 
eta,  Co.,  291  Pa.  583,  51  A  279.  (5) 
To  pay  a  certain  sum  when  a  certain 
person  shall  cease  to  act  as  minister 
of  a  specified  church.  Bacon  v.  I^ane, 
21  Pick.  (Mass.)  180  note.  (6)  That 
a  aeaman  shall  proceed  to  sea  and 
in  default  thereof  pay  advances. 
Backman  v.  Hanson,  2  B.  D.  Smith 
(N.  T.)  391:  Woodside  v.  Pender,  2 
a  D.  Smith  (N.  Y.)  390.  (7)  To 
foreclose  a  mortgage,  broken  by  a»- 
slarnment  of  the  mortgage  to  another 
who.  Instead  of  foreclosing,  pur- 
chased the  equity  of  redemption. 
Pollard  V.  PorUr,  3  Q,t9Y  (Mass.) 
312.  (8)  To  perform  a  contract  to 
sell  property  and  deposit  proceeds, 
broken  by  a  failure  to  deposit  the 
proceeds,  although  It  did  not  appear 
that  tbe  property  had  been  sold. 
Carpenter  v.  Fulmer,  118  wla  454, 
96  NW  408. 

[b]  Oasas  sot  breach  of  eoBdi> 
tiont  (1)  For  the  discharge  of  the 
obligee  from  all  claims  held  against 
him.  Blsnall  v.  Ootri^  III  U,  S.  496, 
7  set  Ml,  3Q  L.  ad.  491.  (2)  To  per- 
form a  contract  to  build  and  operate 
waterworks,  broken  by  failure  to  be- 
gin construction  within  a  given  time. 
Qoldsboro  v.  Moflett,  S2  Fed.  660 
[rev  49  Fed.  213].  (2>  To  pay  a  note 
indorsed  by  the  obllgsew  Franks  v. 
Hamilton,  29  Ga.  129.  <4)  To  repay 
money  paid  and  advan^sed  to  the 
obligor's  wife.  Evans  v.  Leis,  2 
Pennyp.  (Pa)  55.  (6)  To  erect  anif 
deliver  a  structure  free  from  me- 
chanics'. Hans.  Hahn  v.  Wlckham,  56 
Iowa  6*6,  8  NW  3S8.  (6)  To  perform 
an  order  or  decree  of  court.  Morgan 
V.  Morgan,  i  Gill  &  J.  (Md.)  395. 
(7)  To  save  harmless  from  an  at- 
tachment. Tufts  V.  Hayes,  21  N.  H. 
138.  (8)  Not  to  withdraw  a  proposal 
as  to  the  furnishing  of  supplies. 
U.  S.  V.  McAleer.  68  Fed.  146.  16  CCA 
336.      (9)  For    the    forthcoming  of 

Sroperty.  Trotter  v.  White.  2G  Miss. 
8:  Hall  v.  Faechall,  27  N.  a  668. 
(10)  For  the  performance  of  an 
award  within  a  certain  time.  Cames 
v.  C::arll8le.  4  N.  H.  201. 

[c]  Tha  condition  of  a  bond  of  a 
msubsr  of  a  maavfaotwlBf  aasMda- 


obtigors  to  JiaUUty  only  In  ease  of  default  oeldr- 
ring  after  the  e»ention  of  the  icstnunent."    •  •  - 

0183]  2.  Wka*  OflBUtitvtea  Breach-Hk  Iir  Qen- 
«nu.  la  detentiining  whether  there  has  been  a 
breach  of  the  condition  of  a  bond  the  same  g&eral 
principles  eontrol  as  on  the  question  of  p^orm- 
anoe^  but  it  may  be  stated  gmerally  that,  unless 
a  sufficient  excuse. or  release  is  established/  a  fail- 
ure to  per£c»rm  snbstantiaUy  the  condition  accord- 
ing to  its  terms  is  a  breach."  But  a  mere  tectmieal 
breaeh  of  a  eonditioA  is  not  sufficient  to  susb^tin  a 
reeoveiy  on  the  bond  if  no  substantial  right  is 'in- 
fringed." ' 

Ocndition  to  pay  debts  of  obligee.  A  bond  con- 
ditioned to  pay  certain  debts  of  the  obligee  is 
broken  by  nonpayment,  and  the  obligee  may  sue 
without  m-st  mahmg  payment  hitoself.**' 

A  failare  to  perform  one  of  sevenl  ccmditiinis,  if 

tSoa  to  ablda  bj  tha  eoxurtttvtloa  of 

the  association  and  any  lawful 
amendment  or  alteration  thereto  or 
any  substituted  constitution,  and  to 
conform  to  the  price  to  be  paid  for 
work  establlshea  by  the  assoclatfov. 
and  to  abide  by  and  carry  out  any 
and  all  matters  decided  by.  tha  spa- 
ing committee  of  arbitration,  "Ba  be- 
tween ourselves  of  us  an^l  our  em- 

gloyees,"  Is  not  brok«i  by  a  refusal 
>  comply  with  a  provision  of  tha 
constitution  of  a  national  association 
which  has  bean  joined  by  all  tha 
members  of  su<di  local  association^ 
requiring  members  to  shut  down 
their  factories  on  the  order  of  the 
national  association,  because  a  local 
association  .of  another  place  has 
closed  its  faotoriea.  there  being  Tio 
constitutional  amendment  of  the  con- 
stitution or  by-laws  of  the  local  asso- 
ciation. Troy  Mfg.  Co.  v.  Star  Knlt- 
tihg  C^.,  67  Hun  611,  22  NTS  4357 

[d]  Oonaitio&  not  to  sngiaM  In 
baslMsss.'  ■ '  (1 )  A  condition  not  to  en- 
gage in  a  certain  line  of  business 


within  a  certain  district  Is  bl-oksn  by 
the  purchase  of  a  shop  already  in 
operation  In  such  busln«sa  Burrill 
V.  Daggett,  77  Me.  546,  1  A  677.  <2> 
A  condition  not  to  engag«  In  the  sale 
of  fish  Is  broken  by  enKaglng  In  the 
sale  of  oysters.  Caswell  t.  Johnson, 
68  Me.  164.  (8)  Owning  stock  In  '» 
corporatfoin  engaged  In  the  sam^  Ifau 
pf  business  Is  also  a  breach  of  » 
condition  not  to  ensraga  In  such  busl- 
nesa  Whitney  v.  Slayton.  40  Me.  224. 

Se]  Ooadlnon  to  sapport  auothav. 
ij  A  condition  that  the  obligor 
shall  support  another  Is  broken  l^y 
failure  to  furnish  such  supporL 
Empie  y,  £mple,  85  App.  Dlv.  (1,  64 
NTS  402;  Scheive  v.  Kaiser,  58  Barb. 
(M.  Y.)  109.  36  HowPr  198:  Shaffer 
V.  Lee.  8.  Barb.  (N.  Y.)  412;  Basemor* 
V.  Bynum,  1,27  N.  C.  11,  87  SES  67. 
(2)  But  where  the  condition  Is  that 
tha  obllcor  .shall  sunKirt  the  obligee 
at  tha  f  ormar'a  house,  there  Is  no 
breacii  where  the  obusaa  remaltw 
away  without  any  cause  therefor,  tml 
a  demand  and  .  refusal  for  support 
will,  however,  aonstltnte  a  Inniach. 
lignum  V.  BerOstt.  62  Me.  570.  (8) 
Where,  however,  the  treatrhent  of 
the  obligee  Is  sudi.as  to-compel  him 
to  leave,  the  condition  Is  broken. 
Smith  V.  Smith,  S4  Wla  320. 

[f]  A  nonperxonnanoe  of  a  con- 
dition to  dallver  property  makes  the 
bond  a  liquidated  demand  tor  the 
amount  thereof.  Shelton  v.  Jackson. 
20  Tex.  Civ.  A  443.  49  SW  416.  . 
a.  Levttsky  v.  Johnson,  36  Cal.  41. 
[a]  Per  axampla,  the  taking  of 
an  order  for  merchants  In  tbe  same 
town,  the  goods  to  be  sent  to  a  dis- 
tant city,  and  the  selling  of  goods 
a  few  times  in  such  merchants'  store 
as  a  matter  of  accommodation  while 
they  were  absent,  Is  not  a  breach  of 
a  condition  not  to  engase  In  business 
in  a  certain  town.  LsvTtslQ''  v.  Jphn- 
Bon,  36  Cal.  41. 

la  Pierce  v.  Plumb,  74  111.  826; 
Shattuck  v.  Adams.  136  Mass.  84; 
Fish  V.  Dana,  lOyMasg.  tfLJtii^Ier 

Digitized  by  V^OOJ^ 


76  [9C.J.] 


BONDS 


I§§  133-135 


they  are  not  ezpreaeed  ia  the  altenutive,  eonati- 
tutes  a  breach."  Thus,  where  the  condition  re- 
quires payment  by  mataUnumts,  default  in  respect 
of  any  one  installment  constitutes  a  breach  of  the 
bond,*  and  authorizes  an  action  for  the  penalty,*' 
unless  by  the  terms  of  the  bond  the  penalty  is  not 
to  be  forfeited  until  failure  to  pay  the  last  install- 
ment." 

Faitnre  to  ndiaust  legal  remedies  acainst  pria- 

c^poL  In  the  case  of  a  condition  imposed  on  the 
holder  of  a  bond  that  he  will  exhaust  all  leg^  reme- 
dies against  the  principal  before  suinff  the  sureties, 
it  is  not  violated  where  suit  is  brought  in  the  first 
instance  against  the  latter,  the  piintdpal  being 
insolvent^* 

[4  134]  b.  Nonpayinfiiit  of  Inter«6b  Nonpay- 
ment of  annual  or  semiannual  installments  of  in- 
terest due  before  the  bonds  mature  is  not  a  breach 
of  a  condition  to  pay  bonds  at  maturity,  where  no 
reference  is  made  to  the  paymmt  of  such  install- 
Q^ts,  although  they  are  promised  1^  the  bonds; 
and  there  can  be  no  breach  of  the  eondititm  until 
thu  titbe  named  for  paying  the  principal  arrives.*' 
dut  where  a  bond  is  conditioned  that,  on  failure  to 
pay  any  installment  of  interest  when  due  or  within 
a  stipulated  time  thereafter,  the  entire  principal 
«iaD>  abalt  become  due  at  the  option  of  the  obligee, 
a  failure  to  pay  interest  operates  as  a  breach  of  the 
condition;"  and  the  option  may  be  exercised  within 


a  reasonable  time-  after  default.*'  But  if  the  non- 
payment of  interest  is  due  to  some  act  of  the  obli- 
gee, there  is  no  breach  of  the  condition."  A  mis- 
tahe  as  to  the  condition  may  also  relieve  from  for- 
feiture;*' and  it  has  also  been  held  that  ooUeetiim 
of  the  penalty  will  not  be  permitted,  if  inequi- 
table.^ Relief  will  not,  however,  be  granted  £rrai|  a 
forfeiture  caused  by  the  negligence  <a  eareleasBeaa  of 
the  obligor." 

135]  c.  Of  Bond  of  Agent  or  ErnvkoTse — 
(1)  In  OeneraL^  A  bond  for  the  faithful  per- 
formance of  the  duties  of  an  agent  or  an  emptoyea 
in  a  partieular  line  of  employment  is  to  be  con- 
strued aa  an  undertaking  for  his  fidelity  and 
honesty,  eommraisurate  with  the  scope  of  us  du- 
ties." But  the  liability  of  the  sureties  cannot  be 
extended  by  implication,  beyond  the  intention  of 
the  ^rties  as  apparent  from  the  terms  of  the 
bond/*  A  bond  conditioned  that  an  agent  shall 
pay  over  and  account  for  all  moneys  received  hy 
him  as  agent  is  not  to  be  construed  as  an  insurance 
of  the  company's  funds  against  inevitable  accident 
or  theft  without  any  negligence  on  the  agent's 
part;"  but  liability  on  the  bond  uises  where  the 
agent  has  failed  to  use  reasonable  care  and  dili- 
gence." 

UiaiOplleation  of  aumay  etdlected.  Default  is 
made  by  the  applieation  of  money  collected  under 
the  terms  of  the  bond  to  the  payment  of  other 


V.  Mattlace.  42  N.  T.  Super.  247  [alt 
T2  N.  Y.  2591;  Browne  v.  French,  t 
Tex.  Civ.  A.  445.  22  SW  581. 
'  [a]  Aa  oonlMion  to  pay  at  ma- 
ttiri^  a  not*  s-lven  by  the  obligee 
Is  a  breach  of  the  condition,  although 
the  holder  of  the  note  does  not  de- 

aand  or  desire  payment.  Stewart  v. 
ark.  It  Mete.  (MasB.)  384. 
11.  U.  S. — Ooldsboro  V.  Moffett,  4» 
Fed.  213  [rev  on  other  grounds  62 
Fed.  B«01. 

■  111.— Miller  v.  KlngBbury.  128  111. 
4K,  31  MB  209;  Peo.  v.  Gregory.  11 
in.  A.  370. 

Kan. — Tarr  v.  Aolthouse,  SO  Kan. 
»4,  31  P  607. 

.■  Mass. — Pollard  v.  Porter,  3  Orny 

313. 

■■  Mo. — Bernecker  v.  Miller,  44  Mo. 
126;  State  v.  Richardson,  86  Mo.  386. 

N.  T.— Kohler  v.  Matlage.  72  N. 
■t.  253;  Shaffer  v.  Lee.  8  Barb.  412. 

N.  D. — Slebolt  V.  Kdnat*  Saddlery 
Co..  16  N.  D.  87,  10«  NW  5«4. 
v'Pa. — E:qultable  Trust  Co.  V.  Na- 
ttoAftl  Surety  Co.,  214  Pa.  169,  68  A 
609..  6  AnnCas  466  and  note. 

■  W.  Va.^Com.  v.  Pry,  4  W.  Va.  T21. 
■.'Kng. — Friar  v.  Orey,  15  <J.  B.  »91, 

M  BCIi  801,  117  Reprint  e«6:  Talbot 
V.  Hodson.  7  Taunt.  261,  2  SCL  848, 
tSO  Bteprfnt  101 ;  Judd  v.  Ehrans,  6  T. 
R.  Hbi  101  Reprint  61S;  Coates  v. 
Hewit,  1  WilB.  .C.  P.  80,  95  Reprint 
S03:  3  Halsbiiry  L.  Eng.  92'  par  189. 

la.  U.  8.— Nallor  t.  KeaHiey,  17 
P.  Caa.  No.  10,064,  1  Cranch  -G  a 
lis. 

'  Ky. — BnilB  V.  O'Bannon,  1  Ky.  Dea 
01. 

'  Pa. — ^^pkins  T.  Deavas,  3  Browne 

n. 

Tenn. — Cocke  v.  Stewart,  3  Overt. 

231.  .  . 

Wis. — Carpenter  v.  Futmer,  118 
WIS.  464,  96  NW  403. 
.  13.  Ellis  V.  O'Bannbn,  1  Ky.  Dec. 
61  <holdlng  that,  where' by  the  terma 
of  a  bond  conditioned  to  i^ay  a  sum 
by  Installmenta  the  penalty  was  not 
to  become  forfeited  until  failure  to 
pay  the  last  Installment,  an  action 
for  the  penalty  cannot  be  Bustalned 
until  all  the  Inetallmente  are  due). 

X4i    Heralson  v.  Mason,  53  Mo.  211. 

IS.  U.  S.  v.  Union  Pac.  R.  Co..  91 
U.  S.  72,  23  L.  ea.  224;  Learn  v.  Bag- 
nail,  1  Ont  L.  472. 

le.   U.  S. — Wood  V.  Consolidated 


Electrlo  Light  Co.,  86  Fed.  638;  Har- 
lor  V.  Texas,  etc.,  R.  Co.,  19  Fed.  867. 

N.  J.— Warwick  v.  Matlack,  7  N. 
J.  L.  166  (holding  that  on  a  bond  con- 
ditioned to  pay  a  certain  sum  within 
three  years,  with  interest  annually. 
Judgment  may  be  entered  on  the 
whole  penalty  of  a  bond  In  default 
of  the  payment  of  the  first  year's  In- 
terest);  Baldwin  T.  Van  Vorst,  10  N. 
J.  Eq.  677. 

N.T.— Rubens  v.  Prlndle,  44  Barb. 
386;  Ferris  v.  Ferris,  28  Barb.  29; 
Peo.  V.  New  York  City  Super.  Ct.  19 
Wend.  104. 

Pa. — Makin  v.  Worrell,  1  Del.  Co, 
339 

Wis. — BexTlnkott  ▼.  Trasthaceo,  39 

Wis.  213. 

Eng. — Sklnncr'a  Co.  v.  Joum-,  8 
Bing.  N.  Cas.  4«1,  32  BCIi  886,  133 
Reprint  495. 

[a]  On  Bonpayaelit  of  apy  biatall. 
BwnVtbe  penalty  becomes  the  debt; 
and  the  obligor  can  be  relieved  there- 
from only  on  the  paymerii  of  -  the 
amount,  both  principal  and  Interest, 
for  which  the  bond  is  security.  Roz- 
enkrants  vTDurUnc,  28  N.  J.  ti.  191. 

17.  Berrlnkott  v.  Tniphagen.  39 
Wis  219  '  ' 

le.  Be  Groot  v.  McCottar,  19  N. 
J.  Eg.-631.  • 

[a]  VaUvz*  to  pMiani.  Where 
Intereat  fs  payable  semiannually  "on 
preaentatton  '  of  the  respective 
coupons"  attached,  nonpayment  of  In- 
terest coupons  beeauae  of  Mlnre  to 
present  them  will  not  constttute  a 
default  which  will  cause  the  princi- 
pal of  the  bond  to  become  du«.  where 
the  obligor  had  funds  at  the  place 
designated  for  payment  at  the  time 
when  the  coupons  became  due. 
Warner  v.  Rising  Fawn  Iron  Co., 
29  F.  Cas.  No.  17,188.  3  Woods  614. 

[b]  Abs«no4  from  stata.— Where 
no  place  of  payment  is  speelfled,  a 
forfeiture  Is  saved  where  the  obligee 
is  absent  from  the  state  at,  or  prior 
to,  the  time  when  Interest  becomes 
due,  and  the  obligor  la  ready  and 
willing  to  pay  within  the  state.  Hale 
V.  Patton,  60  N.  Y.  238.  19  AmR  168. 

19.  Martin  v.  Melville,  11  N.  J. 
Eq.  222  (holding  that  a  mistake  as 
to  the  condition  In  a  bond  which 
provides  that  the  principal  shall  be- 
come due  if  default  la  made  In  the 
payment  of  Interest,  la  such  a  mis- 


take as  will  relieve  the  obligor  from 
a  forfeiture). 

90.   Western  Bank  v.  Sharwood,  89 

Barb.  (N.  Y.)  383. 

ai.  De  Groot  v.  McCotter.  19  N. 
J.  Eq.  6S1. 

88.  Soop*  Of  aoadtUoBs  and  aztavt 
of  UaWUty  thevsnadsr  sea  supra  If 
68-74.  See  also  Fidelity  Insuranoa 
[19  Cyc  616]. 

83.  Tyler  v.  Old  Post  Bldg.  Assoc., 
87  Ind.  823  (holding  that  a  bond  of 
the  secretary  of  a  building  aasoola- 
tlon  coverB  all  moneys  received  by 
him  In  such  capacity,  whether  or  not 
they  are  paid  to  him  weekly  as  pro- 
vided In  the  by-laws);  Engl«r  v.  Peo- 
ples F.  Ins.  Co.,  46  Md.  323  (bond 
given  by  the  sacretary  of  an  Insur- 
ance company).  See  also  supra  S  71. 

[a]  Whare  a  bond  given  'by  a  eoiw 
oaev  is  conditioned  for  the  "faithful 
performance"  of  his  duties,  the  tak- 
ing, on  a  writ  against  one  person,  of 
the  property  of  another.  Is  a  breach 
of  such  condition.  Harris  v.  Hanson, 
11  Me.  241. 

34.  (^icago,  etc,  R.  Co.  v.  Hlg- 
glns,  56  111.  128  (where  the.  rule  was 
applied  in  an  action  on  the  bond  of 
a  freight  agent,  the  sureties  being 
held  not  liable  for  deficits  In  bis 
acoounts  arising  from  default  of  his 
subordinates,  appointed  by  the  com- 
pany). See  also  Humboldt  Sav.,  etc.. 
Soc.  v.  Wennerhold,  81  Cal.  628,,  22  P 
920  (where  the  sureties  on  the  bond 
of  a  secretary  of  a  society  were  held 
not  liable  for  moneys  taksn  by  hhn. 
which  did  not  belong  to  the  society* 
although  In  its  vaults).. 

[a]  muM  ttw  bond  of  «a  IttslE^ 
auM  affsat  was  conditioned  that  he 
should  "receive  and  forward  appli- 
cations for  and  deliver  policies,  and 
recelvb  and  forward  premiums  uimn 
the  same,"  it  was  hrtd  that  the  sure- 
ties OQ  such  bond  were  not  liable  for 
[fremhims  received  by  him  from  par- 
ties Insured,  by  a  former  agent. 
Crapo  V.  Brown,  40  Iowa  487. 

BO,  Chicago,  etc.,  R.  Co.  v.  Bart- 
lett,  20  111.  A.  96  [aff  120  111.  60S,  11 
NE  867];  Baltimore,  etc,  R  Co.  v. 
Jackson.  1  Pa.  Cas.  333,  3  A  100. 

83.  Frlnk  v.  Southern  Sxpross  Co., 
82  Ga.  33,  8  SE  862,  3  LRA  4B2 
(where  liability  was  held  to  be  In- 
curred on  a  bond  conditioned  for  tbe 
faithful  discharge  of  the  duties  of 


VoT        oaass,  dSTelepmaats  and  oluaffss  in  the  law  see  cumulative  Annotations,  same  title,  ps«e  ud  note  number. 
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debts,  even  if  sneh  debts  are  doe  tbe  obligee  of  the 
bendy  provided  of  coarse  that  be  is  not  a  party 
to  its  misai^iDpiiations  and  has  no  knowledge 
of  it." 

[i  136]  (8)  Bank  Offlcer'i  Bond.  It  has  been 
held  that  a  condition  in  tbe  bond  of  a  bank  official 
that  be  shall  well  and  truly  exeeute  the  duties  of 
his  office  applies  only  to  the  official's  fidelity  and 
not  to  his  want  of  skill,^  unless  it  amounts  to  gross 
negligence,  in  which  case  it  would  constitute  want 
of  fidelity."  Bat  by  the  weight  of  authority  sneh 
a  condition  includes  not  only  honesty  but  reason- 
able skill'  and  diligence,  and  therefore,  if  those 
duties  are  performed  n^ligently  and  tmskiUfolly, 

an  «xpres8  mesMnaer.  wh«r«  he 
locked  the  money  In  a  safe  In  a 
car  Btandlnff  a  considerable  distance 
from  a  depot  with  no  house  near.  In 
a.  locality  frequented  by  gamblers 
and  rouehs,  and  remained  away  tor 
Mveral  hours,  durlnc  whloh  time  the 
money  was  taken)- 

ST.   Amerlean  Bondtnr.  etc,  Co. 
If  Uwaukee  Harvester  Co.,  (1  Ud.  TIS. 
A  72.  ^       „  _^ 

[a]  Where  an  afent  oolleota 
mamtju  which  he  pays  to  the  princi- 
pal with  Instructions  to  apply  them 
to  the  accounts  of  other  debtors  from 
whom  he  bad  collected  and  misap- 
propriated money  prior  to  the  period 
covered  by  the  bond,  this  has  been 
held  to  be  a  defalcation  rendering 
the  saretles  liable.  American  Bond- 
ing, etc.,  Co.  V.  Milwaukee  Harvester 
Co.,  tl  Md.  7IS.  48  A  72;  Gwynne  v. 
BnmeU,  7  CI.  &  F.  572,  626,  7  Re- 
print 1188  (where  there  were  several 
opinions  filed  to  the  same  effect,  and 
^uvn  Oumey  thus  tersely  stated 
his  conclusions:  "The  application  of 
any  part  of  the  money  collected 
under  the  auessmenu  oi  that  year, 
to  cover  any  deflclehcy  In  any  former 
year.  Is  Just  as  much  a  breach  of  his 


or  if  th^  are  violated  by  the  offieial  fiom  want  of 
capacity  or  of  oare,  they  cannot  be  said  to  have 
been  well  and  troly  executed,  and  the  condition  is 
broken  and  this  rule  has  been  applied  to  the  bond 
of  the  president,"  of  the  cashier*  of  the  teller," 
and  of  the  bookkeeper,"  as  well  as  to  the  bond  of 
the  accountant,"  and  of  the  bank  messdnger.^  A 
brea<;h  of  such  a  condition  cannot  be  excused  by 
any  act  or  vote  of  the  directors  of  the  bank,  which 
is  contrary  to  their  duties  and  in  fraud  of  the 
rights  and  interests  of  the  stockholders."^  Kor  can 
the  usage  of  other  banks  requiring  only  reasonable 
oare  and  diligence  affect  the  express  condition  of 
the  bond.^   But  the  sureties  on  a  bank  official's 


duty,  and  a  forfeiture  of  this  bond, 
Mif  he  had  paid  the  money  to  any 
other  creditor,  or  lost  It  at  the  gam> 
Ing  table").  _  „ 

38.  Alexandria  v.  Corae.  1  F.  Cas. 
No.  188,  2  Craneh  C.  C.  368;  V.  B. 
Bank  v.  Brent.  8  P.  Cas.  No.  910,  2 
Craneh  C.  C  696;  Union  Bank  v. 
Clossey.  10  Johns.  (N.  T.)  21t. 

89.  Alexandria  t.  Corse.  1  F.  Cas. 
No.  188,  2  Craneh  C.  C  368. 

ao.  U.  S. — Ulnor  v.  Alexandria 
Bfeebanic's  Bank,  1  Pet.  46,  7  L.  ed. 
47:  Union  Bank  v.  Forrest,  24  F.  Caa. 
No.  14,860.  8  Craneh  C.  C.  218. 

Ky. — Batchelor  t.  Planters  Nat. 
BanlE.  78  Ky.  436. 

La. — Union  Bank  t.  Thompson,  8 
Bob.  227. 

Mass. — American  Bank  v.  Adams, 
12  Pick,  898. 

Nebr.— Plala  v.  Ainsworth,  88  Nebr, 
I.  88  NW  13G.  98  AmSR  420  (hold- 
ing- that,  in  an  action  against  an 
assistant  caahler  and  the  sureties  on 
his  bond  to  recover  for  the  embessle- 
ment  of  the  cashier,  recovery  cannot 
be  had  for  a  particular  embezzlement 
of  which  such  assistant  cashier  had 
no  knowledge,  on  the  theory  that  if 
such  assistant  had  notlfled  the  di- 
rectors of  other  misconduct  of  the 
cashier,  they  would  have  discharged 
him  before  ne  had  an  opportunity  to 
commit  such  embezzlement,  since,  to 
authorize  recovery  for  negligence, 
the  damages  must  he  the  proximate 
result  of  the  negligence,  and  not  the 
remote). 

N.  J.— Elizabeth  SUte  Bank  v. 
Cbetwood.  8  N.  J.  L.  1. 

Pa. — Barrlngton  v.  Washington 
Bank.  14  Serg.  &  R.  406. 

Ont — Canadian  Crown  Bank  v. 
London  Guarantee,  etc,  Co.,  10  Ont 
WR  1070. 

[a]  Xoea  not  breatib— A  toss  oc- 
enrrlttB  by  accident  or  mistake,  or 
by  reason  of  the  offlclal'a  inahllit;^ 
to  perform  all  tho  duties  put  on  him, 
has  been  held  not  to  constitute  a 
breach  of  such  condition.  Morris 
Canal,  etc.  Co.  v.  Van  Vorst,  21  N. 
J.  I*.  100. 


SX.  Citizens'  Bank  v.  Wlegand,  12 
Phlla.  (Pa.>  496  (holding  that,  where 
a  bank  president  permits  a  custo- 
mer to  take  away  securities  for  in- 
spection and  a  loss  ensues  as  a 
result  of  such  act,  liability  will  be 
incurred  on  a  bond  given  by  the 
president  for  the  faithful  discharge 
of  his  duties,  and  evidence  that  such 
an  act  was  customary  among  banks 
is  Inadmissible).  .  . 

3a.  Flala  v.  Ainsworth^  <t  Nebr. 
1,  88  NW  ISB,  98  AtD^  420  (an 
assistant  cashier). 

[a]  ninstratlon*,^ — (1)  The  sure- 
ties on  a  cashier's  bond  are  re- 
aponsible  for  money  lost  by  him 
In  speculation  utternr  unauthorized, 
although  he  had  exclusive' authority 
to  transact  all  -the  bank's  business. 
Wallace  v.  Bpencer  Exch.  Bank,  126 
Ind.  26B,  28  NE  175.  (8>  Where  he 
exceeds  his  authority  by  ohanging 
securities  of  the  bank.  Barrlngtoh 
v.  Washington  Bank,  14  Serg.  &  R. 
(Pa.)  405.  <3)  Where  new  bills, 
made  by  consent  of  the  directors  and 
intended  to  be  privately  kept  and 
surreptitiously  Issued  by  the  cashier 
in  violation  of  a  statute,  are  em* 
beszled  by  him.  Dedhara.  Bank  v. 
dickering,  i  Pick.  (Mass.)  814.  (4) 
Where  he  embezzles  the  bank's,  funds 
under  pretense  of  borrowing  them. 
HcShane  v.  Howard  Bank.  73  Md. 
126,  20  A  877,  10  LRA  563.  (5)  Where 
his  salary  being  paid  in  advance,  he 
pays  himself  a  second  time.  Menard 
V.  Pavldaon,  8  La.  Ann.  480.  (6) 
Where  he  does  not  account  for 
moneys  received  by  htm  for  deposit 
out  of  the  bank  or  not  In  banking 
hours.  Pendleton  v.  State  Bank.  1 
T.  B  Mon.  tKy.)  171.  (7)  Where  he 
omits  to  credit  to  another  bank 
money  received  by  blm  with  direc- 
tions to  so  credit  It.  State  Bank  v. 
Locke,  IS  N.  C.  629.  (8)  Where  he 
discounts  a  note  in  violation  of  the 
Instructions  of  the  dlrectora  Cassell 
V.  Mercer  NaL  Bank,  69  S.  W.  .504,  22 
KyL  1000.  (9)  Where  he  so  misap- 
propriates stock  put  In  a  separate 
envelope  for  the  purpose  of  evading 
the  national  banking  laws,  the  stock 
being  assigned  to  nlm  as  security 
for  a  loan  from  the  bank.  Walden 
Nat.  Bank  v.  Birch,  180  N.  T.  221, 
28  NB  127,  14  LRA  211  lafC  7  NTS 
,934],  (10)  Where  he  omits  to  forward 
to  a  state  treasurer  duties  on  divi- 
dends declared  by  the  iMnk..  Wadi- 
Ington  Bank  v.  Barrlngton,  2  Penr. 
&V.  (Pa.)  27. 

[b}  Whaze  the  eeshler  neglects  te- 
nerform  the  duty  of  being  sworn  be- 
fore he  enters  upon  tbe  datlee  of  his 
offlce.  It  will  constitute  a  breach  of 
the  bond.  Elizabeth  State  Bank  V. 
Chetwood,  8  N.  J.  L.  1. 

[c]  The  uiaWag  ot  a  loan  exceed- 
ing ten  per  cent  of  a  national  bank's 
capital  In  the  absence  of  fraud,  Is 
not  a  breach  of  the  cashler'a  bond. 
Mohrenstecher  v.  Weatenrelt,  87  Fed. 
157.  30  CCA  684. 

33.  Union  Bank  v.  Forrest,  24  F. 
Cas.  No.  14,860,  8  Craneh  C.  C. 
218. 

_Ia]  A  eeneeehoent  of  dsOeleaeles 
that  flMrt  HroM  ftma  mtoteke  will 
constitute  a  breach  of  the  bond. 
IMlm^B|nk  T.  Clossey,  11  Johns. 

ib]'  We^eet  of  the  oaahisar  «o 


settle  the  daily  aeoonats  of  the  teilw 

will  not  relieve  from  liability  for 
failure  of  the  latter  to  make  good  a 
certain  amount  to  the  bank.  Union 
Bank  v.  Forrest,  24  F.  Cas.  No.  14,366,. 
3  Cranoh  C.  C.  218. 

34.  Rochester  City  Bank  y.  El- 
wood,  21  N.  Y.  88. 

[a]  msapproprlatlon  of  money, — 
(1)  A  bond  of  a  bookkeeper  of  a 
bank,  conditioned  on  his  making  good 
to  the  bank  "all  losses  which  may 
result  to  it  from  his  unfaithfulness 
or  neglect  in  Its  ^uslneas,"  Is 
breached  by  proof  that  he  appro* 
prlated  money  of  the  bank,  know-' 
Ingly  overdrew  his  account,  and  con* 
spired  with  another  wrongfully  to 
obtain  money  from  the  bank.  Oak- 
land Sav.  Bank  v.  Burnham.  68  Cat 
4:  Rochester  City  Bank  v.  Blwood,  21 
N.  T,  88.  (2)  The  sureties  on  a 
bookkeeper's  bond  conditioned  for 
faithful  performanee  by  him  of  the 
duties  of  his  office  and  all  other 
duties  required  of  him  in  said  bank 
are  liable,  for  money  misappropriated 
by  him.  Planters'  Bank  v.  LaniklB^- 
R.  M.  Charlt.  (Ga.)  29. 

as.  Allison  V.  Farmers'  Bank,  8< 
Renad.  (27  Va.)  204  (holding,  how- 
ever, that  the  sureties  on  an  accounts 
ant's  bond  which  conditioned  foi'' 
the  faithful  performance  by  him  of 
the  duties  of  that  office,  the  account- 
ant not  being  Intrusted  with,  ot  put 
In  possession  of,  .any  moneys  d1|  the 
bank,  are  not  liable  for  motiei^S  taken 
by  him  from  the  teller's  draiwer). 

36.  German-American  Bank.  v.. 
Auth,  87  Pa.  419,  30  AmR  874,(bold- 
,lng  ttiat,  where  the  bond  ,  of  &  bank' 
messenger  is  conditioned,  ."that  hOr 
shall  in  all  tblnss.  conduct  himaalr 
honestly  and  faithfully  as  such  mes- 
.senger,"  a  larceny  of  'the  bank'r 
money  by  him  will  operate  as  '  a 
breach  oi  such  condition, 'whether  he- 
was  acting  within'  the  scop*  -of  hla 
employment  or  not).. 

[a]  Ihtnurtlng  a  beak  nessenjcer 
wl1&  the  keys  of  the  hanVe  yatflt 
'and  the  combination  of  its  safe  is* 
not  negligence.  German  Amefifean 
Bank  V.  Auth,  87  Pa.  419.  SO-  "AnSr 
874.  -.',:, 

■7.  Minor  v.  Alexandria  Me." 
cbanlcs*  B^nk,  1  Pet.  (U.  S.)  48,  7 
L.  ed.  47. 

.39,  Union  Bank  .▼.'Forrest,  24  F. 
Cas.  No.  14,366.  3  Craneh  C\  C,  218 
(an  express  stipulation  to  Indemnify 
against  damage  sustained  by  the- 
want  of  care  of  a  letter)  r  Citizens' 
Bank  v.  Wlegand,  12  Phfla.  (Pa.) 
496. 

[a]  Bond  of  teUer^fl)  Where 
damage  has  been  sustained,  owing  to 
want  of  care  on  the  part  of  a  teller, 
the  liability  of  the  sureties  cannot 
be  controlled  by  a  usage  among 
banks  to  reauire  of  such  officer  only 
that  degree  of  care  which  an  ordi- 
narily pmdent  man  would  exercise 
where  the  bond  Is  expressly  condi- 
tioned against  such  damage.  Union 
Bank  v.  Forrest,  24  F.  Cas.  No.  14,B&6, 
3  Craneh  C.  C.  21S.  (2)  But  a  cus- 
tom of  a  bank  to  receive  as  cash 
checks  on  other  banks  by  Individuals 
In  good  credit,  will  save  a  breach  of 
the  teller's  bond,  where  that  officer 
receives  such  a  check  which  Is  never 
paid.    Union  Bank  y..,Maokall,  84  P. 
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bcmd  are  not  liable  thereon  for  money  of  vhich  he 
IB  Tiolcntly  robbed  while  in  the  diaohaige  of  his 
dnty,"  for  loases  whieh  ooenr  throngh  ma  delin- 


.  quency  of  other  offieere  who  are  given  aceesB  to  the 
property  lost,''  or  for  a  personal  fraud  wholly  dis- 
conneoted  from  his  offlee.*^ 


Vn.  ACTIONS" 


{f  137]  A.  Blgbt  of  Action— 1.  Nature  and 
Orounds  of  Action—a.  In  GaneraL  The  breach  of 
a  bond  is  the  gist  of  the  action  on  the  bond,  for 
without  a  breach  there  is  no  cause  of  action  and 
in  order  to  maintain  an  action  for  a  breach  of  the 
condition  of  a  penal  bond  it  is  neeessaTy  that  dam- 
age Aonld  have  been  sustained  by  reason  of  the 
breach."  Where,  howevcir,  a  bond  is  conditioned 
for  the  performance  of  some  act,  as  for  instance  to 
oreet-s  atmeture  or  to  bnild  fences,  the  necessity  of 
such  structure  or  fences  need  not  be  allied  or 
proved.^  Thwe  may  be  a  recoTery  in  different 
auita  for  diflwent  breaches,  although  arising  out  of 
the  same  bond.**  Where  one  executes  a  bond  con- 
tuning  a  penalty,  and  it  is  agreed  between  the  par- 
tiea  that  the  bond  shall  be  considered  broken,  and  the 
penalty  shall  be  paid,  action  is  properly  brought 
on  Uie  bond  to  recover  the  penalty  whidi  is  in  the 
nature  of  liquidated  dam^es.'^  After  a  bond  has 
been  adjudged  void  by  the  court,**  or  has  been  paid 
ivered  up  to  be  canceled,^  no  action  is  main- 


the  absence  of  fraud  or 


and-delivered 
tainable  thereon,  in 
mistake."^ 

IMvlxfble  agrecaosnts.  Where  there  are  two  dis- 
tinct agreementa,  one  may  subBtst,  although  the 
other  is  impossible  of  performance,  and  an  action 
may  be  maintained  for  a  breach  of  the  one  capable 

89.   Plantanr  etc..  Bank  t.  Hill,  i  - 
St«w,  (AU.)  201.  IS  AmD  S». 

40.  La  Rose  v.  Lonuuport  Nat. 
Bank,  102  Xnd.  SS2.  1  NB  S0«. 

41.  Dedham  Bank  T.  Chlckering, 
4  Pick.  (Mass.)  314. 

[a]  Zllturtratlona^d)  A  cashier's 
Biiretles  are  not  liable  on  hie  bond  for 
his  not  accountlns  for  money  col- 
lected by  him  as  an  attorney  at  law 
/Dedhun.Bank  v.  Chlckerins.  4  Pick.' 
(MaodJ  314),  (2)  nor  where  eh&reB 
of  stock  pledged  by  him  as  security 
for  the  pigrment  of  notes  to  the  bank 
are  '  surreptitiously  transferred  by 
him  to  a  third  party  (I>edliam  Bank 
V.  Chlckering,  supra). 

42.  Cross  xefereaoMl 
Action  for  deceit  see  Fraud  [20  Cyo 

8*]. 

Joinder  of  causes  of  action  see  Ao- 

Uons  II  188-274. 
Spllttina  causes  of  action  see  Ao- 
.  UODS  II  276-307. 

43.  Jackson  v.  Hopkins.  »2  Va. 
COl,-  24  SB  234.   See  also  Infra  J  139. 

[al  AtOHrach  tbe  Isaas  of  aoa 
m%  fMtBBX  Is  f oand  tag  pUlatUF*  In 
an  action  of  debt  on  a  bond,  yet  If 
It  appears  from  the  other  pieadlngs 
that  the  condition  has  not  been 
broken,  or  if  broken  has  ^en  ad- 
justed, there  can  -be  no.  recovery. 
Cheshire  Bank  v.  Robinson.  2  N.H.  126. 

[b]  ■  Where  a  bond  pnnBlses  to 
pay  at  snob  ttme  waA  In  saalL  sans  as 
UM  mslcer  wMrM  foal  aids  te  pay, 
recovery  may  be  had  '^ere  the  maker 
Is  able  to  pay  but  fraudulently  re- 
fuses BO  to  do,  althoush  he  knows 
he  Is  able.    Pistel  v.  Imperial  Uut. 

Ins.  Co.,  28  Md.  6K2,  42  A  210,  43 
LRA  219. 

44.  Baer  v.  Fidelity,  etc..  Co..  130 
Fed.  94,  64  CCA  42S;  Kelley  v.  Seay, 
3  Okl.  S27.  41  P  616.  . 

[a]  b  »  bond  to  seean  the  psy- 
msnt  of  aaother'*  debts  mere  lesal 
lleblllty  of  the  obligee  to  pay  such 
debts  Is  Insufltctent,  but  payment  by 
him  or  that  which  the  law  considers 
equivalent  to  payment  or  some  lose 
or  damage  resulttns  to  him  by  reason 
of  the  nonpayment  by  the  obltsee 
must -be  shown.  Haryey  ▼.  Daniel, 
26  Ga.  562. 


45.  Farley  v.  BCofan,  t  Cat.  Unrep- 

Cas.  672,  31  P  168. 

46.  Orendorff  v.  Uts,  48  Md.  298; 
New  Holland  Turnpike  Co.  v.  Lancas- 
ter County,  71  Pa.  442.  Compare 
Black  v.  Caruthers,  6  Humphr. 
(Tenn.)  87,  92  (holding  that  It  is 
incident  to  the  power  and  duty  of 
the  chancery  court  that  It  should 
apply  the  Indemnity  of  a  bond  taken 
under  Its  orders  and  not  send  the 
-parties  to  lltlsatlon  at  law,  and  it 
may  entertain  a  motion  for  this  pur- 
pose aealnst  all  parties  to  the  bond, 
and,  although  Its  omission  to  act  or 
even  a  refusal  to  entertain  a  motion 
would  not  discharge  the  sureties  or 
oust  other  courts  of  jurisdiction 
against  them  on  a  proper  suit,  yet 
If  on  motion  the  court  adjudged  the 
rights  of  the  parties  on  its  construc- 
tion of  the  bond  that  adjudication, 
it  In  full  force  and  unreversed^ would 
be  a  bar  to  other  litigation.  In  this 
case  the  court  sajd:  "Moreover, 
there  is  another  principle  connected 
with  this  question  and  arising  upon 
this  part  of  the  record,  namely,  that 
it  Is  not  competent  to  recover  oefore 
one  tribunal  upon  some  of  the  coven- 
ants of  the  bond,  and  then  stio  upon 
other  covenants  before  another  trl* 
bunal,  in  a  case  where  the  party  was 
alike  liable  before  either  tribunal, 
at  the  same  time,  for  all  the  coven- 
ants in.  the  entire  instrument.  The 
splitting  up  of  entire  liabilities  into 
distinct  suits  will  not  be  per- 
mitted. It  Is  violative  of  plain  prin- 
ciples"). 

*7.  Basemore  V.  Bynum,  127  N. 
C.  11,  37  SE  67. 

48.  nhondes  v.  Jones,  96  Tnd.  841. 

49.  Bea*rh  v.  Bndress.  61  Barb, 
m.  T.)  670  (holdlnsr  that  after  the 
money  due  on  a  bond  or  undertaking 
has  been  paid  by  the  obllRora  and  re- 
ceipted in  full  on  the  back  of,  the 
bond  by  one  of  the  obllffees.  and  the 
bond  has  been  delivered  up  to  the 
obllj^ors  for  the  purpose  of  being 
canceled,  no  action  is  maintainable 
thereon.  In  the  ,  absence  of  any  alle- 
gation of  fraud  or  mistake). 

60.    Beaeh   V.    Bndress,    61  Barb. 
(N.  T.)  670.  ' 
Bl.   Baton  V.  Stone,  T  lAias.  312. 


of  being  performed."  So  where  the  bond  is  for 
the  payment  of  a  specific  sum  with  interest,  the  de- 
mand for  principal  and  interest  is  divisible,  and 
suit  may  be  brought  for  the  principal  alone  with- 
out noticing  the  interest;''  but  it  has  bfmi  held 
that,  since  interest  is  merely  an  incident  of  the 
bond,  a  separate  action  on  the  bond  for  interest 
alone  cannot  be  maintained  after  the  princiiwl  of 
the  bond  has  been  paid.*^ 

Time  of  porfomuneo  OTteadod.  Whore  by  an 
agreement  betwera  the  parties  to  a  bond  the  time 
of  performance  is  extraded,  the  remedy  is  not  on 
the  bond  for  the  penalty,  but  on  tiie  agreement 
which  substantially  ineoxporatoi  in  it  all  the  stipu- 
lations in  the  bond.^ 

A  bond  ezoented  to  a  panon  «ft«r  Us  daafh  ean- 
not  be  sued  on  by  his  legal  representative." 

[f  138]  b.  On  latenrt  Oonpons.'"  A  negotiable 
coupon  bdng  governed  by  the  rules  pertaining  to 
commercial  papw  in  general  may  support  a  sepa- 
rate and  independent  action,*'  and,  idthough  several 
coupons  may  be  due  at  the  time  of  tiu  reeovery  on 
one,  such  reeovery  will  not  bar  a  suit  on  the 
others."*  A  bondholder  may  maintain  an  aotiop  at 
law  on  A  coupon  on  default  in  the  payment  of  in- 
terest, although  the  mortgage  or  de«d  of  trost  given 
to  secure  the  bonds  prohibits  individnal  bon^iold- 

SS.   UcClurs   V.   Cole,   C  Blackf. 
(Ind.)  290. 
53.   Moore  v.  Fuller.  47  N.  C.  206. 
04.    Ford  V.  Campfield,  11  N.  J.  U 
327.  20  AmD  689.     See  also  supra 
t  120. 

65.  Talt  V.  Parkman,  15  Ala.  263. 
[a]  Boasoa  for  rule."— "To  enable 
an  executor  to  sue,  who  represents, 
and  in  law  is  possessed  of  the  rights 
of  the  testator,  he  must  show  a  title 
in  his  testator,  at  the  time  of  his 
death  *and  his  letters  testamentary 
win  then  show,  that  thU  title  vested 
In  him,  and  relates  back  to  the  mo- 
ment that  the  testator  died.  If  he 
falls  to  show  that  his  testator  had  any 
title  to  the  chattel,  in  reference  to 
which  suit  Is  brought,  he  must  fail 
In  the  suit.  If  this  view  be  correct. 
It  is  evident  that  the  plaintiffs  can- 
not maintain  the  action,  for  although 
the  legal  title  to  the  judgment,  out 
of  which  the  bond  grew  was  vested 
in  the  testator,  yet  the  bond  (if  not 
a  nullity)  gives  a  new  right  entirely 
distinct  from  the  Judgment,  although 
the  Judgment  was  the  source  from 
which  It  sprung.   It  la  however  sug- 


gested, that  although  no  legal  title 
to  the  bond  ever  vested  in  Tate,  be- 
cause  he  was  dead  at  the  time  it  was 
executed,  yet  it  must  be  considered 
as  a  contract  entered  Into  with  the 
plaintiffs,  in  their  character  as 
executors,  and  therefore  they  may 
sue  for  a  breach  of  it.  To  this  It 
may  be  answered,  that  they  have  not 
so  declared:  but  even  If  they.  had. 
they  are  not  the  obligees  of  the  bond. 
No  covenant  la  entered  Into  with 
them — neitlKr  In  their  own  right, 
nor  In  their  character  as  executors; 
they  therefore  can  take  no  Interest 
In.  or  title  to  It,  and  cannot  maintain 
a  suit  upon  it."  Talt  v.-  Parkman, 
16  Ala.  UZ,  269. 

5S.    aregotlaWUtr      of  latSTCBt 
ooAoOns  see  sunra  SI  79-Sl. 
mights  and  llaUUtUs  of  pasUia  see 

generally  supra  (  89. 

ST.  Clark  v.  Iowa  City.  20  Walt 
fU.  S.)  683.  22  U  ed.  427;  Rice  v. 
Shealey.  71  S.  C.  161.  60  SB  868. 

68.  Butterdeld  v.  Ontario.  44  Fed. 
171. 


ForUUrdaasa, 


davelepmaata  and  ahaagM  1A  the  law  see  admulatlve  Annotations,  sa^g  ^^i^^^yi^y^^tQtv. 
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ers  from  suing  to  forecloBc;"  but  it  is  otherwise 
where  the  mortgage  expressly  prohibits  all  actions 
except  by  a  tmstee."'  It  has  been  held  that  an 
interest  warrant  whieh  does  not  import  a  promise, 
but  is  a  mere  acknowledgment  of  indebtedness  for 
interest  on  the  bond  itself,  cannot  be  made  the 
ground  of  an  action."^ 

Frodnctim  of  bond  not  necessary.  Where 
coupons  are  so  drawn  and  executed  that  they  may 
be  separated  from  the  bond  and  negotiated,  an  ac- 
tion may  be  maintained  thereon  by  the  owner  with- 
out producing  the  bonds;**  nor  is  it  necessary  that 
he  should  own  the  bonds  from  which  they  were' de- 
tached,** although  possession  of  the  coupons  is 
prima  facie  proof  that  the  holder  thereof  was  also 
the  hold^  of  the  bonds,  when  they  were  detached 
and  entitled  to  receive  payment  -thereof.** 

[(  139]  2.  Time  To  Sae— a.  In  General"  An 
action  will  not  lie  on  a  bond  until  a  breach  of  the 
condition  thereof;"  but  where  there  has  been  a 
breach  suit  may  be  brought  on  the  bond,  although 
it  has  not  yet  matured."   The  qnestioOf  however^ 

SS.  Uuren  T.  Southern  Coal,  etc., 
Co..  177  Uo.  A.  600,  606,  160  SW  83fi 
(where  the  court  said  the  rlKht  to 
enforce  such  an  oblleatlon  is  of 
loo  hleh  a  character  to  be  taken  away 
by  mere  Impncatlotis,  and  especially 
is  this  true  If  those  Impllcatfons  are 
to  be  drawn  from  Instruments  other 
than  that  which  Is  clven  in  direct 
And  positive  ooknowledsment  of  the 
debt''). 

80.  Huren  v.  Southern  Coal,  etc., 
Co..  177  Uo.  A.  600.  160  SW  836.  But 
■ee  Kellon  V.  Interstate  Independent 
ToU  etc,  Co.,  190  IIL  A.  187  (hold- 
Ins  that  an  affidavit  of  merits  setttnE 
up  the  defense  that  the  trust  deed 

SrohlbitB  proceedings  by  bondholders 
idependent   of   uie    trustee  was 
properly  stricken  out). 

a.  Crosby  t.  New  Liondon,  etc., 
R.  Co..  26  Conn.  121  (holding  that 
an  interest  warrant  as  follows.  "In- 
tereat  warrant.  Morteare  and  Con- 
verUbla  Bond.  For  thirty  dollars, 
bslns  half  yearly  interest  on  bond 
MoT^O  of  As  New  Londofi,  Wllll- 
mantle  and  Palmer  Railroad  Corpo- 
ration, payable  on  the  first  .day  of 
febmarr.  1BS6.  J.  O.,  treasurer," 
was  b«ld  to  be  a  mere  acknowledv- 
ment  of  Indebtedness  for  Intersst  on 
the  iMnd  itself  and  oould  not  be  the 
cronnd  of  an  Independent  action); 
Jackson  v.  York,  ktc,  R.  Co..  48  Me. 
147. 

6S.  tr.  S.  —Walnut  V.  WMe.  iOS 
U.  S.  eos,  21  ed.  636:  Kenosha 
V.  Lamson.  9  Wall.  477.  19  L.  ed.  726; 
Thompson  v.  Lee  County,'  s  Wall. 
327.  18  I.,  ed.  177:  Knox  County  v. 
Ajsplnwall,  21  How.  539.  16  U  ed. 
208;  Kennard  v.  Cass  County,  14  T. 
Cas.  No.  7.697,  2  DHL  147;  McCoy 
V.  Wasblngton  County,  16  F.  Cas.  No. 
1,731,  3  Wall.  Jr.  381,  7  AmLRef  193. 

— Internal  Impr.  Fund  v. 
L«wls,  34  Fla.  424.  16  S  StB.  43  Am 
SR  209.  26  LRA  743. 

111. — Johnson  v.  Stark  County,  24 
111.  76. 

Ind. — Cicero, v.  CUfTord.  B3  Ind.  191. 


whether  there  has  been  a  breach  whieh  will  enable 
the  obligee  to  sue  must  depend  on  the  wording  in 
each  partictilar  case,  as  showing  the  intent  of  the 
■parties,*  and  is  governed  by  the  rules  whieh  deter- 
mine what  generally  constitutes  a  breach  ;"*  al- 
though in  some  cases  the  time  of  bringing  suit  may 
depend  also  on  the  terms  of  a  statute  referring  to 
a  particular  class  of  bonds,  which  includes  the  one 
in  question.™  Where  the  time  of  performance  is  in 
the  alternative  at  the  election  of  the  obligee,  an 
action  may  be  maintained  on  the  bond  for  a  breach 
of  the  condition,  although  both  periods  have  not 
elapsed,  where  the  obligee  has  deeted  the  earlier 
period  for  performance." 

<Jontract  for  sale  of  bonds.  A  suit  for  the 
breach  of  a  contract  for  the  sale  and  delivery  of 
bonds  may  be  brought  immediately  on  the  breach." 

[$  140]  b.  As  Affected  by  Oovenant  or  Agree- 
ment. A  stipulation  in  a  bond  that  a  suit  for  a 
breach  of  condition  most  be  broi^hjk  within  a  speci- 
fied time  should  be  complied  with,"  unless  pre- 


Ky. — ^Peter  V,  Taylor  County,  B  Ky 
It  3lS. 

Uasa.— Haven  v.  Grand  Junction 
R.-  etc..  Coy  109  Mass.  88. 

Minn.— Welsh  v.  First  Dlv.  St. 
Paul,  etc.,  R.  Co.,  2S  Minn.  814. 

N.  T. — ^WllliamsburKh  Sav.  Bank 
V.  Solon.  136  N.  Y.  46S,  32  NE  1068; 
Bailey  v.  Buchanan  County,  116  N.  T. 
297.  22  NB  rSSj  6  L.RA  662;  Evertson 
T.  Newport  Nat.  Bank,  66  N.  Y.  14. 
23  AmR  9;  McClelland  v.  Norfolk 
Sonthain  R.  Co.,  t  NYSt  260. 

— Phlladalphla,  etc  R.  Co.  v. 
TMsHtr  Ins.,  ste.,  Co..  lOB  Pa.  216; 
Phllaidelphla,  eto.,  R.  Ca  v.  Smith, 
m  Pa.  19B:  Beaver  County  v.  Arm- 
Btronc;  44  P» 

R  L — National    Ex  oh.    Bank  v. 


S.  C— Walker  v.  8Uta,  II  8.  C. 

200. 

Tenn. — Nashville  v.  Fotomao  InB. 
Co.,  2  Baxt  296;  Nashville  v.  First 
Nat.  Bank,  1  Baxt.  402. 

Vt.— North  Bennington  First  Nat. 
Bank  V.  Mt.  Tabor,  62  VL  87,  36 
AmR  734. 

Que. — Connolly  v.  Montreal  Park, 
etc.,  R.  Co..  20  Que,  Super.  1. 

63.  Mt.  Sterling  Water,  etc.,  Co. 
V.  Wyaluslng  First  Nat.  Bank.  147 
Ky.  376,  144  SW  870. 

04.  McCoy  V,  Washington  County, 
15  F.  Cas.  No.  8,731,  8  WalL  Jr.  381, 
8  Phlla.  (Pa.)  290. 

66.  XdmltaUoa  of  aottoas  on  bonds 
see  generally  Limitations  of  Actions 
[26  Cyc  1034-1086,  1101-1103J, 

66.  Leonard  v.  Ross,  28  Kan.  292; 
Rockfeller  v.  Donnelly,  8  Cow.  (N.  Y.) 
623:  Spear  v.  Stacy.  26  Vt.  61;  ZJall 
V.  Dunsford.  82  U.  C.  Q.  B.  1. 

67.  Prescott  v.  Willlamsport.  etc., 
R.  Co.,  169  Fed.  244  (holding  that, 
where  before  maturity  a  total  bond 
Issue-  excepting  eight  lost  bondS' 
owned  by  complainant  has  been  paid 
oft  or  exchanged  for  other  bonds,  and 
the  mortgure  securing  the  issue,  has 
been  satwfied.  complainant  may  re- 
cover on  his  bonds  although  on  their 
face  they  are  not  due,  the  destruction' 
of  complainant's  Security  by  the  sat-' 
isfactlon  of  the  mortgage  being  in' 
effect  a  declaration  by  the  obligor 
and  the  trustee  that  they  elected  to 
regard  the  bonds  due  and  stood  ready 
to  pay  them.  In  which  complainant 
conld  acaulesce) ;  Austin  v.  Burbank, 
2  Day  (Conn.)  474,  2  AmD  119;  Lee 
v.  Pennington.  7  IIL  A.  247  (holding 
that  the  embezzlement  of  trust  funds 
by  a  trustee,  and  subsecfuent  Insol- 
vency and  death,  constitute  a  breach' 
of  a  condition  of  his  bOnd  to  hold 
the  fund  for  A  until  the  death  of  B, 
so  that  an  action  cduld  be  maintained 
before  the  death  of  B). 

68.  Culbertson  v.  Stllllnger,  6  F. 
Cas.  No.  3,463,  Taney  76  (holding 
that,  where  an  executor  gives  a  bond 
to  his  surety  for  the  payment  to  the 
latter  of  one  half  of  the  commis- 
sions as  they  are  allowed  to  the 
former,  on  a  failure  to  pay  one  half 
of  any  particular  commission  an  ac- 
tion may  be  brought  without  waiting 
until  the  settlement  of  the  estate); 
Jenkins  v.  Stetson,  9  Allen  (Mass.) 
128  (holding  that,  where  a  bond  is 
conditioned  that  the  obligor  shaM 
leave  the  oblime  all  the  personal  es- 
tate of  whloh  lie  shall  die  possessed, 
a  different  disposition  of  his  prop- 
erty by  a  will  whitsh  is  proved  and 
allowed  In  ths  probate  court  consti- 
tutes a  breach  of  the  condition,  and 
an  action  may  be  brought  at  once). 

[a]  Aa  astloa  oa  a  bond  eosdi- 
tloned  for  payment  of  any  Judgment 
which  may  be  rendered  against  oer- 
tala  propwty  may  be  broui^t  pend- 


ing an  appeal  from  the  judgment  for 
which  Indemnity  Is  sought,  provided 
Its  enforcement  has  not  been  actually 
stayed  while  the  appeal  is  pendlnK. 
Heagney  v.  Hopkins,  23  Misc.  608,  62 
NYff  207  [rev  22  Misc.  649,  49  NYS 
10181. 

 [b]    Condition    to    pay  aotes^ 

Where  a  bond  Is  conditioned  that  cer- 
tain notes  In  the  hands  of  a  third 
person  shall  be  paid,  an  action 
against  the  obligor  cannot  be  brought 
Immediately,  but  he  must  be  given 
a  reasonable  time  In  which  to  j>sr- 
form  the  condition;  IJart  v.  Bull, 
Klrby  (Conn.)  386.  ■ 

 tc]    Bond  for   Oeflntte  peMoftr-^ 

Where  the  obligor  agrees  td  con- 
duct a  certain  business  tor  a  lierlod 
or  years,  to  keep  an  exact  account, 
and  when  demanded  to  dsllver  to  ^» 
obligee  one-tenth  part  of  the  pr0du6L 
for  a  failure  to  keep  an  account  and 
to  deliver  to  plaintiff  on  demasid  an 
action  will  not  lie  until  the  end  of  the 
term.  Cottle  v.  ^yne,  6  P.  Gas.  Mo. 
3,263,  Brunn  ColL  Cas.  89.  - 
60.   See  supra  U  132-136. 

70.  Hubbard  V.  Rodger;  7B  "Run 
220,  27  NYS  47  (holding  that,  under 
L.  [1850]  o  276  6  8.  which  prdvldea 
that  sureties  on  bonds  given  by  opn- 
traotors  for  public  worTc  to  pay 
laborers  shall  not  be  liable  "unless 
proceedings  shall  be '  coipmenceS 
within  thirty  days  after  the  comple- 
tion of  the  labor,"  an  action  m^sf  be 
commenced  within  the  DerlOa  Sta'fed 
after  the  performance  of  labor  ^  me 
one  seeking  to  recover  there'tol*,  And  ' 
the  provision  does  not  mean  after  the 
completion  of  the  entire  contract).  ' 

71.  Hurd  V.  Kelly,  78  N.  Y.  688, 
34  AmR  667  [aff  17  Hun"  327]. 

79.  Zlmmermann  v.  Tlmmermann. 
193  N.  T.  486,  86  NE  640  trev  120 
Adv.  DIv.  318,  106  NYS  4431. 

Time  to  sue  for  breach  of  contnurt 
generally  see  Contracts  [9  Cyq  697]. 

73.  Western  Tube  ■  Co,  v.  ^na 
Indemn.  Co.,  181  111.  A.  692  (holding 
also  that  under  Practice  Act  f  8S, 
action  on  such  a  bond  should  be 
brought  within  the  time  limited,  al- 
though ttie  damages  are  not  accrued 
and  determinable!:  Holtby  v,  Zane, 
220  Pa.  178,  69  A  674;  Henry  v. 
^tna  Indem.  Co„ '  36  Wash.  668.  79 
P  42;  Beebe  v.  Redward,  36  Wash. 
616,  77  P.  1052. 

[a]  Umfttatloa  held  reasoaable^ 
A  provision  df  a  bond  requiring  suit 
to  be  brought,  if  at  all.  within  a 
speelned  period.  Is  reasonable  where 
at  th«  time  of  the  expiration  of  the 
limitation  the  damages  sustained  by 
reason  of  default  could  not  be  ascer- 
tained, as  a  technical  breach  having 
occurred .  action  might  be  brought 
and  at'Ieaat  nqmlnal  damages  recov- 
ered by  'Virtue  of  which  subsequent 
.assessments  of  damages  oould.  ba 
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vented  by  the  death  of  the  obligor."  Where  there 
is  a  covenant  not  to  sue  on  a  bond  until  the  ei^ira- 
tioti  of  a  stipulated, time,  or  the  happening  of  a  con- 
tingency, a  court  of  equity  will  restrain  by  injunc- 
tion an  action  on  the  bond  before  that  time;"  but 
such  a  covenant  cannot  be  pleaded  in  bar  to  an 
action  on  the  bond  before  that  time,^"  for  it  is  not 
a  release,  but  a  covenant  merely,  for  the  breach  of 
which  the  obligor  may  have  his  action  for  dam- 
ages." 

141]  3.  Ocmditions  Precedent — a.  Oen- 
eiu.^"  Conditions  are  in  many  cases  inserted  in  a 
bond  in  the  nature  of  conditions  precedent  to  lia- 
bility thereon,  and  where  so  inserted,  a  perform- 

Rev.  St.  [1908]  o  110),  provldlDg  that 
JudBTinent  for  the  penalty  of  a  bond 
shall  stand  as  security  for  subse- 
quent brea^esi  and  that  assessments 
of  damages  authorised  by  such  sec- 
tion are  not  new  suits.  Liosher  t.  U. 
S.  Fidelity,  eta,  Co.,  144  Ul.  A.  6t2 
[aft  289  III.  S02,  ii  NB  208]: 

74.  Eliot  Nat  Bank  v.  Seal.  141 
Mass.  666,  6  NB  742. 

[a]  Death  of  surety^— Where  suit 
on  a  bond  Is  brought  within  the  time 
stipulated,  and  during  the  pendancy 
of  the  suit  the  surety  dies  and  suit 
against  the  •admlnlatrators  of  the  es- 
tate is  not  brought  until  after  the 
expiration  of  the  period  stipulated, 
such  action  may  be  maintained, 
where  due  diligence  was  used  In 
bringing  the  suit  as  soon  as  possible 
after  the  administrators  were  ap- 

£ Dinted.   Eliot  Nat.  Bank  v.  Beal,  141 
[aaa.  669,  «  NB  742. 
TB.    Bullitt  V.  Songster,  3  Munf. 
(17  Va.)  54. 

TS.  Line  t.  Nelson.  28  N.  J.  L. 
868;  Hoffman  v.  Brown,  6  N.  J.  Ih 
429:  Chandler  v.  Herrick,  19  Johns. 
(N.  T.)  129.    But  see  Infra  i  149. 

77.  Hoffman  v.  Brown,  8  N.  J.  L. 
429;  Chandler  V,  Herrlok,  19  Johns. 


ance  of  or  eompUanoe  therewith  is  a  {nrerequisite  to 
the  maintenance  of  an  action  to  recover  on  such 
instrument."  And  where  a  bond  is  conditioned 
that  certain  acta  shall  first  be  done  by  the  obligee, 
or  shall  be  done  concurrently  by  both  the  obligor 
and  the  obligee,  an  action  cannot  be  maintained  by 
the  latter  without  showing  a  performance,  or  a 
tender  of  performance,  by  him,""  or  a  waiver 
thereof  by  the  obligor,'*  or  an  excuse  owing  to  disa- 
bility." The  obligee's  right  to  sue,  however,  must 
not  be  unreasonably  limited  by  extending  the  con- 
struction of  a  condition  precedent  beyond  that 
which  the  parties  clearly  intended  should  be  its 
operation  and  effect,^  and  words  in  the  nature  of  a 


(N.  T.)  129. 

78.  As  to  ooadiUoas  preesOsal 
gsnerally  see  Actions  9|  72--83. 

Oondltlons   or  Indepeadent  MV*- 

BSBts  see  generally  Contracts  [9  Cyo 
<42]. 

79.  Ala.— Rives  v.  Baptlete.  26 
Ala.  882. 

Fla.— V.  S.  Fidelity,  etc.,  Co.  t. 
District  Grand  XK>dge  No.  27  Q.  U. 
O.  O.  F.,  68  Fla.  373,  376,  EG  S  962 
[Clt  CycJ, 

111.— Peo.  V.  Stuart.  97  lU.  121. 

Ind.— Ripley  County  V.  Hill,  116 
7nd.  >16,  16  NB  166;  Patterson  v. 
'Salmon,  3  Blackf.  131. 

Kan. — Noble  v.  Bowman,  3S  Kan. 
16,  10  P  143. 

'    Hd.-'Thompson  v.  State,  4  QUI  163. 

Minn. — Brackett  v.  Osborne,  81 
Minn,  464.  18  NW  168. 

Mo. — Weed  Sewing  Mach.  Co.  v. 
Philbrlck,  70  Mo.  648. 

N.  T.— Dwight  V.  auanajnator 
'Cona  Min.,  etc.,  Co.,  142  App.  Dlv. 
864,  128  NTS  1088;  Ferris  V.  Pordy. 
10  Johns.  369:  OouTsmeur  v.  Tlllot- 
Bon,  8  Bdw.  348. 

N.  C.~Davls  V.  dully,  19  K.  C.  380. 

Porto  Rico. — ^Baes  v.  Orslnl,  6 
Porto  Rico  86. 

[1^  mnatartlouk— (1)  Where  a 
boiw^  Is  conditioned  to  pay  money  In 
eonxormlty  to  an  order  of  court,  an 
action  thereon  cannot  be  maintained 
until  such  order  has  been  made. 
Thompson  v.  State,  4  QUI  (Md.)  163. 
(2)  An  action  will  not  lie  on  a  bond 
to  pay  such  damages  as  shall  be 
recovered,  until  a  Judgment  has  been 
obtained.  Davis  v.  Gully,  19  N.  C. 
860.  (3)  In  order  to  recover  on  a 
bond  conditioned  to  abide  the  decree 
of  equity  on  foreclosure,  It  must 
appear  that  a  decree  of  equity  has 
been  rendered  on  the  precise  point 
contained  In  the  conditions.  Barnes 
V.  Peck,  1  Port.  (Ala.)  187.  (4) 
Where  the  liability  to  pay  fa  made 
dependent  on  condemnation  proceed- 
ings, the  prosecution  of  such  pro- 
ceedings must  be  shown.    People  v. 


Stuart.  97  111.  188.  <B>  Where  an 
obligor's  agreement  is  to  refund  any 
overpas^ment  which  may  have  been 
made,  such  an  overpayment  mast  be 
asoertalned  before  an  action  can  be 
brought.  Cowles  v.  Garrett.  30  Ala. 
841.  (6)  Where  a  bond  Is  given  for 
the  payment  of  money,  when  satis- 
factory evidence  has  been  given  that 
a  certain  amount  was  necessarily  ex- 
pended, such  evidence  must  be  fur- 
nished before  a  recovery  can  be  had. 
Giles  v.  Crosby,  18  N.  Y.  Super.  389. 
(7)  Where  a  bond  is  conditioned  on 
the  corroboration  of  plaintiff's  claim 
by  a  third  party,  an  action  may  be 
maintained  thereon  on  showing  that 
his  claim  baa  been  so  corroborated. 
Brackett  v.  Osbom^  SI  Minn.  464. 
18  NW  163. 

[b]  The  Aootrins  as  to  partial 
perfomuuLos  of  mutual  oovenants 
whloh  go  to  a  part  only  of  taw  oon- 
slderatum  on  both  sides,  where  the 
part  unperformed  can  be  compen- 
sated In  damages,  has  l>een  declared 
inapplicable  In  the  case  of  a  penal 
bond  for  the  payment  of  money  on 
the  performance  of  a  condition  pre- 
cedent Rives  v.  Baptists,  26  Ala. 
382. 

■0.  Tyrer  v.  Chew,  7  App.  (D.  C.) 
176  (holding  that.  If  there  is  a  condi- 
tion annexed  to  a  writing  obligatory 
for  the  benefit  of  the  obligor,  and  the 
obligee  Is  by  the  terms  of  it  to  do 
the  first  act,  he  must  do,  or  concur 
in  doing,  the  first  act  before  he  can 
demand  the  penalty};  Babb  v.  Ken- 
nedy, 19  Me.  267;  Drummond  v. 
Churchill,  17  Me.  325;  Brantford, 
etc.,  R.  Co.  V.  Huffman,  19  Can.  S.  C. 
888:  Learn  v.  Bagnall,  1  Ont.  ]L.  472. 

wMipezf  onaaBM  of  oomMtloM  px*- 
eedeat  Itf  oUlfM  mm  uxatM  tat  Bon- 

■if'  Guilford  Granite  Co.  v.  Harri- 
son Granite  Co.,  23  App.  (D.  C.)  1; 
Babb  V.  Kennedy.  19  Me.  267;  Drum- 
mond V.  Churchill.  17  Me.  825. 

is]  ninstratlons. — ^A  condition  pre- 
en t  may  be  waived,  as,  for  in- 
stance, (1)  that  the  sureties  shall 
have  notice  of  the  default  of  their 
principal  (Murphy  v.  Victor  Sewing 
Mach.  Co.,  112  U.  S.  688,  6  SCt  324, 
28  Jj,  ed.  856;  Streeper  v.  Victor 
Sewing  Mach.  Co.,  112  U.  8.  678,  6 
SCt  327,  28  L.  ed.  862),  (2)  or  tbat  a 
city  Shalt  appoint  a  superintendent  to 
direct  repairs,  which  repairing  was 
the  condition  In  a  bond  of  a  street 
railway  company  (Brooklyn  V.  Brook* 
lyn  City  R.  Co.,  67  Barb.  (N.  T.)  497, 
8  AbbPrNS  868). 

Sa.  Babb  V.  Kennedy,  19  Me.  267; 
Drummond  v.  Churchill,  17  Me.  325. 

88.  Camp  v.  Capital  Mln.,  etc^  Co., 
(Ky.)  128  BW  323;  Minor  v.  Wood- 
ward, 179  Mo.  A.  333,  166  SW  866 
(holding  that,  where  a  lease  of  a 
building  to  a  corporation  bound  the 
lessee  to  pay  the  cost  of  changing 
a  floor,  not  exceeding  a  specified  sum, 
and  thereafter  Individuals  executed 
a  bond  conditioned  on  the  perform- 
ance of  the  obligations  imposed  by 
the  lease,  the  liability  on  the  bond 
was  not  dependent  on  the  lessor's 
changing  the  floor).  Ralph  v.  Eld- 
rldge,  187  N.  T.  685.  528,  33  NB  569 
[rev  68  Hun  203,  11  NTS  840]  (hold- 


ing that,  In  an  action  on  a  bond  con- 
ditioned for  the  payment  of  one  half 
the  amount  of  the  accounts  and 
Claims  of  a  firm  "that  shall  prove  to 
be  uncollectible,"  there  may  be  a  re- 
covery without  proof  that  the  claims 
were  prosecuted  to  Judgment  and  ex- 
ecution; and  In  this  connection  the 
court  said:  "In  such  an  instrument 
its  construction  and  Its  force  muse 
depend  upon  the  apparent  and  reason- 
able intentions  of  the  parties  to  it. 
and  they.  In  this  case,  do  not  seem  to 
require  that  the  plaintiff  should  ex- 
haust all  his  legal  remedies  against 
the  various  debtors.  The  absence  of 
the  word  'guaranty'  has  some  signifi- 
cance, and  taken  with  the  circum- 
stances under  which  the  obligation 
was  entered  Into,  we  think  it  was  not 
the  Intention  of  the  obligors  that  the 
plaintiff  should  go  to  the  expense  of 
reducing  all  these  claims,  varying  in 
amounts  from  Insignificant  to  large 
sums,  to  Judgment  }. 

[a]  ninstratloaa, — (1)  Where  a 
bond  Is  conditioned  for  the  payment 
of  a  designated  sum  whenever  tbe 
obligee  Is  compelled  to  pay  a  certain 
note,  compulsory  i>ayment  by  suit  is 
not  necessary  to  autnorise  a  recovery 
on  the  bond,  but  actual  payment  will 
be  sufficient.  Luckett  v.  Moore.  4 
Bibb  (Ky.)  206.  (2)  It  Is  not  a  con- 
dition precedent  to  the  collection  of 
a  bond  given  toward  the  endowment 
of  a  professorship  that  such  pro- 
fessorship shall  first  be  established 
and  endowed.  Bartnett  v.  Franklin 
College,  10  Ind.  A.  108.  87  NB  427, 

10  Ind.  A.  697,  87  NB  482.  (3)  In 
case  of  a  breach  of  a  bond  bv  a  rail- 
road to  build  fences  along  plalntlfTs 
land,  the  construction  of  such  fences 
by  plaintiff  is  not  a  necessary  pre- 
requisite before  an  action  can  be 
brought.  Farley  v.  Moran,  3  Oal.  Un- 
rep.  Cas.  672,  31  P  168.  (4)  A  statu- 
tory proceeding  to  condemn  the  prop- 
erty and  to  assess  the  damages  Is 
not  a  condition  precedent  to  an  ac- 
tion on  the  bond  of  a  corporation  to 
pay  all  damages  arising  from  Its 
entrance  on  the  obligee's  land  and 
the  construction  of  Its  works  thereon. 
Pennsylvania  Natural  Oas  Co.  v. 
Cook,  123  Pa.  170,  16  A  762.  (6)  In 
the  absence  of  a  statute  requiring 
the  sheriff  to  return  *Yorfeit«d"  a 
bond  takea  In  a  'suit  in  chancery,  the 
obligee  may  maintain  an  action 
thereon  without  lowing  such  a  re- 
turn. Falls  T.  Welsslnger,  11  Ala.  801. 
(6)  Nor  Is  it  nscessary  to  show  that 
an  execution  was  Issued  and  returned 
nulla  bona  on  a  docree  rendered  In  a 
suit  In  order  that  the  obligee  may 
maintain  an  action  on  a  bond  given 
to  secure  the  payment  of  such  sum 
as  might  be  rendered  In  that  suit. 
McLeod  V.  Scott,  38  Ark.  72.  (7)  Nor 
need  the  obligee  wait  until  actual 
dispossession  from  land  purchased 
from  the  obligor  in  ord^  to  maintain 
an  action  on  the  tatter's  bond  condi- 
tioned to  pay  a  Judgment  against  the 
land  fn  case  it  is  not  reversed  on 
appeal,  but  a  sale  under  the  judg- 
ment is  sufficient.    Frank  v.  Jenkins, 

11  Wash.  811,  40  P  2S0.  (8)  So  where 
a  bond  Is  conditioned  to  pay  a  cer- 
tain sum  due  from  the  obligee  to  a 
third  party,   the  obligee  may  sue 


For  latsr  eaasa,  tLvmiopmntu  and  flhasffM  In  thelaw  see  cumulative  Annotations)  same  title,  pue«nd  note  MUhbsr. 
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mere  proviso  or  defeasance  will  not  be  construed 
as  a  condition  precedent;"  nor  will  th«  courts  bo 
eoQstme  a  statute  where  an  intention  to  have  it  so 
operate  is  not  clearly  manifest."  And  although  a 
statute  may  be  applicable  as  a  condition  precedent 
at  the  time  of  the  execution  of  a  bond,  yet^  where 
it  is  sabseqoently  rendered  inapplicable,  it  cannot 
operate  to  prevent  an  action  thereon.^ 

[i  142]  b.  Demand  and  Notice— (1)  In  Qea- 
•raL  A  bond  which  is  payable  on  demand  is  due 
immediately  on  execution,  and  a  previous  demand 
is  not  necessary  to  the  maintenance  of  a  suit 
thereon  and  if  a  bond  is  conditioned  generally 
for  the  payment  of  a  specified  sum,  with  interest, 
an  action  may  be  broi^ht  thereon,  although  no  de- 
mand has  been  made.  So  where  a  bond  is  made 
payable  or  is  to  be  performed  on  a  stated  day  at  a 
place  named  therein,  a  demwd  for  payment  or  per- 
formance at  the  time  and  place  named  is  not  neces- 
sary to  an  actioB  on  the  bond.*"  So  also,  if  the 
covenant  in  a  bond  is  on  ezpresa  and  absolute  one 


for  payment,  subject  only  to  avoidance  by  perform- 
ing the  conditions  of  the  bond,  a  demand  for  per- 
formance Js  imnecessary.'''  But  where  a  bond  with 
a  penalty  is  conditioned  for  the  payment  of  a  sum 
of  money  or  the  performance  of  some  act,  and  by 
the  terms  of  the  bond  a  demand  for  payment  or 
performance  is  required,  in  order  to  put  the  obli- 
gors in  default  and  to  fix  their  liability,  a  demand 
must  be  made  before  an  action  can  be  maintained 
on  the  bond."  Where  a  bond  executed  by  a  num- 
ber of  persons  requires  that  a  demand  of  perform- 
ance shall  be  made  in  order  to  put  them  in  default, 
a  demand  on  the  obligor  against  whom  suit  is 
brought  is  sufficient."  A  demand  is  waived  and 
becomes  unnecessary  when  it  would  prove  abso- 
lutely futile.™  A  demand  by  the  h<rtder  of  coupons 
is  unnecessary  where  liability  for  both  principal 
and  interest  is  denied  by  the  obligor  of  the  bona,^ 
or  where  the  coupon  is  made  payable  at  a  certain 
place  and  time."" 
H  143]    (2)  Notice  of  Bofaolt.  A?  a  general 


thereon  without  showlnc  pasrment  by 
him  jDF  Injury  by  the  obligor's  faillure 
to  pay.  Jones  v.  Thomaa,  21  Oratt. 
<«2  Va.)  »6. 

M.  Jarvta  v.  SewaU,  40  Barb.  (N. 
T.>  «9. 

[a.]  ZnwfcnKUon. — ^Whera  a  build- 
Ins  contract  provided  that  paymentB 
should  be  maae  from  time  to  time  ac- 
cording to  the  provisions  of  I  16  of 
the  law  of  Illinois  relatlnr  to  sub- 
contractors' liens.  In  force  since  July 
1,  1887.  and  as  amended  and  In  force 
since  Jnly  1,  1891,  and  that  twenty 
per  cent  should  be  reserved  aa  secur- 
ity for  the  faithful  completion  of 
the  work,  oomplfance  with  such  pro- 
visions wAB  not  a  condition  preceoent 
to  the  rlffht  of  the  owner  of  the 
buUdlnc  to  enforce  a  bond  srlven  by 
the  contractor  seourlnir  ptfxormance 
of  the  contract.  Central  Lumbar  Co. 
V.  Kelter,  201  IlL  Mt,  IS  NE  548  [aft 
102  UL  A.  2331. 

•0.  Merlwatner  v.  Iiowndes  County, 
8>  Ala.  342,  7  B  198. 

[a]  Where  •  bzia^  Is  nanurtaad 
to  laa  iMad  of  a  brldve  builder  to 
■u.nd  for  a  stipulated  time,  a  code 
provision  that,  on  the  fact  of  the 
waahing  Awwa  of  such  bridge  being 
made  known  by  any  freeholder. to  the 
commissioners*  court.  It  may  order 
the  builder  to  rebuild,  and.  In  case 
of  refusal,  may  commence  an  action 
on  his  bond  (Ala.  Code  [18841  1  1467), 
the  elving  of  such  information  by  a 
freenolder  does  not  make  a  condition 
precedent  to  the  eommanclnjr-ot  the 
action.  Meriwether  v.  liOwndes 
County.  88  Ala.  882,  7  8  188. 

Mi  Selgman  v.  Streeter,  64  N.  J. 
L.  ICS.  44  A  888  (holding  that  a 
statute  requiring  the  holder  of  a 
bond  and  mortgage  flrat  to  exhaust 
hla  remedy  on  the  mortnge  before 
proceeding  on  the  bond  has  no  appli- 
cation, where  the  existence  of  the 
mortgage  has  been  terminated  before 
the  institution  of  the  suit  on  the 
bond). 

87.  Husbands  v.  Vincent,  fi  Del. 
268;  Hearn  v.  Hearn,  1  Del.  498;  Cot- 
ton v.  Reavlll,  2  Bibb  <Ky.)  99; 
Knight  V.  Braswell,  70  N.  C.  709; 
Omohundro  v.  Omohundro,  21  Gratt. 
(62  Va.)  626.  See  also  Pueblo  County 
v.  Sloan,  5  Colo.  38  (holding  that  In 
debt  on  a  bond  a  previous  demand 
for  payment  is  unnecessary).  See 
supra  9  119. 

[a]  Farsonal  demasd^It  Is  a 
condition  precedent  to  the  liability 
of  the  sureties  on  a  bond  conditioned 
for  the  delivery  up  by  the  principal, 
on  demand,  of  ail  moneys  ncelved 
and  not  paid  out  by  him,  that  a  per- 
sonal demand  for  payment- should  be 
made  to  him;  ana  where  the  prln* 
clpal  In  a  bond  so  conditioned  dies 
beforb  any  demand  for  payment  Is 
personally  made  on  htm,  a  demand 
jon  hla  personal  reprssantatives  Is  lo- 
sulBclent   to  charge  the  sureties. 
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Port  Elgin  Public  School  Bd.  Eby, 
28  Ont.  78. 

88.  Knight  v.  Braswetl,  70  N.  C. 
709;  aibbs  v.  Southern,  5  B.  &  Ad. 
911,  27  GCL  384,  110  Reprint  1028. 

89.  U.  S. — Smith  v.  Tallapoosa 
County,  22  F.  Caa.  No.  18,118.  2 
Woods  674. 

tnd.— Midland  R.  Co.  V.  State.  11 
Ind.  A.  488,  88  NB  67. 

Oh.— Calmes  V.  Knight.  17  Oh.  BL 
68. 

Pa. — Philadelphia,  eta,  R.  Co.  v. 
Johnson,  S4  Fa.  127;  Helmbold  v. 
Delaware,  etc.,  R.  Co.,  14  WklyNC 
128. 

S.  C.-!-Langston  v.  South  Carolina 
R.  Co.,  2  8.  C.  248. 

Wis.— Truman  v.  McCollum,  20 
Wla  860. 

00.  Conn. — Bulkley  v.  Finch,  87 
Conn.  71. 

Mass. — Qrabam  v.  Mlddletoy.  186 
Hasa  849,  70  NB  416. 

Mo. — Oathwrlght  v.  Callaway 
County,  10  Mo.  463. 

R.  I. — Douglas  V.  Hennessy,  IS 
R.  I.  272.  8  A  213,  7  A  1,  10  A  S88. 

Te«. — Red  River,  etc.,  R.  Co.  v. 
Blount,  3  Tex.  Civ.  A  282,  22  SW 
930. 

91.  U.  S.— Wood  v.  Consolidated 
Blectrlo  Light  Co.,  36  Fed.  638  [app 
dlBm  149  U.  S.  770,  13  SCt  1046,  .87 
L.  ed.  9U]. 

Cal. — Morgan  v.  Mensles,  66  Cal. 
248,  8  P  sot! 

Del. — Husbands  t.  Vlneeiit,  6  DeL 
268. 

Iowa. — Poor  V.  Herrill,  68  Iowa  486, 
27  NW  887. 

Me. — Oammon  v.  Dow,  16  Me.  426. 

N.  H.— Erskine  v.  Ersklne,  13  N.  H. 
436. 

N.  T.— Kelson  v.  Bostwlck.  6  Hill 
87,  40  AmD  810. 

Vt— Boardman     Keeler,  II  Vt  77. 

Eng. — Carter  v.  Ring,  8  'Camnb. 
469;  Sicklemore  v.  Thistleton,  <  bL 
&.  S.  9,  106  Reprint  1146;  Thome  v. 
Jenkins,  12  M.  A  W.  614,  162  Re- 
print 1344. 

Ont. — Port  Elgin  Public  School 
Board  V.  Eby,  26  Ont.  73. 

[a]  Vemand  In  abseaoe. — A  writ- 
ten demand  for  the  money  left  at 
one's  house  in  bis  absence  la  Invalid, 
although  the  party  has  promised  to 
pay  on  that  day,  unless  he  knew  that 
the  demand  was  to  be  made  and  he 
left  to  avoid  the  demand,  and  where 
one  was  summoned  as  a  trustee  of 
plalntifT  and  the  demand  for  the 
agreed-on  payment  was  made  during 
the  pendency  of  such  process,  if  a 
foreign  attachment,  there  1*  no 
breach.  Ersklne  V.  Ersklne,  13  N.  H. 
486. 

tb]   Where  olfllr***  la  *  IxwA 
dlUoned  for  their  support  Toluatarlly 
oeaae  to  receive  aoeS  sinrport  for  a 

period  of  years,  no  action  can  be 
maintained  on  such  bond  until  after 
demand  ^lor,  and  refusal  to  afford. 


suoh  support  Stlckney  v.  Stlckney, 
21  N.  H.  81. 

[c]  Where  the  priaolpal  of  oonpoa 
bonds  became  purable  on  default  in 
the  payment  of  matured  Interest 
coupons,  remaining  unpaid  for  ninety 
days  after  demand  made,  the  holder 
Is  not  required  to  make  presentment 
and  demand  of  such  coupons  on  the 
day  they  fall  due.  In  order  to  place 
the  maker  in  default,  but  he  may 
make  presentment  at  any  time  after 
maturfty,  and  If  payment  is  not 
made  within  ninety  days  thereafter, 
may  enforce  the  oondltlons  of  the 
bond.  Wood  V.  Consolidated  Electric 
Light  Co.,  86  Fed.  6^8  [app  diam  148 
V.  S.  770,  18  SCt  104B,  87  L.  ed.  967]. 

90.  Whitsett  V.  womaok,  8  Ala. 
466  (holding  also  that  the  demand 
need  not  be  made  of  all  the  obligors, 
although  the  bond  is  Joint,  where  by 
statute  joint  bonds  are  to  have  the 
same  effect  as  if  they  were  Joint  and 
several.  It  being  sumdent  In  such  a 
case  to  prove  a  demand  of  the  obligor 
against  whom  suit  la  brought). 

98,  McCarthy  V.  Hansfleld,  66  Me^ 
688  (holding  that,  where  the  obligor 
In  a  bond  for  the  conveyance  of  land 
has  conveyed  It  to  a  third  person  by 
a  deed  of  warranty  made  "subject  tA 
the  incumbranoe  created  by  the 
bond"  no  demand  for  a  Conveyance 
heed  be  made  on  the  obligor  prior  to 
the  commencement  of  an  action  on 
the  bond);  C:ourthouae^  etc.,  Comrs. 
V.  Irish-American  Bank,  68  Minn.  470, 
71  NW  674. 

fa]  Wlwf*]B0B«y]W8%aaK  moBT- 
fulr  dfrarlad  by  a  county  treasurer, 
it  is  not  neeaaaary  to  make  demand 
on  him  before  bringing  an  action  on 
hla  bond.  Cos  v.  Naah,  (Civ.  A.)  40 
SW  28E  (rev  on  other  grounds  91 
Tex.  118,  41  SW  473]. 

[b]  Wherc  the  property  of  a  banlc 
la  In  the  haads  of  an  aaatgaee  or 
vecaiTar  in  Insolvency  proceeaings.  It 
is  not  necessary  that  a  time  certifi- 
cate of  deposit  payable  on  return 
thereof  properly  Indorsed  should  be 
presented  for  payment  to  the  bank, 
or  to  Its  assignee  or  receiver,  In 
order  to  mature  a  right  of  action  on 
a  bond  given  to  the  payee  named  In 
the  certificate,  conditioned  that  the 
bank  shall  safely  keep  and  account 
for  all  moneys  deposited  by  said 
payee,  and  on  demand  pay  over,  on  a 
proper  warrant,  check,  or  other 
proper  direction,  all  moneys  so  de- 
posited. Courthouse,  «ta.  Comrs.  v. 
Irish-American  Bank,  68  Minn.  470, 
71  NW  674. 

94.  Beaver  County  v,  Armstrong, 
44  Pa.  63. 

90.  Warner  v.  Rising  Fawn  Iron 
Co.,  29  F.  Cas.  No.  17,188,  8  Woods 
614  (holding  that  a  demand  la  not 
necessary  on  Interest  coupons  at- 
tached to  a  bond,  although  It  was 
stated  in  the  bond  that  the  interest 
waa  payable  on  preMilinent;.  at  itha 
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rule,  notice  of  the  breach  or  default  need  not  be 
given  to  the  obligor  in  order  to  maintain  an  action 
against  him  on  the  bond;*'  and  where  a  condition 
precedent  has  been  duly  performed,  it  is  not  neces- 
sary, in  order  that  the  liability  of  the  obligor  may 
attach,  that  he  shall  have  notice  thereof."  The  co- 
obligors  of  the  principal  on  a  bond  stand  as  sure- 
ties only  between  themselves  and  the  principal,  but 
as  to  the  obligee  of  the  bond,  they  are  liable  in  all 
respects  as  principals  and  are  entitled  to  no  notice 
or  request  to  which  the  principal  is  not  entitled.** 
If  the  assignees  of  a  bond  are  alone  beneficially  in- 
terested in  a  covenant  to  do  certain  things,  it  is 
competent  for  them  to  give  notice  of  the  breach  and 
to  request  performance  of  the  condition,  and  the 
rights  of  the  assignee  will  be  protected." 

144]  B.  Hatnre  and  Torm  of  Benudy^l. 
Zb  General  The  creation  by  l^slation  of  a  new 
method  of  procedure  on  bonds,  such  as  summary 
proceedings,  is,  in  the  absrace  of  ezinress  words  to 
the  contranN  merely  cnmnlative  and  not  exclusive; 
and  plaintixi  may  elect  to  pursae  his  common4aw 
remedy  on  the  bond.'  Thus,  oti.  action  on  a  bond 
to  enforce  it  aa  a  common-law  obligation  is  not  pre- 
Tented  by  the  mere  fact  Uiat  it  may  be  a  good  stat- 
utory bfmd  and  enforceable  in  the  method  provided 
by  statute.'  But  recovery  on  a  common-law  bond 
cannot  be  had  iii  an  action  distinctly  one  on  a  stat- 


eouponfl  for  payment  at  a  certain 
time  and  place);  Na^vUle  v.  Poto- 
mac Ins.  Co^  2  Bast.  (Tenn.)  2ii; 
Nashville  v.  Plrat  Nat  Bank,  1  Bazt. 
<Tenn.j_40S. 

M.  Flat!  V.  Dana,  10  Mas*.  46 
(holdlns  that,  where  a  bond  la  con- 
ditioned, inter  alia,  that  the  obllEor 
shall  pay  within  such  time  as  ne 
shall  choose  certain  notes  flven  by 
the  obligee,  and  shall  indemnify  him 
asainst  all  costs,  damages,  etc..  to 
wnich  he  might  be  subjected  on  ac- 
count of  such  notes,  and  the  bond  Is 
fonCetted  by  the  obligee  being  sued 
on  one  of  the  notes  and  Judgment 
being  recovered  thereon  against  him. 
It  is  not  necessary  that  he  give  the 
obligor  notice  .of  that  suit  In  order 
to  maintain  an  action  against  'him  on 
the  bond). 

97.  i  Halsbury  L.  Bng.  92  par 
190:  Ker  v.  Mitchell,  1  Chit  487.  18 
BCL  750:  Cutler  v.  Soutliern,  1  Saund. 
116,  8S  Reprint  126. 

98.  Bulkley  v.  Pinch,  37  Conn.  Tlj 
BlUabeth  SUte  Bank  v.  C^etwood,  8 
N.  J.  Li.  1 ;  Bush  v.  Crltchfleld,  4  Oh. 
lOS  (holding  that  where  several  per- 
sons execute  a  bond  conditioned  that 
one  of  them,  to  whom  merchandise  is 
intrustt^d  for  sale, ,  will  account  for 
it,  notice  to  the  other  obligors  of  his 
default  is  not  essential  to  a  right  of 
action  on  the  bond). 

99.  Van  Vechten  v.  Qraves,  4 
Johns.  (X.  T.)  403. 

1.  Ala. — Masterson  v.  Matthews, 
«0  Ala.  260:  Jafle  v.  Fidelity,  etc, 
Co.,  7  Ala,  ^  206.  60  S  966  (holding 
that  if  the  statutory  remedy  is 
merely  cumulative,  and  the  obligee 
falls  to  take  advantage  of  It  at  the 

f roper    time,    he    is    not  precluded 
rom  pursuing  a  oommon-law  action 
on  the  bond). 

Ark. — Chapline  v.  Robertson,  44 
Ark.  202. 

Ky. — Oay  v.  Morgan,  4  Bush  606; 
liset  v.  Lockett.  4  Mete.  5S*  Hans- 
ford V.  Perrtn,  6'  B.  Mon.  S9K;  Page 
T.  Long,  4  B.  Mon.  121 ;  Moon  v. 
Btory,  2  B.  Mon.  854. 

Oh. — ^Batea  v.  Fries.  2  DIen.  611. 
Pa. — Berkstresser  v.  Com.,  127  Pa 
IB.  17  A  680. 

[a]  A  spMlal  statatorr  remedy 
la,  M  a  rale,  enmnlattre,  unless  the 
manifest  intention  of  the  statute  Is 
to  make  It  exclusive;  but  such  Intent 
must  be  manifested  by  affirmative 
words  to  that  effect.    Jaffa  v.  Fidel- 


ity, etc.,  Co.,  7  Ala.  A.  206.  60  S  966. 

a.  Jaffe  V.  Fidelity,  etc,  Co.,  7 
Ala  A.  206,  80  S  966;  Bullock  v. 
Traweek,  (Tex.  Civ.  A.)  20  SW  724. 

3.  Hillman  v.  Mayher,  38  Tex. 
Civ.  A.  877,  86  SW  818. 

^  Hillman  v.  Mayher,  38  Tex. 
Civ.  A.  377,  86  SW  618. 

6.  American  Bonding,  etc.,  Co.  v. 
Baltimore,  etc,  R.  Co.,  124  Fed.  866, 
60  CCA  62. 

e.  Asanmyslt  on  liurtrawnts  u- 
dar  seal  see  Assumpsit,  Action  of 
S  18. 

Hatue  of  aetloa  as  oa  ooAtxaot  or 

to  ton  see  Action  iS  136-170. 

7.  Ala— Meaklngs  v.  Ochiltree,  S 
Port  895. 

Mo. — Clark  v.  Murphy,  1  Mo.  114. 
N.  J.— Powell  V.  Clark,  8  N.  J.  L. 
110. 

Tenn. — McFadgen  v.  Blsensmldt,  10 
Bumphr.  667. 

Va— Ranktn  t.  Roler,  «  Oratt  (49 
Va)  63. 

See  also  generally  Debt,  Action  of 
[13  Cyo  409].  And  see  Bills  and 
Notes  SS  1071-1073. 

[a]  Bond  payaUe  in  jammttw- — 

(1)  A  suit  on  a  bond  conditioned  to 
deliver  goods  must  be  in  debt  on  the 
penalty,  and  not  in  covenant  Powell 
V.  Clark,  8  N.  J.  L.  110.  (2)  Where 
a  single  bond  Is  payable  in  cotton,  an 
actlotr  of  debt  has  been  held  proper. 
Bollinger  v.  Thurston,  9  S.  C.  L.  447. 

[b]  Bebt  or  assumpsit. — (1)  The 

§ roper  form  of  action  on  a  bond  un- 
er  seal  is  debt  and  not  assumpsit 
Peo.  V.  Bruner,  190  lU.  A.  299;  State 
V.  Harmon,  16  W.  Va.  IIB  (holding 
that,  in  the  absence  of  express  legis- 
lation In  relation  to  the  pleadings  In 
aasumpstt  on  a  sealed  instrument,  by 
which  there  Is  a  promise  to  pay 
money.  It  is  advisable,  under  the 
present  state  of  the  law,  to  bring  debt 
Instead  of  assumpsit  under  Code 
c  9ft  I  10).  See  also*  Assumpsit.  Ac- 
tion of  ial.  (8)  Where  a  penal  bond 
is  conditioned  tor  the  payment  of  an 
annuity  and  a  default  is  made,  the 
obligee  can  sue  in  assumpsit,  using 
the  bond  simply  as  evidence  of  the 
covenant,  or  he  can  sue  directly  on 
the  bond.  Keating  v.  Peddrlck.  240 
Pa  690,  88  A  11. 

[c]  Vatvre  of  asal  as  aSeotliiff^ 
(1)  An  impression  of  the  seal  of  a 
corporation,  made  on  the  paper  of  in- 
struments Issued  by  it  as  bonds  and 
purporting   to  be   under   seal,   la  a 


ntory  bond;*  and  an  action  to  recover  penalties 
purely  statutory  cannot  be  maintained  on  a  bond 
good  only  as  a  common-law  obligation.* 

Provision  in  contract  firing  option  to  canoeL  A 
pivTision  in  a  contract  for  the  annulment  thereof 
m  a  certain  contingency  does  not  provide  an  ezeln- 
sive  remedy  for  a  breach  of  the  contraet,  and 
where  a  bond  for  the  faithful  performance  of  the 
contract  is  also  required  and  given,  and  the  power 
to  annul  is  not  exercised,  such  provision  does  not 
preclude  an  action  on  the  bond  to  recover  damages.* 
145]  2.  Oorenaaft  or  Debt.*  An  action  of 
debt,  which  is. an  action  founded  on  an  express  eon- 
tract  in  which  the  certainty  of  the  sum  duly  ap- 
pears or  may  readily  be  detenmned,  is  the  proper 
remedy  to  recover  the  penalty  of  a  bond.*  By  the 
common  law,  an  action  of  covenant  is  a  eoneurrent 
remedy  with  debt  on  a  single  bond,  or  on  a  bond 
in  which  the  conditions  are  seeured  by  a  penalty;* 
in  such  an  aetion,  the  breach  of  covenant  would  be 
the  nonpayment  of  the  debt  in  the  one  ease,  in  the 
other  the  nonpaynwnt  of  the  penalty;*  but  the  use 
of  one  remedy  precludes  a  8a^e<inent  resort  to  the 
other.'*  Covenant  may  be  maintaiiied  on  a  condi- 
tion of  a  bond,  provided  such  eondition,  as  is  often 
the  etae,  contains  in  itself,  either  es|ireBsly  or  im- 
pliedly, a  promise  to  pay  or  to  do  some  aet;"  but 
it  will  not  He  for  the  breach  of  conditions  in  a 

sufflclent  seal  to  make  the  instru- 
ments specialties  on  which  debt  may 
be  maintained.  Allen  v.  Sullivan  R. 
Co..  32  N.  H.  446.  (2)  And  where  a 
bond  Is  signed  with  an  "L.  S."  in- 
stead of  a  seal,  debt  will  lie.  Mere- 
dith V.  Hinsdale,  2  Cat.  (N.  T.)  362. 

8.  U.  S.— Martlfi  v.  Taylor,  16  F. 
Cas.  No.  9,166.  1  Wash..C.  C.  i. 

Ark.— McLAughlln  v.  Hntcblna.  I 
Ark.  207. 

Mass.— Perkins  T-  Lyman,  11  Bfaaa. 
76,  6  AmD  168. 
Mo.— State  V.  Woodward,  S  Ko.  S6S. 
N.  H.— Stlduier  V.  Stlokney,  XI  IT. 
H.  61. . 

N.  C. — Barber-Paschal  Lumber  Co. 
V.  Boushall,  168  N.  C.  601.  84  SE  800. 

Oh. — Huddle  V.  Worthlngton,  1  Oh. 
423.  ^ 

Pa — New  Holland  Turnp.  Co.  r. 
X^ncaster  County,  71  Pa  442. 

■Va. — Ward  v.  Johnston,  1  Munf. 
(16  Va)  46  (holding  that  covenant 
as  well  as  debt  lies  on  a  bond  with 
a  collateral  condition,  and  If  there  Is 
no  stipulation,  %y  articles,  or  In  the 
condition  Itself,  that  It  shall  be  per- 
formed, the  breach  assigned  should 
be  the  falling  to  pay  the  penalty: 
but  where  such  stipulation  Is  either 
expressed  or  implied,  the  Calling  to 
perfonn  the  condition  ihay  be  as- 
signed  as  the  breach). 

W.  Va — Jackson  County  Suprs. 
I«onard,  U  W.  Va  470  (holding  that, 
on  a  contractor's  bond,  either  debt  or 
covenant  will  Ite.  although  the  ac- 
tion of  debt  Is  preferable). 

Eng. — Lowe  v.  Peers,  4  Burr,  2226, 
98  Reprint  160,  6  ERC  347:  Harrison 
V.  Wright  13  East  848.  X04  Reprint 
402;  Bfrd  v.  Randall,  W.  Bl.  873,  96 
Reprint  210. 

See  also  Covenant  Action  of  [11 
Cyc  1028]. 

Slsetloa  at  nneaiM  genexml^  see 
Blectlon  of  Remedies  [IE  Cyc  261]. 
State  v.  Woodward.  8  Mo.  853. 
10>  Mclaughlin  v.  Hutcblns,  8 
Ark.  207;  Sticfcney  v.  Stlokney,  21  N. 
H.  61;  Liowe  t.  Peers,  4  Burr.  2225, 
98  Reprint  160.  6  ERC  847:  Harrison 
V.  Wright  18  East  848,  104  Reprint 
402;  Bfrd  v.  Randall,  W.  Bl.  373.  96 
Reprint  210. 

11.  U.  S.— U.  S.  V.  Browi^  24  F. 
CtL8.  No.  14,670,  1  Paine  422. 

Conn, — Tomlinson  v.  Ousatonle 
Water  Co.,  44  Conn.  99,  108  (where 
the  words  of  recital  In  the  condition 
of  a  bond   given   by  the  company 
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bond,  eonatitiiting:-  nun  matter'  of  defeasance, 
when,  by  the  pezfomumee  of  Bome  oollateral  aet, 
the  bond  m^t  become  vovi^  unless  the  breach  as^ 
signed  is  nonpayment  of  the  penalty  and  not  non- 
perfomuDee  of  the  oonditirai. ' 

VHnan  a  Ixmd  la  payable  in  iMtaUmanta,  on  ma- 
turity o£  all  the  installments,  d^  irill  lie  on  the 
eMtraet;  bat  on  maturity  of  one  or  more  install- 
ments, and  nonpayment,  covenant  for  breach,  or 
hreaehes,  of  the  bond  is  the  proper .  remedy.^^  If 
semal  inatailments  are  doe,  a  separate  action  of 
eovenant  eannot  be  brought  on  each  installment  so 


doe,  but  one  action  of  covenant  for  the  severaL 
breaches  of  the  contract  must  be  brooght." 

[(146]  3.  Bemady  in  Eaiilt7--a- In  OenmL 
The  question  of  liability  on  a  bond  is  purely  a  mat- 
ter of  oommon-law  eognisanoe,  and  a  coiirt  of 
eqoify  eannot  acquire  junsdietion  of  it  unless  there 
is  some  extraneous  matter^  whieh  gives  it  jurisdic- 
tion." A  suit  by  an  equitable  owner  of  bonds  to 
recover  sneh  bonds  or  their  value  is  prope^ 
bron^t  in  eqiuty;^^  and  a  suit  in  equity  may  also 
be  nuintained  <me  having  a  lien  on  a  bond  but 
not  the  possession."   An  action  not  only  for  a 


were.  "Whereu  the  Qusatonfc  Water 
Company  has  undertaken,  and  does 
hereby  undertake  and  Kfreea,"  and 
the  court  held  that  covenant  would 
He  on  the  recital,  bat  remarked:  "If 
we  strike  out  from  this  language  the 
clause,  ^d  does  hereby  undertake 
and  agree,'  the  remainder  manifestly 
Is  notninc  more  or  less  than  the  ooo- 
ditlon  of  the  bond;  and  In  that  case 
the  plaintiff's  remedy  would  be  on 
the  bond"). 

Iowa.— SweMn  V.  Steele,  6  Iowa 
lfi2. 

Ky. — Douriierty  v.  Lewellen,  S  Bibb 
»4;  Kennedy  v.  Kennedy,  2  Bibb  464, 
S  AmD  «». 

Me. — Jackaon  t.  York,  etc.,  R.  Co., 
4«  Me.  147:  Hathaway  v.  Crosby,  17 
Me.  4S8. 

N.  C. — Jasper  t.  Tooley,  S  N.  C. 

m. 

Oh. —  Taylor  v.  Browder,  I  Oh.  St. 
225:  Abrams  T.  Kounts.  4  Oh.  214; 
Huddle  T.  Worthlngton,  1  Oh.  423; 
Brachman  v.  Warden,  1  Ob.  Dec.  (Re- 
print) 4»4,  10  Weetm  193;  Fllnn  v. 
inilot.  1  Ob.  Dec.  <Rwrint)  6«,  1 
WeetU  394. 

R.  I. — Dongtas  v.  Hennessy,  16  R 
L  272,  t  A  Sli,  7  A  1,  10  A  683  (hold- 
ing that  eoranaxit  will  He  whsra  the 
promiM  to  pay  in  a  bond  with  a 
condition  of  d«maMUioe  la  expresasd 
In  tha  words,  "to  whieh  parmsnt  well 
and  tmlr  to  he  mad*  I  biaa  myself"). 

**The  reaalt  of  these  authorities, 
in  oar  opinion  la.  that  tha  action  of 
coreiiaiit  be  maintained  upon 

the  eondltlon  of  a  penal  bond,  when- 
•var  that  eondltlon  oonstltutes  or 
contalna  what  Imports  aa  agrawnent. 
If  It  la  matter  of  mera  eondltlon  and 
defeasance,  and  contain  nothing 
aatountln*  to  a  promise,  the  action 
will  not  lie."  Brachman  v.  Warden, 
1  Oh.  I>e&  (Reprint)  4»4.  4>«,  10 
Weatl^  193. 

[a]  OondltloB  to  pay  temt  ea  da- 
fa«lt  of  aaettar*  "Tbt  eondltlon  of 
the  t>ond,  sued  on  in  the  present  ac- 
tion, recites  an  existing  agreement  on 
the  part  of  Brachman,  to  answer  for 
the  rent  of  the  leased  premises  In 
the  default  of  Bandar,  and  the  pen- 
alty of  the  bond  is  to  become  dis- 
charged on  his  falthfulperformance 
of  ttutt  agreement,  we  have  no 
doubt,  upon  the  authorities,  that  the 
Mstion  of  covenant  was  properly 
twought  upon  this  undertaking." 
Brachman  v.  Warden,  1  Oh.  Dec  (Re- 
Sflnt)  494,  4»T,  10  WeatLJ  183. 

[b]  Whare  »  hoad  Is  conditioned 
for  paywiant  la  eanrsmt  bask  aMmay, 
or  In  1^  particular  currency,  as  of  a 
speclfted  state,  covenant,  and  not  debt, 
is  the  proper  remedy.  Jdckson  v. 
Waddlll,  1  Stew.  (Ala.)  573;  Hedges 
v.  Oray,  I  Blackf.  (Ind.)  21«;  Janu- 
ary V.  Henry.  2  T.  B.  Mon.  (Ky.)  68; 
Scott  V.  Conover,  «  J,  L.  222; 
Lackey  v.  Miller,  61  N.  C.  26;  Dun- 
Ean  V.  Henderllte,  21  Oratt.  ((2  Va.) 
149;  Belme  v.  Dunlap,  8  Leigh  (35 
Va.)  614.  _ 

la.  V.  S.— Summers  v.  Watson,  23 
F.  Cae.  No.  18,606,  1  Cranoh  C.C.  254; 
U.  a  V.  Brown,  24  F.  Cas.  No.  14,670, 
1  Paine  432. 

Ind. — Smith  v.  SUwart,  6  Blackf. 
162. 

Me.— Hathaway  v.  Crosby,  17  Me. 

Hi. 

Mo. — State  .v.  Woodward,  8  Mo. 
153:  Clark  v.  Murphy,  1  Mo.  114. 

(Hi.— fiddle  ,v.  Wojahlngton,  l.Oh.. 
422  (hmUns  ..that,  tha  aotioi^  coula 


not  be  maintained  on  the  condition 
of  a  common  title  bond  to  convey 
land,  where  it  is  separated  In  the 
declaration  from  the  penal  or  obliga- 
tory part  of  the  bond,  but  the  court 
said  that  it  might  be  different  If  the 
entire  bond  was  declared  on) :  Brach- 
man v.  Warden,  1  Oh.  Dec.  (Reprint) 
494,  10  WestLJ  193. 

Pa. — New  Holland  Turnp,  Co.  v. 
Lancaster  County,  71  Pa.  442. 

R.  I. — Douglas  V.  Hennessy,  16  S. 
I.  272,  3  A  213,  7  A  1,  10  A  588. 

Va. — Drumfnond  t.  Richards,  2 
Munf.  (16  Va.)  637. 

W.  Va. — Jackson  County  Suprs.  v. 
Leonard,  16  W.  Va.  470. 

OnL— Nlvaa  v.  -Jardlne.  28  V.  C 
Q.  B.  470. 

See  also  generally  Covenant.  Action 
of  ril  Cyo  1026J. 

"If  eovanant  can  be  maintained 
upon  the  condition  of  the  bond,  it 
must  be  because  It  eontaina  per  se 
an  afreament  to  do  some  act.  But 
there  are  no  worda  In  the  condition, 
importing  an  agreement  It  merely 
sets  out  what  ahall  avoid  the  cove- 
nant or  oblintlon,  contained  in  the 
penal  part  of  tha  bond,  and  is  for 
the  beneUt  of  the  obligor,  and  show- 
ing the  terms  and  conditions  upon 
which  he  can  exonerate  and  dis- 
charge himself  from  the  debt  he  has 
aoknowledged  he  owed  the  obligees. 
The  condition  when  taken  by  Itself, 
Is  senseless  and  (mperfect  as  a  con- 
tract. Although  there  Is  some  un- 
certainty as  to  what  words  shall  be 
deemed  to  amount  to  a  covenant,  I 
think  It  may  be  laid  down  as  a  safe 
conclusion,  that  covenant  will  not 
lie  upon  words  In  an  Instrument  In- 
serted by  way  of  condition  or  de- 
feasance, by  the  performance  of  some 
collateral  act."  u.  S,  v.  Brown,  24  F. 
Cas.  No.  14,670.  1  Paine  482,  424. 

"There  is  a  material  difference  b«- 
tween  bonds  with  a  condition,  which 
provides  for  the  performance  of 
some  covenant  or  agreement,  and 
those  conditioned  to  be  void  or  de- 
feated upon  performance  only  of 
some  act  or  duty.  In  the  latter  class 
of,  bonds  with  a  defeasance  the  ob- 
ligor 1b  not  obliged  to  perform  the 
act.  He  may  do  It  or  not  at  hts 
election;  ana  no  action  of  covenant 
can  be  maintained  against  him.  In 
the  former  class  the  obligor  is 
obliged  to  perform  in  the  manner 
provided  in  the  condition,  and  the 
penalty  of  the  bond  Is  but  a  security 
for  It.  Covenant  will  lie  to  compel 
a  performance,  and  equfty  will  In  a 
prot>er  case  decree  It."  Hathaway  v. 
Crosby,  d7  Me.  418,  461. 

13.  IT.  S.  V.  Brown,  24  F.  C^.  No. 
14,670.  1  Paine  422. 

14.  State  V.  Scoggln,  10  Ark.  3^6. 
,    16.    State  T.  Scoggli;!,  10  Ark.  326. 

[al  measoBs  for  roia^'Upos  the 
non-payment  of  each  Instalment  a 
cause  of  action  arises,  and  .  .  .  an 
action.  If  brought.  Is.  in  some  sense, 
an  action  upon  the  contract:  but  It 
is  not  the'  foundation  of  any  action 
to  recover  the  debt  or  any  part  of  it, 
or  that  extinguishes  or  seeks  satis- 
faction of  the  contract,  but  to  re- 
cover damages.  Nor  la  the  cove- 
nantee bound  to  proceed  at  all,  but 
at  his  own  election.  He  may  think 
proper  not  to  proceed  until  every 
stipulation  of  the  contract  is  broken 
anq^hen .proceed  .for  ^a.d^t:_And 
BO  he  may  el^ct  not  to  procaed  .vntil 


two  or  more  of  the  stipulations  are 
broken,  and  then  proceed  for  dam- 
agea  And  when  he  thus  elects  so  to 
proceed  after  two  or  more  of  the 
stipulations  are  broken,  no  known 
rule  of  law  will  compel  or  even  allow  ' 
him  .to  harass  the  defendant  with  a 
separate  suit  for  the  breach  of  each 
stipulation.  And  although  in  such 
caae  the  damages  would  be  measured 
by  the  amount  of  the  aggregate  of 
the  Instalments  and  interest  unpaid,' 
and  perhaps  the  jury  could  not  go 
beyond  this,  and  therefore  in  trum 
the  action  is  grounded  upon  the  non- 
payment of  the  instalments,  (See 
Itowe  T.  Peers.  4  Burr.  2226,  98  Re- 
print 160,  «  ERC  847)  yet  It  Is  not 
the  lees  in  essence  an  action  for  dam- 
ages, where  there  is  no  room  for  an 
election  to  proceed  for  the  debt,  and 
consequently  the  damagea  procseded 
for  are  an  entlrs  Uilng,  although  the 
result  of  the  bresxA  of  two  or  more 
stipulations  of  the  contract.  In  such 
case,  to  hold  that  a  separate  action 
must  be  brought  to  recover  several 
damages  for  each  breach,  when  at 
the  time  of  the  Institution  of  the 
action  several  breaches  had  been 
made,  would,  to  say  the  least  of  It, 
be  an  anomaly  in  contradiction  to 
several  known  rules  of  law.  To  re- 
quire the  plaintiff.  In  such  a  case, 
to  bring  several  actions  to  recover 
damages  for  the  several  breaches, 
would  be  no  less  unreasonable  than 
to  require  him,  when  he  had  elected 
not  to  sue  until  all  the  Instalments 
were  due,  and  upon  his  then  electing 
to  sue  In  covenant  In  preference  to 
debt,  to  bring  live  several  actions  of 
covenant  upon  the  one  contract." 
State  V.  Scoggln,  10  Ark.  826,  SSI. 

16.  U.  S.— Bein  v.  Heath,  12  How. 
168,  18  L.  ed.  989;  Herryfleld  v.  Jones, 
17  F.  Cas.  No.  9,486,  2  Curt  306. 

Oa. — Osbom  v.  Harris  (^lunty,  17 
Oa.  123,  63  AmD  220. 

Ky. — Slaughter  v.  Nash,  1  Lltt 
322'  Johnson  v,  Hobaon,  1  Litt  314. 

Md.~Dorsey  v.  Doraey.  2  Harr.  ft 
J.  480  note. 

Mass. — Jenkins  r.  Stetson,  9  Allen 
128. 

Mo.— Watts  v.  Watts,  11  Mo.  £47. 

N.  J.— BUiott  V.  satlott,  (C!h.)  St 
A  961  (holding  that  procesdlnss  on 
a  bond  for  the  payment  of  main- 
tenance will  not  be  retained  In 
chancery,  but  the  obllaee  will  be  re- 
quired to  sue  at  >aw) :  Eiaaton  v.  New 
York.  etc..  R.  Co.,  26  N.  J.  Eq.  369. 

[a]  Bond  havliv  sffeot  as  Jadf^ 
meat. — When  It  Is  necessary  for  a 
party  to  a  bond  which,  by  statute, 
has  the  force  and  effect  of  a  Judg- 
ment to  resort  to  a  court  of 
chancery  for  relief  against  the  bond, 
on  the  ground  that  it  Is  not  binding 
on  him,  the  question  will  be  consid- 
ered in  chancery,  as  if  it  had  arisen  at 
law,  on  the  appropriate  pleas.  In  such 
a  ease  chancery  is  the  appropriate 
forum  to  obtain  relief.  Qlbbs  v. 
Frost,  4  Ala.  720. 

[b]  ne  oredttorS  of  an  obligee 
for  the  payment  of  whose  debts  a 
bond. has  been  given  may,  by  a  pro- 
ceeding In  equity,  obtain  the  benefit 
thereof.  Kimball  v.  Noyes,  17  Wis.  696. 

17.  '  Fh«lps  v.  Blllott  29  Fed.  68. 
1S>   Harrison  v.  Burgess.  6  T.  B. 

Mon.  (Ky.)  417  (holding  that  where 
a  p^son  having  a  11^  on  a  bond 
haa-thft  pnsaasslon 
n»ii»t%lfti_«^tl»M*»lly.I 
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money  judgmant  bnt  also  to  adjodieate  the  {niori- 
tiea  of  lieas  against  the  obligor's  lands,  for  whieh 
iienholders  not  parties  to  the  bond  are  joined  as 
defendants,  is  an  equitable  action.^  So  also  the 
inability  of  one  of  the  obUgees  in  a  bond  who  is 
also  an  obligor  to  sue  himself  thereon  amounts  only 
to  an  objection  to  a  recovery  in  a  court  of  law,  and 
the  bond  may  be  enforced  in  equity.^  But  both  at 
law  and  in  equity,  if  one  of  two  joint  obligors  who 
are  merely  sureties  dies,  the  debt  is  extingrniahed 
as  to  him  and  his  estate  cannot  be  pursued,  and  the 
remaining  obligor  is  alone  chargeable;*^  but  it  is 
otherwise  where  both  are  principals.*' 

Bonds  of  fldndarleB.  Chancery  jurisdiction  of 
suits  on  bonds  of  fiduciaries  for  failure  of  the  prin- 
eipal  to  accouiit  for  moneys  received,  conferred  by 
a  constitutional  provision,  embraces  only  technical 
trusts  where  bonds  are  required  by  law,  and  confers 
no  jurisdiction  of  suits  oa  bonds  for  breach  of  a 
condition  for  faithful  performance  of  service  under 
a  private  oontraet.'* 


[t  147]  b.  Loit  or  D«f«cttT»  Bwds.  Where  a 
bond  has  been  lost  or  destroyed,  a  suit  thereon 
can  be  maintained  only  in  equity,  sinee  profert 
cannot  be  made,*"  although  under  some  statutes  an 
action  may  be  had  thereon  in  a  eonrt  of  law.**  So 
where  a  bond  is  so  defective  as  to  be  unavailable 
at  law,  it  may  be  austained  in  equity;*'  but  if  the 
bond  is  only  defaced,  and  the  matetial  parts  re- 
nuiu,  profert  can  be  made,  and  the  holder  may 
recover  at  law.** 

148]  0.  Defenses— 1.  In  OsnenL**  The 
general  principles  as  to  defenses  to  actions  on  con- 
tracts^ Apply  determinii^  whether  particular 
facts  do**^  or  do  not**  constitute  good  defenses  in 
actions  on  bonds.  Thus  it  is  not  a  sufficient  defense 
that  the  bond  was  executed  under  a  mistaken  belief 
as  to  its  legal  offeet;"  that  it  was  ^ven  for  a  de- 
mand without  knowledge  of  an  alleged  defense  to 
such  demand  ;**  that  the  obligee  had  pterf ormed  acts 
causing  the  breach,  where  he  had  a  rig^t  to  do  the 


the  obllffee's  name,  but  where  the 

obligee  by  collusion  with  the  obllffor 
obtains  the  bond  the  remedy  Is  in 
equity). 

19.  Crisfleld  v.  Murdock.  E6  Hun 
143,  i  NTS  593  [mod  on  other  grounds 
127  N.  y.  316.  27  NB  1046]. 

20.  Bradford  v.  Williams,  4  How. 
<n.  S.)  676,  11  L.  ed.  11D9;  aienn  v. 
Caldwell,  26  S.  C.  Eg.  168.  See  also 
Bills  and  Notes  S  1070. 

[a]  Where,  one  of  two  ohUgMs  on 
«  hond  becomes  the  administrator  of 
one  of  several  snxetleB  on  the  same 
bond,  although  the  remedy  at  law 
is  suspended  as  to  such  deceased 
surety,  the  right  of  the  obUgees  to 
sue  the  principal  obligor  In  a  court 
of  law  Is  not  impaired,  and  equity 
will  not  take  Jurisdiction.  McDowell 
v.  Butler,  66  N.  C.  311. 

31.  PlckersElU  v.  X^eui.  IB  Wall. 
<U.  S.)  140,  21  L.  ed.  11».  See  also 
Bills  and  Notes  I  1111. 

sa.  Harrison  r.  Field,  2  Wash.  <2 
Va.)  136. 

33.  Barnard  v.  Sykes,  72  Miss.  297. 
18  3  460  (oonstmlnc  Const.  I  161). 

34.  Barnard  v.  Sykes,  72  Miss.  297, 
18  3  460. 

35.  U.   S. — Prescott  v.  Willlanis- 

Eort,  etc.,  B.  Co..  169  Fed.  244:  Union 
lank  v.  New  Orleans  24  F.  Cas.  No, 
14,361. 

Ky. — Foster  v.  Williams,  6  B.  Mon. 
197;  Wahb  v.  Bowman,  8  J.  J.  Marsh. 
70. 

Miss. — ^New  Orleans,  etc.,  H.  Co.  x. 
Hlsslssippl  ColleKe,  47  Miss.  660. 

Mo.— finiler  V.  Wells,  6  Mo.  8;  Ed- 
wards T.  McE^e,  1  Mo.  128,  18  AmD 
474  and  note. 

Eng. — Atkinson  v.  Leonard,  8  Bro. 
Ch.  218,  29  Reprint  499;  Totty  v.  Nes- 
bitt,  8  T.  R.  153  note,  100  Reprint 
606  note;  Read  v.  Brooiunan,  3  T.  R. 
161,  100  Reprint  504;  East  India  Co. 
V.  Boddam.  9  Ves.  Jr.  404,  32  Re- 
print 682. 

See  generally  Lost  Instruments  [25 
Cyc  1609]. 

[a]  Destro/ed  Instrament^ — ^The 
Jurisdiction  or  equity  in  cases  of  lost 
bonds  exists  also  in  cases  of  bonds 
which  have  been  destroyed.  Crosse 
v.  BedlngAeld,  18  Sim.  36.  36  EngCh 
81,  69  Reprint  1048;  Frontenao 
County  V.  Breden,  17  Grant  Ch.  (U. 
C.)  646. 

se.  Murlock  V.  Brown,  7  Humphr, 
(Tenn.)  61. 

37.  Noah  v.  Webb,  1  Bdw.  <N.  T.) 
604. 

38.  Foster  v.  Williams,  8  B.  Hon. 
(Ky.)  197. 

33.  Cross  Tsfismuissi 

E!xtenslon  of  time  for  payment  as  a 
defense  see  supra  I  120. 

Misrepresentation  and  fraud  as  a  de- 
fense see  supra  ||  86-87. 

Nonperformance  of  conditions  nreced- 
ent  as  a  defense  see  supra  SI  126; 
141-148. 


Release  or  discharge  as  a  defense  see 

supra  S  129. 
Set-off  see  Recoupment,  Set-Off.  and 

Counterclaim  [34  Cyo  618]. 
Waiver  of  performance  a«  a  defense 

see  supra  S  128. 
Want  or  failure  of  consideration  as 

a  defense  see  supra  {j  30-82. 

sa  See  generally  Contracts  [9 
Cyo  698-697]. 

81.  Hays  v.  Muir,  1  Ind.  174  (hold- 
ing that,  in  an  action  of  debt  on  a 
bond  for  the  payment  of  a  certain 
amount  In  case  a  certain  deed  con- 
veying land  Is  held  valid  and  ef- 
fectual In  law.  the  fact  that  the  deed 
is  not  valid  and  effectual  twcause 
the  obligee  has  not  a  good  title  to 
the  land  Is  a  good  defense  on  a  ven- 
eral  demurrer)*  Wilmington,  eta,  R. 
Co.  V.  High,  89  Pa.  282  (holding  that, 
in  an  action  of  debt  on  a  bond  given 
by  a  railroad  company  to  a  land- 
owner, stipulating  on  the  back  there- 
of that  if  the  quantity  of  land  and 
the  fencing  required  by  the  present 
location  are  lessened  a  stated  deduc- 
tion should  be  made  from  the  face 
of  the  bond,  the  company  might  show 
that  the  land  actually  taken  tor  their 
road  was  materially  lessened  from 
the  quantity  named  in  a  draft  an- 
nexed to  the  bond). 

[a]  Tmudttlent  posseaaloii  of 
bond. — In  an  action  on  a  bond  pay- 
able to  bearer,  which  had  belonged 
to  a  corporation  from  whom  It  had 
been  fraudulently  taken  by  plain- 
tiff's grantor,  the  fact  that  the  af- 
fairs of  the  corporation  have  been 
wound  up  does  not  deprive  defendant 
of  the  right  to  rely  on  the  fraud,  fer 
the  court  might  revive  the  corpora- 
tion BO  that  It  could  sue  on  the  bond; 
but  defendant  need  not.  In  order  to 
rely  on  the  fraud  as  a  defense,  at- 
tempt to  procure  the  revival  of  the 
corporation  which  has  been  wound 
up  nine  years  previously,  and  then 
summon  tt  as  a  party  in  Interest. 
Parsons  v.  Utlca  Cement  Mfg.  Co.,  82 
Conn.  838,  78  A  786,  136  AmSR  278. 

39.  Til. — Stratton  v.  Henderson,  26 
IIU  68  (holding  that,  in  an  action  on 
a  bond  conditioned  for  the  delivery 
by  the  obligor  of  certain  obligations 
as  collateral,  the  fact  that  the  ob- 
ligor is  abundantly  able  to  pay  the 
debt  for  which  the  collaterals  were 
to  be  given  as  security  is  no  de- 
fense) ;  Kellogg  V.  Interstate  Inde- 
pendent Tel.,  etc,  Co.,  190  111.  A.  187. 

Ind. — CV>oper  v.  Meteger,  74  Ind. 
644  (holding  that  facts  showing  that 
the  obligors,  after  breach,  did  Kn  act 
taking  away  all  right  to  recover 
more  than  nominal  diamagea  do  not 
defeat  the  right  of  acUon  on  the 
bond);  Cllfto^  V,  Smith,  4  Ind.  877 
(holding  that  the  fact  that  property 
was  not  In  good  repair  when  taken 
Is  no  defense  to  a  bond  providing  for 


its  return  In  as  good  condition  as  It 
was  when  leased);  Shelby  v.  Bohn. 
25  Ind.  A.  473,  6?  NE  666  (holding 
that,  In  an  action  on  a  bond  where 
the  obligors  are  bound  to  pay  a  cer- 
tain sum  on  the  failure  of  a  gas 
company  to  perform  an  Independent 
contract  with  the  obligee,  an  answer 
which  shows  that,  after  the  breach 
of  the  contract,  the  gas  company 
went  Into  the  hands  of  a  receiver, 
and  that  there  were  assets  sufficient 
to  more  than  pay,  does  not  state  a 
defense,  as  plaintiff's  right  of  action 
was  complete  on  the  breach  of  the 
CO  n  tract)  ■ 

Ky. — Pottinger  v.  Cameron,  Lltt. 
Sel.  Cas.  lis  ( facts  known  to  de- 
fendant at  the  time  of  the  execution 
of  the  bond). 

N.  H.— Sherburne  v.  Tebbetts,  88 
N.  H.  691  (conveyance  to  a  third 
party  In  an  action  on  a  hond  to  eon> 
vey  property). 

N.  Y. — Sanger  v.  Miner,  64  App. 
IMv.  54,  86  NTS  282  (llmitaUon  of 
amount  of  bond,  not  to  apply  for  a 
receiver  In  an  action  then  pending, 
held  no  defense  to  an  action  on  the 
bond) ;  McConkey  v.  Tehuantepee 
Rubber  Culture  Co.,  149  NYS  984 
(holding  that,  in  an  action  on  unpaid 
coupons  detached  from  a  mortgage 
bond,  a  plea  that  it  would  be  In- 
equitable to  permit  the  holdw  of 
euoh  coupons  to  Bwiiira  a  prtferenee 
over  other  creditors  presented  no  de- 
fense). 

Oh.— Franklin  Bank  t.  Bartlet. 
Wright  741  (loss  of  oollateral  se- 
curity). 

Tex. — McFarland  t.  Parr,  84  Tex. 
Civ.  A.  292,  79  SW  78. 

Va.— Harris  v.  Harris,  88  Oratt 
(64  Va.)  737  (holding  that  a  plea 
setting  up  that  the  bond  was  exe- 
cuted in  settlement  of  certain  pend- 
ing suits,  which  was  made  owing  to 
defendant's  fears  that  fhe  courts  and 
Juries  would  not  do  him  Justice,  could 
not  avail,  as  the  court  must  presume 
that  no  Injustice  would  be  perpe- 
trated In  regular  proceedings  had  In 
the  forurp  where  they  were  then 
pending). 

Wash. — Kumblad  v.  Allen,  61 
Wash.  426,  99  P  19  (holding  that.  In 
an  action  on  a  bond  to  protect  a 
vendee  from  a  curable  defect  In  title, 
It  Is  no  defense  that  the  vendee  had 
knowledge  of  the  defect  at  the  time 
of  purchase,  -and  that  he  had,  during 
his  occupancy,  received  rents  ana 
profits  in  excess  of  hts  damage 
through  failure  of  title). 

Man. — Pease  v.  Randolph.  81  Man. 
868  (defense  of  alteration,  where  the 
facts  raise  a  presumption  that  altera- 
tion was  authorised). 

33.  Miller  v.  Elliott,  t  Ind.  414,  16 
AmD  476. 

9*.  V.  S.  V.  HcKewan.  4  BlatChf. 
888.  28  F.  Cas.  NQ^l6,e98. 


8.  86  F.  Cas.  N3^^16,S18.  ^  


For  later  eassst  dovalopmsBfea  and  flhaaffM  In  the  law  see  cumulative  Annotatfons 
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aets  «li«rged  to  have  becoi  done  by  him}**  that  there 
is  an  alternative  mode  of  eoforeing  the  bood;''  that 
aaother  similar  bond  is  outstanding;"  or  that 
foiged  bonds  are  in.  cireulation  not  distinguishable 
tnm  the  goiaine,  where  plaintiff  has  entered  into 
negotiations  for  the<  pvoteetion  of  the  oUigor  in 
esse  his  bonds  should,  after  iM^ment,  Tpron  to  be 
forgeries."  Defenses  which  were  available  in  the 
original  suit  in  which  the  bond  was  ^ven  cannot  be 
set  up  in  an  action  on  the  bond.^  Defendant  can- 
not set  Qp  facts  lowing  a  subsequent  oral  contract 
contradictory  to  the  written  bond.^  The  fact  that 
a  contract  to  secure  the  performaooe  of  which  a 
bond  is  given  has  been  assigned  to  a  third  person  is 
no  defense  to  the  obligee^  action  on  the  bond.^^ 
D^efendant  is  not  precluded  from  setting  up  a  de- 
fease available  as  against  a  joint  bond,  but  not  as 
a^unst  a  joint  and  several  bond,  by  the  fact  that 
plaintiff,  in  suii^  on  a  bond  originally  joint,  alleges 
that  a  ehaoge  in  it,  making  it  in  form  joint  and 
several,  was  made  nndeor  such  eirenmstaneea  as  to 
authorise  recovery  on  it  as  such  a  bond.** 

[i  140]  2.  Agnement  Not  To  Sue.  A  covenant 
not  to  spe  a  sole  obligor  ma^  ha  pleaded  as  a  re- 
lease to  avoid  circuity  of  action,  for  he  should  re- 
cover for  the  breach  of  the  covenant  precisely  the 
same  damage  that  he  would  suffer  1^  suit  on  the 
bond.^  But  a  covenant  not  to  sue  one  of  several 
oUigors  is  not  pleadable  in  bar  to  an  fwtion  on  the 
bond;**  it  does  not  amount  to  a  release,  but  ia  a 


covenant  only,  and  the  covenantee  is  pat  to  his 
cross  action  to  recover  the  damages  which  a 
breach  may  occasion  him.*" 

[(  150]  3.  To  Acti«u  on  Bonds  of  Agents  or 
SmpU^oai."  In  an  action  on  this  bond  of  an  agent 
or  employee  given  to  secure  the  payment  to  the 
principal  of  moneys  handled  by  hun,  it  ia  no  de- 
fense that  plaintiff  corporation  was  not  authorized 
to  do  business  in  the  state,*'  that  the  money  was 
derived  from  a  business  transacticm,  unauthorized, 
or  prohibited  by  the  corporaticm's  charter,"  or 
that  the  cashier  of  the  corporation  consented  to  the 
defaloatiou  or  overdrafts,  and  the  directors  were 
negligent,*'  nor  will  the  corporation,  by.  making 
efforts  to  protect  itself,  be  estopped  to  sue  on  a 
cashier's  bond  for  a  loss  sustaiued."^  A  bond  re- 
quired by  an  employer  before,  he  will  appoint  an 
employee,  and  conditioned  to  be  void  if  the  em- 

Eloyee   performs   his   services   competently  and 
oneatly,  is  a  primary  liability,  so  that  the  doctrine 
of  laches  does  not  apply."^ 

H  1511  D.  Parties—l.  FlatBtiffs— a.  ^Tho  May 
or  Must  Sue  in  OeneraL"  In  accordance  with  the 
commou-Iaw  principle  that  no  one  can  sue  as  plain- 
tiff who  has  not  the  l^al  interest  unless  permitted 
so  to  do  by  statute,"  it  is  well  settled  that  in  the 
absence  of  statute  a  suit  on  a  bond  can  be  main- 
tained only  by  the  obligee  named  therein  during 
his  lifetime,  and  by  his  executor  or  administrator 
after  his  death,"  although  it  has  been  held  that 


■S.  Shelby  V.  Bohn,  2»  Ind.  A. 
473,  B?  NE  i«6  (wrecktns  of  obllffor 
company  by  obllsM  where  acta  of 
obllKM  were  leni). 

96.  Pettlnarfirv.  Patteraon,  S2  Me. 
589  (that  the  falflUraent  of  the  bond 
Is  also  charged  on  real  estate). 

9T,  White  Sewlnr-Mach.  Co.  v. 
Bradley,  IS  Aria  338,  146  P  725 
(holding  that  It  Is  no  defense  to  an 
action  on  a  bond  that  there  Is  an- 
other bond  outatandlner.  executed  by 
the  sama  pereons  for  the  aame  pur- 
pose and  containing  the  same  condi- 
tions). 

[a]  XeacoB  for  mle^"A  free; 
competent  person  may  oblisate  him- 
self by  written  or  oral  agreement  as 
many  times  as  he  chooses,  without 
one  obliration  entered  into  by  him 
dimiualifyins  him  from  entering  Into 
another,  in  the  identical  terms  of 
the  former  obligation.  If  we  are  to 
bold  that  a  man  can  bind  himseif 
but  one'  tima  In  one  form  of  bond, 
such  holding  would  be  revolutionary 
in  the  extreme,  and  would  have  the 
effect  to  nullify  all  manner  of  con- 
tracts. When  ault  is  commenced  to 
enforce  the  prior  bond  mentioned  In 
the.  evidence  in  this  case,  its  binding 
effect  may  then  be  determined.  It 
baa  no  place  In  this  action  under 
the  Issuaa  joined."  White  Sewing- 
Hach.  Co.  V.  Bradley,  IS  Ariz.  338, 
344.  14B  P  72S. 

38.  Wood  V.  Consolidated  Electric 
Ught  Co..  38  Fed.  E38  [app  dlsm  149 
r.  S.  770.  18  SW  1045.  87  £.  ed.  »6T]. 

89.  U.  B.— Hazard  v.  Oriswold,  21 
Fed.  178:  Greathouse  v.  Dunlap,  10 
F.  Cas.  No.  5,742,  8  McLean  303. 

Cal.— McDennott  v.  Isbell,  4  Cal. 
118  (that  original  action  was  com- 
nenfsed  before  wrong  tribututl). 

Hass. — CartlM  r.  CurtisB,  192 
Mass.  104,  W  NS)  686  (holding  that 
aa  action  on  a  bond  given  under  St. 
[1888]  c  326  9  1  [Rev.  L.  c  181  |  SI, 
on  the  removal  of  summary  proceed- 
ings for  the  pOBseaelon  of  land  to 
the  superior  court,  on  the  ground 
that  title  was  concerned,  conditioned 
to  "pay  to  the  plaintiff.  If  the  flnal 
judgment  la  In  his  favor,  all  rent 
then  due,  all  intervening  rent,  and 
all  damage  and  loss  which  he  may 
■aitaln  by  reason  of  the  withholding 
of  the  possession,"  cannot,  after  Judg- 
ment In  the  soperior  court  for  plaln- 
tUb  be  defendad  on  the  ground  that 


plaintiff  who  bad  recovered  the  judg- 
ment contemplated  by  the  bond,  no 
fraud  being  shown,  had  no  Interest 
In  the  premtses,  but  brought  suit  In 
his  own  name  merely  as  agent  for 
the  owners,  since  the  Judgment  in  the 
former  suit  conclusively  established 
that  the  principal  defendant  wrong- 
fully withneld  posaeaslon  from  plain- 
tiff). 

N.  T.— Patterson  v.  Parker,  2  Hill 
5»S. 

Tex. — Jacobs  t.  Daugherty.  78  Tex. 
682,  16  8W  160  (as  to  validity  of 
distress  warrant), 

As  to  appaal  bonds  see  Appeal  and 
Error  8  33  57. 

40.  TPhlte  Sewlng-Mach.  Co.  v, 
Feeley,  72  Conn.  181,  44  A  36  (hold- 
ing that,  in  an  action  against  a 
surety  on  a  bond  given  to  protect 
plaintiff  In  carrying  on  a  business 
with  the  principal,  a  plea  that  the 
bond  was  canceled  and  surrendered 
to  defendant,  but  was  subsequently 
redelivered  to  ptaljitlff  on  an  oral 
agreement  that  tne  principal  con- 
tinue the  same  buslitess  with  plain- 
tiff, and  that  the  condition  was  not 
complied  with.  States  a  subsequent, 
and  iiot  a  precedent,  condition,  con- 
tradictory ofi  and' no  defense  to,  the 
bond). 

41.  Graham  v.  Middleby,  185  Mass. 
346,  70  NE  416;  Sachs  v.  American 
Surety  Co..  72  App.  Div.  60,  76  NTS 
886  [aff  17T  N.  T.  561  mem,  69  NE 
^30  mem]. 

48,  Union  Oil  Co.  v.  Mercantile 
Refining  Co.,  8  Cal.  A.  768.  97  P  919. 

48.  Line  v.  Nelson,  38  N.  J.  L. 
868;  Crane  v.  Ailing,  16  N.  J.  L.  4S3; 
Chandler  Herrlcl^  19  Johns.  <N. 
T.)  129. 

iHmwrm  or  velease  genenOlr  see 

supra  I  ISO. 

44.  Bowne  V.  Ht.  Holly  Nat.  BanK 
46  N.  J.  U  880;  Line  v.  Nelson.  38 
N.  J.  L.  868;  Crane  v.  Ailing,  16  N. 
J.  L.  423. 

48.  Line  V.  Nelson.  38  N.  J.  L. 
368. 

48.  OoBStnMtlou  and  etteot  of 
bonds  of  agents  and  employees  see 
supra  il  69-74. 

What  oonstltntes  a  breach  of  bond 
of  ag«t  or  employe*  see  supra  IS 
136,  136. 

47.  Singer  Mfg.  Co.  T.  Hardae,  4 
N.  M.  176,  16  P  606. 

48.  Bngler  t.  Peoples'  P.  Ins.  Co., 


41  M4.  828;  Morehead  Banking,  eta, 
Co.  V.  Tate,  188  N.  C.  813.  30  SB  341; 
Juegling  V.  Arbelter  Bund,  8  Oh. 
Dec.  (Reprint)  777,  8  AmLReo  94. 

49,   Chew  V.  Ellingwood,  86  Ho. 
260,  86  AmR  42>. 

80.  Westervelt  v.  Mohrenstecher,- 
76  Fed.  118,  22  C;CA  93,  34  LRA  477 
(holding  that.  In  an  action  on  a 
cashier's  bond  for  damages  arising 
from  breach  thereof  by  nls  misap- 
propriation of  money  and  making  of 
excessive  loans,  the  fact  that  the 
bank  and  Its  receiver  have  sued  and 
obtained  Judgment  on  notes  .taken  by 
the  cashier  for  such  misappropriated 
money  and  excessive  loans  ]s  no  de- 
fense): Casaell  V.  Mercer  Nat.  Bank, 
B9  SW  B04.  22  KyL  1O09  (holding 
tlmt.  where  a  bank  cashier  dis- 
counted a  note  which  the  board  of 
directors  ordered  him  not  to  dis- 
count, the  bank,  by  m&king  efforts 
to  collect  the  note,  did  not  estop  it- 
self from  suing  on  the  cashier's  bond 
for  the  loss  sustained). 

61.   Walker  v.  Brinkley,  131  N.  G 
17,  42  SB  338. 

98.  Sight  of  same  person  aetlsg 
as  olOlgor  and  obUges  see  supt-a  t  6. 

53.  Stephenson  v.  Monmouth  Mln., 
etc.,  Co.,  84  Fed.  114.  28  CCA  292; 
Beard  v.  Orlffln,  18  Miss.  686.  See 

Psnerally   (^ntracts    [9    Cyo   702] ; 
artles  [30  Cyc  80  et  seql. 

54.  Conn. — Sanford  v.  Banford,.  t  - 
Day  669. 

D.  c. — TJ.  S.  V.  PUmphrey,  ll  APii. 

111.— Schott  V.  Touree,  142  111.  283, 
31  NE  691;  Phillips  v.  Singer  Mfg. 
CO.,  88  111.  306:  Buck  T.  Eaman,  18 
til.  629;  Lovejoy  Stelle,  18  III.  A. 
881:  Sandusky  v.  Neal,  2  III.  A.  624. 

ZCy.-^>wenB  T.  Oeorgia  Ii,  Ins.  Co., 
166  Ky.  607,  177  SW  tVt. 

He. — B^rmlngton  Hobert,  74 
He.  416;  Packard  v.  Brewster,  SO  He. 
404;  Lyon  v.  Parker,  46  He.  474; 
Luques  t.  Thompson,  2S  He.  614. 

Md. — Ayres  Toland;  T  Harr.  A 
J.  3', 

Mass.- — Stevens  v.  Hay.  6  Cush. 
£29;  Grout  v.  Harrington,  19  Pick. 
403;  Sanders  v.  Fllley,  12  Pick.  664; 
Waters  v.  Eddy,  8  Pick.  899:  Watson 
v.  Cambridge,  1 5  Mass.  286 ;  Mon- 
tague v.  Smith,  18  Mass.  306. 

Mich.— Peo.  V.  Laldlaw,  120  Hich. 
368,  79  NW  676. 
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there  is  an  exeeptioD  to  thiB  rale  ia  the  cage  of  sole 
corporationa  that  are  trustees  for  the  benefit,  of 
others,  and  not  for  their  own  benefit  only.*"  Thns 
a  b<md  payable  to  an  offloer  and  his  "sacoessor" 
does  not|  in  the  absenee  of  a  statnte,  enable  the 
snecesaor  to  sue  thereon  in  his  own  name.^  Where 
the  name  of  the  obligee  is  incorrectly  stated  in  the 
bond  he  may  sue  in  his  true  name,  ailing  that 
the  bond  was  made  to  him  by  the  name  therein 
mentioned;"  and  although  tiie  obligee  in  a  bond 
did  not  himself  sign  or  seal  snoh  instrmnoit  he 
m^  sue  thereon."" 

Parties  in  interest.  Wh^  the  bond  is  drawn 
to  the  obligee  for  the  use  and  benefit  of  another, 
the  latter  cannot,  in  the  absence  of  statute,  sue 
thereon  in  his  own  name,  but  the  suit  shoold  be 
in  the  name  of  the  obligee,  although  he  has  no 
beneficial  interest  in  the  bond."* 

The  posseeaion  of  a  bond  has  been  held  prima 
facie  evidmee  of  tiie  right  of  the  possessor  to  sne 
thereon,"*  bnt  there  are  cases  to  the  eontraxy.*^ 


[i  162]  b.  Undar  fltatnfew.  Under  aUtvtes,  in 
maoy  jnrisdietion^  whidi  prescribe  that  Uie  real 
party  in  interest  must  be  the  plaintiff,  the  obligee 
need  not  sne  if  he  is  not  entitled  to  the  benefieial 
interest  in  the  bond ;  but  the  party  for  whose  bene- 
fit the  bond  is  executed,  whether  the  obligee  or 
some  other  person,  must  sue  thereon.**  But  to 
enable  a  thinl  party  not  named  in  a  bond  to  sue 
thereon  it  must  clearly  appear  by  the  terms  of 
the  bond  that  he  is  of  the  class  covered  by  the 
conditions  of  the  bond  and  is  entitled  to  its  bene- 
fits;*" and  if  it  appears  from  the  terms  used  that 
the  bond  is  solely  for  the  benefit  of  the  parties 
thereto,  third  persons  cannot  iraoover  under  its 
provisions."*  Where,  however,  a  special  statate 
requires  actions  on  certain  bonds  to  be  prosecuted 
in  the  name  of  the  people  or  of  a  ^Moifled  offleer, 
they  must  be  so  sued  on,  aithoii^  it  may  also  be 
provided  generally  by  ttatnte  tiiat  actions  shall 
be  pioseoated  in  the  name  of  tiie  real  party  in 
interest.'*  Where  the  statute  directs  that  a  bond 


2B8,  S7  AmD  2S2;  Jeffries  v.  Hcliean. 
12  Mo.  EI8. 

N.  H,— Baasett  v.  Brown,  61  N.  H. 
902:  Sumner  v.  Steward.  2  N.  H.  S». 

K.  J. — Nonna  v.  Conlan.  SS  N.  J. 
Ii.  88,  52  A  210:  Chancellor  v.  Hox- 
ser,  41  N.  J.  L..  217  (holding  that  the 
chancellor  may  maintain  an  action 
In  his  official  name  on  a  bond  given 
to  him  in  his  official  capacity). 

N.  Y.— Henrlcus  v.  Englert,  137  N. 
T.  488,  83  NE  650  [dlst  UlyBees  v. 
Ingeraoll,  188  N.  Y.  369,  15  225. 
S  AanCae  458]. 

N.  C^Wllllama  t.  Bryan,  88  N.  C. 
ei8;  Kinney  v.  Ktherldxe.  25  N.  C. 
S<«;  Waddell  v.  Uoore,  24  N.  C.  261. 

Pa. — Crawford  v.  Stewart,  88  Pa. 
84:  Leber  v.  Kauffelt.  fi  Watts  &  S. 
446. 

R.  I.~C[mlnl  T.  Zambarano,  88  R. 
X.  122,  88  A  296;  Wilson  v.  Donnelly, 
19  R.  I.  lis.  81  A  966. 

Va.~^larK8on8  v.  Doddrldse,  14 
Gratt  (66  Va.)  42;  Beale  v.  X)own- 
man,  1  Call  (6  Va.)  248. 

W.  Va. — Ralptaenyder  v.  Balphany- 
der,  6  W.  .Va.  BOS. . 

[a]  The  aMT*  •qpttaM*  owaMF 
cannot  sue  on  the  bond  In  his  own 
name,  althoush  defendant  has  prom- 
ised to  pay  hun.  Beard  t.  Grimn,  18 
IIISB.  686. 

50.  Stevens  r.  Hay,  •  Cosh. 
(Mass.)  82S. 

6S.  Stevens  T.  Bay.  9  Cush. 
(Uass.)  229;  Sumner  v.  Steward,  2 
N.  H.  88;  McDowell  v.  Hemphill,  60 
K  C.  8ft.  See  generally  Officers  [29 
Cyc  1463]. 

'67.  Jenness  v.  Black  Hawk,  2 
Colo.  678. 

[a]  On  a  bond  to  the  eoBUnlttee 
vt  •  oorporatloii,  the  corporation  may 
sue  In  Its  own  name,  alleglnr  that 
the  bond  was  made  to  it  by  the  de- 
scription of  the  committee,  etc.  New 
York  African  Soc.  v.  Varlck,  13 
Johns.  (H.  Y.)  88. 

68.    Smith  V.  Kerr.  8  K.  Y.  144. 

68.  U.  S. — Washington  t.  Young, 
10  Wheat.  406,  6  L.  ea.  862;  Stephen- 
son V.  Monmouth  Hln.,  etc,  Co.,  S4 
Fed.  114,  28  CCA  292. 

Conn. — Chaplin  Soc.  v.  Canada,  8 
Conn.  286;  Sanford  v.  Sanford,  8  Day 
559. 

III.— Chadeey  v.  I«wls,  6  III.  153; 
Chicago  Bd.  of  Education  v.  Aetna 
Xndemn.  Co..  159  111.  A.  818:  Flora 
Searlea,  127  111.  A.  466  [rev  on 
other  grounds  225  111.  167.  80  NB 
88];  Sandusky  v.  Neal,  2  111.  A  634. 

He. — Packard  v.  Brewster,  59  Me. 
404;  Washington  County  v.  Brown, 
S3  Me.  442;  Hoxle  v.  Weston,  19  Me. 
822. 

Md.-^er8ted  v.  State,  I  GUI  &  J. 
aSL 

Mass. — Northampton  v.  Enwell,  4 
Gray  81;  MlUard  v.  Baldwin.  8  Gray 
484;  Sander^      Fllley,  18  Pick.  664. 


Ulss.— Beard  v.  Grlffln,  18  MisB. 
686. 

Pa. — Irish  V.  Johnston,  11  Pa.  488. 

Wis. — Meyer  v.  Meyer,  123  Wis. 
688.  102  NW  62. 

Eng. — Plgott  V.  Thompson,  3  B. 
ft  P.  147,  127  Reprint  80:  Scholey  v. 
Mearns,  7  Bast  148.  103  Reprint  66; 
Anderson  v.  Martlndale.  1  East  497, 
102  Reprint  191;  Schaek  T.  Anthony, 
1  M.  ft  S.  673,  106  Reprint  114;,  1 
Chitty  Pleadings  3. 

[a]  A  oradltor  of  a  deceased  per- 
son Is  not  entitled  to  have  sued  a 
bond  to  the  state  conditioned  to  de- 
liver all  goods  of  the  deceased  com- 
ing Into  the  obligor's  possession  to 
such  person  or  persons  '^^a  have  right 
to  demand  the  same."  State  v.  Wright, 
4,Harr.  ft  J.  (Md.)  148. 

[b]  Whece  tk»  statate  seulxsa 
ths  hoBd  to  be  made  yaraUe  to  tte 
Stat*!  but  It  la  made  payable  to  Uia 
"governor  of  the  state/'  tha  covemor 
may  sue  on  it  for  the  use  of  the 
state.  WMd  T.  Hubbard,  it  Tex. 
6SS. 

ao.  Slngletm  v.  Uann,  t  Ho.  414; 
Wiekea  v.  Adirondack  Co.,  4  Thompe. 
ft  C.  (N.  Y.)  260. 

9mrnM%  to  persoK  In  posse— ton 
of  bond  see  supra  S  182. 

ei«  Belt  V.  Wilson,  6  J.  J.  Marsh. 
(Ky.)  496.  88  AmD  88  (holding  that 
a  person  having  no  other  evidence 
than  mere  possession  of  a  bond  will 
not  be  permitted  to  use  the  name  of 
the  obligee  in  the  prosecution  of  a 
suit  thereon) ;  Winebrinoer  v. 
Weteiger,  3  T.  B.  Men.  (Ky.)  82. 

ea.  Ala.— GlasseU  v.  Mason,  » 
Ala.  719. 

Ark. — Files  v.  Reynolds*. .  6S  Ark. 
314,  60  SW  609. 

Cal.— Baker  v.  Bartol.  7  Cal.  6E1. 

Colo. — Lake  County  v.  Schraddcr, 
31  Colo.  178,  71  P  1104. 

Ind.— Kahn  v,  Gavlt,  88  Ind.  A. 
871,  66  NE  268. 

Iowa. — Moorman  v.  Collier,  82  Iowa 
138;  Huntington  v.  Fisher,  27  Iowa 
276;  Sheppard  v.  Collins,  12  Iowa  670. 

IjA. — Duchamp  v.  Nicholson,  2 
Mart.  N.  S.  672;  Hernandes  v.  Mont- 
gomery, 2  Mart.  N.  S.  422.  > 

Minn. — Michaud  v.  Erickaon,  108 
Minn.  356,  122  NW  324;  Moede  T. 
Haines,  66  Minn.  419.  69  NW  216. 

Mo. — Zellars  v.  National  Surety 
Co..  210  Mo.  86.  108  SW  648;  Rogers 
V.  Goenell,  51  Mo.  466;  State  V.  Kay; 
S3  Mo.  A.  678. 

Nebr. — Harker  v.  Burbank,  68 
Nebr.  85,  93  NW  949. 

N.  Y.. — Uiyaaes  v.  IngeraoU.  182 
N.  Y.  369,  372,  7S  NE  22S.  3  AnnCas 
4B5  and  note  (where  the  court  aald: 
"But  it  is  said  that  the  caae  of  Hen- 
rlcus v.  Englert,  137  N.  T.  488,  88 
NE  660,  holds  «  different  ..doctrine. 
When  that  case  Is  carefully  exam- 
ined it  wfU  be  found  to  contain  noth- 


af«at<— Under  a 
hat  every  action 


Ing  contrary  to  the  right  of  the 

filalntUt  to  maintain  this  action.  It 
a  true  that  It  was  aald  In  that  case 
that  "while  an  Instrument  Is  under 
seal,  no  person  can  sue  or  be  sued 
to  enforce  the  covenants  tbereUi  con- 
tained, except  those  that  are  named 
as  parties,  and  who  have  signed  and 
sealed  the  same.'  That,  no  doubt, 
was  the  general  rule  of  the  common 
law,  bnt  these  rules,  with  respect 
to  the  rli^t  of  private  partlea  to 
maintain  actions  upon  official  bonds. 
hAve  been  very  much  modified  br 
atatuU"):  ReulT  V.  Poerrchke,  If 

Miso.  «i2,  44  vrra  *u. 

^^Oh.— Bmmitt  T.  Br^y,  42  Ob.  St. 

a.  D^^RoUlstor  r.  Hubbard.  11  8. 
D.  461.  71  NW  »49:  Custer  County  t. 
Albien,  7  8.  D.  4M,  «4  NW  688. 

Wls.>^BJmbaU  t.  Noyes.  17  Wis. 

[a]   MaalMX  or 

statute  providing  thai  _   

ahall  be  brought  In  the  name  of  the 
real   party  at   interest,   either  the 

Erincipal  or  his  agent  may  sue  in 
Is  own  name  to  recover  moneys 
advanced  under  a  bond  stipulating 
that  the  obligor  shall  be  liable  to 
the  principal  or  his  agent  for  money 
furnished  thereunder.  Files  v.  Rey- 
nolds, 68  Ark.  814,  60  SW  508. 

es.  Searlea  v.  Flora,  226  111.  167. 
80  NE  98  [rev  187  III.  A.  466];  Ing 
Bute,  8  Md.  887;  Michaud  v.  Erick- 
aon, i08  Minn.  866,  128  NW  824;  Eau 
Clalre-St  Ixtuls  Lumber  Co.  v. 
Banks,  186  Mo.  A.  44,  117  SW  611; 
Buffalo  Forge  Co.  v.  Cullen,  etc, 
Mfg.  Co.,  105  MO.  A.  484,  7»  SW  1024; 
State      Loomls,  88  Mo.  A.  600. 

M.  Bort  T.  McCutchen,  147  Fed. 
626  Crev  on  the  facta  157  Fed.  1881: 
Searles  v.  Flora,  225  HI.  167,  SO  NB 
98  [rev  127  III.  A.  46S];  Stan  Clalre- 
St.  XoulB  Lumber  Co.  v.  Banks,  ISS 
Mo.  A.  44.  117  8W  611;  Simson  v. 
Brown,  68  N.  Y.  886  trev  •  Hun  861] 
(holding  that,  where  It  does  not  ap- 
pear that  there  was  any  benefit  to 
plaintiff  or  that  he  was  In  Uie  minds  . 
of  the  partlea  to  the  bond  and  guar- 
anty, and  that  the  obligation  was  not 
to  pay  plaintiff,  but  another,  he  can 
maintain  no  action), 

65.  Peo.  V.  Norton,  9  N.  i".  178: 
Huson  V.  Brown.  90  Misc.  176,  164 
NYS  131;  Hoogland  v.  Hudson,  8 
HowPr  (N.  Y.)  343. 

[a]  A  salt  on  the  bond  of  a  com* 
mlssione*  (1)  appointed  to  sell  real 
estate  in  a  prooeedlng  for  partition 
Is  properly  brought  In  the  name  of 
the  state  on  the  relation  of  the 
owners  of  the  land,  under  an  Indiana 
statute.  Owen  v.  State,  86  Ind.  lOT. 
(2)  And  the  ault  should  not  be  on 
the  relation  of  the  commissioner  <n> 
his  sncossBor,  but  on  the  mtalion  of 


For  later  eaaes,  OeTtfovBsnte  and  ohaages  in  the  law  see  onmuIatlTs  Annotatloas,  sg^e  Utl<i^p^^i^^^)^i^ber. 
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shall  be  given  to  a  eartain  ftffieer,  or  to  lum  and 
his  BueeesBon,  the  bond  may  be  pnt  in  anit  by  his 
aneeeasoTS.**  Thm  a  bond  to  the  governor  and  his 
soeeeaaors  vaxy  be  soed  on  1^  the  lattei*'  and  can- 
not be  sued  on  by  the  gorenor  after  he  has  gone 
out  cKf  ofllee,**  unless  ue  suit  is  bnnight  for  the 
nse  of  a  third  persim  vho  may  be  resroonaible  for 
the  eosts  and  entitled  to  the  TeeoTery."  • 


Where  a  b<md  is  executed  to  trustees^ 
the  oeatnis  qne  trnat  may  use  the  name  of  the  tms- 
tees  and  soe  thereon.*" 

Oontncton'  boada."  Under  the  principle  that 
the  iterson  for  whose  benefit  a  oontraet  is  made 
with  anottier  may  maintain  an  action  on  such  con- 
tract a  pablio  bond»  recfoired  by  statute,  of  eon- 
tractors,  ocmditioned  for  the  pvteetion  of  those 
who  fnniiah  labor  or  materials  in  the  performance 
of  pnblio  woAa  contracted  for,  can  be  enforeed 
any  person  to  whom  the  principal  is  indebted  for 


work  or  material  under  the  contract  seenred  by  the 
bond."  It  mnat  awear,  however,  that  the  purfy 
seekii^  to  obtain  the  benefit  of  the  contract  and 
bond  dearly  falls  within  the  terms  and  is  included 
within  the  provisions  of  them,  in  order  to  be  en- 
titled to  his  action  on  the  bond.**  A  materialman 
cannot  maintain  an  action  on  such  a  bond,  if,  be^ 
fore  he  makes  any  claim  thereunder,  the  parties 
thereto  have  rescinded,  annulled,  or  canceled  it.*' 
The  people  may  sue  on  a  contractor's  bond  running 
to  the  people,  and  conditioned  for  the  payment  by 
the  contractor  of  all  ehaxges  made  against  him  in 
the  construction  of  a  eertiun  public  work,  to  re- 
cover an  amount  due  materialmen." 

[$  163]  c  Joinder— (1)  In  General."  Where  a 
bond  is  made  to  two  or  more  obligees  jointiy,  and 
there  is  nothing  in  the  instrument  showing  the  in- 

should 
unless 


terest  of  such  oblueea  to  be  several,  they 
all  join  aa  plaintins  in  an  action  thereon," 


the  ownara  only  whoM  land  was  aold. 
Muadon  v.  Stat*.  24  Ind.  STO. 

ea.  StAVAtiA  V.  Bay,  C  Cnah. 
<Ma^)  229;  Boston  Qveraeera  of 
Poor  V.  Sears,  22  Pick.  (Hass.)  122; 
LoDff  V.  lAUfman,  2  Rawle  (Pa.)  1R4. 
See  also  U.  S.  FldeUty,  etc.,  Co.  v. 
Com.,  194  8W  1029,  31  KyL  1179 
(holding  that,  althoush.  under  the 
express  terms  of  Act  Febr.  18,  1846 
[Sesa.  Acts  (1845-1S48)  p  163  c  1S4] 
i  1.  the  bond  of  a  trustee  of  a  fund 
should  have  been  payable  to  the 
county  Justices,  under  Ky.  St.  [1903] 
B  37B1,  proridlns  that  the  obllKatlon 
required  by  law  for  the  discharge 
of  any  public  trust,  etc.,  shall  be  a 
covenant  to  the  commonwealth,  but 
that  a  bond  taken  In  any  other  form 
shall  bind  the  parties  thereto  accord- 
ing to  Its  terms,  an  action  on  the 
bond  was  properly  brought  by  the 
commoawealth  and  the  trustee's  suc- 
cessor). 

[a]  On  a  bond  to  the  oonunlttee 
of  aa  eeeleatMtloal  aoolsty  aaA  ano- 
etsaors,  the  latter  may  sue.  Bailey 
T.  Lew^  3  Day  (Conn.)  460. 

07.  Chaudron  v.  Fltipatrlck,  19 
Ala.  a49;  Thorn  v.  Tell,  S  Ark.  121; 
Uvlnaarton  v.  Combs,  1  K.  J.  L.  50; 
Governor  v.  Welch,  2B  N.  C.  249. 

68,  ChaudroD  y.  ntspatrick.  19 
Ala.  e<l. 

•a.  Chaudron  v.  Fitviatrlck,  19 
Ala.  64S.  ^ 

n.  U.  6:— Tvier  v.  Hand,  7  How. 
573.  13  I«.  ed.  814. 

Ala.— ^imrnona  Walker.  If  Ala. 
164. 

ArlL— %rrd  v.  CnitAflald,  7  Ark. 
149. 

Conn. — CbaepUn  Soe.  v.  Canada,  % 
Conn.  tS6. 

Iowa. — Van  Gorder  v.  Lnndyh  66 
Iowa  448.  IS  NW  »18:  Sheppard  v. 
Collins,  12  Iowa  670;  Collins  v.  Rip- 
ley, 8  Iowa  129. 

Ky. — Watts  v.  Cook.  2  Bush  141. 

Me. — XiUquea  v.  Thompson,  2$  Ue. 
514. 

Ud.— Boteler  v.  SUte.  8  QUI  ft  J. 
369. 

Masa — Chapln  v.  Vermont,  eto.,  B. 
Co..  8  Gray  575. 

Ho.— Steele  v.  f^ber,  37  Ho.  71; 
SUte  V.  McElroy,  9  Mo.  A.  680. 

Oh. — ^Haaon  t.  Montgomery,  Wright 
722. 

Pa, — Dyer  v.  Covington  Tp.,  28  Pa. 
185:  Irtsh  V.  Johnston,  11  Pa.  483; 
MagiU  V.  MagiU,  12  PittsbLJNS  231. 

S.  C.—Danfels  v.  Hoses,  12  S.  C. 
130;  Glenn  v.  C:aldwell,  26  S.  C.  Eq. 
IfiS. 

(Tomitars  Walsh  v.  Soule.  6«  Cal. 
443,  6  P  82  (holding  that,  where 
platntur  In  ejectment  conveys  pen- 
dente lite,  but  recovers  Judnnent  In 
tals  own  name  aa  trustee  or  an  ex- 
press trust,  he  may  sue  In  his  own 
name  on  ttie  bond  given  by  defend- 
ant to  stay  exe<nitlon  i>endlng  an  ap- 
peal). 

8c»  MnOTally  Trusts  [37  Cyo  446]. 
of  mamSEm  am  liinlwaF  bonds  see 


Building  and  Conatmction  Contracts 
19  196-198. 

TS.  Toung  V.  Young,  21  Ind.  A.  609, 
62  NE  776.  And  see  generally  Con- 
tracts [9  C:yo  70S]:  Parties  [so  Cyc 

78.  U.  S. — Title  Guaranty,  etc, 
Co.  V.  Crane  Co.,  219  V.  S.  24,  81  BCt 
140,  66  L.  ed.  72  (holding  that  a 
vessel  being  constructed  under  con- 
tract for  the  United  States  Is  a  pub- 
lic work  within  the  meaning  of  the 
act  of  Aug.  13.  1894  [28  U.  S.  St.  at 
L.  278  c  280],  as  amended  by  the  act 
of  Febr.  24.  1906  [83  U.  S.  St  at  I* 
811  c  778].,  and  that  materialmen  can 
maintain  an  action  on  the  bond  given 
pursuant  to  such  statute  by  the  con- 
tractor) ;  Stephenson  v.  Monmouth 
Hln.,  etc^  Co.,  84  Fed.  114,  28  CCA  292. 

Ind. — Young  v.  Young,  21  Jnd.  A. 
609,  62  NH  776:  Williams  v.  Mark- 
land,  16  Ind.  A.  669.  44  NB  662. 

Kan. — American  SureUr  Co.  v. 
Thorn-HalllweU  Cement  Co.*  9  Kan. 
A.  8,  67  P  237. 

Mich.— Peo.  v.  Cotteral.  116  Mich. 
48.  73  NW  19,  74  NW  182.  But  see 
Pea  V.  Laldlaw,  120  Mich.  368,  79 
NW  676  (where  the  bond  ran  to  the 
city  Instead  of  to  the  people  aa  re- 
quired by  Howell  Annot.  SL  i  8411b). 

Mo. — Kansas  City  School  Dlat.  v. 
Uvers.  147  Mo.  680.  40  SW  607;  St 
Louis  V.  Von  Phul,  133  Mo.  661,  84 
SW  843.  54  AmSR  695. 

N.  Y. — Wilson  V.  Whitmore.  92  Hun 
466,  36  NYS  GEO  [aff  lfi7  N.  T.  693 
mem,  51  NE  1094  mem]. 

Wash. — Gilmore  v.  westCRnan,  IS 
Wash.  890.  43  P  846. 

Ses  also   Hunlcipal  Corporations 

i28  Cyc  1041,  10421;  Schools  and 
chool  districts  [86  Cyo  969]:  States 
rae  <^  976];  United  BUtsa  [39  Cyo 
788]. 

[a]  Th»  obliges  In  a  bend  of  a 

contractor  to  construct  a  building 
for  an  Independent  school  diatrict 
cannot  sue  on  the  bond  for  the  bene- 
fit of  laborers  and  materialmen  be- 
cause of  -want  of  privy  of  contract 
between  them  and  the  sureties,  and 
also  because  Act  29th  Leg.  (1907)  o 
124  !  86  denies  a  lieu  for  labor  or 
material.  Wrlriit  v.  Jones,  66  Tex. 
Civ.  A.  616,  617,  ISO  SW  1186  [oit 
CycJ. 

[b]  A  private  bond  enforceable 
only  for  the  protection  of  the  owner 
cannot  be  enforced  for  the  benefit 
of  a  materialman  having  a  claim 
against  the  contractor,  but  on  which 
neither  the  owner  nor  his  property  Is 
liable.  Herpolahetmer  v.  Hansell- 
Elcock  Co.,  141  Mich.  367,  S69.  104 
NW  671  (where  the  court  said: 
"This  la  net  a  public  bond,  requli^sd 
by  statute  of  public  officials,  given 
for  the  purpose  of  protecting  labor- 
ers and  materialmen.  It  is  a  private 
bond,  given,  not  for  the  benefit  of 
Mr.  Herpolshelmer'a  creditors,  but 
for  his  Own  benefit;  and  there  Is  no 
liability  upon  the  bond  until  Hr. 
Herpolshelmer  has  suffered  loss  and 
makaa  a  claim  nnder  'the  iMiid.  Bb 


has  neither  suffered  loss  nor  made 
any  olaim.  The  Hsmsell-Elcook  Com- 
pany atanda  in  Ute  position  of  a 
stranger  or  voluntser.  It  trusted 
the  oontraetors,  not  Mr.  Herpol- 
ahelmer.  This  t>ond  was  given  and 
taken  as  security  Ekione  for  Mr.  Her- 

Solshelmsr.  The  Hansell-Elcock 
ompany,  therefore.  Is  in  no  position 
to  be  subrogated  to  the  rights  of 
this  contract  between  Herpolshelmer 
and  the  Fidelity  Company"). 

T4.  Eau  Clatre-SL  l,ouis  Lumber 
Co.  v.  Banks,  136  Mo.  A.  44,  117  SW 
611;  SUte  v.  Loomla,  88  Ho.  A.  500; 
Blyth-Fargo  Co.  v.  Free,  (Utah)  X48 
P  427. 

[a]  Fo>  example,  a  materialman 
oannot  «ue  on  a  building  contract 
bond  which  names  only  as  bene- 
ficiaries the  owner  and  any  person  ad- 
vancing money  to  the  owner  to  be 
used  in  the  construction  of  the  build- 
ing. Macatee  v.  Hamilton,  16  Tex. 
Civ.  A.  108,  88  SW  630. 

76.  International  Trust  Co.  v. 
Keefe  Mfg.,  etc..  Co.,  40  Colo.  440, 
91  P  616,  18  LRAN8  465  and  note. 

Te.  Peo.  v.  Dodge,  11  Colo.  A.  177, 
69  P  637. 

77.  Joint  OB  amrnl  bonda  see  .su- 
pra tl  61-62. 

78.  U.  8.— Faml  v. '  Tesson,  1 
Black  309,  17  L.  ed.  67;  Daahley  v. 
Daniel,  202  Fed.  426,  428,  120  CCA 
532  [cit  Cyc]. 

Ala. — Painter  v.  Munn,  117  Ala, 
822.  23  S  88,  6?  AmSR  170:  Smith 
V.  Mutual  L.  A  T.  Co.,  109  Ala.  282. 
14  S  626;  MastersOn  v.  Phlnliy,  58 
Ala.  136;  Oayle  v.  Martin,  8  Ala.  69S. 

Ark.— Tell  v.  Snow,  14  Ark.  664. 

Colo. — Davla  v.  Wannamaker,  I 
Colo,  617. 

Ga.--Phllllpa  V.  Poole,  96  Ga.  611, 
2S  SB  604. 

lU. — ^International  Hotel  Co.  v. 
Flynn,  XS8  lU.  636,  87  NB  866,  IS 
AnnC^s  1069  and  note  [rev  141  III. 
A.  632];  PhllllpB  V.  Singer  Mfg,  Co- 
88  lit  806;  Reed  v.  New  York  Nat, 
etc..  Bank.  136  111.  A.  170;  Stevens  v. 
Partridge,  88  111.  A.  666  [aff  187  lit 
383.  58  NE  317];  Burns  v.  Follansbea, 
20  111.  A.  41. 

Ind. — Hansel  v,  Morris,  1  Blackf. 
307. 

Ky. — Sims  V.  Harris,  8  B.  Mon,  56. 

Me. — Shaw  v.  Keep,  34  Me.  199. 

Md. — Wallis  V.  DlUey,  7  Md.  237; 
Armstrong  v.  Robinson,  6  Gill  &  J. 
412. 

MasL— Bird  v.  Waahbum,  10  PIdc 
228. 

MlBS.-~Loyd  V.  Doll,  11  S  608; 
Stauffer  v.  Garrison.  61  Mlaa.  67: 
McMahon  v.  Webb,  62  Miss.  424. 

Mo.— Oartslde  v.  Gartside,  118  Mo. 
348,  20  BW  669;  State  v.  Hesselmeyer, 
34  Mo.  76;  Bailey  v.  Powell.  11  Mo. 
414;  Bailey  v.  Thomhill,  1  Mo.  711: 
North  St  X^uis  Planing  Mill  Co.  v. 
Essex,  167  Mo.  A.  18,  137  SW  296. 

Mont — Montana  Min.   Co.   v.  St 
Louis  Mhi.,  etc.,  Co.,'j9  Mont  318; 
48  P  S06  [aff  171  J3f 
•I,  49  X.,  B1|if)^^3y' 
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a  snffioient  excuse  for  not  joining  codbligees  lb 
allied  in  the  complaint,^  or  unless  a  separate  suit 
is  permitted  by  statute.^  This  rule  applies  not- 
vithstanding  only  one  of  the  obligees  is  injured,"^ 
as  the  suit  should  be  in  the  name  of  all  the  obligees 
for  his  Qse/^  although  it  has  been  held  that  such 
obligee  may  sue  either  in  his  own  name^  or  in  the 
name  of  all  to  his  use."  However,  both  under  the 
codes  of  practice  and  in  equity,  one  joint  obligee 
may  sue  on  a  bond  if  his  eoobligee  refuses  to  join 
in  the  action,"  or  where  he  has  purchased  the  in- 
terest of  his  joint  obligee,  is  the  owner  of  the  bond, 
and  the  real  party  in  interest  therein.**  Where 
the  obligees'  interests  are  several,  they  may  join 
BurbaidE.  6S 


in  the  suit  where  it  appears  that  the  bond  is  joint 
in  fprm;^^  but  in  such  a  case  it  has  been  held  also 
that  separate  actions  may  be  maintained  by  each.^ 
Where  the  bond  is  not  a  joint  <»«,  persona  sever- 
ally interested  therein  cannot  sne  jointly  on  thA 
bond,  but  must  sue  separately.^ 

Parties  having  no  interest  in  the  matter  in  con- 
troversy cannot  be  joined  with  others  who  bave.^ 

[$  154]  (2)  Of  SoiviTor  aod  Bepreaentotives  of 
Deceased  Obligees.  In  case  of  the  death  of  one  or 
more  of  the  joint  obligees  in  a  Ixmd,  an  action 
thereon  should  be  brought  in  the  name  of  the  sur- 
vivor or  survivors  alone;"  and  on  t&e  death  of  the 
last  surviving  obligee  his  representatives  alone'  may 


Mebr. — Harkler  v. 
Nebr.  86,  93  NW  S4>. 

N.  J. — Nona  v.  Conlan,  €8  N.  J,  L. 
88,  52  A  210;  Stevens  v.  Bowers,  16 
N.  J.  L.  16. 

N.  T.— Pearce  v.  Hitchcock,  2  N.  T. 
888:  Iiootnis  v.  Brown.  16  Bub.  326; 
Ehle  V.  Furdy,  6  Wend.  629. 

N.  C. — McDowell  v.  Butler,  66  N. 
C  311;  Richardson  v.  Jonea.  23  N. 
C.  296:  Wmiams  v.  £»irlnfhaua,  13 
N.  C  611. 

Pa. — Mehaffy  v.  Lytle,  1  Watts  314; 
Bweigart  v.  Berk,  8  Sarr.  &  R.  308. 

Tex. — Red  River,  etc.,  R.  Oo.  v. 
Blount,  8  Tex.  Civ.  A.  882,  SS  SW 
980. 

Va. — Strange  v.  Floyd,  9  Gratt.  (60 
VaJ  474. 

Ens.— Withers  v.  Bircdiam,  8  B.  & 
C.  264,  10  ECL.  123,  107  Rsprlnt  728; 
Sccleston  v.  Cllpshatn.  1  Saund.  168, 
86  Reprint  168. 

See  senerally  Parties  (80  Cyc  106 
et  seqjl 

"The  feneral  rule  cannot  b«  ques- 
tioned, that  In  suits  on  bonds  or 
desds,  all  the  obUcees  or  covsnantees. 
It  alive,  must  Join  as  plaintiffs  in 
brlnfflnr  the  action.  Cabell  v. 
Vauffhan,  1  Saand.  291  f.  note  4,  86 
Reprint  888.  and  the  suthorlUes  thsre 
cited."  Bhie  v.  Purdy,  6  Wend,  <N. 
T.)  639.  930.  ^ 

[s]  "WfcegsTT  the  latsrest  of  tbs 
onTWsmewi  im  Jolat,  although  the 
covenant  be  In  terms  joint  and  sev- 
eral, the  action  followe  the  nature 
of  the  Interest,  and  must  be  brought 
In  the  name  of  all  the  covenantees; 
bat  where  the  Interest  of  the  cove- 
nantees Is  several  they  may  maintain 
separate  actions,  although  the  lan- 
guage of  the  covenant  be  Joint." 
Withers  v.  Blrcham,  8  B.  A  C.  264, 
266.  10  ECL  123.  107  Reprint  728. 

[b]  AU  ths  obUfves  refcnsd  to 
in  a  bond  should  be  made  parties 
where  they  are  not  so  numerous  as 
to  make  it  Impractical  to  bring  them 
before  the  court  and  where  their  In- 
terests are  not  common  or  Joint.  Peo. 
V.  Ransom,  2  NYSt  78. 

79.  See  Infra  I  167. 

80.  See  statutory  provisions.  And 
see  Pearce  v.  Hitchcock,  2  N.  T.  388 
{overr  Arnold  v.  Tallmadge,  19  Wend. 
fN.  Y.)  627]  {holding  that,  under  2 
Rev.  St  12  i  67.  a  single  creditor 
may  maintain  a  suit  In  his  own  name 
on  a  bond  given  to  several  attach- 
ing creditors). 

SI.  Masterson  v.  Phintzy,  66  Ala. 
336;  UcNamee  v.  Relf,  63  Iflss.  426. 

89.  HcMahon  v.  Webb.  63  Hiss. 
424;  Hehaffy  v.  Lytle,  1  Watts  (Pa.) 

83.  Renkert  v.  Elliott,  11  L«a 
(TennJ  235;  White  V.  Bowman,  10 
Lea  (Tenn.)  B5. 

84.  Renkert  v.  Elliott,  II  Lea 
(Tenn.)  236. 

88.  Oameal  v.  Day.  Lltt  Sel.  Cas. 
fKy.)  492:  Miller  v.  Maher.  178  Mich. 
671.  146  NW  198:  Cook  v.  Kadly, 
Cooke  (Tenn.)  466. 

86.  Yell  V.  Snow.  24  Ark,  664; 
Miller  V.  Maher,  178  Mich.  671,  146 
NW  196:  Harker  v.  Burbank,  68  Nebr. 
85.  93  NW  949  tconstrulng  Code  Civ. 
Proc.  S  291.  See  also  Infra  !  167. 
B"t  see  Ehle  v.  Purdy.  6  Wend. 
(N.  Y.)  629  (holding  that  one  of  sev- 


eral obligees  cannot  assign  his  In- 
terest to  his  co&bligee  so  as  to 
authorize  him  to  sue  at  law  alone). 

87.  U.  S. — ParnI  v.  Tesson,  1 
Black  309,  17  L.  ed.  67. 

Ala. — Masterson  v.  Phinizy,  66  Ala. 
336;  Miller  v.  Garrett.  35  Ala.  96; 
Boyd  v.  Martin.  10  Ala.  700;  Gayle  v. 
Martin,  3  Ala.  693. 

111.— Reea  v.  Peltser.  1  111.  A.  316. 

ICy.— LlUard  v.  Llllard,  6  B.  Mon. 
3407 

Mass. — Bird  v.  Washburn,  10  Pldc. 

223. 

Mont. — Montana  Mln.  Co.  v.  Bt. 
Louie  Mln.,  etc.,  Co.,  19  Mont.  318, 
48  P  806  [aff  171  U.  S.  660,  19  SCt  61, 
43  L.  ed.  3301. 

N.  T. — ^Loomls  T.  Brown,  16  Barb. 
326. 

N.  C. — Haughton  v.  Bay  ley,  31  N.  C. 
387. 

Pa.— Mehaffy  v.  Lytle.  1  WatU 
314. 

Tenn. — Dechard  V.  Bdwards,  2 
Sneed  93. 

Vt.— LlUIe  V.  LlIU^  66  Vt  670. 
W.  Vs.— Peerce  v.  Athey.  4  W.  Va. 

88.  tl.  S.— Dashlev  T.  Daniel,  302 
Fed.  426,  120  CCA  682. 

Cat.— Lallr  v.  Wise.  28  Cal.  639; 
Browner  v.  Davis,  16  Cal,  9;  Summers 
V.  Farlsh*  10  Cal.  847. 

Ind. — Hansel  v.  Morris,  1  Blackf. 
807. 

Ky.— Llllard  v.  Llllard.  B  B.  Mon. 
340;  Cecil  v.  Laughlln.  4  B.  Mon. 
80:  Daniel  v.  Crooks,  3  Dana  64. 

Minn. — Sprague  v.  Wells,  47  Minn. 
604.  60  NW  586. 

Mo. — Cross  V.  Williams,  72  Mo. 
677 ;  Cheltenham  Flre-Brlck  Co.  v. 
Cook,  44  Mo.  39;  State  v.  Hessel- 
meyer,  34  Mo.  76 :  North  St.  Louis 
Planing  Mill  Co.  v.  Essex,  167  Mo.  A. 
18,  137  8W  895;  Smith  v.  White,  48 
Mo.  A.  404. 

Nev. — Deegan  v.  Deecsn,  22  Nev, 
186,  37  F  360,  68  AniSR^42. 

N.  T.— Hess  v.  Nellls,  6B  Barb. 
440,  1  Thomps.  &  C.  118;  Ehle  v. 
Purdy,  6  Wend.  629. 

Oh. — ^Alexander  v.  Jacoby.  28  Oh. 
St  368. 

Vt— Sharp  V.  ConWlng,  16  Vt  356. 

Eng. — Withers  v.  Blrcham,  8  B.  ft 
C.  264.  10  BCL  123,  107  Reprint  72B; 
Ekicleston  v.  Cllpsham,  1  Saund.  168, 
S5  Reprint  158. 

[a]  XUnstratloas. — (1)  An  action 
may  be  maintained  on  a  penal  bond 
by  one  of  the  several  obligees  to 
whom  the  bond  runs  Jointly,  If  it  is 
apparent  from  the  whole  Instrument 
that  distinct  obligations  were  as- 
sumed In  favor  of  plaintiff  from 
those  In  favor  of  the  other  obligees. 
Spnrue  v.  Wells,  47  Minn.  60r,  60 
NW  686.  (2)  Where  an  indemnify- 
ing' bond  Is  executed  to  a  constable 
for  the  benefit  of  two  parties  whose 
Interest  In  the  property  seised  by  the 
constable  does  not  appear  to  be  Joint 
but  several,  each  party  has  a  aepa- 
rnte  action  on  the  bond.  Smith  v. 
White.  48  Mo.  A.  404.  (3)  In  an  ac- 
tion on  a  covenant  to  two  Jointly, 
where  some  of  the  assignments  of 
breaches  are  for  damages  resulting 
to  both  plaintiffs,  one  for  damages 
sustained  by  one  plaintiff,  and  an- 
nther  for  damages  sustained  by  the 
other,  as  to  which  his  coplalnttfl  has 


no  interest,  there  Is  a  mtsjolnder  of 
counts.    Safford  v.  Miller,  69  111.  205. 

[bj  Vbere  a  bond  Is  eseented  to 
several  Insnranoo   ooupanlss   In  a 

certain  sum  to  each,  they  cannot  all 
Join  In  an  action  for  a  breach  thereof. 
Germanta  P.  Ins.  Co.  v.  Hawks,  66 
Ga.  674,  676  (where  the  court  said: 
"The  rule  in  such  cases  is  that  when 
the  legal  interest  and  cause  of  action 
of  the  covenantees  are  several,  each 
may  and  should  sue  separately  for 
the  particular  damage  resulting  to 
him  Individually,  although  the  coven' 
ant  be  in  its  terms  Joint"). 

89.  Moede  v.  Haines.  66  Minn.  419, 
69  NW  216  (holding  that  under  Gen. 
St  [1894]  i  193.  providing  that  In 
an  election  contest  three  persons 
shall  be  appointed  to  Inspect  and  to 
examine  the  ballots  and  that  the  con- 
testant shall  file  a  bond  to  pay  tbe 
expenses  of  the  examination  and  In- 
spection, If  he  falls  to  maintain  the 
contest  although  the  bond  names  tbe 
contestee  as  obligee,  any  one  of  the 
persons  to  whom  the  examination 
and  Inspection  was  referred  may  sue 
thereon  In  his  own  name,  but  they 
cannot  sue  Jointly). 

90.  Whitaker  v.  DeQraffenreld.  6 
Ala.  108,  804  (where  the  court  said: 
"There  is  clearly  a  misjoinder  of 
complainants  In  this  case,  which  Is 
fatal  on  general  demurrer.  [Bowie 
V.  Winter.  2  Ala.  408.]  The  three 
persons  who  were  sureties  for 
whitaker,  have  no  Interest  in 
the  matter,  In  controversy. — ^Until 
they  pa,y  the  debt  of  their  prin- 
cipal, they  can  maintain  no  ac- 
tion in  their  own' names,  based  upon 
their  liability  to  pay  the  debt  unless 
it  be  a  bill  In  chancery  to  compel  the 
creditor  to  sue.  They  were,  there- 
fore. Improperly  Joined  In  a  suit  with 
their  principal,  unless  It  was  shown 
that  the  promise  of  DeQraffenreld. 
was  made  to  them  Jointly  with  their 
principal^').  But  see  Stevens  r. 
Partridge,  88  111.  A.  666  (holding  that 
a  person  who  is  a  party  to  the  bond 
is  a  necessary  parbr  plaintiff,  al- 
though he  has  no  Interest  In  the 
property). 

91.  u.  8. — FamI  .v.  Tesson.  1 
Black  309,  17  L.  ed.  67:  Dashley  v. 
Daniel,  303  Fed.  426,  1^0  CCA  682; 
Thomas  v.  Green  County,  169  Fed. 
339.  89  CCA  406;  Dana  V.  Parker,  2T 
Fed.  263. 

Ala.— Bebee  v.  Miller,  Minor  364. 

Ky.— Wallace  v.  Hanley.  3  Dana  72; 
Carneal  v.  Day,  Lltt.  Sel.  Cas.  492. 

Mass. — Donnell  v.  Hanson.  109 
Mass.  676. 

Mich.— Jackson  v.  Peo.,  f  Hlch. 
164. 

Minn. — Hedderly  v.  Downs,  81 
Minn.  183,  17  NW  274. 

N.  T.— -Saile  v.  Purdy,  <  Wend.  689. 

N.  C — ^Richardson  v.  Jones.  28  N. 
C.  296. 

Tex.— Red  River.  ete»  R.  Co.  v. 
Blount  3  Tex.  Civ.  A.  283,  28  BW  930. 

Eng. — ^Anderson  v.  Hartlndale,  1 
East  497,  102  R^rlnt  191;  Rolls  v. 
Yate.  Yelv.  177.  30  Reprtnt  117. 

"Upon  the  death  of  a  Joint  obligee 
the  right  to  maintain  the  action  enr- 
vlves  to  his  co-obllgee;  and  all  such 
survivors  must  Join  In  a  suit  at  law 
on  the  obUsratlon.  It  would  be  er> 
roneous  to  join  the  personal  repre- 


For  later  oases,  d«velova«mts  and  ohaagM  in  the  law  see  cumulative  Annotations,  suae  mijs  pii^a^^^^^^^ 
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nw,  and  those  of  the  eoobl^e  should  not  be  I 
joined.*'   Under  some  statntesi  faowerer,  it  is  held 
that  the  i^al  representatiTe  of  a  deceased  oUigee 
should  be  joined  with  the  'snrTiving  obligees.** 

156]  (S)  Objections  to  HcnJoiiidM:  or  IB*- 
joindar.**  There  has  been  some  difference  of 
opioiw  as  to  the  manner  in  whieh  defradant  may 
take  advantage  of  a  nonjoinder  or  misjoinder  of 
eodbligees  as  parties  plaintiff.*'  Thni  it  has  been 
held  wit  nonjoinder  of  a  coobl^ee  may  be  raised 
under  the  plea  of  the  general  issue,**  by  plea  in 
•bateaumt,*'  by  proof  of  nonjoinder  at  the  trial,*" 
by  answer,  mider  the  code,  if  the  nonjoinder  does 
not  appear  on  the  face  of  the  complaint,**  or  1^ 
motion  in  arrest  of  judgment,^  or  that  it  may  be 
availed  of  on  writ  of  error;*  and  nnder  some  atat- 
ates  a  nonjoinder  of  the  obligees  is  not  available 
to  defendant  on  the  trial,  unless  he  flies  a  written 
notice  tJieieof  with  his  plea.* 

Dcnramr.  'The  osnal  foim  of  objecting,  where 
the  nonjoinder  or  misjoinder  appears  on  ttie  faee 
of  the  pleading,  is  by  demurrer.^  At  eommon  law 
the  ewreet  mode  is  for  defendant  to  crave  oyer  of 
the  bond  and  to  denmr  gmerally,  nnless  it  appears 
on  the  faee  of  the  deelaratioD  that  there  is  another 
obligee,  in  which  ease  defendant  may  demur  with- 
out waving  oyer.*  Bat  under  some  statutes,  where 


the  misjoinder  or  nonjoinder  does  not  appear  on  the 
faee  of  the  complaint  or  petition,  objection  thereto 
cannot  be  reached  by  demurrer  or  motion  in  arrest, 
.but  should  be  taken  advanta^  of  on  the  trial.* 
It  has  been  held  that  in  an  action  on  a  bond  which 
is  joint  and  several  as  to  the  obligors,  but  several 
as  to  the  obl^ees,  the  question  of  nonjoinder  of 
parties  plaintiff  cannot  be  raised  by  demurrer  un- 
less the  complaint  shows  that  the  obligees  not 
joined  were  living  when  the  suit  was  commenced,' 
and  that  an  answer  setting  up  nonjoinder  is  not 
sufficient  in  such  a  case  if  it  fails  to  show  that  the 
omitted  party  or  parties  were  living ,  when  the 
complaint  was  filed.* 

'  [$  166]  d.  lUght  Of  Assignea  To  Sue— (1)  At 
Oommon  Law.*  At  common  law  an  assignee  of  a 
bond,  eould  not  sue  thereon  in  his  own  name,  even 
though  it  was  payable  to  the  obligee  or  to  his 
assigns,  but  the  suit  should  be  in  the  name  of  the 
assignor  or  obligee,  or  his  l^al  representatives,*** 
unless  there  has  been  an  express  promise  by  the- 
obligor  to  pay  the  assignee.^* 

[$  157]  (8)  nnder  Statutes.  In  most  jurisdic- 
tions, under  statutes  whieh  render  bonds  assign- 
able and  provide  that  the  assignee  may  sue  in  his 
own  name,  or  under  statutory  provisions  whieh 
authorize  soeh  an  aetion  to  be  maintained  in  the 


Mntatlve  of  the  deceased.  JackBon 
T.  Peo.,  6  Mich.  1E4.  And  if  one  dies 
pending  an  action  the  suit  may  be 
proaecated  In  the  name  of  the  sur- 
Tlvor.  and.  if  he  recovera,  he  recovers 
the  whole  sum  due  on  the  obligation, 
and  thereupon  he  holds  that  part  of 
the  recovery  which  represents  the 
interest  of  his  deceased  co-obligee 
hi  tmst  for  those  entitled  to  have  it 
The  obligor  has  no  concern  with  the 
proportions  In  which  the  recovery  is 
distributed:  that  la  a  matter  entirely 
between  the  other  parties,  the  aur- 
vtTlng  pialnttfT  and  the  representa- 
tives. The  cause  of  action  is  entire 
and  cannot  be  split  up.  And  the  de- 
fendant Is  protected  by  the  Judg- 
ment." Thomas  v.  Green  County, 
15*  Fed.  3»«.  S4S.  89  CCA  406. 

fal  A  ranMtlcn  ot  %b.m  death  of 
am  ShUg—  Is  sufficient  to  show  a 
right  to  sue  In  the  name  of  the  sur- 
vivors. Fami  V.  Tesson.  1  Black 
<U.  S.)  309.  17  L.  ed.  <7. 

fb]  WhMf  condition  Is  aevenl 
in  Its  legal  elteot  to  joint  obligees 
on  the  death  of  one,  the  survivor 
nay  sue  for  the  benefit  of  himself 
ud  the  representatives  of  ^e  de- 
ceased obligee.    Wallace  v.  Hanley. 

'S'^BiSi'v^W  Minor  (Ala.) 
164 

M.  UcLeod  V.  Scott,  S8  Ark.  72 
(Oantt  Dig.  f  4,476);  Perkins  v. 
Haldey,  4  Hayw.  (Tenn.)  148  (hold- 
ing that  the  surviving  obUgee  must 
teln  in  a  suit  on  the  bond,  or  de- 
fendant may  abate  the  writ). 

M.  See  generally  Contracts  [» 
Cyc  7031. 

S6.  Eaile  V.  Purdy,  6  Wend.  <K. 
T.)  929. 

M.  Faml  V.  Tesson,  1  Black  ("U. 
8.)  309,  17  L.  ed.  67. 

ST.  Llllard  v.  Lillard.  S  B.  Mon. 
fKy.)  340;  Armstrong  v.  Robinson, 
S  Gill  A  J.  (Hd.)  412.  See  generally 
Abatement  and  Revival  li  197,  203; 
Pleading  [II  Cyc  174]. 

•8.  Wallls  V.  Dllley,  7  Md.  237; 
Armstrong  v.  Robinson,  6  (3111  &  J. 
(Md.)  412. 

9B.  Deegan  v.  Deegan,  ti  Nev.  IBS, 
17  P  8«0.  Is  AmSR  742. 

1.  Faml  v.  Tesson.  1  Black  (IT.  S.) 
109.  17  L.  ed.  67:  State  v.  Hefsel- 
meyer,  84  Mo.  76;  Harker  v.  Bur- 
bank.  68  Nehr.  86.  93  NW.949:  Shle 
T.  Purdy,  e  Wend.  (N.  T.)  829.  See 
Senerally  Judgments   [28  Cyc  827]. 

t-  International  Hotel  Co.  v, 
Plynn.  2S8  111.  636,  87  NK  866,  16 
AnnOu!  10K»  (holding  that,  where  the 
mnt  Intereat  of  the  obligees  appears 


from  the.face  of  the  declaration,  the 
fact  that  the  action  was  brought  by 
one  of  the  obligees  may,  even  where 
the  judgment  le  by  default,  be  availed 
of  on  writ  of  error);  Harker  v.  Bur- 
bank,  68  Nebr.  86,  93  NW  949. 

3.  StaufTer  v.  Garrison,  61  Miss. 
67  (Codo  flSSQ]  I  1511). 

4.  U.  S. — Fami  v.  Tesson,  1 
Black  309,  17  L.  ed.  67. 

Ala.— Painter  v.  Munn,  117  Ala. 
822,  23  S  83,  67  AmSB  170  (holding 
that  a  nonjoinder  will  be  treated  as 
waived  if  no  demurrer  is  interposed); 
Whitaker  v.  DeGrafTenreld,  8  Ala.  308. 

Ind. — Hansel  v.  Morris,  1  Blackf. 
307  (holding  that,  If  all  who  should 
Join  In  a  suit  on  a  bond  payable  to 
several  do  not,  defendant  may  brave 
oyer  of  the  bond  and  demur  gsn- 
eraily). 

Md.— Wallls  V.  Dllley,  7  Ud.  8«7; 
Armstrong  v.  RoMnson,  6  Gill  A  J. 
412. 

Mo. — State  v.  Hesselmeyer,  34  Mo. 
76;  North  SL  Louis  Planing  Hill  Co. 
V.  Bssex.  167  Mo.  A.  18,  137  SW  296; 
Smith  V.  White,  48  Mo.  A.  404, 

Nebr. — Harker  v.  Burbank.  68 
Nebr.  86,  93  NW  949. 

Nev. — Deegan  v.  Deegan.  22  Nov. 
185.  37  P  360,  68  AmSR  742. 

N.  T.^ — Ehle  V.  Purdy,  «  Wend. 
629. 

Va.-^trange  v.  Floyd,  9  Oratt.  (50 
VaJ  474. 

W.  Vs. — Ralphanyder  v.  Balphany- 
der,  B  W.  Va.  Wt. 

Eng. — Cabel  v.  Taughan,  1  Tent 
84,  tt  Reprint  24  (where  the  court 
said:  "Defendant  oannot  demur  in 
such  case,  unless  the  other  obligor 
be  averred  to  be  living,  and  also 
that  he  sealed  and  delivered  the 
bond"). 

See  generally  Abatement  and  Re- 
vival i  197;  Pleading  [31  C7ye  293, 
294]. 

[a]  Xf  the  obligees  do  aot  Join, 
"the  defendant  can  take  advantage 
of  the  omission.  There  was  formerly 
some  dlfiTerence  of  opinion  as  to  the 
manner  In  which  he  was  to  do  it 
Cases  are  to  be  found  in  which  it 
was  ruled  that  the  defendant  could 
avail  himself  of  this  omission  only 
by  a  plea  in  abatement;  but  Sergeant 
Williams  declares  these  cases  not  to 
be  law.  The  correct  mode  Is  for  the 
defendant  to  crave  oyer  of  the  bond 
or  deed,  and  demur  generally,  unless 
it  appears  on  the  face  of  the  decla- 
ration that  there  Is  another  obligee 
or  covenantee  living.  In  such  a  case 
the  defendant  can  demur  without 
craving  oyer,  or  ha  may  move  In 


arrest  of  the  judgment.  Vernon  v. 
Jeffreys,  Str.  1146,  93  Reprint  1091: 
Comyn's  Dig.  tit.  Abatement,  B.  12." 
Ehle  V.  Purdy,  6  Wend.  (  N.  T.)  629, 

6.  BOile  V.  Purdy,  «  Wend.  <N.  T.) 
629. 

^^6>  State  V.  Hesselmeyer,  S4  Ho. 

7.  Deegan  v.  Deegan,  22  Nev.  186, 
37  P  360,  SB  AmSR  742.  But  see 
Ehle  v.  Purdy,  <  Wend.  (N.  Y.)  629, 
631  (where  the  court  said:  "If  It  ap- 
pears from  the  record  that  the  bond 
was  given  to  the  plaintlfT  and  an- 
other. It  will  be  presumed  that  the 
obUeee  who  does  not  join  In  the  suit 
Is  alive,  unless  the  declaration  avers 
the  contrary"), 

8.  Deegan  v.  Deegan,  21  Nev.  18B. 
37  P  360,  68  AmSR  742. 

B.  See  generally  Asslgnmente  || 
176— 206. 

Bights  of  assignee  cansnlly  aee 

supra  I!  92-94. 
Xlght  of  Indorsee  to  sme  em  feomA 

see  supra  I  88. 

10.  U.  S.— Waller  v.  Adams,  29  F. 
Gas.  No  17,107,  1  Hayw.  &  H.  218 
(holding  that  the  suit  must  he 
brought  Irrespective  of  the  party  In 
Interest  in  the  name  of  the  assignor 
or  obligee,  in  an  aotlon  of  debt  on 
the  boni^. 

Ala. — Governor  v.  Powell,  10  Ala. 
E44. 

Ind. — ^Yonng  v.  Behlosser,  16  Ind. 
82S. 

He. — Jackson  v.  YotK  etc.,  R.  Co.. 
48  He.  147;  Lyon  v.  Parker,  46  He. 
474. 

Md.— Lamar  v.  Hanro,  10  GUI  *  J. 

60. 

Mass. — Skinner  v.  Somes,  14  Maaa. 

107. 

N.  H.— Barrett  v.  Barron,  13  VI.  H. 

150. 

N.  J.— Sheppard  v.  Stltes,  7  N.  J.  L. 
90;  Smock  v.  Taylor,  1  N.  J.  L.  206. 

N.  Y. — Decker  v,  Anderson,  89 
Barb.  346. 

Or. — Hillman  v.  Shannahan,  4  Or. 
168.  18  AmR  281. 

S.  C— White  V.  Follln,  10  S.  C.  Eq. 
187. 

See  generally  Assignments  !  189. 

AsstgnahUlty  of  bond  see  supra 
SS  86,  86. 

[a]  An  extsuslou  of  time  of  per- 
formanoe  Indorsed  on  the  bond  by 
agreement  with  the  assignee  does  not 
entitle  him  to  sue  in  his  own  name. 
Cole  V.  Bodflsh,  17  V(k.  310. 

11,  Warren  v.  Wheeler,  21  Me. 
484.      See    generalise-  Asalgnmeiita 
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name  of  the  real  party  in  interestf  the  cosuotm-law 
rale  requiring  an  assignee  to  sue  in  the  name  of  the 
assignor  or  obligee  has  been  abolished,  and  the 
assignee  may  sue  in  his  own  name/^  although  the, 
bond  does  not  make  provision  for  payment  to 
"assigns.""  This  rule  applies,  although  the  bond 
is  assigned  as  collateral  security,^*  and  although 
the  obligee  was  unable  to  sue  on  the  bond;^'  but, 
under  some  provisions,  the  rule  applies  only  to 
bonds  for  the  payment  of  money.'*  By  the  weight 
of  authority  an  assignee  may  sue  in  his  own  name» 
whether  the  assignment  vests  him  with  the  legal 
or  equitable  title  to  the  boud.'^ 

Use  of  Msignor's  ume.  Where  the  statute  ia 
PBrmisaiTe,  merely  autborusing  the  assignee  to  aae 


in  his  own.  name,  he  may  sliU,  as  at  oranmon  law, 
sue  on  the  bond  in  the  name  of  the  assignor,"  or, 
in  case  of  his  death,  in  the  nane  of  his  personal 
representative. Where^  however,  the  statute  is 
mandatory,  as  where  it  provides  that  the  action 
must  be  prosecuted  by  the  real  party  in  interest, 
or  where  by  statute  the  assignment  vests  the  leg&l 
title  to  the  bond  in  the  assignee,  an  action  must  be 
brought  in  his  name;**  and  a  suit  by  the  asmgnor 
for  the  use  of  the  assignee  cannot  be  maintained,^ 
without  the  consent  or  request  of  the  latter." 

Partial  asaigunent  Where  a  bond  by  several 
is  assigned  so  as  to  limit  the  assignee's,  right  of 
recovery  to  one  only,  the  snit  must  be  broq^t  in 
the  name  of  the.  assignor,  not  of  the  »«figpiwy 


18>  U.  S. — Chew  V.  Brumasen,  11 
Wall.  497,  20  L.  ed.  6S3  (holding  that 
the  aasisnee  of  a  hond  and  mortrare 
who  by  the  terms  of  the  uslenment 
holds  It  aa  collateral  security  for 
another  debt  may.  under  N.  Y.  Code 
.  Proc.  It  111.  113,  sue  without  mak- 
ing: hta  assignor  a  party  to  the  suit). 

Ala. — Brown  v.  Chambers,  12  Ala. 
697. 

Ark. — -Buckner  v.  Greenwood,  6 
Ark.  200;  Brlttln  v.  Mitchell,  4  Ark. 
92. 

Colo.- — Lake  County  v.  Schradsky, 
81  Colo.  178,  71  P  1104  (holding  that 
an  assignee  or  pledgee  of  a  negoti- 
able bond  is  the  "real  party  in  in- 
terest," within  the  meaning  of  Mills 
Annot.  Code  S  S,  and  may  maintain 
suit  on  the  same  in  his  own  name, 
trrespectlTe  of  the  nature  of  his  title, 
or  the  consideration  paid  by  him  for 
the  transfer):  Smith  v.  Stubbs,  IS 
Colo.  A.  180,  68  P 

in.— Chadsey  v.  Lewis,  S  111.  183. 

Ind.— Kahn  v.  Gavlt.  Zt  Ind.  A. 
274,  S6  NB  268. 

Iowa. — Jordan  v.  Kavanaugh,  68 
Iowa  162,  18  NW  861:  Rawley  V. 
Jewett.  66  Iowa  492,  9  NW  86S; 
Conyngham  v.  Smith,  16  Iowa  471; 
fiheppard  v.  Collins,  12  lowa  B70. 

Me. — Reed  v.  Nevlns,  SS  Me.  19S; 
Warren  v.  Wheeler,  21  Me.  484  (as- 
signee may  maintain  assumpsit). 

Md. — -Dorsey  V.  Barnes,  2  Harr.  * 
M.  4??;  Lamar  v.  Hanro.  10  Olll  A 
J.  50;  Kent  v.  Somervell,  1  QUI  A  J. 
266. 

Mass. — Chapln  v.  Vermont,  etc, 
R.  Co.,  8  Ofay  67K. 

Mich.— Hoilenbeck  v.  Breakey,  127 
Mich.  166.  8«  NW  10B6. 

Hlnn. — ^Howe  v.  Freldhelm,  27 
Minn.  894,  7  NW  148;  Weller  v. 
Barnes,  16  Minn.  461,  2  AmR  160. 

Miss.— Craig  v.  Vicksburg,  81  Miss 
216. 

Mo. — ^Waterman  v.  Frank.  21  Mo. 
108:  Smith  v.  Dean,  19  Mo.  6^  (where 
assignee  Is  real  party  In  Interest); 
Minor  v.  Bdwards.  10  Ho.  671. 

N.  J. — ^Richardson  v.  Beaumont,  20 
N.  J.  li.  678;  Allen  v.  Pancoast,  SO 
N.  J.  L.  68;  Bennington  Iron  Co.  v. 
Rutherford.  18  N.  J.  U  168;  Car- 
hart  V.  Miller.  6  N.  J.  L.  676;  Oar- 
retaie  v.  Van  Ness,  2  N.  J.  L.  17.  20. 
2  AmD  8S8  (where  the  court  said: 
"The  Legislature,  however,  have 
thought  fit  to  change  the  law  In 
this  respect,  and  have  declared  that 
assignments  of  bonds  ahall  be  good 
and  effectual  In  the  law,  and  that 
the  assignee  may  maintain  an  action 
of  debt  thereupon  In  his  own  name. 
Instead  of  being  the  agent  or  at- 
torney, therefore,  of  the  obligor,  to 
receive  the  money,  with  an  eaultable 
lien  thereupon,  to  reimburse  himself 
for  what  he  may  have  advanced  on 
the  assignment,  the  assignee,  by  this 
act,  beromes  the  absolute  owner  of 
the  property.  Bonds,  by  this  means, 
like  personal  chattel^  in  Dossesslon, 
are  thrown  Into  open  market"). 

N.  T. — Snod  grass  v.  Kenkle,  49 
HowPr  m. 

N.  C— KifE  V.  .Weaver,  94  N.  C.  274, 
E6  AmR  601. 


Pa.— Bunting  v.  Camden,  etc,  R. 
Co.,  81  Fa.  264 ;  Wheeler  v.  Hughes,  1 
D«Jl  2^.1  L.  ed.  20:  BIddle  v.  Sheep, 
20  Pa.  Co.  648. 

S.  C. — Coachnmn  v.  Hunt,  21  B. 
C  L.  460. 

Va. — Clarkaons  v.  Doddridge,  14 
GratL  (55  Va.)  42;  Garland  vrillche- 
Bon,  4  Raad.  (26  Va.)  266;  Winn  v. 
Bowles,  6  Munf.  (20  Va.)  22. 

See  also  supra  |  86. 

"Courts  of  law  have  for  many 
years  respected  the  rights  of  as- 
signees oi  bonds.  But  under  the  old 
maxim,  that  they  were  not  negoti- 
able, the  assignment  has  been  con- 
sidered only  in  the  nature  of  a  power 
of  attorney,  authorizing  the-asslgnee 
to  make  use  of  the  name  of  the 
obligee  for  the  recovery  of  the 
money,  and  not  to  sue  in  his  own 
name.  But  that  Is  a  mere  matter  of 
form,  which,  since  the  reason  has 
ceased  to  exist,  has  constantly  been 
giving  way  to  a  more  correct  view 
of  the  subject,  until  bonds  of  almpst 
every  description  have  become  as- 
signable, and  the  assignees  allowed 
to  faring  actions  In  their  own  names. 
By  the  sutute,  4  Ann.  Cb.  6,  ball 
bonds,  and  by  the  statute  11,  George 
2d,  ch.  19,  replevin  bonds  are  per- 
mitted, and  may  be  required  to  be 
assigned.  By  the  act  of  assembly 
of  this  stats,  1789,  the  assignees  of 
all  bonds  for 'the  payment  of  money 
are  permitted  to  bring  actions  In 
their  own  names.  The  same  privi- 
lege is  allowed  by  other  acts'of  the 
Legislature  in  other  cases  of  as- 
signed bonds."  Charleston  v.  Price, 
12  8.  C.  L.  29f,  101. 

[a]  One  w3u>  bvrs  the  bond  after 
Issnanee  to  aaother  may  sue  thereon 
in  his  own  name.  Strauss  v.  United 
Telegram  Co.,  164  Mass.  120,  41  NE 
67. 

!b]  The  asslciLee  of  aa  asstgnee 
may  sue  In  his  own  name,  al- 
though the  assignment  to  the  first 
assignee  was  not.  In  terms,  to  him 
and  l)ta  assigns.  Allen  v.  Pancoast, 
20  N.  J.  L.  68;  Bennington  Iron  Co. 
V.  Rutherford,  18  N.  J.  L.  168.  (2) 
In  Virginia  before  the  act  of  1807, 
which  gave  to  the  last  assignee  a 
right  to  maintain  an  action  at  law 
a^nst  a  remote  assignor,  his 
remedy  was  In  equity,  or  he  was 
entitled  to  Institute  an  action  at  law 
for  his  own  benefit.  In  the  name  of 
his  assignor,  against  the  remote 
assignor.  Dunn  v.  Price,  11  Lei^ 
(38  Va.)  202. 

[c]  A  suit  lies  1&  OM  state  in  the 
name  of  an  assignee  of  an  adminis- 
trator appolntea  in  another  state. 
Leake  v.  Gilchrist,  18  N.  C.  78. 

18.  Allen  v.  Pancoast,  20  N.  J.  L. 
68;  SnodgrasB  v.  Krenkle,  49  HowPr 
fN.  T.)  122;  Farmer  v.  Baker,  7  B. 
C.  L.  762,  6  S.  C.  L.  548  (holding  that, 
by  the  statute  of  1798.  the  assignee 
of  a  bond  not  payable  to  assigns  may 
sue  thereon  In  his  own  name).  See 
also  cases  supra  note  12. 

14.  New  York  City  Ninth  Nat 
Bank  v.  Ralls  Co..  20  Fed.  874  (hold- 
ing that,  where  bonds  are  trans- 
ferred to  secure  en  indebtedness.  It 


makes  the  assignee  the  real  party  In 
interest  for  the  purpose  of  malDtaln- 
ing  a  suit  thereon,  irrespective  of 
the  rights  of  the  parties  prior  to 
the  transfer) :  Salmon  Falls  Bsnk  v. 
Leyser,  116  Mo.  61.  22  8W  604.  See 
also  Assignments  f  201. 

a a]  Whsra  an  aaslnee  of  a  note 
M  a  head  aa  eelSMssat  wMmxttTr 
and  the  bond  Is  not  one  of  Indemnity, 
but  of  direct  covenant,  the  assignee 
of  the  note  may  sue  on  the  bond 
without  exhausting  his  other  reme- 
dies. Salmon  Falls  Bank  v.  Leyser, 
116  Mo.  SI,  22  SW  504. 

[b]  Bait  oa  eoXlateml  ooatraet— 
A  statute  giving  an  action  to  the 
legal  assignee  of  a  bond  does  not 
give  him  -  an  action  on  a  contract 
which,  although  ancillary,  is  col- 
lateral to  it;  to  recover  on  sucb 
contract,  suit  must  be  instituted  In 
the  name  of  the  assignor  for  the  use 
of  the  holder.  BecKley  v.  Ek;kert, 
3  Pa.  292. 

IS.  Bradford  v.  Williams,  4  How. 
(U.  8.)  676,  7  L.  ed.  1109  (holdings 
that,  where  a  bond  Is  not  enforce- 
able at  law  on  account  of  the  in- 
ability of  one  of  the  obligees  to  sue 
thereon  himself,  the  assignment 
thereof  and  the  ability  of  the 
assignee  to  sue  In  his  own  name 
remove  the  difficulty). 

[a]  A  bond  void  for  taspltede  of 
ooasMerathn,  being  assignable,  may 
be  enforced  by  the  assignee,  and  con- 
siderations malum  in  se  and  malum 

Srohlbltum   are   not  distlngulrtied. 
[enderson  v.  Shannon,  12  N.  C.  147. 
le.    Richardson   v.  Beaumont. 
N.  J.  L.  678.    See  also  supra  i  86. 

17.  KIR  V.  Weaver,  94  N.  C.  274. 
66  AmR  601  (holding  that  an  equit- 
able assignee  by  delivery  may  sue 
in  his  own  name,  even  though  tbere 
is  no  formal  assignment);  Dunn  v. 
Price,  11  Leigh  (18  Va,)  208:  Gar- 
land V.  Rlcheson,  4  Rand  (26  Va.> 
266.  See  also  supra  I  87;  and  As- 
signments i  198.  But  see  Buckner 
V.  Greenwood,  6  Ark.  200  (holding 
that,  where  a  bond  la  payable  to 
bearer  and  transferred  merely  by 
delivery,  the  assignee  cannot  sue 
In  his  own  name,  nothwithstanding 
the  statute) ;  Bunting  v.  Camden, 
etc..  R.  Co..  81  Pa.  264  (holding  that 
a  corporation  bond,  although  assign- 
able In  equity  by  parol  dellvenr, 
cannot  be  sued  on  in  the  asslgneers 
name;  the  suit  must  be  In  the  name 
'of  the  obligee). 

18.  Lowndes  v.  Kinjg,  1  S.  C.  lOSi 
Coachman  v.  Hunt,  21  S.  C.  L.  460 
(under  code  [17981);  Clarksona  v, 
Doddridge.  14  Oratt.  (66  Va.)  42; 
Dunn  vrPrlce.  11  Leigh  (28  Va.)  802; 
Garland  v.  Rlcheson,  4  Rend  (2S 
Va.)  366.  See  also  Assignments 
t  202. 

19.  Lowndes  v.  King,  I  S.  C  102. 
ao.    Carhart  v.  Miller,  5  N.  J.  L. 

'675  (holding  that  where  a  bond  pay- 
able to  the  obligee  or  "his  heirs"  Is 
assigned,  suit  thereon  must  be  In  the 
name  of  the  assignee).  See  also  As- 
signments i  202. 

81.   Gamblin  v.  Walker,  t  Ark.  220. 

SB.   Reed  V.  Nevlns.  22  Me  198. 


Por  latot  eases,  derelopnesta  and  eiuuifea  in  the  law  see  cumulative  Annotations,  same  title. 

Digitized  by 


Lber. 


§§  157-159] 


BONDS 


[9  0.  J.]  91 


against  all  the  obligors.'*  An  aaaignment  by  one 
of  two  obligeoB  anthorises  the  assignee  to  sue  in 
the  assignor's  name.*' 

In  eVDlty  the  assignee  of  a  bond  may  sne  thereon 
in  his  own  name;"^  this  right  existed  prior  to  the 
statutes  and  has  not  been  me^ed  or  impaired  by 
the  statutory  right  to  sne  at  law  on  the  assign- 
ment"  It  has  been  held  that,  in  equity,  the  as- 
signor should  be  a  party."  So  also  a  holder  of  one 
of  several  bonds  may  under  the  eircnnutanees  be 
a  necessary  party  to  a  Bidt  liy  the  aangnee  of  the 
remaining  bonds."* 

158]  2.  Defendaato  a.  In  OeniraL''  In  an 
action  on  a  hoad  to  remoTe  an  enoumbranoe  on 
land,  or  to  pay  the  price  therefor,  the  holder  of 
soeh  aaeambranee,  or  those  olaimii^  title  adversely 
to  plaintiff,  need  not  be  made  parties;"**  and  where 
the  heirs  of  the  obligor  are  not  expreeaiy  bound 
the  terms  of  a  bond,  an  acti<ni  at  Uw  vill  not 
lie  against  them  on  sneh  bond.*' 

[S  159]  b.  Jofaider  of  Defmd—iH  (1)  In  Oen- 

eru.  Where  several  persons  are  jointly  liable  on 

a  bcmdf  they  must  all  be  joined  as  defendants  in  an 

action  for  the  breach  thereof,"^  except  where  the 

bond,  although  joint,  is  by  statute  regarded  as 

tM.  Lron  V.  Rosa,  1  A.  K.  Uarah. 
(Kr.)  SOS.  See  also  Asalgnments 
fi  204-Se6,  SIS. 

84.   Dooshertr  ▼.  Maple,  4  Bibb 
(Kt.>  BB7. 
as.   Crawford  v.  Cblldress,  1  Ala. 


4IS  (hotdlDK  that  the  aMlanee  of  aa 
Interest  of  a  coasalanee  who  was  an 
exeeatrlx  may  maintain  a  bill  in 
equi^  against  the  executor  and  the 
exeeotrlx  of  the  obllcor);  Touiv 
Psnon.  >  N.  C.  SIS  (bat  he  nraet 
allege  that  the  aaslsnment  was  for 
raJue):  Winn  t.  Bowles,  •  Hunf.  (SO 
Va.)  8S:  Keys  v.  'Wnilama,  S  Jur. 
9S0.  Sea  also  Aaalcnmenta  J  SOS. 
as.  Winn  v.  Bowles,  6  Uunf.  (SO 

9T.  White  T.  FoUln,  10  S.  C.  Ba. 
187;  Cathcart  v.  Lewis,  1  Vee.  Jr.  468, 
10  Reprint  489.  See  aenerally  Aa- 
alenments  fS  214-S18. 

88.  Armentrout  v.  Gibbons,  SB 
Gratt.  (60  Va.)  871. 

S9.  Sn.  aoUoaa  ob  ooveaamta  see 
Covenants  [II  Cyc  1068,  1102]. 

WO.  Scobey  v.  «4ntOD,  S9  Ind.  S7B: 
McDonald  t.  Morris,  99  N.  C.  SB. 

31.  Preston  v.  Preston,  1  Harr.  A 
J.  (Md.>  S6«;  Taylor  v.  Grace,  6  N. 
C,  66;  Knowlee  v.  Knowles,  26  R.  I. 
iU,  538.  5»  A  864  [cit  cSrcj. 

aa.  Watta  V.  Oayle,  »  Ala.  817: 
Tonne  V.  Joseph,  S  Nebr.  (tTnofl) 
SG9,  99  NW  682. 

[a]  AiiieaiSaMBtd~Where,  on  an 
irfaltratlon  before  plea  aaalnet  three 
Jotnt  makers  of  a  bond,  an  award 
was  made  against  two  and  in  favor 
of  the  third,  and  on  the  trial,  on  an 
appeal  by  the  two,  no  formal  amend- 
ment was  made  strlkjna  oat  the 
name  of  the  third,  but  only  the  two 
vere  proceeded  against,  the  court 
voald  consider  the  proceedinas  as 
amended  and  sustain  a  verdict  ren- 
dered against  the  two.  Bensalem 
School  Cist.  Bilbrough,  10  Phila. 
(Pau)  642. 

83.  Manny  v.  National  Surety  Co., 
101  Ho.  A.  716,  7B  SW  69  (holding 
that  a  bond  executed  by  a  contractor 
ud  builder  with  surety  Is  a  Joint 
ud  several  bond,  under  Rev.  St. 
[1I9»]  i  889,  declaring  that  all  con- 
tracts which  by  common  law  are 
Joint  only  shall  be  construed  to  be 
joint  and  several,  and  that  therefore 
the  owner  may  proceed  against  the 
Borety  without  nrst  exhausting  his 
remedy  against  the  contractor). 

34.  U.  8. — U.  S.  V.  OH,  etc.,  Co., 
W  Fed.  674,  679  felt  Cyoj. 

Cal^Pao.  T.  BdWM^  i  C!al.  S88. 

Conn^Bulkley  v.  Wrlidit.  S  Root 
70. 

Pla. — Fidelity,    etc.,   Co.   t.  Ault- 
mu.  68  Pla.  228,  60  8  991. 
Oa.— Poullaln  t.  Brown,  SO  Oa.  27, 


^  SB)  107;  flpratlin  v.  Hndapeth,  Dud. 

Ind.— State     Bennett,  24  Ind.  388. 
Ky. — ^AlUn  t.  Shadbume^  1  Dana 
esrlf  AmD  ISL 

lA.— ValenUne  t.  Chriatla,  1  Rob. 
208. 

Mo. — Manny  National  Surety 
Co..  108  Ho.  A.  716.  78  SW  60. 

K.  J.— Crane  v.  AUlng.  15  N.  J.  U 
428. 

N.  T.— Field  T.  Van  Cott.  6  Daly 
SOS.  16  AbbPriro  S4Sj  Touoey  v. 
Schell,  IB  Mtac  360,  87  NTS  878; 
Brainard  v.  Jones,  11  HowPr  669. 

Oh.— Xing  V.  Nichols.  2  Oh.  Deo. 
(Reprint)  604,  4  WestliMODth  SS. 

Pa.— Miller  v.  Reed.  8  Grant  61; 
Walter  v.  Olnrlch.  2  Watts  204. 

R,  1.— Municipal  Ct.  v.  Whaley,  26 
R.  I.  289.  66  A  760,  106  AmSR  890 
note,  63  L.RA  236;  Whlpp  ▼.  Casey,  21 
R.  L  606,  46  A  98. 

S.  C. — McMahan  y.  Murphy,  IT  S. 
C.  L.  686:  Hatfield  V.  Kennedy,  1 
S.  C.  L.  601. 

Va.— Moss  T.  Moss,  4  Hen.  ft  M. 
(14  Va.)  293. 

Am  to  wliea  a  boad  la  joint,  seT- 
•xal,  or  Joint  anfl  serual  see  supra 
II  61,  6£ 

8B.  Whlpp  T.  Casey,  SI  R.  Z.  609, 
46  A  OS. 

86.  U.  S.— Amis  v.  Smith,  10  Pet. 
308,  10  It.  ed.  97Sj  Minor  t.  Alexan- 
dria Mechanics'  Banlq^  1  Pet.  46,  7 
L.  ed.  47;  Chandler  v.  Byrd,  6  P.  Cas. 
No.  2,S91b.  Hempst.  222:  Dowlln  v. 
Standlfer.  7  F.  Cas.  No.  4,041a, 
Hempst.  290. 

111.— Peo.  V.  Harrison,  82  til.  84; 
(Gottfried  Brewing  Co.  v.  McDonald, 
146  111.  A.  601;  Peo.  T.  Jamison,  141 
111.  A.  406;  Scanlon       Peo.,  06  HI. 

A.  848. 

Ky. — Blair  v.  Parker.  6  J.  J.  Marsh. 
630;  Hardwlck  v.  McKee,  2  Bibb  696. 

Mass. — ^Leonard  v.  Speidel,  104 
Mass.  866. 

S.  C. — ^Bomar  v.  Williams,  SI  B.  C. 
t,.  12. 

Va. —  Saunders  v.  Wood,  1  Munf. 
(16  Va.)  406;  Leftwlch  v.  Berkeley, 
1  Hen.  &  M.  (11  Va.)  61. 

See  also  Contracts  [9  Cyc  667,  6681. 

[a]  Two  diatlnot  remedies. — "Con- 
tracts which  are  Joint  and  several 
may  be  regarded  as  furnishing  two 
distinct  remedies:  one  by  a  Joint  ac- 
tion against  all  the  obligors,  the 
other  by  a  aevaral  aotlon  against 
each."  Peo.  Harrison,  SS  111.  84, 
86. 

Jb]    An  aetlen  agaliwt  two  of  Are 
Jomt  anA  several '  o1>Ug<«s  aur 
dlsooatlniiea  as  to  one  in  order  to 
make  the  proceedings  regular  against 
the  other.    Bomar  v.  Williams,  81 

B.  CL  L.  IS. 


joint  and  SOTsnd."  But  where  a  bond  is  joint  and 
several,  an  action  may  be  brought  either  against 
any  one  of  the  obligors  or  against  them  all  col- 
lectively;" and  in  a  suit  against  one,  defendant 
eannot  compel  the  joinder  of  the  other  obligors." 
But  on  such  an  obligation  suit  must  be  in$tituted 
against  all  or  aminst  one;  an  intermediate  number 
eannot  be  sued.^  This  rule  has  been  chai^^  by 
statute  in  some  juriadiotions  by  allowing  all  or 
any  of  the  persons  severally  liable  on  the  same 
obligation  to  be  joined  in  the  same  action."^  Per- 
sons whose  undertakings  are  separate  and  distinct 
eannot  be  joined.*"  But  sureties  on  a  bond  may  .be 
joined  with  the  sureties  on  a  subsequent  bond  exe- 
cuted as  additionjU  seonrity  for  the  performance 
of  the  same  contract."  In  an  action  against  the 
surviving  heirs  of  an  obligor,  on  a  bond  of  their 
ancestor,  the  heirs  of  a  deceased  heir  who  has 
lands  by  descent  should  be  joined  in  the  action.* 

buonvnt  oUig«r.  If  one  of  the  obligors,  either 
a  prineipal  or  a  mzety,  is  inatdTent^  he  need  not 
made  a  party." 

A  joint  obligee  cannot  be  made  a  codefandaal 
<m  an  allegation  that  he  refuaee  to  join  as 
plaintiff." 


n.  Ala.— UcKm    v.    (Jrlflln.  60 

Ala.  427. 

Mo. — GrMin  v.  Samuel,  6  Mo.  60 
(holding  that  under  Rev.  Code  [1836] 
p  469,  allowing  an  obligee  to  sue  aa 
many  of  the  obligors  as  he  thinks 

ftroper,  a  bond  signed  by  a  partner 
a  the  name  of  the  firm  may  oe  euefl 
as  the  bond  of  any  one  of  the 
partners). 

N.  T. — Stein  V.  Whitman,  166  App. 
Div.  861,  142  NTS  4  {rev  on  other 

f rounds  209  N.  T.  676  mem.  lOS  NA 
133  mem]  (holding  that  under  C0A9 
Civ.  Proc  9  464,  providing  that  two 
or  more  persons  severally  liable  on 
the  same  written  Instrument  may  be 
Included  aa  defendants,  an  assignee 
of  a  bond  under  seal  for  the  payment 
of  money  may  proceed  in  one  action 
against  the  obligor  and  the  obligee 
liable  aa  surety) :  Douglass  v.  Ferris, 
88  Hun  413,  18  NTS  686;  Field  v.  Van 
Cott,  6  Daly  308,  16  AbbPrNS  349; 
Peo.  v,  Corbett,  8  Wend.  620. 

Oh.— King  v.  Nichols,  2  Oh.  Deo. 
(Reprint)  504,  4  WeatLMont  26. 

Tenn. — McMlnn  Academy  v.  Re- 
neau,  2  Swan  94. 

88.  Preston  v.  Davis,  8  Ark.  16?: 
State  v.  Powers,  62  Mifls.  198. 

fa]  Obligor  and  gaaraator^A 
Joint  action  cannot  be  maintained 
agalnBt  the  obligor  and  a  person  who 
signs  a  guaranty  on  the  back  of  the 
obligation;  the  undertakings  are  dis- 
tinct. Preston  v.  Davis,  TArk.  167; 
W&Ula  V.  Carpenter,  IS  Allen  (Mass.) 
10. 

SO.  Matthews  v.  Mauldin,  142  Ala. 
434,  28  S  849,  4  AnnCas  344;  Singer 
Mfg.  Co.  V.  Pouder,  82  Tex.  663,  18 
SW  1S2;  Deutschman  v.  Battalle. 
(Tex.  Civ.  A)  86  SW  489. 

40w  St.  Mary's  Protestant  Spis- 
copal  Church  v.Wallace,  10  N.  J.  L. 
211. 

41.  Watts  V.  Oayle,  20  Ala.  817; 
Frlberg  v.  Donovan,  22  III.  A.  68. 

48.  Ryan  v.  Riddle,  78  Mo.  621, 
622  (where  Martin,  C.  said:  "If  it 
was  still  open  for  construction  In 
this  state,  we  might  hesitate  be- 
tween conflicting  constructions.  Ha-, 
blcht  V.  Pemberton,  6  N.  T.  Super. 
667.  But  at  an  early  day  our  Su- 
preme Court  held  that  this  clause  in 
our  practice  act  did  not  authorise 
any  number  less  than  the  whole  of 
the  obligees  In  a  bond  for  the  pay- 
ment of  money  to  maintain  suit  upon 
It.  Ralney  v.  Smlzer,  28  Mo.  810; 
Clark  v.  Cable.  21  Mo.  223"). 

[a]  Beasoa  fox  rale. — "Certain  in- 
cidents flow  from  the  nature  of  a 
Joint  obligation  or  rather  an  obliga- 
tion enuring  to  Joint  obligees.  They 
are  Joint  proprietors,  Mia  one  must 
have  aa  much  rlibt  f>^4\0l;f>/¥l^ 
Diqitized  bv  VjOOy  IKL 
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[(  160]  (S)  Of  SorrlTor  and  BflprMnUtiTw  of 
DocMUMd  OUicw.^  At  oommon  law,  vhere  one  of 
several  joint  obligors  dies,  the  remedy  on  the  bond 
is  against  the  surviviug  obligor  or  obligors,*'  and 
a  joint  action  cannot  be  maintained  against  the 
survivor  or  survivors  and  the  representatives  of 
the  deceased  obligor.''  Bat  where  the  survivor  is 
insolvent  or,  for  any  other  reason,  cannot  be  made 
to  pay  the  bond,  there  is  a  remedy  in  equity  against 
the  representatives  of  the  deceased  coobligor;'*  but 
in  a  bill  for  such  relief  the  snrvivinflT  obligor 
should  be  made  a  party/' 

TTnder  statutes.  Under  some  statutes  an  action 
at  law  may  be  brought  in  suoh  cases  against  the 
representative  of  the  deceased  obligor  in  the  same 
manner  as  if  the  obligors  bad  been  bound  severally 
as  well  as  jointly  and  the  personal  representative 
of  a  deceased  obligor  may  be  joined  as  def aidant 
with  the  surviving  coobligors.^  Such'  a  statute, 
however,  does  not  compel  the  obligee  to  join  them; 
he  may  still  maintain  an  action  against  the  survivors 
alone,'^  although  the  representative  may  on  appli- 
cation be  allowed  to  become  a  party.'* 

161]  (S)  Objections  to  Nonjdiider  or  Mis- 
joinder. A  misjoinder  or  nonjoinder  of  parties 
defendant  to  an  action  on  a  bond  may  be  pleaded 
in  abatement,"  and  if  the  objection  is  not  so  taken 


Bay  and  determine  when  suit  shall 
be  brought  and  when  It  shall  be 
compromised  or  settled  without  suit. 
Neither  can  sue  alone  for  his  propor- 
tion. ...  It  seems  to  me  the 
obligor  of  the  contract  Is.  also  in- 
terested in  the  mode  of  enforcing 
the  obligation  he  haa  assumed.  A 
suit  against  him  by  an  obligee,  al- 
though Including  the  other  obligee 
as  defendant,  necessarily  Involves  an 
issue  In  which  ha  is  not  Interested, 
via.,  a  settlement  of  the  Interest  or 
share  belonging  to  each  obligee  re- 
spectively. This  might  Involve  the 
taking  of  a  long  account  and  the 
settlement  even  of  a  partnership. 
For  these  reasons  I  am  persuaded 
that  the  disability  of  the  plaintiffs 
to  maintain  their  suit  In  this  form 
Is  an  infirmity  which  Inheres  in  the 
nature  of  the  contract  they  entered 
Into,  and  is  not  mere  matter  of  form 
Intended  to  be  abolished  by  the  prac- 
tice acL"  Ryan  v.  Riddle,  78  Mo. 
621,  623. 

43.  See  also  Bills  and  Notes  S  1111- 

44.  Justices  Lee  County  Inferior 
Ct.  V.  Smith,  13  Qa.  602:  Haggln  v. 
Peck,  10  B.  Mon.  (Ky.)  210:  Com.  v. 
Coleman,  10  B.  Mon.  (Ky.)  160; 
Waters  v.  Riley,  2  Harr.  &  G,  (Md.) 
306,  18  AmD  802;  Preston  v.  Preston, 
1  Harr.  &  J.  (Md.)  366. 

[a]  The  aaeovtoTS  or 
trators  of  two  deceased  obUgon  can- 
not be  Joined  in  the  same  action. 
Grymes  v.  Pendleton.  4  Call  (8  Va.) 
130;  Watklns  v.  Tate,  S  Call  (7  Va.) 
621. 

45.  Ala. — Reed  v.   Summers,  79 

Ala.  622. 

Colo. — Metz  V.  People,  6  Colo.  A. 
67,  40  P  61. 

III.— Eggleaton  v.  Buck,  31  111.  264; 
Lutz  V.  Schmidt,  16  111.  A.  477. 

Ind. — Braxton  v.  State,  26  Ind.  82. 

Ky. — GilUn  v.  Pence,  4  T.  B.  Mon. 
647:  Clark  v.  Parish,  1  Bibb  647. 

Md.— State  v.  Banks,  48  Md.  613; 
Waters  v.  Riley,  2  Harr.  &  G.  305,  IS 
AmD  302. 

Mass. — Rlcker  v.  Gerrlsh,  124  Mass. 
316;  Cochrane  v.  Cuahing,  124  Mass. 
219. 

Miss. — Bradford  v.  Curlee,  41  Miss. 
661. 

N.  J.— Slgler  y.  Interest,  8  N.  J.  L. 
296. 

N.  T.— Puckhafer  v.  White.  33  N. 
T.  Super.  267;  Brown  v.  Babcock,  3 
HowPr  305,  1  CodeRep  66. 

Pa. — Miller  v.  Reed,  S  Grant  61; 


Walter  v.  Glnrlch.  2  Watts 
Pecker  v.  Julius,  Z  Browne  81. 

Va. — Grymes  v.  Pendleton,  4  Call 
(8  Va.)  130;  Watklns  v.  Tate.  8  Call 
(7  Va.)  621, 

[a]  Where  an  obUgov  tflas  ta- 
•olTsnt,  suit  mar  be  teouht  agaburt 
tb*  anrvlTors,  although  the  deceased 
was  the  principal  and  the  survivors 
the  sureties,  and  the  bond  was  given 
by  a  trustee  to  manage  a  trust  astats 
committed  to  him  Dy  a  court  of 
equity.  Hall  v.  Woollev,  6«  Ga.  766. 

46L  Wlnslow  v.  Parfcurst,  1  Root 
(Conn.)  268;  Haggln  v.  Peek.  10  B. 
Mon.  (Ky.i  210;  Valentine  v.  Far- 
rlngtonrj  Edw.  (N.  T.)  68. 

47.  Parker  v,  Thompson,  80  N.  J. 
L.  811;  Hasen  v,  Dnrllng,  2  N.  J.  Bo. 
133;  Valentine  Farrington,  S  Bldw. 
(N.  T.)  63. 

4B.  Haggln  v.  Peck,  10  B.  Hon. 
(Ky.)  210. 

48.  U.  S.— The  OcUvIa.  18  F.  Cafl. 
No.  10,423,  1  MBAon  149  (without 
showing  the  Insolvency  of  the  sur- 
vivors) ;  17.  S.  V.  lAwrenoe,  26  F. 
Cas.  No.  16,674,  14  Blatohf.  229;  U. 
S.  V.  Tracy,  »  F.  Cas.  No.  16.616,  S 
Ben.  1. 

Cal. — lAwrence  v.  Doolan,  68  Cal. 
809,  6  P  484,  9  P  169. 

Ind. — Ferguson  v.  State,  96  Ind. 
38:  Braxton  v.  State,  26  Ind.  62. 

ky.— Haggln  t.  Vtk.  19  R  Hon. 
210. 

N.  Y. — Douglass  V.  Ferris,  63  Hun 
418,  18  NTS  S86. 

B.  C. — Trlmmler  v.  Thomson,  10  S. 
<^  164;  Boykln  v.  Watson,  6  8.  C.  Z^. 
260,  6  S.  C.  L.  167. 

Tenn. — Taylor  v.  Taylor,  5 
Hamphr.  110;  Claiborne  v.  Ooodloe, 
Cooke  891. 

50.  Williams  v.  State,  87  Ind.  627; 
Hunt  V.  Gaylor,  26  Oh.  St.  620;  Clai- 
borne V.  Goodloe,  Cooke  (Tenn.)  391; 
Montague  v.  Turpln,  8  GratL  (49  Va.) 
468. 

01.  Green  v.  Conrad,  114  Ho.  651, 
81  BW  889  (holding  that,  where  after 
the  death  of  the  principal  obligor 
suit  is  brought  on  the  bond  against 
the  sureties,  the  principal's  executor 
may,  on  application,  be  allowed  to 
become  a  party  defendant). 

sa.  U.  S.— Minor  v.  Alexandria 
Mechanics'  Bank.  1  Pet  46.  7  U  ed. 
47. 

Ark. — ^Taylor  v.  Auditor,  2  Ark. 
174. 

Ky. — Hardwlok  v.  McKee,  2  Bibb 
696. 


it  will  be  eonsidered  as  waived,*"  as  wiien  at  eoxn- 
mon  law  the  suit  on  a  joint  and  several  bond  is 
against  an  intermediate  number.**  But  where  the 
misjoinder  or  nonjoinder  appears  on  the  faee  of 
the  record,  the  objection  need  not  be  raised  by 
plea  in  abatement,  but  may  be  taken  advantage  of 
either  by  demurrer,"  motion  for  a  new  trial  or  in 
arrest  of  judgment,**  or  <fa  writ  of  error,'^  unless 
a  sufficient  excuse  is  shown  for  the  omisuon;"  btxt 
the  objection  cannot  be  taken  at  the  trial,  as  a 
ground  of  nonsuit,  on  the  general  issue."  More- 
over the  objection  is  not  available  on  demurrer, 
even  at  common  law,  unless  it  appears  by  the 
declaration  or  other  pleading  of  pluntiff  that  the 
parties  not  sued  not  only  executed  the  contract 
but  also  that  they  are  stiU  alive.""  In  some  juris- 
dictions where  issue  is  joined  and  a  verdict  found, 
a  misjoinder  of  survivon  and  representatives  of 
deceased  obligors  is  eared  by  the  statote  of 
jeofails." 

162]  E.  Plsadinc— 1.  Dedsntioii,  Oomplaint, 
or  Petltion^-a.  Begnlsites  and  Suiftdency  Oenerally 
— (1)  In  OeneraL**  The  declaration,  complaint,  or 
petition  in  an  action  on  a  bond,  as  in  other  civil 
cases,"  should  clearly  and  distinctly  set  forth  all 
the  material  facts  eonstituting  plaintiff's  eause  of 
action."*    Ordinarily  it  is  sufficient  to  allege  the 

204; 


Me. — Richmond  v.  Toothaker.  4S 
Ma.  461. 

Mich.— Porter  v.  iMdf,  M  Mich. 
40,  22  MW  164. 

M.  J,— St  uaiVa  Protwrtant  Bpis- 
co|^  ChnrtA  V.  wallaoew  16  M.  J.  Xt. 

Pa. — Horton  v.  Cook,  2  Watts  40. 
8.  C — Boykln  v.  Wataon,  6  8.  d  Ii. 
SCO. 

W.  Va. — ^ZCeynolda  ▼  Hurst.  IS  W. 
Va.  648. 

Man. — Moore  v-  Fortune,  t  Han.  28. 

See  generally  Abatement  and  Re> 
Tlval  Sl  201,  209,  212. 

S8.  Minor  v.  Alexandria  Mechan- 
ics' Bank,  1  PeL  (U.  S.)  46,  7  L.  «d. 
47;  Porter  v.  Leache,  66  Mich.  40,  22 
NW  104. 

54.  Minor  T.  Alexandria  Mechan- 
ics' Bank.  1  P^t  (U.  S.)  46,  7  U 
ed.  47. 

55.  Watts  v.  Gayle,  20  Ala.  817; 
Taylor  v.  Auditor,  2  Ark.  174:  Rich- 
mond V.  Toothaker,  69  Mie.  451:  An- 
napolis Sav.  Inst,  V.  Bannon,  68  Md. 
468,  18  A  163;  State  v.  Wheeler,  14 
Md.  108. 

as.    Gottfried  Brewing  Co.  v.  Mc- 
Donald, 146  111.  A.  601;  Richmond 
Toothaker,  69  Ma.  461. 

67.  Eggleston  v«  Buck,  81  111.  264 
(holding  that,  should  the  adminis- 
trator of  a  deceased  obligor  on  a 
several,  or  joint  and  several,  bond 
be  sued  Jointly  with  the  survivor* 
the  misjoinder  may  be  had  on  error); 
Richmond  v,  Toothaker,  69  Me.  461. 

B8.    WatU  v.  Gayle,  20  Ala.  817. 

Be*  Richmond  t.  Toothaker,  69  Me. 
461. 

eo.  Taylor  v.  Auditor,  8  Ark. 
174. 

ei.  Bradford  v.  Curlee,  41  Miss. 
668  (Rev.  Code  608  art  181).  See 
also  statutory  proviatons. 

ea.  Alder  or  vwUet  or  JodcBuat 
see  Pleading  [Si  Cyo  768]. 

vrofevb  aal,  oyor  see  Pleadlnr 
[31^^  647J. 


Ltst  «f  oWmMhos  to  plsaflinis 

■  F[8TCyc7171. 

generally   Pleading  [81 


see  Pleading  [81  Crc  7171. 

68.  See  generally  PIi 
Cyc  92]. 


64.  U,  8.— Cabot  v.  MoMasters,  66 
Fed.  722  (declaration  on  bond  condi- 
tioned that  sKont  would  pay  for 
goods  consiirned  held  defective). 

Ala. — Fidelity,  etc.,  Co.  v.  Robert- 
son. 136  Ala.  379,  34  S  933  (complaint 
on  contractor's  bond  held  sufficient). 

Cal. — A.  P.  SharplelKh  Hardware 
Co.  V.  Kntppenberg.  133  Cal.  308,  65 


For  later  easM,  derelopinents  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page.and  note  number. 
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exeeatim  of  the  honA,  set  oat  the  eonditiona,  and 
assign  breaches;*  and  plaintiif  need  not  all^e  any 
£set  or  motto-  which  it  a  not  neeesaazy  for  him  to 
prove  on  the  trial.*'  Where  a  new  promise  is  relied 
UD,  in  an  action  to  enforce  payment  of  the  bond, 
to  rebnt  an  idl^ed  compromise,  the  complaint 
shoold  declare  on  the  Ixma,  and  the  new  promise 
sbonld  be  relied  on  to  rebut  the  eompromiBe."^ 

[9  163]  (2)  As  to  OonsiderattoB."  If  the  com- 
plamt  substantially  contains  an  allegation  of  consid- 
eration for  the  bond,  or  contains  an  allegation  of 
fact  from  which  the  consideration  is  implied,  it  is 
sadcient  in  this  respect.""  Therefore,  since  every 
sealed  instrument  imports  a  consideration,  no  con- 
sideration need  be  all^^ed  in  a  declaration  on  a 
s:r.Ied  bond;"  and  if  it  is  alleged  the  allegation  is 
regarded  as  surplusage.'^  In  snch  a  case  want  of 
eon^deration,  if  available  at  all,  is  a  matter  of 
defense."  But  where  the  complaint  does  not  show 
tbat  the  bond  is  under  seal "  or  where  plaintiff  is 
obliged  to  invoke  equity  to  enforce  the  bond,*'  a 
consideration  should  be  allied;  and  a  complaint 
is  bad  which  does  not  allege  either  a  consideration 
or  tbat  the  instrnment  is  under  seal.'°  It  has  been 
held  that  if  no  consideration  is  recited  in  the  bond 

F  6S1;  VilhAC  T.  Stockt(»i,  etc,  R. 
Co..  SS  Cal.  208. 

Colo. — National  Suretjr  Co.  v.  Peo., 
E4  Colo.  366.  ISO  P  843. 

D.  C. — District  Of  Columbia  v. 
Petty.  »7  App.  1B«. 

Fla. — U.  S.  Fidelity,  etc.,  Co.  v. 
District  Orand  Lodire  No.  27  Q.  U.  O. 
O.  F.,  68  Fla.  878,  50  B  0B2. 

Ga. — Ttaomsson  t.  Kenney,  4  Ga. 
A.  721.  62  S£  470  (holtUns  that  a 
petition  on  «  contractor's  bond  exe- 
cuted afl  a  part  of  the  contract  and 
for  the  faithful  performance  thereof, 
wttine  forth  In  full  the  contract  ana 
the  bond,  allef  ins  the  specific 
breaches  of  the  contract  reauitlnf  in 
damages,  riving  the  Items  of  diin- 
aces  claimed,  and  aUeslnf  that  the 
obligM  had  fully  compUea  with  all 
the  terms  and  eondlttons  of  the  bond, 
was  KDod  as  affalnst  a  general  de- 
murrer). 

Ind. — La  Rose  LoKaDeport  Nat. 
Bank.  102  Ind.  8».  1  NB  806; 
Doherty  v.  Chase,  64  Ind.  78. 

Ky.—Payue  v.  Hattox.  1  Bibb  164. 

KasBL — Witt  V.  Porter,  125  Mass. 
160:  Wood  V.  Willis,  110  Haas.  4S4. 

Hlnn^— SpraBUe  v.  Wells,  47  Minn. 
M«.  60  NW  6U. 

N.  Y. — Oaneevoort  Banh  v.  Btapire 
Sute  Surety  Co„  117  App.  Dlv.  466. 
102  NYS  644;  Qale  v.  O'Bryan,  18 
Jcdina.  216.  18  Johns.  189. 

Or.— Bailey  v.  WUson,  84  Or.  186. 
6S  P  »78. 

Tex. — UcArthur  Barnes,  10  Tex. 
Civ.  A.  SIS.  81  3W  218;  Kohlberg  v. 
Fett.  (Civ.  A.)  29  SW  044. 

Va. — Jenkins  v.  Hurt,  2  Rand.  (23 
Va.)  446  (holdlne  that,  where  an  In- 
strument is  In  the  form  of  a  penal 
btll.  but  without  a  seal.  plalntllT 
should  not  declare  for  the  penalty, 
but  only  for  the  principal  sum). 

Wis. — Germanla  Spar  &  Bau- 
Vereln  v.  Flynn,  98  Wis.  201,  66  NW 
10$. 

fa]  A  dsolaratlon  sattoleBt  -  to 
WW  a  rood  oommon-law  bond  is 

aafBclent.  Boyer  v.  Sowles,  109 
Ulch.  481.  67  NW  680. 

£b]  Sorid  to  whoa  a1d«.~-A 
declaration  on  a  bond,  promising  to 
pay  as  soon  aa  the  matter  might  feel 
»le.  must  allege  that  he  was  able, 
and  also  that  he  felt  able.  Plstel  v. 
Imperial  Mut.  L.  Ins.  Co..  88  Md.  EB!t. 
12  A  210,  48  UIA  219. 

[cl  A  vol  tor  an  aoooutliig  oa  a 
wmd  given  by  a  party  to  a  suit  as 
principal  and  another  as  surety,  con- 
ditioned for  the  keeping  In  repair  of 
cottages  on  the  land  In  controversy, 
uid  to  account  for  all  profits  In  the 
event  of  a  final  recovery  by  the  obll- 
8ee,  which  alleges  no  facts  from 
which  It  natunuly  results  that  the 


it  must  be  alleeed.'* 

164]  (3)  As  to  Exeention.  The  deolamfcion  or 
eomplaint  must  contain  dle^tiims  which  at  least 
show  in  snbBtanee  the  flKeention  of  the  hmA  by  the 
paxty  to  be  eha»ed.''  It  has  been  hdd  suffiisieiit 
to  aver  that  denndant  mads  his  certain  mitiag 
obligatory,"  sealed  with  his  seal;**  or  ezeented  the 
bond  in  due  form  of  law  and  issued  it;"  or  exe- 
cuted said  instrument  by  having  his  name  signed 
thereto  and  making  his  marit;'*  or  that  the  bond 
was  made  and  delivered  by  defenduit,"'  or  made 
under  his  hand  and  seal."^  But  it  has  been  held 
that  it  is  not  neeessary  to  allege  the  bond  to  be 
under  aeaL" 

Execntion  by  agent.  An  averment  tbat  the  prin- 
cipal executed  the  bond  by  bis  agent  is  sufficient." 

In  an  action  against  a  surety,  the  petition  must 
aver  the .  execution  of  the  bond  by  him;"  and  an 
averment  of  execution  by  the  principal,  even  though 
the  bond  is  made  a  part  of  the  complaint,  is  not 
sufficient  to  charge  the  surety  with  the  execution 
of  the  bond,"^  or  to  require  of  him  an  afiSimative 
denial  of  such  proposition." 

[$  165]  (4)  Aa  to  Delivery.  It  should  appear 
from  the  all^tiona  of  the  complaint  that  the  bond 


obligee  has  any  right  to  the  cottages, 
even  though  the  obligor  has  none, 
states  no  cause  of  action,  the  posses- 
sion of  the  obligor  being  good 
against  the  obligee  until  he  shows  a 
better  right.  Blondin  v.  UcArthur, 
84  Vt.  616,  80  A  663. 

[d]  A  gMum  ooBBt  for  money 
paid  Is  sufficient  In  an  action  by  the 
bondsman  to  recover  back  money 
paid  for  the  benefit  of  his  principal; 
and,  if  the  action  Is  brought  on  both 

f:eneral  and  special  counts,  any  ob- 
ectlons  based  on  the  latter  are  Im- 
material. Mitchell  T.  Chambers.  48 
Mich.  150.  6  NW  67. 

es.  Tniesdale  v.  Hasiard,  2  Mich. 
844;  State  v.  Pace,  84  Mo.  A.  468; 
Caldwell  v.  Farmers*  Bank,  6  Rand. 
(87  Va.)  241. 

AsalSM—at  of  twaafcse  see  Infra 
IS  177-186. 

ee.  Truesdale  v.  Hassard,  3  HlCh. 
344. 

Ca]  Vor  wtMnyie>  <1)  in  declaring 
oa  a  bond  executed  under  Mich.  Rev. 
St.  c  128  I  18  relative  to  proceedings 
for  the  ooileotfon  of  demands  against 
vessels.  It  Is  not  necessary  to  aver 
that  plaintiff  made  the  application  in 
writing  In  the  manner  and  form  re- 
quired 2  and  8  of  said  chap- 
ter. Truesule  v.  Hanard,  2  Mich. 
844.  (2>  Nor  Is  it  necessary  fo  aver 
that  the  vessel  released  on  the  exe- 
cution of  the  bond  was  at  the  time 
of  its  eelcure  within  the  jurisdiction 
of  the  court  issuing  the  warrant, 
Truesdale  v.  Hassard,  supra. 

or.  King  V.  PblllipB,  94  N.  C. 
666. 

08.   Oosaldevatloa   for   bond  see 

supra  li  80-32. 

60*  Consldlne  v.  Oalluher,  31 
Wash.  66S.  78  P  469. 

TO.  U.  8. — Tyler  v.  Hand,  7  How. 
673.  12  L.  ed.  824. 

111.— Evans  v.  Eldwards,  26  III.  279. 
Ind. — Burns  v.  Singer  Mfg.  Co..  87 
Ind.  641. 

Kan. — Northern  Kansas  Town  Co. 
T.  Oswald,  18  Kan.  836;  Pratt  v.  Cook, 
10  Kan.  A.  144,  62  P  438. 

Mich. — Robson  V.  Dayton,  111 
Mich.  440,  69  NW  984;  Boyer  r. 
Sowles,  109  Mich.  481,  87  NW  530; 
Dye  v.  Mann,  10  Mich.  291. 

Mo. — Montgomery  County  v.  Auch- 
ley.  92  Mo.  126.  4  SW  426. 

N.  J.— Magle  v.  Union  Tp..  40  N.  3. 
J*  463. 

N.  T. — Blldersee  v.  Aden.  62  Barb. 
176,  12  AbbPrNS  324;'  Bush  v.  Ste- 
vens. 24  Wend.  256. 

N.  C. — Scott  V.  Jones.  76  N.  C.  112. 
Oh. — Reddish  V.  Harrison.  Wright 
221. 

Vt.— Barrett  v.  Carden,  66  Vt.  481, 
26  A  680.  36  AmSR  876;  Ide  v.  Fa»' 


sumpsic,  etc..  Rivers  R.  Co.,  82  Vt. 
297. 

Va. — Peter  v.  Cocke,  1  Wash.  (1 
VaO  257. 

Wash. — Consldlne  v.  Gallagher,  81 
Wash.  669.  72  P  469. 

Wis. — Northern  Assur,  Co.  v, 
Hotchklss,  90  Wis.  1X5,  63  NW  1020. 

{a]  A  Asmuzrer  to  a  complaint 
ting  forth  a  bond  under  seal,  on 
the  ground  that  it  does  not  state  the 
extatenoe  of  a  good  consideration, 
must  Itself  show  a  want  of  consider- 
ation, since  such  is  Imported  by  the 
seal.  Mulford  v.  Bstudlllo,  17  CaL 
61 S. 

Tl>  Peter  v.  Coek^  1  Wash.  (1 
Va.)  167. 

TU*  Consldlne  T.  Gallagher,  81 
Wash.  669.  72  P  468.  See  also  Infra. 
I  1»6. 

7S>  Holmes  v.  Northern  Pac.  R. 
Co..  6S  An>.  IMv.  46,  76  NTS  476. 

74.    Scott  v.  Jones,  76  N.  C.  113. 

9S*  Holmes  V.  Northern  Paa  R. 
Co..  66  App.  Dlv.  49,  78  NYS  476. 

TO.    X&irv.  York.  22  Tex.  641. 

[a]  WhsM  a  hoBd  la  void  nalsss 
■apporteA  by  a  eoasldezatloa,  the 
consideration  must  be  alleged  in  the 
declaration.  Button  v.  Parker,  7 
Dowl.  P.  C.  789  (bond  given  In  re- 
straint of  trade). 

n.  Brown  v.  Ready,  20  SW  1036, 
14  KyL  688:  SeatUeC  rockery  Co.  v. 
Haley,  6  Wash.  802,  88  P  660,  86  Am 
SR  166. 

ta]  There  the  obJectloB  Is  avail- 
an*  that  like  dedaranoa  does  not  al- 
lege exeontloa  by  the  other  obligors 

on  a  Jotnt  and  several  bond  It  must 
be  raised  by  demurrer,  ple^  in  abate- 
ment, or  a  special  plea.  Tapley  v. 
Goodsell,  122  Mass.  176.  See  also 
supra  i  161. 

78.  State  Bank  v.  Clark,  2  Ark. 
375;  Martin  v.  Davis,  2  Colo.  313; 
State  V.  Rush,  77  Mo.  686;  Denton  v. 
Adams,  6  Vt.  40. 

70.  Curd  V.  Forts,  2  A.  K.  Marsh. 
(Ky.)  119:  State  v.  Rush,  77  Mo.  G86. 

80.  NIntngar  v.  Carver  County.  10 
Minn.  133. 

81.  Penton  v.  Williams,  160  AU. 
163,  43  S  211. 

88.  Haselet  v.  Rolt  County,  61 
Nebr.  716.  71  NW  717. 

83.  Smythe  v.  New  Providence 
Tp..  168  Fed.  218. 

84.  Lelth  V.  Freeland,  24  IT.  C.  Q. 
B.  132. 

86.  Gilmer  v.  Allen.  9  Ga.  208. 
80.    Clement   v.   Hughes,    17  SW 

285.  13  KyL  362.  See  also  Principal 
and  Surety  [32  Cyc  128J. 

87.  Seattle  Crockery  Co-  v.  Haley. 
6  Wash.  302.  3.t  P  650.  86  AmSR  156. 

88.  Seattle  Crockery  Co.  v.  Haley. 
6  Wash.  802,  83  P  660^  "~       —  -- 
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■waa  delivered;"  and  if  the  complaint  fails  to  show 
a  delivery  the  defect  may  be  taken  advantage  of 
by  danuxrer."*'  Bat  the  fact  of  delivery  need  not 
be  ezfurasaly  stated  in  the  complaint,"  particularly 
where  profert  is  made;*"  it  is  sufficient  if  sach  an 
averment  is  made  in  substance,*'  as  where  it  is 
aUemd  that  the  bond  was  "executed"  or  "made" 
by  defendant,'*  or  that  defendant  bound  himself 
by  a  writing  under  seaL*' 

Bate  «r  time  of  dsUvery.  Where  the  time  what 
the  bond .  became  valid  ^eets  the  merits  of  the 
case  the  time  of  delivery  tiiereof  should  be 
allied;*"  and  if  the  bond  has  no  dat^  or  an 
impossible  one,  it  may  be  declared  on  as  made  <hi 
any  day  when  it  can  be  pnmd  to  have  been 
delivered.** 

[f  186]  .(6)  As  to  P«rtte»— (a)  In  GenaraL  Who 

the  parties  plaintiff  to  the  action  are  and  their 
capacity  to  sue  should  sufficiently  appear  from  the 
allegations  of  the  declaration  or  complaint;*"  and 
althov^  it  is  proper  that  the  eharhoter  in-  whi«h 
plaintuE  sues  Buonld  appear  at  the  commencement 


of  the  complaint,  it  is  sufficient  if  it  appears  at 
the  conclusion."*  The  complaint  need  not  refer  to 
the  statute  under  which  plaintiff  is  oititled  to  sue.^ 
Where  the  obligee  is  misnamed,  he  may  sue  in  his 
right  name  and  show  that  he  is  the  person  in- 
tended as  the  obligee.*  Hatters  of  description 
which  are  mere  surplnaage  may  be  omitted,  but  if 
alleged  will  not  vitiate  the  complaint.'  If  there 
'  are  several  plaintifh  a  prima  facie  title  in  them  all 
to  sue  should  be  shown.*  Where  the  bond  is  sev- 
eral and  one  of  the  obligees  snes  alone  for  his 
share  of  the  penalty,  he  should  all^  the  extent 
of  the  interests  of  the  other  obligees.* 

UsA  of  auotlMr.  It  has  beat  h^d  that,  where  an 
action  is  brought  in  the  name  of  one  person  tar  the 
use  of  another,  the  person  for  whose  use  or  benefit 
the  bond  was  given  should  be  stated.*  But,  al- 
thongh  it  is  nana!  to  make  .such  a  statement  in  the 
declaration,  or  by  an  indorsement  thereon  or  on 
the  writ,'^  it  is  generally  not  necessary,  as  the  state- 
ment is  no  material  put  of  the  pleai^ngs,  and  the 
cause  of  action  is  complete  without  it* 


Ml  Garcia  Satrustegul,  4  Cal. 
244:  Brown  v.  Ready.  20  SW  lOSS, 
14  KyL  683;  Parrot  V.  Scott,  6  Mont. 
»40ri2  P  768. 

la]  A  ooapoa  not*,  reoitlns  that 
It  ]s  for  stz  months'  Interest  due  on 
a  certain  date  on  a  certain  coupon 
bond,  not  belngr  nesotlable,  the  com- 

{tlalnt  in  an  action  thereon  must  al- 
ese  the  Issoance  and  the  delivery 
the  bond,  and  the  lapse  of  time  or 
other  drcumatance  rendering  the  In- 
terest due.  Apple  V.  National  Auto- 
matic WeljrttlnK  MacB.  Co„  ti  Mlac. 
241.  114  NTS  H3. 


Oarela  v.  ^tmstepiU  i  Cal. 

Rutledce, 


v. 


It 


M. 

244. 

n.  Ala.— Spenee 
Ala.  S80. 

Ark. — ^Auditor  v.  Woodruff,  S  Atk. 
78.  S3  AmD  S«8. 

Conn. — Jacobs  r.  Curtin,  67  Conn. 
497.  >6  A  SOI. 

Mich. — Boyer  v.  Bowles,  109  Hloh. 
481.  67  NW  sue. 

X.  T.— Wlllet  V.  lAKMlle,  24  M.  T. 
Super.  618. 

mu  Boyer  v.  Sowlea,  102  Mich. 
481.  67  NW  6S0. 

93.  BroTirn  v.  Ready,  20  SW  1036, 
14  Kyli  683.  See  also  cases  supra 
note  vl:  Infra  notes  94.  96. 

M.  Ark. — Auditor  v.  Woodruff,  2 
Ark.  73,  S3  AmD  368. 

Colo. — Martin  v.  Davis.  2  Colo.  Sit. 

Conn. — Jacobs  v.  Hogan.  72  Conn. 
740.  4ft  A  202;  Jacobs  vVCttirtlss,  67 
Conn.  497.  86  A  601. 

Haas. — Goodyear  Dental  Vulcanite 
Co.  V.  Bacon,  118  Mass.  642,  20  NE  176. 

Mich. — Boyer  v.  Sowlea.  109  Mich. 
481,  67  NW  630. 

Nebr. — Philadelphia  Fire  Assoc.  v. 
Ruby.  60  Nebr.  216.  82  NW  629 
(holding  that  the  words  "entered  In- 
to" comorehend  all  the  acts  essential 
to  the  making  and  the  delivery  of 
the  bond). 

N.  Y.— Robert  v.  Good,  86  N.  T. 
408'  La  Fayette  Ins.  Co.  v.  Rogers, 
30  Barb.  491:  Robert  v.  Donnell,  2 
Dalv  64  raff  36  N.  Y.  4081. 

Eng. — Cabell  v.  Vaughan,  1  Saund. 
291.  86  Reprint  389. 

95.  Jacobs  V.  Curtlss.  67  Conn. 
497.  36  A  SOI:  La  Fayette  Ins.  Co.  v. 
RoBrera.  30  Barb.  (N.  Y.)  491. 

96.  Tompkins  v.  Corwin,  9  Cow. 
(N.  Y.)  255  (holding  also  that,  where 
a  bond  for  performing  an  award  was 
dated  September  19,  conditioned  that 
the  award  should  be  made  on  or  be- 
fore December  SI.  and  the  parties 
afterward  extended  the  time  for  the 
award  by  erasure  and  Interlineation, 
the  bond  mlKht  be  declared  on  as 
dated  and  made  September  19,  or  as 
dated  that  day  and  made  afterward). 

ta]  In  an  aotloB  of  debt  on  a  bond 
to  a  Judge  of  DTObata,  the  declaration 
is  defective  1r  it  does  not  allege  the 
precise  day  on  which  defendants  be- 


came bound.  Moore  v.  Lothrop,  76 
Me.  801. 

97.  Moore  t.  Lothrop.  76  Me.  801; 
Ross  V.  Overton,  8  Clalf  (7  Va.)  809, 
2  AmD  662. 

98.  Robson  v.  Dayton.  Ill  Mich. 
440.  69  NW  884:  Holmes  v.  North- 
ern Pac.  R.  Co.,  66  App.  Dlv.  49,  78 
NTS  476:  U.  8.  Trust  Co.  v.  StanUn. 
76  Hun  82.  .87  NTS  814  raff  146 
N.  T.  620  men.  40  NB  166]  (holding 
that,  where  the  complaint  In  an  ac- 
tion on  a  bond  alleaed  that  It  was 
executed  bv  defendant  to  !•  and  D. 
executors  ot,  and  trustees  under,  the 
will  of  B,  that  plaintiff  had  been 
appointed  trustee  under  said  will  In 
place  of  L.  deceased,  and  Uiat  by 
the  appointment  the  bond  passed  to 

Blalntiff,  but  It  did  not  allege  that 
le  bond  was  an  asset  of  B'a  estate, 
the  complaint  did  not  show  any  rlCht 
In  plaintiff,  the  words  "executors  and 
trustees"  being  only  descriptive  of 
the  person):  Blair  t.  Core.  20  W. 
Va.  265  (holding  that  a  special  com- 
missioner who  sues  to  enforce  the 
payment  of  bonds  executed  to  him  as 
commissioner  must  aver  in  his  bill 
his  appointment  and  authority  to 
collect  such  bonds,  or  the  bill  will  be 
held  insufflclent  on  demurrer). 

[a]  Zf  tlw  bimd  is  parable  to  a 
otmualttee  of  a  eoKpOTanon,  and  the 
action  is  brought  In  the  latter's 
name.  It  must  be  averred  that  the 
bond  was  made  to  the  corpoVatlon  in 
the  name  of  the  committee.  New 
York  African  Soc.  v.  Varlck.  13 
Johns.  (N.  Y.)  38. 

Tb]  A  dealgnatlon  of  ptslatlff  as 
"The  Board  <n  Sohool  Trustees  for 
the  Town  of  Implies  that  plaintiff 
la  a  corporation,  and  Is  therefore 
not  subject  to  an  objection  for  want 
of  legal  capacity  to  sue.  Mac- 
kenzie V.  Bdfnburg,  78  Ind.  189. 

[c]  gMttiership  Bam«  in  bond  and 
In  declaration  is  sufSclent,  even 
though  individual  members  are  also 
named  in  the  latter.  Armstrong  v. 
Robinson,  5  Gill  &  J.  (Md.)  412? 

[d]  Where  It  appesrs  by  the  dee- 
laratton  that  the  bond  was  given  for 
plaintiffs'  benefit,  it  need  not  be 
averred  that  It  was  executed  In  their 
behalf.    Shaw  V.  Tobias,  3  N.  Y.  188. 

te]  m  aa  aoUon  on  a  bond 
ented  to  an  aseontor  and  oomnls- 
sioner  under  a  decree  of  court,  the 
declaration  must  aver  an  order  of  the 
court  authorizing  the  executor  and 
commissioner  to  collect  the  money 
due  on  the  bond,  or  It  will  be  demur- 
rable. Cabell  V.  Cox.  27  Gratt.  (68 
Va.)  182. 

99.  State  V.  Rltter,  9  Ark.  244; 
Porter  v.  State,  9  Ark.  226. 

1.  Lucas  V.  Johnson,  (Tex.  Civ. 
A.)  64  SW  823. 

k  Ala.— Gay  le  t.  Hudson.  10  Ala, 
116. 


Cal.— Morgan  v.  Tbrlft.  8  Cal.  Bfil. 
Ga. — Shaver  v.  UcXjsndon.  S<  Oa. 

828. 

Ind. — Ft.  Wayne  v.  Jackson.  7 
Blackf.  38  (holding  that  a  coipora- 
tlon  suing  In  its  true  name  on  a 
bond  extended  to  It  by  a  wrong  name 
should  aver  In  the  dedantlon  that 
defendant  bound  himself  to  plalntilf 
by  the  name  contained  In  the  bond). 

N.  T.— New  York  African  Soc.  v. 
Varick.  18  Johns.  88. 

5.  Sehott  V.  Youree,  142  111.  2SS. 
SI  NB  691  (holding  that.  In  declaring 
on  a  bond  payable  to  the  wroner 
"and  to  his  successors  in  oSlce."  the 
quoted  words  may  be  omlttsd  as 
surplusage). 

[a]  lieMl  aad  svattahls  aiwasss- 
If  tbe  declaration  shows  that  plain- 
tiffs were  the  legal  owners,  and  also 
shows  that  others  were  the  equitable 
owners  of  the  bond,  the  complaint 
is  net  bad.  since  "the  mention  of  ttk» 
equitable  interests  of  .  .  .  and 
others  In  the  bonds  Is  really  no  part 
of  the  pleadings."  Pierce  t.  St.  Anne, 
SO  FedT  86.  877 

4.  Strange  v.  Lowe,  8  Blackf. 
(Ind.)  848. 

a.  St.  Louis,  etc.,  R.  Co.  v.  Coultan, 
88  Ul.  188  (holding  that,  where  a 
suit  on  a  bond  conditioned  to  pay 
to  several  obligees  their  relative  and 
respective  shares  of  the  penalty  1b 
brought  by  one  of  the  obligees,  the 
declaration  should  allege  the  extent 
of  the  Interests  of  the  other  obligees, 
so  that  the  relative  and  respective 
rights  of  plaintiff  can  be  determined). 

6.  Governor  v.  Throckmorton,  8 
Bibb  (Ky.)  248. 

[a]  To  Whom  payable  must  ap- 
pear.— In  describing  for  whose  use 
the  action  Is  brought  the  party  to 
whom  the  bond  Is  payable  should 
eufBclently  appear,  for  If  it  Is  uncer- 
tain In  that  respect  It  is  insnfflcient. 
Dean  v.  Boyd,  9  Dana  (Ky.)  1«». 

7.  Clarksone  v.  Doddridge.  14 
Gratt.  (66  Va.)  4S. 

8.  U.  S.  Fidelity,  etc.,  Co.  v.  Com.. 
186  Fed.  386,  108  CCA  33,1  (holding 
that  a  declaration  of  use  in  a  state- 
ment of  claim  In  an  action  on  a 
bond  is  not  a  part  of  tlie  pleading 
and  has  no  force  to  mal^e  an  issue 
different  from  what  it  ^#ould  have 
been  If  the  phrase  hacj  been  left 
out):  American  Bonding  ,  Co.  v.  Alli- 
son, 182  Fed.  810,  106  CCJl  242;  U.  S. 
v.  Abeel.  174  Fed.  12.  S8  CCA  60: 
Schott  V.  Youree.  142  Ilh.  838,  81  NE 
691;  Clarksons  v.  DoddrUige,  14  Gratt 
(66  Va.)  42;  Peter  v.  Coeate,  1  Wash. 
(1  Va.)  257.  E 

[a]  Season  for  mlewv-'The  state- 
ment of  the  use  for  w'Miich  the  suit 
la  brought  is  merely  t,o  enable  the 
court  to  know  who  Is  'MUitably  en- 
titled to  control  the  siJ.lt  end  if  no 
use  were  stated,  or  If.  It  were  in- 


For  UAttt  eases,  devslopsssats  and  ohaayss  In  the  law  see  cumulative  Annotations,  same  title, 
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Defandante.   An  obligor  should  be  med  by  the 

name  stated  in  the  bond,  although  it  is  not  his 
right  name*  and  althoogh  it  varim  from  the  name 
in  the  process;^**  and  a  declaration  against  him  by 
his  rig^t  name,  stating  that  be,  by  the  wrong  name, 
executed  the  bond,  has  been  held  bad.^^ 

[4  167]  (b)  Tt-cwiairty  Nonjoinder  of  Pirtiei.  A 
declaration  or  complaint  which  omits  to  name  a 
joint  obligee  must  allege  a  sufficient  excuse  for  the 
nonjoinder;"  and  wheire  the  action  is  in  the  name 
of  a  survivor,  it  is  essential  to  allege  the  fact  of 
death  as  a  reason  for  the  failure  to  join  the  de- 
ceased obligees.^  So  also  a  declaration  or  a  com- 
plaint Thich  omits  to  declare  against  one  of  the 
joint  obligors  of  a  bond  must  state  a  good  excuse 
for  such  .omission,"  such  as  the  fact  of  the  co- 
obligor's  death,*"  nonresidence,"  or  insolvency;" 
but  this  rule  does  not  apply  where  the  action  is  on 
a  joint  and  se,veral  bond.** 

[i  168]  (6)  DescriptlcHi  of  Bond  or  Oonponi,  and 
Conditlonfl— (a)  Of  Bond.  For  the  sake  of  cer- 
tainty and  onifonnity  the  complaint  should  state 
the  substance  of  the  bond  so  far  as  it  is  material 
to  the  action.**  It  is  sufficient  to  set  out  the  bond 
in  hee  yeAaf*^  in  which  ease  the  recital  of.  the  bond 
most  be  strietly  accurate;'*  but  it  is  not  necessary 
BO  to  set  it  out,  as  it  is  sufBcient  if  it  is  stated 
secording  to  its  true  le^  effect  and  operation;" 
and  where  it  is  set  out  according  to  its  legal  eCFect, 
if  no  03rer  is  craved,  the  court  will  take  it  to  be 
as  averred,"  and  the  pleading  will  be  Boffloient, 
although  it  wrongfully  designates  the  bond  as  a 


note.**  In  an  action  on  a  statutory  bond  it  is  suffi- 
cient if  the  bond,  as  set  forth  in  the  complaint,  is 
in  accordance  with  the  statute,^  and  it  is  not  neces- 
sary to  allege  that  the  bond  was  taken  in  pursuance 
of  statute;  but  it  has  been'  held  that  it  is  not 
sufficient  to  describe  the  instrument  by  merely 
stating  that  it  corresponds  with  the  provisions  o£ 
the  statute.^  It  has  been  held  necessary  to  refer 
to  the  bond  aa  being  filed  as  a  part  of  the  plead* 
ing,  or  state  why  it  is  not  filed  ;^  but  on  the  other 
hand  it  has  been  held  that  it  is  not  necessary  to 
attach  to  the  pleading  a  copy  of  the  bond  itself." 

Mutilated  or  defec^ve  bonds.  Although  the  seal 
is  torn  off,  or  the  bond  canceled,  by  fraud  or  mis- 
take, yet  such  mutilated  instrument  may  be  de- 
clared on  as  the  obligor's  deed,  and  the  special 
facts  be  set  out  in  the  profert.**  So  also  a  defective 
bond  may  be  sued  on  at  law  and  its  defect  ac- 
counted for  by  apt  averments  in  the  declaration  or 
in  the  profert."*  But  it  has  been  held  that  where 
the  bond,  or  a  copy  thereof,  is  made  a  part  of  the 
complaint,  the  complaint  need  not  suggest  the  de- 
fect, where  the  bond  itself,  on  its  face,  suggests 
the  same."" 

Stating  ponal^.  A  declaration  in  an  action  for 
the  penalty  of  a  bond  must  correctly  state  the 
amount  of  the  penalty;"  where  it  incorrectly  states 
the  amount  no  recovery  can  be  had  witfaMrat  an 
amendment  ct  the  ideadings  so  as  correctly  to 
state  it" 

[$  169]  <b)  Of  Coupons.  Coupons  should  be 
identified  on  the  face  of  the  complaint  by  the  nmn- 


aecnratalT  stated,  th*  duty  ot  tb« 
plaintiff  to  dlatribute  the  proc«eda 
of  the  Judsrment,  beins  prescribed  br 
statute,  would  be  wholly  uiutfTected. 
He  must,  whatever  he  should  state 
the  use  to  be,  distribute  the  proceeds 
of  the  Jadffment  to  those  Injured  by 
the  breach  of  the  bond,  and.  In  the 
ease  of  several  being  thus  Injured, 
tn  the  relative  proiwrtlon  of  their 
respective  injuries."  Schott  v.  Tou- 
ree.  142  IlL  213,  241.  81  NB  6»1. 

{b]  A  sBtt  by  a  "oomr  ]iUU»" 
nfflclently  shows  that  he  sues  for 
the  benefit  of  the  county.  I>By  v. 
Johnson.   <Tu.  Civ.  A.)  S3  SW  6T5. 

».  Com.  v.  Huyhea.  le  B.  Mon. 
(Ry.)  180. 

10.  Com.  V.  Hughes,  10  B.  Mon. 
(Ky.)  ISO.  _ 

11.  Williams  V.  Bmnt.  S  M.  A  W. 
447.  161  Reprint  189;  Gould  v.  Barnes, 
I  Taunt.  B04,  128  Reprint  200. 

11.  Stauner  v.  Qarrlson,  81  Mis*. 
17;  Strange  v.  Floyd.  9  uratt.  (60 
Va.)  474. 

VoBjoiadMT  ot  rtiHgeeg  fnacaUr 

see  iupr&  I  ISS. 

13.  Hansel  v.  Morris,  1  Blackf. 
(Ind.)  107;  EHile  v.  Purdy,  8  Wend. 
(N.  T.)  829:  Strange  v.  Floyd.  9 
Gratt.  (60  Va.y  474;  Cabell  v.  Vaughan, 
1  Vent.  14.  86  Reprint  24. 

14.  Watts  T.  Oayle,  20  Ala.  817; 
Annapolis  Sav.  Inst.  v.  Bannon,  68 
Md.  468,  IS  A  368;  State  v.  Wheeler, 
14  Md.  108;  Newman  v.  Qrahara.  S 
Konf.  (17  Va-l  187. 

15.  Annapolis  Sav.  Inst.  v.  Ban- 
non, 68  Md.  468,  IS  A  SSS  (holding 
that  a  declaration  omitting  to  de- 
clare against  one  of  the  makers,  and 
tailing  to  state  that  such  maker  Is 
deceased  or  a  nonresldsnt,  la  bad  on 
demoiTer):  Newman  v.  Orabam,  8 
Mnnf.  (17  Va.)  187  (holding  that, 
where  in  an  action  of  debt  against 
one  obligor  only  the  declaration  de- 
•erlbea  as  bond  as  Joint,  and  does 
Bot  state  that  the  other  obligor  Is 
dead,  it  Is  a  fatal  error,  although 
Bot  pleaded  In  abatement). 

[al  la  aa  motion  against  the  vep- 
HiUilalltes  of  one  or  two  of  the 
obligors  In  a  bond  It  is  essential  to 
Btate  In  the  declaration  that  that 
wilKor    survived    hla  companion. 


Braxton  v.  Hllyard.  2  Mnnf.  (16  Va.) 
49. 

10.  Annapolis  Sav.  Inst.  v.  Ban- 
non, 68  Md.  468,  13  A  363. 

17.    Watts  V.  Qayle,  20  Ala.  817. 

10.  Com.  V.  Hughes.  10  B.  Mon. 
(Ky.)  160,  163  (where  the  court  said: 
"WbtT9  one  of  tlie  parties  originally 
bound  was  dead.  It  was  not  necessary 
to  notice  him  In  the  declaration,  or 
to  declare  against  the  eurvlvors,  as 
such,  but  they  might  be  sued  as  If 
they  alone  were  the  parties  prind- 
palfy  liable"). 

19.  Collins  V.  BlaAhurn.  14  B. 
Mon.  (Ky.)  262. 

[a]  ui  aa  a<itli>a  oa  aa  sxpsess 
eoveaaat  contained  In  a  bcmd  only 
that  part  of  the  Instrument  which 
contains  the  foundation  of  the  action 
need  be  set  forth:  the  penal  part  of 
the  bond  need  not  be  stated.  Pren- 
tiss v.  Spalding,  2  Dougl.  (Mich.)  84. 

[b]  A    oomplalat    deolartng  on 
oerlala  bond  or  Isstnuneat  in 

wrltljig*'  Is  suffleient.  althou^  the 
Instrument  Is  not  a  bond  by  reason 
of  Its  not  being  sealed.  Palmer  v. 
Yager,  20  Wis.  91. 

to.  Clement  V.  Hughes,  17  SW 
88S,  13  KyL.  862. 

81.  TlmmonsvlUe  Bank  v.  Fidelity, 
etc.,  Co.,  120  Fed.  816. 

8a.  tl.  S, — TlmmonsvlUe  Bank  v. 
Fidelity,  etc.,  Co.,  120  Fed.  315. 

Ga.—Olbson  v.  Robinson,  90  Ga. 
766,  16  SE  969,  36  AmSR  260. 

Md. — United  Surety  Co.  v.  Sum- 
mers, 110  Md.  96,  72  A  776;  Neale  v. 
Fowler,  81  Md.  156;  Armstrong  v. 
Robinson.  6  Gill  &  3.  ill. 

Mo. — Oathwrlght  V.  Callaway 
County.  10  Mo.  668. 

N.  T. — Brown  v.  ChampUn.  66  N.  T. 
214;  Tompkins  v.  CorwIn,  9  Cow.  266. 

Tex.— Drake  v.  State,  (Civ.  A.)  2S 
SW  898. 

Va. — ^Henderson  v.  Stringer,  6 
Cratt.  (47  Va.)  130  (holding  that  In 
an  action  on  a  bond  against  the 
obllvor  only  It  la  suflUclent  to  set  out 
to  the  bond  according  to  Its  legal 
effect,  and  so  describe  It  as  to  show 
that  the  obltgor  is  bound). 

W.  Va.— State  v.  McQuIre,  46  W. 
Va.  328,  33  SB  313.  76  AmSR  822. 

[a]   The     otreomstaaoes  aaOar 


wUoh  the  bond  was  glvaa  need  not 
be  stated;  It  Is  sufficient  to  chargs 
the  legal  effect  of  the  Instrument. 
Brown  v.  Champltn,  66  N.  Y.  214. 

83.  Oathwrlght  v,  Callaway 
County,  10  Mo.  663  (holding  that  In. 
such  a  case  it  cannot  be  determined 
whether  plaintiff  has  misconceived 
the  legal  effect  of  the  bond,  and  de- 
fendant cannot  avail  himself  of  an 
error  In  this  respect). 

M.  ICasmder  t.  Slatsr,  18  Ark. 
171. 

as.    Shaw  T.  Tobias.  8  N.  T.  188. 

ae.  Shaw  V.  Tobias.  3  N.  Y.  188. 
But  see  Byera  v.  State,  20  Ind.  47 
(holding  that  averments  showing  the 
bond  to  nave  been  taken  by  authority 
of  law  are  necessary). 

av.    Mills  V.  aieason,  21  Cal.  S74. 

88.  Collins  V.  Blackbuni,  14  B. 
Mon.  (Ky.)  262. 

Vrofevt  aad  .onr  geumUy  see 
Pleading  [81  Cyc  647]. 

aa.   See  Infra  fi  171. 

ao.  U.  S.  V.  Spalding.  27  P.  C^as. 
No.  10,366,  Z  Mason  478:  U.  S.  V. 
Williams,  28  F.  Caa  No,  16,724,  Ware 
173. 

_  31.  U.  S. — U.  S.  V.  Thompson,  28 
P.  Caa.  No.  16.486,  1  Gall.  SSST 

Ga. — Thompson  v.  BaJl,  87  Ga.  887. 

III.— Blatchford  v.  Boyden,  122  111. 
667,  IS  NB  801. 

Ind. — Faurote  v.  State.  119  Ind. 
600,  21  NB  663;  Puller  v.  Wright,  69 
Ind.  818:  Cook  v.  State,  IS  Ind.  1S4. 

Tex. — ^Red  Rtver,  etc.,  R.  Co.  v, 
Blount,  S  Tex.  Civ.  A,  282,  22  SW 
930. 

SB.  Miller  v.  McAllister.  S9  Ind. 
491;  Boden  v.  IMll,  S8  Ind.  278;  Rails- 
back  V.  Grave,  68  Ind.  72;  Oavtsk  v. 
McKeever,  37  Ind.  484;  Moore  v. 
Jaokaon,  88  Ind.  860;  Cook  v.  State, 
IS  Ind. '164. 

[al  Za  OaUfomia  under  Pol.  Code 
i  ff68.  If  a  copy  of  the  bond  Is  at- 
tached to  and  made  part  of  the  com- 
plaint. It  Is  a  sufficient  suggestion  of 
any  defect  in  the  bond,  or  in  the 
approval  or  filing  thereof.  Peo.  v. 
HuRon.  78  Cal.  154,  20  P  369. 

33.  Chicago,  etc..  R.  Co.  v.  Bvans, 
87  Kan.  286,  46  P  308. 

34.  Chicago,  etc..  R.  <3o.  v.  Evans. 
67  Kan.  286,  46  P  SOS, 
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ber  of  the  bond,  date,  sum,  and  time  of  payment." 
Under  some  statutes,  if  the  bond  and  interest 
eonpon  are  set  out  at  lai^,  and  an  indebtednera  is 
averred,  it  is  suflBcient." 

170]  (c)  Oonditiona.  A  declaration  on  a  bond 
for  a  breach  of  the  condition  must  set  out  the  con- 
dition,'^ or  at  least  so  much  thereof  as  will  be 
sufficient  to  show  that  the  breaches  suggested  are 
of  covenants  contained  in  the  condition.      It  has 


85.  Kennard  V.  Casa  County,  14 
P.  Cas.  No.  7.697.  S  Dill.  147. 

38.    Veeder  v.  Lima,  11  Wis.  419. 

S7.  U.  S. — South  V.  Maryland,  18 
How.  896,  15  L.  ed.  433;  U.  S.  v. 
Linn.  1  How.  104.  11  L.  ed.  64. 

Ala. — Pike  County  v.  Hanchey,  110 
Ala.  86,  24  S  761  (required  by  sUt- 
ute):  Sprowl  v.  Lawrence,  33  Ala. 
874;  Burt  v.  Henry,  10  Ala.  874; 
Gamett  v.  Roper,  10  Ala.  842. 

Ark. — Philllpa  v.  Governor,  2  Ark. 
888;  Taylor  v.  Auditor,  2  Ark.  174. 

Cal. — Jenner  t.  Stroh,  62  Cal.  604; 
Ulckle  V.  Sanchef,  1  Cal.  200. 

111.— Ooel»  V.  Joere,  64  111.  114; 
Hart  V.  Tolman,  6  111.  1:  HMnilton 
Y.  Cook  County.  5  111.  619;  Wilson 
V.  Isom,  3  111.  A.  246. 

Ind.— Ripley  County  v.  Hill,  116 
Ind.  816,  16  NE  166;  Faurote  v. 
State.  110  Ind.  463,  11  NB  472;  Bash 
T.  Van  Osdol,  76  Ind.  186:  Flti- 
fferald  v.  Gray,  81  Ind.  109;  Morback 
V.  State.  34  Ind.  80S;  Pickett  .  v. 
State.  24  Ind.  366. 

Iowa. — State  v.  HutTord,  23  Iowa 
679;  Furglson  v.  State,  4  Greene  808, 
61  AmD  120. 

Kan. — Nix  v.  Hoffman,  10  Kan.  266; 
Stone  V.  Toung,  4  Kan.  17. 

Ky.— Collins  v.  Blackburn,  14  B. 
Mon.  252;  Wllhlte  V.  Roberts.  4  Dana 
172;  Smithlnsoo  v.  Ulurlen,  10  Ky. 
Op.  340. 

Me.— McFadden  V.  Bnrett,  78  lf». 

24,  1  A  898. 

Md. — State  V.  Reaney,  18  Md.  230; 
Dorsey  v.  State,  4  Gill  &  J.  471;  State 
V.  .Annan.  1  Gill  &  J.  450;  Seerar  v. 
State,  6  Harr.  ft  J.  488;  Laidier  v. 
State.  2  Harr.  ft  G.  277. 

Mass. — Harrington  v.  Brown.  7 
Pick.  232;  Bridge  v.  Ford,  4  Mass. 
641. 

Mo. — Donaldson  v.  Butler  County, 
88  Mo.  168,  11  8W  672;  Dollarhlde  v. 
Parka,  92  Ho.  178,  6  SW  8;  Weil 
V.  Greene  County,  69  Mo.  881;  State 
T.  Creusbauer,  68  Mo.  264;  State  v. 
Grtmsley,  19  Mo.  171;  Woods  v. 
Rainey,  16  Mo.  484;  Payne  v.  Snell, 
4  Mo.  238;  Devore  v.  Pitman,  8  Mo. 
179;  State  v.  Bacon,  24  Mo.  A.  403. 

Mont. — Parrott  v.  Scott.  6  Mont 
840.  12  P  768;  Ryan  v.  Kinney,  S 
Mont.  464. 

N.  J. — Morrison  v.  Bernards  Tp., 
86  N.  J.  L.  819;  Newark  V.  Davis, 
IS  N.  J.  L.  21. 

N.  Y. — Gansevoort  Bank  v.  Bmpire 
State  Surety  Co^  112  App.  Div.  600, 
NTS  882  faff  117  App.  Div.  466, 
102  NTS  644j;  Schoharie  County  v. 
Pln^Uur,  8  Lane.  8;  Howard  v.  Farley. 
26  N.  T.  Super.  699;  Livingston  v. 
Hammer,  20  N.  T.  Super.  670;  Barton 
V.  Donnelly.  6  Misc.  473,  27  NTS 
626;  KampW  V.  Horan.  4  NTS  61 
[aff  123  N.  T.  663  mem,  26  NG  760 
mem]:  Luce  v.  Alexander,  4  NTClv 
Proc  428  [aff  100  N.  Y.  613  meml; 
Field  V.  Van  Cott,  16  AbbPrNS  349; 
Mahoney  v.  Gunter,  10  AbbPr  431; 
Morange  v.  Mudge,  6  AbbPr  243; 
Slack  v.  Heath.  1  AbbPr  881:  Whit- 
ney V.  Spencer,  4  Cow.  89;  McKinstry 
T.  Solomons,  2  Jcduis.  67  [aff  13 
Johns.  27]. 

Oh. — ^Portage  ^nal,  etc.,  Co.  v. 
Crittenden,  17  Oh-  486;  Bush  v. 
Critchfleld.  4  Oh.  108;  Mason  v.  Mont- 

Somery,  Wright  722;  Pittsburgh,  etc., 
Co.  V.  Schmidt,  8  Oh.  Clr.  Ct.  356, 
4  Oh.  Clr.  Dec.  636. 

Or. — Crook  County  v.  Bushnell,  16 
Or.  169.  13  P  886;  Hannah  v.  Wells, 
4  Or.  249. 

Pa. — Com.  v.  Smith.  4  Fhila.  61; 
Com.  V.  Pray,  1  Phila.  58. 

S.  C. — State  V.  Seabrook,  81  S.  C. 
806.  8  SB  802. 


Tenn. — ^Wiley 
Humphr.  10. 

Va.— Waller  v.  Ellis,  2  Munf.  (16 
Va.)  88;  Moss  v.  Moss,  4  Hen.  ft  M. 
(14  Va.)  288'  Winslow  v.  Com,  2 
Hen.  ft  U.  (12  Va.)  469. 

W.  Va. — State  v.  Phares.  84  W.  Va. 
667;  Bratt  v.  Marum,  24  W.  Va.  662: 
Baltimore,  etc.,  R.  Co.  V.  Bitner,  IS 
W.  Va.  4^6. 

[a]  A3imgSag  oonolqsloaji . — Whe re 
nothing  is  set  forth  but  "the  terms 
and  conditions  oC  the  bond  other 
than  the  final  sum  thereof  and  the 
amount  of  the  condition  thereof,  the 
attempted  allegation  of  the  breach 
thereof  is  solely  of  conclusions.  'That 
all  conditions  were  fulflUed' — there 
being  no  statement  of  what  the  con- 
ditions were — 'and  all  things  hap- 
pened'— no  things  being  set  forth — 
and  all  times  elapsed  necessary  to 
entitle  the  plaintiff  to  maintadn  this 
action'- — with  no  dates  or  periods  or 
times  set  forth,  are  pure  conclusions 
and  hence  bad."  Gansevoort  Bank  v. 
Empire  State  Surety  Co.,  Il2  Add. 
Div.  600,  602,  98  NTS  388  [aff  117 
App.  Dlv.  466,  102  NTS  6441. 

[b]  A  oovttt  on  an  ofllMal  bond 
■iTMi  to  *  oovntr  Judge  In  his 
onioial  capacity  Is  bad  unless  It 
alleges  the  condition  required  by  the 
statute  of  the  state.  Patrick  v. 
Hucker(19  111.  428. 

[c]  wlMM  Ut*  MoMsBtal  dertraa^ 
tloa  of  the  bond  is  allsged,  the  sub- 
stance of  ita  condition  must  be  set 
out  in  the  declaration.  Waterman  v. 
Dockray,  66  Me.  62. 

S8.  Dorsey  v.  Biddle,  2  Bibb  <Ky.) 
312. 

99.  State  V.  Leonard,  6  Blackf. 
(Ind.)  178.    See  also  Infra  I  177. 

40.  Holley  v.  Acre,  23  Ala.  608 
(holding  that  a  count  on  the  penalty 
alone,  not  noticing  the  condition,  la 
sufficient);  Sterne  v.  Trott,  11  Conn. 
669  (holding  that,  In  an  action  on  a 
bond  given  by  a  guardian  for  the 
faithful  discharge  of  his  trust,  plain- 
tiff may  declare  on  the  penal  part 
of  the  bond  without  setting  out  the 
condition);  Boothbay  Harbor  v. 
Marson.  118  Me.  606.  92  A  623;  Colton 
V.  Stanwood,  68  Me.  482;  Burkholder 
V.  Lapp,  81  Pa.  322. 

41,  Burkholder  v.  Lapp,  81  Pa. 
322. 

_4a.  ,u.  S. — U.  S.  V.  Thompson,  I 
F.  Cas.  No.  28,  1  Gall.  SS8. 

Ala.— Ladd  v.  Smith,  10  8  886; 
Montgomery  v.  Montgomery,  etc., 
Plank-Road  Co.,  81  Ala.  76;  UlUer 
V.  Mclntyre,  9  Ala.  688:  HUl  T.  Flts- 
patrick,  6  Ala.  814;  McRaa  v.  Ue- 
Lean,  8  Port,  188. 

Ark.— Nunn  v.  Ooodlett.  10  Ark. 
89;  Cheadle  v.  Riddle,  6  Ark.  480; 
Irvin  V.  Sebastian.  6  Ark.  88:  Watkins 
V.  McDonald.  8  Ark.  266;  Auditor  v. 
Woodruff.  2  Ark.  78,  38  AmD  868. 

Cal. — Anaheim  Union  Water  Co.  v. 
Parker.  101  Cal.  488.  S6  P  1048; 
Ghlradelll  v.  Bourland.  82  Cal.  686; 
Peo.  V.  Love,  26  Cal.  620:  Under- 
bill V.  Sonora,  17  Cal.  172;  Parley 
V.  Moran,  8  Cal.  Unrep.  Cas.  572,  81 
P  168. 

Conn. — Adams  v.  Way,  38  Conn. 
419;  Crosby  v.  New  London,  etc.,  R. 
Co^26  Conn.  121. 

_FIa.~BooBke  v.  Qulf  Ice  Co,  24 
Pla.  661.  E  S  247. 

Ga. — Rogers  v.  Mariner,  80  Qa. 
615. 

III. — Stearns  v.  Cope,  109  III.  840; 
McCarthy  v.  Chicago.  58  111.  38;  St. 
Louis,  etc.,  R.  Co.  v.  Coultas,  33  111. 
188;  Patrick  v.  Rucker,  19  111.  428; 
Toung  V.  CTampbell,  10  III.  SO;  Cole 
V.  Chapman.  3  III.  84. 


been  held,  however,  that  the  condition  of  the  bond 
need  not  be  set  out  in  a  declaration  or  eompUiint 
on  a  bond  conditioned  for  the  performance  of  cove- 
nants;" or  in  a  declaration  or  complaint  on  the 
penal  part  of  the  bond;"  for  if  defendant  intends 
to  plead  performance  of  the  condition  he  moat 
crave  oyer  of  the  bond  and  its  condition.**  In 
ailing  the  condition,  it  is  sufficient  to  set  out 
its  substance  in  general  terms."  Where  a  copy  of 
Cannon,  8 


Ind. — Robertson  v.  Smith,  129  Ind. 
422,  28  NB  867.  16  LRA  273;  Kemp- 
shall  V.  East,  187  Ind.  320,  26  NE 
836:  Faurota  v.  State,  128  Ind.  «, 
23  NE  971;  CogKeshall  v.  State,  112 
Ind.  661,  14  NE  666;  Wright  v. 
Manns,  111  Ind.  428,  12  NE  1 60 : 
Hlatt  V.  State,  110  Ind.  472.  II  NE 
369;  Cress  v.  Hook,  73  Ind.  177; 
Shapendocla  v.  Spencer,  7%  Ind.  133; 
Sammons  v.  Newman,  27  Ind.  608; 
Wlnshlp  V.  Clendenning,  24  Ind.  489; 
May  V.  Johnson,  8  Ind.  449;  Parker 
V.  State,  8  Blackf.  292;  Strange  v. 
Lowe.  8  Blackf.  243;  Lovejoy  v. 
Bright.  8  Blackf.  206;  Irish  v.  Irish. 
6  Blackf.  436;  McClure  v.  Cole.  « 
Blackf.  290 ;  McKay  v.  Craig.  6 
Blackf.  168;  Sherry  v.  Foresman,  S 
Blackf.  66;  State  v.  Harding.  5 
Blackf.  604;  Grant  v.  Whlleman,  E 
Blackf.  67;  Wilson  v.  Lilly.  1  Blackf. 
868;  Lemon  v.  Hay.  1  Blackf.  227; 
Midland  R.  Co.  v.  Eller,  7  Ind.  A. 
216.  88  NB  265;  Slnyter  v.  Union 
CenL  L.  Ins.  Co..  3  Ind.  A.  812.  29 
NE  608. 

,  Iowa. — (nancy  V.  Kenworthy.  74 
Iowa  740,  86  NW  427,  7  AmSR  608; 
Tucker  v.  Silver.  9  Iowa  261. 
„Ky.— Blxler  v.  Parker,  8  Bush  166; 
Hawkins  v.  Walkers,  4  Bibb  28S: 
Governor  v.  Throckmorton,  8  Bibb 
248* 

Me. — State  V.  Peck.  68  Me.  128. 

Md.— Toung  V.  State.  7  OIU  ft  J. 
263:  Armstrong  v.  Robinson,  6  Gill 
ft  J.  412;  Alletn  v.  Pattison,  8  Harr. 
ft  M.  98. 

Mass. — Cktodyear  Dental  Vulcanite 
Co.  V.  Bacon.  148  Mass.  S48,  20  NB 
176;  Bean  v.  Parker.  17  Mass.  691. 

Minn.— Hall  v.  Williams,  18  Minn. 
260. 

MiS8.~-KingkendalI  v.  Perry.  ZS 
Miss.  228;  Matthews  v.  Bailey,  za 
Miss.  88. 

Uo. — Stata  V.  Patton.  42  Mo.  630: 
Finney  v.  State,  9  Uo.  «82:  Bttnolat 
V.  Carondelet,  8  MOt86a. 

Nebr.— Barr  v.  Ward.  86  Nsbr. 
906.  66  NW  282. 

N.  J. — Cotton  V.  New  Provldenea 
Tp^^  47  N.  S.  U  401,  2  A  268:  Condlt 
V.  Baldwin.  19  N.  J.  U  148;  Crane 
Ailing.  16  N.  J.  L.  428. 

N.  T.— Smith  V.  Holmes,  19  N.  T. 
271 ;  PorUr  v.  Kingsbury,  6  Hun 
697-  Loomis  v.  Brown,  16  Barb.  826; 
McQraw  v.  Morgan,  6  Daly  498  Tapp 
dlsm  68  N.  T.  642  meml;  De  Surest  T. 
Baker.  1  AbbPrHS  84:  Hubbard  v. 
New  York.  etc..  R.  Co..  14  AbbPr 
276;  Millar  v.  New  York.  etc.  R.  Co.. 

8  AbbPr  431:  Oauntler  v.  Wheeler, 
31  HowPr  187:  Douglass  v.  Rath- 
bone.  6  HUl  143:  WiUlams  v.  Maden. 

9  Wend.  240:  Potter  v.  Bacon.  2 
Wend.  188;  Hughes  v.  Smith.  S 
Johns.  168. 

N.  a— UcOibboney  v.  Mills,  8B  N. 
C.  168. 

Oh. — Gutrldge  v.  Vanatta.  27  Oh. 
St.  866;  State  v.  Caffee.  6  Oh.  150; 
Mason  v.  Montgomery,  Wright  722. 
^  Or.— Cook  County  v.  Bushnell.  IB 
Or.  188,  18  P  886;  Cooper  v.  UcGrew, 

8  Or.  827. 

Pa.— State  v.  Pray.  1  Phlla.  68. 

S.  C. — State  V.  Moses.  18  S.  C. 
366;  Hale  v.  Hall.  4  S.  C.  L.  316. 

Tenn. — Smith  v.  Wilkinson.  5 
Coldw.  157:  Fossett  v.  Turnage.  9 
Humphr.  686;  State  v.  Witherspoon, 

9  Humphr.    894;    Haley    v.  Long, 
Peck  93 

Tex. — ^Wilson  v.  Wichita  County, 
67  Tex.  647.  4  SW  67;  Marshall  v. 
Bafley,  27  Tex.  686. 

Vt.— Austin  v.  Dills,  1  Tyler  308. 

Vs.— Smith  V.  Lloyd.  16  Oratt. 
(i3  Va.)  296:  Sterrett  v.  Teaford. 


For  later  eaass,  AarMopmuta  and  Qbaafa*  in  the  law  see  cumulative  Annotations, 


170-m)  BONDS 

the  bond  is  annexed  to  the  declaration  and  referred 
to  therein,  the  condition  eafBeiently  appears,  al- 
tho^  the  averment  thereof  is  oanlesaly  made,** 
or  is  omitted  altogether.** 

[k  171]  (7)  Settiiig  Out  Oopy  of  Bond.  If  the 
contents  of  the  bond  and  a  breach  thereof  are  sub- 
stantially set  forth  in  the  complaint,  it  is  not  neces- 
sary to  attach  to  it  a  copy  of  the  bond  itself,** 
nnless  required  by  statute  or  by  rule  of  court,**  in 
which  ease  it  must  be  done  or  a  demurrer  lies  for 
insufBeiency .*'  The  bond  or  copy  so  filed  must  be 
identified  by  reference  thereto  in  the  body  of  the 
declaration  or  petition.**  Where  a  bond  is  filed  in 
a  suit  again&t  the  executor  of  the  obligor,  a  eopy 
may  be  deelued  on  against  the  heirs  in  another 
court.** 

172]  (8)  Settliu;  (hik  Instrument  Referred  to 
in  Bond.  If  an  instrument  or  obligation  referred 
to  in  a  bond  or  its  condition  is  material  and  neees- 
saiy  to  warrant  a  recovery,  it  should  be  alleged;" 
and  where  the  action  is  on  a  bond  for  breach  of 
eontraet  in  writing,  the  contract,  or  a  copy  thereof. 


[9  0.  J.]  97 


should  be  filed  with  the  complaint."  Where  the 
contract  is  in  separate  parts,  all  the  parts,  or  eojnes 
of  all,  should  be  filed  with  the  complaint;"*  and  if 
the  contract  has  been  modified,  the  complaint  should 
be  based  on  the  contract  as  modified.""  A  complaint 
defective  in  that  respect  cannot  be  cured  by  the 
averments  of  a  reply  to  an  answer  to  such 
complaint."* 

[$  173]  (9)  Negativing  Defenses.  The  declara- 
tion or  complaint  on  a  bond  need  not  deny  or  take 
notice  of  any  matter  of  defense,""  unless  such  mat- 
ter constitutes  a  qualification  of  the  original  obliga- 
tion or  liability."* 

[f  174]  (10)  Ferfonnance  of  Oonditions  Prece- 
dent— (a)  In  Oeneral.  Where  an  action  is  brought 
on  a  bond  with  collateral  conditions,  and  the  bond 
contains  conditions  to  be  performed  by  plaintiff 
precedent  to  the  liability  of  defendant,"'  the  decla- 
ration or  complaint  should  allege  a  performance  of 
the  conditions  precedent,"^  or  a  valid  excuse  for  non- 
performance;""  and  the  failure  to  so  allege  renders 
the  declaration  subject  to  demurrer."**  By  statute  in 


4  Ontt.  (4B  Ta.)  84;  SUb  v.  Plndall. 
i  LeiKh  (S8  Va.)  109;  Watson  v. 
Lynch.  4  Hunf.  (18  Va.>  94:  Newnwui 
T.  Gnham.  8  Muaf.  (17  Va.)  187; 
Gordon  y.  Brown.  8  Hen.  &  M.  (13 
Va.)  219:  Hammltt  v.  Bullett,  1  Call 
(fi  Va_)  667.  „.      „      .  . 

Wash.— Ferry  ▼.  King  County.  2 
Wash.  117.  28  P  H7. 

43.  Palestine  Bldr  Assoc.  _v. 
Spenseman.  (N.  J.  Sup.)  48  A  6S3. 

>tr  Ha«elet  t.  Holt  County.  61 
Nebr.  716,  71  NW  711:  Brown  v. 
Warden.  44  N.  J.  L.  177.  , 

45.  Timtnonavllle  Bank  v.  Fidel- 
ity, etc..  Co.,  120  Fed.  816;  Gibson 
T.  Robinson,  90  Ga.  766,  16  SB  969, 
15  AmSR  260;  Terry  v.  Johnson. 
109  Ky.  689.  60  SW  800.  22  KyL  1210: 
United  Surety  Co.  v.  Summers,  XIO 
Md.  95.  72  A  776.  .  .  .  _ 

ral  If  a  boad  la  oopisd  Into  tlie 
eomplatet,  and  its  execution  and  de- 
livery are  alleeed,  it  Is  suQlclent. 
Haxelet  Holt  County,  61  Nebr.  716. 
71  NTV  717 

46.  TimmonsTille  Bank  t.  Fidelity, 
etc,  Co..  120  Fed.  816;  State  v. 
Adams.  16  Ind.  A.  $10.  41.^ -tl' 
Walburn  v.  Cbenault,  48  Kan.  868. 
13  P  667. 

ral  A  statirtOTT  prorlsloiL  Uiat  It 
la  sitfflolaat  to  set  ^ortli  a  copy  of 
the  bond  applies  only  to  an  Instru- 
ment which,  on  Its  face,  Is  a  com- 
plete and  binding  oblintion.  Broome 
T.  Taylor,  76  N.  T.  664  [rev  9  Hun 
1551. 

47.  State   v.   Adams,  '16  Ind.  A. 

304,  44  NE  47.  ,  . 

48.  Rogers  v.  State.  78  Ind.  329 
(holding  that  a  declaration  on  a 
bond,  containing  no  averment  that 
a  copy  is  flied,  but  having  annexed 
a  different  Instrument,  under  the 
heading  "Copy  of  Bond."  Is  bad  on 
demurrer);  Brown  v.  Warden.  4*  N. 
J.  L.  177;  Harrison  v.  Vreeland.  38 
N.  J.  L.  866  (the  last  two  cases 
holding  that  the  court  will  not  no- 
tice the  copy  of  the  bond  annexed, 
unless  It  is  referred  to  In  the  plead- 
InK  as  so  annexed). 

[a]  Uentmoatloa  licld  snftoleat. 
— (1)  If  there  Is  a  particular  de- 
scilDtlon  of  the  bond  In  the  com- 
plaint followed  by  an  averment  that 
a  copy  Is  filed  herewith  and  the 
copy  appears  following  the  comp- 
laint,. It  Is  sufBclently  Identified. 
Blackburn  v.  Crowder,  108  Ind.  2Sfi, 
9  NE  108.  (2)  If  the  oopy  Is 
wrongly  referred  to  but  1b  otherwise 
Identified.  It  Is  sufficient  Wall  v. 
GalTin,  80  Ind.   447,     ^  , 

4B.  Waller  v.  Bills,  8  Uunf.  (16 
Va.)  8g. 

60.  Ark. — Lyle  v.  Jackson  County, 
23  Ark.  63. 

IlL— Hart  T.  Tolman.  6  IlL  1 
(holding  that,  where,  In  an  action 
on  a  bond  conditioned  for  the  pay- 


ment  of  money  when  the  obligor 
shall  be  released  from  another  bond, 
one  count  refers  to  the  original  bond, 
but  neither  the  bond,  the  condition 
thereof,  nor  the  manner  of  its  re- 
lease, is  set  out  in  the  pleadings,  the 
declaration  is  Insufficient). 

N.  Y. — Kamping  v.  Horan.  4  NTS 
61  [aft  123  Y.  663  mem,  26  NB 
760  meml. 

Oh. — Portage  Canal,  etc..  Co.  v. 
Crittenden,  17  Oh.  436. 

Okl. — National  Surety  Co.  v.  Hugo 
Bd.  of  Education,  S6  Okl.  669,  129  P 
26  (holding  that,  where  the  petition 
on  a  builder's  bond  charged  that 
the  building  had  not  been  con- 
structed according  to  the  contract, 
but  the  contract  was  hot  pleaded, 
nor  was  It  charged  that  It  was  lost 
or  beyond  the  reach  of  plaintiff,  nor 
were  Ita  contents  proved,  plaintiff 
was  not  entitled  to  reoover). 

[a]  ■■iigimsiili  Tliii  complaint 
need  not  set  forth  the  whole  of  an 
assessmsnti  In  an  action  on  a  bond 
conditioned  for  the  payment  of  an 
aaessment.  U.  8.  v.  O'Neill,  19  Fed. 
667. 

51.  Potts  T.  Hartman.  101  Ind. 
369. 

6L  Potts  V.  Hartman.  101  Ind. 
369. 

n.  people's  Liumber  Co.  v.  Oll- 
lard.  186  Cal.  66.  «8  P  676;  Victor 
Sewing  Mach.  Co.  v.  Scheffler,  61  Cal. 
630,  686  (where  the  bond  was  given 
to  secure  the  faithful  performance 
of  an  agreement  of  one  liOnsdale 
with  plaintiff,  and  It  appeared  at 
the  trial  that  some  changes  had  been 
made  In  the  oontract  after  the  bond 
was  given,  and  the  action  was  on 
the  bond,  and  it  was  alleged  that 
the  breach  arose  because  of  Uons- 
dale's  failure  to  keep  the  original, 
contract.  The  court  said:  "It  nec- 
essarily follows  that  plaintiff  can 
not  recover  damages  for  non-per- 
formance by  Lonsdale  of  the  condi- 
tions of  the  original  agreement,  upon 
which,  and  the  non-performance  by 
Lonsdale  of  the  conditions  of  which, 
plaintiff  alone  counts  In  his  com- 
plaint. Even  If  it  should  be  admit- 
ted that  the  change  in  the  contract 
between  plaintiff  and  Lonsdale  was 
one  contemplated  by  the  wording  of 
the  bond,  plaintiff  could  not  recover 
upon  the  allegations  of  the  terms  of 
the  original  contract,  and  of  non -per- 
formance of  Its  conditions  by  Lone- 
dale.  His  complaint  should  have  set 
forth  thesubstltuted  agreement") : 
Potts  V.  Hartman.  101  Ind.  869. 

64.  Potta  T.  Hartman.  101  Ind. 
869. 

66.  Conn. — Mix  v.  Page,  14  Conn. 
S29. 

111.— Lesber  v.  U.  S.  Fidelity,  etc.. 
Co..  144  111.  A.  668  EaS  289  III.  602, 
88  NS  S061. 


Ind. — Knight,  etc.,  Co.  v.  Castle, 
172  Ind.  97,  87  NB  676.  27  LRANS 
578. 

Minn. — Romer  v.  Conter,  68  Minn. 
171.  64  NW  1062. 

Oh. — Mason  T.  Montgomery. 
Wright  722. 

[a]  lUnstsatloas^d)  A  declara- 
tion relying  on  a  bond  which  pro- 
vides that  suit  hereon  must  be 
brought,  if  at  all,  within  a  specified 
period,  need  not  set  up  excuses  for 
failure  to  bring  suit  within  such 
time  In  order  to  state  a  cause  of 
action.  Lesher  v.  U.  S.  Fidelity, - 
etc.,  Co.,  144  111.  A.  632  [aS  288 
111.  602,  88  NB  208].  (2)  If  a  de- 
mand for  payment  Is  alleged,  a  fail- 
ure to  stale  of  whom  made,  or  that 
It  was  made  improperly  or  of  the 
wrong  person.  Is  a  matter  of  defense. 
Cltlsens'  Bank  v.  Los  Angeles  Iron, 
etc.,  Co.,  131  C^.  187,  68  P  462.  82 
AmSR  841. 

fb]  PerformaBoe  of  the  ooadl- 
tloa  Is  a  matter  of  defense,  and  the 
complaint  need  only  state  the  con- 
dition In  general  terms.  Mason  v. 
Montgomery,  Wright  (Oh.)  723.  See 
also  supra  f  170. 

[c]  Hatter  of  defsasanoe  need  not 
be  set  out,  but  must  be  availed  of 
by  plea.  Booth  v.  Comegys,  Minor 
(Ala.)  201. 

rd]  A  proviso  whioh  Is  not  a 
part  of  the  ooreaanttaur  olanse  need 
not  be  negatived  in  a  declaration  on 
the  guaran^  In  a  bond  that  the 
obligee  should  be  able  to  collect  a 
debt.   Adams  v.  Way.  88  (^nn.  419. 

68.  Mix  V.  Page,  14  Conn.  329. 
ST.   See  ■uora|8_141-148. 

08.  Fla.— U.  S.  Fidelity,  etc..  Co. 
V.  PIstrict  Grand  I>odge  No.  87,  G. 
U.  O.  O.  F..  68  Fla.  878.  60  S  962. 

Ind.~Knlght.  etc.,  Co.  v.  Castle, 
172  Ind.  97.  67  NB  976,  27  LRANS 
678:  Hicks  V.  Zion.  68  Ind.  648. 

Ky.— U.  S.  Fidelity,  etc.,  Co.  v. 
Columbus  Baptist  Church,  102  SW 
326. 

Nebr.— Barr  v.  Ward.  36  Nebr.  905, 
65  NW  282  (condition  to  pay  for  all 
goods  furnished). 

N.  J. — Earle  v.  Fidelity,  etc.,  C^o., 
68  A  lOTft. 

N.  T.— Hatch  v.  Peet.  28  Barb.  676 
(discontinuance  of  certain  suits) ; 
McKlllip  V.  McKlllip.  8  Barb.  662; 
Apple  V.  National  Automatic  Weigh- 
ing Mach.,  76  Misc.  241,  134  NY3 
682:  Whitney  v.  Spencer,  4  Cam.  89; 

Vt. — Jones  V.  Cwoper,  2  Alk.  64. 
16  AmD  678. 

Va.— Smith  v.  Lloyd.  16  Oratt.  (67 
Va.)  295. 

Wash. — Larson  v.  Winder.  14 
Wash.  647.  46  P  316. 

69.  U.  S.  Fidelity,  etc..  Co.  v. 
District  Grand  Lodge  No.  27.  G.  U. 
O.  O.  F.,  68  Fla.  37^  60  S  962. 

ao.   U.   S.  Fidelity,   etc,  Co.  t. 
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pleading  the  performance  of  a  condition  precedent, 
it  is  not  necessairy  to  state  the  facts  constituting 
performance,  but  the  party  may  state  generally  that 
he,  or  the  person  whom  he  r^resents,  has  duly  per- 
formed all  the  conditions  on  his  part;"  and  on  the 
other  hand,  where  the  facts  recited  show  perform- 
ance, a  general  allegation  of  performance  is  un- 
necessary." Where  concurrent  acta  are  to  be  per- 
formed at  the  same  time,  it  need,  only  be  alleged 
that  there  is  a  readiness  and  willingness  to  perform, 
without  averring  an  opportunity  to  perform,  and 
that  the  other  was  requested  to  perform  but  refused 
and  neglected  so  to  do,""  although  it  has  been  held 
that  in  such  a  case  plaintiff  should  allege  a  tender 
of  performance  on  his  part.^ 

Where  there  has  been  a  waiver  of  a  condition 
precedent,  instead  of  pleading  performance,  plain- 
tiff should  allege  the  facts  opnstituting  the  waiver." 

[$  175]  (b)  Demand  or  B«aitest.  Where  a  de- 
mand for  performance  is  not  necessary  as  a  con- 
dition precedent  to  an  action  on  the  bond,^  aa 
where  the  bond  is  to  be  paid  or  performed  at  a 
specified  time  and  place,  it  is  not  necessary  for 
plaintiff  to  aver  a  presentment  and  demand  at 
such  time  and  place."'  But  where  a  demand  is 
necessary  to  fix  the  liability  on  a  bond""  it  is  part 
of  the  contract  and  must  be  averred  in  the  com- 
plaint."* In  declaring  on  a  bond  conditioned  to 
pay  or  to  do  an  act  when  thereto  requested,  the 
request  must  be  averred  with  all  the  necessary  cir- 
cumstances of  time  and  place."^  But  where  a  party 
enters  into  a  bond  to  pay  his  own  debt  "on  re- 
quest" or  "on  demimd,"  it  is  n^^arded  as  an  nnder^ 


District  Grand  Lodge  No.  27,  O.  U. 
O.  O.  F.,  S8  Fla.  873,  KO  B  962;  Sarle 
V.  Fidelity,  etc.,  Co.,  (N.  J.)  $8  A 
1078. 

ei.  U.  S.  Fidelity,  etc,  Co.  v. 
District  Grand  Lodge  No.  27,  G.  U. 
O.  O,  F.,  68  Fla.  lit,  BO  S  962;. 
Thomason  v.  Kenny,  4  Ga.  A.  721, 
63  SB  470;  Gansevoort  Bank  v.  Shn- 
plre  State  Surety  Co.,  117  App.  DIt. 
466,  102  NTS  644.  And  see  generally 
Contracts  [9  Cyc  722]. 

[al  llattara  of  exewM  for  wm- 
performauoa  are  not  covered  by  the 
Florida  statute,  and  they  should  be 
stated  specially  as  required  by  the 
rules  oi  pleading  at  common  law. 
U.  S.  Fidelity,  etc.,  Co.  v.  District 
Grand  Lodge  No.  27,  G.  U.  O.  O.  F.. 
68  Fla.  87S.  50  S  962. 

es.  Thomason  t.  Kenny,  4  Ga.  A. 
721.  «S  SB  470. 

63.  TInney  v,  Ashley,  16  Pick. 
(Mass.)  646.  2ff  AmD  620. 

64.  Drummond  v.  Churchill,  17 
He.  326. 

65.  Guilford  Granite  Co.  t.  Har- 
rison Granite  Co.,  23  App.  (D.  C.>  1. 

66.  Bee  supra  S  142. 

67.  Austin  V.  Burbank,  2  Day 
(Conn.)  474.  2  AmD  119;  New  South 
Brewing,  etc.,  Co.  v.  Price,  60  SW 
•63.  21  KyL  11;  Kepp  v.  Wiggett,  « 
C.  B.  280,  <0  EiCL  280,  186  Reprint 
1269. 

[al    b   aa    aeUon    on  Intwaat 

«ounoiui  payable  at  a  particular  time 
ana  place.  It  Is  not  necessanr  to  al- 
lege a  demand.  New  South  Brewbig, 
etc..  Co.  V.  Price,  BO  SW  961,  81  KyL 
11. 

rb]  On  Injnnotlon  iMmfl- — ^Demand 
and  refusal  to  pay  need  not  be  al- 
leged where  the  action  is  on  an  In- 
junction bond.  Montana  Min.  Co. 
V.  St.  Louis  Min.,  etc..  Co.,  19  Mont. 
313,  48  P  306.  See  generally  In- 
junctions \22  Cyc  1044]. 

rcl  A  dlatliiotlon  has  been  mads 
that,  where  the  bond  Is  conditioned 
for  the  delivery  of  property  at  a 
certain  time  and  place,  the  declara- 
tion need  not  aver  a  demand  of 
the  property  at  that  place;  it  la 
otherwise  where  the  condition  la  for 


the  payment  of  money,  Mitchell  v. 
MerrllL  8  Blaekf.  (Ind.)  87,  18  AmD 

128 

68.  See  supra  il  142.  148. 

69.  Mutlally  v.  Townaend,  119 
Cal.  47.  60  P  1066;  Gardner  v.  Don- 
nelly, 86  Cal.  867,  24  P  1072  (allega- 
tion of  demand  and  refusal  held  suffi- 
cient) :  Morxan  v.  Menxles.  66  Cal. 
248,  8  P  807;  Nelson  v.  Bostwlck,  6 
Hill  (N.  T.)  37.  40  AmD  810. 

Ta]  b  an  action  on  a  bond  for 
title  (1)  it  is  necessary  to  aver  a 
demand.  Baynes  v.  Bernhard,  12  Qa. 
ISO.  See  generally  Vendor  and  Pur- 
chaser [89  Cyo  2096].  (2)  But  In 
an  action  on  a  bond  conditioned  that 
defendant  "would  make,  execute  and 
deliver  to  the  plaintiff  a  good  and 
sufllclent  warranty  deed,"  It  is  not 
necessary  for  plaintiff  to  allege  that 
he  prepared  and  tendered  such  a 
deed  to  defendant  for  him  to  exe- 
cute, or  that  plaintiff  demanded  a 
conveyance.  Rector  v.  Purdy,  1  Mo. 
186.  13  AmD  494. 

70.  McKlllIp  V.  McKIlllp,  8  Barb. 
(N.  Y.)  662;  Bush  v.  Stevens,  24 
Wend.  (N.  Y.)  266;  Jones  v.  Cooper, 
8  Aik.  (Vt.)  64,  16  AmD  678. 

71.  Nelson  T.  Bostwlok,  6  Hill 
(N.  Y.)  87.  40  AmD  810. 

T2.  Cltliens'  Bank  v.  Lob  Angeles 
Iron,  etc..  Co.,  131  Cal.  187,  68  P  462, 
82  AmSR  841. 

73.  dtlBsns*  Bank  v.  Los  Angeles 
Iron.,  etc,  Co.,  181  Cal.  187.  63  P  482, 
82  AmSR  841.    See  also  supra  I  178. 

74.  Johnson  t.  Cook,  24  Wash. 
474.  64  P  728. 

7B.  Atlantic  Trust,  etc,  Co.  v. 
LauHnburg,  168  Fed.  690,  90  CCA 
274;  Palmer  v.  Stebblns,  3  Pick. 
(Mass.)  188,  16  AmD  204;  DIsosway 
V.  Edwards,  134  N.  C.  264.  46  5E  SOI; 
Caldwell  V.  farmers'  Bank,  6  Rand. 
(27  Va.)  241;  Allison  v.  Farmers' 
Bank,  6  Rand.  (27  Va.)  204.  236 
(where  the  court  said:  "The  objec- 
tion, that  there  Is  no  statement  of 
any  amount  of  damage  as  having 
been  sustained  by  the  Bank,  appears 
to  me  to  be  frivolous.  This  Is  an 
action  of  debt  on  a  bond,  the  penalty 
of  which  Is  forfeited  by  a  single 


taking  to  pay  generally,  and  no  special  request  or 
demand  need  be  all^d."  Under  some  statutes,  in 
an  action  on  a  n^tiable  bond,  a  demand  need  not 
be  alleged  in  the  complaint,  the  suit  being  all  the 
demand  required*/'  and  where  a  demand  is  alleged, 
the  failure  to  state  of  whom  made,  or  that  it  was 
made  improperly  or  of  a  wrong  person,  is  a  matter 
of  defense  and  need  not  be  alleged  in  the 
complaint.'" 

176]  (11)  As  to  Baaugeft.  In  an  action  for 
the  sum  named  in  the  bond  as  a  penalty,  and  not 
as  liquidated  damages,  the  oomplaint  must  show 
damages  resulting  from,  the  breach."  Bnt  whe» 
the  eomplaint  gets  forth  the  breaches  of  the.  ecm- 
ditions  of  the  bond  the  lav  implies  damages,  and 
they  need  not  be  specifically  alleged;''  bat  the  fuet 
that  plaintiff  does  specify  the  items  of  damages 
sustained  does  not  make  the  complaint  demurrable, 
as  the  question  as  to  such  damages  will  be  deter- 
mined on  the  trial."  If  the  breaches  assigned  relate 
to  specific  acts  defendant  before  trial  may  ask  the 
court  to  require  plaintiff  to  file  a  definite  statement 
of  damages  to  be  claimed  '  as  a  result  of  such 
breaches,  '  but  this  demand  must  be  made  before 
trial,  and,  where  the  breach  allied  is  one,  the 
damages  for  which  are  all^d  to  equal  the  full 
penalty  of  the '  bond,  no  each  statement,  even  if 
asked  for  before  trial,  will  be  required  to  be  filed.'* 
Where  snbstantial  damages  are  not  alleged,  at  least 
nominal  damages  may  be  recovered.'*  Where,  how- 
ever, speeial  damages  are  claimed  they  must  be  al- 
leged<"^    The  fact  that  damages  are  claimed  in 

breach  of  the  condition,  however 
small  the  damage  occasioned  by  ft 
may  be.  At  Common  Law,  the  Judg'- 
ment  was  entered  accordingly,  for 
the  whole  penalty;  and  the  Judg- 
ment Is  still  to  be  thus  entered.  But, 
by  the  provisions  of  the  Statute,  It 


is  to  be  dischaVged  Imt  the  damages 
~  'ly  the  Jury,  for  the  breaches 
iroved.     But,   the   Plaintiff    Is  not 


bound,  even  since  the  Statute,  to  do 
more  than  to  state  the  condition 
of  the  bond,  and  to  asstEn  the 
breaches;  nor  Is  It  usual  for  htm.  In 
assigning  breaches,  either  in  the 
Declaration  or  replication,  to  state 
the  damages  occasioned  by  the 
breaches.  The  Plaintiff's  right  to  re> 
cover  a  Judgment  for  the  wnole  pen- 
alty, is  established  by  any  breach 
of  the  condition;  and  it  is  the  prov- 
ince of  the  Jury  to  assess  the  amount 
of  damage  sustained,  and  by  pay- 
ment of  whioh,  the  Judgment  for  the 

fienalty  Is  to  be  discharged").  Tay- 
or  V.  McClean,  8  Call  (7  Va.)  667. 
[a]  nie  law  Invlles  damage  tram 
the  breaoh;  and  tt  is  not  incumbent 
on  a  party  to  state  what  the  law 
necessarily  Implies.  Caldwell  v. 
Farmers'  Bank.  8  Rand.  (87  V«j_241. 

T6.  Williams  v.  Maden.  8  Wend. 
<N.  T.)  240. 

7T.  Atlantic  Trust,  etc.  Co.  v. 
Laurlnburg.  168  Fed.  690,  90  CCA  274. 

78.   Atlantic  Trust,   etc.,  Co. 
Laurlnburg.  168  Fed.  690.  90  CCA  274. 

7ft.  Fidelity,  etc.,  Co.  v.  Aultman. 
68  Fla.  228,  60  S  991:  Bprague  v. 
Wells,  47  Minn.  604,  BO  NW  686; 
Albany  Dutch  Church  v.  Vedder.  14 
Wend.  (N.  T.)  168.  And  see  lnfr& 
9  841. 

BO.  Ala.— I«wla      Paull.  42  Ala. 

136. 

Cal.— Elder  V.  Kutner,  97  Cal.  490. 
82  P  663. 

III. — Doane  v.  Chicago  Cl^  R.  Co.. 
61  111.  A  853  [aff  1601111.  28,  46  NS 
607.  36  LRA  688]. 

Mo. — State  v.  Blackman,  61  Mo. 
319. 

Mont. — Parker  v.  Bond,  6  Mont.  1. 
1  P  209. 

Or. — Brown  v.  Moore,  8  Or.  48B. 


For  later  obmb,  AartflopmeBtB  and  Qbaaffea  In  the  law  see  cumulative  Annotations,  same  title, .  _. 
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«xeesB  of  those  eovered  by  the  bond  does  not  make 
the  complaint  bad;^  nor  is  a  complaint  demnmble 
beeanae  a  penalty  ia  asked  -which  is  not  authorised.^ 
Wbere  the  bond  is  conditioned  to  pay  damages 
swarded,  the  complaint  mnst  allege  that  damages 
have  been  awarded.*" 

[i  177]  b.  Awrigmnent  of  Breaduo— (1)  Neces- 
ittgr— (a)  In  General**  By  the  early  common  law 
plaintiJBf  was  not  required  to  assign  breaches,  in 
an  action  on  a  bond,  since  he  not  only  bad  judgment 
to  recover  the  penalty  o£  the  bond,  together  with 
his  costs,  but  he  was  also  entitled  to  take  out  exe- 
cution for  the  whole,  without  any  regard  to  the 
damage  which  he  had  actually  sustained  by  the 
breach  of  the  condition  of  the  bond."   But  since 


the  statute  of  8  A  9  Wm.  HI,"  the  object  of  which 
was  to  compel  plaiirtifF  to  show,  on  the  record  in 
a  court  of  common  law,  the  amount  of  the  debt 
or  damages  really  due,  and  to  enable  defendant  to 
dispute  such  amount  before  a  jury,*'  and,  under 
similar  statutes  enacted  in  this  country,  it  is  gen- 
erally held  compulsory  on  plaintiff  to  assign  or  to 
suggest  breaches  of  the  conditions  of  a  bond  for 
the  performance  of  covenants  or  agreements.^ 
Although  the  authorities  are  conflicting  as  to  what 
part  of  the  record  shall  contain  such  assignment 
or  suggestion,  the  better  practice,  and  under  some 
statutes  it  is  expressly  so  required,  is  for  plain- 
tiff to  assign  the  breaches  in  his  declaration 
or  complaint,^  in  •  all  eases  coming  within  the 


8m  canerally  DamagM  [13  Cyo 
ITfl. 

SL  Fidelity,  «tc.,  Co.  t.  AuUnian, 
it  Fla-  228,  60  8  991;  Com.  v.  Lynd, 
14  Phlla.  (Pa.)  144:  Offterdinver  v. 
Ford,  92  Va.  S26,  24  BK  246;  Mc- 
UuKhHii  MUl  Co.  V.  Hamilton,  <1 
VailL^et.  Ill  P  1067. 

Ventura  County  v.  Clay,  114 
CaL  24i  46  P  9. 

83.  Tarpey  v.  SnlllenberKer,  10 
Gal.  ISO  (holdlnr  that  a  complaint 
on  an  Injunctloa  DOnd  conditioned  to 
pay  all  damaieB  awarded,  but  which 
does  not  alleve  that  any  damagea 
have  been  awanfled,  la  fatally  defec- 
tive); Wilaon  T.  iBom,  S  111.  A.  246. 

84.  AmatgnnuM  n  teaaaauB  la 
actlam  by  asalgiiM  see  intm  I  1S6. 

S6.  oalnsford  T.  Orlfflth,  1  Saund. 
SI,  85  Reprint  B9.  See  also  Infra  SI 
241-X4S. 

"At  common  law,  a  Judgment  In 
an  action  of  debt  on  bona  was  for  the 
penalty  of  the  bond,  without  refer- 
ence to  the  condition,  and  execution 
was  Issued  and  enforced  for  the  pen- 
alty, unless  the  defendant  applied 
to  a  court  of  equity  for  relief. 
Courts  of  law  afterwards  assumed 
to  grant  similar  relief  on  motion; 
so  that  the  plalntlCF  entered  his  Judg- 
ment for  the  penalty,  and  Issued  exe- 
cution accordingly;  and  directed  the 
sum  to  be  levied  at  his  peril.  This 
Is  still  the  practice  on  bonds  for  the 
payment  ox  money  only,  where  the 
sum  due  Is  mere  matter  of  computa- 
tion, and  there  Is  no  need  of  a  scire 
facias  to  assess  the  damages."  Har- 
mon V.  Dedrlck.  S  Barb.  (K.  Y.)  192, 
194. 

ea.  "By  Stat,  a  &  9  W.  8.  o  11.  B. 
8,  In  all  actions  In  any  Court  of 
Record  upon  any  bond,  or  on  any 
penal  sum,  for  non-performance  of 
MJty  covenants  or  agreements  con- 
tained In  any  Indenture,  deed,  or 
writing,  the  plaintiff  may  assign  as 
many  breaches  as  he  shall  think  fit; 
and  the  Jury  shall  assess  not  only 
such  damages  and  costs  as  have 
heretofore  oeen  usually  done,  but 
also  damages  for  such  of  the  breaches 
as  the  plaintiff  upon  the  trial  of 
the  Issues  shall  prove  to  have  been 
broken,  and  the  like  Judgment  shall 
be  entered  on  such  verdict  as  here- 
tofore has  been  usually  done.  And 
if  JudKment  shall  be  given  for  the 
plaintiff  on  demurrer,  or  by  confes- 
sion, or  nil  dlclt,  the  plaintiff  may 
suggest  upon  the  roll  aa  many 
breaches  as  he  shall  think  St'" 
Gainsford  v.  Orlfflth,  1  Saund.  61,  86 
Seprlnt  fi9,  62  note. 

87.  Shaw  V.  Worcester,  6  Blng. 
385,  19  ECL.  178,  130  Reprint  1328; 
Roberts  v.  Harlett,  2  Saund.  188,  86 
Reprint  964. 

[a]  Seasons  for  statnts'— (1)  "As 
the  law  stood  at  the  time  this  act 
was  passed,  If  there  was  a  judgment 
In  a  court  of  law  for  a  penal  sum, 
either  upon  a  demurrer,  or  upon  a 
cornoTlt  actionem,  or  by  default,  the 
defendant  was  exposed  to  the  danger 
of  an  execution  for  the  whole  pen- 
alty, and  had  no  mode  of  preventing 
such  an  inconvenience  but  by  filing 
a  bill  in  eqaity:  and  the  statute  was 
HiuMd  to  prevent  such  a  mischief, 
b]r  QompieAling  the  plaintiff  to  show, 
open  the  record  la  the  court  of  com- 
nion  law,  the  amowit  of  the  debt  or 


damagea  really  due,  and  of  enabling 
the  defendant  to  dispute  such  amount 
before  a  jury.  Thus  making  an  ap- 
peal to  a  court  of  equity  altogether 
unnecessary."  Shaw  v.  worceater,  6 
Bing.  286.  289,  1»  ECL  178,  130  Re- 
print 1328.  (2)  "This  statute  was 
meant  to  meet  tbe  case  of  non-per- 
formance of  covenants  and  agree- 
ments secured  by  bonds  or  inden- 
tures, and  which  covenants  are  to  be 
performed  at  different  times,  or  the 
monies  paid  by  instalments;  and  ex- 
tends as  well  to  bonds  with  condi- 
tions thereunder  written  for  the  per- 
formance of  anything  contained 
therein,  and  to  penaltlea  on  articles 
of  agreemejit,  or  the  like,  for  the 
non-performance  of  covenants  or 
agreements  contained  in  the  same 
articles,  etc,  as  to  covenants  and 
agreements  contained  In  another  In- 
denture, deed,  or  writing."  Gains- 
ford  V.  Orlfflth,  1  Saund.  ll,  68  note, 
85  Reprint  69,  63  note;  Collins  v. 
CoUlns,  2  Burr.  824,  97  Reprint  679. 

(b]  Aa  administration  bond  con- 
taining the  usual  conditions  Is  a 
bond  within  the  provisions  of  the 
statute.  Cope  v.  Bennett,  65  Sol.  J, 
621.  See  also  generally  Executors 
and  Administrators  [18  Cyc  1297]. 

88.  Ark. — Phillips  V.  Governor,  2 
Ark.  382;  Lyon  v.  fhrans,  1  Ark.  849 
(holding  that  the  act  of  1831  with 
regard  to  actions  on  bonds,  etc..  Is 
substantially  the  same  In  most  re- 
spects as  the  statute  of  8  &  9  Wm. 
Ill  c  II  I  8,  and  the  provisions 
thereof  are  compulsory  on  plaintiff 
to  assign  or  to  suggest  breaches; 
that  If  they  are  not  assigned  In 
cases  within  the  statute  plaintiff 
cannot  recover:  and  that  unless  the 
condition  and  breach  appear  on  the 
record  the  proceedings  will  be  erron- 
eous). 

D.  C— U.  S.  v.  Maloney,  4  App.  506. 

Md.— Clammer  v.  SUte,  9  Olll  279. 

Miss.— Riley  v.  Ruffln,  1  Miss.  426 
(holding  that  It  Is  error.  In  an  action 
on  a  bond  with  conditions,  to  assess 
damages,  where  there  Is  no  assign- 
ment of  breaches). 

N.  Y. — Western  Bank  v.  Sherwood, 
29  Barb.  383;  Reed  v.  Drake,  7  Wend. 
345;  Munro  v.  Alalre,  2  Cai.  320. 

Eng. — Hurst  v.  Jennings,  6  B.  &  C. 
650,  11  ECL  623,  108  Reprint  242 
(holding  that,  where  a  bond  ap- 
peared conditioned  for  the  payment 
of  a  sum  certain,  but  by  an  inden- 
ture of  even  date  It  was  agreed  that 
plaintiffs  should  he  at  liberty  to 
enter  up  Judgment  when  they  thought 
flt,  it  was  substantially  a  bond  con- 
ditioned for  the  performance  of  an 
agreement,  and  that  breaches  ought 
to  be  assigned);  Collins  v.  Collins,  2 
Burr.  820.  97  Reprint  679;  Welch  v. 
Ireland.  6  East  613.  102  Reprint  1424: 
Roberts  v.  Marlett,  2  Saund.  188,  86 
Reprint  964;  Hardy  v.  Bern,  6  T.  R. 
636,  101  Reprint  3S5;  Roles  v.  Rose- 
well,  6  T.  R.  638,  101  Reprint  302. 

[a]  lleason  for  rule.— "It  Is  now 
held,  notwithstanding  some  cases  to 
the  contrary;  Dry  v.  Bond,  BuUer 
N.  P.  164.  Walker  v.  Priestlv.  1 
Comyns  376,  92  Reprint  1119.  Paul 
V.  Rogers,  T.  SO  O.  3,  K.  B.  Roles 
V.  Rosewell,  B  T.  R.  688,  101  RepHnt 
802;  that  the  words  'may  assign,' 
In  the  first  part,  and  'may  suggest,' 
In  the  subsequent  part  of  the  statute, 


are  compulsory  upon  the  platntlfC 
For  the  Act  was  made  in  favour  of 
defendants,  and  Is  a  remedial  law 
calculated  to  give  plaintiffs  relief  up 
to  the '  extent  of  the  damages  sus- 
tained, and  to  protect  defendanta 
against  the  payments  of  further 
sums  than  are  in  conscience  due;  and 
also  to  take  away  the  neoessl^  of 

tirocsadlngs  In  equity  to  obtain  re- 
ief  against  an  unconscientious  de- 
mand of  the  whole  penalty  In  cases 
where  small  damagea  only  have  ac- 
crued. And  therefore,  It  Is  not  In 
the  plaintiff's  power  to  refuse  to 

groceed  according  to  the  statute,  but 
s  must  assign  the  breach  of  auch 
covenants  as  ne  proceeds  to  recover 
satisfaction  for."  Oalnsford  v.  Grlf- 
flth,  1  Saund.  68  note,  86  Reprint  69. 

[b]  Vnrpoae  of  statute. — "The 
statute  providing  for  the  assignment 
of  breaches  In  actions  of  debt  on 
bonds  for  the  performance  of  cove- 
nants, is  for  the  benefit  of  the  de- 
fendanta, to  save  them  from  the  pay- 
ment of  more  than  Is  equitably  du& 
or  from  the  expense  and  trouble  of 
an  application  to  a  court  of  equity." 
Harmon  v.  Dedrlck,  3  Barb.  (N.  Y.) 
192,  194. 

[c]  A  bond  conditioned  to  per- 
form as  award  Is  a  bond  to  perform 
an  agreement  within  the  meaning  of 
the  statute,  and  plaintiff  must  as- 
sign a  breach  of  the  condition  or  he 
cannot  recover.  Welch  v.  Ireland,  6 
East  613,  102  Reprint  1424. 

80.  U.  8.— AUantlo  Trust,  etc.,  Co. 
v.  Laurinburg,  162  Fed.  690,  90  CCA 
274;  Dixon  v.  U.  8^  7  P.  Cas.  No. 
3.984.  1  Brock.  177:  Hasel  v.  Waters,, 
11  F.  Cas.  No.  6,284,  3  Cranch  C.  C. 
682. 

Ala.— Holley  v.  Acre,  23  Ala.  608; 
Garnett  v.  Roper.  10  Ala.  842. 

Cal. — ^Morgan  v.  Menzles.  60  CaL 
341;  Baker  v.  Cornwall,  4  Cal.  16. 

111.— Folic  V.  Stevens,  64  III.  120; 
Hlhbard  v.  McKJndley,  28  111.  240; 
Hart  V.  Tolman,  6  III.  1;  Tonsor  v. 
Maryland  Fidelity,  etc.,  Co.,  168  111. 
A.  616;  Wilson  v.  Isom,  8  III.  A.  246. 

Ind. — Colgate  v.  Roberts,  86  Ind. 
464;  State  v.  Lane,  4  Ind.  168;  State 
v.  Harvey.  8  Blackf.  527;  State  v. 
Votaw,  8  Blackf.  2;  Brown  v.  Hart, 
7  Blackf.  429. 

Iowa. — Homer  v.  Harrison,  37  Iowa 
37S;  Ryder  t.  Thoma&  22  Iowa  60; 
Gordon  t.  Atkinson,  Uorr.  196. 

Ky. — Smlthlnson  v.  ITlvrlen,  10  Ky. 
Op.  340. 

Md.— James  v.  State,  8  Ud.  Sll. 

Mo. — Mutual  Ben.  Ins.  Co.  t. 
Brown,  80  Mo.  A.  469. 

Mont. — Van  Horn  v.  Holt,  SO  Mont. 
69.  72,  76  P  680  [cit  Cycl. 

Nebr. — Morlarty  v.  Cochran.  7B 
Nebr,  835,  106  NW  1011;  Lancaster 
County  V.  Fitsgerald.  74  Nebr.  438, 
104  NW  876.  13  AnnCas  88. 

N.  H. — 'Pickering  v.  Pearson,  6  N. 
H.  669:  Rand  v.  Rand,  4  N.  H.  267. 

N.  Y. — Beers  v.  Shannon,  73  N.  Y. 
292;  Western  Bank  v.  Sherwood,  29 
Barb.  388;  Patterson  v.  Parker,  2 
Hill  698;  Reed  v.  Drake,  7  Wend. 
246. 

Oh. — Portace  Canal,  etc.,  Co.  v, 
Crittenden,  17  Oh.  436;  State  V. 
Caffee,  6  Oh.  160. 

Pa. — ^Burkholder  v_^<wp,  31  JPa. 
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^tatnte;""  aiid  it  has  beep  he)d  that  the  omission  so 
to  allege  a  bieaeh  eannot  be  aided  or  cured  even  by 
verdict."^  But  according  to  soma  authorities;  and 
in  the  absence  of  a  statutory  provision  to  the  con- 
traiy,  plaintiff  may,  at  his  election,  assign  breaches 
in  uie  declaration,  or  he  may  declare  on  the  pen- 
alty, and,  if  defendant  puts  in  a  plea,  assign  the 
breaches  in  his  replication  or  surest  them  even 
in  other  parts  of  the  record." 
When  assignmrait  reanired,    The  statutes  only 

436,  29  SB  194;  Chalmers  v.  Olenn, 

18  S.  C.  469. 

Vt.— Webb  V.  Webb.  16  VL  636. 

Va. — ^Ward  v.  Fairfax  Juatlces,  4 
Munf.  (18  Va.)  494;  Sbelton  v.  Pol- 
lock, 1  Hen.  &  M.  (11  Va.)  423. 
'  Eng. — Canterbury  v,  Burlington-,  1 
Dowl.  P.  C.  N.  8.  285;  Quin  v.  King, 
1  M.  &  W.  42.  160  Reprint  3S8; 
Roberts  v.  Mariett,  2  Baund.  188,  85 
Jt«print  954. 

If  the  action  la  upon  a  bqnd,  for 
the  breach  of  any  condition  other 
than  for  the  payment  of  money, 
Bpeclflc  breaches  must  now,  as  for- 
merly, be  asalsned.  The  revised 
statutes  are.  In  this  respect.  In  force. 
<3  R.  S.  378).  The  present  case  Is 
not  one  of  those  tn  which,  by  the 
revised  statutes.  It  was  required  to 
asslern  specific  breaches  .  .  .  and  yet 
I  am  inclined  to  think  ttiat  now 
breaches  should  be  assigned  in  all 
eases,  and  that  this  Is  so,  from  the 
system  of  the  code,  which  requires 
a  plain  and  concise  statement  of 
facts  constituting  a  cause  of  action, 
(S  142;)  and  abolishes  a]l  the  forms 
of  pleading  heretofore  existing,  No 
cause  of  action  exists  unless  there 
has  been  a  breach  of  the  condition 
of  the  bond,  and  the  practice  of  crav- 
ing oyer  of  the  bond,  does  not  now, 

Srobably,  exist.  If  there  Is  a  con- 
ition  to  the  bond,  and  the  cause  of 
action  arise  from  its  breach,  I  think 
the  plalntlfF  should  state  the  fact  as 
one  of  the  facts  constituting  his 
cause  of  action."  Western  Bank  v. 
Sherwood,  £»  Barb.  <X.  Y.)  383,  385. 

"With  respect  to  the  pleading  .  ,  . 
the  general  practice  is  to  declare  as 
upon  a>  common  bond;  the  defendant 
In  his  plea,  seta  out  upon  oyer  the 
condition  of  the  bond,  which  Is  (for 
Instance)  to  perform  the  covenants 
In  an  indenture:  he  then  sets  out 
the  indenture  ana  the  covenants,  and 
pleads  a  performance  of  them;  the 
jilalntm  thereupon  In  his  replication 
assigns  breaches  of  the  covenants 
which  he  seeks  a  satisfaction  for, 
beginning  the  assignment  of  the 
second  and  every  subsequent  breach 
with  the  formal  words,  'And  for  a 
further  breach  the  said  A.  B.  accord- 
ing to  the  form  of  the  statute,  Ac, 
says,'  &c.  But  the  best  method 
seems  to  be,  to  state  the  condition 
of  the  bond  and  the  Indenture,  and 
to  assi^  the  breaches  in  the  declara- 
tion. For  if  the  defendant  should 
plead  noji  est  factum,  the  plaintiff 
may  find  some  difficulty  in  proceed- 
ing under  the  statute;  for  It  does  not 
seem  clear  whether  In  that  case  he  Is 
to  suggest  breaches,  or  to  sue  out  a 
scire  facias*  but  see  2  Saund.  187  in 
the  note.  Therefore  to  obviate  any 
difflculty,  the  plalntin  In  the  declara- 
tion upon  the  bond,  after  the  words 
'should  be  thereunto  required,'  had 
better  proceed  somewhat  In  this 
form.  And  the  J.  P.  according  to 
the  form  of  the  statute  In  that  case 
made  and  provided,  says,  that  the 
said  writing  obligatory  was  made 
with  a  condition  thereunder  written, 
that  If  the  above  bounden  W.  T.  &c. 
did  well  and  truly  observe,  &c.  all 
and  singular  the  covenants,  &c.  what- 
soever, which  on  the  part  of  the  said 
W.  &e.  were  or  ought  to  l>e  observed, 
Ac.  In  a  certain  Indenture  bearing 
date  with  the  said  writing  obliga- 
tory, and  made  between  the  said  J. 
of  the  one  part,  and  the  said  W.  of 
the  other  part,  according  to  the  true 
Intent  of  the  said  indenture,  then 
the  obligation  to  be  void,  &c.  And 


the  said  J.  further  says,  that  he.  by 
the  said  indenture  in  the  condition 
of  the  writing  obligatory  mentioned, 
did  demise  unto  the  said  W.  all  that,' 
&C.  so  setting  out  the  Indenture  of 
demise  with  a  profert,  and  as  many 
of  the  covenants  as  have  been 
broken,  and  assigning  breaches  of 
them,  and  concluding  thus:  'By  reason 
of  which  said  breaches  the  said  writ- 
ing obligatory  became  forfeited; 
wherebv  an  action  hath  accrued  to 
the  said  plaintiff  to  demand  and  have 
the  said  sum  of  500  I.  (the  penalty) 
above  demanded;  yet  the  said  de- 
fendant, although  often  requested, 
hath  not  paid  to  the  said  plalntlft 
the  said  sum  of  600  1.  above  de- 
manded, or  any  part  thereof,  but  so 
to  do  hath  hitherto  wholly  refused, 
and  still  doth  refuse,  to  the  damage 
of  the  plaintiff  of  20  ].'  &c.  as  usual. 
The  defendant  then  pleads  to  these 
breaches,  and  the  Issues  Joined  there- 
on are  tried  as  other  Issues  are." 
Galnsford  v-  Griffith,  I  Saund.  51,  58 
note,  86  Reprint  69,  66  note. 

"It  was  not  formerly  usual  to 
assign  them  in  the  declaration;  but 
this  is  now  commonly  done,  for 
avoiding  the  necessity  of  a  sugges- 
tion after  Judgment  on  demurrer,  or 
by  confession  or  nil  dlcet.  or  after 
a  plea  of  non  est  factum,  Ac."  1 
Tidd  Prac.  686. 

[al  "Tbm  action  Is  analogona  to 
an  action  on  commercial  paper,  where 
nonpayment  must  be  alleged  (S  Cyc 
136),  or  to  an  action  on  any  other 
form  of  written  contract  where  the 
breach  mnat  be  averred  (9  Cyc  728)." 
Van  Horn  v.  Holt,  SO  Mont.  69,  72, 
76  P  680. 

90.  Gordon_T.  Atkinson,  Morr. 
(Iowa)  196;  Pulkerson  v.  Steen,  8 
Ho.  377.  Bee  also  cases  supra  note 
89 

[a]    In  a  owm  or^laatlaa-  before 

»  jastaoe  no  assignment  of  breaches 
Is  necessary.  Vandagrift  v.  Tate,  4 
Blackf.  (Ind.)  174;  Evans  v.  Shoe- 
maker, 2  Blackf.  (Ind.)  237. 

91.  Morgan  t.  Menzles,  60  Cal. 
841. 

9a.  Oovemor  v.  Wiley.  14  Ala. 
172 ;  Anderson  t.  Dickson,  8  Ala. 
733;  Herndon  v.  Pomey.  4  Ala.  243 
(action  on  penal  bond);  Watts  v. 
Sheppard.  2  Ala.  425;  Boothbay  Har- 
bor V.  Marson.  112  Me.  505,  92  A 
623:  Richardson  v.  Beaumont,  20  N. 
J.  L.  678;  Morris  Canal,  etc.,  Co.  v. 
Van  Voorst,  20  N.  J.  L.  167;  State 
Bank  V.  Chetwood.  7  N.  J.  L.  32; 
Qalnsford  v.  Griffith,  1  Saund.  61, 
86  Reprint  69. 

AsK^rnmant  of  teeaohM  In.  repli- 
cation ranarally  see  Infra  f  203. 

[a]  n«  tfiaoflir  on  iraioh  tit* 
praotlo*  depenaed  was,  that  the 
obligor,  br  the  penal  part  of  the 
bond,  admitted  a  debt  presently  due, 
and  therefore  it  rested  with  him  to 
show  the  continuance  of  the  condi- 
tion on  which  alone  the  penalty  was 
deferred;  and  this  applied  equally  to 
all  bonds,  whether  the  condition  was 
affirmative  or  negative.  Where,  on 
oyer,  the  condition  of  the  bond  was 
set  out,  the  declaration  being  for  the 
penalty  alone,  defendant  could  not 
demur  for  the  want  of  an  assign- 
ment of  breach;  be  must  have 
pleaded  performance,  or  some  plea 
fhowlng  a  continuance  of  the  con- 
dition, to  have  compelled  plaintiff  to 
an  assignment  of  breacbes.  Hem- 
don  V.  Forney,  4  Ala.  248. 

93.  See  Infra  9  178. 

94.  Gordon    v,    Atkinson,  Morr. 


look  to  eases  There  the  fareaehes  on  whi^  the 
damages  are  to  be  assessed  are  only  a  portion  of 
those  against  which  the  bond  was  to  operate  as 
a  security,  and  not  to  those  where  there  is  to 
be  but  one  assessment  of  damages  to  satisfy  the 
entire  condition  of  the  bond;**  and  hence  it  has 
been  held  that  if  the  action  is  for  the  breach  of 
a  condition  to  pay  a  certain  sum  of  money  there 
need  be  no  other  allegation  in  this  respect  than 
that  the  money  was  not  paid.^  It  is  not  necessary 

(Iowa)  196;  Williams  v.  Willson,  1 
Vt.  266  (holding  tbat  the  statute 
does  not  require  breaches  to  be  as- 
signed In  a  declaration  on  a  bond 
that  admits  of  but  one  assessment 
of  damages). 

"The  chief  object  of  the  legisla- 
ture having  been  to  enable  a  Jury 
to  ascertain  the  damage  sustained 
by  a  breach  of  the  condition,  with- 
out compelling  the  obligor  to  resort 
to  a  Court  of  Equity;  It  would  seem 
that  it  may  in  general  be  determined 
in  what  cases  Tt  is  necessary  to  as- 
sign breaches  by  conslderlne- 
wheUter  the  precise  sum  due  can  be 
ascertained  without  the  Intervention 
of  a  Jury  or  a  Court  of  Equity." 
Hurlstone  Bonds  181.  To  same  effect 
Walcot  V.  Gouldlng,  8  T.  R.  126.  101 
Reprint  1303. 

la]  HellTsry  bond'— In  an  action 
on  a  delivery  Dond  it  is  not  neces- 
sary to  assign  breaches.  Gordon  v. 
Atkinson,  Morr.   (Iowa)  195. 


[b]  A  post  obit  bond  on  which  a 
forfeiture  has  taken  place  Is  not 
within  the  statute,  and  therefore  it 
is  unnecessary  to  suggest  breaches. 
Murray  v.  Stair,  2  B.  A  C.  82,  9  ECL. 
45,  107  Reprint  313. 

to.  Mutual  Ben.  Ins.  Co.  v.  Brown. 
80  Mo.  A.  45ft:  Roakes  v.  Manser. 
1  a  R  581,  60  ECIi  631,  185  Reprint 
648. 

[a]  InatallTnentaw— (1)  Where  a 
bona  is  conditioned  for  the  payment 
of  money  by  installments,  breaches 
need  not  be  assigned  under  the  stat- 
ute. Hiarmon  v.  Dedrick,  3  Barb. 
(N.  Y.)  192;  Spaulding  v.  Millard. 
17  Wend.  (N.  Y.)  331.  Compare 
Western  Bank  v.  Sherwood,  29  Barb. 
<N.  Y.)  383,  386  (which  was  aii 
action  on  a  bond  conditioned  for  the 
payment  of  money  and  where  the 
court  said;  "The  present  case  Is 
not  one  of  those  In  which,  by  the 
revised  statutes,  it  was  required  to 
assign  specific  breaches;  [Spauldlng- 
V.  ifilllard,  17  Wend.  (N.  Y.)  331: 
Abraham  v.  Plestoro,  3  Wend.  <N.  T.) 
664,  20  AmD  738;  Nelson  v.  Bostwlck. 
6  Hill  37,  40  AmD  310]  and  yet  I 
am  inclined  to  think  that  now 
breaches  should  be  assigned  in  all 
cases").  (2)  "In  England,  a  bond 
conditioned  for  the  payment  of 
money  by  Instalments  is  considered 
within  their  statute  requiring  the 
assignment  of  breaches  on  bonds  con- 
ditioned for  the  performance  of  cove- 
nants." Willoughby  v.  Swlnton,  6 
East  660. 102  Reprint  1398;  Harmon 
V.  Dedrick,  3  Barb.  (N.  Y.)  192.  194. 
(3)  But,  although,  to  the  ordinary 
condition  of  a  common  money  bond 
on  which  Judgment  has  been  entered, 
there  Is  added  to  and  Incorporated 
into  the  sealed  Instrument  a  pro- 
viso containing  an  agreement  that 
the  sum  secured  shall  be  paid  by 
Installments,  yet  a  suggestion  of 
breaches  is  not  necessary  If.  on  the 
construction    of    the   condition  and 

Eroviso  taken  together.  It  appears  to 
ave  been  intended  that  the  whole 
sum  remaining  secured  by  the  Judg- 
ment should  become  payable  on  de- 
fault made  as  to  any  one  install- 
ment Buchanan  v.  Jack,  Ir.  R.  6  C. 
L.  41. 

[h]  AimaltT' — ^Breaches  need  not 
be  assigned  on  nonpayment  of  an 
annuity  secured  by  a  warrant  to  con- 
fess Judgment  on  a  mutuatus.  Mur- 
ray v.  Stair,  2  B.  A  C.  82,  9  ECL  45, 
107  Reprint  313;  Shaw  v.  Worcester. 
6  Bing.  386,  19  ECL.  178.  130  Reprint 
1328. 
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to  unga  as  a  breaeh  any  fact  videh  is  admitted 
by  the  bond  itself."" 

ii  178]  (b)  Snggastlnc  Breaches.  Where  the 
deehur^itm  eontains  no  agsignmatt  of  bieaehes, 
and  in  the  afasecce  of  a  statntoiy  provision  to  the 
eontrai7,  they  may  be  assigned  on  the  record  after 
issae  joined  as  on  the  plea  of  non  est  faetum,*^ 
and  also  after  jnd^ent  for  plaintiff  by  .  default  or 
CD  dentorrer.^  It  has  been  held  thai  this  .«sg- 
gestion  may  be  entered  at  any  time  befoi'e  thel  • 
or  after  judgment  for  plaintiff  on  the  issue  of  1 


non  est  faetiun,  or  fraud  in  obtaining  the  bond}? 
but  it  should  not  be  entered  fifter  Topdiet/  at 
after  the  formal  entry  of  jndginent  by  default,* 
[(  179]  (2)  BoiBdency  of  Assigunsnt— (a)  J» 
OttuanL  A  breaeh  must  be  so  assigned  as  to  sbov 
that  the  bcmd  has  been  broken,  and  that  plaintiff 
has  a  eanse  of  aetion.'  It  is  generally  sufficient,  in 
the  assignment  of  a  Iweacb,  dearly  to  n^ativ?  tho 
words  of  the  condition  when  such  negation  necespar.^ 
jiiy  £^10^3  a  breach  ;*  but  the  breach  must  be  q)eoifi- 
'  cally;  a^i|fi)ed  where  such  general  assignment  doM 


•e.  Anderson  v.  Dlckaon,  8  Ala. 
733. 

97.  U.  S.— Burnett  v.  Wylle,  4  F. 
CUL  No.  2,lT2a,  Hempst.  197. 

D.  C.—i3.  8.  V.  MalOiwr.  4  App. 
505. 

Ind. — 8«eriKbt  t.  Platch'«r,  6 
Bladcf.  SSO. 

N.  J.— W«Bt  V.  Caldwell.  2S  N.  J.  U 
7««. 

N.  T. — Smith  T.  Jansen^  8  Johns. 
Ill  (holdinc  that.  In  caae  of  de- 
mumr,  nil  dlclt.  or  confession,  sus- 
Kestlon  of  hreacheB  may  be  entered 
on  the  record  twfore  formal  entry 
of  iudsinent  or  demurrer). 

Ene. — Gainaford  ▼.  Ortfflth.  1 
Saund.  68  note,  85  Reprint  89. 

"In  the  case  of  a  plea  of  non  est 
factum,  or  that  the  bond  was  ob- 
tained by  fraud,  and  the  breaches 
have  not  been  assigned  in  the  decla- 
ration, the  eetabUsned  practice  is  to 
allow  the  plalntlfE  to  suegeat  the 
breaches  upon  the  record,  in  maklngT 
up  the  issue  to  be  tried  on  the  plea; 
and  to  proceed  to  have  the  damages 
assessed  by  the  same  Jury  that  de- 
termines the  Isaue  on  the  plea.  If 
that  Issue  be  found  for  the  plain- 
tiff." U.  S.  V.  Maloney,  4  App.  (D. 
C.)  505.  508. 

•8.  Governor  v.  Wiley,  14  Ala. 
172;  Watts  v.  SheDpard,  2  Ala.  426; 
Seerlght  v.  Fletcher,  6  Blacltf.  (Ind.) 
380;  Clark  v.  Goodwin,  1  Blackf. 
^lnd-^^74;  West  v.  Caldwell.  23  N.  J. 

».  U.  S.  V.  Ualoney,  4  App.  (D. 
C.)  505:  Roberts  v.  Marlett,  2 
Saund.  188  note,  85  Reprint  954. 

1.  Tnxbury  v.  Miller,  19  Johns. 
(N.  T.)  311  (holding  that,  in  an 
action  brought  on  a  bond,  where 
there  Is  an  isaue  of  fact  and  a  de- 
murrer, and  a  judgment  Is  given  for 
plaintiff  -on  the  demurrer  before  the 
issue  ta  tried,  plaintiff  ought  to 
suggest  tals  breaches  and  have  the 
damages  on  the  demurrer  assessed 
by  tha  same  Jury  who  try  the 
issue  of  facts;  and  not  after  verdict 
assign  breaches  and  Issue  a  writ  of 
inquiry  of  damages).  But  sea  Rogers 

Coleman,  3  Cow.  (N.  T.)  62  (hold- 
ing that,  cm  a  verdict  for  plalnttfC 
on  an  issue  where  no  breaches  have 
been  assigned,  they  may  be  afterward 
assigned  and  damages  so  assessed). 

a.  Burnett  v.  Wylle.  4  F.  Caa.  No. 
2,172a,  Xtempat.  U7:  Robins  v.  Pope, 
U  P.  Cas.  No.  11,931a,  HempaL  219 
(both  holding  that  breaches  must  be 
essigned  berore  judgment,  and  that 
a  Judgment  entered  without  so  doing 
will  be  erroneous). 

X  IT.  S. — Karthaus  v.  Tllasy 
Ferrer,  1  Pet.  222,  7  L.  ed.  121;  Coe 
V.  Rankin,  5  F.  Cas.  No.  2.943,  6  Mc- 
Lean 354. 

Ala. — Steam  es  v.  Bdmonds,  189 
Ala.  487.  491,  66  S  714  [pit  Cyc]; 
Ladd  V,  Smith,  10  S  886;  Garrett  v. 
Losan.  19  Ala.  344:  Rives  v.  Toul- 
min,  19  Ala.  288;  Rldgell  v.  Dale,  16 
Ala.  36;  Powell  v.  Governor,  13  Ala. 
B16;  Tuskalooea  v.  liacy,  8  Ala.  618; 
Watts  V.  Sheppard,  8  Ala.  425;  Clay 
V.  Drake,  Minor  164;  Loeb  v,  Mont- 
eotnery,  7  Ala.  A.  325,  61  8  642. 

Aria— U.  S.  V.  Meade,  9  Ariz.  209. 
80  P  326. 

Ark. — State  v.  Holleman.  21  Ark. 
113;  McLaughlin  v.  Sproul,  14  Ark. 
ITS;  State  Bank  v.  Clark,  2  Ark.  376. 

Cal. — Mendocino  County  v.  Morris. 
3!  Cal.  145. 

Colo. — National  Surety  Co.  V.  Peo., 
S4  Colo.  365.  130  P  843. 


Conn. — Shelton  T.  Frencti.>3)l  CotAi. 
489;  Mills  v.  Skinner,  13  Conn.  434« . 

Del.— U.  S,  v.  Jacoby.  20  Del.  487, 
60  A  S63. 

D.  C— Starr  v.  V.  8..  8  App.  662 

[rev  on  other  grounds  164  U.  S.  627, 
7  set  223,  41  I.,  ed.  677]  (holding 
that,  where  the  speciflo  condition  of 
a  bond  is  that  the  obligor  shall  enter 
into  a  contract  and  perform  a  re- 
quired service,  the  declaration,  in 
an  action  on  the  bond,  assigning  as 
a  breach  of  the  condition  that  he  did 
not  perform  the  service  contracted 
for,  states  a  cause  of  action). 

Ill.~Hibbard  v.  McKlndley,  28  III. 
240:  Peo.  V.  Wardlaw,  24  111.  670; 
FouVnler  v.  Faggott,  4  111.  S47. 

Ind. — ^Workman  v.  State,  165  Ind. 
42,   73   NB   617:   Stanley   v.  Mont- 

6 ornery.  102  Ind.  102,  26  NE  213: 
[ackenzie  v.  Edlnburg  School,  72 
Ind.  189;  Hunter  v.  Brown,  68  Ind. 
225;  Doherty  v.  Chase,  64  Ind.  73; 
Hawthorn  v.  State,  48  Ind.  464; 
Scobey  v.  Flnton,  39  Ind.  276;  Uhrig 
v.  Sinex,  82  Ind.  493;  Malone  v.  Mc- 
Clain.  S  Ind.  532;  Kintner  v.  State, 
3  Ind.  86;  State  t.  Spears,  1  Ind. 
515;  Hoshaw  v.  Hoshaw,  8  Blaekf. 
268;  Boles  v.  McC^rty,  6  Blackf.  427; 
Love  T.  Kldwell,  4  Blackf.  563;  SUte 
v.  Svans.  8  Blackf.  379;  Morris  v. 
Price,"  2  Blackf.  467:  Kvans'V.  State, 
2  Blackf.  387;  GUdewell  T.  Mc- 
Qaughey,  2  Blackf.  369;  State  v.  Mc- 
Clane,  2  Blackf.  192. 

Iowa. — Jones  County  v.  Saira,  26 
Iowa  26. 

Ky.— Chiles  T.  Calk.  3  T.  B.  Mon. 
841. 

Md.— State  V.  Norrls.  2  Md.  294; 
Liloyd  V.  Burgess,  4  GfU  187;  Bur- 
roughs V.  Clarke,  3  Gilt  196;  Butler 
V.  State,  6  Oill  ft  J.  611;  State  v. 
Dorsey.  3  Gill  &  J.  75-  McMechen  v. 
Baltimore,  2  Harr.  &  J.  41. 

Mass.— American  Bank  v.  Adam  a, 
12  Pick.  303. 

Mich.— Peo.  V.  Lee,  66  Mich.  667, 
82  NW  817;  Young  v.  Stephens,  6 
Mich.  600. 

Minn. — ^Bates  v.  Watson,  76  Minn. 
882,  79  MW  309. 

Miss. — Wharton  v.  Porter,  18  Miss. 
305. 

Mo. — SUte  V.  Bartlett,  68  Mo.  681; 
State  V.  Thomas,  17  Mo.  603;  Brlclcer 
V.  Stone,  47  Mo.  A.  630;  State  v. 
Pace,  34  Mo.  A.  468. 

N.  H. — Stickney  t.  Btlckney,  21 
N.  H.  61;  Cheshire  Bank  v.  ZCobln- 
son,  2  N.  H.  126. 

N.  J. — Gregory  v.  Freeman,  22  N. 
J.  405. 

N.  T. — Bostwick  V.  Van  Voorhis, 
91  N.  Y.  853:  Hatch  v.  Peet.  23  Barb. 
675;  McKlIIip  v.  McKiUip,  8  Barb. 
652 ;  Hauger  v.  Bernstein.  7  Daly 
340;  Monroe  v.  Beach,  9  Wend.  143; 
Peo.  V.  Brush,  6  Wend.  454;  Tread- 
well  V.  Steele,  3  Cal.  169. 

N.  C— Wright  V.  Wheeler,  30  N.  C. 
184. 

Oh.— State  v.  Caflee,  6  Oh.  160. 

Pa. — Barrlngton  v.  Washington 
Bank,  14  Serg.  &  R.  406;  Rees  V. 
Tlchenor,  1  Miles  183. 

Tex. — Gdmiston  v.  Concho  County, 
21  Tex.  Civ.  A.  889.  51  SW  358; 
Drake  v.  State,  (Civ.  A.)  23  SW  898. 

Vt. — Topi  Iff  V.  Hayes,  20  Vt. 
362. 

Va. — Dickenson  v.McGraw,  4  Rand. 
(25  Va,)  1B8;  Mitchell  v.  Thompson, 
2  Patt.  ft  H.  424. 

W.  Va.— State  v.  Phares.  24  W.  Va. 
667. 

Wis. — Northern  Assur.  Co.  v, 
Hotchkiss,  90  Wis.  416,  63  NW  1020; 


•W«)cter  V.  TIbhIts,  19  Wis,  438; 
liewjs  'V.  -Woolfolk,  2  Pinn.  309,  1 
ChantU,  171.  ,  . 

2  RepiSH^O^' «1m*v^'n(w!o^ 
C.  B.  884,  *66  W^rS84y'l86**R^int 
767;  Tombs  v.  Painter,  13  mat  1. 
104  Reprint  266:  Plomer  v.  RosiB.  6 
Taunt.  386,  1  ECL.  202,  128  Reprint 
739;  Simmone  v.  lAnghome,  2  wlls. 
C.  P.  11.  95  Reprint  669. 

la]  Tor  asslgsaneati  of  tefa olies 
held  Insamotent  see  Cabot  v.  He- 
Masters,  55  Fed.  722;  Plka  County 
v.  Hanchey.  119  Ala.  26,  24  8  751; 
Judge  Wilcox  Ojunbr  Ct  v.  Pharr, 
4  Stew,  ft  P.  (Ala.7  332;  U.  8.  * 
Meade,  9  Aria.  209.  80  P  326;  U.  B. 
V.  Jacoby,  20  Del.  487,  60  A  863;  Tate 
V.  Booe,  9  Ind,  18 1  Schuyler  v.  Chit- 
tenden, 47  Mo.  65:  KjimpinR  v.'Horan. 
4  NYS  61  late  f28^N.  Y.  663  mem 
26  NB  760  memi:  MoRllUp  t.  Mo- 
KiUip,  8  Barb.  »2r  State  v.  Sea- 
brook.  31  &  a  606,  9  SB  802;  Hagans 
V.  McClain,  (Tex.  Ctv.  A.)  36^8 W 
818;  Syme  v.  Griffin,  4  Hen.  ft  H. 
(14  Va.)  877:  Jackson  Oninty  v. 
Leonard,  16  W.  Va.  470. 

[b]  u  SB  aetloB  ty  two  obUgMS 
on  a  bond,  for  the  performance  of 
covenants,  wherein  the  legal  inter- 
ests of  the  obligees  is  joint,  an  as- 
signment of  breaches  for  particular 
damages  resulting  to  one  of  the 
plaintiffs  Individually  In  bad  in  sub- 
stance. Safford  V.  Miller,  59  III. 
206. 

4.  U.  8. — Berger  v.  Williams,  3  P. 
Cas.  No.  1.841.1  McLean  577;  U.  8. 
V.  Spalding,  27  F.  Cas.  No.  16,266,-1 
Mason  378. 

Ala. — Pryor  v.  Beck,  21  Ala.  398. 

Ark. — Porter  v.  State,  9  Ark.  228; 
Cunningham  V.  Cheatham,  8  Ark. 
187. 

Conn. — Dale  v.  Dean,  16  Conn.  679. 
111. — Greene  County  v.  Bledsoe,  11 
111.  267. 

Md  — Karthaus  v.  Owlngs.  S  QUI  ft 

J,  430.  ' 

Mich. — ^Van  Mfddlesworth  v,  Van 
Mlddlesworth,  82  Mich.  183.  - 

N.  J. — Rosenkrants  v.  Durltns.  29 
N.  J.  L.  191;  Hanness  v.  Smith,  fl  If. 
J.  L.  832;  Condit  T.  Baldwin,  n  N.  J. 
L.  143. 

N.  Y. — McGeehan  v.  McLaughlin,  1 
N.  Y.  Super.  33;  Jones  ▼.  Hurbaugb, 
6  NYLegObs  19;  Brown  v.  StebbfflH,  4 
Hill  164;  Albany  Dutch  Church  v. 
Vedder,  14  Wend.  166;  Rlckerf  t. 
Snyder,  9  Wend.  416;  Smith  v.  Jan- 
sen,  8  Johns.  Ill;  Hughes  v.  Smith. 
6  Johns.  168.  See  also  Hadley  v. 
Garner,  116  App.  Dlv.  68,  71,  101  NYS 
777  (where  the  court  said:  "While 
this  form  of  pleading  Is  not  to  be 
commended,  we  think  It  will  stand 
the  test  of  sufficiency  upon  a  de- 
murrer"). 

5.  C— Guy  V.  McDaniel,  61  S,  G. 
436,  29  SE  196. 

Va.— Wlnslow  V.  Com.,  2  Hen.  ft  M. 
(12  Va.)  469;  Craghlll  v.  Page.  2 
Hen.  &  M.  (12  Va.)  446. 

W.  Va.— Wheeling  v.  Black.  26  W. 
Va.  266.- 

Ta]    Prodnotloii  of  eertUeateft-— 

Where  the  condition  of  a  bond  Is  that 
the  party  shall,  among  other  things, 
produce  certificates  and  other  proofs 
required  by  law  of  the  landing  of 
merchandise  at  a  foreign  port,  within 
two  years,  a  breach  negativing  in 
the  terms  of  the  condition  the  pro- 
duction of  such  certificatep  and  other 
proofs  is  well  assigned.  U.  8.  v. 
Spalding,  27  F.  Cas.  No.  16,366,  t 
Mason  478. 
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not  neceasarily  show  a  breach.'  Thus  where  the 
breach  eonsista  of  a  single  act  or  a  fieri ea  of  acts 
of  the  same  nature,  a  general  asaignment  in  the 
words  of  the  condition  la  sufficient;*  bnt  where 
the  condition  of  the  bond  requires  various  things, 
the  omission  of  any  one  of  which  would  constitute 
a  breach,  the  particular  breach  should  be  specified 
in  the  assignment.*  But,  in  the  specific  assignment 
of  a  breach,  the  rule  that  a  general  mode  of  pleadt- 
ing  is  allowed  where  great  prolixity  is  thev^bjr.  * 
avoided  obtains  in  eases  where  th&  bseV6h'*  is^^t-* 
tended  with  details  and  itepi»  £ac6vi^t^  'it*  not 
being  necessary  to  ^statQ  tl)«  :db6fiil»  and  items;' 
and  this  rule  is  ^'cfljpe^aUy:  k^lieable  where  the 
information  toutHung  "Am  breach  is  in  the  poBsev* 
■ion  of  defendant:* 

A  mere  avement  of  nonpayment  of  the  penalty, 
witfaojit  allying  a  breach  of  the  conditions,  is  not 


sufficient." 

[i  180]    (b)  Oeitainty  and  PartlcaUtity.  The 

breach  of  the  conditions  of  a  penal  bond  consti- 
tutes in  fact  the  basis  of  plaintiff's  action,  and 
it  should  be  assigned  with  certainty  and  particu- 
larity, so  as  to  show  the  specific  breach  or  breaches 
for  which  the  action  is  brought,^^  and  the  character 
and  e^ept  of  the  obligation^'  and  of  the  dama^ 
.^snstained.*?  The  same  strictness  is  not  required 
:  as;  In*  letting  out  the  bond  on  which  the  action  is 
founded;^*  bnt  the  averment  of  the  manner  in 
which  the  breach  occurred  should  be  reasonably 
specific  BO  as  fully  to  apprise  defendant  of  ^at  is 
relied  on  as  the  breach.^'  It  is  not  neoeasaiy  to 
use  the  precise  terms  of  the  covenant  or  agreement 
sued  on;  it  is  sufficient  to  state  the  intention  of 
the  parties,  as  it  may  be  collected  from  the  inatra- 
ment  itself;*'  and  mere  formality  of  allegation, 


0.  Dale  T.  Dean,  IS  Conn.  679; 
Brown  V.  Stebblns,  4  HUl  <N.  Y.) 
164;  JuUland  v.  Burgott,  II  Johns. 
(N.  T.)  6;  Smith  v.  Jansen,  8  Johns. 
In.  Y.)  Ill;  HuKhefl  V.  Smith,  6 
jCtaiiB.  (N.  T.)  168;  Guy  v.  McDanlel. 
tlSlC.  436,  28  SE  196. 

[a]  Illwtx»tlowi.^a>  "In  a  suit 
on  a  bond  with  a  condition  that  the 
oblttfoE  NBhall  well  and  truly  obey  all 
the  Taws  now  or*hereaf  ter  la  force  In 
reOatlon  to  the  lata  of  Intoxicating 
llauore,'  It  la  not  a  sufflolent  aulsn- 
ment  of  a  breach  to  say  that  the 
M>llsor  ttma  not  well  and  truly  per- 
nrmed  his  duty  and  obeyed  the  laws 
of  South  CaroUna  In  force  at  the 
time  of  the  execution  of  the  afore- 
said bond  In  relation  to  the  sale  of 
Intoxicating  liquors,  or  since  en- 
acted.' "  Guy  V.  McDanlel.  61  S.  C. 
4ii,  441,  29  SE  196.  (2)  A  breach  of 
the  condition  of  a  bond  to  "free  the 
land  from  all  legal  encumbrances, 
either  by  deed,  or  mortgage,  or  other- 
vise,  now  In  existence,  and  binding 
on  the  premises,  by  the  20th  of  Feb- 
ruary," Is  not  well  assigned  by  fol- 
lowing and  negativing  the  words  of 
the  condition,  as  such  assignment 
does  not  necessarily  amount  to  a 
breach,  and  plaintiff  ought  to  have 
rtiown  some  existing  encumbrance  on 
February  20,  or  at  the  commence- 
ment of  the  suit.  Jullland  v.  Bur- 
gott.  11  Johns.  <N.  T.>  6. 

e.  Greene  County  t.  Bledsoe,  12  111. 
267:  Karthaua  v.  OwlngA  2  QUI  *  J. 
(Ud.)  480;  Wheeling  v.  Black.  16  W. 
Va.  266. 

7.  Greene  County  v.  Bledsoe,  12  111. 
XKl;  Peo.  v.  Brush,  6  Wend.  (N.  Y.) 
4t\;  Com.  v.  Fry,  4  W.  Va.  721. 

[a]  BniUlav  oontraot. — In  an  ac- 
tton  for  breach  of  a  bond  to  build  ac- 
cording to  a  plan  and  spectflcatlons, 
an  averment  merely  negativing  the 
mrformance.  In  the  words  of  the  con- 
tnot.  Is  Insufficient;  enough  of  the 
plan  and  specifications  should  be 
Mated  to  show,  in  connection  with 
prvper  averments.  In  what  particular 
the  bond  was  broken.  Cooney  v. 
Wlnants,  19  Wend.  (N.  Y.)  604. 

[b]  jQstioe's  bond. — in  a  declara- 
tion on  the  bond  of  a  Justice  It  is  not 
■ufflclent  assignment  of  a  breach  to 
state,  generally,  that  the  justice  had 
not  faithfully  discharged  his  duty: 
the  breach  of  some  particular  duty  of 
which  plaintiff  has  a  right  to  com- 
plain must  be  set  out.  State  v.  lilt- 
tlefleld,  4  Blackf.  (Ind.)  129. 

[c]  On  a  boad  to  hoaor  a  draft 
drawn  on  several  persons,  a  breach 
that  defendant  did  not  honor  a  draft 
on  one  of  them  is  bad.  Glover  v. 
Tuck,  1  Hill  (N.  T.)  66. 

[dl  In  West  Tl^r*!^  under  Acts 
(1882)  c  160  i  46,  providing  for  the 
filing  of  a  bill  of  particulars  of  plaln- 
tlfTs  claim,  the  necessity  for  special- 
assignments  of  breaches  of  the  con- 
dition. In  an  action  on  a  bond.  Is 
largely  obviated.  Wheeling  v.  Black, 
SB  W.  Va.  266. 

^■Inlar  sevaral  Iwwaefces  see 
Intra  f  nf. 


8.  Steames  v.  Edmonds,  189  Ala. 
487,  491,  66  S  714  [clt  Cyc)  (holding 
that  a  complaint  on  the  bond  of  a 
deputy  tax  collector  which  alleges 
that  the  deputy  failed  and  refused 
to  pay  a  very  large  sum  of  taxes, 
fees,  and  costs  collected,  shows  a 
breslch  of  the  bond  without  specifica- 
tion of  particular  Items);  Morris 
Canal,  etc.,  Co.  v.  Van  Vorst,  23  N.  J. 
I<,  98:  Elam  v.  Commercial  Bank.  86 
Va.  91,  *  SB  498:  Allison  v.  Farmers' 
Bank,  6  Rand.  (27  Va.)  204  (where 
the  demurrer  to  a  declaration  In  debt 
on  the  bond  of  an  accountant  was 
overruled,  although  the  declaration 
did  not  state  In  a  single  Instance  the 
time  or  place,  names  or  aums,  of  the 
money  which  had  been  misappropri- 
ated); 8hum  V.  Farrington.  1  B.  &  P. 
640.  126  Reprint  1108;  Cornwallls  v. 
8avery,  2  Burr.  722,  97  Reprint  556; 
Barton  v.  Webb,  8  'T.  R.  4fi9,  101  Re- 
prlnt  1488. 

[a]  niostratloaa. — In  an  action  on 
a  cashier's  bond,  conditioned  for  his 
faithfulness.  It  Is  sufliclent  to  assign 
as  a  breach  that  he  had  received  di- 
vers sums  of  money  for  which  be  had 
not  accounted,  without  specifying 
from  whom  they  were  received.  Mor- 
ris Canal,  etc,  Co.  v.  Van  Vorst.  28 
N.  J.  L.  98,  107  <where  the  court 
said:  "This  case  is  that  of  the  bond 
of  the  cashier  of  a  large  money  in- 
stitution, who  for  several  years  re- 
ceived and  disbursed  its  funds,  and 
it  would  be  equally  impossible  to 
specify  what  securities  for  money  he 
had  received  and  misapplied,  as  to 
specify  what  sums  of  money  he  had 
received,  and  from  whom.  Such 
pleading  would  be  utterly  Impossible, 
and.  If  required,  would  be  fatal  to  all 
attempts  to  prosecute  upon  those 
bonds.  To  attempt,  then,  to  specify 
the  securities,  and  from  whom  re- 
ceived, would  be  to  state  in  pleading 
that  which  Is  more  properly  matter 
of  evidence,  and  would  be  a  greater 
particularity  than,  in  this  case,  the 
nature  of  the  duty  and  of  the  default 
will  conveniently  allow.  Principle 
and  authority  seem  equally  to  be 
against  the  distinction  contended 
for"). 

9.  Elam  v.  Commercial  Bank,  tt 

Va.  92,  9  SE  498. 

10.  Hazel  v.  Waters,  11  F.  Cas.  No. 
6,284,  3  Crancb  C.  C  682. 

Allegation  of  nonpaymeat  gtmm^ 

al^  see  Infra  i  183. 

11.  U.  S. — Campbell  v.  Strong,  4 
F.  Gas.  No.  2.367a,  Hempst.  266. 

Ala. — Fidelity,  etc.,  Co,  v.  Robert- 
son, 136  Ala.  379.  34  S  933;  Pike 
County  V.  Hanchey,  119  Ala.  36,  24  S 
761:  Qovernor  v.  Wiley.  14  Ala.  172; 
Herndon  v.  Forney,  4  Ala.  248. 

Ark. — Lincoln  v.  Beebe,  11  Ark. 
697;  McLaughlin  v.  Hutchlns,  8  Ark. 
207. 

Colo. — Peo.  V.  Myers,  16  Colo.  A 
271.  65  P  409. 

Del.— U.  8.  V.  Jaoobr,  20  Dal.  487, 
60  A  863. 

111. — ^Dupule  T.  HcCausland,  t  111. 
A.  896. 


Ind.— Kldwell  V.  SUte,  46  Ind.  «7; 
State  T.  Bennett.  24  Ind.  882:  State  v. 
Votaw,  8  BlaStf.  2:  Bldrldia  v. 
Yantes,  6  Blackf.  72;  Doe  v.  Daniels, 
6  Blackf.  8. 

_Hd. — Union  Bank  v.  Rldgely,  1 
Harr.  &  Q.  324;  Martin  V.  Garrett.  7 
Harr.  &  J.  272. 

Mo. — Mutual    Ben.    Ins.  Oo. 
Brown,  SO  Mo-  A  4S8. 

N.  J.— Ordinary  v.  Barnes,  67  N-  J. 
Zi.  80,  60  A  90S. 

N.  Y.— Brown  v.  Btebblns.  4  HUl 
164;  Frets  v.  Frets.  1  Cow.  336. 

Pa. — Com.  V.  Pray,  l  Phila.  5S. 

8.  C— State  v.  Schwr,  32  8.  C. 
S62,  11  SE  62S,  12  SB  664,  816;  State 
V.  Swbrook,  81  B.  C.  «06,  9  SE  802. 

Tex. — Hagana  t.  HeClaln,  (Civ.  A.) 
36  SW  818. 

Va. — Jackson  t.  £topkln%  92  Va. 
601.  84.SE  234. 

W.  Va. — ^Accident  Ins.  Co.  v.  Baker, 
84  W.  Va.  667,  IS  SE  634. 

E^g. — Belbst  Banking  Co.  t.  Ham* 
llton,  L.  R.  12  Ir.  106:  Berra  v. 
Wright,  6  Taunt.  46.  1  BCL  601,  128 
Reprint  949. 

[a]  Bond  ayalaat  eneiunbraaoe.' 
On  a  bond  "to  free  the  land  from  all 
legal  encumbrances"  the  assignment 
should  show  an  encumbrance.  Peo. 
T.  Russell,  4  Wend.  <N.  Y.)  670; 
Thomas  v.  Van  Ness.  4  Wend.  (N. 
Y.)  649;  Jullland  v.  Burgott,  11  Johns. 
(K.  Y.)  6. 

[b]  BoaafordeeA. — ^A  bond  to  glvs 
a  good  and  sufficient  warranty  deed 
of  land  is  not  a  contract  to  convey  a 
good  title,  and  therefore  It  is  not  a 

Kod  assignment  of  a  breach  to  al- 
je  that  defendant  had  not  a  legal 
and  valid  title.  TInney  v.  Ashley,  16 
Pick.  (Mass.)  646.  26  AmD  120. 

la.  Sargent  v.  Moore,  i  iHsn.  99.  IS 
Ob.  Deo.  (Reprint)  511. 

18.  U.  S.  T.  Maloney,  4  App.  (D.  C.) 
606. 

14.  McCarthy  v.  Chicago,  63  HI.  38. 

U.  McCarthy  v.  Chicago,  63  111.  38; 
Com.  V.  Fry,  4  W.  Va.  721. 

[a]  An  IntelUfffbU  teeadi  of  th» 
condition  must  be  disclosed.  Pales- 
tine BIdg.  Assoc.  v.  Spengeman,  (K. 
J.)  43  A  668. 

16;  Ala. — ^Watts  v.  Sheppard,  2 
Ala.  426. 

111.— Henry  v.  Heldmaler,  226  HI. 
162,  80  NB  705.  9  AnnCas  160  (hold- 
ing that,  In  a  declaration  on  a  bond 
which  sets  out  the  decree  in  a  chan- 
cery court  fixing  the  liability  of  ths 
principals  In  the  breach,  the  allega- 
tion that  this  decree  Is  In  full  fores 
and  «ffeet  is  equivalent  to  an  allega- 
tion that  It  has  not  been  performed 
or  paid). 

Ky. — U.  8.  FIdelltyr  etc.,  Co.  t. 
Barrett,  140  Ky.  697.  131  SW  798. 

N.  J. — Richardson  v.  Beaumont,  SO 
N.  J.  U  678;  Condlt  v.  Baldwin,  19 
N.  J.  I*  148;  Camp  v.  Allen,  12  N.  J. 
L.  1. 

N.  T. — Jackson  v.  Port,  17  Johns. 
479. 

8.  C. — State  v.  Scheper,  S3  S.  C.  562, 
11  SE  643.  12  SE  664,  816. 


For  brtv  eaaea,  derelopmeBts  and  tfhaafsa  In  the  law  see 


enmnlatlve  Annotations,  ai^i^^^iffes^i^^it^Mr. 


§§  18(^-184] 


BONDS 


[9C.J.}  103 


if  there  is  anfficient  matter  to  show  a  breach,  will 
not  be  a  fatal  objection  on  general  demurrer.^'  Nor 
is  it  necessary  that  the  breach  assigned  should 
ne^tive  the  performance  of  defendant's  contract 
in  every  particular;  if  it  has  been  performed  in 
part,  it  is  enough  to  aver  a  nonperformance  as  to 
the  residue."  The  breach  should  not  be  assigned 
to  be  more  extensive  than  defendant's  contract, 
so  as  to  make  it  uncertain  whether  the  eontract 
has  been  broken." 

Immaterial  aUegationB  will  not  vitiate  a  breach 
otherwise  well  assigned;^  but  where  the  declara- 
tion is  substantially  defective  in  the  assignment 
of  breaches,  plaintiff  will  not  be  allowed  to  a^ke 
them  ont  after  demurrer  on  the  ground  that  tiie 
declaration  is  good  without  them.^ 

181]  (c)  Time  of  Breach.  Where  time  of  the 
breach  is  material,  the  assignment  should  be  defi- 
nite as  to  the  time  when  the  breach  occurred;^ 
and  where  the  bond  was  intended  as  a  security  for 
a  limited  period,  the  time  of  the  commission  of 
the  breach  must  be  laid  to  be  within  such  period.^ 

[i  182]  (d)  Ifoeach  of  AltematiTe  Conditions. 
Where  the  bcmd  is  conditioned  in  the  alternative 
for  the  perfoxraanee  of  one  of  two  things,  bo  that 
the  obligation  may  be  discharged  by  the  doing  of 
either,  it  is  not  stUttcient  to  allege  t^e  nonperform- 
ance of  one  of  snch  tbinflB,  but  the  nonperformance 
of  both  must  be  all^d.** 

[i  183]  (e)  Nttipayment.*''  In  an  action  of 
debt  oD  a  penal  bond  payable  to  an  individual 
there  must  be  an  averment  of  nonpayment  of  the 
penalty;^  although  it  is  otherwise  aa  to  ofiBeial 


bonds."  In  an  action  of  covenant,  however,  the 
penal  part  of  the  obligation  forms  no  part  of  the 
contract,  and  it  is  not  necessary  to  aver  nonpay- 
ment of  the  penalty.^  An  averment  of  the  non- 
payment of  a  bond,  conditioned  for  the  payment 
of  a  sum  of  money,  may  be  made  in  general  terms,** 
and  the  averment  may  be  sufficient,  although  it 
does  not  directly  or  expressly  set  forth  the  nonpay- 
ment.^ If  the  promise  to  pay  depends  on  a  con- 
dition of  ability  so  to  do  the  averment  mast  meet 
the  eontiugency.'^  Where  the  bond  is  payable  in 
installments  an  allegation  of  default  in  one  of  the 
payments  without  specifying  which  one  ia  insnfiB.-^ 
cient.^'  Where  there  are  several  obligees,  an  as- 
signment of  nonpayment  to  one  of  them  is  not 
sufficient,  but  nonpayment  to  all  of  them  must  be 
alleged.^  Where  the  bond  is  payable  by  several 
obligors  jointly,  nonpayment  by  ail  of  them  must 
be  alleged but  where  one  is  sued  on  a  joint  and 
several  obligation,  the  averment  of  nonpayment  on 
the  part  of  the  one  sued  is  snflB<nent  without  notio- 
ing  the  other."'  So  it  is  unnecessary  to  aver,  ia 
an  action  against  the  survivors  of  several  obligors, 
that  the  bond  has  not  been  paid  by  the  representa>^ 
tives  of  the  deceased  obligor.*^  If  the  action  is 
against  several  on  a  bond  conditioned  that .  one 
pay,  it  must  be  alleged  that  he  has  not  paid." 

184]  (f)  Several  Breaches.  By  the  common 
law  plaintiff  could  assign  only  one  breach  on  a 
bond  in  a  penal  sum  for  the  performance  of  eove- 
nantSi  for  if  he  assigned  several  breaches  the  decla- 
ration was  bad  for  duplicity,  becaase  the  bond  was 
forieited  by  the  breach  of  one  eorenant  as  mncb 


Tenn. — State    v.    Wltlierspooii,  9 

Humphr.  S93. 

Vt.— Barrett  v.  Garden,  65  Vt  431, 
3S  A  S30.  SS  AjnSR  876. 

W.  Va. — Wheeling  v.  Black,  26  W. 
Va.  866. 

IT.  Watts  V.  Sheppard,  2  Ala.  425; 
Taylor  v.  State,  23  Ark.  226. 

IS.  Watts  T.  Sheppard,  2  Ala.  42S. 

[a]  7or  axainple. — Where  plaintiff 
declared  on  a  covenant  to  pay  forty- 
four  hundred  dollars  to  cash,  and  al- 
leged that  defendant  had  not  paid 
four  thousand  dollars,  the  breach 
was  well  assigned,  as  the  declaration 
merely  limited  the  damases  to  the 
amount  unpaid.  Dale  v.  Roosevelt,  9 
Cow.  (N.  T.)  807. 

IS.  watts  V.  Sheppard,  2  Ala.  425. 

20.  Watts  V.  Sheppard,  2  Ala,  126; 
Uorrls  Canal,  etc.,  Co.  v.  Van  Voorst, 
20  N.  J.  L.  2O0;  Jones  v.  Hurhaugh, 
S  KTLegOba  19;  Hui^es  v.  Smith,  6 
Johns.  (N.  T.)  199:  Postmaster-gen- 
eral V.  Cochran,  2  Johns.  (N.  T.)  413; 
Stothert  v.  Qoodfellow,  1  N.  &  M.  202, 
38  ECL  528. 

[a]  xtsma  of  damage. — If  plaintiff 
assigns  a  suBlclent  breach  of  the  con- 
dition, and  then  speciflea  the  items 
of  damage  that  he  naa  sustained,  de- 
fendant cannot  demur  to  such  speci- 
flcations.  Williams  v.  Maden,  9 
Wend.  (N.  T.)  240. 

SI.  Governor  v.  Wiley,  14  Ala.  172; 
WatU  T.  Sheppard.  2  Ala.  425. 

as.  Fatten  V.  Williams,  25  Tex.  Civ. 
A  129,  79  SW  357:  Drake  v.  State, 
(Tex.  Civ.  A.)  23  SW  898  (holding 
that  an  allegation  that  the  breach 
occurred  on  a  certain  day  in  July, 
1191,  "and  on  divers  other  days  there- 
after during  the  months  of  July  and 
August,  1891,"  la  sufficiently  deQnite 
MB  to  time). 

te]  Wltare  a  HmmIi  gives  no  date 
to  regulate  the  asaesBment  of  dam- 
ages, tt  Is  not  well  assigned,  al- 
thoneh  It  negatives  the  words  of  the 
conflltion  of  the  bond.  Peo.  v.  Rus- 
sell, 4  Wend.  (N.  T.)  670. 

33.  Union  Bank  v.  Ridgely,  1  Harr. 
A  a.  (Ud.)  327;  Lyman  v.  Siebert,  31 
Utsc.  286,  S5  NTS  867. 
.  «.  Colo. — Peo.  V.  Clough.  16  Colo. 
A  120.  62  P  10«. 


Miss.— Shaefer  v.  Minor,  2  VSmm. 

218. 

N.  J. — Richardson  v.  Beaumont,  20 
N.  J.  L.  678. 

N.  T.^Peo.  V.  Tllton,  13  Wend. 
597. 

"Eng. — Cornwallis  v.  Savery,  S  Burr. 
772(  97  Reprint  65S. 

[a]  ZUnatratloa^ — To  a  plea  of  per- 
fonnaace  of  a  bond  oonditioned  to 
prosecute  a  suit  to  effect,  or  to  abide 
by  the  decree  of  the  court,  a  replica- 
tion was  held  bad  which  assigned 
only  one  breach,  namely,  that  defend- 
ant did  not  prosecute,  eta.  Reynolds 
v.  Torrance,  «  8.  C.  L.  126. 

as.  Za  setios  oa.  sMigiiea  iMmd 
see  infra  S  186. 

86.  SUte  V.  McClane,  2  Blackf, 
(Ind.)  192;  Hencke  v.  Johnson,  62 
Iowa  666.  17  NW  766;  Horner  v.  Har- 
rison, 87  Iowa  378;  Ryder  v.  Thomas. 
32  Iowa  66:  HoundsvlUe.  etc..  R.  Co. 
V.  Wilson.  S2  W.  Va.  647,  44  SB  169: 
Rlgg  V.  Parsons.  29  W.  Va.  622.  2 
SB  81;  Reynolds  v.  Hurst.  18  W.  Va. 
648. 

[a]  If  the  damages  allseed  to 
have  hean  snstaluea  exceed  tne  pen- 
alty  of  the  bond,  it  ts  proper  to  as- 
sign the  nonpayment  ox  the  penalty; 
If  they  do  not  amount  to  aa  larse 
a  sum  as  the  penalty,  then  the 
breach  wilt  be  the  nonpayrnent  of  the 
damages  actually  auatafned.  Hill  v. 
Rushing,  4  Ala.  212. 

87.  See  Officers  [29  Cyc  1467  text 
and  notes  80-811. 

88.  Mcliaughlln  v.  Hutchins,  3 
Ark.  207:  Hughes  v.  Houtton,  6 
Blackf.  (Ind.)  180. 

as.  Thomas  v.  Allen.  1  Hill  (N. 
T.)  146  (holding  that  a  breach  al- 
leging that  the  sum  became  due  and 
was  unpaid  was  well  assigned) : 
Cobba  V.  Fontaine,  3  Rand.  (2?  Va.) 
484;  Moundsvllle,  etc.,  R.  Co.  v. 
Wilson.  62  W.  Va.  647,  44  SE  169. 

[a]  Averment  beld  siUBelent. — 
An  averment  that  defendant  has 
wholly  neglected  and  refused,  and 
still  neglects  and  refuses,  to  pay 
Is  a  sufficient  allegation  of  nonpay- 
ment. Gardner  v.  Donnelly,  86  Cal. 
367,  24  P  1072;  Moundsville,  etc,  R. 


Co.  T.  Wilson,  B2  W.  Va.  647,  44  SB 
169. 

[bl  Where  the  general  teeaah  Is 
ocmndered  as  a  oo&tl»iuuwe  of  spe- 
cial hreaehes,  a  defective  averment 
as  to  nonpayment  may  be  cured  by  it. 
Hibbard  v.  McKindley,  28  111.  240. 

80.  Clark  v.  Russell,  2  Day 
(Conn.)  112  (holding  that  where  the 
declaration  demands  the  penalty  -as 
due  from  defendant,  and  by  him  un- 
justly detained,  and  avers  nonper- 
formance of  the  condition  of  the 
twnd,  after  reciting  It,  it  is  not  nec- 
essary to  expressly  allege  that  the' 
penalty  has  not  been  paid):  Payne'' 
T.  Uattox,  1  Bibb  (Ky.)  164  (holding 
that  a  declaration  that  defendant  by 
his  writing  obligatory  acknowledged 
himself  Indebted,  but  omitting  to 
state  when  the  money  was  to  be 
paid,  la  good). 

[a]  An  aTerment  statbv  the  fir- 
ing of  the  bond  and  la  hvsaoh 
"whereby  an  aotton  hath  aoomsd  Ib 
■Oie  plaintiff  against  the  defendant 
to  recover  the  said  aum"  sufficiently 
shows  that  the  penalty  Is  due  and 
unpaid.  Stanley  v.  Montgomery,  102 
Ind.  102.  26  l<nS  213. 

31.  Plstel  V.  Imperial  Hut  U 
Ins.  Co.,  88  Md.  662^  41  A  210,  43 
LRA  219. 

33.  (Carpenter  t.  Alexander,  -9 
Johns.  (N.  T.)  291. 

33.  Strange  v.  Floyd,  9  Gratt. 
(50  Va.)  474.  . 

34.  Robins  v.  Pope,  20  F.  Cas.  No. 
11,931a,  Hempst.  219;  Hill  v.  Harvey. 
2  Hunf.  (16  Va.)  626. 

[a]  An  aTerment  that  -mM-  de- 
fendants have  not  paid"  is  sufficient. 
Hibbard  v.  McKindley.  28  111.  240. 

as.  Taylor  v.  Auditor,  2  Ark.  174; 
Crane  v.  AlHng,  16  N.  J.  U 
423  (holding  that  a  declaration  ttiat 
one  of  the  obligors  has  not  paid 
without  reference  to  the  other  is 
not  defective,  as  It  declares  on  the 
Instrument  as  a  several  bond);  Rey- 
nolds v.  Hurst.  18  W.  Va.  648  [overr 
Vandiver  v.  Hyre.  6  W.  Va.  414]. 

36.  Com.  V.  Hughes,  10  B.  Hon. 
(Ky.)  160. 

37.  Pinney  v.  Hershfleld,  1  Mont. 
867. 
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[§§  184-185 


as  of  several  eoTenante;'*  and,  in  the  absence  of 
Matute  to  the  eontrairy,  this  rale  Btill  applies  in 
the  United  States.'"  But  nnder  the  statute  of 
8  ft  9  Wm.  HI,^  and  similar  statutes  in  the  United 
States^  plaintiff  may  assign  as  many  breaches  as 
he  sees  fit,^  except  in  ease  of  a  bond  for  the  pay- 
ment of  money  only.^  The  breaches  may  be  as- 
signed by  as  many  counts  as  are  requisite,"  or 
Beveral  breaches  may  be  included  in  the  same 
count;**  bat  each  breach  should  be  separately  and 
distinctly  assigned,^  and  be  perfect  in  itself  with- 
out reference  to  others;"  a  general  assignment  of 
breaches  will  not  be  sufficient,  if  the  breaches  are 
sqMtrate  and  distinct."  The  several  assignments 
in  iMHmeetion  with  the  body  of  the  count  are  re- 
garded as  constituting  separate  and  distinct  oonntB 
of  the  declaration,^  and  must  have  all  the  requisites 
of  differwt  counts  in  the  same  declaration,^  and 
are  subject  to  the  same  rule  as  to  the  joinder  of 
different  and  distinct  rights  and  causes  of  action."^ 


It  is  not  necessary  to  repeat  the  substance  of  the 
bond  as  an  inducement  to  every  breach,  but  wfaen 
the  substance  of  it  is  once  set  out  that  is  a  anffi- 
cient  '  inducement  on  whieh  to  assign  several 
breaches."  The  insufficiency  of  one  of  several 
breaches  assigned  does  not  render  the  whole  earn- 
plaint  insufficient  if  the  other  assignments  are 
good." 

[(  185]  (g)  Kew  Assignment  Under  some  stat- 
utes any  breach  of  the  condition  of  the  obligation 
for  which  damages  have  not  already  been  assessed 
forms  the  proper  subject  matter  of  a  new  assign- 
ment and  assessment;"  and  in  order  to  authorize 
a  further  assirament  of  breadiea  it  is  not  neces- 
sary that  the  default  should  arise  subsequently  to 
the  former  assessment;  it  is  snffleient  that  it  is 
for  another  and  different  breach  -  than  the  one 
on  which  the  a^essmirait  was  made."  Such  an  as- 
signment of  breaches  is  not  a  distinct  action,  but 
should  be  r^;arded  as  a  part  of  the  original  suit.^ 


38.  Ordinary  v.  Barnes,  67  N.  J. 
Ii.  80.  BO  A  903:  Taft  v.  Brewster,  9 

iohns.  (N.  T.)  324.  6  AmD  280; 
lunro  V.  Alaire.  2  Cal.  (N.  Y.)  820: 
Oalnsford  v.  Griffitb.  1  Saund.  58 
note.  86  Beprlnt  69. 

38.  Jackson  v.  Rundlet,  13  F.  Cas. 
No.  7.145.  1  Woodb.  &  M.  881  (New 
Hampshire);  Bailey  v.  Roaera.'l  Me. 
186:  Otis  V.  Blake,  6  Mass.  836; 
Sever  V.  Blacklln,  2  Mass.  641; 
Mooner  V.  Demerrlt.  1  N.  H.  187. 

40l  Ch.  II,  I  8  (quoted  supra 
I  177  note  86). 

«.  U.  S.— U.  S.  V.  Boyd,  IB  Pet. 
187.  10  L.  ed.  706  (under  Mies.  Code). 

Ala. — Wade  v.  KlUough,  6  Stew. 
4b  P.  460. 

111.— Peo.  V.  Harmon,  15  111.  A. 
189. 

Ind. — Vance  v.  State,  6  Blackf.  SO. 

Mo. — State  v.  Davis,  35  Mo.  406. 

N,  T. — Lyman  v.  Broadway  Gar- 
den Hotel.  et<;..  Co.,  83  App.  Div. 
180.  63  NYS  847;  Van  Beothuysen  t. 
De  Witt,  4  Johns.  213,  Munro  v. 
Alaire.  Z  C:at.  820. 

Pa.— KMT  V.  Meredith,  4  Yeates 
888. 

yt— Marvin  -r.  Bell.  41  Vt.  607. 
See  also  caaaa  cited  Infra  notes 

4A.  Taft  V.  Brewster,  8  Johns. 
(If.  T.)  184,  «  AmD  S80  (holdinc  that 
a  deolaration  on  a  bond  for  the  pay- 
meat  of  Beveral  sums  at  Mveral 
tlmoB  is  bad  for  duplioity.  If  It 
a/miKom  two  several  breaches  for  the 
noBpajrment  of  two  several  sums). 

MT^Hlbbard  v.  McKlndley,.  28  lU. 
140. 

<H.  U.  S.— U.  8.  v.  Truesdell,  28 
F.  Cas.  No,  16,648,  8  Bond  78. 

Ala. — BIoss  Iron,  etc.,  Co.  v.  Macon 
CouHtr,  111  Ala.  664,  20  S  400. 

CSIo.— «opriB  V.  LUIr,  1  Colo.  866. 
■  nL— Hlbfaaid  MoKlndley,  18  III. 
«40. 

Ind. — McFall  v.  Howe  Sewing 
MaCh.  Co.,  90  Ind.  148;  Richardson  v. 
State,  66  Ind.  881;  Colbum  v.  State. 
4T  Ind.  810. 

Kan. — Bartm  County  v.  Plmnb«  80 
Kan.  147. 

Ho. — State  v.  Davis,  86  Mo.  40S. 

4B-  SlosB  Iron,  etc,  Co.  v.  Macon 
Couhty,  111  Ala.  564.  20  S  400;  State 
v.  Rives,  12  Ark.  721;  Abrahams  v. 
Joneb.  20  111.  A.  83;  Ordinary  v. 
Barnes,   67  N.  J.  L.  80.  50  A  903. 

[aj  "It  Is  as  mnOh  error  to  em- 
brace two  or  more  breaahes  In  one 
aMlffxmi«&t  as  it  would  so  many  dis- 
tinct causes  of  action  in  one  count 
In  a  declaration."  State  Rlves,  12 
Ark.  721,  724. 

46.  State  V.  Holleman,  21  Ark. 
418;  State  v.  Hammett,  7  Ark. 
402. 

[a1  AlleratSons  of  the  breaohea 
of  ower  covenants  should  be  stricken 
out.  In  an  action  for  the  breach  of 
a  particular  covenant.  Shelton  v. 
Durham,  76  Mo.  484. 


1ft.  Iowa  County  v.  Vivian,  81 
Wis.  217. 

Where  the  breach  oondata  of  a 
aeries  of  aets  of  the  same  Batnra 
see  supra  i  179. 

48.  Ark.— Stats  v.  Blvos,  IS  Ark. 
721. 

Colo. — Soprls  V.  I.lllr,  1  Colo. 
266. 

111. — Peo.  V.  McClellan,  137  III. 
362,  27  NS  181;  Safford  v.  Miller,  59 
111.  206;  Burrouffbs  v.  Clancey,  68 
111.  30;  Henrickson  v.  Relnback,  83 
III.  299;  Htbbard  v.  McKlndley,  28  III. 
240;  Abrahams  v.  Jones,  20  IIL  A.  88; 
Sujrden  v.  Beasley,  9  111.  A.  71. 

fnd.— State  v.  Soc^e,  94  Ind.  872. 

Ens. — KlnjBford  v.  Dutton,  1  U 
M.  A  P.  479/ 

49.  Lyon  v.  Evans,  1  Ark.  349. 
BO.    Lyon  v.  Evana,   1    Ark,  849; 

Peo.  V.  Dodse,  11  Colo.  A.  177,  62  P 
637  (holding  that  complaint  dees  not 
show  a  misjoinder  of  causes  of  ac- 
tion because  there  are  two  items,  one 
or  both  of  which  would  be  a  breach 
of  the  bond). 

"The  breaches  aasinied  under  the 
statute,  must  have  all  of  the  essen- 
tial requisites  of  so  many  differ- 
ent counts  in  the  same  declaration; 
and  In  this  respect,  it  makes  no  dif- 
ference whether  they  are  asslsned 
at  first  in  the  declaration,  or  subse- 
quently In  the  replication,  or  on  the 
record.  They  appear  In  every  point 
of  view  designed  to  answer  the 
same  purposes  only,  for  which  sev- 
eral different  counts  are  Introduced 
in  other  cases,  where  the  form  and 
order  of  proceeding  Is  different;  we 
do  not,  therefore,  perceive  any  sub- 
stantial reason  why  they  should 
receive  a  different  consideration,  or 
be  excepted  out  of  the  peneral  rule, 
as  to  the  Joinder  of  different  and 
distinct  rights  or  causes  of  action  In 
several  counts,  or  in  a  single  count 
of  the  same  declaration,  and  this  we 
understand  to  be  in  effect,  the  prin- 
ciple decided  In  the  case  of  Kinedon 
V.  Nottle,  1  M.  &  S.  365,  106  Re- 
print 1887  where  it  la  held  that 
Vhere  there  is  a  misjoinder,  either 
of  parties  or  causes  of  action,  or 
breaches,  the  demurrer  must  be  to 
the  whole.'  And  the  plaintiff  can- 
not, if  the  declaration  be  demurred 
to,  aid  the  mistake  by  entering  a 
nolle  prosequi,  so  as  to  prevent  the 
operation  of  the  demurrer,  and  how- 
ever perfect,  the  counts  may  respec- 
tively be  in  themselves,  the  declara- 
tion will  be  bad  on  a  general  de- 
murrer, or  In  arrest  of  Judgment,  or 
upon  error."  Lyon  v.  Evans,  1  Ark. 
349,  867. 

Ta]  iasJol,naev> — Where  under 
two  coants  there  are  assignments  for 
damages  alleged  to  have  been  sus- 
tained by  an  the  plaintiffs,  and 
other  assignments  for  damages  sus- 
tained by  them  In  an  ofTIclal  capa- 
city, and  damages  sustained  by  part 
only  of  the  plaintiffs,  there  1b  a 


misjoinder  of  the  causes  of  action. 
Bardlll  V.  School  Trustees,  4  111.  A. 
94. 

51.  Sugden  v.  Beasley,  9  III.  A. 
71. 

5S.  Ala. — Coleman  v.  Pike  County. 
88  Ala.  326,  3  S  755.  3  AmSR  746; 
Floumoy  v.  Lyon,  70  Ala,  308;  Wil- 
liamson V.  Woolf,  87  Ala.  298;  Wil- 
son v.  Cantrell,  19  Ala.  642;  Garnett 
V.  Yoe,  17  Ala.  74;  Watts  v.  Shep- 
pard,  2  Ala.  426. 

Ark. — Adams  v.  State,  6  Ark.  497. 

111. — Henrickson  v.  Relnback,  3S 
111.  890;  Hlbbard  v.  McKlndley.  28 
III.  240;  Peo.  v.  Gregory,  11  IlL  A- 
870. 

Ind. — McFall  v.  Howe  Sewing 
Mach.  Co.,  90  Ind.  148:  Colbum  v. 
State,  47  Ind.  810;  Armtngton  v. 
State,  46  Ind.  10;  State  v.  Scott,  12 
Ind.  629;  Kintner  v.  State,  3  Ind.  86; 
Rock  v.  Gordon,  6  Blackf.  1S2:  Red- 
path  V.  Nottingham,  6  Blackf.  267. 

Ky, — Arnold  v.  Com.,  8  B.  Mon. 
109,  Compare  Carlisle  Bank  v.  Hop- 
kins, 1  T.  B.  Mon.  246,  16  AmD  113 
(holding  that,  although  a  declara- 
tion containing  some  Insuffliclent  as- 
signments of  breaches  Is  good  on 
general  demurrer,  yet  if  a  general 
verdict  is  rendered  for  plaintiff  the 
Judgment  may  be  arrested). 

Mo. — Hayden  v.  Sample,  10  Uo. 
216;  State  v.  Porter.  >  Mo.  186. 

N.  J. — Ordinary  v.  Bamea,  €7  N. 
J.  L.  80,  60  A  908. 

N.  T. — Peo.  V.  Brush,  6  Wend. 
464;  Peo.  v.  Russell,  4  Wend.  670. 

Pa.— Kerr  v.  Meredith.  4  Teates 
288. 

Va.— Martin  v.  Sturm,  S  Rand.  (88 

Va.)  698. 

B9.  McDole  v.  McDole,  106  IIL 
452;  Peo.  v.  Compher,  14  111.  447; 
Peo.  v.  Harmon,  16  III.  A.  189. 

Jadnwat  as  seoarity  tot  fnrthor 
b»aafiMi  see  Infra  !  236. 

[a]  Vadav  the  HUaols  statute  (1) 
the  judgment  for  the  penalty  stands 
as  a  security  for  such  other  breaches 
as  may  afterward  happen,  and 
plaintiff  may,  at  any  time  afterward, 
sue  out  a  writ  of  Inquiry  to  assess 
damages  for  the  breach  of  any  cov- 
enant or  covenants  contained  In  such 
bond  subsequently  to  the  former  trial 
or  inquiry.  McDole  v.  McDole.  106 
111.  452:  Lesher  v.  U.  S.  Fidelity,  etc., 
Co..  144  HI.  A.  632.  (2)  Section  18 
of  the  Practice  Act,  which  provides 
that  in  actions  on  penal  bonds  suc- 
cessive breaches  may  be  assigned 
and  recovery  had  after  a  trial  and 
Judgment  In  the  same  action,  la  not 
COnnned  In  Its  operation  to  actions 
on  official  bonds,  out  applies  as  well 
to  other  penal  bonds  conditioned  for 
the  performance  of  covenants,  whero 
the  nonperformance  of  the  condition 
is  not  necessarily  ambraced  In  a 
single  breach.  Dent  v.  Davison.  82 
in.  109. 

54.  Peo.  T.  Compher,  14  111.  447. 
85.    Peo.  V.  ConuAer,  14  IIL  447. 


Vor  latw  oasis,  dwrtopwmtB  and  ohangea  in  the  law  see  cumulative  Annotations,  asf^^^j^ 
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Bat  it  has  been  held  that  where  breaches  are  as- 
signed in  the  declaration,  and  plaintiff  is  defeated 
1^  defendant's  pleadings,  he  cannot  afterward  as- 
sign new  breaches  and  that  where  breaches  have 
been  assigned  in  an  action  on  a  bond  conditioned 
for  the  payment  of  money  by  installments,  plaintiff 
is  not  entitled  to  a  sci.  fa.  to  have  his  damages 
for  further  breaches  assessed.'^ 

[$  186]  c.  In  Action  1>y  Ass^nee.'^  An  assignee 
of  a  bond  suing  thereon  mast,  in  his  declaration  or 
eomplaint,  allege  all  facts  which  are  materi^  to 
his  cause  of  action."  Thus  plaintiff  most  all^e 
the  faet  of  the  assignment,^  including  the  execu- 
tion of  the  aamgnment*^  and  the  consideration 
therefor,"'  and  ttut  title  to  the  bond  was  tnuas- 
ferred  to  plaintiff.**  Where  the  bond  is  payable 
to  bearer,  plaintiff  need  not  allege  how  he  derived 
his  title;  an  all^tion  that  he  is  the  bearer  or  the 
owner  and  holder  is  enffldemt.'*  But  as  an  allega- 
tion of  assignment  imports  a  delivery,  the  fact  of 
delivery  need  not  be  otherwise  alibied.*"  A  stat- 
ute giving  the  ri^t  to  the  assignee  to  sue  need 
not  be  stated;**  nor  need  the  assignee  set  forth  the 
faet  that  he  sues  as  assignee.*' 

n»  bread!  or  sonperfonttanca  of  the  bond, 
which  is  governed  by  the  nature  of  the  stipulation, 
Barnett,   S   T.  B. 


6S.   Gentry  v. 
Uon.  <Ky.>  113. 

ST.  Uarmon  v.  Dedrlck,  S  Barb. 
(N.  Y.)  192;  Randall  v.  Burton;  2E 
U.  a  Q.  B.  i. 

B8.  Oomalalmt,  doolaratloii,  or  pati- 
Uou  la  aotfon  asvlffiM*  f onmllj 
see  Asalffnments  IS  222-835. 

58.  Pergruson  v.  Harwood,  7  Cranch 
iU.  S.)  40B,  3  L.  ed.  386  (holding  that 
if  a  bond  of  conTsyance,  then  In  suit, 
l8  asslgnod,  and  tno  asslirnor  agrees 
to  refund  to  the  aBslgneo  the  value 
thereof.  If  the  property  shall  not  be 
recovered  on  the  bond  It  ia  aufflclent 
for  the  aasignee,  in  a  BUlt  againat 
the  assignor,  on  his  promise  to  re- 
fund, to  aver  that  the  property  was 
not  recovered  In  the  suit  which  was 
pending  when  the  agreement  was 
made  to  refund);  Booske  v.  Gulf  Ice 
Co.,  24  Fla.  &fiO,  6  8  247  (holding 
that,  in  an  action  by  an  assignee  ox 
a  bond  against  the  obligors,  a  dec- 
laration Is  sufficient  which  sets  up 
the  bond,  ttie  condition,  tts  perform- 
ance by  the  obligee  and  nonperform- 
ance by  the  oblftor,  and  consequent 
indebtedness,  wnioh  was  not  iwld, 
a.nd  the  assignment  of  such  bond  ana 
Indebtedness). 

60.  Booske  V.  Gulf  Ice  Co.,  24  Fla. 
5S0,  &  S  247;  Lindsay  v.  Mclnerney, 
12  M.  J.  U  624,  41  A  701;  Halle  v. 
Richardson,  33  S.  C.  L.  114. 

[a]  A.  mere  allegation  that  plala- 
tUr  Is  as  assignee  is  not  sumcient. 
Lindsay  v.  Mclnerney,  62  N.  J. 
iU.  41  A  701. 

[b]  Pzofert  of  the  asslgnmeat  has 
iKen  held  necessary.  Alston  t.  Whit- 
ing, S  Ark.  402. 

[c]  Votlos  to  th«  obligor  of  the 
assignment  must  be  averred  In  suit 
on  a  bond  to  convey  lands  on  pay- 
ment of  a  certain  note.  Burt  v, 
Henry,  10  Ala.  874. 

81.  Roberts  v.  Elliott,  3  T.  B. 
Mon.  (Ky.)  395  (holding  that  a  party 
setting  up  title  by  the  assignment 
of  a  bond  executed  to  several  must 
show  that  all  executed  the  assign- 
ment). 

flS.  Duncan  v.  UtteU.  2  Bibb  (Ky.) 
434;  Hdl  v.  Smith.  S  Munf.  (17  Va.) 
(50. 

18.  Kurdle  ▼.  Mills.  20  Ark.  182; 
Smith  V.  Dean,  19  Mo.  61. 

[a]  An  allflvatloa  VuA  plwlatUt  Im 
the  total  AoUar  a>  tmstee  sufHclently 
AowB  Utle.    Bmltb  v.  Dean,  19  Mo. 

>C  Gardner  Haney,  80  Ind.  17 
uolding  that  municipal  bonds  pay- 
tble  to  bearer  are  negotiable  by  de- 
Uvery,  and  that  In  an  action  thereon 
the  complaint  wUl  be  ■ufflclent  If  it 


alleges  that  plaintiff  Is  the  owner 
and  holder  thereof;  It  need  not  show 
how  he  acquired  his  title);  New 
South  Brewing,  etc.,  Co.  v.  Price, 
(Ky.)  60  SW  Sh  (holding  that  It  is 
sumcient  to  allege  that  plaintiff  Is 
the  owner  and  holder  of  interest 
coupons  sued  on  without  alleging 
that  he  is  the  owner  for  value). 
eS.  Pelmster  v.  Smith,  10  Ark.  494. 
ee.  Qano  V.  Slaughter,  Hard.  (Ky.) 
76. 

07.  Brooks  v.  Whiting,  6  Ark.  18; 
Bennington  Iron  Co.  v.  Rutherford, 
18  N.  J.  L.  168. 

ee.  Booske  V.  Gulf  Ice  Co.,  24  Fla. 
GSO,  S  S  247. 

Ca]  Sofsot  enred^A  failure  to 
aver  that  the  money  had  not  been 

BEiid  to  the  original  payee  Is  cured  by 
le  statute  of  Jeofairs,  after  Judg- 
ment on  nil  dlclt  Clarke  v.  Gregory, 
6  Miss.  363. 

09.  Wiggins  V.  Fisher,  21  Ark. 
621;  Gregory  v.  Freeman,  22  N.  J.  L. 
406;  Braxton  v.  Lipscomb,  2  Munf. 
(16  Va.)  282;  Mitchell  v.  Thompson. 
2  Piatt.  A  H.  (Va.)  424. 

[a]  veffattrtaw  a  paymwl  to  tb* 
Bsslgaor  bcfoio  tas  truufer  is  suffi- 
cient. Wiggins  V.  Fisher,  21  Ark. 
62L 

tb]  Altbougli  there  is  au  mvmr- 
ment  of  aoi^yment  to  plaintiff,  the 

complaint  Is  defective  if  it  falls 
to  allege  nonpayment  to  the  assignor 
before  notice  of  asslrnment,  and 
such  defect  la  not  cured  by  verdict. 
Green  v.  Dulany,  2  Munf.  (16  Va.) 
618. 

TO.   Gregory  T.  FTeonuui,  22  N.  J. 

L.  406. 

'  71.  Nicholson  y.  Dixon,  5  Munf. 
(19  Va.)  198. 

72.  See  generally  Pleading  [81 
Cyc  126  et  seq]. 

73.  Solary  v.  Webster,  85  Fla.  363, 
17  S  646  (holding  that  a  plea  of  a 
demand  paid  at  the  time  the  bond 
was  executed  is  not  bad  as  under- 
taking to  vary  or  to  contradict  the 
terms  of  the  bond  described  In  the 
declaration);  State  v.  Van  Pelt,  1  Ind. 
304. 

ta]  Visa  that  dafew<Unt  signed 
as  agmtt  and  director  and  not  other- 
wise, without  alleglnr  his  authority. 
Is  bad.  White  v.  skinner.  13  Johns. 
(N.  Y.)  807,  7  AmD  881. 

[bl  A  plea  of  leave  and  llosnae, 
which  does  not  allege  such  leave 
and  license  to  have  been  given  by 
deed,  is  bad  in  an  action  on  a  bond 
under  seal.  Miller  v.  Elliott,  1  Ind. 
484,  SO  AmD  476. 

Terttloatton  of  sUa  or  aaswor  see 


is  essential  to  the  c^iise  of  action,  and  must  b^ 
properly  stated.^  Thus  it  must  be  averred  in 
proper  terms  that  defendant  did  cot  pay  to  the 
obligee  before  the  assignment,  or  to  the  assignee 
or  to  either  of  them^  since  the  assignment;*^  and 
where  there  are  two  joint  and  several  obligors,  and 
both  are  named  in  an  action  against  one,  it  should 
be  alleged  that  neither  of  them  paid.'"  Where  the 
action  is  by  a  survivor  of  joint  assignees,  it  mast 
be  averred  not  only  that  there  has  been  no  pay- 
ment to  the  obligee  or  to  plaintiff  but  also  that 
there  was  no  payment  to  the  deceased  assignee  in 
his  lifetime.^'- 

[$  187]  2.  Plea,  Ansm,  or  Affidavit  of  Defense 
— a.  In  QeneraL  The  rules  governing  pleas  or 
answers  in  civil  eases  generally^  apply  to  a  plea 
or  .answer  in  an  action  on  a  bond.''  Thus  a  pie» 
must  be  true  at  the  time  it  is  pleaded,"  and  must 
be  responsive  to  the  allegations  of  the  declaration 
or  complaint,^'  as  by  traversing  issnable  facts  which 
go  to  the  merits  of  the  case;"  and  it  must  not  be 
hypothetical^"  or  aigoinentative."  Where  another 
instrument  is  relied  on  as  furnishing  an  equitable 
defense  it  should  be  set  oat  according  to  its  terms 
and  l^al  effect  by  a  proper  plea;"  but  the  plea 
should  not  set  up  a  contract  different  from,  and 

[81  Cyc  827 


generally  Pleading  [81  Cyc  627  et 
seq]. 

74.  Bryan  v.  Drake.  20  N.  C.  66 
(holding  that  a  condition  in  the 
nature  oC  a  defeasance  cannot  be 
made  available  by  performance'  at 
the  time  of  trial). 

TB.  American  Bldg.,  etc«  Co.  v-. 
Booth,  17  R.  I.  73«.  24  A  779  (hold- 
ing that  a  plea  applicable  only  to  a 
different  kind  of  bond  from  that,  da-: 
clared  on  Is  bad).  See  also  generallS' 
Pleading  [31  Cyc  157J. 

76.  Campv.  Capital  Mln.,  etc.,  Co.; 
(Ky.)  128  SW  823.  ; 

[a]  lUnstvatlon^A  plea  that  fbi 
sum  specified  in  the  bond  declared 
on.  In  pounds  sterling,  was  not  so 
much  as  plalntlfC  computed '  In  his 
ad  damnum,  and  that  defendant'  did 
not  owe  plEiintlff  as  targe  a  sum  as 
the  latter  claimed  in  his  ad  damnum, 
is  bad  on  demurrer  since  It  does  not 
deny  that  defendant  owes  the  sum 
in  United  States  money  to  which  tiu 
amount  named  In  the  declaration  m 
equal,  and  traverses  no  Issuable  fact 
wnlch  goes  to  the  merits.  Qurnex 
V.  Hoge,  11  F.  Cas.  No.  B376,  ^ 
Blatchf.  499. 

[b]  Whare,  la  a  sntt  on  wxaApm^ 
payable  to  bearer,  the  declarauoq 
alleges  plaintiff  to  be  the  owneri 
holder,  and  bearer  of  the  couporf^  a 
plea  that  plaintiff  was  not.  eltner 
at  the  time  when  the  declaration  was 
made  or  when  the  plea  was  fltod^ 
the  owner,  holder,  or  bearer.  Is  a 
traverse  of  a  material  allegation  of 
the  declaration,  and,  although  faulty 
as  argumentative,  fs  good  on  general 
demurrer.  Pendleton  County  v.  Amy, 
13  Wall.  (U.  S.)  297.  20  L.  ed.  679. 

'  [c]  Denial  of  knowledge  or  In^ 
formatlon^Where  plaintiff's  sole 
title  to  timber  sued  for  rested  on  its 
ownership  of  the  land,  dofendants* 
having  given  a  bond  to  pay  for  such 
timber  as  plaintiff  owned,  could 
traverse  the  petition  In  an  action  on 
the  bond  by  the  allegation  of  want 
of  knowledge  or  Information  stufr- 
clent  to  form  a  belief  as  to  plalntia*a 
ownership  of  the  land,  camp  v. 
CaplUl  Mln.,  etc,  Co.,  (Ky.)  128  3W 
323. 

77.  American  Bldg.,  etc,  Co.  v. 
Booth,-  17  R.  I.  736.  24  A  779. 

78.  Pendleton  County  v.  Amy,  1$ 
Wall.  (U.  S.)  297,  20  ed.  679;  Man^ 
ning  V.  Norwood.  1  Ala.  429. 

n.  Howell  T.  Cowles.  8  Oratt  (47 
Va.)  398.  * 

[a]  iCortgage  with  sama  ooadfc- 
tiim  as  bond. — ^When  the  complaint 
sets  forth  the  condtUou  of  a  bonA 
and  avers  the  execnlpon />(ySvn4cl»' 
Digitized  by  VjOOs?Tc 
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Qontradiotoiy  to,  that  stated  in  the  bond,  uid  with 
reference  to  which  the  latter  waa  made."  A  spe- 
dal  plea  which  seta  forth  facts  which  amount  to 
the  general  issue  or  general  denial,  or  which  may 
be  proved  thereunder,  is  bad,^  unless  it  amoonts  to 
a  justification.** 

Oortalnty.  Every  plea  in  discharge  or  avoid- 
aace  of  a  bond  should  state  positively  and  in  direct 
terms  the  matter  in  discbarge  or  avoidance,  and 
not  leave  the  defense  relied  on  to  be  inferred;** 
and  no  fact  can  be  assumed  in  favor  of  defendant 
unless  it  is  directly  averred,  or  arises  by  necessary 
inference  in  his  pleading.^  If  the  plea  has  on  the 
face  of  it  two  intendments  it  should  be  taken  most 
strongly  against  defendant." 

Sham  or  frivolous  pleading.  A  plea  or  answer 
which  does  not  contain  a  denial  of  the  material 
allegations  of  tbe  complaint,  or  a  statement  of  any 
new  matter  constituting  a  defense  or  counterclaim, 
is  sham  and  fiiivoloua  and  may  properly  be  stricken 
out.* 

[$  188]   b.  Denial  or  Traverse  of  Breach.  The 


allied  breach  should  be  directly,  and  not  inferm- 
tially,  denied;"  and  should  be  tmTeraed  aa  diaxgedt 
and  not  by  a  plea  that  the  obligors  have  not  vio- 
lated the  conations  to  the  extent  alleged  in  the 
declaration."  The  averments  must  be  such  that- 
the  eonrt  may  see  whether  the  matters  assigned  as 
breaches  were  within  the  conditions  or  not."  A 
substantial  part  of  the  breach  must  be  answered."* 
Where  a  plea  is  to  the  whole  declaration  on  a  penal 
bond  it  should  sufficiently  meet  all  breaches  which 
are  well  assigned;"  and,  if  such  a  plea  answers 
only  one  of  several  breaches  assigned,  it  is  bad." 
But  in  case  of  several  breaches,  defendant  may 
deny,  or  confess  and  avoid  in  several  pleas,  the 
facts  severally  assigned  as  if  they  were  separate 
counts,  although  the  entire  assignment  must  be 
answered;^  and  some  of  the  breaches  may  be  met 
by  plea  and  others  by  demurrer,  where  the  assign- 
ment consists  of  a  single  count."*  Under  a  statute 
requiring  a  partial  defense  to  be  expressly  stated 
as  such,  the  words  "partial  defense"  need  not  be 
used  where  the  purpose  of  the  answer  clearly  ap- 


g&g»  as  collateral  aecurltr  for  the 
same  debt,  "with  the  same  oondltlon 
as  the  said  bond,"  an  answer  repeat- 
ina  the  words  of  the  condition  as 
stated  in  the  complaint,  and  averring 
that  It  is  not  contained  in  the  mort- 
KEKet  Is  not  a  denial  that  such  was. 
in  substance,  the  condition  of  the 
mortsage.  To  raise  that  issue,  the 
dsfendant  diould  either  deny  the 
deeds  nr  set  out  the  condition  verha- 
Um  for  the  Judpnent  of  the  court. 
Dimon  V.  DunnTlS  N.  T.  498. 

aO.  Booske  V.  Oulf  Ice  Co.,  24  Fla. 
SSO,  6  S  247. 

U.  Governor  v.  Iavow,  4S  III. 
134:  Wallace  v.  Spanoer  Shcch.  Bank, 
126  Ind.  S6K.  28  ftB  176;  Sluyter  v. 
Union  Cent.  TU  Ins.  Co.,  t  Ind.  A.  312, 
29  NEl  608;  Elisabeth  SUts  Bank  t, 
Oietwood,  8  N.  J.  Ih  1;  American 
Buttonhole  Overseamlna  Sewlns 
Uach.  Co.  V.  Burlack,  2S  W.  Vs.  <47, 
14  SB  S19. 

.  [a]    **X    specisl  Im  W, 

mmomOag  to  the  gsnucal  laras — 

that  is,  a  plea  alleging  new  matter 
which  Is,  m  effect,  a  denial  of  the 
truth  of  the  declaration — Is,  In  gen- 
eral. Improper  and  Inadmissible.  It 

f^oes  in  denial,  not  In  avoidance:  but 
t  is  good  in  .substance,  and  bad  in 
form  only.  But  this  latter  rnle  is 
subject  to  this  exception:  A  special 
plea  amounting  to  a  Justification— 
in  other  words,  an  entire  special 
plea  answering  the  whole  declara- 
tion, and  alleging  matter  of  Justm- 
pation — is  good,  although  as  to  part 
It  amounts  to  the  general  issue;  for 
matter  of  Justiflcatlon  is  matter  of 
law  which  ought  to  be  referred  by 
plea  to  the  court"  American  But- 
tonhole Overseaming  Sewing  Mach. 
Co.  V.  Burlack,  35  W.  Va.  647,  658, 
14  SB  319. 

82.  American  Buttonhole  Over- 
seaming  Mach.  Co.  V.  Burlack,  36  W. 
Va.  647,  14  SB  31». 

88.  U.  S. — Bevlns  v.  Ramsey,  IS 
How.  179.  14  Li.  ed.  652;  U.  3.  v. 
Bradley,  10  Pet.  843,  9  L.  ed.  448; 
Bryant  v.  Hunters,  4  P.  Cas.  No. 
2,068,  3  Wash.  C.  C.  48  Frev  on  other 
grounds  2  Wheat  32,  4  L.  ed.  177]. 

Ala. — Gibbs  V.  Frost  4  Ala.  720; 
Manning  v.  Norwood,  1  Ala.  429. 
.  Ark.— Levy  v.  Very.  12  Ark.  148; 
Cummins  v.  Harrell,  6  Ark.  308. 

Cal. — McDermott  v.  Isbell,  4  Cal. 
113. 

Conn. — Filer  v.  Blasel,  2  Root  847. 

Fla. — Booske  V.  Gulf  Ice  Co.,  24 
Fla.  560,  6  3  247. 

111. — Fitzsimmona  v.  Hall,  84  111. 
538;  Ooelz  v.  Joerg,  64  111.  114. 

Ind.— Kempshali  v.  East  127  Ind. 
320.  26  886;  Winnlngham  v.  State, 
66  Ind.  248:  Sammohs  v.  Newman.  27 
Ind.  SOS;  State  v.  Marshall.  20  Ind. 


Woodruff  v.  Dobbins,  7  Blackf.  B82; 
Cammack  v.  Rupert,  4  Blackf.  153; 
Coombs  V.  Newlon,  4  Blackf.  120; 
Patterson  v.  Salmon,  3  Blackf.  ISl. 

La. — Wllkins  v.  Bo  bo,  18  La.  Ann. 
430. 

Md. — Franklin  F.  Ins.  Co.  v.  Ramill, 

5  Md.  170;  Wootton  v.  Sprlgg,  4  Karr. 

6  M.  352. 

Mass. — Clarke  v.  Holes,  11  Gray 
138;  Bond  v.  Cutler,  10  Mass.  418; 
Sevey  v.  Blacklin.  2  Mass.  641 ;  Lind- 
say V.  Blood,  S  Mass.  618. 

Hiss.— Higdon  V.  Vaughn,  BS  Uisa. 
672.  ' 

Mo. — St.  Louis  Third  Nat  Bank  v. 
Owen,  101  Mo.  658,  14  SW  632:  Shel- 
ton  V.  Durham,  76  Mo.  434;  Poteet 
V.  Boyd,  10  Ho.  160. 

N.  J. — Hoboken  v.  Evans,  81  N.  J. 
L.  842;  HannesB  v.  Bonnell.  23  N.  J. 
L.  169;  Morris  Canal,  etc.,  Co.  v.  Van 
Vorst  21  N.  J.  L.  100;  Bennington 
Iron  Co.  V.  Rutherford,  18  N.  J.  L. 
467;  Copperthwalt  v.  Dummer,  18 
N.  J.  L  258:  Shotwell  v,  Dennis,  14 
N.  J.  L.  60i;  Hoffman  v.  Brown,  6 
N.  J.  L.  429. 

N.  T.— Hart  v.  Brady.  8  N.  T. 
Super.  626;  Beers  v.  Finney,  12  Wend. 
309. 

Oh.— Calraes      Knight,  17  <%.  SL 

68. 

Pa.— AxteU  v.  Caldwell.  24  Pa.  88. 

S.  C. — McCall  v.  Evan,  4  S.  C.  L.  3. 

Vt. — Freeman  v.  Henry,  48  Vt.  663; 
Carpenter  v.  Briggs,  16  Vt.  84. 

W.  Va^Renlck  v.  Correll,  4  W.  Va. 
627. 

Eng. — Benham  v.  Momington,  3  C. 
B.  133,  54  ECL  133.  136  Reprint  64. 

[a]  Thns  the  averment  in  a  plea 
that  the  obligees  released  a  "large 
part"  of  the  debt  specified  in  the  bond 
Is  defective  for  uncertainty;  but  UUs 
defect  can  bo  taken  advantage  of 
only  by  special  demurrer.  Mltcih^ 
V.  Williamson,  6  Md.  210. 

84.  Jacobs  v.  Curtlss,  67  Conn.  497, 
36  A  501:  Shelby  v.  Bohn,  25  Ind.  A. 
478,  57  NB  666  (holding  that  the 
answer  was  defective  where  it  sought 
to  avoid  liability  by  setting  up  plaln- 
tlfTs  neglect  in  prosecuting  his  claim 
against  the  obligee's  estate  without 
stating  where  such  estate  was  situ- 
ated, or  that  decedent  lived  In  the 
state,  or  that  he  would  have  been 
Sued,  or  that  his  estate  was  admin- 
istered on  in  the  state). 

[a]  A  plsa  that  the  slgnatnze  to  a 
bonA  was  forged,  without  alleging 
want  of  knowledge  of  the  forgery,  is 
demurrable.  Jacobs  V.  Curtlss,  67 
Conn.  497,  36  A  601. 

86.  U.  S.  V.  Linn,  1  How.  (XJ.  S.) 
104,  11  L.  ed.  64  (holding  that  a  plea 
that  the  seals  were  atHxed  to  a  bond 
without  the  consent  of  defendant, 


S87;  Sumpter  v.  Wilson,  1  Ind.  144;  I  without  alleging  that  they  were  af- 


fixed with  the  knowledge  or  by  the 
authority  of  plaintiff.  Is  Insufllclent). 

86.  Crane  v.  Andrews,  10  Colo.  266, 
IS  p  331;  Thompson  v.  Means,  19 
MISS.  604 ;  Deloatdi  v.  Vinson.  108  N. 
C.  147,  12  SB  896. 

[a]  Visa  or  aHnrar  kfiid  frtraiewi. 
—In  an  action  on  a  bond  payable  to 
bearer.  In  the  possssslon  of  plaintlfT, 
an  answer  denying  any  knowledge  or 
Information  jHifBcIsnt  to  form  a  belief 
that  plaintiff  Is  or  is  not  the  owner 
and  holder  thereof  Is  Mvolous.  Bron- 
son  V.  Chlcaco,  etc.  B.  Co.,  40  HowPr 
(N.  T.)  48. 

[b]  n«as  sot  srastv*  or  tttnlaum. 
— (1)  In  an  action  to  recover  on  a 
bond  an  alleged  deficiency  on  fore- 
closure, an  answer  denying  the  legal- 
ity 'of  the  foreclosure  proceedings, 
and  specifying  facts  to  sustain  such 
denial,  is  not  frivolous.  Dickinson  v. 
Auld,  88  Hun  (N.  T.)  275.  (2)  Where 
the  complaint  Is  on  a  bond  for  the 
payment  of  money  only,  an  answer 
which  alleges  that  the  bond  was 
given  for  store  accounts  for  certain 
years,  on  contracts  to  pay  a  certain 
per  cent  on  the  account  of  each  year, 
without  any  stipulation  for  sudi  rate|, 
and  which  Insists  on  the  defense  or 
usury,  cannot  be  deemed  frlvolouo. 
Dall      Harper,  88  N.  C.  4. 

ST.  Thompson  v.  Means,  19  Miss. 
604. 

[a]  ■nbttsntlal  dealal  siUBelent^ 

A  plea  that  defendant  had  not  broken 
his  covenant  in  manner  and  form,  as 
plaintiff  has  complained,  is  good,  on 

Seneral  demurrer,  as  a  substantial 
enlal  of  the  breach.  Miller  v.  El- 
liott, 1  Ind.  484,  Smith  267,  50  AmD 
476. 

88.  U.  8.  V.  Dalr,  26  F.  Cas.  No. 
14,912.  4  Bisa  280. 

88.  Accident  Ins.  Co.  of  North 
America  v.  Baker,  84  W.  Va.  667,  12 
SB  884;  Waddell  v.  McCoII,  30  U.  C. 
Q.  B.  260. 

SO.  CIlfTord  V.  Smith,  4  Ind.  877. 

91.  U.  S.  v.  Willard,  28  F.  Cas.  No. 
16.698,  1  Palne  589;  Soprls  v.  Lilly. 
1  Colo.  266;  Peo.  v.  McCIellan,  137  111. 
852,  27  NE  181  [rev  38  111.  A.  162]. 

9a.  Peo.  v.  McCIellan,  137  111.  352, 
27  NE  181  [rev  38  HI.  X.  1621;  Ger- 
man Mut  Ins.  Co.  V.  Glasco,  14  Ind. 
A.  95,  42  NE  492. 

[a]  A  plea  lasngdent  as  to  one  of 
several  hreaohes  la  bad  as  a  whole, 
where  it  purports  to  answer  the  en- 
tire complaint  State  v.  Roche.  94 
Ind.  372. 

98.  SuKden  v.  Beasley,  9  111.  A,  71. 

94.  Cltisens'  Bank  v.  Wlegand,  11 
Phlla.  (Fa.)  826. 

[a]  A  Joint  demarrer  to  Mveral 
teeaelMS  Is  fatal  if  bad  as  to  one. 
Ouy  V.  UoDanlel,  Bl  8.  C  486,  29  BB 
19^ 


-  For  later  oases.  dereletftauBti  and  ohaBces  In  the  law  see  oumulattve  Annotations, 
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pears  on  its  fam;**  bat  Hhe' answer  nnist  distinvtly 
lefer  to  the  eavae  of  action  whidi  it  is  intended  to 
answer." 

li  189]  e.  m  Debet.*"  In  debt  on  a  bond, 
wbore  the  bond  is  the  gist  of  the  aetitm,  the  plea 
of  nil  debet  is  bad,"*  putienlarfy  where  the  decla- 
ration sets  oat  the  e«iditi(m  and  its  breach,*"  or 
eontaina  no  eonunon  ceunts;^  uur  ia  nil  debet  a 
good  plea  where  the  bond  recites  an  acknowledge 
ment  of  tiie  debt/  or  is  taksa  in  open  court  and 
made  a  part  of  the  reomd.'  Where,  however,  the 
bond  is  merdy  an  indneement  to  Uub  aetion,  sneh 
a  jdea  is  good.* 

Objscticat  to  a  plea  of  nil  debet  can  be  raised 
cmly  by  denmrrer;*^  it  will  not  be  qnasfaed  on  mo- 
tion;* and  even  where  saoh  plea  is  bad,  if  plain- 
tiff chooses  to  go  to  trial  on  sneh  issue,  he  is  boand 
by  the  result.^ 


[i  190]  du  Nod  Bst  FaetOH.'  In  an  action  of 
debt  on  a  bond,  defendant  may  pat  in  isene  tiie 
execution  of  the  instnuurat  or  show  that  it  '  is 
void  in  law,  by  pleading  •  the  general  issue,  non 
est  fsotnm,  in  the  common  form.*  But  if  he  wiihes 
to  B^arate  the  law  from  the  facta,  so  thai  the 
ooiirt  may  pass  <m  the  sufficiency  ca  any  special 
ground  why  it  is  not  his  deed,  then  be  must  allege 
sneh  facta  specially,  o<moladuig  witb  an  "et  sis 
non  est  factum."^  Thus  defeadant  may  plead  a 
special  non  est  factum  that  he  deUvered  the  in- 
strument as  an  eaeiow  on  a  condition  wMdi  has 
not  been  performed."  In  an  actitm  on  a  voidable 
bond  non  est  factum  is  not  a  good  plea.*'  Hi* 

C,  of  non  est  factum  bars  the  action  only  as  to 
who  pleads  it,  and  doea  not  affect  the  lability 
of  the  other  defendants;"  but  where  all  of  the 
defendants  join  in  the  plea,  it  must  be  sustained 


95.  Howd  T.  Cole,  74  Han  121,  2< 
NTS  431. 

96.  Howd  V.  Cola,  74  Htin  1»,  16 
NTS  «1. 

ST.  Joiadar  with  aov  Mt  f  Mtam 
see  Infra,  i  197. 

▼•sUUwttoa  of  plea  of  all  deliet  see 
Pleading  [SI  Cyc  BS3]. 

Se.  U.  8.— Soeed  t.  WlsUr,  8 
Wheat.  890.  5  L.  ed.  717;  U.  S.  v. 
Spencer,  27  P.  Cas.  No.  16.868,  2  Mo* 
Lean  405. 

Ala.— Ansljr  t.  Hock.  S  Ala.  444. 

Arlc — Sevier  Wllwm.  S  Art:.  496; 
UcFarland  v.  8taU  Bank,  4  Ark.  44. 
J7  AmD  761. 

Colo. — Gaxnn  t.  School  Dist.  No, 
IE,  4  Colo.  SI;  Anderaon  t.  Bloan.  1 
Colo.  4B4. 

ni^McDonald  v.  Peo.,  222  IlL  82fi, 
7S  NE  609:  Kllgour  v.  nralnage 
Comrs..  Ill  111.  342:  Meyer  v.  Wilt- 
shire, 92  IIL  386:  Caldwell  v.  Rich- 
mond, 64  111.  30;  King  v,  Ramsay,  18 
IIL  619;  Davie  v.  Burlon,  4  111.  41,  86 
AmD  611;  Price  v.  Farrar,  6  111.  A. 
S8«. 

Ind. — Shook  V.  State,  6  Ind.  113: 
Parish  V.  State,  3  Ind.  209;  Hooker  v. 
State.  7  Black?.  272;  Noel  v.  State,  < 
Blackf.  S28:  Smith  v.  Stewart.  6 
Blackf.  162:  Kakle  v.  Oliver.  5  Blackf. 
3;  Love  t.  KldwelL  4  Blaokf.  663; 
Trimble  v.  State.  4  Blaokf.  43j. 

Ey. — ^Hanna  v.  U^biude,  (  B.  Hon. 
314.  48  Am.  Dec.  122;  Bradford  T. 
Ross.  3  Bibb  238. 

lie. — Miller  v.  Moses,  66  Me.  128. 

Miss.— Butler  v.  Alcua,  61  Mlas.  47; 
Barfield  v.  Kearney,  1  Miss.  604. 

Mo. — CriKler  v.  Quatlea.  10  Mo.  824; 
Parka  v.  State,  7  Mo.  194;  Boynton 
V.  Raynolds,  3  Mo.  79. 

N.  J.— Allen  v.  Smith,  12  N.  J.  L. 
1&9;  Howard  v.  Blackford,  2  N.  J.  L. 
144:  Ohlmeyer  v.  Kent.  2  N.  J.  L. 
J.  ^2. 

N.  T. — Muxsy  V.  Shattuck,  1  Den. 
113;  Blydecburgh  v.  Carpenter,  Lalor 
169;  Minton  v.  Woodwortta,  11  Johns. 
474;  BalllB  V.  Oiddens,  8  Johns.  82. 

Pa. — Bauer  V.  Roth,  4  Rawle  83. 

8.  C. — Belser  v.  Irvine,  16  8.  C.  L. 
810. 

Vt.-~T>yeT  V.  Cleaveland,  18  Vt  241. 

Bnc. — Warren  v.  Consett,  2  Ld. 
Raym.  1600,  92  Reprint  474;  Anony- 
mous, 2  Wlla.  C.  P.  10,  96  Reprint 
CSS. 

M.  n.  S. — Alexander  v.  Bryan,  118 
U.  S.  414,  416.  28  L.  ed.  196  (wbare 
the  cMmrt  said:  "In  Alabamii,  the 
plea  of  nil  debet  In  an  action  oi  debt 
on  a  bond  with  condition,  where 
tn^eaches  are  asalaned,  la  bad  on 
demurrer"). 

Ala. — Reld  v.  Nash,  23  Ala.  738. 

Colo. — Jennesa  v.  Black  Hawk.  2 
Colo.  678. 

Miss. — Bagrett  v.  Beard,  48  Mlas. 
120. 

N.  T.— Hart  v.  Brady.  3  N.  T. 
Bnper.  (26;  Janaen  v.  Oatrander,  1 
Q>w.  870. 

1,  Mix  V.  Peo.,  98  HI.  649;  Terre 
Haute,  etc.,  R.  Co.  v.  Peoria,  etc.,  R. 
Co.,  81  lU.  A.  486  [aft  182  111.  601,  66 
NE  377 1 

3.  Peo.  V.  BevellL  184  111.  A.  888. 
»,  McNamara  t.  Teo.,  188  111.  184, 


86  NS  626. 

a,  Sneed  Wlater,  8  Wheat.  iV. 
a.)  690,  S  !<.  ad.  717;  Klnff  v.  Ramaay, 
IS  111.  619;  Davis  v.  Burton,  4  111.  41, 
88  AmD  611;  Minton  v.  Wood  worth, 
11  Johna  <N.  T.)  474;  Dyer  t.  Cleave- 
land, IS  Tt.  241. 

6.  U.  S.  .V.  Speneer,  87  F.  Caa.  No. 
16,868.  8  HcLaan  406. 

£  Siakle  v.  Oliver,  6  Blackf. 
<Ind.)  8. 

T.  TT.  S. — ^tX.  8.  T.  Spencer,  27  F. 
Caa.  No.  16,868,  8  McLean  406. 

Colo.— ^laraan  v.  School  Dist.  No. 
16,  4  Colo.  68  (holding  that,  where 
plaintiff,  instead  of  demurring,  re- 

ellea  to  a  plea  of  nil  debet,  he  will 
e  put  on  proof  of  every  aUecatlon 
in  fala  declaration,  and  defendant  may 
avail  hlmaelf  of  any  around  of  de- 
fense whloh  In  ceneral  misht  be 
taken  advantage  of  under  that  plea). 

111.— Foster  v.  Peo.,  121  III.  A.  166; 
Price  V.  Farrar.  6  111.  A.  638. 

Ind. — Shook  v.  SUte.  6  Ind.  113; 
Pariah  t.  State.  8  Ind.  209;  Noel  v. 
State,  €  Blackf.  628;  Bakle  v.  Oliver, 
6  Blackf.  3. 

Me.— Miller  v.  Moaea,  66  Me.  128; 
Fbllbrook  V.  Burjreaa.  68  Me.  271. 

Ma— Parks  v.  State,  7  Mo.  194. 
•  8.  C. — Belaer  t.  Irvine,  16  8.  C.  I4. 
380. 

S.  Joladai  of  lum  eat  ftMtsm  w88li 
oUwv  plaaai . 

Nil  debet  see  infra  I  197. 
Nul  tlel  record  see  infra  I  197. 
Payment  aee  Infra  |  197. 
Performance  see  Infra  i  197. 

Hatters  pvorable  wwer  aon  est 
faotam  see  Infra  i  209. 

a.  U.  S. — Greathouae  v.  Dunlap. 
10  F.  Cas.  No.  6,742,  3  McLean  803; 
U.  S.  V.  Dair,  26  F.  Cas.  No.  14,913, 
4  Biss.  280;  U.  S.  v.  Sawyer,  27  F. 
Caa.  No.  18.227.  1  GaU.  88. 

Ala. — Qamett  v.  Roper,  10  Ala. 
842;  Mannlns  v.  Norwood,  1  Ala.  429; 
Tindal  V.  BrlBht,  Minor  108. 

Ark. — Fenter  v.  Obau^,  17  Ark. 
71;  NIiAolay  v.  Kay,  8  Ark.  69,  42 
AmD  CSO.  ^.         _  ^, 

Colo^— nAnderaoB  r.  Sloan.  1  Colo. 
484.  „ 

Del. — Evans  v.  Hudson,  6  Harr. 
866;  State  v.  Houston.  ^1  parr.  280. 

Oa — Thompson  v.'  Oowen,  79  Qa. 
70,  8  SB  910;  Justices  v.  Sloan,  7  Oa. 
81. 

Ill.-~Stearna  v.  Oope.  109  111.  840; 
Phillips  V.  Singer  Mfa.  Co.,  88  111. 
806:  intialmmona  v.  Hall,  84  lU.  638; 
Herrlok  v.  Swartwout.  72  HI.  340; 
Home  Flax  Co.  v.  Beebe,  48  111.  188; 
Frye  v.  Menklna,  15  111.  839;  Prlt- 
chett  v.  Peo.,  6  111.  62B;  Oberne  v. 
Oaylord,  18  111.  A,  80;  Treman  v. 
Morria,  9  111.  A.  237;  Sngden  v.  Beaa- 
ley,  9  III.  A.  71;  Smith  v.  Losano,  1 
111.  A.  171. 

Ky. — Taylor  v.  Taylor,  8  Bush  118; 
Lockart  v.  Roberta.  3  Bibb  861. 

Me. — Jewell  v.  Oagn^,  82  Me.  480, 
19  A  917. 

Md.—Edelln  v.  Sanders.  8  Md.  118: 
Burgess  v.  Lloyd,  7  Md.  178;  Mitchell 
V.  Wllllamaon,  6  Md.  210. 

Miss. — Clanton  v.  Laird.  20  Miss. 
688. 


Mo. — State  v.  Ferguson.  9  Mo.  288; 
Stapleton  T.  Benson,  8  Mo.  18:  Payne 
V.  Snell,  4  Mo.  288;  Smith  T.  mrt,  1 
Mo.  278. 

N.  J^Hudson  V.  WInSlow  Tp.,  H 
N.  J.  L.  487;  State  Bank  T.  Chetwoodi 

8  N.  J.  I..  1. 

'  N.  Y.— Commercial  TTnlon  Aaanr. 
Co.  V.  Bauer,  68  Hun  88.  11  8W  371. 
N.  C— Ford  V.  Vandyke,  88  N.  G 

Pa.— Schuylkill  Coun^  v.  Oopl^* 
67  Pa.  386.  f  AmR  441;  Fritz  v,  Mont- 
gomery County,  17  Pa,  130.  ■ 

S.  C. — iBon  V.  Ison,  40  8.  C.  W. 

Tenn. — Galbreath  v.  BCnoxvUle,  (Ch, 
A.)  59  8W  178. 

Tex.- — Poer  v.  Brown,  24  Tex.  84. 

Va. — Cleaton  v.  Chambllaa,  6  Rand. 

i27  Va.)  86;  Jackson  v.  Webster,  » 
lunf.  (20  Va.)  463;  Bell  v,  AUen,/» 
Munf.  (17  Va.)  118. 

W.  Va. — American  Buttonhole 
Overaeamlng  Sewing  Mach.  Co.  y. 
Burlack.  36  W.  Va.  647,  14  SS  811; 
Kuykendall  v.  Rnakman,  8  W.  va. 
332. 

[a]  A  geaeral  plea  of  aoa  est  fM^ 
tmn.  u  a  general  add  nnUmlted  dealal 

that  the  Dond  la  the  act  and  deed  of 
the  party.  Qalbreath  v.  KnoxvlllB. 
(Tenn.  Ch.  A.)  69  SW  178. 

[bl  Where  tbe  bond  sued  on  la 
aol  the  original  bond,  a  plea  of  non 
est  factum  la  good.  Oalbreath  v. 
Knoxville,  (Tenn.  Ch.  A.)  69  SW  17*. 

[c]  A  plea  «hat  a  bond  was  es- 
soafeea  by  one  partner  without  au- 
thority from  his  copartners  can  He 
raised  only  by  a  proper  plea  of  MBi 
est  factum.  Greene  County  v.  Wll- 
hite,  29  Mo.  A.  469. 

10.  American  Buttonhole  Ovep- 
aeamlng  Sewing  Mach.  Oo.  T,  Bn^ 
Uwk.  16  W.  Va.  647,  14  SE  81*.  ^ 

[a]  A  spedax  VIm  of  son  e«8 
factum  limits  the  denial  to  sows 
speetal  matter,  or,  rather,  it  la  on 
averment  of  aome  fact  which  defeats 
the  operation  of  the  paper  as  to  de- 
fendant. Galbreath  v.  KnoxvlUst 
(Tenn.  Ch.  A.)  89  8W  178. 

[b]  Wbevs  a  bead  Is  _ 
lawfully,  a  plea  that  seeks  to  avoid 
the  bond  on  such  ground  must  epwl- 
ally  state  the  facts  that  show  Ille- 
gality unleaa  they  appear  on  the  fBtm 
of  the  condition.  U.  S.  v.  Sawyer,  17 
F.  Caa.  No.  16,227,  1  Gall.  86. 

[c]  Votice  of  speolaa  matter  may 
be  annexed  to  the  plea  of  non  eat 
factum.  Beach  v.  Springer,  4  Wend; 
(N.  r.j  619. 

11.  n.  S.  V.  Dair.  26  F.  C!a8.  No. 
14,»13,  4  Blss.  280  (holding  that  such 
a  plea  la  bad  unless  it  avers  that  thB 
condition  has  not  been  performed); 
Union  Bank  v.  Rldgely,  1  Harr.  &  G. 
(Md.)  324;  Blair  v.  Seourity  Bank. 
108  Va.  762,  60  SE  262:  Hlcka.  v. 
Ooode,  lS.X<e{gh  (39  Va.)  479,  87  AjuD 
677. 

18.   Bollinger      Thurston,  9  S.  C. 

L.  447. 

IS.  Rocky  Mountain  Loan,  etc., 
Co.  v.  Price.  108  Va.  208.  49  SE  73; 
Buah  v.  CMnpbell,  2&'Gratt.^87_Ta.] 
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as  to  all  or  fail  as  to  all." 

'  Teriflcation.  By  statute  in  some  jorisdietioiui, 
onieas  the  plea  of  non  est  factmn  is  sworn  to,  or 
aooompanied  by  an  affidavit  of  its  truthi  it  is  a 
nullity  and  may  be  stricken  onf  In  other  juris- 
dietians,  the  plea  of  non  est  factum,  although  not 
Varifled  by  amdavit,  is  a  good  plea  to  an  action 
on  a  bond;  the  omission  of  the  affidavit  merely 
relieves  plaintiff  from  the  necessity  of  proving  the 
exscation.  of  the  jftstrument;  all  other  advantages 
of  which  a  party  can  avail  himself  under  the  plea 
axe  still  open'  to  him.**  Where  defendant  is  re- 
quired to  plead  to  an  amended  declaration,  a  veri- 
fied plea  of  non  est  factum  will  not  be  allowed  to 
stand  unlees  it  is  verified  anew.*' 
,  [$  191]  e.  Nnl  Tiel  Becord.*^  The  plea  of  nul 
tiel  record  is  not  a  proper  plea  to  an  action  based 
dn  a  bond,*"  even  though  the  bond  is  required  to 
be  of  record.*"  Such  a  plea,  however,  is  proper 
where  the  action  is  based  on  the  record.'*  Thus 
suah  a  plea  is  proper  to  test  the  existence  of  a 
judgment  in  a  suit  on  a  bond  with  collateral  con- 
ditions, where  the  breach  assigned  is  the  nonpay- 
ment of  such  judgment.^' 

192]  f.  Non  Damnificatns.  A  plea  of  non 
damnificatus  is  applicable  only  in  an  action  on  a 
bond  to  indemnify  and  save  harmless,  or  on  one 
^ith  words  of  the  same  import.^  Hence  non 
damnificatus  is  not  a  proper  plea  in  an  action  on 


a  bond  conditioned  for  the  performance  o£ 
particular  act;**  but  performance  of  the  aet  moat 
be  averred,"  or  the  breaches  should  be  trsTened 
with  a  c<mclnaion  to  the  oonutiy;" -utd  ttoB  rale 
applies,  althoni^  the  bond  may  <q>eiste  to  indem- 
nify, and  may  have  been  intended  to  save  its  ben»- 
fleiaiy  fnnn  loss."  Non  dunnifieatua  is  not  a  good 
plea  to  a  eomit  aasigniz^  toeaehea."  It  has  also 
been  held  that  non  dunnSSeattts  cannot  be  pleaded 
where  the  eonditions  are  multifarious,"  or  m  debt 
on  a  bond  the  conditicm  of  which  is  in  the  altema- 
tive,""  or  to  pay  another  bond,"  or  for  the  faithful 
performance  of  an  agent's"  or  a  jailer's  dnties." 
And  even  though  non  damnificatus  would  be  a 
proper  plea,  if  defendant  haa  already  pleaded  f  eon- 
ditions performed,"  he  may  be  refused  the  privi- 
lege of  pleadins-  non  damnifieatus,  as  the  two  pleas 
are  equivalent. 

[4  193}  g.  Perfonuaacfi  or  Tender  Thereof."* 
In  debt  on  a  bond  conditioned  for  the  perf oimanctr 
of  covenants,  where  all  the  covenants  are  in  the 
affirmative,  a  plea  of  performance  generally  is  suffi- 
cient, and  it  must  come  from  the  other  side  to 
show  a  breach  committed  by  defendant."  Bat,  if 
any  of  the  covenants  are  in  the  negative,  such  a 
plea  is  not  good,  since  to  those  defendant  must 
plead  specially  in  the  native."'  It  has  been  held 
that  in  order  to  entitle  defendant  to  plead  a  gen- 
eral plea  of  performance  he  should  crave  oyer  of 


14.  U.  8.  V.  Halstead,  2S  F.  Cas. 
No.  1S,S87,  «  Ben.  20S. 
:  16.  GarnetC  v.  Roper,  10  Ala.  842; 
Partia  V.  Greening,  Minor  178;  Tln- 
dal'.v.  Brlsbt.  Minor  lOS;  MoFarland 
V.  State  Bank,  4  Ark.  44,  87  AmD 
761;  Baker  v.  Spangler,  Tapp.  (Oh.) 
21 0.  See  alao  senerally  Pleading 
(81  Cyc  B331. 

Vecusitj  for  vexUoation  to  vat 
•xeontum  of  bona  in  lun*  see  Intra 
I  208. 

[a]    A  replication  of  non  est  fao- 

t^m.  need  not  be  verified.  ^Parks  v. 
Oreenlng,  Minor  (Ala.)  178;  Tlndal 
V.  Bright,  Minor  (Ala.)  103. 
-  IS.    Snowden  v.  UcOanieL  7  Mo. 
il3:  Bates  v.  Hlnton.  4  Mo.  78. 

17.  Liehman  v.  Slgreiuan,  40  III. 
X'  276. 

18.  JTolnder  of  writ  twa  sst  fao- 

tom  see  infra  |  197. 

•la.  State  V.  Houston,  1  Harr. 
(Del.)  230;  McCarthy  v.  Alphons 
CuBtodls  Chimney  Constr.  Co.,  219 
III.  616,  76  NE  860  [aff  125  111.,  A. 
110]:  McNamara  v.  Peo.,  183  111.  i64. 
&6  NE  626;  Mix  Peo.,  86  IlL  329; 
Herrlck  v.  Swartwout,  72  lU.  840; 
BUls  V.  Stanton.  69  111.  Si;  Arnott 
Jr.  FrleJ,  BO  III.  174;  Bogera  v.  Barth. 
Ur.in.  A  323;  FellheGner  v.  Uatn- 
Un^  «6,I1I.  A.  884. 

.M.  ^errtck  v.^Bwartwout,  72  111. 
«0. 

81.  Hawley  t-  Mlddlebrook,  28 
Conn.  627;  Bdhahnoit  V.  Broadwell, 
T  J.  J.  MaraS  (Ky.)  82  (holding  that 
nul  tiel  record  la  a  good  plea  to  an 
action  of  debt  on  an  lipp^al  bond, 
although  the  declaration  merely 
avera  the  afflrmance  of  the  brlgfnal 
judgrnent  or  decree,  without  con- 
cluding prout  p&tet.  per  recordnm. 
In  thfii  case  the  court  said:  "When- 
ever a  declaration  avers  that  a  mate- 
i^I  fact  appears  by  a  record,  the 
proper  plea  Is  nul  tlel  record;  and 
consequently,  as  the  declaration  can 
be  sustained  only  on  the  ground 
that  the  averment  that  the  decree 
had  been  afflrmed.  Implies  that  there 
was  a  record  of  the  affirmance,  the 
plea  of  nul  ttel  record,  was  not' only 
10  substance  and  effect,  but  in  form 
also,  the  proper  plea");  Blanton  v. 
Com.,  91  va.  1,  20  SE  884. 

119.  Ft.  Pleasant  v.  Greenlee,  63 
W.  Va.  207.  60  SE  601,  129  AmSR 
»71. 

S8.   Sea  Indemnity  [22  Cye  104]. 


at.  U.  8.--''Waahlncton  Toune. 
10  Wheat.  406,  6  L.  ed.  3S2;  Brent  v. 
Davis.  10  Wheat.  896,  8  U  ed.  ISO: 
U.  S.  V.  Bmythe.  120  Ped.  80  [aff 
107  Fed.  376,  46  OCA  2S4, 188  U.  S.  160. 
23  set  279.  47  U  ed.  4261;  Smythe 
V.  U.  S.,  107  Fed.  87«.  46  CCA  864 
[atr  188  U.  S.  166,  28  SCt  279.  47  L. 
ed.-426]. 

Colo. — Hayes  v.  New  Tork  Gold 
Min.  Co..  2  Colo.  273. 

111.— Westfall  V.  Albert,  212  111. 
68.  72  KB  4:  Terre  Haute,  etc.,  R. 
Co.  V.  Peoria,  etc..  R.  Co.,  182  lU. 
601,  66  NE  377  [all  81  111.  A.  436]; 
Fidelity,  etc.,  Co.  V.  West  Chicago. 
St  R.  Co.,  99  111.  A.  486:  Helaan  v. 
Westfall.  88  111.  A.  678  [all  812  111. 
68,  72  NE  4];  Sears  v.  Nasler^  18 
111.  A.  647. 

Ind.-^tate  V.  Greshan,  1  Ind.  190; 
Coombs  v.  Newlon,  4  Blackf.  120, 

Mo. — Hloks  V.  Hoos.  44  Mo.  A. 
671. 

N.  J. — Dime  Sav,  Inst.  v.  American 
Surety  Co..  68  N.  J.  L.  440,  68  A  217; 
Camp  V.  Allen.  12  N.  J.  U  I.  . 
,  N.  T. — ^Woods  V.  Rowan,  6  Johns. 
42. 

S.  C — Ingram  r.  Wilson,  45  S.  C. 
U  .461. 

Va. — ^Archer  v.  Archer,  8  Gratt. 
(49  Va.)  689. 

W.  Va.— fltate  v.  Corvin,  61  W.  Va. 
19,  41  SE. 2-11;  PoMng  v.  Uaddox,  41 
W.  Va.  779,  24  SE  999;  State  v.  Hays, 
30  W.  Va.  107,  8  SB  177. 

[a]  ■nrrenderlnff  IsMsd  premlMS. 
-^In  an  aotlon  6n  a  bona  to  sur- 
render a  mill  at  the  expiration  of  a 
Itfase,  non  dan^niflcatus  Is  not  a  good 
plea.  Hayes  v.  New  Tork  Gold  Min. 
Co..  2  Colo.  273. 

85.  Terre  Haute,  etc.,  R.  Co.  v. 
Peoria,  etc.,  R.  Co.,  182  111.  601,  66 
NE  377  [aff  81  111.  A  4861;  Mary- 
land Fidelity,  etc..  Co.  v.  West  Chi- 
cago St  R.  Co.,  99  111.  A.  486.  See 
also  Infra  |  193. 

ae.  Dime  Sav.  Inst.  v.  American 
Surety  Co..  68  N.  J.  L.  440,  53  A  217. 
See  also  supra  I  188. 

27.  Terre  Haute,  etc.,  R.  Co.  v. 
Peoria,  etc.,  R.  Co.,  182  111.  501.  66 
NE  377;  Poling  v.  Maddox,  41  W. 
Va.  779.  24  SB  999 ;  Holmes  v. 
Rhodes,  1  B.  &  P.  638,  136  Reprint 
1107. 

as.  lU. — ^Terra  Haute,  etc.,  R.  Co., 
T.  Peoria,  ate.,  R.  Co.,  188  111.  601,  56 
NE  877. 


Ud.— Jenfcina  v.  Hay.  SS  Md.  547. 

K.  J. — Dime  Sav.  Jnat.  v.-  Ameri- 
can Surety  Co.,  «8  N.  J.  U  440,  S8  A 
217. 

N.  T.-^Hart  V.  Brady.  S  N.  T.  Sa- 
per.  621. 

Ont.— Lslth  V.  Freeland.  24  V.  C. 
Q.  R  122. 

8».  BUsabeth  SUte  Bank  v.  Chet- 
wood.  8  N.  J.  li.  1 

ao.  Barrett  v.  Barron*  IS  N.  H. 
160. 

31.   Douglass  V.  Clark,  14  Johnai- 

(N.  Y.)  177. 

38.  American  Bldg..  etc.  Co.  v. 
Booth,  17  R.  I.  786.  24  A  779:  Royal 
Canadian  Bank  v.  GkK>dmaiC  29  U.  C- 
Q.  B.  674. 

38.  McClure  v.  Brwln.  Z  Cow. 
(N.  Y.)  818. 

34.  Blam  v.  Commercial  Bank,  88 
Va.  92,  9  SE  498;  Archer  v.  Archer, 
8  Gratt  (49  Va.)  \ii9:  Pollnir  v.  Mad-, 
dox,  41  .W.  Va.  779,  24  SB  M9. 

35.  la.  aotlon  for  lareaoli  Of  oov- 
eitante  see  Covenants  [11  Cyc  1149], 

Bvldeaoe  admlssiDle  nnder  plea  of 
perfomuuuM  see  infra  |  212.  - 

Joinder  wltb  non  en  faotvm  see 
Infra  9  197.  ... 

38.  U,  S. — Jackson,  v,  Bundlet  It 
F.  Cas.  No.  7,145.  1  Woodb.  &  M. 
381. 

lowfU — Musgrave     v.  .  Mnacatine 
County,  1  Greene  446, 
-Me. — ^Bailey  v.  Rogers-.  1  M&  186. 
Mass.— ^Dswes  -ir.-Goooh,  S  Mass. 
488.  , 

N.  Y. — ^Andrus  V.  Waring,  20  Johns. 
168. 

W.  Va.— State  v.  Hays,  30  W.  Va, 
107.  »  SET  177. 

Eng.- Mints  v.  Bethll.  Cro,  BUk 
749,  78  Reprint  981. 

"Where  the  condition  is.  for  the 
performance  of  all  the  covenants 
in  an  Indenture,  the  defendant  ihay 
plead  a  general  performance;  and  it 
must  conie  from  the  other  side  to 
shew  the  contrary  In  some  particu- 
lar." Cutler  y.  Southern,  1  Saund. 
116  note.  85  Reprint  r2B  note. 

37.  State  v.  Leavell.  3  Blackf. 
(Ind.)  117;  Bailey  v.  Rogers,  1  Me. 
186;  Thompson  v.  Means,  19  Miss. 
604:  Cutler  v.  Southern,  1  Saund.  116, 
85  Reprint  125  note;  Fines  v.  Dell, 
Style  168,  82  Reprint  614. 

Ta]  A  covenant  Is  not  made  neg< 
atire  by  the  mere  ooonmnoe  of  neg- 
atlve  words,  so  that  a  general  plea 


For  later  eaaea,  aereXopnanta  and  obaagee  In  the  law  see 


cumulative AnnoUUon^  aa^^^tle^lgj^^aji^^^tjgjji^er. 
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the  eonditioD  of  tiie  htmA  dMiared  on,  where  it  a 
not  set  ont  in  the  deelantion.'^  A  blea  of  per* 
fonoanee  is  bad,  if  it  is  too  wrov^  or  ttmiaiiu 
a  negstiTe  pregnant.** 

Woero  tha  Ixnid  is  condltloiied  to  porf oim  ssreral 
partiCQlar  things  and  several  breaches  are  specifi- 
cally assigned  in  the  deelaration,  a  general  plea 
of  performanoe  is  insoffleient;  each  breach  should 
be  answered,  and  the  time,  place.  oaA  manner  of 
performance  ^onld  be  set  forth.^  If-  the  condi- 
tion is  in  the  di^netive,  defendant's  pleading 
mnst  show  idhieh  put  he  has  performed.^  Where, 
however,  the  eonAtion  of  the  bond  is  in  general 
terms,  bat  eomprehmds  a  initltipUeity  of  matters 
or  mnltifarions  particulars  all  in  the  afflxmative, 


a  plea  of  general  performance  may  be  allowed  to 
avoid  prolmty.** 

If  readiness  and  willingness  to  perform  are  relied 
on,  the  plea  slionld  set  forth  the  same  with  all  the 
essentiaLs  as  to  time,  plaee,  and  ability,  and  inelnd- 
ing  when  reqnisite  the  prodnetion  or  tender  of  the 
thing  itself.** 

[f  194]  h.  Favmsnt*"  Payment  is  an  affirmative 
defense  which  mnst  be  e^ressly  pleaded,**  accord- 
ing to  the  terms  of  the  -bond  on  which  the  action  is 
based.*'  Where  payment  has  been  made  to  satisfy 
i^e  breach  of  a  bond,  the  plea  sfaoald  admit  the 
breach  and  seek  to  avoid  it  by  setting  forth  pay- 
ment in  satisfaction.*"  A  plea  of  payment  will  be 
construed  to  extend  only  to  the  part  due  when  the 


of  performance  would  be  bad,  if 
tbey  are  In  afflmiftnce  of  a  preoMent 
mnrmatl-ve  or  If  the  whole  clause 
taken  tcwether  Is  e'SBentlally  afBrm- 
atlve.    Baltoy      Roaors.  1  Me.  189. 

38.  U.  8.  V.  Arthur.  5  Cranch 
(U.  8.)  SS7.  «  L.  ed.  t*;  Anderson  v. 
Barry,  t  J.  J.  Harsh.  (Ky>  266; 
Bailey  t.  Roffera,  1  Me.  186;  Burk- 
holder  V.  lApp,  SI  Pa.  S22. 

S».  U.  8.  T.  Sawyer,  27  F.  Cas. 
So.  16.227,  1  OaU.  88. 

40.  U.  S.  V.  Sawyer,  87  F<  Cas. 
No.  16i227.  1  OolL  88. 

41.  tT.  8.-:— aeorgetown  Union  Bank 
V.  Forrest,  84  F.  Cas.  No.  14,858,  8 
Cmnch  C.  C.  818. 

Ala.— Reld  v.  Kash,  2,3  Ala,  733; 
Talt  V.  Parkman.  16  Ala.  263. 

IlL— Mix  V.  Peo^  93  la  849;  Mix 
V.  Peo..  8«  III.  829;  Peo.  v.  MoHat- 
ton,  7  III.  781:  Terr*  Haute,  etc.,  R. 
Co.  V.  Peoria,  etc..  R.  Co^  81  IlL  A. 
436  fair  182  111.  601,  66  NB  877]. 

Ind. — Cottinaham  v.  State,  T 
Blackf.  405. 

He. — Bailey  v.  Rogers,  1  Me.  186. 

Ud.— Rob«'  V.  Stata,  94  Md.  61. 
60  A  411,  89  AmSR  405;  Gott  T. 
State.  44  Hd.  819;  Morsan  t.  Mor< 
San,  4  aiU  &  J.  IBS. 

Uass.— Tlnney  Ashley,  Ifi  Pick. 
846,  16  AmD  620:  Freeland  v.  Ruff- 
Sles.  7  Mass.  Ell. 

UIss.— Marshal  v.  Hamilton,  41 
Miss.  229;  Thompson  t.  Means,  19 
Hiss.  604;  Bmannal  t.  Ijaushlln,  11 
Hiss.  S42. 

N.  J. — Dime  Sav.  Inst.  v.  American 
Surety  Co..  68  N.  J.  I*  440.  88  A  217. 

N.  T. — Andrus  v.  Warlnff,  20  Johns. 
1S3:  Pofltmaster-Oeneral  v.  Cochran, 
2  Johns.  418. 

S.  C. — Reynolds  t.  Torrance,  6  S. 
C.  U  12B. 

W.  Va.— Moundsvllle,  etc.,  R.  Co. 
T.  Wilson,  62  "W.  Va.  647.  44  SB  169. 

Eng-. — Stone  v.  Bliss,  1  Bulstr.  43, 
W  Reprint  747;  Halsey  v.  Carpenter, 
Cro.  .^c.  8S9,  79  Reprint  308;  Wlm- 
bleton  V.  Holdrlp,  1  Lev.  SOS,  83  Re^ 
print  419. 

"Where  the  condition  of  a  bona 
consists  of  several  particular  thlnes 
to  be  performed  by  the. obligor,  he 
cannot  plead  a  general  performance, 
but  mnst  set  forth-  particularly  In 
hla  plea  how  he  hath  performed  each- 
particular  thing,  and  lay  a  time  atid 
place  of  performance.  .  For* 
the  rule  of  pleading  Is,  that  wher- 
ever a  subject  comprehends  multl-' 
pUcIty  of  matters,  to  avoid  prolixity, 
generality  of  pleading  Is  allowed,  as 
a  bond  to  return  all  writs,  &c.  or 
UiKt  the  sub-collector  of  subsidies 
should  give  an  account  In  the  Ex-^ 
chequer  Dreach.  But  If  there  be  any 
thing  specific  m  the  subject,  though 
consisting  of  a  number  of  acts,  they 
nust  all  be  enumerated,  as  on  a 
covenant  'to  enfeoff  all  his  lands,'  the 
covenantor  in  shewing  performance 
must  state  them  all ;  so  If  a  person  be 
brand  *to  pay  all  the  legacies  In  a 
*II1,'  he  must  specify  them  all,  and 
tier  payment  of  each;  and  the  rea- 
»n  Is,  because  all  these  facts  He 
vlthin  the  knowledge  of  the  party." 
Cntler  v.  Southern,  1  Saund.  116.  88 
Reprint  128  note. 

4S.  Tucker  v.  Lee,  24  F.  Cas.  No. 
14.221,  8  Cranch  C.  C.  884:  Bailey  v. 
Rogere,  1  Me.  188;  Cntler  t.  South- 
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em.  1   Saund.  116,  88  Reprint 
note. 

"Whether  the  condition  embraces 
many,  or  few  particulars,  if  any  of 
the  acts  to  be  oone  are  in  the  alter- 
native, as  the  obligor  Is  not  bound 
to  perform  all^  but  Uie  performance 
Of  one.  In  m  tmr  as  respects  such 
alternatives,  is  a  compliance  with 
the  condition:  he  Is  held  to  show  in 
his  plea,  whl<at  of  the  alternatives 
he  did  In  fact  perform.  Co.  Utt., 
80S,  b,  [b,];  Cora.  Dig.,  Pleader,  B., 
26.  But,  as  the  mere  use  of  nega- 
tive words  does  not  render  negative 
a  clause,  sahstantlally  affirmative,  so 
the  use  of  disjunctives  does  not 
necessarily  make  a  clause  an  alter- 
native one  within  the  meaning  of  the 
rule  Under  consideration."  ^lley  v. 
Rogers.  1  Me.  186.  190. 

«.  MilU  v.  Skinner.  13  Conn. 
486;  Bailey  v.  Rogers,  1  Me.  186; 
Dawes  v.  Oooch,  8  Mass.  488;  Acton 
v.  Htn,  Cro.  Bllz.  263,  78  Reprint  609; 
Wimbleton  v.  Holdrlp,  1  Lev.  803.  88 
Reprint  419:  Cutler  v.  Southern,  1 
Saund.  116.  85  Reprint  125  note. 

[a]  ZUnctiatloiui^d)  Where  the 
condition  was  to  deliver  all  the  fat 
and  tallow  of  all  the  beasts  which  he 
might  kill,  it  Is  sumcient  to  say  that 
he  lias  delivered  all.  Mints  t.  Bethll, 
Cro:  Eltz.  749.  78  Reprint  981.  (8) 
Performance  generally  Is  a  good  plea 
to  a  bond ,  dondlt  Ion  ed  to  account  for 
all  moneys  received.  Barton  v. 
Webb.  8  T.  R.  459,  101  Reprint  1488. 
'(8)  In  regard  to  the  ofBclal  bond  of 
a  deputy  postmaster,  "the  usual 
course  oi  pleading  upon  these  bonds 
has  been,  for  the  plaintiff  to  declare 
in  debt  fok-  the  pesUty,  the  defend- 
'ant  to  crave  oyfer,  -and  plead  a  gen- 
,e'rai  .performance,  the  plaintiff  to  re- 

Sly     and     set     forth  particular 
reaches."   Post  Master-<3eneral  v. 
Cochran,  2  Johns.  (Nl  T.)  413,  416. 

44.  Savory  v.  Ooe,  2i'  F.  Cas.  No. 
1£.38S.  3  Wash,  C.  C.  140;  Fretageot 
'v.  Owen,  7  Blackf:  (Tnd.)  281  (plea 
.held  bdd  In  a  debt  on  an  Obligation 
proiAlsIng -to  pay  on  a  sfieolfied  day 
or  to  convey  land);  English  v.  Finf- 
cey.  5  Bla«kf.  (tnd.O  298  (plea  da- 
oiared  bad  in  a  debt  en  a  bond  with 
a  i>enalty,  fol*  the  delivery  of  goods) ;' 
Gox  v.  %*ly,-.- 3  Blackf.  (Ind.)  Ul 
(holding  that  in  a  debt  on  a  bond  for ' 
the  perf brmance  of  -work  '  tKe  plea 
should  fehow  that  a  refusal  to  permit 
It  was  prior  to  the  expiration  of  the 
time  specified,  for  dotM  the  work); 
Orlmes  "v.  Bartee,  1  Terg.  (Tenn.) 
204;  W«Btem  Assur.  Cot  -9.  McLeanr 
29  TI.  C.  Q.  B;  67. 

Ca]  ninstratlowi. — (1)  Where  the 
bond  la  to  deliver  goods  at  a  certain 
time  and  place,  the  plea  should  aver 
that  defendant  was  at  the  place  In 
person  or  by  his  agent  and  ready  to 
deliver;-  and  If  "all"  the  month  Is 
specified  readiness  at  the  last  con- 
venient hour  of  the  last  day  should 
be  pleaded.  Savary  v.  Ooe,  21  F. 
Cas.  No.  18,888,  8  Wash.  C.  C.  140. 
(2)  In  an  action  on  a  bond  payable 
to  bearer  allegations  in  the  answer 
that  defendant  was  at  the  maturity 
of  such  bond  Ignorant  of  who  the 
owner  was.  but  was  ready  and  will-. 
'  ing  to  pay  the  same  at  the  place  of 

Sayment  named  therein,  set  up  no 
efense  -without  a  tender  and  bring- 


ing ^e  money  Into  court.  BrOnson 
V.  Chicago,  etc,  R.  Co.j  40  HowPr 
(N.  Y.)  48. 

Cb]  UaeoM  nrtat^lf  the  condi- 
tion of  the  bono  Is. not  a  part  of  the 
obligation,  as  where  the  latter  Is  a 
money  penalty,  and  the  formei"  Is  to 
do  some  act.  as  to  deliyer.  goods,  etc.. 
it  is  not  necessary  tot  defendant  to 

flead  uncore  prist.-  Savary  t.  Goe, ' 
I  F.  Cas.  No.  12,888.  8  Wash.  C.  a  ■ 
140.  - 

4B.  aviOeBM  admJsslUe  «uder 
plMh  Of  BagmeBt  see  infra  S  213. 

Yetaider  of  with  noa  est  f  aetna  see 
infra  1  197. 
VlMMlBg*  payment  as   a  defense 

feasrallr  see  Payment  [30  Cyo 
S63]. 

Plaadlag  readiness  and  wlUlnipMss 

to  pay  or  perform  see  supra  J  193. 

48.  Mullen  v.  Morris.  48  Nebn 
596,  62  NW  74.  See  also  generally^ 
Payment  [SO  Cyc  1253]. 

417.  Mcwaters  v.  Draper,  6  T.  B.^ 
Mon.  (Ky.)  494;  Cooke  v.  Oraham.  6 
Munf.  (19  Va.)  172;  Thatcher  v. 
Taylor.  8  Munf.  <17  Va.)  249. 

[a]  "Vhe  plea  to  hare  been  tvott- 
at  oommoa  law,  therefore,  should 
have  alleged  the  payment  to  have 
been  made,  either  on  the  day  the' 
money  was  stipulated  to  be  paid,  or' 
on  some  day  between  that  day  and ' 
the  date  of  the  writing  upon  which' 
the  actton  is  founded.  Such-aHa1I«- 

f;atIon  Is'  not  matter  of  ftfrmf  Only;- 
t  Is  essential  to  shew- that 
ing  the -payment,  the  defendant '«fld' 
been  in  no  default,  and  had  tfontlL 
what  he  bad  undertaken  to  pbrferm/l 
according'  to  the  terms  of  his  sbli- 

Satton."  McWaters  t.  Dnttfer,'  t'  HV 
I.  Mon.  (Ky.)  494.  ■  ■■• 

[bj  .  A  plM  which  states,  not  fai' 
idfrset  terms,  ikat  defendant  paid  tln< 
;aebt,  but  that  he  paid  all  the  sums' 
for  Which  the  mortgage  wa8_glven,  is- 
:bad  on  general  demdrrer.  -Eaaon  v.  ' 

Fisher,  f  Ark.  90.  ■  

■  48.  Ark. — Eaaon  v.  Fisher,  1  Ark.- 
■90. 

,  Ind. — ^Funkhouser.  v.  Purdy.-  1- 
Blackf.-  294. 

Md.-^Shrlner  v.  Lambern,  12  Md. 
170;  .  TCarthaus  v.  Owlngs,  2'  OllI  A 
X  480;  WllUahis  v.  Creemer,-  4  lUrr. 
:&  M.  420.- 

MasB.-'-Coffln  *.  'Jones,   11  tick. 

;46.        ^  -         .  - 

I  N,  J. — Rpzenkl-ants  V.  Durlingi  29' 
N.  J.  L.^  191;  Marvin  v.-  Belles,  IS 
N.  J.  L.  866. 

N.  T.— Hrtrt  Yr  Meeker.  8  N.  Y. 
Super.-  S28;  Chandler  v.  He^ck,  19 
Johns.  189. 

N.  C— Bryan  v.  Drake;  20  N.  C.  67. 

Oh.1 — Short  V.  Lancaster,  17  Oh. 
96. 

Pa.— McCulloch  V.  McKee.  16  Pa. 
289;  C:arpente^  v.  Qroff,  6  Serg.  A  R. 
162;  Baring  v.  Shippen,  8  Blnn.  164. 

8.  C.-~Jone8  vi  OrlfBn,  82  6.  C.  X« 

81. 

Vt.— Watson  v.  Joslyn.  27  Vt.  811. 

Eng. — Marriage  v.  Marriage,  1  C. 
B.  761,  60  ECL^Ol,  185  Reprint  748; 
Wodehouse  t.  Farebrother,  b  &.  A  B. 
277.  8S  BCL  277,  119  Reprint  486: 
Ashbee  v.  Pidduck,  1  M.  A  W.  664.  160 
Reprint  659;  Baldee  v.  SHlers.  6  T.  R. 
260.  101  Reprint  140.  — 

aT«^  pa5|in§ffi|e$bfViW&j 
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aetion  is  brot^ht.*"  A  plea  of  payment  of  a  snm  of 
money  in  satisfaction  and  discharge  of  a  bond  condi- 
tioned to  do  a  collateral  thing  mnst  aver  Utat  the 
payment  was  made  after  the  time  for  performance 
Tas  past  and  after  a  breach  had  beoi  inflnrred."'* 
Where  the  bond  is  eonditioned  for  the  payment  of  a 
sum  of  money  on  a  certain  day,  a  plea  of  payment 
before  the  d^  is  bad;*^  but,  where  the  oondition  is 
to  pay  on  or  before  a  eertain  day,  sueh  a  plea  is 
good."  Parent  on  a  snbsuinent  day  is  apt  a 
good  plea  withoat  averring  it  to  be  the  vhole  sum 
then  due."^.  The  plea  of  payment,  puis  darrnn  eon^ 
tinnance,  is  an  efleetnal  bar  to  an  action  on  a  penal 
bond  for  an  installment  dne;^  but  the  admission  of 
this  plea  doies  not  prevent  plaintiff  from  again 
bringing  suit  on  the  same  bond,^  as  often  as  a  breach 
oeenrs  from  the  nonpayment  of  the  installments 
thereafter  to  become  due;"  and  defendant  cannot 
plead  in  bar  that  he  paid  part  of  the  installments 
after  they  fell  due  and  that  the  others  are  not  yet 
dne."*  A  plea  of  conditions  performed  to  debt  on 
a  bond  for  money  amounts  substantially  to  a  plea 
of  payment." 

H  195]  i.  Impeaching  Gondderation.  Where  the 
defense  of  want  or  failnre  of  consideration  can  be 
set  up  to  an  action  on  a  bond,"^  the  consideration 
of  a  bond  under  seal  can  be  impeached,  in  an  action 


thereon,  only  by  a  special  plea  clearly  setting  forth 
the  facts  showing  the  want  or  failure  of  considera- 
tion," or  by  notice  of  the  special  matter  to  plain- 
tiff, where  such  defense  is  intended  to  be  raised 
under  the  plea  of  payment,^  or  under  a  plea  deny- 
ii^  the  execution  of  the  bcmd;**  and  snoh  a  defenae 
cannot  properly  be  raised  by  demurrer  to  the 
etnnplaiat. 

A  plm  of  iUsfal  couUUntiaa  mnst  be  definite 
enough  to  apprise  i^untiff  of  the  partieaUr  ille- 
gality relied  on." 

A  plea  of  failnre  of  ooarideratioa,  it  haa  been 
held,  must  all^  a  complete  failnre."* 

Frand  in  oonsideratloiL  If  the  oontraet  is  still 
exticutozy  or  haa  been  rescinded  before  snit  brought, 
or  the  e<msideration  haa  entirely  failed,  the  defense 
of  fraud  in  the  etmmdmation  shonld  be  pleaded  in 
bar,'"  and  the  plea  should  aUege  the  fraud,"  with 
an  offer  to  retom  the  thing  received  within  a  rea- 
sonable time  but  where  the  contract,  having  been 
executed,  has  not  been  rescinded,  and  the  considera- 
tion has  not  entirely  failed,  such  defense  cannot  be 
pleaded  in  bar;  it  can  only  be  used  at  the  trial  to 
reduce  the  amount  of  plaintiff's  reooTery." 

Verification.  Under  some  statutes,  a  plea  im- 
peaching the  consideration  of  a  bond  must  be  sup- 
ported by  oath  or  affidavit."   The  .want  of  an  affl- 


has  paid  and  expended.  Instead  of 
admitting  the  brea^  and  averring 
payment  of  the  stima  claimed  In  the 
declaration,  Is  bad.  Hart  v.  Heaker, 
S  N.  y.  Super.  628. 

48.  Thatcher  v.  Taylor,  S  Mnnf. 
(17  VaJ  219. 

BO.   E^ndle  v.  McCann,  4  U.  C.  Q. 

51.  'AnonrmouB,  2  Wile.  C.  P.  160, 
9Q  Reprint  7M. 

sa.  M'Kard  t.  Whatcroft.  I  Harr. 
*  M.  (Md.)  8S;  Fletcher  v.  Huinlnr- 
toiK  I  Burr.  944,  27  Reprint  448; 
GlMlngB  T.  Olddlnvs,  1  Xid.  Ken._f  IB. 
99  Reprint  1912;  Anonymous,  2  wlls. 


ddlnss  T.  Oiddlnvs,  1  XidT  Ken._|lB: 
Reprint  1912;  Anonym^ 
a  p.  172.  SB  Reprint  7B«. 
.-S*'-^*  y.  Gurnoy,  4  Cranch  (TT.  S.) 
222,.  S  Ifc  ed.  S38.  See  also  Tracy  v. 
Strdnr,  2  Conn.  «62  (holding  that  a 
tender,  after  the  day.  of  what  is 
juatly  due  on  the  bimd  may  well  be 
pleaded). 

[a]  tha  etatate,  (l)  if  pay- 

ment be  made,  though  neither  at  the 
day  or  place  mentioned  .tn  the  bond 
Ac,  yet,  if  made  after  the  day,  such 
»yment  may  be  spedally  pleaded; 


but  it  le  perfectly  clear  that  to  be 
an  available  defence  at  law,  the  pay- 
ment after  the  day,  must  b^  of^  the 
whole  sum  then  due;  and  unlesa  the 
plea  aver  It  to  t>e  such,  U  will  be 
adjudged  bad."  McWaters  y.  Draper, 
B  T.  B.  Men.  <Ky.)  Ui.  (2)  Under 
4  Anne  o  16  !  12,  a  plea  of  part  pay- 
ment poHt  diem  is  good  after  verdict. 
BuBhand  V.  t>avi8,  10  C.  B.  6467  70 
BCL  646,  1S8  Reprint  266. 

[b]  Intereat. — Defendant  may 
plead  a  plea  of  solvit  post  diem  to 
the  Interest  alone.  Hodgklnaon  v. 
Wyatt,  -1  D.  *  L.  668. 

M.  Jones  v.  OrlfBn,  22  S.  C.  !<. 
21. 

SB.  Jones  V.  Orlffln,  S2  S.  C,  li.  81. 
[a]    Prlov  salt  peadtea  as  bar. — 

nere  plaintiff  sues  on  a  bond  con- 
ditioned for  the  payment  of  money  by 
Installments  to  recover  the  first  In- 
stallment, to  which  defendant  pleads 
non  est  factum  and  payment,  and 
after  issue  Joined  defendant  pays 
the  sum  then  due,  and  to  another 
suit  broueht  for  the  nonpayment  of 
the  second  installment  he  pleads  In 
abatement  the  former  action  as 
pending  for  the  same  caude,  he  Is 
entitled  to  succeed  for  the  reason 
that  plaintiff  mtsht  have  proceeded 
with  the  previous  action  and  obtained 
Juderment,  as  the  payment  after  ac- 
tion could  not  cure  the  breach,  and 
also  for.  the  reason  that  the  cauae 


of  action  which  Is  the  penalty  Is  the 
same  In  bo.th  suits.  Randall  v.  Bur- 
ton, 23  U.  C  Q.  B.  268. 

se.  Rosenknuita  v.  Duiilng,  29 
N.  J.  L.  191. 

67.  Hammltt  v.  Bullett,  1  Call 
(6  Va.)  667. 

68.  See  supra  SI  20-22. 

5S.  U.  S.— Mobile  8av.  Bank  v. 
Oktibbetia  County,  24  Fed.  110. 

Ala. — Johnson  v.  Caffey,  69  Ala. 
381;  Oilea  v.  WllUama,  t  Ala.  216, 
37  AmD  692;  Cr^g  V.  Blow,  2  fltew. 
448. 

Ark. — ^Abraham  Oray.  14  Ark. 
201;  Dickaon  v.  Burka,  <  Ai^  412, 

44  AmD  621. 

Cal. — MeCarty  v.  Beach,  10  Cal. 
461. 

Ind. — ^Neely  v.  Chlnn,  8  Blaokf. 
84:  Leonard  t.  Bates,  1  Blackf.  172. 

Ky, — Morton  v.  Fletcher,  2  A.  K. 
Harsh.  137,  12  AmD  866. 

Mich.~aollenbeck  v.  Breakey.  127 
Mich.  666,  86  NW  lOES;  Rohson  v. 
DaytOD.  Ill  Miclx,  440,  69  NW  834; 
Boyer  t.  Sowles.  109  Mich.  481,  67 
NW  680.  ^ 

MisB.~^ndlff  V.  ThlKhen,  80  Miss. 
180:  Orover  v.  Gaunt.  14  Miss.  817. 

N.  T.— Howie  v,  Kasnowitz,  81 
App.  Dlv.  296,  82  NTS  42;  TallmadRe 
V.  Wallis,  26  Wend.  107. 
.  8.  C. — Randale  v.  Thorn,  26  S.  C. 
I4.  336;  BolTinver  v.  Thurston,  9  S. 
C.  L.  447. 

Tenn. — Nixon  v.  Bumpaas,  B  Yvrg. 
16,  26  AmD  249  (plea  as  to  failure 
to  obtain  title  to  land  held  bad}' 

Tex. — Ptaroa  V.  Wri^t,  St  Tex. 
621. 

[a]    bunfflelent        — (1>  A  plea 

ttiat  the  only  consideration  for  the 
bond  was  a  parol  contract  for  the 
sale  of  land  which  was  never  reduced 
to  writinir.  and  that  there  was  never 
any  tender  of  a  deed  of  the  land 
made,  but  which  did  not  alien  that 
the  vendor  agreed  to  convey  the  land 
to  the  obligor,  or  that  he  was  under 
a  dependent  agreement  to  convey, 
the  performance  of  which  was  a 
condition  precedent  to  a  right  to  sue 
for  the  purchase  money,  Is  -fatally 
defective.  Prewetl  v.  Vaughan.  21 
Ark.  417.  (2)  A  plea  that  the  land 
for  which  the  bond  was  given  "Is 
worthless"  is  Insufnclent,  since  it 
does  not  allege  that  the  land  was 
not  worth  the  price  agreed  on  at  the 
time  defendant  purchased  it.  Tyson 
v.  Williamson,  96  Va.  686.  82  SB  42. 

60.  Brown  v.  Herron,  4  Teates 
(Fa.)  661. 


61.  Tallnwdn  v.  Walls.  2S  Wend. 
(N.  T.)  107. 

68.  Ahamuhs  v.  Bowyer.  19  Okl. 
276.  12E  P  412.  66  LRANS  10«0. 

63.  Boyt  ▼.  Cooper,  6  N.  C.  286. 

[a]  A  viM  «hat  tlM  boaa  waa 

eTMi  **tot  aa  iUMMl  •eaaUtantloB*' 
too  Indefinite.   Boyt  v.  Cooper,  6 
N.  C.  286. 

[b]  If  tSMM  la  UleffaUty  In  the 
traaMoMOB,  that  Issye  should  he 
raised  by  answer,  even  though  there 
appear  dlscrepandea  in  the  dates 
shown  by  the  petition  and  the  copy 
of  the  bond  attached  as  an  exhibit. 
Ahsmuha  v.  Bowyer,  22  OkL  S76,  126. 
P  418.  60  LRANS  166O. 

64.  WHIett         Forman,    2    J.  3. 
Marsh.  (Ky.}  292:  Edward  y.  Taylor. 
2  A.  K.  Marsh.  (Ky.)  148:  (5arliale 
Hoshel,  80  U.  C.  Q.  B.  199. 

ta]  Thvm,  a  plea  setting  forth 
that  a  part  of  the  consideration  was 
a  negro  woman,  who  was  falsely  and 
fraudulently  represented  to  be  sound, 
is  bad.  Montgomery  v.  Tipton.  1 
Mo.  446. 

66.  Lot4  T.  Brookfleld.  27  Vt.  3.  U 

662, 

as.  Qltes  r.  Williams.  3  Ala.  216. 
37  AmD  692;  Ferguson  v.  McCain, 
23  Ark.  210;  Mason  t.  Evans,  1  N. 
J.  U  211. 

VleadlBir  tnM  gmntBr  aee  Infra 
I  196. 

67.  Wlllett  y.  Forman,  2  J.  J. 
Marsh.  (Ky.)  19S;  BruiBey  t.  Brlduy, 
6  Mo.  296. 

68.  Lord  V.  Brookfield,  27  N.  J.  L. 
6B2. 

[a]    A  partial  failnre  of  eotasUUor*- 

tbua  cannot  be  pleaded  In  bar  under 
the  statutory  provisions,  for  the  pre- 
sumption 01  a  Buffloient  considera- 
tion can  only  be  rebutted  In  the  same 
manner,  ana  to  the  same  extent,  as 
if  the  instrument  declared  on  was 
not  sealed.  Tallmadge  WalUs,  26 
Wend.  (N.  T.)  107. 

ee.  Patrick  V.  Conrad,  2  A.  K. 
Marsh.  (Ky.)  43;  Pierce  V.  Wright. 
83  Tex.  631  (holding  that  the  lan- 
guage of  the  statute  [Paschal  Dig. 
art  228],  requiring  pleas  Impeach- 
ing the  consideration  of  sealed 
instruments  to  be  under  oath,  is 
plain  and  unequivocal,  and  the 
courts  cannot  create  exoeptions 
to  its  requirements;  and  this 
court  hfis  by  repeated  decisions  set- 
tled that  they  are  Imperative  and 
must  be  obeyed;  and  therefore,  not- 

alth  standing  a  sealed  Instrument 
tows  on  Its  ftice  that  there  was  no 


GumulatlTSAnnotaUon^  snig^^^yl]ij^<j^^^giji^epr 
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davit  to  a  plea  impeaching  the  consideration  of  a 
bond  can  be  taken  advantage  of  only  by  objection 
to  its  filing,  and  not  by  demurrer."' 

[i  196]  j.  Fraud."  Although  there  is  some  au- 
thority to  the  contrary,^'  a  general  plea  of  fraud 
and  covin  in  obtaining  the  bond  sued  on  has  been 
held  snfBcient  without  setting  forth  the  particulars 
thereof;"  but  it  should  be  alleged  whether  it  was  in 
the  consideration  or  the  execution  of  the  bond  and 
if  the  fraud  could  have  been  avoided  by  reading 
the  instrument  alleged  to  have  been  procured 
thereby,  there  should  be  averm^ts  of  acts  or 
devices  of  the  obligee  used  to  prevent  such  reading, . 
or  of  some  abuse  of  confidence  reposed  in  him. 
That  the  bond  was  extorted  in  proceedings  which 
were  void  for  want  of  jurisdiction  should  be 
pleaded  in  bar,  and  not  to  the  jurisdiction." 

197]  k.  Several  Pleas— (1)  In  OeneraL^^  At 
common  law  defendant  could  interpose  only  one 
plea  to  an  action  on  a  bond,  as  tlie  pleading  of 
several  pleas  would  have  been  an  infringement  of 
the  rule  against  duplicity.^'  But  since  the  statute 
of  4  &  5  Anne  c  16  4,  5,  and  similar  statutes 
passed  in  the  United  States,  defendant  may  plead 
several  pleas  and  set  up  all  the  defenses  he  may 
have  to  an  action  on  a  bond."  llius  it  has  been 
held  that  defendant  may  join  the  plea  of  non  est 
factum  with  the  plea  of  performance,^  of  pay- 
ment,"* of  accord  and  satisfaction,"'  of  the  statute 
of  limitations,''  a  ^cial  plea  of  cancellation,**  or. 
with  the  plea  of  nul  tiel  record  on  a  bond  of  record 
in  court."  So  where  nil  debet  is  a  permissible 
plea,  it  may  be  joined  Vith  non  eat  factum;"  but 
where  sneh  plea  is  ■  not  good  alone,  it  eannot  be 
united  with  non  est  faotum  in  a  single  plea.*'  It 
has  beoi  held,  however,  that  where  the  different 
pleas  are  ineonastent  they  cannot  be  joined,"  as  in 
esse  of  a  plea  setting  up  mattera  operating  as  a 
release  of  a  bond  and  non  est  factum." 

198]  <S)  Joinder  or  Sevwaace  of  Defenses. 

consideration  to  make  It  blmSIn^  at 
law,  that  defense  must  be  asserted 
by  1,  plea  supported  by  affidavit,  as 
required  by  the  statute  referred  to, 
and  ts  not  available  by  means  of  a 
demurrer  or  exception).  See  also 
generally  Pleading  [31  Cyc  BS4]. 

TO.  Patrick  T.  Conrad,  S  A.  K. 
Uarsh.  (Ky.)  43.  See  also  generally 
Pleading  [31  Cyc  537}. 

Tt.   Aa  to  ftand  -  topaaohJnr  eoa- 
stdsratloa  see  supra  S 

Fraad  mm  a  dsfenas  fenaraJly  see 
aupra  SI  33-37. 
n.    Giles  V.  Williams,  3  Ala.  SIS, 


Where  suit  is  brought  against  principal  and  sure- 
ties, each  may  sever  and  plead  as  many  pleas  as 
are  necessary;*"  and  a  successful  plea  by  one  dis- 
charges the  other  defendants,  unless  the  matter  of 
the  plea  is  of  a  character  going  to  the  personal 
dischai^^  of  the  pleader,  of  which  the  others  could 
t^ke  no  advantage.'^  Bat  where  the  defense  is  in 
its  nature  joint,  several  defendants  may  join  in 
the  same  plea,"'  and  where  they  join  in  pleas 
they  cannot  afterward  sever  and  plead  matter  of 
personal  discharge;"  but  if  two  join  in  a  plea 
which  is  sufficient  as  for  one  but  not  for  the  other, 
the  plea  is  bad  as  to  both.**  Separate  defenses 
cannot  be  joined  in  the  same  plea;*^  personal  de- 
fenses, such  as  coverture,  infancy,  etc.,  must  be 
pleaded  separately;"*  and  on  the 'other  hand  where 
there  is  only  one  defense  it  cannot  be  made  the 
subject  matter  of  several  pleas." 

199]  1.  Admissions.*"*^  The  recitals  in  a  bond 
sued  on,  and  all  material  traversable  matter  set 
forth  in  the  assignment  of  breaches,  which  mi^t 
have  been  traversed  by  the  pleas,  but  which  were 
not  so  traversed,  are  to  be  taken  as  admitted  facts 
on  the  trial."  Where  the  execution,  delivoy,  and 
approval  of  a  bond  are  admitted  by  defendant's 
pleading,  the  contents  of  the  bond  cannot  be 
denied,^  and  proof  thereof  is  dispensed  with.'  .  A 
plea  in  confession  and  avoidance,  such  as  payment,' 
performance,*  or  accord  and  satis^tioo,'  admits 
the  execution  of  the  bond  as  set  forth  in  Uie  decla- 
ration, and  renders  the  production  of  further  proof 
of  the  bond  unnecessary;*  and  if  the  bond  is  intro- 
duced it  cannot  be  objected  to  on  the  ground  of  a 
variance,^  or  on  account  of  erasures  or  interlinea- 
tions on  its  face.'  Bnt  a  denial  of  indebtedness, 
and  an  allegation  that  the  instrument  was  not  a 
bond  bat  a  private  writing  not  properly  ezeented 
■nor  binding,  do  not  admit  any  liability  on  .  the 
obligation.* 

Partial  admission.    A  plea  in  bar  admitting  a 


17  AmD  892  (holding  that  a  plea 
that  a  "bond  .  .  .  was  obtained 
by  fraud,  covin  and  mlsrepresenta- 
tlon"  la  bad  as  the  statenient  of  a 
conclusion  from  facts  which  are  not 
disclosed). 

78.  Pence  v.  Smock,  2  Blackf. 
(Ind.)  31B;  Femberton  t.  Staples,  6 
Ho.  S9:  Hontromery  v.  Tipton,  1  Mo. 
44«:  Holtt  v.  Holcomb.  23  N.  H.  E3B; 
Mason  v.  Etvans,  1  N.  J.  L.  211. 

Tk  Tomllnson  v.  Mason,  S  Rand. 
(S7  Va.)  1«9. 

78.  Mcllroy  v.  Buckner,  SB  Ark. 
SSS:  Dubois  V.  Ijop9T,  1  N.  J.  li.  438. 

n.  Blrcfa  v.  Kinff,  71  N.  J.  U  892, 
99  A  11. 

TT.  S«e  ffenerally  Pleadinx  [31 
Cye  lU  «t  MQ]. 

18.  Polinf  V.  Ifaddttz,  41  W.  Va. 
779,  34  SB  999. 

Tt.  PollnK  V.  Maddoz,  41  W.  Va. 
779,  24  SB  999. 

80;  Hamilton  v.  Warlngr.  4  8.  C.  L. 
Iti.  Bat  se«  Pope  v.  lAtham,  1  Ark. 
n  (holding  that  a  plea  denying  the 
execution  of  a  bond  and  one  alleaing 
performance  cannot  be  pleaded  to- 
KeUier). 

[a]  VnOmr  4  Aum  e  18  seneral 
ptrformanee   and   non   est  xactnm 


could  be  pleaded  at  the  same  time: 
tender  was  the  only  plea  disallowed 
with  the  aeneral  Issue,  on  account 
of   Inconsmteney.   .  Union  Bank 
RidKely,  1  Harr.  *  O.  TUd.)  S24. 

81.  Jackson  v.  WelMt«r,  S  Munf. 
(20  Va.)  462. 

aa.  Accident  ins.  Co.  of  North 
America  v.  Baker,  34  W.  Va.  6<?,  12 
SB  884. 

83.  Galbralth  v.  KnoxvUle.  lOS 
Tenn.  463,  58  SW  643. 

84.  Tindal  V.  Bright.  Minor  (Ala.) 
103. 

86.  Brown  v.  BIckle,  7  Ark.  410. 
88.    Qrand  Chute  v.  Win^»T,  16 

Wall.  (U.  S.)  SBC,  21  L.  ed.  170. 

87.  Muzzy  v,  Bhattuck.  1  Den. 
(N.  T.)  238. 

88.  Accident  Ins.  Co.  of  North 
America  v.  Baker.  84  W.  Va.  667.  12 
SE  834. 

88.  Aocidont  Ina.  Co,  of  North 
America,  v.  Baker,  34  W.  Va.  667,  iz 
SE  884. 

90.  WiUlams  v.  Hlnklo,  16  Ala. 

713. 

91.  Gordon  v.  SUte,  11  Ark.  12. 
93.    Bordentown  Tp.  v.  Wallace,  60 

N.  J.  L.  13,  11  A  267. 

93.  Andrus  v.  Waring,  20  Johns. 
(N.  T.)  1B3. 

M.  Bordentown  Tp.  v.  Wallace,  BO 
N.  J.  L.  IS,  H  A  267. 

[a]  A  Joint  plea  of  dvrMS  by  un- 
lawful imprisonment  of  ons  defend- 
ant Is  bad,  where  the  relationship, 
stlch  as  father,  son,  etc.,  is  not 
averred  In  the  plea.  Bordentown  Tp. 
v.  Wallace.  BO  N.  J,  L.  13,  11  A  267. 

9B.  Supreme  Council  C.  K.  v. 
Fidelity,  etc..  Co.,  63  Fed.  48,  11  CCA 
96. 

ee.  Gordon  t.  State.  11  Ark.  13: 
Bordentown  Tp.  v.  Wallace.  60  N.  J. 
U  It,  11  A  287/ 


97.  Prewett  v.  Vailghn,  21  Ark. 
417;  Thomas  v.  Lagow,  48  111.  184; 
Sluyter  v.  Union  Cent.  L.  Ins.  Co.. 
8  Ind.  A.  312,  29  KB  608. 

88.  See  generally  Pleading  [31 
Cyc  206  et  seq]. 

99.  U.  S.  V.  Maioney,  4  App.  (IX  C.) 
BOB. 

1.    Milbym  V.  State,  1  Md.  1. 

[a]  The  wuontlom  of  tb»  koad/to 
oonfMsed.  where  the  answer  la  not 
sworn  to,  where  auoh  veriflcation  la 
required.  Campbell  v.  Harrington,  98 
Mo.  A,  815,  Sea  iUbo  Infra  I  202. 

8.  Clanton  v.  Uilrd,  20  Miss.  568: 
State  V.  Scheper,  33  S.  C.  562,  11  SB 
648,  12  SB  664,  816. 

8.  Dickinson  v.  Burr,  7  Ark.  34; 
Hines  v.  Rogers,  1  Ulsa.  486. 

4.  Reld  V.  Wethered,  1  Harr.  ft  J. 
(Md.)  448. 

B.    Dickinson  v.  Burr,  7  Ark,  34. 

6.  Reid  V.  Wethered,  1  Harr.  &  J. 
(Md.)  448;  Bally  v.  Wallen,  1  Overt. 
(Tenn.)  197. 

[a]  Tarianoe  betwoMi  oonplalst' 
•M  oop7  safvad^ — ^Where  the  condi- 
tion of  a  bond  is  set  out  In  the  third 
paragraph  of  the  copy  of  Ithe  com- 
plaint served  on  defendant,  and  de- 
fendant In  his  answer  admits  "as 
true  the  allegations  made  In  the  first 
three  paragraphs  of  the  complaint," 
this  dispenses  with  further  proof  of 
the  bond  notwithstanding  a  variance 
between  the  original  complaint  and 
the  copy  served.  State  v.  Scheper, 
83  8.  C.  662,  11  SB  623,  12  SB  664, 
816. 

T.    Dickinson  v.  Burr.  7  Ark.  84. 

8.  Connell  v.  Crawford  County, 
69  Pa.  196. 

9.  Board  of  Administrators  v.  Mc- 
Kowen,  48  Uu  Ann.  261^  19  S  663.  66 

"'bigtizedbyV^jOOgle 
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breach  of  part  of  the  oondition  is  bad."* 

[(  200]  m.  AiBdavit  of  Defense."  Under  some 
statutes  defendant,  in  an  action  on  a  bond  for  the 

Sayment  of  money,  must  file  irith  his  plea  an  affl- 
avit  of  defense  or  of  merits;^'  and  if  it  is  not  so 
filed  plaintiff  may  be  entitled  to  judgmrat."  But 
to  entitle  a  party  to  a  judgment  for  want  of  an 
affidavit,  the  amount  cltumed  must  be  ascertain- 
able from  the  face  of  the  bond  on  irhieh  the  action 
is  founded,  or  from  another  refemd  to  therein.'* 
If  the  bond  is  not  an  instrument  for  the  payment 
of  money,  as,  for  instance,  a  bond  for  the  faithful 
dischaige  of  a  duty,  no  such  affidavit  is  required.*' 
Snffidancy.  The  principles  by  which  Uie  suffi- 
ciency of  an  affidavit  of  defense  is  to  be  tested  are 
vdll  settled.'*  A}!  the  facts  necessary  to  consti- 
tute a  substantial  defense  must  be  stated  with  rea- 
sonable precision  and  distinctness.''  General  aver- 
ments of  matters  which  in  themsdves  are  lesal  con- 
clusions from  faets  not  stated  are  insufficient,  as 
for  example  a  generid  averment  of  payment,  fraud, 
or  undue  influence."  When  payments  are  alleged, 
the  affidavit  must  set  forth  with  a  reasonable 
degree  of  particularity  how  and  when  they  were 
made.** 

[$  201]  n.  nea  or  Answer  in  Action  by  Assignee. 

The  plea  or  answer  to  an  action  on  a  bond  by  the 
assignee  thereof  is  governed  by  the  rules  relating 
to  such-  pleadings  in  other  civil  cases,  particularly 
in  eases  of  other  ass^nments.***  In  accordance  with 
such  rules  the  plea  or  answer  must  respond  to  the 
declaration  or  complaint."  It  has  been  held  that  a 


10.  Fitzgerald  v.  Hart,  4  Mass. 
429;  Sevey  v.  Blacklln,  2  Haaa.  Ml. 

[a]  Attmt— lim  of  wUbt  to  naorar 
part^-A  plea  In  bar  la  bad  which 
admits  plaintltrs  right  to  recover 
part  of  the  debt  demanded:  defendant 
ahould  apply  for  reduction  of  the 
penalty.  Fltaserald  v.  Burt,  4  Mass. 
429;  Sevey  v.  Blacklln,  2  Mass.  641. 

11.  See  generally  Pleading  [31 
Cyd  231  et  seq]. 

12.  Myers  v.  Shoneman,  90  III.  80; 
Mestling  V.  Hugfaea,  89  111.  389;  Cour- 
aen  v.  Browning,  86  111.  57;  Copeland 
V.  Iron  Co..  IS  Phila.  (Pa.)  8:  Cam- 
den, etc..  R.  Co.  V.  Pennypacker,  11 
WklyNCfPa.)  118:  Qerhart  v.  Kauf- 
man, .1  Woodw.  (Pa.)  367.  See  also 
statutory  provialona. 

13.  Copeland  v.  Philadelphia,  etc., 
Coal,  etc..  Co.,  13  PhllaJPa.)  8;  Oer- 
hart  V.  Kaufman,  1  woodw.  <Pa.) 
3B7. 

-  ta]  Ooplea  of  aooompasylnr  bonds 
are  nimeoessary.  In  a  suit  on  a  cou- 
pon payable  to  bearer,  to  entitle 
plaintiff  to  Judgment  for  want  of  an 
affidavit  of  defense.  Copeland  v. 
Philadelphia,  etc..  Coal,  etc.,  Co.,  13 
Phlla.  (Pa.)  8. 

14.  Eldred  v.  Richardson,  7  Wkly 
NC  <Pa.jil30;  Underman  v.  Under- 
man,  1  Woodw.  (Pa.>_66:  Montgom- 
ery Lodge  No.  B9  v.  Waid,  1  Woodw. 
(Pa.)  39. 

16.  Dauphin,  eta.  Coal  Co.  v. 
Dasher,  1  Pearson  (Fa.)  148;  Koelle 
v.  Engbert,  4  WklyNC  ( Pa. )  202; 
Montgomery  Lodge  No.  59  v.  Watd, 
1  Woodw.  (Pa.)  S9. 

[a]  A  nftaidlnir  bond,  irlven  to  se- 
cure to  an  executor  repavmen  t  of 
whatever  amount  Is  over  and  above 
what  would  be  coming  to  the  obligor 
on  the  settlement  of  the  estate,  Is 
not  an  Instrument  for  the  payment 
of  money  within  the  meaning  of  a 
statute  requiring  an  affidavit  of  de- 
fense. Linderman  v.  Linderman,  1 
Woodw.  (Pa.)  66. 

le.  Com.  V.  Snyder,  1  Pa.  Super. 
286.  See  generally  Pleading  [31  Cyc 
2362. 

17.  Shriver  v.  Mctntlre.  130  Pa. 
459.  18  A  644;  Com.  v.  Snyder,  1  Pa. 
Super.  286;  Clapler  v.  Maupay,  3 
Miles  (Pa.)  137;  State  Central  Sav.. 


etc.  Assoc.  V.  Sheets.  Z  Paaraon  (Pa.) 
317;  KeSer  v.  Roblnwm,  2  WklyNC 
(Pa.)  689;  Cressman  V.  Koffel,  1  Wkly 
NC  (Pa^  82. 

[a]  Voo  gMwraL — ^An  affidavit  of 
defense  which  alleges  that  defendant 
believed  that  he  never  signed  said 
bond,  nor  authorised  anyone  to  do  so, 
is  too  general  to  prevent  Judgment 
being  entered  In  plaintiff  s  lavor. 
Pennoek  v.  Kennedy,  153  Pa.  677,  26 
A  16. 

16,  Com.  V.  Snyder,  1  Pa.  Super. 
286. 

19.  Com.  V.  Snyder,  1  Pa.  Super. 
286;  Clapler  v.  Maupay,  *  MUea  (Pa.) 
137. 

[a]  ZUwtratloB. — ^An  affidavit 
that  merely  avers,  in  substance,  "I 
have  paid  the  plaintiff;  I  owe  noth- 
ing," fs  insufflcfent;  the  time,  amount, 
and  manner  of  payment,  and  the  per- 
son by  whom  and  to  whom  It  was 
made,  should  be  stated  with  particu- 
larity. Com.  V.  Snyder,  1  Pa.  Super. 
286,  292. 

80.  See  generally  Assignments  i| 
237-244:  Pleading  [31  Cyc  126]. 

81.  Richards  v.  Morris  Canal,  etc., 
Co..  18  N.  J.  L.  2B0. 

[a]  Plea  lieia  Insnflcleat. — ^Where 
plaintiff  alleges  that  the  bond  was 
assigned  to  him  by  the  obligee  with- 
out showing  how  It  was  assigned,  a 
plea  that  the  assignment  Is  not  the 
deed  of  the  assignor  will  be  stricken 
out  as  not  answering  to  the  declara- 
tion. Richards  v.  Morris  Canal,  etc., 
Co.,  18  N.  J.  L.  250. 

83.  Davis  V.  Tmboden,  10  Mo.  340; 
Ford  V.  Vandyke,  33  N.  C.  227.-  But 
see  McMurtry  v.  Campbell,  1  Oh.  262 
(holding  that  In  such  a  case  It  is 
Incumbent  on  plaintiff  to  prove  the 
assignment). 

83.  Ford  v.  Vandyke.  83  N.  C.  227; 
  V.  Wright,  8  N.  C.  327. 

84.  Craig  v.  VIcksburg,  31  Miss. 
216. 

25.  Natchas  v.  Minor,  17  Miss.  644, 
48  AmD  727. 

86.  Wiener  v.  Boehm,  128  App. 
Dlv.  703,  111  NTS  136. 

87.  Marvin  v.  BoIIm,  IS  N.  J.  Ij. 
366. 

88.  Prewett  V.  Vaagfan,  81  Ark. 
417;  Sevier  v.  Wilson.  8  Ark.  406: 


plea  of  non  est  factum  does  not  dei^  the  assign- 
ment in  an  action  of  debt  on  the  bond,  so  as  to  eom- 
'  pel  the  assignee  to  prove  the  assignment  bnt  that 
if  tiie  action  is  on  the  case  such  plea  denies  both 
the  ezecation  of  the  bond  and  the  indorsemmt."  A 
plea  settii^  np  matters  which  might  have  been  a 
good  defense  against  a  prior  holder  is  not  good 
unless  it  avers  facts  showing  that  plaintiff  did  not 
become  a  bona  fide  holder  for  value."  Where  de- 
fendant, the  maker  of  the  bond,  seeks  to  rely  on 
secret  equities  as  a  defense,  there  should  be  an 
affirmative  allegation  in  his  plea  that  he  had  no 
notice  of  the  transfer  before  the  equities  accrued.** 
A  plea  of  payment  in  an  action  by  an  assignee  has 
been  held  good,  although  there  is  no  averment  as  to 
whom  payment  was  made."*  A  plea  of  prior  as- 
signment to  another  is  insufficient  if  it  does  not 
show  that  the  other  was  the  owner  of  the  bond 
when  the  action  was  commenced.^ 

Verlflcatldn.  In  some  jurisdictions  a  plea  deny- 
ii^r  the  assignment  must  be  veriAed  by  the  affidavit 
of  defendant  in  order  to  compel  plaintiff  to  prove 
the  assignment." 

[$  202]  3.  Beplication  or  Beply— a.  In  General** 
A  replication  or  reply  is  unnecessary  if  the  plea 
is  of  a  character  to  complete  the  issue,  as  in  ease  of 
non  est  factum,"  or  where  matter  of  avoidance  is 
pleaded  which  is  deemed  to  be  controverted.** 

Sufficiency.  In  accordance  with  the  rules  r^u- 
lating  such  pleadings  in  other  civil  cases,"  a  repli- 
cation or  reply  in  an  action  on  a  bond  must  suffi- 
ciently answer  the  whole  plea,"  and  must  not  de- 
Burks  v.  Howard,  3  B.  Mon.  (Ky.)  66. 
See  also  generally  Assignments  I 
244;  Pleading  [31  Cyo  627^ et  seal. 

[a]  A  plea  dlreoUj  denyiw  the 
awdfnmen  and  verified  by  affidavit 
Is  sufficient.  Jordan  v.  Mewbom,  8 
Ark.  502. 

C^'34lf*  ■^"""^"y  Pleading  [31 
30.  Brown  v.  Ready,  20  SW  1036, 
14  KyL  683  [diet  Kentucky  Female 
Orphan  School  v,  Fleming.  10  Bush 
(I&.)  234]. 

[aj  Viare  lw«e  has  bsaa  taken 
en  pleas  of  ail  debet  and  aoa  eat 
xaotmn  nied  to  a  declaration  In  debt 
on  a  bond,  and  no  other  form  of 


pleading  will  entitle  plaintiff  to  re- 
cover without  proving  the  ainrmatlve 
on  these  issues,  the  cause  ia  at  Issue 
and  all  other  pleas  are  Bupuiluoua. 
Ryan  v.  Peo..  63  111.  A.  3KK  (alf  1«6 
111.  143,  46  Nfc  2061. 

81.  SUnton  v.  Hughes,  97  N.  C. 
318.  1  SE  862. 

88.  See  generally  Pleading  [31 
Cyc  248  et  seq]. 

38.  Punkhouser  v.  Purdy,  1 
Blackf.  (Ind.)  294'  Warner  v.  Dun- 
ham, I^alor  (N.  T.)  206;  Gray  v. 
Gldlere,  36  S.  C.  L.  886:  Reynolds  v. 
Torrance.  6  S.  C.  L.  126;  Jarrett  v. 
Nlckell,  4  W.  Va.  276. 

[a]  Beplloatlona  held  auiOoUBt. — 
(1)  A  replication  Is  good  in  debt  on 
a  bond  which  replies  a  mortgage 
which  was  to  be  taken  as  part  of 
the  subject  matter  of  the  contract 
shown  by  the  conditions  of  the  bond, 
and  as  part  of  the  condition  In  effect. 
Rives  V.  Toulmln,  19  Ala.  288.  (2) 
Where  the  making,  execution,  and  ac- 
ceptance of  a  note  in  satisfaction  are 
pleaded,  a  replication  is  good  which, 
after  special  inducement,  traverses 
the  making  and  execution  of  said 
note  In  satisfaction,  and  not  the  ac- 
ceptance. Morris  Canal,  etc..  Co.  v. 
Van  Vorst.  23  N.  J.  L.  98.  (3)  On  a 
bond  to  indemnify  against  costs 
given  to  an  assignee  of  a  bankrupt, 
the  plea  being  that  the  assignee  had 
received  more  than  sufficient  to  cover 
all  legal  expenses,  a  reply  that  be 
had  nbt  recovered  the  costs  Is  suffi- 
cient. Waddell  V.  Delaplaine,  11  Barb. 
(N.  T.)  284. 


For  later  sMsa,  dawlopmaBts  and  OhUfM  In  the  law  see  cumnlative  Annotations,  same  title,  patfe 
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part  from,  or  be  repugnant  to,  the  declaration'*  or 
pnt  in  issue  a  matter  of  law,"  and  must  not  be 
az;safflentatiT&''  If  the  condition  of  the  bond  is 
aot  set  ont  in  the  deoluation,  or  made  part  thereof 
by  oyer,  the  r^lieation  should  distinctly  state  the 
condition,*'  bnt  it  should  contain  no  averment 
against  sneh  conation."  It  has  been  held  that 
where  fraud  is  set  up  in  a  replication  it  may  be 
allied  generally  withimt  setting  out  the  particu- 
lars of  the  fraud;"  but  on  the  other  hand,  it  has 
been  held  that  where  'defendant  pleads  perform- 
ance, and  plaintiff  relies  on  frand,  or  negligence 
amounting  to  fraud,  as  constituting  a  breaim,  he 
Aould  specially  set  forth  the  circumstances  consti- 
tuting the  frand  in,  his  replication.'^ 

DnpUcity.  In  the  absence  of  statute  to  the  con- 
trary, a  replication  or  reply  which  contains  as  one 
ground  of  reply  two  or  more  distinct  allegations  or 
denials,  either  one  of  which  is  a  complete  answer 
to  the  plea,  is  bad  for  duplicity.*^  Thus  it  has  been 
held  that  where  omnia  performavit  or  noa  damni- 
ffcatns  is  pleaded  to  an  action  on  a  bond,  a  replica- 
tion  assigning  two  distinct  breaches  of  the  bond 
is  bad  for  duplicity.**  Bnt  a  replication  is  not 
scbjeet  to  the  objection  of  duplicity  on  account  of 
the  statement  of  several  facts  constituting  bat  a 
single  reply  to  the  plea,"  or  where  several  .matters 
are  set  up,  one  of  which  only  is  a  good  reply  to 
the  plea,^  as '  all  matters  not  responsive  to  the 
plea  may  be  struck  out  as  surplusage.**  Under 


[b]  Ob  »_plM  of  r«l«M«  or  vmy- 

mut  plaintllf  may  reply  an  asslsn- 
ment  of  the  bond  to  a  third  person 
and  notice  thereof  before  release  or 
payment.  Andrews  v.  Beecker.  1 
Johns.  Caa.  (N.  T.)  411. 

[c]  Bei^ioatlon  to  plea  of  no  ooit- 
■Ut»tbm< — ^Plaintiff  may  put  In  a 
replication  denying  the  truth  of  the 
material  allesations  of  the  plea  In 
detail,  or  he  may  adopt  a  more  brief 
and  comprehensive  form  and  deny, 
fa  general  terms,  that  the  bond  sued 
on  was  executed  on  the  consideration 
alleged  in  the  plea,  or  that  the  con- 
sideration on  which  It  was  executed 
has  totally  failed,  In  manner  and 
form,  as  alleged  in  the  plea.  HcDan- 
lel  V.  arace.  Ifi  Ark.  46S. 

34.  Smith  V.  Kirkland.  SI  Ala.  845, 
1  S  276;  Jordan  v.  Hewbom,  8  Ark. 
S02;  Sibley  v.  Brown,  4  Pick.  (Mass.) 
137;  Joslyn  v.  Taylor,  33  Vt.  470. 
Sea  also  generally  Pleading  [31  Cyc 
25S]. 

36.  Waddell  V.  UcColI.  SO  U.  C. 
Q.  B.  260. 

38.   Vanca         State,    8  Blackf. 

(Ind.)  80. 

37.  Graham  v.  Graham,  18  S.  C. 
L.  30S. 

98.  Humphrey  v.  Wataon,  1  Root 
(Conn.)  S68. 

9.  Hoitt  V.  Holcomb,  28  N.  H. 
53S. 

[a]    A,  rraUoatlon  to  a  plea  of  re- 

Uue,  that  the  release  was  obtained 
by  fraud  of  defendant,  without  set- 
ting out  the  partioulars  of  the  fraud, 
i9  sufficient.  Hoftt  V.  Holcomb,  23  N. 

H.  535. 

Vi.    Dawes  v.  Wlnahlp,  16  Mass. 

191. 

ti.  U.  S.  V.  Oumey,-  26  P.  Cas. 
No.  15,271,  1  Wash.  C.  C.  446  [aff  4 
Cranch  383,  2  L.  ed.  6381.  See  gen- 
erally Pleading  [3^1  Cyc  262], 
'  [a]  mUUr  8  ft  8  Wm.  m  S  8, 
where  In  debt  on  a  bond  defendant, 
after  setting  out  the  condition  of  the 
bond  on  oyer,  pleads  performance  of 
part  of  the  condition  only  and  a  mat- 
t«r  of  excuse  for  nonperformance  of 
the  realdue,  the  replleatton  which 
commences  by  assigning  a  breach 
which  wonM  be  a  good  answer  to  the 
plea  at  oommoB  law,  and  then,  as  a 
necessary  Introduction  to  the  assign* 
ment  of  other  braatihos,  proceeds  to 
traverse  tlie  matter  of  exanse,  la  bad, 
n  the  ground  that  the  statute  does 

[»  C. 


not  authorize  any  double  pleading, 
except  the  multiplicity  of  such 
breaches  as  could  properly  be  as- 
signed at  common  law.  Webb  v. 
James.  8  M.  &  W.  645,  161  Reprint 
11»7. 

4a.  Austin  V.  Parker,  13  Pick. 
(Mass.)  222;  Otis  v.  Blake,  6  Mass. 
336;  Sevey  v.  Blacklln,  2  Mass.  541; 
Mooney  v.  I>emerrit,  1  N.  H.  187. 

43.  Jackson  v.  Rundlet,  IS  F.  Cas. 
No.  7,145,  1  Woodb.  &  M.  381;  Mc- 
Daniel  v.  Grace,  15  Ark.  465. 

44.  HoDanl^  v.  Grace,  15  Ark. 
465. 

45.  UoDanlel  v.  araoe,  IB  Ark. 
466. 

46.  Vance  ,t.  SUte,  6  Blackf. 
<Ind.)  80.  See  also  supra  |  164. 

47.  Jordan  v.  Mewborn,  8  Ark.  602. 

48.  Dawson  v.  Coles,  16  Johns.  (N. 
T.)  61. 

49.  Richie  T.  Cralle,  108  Ky.  482. 
56  SW  968,  22  KyL  ISO. 

00.   See  also  generally  supra  Si 

177-186. 

AaslgnlBg  several  breaohes  see  su- 
pra gg  184,  202. 
Mnggesting  bveacOus  om  raoord  see 

supraj  178. 

61.  U.  S. — Burnett  v.  Wylie.  4  P. 
Cas.  No.  2,172a,  Hempst.  197;  Camp- 
bell V.  Strong,  4  P.  Cas.  No.  2.367a, 
Hempst.  266;  Robins  v.  Pope,  20  F. 
Cas.  No.  11,931a,  Hempst.  219. 

Ala. — Governor  v.  Wiley,  14  Ala. 
172;  Davis  v.  Dickson,  2  Stew.  370. 

Ark. — Taylor  v.  Auditor,  4  Ark.  574. 

Conn. — Clark  v.  Mix,  16  Conn.  162. 

111. — McDole  V.  McDole,  106  iU. 
452;  Dent  v.  Davison,  62  Ill.>  109. 

Ind. — State  v.  Campbell,  8  Blackf. 
138;  State  v.  Votaw.  8  Blackf.  2; 
State  v.  Klzer,  6  Blackf.  44. 

Ky. — Gentry  v.  Bamett,  6  T.  B. 
Mon.  113. 

Me. — ^Machlaaport  v.  Small,  77  Me. 
109. 

Md.— State  v.  Norwood,  12  Md.  177; 
James  V.  State.  3  Md.  211;  Scott  v. 
State,  2  Md.  284;  Ctammer  v.  State,  9 
GUI  279;  Doogan  v.  Tyaon,  6  Oill  A 
J.  453;  LAldler  v.  SUte,  2  Harr.  &  O. 
277:  Laurenson  v.  State.  T  Harr.  &  .T. 
339;  Kerr  v.  State,  8  Harr.  &  J.  660. 

N.  J. — ^Van  Voorst  v.  Morris  Canal, 
etc.,  Co.,  20  N.  J.  li.  167. 

N.  T. — New  York  v.  Lyons,  24  How 
Pr  2B0;  Barnard  v.  Darling,  11  Wend. 
28;  Van  Benthuyaen  v.  De  Witt,  4 
Johns.    213 ;    Postmaster-Oeneral  v. 


some  statutes  plaintiff  may  assign  as  many  breaches 
as  he  thinks  proper  in  his  replication,  if  he  has  not 
assigned  them  in  his  declaration.^ 

In  an  action  by  an  assignee  a  replication  to  a 
plea  denying  the  assignment,  tracing  plaintiff's 
title  through  assignments  different  from  those 
alleged  in  the  declaration,  is  a  departure  and  Imd;^ 
but  a  reply  to  a  plea  of  former  recovery  and  satis- 
faction is  sufficient  which  sets  up  tiie  assignment 
and  notice  thereof  to  defendant  and  notice  of  mm- 
prosecution  of  the  former  action  for  the  assignee's 
benefit.'"  Although  one  who  lends  his  credit  to 
another  in  the  form  of  a  bond  to  be  sold  to  raise 
funds  is  estopped  as  i^inst  an  assignee  of  the 
bond  to  set  np  a  failure  or  want  of  consideration, 
an  assignee  cannot  avail  himself  of  the  estoppel 
unless  he  pleads  it  hy  reply,  a  demurrer  to  the 
answer  not  beii^  sufficient."* 

[%  203]  b.  Assignment  of  Breaches."*'  In  the 
absence  of  statute  to  the  contrary,  where  the 
breaches  are  not  assigned  in  the  declaration  the 
usual  course  of  pleading  is  for  defendant  in  his 
plea  to  set  out  the  condition  and  to  plead  perform- 
ance generally,  on  which  plaintiff  must  assign  the 
breaches  in  his  replication  or  reply."*  But  plaintiff 
need  not  assign  the  breaches  in  his  replication  where 
defendant's  plea  does  not  set  up  performance,'"  or 
admits  nonperformance  of  the  condition  and  relies 
on  matter  of  excuse,"  or  where  everything  is  con- 
fessed which  is  necessary  to  support  the  action.^ 

41S;  Uunro 


Cochran,  2  Johns.  41S;  Uunro  T. 
Alalre.  2  Cai.  S20. 

Pa. — Curtis  V.  Kearney,  2  PIttsb.  87. 
Eng. — Homphrey  v.  Rlgby.  2  Chit. 
298,  18  BCD  .644;  Canterbury  v.  Rob- 
ertson, 1  Cromp.  &  M.  181,  690,  14» 
Reprint  866.  676;  Johnes  v.  Johnes, 
3  Dow  1,  3  Reprint  269;  Galnsford  v. 
Griffith,  1  Saund.  58,  8S  -Reprint  69; 
Bthersey  v.  Ja<dtaon,  8  T.  R.  268,  181 
Reprint  1376. 

[a]  U.  8  ft  t  Wta.  m  o  11  S  • 
does  not  authorixe  the  assignment  of 
breaches  in  a  replication  which  tra- 
verses a  material  averment  in  the 
plea.  Webb  v.  James,  8  M.  ft  W. 
646,  666,  161  Reprint  1197  (where  the 
court  said:  "If  we  look  at  the  stat- 
ute. It  seems  that  only  two  classes 
of  cases  are  contemplated~-one 
where  the  party  pleads  to  issue, 
where  the  plalntilC  must  assign 
breaches,  the  other  where  he  does 
not  plead  to  Issue,  aa  after  Judgment 
by  default,  demurrer,  or  nil  dicit. 
In  which  case  he  must  suggest 
them"). 

 [b]    Judgment    for  defemdant. — 

Where,  in  an  action  on  a  bond  with 
conditions,  defendant  pleads  per- 
formance  generally  and  plaintiff  as- 
signs a  breach  in  particular,  and  de- 
fendant affirms  uiat  he  has  per- 
formed In  the  particular  assigned, 
and  plaintiff  demurs.  Judgment  must 
be  for  defendant,  wmiame  v.  Hal- 
sey,  1  Root  (Conn.)  418. 

63.  Shelton  v.  French,  88  Conn. 
489. 

53.  English  V.  Plnlcey,  6  Blackf. 
(Ind.)  298. 

[a]  snggesfeion  would  have  been 
the  proper  course  If  the  plea  had  only 
contained  an  excuse  for  the  non-per- 
formance of  the  condition;  In  which 
case,  according  to  the  well-known 
rule  laid  down  by  Lord  Holt  In  Mere- 
dith V.  Alleyn,  1  Salk.  128,  91  Re- 
print 129,  no  assignment  of  a  breach 
would  have  bonn  necessary  In  the 
replication."  Webb  James,  8  M.  ft 
Wre46,  667,  161  Reprint  1197. 

[b]  A  xepUoatloa  traversing  a 
matter  of  •seuae,  although  affirm- 
ative, pronerly  conclud(>8  to  the 
country  without  asslgntnv  a  breach, 
Webb  V.  James,  8  Mfft  W.  846.  ISl 
Reprint  1197. 

54.  Clammer  v.  State,  9  Gill 
rMd.)  279;  Laldler  v.  State,  2  Ebrr. 
ft  G.  (Md.)  277. 
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Snffletencr.  Where  the  breaches  are  assigned  in 
the  replication,  the  replication  performs  the  office 
of  a  declaration  and  must  set  out  a  good  and  suffi- 
cient eaiue  of  action.''  The  assi^ment  of  breaches 
must  be  as  broad  as  the  condition,"  and  must  be 
made  with  particularity;"  and  if  an  insufficient 
breach  is  alleged  and  issue  is  joined  thereouj  jn^- 
ment  will  be  arrested,  althou^  the  verdict  is  for 
plaintiff."  Where  plaintiff  us  assigned  breaehes 
m  his  declaration  he  cannot  assign  different 
breaches  in  his  replication  to  the  plea  of  condition 
performed  but  it  has  been  held  that  this  rule  will 
not  apply  where  the  declaration  contains  several 
counts,  one  of  which  is  on  the  penalty  only,  as  the 
assignment  of  different  breaches  wiU  be  good  as 
respects  the  count  on  the  penalty.*"  It  has  also 
been  held  that  where  the  assignment  is  of  a  par- 
ticular breach  the  replication  contains  new  matter 
and  should  conclude  with  a  veriftcation.*^ 

[$  204]  4.  Bejoinder  and  Surrejoinder.  As  in 
other  civil  cases,  where  such  pleading  is  author- 
ized,"' a  rejoinder,  in  an  action  on  a  bond,  should 
fully  answer  the  replication  or  reply,"  and  where 
the  replication  assigns  breaches  should  traverse  or 
avoid  the  same,**  as  a  rejoinder  of  general  per- 
formance is  defective."  The  rejoinder  must  also 
be  consistent  with  the  plea  and  support  and  fortify 
it,  and  not  be  a  departure  therefrom."  Thus  after 
pleading  that  plaintiff  was  not  damnified,  defendant 
cannot  rejoin  confessing  and  avoiding  the  action.*^ 
So  after  a  plea  of  performance  a  rejoinder  of  mat- 
ter in  excuse  of  nonperformance,"  or  showing  that 
the  bond  never  had  a  legal  existence,"  or  that 
plaintiff  had  transferred  his  right  of  action,^"  is  a 


departure.  Where  the  several  facts  asserted  .are 
connected  and  dependent,  all  tending  to  the  point 
of  defense  sought  to  be  introduced,  a  r^joinaer  is 
not  double." 

A  snmjolndar,  where  permitted  and  proper, 
should  not  depart  from  the  replication  or  reply.^ 
A  surrejoinder  which  tmders  an  issue  on  a  material 
fact  sieged  in  the  rejoinder  is  good;**  but  it  is  bad 
on  a  special  demurrer,  where  it  is  evasiTC  and  ten- 
ders an  immaterial  issue  and  does  not  answer  the 
material  averments  6f  the  rejoinder." 

205]  5.  Amended  and  Sttpi^ameiital  FlMdinfs. 
The  general  rules  governing  amended  and  supple- 
mental pleadings  in  tnvil  eases  app^  in  ui  action 
on  a  bond."  Thus  the  declaibtion  or  complaint 
may  be  amended  by  adding  the  name  of  a  party," 
by  correcting  a  misspelled  name  of  one  of  the  par- 
ties on  proof  of  the  identity  of  the  person/^  by 
inserting  a  necessary  alle^tion,  even  though  by  its 
omission  the  declaration  is  defective,"  or  by  cor- 
rectiug  a  variance  between  the  declaration  and  the 
bond."  An  amended  declaration  does  not  change 
the  burden  of  proof  or  admit  the  truth  of  a  plea  in 
defense,  where  facts  are  not  averred  therein  which 
would  have  that  effect;"  but  where  a  statute  pre- 
scribes the  terms  on  which  an  amendment  may  be 
made,  siich  terms,  such  as  the  payment  of  certain 
cash,  must  be  imposed  in  allowing  the  amendment.'* 
So  a  plea  may  be  amended  by  setting  out  special 
matter  on  a  proper  affidavit  filed  and  showing 
made,"  or  by  changing  a  too  indefinite  plea,  on 
reasonable  notice  of  the  nature  of  the  defense." 

Time  for  aUowance.  It  has  been  held  that  an 
amendment  may  be  allowed  after  trial,  where  it 


65.  SUte  V.  Galther,  11  Olll  A  J. 
(Md.)  160;  CheBhire  Bank  v.  Robin- 
son, 2  N.  H.  126;  Lane  V.  Harrison.  6 
Munf.  (20  Va.)  67S:  Mitchell  V. 
Thompson,  2  Patt.  *  H.  <Va.)  424. 

66.  Reynolds  v.  Torrance,  t  S.  C. 
L.  125. 

[a}  Where  defeikdaiit  pleads  per- 
formance of  the  condition  of  a  bond, 
which  condition  Is  In  the  disjunctive, 
and  plaintiff  by  his  replication  as- 
signs one  breach,  the  replication  is 
bad  on  demurrer.  Reynolds  v.  Tor- 
rance, 6  S.  C.  Ij.  12B. 

67.  New  Caatle  v.  Toman,  27  Del. 
242,  88  A  66. 

[a]  "The  deeree  of  vartionlu^tr 
Is  controlled  somewhat  by  the  extent 
of  the  necessity  therefor,  having  re- 
gard to  the  relation  of  the  parties, 
one  to  the  other  and  to  the  matter 
in  dispute."  New  Castle  v.  Toman, 
87  Del.  843.  248.  88  A  66. 

88.  Probate  Judare  v.  Brlnrs,  S  N, 
H.  66. 

Ot.  Oovernor  v.  Wiley.  14  Ala. 
172;  Henries  v.  Stlers,  8  N.  J.  L.  364. 

[a]  After  defeadast  bas  by  Us 
plsadbkfs  defeated  plaintiff  the  lat- 
ter cannot  assign  new  breaches. 
Gentry  v.  Barnett,  6  T.  B.  Mon. 
(1^.)  113. 

172.  ' 

[a]  Seasoa  for  role. — "In  such 
case,  the  count  on  the  penalty  Is  not 
demurrable,  yet  upon  the  coming  In 
of  the   plea,   It  devolves  upon  the 

Elalntirr  to  aid  it  by  showing  a 
reach,  which  can  only  be  done  by  a 
replication  assigning  It"  Governor 
v.  Wiley.  14  Ala.  172,  179. 

ex.  Campbell  v.  Strong,  4  F.  Caa. 
No.  2.367a,  Hemost.  26S:  See  also 
generally  Pleading  [31  Cyc  626  et 
seql. 

6ft.   See   generally  Pleading  [81 

Cyc  2671. 

63.  Butler  V.  State,  6  OIU  A  J. 
(Md.)  611;  Hall  V.  Dunsford.  82  U. 

C.  Q,  B.  1. 

64.  Lloyd 
(Md.)  187. 


Ciovernor   v.    Wiley,  14  Ala. 


Burgees,     4  Gill 


68.  Lloyd  V.  Burgess,  4  Gill  <Md.) 
187. 

68.  Md. — Lord  Proprietary  V. 
Cocfcshut.  1  Zbrr.  A  M.  40. 

Ulss. — Mathews  v.  Hamblln.  28 
Miss.  611. 

N.  H.— Tarleton  v.  Walls,  8  N.  H. 
306. 

N.    J. — ^Bennington    Iron   Co.  v. 
Rutherford,  18  N.  J.  L.  467. 
N.  T. — ^Andrua  v.  Waring,  SO  Johns. 

153. 

Pa. — McSherry  r.  Askew,  1  Yeates 
78.' 

67.  Andrus  v.  Waring,  20  Johns. 
<N.  Y.)  163. 

e&  Warren  v.  Powers,  6  Conn. 
873;  Ordinary  v.  Bracey,  8  8.  C.  L. 
181. 

66.  State  Dorsey,  8  Olll  *  J. 
(Md.)  76. 

70.  Burroughs  v.  Clarke.  3  Gill 
(Md.)  106. 

71.  McClure  v.  Brwin,  8  Cow. 
(N.  Y.)  818. 

7B.  Dawes  v.  Winshlik  16  Mats. 
291. 

[a]  A  swwloladsg  InslBtliU'  am 
a  breach  different  from  the  one  set 
forth  in  the  replication  Is  bad  as  a 
departure.    Dawes  v.  WlniOilp,  16 

Mass.  291. 

73.  Andrus  v.  Waring,  20  Johns. 
(N.  T.)  163. 

74.  Andrus  v.  Waring,  20  Johns. 
(N.  Y.)  163. 

76.  See  generally  Pleading  [81 
Cyc  369  et  seq]. 

7a.  Weedon  v.  Jones,  106  Ala.  S36, 
17  S  464. 

[a]  A  oomplalat  by  one  of  sev- 
eral payees  of  a  bond  may  be 
amended  by  adding  the  other  payees 
as  coplaintlffs.  weedon  v.  Jones, 
106  Ala.  886,  17  S  484. 

77.  Colton  v.  Stanwood.  87  He.  SS. 

78.  McFladden  v.  Hewett,  78  Me. 
24,  1  A  888;  Moora  v.  Lothrop,  78  Me. 
301. 

[a]    Soy  defendant  became  bonnd. 

— The   declaration  on  a  bond  to  a 


Judge  of  probate,  althouift  defective 
in  not  alleging  the  preelse  day  on 
which  defendant  be<»ne  bound.  Is 
amendablOb  Moore  Lothrop.  7S 
Me.  801. 

[b]  WksMk  am  aethn  agaSnst 
»  sBn«r  empwBv,  it  pleads  as  a  de- 
fense an  alteration  In  the  contract 
between  plaintiff  and  the  principal 
in  the  bond.  It  Is  proper  to  allow 
plaintiff  to  amend  Its  complaint,  so 
as  to  allege  that  defendant  was  en- 
gaged In  the  business  of  executlnR 
such  bonds  for  hire,  and  that  It  exe- 
cuted the  bond  in  suit  for  a  valuable 
consideration  received  by  It  therefor. 
Michigan  SS.  Co.  v.  American  Bond- 
ing Co.,  109  App.  Div.  56,  9S  NTS 
1034. 

78.  Fulkerson  v.  State,  14  Mo.  49. 
See  also  infra  IS  214-217. 

[a]  The  orlglaal  deolaratloa  seed 
not  aotnallT  be  altered;  it  Is  sum- 
clent  that  the  amendment  is  allowed. 
Fulkerson  v.  State,  14  Mo.  49. 

[b]  WbeA  the  oomplalat  alleges 
a  folat  obUgatlom  It.may  be  amended, 
after,  proof  of  a  joint  and  several 
obligation,  BO  as  to  sustain  the  Judg- 
ment against  more  than  one,  and  less 
than  the  whole  number.  Field  v. 
Van  Cott,  6  Daly  <N.  T.)  808,  15 
AbbPrNS  349.  . 

80.  Home  Bldg.,  etc..  Assoc.  v. 
Van  Pelt,  92  Ga.  601,  17  Sfi  771. 

81.  Colton  v.  Stanwood,  67  Me. 
26. 

88.   Boyt   T.    Cooper,    8    N.  C 

286 

[a]    Wlure  a  plea  of  lllsgsl  «oa^ 

sldmttioa  in  debt  on  a  bond  will  not 
support  evidence  that  the  consider- 
ation of  the  bond  was  the  compound- 
ing of  a  felony,  on  an  aflldavlt  filed 
that  defendant  had  Instructed  his 
counsel  to  defend  the  suit  on  the 
ground  that  the  bond  was  given  for 
the  compounding  of  a  felony,  he  may 
be  allowed  to  amend  his  plea  and  set 
forth  this  special  matter.  Boyt  v. 
Cooper.  6  N.  C  288.  . 
83.    Boyt  V.  Cooper,  8  N.  C  888. 


For  later  saiSB,  darelopoMats  and  ehaagM  tn  the  law  see  camulatlva  Annotations,  ^^is. ti.^  ^_ 
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does  not  change  the  eanse  of  aetion,"  but  not  aft«r 
jadgmeat"  aiul  eloee  of  the  term'"  exc^t  on  con- 
sent of  the  poitieB.".  So  the  eoort  may  in  ita  duh 
eretion  reftuse  to  allow  an  amendment  after  the 
eridoiee  is  dosed,  where  Babetantially  another 
canae  of  aeti<ni  would  be  Babstituted."" 

WithdnvlBg  a&d  sobilitiiting  plea.  A  plea  of 
paymoit  nuy  be  withdrawn  to  plead  nw  est  faetum, 
on  the  payment  of  costs,"  hvdt  it  eonnot  be  with- 
drawn to  plead  nil  debet."* 

[i  2061  F.  lasaes,  IProof,  ukd  Varianee— 1. 
Zsnus  Rauad  in  OeneraL^  The  roles  as  to  the  isanee 
raised  nnder  the  i^ea^ngs  in  civil  cases  ^^ly  in 
an  aetum  on  a  bond.''  I^os  aa  a  general  rule  only 
soeli  matters  miqr  be  considered  on  the  trial  as  are 
propNiy  pat  in  issue  by  Uie  pleadings.""  A  gen- 
eral deniu  puts  in  issoe  an  averment  of  the  decla- 
ration that  Uie  damages  wan  liquidated.'* 

[\  207]  2.  Proof  vxtder  ?leadlngs^~a.  In  QeneniL 
The  roles  aa  to  what  facts  must  be  proved,"  and 
as  to  the  proof  of  such  facts,'"  under  the  pleadings 
in  civil  eases  generally,  apply  in  ap  acti<m  on  a 
bond.  Thtu  plaintiff  is  mtitled  to  recover  only  on 
proof  which  supports  his  pleadings,'*  and  defendant 
«an  rely  cm  only  such  matters  of  defense  as  his 
pleadings  have  pot  in  isaQ&'^   It  is  also  well  set- 


tled that  the  proof  offered  must  correspond  with 
the  matters  properly  put  in  issue  by  the  pleadings;" 
otherwise  it  is  not  admissible.^  Where  defen4ant 
pleads  the  general  issue  and  gives  notice  of  his 
intended  defenses,  such  as  p^ormanee,  be  may 
introduce  proof  of  such  defenses;^  and  it  has  been 
bdd  that  defendant  may  show  performance  of  the 
condition  of  the  bond  under  a  general  denial." 
Where  the  parties  agree  that  errors  in  the  plead- 
ii^  shall  be  waived,  and  that  evidence  ^all  be  ad- 
missible which  would  be  admissible  under  any  form 
of  pleading,  it  is  not  necessary  to  suggest  breaches- 
in  the  pleadings  or  on  the  roll  bef<Mre  the  bond  can 
be  admitted  in  evid«ice.* 

[$  208]  b.  Proof  of  Eucntion  of  Bond.  Proof  of 
execution  of  the  bond  sued  on  is  nnnecessanr,  where 
it  is  not  put  in  issue,"  as  where  the  pleading  sete 
up  merely  the  defonse  of  performance,*  or  the  stat- 
ute of  limitations.* 

Necendty  for  verifled  deniiiL'  Under  some  stat- 
utes or  rules  of  eonrt  a  plea  of  non  at  faetunij  or 
a  nmilar  plea  denyii^  the  executifm  of  the  bond^ 
must  be  sworn  to  or  be  supported  by  an  affidavit ; 
otherwise  tbe  execution  of  the  bond  is  not  put  in 
issue  and  need  not  be  proved;'  but  a  plea  not  deny- 


S«.  (yOorman  v.  Sabln.  62  Minn. 
46.  64  NW  84. 

[al  Whan  on  th»  trial  no  VIm  of 
fttMi  la  pmt  In,  and  a  new  trial  la 
Kranted  on  afBdavlts  not  raising  this 
aefense.  but  defendant  gives  notice 
that  at  the  trial  he  will  move  to  add 
auch  a  plea,  tho  plea  ahould  be 
added.    GananOQUA  Stunden,  1 

Ont.  1. 

SS.   Bash  V.  Van  Osdol.  75  Ind. 
ISG;  Randal  V.  State,  1  Ind.  895. 
86.   Buh  V.  Van  Osdol.  75  lad. 

ii6. 

[a]   ASUr  dafanit  and  jadfrnant 

on  a  statutory  arbitration  bond.  It  ts 
error  to  permit  plalntUE,  after  the 
dose  of  that  term,  to  aroend  his 
complaint  by  Insertlna  the  amount 
for  which  the  award  wan  confirmed 
and  Judinnent  thereon  rendered. 
Bash  T.  Van  Osdol.  76  Ind.  186. 

B7.    Randal  v.  State,  1  Ind.  395. 

[a]  Alt&tbtg  plea. — A  court  hoe 
no  power,  after  JudKmant.  to  alter 
defendant's  plea  settTns  out  a  bond 
00  oyer  so  as  to  make  the  plea  cor- 
rupond  with  the  bond,  without  the 
consent  of  defendant.  Bandol  v. 
State,  1  Ind.  395. 

SB.  Stnver  Ufg.  Co.  v.  Oivena,  16 
llo.  A.  602. 

88.  WlUlama  v.  Williams,  1  Horr. 
&  J.  (Md.)  752.  „ 

•Ol  WifUams  v.  WlUloma.  1  Harr. 
ft  J.  {Md.>  7BZ. 

SI.   Adaalsslou  Itf  plisdisge  see 

SL   See   seneraltr   Fleadlnv  Itl 

Cyc  170  et  seql. 
n.    Pease  v.  Randolph,  21  Man.  868. 

[a]  ObjeeUon  to  saeoad  aetiou.— 
Omy  ftne  act^n'  can  be  brought  on  a 
bond  with  a  penalty:  but  If  the  ob- 
Jeetlm  la  not  pleaded  to  a  second  ac- 
tion ft  oannot  be  raised  at  the  trial 
ud  an  amendment  Talalng  It  should 
not  necessMlly  be  allowed.  .  Pease 
T.  Randolph,  21  Man.  868. 

[b]  Vo  Sane  ralaad. — Where  the 
onnplalnt  In  an  action  on  a  bond  al- 
l«E«s  that  there  Is  due  after  credit- 
ing payments  a  specified  sum  and 
interest,  the  payment  of  which  has 
been  refused,  an  answer  denying 
ttvry  allecatlon  thereof  except  as 
admitted  and  limiting  the  admissions 
to  the  making  of  the  bond  and  the 
conceded  payments  raises  no  Issue. 
Wood  V.  Scudder.  165  App.  Dlv.  254, 
14«  NTS  284. 

H.  Walsh  V.  Uahrbock,  S  Hun 
(N,  T.)  448. 

85.  See  generally  Pleading  [31 
Cyc.674  et  soq]. 

96.  See  generally  Pleading  (3X 
Cyc  680  et  seq]. 


87.  U.  S.  V.  Simon,  98  Fed.  78,  88 
CCA  659.  , 

Tarlauoe  see  Infra  SI  214-217. 

08.  Union  Bank  v.  Rtdgley,  1  Harr. 
&  Q.  (Md.)  324:  Hart  v.  Mead  Invest. 
Co..  58  Nebri  153.  73  NW  468;  Enter- 
prise Hotel  Co.  V.  Book,  48  Or.  68,  86 
P  338. 

[a]  Toid  eondlUou. — ^A  defendant 
cannot  take  advantage  of  a  void  con- 
dition tn  a  bond  without  setting  It 
out.  Colton  V.  Goodrldge,  W.  Bl. 
1108,  S6  Reprint  656. 

St.  U.  S. — Henderson  v.  Mound 
Coal  Co.,  181  Fed.  487,  104  CCA  235. 

Ky. — Carswell  T.  Renick,  7  J.  J. 
Marsh.  281. 

Mo. — Wheeler,  etc.,'  Mfg.  Co.  v. 
Tlnsley.  76  Mo.  458. 

Va.— South  Roanoke  Liand  Co.  v. 
Roberts,  99  Va.  487,  39  SB  183  (hold- 
ing that,  under  Code  I  3299,  author- 
ising the  obligor  of  a  bond  to  plead 
the  obligee's  fraud  in  Inducing  him 
to  execute  It  as  a  defense  to  an  ac- 
tion thereon,  he,  having  pleaded  that 
he  was  Induced  to  give  the  same  for 
land  by  misrepresentations  u  to 
the  value  of  the  land,  must  prove 
such  value  as  of  the  time  of  the  pur- 
chase, not  at  the  time  of  the  trial). 

W.  Va. — Baltimore,  ett,  R.  Co.  v. 
Jameson,  18  W.  Va.  838.  81  AmR  776. 

adwdssibUlty  of  vrUsao*  gsMmllr 
see  Infra  If  286-229. 

[a]  Tafialty  of  OMuUevatlon  may 
be  shown  where  failure  of  considera- 
tion Is  averred,  even  though  the 
proof  varies  as  to  the  character  of 
the  consideration.  McDowell  v. 
Meredith,  4  Whart.  (Pa.)  811. 

1.  Cal. — ^Anaheim  Union  Water 
Co.  V.  Parker,  101  Cal.  483.  85  P  1048. 

III. — Relti  V.  Board  Trustees,  8 
111.  A.  448. 

Ky.— Coffman  v.  AlUn,  Lltt.  Sel. 
Cos.  800. 

La. — ^Dearmond  v.  Curtis,  1  La.  M. 

Nebr.— Barr  v.  Ward,  86  Nebr.  90S, 
65  N  W  288. 

N.  y.— White  Sewing  Mach.  Co.  v. 
Faim  8  NTS  494. 

NT  C.— B^t  V.  Cooper,  6  N.  C.  SS6. 

Pa.— Mlnlch  V.  Cosier,  t  Rawle  111. 

Vo. — Faulcon  v.  Harrlss,  2  Hen.  A 
M.'jlS  Va.)  650. 

Wash. — ^U.  S.  V.  Attna  Indemn.  Co., 
40  Wash.  87,  82  P  171. 

Wis. — Lewis  V.  Woolfolk,  2  Plnn. 
(Wis.)  209.  1  Chandl.  171. 

[a]  An  allegation  that  a  bond  was 
eneontad  by  a  principal  and  sureties 
Is  not  supported  by  proof  that  It 
was  executed  by  the  sureties  alone. 
Reit«  V.  Trustees,  3  111.  A.  448. 

[bl  Farmsnt  of  tntsrsat  cannot 
be  shown  under  a  plea  or  notice  of 


sst-otE  as  so  much  money  had  and 
received.  Livingston  v.  Romalner 
Anth.  N.  P.  (N.Y.)  199. 

[c]  Ab  objection  to  tlie  adaslsaU 
blUty  nf  a  bond  In  evldsmos  on  tlia 
fvoonda  that  the  declaration  did  not 
state  a  cause  of  action  against  both 
obligors,  and  that  the  evidence  was 
not  admissible  under  the  declaration. 
Is  too  general  and  indefinite.  Van 
Mlddlesworth  v.  Van  Mlddlesworth, 
32  Mich.  183. 

8.   Shelton  v.  French,  88  Conn.  489. 

8.    Pee  V.  SUte,  74  Ind.  66. 

Issue  and  proof  under  j^M  of  per- 
formance see  Infra  S  212. 

4.    State  V.  Norwood,  18  Md.  177. 

B.  Justices  Irwin  County  Inferior 
Ct.  V.  Sloan,  7  Oa.  31;  State  v.  Du- 
vall,  88  Md.  123.  84  A  831. 

[a]  Ohang«  of  pleadings. — ^Where 
non  est  factum  Is  filed  In  an  action 
of  debt  on  a  bond,  and  thereafter 
the  action  Is  changed  to  assumpsit 
and  a  new  declaration  Is  filed,  to 
which  the  general  Issue  ultra  vires 
and  non  est  factum  ore  filed  by  de- 
fendant, and  on  demurrer  being  sus- 
tained plaintiff  again  amends  the 
declaration,  and  on  bis  motion  defend- 
ant s  plea  of  non  est  factum  to  th* 
amended  declaration  Is  stricken  from 
the  files  and  issue  Joined  on  the 
genera]  Issue  and  the  plea  of  ultra 
vires,  the  plea  of  non  est  factum  ts 
eliminated  from  the  cose,  and  tha 
bond  is  admissible  in  evidence  wlth- 
.out  preliminary  proof  of  execution. 
Central  Lumber  Co.  v.  Kelter,  201 
111.  508,  66  NB  648  [aff  108  ill.  A. 
8381. 

[b]  An  avsnsat  of  wan*  of 
knowledg*  or  Information  raflteiaBS 
to  form  a  belief  as  to  the  signing 

and  execution  of  the  bond  doea  not 
deny  aald  execution,  where  it  la  also 
admitted  by  defendant  that  ha 
sl^ed  a  paper  aubstantjally  of  the 
tenor  and  effect  set  forth  In  the  oom- 
plalnt,  and  therefore  It  cannot  be 
shown  on  trial  that  the  bond  was  not 
filled  out  or  sealed  when  defendant 
signed  It.  Commerolal  Union  Assnr. 
Co.  T.  Bauer,  68  Hun  6S.  11  NTS  872. 

e.  State  V.  Duvall;  St  Hd.  128,  84 
A  881.    See  also  Infra  |  212. 

y.  State  V.  Duvall,  SI  Md.  128,  34 
A  881. 

8.  Tetifleatlon  of  plea  of  non  est 
faotnm  see  generally  supra  i  190. 

8.  U.  S. — Chambers  County  v. 
Clews,  21  Wall.  317,  22  L.  ed.  517; 
Bradford  v.  Williams,  4  How.  676.  II 
L.  ed.  1109. 

Ala. — Penton  v.  Williams.  150  Ala. 
168,  43  S  211;  Bryan  v..K0lly,  85  Al 
56»,  6  8  346,  <«vei 
DigiTizec 


.  Williams,  160  Ala. 
fan  v.^K0lly,  85  A^ 
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ing  the  execution  need  not  be  verified."  A  failure 
to  deny  nnc^  oath  or  by  affidavit  does  not  di^wnee 
vith  the  necessity   of  producing  the  bond  in 

evidence. 

[$  209]  3.  lasaea  and  Proof  vndair  faittcnlar 
Pleadings. — a.  Non  Ert  Factum.  A  plea  of  non 
est  factum  which  has  been  verified  by  oath  or  affi- 
davit" pats  in  issue  only  the  execution  of  the  bond 
as  declared  on ;"  and  no  evidence  is  relevant  to  the 
issue,  or  admissible,  that  does  not  tend  to  prove 
or  to  disprove  that  the  bond  is  the  act  and  deed 
of  the  alleged  obligor.**  Defendant,  on  the  issue 
of  non  est  factum,  is  Entitled  to  give  in  evidence 
anything  which  goes  to  show  that  the  bond  was 
originally  void,  or,  in  other  words,  was  never 
legally  valid  such  as  that  it  is  a  forgery,"  or 
that  the  apparent  obligor  was  a  lunatic and  since 
the  plea  is  in  the  present  tense,  defendant  may 
also  show  that  the  bond  has  become  void  subse- 
quently to  the  execution,  and  before  the  bringing 
of  the  suit,'*  as  by  erasure  or  alterations,'"  in 
which  case  the  original  bond  may  be  permitted  to 
go  to  the  jury  without  first  requiring  plaintiff  to 
explain  the  alteration  apparent  on  its  face;""  and 
it  is  also  proper  in  such  a  case  to  permit  a  copy 
of  the  original  bond,  as  proved  by  defendant,  to 

without  statutory  authority);  Cole- 
man V.  Pike  County,  88  Ala.  S26,  t 
8  765,  3  AmSR  746. 

Colo. — ^Anderson  v.  Sloan,  1  Colo. 
484. 

111.— McDonald  v.  Peo.,  228  III.  826, 
78  NEI  609  CafT  128  111.  A.  846];  Her- 
rtek  V.  Bwartwout,  72  111.  840;  Oher- 
ralch  V.  Foster,  152  111.  A.  802;  Peo. 
V.  Ackermann,  146  111.  A.  801;  Lef- 
kow  V.  Taylor,  140  111.  A.  S70;  Central 
Lumber  Co.  v.  Kelter,  102  111.  A.  888 
[alt  201  III.  B08.  66  NB  64S];  Homer 
V.  Boyden,  87  111.  A.  673. 

Ind^Boden  V.  Dill,  68  Ind.  278; 
Wilson  V.  Merkle,  6  Blackf.  118. 

Mich. — ^Unlon  Cent.       Ins.  Co.  v. 
Howell,  101  Mich.  882,  69  VIW  699. 

Mo. — State  v.  Chamberltn.  64  Mo. 
838;  Smith  v.  Hart,  1  Mo.  273  <hold- 


go  to  tiw  jury,  to  detennine  vhether  tiw  ordinal 
has  been  altend  or  not."  Want  of  valid  delivery 
of  the  bond  may  also  be  shoim  under  sueh  plea," 
as  in  ease  of  an  escrow  on  a  eondition  not  per- 
formed,*" or  a  eoncUtional  signing  and  delivery,^ 
although  in  some  jurisdietions  it  has  been  hield 
that  such  plea  will  not  admit  proof  of  delivery  as 
an  escrow,''  or  of  a  conditi<mal  aignature." 

Uattsrs  BOt  provable.  Under  the  plea  of  non  est 
factum  nothing  can  be  proved  which  does  not 
relate  to  the  execution  and  1^1  existence  of  the 
bond."  Thus,  under  such  plea,  defendant  cannot 
show  want  or  failure  of  consideration,^  unless 
notice  of  such  defense  is  previously  given  to  plain- 
tiff.^ Neither  can  defendant  show  that  the  bond 
is  voidable  only,  as  by  infancy  or  duress,""  or  by 
the  fact  that  it  was  not  taken  in  conformity  with 
the  statute,"^  or  was  executed  on  Sunday;"  nor  that 
the  bond  was  ill^j^Hy  assigned  to  plaintiff."  Such 
plea  does  not  deny  the  breach  of  the  covenant  or 
set  up  any  other  matter  of  defense;^  nor  does  it 
raise  any  issue  as  to  amount  of  damages.'^ 

Fraud,  relating  to  the  execution  of  the  bond  and 
indicating  that  there  was  no  real  assent  of  the 
minds  of  the  parties,  may  be  shown  under  the  plea 
of  non  est,  factum  j*"  but  fraud  which  does  not 


ing  also  that  advantage  cannot  be 
taaen  on  general  demurrer);  Camp- 
bell v.  Harrlnffton.  98  Mo.  A.  816; 
McOill  v.  Wallace,  28  Mo.  A.  676. 

Oh. — McMurtry  v.  Campbell,  1  Oh. 
262;  Carrlnrton  v.  Davis,  Wright  786; 
Baker  v.  Spanpler,  Tapp.  210. 

Tex. — Burleson  v.  Burleson,  IB 
Tex.  428. 

[a]  An  attOavlt  aooompanyfiur  * 
plea  of  non  est  Facutm  must  follow 
the  plea  eo  far  as  to  deny  the  execu- 
tion of  the  Instrument  sued  on.  An- 
derson V.  Sloan,  1  Colo.  484. 

10.  EJlwell  V.  Tatum,  6  Tex.  Civ. 
A.  897.  24  SW  71,  2B  SW  484  (hold- 
IniT  that,  In  an  action  on  bonds,  an 
answer  which  admits  the  execution 
of  the  bonds  and  sets  up  facts  con- 
nected with  their  execution  whereby 
defendants  seeks  to  avoid  liability 
Is  not  a  plea  of  non  est  factum  and 
need  not  be  verified). 

11.  Boden  V.  Dill,  68  Ind.  878. 
IS.    See  supra  S  208. 

13,  Ark.^NIcholay  v,  Kay,  6  Ark. 
69.  42  AmD  680. 

111. — Prltchett  V.  Peo.,  6  III.  525; 
Strong  V.  Hasterllk,  146  111.  A.  340: 
Leman  v.  U.  S.  Fidelity,  etc..  Co.,  137 
111.  A.  268;  Cully  v.  Peo..  73  111.  A. 
501;  Sueden  v.  Beasley,  9  111.  A.  71. 

Mo. — State  V.  Ferguson,  9  Mo.  288. 

N.  T, — Legg  V.  Robinson,  7  Wend. 
194. 

S.  C. — Solomon  v.  Evans,  14  8.  C. 
L.  274;  State  v.  Mayson,  ll  S.  C.  L. 
425:  Adams  v.  Wylle.  10  S.  C.  L.  78. 

Va. — McDowell  v.  Crawford,  11 
Gratt.  (62  Va.)  377. 

W.  Va. — Stuart  v,  Llvesay,  4  W. 
Va.  46. 

14.  McDowell  v.  Crawford,  11 
Gratt.  (62  Va.)  377.  And  Bae  oases 
Infra  note  27. 


[a]  Xa  debt  mralawt  two  of  three 
oNlgoni  on  a  Joint  and  several  bond, 
the  Dond  Js  admissible  to  sustain  the 
Issue,  on  the  part  of  plaintiff,  raised 
by  the  plea  of  non  est  factum.  Web- 
ber V.  Llbby,  70  Me.  412.' 

[b]  Where  the  stffsatnre  of  one 
of  several  defendants  to  a  joint  and 
•eveml  ohll|r*tlon  la  proredf  It  Is 
proper  to  permit  such  proof  to  co  to 
the  jury  *aa  to  such  defendant,  but 
not  as  to  the  others.  Kuykendall  v. 
Ruckman,  2  W.  Va.  332. 

U.  KeedT  v.  Moats.  78  Md.  326, 
19  A  966;  Union  Bank  v.  Ridgely.  1 
Harr.  &  Q.  (Md.)  824;  Richards  v. 
Day,  187  N.  T.  188,  88  NB  146,  83 
AmSR  704,  23  LRA  601;  Adanw  v. 
Wylle,  10  8.  C.  L.  78:  Downer  v. 
Dana,  19  Vt  888. 

[a]  What  waa  said  aaft  doae  at 
th«  tbns  fif  e—ontlon  by  defendant 
Is  admissible.  State  v.  Gresory,  182 
Ind.  387,  81  NB  962. 

16.  Keedr  v.  Moats,  72  Md.  326, 
19  A  966. 

IT.  Keedr  v.  Moats,  72  Md.  326.  19 
A  966. 

18.  Keedr  T.  Moats.  72  Md.  826.  19 
A  966:  Union  Bank  v.  Rldgely,  1 
Harr.  3t  G.  <Md.)  324.  . 

19.  Keedv  v.  Moats,  72  Md.  886,  19 
A  966;  Union  Bank  v.  Rldgely,  1 
Harr.  &  G.  (Md.)  824;  Rlttenhonse 
v.  Levering.  6  Watts  &  S.  (Pa.)  190; 
Bollinger  v.  Thurston,  9  S.  C,  L.  447. 

flO.  Connor  v.  Fleshman,  4  W.  Va. 
693. 

SI.  Conner  v.  Fleshman,  4  W,  Va. 
693. 

aa.  Cully  V.  Peo.,  78  111.  A.  601; 
Treman  v.  Morris.  9  111.  A.  237; 
Moyer  v.  Fisher,  24  Pa,  618. 

23.  Union  Bank  v.  Rldgely,  1 
Harr.  &  G.  (Md.)  324;  Smallwood  v. 
Clark,  1  N.  C.  206;  Bollinger  v. 
Thurston.  9  S.  C.  L.  447. 

a*.  Newlin  v.  Beard,  6  W.  Va.  110; 
Stuart  V.  Llvesay,  4  W.  Va.  46. 

as.    Anonymous,  8  N.  C.  497. 

Se.  Hall  V.  Smith,  14  Bush  (Ky.) 
604. 

27.  Ark.— NIcholay  v.  Kay.  6  Arte. 
69.  42  AmD  6S0. 

N.  C— Heileg  v.  Dumas,  65  N.  C. 
214. 

S.  C— Rice  V.  Thompson,  18  S.  C  U 
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Va. — McDowell  v.  Crawford.  11 
Gratt.  (52  Va.)  877. 

Eng. — ^Edwards  v.  Brown,  1  Cromp. 
a  J.  S07.  148  Reorlnt  1436.  3  Y.  & 
J.  428.  143  Reprint  1244  (hold- 
ing that,  In  debt  on  a  bond,  defend- 
ant, under  a  plea  of  non  est  factum. 


For  ls*«r  oas— ,  dsvalopauata  and  OhanffM  In  the  law  see  cumulative  Annotations,  s^^j^g^ 


could  not  .show  that  he  was  misled 
as  to  the  legal  effect  of  the  bond  at 
the  time  he  signed  it). 

[a]    A  parol  ftlsoharge  of  one  of 

the  obligors  of  a  Joint  bond,  without 
consideration,  cannot  be  given  In  evi- 
dence under  the  general  Issue. 
Dewey  v.  Derby,  20  Johns,  (N,  Y.) 
462. 

98.  Neely  v.  Chinn,  8  Blackf. 
(Ind.)  84;  Ragsdale  v.  Thorn,  26  3. 
C.  L.  886;  Bollinger  v.  Thurston,  9 
8.  C.  L.  447:  McDowell  v.  Crawford. 
11  Gratt  (68  Va.)  877. 

tS.  Bollinger  v.  Thurston,  9  B.  C 
L.  447. 

30.  Bollinger  v.  Thurston.  9  8.  C 
L.  447. 

SI.  Poor  Comrs.  v.  Zbdnon,  10  S. 
C.  L.  664. 

32.  Fox  T.  Mensch.  8  Watta  *  S. 
(Pa.)  444. 

33^  Soloman  v.  Brans,  14  S.  C  L. 
274. 

3t.  Leman  v.  U.  8.  Fidelity,  ete., 
Co.,  187  111.  A  258;  Legg  v.  Robin- 
son. 7  Wend.  (N.  T.)  194. 

8S.  Leman  v.  U.  8.  Fidelity,  etc, 
Co.,  187  HL  A.  888;  Oraham  v.  Allen. 

11  a.  a  U  4»2. 

sa.  U.  8. — ^Withers  v.  Greene,  9 
How.  218.  18  U  ed.  109. 

Ark. — Ferguson  v.  McCain,  23  Ark. 
210;  Hughes  v.  Sloan,  8  Ark.  146. 

D.  C. — E>ostmaster-Clen.  v.  Ustick. 
19  F.  Cas.  No.  11,816,  4  Wash.  C.  C. 
847. 

Ind.— Hunt  V.  State.  68  Ind.  221: 
Miller  V.  Blllott,  1  Ind.  484,  60  AmD. 
476;  Jenners  v.  Howard,  6  Blackf. 
240;  Huston  v.  Williams,  8  Blackf. 
170,  26  AmD  84. 

Ky. — Terry  v.  Sbulewood,  1  Duv. 
104;  HIggs  v.  Smith,  8  A.  K.  Marsh. 
338. 

Md. — Keedy  v.  Moats.  72  iid.  325, 
19  A  966. 

Mass. — American  Bank  v.  Adams, 

12  Pick.  803. 

Mo. — Casey  v.  Smales,  4  Mo.  77. 
N.  H. — Holtt  V.  Holcomb,  23  N.  H. 
536. 

N.  J.— Lord  V.  Brookfield,  37  N.  J. 
L.  552;  Dubois  v.  Loper,  1  N.  J.  L. 
438:  Mason  v.  £vans.  1  N.  J.  L.  211. 

N.  T. — Dale  v.  Roosevelt,  9  Cow. 
307;  Dorr  v.  Munsell,  IS  Johns.  430; 
Van  Valkenbur^  v.  Rouk,  12  Johns. 
337. 

N.  C. — Perry  v.  Fleming,  4  N.  C3. 
344. 

Vt. — Davis  V.  Cole.  1  Tyler  263. 
Va, — Cunningham    v.    Smith.  10 
Gratt.   (61  Va.)   266,  60  AmD  838; 
Flemlnc'v.  Toler,_7  Gratt.  X48  Va.) 


ber. 
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relate  to  the  ezeontion  of  the  mBtromeiit  eannot 

be  shown.*' 

[h  210]  b.  Kil  D«bet  The  plea  of  nU  debet 
admits  the  execution  of  the  bond  and  requires  the 
jaxy  (mly  to  find  the  amount  dne.*"  Under  snch 
Iijiea  any  faet  may  be  proved  which  tends  to  reduce 
the  indebtedness  where  issue  is  joined  without  de- 
murring;'' and  if  this  plea  contains  a  notice  of 
set-off,  any  evidence  is  admissible  which  could  be 
given  under  the  latter  pleading.*^ 

[%  211]  c.  Hon  DsmnUcatoB.  Where  the  ^ea  of 
non  damnifleatns  is  a  proper  plea,*^  evidence  may 
be  admitted  imder  it  which  tends  to  show  what,  if 
any,  actual  damage  the  obligee  has  snffered,  for 
wbidi  he  is  entitled  to  be  indemnified  by  reason 
of  a  breach  in  the  condition  of  the  bond." 

[(  212]  d.  Peiforuiance.  A  plea  of  condition  per- 
ffomed  ansvers  the  whole  cause  of  action  in  the 
deelaratton  mentioned,  and  controverts  plaintiff^ 
right  to  any  recovery  at  all;  it  pnts  plaintiff  on 
proof  of  all  the  facts  neeesury  for  his  recovery 
except  the  ezeeation  of  the  bond.*"  Under  such 
plea  defendant  mAj  give -any  evidence  tending  to 
diov  that  the  oonutiona  have  been  performed  and 
that  plaintiff  is  not  entitled  to  recover;^  but  he 
eannot  show  an  excuse  for  nonperfoimance"  nnlesii 
he  has  given  notice  of  special  matter,  as  required 
by  statnte  or  rules  of  eonrt.^  Evidence  of  a  per- 
formance of  the  condition  will  not  support  a  plea 
of  aecord  and  satisfaction." 

\S  213]  e.  Payment.  A  |>lea  of  Payment  admits 
that  the  bond  as  described  in  the  declaration  once 
existed,**  and  in  ease  of  such  a  plea  to  a  lost  bond 
defendant  cannot  ahow  a  variance  between  it  and 
the  bond  described  in  the  declaration.'*  Bat  under 
saeh  plea  any  matters  may  be  given  in  evidence 
which  tend  to  show  payment.*^  Thus  payment  of 
a  smaUer  sum  and  acceptance  thereof  in  full  of  all 
dooands  may  be  proved,  and  unless  contradicted 
it  may  be  inferred  that  the  whole  was  paid;^^  and, 


under  some  statutes  or  rules  of  court,  where  notice 
of  special  matter  of  defense  is  also  given,  mistake," 
fraud,"  or  want  of  consideration**  may  be  shown. 
Defendant  may  first  show  a  general  payment  to 
plaintiff  and  then  show  its  application  to  the  spe- 
cific object,**  or  he  may  prove  special  matter  where 
leave  is  given,  -evra  though  there  is  no  notice 
thereof  as  required  by  rule  of  court;**    Under  a 

glea  of  payment  to  a  bond  conditioned  to  pay  at  a 
xed  time,  a  tender  and  refusal  cannot  be  proved ;" 
nor  will  defendant  be  permitted  to  avail  himself, 
in  mitigation  of  damages,  of  the  cireomstanee  that 
the  current  price  of  the  artide  agreed  to  be  paid 
was,  at  the  time  when  the  payment  was  to  have 
been  made,  lower  than  the  price  fixed  in  the  bond.** 
On  a  set.  fa.  to  rpvive  a  Judgment  on  a  bond  de- 
fendant may  give  in  evidence,  under  a  plea  of 
payment,  facts  arising  since  the  judgment,  and 
whitih  bar  the  action.** 

&i  an  action  ttgalnst  one  of  sereral  joint  and  wv- 
eral  ebllfon  defendant  may  give  evidence  of  a  pay- 
ment made  by  either  of  the  coobligors.** 

In  an  action  \y  aa  awignee  of  a  bond,  if  defend- 
ant pleads  payment  to  plaintiff,  without  pleading 
paymmt  to  the  assignor  before  notice  of  the  assign- 
ment, he  eannot  show  any  set-off  against,  or  pay- 
ment to,  the  asaignor."^ 

[f  214]  4.  VwianM  — a.  In  OoieraL  In  accord- 
ance with  the  mles  which  govern  variance  in  eivil 
easea  generally,**  if  there  is  a  material  variance  be- 
tween the  matters  set  up  by  plaintiff  in  his  plead- 
ings and  the  proof  introduced  by  him  on  the  trial 
to  support  such  pleadii^  it  is  fatal;**  and  like- 
wise a  material  variance  between  defendant's  plead- 
ings and  proof  is  fatal  to  his  grounds  of  defense.** 
Thus  plaintiff  eannot  recover  where  there  is  a  ma- 
terial variance  between  the  bond  described  in  his 
declaration  or  complaint  and  the  instrument  or 
copy  offered  in  evidence,**  as  where  there  is  a  ma- 
terial variance  in  stating  the  condition  of  the 


310;  Wilson  t.  Spencer,  11  lAlgh 
(3S  Va.)  Tomilnson  v.  Mason,  6 

Hand.  (27  Va.)  169;  Wych©  v.  Hack- 
lir,  S  Rand.  (23  Va.)  426;  Ch&v  t. 
Moffett,  fi  Munf.  (20  Va.)  120. 

W.  Va. — American  buttonhole 
Overaeamtng  Sewing  Mach.  Co.  v. 
Burlaek.  35  W.  Va.  647,  14  SB  319; 
Morrow  v.  Batley,  2  W.  Va.  826. 

wis. — ^tna  L.  Ins.  Cb.  v.  Mabbett, 
It  V1&  $<7. 

9t.  JBvana  v.  Budson,  5  Del.  366; 
I^tterson  v.  Patterson.  2  Penr.  &  w. 
<Pa.)  200:  McDowell  v.  (Jrawford,  11 
Qratt.  (6i  Va.)  377. 

9ft,  Koon  v.  PhoeDlx  Mut.  Zj.  Ins. 
Co.,  104  U.  8.  106.  S6  Ll  ed.  «70. 

8».   UlUer  v.  Mosea,  6»  He.  1S8. 

4a.    Meyer  v.  WlltsTiIre,  92  111.  S96. 

41.  Se«  supra  9  192.  : 

42.  Heisen  v.  WeatfalL  86  III.  A. 
176  [aff  212  III.  68,  72  4]. 

43.  Altlser  v.  Busklrlt,  44  W,  Va. 
:E6,  28  SB  789;  Statb*  v.  Hays,  its  W. 
Va.  107.  %  SE  177. 

44.  Wakeman  v.  Newton,  21  Wend. 
(N.  Y.)  260  (holding  that,  although 
plea  or  performance  Is  Inappropriate, 
ret  if  Issue  Is  taken  on  ft  any  evi- 


dence Is  admissible  thereunder  tend- 
ing to  dafoat  tlie  rttoorerr). 

45^  WaBhbnm  v^  Hoaely.  M  He. 
160. 

40.  Daniel  v.  Wllver,  24  Pa.  616 
(boldinc  that  evidence  of  services 
rendei^  and  of  declarations  by  the 
oUIkM  that  she  wanted  no  more  set- 
Uementa  Is  Inadmissible  under  a  plea 
«f  coveoaDts  performed,  UBlesa  no- 
tice of  spselal  matter  is  sl'ven  as 
required  vr  the  rulea  of  court,  and 
that  such  matter  cannot  be  rendered 
admlsBlble  by  addinv  pleas  of  seMtft, 
ud  of  pament  raa  relaaae  at  the 
trial). 


4T.  Campbell  v.  Hayde,  1  D 
Chlpm.  (Vt.)  66.  And  see  generally 
Accord  and  Satiafactlon  !  142. 

48.  Roarers  v.  KIncannon,  8 
Humphr.  (Tenn.)  261. 

Admlsslou  by  pleadli«  renarallr 


see  supra  i  199. 
49.  Ri 


V.     KIncannon,  8 


Losers 
Humphr.  (Tenn.)  861. 

50.  Buddlcum  V.  Kirk,  8  Crancb 
<U.  S.)  292,  2  U  ed.  444  (holding  that 
the  delivery  of  tgooAa  on  account  of 
the  bond  and  the  asalg^iment  of  debts 
to  plaintiff,  a  part  of  which  had  been 
lost  by  plalntlfTB  negligence,  may  be 
proved  under  the  plea  of  payment); 
Sloes  Iron,  etc..  Co,  v.  Macon  County, 
111  Ala;  654,  20  S  400;  Leo  v.  Hughes, 
8  A.  kT  Marsh.  (Ky.)  89. 

61^  Henderson  Moore,  6  Cranoh 
(U.  B.)  11.  3  L.  ed.  22. 

[a]  Aokaowledffment  by  tha  oUlff** 
of  part  payment  by  on*  of  the 
obUg'ors  may  be  shown  under  a  plea 
of  payment.  Stegar  v.  Bggleston,  6 
Calf  (9  Va.)  449.  •  _ 

[b}  An  averment  that  oMtaln 
bonds  bad  been  "paid,  satlafled,  and 
mmrbft-r*d"  is  Bustained  by  proof 
that  plaintiff  received  from  the  flrst 
parbr  a  sum  less  than  the  face  of  the 
bonds  under  an  agreement  that  he 
would  deliver  them  up  for  cancella- 
tion. Robinson  v.  Placervllle,  etc., 
R.  Co.,  66  Cal.  263.  8  P  878. 

68.  Baring  v.  Shlppen,  2  BInn. 
(Pa.)  164;  Sparks  v.  Qarrlgues,  1 
Blnn.  (Fa.)  162. 

S3.  Baring  v.  Shlppen,  2  Blnn. 
(Pa.)  164;  Bparka  v.  Garrl^es,  1 
Binn.  (Pa.)  162. 

B4.  Solomon  t.  KImmel,  6  Blnn. 
(Pa.)  282:  Sarins  v.  Shlppen,  2  Binn. 
(Pa.)  164;  Sparks  v.  Oarrigrues,  1 
Blnn.  (Pa.)  162;  Swift  v.  Hawkins.  1 
Dall.  (Pa.)  17,  1  I.,  ed.  18, 


55.  Summer*  v.  Loder.  12  N.  J.  L. 
104. 

se.  Bryson  v.  Ker,  4  Ber*.  ft  R. 
(Pa.)  308. 
67.  Orleve  t.  Annin.  6  N.  J.  L.  461. 
[a]  A  payment  post  diem  by  ad- 
mlnlatratw  is  not  admissible  under 
the  plea  solvit  ad  diem  by  an  intes- 
tate.   Denham  v.  Oowell.  I  N.  J.  Ij. 


6S4. 

58. 

58. 
289. 

60. 

61. 


Grieve  v.  Annin.  6.N.  J.  L.  4«1. 
Hartsell  v.  Relsa,  1  Binn.  (Pa.) 


Mitchell  V.  Gibbes,  2  S.C.  U  475. 
Hatcher  v.  Cabell,  6  Rand.  (27 
Va.)  3BS;  Phelps  v.  Fraser.  8  Rand. 
(24  Va.)  LOS. 

ea.   See   generally   Pleadlnv  [81' 
Cyc  700  et  seq]. 
'  68.1   Crosby  Vj  New  Zjondon,  etc..  R. 
Co.,  26  Conn.  IBl;  Smith  v.  Fraier, 
61  111.  144. 

[a]  A  deolaratlon  alleglnff  per^ 
fonuuuM  of  oonditlona  preoedent  Is 
not  supported  by  p'roof  of  facts  con- 
stituting a  waiver  of  such  condi- 
tions. Guilford  Granite  Co.  v.  Har- 
rison Granite  Co.,  28  App.  (D.  C.)  1. 

64.  McDorman  v.  Jelllaon,  7 
Blackf.  (Ind.)  804;  Weber  t.  Man- 
ning. 4  Mo.  229;  Grieve  v.  Annin,  6 
N.  .T.  L.  +61. 

65.  Conn. — Crosby  v.  New  Lon- 
don, etc.,  R.  Co.,  26  Conn.  121. 

Kan. — Chicago,  etc.,  R.  Co.  v. 
Evans,  57  Kan.  28«,  46  P  308. 

Ky.— Wllhlte  v.  Roberts.  4  Dana 
172. 

Md.— Neale  v.  Fowler,  81  HA.  165 
(bond  described  as  for  the  payment 
of  money  when  the  condition  was  to 
consign  certain  property  to  be  sold 
on  commission  and  the  proceeds  ap- 
plied to  plaintiff's  debt). 

W.  Va.— Harris  v.  Lexis.  6  W.  Vj 
676. 
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bond.^  And  if  there  are  incorrect  recitals  the 
variances  arising  therefrom  cannot  be  avoided  by 
izmnendoes  in  the  declaration  on  the  bond  giving 
sach  recitals  a  different  meaning  from  what  their 
language  imports."  The  variance  is  material  where 
ibe  complaint  is  on  a  bond  under  seal,  and  the 
proof  is  of  an  unsealed  instrument,^  such  as .  a 
promissory  note,""  or  deed  of  trust  ;^  but  under 
some  statutes  there  is  no  variance  between  a  bond 
declared  on  as  se^d  and  a  bond  executed  mth  a 
seroU  inten^d  as  a  seaL^'-  Where»  however,  the 
varianoe  between  the  pleadings  and  the  proo^  aneh 
as  in  regard  to  the  description  of  the  bond,  is  not 
such  as  to  mislead  or  surprise  the  adverse  party, 
it  is  generally  r^;arded  as  immaterial,*''  as  where 
there  is  merely  a  slight  difference  in  the  words," 
or  an  omission  of  immaterial  words,  where  the  dee* 
laration  does  not  profess  to  set  out  the  bond  in 
hec  verba/^  And  where  the  record  contains  a 
copy  of  tbe  bond,  a  variance  between  nieh  copy 
and  the  bond  declared  on  euinot  be  taken  advan- 
tage of." 

Lost  bond.  A  declarati(»k  averring  the  ezistenee 
of  a  bond  and  making  profert  thereof  is  not  sus- 
tained by  proof  of  a  Tost  bond."  And  in  debt  on 
a  bond  with  a  condition,  if  plaintiff  alleges  that  the 
bond  is  lost,  he  must  set  out  the  substance  of  the 
condition  in  his  declaration;  otherwise  proof  of  a 
bond  with  a  condition  will  be  a  fatal  TOriance." 

Amount  of  bond.  A  variance  between  the 
amount  stated  in  the  declaration  or  complaint  and 

[a]  WhMw  ft  rulaam  axlats  b*- 
tw*«ii  tb»  dMutrlptlon  of  tlis  iMaA 
and  the  Moltftla  of  a  copy  filed  with 
the  complaint,  th«  copy  controls. 
Blackburn  v.  Crowder,  108  Ind.  2S8, 
9  NE  108:  Leutx  v.  Martin.  75  Ind. 
228:  Hurlburt  v.  State,  71  Ind.  1B4. 

08.  Irish  V.  Irish,  S  Blaekf.  (Ind.) 
488;  McKay  v.  Chnlg,  6  Blackt. 
(Ind.)  168  (aa  to  time  of  perform- 
ance of  bond). 

07.  Irf>veJoy  v.  Bright,  8  Blackf. 
(Ind.)  20S. 

68.  Gutta  Peroha,  ata,  Mfjr.  Co. 
V.  AtUUa.  (Ala.)  89  S  719-  Hughes 
V.  SpratllngLj  Ala.  A.  617,  57  S  6«9: 
Auditor  V.  Woodruff.  2  Ark.  78,  81 
Arid  8«8:  Doming  t.  BuUltt.  1 
Blackf.  (iQd.)  241;  MoCormlCk  t. 
Bay  City,  23  Mfth.  4K7. 

[a]  tml  torn  off^A  sealed  bond 
declared  on  with  a  profert  may  be 
received  In  evidence,  although  the 
■sal  !■  torn  olT,  where  there  Is  pre- 
sumptive evidence  that  this  was 
done  after  the  declaration  was 
drawn,  and  without  plalntllTs  con- 
sent. Bveir  Mwwin,  6  Cow.  (N. 
T.)_S«0. 

80.  Davis  V.  McWhorter.  12>  Ala, 
670,  28  8  lit:  Hughea  Spratling, 
S  Ala.  A.  617,  67  S  82». 

VO.  Union  Fertiliser  Co.  v.  John- 
son. ISO  Ala.  159,  41  8  7SS. 

71.  Flah  T.  Brown.  17  Conn.  841 
<undsr  Bt.  [1888]  pp  MS,  892). 

Ttt.  U.  Si—V.  S.  L«  Banm,  4 
Wall.  642,  IS  L.  ed.  809. 

Ala. — Ijioeb  V.  Montgomery,  7  Ala, 
A.  S25,  61  8  642. 

Cal. — Kurtz  T.  Forguer,  84  Cal.  91, 
29  P  418. 

HI.— Walker  v.  Welch,  14  HI.  277. 

Ind. — Legate  v.  Harr,  8  Blackf. 
404;  Hughes  v.  Houlton.  6  Blaekf. 
180. 

Pa. — Wilson  V.  Irwin,  14  Serg.  & 

R.  178. 

S,  C, — State  V.  Scheper,  S3  3.  C. 
662,  11  8E  62S,  12  BE  E64.  S16. 

Tex. — Thornburgh  v,  Tyler,  IS 
Tex.  Civ.  A.  489,  48  3W  1054. 

Va.—McWll llama  v.  Smith,  1  Call. 
(6  Va.)  128. 

78.  Ltoeb  V.  Montgomery,  7  Ala. 
A.  826,  61  S  642;  Henry  t.  Brown,  19 
Johns.  (X.  T.)  49. 


"aplrltu- 
46  Tex. 

18  Mo. 


[a]  Thns  (1)  the  variance  la  Im- 
material between  the  words  "or  other 
delay"  and  "or  delay."  Henry  y. 
Brown,  19  Johns.  (nT  T.)  49.  (2) 
The  words  "spirituous"  and  " 
ous."  White  V.  Manning, 
Civ.  A.  298,  102  8W  1160. 

7^   Powers  v.  Browder, 
156. 

76.  SUte  V.  Oeddea,  Smith  (Ind.) 
290:  Duchamp  v.  Nicholson,  2  Mart. 
N.  S.  (La.)  €12;  Peveler  v.  Peveler, 
64  Tex.  58. 

78.  Chamberlln  v.  Sawyer,  19  Oh. 
360. 

77.  Rand  v.  Rand,  4  N.  H.  267. 

78.  Chicago,  etc.,  R.  Co.  v.  Bvans, 
67  Kan.  m!  46  P  SOS;  Adams  v. 
Spear,  2  N.  C.  246. 

Taiiaaee  m  to  aaunwt  or  nlM 
genend^  see  Pleading  [81  Cye  7101. 

78.  Vandever  v.  Clark,  I«  Art 
881. 

[a]  ThOM  where  the  amount  of 
the  bond  is  stated  as  "|660  or  there- 
abouts." and  the  bond  produced  in 
evidence  le  for  five  hundred  and 
forty-nine  dollars,  there  is  no  mate- 
rial variance  Usry  v.  Suit,  91  N.  C. 
406. 

Payne  v.  Snell,  4  Mo.  2S8. 
F^ne  T.  Sneli  4  Mo.  288. 
Wlgglna  V.  n^sr.  SI  AxIl 


81. 


621. 

8&  Scott  v.  Taylor,  Ky.  Dm.  96. 
M.  ChloagOt  etc.,  R,  Co.  v.  IBvani, 
67  Kan.  286.  46  P  808;  McCormlek  V. 
Bay  City.  28  Mich.  467;  Payne  T. 
SnelL  4  Mo.  288.  Bee  alao  generally 
Plmdlnc  [81  Cyc  448  et  aeq]. 

88.  Tuamaom  mm  to  data  of  Inatra- 
ment  se«  generally  Pleading  [II  Cyo 
7111. 

88.  U.  S. — Cooke  V.  Graham,  8 
Cranch  229,  2  L..  ed.  420. 

Ala. — Burton  v.  Dangerfleld.  141 
Ala.  286,  S7  8  860. 

Ark.— Cheadle  v.  Riddle,  6  Ark. 
480. 

Ind. — Comparet  t.  State,  7  Blackf. 
553. 

Tex. — ^Hayden  r.  State,  (Cr.)  38 
SW  801;  Moseley  v.  State,  87  Tex. 
Cr.  18,  88  SW  800. 

Va. — Bennett  v.  Giles,  6  Leigh  (83 
Va.)  316;  Gordon  v.  Browne,  8  Hen. 
&  M.  (18  Va.)  219. 


the  amount  recited  in  the  bond  is  fatal/'  unless  the 
variance  is  an  immaterial  one."*  It  has  been  held 
that,  although  there  is  a  material  variance  in  this 
reject,  if  defendant  instead  of  pn^rly  taking- 
advantage  thereof  pleads  non  est  factum  he  waives- 
the  variance,^  and  plaintifE  slumld  have  leave  to 
amend."^  There  is  no  variance  where  the  bond  is 
conditioned  for  the  same  amount  as  that  declared 
on,  bat  has  a  credit  indorsed  theretHL**  A  ma,- 
terial  variance  between  the  writ  and  the  deeluatioit 
as  to  the  amount  of  the  bond  is  fatal,*' 

Amendaeutb  A  material  varianoe  may  be  cored 
by  amaidment."* 

215]  b.  As  to  Date  of  Bond."  Where  it  is 
all^^  as  part  of  the  description  of  a  btrnd  that 
it  bears  a  certain  dat^  or  is  dated  of  a  'certain 
day,  and  the  bond  i>iodiiiBed  in  evidence  bears  a  dif- 
ferent date,  the  varianoe  is  fktaL"*  Where,  however, 
the  declaration  ahowa  no  attempt  at  sach  descrip- 
tion, but  oontains  merely  the  nsnal  neoessary  alle- 
gations of  the  time  when  the  bond  was  made,  it  is 
no  varianoe  to  offer  in  evidence  a  bond  whieh  took 
effect  on  a  different  day.^ 

[$  216]  c.  As  to  Farttos."  Where  the  description 
of  a  party  to  the  bond  as  alloged  differs  materially 
from  his  deseriptim  in  the  bond  itself,  the  variance 
is  fataL""  Bat  a  mere  eluical  error  in  describing 
a  party  to  the  bond  trtiich  in  no  manner  misleads 
or  prejudices  the  opposite  party  will  generally  be 
disregarded,***  as  where  there  is  such  an  error  in 
describing  the  name  of  the  obligor,*^  or  of  the 

87.  U.  S.— Moses  v.  U.  8.,  166  U. 
S.  671,  17  8Ct  688,  41  1..  ed.  1119; 
U.  8.  V.  Le  Baron,  4  WalL  642,  18  Lu 
ed.  809. 

Ark.~Rector  t.  Taylor.  It  Ark. 

128. 

D.  C. — ^Howgate  v.  U.  8^  8  Aim.. 
877. 

Tex. — Componovo  v.  State,  (CIt. 
A)  89  SW  1114. 

Va.— Ross  V.  Overton,  t  Call  (7 
V^  809,  t  AmD  6SS. 

88.  OsMial  nOM  as  «o  radaaoe 
aa  tei 

Names  of  persons  see  Pleading  ttl 

Cyo  708]. 
Parties  to  Instrument  see  Plsadlng 

[81  Cye  712]. 

as^  Oayto  v.  Hudson,  10  Ala.  llf; 
PhllUps  T.  Singer  Mfg.  Co.,  88  III. 
106  (holding  that  the  variance  la 
fatal  where  the  deobumtton  alleges 
that  the  bond  waa  payable  to  a  cor- 
poration but  the  bond  abows  that  It 
was  payable  to  a  'corporation  and 
others). 

[ai  mastratlou  of  mtAniMi  vaxt- 
anoes. — (1)  "Hudson  and  Jones"  and 
"Hudson  and  James."  Gayle  v.  Hud- 
aon.  10  Ala.  116.  (8)  "The  President 
and  Trustee  of  the  Town  of  Fort 
Wayne"  and  "The  President  and 
Trustees  of  the  Port  Wayne  corpo- 
ration." Ft.  Wayne  v.  Jackson,  7 
Blackf.  (Ind.)  86. 

80.  Thalheimer  r.  Crow,  18  Colo. 
397,  82  P  779  ("Wilson"  for  "Nel- 
son"). 

01.  Robbins  T.  Governor,  6  Ala. 
889;  Semon  t.  Hill.  T  Ark.  70;  Irvln 
V.  Sebastian,  6  Arii.  88;  Kmklna  v. 
State,  68  Md.  602;  Bvmns  t.  Smith,  1 
Wash.  (1  Va.)  72. 

[a]   niastralloas   of  taunatnisl 


>(1)  "Jas.  W.  Tarborough" 
and  "James  w.  Tarborough."  Bob- 
bins V.  (^ovemw,  6  Ala.  888.  (8) 
"Pillp  Taylor"  and  "Philip  Taylor.* 
Taylor  v.  Rogers,  Minor  (Ala.)  197. 

(3)  "Mathew  8.  Miller"  and  'V.  8. 
Miller."    Miller  v.  Bell,  12  Ark.  186. 

(4)  "Henry  M.  Rector"  and  "H.  M. 
Rector."  Rector  v.  Taylor,  12  Art 
128.  (5)  "James  Slma"  and  "Jos. 
8ln."  Beasley  v.  Robinson,  24  Gratt. 
(66  Va.)  826. 


For  law  oases,  devlopmenti  and  ohaageg  in  the  law  see  oumnlatlve  Annotatlone,  iji^itj^i^yi^gjiig^Qia^igiber. 
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obligees  or  payees.^  But  where  the  name  of  the 
obligee  is  wholly  omitted  it  cannot  be  declared  on 
as  though  it  had  been  inserted.*' 

DtffereBce  in  initials.  It  has  been  held  that  a 
difference  in  the  initials  of  the  name  of  a  party 
between  the  bond  declared  on  and  the  bond  intro- 
duced in  evidence  is  a,  material  Tariance." 

Joint  or  Mmal  parties.  It  is  no  variance  to  de- 
clare on  a  joint  and  several  bond  as  the  bond  of 
defendant  without  noticing  the  other  party,*"  or  to 
deckire  SMinst  several  on  such  a  bond  as  a  joint 
bond.*"  So  there  is  no  variance  between  an  alle- 
gaticoi  that  the  bond  was  executed  by  certain  per- 
sons and  proof  that  it  was  executed  by  a  part  only 
of  sDCh  persons,  since  those  vho  executed  could 
not  there^  be  misled  to  their  prejudice  in  makiu]^ 
a  defense."  But  a  declaration  setting  forth  a  bond 
purporting  to  be  made  by  A  as  principal,  and  by 
BAG  as  nis  sureties  is  not  supported  by  producii^ 
in  evidence  a  bond  made  by  the  sureties  only. 
Where  a  bond  sued  on  is  described  in  the  declara- 
tion as  joint  and  several,  and  the  bond  produced 
on  oyer  is  joint  only,  the  variance  is  fatal. 

[J  217]  d.  As  to  Contract  or  Instrument  Referred 
to  in  Bond.'  Where  the  action  is  on  the  bond,  and 
not  on  the  precedent  contract  out  of  which  the  bond 
grew,  a  variance  between  the  contract  as  described 
in  the  declaration  and  in  the  bond  is  immaterial,' 
especially  where  the  contract  is  identified  by  the 
bond,'  or  its  execution  is  admitted  by  defendant;^ 


or  where  the  subject  matter  of  the  contract  as  de- 
scribed in  the  bond  is  identical  with  that  described 
in  the  contract,  and  no  one  has  been  misled  or 
prejudiced  by  the  variance.'  So  where  a  bond  is 
the  foundation  of  an  action,  and  a  record  is  merely 
an  inducement  thereto,  a  slight  variance  in  the  d»- 
scription  of  the  record  is  not  fatal.* 

[$  218]  O.  Evidence— 1.  Fresomptions  and  Bor- 
den of  Roof— a.  In  OensraL  In  accordance  with 
the  rule  applicable  to  evidence  in  civil  actions  gen- 
erally,^ plaintiff,  in  an  action  on  a  bond,  has  the 
harden  of  establishing  the  facts  essential  to  his 
recovery,'  and  this  burden  remains  on  him  through- 
out the  trial.'  In  an  action  od  a  negotiable  hood, 
the  rules  as  to  presumptions  and  burden  of  proof 
arc)  in  the  main,  those  applicable  to  actions  on  com- 
mercial paper  generally."  Where  the  only  issue  is 
under  a  plea  of  non  est  factum  a  recovery  may  be 
permitted  on  jnoof  of  execution  of  the  instrument." 
where  the  due  execution  of  a  bond  is  admitted  or 
proved  the  burden  then  rests  on  defendant  to  show 
that  it  is  not  binding.*'  So  the  burden  of  proof  is 
on  the  party  claiming  duress"  or  undue  influence** 
to  establish  his  contention. 

219]  b.  Consideration.  Since  the  seal  imports 
a  consideration,^"  proof  of  a  consideration  is  not 
necessary  to  entitle  plaintiff  to  recover  on  a  bond.*' 
The  burden  of  establishing  a  plea  of  no  considera- 
tion is  on  defendant,^^  as  is  the  burden  of  showing 


[b]  <ndlcor  Bud  luln.^ — "No  vari- 
ance arises  from  the  fact  that  the 
dedaraUon  recites  a  bond  binding 
the  defendant,  and  that  the  bond  of- 
fered in  evidence.  Is  one  binding  the 
defendant  and  his  heirs."  Hender- 
son V.  Strlnser,  S  Oratt.  (47  Ta.)  ISO, 
138. 

Sa.  Huff  V.  Hutchinson,  14  How, 
(U.  8.)  BSe,  14  L.  ed.  E53;  Brafnard 
T.  Fowler.  2  Root  (Conn.)  318;  Boles 
V.  McCarty,  6  Blackf.  (Ind.)  427; 
KlnKkendall  v.  Perry,  25  Ulsa.  228. 

[a]  XUaatratlona  of  launaterlal 
TiTlsnnea — (l)  "Marshall  for  the 
State  of  Wisconsin"  and  "marshal  of 
the  District  of  Wleconsln."  Huff  v. 
Hutchinson,  14  How.  (U.  B.)  688,  14 
L.  ed.  (2)  "International  Insur- 
ance Company,  of  New  Tork"  and 
'International  Insurance  Company  of 
the  City  and  State  of  New  York." 
International  Ins.  Co.  v.  Davenport, 
«7  aCo.  2S9. 

[b]  VaOev  aa  allocation  tbat  the 
rad  was  parable  to  plaintiff  tinder 
flu  aan*  of  C  &  Co.  ft  is  proper  to 
edmlt  a  bond  payable  to  "C.  &  Co.," 
snbject  to  proof  of  the  Identity  of 
plBlnUff  with  the  obligee  of  the 
bond.  Hundley  v.  Chadtck.  1Q9  Ala. 
STS,  19  B  84K. 

53.  Kemp  t.  Hc(}ulKln.  Tapp, 
(Ob.)  60  (declaration  described  the 
Vmd  as  paarable  to  one,  etc.,  and 
bend  was  ^"we  bind  ourselves"  wlth- 
ont  stating  to  whom). 

54.  State  v.  Geddes,  1  Ind.  677, 
Smith  290  (holding  that  a  bond  de- 
clared on  as  executed  by  "Stephen  S. 
Colma"  cannot  beproved  by  a  bond 
siKned  "Stephen  H.  Colms"). 

W.  Magerstadt  v.  Rudolph,  108 
ni  A.  140. 

Beolaxatlon,  oomplalat,  or  pettUoa 
M  to  narUes  gonerally  see  supra 
11  168,^67. 

M,  Grant  v.  Whlteman,  6  Blackf. 
(Ind.)  07;  Colton  v.  Stanwood,  «7  Me. 
»:  Dickinson  r.  Smith,  S  Oratt.  (46 
Va.)  186. 

(&1  Wharo  plaintiff  alleges  and 
Vnvm  faeta  entltUag  htm  to  Jndg- 
Brat  on  a  Joint  bond,  he  may  re- 
cover, although  he  goes  further,  and 
«legea,  but  falls  to  prove,  an  alter- 
AtloQ  of  the  bond,  which  would  enti- 
tle htm  to  recovery  as  on  a  Joint  and 
H^eral  bond.  tTnlon  Oil  Co.  y.  Uer- 
cutlle  Beflning  Ck>.,  t  Cal.  A.  768, 
«  P  ll». 


97.  Kurta  v.  Forguer,  94  Cal.  91, 
29  P  413. 

Sa.  Herrick  v.  Johnson,  11  Hetc 
(Mass.)  26;  Bean  v.  Parker,  17  Masa 
691. 

99.    Postmaster-Gen.   V.  Rtdgway, 

19  P.  Cas.  No.  n.ilS,  Ollp.  185; 
Sherry  v.  Foresman,  6  Blackf.  (Ind._} 
66:  Lockhart  v.  Bell,  20  S.  C.  L.  422. 

1.  Tarlanoe  as  to  oontraets  ov 
wTlttaa  iastraueats  generally  see 
Pleading  [81  C^c  710  et  seq]. 

2.  Forat  v.  Leonard,  112  Ala.  206, 

20  S  687:  Brown  v.  RounsaTOll,  78 
III.  689;  averts  v.  Bostwld^,  4  Vt 
349. 

3.  Brown  v.  Markland,  2S  Ind.  A. 
662.  63  NB  296  (holding  that  the 
mere  facts  that  a  complaint  alleges 
that  a  contractor's  bond  was .  exe- 
cuted at  the  same  time  as  his  con- 
tract, and  was  made  a  part  thereof, 
and  that  the  bond  beara  a  date  a  few 
daya  later  than  the  contract,  do  not 
show  a  variance,  where  the  bond 
Identities  the  contract  bb  being  given 
to  secure  the  "contract  annexed 
hereto"). 

4.  Servlss  v.  StockstUl,  80  Oh.  St. 
418. 

8.  Peake  v.  U.  S„  16  App.  (D.  Cy 
416. 

6.  Smith  V.  Ehibanka.  9  Terg. 
(Tenn.)  20  (holding  that  where  an 
action  la  brought  on  a  bond,  and  a 
lodgment  la  stated  In  the  declaration 
merely  to  show  an  Injury  to  plain- 
tiff, a  alight  variance  In  the  descrip- 
tion of  the  record  of  the  Judgment  Is 
not  fatal). 

7.  See  Evidence  CIO  Cye  821]. 

8.  Conn. — ^Paraons  v.  Utlca  Ce- 
ment Ufg.  Co.,  81  Conn.  188,  78  A 
786.  186  JbnSR  871. 

Mo. — Southern  Express  Co.  v.  Moel- 
ler,  86  Mo,  208. 

Or. — Oregon  R.,  »tca  Co.  v.  Swin- 
burne, 26  Or.  262,  87  P  1080. 

Porto  Rloo. — Baes  v.  Orslnl,  6  F^rto 
Rico  66. 

Va. — Piper  v.  Douglas,  3  Gratt.  (44 
Va.)  354. 

[a]  ZUa«tvatlons^(l)  Where  a 
bond  binds  defendants  to  pay  such 
reasonable  sums  as  plaintiff  should 
be  required  to  pay  for  the  various 
parts  of  a  right  of  way,  depot 
grounds,  and  terminal  facilities, 
plaintiff  must  prove  the  reasonable- 
ness of  the  several  Items.  Oregon 
R.,  etc,  Co.  V.  Swinburne,  26  Or,  861, 


87  P  1030.  (2)  A  party  seeking  to 
subject  heirs  to  the  payment  of  the 
bond  of  their  ancestor  must  show 
that  the  heirs  were  bound  by  the 
bond.  Piper  v.  Douglas.  8  Gratt.  (44 
Va.)  871.  (3)  An  express  company, 
to  recover  on  the  bond  of  an  agent 
for  failure  to  forward  a  package  re- 
ceived by  him,  must  show  that  the 
package  was  received  by  him  as  Its 
agent.  Southern  Express  Co.  v.  Moel- 
ler.  86  Mo.  208. 

^  9,  Parsons  v.  Utlca  Cement  Mfg. 
Co.,  82  Conn.  333,  73  A  786,  136  AmSR 

278. 

10,  See  Bills  and  Notes  ||  1287- 
1882. 

11.  Fltzsimmons  v.  Hall,  84  lU. 
688:  Perry  v.  Clvmore,  14  S.  C.  L.  246. 

la.  Chamberlln  v.  Brewer,  8  Ky. 
Op.  178;  Onderdonk  v.  Voorhls.  8« 
N.  T.  368,  8  Transcr.  A.  41:  Kennedy 
V.  McDonald.  42  N.  8.  22. 

13.  Gibson  V.  Patterson,  76  Oa. 
649. 

K  Burwell  v.  Burwell,  108  Va. 
814,  49  SE  68. 

[a]  Vhere  a  mother  gave  her  eom 
a  bond  for  services  rendered  as  her 
agent,  under  an  agreement  which  had 
been  terminated,  there  was  no  such 
confidential  relation  existing  between 
the  mother  and  the  son  as  to  raise  any 
presumption  of  Invalidity,  and  the 
burden  of  showing  that  the  son  bad 
procured  the  bond  by  fraud  or  undue 
Influence  was  on  the  one  attacking 
it-  BuryeU  V.  Burwell,  108  Va.  814, 
49  SB  68. 

IB.    See  BUDra  I  80. 

lat  c:al^MeCarty  Beach,  10 
Cal.  461. 

Kan. — Northern  Kansas  Town  Co. 

Oswald,  18  Kan.  336. 

Mo. — Montgomery  County  v.  Auch- 
ley,  92  Mo.  126,  4  SW  426. 

N.  C. — Scott  V.  Jones,  76  N.  C.  112. 

Pa.— Hays  v.  Lusk.  2  Hawle  24. 

S.  C. — Howell  V.  Bulkley,  10  S.  C. 
L.  249. 

17.  Ark. — Dickson  v.  Burks,  1 1 
Ark.  307;  Rankin  v.  Badgett,  6  Ark. 
346. 

Ind. — Beeson  v.  Howard,  44  Ind.  413. 

N.  J. — ^Wanmaker  v.  Van  Buskirk, 
1  N.  J.  Eo.  686.  23  AmD  748. 

N.  T. — 'Home  Ins.  Co.  v.  Watson, 
69  N.  Y.  890;  Mutual  I/.  Ins.  Co.  v. 
Yates  County  Nat.  Bank,  36  App. 
DIv.  218.  64  NYS  748;  Jasvls  v.  Peck. 

"^%  tized  by  Google 
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that  the  consideration  was  illegal,**  or  immoral.** 
But  where  defendimt  traverses  the  consideration 
generally  and  plaintiff  replies  a  special  considera- 
tion, it  has  been  declared  that  the  latter  must  show 
such  special  consideration."  "Where  a  plaintiff  is 
obliged  to  invoke  equity  to 'enforce  a  bond,  he  is 
required  to  show  a  consideration.^*  Where  a  bond 
is  conditioned  to  bear  interest  from  a  day  anterior 
to  its  date  it  wilt  be  presumed  to  have  been  given 
for  a  debt  existing  at  the  time  from  which  the  in- 
terest begins  to  run." 

220]  c  Execntiou.  Under  the  statutes  and 
rules  of  court  generally,  no  proof  of  the  execution 
of  a  bond  is  required  unless  a  verified  plea  or  an 
affidavit  is  filed  denying  such  execution,^  Under 
a  general  plea  of  non  est  factum  or  denial  of  execu- 
tion, the  burden  of  proof  is  on  plaintiff,'*  and 
he  must  show  that  the  bond  was  signed,  sealed,  and 
delivered  by  the  authority  of  the  obli^r."  A 
special  plea  of  non  est  factum  which  limits  the 
denial  of  execution  to  some  special  matters,  or 
avers  facts  which  defeat  the  operation  of  the  paper 
as  to  defendant,  imposes  the  burden  of  proof  on 
defendant."  It  has  been  held  that  proof  of  the 
genuineness  of  the  signature  raises  a  presumption 
of  due  execution  of  the  bond;^  but  the  fact  that 
the  stature  of  a  bond  is  admitted  will  not  throw 
the  burden  on  defendant,  where  it  is  contoided  that 
the  body  of  the  bond  is  forged."   Mere  pnof  of 

gossession  in  no  manner  relieves  plaintiff  of  the 
nrden  of  proving  the  execution  of  the  instrnment 
as  the  deed  of  the  obligor,  that  is,  that  the  instm- 
ment  was  duly  si^ed  and  sealed  by  or  for  him,  for 
the  mere  possession  of  the  instrument  has  no  evi- 


S.  C— Jeter  v.  Tucker,  1  S.  C.  S46. 

18.  Jarvls  v.  Peck,  10  Paige  (N. 
T.)  118. 

19.  Brown  v.  Klnsey,  81  N.  C.  246. 
30.    Bullitt   V.   Ralston,   1   A.  K. 

Marsh.  (Ky.)  831. 

81.    Scott  V.  Jones,  76  N.  C.  112. 

as.  Walker  v.  Fierce,  21  Oratt.  (62 
Va.)  722. 

aa.  Feo.  V.  Cotteral,  116  Mich.  43, 
7S  NW  19,  74  NW  183:  Shoemaker  v. 
Shoemaker,  112  Va.  798.  72  SB  684. 
See  seneraily  PleadlnK  [31  Cyc  6291. 

94.  Ky.— Com.  v.  Campbell,  46  SW 
89,  20  KyL  64. 

Md.— Union  Bank  v.  Rldgely,  1 
Harr.  &  G.  324. 

N.  C. — Otey  v.  Hoyt,  47  N.  C.  70. 

Tenn. — Galbreath  v.  KnoxvlUe,  (Cb. 
A.)  69  SW  178. 

Va. — Shoemaker  v.  Shoemaker,  112 
Va.  798,  72  SK  684;  Rocky  Mount 
Loan,  etc.,  Co.  v.  Price,  103  Va.  298, 
49  SE  73. 

38.  Keedy  v.  Moats,  72  Md.  326, 
19  A  966;  Franti  v.  Smith,  5  GUI 
(Md.)  280:  Newlln  v.  Beard,  6  W. 
Va.  110.  See  Pease  v.  Randolph.  21 
Man.  368  (holding:  that,  where  facts 
showed  an  Intent  to  execute  a  bond 
by  slg-nfng,  delivering,  etc.  It  would 
be  presumed  that  one  to  whom  the  de- 
livery was  made  had  authority  to 
afnx  seals). 

36.  Galbreath  v.  Knoxvllle,  (Tenn. 
Ch.  A.)  69  SW  178-  Marshall  v.  Shel- 
bume.  14  Can.  S.  C.  737. 

07.  Manning  t.  Norwood,  1  Ala. 
429;  Blume  v.  Bowman,  24  X.  C. 
338. 

[al  OenitiiteneBs  of  seal. — Proof 
of  the  sigrnature  raises  a  presumntlon 
of  the  genuineness  of  the  seal.  How- 
gate  V.  U.  S.,  3  App.  (D.  C.)  277. 

88.  Otey  V.  Hoyt,  47  N.  C.  70. 

89.  Keedy  v.  Moats,  72  Md.  326, 
19  A  966. 

30.  U.  S.  v.  Boyd,  8  App.  (D.  C.) 
440. 

31.  Green  v.  Maloney,  12  Del.  22, 
30  A  672. 

38.  State  v.  McGuIre,  40  W.  Va. 
328.  33  SE  313,  76  AmSR  822. 


[a]    ZUutratios  ^Where  the  only 

plea  Is  payment,  the  bond  need  not 
be  produced  In  evidence.  State  v. 
McGulre,  46  W.  Va.  328,  33  SB  SIS, 
76  AmSR  822. 

S3.  KiUlan  v.  State,  16  Ind.  A.  261, 
48  NE  966;  State  v.  Smlt,  12  Uo.  A. 
672  mem. 

34.  Francis  v.  Hailerlg,  1  A.  K. 
Marsh.  (Ky.)  93. 

AntlieBtloatlon  asA  paeof  of  exM*- 
tlon  of  lutmmeat  freBwany  see  Ifivl* 
dence  [17  Cyc  4261. 

35.  Farrott  v.  Gibson,  1  Harr.  A 
J.  (Md.)  398. 

86.  Edelln  v.  Sanders,  8  Md.  118: 
Benedict  v.  Penfleld,  42  Hun  <N.  T.) 
176. 

{a]  Seaor^tlon  of  a  bond  la  a 
AmA  of  tnurt  to  the  same  person  to 
whom  the  bond  Is  made  payable  Is  no 
evidence  of  dellvenr  thereof.  Which- 
ard  V.  Jordan,  lEl  N.  C.  64. 

37.  St.  Ixnils  Brewing  Assoc.  v. 
Hayes,  97  Fed.  869.  38  QCK  449. 

38.  Ala. — Firemen's  Ins.  Co.  v. 
McMillan,  29  Ala.  147;  Spence  v. 
Rutledge,  It  Ala.  B90. 

Cal.— -Blankman  v.  Vallejo,  16  Cal. 
638. 

Fla. — State  v.  Suwannee  County, 
21  Fla.  I. 

Md.— Edelln  v.  Sanders,  8  Md.  IIS; 
Glenn  v.  Grover,  3  Md.  212;  Benson 
V.  Boteler,  2  Gill  74;  Union  Bank  v. 
RIdgeley,  1  Harr.  &  O.  324;  Clarke 
V.  Ray,  1  Harr.  &  J.  318. 

Mass. — Valentine  v.  Wheeler,  110 
Mass.  478. 

N.  J. — Conlon  v.,Homstra,  82  N.  J. 
L.  356,  83  A  183;  Chetwood  v.  Wood, 
45  U,  J.  Eq.  369,  19  A  622;  Wood  V. 
CheTtvood.  44  N.  J.  Eq.  64,  14  A  21 
[arc  46  N.  J.  Eg.  369,  19  A  622]. 

N.  Y. — Bostwick  V.  Van  Voorhls, 
■91  N.  T.  363;  Kranlchfelt  v.  Slattery, 
12  Misc.  96,  33  NYS  27;  Seymour  v. 
Van  Slyok.  8  W^end.  403. 

N.  C. — Blume  v.  Bowman,  24  N. 
C.  338  (holdlnK  that,  where  a  bond 
has  no  subscribing  witness,  then  the 
proof  of  the  possession  by  the  obll- 


dential  relation  to  the  existence  of  the  seaL^  Evi- 
dence of  the  death  of  the  subscribing  witnesses  and 
proof  of  their  signatures  will  make  a  prima  facie 
case  of  the  due  execution  of  a  bond,^  and  where 
the  subscribing  witness  identifies  his  signature,  the 
burden  is  on  defendant  to  establish  nonexecntion."^ 
Where  the  pleadings  admit  the  execution  of  the 
bond  it  is  not  necessary  to  produce  it;"  but  where 
the  execution  of  a  bond  is  not  admitted,  the  bond 
is  not  introduced  in  evidence,  and  no  evidence  as  to 
its  execution  is  introduced,  a  recovery  by  plaintiffs 
cannot  be  sustained.^^  A  defendant  cannot  intro- 
duce in  evidence  a  bond  purporting  to  be  executed 
by  plaintiff,  without  proof  of  its^  execution.** 

In  an  action  by  tJw  usigiiM  of  a  bond  against 
the  aosignor,  the  assignee  need  not  prove  execution 
of  the  bond.** 

221]  d.  DeUvery  and  Acceptance.  The  burden 
of  proving  the  delivery  of  a  bond  is  on  plaintiff,** 
but  it  may  be  inferr^  from  the  acts  of  the  par- 
ties;"^ and  where  the  bond  is  in  the  possession  of 
the  obligee  such  fact  is  prima  facie  evidence  of 
delivery."  It  has  accordingly  been  held  that  where 
an  instrument  which  shows  on  its  face  that  it  was 
to  be  executed  by  other  persons  beside  those  who 
have  executed  it  is  found  in  the  hands  of  the  party 
to  whom  it  is  made,  it  will  be  presumed,  in  the 
absence  of  evidence,  to  have  been  duly  delivered  as 
the  deed  of  those  whose  names  are  signed  to  it.** 
llie  execution  and  delivery  of  a  bond,  in  the  absence 
of  testimony  on  the  part  of  defendant,  is  evidence 
of  the  approval  and  acceptance  of  it  by  tiie  obli- 
gee;^ but  signing,  sealing^  and  ddivery  are  only 
prima  facie  evidence  of  acceptance  and  approvaL 

gee,  and  of  the  handwriting  of  the 
obligors.  Is  a  sufllclent  ground  for 
presuming  that  the  instrument  was 
sealed  ana  delivered  by  the  obligors). 
But  see  Whltsell  v.  Mebane,  64  N.  C. 
346  (holding  that  where  the  delivery 
is  conditional  possession  by  the  obli- 
gee does  not  shift  from  him  the 
burden  of  proving  delivery). 

Pa. — Grim  v.  Jackson  Tp.,  61  Pa. 
219. 

Va. — ^Ward  v.  Churn,  18  Oratt.  <S9 
VaJ.  801,  98  AmD  749. 

W.  Va.— Newlln  v.  Beard,  6  W.  Va. 
110. 

36.  Mullen  v.  Morris,  43  Nebr. 
696,  62  NW  74;  Ward  v.  Churn,  18 
Gratt.  (69  Va.)  801.  98  AmD  749. 

[a]  "SnolL  a  prMiutvtloii  la  oob- 
■Isteat  wtth  tte  face  of  th*  psver, 
even  where  it  Imports  an  original 
Intention  that  others  should  execute 
it.  To  make  this  presumption  In  such 
a  case  does  no  Injustice  to  those  who 
have  executed  the  paper.  They  may 
still  show  how  the  fact  really  is. 
They  may  also  protect  themselves 
against  any  Inconvenience  that  may 
arise  from  such  a  presumption,  in 
the  Hrst  Instance,  by  taking  care  to 
keep  the  instrument  out  of  the  hands 
of  the  grantee  or  obligee  until  it  Is 
fully  consummated  according  to  their 
Intention.  The  obligee  or  grantee, 
on  the  other  hand,  has  full  notice 


from  the  face  of  the  paper  of  the 
original  Intention  of  tnose  who 
signed  It,  and  he  can  not  complain 
If  they  are  allowed  to  prove  that  this 
original  Intention  was  not  relin- 
quished in  the  delivery.  He  should 
either  refuse  to  accept  the  paper  in 
Its  existing  shape,  or  be  prepared  to 
repel  the  defence  of  a  conditional  de- 
livery." Ward  v.  Churn,  18  Gratt. 
(59  Va.)  801.  809,  98  AmD  749. 

40.  Engler  v.  People's  F.  Ins.  Co., 
46  Md.  322;  Wilson  v.  Ireland,  4  Md. 
444;  Milbum  v.  State.  1  Md.  1:  Elisa- 
beth State  Bank  v.  Chetwood,  8  N. 
J.  L.  1;  State  v,  Ingram,  27  N.  C.  441; 
State  V.  McAlpln.  26  N.  C  140;  Mc- 
Lean v.  State,  8  Helsk.  (Tenn.)  22. 


For  latsr  eaasa,  deralopiiMBta  and  cOuuwm  In  the  law  see  cumulative  Annotationa,  same  title, 
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Defendant  may  admit  the  mgning,  sealing,  and  de- 
Uvery,  and  yet  prove  the  nouapproval  and  non- 
4ccq)tance  of  Bueh  obligation.'^ 

Conditional  or  biconditional  delivery.  In  the 
vbsence  of  evidence,  the  presumption  is  that  the 
leliveiy  was  onconditional  and  it  is  for  defend- 
ut  to  plead  and  to  F^ve  the  eontraiy.*" 

Dite  of  delivery.  The  presamption  is  that  a  bond 
was  delivered  and  accepted  on  the  day  of  its  date.^ 

[(  222]  e.  Performance  (v  Breadi— (1)  Jn  Oen- 
In  an  aetion  on  a  penal  bond  with  a  eondi- 
tioa  to  recover  damages  for  a  breach  of  the  con- 
dition assigned  in  the  declaration,  the  bivrden  of 
proof  of  a  breach,  is  on  plaintiff,  where  denied;*" 
and  this  is  trae,  alihoi^h  it  may  involve  the  proof 
of  a  negative.**  But  it  has  be^  decided  that  evi- 
deaee  which  raises  a  presumption  of  failure  to 
comply  with  the  conditions  will  be  anfflcient  to 
throw  the  bnrden  on  defendant  to  establish  a  com- 
pliance.*' Where  d^endant  affirmatively  pleads  a 
performance  then  the  burden  of  proof  falls  on  him,*" 
and  where  the  aetion  is  for  the  penalty  of  the  bond, 
and  specific  breaches  are  not  assigned  the  burden 
of  pro<^  of  performance  devolves  on  defendant 
after  proof  of  the  bond.*" 

Presamption  from  lapse  of  time.  Performance 
of  the  condition  of  a  bond  may  be  presumed  from 
lapse  of  time." 

[5  223]  (2)  Payment."  Where  a  bond  is  condi- 
tioned for  the  paymmt  of  money,  and  the  action  is 
begun  after  the  date  of  its  maturity,  the  intro- 
daiftion  of  the  bond  in  evidence  by  plaintiff  raises 
a  presumption  that  it  has  not  been  paid.''  But 
where  an  action  is  brought  on  a  bond  for  the  pay- 
ment of  money  in  installments,  the  burden  of  prov- 
ing a  breach  of  the  condition  by  nonpayment  of 
installments  is  on  plaintiff;"  and  the  mere  intro- 
duction of  the  bond  in  evidence  will  not  make  out 


a  prima  facie  case."  Where  payment  is  pleaded  the 
burden  of  proof  is  on  defendant."  Possession  of 
the  bond  by  the  obligor  raises  a  presumption  of 
payment,"  which  is  rebuttable.*"  And  where  a  bond 
is  payable  by  installments,  in  an  action  by  the 
assignees  who  are  required  to  take  all  legal  meas- 
ures against  the  obUgors  immediately  after  the  in- 
stallments respectively  fall  due,  the  first  install- 
ment will  presumed  to  have  been  paid  where  not 
demanded.  So  where  several  bonds  are  given  which 
fall  due  at  c&fFerent  periods,  if  on  payment  of  one 
falling  due  at  an  intermediate  period  there  is  an 
overpayment  and  the  excess  is  credited  on  the  bond 
next  falling  due,  it  will  be  presumed  that  the  prior 
bond  or  bonds  have  been  paid.^  And  on  a  bond 
to  secure  monthly  settlements  as  called  for  by  a 
contract,  a  note  acc^ted  in  fulfillment  of  the  eon- 
tract  is  prima  facie  payment  of  the  amount  due  on 
sudi  settlement."  ^e  indorsement  of  a  credit  on 
a  bond,  if  made  with  the  consent  of  the  payee, 
amounts-  to  an  admission  of  payment,  and  if  not 
made  with  his  consent  it  devolves  on  him  to  prove 
that  fact.**  Whatever  weight  the  jury  may  give  to 
the  fact  that  a  payment  indorsed  on  the  bond  has 
been  obliterated  by  the  holder,  there  is  no  legal  or 
technical  presumption  of  payment  of  more  than 
appears  to  have  been  in  fact  paid." 

[$  224]  f.  Ownership  and  Ckwd  Faith."  The  pro- 
duction of  the  bond  when  payable  to  bearer,  due 
execution  being  admitted,  raises  a  presumption  of 
title  establishing  a  prima  facie  case."  But,  where 
the  bond  is  payable  to  the  order  of  a  person  therein 
named,  a  third  person  is  required  to  prove  his  title." 
The  holder  of  a  negotiable  bond  is  presumed  to 
have  acquired  his  title  before  maturity  and  in  good 
faith,  and  the  burden  of  proof  rests  on  the  party 
alleging  the  contrary."  Where,  however,  fraud  is 
shown  as  to  any  intermediate  transfer,  the  bnrdrai 


41.  Hllbum  T.  Stat«,  1  Md.  1. 
4a.   Gyser  v.  Courtney,  B9  N«br., 
566.  81  NW  487,  * 

43.  Gynr  v.  Courtney.  69  Nebr. 
155.  81  NW  437. 

44.  Seymoor  Van  Slrck,  S  Wend. 
<N.  T.)  403. 

4B.  HI. — TonBor  v.  Marrland  Fi- 
delity, etc..  Co.,  168  111.  A.  S16;  Rabb 
T.  Thomas,  137  111.  A.  256. 

Ind. — McFall  v.  Howe  Sewing  Mach. 
Co.,  90  Ind.  148. 

HldL^Tounff  T.  Stephens,  9  MtOh. 

lilaa— HolUdar  v.  Cooper,  »  Hlae. 
Ul. 

Pa^-Com.  V.  StrleUer.  178  Pa.  148, 
IS  A  S28. 

S.  C — Idpacomb  v.  Seesers,  22  8. 
C  407. 

Va.— Hacker  v.  Fuqua.  8  Call  (7 
Ta^)  II. 

[a]  Boiirt  uttnxisuc  aoftomilii —  ( 1 ) 
Annot  Code  <1892)  S  ISOl.  providing 
ttiat  a  person  aulnjr  on  an  open  ao- 
ooust  snail  ba  entitled  to  judgment 
tta  affidavit  of  Ita  correetneas,  unleea 
defendant  makes  affidavit  that  the 
Mconnt  Is  not  correct,  does  not  apply 
to  an  action  on  a  bond  to  secure  an 
uconntlng  by  an  agent  for  moneys 
received,  and  a  sworn  Itemized  state- 
ment of  moneys  not  accounted  for 
does  not  entitle  the  obligee  to  Judg- 
ment. Adams  V.  Fidelity  Mut.  L. 
Ins.  Co.,  (Miss.)  49  S  119.  (2)  A  like 
holding  has  been  made  with  refer- 
ence to  an  action  on  a  bond  securing 
payment  for  material  furnished. 
American  Surety  Co.  v.  U.  S.,  76  Miss. 
119,  24  S  388. 

46,  Young  V,  Stephens,  9  Mich. 
SSO. 

_47.  Georgetown  Union  Bank  v. 
Porrest.  24  F.  Cas.  No.  14,35«,  3 
Cranch  C.  C,  218:  "Wood  v.  Friendship 
Lodge  No.  6  I.  O.  O.  F..  106  Ky.  424, 
«  SW  886.  20  KyL  2002:  Toung  v. 
Stephene.  •  UUb.  BOO;  Washington 


Bank  T.  Barrlnston,  2  Pent,  ft  W. 

(Pa.)  27. 

48.  Hiss. — HolUday  v.  Cooper,  9 
Miss.  633. 

N.  H. — Sbceter  Bank  v.  Rogers,  6  N. 

H.  142. 

N.  C. — Judges  V.  Deans.  9  N.  C.  98. 
R.  I. — Douglas  V.  Hennessy,  16  R. 

I.  272.  8  A  213,  7  A  IJO  A  688. 

S.  C. — Jamison  v.  Knotta,  48  8.  C. 
L.  190. 

4A;   I%ilbrook  v.  Burgaas,  S2  Me. 

271. 

00.  Ordinary  v.  Steedman.  16  S.  C. 
I*.  287,  ISAmD  662  (twenty  rear^ 

SI.  Traranptlon  ox  paynuan  XMat 
lapse  of  tine  see  Pasrment  [30  Cyo 
1274  et  aeq]. 

6fl.   Hoxsey  v.  Patterson,  69  III. 
SZ2;  Conlon  v.  Homstra,  82  K.  J. 
365,  63  A  183;  Bannister  v.  Wallace, 
14  Tex.  Clv.  A.  468,  37  BW  260. 

B3.  Barrett  v.  Douglas  Park  Bldg. 
Assoa,  7B  III.  A.  98. 

B4.  Barrett  v.  Douglas  Park  Bldg. 
Assoc  76  HI.  A.  98. 

89.  ClifTord  V.  Smith.  4  Ind.  ST7; 
Jones  V.  Mengel,  1  Pa.  68. 

56.  Carroll  V.  Bowie,  7  Gill  (Md.) 
34;  Porter  v.  Nelson,  121  Pa.  628,  16 
A  852. 

57.  Kelly  v.  Forty-second  St.,  etc., 
R.  Co..  48  App.  DIv.  627.  62  NYS  650 
(holding  that  evidence  that  coupons 
In  defendant's  possession  were  de- 
livered to  Its  president  for  cancella- 
tion, without  consideration,  on  his 
demand,  by  one  who  held  them  as 
trustee  for  the  owner,  is  sufficient  to 
rebut  the  presumption  as  to  their 
payment  arising  from  such  posseu- 
slon). 

58.  Ten  Eyck  v.  TlbbltB,  1  Cal. 
(N.  Y.)  427. 

59.  Lindsay  v.  McCormlck,  82  Va. 
479,  6  SE  634. 

60.  American  Button-Hole  Over- 
searalng,  etc.,  Mach.  Co.  v.  Gurnee, 
44  Wis.  49. 


SI. 

687. 
68. 

276. 


HcEnroy  v.  Caldwell,  7  Ho, 
Simms  V.  PaaChall,  27  X.  a 


63.  PrasnnivtlOBa  as  to  MgoUabls 
rsawallr  see  Bills  and  Notes 

9!  1309-1S16. 

„  8*;.  Parsons  v.  Utlca  Cement  Mfg. 
Co..  82  Conn.  883,  73  A  786,  135  AmSR 
278:  Kift  V.  Weaver,  94  N.  C.  274,  66 
AmR  601;  Galhreath  v.  Knoxvllle, 
(Tenn.  Ch.  A.)  69  SW  178.  But  see 
Jackson  v.  York,  etc.,  R.  Co.,  48  Mo. 
147  (holding  that  the  assignee  of  a 
coupon  naming  no  payee,  the  bond 
being  payabla  to  bearer,  cannot  bring 
suit  on  it  in  his  own  name  without 
proof  of  an  intention  to  make  It  ne- 
gotiable). 

12fsW?l'7!  "*  ^ 

,,g^-  U.  S.— Montclalr  v.  Ramsdell, 
m  a  147.  27  L.  ed.  431;  Washing- 
ton First  Nat.  Bank  v.  Texas.  20 
Wall.  72,  22  L.  ed.  296;  Smith  v. 
Sac  County,  11  Wall.  139,  20  L.  ed. 
102;  Texaa  v.  While,  7  Wall.  700,  19 
L,  ed.  227;  Murray  v.  Laldner.  2 
Wall  HO,  17  L.  ed?^  867:  Duncin  v 
Mobile,  etc,  R.  Co.,  8  P.  Cas.  No. 
4.138,  3  Woods  667  [aff  96  U.  S.  669, 
24  L.  ed.  868];  Kennlcott  v.  Wayne 
County,  14  F.  Cas.  No.  7.710,  6  Blss. 
138  [aff  94  y.  S.  498,  24  I*  ed.  uSli 
In  re  Leland,  16  F.  Cas.  No.  8.229.  S 
Ben.  176. 

Ala. — Gllman  v.  New  Orleans,  etc., 
R.  Co.,  72  Ala.  566;  Lehman  v. 
Tallassee  Mfg.  Co..  64  Ala.  667. 

Conn. — Parsons  v.  Utlca  Cement 
Mfg.  Co.,  82  Conn,  833,  78  A  786,  1S6 
AmSR  278. 

Iowa. — Clapp  V.  Cedar  County,  6 
Iowa  16,  68  AmD  678. 
_  N.   J. — Hackensack   Water  Co.  v. 
Do  Kay,  36  N.  J.  Eq.  548. 

N,  Y. — Manhattan  Sav.  Inst.  v. 
National  Kxch.  Bank,  J  76  N.  T.  6S, 
62  NE  1079^58.  AmBRl641U^r\m^ 
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is  on  the  holder  to  show  payment  of  consideration"^ 
and  bona  fides."  Further,  where  it  is  shown  that 
the  bonds  have  been  stolen,  illegally  issued,  or 
fraudulently  diverted  from  their  purpose,  the  holder 
then  has  the  burden  of  proving  that  either  he  is, 
or  some  one  under  whom  he  claims  was,  a  bona  fide 
holder.* 

In  an  action  against  the  assignor,  the  assignee 
is  not  required  to  prove  the  validity  of  prior  in- 
dorsements.^"  But  where  ownership  by  the  assignor 


is  material  there  should  be  sufficient  proof  thereof." 

235}  g.  Damages.  Plaintiff  has  the  burden  of 
showing  the  amount  of  damages  which  he  has  sus- 
tained in  all  eases  except  those  in  which  the  amount 
follows  as  a  mere  matter  of  eompntation  from  the 
breach." 

2261  2.  AdmisaibiUty."  The  principles  deter- 
mining the  admissibility  of  evidence  in  actions  on 
bonds  are  as  a  rule  those  applicable  to  civil  actions 
generally'*  and  must  be  resorted  to  to  determine 


Pa. — Robinson  v.  Hodgson,  78  Pa. 
202;  Rice  v.  Southern  Pennsylvania 
Iron,  ©tCa_Co.,  9  Phlla.  294. 

S.  C— walker  v.  SUte,  IS  B.  C.  100. 

Tenn. — Oalbreath  t.  KnoxvUlo,  (Ch. 
A.)  69  8W  178. 

[a]  That  tiM  — rtytiTOWrt  wu  1m- 
fer*  matnxltr  will  be  presumed 
where  the  execution  of  the  bond  Is 
proved,  and  Its  asslnunent  to  plain- 
tiff for  full  conBlderatlon  wfthout 
notice  of  defences.  Parker  t.  Flora, 
%i  N.  C.  474. 

[b]  Saatod  powar  of  attonejr  to 
traufer  a  Imu  which  recites  value 
received  relieves  the  tranaferea  from 
Ute  burden  of  provlnK  that  he  paid 
value  therefor  at  the  ume.  Fennayl- 
vanla  Co.'b  App.,  8C  Pa.  102. 

67.  Parsons  v.  Utlca  Cement  Hfjt. 
Co.,  82  Conn.  SIS,  SIT.  71  A  T»,  ift 
AmSR  278. 

"Aa  to  the  latter  Issue  Ithat  plain- 
tiff waa  not  a  bona  fide  holder],  her 
production  of  the  bond,  Ita  due  exe- 
cution belns  admitted,  raised  a  pre- 
sumption of  title,  which  made  out  a 
prima  facie  case.  But  as  soon  as  It 
appeared,  either  bv  her  witnesses  or 
those  of  the  defendant,  that  this 
bond  was  fraudulenthr  abstracted 
from  the  assets  of  a  third  party  to 
which  it  originally  belonsed,  this 
presumption  no  longer  availed  her. 
and  her  original  burden  of  proof, 
only  temporarily  aatlsfled  by  Its  aid. 
rested  upon  her  again,  and  now  re- 
quired her  to  show  a  title  by  afflrm- 
atlve  evidence  that  she  obtained  the 
instrument  both  In  good  faith  and 
for  a  valuable  consideration.  Her 
good  faith  she  could  only  show  by 

Eroof  that,  when  the  bond  came  to 
er,  she  had  no  knowledire  of  euch 
fraud,  and  was  not  equitably  charge- 
able with  notice  of  it.  Baxter  v. 
Camp,  71  Conn.  245,  41  A  803,  71 
AmSB  109,  42  LRA  614:  Pulton  Bank 
V.  Phoenix  Bank.  1  N.  T.  Super. 
562.  The  defendant,  it  Is  true,  had 
the  burden,  for  certain  purposes,  of 
proving  that  she  took  the  bond  with 
such  notice  and  without  considera- 
tion; but  these  purposes  were  accom- 

fiUshed  when  the  fact  was  eatab- 
lahed  of  its  fraudulent  abstraction 
from  the  assets  of  the  insurance 
company  by  her  grantor.  One  legal 
presumption  established  by  the  law 
merchant  was  thus  met  with  another 
legal  presumption  established  by  the 
same  law,  which  by  that  law  was 
sumclent  to  destroy  It."  Parsons  v. 
Utlca  Cement  Mfg.  Co.,  supra. 

[al  Where  bonds  of  plaintiff  are 
fraiuiileatty  tt^oslted  with  defend- 
ant by  the  former's  agent,  defendant 
must  show  consideration  therefor. 
Pittsburgh,  etc,  R.  Co.  V.  Barker,  29 
Pa.  160. 

68.  Parsons  v.  Utlca  Cement  Mfg. 
Co.,  82  Conn.  SS8,  187,  71  A  78B,  18S 

AmSR  278. 

"Where,  as  here,  it  appears  that 
the  negotiable  paper  In  suit,  though 
there  waa  nothing  wrong  in  Its 
original  issue,  waa  obtained  from  an 
intermediate  party  by  fraud,  proof 
of  consideration  Is  only  called  for 
from  the  plaintiff  because  It  would 
tend  to  show  that  he  nevertheless  Is 
a  bona  flde  holder  within  the  mean- 
ing of  that  term  In  the  law  mer- 
chant. Whether  he  acquired  the 
paper  by  purchase  or  gift  would, 
under  ordinary  circumstances,  be  of 
Itself  unimportant.  But  after  proof 
that  It  was  once  In  the  hands  of  a 
fraudulent  holder.  It  may  Justly  be 


presumed  to  continue  In  the  hands  of 
a  holder  of  that  character,  until  the 
contrary  be  proved.  Collins  v.  Gil- 
bert. 94  U.  S.  7S8,  761.  24  L.  ed.  170. 
The  position  of  the  holder  of  negoti- 
able paper  Is  of  an  exceptional  char- 
acter. Be  may  acquire  a  title 
through  a  thief,  and  yet  maintain 
It  against  the  original  owner.  But 
his  possession  Is  not  enough  to  sup- 
port a  reoovery,  after  it  ones  ap- 
pears that  he  must  trace  title 
through  fraudulent  practices  and 
unclean  hands.  Totten  v.  Bucy.  B7 
Md.  446,  452.  This  Is  equally  true 
whether  the  fraudulent  practices 
were  connected  with  the  original 
Inception  of  tbo  paper,  or.  as  In  the 
present  Instance,  occurred  subse- 
quently, to  the  pnjudlcs  of  an  Inter- 
mediate holder. '  Pulton  Bank  v. 
PhCNilx  Bank,  1  N.  T.  Super.  662;  2 
Parsons  on  Notes  *  Bllui,  *28S:  4 
Amer.  A  Eng.  Eacy.  of  Law  (2d  Bo.) 
222.  The  case  of  Kinney  v.  Kruse, 
28  Wis.  188,  asserts  the  contrary, 
but  Is  opposed  to  the  strong  current 
of  authority."  Parsons  v.  Utlca 
Cement  Mfg.  Co..  supra. 

69.  V.  a.— Lytle  v.  lAnsIng,  147 
U.  S.  69,  18  set  264.  87  L.  78; 
Scotland  County  v.  Hill.  182  U.  B. 
107,  10  set  2«,  88  L.  ed.  261;  Mont- 
clair  Tp.  V.  Ramsdell.  107  U.  S.  147, 
2  set  8D1.  27  L.  ed.  481;  Smith  v. 
Sac  County,  11  Wall.  189.  20  L.  ed. 
102;  Washington,  etc.,  R.  Co.  V.  Real 
Est.  Trust  Co.,  177  Fed.  806;  McVlcar 
Realty  Trust  Co.  v.  Union  R.,  etc., 
Co.,  186  Fed.  678;  Jamison  v.  Rock 
Rapids  Independent  School  Dlst.  90 
Fed.  887:  John  Hancock  Hut.  L.  ins. 
Co.  V.  Huron,  80  Fed.  652  [aff  100 
Fed.  1001,  40  CCA  6881;  Simmons  v. 
Taylor,  88  Fed.  682   [rev  on  other 

E rounds  169  U.  8.  278,  16  SCt  1,  40 
.  ed.  lEO]:  lAnslng  v.  Lytle,  88 
Fed.  204  [aff  147  U.  S.  69,  IS  SCt  264, 
37  L.  ed.  ?8]j  Bailey  v.  Lansing,  2 
F.  Cas.  No.  788,  IS  Blatchf.  42?,  2 
NYWklyDlg  662. 

Conn. — Parsons  Utlca  Cement 
MfK.  Co..  82  Conn.  83S,  78  A  786,  136 
AmSR  278;  Parsons  v.  Utlca  Cement 
Mfg.  Co.,  80  Conn.  68,  68  A  1024. 

Iowa. — Clapp  V.  Cedar  County,  B 
Iowa  16.  68  AmD  678  (where,  how- 
ever. It  was  held  that  defendant's 
pleadings  did  not  permit  application 
of  rule). 

La. — State  v.  Oalnes,  46  La.  Ann. 
481.  IB  3  174. 

Me.— Goodwin  v.  Bath.  TT  He.  «6I, 
1  A  244. 

Mass. — Rinckley  v.  Merchants'  Nat. 
Bank,  131  Mass.  147. 

N.  J, — Baker  v.  Guarantee  Trust, 
etc.,  Co.,  (Ch.)  81  A  174;  Jersey 
City  Fifth  ward  Sav.  Bank  v.  Jersey 
City  First  Nat.  Bank,  48  N.  J.  L.  613, 
7  A  318. 

N.  Y. — Northampton  Nat.  Bank  v. 
Kidder,  106  N.  T.  221.  12  NE  677,  80 
AmR  443  [aff  49  N.  T.  Super.  SS8]; 
Dutchess  County  Mut.  Ins.  Co.  V. 
Hachfield,  47  HowPr  830. 

Pa. — Shellenberger  v.  Altoona,  etc.. 
Connecting  R.  Co.,  212  41S,  61 

A  1000.  log  AmSR  876. 

Wis. — Curry  v,  Wisconsin  Nat. 
Bank,  149  Wis.  41S,  136  NW  649. 

[a]  Interest  ooupons.. — In  the 
absence  of  evidence  as  to  when  a 
thief  negotiated  interest  coupons 
stolen  before  maturity,  there  is  no 
presumption  that  he  negotiated  them 
before  rather  than  after  maturity. 
The  owner,  therefore,  can  recover 
them  from  one  who  received  them 


after  maturity  and  who  ts  unable  to 
show  facts  which  would  devMrt  tlie 
owner  of  his  title.  Hinckley  v.  H«r- 
chants'  Nat.  Bank.  Ill  Mass.  147. 
,70.  UcWlIllams  v.  Smith.  1  CaU 
<6  Va.)  12S. 

n.  Bailey  v.  Chamberlain.  2S 
NTS  144  [aff  144  N.  T.  662  mem,  SS 
NE  49S  mem]. 

TS.  CotUe  V.  Payne,  6  P.  Cas.  No. 
S,268,  Brunn.  Coll.  Cas.  69,  8  Day 
(Conn.)  289;  Webb  T.  Webb.  16  Vt 

73.  Vavol  svUsne*  to  alter  or 
vary  bond  see  Evidence  [17  Cyc  69S]. 

Altered  bond  as  evldsaoe  see  Al- 
teration of  Instruments  19  S8-6S. 

7«.  See  Evidence  [16  Cyc  6213; 
and  cases  infra  this  note. 

[a]  mnstratlOBB.. — (1)  The  pro- 
ceedings on  which  a  bond  Is  given 
are  admissible  In  evidence  as  to  Its 
validity.  Butts  v.  Davts,  SO  Hleh. 
310,  15  NW  486.  (2)  A  contract  to 
which  a  bond  refers  and  to  secure 
the  performance  of  which  It  is  given 
may  be  admissible  for  the  purpose 
of  proving  its  provisions.  Hender- 
son V.  Mound  Coal  Co.,  181  Fed.  487. 
104  CCA  236;  Kurtz  V.  Forquer,  94 
Cal.  91,  29  P  413.  (3)  Papers  shown 
by  the  evidence  to  have  been  at- 
tached to  the  bond  at  the  time  of  ita 
execution  and  to  which  the  bond  re- 
fers as  'liereto  attached"  are  ad- 
missible. Wheeler  v.  Heyer,  106 
Mich.  297,  66  NW  46.  <4)  The  record 
of  a  suit  in  chancery  for  the  settle- 
ment of  a  partnership  account  may 
be  admissible  on  the  question  of 
liability  on  a  bond  given  to  secure 
one  of  the  partnen  rrom  loss.  Bse- 
son  V.  Stephenson,  7  Leigh  (14  Va.) 
107.  (6)  Evidence  of  previous  liti- 
gation between  a  landowner  and  com- 
missioners of  hlghwurs  as  to 
whether  a  road  has  legally  been  «b- 
tabllshed  is  Inadmissible  In  an  action 
on  a  bond  to  such  commissioners 
conditioned  for  ths  payment  of  dam- 
ages to  landowners.  Memhaner  v. 
Parker.  S2  Ho.  A.  282.  (6)  Declara- 
tions of  an  obligor  are  not  admissible 
to  effect  the  validity  of  a  bond  as 
against  the  obligee,  unless  accom- 

Sanled  with  proof  of  such  confederacy 
etween  the  parties  as  would  in  other 
cases  make  the  acts  of  one  the  acts 
of  the  other.  Bredin  v.  Bredin,  S  Pa, 
81.  (7)  Where,  in  an  action  to  r«- 
cover  on  a  bond  given  for  the  price 
of  a  livery  business,  one  of  the  de- 
fendants testlfled  that  he  had  never 
had  any  talk  with  the  obligee  about 
his  release  from  the  bond  until  after 
he  had  sold  -his  interest  in  the  busi- 
ness to  his  partner,  it  waa  not  error 
to  refuse  to  permit  defendant  to  tes- 
tify further  that  he  sold  out  his 
interest  to  his  partner  because  he 
was  to  be  released  from  liability  on 
the  bond,  and  that  such  release  was 
part  of  the  consideration.  Trotter  v. 
Angel,  187  N.  C.  274,  49  SE  829. 

[b]  The  nsrotlablllty  of  eovpoas 
Is  a  question  of  law  to  be  determined 
from  the  papers  themselves  by  flxed 
and  well  settled  rules,  and  proof  of 
custom  as  to  their  negotiability  is 
Inadmissible.  Jackson  t.  York,  etc.. 
R.  Co.,  48  Me.  147. 

[c]  Xannless  sisor.^ — Admission 
of  oertlflcates  of  acknowledgment  at- 
tached to  a  bond  sued  on.  and  set  out 
In  the  petition.  Is  harmless  where 
the  sureties  are  already  liable.  U.  S. 
Fidelity,  etc.,  Co.  v.  Fossati,  (Tex. 
Civ.  A.>  81  8W  1028. 
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questions  concerning  evidence  as  to  the  execution," 
incomplete  execution/*  consideration/^  fraud,"  good 
faith,  or  breach.*"  Evidence  that  another  is  the 
owner  is  admissible  to  show  that  plaintiff  is  a 
holder  in  bad  faith."  In  ^n  action  on  the  bond  of 
an  agent  or  employee  acts,  declarations,  or  admis- 
sions of  sneh  agent  or  employee  are  admis^ble, 
where  done  or  made  in  the  course  of  his  duty.** 

Payment.  Evidence  from  which  the  jury  may 
infer  payment  to  one  l^ally  authorized  to  receive 
it  is  admissible."  And  a  bond  may  be  evidence  of 
part  payment  of  an  earlier  bond."  Since,  where  a 
bond  is  conditioned  for  the  repayment  of  deposits, 
the  payment  must  be  in  legal  tender  unless  other- 
wise provided,  evidence  of  an  offer  to  make 
payment  in  other  than  legal  tender  is  inadmissible." 

Samages  and  aaunint  of  recovery.  Plaintiff  is 
entitled  to  introduce  any  competent  evidence  show- 
ing the  damages  oeeasioned  by  the  breach  of  the 

^  Hollowar  V.  lAnreno*^  8  N.  C. 
4>:  McDowell  V.  Crawford,  11  Gratt 
(53  Vft.)  »77. 

[a]   UMmtlon  of  m  Itwt  iKmd  may 

b«  proved  by  evidence  of  th6  clerk 
or  otlier  person  before  whom  ao- 
knowledced.  Rowland  v.  Day,  17  Ala. 
HI. 

[b1   AypvoTtt  by  tlie  obUcoo  may 

be  enown  by  presumptive  evidence. 
V.  S.  Bank  v.  DandrldKO,  IS  VFheat. 
(U.  S.)  64.  S  U  ed.  fifiS:  Pryae  v. 
FKnners*  Bank,  3S  SW  G8S,  IT  KyL 
lOSS;  Union  Bank  v.  Rldssly,  1  Harr. 
A  G.  (Hd.)  824. 

^c]   IuprotebUltr_  of  •xeowtton^ 


bond  sued  on.""  Evidence  as  to  a  measure  of  dam- 
ages in  excess  of  the  penalty  of  the  bond  is  admis- 
sible only  where  accompanied  by  other  evidence 
justifying  such  a  recovery."  Evidence  of  expenses 
incurred  after  commencement  of  the  action  is  ad- 
missible, where  under  the  statute  the  jury  are  to 
assess  the  damages  up  to  the  time  of  the  verdict."* 

[(  227]  3.  Snffldency— a.  In  OoneraL  In  actions 
for  the  breach  of  a  bond,  the  usnal  rales  governing 
the  weight  and  sufficiency  of  evidence"  are  appli- 
cable;" and,  where  the  burden  of  probf  is  thrown 
upon  defendant  by  the  pleading  or  evidence  he  must 
fully  meet  and  overcome  the  same,  to  justify  a  ver- 
dict in  his  behalf.*^  Where  proof  of  a  breach  re- 
quires proof  of  a  n^;ative,  it  has  been  held  that  tiie 
same  full  and  clear  proof  is  not  required  as  in  the 
case  of  an  affirmative." 

[$  228]  b.  Ezacotion  of  Instrnmiut."  The  execu- 
tion of  a  bond  may  be  proved  by  tiie  evidence  of  a 


tiere  a  Dond  la  slTen  for  money 
loaned,  evidence  showing  the  Ina- 
bility of  the  obllvor  to  make  such  a 
loan  has  been  held  admiaalble.  Mc- 
Dowell V.  Crawford,  11  Oratt.  (62 
Va.)  S77. 

n.    state  V.  Wallts,  57  Ark.  64, 

10  SW  Sll  (holding  that  for  this  pur- 
pooe  evidence  may  be  given  showing 
that  the  bond  was  signed  on  condi- 
tion that  other  persona  named  therein 
alao  sign  it). 

97.  wheeler  v.  Heyer,  108  Ulch. 
»7.  ce  NW  4«:  Luee  v.  Poster.  42 
Kebr.  SIS,  60  NW  IQST.  Halifax 
Bankhv  Co.  Smldi,  18  Can.  8.  a 
710. 

78.  Sonthem  Sarety  Co.  v.  Baglfn, 
17  App  (D.  C.)  16:  BUxabeth  v. 
Uitchell,  74  N.  J.  L.  842,  68  A  89: 
Burkbolder  v.  Plank,  69  Pa.  226  (hold- 
ing evidence  of  want  of  consideration 
admlBslbls):  Coughran  v.  HolUster, 

11  8.  D.  818,  SO  NW  047.  ' 
Tt.  Perth  Amboy  Mut  Z<oan,  etc.. 

Assoc.  V.  Chapman,  80  App.  Dlv.  666. 
II  NTS  88  [att  178  N.  TT  668  mem, 
70  NB  1104  mem]. 

[a]  IllMtratlo»<  ■  Where  the  aec- 
reury  of  a  bank  received  negotiable 
bonds  tn  order  that  he  might  sell  the 
aune  for  the  owner,  but  pledged  the 
•une  wltli  a  broker  and  told  htm 
that  they  were  held  as  seenrity  by 
the  bank  for  »'  loan  to  the  pledgor, 
anS  the  broker  stated  to  Uie  bank 
exsmlner  that  ho  held  th«n  for  the 
aceonnt  of  the  bank,  ft  was  held  in 
tn  action  by  the  owner  against  the 
bnAer  to  recover  the  secnritles  that 
erldence  that  the  broker  had  been 
ned  by  tbe  receiver  of  the  bank  to 
recover  the  securities  and  had  settled 
that  suit  was  Inadmissible,  as  such 
fact  could  not  affect  plalntllTs  rights. 
Perth  Amboy  Mut.  Loan,  etc.  Assoc. 
T.  Chapman,  80  App.  Dlv.  6S«,  81  NTS 
n  raff  178  N.  T.  658  mem,  70  NX: 
1104]. 

80.  TT.  8. — Georgetown  Union 
Bank  v.  Forrest  24  >.  Cas.  No.  14.- 
Kt.  3  Cranch  C  C.  218  (teller's 
bond). 

Ala — Sloes  Iron,  etc.,  Co.  v.  Macon 
County,  111  Ala.  664,  20  S  400  (action 
on  bond  for  hiring  of  convicts). 
.  ni.— Rogers  T.  Bsrth.  117  lU.  A. 

in. 

Ky. — Pryse  v.  Farmers'  Bank,  83 
SW  532.  17  Kyli  1056  (cashier's 
oond);  Pendleton  v.  State  Bank,  1 


T.  B.  Mon.  171  (cashier's  bond). 

Md. — Union  Bank  v.  Rldgely,  1 
Harr.  &  O.  884  (cashier's  bond). 

N.  H.— Qulmby  v.  Melvin,  86  N.  H. 
198  (bond  to  abide  In  good  faith  by 
an  agreement  as  to  having  and  per- 
fecting a  reference). 

N.  T. — Keene  v.  Newark  Watch 
Case  Material  Co.,  112  App.  Dlv.  7,  98 
NTS  «8  [att  188  N.  Y.  t98  mem,  81 
NE  1167  mem]. 

Tex. — Caldwell  v.  Concho  Bldg., 
etc..  Assoc.,  (Civ.  A.)  181  SW  626  (In 
action  on  contractors  bond). 

81.  Parsons  v.  Utlca  Cement  Mfg. 
Co.,  82  Conn.  383,  78  A  786,  ISS  AmSR 
278  (holding  that.  In  an  action  on  a 
bond  payable  to  bearer,  defended  on 
the  ground  that  plaintiffs  husband, 
while  president  of  a  corporation  own- 
ing the  bond,  had  fraudulently  taken 
it  from  tbe  corporation,  a  memo- 
randum slflrned  by  the  secretary  of 
the  corporation  and  found  among  the 
corporation  papers  by  Its  receiver, 
reciting  that  plalntlfTs  husband  had 
taken  the  bond  to  sell  for  the  cor- 
poration subsequent  to  the  date  when 
plaintiff  claimed  she  bought  It,  was 
admissible). 
BO.  See  cases  Infra  this  note, 
[a]  ZUnstntloM— (1)  Accounts 
rendered  and  notes  executed  by  agent 
or  employee  are  admissible,  weed 
Sewing  Mach,  Co.  v,  ICaulback,  8 
Thomps.  ft  C.  (N.  T.)  804,  (2)  fin- 
tries  In  books  kept  under  agent's 
supervision  are  admissible.  Standard 

011  Co.  V.  Fidelity,  etc,  Co.,  51  SW 
671,  21  Kyli  898.  it)  Shrldenoe  as  to 
the  reception  and  Indorsement  of 
checks  by  agent  Is  competent.  Stand- 
ard OH  Co.  V.  Fidelity,  etc.,  Co..  51 
SW  571.  21  KyL  899.  (4)  Treasurer's 
report  is  admlsBlble  but  not  the  stub 
of  his  private  check  book,  ^rry  v. 
Screwmen'8  Benev.  Assoc,  67  Tex. 
860,  S  8W  861.  (6)  Admissions  at 
time  of  semlweekly  statement  may 
be  shown  in  an  action  on  cashier's 
bond.  Brighton  Bank  v.  Smith,  12 
Allen  XMbss.)  243,  90  AmD  144. 
(S)  I>eclaratlons  subsequent  to  the 
act  complained  of  are  not  admissible. 
Stetson  V.  City  Bank,  2  Oh.  St  167. 
(7)  In  an  action  against  a  surety  for 
a  teller  In  a  bank,  the  acknowledg- 
ment of  the  latter,  after  his  dis- 
missal, of  a  certain  sum  beins  de- 
ficient, cannot  be  given  In  evidence. 
State  Bank  v,  Johnson,  8  S.  C.  L.  404, 

12  AmD  646.  (8)  Neither  can  hie 
affidavit  that  part  of  his  deflctency 
had  occurred  oefore  defendant  be- 
came surety.  State  Bank  v.  Johnson, 
supra.  (9)  But  the  entry  of  cash, 
etc.,  made  by  the  teller  In  the  book 
kept  by  him  in  the  bank  is  equivalent 
to  a  receipt  for  the  sum  entered 
and  la  sulTlclent  to  charge  both  him 
and  the  surety.  State  Bank  v,  John- 
son, supra. 

8S.  Janvier  v.  Culbreth,  21  Del. 
606,  63  A  309:  Kinney  v.  Btherldge, 
27  N.  C.  84. 

34.  Allen  v.  Allen,  114  N.  C.  121.- 
19  BE  269. 


80.  Comstock  v.  Gage,  91  111.  828. 

86.  Clark  V.  Mix,  16  Conn.  162 
(holding  that  evidence  of  debts 
against  the  estate  of  deceased  may 
be  admissible.  In  an  action  on  a  pro- 
bate bond);  Halkerstone  v.  Hawkins, 
1  Gill  &  J.  (Md.)  437  (holding  that 
an  Inventory  of  the  estate  is  admis- 
sible, where  a  breach  Is  alleged  of  a 
bond  conditioned  that  obligor  shall 
exhibit  all  papers  as  to  estate  of 
deceased);  Dancey  v.  Braswell,  64  N. 
C.  102;  Maxwell  v.  Hipp,  64  N.  C.  98. 

87.  Sweem  v.  Steele.  10  Iowa  374 
(holding  evidence  inadmissible.  In  an 
action  on  a  bond  to  procure  a  con- 
veyance of  laind,  of  the  value  of  such 
land). 

88.  Brookfleld  v.  Reed,  158  Mus. 
608,  26  NB  138. 

89.  See  Evidence  [17  C:yc  753]. 
00.   Rochford  V.  Atkins,  818  Mass. 

468,  100  NB  640;  Lewis  v.  Bollard,  8 
Humphr.  (Tenn.)  207. 

[aj  Bvldeiioe  held  to  snatalm 
recovsry^Unlon  Pac.  R.  Co.  v.  Pratt, 
86  Iowa  194,  53  NW  98  (action  on 
cashier's  bond);  Flala  v.  Alnsworth, 
68  Nebr.  308,  94  NW  1S8  (assistant 
bank  cashier's  bond):  National  Surety 
Co.  V.  Hugo  Bd.  of  Education.  36  Okl. 
669.  129  P  25:  Pease  v.  Randolph,  21 
Man.  868  (Illegal  consideration  not 
shown). 

[b]  Agent's  bend. — in  an  action 
on  the  bond  of  an  agent  a  verdict 
for  defendant  Is  unwarranted  where 
the  agent  admits  the  fact  of  the 
Indebtedness,  although  he  does  not 
admit  the  amount.  Singer  Mfg.  Co.  * 
V.  Ponder,  82  Tex.  663.  18  SW  162. 

[c]  Oa  bond  to  prodnoe  arUolsa 
of  a  oertaia  valne  evidence  of  price 
received  at  auction  not  conclusive. 
Butler  V.  Balrd.  39  3.  C.  L.  164. 

81.  American  Bank  v.  Adams.  12 
Pick.  (Mass.)  SOS  (action  on  teller'a 
bond):  Phenix  Ins.  Co.  v.  Weymouth, 
84  Nebr.  202,  61  NW  768  (action  on 
bond  of  agent). 

[a]  Oompllaiioe  Wltli  lM»d  to  vi^ 
oate  jndfmeat  la  shown  by  a  subse- 
quent trial  of  the  cause  and  a  new 
Judgment  Colchen  v.  Nlnde,  120  Ind. 
88,  28  NB  94. 

[b]  Bvldsaee  aafllolsnt  to  show 
frand. — McVlcar  Realty  Trust  Co.  v. 
Union  R.  Power,  etc,  Co.,  136  Fed. 
678;  Tatum  v.  Tatum.  101  Va.  77,  43 
SE  184. 

[cl    Bona  fldes  bold  not  shown. — 

McVicar  Realty  Trust  Co.  v.  Union 
R.  Power,  etc.,  Co.,  136  Fed.  ^8. 

[d]  anSolenoy  of  evldesoe  of 
payment — C!urtl8s  v.  McCune,  4  Nebr. 
(Unoff.)  488,  94  NW  984:  Knott  v. 
Whttfleld.  99  N.  C.  76.  E  SE  6G4; 
Gunster  v.  Jessup,  192  Pa.  223,  43  A 
994;  Leith  v.  Carter.  83  Va.  889,  5  SE 
564:  Green  v.  Buckner,  6  Lelirh  (83 
Va.)  82;  Eltscbeld  v.  Baker.  112  Wis. 
129.  88  NW  58. 

oa.   Toung  V.  Stephens,  9  Mioh, 
500. 

83.  Vroof  authorising  admission 
of  doonmant  In  evldeuoe  genenUlr 

see  Evidence  [17  Cyc  463j.  t 
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Bnbseribing  witness;**  but  if  there  is  no  attesting 
witness  the  disputed  faet^  like  other  disputed  facts, 
may  be  established  by  any  pnwf  which  is  reason- 
ably snfficient  to  produce  conviction,  and  which  does 
not  imply  the  holding  back  o£  more  satisfactory 
testimony,^  as  by  proof  of  handwriting."*  The  ex- 
istence of  a  bond  as  a  matter  of  defense  may  be 
snfficiently  proved 'by  the  written  acknowledgment 
of  plaintiff.  Again,  in  an  action  of  trover,  plain- 
tiff may  prove  execution  by  evidenee  of  one  of  the 
obligors.** 

[$  229]  c  Delivery  and  Acceptance.  The  deliv- 
ery and  acceptance  of  a  bond  may  be  proved  by 
circumstantial  evidence."  Proof  of  execution  and 
possession  is  sulTieient  evidence,  prima  facie,  of 
delivery,  and,  in  the  absence  of  all  proof  on  the 
part  of  defendant,  would  entitle  plaintiff  to  a 
verdict.^ 

230]  H.  Trial— 1.  In  General  The  trial  of  an 
action  on  a  bond  is  governed  by  the  rules  applicable 
to  the  trial  of  civil  actions  generally."  Where  it  is 
not  required  by  statute  that  a  bond  must  be  filed 
in  court  when  judgment  is  rendered  it  has  been 
declared  that  it  is  sufficient  if  it  is  then  produced.^ 
But  the  court  may  order  a  bond  filed  for  inspection 
of  defendant  and  others,  on  affidavit  that  it  is  a 
foigery.* 

Separate  triala  A  statute  requiring  joint  suits 
to  be  brought  against  the  obligors  and  indorsers  of 
bonds  does  not  prevent  defendants  from  demanding 
separate  trials,  provided  they  make  application 
therefor  before  the  cause  is  called." 

231]  2.  Questions  of  Law  and  Fact.  The 
general  rule  is  that  questions  of  law  are  for  the 
court  to  determine  while  questions  of  fact  are  for 
the  jury;'  hence  the  issue  on  a  plea  of  nul  tiel 
record  should  be  tried  by  the  eourt.'  Again,  the 
scope  of  the  authority  of  an  agent  is  generally 
a  question  of  law  for  the  court;'  as  is  also  the 
question  whether  the  assignee  of  a  bond  has  used 
due  diligence  to  collect  it,  the  facts  beii^  found 


94.   Carneal  v.  Day,  Litt.  Sel.  Caa. 
492:  Conlon  v.  Hornatra,  82 
».  L.  356,  83  A  183;  Cornlah  v. 
9k,  20  N.  C.  68;  Reg.  v.  Chealey,  16 
Can.  S.  C.  806. 

[a]  SvooUaoUon  of  saaliMr  It  »- 
•ontad  not  easantlal.  Miller  v. 
Honey.  4  Harr.  &  J.  (Md.)  241. 

[b]  Tliat  obUffov  siffiud  OB  ooadi- 
IKut  tbmt  otlkora  alga  may  be  proved 
by  subacrlblnc  wltnesa.  State  Bank 
V.  Ehrans.  16  N.  J.  Lu  155,  28  AmD 
400. 

[c]  Svideuee  tasM  Insnflolantt — 

Bdelln  V.  Gough,  6  Qlll.  (Md.) 
103. 

86.  Sides  V,  Schwebly,  3  Harr.  & 
M.  <Md.)  243;  Moo8«  v.  Crowell,  147 
N.  C.  551,  61  SB  524;  Cornish  v. 
Sheek,  20  N.  C.  68;  HoUowi^  v.  X<au- 
rence,  8  N.  C.  49. 

M.  Holloway  v.  Laurence,  8  N.  C. 
49. 

97.  Day  v.  Leal.  14  Johns.  (N.  T.> 
404. 

98.  Smith  v.  Robertson,  4  Harr.  ft 

J.  (Md.)  30. 

99.  St.  Louis  Brewing  Assoc.  T. 
HayeB,  97  Fed..  859,  38  CCA  449. 

[a]  CasUer'a  bond. — The  facts 
that  the  bond  of  a  bank  cashier  was 
delivered  to.  and  considered  and  re- 
tained by,  the  directors  of  the  bank, 
and  that  the  cashier  was  placed  In 
ofHce.  are  sufTlcient  to  establish  the 
acceptance  of  the  bond,  although  no 
acceptance  Is  shown  by  the  mlnutea 
of  the  board.  Pryse  v.  Farmers' 
Bank.  33  SW  632,  17  KyL  1066. 

rbl  Evldenoa  held  Insoffloient. — 
Fidelity  Mut.  L.  Ins.  Co.  v.  Johnson. 
152  Mich.  578.  116  NW  404. 

1.    Keedy  v.  Moats,  72  Md.  326,  19 


A  966:  Bdelln  v.  Sanders.  8  Md.  IIS; 
State  V.  Ingram,  27  N.  C.  441. 

[a]  Proof  of  seal  Is  not  evidence 
of  delivery.  Hamilton  v.  E;aton.  11 
F.  Cas.  No.  6,980,  1  Hughes  249. 

8.  Trial  KMUvaUy  aee  Trial  [SS 
C^yc  1238]. 

3.  Hallyburton  Robinson,  19 
Ark.  680. 

4.  McQibboney  v.  Mills,  86  N.  C. 
163. 

6.  Anderson  v.  Hunt,  12  N.  C. 
298. 

9.  Myers  v.  York.  etc..  R.  Co.,  48 
Me.  232;  Line  v.  Line,  119  Md.  408,  86 
A  1032.  AnnCa8l914D  192. 

QuestlotLi  of  law  anA  f  aot  ganus 
auy  see  Trial  [38  Cyc  1611]. 

[a]  Tor  axampla,  (1)  the  ques- 
tion whether  the  maker  at  the  time 
of  executing  the  bond  was  In  the  en- 
joyment of  a  lucid  toterval  was  for 
the  Jury.  Line  V.  Line.  11»  Md.  408, 
86  A  1082,  AnnCa8l914D  1»2.  (2) 
Under  Uia  plea  of  non  est  &ctum.  If 
there  Is  any  proof  of  the  execution 
and  delivery  of  a  bond,  it  should  be 
submitted  to  the  Jury,  who  must 
Anally  decide  whether  It  Is  the  deed 
of  the  party.  Slgfrled  v.  Levan,  9 
Serg.  &  R.  (Pa.)  308,  9  AmD  427. 

7.  Thompson  v.  Wllllama,  16  Miss. 
270, 

8.  Pryse  v.  Farmers'  Bank,  ti 
SW  532.  17  KyL  1066. 

8.  Thompson  v.  Caldwell,  2  Plbb 
(Ky.)  290;  Soratt  v.  McKlnney.  1 
Bibb  (Ky.)  595:  Smallwood  v.  Woods, 
1  Bibb  (Ky.)  542;  Collins  v.  Warbur- 


ton,  3  Mo.  202. 

10.  Fine  V.  Cockshut,  fl  Call 
Va.)  16. 


by  tiie  iary.*  And  the  eon^t  may  instmet  the  jury 
as  to  we  interest  to  be  allowed.^  Where  there 
is  no  dispute  abont  the  faots,  it  is  for  the  court 
to  construe  the  instnunentf  and  the  jury  are  bound 
to  take  the  eonstmction  of  the  eourt  as  correct.*' 
Bat  where  the  evidenced  conflicting,  the  quration 
of  a  breach  of  the  condition  of  the  bond,  or  of 
its  deliveiy,"  or  of  delivery  as  an  escrow,^*  or 
on  condition  that  it  should  be  signed  by  others,'* 
is  for  the  jury,  as  are  also  such  questions  as 
whether  a  person  in  filling  out  and  delivering 
a  bond  to  the  obUgee  acted  as  the  obligor's  agent,'" 
whether  a  purchaser  is  a  bona  £de  holder," 
whether  the  bond  was  repudiated,^"  whether  notice 
of  refusal  to  furnish  support  was  given,"  whether 
default  of  an  officer  occurred  before  the  execution 
of  the  bond,"  whether  a  contract  is  one  referred 
to  in  the  bond,''  or,  where  the  bond  contains  an 
erasure  or  alteration,  whether  from  the  evidence 
it  is  the  contract  declared  on  or  whether  its  iden- 
tity has  been  destroyed." 

[$  232]  3.  Direction  of  Verdict,  Dismissal,  and 
Nonsuit.  A  suit  may  be  dismissed  where  there 
is  a  plea  of  non  est  factnm  and  no  evidence  show- 
ing the  bond  to  be  that  of  defendant,"  or  where 
the  suit  has  been  brought  without  the  obligee's 
authority.''  But  a  suit  should  not  be  dismissed 
on  a  ground  which  is  for  the  jury  to  decide.^  And 
where,  by  default  in  the  payment  of  interest,  a 
bond  conditioned  for  the  payment  of  a  sum  of 
money  becomes  due  defendant  is  not  entitled  to 
have  the  case  discontinued  on  bringing  the  arrears 
of  interest  into  court  and  paying  the  costs." 
Again  a  nonsuit  is  proper  where,  pending  litiga- 
tion, action  is  brought  on  a  bond  taken  under  order 
of  court  for  the  security  of  the  parties;^  or  where 
plaintiff  fails  to  show  the  quantity  of  interest  in- 
tended to  be  interchanged  in  an  action  on  a  bond 
conditioned  to  deliver  certain  land,  provided  cer- 
tain other  land  should  be  delivered  to  the  obligor.** 
The  court  may  properly  direct  a  verdict  for  the 

11.  Collier  v.  Soathem  Bxpreaa 
Co.,  82  Qratt.  (78  Va.>  718. 

la.  Croaby  v.  Watera,  28  Pa.  Su- 
per. 659. 

13.  St.  Louta  Brewing  Assoc  T. 
Hayes,  97  Fed.  869,  88  CCA  449. 

14.  State  v.  Bodly,  7  Blackf.  (Ind.) 
865. 

18.  Spencer  v.  McLean,  20  Xnd.  A. 
626.  50         769.  67  AmSR  271. 

16.  Slgfrled  V.  Levan,  S  8ar«.  ft 
R.  (PaOlOS,  9  AmD  427. 

17.  Tracey  v.  Phelps,  23  Fed.  684, 
23  Blatchf.  71. 

18.  National  Bldg^  eta.  Assoc. 
Day,  63  SW  690,  SI  KrL  S». 

19.  Ramsey  V.  Ramaay,  IS  Pa. 
Super.  214. 

80.  Anaheim  Union  Water  Co.  t. 
Parker,  101  Cal.  483,  SG  P  1046. 

31.  Suburban  Mut.  Bldg.,  etc. 
Assoc.  V.  Paulus,  80  Mo.  A.  36. 

as.  State  V.  Bodly,  7  Blackf.  find.) 
366:  Barrington  v.  Washington  Bank, 
14  Serg.  &  R.  (Pa.)  406;  Connor  v. 
Fleshman.  4  W.  Va.  693. 

33.  Uamlssal  and  nonanlt  gmm- 
allT  see  Dismissal  and  Nonsuit  [14 
Cyc  887]. 

Vakbur  oaa*  from  jvry  or  div«ot> 
Ing  verdict  generaUsr  see  Trial  [38 
Cyc  1632]. 

34.  Blackmore  v.  Guarantee  Co. 
of  North  America,  71  Fed.  868,  18 
CCA  77. 

as.  Washington  Corp,  v.  Toung, 
10  Wheat.  (U.  S.)  406,  6  U  ed.  362. 

86.  Ming  V.  Corbln,  19  NTS  680. 

87.  Peo.  V.  New  York  City  Super. 
Ct..  19  Wend.  (N.  Y.)  104. 

38.  Napier  v.  aidfere.  28  S.  C.  Eq. 
254. 

88.  Rogers  v.  Mariner,  30  Ga.  615. 
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fall  tBioant  of  the  penalty  where  by  nneontracUeted 
eridenee  it  appears  that  damage  in  exoeas  of  that 
ram  has  been  sustained^"  and  it  may  direct  a  ver- 
dict for  plaintiff  where  the  evidence  offered  fails 
to  support  an  allegation  of  fraud  which  is  relied 
on  as  a  defense." 

233]  4.  Instmctions.  In  accordance  with  the 
rules  applicable  to  instructions  generally"'  the  in- 
structions must  conform  to  tlie  evidence^  and  to 
the  issues,"  and  must  not .  be  confusing  or 
misleading.** 

234]  5.  Verdict  and  Findings.'"  In  an  action 
of  debt  on  a  bond  the  verdict  must  conform  to  the 
issues"  and  to  the  evidence,^  and  be  broad  enough 
to  sustain  the  judgment."^  Under  the  common-law 
practice  it  should  find  the  amount  of  the  debt  and 
the  damages^  separately.*^  And  in  an  action  on 
A  bond  to  recover  the  amount  of  a  judgment, 
if  such  judgment  exceeds  the  penalty,  the  ver- 
dict ^ould  be  either  for  the  full  amount  of  the 
penalty  or  for  defendant.*'  Again,  where  part  of 
a  bond  has  been  paid  it  should  specify  the  exact 
sum  that  remains  due.*'  And  a  special  finding 
should  state  the  amount  due,  although  failure  to  do 
so  is  not  fataU  if  data  for  computing  it  are  given.** 
Where  several  breaches  are  assigned,  the  jury  need 
not  particularize  those  on  which  they  aaaess  dam- 
ages where  they  find  for  plaintiff  as  to  all.*^  And  it 
aa.  Ladd  v.  Smith,  (Ala.)  10  8 

S3S. 

31.    Jewell  V.  a&goe.  82  Me.  410, 
19  A  917. 

38.  InstrasUOMi  g— tally  m« 


Trial  [38  Cto  1694]. 
33.   Terrlll  v.  ftlUBon.  7B  Tt.  1»8, 

54  A  187. 

>t  Burr  V.  Brown,  6  W.  Va.  241, 
15.   Maryland  Fidelity,  etc.,  Co.  v. 

Aultman.  &8  Fla.  228.  GO  S  991:  Line 

T.  Line,  119  Md.  403.  86  A  1033,  Ann 

Casl914D  192. 
3S.  TMOIot  fenuaUr   Boe  Trial 

[3B  Cye  18S8]. 

37.  Coulter  v.  Western  Theolort- 
cal  Seminary,  29  Ud.  69. 

38.  Cadenasso  v.  Antonelle,  127 
CU.  182.  59  P  765  (boldlnir  that.evl- 
dCDCe  that  plaintiff  "advanced 
money"  to  a  oontraotor  will  not  aup- 
port  a  flndlnff  that  he  furnished 
"labor  and  materlat,"  within  the  con- 
dition of  the  contractor's  bond  obli- 
caUnc  his  auretles  to  pay  in  full  "all 
persons  who  perform  labor  or  fur- 
nish material"  to  the  contractor). 

aa.    AusUn  V.  Peo.,  11  lU.  462. 

40.  Toles  V.  Cole,  11  111.  662:  Aus- 
tin V.  Peo.,  11  III.  462;  HlnoklM-  r. 
VmC  9  III.  ISS;  Frasler  v.  lAughlln, 
t  111.  347. 

41.  Pickett  V.  Peo..  114  111.  A.  188; 
Roulain  v.  McDowall,  1  S.  C.  L.  490. 

[a]  Aawudmenti — <1)  It  has  been 
beld  that  the  verdict  may  he 
amended  from  the  judge's  notes. 
Roulain  v.  HcDowall,  1  S.  C.  L.  490 
(where  It  appeared  that  the  verdict 
did  not  dlstinxuish  between  the  pen- 
altrand  the  damages).  (2)  The  court 
cannot  amend  the  verdict  by  addinir 
Ib«  amount  of  the  penalty  of  the 
bond  as  the  debt,  when  omitted  by 
ihe  Jury.  Hinckley  v.  West,  9  111. 
136:  Frazier  v.  Laushlln.  «  111.  347. 

43.  Smyth  V.  Lynch,  7  Colo.  A. 
183.  43  P  670! 

43.  Rlchman  v.  Rlchman,  10  N.  J. 
L.  114. 

44.  Wesson  v.  Saline  County,  78 
Fed.  917.  20  COA  327. 

45.  Gibson  v.  Windsor,  19  N,  C.  27. 

46.  Bartlett  T.  Hunt.  17  Wis.  214. 

47.  Coulter  v.  Western  Theologi- 
cal Seminary,  29  Md.  69. 

4S.  Cpdegroff  V.  Judges  Niagara 
Ct  C.  PL.  S  Cow.  (N.  Y.)  31. 

4ft.    Mills  V.  Jefferson,  20  Wis.  60. 

50.   State  V.  Moses.  18  S.  C.  366. 

SL  Hor^ead  Banking  Co.  v.  Tate, 
122  N.  C.  313.  10  SB  «l. 

5ft.  King  Downey,  24  Znd.  A. 
»2,  S6  NE  680. 
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has  heen  held  ttiat  a  verdict  is  not  irregular  where 
it  finds  "for  plaintiff,  that  the  condition  of  the 
bond  is  broken,"  etc.,*"  or  "that  the  defendant  is 
indebted  to  the  said  plaintiff"  in  a  designated 
sum.*^  An  execution  will  not  be  set  aside  because 
of  a  mere  informality  in  the  verdict  in  -referring 
the  damages  to  the  detention  of  the  debt  instead 
of  assessing  them  for  the  breaches.*"  And  a  veiv 
diet  has  been  held  sufficient  which  finds  that  bonds 
were  issued  and  delivered  "in  the  manner  set  forth 
in  the  complaint,"  although  it  fails  to  find  that  the 
security  has  been  given  to  the  corporation  issuing 
them  as  required  hy  l&w.*° 

Sorplnsage.  ^  A  finding  not  required  may  be  re- 
jected as  surplusage,'^  as  may  also  unnecessary 
words  used  in  'describing  the  obHgee  where  a  cor- 
poration." 

Setting  forth  bond.  Where  the  bond  requires 
construction,  a  copy  thereof  is  properly  set  fortii 
in  the  findings.''* 

235]  I.  Judgment— 1.  Form  and  Bequisites 
in  General.  Since  the  statute  of  8  &  9  Wm.  Ill, 
the  practice  of  the  English  courts,  and  that  which 
has  quite  generally  been  followed  in  the  United 
States,  is  to  enter  judgjnent,  when  for  plaintiff  in 
an  action  on  a  penal  hond,  for  the  full  amount  of 
the  penalty  to  be  satisfied  by  the  payment  of  the 
damages  and  oosts,*^  and  to  allow  execution  to 

ley,  18  AbbPR  260  [mod  26  N.  Y. 
Super.  808]  (holding  that  under  the 
code,  judgment  on  a  bond  for  the 
payment  of  money  should  be  for  the 
amount  actually  due  thereoo,  and  not 
for  the  penalty). 

N.  C. — New  Home  Sewing  Mach. 
Co.  V.  Seago,  128  N.  C.  168.  38  SHI 
SOS;  Trfce  v.  Tnrrentlne,  36  N.  C. 
212;  Warden  v.  NIalaon,  6  X.  C.  27S. 
8  AmD  691. 

Oh. — Smith  V.  Licking  County,  t 
Oh.  312. 

Pa. — Sparks  v.  Oarrigues,  I  Blnn. 
162;  Klehl  v.  Com.,  3  Pa.  Cas.  296.  6 
A  889. 

R.  I.— Waleott  V.  Harris,  1  H.  I. 
404. 

S.  C— Cowan  v.  McCullough.  9  S. 
C.  L.  165;  Durkey  v.  Hammond,  9  S. 
C.  L.  151;  Cruger  v.  Daniel,  16  S.  C. 
Eq.  167. 

Tenn. — Hutchinson  v.  Palghum,  4 
Helsk.  660;  Haslet  v.  Pryor,  S  Hayw. 

Vt.— Uarvln  v.  Bell,  41  Vt.  607. 
Va. — Wilson  v.  Spencer,  11  Leigh 
(88  Va.)  261;  Moore  v.  Penwi^ 
OUm.  (31  Va.)  214;  Harper  v.  Smith. 
6  Munf.  (30  Va.)  389:  Williams  v. 
Howard,  8  Munf.  (17  Vi.)  277; 
Thatcher  v.  Taylor,  8  Munf.  (17  Va.) 
249:  Atwell  T.  Towlaa,  1  Munf.  (16 
Va.)  176;  OverstreM- v.  Marshall,  1 
Hen.  &  M.  (11  Va.)  381:  Terrell  v. 
Ladd.  8  Waah.  (2  Va.)  160. 

Wis. — Whcreatt  v.  Bllla,  108  Wis. 
348,  79  NW  416,  74  AmSR  866-  War> 
ren  v.  Gordon,  10  Wis.  499;  Rich  t. 
Warner,  1  Plnn.  646. 

Eng. — Hanltin  v.  Broomhead,  8  B. 
&  P.  607,  127  Reprint  827. 

"Before  the  passage  of  this  stat-t 
ute,  a  plaintiff  recovered  Judgment 
upon  the  bond  for  the  amount  of  the 
bond,  because  his  action  was  upon 
the  bond.  After  the  statute,  he  still 
recovered  Judgment  on  the  bond,  hut 
if  it  turned  out  that  the  actual  dam- 
ages sustained  by  plafntlil  were  less 
than  the  penalty  of  the  bond,  the 
Judgment  was  still  for  the  amount 
of  the  bond,  but  to  be  discharged  by 
the  payment  of  the  actual  damages 
and  costs  of  action."  New  Home 
Sewing  Mach.  Co.  v.  Seago,  128  N.  C. 
168.  1«0.  88  SE  806. 

[a]  Tobaooo  bond.^ — In  Maryland 
and  Virginia  the  custom  formerly 
obtained  of  giving  tobacco  bonds, 
that  Is,  bonds  payable  In  tobacco. 
When  such  a  bond  was  made  on  a 
condition  and  the  condition  was 
broken,  the  Judgment  was  for  the 


53.    U.    S. — Campbell   v.   Pope,  4 
F.  Cas.  No.  2.366a.  llempst.  271. 
Ala. — Garnett  v.  Yoe,  17  Ala.  74. 
Ark. — Taylor  v.  State,  38  Ark.  225. 
-  Colo. — Davis   V.    Wannamaker,  2 
Colo.  637. 

111.— Parisher  v.  Waldo,  72  111.  71; 
Freeman  v.  Peo.,  64  111.  153;  Wales 
V.  Bogue,  81  111.  464;  Kggleston  v. 
Buck.  31  111.  ■254:  Freeland  v.  Jasper 
County,  27  111.  808;  Stose  v,  Peo..  26 
111.  600;  Odell  v.  Hole.  25  111.  204; 
Toles  V.  Cole.  11  111.  662;  Austin  t. 
Feb..  11  III.  468;  Oconner  v.  Mullen, 
11  111.  67;  McCkmnel  v.  Swailes,  3  111. 
871;  Pickett  v.  Peo..  114  111.  A.  188; 
Ackerman  v.  Peo..  100  111.  A.  126; 
O  Netl  V.  Nelson.  22  III.  A.  681;  Peo. 
V.  Harmon.  16  111.  A.  189;  Wilson 
Sewing  Mach.  Co.  v.  Lewis,  10  111.  A. 
191;  MathlBon  v.  Stephens,  9  lU.  A. 
4SS. 

Ind. — Armstrong  v.  Stat^  7 
Blaokf.  81:  MltcheU  V.  Porter.  3 
Blackf.  499;  Clark  v.  Goodwin,  1 
Blackf.  74. 

Iowa. — Sweem  v.  Steele.  6  Iowa 
362;  Nelson  v.  Gray.  2  Greene  897; 
Cameron  v.  Boyle,  2  Greene  164. 

Me. — Whitney  v.  Slayton.  40  M«. 
324;  Gardner  v.  Nlles,  1«  Me.  279. 

Md.— Orendorft  v.  Uta,  48  Md.  298; 
Gott  V.  SUte.  44  Md.  819;  State  v. 
Tabler,  41  Md.  236;  State  v.  Culler, 
18  Md.  418:  Harris  v.  Wflmer,  6  Harr. 
ft  j.  2  note;  Flaher  t.  Stats,  1  Harr. 
&  J.  416. 

Mass. — Goodrich  v.  Yale,  97  Mass. 
16:  Waldo  v.  Fobes.  1  Mass.  10. 

Mich.— Bishon  v.  Freeman,  42 
Mich.  683,  4  NW  290. 

Miss. — Bradford  v.  Curlee,  41  Miss, 
568;  Rubon  v.  Stephan,  26  Miss.  253. 

Mo. — State  v.  Cooper,  79  Mo.  464; 
Farrar  v.  Christy,  24  Ho.  453;  State 
v.  RuKgles.  20  Mo.  99 ;  Barnes  v. 
Webster.  1«  Mo.  258.  67  AmD  232; 
Rayburn  v.  Deaver.  8  Mo.  104;  State 
V.  Reynolds.  137  Mo.  A.  261,  117  SW 
668;  Mutual  Ben.  Ins.  Co.  v.  Brown, 
80  Mo.  A.  459;  Suburban  Mut.  Bldg., 
etc.,  Assoc' T.  Paulas,  80  Mo.  A.  86; 
State  V.  Frank.  22  Ho.  A.  48. 

N.  H.— -Berry  Harris,  48  N.  H. 
376. 

N.  J. — Summit  v.  Morris  County 
Tract.  Co..  85  N.  J.  L.  193,  88  A  1048; 
Webb  v.  Pish.  4  N.  J.  L.  871. 

N.  T. — Beers  v.  Shannon,  73  N.  Y. 
292;  Western  Bank  v.  Sherwood.  29 
Barb.  383;  New  York  v.  Lyons.  1 
Daly  296;  Smith  v.  Jansen,  8  Johns. 
Ill:  Mower  v.  Kip,  6  Paige  88.  39 
AmD  748.    But  see  Howard  V.  Far- 
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issue  only  subject  to  satiBfaetion  by  the  realiza- 
tion of  a  similar  amount.'^  It  has,  however,  been 
held  that  error  in  rendering  judgment  for  the  dam- 
ages in  place  of  for  the  penalty  to  be  released  on 
payment  of  the  damages  is  immaterial.'"  In  some 
jurisdictions  in  the  United  States,  however,  the 
statutory  procedure  now  is  to  enter  judgment  for 
the  actual  damages,'^  or,  where  the  bond  is  con- 
ditioned for  the  payment  of  money,  judgment  may 
be  entered  for  the  amount  due."^  Where  several 
breaches  are  alleged  which  constitute  bnt  one  cause 
of  action  it  is  not  necessary  for  the  judgment  to 
specify  the  breach  on  which  it  is  founded.''  A 
judgment,  although  informal,  will  be  binding  on 
the  parties  until  reversed.'" 

236]    2.  Judgment  as  Sscorltr  for  Further 


Breaches.  Under  the  common-law  practice  the 
jud^;ment  for  the  penalty  of  the  bond  is,  in  so 
far  as  in  excess  of  the  damages  assessed,  allowed 
to  stand  as  security  against  further  breaches,  when 
the  bond  is  for  the  performance  of  collateral  cove- 
nants and  subject  to  breaches  in  addition  to  those 
committed  up  to  the  term  of  trial,"  and  may  be  en- 
forced as  to  such  further  breaches  by  a  sei.  fa.,*^ 
until  the  penalty  of  the  bond  is  exhausted.**  This 
rule  is  applied  in  some  jurisdictions  to  bonds  for 
the  payment  of  money  in  installments.**  In  others, 
a  sci.  fa.  is  not  permitted  to  recover  arrears  acem- 
ing  on  a  money  bond  subsequently  to  the  judg- 
ment.** Where  a  bond  not  due  is  forfeited  for 
nonpayment  of  interest  and  judgment  is  given  for 
the  whole  penalty,  on  a  payment  of  costs  end  in- 


penaltjr,  to  be  discharged  by  p«y- 
ment,  not  of  the  tobacco,  but  of  the 
damaffes  for  breach  of  the  condition. 
Crain  v.  Tatea,  2  Harr.  A  Q.  (Hd.) 
832;  OverBtreet  v.  Marshall,  1  Hen. 
A  M.  (11  Va.)  S81. 

[b]  ttt.  8  fc  S  Wte.  m  o  11,  re- 
lating to  assessment  of  damases  for 
plaintiff  In  an  action  on  a  bond.  Is 
for  the  protection  of  defendant,  and, 
where  plaintiff  has  obtained  JudK- 
meat  by  default  for  the  penalty  of 
the  bond  and  an  order  for  a  writ  of 
Inquiry,  he  is  conflned  to  the  remedy 

ftrescrlbed  by  statute  and  cannot 
egally  proceed  on  his  Judgment. 
Harris  V.  WUmer,  6  Harr.  ft  J. 
(Md.)  2  note.' 

S4.  Ill.-^HoConnel  v.  Swalles,  3 
lU.  671. 

Ind.— Mitchell  v.  Porter,  8  Blackf. 
499:  Clark  v.  Ooodwin,  1  Blackf.  74. 

Mass. — Newton  v.  Rice,  118  Mass. 
417. 

N.  J. — Warwick  v.  Matlack,  7  N.  J. 
1,.  166  (bond  for  payment  of  money). 

N.  T. — Van  Wyck  v.  Montrose,  12 
Johns.  850;  (3avBrly  v,  Nichols,  4 
Johns.  189;  Bowne  v.  Hallet,  1  Cal. 
S17;  Bergen  v.  Boerum,  Col.  Cas.  404, 
Col.  A  C.  C^.  402. 

Oh.— Towner  v.  Wells,  8  Oh.  186. 

Can. — Oreer  v.  Johnston,  40  U.  C 
Q.  B.  11 «. 

56.  Bradford  v.  Curlee.  41  Miss. 
568;  State  v.  Reynolds,  137  Mo.  A. 
261.  117  aw  658;  Webb  v.  Pish,  4  N. 
J.  Lb  871.  Compare  Moore  v,  Harton, 
1  Port.  (Ala.)  16  (holding  that,  where 
the  amount  of  damages  nad  been  de- 
termined. It  was  Immaterial  whether 
the  Judgment  was  rendered  for  that 
amount  or  for  the  amount  of  the 
penalty  to  b%  discharged  by  the  sum 
asaessed}.  But  see  Ackerman  v.  Peo., 
100  111.  A.  125  <wh«re  the  court  on 
appeal  reversed  the  Judigment  and 
refused  to  enter  Judgment  In  the 
proper  form,  because  of  a  defense 
going,  to  ths  merits) ;  O'Neil  v.  Net- 
aonTsS  111.  A.  611  (where  the  court 
on  appeal  declined  to  render  Judg- 
ment in  proper  form  because  of  de- 
fects In  the  declaration). 

JUMBdneat  of  Judgment  see  Infra 
I  2S9. 

BO.  Ellyson  v.  Liord,  184  Iowa  Itt. 
99  NW  682:  State  v.  Bstabrook,  2# 
Kan.  789;  Whereatt  v.  Bills,  103  Wis. 
848,  79  NW  416,  74  AmSR  866: 
Heldtke  v.  Krause,  97  Wis.  118,  72 
NW  361. 

57.  Corson  v.  Dunlap,  83  Me.  82, 
21  A  17S.  12  LRA  90  [overr  so  far  as 
In  conflict  Philbrook  v.  Burgess,  52 
Me.  271];  Bumslde  v.  Wand,  170  Mo. 
631,  71  SW  337.  62  LRA  427  and  note; 
Mutual  Ben.  Ins.  Co.  v.  Brown,  80 
Mo.  A.  459;  Gray  v.  Hlnos,  4  Munf. 
(18  Va.)  437;  Karly  v.  Moore,  4  Munf. 
(18  Va.)  262. 

"The  portion  of  the  section  which 
requires  a  Judgment  for  the  penalty 
does  not  apply  to  a  bond  conditioned 
to  pay  a  single  sum  on  a  day  certain, 
because  in  such  case  there  can  be 
but  one  breaoh  and  one  assessment; 
and  no  necessity  exists  for  retaining 
ttie  penalty  as  a  security  for  future 
breaehea.    But  even  In  such  case  a 


Judgment  for  the  penalty  would  not 
be  Injurious  to  any  party;  and  such 
(merely  inaccurate)  judgments  are 
to  be  seen  occasionally  on  our  rec- 
ords." Corson  v.  Dunlap,  83  Me.  It, 
86,  21  A  173,  12  LRA  90. 

B8.    SUte  V.  Berning,  74  Mo.  87. 

68.  Wales  v.  Bogue,  81  111.  464. 
See  generally  Judgments  [23  Cyo 
1237]. 

eo.  IlL-r-Dent  v.  Davison,  63  IlL 
109;  Western  Tube  Co.  v.  Aetna  In- 
demn.  Co..  181  III.  A.  692;  Pto.  v. 
Harmon,  16  111.  A.  189;  Wilson  Sew- 
ing Mach.  Co.  V.  Lewis,  10  111.  A.  191. 

Me. — Corson  v.  Dunlap,  83  Me.  82, 
21  A  173,  12  LRA  90  [overr  so  far  as 
in  conflict  Philbrook  v.  Burgess,  52 
Me.  271]. 

Mass. — Sevey  v.  Blacklln,  2  Mass. 
641:  Waldo  v.  Fobes,  1  Mass.  10. 

Mo. — Maryland  Fidelity,  etc.,  Co. 
V.  Schuchman,  189  Mo.  468,  88  SW 
626;  Barnes  v.  Webster,  16  Mo.  268, 
67  AmD  232. 

N.  J. — Summit  v.  Morris  County 
Tract.  Co.,  86  N.  J.  L.  193.  88  A  1048. 

Pa.— SUverthorn  v.  HoUister,  87 
Pa.  431;  Kiehl  v.  Com..  8  Pa.  Cas.  29S, 
6  A  889. 

Vt— Marvin  v.  Bell,  41  Vt.  607.. 

"In  Sevey  v.  Blacklln,  2  Mass.  641, 
the  court  used  this  language:  'When 
it  shall  appear  'in  the  court  that  the 
penalty  is  forfeited,  then  the  equity 
powers  of  the  court  commenccr;  and 
the  Judges  are  authorised  to  enter 
Judgment  for  so  much  money  as  In 
equity  and  good  conscience  the  plain- 
tiff can  claim,  unless  the  condition  of 
the  bond  be  such  that  further  dam- 
ages may  arise  to  him  by  future 
breaches.  In  such  case  Judgment  Is 
rendered  for  the  penalty,  and  execu- 
tion la  awarded  for  the  damages  al- 
ready accrued;  and  the  Judgment  Is 
to  stand  as  a  security  for  future 
damagM  to  be  recovered  by  scire 
facias.*  There  could  not  be.  In  our 

eidgment.  a  better  atatement  of  the 
w  than  the  abova.  The  procedure  or- 
dained or  approved  bv  the  statute 
should  apply  where  it  la  fitting." 
Corson  v.  Dunlap,  88  He.  tt,  40,  21 
A  178,  12  LRA  90. 

ei.  III.— Dent  V.  Davison,  62  III. 
109. 

Me. — Potter  v.  Webb,  2  Me.  267. 

Masa.^Pisk  v.  Qray.  100  Mass.  191; 
(Goodrich  V.  Tale,  97  Mass.  16. 

Mich. — Bishop  V.  Freeman,  42  Mloh. 
688,  4  NW  290. 

Mo. — Barnes  v.  Webster,  !•  Ho. 
258,    67  AmD  232. 

Oh. — Towner  v.  Wells,  8  Oh.  136. 

Pa. — Adams  v.  Bush,  6  Watts  289. 

Vt.— Marvin  v.  Bell.  41  Vt.  607. 

es.  Barnes  v.  Webster,  16  Mo.  258, 
67  AmD  282. 

63.  Me. — Corson  v.  Dunlap.  83  H«. 
32.  21  A  173.  12  LRA  90  [overr  80  far 
as  in  conflict  Philbrook  v.  Burvess. 
62  Me.  271]. 

Md.— Young  v.  Reynolds,  4  Md. 
37S:  RIdgely  v.  Lee.  8  Harr.  &  M.  94. 

Mass. — ^Battey  v.  Holbrook,  11  Gray 
218 

Pa. — ^Keating'  v.  Peddrtck.  240  Pa. 
690.  88  A  lljTxjngstreth  v.  Gray,  1 
Watts   60;   Sparks  v.   Garrlguea,  1 


Binn.  162;  Hopkins  v.  Deaves,  2 
Browne  98.  Compare  Underwood  V. 
Lilly.  10  Serg.  A  Rr(Pa.>  97  (where 
the  court  said:  "On  a  i>enal  bill,  or 
bond  conditioned  for  payment  of 
money  at  severai  days.  It  becomes 
absolute  by  not  making  any  of  the 
payments.  C!oatea  v.  Hewit,  1  Wlls. 
C.  P.  80,  95  Reprint  603.  But  In  en- 
tering up  the  Judgment,  the  court 
will  take  oars  to  protect  the  party; 
the  Judgment  Is  rendered  for  the  pen- 
alty, where  the  condition  Is  for  the 
payment  of  money  by  Instalments, 
or  principal  to  become  due  at  a  dis- 
tant day.  With  interest,  payable  an- 
nually; and  the  plaintifC  takes  out 
his  execution,  by  leave  of  the  court, 
as  the  instalments  or  Interest  become 
due;  and  this  Is  the  course  both  in 
England  and  this  state.  Sparks  v. 
Oarrigues.  1  Binn.  (Pa.)  162.  And 
that,  without  assignment  of  breaehea. 
or  assessment  of  aamages,  by  writ  or 
Inquiry.  Boas  v.  Nagl^  S  Serg-  * 
R  (Pa.)  260"). 

Tenn. — Cocke  V.  Stewart.  3  Overt. 
231. 

Va.-r-Thatoher  v.  Taylor,  I  Uunf. 
(17  Va.)  249. 

Wis. — Rich  V.  Warner,  1  Pinn.  64f . 

Ont — ^Randall  v.  Burton,  35  U.  C. 
().  B.  9. 

[a]  WlisM  tadgmMt  Is  estereA  om 
waxnurt  of  attonwy,  it  is  held  that 
there  Is  no  necessity  for  a  sci.  fa. 
Skldmore  v.  Bradford,  4  Pa.  296. 

[b]  Whrna  th»  ooaomaa  of  a  boaa 
la  for  the  paymwut  of  later— 9  asr 
amallr  and  of  the  yxiaelpal  at  a 
taat  day,  the  interest  may  be  recov- 
ered before  the  principal  la  due,  br 
an  action  of  debt  on  the  bond;  and 
If  defendant  pleads  payment  and  at- 
tempts to  defeat  the  bond  by  giving 
evidence  of  fraud,  want  of  oonsldora- 
tlon,  eta,  but  ntlla  and  makes  no 
set-ofr.  Judgment  shall  be  entered  for 
the  penalty,  with  iMiva  to  take  out 
execution  m  the  first  Instance  for 
the  Interest  due  at  the  commence- 
ment of  the  action.  For  the  Interest 
and  principal  aoontlng  sinoe,  plain- 
tiff must  move  the  court  for  execu- 
tions, when  defendant  may  make  any 
defense  other  than  that  which  has 
been  tried,  and  arising  subsequently 
to  the  suit.  Sparks  v,  Oarrigues,  1 
Binn.  (Pa.)  162. 

[c]  la  iCasoarl  a  statute  provid- 
ing that,  in  an  action  on  any  bond 
for  the  breach  of  any  condition  other 
than  the  payment  of  money,  plaintiff 
shall  assfflrn  In  his  petition  uie  spe- 
clflc  brsacnes  for  which  the  action 
Is  brought,  will  not  pertnlt  the  Judg- 
ment on  a  bond  for  the  payment  of 
money  In  installments  to  stand  as  se- 
curity for  the  payment  of  Install- 
ments thereafter  accruing.  Burnside 
v.  Wand,  170  Mo.  531,  71  SW  337,  62 
LRA  427  and  note  (where  the  bond 
secured  the  payment  of  alimony). 

64.  Harmon  v.  Dedrlck,  S  Barb. 
(N.  T.)  192  (so  holding,  where  a  bond 
was  conditioned  for  the  payment  of 
money  In  installments,  and  plaintiff. 
In  an  action  on  the  bond,  had  as- 
signed as  a  breach  a  default  In  the 
flrst  installment);  Wood  v.  Wood,  I 


For  Xatsr  omnm,  daimopnsata  and  ohugw  In  the  law  see  cumulative  Annotatlona.  same  title, : 

Digitized  by 


§§  236-238] 


BONDS 


[9C.J.]  127 


tereat  ezecatitib  will  be  stayed,  the'  judgment  stand- 
ing as  seenrity."  But  -where  an  execution  has  been 
satisfied,  the  judgment  will  not  operate  to  give  sub- 
sequent executions  on  tbe  same  bond  a  preference 
over  another  execution  delivered  to  the  sheriff  before 
tbem;""  and  the  judgment  so  standing  as  security 
is  held  not  to  be  such  a  final  judgment  as  will  create 
a  hen  on  the  lands  of  the  debtor.*' 

[$  237]  3.  Limitation  by  Pleadings.  At  common 
law,  after  the  statute  of  8  &  0  Wm.  HI  c  11  $  8, 
the  ad  damnum  in  debt  on  a  penal  .bond  was  a 
merely  nominal  sum;*"  hence  it  has  been  held  in 
some  jurisdictions  that  the  amount  of  plaintiff's 
reeoveiy  is  not  limited  thereby,""  although  in  other 
jmisdictions  the  ad  damnum  must  be  large  enough 
to  cover  the  dfimages  assessed,'"  In  any  event, 
plaintiff  cannot  recover  a  larger  amount  than  he 
shoTs  himself  entitled  to  by  his  declaration." 

[(  238]  4.  Parties.  A  judgment  in  favor  of  the 
obligee  should  conform  in  the  designation  of  such 
person  to  that  in  the  bond.''  And  where  an  action 
is  brought  in  the  name  of  the  commonwealth  for 
the  benefit  of  axi  individual,  a  judgment  which  at- 
taches the  recovery  to  that  person  to  the  exclusion 
of  all  others  is  erroneous.^'  In  accordance  with  the 
general  role  as  to  judgments  in  action  of  contract,'* 
where  several  are  sned  jointly  in  an  action  on  a 
bond,  the  recovery  must  be  against  all  or  none,'" 
except  where  one  or  more  of  them  plead  and  prove 
Diatter  going  to  their  personal  dischai^e.'*  This 
common-law  rule  is  changed  by  statute  in  some 
joriBdictiona;"  for  example,  by  allowing  judgment 
to  be  taken  against  one  or  more  of  several  joint 


Wend.  <N.  T.)  464:  Albany  v.  Evart- 
Bon,  1  Cow.  (N.  T.)  S6  (holding  that 
execution  mlyht  be  continued  down 
on  the  roll  for  the  balance  due). 

[a]  Xn  "KmntuOcj. — "In  an  action 
of  debt  npon  a  bond  conditioned  for 
the  payment  of  money  by  Instal- 
ments. If  at  tbe  time  of  the  rendition 
of  the  judgment  the  Instalments  are 
not  all  due,  judgment  ^ould  be  en- 
ured for  the  whole:  but  with  stay  of 
txecatlon  upon  tbe  Instalments,  until 
the  times  when  they  respectively  be- 
come due;  upon  a  judgment  so  en- 
tered, execution  might  Issue  without 
suing  out  a  scire  facias  upon  eaCh 
Instument  as  It  became  due."  Outen 
T.  MttchelB,  1  Bibb  860,  S61 
(wbere  the  court  said:  "But  In  the 
present  case  the  judgment  Is  not 
thus  entered;  the  defendants  have 
proceeded  in  the  original  action,  as 
It  It  bad  been  founded  upon  a  bond 
conditioned  for  the  performance  of 
collateral  covenant  or  agreement,  and 
tile  Judgment  Is  entered  as  in  such  a 
cue.  under  the  act  of  assembly,  it 
ourht  to  have  been;  nor  Is  there  any 
thnig  in  the  record  to  enable  the 
conrt  to  decide  that  It  Is  otherwise, 
for  the  bond,  though  copied  by  the 
clerk.  Is  not  by  oyer  or  otherwise 
■pread  npon  tlie  record,  so  that  we 
an  iudlcimlly  notice  it.  In  the  pros- 
eeutnm  of  a  aeire  faolas  upon  a  Judg- 
ment of  thia  mart,  a  new  assignment 
of  breaifltes  ta  Indlspensablr  neoes- 
■ary"). 

[b]  Ta,  Hmt  Tork,  under  2  Rev. 
SL  S78.  it  was  held  that  plaintiff 
should  enter  judgment  for  tbe  pen- 
alty of  the  bond  and  costs  of  the 
mt.  and  should  Issue  his  execution 
Tith  a  direction  Indorsed  thereon  to 
levy  the  installments  due.-  and  so 
from  time  to  time  as  future  Install- 
meats  became  due.  Harmon  v.  Ded- 
rlck.  I  Barb.  Its. 

^^16.  Bowne  v.  Hftllet,  1  Cat.  (N.  T.) 

•a  Northampton  Tp.  v.  Wood- 
ward. S  N.  J.  L.  Bti. 

tr.   Towner  v.  Wells,  8  Oh.  186. 

0*.  GIbba  V.  French,  30  111.  A. 
Ut:  Galnsford  v.  Griffith,  1  Saund. 
(1.  8&  Reprint  W. 

m.  Aric^Byrdv.  state,  16  Ark.  ITS. 


defendants,  where  service  has  been  had  on  them 
only.*'  Further,  it  is  provided  in  some  jurisdic- 
tions that,  if  all  of  the  defendants  have  been  served, 
judgment  may  be  taken  against  any  or  all  of  them 
severally,  where  plaintiff  would  be  entitled  to  judg- 
ment against  them  had  the  action  been  against 
them  alone.'"  But  this  rule  does  not  authorize  a 
recovezy  against  a  part  of  the  defendants  in  such 
case,  where  the  others  are  also  liable."**  Where  a 
bond  is  joint  and  several,  it  has  been  held  that  the 
judgment  should  be  joint  against  all  of  the  defend- 
ants named  in  the  action,  in  order  that  their  joint 
property  may  be  liable  to  execution,  and  should 
be  several  against  such  of  the  defendants  as  were 
served  with  summons."*  Where  plaintiff  has  sued 
part  of  several  joint  and  several  oblisfors,  he  may 
discontinue  as  to  all  but  one  defem^nt,  so  that 
his  proceedings  may  be  re^lar  as  to  such 
defendant."' 

Principals  and  sureties.  In  accordance  with  the 
general  rule  as  to  judgments,  in  actions  against 
principals  and  sureties,^  the  judgment  ^ould  be 
for  the  same  amount  against  all  of  the  defendants," 
unless  the  sureties  are  bound  in  different  amounts, 
in  which  case  a  separate  judgment  may  be  ren- 
dered fUfainst  each  for  the  amount  for  which  he  is 
bound.'*^  If  it  appears  from  the  face  of  a  bond 
that  one  defendant  is  principal  and  the  others 
sureties,  it  has  been  held  proper  to  enter  judg- 
ment against  the  former  as  principal  and  the  others 
as  sureties.""  Where  separate  ju^ments  are  ob- 
tained on  a  bond  against  eosuieties,  one  of  sueh 
sureties,  on  talking  an  assignmoit  of  the  jndsment 

Reeves,  S  Blackf. 


Ind.— Hunt 
177. 

N.  J.— Allen  V.  Smith,  12  N.  J.  L. 
1S9. 

Va. — Johnston  v.  Meriwether,  8 
Call  (6  Va.)  628;  Payne  v.  Etiiey.  8 
Wash.  (2  Va.^  148. 

W.  Va^Peeroe  v.  Athey,  4  W.  Va. 

22. 

70.  Foumler  v.  Faggott,  4  111. 
847;  Qlbbs  v.  French.  SO  HI.  A. 
292. 

[a]  Season  for  nle. — "The  dis- 
tinction between  tbe  action  of  debt, 
being  to  recover  a  debt  eo  nomine 
and  In  numero,  and  assumpsit,  etc., 
to  recover  damages,  Is  now  In  some 
cases  considered  purely  technical. 
And  since  the  statute  requiring  the 
plaintiff  to  assign  his  breaches,  and 
the  Indorsement  of  his  damages  upon 
the  execution  as  the  true  recovery, 
the  distinction  between  the  ad  dam- 
num in  the  two  forms,  of  action  Is 
purely  technical.  The  recovery  in 
each  is  of  damages,  and  can  not  ex- 
ceed the  amount  laid."  Foumler  v. 
Faggott.  4  111.  347.  360. 

n.  Gibson  V.  Governor,  11  Leigh 
(38  Va.)  629:  Tennant  v.  Gray,  S 
Munf.  (19  Va.)  494. 

7a.  IT.  S.  v.  Shoup,  2  Ida,  (Hash.) 
493.  21  P  656. 

[a]  ninatration. — A  bond  to  the 
"people  of  the  United  States"  will 
not  sustain  a  judgment  In  favor  of 
the  "people  of  the  United  States  of 
the  territory  of  Idaho,"  and  the  lat- 
ter «hould  be  reformed.  U.  S.  v. 
Shoup,  2  Ida.  (Hash.)  498,  21  P 
6S6. 

73.  Bibb  V.  Cauthome,  1  Wash. 
(1  Va.)  91. 

74.  See  Judgments  [23  Cyc  8041. 
78.    Morrow  v.  Peo.,  25  111.  830 ; 

McConnel  v.  Swailes,  3  111.  571:  True 
v.  Clark,  3  Bibb  (Ky.)  295:  Hard- 
wlck  V.  McKee,  2  Bibb  (Ky.)  696: 
Probate  Judge  v.  Webster,  46  N.  H. 
618;  Lockhart  v.  Bell,  20  S.  C.  L.  422. 

76.  Morrow  v.  Peo.,  25  111.  380; 
McConnel  v.  Swalles,  8  lU.  671;  Smith 
V.  Losano.  1  111.  A.  171. 

[a]  A  jndgmsnt  against  an  Infant 
and  others  jointly  is  Irregular  where 
the  bond  is  joint  and  several.  Car- 
nahan  v.  AlldiBrdlce,  4  DeL  99. 


77.  See  statutory  provlalona;  and 
Bensalem  School  Disc.  v.  Bilbrough, 
10  Phila.  (Pa.)  642. 

78.  Pegram  v,  U.  S.,  19  F.  Cas. 
No.  10,906,  1  Brock.  261;  Sebree  v. 
Clay,  3  A.  IC  Marsh.  (Ky.)  662;  Lock, 
art  V.  Roberts,  8  Bibb  (Ky.)  361; 
Moss  V.  Moss,  4  Hen.  &  M.  (14  Va.) 
293;  Armstrong  v.  Poole,  30  W.  Va. 
66S,  6  SK  267. 

79.  New  Tork  v.  Price,  6  N.  T. 
Super.  616  (holding  that.  In  an  action 
against  three  obligors  on  a  joint  and 
several  bond,  plaintiff  may  enter 
judgment  against  any  one  of  the 
defendants,  on  Its  appearing  that  the 
bond  Is  several  as  well  as  joint,  al- 
though the  complaint  describes  the 
bond  as  joint):  Wilson  v.  Blakeslee,, 
16  Or.  43,  16  P  872. 

[a]  WbsM,  atsr  anawev  fllsA  by 
one  Joint  otoUgov,  oCtMra  appear  mm 
wltlidraw  their  appearance.  Judgment 
against  those  who  withdraw,  beforo 
recovery  is  had  against  those  defend- 
ing. Is  erroneoua  Wilson  v.  Blakes* 
lee,  1«  Or.  43,  16  P  872, 

W.  Wilson  V.  Blakeslee,  It  Or.  43. 
16  P  872. 

81.   Peo.  V.  Bugbee,  1  Ida.  88. 

Joint  or  asreral  Jadgmmts  In 
^eiMna    see    Judgments    (23  Cyc 

B&   Bomar  v.  Williams,  31  S.  C.  L. 
12. 

S3.  See  Principal  and  Surety  [32 
Cyc  140], 

B4.  Lafler  v.  Monroe  CIr.  Judge. 
118  Mich.  677,  77  NW  265. 

88.  Peo.  v.  Edwards,  9  Cal.  286; 
Brlggs  v.  McDonald.  166  Mass.  37,  43 
NB  1008  [construing  Mass.  Pub.  St. 
c  167  !  41.  See  Principal  and  Surety 
[82  Cyc  141]. 

86.  Day  v.  Johnson.  (Tex.  Civ.  A.) 
33  SW  676.  See  Hummel  v.  Del 
Greco,  40  Tex.  Civ.  A.  BIO.  90  SW 
339  (holding  that,  where.  In  an  action 
on  a  bond  conditioned  on  the  princi- 
pal paying  the  obligee  her  legacy  In 
a  will,  on  her  establishing  the  will, 
the  obligee  asserted  no  claim  against 
the  estate  of  the  testator,  a  judg- 
ment for  her  which  ordered  the  Is- 
suance of  execution  against  the  prin- 
cipal first  and  next  against  the  sure* 
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against  him,  cannot  enforce  it  as  against  the  other 
surety,  except  as  to  his  share  of  the  sum  due  on 
the  bond  after  it  has  heen  ascertained  by  an 
accountiiwr.'' 

[$  239]  5.  Amendment.  A  judgment  for  an 
amount  in  excess  of  the  penalty  may  be  amended 
so  as  to  limit  it  to  that  amount.**  Where  it  is 
erroneously  entered  for  the  damages  instead  of  the 
penalty  it  may  likewise  be  amended,""  as  may  also 
one  in  which  the  period  from  which  the  allowance 
of  interest  is  to  commence  is  wrongly  stated." 
But  where  the  declaration  on  a  bond  averred  it 
to  be  for  a  less  sum  than  the  actual  amount,  and 
defendant  confessed  jn^fment  for  the  debt  in  the 
declaration  mentioned,  and  it  was  entered  for  such 
amount,  it  was  held  that  it  could  not  be  amended."^ 
An  amendment  by  adding  the  name  of  a  new  de- 
fendant cannot  be  allowM.*' 

240]  J.  Costs  and  Attorney's  Fees.*"  Costs 
are  recoverable,  abd  may  be  allowed  in  addition  to 
the  penalty,"  although  nomibal  damages  only  are 
assessed  by  the  jury.  Costs  may  be  allowed  where 
defendant  confesses  forfeiture  in  an  action  on  a 
bond,  although  it  appears  on  a  hearing  in  equity 
that  nothing  is  due.*"  And  where  several  breaches 
are  assigned,  if  plaintiff  succeeds  on  any  one  breach, 
defendant  will  not  be  entitled  to  costs,  although 
there  is  a  failure  to  establish  other  breaches 
alleged.*'  But  a  settlement  of  a  suit  with  part 
only  of  the  obligors  in  a  joint  and  several  bond 
does  not  prevent  an  allowance  of  costs  to  others, 
where  they  defend  severally.*"  The  question,  how- 
ever, as  to  the  allowance  of  costs  is  generally  con- 
trolled by  statute,  and  is  sometimes  made  dqiendent 


on  the  amount  of  the  recovery  or  judgment;  and 
where  a  statute  fixes  an  amount  necessary  to  an 
allowance  of  costs,  a  judgment  for  the  penalty,  if 
in  excess  of  such  sum,  will  carry  costs,  although 
execution  is  issued  for  less,**  although  some  stat- 
utes have  been  otherwise  construed.'  Where,  how- 
everi  the  bimd  is  for  the  payment  of  money,  and 
the  amount  due  is  reduced  by  set-off,  the  judgment 
is  for  the  balance,  and  not  for  the  penaljty,  and 
costs  are  recovered  accordingly.*  It  is  sometimes 
provided  that  where  the  suit  is  settled  before  judg- 
mentf  and  ^e  sum  actually  due  and  admitted  does 
not  exceed  the  sum  whidi  on  a  recovery  would 
entitle  plaintiff  to  costs,  no  costs  can  be  recovered.* 
But  it  has  been  so  held  only  in  cases  where  the 
amount  could  be  ascertained  by  mere  computation,* 
and  where  the  plaintiffs'  right  to  recover  had  not 
been  litigated  before  the  tender  was  made." 

Attorney's  fees.  A  provision  in  a  bond  for  the 
payment  of  attorney's  fees  is  valid,*  except  as 
otherwise  provided  by  statute.'  But  an  allowance 
for  attorney's  fees  will  not  be  made  to  the  obligee 
unless  he  shows  his  right  thereto;"  and,  although 
attorney's  fees  are  stipulated  for  in  a  bond  given 
to  secure  payment  of  a  sum  certain,  and  other 
items  which  could  not  then  be  determined,  such 
fees  are  not  recoverable  contrary  to  the  statute, 
where  items  are  charged  against  which  a  plea  is 
sustained.*  If  a  collection  fee  of  a  certain  per  cent 
is  authorized  by  the  obligation  it  can  be  computed 
only  on  the  amount  of  the  debt  left  due  when  judg- 
ment is  entered.^'*  Several  defendants  may  for 
good  reasons  bona  fide  sever  their  defenses  and 
employ  separate  eonnseL" 


Vm.  DAUAOES  Aim  AUOtTNT  OF  BEOOVXBT 


[$  241]  A.  In  Oeneral.  Under  the  early  common 
law  plaintiff,  in  an  action  on  a  bond,  whether  it 
was  made  to  secure  the  performance  of  covenants 
or  agreements  or  whether  it  was  to  be  void  on  the 
performance  of  conditions  named  in  it  which  the 


obligor  was  not  otherwise  bound  to  perform,  if 
entitled  to  a  recovery,  was  entitled  to  the  penal 
sum^'  unless  the  amount  was  reduced  by  the  court 
on  hearing  in  chancery.*'  The  hardships  of  the 
common  law  were  relieved  against  as  to  bonds  for 


87.  Norwood  v.  Norwood,  S  Harr. 

&  J.  (Md.)  238. 

88.  Sherry  v.  Priest,  57  Ala.  410; 
Seamans  v.  white,  8  Ala.  666;  State 
V.  Eatea,  101  N.  C.  B41,  8  SB  347. 

Bd.  CConner  v.  Mullen,  11  111.  67 
(holdlnsr  that  SLmendment  must  be  on 
notice):  Klehl  v.  Com^  3  Pa,  Caa.  296. 
6  A  3S9 

90.  Eubank  V.  Rail.  4  Leigh  (31 
Va.)  808. 

91.  Compton  v.  Cllne,  6  Qratt  (46 
Va.)  127. 

98.    Brown  v,  Smyth,  4  Del,  204. 

[a]  A  jnOffment  ooaftHeA  MVar- 
al^  OS  a  Joint  bond  cannot  be 
amended  by  adding  the  name  of  the 
«oObllffor.  Brown  v.  Bmyth,  4  DeL  204. 

08.  Ooets  r«Mzally  see  Costs  [11 
Cyc  1]. 

94.  U.  S.— Dwyer  v.  U.  S.,  93  Fed, 
<16,  35  CCA  488. 

Del. — Beeson  v.  Beeson,  2  Del,  37. 
Pa. — NorriB  v.  -Pllmore,  1  Teatea 
406. 

S  C— State  V.  Wylle,  38  S.  C.  L.  113. 

Ens. — Hefford  v.  Alger.  1  Taunt 
218,  127  Reprint  816. 

[a]  Ooite  mar  be  taxed  by  Items 
■Jid  not  limited  to  a  fixed  sum.  Mer- 
ritt  V,  Goaman,  2  HowPr  (N.  T.L*3. 
2  Den.  186;  Bull  v,  Ketchum.  2  Den. 
(N.  T.)  188. 

95.  Oodfry  v.  Vancott,  13  Johns, 
(N.  T.)  346:  Hodges  v,  Suftelt.  2 
Johns.  Gas.  (N,  T.)  40«.  _ 

[a]  If  the  eoadltltni  Is  pnformed 
after  the  eommeneemeat  of  tlie  ac- 
tion, so  that  upon  a  hearing  In  equity 
execution  la  awarded  only  for  nomi- 
nal damages,  still  the  DlalntlfC  Is 
entitled  to  full  coats.  Hudson  v. 
Tenney,  6  N.  H.  4E6. 


09.   Iijrman  v.  Warren,  IS  ISaas. 

412. 

07.  Fairbanks  v.  Camp,  20  Wend. 
(N.  T.)  600. 

98.  Clark  v.  Wood,  »  Wend.  (N. 
T.)  436. 

00.  Flak  V.  Gray,  100  Mass.  191; 
Harvey  v.  Bardwell,  S  Cow.  (N.  T.) 
67 ;  Falrlle  v.  Lawson,  6  Cow.  (X.  T.) 
424:  Pearson  v.  Bailey,  10  Johns. 
(N.  T.)  219. 

1.  State  v.'Amold.  43  N.  J.  L.  144. 
S.    Harvey  v.  Bardwell,  8  Cow.  (N. 

T.)  67;  Falrlle  v.  Lawson,  S  Cow. 
(N,  T,)  434:  Van  Antwerp  v.  Inger- 
soll,  2  Cal.  (N.  Y.)  107. 

S.  Oroavenor  v.  Rogers,  8  Den. 
<N.  T.)  267. 

[a]  A  tender  of  the  ■anonnt  due 
Is  a  settlement  of  the  suit  within  the 
meaning  of  the  statute.  Howe  v. 
Ooodrlcli.  18  Wend.  (N.  T.)  660; 
Wells  V.  Feeter,  6  Wend.  (N.  Y.)  113. 

4.  Grosvenor  v.  Rogers,  S  Den. 
(N.  Y.)  267;  Peo  v.  Sternbnrc  1  Den. 
(N.  Y.)  635. 

B,  Grosvenor  v.  Hogers,  8  Den. 
(N.  Y.)  267,  269  (where  It  was  aald: 
"In  this  case  the  defendants  have 
contested  the  plalntlfFa'  right  to  re- 
cover for  a  year  and  a  half:  and 
now,  after  a  report  against  them, 
and  on  the  eve  of  a  judgment,  they 
propose  to  pay  the  damages  aasessea 
by  the  referee,  and  leave  the  plain- 
tiffs to  b«Br  the  costs  of  the  liti- 
gation. The  case  Is  neither  within 
the  letter  nor  the  equity  of  the 
statute"). 

0.  Snider  V.  Greer-WIlklnson  Lum- 
ber C^>.,  61  Ind.  A.  348,  96  NB  960. 

7.   See  statutory  provisions. 

[a]    Xn  Indiana,  Burna  Annot.  St. 


dg.  Assoc.,  96  Ga.  SOS,  22  SB  BSB. 
16.   Anderson  v.  Best,  176  Pa.  499, 


(1908)  I  9089.  providing  that  agree- 
ments  to    pay   attorney's   fees  de- 

f tending  on  any  condition  shall  be 
Ilegal  and  void,  applies  only  to  bllla 
of  exchange,  acceptances,  drafts, 
promissory  notes  and  other  like  writ- 
ten evidences  of  Indebtedness.  Snider 
v.  Qreer-Wllklnson  Lumber  Co.,  51 
Ind.  A.  348.  96  NB  960:  American 
Surety  Co.  v.  Lauber,  SS  Ind.  A.  S26, 
63  NE  798. 

8.  Seebergar  v.  Wyman,  108  Iowa 
627,  79  NW  290. 

0.  Goodrich  v.  Atlanta,  etc-  Nat. 
B>J 

36  A  194. 

11.  Bridgeport  F.  ft  U.  Ins.  Co.  v. 
Wilson.  20  N.  Y.  Super.  699. 

18.  Phllbrook  v.  Burgess,  63  Me. 
271;  Barnes  v.  Webster,  16  Mo.  258, 
57  AmD  232;  Miller  v.  Nichols.  17 
S.  C.  U  226:  Galnsford  v.  Griffith,  1 
Saund.  61,  85  Reprint  69;  Hardy  v. 
Bern.  6  T.  R.  686,  101  Reprint  365. 

13.  Phllbrook  V.  Burgess,  62  Me. 
271;  Barnes  v.  Webster,  IS  Mo.  268, 
57  AmD  232. 

[a]  Origin  of  ohaaeery  jorlWUo- 
tlon« — "The  hardship  of  regarding 
the  penalty  as  the  debt  wherever  the 
obligor  made  default  In  the  payment 
of  even  the  smallest  part  of  the 

firlnclpal.  Intolerable  as  It  appears 
0  us.  was  ultimately  relieved  against 
In  equity,  but  by  very  slow  decrees. 
CHiancery,  from  an  early  period,  had 

Sven  relief  against  penalties  and 
rfelturea  In  a  few  cases,  such  aS 
where  the  money  was  paid  out  no  ac- 
quittance taken,  or  an  acQuIttaiuie 
not  under  seal,  or  the  acquittance 
was  lost,  and  afterwards  inhere  the 


libber. 


For  later  oases,  developments  and  dhangvls  In  the  law  see  cumulative  Annotations,  ^igtff^^qy 
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the  performance  of  covenants  or  agreements  by 
the  statute  of  8  ft  9  Wm.  Ill  o  11  $  8,  which  pro- 
vided that,  while  jodgment  should  be  entered  for 
the  penalty,  ezecation  should  issue  only  for  the 
damages  snstained,^'  and  as  to  common  money 
bonds  by  the  statute  of  4  Anne  c  16  $  13  allowing 
the  court  to  give  relief  without  the  intervention  of 
a  jury.**  In  the  United  States,  either  as  a  part 
of  the  common  law  or  by  independent  8tatutoi7 
enactment,  the  principles  of  these  statutes  are 
gmerally  adopted/"  The  result  has  been  that  under 
the  modem  law,  where  the  stipulation  in  a  bond 
may  be  eonstmed  as  for  a  penalty  and  not  as  an 
tgreement  for  liquidated  damages,  the  amount  of 
recovery  is  measured  by  the  damages  which  plain- 
tiff has  actually  sustained.^'  Where  the  sum 
named  as  penalty  is  to  be  eonstmed  as  providing 


for  liquidated  damages,  it  furnishes  the  measure 
of  recovery,^  and  ^ere  the  measure  of  damages 
equals  the  penalty  it  may  be  recovered  in  full."* 
In  an  action  on  a  bond  for  the  payment  of  money 
judgment  may  be  rendered  for  the  amount  of  the 
penalty  where  the  principal  sum  with  accrued  in- 
terest exceeds  such  amount,  although  the  penalty 
is  more  than  double  the  debt  secured.'^ 

Ueasore  of  damages.  The  measure  of  compen- 
satory damages  for  breach  of  a  bond  is  determined 
by  the  principles  applicable  to  contracts  gener- 
ally;'^ hence  only  such  matters  as  fall  within  the 
scope  of  the  agreement  should  be  considered." 
Where  the  bond  is  for  the  delivery  of  a  specific 
'  thing,  the  true  measure  of  damages  is  the  value 
of  the  thing  at  the  time  it  is  to  be  delivered.**  So 
the  measure  of  damages  on  &  umple  bond  to  pay 


obligor  wu  prevented  by  fraud  or 
cuualty  from  paying  the  money 
punctually;  and  Anally,  but  not  ft 
seema  until  the  relga  of  Charles  I., 
fn  all  cases  of  money  bonda,  how- 
ever the  default  might  have  been 
brought  about.  [1  Spence's  USq. 
Jurlsd.,  628  to  <3D.j  In  the  progress 
of  this  amelioration  by  the  court  of 
chancery  of  the  harsh  exercise  of  the 
Jurisdiction  of  the  common^law 
courts,  there  took  place.  In  the  time 
of  James  L,  a  fierce  conflict  between 
Thomas  Saerton,  Lord  Blleamere, 
then  lord  cnancellor,  and  Lord  Coke, 
ai  to  the  power  of  the  chancellor  to 
Interfere,  by  Injunction,  with  an  ac- 
tion at  law.  or  with  the  Judgment 
therein.  Lord  Coke  Insisted  that  the 
suing  out  of  a  subiioena  In  chancery, 
thus  to  arrest  the  Judgment,  or  ob- 
«tnict  the  proceedings  of  a  court  of 
common  law,  subjected  the  parties, 
tbeir  attorneys,  and  all  concerned,  to 
the  penalties  of  the  formidable  stat- 
iitei  of  praemunire  (or,  as  it  should 
rather  be,  praemonerl,  drawing  the 
subject  before  a  foreign  Jurisdiction, 
4  bL  Com.,  108,  and  saq.,  428);  and 
he  used  all  his  influence  with  the 
grand  Jury  to  eauu  all  the  parties  In 
what  he  conatdared  a  grievous  In- 
fraction of  the  law  of  England  to  be 
Indicted  for  that  offense.  The  strife 
was  Anally  composed  by  the  inter- 
position of  the  king  In  council,  who 
gladly  availed  himself  of  the  occa- 
sion to  exalt  th«  royal  prerogative, 
by  deciding  in  favor  of  the  chan- 
cellor, and  to  settle  the  Question  of 
jurisdiction  In  all  time  to  come, 
ordered  the  royal  decree  to  be  en^ 
rolled  in  the  court  of  chancery, 
tccampanled  by  the  declaration,  that 
it  'appertained  only  to  his  princely 
office  to  Judge  over  all  Judges,  and 
to  discern  and  determine  such  differ- 
ences as  at  any  time  might  arise  be- 
tween hie  several  courts  touching 
their  Jurisdictions,  and  the  same  to 
settle  and  determine  as  he  In  his 
princely  wisdom  should  find  to  stand 
most  with  his  honor.*  [2  Campb. 
Lives  of  Chancellors  (Ld.  Elles- 
oere),  210  and  seq.;  1  Campb.  Lives 
of  Chief  Justices  (Ld.  Coke).  282; 
1  Bl.  Com.,  4S4-SS;  2  Swanst.  22, 
n.  <b);  2  Bac  Works,  489."  Burnslde 
T.  Wand,  170  Mo.  681,  S66,  71  SW  857, 
»  LRA  427. 

14.  Barnes  v.  Webster,  16  Mo.  258, 
ST  AmD  2S2;  Astley  v,  Weldon,  2 
K&P.  346.  126  Reprint  1818;  Oalna- 
ford  V.  Grifllth.  1  BMnd.  61,  SB  Re- 
print S9. 

15.  Bumslde  v.  Wand.  170  Mo. 
ill.  71  SW  337,  62  LRA  427;  Gains- 
ford  V.  0-rtfflth,  1  Saund.  61,  85  Re- 
PHnt  S». 

IS.  flee  statutory  provisions;  and 
mrnafde  v.  Wand.  170  Mo.  681,  71 
ST  137,   62  LRA  and  note;  Miller 

Nichols.  17  S.  C.  L.  226. 

IT.  U.  S.— Fidelity  Trust  Co.  v. 
American  Surety  Oe.,  176  Fed.  ZOO 
Utt  179  Fbd.  <M.  m  CCA  29]; 
JtUBur  V.  Schott.  1«  F.  Caa  No. 
1J62,  Pat.  C.  C.  132. 

[9  C.  J.-8] 


Ala. — Jemlson  v.  Governor,  47  Ala. 

890. 

Ark. — Silllvant  v.  Reardon,  6  Ark. 
140. 

Ga. — Ripley  v.  Bady.  106  Oa.  422, 
32  SE  843;  Dart  v.  Southwestern 
Bldg..  etc.,  Assoc.,  99  Ga.  794,  27  SB 
171. 

111.— Wales  V.  Bogue,  81  III.  464. 
La. — Union  Bank  v.  Thompson,  8 
Rob.  227. 
Me. — Fhilbrook  V.  Burgess,  62  Me. 

'271. 

Md. — Rawllngs  v.  Adams,  7  Md.  26. 

Mas8.-~8hute  v,  Taylor,  6  Mete.  61. 

Mich. — Wheeler  v.  Meyer,  96  Mich. 
36,  64  NW  689. 

Minn. — Longfellow  v.  McGregor,  61 
Minn.  494,  68  NW  1032. 

Mo. — ^Wagner  v.  Dette,  2  Mo.  A.  264. 

N.  J. — People's  Bldg.,  etc.,  Assoc 
v.  Wroth,  48  N.  J.  L.  70. 

N.  Y.— Stuart  t.  Abbay,  <1  lllso.  84, 
116  NY8  269. 

N.  C— Diaoaway  v.  Edwards,  184 
N.  C.  264,  267.  46  BE  601  fdt  Cyc]. 

Oh^-Cairaas  v.  Knight,  17  Oh.  St 
68. 

Pa.— Scott  V,  Phillips,  140  Pa.  61, 
21  A  241;  Columbl»  Bridge  Co.  v- 
Kline,  4  PaLJ  l»,  6  PaLJ  tl7. 

S.  C— Miller  V,  Nichols,  17  S.  C,  I* 
226;  State  Bank  v.  Johnson.  8  S.  C. 
L.  404,  12  AmD  <46. 

Tenn. — Williams  v.  Patterson,  1 
Overt.  229. 

Tex. — Chambers  v.  Pt  Bend  County, 
14  Tex.  34;  Wallace  v.  Terry,  <A.)  16 
SW  86. 

Wash. — Aberdeen  v.  Honey,  8 
Wash.  251,  36  P  1097. 

[a]  AppUoatioa  of  vnlei^-This  rule 

has  been  applied  to  bonds:  <1)  Con- 
ditioned to  he  void  on  performance 
or  nonperformance  of  particular  acts. 
Turck  V.  Marshall  Silver  Min.  Co.,  8 
Colo.  113,  6  P  888;  Swift  v.  Crow,  17 
Ga.  609:  Hargroves  v.  Cooke,  16  Ga. 
821;  Higglnson  v.  Weld,  14  Gray 
(Mass.)  166;  Pollard  v.  Porter,  8 
Gray  (Mass.)  812;  Davis  v.  Glllett,  62 
N.  H.  126;  Griffiths  v.  Hardenbergh, 
41  N.  T.  464;  Lyon  v.  Clark.  8  N.  Y. 
148;  Richards  v.  Edlck.  17  Barb.  (N. 
Y.)  260;  BIgony  v.  Tyson,  76  Pa.  167; 
Smith  v.  Walnwrlght,  24  Vt.  97: 
Davles  v.  Penton,  6  B.  ft  C.  216,  18 
ECL  108,  108  Reprint  488:  Astley  v. 
Weldon,  2  B.  ft  P.  846,  126  Reprint 
1318;  Price  v.  Green.  16  M.  ft  W.  846. 
163  Reprint  1222,  6  BRC  406:  Street 
V.  RIgby,  6  Ves.  Jr.  816,  81  Reprint 
1823.  (2)  Por  conveyance  of  real  es- 
tate. Rawllngs  v.  Adams,  7  Md.  26; 
Hllleary  v.  Oow,  1  Harr.  ft  J.  (Md.) 
642;  Henry  v.  Davis,  123  Mass.  846: 
Sprulll  V.  Davenport,  27  N.  C.  146; 
Wilson  V.  Spencer,  11  Leigh  (38  Va.) 
261.  (8)  For  performance  of  con- 
tracts. Robinson  v.  Hagenkamp,  52 
Minn.  101.  63  NW  813;  Hlrt  v.  Hahn. 
61  Mo.  496;  Bell  v.  Paul,  86  Nebr. 
240,  62  NW  1110;  Brennan  v.  Clark, 
29  Nebr.  386,  46  NW  472;  Dunavant 
y.  Caldwell,  etc.,  R.  Co.,  122  N.  C. 
999,  29  SB  837.  (4)  To  build.  United 
Rj»l  Est  Co.  V.  McDonald,  140  Mo. 
606,  41  SW  911;  Hlrt  v.  Hahn,  11  Ho. 


496;  Sachs  v.  American  Surety  Co., 
72  App.  DIv.  60.  7«  NTS  886,  38  NY 
CIvProc  41  [all  177  N.  T.  S61  mem,  69 
NE  1180  meml.  <6)  To  rebuild. 
Longfellow  v.  McGregor,  61  Minn. 
494,  68  NW  1032.  (6)  To  deliver 
goods.  Ltttlejohn  v.  Gilchrist,  3  N. 
C.  689.   (7)  To  purchase  or  to  secure 

Eurchaser.  Beam  v.  Beatty,  S  Ont. 
846.  (8)  To  repay  funds  deposited. 
Poor  V.  Merrill.  68  Iowa  480,  27  NW 
367.  (9)  To  support  Wright  v. 
Wright  49  Mich.  624,  14  NW  571; 
Shaffer  v.  Lee,  8  Barb.  (N.  Y.)  412; 
Bresnahan  v.  Bresnahan,  46  Wis.  386, 
1  NW  89;  Barthelotte  v.  Melanson, 
36  N.  B.  662.  (10)  To  pay  an  an- 
nuity. Cairnes  v.  McKnIght,  17  Oh. 
St  68.  (11)  To  pay  Insurance  pre- 
miums. Scott  V.  Phillips,  140  Pa.  61. 
21  A  241  (holding  that  In  an  action 
on  such  a  bond  recovery  should  be 
for  the  overdue  premiums  and  costs). 
But  see  Gerard  v.  Cowperthwalt,  2 
Misc.  371.  21  NYS  1098  [aff  14S  N.  T. 
637  mem,  37  NE  827  mem]  (where  a 
recovery  of  the  full  penalty  was  al- 
lowed under  the  facts  of  that  par- 
ticular case).  (12)  To  discharge  en- 
cumbrance. McDanlels  v.  Gowey.  80 
Wash.  412,  71  P  12.  (IS)  To  secure 
the  performance  of  official  duties. 
New  Orleans  Nat.  Bank  v.  Wells,  28 
La.  Ann.  736,  26  AmR  107;  Barring- 
ton  v.  Washington  Bank,  14  Serg.  ft 
R.  (Pa.)  406:  State  Bank  v.  Johnson, 
8  S.  C.  L.  404,  IS  AmD  946. 
^^Chm^natloa  of  IxnUI  see  supra 

Xdanldated  damages  or  penatty  see 

Damages  113  Cyc  89], 

18.  Shelby  v.  Bohn,  26*Ind.  A.  473, 
67  NE  666. 

IS.  Blewett  V.  Front  St  Gable  R. 
Co..  61  Fed.  626,  2  CCA  416  [aff  49 
Fed.  126];  Hughes  v.  Prltchard.  129 
N.  C.  42,  39  SE  682.  See  Barthelotte 
V.  Melanson,  36  N.  B.  662  (where  the 
court  was  equally  divided  On  the 
question  of  whether  the  full  amount 
of  the  penalty  could  be  recovered  on 
breach  of  a  bond  for  support). 

ao,  Dani^  v.  Hoses,  12  S.  C. 
180. 

Sl>   See  Damages  [18  Cyc  166]. 
SS.   Stats  V.  ^ye.    9$  Mo.  A. 
878. 

_  aa.  Wlgg  v.  Garden,  1  S.  C.  L.  367. 
See  HoKeegan  v.  McSweeney,  2  S.  C. 
191  (where  a  bond  for  fifteen  thou- 
sand dollars  dated  Aug.  4,  1864.  and 
payable  with  Interest  two  y^ars 
"after  the  blockade  of  the  port  of 
Charleston  shall  have  been  effectually 
raised"  was  made  In  South  Carolina, 
and  was  given  for  one-half  the  price 
of  land  sold  by  the  obligee  to  the 

Erlnclpal  obligor,  the  other  half 
avlng  been  paid  In  Confederate  cur- 
rency and  the  court  being  satisfied 
that  the  Intent  of  the  parties  was 
that  payment  should  be  made  In  Con* 
federate  currency.  It  was  held  that 
the  amount  the  obligee  was  entitled 
to  recover  was  the  value.  In  national 
currency,  of  the  fifteen  thousand  dol- 
lars in  Confederate  currency,  at  the 
date  of  the  bond,  with  interest).  See 
generally  Damages  [IS  Cyc  168]. 
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in  bills  of  a  particular  bank  is  the  value  of  such 
bills  at  the  time  of  the  breach,"  and  the  same 
principle  has  been  applied  to  a  promise  to  pay 
in  current  bank  notes.  If  the  bond  is  conditioned 
for  the  payment  of  money  generally  there  cannot 
be  a  recovery  thereon  of  a  judgment  payable  in 
gold  coin.^  Where  a  bond  ia  conditioned  in  the 
alternative  to  deliver  goods  or  to  pay  a  debt,  an 
acceptance  by  the  obligee  of  a  part  of  the  goods 
will  not  constitute  an  election  on  his  part  to  meas- 
ure  his  recovery  by  the  value  of  the  goods  not 
i^ceived;'^  but  the  measure  of  damages  is  the  bal- 
uiee  of  the  debt  after  applieation  of  the  proceeds 
of  the  property  received. 

Nominal  damages.  Nominal  damages  at  least  are 
recoverable  where  there  is  shown  to  be  a  breach  of 
the  condition;'*  such  damages  only  are  recoverable 
for  a  technical  breach  where  no  actual  damage  is 
shown  to  have  been  sustained;"^  and  it  has  also 
been  decided  that  such  damages  only  can  be  recov- 
ered on  a  bond  to  the  state  for  the  performance 

84.    Lanier  v.  Trl».  14  Mtss.  641. 

4B  AmD  298.  See  Beec«  v.  Smith, 
Dall.  (Tex.)  889  (holding  that  a  bond 
for  the  payment  ot  "one  thousand 
dollars — Texas  money"  la  payable 
with  bonds  or  notes  of  that  republic 
and,  the  same  belne  worth  but 
thirty-three  and  one-third  cents  on 
the  dollar,  a  judgment  was  properly 
rendered  thereon  for  three  hundred 
thirty-three  and  one>thIrd  dollars 
lawful  money,  with  Interest).  But 
see  HcRae  v.  McNalr,  69  N.  C.  12 
(awarding  the  value  of  the  property 
where  payment  was  to  be  made  In 
Confederate  currency  which  had  be- 
come valueless). 

as.    Lackey  v.  Miller,  61  N.  C.  26. 

KMumre  ox  damafM  for  Tala*  to 

fay  monsy  or  propavtr  see  Damages 
l5  Cyc  166J. 

ae.  Mendocino  County  v.  Morris, 
32  Cal,  146. 

27.  Brumby  v.  Barnard,  60  Ga. 
292. 

88.   Brumby  v.  Barnard,  60  Ga. 

292. 

29.  Howe  V.  Grimes,  211  Mass.  33, 
97  NE  371;  Fidelity,  etc.,  Co.  v.  Col- 
Tln,  63  Mo.  A.  204.  But  see  Taylor 
V.  My^att,  26  Conn.  184  (holding  that 
nominal  damases  are  not  recoverable 
where  party  for  whose  benefit  a  suit 
ia  brought  Is  not  Injured). 

30.  Colo. — Turck  V.  Marshall  Sil- 
ver Mln.  Co„  8  Colo.  113,  5  P  838. 

111. — Wallis  V.  Keeney.  88  111.  370; 
Karr  v.  Peter,  60  111.  A.  209. 

Ind. — Tate  v.  Booe,  9  Ind.  13; 
Schooley  v.  Stoops.  4  Ind.  130. 

Iowa. — Llnder  v.  Lake,  6  Iowa  164. 

Md. — Rawllngs  v.  Adams,  7  Md.  26. 

Mass. — Pollard  v.  Porter.  3  Gray 
612:  Pond  v.  Merrlfleld,  12  Cush.  181. 

Minn. — Spraaue  v.  Wells,  47  Minn. 
804.  50  NW  635. 

Ho.— Mlddleton  v.  Moore,  36  Mo.  A. 
627 

pi.  T. — Hodnes  V.  Suffelt,  2  Johns. 
Cas.  406. 

[a]  Xllustratlona. — (1)  Nominal 
damages  only  wore  allowed  for  fail- 
ure to  complete  a  building  exactly 
according  to  time  and  terms,  where 
the  value  ot  the  building  was  In- 
creased by  extra  work  and  labor. 
Pond  V.  Merrifteld,  12  Cush.  (Mass.) 
181.  (2)  Where  a  teller  had  falsified 
his  accounts  during  the  term  of  the 
bond  to  conceal  a  deficit  occurring 
before  such  contract  was  entered 
Into.  State  v.  Atherton,  40  Mo.  209. 
(3)  Where  the  condition  was  per- 
formed after  breach.  Shattuck  v. 
Adama,  136  Mass.  84.  (4)  Where 
only  one  of  the  sureties  on  the  in- 
demnifying bond  In  a  replevin  suit 
Is  a  resident  householder,  the  In- 
strument may  be  technically  defect- 
ive, but  if  he  Is  good  for  the  amount 
of  the  bond,  only  nominal  damages 
can  be  obtained  for  the  breach. 
State  T.  Dunn,  60  Ho.  64, 


31.   Com.  V.  Bassford,  1 
Smith  (N.  Y.)  216. 

88.  U.  8.— Clark  t.  Barnard,  108 
U.  S.  436.  3  set  878.  27  L  ed.  780; 
U.  S.  v.  Montell,  26  F.  C^aa.  No.  IS,- 
798,  Taney  47. 

Conn. — Qiiintard  v.  Corcoran,  60 
Conn.  84;  TreaBurer  t.  Patten,  I 
Root  260. 

Kr. — American  Book  Co.  v.  Wells, 
83  SW  622.  26  KyL  1159. 

N.  Y. — Lyman  v.  Perlmutter.  166 
N.  Y.  410,  60  NE  21;  Peo.  v.  Eckman. 
63  Hun  209,  18  NYS  664. 

R,  I. — Granger  v.  Harden,  17  R.  I. 
179,  20  A  883:  Coggeshall  v.  PolUtt, 
16  R.  I.  168,  1  A  418. 

Tex, — Daniels  v.  Grayson,  20  Tex. 
Civ.  A.  562,  60  SW  205. 

Eng. — Benson  v.  Gibson,  6  Atk.  SB6, 
26  Reprint  1027:  Keating  v.  Sparrow, 
1  Ball  A  B.  267:  Peachy  T.  Somer- 
set, Str.  447,  82  Reprint  620.  6  BRC 
640, 

[a]  The  penalty  In  a  bond  gtren 
punnuuit  to  aa  met  of  oongress  Is  a 

forfeiture  Inflicted  by  the  sovereign 
for  a  breach  of  Its  laws.  IT.  S.  v. 
Montell,  26  F.  Cas.  No.  16,728,  Taney 
47. 

33.  IT.  S.  V.  Cutajar,  69  Fed.  1000; 
Lyman  v.  Perlmutter.  166  N.  Y.  410, 
60  NE  21.  See  State  v.  Larson,  83 
Minn.  124,  126.  86  NW  3,  64  LRA  487 
(holding,  In  an  action  on  a  liquor 
dealer's  bond,  that  "the  amount 
specified  In  the  bond  must  be  treated 
as  a  penalty,  to  be  enforced  to  the 
amount  of  actual  damages  and  no 
further,  and  that  the  whole  sum  of 
12.000  cannot  be  considered  as  liqui- 
dated damages;  the  whole  to  be  col- 
lected In  case  of  any  Infraction  of 
the  law,  technical  or  otherwise.  In- 
tentional or  unintentional"). 

34.  State  V.  Btetabrook,  26  Kan. 
769. 

[a]    "When  a  dmrgtst  vlolatea 

his  bond,  the  proper  damage,  we 
suppose,  would  be  lJust  the  loss 
sustained  by  the  state  by  reason  of 
such  breach;  and  as  the  law  makes 
the  acts  which  constitute  a  breach 
of  the  bond  a  criminal  offense,  and 
subjects  the  druggist  to  fine  or  im- 

frlBonment,  we  suppose  the  loss  to 
he  state  would  be  Just  the  amount 
of  the  costs  and  expenses  necessarily 
Incurred  In  the  prosecution  of  the 
druggist  for  his  violation  of  the  law, 
together  with  the  costs  and  expenses 
necessarily  Incurred  In  enforcing  the 
Judgment,  whether  the  Judgment  be 
for  a  fine  or  for  Imprisonment,  and 
also  the  fine  Itself,  it  that  should  be 
Imposed  upon  the  drugcl't  Possi- 
bly there  might  be  other  loaaes  to 
the  state,  but  we  cannot  now  think 
of  any  others.   The  drugglat  In  the 

8 resent  oaae  was  praseouted,  and  a 
ne  and  coats  were  imposed  upon 


of  some  act  for  a  third  person  where  there  is  no 
anthority  for  the  taking  of  the  bond." 

Bonds  to  secare  compliance  with  law.  Where  a 
statute  requires  the  execution  of  a  bond  to  the  state 
for  a  fUed  penalty,  conditioned  for  a  compliance 
with  the  laws  of  the  state  in  the  respects  named 
therein,  the  penalty  named  in  the  bond  is  the  meas- 
ure of  damages  for  its  breach,**  unless  the  statute 
under  which  the  bond  is  given  or  the  bond  itself, 
read  in  the  light  of  the  statute,  indicates  a  less 
or  different  measure."  It  has  been  held,  however, 
that  such  bonds  are  to  be  considered  like  any  other 
penal  bond,  and  that  only  the  actual  damages 
caused  by  the  bresieh  can  be  recovered  by  the 
state.**  If  the  sum  designated  in  the  bond  is  in 
excess  of  that  required  by  statute,  there  can  be 
no  recovery  beyond  what  would  have  been  allowed 
if  it  had  confoimed  thereto." 

[9  242]  B.  Intarest**  Interest  is  an  element 
which  may  properly  be  considered  in  estimating' 
the  amount  recoverable,'^  ezoq>t  as  it  may  be  pro- 

B,  D.  subjecting  him  to  mny  imprisonment : 
and  these  costs  and  this  One  the 
druggist  immediately  paid.  There- 
fore we  suppose  that  the  loss  to  the 
state  In  the  present  case,  by  reason 
of  the  breach  of  the  druggist's  bond. 
Was  Just  the  amount  of  said  fine  and 
coata;  but  these  the  druggist  has 
paid  as  aforesaid;  hence  ft  would 
seem  that  the  state  could  not  after 
such  payment  maintain  any  action 
upon  the  druggist's  bond. — no  action 
for  even  nommal  damages;  for  the 
damages  arising  upon  the  breach  of 
the  bond  have  been  ascertained  by 
a  legal  adjudication  by  a  proper 
Judicial  determination,  and  have  been 
paid.  In  some  cases,  where  a  breach 
of  an  obligation  Is  shown,  but  no  ac- 
tual damages  are  either  pleaded  or 
proved,  nominal  damages  will  be  pre- 
sumed and  allowed;  out.  as  before 
stated,  there  fs  no  room  In  this  case 
for  allowing  nominal  damages,  for 
actual  damages  have  already  been 
ascertained,  paid,  and  satisfled." 
State  V.  Estabrook,  20  Kan.  680.  634. 
85.  Menken  v.  Prank,  57  Hiss.  7SS, 

36.  lateresfe  ooavou  see  Interest 
[22  Cvc  15071. 

Bate  of  istereat  see  Interest  [22 
Cyc  16211. 

Tender  as  stoppbijr  raiudng  of  la- 
tere st  see  Interest  J22  Cyc  1666]. 

37.  U.  3. — U.  S.  v.  Gurney,  4 
Cranch  333,  2  L.  ed.  638;  U.  S.  Bank 
v.*  Maglll,  2  F.  Cas.  No.  929,  1  Paine 
661  rafr  12  Wheat.  6H.  6  L.  ed.  7111. 

Ind. — Shook  V.  State.  6  Ind.  113. 
Ky. — Bingham  v.  Tanbnsklife,  6  B. 
Mon.  197:  Oatewood  T.  G«tewood.  S 
J.  J.  Marsh.  117. 

Md. — Richardson  v.  State,  2  Gill 
489. 

N.  C. — Trice  v.  Turrentlne,  15  N.  C. 
212. 

S.  C. — Stelts  v.  Martin,  90  S.  C.  14. 
72  SE  660:  State  Bank  v.  Bowie.  34 
S.  C.  L.  439. 

Vft. — Bailey  v.  James,  11  Gratt.  <52 
Va.)  468.  62  AmD  669;  Smith  v.  Har- 
manson.  1  Wash.  (1  Va.)  6.  Com- 
pare Waller  v.  Long,  6  Munf.  (20 
Va.)  71  (holding  that,  where  the  con- 
dition Is  for  payment  of  a  sum  of 
money  at  a  certain  time,  if  It  Is  not 
paid  the  court  will  allow  Interest 
from  the  day  when  It  should  have 
been  paid  and  consider  the  forfeiture 
as  a  penalty  which  Is  the  subject 
matter  of  relief:  but.  where  the  con- 
dition Is  "with  Interest  from  date  If 
not  punctually  paid"  and  the  bond  Is 
one  with  a  penalty,  the  Interest  Is  an 
additional  penaltir  and  not  recover- 
able). 

Eng. — Hefford  Alger,  1  Taunt 
218,  127  Reprint  816;  Farqahar  v. 
Morris.  7  T.  R.  124.  101  Reprint  866. 

[a]  Oenatnofekoi  of  Suagrtuait^— 
Judginent  mar  allow  Interest  on  a 
bond  from  a  date  apeolfled  to  the 


him,  but  no  Judgment  was  rendered   date  of  the  judgment  and   in  the 


For  lates  mumbi  diSTelopBUBts  and  tSuaigmm  In  the  law  see  cumulative  Annotations,  aune  title. 
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hibited  by  Btatnte.**  Whether  an  award  of  interest 
may  be  made  in  an  action  on  a  bond  is  in  so  far 
as  the  right  is  based  on  contract  determined  by  the 
proper  construction  of  the  bond  itself.*  Where 
a  bond  is  conditioned  for  the  payment  of  interest} 
interest  is  recoTerable  as  such  and  not  as  dam- 
sges.*^  In  the  absence  of  a  contractual  right  to 
interest,  interest  may  be  allowed  as  an.  element  of 
d&mages,"  and  the  damages  for  the  detention  of 
a  debt  cannot  be  other  than  the  interest  on  the  debt 
frau  the  time  when  it  was  due  under  the  pleadings 
until  the  time  for  the  entry  of  judgment.^  Where 
instalhoents  are  due  after  interest  begins,  t^eir 
psyment  -when  due  will  not  bar  the  recovery  of 
8«eraed  interest.^ 


Oompntatlon.  Where  there  is  no  stipulation  aa' 
to  interest  and  no  time  of  payment  of  the  sum  due 
is  mentioned,  interest  may  be  allowed  from  the  date 
of  the  bond,"  or,  where  the  time  for  payment  is 
stipulated,  from  that  date.*"  Interest,  as  damages, 
is  to  be  computed  from  the  time  of  the  breach, 
which  may  be  from  the  time  of  demand,*^  or  frcnn 
the  commencement  of  the  suit." 

243]  0.  Limitation  to  Amount  of  Praalty — 
1.  Li  Qfliural.  The  general  rule  is  that  in  an  action 
on  a  penal  bond  with  collateral  eonditionsi  no  re- 
covery can  be  had  in  excess  of  the  amount  named 
as  the  penalty,*"  unless  the  action  is  brought  not 
for  the  penalty  in  the  bond  but  on  the  covenants 


Mtine  Judgment  the  words  "no  Inter- 
est to  be  collected  thereon"  mean 
past  and  not  future  interest.  Stuart 
V.  Troutman.  (Ky.)  7  SW  58B. 

[b]  Wliez«  aotton  U  on  ■eaiie«. 
tntltm  bond  Interest  la  not  allow- 
able. Bonner  V.  Copley,  IS  lA.  Ann. 
GOf. 

sa.  Xew  Home  SewfoK  Mach.  Co. 
V.  Seaxo,  128  N.  C.  168.  18  BE  806. 

39.  Kilmer  v.  Oallaher,  107  lova 
ET6.  78  NW  685:  Stone  v.  Bennett,  8 
Mo.  41:  Fake  v.  Eddy.  15  Wend.  (N. 
T.)  76;  Miller  v.  BurrouKhs,  4  Johns. 
Ch.  (N.  Y.)  436;  Wilson  v.  Kelly,  19 
8.  C.  leO:  Watklns  v.  Lang,  17  S.  C. 
la.  See  Randall  v.  Burton,  26  U.  C. 
Q.  B.  9  (holding  that,  where  a  bond 
provided  that  Interest  on  the  prin- 
dpal  should  be  due  annually,  the 
sd.  fa.  Isnied  between  Interest  dates 
fanproperly  <dalmed  Interest  up  to 
•the  next  ensuliw  date  of  payment). 

[al  niMtmtUws*— <1)  Where  a 
bond  was  to  be  paid,  "two  thousand 
dollars  at  any  time  within  two  years 
from  the  date  of  this  Instrument 
.  .  .  balance  In  annual  payments 
.  .  .  with  Interest  .  .  .  until 
the  above-named  principal  aggre- 
gate sum  is  paid,  together  with  In- 
terest." interest  on  the  entire  amount 
from  date  was  Intended.  Kilmer  v. 
Gallaher,  107  Iowa  676,  78  NW 
685.  (2>  A  stipulation  exonerating 
the  obllgqr  from  interest  on  part 
payments  does  not  exonerate  htm 
from  payment  of  Interest  accrued 
at  the  time  of  such  part  payment, 
but  only  for  Interest  thereafter. 
Stone  V.  Bennett,  8  Mo.  41.  (3)  If 
Interest  Is  to  be  paid  yearly  on  the 
ftrst  day  of  a  certain  month  of  each 
year,  interest  will  commence  on  the 
Srst  day  of  the  named  month  next 
following  the  date  of  the .  bond. 
Pake  V.  EMdy,  16  Wend.  (N.  Y.)  76. 

(4)  Where  the  bond  read  "without 
Interest  but  with  Interest  If  not 
punctually  paid,"  on  nonpayment  of 
tiie  first  Installment  Interest  runs 
Irom  the  date  of  the  bond  and  not 
from  the  date  when  the  several  in- 
stallments become  payable.  Wake- 
field V.   Beckley,  14   8.   C.   L.  480. 

(5)  Although  the  principal  sum  is 
to  be  due  in  two  years  with  annual 
Interest,  such  interest  will  be  due 
in  one  year.  Smith  v.  Holmes,  19 
X.  T.  271.  (6)  Where  a  penal  bond 
was  given  and  the  money  was  not 
due  when  the  Judgment  was  recov- 
ered, but  only  when  the  condition  on 
which  the  payment  of  the  money 
retted  was  fulfllled.  Interest  runs 
only  from  Uiat  date.  Wilhlte  v.  Rob- 
erts. 4  Dana  (Ky.)  17}. 

[b]  joBd  asd  mill' Ib  Ms  ood* 
■tnud  toMthar^Xn  determining  the 
rate  of  fiitereat  which  a  bond  se- 
cured by  mortgage  l>eaTfl,  where  the 
bond  is  silent,  the  mortgage  may  be 
referred  to  In  a  controversy  between 
the  payee  of  tbe  bond  and  cine  who 
assumed  payment  by  pledge  of 
collateral.  Ex  p.  Powell,  74  3.  C. 
1)3,  64   SB  236. 

.  [c]  Part  payment  may  operate 
JT  stipulation  to  relieve  the  obligor 
'rom  future  Interest  on  the  sum 
paid.    Stone  v.  Bennett,  8  Mo.  41. 

[d]  latanst  Sm  coUU-^e  pay- 
Bant  of  lnter«rt  In  sold  may  be  en- 


forced where  so  stipulated,  even 
though  the  bond  is  payable  in  cur- 
rency. Pollard  v.  Pleasant  Hill,  19 
F.  Cas.  No.  11,253.  3  Dill.  196. 

[e]  Oomponnd  interest. — ^Where 
Interest  is  payable  annually,  it  may 
under  the  agreement  draw  only  an- 
nual interest  until  maturity  and 
simple  Interest  afterward  until 
paid.    Wilson  v.  Kelly,  19  S.  C.  180. 

rf]  Before  or  after  maturity,  ax 
both. — (1)  If  interest  is  payable  an- 
nually, annual  Interest  win  be  due 
on  agreed  installments  as  well  after 
maturity  as  before.  Watklns  v. 
Lang.  17  S.  C.  IS.  (2)  The  prlhclpal 
will  bear  Interest  after  maturity  as 
well  as  before  at  the  special  rate 
expressed  In  the  bond.  Jackson, 
etc.,  Co.  V.  Burlington,  etc.,  R.  Co., 
29  Fed.  474.  (3)  In  case  of  Install- 
ments the  specified  rata  In  the  bond 
will  be  given  on  each  installment 
from  its  maturity  until  payment  In 
full.  BlUa  V.  Sanders,  sfs.  C.  E84, 
10  SB  824. 

M.   In  re  Dixon,  [1900]  2  Ch.  661. 

41.  U.  S.  V.  aumey,  4  Cranch  (U. 
S.)  S33,  2  L.  ed.  618;  Prink  v.  South- 
ern Ilxpresa  Co.,  82  Oa.  IS,  8  SE  862, 
3  LRA  4«2:  BoBtrom  V.  Qibson,  111 
111.  A.  467. 

Interest  Inr  tray  of  damages  see 
Damages  [18  Cyo  831. 

48.  Camden.  V.  Ward,  67  N.  J.  L. 
668,  62  A  392. 

43.  Fake  v.  Eddy,  16  Wend.  (N. 
Y.)  76. 

44.  Purdy  v.  Phinips,  11  N.  Y, 
406  [aft  8  N.  Y.  Super.  869]. 

Time  dnrlsg  wUeh  interest  runs 
geueraUy  see  Interest  [22  Cyc  1G36]. 

46.    Wilson  V.  Anthony,  19  Ark.  16. 

40.  Conn. — American  Surety  Co. 
V.  Pacific  Surety  Co.,  81  Conn.  2B2. 
70  A  684,  19  L.RANS  83. 

Iowa, — Oetchell,  etc.,  Lumber,  etc., 
Co.  V.  Peterson.  124  Iowa  699,  100 
NW  650:  Ellyson  V.  Lord.  124  Iowa 
126.  99  NW  B82. 

Ky. — Hughes  v.  WlckHffe,  11  B. 
Mon.  202. 

Me.— Pennell  v.  Card,  96  Me.  892. 
52  A  801:  Wyman  v.  Robinson,  73 
Me.  384,  40  AraR  360. 

Mass. — Lelghtoa  v.  Brown,  98 
Mass.  616. 

Nebr.— Mullen  v.  Morria.  48  Nebr. 
696,  62  NW  74. 

"In  accordance  with  the  great 
weight  of  American  authority  the 
Judicial  rule  here,  as  to  interest,  is 
that  when  the  damages  for  the 
breach  of  a  nenal  bond  exceed  the 
penalty,  the  obligee  Is  entitled  to  In- 
terest on  the  penalty,  the  Interest 
period,  howevpr,  to  he  controlled  by 
the  right  of  the  obligee  to  interest 
upon  the  damages  agafnst  the  prin- 
cipal. That  is  to  say,  when  the  cir- 
cumstances are  such  that  the  prin- 
cipal is  chargeable  with  interest  on 
the  damages  accruing  from  the 
breach  of  a  bond  and  such  damages 
are  equal  to  or  exceed  the  penalty, 
the  interest  period  on  such  penalty 
will  commence  at  the  same  time  as 
that  against  the  principal  on  such 
damages.  Clark  v.  Wilkinson,  69 
Wis.  643,  18  NW  481.  When  the 
bond  IS  breached  under  this  rule,  the 
penalty,  to  the  amount  of  the  dam- 
ages, Immediately  beeomaa  the  debt 


of  the  sureties  and  bears  interest 
tbe  same  in  all  respects  as  any  other 
debt  due  on  contract,  if  the  princi- 
pal claim  bears  Interest.  If  the 
damages  are  certain  as  to  amount, 
or  may  be  made  certain  approxi- 
mately, either  by  mere  computation 
or  by  reference  to  known  market 
values.  In  short.  If  the  damages  are 
not  of  the  class  known  as  wholly 
unliquidated,  a  demand  on  the  prin- 
cipal starts  the  interest  period  run- 
nlng  against  htm,  hence  wtinst  his 
sureties.  Tf  no  demand  la  neces* 
sary  to  start  the  Interest  period 
againet  the  principal,  none  Is  re- 
quired against  the  sureties."  Where- 
att  V.  Gills,  103  Wis.  348,  353,  79  NW 
416.  74  AmSR  866. 

47.  Ives  V.  Merchan  ts  Bank;  1 2 
How.  (U.  S.)  169,  18  U  «d.  986: 
Gloucester  City  v.  Bsohbach,  64  N. 
J.  L.  160,  23  A  860:  Walcdtt  v. 
Harris.  1  R.  I.  404. 

4&  U.  S.  Bank  v.  MaglU,  2  F.  Cas. 
No.  929,  1  Paine  661  [aff  12  Wheat. 
611,  6  L.  ed.  711]  (holding  that,  in 
an  action  for  breach  of  a  bond  fw 
performance  of  a  collateral  covenant, 
where  there  has  been  no  previous 
demand  for  penalty,  or  acknowledg- 
ment that  it  la  due,  interest  may  be 
allowed  only  from  the  commence-, 
ment  of  the  action);  Sampson  Co.  v. 
Com.,  202  Mass.  826.  88  NE  911: 
Bassett  v.  Fidelity,  etc,  Co»  184 
Mass.  210,  68  NE  206,  100  AmSR  662; 
Warner  v.  Thurlo,  16  Maas.  154. 

49.  U.  s.— Dwyer  v.  U.  S.,  08  Fed. 
616.  35  CCA  488:  U.  S.  Bank  v.  Ma- 
glll,  2  F.  Cas.  No.  920,  1  Paine  6fil 
Taff  12  Wheat.  611.  6  L.  ed.  7111; 
Qoldhawk  V.  Dunanei  10  F.  Cas.  No. 
6,611,  2  Waah.  C.  C.  828;  lAwrenoe 
V.  U.  3.,  16  F.  Cas.  No.  8,146,  2  Mc- 
Lean SSI;  U.  3.  V.  Arnold,  24  F.  Caa 
No.  14,469,  1  Gall.  348  [atE  9  Cranch 
104.  3  L.  ed.  6711. 

Ala. — Tyson  v.  Sanderson,  46  AU. 
364. 

Del. — Beeson  v.  Beeson,  2  Del.  87. 

111.— Hill  Co.  V.  TJ.  S.  Fidelity,  etc., 
Co..  167  III.  A.  261  [alE  260  111.  242, 
95  NE  1601. 

Ind.~^tale  v.  Ford.  6  Blackf.  892. 

Iowa. — Sweem  v.  Steele,  6  Iowa 
362;  Bruce  v.  Sweatland,  Morr.  494. 
But  see  Sweem  v.  Steele,  10  Iowa 
374  (where  it  is  Intimated  that  a  re- 
covery In  excess  of  the  penalty 
might  be  allowed  in  the  case  of  bad 
faith,  fraud,  or  willfully  culpable 
neglect  of  defendant,  in  his  failure 
to  perform  the  conditions  of  his  con-' 
tract). 

Ky. — Moss  V.  Rowlett,  112  Ky.  121. 
65  SW  163,  358,  23  KyL  1411;  Uillett 
V.  Mlllett,  3  Ky.  Op.  431. 

Me.— Potter  v.  Tltcomb,  7  Me.  819. 

Md. — State  V.  Wayman,  2  OIU  A  J. 
264. 

Mass. — ^Huntress  v.  Burbank,  111 
Mass.  218. 

Mo. — St.  Louis  Bd.  of  Education  v. 
National  Surety  Co.,  183  Mo.  166.  82 
SW  70;  Sullivan  County  v.  Hatfield. 
108  Mo.  67,  17  SW  946;  Turner  v. 
Lord,  92  Mo.  113,  4  SW  420;  Showles 
V.  Freeman.  81  Mo.  640;  State  v.  San- 
dusky, 46  Mo.  377;  Farrar  v,  Christy, 
2  4  Mo.  463;  Rayburn  v.  Deaver,  8 
Mo.  104. 

N.  J.— Webb  V.  Fishi  ♦  N.  J.  L.  481. 
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contained  in  it,"  or  for  the  debt  secured,**  or 
unless  the  express  provision  of  the  bond,^'  or  the 
manifest  intention  o£  the  parties,'^  is  to  the  con- 
trary. But  judgment  cannot  be  entered  for  a 
sum  in  excess  of  the  penalty  named  in  the'  bond 
where  the  bond  is  unambiguous,  although  it  is  evi- 
dent that  too  small  a  sum  has  by  mistake  been 
inserted  as  a  penalty."  On  a  single  bond  for  pay- 
ment of  money,  damages  for  detention  may  be  re- 
covered in  addition  to  the  sum  named."  As  long 
as  any  portion  of  the  debt,  for  the  payment  of 
which  the  bond  is  conditioned,  remains  unpaid, 
plaintiff  may  recover  to  the  full  extent  of  the  pen- 
alty, if  necessary,  even  though  such  unpaid  balance, 
when  added  to  Uie  payments  previously  made,  ex- 

Co..  72  App.  Div.  60.  76  NTS  885.  38 
NYClvProc  41  [all  177  N.  T.  66 1  mem, 
69  KE  1180  mem];  John  Polhemus 
Printing  Co.  v.  Hallenheclt,  46  App. 
Dlv.  663,  61  NTS  1066;  Hovey  v. 
Rubber  Tip  Pencil  Co..  88  N.  T. 
Super.  428;  Pevey  v.  Sleight,  l_Wend. 
618-  Lewis  V.  Ball,  6  Cow.  688;  Fairlle 
V.  Lawson,  6  Cow.  424. 

N.  C. — New  Home  Sewing  Mach. 
Co.  V.  Seago.  128  N.  C.  168,  38  SB  805; 
Anthony  v.  Estes.  101  N.  C.  641,  8 
SK  347  [impliedly  overr  Stafford  y. 
Jones.  91  N.  C.  189];  Warden  v.  Niel- 
sen, 6  N.  C.  276,  8  AmD  691. 

S.  C. — Stelts  V.  Martin,  90  3.  C. 
14  72  SE  650;  Ellis  v.  Sanders,  84 
S.  C.  286,  IS  SE  417;  Daniels  v. 
Moses,  12  S.  C.  ISO:  Saunders  v. 
Hushes,  18  S.  O.  604;  Hale  v.  Hall. 
4  S.  C.  L.  316.  _  ^ 

Tenn.— Muse  v.  Swayne.  S  Lea  «6l. 
SI  A^R  607;  Cherry  v.  Mann.  Cooke 
268,  6  AmD  696.  «  „  ™ 

Tex.— Grand  Lodge  A.  O.  C.  W.  ^^ 
Cleghorn,  20  Tex.  Civ.  A.  184,  48  SW 
760. 

Vt.— Mlltlmore  v.  Bottom,  86  Vt. 
168,  28  A  872.  „ 

W.  Va.— State  v.  Purcell,  SI  W. 
Va.  44,  6  SE  301. 

Eng. — Branscombe  v.  Scarbrough. 
8  Q  B.  18,  61  ECL  13.  116  Reprint 
B:  Lloyd  v.  Hatchett,  Anstr.  626.  145 
Reprint  966;  Kntght  v.  Maclean,  8 
Bro.  Ch.  496,  29  Reprint  664;  Tew  v. 
Wlnterton,  3  Bro.  Ch.  489,  29  Reprint 
660;  Kettleby  v.  Kettleby,  Dick.  614, 
21  iReprlnt  869:  Gibson  y.  Egerton. 
Dick.  408.  21  Reprint  828;  McClure 
V.  Dunkin,  1  East  486,  102  Repr'nt 
169:  Shutt  V.  Procter.  2  Marsh.  226; 
Wilde  v.  Clarkaon,  6  T.  R.  308.  101 
Reprint  666;  Ex  p.  Mills,  2  Ves.  Jr. 
296.  30  Reprint  640;  Brangwin  v. 
Perrot.  W.  BI.  1190.  96  Reprint  701. 
But  see  Lonsdale  v.  Church.  2  T.  R. 
388.  100  Reprint  209  (where  the  court 
was  of  the  opinion  that  recovery  was 
not  limited  by  the  penalty  if  the 
bond  was  to  account  for  money  to  be 

Ont. — Exchange  Bank  v.  Springer, 
18  Ont.  A.  890;  Randall  v.  Burton. 
25  U.  C.  Q.  B.  9;  McMahon  v.  Inger- 
Boll.  6  U.  C.  Q.  B.  O.  S.  801. 

[a]  A  wxtt  of  diminution  may  be 
granted  to  correct  a  Judgment  en- 
tered for  the  sum  awarded  in  an 
action  of  debt  on  bond,  Instead  of 
being  entered  for  the  penalty  of  the 
bont  etc.  Plsher  v.  State,  1  Harr. 
ft  J.  (Md.)  416. 

AnMndmakt  of  Jndcmmt  see  supra 
I  289. 

BO.  U.  8.— Martin  v.  Taylor,  16 
F.  Cas.  No.  9,166.  1  Wash.  C.  C.  1. 

Iowa. — Sweem  v.  Steele,  6  Iowa 
362. 

Mich.— Praaer       Little,  IS  Mich. 
ISE,  87  AmD  741  and  note. 

Minn. — ^Melnert    v.    Bottcher,  60 
Minn.  204,  62  NW  276. 

Pa. — New  Holland  Tump.  Co.  v. 
lAnoaster  County,  71  Pa.  442;  Dick 
T.  Oaaklll,  2  Whart  184;  Graham  v. 
Blckham,  2  Teates  SS,  4  Dall.  149,  1 
L.  ed.  778,  1  AmD  SSS  and  note. 


ceeds  the  penalty." 

In  a  nut  in  eqiiity  for  the  recovery  of  a  bond 
debt,  either  on  the  bond  itself,  or  on  a  mortgage 
given  to  secure  such  bond,  the  obligee  is  entitled 
to  recover  the  full  amount  due,  although  it  exceeds 
the  penalty.^'  The  same  role  applies  where  the 
action  is  on  a  debt  for  whieh  tiie  bcmd  is  a  eol- 
lateral  security." 

244]  2.  Interest  in  Excess  of  Penalty.  In 
the  United  States,  by  the  great  weight  of  authority,, 
interest  may  be  allowed  on  the  principal  sum,  al- 
though the  recovery  may  be  more  than  the  amount 
of  the  penalty."  In  some  jurisdictions,  however,  a 
contrai?  rule  prevails.""  Interest,  where  alloved 
in  these  eases,  is  allowed  as  danuges  for  wrongs 


.  ea.  TTS,  1  Amu  sss  ana  note. 
Eng- — ^Harrison  v.  Wright.  IS  E!ast 
S4S.  104  Reprint  402:  Winter  v.  THm- 
mer,  W.  Bl.  S96,  9S  Reprint  SSS. 


[a]    Kay  be  a  recovery  for  eaoh 

breaob  as  it  occurs  although  beyond 
the  penalty.  Meinert  v.  Bottcher,  60 
Mjnn.  204.  62  NW  276. 

51.    Hughes  V.  Hughes.  64  Pa.  240. 
Sa.    Stelts  V.  Martin,  90  S.  C.  14, 
72  SE  6S0. 

B3.  Helena  v.  Fitzpatrlck,  36  Ark. 
683  (holding  that,  where  a  bond  was 

fiven  to  secure  the  payment  of  rent 
or  premises  rented  for  a  year,  and 
the  sum  named  in  the  condition  to 
be  paid  as  monthly  rent  was  exactly 
the  amount  of  the  penalty,  the  in- 
tention of  the  obligor  to  give  se- 
curtty  for  the  years  rent  and  not 
merely  for  one  month  was  clear,  and 
that  his  liability  extended  beyond  the 
penalty  accordingly) . 

84.    Raybum  v.  Deaver.  8  Mo.  104. 

66.  Roulaln  v.  McDowall.  1  S.  C. 
L.  490;  Tennant  v.  Gray,  6  Munf. 
(19  Va.)  494;  Holdipp  v.  Otway,  2 
Saund.  106,  86  Reprint  808. 

Be.  Ellis  v.  Sanders,  34  S.  C.  236, 
13  SE  417;  Smith  v.  Macon.  10  S.  C. 
Eq.  339,  840  (where  the  court  said: 
"The  penalty  Is  to  secure  the  pay- 
ment of  the  whole  condition ;  any 
part  of  It  remaining  unpaid  is  a  for- 
feiture of  the  penalty,  whlqh  is  the 
debt  at  law.  The  party  to  be  re- 
lieved against  it  in  eQUlty,  must  pay 
the  amount  teally  due  on  the  con- 
dition. What  is  the  amount  due  on 
It?  The  balance  of  the  debt  speci- 
fied In  the  condition,  after  applying 
the  payment  at  the  time  it  was  made 
to  the  extinguishment  of  the  Interest 
at  that  time,  and  the  residue  to  the 
principal,  with  Interest  on  the  bal- 
ance to  the  present  time.  If  this  la 
less  than  the  penalty  (as  It  Is  ad- 
mitted to  be),  the  defendant  can 
only  claim  to  be  relieved  from  the 
penalty,  by  paying  such  balance"). 

67.  Hutchinson  v.  Swartsweller, 
81  N.  J.  Eq.  205;  Robblns  v.  Long, 

16  N.  J.  Eq.  59;  Clark  v.  Abingdon. 

17  Ves.  Jr.  106.  109,  34  Reprint  41 
(where  the  master  of  the  rolls  said: 
"In  this  case  the  creditor  has  two 
securities:  one  by  bond;  the  other 
by  mortgage.  If  he  sues  upon  the 
former,  he  cannot  have  interest  be- 
yond the  penalty:  but  the  mortgage 
la  to  secure,  payment,  not  of  the 
bond,  but  of  the  sum,  for  which  the 
bond  was  given,  together  with  all 
interest  that  may  grow  due  thereon. 
The  same  sum  therefore  is  secured 
by  different  instruments:  by  a 
penalty,  and  by  a  specific  lien.  The 
creditor  may  resort  to  either;  and. 
if  he  resorts  to  the  mortgage,  the 
penalty  Is  out  of  the  question.  The 
mortgage  ia  not  for  that.").  _ 

B8.  Kirwane  v.  Blake,  4  Bro.  P.  C. 
632.  2  Reprint  363. 

W.  U.  S.— Perit  v.  Wallis,  2  Dall. 
262,  1  L.  ed.  370;  U.  S.  v.  Walker, 
128  Fed.  1012;  Blewett  v.  Front  St. 
Cable  R.  Co.,  51  Fed.  626,  2  CCA 
415  [aff  49  Fed.  1261;  U.  S.  Bank  t. 
Maglll.  2  F.  Cas.  No.  929,  1  Fatne 
661  ralf  12  Wheat  611,  6  L.  ed.  7111. 

Ark. — Sinivant  T.  Beardon,  6  Ark. 
140. 

Conn. — American  Surety  Co.  v. 
Pacific  Surety  Co^  81  Conn.  262,  70 
A  684,  19  LRANS  88  and  note; 
Washington  County  Ins.  Co.  Col- 


ton,  26  Conn.  42;  Carter  v.  Carter. 
4  Day  30,  4  AmD  177. 

Iowa. — Getchell,  etc..  Lumber,  etc.. 
Co.  v.  National  Surety  Co.,  100  NW 
1123;  Getchell,  etc.,  Lumt>er,  etc., 
Co.  V.  Peterson,  124  Iowa  699,  100 
NW  660:  Ellyson  v.  Lord,  124  Iowa 
125,  99  NW  682. 

Kan. — BurchQeld  v.  HaCTey,  34  Kan. 
42,  7  Pa.  648  [overr  Simmons  v. 
Garrett.  McC.  821. 

Ky. — Carter  v.  Thorn,  18  B.  Mon. 
ei3;  Hughes  v.  Wickllffe.  11  B.  Mon. 
202. 

Me.— -Pennell  v.  Card,  96  Me.  892, 
52  A  801  (payment  of  damages  ad- 
Judged  to  be  due  by  reason  of  con- 
struction of  railroad) ;  Wyman  v. 
Robinson,  73  Me.  384,  40  AmR  360. 

Mass. — Rowe  v.  Peabody,  207  Mass. 
226,  93  NE  604;  Sampson  Co.  v.  Com., 
202  Mass.  826,  88  NE  911;  Basnett 
V.  Fidelity,  etc.,  Co.,  184  Mass.  210, 
68  NE  205.  100  AmSR  S52;  L,elghton 
V.  Brown,  9  8  Mass.  616;  Brl  gh  ton 
Bank  v.  Smith,  12  Allen  243.  90 
AmD  144;  Warner  v.  Thurlo.  15 
Mass.  154;  Harris  v.  Clap,  1  Mass. 
308,  2  AmD  27. 

Nebr.— Mullen  v.  Morris,  43  Nebr. 
596.  62  NW  74. 

N.  J.-— Camden  v.  Ward,  67  N.  J.  L. 
558.  62  A  392;  Gloucester  City  v. 
Escbbach,  64  N.  J.  L.  160,  23  A 
360;  Long  v.  Long,  16  N.  J.  Eq.  69. 

Pa. — Boyd  V.  Boyd.  1  Wattes  366. 

R.  I. — Walcott  v.  Harris.  1  R.  I. 
404. 

Vt.— Wllllama  v.  Wlllson.  1  Vt. 
266. 

Va, — ^Tennant  V.  Gray,  i  Munf. 
(19  Va.)  494. 

Wis.— Whereatt  v.  Ellis,  103  Wis. 
348.  79  NW  416^4  AmSR  868. 

See  Moss  v.  Wood,  R.  M.  C^arlt. 
(Ga.)  42  (bond  for  payment  of 
money). 

"The  true  rule  ...  Is  that,  upon 
an  action  on  a  bond  with  condition 
annexed.  If  It  appears  that  the  con- 
dition has  been  broken,  and  that  the 
sum  really  due,  or  the  damage  actu- 
ally sustained,  exceeds  the  penalty, 
the  plaintiff  may  recover  the  penalty 
as  a  debt  and  substantial  damages 
for  its  detention,  measured  by  inter- 
est thereon  from  the  time  the  penalty 
ought  to  have  been  paid  and  not  ex- 
ceeding in  the  whole  the  sum  really 
due  or  the  damage  actually  sus- 
tained. While  the  modern  Bngli»fa 
decisions  seem  adverse  to  this  view, 
the  weight  of  American  authority  is 
decidedly  in  its  favor.  .  .  .  Where  a 
different  rule  has  been  established 
strong  protests  have  been  elicited." 
Gloucester  City  v.  Eschbaoh.  64  N.  J. 
U  160,  23  A  860. 

[a]  la  sjsuiuiwit  on  a  msortraff* 
conditional  Judgment  for  amount  of 
principal  and  Interest  due  on  the 
mortgage,  exceeding  the  penalty  of 
the  bond.  Is  proper.  Pitta  v.  Tllden. 
2  Mass.  118. 

Umitatioa  of  XlaUUtr  of  raretr 
to  amount  of  bond  see  Principal  and 
Surety  [32  Cyc  121]. 

60.  Mich. — People's  Sav.  Bank  v. 
Campau.  124  Mich.  101,  S2  NW  803; 
Fraser  v.  Little,  IS  Mich.  196.  87 
AmD  741  and  note. 

Mo. — St.  Louis  Bd.  of  Education 


For  later  eaiea,  dsvalopmaata  and  obaaffM  In  the  law  see  cumulative  Annotations,  same  title,  patf « 
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folly  vidiholdiiig  a  pajment  which  has  become 
dne,"^  and  the  eonrt  mayt-on  Aonuderation  of  the 
xefnae  it.**  In  equity,  interest  may  be 
aUoved  b^ond  the  praalty  as  against  the  principal 
debtor."*  Under  the  mle  notw  as  the  majority 
role,  where  the  damages  equal  or  exceed  the  pen- 
alty, interest  is  to  be  computed  on'  the  penalty^** 
and  the  judgment  cannot  exceed  the  penalty  and 
inters  uereou  firom  the  time  of  breach,''  or  the 
eoioiiiencement  of  the  action.** 

la  England  the  rule  at  law  is  that  interest  ean- 
not  be  allowed  where  the  allowance  would  carry 


the  amount  of  the  recovery  beyond  the  amount 
of  the  penalty  and  costs,*'  although  an  exception 
to  this  rule  is  recognized  where  the  bond  is  for  the 
payment  of  money,  and  the  penalty  merely  equals 
the  amount  to  be  paid.**  The  general  rule  in  equity 
is  the  same  as  at  law,**  although  some  exceptional 
cases  have  been  reco^ized^"  as  where  the  creditor 
has  been  prevented  by  injunction  tcom  enforcing 
payment,"  or  ^ere  there  is  an  unreasonable 
delay." 

Interest  on  Judgment.    The  view  that  interest 

cannot  be  allowed  in  ezcegs  of  the  amount  of  the 


National  Surety  Co.,  18t  Ho.  16«,  82 
SW  TO;  State  v.  Sandusky,  46  Mo. 
177:  Parrar  v.  Christy,  24  Mo.  462. 

N.  C — New  Homa  Sewlnc  Madt. 
Co.  V.  SeaEO,  12S  N.  C.  IST  *S  SE 
805:  Warden  v.  NellBon,  6  N.  a  276. 
t  AmD  691. 

S.  C. — Stroble  v.  Large,  14  3.  C.  L. 
112;  Bonaall  v.  Taylor.  12  8.  C.  £.. 
5U3;  Smith  v.  Vanderhorat,  12  S.  C. 
L.  328.  10  AmD  644. 

Tenn. — IxtulsviUo,  etc.,  Co.  V.  U. 
S.  Fidelity,  etc,  Co.,  12B  Tenn.  668, 
690,  148  SW  671  (where  the  court 
said:  "There  is  a  case  apparently 
aBstalnlng  the  opposite  view;  that 
la.  the  case  of  Nashville  First  Nat. 
Bank  T.  U.  S.  Fidelity,  etc.,  Co..  1X0 
Tenn.  10,  76  SW  1076,  100  AmSR 
765.  But  what  was  there  Bald  upon 
the  subject  was  merely  an  inadver- 
tence occuiinc  at  the  close  of  the 
ophtlon.  The  snhjeot  was  not  dls- 
coased  In  that  case,  nor  was  any 
error  asslened  unon  the  point"); 
Rhea  v.  McCorkle,  11  Hetak.  416; 
State  V.  Blakemore,  7  Heistt.  688; 
Overall  t.  Babson,  2  Tera.  71 ;  Cherry 
V.  Mann,  Cooke  268,  S  AmD  666. 

[a]   b  »nr  Toxk  (1)  •the  statute 

Srovides  that  the  damaaes  for  a 
reach  or  saceessivs  breaches  of  the 
condition  of  a  bond  for  the  perform- 
ance of  an  act  canuot  In  the  aggre- 
cate  exceed  the  penal  sum,  except 
where  the  condition  is  for  the  pay- 
ment of  money,  in  which  case  they 
cannot  exceed  the  penal  sum  witb 
interest  thereon  from  the  Ume  de- 
fendant made  default  In  the  per- 
formance of  the  condition.  Under  this 
statute,  where  the  bond  Is  not  for 
the  recovery  of  money  only,  Interest 
cannot  be  added  to  the  amount  of 
the  bond.  Sacha  v.  American  Surety 
Co..  72  App.  Dly.  60,  76  NTS  236 
(aff  177  NT  Y.  561  mem,  69  NB  1190 
mem];  John  Polhemus  Printing  Co. 
T.  Hallenbecfc,  46  App.  DIv.  568,  61 
NTS  1056  (where  the  bond  was  for 
tbe  performance  of  a  covenant  for  a 
renewal  of  the  lease).  (2>  Prior  to 
this  statute  the  recovery  of  interest 
In  excess  of  the  penalty  on  bonds 
for  the  payment  of  money  was  al- 
lowed. Lyon  v.  Clark,  8  N,  T.  148; 
Cook  V.  Tousey,  3  Wend.  444;  Smedea 
T.  HooKbtalln«r.  S  Cal.  48.  2  AmD 
150:  Mower  v.  Kip.  6  Palffe  88.  29 
AmD  748  and  note  [rev  2  Edw.  165]. 
(I)  But  It  was  held  that  recovery  on 
a  bond  for  the  performance  of  an 
act  might  consist  of  the  actual  dam- 
ages up  to  the  penalty  and  Interest. 
Beers  v.  Shannon,  73  N.  Y.  292.  But 
see  Falrlle  v.  Lawson,  6  Cow.  424 
(holding  recovery  limited  by 
penalty). 

SI.  Blewett  v.  Front  St.  Cable  R. 
Co.,  51  Fed.  626.  2  CCA  415  [aff  49 
Fed.  1261;  Goldhawk  v.  Duane,  10 
P.  Gas.  No.  5.511,  2  Wash.  C.  C.  823; 
Brishton  Bank  v.  Smith,  12  Allen, 
(Mass.)   243,  251,  90  AmD  144. 

[a]  X«Mon  for  role. — "The  theory 
upon  which  this  recovery  of  In- 
terest Is  permitted  Is  that  there  has 
been  an  unlawful  detention  of  money 
after  the  duty  to  pay  It  came  Into 
existence,  and  the  Interest  Is  allowed 
u  damages  therefor."  American 
Surety  Co.  v.  Pacific  Surety  Co.,  81 
Conn.  262.  269,  70  A  684,  19  LRAN8 
tl.  To  same  effect  Blewett  v.  Front 
8t.  Cable  R.  Co.,  51  Fed.  625,  2  CCA 
IIS. 

as.  Blewett  t.  Front  St  Cable  R. 
Od^  si  Pad.  eiS,  S  CCA  416  [afC  4» 


Fed.  1261;  SUte  t.  Wayman.  2  Gill 
&  J.  (Mo.)  264;  Leighton  V.  Brown, 
98  Mass.  616. 

[a]  Vo*  sxanple,  an  allowance  of 
interest  was  properly  refused  where 
a  bond  was  executed  by  defendant 
to  plaintiff  in  a  penalty  to  the  value 
'of  certain  land  conveyed  by  plaintiff 
on  the  same  date,  which  bond  re- 
cited that  the  land  was  conveyed  to 
an  assignee  of  defendant  as  part  of 
a  bonus  given  to  secure  the  building 
of  a  cable  railroad,  and  was  con- 
ditioned for  the  construction  of  the 
road,  but  interest  was  disallowed 
on  a  breach  of  the  bond,  for  the 
reason  that  the  lots  were  wholly 
unproductive  and  yielded  no  Income. 
Blewett  v.  Front  St.  Cable  R.  Co^  51 
Fed.  626,  2  CCA  416  [aff  49  Fed. 
1261. 

63.  Taiewell  v.  Saunders,  13 
Gratt.  (64  Va.)  SS4,  868;  Baker  v. 
Morris,  10  Leigh  (87  Va.)  284. 

"The  true  doctrine  with  ua  Is,  that 
full  Interest  on  a  bond,  or  Judgment 
for  a  penalty,  la  generally  recover- 
able at  law  or  In  equity,  though  the 
principal  and   interest   exceea  the 

?'enalty.  The  only  difference  between 
he  two  forums  being,  that  accord- 
ing to  the  atrlet  rules  of  law  the 

Jenalty  must  still  be  regarded  In 
orm  as  the  deht,  and  the  excess  of 
Interest  can  only  be  recovered  indi- 
rectly in  the  shape  of  damages; 
while  equity  takes  no  notlcs  of  the 
penalty,  but  gives  a  direct  decree 
for  the  principal  and  running  In- 
terest, as  in  other  cases.  Full  In- 
terest should  always  be  given,  though 
there  he  a  penalty,  and  the  principal 
and  Interest  exceed  it,  wherever  full 
interest  would  be  given  if- there  wore 
no  penalty.  In  other  words,  the 
penalty  should  have  no  effect  on  the 
question  of  interest,  except  in  regard 
to  the  form  of  recovering  the  excess 
In  an  action  at  law  upon  the  bond." 
Tazewell  v.  Saunders,  supra. 
■  64.  U.  S.— U.  S.  Bank  v.  Magill,  8 
F.  Cas.  No.  929,  1  Paine  661  [aff  12 
Wheat.  611.  6  L.  ed.  711]. 

Conn. — American  Surety  Co.  v. 
Pacific  Surety  Co.,  81  Conn.  262,  70 
A  584.  19  LRAN3  8S;  Washington 
County  Ins.  Co.  v.  Colton,  26  Conn. 
42. 

Kan. — Burchfield  t.  Haffey,  S4  Kan. 
42,  7  P  648. 

Ky. — Carter  v.  Thorn,  18  B.  Men. 
613;  Hughes  v.  WlckUtCe,  11  B.  Mon. 

202. 

Me.— Pennell  v.  Card.  96  Me.  8B2, 
62  A  801;  Wyman  v.  Robinson,  7» 

Me.  384,  40  AmR  360. 

Mass. — Rowe  v.  Peabody,  207  Mass. 
226,  93  NB  604;  Sampson  Co.  v.  Com., 
202  Mass.  326,  88  NB  911;  Basaett  v. 
Fidelity,  etc.,  Co.,  184  Mass.  210.  68 
NE  205,  100  AmSR  652;  Brighton 
Bank  v.  Smith,  12  Allen  243,  90  AmD 
144. 

N.  J. — Camden  v.  Ward,  67  N.  J.  L. 
558.  52  A  392:  Gloucester  City  v. 
Eschbach.  54  N.  J.  L.  160.  28  A  360. 

Pa.— Perit  v.  Wallla,  S  Dall.  862, 
1  L.  ed.  370. 

Wis. — Whereatt  v.  Ellis,  103  Wis. 
348,  79  NW  416,  74  AmSR  865. 

66.  U.  S.— U.  S.  V.  Arnold,  24  F. 
Cas.  No.  14,469,  1  (3all.  848. 

Ala. — Tyson  V.  Sanderson,  45  Ala. 
364. 

Conn. — Carter  v.  Carter,  4  Day  30, 
4  AmD  177. 

Ky.— Hughes  v.  Wlckllffe,  11  B. 
Mon.  808. 


^^Md.— State  v.  Wayman,  2  OUl  ft  J. 

Mass. — Harris  t.  Clap,  1  Bffaas.  808, 

2  AmD  21. 

Nebr. — Mullen  V.  Morris,  43  Nebr. 
596.  62  NW  74. 

66.  Warner  v.  Thurlo,  15  Mass. 
164. 

67.  Hellen  v.  Ardley,  3  C.  &  P.  12. 
14  ECL  426;  Hughes  v.  Wynne.  I 
Myl.  ft  K.  20.  7  EngCh  20,  39  ile- 
prlnt  688;  Hefford  v.  Alger,  1  Taunt 
218,  127  Reprint  816;  Clarke  v. 
Seton.  6  Vea.  Jr.  411,  81  Reprint 
1119;  Walters  v.  Meredith,  3  T.  ft 
C.  Exch.  264.  Contra  Holdlpp  v. 
Otway,  2  Saund.  106,  86  Reprint  808; 
Lonsdale  v.  Church,  t  T.  R.  388,  100 
Reprint  206. 

68.  Francis  v.  Wilsoh,  R.  ft  M. 
105.  21  ECL  711.  .  »  «. 

69.  Hatton  v.  Harris,  [1892]  A. 
C.  647  (holding  that  Interest  beyond 
penalty  coum  not  be  allowed  aa 
against  a  subsequent  encumbrance); 
Knight  V.  Maclean,  8  Bro.  Ch.  496, 
29  Reprint  864;  Tew  v.  Winterton,  8 
Bro.  Ch.  489,  29  Reprint  660:  Stewart 
V.  Rumball.  2  Vern.  Ch.  609,  28  Re- 
print 926;  Hale  v.  Thomas,  1  Vern. 
Ch.  849,  23  Reprint  516;  Clarke  v. 
Seton,  6  Ves.  Jr.  411,  31  Reprint 
1119.  See  In  re  Dixon.  [1900]  2  Ch. 
661,  676  (Where  Rigby,  T.  J.,  said: 
"As  a  main  part  of  the  appeal  in 
this  case  was  based  upon  the  argu- 
ment that  a  bond  within  the  stat- 
ute 4  ft  6  Anne,  c.  16,  s.  18,  does  not 
carry  interest  properly  so  called, 
but  that  damages  only  can  be  re- 
covered for  nonpayment  of  the  sum 
secured  by  the  bond,  though  &  Jury 
may  give  such  damages  in  the  shape 
of  Interest,  it  may  l»e  worth  while 
to  repeat  the  often-stated  grounds 
which  shew  such  argument  to  have 
no  foundation.  The  Court  of  Chan- 
cery gave  relief  against  the  strict- 
ness of  the  common  law  in  cases  of 
penalty  or  forfeiture  for  nonpay- 
ment of  a  fixed  sum  on  a  day  certain, 
on  the  principle  that  the  failure  to 
pay  principal  on  a  certain  day  could 
be  compensated  sufHclently  by  pay- 
ment of  principal  and  interest  with 
costs  at  a  subsequent  day.  It  had 
no  jurisdiction,  until  quite  modern 
times,  to  give  damages  for  breach  of 
contract,  but  could  always  refer  It 
to  a  master  to  compute  interest  and 
costs.  The  principle  Included,  but 
was  not  confined  to,  the  case  of  a 
common  money  bond  with  a  penalty, 
but  of  course  did  not  extend  to  the 
case  of  a  single  bond  where  there  was 
no  penalty  to  relieve  against.  The  ex- 

Ilanatlon  given  by  Lord  Macclesfield 
r.  C.  In  the  leading  case  of  Peachy 
v.  Somerset,  Str.  446,  453,  93  Re- 
print 626  has  always  been  received 
as  correct:  "The  true  ground  of 
relief  against  penalties  Is  from  the 
original  Intent  of  the  case,  where 
the  penalty  Is  designed  only  to  se' 
cure  money,  and  the  Court  givel 
him  all  that  he  expected  or  de8lre<f 
— that  Is,  principal  and  Interest"  Y, 
Contra  Elliot  v.  Davis,  Bunh.  2^ 
145  Reprint  681. 

70.  Audely  v.   ,  Hardres  186. 

145  Reprint  419;  Duvall  v.  Terrey. 
Show.  P.  C.  16,  1  Reprint  11. 

71.  Morgan  v.  Morgan,  Dick.  643, 
21  Reprint  421;  Grant  v.  Grant.  8 
Russ.  598,  3  EngCh  698,  88  Reprint 
699. 

72.  Anonymous,  L  Salk.  164, 1 91 
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penalty  will  not  prevent  ft  judgment  to  damages 
equaling  the  penalty  from  drawing  interest  from 
the  date  of  its  ren^tion."  Hence  in  an  action  of 
debt  on  a  judgment  on  a  bond  for  the  payment  of 
money,  interest  may  be  recovered,  although  in  ex- 
cess .  of  the  penalty/*  the  reason  being  that  the 
bond  has  become  merged  in  another  and  higher  se- 
curity and  constitutes  a  new  debt."  "Where  the 
original  cause  of  action  is  not  regarded  as  bearing 
interest,  interest  from  the  date  of  the  judgment  on 
a  bond  cannot  be  awarded  in  a  proceeding  by 
sci.  fa.  on  the  judgment." 

[$  245]  D.  Assessment  of  Damages.  Following 
the.  statutes  of  8  &  9  Wm.  Ill  c  11  $  8,  and  4  Anne 
c  16  $  13,  it  was  the  English  practice,  which  has 
been  followed  in  the  United  States,  for  the  court 
to  assess  the  damages  due  on  a  money  bond,  where 
the  ascertainment  of  the  amount  was  a  matter  of 
simple  computation,"  and  to  submit  to  the  jury 
the  question  of  the  amount  of  damages  arising 
from  tjic  breach  of  bonds  conditioned  for  the  per- 
formance of  collateral  covenants,'"  although  even 


in  the  latter  ease  the  eonrt  may  assess  the  damages 

on  the  eonsent  of  tile  parties.^*  In  some  jurisdic- 
tions the  practice  is  to  submit  a  disputed  question 
as  to  the  amount  of  damages  to  a  referee  or  to  an 
assessor,^  the  hearing  before  whom  is  an  assess- 
ment of  damages  according  to  equitable  principles, 
and  no  pleadings  on  either  side  are  required;"*  nor 
can  any  defect  or  admission  in  the  previous  plead- 
ings deprive  either  party  of  the  right  to  a  complete 
adjustment  of  all  the  claims  secured  by  the  bond." 
On  an  inquiry  as  to  the  amount  of  damages,  after 
a  judgment  for  plaintiff  by  default,  the  jury  cannot, 
no  matter  what  the  proof  is,  find  for  defendant." 
And  in  the  absence  of  any  evidence  by  defendant 
as  to  the  amount  of  plaintiff's  damages  it  has  been 
beld  that  such  amount  cannot  be  fixed  by  the  jury 
at  a  less  Bum  than  the  penalty  of  the  bond."*  An 
excessive  assessment  may  be  reduced."  And  after 
a  verdict  and  judgment  for  the  penal  sum  pay- 
ments made  by  defendant  on  the  bond  may  in  some 
jurisdictions  be  shown.""  Damages  on  indemnity 
bonds  are  assessed  up  to  the  time  of  triaL'^ 


BONDSHAN.*  A  surety;'  one  who  is  bound  by 
a  writing  obligatory  for  the  performance  of  the 

78.  People's  Sav.  Bank  v.  Campau. 
124  Mich.  106,  82  NW  803:  White 
Sewln?  Mach.  Co.  v.  Dakin,  88  Mich. 
S81.  49  NW  688.  13  L.RA  313; 
Richardson  v.  Richardson,  16  S.  C, 
Eq.  103. 

74.  Fraaer  v.  Little,  18  Mich.  195, 
87  AmD  741  and  note;  Smith  v. 
Vanderhorst,  12  S.  C.  L.  828.  10  AmD 
674;  HcClure  v.  Dunkln,  1  East  436, 
102  Reprint  169;  Blackmore  v. 
Plemrns,  7  T.  R.  44S  101  ReprInt 
1089;  Clarke  v.  Setoo,  6  Vea.  Jr.  411, 
»1  Reprint  1110.  "       „  „ 

75.  Smith  V.  Vanderhorst,  12  S.  C. 
L.  328*,  10  AmD  674;  McCIure  v.  Dun- 
kin,  1  East  4S6,  102  Raprtnt  1G9, 

W.  Mann  v.  Taylor.  12  S.  C.  L.  171. 
See  Trice  v.  Turrentine,  36  N.  (^212, 
S20  (where  the  court  said:  "When 
there  is  a  penal  bond  for  the  payment 
of  money,  Interest  may  be  recovered 
upon  the  sum  really  due,  up  to  the 
tune  of  payment,  even  after  iuAg- 
tnent:  that  is  provided  for  by  the 
Statute  of  Ann,  Rev.  Stat.  cn.  81, 
Bees.  1Q6,  107.  But  If  the  condition 
is,  for  the  performanoe  of  some  col- 
lateral act,  as  to  execute  a  mortgage 
or  deed  of  trust,  as  additional  secur- 
ity for  the  payment  of  money,  inter- 
est cannot  be  recovered  upon  the 
daiuaEres  assessed,  for  that  Is  regu- 
lated by  the  Statute  8  and. 9  Will., 
Rev.  Stat.,  ch.  31,,  sec.  03,  by  which 
it  Is  provided.  'If  by  reason  of  any 
execution  executed,  the  plaintiff  shall 
be  fully  paid  all  such  damages  so  to 
be  assessed,  with  hla  costs  of  suit 
and  all  reasonable  charges  and  ex- 
penses for  executing  said  execution, 
the  body,  lands  and  goods  shall  be 
forthwith  discharged  from  said  exe- 
cution" "). 

77.  U.  S. — U.  S.  v.  White,  28  P.  Caa. 
No.  16.686.  4  Wash.  C.  C.  414. 

Ark. — Witt  V.  State.  14  Ark.  173. 

D.  C. — Bleber  v.  Gans.  24  App.  617. 

Ind. — TannehlU  v.  Thomas,  1 
Blackf.  144. 

Mo. — Mutual  Ben.  InB.  Co.  V.  Brown, 
80  Mo.  A.  469. 

[a)  Where  Judgment  Is  enteTed  on 
wanraat  of  attoraey. — Where  a  judg- 
ment for  the  penalty  of  a  bond  Is  en- 
tered by  virtue  of  a  warrant  of  at- 
torney, no  scl.  fa.  Is  necessary  to 
ascertain  the  sum  for  which  execu- 


act  of  another;'  one  who  is  bound,  or  who  gives 

security,  for  another.*  , 


tlon  shall  Issue.  The  amount  of  the 
execution  Is  entirely  within  the  con- 
trol of  the  court  which  can  interfere 
to  reduce  the  amount  If  required. 
Skldmore  v.  Bradford,  4  Pa.  296; 
Com.  V,  Joyce,  18  Pa.  Co.  193;  Cochlin 
v.  Com„  11  WklyNC  (Pa.)  460. 

78.  U.  S. — Davidson  v.  Brown,  7  F. 
Cas.  No.  3,601,  1  Cranch  C.  C.  260; 
U.  S.  v.  White,  28  F.  Cam.  No.  16.686, 
4  Wash.  C.  C.  414. 

Ark.— Outlaw  v.  Tell,  8  Ark.  846. 
III.— McDole  V.  McDole.  106  111.  452. 
Ind.—McKay  v.   Craig,   6  Blackf. 
168;  Perkins  v.  Smith,  2  Blackf.  171; 
Tannahlll  v.  Thomas,  1  Blackf.  144. 

Md.— Sasscer  V.  Walker,  6  CfUl  &  3. 
lOZ.  26  AmD  272. 

N.  T. — Van  Benthuraen  v.  Do  Witt, 
4  Johns.  213. 

S.  C— Cowan  v.  McCuUough.  9  S.  C. 
t*.  165;  Howard  v.  Gale,  4  S.  C.  L.  96. 

[a]  Wzlt  of  bmnlvr* — Damages  may 
be  ascertained  by  a  writ  of  Inquiry 
where  uncertain  and-  testimony  Is 
necessary.  Peacock  v.  Haney,  37  N. 
J.  U  179. 

fb]  Xn  VataM  the  statute  (Rev.  St. 
c  82  1  32),  requiring  the  jury  to  esti- 
mate plaintiff's  damage  on  finding  a 
breach  of  condition  in  an  action  on  a 
bond  or  contract  in  a  penal  sum  for 
the  performance  of  covenants  or 
agreements,  has  been  held  not  to.  ex- 
tend to  "certain  statutory  bonds,  ball 
bonds,  recognizances,  bonds  for  good 
behavior,  bonds  to  do  or  not  to  do 
some  collateral  act,  and  the  like. 
These  bonds,  and  some  others,  are 
not  money  or  business  bonds,  and  are 
not  conditioned  for  the  security  of 
covenants  and  agreements  in  the 
sense  of  the  statute,  and  can  be 
chancered  by  the  court  with  much 
more  propriety  than  by  a  jury."  Cor- 
son V.  Dunlap,  83  Me.  32,  36,  21  A  173. 
12  LRA  90.  See  also  Phllbrook  v. 
Burgess.  62  Me.  271,  276  (where  the 
court  said  that,  while  the  act  of  8  & 
9'Wm  3  c  11  i  8  was  never  adopted  In 
New  England,  "the  Provincial  Act  of 
8  Oeo.  2.  (1736)  was  substantially  the 
same,  except  that  In  suits  on  such 
bonds,  while  the  Judgment  should  be 
for  the  penal  sum,  the  Court  should 
assess  the  damages  'sustained  at  that 
time,'  and  Issue  execution  for  such 
sum  only.   Anc.  Charters,  499.  This 


was  reCnacted  In  Massachusetts  In 
1798,  and  was  incorporated  Into  the 
laws  of  this  State  at  the  time  of  our 
separation..  Laws  of  1821,  c.  SO,  !  3. 
The  statute  of  1830,  c.  463,  so  far 
modified  It  that  the  damages  were  to 
be  assessed  by  the  Jury;  and.  In  suits 
upon  this  kind  of  bonds,  the  law  has 
not  been  changed  since  that  time"): 
Hathaway  v.  Crosby,  17  Me.  448 
(holding  that,  in  all  actions  on  bonds 
with  a  penalty,  with  a  condition 
which  provides  for  the  performance 
of  some  covenant  or  agreement,  un- 
der the  additional  act  regulating  ju- 
dicial process  and  proceedings  ISt. 
(1830)  c  463],  the  jury  are  to  assess 
the  damages  sustained  by  breaches  of 
the  condition  thereof.  But  where  the 
condition  of  the  bond  Is  such  that  It 
Is  to  be  void  or  Is  to  be  defeated  on 
the  performance  of  some  act  or  duty, 
the  damages  are  to  be  assessed  by 
the  court,  under  the  provisions  of  ttie 
St.  [1821]  c  SO,  giving  remedies  in 
equity). 

79.  State  v.  Cross,  «  Ind.  287; 
Thompson  v.  WUson,  1  Blackf.  (Ind.) 
368. 

80.  Flsk  T.  Gray,  100  Mass.  191. 

81.  Hatch  V,  Attleborougb,  97  Mass. 
68S. 

85.  Hatch  V,  Attleborou^,  97  Maaa. 

633. 

83.  Ellis  V.  State,  2  Ind.  262. 

84.  Carwile  T.  Harvey,  49  S.  C.  ti. 

314. 

88.  Morris  Bldg.  Assoc.  No.  2  v. 
Altmaler,  10  Pa.  Co.  645. 

86.  Merrill  v.  Mclntlre,  13  Gray 
(Mass.)  167. 

87.  Spear  v.  Stacy,  26  Vt.  61. 

1.  See  generally  Ball  6  C.  J.  p 
883;  Bonds  ante  p  1;  Principal  and 
Surety  [32  Cyc  IJ. 

B.  Webster  D.  [quot  Haberstlcb 
V.  Elliott,  189  111.  70.  74.  69  NE 
557], 

3.  Haberstlch  v.  Elliott,  169  III. 
70,  74.  69  NE  667. 

[a]    *< 'Boadsmen,'  as  used  In  tbe 

will,  does  not  of  necessity  Import 
that  the  liability  referred  to  by  the 
testator  was  evidenced  by  an  Instru- 
ment under  seal."  Haberstlch  v. 
Elliott,  189  111.  70.  74,  69  NE  6S7. 

4.  Webster  D.  [quot  Haberstlch 
V.  Elliott,  189  111.  70,  74,  69  NE  667]. 


For  later  eases,  OeTelop&wnts  and  obaafsa  In  the  law  see  cumulative  Annotationa,  same  title,  pane  and  note  number. 
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BONE  BLAOE.  The  result  of  the  prooesB  o£- 
bnrning  bone,  or  exposing  it  to  the  action  of  &re, 
in  the  same  manner  that  wood  is  exposed  to  the 
action  of  fire  to  produce  vegetable  charcoal;'  the 
black,  carbonaceous  substance  into  which  bones  are 
eonverted  by  calcination  in  close  vessels;*  animal 
ehareoaL^ 

BOHE  OBAB.  A  substance  composed  shiefly  of 
carbon  and  made  from  the  bones  of  amnutls." 

BONE  DUST.  The  result  of  the  proeess  of  pul- 
verizing or  grindii^  bones  or  pieces  of  bone, 
whereby  they  are  reduced  to  small  fragments  of 
no  regular  or  uniform  shape  or  size;*  ground  or- 
pulverized  bones  used  as  fertilizer.^" 

BONIFIOATION  OP  TAX  A  duty  or  tax 
imposed  on  mmhandiae  sold  by  manufaeturers  for 
consomption  or  sale  in  home  markets  and  remitted 
by  the  government  when  the  goods  are  purchased 
in  bond  or  consigned  in  bond  for  export  to  a  for- 
country  as  distinguished  from  being  refunded 
as  a  rebate.  * 

BONI  JUDI0I8  EST  AMPUABE  JUBI8DI0- 
TIONSHL^* 

BONI  JUDIOIS  EST  OAUSAS  LITIUU  DOU- 
HEBE." 

BONI  JUDI0I8  EST  JDDIOIDH  fflNE  DILA- 
nONE  MANDABE  EXEOUTIONL" 

BONI  JUDIOia  EST  LITES  DIBIUEBE,  NE 
LIS  EX  UTE  OBIATUB." 

BONIS  HON  AMOVENDIS.  Literally  "That 
the  goods  be  not  removed  "  a  writ  addressed  to 
the  sheriff  where  eixor  is  brought  eommanding  that 


the  person  against  whom  judgment  is  obtained  be 
not  snfEered  to  remove  his  goods  till  the  error  be 
tried  and  detemined.^^ 
BONITAS  TOTA  JESTDIABirUB  OUH  FABS 

EYiNornjE." 

BONNET.  A  headdress  of  men  and  boys,  nsu- 
*ally  soft,  and  distinguished  from  the  hat  by 
want  of  a  brim;  in  England  superseded  in  common 
use  apparently  before  1700  by  cap,  but  retained  in 
Scotland;  hence  sometimes  treated  as  equivalent  to- 
a  Scotch  cap.^* 

BONOBUH  POSSESSIO.  In  the  later  Roman 
law  inheritance."  The  phrase  means  literally 
"  possession '  of  the  goods,"  and  it  refers  to  the 
award  of  such  possession  by  the  Roman  pnetor." 
The  origin  of  the  practice  is  a  subject  of  contro-. 
versy,  but  it  seems  to  be  agreed  that  it  was  first  em- 
ployed in  disputes  over  succession  where  the  one 
named  in  a  will  failed  to  present  it  within  a  fixed 
period,  in  which  case  the  bonorum  possessio  was 
awarded  to  the  one  who  would  have  succeeded  had 
there  been  no  will.^  Subsequently,  howeveri  the 
award  came  to  be  made  to  those  whom  the  pmtor 
considered  equitably  entitled  thereto,  regardless  of 
the  fonnalitieB  required  by  the  older  law." 

BONDU  NEOEBSABink  EXTBA  TEBIONOS 
NECESSITATIS  NON  EST  BONUH.** 

BONUH  VAOANS."  Property  without  aa 
owner  of  any  kind  which  belongs  absolutely  to  the 
person  who  may  first  find  or  appropriate  it.^ 

BONUS."  As  a  noon,  a  definite  sum,  to  be  paid 
at  one  time,  for  a  loan  of  money  for  a  speidfied 


6.  SChrlefer  v.  Wood,  11  F.  Caa. 
No.  12.4S1.  S  Blatehf.  21E,  217. 

&  Webster  D.  [Quot  Schrlefer  v. 
Wood.  11  F.  Caa.  No.  12.481,  S 
Blatclif.  21B.  217]. 

7.  Webster  T>.  [qnot  Schrlefer  t. 
Wood.  21  T.  Caa.  No.  12.481,  5 
Blatehf.   216,  217]. 

8.  U.  S.  V.  LuederB,  148  Fed.  898, 
S9S. 

[a]    Bone  Qluw  la  wed  ooarmer- 

eUuly  for  decDlorlKlnK  BUgar.  U.  S. 
T.  l.ueders.  148  Fed.  398.  399. 

9.  Schrlefer  v.  "Wood,  21  F.  Ca«. 
No.  12,481,  S  Blatehf.  216. 

10.  Webater  D.  £quot  Schrlefer  v. 
Wood.  21  F.  Cas.  No.  12,481,  6 
BUtchf.  21G.  217]. 

11.  U.  S.  V.  Pasaavant,  169  V.  S. 
IS.  23,  18  set  219.  42  L.  ed.  644 
(where  the  court  aald:  "Doubtlees, 
to  encourage  exportation  and  the 
Introduction  of  German  gooda  Into 
other  markets,  the  German  Govern- 
ment could  remit  or  refund  the  tax. 
pav  a  bonus,  or  allow  a  drawback. 
And  It  Is  found  that  In  respect  of 
these  .  goods  when  'purchased  In 
bond,  or  consigned  while  In  bond, 
for  exportation  to  a  foreign  tiountry, 
this  duty  Is  remitted  by  the-German 
Oovepiment,  and  Is  called  "bonifica- 
tion of  tax,"  as  dlBtlngulshed  from 
being  refunded  as  a  rebate.'  The  use 
of  tne  word  'bonification'  does  not 
change  the  character  of  this  remls- 
aion.  It  Is  a  special  advantage  ex- 
tended by  government  In  aid  of 
manufactures  and  trade,  having  the 
same  eftect  as  a  bonus  or  draw- 
back"}. See  also  Downs  v.  U.  8.,  113 
Fed.  144.  148,  51  CCA  100  [aft  187 
V.  8.  496.  23  set  222,  47  L.  ed.  275]. 

12.  A  maxim  meaning  "It  Is  the 
duty  of  a  judge  to  extend  h'is  Juris- 
diction."   Broom  Leg.  Max. 

[a]  **nw  true  text  is  'bont  Judlcis 
est  ampliare  Justltfam';  (not  'Juris- 
dictionem,'  as  It  has  been  often 
cited)."  Kex  v.  Philips,  1  Burr.  292, 
194,  97  Reprint  321  (per  Mansfleld, 
C  J.). 

[b]  M— JiiBff  llaaAteO^The  maxim 
liroperly  Interpreted  means,  that  it 
Is  tne  uuty  or  courts  to  amplify 
their  remedies,  and  without  usurping 
jatiadletloii,  to  apply  their  rules,  to 


the  advancement  of  aubatantlal  Jus- 
tice." Bowera  Hydraulic  Dredging 
Co.  T.  Federal  Contracting  Co.,  148 
Fed.  29«.  296  [aft  1B8  Fed.  870,  83 
CCA  621. 

[cj  Jqndlad  tni  Bowers  Hydraulic 
Dredjglnar  Co.  v.  Federal  Contracting 
Co..  148  Fed.  890,  294  [aft  163  Fed! 
S7D,  83  CCA  621:  Evans  v.  Adams, 
16  N.  J.  L.  S73,  880;  Tlchenor  v.  Hew- 
8on.  14  N.  J.  L..  26,  SO;  Matter  of 
Watson,  2  Dem.  Surr.  (N.  T.)  642. 
646:  McCall  v.  Lenox.  9  Serg.  A  R 
(Pa.)  S02,  316;  Neetel  v.  Knicker- 
bocker L.  Ins.  Co.,  12  Phlla.  (Pa.) 
477,  478;  Koerber  v,  Patek,  123  Wis. 
453,  461,  102  NW  40,  68  LRA  966: 
Brereton  v.  Canadian  Pac.  R.  Co.,  29 
Ont.  57,  63;  Reg.  v.  Davis.  22  Ont.  652, 
662. 

15.  A  maxim  meaning  "It  Is  the 
duty  of  a  good  Judge  to  remove  the 
causes  of  litigation."    Burrlll  L.  D. 

14.  A  maxim  meaning  "It  Is  the 
duty  of  a  good  Judge  to  cause  Judg- 
ment to  be  executed  without  delay." 
Burrlll  L.  D. 

16.  A  maxim  meaning  "It  Is  the 
duty  of  a  good  Judge  to  put  an  end 
to  litigation,  that  suit  may  not  grow 
out  of  cult."    Burrlll  L.  D. 

le.    Wharton  L.  Lex. 

17.  Wharton  L.  Lex. 

18.  A  maxim  meaning  "The  good- 
ness (or  value)  of  the  whole  may  be 
estimated  when  a  part  Is  proved." 
Tayler  L.  Glosa. 

19.  Philological  Soc.  D.  [qnot 
Toplltz  V.  Hedden.  33  Fed.  617.  618], 

30.  "The  law  of  Inheritance  ac- 
cording to  the  Jus  civile  was  called 
'heredltas,'  the  law  of  inheritance 
according  to  the  Jus  honorarium  was 
called  'bonorum  possessio.' "  Sohm 
Rom.  L.  (3d  ed  1907)  516. 

31.  Sohm  Rom.  L.   (3d  ed  1907) 

615-  529. 

33.    Sohm  Rom.  L.   <3d  ed  1907) 

616-  529. 

33.  "The  practice  of  awarding 
the  possession  of  the  inheritance — 
which  was  original*  '  designed  to  aid 
the  civil  hefr  in  obtaining  posses- 
sion of  his  ancestor's  estate,  or 
rather  in  obtaining  possession  of  the 
things  comprised  In  hie  ancestor's 
estate  .    - .     developed  into  a 


system  of  hereditary  auccesslon 
which    contained    potentially  the 

{irlnclples  of  a  complete  reform  of 
he  civil  law."   Sohm  Rom.  L.  (3d 
ed  1907}  627. 

84.  A  maxim  meaning  "A  good 
thing  reQUired  by  necessity  Is  not 
goodr  beyond  the  llmita  of  such 
necessity."    Burrlll  L.  D. 

86.  See  generally  Abandonment  1 
C.  J.  p  4;  Finding  X<ost  Oooda  [19 
Cyc  636]. 

30.  Vanslckle  v.  Haines,  7  Nev. 
249.  268. 

[a]  Bussing  water  la  sot  bosiim 
▼aeass. — A  distinction  Is  made  by 
the  civilians  between  a  river,  and 
Its  waters,  "the  former  being,  as  It 
were,  a  perpetual  body,  and  under 
the  dominion  of  those  In  whose  ter- 
ritories it  is  contained:  the  latter 
belne  continually  changing,  and  In- 
capable,  whilst  It  Is  there,  of  becom- 
ing the  subject  of  property,  like  the 
air  and  sea.  ...  It  seems  that 
the  Roman  law  considered  running 
water,  not  as  a  bonum  vacans,  in 
which  any  one  might  acquire  a  prop- 
erty; but  as  public  or  common.  In 
this  sense  only,  that  all  might  drink 
It,  or  apply  It,  to  the  necessary  pur- 
poses of  supporting  life;  and  that 
no  one  had  any  property  In  the  water 
Itself,  except  in  that  particular  por- 
tion, which  he  might  have  abstracted 
from  the  stream,  and  of  which  he 
had  the  possession;  and  during  the 
time  of  -such  possession  only." 
Mason  v.  Hill,  5  B.  &  Ad.  1,  24,  27 
ECL  1,  110  Reprint  692,  26  BRC  888 
[quot  Lux  V.  Haggln,  69  Cal.  86S, 
317,  4  P  919,  10  P  674J. 

37.  Bomai 
For  loan: 

Aa  usury  see  Usury  [89  Cyc  1066]. 

By  building  and  loan  society  see 
Building  and  Loan  Associations 
[6  Cyc  147]. 

To; 

Manufacturing  company  see  Manu- 
factures [26  Cyc  617]. 

Railroad  company  see  Railroads 
[33  Cyc  83]. 

Stockholder  see  Corporations  [10 
Cyc  466]. 
See  also   Bonus   BuUiUng  Contract 
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BONUS —  BOOK 


period,  distinct  from,  and  independent  of,  the  in- 
terest;*^ a  premium  for  a  loan;^  a  preminm  given 
for  a  loan  or  a  charter  or  other  privilege  granted 
to  a  company  a  definite  sum  agreed  on  which  is 
paid  in  addition  to  interest  either  in  advance  or 
by  installments;"  a  smn  exacted  by  the  state  from, 
a  corporation  for  granting  a  charter;'*  a  premium 
paid  to  a  grantor  or  vendor;  a  consideration  given 
for  what  is  received;"  an  advantage,  a  boaefit 
given  in  return  for  the  benefit  received,  or  an  in- 
ducement to  the  grantor  for  conferring  that  bene- 
fit;"* a  sum  paid  for  services  or  on  a  consideration 
in  addition  to  or  in  excess  of  that  which  would 
ordinarily  be  given;"  price;"*  the  payment  of  a 
sum  to  weaken  or  dratroy  the  fidelity  of  a  trusted 
'agent;"  a  payment  without  compensatory  services, 
intended  as  a  bribe;"  a  bribe." 
As  an  adjective,  good.*" 

BOKUS  BUILDINO  CONTSAOT.  A  plan 
adopted  by  real  estate  owners  to  induce  builders 


to  erect  buildings  on  lots  leased  by  the  former, 
the  amount  of  the  bonus  being  added  to  the  esti- 
mated value  of  the  ground,  and  the  ground  rent 
being  accordingly  increased  to  secure  returns  on  the 
investment.*^      

BONUS  JUDEX  SEOUMDUU  JEQXnJH  ET 
BONUU  JUBICAT.  ET  iEQUITATEM  STBIOTO 
JUBI  FR^FERT  « 

BONUS  8T00K.  Stock  issued  to  purchasers 
of  bonds  of  a  oozporation  as  an  indocement  for  the 
purchase." 

BOODLE.^  Money  fraudulently  obtained  in 
public  service;  especially  money  given  to  or  re- 
ceived by  officials  in  bribery,  or  gained  by  collusive 
contracts,  appointments,  etc.;*'  by  ext^ision,  gain 
from  public  cheating  of  any  kind;  often  used 
attributively.** 

BOODLING-.*^  A  slang  word  judicially  interpre* 
ted  to  mean  corrupt  influences  affecting  legislation.** 

BOOK.**    A  printed  literary  eomposition;'*'  a 


as.  Mechanics,  etc..  Hut.  Sav. 
Bank,  etc..  Assoc.  V.  Wilcox,  24  Conn. 
147,  154. 

39.  Leslie  v.  LflBlle,  60  N.  J.  Bq. 
103.  112,  24  A  319. 

30.  Webster  D.  [quot  Kenlcott  v. 
Wayne  County,  16  Wall.  (U.  S.)  452. 
21  L.  ed.  319;  Covington  v.  South 
Covington,  etc..  R.  Co.,  147  Ky.  326, 
331,  144  SW  17]. 

31.  Holmes  v.  Royal  Iioan  Assoc., 
166  Mo.  A.  719,  726.  160  SW  IIU 
[QUot  Mechanics,  etc.,  Mut.  Sav., 
etc..  Assoc.  V.  Wilcox.  24  Conn.  147]. 

32.  Bouvler  L.  D.  [quot  Com.  v. 
Bailey,  etc..  Co..  20  Pa.  Super.  210, 
218].  ' 

[a]  '^ax"  dlstlnffulslwa. — (D 
There  Is  an  essential  drstlnctlon  be- 
tween a  tax  and  a  bonus.  The  legis- 
lative power  of  taxation  Is  limited 
only  by  Its  own  sovereignty;  a  bonus 
implies  a  consideration  for  some- 
thing conferred,  and  where  the  cor- 
poration receives  nothing  beyond 
what  it  possessed  by  Its  charter,  the 
legislature  cannot  exact  additional 
consideration.  Com.  v.  Erie,  etc., 
Transp.  Co.,  107  Pa.  112.  See  also 
Com.  V.  Bailey,  etc.,  Co.,  "20  Pa. 
Super.  210.  Compare  Gordon  v. 
Appeal  Tax  CL,  3  How.  (U.  S.)  133, 
146,  11  L.  ed.  5Z9  Infra  note  8«  [a]. 
(2)  The  power  of  taxation  is  an 
Incident  of  sovereignty,  and  Is  coex- 
tensive with  that  of  which  it  Is  an 
incident.  All  subjects,  therefore, 
over  which  the  sovereign  power  of 
the  state  extend,  are,  in  Its  discre- 
tion, legitimate  subjects  of  taxation, 
and  this  may  be  carried  to  any 
extent  to  which  the  legislature  may 
choose.  On  the  other  hand,  the  idea 
of  a  consideration  Is  always  present 
when  we  speak  of  a  bonus  which  Is 
a  premium  to  a  grantor  or  vendor,  or 
a  consideration  given  for  what  Is 
received.  Baltimore,  etc.,  R.  Co.  v. 
Maryland,  21  Wall.  (U.  S.)  466,  22 
L.  ed.  *78.  (3)  "The  payment  of 
such  bonus  as  a  consideration  for 
the  grant  of  the  franchise  to  be  a 
trading  corporation  does  not  create 
a  contract  which  Implies  a  surrender 
by  the  state  of  any  part  of  Its  tax- 
ing power."  Com.  v.  Bailey,  etc.,  Co., 
20  Pa.  Super.  210,  218. 

33.  Bouvler  L.  D.  [quot  Consoli- 
dated Bank  v.  State,  6  La.  Ann.  44, 
67:  Com.  v.  Erie,  etc.,  Transp.  Co.. 
107  Pa.  112,  116]. 

[a]  tononymou  with  •'eoBsUUra- 
tlon.^ — Covington  v.  South  Coving- 
ton, etc.,  R.  Co.,  147  Ky.  S2«,  381, 
144  SW  17. 

[b]  It  Is  not  a  fin  w  ffzsto^.— 
Kenlcott  v.  Wayne  County,  16  wall. 
(U.  S.)  462,  470,  21  L.  ed.  81B. 

M  Consolidated  Bank  v.  State,  5 
lA.  Ann.  44,  67. 

30.  Kenlcott  v.  Wayne  County,  16 
Wall.  (U.  8.)  4BZ,  470,  21  L.  ed,  SIS. 

Sa.   Leslie  v.  Leslie,  60  If.  J.  Eq. 


103,  112,  24  A  819;  King  v.  Coombs, 
(Okl.)  122  P  181,  183. 

[a]  WhsTs  banks,  as  the  prto*  for 
their  oharters,  were  required  to  con- 
tribute to  the  school  fund,  the  tax 
or  charge  was  the  bonus  or  price  or 
part  of  the  price  that  they  were  to 
pay  for  their  franchise.  Gordon  v. 
Appeal  Tax  Ct.,  3  How.  (U.  S.)  133, 
145.  11  L.  ed.  629. 

37.  Smith  v.  David  B.  Crockett 
Co.,  85  Conn.  282,  288,  82  A  669,  39 
LRANS  1148. 

38.  Smith  V.  David  B.  Crockett 
Co..  86  Conn.  282,  286,  82  A  669,  89 
LRANS  1148. 

39.  Century  D.  I  quot  Smith  v. 
David  B.  Crockett  Co.,  85  Conn.  282. 
288,  82  A  669,  89  LRANS  1148], 

40.  Leslie  v.  Leslie,  60  N.  J.  Bkj. 
103,  112.  24  A  319. 

41.  Andrew  v.  Meyerdirck,  87  Md. 
611,  613,  40  A  173. 

42.  A  maxim  meaning  "A  good 
Judge  decides  according  to  Justice 
and  right,  and  prefers  equity  to 
strict  law."    Peloubet  Leg.  Max. 

43.  Thompson  Corp.  (Zd  ed)  I 
3444  [quot  California  Trona  Co.  v. 
Wilkinson.  20  Cal.  A.  694,  706,  180  P 
190.  where  It  Is  said:  "While  the 
word  "bonus'  may.  In  Its  natural  Im- 
port, be  said  to  imply  a  gift  or  gra- 
tuity, "bonus  stock,  technically,  and 
perhaps  correctly  speaking,  is  stock 
Issued  to  the  purchasers  of  bonds  as 
an  Inducement  to  them  to  purchase 
bonds  or  loan  money  to  the  corpora- 
tion'"].  See  also  Re  Cornwall  Furni- 
ture Co..  20  Ont.  L.  620,  631,  14  Ont 
WR  352,  15  OntWR  611. 

[a]  Oonaldcrmtlon. — A  provision 
of  a  contract  of  subscription  to  the 
preferred  stock  of  a  corporation 
that  the  subscriber  shall  receive  as 
a  "bonus"  a  certain  amount  of  the 
common  stock  does  not  require  an 
infer^ce  that  the  bonus  stock  was 
to  be  Issued  without  consideration  In 
violation  of  law.  SkllUn  V.  Magnus. 
162  Fed.  689,  690. 

44.  See  also  Boodling  post  this 
page. 

46.  Century  D.  [quot  Boehmer  v. 
Detroit  Free  Press  Co.,  94  Mich.  7,  9. 
63  NW  822,  34  AmSR  318]. 

[a]  Meaning  as  depaadent  on  con- 
text.— "The  use  of  this  word  has  for 
some  time  had  a  more  or  less  well- 
dellned  meaning,  depending  upon  the 
connection  In  which  it  appears,  and 
has  usually  been  applied  to  desig- 
nate the  money  held  to  be  paid,  or 
paid  as  a  bribe  for  corrupt  official 
action,  and  has  mostly  arisen  In  con- 
nection with  the  corruption  of  legis- 
lative action,  although  not  limited 
to  It  Its  meaning  may  be  said  to 
be  as  broad  as  the  use  of  money  for 
any  corrupt  purpose  but  mostly  con- 
flned  to  acts  of  an  official  character." 
Byrnes  v.  Mathews,  12  NYSt  74,  83. 

46.   Century  D.  [quot  Boehmer  v. 


Detroit  Free  Press  Co..  94  Mich.  7. 
9.  53  NW  822.  34  AmSR  818]. 

47.  See  also  Boodle  ante  this  page. 

48.  Julian  v.  Kansas  City  Star 
Co.,  209  Mo.  86.  76,  107  SW  496 
(where  the  court  said  that  to  say 
that  a  man  "did  well  In  a  legislative 
way"  means  that  he  "had  been  cor- 
ruptly influenced  In  his  official  acts 
as  a  member  of  thb  Qeneral  Aasam- 
bly,  taking  bribes — boodling"). 

49.  Boo\i 
Of: 

Record  see  Records  [34  Cyc  586]. 
Science  as  evidence  see  Bvldence 
[17  Cyc  421). 
What  constitutes,  within: 

Co^rl^ht   law   see  Copyright  [9 

Statute: 

Classifying  mall  matter  see  Post 
Office  [31  Cyc  989]. 

Exempting  book  from  customs 
duty  see  Customs  Duties  112 
Cyc  11311. 

Providing  for  production  of  sea 
Discovery. 

Regulating  malls  see  Post  Office 
[31  Cyc  1003]. 
See  also  Betting  Book  7  C.  J.  p  1146; 
First  Class  Book;  Mileage  Book; 
Spring  Back  Book. 
Judgment  book  see  Judgments  [23 
Cyc  621]. 
Tax  book  see  Taxation  [37  Cyc  1045]. 
[a]  Derivation. — (1)  "I  may  re- 
mark what  la  well  known,  that  the 
Latin  word  'liber' — book — had  no  ref- 
erence to  the  collection  of  writings 
in  a  volume,  but  primarily  signifies 
the  bark  of  a  tree.  Webster,  In  his 
dictionary,  says  our  word  "book*  is 
derived  from  the  Saxon,  'boc,'  mean- 
ing "a  beech-tree;'  and  In  other  lan- 
guages of  the  north  of  Europe.  It 
has  the  same  derivation.  The  sup- 
position Is,  that  either  the  bark  of 
the  beech,  or  what  is  more  probable, 
thin  polished  plates  of  the  wood  of 
that  tree,  were  used  for  writing.  It 
is  a  fact  well  established  that  the 
Chinese,  before  the  discovery  of  the 
art  of  making  paper,  used  the  latter 
mode  for  that  purpose.  It  Is  also 
well  known  to  readers  of  the  Bible 
and  other  ancient  writings  that  in 
referring  to  books  the  collection  of 
literary  materials  in  a  volume  Is  not 
Intended.  The  papyrus  was  first 
used  for  writing,  and  at  a  later 
period  the  skins  of  animals  made 
Into  parchments;  but  they  are  called 
'books.'  though  the  manuscripts  wers 
In  the  form  of  rolls  or  loose  leaves, 
unbound,  and  not  In  volumes,  accord- 
ing to  the  modem  sense  of  the 
term."  Dmry  v.  Ewlng,  7  P.  Caa. 
No.  4,096,  1  Bond  640,  546.  (2) 
"The  term  Is  derived  from  the  Saxon 
word  "boc,*  a  beech  tree."  ScovUle 
V.  Toland,  21  F.  Cas.  No,  12,66S. 

50.  Worcester  D.  [quot  B«echer'B 
Est,  17  Fa.  Co.  161]. 


For  later  oasss,  OsTslopaMits  and  ohaagM  in  the  law  sec  cumulative  Annotations,  same  title, 
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BOOK— BOOKING 


[9C.J.]  187 


printed  or  vritten  literary  compontion a  eollw- 
tion  of  sheets  bonnd  together  containing  mann- 
seript  entries  or  intended  to  eontain  sneh  entries;" 
a  eoUeetion  of  paper  leaves,  sewed  or  bound,  used 
for  any  kind  of  writing;"  any  composition,  lai^ 
or  small,  which  inclndes  results  of  sneeessive 
mental  processes,  rationally  combined,  whether  it 
fills  a  great  volume,  or"  is  contained  in  a  single 
small  sheet;**  the  name  of  several  important 
papers  prepared  in  the  progress  of  a  eanse, 
althonc^  mtirely  written  and  not  all  in  book 

In  ito  popiUar  senae  a  book  is  understood  to  be 
a  Tolnme,  bound  or  nnbonnd,  written  or  printed.^ 
Differmt  maanings.    The  word  has  its  ambiga- 


ities,  and  may  have  different  meanings  according 
to  the  oonneetion  in  which  it  is  used;"  it  may 
refer  to  the  snbjeet  matter  as  literary  composition; 
or  to  form,  as  a  number  of  leaves  of  paper  bound 
together;  or  to  a  written  instromcoit  or  documait; 
or  to  a  particular  subdivision  of  a  literary  com- 
position; or  to  the  wovds  of  an  opera,  eto." 
BOOK  AOOOUNT" 

BOOK  DEBT."°   One  which  is  <ffdinarily  in  the 
course  of  business  entered  in  books.** 
BOOK  EMTBIES.*' 

BOOKING!-.  The  practice  of  steamship  com- 
panies of  making  specific  engagements  for  a  reser- 
vation of  e^>ace  on  a  particular  vessel  in  advance 
of  its  sailing  day." 


81.    Stowe  v.  Thomas.  It  F.  Cas. 
No.  1S,B14.  2  Wall.  Jr.  647,  666. 
Sa.    Burrin  L.  D.  ^  ^ 

[a]  A  phjslelMi'S  Buutnaoz^ 
MrtM  of  hia  attendance  on  a  patient, 
which  ware  bound  up  In  volumes, 
pass  under  a  bequest  of  "all  and 
every  the  booka  in  and  about  my 
house."  WUlla  Curtols,  1  Beav. 
189,  lft4,  17  BnsCh  189,  48  Reprint 

[b]  A  aonhev  of  shaata  well 
^o«Bd  fox  tba  vsa  of  fannara  tn 

keeplas  a  record  of  their  tranaac- 
tione,  with  printed  headlnss  and  also 
other  printed  matter,  should  ba  con- 
Bidered  a  book..  Coffey  v.  Handrlck, 
S6  SW  in.  128,  23  KyL  1628. 

5S.  Worcaator  D.  [quot  Turbevnte 
V.  Stata.  66  Kiss.  Tit.  798;  Beecher'a 
Bmt.,  irPa.  Co.  161.  ^ 

[a]  Boll  .«r  MMUi— eriyt. — "The 
word  ocenrs  In  various  placaa  In  the 
BIbla.  and  unquaatlonably  there 
slsnlfles  a  roll  or  manuscript.' 
Beecher'a  Eat..  17  Pa.  Co.  1«1. 

[b]  boomplata  maawMzipt--  A 
book,  as  now  popularly  known  and 
defined.  Is  almost  universally  a  com- 
position which  has  not  only  been 
printed,  but  publiahed.  A  manuscript 
which  the  author  has  not  daaianed 
for  publication;  or  which  la  still  in- 
complete la  not  in  this  aansa  a 
book."  Beachcr's  Sat.,  17  Pa.  Co.  161, 
162. 

[c]  ABtlioz*B  aollaetad  aheeta. — 

The  collected  sheets  containing  In 
orderly  and  connected  faahlon  the 
record  of  the  Intellectual  and  liter- 
ary work  of  tile  author  Is  a  book. 
In  re  Hempstead,  96  Fed.  967,  968 
laff  103  Fed.  197^46  CCA  178]. 

M.  Keene  v.  wheatley.  14  F.  Cas. 
No.  7,644.  4  Phlla.  (Pa.)  167.  169. 

[a]  KoM  thMM  OM  Totvme. — In  a 
contract  for  publication  the  word 
"book"  has  been  held  to  mean  a  com- 
Dlete  work  of  two  volumes.  Little 
V.  Webflter,  1  NTS  81B,  317.' 

[b]  Part  of  a  work, — part  of  a 
work  published  at  uncertain  Inter- 
vals, of  which  thirty  copies  only  are 
printed,  twenty-six  of  which  are  sub- 
scribed for,  the  principal  costs  of 
publication  being  defrayed  by  funds 
devised  by  a  testator  for  that  pur- 
pose. Is  not  a  book  demandable  1^ 
the  public  libraries  under  64  Oeo.  in 
c  166.  British  Muaeum  v.  Payne,  2 
r.  A  J.  166,  179,  148  Reprint  876. 

[c1  IHsoonaaetad  statemeuta, — 
"Statements,  propositions,  or  sen- 
tencea,  havlnc  no  connection,  or 
matmu  dependence,  would  not,  by 
oeinv  written  or  printed  In  motive- 
less luztapositlon,  be  brought  within 
the  definition  of  a  book  or  literary 
composition.  Much  less  would  an 
laolated  statement,  proposition,  or 
sentence,  though  written,  be  within 
the  definition,  as  It  has  been  under- 
stood for  thousands  of  years." 
Keene  t.  Wheatley,  14  F.  Can.  No. 
7,644,  4  Ftalla.  (Pa.)  IE7.  See  also 
White  T.  Oeroch,  2  B.  A  Aid.  298, 
109  Reprint  876:  Ba<di  v.  Longman, 
Cowp.  C«S.  98  Reprint  1274. 

[dj  A  aura  SaSal  la  not  a  book. 
ColTeen  v.  Bronton,  6  F.  Cas.  No. 
2,946,  4  HcZjean  616. 


[e]  Aa  iBolndSng  baali  daposlt 
book. — (1)  A  bequest  of  all  "my 
books"  does  not  Include  testator's 
bank  books  or  books  of  deposit,  even 
though  the  definition  of  "book"  as 
given  In  dictionaries  Is  broad  enough 
to  Include  bank  books.  In  re  Jef- 
freys, 1  Cal.  A  624,  627,  82  P  649. 
(2)  The  words  "I  give  and  bequeath 
to  .  .  .  [W]  all  my  household 
effects,  books  and  papers  of  value, 
and  everything  the  house  contains" 
do  not  pass  a  bank  book  showing  a 
deposit  of  two  thousand  five  hundred 
dollars,  although  found  in  the  house. 
Webster  v.  WIera,  61  Conn.  669,  676 
[clt  In  re  Jeffreys,  supra].  <3}  A 
bank  book  showing  deposits  In  the 
name  of  testator  does  not  pass  by  a 
bequest  ot  "certain  books  marked 
with  hia  name."  Jackson  v.  Flscata- 
qua  Sav.  Bank.  70  N.  H-  283,  47  A  613 
Colt  In  ra  Jetfreys,  supra]. 

[f  ]  As  iMMdnMr  aoerant  books^ 
"In  the  will  now  before  ua,  what 
passes  by  tha  terms,  "all  my  books 
and  papars  of  every  description?' 
Tha  literal  meaning  of  these  terms 
Is  broad  enough  to  Include,  not  only 
the  Blbla  and  other  religions  worka 
— tha  traota,  pamphlets,  manuscripts, 
memorandum,  Ac.,  daaorlbad  In  the 
Inventory  of  the  estate,  but  also  thfe 
account  books  of  the  deoeaaad." 
Perkins  v.  Hathee,  49  N.  H.  107,  110. 

[g]  In  gamlsg-.^<l)  Duplicate 
copies  of  policy  tickets,  written 
by  the  owner  running  the  game 
are  called  a  "book."  State  v.  Wflker- 
son,  170  Mo.  184,  188,  70  SW  478. 
(2)  "While  the  book"  in  the  ver- 
nacular of  the  race  track  need  not 
be  a  bound  volume  with  printed 
matter  therein,  we  gather  from  the 
testimony  that  to  make  'a  book'  as 
that  term  la  understood  by  the  gam- 
bling fraternity,  there  must  be  a 
sheet  of  paper  on  which  Is  recorded 
the  name  of  the  horse,  the  odda  to  be 
given  and  either  the  name  of  the 
better,  or  a  numbered  card,  by  which 
the  holder  of  the  card  could  be  desig- 
nated and  the  better  furnished  with 
a  card  or  ticket,  and  the  amount 
which  the  bookmaker  bet  aealnst 
the  same,  which  the  player  handed  to 
the  book-maker,  and  when  the  race 
was  won  this  sheet  would  Indicate, 
to  the  cashier  or  book-maker,  the 
amount  won  by  the  player."  State 
V.  Oldham,  200  Mo.  686,  657,  98  SW 
497. 

M.    Burrill  L.  D. 

[a]    AppUeatlen  tor  Uanor  Ueansa. 

-~A  blana  form  of  application  for 
license  to  sell  liquor  at  retail,  com- 

eosed  of  three  blanks,  a  petition,  a 
ond  and  warrant,  and  a  Justifica- 
tion, all  Intended  to  be  filled  up  and 
filed  by  the  applicant,  Is  Included  In 
the  term  "book.^'  Brigbtley  v.  Little- 
ton, 37  Fed.  lOS.  104. 

BS.  ScovlUe  V.  Toland.  21  F.  Cas. 
No.  12,663. 

57.  Smith  V.  Hitchcock.  226  U.  S. 
63.  69.  33  set  6.  57  L.  ed.  119. 

[a]    Ooatents,   snhjei^  else. — "A 

firlnted  publication  is  a  book  when 
ts  contents  are  complete  in  them- 
selves, deal  with  a  single  subject, 
betray  no  need  of  continuation,  and. 


perhaps,  have  an  appreciable  stse." 
Smith  V.  Hitchcock,  226  U.  8.  63,  69, 
33  set  6,  67  L.  ed.  119. 

B8.  Littleton  v.  Oliver  Dltson  Co., 
62  Fed.  697,  699  [aff  67  Fed.  906,  16 
CCA  61]. 

[a]  la  sheriff's  return. — "Books," 
as  used  In  the  sheriff's  return  cer- 
tifying to  the  levy  on  certain  books, 
may  mean  only  the  physical  articles, 
and  Is  not  to  be  taken  aa  Including 
debts  due  on  accounts  contained  In 
such  books.  Tullls  v.  Brawley,  2 
Minn.  277. 

58.   Book  aooowrti 
Oenerally  see  Accounts  and  Account- 
ing a  3. 

Action  of  see  Accounts  and  Aoconnt- 
ing  IS  212-248. 
60.    Book  dsMl 

Action  of  see  Accounts  and  Account- 
ing S9  212-248. 

As  Included  in  goods  and  chattels  see 
Qoods  and  Chattels  [20  Cyo  1268]: 
Book  aeoonat  see  Accounts  wid 

Accounting  g  3. 
a.   Shipley  V.  MarshaU.  14  C.  & 

N.  8.  666,  668.  108  SCL.  666,  148  Re- 

§rtnt  667;  Ison  v.  Tallby,  66  L.  J. 
I.  B.  80,  32.  Compare  Hatnill  v. 
'Donnell,  2  Miles  <Pa.>  101.  102 
(holding  that  "tha  act  of  28th  March, 
1836,  sect.  2d.,  In  using  the  words, 
"book  debt'  and  "book  entries,'  infers 
to  their  usual  signification,  which 
Includes  goods  sold'  and  delivered; 
and  work,  labor  and  services  per- 
formed, the  evidence  of  which,  on  the 
part  of  the  plaintiff,  consists  of 
entries  in  an  original  book"). 

[a]  Aa  iBolndlng  debts  not  ao- 
tnaUy  entered. — The  term  has  beeni 
held  to  Include  alt  such  debts  as  are 
ordinarily  in  the  course  of  business 
entered  In  books,  although  not  ac- 
tually so  entered.  Shipley  v.  Mar- 
shall, 14  C.  B.  N.  S.  666,  108  BCL  666, 
143  Reprint  667. 

[b]  As  InolndiDf  share  of  debts 
dne  nom. — A  bequest  of  book  debts 
has  been  held  to  Include  testator's 
share  of  partnership  trade  debts. 
Po|)llB  V.  Vandsrhyde,  4  T.  A  C.  Bxch. 

[c]  Aa  repreasnttug  obligations 
for  debts  owing.— "Book  debts  are 
ejusdem  generis  with  moneys  In 
bank,  notes,  mortgages,  as  represent- 
ing obligations  for  debts  owing."  Re 
McGarry,  IS  Ont.  L.  524,  625,  14 
OntWR  244. 

S8.   Book  aatileat 
As  evidence  see  Evidence   [17  Cyc 

366  et  seqi. 
Sufficiency  of,  to  require  affidavit  of 

defense  see  Pleading  [31  Cyc  233], 
See  also  Book  Debt  ante  this  page; 

Book  of  Account  post  p  138. 

Book  aoooBBt  see  Accounts  and 
Accounting  {  3. 

aa.  Ocean  88.  Co.  v.  Savannah  ' 
Iiocomotlve  Works,  etc..  Co.,  131  Ga: 
821,  827,  63  SB  677,  127  AmSR  266, 
20  LRAN8  867,  16  AnnCaa  1044.  See 
generally  Shipping  [38  Cyc  206  et 
seql- 

jaj  BooUnf  eotton.— The  term 
"  "booking'  cotton"  means  making 
specific  arrangementa  for  the  trans- 
portation of  cotton  bx  a  particular 


138  [9C.J.] 


BOOKKEEPER— BOOK  VALVE 


BOOKEEEPEB.** 

BOOEB:EEPIKO.*'  The  art  of  keeping  ac- 
counts the  art  of  recording,  in  a  aystematic  man- 
ner, the  transactions  of  merchants,  traders,  and 
other  persons  engaged  in  pursuits  connected  with 
money. 

BOOKMAKBB."  One  who  makes  a  book  on  a 
race  or  other  doubtful  event;"  a  professional  bet- 
ting man,  especially  one  connected  with  the  tui^.^** 

BOOEHAKINO/^ 

BOOK  OF  ACCOUNT."    A  record  of  sales  or 


other  transactions  involving  credits  and  debits;"  a 
statement  in  detail  of  the  transactions  between 
parties,  including  prie«s  made  oontemporaneonsly 
with  the  transaction  and  entered  in  a  book.^* 

BOOK  OF  ACTS.  A  term  applied  to  the  zeoords 
of  a  surrogate's  court." 

BOOK  OF  OBIOINAL  ENTBIES.^^ 

BOOK  VALUE.  As  applied  to  corporation  stock, 
the  value  as  predicated  oa  the  toarket  value  of  the 
assets  of  Ufl  company  after  dadneting  its 
liabilities." 


Merchants',  etc.,  Tmnsp.  Co.  v, 
Oranaar.  132  Oo.  1S7,  168,  63  SB  700. 

64.    BookkMpsri  As: 
Clerk  see  Clerk  [7  Cyc  ISO]. 
Employee    see    Employee    [15  Cyo 


•ee    lAborera    [24  Cyc 


1032]. 
laborer 
818]. 

Officer  of  corporation  see  Corpora- 
tions. 

Bervant  see  Servant. 

See  alflo  Bookkeeplnc  ante  this  pave, 
es.   BonUe  eBtzT  Boolkeaglar  see 

Double  Entry. 

66.  Century  D.  [quot  Western 
Assur.  Co.  v.  Altbelmer,  68  Ark.  £66, 
$73.  26  SW  1067;  Texas,  etc.,  R.  Co. 
V.  Railroad  Commn.,  106  Tex.  886, 
803.  160  BVr  878]. 

[a]  Am  aa  exact  aei>Boe.<— "In  the 
commercial  world,  book-keeplnff  has 
come  to  h«  a  distinct  profession — we 
mliftit  Bar,  an  exact  science — requlr- 
tng  peculiar  adaptation  and  thorough 
training  on  the  part  of  those  who 
would  master  the  subject."  Weatern 
AMur.  Co.  V.  Althelmer,  58  Ark.  B<fi, 
873,  SB  8W  1067  [dt  RallrMwl 
Commn.  v.  Taxas,  etc..  R.  Co.,  (Tex. 
Civ.  A.)  140  aw  821,  MS.  where  the 
court  said:  "To  the  extent  that  It 
requires  certain  Items  to  be  charged 
In  a  certain  manner,  for  Instance, 
ttiat  all  debit  Itens  must  be  charged 
to  the  deMt  account,  and  all  credit 
Items  to  the  credit  aocoont,  book- 
keeping la  an  exact  aolence;  but  not 
la  Uie  sense  that  all  suoh  Itnns  must 
tM  mathematically  eorreot  In  amount, 
or  capable  of  mathematical  ascer- 
tainment For  Instance,  a  merchant, 
dealrlng  to  know  how  his  business 
stands,  takes  an  Inventory  of  goods 
on  hand,  and  lists  them  at  what  he 
estimates  them  to  be  worth  In  their 
then  condition.  The  extent  to  which 
they  are  shop-worn  or  have  gone 
out  of  style,  the  condition  of  crops, 
and  many  '  other  things  may  enter 
into  his  estimate.  He  cannot  know 
to  a  mathematical  certainty  their 
present  cash  value,  and  yet  he  Is 
bookkeeping,  and  that  In  a  sys- 
tematic manner.  If  a  fanner,  or 
owner  of  a  mill  or  factory,  should 
keep  booVs  correctly,  he  would 
charge  off  the  wear  and  tear  of  his 
tools  and  machinery;  but  in  doing 
so,  he  would  not  be  recording  a 
*not,'  as  that  term  le  used 

but  only  his  opinion  as  to  auch 
fact"]. 

[b]  "The  law  raanlres  no  pus 
tlanlar  form  of  bookkeeping.  But 

there  should  be  something  that  per- 
petuates the  memory  of  things  as 
were  understood  at  their  date.  But 
that  mode,  which  makes  the  books 
most  sure  to  show  their  own  correct- 
ness, or  furnish  a  criterion  to  cor- 
rect any' mistakes,  that  may  happen, 
is  best.  Yet  experience  shows,  that, 
among  people,  who  have  but  a  little 
to  charge  on  book,  each  has  his  own 
method  of  charging;  and,  when  he 
makes  charses  at  all,  and  makes 
them  according  to  his  usual  custom, 
what  Is  written  must  be  termed  his 
book."  Bell  v.  McLeran,  3  Vt.  186. 
188.  See  Book  of  Account  post 
this  page. 

67.  Century  I>.  [quot  Western  As- 
sur. Co.  v.  Althelmer,  68  Ark.  566, 
673,  26  SW  1067;  Texas,  etc,  R.  Co. 
V.  Railroad  Commn.,  106  Tex.  386, 
303.  150  SW  878  (rev  on  other 
grounds  (Civ.  A.)  140  SW  829,  832)]. 


68.  Booknuhktaw        Oamlng  in 

Cyc  886] 

S9.    Century  T>. 

[a]  OaUlar  deserltaed^(l)  "The 
ordinary  bookmaker  is  a  parson  who 
follows  the  races  and  becomes  fuHr 
informed  with  reference  to  the  skill, 
speed  and  endurance  of  the  horses 
that  are  entered  for  races.  These 
horses  are  taken  from  one  meeting 
to  another  of  the  various  racing  as- 
sociations, and  thereby  Ihe  book- 
makers are  enabled  to  prepare  a  list 
of  the  horses  entered  for  a  race, 
with  the  odds  so  arranged  as  to  per- 
centages as  to  give  them  a  profit 
whichever  the  winning  horse  may 
be.  These  schedules  are  written 
out  and  either  posted  or  circulated 
by  the  clerks  or  agents  of  the  book- 
maker among  the  persons  In  at- 
tendance upon  the  races  and  their 
bets  solicited,  and  when  a  customer 
Is  found  he  is  given  a  cheek  indicat- 
ing the  horse  and  amount  upon 
which  he  has  placed  his  money. 
This  was  the  soiem*  under  which 
bookmakers  were  enabled  to  Induce 
men,  women  and  persons  of  imma- 
tnre  years  to  part  with  their  money, 
thus  enabling  the  bookmaker  to 
reap  great  profits  out  of  the  public 
and  to  become  the  chief  supporters 
of  the  raess."  Pso.  v.  lAngan.  186 
N.  Y.  iW.  M6.  88  NS  Ml,  86  LRANS 
47>,  17  AnnCas  1081  and  ^noto  [quot 
Peo.  T.  lAude,  SI  Xlso.  166,  Ut  148 
NTS  166:  Peo.  t.  Olttens,  78  Misc. 
7,  1S7  NTS  670].  <8)  'TThe  book- 
ftiaker  prepared  a  slate  upon  which 
was  marked  the  odds  he  was  wUllug 
to  lay  against  the  various  horses 
entered  in  the  race.  He  would  then 
stand  upon  a  platform,  hold  his 
slate  in  his  hand  so  that  it  could 
easily  be  observed  by  the  people 
who  gathered  around  him,  and  so- 
licit bets  from  the  general  public. 
Those  who  were  seeking  to  bet 
would,  if  the  odds  quoted  were  to 
their  liking,  place  a  bet  upon  the 
horse  of  their  selection.  The  entry 
of  this  bet  was  made  by  the  book- 
maker's clerk  who  stood  or  was 
seated  next  to  him.  The  manner  of 
entering  such  bets  was  that  the 
clerk  would  record  upon  eheets  of 
paper  the  number  of  the  admission 
tag  held  by  the  bettor,  the  amount 
of  the  money  bet  at  the  odds  quoted, 
and  the  position  In  which  the  horse 
was  played.  This  practice  of  bet- 
ting on  horse  races  Is  what  was 
known  dt  that  time  as  bookmahlng, 
and  it  was  this  very  practice  of 
bookmaking  that  the  .  legislature 
sought  to  stamp  out  by  enacting 
chapter  607  of  Uie  Xaws  of  1008." 
Peo.  V.  Laude,  supra. 

70.  Standard  D. 

71.  See  Qamlng  [20  Cyc  886].  See 
also  Bookmaker  ante  this  page. 

78.   Book  of  aooonnti 

As: 

Evidence   see   Criminal    Law  [12 
C^c^E73];  Evidence  [17  Cyc  868, 

Subject  of  larceny  see  Uirceny 
[2B  Cyc  16]. 
Entries  In,  as  evidence  see  EiVldence 

[17  Cyc  366], 
Forgery    of   see    Forgery    [  19  Cyc 

1386]. 

Production  of,  for  examination  see 

Discovery  [14  Cyc  369]. 
Use  of.  to  refresh  witness'  memory 

see  Witnesses  [40  Cyo  8464]. 


See  also  Bookkeeping  ante  this  pan. 

«.  Parrla  v.  Bellows,  BS  VtTSBl 
(holding  that  a  book  containing  min- 
utes of  cash  paid  only  Is  not  prop- 
erly a  book  of  account). 

[a]  What  Is. — (1)  A  memoran- 
dum book  kept  by  a  person  who 
works  for  a  tailor  by  the  piece  and 
in  which  entries  are  made  of  the 
names  of  the  persons  owning  the 
garments  worked  on  and  the  prices 
of  the  work  Is  a  "book  of  accounts 
for  or  concerning  money  or  goods 
due,  or  to  become  due.  or  to  be  de- 
livered," within  Rev.  St.  o  126  I  17. 
Com.  T.  WlUlams.  9  Hetc.  (Mass.) 
278,  876.  <8)  The  flyleaf  of  a  book 
containing  only  one  account  Is  a 
sufficient  "hook  of  account"  within 
Rev.  St  (1809)  |  4668.  Stephan  v. 
Metsger,  OS  Uo.  A.  609,  681.  69  SW 
826.  (3)  The  assessment  lists, 
usually  called  "rolls,"  constitute  "a. 
book  of  accounts."  -  TurbeviUe  v. 
State.  66  Miss.  798,  798.  (4)  A 
notched  stick  has  been  held  to  be 
a  book  of  account  and  admitted 
in  evidence  as  a  book  of  original 
entries.  Rowland  v.  Burton,  8  Del. 
288.  (K)  Scraps  of  paper  have  been 
admitted  as  a  book  of  accounts. 
Smith  V.  Smith,  4  I>al.  682. 

[b]  What  Is  sot.— '(ll  A  diary 
kept  by  decedent,  wherein  all  the 
transactions  of  the  day  are  noted, 
la  not  an  account  book.  Costelo 
V.  Crowell.  189  Mass.  S88,  692,  2  NB 
698.  (2)  Books  of  a  schoolmaster, 
regularly  kept,  are  not  books  of  ac- 
count. Falser  v.  Cranston.  18  8.  C. 
I..  828.  (8)  A  tally  ,  on  a  board  or 
loose  sheets  of  paper  does  not  con- 
stitute a  book  of  account.  Richard- 
son V.  Wingate.  1  Oh.  Dec  (Reprint) 
478,  10  WestLJ  146. 

74.  Richardson  v.  Wingate,  1  Oh. 
Dec.  (Reprint)  478,  10  WestLJ  148. 
147. 

75.  BurrlU  L.  D.  See  generally 
Courts  [11  Cyc  798]. 

76.  See  Evidence  [17  Cyc  868]. 
T7.   Steeg  v.  Leopold  Weil  BIdg., 

etc..  Co.,  126  La.  101,  112.  62  S  288 
(holding  that  it  does  not  mean  any 
arbitrary  or  fictitious  value  that 
may  be  entered  on  the  books  of  the 
company). 

[a]  xethod  of  oonpttttSff^'Ona 
mode  of  arriving  at  the  actual  value 
of  the  capital  stock  of  a  corporation 
Is  to  take  what  Is  sometimes  called 
the  book  value,  which  la  reached  by 
estimating  all  the  assets  as  they 
appear  upon  the  corporate  books, 
and  deducting  all  the  liabilities  and 
other  matters  required  to  be  de- 
ducted by  law."  Peo.  v.  Coleman. 
107  N.  Y.  641,  648,  14  NE  431  [quot 
Cabbie  V.  Cabbie.  Ill  App.  Dlv.  426. 
429.  97  NTS  773]. 

Tb]  TalnatloB  on  involoe  value. — 
Where,  In  an  action  by  one  of  the. 
two  stockholders  of  a  corporation 
who  bought  out  the  shares  of  the 
other  to  recover  an  overpayment  to 
.the  seller,  due  to  a  mistake  In  add- 
ing the  whole  of  the  outstanding 
assets  to  the  half  share  of  the  seller, 
the  petition  alleged  that  the  stock 
was  sold  at  its  book  value,  a  valua- 
tion on  the  Invoice  value  will  be 
considered  Its  "book  value."  no  other 
value  being  given,  whether  formally 
carried  on  the  books  of  tha  concern 
or  not.  Jennemann  v.  Butdier,  188 
Mo.  A.  179,  188,  171  SW  618. 


For  latOT  cases,  derelevmsats  and  ohaagas  in  the  law  see  cumulative  AnnotaUons.  a^^|^|gg,  ^ 
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BOOK.** 

BOOMAGB.'* 

BOOH  001[PANIB8.«° 

BooMZNo  aBoxnom." 

BOOH  POLE.    The  timber  or  w>le  fastened  to 
the  mast  of  a  derrick  by  a  hinge. 
BOOH  STICKS."* 

B008TBB.  A  technical  term  used  in  gamblii^ 
establishments  describing  a  person  who,  in  the 
interest  of  the  proprietor,  takes  a  hand  in  the 
game  to  keep  it  :^Dm  stopping  for  want  of  a  suffi- 
cient number  of  players  and  who  is  furnished 
money  to  bet  with  and.  allowed  to  keep  his  win- 
nings as  compensation  for  his  services.^ 

BOOT."'   Something  given  in  addition."" 

BOOTH.  A  house  or  shed  built  of  boards, 
boughs  of  trees,  or  other  slight  materials,  for  tem- 
porary occupation."^ 

BOOTUiOOEB.  By  statute,  one  who  keeps  or 
carries  around  on  his  person,  or  in  a  vehicle,  or 
leaves  in  a  place  for  another  to  secure,  any  rntoxi- 
eating  liquor  with  intent  to  sell  or  to  dispose  of 
the  same  hy  gift  or  otherwise  in  violation  of  law."" 

BOOTY.*    Captures  of  personal  property  by 


n.    See  L^srslnff  (26  Cyc  1S47]. 
79l    See  Lrf>gglnK  [25  Cyo  16471. 
aa    See  Ix>ffffiTis  [26  Cya  1669]. 
81.    See  liOKvlnff. 
88;   Clear    CrvA    Stone    Co.  v. 
Dearmln.   1«0  Ind.  16S,  166.  «ft  NE 

Taj  Vaawtloiu — A  rope  from  the 
nwstlie«d  passes  tbrouyh  tlu  end 
of  tbe  boom  pole  and  by  it  the  lifted 
weight  la  Bwunc  Into  any  position 
desired,  dear  creek  Stone  Co.  v. 
Dearmto,  ICO  Ind.  1«2.  166,  66  NS 
«03. 

83.    See  Loerlnr  [26  Cyc  1647]. 

8*.  Bx  p.  Meyer,  6  Cal.  Unrep. 
Cu.  64.  66,  40  P  »S8.  See  tenwralfy 
Oaminc  [20  Cyc  I7«]. 

BO.    See  Bote  post  p  14S. 

ee;    Webster  IX 

87.  Webster  D.  [quot  Peo.  v. 
auiin,  14  NTS  23S,  234]. 

[a]  natntorr  aeaalac.— (1)  A 
modern  structure  Ave  feet  hlerb  and 
ftva  t«et  lonr,  havlnc  a  window  and 
a  door  and  erected  as  a  fruit  stand 
ayaloat  other  premises.  Is  properly 
described.  In  an  Indictment  for  bur- 
clary,  aa  a  "booth,"  under  Pen.  Code 
1491,  defining  burglsry  In  tbe  third 
decree  as  breaklnc  and  enterlna  a 
*^alldln*"  with  Intent  to  commit  a 
crime.  Pen.  Code  I  604,  providing 
that  the  term  "bnlldlnr*  shall  In- 
clude "a  railway  car,  vessel,  booth, 
tent,  shop,  or  other  erection  or  In- 
closare^"  Peo.  v.  Hagan,  14  NTS 
2U,  tS4.  (S)  An  ordinance  prohib- 
iting liquor  dealers  from  construct- 
ing or  maintaining  "any  stall,  t>ooth 
or  other  Indosure^'  In  any  room  or 
building  where  liquor  Is  sold  will 
be  llmfted  to  Inclosures  which  are 
or  mar  b«  used  as  lounging  or  drlnk> 
ing  puces  or  for  any  immoral  pur- 
pose, and  not  sncfa  as  are  innocent 
snd  necessary  Inclosures.  State  v. 
Barge.  82  Minn.  266,  269,  84  NW  911, 
(3  LRA  428. 

88..  Barr  v.  Neel,  161  Iowa  468, 
4«0.  131  NW  640. 

as.  See  generally  War  [40  Cyc 
196]. 

SOl  U.  S.  v.  Two  Hundred  and 
Slzty-Nlne  and  One-Half  Bales  of 
Cotton,  28  F.  Caa.  No.  16,583,  Woolw. 
33  S,  261. 

[al  Title  to^(l)  "As  to  per- 
aonal  property,  or  movables,  the  title 
Is  in  general  considered  aa  lost  to 
the  former  proprietors  as  soon  as 
the  enemy  has  acquired  a  Arm  pos- 
session, which,  as  a  general  rule, 
Is  considered  as  taking  place  after 
the  lapse  of  twenty^fonr  hours,  or 
after  uie  booty  has  been  carried  to 
a  place  of  safety  infra  pnesldla  of 
the  emptor."  Xjawrenee*B  Wheaton's 
lat  Is.  iSt  [quot  Coolldge  v.  Outhrle, 


6  P.  Cas.  No.  8.185,  1  FUpp.  d7,  102]. 
(2)  "As  the  towns  and  lands  taken 
from    tbe    enemy    are    called  con- 

Juesta,  all  movable  property  taken 
rom  him  comes  under  the  denomi- 
nation of  booty.  This  booty  natu- 
rally belongs  to  the  soverelarn  prose- 
cuting the  war.  no  less  than  the 
conQueats."  But  the  Boverelen  may 
grant  the  troopa  whatever  share  of 
booty  be  pleaaes.  Coolldge  v. 
Guthrie,  supra  [quot  U.  S,  v.  Two 
Hundred  and  Sixty-Nine  and  One- 
Half  Bales  of  Cotton,  28  P.  Cas.  No. 
16,583,  Woolw.  236,  261]. 

[b]  Selsnrc  for  Immediate  use  of 
arm/  dlstlngolshsd. — Planters'  Bank 
v.  Union  Bank,  16  Wall.  (U.  S.)  488, 
496.  21  L.  ed.  473.  See  also  Herrera 
V.  U.  S..  222  U.  S.  668,  28  BCt  179, 
66  L.  ed.  816. 

81.  Hall  Int.  L.  (4tli  ed>  468 
[quot  Stroud  Jud.  D.]. 

8B.  Hall  InL  L.  (4th  eA)  46S 
[quot  Stroud  Jud.  D.]. 

83.  Hempstead  V.  U.  8.,  128  Fed. 
346  [rev  129  Fed.  907,  64  CCA  289]. 

[a]  A  maanfaetniBd  pzoawtp- 
It  Is  not  found  In  nature  but  Is  a 
manufactured  product  derived  from 
borate  of  lime  or  borate  of  soda  and 
manganese.  Hempstead  v.  TT.  S., 
123  Fed.  S4«  [rev  198  Fed.  907,  64 
CCA  33y. 

[b]  Omnmscelal  «M^"Borate  of 
manganese  is  extensively  used  In 
the  manufttcture  of  varnishes,  where 
a  light-colored  varntsh  is  desired, 
and  Its  only  practical  use  la  In  such 
manufacture.  The  manganese  acts 
as  a  dryer;  the  boraclc  aold  having 
apparently  no  effect,  except  aa  ve- 
hicle for  the  manganese."  Hemp- 
stead T.  U.  S.,  123  Fed.  346  {rev 
129  Fed.  807,  64  CCA  33S]. 

94.  In  re  Schaeffer.  2  App.  (D. 
C.)  1.  8. 

8S.  Eacrlche  Dtcclonarlo.  See 
Bastards  7  C.  J.  p  986^ 

96.  See  also  Bordering  post  this 
page;  Bound  poat  p  144, 

97.  Webster  D. 

[a]    Border     of  munlotosUty^ 

The  word  "border,"  In  a  statute  au- 
thorising tbe  disconnection  of  terri- 
tory from  a  town  or  city  where  the 
territory  Is,-  among  other  things,  on 
or  contiguous  to  the  "border,"  meana 
the  corporate  limits,  and  not  the 
area  adjacent  to  that  part  In  actual 
uae  for  municipal  purposes.  Ana- 
conda Mln.  Co.  V.  Anaconda,  33  Colo. 
70,  74.  80  P  144. 

98.  Handy  v.  Maddox,  86  Md.  647, 
663.  37  A  222. 

89.  Handy  v.  Maddox,  86  Md.  647. 
663,  87  A  222. 

1.  Handy  v.  UadOox,  86  Md.  647. 
6SS,  87  A  282.  ..  . 


land  foreea  on  land;""  whatever  oan  be  seised  on 
land  by  a  belligerent  force  irrespeotiTe  of  its  own 
requirements,  and  simply  because  the  objeet  seized 
is  the  property  of  the  enemy,'*  In  common  use  the 
word  18  applied  to  aims  and  monitions  in  posses- 
sion of  an  enemy  force,  which  are  conflseable  as 
booty,  although  they  may  be  private  property;  but 
rightly  the  term  also  includes  all  property  which 
is  susceptible  of  appropriation." 

BOBATE  OF  BIAITOANBSE.  A  compound  of 
boric  acid  and  manganese."' 

BOBAX.  A  salt  formed  by  boraeic  acid  and 
soda." 

BOBDE.  In  Spanish  law,  a  child  bom  out  of 
lawful  wedlock.'' 

BOBDBB.'*"  As  a  noun,  a  boundary.''  As  a 
verb,  to  approach;"*  to  come  near  to;"  to  verge.* 

BOBDEBINO.^  Approaching;'  coming  near;* 
veiling  on.°  The  term  conveys  the  idea  of  imme- 
diate proximity." 

BOBN.  Brought  forth;'  brought  into  life;*  in- 
troduced by  birth,' 

Otnnplet^  bom.  A  child  is  completely  bom 
when  delivered,  or  expelled  from  and  becomes  ex- 

9.  See  also  Border  ante  this  page; 
Bound  post  p  144. 

3.  Itandy  V.  Maddox,  86  Md.  647. 
663,  87  A  222. 

4.  Handv  v.  Maddox,  86  Hd.  647. 
663,  87  A  222. 

e.  Handy  v.  Maddox.  86  Md.  647, 
653.  37  A  222. 

[a]  As  adjoining. — "Bordering," 
as  used  In  the  act  of  March  2S> 
1895.  e  8  (P.  L.  p  424),  requiring  a 
petition  for  the  review  of  an  Im- 
provement asseaament  to  be  signed 
by  the  owners  of  at  least  two  tbirdik 
either  In  lineal  feet  or  In  area,  ox 
.the  lands  and  real  estate  fronting 
or  bordering  on  the  road  or  section 
of  road  to  be  Improved,  means  ad> 
Joining  at  some  point  the  .  road  or 
section  of  the  road  Involved.  Brla- 
man  v.  Burlington  County,  64  N.  J. 


L.  616,  618,  46  A  999. 

[b]  Am  tMattatf  vn^-^In  eonatm- 
Ing  the  enacting  clause  of  a  etatute 
wnlfA  provided  that  every  pereon 
who  owned  a  tract  of  land  "border- 
ing" on  any  river,  creek,  bayou,  or 
watercourse  should  have  the  rwit 
of  preemption  to  the  back  land,  the 
court  said:  "The  act  of  1811  has 
been  oonstrued,  in  the  deparUitent  of 

?)Ubllc  lands,  for  nearly  forty  years, 
o  mean  that  those  owners  whose 
lands  fronted  on  a  navigable  stream 
were  only  provided  for;  and  that 
the  word  'border,'  both  In  tbe  enact- 
ing clause  and  In  the  exception, 
meant  to  front  on  a  nav^rable 
water-course."  Surgett  v.  LapIc^ 
8  How.  (U.  S.)  48,  69,  12  1,.  ed.  982. 

[c]  Bordering  on  street. — (1) 
"Bordering  on,"  as  used  In  a  charter 
providing  that  no  part  of  the  ex- 
pense oi  grading  or  paving  a  street 
shall  be  assessed  on  any  lands  not 
"bordering  on  or  touching"  the 
street,  does  not  apply  to  or  Include 
a  street  railroad  In  the  street,  and 
hence  auch  railroad  could  not  be 
assessed.  Indianapolis,  etc.,  R.  Co. 
V.  Capitol  Pav.,  etc.,  Co.,  24  Ind.  A. 
114,  64  NE  1076.  1079.  <2)  Land 
occupied  by  a  street  railroad  la  a 
part  of  tbe  street  and  doea  not  bor- 
der on  the  street  within  an  ordi- 
nance providing  for  the  changing 
of  grade  and  repaving  of  the  street, 
the  expenae  of  which  Is  to  be  as- 
sessed as  benefits  on  lands  border- 
ing on  the  street.  O'Rellley  v.  Kings- 
ton, 114  N.  Y.  439,  449,  21  NB  1004. 

6.  Handy  v.  Maddox,  86  Hd.  647. 
563.  37  A  222. 

7.  GofC  V.  Anderson,  91  Ky.  308. 
306.  16  SW  866,  12  888,  11  UtA 
825.    See  Swell  Med.  Jur.  111. 

8.  Webster  D. 

8.   Webster  D.     See  else  Birth 

8.C.  J.  p  1111. 
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temal  of  the  mother,  whether  the  placenta  has 
been  separated  or  the  cord  cut  or  not."*  The  whole 
body  must  be  brought  into  the  world,  and  it  is  not 
snfflcient  that  the  child  respires  in  the  progress 
of  bizth.'^  There  must  be  independent  circula- 
tion." The  whole  body  of  the  child  must  have 
come  forth  from  the  body  of  the  mother,*'  but  the 
umbilical  cord  need  not  have  been  separated." 

Child  en  ventre  sa  mere.*''  It  is  now  settled, 
according  to  the  dictates  of  common  sense  and  hu- 
manity, that  a  child  en  ventre  sa  m^re,  for  all 
purposes  for  his  own  benefit,  is  considered  as  absO' 
luteiy  bom.** 

BOEK  ALIVE." 

BOROUGH."  A  townj"  s  village;"  a  corporate 
town  that  is  not  a  city.^ 


In  Bngland,"  a  corporate  town  possessing  s  reg- 
ularly organized  municipal  government  and  special 
privileges  conferred  by  Toyal  charter,  usually 
called  a  municipal  borough;"  a  town  having  the 
right  to  send  one  or  more  representatives  to  jmrlia- 
ment,  usually  called  a  parliamentary  borough 
a  town  which  sends  buj^esses  to  parliament, 
whether  corporate  or  not;*"  in  its  more  modem 
English  acceptation  it  denotes  a  town  or  city  or- 
ganized for  purposes  of  government.** 

In  Scotland,  a  eorporation  erected  charter 
from  the  crown." 

In  the  United  States,  a  name  given  in  several 
states  to  an  incorporated  municipality  less  popu- 
lous than  a  city  and  difFerently  governed,  in  gen- 
eral corresponding  to  a  town  in  other  states.** 


10.  Ooff  y.  Anderson,  91  Ey.  SOS, 
SOC.  IE  8W  866,  12  KyL  888,  11  L.RA 
82S.  See  Evell  Sled.  Jar.  111. 

11.  Rex  V.  Foulton,  G  C  A  P.  82», 
24  ECL  690. 

18.  Rex  T.  Enoch,  (CAP.  689, 
24  ECL  696. 

13.  Rex  V.  Crutohley,  7  C  &  P- 
814.  32  BCL  897. 

14.  Htm.  V.  Reeves,  9  C.  *  P.  26, 
38  BCL  2T. 

15.  See  Bin  Ventre  8a,  -Mtoe  [2S 
Cyc  3481. 

18.  Dol  V.  Klllen,  10  Del.  14,  19; 
Matter  of  Union  Trust  Co.,  89  Mlac. 
69,  81,  ISl  NTS  246;  Mareellfs  v. 
Thamimer,  2  Paige  (N.  T.)  S6,  36,  21 
AmD  66;  Wallla  v.  Hodson,  2  Atk. 
114,  117,  26  Reprint  472;  Rex  v. 
Poulton,  6  C.  &  P.  S29,  330,  24  BCL 
690:  Qibson  v.  Olbson,  2  Freem.  223, 
22  Reprint  1173;  Hale  v.  Hale,  Prec. 
Ch.  60,  24  Reprint  25;  Burdet  v.  Hope- 
Kood,  1  P.  Wma.  486,  487,  24  Reprint 
484;  Beale  v.  Beale,  1  P.  Wms.  244,  246. 
24  Reprint  373;  Doe  v.  Lancashire. 
K  T.  R.  60,  101  Reprint  28;  Thellua- 
son  V.  Woodford,  4  Ves.  Jr.  227,  321, 
31   Reprint   117.   1   ERC   498.  See 


Curtesy   [12_Cyc  1008];  Death  [13 

"661; 

VTUIU'Uiajt     «IU       VT  lU  U  ■__£VtUMbflUV  [2, 

Cyc   662];   Waste;   Wills   [40  Cyc 


Cyc  836];  Estates  Cl  6  Cyc  666 1 ; 
Guardian  and  Ward:  Homicide  [2l 


1479]. 

17.  Bom  alive  I 

Birth  of  isaue  as  requlaite  of  cur- 
tesy see  Curtesy  [12  Cyc  1007J. 

Evidence  that  child  was  born  see 
Homicide   [21   Cyc  lOOlJ. 

See  also  Alive  2  C.  J.  p  1133;  Born 
ante  p  139. 

18.  BoTontfbt 

As  municipal  corporation  generally 
see  Municipal  Corporations  [25  Cyc 
144]. 

See  also  Borough  Courts  post  p  141; 
Borough-Bnglish  post  p  141;  Bor- 
ough-jReeve  post  p  141. 

19.  Bouvier  L.  D. 

[a]  As  mjnoufmonM  with  "town." 
— (1)  "Although  in  common  usage 
the  words  'town'  and  'borough'  are 
sometimes  synonymous,  yet  legally, 
BO  far  as  their  government  ana  or- 
ganization are  concerned,  they  are 
distinct."  Bloomsburg  Case,  33  Pa. 
Co.  137, 138.  (2)  An  incorporated  bor- 
ough la  included  within  the  word 
"town"  as  used  In  the  statute  pro- 
viding for  the  incorporation  of 
cities.  Stout  V.  aien  Ridge.  69  N.  J. 
L.  201,  203,  36  A  913. 

30.  Brown  V.  State,  18  Oh.  St 
496,  607. 

[a]  As  iBolndlnff  vfUar*, — Ather- 
ton  V.  Essex  Junction.  83  Vt.  218, 
223,  74  A  1118,  27  LRANS  698,  Ann 
Casl912A  3S9  [quot  Denipster  v. 
United  Tract.  Co.,  206  Pa.  70,  78,  64 
A  501]. 

21.  State  V.  Minneapolis,  etc.,  R. 
Co.,  76  Minn.  469.  473,  79  NW  6X0; 
Bruce  v.  Walt.  1  M.  &  G.  1,  39  ECL 
618,  133  Reprint  222.  See  also  New 
York,  eta,  R.  Co.  v.  Drummond,  46 
N.  J.  L.  644.  646  (where  the  court 
said:  "I  should  hesitate  to  say  that 
a  borough,  so  called,  of  any  or  what 
size,  can  be  considered  as  within  the 


term  Incorporated  city.'  .Town  la 
generic.  Of  the  genus,  cities  and 
boroughs  are  species"). 

[a]    As  a  mwBlelpal  eorporation. 

— Southport  V.  Ogden,  23  Conn.  128, 
ISO;  Brown  v.  State,  18  Oh.  St.  496, 
607;  Ridley  Park  v.  Cltlsen's  Elec- 
tric Light,  etc.,  Co.,  9  Pa.  Super. 
616.  619,  7  Del.  Co.  396. 

SS.  [a]  Or^in  ana  hlstorr.^(I) 
At  the  time  of  the  conquest  of  Eng- 
land by  William  of  Normandy  (A.  D. 
1066),  the  boroughs  were  unincor- 
porated and  did  not  constitute  bodies 
politic.  The  right  of  local  self-gov- 
ernment was  not  in  general  conferred 
on  them  until  the  time  of  John 
(1199-1216),  and  It  was  not  until  the 
time  of  Edward  I  that  they  obtained 
the  right  of  returning  members  to 

(larllam^nt.  He  caused  writs  to  Vh 
ssued  to  about  one  hundred  and 
twenty  cities  and  boroughs,  enjoin- 
ing them  to  send  to  parliament  two 
deputies  from  each  borough  within 
their  county.  The  political  powers 
thus  acquired  by  boroughs  gave 
them  political  Importance.  James  I 
Incorporated  boroughs,  endowing 
them  with  parliamentary  franchise, 
but  conflning  the  exercise  of  the  right 
to  vote  to  select  classes.  This  was 
remedied  by  the  Reform  Act  of  5  ft 
6  Wm.  IV  C1835)  c  76.  1  Dillon  Mun. 
Corp.  3  10.  (2)  "In  the  old  sense  of 
the  word,  borough  Is  'an  ancient 
towne.  holden  of  the  king  or  any 
other  lord,  which  aendeth  hurgessoa 
to  the  parliament.'  '.Lltt.  S  164;  Co. 
Lttt.  109a.)  Many  of  these  boroughs, 
however,  having  been  dlsfranchlaed 
In  modem  times,  are  now  only  bor- 
oughs to  thla  extent,  that  the  land 
within  them  la  held  by  tenure  In 
burgage  or  subject  to  the  custom 
of  borough-Bngllsh.  At  the  present 
day  borough  almost  always  means 
either  a  borough  corporate  (or  mu- 
nicipal borough),  or  a  parliamentary 
borough,  (see  1  Bl.  Com.  116;  1 
Steph.  Com.  125),  moat  (if  not  all) 
municipal  borougha  being  alao  par- 
liamentary." Rapalje  &  L.  L.  D. 
(3)  "It  la  impoaaible  to  reconcile 
the  meaninga  of  this  word  given  by 
the  varloua  authors,  except  upon  the 
supposition  of  a  change  of  require- 
ments necessary  to  constitute  a  bor- 
ough at  dltFerent  periods.  The  only 
essential  circumstance  which  under- 
lies all  the  meaninga  given  would 
seem  to  be  that  of  a  number  of  citi- 
zens bound  together  for  purposes 
of  Joint  action,  varying  in  the  dif- 
ferent boroughs,  but  being  either  for 
representation  or  for  municipal  gov- 
ernment. Many  causes,  in  no  two 
cases  quite  alike,  went  to  make  up  the 
peculiar  community  which  the  13th 
century  recognixed  as  a  borough. 
The  borough  community,  though  a 
different  variety,  la  not  a  different 
genus  from  that  of  the  other  com- 
munities with  which  England  of  the 
early  Middle  Ages  was  peopled."  2 
Holdsworth  Hist.  Eng.  L.  267. 
38.  Century  D. 
94,    Century  D. 


SB.  1  BlaCkstone  Comm.  114; 
Bouvier  L.  D. 

IW.  Bouvier  L.  D.;  2  Stqdien 
Comm.  (11th  ed)  33. 

B7.    Bell  D. 

B8.   See  eases  Infra  this  notsi 

[a]  In  OoHBeotlent.  boroughs  are 
erected  by  act  of  legislature.  The 

firesent  borou^s  were  enumerated 
n  1876.  under  Rev.  St  (1876)  p  2 
tit  2.  The  charters  cannot  be  utered 
on  petition  by  the  assembly  without 
due  advertisement  of  eaid  petition, 
according  to  Rev.  St  (1875)  p  79  tit 
6  I  7.  See  Southport  v.  Ovdeo,  21 
(Tonn.  128,  180. 

[b]  In  Mtanesota  several  bor- 
oughs were  created  by  special  char- 
ter In  the  early  history  of  the  ter- 
ritory and  state,  the  name  having 
been  borrowed  evidently  from  some 
of  the  eastern,  middle,  or  border 
states,  Bucb  as  Pennsylvania  where 
it  la  in  common  use.  State  v. 
Minneapolis,  etc.,  R.,  Co.,  76  Minn. 
469,  473.  79  NW  610. 

[c]  In  Hew  Jarser  boroughs  date 
back  to  the  early  part  of  the  eigh- 
teenth century,  but  they  were  erected 
by  special  acts  and  without  unt- 
formfty  of  purpose  or  system  until 
1818,  when  a  general  borough  act 
was  passed.  By  L.  (1878)  p  403.  by 
the  petition  and  votes  of  the  Inha|)it- 
ants  any  township,  or  part  thereof, 
embracing  an  area  not  exceeding 
four  square  miles,  and  containing  a 
population  not  exceeding  five  thou- 
sand, may  become  a  borough.  The 

Eetitlon  is  presented  to  the  free- 
older  who  calls  the  election;  each 
borough  elects  a  mayor  and  six 
councllmen  who  serve  without  com- 
pensation. 

[d1  In  Vew  Tork  the  term  "bor- 
ough Is  used  in  a  loose  sense  of 
the  word  In  the  Greater  New  Tork 
Charter  )  2,  which  divides  the 
greater  city  Into  boroughs. 

[e]  m  Vennaylvanla  (1)  few  bor- 
oughs were  erected  by  the  propria 
tary,  but  after  the  Revolution  nu- 
merous special  charters  were 
granted  by  the  legislature.  In  1834 
a  general  system  was  provided 
whereby  the  court  of  quarter  ses- 
sions with  concurrence  of  the  grand 
Jury  might  erect  certain  territory 
with  its  inhabitants  into  boroughs. 
In  1861  a  general  act  was  pasaed  for 
the  regulation  of  boroughs  Incorpo- 
rated after  its  passage.  Pennsyl- 
vania Boroughs,  by  Halcome;  Johna 
Hopkins  Unlveraity  Studies,  Fourth 
Series.  No.  4;  Act  April  1,  1834  (P. 
L.  163);  Act  April  8,  1866  (P.  L. 
320);  Brightly'a  Purdon's  Dig.  126. 
See  Com.  v.  Montrose.  S2  Pa.  391. 
(2)  "Borougha  are  very  ancient  mu- 
nicipal organizations,  with  well  de- 
fined powers,  privileges,  duties  and 
liabilities.  We  Inherited  an  aptness 
and  desire  for  their  organisation  from 
Bngland.  In  our  earlier  colonial  his- 
tory the  large  area  of  territory  was 
divided  Into  counties  of  such  Im- 
mense extent  that  It  took  several 
days  traveling  on  horseback  to  reach 
the  county  seat;  these  again  were 


For  later  oases,  dsretopnunts  and  Aaaffsa  in  the  law  see  cumvIaUva  Annotations,  saania'Utle,  pi^e^nd  note  niunber. 
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BOBOUOH  OOUBTS.  Private  and  Imdted  tri- 
bnnals  held  1^  prescription,  ehartn,  or  aet  of 
pariiament,  in  pwtienlar  districts  for  the  eoBTOi- 
ienee  of  the  inhabitants,  that  the;  may  proseente 
unall  snits  and  receive  justice  at  home." 

BOBOUGH-ENGUSH.  A  particalar  enstom  pre- 
Tailii^  in  certain  ancient  Ez^sh  borongfas  and 
copyhold  manors,  bv  which  land  descended  to  the 
i^angest  son  instead  of  the  eldest,  or,  if  the  owner 
had  no  issue,  to  his  youngest  brother a  custom 
that  prevails  in  some  ancient  boroughs  in  England, 
whereby  the  youngest  son  inherits  the  estate  in 
preference  to  all  ms  elder  brothers,  so  named  in 
contradistinetionf  aa  it  were,  to  the  Korman 
€n  stoma." 

BOBOUOH-BEEVS.  The  chief  municipal  officer 
in  certain  unincorporated  Eiu^sh  towns. 

BOBBAOHO  (diunken).  The  Spanish  law  pun- 
ishes dmnkomess  only  when  it  causes  disturbance 
or  scandal  and  tiien  merely  as  a  misdemeanor 
(falta).**   Indeed  the  circumstance  that  an  offense 


was  committed  in  a  state  of  intoxication  is  an  ex- 
tenuating one"*  if  such  state  is  not  habitual "  nor 
entered  into  after  planning  the  crime." 

BOBBOW."  To  take  or  receive  from  another 
on  tmst,  with  the  intention  of  retuming  or  givii^ 
an  equivalent  therefor;"  to  take  from  another  for 
one's  own  use;"  to  adopt  from  a  foreign  source;* 
to  appropriate;"  to  assume." 

Borrowed  suHMy,  in  the  ordinary,  popular  sense, 
includes  all  sums  of  money  loaned  by  a  creditor 
to  a  debtor  without  regard  to  tiie  mode  or  the 
existenoe  of  any  security  or  evidence  of  the  indebt- 
edness." ____ 

BOBBOWEB."  One  who  borrows;"  especially 
one  who  makes  a  practice  of  borrowing." 

BOBBOWINa.*'  The  act  of  taking  or  obtaining 
anything  on  loan." 

BOBBOW  PITS.  In  railroad  construction,  pits 
dug  along  the  side  of  the  rpadbed  for  the  purpose 
of  making  embankments,  where  the  material  com- 
ity; out  of  the  cuts  is  insuffldoit  fdr  the  construe- 


divided  Into  townships,  som«  of  them 
the  slxe  of  our  present  counties ; 
then  from  special  causes,  such  as 
'trading  posts,  ferry  approaches  or 
heads  of  river  na-vlaratton,  settlers 
became  grouped  In  vlTlagefl  or  towns 
and  from  these  last  came  a  demand 
for  local  ^vemment  specially 
adapted  to  their  needs;  so  they  sev- 
ered from  the  larger  territorial  gov- 
ernment of  the  township  and  erected 
the  boroufh  municipality.  It  con- 
veyed the  Idea,  adopted  from  Bng- 
laiid.  of  a  compact  settlement,  as  dis- 
tinguished from  a  township  and 
connty.  So  through  all  the  legisla- 
tion since,  the  suggestion  In  thought 
Is,  of  a  town  or  village  Identical 
with  the  borough.  .    In  all 

the  subsequent  legislation  there  is 
no  departure  from  the  original  Idea, 
that  to  erect  a  territory  Into  a  bor- 
ough It  must  have  as  Its  base  a 
town  or  Tillace."  Dvnuomtw  t. 
United  Tract.  Co.,  206  Pa.  TO.  77»  B4 
A  501. 
aSL    Wharton  L-  Lex. 

30.  Burrlll  U  D, 

31.  t  Blackstone  Comm.  83 :  1 
Blackatone  Comm.  75;  1  StejMien 
Comm.  E4,  211. 

38.    Wharton  L.  L#ex. 

33.  Spain. — Pen.  Code  art  697  (3). 
Philippine. — Pen.  Code  art  674  (3). 

34.  Pen.  Code  art  0  (6) 

[a]  OlronastanM  applied* — V.  S. 
V.  Jeffrey,  15  Philippine  391,  395;  U. 
S.  V.  Idon,  11  Philippine  64,  06;  U. 
S.  V.  Tape,  10  Philippine  204,  206; 
U.  S.  V.  Cox,  3  Philippine  140,  143; 
U.  S.  V.  Ostrea,  2  Philippine  93.  OS. 

IB.  The  courts  are  expressly 
clothed  with  discretion  to  find  out 
whether,  under  all  the  circum- 
stances. Intoxication  Is  habitual  with 
the  accused.    Pen.  Code  art  9  (6). 

[a]  rxestunptlou. — In  the  absence 
of  proof  to  the  contrary  It  will  be 
presumed  not  to  be  habitual.  U.  S. 
r.  Hacnti.  26  Philippine  170.  183"  U. 
8.  V.  Balmori,  18  Philippine  578.  683; 
U.  S.  V.  De  Jose,  17  PhTllpplne  71,  76; 
U.  S.  V.  Dayutal,  4  Philippine  98;  U. 
S.  V.  HIghffll,  4  Philippine  384.  388; 
V.  S.  V.  Fltigerald.  2  Philippine  419. 
413;  U.  S.  V.  Leal.  1  Philippine  118, 
120. 

3e.    Pen.  Code  art  9  (6). 

37.  See  also  Borrower  post  this 
p^e;  Borrowing  post  this  page. 

■9om>w  moasy**  as  usea  In  a  grant 
to  public  body  of  power  to  borrow 
money  ^»ee  Counties  [11  Cyc  5021; 
Mtinlclpal  Corporations  [28  Cyc 
1652];  States  ^6  Cyc  8821;  Terri- 
tories; Towns  [38  Cyo  644j;  United 
States  [39  Cyc  748]. 

38.  Webster  T>.  tquot  State  v. 
Adams  County  School  DIst.  No.  4,  13 
Helu-.  82.  88,  12  NW  812;  Phlladephla. 
etc,  R,  Co.  V.  SUchter,  11  WltlyNC 
(Pa.)  326,  tni. 

[a]  Mm  laTUlglag  a  Mtantlaf  la 
Usti.    (1>  "TtM  word  !•  oftan  used 


in  the  sense  of  returning  the  thing 
borrowed  In  specie,  as  to  borrow  a 
book,  or  any  other  thing  to  be  re- 
turned again.  But  It  la  evident  that 
where  money  is  borrowed  the  identi- 
cal money  loaned  is  not  to  be  re- 
turned, because  If  this  was  so,  the 
borrower  would  derive  no  benefit 
from  the  loan."  State  v.  Adams 
County  School  Dlst.  No.  4,  13  Nebr. 
82,  88.  12  NW  812.  (2)  "^Borrowed* 
Imports  necessarily  an  obligation  to 
return  the  thing  borrowed.  If  It  be 
loaned  for  use,  or  to  return  Its  kind 
and  value  If  it  be  loaned  for  con- 
sumption." Hart  V.  Burton,  7  J.  J. 
Marsh.  (Ky.)  322,  324. 

[b]  As  Importmg  a  promlas  to 
pay. — (1)  "The  word  "borrowed'  Im- 
ports in  Itself  a  promise  to  pay  as 
strongly  as  the  word  *due;'  and  the 
written  acknowledgment  that  a  party 
has  'borrowed'  money  is  as  clearly 
a  note  for  the  direct  payment  of 
money,  as  Is  the  written  acknowledg- 
ment that  money  Is  due."  Harrow 
V.  Dugan,  6  Dana  (Ky.)  341.  See 
also  Kalfus  v.  Watts.  LItt  Sel.  Cas. 
(Ky.)  197.  (2)  The  power  to  borrow 
money  necessarily  Implies  an  obll- 

f ration  of  repayment  and  does  not 
nclude  raising  money  by  Issuing  Ir- 
redeemable debenture  stock.  In^re 
Southern  Braslllan,  etc.,  R.  Co.. 
[1906]  2  Ch.  78. 

30.  Webster  D.  [quot  State  v. 
Adams  County  School  Dlst.  No.  4, 
13  Nebr.  82,  88,  12  NW  812;  Phila- 
delphia, etc.,  R.  Co.  v.  Stlchter,  11 
WklyNC  (Pa.)  325,  828]. 

[aj  Fossssslon  Imidlaa. — An  in- 
formation charging  that  defendant 
did  "borrow  and  obtain  the  use  of" 
a  ring  suffldently  charges  that  he 
obtained  the  possession  of  the  satne. 
State  V.  Kasper,  6  Wash.  174,  176,  31 
P  636. 

40.  Webster  D.  tquot  State  v. 
Adams  County  School  Dlst.  No.  4,  13 
Nebr.  82.  88,  12  NW  812;  Phila- 
delphia, etc.,  R.  Co.  V.  Stlchter,  H 
WklyNC  (Pa.)  326.  328]. 

41.  Webster  D.  [quot  State  v. 
Adams  County  School  Dlst.  No.  4,  13 
Nebr.  82,  88.  12  NW  812;  Phila- 
delphia, etc..  R.  Co.  V.  Stlchter,  11 
WklyNC  (Pa.)  326,  328], 

49.  Webster  D.  [qQot  State  v. 
Adams  County  School  Dlst  No.  4,  13 
Nebr.  82,  88,  12  NW  812:  Phila- 
delphia, etc.,  R.  Co.  V.  Stlchter,  11 
WklyNC  (Pa.)  826,  828]. 

43.  Hurray  v.  Spencer,  24  Hd.  620, 
624. 

44.  Bomwsri  As  including: 
Devisees  see  Usury  [39  Cyc  1066J. 
Heirs  see  Usury  [39  Cyc  10661. 
Legatees  see  Usunr  [89  Cyc  1086]. 
Personal  representatives  Bee  Usury 

[39  Cyc  10651. 
Purchaser  of  property  encumbered 

with  usurious  Hen  see  Usury  [89 

Cyc  1067]. 
Sureties  see  Usnrr  ttt  Cyo  1076]. 


Trustees  see  Usury  [39  Cyo  10661. 
See  generally  Usury  [39  Cyo  1062]. 
See  also  Borrow  ante  this  page;  Bor- 
rowing post  this  page. 

45.  Standard  D. 

[a]  -Thm  teadaney  of  jadiolal 
oplalon  to  limit  the  appUoatloa  of 
tas  word  *borrower'  to  the  person 
who  borrowed  the  money,  and  waa 
at  the  time  a  ]jarty  to  the  contract, 
and  who  continued  to  stand  in 
the  position  of  borrower.  Is  very 
marked."  Buckingham  v.  Corning, 
91  N.  Y.  625,  629,  16  NTWklyDlg 
492.  '  . 

46.  Standard  D. 

47.  See  also  Borrow  ante  tbia 
page;  Borrower  ante  this  page. 

48.  Century  D. 

M  OMdtt  oa  a  sate  dLrtte- 
guMaad.  "The  terms  'a  loan  or  bor* 
rowing,'  have  an  apt,  fixed,  and 
tain  meaning  In  common  langnaga, 
and  would  no  more  be  taken  to  maui 
giving  day.  or  oredit  on  an  absolute 
sale  of  property,  than  to  express 
any  other  Idea  the  most  foreign  to 
the  subject  which  the  mind  can  con- 
ceive." Henry  v.  Thompson,  Minor 
(Ala.)  209.  225. 

[b]  Htrlng  disUagolslMd.— Bor- 
rowing Is  a  mere  gratuitous  loan. 
It  Is  a  species  of  bailment  called  by. 
Sir  William  Jones  a  dommodatum,  of 
loan  for  use  without  pay.  Black- 
stone  (2  Comm.  p  463),  in  distin- 
guishing between  niring  and  borrow- 
ing, says:  "Hiring  and  borrowing  are 
also  contracts  by  which  a  ouallQed 
property  may  be  transferiied  to  the 
hirer  or  borrower.  In  which  there  is 
only  this  difference:  that  hiring  Is 
always  for  a  price,  a  stipend,  or 
additional  recompense;  borrowing  is 
merely  gratuitous."  An  agreement 
by  which  a  person  undertakes  to 
make  a  horse  gentle  and  fit  for  use 
by  the  owner's  family.  In  cohaldera- 
tion  of  permission  to  ride  it.  Is  a 
contract  of  hiring,  not  of  borrowing. 
Neel  v.  State,  38  Tex.  Cr.  408,  400, 
26  SW  726. 

[c]  Beoelvlag  deposits  dlsUn- 
irulahsd. — "  'Receiving  deposits.'  as 
understood  In  the  practice  of  bank- 
ing. Is  different  from  borrowing 
money  In  the  ordinary  acceptation  of 
that  term,  and  agreeing  to  allow  in- 
terest on  moneys  deposited  with  a 
bank  and  giving  notes  or  certificates 
or  any  other  evidences  of  debt  there- 
for doss  not  constitute  the  doing  so 
an  act  of  borrowing,  hence  the  power 
of  receiving  deposits  does  not  nec- 
easarlly  Include  the  power  of  bor- 
rowing. But  the  power  to  borrow- 
may  be  Incidental  to  the  power  of 
'discounting  notes;'  and  ...  a 
banking  association,  as  well  as  an 
Individual  banker,  [may]  borrow 
money  to  be  employed  In  that  branch 
of  business."  Leavitt .  v.  Yates.  4 
Edw.  (N.  T.)  184,  let     /  A/AriL> 
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tion.  of  embankments;*  ezeftTatitms  made  to  se- 
cure material  for  fills.'* 

BOBT.  An  impure  variety  of  diamond  used  com- 
mercially for  cutting  and  polishing.'^ 

BOSCAGE.  The  food  which  wood  and  trees 
yield  to  cattle." 

BOSH. .  An  erection  above  the  hearth  of  a  blast- 
ing furnace  built  of  fire  brick  and  extending  up- 
ward about  twenty  feet,  slanting  outward,  and 
containing  hollow  cooling  plates  through  which 
water  circulates." 

BOSS.  As  a  nonn,  master;"  a  person  who  gives 
orders  and  who  directs  or  controls;''  a  master 
workman  or  superintendent,  a  director  or  man- 
ager;"*  a  master  mechanic  under  whose  orders  a 
helper  for  the  time  being  is  working;'^  one  who 
overaeea  or  gives  directions.** 

As  a  verb,  to  hold  mastery  over,  to  direct,  or  to 
superintend.'" 

BOTAinOAL  GABDEN.  A  collection  of  plants, 
shntbs,  etCf  that  would  assist  in  the  acquisition 

49.    Choct&w,  etc.,  R.  Co.  v.  New- 
ton, 140  Fed.  226,  236,  71  CCA  655. 

BO.  Arkansas  Valley,  etc.,  R.  Co. 
V.  Witt.  19  Okl.  262,  264,  91  P  897. 
13  LRANS  237. 

Bl.  Standard  D.  [quot  IT.  S.  t. 
American  Eixpress  Co.,  140  Fed.  997, 
968]. 

Sa.    Wharton  I,. 
>  B3.    IlllnolB   Steel   Co.   v.  Saylor, 
226  111.  2SS,  2SE.  80  NE  783. 

54.  Grueber  v.  Llndenmeler,  42 
Minn.  99.  101,  43  NW  964;  Dayharah 
V.  Hannibal,  etc.,  R.  Co.,  103  Ho.  670, 
§77,  16  SW  664.  23  AmSR  900;  Tounv 
V.  -  Vlrarlnia,  etc.,  Constr.  Co.,  109 
X.  C.  «18,  619,  14  8B  58.  See  gm- 
«rally  Master  and  Servant  [26  Cyc 
«66]. 

[a]  Shtft-bOM, — ^A  term  used  In 
mlnlnv  and,  "at  the  time  the  Act  of 
1906  was  under  consideration  by  the 
levlfllature,  the  word  'shift-boss^  had 
•  well-denned  and  well-understood 
meaninK.  It  Is  a  compound  word, 
formed -by  uniting  the  words  'shift' 
uid-'boBs.^  The  word  'shift,'  as  used 
In  that  Act.  means 'm.  set  of  workmen 
who  work  In  turn  with  other  sets,  as 
a  njriit  shift.'  (Webster's  Interna- 
tional Dictionary):  or  the  time  dur- 
ing which  a  particular  set  of  men 
work.  .  .  .  The  word  'Hhlft-boss,' 
as  used  In  the  Act  of  1906,  means  a 
master  workman  who  directs  the 
work  of  the  set  of  men  enrased  upon 
a  particular  shift."  Johnson  v. 
Butte,  etc..  Copper  Co.,  41  Mont  168, 
170,  108  P  1067,  48  LRANS  938. 

SB.  Ozosar  v.  Fierce,  etc.,  Mfg. 
Co..  66  Misc.  679.  683,  106  NTS  1087. 

Be.  Webster  D.  [cit  Johnson  v. 
Butte,  etc.,  Copper  Co.,  41  Mont.  1G8, 
170,  108  P  1067V  48  LRANS  938]. 


and  advancement  of  botanical  knowledge.^ 
BOTE.'^  A  Sazon  word,  sometimes  written 
boot,"  synonymous  with  the  French  "  estovers 
and  therefore  housebote  is  a  sufficient  allowance 
of  wood  to  repair  or  to  bum  in  the  house,  which 
latter  is  sometimes  called  firebote ;  ploughbote 
and  cartbote  are  wood  to  be  employed  in  making 
and  repairing  all  instruments  of  husbandry »  and 
haybote  or  hedgebote  is  wood  for  repairing  hays, 
he^es,  or  fences."^ 

Theftbote  is  where  the  person  robbed  not  only 
knows  the  felon  but  also  takes  his  goods  again,  or 
other  amends,  on  agreement  not  to  prosecute." 

BOTH.  The  one  and  the  other;  the  two;**  two 
considered  as  distinct  from  others,  or  by  them- 
selves;" the  pair  or  couple;  withont  exoeption  of 
either;^  by  context,  including.*^ 

BOTIOABIO  (pharmacist).  Pharmaoy  has  long 
been  a  subject  of  legislative  regulation  in  Spain." 
An  eztrasive  course  thereia  is  provided  in  the 
universities,  and  jdurmaeista  are  required  to  Be 


{aj  "Sttperlatondsat"  dlrtlBffnlAed. 

—(1)  The  distinction  between  super- 
intendent and  foreman  or  "boss*  Is 
reoosnlsed  by  the  supreme  court 
of  the  'United  States  In  Northern 
Pac.  R.  Co.  v.  Peterson.  162  U.  S. 
346.  SB7,  16  set  843,  4ft  Li.  ed.  994 
(wher*  the  court  said:  "This  boas 
of  a  small  vanr  of  ten  or  Ofteen 
men,  encased  in  maklns  repairs 
upon  the  road  wherever  they  mtcht 
be  necessary,  over  a  distance  of 
three  sectlona,  aiding  and  assisting 
the  regular  gang  of  workmen  upon 
each  section  as  occasion  denmnded, 
was  not  such  a  superintendent  of  a 
separate  department,  nor  was  he  in 
control  of  such  a  distinct  branch  of 
the  work  of  the  master  as  would  be 
necessary  to  render  the  master  liable 
to  a  co-employe  for  his  neglect.  Ho 
was  In  fact,  as  well  as  In  law,  a 
fellow-workman;  he  went  with  the 
gang  to  the  place  of  work  In  the 
morning,  stayed  there  with  them 
during  the  dar,  superintended  their 
work,  giving  directions  in  regard  to 
it,  and  returned  home  with  tnem  in 


the  evening,  acting  as  a  part  of  the 
crew  of  the  hand  car  upon  which 
they  rode.  The  mere  fact,  if  It  be 
a  fact,  that  he  did  not  actually 
handle  a  shovel  or  a  pick.  Is  an  un- 
important matter.  Whefe  more  than 
one  man  is  engaged  In  doing  any 
particular  work,  it  becomes  almost 
a  necessity  that  one  should  be  boss 
and  the  other  subordinate,  but  both 
are  nevertheless  fellow -workmen"). 
See  also  Wagner  v.  New  Tork.  etc.,  R. 
Co.,  183  N.  T.  623,  76  NB  1112.  (2) 
A  "boss"  in  a  quarry,  having  under 
him  twenty-two  men  and  auDiorlxed 
to  give  directions  for  their  employ- 
ment, to  discharge  them,  and  accus- 
tomed to  mark  places  where  drilling 
la  to  be  done,  but  who  does  no  drill- 
ing. Is  a  superintendent  and  vice 
principal.  Mahoney  v.  Bay  State 
Pink  Granite  Co.,  184  Mass.  287,  2S8, 
68  NB  234. 

BT.  Mohr  V.  Martowlca,  189  111. 
A.  178,  179. 

08.  Applebe  v.  Albany  Brewing 
Co.,  12  NTS  678.  678  [ctt  Johnson  v. 
Butte,  etc.,  Copper  Co.,  41  Mont.  168, 
170.  lOS  P  1067.  48  LRANS  938]. 

B9.  Webster  D.  [quot  Johnson  v. 
Butte,  etc..  Copper  Co.,  41  Mont.  168. 
170,  108  P  1067,  48  LRANS  938]. 

eo.  Pierce  v.  Brown  Univ.,  21  R.  I. 
399.  399,  43  NB  878. 

Fa]  nlTate  flower  gardm  dlstla- 
gUSM&F— The  phrase  does  not  in- 
clude "large  quantltlea  of  flowering 
plants  for  merely  ornamental  pur- 
poses of  the  private  grounds  of  a 
gentleman's  residence,  but  speci- 
mens, whether  flowering,  or  orna- 
mental, or  otherwise,  that  would  aid 
a  botanist  In  imparting  botanical 
knowledge."  Pierce  v.  Brown  Univ., 
21  R.  I.  392.  399,  43  NB  878. 
ei.   See  generally  Common  tAnia 


[8  Cyc  3421;  Estates  Tie  Cyc  696]; 
Landlord  and  Tenant  fz4  Cyo  846]. 
ea.   Heydon's  Case,  13  Coke  67.  68, 


77  Reprint  1476:  2  Blackatone  Comm. 
36:  Coice  Litt.  41  b;  1  Stephen  Comm. 
341. 

69.  4  Blaekatone  Comm.  133  [quot 
Com,  T.  Pease,  16  Mass.  91,  93:  Forsh- 
ner  v.  Whitcomb,  44  N.  H.  14,  161. 
See  Compounding  Felony  [8  Cyo  402j. 

64.   Webster    D.;    Worcester  D. 

(both  quot  Kuetaner  v.  Free  port,  143 
11.  02,  104,  32  NB  372,  17  LRA  774L 

ia]  Vot  aymmynMnu  wliai  "eaoli." 
.a  used  in  a  charter  providing  that 
a  majority  of  both  boards  ahalT  con- 
stitute a  quorum  for  the  transaction 
of  business  in  Joint  session,  "the 
word  'both'  ...  Is  [not]  synony- 
mous with  "each,*  ...  A  majority 
of  both  boards  means  a  majority  of 
the  17  members-elect,  taken  as 
a  whole;  and,  this  being  true,  12 
members  were  more  than  a  majority 
of  the  general  council."  Davis  v. 
Claua.  lf6  Ky.  4,  10,  100  SW  263.  30 


KyL  1082.  See  also  Coleman  v. 
Kenton,  5  J.  J.  Marsh.  (Ky.)  44,  46. 

6B.  I>ew  v.  Barnes,  64  N.  C.  149, 
161  [quot  Graham  v.  Graham,  23  W. 
Va.  36,  48,  48  AmR  364]. 

[a]  Aa  amiylng  to  two  of  ttw 
thugs  msattoned^'  "Both'  is  never 
used  as  inclusive  of  or  as  referring 
to  three  or  more,  and  can  apply  only 
to  two  of  the  matters  or  subjects 
previously  mentioned."  Kuehner  v. 
Freeport,  143  111.  92,  103.  38  NB  373, 
17  LRA  774. 

06.  Webster  D.  [quot  Kuehner  v. 
Freeport,  143  III.  9^  104,  31  MB  371, 
17  LRA  774]. 

[a]  As  MMudBf  *M«hwJ^(l)  A 
Joint  deed  for  the  maintenance  and 
support  of  the  grantors  so  long  aa 
"they  both  shall  live"  has  been  held 
to  mean  so  long  as  either  of  them 
Shalt  live.  Greenbrier  Bank  v.  Bfflng- 
ham;  61  W.  Va.  S«7,  268.  41  SB  lit, 
<2)  In  conatruing  the  act  of  June. 
1868,  requiring  that  all  contracts 
between  masters  and  servants,  where 
either  of  the  contracting  parties  la 
of  Hawaiian  birth,  shall  be  in  both 
Hawaiian  and  Bngllsh  languages  the 
court  said:  "The  word  'either*  la  a 
distributive  or  alternative  term.  It 
carries  the  meaninx  that  when  one 
of  the  parties  Is  of  Hawaiian  birth 
and  the  other  Is  not.  such  contract 
ahall  be  executed  In  Hawaiian  and 
Kngllsh.  The  negative  or  excluding 
force  of  the  word  either  la  equal  to 
its  afllrmation  and  Including  force. 
For  the  application  of  the  statute 
one  party  must  be  not  Hawaiian,  and 
for  nim  the  Bngllah  la  prescribed. 
If  the  phrase  had  been  "both  or 
either,'  or  'the  contracting  parties  or 
either  of  them,'  clearly  aomethlng 
would  have  been  enacted  which  this 
atatute  doea  not  contain. 

The  term  'either'  doea  not  Include 
'both,'  nor  does  'both'  the  greater 
Intend  and  therefore  Include  the  less, 
'either.' "  Martin  v.  Nahoa,  4  Hawaii 
427,  429. 

[b]  As  llm1tl*tr  "eUlMr'*  to  fu- 

In  conatruing  a  clause  in  a  will,  "if 
either  of  my  [two  sons]  should  die 
without  a  lawful  heir,  the  longest 
liver  heirs  the  whole  of  both  es- 
tates," the  court  aald:  "The  word 
'either*  taken  by  itself  algnlttes  'one 
or  another  of  any  number,'  but  It  Is 
here  conflned  to  two,  by  force  of 
the  word  'both.'  which  signifies  'two, 
considered  as  distinct  from  -  others, 
or  by  themselves'."  Dew  v.  Barnes, 
64  N.  C.  149.  161  [quot  Graham  v. 
Graham,  23  W.  Va  36.  43,  48  AmR 
364J. 

67.  Lachlan  v.  Reynolds.  9  Hare 
796,  799,  41  BngCh  796.  See  also 
Eclipse  Bicycle  Co.  v.  Farrow,  199 
U.  S.  581,  26  set  160, 162,  60  L.  ed.  317. 

6B.    Bacriche  Dtcclonarlo. 


For  later  eases,  OaTSlopaMiitB  and  oluuigss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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licensed  and  to  give  personal  snpervision  to  th^ 
establishments.*  Botiearios  who  dispense  impure 
drugs  as  medicines  are  guilty  of  a  misdemeanor 
snd  mbjeeted  to  imprisonment  and  fine." 

BOnN  OMOty).  Goods  captured  by  a  soldier 
&om  a  belligerent  ememy." 

BOTTLE.^^  A  vessel  for  holding,,  earrying,  and 
pooring  liquids,  liaving  a  neck  and  a  narrow  month 
that  can  be  stopped. 

BOTTLED  GOODS.'*  As  used  in  an  ordinance 
relating  to  intoxicating  liquors  pat  up  and  sold  in 
bottles.^ 

BOTTZiEK."  By  statute,  a  person  pursuing  ex- 
elnsively  the  business  of  bottling  oidw,  perry,  ales, 
porter,  or  beer,  and  not  at  the  same  time  following 
or  engaging  in  any  way  in  the  business  of  keeping 
sny  hotel,  inn  or  tavan,  restaurant,  oysterfaouse, 
or  cellar,  or  place  of  entertainment,  amusement, 
or  refre^unent" 

BOTTOlC&i  flipping  term^  a  vesseL" 

BOTTOMED.   Fbunded  upon.'* 

BOTTOUUED.  Pledged  or  mortgaged  on  eon- 
tract  or  bond  of  bottomry.** 

BOTTOHBT." 

B017OHT.» 

BOUGHT  AUD  SOLD  NOTES."  Documents 
which  are  usually  deUvered  by  brokers  to  their 
principals'  on  the  conclusion  of  a  contract  of  sale 
and  purchase,  the  bought  note  bnne  delivered  to  the 
buyer,  and  the  sold  note  to  the  seller  memoranda 
of  sales  of  merdumdisej*"  written  memoranda  of 
a  ^e  of  goods,  delivered  to  the  parties  thereto 

m.  E8crleh«  'Dlcclonftrlo:  Suple- 
mento;  Royal  Decrees  of  Sept  24. 
1886,  and  April  18,  1860. 

TO.  Pen.  Code  art  603  (Ave  to  flf- 
teea  dars  and  from  seven  to  two 
bnndred  peaataa).  ^ 

n.  Sncrlohe  Dleclonarlo;  Vattel 
U  Nat.  Uc  in  e  IX  I  1$4. 

n.  See  also  Bottled  Goods  post 
this  pace;  Bottler  post  this  pace. 

73.    Standard  D. 

[a]    SesBUiOm  llrtlMfUtttted^A 

demQohn  holding  four  callons  la  not 
a  bottle  wlthtn  a  statute  regufrlngr 
Imported  liquors  to  be  paclted  In 
paekasea  of  not  less  than  one  dozen 
tMttles  each.  U.  S.  v.  Ninety  Deml- 
lohna  of  Rum.  «  Fed.  486,  487,  4 
Woods  6Sr 

Tfc   See  also  Bottle  ante  this  pave; 
Bottler_po8t  this  page. 

TS.    Harris  v.  Feo.,  1  Colo.  A.  28>, 
290.  28  P  IISS. 

TS.   See  also  Bottle  ante  this  page; 
Bottled  Oooda  ante  this  pase. 

T7.   McTaKgart's  Bottler's  Ucense, 
12  Pa.  Super.  660,  662. 

78.  Griffith  V.  Insurance  Co.  of 
North  America,  6  Blnn.  (Pa.)  464, 
i66.    See  genwally  Shipping  [86  Cyc 


1]- 


Serg. 


67, 


Tt.   Smith  V.  Thompson,  I 
A  R.  (^)  49,  60. 
BO.    The    Bdmond,    1  Iiuah. 

SB. 

tl.    See  Shipping  [86  Cyc  180]. 

82.  See  Buy;  Bought  and  Sold 
Notes  post  this  page. 

83.  BiNisliI  and  sold  notest 

As  taking  contract  out  of  the  statute 
of  frauds  see  Frauds,  Statute  of 
[20  Cyc  2661. 

[al  Foxm  of^— Trueman  t.  lioder, 
11  A  &  E.  689,  39  EX;L  319,  113  Re- 
print 689;  HlKglns  v.  Senior,  8  M.  & 
W.  834,  161  Reprint  1878. 

Brokers  feMrally  see  Brokers  [19 
Cyc  1863- 

■ales  geBerallj  see  Bales  [85  Cyc 

S4.    Sweet  L.  D. 

[a]  DellTery. — (1)  Generally  the 
memorandum  delivered  to  the  buyer 
is  the  bought  note  (Bouvier  Ii.  D. : 
Story  Agency  |  28  [quot  Elau  Claire 
'"annlng  Co.  v.  Western  Brokerage 
Co..  213  111.  661.  682,  73  NE  430]),  (2) 


but  some  authorities  hold  that  the 
sold  note  is  delivered  to  the  buyer 
and  the  bought  note  to  the  seller 
(Story  Agency  S  28  [quot  Eau  Claire 
Canning  Co.  v.  Weatern  Brokerage 
Co..  supra]).  (8)  The  latter  vlew 
was  taken  In  Saladln  v.  Mitchell,  46 
111.  79,  83  [quot  Eau  Claire  Canning 
Co.  V.  Western  Brokerage  Co.,  supra] 
(where  the  court,  after  defining  a 
broker,  said:  "He  1b  a  middle  man, 
and  for  some  purposes  Is  treated  as 
the  agent  of  Doth  parties.  Where 
he  is  employed  to  buy  and  sell  goods. 
It  is  the  custom  to  i^ve  to  the  buyer 
a  note  of  the  sale,  called  a  sold  note, 
and  to  the  seller  a  like  note,  oalled  a 
bought  note,  in  his  own  name,  as 
agent  of  each,  whereby  they  are  re- 
spectively bound,  If  he  nas  not 
exceeded  his  authority"). 

es.  Kelm  v.  LIndley,  (N.  J.)  30  A 
1068,  1070. 

es.  story  Agency  B  28  [quot  Eau 
Claire  Canning  Co.  v.  Western  Bro- 
kerage Co.,  211  XIL  661,  688,  73  NE 
430]. 

87.  Central  R.,  etc,  Co.  v.  Smith. 
80  Ga.  626,  531,  6  SE  772. 

S8.  Webster  T>.  [quot  Chicago  v, 
Duffy,  117  111.  A.  2?1,  278  (att  218 
111.  242.  76  NE  912)1. 

88.  Webster  D.  [quot  Chicago  v. 
DufTy,  117  111.  A.  261.  278  (a(f  218 
111.  242.  76  NE  912)1. 

90.  Webster  D.  [quot  Chicago  v. 
Duffy,  117  111.  A.  261,  278  (all  218 
111.  242,  75  NE  912)]. 

91.  Encyclopedic  D.  [quot  Chi- 
cago V.  Duffy,  117  111.  A.  261,  278  (aff 
2lf  111.  242.  75  NE  912)]. 

9S.  See  eefierally  Municipal  Cor- 
porations [28  Cyc  937]. 

93.  Century  D.  [quot  West  Chi- 
cago Park  Comrs.  v.  Farber,  171  111- 
146,  160,  49  NE  427];  Peo.  v.  Green, 
52  HowPr  (N.  T.)  440. 

94.  St.  Louis  V.  Handlan.  242  Mo. 
88,  96,  146  SW  421. 

•8.  Century  D.  [quot  West  Clii- 
cago  Park  Comrs.  v.  Farber,  171  111. 
146.  160,  49  NE  427];  Peo.  v.  Green. 
62  HowPr  (N.  T.)  440. 

90.  Century  D.  [quot  West  Chi- 
cago Park  Comra.  v.  Farber,  171  III. 
146,  160.  49  NE  427]. 

97.   Century  D.  [quot  Wast  Chl- 


by  •the  broker  employed  to  n^^otiate  the  sale." 

BOUOIE.  An  instrument  used  in  the  treatment 
of  venereal  diseases.^ 

BOULDEB  or  BOWLDEB.  A  large  stone  worn 
-smooth  or  ronnded  by  the  action  of,  water;™  a 
large  pebble;"*  a  mass  of  rock,  whether  rounded  or 
not,  that  has  been  transported  by  $.  natural  ageniSy 
from  its  native  bed;*"  a  large  rounded  block  of 
stone  which,  whether  lying  loose  on  the  surface  of 
the  ground  or  imbedded  in  the  soil,  i8-«f  a- different 
composition  from  the  rocls  adjacent  to  which  it 
rests,  and  must  th^fora  have  been  transported 
from  a  lesser  or  greater  distance.** 

BOULEVABD.'^  Originally  a  bulwark  or  ram- 
part of  a  fortification  or  fortified  town;"  anciently 
used  to  des^ate  the  flat  top  of  a  bulwark  or  ram- 
part around  a  eity;*^  hence,  a  public  widk  or  street 
occupying  the  site  of  demolidied  f  ortificaticms."*  The 
name  is  now  sometimes  extended  to  any  street  or 
walk  encirelmg  a  town;*"  a  street  which  is  of  espfr* 
oial  width,  is  given  s  parklike  appearance  by  re- 
servii^f  spaces  at  the  sides  or  centor  for  shade  trees, 
flowers,  seats,  and  the  Hke,  and  is  not  used  for 
heavy  teaming;*'  a  broad  city  avenue  specially 
designed  for  pleasore  walking  or  driving,  genorally 
planted  with  trees,  often  in  the  eenter;*"  a  broad 
street,  promenade,  or  walk,  planted  with  rows  of 
trees;"  a  broad  avenue  in  or  around  a  oity,  espe' 
eially  one  laid  out  with  trees,  belts  of  tiuf a 
broad  promenade  or  street;*  a  broad  and  attractive 
highway,  designed  and  usm  for  the  transportation 
of  persons  and  things ;'  a  public  drive.* 

cago  Park  Comra.  v.  Farber,  171  111. 
148.  160,  49  NE  427].  See  also  St. 
Ix>al8  v.  Handlan.  242  Mo.  88.  146 
SW  421:  Haller  Sign  Works  v.  Physi- 
cal Culture  Tralnrng  School,  849  XIL 
436.  94  NE  980.  84  L.RAN8  998.  Sea 
Paiicwsf  [29  Cyc  1686]. 

[a]  »  la  miOte  ast  uart  fw 
VteasoM  dzMay  rather  than  the  gen- 
eral business  purposes  of  an  ordi- 
nary street  Haller  Sign  Works  v. 
Physical  Culture  Training  School, 
249  111.  436,  442,  94  NE  920,  84 
LRANS  998. 

88.  Standard  D.  [quot  West  Chi- 
cago Park  Comrs.  v.  Farber,  171  IlL 
146.  160,  49  NE  427]. 

89.  Murray  New  Eng.  D.  [quot 
West  Chicago  Park  Comra.  v.  Far- 
ber. 171  111.  146,  160,  49  NE  427]. 

1.  Chaplin  v.  Kansas  City,  269 
Mo.  479,  488,  168  SW  7G3. 

0.  Worcester  D.  [quot  West  Chi- 
cago Park  Comrs.  v.  Farber,  171  IlL 
146,  160,  49  NE  427]. 

8:  Clendanlel  v.  Conrad,  26  DeL 
649,  671,  83  A  1036,  AnnCa8l9I6B  968. 

[a]  As  street  o*  highway.— (1)  A^^ 
boulevard  is  a  street  or  highway  * 
within  the  meaning  of  an  act  making 
municipalities  liable  for  defects  In 
streets,  etc.  Burrldge  v.  Detroit,  117 
Mich.  667,  669,  76  NE  84,  78  AmSK 
682,  42  LRA  684.  (2)  "'Boulevard.' 
as  now  commonly  used  in  this  Com- 
monwealth, has  not  a  very  definite 
meaning.  It  sometimes  means  little 
more  than  a  wide  street  or  highway." 
Howe  V.  LoweU,  171  Mass.  ^6,  681, 
51  NE  636.  See  also  Speedway  [86 
Cyc  798]. 

[b]  As  state  Uffhwur.— "A  boule- 
vard from  the  City  of  Wilmington 
to  the  southern  boundary  of  the 
state  conveys  the  Idea  of  a  state 
highway  of  course,  and  it  Is  entirely 
In  keeping  with  such  idea  that  the 
highway  should  be  ornamented  by 
trees  and  other  parking  features." 
Clendanlel  v.  Conrad,  26  DeL  649. 
671,  83  A  1036,  AnnCaal91BB  968. 

4.  Peo.  v.  Green,  62  HowPr  (N.  T.) 
440.  446  (where  the  court  satd:  "A 
boulevard  or  public  drive  is  adapted 
and  set  apart  for  purposes  of  orna- 
ment, exercise  and  a 
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BOUND 


BOUND.'^  As  a  noun,  limit;*  border.^ 
As  a  vorb,  to  border;"  to  meet;'  to  terminate j^" 


to  be  flontigooiu." 


IB  not  technically  a  BtrMt,  avenue  or 
hlghwar.  thouKfa  a  carriage-way  ov«r 
ft  is  a  chief  feature") 

5.  See  also  Bind  8  C.  J.  p  1109; 
Border  ante  p  139;  Bordering  ante 

f>  139;  Boundaries  post  p  I4E;  Bound-' 
riK  post  p  298;  Bounds  post  p  £98. 

6.  Barney  v.  Dayton,  8  Oh.  Clr. 
Ct  480.  481,  4  Oh.  Clr.  Dec.  60E. 


7.  Barney  v.  Dayton,  8  Oh.  Ctr. 
Ct.  480,  481.  4  Oh.  Clr.  Dec.  SOS. 

[a]  "BonaAvd"  synoajniunui  wtth 
•Owrwrlag'.'' — A  deed  conveying  land 
"tMiunded  and  enclosed  by*'  an  un- 
navlgable  river  has  been  held  to 
mean  "bordering  on"  the  river. 
Drake  v.  Rusalan  River  lAnd  Co.,  10 
Cal.  A.  <64,  660.  lOS  P  167. 


a.  Barney  t.  Dayton,  8  Oh.  Clr. 
Ct  480,  481,  4  Oh.  Clr.  Doc  SOS. 

0.  Barney  v.  Dayton.  8  Oh  Clr. 
Ct  480,  481,  4  Oh.  Clr.  Dec.  506. 

10.  Barney  v.  Dayton,  8  Oh.  Ctr. 
Ct  480,  481,  4  Ob.  Clr.  Dec.  SOS. 

W.  Barney  v.  Dayton,  8  Oh.  Clr. 
Ct  480,  481,  4  Ob.  dir.  Dec.  SOB. 
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BOXTNDABIES 

BT  \yUMAU  A.  Majrh*  * 
[MKMm  BO*  IB  HUB  SMlai  tewM  alMwlwn  In  tUs  WoA,  w«  OroM  BifumuM  iBlte  p  15S] 

L  DEFDimON  AMD  CLASSES  [$  1]  p  162 

n.  DESGBIPTION  [ii  2-169]  p  152 

A.  General  Aides  (tf  ConOrvetion  [U  2-7]  p  152 

1.  ControlUng  Force  of  Intent  [$  2]  p  152 

2.  C7«e  ^  Poriictfto-  tTortlv  and  Terms  {H  3-7]  p  153 

a.  iniroduetory  StaiemerU     3]  p  153 

b.  "More  or  Less"  [$  4]  p  153 

c.  "To,"  "from,"  "By;^"On;'  and  "Between"  [$  5]  p  153 

d.  "Line"H  6]  p  154 

e.  Other  Words  or  Terms  Construed  [{  7]  p  154 

B.  Methods  and  Elements  of     8-113]  p  160 

1.  MpnumenU  Defined     8]  p  160 

2.  Naiural  MonwnerUa      0-10]  p  160 

a.  What  Are     9]  p  160 

b.  IdenHfieation  [i  10]  p  161 

3.  Artificial  Monuments  and  Marks  [f  $  11-13]  p  161 

a.  What  Are  [$  11]  p  161 

b.  IdeniifiaUi&n     12]  p  162 

c.  RdocaOon  of  Lo«t  Monument  [i  13]  p  162 

4.  Comers  [H  14r-19]  p  162 

a.  In  General  [H  14-17]  p  162 

(1)  Manner  of  Locating  [$  14]  p  162 

(2)  Identification  [H  15-16]  p  162 

(a)  In  General  [$  15]  p  162  ■ 

(b)  Reestahlishment  of  Lost  Comer  [(  16]  p  163 

(3)  Control  of  Beginning  Comer  t$  17]  p  164 

b.  Government  Comers  [H  lS-19]  p  164 

1)  Conclusiveness  [$  18)  p  164 

2)  RelocaUon  [i  19]  p  165 

6.  Courses  and  Distances  m  20-29]  p  166 

a.  Courses  [U  20-26]  p  166 

(1)  Determination  of  [H  20-24]  p  166 

(a)  In  General  [i  20]  p  166 

(b)  Continuous  Line  [(  21]  p  167  ' 

(c)  Straight  Line  U  22]  p  167 

(d)  Meander  Line  U  23]  p  168 

(e)  ParaUel  Line  [$  24]  p  163 

(2)  Angles  To  Be  Adopted     25]  p  168 

(3)  Reversing  Course  [(  26]  p  169 

b.  Distances  m  27-29]  p  170 

(1)  In  General  [(  27]  p  170 

(2)  Measurement  by  Meander  of  Stream  or  Road  [(  28]  p  170 

(3)  Scale  of  Measurement  [$  29]  p  171 

6.  Designation,  Qmntity,  and  Location  ofhamd  [((  30-41]  p  171 

a.  Derivation  \U  30-34]  p  171 

(1)  In  General  {$  30]  p  171 

(2)  By  Name  of  Occupant  or  Oumer  {$  31]  p  171 

(3)  By  Name  or  Number  of  Tract  [$  32]  p  171 

(4)  By  Reference  to  Adjoining  or  A^ae&:tt  Lands  [i  33]  p  172 

(5)  By  Reference  to  Deseri^ion  in  Other  Grant  or  Conveyance     34]  p  173 

b.  Reservations  and  Exceptions  H  35]  p  173 

c.  Quantity  Called  for  [$f  36-37]  p  173 

(1)  In  General  [i  36]  p  173 

(2)  In  GovemmerU  Surveys  [$  37]  p  174 

d.  Location  of  Land  [H  38-41]  p  174 

(1)  In  General  [$  38]  p  174 


*Aiittiw  o(  "Aecord  ud  BaHsftlctloii"  1  C.  J.  620,  "Advprae  PosMsslon"  2  C.  J.  87.  "ArUtrBtlon  and  Award"  0  C.  J. 
i<  "Amtmpslt  Action  oT*  6  C.  J.  1378.  "Btgamy"  7  C.  J.  1166.  "Accord  and  Satlatectlon"  X  Cyc  SOU.  "Adrerae  Foa- 
OMoD"  1  Cje  968.  "Appearances"  3  Cyc  500.  "Costs"  11  Cyc  1,  and  of  a  Treatise  on  the  "Law  of  Labor  Unions" ; 
Md  Joint  anthor  of  "Appeal  and  Error"  8  C.  J.  356. 
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(2)  PvbHc  Land  [$  J  39-40]  p  174 

(a)  In  General  U  39]  p  174 

(b)  Loeatinfi  as  Blocks  [$  40]  p  174 

(3)  Surveying  in  Squares     41]  p  175 

7.  Lines  [H  42^9]  p  175  •  ■ 

a.  InOeneral  [H  42-46]  p  175 

(1)  Manner  of  Locating  [U  42-44]  p  175 

(a)  In  General  [$  42]  p  175  -  . 

Cb)  By  k^erence  to  Adjoiners  I{  43]  p  176 

(c)  Running  To  Include  Quantity  [(  44]  p  176 

(2)  IdenHfication  [U  45-46]  p  176 

(a)  In  General  [$  45]  p  176  ■  . 

(b)  Relocation  of  Lout  Line  [i  46]  p  177 

b.  Closing  Line  [5  47]  p  177 

c.  Of  Riparian  or  Littoral  Holdings  [{  48]  p  178 

d.  Partition  or  Division  Line  [5  49]  p  179 

8.  Maps,  Plats,  and  Field  Notes  [{  50]  p  180  * 

9.  Waters  and  Watercourses  [$(  51-82]  p  181 

a.  In  General  [$$  51--76]  p  181 

(1)  What  Law  Governs  [5  51]  p  181 

(2)  Presumption  as  to  Rights  Passed  [%%  52-68]  p  181 

(a)  In  General  {%  52]  p  181 

(b)  When,  Bounded  by  Natural  Waters  [H  53-68]  p  182 

aa.  Ocean,  Seas,  and  Arms  Thereof  [{$  53-54]  p  182 
-    (aa)  Statement  of  Rule  [$  53]  p  182 

(bb)  Statutory  Changes  of  Rule  [i  54]  p  182 
bb.  Lakes  and  Ponde  [^  55-58]  p  182 
(aa)  The  Great  Lakes  [$  55]  p  182 
(bb)  Other  NavigaUe  Lakes  [$  56]  p  183 
(cc)  Unnwfigable  Lakes  or  Ponds  [$  57]  p  183 
(dd)  Where  Lake  Sectionized  [$  58]  p  184 
CO.  Rivers  and  Streams  [$$  50-68]  p  184 

(aa)  When  Navigable  and  Tidal  [{  59]  p  184 
'  •  (bb)  Where  Tidal  but  Nonnamgable  [J  60]  p  184 

(cc)  When  NavigabU  and  Nontidal  \H  61-64]  p  185 
aaa.  The  English  Rule  [i  61]  p  185 
bbb.  The  Rule  in  Canada  [$  62]  p  186 
ecc.  Rules  of  Americtm  Juksdidions  [H  63-64]  p  185 

(aaa)  View  That  Owner  Takes  to  Center  qf  Stream  [i  63] 
p  185 

(bbb)  The  Contrary  Doctrine  15  64]  p  186 
(dd)  Nonnatrigable  Streams  [U  65-66]  p  187 

aaa.  Statement  of  Rule  and  Reason  on  Which  It  la  Based  [$  66] 

p  187 

bbb.  Extent  and  Limits  of  Rule  [$  66]  p  188 
(ee)  Legislative  Change  in  Status  of  Waters  [i  67]  p  189 
(ff)  When  Watercourse  Is  Natumtd  or  State  Bomdary  [i  68]  p  180 

(3)  Meandered  Waters  [U  69-73]  p  189 

(a)  General  Rules  [$  69]  p  189 

(b)  Limitations  and  Exceptions  to  Rule     70]  p  190 

(c)  When  Bounded  by  Artificial  Waters  [ii  71-73]  p  191 

aa.  In  General  [U  71-72]  p  191 

(aa)  Canals,  Ditches,  and  MiU  Races  [{  71]  p  191 
(bh)  Ponds  [i  72\  p  191 
bb.  Natural  Bodies  Artificially  Maintained  [$  73]  p  192 
ii)  What  Constitutes  High  or  Low  Water  Mark  [5{  74-75]  p  192 

(a)  In  Tide  Waters  [{  74]  p  192 

(b)  In  Nontidal  Waters  [{  75]  p  192 

(5)  What  Constitutes  Thread  of  Stream  [$  76]  p  193 

b.  Effect  of  Particular  Calls  [U  77-81]  p  193 

(1)  in  General     77]  p  193 

(2)  For  Edge,  Bank,  or  Shore  [$  78]  p  193 

(3)  For  Monument  or  Comer  on  Bank  [$  79]  p  194 

(4)  For  Thread  of  Stream     80]  p  194 

(5)  For  Quantity  [i  81]  p  195 

c.  Effect  of  Shifting  of  Channel  or  Shore  [$  82]  p  195 

10.  Streets  and  Highumys  [U  83-105]  p  195 

a.  Conveyances  by  Indinduals  [{$  83-103]  p  195 

(1)  StaUmeni  of  Rule  [$  83]  p  195 

(2)  Reasons  for  Rule     84]  p  197 

(3)  Street  or  Highway  as  Opened,  the  Boundary  Ordinarily  Referred  to     85]  p  197 
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(4)  Rvk  Merdy  Orts  of  Conttnidim  and  Prenmvption  Ma^  Be  Bekmd  [i  86]  p  198 

(5)  Hov>  Presumption  RebuUed  [$  87]  p  198 

(6)  Extent  and  lAmits  of  Rule  [H  88-103}  p  199 

(a)  Particular  Expressions  Held  To  Bring  Conveyances  mihin  Its  OpenUion  [i  88] 
p  199 

fb)  Effect  of  Failure  To  Mention  Highway  in  Conveyance  [{  89]  p  199 

(c)  Effect  of  Ambigwiiy  in  Conveyance  [{  90]  p  200 

(d)  Effect  of  Description  by  Metes  and  Bounds  [$  91]  p  200 

(e)  Effect  of  Reference  to  Map  or  Plat     92]  p  200 

(f)  Effect  of  Calls  for  Side  Line  [5  93]  p  201 

(g)  Effect  of  Calls  for  Monument  or  Comer  on  Way     04]  p  202 

(h)  Effect  of  CaU  for  Quantity  [  j  95]  p  202 

(i)  Effect  of  Way  Being  Bounded  by  Watercourse  [$  96]  p  202 

Cj)  Effect  of  Highway  or  Street  Being  on  Margin  of  Grantor's  Land  [$  97]  p  203 
(k)  Effect  of  Nonacceptance  of  Dedication     98]  p  203 

(1)  Effect  of  Conflict  betvxen  Dedication  and  Plat  [$  99]  p  203 
(m)  Effect  of  Nonopening  [$  100]  p  203 
(n)  Effect  of  Change  of  Location  [  5  101]  p  204 
(o)  Effect  of  Vacating  [5  102]  p  204 

(p)  Effect  of  Title  to  Sire^  or  Highway  Being  in  Municipality  or  Q&Bemmemt  \%  103] 
p  204 

b.  Conveyance  by  State  [$  104]  p  204 
e.  Conveyance  by  City  [i  105]  p  204 

11.  AUeys  [$  106]  p  205 

12.  PrivaU  Ways  f$  107]  p  205 

13.  PrivaU  Dock*     108]  p  206 

14.  Public  Grounds  U  109]  p  206 

15.  WaUs  [i  110]  p  206 

16.  Houses  [*  111]  p  206 

17.  Railroad  [$  112]  p  206  . 

18.  Bluffs  [{  113]  p  207 

C.  Relative  Importance  of  Conflicting  Elements      114-166]  p  207 

1.  In  General  [$  114]  p  207 

2.  Control  of  Prior  Description  [$  115]  p  209 

3.  Control  of  Lines  Marked  or  Surveyed  \%%  116-122]  p  209 

a.  In  General  [$  116]  p  209 

b.  Over  Natural  Objects  [i  117]  p  210 

c.  Over  Maps,  Plats,  or  Field  Notes  ]$  118]  p  210 

d.  Over  Calls  for  Adfoiners  [$  119]  p  210 

e.  Over  Courses  and  Distances  [H  120-121]  p  211 

(1)  Staikment  of  RuU  ($  120]  p  211 

(2)  Considerations  Essential  To  Render  Rule  Operative  [(  121]  p  211 

f.  Over  Quantity  [$  122]  p  212 

4.  Control  of  Natural  or  Permanent  Objects  (5$  123-134]  p  212 

a.  Statement  of  General  Rule     123]  p  212 

b.  Exceptions  to  General  Rule  124]  p  212 
G.  Applicatiom  of  Ruh  [H  125-133]  p  213 

(1)  Control  over  Artificial  Monuments,  Marks,  or  Lines  [$  125]  p  213 

(2)  Control  over  Maps,  Plats,  and  Field  Notes  [{  126]  p  213 

(3)  Control  over  Courses  and  Distances  ]{$  127-132]  p  213 

(a)  Statement  of  Rule  [{  127]  p  213 
fb)  Reason  for  Rule  ]{  128]  p  214 

(c)  lUustrations  [5  129]  p  215 

(d)  Considerations  Essential  To  Render  Rule  Operative  [{{  130-131]  p  215 

aa.  Identification  of  MonumejUs  [{  130]  p  215 

bb.  Requirement  That  Coils  Be  Locative  [(  131]  p  216 

(e)  Exceptions  to  Rule  [$  132]  p  216 

(4)  Over  Quantity  [5  133]  p  216 

d.  Control  as  between  Several  Natural  Monuments     134]  p  216 
6.  Control  of  AHificidl  Monuments  and  Marks  {$$  135-142]  p  217 

a.  InGeneral[^  135]  p  217 

b.  Over  Maps,  Plats,  and  Field  Notes  [5  136]  p  218 

c.  Over  Cads  for  Adjoiners  [j  137]  p  218 

d.  Over  Courses  and  Distances  [U  138-141]  p  218 

(1)  Statement  of  Rule  and  Reason  on  Which  It  Is  Based  [$  138]  p  218 

(2)  Applications  of  Rule  [$  139]  p  219 

(3)  Considerations  Essential  To  Render  RuU  Operative  [i  140]  p  219 

(4)  Exceptions  to  RuU  [5  141]  p  220 
-  e.  Over  Quantity     142]  p  220 

6.  Cwtrd  of  Maps,  PUUs,  and  Fi4d  NoUs      143-147]  p  220 
a.  JnG^utralK  143]  p  220 
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b.  Over  Coils  for  Adjoirusra  H  144]  p  221 
0.  Over  Metes  and  Bounds  [$  145]  p  221 

d.  Over  Courses  and  Di^nces  [i  146]  p  221 

e.  Over  QmntUy  [$  147]  p  221 

7.  CoiUrol  of  CaUa  for  Adjoiners  [{$  14a-1641  p  222 

a.  In  General     148]  p  222 

b.  Over  Courses  and  Distances  [{}  149-153]  p  222 

(1)  Statement  of  Rule  [5  149]  p  222 

(2)  Reason  for  Rule  ($  150]  p  223 

(3)  RuU  ApplicabU  to  Unmarked  lAws  [$  151]  p  223 

(4)  Consideraiiona  Essential  to  OperaHon  qf  Rule  [(  152]  p  223 

(5)  Exceptions  to  Ride  [i  153]  p  223 

c.  Over  Quantity     154]  p  224 

8.  Control  of  Metes  and  Bounds  [U  155-157]  p  224 

a.  In  General     155]  p  224 

b.  Over  Courses  and  Distances  {%  156]  p  224 

c.  Over  Quantity     157]  p  224 

9.  Control  of  Courses  and  Distances  [U  168-159]  p^225 

ft.  In  General  [{  158]  p  225 
b.  Over  Quantity  [5  159]  p  226 

10.  Control  of  Distances  by  Courses  [H  160-161]  p  226 

a:  StatemerU  of  Rule  [5  160]  p  226 
b.  Exceptions  to  Rule     161]  p  227 

11.  Control  of  Quantity  [55  162-165]  p  227 

a.  The  General  Rule  [5  162]  p  227 

b.  Limitations  and  Exceptions  to  Rule  [55  163-165]  p  228 

•      (1)  Where  Description  Is  Otherwise  Doubtful  [5  163]  p  228 

(2)  Where  Quantiiy  of  Land  Is  of  the  Essence  of  the  Contract  [5  164]  p  228 

(3)  Other  Exceptions  [5  165]  p  229 

12.  Control  of  Ways,  Public  or  Private  [$  166]  p  229 

D.  Relative  Importance  of  Conflicting  Grants  [5  167]  p  229 

E.  Relative  Importance  ^  Conflicting  Surveys  [5  168f  p  230 

F.  Rules  of  Location  as  Applicabh  to  Patent  Assuming  To  Corwey  Land  vnUdn  Another  State  [i  1G9]  p  230 

m.  E8TABUSHMENT  [H  170-359]  p  230 
,  A.  By  Act  of  Parties  [55  170-208]  p  230 

1.  By  Agreement  [55  170-186]  p  230 

a.  In  General  [i  170]  p  230 

b.  Bights  Acquired  by  Agreement  on  Line  Distinguished  from  Rights  Acgwred  by  Adaerae  Poe- 

aession  [5  171]  p  231 

c.  Consideration  for  Agreement  [5  172]  p  231 

d.  Who  May  Make  [$  173]  p  232 

e.  Proof  of  Agreement  [{  174]  p  232 

f.  Validity  of  Parol  Agreement  [55  175-179]  p  232 

(1)  /nGenerof  [5  175lp232 

(2)  Necessity  for  Doubt  or  Uncertainty  as  to  True  Location  [5  176]  p  233 

(3)  Necessity  for  DispuU  [$  177]  p  234  . 

(4)  Neussity  for  Acquiescence  and  Possession  under  Agreement  [5  178]  p  234 

(5)  Necessity  for  Making  Expenditures  on  Faith  of  Agreement  [5  179]  p  235 

g.  Effect  of  Agreement  [$$  180-185]  p  235 

(1)  In  General  [5  180]  p  235 

(2)  Where  FoUowed  by  Improvements  [5  181]  p  236 

(3)  Where  Followed  by  Acquiescence  and  Possession  [$  182]  p  236 

(4)  Where  FoUowed  by  Practical  Location  [5  183]  p  237 

(5)  Effect  of  Intent  To  Establish  According  to  True  Boundary  [{  184]  p  237 

(6)  Effed  of  Misrepresentations  by  One  Party  [5  185]  p  238 

h.  CanceUxdion  or  Modification  of  Agreement  [5  186]  p  238 

2.  By  Estoppel  [55  187-191]  p  238 

a.  In  General  [$  187]  jp  238 

b.  Where  Erroneovs  Representations  Are  Made  [55  188-189]  p  240 

(1)  In  General  [$  188]  p  240 

(2)  Through  Mistake  [5  189]  p  241 

c.  Where  Improvements  by  Adjoiner  Are  Permitted  [5  190]  p  241 

d.  Purchase  by  Different  Parties  of  Adjoining  Tracts  with  R^erence  to  Division  Line  Fixed  by 

Survey  [5  191]  p  242 

3.  By  Practical  Location  m  192-195]  p  242 

a.  What  Constitutes  [$5  192-193]  p  242 

(1)  In  General  [5  192]  p  242 

(2)  Erecting  Monuments  or  Fences  or  Making  Improvements  [5  193]  p  242 

b.  Effect  [55  194-195]  p  243 

(1)  In  General  [5  194]  p  243 
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(2)  When  Made  by  Mutval  Orontor  [$  195]  p  244 
4.  By  Recoghitum  aiui  Acqitiescenee  [H  196-203]  p  244 

a.  InGeneral  [$  196]  p  244 

b.  Period  during  Which  Acquiescence  Neceaeary  [$  197]  p  245 

c.  What  ConstittiUs      198-199]  p  246 

(1)  In  General  [5  198]  p  246 

(2)  Maintenanee  of  Dioisim  Pence  [i  199]  p  246 

d.  Effect  [U  200-201]  p  247 

(1)  In  General  [{  200]  p  247 

(2)  Persona  Bound  [$  201]  p  247 

e.  Lo99  or  Waiver  of  Rights  Acquired  by  Acquiescence  [$  202]  p  248 

f .  Applicability  of  Doctrine  of  Acquiescence  to  Boundaries  between  Municipalities  and  Individual 

Ovmers  [$  203]  p  248 
6.  By  Submission  to  Arbitrators  [$5  204-205]  p  248 

a.  In  General  [{  204]  p  248 

b.  Operation  and  Effect  [{  205]  p  248 
6.  By  Private  Survey  [U  206-208]  p  249 

a.  In  General  [}  206]  p  249 

b.  Effect  m  207-208]  p  249 

(1)  In  General  [5  207]  p  249 

(2)  When  Acquiesced  In  ]$  208]  p  249 
a  By  Special  Statutory  Proceedings  [U  209-277]  p  249 

1.  Inbifduetory  Statement  U  209]  p  249 

2.  By  Commissioners  or  Processioners  [($  210-255]  p  249 

a.  Introductory  Statement  U  210]  p  249 

b.  In  Connecticvi  [$  211]  p  249 
c  In  Georgia  [U  212-223]  p  250 

(1)  Introductory  Statement  [$  212]  p  250 

(2)  By  Whom  Processioners  Appointed  [5  213]  p  250 

(3)  Application  for  Processioning  [$  214]  p  250 

(4)  Noticed  215]  p  250 

(5)  Powers  and  Duties  of  Processioners  [5J  216-217]  p  253 

(a)  In  General  ]$  216]  p  250  • 

(b)  "Respecting  Possession"  under  Claim  of  Right  [}  217]  p  251 

(6)  The  Return  [^21S]p  251 

(7)  Review  of  Determination  of  Processioners  [$  j  219-223]  p  251 

(a)  The  Protest  [{  219]  p  251 

(b)  Jurisdiction  [5  220]  p  252 

(c)  Hearing  and  Determination      221-223]  p  252 

aa.  In  General  [$  221]  p  252 

bb.  Right  To  Open  and  Close  [$  222]  p  252 

cc.  Dismissal     223]  p  252 

d.  In  lUinois  [H  224-232]  p  253 

(1)  Introductory  Statement    224]  p  253 

(2)  Constitutionality  of  Statutes  [{  225]  p  253 

(3)  Notice  of  Application  for  Commission  [$  226]  p  253 

(4)  Parties  [5  227]  .p  253 

(5)  Pleadings  [$  228]  p  253 

(6)  Notice  of  Proceedings  of  Commissioners  [i  229]  p  253 

(7)  Powers  and  Duties  of  Commissioners  [(  230]  p  253 

(8)  Hearing  and  Determination  by  Court  \%  ^1]  p  254 

(9)  Costs  [}  232]  p  254 

e.  In  Iowa  [%  }  233-244]  p  254 

(1)  Introductory  Statement  [{  233]  p  254 

(2)  Constiiulionality  of  Statutes  [{  234]  p  255 

(3)  Exdusiveness  of  Statutory  Remedy  [5  235]  p  255 

(4)  Petition  for,  and  Appointment  of,  Commissioners  [}  236]  p  255 

(5)  Powers  and  Duties  of  Commission's  [{  237]  p  255 

(6)  Notice  of  Proceedings  before  Commissioners  [$  238]  p  256 

(7)  Effect  of  Tender  of  Issue  of  Acquiescence  [$  239]  p  256 

(8)  Hearing  arid  Disposition  by  Court  [H  240-243]  p  256 

(a)  In  General  [$  240]  p  256 

(b)  Hearing  AdditioruU  Evidence  [}  241]  p  256 

(c)  Final  Disposition  of  Proceedings  by  Court  [H  242-243]  p  256 

aa.  In  General  [$  242]  p  256 
bb.  CosU     243]  p-257 

(9)  Appellate  Review  of  Judgrnent  [i  244]  p  257 

f.  In  Kentucky  [5  245]  p  257 

g.  In  Maryland  [{  246]  p  258 

h.  In  Massachusetts  [}  247]  p  258 

i.  In  New  Jersey  [{  248]  p  258 
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].  In  North  Carolina  [S  249]  p  2S8 

k.  In  Oregon  [5  250]  p  258  -  - 

1.  In  Tennessee  [?{  251-254]  p  259 

(1)  Introdttelory  SiaUment  [$  251]  p  259 

(2)  Who  May  Institute  Proeeedinga  [i  252]  p  259 

(3)  Notice  [$  253]  p  259 

(4)  The  Proceedings  and  Their  Effect  [i  264]  p  259  * 
m.  2n  Washington  [$  255]  p  259 

.   3,  By  Official  Survey  [$  $  256-272]  p  260 

a.  Survey  Made  at  Request  of  Parties  [$$  256-269]  p  260 

(1)  Introductory  Statement  [{  256]  p  260 

(2)  Necessity  for  Uncertainly  or  Doubt  <u  to  Boundaries  [J  257]  p  260 

(3)  Necessity  for  Notice  [$  258]  p  260 

(4)  Operation  and  Effect  [H  259-269]  p  260 

(ft)  On  Title  [$  259]  p  260 
(b)  On  Boundaries  [$5  260-269]  p  260 
aa.  In  General  [$  260]  p  260 

bb.  Conclusiveness  in  Absence  of  Appeal  [$$  261-262}  p  261 
(aa)  In  General  \%  261]  p  261 

(bb)  Waiver  of  Conclusive  Effect  of  Survey  [  j  262]  p  261 
cc.  Effect  during  Time  Allowed  for  Appeal  [S  263]  p  261 
dd.  Appeal  [U  264-268)  p  261 

(aa)  In  General  [$  264]  p  261 

(bb)  Bond  [}  265]  p  261 

(cc)  Pleadings  [{  266]  p  261 

(dd)  Effidence  [$  267]  p  262 

(ee)  Determination    268]  p2&2 
ee.  Coats  [}  269]  p  262. 

b.  Survey  Made  by  Order  of  CouH  [5  270]  p  262 

c.  Survey  Made  by  Party  [}  271]  p  263 

d.  Judicial  and  Extrajudicial  Determination  by  Survey  under  Louiaai%a  Code  [i  273)  p  263 

4.  Determination  by  Clerk  of  Court  [U  273-275]  p  264 

a.  Where  Quesiion  of  Title  Is  Not  Raised  [$  273]  p  264 

b.  Where  Question  of  Title  Is  Raised  [(  274]  p  265 

c.  Costa  [}  275]  p  265 

5.  DeterminatUtn  by  Land  Commisaioner  [5  276]  p  265 

6.  Determination  by  Harbor  Commissioners  of  City     277]  p  265 
G.  Determination  by  Judicial  Proceedings      278-359]  p  265 

1.  Introductory  Statement  [$  278]  p  265 

2.  Jurisdiction  [{{  279-289]  p  265 

a.  InGeneral     279]  p  265 

b.  Of  Courts  of  Law  [{  280]  p  266 

0.  W  Courts  of  Equity  [H  281-289]  p  266 

(1)  Introductory  Statement  [$  281]  p  266 

(2)  Scope  of  Jurisdiction  [}  282]  p  267 

(3)  Grounds  of  Jurisdiction  [U  283-288]  p  267 

(a)  Fraud  or  Misconduct  ($  283]  p  267 
(b}  AristaJke[$284]p26S 

(o)  Neglect  of  Duly  Founded  on  ROalionship  between  the  Partiea  [i  285]  p  288 

(d)  MvlUplicity  of  Suits  [$  286]  p  268 

(e)  Comparative  Means  of  Parties  [$  287]  p  268 

(f)  Possibiliiy  ofConfiicting  Adjudications  in  Separate  Actiom  at  Law  [i  288)  p  268 

(4)  Bow  Juriadictum  Effectuated  [4  289]  p  268 

3.  Parties  [$  290]  p  269 

4.  Pleadings      291-294]  p  269 

a.  ComplaiTU,  DedaraHon,  Pett^ton,  or  BiU  [$  201]  p  269 

b.  Plea  or  Answer  [5  292]  p  269 

c.  Demurrer  [  $  293]  p  270 

d.  Note  of  Claim    294]  p  270 

5.  Varianee  bdween  Pleading  and  Proof  [$  295]  p  270 

6.  Evidence  [($  296-343]  p  270 

a.  Burden  of  Proof  [$$  296-302]  p  270 

(1)  /n(?eneraZ[$296]p270 

(2)  Ab  to  Agreement  Settling  Boundary  [$  297}  p  270 

(3)  As  to  Monvmenls  [f  298]  p  271 

(4)  As  to  Acquiescence  in  Division  Line     299]  p  271 

(5)  Aa  to  Change  of  Boundary  by  Forces  of  Nature    300]  p  271 

(6)  As  to  Surveys  [$  301]  p  271 

(7)  To  Overcome  Presumjkion  Thai  Conveyance  Carries  Title  to  Center  of  Stream  [i  302) 
p  271 

b.  Presumptions  [}j  303-306]  p  271 
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Monuments    304]  p  272 

(3)  A»  to  Surveys  U  305]  p  272 

(4)  As  to  Agreement  between  Monuments,  Courses,  and  Distanoes  [$  306]  p  273 
e.  Admissibility      307-342]  p  273 

(1)  InGeneral  [U  307-311]  p  273 

fa)  Rule  Suaed  [$  307]  p  273 
(b)  Hearsay  [H  308-311]  p  274 
aa.  In  General  [}  308]  p  274 

bb.  Dedaraiions  of  Deceased  Surveyors     309]  p  274 
cc.  Beptdaiion  or  Tradition  ({{  310-^11]  p  274 

(aa)  Statement  of  Rule  [$  310]  p  274 

(bb)  ISmiUUions  of  Rvle  tf  311]  p  276 

(2)  Deed*  and  Grants  [55  312-314]  p  276 

(a)  In  General  [$  312]  p  276 

(b)  Ctmtract  of  Sale  [$  313]  p  277 

(c)  Enlry  [i  314]  p  277 

(3)  Leases  [{  315]  p  277 

(4)  Record  of  Judgment  Ordering  Sale  of  Land  [4  316]  p  277 

(5)  former  EettMishmeni  of  Boundary  [H  317-325]  p  277 

(a)  By  Act  qf  Parties  [H  317-321]  p  277 

8A.  Agreement  and  PnuHcal  Locaiion      317-318]  p  277* 
(aa)  In  General     317]  p  277 
(bb)  Written  Agreement  [$  318]  p  278 
bb.  Acquiescence  in  Boundary  [  j  319]  p  278 
cc.  Submisncm  to  Arbitrators  [$  320}  p  278 
dd.  By  Eatoppd  [$  321]  p  278 
>)  By  Commissioners  or  Processioners     322]  p  279 
{c)  By  Judicial  Proceedings  [U  323-324]  p  279 
aa.  In  General  [i  323]  p  279 
bb.  Sheriff's  Return  of  Extent  [}  324]  p  279 


(d)  CeHificaU  of  Commissioner  of  Land  Office  U  325]  p  270 
<6)  LoixUions  of  Monuments  and  Marks  {%%  326^1]  p  279 

(a)  In  General  [$  326]  p  279 

(b)  Adjoining  Tracts  [}  327]  p  280 

(c)  County  or  Town  Lines  [$  328]  p  280 

(d)  Fences     329]  p  280 

(e)  Lines  Run  and  Marked  [$  330]  p  281 

(f)  Stref^  and  Ways  [{  331]  p  281 
{7)  Long-Continued  Possession  [$  332]  p  282 

(8)  Maps  and  Plats  [U  333-334]  p  282 

(a)  7n  GmeralU  333]  p  282 

(b)  Of  Cities,  Towns,  and  Counties  [(  334]  p  288 

(9)  Records  and  Certificates  [(  335]  p  283 
<10)  Surveys  [H  336-338]  p  283 

(a)  In  General  U  336]  p  283 

(b)  .Survey  Ordered  by  CouH  K  337]  p  284 

(c)  Survey  of  Adjoining  Tracts  {%  338]  p  284 

(11)  Fidd  Notes  {$(  339-341]  p  284 

(a)  In  General  [5  339]  p  284 

(b)  Of  Other  Surveys  [$  340]  p  285 

(c)  Evidence  To  Impeach  Correctness  of  Field  Notes  [i  341]  p  285 

(12)  Evidence  as  to  Quantity  [(  342]  p  285 
d.  Weight  and  Sufficiency  [$  343]  p  286 

7.  Competency  of  Witnesses  [$$  344-346]  p  2S7 

a.  Landowner     344]  p  287 

b.  Surveyors  m  345-^]  p  287 

(1)  In  Generally  345]  p  287 

(2)  As  to  Survey  of  Tract  in  Contreoerey  [$  346]  288 
S.  Trial  m  347-358]  p  288 

a.  In  General  [5  347]  p  288 

b.  Province  of  CouH  and  Jury  [$  }  348-351]  p  289 

(1)  In  General  [5  348]  p  289 

(2)  Where  CaUs  Conflict  [$  3491  p  289 

(3)  Where  Previous  Settlement  Is  Claimed  [}  350]  p  290 

(4)  Application  of  Description  to  Land  Intended  To  Be  Conveyed  [$  351]  p  290 

c.  Taking  Case  from  Jury  [$  352]  p  291 

d.  Instructions  [$  353]  p  291 

e.  Verdict,  Findings,  and  Judgment  [H  354^357]  p  293 

(1)  Definiteness  and  Certainty  Required  [$  354]  p  293 
_    (2)  Limifang  to  Issues  ($  355]  p  294  
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(Z)  Operation  and  Effect  [i  356]  p  204 
(4)  MisceUaneow  [i  357]  p  294 
f.  Costs  [$  358]  p  294 
9.  Review     359]  p  294 

IT.  APPOBTIONMENT  OF  EXCESS  OB  DEFECIEKCT  [( 

A.  In  General  [$  360]  p  295 

B.  Of  Chvemmenl  Sections  [$  361]  p  297 

T.  BEMOVma  LANDMABE  [H  362-363]  p  297 

A.  Ciml  Liability  [i  362]  p  297 

B.  Criminal  LitOnlilv  [(  363]  p  297 


360-361]  p  295 


Adjoining  landowners,  riehtfl,  duties,  and  lUibllltles  of: 
'    Oenerally  Me  adJwiMiir  SMdowam  I  1. 
As  to: 

Fenoea  see  Vesses  [IS  Cyc  itt,  481]. 
Party  walls  see  rarty  Walls  [80  Cyc  771]. 
Trees   on   or   near   boundary   see  AdJeadBf 

Uuidownexs  ||  90-101. 
Boundaries  of: 

Oeograpbical  or  political  dlvlalotM : 

Assessment  district  see  SCnnlolpal  OerponUiiiis 

[H  Cyc  11221. 
County  see  Oama.Um  [11  Cyc  24E]. 
Dralnose  district  see  Oialu. 
Slectlon  district  see  Sleotlens  [IB  Cyc  100]. 
Judicial  district  see  Oowta. 
Xjocal  option  district  sea  ntosleatlBff  Xiavois 

[23  Cyo  89]. 
Municipal  corporations  generallT  see  MnalalMl 

OoxponSlou  [28  Cyc  170]. 


BooDdarles  of : —  Cootinaed 

Oeosrapblcal  or  political  dlTlslooi: — Continued 

Nation  see  XnterMttoul  tew  C22  Cyc  1719]. 

See  also  Mates  [18  Cyc  880]. 
School  district  see  Mho^  mmA  mibotH  Mrteleto 

[SG  Cyc  843]. 
State  see  States  [86  Cyc  819]. 
Tax  district  see  Mralalval  OoiyonttoMi  C» 

Cyc  1122].   

Territory  see  TsnltoilMi  [18  Cyc  198]. 
Town  see  Towms  [38  Cyc  €01]. 
Public  lands  see  VnbUo  teads  [82  Cyc  801]. 
Biffhts  and  llabilltlea  of  owners  of  land  bounded  by: 
Highway  see  MlAwuru  [17  Cyc  2001. 
StTMt  see  MmtSlyaiOorpatamam  [28  Cyo  84S]. 


Water: 

Navlsable 


vater  see  Vavlgable  WMan  [29 


Cyo  »». 

NonnavtiabM  water  Me  WaWra  [40  Cyc  867]. 


1]  A  boundary  is  a  line  or  object  indicating 
the  limit  or  furthest  extent  of  a  tract  of  land  or 
territory;  a  separating  or  dividing  line  between 
countries,  states,  districts  of  territory,  or  tracts  of 


L  DEFINinOH  Am)  GLASSES 

land.^   The  term  is  used  to  denote  the  physical  ob- 


ject which  divides,  as  well  as  the  line  of  division 
itself.'  Boundaries,  considered  as  physical  objects, 
are  said  to  be  either  natural'  or  artificial.* 


n.  DESOBZFTION 


2]  A.  (General  Bules  of  Oonitrnctioii — 1.  Oon- 
troUing  Force  of  Intent.  The  general  rules  of  oon- 
stmction,  as  applied  to  deeds  and  grants,  are  ap- 
I^icable  in  the  ease  of  boundaries."  Litention, 


whether  express  or  shown  by  surrounding  circum- 
stances, is  all  controlling;'  and  that  which  is  most 
certain  and  definite  will  prevail  over  the  less  cer- 
tain ifnd  indefinite.^    Ambiguous  or  patently  er- 


1.    Burrlll  L.  D. 

[a]  Olber  deflnltloiui. — "A  bound- 
ary. In  its  stricter  sense,  is  a  visible 
mark  Indicating  a  dlvtdlng-Une  be- 
tween two  things,  or  It  is  that  line 
Itself;  it  marks  off  a  given  thing 
from  other  things  like  in  kind,  as 
one  field  or  country  from  another. 
A  bound,  on  the  other  hand,  Is  the 
limit  or  furthest  point  of  extension 
of  one  given  thing,  that  which  limits 
It  not  being  specially  considered." 
Century  D. 

[b]  A  "boundary  on  a  rjvar^  im- 
plies a  boundary  changing  as  the 
shore  line  changes,  either  by  accre- 
tion or  erosion.  Stockley  v.  Ciasna, 
119  Fed.  812,  822,  66  CCA  S24  [cit 
Nebraska  v.  Iowa,  148  U.  S.  359,  12 
set  396,  36  L.  ed.  186;  St.  Louis  v. 
Rutz,  li8  U.  8.  226,  11  SCt  337,  34 
L.  ed.  94-1]. 

fi.  Bouvler  L..  D.;  Crabb  Sngllsh 
Synonyms  p  177;  Worcester  D. 

[al  "A  Una  In  surveying  and  di- 
viding gnuads  means  prima  facie,  a 
inathen)iitical  line,  without  breadth; 

Set  this  theoretic  Idea  of  a  line  may 
e  explained,  by  the  facta  referred 
to,  and  connected  with  the  division, 
to  mean  a  wall,  a  ditch,  a  crooked 
fence,  or  a  hedge,  a  line  having 
breadth."  Per  Bibb,  C.  J.,  In  Baker 
V.  Talbott,  0  T.  B.  Uon.  (Ky.)  179, 
182. 

8.  Bouvler  L.  D.  fwhere  ft  Is 
said  that  "a  natural  boundary  Is  a 
natural  object  remaining  where  It 
was  placed  by  nature"). 

laf  A  taot  of  land  may  Itself 
become  a  natural  boundary,  Ray- 
mond V,  Nash,  67  Conn,  447.  18  A 
714;  Carroll  v.  Norwood,  4  Harr.  ft 
H,  (Md.)  287:  Charlestown  v.  Tufts, 
111  Mass.  148;  Bloeh  v.  PfafT,  101 
Mass.  6SS:  CHerrin  v.  Brooks,  67 


Miss.  266,  6  S  844;  Wilson  Lumber, 
etc..  Co.  V.  Button,  IBl  N.  C.  687,  68 
SB  2;  Lance  v.  Rumbough,  180  N.  C. 
19,  63  sa  187;  Ake  v.  Uaaon,  101 
Pa.  17. 

[b]  A  mvanna,  or  natural  open 
meadow,  is  a  natural  boundary  in 
the  sense  in  which  that  term  is  used 
In  the  construction  of  deeds.  Staple- 
ford  v.  Brlnaon.  24  N.  C.  111.  And 
see  Cronin  v.  Richardson,  8  Allen 
(Mass.)  421  ("meadow  or  low 
land"). 

[c]  A  lot  designated  by  nwaber 

in  a  city  is  a  natural  Boundary. 
Bayers  v.  Lyons,  10  Iowa  249;  Cate 
V.  Thayer,  8  He.  71;  Flagg  v.  Thurs- 
ton, 13  Pick.  (Uass.)  145;  Ruther- 
ford V.  Tracy,  48  Mo.  325,  8  AmR 
104;  Northrop  v.  Sumney,  27  Barb. 
(N.  T.)  19G. 

[d]  Bluffs  of  rooks  and  annunlta 
of  uoontalns  may  constitute  natural 
boundaries.  Eureka  Mln.,  etc.,  Co. 
V.  Way,  11  Nev.  171. 

[el  A  stake  Is  not  a  natural 
boundary,  within  the  rule  that,  in 
the  absence  of  natural  objects,  course 
and  distance,  will  control  In  the  lo- 
cation of  a  tract  of  land.  Tate  v. 
Johnson,  148  N.  C.  267,  61  SE  741. 

4.  Boone  Real  Prop.  I  302  (where 
It  Is  said  that  an  artlflcial  boundary 
Is  one  erected  by  man  for  the  pur- 
pose of  designating  limits). 

5.  Saunders  v.  Publishers'  Paper 
Co.,  208  Fed.  441;  McDowell  v.  Ca- 
rothers,  76  Or.  126,  181.  146  P  800 
[quot  Cyc].  See  generally  Deeds 
[18  Cyc  600]:  Mortgages  [27  Cyc 
1188];  Public  Lands  fl2  Cyc  797]. 

6.  Sullivan  v.  Hill,  112  SW  664, 
33  KyL  962;  McKlnney  v.  McKlnney. 
8  Oh.  St.  421:  Co-operative  Bldg. 
Bank  V  Hawkins,  SO  R.  I.  171,  71 
A  617;  and  cases  infra  note  11. 


"  The  fact  that  an  original  sur- 
vey was  made  by  the  magnetic 
meridian  would  raise  a  strong,  per- 
haps a  conclusive,  presumption  that 
all  deeds  and  contracts,  referring 
as  well  to  the  original  as  subdivi- 
sion lines.  Had  reference  to  the 
magnetic  meridian.  And  even  where 
the  original  survey  was  made  by  the 
true  meridian,  calls  of  courses  of 
new  subdivision  lines,  unless  so 
made  In  reference  to  the  original 
courses  as  to  manifest  an  intention 
to  be  controlled  by  original  courses, 
would  in  general  be  run  by  the 
magnetic  meridian,  as  that  is  the 
general  and  customarv  usage  in 
running  lines;  but  each  case  must 
depend  so  much  upon  the  calls,  the 
connection  of  the  subdivision  lines 
with  the  original  true  meridian 
lines,  and  other  facts  and  circum- 
stances, that  no  definite  general  rule 
of  construction  can  bs  prescrtbed." 
McKlnney  v.  HcKlnney,  8  Oh.  St. 
423.  428. 

7.  Robertl  v.  Atwater,  43  Conn, 
B40;  Stacy  v.  W.  M.  Rltter  Lumber 
Co.,  114  Va.  131,  7K  SE  1088;  and 
cases  Infra  notes  8  and  9. 

"Another  principle  Is  that  de- 
scription about  which  there  Is  the 
least  certainty  must  yield  to  those 
of  greater  certainty."  Robertl  v.  At- 
water, 43  Conn.  640.  , 

[a]  mwrs  the  osaet  looatlon  of 
a  bonndary  Una  Is  naeartala,  that 
construction  Is  favored  which  gives 
effect  In  a  measure  to  every  call  of 
the  description  and  which  does  least 
violence  to  the  calls.  Stacy  v.  W.  H. 
Ritter  Lumber  Co.,  114  Va.  138,  75 
SE  1038. 

[b]  Wbsm  iksrs  are  two  dsMrtan 
tUma  In  a  deed,  one  consistent  wttn 
a  reasonable  hypothesis  and  evident 
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roDeotu  descriptions  may  be.  rejected,  and  the  land 
may  be  located  by  other  calls.*  Any  call,  it  has 
been  said,  may  be  disregarded,  in  order  to  ascer- 
tain the  footsteps  of  the  surveyor  in  establishing 
the  boimdary  of  the  tract  attempted  to  be  marked 
out  on  the  land."  A  boundary  may  be  rejected 
when  it  is  manifest  from  all  the  circumstances  that 
it  was  inadvertently  inserted."*  However,  where 
the  calls  of  a  description  are  definite  and  clearly 
expressed,  they  should  not  be  ezt^ded  to  conform 
to  an  intent  which  might  be  discovered  from  other 
parts  of  it  or  from  extrinsic  evidence,  the  chief 
purpose  being  to  develop  the  true  intent." 

[$  3]  i.  Use  of  Particnlar  Words  and  Terms— 
a.  Introdnctmy  Statement.  While  as  a  general 
role  words  are  to  be  construed  according  to  their 
ordinary  meaning  and  common  acceptation,  certain 
words  and  terms  of  frequent  use  in  the  description 


of  bonndaries  have  acqnired  more  or  less  fixed 

meanings." 

[5  4]  h.  "More  or  Less.""  These  words,  as 
used  in  describing  a  boundary  in  a  deed  of  land, 
are  ordinarily  held  to  be  merely  words  of  descrip- 
tion to  prevent  the  parties  from  being  prejudiced 
by  inaccuracies."  The  words  do  not  destroy  or 
weaken  the  specified  quantity,  where  the  land  is 
not  described  by  metes  or  bounds  or  by  fixed  and 
ascertained  monuments.^^  Under  some  cireom- 
stanees  the  words  may  be  altogether  disregarded.^* 

[4  S]  c.  "To,"  "Prom,"  "By,"  "On,'.'  aaid 
"Between."  The  words  "to,"  "from,"  "by," 
"on,"  and  "between,"  when  used  in  a  descrip- 
tion of  boundaries,  are  always  to  be  understood  as 
terms  of  exclusion,  unless  there  is  something  in  the 
connection  which  makes  it  manifest  that  they  were 
used  in  a  different  sense.^^ 


Intent  of  parties  and  the  other  ren- 
derinr  it  abflolutely  inoperative,  the 
false  or  Incorrect  call  will  be  re- 
jected, and  the  description  applied 
In  the  ll^t  of  facts  ezlatinr  at  the 
time.  Hubbard  v.  Whitehead,  231 
Mo.  873,  ISl  SW  <». 

a.  U.  8.^ — Jonea  v.  Johnston,  IS 
How.  IKO.  15  L.  ed.  S20;  Mineral 
Hvr.  Co.  ▼.  Tunle  Land,  etc.,  Co.. 
Ifii  Fed.  450,  81  OCA  S4. 

Omn. — Chatham  v.  Bralnerd,  11 
ConD.  60. 

Itr,— Sullivan  t.  Hill,  112  8W  564, 
»  KyL  MS;  Bakef  v.  Hardin,  8 
BIbbll4;  Vance  v.  Marshall,  S  Bibb 
148;  Flnnle  v.  Clar,  X  Bibb  S61; 
Frn  V.  Beery,  Hushes  lOS. 

Baas.— Beahan  v.  Btapleton,  IS 
Omy  427-  Boaworth  t.  Sturtevant, 
:  Cuah.  398;  Thaoher  v.  Howland, 
2  Mete  41. 

Mo.— Hubbard  v.  Whitehead,  221 
Mo.  <72,  121  SW  69:  Johnson  v. 
Bowlware,  149  Mo.  461.  61  SW  lOd; 
Union  R.,  etc.  Co.  v.  Skinner,  9  Mo. 
A.  1S9. 

N.  J.— Puller  V.  Carr,  8S  N.  J.  L. 
157:  Den  v.  Cubberly.  12  N.  J.  L.  $08. 

N.  T.— Wauffh  T.  Wauffh,  28  N.  T. 
94:  Darling  v.  Alexander,  130  App. 
Dlv.  85.  114  NTS  8S4;  Welant  V. 
Kockland  Lake  Trap  Rock  Co.,  61 
App.  Div.  S88,  70  NTS  71S  (aif  174 
N.  T.  609  mem.  66  NHJ  1118  meml: 
Benson  v.  Townaend.  4  NTS  SSO 
[mod  4  Sflv.  Sup.  22,  7  NTS  162]: 
Brookhaven  v.  Smith,  6  NTSt  742. 

N.  C. — Tncltar  v.  Satterthwalte, 
m  N-  C.  511.  81  SB  722;  Hough  v. 
Dnmas.  20  N.  a  890. 
^  Or.— McDowell  v.  Carothers,  76 
Or.  126,  131.  146  P  800  [quot  Cyc]: 
Albert  V.  Salem.  89  Or.  466.  66  P 
106;^.  66  P  283. 

R-  I- — Co-operative  Bldg.  Bank  v. 
Hawkins,  30  R,  I.  171,  78  A  617. 

S.  c. — Scatee  v.  Henderson,  44  S.  C. 
S4S.  22  SB  724. 

^Tenn. — ^Bleldom  v.  Pilot  Mountain 
Ctal.  etc.,  Co..  89  Tann.  166,  IS  SW 

lit. 

Tex.— State  v.  I^ladM,  (Civ.  A.) 
ISO  SW  229:  Warden  v.  l^uris,  (Civ. 
A-)  47  SW  884. 

Vt.— Hull  V.  Puller,  7  Vt.  100. 

Va, — Stacy  v.  W.  M.  Ritter  Lum- 
ber Co.,  114  Va.  133,  76  SB  1038. 
.  W.  Va^Hyllua  v.  Ralne-Andrew 
Lwnber  Co.,  78  W.  Va.  674,  81  SE 

'n".  S.— Boehner  t.  Hirtle,  46  N.  S. 
^11.  257  [clt  Cyc]. 

[al  Bxtent  and  Units  of  rule. — 
'u  Where  two  objecta  are  found 
*nlcb  answer  the  description  of 
itaotse  called  for  In  a  preemption  land 
claim,  and  It  cannot  be  determined 
which  was  intended,  they  will  both 
w  disregarded  and  the  claim  located 
by  means  of  the  other  calls.  Frye 
T.  Essry,  Hughes  (Ky.)  108.  (2) 
But  if  the  starting  point  given  by  a 
^ed  can  be  found,  and  the  lines 
Mtually  run  and  determined  by  the 
niurses  and  distances  of  the  deed, 
the,  boundaries  most  be  settled  by 
their  course.    Wan^  v.  WautA,  28 


[b]  Control  of  tmtted  States  s«r- 
veys^AU  disputes  as  to  the  bound- 
aries of  land  are  to  be  governed  by 
the  United  States  surveys,  unless 
there  is  some  statute  to  the  contrary. 
Taylor  v.  Pomby,  116  Ala.  621,  88  8 
910.  67  AmSR  149. 

Icl  Siata  of  deed  eo^ols  Oats 
of  platd— Where  lands  are  conveyed, 
bounded  on  a  watercourse  or  other 
varying  limit,  and  reference  la  also 
made  to  a  plan,  the  date  of  the  con- 
veyance, and  not  the  date  of  the 
plan,  Is  to  be  considered  In  detei^ 
mining  the  question  of  the  true 
boundary  of  the  land  on  the  water 
limit,  and  the  claim  for  alluvion. 
Jones  V.  Johnston,  18  How.  (17.  8.) 
160.  16  L.  ed.  820. 

[d]  She  vosalUs  tatantioB  of  a 
party  in  running  a  line  of  a  grant 
will  not  control  courses  and  dis- 
tances as  recited  In  the  grant 
Tucker  v.  Satterthwalte,  128  N.  C. 
511,  31  SB  721. 

».  Williams  T.  SUte.  52  Tex.  Cr. 
371,  107  SW  1121. 

10.  Morse  v,  Rogers,  118  Mass. 
672;  Thatcher  v.  Howland,  2  Mete. 
(Haaa.)  41;  McDowell  v.  Carotherfl, 
75  Or.  126,  181.  146  P  800  [clt  Cycj; 
Sellman  v.  Sellman,  (Tex.  Civ.  A.)  73 
SW  48;  Matheny  v.  Allen,  63  W.  Va. 
448.  60  SB  406,  129  AmSR  984. 

[a]  Am  otherwise  enressed. — 
Where  the  aaaumptlon  of  mistake 
in  a  single  deacrlptlon  harmonises 
all  the  rest  of  the  grant,  the  court 
will  make  such  assumption.  New- 
bold  V.  Condon,  104  Md.  100.  64  A 
366:  Kelao  v.  BUgar.  75  Md.  876, 
24  A  18:  Wilson  v.  Xnloea,  6  GUI 
(Md.)  121. 

[b]  Thus,  It  being  necessary  to 
disregard  one  or  the  other  set  of 
calls  In  the  fleld  notes  of  office  sur- 
veys, calls  found  to  have  been  made 
under  a  mistake  aa  to  the  relative 
position  of  the  surveys  may  be  dis- 
regarded, and  effect  given  to  the 
real  intention  of  the  person  who 
made  the  field  notes.  Sellman  v. 
Sellman.  (Tex.  Civ,  A.)  78  SW  48. 

11.  Co-operative  BIdg.  Bank  v. 
Hawkins.  30  R.  1.  171.  78  A  617. 

19.    See  ca.seB  Infra  |fi  4-7. 

13.  See  also  Deeds  [13  Cyc  6391; 
Vendor  and  Purchaser  [39  Cyc  13131. 

M.  Brady  v.  Hennlon,  21  N.  Y. 
Super.  628:  Dodd  v.  Burchell,  1  H. 
&  C.  112:  Dendy  v.  Simpson,  7  Jur, 
N.  S.  1058. 

[a]  These  words,  it  Is  said,  are 
Intended  to  provide  for  slight  dls- 
orepMioiei  In  amount  and  cannot  be 
construed  to  add  fifty  per  cent  to 
the  specified  quantity.  Watson-  v. 
New  fork,  67  App.  Div.  673,  78  NTS 
1027  [aff  175  N.  T.  47S  mem,  67  NB 
1091  mem]. 

16.  Broolcs  V.  Halane,  116  111.  A. 
383;  Brady  v.  Hennlon,  21  N.  T. 
Super,  628. 

[aj  They  do  not  have  the  effeet  to 
extend  the  grantee's  boundary  be- 
yond the  line  ftxed  by  a  visible 
monument  or  a  map  referred  to  In 
the  deed,  Brady  v.  Hennlon,  21  N. 
T.    Super.    628.     To    same  effect 


Hodges  V.  Kowlng,  68  Conn.  18,  18 
A  979.  7  LRA  87. 

16>  Dale  V.  Tranreler's  Ins.  Co., 
89  Ind.  478  (where  It  was  held  that 
where  a  description  furnishes  a 
starting  point  and  gives  the  bound- 
ary by  mMsurement,  and  the  length 
of  each  line  Is  given  as  sp  many 
feet,  more  or  less,  the  phrase  "more 
or  less"  may,  in  the  absence  of 
known  monuments,  be  disregarded 
and  will  not  render  the  distance  un- 
certain), 

17.  La.— Municipality  No.  S  v. 
Municipality  No.  1.  17  La.  674; 
Thompson  V.  Blaekwelt,  6  Xa.  465. 

Me. — ^Whitmore  v.  Brtytm,  100  Me. 
410.  61  A  986:  Stevens  v.  King,  76 
Me.  197,  49  AmR  609;  Bonner  V. 
Morrill,  52  Me.  262;  Bradley  v.  Rice, 
18  Me.  198,  29  AmD  601  felt  State 
V.  Bushey.  84  Me.  469,  24  A  940]; 
State  V.  Oodfrey,  12  Me.  361. 

Mass. —  Mlllett  v.  FOwle.  8  Cusfa. 
160:  Hatch  V.  Dwlght.  17  Maes.  289, 
9  AmD  146;  Storer  v.  Preeman,  • 
Mass.  436,  4  AmD  16B;  Revere  v. 
Iioonard,  1  Mass.  91. 

N.  H. — ■  Wells  V.  Jackson  Iron  Mfg. 
Co.,  48  N.  H.  491;  Bailey  V.  White, 
41  N.  H.  387:  Peaslee  v.  Gee,  19 
N.  H.  273;  Enfleld  v.  Day,  11  N.  H. 
620:  Breck  v.  Toung,  11  N.  H.  486. 

N.  C. — Patapsco  Quano  Co.  v. 
Bowers-White  Lumber  Ca,  146  N.  C. 
187,  69  SB  638,  126  AmSR  478.  II 
LRANS  318. 

W.  Va. —  Clayton  v.  Ollmer  County 
Ct..  58  W.  Va.  268.  B8  8E  108.  I 
LRANS  598. 

See  also  infra  il  88,  93. 

But  compare  Leary  v,  Jersey  City, 
189  Ped.  419,  428  [aff  208  Fed.  854, 
126  CCA  12]  (where  the  court  said: 
"The  words  'to,'  'on,'  'by,'  'at,*  'along* 
a  nontlde  water  stream  presump- 
tively carry  title  as  far  into  the 
stream  as  the  grantor  possesses"). 

Ta]  "By"  la  a  term  of  exclusion 
unless  by  necessary  implication  it  is 
used  manifestly  in  a  different  sense. 
Bradley  v.  Rice,  13  Me.  198,  29  AmD 
601:  Wells  v.  Jackson  Iron  Mfg.  Co., 
48  N.  H.  491.  Compare  Wilson  v. 
Inloes,  6  Gill  (Md.)  121  (where  it 
waa  held  that  the  word  "by,"  when 
descriptively  used  Iri  a  grant,  does 
not  mean  "in  immediate  contact 
with,"  hut  "near"  to  the  object  to 
which  it  relates).  (2)  "Bounding 
of  one  piece  of  land  'upon,'  "by,'  or 
'along'  another  piece,  whether  such 
other  piece  be  long  and  narrow,  or 
in  any  other  form,  locates  the  line 
at  the  edge  and  not  through  the 
middle  of  the  adjoining  premises." 
Woodman  v.  Spencer,  64  N.  H.  607, 
611.  (8)  Where  land  la  described 
as  being  bound  by  the  tine  of  an- 
other's land,  the  term  "by"  does  not 
mean  "over"  or  "across,'  but  along 
the  line  of,  the  person's  land  desle- 
nated.  Bailey  v.  White,  41  N.  H. 
837;  Peaslee  v.  Oee.  19  N.  H.  878. 
(4)  A  description  in  a  deed,  which 
deacrlbea  the  line  bounding  the  prop- 
erty as  running  "thence  by  land" 
of  a  certain  person,  does  not  Indi- 
cate that  the  whole 
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[i'  6]  d.  "Uiw."  "line"  in  surveying  And 
dividing  grounds  means  prima  facie,  a  mathemat- 
ieal  line,  without  breadth;**  yet  this  theoretic  idea 
of  a  line  may  be  explained,  by  the  facts  referred  to 
and  conneoted  with  the  division,  to  mean  a  wall, 
a  ditch,  a  crooked  fence,  or  a  hedge,  a  line  having 
breadth.^" 

along  the  landd  designated.  If  th« 
line  ran  partially  ao  only,  It  would 
answer  the  description.  RieBlesvUte 
Delaware  Bridge  Co.  v.  Bloom,  48 
N.  J.  L.  S68,  T  A  478. 

[b]  B7  dlTMrt  lliM. — Where  a  por- 
tion of.  a  tract  of  land  was  bounded 
with  reference  to  a  stream.  It  was 
held  that  the  term  "by  direct  line" 
showed  that  the  meander  of  the 
stream  was  not  Intended,  but  that 
It  was  Intended  to  close  the  survey 
by  a  single  line  drawn  from  one 
point  to  another.    Thomas'  Lessee  v. 


[$  7]   «.  Other  Words  or  Tomu  OonrtniMl. 

Other  words  or  terms  relating  to  boundaries  have 
received  the  oonatmetion  of  the  courts,  incladinir 
"about,""  "abutting,"  °  "actual  location/'^ 
"adjoinintr,""  "aU  cases  of  boundary/*" 
"along*"^  "along  the  several  meanders  there- 


aodfrejr,  Z  Gill  &  J.  (Md.)  142. 

[c]  •'rrom"  (1)  is  a  term  of  ex- 
clusion unless  by  necessary  Impli- 
cation It  Is  used  manifestly  in  a  dif- 
ferent sense.  Bonney  v.  Horrlll,  62 
Me.  252  [clt  State  v.  Bushey,  84  Ue. 
4t>9,  24  A  8401;  Bradley  v.  Rlce.  IS 
He.  198,  29  AmD  fiOl:  Wells  v.  Jack- 
son Iron  Ufg.  Co.,  4S  N.  H.  491.  (2> 
"When  any  monnment  whatever  Is 
given  as  an  object  to  run  from,  the 
exterior  part,  and  not  the  centre.  Is 
the  place  of  beginning."  Jackson  v. 
Reaves,  B  Cal.  (N.  T.f  29S,  »».  (3) 
In  a  deed,  the  Mpression  "four 
feet  from  the  northerly  side  of  the 
building"  means  four  feet  from  the 
extranest  part  of  the  building,  and 
Uierefore  from  the  eaves.  Htllett  v. 
Fowle,   8  Cush.  (Mass.)  IBO,  IBl. 

[d]  -TOj"  (1>  when  used  to  de- 
scribe premises.  Is  a  word  of  exclu- 
sion, unless  by  necessary  Implica- 
tion It  is  manifestly  used  in  a 
different  sense.  "To"  an  object 
named  excludes  the  terminus  men- 
tioned. Montgomery  v.  Reed,  69  Me. 
610;  Bonney  v.  Morrill.  62  Me.  262 

iclt  State  v.  Bushey,  84  Me.  4S9,  24 
L  940];  Bradley'  v.  Rice.  13  Me. 
198,  29  AmD  601:  Wells  v.  Jackson 
Iron  Mfg.  Co.,  48  N.  H.  491;  Moon 
V.  Salt  Lake  County,  27  Utah  436, 
70  P  222.  See  also  Bloch  Queena- 
ware  Co.  v.  Smith,  107  Mo.  A.  13, 
80  SW  692  (where  It  was  stated  that. 
If  a  boundary  of  land  extends  to  a 
Held,  the  Held  Itself  will  not  be  In- 
cluded). (21  It  has  been  similarly 
stated  that  the  word  "to,"  In  desig- 
nating boundaries.  Is  always  under- 
stood. If  unaccompanied  by  the  term 
"Inclusive,"  to  exclude  the  object 
to  which  the  line  Is  run.  Munici- 
pality No.  2  V.  Municipality  No.  1, 
17  I.a.  673;  Thompson  v.  Blackwell, 
6  La.  466.    (3)  The  expression  In  a 

Sant,  "to  the  head  of  the  cove, 
ence  around  the  western  side  of 
the  cove."  excludes  the  cove  and  the 
flats.  Whitmore  v.  Brown,  100  Me. 
410.  61  A  986. 

[e]  "To  tlis  shore"  (1)  Is  a  phrase 
of  exclusion,  and  the  description  "to 
the  'Shore  and  then  by  the  shore," 
unquallfl«d,  excludes  the  shore  which 
Is  the  flats  between  high  and  low 
water  mark.  But  the  expression  may 
be  qualified  by  words  or  phrases  In 
the  deed,  as,  for  Instance,  when  both 
the  termini  of  a  boundary  by  a  shore 
are  at  Its  outer  margin,  the  shore 
win  be  Included,  unless  other  calls 
and  circumstances  show  a  contrary 
Intention,  although  the  line  may  be 
described  as  running  "to  the  shore 
and  then  by  the  shore."  Whitmore 
V.    Brown,    100    Me.    410,    61    A  gRS 

Sclt  Dunton  v.  Parker,  97  Me.  461. 
4  A  lllS;  Proctor  v.  Maine  Cent. 
R.  Co.,  96  Me.  468,  62  A  983].  See 
also  Storer  v.  Freeman,  6  Mass.  435, 
4  AmD  155  (holding  that  where  land 
Is  described  as  being  conveyed  "to 
the.  shore"  It  extends  to,  but  not 
over.  It).  (2)  Where  a  grantor  con- 
veyed lands,  describing  them  as  ex- 
tending "to  the  bank  or  the  stream," 
this  was  held  to  exclude  the  stream 
(or,  although  the  owner  of  land  ex- 


tending to  the  bank  of  a  river  owns 
to  the  center  If  It  la  not  navigable, 
yet  he  may  sell  the  land  without  the 

Srlvllege  of  the  river,  aa  he  will  If 
e  bounds  his  grant  by  the  bank. 
Hatch  V.  Dwight,  17  Hass.  S8t,  9 
AmD  146. 

ff]  •^o",  ooMtned  "towud.'^ 
A  description  In  a  deed  In  the  words 
"thence  running  to  the  rear  of  the 
said"  land  does  not  neoesaarlly  mean 
that  the  granted  parcel  Is  bounded 
by  the  rear  line  of  the  land  referred 
to,  but  may  simply  Indicate  the 
direction  of  the  boundary  aa  If  the 
word  "  toward "  were  used  instead 
of  "to."  Horan  v.  Lesotte,  S4  Ulcb. 
83,  19  IfW  767. 

Between  aee  Between  7  C.  J.  p 
1148  note  64  [bl. 

is.  Baker  v.  ^albott,  «  T.  R  Hon. 
(Ky.)  179,  182.  See  also  Infra 
S>  48-49. 

10.  Baker  v.  Talbott.  <  T.  B.  Hon. 
(Ky.)  179.  183. 

[a]  "Xdna"  •oastraed  as  lines. — 
That  the  description  of  a  survey 
called  for  the  marked  "line"  of 
another  survey  between  designated 

Joints,  which  was  not  a  straight 
Ine  but  consisted  of  four  lines  and 
three  marked  comers,  was  Immate- 
rial, the  word  "llne^'  being  often 
used  for  the  plural,  and  vice  versa, 
and  the  singular  being  also  sufllclent 
to  describe  the  exterior  boundary 
of  the  survey  line  called  for  between 
the  designated  points.  "The  singu- 
lar is  often  used  for  the  pluraJL  and 
vice  versa."  Bell  v.  Powers,  (Ky.) 
121  SW  991,  98S. 

[b]  "Tnw  IbM"  means  a  straight 
line.  LilUa  v.  Urrutia.  9  Cal.  A. 
567,  »  P  992. 

ao.    See  About  1  C  J.  p  814. 

81.  See  Abut  or  AbutUng  1  C  J. 
p  »76. 

fl3.   See  Infra  note  8. 

B3.   See  Adjoining  1  a  J.  p  1198. 

M.  Cox  V.  Flnka,  91  Tex.  tlS,  42 
SW  1  [clt  Schley  v.  Blum.  86  Tex. 
651.  32  SW  <67]  (where  It  was  stated 
that  every  action  to  try  title  to  land 
might  Involve  a  Question  of  bound- 
ary but  that  this  did  not  of  Itself 
make  a  boundary  case). 

89.  U.  8.— Howard  v.  Ingersotl,  13 
How.  381.  417.  14  L..  ed.  189. 

Cal.— Fraeer  v.  Ott.  95  Cal.  661.  30 
P  793;  Lent  v.  TlUson,  72  Cal.  404. 
14  P  71:  Moody  v.  Palmer,  50  Cal. 
31  [cit  Newhall  v,  Ireson.  8  Cush. 
(Mass.)  595,  54  AmD  790:  Paul  v. 
Carver,  26  Pa.  228,  <7  AmD  418]. 

Colo. — Coflln  V.  I,eft  Hand  Ditch 
Co„  6  Colo.  443. 

Conn. — Church  v.  Meeker,  34  Conn. 
421. 

Ky. — Hawesvllle  v.  Lander,  8 
Bush  679. 

Md.— Hunt  V.  Brown,  76  Md.  481, 
23  A  1029;  Baltimore,  etc,  R.  Co.  V. 
Gould,  67  Md.  60.  8  A  764. 

N.  J.— Salter  v.  Jonas.  39  N.  J.  L. 
469.  23  AmR  229;  Winter  v.  Peter- 
son. 24  N.  J.  L..  624,  61  AmD  678. 

N.  T.. — Haberman  v.  Baker.  128 
N.  T.  253.  28  NE  370,  18  LRA  611; 
Cochran  v.  Smith,  73  Hun  597.  26 
NYS  103:  Oakes  v.  DeLAncey,  71 
Hun  49.  24  NTS  639  [aff  148  N.  T. 
673  mem,  89  NB  21  mem];  Hollo- 
way  v.  Delano,  64  Hun  27,  18  NYS 
700  [app  dlsm  139  N.  Y.  390,  34  NG 
10621;  Bechtel  v.  Edgewater.  46  Hun 
240  [aff  122  N.  T.  649  mem.  25  NE 
9571;  Walton  v.  Tlfft.  14  Barb.  216; 
Anderson  v.  James,  27  N.  Y.  Super. 
35;  Jacquemln  v.  Flnnegan,  39  Mian. 
628.  80  NYS  207;  Patten  v.  New 
York  Bl.  R.  Co.,  3  AbbNCas  806,  342; 
Child  V.  Starr.  4  Hill  369;  Luce  v. 
Carley,  24  Wend.  451,  36  AmD  687; 
SUrr  V.  Child,  20  Wend.  149  [rev 


on  other  grounds  4  Bill'  1891;  Jack- 
son V.  Hathaway,  16  Johns.  447,  8 
AmD  268. 

8.  C— Witter  v.  Harvey,  11  S.  C. 
L.  67.  10  AmD  660. 

Vt. — Buck  V.  Squlers.  22  Vt.  484. 

Va.— .French  *  v.  Bankhead.  11 
Oratt  (62  Va.)  186. 

See  also  Along  2  C.  J.  p  1180. 

ta]  Aloaf  the  l>ar«--The  uaa  of 
the  words  "along  the  lowar  and 
upper  bay"  In  the  charter  of  a  vil- 
lage desorlbinc  one  boundarr  as 
being  aUmg  a  certain  bay  is  not  to 
be  construed  as  having  been  uaed 
for  the  purpose  of  giving,  ui  abso- 
lute and  flzed  boundary  at  the  shore 
as  It  then  existed,  but  to  deslgnat* 
a  shifting  terminus  at  the  shore  mm 
It  might  exist  at  any  time  there- 
after, whether  It  extends  into  the 
bay  by  natural  cause  or  by  artlAclal 
structures  erected  for  the  purposes 
of  commerce.  Bechtel  v.  Edgewater. 
46  Hun  240  [aff  12S  N.  tTUS  mem, 
26  NB  957].  § 

[bj  AloBf  tke  talk  m  a(koM,F— 
(1)  "Along  the  bank,"  as  used  in 
a  deeorlptlon  of  land  d^ing  one 
of  the  boundary  lines  aa  extendlna 
"along  the  bank"  of  a  river,  and 
rnnning  "on  the  baiA."  Hmlted  the 
conveyance  to  a  line  draen  on  the 
bank,  and  did  not  extend  ad  flluni 
aqute  to  the  center  of  the  atresun. 
Howard  V.  Xngeraoll,  18  How.  (II. 
S.)  881,  417.  14  L.  ed.  18».  (2) 
"Along."  when  used  in  the  deacrlp- 
tlon  fir  a  deed,  means  "by,  on,  or 
over,"  according  to  the  subject  mat- 
ter and  context,  and  In  a  descrip- 
tion "along  the  shore"  means  "on," 
and  Includes  the  shore.  Church  v. 
Meeker,  .  84  Conn.  421,  426.  (3) 
"Along  the  shore,"  as  used  in  a  deed 
describing  a  boundary  as  "along  the 
shores"  included  the  strip  between 
hlib  and  low  water  mark,  since  the 
word  "shore"  means  the  land  wasbed 
by  the  seaa  between  high  and  low 
water  mark.  Oakes  v.  De  Lancey. 
71  Hun  49,  24  NYS  639  [aff  148 
N.  T.  673  mem,  89  NE  21  mem]. 
(4)  A  conveyance  of  a  lot  in  a  city 
was  described  as  a  mill  .lot  begin- 
ning and  running  easterly  to  the 
Genesee  river;  thence  southerly, 
"along  the  shore"  of  the  said  river, 
to  B  street.  It  was  held  that  the 
word  "along"  as  there  used  meant 
a  boundary  line  drawn  along  the 
shore  at  low  water  mark,  which  con- 
stituted the  grantee's  eastern  bound- 
ary, and  hence  the  grantee  took  no 
title  to  any  part  of  the  bed  of  the 
stream.  Child  v.  Starr,  4  Hill 
(N.  Y)  869  [rev  Starr  v.  Child.  20 
Wend,  148,  and  clt  Jaoquemln  v. 
Flnnegan,  39  Misc.  628,  80  NTS  207: 
French  v.  Bankhead,  11  Gratt.  (52 
Va.)  1861. 

[c]  Along  a  river  or  stream— 
(1)  Along  the  river,  as  used  In  the 
deecriptlon  of  a  deed  which  de- 
scribed one  boundary  of  the  land 
conveyed  aa  running  "along"  a 
certain  river,  meant  that  the  grantee 
took  title  to  the  center  of  the  main 
rhannel  of  the  stream.  Walton  v. 
Tifft.  14  Barb.  (N.  T.)  216.  (2) 
Where  a  grant  of  land  is  so  formed 
as  to  touch  the  water  of  the  river, 
and  run  thence  along  the  river  as 
it  winds  and  turns,  and  the  parties 
did  not  expressly  except  the  river,  if 
it  la  above  the  tide  one  half  of  the 
bed  of  the  stream  la  Included  by 
construction  of  law.  Luce  v.  Carley, 
24  Wend.  (N.  T.)  451.  86  AmD  637. 
(3)  "Along  said  stream,"  as  used 
In  Sess.  L.  (1862)  p  48  |  18.  pro- 
hibiting the  diversion  of  any  stream 
from  Its  original  channel  to  the 
detriment  of  any  miner  or  others 


For  latss  essea,  daTelopmaBta  and  ahaafsa  in  the  law  see  cumulative  Annotations,  same  title. 

'  Digitized  by 


B0UNDABIS8 


[&C.J.]i  155 


of,  •  * "  '  *  artificial  mark,"  "  *  *  artificial  monu- 
ment/*" "as  laid  out,'"*  "at,""  "at  the 
southwest  eorner, "  "  *  'bank, ' '  "basin, ' ' " 
"bay,""  "beach,""  "bed,""*  "bk.,"*' 
"bounded  north  of,"»  "bOTrnde,""  "brook,"" 


"call,"«  "channel,' 


course 


M  «5 


'cor.,' 


'  comer, 


alone  th«  Iin«  of  said  stream,  and 
requlrinff  that  there  shall  at  all 
times  be  left  Bufllcient  water  In  said 
stream  for  the  use  of  miners  and 
others  "alonr  said  stream."  la 
eQulTalent  to  the  phrase  "on  the 
bank,  raarsin  or  neirhbotiiood,*'  as 
used  in  Sesa.  L.  (1861?  p  67  I  1.  pro- 
Tidlne  that  persons  having  olMnis 
on  the  bank,  margin,  or  neighbor- 
hood of  any  stream  shall  be  entitled 
to  the  use  of  the  water  thereof,  and 
inclndes  all  lands  In  the  Immeidlate 
nller  of  the  stream  of  water,  etc. 
^VriRn  T.  Left  Hand  Ditch  Co..  6 
Colo.  448.  4S1. 

[d1  AlOBff  a  hSgkwmj,  road,  or 
■tesat.  CI)  The  words  "along  a 
bighw^.*'  or  *^long  a  street,"  wKen 
used  In  a  deed  describing  a  bound- 
ary of  the  land  conveyed  as  being 
"along  a  highway."  will  be  con- 
ttnted.  In  the  absence  of  anything 
showing  a  contrary  intention,  as  fix- 
ing the  boundary  of  the  land  at  the 
center  of  the  highway.  Fraser  T.  Ott, 
n  Cal.  <81,  80  P  7»8;  Moodey  T. 
Palmer.  50  Cal.  81  [cit  Newhall  t. 
Treson,  8  Cuah.  (Mass.)  596.  64  AmO 
:M-  Paul  V.  Carver,  26  Pa.  22S,  87 
Amb  413];  Hawesvllle  v.  Lander.  8 
Bush  (Ky.)  678;  Salter  t.  Jonas.  80 
N.  J.  L.  469,  28  AmR  829;  Winter 
Peterson,  24  H.  J.  L.  624,  61  AmD 
*'»:  Cochran  v.  Smith.  78  Hun  697, 
26  NTS  108:  Holloway  v.  Delano, 
(4  Hun  87.  18  NTS  700  [app  dlsm 
131  N.  T.  890,  34  NB  1052};  Buck 
T.  Squlera,  22  Vt  484.  C2)  The 
same  rule  applies  to  a  private  street 
ss  well  In  the  city  as  In  the  country, 
opened  by  the  grantor,  on  which  he 
Klla  house  lots  bounding  on  It. 
Hawesvllle  v.  Lander,  8  Bush  (Ky.) 
679.  (3)  "If  the  land  Is  described  as 
"bonnded  on,'  'running  along'  the 
highway  and  the  like,  the  boundary 
line  Is  the  center  of  the  highway, 
although  the  dimensions  of  the  lot 
would  exclude  the  highway."  Plrm- 
Etone  V.  Spaeter,  160  Pa.  616, 
tn,    25     A     41,     30     AmSR  861. 

(4)  Although  general  words  of  de- 
scription bounding  land  "along  a 
highway,"  or  "on  a  highway,"  or  as 
"inning  to  a  highway,^'  are  express- 
ive of  an  intention  to  convey  to  the 
middle  of  the  hltrhway.  If  it  Is  manU 
feet  from  the  description  that  the 
parties  intended  to  restrict  the  con- 
Tcyance  to  the  line  of  the  highway 
or  street,  no  part  of  the  highway  or 
street  passes.  Hunt  v.  Brown.  76 
Md.  481723  A  1029;  Baltimore,  etc., 
R.  Co..  V.  Gould,  67  Md.  60,  8  A  754; 
Haberman  v.  Baker.  128  N.  T.  263, 
!S  NE  370,  13  LRA  611:  Witter  v. 
Hanrey,  12  S.  C.  L.  67,  10  AmD  «50. 

(5)  If  two  points  on  the  side  line 
of  the  street  are  fixed  as  the  begin- 
ning and  end  of  the  course,  the 
boundary  will  be  on  the  side  line  of 
the  street.  Patten  v.  New  York  El. 
R-  Co.,  3  AbbNCas  (N.  T.)  806,  842. 

(6)  Aa  used  in  the  act  of  March 
ii,  1676,  providing  for  the  widening 
of  a  certain  street  In  the  city  or 
San  Francisco,  defining  the  district 
benefited  thereby,  and  appointing  a 
board  of  commissioners  to  carry  out 
the  work.  I  6  prescribing  a  notice  to 
the  "property  owners  along  the  line 
of  said  street"  that  the  board  was 
then  organised,  the  words  "property 
owners  along  the  line  of  said  street^ 
are  not   equivalent   to   the  words 

owners  of  property  fronting  on  said 
•treet"  Lent  v.  Tlllson,  78  Cal.  404, 
1*  P  71. 

„afl.  Seneca  Nation  of  Indians  v. 
Rnlght  88  N.  T.  498  (where  the 
court  stated  that  the  phraee  was 
wore  descriptive  of  the  windings  of 
tbe  stream  than  of  the  Irregularities 
^  Blnuosltlea-  of  the  bank:  that  we 
ny  that  a  stream  meandm,  but 
never  speak  thus  of  a  shore), 
tr.  Bee  Infra  f  11. 


as.    See  infra  |  11. 

89.  Penry  v.  Richards,  52  Cal.  496 
(holding  that  "as  laid  out  by  Sauls- 
berry  Haley"  In  the  official  map  of 
a  town  meant  "as  surveyed  by 
Haley"  and  Included  a  reference  to 
the  monuments  erected  by  him). 

30.  Stewart  v.  Patrick,  68  N.  T. 
460  (where  It  was  stated  that  the 
description  of  a  boundary  as  begin- 
ning at  a  tree  did  not  necessarily 
fix  the  point  at  the  center  of  Uie 
tree).   See  also  At  6  C.  J.  p  1420. 

81.  Bailey  v.  White.  41  N.  H.  387 
(holding  that  the  words  "at  a  stake 
and  stones  at  the  southwest  comer, 
it  being  near  the  northeast  comer 
of  land,"  deeded  by  D  to  J,  indi- 
cated that  the  S.  W.  comer  of  the 

ftremlses  intended  to  be  granted  was 
dentlcal  with  the  N.  S.  comer  of  the 
land  contained  in  the  prior  convey- 
ance mentioned). 

88.   Bee   infra   I   78.     Bee  also 
Bank  6  C.  J.  p  1178. 
88.   See  Basin  7  C.  J.  p  983. 
Sft.   See  Bay  7  C.  J.  p  1014. 
8B.   Bee  Beach  7  C.  J.  p  1016. 
88.    See  Bed  7  C.  J.  p  1022. 
8V>   See  Abbreviations  1  C.  J.  279 
note  18  Cal- 

38.    Hannum  Klngsley,  10? 

Mass.  865  (holding  that  the  term 
might  be  construed  to  mean  "bounded 
north  by,"  If  necessary  to  aid  the 
description). 
8t.  See  infra  text  and  note  88. 
4a  Pike  V.  Hood,  67  N.  H.  171, 
27  A  189  (holding  that,  where  the 
boundary  of  land  la  described  in  a 
deed  as  running  on  the  bank  of  a 
certain  brook,  and  such  brook  has 
both  a  main  and  an  auxiliary  channel, 
"brook"  means  the  main  channel.  In 
the  absence  of  evidence  that  the 

ftarties  did  not  use  the  word  accord- 
nr  to  Its  ordinary  signlflcation 
when  referring  to  one  of  Its  two 
Branches.) 

41.  King  V.  Watklns,  98  Fed.  918 
[rev  on  other  irrounds  118  Fed.  624, 
65  CCA  290]:  Stockton  v.  Morris.  89 
W.  Va.  432,  19  SB  581.  683. 

[a]  Venn  Osflned^d)  "In  Amer- 
ican land  law,  the  designations  in 
an  entry,  patent,  or  grant  of  land  of 
visible  natural  objects  as  limits  to 
the  boundary."  Brown  l;  D.  [qnot 
King  V.  Watklns.  98  Fed.  913.  922, 
and  rev  on  other  grounds  118  Fed. 
624,  55  CCA  290].  (2)  "A  reference 
to,  or  statement  of,  an  object,  course, 
distance,  or  other  matter  of  descrip- 
tion. In  a  survey  or  grant,  requiring 
or  calling  for  a  corresponding  object, 
etc.,  on  the  land."  Webster  D.  [quot 
King  V.  Watklns.  supra].  (3) 
"Entries  generally  call  for  some 
prominent  notorious  object  directing 
attention  to  the  neighborhood  of  the 
land  (and  this  is  called  the  'general' 
or  'descriptive'  call)  and  contain  a 
reference  to  objects  which  more 
specially  describe  or  locate  the  land 
entered  (and  these  are  denominated 
the  'particular'  or  'locative'  call)." 
Stockton  V.  Morris,  89  W.  Va.  482, 
441,  19  SB  631. 
48.    Bee  Channel  [6  Cyc  891]. 

43.  '  See  Abbreviations  1  C.  J.  p 
279  note  18  Ca]. 

44.  Walsh  V.  Ringer.  2  Oh.  827, 
338,  15  AmD  666  (where  the  court 
said:  "The  general  position  of  the 
land  conveyed.  Is  given  with  suffi- 
cient certainty.  It  la  In  the  south- 
west comer.  According  to  the  rules 
of  decision,  both  In  this  state  and  In 
Kentucky,  that  comer  Is  a  base  point 
from  which  two  sides  of  the  lafid 
conveyed  shall  extend  an  equal  dis- 
tance, so  as  to  include  by  parallel 
lines,  the  quantity  conveyed.  From 
this  point  the  section  lines  extend 
north  and  east  so  as  to  fix  the 
boundary  west  and  south,  the  east 
and  north  boundaries  only  are  to  be 
eatabllshed  by  oonstraotlon,  and  the 


"distances,"*"  "ditch,""  "down 
the  cieek  with  the  several  meanders  thereof,"^ 
"down  the  river/'**  "drain,"**  "E,"** 
"eaat,""»   "easterly,"**   "eastward,""  "east- 

rule  referred  to  gives  them  with 
BUfflclent  certainty").   See  also  infra 
91  14-19. 
Ooveramemt    ooner     see  infra 

sg  18-19. 

46.  Baker  v.  Talhott,  8  T,  B,  Mon. 
(Ky.)  179.  See  also  infra  U  20- 
29. 

[a]   WMoavtloa  of  rigkt  Hm»^ 

"A  course  given  from  comer  to 
corner.  Is,  prima  facia  to  be  intended 
a  right  line;  yet  this  may  be  ex- 
plained, by  reference  to  the  acta  of 
the  surveyor  and  the  mu-ker,  to  be 
a  curved  line;  even  the  courses  ex- 
pmssed  must  yield  and  change,  so  as 
to  be  accommodated  to  the  objects 
and  abuttals  referred  to  In  the  'cer- 
tificate of  survey,  grant  or  deed." 
Baker  v.  Talbott,  6  T.  B.  Mon,  (Ky.) 
179  188 

A.  standard  D.  (where  the  term 
In  the  singular  is  defined  aa  being 
the  length  of  space  between  two 
points,  or  the  extent  of  a  atralp^t 
line  Joining  them).  See  also  Infra 
If  2f-29. 

47.  Bherrod  v.  Battle.  1E4  N,  C 
846,  70  SB  884  [clt  Bradford  v. 
Cressy,   46   He.   »;   GToldthwalt  v. 


Bridgewater,  B  Oray  (Mass.)  «11 
(holding  that  the  words  "ditch"  and 
"drain"  have  no  exact  or  technical 
meaning;  that  they  both  may  mean 
a  hollow  or  open  plaoe  in  the  ground, 
natural  or  artificial,  where  water  Is 
collected  or  conducted  oft,  and  if 
sufficiently  defined  they  may  bound 
land  as  other  natural  objects).  See 
also  Dltrh  [14  Cyc  6621. 

[a]  "Said  dttoh.'^'Where  the  call 
In  a  deed  Is  for  a  beginning  corner 
"at  the  head  of  a  ditch  on  the  .  .  . 
road,"  and  "rannlng  with  said  ditch 
In  an  eastern  direction  to  a  branch," 
the  •  language  "mnning  with  said 
ditch"  means,  by  construction  of 
law,  that  ditch.  Sherrod  v.  Battle, 
164  N.  C.  345.  70  834. 

46.  McCullock  V.  Aten,  2  Oh.  807 
[quot  French  v.  Bankhead,  11  GratL 
(b2  Va.>  136,  155]  (holding  that  the 
expression  Imported  the  water's  edge 
at  low  water). 

49.  Brown  v.  Huger,  21  How.  (U, 
S.)  806,  16  L.  ed.  126  (where  a  call 
in  a  patent  to  run  down  the  river 
was  construed  to  mean  with  the 
river). 

50.  See  supra  text  and  note  47. 
Bl.    See  Abbreviations  1  C,  J,  p 

279  note  13  [a]. 

B3.  Miiell  v.  Simmona,  79  N.  C. 
182;  Roanoke  v.  Blair,  107  Va.  639, 
60  SE  76  (where  In  both  cases  It  Is 
stated  that  east  will  sometimes  be 
construed  as  west). 

63.  Bridwell  v.  Oate  City  Termi- 
nal COm  127  Oa.  620,  66  SB  624.  10 
LRANS  909;  Foster  v.  Foes.  77  Me. 
279. 

[a]  Indefinite  term. — (1)  The  word 

"easterly"  Is  a  somewhat  Indefinite 
term.  In  deeds  and  like  instru- 
ments, the  expression,  when  unquali- 
fied and  where  there  Is  nothing  else 
to  show  or  to  vary  the  direction,  has 
sometimes  been  construed  to  mean 
due  east.  If  the  termini  of  the  line 
described  are  fixed,  or  there  are  other 
quallfylns-  words,  the  term  "east- 
erly" will  not  be  held  to  mean  due 
fast.  Bridwell  v.  Oate  Cltv  Terminal 
Co.,  187  Ga.  520,  66  SE  624.  631,  lO 
LRANS  909.  (2)  The  word  in  the 
description  in  a  deed,  where  there  is 
no  object  to  direct  the  course,  must 
be  taken  to  mean  due  east,  but  where 
there  are  monuments  to  which  It  Is 
applicable,  they  have  their  legiti- 
mate meaning  and  full  force,  and  the 
course  may  Incline  either  way  any 
distance,  so  long  as  It  tends  toward 
the  east.  Foster  v.  Fobs,  77  Me.  279, 
54,  Jackson  v.  Reeves,  3  Cat. 
fN.  T.)  293  (where  It  was  stated 
that  the  term  eaatward  ordinarily 
means  due  east). 
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wardly,""  "edge  of  the  miU  pond/'"  "ex- 
tend, "  "  "  extended  line, "  "  "  field  noteB, ' ' " 
"flats,""  "foot  of  the  hiU,""  "fork  of  the 
flrst  fork,'»<»  "ft.,""  "half  section,"**  *'half- 

65.  Slmrns  v.  Dickson,  22  F.  Cas. 
No.  12.869.  1  Cooke  (Tenn.)  1S7; 
Pntt  V.  Woodward.  S2  CaL  119.  91 
AmD  673:  Preeble  YanhOOier,  2 
Bibb  (Ky.)  118. 

[a]  niutrntloiu^d)  "Eaatward- 
ly,  as  used  In  a  deed  or  grant  of 
land  to  describe  a  call  or  a  line  to  run 
eastwardly,  Is  an  Indefinite  expres- 
sion, and  means  nothing  more,  neces- 
sarily, than  that  the  land  shall  He 
on  the  eastern,  and  not  on  the  west- 
ern, side  of  a  Klven  line.  Preeble  V. 
Vanhoozer,  2  Bibb  (Ky.)  118.  (2)  The 
term,  however,  as  used  In  a  errant 
means  due  east,  unless  there  Is  some 
object  which  can  be  found  to  control 
the  course.  In  which  case  the  course 
will  run  east,  varying  from  that 
point  to  Include  the  object,  Slmms 
V.  Dickson,  22  F.  Cas.  No.  12,869,  1 
Cooke  (Tenn.)  187;  Fratt  v.  Wood- 
ward, 32  Cal.  219,  91  AmD  673. 

56.  Holder  v.  Chandler,  61  Vt. 
291,  18  A  310  (holding  that  the  term 
In  a  deed  meant  the  bank). 

t7.  Metlar  v.  Middlesex,  etc., 
Tract.  Co.,  72  N.  J.  L.  624,  528.  63  A 
497  (where  the  court  said:  "It  Is 
true  that  'extension'  la  sometimes 
the  equivalent  of  'ei^anaion,*  and 
when  predicated  of  space,  may  mean 
lateral  as  well  as  longitudinal  en- 
largement. A  man  who  says  he  has 
extended,  or  Intends  to  extend,  the 
boundaries  of  his  yard,  or  the  limits 
of  bis  farm,  may  mean  an  expansion 
of  the  area  of  these  properties  In 
any  direction;  but  when  a  man  says 
he  Is  going  to  extend  his  lane,  or 
that  his  neighbors  are  going  to  ex- 
tend a  private  road,  or  that  the  pub- 
lic authorities  are  going  to  extend  a 
boulevard,  no  one  would  conceive  for 
a  moment  that  he  meant  that  the 
lane,  road,  or  boulevard,  were  to  be 
merely  widened"). 

58.  McAndrewa,  etc.,  Co.  v.  Cam- 
den Nat.  Bank,  87  N.  J.  L.  231,  94  A 
627  fholdlns  that  the  term  "extended 
line,"  as  used  In  the  description  In 
a  deed,  meant  produced  line). 

50.    See  Infra  t  11. 

00.  U.  S. — ^Thomas  v.  Hatch,  2S 
7,  Cajs.  No.  13,899,  S  Sumn.  170. 

Conn. — Church  v.  Meeker,  84  Conn. 
421. 

He. — ^Montgomery  v.  Reed,  69  Me. 
BIO. 

Mass. — Boston  t.  Richardson,  IS 
Allen  146;  Storer  v.  Freeman,  6  Mass. 
486,  4  AmD 

Pa. — Jones  v.  Janney,  8  Watts  &  S. 

436,  42  AmD  309. 

See  also  Flat  [19  Cyc  1078]. 

[a]  DeflnitloiiB, — (1;  The  word 
"flat,"  when  used  as  descriptive  of 
anything  respecting  an  arm  of  the 
sea.  means  a  level  place  over  which 
the  water  stands  or  flows.  Church 
V.  Meeker,  34  Conn.  421,  424.  (2) 
"Plats  have  always  been  deemed  an 
appurtenance  to  the  adjoining  river 
front;  they  pass  with  It  as  appur- 
tenances If  not  expressly  excluded: 
they  are  a  peculiar  kind  of  right, 
situate  In  the  bed  of  a  navigable 
river,  where  the  tide  fiows  and  re- 
flows,  covered  by  the  water  at  high 
tide,  and  left  bare  at  low."  Jones  v. 
Janney,  8  Watts  &  S.  (Pa.)  416,  443, 
42  AmD  309. 

[b]  Shore  nssd  ■ynonyiiioiuly. — 
The  term  Is  sometimes  used  synony- 
mously with  shore.  Montgomery  v. 
Reed,  69  Me.  510;  Storer  v.  Freeman, 
6  Mass.  435,  4  AmD  15S  [cit  Alabama 
v.  Georgia,  23  How.  (U.  S.)  606,  16 
li.  ed.  666]. 

[c]  I&oluded  hy  boundary  on 
stream. — "A  boundary  on  a  stream, 
or  by  a  stream,  or  to  a  stream.  In- 
cludes the  flats,  at  least  to  low- 
water-mark,  and  in  many  cases  to 
the  middle  thread  of  the  river.  It 
may  be  different  where  the  boundary 
is  'to  the  bank,'  or  'by  the  bank,'  or 
*on  the  bank*  of  a  river,  or  'to  or 
by  a  monument  on  the  bank';  for  In 


section  line,""  "harbor,"  "  "head  of  a 
stream, "  ^  " high-water  mark, "  "  "in  direction 
of  their  lines  continued,""  "landmark,"."  "line 
trees,""  "location,""  "lost  boundary,""  "lost 


such  cases  the  boundary  Is,  or  may 
be.  limited  to  the  very  bank,  and  may 
not  extend  into  the  stream,  or  the 
flats  thereof."  Thomas  v. .Hatch,  23 
F.  Cas.  No.  13.899,  3  Sumn.  170,  178 
[cit  Alabama  v.  Georgia,  23  How. 
(U.  S.)  S06,  16  L.  ed.  6G6]. 

[d]  JJw  mm  a  boundary..— It  has 
been  held  that  a  boundary  of  land, 
described  as  flats,  excludes  the  land 
below  the  high  water  mark.  Boston 
V.  Richardson,  13  Allen  (Mass.)  146. 

61.  Kerr  v.  Duvall,  62  Or.  470,  126 
P  830  (holding  that  the  "foot  of  the 
hill"  along  which  a  line  runs  meant 
the  beginning  of  an  abrupt  rise  and 
did  not  include  land  of  gradual 
ascent  from  a  stream). 

62.  Bibb  V.  Pickett,  Lltt.  Sel.  Cas. 
(Ky.)  309  (holding  that  an  entry 
calling  to  lie  "In  the  fork  of  the  flrst 
fork"  of  a  river  meant  the  first 
division  of  the  flrst  considerable 
stream  flowing  into  It  as  one  passes 
up  the  river  from  its  mouth). 

63.  See  Abbreviations  1  C.  J.  p 
279  note  13  [a]. 

64.  Brown  v.  Hardin,  21  Ark.  824 
(where  It  was  stated  that  the  term 
denoted  the  land  in  sectional  and 
subdivislonal  lines  and  not  the  exact 

Juantity  that  would  be  obtained 
rom  a  perfect  admeasurement). 
66.  Nance  County  v.  Russell,  6 
Nebr.  (UnoS.)  97.  97  NW  S20  (hold- 
ing that,  where  a  road  was  ordered  by 
the  authorities  of  a  county  along  a 
"half-section  line,"  and  there  was  a 
contest  over  the  location  of  such  line 
between  the  owners  of  premises  on 
opposite  aides  of  the  road,  the  line 
of  division  fence  Jointly  built  be- 
tween the  holdings  of  the  contending 
parties,  to  which  each  party  had  oc- 
cupied and  maintained  possession  for 
more  than  ten  years,  was  rightly 
adopted  by  the  trial  court  as  the 
"half-section  line,"  within  the  mean- 
ing of  the  proceedings  locating  suc^ 
road). 

66.  Leary  v.  Jersey  City,  189  Fed. 
419  [afC  206  Fed  8E4,  12^  CCA  181: 
Nichols  V.  Iiewls,  16  Conn.  137; 
Paine  v.  Woods,  108  Mass.  160:  Bos- 
ton V.  Richardson,  13  Allen  (Mass.) 
146.    See  also  Harbor  [21  Cyo  360]. 

[a]  Shore  oomparAO. — "Harbor" 
has  a  more  extended  meaning  than 
"shore."  Leary  v.  Jersey  City,  189 
Fed.  419  [aff  £08  Fed.  854,  Hi  CCA 
121. 

[b]  Determination,  of  hoimdaTy. — 

(1)  When  used  in  a  grant  of  land, 
described  as  being  bounded  by  a 
harbor,  the  term  Is  construed  to 
mean  low  water  mark.  Paine  v. 
Woods,  108  Mass.  160,  168;  Boston 
V.  Richardson,  13  Allen  (Mass.)  146, 
166  Cquot  Leary  v.  Jersey  City,  189 
Fed.  419,  428].    (2)  A  statute  incor- 

£ orating  a  township  and  fixing  its 
oqndarles  as  "on  the  southeast  by 
New  York  Harbor,"  etc.,  was  held  to 
fix  the  boundaries  of  the  township 
so  as  to  include  lands  under  the 
water  of  the  harbor  to  the  boundary 
line  of  the  state.  Leary  v.  Jersey 
City,  189  Fed.  419  [aff  208  Fed.  854. 
126  CCA  12].  (3)  Where  a  testator 
devised  a  parcel  of  land  from  a 
larger  tract  lying  on  the  west  side 
of  a  harbor,  describing  such  parcel 
as  bounded  "east  on  the  harbour  at 
the  foot  of  the  bank,"  the  court 
stated  that  it  was  apparent  that  the 
testator  never  intended  that  the  land 
i^ould  reach  the  waters  of  the  har- 
bor or  the  shore  adjoining.  Nichols 
v.  Lewis,  16  Conn.  137. 

67.  Uhl  v.  Reynolds,  64  SW  498, 
23  KyL  769  (holding  that  the  "head 
of  a  stream"  trailed  for  tn  a  boundary 
was  the  highest  point  on  the  stream 
\'^hlch  furnishes  a  continuous  stream 
of  water,  and  not  necessarily  its 
longest  prong:  and  where  it  Is  stated 
that  In  determining  the  "head  of  a 
stream"  which  has  several  branches 
it  had  uniformly  bMn  held  that  that 


branch   which   famished  the  main 
volume  of  water  was  the  main  Cork). 
6a    See  infra       74,  76.  . 

69.  Merrill-Stevens  Co.  v.  Durkee, 
62  Fla.  649,  67  S  428  (holding  that 
where  rights  granted  by  a  rlp&rian 
act  extended  to  "all  lands  covered 
by  water  lying  In  front  of  any  tract 
of  land  .  .  .  lying  upon  [certain 
bodies  of  water]  as  far  as  the  edge 
of  the  channel,^'  and  the  right  of 
action  given  the  grantees  to  prevent 
encroacnments  extends  to  "all  such 
submerged  lands  In  the  direction  of 
their  lines  continued  to  the  channel." 
this  right  of  action  extends  to  the 
space  between  lines  drawn  at  right 
angles  from  the  shore  line  "to  the 
edge  of  the  ohannel,"  where  the 
channel  runs  parallel,  or  practlcaJly 
BO,*  with  the  shore  line). 

70.  See  infra  {  363. 

71.  Scarborough  v.  Woodlll.  7  Cal. 
A  SO,  93  P  383;  Harndon  v.  Stultz. 
124  Iowa  440.  100  NW  329;  Muscta  v. 
Burkhart,  83  Iowa  301.  48  NW  1025. 
32  AmSR  305,  12  LRA  484;  Dubois  v. 
Beaver,  26  N.  T.  128,  83  AmD  826. 

[a]  Deaiiltloas,~-(l)  "Une  trees" 
are  "trees  standing  directly  on  the 
boundary  between  uuids  of  adjoining 
owners,"  and  are  "usually  considered 
common  property,  whlfdi  neither  may 
destroy  without  the  consent  of  the 
other.''  Harndon  v.  Stulta,  124  Iowa 
440,  443,  100  NW  829.  <2}  "Una 
trees"  are  "trees  whose  trunks  stajid 
partly  on  the  land  of  two  or  more 
cotermlnoua  owners,  and  belonK  to 
them  in  conunon."  CaL  Civ.  Code  I 
S34  [Quot  Scarborough  v.  WOodlll,  7 
Cal.  A.  39,  40,  98  F  888].  (S>  In  an 
action  In  which  certain  trees  were 
designated  as  "line  treeiL"  the  court 
said:  "By  this,  I  understand,  is 
meant,  not  trees  marked  and  set 
apart  by  the  parties  as  evidences  or 
monuments  ot  the  division  line,  but 
trees  deriving  their  nourishment 
from  roots  extending  on  both  sides 
of  the  line,  and  with  bodies  so 
directly  over  the  line,  and  neces- 
sarily on  both  sides  of  that  line,  that 
It  could  not  be  determined  upon 
which  side  of  the  line  the  tree  was 
originally  planted."  Dubois  v. 
Beaver.  26  N.  T.  123,  126,  82  AmD 
326  [cit  Musch  V.  Burkhart,  88  Iowa 
301,  48  NW  1026,  32  AmSR  305.  12 
LRA  484]. 

78.  Cunningham  v.  Browning,  1 
Bland  (Md.)  299.  See  also  infra  ii 
38-41. 

[a]    Term  deflaeO. — "In  Judicial 

[>roceedlngs  Involving  the  titles  to 
and  the  term  'location'  occurs  very 
frcQuently,  and  its  meaning  varies 
with  the  subject  spoken  of.  The 
word  Is  used  in  speaking  of  a  point 
or  place  of  beginning,  of  a  line,  and 
of  a  whole  tract.  But  in  these  cases 
the  meaning  and  the  Ideas  conveyed 
are  different.  When  the  location  of 
a  point  is  the  subject  spoken  of,  an 
indivisible  part  of  space,  a  spot, 
comprehending  no  superficial  extent, 
is  alluded  to.  When  speaking  of  the 
location  of  a  line,  an  idea  of  the 
place  of  a  certain  longitudinal  exten- 
sion, limit,  or  boundary  is  presented 
to  the  mind;  but  In  contemplating 
that  subject,  we  form  no  Idea  of 
space  or  any  superficial  extent.  We 
can,  however,  have  no  other  Idea  of 
the  location  of  a  tract  of  land  than 
that  It  Is  a  space,  a  superficial  exten- 
sion, an  area,  a  surface  compre- 
hended within  certain  confines.  The 
word  'location,'  In  reference  to  a 
tract  of  land,  must  therefore  always 
be  attended  with  these  Ideas.  It  is 
a  place  of  greater  or  less  extent.  It 
may  be  a  smalt  lot.  or  it  may  be 
spread  out  to  an  extent  of  many  hun- 
dreds of  acres.  It  Is  still  an  in- 
dividual, entire  location,  or  place, 
small  or  large."  Cunningham  v. 
Browning,  1  Bland  (Hd.)  299,  329. 
78.    Perry  t.  Pratt,  31  Conn.  411. 


For  latw  eaaaa,  OavaXovanMiti  and  duuvsa  In  the  law  see  cumulative  Annotations, 
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forner,""  "low-water  mark,""  "It.,"" 
channel,""     "num,""  "marked 
•*narked     line,"*  "meander,"" 


main 
comers, ' ' " 
"meander 


line,""  "metes  and  bounds,""  "monument,"" 
"  N, "  "      "  natural     monument, "  "      "  NE, " 
"north,"  "        "northeasterly,"  » 


'near. 


W  Sm  6MMm»±r^"A  lost  bound- 
■rjr  Is  s  boundary  irtil(di  has  lost 
iti  distinctive  eharaotar  mm  such  by 
removal,  dlsplsoamsnt,  decay,  or 
chuige.  so  that  it  no  longer  answers 
the  purpose  of  a  bound  In  deflnlns  the 
tme  line  between  the  tracts.  And  it 
in  Immaterial  whether  it  is  a  natural 
object  or  an  artifleial  one.  A  tree 
that  has  been  turned  over  with  Its 
rfots  by  a  sale  and  Is  lying  in  the 
vicinity,  but  away  from  the  comer  or 
the  line,  has  lost  Its  place  and  Ita  dis- 
tinctive character  as  a  bound.  So  if 
cut  down  and  the  stump  has  decayed 
and  become  invisible:  so  of  a  stone 
vhich  has  been  displaced,  although 
remaining  near  the  place;  and  bo  of 
t)ie  mouth  of  a  stream  which  has 
b««n  filled  by  a  sudden  avulsion  and 
hafl  broken  for  itself  a  new  mouth  at 
s  distance  more  or  less  remote  from 
Ihe  line.  It  has  lost,  by  a  sudden 
removal  from  its  place,  or  a  series 
of  sudden  removals  from  the  line. 
Us  character  as  a  bound,  and 
although  once  certain  has  become 
uncertain  and  unreliable  as  a  bound- 
ar|;"    Perry  v.  Pratt,  31  Conn.  4S8. 

T4.  Craven  v.  I^sh,  2S  Ida.  468. 
lit  P  774:  Ooroekl  v.  Tawney,  121 
Minn.  189.  141  NW  102. 

[a]  Term  dsflssd.^ — "A  lost  comer 
is  one  whose  location,  aa  established 
by  the  government  surveyors,  can- 
not be  found.  If  Its  location,  though 
eTldence  of  It  on  the  ground  Is  gone, 
can  be  determined  satisfactorily  by 
competent  evidence,  it  is  not  a  lost 
comer.  The  fact  that  evidence  of 
the  physical  location  of  a  corner  can- 
not now  be  seen,  or  that  no  one  who 
saw  the  marked  corner  is  produced, 
do«B  not  necessarily  make  the  cor- 
ner a  lost  one.  If  the  evidence  Is 
such  that  the  place  where  the  corner 
was  can  be  determined.  It  Is  enough." 
Goroski  T.  Tawney,  121  Minn.  189, 
190,  141  NW  102.  To  same  effect 
Craven  v.  Leah,  22  Ida.  463,  126  P 
T74. 

7B.   See  infra  IS  74,  7fi. 
7B.   See  Abbreviations  1  C.  J.  p 
179  note  13  tal- 

77.  Dunlieth,  etc..  Bridge  Co.  v. 
Dubuque  County,  56  Iowa  SS8,  8  NW 
443  (holding  that  the  "main  chan- 
nel" means  the  middle  of  the  prin- 
cipal channel  from  bank  to  bank, 
and  does  not  refer  to  the  middle  of 
a  main  navigable  channel).  *Sea  also 
Channel  [«  Cyc  891]. 

78.  Burke  v.  McCowen,  115  Cal. 
4S1,  47  P  367.    See  also  Infra  !  BO. 

[a]  Oenstgnctlott  of  term. — (i)  A 
map  Is  but  a  transcript  of  the  region 
which  it  portrays,  narrowed  in  com- 
pass ao  as  to  facilitate  an  under- 
slandinr  of  the  original.  It  may  be 
Sid  to  be  an  abstract  of  the  original. 
Burke  v.  HcCowen,  115  Cal.  481.  47 
P  167  [quot  Banker  t.  Caldwell,  8 
Minn.  94,  103].  (2)  A  map  is  a 
drawing  on  a  plane  surface  repre- 
senting a  part  of  the  earth's  surface 
and  the  relative  position  of  objects 
thereon.  It  may  also  be  so  drawn 
an  to  show  the  geological  structure 
and  other  physical  facts  necessary  to 
a  complete  understanding  of  the 
matter  at  issue.  Montana  Ore  Pur- 
chaBing  Co.  v.  Boston,  etc.,  HIn.  Co., 
IT  Mont.  288,  70  P  tll4. 

70^  Morgan  T.  Renfro,  124  Ky.  314, 
»  SW  811  (where  the  term  was  de- 
ncrlbed  as  being  those  clearly  Identi- 
fied and  which  are  notorious  objects). 

80.  Goodson  v.  Fitzgerald,  (Tex. 
Civ.  A)  185  SW  696,  698  (holding 
ttiat  the  fact  that  bearing  trees  were 
called  for  at  the  eastern  end  of  a 
north  boundary  line  and  a  stake  at 
lie  western  terminus  raised  the 
presumption  that  the  line  was 
actually  surveyed  and  the  comers 
Identified  by  the  bearing  trees  and 
the  stake,  so  that  the  line  in  question 
fell  within  the  definition  of  a  marked 
jiiM);  Steusoff  Jackson,  40  Tex. 
Clr.  A.  82S,  89  SW  44B  [quot  Good- 
«on  T.  Flts^nmld,  supraj  (holding 


that  a  line  marlud  at  the  heclnning 
and  the  end  or  alone  Its  course  oomea 
within  tha  dsflnition  of  a  marked 
line). 

81.  Seneca  Nation  of  Indians  v. 
Knight,  28  N.  T.  488:  Turner  y.  Par- 
ker. 14  Or.  840,  IS  P  496.  See  also 
Infra  ||  88,  18. 

[a]  Ssflnltlou*— Meander  means 
"to  follow  a  winding  or  flexuous 
course."    Turner  t.  nirker,  14  Or. 

340,  341,  12  P  496. 

[b]  CMffte^The  word  "meander" 
la  derived  from  a  winding  river  In 
Asia  Minor,  known  by  that  name  in' 
classic  history.  Seneca  Nation  of 
Indians  v.  Kntght,  23  N.  T.  498. 

83.  Hendricks  v.  Feather  River 
Canal  Co.,  138  Cal.  423.  71  P  496; 
Schurmeler  v.  St.  Paul,  etc.,  R.  Co., 
10  Minn.  82,  100,  88  AmD  69;  Turner 
v.  Parker,  14  Or.  340,  12  P  495.  See 
also  infra  SS  23,  28. 

[a]  Definition. — The  "meander  line" 
of  a  watersourse  Is  the  line  show- 
ing the  place  of  the  watercourse 
and  Its  sinuosities,  courses,  and  dis- 
tances. Schurmeler  v.  St.  Paul,  etc., 
R.  Co.,  10  Minn.  82.  100,  88  AmD  69 
[quot  Hendricks  v.  Feather  River 
Canal  Co.,  138  Cal.  423,  425,  71  P  496]. 

[b]  Msaadered  Une^d)  A  line 
which  follows  the  sinuosities  of  the 
river.    Turner  v.  Parker,  14  Or.  340, 

341,  12  P  495.  (2)  In  an  action  in- 
volving a  meandered  line,  where  it 
was  contended  that  the  fact  that 
Huch  a  line  was  run  along  the  edge 
of  a  marsh  in  surveying  fractional 
sections  of  public  land  was  a  deter- 
mination by  the  land  department 
that  they  bordered  on  a  body  of 
water,  so  as  to  give  the  purchaser 
riparian  rights,  the  court  said; 
"There  is  no  such  magic  in  a  mean- 
dered line.  All  that  can  be  said  of 
It  is  that  It  is  an  Irregular  line 
which  bounds  a  body  of  land,  and 
beyond  that  boundary  there  may  be 
found  forest  or  prairie,  land  or 
water.  Government  or  Indian  reser- 
vation." Niles  V.  Cedar  Point  Club, 
175  U.  S.  800,  308.  20  SCt  124,  44  L. 
ed.  171  [quot  Chapman,  etc..  Land  Co. 
V.  Blgelow,  77  Ark.  838,  343,  92  SW 
634]  (where  it  was  also  stated  that 
generally  these  "meandered  lines" 
are  lines  which  course  the  Imnks  of 
navigable  atreama  or  other  navlvabie 

83.  Peo.  V.  Guthrie.  46  111.  A.  124, 
[rev  on  other  grounds  149  111.  860, 
38  NE  649];  Buck  v.  Hardy,  6  Me. 
162;  Moore  v.  Walsh,  37  R.  I.  436, 
93  A  366;  Rich  V.  Elliot,  10  Vt  211. 

[a]  DefinlUona^— ( I )  Metes  and 
bounds  mean  the  boundary  lines  or 
limits  of  a  tract.  Peo.  v.  Quthrle, 
46  111.  A.  124,  128  [rev  on  other 
grounds  149  III.  360,  38  KE  649]; 
Moore  v.  Walsh,  87  R.  I.  436.  438, 
93  A  355.  (2)  This  boundary  line 
may  be  pointed  out  and  ascertained 
by  reference  to  objects  either  natural 
or  artificial  which  are  permanent  in 
character  and  location,  and  so  situ- 
ated with  reference  to  the  tract  to 
be  described  that  Uiey  may  be  con- 
veniently used  for  the  purpose  of  In- 
dicating its  extent.  Peo.  v.  Guthrie, 
supra. 

[b]  Bonads.— -By  bounds  is  meant 
the  local,  imaginary  line  by  which 
difTerent  parcels  of  land  are  divided. 
Walton  V.  Tlftt.  14  Barb.  (N.  Y.) 
216,  219  (holding  that  the  term 
"bounds  of  a  river"  did  not  Indicate 
the  bank  or  shore  but  the  center). 

[c]  Strlot  "■""'"f  of  "metes." — 
Where  In  an  action  it  was  urged  that 
In  extending  executions  on  real  es- 
tate the  statute  required  metes  as 
well  as  bounds,  and  it  was  objected 
that,  although  bounds  were  given, 
metes  were  not,  the  court  said:  "By 
metes  in  strictness  may  be  under- 
stood the  exact  length  of  each  line, 
and  the  exact  quantity  of  land  In 
square  feet,  rods,  or  acres.  It  would 
be  going  too  far  to  require  that  this 
should  be  set  forth  in  every  levy. 
The  legislature   intended  that  the 


land  should  be  described  with  such 
certainty,  that  there  oould  be  no  mis- 
take as  to  Its  location.  Metes  result 
from  bounds;  and  where  the  latter 
are  definitely  fixed,  there  can  be  no 
question  about  the  former."  Buck 
V.  Hardy,  C  Me.  162,  168  fquot  In 
part  Rollins  t.  Mooers,  26  Me.  191, 
1961. 

[o]  liaada  twaaSat  motae  anA 
bouaMi— "When  a  tract  la  bounded 
on  lands  of  other  named  persons 
these  lands  are  the  metes  and  oounds 
of  the  tract."  Moore  v.  Walsh,  37 
R.  I.  436,  438.  98  A  865  [clt  Pemam 
V.  Wead,  6  Mass.  181]. 
_Je]  Deaoztpttoa  uj  ^uaattty. — 
Where  a  lot  was  in  rectangular  form, 
a  deBcrlption  In  a  levy  of  executlod 
on  a  certain  number  of  acres  off  the 
east  end  was  a  sufflolent  description 
by  metes  and  bounds.  Rich  v.  Bullot, 
10  Vt.  211. 

84.  See  Infra  I  8. 

85.  See  Abbreviations  1  O.  'J.  p 
279  note  13  [a]. 

86.  See  infra  S  9.  - 

87.  See  Abbreviation!  1  C.  J.  p 
279  note  13  [a]. 

88.  Creech  v.  Johnson.  116  Ky. 
441,  76  SW  185  (holding  that,  where 
a  call  in  a  state  patent  to  land  is 
for  a  stake  "near  Cumberland  Gap," 
the  language  could  not  be  construed 
as  meaning  In  Cumberland  Gap;  that 
where  the  placing  of  the  corner  in 
accordance  with  the  call  would  have 
caused  the  patent. to  embrace  a  town 
with  the  county  courthouse  and  pub- 
lic grounds,  the  word  "near"  was  too 
indefinite  to  Justify  a  constmctlon  of 
the  patent  in  accordance  therewith, 
so  as  to  sustain  such  a  result;  also 
that  where  the  calls  of  the  patent 
were  for  six  hundred  and  sixty-four 
poles,  eight  thousand,  three  hundred 
and  twenty  poles,  and  three  thousand, 
two  hundred  poles,  and  one  of  the 
calls  established  a  corner  "near 
Cumberland  Gap,"  the  location  of  a 
comer  within  nve  miles  of  the  gap 
might  reasonably  be  spoken  of  as 
near  Cumberland  Gap,  considering 
the  length  of  the  lines  of  the  patent 
and  the  notoriety  of  Cumberland 
Gap). 

88.  Currier  v.  Nelson,  96  Cal.  S06, 
31  P  631.  746,  31  AmSR  289;  Jenny 
Ijind  Co.  V.  Bower,  11  Cal.  194;  Wears 
V.  Weare,  69  N.  H.  293. 

[a]  Ordlaary  meaning. — ^Where 
the  word  is  not  controllea  or  modi- 
fled  by  any  other  words.  It  means 
due  north.  Currier  v.  Nelson,  96  Cal. 
505.  608.  31  P  631,  746,  81  AmSR  239. 

[b]  Word  of  flexlUe  m  asnlnr 
(1)  The  word  "north,"  however,  may 
mean  northerly,  northeasterly,  or 
northwesterly.  Its  meaning  depends 
on  the  context.  Weare  v.  weare,  69 
N.  H.  293.  (2)  "The  term  has  two 
meanings,  one  common  and  the  other 
technical.  Unprofessional  men  gen- 
erally mean.  In  stating  courses,  the 
lines  indicated  by  the  compass,  with- 
out making  any  allowance  for  varia- 
tion in  the  needle."  Jenny  L,lnd  Co. 
v.  Bower.  11  Cal.  194,  198. 

[c]  Korthwardly  diatlnmlalisd^— 
The  word  "north,"'  as  distinguished 
from  the  word  "northwardly."  con- 
veys a  definite  idea,  that  Is,  indicates 
a  particular  cardinal  point,  while  the 
word  "northwardly"  means  toward 
or  approaching  toward  the  north, 
rather  than  toward  any  of  the  other 
cardinal  points.  Craig  v,  Hawkins, 
1  Bibb  <Ky.)  63,  64  [cit  Swearlngen 
v.  Smith,  1  Blbh  (Ky.)  921. 

SO.  Irwin  v.  Towne,  42  Cal.  828 
(where  It  was  said  that  the  term 
when  employed  In  a  deed  is  ordi- 
narily construed  as  equivalent  to  a 
call  to  run  due  northeast,  in  the 
absence  of  a  call  for  visible  monu- 
ments, or  any  other  description  of  a 
line  which  locates  It  with  reasonable 
certainty);  State  v.  Rye,  86  N.  H. 
3G8  (holding  that  In  ordinary  accep- 
tation a  point  northeasterly  of  a 
given  monument  la  norUierly  of  the 
same  monument).  r\r^n\^:> 
Digitized  by  VjOOy  Ic 
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'  *  northeast 
erly     and  easterly. 


part,""  "  northerly,  "north- 
''north  one-third,'"* 
"north  part  of,"*  "north  Bide,"»«  "north- 
ward,"" "northwardly,"  "  "northwest,"  " 
"northwesterly,"*  "NW,"'  "obliterated  cor- 
ner,"" "on,"*  "parallel,"'  "plat,"'  "point,"' 


SI.  Rob«rtB  T.  lAnam,  M  Ind.  SSO 
<holdlnK  that,  where  lands  were  de- 
scribed aa  the  N.  E.  part  of  the 
N.  W.  quarter  of,  etc,  containing 
thlrty-flva  acres.  It  waa  not  safn- 
dently  definite);  Buck  v.  Axt.  86  Ind. 
512  (noIdtnfT  as  InsulHolent  a  de- 
scription of  land  In  a  school  fund 
mortgage  as  the  N.  E.  part  of  a 
specified  tract,  containing  ninety 
acres). 

99.  Cal. — Currier  v.  Nelson,  96  Cal. 
50S,  81  P  S31,  746,  81  AmSR  239; 
Irwin  V.  Towne,  42  Cal.  326;  Bos- 
worth  V.  Danzlen,  25  Cal.  296. 

Me. — Foster  v.  Foas,  77  Me,  279. 

Mo.— State  v.  Huff,  lOB  Mo.  A.  354. 
19  SW  1010. 

N.  H. — Proctor  v.  Andover.  42  N. 
H.  S48. 

N.  T. — Brandt  v.  Ogden,  1  Johns. 

156. 

[a]    lleanliig  of  t«niL — (1)  The 

term  "northerly"  In  a  grant,  where 
there  is  no  object  mentioned  to 
direct  the  Inclination  of  the  course 
toward  the  east  or  west,  is  construed 
to  mean  due  north.  Currier  v.  Nel- 
son. 96  Cal.  606,  508,  31  P  631,  74S. 
31  AmSR  288:  Irwin  v.  Towne,  42 
Cal.  326.  334;  Foster  v.  Foss,  77  Me. 
279,  280;  Proctor  v.  Andover,  42  N.  H. 
348,  863;  Brandt  Ogden,  1  Johns. 
(N.  Y.)  166,  168.  To  same  effect  Boa- 
worth  V.  Danzlen,  25  Cal,  296  [quot 
State  T.  Huff,  106  Mo.  A.  854,  362,  79 
8W  1010].  (2)  The  term  as  used  in  a 
description  of  a  deed  does  not  mean 
due  north,  where  the  boundaries  are 
also  described  by  monuments  In  ref- 
erence to  which  the  line  would  not 
be  due  north.  Foster  v.  Poss,  77 
Me,  279,  280.  To  same  effect  Qarvln 
V.  Dean,  115  Mass.  577. 

83.    Foster  v.  Foss,  77  Me.  279. 

M.  La  Selle  v.  Nicholls,  66  Nebr. 
468.  76  NW  870  (holding  that  the 
description  of  land  as  the  "north 
one-third  of  lots  Ave  and  six"  In 
block  77  In  itself  Indicated  a  single 
tract), 

95.  Lanrohr  v.  Smith,  81  Ind.  496 
(holding  that  it  was  not  error  to 
show  that  the  "north  part  of"  meant 
the  "north  half  of"  a  lot), 

9&  Wlnslow  V.  Cooper.  104  III. 
235  (holding  that  a  deed  describing 
the  land  conveyed  as  the  north  side 
of  the  S.  W.  quarter  of  a  certain 
block  meant  the  north  half  of  such 
quarter);  Parker  v.  Wallls,  60  Md. 
16  (holding  that  the  term  as  used  in 
a  plat  locating  a  tract  of  land  for 
purposes  of  settlement  as  wholly  on 
the  north  side  of  a  river  meant  the 
north  side  of  the  river  according  to 
Its  general  and  prevailing  direction). 

9T.  -  Jackson  v.  Reeves,  3  Cat. 
(N.  Y.)  293  (stating  that  the  term 
"northward"  ordinarily  means  due 
north). 

9S.  Seaman  v.  Hogeboom,  21  Barb. 
(N.  Y.)  398  (stating  that  courses  In 
a  grant  Indicated  by  the  term  "north- 
wardly" are  to  be  run  due  north). 

Korth  diatinnlshed  see  supra  note 
8»  [cj. 

M.  Swearingen  v.  Smith,  1  Bibb 
(Ky.)  92  (holding  that,  where  the 
base  of  a  description  in  a  deed  was 
parallel  of  north  latitude,  a  line 
called  to  run  "northwest  for  quan- 
tity." to  adjoin  a  claim  on  the  north, 
should  not  be  construed  to  mean  run- 
ning north  or  at  right  angles  to  the 
base  given,  bat  the  survey  should  be 
projected  northwest  for  quantity). 

1.  Irwin  V.  Towne,  42  Cal.  386 
(where  It  was  stated  that  the  term 
when  amplojred  In  a  deed  Is  ordi- 
narily construed  as  equivalent  to  a 
call  to  ran  due  northwest.  In  the 
absence  of  a  call  for  visible  monu- 
ments, or  any  other  description  of  a 
line  which  locates  It  with  reaflonable 


certainty). 

B.  BegSB  V,  Paine,  IS  N.  D.  486, 
109  NW  f22  [dlat  Power  v.  Bowdle, 
3  N.  D.  107,  64  NW  404,  44  AmSR  511, 
21  IjRA  388:  Power  v.  Larabee,  2 
N.  D.  141.  49  NW  7241_(holdIng  that 
the  abbreviation  "N,  W."  In  the  col- 
umn headed  "Part  of  Section"  is 
sufllctent  to  identify  the  land  as  the 
northwest  quarter  of  the  section 
named).  See  also  Abbreviations  1 
C.  J.  p  279  note  13  [a]. 

3.  Craven  v.  Lesh,  22  Ida.  463. 
126  P  774  (stating  that  an  oblit- 
erated corner  Is  defined  by  the 
United  States  general  land  office  cir- 
cular relative  to  the  restoration  of 
obliterated  corners  as  one  where  no 
visible  evidence  remains  of  the  work 
of  the  original  surveyor  in  estab- 
lishing it). 

4.  Hall  V.  Bartlett,  168  Cal.  638, 
112  P  176  (Stating  that  the  term 
when  used  In  describinv  premises 
might  be  construed  as  being  equiva- 
lent to  "near  to"  or  '^t,"  as  simply 
denoting  contiguity.  nel^bOThood,  or 
proximity). 

6.  Fratt  v.  Woodward.  82  Cal. 
219,  91  AmD  678. 

[a]    Term  dellMd. — ^By  definition 

f>arallel  lines  are  straight  lines,  but 
n  common  speech  about  boundaries 
the  words  are  often  used  to  repre- 
sent lines  which  are  not  straight 
but  photographs  of  each  other,  and 
courts.  In  passing  on  questions  of 
boundaries,  often  use  tnem  In  the 
latter  sense.  The  term  is  used  for 
the  want  of  a  better,  and  hot  be- 
cause It  In  all  respects  affects  the 
use  to  which  It  Is  applied.  It  is  so 
used  to  avoid  circumlocution,  and, 
while  such  use  is  not  exactly  cor- 
rect, there  la  no  diflllculty  in  under- 
standing the  meaning  or  Intention. 
Fratt  v.  Woodward,  82  Cal.  219,  280, 
91  AmD  578. 

e.  Burke  v.  McCowen,  115  Cal. 
481,  47  P  867:  Thompson  v.  Hill,  137 
Ga.  308.  73  Ss  640:  jackson  v.  Freer, 
17  Johns,  (N.  Y)  29.  See  also  infra 
I  50. 

[a]  Deflnmoiu. — (1)  A  plat  Is  a 
representation  of  land  on  paper,  ap- 
pealing to  the  eye  by  means  of  lines' 
and  memoranda  rather  than  by 
words,  Thompson  v.  Hill.  187  Ga. 
308,  313.  73  SE  640.  (2)  "A  plat  Is 
a  subdivision  of  land  into  lots, 
streets,  and  alleys,  marked  upon  the 
earth,  and  represented  on  paper." 
Burke  V.  McCowen,  116  Cal.  481,  486, 
47  P  367  [quot  McDanlel  v.  Mace, 
47  Iowa  509]. 

[b]  Meferenoe  to  map  aa  InMud- 
Ing  Held  book  and  surrey. — In  con- 
struing a  patent  where  certain  com- 
missioners granted  land,  describing 
it  by  its  exterior  boundaries,  and 
directed  the  same  to  be  surveyed  by 
the  surveyor-general,  and  patents  to 
be  issued  for  the  several  lots,  ac- 
cording to  the  return,  and  a  map  of 
such  survey,  the  court  said:  ''The 
survey  of  the  lots,  and  the  actual 
location  of  them,  was  the  Joint  act 
of  all  the  parties  interested,  and 
must  control.  The  map  was  Intended 
to  represent  the  relative  situations 
and  localities  of  the  lots,  as  regarded 
each  other:  the  actual  survey  was 
the  practical  location;  and  although 
the  patents  do  not  specially  refer  to 
the  field  book  and  the  actual  survey 
of  the  lots,  they  virtually  referred 
to  them,  by  referring  to  the  map.  It 
was  composed  from  the  survey,  and 
the  lots  acquired  their  Indlvlauallty 
from  the  survey  also.  Without, 
therefore,  any  express  reference  to 
the  field  book  or  survey,  the  refer- 
ence to  the  map  was  a  reference  to 
its  accompaniments,  the  field  book 
and  aurvey."    Jackson  v.  Freer,  17 


Johns.  (N.  Y.)  S»,  SS. 

T.  Tiffany  v.  Oreter  Bay,  141  App. 
Dlv.  720,  126  NTS  910  (rev  on  other 
grounds  209  N,  T.  1.  102  KB  Bft&] 
(stating  that  a  point  Is  the  extremity 
of  a  line). 

a  Hubbell  V.  HcCttllodi,  47  Barb. 
(N.  Y.)  287  (M  being  synonymous 
with  "actual  locatloir').  See  also 
infra  6  192. 

9.  See  supra  note  18. 

10.  See  Abbreviationa  1  C.  J.  p 
279  note  18  [ali 

11.  See  Abbreviations  1   C.   J.  p 
279  note  18  [al- 
ia.   Rud  V.  Pope  County.  56  Minn. 

368,  68  NW  1062,  69  NW  886  (hold- 
ing that  a  "quarter  comer"  as  dis- 
tinguished from  "section  comer"  In 
a  government  survey  means  a  comer 
of  a  section  line  midway  between 
section  corners). 

18.  Brown  v.  Hardin,  21  Ark.  324 
(where  It  was  stated  that  the  term 
denoted  the  land  In  sectional  and 
subdivlslonal  lines  and  net  the  exact 
quantity  that  would  be  obtained  from 
a  perfect  admeasurement). 

14.  See  Abbreviations  1  C.  J.  p 
279  note  13  [a]. 

15.  See  Abbreviationa  1  C.  J.  p 
279  note  13  [a]. 

19.  See  supra  note  25  [d]  (3>. 

17.  Whltmore  v.  Brown,  100  Me. 
410,  CI  A  985  (holdinc  that  the 
phrase  meant  running  by  the  shore, 
and  excluded  it). 

18.  See  Abbreviations  1  C.  J.  p 
279  note  13  [a1. 

18.  See  AbbreviattonB  1  C.  J.  p 
279  note  13  [a]. 

80.  See  Abbreviations  1  G  J.  p 
279  note  18  [a]. 

81.  TJ.  8.  v.  Pacheco,  2  Wall.  (U. 
S.)  B87,  17  L.  ed.  866;  (iobum  v.  San 
Mateo  County.  75  Fed.  620:  Snow 
v,  Mt.  Desert  Island  Real  Kst,  Co., 
84  Me.  14,  24  A  429.  80  AmSR  831, 
17  LRA  280;  Paine  v.  Woods.  108 
Mass.  160;  Boston  v.  Richardson,  13 
Allen  (Mass. )  146;  Rockaway  Park 
Impr.  Co.  V.  New  York,  140  App. 
Dlv.  ISO,  124  NTS  1096.  See  also 
Sea  rSS  Cyc  1164]. 

[a]  Term  eonstmed. — ^When  the 
sea  is  named  as  a  boundary,  the  line 
of  ordinary  high  water  mark  Is 
always  intended,  where  the  common 
law  prevails.  U.  S.  v.  Pacheco.  2  Wall 
rU,  S.)  687,  590.  17  L.  ed.  866  [quot 
Cobum  V.  San  Mateo  County,  75  Fed. 
520,  629].  But  compare  Snow  v. 
Mt.  Desert  Island  Real  Est.  Co.,  84 
Me.  14,  24  A  429.  SO  AmSR  381.  17 
IjRA  280  [quot  Doane  v.  Willcutt.  6 
Gray  (Mass.)  328.  66  AmD  369] 
(holding  that,  when  the  term  "sea" 
Is  used  In  a  deed  to  designate  one 
boundary  of  a  parcel  conveyed,  it 
describes  that  side  of  the  beach  on 
which  the  sea  coincides  with  it,  and 
Includes  the  beach  to  low  water 
mark) ;  Paine  v.  Wof>dB,  108  Moss. 
1 60  (where  "sea"  Is  construed  to 
mean  low  water  mark  of  the  sea); 
Boston  V,  Richardson,  18  Allen 
(Mass.)  146  [quot  Leary  v.  Jersey 
City.  189  Fed.  419,  428]  (where  it  Is 
stated  that  property  described  as 
being  bounded  by  the  sea  includes 
the  land  below  the  high  water  mark 
as  far  as  the  grantor  owns). 

[b]  Bay  synounums. — An  ancient 
patent  described  its  southern  bound- 
ary as  the  "sea."  The  two  rivers 
which  were  the  eastern  and  western 
boundaries  flowed  Into  a  bay  which 
was  affected  by  the  tides,-  The 
grantee  never  made  any  claim  of 
ownership  to  the  ocean,  as  the  south- 
ern boundary  reached,  by  extending 
eaetem  and  western  lines,  some  four 
miles  to  the  ocean.  A  subsequent 
patent  of  adjacent  lands  used  the 
words  "sea  or  main  ocean"  as  a 


For  later  eases,  OsTslopmuts'and  Uuuifvs  In  the  law  see  cumulative  Annotations,  same  title, : 

Digitized  by 


7] 


BOUNDABISS 


[9G.J.]  159 


shore,""  "8«.,""  "section,""  "section  coiv 
iier,"»  "aedg«-fi»t,"*«  "SE  BW "shore,"" 


'sotind,""  "south,"**  "southerly,' 


boundaiT-  It  was  held  that  the  north 
shore  or  the  bay  formed  the  south- 
ern boundary,  the  word  "sea,"  at  the 
time  of  the  patent  and  for  a  lon^ 
time  thweaiter,  belnC  uaed  as 
STnonymona  with  the  word  "bay." 
Boekaway  Park  Impr.  Co.  v.  New 
Toi^  140  Am.  Dlv.  ISO,  124  HYS 
lOM. 

Ce]  BMUlhon  sywtTWiHiBi 
n>r  all  the  ordinary  pnnwsea  of  a 
boiindary,  where  the  ocean,  or  a  bay 
or  other  bcMy  of  water  alfeeted  by 
the  flux  and  reflux  of  the  tide.  1b 
made  a  limit,  the  words  'Seashore" 
snd  "•ea,"  In  the  absence  of  any 
^wlnr  to  the  contrary,  appear  to 
be  praetlcally  synonymona.  Cobnm 
San  Hateo  County,  7S  Fed.  620, 

ua. 

as.  Church  V.  Keeker,  S4  0(mn. 
421:  Minor  r.  Kew  Orleans,  115  La. 
101,  38  S  999. 

[a]  Pe—WI«w.>— (1)  The  "sea 
shore"  Is  "that  space  of  land  on  the 
baiden  of  the  sea  which  la  alter- 
iMitely  corersd  and  left  dry  by  the 
rtslDff  and  billngr  of  the  tide— or  In 
ettaer  words,  that  space  between  hl^ 
and  low  water  mark."  Bouvler  !<.  l>. 
(quot  ChunA  t.  UetfEer,  S4  Conn. 
421.  494,  where  the  court  stated  that 
this  definition  was  taken  from 
Balel.  (2)  "Seashore  is  that  space 
of  land,  oyer  which  the  water  of  the 
■ea  spreads  In  the  hlgrhest  water, 
durlnc  the  winter  season."  La.  Clv. 
Code  art  4B8  [quot  Minor  v.  New 
Orleuis.  115  La.  201.  211.  SS  8  999]. 

Sea  ^Bonymons  see  supra  note  21 
tel. 

SS.  See  Abbreviatlona  1  C.  J.  p 
179  note  IS  [a]. 

94.  Brown  v.  Hardin,  21  Ark.  324 
(where  it  was  stated  that  the  term 
denoted  the  land  In  sectional  and 
sabdlvlslonal  lines,  and  not  the  exact 
quantity  that  would  be  obtained 
from  a  perfect  admeasurement). 

SG.   See  supra  text  and  note  12. 

8S.  Church  V.  Meeker,  14  Conn. 
4!l  (holding  that  the  term  "sedse- 
n&i"  Imported  a  tract  of  land  below 
biKh  water  mark). 

97.  See  Abbreviations  1  C.  J.  p 
!79  note  18  [a]. 

38.   U.    8.    V.    Facheco.    2  Wall. 
(U.  S.)  687,  17  L.  ed.  86S;  Leary  v. 
Jersey  City,   189  Fed.   419   Wl  208 
Fed.  864,  126  CCA  12]. 
^^Conn. —Church  v.  Meeker,  S4  Conn. 

lil  — Peoria  v.  Central  Nat.  Bank. 
iU  111.  43,  79  NG  2&fi,  299,  12  LRANS 
eST. 

Me.— Snow  v.  Mt.  Desert  Island 
Reftl  Est.  Co.,  84  Me.  14,  £4  A  429,  SO 
AmSR  331,  17  LRA  880;  Montgomery 
V.  Reed.  69  Me.  610. 

Md — Potomac  DredKlnsr  Co.  v. 
Smoot,  108  Md.  54.  69  A  B07. 

Ma-sa — Haskell  v.  Friend,  198  Mass. 
198.  200,  81  NE  942;  Boston  v.  Rich- 
ardson.  18  Allen  146. 

See  also  Shore  [36  Cyc  482], 

ra]  Beflnltlon,r-(l)  The  terra 
shore"  is  the  land  between  the  ordi- 
nary high  and  low  water  marks,  the 
land  over  which  the  dally  tide  ebbs 
>nd  flows.  U.  S.  V.  Pacheco,  2  Wall. 
<U.  S.)  687.  S90.  17  L.  ed.  865;  Leary 
I  Jersey  City,  189  Fed.  41B.  428  [afr 
808  Fed.  864.  126  CCA  121;  Mont- 
Romery  v.  Reed,  69  Me.  BIO.  BH. 
To  same  efFect  Century  D.  [quot 
Peoria  v.  Central  Nat.  Bank.  224  111. 
«.  79  NE  296,  12  LRANS  6871: 
Chwh  T.  Meeker,  84  Conn.  421 
{where  it  was  stated  that  the  term 
■Wiore"  Imported  a  tract  of  land 
Wow  high  water  mark).  (2)  "The 
Word  shore  as  used  in  conveyancing 
voen  applied  to  tidal  waters  has 
wn  generally  held  both  in,  the  com- 
mon and  civil  law  to  describe  the 
■pace  between  high  and  low  water 
parka."  Potomac  Dredging  Co.  v. 
Smoot  108  Md.  64,  60,  S9  A  607.  See 
;l»  Haskell  V.  Prtend.  196  Mass.  198, 
;i  NB  962  [cit  Storer  v.  Freeman,  6 
KaBB.  436,  4  AmD  156]  (where  it  te 
*tated   that   a   boundary    "on  the 


shore"  does  not  Include  the  space 
between  high  and  low  water  mark,  if 
the  word  "shore"  is  used  In  Its 
technical  sense);  Boston  v.  Richard- 
son, 13  Allen  <Mass.)  146  (where  it 
Is  stated  that  a  boundary  of  land 
described  as  the  shore  excludes  the 
land  below  the  high  water  mark  as 
far  as'the  grantor  owns).  But  com- 
pare Snow  y.  Mt.  Desert  Island  Real 
St.  Co..  24  Me.  14.  24  A  429,  80 
AmSR  SSI,  17  LRA  280  [quot  Doane 
V.  WlUcutt,  6  Oray  (Mass.)  328, 
3S»,  66  AmD  S«9]  (where  It  Is  sUted 
that,  where  the  term  "shore"  is  used 
to  designate  one  boundary  of  a  parcel 
conveyed.  It  Includes  the  beach  to  low 
water  mark). 

[bj  Hiseiifler  Uiu  fl«i«t''*fiil>lisfl  i 
The  term  "ahore'*aoes  not  mean  the 
meander  line,  as  the  meander  line  is 
frequently  run  on  the  top  of  the 
banic:  Peoria  v.  Central  Nat.  Bank, 
224  111.  42,  79  NS  296,  299,  12  LRAN8 
6^7 

Bank  disUngnlahed  see  Bank  6 
C.  J.  p  1179  note  34  [a]. 

Manor  oompared  see  supra  note 
66  [a]. 

as.  Dunlleth,  etc.,  Bridge  Co.  v. 
Dubuque  County.  66  Iowa  6B8.  8  NW 
448  (Where  It  was  stated  that  as  the 
slough  was  a  part  of  the  river  Its 
channel  might  be  termed  a  channel 
of  a  river). 

30.  Lowndes  v.  Huntington,  162 
U.  S.  I,  14  set  7S8.  28  U  ed.  616; 
Tiffany  v.  OyaUr  Bay,  299  N.  T.  1, 
102  NB  686. 

fa]  Xmf  Island  Monad, — (l) 
"The  Sound,"  as  the  northern  bound- 
ary in '  an  ancient  patent  granting 
land  on  Long  Island.  Is  Long  Island 
Sound  proper,  not  the  shore  une  of  a 
harbor  or  bay  opening  into  it.  Tif- 
fany V.  Oyster  Bay,  209  N.  T.  1,  102 
NE  686.  (2) '  In  referring  to  the 
ancient  Colonial  charters  granting 
land  on  Long  Island,  the  court  said: 
"The  northern  boundaries  in  all  these 
charters  Is  given  as  'the  Sound.'  That 
was  then,  and  Is  now.  a  well-known 
body  of  water.  It  opens  into  the 
Atlantic  Ocean,  but  Is  separate  and 
distinct  therefrom.  Into  it  flow  many 
rivers,  and  open  many  bays,  harbors, 
and  Inlets;  but  the  fact  of  a  connec- 
tion between  them  and  it  does  not 
make  them  a  part  of  the  Sound." 
Lowndes  v.  Huntington.  IbS  U.  S.  1, 
22,  14  set  768.  S8lL.  ed.  616  [quot 
Tiffany  v.  Oyster  Bay,  209  N.  T.  1. 
7.   102  NE  686]. 

31.  Cronin  v.  Richardson,  8  Allen 
(Mass.)  428  (holding  that,  as  used 
In  a  deed  describing  the  granted 
premises  in  general  terms  and  re- 
serving the  wood  and  the  timber  on 
the  premises  south  of  the  meadow 
or  lowland,  the  word  "south"  should 
be  construed  not  as  designating  the 
course  of  a  boundary  line,  but  as 
Indicating  the  position  of  the  re- 
served wood  and  timber  as  compared 
with  the  meadow  and  lowland,  and 
to  except  out  of  the  grant  all  wood 
and  timber  growing  southwardly  of, 
or  more  to  the  southward  than,  the 
lowland  between  the  two  ascents); 
Warden  v.  Harris.  (Tex.  Clv.  A.)  47 
aw  834  (where  south  in  a  patent  was 
construed  to-  mean  north). 

32.  Smith  V.  Newell.  86  Fed.  66; 
Leach  v.  Hastings,  147  Mass.  616,  IS 
NE  405;  Howard  v.  Holy  Cross  Col- 
lege. 116  Mass.  117. 

[  a  ]  Conatmotlon  of  term. —  ( i ) 
In  the  absence  of  monuments  and  Iti 
a  deed,  "southerly"  means  due  south. 
Smith  V.  Newell.  B6  Fed.  B6.  68.  (2) 
Where  a  grantor  who  owned  land  on 
the  southerly  side  of  a  Street  re- 
served to  himself  a  right  of  way 
from  the  street  to  his  land,  south- 
erly of  It,  it  was  held  that  the  term 
meant  the  grantor's  land  which  was 
geographically  situated  south  of  the 
rear  line  of  the  lot.  Leach  v.  Hast- 
ings, 147  Mass.  SIB,  18  NE  405.  (8) 
The  word,  however,  will  not  be  con- 
strued to  mean  due  south,  where 
land  conveyed  is  clearly  described  by 


"  south  side, "  "  "  southward, "  "  "  southwest 
course, "  »  "  southwesterly, "  «•  "  southwest  part, ' ' " 
"southwest  quarter,""  "strand,""'  "stream,"* 

unmistakable  monuments  and  bound- 
aries. Howard  v.  Holy  Cross  Col- 
lege. 116  Mass.  117. 

33.  Illinois  Cent  R.  Co.  v.  Bald- 
win. 77  Miss.  788.  28  S  948  (holding 
that  the  expression  "on  the  south 
side  of  the  street"  Is  not  equivalent 
to  the  expression  'leouth  of  the 
street"). 

84.  Jackson  v.  Beeves,  S  CaL 
(N.  Y.)  292;  Hlnrln*  v.  Round  Bot- 
tom Coal,  etc.  <3o..  62  W.  Va.  218, 
69  SE  1064. 

[a]  OMurtnMtloa  of  ternu — (l> 
The  term  "southward"  'ordinarily 
means  due  south.   Jackson  v.  Reeves, 

8  Cai.  (N.  r.)  292,  299.  (2)  The 
term,  however,  must  be  considered 
with  reference  to  Its  subject  matter, 
and,  as  used  In  a  conveyance  describ- 
ing land,  may  Include  land  lying  in 
a  southwesterly  direction,  where  that 
seems  to  be  the  Intention.  Hlgglns 
v.  Round  Bottom  Coal,  etc.,  Co.,  6S 
W.  Va.  218,  69  SE  1064. 

36.  HoUen  V.  Alexander,  82  8. 
441.  68  SB  1108.  64  SB  400  <holdIng- 
that,  where  a  deed  called  for  a 
'teuthwest  course"  without  stating 
the  degrees.  It  meant  a  course  equally- 
diverging  from  south  and  west,  or 
south  .forty-flve  degrees  west). 

86.  Amea  v.  Dever,  100  Minn.  125, 
110  NW  279  (holding  that  a  descrip- 
tion "aoutlvtresterly  U  Lot  11"  meant 
one  fourth  of  the  lot  toward  or  from 
the  southwest,  and  the  term  slmpll- 
fled  a  correlation,  a  aouUieaaterly  one 
fourth  of  the  lot). 

97.  Ooodsell  V.  Rutland-Canadian 
R.  Co..  7S  Vt.  376,  66  A  7  (holding 
that  the  "southwest  part  of  my 
farm,"  as  used  in  a  lease  granting  a 
quarry  right  from  a  parcel  of  land 
'^eiglnnlng.  eighty  rods  easterly  of 
the  southwest  part  of  my  .  .  .  farm, 
and  extending  northerly  to  the  north 
line  of  land  owned  by  me,  eighty  rods 
east  of  the  lake  shore,"  did  not  de- 
scribe or  fix  any  point  as  being  in- 
tended to  lie  within  the  description, 
and  was  therefore  void  for  uncer- 
tainty; also  that  an  Inquiry  as  to  the 
purpose  of  Che  grant  did  not  show 
that  the  parties  Intended  the  words 
"southwest  part"  to  be  read  "south- 
west point"). 

38.  Ounn  v.  Brower,  81  Kan.  242, 
105  F  702  (holding  that  the  phrase 
meant  the  tract  indicated  In  the 
ofncial  plat  most  nearly  correspond- 
ing to  that  call,  notwithstanding  It 
did  not  contain  one  hundred  and  sixty 
acres,  nor  one  fourth  of  the  area  of 
the  entire  section). 

39.  Bell  V.  Hayes,  60  App.  Div. 
382.  387.  69  NYS  898  (where  it  was 
Stated  that  while  In  lexicons  the 
word  "strand"  Is  deflned  to  be  the 
equivalent  of  "beach."  which  Is  a 
space  on  the  shore  between  ordinary 
high  and  low  water  mark,  It  Is  well 
known  that  a  strand  on  the  ocean 
shore  does  not  always  continue  to 
maintain  its  location  within  definite 
lines:  so  that  proof  that  the  shore 
gained  and  lost  by  the  action  of  the 
water  authorised  the  admission  of 
evidence  of  a  practical  location  of 
the  boundary  by  the  parties  In  inter- 
est). See  also  Strand  [36  Cyc  1332]- 

Bsaoh  synonymous  see  Beach  7  C. 
J.  p  1016  text  and  note  68. 

40.  Boston  v.  Richardson,  J  8 
Allen  (Mass.)  148:  White's  Bank  V. 
Nichols.  64  N.  T.  65;  Varick  v.  Smith, 

9  Paige  (N.  Y.)  547.  See  also  Stream 
[38  Cyc  1334]. 

[a]  Term  oouatmed. — (1)  The 
use  of  the  word  "stream"  in  a  bound- 
ary of  land  situated  on  a  stream  In 
which  the  tide  ebbs  and  flows,  the 
boundary  being  described  as  on  the 
stream,  operates  to  pass  the  title  to 
the  center  of  the  stream  if  the 
grantor  owns  to  the  center  of  the 
stream.  Boston  v.  Richardson,  18 
Allen  (Mass.)  146.  (2)  The  popular 
understanding  of  a  description  of 
land  describing  one  boundary  as  be- 
ing on  the  bank  of  a  stream,  on  tl\? 
margin  of  the  ati 
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"stretching,"  "  "substantially,""  "supposed 
line, "  "  "  SW, "  "  '  *  swamp, "  "  '?T, "  « 
*  *  thence, "  "  "  thence-  down  the  swamp, ' '  ** 
thence  N.,">*'  "thenee  up  the  same,""  "thence 
with  the  meander  of  the  river, "  "  thread  of 
stream,"  "Tp.,""  "Tr,,""  "Twp.,"«  "up 
the  branch,""  "up  the  creek, ""^  "up  the 
river,""  "up 


the    west    bank, ' 


"W/ 


"well  marked  boundary,""  "west,""  "west 
bank,"  *  *  west  end, "  **  "  western  ocean, ' '  •* 
"west  line,""  "westward,""  and  "with  the  main 

faUs."" 

8]  B.  Methods  and  Elements  of — 1.  M<»in- 
ments  Defined.  "A  monument  is  some  tangible 
landmark  established  to  indicate  a  boundary. '  * 

9j    2.  Natnral  Honmnenta—a.  What  Are. 


stream  Itself,  would  doubtleaa  limit 
the  irrant  to  the  land  adjacent  to  the 
atream ;  but  the  lecal  conatructlon 
of  Buch  words  has  oy  repeated  ad- 
Judlcattona  been  eatabliahed  other- 
wise. Varlck  V.  Smith,  9  Palee  (N. 
T.)  B47  [dlat  Hatch  v.  DwlBht.  17 
Mass.  Z8»,  9  AmD  146].  (3) 
"Whether  a  grant  of  land  bounded 
by  a  street,  hlcrhway  or  running 
Btream.  extends  to  the  center  of 
such  street,  highway  or  stream, 
or  Is  limited  to  the  exterior  line 
or  tnarvln  of  the  same,  depends 
upon  the  Intent  of  the  parties  to  the 
grant  as  manifested  by  Its  terms, 
ao  that  the  Question  as  to  the  true 
boundary  la,  In  all  cases,  one  of  In- 
terpretation of  the  deed  or  grant, 
learned  Judges  have  contended,  and 
In  some  of  the  States  It  has  been 
substantially  held,  that  In  siich  cases 
the  Question  of  boundanr  Is  rather 
one  to  be  determined  by  reasons  of 

Subllc  policy  than  by  the  Intent, 
atemilned  by  the  ordinary  rules  of 
construction,  although  In  no  instance 
is  It  claimed  that  a  grantor  may  not 
restrict  his  grant  so  as  to  exclude 
the  soil  of  uie  street,  highway  or 
stream;  the  most  that  is  claimed  by 
any  Is  that  nothing  short  of  an  In- 
tention, expressed  m  Ipsls  verbis,  to 
exclude  the  soil  In  such  cases  should 
exclude  It.  The  rule,  however,  in 
this  State  Is  well  settled,  that  no 
particular  words  or  form,  of  expres- 
sion Is  necessary  to  restrict  the 
grant  to  the  exterior  line  of  a  street 
or  margin  of  a  stream,  and  exclude 
the  soil  of  each;  but,  that  while  the 

8 resumption  la  In  every  case  that 
le  grantor  does  not  Intend  to  re- 
tain the  fee  of  the  soil  within  the 
lines  of  the  atreet  or  under  the 
water,  such  presumption  may  be 
overcome  by  the .  use  of  any  terms 
In  describing  the  premlaea  granted, 
which  clearly  Indicate  an  Intent  not 
to  convey  the  aoll  of  the  street  or 
atream."  White's  Bank  v.  Nichols, 
64  N.  T.  «S.  70. 

41.  Van  Oorden  v.  Jackaon,  K 
Johns.  (N.  Y.)  440.  462  (where  It 
was  atated  that  "  stretching,"  in  its 
common  uae  in  grants,  during  the 
early  periods  of  the  English  colo- 
nial government  here,  was  applied 
either  to  the  extent  of  a  single  line, 
or  of  a  rolling  location  In  which  the 
breadth,  being  described  by  lines  on 
eurfaces,  was  carried  with  such 
breadth  to  the  object  described  as 
Its  terminus) ;  Cortelyou  v.  Van 
Brundt,  2  Johns.  (N.  T.)  S67,  3  AmD 
439  (holding  that  a  patent  of  land 
described  as  "  stretching  along  the 
bay"  carries  the  land  down  to  ordi- 
nary high  water  mark). 

42.  South  Penn  Oil  Co.  v.  Knox, 
68  W.  Va.  362,  68  SE  1020  (holding 
that  an  oil  and  gas  lease  describing 
the  premises  as  all  that  certain  tract 
of  land  situated  in  a  certain  district 
on  the  waters  of  a  designated 
stream,  bounded  "aubstantially"  as 
follows,  etc..  means  bounded  "about" 
or  "in  the  main"  aa  designated  and 
not  "wholly"  or  "completely"  so). 

43.  MIzell  V.  Simmons,  79  N.  C.  182 
(holding  that  the  term  Indicated  that 
there  was  no  established  and  known 
line). 

44.  See  Abbreviations  1  C.  J,  p 

279  note  13  [a]. 

45.  Pelder  v.  Bennett.  27  S.  C.  L. 
44.  37  AmD  646  (holding  that  this 
name  is  appropriate  to  the  run,  and 
not  to  the  swamp.  In  larger  streams 
the  swamp  is  spoken  of  distinct  from 
the  river,  but  in  creeks  with  a  mar- 
gin of  swamp  the  usage  of  speaking 


of  the  creek  and  swamp  as  one  Is 
universal  In  the  state).  8m  also 
Swamp  [37  Cye  661]. 

4B.  See  Abbreviations  1  C.  J.  p 
279  note  18  [a]. 

47.  Tracy  v.  Harmon,  17  Mont. 
466,  43  P  600  (holding  that  the  term 
as  used  In  a  description  of  land 
meant  from  that  place,  and  where  a 
call  for  land  was  west  to  the  west 
line  of  said  block,  thence  south  along 
the  east  line  of  said  block.  It  was 
an  Impossible  and  Inaufllcient  de- 
scription of  land). 

48.  Hartsfleld  v.  Westbrook,  2 
N.  C.  268  (holding  that,  where  one 
line  of  a  boundary  was  from  a 
poplar  on  a  swamp,  "thence  down 
the  swamp  to  the  beginning,"  the 
swamp,  and  not  a  straight  line  from 
the  poplar  to  the  beginning,  was  the 
boundary). 

4f.  Martin  v.  Lloyd,  94  Cal.  196, 
202,  29  P  491  (where  the  court  said: 
"It  la  by  no  means  clear  that  'thence 
N.'  means  'due  north.'  Assuming 
that  'N.,'  as  hers  used,  stands  for 
"north,'  and  not  for  some  otber  word 
expressing  generally  a  northern 
direction,  still  auch  a  word  means 
"due  north'  only  when  that  construc- 
tion Is  necessary  for  certainty,  or 
when  there  la  nothing  else  to  show 
that  it  was  not  used^ln  that  strict 
sense"). 

60.  Camden  v.  Oeel,  4  W.  Va. 
366  (holding  that,  where  a  call  In  a 
survey  was  "to  the  south  bank  of 
said  river,  thence  up  the  same  with 
its  meanders  ...  to  the  beginning." 
the  language,  "thence  up  the  same," 
meant  up  the  south  banK  to  the  be- 
ginning). 

81.  Turner  v.  Parker,  14  Or.  840, 
12  P  496  (holding  that  the  expres- 
sion, "thence  with  the  meander  of 
the  river,"  etc.,  meant  a  meandered 
line). 

89.    See  infra  I  76. 

63.  See  Abbreviations  1  C.  J.  p 
279  note  13  [a]. 

.  54.    See  Abbreviations  1  C.  J.  p 
279  note  13  [a]. 
56.   See  Abbreviations  1  C.  J.  p 

279  note  13  [aj. 

88.  Wharton  v.  Brick,  49  N.  J.  L. 
289.  S  A  529  (holding  that,  where  a 
line  was  described  as  running  from 
a  .fixed  monument  on  the  edge  of  a 
branch,  up  the  same,  by  a  single 
course,  to  another  fixed  monument 
on  said  branch,  it  was  construed  to 
follow  the  straight  line  called  for. 
from  monument  to  monument,  and 
not  to  follow  the  windings  of  the 
branch,  the  worda  "the  several 
courses  thereof,"  or  "the  general 
course  being,"  or  some  aucn  lan- 
guage not  being  used.  In  auch  de- 
scription the  words  "up  the  branch 
by  a  single  course"  meant  running 
In  that  direction  on  a  straight  line). 

67.  Jackson  v.  Louw,  12  Johns. 
(N.  Y.)  252;  Buckley  v.  Blackwell,  10 
Oh.  508. 

[a]    Ooastmotloa  of  term. — (l)  A 

call  "up  the  creek,"  by  courae  and 
distance,  ordinarily  means  with  the 
creek.  Buckley  v.  Blackwell,  10  Oh. 
508.  (2)  "Up  the  aame,"  as  used  in 
a  deed  providing  that  the  boundary 
shall  continue  to  a  certain  creek, 
and  thence  up  the  same  to  the  cor- 
ner of  a  certain  lot,  cannot  be  satis- 
fied by  running  a  straight  line  to  the 
corner  of  the  lot  but  Impllea  that  the 
line  Is  to  follow  the  creek  according 
to  its  windings  and  turnings,  and 
that  it  must  be  in  the  middle  or  cen- 
ter of  it.  Jackson  v.  Louw,  12  Johns. 
(N.  Y.)  262  fquot  Brown  v.  Huger, 
21  How.  (U.        206,  120]. 


68.  Rogers  v.  Uabe,  16  N.  C.  180 
(holding  that  the  expression  "up  the 
river"  Is  the  same  aa  "alonig  tlia 
river"  unless  there  be  something  elsa 
beside  courses  and  distance  to  con- 
trol It). 

6S.  Murphy  v.  Copeland,  61  Iowa 
516.  1  NW  691  (holding  Utat.  in  a, 
deed  deacriblng  one  call  of  the  land 
conveyed  as  oelng  "up  the  west 
bank,  the  words  "up  the  west  bank" 
operated  to  fix  the  ooundary  as  tlis 
margin  of  the  stream). 

ao.  See  Abbreviations  1  C.  J.  p 
279  note  13  [a]. 

01.   See  Adverse  Possession  S  499. 

OS.  Johnson  v.  Bowl  ware,  149  Mo. 
461,  61  SW  109  (where  the  term 
"west"  was  construed  to  mean 
"eaaf). 

08;  Crana  v.  X<yncb,  27  Pa.  Supar, 
665  <holdlna  that  there  Is  a  manlfeat 
dlflTsrence  In  describing  land  aa  on 
the  west  bank  of  a  crsak  and  on  ttao 
west  aids  of  It.  lAnd  might  He  on 
the  west  aide  of  a  oreek  and  not  in- 
olude  the  bank  of  the  oreek). 

a*.  Hatflull  V.  Richards,  112  U.  S. 
889,  5  set  170,  28  L.  ed.  787  (holding 
that  Vb-t  expression,  '*west  end  of  the 
lot."  aa  used  In  a  description  which 
was  aa  foUowa:  "Beginning  at  the 
northeast  corner  or  said  square 
.  .  .  running  thenoe  south  44  feet; 
thence  west  to  the  wast  end  of  the 
lot;  thenc^  In  a  northerly  direction 
with  the  west  Una  thereof,  to  the 
north  line  of  said  lot;  thence  with 
said  north  line  to  the  place  of  begin- 
ning," the  lot  being  Irregularly 
shaped,  and  the  N.  W.  corner  being 
the  farthest  west  of  any  point  In  the 
lot,  meant,  construed  with  the  rest 
of  this  description,  the  "west  line  of 
the  lot").  . 

05.  Keyser  v.  Coe,  14  P.  Cas.  No. 
7.760,  9  Blatchf.  32  (holding  that  the 
term  in  the  Warwick  patent  of  1631, 
to  Connecticut,  granting  all  the  land 
from  certain  points  to  the  western 
ocean  and  to  the  South  Sea,  meant 
the  Atlantic  ocean). 

68.  Haynard  v.  Weeks.  41  Vt.  617 
(holding  that  the  term  "weat  line  of 
the  railroad,"  when  used  in  a  deed 
of  lands  to- describe  a  boundary  be- 
ginning on  the  west  line  of  a  certain 
railroad  and  the  S.  E.  corner  of  land 
west  of  said  railroad,  thence  south 
on  the  west  line  of  said  railroad,  wilt 
be  construed  as  showing  the  bound- 
ary to  be  on  the  west  line  of  the  rail- 
road and  not  in  the  center  thereof). 

07.  Jackson  v.  Reeves,  3  Cal. 
(N.  T.)  293  (Stating  that  the  term 
ordinarily  means  due  west). 

88,  Thomas  v.  Godfrey,  3  Oill  & 
J.  (Md.)  142  (where  it  was  stated 
■the  term  indicated  that  the  general 
courae  of  the  stream  was  meant). 

89.  Per  Moore,  J-,  in  Whltcomb  v. 
Mllwaukle,  61  Or.  292,  296,  121  P  432. 

[a]  Other  OaltnlttoaSi^d)  In  real 
property  law  and  surveying,  monu- 
ments are  visible  marks  or  indica- 
tions left  on  natural  or  other  objects 
Indicating  the  lines  and  boundaries 
of  a  survey.  Black  L.  D.  (2)  "Per- 
manent landmarks  established  for 
the  purpose  of  indicating  bound- 
aries.    Bouvler  Lb  D. 

[b]  A  house  (1)  referred  to  in 
field  notes  is  a  monument  the  same 
as  a  witness  tree.  Wise  v.  Burton,  73 
Cal.  166.  14  P  678.  (2)  The  particu- 
lar mention  of  a  building  in  th.e 
description  of  a  lot  conveyed  may 
constitute  a  monument  which  will 
Include  all  the  ground  covered  by  the 
building  and  fix  the  lines  of  the-land. 
White  V.  Williams.  48  N.  T.  344; 
Chlsholm  T.  Thompson,  288  Pa.  181. 


For  lata*  cassa,  dsralivmeata  and  ohuvaa  In  the  law  see  cumulative  AnnoUtlona,  aame 
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Natural  monomentB  are  snob  natural  or  permanent 
objects  as  etreams  and  rivets,"  lakes  and  ponds/^ 
ahoiee  and  beaches,^'  highways  and  streets/' 
md  the  like."  This  class  of  monuments  may  lose 
thdr  distinetive  and  monumental  character  by 
removal,  displacement,  or  changed'  "Natural 
monmnents  are  objects  permanent  in  character 
which  are  found  upon  the  land  as  they  were  placed 
by  nature^  sneh  as  streams,  lakes,  and  ponds,  shores 
aad  beaches,  also  highways  and  sheets,  walls, 


it  A  «7:  CanroU  t.  Miner,  1  Fa.  tSapmr. 

U9. 

[e]  A  paity  wall  ea11«d  for  as  a 
twandUT  Is  a  monument  within  the 
rut«  that  monuments  control  caUa 
for  distances.  Medara  v.  Du  Bola, 
IB?  Pa.  431,  41  A  322. 

id]  A  luie  Of  ma.  aOJaoe&t  traet 
called  for  In  a  deed  is  a  monument. 
Miller  V.  Qrunsky,  141  Cal.  441.  66 
P  S5S,  75  P  48;  Abbey  v.  McPherson, 
1  Kan.  A.  177,  41  P  978;  Abbott  v. 
Abbott.  51  Me.  675;  Gate  v.  Thayer, 
3  Me.  71;  Carroll  v.  Norwood,  5  Harr. 
A  J.  (Md.)  156:  Pennington  v.  Bord- 
lej,  i  Harr.  &  J.  (Md.)  450;  Ooyette 
V.  Keenan.  196  Mass.  416.  82  NB  427: 
Percival  v.  Cbase,  182  Mass.  371,  36 
NE  800;  St.  Louis  v.  Meyer,  87  Mo. 
27$;  Smith  v.  Murphy,  3  N.  C.  183; 
Co-operative  Bide.  Bank  v.  Hawkins, 
30  R  L  171.  73  A  617;  Mfcrshall  v. 
Crawford,  2  Tex.  Unrep.  Cas.  477. 

te]  A  ndmad  track  which  is 
called  as  a  boundary,  and  which  can- 
not determine  anything  without  ref- 
erence to  courses  and  distances,  la 
not  a  monument.  Bacon  v.  Boston, 
etc  H.  Co..  83  Vt.  421.  7«  A  128. 

[f]  Corners  of  other  lots  called 
for  In  the  description  of  land  In  a 
deed  are  not  monuments,  within  the 
rsle  that  monuments,  control  courses 
and  distances,  where  there  Is  nothing 
fixed  or  visible  about  them,  and  they 
ire  not  any  more  established  than 
are  the  disputed  lines  of  description 
In  a  deed.  Koch  v.  Gordon,  281  Mo. 
C45,  133  SW  609. 

IfX  ■vhdlvlsloB  Un*  Moaxtalasble 
aaly^  mrasurenwnt^A  subdivision 
line  between  two  tracts  of  land 
irhlch  was  the  center  of  a  certain 
section  which  is  invisible  and  ascer- 
tainable only  by  measurement,  and 
wblch  is  liable  to  differ  In  location 
according  to  the  result  of  surveys.  Is 
not  a  monument.  Guitar  v.  St.  Clalr, 
238  Mo.  617,  142  SW  291. 

TO.  Cal. — Hicks  v.  Coleman,  26 
CU.  isi  8S  AmD  108. 

Os. — Stanford  t.  Mangin,  SO  Oa. 

tss. 

Ky. — Pitman  v.  Nunnelly,  82  SW 
SOS.  17  KvLi  798. 

Haas. — Burnham  v.  Hoyt,  216 
Mass.  278,  194  NB  62;  Van  Ness  v. 
Bolnay,  214  Mass.  340,  101  NE  979. 

Mo. —  Prlmm  v.  Walker,  88  Mo.  94. 

N.  T. — Tates  v.  Van  De  Bogert, 
SS  N.  T.  626:  Wheeler  v.  Splnola.  64 
N.  T.  377;  Canal  Comrs.  v.  Poo.,  6 
Wend.  423. 

N.  C. — Bowe  v.  Cape  Fear  Lum- 
ber Co..  188  N.  C.  433,  46  SB  830. 

Tex. — Goodson  v.  Fitzgerald,  40 
Tex.  Civ.  A.  619,  90  SW  898. 

Utah.— Park  v.  Wilkinson,  21  Utah 
£7»,  60  P  945. 

__WIa, — I^mpmaa  v.  Van  Alstyne,  94 
Wis.  417.  69  NW  171;  Arnold  v.  El- 
more. 16  Wis.  609. 

[a]  Uren     ud     weU  dsflned 
Rnams  are  natural  monuments  of 
the  highest    dignity.  Goodson 
Pltzgerald.  40  tUx.  Civ.  A.  619.  90 
SW  898. 

[b]  The  **moiith  of  a  straam"  Is  a 

natural  boundary.  Rowe  v.  Cape  Fear 
Lumber  Co.,  138  N.  C.  488,  46  SE  830. 
_Ic]  Vhm  waamA  at  m  ■•eond 
nshttead  foxk  of  a  stnam  called 
for  In  a  survey  Is  a  natural,  Inde- 
ftfuctihle  monument.  Morgan  v. 
Renfro.  99  SW  Sll.  80  KyL  533. 

n.  Conn. — ^HIll  RWer  Woolen 
Ufg.  Co.  V.  Smith,  14  Conn.  462. 

Ha— Hansnr  v.  Blake,  U  Me.  88; 
*<»d  V.  KellMr.  80  Me.  47;  Nelson 
V.  Botterfleld,  21  Me.  220;  Lowell  v. 
-  aoblnaon.  10  He.  867,  88  AmD  871; 
DC.  J^U] 


Bradley  ▼■  Rlos,  18  Me.  198,  20  AmD 
601;  Hathorne  v.  Stlnson,  12  Me.  183, 
28  AmD  167. 

Mass. — Paine  v.  Woods,  108  Mass. 
160,  170;  West  Roxbury  v.  Stoddard, 
7  Allen  168,  107:  Phlnney  v.  Watts, 
9  Gray  269,  69  AmD  288;  Waterman 
V.  Johnson.  18  Pick.  261. 

N.  H.— atata  v.  Gllmanton,  9  N. 
H.  461. 

N.  T.— Wheeler  Splnola,  64  N. 
Y.  377;  Canal  Comrs.  v.  Feo.,  6  Wend. 
428. 

Vt— Austin  V.  Rutland  R.  Co.,  4B 
Vt.  216;  Jakeway  v.  Barrett.  88  Vt. 
816. 

Wla. — Brown  v.  Dunn,  13S  Wis. 
874,  116  NW  1097. 

n.  Cal. — Dana  v.  Jackson  St, 
Wharf  Co.,  31  Cal.  118,  89  AmD  164; 
Teschemacher  v.  Thompson,  18  Cal. 
11.  79  AmD  161. 

Me. — Hodge  v.  Boothby,  48  Me. 
68;  Llttleflerd  v.  Maxwell,  81  Me.  134. 
60  AmD  668. 

Mass. — Hathaway  v.  Wilson,  128 
Mass.  859,  88X7 

Miss.— Martin  V.  O'Brien.  34  Miss. 
21. 

N.  T. — Tates  v.  Van  De  Bogert,  66 
N.  T.  626;  East  Hampton  v.  Kirk,  6 
Hun  267  [rev  on  other  grounds  68 
N.  T.  469,  84  N.  T.  216.  38  AmR 
S06];  Child  V.  Starr,  4  Hill  369. 

Pa. — McCullough  V.  Walnrlght.  14 
Pa.  171. 

73.  U.  S. — Banks  t.  Ogden,  2  Wall. 
67,  17  L.  ed.  81S. 

Cal.— Paris  v.  Phelan,  89  Cal.  612. 

Conn. — Read  v.  Leeds,  19  Conn. 
182;  Chatham  v.  Brainerd,  11  Conn. 
60.  ^ 

111.— Milrft  V.  Beeler.  26  HI.  163; 
Illinois,  etc..  Canal  V.  Haven,  11  III. 
664,  567. 

Iowa. — Dubuque  v.  Maloney,  9 
Iowa  460,  74  AmD  868. 

Ky. — McCutcheon  v.  Rawlelgh,  7* 
SW  60,  26  KyL  649. 

Me. — Cottle  v.  Younjr,  68  Me,  106; 
Tebbetts  V.  Estes.  62  He.  666;  John- 
son V.  Anderson,  18  Me.  76. 

Mass. — PIsher  v.  Smith.  9  Gray 
441;  Parker  v.  Framlngtaam,  8  Hetc. 
260;  Van  O'Llnda  v.  I^othrop,  21  Pick. 
292,  32  AmD  261. 

Mich. — Pere  Uarguette  R.  Co.  v. 
Graham,  160  Mich.  219.  114  NW  58. 

N.  J. — Winter  v,  Peterson,  24  N.  J. 
L.  624,  61  AmD  678;  Stanwood  v. 
Beck,  <Ch.)  52  A  853. 

N.  T.— Dunham  v.  Williams.  87  N. 
T.  251;  Stevens  v.  New  York,  46  N. 
Y.  Super.  274. 

Fa.— Palls  V.  Reis.  74  Pa.  489. 

Wis. — Gove  V.  White.  20  Wis.  425; 
Kimball  V.  Kenosha,  4  Wis.  321. 

Eng.— Smith  v.  Howden,  14  C.  B. 
N.  S.  398,  108  ECL  898,  148  Reprint 
600;  Berridge  v.  Ward.  10  C.  B.  N.  S. 
400,  100  ECL  400,  142  Reprint  607. 

[a]  A  stmsti  opened  and  long  ac- 

auiesced  in,  should  be  regarded  as  a 
xed  monument.  Pere  S^rquette  R. 
Co.  V.  Graham.  160  Mich.  219,  114 
NW  68;  Hoffman  v.  Port  Huron,  102 
Mich.  417,  60  NW  831:  Van  Den 
Brooks  V.  Correon,  48  Mich.  288.  12 
NW  206;  Twosood  V.  Hoyt,  42  Uleh. 
609,  4  NW  445. 

[b]  The  oall  for  tlw  osatsr  of  an 
•xtmalon  of  a  street  is  not  eo  nomine 
a  tlxtd  monument,  where  the  street 
up  to  that  time  had  not  existed,  but 
an  established  avenue  Is  a  monu- 
ment which  may  properly  be  used  to 
mark  boundaries.  Gmtar  v.  St  Clalr, 
288  Mo.  617,  142  SW  291. 

74.  See  cases  Infra  this  note. 

Sa]  A  "elaadnC  Is  a  permanent 
ect  within  the  rule  that  monu- 


f  enees,  trees,  hedg«s,  naingi  and  rooks,  and  the 

like."" 

[4  10]  b.  Ideaitiflcation.  Where  a  natural 
monument  is  called  for  in  the  description  of  the 
boundaries  of  land,  thO'  identification  of  the  object 
intended  by  the  description  is  to  be  determined  by 
^  fair  and  reasonable  construction  of  the  whole 
instrument,  r^ard  being  had  in  all  cases  to  the 
true  intent  of  the  parties  as  expressed  therein." 
U]   3.  Aitiflcial  Monmnentw  and  Marks— 

menta  oontrol  oonrms  and  dlstaBeas. 
Jackson  v.  Wldger,  7  Cow.  <N.  T.) 
728. 

[b]  *mat»omf  -aumg  teeok;" 
''esMk.'*— The  oalls  m  government 
Held  notes  for  "bottom,"  "spring 
brook,"  and  "creek"  refer  to  perma- 
nent objects,  within  the  rules  of  the 

Sneral  land  office,  declaring  that  the 
antlfleotlon  of  permansnt  objects 
in  field  notes  affords  the  best  means 
of  rsloaatlnjs  missing  corners,  and 
the  three  calls,  in  the  absence  of  any 
evidence  of  any  change  In  any  of 
them,  unite  In  the  relocation  of  a 
lost  comer.  Llnd  v.  Hustad.  147  Wis. 
66,  132  NW  768. 

(c1  Bwrylag  hlll^Wbere  an  an- 
cient town  grant  described  land  as 
being  bounded  "southwest  by  the 
skirts  of  the  burying  hill  as  far  as 
Is  laid  out  and  marked  round"  and 
gAV6  the  grantiaeB  liberty  to  feed  on 
the  burying  hill,  it  was  held  that  the 
burylttg  hill  should  -be  considered  as 
a  monument  and'  not  as  a  lot  ex- 
cepted, out  of  the  grant  Charles- 
ttivn  V.  Tufts.  Ill  atass.  848. 

[d]  Oalturable  lands^A  require- 
ment in  a  grant  that  tne  boundary 
lines  shall  be  run  so  eis  to  Include 
certain  culturable  lands  Is  a  call  for 
a  natural  object  which  will  control 
courses  and  distances.  Clark  v.. 
Hills,  67  Tex.  141,  2  SW  356. 

[ej  A  tree  is  a  flxed  natural  ot>- 
Ject,  and  as  a  monument  It  Is  as 
durable  as  a  post  or  a  stake. 
Qulmby  v.  Boyd.  8  Colo.  194,  6  P 
462. 

[f]  A  awaanp  Is  a  natural  monu- 
ment Brooks  V.  Britt  16  N.  C.  481; 
Hartsfleld  v.  Westbrook.  2  N.  C.  268. 

[g]  Ths  nm  of  a  swaaw  is  a  nat- 
ural monument.  Rowe  v.  Cape  Fear 
Lumber  Co.,  188  N.  C.  433,  46  SE  830. 

[h]  '  Wbat  are  not  permansnt 
aomoMnts^d)  A  covenant  In  a 
deed  that  the  premises  are  free  from 
encumbrances,  "except  a  right,  which 
Is  reserved,  to  draw  water  at  the 
well  on  the  west  line  of  said  land," 
where  the  description  In  the  deed  lo- 
cated the  well  about  eleven  feet  from 
the  line,  was  held  to  create  an  ease- 
ment against  the  grantee,  and  not 
to  make  the  well  a  monument  fixing 
the  west  line  of  the  premises.  Ua- 

rlre  V.  Sturtevant,  140  Hass.  268, 
NE.644.  (2)  So  It  was  held  that 
a  deed  which  called  for  "the  middle 
of  the  creek  In  Its  natural  bed  when 
the  pond  Is  exhausted"  made  a  shift- 
ing Doundary  and  not  a  flxed  land- 
mark. Prlmm  v.  Walker,  38  Ho.  94. 
(3)  Stakes,  being  generally  regarded 
as  Imaginary  boundaries,  are  not 
such  permanent  boundaries  of  land 
as  to  control  calls  for  course  and 
distance.  Mann  v.  Taylor.  49  N.  C 
272.  69  AmD  760;  Reed  v.  Shenck.  14 
N.  C.  66.  (4)  Wooden  stakes  or  pins, 
about  on  Inch  square,  driven  down 
at  tiie  comers  or  lots,  do  not  con- 
stitute permanent  monuments.  Bast 
v.  Mason,  165  Mo.  A.  718.  148  SW  895. 
TS.  Perry  v.  Pratt,  81  Conn.  438. 
"A  tree  may  be  torn  up  by  the 
roots  In  a  storm,  an  imbedded  stone 
dug  up  and  removed,  a  stump  be  oblit- 
erated by  decay,  and  the  course  of  a 
stream  be  changed  by  avulsion,  and, 
when  that  which  apparently  was 
flxed  and  stable  becomes  displaced 
and  unstable,  It  may  no  longer  be 
employed  in  convejrances  to  define 
boundary  lines."  Kidder  v.  Smith, 
(Mo.  A.)  180  SW  1061,  1062. 

76.  Miles  Land  Co.  v.  Hudson  Coal 
Co.,  246  Pa.  11,  13.  91  A  1061. 

77.  U.  S.— Home  v.  Sn)Ith,  169  U. 
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a.  Wlut  Axe.   Artificial  monnmentB  are  landmarks 

or  signs  erected  by  the  hand  of  man.'" 

[4  12]  b.  IdantiflcatlaL  The  determination  of 
what  monument  is  intended  by  the  description  is 
a  qaestion  of  eonatmotion  dependent  on  the  terms 
of  the  entry,  patent,  or  conveyance,  its  identity 
being  a  question  of  fact  determinable  by  the  jury."* 
[$13]  c.  Belocatioa  of  Lost  UoniimeiLt.  When 
mouumenta  designating  the  boundaries  of  land  are 
obliterated  and  eanaot  be  fotmd,  they  are  to  be  re- 
located by  the  field  notee  and  plata  of  the  original 
survey."* 

[$  14]  4.  Oomera — a.  In  Oeneral — (1)  M^^^'f 
of  Locating.    As  far  as  practicable,*^  the  actual 


course  of  the  surveyor,  aa  shown  by  marked  Unee 
or  monuments,  wiU  be  followed  in  locating  vomers ; 
but  where  these  do  not  exist  or  cannot  be  eetab- 
lished,  the  eonrsee  and  distances  called  for  will 
goveriK^  The  general  ml«  as  to  the  meaaurememt 
of  distance  govern"  where  a  oomw  is  described 
as  being  located  a  certain  distance  from  a  given 
point.^  The  goieral  rule  is  said  to  be  that  a  stake 
is  not  sufficiently  definite  to  be  considered  a  be- 
ginning comer,  but  this  rule  obtains  only  in  cases 
where  there  are  no  data  presented  in  the  descrip- 
tion from  which  the  true  location  of  the  stake  can 
be  determined."" 

15]     (2)    Identlficatio&— (a)    In  OeneraL 


S.  40,  IS  set  9B8,  40  U  ed.  68:  Rey- 
nolds V.  McArthur.  2  P«t.  ilT.1  L. 
ed.  470:  Meredith  V.  Ploket,  9  Wheat. 
673,  6  L  ed.  163. 

Cal. — Irving  v.  Cunnlnsbam,  68  Cal. 
306. 

Ky. — Thurston  v.  Hosterson,  9 
Dana  228;  Reid  v.  lAnrford,  8  J.  J. 
Marsh.  420;  Lillard  v.  Henaeraon,  3 
A.  K.  Marsh.  BS6;  Smith  v.  Reed,  1 
A.  K.  Marsh.  2S9;  Marshall  v.  Bull- 
itt. 1  Bibb  2:  Smith  v.  Blvans, 
Hurbes  169;  Herndon  T.  Hogan, 
Hushes  3. 

Me. — Nelson  v.  Butterfleld.  21  Me. 
220. 

N.  H. — Bowman  v.  Farmer,  8  N. 
H.  402. 

N.  T. — ^Frler  v.  Jackson,  8  Johns. 
496; 

N.  C. — Jones  v.  Bunker,  83  "N.  C. 
824;  Brooks  v.  Brltt.  16  N.  C.  481; 
Den  V.  Poster,  S  N.  C.  871. 

Oh. — Benner  v.  Flatter,  8  Oh.  504. 

Pa.~MUler  v.  Cure,  106  Pa.  168, 
64  A  721. 

[a]  Oonimon  eonsMit  a&A  (eawal 
MpasatloiLf— Where'  an  entry  oalls 
tor  the  main  fork  ot  a  ereek,  and 
there  are  three  foriis  or  branchsa  of 
nearly  equal  slse,  the  locator  Is  at 
liberl?  to  take  as  the  main  fork  the 
one  fixed  on  aa  sntdi  by  commow  coh- 
aent  and  general  reputation,  al- 
thou^  nature  had  not  distlnrulshed 
it  as  such.   Whltaker  v.  HUl,  1  Blhb 

OoKtnl  ^satte*  of  zfteqxa^ 

Where  an.eivresalon  equally  fits  two 
natural  objects,  one  a  matter  of  rtib- 
ord  and  the  other  not,  that  of  record 
ahalt  be  understood  as  Intended. 
Mosby  V.  Garland,  1  Bibb  (Ky.)  84. 

Tc]  immerloal  IdentUlOatloii^ 
Where  the  third  creek  from  the 
mouth  of  a  river  Is  called  for  In  an 
entry,  the  creek  Intended  must  be 
taken  according  to  the  numerical 
order  of  creeks,  unless  some  other 
stream,  from  general  reputation  and 
notoriety,  has  been  so  considered. 
Watts  V.  Llndsey,  7  Wheat.  (U.  S.) 
168,  5  L.  ed.  423.  See  also  MoClure 
V.  Byne.  1  Bibb  (Ky.)  86  (disousslng 
the  rule). 

78.  Cal. — Wise  v.  Burton,  78  Cal. 
166.  14  P  678  <a  house). 

Colo. — Pollard  v.  Shlvely.  6  Colo. 
309. 

Iowa. — Sayers  v.  Lyons,  10  Iowa 
249. 

Mo. — Jones  v.  Poundstone,  102  Mo. 
240,  14  8W  824. 

Oh.— Alshire  v.  Hulse,  Wright  170. 

Pa. — Pennsylvania  Canal  Co.  v. 
Harris,  101  Pa.  80. 

[a]  ninstratloiia. — (1)  Post  be- 
tween adjoining  land  owners.  Al- 
shire V.  Hulse,  Wright  (Oh.)  170. 
See  Law  v.  Hempstead,  10  Conn.  23 
(where,  under  the  circumstances  of 
the  case,  a  post  not  referred  to  in 
the  deed  was  rejected  as  an  artificial 
monument).  (2)  A  rallrgad.  Sayers 
T.  Lyons,  10  Iowa  249.  O)  Stakes. 
Jones  V.  Poundstone,  102  Mo.  240,  14 
SW  824.  Compare  Cox  v.  Freedley, 
S3  Pa.  124.  76  AmD  584  (where  stakes 
were,  under  the  circumstances,  re- 

iected).  (4)  In  determining  the  exact 
ocatlon  of  the  ground  taken  by  the 
commonwealth  for  the  use  of  a  canal, 
a  sharply  defined  cut  In  the  bank  or 
rock  on  the  side  of  the  canal  may 


be  taken  as  a  monument.  Pennsyl- 
vania Canal  Co.  v.  Harris,  101  Pa 
80. 

[b]  A  fence  claimed  by  defend- 
ants In  ejectment  for  many  years  to 
mark  the  boundary  between  their 
lands  and  plaintiffs  is  a  monument. 
Perlch  V.  afo,urer,  (C^al.  A.)  IBB  P  471. 

[c]  a  stump,  hewed  and  marked, 
may  be  adopted  as  a  location  post, 
but  the  descriptive  survey  should 
give  both  tta  real  and  aaal^ied  char- 
acter.   Pollard  V.  Shlvely,  6  Colo. 

309. 

[d]  Deslgmtloits  for  adjaosnt  an>- 
vers  ar«  arUflolal  objects  in  deter- 
mining the  boundaries  of  grants. 
Crosby  V.  Stevenson,  (Tex.  cTv.  A.) 
IB6  SW  1110. 

[e]  OaU  for  adJoitt«i  doas  not  In- 
clnde  ttOBUmaat. — ^Where  each  block 
of  surveys  Is  separate  and  complete 
in  Itself,  the  call  of  a  tract  in  one 
block  for  an  adjolncr  in  another  does 
not  make  the  monument  of  the  ad- 
jolner  the  montunent  of  the  latar 
block.  Orier  v.  Pennsylvania  Coal 
Co.,  128  Pa.  79.  IS  A  480, 

[t]  u  Is  fanmatanai  br  -wfeou  a 
stale  was  set,  where  a  boundary 
Is'  determlnabla  by  Its  location  and 
extstenec.  lAmpa  v.  B^nnady,  66 
Wis.  849,  14  NW  48. 

n.  Conn. — ^Fltsgerald  r.  Brannan. 
67  Conn.  611,  18  A  748. 

Oa. — Hammond  v.  Oeo%e,  116  Oa. 
792,  793,  48  SB  58  fcit  CydL 

Mass—White  v.  Bliss,  8  Cnsh.  810. 

N.  H— Sanborn  v.  CIomAi.  40  M.  H. 
31 6« 

N.  J.— Opdyke  V.  Stephens,  28  N. 
J.  I»  88. 

Tex. — ^WilllMns  v.  Beckham,  6  Tex. 
Civ.  A.  739,  86  SW  662. 

[a]'  Xasnfflelattt  Iflentitlostlotii 

round  stake,  four  inches  in  diameter, 
set  loosely  six  Inches  In  the  ground 
between  two  convenient  reference 
points  within  four  feet  of  it,  with 
two  biases  on  It  and  an  Inscription, 
In  lead  pencil,  of  the  figures  "3- 
2309"  on  the  later  blase,  does  not 
fill  the  description  of  a  post  four 
inches  square,  with  the  flgures  "3- 
2309"  cut  into  it,  set  firmly  in  the 
ground,  where  no  reference  points 
are  available.  Resurrection  Oold  Mln. 
Co.  V.  Fortune  Oold  Mln.  Co.,  129 
Fed.  668,  64  OCA  180. 

SO.  Sawyer  v.  Cox,  63  111.  180; 
McCllntock  V.  Rogers,  11  111.  279: 
Otis  V.  Moulton,  20  Me.  206;  DIehl 
V.  Sanger,  39  Mich.  601. 

[a]  Bireot  of  ptaotteal  location^ 
Where  the  monuments  of  the  original 
survey  have  disappeared,  the  ques- 
tion where  they  were  located  is  to 
be  determined  by  the  practical  loca- 
tion of  the  lines,  made  at  a  time 
when  the  original  monuments  were 
presumably  in  existence,  and  prob- 
ably well  known.  Dlehl  V.  Zanger, 
39  Mich.  601. 

[b]  la  relocating  lost  moanments 
designating  the  boundaries  of  gov- 
ernment lands,  resort  must  be,  nad 
to  other  known  lines  and  monuments 
as  a  basis  of  survey.  Sawyer  v. 
Cox,  63  111.  130. 

[c]  Object  of  reanrvey. — A  resur- 
vey,  made  after  monuments  of  the 
original  survey  have  disappeared.  Is 
for  the  purpose  of  determining  where 
they  were,  and  no<  where  they  ought 


to  have  been.  Dlehl  v.  Zanger,  39 
Mich.  601. 

[d]  Where  two  momuaeBts  and 
tha  langth  ukd  oouse  of  tha  Una  be- 
tween them  are  given,  but  one  of 
the  monuments  cannot  be  found,  tlie 
location  of  the  lost  monument  Is  to 
be  ascertained  by  measuring  the 
given  length  of  line  from  the  known 
monument  on  Its  courae,  and  not  by 
a  reference  to,  and  in  conformity 
with,  the  length  of  other  oorrespond- 
Ing  lines  on  the  same  tract,  on  whlcA 
menumenta  have  be«i  preserved. 
Otis  v.  Moulton,  20  Me.  2067 

81.  [a]  la  oaaa  of  unaartalator  the 
intention  of  the  parties,  as  shown 
by  the  instrument.  In  connection 
with  the  surrounding  ciroumstancea. 
will  controL  Anderson  v.  Scott,  76 
Mich.  800.  42  NW  99L 

[b]  VzacOoal  loaaUoa^Daacrib- 
ing  a  boundary  line  aa  commencing 
at  a  tree  does  not  necessarily  fix 
the  point  aa  at  the  center  of  tha 
tree,  but.  with  proof  of  an  actual 
division  and  occupation  on  a  Una  be- 

Snnlng  at  the  outer  sur&oe  or  near 
e  tree,  tha  dead  may  be  interpratad 
in  conformity  with  tha  practical  ef- 
fects BO  given  to  it  by  tha  partias. 
Stewart  v.  Patrick.  88  N^T.  4B0. 

aa.  U.  S.— Ayera  V.  Wataoii.  118 
U.  S.  694,  6  set  641,  88  Zj.  ed.  109S. 

Iowa. — ^Leathers  v.  Oberlander,  189 
Iowa  179,  117  NW  80. 

Kan.— BaUer  v.  Hippie,  88  Kan. 
S16.  148  P  600:  In  re  Rlohardaon.  74 
Kan.  S67,  87  P  678. 

Mo.— Garter  v.  Homback,  189  Mo. 
838,  40  SW  888. 

Pa.— Morse  v.  Rollins,  121  Pa.  587. 
16  A  646. 

Tex. — LalTerty  v.  Stevenson,  (Civ. 
A)  186  SW  216.  And  see  Thatcher 
V.  Matthews,  101  Tex.  122,  lOB  SW 
317  (recognising  the  rule). 

[aj  If  tha  calls  U  ttie  field  wUm 
are  iaeonslataat,  ao  as  to  make  tha 
looatUa  of  tha  trna  Una  aacaztaln, 
those  calls  must  be  adopted  which 
are  most  oonslstent  with  the  sur- 
veyor's intention,  as  shown  by  the 
field  notes  and  the  surrounding  cir- 
cumstances. LAffierty  v.  Stevenson, 
(Tex.  Civ.  A.)  136  SW  216. 

lb]  Katldlan  followed. — The  mag- 
netic and  not  the  true  meridian  was 
held  to  be  the  proner  guide  for  as- 
certaining the  beslnning  of  a  sur- 
vey. Vance  v.  Marshall,  S  Bibb 
(Bfy.)  148. 

[cj  Test  sarvajai — ^When  the  ac- 
curacy of  the  starting  points  taken 
for  test  surveys  Is  merely  matter 
of  speculation,  they  cannot  be  used 
to  fix  a  disputed  boundary  between 
two  lots,  when  the  dispute  arises 
from  a  discrepancy  which  afCects  all 
the  lots  in  the  block,  and  which  must 
therefore  be  apportioned  among 
them.  Relmers  v.  Qolnnln,  49  Uich. 
449,  IS  NW  818. 

83.  See  Infra  i  VI  M  sag. 

84.  Me.— Bradley  v.  Wllsoo,  68 
Me.  367. 

Mass. — Wellfieet  v.  Truro,  9  Allen 
137;  Cleaveland  v.  Flagg,  4  Cush.  76. 

Minn. — Chan  v.  Brandt.  46  Minn. 
98.  47  NW  461. 

N.  H.— Kendall  v.  Qreen.  87  N.  H. 
567,  48  A  178. 

Tenn.— Bums  v.  Oreaves,  Cooke  76. 

8B.   Crowell  v.  Jonea,  167  N.  C. 


For  latar  easas.  daralopmaBta  and  ehaafas  In  the  law  see  cumulative  Annotations. 
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What  constitnfes  the  true  corner  ealled  for  in  an 
entry,  grant,  or  eonveyanoe  is  a  question  of  con- 
struction for  the  court;  its  identification  is  a  ques- 
tion of  fact  for  the  jury."  Where  a  comer  called 
for  is  a  known  and  ascertained  point,  or  one  that 
can  be  ascertained  and  fixed  on  the  ground  by 
proper  examinations  or  surras,  the  true  location 
of  snefa  comer  is  the  one  referred  to  in  the  grant 
or  eonveyance.*'  Where  the  initial  point  in  the 
description  in  a  deed  vas  a  street  comer  the  loca- 
tion of  which  was  a  matter  ,  of  general  notoriety, 
buildings,  sidewalks,  and  streets  making  its  location 
evident,  the  parties  mast  be  presmned  to  hare  dealt 
with  the  understanding  that  the  comer  was  located 
at  the  muTflTBally  aoeopted  place  zather  than  where 

3gS,  3S8,  S3  SB  6&1  (holdlnB  that  the 
following  location  la  sufficiently  defi- 
nite: "Beslnnlnc  »i  stake  at  the 
point  In.tbe  center  of  the  public  road 
wbere  It  crosses  the  Piedmont  Ball- 
war  Company,  runs  tbence  east  with 
the  right  of  way,  etc."). 

88.  Ind. — Montsomery  t.  HinSB, 
114  Ind.  221.  38  NB  1100. 

Ky. — HcCracken  v.  Bowmar,  1  A. 
K.  Harsh.  137, 

Hd. — Rleman  v.  Baltimore  Belt  R- 
Co..  81  Hd.  es.  81  A  444:  Hanson  v. 
Campbell.  30  Md.  223:  'Wilson  v.  In- 
loes,  6  Gill  121.  • 

N.  H- — ThomiMon  V.  Kla.  60  N.  H. 
S«l 

N.  T.— Raynor  v.  Tlmerson.  46 
Barb.  S13. 

N.  C— Belk  V.  Vance,  165  N.  C. 
173.  St  SB  946:  Safret  v.  Hartman, 
B2  N.  C.  199;  Beeton  v.  Chesnut,  20 
N.  C  896. 

Or. — Raybum  t.  Wlnant,  16  Or. 
313,  16  P  688. 

Tenn^TeUico  Mfg.  Oo.  V.  WU- 
lluas,  <Cb.  A.)  59  SW  1076. 

Tez^DavIdson  T.  Rlllen,  66  Tex. 
4H.  4  8W  661;  Davis  t.  Coleman.  16 
Tex.  CIT.  A.  310.  40  ffW  606. 

VL— Newton      Eddy,  23  Vt  319. 

Wash. — Isensaa  t.  PeatM>dy.  8 
Wash.  660,  36  P  700:  Edson  v.  Kxiojl. 
t  Wash.  642.  36  P  698. 

W.  Va. — Bowers  v.  IMeklnson,  30 
W.  Va.  709.  6  SB  336. 

[a]  A  iBlsflesartptlon  in  a  deed 
of  the  boundary  as  DeKlnning  at  the 
northwest  comer  and  running  west 
was  held  Immaterial,  being  evidently 
Intended  for  the  northeast  corner. 
Thompson  V.  Ela,  60  M.  H.  662. 

[b]  Begliiiilng  OA  street. — Where, 
according  to  the  description  In  the 
deed,  land  conveyed  begins  on  a  cer- 
tain street,  at  the  division  line  be- 
iween  the  lot  conveyed  and  the  next 
continuous  lot.  the  true  Import  Is 
the  point  wbere  that  division  line 
Intersects  the  marginal  line  of  said 
street.  Hanson  v.  Campbell.  20  Md. 
iii.  To  same  effect  Montgomery  v. 
HlncB,  134  Ind.  221.  33  NB  1100: 
Rteman  v.  Baltimore  Belt  R.  Co.,  81 
Xd.  68.  31  A  444;  Sibley  V.  Holden, 
10  Pick.  (Mass.)  249.  20  AmD  S21. 
Compare  Dean  v.  Ixtwell,  136  Mass. 


Si  (discussing  the  rule). 

[c]  aegliudiijr  at  rtaka^Where  a 
deed  locating  the  south  line  of  an 
ancient  highway  described  it  as  "be- 
ginning at  a  stake  planted  on  the 
vast  side  of  the  millpond  creek,  on 
the  north  side  of  a  small  worm  put- 
ting out  of  a  small  creek,"  It  was 
held  that  the  beginning  corner  was 
at  the  Junction  of  the  worm  with  the 
o^k,  and  not  at  the  head  of  the 
worm,  two  hundred  and  slxty-flve 
feet  away.  Roosevelt  v.  Shapiro,  86 
^'  J.  U  626.  627.  90  A  205. 

87.  U.  S. — Hartshorn  v.  Wright, 
11  P.  Cas.  No.  6.169,  Pet.  C.  C.  64; 
Rutledge  v.  Buchanan,  21  P.  Cas.  No. 
12.177.  Brunn.  CoL  Cas.  237,  Cooke 
(Tenn.)  363. 

Cal. — Powers  v.  Jackson.  50  Cal. 
419. 

Ky. — Creech  v.   Johnson,   116  Ky. 
111.  76  aw  186,  26  KyL  667. 
_  He.— Wlswell  v.  Marston,  64  Me. 
-iO;  Moore  v.  Orlffln.  22   Me.  S60: 
Pride  V.  I^t,  18  Me.  116. 


Mass. — Sparhawk  v.  Bagg,  16  Oray 
583;  Cleaveland  v.  Ftagg,  TCush.  76; 
Cornell  v.  Jackson,  9  Metb.  160. 

Mlcb.— Verplank  v.  Hall.  27  Mich. 
79. 

Mo. — Coe  V.  Bitter,  86  Mo.  277. 
N.  J.— Smith  V.  State,  23  N.  J.  L. 
712   faff  23  N.  J.  L..  180];  Den,  v. 
Van  Houton,  21  N.  J.  L.  61. 

Tenn. — Rucker  t.  Vaughan,  Peck 
271;  Hitchcock  v.  Southern  Iron,  etc., 
Co.,  (Ch.  A.)  38  SW  688. 

Tex. — Morgan  v.  Mowles,  (ClT.  A.> 
61  BW  166;  Cox  v.  FlnluT  (Civ.  A.) 
41  SW  9B. 

Va. — Smith  V.  Chapman,  10  Oratt. 
(51  Va.)  446. 

Wis. — Parkinson  v.  McQuald,  64 
Wis.  473,  11  NW  683;  Qove  V.  White, 
20  Wis.  426. 

[a]  The  aotaal  eonw  eaUsA  for 
tM  the  true  ons,  rather  than  an  imag- 
inarr  corner  not  known  at  the  time 
of  the  grant  or  conveyanoe,  but  dis- 
covered^ by  a  Bubseansnt  survey. 
Smith  V.  State.  28  N.J.  U  719  [aft 
23  N.  J.  L..  130];  Den  v.  Van  Houten, 
22  N.  J. -Lu  61.  To  same  effect  Ray- 
nor T.  Tlmeraon,  46  Barb.  (N.  T.) 
618. 

_  [b]  •nflalsBn'  of  OMKvlptloa^ 
To  establish  a  beginning  atid  other 
comers  of  a  granl,  It  is  not  indis- 
pensably necessary  that  they  should 
be  marked,  if  they  can  be  established 
by  other  descriptions  sufficiently  cer- 
tain to  enable  the  surveyor,  a  chain- 
bearer,  or  others  to  And  them. 
Rucker  V.  Vatychan,  Peek  (Tsnn.) 
271.  To  same  ^eot  Coe  v.  Rlttar,  86 
Mo.  277. 

re]  The  marfcing  of  a  tree  tor  the 
beginning  of  a  looatloa  Is  not  com- 
petent evidence  to  prove  the  corner 
called  for  in  a  grant,  unless  by  some 
expression  In  the  grant  It  Is  evident 
that  the  tree  which  It  calls  for  is 
the  one  marked  In  the  location.  Rut- 
ledge  V.  Buchanan,  21  F.  Caa  No. 
12,177,  Brunn.  Col.  Cas.  237.  Cooke 
(Tenn.)  863. 

88.  Crandall  t.  Mary,  67  Or.  18. 
136  P  188. 

89.  See  infra  IB  114-166. 

90.  Cal. — Reyburn  v.  Booker,  32 
P  694;  Gordon  v.  Booker.  97  Cal.  686,> 
32  P  693.  See  also  Reynler  v.  BIton, 
138  Cal.  804,  66  P  ?4»  (discussing 
the  rule). 

Ky. — Thornberry  v.  Churchill,  4  T. 
B.  Mon.  29,  16  AmD  125;  Wlshart  V. 
Coaby,  1  A.  K.  Marsh.  882. 

Md. — Wilson  V.  Inloes.  6  GUI  121; 
Boreing  v.  filngery,  4  Harr.  &  M.  398; 
Helms  V.  Howard,  2  Harr.  A  M.  67. 

N.  Y. — Muhlker  t.  Ruppert,  134  N. 
Y.  627,  26  NE  313  [alt  66  N.  T.  Super. 
369,  14  NTSt  7343. 

Pa. — Parks  v.  Boynton,  98  Pa.  870. 

Tenn. — Holland  Overton.  4  Terg. 
481. 

Tex. — Booker  v.  Hart,  77  Tex.  146, 
12  SW  16;  McAnlnch  v.  Freeman.  69 
Tex.  445,  4  SW  369:  Hunt  v.  O'Brien, 
(Civ.  A.)  60  SW  487. 

Va.— Marlow  t.  Bell.  18  Gratt  (64 
Va.)  627. 

[a]  BrUesM  ImmA  om  wmraes 
and  distanoea  from  other  known 
points  Is  admissible  to  fix  a  comer, 
where  no  corner  is  found,  but  never 
to  change  the  location  of  an  original 
comer    whsn    found.     Qordon  v. 


a  new  surrey  might  ptwsibly  place  it."*  In  cases 
of  uncertainty  the  (rcneral  rules  as  to  the  relative 
importanee  of  eonflieting  calls'*  apply  in  full 

force."" 

C$  16]    (b)  IMBtabUshment  of  Lost  Ooraer. 

The  rule  for  determining  lost  comers  of  a  survey, 
when  some  remain,  is  to  run  the  lost  lines'  accord- 
ing to  the  courses  and  distances  in  the  survey,  un- 
less the  lines  so  run  do  not  close  the  survey  with 
the  comers  remaining,  in  which  ease  the  courses 
in  the  survey  must  be  followed  and  th^  distances 
disregarded,  and  if  the  survey  eannot  then  be  made 
to  close,  the  courses  themselves  must  be  deviated 
from,*^  The  object  is  always  to  carry  into  effect 
what  wks  done  or  attempted  to  be  done  when  the 

Booker.  97  Cal.  686,  32  P  593. 

[b]  There  no  corner  was  ever 
made  and  no  lines  appear-  running 
from  the  other  corners  toward  the 
one  desired,  the  place  where  the 
courses  and  distances  will  Intersect 
Is  the  corner.  If,  however,  a  marked 
line  can  be  found.  It  must  be  pursued 
as  far  as  possible;  Cut  If  It  does  not 
extend  to  the  Intersection,  then  the 
course  of  the  patent  must  be  taken 
until  the  Intersection  is  made. 
Thornberry  v.  Churchill,  4  T.  B.  Mon. 
(Ky.)  29,  16  AmD  126:  Wlshart  V. 
Cosby,  1  A.  K.  Marsh.  (Ky.1  882. 

SI.  Ala. — Billlngsley  v.  Bates,  SO 
Ala.  376,  68  AmD  126. 

Ky. — Combs  V.  Valentine,  144  Ky. 
184.  1X7  SW  1080:  Stacy  V.  Alex- 
ander, 143  Ky.  IBS.  186  8W160;  Ram- 
sey Morrow,  183  Ky.  486,  118  SW 
296:  Chambers  v.  Tharp.  99  8W  827, 
29  271:  Buckner  v.  Hendrlok, - 


1  SW  646,  i  Kyi*  847:  Wlshart  v. 
Cosby,  1  A.  X.  Marih.  882:  Bryan  v. 
Beekley.  LinTSeL  Cas.  91,  12  AmD 
376:  Ebggan  v.  Wood,  Ky.  Deo,  273; 
Batdiley  v.  Bryan,  Ky.  Dec.  91. 

X*. — Zerlngue  v.  Harang,  17  La. 
849, 

^UA,—WVb  v.  EMTd.  1  Harr.  ft  X 

Minn.— Wetle  v.  Flegel,  112  Minn. 
446,  128  NW  677. 
^^Tenn. — Qaraer  v.  Norrle,  1  Terg. 

„  Tex^Knlppa  v.  Umlang,  (Civ.  A.) 
27  SW  916. 

tJUh. — Washington  Rock  Co.  v. 
Toung.  29  Utah  108,  SO  P  88S,  110 
AmSR  666. 

Wis. — Lewis  v.  Prlen,  98  Wis.  87. 
78  NW  664. 

See  Wentiel  v.  CHaussen,  26  S.  D. 
89,  127  NW  621  (discussing  the  rule). 

"However  unsatisfactory  It  may  be 
to  establish  lines  with  only  one 
corner  In  the  original  survey  to  be 
governed  by.  It  Is  often  the  best  that 
can.be  done,  and  it.  Is  the  settled 
practice  in  locating  lines  to  begin 
at  a  known  corner  and  treat  it  as  the 
beginning  corner  when  the  other 
corners  are  lost,  and  to  And  and 
locate  the  other  corners  by  the 
courses  and  distances  mentioned  In 
the  survey."  Ewell  v.  Hauaer.  140 
Ky.  459.  462.  131  SW  186. 

Ca]  "Kost  meander  otuners  are  to 
be  restored  by  running  the  line  from 
the  nearest  known  corner  the*  direc- 
tion and  distance  called  for  by  the 
notes  of  the  original  survey."  Sim- 
mons V.  Jamleson.  82  Wash.  819.  7S 
P  700. 

[b]  Tram  what  oomsr  survey 
must  starts— In  detumlnlng  the  lo- 
cation of  lost  comers  of  a  survey 
when  some  remain,  the  surveyor  may 
In  hia  discretion  proceed  from  the 
corner  which  can  most  easily  ba 
found.  He  Is  not  limited  to  that  one 
which  was  the  beginning  of  the  sur- 
vey, and  he  may  also  proceed  either 
to  the  rifl^t  or  to  the  left  from  such 
comer.  Beekley  v.  Bryan,  Ky.  Dec 
91. 

[c]  V3t«M  ooraera  -maT^i^g  three 
•Beassatara  Itnes  of  a  survey  are  lost 

the  distances  of  the  three  lines  will 
be  altered  proportionately  to  make 
them  conform  to  the  known  parts  of 
the  boundary  rathar  (™"V~t9~f^|V> 
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sorrey  tsb  made.'*  In  renewing  lost  eomers,  al- 
lowance should  be  made  for  variation  in  the  mag- 
netic needle  since  the  date  of  the  original  surrey, 
and  the  courses  and  distances  should  not  be  departed 
from,  except  when  necessary.  In  making  measure- 
ments allowance  should  be  made  for  unevenness  of 
the  ground.*^ 

17]  (3)  Ooutrol  of  Begimung  Oomer.  While 
in  some  jurisdictions  the  banning  comer,  when 
established,  is  held  to  be  of  controlling  authority," 
and  whild*,  as  a  general  proposition,  it  is  un- 
doubtedly true  that  mistakes  are  less  likely  to 
occur  in  relation  to  the  starting  point  than  in  re- 
spect to  succeeding  calls,"'  nevertheless,  the  true 
rule  seems  to  be  that,  when  the  succeeding  calls  a^e 
as  readily  ascertained  and  are  as  little  liable  to 
mistake,  they  are  of  equal  d^ity  with,  and  may 
control,  the  first"  And  where  the  beginning  comer 


desU^ated  in  the  deed  is  obviously  false  as  not 
being  on  the  grantor's  land,  it  sfaoiild  be  rejected, 
and  the  b^innii^  comer  should  be  run  from  a 
point  at  which  the  grantor's  land  commences.'" 
Of  course,  if  the  beginning  corner  is  the  only  one 
marked  on  the  ground  it  is  necessarily  of  control- 
ling  force,""  as  is  also  the  case  where  the  begiuBing 
comer  is  the  only  comer  which  can  be  ascertained 
from  the  description  with  any  degree  of  certainty.*' 
18]  b.  QoTenunent  Oomen — (1)  Oouclusim- 
ness.  Original  comers,  as  estabUshed  by  the  gov- 
ernment surveyors,  if  they  can  be  found,  or  the 
places  where  they  were  originally  established,*  if 
they  can  be  definitely,  determined,  are  concinaive  on 
all  persons  owning  or  holding  with  reference  there- 
to, without  r^ard  to  whether  they  were  located 
correctly  or  not,^  and  must  remain  the  tme  comers 
or  monuments  by  which  to  determine  the  boiind- 


cally  alter  the  course  of  one  of  the 
lines.  Morgan  Kenfro,  99  BW  Sll, 
30  KyL  S3  8.  . 

[d]  If.  than  Is'  eUltttatloa  of 
only  a  porUoa  of 'oae  of  tho  boaadury 
lines  leading  to  the  lost  corner,  th.e 
remaining  portion,  whether  straight 
or  not  as  marked,  must  be  considered 
as  established;  and  the  corner  must 
be  presumed.  In  the  absence  of  evi- 
dence to  the  contrary,  to  be  at  the 
point  where  the  marked  line.  If  con- 
tinued, would  Intersect  the  next  line. 
But  If  the  lost  corner  la  proved  to 
have  been  at  another  point,  the  lost 
portion  of  the  boundary  must  be  as- 
certained by  running  a  straight  line 
from  the  point  at  which  the  marks 
disappear  to  that  corner.  BlUlngs- 
ley  V.  Bates.  30  Ala.  376,  68  AmD 

[e]  "Where  vestiges  of  an  saoieat 
howLuxr  are  to  he  seen  new  posts 
Should  be  fixed,  hut  they  must  be 
placed  where  the  former  limit  or 
fence  stood,  without  regard  merely 
to  the  title  papers.  Zermgue  v.  Ha-> 
rang,  17  La.  349. 

9a.  Ramsey  v.  Morrow,  188  Ky. 
486,  lis  SW  296. 

-  B8.  Bryan  v.  Beckley.  Utt.  Set. 
Cag.'  (Ky.)  91,  12  AmD  27«;  Beckley 
V.  Bryan.  Ky.  Dec.  91. 

9*.  Ocean  Beach  Assoc.  v.  Yard. 
48  N.  J.  Kq.  72,  20  A  763  [aft  49 
N.  J.  Eq.  306,  24  A  729  ];  In  re  Park- 
way, 209  N.  T.  344,  103  NB  K08  (at 
least  In  the  absence  of  some  Irrecon- 
cilable Inconsistency  with  other  parts 
of  the  description);  "White's  Bank  v. 
Nichols,  64  N.  T.  6S:  English  V. 
Brennan,  60  N.  Y.  609:  -Elliott  v. 
Lewis,  10  Hun  (N.  Y.)  486;  Syracuse 
das  Light  Co.  V.  Borne,  etc.,  R.  Co., 
11  NYClvProc  239;  Wendell  v.  Jack- 
eon.  8  Wend.  (N.  Y.)  183,  22  AmD 
685  raff  5  Wend  142];  Jackson  v. 
Wilkinson.  17  Johns.  (N.  T.)  146; 
Gove  V.  white,  20  Wis.  426. 

[a]  It  Is  Immaterial  how  many 
Batvral  ueamiMiits  there  may  he  in 
the  courses  given,  the  place  of  be- 

SnnlnK  is  the  controlling  point,  and 
rendered  certain,  no  matter  In 
what  manner.  It  cannot  be  abandoned 
and  another  position  assumed  as  the 
starting  point.  Jackson  v.  Wendell, 
B  Wend.  (N.  Y.)  142  [aft  8  Wend. 
188,  22  AmD  635]. 

[b]  Paper  aarveys. — Although  It 
Is  a  fundamental  rule  that  the  actual 
beginning  corner  must  control  In 
locating  original  surveys,  yet  when 
a  survey  is  made  on  paper,  and  not 
on  the  ground,  the  Intention  of  the 
parties  making  the  survey  must  con- 
trol, which  Intention  is  to  be  ascer- 
tained from  all  'the  facts  and  cir- 
cumstances connected  with  the  case. 
Ocean  Beach  Assoc.  v.  Yard,  48  N.  J. 
Bq.  72,  20  A  763  [aff  49  N.  J.  Bq. 
306.  24  A  729]. 

95.  Walsh  V.  Hill,  88  Cal.  481. 
And  see  Hansteln  v,  Ferrlall,  149 
N.  C.  240.  62  SE  1070  (where  it  was 
said  that  ordinarily.  In  locating  the 
boundaries  of  land  included  In  a  con- 
veyance, the  more  correct  way  is  to 
establish  the  beginning  corner  and 


then  run  according  to  the  course  and 
calls  of  the  deed). 

•e.  n.  8.— AT«ra  v.  Watson,  187 
U.  8.  Si4,  11  set  101,  M  li.  ed.  SOS; 
Montana  Min,  Co.  v.  St.  I^ouls  Mln.. 
etc..  Co..  181  Fed.  61,  lOK  CCA  848; 
Beldlng  v.  Hebard.  108  Fed.  S»t.  48 
CCA  »«. 

CaL — OreSa  v.  Santa  Barbara,  91 
Ul,  SS  P  I«8:  Walsh  V.  HUl,  S8 

ky.— Lnrts  V.  Durham,  144  Ky. 
704.  189  8W  9H  (where  It  was  said 
that  the  order  In  which  the  surveyor 
gives  the  lines  and  comers  in  his 
certificate  of  survey  on  which  a 
patent  Is  issued  la  Immaterial  on  the 
question  of  the  true  position  of  the 
survey,  and  reversing  the  courses  is 
lawful);  Combs  v.  Valentine,  144 
Ky.  884,  187  SW  1080;  Creech  v. 
Johnson,  116  Ky.  441,  76  SW  186,  25 
Kyli  657;  Pearson  v.  Baker,  4  Dana 
321;  Beckley  v.  Bryan,  Ky.  Dec.  91. 
Compare  Whltehouse  Cannel  Coal 
Co.  v.  Welts,  74  SW  786.  26  KyL  60 
(holding  that,  where  the  beginning 
comer  of  a  survey  is  admitted  as 
called  for  In  the  patent,  the  survey 
should  be  located  by  beginning  at 
that  comer). 

Md. — Rogers  v.  Moore,  7  Harr.  & 
Ji  141.> 

Minn. — Cannon  v.  Emmans,  44 
Minn.  294,  46  NW  SS6.  And  see 
Yanish  v,  Tarbox,  49  Minn.  268,  Bl 
NW  1061  (recognising  the  rulej. 

Mo. — Hubbard  v.  Whitehead.  221 
Mo.  678,  121  SW  69. 

N.  C. — Tucker  v.  Satterthwaite,  128 
N.  C.  611,  31  SE  722.  And  see  Cowles 
V.  Reavls,  109  N.  C.  417,  18  SE  930 
(discussing  the  rule). 

Tex. — Miles  v,  Sherwood,  84  Tex. 
486,  19  SW  863;  Luckett  v.  Scruggs, 
75  Tex.  619,  11  SW  629;  Scott  v.  Petti- 
grew,  72  Tex.  821,  12  SW  161;  Lan- 
caster v.  Ayers,  12  SW  168 ;  Lilly 
V.  Blum,  70  Tex.  704,  6  SW  279; 
Hord  v.  Ollvarl,  6  SW  67;  Ayers  v. 
Lancaster,  64  Tex.  805;  Ayers  v. 
Harris,  64  Tex.  296:  Jones  v.  An- 
drews, 62  Tex.  662;  Davis  v.  Smith, 
61  Tex.  18:  Phillips  v.  Ayers,  46 
Tex.  601;  Duren  v.  Presberry,  26 
Tex.  612;  Htnkle  v.  Hays,  (Ctv.  A.) 
162  SW  485;  Crosby  v.  Stevenson, 
(Civ.  A.)  166  SW  1110:  Rosenthal  v. 
Sun  Co.,  (Civ.  A.)  166  SW  613; 
Francis  v.  Patterson,  (Civ.  A.)  143 
SW  678;  State  v.  Sulflow.  60  Tex. 
Civ.  A.  616,  128  SW  652;  Ramseaur 
V.  Ball,  69  Tex.  Civ.  A.  286.  125  SW 
590:  Qlddlngs  v.  Thompson,  (Civ.  A.) 
92  SW  1043;  Wllkins  v.  Clawson,  37 
Tex.  Civ.  A.  162,  83  SW  732;  Cox  v. 
Finks.  (Civ.  A.)  41  SW  95;  Ayers  v. 
Beaty.  6  Tex.  Civ.  A.  491,  24  SW  366. 

Wash. — Turner  v.  Creech,  68  Wash. 
489,  108  P  1084. 

See  Shrake  v.  Laflln,  8  Nebr. 
(Unotr.)  489.  92  NW  184  (holding 
that  a  survey  will  not  he  rejeeteo 
merely  because  the  county  surveyor 
commenced  the  measurement  of  a 
line  at  its  northern  extremity,  where 
that  extremity  Is  well  ascertained, 
Instead  of  going  over  it  from  the 


south,  as  was  done  in  the  orlarlnaj 
survey):  McNairy  v.  Hightour,  S 
Overt.  (Tenn.)  802.  S08  (where  It  was 
said:  "In  ascertaining  boundary,  tlie 
mle  is  to  find  the  lines  and  comers, 
if  they  ever  were  made.  and.  if  not, 
we  must  take  as  data  such  as  hav» 
been  made;  and  if  there  are  no  monu- 
ments to  govern  us.  we  must  take 
tbe  course  and  distance  called  for"). 

"The  decisions  are  numerous  that 
the  starting  point  In  a  description 
ia  of  no  more  dignity  or  importance 
than  other  calls,  if  they  are  readily 
ascertainable,  and  If  the  starting 
point  conflicts  with  the  other  calls 
the  latter  must  control."  Hubbard 
V.  Whitehead,  221  Mo.  672,  682.  121 
SW  69. 

[a]  BSeot  Shoald  be  vivea  to  an 
tbe  oomecs  If  It  can  be  done,  and  a 
second  or  third  corner  may  be  aa 
useful  In  locating  a  survey  aa  the 
beginning  comer.  Hord  v.  Olivari, 
(Tex.)  6  SW  67. 

(bl  She  eorasr  of  an  adjoining 
surrey,  called  for  as  a  begin  nl  n  r 
point,  does  not  necessarily  control, 
but  will  yield  to  other  satisfactory 
Indicia  as  to  where  the  true  line  was 
in  fact  run.  Jones  v.  Andrews,  62 
Tex.  652.  To  same  effect  Duren  v. 
Presberry,  26  Tex.  612. 

[c]  The  oloslag  line  of  a  survey 
must  run  to  the  beginning  point.  If 
established.  Irrespective  of  course 
and  distance.  Cowles  v.  ReaVls.  109 
N.  C.  417.  13  SE  930. 

87.  Derham  v.  Hill,  67  Colo.  846, 
142  P  181. 

98.  Ayers  v.  Beaty,  S  Tex.  Civ. 
A.  491,  24  SW  866. 

89.  Stokes  v.  Curtis.  49  Wash. 
285,  94  P  1088. 

1.  U.  S.—Cragln  v.  Powell.  128 
U.  S.  691,  9  set  203,  88  L.  ed.  6S6: 
Bates  V.  Illinois  Cent.  R.  Co..  1 
Black  204,  17  L.  ed.  168. 

Ala. — Lewen  v.  Smith,  7  Port.  428; 
Walters  v.  Commons.  2  Port.  88. 

Cal. — Weaver  v.  Howatt,  171  C^l. 
302,  162  P  926;  Whtting  v.  Gardner. 
80  Cal.  78,  22  P  71:  Breen  v.  Don- 
nelly, 74  Cal.  801,  16  P  848:  Powens 
v.  Jackson,  60  Cal.  429;  Maxey  t. 
Thurman.  60  Cal.  821. 

Ida, — ^Woodland  v.  Hodsoa.'lS  IdSu 
46.  152  P  206;  Bayhouse  v.  urquldes, 
17  Ida.  286,  106  P  1068. 

Ind. — Bailey  v.  Chamblln,  20  Ind. 
88:  North  v.  Jones,  68  Ina  A.  201, 
100  NE  84. 

Iowa. — Barrlnger  v.  Davis,  141 
Iowa  419,  120  NW  66;  Kitchen  v. 
Chantland,  130  Iowa  618.  106  NW 
367.  8  AnnCas  81;  Brutache  v. 
Bowers,  122  Iowa  226,  97  NW  1076; 
Rowell  V.  Clark.  119  Iowa  299.  93 
NW  280;  Rowell  v.  Welnemann.  119 
Iowa  266.  93  NW  279.  97  AmSR  SIO; 
Doollttle  V.  Bailey,  85  Iowa  398.  62 
NW  887;  Nesselrode  v.  Parish,  69 
Iowa  670,  IS  NW  746;  Vlttoe  v.  Rich- 
ardson, 58  Iowa  676,  12  NW  603. 

Mich. — Thompson  Tp.  Highway 
Comrs.  V.  Beebe,  61  Mich.  1,  27  NW 
713;  Verplank  v.  Hall.  27  Mich.  79. 
Compare   Hess  v.   Meyer,   88  Mich. 


For  later  eases,  developmeats  and  ohaages  in  the  law  see  cumulative  Annotations,  same  title. 
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ariea.'  Errors  of  location  eaiinot  be  eorreeted  by 
the  courta,*  or  by  a  snrreyor  ealled  on  to  locate 
goTemmcnt  eornere  and  lines.^  The  fact  that  the 
location  of  (he  oorner  in  accordance  with  an  inaccu- 
nte  goTumment  surrey  will  set  awry  the  shapes  of 
the  sections  and  the  anbdiviuons  uffeeted  thereby 
does  not  affect  the  eonelasiTeness  of  the  surrey."  Aa 
was  said  by  Judge  Cooley:  "Nothing  is  better 
understood  than  that  few  of  our  early  plats  will 
stand  the  test  of  a  careful  and  accurate  survey 
without  disclosing  errors.  This  is  as  true  of  the 
government  surveys  as  of  any  others,  and  if  all 
tbe  lines  were  now  subject  to  correction  on  new 
survey,  the  confusion  of  lines  and  titles  that 
would  follow  woald  cause  consternation  in  many 
communities.  Indeed  the  mischiefs  that  must  fol- 
'kw  would  be  simply  incalculable,  and  the  visita- 
tion of  the  surveyor  might  well  be  set  down  as  a 
great  public  calamity.' 

19]  (2)  SelocatiozL  A  section  comer  pur- 
porting to  be  located  by  an  official  survey  of  the 
United  States  govemmratt  cannot  be  relocated  as 
a  Iwt  comer,  on  the  theory  that  there  was  never 


M9.  60  NW  2ft0,  7S  Mich.  269.  41  NW 
422  (dlsciusinv  the  rul«>. 

Ulnn. — Sommer  v.  Heyer,  126 
If  Inn.  268.  14<  NW  1106;  OoroBkl  v. 
Tavney,  121  Minn.  189,  141  NW  102; 
Belti  V.  MathlowlU,  72  Mtnn.  443, 
75  NW  699;  Beardaley  v.  Crane,  62 
Minn.  637,  64  NW  740;  Chan  v. 
Brandt,  46  Minn.  93,  47  NW  461. 

Uo.~Wf>oda  v.  Johnson,  264  Mo. 
M9.  295.  174  SW  376  [quQt  Cycl; 
Prederltsie  v.  Boeker.  19S  Mo.  238, 
92  SW  227:  Liberty  v.  Burns,  114 
Mo.  426,  19  SW  107,  21  SW  728; 
Jaeotw  V.  Moselc^,  91  Mo.  467,  4  SW 
1»;  T.  Watson,  76  Ma  661: 

CUmer  v.  Wallace.  28  Mo.  666.  76 
AmD  1S6:  Campbell  v.  Clark.'  8  Mo. 

m. 

Nebr. — Smith  v.  Curtice,  78  Nebp. 
117,  :02  NW  241,  106  NW  460:  Knoll 
T.  Randolph,  S  Nebr.  (Unofl;)  699, 
m.  92  NW  196.  94  VTW  964. 

Or— Trlnwltb  v.  Smith,  it  Or. 
239.  70  P  816. 

S.  T>. — ^Byme  t.  McKeachte^  64  8. 
D.  6S9,  149  NW  662:  Mason  ▼. 
BrtUBht.  82  S.  D.  669,  149  NW  ««7: 
UlllB  V.  Lehmann,  28  S.  X>.  647,  111 
NW  807;  Hoekman  v.  Iowa  Civil  Tp., 
2S  S.  D.  206,  182  NW  1004:  Unsel- 
mann  Shelton,  .19  8.  D.  SS9,  lOS 
NW  C46;  Tyler  t.  Haggart,  19  8.  D. 
117,  102  NW  €82:  Dowdle  v.  Comue, 
9  8.  D.  124,  68  NW  194;  Eanson  t. 
R«d  Rock.  4  8.  D.  158,  67  NW  11: 
Randall  v.  Burk  Tp.,  4  8.  D.  SIT,  6T 
NW  4;  Ameson  v.  Spawn,  2  S.  D. 
269,  49  NW  1069.  89  AmSR  768. 

Utah. — Washington  Rock  Co.  v. 
Touns,  89  Utah^OS,  119,  SO  P  882, 
110  AmSR  616  and  note  [quot  Cycl. 

Wash.— Hale  v.  Ball.  70  Wash.  itt. 
I!S  P  942:  Inmon  t.  Pearson,  47 
Wash.  402.  08  P  279;  Struna  v.  Hood. 
44  Wash.  99,  87  P  46:  Oroer  v.  Squire, 
I  Wash.  869,  87  P  64S  [mod  Squire 
V.  Greer,  t  Wash.  209,  26  P  222]; 
gdeau  T.  BUllott,  7  Wash.  206,  84  P 

Ont — White  T.  Dnnlop,  27  U.  C. 
Q.  a  287. 

'The  comers  established  by  the 
onslnal  surveyors  under  the  author- 
ity or  the  United  States  lean]  not 
be  altered,  whether  properly  placed 
or  not,  and  no  error  In  placing  them 
IctnJ  be  corrected  by  any  survey 
nude  by  Individuals  or  by  any  sur- 
TOyor  deriving  his  authority  from 
laws  of  Ta]  state."  Clfmer  v. 
Wallace.  28  Mo.  666,  669,  76  AmD 
lU. 

AppUeattona  of  mow~(l> 
Where  the  quarter  section  comers 
on  two  opposite  sides  of  a  section 
Id  which  the  lands  of  adjoining  land- 
owners lay  were  in  place,  and  the 
airldlng  line  between  the  adjoining 
Unda  was  a  straight  line  drawn  be- 
iween  the  two  comers,  such  line  was 
Ui«  boundary  between  tbe  lands  in- 


comers.* 

stead  of  a  line  run  on  the  magnetic 
variation  given  by  the  government 
surveyor  when  surveying  the  exterior 
lines  of  the  section,  since  the  varia- 
tion could  not  control  fixed  monu- 
ments, the  true  comer  always  being 
where  the  .  United  States  surveyor 
establishes  it,  whether  the  point 
coincides  with  the  other  data  or  not. 
Heybrook  v.  Index  Lumber  Co..  49 
Wash.  378,  96  P  824.  (2)  Under  a 
statute  which  requires  a  county  sur- 
veyor in  making  a  resurvey  to  ob- 
serve and  follow  boundaries  and 
monuments  as  run  and  marked  by 
the  original  surveyor,  a  resurvey  in 
which  there  was  no  attempt  to  ob- 
serve the  original  monuments  Is  not 
controlling  in  an  action  to  determine 
the  identity  of  the  land.  Mason  v. 
Braught  88  S.  D.  669.  146  NW  687. 
ipy  Ctonuis  Of  adjaeeut  towasUp. 
surver  of  the  western  line  of  a 
township  Is  necessarily  a  survey  of 
the  eastern  line  of  the  next  township 
to  the  west,  and  when  no  other  sur- 
vey has  been  made  of  tho  latter 
township,  or  of  the  section  of  It  in 
controversy;  the  quarter  post  in  a 
section  of  the  eastern  township,  set 
on  the  township  line.  Is  necessarily 
the  quarter  post  ox  the  adjacent 
section,  and  govema  the  location  of 
the  quarter  fine  In  the  section  last 
namcwL  '  Thompson  Tp.  Highway 
Comra.  T.  Beebe,  61  Ml(£.  1,  — 
713. 


[el  Vtelaaes  with  Oaaeilptlott  la 
Mai  ov  flold  aotw.— In  construing  a 
deed  describing  land  by  government 
survey,  the  comers  of  the  survey  as 
actually  established,  and  not  as  they 
ought  to  have  been  established,  are 
the  true  comers,  notwithstanding 
their  location  may  not  be  such  as  is 
designated  in  the  plat  or  field  notes. 
Oreer  t.  Squire,  9  Wash.  269,  37  P 
646  [mod  Squire  v.  Oreer,  2  Wash. 
209,  36  P  222}. 

(d]  mare  a  deed  desortbed  the 
laad  by  adoptlw  the  oomer  of  a 
snbdlvwon  according  to  the  TTnlted 
States  survey  as  a  starting  point, 
that  comer  Is  a  monument  and  will 
control,  although  the  party  selling, 
at  the  time  of  sale,  by  actual  survey 
fixed  the  stake  at  a  different  point 
and  ran  the  lines  accordingly. 
Powers  v.  Jackson.  60  Cal.  429. 

[el  Oomen  of  snbdlvislous  of 
fractional  seetlons. — 2  U.  S.  St.  at 
I..  813  and  3  U.  S.  St.  at  L.  866, 
relating  to  tbe  survey  of  public 
lands  of  the  United  States,  do  not 
make  the  comers  of  subdivisions  of 
fractional  sections,  as  fixed  by  the 
United  States  surveyors,  conclusive 
as  to  the  tme  location  of  such  cor- 
ners, but  they  ought  to  be  placed 
equally  distant  from  the  section  cor- 
ners on  the  same  line,  so  that  if  the 
original  United  States  surveyor  has 


an  actual  survey,  since  official  snrv^s  of  tho 
United  States  government  are  not  open  to  col- 
lateral attack  in  an  action  at  law  between  private 
parties.*  Where  the  monument  erected  at  a  sec- 
tion comer  under  a  United  States  government  sur- 
vey has  wholly  disappeared,  and  the  field  notes 
contain  numerbos  discrepancies  and  conflicts  with 
natural  objects  and  the  topography  of  the  region, 
the  comer  must  be  relocated  in  such  manner  as 
wiU  best  agree  with  the  field  notes,  so  long  as  they 
contain  enough  to  make  an  approximate  relocation 
Xxjssible.^  If  the  monuments  of  the  original  gov- 
ernment survey  cannot  be  located  and  a  survey  is 
necessary,  it  must  be  made  from  the  east  and  not 
from  the  west  boundary  line  of  the  township.*  In 
ease  of  lost  comers  on  town  or  range  lines,  the 
lines  should  be  resurveyed  between  the  nearest 
known  government  monuments  on  either  side  of 
the  lost  comer  or  comers,  and  the  section  comers 
relocated  on  straight  lines  between  such  monumoita 
at  th(^  distances  indicated  in  the  field  notes  and  the 
lost  quarter  posts  at  equal  distances  between  the 
section  comers.^"    In  reestablishing  lost  quartet 

made  a  mistalce  in  the  location  the 
comer  may  be  changed.  Nolen 
Palmer,  24  Ala.  891;  I^wen  v.  Smith, 
7  Port.  (Ala.)  428. 

8.  Trlnwlth  T.  Smith.  42  Or.  28^ 
70  P  816. 

3.  Ooroskl  V.  T»wney.  181  Minn. 
189,  141  NW  108. 

4.  Pcnry  v.  Rlchards.'62  Cal,  672: 
Woodland  v.  Hodson,  28  Ida.  46,  162 
P  205;  Bayhouse  v.  Urguldes,  IT  Ida. 
286,  106  P  1066:  Marts  v.  WlUlama. 
67  in,  806;  IHehl  v.  Zanger.  89  Mich. 
601. 

a.   Weaver  v.   Howatt,   171  CaL 
302.  808,  162  P  926;  Chapman 
Polach.  70  Cal.  487,  11  P  764. 

"^hls  is,  unfortunately,  a  not  In- 
frequent result  of  inaccurate  care- 
less, or  fraudulent  surveys.  But  the 
government  owned  the  land,  caused 
the  survey  to  be  made,  and  sold  the 
land  by  reference  thereta  Pur- 
chasers must  abide  by  the  result 
regardless  of  the  lack  of  rectangular 
form  or  regular  shape  of  the  subdi- 
visions BO  made."  Weaver  v.  Howatt, 
supra. 

a.  Dlehl  V.  Zanger,  89  Mich.  601. 
605  [quot  with  approval  Westgate  v.' 
Ohlmacher,  261  flL  688,  641,  86  NB 
618], 

^  7.  Weaver  v.  Howatt,  17t  CaL 
802.  162  P  926;  Ix>s  Angeles  Perm- 
ing, etc..  Co.  v.  Thompson,  117  Cal. 
694,  49  P  714;  Chapman  V.  Polack, 
70  Cal.  487,  11  P  764. 

8.  Weaver  v.  Howatt,  171  Cai. 
802,  168  P  926. 

Mason  v.  Braught,  23  8.  D.  669, 
146  NW  687. 

10.  (VHara  v.  O'Brien.  107  Cal. 
809.  40  P  428;  Heaa  v.  Meyer,  78 
Mich.  269,  41  NW  422,  88  Mich.  889, 
60  NW  890;  Major  v.  Watson,  73  Mo. 
661;  Bell's  Asbestos  Co.  v.  Johnson's 
Co.,  23  Can.  S.  C.  225. 

[a]  Br  oonxse  and  dlstaaies^In 
re«BtabliBhlng  lost  government  cor- 
ners, where  all  traces  of  them  are 
gone  and  there  are  no  fixed  monu- 
ments called  for,  the  courses  and 
distances  called  for  In  the  field  notes 
of  the  original  government  survftys 
should  be  observed.  Major  v.  Wat- 
son, 78  Mo.  661. 

[b]  ■olooatlon  on  baa*  or  eorrso- 
tioa  lines. — The  United  States  In- 
terior department,  by  a  circultur 
Issued  In  March,  1883,  gives  the  fol- 
lowing method  for  the  restoration 
of  lost  or  obliterated  comers  of  gov- 
ernment surveys  on  base  and  cor- 
rection lines :  "Run  a  right  lino 
between  the  nearest  existing  corners 
on  such  line,  whether  base  or  correc- 
tion line,  which  comers  must,  how- 
ever, be  fully  identified,  and  at  the 
point  proportionate  to  the  distance 
given  In  the  field  notes  of  the  orig- 
inal survey  establish  a  new  comer. 
This   point  should  be  verified  Ip 
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section  eomerg,  they  ehoold  be  relocated  on  a 
straigrht  line  between  section  corners  and  equidis- 
tant therefrom.*^  And  under  this  rule  a  snrv^ 
which  does  not  locate  the  quarter  section  line  is 
insufficient  to  estabti^  a  boundary  dependent  on 
sneh  line.^'  In  all  cases  the  chain  qsed  in  making 
the  reaurrey  must  be  made  to  correspond  to  that 
used  by  the  government,  by  testing  it  with  dis- 
tances on  the  ground  between  two  or  more  known 
monuments. The  roles  heretofore  stated  in  tMs 
seetion  have  no  application,  if  there  is  any  evi- 
dence to  locate  a  comer  which  has  been  destroyed 
or  obliterated  by  the  lapse  of  time,  as  the  law  es- 
tablishes an  obliterated  comer  where  the  surveyor 
actually  located  it,  and  not  where  it  oufl^t  to  be 
located  by  a  correct  surrey.^* 
[i  30]  6.  OoonMS  ind  PiitucM  >.  Ooanat— 


(1)  D«t<minatlon  of— (a)  In  OeneraL  In  loeat- 
ii^  conrses  the  intent  of  the  party,  as  derived  from 
the  instrument  itself,  is  to  govern;^*  but  independ-' 
ently  of  a  showing  to  the  contrary  courses  are  to 
be  run  as  called  for,^*  as  they  are  the  most  reliable 
evidences  of  the  true  location  of  the  grant  and 
where  more  objects  are  embraced  in  a  call  than  are 
possible,  that  course  must  be  run  which  includes  a 
majority  of  them."  In  any  event  no  boundary 
calls  should  be  disregarded  if  they  can  be  followed 
by  any  reasonable  way  of  mnning  the  line  which 
should  be  deflected  only  when  necessary  to  effee> 
tuate  the  intent  of  the  parties  to  the  deed.^ 
Where  a  line  is  described  as  runnii^  toward  one 
of  the 'cardinal  points,  it  must  ran  directly  in  that 
coursCf  unless  it  is  controlled  by  some  object;*"  and 
in  all  CAMB  the  magnetie  meridum  is  to  be  followed. 


meaaurementa  to  the  nearest  linown 
comers  north  or  south  of  the  base 
or  correction  line,  or  both."  A  cor- 
ner so  eatahllshed  is  not  concluelve, 
and  tm  not  to  be  preferred  to  a  eur- 
vey  between  two  fully  Identified 
comers,  with  which  on  actual  mea«- 
urement  It  falls  to  verify.  Heas  v. 
Uever,  88  Mich.  839,  840.  BO  NW  880 

U.  Iowa. — Oerke  v.  Lucaa,  n 
Iowa  79,  60  NW  B88.     _  „ 

Mich. — Edinger  v.  Woodke,  187 
Mich..  41,  8G  KW  tVJi  Hess  v.  Heyer, 
71  Mich.  259,  41  NW  428. 

Minn. — Ooroskl  v.  Tawney,  181 
Minn.  18»,  141  NW  102. 

Ho. — ^Lemmon  v.  HarUook,  80  Uo. 
18:  Coe  T.  QrlKSS,  79  Mo.  88;  Prailar 
v.  Bryant.  59  Mo.  181;  Knight  V. 
EHlott,  67  Mo.  817.  ^ 

N.  P.— Nyatrom  v.  Lee.  l«  N.  D. 
S81,  114  NW  478. 

S,  D.— Phillips  V.  Hlnk.  11  S.  D. 
Ml,  114  NW  «99. 

Wash.— Hale  v.  Ball,  70  Wash. 
4SK,  126  P  943:  Koenir  v.  Whatcom 
Ta.il8  Mill  Co.,  67  W^h.  688,  686, 
128  P  16  [clt  Cyc].  And  see  Kins 
V.  Carmtchael,  46  Wash.  187,  87  P 
1120  (dlscusstnK  the  rule). 

"If  no  monument  or  marklns  of 
a  qbarter  comer  can  be  found,  or 
the  testimony  of  its  location  be 
overcome  by  better  evidence,  a  court 
will  decree  the  establishment  of  a 
corner  under  the  rule  prevailing  in 
the  land  department  of  the  United 
States;  that  Is,  at  a  point  equidistant 
from  the  section  corners."  Hale  v. 
Ball,  70  Wash.  486,  441,  126  P  942. 
:  ^n  Oerke  v.  Lucas,  92  Iowa  79.  89, 
CO  NW  638,  after  a  review  of  the 
tJnUed  States  law,  of  instructions  of 
the  land  department,  and  of  the  state 
law.  It  was  said:  "We  are  not  at 
liberty  to  so  construe  the  act  of 
congress  as  to  set  aside  the  construc- 
tion placed  thereon  by  the  secretary 
Of  the  Interior.  Without  reference 
to.  thtt  proper  construction  of  the 
act  ot  oongresB,  we  plant  our  decl- 
■lon  on  the  fact  that  by  the  act  of 
the     legislature     the  construction 

filaced  upon  the  federal  statute  by 
he  proper  officers  of  the  general 
gpVemment  la  binding  upon  us,  and 
that  comers,  in  cases  like  this,  must 
be  ascertained  In  conformity  there- 
with. This  Is  decisive  of  the  con- 
troversy, and  the  court  below  prop- 
erly excluded  the  offered  evidence  as 
tending  to  show  that  It  was  proper 
tp  adopt  another  method." 

w  WImt*  aam  aoaMt  and  the 
ipwnw  ooreaor  are  ,  fommA,  the  lost 
section  comer  will  be  presumed  to 
be  located  the  same  distance  from 
the  quarter  comer  as  the  latter  Is 
found  to  be  from  the  existing  <K>r- 
ner.  Nystrom  v.  Lee,  IjS  N.  D.  661, 
114  NW  478. 

U.   Talbot  v.  Smith,  66  Or.  117. 
107  P  480,  108  P  126. 
.  13.   Hess  V.  Heyer,  78  Mich.  269, 
41  NW  422. 

M.   Hale  V.  Ball.  70  Wash.  436, 
186   P   942:   Inmon   v.   Pearson.  47 
Wash.  408,  92  P  279. 
16.   U.    S. — Wlnntpiseogee  Paper 


Co.  v.  New  Hampshire  lAnA  Co..  R9 
Fed.  S42  [dlst  Bartlett  I^and,  etc.,  Co. 
V.  Saunders,  108  V.  B.  818,  2«  L.  »d. 
6461. 

Ky.— Sullivan  v.  Hill,  112  8W  164. 
38  Kyl^  982:  Stephens  v.  Hedden.  4 
Bibb  107:  Garland  v.  Rowland.  I 
Bibb  126.   And  SM  Bite  T.  Harrison, 

Hughes  29. 

Me.~Mltchell  v.  Smith.  87  Me.  838. 

Maes. — Bond  v.  Fay,  8  Allen  212, 
1 S  Allen  86 ;  Curtis  v.  Francis,  9 
Cush.  487.  See  also  Harden  v.  Fetch, 
109  Mass.  164  (holding  that  the  shape 
of  land  conveyed  by  this  description 
in  a  deed:  "Beginning  at  the  south- 
erly corner  of  the  premises  at  a 
staice  by  the  side  of  the  A.  road, 
from  thence  running  northerly  by 
the  B.  road  till  It  comes  to  land  of 
N..  from  thence  southeasterly  by 
land  of  said  N.  till  It  comes  to  said 
A.  road,  from  thence  westerly  by  the 
said  A.  road  to  the  bounds  first 
mentioned."  Is  not  necessarily  a 
triangle). 

N.  C, — Buckner  v.  Anderson,  111 
N.  C.  672.  11  SB  424:  ShulU  V. 
Toung,  26  K.  C.  886,  40  AmD  413. 

Tex.~Farley  v.  Deslonde,  69  Tex. 
468,  6  8W  786  [app  68  Tex.  688]: 
Barnard  v.  Good.  44  Tex.  688:  Elliot 
V.  Mitchell.  28  Tex.  106;  Galveston 
V.  Menard,  88  Tex.  349. 

[a]  "nw  iBtsntlon  which  the 
oowri  are  to  regard  is  not  that  loose 
and  general  purpose  floating  In  the 
mind  of  the  party,  but  that  precise 
Intent  which  the  languaftd  of  the 
deed  requires  to  be  inferred,  when 
It  speaks  in  plain  language."  Curtis 
V.  Francis,  9  Cush.  (Mass.)  427,  486. 
To  same  effect  Cornell  v.  Jackson,  9 
Mete.  (Mass.)  160:  Dawes  v.  Pren- 
tice, 16  Pick.  (Mass.)  436. 

[b]  OhaBMs  In  eonrse  shows  to 
be  errors. — The  Aiange  of  a  course 
In  a  subsequent  deed  from  "north- 
easterly" to  "northwesterly"  as  well 
as  other  variations  from  the  orig- 
inal description  may  be  disregarded 
as  Immaterial,  where  the  descrip- 
tion as  taken  from  all  the  deeds 
shows  that  the.  changes  were  errors. 
Sowles  v.  Mlnot,  82  Vt.  844,  73  A 
1026,  137  AmSR  1010. 

16.  Cal. — Currier  v.  Nelson,  96 
Cal.  606,  31  P  581,  746,  81  AmSR  239: 
Martin  v.  Lloyd,  94  Cal.  196,  29  P 
491;  Irwin  v.  Towns.  42  Cal.  326; 
Pratt  V.  Woodward,  32  C^al.  219,  91 
AmD  673. 

Ky. — Bryan  v.  Beckley,  Lltt.  Sel. 
Cas.  91,  12  AmD  276. 

Me. — Haynes  v.  Jackson,  69  Me. 
381>:  Lorlng  v.  Norton,  8  Me.  $1. 

Mass. — Iverson  v.  Swan.  168  Mass. 
682,  48  NB  282;  Boston  V.  Richard- 
son, 13  Allen  146. 

*Mich. — Brown  v.  Reddlck,  99  Mich. 
242.  68  NW  281. 

-  Minn. — Sommer  v.  Meyer,  138 
Minn.  2G8,  146  NW  1106. 

Mo.— Hoffman  v.  Riehl,  27  Mo.  664. 

N.  T. — Avery  v.  Empire  Woolen 
Co..  82  N.  T.  682;  Brandt  v.  Ogden, 
1  John&  166. 

Oh. — Olnn  v.  Brandon.  28  Oh.  St. 
666. 


Tenn. — Lewis  v.  Harwell,  Peck 
294:  Sevier  v.  WUson.  Peck  t4<.  14 
AmD  741.  See  also  Montgomery  v. 
Lipscomb.  101  Tenn.'  144,  68  SW  806 
(holdlag  Otat  a  eall  "to  run  86 
chains  with  A.  R  H.'s  line"  does  not 
necessarily  atop  at  the  end  of  A.  B. 
H.'8  line  short  of  96  poles).  Compare 
ChrlsUan  v.  Cope.  (Ch.  A.)  6S  SW 
1080  (holding  that  under  a  call  for 
a  survey,  "thence  eastwardly,  with 
said  line,"  etc.,  the  line  need  not  be 
a  straight  line,  but  the  survey  fs 
sufficiently  accurate  where  the 
course  is  first  southeasterly  and  then 
northeasterly). 

Tex.-~Qrifflth  V.  Rife.  78  Tex.  18S, 
12  SW  168:  Boott  V.  Strlppleman. 
26  Tex.  436:  George  v.  Thomas,  16 
Tex.  74.  6?  AmD  618:  Oultl  v. 
O'Bryan.  (Civ.  A)  121  SW  693;  Wil- 
liams V.  Beckham,  6  Tex.  Civ.  A.  739, 
26  SW  662. 

Vt.— Sowles  V.  Mlnot,  82  Vt.  344, 
78  A  1026,  137  AmSR  1010. 

Wash. — Reed  v.  Tacoma  Bldg.,  etc., 
Assoc,  2  Wash.  198,  26  P  262,  26  Am 
SR  861. 

[a]  Other  oowseo  uaaffeetod  by 
Mlstafco  la  one^In  restoring  and  re- 
newing lost  lines  and  corners  of  a 
survey,  a  mistake  In  one  course,  evi- 
denced by  applying  the  patent  to  the 
ground,  cannot  be  applied,  or  be 
made  by  presumption,  to  affect  any 
other  course  named.  A  mistake  in 
one  course  does  not  necessarily  or 
probably  argue  a  mistake  In  running 
any  other  course.  Bryan  v.  Beckley, 
Lltt.  Sel.  Cas.  (Ky.)  91,  12  AmD  276. 
But  see  Lewis  v.  Harwell,  Peck 
(Tenn.)  294;  Sevier  v.  Wilson.  Peck 
(Tenn.)  146,  14  AmD  741  (both  hold- 
ing that  if.  In  running  the  lines  of 
a  grant,  one  line  Is  found  marked, 
which  Is  admitted  or  proved  to  be  a 
line  of  the  grant,  and  which  will  run 
with  a  variation  from  the  calls  of 
the  grant,  if  no  other  marked  lines 
are  found,  the  other  calls  sltould  he 
run  with  the  same  variation  as  that 
found  on  the  marked  line,  to  ascer- 
tain  the  land  granted). 

[b]  Where  the  original  mils  eov> 
ners  in  a  oertaln  block  oan  eloarlj' 
be  Ittentlfted  the  courses  of  the  lines 
of  subdivision  within  the  block  can- 
not he  determined  by  proof  of  monu- 
ments, biases,  or  other  witness  found 
in  other  blocks  of  the  township.  Olnn 
V.  Brandon,  29  Oh.  SL  666. 

17.  Rohlnaon  v.  Doss.  63  Tex.  496; 
Gulll  v.  O'Bryan,  (Tex.  Civ.  A.)  121 
SW  693. 

18.  Kerr  v.  De  Laney,  81  SW  286. 
28  KyL  1140:  Kentucky  Land,  etc» 
Co.  V.  Orabtree,  113  Ky.  922,  70  SW 
31.  84  KyL  748. 

1ft.  Bowen  V.  John  L.  Roper  Lum- 
ber Co.,  168  N.  C.  868,  «»  Sir258. 

90.  Ala. — Hagan  v.  (himpbell.  8 
Port.  9,  88  AmD  867. 

Cal. — BoBWOrth  v.  Dsnsien,  8E  Cal. 
296. 

Ky. — Moore  v.  RandoliA.  Ky.  Dec 
18.  Compare  Cralg  v.  Hawkins.  1 
Bibb  88  (where  It  was  held  that  the 
word  "northwardly"  was  not  synon- 
ymous with  "north"). 


'  For  latex  oasss,  ttsvelopKMnts  and  Aangw  in  the  law  see  cumulative  Annotations^  same 
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inntiT«g  doe  &II0 wanes  for  Tariation,  in  tlie  absenee 
of  a  showing  that  the  course  has  been  run  accord- 
ing to  the  true  meridian.'^ 

[}  21]  (b)  Oontannoiu  Line.  Ordinarily  a 
boundary  line  marked  part  of  the  way  should  be 
continoed  in  the  same  direction  for  the  full  dis- 
tance." 


[$  22]  (c)  Stnight  Line.  Where  a  line  ia  dfr- 
scribed  as  running  from  one  point  to  another,  it  is 
presumed,  unless  a  different  line  is  described  in 
the  instrument,  or  marked  on  the  ground,  to  be  ii 
straight  line,  so  that  by  ascertaining  the  points  at 
the  angles  of  a  parcel  of  land  the  boundary  liiies 
ean  at  onee  be  determined."  The  rule  of  bott^ 


N.  T.— Br»nat  v.  Offden,  1  Johns. 
1S«:  jMluon  V.  Rmvm.  S  Cf.i.  2«; 
Jadtaon  v.  LlndMy,  S  Johns.  Caa.  86. 

w  C — Tucker  v.  Satterthwaltfc  113 
N.  a  611,  31  SE  nz;  BpruUl  T.  DaT- 
ennort.  46  N.  C.  203.  „ 

Va. — Dogan  v.  Seekrlght.  4  H«n. 
A  AC.  (14  Va.)  116.  '     ,  ^  , 

[a1  la  aptflylaff  tUa  priuotpU  It 
has  b«en  held  thSt  the  term  "e««t" 
In  the  call,  "thence  eut  to  the  lands 
of  a  person  named,  used  In  dennlns 
the  limits  of  a  city  (Act  of  Febr.  », 
1M2;  Acts  [1881,  18l2]  p  C2  c  B7), 
hu  a  well  established  leeal  meanins, 
ud  means  due  east,  and  Is  to  be  so 
onderstood,  other  words  not  batns 
ued  qualiirtns  that  meanine.  , Roa- 
noke V.  Blafr,  107  Va.  689,  64Z,  GO  S£3 

"[b]"  Upturns  of  raised)  The 
nile  does  not  apply  where  other 
words  are  used  for  the  purpose  of 
Qualifying  the  meaning  of  the  ex- 
preuions  "northerly,"  "easterly, 
etc  Where  such  Is  the  case.  Instead 
«f  meeuilog  "due  east,"  etc.,  they 
will  mean  precisely  what  the  QuaUfy- 
Inr  word  makes  them  mean.  Fratt 
IT  Woodward.  It  Cal.  4X9.  91  Amp 
m.  t2)  So  it  has  been  held  that, 
where  the  courses  called  for  in  a 
deed  wsro  described  ^"f^, 
-west."  -Boath,"  and  "north."  but 
were  controlled  by  other  well  defined 
uid  certain  descriptions,  in  order  to 
harmonise  all  the  terms  of  the  deeds 
these  words  might  be  read  "easterly." 
"westerly."  "southerly,"  and  ••north- 
erly." Paris  V.  PheUn,  »  Cal.  012. 

n.  V.  S.— Hclver  v.  Walker,  9 
Craneh  173.  3  I*  ed.  694.      _  . 

ICy. —  Young  v.  L«iper,  4  Bibb  603. 
See  also  Vance  v.  Harshall,  3  Bibb 
148  (holding  that  the  court  cannot 
Judicially  take  notice  that  any  vi^a- 
Uon  of  the  magnetic  meridian  has 
occurred  between  the  date  of  the 
entry  and  the  date  of  the  survey— 
the  variation  between  given  periods 
Is  a  fact  to  be  proved).   _         ,  _ 

Le.— Hickman  v.  Hudson.  4  La. 
E30 

Uo.— Hoffman  v.  Klehl,  27  Jto.  654. 

N.  H. — ^WellB  V.  Jackson  Iron  Mfg. 
Co.,  47  N.  H.  236.  90  AmD  676  and 
note. 

N.  C. — Oaylord  v.  Gaylord,  48  N.  C. 
«7:  Norcom  v.  Leary.  25  N.  a  49 

Oh. — McKlnner  v.  McKlnney.  8  Oh, 
St  423  (dlacusslng  the  rule). 

22.  Colo.— Grand  County  v.  Lari- 
mer County,  »  Colo.  m,_il  P  198._^ 

Conn. — ^ArmstroAS  V.  Whoellar,  62 
Conn.  428. 

Ky. — Tbornberry  v.  Churchill,  4  T. 
B.  Hon.  29,  16  AmD  126:  Brown  v. 
Hobson,  a  A.  K.  Marsh.  380,  13  AmD 
187:  Vance  v.  Marshall,  3  Bibb  148; 
PreBton  V.  Bowmar,  2  Blhb  493; 
Cowan  V.  Pauntleroy,  2  Bibb  261. 

£^ — Henderson  v.  SL  Charles 
Church,  7  Mart.  N.  S.  117. 

Uass. — Needham  v.  Judson,  101 
Uass.  165;  Pawes  v.  Prentice,  16 
Pick.  436. 

Hich. — Seltz  v.  People's  Sav.  Bank, 
140  Uich.  106.  109,  103  NW  646  [cit 
Cyc]. 

N.  T. — Rockwell  v.  Adams,  6  Wend. 
*<7  [rev  on  other  grounds  16  Wend. 
2161. 

N.  D.— Nyatrom  v.  Iioe,  16  N.  D. 
tei.  114  NW  478. 

S.  C— Richardson  v.  Moodle,  4  S. 
C  I,.  442.  Compare  Martin  v.  Slmp- 
9oa  II  S.  C.  Zj.  464  (holding,  in 
closing  the  line  of  a  tract  of  land, 
which  calls  for  an  open  comer,  the 
line  of  another  tract,  which  is  called 
for  as  a  boundary,  should  be  pur- 
•ued  as  far  as  It  extends,  although 
deviating  from  the  course;  when 
that  falls,  the  course  should  be  pur- 
nied). 


Tenn.--4allatin  Tump.  C!o.  v.  State, 

16  Lea  36. 

Tex. — George  v.  Thomas,  16  Tex. 
74,  67  AmD  fl3. 

W,  Va. — Jackson  v.  Welsh  Land 
AsBDC,  61  W.  Va.  482,  41  SB  920. 

[a]  Halted  eoRMr  or  natural  oh> 
Jeetrf— A  boundary  line  marked  part 
of  the  way  will  be  continued  in  the 
same  direction  for  the  full  distance, 
unless  there  is  some  marked  corner 
or  natural  object  found  on  the 
ground  to  direct  or  to  deflect  It. 
Thornberry  v.  Churchill,  4  T.  B.  Mon. 
(Ky.)  29,  16  AmD  125;  Nyatrom  v. 
Lee,  16  N.  D.  661,  114  NW  478;  George 
V.  Thomas,  16  Tex.  74,  67  AmD  612. 

ib]  Za  a  plan  of  division  of  flats 
ow  hljfh  water  mark,  wheie  the 
upland  divisional  line  extended  inter- 
sects the  shore  line  at  substantially 
a  right  angle,  the  line  should  be  so 
extended.  Armstrong  v.  Wheeler,  62 
Conn.  428. 

S8.  U.  S. — Johnson  v.  Pannel,  2 
Wheat.  206.  4  L.  ed.  221;  Beldlng  v. 
Hebard,  103  Fed.  632,  43  CCA  296. 

Cal. — Hostetter  v.  Loa  '  Angeles 
Terminal  R.  Co.,  108  Cal.  38,  41  P 
830;  Pratt  v.  Woodward,  32  Cal.  219, 
91  AmD  678;  Moss  v.  Shear,  80  Cal. 
467. 

Ind. — Collins  T.  Dresslar,  138  Ind. 
290,  82  NEI  888. 
Kan. — Abbey  V.  BloPhoraon,  1  Kan. 

A.  177,  41  P  $78. 

Ky.— Baker  v.  Talbott,  »  T.  B.  Mon, 
179:  Thornberry  v.  Churchill,  4  T. 

B.  Mon.  29,  16  AmD  12E;  Landrum 
r,  Hlte,  1  A.  K.  Marsh.  419;  Toung  v. 
Leiper,  4  Bibb  603;  Toder  v.  Swope, 
8  Bibb  204:  Cowan  v.  Pauntleroy.  2 
Bibb  261;  Lyon  v.  Ross,  1  Bibb  466: 
Crntcher  v.  Shelby  Railroad  Dint,  3 
KyL  638,  11  Ky.  Op.  404. 

Me. — Bradley  v.  WUsoi,  58  Me.  867, 
860;  Grant  v.  Black,  58  Me.  873. 

Mass.— Haskell  v.  Friend.  196 
Mass.  198.  81  NM  962;  Hovey  -v.  Saw- 
yer, 6  Allen  564;  Jenks  v.  Morgan.  6 
Grayf448:  Curtis  v.  Francis,  9  Cush. 
427:  Clark  v.  Burt,  4  Cush.  896;  Allen 
V.  Kingsbury,  16  Pick.  236. 

Mich. — Palmer  v.  Montgomery,  69 
Mich.  338,  86  NW  536. 

N.:  H— Hennlkor  T.  Hopklnton,  18 
N.  H  98.  »'    .  ' 

N.  J.— Wharton  v.  Brlcfk,  49  N.  J. 
L.  289.  8  A  629. 

,  N.  .T.— Oyster  Bar  v.  Stehll.  169 
App.  Dir.  2«7,  164  NTS  849;  lUngs- 
land  V.  Chlttendsn,  8  Lans.  16  [aff 

61  N.  T.  618];  Somervtlle  t.  New 
Tork.  78  Hlsc.  263,  187  NTS  919. 

N.  C. — ^Tadkln  Lumber  Co.  v.  Bern- 
hardt. 162  H.  C.  460.  78  SB!  486:  Rove 
V.  Cape  Pear  Lumber  Co.,  133  N.  C 
433,  46  SE  830;  Long  v.  I«ong,  73  N.  C. 
870;  Caraway  V.  Chancy.  SI  N.  C.  861; 
Burnett  v.  Thompson,  61  N.  C.  210, 

62  N.  C.  407;  Campbell  v.  Branch.  49  N. 

C.  313;  Slade  v.  Etherldge,  36  N.  C.  363. 
67  AmD  667;  Wynne  v.  Alexander, 
29  N.  C.  237,  47  AmD  326;  Shultz  V. 
Young,  26  N.  C.  38G,  40  AmD  413; 
Bryant  v.  Vinson,  8  N."  C.  3. 

Oh. — Buckley  v.  Ollmore,  IS  Oh. 
68;  McCoy  v.  Galloway,  8  Oh.  282, 

17  AmD  691. 

Tenn. — Wright  v.  Hurst,  122  Tenn. 
666,  127  SW  701;  Burns  v.  Greaves, 
Cooke  75:  Cannon  v.  Hedrlok,  (Ch. 
A.)  67  SW  205.  But  see  Christian  v. 
Cope.  (Ch.  A.)  56  SW  1030  (where 
the  facts  took  the  case  outside  the 
rule). 

Tex. — George  v.  Thomas,  16  Tex. 
74,  67  AmD  612;  Sloan  v.  King,  29 
Tex.  Civ.  A.  699,  69  SW  641. 

Vt.— Silsby  v.  Kinsley,  95  A  634; 
Fullam  V.  Foster,  68  Vt.  590,  26  A 
484  (against  couraee  and  distances). 

Va. — Roanoke  v.  Blair,  107  Va.  639. 
642.  60  SB  76  [clt  Cyc];  Marlow  V. 


Bell,  18  Oratt.  (64  Ta.)  627:  Smith 
T.  Davis,  4  Qratt  (46  Va.)  60. 

W.  Va. — Tompkins  v.  Vintronx,  8 
W.  Va.  148,  100  AmD  786. 

Can. — Bell's  Asbestos  Co.  v.  J<An- 
son'p  Co.,  23  Can.  S.  C.  206. 

Ja)  aj^Uoa^as  of  mle^— (II 
Where  the  corners  of  a  tract  are  set 
out  in  a  grant,  and  can  be  found,  a 
straight  line  from  one  to  the  other 
must  be  adopted  as  the  boundary. 
Lyon  V.  Ross,  1  Bibb  (Ky.)  466.  (8) 
In  the  absence  of  marks  on  the 
ground,  a  range  line  will  be  pte- 
sumed  to  be  a  straight  line,  so  that 
the  location  of  a  disputed  range  line 
was  determined  prima  facii)  by  ex- 
tending the  line  from  a  point  where  its 
actual  location  could  be  ascertained, 
Silsby  V.  Kinsley,  (Vt.)  96  A  684: 
(3)  Where  a  patent  or  deed  calls  for 
a  natural  boundary,  the  line  hiust 
be  run  straight  to  such  natural 
boundary,  regardless  of  the  courtA 
and  distance  given  In  the  grant. 
Dickson  V.  Wilson,  82  N.  C.  487.  (4) 
Where  two  corners  are  established 
and  the  course  and  distance  will  not 
connect  them,  then  the  line  between 
them  must  be  run  straight,  maklnit 
as  small  departure  as  may  be  from 
the  course  and  distance  called  for  In 
the  grant.  Grayheal  v.  Powers,  7< 
N.  CT  66.  (5)  Where  a  point  is  d^ 
scribed  In  a  grant  aa  being  a  ^tatel. 
distance  from  a  certain  other. pointy 
unless  there  is  something  to  ^ebut 
the  presumption  a  direct  line  Is  Im- 
plied; and  the  fact  that  both  ,po(itM 
are  on  the  same  river  does  not  set 
aside  the  presumption.  Slade  y. 
Bthertdge,  35  N.  C.  163,  67  AmD  657. 
(6)  Where  a  deed  describes  a  bouivd- 
ary  line  aa  runnlnr  from  .a  naturaf 
monument  already  located  to  an,iaAT 
milted  point.  '%  supposed  nostk 
courss"  aowh  a  certain  stream,  sui^ 
line  must  be  run  in  &  direct  course 
between  those  two  points,  althouA 
the  grantor  thought  that  such  line 
would  run  along  the  stream,  whereas 
It  runs  in  a  northeriy  dlrsctlon .  a 
short  distance  from  it  Rains  y* 
Rains,  20  SW  1099,  14  KyL  660.  if) 
Where  a  line  Is  described  as  runnfiif 
from  a  certain  point  east  to  a  certain 
located  corner,  the  line  should  .bs 
a  straight  line,  running  from  .tin 
point  named  to  the  comer,  althouga 
the  line  would  run  in  a  southeastt^rly 
direction,  and  the  quantity  of.  land 
conveyed  would  be  about  thirty-flvs 
acres  instead  of  thirty  acres,  mpre 
or  less,  as  given  in  the  conveyancei 
Abbey  v.  McPherson,  1  Kan.  A.  177, 
41  P  976.  (8)  Where  a  grant  caUe 
for  a  certain  course  from  one  estab- 
lished corner  to  another,  without 
saying  by  a  line  of  marked  trees, 
the  direct  line' from  one  comer<-to 
the  other'  Is  the  boundary  line,  a1-' 
though  there  may  be  a  line  of  marked 
trees  between  the  corners,  but  vary- 
ing tn  some  places  from  the  direct 
line.    Hough  v.  Horn,  20  N.  C.  306. 

[b]  If  more  monaments  13iaa 
oam  are  referred  to,  the  lines  must 
be  run  straight  from  one  to  the 
other  successively.  Hovey  v.  Sawyer, 
6  Allen  (Mass.)  664  (aocordingly 
where  a  boundary  line  was  described 
as  beginning  at  a  post  and  running 
"thence  southerly  In  as  straight  a 
line  as  possible  over  the  highest 
part  of  Bald  hill,  to  a  large  white 

filne  tree,"  the  method  of  asoertaln- 
ng  the  boundary  was  to  run  a 
straight  line  from  the  post  to  the 
highest  part  of  the  hill,  and  another 
straight  line  from  the  highest  part 
of  the  hill  to  the  tree). 

[c1    OovrsM   and   distanoss  aot 
speoUsA^d)  If  a  line  Is  called  for 
In  a  description  as  running  from  a 
known  point  to  some 
Digitized  by 
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ing,-  as  well  as  of  law,  is  to  reaeh  the  point  of  des- 
tination by  the  line  of  shortest  distance.*'  And  lines 
should  never  be  defleeted,  except  in  order  to  con- 
form to  the  intention  of  the  parties."  However, 
the  legal  presumption  that  A  line  running  from  one 
point  to  another  is  intended  to  be  a  straight  line 
is  overcome  -where  a  boundary  line  has  actually 
been  marked  on  the  ground. This  is  in  accord- 
ance with  a  well  settled  principle  hereinafter  con- 
sidered that  lines  actually  run  and  marked  on  the 
ground  control  courses  and  distances."  Further- 
more there  may  be  accompanying  words  of  descrip- 
tion which  will  indicate  that  the  line  is  not  to  be  a 
straight  line.*" 

23]  (d)  Meander  Liiw.  Numerous  well 
considered  cases  support  the  doctrine  that  unless, 
from  the  terms  used  in  the  description  of  a  bound- 
ary line  mnning  up,  down,  or  with  a  stream,  the 
intent  of  the  parties  is  clearly  otherwise,^  sncfa 
boundary  line  will  follow  and  be  determined  by 
Uie  meandeiings  of  the  stTeam.*"  Where  a  deed 


called  for  a  point  of  be^^inning  at  the  extremity  of 
a  sand  bar  of  a  river  "thence  up  the  river  with 
the  meanders/'  and  the  courses  and  distances  gave 
the  meanders  of  the  sand  bar  not  those  of  the  river, 
it  will  be  intended  that  the  meanders  of  the  sand 
bar  and  not  of  the  river  were  referred  to." 

24]  (e)  Parallel  Une.  While  there  is  no 
general  presumption  of  law  that  an  undeseribed 
boundary  is  to  be  run  parallel  with  a  known  fixed 
line,'''  yet  such  a  presumption  will  be  sustained  if 
it  will  most  near^  conform  to  the  true  int«it  of 
the  parties." 

251  (2)  Ancles  To  Be  Adopted.  As  a  rule 
a  specific  and  definite  call  for  an  ai^Ie  mast  be 
observed;''  but  where  the  call  is  general  and  de- 
scriptive meitely,  the  line  may  be  deflected  from  the 
angle  called  for,  if  thereby  the  intention  shown  in 
the  language  of  the  instrument,  in  the  light  of  the 
situatidn  of  the  land,  and  the  circumstances  of  the 
ease,  will  be  beat  subserved."  To  run  a  line  at  a 
given  angle  to  a  tortnons  stream  or  irregular  abore, 


ment,  without  Bpeclfythg:  the  course 
a,nd  distance,  the  shortest  line  that 
can  be  drawn  between  the  two  ob- 
jeota  must  be  taken  to  have  been  In- 
tended. Hicks  V.  Coleman,  26  Cal. 
128.  85  AmD  108:  Calk  v.  Stribling, 


1  Bibb  (Ky.)  12:!;  Bradford  v.  Mc- 
<n6Uand.  HuKhes  (Ky.)  196:  Smith 
V.  Orimea,  Htirhes  (Ky.)  Brad- 


ley T.  Wilson.  «8  Me.  367;  Van  Gor- 
don V.  Jackson,  E  Johns.  (N,  T.)  440: 
Christian  v.  Cope,  (Tenn.  Ch.  A.)  60 
SW  1030.  (2)  where  a  creek  Is 
called  for  tn  a  deed  as  the  terminus 
of  a  line,  and  there  Is  no  diverging 
course,  and  no  particular  object  on 
the  creek  called  for.  It  must  be 
reached  by  th^  shortest  direct  line. 
Carawayv.  Chancy,  Bl  N.  C.  381. 

'[d]  Wber*  a  line  luw  been  marked 
onlr  pan  of  the  way.  the  boundary 
df  the  residue  of  the  distance  should 
pe  a  direct  line  from  the  termination 
of  the  marked  line  to  the  corner 
cstlled  for.  Thomberry  v.  Churchill, 
i  T.  B.  Mon.  (Ky.)  29.  16  AmD  125; 
Toung  V.  Lelper,  4  Bibb  (Ky.)  503; 
Cowan  V.  Pauntleroy,  2  Bibb  (Ky.) 
Ml. 

M.  Bartlett  Land,  eta.  Co.  v. 
Saunders,  lOS  U.  S.  IIC,  18  L.  ed. 
fi46:  Leonard  v.  Smith,  111  La.  lOOS, 
H  8  101. 

as.  Cal.— Piatt  T.  Jones,  48  Cal. 
tl». 

Mass.— Bond  V.  Fay.  8  Allen  212. 

N.  C— Miller  v.  Bryan.  86  N.  C. 
167:  Long  V.  Long,  73  N.  C.  870; 
Spniin  V.  Davenport,  46  N.  C.  203: 
Shults  v.  Toung.  26  N.  C.  386.  40 
AmD  411:  Cherry  v.  Blade,  7  N.  C. 
ffl. 

Tex. — ^DllUnjiliam  v.  Smith,  SO  Tex. 
Chr.  A,  626,  19  SW  791. 

W.  Va. — Jackson  v.  Welsh  Land 
Assoc.,  61  W.  Va.  482,  41  8E  920. 

■e.  Wllloughby  V.  WIHoughby,  48 
8W  427,  20  KyL  1081;  Seneca  Nation 
r»  HOBaboom,  182  N.  T.  492,  SO  NE 
OSS:  Hough  V.  Home,  20  N.  C.  869. 

a?.   See  Infra  B  120. 

88:  Tallahassee  Power  Co.  v.  Sav- 
aae,  (N.  C.)  87  SB  629;  Shultz  v. 
^ung,  25  N.  C  886,  40  AmD  418. 

[a]  nna  a  call  of  grant  from  a 
tree  on  a  river  "thence  B.  8S  W.  260 
polea  down  the  river  to  a  spruce  pine 
on  the  ollf^"  the  line  having  never 
lieen  run  or  marked.  Is  located  by 
following  the  river  to  a  point  op- 

Soalte  the  tree  on  the  bluff,  one  hun- 
red  yards  from  the  river,  thence  to 
such  tree.  Tallahassee  Power  Co.  v. 
Savage,  (N.  C.)  87  SE  629.  (2)  If 
Uie  description  is  by  permanent,  nat- 
ural boundaries,  then  it  Is  regarded 
as  sufllclently  certain  to  require  that 
It  should  be  respected,  and  the  line 
must  pursue  its  course  so  far  as  It 
conducts  toward  the  terminus. 
ShulU  V.  Young,  26  N.  C.  3S6,  40 
AmD  418. 
99.   Rains  v.  Rains,  20  SW  1099, 


14  KyL  660:  Taylor  v.  Watkins,  7  J. 
J.  Marsh.  (Ky.)  363;  Yoder  v.  Swope, 
8  Bibb  <Ky.)  204;  Hammond  v.  Rldge- 
\y,  6  Harr.  &  J.  (Md.)  246.  9  AmD 
622:  Wharton  v.  Brick,  49  N.  J.  L 
289,  «  A  442.  8  A  629;  Bryant  v. 
Vinson,  8  N.  C.  146. 

[a]  XUnstoatloii. — A  line  de- 
scribed as  running  from  a  fixed  mon- 
ument on  the  edge  of  a  branch,  up 
the  same,  by  a  suigle  course,  to  an- 
other fixed  monument  on  said  branch, 
should  be  construed  to  follow  the 
straight  line  called  for,  from  monu- 
ment to  monument,  and  not  to  fol- 
low the  windings  of  the  branch,  un- 
less the  words  "the  several  courses 
thereof,"  or  "the  general-  course 
thereof  being,"  or  some  such  lan- 
guage is  used.  Wharton  v.  Brick,  49 
N.  f.  L.  289,  C  A  442,  8  A  629. 

ao.  U.  8. — Hills  V.  Homton.  12  F. 
Caa.  No.  6,508,  4  Sawy.  196. 

Cal. — Htcks  V.  Coleman,  25  Cal.  182, 
86  AmD  103. 

Ky.— Calk  v.  Stribling,  1  Bibb  122; 
Craig  7.  Hawkins,  1  Bibb  58. 

Me. — Robinson  v.  White,  4S  He. 
209;  Brown  v.  Cbadboume,  81  He.  9, 
60  AmD  641. 

Md.— Budd  V.  Brooke,  8  OIU  198, 
43  AmD  821;  Duvall  v.  Jones.  6  Harr. 
&  J.  853  note;  Hammond  v.  Rldgely, 
6  Harr.  A  J.  246,  9  AmD  522;  Small- 
wood  V.  Hatton,  4  Hd.  Ch.  96. 

Mass. — Newhall  v.  Ireson.  13  Gray 
262;  Cold  Spring  Iron  Works  v.  Tol- 
land, 9  Cush.  492;  Com.  v.  Alger,  7 
Cush.  63;  Lunt  v.  Holland,  14  Mass. 
149. 

N.  T. — Luce  V.  Carley,  24  Wend 
461,  85  AmD  687:  Jackaon  v.  Louw, 
12  Johns.  268;  Frier  v.  Jaokaon.  8 
Johns.  496;  Jackson  v.  Dennla,  1  Cal. 

177. 

N.  C— Den  v.  Uabe,  16  N.  C  ISO. 
Oh. — ^Buckley  v.  Blacfcwell,  10  Oh. 

608. 

Or. — Rayburn  v.  Winant.  16  Or. 
318.  18  P  688. 

Tenn. — Weakly  v.  Leegrand,  1 
Overt  265. 

VL—Newton  v.  Eddy,  23  Vt.  319. 

W.  Va.— Camden  v.  Creel,  4  W.  Va. 
366. 

[a]    "TJV  equtvaleBt  to  "with."— 

A  call.  In  a  grant  from  a  bound  on  a 
river,  "west  up  the  river,  to  a  stake," 
Is  in  law  equivalent  to  "with  the 
riTer**  and  the  Une  must  pursue  the 
course  of  the  stream.  Den  v.  Uabe, 
16  N.  C.  180. 

fb]  WluN  a  craat  eaUad  f <ur  laad 
lyinir  two  nUss  m  eaoh  >Ue  of  a 
oreek,  the  lines  should  be  run  up  so 
that  at  every  point  they  will  he 
two  miles  from  the  stream  in  some 
direction,  although  at  a  greater  or 
leas  distance  In  other  directions,  and 
not  by  parallel  lines  running  from 
points  two  miles  distant  from  the 
stream  on  a  line  travarslng  It. 
Jackson  v.  Dennis,  2  C!al.  (N.  T.)  177. 


31.  Roberts  v.  Hart,  (Tex.  Civ.  A.) 
165  SW  473. 

83.  Live  Yankee  Co.  v.  Oregon  Co., 
7  Cal.  41. 

33.  Cal.— Fratt  v.  Woodward,  82 
Cal.  219,  91  AmD  673. 

Ind. — Collins  v.  Dresslar,  18S  Ind. 
390.  32  NE  883. 

Ky. — Stephena  v.  Hedden,  4  Blbt> 
107. 

La. — Ramos  Lumber  Co.  V,  San- 
ders, 117  La.  616,  42  S  168;  Sanders 
v.  Ditch,  110  La.  884,  84  S  860;  Bour- 

Seat  v.  Bourgeat.  12  La.  139;  Hen- 
erson  v.  St.  Charles  Church.  7  Mart. 
N.  S.  XI 7. 

Me. — Keith  v.  Reynolds,  3  Me.  S98. 
Minn. — ^Austrian  v.  Davidson,  21 
Ulnn.  117. 

Mo. — DaaJ  v.  Cooper,  94  Mo,  62,  9 
SW  707. 

Pa. — Bloom  v.  Ferguson,  128  P». 
362,  18  A  488.  To  same  effect  Alrej 
V.  Kunkle.  7  Pa.  Super.  112  [aff  190 
Pa.  196,  42  A  633]. 

Vt— Rich  V.  Billot  10  Vt  211. 

[a]  Za  applylBf  this  prlaolple  (1) 
It  was  held  tnat  a  sale  of  a  tract  or 
land  four  arpents  front  on  a  bayou 
by  forty  arpents  In  depth  conveys 
one  hundred  and  sixty  arpents  In  a 
parallelogram,  unless  the  contrary 
intention  is  clearly  shown  by  the 
evidence.  Minor  v.  Dasplt,  128  La. 
33,  64  S  418.  (2)  In  Bourgulgnon  v. 
Boudousqule,  6  Mart  N.  S.  (La.)  697, 
It  was  said:  "On  a  sale  of  a  tract 
of  so  many  arpents  in  front  with 
the  usual  depth,  the  side  lines  will 
be  presumed  to  be  parallel,  and  fall 
perpendicularly  at  right  angles  on 
the  front  unless  expressions  In  the 
deed  control  the  legal  intendment." 

[b]  Xn  the  aabdMdoa  of  a  lot 
xaetUMTUlar  la  torm.  It  will  be  pre- 
sumed, in  the  absence  of  evidence  to 
the  contrary,  that  the  exterior  llnea 
of  the  subdivisions  will  be  parallel 
with  the  exterior  lines  of  the  lot 
subdivided.  Austrian  v.  Davidson, 
31  Minn.  117;  Rich  v.  Elliot.  10  Vt 
211;  Beecher  v.  Parmele,  9  Vt  862, 
31  AmD  633. 

[c]  When  a  line  Is  daseilbed  aa 
nuuuBf  parallel  with  a  stream  or 
broken  Une,  It  will  be  construed  to 
run  parallel  to  the  windings  of  the 
stream  or  to  the  broken  line,  and  not 
parallel  to  their  general  oourae. 
Pratt  V.  Woodward,  82  Cal.  219.  91 
AmD  573;  Hicks  v.  Coleman,  8fi  CaL 
122,  86  AmD  103;  Stephena  v.  Hed- 
den, 4  Bibb  (Ky.)  107;  Keith  v.  Rey- 
nolds, 8  He.  393. 

8«.  Hail  V.  :e^ton,  189  Hass.  817, 
89  NE  660. 

36.  Piatt  V.  Jones,  42  Cal.  219; 
Ladles*  Seamen's  Friend  Soc.  v.  Hal- 
stead,  58  Conn.  144,  19  A  668;  Craig 
V.  Hawkins,  1  Bibb  (Ky.).  68;  Smith 
v.  Grimes,  Hughes  (Ky.)  35. 

[a]  OloBlBf  open  Uaa^If  all  four 
of  the  courses  of  a  four-elded  sur- 
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ft  stn^^t  line  mtnt  flnfc  b«  establiahed  as  a  base. 
This  can  onl^  be  done  by  aseertaining  and  ledne- 
ing  to  a  straight  line/  auier  the  genend  coune  of 
the  stream  from  its  souree  to  its  month,  or  the 
geaoal  course  o£  the  shore  line,  or  that  portion  of 
the  stream  or  shwe  line  which  shall  appear  to  have 
been  in  the  eontemplatien  of  the  iwrtice  at  the 
time  of  the  execution  of  the  grant  or  eraT^ance.** 
[4  26]  (S)  BerenlBC  Ovonw.  As  has  hereto- 
fore beoi  diown  the  wmght  of  authority  is  to  the 
effect  that  the  beginning  comer  of  a  Borrey  does 
not  control  more  than  any  other  corner  actually 
vdl  ascertained.'^  And  where  a  disputed  or  lost  line 
or  eoRter  can  thereby  be  estaldished  more  nearly 
in  ecmfomii^  with  the  terms  of  the  instrument  and 


with  the  intent  of  the  parties  as  gathered  there^. 
fran,  it  is  competent  to  ascertain  such  line  oti 
corner  by  first  ascertaining  the  position  of  some 
other  bound  and  tracing  the  line  back  from  that  by 
reversing  the  course  and  distance."^  As  lb.  Jus- 
tice Bradley  of  the  United  States  supreme  eourt 
said:  "If  an  insurmountable  difficulty  is  met 
with  in  running  the  lines  in  one  direetion,  and  is 
entirely  obviated  by  running  them  in  the  reverse 
directioUf  and  all  the  known  calls  of  the  surv^ 
are  harmonized  by  the  latter  oourse,  it  is  only  a. 
dictate  of  ctuomon  sense  to  follow  it, "  *^  Neverthe- 
less it  has  been  held  that  the  test  of  revernng 
in  tiie  progress  of  a  survey  ^old  on^  be  resorted 
to  whmi  the  terminus  of  a  call  cannot  be  aseer- 


Tey  ar«  made,  but  the  eloalnc  line  im 
left  open,  tlie  couree  muat  be  no 
varied  as  to  strike  the  corners. 
Brown  v.  Hobson,  3  A.  K.  Harsh. 
iKy.)  380.  is  AmD  187. 

[b]  WlMM  aa  Mrtvy  ^vm  a  base 
ttu,  and  calls  to  run  ofl  from  that 
base  "northwardly,"  "sonthwardly," 
etc.  these  expressions  are  construed 
u  a  general  description  of  the  aide 
of  the  base  line  on  wbloh  the  land  Is 
to  lie,  and  tho  survey  should  be  con- 
•tnieted  at  rlalit  ansles  th^to. 
Cralv  T.   HawElne,   1   Bibb   OCT  ) 

u. 

as.  Ball  V.  ahotwell,  ««  Cal.  379. 
S  P  US;  IrwJn  v.  Towne,  42  Cal.  326: 
Hicks  Colman.  2K  CaL  122.  SB 
AmD  103. 

37.  See  supra  S  17. 

38.  U.  8.--^lnimons  Creak  Coal 
Co.  V.  Doran,  142  U.  S.  417,  12  SCt 
139.  36  L.  ed.  10S3:  Ayers  v.  Watson. 
Ill  U.  S.  S84.  II  set  201,  34  U  ed. 
103;  Montana  Min.  Co.  v.  St  Louis 
Kin.,  etc.,  Co..  IBS  Fed.  fil,  lOB  CCA 
143;  Carter  t.  Klrby  Lumber  Co.,  1B2 
1^  122,  SS  CCA  14;  ^ramblet  v. 
Davlf,  141  Fed.  771.  71  CCA  204; 
Davis  V.  lAud,  eta,  Co-  141  Fed.  711: 
putt  V.  TsrmUUOn.  W  Fed.  Sfi6,  32 
CCA  US',  BlUnwood  v.  Btanoliff,  42 
Fed.  tit. 

Cat— Walah  v.  HIU,  18  Cai.  481. 

Ky.— Comba  v.  Valentine^  144  Ky. 
11^137  BW  1080:  Umbert-DrlsUU 
T.  Dtzon.  14S  Ky.  7S9,  137  SW  7S8; 
Btnsler  V.  BurL  etc,  Lumber  Co., 
132  Jbr.  11V116  SW  316;  SulUvan  V. 
HllLTlS  SW  684.  38  KyL  962;  Howes 
T.  Wells,  110  SW  24fi.  33  KyL  212: 
Combs  T.  Virginia  Iron,  sto.,  Co.,  lOs 
8W  SIS,  38  KyL  801:  Morfan  v. 
Ranfro.  124  Ky.  214,  it  SW  311,  30 
KyL  6»:  Creech  v.  Johason,  116  Ky. 
441,  7«  SW  186,  26  ^L  667:  Simp- 
Uds  t.  Wells.  26  SW  6S7.  16  KyL 
113;  Pearson  v.  Baker.  4  Dana  821; 
Tttomberry  v.  ChurchuU  4  T.  B.  Hon. 
».  II  AmD  126. 

Us.— Noyes  V.  Dyer,  S6  He.  408; 
Seldensparger  v.  Spear,  17  ICa.  123, 
IS  AmD  2S4. 

Ud.— Newbold  T.  Condon.  104  Md. 
100.  64  A  366:  Wtlson  v.  Inloes.  6  Olll 
121;  Hammond  v.  Norris.  2  Harr.  & 
J.  130:  Dulany  v.  Jennings,  l  Harr. 
a  M.  92. 

Uinn. — Sommer  Meyer,  126 

kflnn.  268.  146  NW  1106. 

N.  H.— Twombly  V.  Lord,  74  N.  H. 
til,  6S  A  486;  Cobum  T.  Cozeter,  61 
N.  K  168. 

N.  C. — Hanstein  v.  Ferrall.  149 
N.  C.  240.  62  SB  1070:  Ashevllle 
Land  Co.  Lans.  146  C.  311.  69 
SE  703;  Tucker  v.  Satterthwalte,  128 
N.  C.  611.  31  SE  722:  Dobson  v.  Fin- 
ley.  63  N.  C.  49B;  Safret  v.  Hartman, 
i2  N.  C.  199;  Den  v.  Graham.  18  K.  C. 
It,  27  AmD  226.  Compare  Duncan 
V.  Hall.  117  14.  C.  443.  23  SB  262 
(boldinff  that  where  the  location  of 
lud  conveyed  by  a  deed  Is  disputed, 
but  one  of  the  comers  is  determined, 
the  location  made  by  running  the 
line  from  such  coi!ner  in  the  same 
direction  as  it  is  run  by  the  deed 
ttiould  be  adopted,  rather  than  one 
ucertalned  by  reversing  the  calls  of 
the  deed  from  such  comer) :  Norwood 
V.  Crawford.  114  N.  C.  618.  19  SB  349 
(boldinc  that  whara^  In  a  descrlp- 
Uw  m  a  Oaed,  the  point  of  basla- 


nlny  and  the  three  last  comers  were 
monuments,  and.  In  running  in  regu- 
lar order  by  courses  and  distances 
the  several  lines  between  the  point 
of  beginnlnjr  and  the  second  monu- 
ment, the  Irae  from  the  comer  next 
preceding  such  monument  to  such 
monument  passed  outside  the  monu- 
ment, the  true  rule  was  to  run  such 
tine  to  the  monument,  disregarding 
course  and  distance,  and  not  to  sur- 
vey the  lines  from  the  point  of  be- 
ginning in  reverse  order). 

A.?T2"-i^78V.^ 

Tex.— Miles  v.  Sherwood,  84  Tex. 
485.  19  SW  863:  Swenson  v.  Wills- 
ford,  84  Tex.  424,  19  8W  613:  Ayers 
V.  Lancaster.  64  Tex.  306:  Phillips  v. 
Ayres,  46  Tex.  601:  ariStn  v.  Roe,  2 
Tex.  Unrep.  Cas.  611:  Daughtrey  v. 
McCoy,  (Civ.  A^  136  SW  1«0:  SUte 
V.  Sulflow,  60  Tex.  Civ.  A.  616.  128 
SW  662:  Moore  v.  Lonlna  (Civ.  A.) 
114  SW  188:  Burge  V.  Poindexter, 

(CIV.  A.)  66  W  sr. 

Utah.^Hoyle  v.  Thomas,  161  P 
361.   

,  Wash.— Edson  v.  B^i^  S  Waab. 
642,  86  F  698. 

N.  S.— Halifax  Oravlnf  Dock  Co. 
v.  Shrans,  48  N.  S.  66.  17  DomLR  636. 

 ^8«e  also  Paterson  v.  Bast  Jersey 

Water  Co.,  74  N.  J.  Bq.  49,  70  A 
472  Cas  77  N.  J.  Eo.  688.  78  A  1134]; 
Seabrook  v.  Coos  Kiy  Xoe  Co.,  49  Or. 
z»7,  86  P  417  (both  dlsouaalns  the 
rule). 

"The  order  in  whidi  the  surveyor 
gives  the  lines  and  corners  In  his 
certlfloate  of  survey  is  of  no  import- 
ance to  find  the  true  position  of  the 
survey.  Reversing  the  courses  Is  as 
lawful  and  persuasive  as  foUowing 
the  order  of  the  oartlflcate."  Crosby 
v^jStevenson,  (Tsix.  Civ.  A.)  1B8  8W 

[a!|  AvpUeatloas  of  rnto.— (1) 
Where  the  first  two  comers  of  a 
boundary  could  not  be  found  or  lo- 
cated, but  the  third  and  fourth,  the 
latter  of  which  was  a  large  rock. 

Sermanent  and  Immovable,  were 
ound.  It  was  permissible  for  the 
surveyor  to  reverse  the  calls  from 
the  fourth  corner,  and  to  run  from 
thence  back,  in  order  to  ascertain  the 
place  of  beginning.  Lindsay  v. 
Austin,  139  N.  C.  468,  61  SB  990. 
(2)  The  calls  of  the  fleld  notes  of  a 
survey  may  be  reversed  In  order  to 
determine  the  boundary  line  of  a 
tract  when  by  doing  so  a  river  would 
be  reached  In  about  one  thousand 
varas  less  than  called  for,  while  by 
following  the  lines  as  they  were  said 
to  be  traced  originally  the  north  line 
would  fall  about  one  hundred  varas 
short.  It  being  proved  that  the  north 
line  had  actually  been  surveyed  and 
the  south  line  not.  Swenson  v. 
WlllBford,  84  Tex.  424.  19  SW  618, 
(8)  Certain  heirs  executed  a  bond  to 
convey  land,  described  as  "beglnnlng 
at  the  road,  where  Cecil's  line  crossed 
said  road,  thence  to  the  Casslty  line 
running  down  to  Spaw  creek,  thence 
ttf  the  mouth  of  the  Cecil  branch, 
thence  up  said  branch  to  Cecil's  line, 
thence  with  aald  line  to  the  begin- 
ning, containing  64  acres."  The  de- 
scription, as  written,  contained  much 
mora  than  fifty-four  acres,  which  the 
grants*  subseonentlv    aimed.  It  was 


held  that  by  reversing  the  calls  it 
appeared  that  the  word  "thenoe"  was 
omitted  after  the  words  "Casslty 
line,"  which  being  inserted  corrected 
the  description,  and  that  the  descrip- 
tion would  be  BO  reformed,  under  the 
rule  that  one  call  is  entitled  to  as 
much  weight  as  another.  It  being 
apparent  Uiat  the  mouth  of  Cecil's 
branch  was  a  corner  of  the  ftfty-foor 
acres.  Craft  v.  Taylor.  106  SW  1^, 
31  KyL  1249.  (4)  Where  a  deed  cal& 
to  begin  at  a  stake,  and  then  calh) 
for  a  certain  stump  on  a  certain  rut^ 
and  the  stump  can  be  located,  thfS 
Jury  may  .determine  the  boundarlea 
of  the  land  by  reversing  the  Calls 
and  locating  the  lines  back  from  the 
stump  to  the  point  of  beginning, 
Marshall  v.  Corbett,  137  N.  C  665, 
60  SE  210.  (6)  Where  the  descrip- 
tion in  a  deed,  If  literally  read,  would 
not  close,  but  referred  to  monu- 
ments and  gave  distances  anft 
courses,  if  by  reversing  the  aurvey 
and  applying  it  to  the  monumenfe 
the  granted  land  oould  be  located, 
the  title  of  plaintiff  In  ejectment  .to' 
the  land  described  tfiould  have  beMi 
submitted  to  the  Jury,  Calatro  v.  - 
Chabut,  72  N.  J.  L.  468,  68  A  271. 
(6)  Where  It  Is  impossible  to  mak&s 
survey  of  a  tract  from  the  calls  w 
a  deed  because  of  the  teilure  of  tlie 
first  call  to  give  ths  distance,  and  no 
natural  object  Is  called  for.  It  m 
necessary  to  reverse  the  calls.  Qnn- 
ter  V.  Whiting  Mfg.  Qo^  166  N.  e 
161.  81  BE  ion.  a)  mere,  begin- 
ning at  the  Initial  comer,  and  follow-; 
ing  the  calls  for  courses  and  d»- 
tances,  the  other  fixed  corners  must 
be  Igndred.  and  the  result  Is  a  lat^ 
terlat  variance  In  quantity,  while  by 
beginning  at  some  other  known  point 
and  reversing  the  calls  and  tracing- 
the  lines  the  other  way  th»  oondl- 
tlona  are  more  nearly  met,  atid  tba 
quantity  corresponds  practically' 
with  that  called  for.  such  course' 
should  be  followed.  Montana  Mln. 
Co.  V.  St.  X^ls  Mln.,  eta,  Ca.  XSl 
Fed.  61.  106  CCA  843. 

[b]  mnsalng  courses  la  botli  At 
reetloas^Where  the  beginning  boint 
of  a  aurvey  is  established  and  all  the 
calls  made  by  the  locating  surveydr 
cannot  exactly  be  observed,  the 
courses  and  distances  should  be  ran 
in  both  directions  as  far  as  possible, 
and  the  gap  closed  In  the  way  that 
seems  most  consistent  with  Ml  the 
calls  that  can  be  determined.  Hill  v. 
Smith,  6  Tex.  Civ.  A.  812,  »  SW 
1079. 

SB.  Ayers  v.  Watson,  1S7  U.  S. 
584.    604,    11    SCt    201,    S4    U  ed. 

803. 

[a]  As  farther  sivporUnir  this 
dootna*  It  has  been  said:  "The  be- 
ginning corner  In  the  plat,  or  certifi- 
cate of  survey.  Is  of  no  higher 
dignity  or  importance  than  any  other 
corner  of  the  aurvey.  .  ,  .  The  order 
In  which  the  surveyor  gives  tho  lines 
and  corners  In  his  certificate  of  aur- 
vey. Is  of  no  Importance  to  find  the 
true  position  of  the  survey.  Revers- 
ing the  oourses  Is  as  lawful  and 
nersuastve  as  following  the  order  of' 
the  certificate."  Pearson  v.  Biuter.  4 
Dana  (Ky.)  821.  328.    To  same  efldot 
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tained  by  running  forward.'*  likewise  it  has 
been  held  that  a  line  will  not-  be  rerersed  for  the 
purpose  of  showing  the  termination  of  a  prior  line 
unless  the  description  of  the  posterior  line  is  more 
definite  than  that  of  the  prior  line,  and  a  mistake  in 
the  prior  line  can  elearly  be  shown  and  tbiU  when 
the  beginning  eomer  is  known  the  oalls  ought  not 
to  be  reversed  except  in  order  to  make  the  snrrey 
elose.*"  So  the  test  cannot  be  api^d  where  the 
lines  of  a  surrey  are  not  actually  mn  smA  meas- 
ured on  the  ground.**  And  natural  monuments 
and  boundaries  in  a  deed  must  be  followed  rather 
than  ignore  them  and  reverse  the  courses  and  dia- 
'  tances  called  for  in  the  deaeription.**  In  no  event 
is  it  -lawful  to  disr^ard  natural  objects  called  for 
in  the  boundary,  either  as  oomers  or  lines,  in  run- 
ning the  lines  backward  and  in  reverse  order,  to 
locate  a  bonndary.*"  Due  respect  must  be  shown 
to  such  objects  miichever  way  the  boundaries  ran. 


and  as  much  one  way  as  another.** 

[$27]  b.  Disfeanees— (1)  In  Oenand.  Unlesa 
controlled  "by  other  calls,  calls  fi>r  distances  mnst 
be  strictly  observed."  A  line  between  given  points 
or  monuments  most  be  the  shortest  distanee  be- 
tween them,**  but  in  the  absenoe  of  tenninstix^ 
numuments  lines  ought  4o  be  ran  on  the  exact 
courses  and  distances  stated.**  Where  the  dis- 
tances on  the  lines  calied  for  are  not  expressly 
given,  »  are  vagae  and  indefinite,  they  most  be 
aseertuned  1^  eonstrnetion,'^  giving  full  efleet  to 
the  apparent  intention  of  the  locator  and  to  the 
descriptive  words  of  the  grant  or  conveyance.*^ 

H  28]  <a)  Ueamraowiit  liy  HMiider  of  Blnam 
or  Bead.  As  a  ^eral  rule  tlw  distances  called  for 
from  pwnt  to  point  on  navigable  waters,  luge  non- 
navigable  streams,  or  roads,  ot^ht  to  be  run  by 
their  meanders;**  but  in  the  case  of  small  non- 
nav^ble  streams  the  distances  will  generally  be 


'  40.  '  ABhevUle  Land  Co.  v.  Lan^, 
14«  N.  C,  311,  59  SE  703;  Lindsay  v. 
Austin.  139  N.  C.  463,  61  SB  990; 
fjorwood  V.  Crawford,  114  N.  C.  B13, 
19  SE  849.  To  same  eftect  White- 
house  Cannel  Coal  Co.  v.  Wells,  74 
SW  786,  26  KyL  60. 

In  Duncan  v.  Hall,  117  N.  C.  448, 
4IS,  28  SE  362,  Judre  Avery  said: 
'^n  determlninK  whicn  Is  correct  the 
qonrfs  proceed  upon  the  Idea  that  the 
bUsct  of  legal  Investigation  and  In- 
quiry IB  to  find  the  lines,  and  comers 
and  monuments  which  were  asreed 
i|poa  by  the  parties  to  the  original 
ccAiveyance.  and  that  In  order  to  at- 
iain  xhaX  object  the  lines  should  be 
i^n  In  the  direction  and  order 
a^loDted  by  them.  .  .  .  There  are 
Itopie  excepttonal  instances  In  which 
It. 'IS  manifest  that  reversinc  a  line 
SB  a''more  certain  means  oi  aacer- 
tainins  the  location  of  a  prior  line 
than  the  description  oC  such  prior 
IniQ  slven  In  the  deed,  but  such  cases 
ars  rare  exceptions  to  a  well  estab- 
lished general  rule.  .  .  .  The  gen- 
eral, rtile  Is  an  established  law  of 
dvldence  adopted  as  best  calculated 
to  ascertain  what  was  the  Intention 
to  be  conveyed,  and  it  la  Incumbent 
on  a  party  asking  the  courts  to  de- 

Sarf  from  It  to  show  facts  which 
ring  the  particular  case  within  the 
Afosptlona  to  the  rule." 
.Jaj  bioaUon  of  second  oomer; 
dffeot^In  North  Carolina  It  is  uni- 
formly held  that,  the  8eC9nd  corner 
^Ing  located,  the  land  must  be  sur- 
by  the  call  as  laid  down  in  the 
grant  and  not  by  reversing  the  call. 
Qunter  v.  WhJtIng  Mfg.  Co.,  166  N. 
C..lel,  81  SE  1070;  Tucker  v.  Satter- 
thwalte,  123  N.  C.  Gil,  31  SE  722; 
^rry  v.  Graham,  18  N.  C.  76.  27 
AmD  226. 

41.  Ring  V.  Ring,  20  N.  C.  260: 
Harry  v.  Graham,  IS  N.  C.  76.  27 
AmD  226.  See  also  Tucker  v.  Satter- 
thwalte.  128  N.  C.  611.  31  SE  722; 
Daughtrey  v.  UoCoy,  (TeK.  Civ.  A.) 
],3&  SW  1060  (both  discussing  the 
rule).  ' 

"In  the  case  of  Safret  v.  Hartman, 
62  N.  C.  199,  Pearson.  C.  J.,  in  refer- 
ring to  the  decision  in  Harry  v. 
araharo,  18  N.  C.  76,  27  AmD  226, 
said:  'It  Is  decided  In  that  case  that  a 
pqsterlor  Una  could  not  be  reversed. 
In  order  by  Its  Intersection  with  the 
prior  line  to  show  the  corners,  unless 
9uch  posterior  line  was  certain,  be- 
cause to  do  BO  would  be  to  extend 
the  distance  of  the  prior  by  the 
oourSe  of  the  posterior  line.  The 
claim  of  mistake  resting  on  the  one 
OP  the  other  being  equal,  it  was 
deemed  proper  to  follow  the  order  In 
wjilch  the  survey  was  made.'  He  said 
that  resort  could  not  be  had  to  the 
reversing  process  'unless  such  poste- 
rior line  was  certain." "  Davis  v. 
Commonwealth  l<and,  etc.,  Co.,  141 
.Fed.  710,  746. 

48.   Simpkins  v.  Wells,  26  SW  587. 


16  KvL  113;  Norwood  v.  Crawford, 
114  N.  C.  ei«,  19  SE  849;  Safret  v. 
Hartman,  62  N.  C.  199;  Ring  v.  King, 
20  K.  C.  301;  Harry  v.  Graham,  IB  N. 
C.  76,  27  AmD  226.  And  see  Davis  v. 
Commonwealth  Land,  etc.,  Co.,  141 
Fed.  740;  Blackburn  v.  Nelson,  100 
Cal.  336,  84  P  77S;  Ashevllle  Land  Co. 
V.  Lang,  146  N.  C.  811.  69  SB  701  (all 
discussing  the  rule). 

"Where  by  running  with  the  calls 
a  ditferent  result  from  that  attained 
b3^  reversing  Is  nMesaarlty .  reached 
or  may  ensue  the  safer  and  mora  cer- 
tain method  of  following  the  order 
of  the  original  surrey  by  the  Inter- 
ested parties  who  directed  it  Is.  as  a 
rule,  adppted.  .  .  .  We  find  no  case  In 
our  Reports  where  this  Court  has 
given  Its  sanction  to  the  correctnesa 
of  a  survey  made  by  reversing  the 
lines  from  a  known  beginning  corner. 
The  rule  is  to  run  with  the  calls  in 
regular  order  from  a  known  begin- 
ning and  to  resort  to  the  test  of  re- 
versing In  the  subsequent  progress 
around  the  boundary  only  where  the 
terminus  of  a  call  cannot  be  ascer- 
tained by  running  forward,  but  can 
be  flxed  with  absolute  certainty  by 
running  reversely  the  next  succeed- 
ing line."  Norwood  v.  Crawford,  114 
N.  C.  618,  619,  19  SEf,  149  (per  Avery, 
J.). 

48.  Ayers  v.  Lancaster,  64  Tex. 
306;  Baker  v.  Heney.  (Tex.  Civ.  A.) 
166  SW  19.  See  also  Ayers  v.  Wat- 
son. 1S7  U.  S.  584,  11  set  201,  84 
L.  ed.  803  (dlsousflfng  the  rule). 

44.  Hunt  V.  Barker,  27  Cal.  A.  T76. 
161  P  166. 

4B>  Davis  V.  Commonwealth  Land, 
etc,  Co.,  141  Fed.  711. 

46.  Davis  V.  Commonwealth  Land, 
etc.,  Co..  141  Fed.  711; 

47.  Johnson  v.  Pannel,  2  Wheat. 
(U.  S.)  206,  4  L.  ed.  221:  Thomasson 
V.  Hanna,  18  SW  227,  18  KyL  700; 
Cutts  V.  King,  6  Me.  482;  Sowles  v. 
Minot,  82  Vt  344,  73  A  1026,  137 
AmSR  1010.  To  same  effect  Smith  v, 
Hutchison.  104  Tenn.  394,  68  SW  226. 

[a]  A  oaU  In  a  deed  fox  flfty  feet, 
more  or  leas,  In  a  certain  direction, 
must  be  taken  to  be  the  length  stated, 
unless  the  distance  Is  controlled  by 
other  calls.  Sowles  v.  Minot.  82  Vt. 
344.  73  A  1026,  137  AmSR  1010. 

48.  Me. — Grant  v.  Black,  63  Me. 
373. 

N.  C. — Caraway  v.  Chancy,  61  N.  C. 
861;  Campbell  v.  Branch,  49  N.  C. 
813;  Bradberry  v.  Hookit,  4  N.  C.  443. 

Fa. — Best  v.  Hammond,  66  Pa.  409. 

Tenn. — Wright  v.  Hurst,  122  Tenn. 
6S6.  127  SW  701.  Compare  Burns  v. 
Greaves,  Cooke  7S  (where  It  was  held 
that  if  an  entry  calls  to  begin  on  a 
river  three-fourths  of  a  mile  below 
the  mouth  of  a  creek,  the  beginning 
must  be  ascertained  by  measuring 
down  the  river  by  its  meanders). 

Va.— Smith  v.  Davis,  4  Gratt  (47 
Va.)  60. 

[a]   WhsB  aa  aMsrtalasa  aad  mat- 


nral  MonamMit  la  of  an  extaasdn 
eharaoter,  such  as  another  tract  of 
land,  a  river,  or  a  swamp,  the  line 
must  be  to  the  nearest  point  of  such 
object.  Caraww  v.  Chancy,  61  N.  C. 
361;  CamptMll  v.  Branch,  4S  N.  C. 
313;  Bradberry  v.  Hooks,  4  N.  C.  443; 
Best  V.  Hammond,  66  Pa.  409. 

O.  Me.— Lincoln  v.  Edgecomb.  28 
He.  276;  Cutts  v.  King.  8  He.  48 Z; 
Soamman  Sawyer,  4  fie.  4X9 ;  Kefth 
V.  Reynolds,  S  Ms.  (91.  Compartt 
Houlton  T.  Powers,  8X  He.  37B 
(where  it  was  held  that  wher^  by  tba 
regfstered  title,  the  divisional  line  of 
lands  1b  described  to  be  at  a  mark  a 
given  distance  from  a  monument,  and 
the  place  of  the  mark  ts  not  Identi- 
fied, such  given  distance  may  be  con- 
trolled by  other  evidence  of  tho 
locality  of  the  line). 

Md.— Mitchell  V.  Mitchell,  8  Oill  98. 

Mass. — Van  Ness  v.  Boinay,-  214 
Mass.  840,  101  NB  979;  Blaney  v. 
Rice,  20  Pfclc.  62,  32  AmD  204. 

N.  T. — Jackson  T.  Lueett.  2  Cat.  868. 

Pa. — Enterprise  Transit  Co.  v.  Col- 
lins. 222  Pa.  873,  71  A  640. 

Tenn. — Montgomery  v.  Lipscomb, 
105  Tenn.  144,  58  SW  806. 

ia]  Thns  where  the  north  comer 
!  west  corner  of  a  survey  are 
marked  on  the  grounds,  and  the  north- 
westerly line  between  them  is  flxerL 
the  southwesterly  line  will  be  located 
by  the  ofUclal  courses  and  distances, 
where  thdre  are  no  monuments  on 
such  line  made  for  that  line  to  stop 
it  short  of  such  distances.  Enterprise 
Transit  Co.  v.  CoUtna,  X22  872.  71 
A  640. 

[b]    By   tho   nse    of   the  tsna 

''abont^  in  describing  the  length  of 
line  in  the  deed  of  conveyance,  it  is 
understood  that  exact  precision  is 
not  intended;  but  if  the  place  where 
a  monument  stood  by  which  the  dis- 
tance was  controlled  and  determined 
cannot  be  ascertained,  the  gran  tea 
must  be  limited  to  the  number  of 
rods  or  feet  given.  Cutts  v.  King, 
6  Me.  482.  See  also  Blaney  v.  Rice. 
20  Pick.  (Mass.)  62.  82  AmD  204 
("more  or  less"). 

60.  Millar  v.  Frame,  1  A.  K  Marsh. 
(Ky.)  284;  Halght  v.  Hamor,  83  Me. 
463,  22  A  369;  Mlllett  v.  Fowle,  8 
Cush.  (Mass.)  160. 

51.  Ky.— Violet  v.  Bowman.  1  A. 
K  Marsh.  282. 

Me. — Centre  St  Church  v.  Machlas 
Hotel  Co.,  61  Me.   418;  Graves 
Fisher,  6  Me.  69,  17  AmD  208. 

Mass. — Dunham  v.  Gannstt,  186 
Hass.  151;  Dall  Brown,  B  Cush. 
289. 

N.  C— .Osborne  v.  Anderson.  88  N. 

C.  261. 

Oh.— Buckley  t.  GUmore,  12  Oh.  88. 

Tenn. — Wilson  v.  Bass.  K  Hayw.  110. 

M.  IT.  S.— Johnson  v.  Pannel,  I 
Wheat.  206,  4  L.  ed.  2X1;  Bodley  t. 
Taylor,  6  Cranch  191.  8  L.  cd.  76. 

Cal.— Peo.  V.  Henderson.  40  Cal.  28. 

Kr.--Oore  V.  Steele.  4  T.  B.  Hon. 


'For  later  oases,  developmealii  and  ohaages  In  the  law  see  eumulatlva  Annotations,  same  litis,  pa^eand  |MtMiimb«rr 
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nm  from  point  to  point  in  a  dirwit  liBe."*  No  fixed 
rule,  lioweTer,  ean  be  laid  down,  since  each  ease 
depoids  on  the  intation  of  the  loeator  or  grantor, 
to  be  arrived  at  from  the  ealls  of  his  entry  or  eon- 
veTanee,  in  connection  with  the  surronndih?  eir- 
enmstaneea." 
[i  29]  (S>  Scab  of  Heanrement.  The  soale 
measurement  to  be  need  in  locating  lines  by  dis- 
tance depends  on  the  eireonutanees  of  the  ease. 
Where  surface,  rather  than  horizontal,  measure- 
ment has  enstomarily  been  employed  hy  the  sur- 
veyors of  a  locality,  the  same  measurement  should 
be  adopted  in  relocatii^  the  lines,  and  vice  Tersa."" 
Similar^,  where  a  grant  is  made  of  land  and  is 
bounded  by  monuments  named  as  existing  on  the 
esrth,  and  by  distances  between  them,  and  not  by 
monuments  and  distances  named  on  the  plain  only, 
the  admeasurement  should  be  made  on  the  earth 
and  not  by  the  seale  on  the  plan,^ 

[$30]  6.  Designation,  Quantity,  and  Location 
of  lABd — a.  Designation— (1)  In  OeneraL  A  gen- 
eral designation  of  the  land  to  be  granted  or  con- 
veyed by  its  name  or  number,  as  being  owned  by, 
or  in  the  possession  of,  a  certain  person,  as  being 
the  same  land  mentioned  in  another  grant  or  con- 
veyance, or  otherwise,  is  a  sufficient  description  of 
itself,  without  specific  locative  ealls,  if  thereby  the 
land  contemplated  by  the  parties  can  be  identified 


SOS;  Hlte  V.  Orah&m.  2  Bibb  141; 
Preble  v.  Vanhooier,  2  Bibb  118; 
Wbitaker  v.  Hall,  1  Bibb  72. 

Or. — Rajrburn  v.  Wlnant,  18  Or. 
318,  18  P  588. 

Tenn. — UaBMnfflll  v.  Boyles,  4 
Hnmphr.  206;  Burns  v.  Qreaves, 
Cooke  TE. 

68.  Stephens  v.  Hedden,  4  Bibb 
(Kr.)  107;  Garland  v.  Rowland,  8 
Bfbb  (Kr.)  12B;  Buckley  T.  Ollmore, 
12  Oh.  <S. 

54.  U.  B. — Lfttlepaffe  t.  Fowler,  11 
Wheat.  21S,  «  L.  ed.  468. 

Cal. — Ifaxey  v.  Ttaurman,  60  Cal. 
Ill:  Kimball  v.  Seniple,  26  dal.  440. 

Ky. — ^Thurston  v.  Masterson,  9 
Dana  228;  Webb  v.  Bedford.  2  Bibb 
ttf:  lohnson  t.  Brown,  Ky.  D«c.  49. 

N.  C— Ballmr  V.  Hopkins.  152  N. 
a  748,  <7  SB  »». 

Tex.— Conner  v.  Conner,  (Civ.  A.) 
14]  aw  2M. 

taj  Tku  (1)  a  deed  deaeriblnv 
the  und  conveyM  aa  beginnlnc  at  a 
Btake  In  the  line,  thenee  abuth  with 
the  Una  a  ipeelfled  distance  tp  a 
stakci  thenee  vest  with  a  line  a 
■pecmad  distanoe  to  a  stake  hi  a 
road,  and  "thenoe  northeast  with  the 
K«neral  direction  of  the"  road  a  speo- 
ined  dlatanca  to  the  point  of  beRln- 
ftlnc  calls  for  a  straltht  llne^  and 
tut  a  line  with  the  bends  of  the  nuuL 
Conner  t.  Conner,  (T«r.  Civ.  A.)  Hi 
8W  288.  (S>  Under  the  call  in  a 
■rant:  *^^nnlns  at  a  stake  and 
three  chestnuts  on  the  bank  of  Ten- 
nessee River,  at  the  State  line  near 
Qie  month  of  Bllck  Rock  Creek,  and 
rana  south  25  E.  with  said  line  220 
poles  to  a  stake  In  said  line."  the  line 
called  for  follows  the  meanders  of 
Slick  BlTer  creek,  which  Is  the  state 
line,  and  stops  at  the  end  of  two 
hundred  and  twenty  poles,  and  not 
br  measorlng  a  Btral«nt  line.  Bailey 
T.  Hopkins.  162  N.  C.  748,  761,  67 
SE  669. 

55.  See  cases  Infra  this  note. 

[a]  iB  PenasjlTaaLla  It  has  been 
held  that  In  measurlne  distances 
called  for  In  an  orlKlnaT  survey  of 
land  warrants,  surface  measure- 
ment, being  the  Mnd  In  practice  by 
rarveyors  In  that  state,  will  be  used. 
In  the  absence  of  proof  that  any 
other  kind  of  measurement  was  In 
use  when  the  orjKlnal  survey  was 
made.    Boyton  v.  Urlan,  66  Pa.  142. 

[b]  Ztt  Tanneasee  it  Is  held  that 
calls  for  distance  should  be  surveyed, 
fn  the  absence  of  other  controlling 
calls,  by  horfsontal,  not  by  surface, 


measurement.  Bleldom  v.  Pilot 
Mountain  Coal,  etc.,  Co,  89  Tenn.  166. 
16  SW  787. 

08.  Otis  V.  Moulton,  20  He.  206. 
Compare  however  liOrlng  v.  Norton, 
8  He.  61  (where  the  conveyance  In 
question  was  of  certain  tana  accord- 
ing to. a  plan,  no  monuments  were 
named  In  It,  and  the  decision  of  the 
court  was,  on  such  a  state  of  facts, 
that  the  length  of  the  lines  was  to  be 
ascertained  oy  applying  the  soale  by 
which  the  plan  was  protracted). 

BT>  I>oddrIdge  v.  Thompson,  9 
Wheat. (U.  S.)  469,  6  L.  ed.-187;  Ull- 
lett  v.  Fowle,  8  Gush.  (Haas.)  160; 
White  V.  Gay,  9  N.  H.  126,  81  AmD 
224;  Armstrong  V.  Boyd,  3  Penr.  A 
W.  (Pa.)  468.  TO  same  effect  Robin- 
son V.  Atkins,  106  La.  790,  80  8  231; 
Dyne  V.  Nutley,  14  C.  B.  122,  78  ECL 
122,  188  Reprint  61.  See  Deeds  [18 
Cyo  628  et  seqj;  Public  Lands. 

[a]  A  oosrsynnee  of  land  As- 
seillMd  as  a  tract  nurreired  to  •  pav- 
tloalaar  mmob  passes  all  within  the 
bound  oi  the  survey.  It  la  In  tact 
a  conveyance  by  reference  to  courses 
and  distances  or  metes  and  bounds, 
which  are  as  operative  to  define  the 
subject  of  the  grant  aa  If  they  ware 
included  In  the  deed.  Armstrong  v. 
Boyd,  I  Penr.  ft  W.  (ftL)  468. 

W.  He.— Hathom  T.  Hinds,  69  He. 
826;  Steward  v.  Davis,  68  He.  689; 
Baty  V.  Baker,  SO  He.  826,  79  AmD 
816;  Haynes  t.  Tonng,  86  He.  667; 
Crosby  V.  Bradbury.  »  Ma.  61. 
'  Haas. — Old  Soath  Soc.  v.  Waln- 
wrlght.  141  Hass.  448,  6  NB  848: 
Treat  v.  Joslyn,  189  Mass.  94,  29  NB 
668;  Stowell  v.  Buswell,  186  Hass. 
A40;  Stone  v.  Stone,  116  Mass.  279; 
Melvin  V.  Herrlmack  River  Locks, 
etc.,  6  Ueto.  16,  88  AmD  884. 

HInn. — ^Austrian  v,  Davidson,  21 
Hfnn.  117. 

Ho. — Orandy  v.  Casey,  93  Ho.  696, 
6  SW  876. 

N.  H.— White  V.  Qay,  9  N.  B.  126, 
81  AmD  224. 

K.  T.— Orlfflths  V.  Morrison.  106 
N.  T.  166,  12  NB  680;  Loomis  v. 
Jackson,  19  Johns.  449. 

Tex. — Koenlgheim  v.  Miles,  67  Tex. 
113,  2  SW  81. 

Vt. — Sowles  V.  Butler,  71  Vt  271, 
44  A  366. 

Va. — Seamonds  v.  HeOlnnIs,  S 
Qratt.  (44  Va.)  806. 

Wis. — Wilson  V.  Hunter,  14  Wis. 
683,  80  AmD  796. 

B».  Weller  v.  Barber,  110  Hass. 
44;  Ide  v.  Pearoe,  S.Oray  (Mass.) 


with  eertainty.''  'Where  thare  is  both  a  partieulair 
description,  by  metes  and  bonnda,  or  by  eonrsea  and 
diatanoes,  and.,  a  general  descriptive  de^^atioD, 
the  latter  as  a  rale  ^elds  to  the  former;"^^  bi^  if 
the  particnlar  desonptirai  ia  nneertain  or  indedr 
nite,"  or  if  used  rather  in  the  sense  of  reiteration 
or  affirmation  .than  in  the  smse  of  r«Btri«tion,f 
the  general  deecriptiop  will  prevail.  In  all  etmai, 
however,  the  intention  of  parties  as  gathered  firai 
a  consideration  of  tiie  whole  instnunent  is  of  eon- 
trolling  aathority,*^  and  snoh  eonstraction  frill  .be 
given  it  as  will,  if  possible,  satisfy  eaeh  of  aeveral 
desoriptilons.'' 

31]  (2)  By  Name  of  Occupant  or  (hmsr. 
Where  land  is  described  by  metes  and  bomids,  or 
by  courses  and  distances,  and  also  as  being,  or  hav- 
ing been,  in  the  possession  or  occupation  of  A 
named  person,  and  the  two  descriptions  conflict, 
the  determination  of  whaf  land  is  intended  to  be 
conveyed  is  a  question  of  construction  on  the  whole 
instrument."'  If  it  is  clearly  the  grantor's  inten- 
tion to  convey  the  laud  as  so  described  by  owner- 
ship or  occupancy  that  description  will  prevail^ 
but  where  such  reference  is  merely  descriptive  H 
will  yield  to  the  more  certain  and  definite  loeativ^ 
caU8.*» 

32]    (3)  By  Kama  or  Number  of  Tract.  'The 

reference  to  lots  by  number  as  laid  down  on  a  oiap 

twyer  v.  Kendall,  10  Cifsh. 
241.  To  same  effect  Hathtfhn 


350;  Sai 
(Mass.) 

V.  Hinds,  69  Me.  826. 

[a]  A  vefevenoe  Is  more  pajfot- 
tant  where  the  deacrlptlou  is  .im- 
perfect without  the  reference  and 
where  It  Is  aided  rather  than  con- 
trolled by  it.  Weller  v.  Barber.  110 
Mass.  44.  ■ 

eo.  Piper  v.  True,  86  CaL  tfii; 
Chesley  v.  Holmes,  40  He.  BSS.'  . 

81.  Ala.— Huan  v.   Campbell.  J> 
Port.  9,  88  AmD  267. 
111.— Miller  V.  Beeler,  26  ni:  168. 
Me.— Abbott  V.  Abbott,  61  He.  ,875. 
Md.— Norrie  v.  Pottee,  4  Harr.^ 
H.  609. 

Haas. — Adams  v.  UarahalW;  Itt 
Mass.  228. 

Mo. — St.  Lonla  Public  School^  S. 
Hammond,  21  Ho.  288. 

Tex. — SwlAer  v.  Gmmbles,  18  Tte. 
164. 

^^VL— Horse  v.  Weymouth,  18  Vt. 

Wis.— Harlnor  v.  Schulte,  18  Wis. 
892.  . 
_  l*w  T.  Hempstead,.  10  Conn. 
28;  Thompson  v.  Robertson,  9  .& 
Hon.  (Ky.)  888. 

68.   See  cases  Infra  notes  64,  U. 

M.  Cel.— Wade  v.  Deray,  BO  OsL 
876.       i_  - 

Ky. — Thompson  r.  Robertson,  9  & 
Hon.  888.  , 

K.  Jj—Conovir  v.  Warden,  21  JT.  J. 
Ski.  49JL 

a.  C — BIrehflald  v.  Bonham,  -SB 
8.  C  li.  82. 

^^Va.-r^o«aiaH  v.  UcKeand,  WyUie 
^^jS-^^Ala.— Wrl^t  V.   Wright,  2.4 
Conn.-^Ijaw  v.  Hempstead,  io  Conn. 

28. 

Ga, — Osteen  v.  Wynn,  ISl  Ga.  209, 
218,  62  SB  87,  127  AmSR  2t2  [clt 
Cyc],  And  see  Shackelford  v.- Orris,  , 
129  Oa.  791.  69  SB  772  (holding. thai 
such  a  description  In  th«  particular 
case  affordeo  sufficient  means  of 
ascertaining  and  identifying  by  com- 

fietent  extrinsic  evidence  the  land 
ntended  to  be  conveyed,  and  -w.aB 
therefore  not  void  for  uncertainty). 

Me. — Hathorn  v.  Hinds,  69  Me.  SZ«. 
^^Mass. — Whiting  v.  Dewey,  16  Pick. 

N.  Ct-Cox  v.  HcQowan,  116  N.  C. 
181,  21  SE  108;  Proctor  v.  Pool,  16 
N.  C.  370. 

See  Mason  v.  White,  11  Barb. 
(N.  Y.)  173  (discussing  ttie  rule).  I 
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w  plat  will  operate  u  a  aniBdent  desoription  to 
define  the  bonndariee  of  the  land."  And  where 
the  Bomber  of  the  lot  on  a  plan  Tefened  to  is  the 
onfy  deaori|dion  of  the  land  conveyed,  tiie  eonnea, 
diaUnee^  and  aUier  partienlara  are  to  be  taken 
aa  if  set  forth  folty  in  the  deed  itself."  Where 
thm  are  tiro  deesriptionB  in  a  deed,  one  of  whieh 
deeeribes  the  pronises  conveyed  gaaeraXiy  hy  nnmr 
her  or  name,  while  the  other  givee  a  paxtiotuar  de- 
Bcription  by  metes  uid  botmda,  eonrsea  and  dis- 
tances, or  otherwise,  which  is  erroneous,  the  latter 
will  be  rejected."  It  would  se«n,  however,  that 
the  facts  of  a  particular  case  may  on  good  grounds 
-scnnetimm  constitnte  an  ^ception." 
.  [i  33J  (4)  By  Beferanee  to  Adjoining  or 
Agjaewit  Landa.  Lands  are  frequent^  described 
by  reference  to  adjoining  or  adjacent  lutds,  and 
in  the  absence  of  other  controlling  calls™,  a  C(dl  for 
adjoiners  fixes  the  bount^ry  so  described,  wfaioh  ia 

o»ii«a  M 


to  be  nm  eoineideiit  with,  or  at  the  praaeribed 
taaee  frcnn,  the  line  of  adjoiners."  la  the  api^- 
eation  of  this  principle  it  u  not  material  that  the 
limits  of  the  eontignons  land  have  never  been 
martad  and  are  aseotainable  only  by  meana  of  the 
field  notes  of  the  snrv^;"  nor  does  it  make  any 
difference  that  the  lands  called  for  as  an  adjoiner 
bappm  to  bdcmg  to  tiie  vendor^  or  that  at  th» 
time  of  the  convqrance  tiiere  had  been  a  ehange  in 
the  ownerabip  thweof."  So  the  fact  that  the  title 
to  the  adjoining  land  called  for  aa  a  boundary  is 
defective  does  not  render  the  deseripticm  ittsnffi- 
cient,  if  it  aj^wars  that  iba  maker  of  the  deed 
recognized  him  aa  the  owner,  and  that  the  bound- 
ary of  the  tract  ia  established  by  ctnnpetait 
extranecms  evidenee.*'  In  ecmstmi]^  such  eaUa, 
the  true  line  of  the  adjoinor  ia  to  be  nnderatood  aa 
meant,  irreq>eetive  of  errors  in  location,"  or  of 
any  agreement  between  the  adjoining  owners  fiz- 


la  of  deflnlte  lota  and  parts  of  lotB. 
til's  added  words  "known  as  the 
Wooldrldge  plantation"  amount  to  a 
general  description  which  must  yield 
to.  the  prevloua  deBnite  and  particu- 
lar deacrtptlon.  Osteon  t.  Wynn,  IBI 
aa.  209,  <t  SB  S7,  1ST  AmSR  SIS. 

66.  Cal.— Stanley  v.  Oreen,  IS  Cal. 
148. 

III.— Chicago  V.  Habar,  62  111.  2SS; 
Bverett  v.  Boardman.  68  111.  428. 

Me. — Stewart  v.  Davis,  03  Me.  639; 
Alleh  V.  Allen.  14  Me.  887. 

Ho.— Dolde  V,  Vodleka,  49  Mo.  98. 

N.  T.— Flnellte  v.  Slnnott,  13S  N.  Y. 
MS.  S6  NE  1089;  Blssell  v.  New  York 
Cant  R.  Co..  28  N.  Y.  61;  Hathaway 
V.  Power,  •  1^1  4SS;  JTaokaon  v. 
pefendorf.  1  Cal.  493. 

N.  C— Mash  V.  Wllmtnston,  etc, 
R.  Co..  67  N.  a  41S. 

R  I.— Tinaley  v.  Providenoe,  > 
R.  I.  MS. 

*  Vt — Hlddlebury  CoUese  v.  Cheney, 
1  Vt  SS6. 

fa]  TililiiBlei  lal  %y  wlutu  nuv 
waflei  'WTirrn  a  deed,  without  giving 
any  further  description,  refers  to 
lots  by  Dumber  as  laid  down  oil  a 
taiap,  no  matter  by  whom  the  map  la 
made,  the  deacrfptlon  aa  fflven  In 
the  map  will  determine  the  boundary. 
Flnellte  v.  Slnnott  126  N.  Y.  683,  Z6 
NE  1089. 

67.,  ^omaa  v.  Patten,  13  Me.  329. 
•a."  UT  S.— Parker   v.   Kane,  22 
How.  1,  16  L.  ed.  286. 
'  Cai. — Haley  v.  Amestoy,  44  Cal. 

til.— HcCIfntook'v.  Aof^re,  11  III. 
279. 

N.  T.— Gun  V.  Dexter.  Id6  N.  Y. 
«4S,  18  NB  449;  Luah  v.  Druse,  4 
Weod.  SIS. 

,  Oh. — Richardson  v.  Curtlsa,  33  Oh. 
St  S». 

ssg-s^Aisr'*  ^*      »  ^ 

^^Vsu-^outhall  V.  HoKeand,  Wythe 

■   OilL--:Iler  V.  Nolan,  21  U.  C.  Q.  B. 

ses,  %19.' 

..''It  a  lot  or  oloae  be  granted  by  a 
cdftaln  name,  aAd'  It  caii  be  clearly 
shown  what  land  the  lot  or  close  so 
named  contains,  the  lot  as  liamed  Is 
the  .  povernlng  feature  In  the  de- 
sdrlptlon,  afid  It  will  pass  by  the 
ginnt  according  to  Its  real  contents, 
notwKhstandlnr  any  erroneous  de- 
scription of  It,  which  If  literally 
*  carried  oiit  would  either  narrow  or 
extend  the  quantity  of  land."  Her 
V.  Nolan,  supra. 

'  [a]  For  uataiioe.  If  one  Rranta  lot 
A(  a.nd  in  describing  describfla  It  Im- 
properly, lot  A  will  neverthelesa  pass 
according  to  Its  real  boundaries  and 
contents.  Her  v.  Nolan,  21  U.  C. 
Q.  B.  809. 

69.  Her  v.  Nolan,  21  U.  C.  Q.  B.. 
309. 

TO.   Belaitve  Importanoe  of  oon- 
aicWny  oalla  aee  Infra  B9  114-168. 
[a]    asetlied  of  dealawrtlar  traot 


M  stfJoUiMV— "When  the  line 
of  an  adjoining  traot  of  land  la  uaed 
as  a  call  In  a  bonvevance  the  tract 
whose  line  la  so  uaed  may  he  dealg- 
nated  In  the  deed  by  any  form  of 
expression  definitely  Inaicatlng  its 
Identity,  such  aa  the  name  by  which 
it  Is  commonly  known  or  the  name  of 
Its  owner  or  its  former  owner,  or  by 
stating  the  place  upon  the  public 
records  where  a  deed  conveying  it 
may  be  found."  Hill  V.  McConnell, 
106  Md.  674,  679,  68  A  19t. 

71.  Ga. — O'Farrell  v.  Vondereao, 
134  Oa.  696.  68  SB  486;  Hoodv  v. 
Vondereau.  ISl  Oa.  6S1,  6S  SB  SSI. 

Iowa. — Hyatt  Clever,  104  Iowa 
388,  78  881. 

Ky,— McCrackln  v.  StMle,  1  Bibb 
46;  Swearlngem  v.  Briaeoe,  Hughes 

lA.— Arohlnard  v.  HlUer,  8  ICart 

718. 

N.  C. — ^Boyden  v.  Bagaman,  169 
N.  C.  199,  8S  BB  411;  Dvla  v.  McGhee, 
34  N.  C.  382. 

Pa.— Medara  v.  Du  Bols,  187  Pa. 
481,  41  A.  322:  Salmon  Creek  Lumber, 
etc.,  Co.  V.  Dusenbury,  110  Pa.  446, 
1  A  636;  Northumberland  Coal  Co.  t. 
Clement  96  Pa.  186;  Bellas  v. 
Cleaver,  40  Pa.  260;  Mathera  v.  Heg- 
arty,  37  Pa.  64;  Ormsby  v.  Ihmaen, 
34  Pa.  468;  Lamboum  v.  Hartawiok, 
13  Serg.  &  R.  118. 

S.  C. — Connor  v.  Johnson,  68  S.  C 
90,  30  SE  838;  Bond  v.  Quattlebaum, 
12  S.  C.  L.  684,10  AmD  702. 

See  Koch  v.  Foemer,  (Tex.  Civ.  A.) 
6S  SW  386;  Burnett  v.  OauU,  (Tex. 
Civ.  A.)  64  SW  268  (both  recognising 
the  rule). 

78.  Randolph  v.  Sentllles,  110  Ija< 
419,  34  S  687.  And  see  Isehsee  v. 
Feabody,  8  Wash.  660.  8«  P  700; 
Edson  v.  Knox,  8  Wash.  643,  86  P 
694  (both  holdrng  that  where  a  deed 
describes  lands  as  beginning  at  a 
detirinlned  monument,  thence  by  de- 
nned courses  and  distances  to  a 
stake,  "thence  south  one  hundred  and 
seventy-six  rods  to  a  stake  forming 
H.  Roeder'a  S.  W.  comer,"  and  thence 
east  to  the  beginning,  it  was  held  to 
be  the  Intention  of  the  parties  that 
tTie  southeast  corner  of  the  land  so 
granted  should  be  Identical  with  H. 
Roeder's  southwest  corner,  wherever 
that  corner  might  evantually  fall, 
although  It  was  not  fixed  at  the  time 
the  deed  was  .made). 

fa]  Veoeaalty  of  locating  line  of 
older  grant. — ^where  there  Ts  a  call 
for  the  line  of  an  oTder  grant,  the 
rule  Is  that  before  the  call  may  be 
ascertained  the  line  of  the  older 
grant  must  be  located.  Dula  v. 
McOhee,  84  N.  C.  332. 

[bl  Xwtaaltf  of  ptovlnr  xeton 
of  outer  mrv«r.^When  a  surveyor 
in  his  return  calls  for  an  old  aurvey 
the  owner  need  not  prove  that  the 
latter  was  returned,  u  It  la  inuna* 
terlal  whether  it  was  returned,  why 
if  was  not  returned,  or  even  why  ft 


For  later  eases,  developiiMats  and  ehanges  In  the  taw  see  cumulative  Annotattona,  same  title,  pafee 
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was  abandoned.  The  only  question 
was  whether  there  was  de  facto  Bu<di 
a  boundary  aa  might  be  referred  to. 
Lambourn  v.  Hartswlck,  IS  Serg.  & 
R.  (PaJ  lis. 

73.  Randolph  v.  Sentllles,  110  La. 
419.  84  S  697. 

74.  Mason  v.  White.  11  Barb. 
(N.  Y.)  ITS  (holding  that  where  a 
deed  describing  premises  conveyed 
bounds  them  on  one  side  by  landa 
mentioned  as  owned  by  another  per- 
son, speaking  in  the  present  tense, 
when  m  fact  at  the  date  of  the  deed 
there  Is  iio  land  owned  by  such  per- 
son In  that  place,  the  land  recently 
owned  by  him  will  be  intended  and 
the  deed  Shonld  receive  this  con- 
struction lit  res  magls  valeat  quam 
pereat). 

7a.   O'Furell  v.   Tondereau.  1S4 
Ga.  SSftT  68  SB  4SS. 
TS.  Cal.— TTmbarger   v.  Chaboya, 

49  Cal.  625. 

Ga.— Bell  v.  Redd,  188  Oa.  6.  65 
BB  90:  Hall  v.  Davis,  ISS  Oa.  252.  SO 
SE  106. 

Ky. — Sinclair  v.  Singleton,  Bushes 

176. 

Me. — White  V.  Jones,  67  Me.  20; 
Wlswell  V.  Maraton,  E4  Me.  270; 
Faught  V.  Holway,  60  Me.  24. 

Mass. — Sanborn  v.  Rice,  129  Mass. 
387:  Sparhawk  v.  Bagg,  16  Gray  683; 
Cleaveland  v.  Flagg,  4  Chiah.  76;  Cor- 
nell V.  Jackson,  3  Cush.  SOS,  9  Mete. 
160;  Sparhawk  v.  Bullard,  1  Mete.  95; 
Froat  V.  Spauldlng,  19  Pick.  44S,  81 
AmD  160;  Crosby  v.  Parker,  4  Mass. 
110. 

Mo.— Manter  v.  Plcot  33  Mo.  490. 
N.  H.— Bailey  v.  White,  41  N.  H. 
337. 

N.  Y. — Northrop  v.  Sumney,  27 
Barb.  196.  See  also  Cornea  v.  MInot 
42  Barb.  60  (recognizing  the  rule). 

N.  C — Johnson  v.  Farlow,  SS  N.  C 
199. 

Oh. — Galloway  v.  Brown,  IS'  Oh. 
428. 

Pa. — Fisher  v.  Kaufman,  170  Pa. 
444,  33  A  137. 

R.  I. — Segar  v.  Babcock.  18  R.  I. 
S03,  26  A  267. 

Tex. — Davidson  v.  KlUen,  68  Tex. 
406,  4  SW  661;  Bennett  V.  Latham. 
18  Tex.  Civ.  A.  403,  45  SW  98*;^ag- 
goner  v.  Daniela,  (Civ.  A.)  44  SW  946. 

Wyo. — Crook  County  v.  Sheridan 
County,  17  Wyo.  424,  432,  100  P  669 
[clt  Cyc]. 

[a]  AppUoationa  of  role. — (i)  x 
deed  from  A  to  B  made  the  line  of  an 
adjoining  tract  a  boundary.  It  was 
held  that  evidence  was  not  admis- 
sible to  ahow  that  a  different  line 
was  meant,  although  B  declared  such 
line  to  be  hla  boundary  and  A  bad 
occupied  the  land  up  to  it  Johnaon 
V.  Farlow,  S3  N.  C.  1S9.  <S)  A  pat- 
entee is  not  allowed  to  show  that  the 
boundary  line  of  a  grant  aa  marked 
on  the  ground  fnoluded  a  part  of 
another  entry  and  survey  called  for 
aa  an  adjolnder  and  ttoundary  to  hla 


her. 
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ii^  *  oonventional  line."  However^  the  rnlie  re- 
quiiing:  that  the  lines  of  an  adjoining  tract  ealled 
for  in  a  deed  be  fixed  and  established  with  pre- 
cision does  not  apply  where  there  is  no  eonfliot  be- 
tween ealls  for  the  lines  and  those  by  course  and 
distanee."  What  constitutes  the  adjoining  labd 
ealled  for  is  a  qaestion  of  eonstruotion  for  the 
court its  actual  loeation  a  question  of  fact  for  the 
jmy 

[%  34]  (6)  By  BafaFflnce  to  Desciiptiim  in  Other 
Onut  or  Oonvsyance.  Where  land  is  draeribed  in 
a  grant  or  conveyance  by  referenee  to  another 
grant  or  conveyance,  the  description  contained  in 
the  latter  ia  r^w^ed  as  adopted  by,  and  incorpo- 
rated into,  the  former,  and  the  land  therein  de- 
soibed  will  pass."*  The  reference,  however,  must 
be  definite  and  speoifte  in  order  to  control  a  spe- 
cific description  which,  in  itself,  is  plain  and  nne- 
qnivoeaL"^  And  where  a  deed  gives  a  particular 
docription  by  metes  and  bounds,  a  recital  that  the 
tracts  are  a  part  of  the  land  conveyed  by  a  certain 
grantor  can  add  nothing  to  the  particular  desorip- 

rranL  A  srant  of  land  describing 
it  as  bounded  on  other  land  cannot 
be  so  construed  as  to  Include  the 
land  by  which  It  in  bounded.  Nash 
T.  Atherton,  10  Oh.  163.  - 

[b]  MTMt  of  oluuiffe  of  Un*  iKf 
pwortjttoa^ — ^Wtaere  a  description 
calls   for   the   boundary   line   of  a 


mnnlclpalltr,  a  change  by  prescrip- 
tion in  the  boundary  line  of  the 
municipality  does  not  change  the 
line  of  tbe  Individual.  Heywood  v. 
Wild  River  Liumber  Co.,  70  N.  H.  2i, 
47  A  294. 

n.  White  V.  Jones.  6T  He.  tO; 
Cleaveland  v.  Flags,  4  Cush.  (Mass.) 
7t;  Cornell  v.  Jackson,  9  Mete. 
<Mass.)  ISO.  And  see  Phillips  v. 
O'Neal,  87  Oa,  727,  13  SEl  819  (recog- 
nising the  rule). 

[sj  T&w  where  land  was  de- 
scribed as  "beginning  at"  and 
"bounding  on"  land  of  B,  It  was  held 
that  the  point  of  beginning  and  bound- 
ary was  the  true  line  of  B's  land, 
and  not  the  line  of  B's  occupation  as 
shown  by  a  fence  set  up  and  nialn> 
Ulned  by  B  before  and  after  the 
conveyance,  under  the  mistake  that 
it  was  the  true  line  and  with  the  con- 
sent of  the  adjoining  owner.  Cleave- 
land V.  Flagg,  4  Cush.  (Mass.)  76. 

[bl  Bat  a  towaAlp  boudary  Use 
u  adopted  by  the  township  and  the 
parties  to  the  conveyance,  although 
It  do«s  not  c61nclde  with  the  bound- 
uy  line  originally  established,  will 
be  accepted  as  tbe  line  called  for  in 
s  deed  when  such  line  is  referred  to 
therein.  Aldrtch  v.  Orifflth.  66  Vt 
190.  29  A  S78. 

78.  Boyden  v.  Hagaman,  1<9  N.  C 
■199,  S6  SB  411. 

79.  See  cases  Infra  note  80. 

[a]  'A3X  entry '  W  adjola  oevtala 
PMSOB*  by  Bams  is  tantamount  to  a 
call  to  adjoin  the  lands  of  such  t>6r- 
sona  Xn  auch  cases  the  lands 
sranted,  and  not  the  entries,  are  to 
be  adjoined.  HcCrackln  V.  Steele,  I 
Bibb  (Ky,)  46. 

[b]  ^rastber  laada  owmA  or  oeevr 
pM  brteadsd.— Land  was  described 
Tn  a  conveyance  as  being  bounded  by 
B'b  land.  B  owned  at  the  time  a 
piece  of  land,  and  had  contracted  to 
purchase  another  piece  adjoining 
vbich  occupied  as  his  own,  but 
had  received  no  conveyance  at  the 
time  of  the  conveyance  to  plaintiff, 
although  tie  had  paid  the  price  for 
It  It  was  held  that  platnUtrs  land 
was  bounded  by  the  land  owned  by 
B  and  not  by  that  oooupled  by  him. 
Crosby  V.  Parker,  4  Mass.  lio.  To 
sune  eflaet  Jewett  v.  Husaey,  70  Me. 
413;  Cleaveland  y.  Plsn,  4  Cush. 
(Hasa)  76:  Segar  v.  Babcock,  18 

^.—Weathers  v.  Relm.  1  A. 
K  lArsh.  149;  Smith  v.  Walton,  3 
Bibb  162. 

Me.-^ewett  v.  Bosaay,  70  Me.  4SS. 


Mass. — Eddy  v.  Chace,  140  Mass. 
471,  6  NE  806;  Crosby  v.  Parker,  4 
Masa  110. 

N.  T.— Mason  V.  White,  11  Barb. 
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Oh. — Nash  V.  Atherton,  10  Ob.  168. 
Fa. — Bellas  v.  Cleaver,  40  Pa.  260. 
R  I.— Segar  v.  Babcock,  18  R.  I. 
208,  26  A  267. 

S.  C— Klrkland  v.  Way,  87  S.  C.  L. 

4,  46  AmD  762;  peay  v.  Briggs,  9 

5.  C.  L.  98,  12  AmD  666. 
Tex. — Moore  v.  HcCown,  (Civ.  A.) 

20  SW  1112. 

80.  Cal^Yanee  v.  Fore,  14  Cal. 
436. 

Mass. — Langmald  v.  HIgglnS,  129 
Mass.  363;  Perry  v.  Binney,  103 
Mass.  166-  Allen  v,  Taf t,  6  Qray  £62; 
Jenks  V.  Ward,  4  Mete.  404;  Foss  v. 
Crisp,  20  FlcK.  12J;  Allen  v.  Bates,  < 
Pick,  460;  Boylston  v.  Carver.  11 
Mass.  616. 

Mo.— McCune  v.  Hull,  24  Mo.  K70. 

N.  J, — Wuesthoff  V.  Seymour,  22 
N.  J.  Ba.  66. 

R.  -t. — ^Waterman  v.  Andrews,  14 
R.  I.  689, 

Tex, — Hunt«r  v.  Morse,  49  Tex. 
819.  ■ 

Vt— Llppet  V.  Kelley,  46  Vt.  61*. 

See  also  Dyer  v.  Yates,  1  Coldw. 
(Tenn.)  13G  (where  It  was  held  that, 
where  Calls  of  a  deed  of  land  con- 
form to  those'  of  the  original  gran^ 
of  the  land,  the  deed  win  pass  the 
land  incIndcnH  in  the  callS  given  in 
the  Survey  and  entry). 

To  same  effect  Martin  t.  CrOw,  tt 
U.  C.  Q.  B.  486. 

la]  The  desQrlptlon  la  a  ttirrnvt 
dsM  repeated  U  tenna  In  a  later  one 
retains  the  same  .  meaning  In  the 
later  dead  tfblch  It  had  In  the  former, 
Wilson  V.  UnderhilJ,  108  Mass.  860. 

81.  Bninswlck  Sav.  Inst.  v.  Cross- 
man,  76  Me.  677:  Lovejoy  v.  Lovett, 
124  Mass.  .270;  .Needham  v.  Judson, 
lOi  Mass.  IfiS;  Melvin  v.  Merrimack 
River  Locks,  etc., '6  Mete  (Mass.)  18, 
38  AmD  384:  Thatcher  v.  Holland. 
2  Mete.  (Mass.),  41;  Whiting  v. 
Dewey,  IK  Pick.  (Masa)  428;  Stelner 
V.  Baughman,  12' Pa.  106;  Whltehlll 
V.  Ctotwalt  a  Penr.  A  W.  (Pa.)  318. 

[al  Vot  aeeessacUr  eeaolanre^ 
A '  ststemeht  in  a  deed  mat  the 
granted  premises  are  the  same  that 
were  conveyed  tO  the  grantor  by  a 
certain  deed  la  not  necessarily  oon«- 
duBlve  that  the  grantor  Intended  'to 
convey  the  whole  of  the  nremlses  to 
which  he  acquired  title  by  the  deed 
referred  to.  where  the .  subsequent 
deed  showa'  with  reasonable  cer- 
tainty, by  a  particular  description 
of  metes  and  iwunds,  that  he  In- 
tended to  convey  a  smaller  lot.  Love- 
Joy  V.  Lovett.  124  Mass.  270. 

[b]  Control  of  courses  aatt  dla> 
taaoes>— Where  a  deed  describes  the 
land  by  courses  and  distances,  as 
given  in  a  resurvey,  and  further  as 


tion  which  precedes  it"  A  particular  description 
in  a  later  deed  will  not  be  controlled  by  a  general 
reference  to  a  former  deed  contaiiling  a  d^erent 
and  more  restricted  descriptioiL*'  ioid  where  a 
patent  referred  to  contains  a  mistake  as  to  one  of 
the  calls,  such  patent  will  be  required  to  give  way 
to  the  actual  facts  as  tahowa  by  uie  j^t  filed  in  the 
land  office.'' 

[$35]  b.  Beserratlons  and  Entoptioiui.  Beser' 
vations  and  exceptions  from  land  granted  or  cou- 
rted are  governed  by  the  same  rules  as  govern  the 
boundaries  of  lands  granted  or  conveyed.^  Mere 
uncertainty  of  the  exclusions  from  the  boundary 
granted  will  not  avoid  a  patent,  whwe  the  outside 
UneB  are  fixed  and  certain  by  eonrsM,  diBtances* 
and  natural  objects.*" 

36]  c.  Quantity  Galled  For~(l)  In  Gen- 
eral. Where  an  intention  is  clearly  shown  to  grant 
or  convey  a  specifically  designated  quantity  of 
land,  the  boundaries  will  be  so  located,  if  possible, 
as  to  contain  the  quantity  called  for^"'  hut  mere 
proof  of  -an  overplus  of  land  is  not  sufScient  to' 

that  tract  which  had  passed  to  him 
by  a  chain  of  conveyances,  the  cov- 
enant of  warranty  extends  to  the 
entire  quantity  Included  by  the 
courses  and  distances,  although  vari- 
ant from  the  lines  of  the  original 
survey  actually  marked  ouL  Stelner 
v.  Baughman,  12  Fa.  106. 

Sa.  Rounds  T.  Ham.  Ill  Me.  SB8, 
88  A  892 

83.  Hiwell  V.  Saule,  18  P.  CaS.  No. 
6.782,  6  Mason  410*  Ide  v,  Pearce,  9 
Qray  (Mass.)  360;  whiting  v.  Dewey, 
16  Pick.  (Masa)  428.  ' 

84.  Taylor  v.  Staeay,  140  Ey.  GM, 
181  SW  491. 

BS.  Cal.— Martin  v.  Lloyd,  94  CaL 
196,  29  P  491. 

Ky,— Howe  v.  Saddler,  26  SW  277, 
IE  KyL  766. 

Me. — Foster  v.  Foss,  77  Me."  279.  ■ 
Mass. — Chronin   v.    Richardson,  B 
Allen  423. 

N.  H.— Andrews  r.  Todd,  BO  -N.  |C 
666. 

N.  T.— Thayer  v.  Finton,  108  N.iT- 
894.  15  NEJ  616.  ■     ■    .    -  r 

86.  West  V.  Chamberlain,  88  'HW 
684,  22  KyL  687.  '  •     .  .7' 

87.  U.  S.— Oroghah  V.  NelMtl.'^ 
How.  187,  IIL.  ed.  664.  '  ' 
^Cal.— Co^  V.  Hiyes,  64  CaU 2f 

La. — Bourgeat  v.  Bourgeat,^lZ  li£ 
189;  Henderson  v.  St.  ■  ChdlW 
Church.  7  Mart.  N. -S.  117?-  Bburr 
guignon  V,  3oudousaule,  6  Mart.  9. 
897;  Wmiam»>.'Hall,  9  WWt  8*.  ' 

Me.— Patterson  v.  TraSl^SO  M«.'Sft! 
60  AmD  610;  PUrlntjOn  t.  feedgley,  4 
Me,  283.    See  als6  Pierce  T.  F^UHce, 
37^ Me.  63  (recognising  the  rule). 
^V.  T. — Moortl  fr.  Jackson,' 4 -W«A{1. 

bh.— Hubbard-  -CariAkft,  4  Oh, 
Dec. .  (Reprint j  44,  CleVLRed  6T.  , ;  " 

R.  1— waterrtah  v. :  Andrews^ '14 
R  I.  889, 

C— Dyson  v.  Lee^  31  ^.  Li 

Tei.--He!iry  v. -'V^hftaker,  .Sf  Texf. 
6,  17  SW  609;  JohnSon  V.  Oakretti  26 
Tex.  Suppl.  18.    '    .  -. 

Va. — Richards  v.  Mercer,  1  Leigh 
(28  Va)  126.  .Compare  Seamonds  v, 
McCHnnts,  8  Qratt  (44  Va.)  80^ 
(reeognlslftg  but  not  apitlying  the 
rule  fn  tiie  particular  case). 

Ont.— -Hoow-  V.  Tripp,  26  Ont  L. 
B78,  2  DomLR  186.  21  OntWB  481'  ' 
See  also  infra  IS  162-166. 
[a]  astlmated  qnaatlty^— One  deed 
In  a  chain  of  title  described  the 
land  as  a  tract  "containing  sixty- 
seven  acres,  more  or  leas,  and  being 
on  the  north  aide  of  a  certain  lot. 
A  subsequent  deed  described  the  land 
as  "containing  twenty-flve  acres, 
more  or  less,"  and  as  being  the  same 
land  conveyed  by  the  former  deed. 
The  lot  Itself  contained  sixty-seven 
acres,  and  It  was  hetd^Otat  the  latter 
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ehangiB  bmmdariM  tUit  an  marked  by  monn- 
menta." 

[f  37]  (S)  In  OoTemment  Snrvays. .  In  aseer- 
toining  the  bonndaries  of  land  sold  under  govern- 
ment surveys^  the  lections  and  thdr  snbdiTiaions 
are  to  be  considered  as  containing  the  exact  quan- 
tity expressed  in  .  the  retuma  of  the  sorveyors, 
whatever  may  be  the  actual  miantity  contained  in 
such  sections  or  snbdivisionB."*  "  The  field-notes 
should  be  taken,  and  from  the  oonrses  and  dis<> 
tancea,  natural  monoments  or  objects,  and  bearing 
ireeB  described  therein  the  surv^or  tdionld  en- 
deavor to  fix  the  line  precisely  as  it  is  called  for 
by  the  field  nortes.  .  .  .  It  is  not  the  business 
of  the  surveyor  ta  speculate  as  to  whether  one  gov- 
ernment subdivision  is  short  and  the  other  long  in 
aeres.  -He  is  not  authorized  to  eorreet  what  the 
government  has  done."** 

38]  d.  Location  of  Land— <1)  In  OeneraL 
Location  of  land  is  a  question  of  evidence  and  can- 
not be  reduced  to  fixM  and  definite  rules.  A  cor- 
rect location  consists  in  the  application  of  any  one 
or  all  of  the  rules  of  construction  to  the  particular 
case;  and  when  they  lead  to  contrary  results,  that 
must  be  adopted  which  is  most  consistent  with  the 
intention  apparent  on  the  face  of  the  grant  or  con- 
veyance, to  give  effect  to  which  the  agreed-on  line 
therein  described  may  be  corrected  so  as  to  corre- 
spond with  the  fact."  In  determining  the  bound- 
ary  of  land,  none  of  the  calls  most  be  disregarded 
when  they  can  be  fulfilled  by  any  reasonable  way 
of  running  the  line  which  will  be  deflected  only 
when  necessary  to  give  effect  to  the  intent- of  the 
parties  as  expressed  in  the  inatrnment.*'  Where 
land  is  conveyed  to  be  afterward  located  within 

number  of  acres  mentioned  '  belny 
regarded   as   an   estimate   of  the 

auantltr  merely  rather  than  as  a 
eslsnatlon  of  the  extent  of  the  tract 
conveyed.    Pleroe  v.  fTaunoe,  IT  He. 

tb]  "lEftn  o»  leaCV-A  descrlp- 
llon  in  a-  deed  of  the  quaatlty  of  the 
land  convered  as  bo  many  acres, 
'"more  or  le»fl,"  Is  not  conclualve  as 
to  fhi  exact  quantity  of  land  In  the 
tract  conveyed.  Hodres  v.  Kowtng, 
S8  Conn.  12,  18  A  976,  7  I41A  87. 
'  as.  Tounr  v.  rmrsln,  99  SW  656, 
SO  KyL  tli}  Bnidln  v.  Onarlta,  121 
Mich.  410.  U  NW  lU.- 

88.  Ala.-— Stein  t.  Juitibr.  t*  Ala. 
621.  . 

Cal. — Yolo  County  v.  Kolan,  144 
Cal.  446.  77  P  1006. 
.  Mies. — ^Tulton  v.  Doe,  6  Ulsc  761. 

Uo. — Campbell   v.   Clark.    8  Mo. 
668. 

-  Oh. — June  T.  Pureell.  86  Ob.  Bt. 
896. 

Wis. — ^Prentiss      Brewer.  17  Wis. 
686.  8«  AmD  780. 

80.  Tolo  Countjr  v.  Molan.  144  Cat 
446.  448,  77  P  1006  (per  Cooper,  C. 

J.). 

81.  OroTer  t.  Dnimmond,  25  Me. 
186;  ClflRient  v.  Northumberland  Coal 
tjo.,  87  Pa.  291,;  Lewellen  v.  Oardner, 
47  8.  C.  L.  242;  Norwood  v.  Byrd, 
30  6.  C.  L.  185.  42  AmD  406;  Col- 
clough  V.  Richardson,.  12  S.  C.  L.  167; 
CoaU  V.  Hathews,  11  S.  C  L.  99; 
Lanv  V.  Matthewman.  82  U.  C.  Q.  B. 
186. 

[a]    Znenfflelent     Oesorlirtloai.— A. 

deed  conveyed  premises,  "reservlnc 
about  three  fourths  of  an  acre  at 
land  In  and  about  the  jrraveyard  on 
said  premises,  as  now  staked  out." 
No  craveyard  was  ever  actually 
staked  out  on  the  premises,  but  at 
the  date  of  the  deed  there  was  a 
craveyard  on  the  farm  about  four 
rods  square.  Inclosed  by  stone  posts 
and  chains,  and  It  was  held  that  the 
three  fourths  of  an  acre  couid  not  be 
located  In  a  square  form  about  the 
■mall  araveyara,  because  the  words, 
"as  now  staked  out."  constituted  a 


Specified  bounds,  the  first  netful  loeatioB  deter^ 
mines  its  bounds  forever.*" 
[i  39]    (2)  PnbUc  Land— (»)  In  OeniiaL  In 

loeating  public  lands  the  same  general  rules  apply 
as  in  the  location  of  other  lands." 

[i  40]  (b)  Locating  ao  Blocks.  In  Pennsyl- 
vania, where  several  tracts  are  surveyed  at  the 
same  time,  by  the  same  surveyor,  under  warrants 
of  the  same  date,  and  are  returned  into  the  land 
office  as  one  body,  the  surveys  are  not  to  be  treated 
as  separate  and  individual,  nor  ean  each  tract  be 
located  independently  of  the  rest  by  its  own  indi- 
vidual lines  or  calls,  or  courses  and  distances,  but 
such  surveys  are  to  be  located  leather  as  a  block 
or  large  tract.*"  If  lines  and  comers  made  from 
such  a  block  of  surveys  can  be  found  on  the 
ground,  this  fixes  the  location  of  the  block  even  to 
the  di^^ard  of  the  call  for  adjoiners;**  the  lines 
and  oorAera  found  on  any  part  of  the  block  of  sur- 
veys belong  to  each  and  every  part  of  the  blocfe 
as  much  as  they  do  to  the  particular  tract  which 
they  adjoin.'^  The  location  of  the  block  may  be 
established  from  a  single  undoubted  monument  of 
the  block  on  the  ground,  if  there  are  no  others,  by 
resorting  to  the  courses  and  distances  in  the  re- 
turn.** When  the  location  of  the  block  is  estab- 
lished, the  interior  tracts  must  then  be  located  rela- 
tively wholly  from  the  return  of  the  block.**  How- 
ever, where  a  survey  has  actually  been  made  of  an 
independent  separate  member  of  an  established 
block  of  surveys,  it  is  to  be  located  by  the  work  of 
the  surveyor  found  on  the  ground,  if  it  ean  be 
traced;  in  other  words,  by  its  own  marks  and 
monuments/  and  aided  if  need  be  by  the  legal  pre- 


material    part   of   the  description 
irtiich  the  oourt  oould  not  reject. 
Andrews  v.  Tod^  BO  N.  H.  666. 
88.   Bowen  v.  John  "L.  Roperlium- 

SIT  Co,.  168  N.  C.  816.  69  SB  US: 
Iller  V.  Bryan.  86  N.  C.  167. 
•8.   Farrar      Cooper,  84  lie.  894. 
See  also  Hall  v.  Pickerins,  40  Me, 
648  (dIacuBslns  the  rule). 

84.  Mclver  v.  Walker,  9  Cranch 
(U.  S.)  173,  8  L.  ed.  694:  Oreenup  v. 
Cobum,  Huerhes  (Ky.)  200:  Sinclair 
v.  Slnsleton.  Hurhes  (Ky.)  176; 
Swearlncen  v.  Hisflns.  Hurhes  (Ky.) 
7;  Klrkpatrick  v.  Kyver,  1  Harr.  & 
J.  (Md.)  298;  Van  Oorden  v.  Jackson. 
B  Johns.  (N.  T.)  440. 

[a]  The  patent  does  aot  locate 
the  iraet,  but  It  defines  how  much 

!and  the  tract  Is  to  contain  when  It 
s  located:  Haserty  v.  Mathers,  81 
Pa.  848. 

_Jb]  Slaes  retimed  Into  the  land 
oSwe  determine  the  location  only 
where  no  adjoining  survey  and  no 
natural  monument  is  called  for  by 

5 he  younrer,   and  no  lines  can  be 
'ound   on   ute   around.     Qulun  v. 
Heart.  48  Pa.  887. 

[c]  Unas  ran  aad  marked  on  the 
frond  are  the  true  survey,  and 
when  they  can  be  found  will  control 
the  calls  for  a  fixed  boundary  and 
establish  the  survey.  Packer  v. 
Scbrader  Mln.,  etc.,  Co.,  97  Pa.  879; 
Malone  v.  Sallada,  48  Pa.  419;  Qulna 
V.  Heart,  43  Pa.  887. 

[d]  Where  a  younger  snrrer  calls 
for  an  elder,  and  no  division  line  Is 
found  to  have  been  marked  on  the 
ground  for  the  younger  when  it  was 
surveyed,  it  may  be  located  accord- 
ing to  Its  calls  Instead  of  its  official 
lines.  Malone  v.  Sallada,  48  Pa.  419: 
Quinn  V.  Hearty  48  Pa,  337.  See  also 
Packer  v.  Scbrader  Min.,  etc..  Co., 
97  Pa.  379  (discussing  the  rule). 
.  95.  Clement  v.  Packer,  126  U.  S. 
309.  8  set  907,  31  L.  ed.  721;  Knupp 
V.  Barnard.  266  Pa.  280,  65  A  981; 
LehlKh  Valley  Coal  Co.  v.  Beaver 
I^umber  Co..  203  Pa.  544,  63  A  379; 
Northumberland  Coal  Co.  v,  Clement, 
96  Pa.  126;  Darrah  v.  Bryant,  66  Pa. 


et;  Boynton  v.  Urlan.  B6  Pa.  14S: 
Mathers  v.  Hagerty,  87  Pa,  V4:  Fox 
V,  X/yon.  88  Pa.  474:  niKerhr  v. 
Mathers,  81  Fa.  848;  Christ 
Thompson.  1  Fa.  Cas,  668.  4  A  S. 
See  also  Ferguson  v.  Bloom,  144  Pa, 
849.  88  A  49  (discussing  the  rule): 
and  Block  86  J.  1186  note  40  (a], 

[a]  OontHA  ^  lesdlnc  warrant.— 
The  location  of  a  series  of  land  war- 
rants surveyed  on  the  same  day  is 

Jetermlned  by  courses  and  distances 
rom  the  leading  warrant,  where  no 
lines  are  to  be  found  on  the  ground, 
and  there  Is  no  call  for  the  line  fixed 
for  the  boundary  of  an  adiplnlnc 
warranL  Boynton  v.  Vtlaa,  bS  Pa. 
142. 

ee.   See  eases  Infra  note  97. 

87.  Clement  v.  Packer.  126  tT.  S. 
809,  8  set  907,  81  L.  ed.  \tl:  I^hlgh 
Valley  Coal  Co.  v.  Beaver  X^umber 
Co.,  .208  I>a.  644,  68  A  879:  Pruner  v. 
Brisbln.  98  Pa.  808;  Malona  v.  Sall- 
ada, 48  Pa  419. 

^  8«.  ,Knnpp  v,   Barnard,  t08  Pa. 

280.  66  A  981. 

88.  Knupp  T.  Baraard.  IDS  Pa. 
280.   66   A   981;   and  CSMB  supra 

notes  97,  98. 

1.  Collins  V.  Clough,  222  Pa.  472. 
71  A  1077,  16  AnnCan  871:  Knupp  v. 
Barnard,  206  Pa.  280,  66  A  981; 
Humphrey  v.  Cooper,  188  Pa.  482,  88 
A  994:  Ferguson  v.  Bloom,  144  Pa. 
649,  28  A  49;  Grter  v.  Pennsylvania 
Coal  Co.,  128  Pa.  79,  18  A  480.  See 
also  Lehigh  Valley  Coal  Co.  v. 
Beaver  Lumber  Co.,  808  Pa.  644,  63 
A  379  (discussing  the  rule). 

[a]  As  otherwise  •xpresseO. — 
"where  lines  are  run  and  marks 
made  by  the  surveyor  for  a  particu- 
lar tract  sufficient  to  fix  Its  place  on 
the  ground,  the  general  rule  is  that 
its  place  must  be  found  by  tracing 
the  footsteps  of  the  surveyor.  The 
rules  applicable  to  the  location  of 
Individual  warrants  are  to  he  fol- 
lowed in  such  a  ca^e.  and  those  ap- 
plicable to  tbe  interior  tracts  of  a 
block  have  no  a^licatlon."  Morri- 
son V.  Seaman.  188  Pa.  74,  84.  88  A 
710.  - 


For  later  eases,  derelopaents  and  ohufos  in  the  law  see  cumulative  AnnoUtlons,  syiflti'^^P: 
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sumptions.'  It  is  only  in  the  absence  of  natural 
marks  on  the  groond  to  show  a  survey  and  the  total 
faiinn  of  evidence  to  supply  such  marks  that  re- 
coorse  can  be  had  to  the  linra  and  calls  of  the 
block,  or  of  any^  junior  member  of  tiiat  block  or 
any  other.' 

[i  41]  (S)  Snrreying  in  SqTlareB.  Where  there 
are  no  calls  to  control  a  rectangular  figure,  that 
form,  if  possible  a  square,  must  be  given  a  survey.* 

[(  42]  7.  Lines— a.  In  General— (1)  Maimer  of 
Loeatinc — (a)  In  GeneraL  In  locating  boundary 
lines  a  line  actually  marked  must  be  adhered  to, 


although  it  varies  from  the  course  called  for,  and 
is  not  a  right  line  from  comer  to  comer."  Lines 
not  mn  and  marked  must  be  ascertained  by  course 
and  distance,*  unless  these  are  controlled  by  nat- 
ural or  artificial  monuments.'  It  is  not  pemiis- 
'sible  to  look  to  the  field  notes  of  another  survey  in 
order  to  create  inconsistency  in  the  calls  of  the 
survey,  which  are  complete  within  themselves.*  In 
all  cases  the  real  question  is,  where  the  line  was  in 
fact  located,  not  where  it  ought  to  have  been 
located;"  and  in  determining  this  resort  may  be  had 
to  every  kind  of  evidence  to  which  it  is  competent 


[b]    In  •KDlmiMttoa  of  thim  tvla  It 

was  said:  "Such  a  location  of  an 
interior  tract  of  a  block  althouffh  It 
ma-y  Bomewfaat  change  the  course  of 
the  exterior  line  as  plotted  In  the  re- 
turn or  ahorten  that  line  running 
from  the  leading  warrant  yet  giving 
effect  to  that  fact,  does  not  disregard 
the  established  rule,  that  a  member 
of  a  block  cannot  be  wrested  from 
Its  position  and  be  located  outside  of 
it;  It  Is  not  thereby  wrested  from 
the  block  but  Its  position  Is  rela- 
tively the  same  as  fn  the  return,  al- 
though one  of  the  exterior  lines  of 
the  block  has  been  for  a  short  dis- 
tance deflected  from  its  course  to 
accord  with  the  established  monu- 
ments on  the  ground  of  the  Interior 
tract  common  to  It  and  the  block 
of  which  it  is  a  member;  but  there 
can  be  no  block  of  surveys  in  either 
a  popular  or  legal  sense  where  the 
tracts  are  not  contiguous."  Knupp 
v.  Barnard,  Z0«  Pa,  280,  290,  5B  A  981. 

(cl  Knl*  appUcabl*  to  felook  of 
lots. — In  ascertaining  the  location  of 
an  interior  line  In  a  block  of  lots,  the 
■ante  rule  applies  that  Is  applicable 
Id  locating  an  Interior  trace  of  land 
In  a  block  survey,  namely,  "The 
marks  of  a  block  consist  of  the 
marks,  if  such  are  found,  of  every 
tract  of  the  block."  lOoidsmlth  v. 
Ftllman,  S3  Pa.  Super.  44  [foil  Knupp 
y.  Barnard.  204  Pa  280,  B6  A  SS11. 

S.  Ulles  L.and  Co.  v.  Hudson  Coal 
Co.,  246  Pa.  11,  91  A  1061. 

3.  Hilea  Land  Co.  v.  Hadson  Coal 
Co.,  246  Pa.  11.  91  A  1061. 

U.  a. — Holmes  v.  Trout,  7  Pet. 
171,  6  L.  ed.  647;  Shlpp  v.  Miller,  2 
Wheat  SIS,  4  U  ed.  MS;  Massie  v. 
Vatta.  6-Cnuieb  148,  S  U  «d.  181. 

Oa.— Ray  v.  Pease,  SB  Oa.  1»,  88 
SB  Its. 

Iowa.r— UorrlB  v.  Stuart,  1  Qreene 
271  (holding  that,  where  a  given 
number  of  acrea  are'  sold  off  of  one 
side  of  a  ouartar  aectlon  of  land,  the 
premises  Bhould  be  surveyed  Into  an 
oblong  square,  and  that  If  sold  out 
of  a  corner  of  a  quarter  section  they 
should  be  surveye<J  into  a  square). 

Ky. — Stevens  v.  Terrel,  I  T.  B. 
Hon.  ISl;  Reld  v.  Corbln,  2  A  K. 
Harsh.  185;  Smith  v.  Norvel,  2  A  K. 
Marsh.  161;  Smith  v.  Reed.  1  A.  K. 
Harsh.  269;  Zachary  v.  Brown,  8  Bibb 
Ui;  Webb  v.  Bedford,  2  Bibb  364; 
Lockheapt  V.  Trabue,  2  Bibb  24B;  Kln- 
cald  V,  Taylor,  2  Bibb  122;  Black  v. 
Botts.  1  Bibb  95;  Calk  v.  Hart,  Hard. 
432;  Bradford  v.  McClelland,  Huglies 
ay,  Sinclair  v.  Singleton,  Hughes 
1T(;  Bryan  v.  Bradford,  Hughes  108; 
Prye  v.  Essry,  Hughes  lOS;  Hlller  v. 
Fox,  Hughes  100;  Walker  v.  Orr. 
Hughes  38:  Smith  v.  Grimes,  Hughes 
IS.  Compare  Handley  v.  Young,  4 
Bibb  376  (holding  that  where  an  act 
required  surveys  to  be  made  "as 
nearly  In  a  square  as  the  Interfering 
claliBs  will  admit,"  If  there  were  In- 
terfering claims,  although  neither 
valid  nor  of  record.  It  was  sufllelent 
to  luatlfy  a  departure  from  a  square 
In  making  the  survey). 

N.  T.--jackBon  v.  Vlckory,  1  Wend. 
406,  19  AmD  fi22. 

N.  C.--State  t.  Klftg,  20  N.  C.  648. 

Oh.— Walsh  V.  Ringer,  2  Oh.  827. 
IS  AmD  5G5. 

S.  C. — Coleloijgh  V.  Richardson.  12 
S.  C.  L.  187. 

Tenn. — Hodge  V.  Blanton.  1  Head 
^S-  Sapplngton  v.  Hilt.  4  Hayw. 

136. 


Wla — ^Hartnng  V.  Wltte,  69  Wis 
285,  18  NW  176. 

Bee  also  Williamson  v.  Hymel,  11 
La.  182;  Curtis  v.  Muse,  7  Mart. 
(La.)  234;  Andrews  v.  Todd,  50  N. 
H.  96S  (all  discussing  the  rule). 

[a]  Aa  express  o^l,  to  extena 
"x^  the  oreek  oa  both  sides  for 
qtuwUty,*'  must,  owing  to  the  pecu- 
liar curves  of  the  creek,  control  the 
genecal  rule  of  surveying  entries  In 
a  square.  Reld  v.  (^rbln,  t  A.  K. 
Marsh.  (Ky.)  185. 

5.  George  v.  Thomas,  16  Tex.  74, 
67  AmD  612;  C^eek  v.  Poster,  BO  Tex. 
Civ.  A.  887.  110  SW  766. 

[a]  BxUnt  of  ml*. — ^If  the  line 
cannot  be  traced  In  Its  whole  extent, 
still  It  Is  to  be  observed,  and  cannot 
be  departed  from  where  It  can  be 
found  and  traced,  especially  after 
long  continued  occupancy  in  reference 
to  ft.  George  v.  Thomas,  16  Tex.  74, 
67  AmD  613. 


[b]  Veo«sslt7  for  eaUs  for  oltjeeta 
teUoatlnf  footsteps  of  ■arvesroTb — 

Nevertheless  It  Is  well  established 


that  lines  and  boundaries  cannot  be 
constructed  with  reference  to  objects 
that  may  be  found  on  the  ground  as 
indicating  the  footsteps  of  the  sur- 
veyors where  there  are  no  calls  in 
the  grant  for  such  objects.  Reast  v. 
Donald.  84  Tex.  648.  19- SW  79G;  An- 
derson V.  Stamps,  19  Tex.  460';  Stark 
T.  Adams.  (Tex.  Civ.  A.)  183  8W  68; 
Hamilton  v.  Blackburn,  43  Tex.*  Civ. 
A  168,  96  SW  1094;  Missouri,  ^tc, 
R.  Co.  V.  Anderson,  86  Tex.  Civ.  A, 
121,  81  SW  781;  Sloan  v.  King,  33 
Tex.  Civ.  A.  637.  77  BW  48;-Geleman 
County  V.  Stewart,  (Tex.  Civ.  A )  66  ■ 
SW  888;  Ratllff  v.  Burleson,?  Tex. 
Civ.  X.  681.  U  SW  888.  26  SW  1008. 

Cc]  AdeyMI  Ha— Where  a  aur- 
veyor  does  not  run  on  the- ground 
some  of  tbe  Unas  of  tlia  survey  when 
he  makes-  tha  location,  but  adopu 
lines  run  by  a  former  snfveyor.  such 
lines  muBt  be  fbllowsd  as  If  he  ac- 
tually ran  them  on  the  ground.  Lies- 
ter  V.  Hays,  14  Tex.  cIv.  A.  648,  88 
SW  52. 

e.  II.  S. — McBwen  V.  Den,  24  How. 
242.  16  L.  ed.  672;  Mclver  v.  Walker, 
9  Cranch  173,  8  L>.  ed.  694. 

Mo. — Schuster  v.  Myers,  148  Mo. 
422,  60  SW  108. 

N.  H.— KennlBton  v.  Hannaford,  56 
N.  H.  2?8. 

N.  C. — Gaylord  v.  Gaylord,  48  N. 
C.  367. 

Pa.— Warfel  v.  Knott,  128  Pa.  628. 
18  A  890. 

Tex. — Thompson  v.  I^ngdon,  87 
Tex.  264,  28  SW  981;  Polk  County  v. 
Stevens.  (Civ.  A.)  148  SW  204;  Bul- 
lard  V.  Watklns,  (Civ.  A.)  68  SW  206. 

Vt. — Brooks  V.  Tyler,  2  Vt.  348. 

[a]  Bnttolenor  of  deaerlption. — A 
right  angle  erected  at  a  given  point 
on  a  given  line  certainly  locates  a 
line  with  mathematical  precision,  the 
only  condition  being  that  the  line 
adopted  as  a  base  shall  be  precisely 
located.  Kennlston  v.  Hannaford,  66 
N.  H.  268. 

7.  Martin  v.  Cooper,  87  Cal.  97,  26 
P  262;  Hovey  v.  Sawyer.  6  Allen 
(Mass.)  654;  Allen  v.  Kingsbury,  16 
Pick.  (Mass.)  236;  Oove  v.  White,  20 
Wis.  426.  See  also  Smith  v.  Dean,  16 
Nebr.  432,  19  NW  648  (recognising 
the  rule). 

[a]  OontroX  of  Intermediate  aon- 
umeat. — Where  a  boundary  line  Is 
described  as  beginning  at  a  iK>Bt  and 
running    "thencs    southerly    In  aa 


straight-  a  line  as  possible  over  the 
highest  part  of  said  hill,  to  a  large 
white  pine  tree."  the  method  of  as- 
certaining the  boundary  Is  to  run  a 
straight  line  from  the  post  to  the 
highest  part  of  the  hill,  and  another 
straight  line  from  the  highest  part 
of  the  hill  to  the  tree.  Hovey  v. 
Sawyer,  6  Allen  (Mass.)  664.  * 

8.  Upshur  County  v.  Lewrlght, 
(Tex.  Civ.  A.)  101  SW  1013. 

8.  Rice  V.  McKune,  63  Cal.  124: 
Evans  v.  Foster,  79  Tex.  48.  16  SW 
170;  Rippey  v.  Harrison,  66  Wash. 
Ids,  119  P  178  Cwhere  it  was  said 
that  a  purchaser  has  a  right  to  be 
protected  in  the  land  which  he  pur- 
chases with  reference  to  thd  original 
monuments  or  locations,  whether 
right  or  wrong);  Pereles  t.  Oros& 
126  Wis.  1S8.  106  NW  117,  110  AmSR 
901. 

"In  resurveylng  a  tract  of  land 
according  to  a  former  plat  or  survey, 
the  surveyor>  only  function  or  right 
is  to  relocate,  upon  the  best  evidence 
obtainable,  the  corners  and  lines  at 
the  same  places  where  originally 
located  by  the  first  surveyor  on  the 
ground.  Any  departure  from  such 
tmrpose  and  effort  Is  ahprofesslonal, 
and,  BO  far  as  any  effect  la  claimed 
for  it.  unlawful.  To  flx  lines  variant 
from  the  originals  and  according 
merely  to  hie  notion  of  a  desirable 
arrangement  of  lota  and  streets  leads 
naturally  to  confusion  of  claims 
among  lot  owners,  and,  when  done 
by  a  city  surveyor  as  a  basis  for  oo- 
cupatlon  of  land  for  streets,  la  at- 
tempted confiscation."  Pereles  V. 
Gross,  126  Wis.  188,  189.  lOS  NW  817, 
110  AmSR  901. 

fa]  AppUoatloas  of  nis.— The  lo- 
cations of  corners  of  a  strljP  of  land 
borderlnjg  on  a  river  were  undisputed. 
The  strip  was  plattsd,  and  the  dis- 
tance and  direction  of  each  Interven- 
ing lot  and  street  boundary  from  one 
of  the  points .  was  stated.  A  sur- 
veyor. .  making  a  resurvey,  found 
nothlnjr  on  the  ground  to  show  where 
any  of  the  subdivisions  between  the 
points  were  originally. j  located,  and 
proceeded,  while  retaining  the  same 
number  of  lots,  to  give  the  lots  such 
arbitrary  width  as  he  saw  fit  for  the 
purpose  of  making  the  lines  of  the 
streets  on  the  strip  coincide  with 
the  extended  lines  of  streets  extend- 
ing to  the  strip.  It  was  held  that  the 
resurvey  was  not  evidence  of  the 
boundaries  of  the  lots,  unless  such 
coincidence  of  street  lines  actually 
existed  in  the  original  Purvey.-  Pere- 
les V.  Gross.  126  Wis.  132,  106  NW 
217,  110  AmSR  901. 

[b]  Control  of  aotmal  loeation*— 
(1)  Where  the  calls  of  the  fleldnotes 
of  the  title  papers  under  which  both 
parties  claim  begin  at  the  corner  of 
a  certain  survey,  and  plalnflfC's  title 
papers  locate  that  corner  at  a  rock 
set  in  the  ground,  which  ts  there  at 
the  time  of  trial,  but  the  survey 
made  by  order  of  court  shows  that 
this  rock  Is  not  at  the  place  where 
the  calls  In  the  original  survey 
would  place  It,  the  line  Is  not  to  be 
determined  by  the  recent  survey,  or 
by  the  course  and  distance  ox  the 
original  survey,  but  is  to  be  located 
by '  the  Jury  where  It  appears  from 
the  evidence  to  have  acnially  been 
located  originally.  Evans  v.  Foster, 
79  Tex.  48,  16  SW  170.  (2)  Where  the 
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to  have  recourse  in  proving  any  qnestion  of  faot.^° 
Manifest  intention  as  shown  by  the  grant  or  oon- 
yeyanee,  and  by  the  circumstanees  anrronnding  the 
transaction  is  a  controlling  factor.*'  Where  it  is 
objected  that  the  division  line  between  the  north 
lialf  and  south  half  of  a  lot  is  not  such  a  bonndary; 
as  is  contemplated  by  law,  the  true  division  line 
would  ordinarily  be  determined  by  establishing  the 
comers  and  the  lines  at  the  north  and  the  south  ends 
of  the  lot  and  dividing  the  distance/^ 

[4  43]  (b)  By  B«ffliMic6  to  Adjolnars.  Where 
the  lines  of  a  survey  are  not  marked  on  the  ground, 
and  cannot  be  located  by  its  own  calls  and  field 
notes,  they  may  be  established  by  adjacent  surr^ 
referred  to  in  its  field  notes."  But  where  there  is 
no  conflict  or  ineonsisteney  in  the  calls,  they  speak 
for  theoaselves  and  cannot  be  aided  by  the  lines  and 
calls  of  other  snrr^  not  mentioned  in  the  field 
•notw." 

44]  (c)  Bnimlnt  To  Include  Quantity.  While 
calls  for  quantity  are  merely  deBcriptive,  and  yield 
to  all  other  calls,*"  yet  such  calls  may  be  made  loca- 

a  Burver  callad  for  was  In  a  certain 
place,  when  In  fact  It  was  elBawhere, 
and  they  Barveyed  and  sold  the  land 
to  the  supposed  line,  auch  supposed 
-line  would  control  the  actual  line  ot 
the  patent.  Asher  v.  Johnson,  99  BW 
M2.  SO  KyX.  6S2. 

10.  Scott  T.  Tard.  46  K.  J.  Eq.  T9, 
18  A  3S9:  Uwarra  Uln,  Co.  v.  Candor 
Mines  Ca,  1C6  N.  C.  2»,  81  BE  916: 
Clarke  v.  Klela,  <Tex.,Clv.  A.)  168 
aw  1179;  Hallfas  GraTinn  Dock  Co. 
V.  BSrans.  48  N.  B.  B6,  17  DomLR  536. 
To  same  effect  Hltohoook  v.  Southern 
Iron,  etc.,  Co.,  (Tena.  Ch.  A.)  SB  8W 
688. 

,  11.  Ky.— Bryant  v.  Strunk,  161 
Ky.  97,  IBl  SW381. 

Me.— Perkins  v.  Aldrlch,  77  Me.  96. 

Mass. — OerrlBh  v.  Gary,  120  Mass. 
132. 

:  H- — Heywood    v.    Wild  River 

Xiumber  Co.,  70  N.  H.  24,  47  A  294. 

N.  J.- — Huffman,  v.  Hummer,  18  N. 
J.  Eq.  83. 

N,  T.— Hoff  v.  Tobey,  66  Barb.  847; 
Breen  v,  Stone,  S  KTS  B. 
.'  Tenn. — Kidsa  v.  Blanton,  1  Bead 
660.  _ 
■  Tex.— Lincoln  v.  Waddelt,  ?Ctv.  A.) 
B9  S'W  618 

.  Wis.— Coats  V.  Taft,  12  Wis.  888. 
[a]    VMBiuavtlon  of  Intention. — 

Where  lines  are  to  be  run  at  a  cer- 
tain' distance  from  a  rectangular 
^ndlna,  and  there  Is  nothing  In  the 
deed  or- situation  of  the  land  to  Indi- 
cate the  contrary.  It  Is  fair  to  pre- 
sume that  the  parties  Intended  that 
the  exterlbr  lines  should  be  run  so  as 
to  correspond  with  the  lines  of  the 
hulldlng.  Perkins  v.  Aldrlch.  77  Me. 
86.  To  same  effect  Hodae  v.  Blan- 
ton. 1  Head  (Tenn.)  660. 

la.  Lawrence  v.  Weiss,  168  Iowa 
584.  148  NW  808. 

18.  Me. — Jewett  v.  Russey,  70  Me. 
483;  Alden  v.  Noonen,  82  He.  113. 

Md.— Mitchell  v.  Mitchell,  8  OIII 
98  (where  It -was  held  that  one  may 
locate  a  boundary  by  proof  of  the  lo- 
cation of  a  particular  boundary  of 
an  adjacent  tract,  without  locatlna 
all  the  latter'8  boundaries).  See  alao 
Kouck  V.  Loveall.  8  Md.  68  (dlscuBs- 
\ng  the  rule). 

N.  Y. — Jackson  v.  Vlokory,  1  Wend. 
406,  19  AmD  BZ2. 

Pa. — Zerbey  v.  Allan,  215  Pa.  883, 
64  A  687;  Fisher  v.  Kaufman,  170  Pa. 
444,  33  A  137;  Smith  v.  Horn,  168  Pa. 
372,  31  A  1078;  Boynton  v.  Urlan,  55 
Pa.  142;  Malone  v.  Sallada,  48  Pa. 
419;  Dreer  v.  Carekadden,  48  Pa.  38. 

Tex. — Kuechler  v.  Wilson.  82  Tex. 
638,  18  SW  317;  Loneoria  v.  Shaeffer, 
77  Tex.  647.  14  SW  160.  See  also 
Steusoll  v..  Jackson,  40  Tex.  Civ.  A. 
328,  89  aw  446  (recosnlsInK  the 
rule). 

Compare  Quick  v.  Nltschelm,  139 


tive  and  controlling,  as  where  there  is  a  call  for  a 
line,  or  lines,  to  run  so  as  to  include  the  quantity 
called  for.^*  In  such  a  case  the  line,  or  lines,  must  be 
located  in  such  a.  manner  as  to  include  the  specified 
quantity  as  nearly  as  possible,  in  the  absence  of 
other  controlling  calls.^^ 

[$  45]  (2)  IdentlAeatio&— (a).  In  Ooneral.  Lines 
actually  run  and  snrr^ed,  when  located,  constitute 
the  true  lines  of  a  survey.'*  As  otherwise  ex- 
pressed in  the  identification  of  a  survey  the  foot- 
steps of  a  surveyor  on  the  ground  should  be  fol- 
lowed by  whatevOT  rule  they  may  be  traced." 
Nevertheless  this  prmeiple  has  no  application  un- 
less the  footsteps  of  the  surveyor  are  actually 
found  and  identified.**  The  footsteps  of  the  snr^ 
veyor  must  be  traced  before  eonrse  and  distanee 
may  be  ignored.^  In  the  absence  of  monuments 
and  markSf  or  in  case  of  repugnancy  between  them, 
the  determination  of  what  are  the  true  lines  called 
for  in  an  entry,  grants  or  eonvoyanee  is  a  pure 
question  of  coustniotion,  dwendent  on  the  intm- 
tion  of  the  parties,  as  shown  oy  the  instrument  and 


111.  261.  28  NB  926;  Whiting  v.  Tay- 
lor. 8  Dana  (Ky.j^  403;  Kleglesvilie 
Delaware  Bridge  Co.  v.  Bloom,  48  N. 
J.  L.  SS8,  7  A  478  (discussing  the 
rule):  Fuller  v.  Worth,  91  Wis.  406, 
64  NW  996  (where  It  was  held  that 
evidence  that  a  fence  Is  In  line  with 
fences  on  adjoinlnc  farms  is  Inad- 
missible to  show  that  it  is  on  the 
true  boundary  line  between  two  ad- 
jacent farms). 

[a]  Aay  of  the  macks  of  w  «id«v 
flwer  may  be  appealed  to  In  flxinjr 
the  location  of  a  younger  one.  and  it 
la  the  duty  of  the  surveyors  under 
younger  warrants  to  adopt  such 
anolent  marks  rather  than  establish 
new  ones.  Dreer  v.  Carskadden,  48 
Pa.  88. 

[b]  WlUB*  a  solas  of  laaA  was^ 
sans  -wwe  surveyed  on  the  same 
day.  the  external  boundary  lliM  of 
Uie  warrant  furthest  from  the  flrst 
or  leading  warrant  must  be'  deter- 
mined byHMglnnlng  from  such  lead- 
ing warrant  and  measuring  therefrom 
the  distance  of  ea^  aucceedlng  war- 
rant In  conaecutlve  order  unless  such 
boundary  line  la  fliced  by  a  line  on 
the  ground  as  the  boundary  of  the 
warrant,  or  as  the  boundary  of  an- 
other prior  warrant  adjoining  there- 
to.   Boynton  v;  Urlan,  66  Pa.  141. 

14.  Polk  County  v.  Stevana.  (Tex. 
Civ.  A.)  148  SW  204. 

15.  See  Infra  Sf  114,  162. 

16.  See  cases  Infra  note  17. 

17.  U.  S.— Glen  Mfg.  Co.  v.  Weston 
Lumber  Co..  80  Fed.  242;  U.  S.  v. 
Ontral  Pac  R.  Co.,  26  Fed.  479  [app 
dlsm  140  U.  8.  702.  11  SCt  1030,  IB 
L.  ed.  698];  Jones  v.  Martin,  86  Fed. 
348,  IS  Sawy.  314. 

Cal. — Hostetter  Los  Angeles 

Terminal  R.  Co.,  108  Cal.  88.  41  P  330. 

Ky. — Landrum  v.  Hlte,  1  A.  K. 
Marsh.  419;  Toung  v.  Wither,  4  Bibb 
160;  Calk  v.  Strlbling,  1  Blbh  122; 
Bush  V.  Todd,  1  Bibb  64.  And  see 
Asher  v.  Bailey.  162  Ky.  1.  162  SW 
976  (holding  that,  where  one  sold 
land  and  ran  lines  which  Included 
land  not  Intended  to  be  conveyed,  and 
the  number  of  acres  could  not  be 
biolnded  If  the  boundary  lineB  were 
changed,  the  line  as  fflven  In  the 
title  Dond  should  stanoT), 

Me. — Dunn  v.  Hayes,  21  Me.  76. 
N.  C— Long  V.  Long,  78  N.  C.  870. 
Tex. — Lenon  v.  Walker,  t  Tvx.  Un- 
rep.  Gas.  668. 

tal  Where  three  sides  and  the 
aumher  of  aorea  are  known,  and  It  Is 
disputed  whether  the  fourth  side  Is 
a  straight  or  meandering  line,  the 
straight  line  will  be  adopted,  when 
the  tract  thus  Inclosed  contains  the 
number  of  acres  called  for,  and  when 
the  acreage  would  be  largely  in- 
creased If  the  meandering  luie  weru 
adopted.     Hostetter  v.  Los  Angele? 


Terminal  R.  Co.,  108  C^l.  88,  41  P  S30. 
To  same  effect  U.  S.  v.  Central  Pac 
R.  Co.,  26  Fed.  479  [app  dlsm  140  U. 
a  702,  11  SCt  lOSO.  86  L.  ed.  698]. 

18.  Ala — ^Taylor  v.  Fomby,  IIS 
Ala.  621.  22  S  910,  67  AmSR  149. 

Cal. — Meeker  v.  Simmons.  10  CaL 
A.  260.  101  P  688. 

Ky.— 'Dimmitt  v.  Lashbrook.  8  Dana 
1:  Bodtey  v.  Hemden.  1  A.  K.  Marsh. 
21:  Ross  v.  Veech.  68  SW  476,  22  KyL 
678.  See  also  Ralston  v.  MoClurr.  9 
Dana  886  (where  the  closing  Una  as 
described  by  the  anrveyor,  but  not 
actually  surveyed,  was  rejected  ajid 
the  line  fixed  by  the  couraea  and  dia- 
tances  of  the  patent). 

Miss. — Bonney  v.  lIcLeod,  88  Miss. 
398. 

N.  H.— Hall  V.  Davis.  36  N.  H.  B69. 

N.  C— Deaver  v.  Jones.  119  N.  C 
698,  26  BE!  166:  Blount  v.  Benbury, 
8  N.  C.  642. 

Pa. — NorrlB  v.  Hamilton.  7  Watts 
91.  Compare  RIfener  v.  Bowman.  68 
Pa.  818  (where  it  was  held  that 
where  the  eouraaa  and  distances  In 
deeds  from  a  father  to  hla  Children 
make  an  equal  dlvlaion  of  the  land, 
and  the  lines  as  run  on  the  groand 
do  not.  the  jury  Is  Juatlflad  In  pre- 
suming that  the  lines  ftrst  nut  were 
rejected  and  thoae  mentioned  In  the 
deed  adopted).  Sea  alao  Mineral  R.. 
etc.,  Co.  v.  Auten,  188  Pa.  668,  41  A 
827  (discussing  the  rule). 

Tex. — ^Allen  v.  Koepsel.  77  Tex.  606. 
14  SW  161:  Duff  v.  Moore,  68  Tex. 
270,  4  BW  680;  Bartlett  v.  Hubert.  81 
Tex.  8. 

[a]  Unea  eatahUahad  In-  ffOTMB- 
maat  sawey  are  conclusively  correct. 
Lewen  v.  Smith,  7  Port.  (Ala.)  428: 
Hubbard  v.  Dusy.  80  Ca.\.  281,  22  P 
214:  Goltermann  v.  Schlermeyer.  Ill 
Mo.  404,  19  SW  484,  20  SW  161;  Bay- 
less  V.  Rupert,  Wright  (Oh.)  634; 
Hunt  V.  McHenry,  Wright  (Oh.)  699; 
Goodman  v.  Myrlck.  6  Or.  66:  Neff  v. 
Paddock,  86  Wis.  646.  See  also  Gar- 
cia V.  Lee,  12  Pet  (U.  S.)  611,  9  U 
ed.  1176  (discussing  the  rule).  But 
compare  Quinn  v.  Heart,  43  Pa.  3S7 
(where  It  wae  held  that  the  lines  re- 
turned into  the  land  office  determined 
the  location  only  where  no  adjoining 
survey  and  no  natural  monument  Is 
called  for  by  the  younger  survey,  and 
no  lines  can  be  found  on  the  ground). 

la.  Stafford  V.  King,  80  Tex.  257, 
94  AmD  304;  Carlker  v.  Davis,  (Tex. 
Civ.  A.)  172  SW  728;  Crosby  v.  Ste- 
venson, (Tex.  Civ.  A.)  166  SW  1110; 
League  v.  Wm.  M.  Rice  Inst,  for  Ad- 
vancement of  Literature,  etc.,  (Tex. 
Civ.  A.)  152  SW  1182;  State  v.  Pala- 
doB,  (Tex.  Civ.  <A.>  160  SW  229. 

90.    See  cases  infra  note  81. 

31.  Robertson  v.  Mosson,  26  Tex. 
248 ;  Anderson  v.  Stamps,  19  Tex 
460;  Crosby  v.  Stevenson,  (Tex.  Clv- 
A.)  166  SW  1110. 


For  latM  oasea,  derelopawa^  and  «bsai|;aB  In  the  law  see  cumulative  Annotations,  same  title. 
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the  eircumstauees  of  the  transaction." 

[i  46]  (b)  Relocation  of  Lost  Lbifl.  The  roles 
as  to  the  reestablishment  of  lost  comers"  apply  to 
the  relocation  of  lost  lines.  Visible  and  actnal 
landmarks  are  to  be  preferred,  but  if  they  cannot 
be  aaceitained  resort  must  then  be  had  to  the 
courses  and  distances,"  from  which  no  departure 
should  be  made  except  in  eases  of  necessity,  when 
distances  will,  aa  a  rule,  yield  to  courses."  In  run- 
ning these  latter,  allowance  must  be  made  for 
magnetic  variation  from  the  true  meridian,"  and 
proper  allowance  should  be  made  on  each  line  for 
the  nnevenness  of  the  g^und  over  which  it  passes." 
Where  all  the  monuments  along  the  line  have  dis- 
appeared except  the  final  monument,  it  is  proper 
in  aseertainii^  the  location  of  the  line  to  b^n  at 
sneh  monument  and  to  reverse  courses  to  the  flirst." 
Where  it  is  manifest  that  a  line  has  been  omitted 
by  mistake,  and  the  undisputed  calls  enable  this 
mistake  to  be  corrected  by  supplying  a  line,  it  is 


the  duty  of  the  court  to  make  the  correction  so  that 
the  undertaking  of  the  conmionwealth  and  the 
patentee  shall  not  be  frustrated  by  a  mere  blunder.^ 
[$47]  b.  Olosing  Line.  Every  survey  laying- 
ofE  a  boundary  must  be  made  to  close  in  some  way 
or  other,  otherwise  the  grant  will  fail."  Further- 
more the  boundary  line  must  not  alone  be  run,  but 
it  must  be  marked  on  the  ground  to  bring  it  within 
th6  general  rule  of  a  closed  survey."  Generally  a 
survey  is  to  be  carried  to  its  calls,  unless  there  are 
actnal  lines  on  the  ground  excluding  them,  when 
such  lines,  constituting  the  survey,  will  control  the 
calls;"  but  when  there  are  no  natural  monuments 
or  lines  called  for  by  which  the  closing  line  is  to 
be  fixed  and  ascertained,  and  no  line  on  the 
ground,  the  survey  is  to  be  closed  by  a  direct  line 
between  the  termini  of  the  lines  on  the  ground,  or 
as  fixed  by  the  courses  and  distances  returned  to 
ascertain  these  termini."  As  between  two  points 
from  which  a  survey  may  be  closed  without  violat- 


sa.  Cal. — wise  V.  Burton.  H  Cal. 
Its.  14  P  ft78;  Chapman  t.  ExMlelor 
Ctn&l  Co..  IT  Cal.  281;  De  Rutt*  v. 
Haldrow,  1«  Cal.  606. 

lad.— Hunt  V.  Francis,  B  Ind.  S0<. 

Iowa-— RUM^l  V.  liOd*.  1  Grsene 

ky. — ^Haricleroads   t.   Trosper,  IK 
8W  116.  18  Kylj  4;  BlUott  v.  Gibson, 
J9  SW  S26,  1«  KyL  708;  Wheelflr 
Cist.  21  8W  1052,  17  KyL  1424. 

Ue.~Orant  t.  Black.  SS  Me.  S7S; 
Eaton  V.  Knapp,  »  He.  129. 

MassL — Lovejoy  t.  Lovett.  184 
Uasa  170;  Cook  v.  Babeock,  7  Gush. 
»{. 

N.  H.— Hanson  v.  Riisssl,  U  N.  H. 
Ill;  Harsh  v.  Marshall.  19N.  H.  101, 
it  AmD  IBC. 

N.  J. — I>e  Veney  Oallsgher,  20 
N.  J.  Bq.  3S. 

K.  T. — Seamon  v.  Hoseboom.  21 
Barb.  398. 

N.  C— Pender  t.  Coor,  1  N.  C.  140. 

Or. — Hale  T.  Cottle.  21  Or.  580.  28 
P  101. 

Tenn. — UcAdoo  v.  Sublett,  1 
Hnnipfar.  106;  Polk  Oentry,  1 
OverL  269;  Daflleld  v.  Spenee,  (Ch. 
A.)  61  8W  492. 

Tex. — Ayers  v.  Lancaster,  64  Tex. 
ses;  Ayera  t.  Harris,  64  To.  396; 
Masterson  v.  Rlbble,  14  Tex.  Civ.  A. 
170,  7S  SW  168. 

Vt.—- Pallam  v.  Poster,  68  Vt  690, 
16  A  484. 

Va.— Hunter  v.  Hume,  88  Va.  14, 
11  as  806. 

[a]  OovtfOl  of  Use  first  raa^ln 

tracfnc  a  survey  controlling  Import- 
ance need  not  be  alven  to  the  line 
Drat  run.  Ayers  v.  Harris,  64  Tex. 
IK.    See  also  supra  1  26. 

[b]  OsH  for  sabsequently  estab- 
Uahed  Ua*. — A.  conveyed  land  to  B, 
describing  It  as  bounded  "north  on 
the  line  of  said  Blandford."  The  line 
of  the  town  of  Blandford  was  subse- 
Qtiently  established  by  act  of  the 
leslslatnre,  after  whlcui  B  conveyed 
to  C  by  a  similar  description,  and  the 
line  so  established  was  held  to  be  the 
northern  boundary  of  the  land  In- 
eladed  in  the  deed  from  B  to  C. 
Cook  T.  Babcock,  7  Cush.  (Hasa>  626. 

Jc]  XibM  of  stEsst. — ^Where  a  deed 
is  for  the  line  of  a  street  as  the 
nonameat,  the  line  of  the  street  as 
It  Is  opened  and  built  on  will  be  held 
to  be  the  line  Intended.  De  Veney  v. 
Oallo^M',  20  N.  J.  Bq.  38. 
_[dl  VxMBinpHaa  fMM  ottfaeUeat 
Wsfs*— In  an  action  of  ejectment, 
vhere  the  question  Is  the  boundary 
line  betwsan  two  ranches,  there  hav- 
ing been  two  surveys  startlner  from 

Knts  directly  opposite,  the  dTstance 
ween  the  calls,  the  monuments, 
tnd  length  of  the  lines  run  being  ex- 
Mtly  the  same,  the  presumption  will 
be  conclusive  that  both  surveys  are 
»  the  same  line,  and  that  It  is  the 
true  boundary  line.  Wise  v.  Burton, 
<3  Cal.  166,  14  P  678. 

[el   WIMM  tlisn  SM  two  bonnO- 
ur  Uasa  kaowa  hr  Um 
[9  C.  J -AS 


(1)  and  a  deed  calls  for  "HcCulloch's 
corner,  a  red  oak,"  and  such  comer 
and  oak  stand  In  one  of  such  lines, 
that  line  will  be  considered  as  desig- 
nated by  the  call.  HcAdoo  v.  Sub- 
lett.  1  Humphr.  (Tenn.)  106.  <2)  Bo 
too  an  owner  of  private  property 
may  show  that  the  line  of  his  grant 
Is  a  different  line  from  the  Jurisdic- 
tional line  established  between  two 
towns,  although  both  are  dealffnated 
byt  the  same  name.  Hanson  v.  Rus- 
sell, 88  N.  H.  lllr 
•  [fi  WlMx*  tksn  MM  two  elijeaoa 
or  llass  answezlag  the  calls  of  a 
deed,  and  it  appears  that  the  grantor 
owns  up  to  the  first,  but  does  not 
own  the  space  between  the  two,  that 
which  the  call  first  meets  Is  the 
boundary.  Hunt  T.  Francis,  6  Ind. 
S02. 

sa.   See  supra  (16. 

M.  Bryan  v.  Beckley,  Lltt.  Sel. 
Cas.  (Ky.)  91,  12  AmD  276;  Trotter 
V.  Stayton,  41  Or.  117,  68  P  8. 

[a]  MMt  of  spMlal  statBle.^It 
has  oeen  held  that,  in  determining 
a  lost  line  In  a  oounty  school  land 
grant,  the  ordtn«ry  rale  of  oonstruo* 
tlon  In  reoognltlon  of  tho  Importance 
and  oontrolllng.  Influence  of  sstab- 
llshed  comers  controls,  and  that  mutih 
rule  Is  not  affected  by  a  statute  pro- 
viding that  la  surveys  of  school 
lands  the  calls  for  distance  must 
prevail  over  calls  for  natural  objects, 
where  the  calls  for  distanee  will  give 
the  land  intended,  otherwise  not 
Polk  County  v.  Stsvsns,  <Teix.  Civ. 
A.)  148  8W  204. 

BB.  Bryan  v.  Beckley,  Lltt.  Sel. 
Cas.  (Ky.)  91,  12  AmD  ZT6;  Beckley 
v.  Bryan,  Ky.  Deo.  91.  See  also  infra 
S  158. 

00.  Burgln  v.  Chenault,  9  B.  Hon. 
(Ky.)  286:  Bryan  v.  Beckley,  Lltt. 
Sel.  Cas.  (Ky.)  91,  12  AmD  276;  Bod- 
ley  v.  Hernden,  3  A.  K.  Harsh.  (Ky.) 
21;  Beckley  T.  Brran,  Ky.  Dea  91; 
Sevier  v.  Wilson,  Peck  (Tenn.)  146, 
14  AjnD  741;  Smith  v.  Jarvls,  47  Tex. 
Civ.  A.  186,  106  SW  1168. 

[a]  Tbmm  If  one  line  is  found 
marked.  In  running  the  lines  of  a 
grant,  which  la  proved  to  be  a  line 
of  the  grant,  and  which  will  run  with 
a  variation  from  the  calls  of  the 
grant,  and  no  other  marked  lines  are 
found.  In  order  to  determine  the  land 
granted  the  other  calls  should  be 
run  with  the  same  variation  as  that 
found  on  the  marked  line.  Savler  v. 
Wilson,  Peck  (Tenn.)  146,  14  AmD 
741. 

rbl  A  BMffnetlo  line  adopted  br  a 
svrver  Is  the  Istie  line  and  is  Inde- 
pendent of  the  true  meridian  and  of 
subsequent  variation  In  the  magnetic 
meridian.  Bodley  v.  Hernden,  8  A.  K. 
Marsh.  (Ky.)  21.  To  same  effect 
Vance  v.  Uarshall.  8  Bibb  (Ky.)  148. 

[cj  Where  a  known  bonndarr  line 
has  been  established  by  an  ox^taal 
survey.  It  cannot  be  changed  to  suit 
the  variations  of  the  compass  at 
different  timea,  or  tha  varfatlons  of 


different  compasses,  even  when  such 
survey  has  been  made  on  an  mssumed 
or  wrong  variation  or  on  no  varta* 
tlon.  Bonney  v.  UoLeod,  88  Hiss. 
393. 

ST.   BiTan  T.  Becklsr.  16  Ky.  100, 

12  AmD  276. 

08.  CahlU  V.  HuUlns,  97  SW  370, 
30  KyL  18. 

SO.  Kerr  v.  De  Laney,  91  SW  286, 
28  KyL  1140:  Hogg  v.  Lusk,  120  Ky. 
419,  427,  86  SW  1128,  27  KyL  840. 

"It  must  be  presumed  that  the 
State,  the  surveyor,  and  the  grantee 
intended  to  establish  a  valid  patent, 
and  not  to  do  merely  a  vain  and  use- 
less act;  and  therefore  we  must  con- 
clude that  the  two  erroneous  calls 
and  the  omitted  line,  which  make  the 
work  alwrtlve,  should  be  corrected  as 
shown  by  the  plat,  and  the  patent 
established."  Hogg  v.  Lusk,  supra. 

80.  Ky. — Johnson  v.  Harris,  68 
SW  844,  14  KyL  449. 

Hiss. — Doe  V.  King,  4  Hiss.  126. 

Mo. — Johnson  v.  Bowlware,  149  Ho. 
461,  61  SW  109. 

Tenn. — McNalry  v.  Hlghtour,  2 
Overt.  802-  Hitchcock  v.  Southern 
Iron,  etc.,  Co.,  (Ch.  A.)  88  SW  688. 

Utah. — Park  v.  Wilkinson,  21  Utah 
279,  60  P  04B. 

[a]  Thm  bcmndavr  Unea  of  a  MoeK 
of  surveys  which  do  not  inclose  the 
block  must  furnish  marks  enough  to 
identify  a  sufficiency  of  Its  corners 
and  lines  to  make  such  Inclosure 
feasible.  Orler  t.  Pennsylvania  Coal 
Co.,  128  Pa.  79,  18  A  480. 

[b]  Umltation  of  rale. — Where 
two  tracts  of  land  are  embraced  in 
the  same  deed,  the  omission  of  the 
closing  line  of  the  boundary  In  de- 
scribing one  of  the  tracts  is  Imma- 
terial, the  omitted  line  being  nearer 
the  line  separating  the  two  tracts. 
Johnson  v.  Harris,  68  SW  844,  24  KyL 
449. 

81.  Newman  y.  Foster,  4  Hiss. 
888.  84  AmD  98. 

aa,   Sss  cases  infra  note  88. 
„88,    V.    8, — ^UcBwan    v.    Den,  24 
How.  842,  1^  L.  ed.  678. 

N.  C. — Hagaman  v.  Bernhardt,  168 
N.  C.  381,  78  SB  209. 

Twi. — Wharton  v.  Oarvin,  34  Pa. 
340;  t>eppen  v.  Bogav,  7  Pa.  Super. 

s'.  C. — Ku banks  v.  Harris,  28  S.  C. 
L.  188;  Walsh  v.  Holmes,  19  S.  C.  L. 
12:  WelCh  V.  Phillips.  12  8.  C.  L.  215; 
Colclough  V.  Richardson,  12  8.  C.  L. 
107;  Coats  v.  Mathews,  11  S.  C.  L.  99. 

Tex. — Hansel  v.  Castles,  98  Tex. 
414.  66  SW  669;  Tompkins  v.  Thomas, 
64  Tex.  Civ.  A.  440,  118  SW  681; 
Poltevent  v.  Scarborough,  (Civ,  A.) 
117  SW  448. 

Wash.— Cameron  v.  Burke,  61 
Wash.  208,  112  P  8KS. 

W.  Va.— Ruffner  v.  Hill,  31  W.  Va. 
428,  7  SB  18. 

Ont. — Manary  v.  Dash,  23  U.  C. 
Q.  B.  680. 

(a]    WhsM  aa  the  oalla  oanaot  ba 
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ing  any  principle  of  location,  that  ig  to  be  adopted 
which  is  most  favorable  to  the  grantee.**  So,  other 
things  being  equal,  the  lines  in  conflicting  grants 
should  be  closed  in  the  method  most  favorable  to 
the  older  grant."  Where  the  boundaries  are  so 
misdescribed  that  by  following  the  ■  boundaries  the 
finiBhing  point  does  not  connect  with  the  point  of 
oommeneement,  a.  surveyor  undertaking  to  close  tho 
gap  must  do  so  in  such  a  way  as  not  to  take  in 
any  additional  territoiy,  but  rather  by  curtailing 
from  that  which,  under  a  correct  description,  might 
have  been  within  the  boundaries  of  the  location 
lines."  Where  the  second  call  in  a  deed  is  snr- 
v^ed  according  to  course  and  distance,  and 
thereby  other  calls  must  be  ignored,  and  the  clos- 
ing line  and  the  b^^nning  comer  are  never  reached^ 


and  property  outside  that  owned  by  the  grantor 
will  be  covered,  while,  if  the  calls  are  reversed 
from  the  beginning  comer  and  the  second  call 
ignored,  the  survey  will  close  in  conformity  to  the 
lines  of  the  property  of  the  grantor,  the  second 
call  must  be  deemed  erroneous  and  igi^ored  in  mak- 
ing a  proper  survey." 

^$48]  c  Of  Biparian  or  Uttoral  Holdinss. 
Ldnea  of  flats  or  of  the  shore  or  bed  of  a  water- 
course are  located  by  running  them  at  the  required 
angle  from  the  upland  to  the  utmost  limit  of  the 
land  granted  or  conveyed,  whether  that  limit  is 
low  water  mark  or  the  thread  of  the  stream,"*  al- 
though there  are  certain  variations  in  the  rules  as 
adopted  and  followed  in  the  several  states  for  fix- 
ing boundary  lines." 


established,  lines  should  be  run  in 
both  directions  as  far  as  possible 
ana  the  k^-P  closed  as  seems  most 
consistent  with  all  the  calls.  .JUll  v. 
Smith,  S  Tex.  Civ.  A.  818.  X6  SW  1079. 

34.  Johnson  V.  McHlllan,  82  S.  C. 
li.  1*3. 

35.  Stokes  v.  Hollldar.  12  S.  C.  Xj. 
26  G. 

36.  lAursen  v.  McKJnnon,  18  B.  C. 
fiS2. 

37.  Pendergrass  v.  Louisville,  etc., 
R.  Co.,  164  Ky.  740,  176  SW  177. 

88.  U.  S. — Jones  v.  Johnston,  18 
How.  150.  16  L.  ed.  320. 

Ala. — Hasan  v.  Campbell,  8  Port. 
9,  83  AmD  267. 

Ark. — Malone  v.  Mobbs,  102  Ark. 
642,  645,  146  SW  193.  146  SW  148, 
AnnCa8l914A  479  [dt  CyoJ. 

cal. — Hicks  V.  Coleman,  tS  Cat.  122, 
86  AmD  103. 

Conn. — Morris  v.  Beardsley,  64 
Conn.  388,  8  A  189. 

Ind. — Shedd  V.  American  Matxe 
Products  Co.,  (A>  108  NB  610. 

Ky. — Uiller  t.  Hepburn,  8  Bush 
326. 

La. — ^Newell  c.  Lieathere,  60  La. 
Ann.  162,  28  8  248,  69  AmSit  896. 

Me. — Ehnerson  v.  Taylor,  9  Me.  42, 
23  AmD  631. 

Mass. — Atty.-Gen.  v^  Boston  Wharf 
Co..  12  Gray  663. 

Mich. — A.  M.  Campau  Realty  Co. 
V.  Detroit.  162  Mich.  248.  13T  NW 
366,  139  AmSR  666.  . 

N.  H. — Batchelder  t.  Kenlston.  61 
N.  H.  496,  12  AmR  148. 
'  N.  J. — Hannon  v.  Delaware,  eta.  R. 
Co..  37  N.  J.  Lu  276. 

N.  T.— CDonn^ll  v.  Relsey,  6  N.  T. 
Super.  202  faff  10  N.  T.  412.  2  Bdm. 
Set.  Cas.  sni. 

X.  C— Bond  V.  Wool,  107  N.  C.  189, 
12  SB  281.- 

Or. — Columbia  liand  Co.  v.  Van 
Dusen  Inv.  Co.,  60  Or.  69,  91  P  469, 
11  LRANS  287. 

Pa.— Krelter  v.  Blffler.  101  Pa.  94. 

R.  I, — Manchester  v.  Point  8t  Iron 
Worka.  18  R.  I.  366. 

Vt.— Hubbard  V.  Manwell.  60  Vt. 
236,  14  A  693,  6  AmSR  110. 
■  Va. — Whealton  v.  Doughty,  116  Va. 
666,  82  SB  94. 

Wls.~Northern  Pine  Land  Co,  v. 
Blgelow,  84  Wis.  167,  64  NW  496,  21 
LRA  776  and  note. 

39.  |a]  la  Alabama^— The  side 
lines  of  land  below  hlrh  water  mark 
are  to  be  run  by  extending  the  side 
lines  of  the  upland  without  variation 
of  course  to  the  margin  of  the  chan- 
nel of  the  river.  Ha«in  v.  Campbell, 
8  Port.  9,  33  AmD  267. 

[bl  Xa  jLCkKUMta.— Accretion  to 
land  alonr  a  navlnhla  stream  should 
b«  apportioned  between  contiguous 
proprietors  by  measuring  the  whole 
extent  of  the  ojd  line  of  the  river, 
computing  how  many  rods,  yards,  or 
feet  each  proprietor  owned,  by  divid- 
ing the  newly  formed  bank  or  river 
line  into  equal  parts,  giving  to  each 
proprietor  as  many  parts  of  the  new 
line  as  he  owned  of  the  old,  and  by 
drawing  lines  from  the  points  at 
which  the  proprietors  respeotlvely 
bounded  on  tne  old  to  the  points  thus 
determined  as  the  points  of  division 


of  the  new  line,  although  this  rule 
is  not  applicable  under  peculiar  clr- 
cumstanoes,  as  where  the  shore  line 
happens  to  be  elongated  by  deep 
Indentations  or  sharp  projections; 
and  hence,  in  a  case  falling  under  the 
general  rule,  it  was  error  to  fix  the 
boundary  between  plaintiff  and  de- 
fendants and  an  adjoining  owner  by 
extending  a  line  at  right  angles  from 
the  boundary  between  them  on  the 
old  river  bank  to  the  new  bank. 
Malone  v.  Mobb&  108  Ark.  643,  646, 
145  SW  193,  146  8W  148,  AnnCas 
1914A  479Jolt  Cyc]. 

[c]  in  OaMfomlSi  -Quantity  being 
given,  without  specifying  the  length 
of  a  line  on  a  stream,  the  required 
quantity  of  land  Is  to  be  located  by 
making  the  first  line  follow  the  mean., 
derlngs  of  the  stream  from  the  start- 
ing point  named  in  the  deed,  until  re- 
duced to  a  straight  line.  It  shall  be 
of  sufficient  length  to  form  one  side 
of  a  square  large  enough  to  contain 
the  required  quantity;  and  this 
square  Is  to  be  formed  by  projecting 
straight  lines  at  right  angles  from 
the  ends  of  the  first  straight  line  to 
such  a  distance  that  a  line  drawn 
from  one  to  the  other,  parallel  with 
BUoh  firat  line,  will  Include  the  re- 
quired quantity  between  It  and  the 
stream.  Hicks  v.  Coleman.  25  CaL 
122,  86  AmD  103. 

[d]  Zn  OoaAeeUomt^The  rule  lot 
the  division  of  flats  is  to  run  per- 
pendicularly to  the  shore  line  from 
the  point  of  division  at  high  water 
mark  to  low  water  mark.  In  .de- 
termining the  curve  of  the  shore'  Its 
general .  trend  for  a  considerable  dis- 
tance is  to  be  considered,  omitting 
to  notice  small  Indentations  and  pro- 
jections. Morris  v.  Beardsley.  64 
Conn.  338^  A  139.  See  also  Arm- 
strong v.  Wheeler,  62  Conn.  42S  [dts- 
appr  Ehnerson  v.  Taylor.  9  He. 
42,  23  AmD  681];  New  Haven  Steam- 
boat Co.  v.  Sargent,  60  Conn.  199,  47 
AmR  632.  Compare  Lowndes  v. 
Wicks.  69  Conn.  16,  SO  A  1078. 

[e]  m  Zndlasa. — Riparian  rights 
are  determined  by  extending  lines 
from  the  water's  edge  at  rl^t  anPgles 
to  the  prevailing  snore  line.  Shedd 
V.  American  Malse  Products  Co..  (A.) 
108  NB  610. 

[f  ]  In  XentookTii — ^Alluvion  Is  ap- 
portioned between  coterminous  pro- 
prietors by  extending  the  original 
river  frontage  of  the  respective  lots 
as  nearly  as  practicable  at  right 
angles  with  the  course  of  the  river 
to  the  thread  of  the  stream.  Hiller 
v.  Hepburn,  8  Bush  3S6, 

Cg]  Tn  Koalafauiar— The  propor- 
tionate area  or  acreage  system  for 
dMslon  of  alluvlcm  between  riparian 
proprietors  Is  not  adopted.  Bach 

eroprlstor  of  original  fracta  takes 
etween  the  lines  of  his  new  frontan 
on  the  wateroourse.  measured  back 
to  the  old  frontage.  Course  or  di- 
rection of  eatd  lines  Is  of  no  conse- 
quence. The  extent  of  old  frontage 
on  the  watercourse  determines  the 
extent  of  the  new  frontage.  Newell 
V.  Leathers,  60  La.  Ann.  162.  21  8  243, 
69  AmSR  396. 

[h)    Xu  Malaa^d)  The  mode  of 


ascertaining  the  side  lines  of  water 
lots  from  the  upland  to  low  water 
mark  under  the  colonial  ordlnane* 
of  1641,  where  they  have  not  be«n 
otherwise  settled  by  the  parties,  is 
to  draw  a  base  line  from  one  corner 
of  each  lot  to  the  other,  at  the  mar- 

?ln  of  the  upland,  and  to  run  a  line 
rom  each  of  these  comers  at  rlgtat 
angles  with  such  base  line  to  low 
water  maiic.  If  the  line  of  the  shore 
la  straight  the  aide  lines  of  the  lots 
thus  drawn  to  low  water  mark  will 
be  identical;  but  if  by  reaaou  of  the 
curvature  of  the  shore  they  either 
diverge  from,  or  conflict  with,  each 
other  the  land  Inclosed  by  both 
lines,  or  ^eluded  as  the  case  may 
be.  Is  to  be  eqoally  divided  between 
the  adjoining  proprietors.  Emerson 
v.  Taylor,  9  Me.  42,  23  AmD  631. 
See  also  Call  v.  Carroll,  40  Me.  31; 
Treat  v.  Chlpman,  86  Me  84.  (2)  In 
Kennebec  Perry  Co.  v.  Bradstreet.  28 
Me.  874,  certain  upland  was  conveyed 
adjoining  easterly  on  a  river  where 
the  tide  ebbed  and  flowed,  one  of  the 
side  llnea  running  at  a  right  angle 
with  the  river,  and  the  other  so  as 
to  leave  the  land  toward  the  river  of 
less  extent  than  at  the  other  end, 
"together  with  all  the  flats  a.nd 
water  privileges  adjoining  to,  being 
at  and  having  the  width  of  the  east- 
erly end  of  said  land  as  bounded  by 
the  river  aforesaid."  The  bank  of 
the  river  at  that  place  w^s  convex. 
It  was  held  that  the  extent  and  posi- 
tion of  the  flats  were  to  be  deter- 
mined by  drawing  a  straight  line 
from  the  southeast  and  the  north- 
east comers  of  the  land  at  high 
water  mark,  and  extoidlng  lines 
from  the  ends  of  that  line,-  and  at 
rl^t  angles  with  It,  ftrom  hlgft  to 
low  water  mark. 

[I]  Za  Hasaaohaeetts. — The  gen- 
eral rules  for  the  division  of  alluvion 
or  flats  between  coterminous  pro- 
prietors, as  deduced  from  the  ad- 
judged cases,  may  be  stated  as  fol- 
lows: (1)  The  Intention  of  the  ordi- 
nance of  1647  was,  "if  practicable, 
to  give  to  every  proprietor  the  flats 
in  front  of  his  upland  of  equal  width 
with  his  lot  at  high-water  mark." 
Gray  v.  Deluce,  5  Cush.  9,  12.  See 
also  Deerfield  v.  Arms,  17  Pick.  41, 
28  AmD  276.  (2>  The  nearest  chan- 
nel from  which  the  tide  never  ebbs, 
although  not  adapted  to  navigation. 
Is  the  limit.  Atty.-Oen.  v.  Boston 
Wharf  Co..  12  Gray  668;  Walker  v, 
Boston,  etc..  R,,  3  Cush.  1:  Ashhy  v. 
Bastern  R.  Co.,  6  Mete.  368,  38  AmD 
42S;  Sparhawk  v.  Bullard,  1  Mete. 
96.  (3)  The  direction  of  the  side 
lines  of  the  fiats  is  not  governed  by 
that  of  the  side  lines  of  the  upland 
(Curtis  V.  Pr&nols,  9  Cush.  427; 
Piper  V.  Richardson,  9  Mete.  166; 
Rust  V.  Boston  Mill  Corp..  •  Pick. 
168)  <4>  nnless  ezpreaslr  ao  agreed 
by  the  parties  (Dawes  v.  Prentlea, 
16  Pick.  436).  (B)  Where  there  Is 
no  coveMMT  headland  a  straight  Una 
Is  to  be  drawn  according  to  th6  gen- 
eral course  of  the  shore  at  high 
water,  and  the  side  llnea  of  the  lots 
are  to  he  extended  at  right  angles 
with  the  siiors  .Jtne.  Wmnlslmniet 
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[(  40]  d.  Futttton  or  Divislm  Uhb.  Practi- 
eaUy  the  same  rales  which  govern  th<B  looation  oi 


lines  generally"  govem  the  location  of  psrtitiim  or 

xlivisioa  liuea.'^ 


Co.  T.  Wynmn.  11  Allen  4S2;  Porter 
T.  Sullivan.  7  Gray  441;  Knlcht  v. 
Wilder,  1  Cush.  199,  48  AmD  660; 
Spartiawk  Bullard,  1  Mate  '96: 
Deerfield  v.  Arrns,  17  Pick.  41,  28 
AmD  X78.  (6)  Plats  situate  In  a 
tidal  rWer  at  a  point  In  Its  oourse 
abo¥«  the  line  of  low  tide  are  to  be 
divided  among'  the  adjoining  proper- 
ties bjr  drawmg  lines  from  the  ter- 
mini of  the  latter  on  the  banks  at 
Uie  ordinary  stage  of  water  to,  and 
at  ri^t  angles  with,  the  center  line 
of  the  river.  Tappan  v.  Boston 
Water  Power  Co.,  1(7  Mass.  24,  SI 
NE  70S.  IS  liRA  SBS.  <7)  Around 
a  headland  the  lines  dividing  the 
flats  must  diverge  toward  low  water 
mark.  Porter  r.  Sullivan,  7  army 
441;  Gray  v.  Deluce,  5  CuSh.  9.  (8> 
In  a  shallow  cove  Whore  there  Is  no 
channel  a  base  line  will  be  run 
ftcross  the  mouth  of  the  cove,  and 
parallel  lines  drawn  at  right  angles 
with  the  base  line,  from  the  ends  of 
the  division  lines  of  the  upland  to 
low  water  mark.  Gray  v.  Deluce,  E 
Cush.  >.  See  also  Wonson  v.  Wonson, 
14  Allen  71;  Atty-Oen.  Boston 
Wharf  Co.,  12  Gray  663.  (9>  A  deep 
cove  out  of  "which  the  tide  entirely 
ebbs  at  low  water  la  to  be  divided  by 
drawing  a  line  across  Its  mouth,  giv- 
ing to  each  proprietor  a  width  on 
the  base  line  proportional  to  the 
width  of  his  shore  line,  and  then 
drawing  straight  convergent  lines 
from  the  divisions  at  the  shore  to 
the  corresponding  points  on  the  base 
line.  Rust  v.  Boston  Mill  Corp.,  € 
Pick.  158.    See  also  Wheeler  v.  Stone, 

I  Cuah.  313;  Asbby  v.  Baetern  R- 
Co.,  S  Mete.  S68,  38  AmD  428;  Spar- 
hSwk  V.  Bnllard,  1  Mete.  96;  Deer- 
Held  V.  Arms,  17  Pick.  41,  28  AmD 
:TS.  (10)  The  direction  of  the  side 
lines  of  flats  In  a  cove  may  be  modi- 
fied by  the  course  of  the . channel 
bounding  them  or  by  the  position  of 
other  channels  of  the  upland.  Atty.- 
Gen.  V.  Boston  Wharf  Co.,  12  Gray 
S63;  Porter  v.  Sullivan.  7  Gray  441: 
Com.  V.  Alger,  7  Cush.  68.  (11)  It 
seems  that  after  passing  the  mouth 
or  narrowest  part  of  a  cove  the  lines 
mar  diverge.  If  necessary  to  preserve 
the  proportions  of  diHerent  estates. 
Walker  v.  Boston,  etc.,  R.  Co.,  % 
Cush.  1.  (It)  An  agreement  of  coter- 
mtnoQs  proprietors  as  to  the  direc- 
tion of  their  boundaries  may  be 
proved  or  presumed  from  their  acts 
and  those  of  public  authorities. 
Atty.-(3en.  t.  Boston  Wharf  Co.,  12 
Gray  E6S:  Adams  v.  Boston  Wharf  Co., 
10  Gray  621;  Curtis  v.  Francis,  ft.Cush. 
4!7;  Com.  v.  Alger,  7  Chish.  68; 
Wbeeler  v.  Stone,  1  Cush.  818;  Piper 
T.  Richardson.  9  Mete.  16S;  Spar- 
hawk  V.  Bullard,  1  Meta  tB:  Valen- 
tine V.  Piper,  tt  Flok.  IS,  8S  AmD 
71S;  Brhnmw  t.  Ijong  Wluvf,  B  Pick. 
111. 

Ul  Sa  Hfikteaa^a)  '^t  Is  well 
Wtled  In  this  flUte  that  the  bound- 
aiy  line  between  two  adjoining  ri- 
parian owners,  as  to  the  land  cov- 
ered by  water.  Is  not  In  any  way  de* 
pendent  upon  the  direction  of  the 
lines  OD  land,  but  that  the  Unes  from 
the  shofe  should  ran,  as  near  as  may 
be,  perpendicular  to  Oie  -coarse  of 
the  stream."  .A.  M.  Campan  Realty 
Co.  V.  Detroit,  1«S  Mich.  248.  245, 
117  NW  886,  1S9  AmSR  BEBj  Pltts- 
bnrg,  etc..  Iron  Co.  v.  Lake  Superior 
Iron  Co.,  118  Mich.  109, 126, 7«  PfW  396; 
Onnd  Rapids  Ice,  etc.,  Co.  v.  South 
Grand  Rapids  Ice,  etc.,  Co.,  102  Mich. 
»T,tONW$Sl,  47  AmSR6ie,  26  LRA 
IIS;  Webber  v.  Pere  Marquette  Boom 
Co.,  62  Mich.  626,  638.  30  NW  469; 
Backus  V.  Detroit,  49  Mich.  110,  114, 

II  NW  380,  43  AmR  447;  Maxwell  v. 
Bar  City  Bridge  Co.,  41  Mtch.  463, 
«S.  3  irar  689;  Bay  City  Oas-Llght 
Co.  V.  Industrial  works,  28  Mich. 
IK;  Clark  v.  Campau.  19  Mich.  S36; 
Rice  V.  Rnddlman,  ID  Mich.  126;  Imt- 
man  v.  Benson,  8  Mtch.  18,  77  AmD 
flS-  (2)  Where  the  boundary  lines  of 
*atcr  lots  front  on  the  river  In  such 
K  manner  that  their  side  lines  strike 


the  shore  at  right  angles  with  the 
middle  thread  of  the  stream,  but  at 
a  different  angle  with  the  shore  at 
that  point,  the  fact  that  the  .city  au- 
thorities, under  the  charter,  have 
fixed  a  docking  line  which  Is  not 
parallel  either  with  the  thread  of  the 
stream  or  with  the  shore  can  have 
no  bearing  *on  the  determination  of 
the  boundaries.  "Any  other  rule 
.would  subiect  riparian  owners  to 
have  their  entire  access  to  the 
stream  and  all  their  docking  privi- 
leges cut  off,  whenever  the  local 
curve  of  the  shore  should  be  such 
that  a  line  drawn  at  right  angles 
with  their  neighbor's  shore  line  would 
cross  in  front  of  them — a  result 
which  would  be  inevitable  where  the 
shore  is  not  altocether  straight  and 
parallel  with  the  middle  of  the 
stream,  and  which -would  also  cause 
great  contusion  with  every  subdi- 
vision of  ownership."  Bay  City  Gas- 
Ltght  Co.  T.  Xndtistrlal  Works,  28 
Mich.  18S,  188. 

[k]  Xa  Vew  Hsmpslblse^— I^nd 
formed  by  alluvion  in  a  river  Is,  in 
general,  to  be  divided  among  the 
several  riparian  proprietors  entitled 
to  it  according  to  the  following  rule: 
Measure  the  whole  extent  of  their 
ancient  line  on  the  river  and  ascer- 
tain how  many  feet  each  proprietor 
owned  on  this  line;  divide  the  newly 
formed  river  line  into  equal  parts, 
and  appropriate  to  each  proprietor 
as  many  of  these  parts  as  he  owned 
feet  on  the  old  line;  and  then  draw 
lines  from  the  points  at  which  the 
proprietors  respectively  bounded  on 
the  old  to  the  points  thus  determined 
as  the  points  of  division  on  the 
newly  formed  shore.  Batchelder  v. 
Kenleton.  61  N.  H.  496,  18  AmR  143 
£foll  Deerfleld  v.  Arms,  17  Pick.  41, 
28  AmD  276]. 

[1]  Xn  xrew  Vexsey. — ^A  riparian 
owner,'  when  he  extends  his  shore 
front,  must.  If  the  Mgh  water  line 
is  substantially  straight;  so  extend 
his  side  lines  as  to  make  them  rec- 
tangular with  such  high  water  line. 
Delaware,  etc.,  R.  Co.  v.  Hannon,  87 
N.  J.  L>.  876.  See  also  Stockham  v. 
Browning,  18  N.  J.  Ek}.  390. 

[m]  Xn  Vew  Toxk<— •In  determin- 
ing the  boundary  lines  between 
coterminous  '  proprietors  of  land 
ijoade  from  the  bed  of  a  river  or  bay, 
each  riparian  proprietor  should  re- 
ceive his  ratame  share  of  front  on 
the  outer  or  new  water  line,  and  the 
boundary  lines  between  coterminous 
proprietors  are  to  be  drawn  at  right 
angles  or  divergent  or  convergent  to 
the  shore,  according  to  whether  the 
new  exterior  line  equals,  exceeds,  or 
falls  short  of  the  old  shore  line. 
O'Donnell  v.  Kelsey,  8  N.  T.  Super. 
202  raff  10  N.  T.  412,  Seld.  28].  See 
also  Peo.  V.  Woodruff,  80  App.  Dlv.  43, 
61  NTS  616  [aft  157  N.  T.  709  mem, 
53  NE  1129  mem];  Nott  v.  Thayer. 
16  N.  T.  Super.  10.  But  see  Peo.  v. 
Sohermerhom,  19  Barb.  640  (where 
it  was  held  that  the  lateral  lines 
must  be  drawn  perpendicular  to  the 
general  course  of  the  Acre). 

[n]  3to  Xorlb  qwnHns ■ — Persfms 
owning  lands  on  navigable  streams 
may  erect  wharves  next  to  their 
lands  up  to  deep  water,  and  may 
make  entry  and  obtain  titles  as  in 
any  other  ease,  subject  to  the  regu- 
lation that  they  must  not  obstruct 
navigation,  and  that  they  shall  be 
confined  to  the  stral^t  lines  from 
their  water  fronts.  Bond  v.  Wool, 
107  N.  C.  139.  12  SE  281. 

[o]  In  Oregon. — A  proper  division 
of  water  frontage  along  a  navigable 
stream  In  all  cases  Is  that  each  shore 
owner  should  have  a  proportionate 
share  of  the  deep-water  frontage, 
and  it  being  Impracticable  to  make 
a  division  according  to  the  rule  ap- 
plicable to  property  situated  in  a 
cove,  or  to  take  the  current  of  the 
stream  as  the  basis  from  which  to 
determine  the  division  line,  and  the 
stream  being  three  or  four  miles 
wide  and  the  tide  rising  nine  or  more 


feet,  the  line  of  deep-water  frontace 
should  be  the  baafs  of  apportion- 
ment. Columbia  Liand  Co.  v.  Van 
Dusen  Inv.  Co..  60  Or.  69,  81  P  489, 
11  LRANS  287. 

[p]  In  renusylvania. — The  owner 
of  land  on  a  navigable  stream  la  en- 
titled to  claim  to  low  water  mark 
by  lines  running  directly  from  his 
extreme  bank  marks,  if  any  such  h* 
has,  to  the  beach,  and  this  without- 
regard  to  the  courses  of  the  side 
lines  of  his  survey.  Krelter  v.  Blg- 
ler,  101  Pa  94  [llm  Wood  v.  Appal, 
63  Pa  210]. 

[q]  In  Mhode  Island,— In  deter- 
mining title  to  land  formed  by  flUlof 
In  from  a  former  shore  line,  where 
the  upland  boundary,  if  prolongedr 
would  meet  the  harbor  line  obliquely, 
in  the  absence  of  any  agreement  or 
facts  working  an  estoppel,  the  line 
will  be  drawn  from  the  termination 
of  the  line  on  the  old  shore  to  meet 
the  harbor  line  perpendieularlv. 
Manchester  v.  Point  SL  Iron  Works, 

13  R.  I.  856;  Aborn  v.  Smith,  12  R.  I. 
370.  Compare  Thornton  v.  Grant, 
10  R.  Z.  477,  14  AmR  701  (where  the 
rule  adopted  is  this:  Draw  a  line 
alone  the  -  main  channel  in  the  di- 
rection of  the  general  course  of  the 
current  in  front  of  the  two  estates, 
and  from  the  line  so  drawn  at  right 
angles  with  It  draw  a  line  to  meet 
the  original  division  line  on  the 
shore). 

[r]  Xn  TennoBK,— Where  alluvion 
Is  formed  on  lands  bordering  on  an 
unnavigable  river,  owned  by  coter- 
minous proprietors,  the  rule  for  dis- 
tribution of  the  accretions  is  to  ex- 
tend the  side  lines  of  each  owner  to 
the  nearest  river  bank,  giving  to 
each  that  part  of  the  accretion 
formed  in  front  of  his  oWu  land. 
Hubbard  V.  Manwell,  90  Vt  288.  14 
A  693,  6  AmSR  110.  Compare  New- 
ton V.  Eddy,  28  Vt  319. 

[8]  In  Tlrglnla^In  making  an 
apportionment  of  fiats  between  coter- 
minous owners,  the  rule  of  division 
is,  as  the  whole  shore  line  of  the 
coterminous  owners  at  low  water 
mark  is  to  the  whole  line  of  navijni^ 
blltty,  so  is  each  one's  share  of  the 
shore  line  to  his  share  of  the  line  of 
navlrabillty.  WheaHon  v.  Doughty, 
116  Va  666,  82  SB  94:  Groner  V. 
Foster,  94  Va  660,  27  SE  493. 

[t]  m  Wisconsin  ^The  rule  is 
the  same  as  In  New  Hampshire. 
Northern  Pine  Land  Co.  v.  Bteelow, 
84  Wis.  187,  64  NW  498,  21  LRA  779 
[foil  Deerfield  V.  Arms,  IT  Pick. 
(Masa)  41,  28  AmD  tT<].  See  supm 
this  note  [k]. 

^  [u]   «he    TTaited    States  Mnrls 

have  adopted  the  rule  for  llxtnr 
boundary  lines  in  a  sniall  bay  or 
cove  as  declared  In  Johnston  V. 
Jones,  1  Black  (U.  S.)  209,  IT  L.  ed. 
117;  Jones  v.  Johnston,  18  How.  tU. 
a.)  160,  16  L.  ed.  320;  South  Shore 
Lumber  Co.  v.  C.  C.  Thompson  Lum- 
ber Co.,  94  Fed.  738,  87  CCA  887: 
Deerfield  v.  Arms,  17  Pick.  (Mass.) 
41,  28  AmD  276.  Compare  IT.  8.  v. 
Rurgles,  27  F.  Cas,  No.  1«,S04.  I 
Blatcdif.  86. 
-  40.   See  supra  I  4S. 

41.  OaL— Hubbard  v.  Dusy.  >0  CaL 
281,  n  P  814. 

Ga. — Summervllle  Macadamised 
Oraded.  etc..  Road  Co.  v.  Baker,  88 
Oa.  412. 

Kan. — ^Tarpennlng  v.   Cannon.  89 
Kan.  666. 
Ky.— Morgan  v.  Qlvene,  19  BW  682, 

14  KyL  93. 

Me.— Mitchell  v.  Smith.  87  Me.  888. 

N.  T.— Norton  v.  Hughes,  17  Abb 
NCas  287  note. 

N.  C— Stewart  v.  Balmonds.  74  N. 
C.  619;  McCall  v.  Gillespie.  SI  N.  C. 
633. 

■  Pa. — Ferguson  v.  Bloom,  144  Pa. 
549,  23  A  49;  Krelter  v.  BIgler,  101 
Pa.  94  [llm  Wood  v.  Appal,  63  Pa. 
210];  Darrah  v.  Bryant,  69  Pa.  69; 
Walker  v.  Smith,  2  Fa. 
Va. — Smith  V.  Davis, 
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CkKBtrol  of  intmtiOB.  Where  a  deseription  in  a 
deed  refers  to  an  avenne  line,  and  there  are  two 
arame  lines,  one  being  tEe  original  line  of  the  ave- 
nne and  the  othw  the  line  of  said  avenne  as 
-widened,  althongh  not  opened,  and  either  line  may 
be  meant,  the  line  whidi  was  intended  to  be  re- 
ferred to  by  the  parties  dionld  eontrol  the  descrip- 
tion.« 

Oontrol  of  marked  line.  The  fact  that  two  sur- 
veys call  for  eaeh  other  for  a  common  boundary 
Hue  is  not  so  controlling  as  to  justify  the  establiBh- 
ment  of  a  common  line,  where  the  lines  of  each 
survey  are  actuary  marked  on  the  ground,  and  as 
quirked  leave  an  area  of  gronnd  between  the 
surveys.' 


43 


In  ths  abMOM  «f  naikad  UiM  and  auatamants 

the  proper  mode  of  locating  such  tines  is  to  divide 
the  land  proportionately  between  the  parties,  in 
eomplianee  with  the  order  of  eourt  under  whieh  the 
partition  is  made,  or  with  the  expressed  intention 
of  the  instrument.'' 

[i  60]  8.  Haps,  puts,  and  Field  Notoi.  When 
maps,  plats,  or  field  notes  are  referred  to  in  a  grant 
or  conveyance  they  are  to  be  r^^arded  as  incorpo- 
rated into  the  instrument  and  are  usually  held  to 
furnish  the  true  description  of  the  boondaries  of 
the  land."  And  where  a  deed,  in  referring  to  a 
plat  for  description  of  a  lot  conveyed,  calls  for  the 
points  of  the  compass  in  accordance  with  its  lines 
and  angles,  and  the  lines  are  not  true  uuiidians  of 


[a]  Wlier*  th»  desorlvtloa.  oaUs 
for  »  snltaiTlBlon  of  a  sov*xnmMit 
snrv»  and  the  quarter  section  cor- 
ners have  never  oeen  established  or 
are  lost,  the  division  lines  of  the 
fractions  of  the  sections  are  deter- 
mined by  a  division  pro  rata  of  the 
lines  of  the  sections  as  they  appear 
on  the  ground.  Elshleman  v.  Malter, 
101  CaH  233.  3S  P  860;  Miller  v. 
Topeka  L^nd  Co.,  44  Kan.  3G4,  24  F 
420;  Packscher  v.  Fuller,  6  Wash. 
BS4,  33  P  875.  Compare  Beardsley 
T.  Crane,  62  Minn.  637,  E4  NW  740 
(where  it  was  held  that  where,  ow- 
ing to  meandered  lakes,  but  one 
quarter  post  had  been  established 
on  the  ground  on  the  boundary  lines 
of  a  certain  section,  which  post  was 
on  the  south  line  thereof,  the  di- 
vision lines  between  the  southeast 
and  the  southwest  quarters  of  said 
section  must  be  ascertained  by  run- 
ving  a  line  due  north  from  the  qiutr- 
ter  post  to  the  lake  on  the  north 
aide  of  the  section). 

«L  Norton  v.  Hughes,  17  AbbN 
Caa  (N,  T.)  287  note. 

43.  Walker  v.  Smith,  2  Pa.  48. 
Compare  Smith  v.  Davis,  4  Oratt. 
(4B  Va.)  60  (where  the  known  inten- 
tion of  the  parties  was  held  to  con- 
trol the  line  marked  on  the  land). 
__44,  McAlplne  v.  Relchvneker;  27 
Kan.  267:  Long  v.  Merrill,  24  Pick. 
(Mass.)  167;  Runlett  v.  Demeritt,  S 
N.  H.  296.  Sm  also  Au  Ores  Boom 
Co.  T.  Whitney,  26  Mich.  42  (dls- 
eusslns  rule). 

40.  TJ.  B.— Crajrin  v.  Powell.  128 
n.  S.  4»1.  »  8Ct20S,  82  U  ed.  566: 
Noonan  v.  Braley,  2  Black  499.  17 
ed.  278;  Conway  Taylor.  1  Black 
602.  17  L.  ed.  191;  Parker  v.  I&ne,  22 
How.  1,  16  lb  ed.  286;  Jones  v. 
Johnston,  18  How.  160,  16  Zi.  ed.  320; 
Wilson  T.  Chicago  Lumber,  etc  Co., 
14S  Fed.  706,  7TCCA  629;  t>e  Lancey 
V.  Wellbrocfc,  lis  S'ed.  103;  Cleve- 
land v.  Blgelow,  98  Fed.  242,  39 
CCA  47;  Paine  v.  Consumers'  For- 
warding, etc.  Co.,  71  Fed.  628,  19 
CCA  99:  Dallum  v.  Breckenrldge,  16 
F.  Cas.  No.  3,647.  Cooke  (Tenn.)  162; 
Patton  V.  Carothers,  IS  F.  Cas.  No. 
10.833,  Cooke  (Tenn.)  148;  Polk  v. 
Hill,  19  F.  Cas.  No.  11,249.  2  Overt. 
(Tenn.)  118;  Thomas  v.  Hatch,  23 
F.  Cas.  No.  13,899,  3  Sumn.  170. 

Ala. — Doe  v.  Cullnm,  4  Ala.  676. 

Ark.— Little  v.  Williams,  88  Ark. 
87,  113  SW  340. 

Cal. — ^Weaver  V.  Howatt,  161  Gal. 

J 7,  118  P  519;  Fobs  v.  Johnstone,  168 
al.  119.  110  P  294;  Olsen  v.  Rogers, 
120  Cal.  226,  62  P  486;  Taylor  v. 
McConlgle,  120  Cal.  123.  62  P  169; 
Chapman  v.  Polack,  70  Cal.  -487,  11 
P  764;  Hudson  v.  Irwin,  60  Cal.  460; 
Powers  V.  Jackson,  60  Cal.  429;  Vance 
v.  Fore.  24  Cal.  436;  Seaward  v. 
Malotto,  16  Cal.  304;  Ferris  v.  Coover. 
10  Cal.  689;  Buckley  v.  Mohr.  6  Cal. 
Unrep.  Cas.  321,  68  P  261. 

Fltt.— Alden  v.  Plnney,  12  Fla.  348. 
111.— Read  v.  Bartlett,  266  111.  76, 
79,  99  NE  246  [cit  Cyc];  Peo.  v.  New. 
214  111.  287,  73  NE3  362;  Ely  v.  Brown, 
183  III.  676,  66  NE  181;  Henderson 
V.  Hatterman,  146  111.  666,  146  N£ 
1041:  Mendel  t.  Whiting,  142  111.  248, 
81  NB  431;  Morgan  County  v.  Scbroll, 


120  111.  609,  12  NE  243.  60  AmR 
676;  Piper  v.  Connelly,  l6i  111.  646; 
Ix>ulBvirie,  etc.,  R.  Co.  v.  Koelle,  104 
III.  466.  Compare  McCllntock  v. 
Rogers,  11  111.  279  (holding  that  field 
notes  are  to  be  relied  on  as  evidence 
only  to  assist  In  ascertaining  the 
exact  situation  of  the  monuments). 

Ind. — Tolleston  Club  v.  Clough,  146 
Ind.  93,  43  NE  647;  Rowley  v.  Doe, 
Smith  336. 

Iowa. — Barrlnger  v.  Davis,  141 
Iowa  419.  120  NW  66,  112  NW  208; 
Quade  v.  Plllard,  136  Iowa  369,  112 
NW  646;  Park  Comra  v.  Taylor,  133 
Iowa  463,  108  NW  927. 

Kan. — Armstrong    v.  Brownfleld, 

32  Kan.  116,  4  P  186. 

Ky. — Miller  v.  Pryse,  49  SW  776, 
20  KyL  1544.  See  also  Patrick  v. 
Spradlln,  42  SW  919,  19  KyL  10S8: 
McGregor  v.  Brown,  7  Ky.  Op.  686 
(both  discussing  the  rule). 

Me. — Portsmouth  Harbor,  etc.,  Co. 
V.  Swift.  109  Me.  17,  82  A  542  [foil 
Emerson  v.  Taylor,  9  Me.  42,  23 
AmD  649];  Coleman  v.  Lord.  96  Me. 
182.  62  A  646;  Stetson  v.  Adams,  91 
Me.  178,  39  A  575;  Knowles  v.  Bean, 
87  Me.  831.  82  A  1017;  Brsklne  T. 
Moulton,  66  Me.  276;  Black  v.  Qrant, 
60  Me.  364;  Chesl^  v.  Holmes,  40 
Me.  636;  Palmer  v.  Dougherty^S  Me. 
602.  64  AmD  686;  UncoLn  v.  Wilder. 

29  Me.  169;  Heaton  v.  Hodges.  14 
Me.  66,  80  AmD  781  and  note; 
Thomas  v.  Patten,  18  Ma.  »9:  Pike 
r.  Dsrke,  2  M«.  218:  Kennebao  Pur> 
chase  v.  Tiffany,  1  Me.  219,  10  AmD 
60. 

Md.— Carroll  t.  Smith,  4  Hftrr.  ft  J. 
128;  Buchanan  v.  Steuart,  3  Harr. 
ft  J.  820. 

Mass. — ^Kaats  v.  Curtis,  216  Mass. 
811,  102  NB  424;  Morse  v.  Rogers, 
118  Mass.  672;  Parker  v.  Bennett.  II 
Allen  888;  Rodgers  v.  Parker,  9  Gray 
446;  Parnsworth  v.  Taylor.  9  Gray 
162;  Murdock  v.  Chapman,  9  Gray 
166;  Morgan  v.  Moore.  3  (^ray  319; 
Magoun  v.  Lapham,  21  Pick.  136; 
Foss  V.  Crisp,  20  Pick.  121;  Blaney 
V.  Rice.  20  Pick.  62.  32  AmD  204; 
Davis  V.  Ratnsford,  17  Mass.  207; 
L.Unt  V.  Holland,  14  Mass.  149. 
^  Mich. — Ouentherodt  v.  Rbss,  121 
Mich.  47,  79  NW  920;  Bowe*  v.  Earl, 
18  Mich.  367. 

Minn. — Owsley  v.  Johnson.  96 
Minn.  168,  171,  108  NW  908  ^jlt  CycJ; 
Nicolin  V.  Schnelderhan,  37  Minn.  63, 

33  NW  33;  Coles  v.  Torks,  36  Minn. 
388.  21  NW  363. 

Mo. — St.  Louis  V.  Missouri  Fac.  R. 
Co.,  114  Mo.  13,  21  SW  202;  Turner 
V.  Union  Pac.  R.  Co.,  112  Mo.  642, 

30  SW  673;  Burnett  v.  McCluey,  78 
Mo.  676;  St.  Louis  v.  Wiggins  Ferry 
Co..  16  Mo.  A.  227  [aff  88  Mo.  616J. 

N.  T, — Glover  v.  Shields,  32  Barb. 
374;  Hastings  v.  McDonough,  43  NYS 
628.  See  also  Jackson  v.  Freer,  17 
Johns.  29  (discussing  the  rule). 

N.  C. — Davidson  v.  Arledge,  97 
N.  C.  172.  2  SB  378. 

Oh. — Wolfe  V.  Scarborough,  2  Oh. 
St.  361. 

Pa. — Ferguson's  App.,  117  Pa.  426, 
11  A  886:  Schenley  v.  Pittsburgh. 
104  Pa.  472;  Robinson  v.  Myers,  67 
Pa.  9;  Rifener  v.  Bowman,  63  Pa. 
818;  Birmingham  v.  Anderson,  48  Fa. 


253;  Armstrong. V.  Boyd,  8  Penr.  ft 
W.  458;  McDonald  v.  Llndall,  3 
R&wle  493;  Com.  v.  McDonald.  16 
Serg.  ft  R.  390;  Cake  v.  Sunbury 
Borough,  43  Pa.  Super.  96;  Holland 
V.  Hayes,  40  Pa.  Super.  195;  aold- 
smith  V.  FiUman,  S3  Pa.  Super.  44; 
Nlssley  V.  Moesleln,  23  Pa.  Super. 
119;  Deppen  v,  Bogar,  7  Pa.  Super. 
484. 

S.  C. — Evans  v.  Corley,  42  S.  C.  L. 
316^  Peay  v.  Briggs,  11  3.  C.  L.  184. 

Tenn. — Mayse  v.  LafTerty,  1  Head 
60;  Tate  v.  Gray,  1  Swan  73;  Bell  v. 
Hickman,  6  Humnhr.  398. 

Tex. — Rand  v.  Cartwrlgbt,  82  Tex. 
399.  IS  SW  794;  Hurt  v.  Brans,  49 
Tex.  311;  Toudouze  v.  Keller,  (Civ. 
A.)  118  SW  186;  McCombs  v.  Shel- 
don, (Civ.  A.)  26  SW  1114. 

Vt.— SpiUer  v.  Scribner,  86  Vt.  246; 
Stevens  v.  Hollister,  18  Vt.  294,  46 
AmD  164. 

Wash. — Schwede  r.  Hemrich,  29 
Wash.  124.  69  P  648. 

Wis.— Zuleger  v.  Zeh,  160  NW  406 
(holding  that,  where  no  monuments 
are  shown  contradicting  the  meas- 
urementH  given  on  a  recorded  plat 
and  no  substantia]  reason  is  shown 
to  establish  their  Inaccuratnr,  the  plat 
must  control);  Pereles  v.  Oross,  126 
Wis.  122,  lOB  NW  217,  110  AmSR  BOl; 
Neumelstw  v.  Ooddard,  126  Wis.  82, 
108  NW  '  241;  Flelschfresser  v. 
Schmidt,  41  Wis.  228;  Simmons  v. 
Johnson.  14  Wis.  523.  See  also 
I^ampe  v.  Kennedy,  46  Wis.  23;  Sbu- 
feldt  V.  Spauldlng,  87  Wis.  668  (both 
discussing  the  rule). 

Can. — Dominion  Iron,  etc.,  Co.  v. 
McLennan,  34  Can.  S.  &  394;  Chall- 
four  V.  Parent,  31  Can.  S.  C.  224; 
Grassett  v.  Carter,  10  Can.  S.  C.  106. 
And  see  Carey  v.  Toronto,  14  Can. 
S.  C.  172. 

And  see  McLennan  t.  Dominion 
Iron,  etc.,  Co.,  36  N.  S.  28. 

"The  boundaries  of  land  granted  or 
conveyed  by  well-known  descriptions, 
such  as  lots  or  blocks  in  a  town  plat, 
or  government  subdivisions  of  public 
land,  and  "according  to'  such  plat  or 
survey  are,  as  a  general  rule,  limited 
to  those  designated  by  the  plat  of 
survey.  In  such  cases  the  plat  or 
Held  notes  of  the  survey  are  to  be  re. 
carded  as  Incorporated  Into  the 
instrument  of  conveyance  and  as 
furnishing  the  true  description  of 
the  land.'*^  Per  Brown,  J.,  in  Owsley 
v.  Johnson,  96  Minn.  168,  171,  103 
NW  90S. 

[a]  Sesoriptlon  of  IsaA  aooordlog 
to  the  terminology  employed  la  the 
system  of  governmental  snrreya  and 

filats  .Is  necessarily  a  reference  to 
he  plats  of  those  surveys,  there  be- 
ing nothing  known  of  townships,  sec- 
tions, and  parts  of  sections  except 
such  as  are  described  In  the  plats 
of  the  government  surveys.  The 
word  "township"  "has  reference  to 
the  townships  surveyed  and  platted 
by  the  government  surveyors,  and 
means  the  townships  according  to 
the  surveys  and  plats."  Little  v. 
Williams,  88  Ark.  37.  62,  113  SW  840. 

[b]  trse  of  additional  words  "*M 
par  snrvay.'*— Where  in  a  deed  a  re- 
corded map  Is  referred  to  as  a  mono- 
ment  fixing  a  boundary.  It  is  a  final 


For  later  eases,  devslopBieBtg  and  obaagM  In  the  law  see  cumulative  AnnotaUons, 
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eut  ud  west  lines,  the  plat  and  not  the  oompaas 
AoaU  goTflrn.**  In  etnutndng  a  ^ed  of  oonT^^- 
ann,  in  which  tha  land  intandsd  to  be  eonTmd  ia 
dsBoibed  by  reference  to  oertain  decrees  of  lati- 
tude and  auo  to  a  oertain  map  thecrain  apedfleall^ 
dewribed,  the  degrees  of  latitude  and  other  iman- 
1U17  lines  will  be  disearded  as  less  eectain  and  reli- 
able  than  the  map." 

{t  61]  9.  •  Waten  and  WatwcOTuaM  a.  In 
Btaeral  (I)  What  Law  Otmms.  Grants  by  tiie 
United  States  of  its  pnblie  lands  bounded  on 
etnams  or  other  waters^  navi^ble  or  nonijaTigable^ 
made  withont  reservation  or  re8trieti<m,.  are  to  be 
eonstroed  according  to  their  effect  and  according 
to  the  law  of  the  state  in  which  the  land  lies.  The 
boundaries  of  lands  so  located  are  under  state  con- 
trol, subject  to  the  regulation  of  congress  concern- 
iog  eommerce  and  naTigation."  As  regards  eon- 
Teyacees  by  the  United  States  of  laud  so  situated, 
it  is  nnifonnly  held  that  it  assumes  the  position  of 
a  private  owner  subject  to  the  general  law  of  the 
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and  eoDclufllve  reference  for  the  loca- 
tion of  the  boundary,  and  the  addl- 
Uoo  of  the  worda  "*»  per  ourvey  or' 
a  person  named  must  be  construed 
onur  as  Intended  to  Identify  the  map, 
and  they  do  not  render  the  map  Im- 
peachable by  the  field  notes  or  the 
•unrey.  Wilson  v.  Chlcaco  Lumber, 
etc  Co..  148  Fed.  7«6,  74  CCA  629 
Irev  189  Fed.  US].  _ 

[c]  AfTMrnent  wttli  SMlmit 
■■rti — 'Wf'Tr~  the  original  surveys 
agree  with  maps  th&t  nave  been  In 
use  for  many  years,  they  BhouLd  not 
be  held  erroneoua  becauM  they  do 
not  agree  with  reonrvers  made  long 
afterward  and  baaed  on  the  assump- 
tion that  information  furnished 
by  living  persona  as  to  the  locality 
of  lines  and  comers  I9  absolutely 
correct.  UcCombs  v.  Sheldon,  (Tex. 
ClY.  A.)  26  8W  1114. 

[d]  Tleld  BOtea  aaineA  In  a  deoree 
of  partltloa  as  determining  the 
boundaries  are  conclusive  among 
the  parties  thereto,  although  a  plat 
of  the  commissioners  in  conflict 
therewith  also  forms  part  of  the  de- 
cree.   Hurt  V.  Bvans,  49  Tex.  311. 

[e]  In  eonstraliig  maps  of  oflleial 
nzveya  courts  win  give  effect  to 
the  meaning  expreesea  by  their  out- 
lines as  wSll  as  by  their  language. 
8t  tioala  v.  Missouri  Pac  B.  Co., 
114  Uo.  13.  21  SW  202. 

Ef]  Where  a  deed  ealls  for  a 
nteroonzse  or  other  varying  line 
and  refers  to  it  as  set  out  In  a  plan, 
the  line  as  It  existed  at  the  Sate  of 
tlie  deed  and  not  at  the  making  of 
tbe  plan  defines  the  boundary.  Jones 
T.  Johnston.  18  £fow.  (U.  S.)  ISO.  IS 
L.  ed.  320. 

Ik]  Xffss*  of  oottveyaaoe  of  other 
lot  by  -pxiat  plat< — Where  two  adjoin- 
ing lots  m  a  block  are  conveyed  In' 
accordance  with  the  plat  of  the  block, 
tbelr  t>oundarie8  will  be  located  in 
Accordance  with  such  plat,  and  they 
will  not.  be  affected  by  the  transfer, 
by  the  same  owner,  of  another  lot 
nnder  a  prior  plat,  giving  the  lots 
different  widths  and  boundaries. 
Toudouse  T.  Keller,  (Tex.  Civ.  A.)  IIS 
SW  18B. 

46.  Bower  v.  Earl,  18  Mich.  367, 
t7S  (where  Campbell,  J.,  said:  "The 
legal  construction  cannot  be  varied, 
and  the  guides  which  the  parties 
cbose  to  Indicate  and  follow  must 
not  be  disregarded  in  the  oonstruc- 
Uon  of  their  deeds"). 

47.  Mayo  v.  Maieaux,  38  Cal.  442. 

48.  Hardin  v.  Shedd,  130  U.  S. 
tog,  23  set  685.  47  L.  ed.  llfiS; 
Shlvely  V.  Bowlby,  1B2  U.  S.  1,  14 
Sa  E4|,  S8  Li.  ed.  331:  Kaukauna 
Water  Power  Co.  v.  Green  Bay.  etc.. 
Canal  Co.,  142  D.  S.  2B4,  12  SCt  178. 
IS  L.  ed.  1004;  Knight  v.  United  Land 
ASBOc,  142  V.  S.  161,  12  SCt  2G8,  3B 
L.  ed.   874:   Hardin  v.   Jordan,  140 

S.  371.  11  SCt  808.  888,  3B  L.  ed.  428 
itn  II  Fed.  SU];  8t  liouls  v.  Kuts, 
m  tl.  S.  MS.  11  801-187,  84  U  ed. 


137  \j.  a.  661,  11  Sdt  210,  34  L.  ed. 
819;  Barney  v.  Keokuk,  94  U.  S.  824, 
24  L.  ed.  234;  Bundle  V.  Delaware, 
eta.  Canal  Co..  14  How.  (U.  8.)  80, 
14  L.  ed.  33B;  Ooodtitle  v.  Klbbe,  9 
How.  <U.  S.)  471,  18  ed.  820:  Pol- 
lard V.  Huan,  f  How.  (U.  8.)  218, 
11  L.  ed.  516;  Hail  v.  Hobart.  186 
Fed.  488,  108  CCA  848:  Harrison  t. 
Fite,  148  Fed.  781,  78  CCA  447;  Webb 
V.  Demopolis,  96  Ala.  116,  13  8  288, 
21  LRA  62;  Halght  v.  Keokuk.  4  Iowa 
199;  Lamprey  v.  State,  62  Hinn.  182, 
88  NW  1139,  88  AmSR  541.  18  LRA 
670.  See  also  Morgan  v.  Reading,  11 
Miss.  366  (Where  It  was  held  that 
under  the  act  of  congress  establish- 
Ittg  the  Mississippi  river  as  the  west- 
ern boundary  ox  the  Hississlppi  ter- 
ritory, and  adopting  the  common  law 
for  the  government  of  the  territory, 
the  boundaries  of  land  bordering  on 
the  river  should  be  determined  by 
the  common  law). 

[a]  Zli  explanation  of  tbla  inte- 
Olpls  it  was  said  by  Mr.  Justice 
Oray:  "The  United  States,  while 
they  hold  the  country  as  a  Territory, 
having  all  the  powers  both  of  na- 
tional and  of  municipal  government, 
may  grant,  for  appropriate  purpoaea, 
titles  or  rights  In  the  soil  below  high 
wafer  mark  of  tide  watera.  But  they 
have  never  done  so  by  general  law's; 
and,  unless  In  some  case  of  Interna- 
tional duty  or  public  axlgeney,  have 
acted  upon  the  poller.-  as  most  In 
accordance  with  the  Interest  of  the 
people  and  with  the  object  for  which 
the  Territories  were  acquired,  of 
leaving  the  atbnlnlfltratlon  and  dla- 
position  of  the  aovereign  rights  in 
navigable  waters,  and  In  the  soil 
under  them,  to  the  control  of  the 
States,  respectively,  when  organised 
and  admitted  into  the  union." 
Shively  V.  Bowlby,  162  U.  8.  1,  M,  14 
SCt  648,  88  L.  ed.  331. 

[b]  Bffeot  of  adi^iloB  ef  terrl- 
tory^Under  the  acts  of  April  18, 
1818  (8  IT.  S.  St.  at  L.  428),  and 
March  6,  1820  (3  U.  S.  St.  at  L.  B4B), 

firovlding  respectively  for  the  organ- 
^tlon  and  admission  of  Illinois  and 
Missouri  as  states  of  the  Union,  and 
declaring  that  the  western  boundary 
of  Illinois  and  the  eastern  boundary 
of  Missouri  shall  be  the  "middle  of 
the  main  channel  of  the  Mississippi 
River,"  the  quemlon  whether  a  ri- 
parian owner  h^^ld  the  fee  to  the 
middle  thread  of  the  stream  or  to 
the  river's  bank  was  held  to  be  gov- 
erned by  the  law  of  the  states.  St. 
Ix>ul8  V.  Ruts,  138  U.  S.  22G,  11  SCt 
837,  34  L.  ed.  941  [afl:  36  Fed.  188]. 

4B.  Hardlii  v.  Shedd.  190  U.  S. 
608,  23  SCt  686.  47  L.  ed.  1166;  St. 
Anthony  Palls  Water  Power  Co.  v. 
St.  Paul  Water  Comrs.,  168  U.  S.  849, 
18  SCt  167,  42  L.  ed.  497;  Grand 
Rapids,  etc^  R.  c:o.  v.  Butler,  169 
V.  B.  87.  IB  8Ct  981.  40  L.  ed.  86; 


state.*  "Hie  settled  deciai<nw  of  the  courts  of  a 
state  and  its  laws  whidi  infringe  no  right  secured 
hy  the  Gmstitntion  of  the  United  States,  or  by  the 
general  or  commercial  law,  determine  the  title  to 
the  beds  of  navigable  streams  and  the  extent  of  the 
rights  of  riparian  owners  ...  in  Uiat  state. ' 
If  the  states  "choose  to  resign  to  the  riparian  pro- 
prietor rights  which  properly  belong  to  them  in 
their  sovereign  capacity,  it  is  not  for  others  to 
raise  objections. ' ' " 

[$  52T  (2)  Fresi^ptlon  as  to  Bights  Passedr- 
(a)  In  OeneraL  In  construing  the  description  in  a 
conveyance,  which  bounds  the  lands  eonveyed  on  a 
body  of  water,  more  liberality  must  be  allowed  in 
iBterpreting  the  conveyance  oecanse  of  the  diffi- 
culty of  locating  the  bounds  of  such  land  except  by 
muks  on  the  uiore."  The  courts  incline  strongly 
to  such  iuteipretation  of  the  language  as  will  pass 
all  the  riparian  rights  to  the  grantee,"  and  it  will 
be  presufoed,  in  the  absence  of  a  clear  showing  to 
the  contrary,  that  tiie  adjacent  fiats  and  shore,  to 
Packer  v.  Bird, 


188  U.  8. 
831;  and 


1.  14 
cases 


Shively  V.  Bowlby, 
SCt  648,  88  L.  e& 
supra  note  48. 

[a]  Vor  laatanoe,  (1)  where  land 
bounded  on  a  navigable  stream  has 
been  granted  to  Individuals  by  the 
United  States,  the  question  whether 
the  land  extends  to  high  water,  to 
low  water,  or  to  the  middle  of  the 
stream  ia  to  be  determined  under 
the  laws  of  the  state  and  not  by  the 
laws  of  the  United  States.  Haight 
T.  Keokuk,  4  Iowa  198.  To  dame 
effect  Lamprey  v.  State,  68  Minn.  181, 

63  NW  1139,  88  AmSR  541,  18  LRA 
670.  (3)  And  when  land  under  navi- 
gable water  passes  to  the  riparian 
proprietor  along  with  the  grant  of  th* 
shore  by  the  United  States,  it  does  not 
jMWS  by  force  of  the  grant  alone,  be- 
cause  the  United  States  does  not  own 
It,  but  by  force  of  a  declaration  of 
the  state  which  does  own  it  that  It 
is  attaohed  to  the  ahore.  I&urdin  v. 
Shedd,  190  U.  8.  508.  88  BCt  685,  47 
L.  ed.  1166. 

60.  Iowa  V.  Carr,  191  Fed.  857, 
861,  112  CCA  447  (per  Sanborn,  J.). 

61.  Barney  v.-  Keokuk,  94  U.  8. 
884,  838.  84  L.  ed.  224  (per  Mr.  Jus- 
tice Bradley). 

sa.  Fulton  Light,  eta,  Co.  v.  State. 
62  Misc.  189,  116^  NTS  1000. 

6a.  U.  S. — Paine  v.  Consumers' 
Forwarding,  etc.,  Co..  71  Fed.  626;  19 
CCA  99;  Whltehurst  v.  McDonald.  68 
Fed.  633,  3  CCA  814;  Thomas  v. 
Hatch,  23  F.  Cas.  No.  18.899,  3  Sumn. 
170;  Tyler  v.  Wilkinson,  84  F.  Cas. 
No.  14,313,  4  Mason  397. 

Conn. — Agawam  Canal  Co.  v.  Ed- 
wards, 86  Conn.  476. 

Qa.— Stanford  v.  Uangln,  SO  Oa. 
856. 

III.— BiUlanoe  v.  Peoria.  180  111.  20. 

64  NB  488  [rev  70  111.  A  6461. 

Ia. — Michon  v.  Gravier,  it  La. 
Ann.  596:  Cambre  v.  Kohn,  8  Mart. 
N.  8.  B78;  Morgan  v.  Livingston,  6 
Mart.  19. 

Me. — Morrison  v.  Skowhegan  First 
Nat.  Bank,  88  Me.  166,  83  A  782. 

Md. — Hammond  v.  Rldgely.  5  Harr. 
&  J.  246,  9  AmD  622. 

Mass. — Newhall  v.  Ireson,  8  Cush. 
696,  64  AmD  790;  Waterman  v.  John- 
son, 13  Pick.  261;  King  v.  King,  7 
Mass.  496. 

N.  H.— RU  V.  Johnson,  6  N.  H.  620. 
22  AmD  478. 

N.  J.— State  V.  Brown,  87  N.  J.  X<. 
13. 

N.  T.— Smith  V.  Bartlett,  180  N.  Y. 
360,  78  NB  63:  Wetmore  v.  Law,  34 
Barb.  616;  Peo.  v.  Law,  84  Barb.  494, 
22  HowPr  109;  Demeyer  v.  Legg,  IS 
Barb.  14;  Walton  v.  Titft,  14  Barb. 
216;  Herring  v.  Fisher,  3  N.  T.  Super. 
344;  Hammond  v.  McLachlan,  8  N.  T. 
Super.  323;  Van  Buren  v.  Baker,  18 
NTSt  20&;  Rogers  v.  Jonea,  1  Wend. 
237,  19  AmD  493:  Jackson  V.  Hatha- 
way. 16  Johns.  447.  8  AmD  868:  Ji 
son  V.  Lonw.  18  JohfiT'Uli^a 
V.  Smith.  IS^CjUDS 
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the  extent  of  the  cantor's  rishts  therein,  paw  ai 
appniteniuit  to  the  highland."^  However,  the  pre- 
samption  ia  rebuttable,  the  question  being  on« 
purely  of  intention."  And  on  the  other  hand,  a 
grant  or  conveyance  of  flats  or  shore  pawea  no  title 
to  upland  by  presumption." 

[$  631  (b)  When  Boimded  by  Natnial  Waters 
— aa.  Oceans,  Seaa,  and  Arms  Thereof — (aa) 
Statement  of  Role.  At  common  law  the  shore  be- 
tween high  and  low  water  marks  belongs  to  the 
state,  and  consequently  grants  or  eosTeyanoes  of 
lands  bounded  on  tidewaters  are  presumed  to  ex- 


tend to  high  watet  raark  only."  Other  words  must 
be  employed  in  the  eonveyanoe  eleariy  indieating' 
the  purpose  or  the  intent  to  convey  lands  under 
water,  in  order  to  pass  title  thereto."  Where  such 
a  body  of  wator  is  deaignated  as  a  bonnduy,  the 
body  of  water  i»roper,  and  not  the  shore  Line  of  a 
harbor  or  hay  (opening  into  it,  is  the  boondary."* 
[4  54]  (bb)  BUtntonr  OhaagM  of  Bnto.  In  s 
number  of  jurisdietiona  the  oommon-law  doctrine 
stated  in  the  preeeding  aeetion  has  been  mat^ially 
ehanged  by  statutes  or  eolonial  ordinanees.** 

65]   hb.  LakM  and  Ponda— (aa)  The  Great 


N.  C— Wintaras  V.  Buchanan.  SI 
N.  C.  635.  36  AmD  760. 

Tex. —  Muller  v.  Landa.  !1  Tex. 
2ft6,  98  AmD  639. 

Vt.— Buck  V.  Squlers,  22  Vt.  484. 

Wash. — Poison  v.  Aberdeen,  44 
Wash.  166,  87  P  73. 

Wis.— Gova  V.  White.  20  Wis.  426; 
Arnold  V.  Blmora.  IB  Wis.  609. 

Einc^WlshaTt  v.  Wyllle.  1  MacQ. 
S8>:  WrlKht  V.  Howard  \  Sim.  &  St. 
190.  1  BngCta  190,  67  Reprint  76. 

54.  U.  8.— Thomas  t.  Hatch,  28 
r.  Cas.  No.  8,899,  8  Sumn.  ITO. 

Ue. — ^Whltmor*  v.  Brown,  100  H«. 
410.  61  A  986;  Proctor  v.  Maine  Cent. 
R.  Co.,  96  He.  468,  62  A  988;  Pr«o> 
man  v.  Lelahton.  9S  He.  141.  88  A 
648;  Stww  v.  Mt  Desert  Island  Real 
Estate  Co.,  84  He.  14,  84  A  489,  80 
AmSR  8S1.  17  LRA  880:  Hill  v.  Lord, 
48  Ue.  88.  Compare  Romrts  v.  Rich- 
ards. 84  He.  1.  84  A  426. 

Uass. — ^Adams  t.  Boston  Wharf 
Co.,  10  Oray  621 ;  Cook  v,  Parrlngton, 
10  Oray  TO;  Porter  v.  Sullivan,  7 
Oray  441;  Saltonstall  v.  Boston  Pier, 
7  Cush.  196;  Oreen  v.  Chelsea,  84 
Pick.  71;  Storer  v.  Freeman,  6  Mass. 
486.  4  AmD  166;  Doane  v.  Broad  St. 
Assoc..  6  Mass.  SS2.  See  also  Chap- 
man V.  Edmands,  3  Allen  612  (where 
It  was  held  that  the  peculiar  pni^se- 
ology  of  the  deed  took  the  case  out 
of  the  general  rule). 

N.  Y.— Peo.  V.  Jonsa,  118  N.  Y.  Bf  7, 
20  NE  677. 

Or. — Astoria  Bxch.  Co.  v.  Shtvely, 
27  Or.  104,  39  P  398,  40  P  92;  Bowlby 
V.  Shively.  22  Or.  410,  30  P  164  raff 
162  U.  S.  1,  14  set  648,  88  L.  ed.  831], 

Pa. — Uiles  Land  Co.  v.  Hudson 
Coal  Co.,  248  Pa.  11,  19,  91  A  1061 

iciuot  Cyc];  Jones  v.  Janney,  8  Watts 
:  8.  436,  42  AmD  809. 

[a]  "Vnleu  the  flats  are  ex- 
olnded  1>y  the  terms  of  the  naat 
propezlr  eonstrsed,  they  pass  oy  a 
grant  of  the  upland."  Per  savage,  J„ 
In  Whitmore  v.  Brown,  190  He.  410, 
412.  61  A  986. 

[b]  Islands. — The  principle  of  law 
that  a  deed  of  land  adjoining  a 
stream  or  body  of  water  carries  with 
it  adjoining  flats  applies  to  Islands 
as  well  as  to  the  mainland.  Hill  v. 
Lord.  48  He.  88. 

SB.  Fowler  v.  Woods,  73  Kan.  611, 
86  P  7«S.  117  AmSR  684.  6  LRANS 
162.  See  also  Birmingham  v.  Ander- 
son, 48  Pa.  263;  Orats  v.  Beate.  46 
Pa.  495  (both  discussing  the  applica- 
tion of  the .rule). 

[a]  Sxpresslons  held  to  exelade 
flats^The  following  expressions 
have  been  held  to  exclude  flats:  (1) 
"To  the  head  of  the  cove,  thence 
around  the  western  side  of  the  cove." 
Whitmore  v.  Brown,  100  He.  410,  61 
A  986.  (2)  "To  the  shore,  then  the 
shore  round  to  the  flrst  mentioned 
bounds."  Whitmore  v.  Brown,  supra. 
(8)  "To  the  shore  and  then  by  the 
shore."  Proctor  v.  Ualne  Cent.  R. 
Co.,  98  He.  468,  62  A  983.  (4)  "Be- 
ginning at  a  spruce  tree  on  the  shore 
near  the  head  of  Ollpatrlck  Cove,  so 
called,  on  Ut.  Desert  Island  and  run- 
ning west  acroes  the  point  to  the 
shore;  thence  southeastly  and  north- 
wardly running  the  shore  to  the 
point  of  beginning,  with  all  the  privi- 
leges thereto."  whitmore  v.  Brown, 
supra. 

OS.  Church  v.  Heeker,  84  Conn. 
481. 


B7.  U.  S.— Shively  v.  Bowlby,  162 
U.  S.  1,  14  set  648,  38  L.  «d.  381; 
Barney  v.  Keokuk,  94  U.  S.  324.  24 
L.  ed.  224;  U.  S.  v.  Pacheoo,  2  Wall. 
687,  17  L.  ed.  886;  Goodtltle  v.  Klbbe, 
9  How.  477.  13  L.  ed.  220:  Pollard  v. 
Hagan.  8  How.  212,  11  L.  ed.  666; 
WlTlBon  v.  Black  Bird  Creek  Harsh 
Co.,  2  Pet.  246,  7  X>.  «d.  412;  Van 
Deventer  v.  Lott  180  Fed.  878.  108 
CCA  624:  U.  a  V.  Ashton.  170  Fed. 
60:  Cobum  T.  San  Uateo  County.  76 
Fed.  620:  Jones  v.  Martin,  88  Fed. 
348,  18  Sawv.  814. 

Ala. — Hoblle  Transp.  Co.  v.  Hoblle, 
128  Ala.  836.  80  8  64T  86  AmSR  148. 
84  LRA  888  [att  187  IT.  S.  479.  21 
set  170,  47  L.  ed.  266];  Boulo  v.  New 
Orleans,  etc..  R.  Co.,  66  AIsl.  480; 
Hagee  v.  Doe,  22  Ala.  699;  Hagan  v. 
Campbell.  8  Port  9,  88  AmD  267. 

Cai. — Long  Beach  Land,  etc.,  Co. 
V.  Richardson.  70  Cal.  206,  11  P  B96; 
Uore  v.  Uasslnl,  87  Cal.  482;  Rondetl 
V.  Tay,  82  Cal.  864:  Dana  v.  Jackson 
St.  Wliarf  Co.,  31  Cal.  118,  89  AmD 
164;  Peo.  v.  Hdrrlll,  28  Cal.  836; 
Teschemacher  v.  Thompson,  18  Cal. 
11,  79  AmD  161.  See  also  Brumagin 
V.  Bradshaw,  39  Cat  84;  Ward  t. 
Hulford,  32  Cal.  366. 

Conn. — State  v.  Sargent,  46  Conn. 
368;  Usther  t.  Chapman,  40  Conn. 
882,  16  AmR  46:  Simons  v.  French,  26 
Conn.  346;  Holllster  v.  Union  Co.,  9 
Conn.  436,  26  AmD  36,  See  also 
Brower  T.  Wakeman,  88  Conn.  8,  89 
A  918.  Compare  Lockwood  New 
York,  etc.,  R.  Co.,  87  Conn.  3B7; 
Chapman  v.  Kimball,  9  Conn.  28.  21 
AmD  707;  Ulddletown  Sage,  6 
Conn.  281;  Elast-Haven  T.  Heming- 
way. 7  Conn.  186. 

Del. — Bailey  v.  Philadelphia,  etc., 
R.  Co.,  4  Del.  889,  44  AmD  698. 

D.  C. — District  of  Columbia  t. 
Cropley,  22  App.  888. 

Oa.--Johiieon  t.  Btata,  IIA  Oa.  780. 
40  SB  807. 

Hawaii. — Terr.  v.  Kerr,  IC  Hawaii 
8<3. 

111.— Ulddleton  t.  Prltohard,  4  XIL 
610.  88  AmD  112.  See  School  Trus- 
tees v.  SchroU.  120  IIL  ^89.  18  NB 
243,  60  AmR  676. 

He.— Hodge  T.  Bootbby,  48  He.  <t; 
LIttleAeld  v.  HasweU,  81  He.  184. 
60  AmD  668. 

Hiss.— UarUn  v.  0*Brlen.  84  Hiss. 
21. 

N.  J.— Camden;  etc..  Land  Co.  v. 
Lipplncott.  46  N.  J.  L.  406;  Stewart 
V.  Pitch,  31  N.  J.  Lu  17:  State  v. 
Brown,  27  N.  J.  L.  .II;'  Roberts  v. 
Jersey  City,  26  N.  J.  L.  626:  Town- 
send  V.  Brown,^24.N.  J.  L.  80;  Bell 
V.  Oougb,  28  ^.  J.  L.  624  [aff  22 
N.  J.  L.  4411:  Yard  v.  Ocean  Beach 
Assoc..  49        J.  Eq.  806,  24  A  729. 

N.  Y. — Tiffany  v.  Caster  Bay,  209 
N.  Y.  1.  102  NK  686;  In  re  Riverside 
Park.  182  N.  Y.  861,  76  NB  166.  108 
AmSR  809;  Sage  v.'  New  York,  164 
N.  Y.  61.  47  NB  1096,  61  AmSR  692, 
88  LRA  606:  Wheel«r  v.  Splnola.  64 
N.  Y.  377:  Clarke  vT  New  York,  166 
App.  DIv.  873.  161  NO'S  714:  StlUman 
V.  Burfelnd,  81  App.  Dlv.  18,  47  NY8 
280;  Jarvls  v.  Lynch,  91  Hun  249. 
36  NTS  220  [aff  167  N.  Y.  4  46,  62  NB 
657];  De  Lancey  v.  Plepgras,  63 
Hun  169.  17  NTS  681  [aff  188  N.  Y. 
26,  83  NB  822];  Ledyara  v.  Ten  Byck, 
36  Barb.  102:  Lowndes  v.  Dlckerson, 
34  Barb.  B8S;  Southold  t.  Parka.  41 
Hisc.  466,  84  NYS  1078  [aff  97  App. 


Dlv.  686  mem,  90  NTS  1116  mam 
(aff  183  N.  Y.  812  mem,  76  NS  1110 
mem)  ] ;  Canal  Comrs.  v.  Peo.,  B 
Wend.  428:  Cortelyou  v.  Van  Brandt, 
2  Johns.  867,  3  AmD  489:  Wlswall  v. 
Hall,  8  Paige  313.  See  also  Oakea  v. 
De  Lancey,  183  N.  Y.  227,  80  NB  974. 
28  AmSR  688  [aff  69  N.  T.  Supw. 
497,  16  NTS  661  (aff  14  NYS  294)1; 
Oakea  t.  De  Lancey,  71  Hun  49.  84 
NTS  »88  Caff  l^'  >«■  T.  878  mam. 
89  NB  21  mem]:  Rogers  v.  Jones.  1 
Wend.  887,  It  AmD  488  (In  all  of 
which  cases,  however,  the  low  water 
mark  was  held  to  be  the  true 
boundanr). 

Pa.— -Ball  T.  Slaelu  8  Whart  SOS. 
80  AmD  871. 

R.  L— Narragansett  Real  Bst.  Co. 
V.  Haokensle,  »  R.  X.  108,  88  A  804; 
Bailey  v.  Burma,  11  R.  I.  880. 

Tex. — De  Merit  v.  Roblaon.  1 S8 
Tex.  868,  116  SW  798;  (Hlveston  Clfcr 
Surf  Bathing  Co.  y.  Heldenhelmer.  n 
Ter.  669;  (Jalveston  t.  Menard,  28 
Tex.  249;  Bland  v.  Smith,  (Civ.  A.) 
48  SW  49:  Rosborough  v.  Plctor,  IS 
Tex.  Civ.  A  118.  84  SW  791,  48  SW 
1032. 

Wash. — Pacific  Sheet  Metal  Wks. 
Roeder.  26  Wash.  182,  66  P  428; 
Board  Harbor  Line  (^mrs.  v.  State. 
2  Wash.  630.  27  P  660,  4  Wash.  816. 
80  P  734:  Blaenbach  v.  Hatfield.  2 
Wash.  236,  26  P  689.  12  LRA  638. 

Eng. — Lowe  v.  Oovett.  3  B.  A  Ad. 
868.  28  ECL  376,  110  Reprint  S17; 
Somerset  v.  Fogwell,  6  B.  ft  C.  875. 
11  ECL  719,  108  Reprint  826:  Smith 
V.  Stair,  6  Bell  App.  Cas.  487;  Bag- 
ott  V.  Orr,  2  B.  ft  P.  472,  126  Reprint 
1391:  Whlutable  Free  Fishers,  etc., 
Co.  V.  Qann.  11  C.  B.  N.  S.  887.  108 
ECL  887,  142  RepHnt  847  faff  13 
C.  B.  N.  S.  868,  106  ECL  8S8,  148 
Reprint  887  (rev  20  C.  B.  N.  3.  1.  116 
ECL  808,  144  Reprint  1008,  11  H.  U 
Cas.  192,  11  Reprint  1306)];  Royall 
Plscarie  de  le  Banne,  Davys  66.  80 
Reprint  640:  Atty.-Oen.  ▼.  Chambers, 
4  De  O.  H  ft  O.  206,  63  EngCh  168.  27 
EngLAEq  242,  48  Reprint  486.  17 
BRC  666,  4  De  O.  A  J.  66,  61  EngCh 
44,  46  Reprint  22,  17  ERC  666;  Smith 
T.  Officers,  IS  Jur.  718;  Lord  t. 
Sydney,  12  Heore  P.  C.  478.  14  Re- 
print 991. 

N.  B.— Cheney  t.  GhipUll.  18  N.  B. 
878. 

Ont.— Parker  v.  milott.  t  U.  C. 

C.  P.  470. 

88.  In  re  Riverside  Park,  182  N.  T. 
861,  76  NB  166,  108  AmSR  809:  Saae- 
V.  New  York.  164  N.  T.  61.  47  NB 
1096,  61  At^R  692,  38  LRA  806; 
Brookhaven  v.  Strong,  60  N.  Y.  66. 

"A  grant  from  the  sovereign  of 
land  bounded  by  the  sea  or  by  any 
navigable  tide  water,  does  not  pass-, 
any  title  below  htgh-water  mark,  un- 
less either  the  language  of  the  grant, 
or  long  usage  under  It,  clearly  Indi- 
cates that  such  was  the  Intention." 
Morris  v.  U.  S.,  174  tJ.  S.  196,  236, 
19  set  649.  43  L.  ed.  94S  [quot  Dis- 
trict of  Columbia  V.  Cropley,  23  App. 
(D.  a>  232.  246]. 

B9.  Tiffany  v.  Oyster  Bay.  209 
N.  Y.  1,  102  NB  686  [rev  141  App. 
Dlv.  720,  126  NYS  910]. 

00.    See  cases  Infra  this  note. 

[a]  in  Hassaohnsetts  and  Mains 
(1)  the  common-law  rule  has  been 
changed  by  Massachusetts  Colonial 
Ordinance  1641-1647,  adopted  as  a 
part  of  the  common  law  of  Maine, 
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The  Great  Lakes  of  the  United  States  are 
«  mneh  pnblie  property  as  the  sea,  and  the  bonnd- 
aiy  of  the  riparian  omters  extend  to  the  line  at 
vUeh  the  water  osnally  stands  when  nnaffeeted  hy 
disturbing  eanaes.** 

[i  56]  (bb)  Other  Kavlfahla  Ukm.  In  some 
jmisdictunu  it  is  held  that  littoral  ownen  take 
title  to  the  middle  line  of  the  smaller  navigable 
lakes." 


10  u  to  KlTa  tta«  soil  of  the  cihore 
to  low  inter  mark  to  tbe  adjoining 
twidowiwrs.  provided  the  tide  does 
not  eU)  more  than  one  hundred  rods, 
uid  to  that  extent  If  the  tide  ebbs 
to  a  sreater  distance.  Under  this 
ordinance  an  owner  may  sell  his  up- 
land and  the  shore  together  or  sep- 
arately. If  the  grant  describes  the 
land  as  bounded  oy  the  sea.  It  con- 
rers  title  to  tow  water  -mark  or  to 
the  one  hundred  rods  limit;  If  It  de- 
scribes It  aa  bcninded  by  the  shore, 
lu  nmlta  are  determined  by  the  line 
of  hl^  water  mark.  Boston  v. 
Leeraw.  IT  How.  <U.  8.)  42f,  16  L. 
ad.  lis;  National  Biscuit  Co.  v.  Law- 
rtnce,  Z17  Mass.  4S0,  105  NBl  SBT: 
Bnrnbam  T.  Hoyt,  218  Hans.  S7S,  104 
NB  61;  Pains  t.  Woods.  10>  Mass. 
1<9;  Boston  t.  BIchardson.  lOB  Mass. 
IBl;  Com.  t.  Boxburr.  t  Gray  461; 
Porter  v.  Sullivan,  7  Qrar  441;  Com. 
T.  Alger,  7  Cuah.  62;  Valentine  v. 
Piper,  tt  Flak.  86,  88  AmD  716; 
Barker  v.  Batei^  18  Pick.  266,  28 
AmD  678;  Storer  t.  Freeman,  S 
HBsa  436,  4  AmD  166;  Adams 
Frothlngbam,  8  Mass.  862,  8  AmD 
l&l;  Austin  y.  Carter,  1  Mass.  281: 
Wbltmore  v.  Brown.  100  Me.  410,  61 
A  98fi:  Danton  v.  Parker,  97  Me.  481, 
S4  A  1116;  Proctor  v.  Ualne  Cent.  R 
Co..  96  Ma.  468,  62  A  988.  (8)  "When 
nothing  appears  In  the  fsase  showing 
Mnj  motive  for  a  separation  of  up- 
land and  shore,  and  It  does  not  ap- 
pear that  the  shore  has  any  value 
apart  from  the  upland,  and  there  can 
be  no  reason  why  an  owner  of  both 
should  convey  the  one  and  retain  the 
other.  If  one  of  the  termini  of  the 
bonndary  by  .the  shore  Is  at  low 
nter  mark,  and  the  other,  aocord- 
Ins  to  the  technical  oonatruotion . 
of  the  call  In  the  dead,  is  at  high 
water  mark,  the  shore  wilt  be  re- 
garded as  Included  In  the  convey- 
ance, because  of  the  strong  presump- 
tion, under  these  circumstances,  that 
Bucb  was  the  Intention  of  the 
mntor.  Snow  v.  Ht.  Desert  Island 
Real  Eat.  Co.,  84  Me.  14,  84  A  429, 
St  AmSR  881.  IT  LRA  880."  Dunton 
r.  Parker.  97  He.  461,  469.  54  A  1116. 
<1)  The  owner  of  the  foreshore  flats 
bordering  on  a  creek  from  which  the 
sea  ebbs  and  flows,  but  from  which 
the  tide  does  not  ebb  entirely.  Is 
limited  by  the  line  of  such  creek  and 
cannot  extend  his  boundary  beyond 
It  Spaihawk  v.  Bnllard.  1  Mete. 
(Hass.)  96.  (4)  Where  land  is  par- 
titioned among  heirs,  and  a  lot 
bounding  on  the  shore  Is  assigned  to 
one  and  he  afterward  grants  to  the 
ethera  the  right  of  taking  seaweed 
on  the  beach,  they  are  entitled  to 
take  seaweed  from  the  beach  wher- 
mr  the  beach  may  be  below  the 
upland  bordering  on  It,  and  suoh 
nrtt  is  not  affectad  by  the  gradual 
Mtfting  of  tha  boundaries  through 
the  action  of  the  aea.  Phillips  v. 
Ethodas,  7  Veto.  <MMa.)  882.  (6) 
But  the  ordinance  does  not  apply  to 
a  grant  of  a  pleoe  of  land  entirely 
covered  at  high  water.  liufkin  v. 
awkell.  8  Pick.  (Mass.)  366.  To 
ame  affset  ^reen  t.  Chelsea,  24  Pick. 
(Mass.)  71;  Codman  t.  Winslow,  10 
Mass.  146;  Storer  v.  Freeman,  6 
Masa  486.  4  AmD  166.  (6)  For 
other  eases  construing  this  ordinance 
see  Snow  v.  Mt.  Desert  Island  Real 
firt.  Co.,  84  Ma.  14,  24  A  429,  80 
AfflSR  881.  17  LRA  280;  Babson  v. 
Talnter,  79  Ma.  868,  10  A  63;  King 
r  Tonng,  76  Me.  76.  48  AmR  696; 
miingham  v.  Roberts,  76  He.  469,  46 
AmR  419:  ClanoeT  v.  HouAetta.  89 
■a  461:  iMlM  T.  Hunro*.  86  Me.  808. 

11  AaD  761;  JtetrMga  v.  Ijocab  SS 


Ma.  16:  Winslow  v.  Patten.  34  Ma.  26; 
lilttlefleld  V.  Maxwell,  81  Me.  134,  60 
AmD  B63;  Garrlsh  v.  Union  Wharf, 
26  Me.  384.  46  AmD  668;  Low  v. 
Knowlton,  26  Me.  128,  46  AmD  100; 
Dunoan  v.  Sylvester,  24  Me.  482,  41 
AmD  400;  Tappan  v.  Boston  Water 
Power  Co..  167  Mass.  24,  81  NB  703, 
16  I.RA  S63;  Litchfield  v.  Scltuate, 
136  Mass.  89:  Hathaway  v.  Wilson, 
123  Haas.  869;  Atty.-Tien.  v.  Boston 
Wharf  Co.,  12  Gray  (Mass.)  663; 
Doana  v.  Wlllcutt,  6  Gray  <Mass.) 
328,  66  AmD  869;  Com.  v.  Alger,  7 
Cush.  (Mass.)  68;  Sale  t.  Pratt,  19 
Pick.  (Mass.)  191;  Lufkln  v.  Has- 
kell, 8  Pick.  (Mass.)  866;  Com.  v. 
Charlestown,  1  Pick.  (Mas&>  180,  11 
AmD  161. 

rb]  Xb  Vsw  KaiBvahlre  it  seems 
that  the  Massachusetts  ordinance  of 
1641  remained  in  force  after  the 
organisation  of  a  swarate  govern- 
ment In  1678.  Nuda  v.  Hobbs,  17 
N.  H.  684.  Bsa  also  Clement  v. 
Bums,  48  N.  H.  SO*  <dlsonsalng  the 
rule). 

ei.  SMman  t.  Smith.  84  HI.  681; 
Wheeler  v.  Splnola,  64  K.  Y.  877; 
CuiaJ  Appralsars  -v.  Peo..  17  Wsnd. 
(N.  T.)  671;  Canal  Comrs.  v.  P«o., 
6  Wend.  (N.  T.y_428:  lUlnola  Staal 
Co.  V.  Bllot.  10»  Wis.  411,  84  NW  8S6, 
86  NW  402.  83  AmSR  806;  Slauson  v. 
Goodrich  Transp.  Co.,  94  Wis.  641, 
68  NW  990.  See  also  Sloan  v.  Bia- 
mlller,  84  Oh.  St.  492  (holding  that, 
where  no  question  la  raised  involving 
the  right  of  a  riparian  owner  to  build 
out  beyond  hia  strict  botmdary  line, 
for  the  purpose  of  affording  suoh 
convenient  wharves  and  landing 
places  in  aid  of  commerce  as  do  not 
obstruct  navigation,  the  boundary 
of  land  In  a  oonv»yanee  calllAg  for 
Ijake  fiSrl0  and  SanduMky  bay,  ex- 
tends to  the  line  at  which  the  water 
usually  atands  when  free  from  dis- 
turbing causae). 

[a]  mule  in  MoMgaw— (1)  "It  la 
the  established  law  of  this  State  that 
riparian  owners  along  the  Great 
Lakes  own  only  to  the  meander  line, 
and  that  title  outside  this  meander 
line,  subject  to  the  rights  of  navi- 
gation, is  held  in  trust  by  the  State 
for  the  use.  of  its  citizens."  Alna- 
worth  v.  Munoskong  Hunting,  etc.. 
Club,  16»  Mich.  61,  «4,  128  NW  808; 
State  V.  Lake  St  Clatr  Fishing,  etc.. 
Club,  187  Mich.  680,  37  NW  117:  Peo. 
V.  Warner,  116  Mich.  288,  74  NW  706; 
Peo.  V.  Silberwood,  110  Mich.  106, 
67  NW  1087,  88  LRA  694:  Lincoln  v. 
Davis,  63  Mich.  376.  19  NW  103,  61 
AmR  116;  La  Flalsance  Bay  Harbor 
Co.  v.  Monroe,  Walk.  166.  (2)  Ripar- 
ian rights  on  the  Great  Lakes  are, 
in  theory,  the  same  as  on  navigable 
streams  (see  infra  I  69).  (8)  and 
are  not  govaroad  by  any  such  pro- 
prietary division  as  hlsli  and  low 
water  mark.  The  submerged  lands 
are  appurtenant  to  the  upland,  so 
far  as  their  limits  can  be  reason- 
ably Identified,  but  In  public  waters 
tha  state  law  must  detsrmlna  how 
Car  rights  In  such  lands  can  be  exer- 
cised consistently  with  tha  aasamant 
of  navigation  (Lincoln  t.  Davis, 
supra). 

ea.   Wabbar   v.    pare  Harqnatta 

Boom  Co..  62  Mich.  686,  80  NW  460; 
Cobb  V.  Davenport,  32  N.  J.  L.  869; 
Smith  V.  Rochester,  92  N.  T.  468.  44 
AmR  393.  Compare  Rice  v.  Ruddl- 
man,  10  Mich.  125  (holdtnK  that  the 
ownership  of  lands  boraering  on 
Lake  Muskegon  carries  with  it  the 
ownership  of  the  land  under  the 
shallow  water  as  far  out  as  It  Is 
suseeptible  of  beneficial  private  use, 
sutMrdlnate  to  the  paramount  public 


57]   (ee)  UnnwrigaUe  X«kes  or  Ponds,  ^th 

respeet  to  hud  bordering  on  unnavigable  poncb  or 
lakes,  it  is  held  in  some  jmisdietions  that  the  lit- 
toral owner,  as  such,  takes  only  to  the  natural 
shore  of  the  ptmd  or  lake,  or  to  low  water  mark 
while  in  other  jnriadietions  the  title  of  such  owner 
is  held  to  extend  to  the  eeater  of  tbe  lake,  unless 
the  contrary  aj^arB."*  The  latter  role,  that  a 
grantee  of  land  bounded  by  a  nonsavigable  lake 

right  of  navigation  and  the  other 
public  rights  Incident  thereto). 

[a]  liako  1?h-mirlntnr  -  U )  It  Is 
held  that  littoral  owners  take  to 
low  water  mark  on  Lake  Cbamplaln, 
unless  otherwise  limited  by  the  terms 
of  their  grants.  Cbamplaln,  etc,  R. 
Co.  V.  Valentine,  19  Barb.  (N.  T.) 
484;  McBumey  v.  Toung,  67  Vt.  674, 
32  A  498,  20  LRA  689;  Austin  v. 
Rutland  R.  Co.,  46  Vt  816;  Jakaway 
V.' Barrett.  88  Vt  816;  S^atoher  v. 
Phalps.  88  Vt  8S7.  (2)  And  tha 
same  is  the  ease  In  respect  to  lands 
near  the  lake,  bounded  on  a  <»«ek 
emptying  into  the  lake,  which  ap- 
pears to  be  but  a  little  mors  than 
an  arm  or  inlet  of  the  lake  itself, 
inasmuch  aa  the  riae  and  fall  of  tha 
water  In  the  creek  depends  on  the 
rise  and  fall  of  the  water  In  the  lake. 
Fletcher  v.  Phelps,  supra. 

S3.  U.  8.— IndSna  v.  Milk,  11  Fed. 
889,  11  Blsa.  197.  But  see  Hardin  t. 
Jordan,  140  U.  8.  871.  II  8Ct  808,  838, 
86  L.  ed.  128  Infra  note  04. 

lowsk — Noyes  v.  Collins,  92  lowm 
666,  61  NW  260,  64  AmSR  671,  26 
LRA  609.  And  sea  Marshall  Dental 
Mfg.  Co.  V.  Iowa,  226  U.  S.  460,  88 
set  188,  67  L.  ed.  800  (holding  that 
by  the  law  of  Iowa  riparian  owners 
take  title  only  to  the  water's  edge, 
and  that  grants  by  the  United  States 
follow  the  state  rule  and  convey  no 
land  under  an  unnavigabla  lake). 

Me. — Stevens  v.  King,  76  Ue.  197, 
49  AmR  609;  Mansur  v.  Blake.  62 
Me.  88;  Robinson  v.  White,  43  Me. 
209;  Wood  V.  Kelley,  30  Ma.  47;  Brad- 
ley V.  Rice.  18  Me.  198,  20  AmD  601. 

Mass.— 'Paine  v.  Woods,  108  Mass. 
lOO;  Waterman  v.  Johnson.  18  Pick. 
261.  And  sea  Wast  Roxbury  v.  Stod- 
dard. 7  AUan  168. 

N.  H.-4Uta  T.  Otlmanton,  •  N.  K. 
461.  - 

N.  J. —  Kanousa  v.  Slockbowar,  48 
N.  J.  Eg.  43,  21  A  197  [rev  on  other 

£ rounds  49  N.  J.  Blq.  S92,  60  N.  J. 
q.  481,  26  A  888]. 
Vt—  Fletcher  v.  Phelps,  28  Vt  267. 
Wis. — Diedrich    v.  Northwestern 
Union  R.  Co.,  42  Wis.  248,  24  AmR 
399;  Boorman  v.  Sunnuchs,  48  Wis. 
288;  Mariner  v.  Schulta,  48  Wis.  688. 

See  Hodgas  v.  Williams,  fS  N.  C 
331,  69  AmR  848  (disousslng  tha 
rule). 

See  also  dictum  In  School  Trus- 
tees V.  Schroll,  120  111.  609,-  18  NBl 
248,  60  AmR  676. 

ea.  U.  S.— Mitchell  V.  Smale,  140 
U.  S.  406,  11  set  819,  36  L.  ed.  442; 
Hardin  v.  Jordan,  140  V.  8.  371,  384. 
11  set  808,  838.  36  L.  ed.  423  [dls- 
appr  dictum  In  School  Trustees  v. 
Schroll.  180  111.  609,  12  NE  248.  60 
AmR  57S]  (where  Bradley,  J.,  sfild: 
"We  cannot  divest  ourselves  of  tha 
Impression  that  the  opinion  of  the 
court  In  that  case  on  the  subject  In 
hand  is  anomalous,  bnd  opposed  to 
tha  entire  course  of  previous  deol- 
sions  in  tha  State.  It  Is  our  Judg- 
ment that  the  law  of  Illinois,  In  this 
regard,  is  tha  common  law,  and  noth- 
ing else;  and  that  the  opinion  of  the 
court  in  School  Trustees  v.  Schroll, 
is  not  in  aeoordanoe  with  tha  com- 
mon law");  KIrwan  v.  Murphy,  88 
Fad.  276,  28  CCA  848  [app  dism  170 
U.  S.  806.  18  set  682.  42  L.  ad.  10091. 

Ark. — Johnson  v.  Bldsr,  92  Ark. 
30,  121  SW  1066;  Little  v.  Williams, 
88  Ark.  87,  118  SW  840;  Rhodes  v. 
Clssell.  82  Ark.  807.  101  SW  768. 

Ind. — Stonar  v.  Rice,  121  Ind.  61, 
22  N£  968,  6  LRA  887;  Rldgway  v. 
Ludlow,  68  Ind.  248. 

Ho.— Primm  v.  Ratoteau,  66  Ho. 
407  [foil  Prlmm  v.  iftLii 
8i];  Mtaa»igitiz0kt 
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takes  to  the  middle  of  the  lake,  has  been  held  to 
apply  where  the  land  is  deserib^  as  a  government 
lot,  or  is  described  by  metes  and  bounds,  with 
the  meander  line  as  one  of  the  calls.*"  And  the 
fact  that  the  lake  bed  is  dry  daring  some  seasons 
of  the  year  does  not  affect  the  operation  of  the 
rale." 

H  58]  <dd)  Where  Lake  Sectionized.  Where 
a  lake  has  been  surveyed  and  sectionized  by  the 
government,  without  reference  to  its  character  as 
waters,  and  as  though  it  were  dry  land,  an  abutting 
owner's  boundary  will  be  confined  to  the  literal 
terms  of  his  deed,  without  regard  to  the  center  of 
the  body  of  water." 

[$591  cc  Bivers  and  Streams— (aa)  When 
NavigaUe  and  TidaL  At  common  law  the  bounda- 

KirKpatrick  v.  Yates  Ice  Co.,  i5  Mo. 
A.  a  8  6. 

,  N.  Y. — Gouverneur  v.  National  Ice 
Co.,  1S4  N.  Y.  S5E,  31  NE  866.  30 
AmSR  669.  18  LRA  S96  and  note 
[rev  67  Hun  474.  11  NYS  87,  and  diat 
and  dlsappr  Wheeler  v.  Splnola,  64 
N.  Y.  377];  Smith  v.  Rochester,  92 
Y.  463,  44  AmR  383;  Deutermann 
Y.  Oainsbors,  9  App.  Div.  161.  41 
NYS  186:  Wiloox  v.  Bread.  92  Hun 
9,  S7  NYS  867  Jafl  167  N.  Y.  713 
ra«m,  68  NE  llSf  mem]:  Ledyard  v. 
Ten  Byek,  86  Barb.  IDS.  And  see 
Peo.  T.  Jonea.  IIS  N.  Y.  6»7.  20  NB 

677  [dlst  Gtoavemeur  v.  National  Ice 
Co^  supra]. 

Oh.— liembeok  v.  Nye,  47  Oh.  St. 
336,  24  NB  686,  21  AmSR  828,  8  LRA 

678  and  note. 
Pa. — Conneaut   Lake   Ice   CO.  T. 

Qulffley,  226  Pa.  606.  74  A  648. 

Va. — Providence  Fprfe  Flahlna. 
etc.,  Club  V.  HlUer  Utg.  Co..  117  Va. 
129,  83  SB  1047. 

See  Webber  v.  Pere  Marquette 
Boom  Co.,  62  Mich.  626,  SO  NW  469 
(where  It  Is  said  that  it  is  the  set- 
tled law  'of  the  state  that  the  bound- 
ary of  riparian  owners  extends  to 
the  middle  line  of  the  inland  waters, 
and  the  United  States  supreme  court 
recornlsea  the  rlerht  of  each  state  to 
determine  the  doctrine  for  Itself). 
Compare  Clute  v.  Fisher,  66  Mich.  48, 
31  NW  614  (dlecusslnr  the  rule). 

[a]  Zn  Mbmeaota  it  was  held  that 
the  same  rules  govern  the  rights  of 
riparian  owners  on  lakes  or  other 
still  waters  as  govern  the  rights  of 
riparian  owners  on  streams.  There- 
fore, If  a  meandered  lake  la  non- 
navigable  in  fact,  the  patentee  of  the 
riparian  land  takes  the  fee  to  the 
center  of  the  lake;  but  if  the  lake  Is 
navigable  in  ^act,  its  waters  and  bed 
belong  to  the  state  in  its  sovereign 
capacity,  and  the  riparian  owner's 
boundary  extends  only  to  the  water 
line,  but  with  all  the  rights  Inci- 
dent to  riparian  ownership  on  navi- 
gable waters,  including  the  right  to 
accretions  and  relictions.  This  case 
considers  the  subject  exhaustively. 
Tucker  v.  Mortenaon,  126  Minn.  214, 
148  NW  60:  Lamprey  v.  State.  62 
Minn.  181,  63  NW  1139,  38  AmSR 
641,  18  LRA  670.  To  same  effect 
Shell  V.  Matteson,  81  Minn.  38.  40, 
83  NW  491  (where  the  court  said: 
"Where  a  meandered  lake  la  non- 
navigable,  and  in  caaea  where  lakes 
have  gradually  *  and  imperceptibly 
dried  up.  the  owner  of  land  border- 
ing on  the  shore  thereof  takes  to  the 
center  or  middle  of  the  lake.  In 
other  words,  the  title  of  the  shore 
owner  extends  to  the  center  of  the 
lake,  the  boundary  lines  of  his  tract 
extending  from  the  shore  or  meander 
line,  on  lines  converging  to  a  point 
in  the  center  of  the  lake  bed;  and 
such  lake  bed  la  an  incident  and  an 
appurtenance  to  the  adjoining  lands, 
and  becomes  the  property  of  the  indi- 
vidual ahore  owner  upon  aeautrlng 
title  to  the  adjoining  tend"). 

[b]  Wbera  Uia  a— car^ttoa  1>  Irj 
mntm  aaa  bouida,  no  reference  being 
mads  therein  to  the  nonnavlgable 
lake  which  forma  one  boundary,  only 


the  land  Included  within  the  llnee 
as  fixed  by  the  terms  used  by  the 
parties  to  the  deed  will  pass  to  the 
grantee.  Lembeck  v.  Nye,  47  Oh.  St. 
336.  24  NB  686,  21  AmSR  828,  8  LRA 
678.  To  same  effect  Peo.  V.  Jones, 
118  N.  Y.  697,  20  NB  677. 

68.  Tucker  v.  Mortenson,  126 
Minn.  214.  148  NW  60:  Sherwln  v. 
Bltzer,  97  Minn.  262.  266.  106  NW 
1046;  Schurmeler  v.  St.  Paul,  etc.,  R. 
Co.,  10  Minn.  82.  88  AmD  69. 

ee.  Sizor  V.  Lionnsport,  161  Ind. 
626.  60  NB  377,  44  L.RA  814:  Welch 
V.  Browning,  116  Iowa  690,  87  NW 
430:  Tucker  v.  Mortenaon,  IIS  Minn. 
214.  148  NW  60. 

tfr.  Tucker  v.  Ifortuumn.  116 
Minn.  214,  148  NW  «•. 

m.  KIrkjMtrtck  T.  Tates  lee  Co.. 
46  Mo.  A.  866. 

m»  Atty.-aen.  v.  Terry.  I/.  R.  9 
Ch.  423;  Abraham  v.  Great  Northern 
R.  Co..  16  Q.  B.  686,  71  BCL  686.  117 
Reprint  1004;  Penryn  v.  Holm,  t  Bx. 
D.  328:  Carlisle  v.  Oraham,  L.  R  4 
Bxch.  861:  Rex  v.  Montague^  4  B.  * 
C.  698.  10  BCL  719,  107  Reprint  1188; 
Carter  v.  Murcot,  4  Burr.  2162,  98 
Reprint  127,  12  BRC  166;  Whitatable 
Free  Flsbera,  etc.,  Co.  v.  Oann,  20 
C.  B.  N.  8.  1,  116  BCI.  803,  144  Re- 
print 1003,  11  H.  U  Cos.  1B2,  11  Re- 
print 1806;  Royall  Plecarle  de  1« 
Banne,  Davys  66,  SQ  Reprint  640;  Rex 
V.  Smith,  2  Dougl.  441,  09.  Reprint 
283;  Malcomson  V.  O'Dea,  10  R.  ti. 
Caa.  698,  11  Reprint  1166,  12  BRC 
169:  Plts-walter'8  Case.  6  Keb.  242, 
84  Reprint  699,  1  Mod.  106,  86  Re- 

grint  766;  Rex  v.  Trinity  House,  1 
:eb.  331.  S3  Reprint  997,  1  Sid.  86, 
32  Reprint  986;  L/ord  Advocate  v. 
Hamilton,  1  Macq.  46  [cit  Murphy  v. 
Ryan.  Ir.  R.  2  C.  L.  143]:  Warren  v. 
Mathews.  6  Mod.  73,  87  Reprint  881. 
1  Salk.  367,  91  Reprint  31%:  Bulstrode 
V.  Hall.  1  Sid.  148,  82  Reprint  1024. 
Compare  Voogbt  v.  Winch,  2  B.  & 
Aid.  662,  106  Reprint  607:  Miles  v. 
Rose,  6  Taunt.  706,  1  BCL  361,  128 
Reprint  868  (discussing  the  rule). 

fa]  "The  prliudple  whteh  gtves 
the  uutd  between  hlgli  and  low  water 
mark  to  the  crown  Is  said,  in  the 
case  of  Atty.-Oen.  v.  CThambers,  68 
Bng.  Ch.  169,  27  BngLABq  242,  43 
Reprint  486,  17  BRC  666.  4  DeO.  &  J. 
66.  61  BngCh  44,  46  Reprint  23,  17 
BRC  666,  4  DeO.  M.  A;  cT  206,  to  be 
'that  it  is  land  not  capable  of  ordi- 
nary cultivation  or  occupation;  or, 
according  to  the  description  of  Lord 
Hale,  as  generally  dry  and  manur- 
able;  and  so  It  Is  in  the  nature  of 
unappropriated  soil.  Lord  Hale  gives 
as  his  reason  for  thinking  that  lands 
only  covered  by  the  high  spring  tides 
do  not  belong  to  the  crown,  that 
such  lands  are  for  the  most  part  dry 
and  manurable;  and  taking  this  pas- 
sage as  the  only  authority  at  all  ca- 
pable of  guiding  us.  the  reasonable 
conclusion  la  that  the  crown's  right 
la  limited  to  tends  which  are,  for  the 
most  part,  not  dry  or'  manurable.* " 
liOrman  v.  Benson,  8  Midi.  18,  77 
AmD  486,  489. 

TO.  U.  S.— Shlvely  v.  Bowlbr,  162 
U.  S.  1,  14  set  648,  88  U  ed.  331; 
Barney  v.  Keokuk,  94  U.  S.  824,  24 


ries  of  lands  lying  on  navigable  rivers,  that  is, 
rivers  in  which  the  tide  ebbs  and  flows,  extend  to 
high  water  mark^  the  shore  between  high  and  low 
water  marks  and  the  bed  of  the  stream  being  vested 
in  the  crown and  this  rule  is  generally  applied  in 
the  United  States  to  the  boundaries  of  luid  lyin^ 
on  tidal  rivers  which  are  navigable  in  fact,^  unless 
either  the  language  of  the.  grant  or  Unag  usage 
under  it  clearly  indieates  that  aneh  was  not  the 
intention.^* 

60]    (bb)  Where  Tidal,  bnt  ironnftricaUe. 

A  conveyance  of  land  bordering  on  a  stream  on 
which  the  tide  ebbs  and  flows,  bnt  which  is  non- 
navigable,  in  fact  does  not  pass  title  to  land  below 
high  water  mark,  unless  an  intentiott  to  do  so  is 
expressed  therein." 

L.  ed.  224;  -Weber  v.  State  Harbor 
Comra.,  18  Wall.  67.  21  L.  ed.  798; 
Oblenla  v.  Oeeth,  67  Fed.  SOS:  Mc- 
Donald V.  Whitehurst,  47  Fed.  767 
[aff  62  Fed.  688,  3  CCA  1141  (con- 
atrulng  Va.  Code  118871  I  1889);  Dun- 
Up  V.  Stetson,  •  F.  Caa,  No.  4,184. 
4  Mason  349. 

Ala. — Mobile  Tranap.  Co.  v.  Uoblle, 
128  Ala.  336,  80  3  646.  86  AmSR  148, 
64  LRA  138  [afl  187  U.  S.  479,  23 
set  170,  47  L.  ed.  266,  and  Urn 
Webb  V.  DemopoUs,  86  Ala.  116,  IS 
8  289.  81  LRA  681;  Bamui  T.  Camp- 
bell, 8  Port.  9,  88  AmDftT;  Talla—ee 
Falia  ICfg.  Co.  v.  State.  <A.)  88  S 
806. 

Cal.— Heokman  v.  Swett,  99  CaL 
808,  88  P  1089:  Wright  v.  Seymour. 
69  Cal.  188,  10  P  888;  Teschemacher 
v.  Thompson,  18  Cal.  11,  79  AmD  161. 

Del.— Aliley  V.  Philadelphia,  etc^. 
R.  Co.,  4  Del.  889.  44  AmD  698. 

D.  C. —  District  of  Columbia  t. 
Cropley,  28  App.  282. 

Fla. — Broward  v.  Mabry,  68  Fla. 
898,  60  S  826. 

111.— Mlddleton  v.  Prltiihard,  4  IlL 
610,  86  AmD  112. 

Me. —  Stone  v.  Augusta,  46  Me.  127. 
See  also  Brown  v.  Oiadbouma.  31 
Me.  9,  60  AmD  641  (recognising  the 
rule). 

Hla&— Martin  v.  O'Brien,  84  Miaa. 

21. 

N.  J.— State  V.  Jeraey  City.  26  N. 
J.  L.  626;  Oough  v.  Bell,  21  N.  J.  L. 
166;  New  Jersey  Zinc,  etc.,  Co.  v. 
Morris  Canal,  etc.,  Co..  44  N.  J.  Bq. 
398.  16  A  287,  1  LRA  138  [aff  47 
N.  J.  Bq.  698,  83  A  10761;  Jersey  Co. 
v.  Jersey  City,  8  N.  J.  Bq.  716.  See 
also  Delaware,  etc,  R.  Co.  v.  Hannon. 
37  N.  J.  L.  276. 

N.  T.— Peo.  V.  Tlbbetts,  19  N.  Y. 
628;  Clarke  v.  New  York.  166  App. 
Dlv.  873,  161  NYS  714;  StiUman  v. 
Burfeind.  81  App.  Dlv.  13,  47  NTS 
280:  Oould  V.  Hudson  River  R.  Co.. 
12  Barb.  616  [aff  6  N.  T.  622];  Bx  p. 
Jennings.  6  Cow.'  618.  16  AmD  447. 
See  also  Breen  v,  Xx>oke,  46  Hun  291. 

Or. — Switaler  v.  Bamheart,  69  Or. 
344,  117  P  296. 

Wash. — Lownsdale  v.  Grays  Har- 
bor Boom  Co.,  64  Wash.  642, 103  P  888. 

See  also  Dill  v.  Wareham,  7  Met& 
(Mass.)  436  (discussing  the  rule). 

Contra  Flanagan  v.  Philadelphia. 
42  Pa.  219;  Jones  v.  Janney,  8  Watts 
&  S.  (Pa.)  436.  42  AmD  809:  Smucker 
v.  Pennsylvante  R.  Co..  6  Pa.  Bumt. 
621  [rev  on  other  gronnda  188  Pa. 
40.  41  A  467]. 

[a]  As  hetwean  a  state  and  th» 
United  States  the  title  to  the  soli 
covered  by  navigable  waters  Is  In  the 
state.  OrlHlng  v.  Olbb,  11  F.  Cas. 
No.  B.819,  McAll.  212. 

[b]  Under  a  imited  States  pat«at 
of  lands  bordering  on  a  stream  In 
which  the  tide  ebbs  and  flows,  the 
grantee,  In  the  absence  of  an  intent 
appearing  in  the  patent  to  the  con- 
trary, doea  not  acquire  title  to  any 
land  below  high  water  mark.  Wri|rtit 
V.  Seymour,  »  CaL  128.  10  P  itt. 

n.  District  of  Columbia  v.  Crop- 
ley,  28  App.  (D.  CJ  881. 

Ya.  V^lght  V.  Seymour,  68  CaL 
122,  10  P  888. 


cumutetiT*  Annotations,  aigt^^^, 


.  For  later  oases,  Oeniopmenta  and  ehavyeH  In  the  law  aee 
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[$  61]  (oc)  Whan  lTaTiff«bl«  wA  Nontldal— 
The  EnsHsh  Bote.  At  common  law,  ft  convey- 
ance of  land  bounded  on  a  river  or  a  stream  in  which 
the  tide  does  not  ebb  or  Sow,  altbong;h  navigable 
in  fact,  is  presumed  to  carry  title  to  the  thread  of 
the  stream;"  and  the  rate  applies  to  land  of  anv 
tenure,  whether  freehold,  copyhold,  or  leasehold^^* 
The  mle,  it  has  been  said,  perhaps  arises  from  the 
fact  that  it  would  be  useless  for  a  vendor,  when 
parting  with  his  i>roperty,  to  retain  an  adjoiniiu| 
strip  of  land  fonning  half  of  the  bed  of  a  river." 
HoweTer,  the  presumption  that  the  eonveyanee  car- 
ries title  to  the  thread  of  the  stream  may  be  re- 
batted  by  proof  of  surrounding  circumstances  in 
relation  to  the  property  in  question,  which  nega- 
tive the  possibility  of  such  having  been  the  inten- 
tion." But  if  the  bed  of  the  rivw  is  not  in  the 
disposition  of  the  grantor,  so  that  it  would  pass  if 
expressly  mentioned  in  the  eonveyancej  the  pre- 
sumption does  not  apply." 

62]   bbb.  The  sale  in  OaaiUU.   A  grant  of 


fft.  Bcroyd  t.  Cbultfaard,  [1897]  2 
Ch.  654  [ait  [ISftSI  3  Ch.  8581. 

n.    Tilbury  v.  Sllva,  4S  Ch.  D.  98. 

n.  SM  Ulcklethwalt  v.  Newlay 
Bridse  Co..  33  Ch.  D.  133.  23  ERC  16S. 

T6.  Devonshire  v.  Pattlnson,  20 
Q.  B.  D.  263;  Micklethwait  v.  N«wlur 
Bridn  Co.,  33  Ch.  D.  133.  2S  ERC  KB. 

[a]  raota  taaWBetoiit  to  rehmt  pm- 
novtbm. — The  presumption  Is  not 
rebutted  merely  because  subsequent 
clrcumstMices,  not  contemplated  at 
the  time  of  the  grant,  show  It  to 
bAve  been  very  disadvantageous  to 
the  grantor  to  have  parted  with  the 
balf  bed  of  the  river,  and  which.  If 
contemplated,  would  probably  have 
induced  him  to  reserve  It;  nor  Is  the 
presumption  excluded  by  the  fact 
that  the  grantor  was  the  owner  of 
both  banks  of  the  rivar.  Hlokle- 
thwalt  V.  Newlar  Brldse  Co.,  SI  Ch. 
D.  183,  23  SRC  166. 

[b]  Taoto  rnmMelmmt  to  relmt  pre- 
nmpUonv— The  owners  of  a  manor 
by  conveyances  made  respectively 
In  1767  and  1840  granted  to  pur- 
ehaaers  pieces  of  riparian  land  front- 
Ins  on  a  river,  the  bed  of  which 
formed  parcel  of  the  manor.  It  was 
proved  that,  prior  to  the  earliest  of 
the  conveyances,  a  flshery  In  the 
river  fronting  the  lands  conveyed 
had  for  a  very  Ions  time  back  been 
from  time  to  time  let  to  tenants  by 
the  lords  of  the  manor  as  a  sep- 
arate tenement,  distinct  from  the  ri- 
parian closes,  and  that  at  the  date 
of  the  conveyances  in  1848  such  flsh- 
ery was  actually  under  lease  to  ten- 
anta  The  grantees  under  the  before 
BMntloned  conveyances,  and  their 
nceessors  in  title,  had,  until  the  acts 
compl^ned  of  In  the  action,  never 
claimed  or  exercised  any  right  of 
flshlng  over  the  bed  of  the  river  by 
virtue  of  any  right  of  soil  or  other- 
wise, but  the  owners  of  the  manor  or 
their  tenants  of  the  finery  had  al- 
vayi  fished  without  Interruption.  It 
v«a  held  that  under  the  circum- 
stances the  conveyances  ought  not  to 
be  construed  as  passing  any  portion 
of  the  bed  of  the  river  to  tba  gran- 
tees. Devonshire  V.  Pattlnson.  20 
Q.  R  IX  2S3. 

ft.  Eeroyd  v.  Coulthard,  [1S98]  S 
Ch.  368. 

It.  Dluon  V.  Snetslngar,  tt  V.  C 
C  P.  238. 

79L  Oace  V.  Bates,  7  U.  C  C.  P. 
Ill;  Parker  v.  EUUott,  1  U.  a  C  P. 

in. 

Sea  Infra  this  section  and  I 

.  81.  U.  S. — Illinois  Cent.  R.  Co.  v. 
Illinois,  140  V.  S.  387,  13  SCt  110,  86 
u  ed.  1018;  St.  Louis  v.  Ruts,  138  U. 
8.-  226,  11  SCt  387,  84  L.  ed.  941; 
fones  V.  Soulard,  24  How.  41,  16  L. 

6M;  Donovan-Hopka-Nlnneman 
^  V.  Hope  Lumber  Mfg.  Co.,  194 

643,  lis  CCA  1:  Hobart  v.  Hall, 
174  Fttd.  433  [aff  188  Fsd.  426,  108 


CCA  348];  Seranton  v.  Wheeler,  §7 
Fed.  803,  6  CCA  688  [rev  on  other 

£ rounds  16S  XT.  8.  703,  16  BCt  1206,  41 
.  ad.  818]. 

I>el. — Delaney  v.  Boston.  2  Del.  489. 

Pla— By  the  act  of  Dec.  27,  18B6, 
the  right  of  riparian  owners  was  ex- 
tended to  the  edge  of  the  channel. 
Previossly  high  water  mark  was  the 
limit  See  RIvaa  v.  Solary,  18  Fla. 
123. 

Ga. — Jones  v.  Columbus  Water  Lot 
Co.,  18  Oa.  639;  Toung  v.  Harrison.  6 
Qa.  130;  Hendrick  v.  Cook.  4  Qa  241, 

Ida — Ulbrlght  V.  Basllngton,  20 
Ida  539,  119  P  292,  294;  Lattlg  v. 
Scott.  17  Ida  606,  107  P  47;  Johnson 
v.  Johnson,  14  Ida  661,  S70,  96  P  499. 
24  LRANS  1240  [clt  Cyol. 

111. — Klnsella  v.  Stephenson.  266 
111.  269.  106  NB  960;  McCartney  v. 
Chicago,  etc,  R.  Co.,  112  111.  611: 
Washington  Ice  Co.  v.  Shortall,  101 
111.  46.  40  AmR  196;  Houck  v.  Yates. 
82  111.  179;  Chlcafroi  etc..  R.  Co.  v. 
Stein,  76  111.  41;  Braxon  v.  Breasler, 
64  111.  488;  Chicago  v.  Laflin.  48  111. 
172;  Ensmlnger  v.  People.  47  111.  I8f, 
96  AmD  496;  Board  Trustees  Illinois, 
ett.  Canal  v.  Haven,  11  111.  664;  Mid- 
dieton  v.  Prltohard,  4  111.  610,  38  AmD 
112;  Oriffln  v.  Kirk,  47  111.  A,  258. 

Ky. — Robinson  v.  Wells,  143  Ky. 
800,  136  8W  817;  HntTman  v.  Charles, 
.87  SW  776,  SO  KyL  197;  Kentucky 
Lumber  Co.  v.  Green.  87  Ky,  257.  8 
SW  439,  10  KyL  139;  Wllllamflburg 
Boom  Co.  V.  Smith.  84  Ky.  872.  1  SW 
766.  8  KyL  369;  Miller  v.  Hepburn. 
8  Bush  326;  Berry  v.  Snyder,  3  Bush 
266,  96  AmD  219.  But  see  Hogan  v. 
McMurtry.  6  T.  B.  Mon.  181  (where 
the  rule  was  not  applicable). 

Me. — Granger  v.  Avery.  64  Me.  292; 
Brown  v.  CfiadboumflL  81  He.  9,  60 
AmD  641;  Spring  v.  Russell,  7  He. 
273. 

Hd. — Browne  v.  Kennedy.  6  Harr. 
ft  J.  196,  9  AmD  603. 

Mass. — Boston  v.  Richardson,  106 
Mass.  861;  Pratt  v.  Lamson,  2  Allen 
276;  Lunt  v.  Holland,  14  Mass.  149; 
Kins  T.  King.  7  Mass.  496. 

Mich.— Butler  v.  Grand  Rapids, 
etc.,  R.  Co..  86  Mich.  248,  48  NW 
689,  24  AmSR  84;  Atty.-Gen.  v.  Bvart 
Booming  Co..  24  Mich.  462;  Watson  v, 
Peters,  86  Mich.  608 ;  Ryan  v.  Brown. 
18  Hich.  196,  100  AmD  166:  Lonnan 
V.  Benson,  8  MIoh.  18,  77  AmD  436; 
Morris  v.  Hill.  1  Mich.  208. 

Mi8& — New  Orleans,  etc,  R.  Co  v. 
Frederic.  46  Miss.  1;  Steamer  Mag- 
nolia V.  Marshall,  39  Miss.  109;  Mor- 
gan V.  Reading,  11  Miss.  886. 

N.  H. — Norway  Plains  Co.  v,  Brad- 
ley. 62  N.  H  86. 

N.  3. — Arnold  v,  Mundy,  6  N.  J.  L. 
1,  10  AmD  868  and  note;  Paterson  v. 
East  Jersey  Water  Co.,  74  N.  J.  Bq. 
49.  70  A  472  [aff  77  N.  J.  Eq.  K88.  78 
A  11341;  Kanouse  v.  Slockbower,  48 
N.  J.  Eq.  42.  21  A  197  [rev  on  other 
grounds  49  N.  J.  Bq.  698,  26  A  888, 


land  bounded  by  banks  or  edges  of  a  large  navi- 
gable river,  an  international  waterway,  does  not 
extend  to  the  thread  of  the  stream."  The  rule  of 
the  common  law  as  to  the  flux  and  reflux  of  the  tide 
being  necessary  to  constitute  a  body  of  water  a 
navigable  stream  or  river  does  not  apply.^ 

63]  ccc.  Bules  of  American  Jurisdictions — 
(aaa)  View  That  Owner  Takes  to  Orater  of  Stream. 
In  the  United  States  the  decisions  relating  to  the 
subject  under  consideration  are  very  conflicting 
and  not  to  be  reconciled.*"  In  a  large  number  of 
states  the  courts,  following  the  letter  of  the  Eng- 
lish doctrine,  hold,  without,  qnalification,  that  a 
conveyance  of  land  bounded  by  a  nav^ble  non- 
tidal  river,  in  the  absence  of  anythii^  in  the  deed 
'  to  show  a  contrary  intention,  is  presumed  to  carry 
title  to  the  thread  of  the  stream.  This  is  on  the 
theory  that  it  could  not  be  anticipated  that  a 
grantor  would  desire  to  retain  title  to  the  bed  of 
the  stream  between  the  shore  and  the  center  line 
thereof  when  he  had  conveyed  the  abutting  up- 

60  N!  J.  Bq.  481,  28  A  338];  Atty.- 
Oen.  V.  Delaware,  etc^  R.  Co.,  27  n. 
J.  Eq.  1  [aft  27  N.  J.  Eq.  631]. 

N.  y. — In  re  Opening  West  Farms 
Road,  212  N.  T.  326.  106  NE  102: 
Smith  V,  Rochester,  92  N.  T.  463.  44 
AmR  393;  Chenango  Bridge  Co.  t. 
Paige,  83  N.  T.  178,  38  AmR  407; 
Morgan  v.  King.  SO  Barb.  9  [rev  on 
other  grounds  36  N,  T.  464,  91  AmD 
SS];  C^amplaln,  etc..  R,  Co.  v.  Valen- 
tine, 19  Barb.  484;  Demeyer  v.  Legg, 
18  Barb.  14;  Fulton  Light,  etc.,  Co. 
V,  State,  62  Misc.  189.  116  NTS  1000: 
Canal  Fund  Com'rs  v.  Kempshall,  26 
Wend.  404;  Ex  p.  Jennings.  6  Cow. 
618.  16  AmD  447;  Varick  v.  Smith, 
6  Paige  137,  28  AmD  417,  9  Palgo 
647;  Arthur  v.  Case,  1  Paige  447  [att 

8  Wend.  6321. 
N.  C. — Wmiams  v.  Buchanan,  28 

N.  C.  636,  36  AmD  760;  Ingram  v. 
Threadgin,  14  N.  C.  69.  See  also 
Hodges  V.  Williams,  96  N.  C.  821, 
69  AmR  242,  But  see  Wilson  v. 
Forbes.  IS  N.  C.  30. 

Oh.-»-Lake  Shore,  etc.  R.  Co,  v. 
Piatt,  63  Oh.  St.  264.  4t  NB  24S,  29 
LRA  62;  Day  v.  Pittsburgh,  etc.,  R 
Co..  44  Oh.  St.  406.  7  NET  528:  June 
V,  Purcell,  36  Oh.  St.  396;  Walker  v. 
Board  Public  Wks..  16  Oh.  640;  Lamb 
V.  Rickets,  11  Oh.  Sll;  Gavlt  v. 
Chambers,  3  Oh.  496;  Chesbrough  v. 
Head,  28  Oh.  Clr.  Ct.  427;  Head  v. 
Chesbrough,  13  Oh.  Clr,  Ct.  364.  7 
Oh.  Clr,  Dec  176;  Gawn  v,  Wilson, 

9  OhS&CP  68S.  7  OhNP  88;  PolloclC 
V.  Cleveland  Ship  Bldg.  Co..  2  Ob 
S&CP  306.  1  OhNP  296. 

S.  C, — state  V,  Columbia,  27  S.  C. 
137.  8  SB  66;  McCullough  v.  Wall, 
38  8.  C,  L.  68.  63  AmD  716.  See  also 
Cates  V,  Wadllngton.  12  S.  C.  L.  580, 

10  AmD  699  (where  It  was  held  that 
the  own^r  of  land  bounded  by  a 
stream  which  Is  merely  capable  of 
being  made  navigable  owns  to  the 
middle  of  the  river  bed). 

Tenn. — Stuart  v.  Clark,  2  Swan  9, 
68  AmD  49.  But  see  Infra  |  64. 
Vt.— UiUer  V.  Mann.  65  Vt  475. 
Wis.— Fanis  T.  Bentley,  141  Wis. 
671,  184  NW  1008;  Praniinl  v.  Lay- 
land,  180  Wis.  72.  97  NW  499:  Illi- 
nois Steel  Co.  V.  Bilot,  109  Wis.  418. 
426,  84  NW  865,  86  NW  402.  83  AmSR 
905;  Willow  River  Club  v.  Wade,  100 
Wis.  86,  76  NW  273.  42  LRA  305: 
Chandos  v.  Mack,  77  Wis.  57:t.  46  NW 
803,  20  AmSR  139.  10  LRA  207; 
Norcross  v.  Griffiths.  66  Wis.  599,  27 
NW  606.  56  AmR  642;  Delaplaln  v. 
Chicago,  etc..  R.  Co..  42  Wis.  214.  24 
AmR  386;  Olson  v.  Merrill.  42  Wis. 
203;  Wisconsin  River  Impr.  Co.  v. 
Lyons,  80  Wis,  61;  Arnold  v-  Blmore, 
16  Wis.  609;  Mariner  v.  Schulte.  18 
Wis.  692;  Walker  v.  Shepardson.  4 
Wis.  486,  64  AmD  824. 

See  also  Coo  vert  v.  O'Connor.  8 
Watts  (Pa.)  470  (where  It  was  held 
that  a  grant  by  the  commonwealth 
Of  land%o,g»d^^^^^a]^^(3g{^ 
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lands.^'  This  presumption  prevails  even  against  the 
state,  where  the  conveyance  is  for  a  consideration 
and  there  is  nothing  to  indicate  that  the  state  in- 
tended to  except  the  bed  of  the  stream. And  to  the 
application  of  the  doctrine  it  is  quite  immaterial 
whether  the  stream  is  named  as  a  boundary  of  the 
lands  granted,  or  whether  there  is  a-  description  by 
«ourses  and  distances  from  a  fixed  monument 
whereby  a  line  is  established  coincident  with  the 
stream.  The  doctrine  r^ords  the  substance  of  the 
grant  and  not  its  form.  Furthermore,  a  riparian 
proprietor,  as  incident  to  the  shore,  owns  all  islands 
opposite  it  so  far  as  his  riparian  rights  extend.  The 
conveyance  to  the  riparian  proprietor  of  the  title 
to  the  island  in  such  case  is  deemed  to  be  included 
in  the  conveyance  of  the  mainland.".  Ownership 
to  the  center  of  a  stream,  however,  is  of  course 
subservient  to  public  rights  substantially  the  same 
as  those  incident  to  navigable  waters  at  the  com- 
mon law,^  although  exclusive  as  to  oil  others  ex- 
cept the  state  and  the  general  government,  .and  even 
as  to  them,  except  as  they  may  act  fay  their  prop- 
erly eonstituted  authorities  in  protecting,  preserv- 
ing, or  improving  such  public  Tight."'  In  all  cases 
the  presumption  that  the  grantee  holds  to  the  middle 
of  the  stream  may  be  overcome  by  actual  reserva- 
tion in  the  deed,  or  by  a  eleu^y  expressed  intention 

clared  navisable  by  law,  passes  the 
land  to  the  middle  of  the  same). 

[a]  ot  Bavlffattoa^A  con- 
veyance of  lands  on  a  oavtsable 
Aream  by  a  description  establiuilnff 
a  bouodoxy  Une  coincident  with  the 
line  of  n&Tlffation  convene  the 
gralntor'a  title  to  the  central  thread 
of  the  etream.  Lake  Shore,  etc.,  R. 
Ca  V.  Piatt,  53  Oh.  St.  2M.  41  NB  243, 
as  LRA  S2. 

[b]  Btieaaui  UTivable  In  moiUed 
M&se. — ^The  riparian  owner  on  a 
stream,  navigable  only  in  a  modlfled 
aense  for  floating  logs  and  lumber, 
presumably  owns  to  the  center  of  the 
stream.  Atty.-Qen,  v.  Evart  Boom- 
ing Co.,  34  Mich.  462.  Contra  Shoe- 
maker V.  Hatch,  13  Nev.  261. 

[c]  CNvremaent  oonveyaikoe^ 
Where  the  government  conveys  land 
on  the  bank  of  a  navigable  stream 
without  reservation,  the  land  over 
which  the  stream  flows  as  far  as 
the  middle  line  of  the  stream  and  all 
unsurveyad  islands  between  this  line 
and  the  back  pass  by  the  grant. 
Butler  V.  Grand  Rapids,  etc,  R.  Co., 
8S  Mich.  246,  4S  NW^  B69,  24  AmSR  64. 

[d]  Vnder  the  Boman  law  the  air. 
the  running  water,  the  sea,  and  the 
shores  of  the  sea  were  common  to 
all  men  by  the  laws  of  nature.  Jus- 
tinian Inst,  lib  2  tit  1  I  1.  But  see 
Lorman  v.  Benson.  8  Mich.  18,  77 
AmD  436  (where  Campbell.  J.,  said 
that  by  the  Roman  law  the  title  to 
river  beds  belongs  to  riparian  own- 
ers, subject  to  the  public  easement 
of  passage  and  of  moorage  on  the 
banks). 

80.    In   re   Opening  West  Farms 
Road.  212  N.  T.  325,  106  NE  102. 

83.  Pulton  Light,  etc..  Co.  v.  State, 
62  Misc.  189,  llf  NTS  1000. 

84.  Lake  Shore,  etc.,  R.  '  Co.  v. 
Piatt,  53  Oh.  St.  264,  41  NB  243,  29 
LRA  62. 

85.  Hobart  v.  Hall,  174  Fed.  438 
[aff  186  Fed.  426,  108  CCA  3481; 
f^rrls  V.  Bentley,  141  Wis.  671,  124 
NW  1003;  Franzlnl  v.  Layland,  120 
Wis.  72,  97  NW  499;  Chandos  v. 
Mack,  77  Wis.  673,  46  NW  803,  20 
AmSR  139.  10  LRA  207.  To  same 
effect  Huffman  v.  Charles,  97  SW 
775,  30  KyL  197;  Runlon  v.  Alley, 
39  SW  849,  19  KyL  286. 

fa]  The  owner  of  land  OB  iMrtb 
■Idei  of  a  Ttver  above  tidewaters 
owns  the  Islands  therein  to  the  ex- 
tent of  the  length  of  hfa  lands  op- 

JoBlte  to  them.    Granger  t.  Avery. 
4  Me.  892. 


86.  Franslni  v.  Layland,  120  Wis. 
72,  97  NW  499. 

87.  Hobart  v.  Hall,  174  Fed.  433. 
476  Call  186  Fed.  426,  108  OCA  848] 
(where  It  was  further  said:  "The 
limit  to  this  private  right  Is  Imposed 
by  the  public  right  and  by  that  only, 
and  the  private  right  exists  up  to 
the  point  beyond  which  It  would  be 
inconslatent  with  the  public  right, 
and  with  that  only"). 

88.  Boberts  v.  I>ecker,  180  Wla 
102,  97  NW  619.  . 

[a1  ProTlsloa  in  deed  teattMclemt 
to  rebnt  presna^tfam^d)  A  pro- 
vision In  a  deed  conveying  a  strip 
of  land  covering  the  west  bank  of  a 
river,  opposite  a.  dam  across  it.  and 
extending  some  distance  both  above 
and  below  the  dam,  that  the  grantee 
shall  have  fifteen  hundred  Inches  of 
water,  under  a  flve-foot  head,  does 
not  rebut  the  presumption  that  the 
deed  conveyed  the  land  to  the  thread 
of  the  stream,  it  appearing  that  such 
quantity  was  more  than  one  half  of 
the  ordinary  flow  of  the  river,  and 
the  clause  simply  Insuring  to  the 
grantee  the  use  of  that  amount  of 
water.  Roberta  v.  Decker,  120  Wis. 
102.  97  NW  519.  (2)  So  a  covenant 
in  a  deed  conveying  a  strip  of  land 
covering  the  west  bank  of  a  river, 
opposite  a  dam  across  It,  and  extend- 
ing some  distance  both  above  and 
below  the  dam.  that  the  grantee  shall 
defray  one  half  -ot  the  expenses  of 
keeping  the  dam  at  a  certain  height 
does  not  rebut  the  presumption  that 
the  deed  conveyed  the  land  to  the 
thread  of  the  stream  and  one  half 
of  the  dam.  Roberts  v.  Decker,  su- 
pra, 

89.  See  Infra  this  section. 

90.  See  Klnkead  v.  Turgeon,  74 
Nebr.  673.  576.  104  NW  1061.  109  NW 
744,  121  AmSR  740,  1  LRANS  762 
and  note.  7  LRANS  SIC,  IS  AnnCas 
43  and  note  [crlt  Bouvler  v.  Strlok- 
lett,  40  Nebr.  792,  59  NW  550,  to  the 
contrary]. 

91.  Packer  v.  Bird,  137  U.  S.  661, 
11  set  210,  84  L.  ed.  819;  Bundle  v. 
Delaware,  etc..  Canal  Co.,  14  How. 
(U.  S.)  80,  14  L.  ed.  335:  Packer  v. 
Bird,  71  Cal.  134.  11  P  873;  Lux  v. 
Haggin,  69  Cal.  255,  10  P  694;  Peo. 
v.  Gold  Run  Ditch,  etc.,  Co.,  66  Cal. 
138,  4  P  1152,  56  AmR  80;  Ooley 
V.  Oolden,  117  Mo.  88,  38  8W  100,  21 
LRA  300:  Bees  v.  UcDanlel.  115  Mo. 
146,  81  SW  918:  Benson  v.  Morrow, 
61  Mo.  845;  Hobart-Lee  Tie  Co.  v. 
Stone.  185  Mo.  A.  488.  117  SW  604: 


in  the  deed  to  limit  Uw  oouTeyance  abort  <tf  that 

point."  ^ 

[$  64]    (bbh)  The  Contrary  Doctrine.   In  many 

jurisdictions  the  decisions  are  squarely  in  conflict 
with  the  view  stated  in  the  preceding  section,  thAt 
the  grantee  of  land  nontidal,  but  navigable  in  fact, 
acquires  title  to  the  thread  of  the  stream.^  They 
]>roceed  on  the  theory  that,  as  these  streams,  al- 
though not  "arms  of  the  sea,"  have  been  deter- 
mined to  be  in  fact  navigable,  the  rule  applicable 
to  the  bed  of  navigable  tidewater  streams  at  com- 
mon law  should  govern  them,  and  that,  as  the  beds 
of  navigable  streams  were  reserved  by  the  states 
when  the  constitution  of  the  United  States  was 
adopted,  the  title  to  the  beds  of  those  rivers  is  in 
the  states.""  In  some  of  these  decisions,  where  it 
was  not  necessary  to  decide  specifically  whether  high 
or  low  water  mark  was  the  boundary,  it  was  broadly 
stated  that  the  grantee  acquires  title  only  "to  the 
water 's  edge  "  or  to  the  *  *  banks  of  the  stream '  * 
or  that  the  land  conveyed  ends  ' '  at  the  stream. ' ' " 
Other  decisions,  while  concurring  in  the  view  that 
title  does  not  extend  to  the  thread  of  the  stream, 
are  not  in  accord  as  to  the  exact  boundary  line. 
According  to  one  line  of  decisions  the  right  of  the 
riparian  owner  extends  to  high  water  mark  only,"* 
while  other  decisions  extend  this  right  to  low  water 
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Meyers  v.  St.  Louis,  8 
[aft  82  Mo.  867]. 

(a]  Manda. — An  Island  la  not  In- 
eluded,  althougAi  the  channel  between 
it  and  the  mainland  may  not  -be 
navigable.  Patter  v.  Bird.  71  Cal. 
184,  11  P  878  (att  1S7  S.  861.  11 
set  810.  84  L.  ed.  819}. 

88.  Klnkead  v.  Tuneon.  74  Nebr. 
671.  104  NW  1061,  lOf  NW  744,  181 
AmSR  740,  1  LRANS  768,  7  LRANS 
816,  IS  AnnCas  48  (orit  Bouvler  t. 
Strteklett.  40  Nebr.  788.  6ft  NW  SBO, 
to  the  contrary,  and  clt  aa  Bupport- 
Ing  this  rule,  although  not  directly 
In  point.  Crawford  Co.  v.  Hathaway. 
67  Nebr.  386,  93  NW  781,  106  AmSR 
647,  60  LRA  88S(  Clark  v.  Cambrtdgei 
etc,  Co.,  46  Nebr.  798.  64  NW  239], 

83.  St.  Paul,  etc  R.  Co.  v.  First 
Div.  St.  Paul,  etc.,  R.  Co.,  26  Minn. 
81,  49  NW  808. 

•4,  U.  S. — Hardin  v.  Jordan.  140 
U.  S.  371.  11  set  808,  35  L.  od.  428; 
Barney  v.  Keokuk,  94  U.  S;  324.  24 
L.  ed.  224;  Iowa  v.  Carr,  191  Fed. 
257.  112  CCA  447:  Bowman  v. 
Wathen.  S  F.  Cas.  No.  1.740,  2  Mc- 
Lean 176. 

Ark. — Wallace  v.  Driver,  61  Ark. 
429,  88  SW  641,  81  LRA  817;  St. 
Louis,  etc,  R.  Co.  v.  Ramsey,  53  Ark. 
814,  IS  BW  081,  22  AmSR  195,  8  LRA 
659. 

Iowa. — Watt  v.  Robblnt,  160  Iowa 
687.  142  NW  887;  Chicago,  etc,  R- 
Co.  v.  Kelley,  105  Iowa  106,  74  NW 
936;  Tomlln  v.  Dubuque,  etc.,  R.  Co.. 
32  Iowa  106,  7  AmR  176;  Haight  v. 
Keokuk,  4  Iowa  199;  HcHanus  v. 
Carmlohael,  3  Iowa  1. 

Kan.— Wood  v.  Fowler.  26  Kan. 
682.  40  AmR  880. 

La. — -La  Branch  v.  Hontegut.  47 
La.  Ann.  674,  17  S  247;  Morgan  v. 
Livingston.  6  Mart.  19. 

N.  J.~DeIaware,  etc,  R.  Co.  v. 
Hannon.  37  N.  J.  L.  276;  State  v. 
Jersey  City,  25  N.  J.  L.  626:  Gough 
v.  Bell,  21  N.  J.  L.  156;  Amos  v. 
Noroross,  58  N.  J.  Bq.  266,  4S  A  195; 
New  Jersey  Zinc,  etc.,  Co.  v,  Morria 
Canal,  etc.,  Co.,  44  N.  J.  Eq.  398,  16 
A  227.  1  LRA  133  [aff  47N.  J.  Eq. 
598,  22  A  10761;  Jersey  Co.  v.  Jersey 
City,  8  N.  J.  Eq.  715;  Patterson,  etc, 
R.  Co.  V.  Stevens,  10  AmLRegNS 
165. 

Okl.~8tate  v.  Nolegs,  40  Okl.  479, 
189  P  948. 

Or. — State  v.  Portland  Gen.  Sllec- 
tric  Co..  68  Or.  508,  96  P  728,  98  P 
160;  Johnson  v.  Knott,  18  Or.  808, 
10  P  418. 


For  later  cases,  d«>T«lopiiienta  and  changes  In  the  law  see  cumulative  Annotations,  aame  title, 
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nurk.**  Some  of  them,  however,  qualify  the  right, 
to  the  extent  that  the  use  of  the  -grantee  between 
bigji  and  low  water  mark  mnst  not  interfere  with 
the  public  rights  of  navigation,  fishery,  and  im- 
provement of  the  'stream.""  And  others  hold  that 
tbe  right  is  subject  to  the  easement  of  the  public 
in  that  portion  between  the  high  and  low  water 
mark,  with  the  right  of  the  state  to  control  the 


same  for  the  purposes  of  navigation  and  oommOTee 
without  compensation  to  the  owner.*' 

[$66]    (dd)  NomtaTtgahto  8tr*i>imi  ■«  State- 

ment  of  Bole  and  Beaaon  on  Which  It  Is  Based.  A 

grant  or  conveyance  of  land  bounded  by  a  non- 
navigable  stream  carries  with  it  the  bed  of  the 
stream  to  its  center,  unless  a  contrary  intent  is 
manifest  from  the  grant  or  conveyance  itself."*  In 


K,  u.  S. — ^Rundle  v.  Delaware, 
rtc  Canal  Co..  14  How.  80.  14  L.  od. 
HI. 

Ma. — Webb  v.  Demopolla.  96  Ala- 
lia, II  S  289.  11  LRA  fl;  Howard  T. 
Inferaoll.  17  Ala.  780:  Doe  v.  Jonea, 
11  Ala.  68;  Mobile  v.  Eslava,  9  Port. 
577,  ii  AmD  SSB;  Bullock  v.  Wilson, 
i  Port.  4S«;  TallaSMe  Falls  Hfr  Co. 
V.  SUte.  (A.)  88  S  SOS.  See  also 
Hess  V.  Cheney.  88  Ala.  261,  8  8  791; 
Williams  V.  Glover,  86  Ala.  189  (in 
Iwth  of  which  it  was  said  -that  title 
mends  to  the  marsin  of  tbe  water 
St  ordinary  stage,  and  that  the  oon- 
vciranee  passes  all  land  between  high 
water  mark  and  the  ordinary  stage 
ef  the  watsr.  Hess  v.  Cheney,  supra, 
dtM  Bullock  T.  Wilson,  supra.  In 
support  of  this  holding,  and  the  lat- 
ter case  holds  that  low  water  mark 
is  the  boundary.  It  is  evident  there- 
fore by  the  language  ussd  In  Bess  v. 
Cheney,  suprm,  and  Williams  v. 
Olover,  supra,  that  low  water  mark 
wu  the  boundary  Intended). 

Conn. — Chapman  v.  Kimball,  t 
Conn.  S8,  21  AmD  707;  ISast-Haven 
T.  Hemingway,  7  Conn.  188;  Peck  V. 
Lockwood,  6  Day  12. 

Ind. — Sherlock  v.  Balnbridge,  41 
Ind.  36,  18  JimB,  808;  Martin  V. 
ErmnsvUle.  88  Ind.  88;  Balnbridge  v. 
Sherlock,  29  Ind.  864,  86  AmD  <44; 
Sdnson  V.  Butler,  4  Blackf.  886; 
Irvln  T.  Crammond.  C8  Ind.  A.  B40. 
IPS  NB  689. 

Ky. — Hogan  UcMurtry,  8  T.  B. 
Ifon.  181  Tdeclded  under  the  terms 
of  a  Bpeclflc  grant):  Cameron  v. 
Befttty,  13  Ky.  Op.  842. 

Minn.— State  v.  Korrer,  127  Minn. 
(0,  148  NW  617:  Union  Depot,  etc., 
Co.  T.  Bninswiclc  81  Minn.  i97.  17 
NW  C2«.  47  AmR  789;  St.  Paul,  etc., 
R  Co.  T.  First  Division  St.  Paul, 
•te.,  R.  Co..  28  Minn.  81,  49  NW  803: 
Brisblne  v.  St.  Paul,  etc.,  R  Co.,  28 
Ulnn.  114;  Bchurmeler  v.  St.  Paul, 
etc,  R.  Co..  10  Minn.  82,  88  AmD  69 
[aff  7  WaU.  (U.  SJ  2T2.  19  L.  ed.  741. 

Ho  — Frank  v.  Goddln.  198  Uo.  890, 
91  SW  1087.  112  AmSR  498;  State  v. 
Lonrfellow,  189  Mo.  199,  S3  SW  874; 
Perkins  v.  Adams,  182  Mo.  181,  S3 
BW  778 

Uont.^-aibson  V.  Ksllr.  IB  Hont. 

417,  S9  P  517. 
Nev. — Shoemaker  v,  ]&tch,  IS  Nev. 

m. 

N.  a. — demant  v.  Bums,  48  N.  H. 

N.  T.— New  York  v.  Hart.  96  N.  Y, 
443;  Canal  Comrs.  v.  People,  6  Wend. 

N.  C — Vason  V.  Forbes,  IS  N.  C. 
39. 

Pa^ — ^Mtles  iJind  Co.  v.  Hudson 
Coal  Co.,  846  Pa.  11,  81.  91  A  1081 
(quot  Cycl;  Fulmer  v.  Williams,  122 
Pa.  191,  16  A  726,  9  Am8R  88,  1 
LRA  603;  Philadelphia  v.  Scott.  81 
Pa.  80,  22  AmR  788;  Poor  v.  HcClure, 
J7  Pa.  214;  Walnwrl^t  v.  McCul- 
lough,  S3  Pa.  88;  Stover  v.  Jack,  68 
Pa.  339.  100  AmD  6«<:  Bailey  v.  Mll- 
tenberger,  81  Pa.  87:  Lehigh  Valley 
R.  Co.  v.  Trone,  88  Pa.  206;  Ball  v. 
Slsck.  2  Whart.  608,  30  AtnD  278; 
Shrunk  v.  Schuylkill  Nav.  Co.,  14 
Serg.  ft  R.  71;  Carson  v.  Blaaer,  2 
Blnn.  476,  4  AmD  468;  Bdwards  v. 
woodruff,  26  Pa.  Super.  676;  Borough 
V.  The  Geneva,  3  LancLRev  134; 
Philadelphia,  etc.,  R.  Co.  v.  Morris, 
T  Phlla.  2S6. 

Tenn. — State  vi  Huneie  Pulp  Co.. 
119  Tenn.  47,  104  SW  487;  Webster 
T.  Harris,  111  Tenn.  668.  69  SW  782, 
59  LRA  824;  Goodwin  v.  Thompson, 
15  Lea  209,  64  AmR  410;  Poaey  t. 
James.  7  I/ea  98;  Holbert  v.  Edens,  5 
Lea  204,  40  AmR  26;  Martin  v.  Nance. 
3  848;   Bidar  v.  Bum».  « 


Humphr.  358.  See  also  Stuart  v. 
Clark,  3  Swan  9.  68  AmD  49. 

W.  Va. — Brown  Oil  Co.  v.  CaldwelL 
36  W.  Va.  96,  13  SB  42,  29  AmSR 
798:  Barre  v,  Fleming,  29  W.  Va.  814, 

I  SB  731. 

[a]  Bnla  vadMf  th«  Tlrgbila  stet- 
— (1>  In  1679  it  was  enacted  that 
every  man's  right,  by  virtue  of  his 
patent,  extends  into  the  rivers  or 
creeks,  as  far  as  low  water  mark. 
The  present  statute  (Code  I  1399;  1 
R«v,  Code  [1819]  c  87  p  341}  pro- 
vides that,  snblect  to  certain  desig- 
nated provisions,  "the  limits  or 
bounds  of  the  several  tracts  of  land 
lying  on  the  said  bays,  rivers,  creeks, 
and  shores,  and  the  rights  and  prlv- 
llegea  of  the  owners  of  such  lands, 
shiul  extend  to  low  water  mark,  but 
no  further,  unless  whers  a  crsek  or 
river,  or  son*  part  thereof.  Is  com* 
prised  within  the  limits  of  a  lawful 
survey."  In  construing  Uiese  pro- 
visions It  has  be«n  held  that  the 
limits  of  land  so  bounded  are  ex- 
tended, by  opsratlon  of  law,  down  to 
the  ordlnanr  low  watsr  nwric,  and  the 
right  to  the  soil  between  ordinary 
high  and  lew  watsr  mark  as  inci- 
dent to  or  appurtenant  to  the  ad- 
jacent land.  Chambers  v.  Roanoke 
Industrial,  etc.,  Assoc,  111  Va.  264, 
68  SIS  980;  Oroner  v.  Foster,  94  Va. 

660,  87  SB  498:  French  v.  Bankhead, 

II  Gratt.  (62  Va.)  186.  (8>  And  It 
has  been  held  that  a  conveyance  to 
"high-water  mark,"  as  a  general  rule, 
vests  in  the  grantee  the  right  to  the 
soil  between  ordinary  high  and  low 
water  mark,  although  a  grant  may 
be  so  limited  to  high  water  mark  as 
to  exclude  riparian  rights  as  Inci- 
dent to  It;  but  the  intention  to  do  so 
must  be  clear  and  manifest  on  the 
face  of  the  deed.  Waveriy  Water- 
Front,  etc.,  Co.  v.  White,  97  Va.  178, 
38  SB  684,  46  LRA  227  and  note. 

M.  Frealand  v.  Pennsylvania  R. 
Co.,  197  Pa.  629,  47  A  748,  80  AmSR 
860,  68  LRA  806:  Lehigh  Valley  R. 
Co.  V.  Trone,  28  Pa.  206;  BMwards  v. 
Woodruir,  86  Pa.  Super.  676. 

•T.  Brown  Oil  Co.  v.  Caldwell,  36 
W.  Va.  96,  18  SB  42,  29  AmSR  798: 
Barre  v.  Fleming,  29  W.  Va.  814,  1 
SB  781. 

•e.  U.  S.— St  Louis  Public 
Schools  v,  Risley,  10  Wall.  91,  19  L. 
«d.  860;  St.  Paul,  etc.,  R.  Co.  v. 
Scburmeler,  T  Wall.  278.  19  L.  ed. 
74;  Banks  v.  Ogden,  8  Wall.  67;  Jones 
V.  Soulard,  24  How.  41,  16  U  ed.  004; 
Brown  v.  Huger,  81  How.  806.  16  L. 
ed.  125;  Mew  Orleans  v.  U.  S.,  10  Pet. 

661,  9  L.  ed.  678;  Harrison  v,  Fite, 
148  Fed.  781,  78  CCA  447;  Indiana 
V.  Milk.  11  Fed.  888,  11  Biss.  197; 
Bowman  v.  Wathen,  8  F.  Caa.  No. 
1,740.  2  McLean  876;  Danlap  T.  Stet- 
son, 8  F.  Cas.  No.  4,164,  4  Mason  149; 
Forsyth  v.  Smale,  9  F.  Cas.  No.  4.960, 
7  Biss.  281:  Rundla  v.  Delaware,  etc., 
Cianal.  21  F.  Cas.  No.  18,188,  1  Wall. 
Jr.  278;  Tylsr  v.  Wilkinson,  24  F. 
Cas.  No.  14,818,  4. Mason  88?:  U.  S. 
V.  Runles,  87  F.  Cas.  No.  16,204,  6 
Blatchlr  86. 

Ala. — Sullivan  v.  Spotswood.  82 
Ala.  l«l,  f  S  716;  Tallassee  Falls 
Mfg.  Co.  V.  State,  (A.)  68  S  806. 

Cal.— Lux  v.  Haggin,  69  Cal.  266, 
10  P  674;  Drake  v.  Kurfalan  River 
Land  Co.,  10  Cal.  A.  664,  ICS  P  167 
(the  rule  both  at  common  law  and 
under  the  California  statute).  Sea 
also  Taylor  v.  McConlgle,  120  Cal. 
123.  62  P  169. 

Colo. — Hanlon  v.  Hobson,  24  Colo. 
284,  61  P  438,  42  LRA  602  and  note: 
Denver  v,  Pearce,  13  Colo.  883,  22  P 
774.  6  LRA  641. 

Conn. — Welles  v.  Batley,  66  Conn, 
898,  10  A  686,  8  AmSR  48;  Mill  RlVM> 


Woolen  Mfg.  Co.  v.  Smith,  84  Conn. 
462;  Chapman  v.  Kimball,  9  Conn. 
38,  21  AmD  707;  Blsael  v.  South- 
worth.  1  Root  269. 

Del. — Redden  v.  Smith,  5  Del.  889; 
Delaney  v.  Boston,  2  Del.  489. 

Ga. — Stanford  v,  Mangin,  30  '  Ga. 
866:  Hendrlck  v.  Cook,  4  Ga.  241. 

Ida.— Ulbrlght  V.  BasUngton,  20 
Ida.  639,  119  P  292,  294;  Lattig  v. 
Scott,  17  Ida.  606,  107  P  47;  Johnson 
V.  Johnson.  14  Ida.  661,  96  P  499,  24 
LRANS  1240  and  note. 

111. — Kinsella  v.  Stephenson,  266 
111.  869,  106  NB  960;  St^ulte  v.  War- 
ren, 218  111.  108,  76  NB  783,  18  LRA 
NS  746;  Piper  v,  Connelly,  108  111. 
646*  Chicago,  etc..  R.  Co.  T.  Stein, 
76  111.  41;  Hubbard  v.  Bell.  64  XIL 
110,  6  AmR  98:  Rockwell  v.  Baldwin, 
63  111.  19;  Cnilcago  v,  Laflin,  49  XIL 
172;  Bnsmlnger  v.  People.  47  lit.  884. 
96  AmD  496;  Stolp  v.  Hoyt,  44  III. 
218;  Board  Trustees  Illinois,  etc.. 
Canal  v.  Haven,  10  in.  648,  11  lU. 
664;  Mlddleton  v.  Prltchard.  4  IlL 
610.  88  AmD  112;  Adams  v.  Slater, 
8  111.  72.  See  also  School  Trustees 
V.  Schroll,  180  111.  609,  12  NB  248.-80 
AmR  676. 

Ind.— Illyes  v.  White  River  Light, 
etc..  Co.,  176  Ind.  118.  93  NB  670; 
Brophy  V.  Rlcbeson.  137  Ind.  114,  SO 
NB  424;  Ross  v.  Faust,  64  Ind.  471. 
28  AmR  668.  S^e  Irvln  v.  Crammmid, 
68  Ind.  A.  640,  108  NB  680,  640  tolt 
Cyc]. 

Iowa. — State  v.  Livingston,  164 
Iowa  31,  89,  146  NW  91  tcit  Cycl: 
Foster  v.  Bussey,  182  Iowa  640,  109 
NW  1106;  Noyes  v.  Collins.  98  Iowa 
66S,  61  NW  260,  64  AmSR  671,  28 
LRA  609;  Moffett  v.  Brewer,  1 
Greene  848. 

Ky.. — Spurrier  v.  Hodges,  90  SW 
669.  28  I&rL  804;  Witt  V.  Willis.  86 
SW  228,  27  KyL  417:  Stonestreet  v. 
Jacobs,  118  Ky.  746.  749,  82  SW  868, 
1012,  28  KyL  628.  1016  [quot  C^ycl; 
Runlon  vTAlley,  80  SW  849,  19  Kyij 
268:  Williamsburg  Boom  Co.  v. 
Smith,  64  Ky.  872,  1  SW  766.  8  KyL 
869:  Berrv  v.  Snyder,  3  Bush  269, 
90  AmD  219;  Louisville  v.  IT.  S.  Bank, 

8  B.  Mon.  138;  Benningfleld  v. 
Luchett.  18  Ky.  Op.  677  (holding  that 
Che  conveyance  of  land  bounded  on 
one  aide  by  a  branch  Is  to  the  center 
of  the  branch  and  does  not  Include 
land  on  the  opposite  side).  See  Ford 
v.  Com.,  166  Ky.  428.  430,  160  SW  1080 
[quot  Cirp]. 

Me. — Warren  v.  Thomaston,  76  Me. 
829,  46  AmR  397;  Low  v.  Tibbetts, 
72  Me.  92,.  89  AmR  803:  Brsklns  v. 
Moulton.  66  Me.  276;  Bradford  v. 
Cressey,  46  Me.  9;  Pika  v.  Munroe, 
86  Me,  809,  68  AmD  761;  Brown  v, 
Chadboume,  31  Me.  9.  60  AmD  641; 
IjOW  t.  Knowlton.  26  Me.  128,  4B 
AmD  100:  Lowell  v.  Robinson.  10 
Me.  867,  88  AmD  671;  Nlckerson  v. 
Crawford,  16  Me.  246;  Morrison  V. 
Kenn,  8  Me.  474. 

Md. — Browne  v.  Kennedy,  0  HaxT. 
A  J.  196.  9  AmD  608. 

MaaB.--Plynn  v.  Boston,  168  Mass. 
878,  SO  NB  808;  Pratt  v.  Lamaon,  S 
Allen  276;  Newhsll  v.  Irsson.  IS 
Gray  262;  Harlow  v.  Fidt,  12  Cuah. 
302;  Hopkins  Academy  v.  Dickinson. 

9  Cush.  644;  Cold  Spring  Iron  Works 
v.  Tolland,  9  Cuah.  492 ;  Com.  v. 
Alger,  7  Cush.  68;  Knight  v.  Wilder, 
2  Cuah.  199.  48  AmD  660;  Bardwell 
v.- Ames,  •22  Pick.  888;  Van  O'Llnda 
v.  Lothrop.  21  Pick.  292,  32  AmD  261; 
In  re  Ipswich,  18  Pl?k.  431:  Tyjar  v. 
Hammond,  11  Pick.  193;  Ingraham  v. 
Wilkinson,  4  Pick.  268,  16  AmD  842; 
Hatch  v.  Dwight,  17  Mass.  289.  9 
AmD  146;  Lunt  v.  Holland,  14  Mass. 
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meh  ease  the  stream  is  regarded  as  the  boundary 
or  monoment,  and  the  purehuer  takes  to  the  middle 
of  the  monument  as  part  and  parcel  of  the  graBt"* 
The  reason  for  this  is  obrioos.  Ordinarily,  in  a 
eonveyanoe  of  tfaia  nature,  there  is  no  puzpose  to 
be  BOTved  in  the  retention  by  the  g^rantor  of  a  nar^ 
row  stoip  of  land  in  the  bed  of  the  stream,  and  the 
intent  to  grant  it  will,  therefore,  be  presumed  by  a 
conveyance  of  the  adjacent  lands  bounded  "by," 
"upon,"  or  "along"  the  stream,  or  other  equiva- 
lent phrase.*  Where  the  possession  of  land  de- 
scribed in  a  conveyance  would  raise  a  presumption 
of  ownership  of  the  land  in  front  of  it  to  the  mid- 
dle of  a  stream,  it  is  the  exclusion  of  the  presump- 
tion and  not  its  inclusion  Which  must  be  evidenced 
by  the  terms  of  the  grant,  where  the  grantor  had 


power  to  ineliide  the  land  to  the  middle  of  tha 
stream.'  The  g^ieral  rule  has  been  held  to  apply, 
"although  the  gnmt  may  call  for  marked  comera 
upon  the  buk  of  the  sferaam,  and  for  a  line  or  lines 
between  snefa  eomers,  whieh  do  not  oorresfMrnd  with 
the  eenter  of  the  stream."' 

[$  66]  bbb.  Extant  and  Units  of  Bole.  In  the 
application  of  the  rule,  it  is  not  material  that  the 
boundaries  of  the  tract,  after  crossing  the.  stream 
several  times,  recrossed  it  in  ord«r  to  reach  tha 
same  bank  from  which  the  description  began/  So, 
where  an  isluid  lies  between  the  threat  of  the 
stream  and  the  main  body  of  the  land  conveyed, 
the  grantee  takes  the  island  by  conveyance,  in  the 
absence  of  anything  to  show  a  contrary  intent.^ 
And  where  the  same  person  acquires  the  land  on 


Storer  v.  Freeman,  <  Moas.   416,  4 

AmD  166. 

Mich. — Goff  V.  Conrle.  118  Mich. 
307,  76  NW  489,  42  LRA  161  and 
note:  Norrle  v.  Hill.  1  Mich.  202. 

Minn. — Union  Depot,  etc..  Co.  v. 
Brunawlck.  31  Minn.  297,  17  NW  62S, 
47  AmR  789;  Brlablne  v.  St.  Paul, 
etc.,  R.  Co.,  2S  Mian.  114. 

MisB.— Morgan  v.  Reading,  11  Kiss, 
see.  I 

Mo. — Mincke   v.    Skinner,    44  Mo. 

92. 

Nebr. — McBrlde  v.  Whltaker,  66 
Nebr.  137.  90  NW  966  tafT  197  U.  S. 
610,  26  set  630,  49  L.  ed.  667}. 

N.  H.— Kent  v.  Taylor,  64  N.  H. 
489,  13  A  419;  Taylor  v.  Blake,  64  N. 
H.  392,  10  A  698:  Sleeper  v.  L^conla, 
60  N.  H.  201,  49  AmR  311:  Norway 
Plains  Co.  V,  Bradley,  52  N.  H.  86; 
Kimball  v.  Schoff,  40  N.  H.  190; 
Nichols  V.  Suncook  Mfg.  Co.,  34  N. 
H.  346;  Plymouth  v.  Holderness  [ctt 
State  V.  Canterbury,  28  N.  H.  196, 
217];  Green  Petitions  [clt  Boscawen 
V.  Canterbury.  23  N.  H.  188.  192]"; 
Boscawen  v.  Canterbury,  23  N.  H. 
188:  Greenleaf  v.  Kllton,  11  N.  H. 
630;  State  v.  Ollmanton,  9  N.  H.  461; 
Rlx  V.  Johnson.  6  N.  H.  620,  22  AmD 
472;  Claremont  v.  Carlton,  2  N.  H. 
869,  9  AmD  88. 

N,  J. — Atty.-Gen.  v.  Delaware,  etc., 
R.  Co.,  38  N.  J.  U  282;  Arnold  V. 
Mundy,  6  N.  J.  L.  1,  10  AmD  866. 

K.  T. — Oouvemeur  v.  National  Ic« 
Co.,  184  N.  T.  366,  81  NE  866,  30 
AmSR  669,  18  LRA  696;  Smith  v. 
Rochester.  98  N,  T.  468,  44  AmR 
198;  Sherman  v.,McKeon,  88  N.  Y. 
266;  Seneca  Nation  v.  XCnlaht.  28  N. 
T.  498;  Blssell  v.  New  York  Cent 
R.  Co..  28  N.  Y.  61;  Halsey  v.  Mc- 
CormlCk,  13  N.  Y.  296;  Matter  of 
Wilder,  90  App.  DIv.  262,  8B  NYS 
741;  Wilcox  V,  Bread,  92  Hun  9,  37 
NTS  867  [aflf  167  N.  Y.  713  mem,  63 
NK  1138' meml:  Dunham  v.  Williams, 
86  Barb.  136  [rev  on  other  grounds 
37  N.  T.  261,  4  Transcr.  A.  2091; 
Xiowndes  V.  Dlckerson,  34  Barb.  686; 
Comlngr  V.  Troy  Iron,  etc..  Factory, 
84  Barb.  629,  22  HowPr  212;  Peo.  v. 
Law,  34  Barb.  464,  22  HowPr  109; 
Demeyer  v.  Legs.  18  Barb.  14;  SIzer 
v.  Devereux,  16  Barb.  160;CurtIs  v. 
Keesler,  14  Barb.  611;  Walton  t. 
Tlltt,  14  Barb.  216;  Orendorft  v. 
Steele,  2  Barb.  126;  Coster  v.  Peters, 
28  N.  T.  Super.  192;  Jones  v.  Cow- 
man, 4  N.  Y.  Super.  234;  Herring  v. 
Fisher.  3  N.  Y.  Super.  344;  Van  Buren 
T.  Baker,  12  NYSt  209;  Jackson  v. 
Smith,  6  Den.  603  note;  Starr  v. 
Child,  6  Den.  699;  Child  v.  Starr,  4 
Hill  869;  Canal  Fund  Comrs.  v. 
Kempshall,  26  Wend.  404;  Luce  v. 
Carley.  24  Wend.  461,  36  AmD  637; 
Starr  v.  Child.  20  Wend.  149  [rev  on 
other  grounds  4  Hfll  389];  Peo.  v. 
Canal  Appraisers,  13  Wend.  366  [rev 
on  other  grounds  17  Wend.  671]; 
Peo.  V.  Seymour,  6  Cow.  679;  Ex  p. 
Jennings,  6  Cow.  618.  16  AmD  447; 
Jackson  V.  Halstead,  6  Cow.  216; 
Peo.  v.  Piatt.  IT  Johns.  196.  8  AmD 
882;  Jackson  v.  Louw,  12  Johns.  262: 
Palmer  v.  Mulligan,  3  Cal.  307,  2 
AmD  270;  Jackson  v.  Defendorf,  1 


Cal.  493:  Varfck  v.  Smith.  6  Paige 
137,  28  AmD  417,  9  Paige  647. 

N.  C— Wall  V.  Wall,  142  N.  C.  387. 
66  SB  283;  Hodges  v.  Williams,  96 
N.  C.  831,  69  AmR  242;  State  v.  Glen, 
62  N.  C,  821;  Williams  v.  Buchanan, 
23  N.  C.  686,  36  AmD  760;  Lynch  v. 
Allen.  20  N.  C.  190.  82  AmD  671; 
Ingram  v.  Thrsadgill,  14  N,  C,  69; 
Harramond  v.  UcGlaughon,  1  M.  C 
84. 

Oh. — Day  V,  Pittsburgh,  etc.,  R. 
Co.,  44  Oh.  St  406.  7  NE  628;  Walker 
V.  Board  of  Public  Works,  16  Oh. 
640;  Lamb  v.  Rickets,  11  Oh.  311; 
Banner  v.  Platter,  S  Oh.  604:  Oavlt 
V.  Chambers,  3  Oh.  496;  Lndwlg  v. 
Overly,  19  Oh.  Cir.  Ct  709,  6  Oh.  Clr. 
Dec.  690. 

Or.— Mie«Ui  V.  Andrus,  61  Or.  78. 
86.  120  P  787  £cit  CyeV.  Shaw  v. 
Oswego  Iron  Co..  10  Or,  871.  46  AmR 
146, 

Pa — Pulmer  v.  Williams,  122  Pa. 
191.  16  A  726,  9  AmSR  88,  1  LRA  603; 
Barclay  R.,  etc,  Co.  v.  Ingham,  86 
Pa.  194;  Bailey  v,  Mlltenberger,  81 
Pa.  37:  Ball  v.  Slack,  2  Whart  608, 
30  AmD  278;  Coovert  v.  O'Conner,  8 
Watts  470;  Edwards  v.  Woodruff,  26 
Pa.  Super.  676. 

S.  C— McCullough  V.  Wall,  38  S.  C. 
L.  68,  68  AmD  716;  Cates  v.  WadUng- 
ton,  12  S.  C.  L.  680,  10  AmD  699; 
Noble  V.  Cunningham,  16  S.  C.  Bq. 
289. 

Tenn. — Webster  v.  Harris,  111 
Tenn.  668,  69  SW  782,  69  LRA  224; 
Branham  v.  Bledsoe  Creek  Tump.  Co.. 
1  Lea  704,  27  AmR  789;  Stuart  v. 
Clark,  2  Swan  9,  68  AmD  49. 

Tex. — Muller  v.  Landa,  81  Tex.  266, 
98  AmD  629;  Rhodes  v.  Whitehead, 
27  Tex.  804.  84  AmD  681iX>utton  v. 
Vlerllng.  (Civ.  A.)  158  SW  460,  462 
[clt  Cyc]. 

Vt—Adams  v.  Barney,  26  Vt,  286, 

Va.— Mead  v.  HayiteB,  2  Rand.  (24 
Va.)  33:  Hayes  v.  Bowman,  1  Rand. 
(22  Va.)_417:  Home  v.  Richards,  4 
<8  VaJ  441,  2  AmD  674. 

Wash. — State  v.  Cowlits  County 
Super.  Ct,  84  Wash,  262,  146  P  609; 
Warden  v.  Commercial  Waterway 
Dlst  No.  1,  80  Wash.  496,  141  P  1046. 

W.  Va.— Camden  v.  Creel.  4  W.  Va. 
366. 

Wis. — Lampman  v.  Van  Alstyne, 
94  Wis.  417.  69  NW  171;  Chandos  v. 
Mack,  77  Wis.  678.  46  NW  803,  20 
AmSR  139,  10  LRA  207;  Diedrlch  v. 
Northwestern  Union  R.  Co..  42  Wis. 
248,  24  AmR  399;  Delaplalne  v.  Chi- 
cago, etc.,  R.  Co.,  42  Wis.  214.  24 
AmR  386;  Olson  v.  Merrill.  42  Wis. 
203;  Gove  v.  White.  20  Wis.  426; 
Arnold  v.  Elmore.  16  Wis.  609;  Mari- 
ner V.  Schulte,  13  Wis.  692;  Walker 
V.  Shepardson,  4  Wis.  486,  66  AmD 
324;  Jones  v.  Petttbone,  2  Wis.  308. 
And  see  Walls  v.  Cunningham,  123 
Wis.  846,  101  NW  696. 

Eng. — M  a  c  I  a  r  e  n  v.  Atty.-Qen., 
ri914]  A.  C.  268,  16  DomLR  866; 
Brickett  v.  Morris,  L.  R.  1  H  L.  So. 
47;  Devonshire  v.  Pattioson,  20 
Q.  B.  D.  263;  Tilbury  v.  Silva.  46  Ch. 
D.  98;  Mlcklethwalt  v.  Newlay  Bridge 
Co..  83  Ch.  D.  188,  23  BRC  166;  Miller 
v.  Little^  L.  R  8  Ir,  204  [aff  L.  R. 


4  Ir.  802]j  Carter  v.  Murcot,  4  Burr. 
2162.  98  Reprint  127,  IS  ERC  166; 
Rex  v.  Wharton,  Holt  K.  B.  499.  90 
Reprint  1176,  12  Mod.  610.  88  Reprint 
1488;  Dwyer  v.  Rich,  Ir.  R-  4  C.  I* 
424;  Murphy  v.  Ryan.  Ir.  R.  2  C  L. 
143;  Wlshart  v.  ^Ule,  1  Maeq.  389; 
Lord  V.  Sydney,  12  Moore  P.  C.  473. 
14  Reprint  991.  See  also  Ekiroyd  v. 
Coultbard,  [1898]  2  Ch.  368. 

N.  B. — Robertson  y.  Steadman,  16 
N.  B.  621. 

Ont — Williams  v.  Plckard,  17  Ont 
L.  647,  12  OntWR  1061  [rev  16  Ont 
L.  666,  11  OntWR  476];  Re  Trent 
Valley  Canal,  etc.,  Co.,  12  Ont  153. 

99u  Illinois,  etc..  Canal  v.  Haven, 
11  HI.  664. 

1.  Mott  V.  Mott  68  N.  Y.  24S; 
Child  V.  Starr,  6  Den.  (N.  Y.)  699. 

a.  Maclaren  v.  Atty'.-Gen.,  [1914] 
A.  C.  268,  16  DomLR  866. 

3.  Dutton  V.  Vlerling,  (Tex.  CIt. 
A)  162  SW  460.  463. 

4.  Seneca  Nation  of  IndlSLns 
Knight  23  N.  Y.  498,  601. 

"There  is  nothing  in  this  pecu- 
liarity to  take  the  case  out  of  the 
general  rule.  Both  at  the  first  and 
the  last  points  in  the  description, 
monuments  were  necessary  In  order 
to  mark  the  place  of  intersection 
with  the  stream.  Such  monuments 
are  never  located,  in  fact  or  in  de- 
scription, in  the  channel  of  a  river; 
and,  in  order  to  avoid  apparent  in- 
oongmity  In  a  boundary  Uke  the  one 
in  question,  they  must  both  be 
placed  on  the  same  shore.  If  the 
last  monument,  or  point  of  intersec- 
tion, had  been  placed  on  the  south 
shore,  and  from  thenoe  ttie  line  bad 
proceeded  along  the  shore  or  the 
river,  the  paper  lines  would  have 
been  Incomplete  without  another 
crossing  of  the  stream  to  the  place 
of  beguining  en  the  north  side.  If 
such  had  been  the  description,  the 
crossing  line  included,  it  might  have 
Justlfled  a  strong  Inference  that  the 
whole  bed  of  the  river  was  Intended 
to  be  embraced.  The  most  obvious 
mode,  therefore,  of  Indicating  the 
river,  that  la  to  Bay,  the  eenter.  as 
the  dividing  line,  was  to  draw  the 
last  course  out  one  to  the  same  bank 
on  which  the  first  monument  stood; 
and  it  does  not  seem  to  us  material 
whether  the  stream  had  not  been 
previously  crossed  at  all,  or  whether 
the  bank  was  reached  by  recrosslng 
it  on  a  return  course."  Beneca. 
Nation  of  Indians  v.  Knight,  supra 
(per  Comstock,  J.). 

8.  Stanford  v.  Mangin,  30  Ga.  SS6; 
Kimball  V.  Schoff,  40  N.  H.  190;  Wall 
V.  Wall,  142  N.  C.  387,  66  SE  263. 

[a]  Bights  of  owner  of  Island  In, 
ahanneL— -where  the  government  has 
surveyed  and  patented  the  lands  up 
to  the  bank  of  a  channel  in  which  an 
unsurveyed  Island  Is  situated,  a 
patentee  of  the  land  on  such  bank, 
although  bis  land  may  itself  be  an 
island  surrounded  by  two  channels 
of  the  river,  has  all  the  rights  of  a 
riparian  owner  in  the  channel  lying 
opposite  hfs  banks,  Including  the  un- 
surveyed island.  If,  as  a  riparian 
owner,  he  Is  entitled  thereto  by  the 


For  later  eases,  derelopsmts  and  eluwges  In  the  law  see  cumulative  Annotations,  same  title. 
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both  banks  of  a  taonnaTigable  stream,  he  owns  the 
whole  bed.'  Nevertheless,  the  rule  under  eonsid- 
eration  is  nothing  more  than  a  rule  of  construction, 
to  be  used  in  ascertaining  the  true  meaning  of  the 
parties.'  And  while  an  intent  to  exclude  the  bed 
of  the  stream  will  not  be  presmued,  but  must  be 
clear  from  the  terms  of  the  deed  as  interpreted 
by  the  surrounding  circumstances,'  yet  the  question 
vfaether  the  conveyance  carries  title  to  the 'Center 
of  the  stream  depends  on  the  intent  of  the  parties, 
to  be  gathered  from  the  description  of  the  premises 
read  in  connection  with  other  parts  of  the  deed  and 
by  reference  to  the  situation  of  the  lands  and  the 
condition  and  relation  of  the  parties  to  those  and 
other  lands  in  the  vicinity.*  In  other  words,  the 
presumption  that  the  grantee  takes  to  the  center  of 
tbe  stream  may  be  controlled  by  the  terms  of  the 
conveyance,  as  interpreted  by  surrounding  eirenm- 
stauces,  manifesting  an  intention  to  the  contrary.'" 
The  general  rule  has  no  application  where  the 
grantor  has  previously  conveyed  the  bed  of  the 
stream  to  another  by  a  recorded  deed;^^  where  a 
conveyance  expressly  calls  for  low  water  mark  aa 


one  of  the  boundaries  or  where,  by  the  terms  of 
the  grant  and  all  the  attendant  circumstances,  it 
is  manifest  that  the  grantor  intended  to  confine 
the  grantee  to  the  edge  or  margin  of  the  stream.^^ 

67]  (ee)  LegislatiTe  Change  in  Status  of 
Waters.  The  legislative  change  in  the  status  of 
waters  from  navigable  to  nonnavigable,  or  viee 
versa,  does  not  shift  the  boundaries  of  riparian 
proprietors." 

68]  (ff)  When  Waterconrse  la  National  or 
State  Bonndaxy.  When  a  watercourse  forms  a 
national  or  state  boundary,  there  is  a  conflict  of 
opinion  as  to  the  rights  of  the  riparian  owner." 

H  69]  (3)  Meandered  Waters— (a)  General 
Bues.  The  general  rule  adopted  by  both  state  and 
federal  courts  is  that  meander  lines  are  not  run  as 
boundaries  of  the  tract  surveyed,  but  for  the  pur- 
pose of  defining  the  sinuosities  of  the  banks  of  the 
stream  or  other  body  of  water,  and  as  a  means  of 
ascertaining  the  quantity  of  land  embraced  in  the 
survey.  The  stream,  or  other  body  of  water,  and 
not  the  meander  line  as  actually  run.  on  the  ground, 
is  tbe  boundary,*'  the  purpose  of  meander  lines  be- 


laws  of  the  Btat«.  Wbltaker  v. 
UcBrlde.  197  U.  S.  610,  2S  SCt  6S0,  49 
L.  ed.  8S7. 

6.  Peo.  V.  Piatt.  17  Johns.  (N.  T.) 
lis,  8  AmD  S82;  Walker  v.  Board  of 
Public  Works,  16  Oh.  540.  See  also 
Bolmati  V.  Dullnv,  89  W.  Va.  S19,  80 
8E  887  (dlsensslnf  the  mie). 

T.  Sea  Gray  vi^CeUeT-.  184  Maw. 
B».  SO  NE  661. 

a.   Mott  v.  Ifott.  68  N.  Y.  246. 

8.  Hott  ▼.  Mott.  «8  N.  T.  246; 
SenMa  Nation  of  Indians  T.  Knlgfat. 
a  N.  T.  488. 

10.  Denver  v.  Pearoe,  IS  Colo.  388, 
»  P  774,  6  LRA  641;  Ball  v.  White- 
hall Water-power  Co.,  108  N.  T.  189, 
S  NE  509. 

[a]   Chu  where  the  prohate  Jndse 

advertises  and  sells  a  lot  bounded 
by  an  unnavls»ble  stream,  and  on  the 
same  day,  and  as  part  of  the  same 
Bale,  sells  the  bed  of  the  stream  to 
another  t>orson.  the  deeds  for  the 
two  parcels  being  executed  on  the 
same  day  and  containing  the  same 
ncltals.  the  Intention  thus  shown  to 
separate  the  ownership  of  the  bed 
of  the  stream  from  the  ownership  of 
the  lot  will  overcome  the  presump- 
tion that  a  deed  to  a  lot  bounded  by 
an  unnavl gable  stream  carries  the 
Utle  to  the  bed  of  the  stream  to  Its 
center.  Denver  v.  .Pearce,  IS  Colo. 
»S,  22  P  774,  «  LRA  641. 

11.  Robinson  v.  Wells,  142  Ky. 
800,  135  SW  317:  Penrod  v.  Bruce,  61 
SW  1.  22  KyL,  1697. 

[a]  Wlwre  th*  mafaland  and  Is- 
laad  hav*  baaa  Hnarate^  snrvsyed 
asd  puehased  by  dutsreat  partlss  as 
distinct  tracts,  the  grantees  of  the 
mainland  cannot  claim  the  island  aa 
Included  In  their  arrant.  Wlggenhom 
7.  KounU.  28  Nebr.  690,  87  NW  603, 
t  AmSR  160. 

la.  Webster  v.  Hairls,  111  Tenn. 
tCl,  69  SW  782,  69  L.RA  324. 

18.  Huff  v.  Hastings  Express  Co., 
in  111.  267.  63  NE  lOl. 

14,  Iowa. — Chicago,  etc,  R.  Co.  v. 
Porter,  78  Iowa  426,  34  NW  286: 
Steele  v.  Sanchex,  72  Iowa  66,  S3  NW 
3G6,  3  AmSR  232:  Serrln  v.  Oreefe, 
(7  Iowa  186,  26  NW  227;  Wood  v. 
Chicago,  eto.,  R.  Co..  60  Iowa  466,  16 
KW  214. 

^^Pa. — Coovort  v.  O'Conner,  8  Watta 

Wla— Allen  t.  WeW,  80  Wla.  681, 
U  NW  614,  27  AmSR  01,  14  ULA  861. 

Ont — ^Volcanic  CHI,  etc,  ■  Co.  v. 
Chaplin,  31  Ont.  I*  864,  6  OntWN  SS4 
[m  2?  Ont.  L.  34,  484.  3  OntWR 
1517.  22  OntWR  .  800,  6  DomLR  284] 
(evidence  Insufficient). 

Yukon.— Yukon  Oold  Co.  v.  Boyle 
Concesaions,  18  I>omIiR  336,  S46 
[iiuot  Cyc]. 

[a]  AppUoatleni  of  rale,— (I) 
Thua   In   JurladloUons   where  the 


grantee  of  land  bordering  on  a  navi- 
gable river  takes  only  to  high  water 
mark,  a  subsequent  act  of  congress 
declaring  the  river  nonnavigable  will 
not  extend  his  fee  to  the  center  of 
the  stream  (Chicago,  etc.,  R.  Co.  v. 
Porter.  72  Iowa  426.  34  NW  286; 
Steele  v.  Sanchex,  72  Iowa  66,  S3  NW 
366,  2  AmSR  283:  Serrln  v.  Orefe.  67 
Iowa  196,  26  NW  227):  (2)  nor  en- 
title him  to  maintain  an  action  to 
recover  poasesslon  of  the  land  lying 
below  hfgh  water  mark  from  a  rail- 
road company  which  had  b^run  to 
occupy  the  same  with  its  roadbed 
while  the  river  was.  In  contempla- 
tion of  law,  navigable  (Wood  v-  Chi- 
cago, etc.  R.  Co.,  60  Iowa  466,  IK  NW 
284).  (2)  In  support  of  this  view 
the  court  said:  "The  case  is  some- 
what like  that  of  the  vacation  of  a 
street  The  boundary  of  the  land 
abutting  on  the  street  Is  not  changed. 
If  the  adjacent  owner  was  the  owner 
of  the  fee  to  the  middle  of  the  street, 
he  would,  of  course,  enjoy  whatever 
benefit  there  might  be  In  the  extin- 

gulshment  of  the  public  easement, 
ut  If  he  was  not  the  owner  of  such 
fee.  the  vacation  of  the  street  would 
not  confer  It.  In  respect  to  a  ripa- 
rian proprietor,  we  think  that  this, 
and  this  only,  can  be  said:  While  the 
stream  Is  navigable,  his  riparian 
rights  are  subject  to  the  public 
right  of  navigation;  after  It  is  de- 
clared non-navigable,  they  are  not." 
Wood  V.  Chicago,  etc,  R.  Co.,  supra, 
(4)  Conversely,  the  title  of  riparian 
owners  of  lands  bounded  on  nonnavi- 
gable waters,  which  extends  to  the 
center  of  the  stream,  is  not  affected 
by  a  subsequent  enactment  declaring 
the  stream  navigable.  Coovert  v. 
O'Conner,  8  Watts  (Pa.)  470;  Allen 
v.  Weber,  80  Wia  631,  60  NW  614,  27 
AmSR  61.  14  LRA  861. 

16.   Bee  cases  Infra  this  note. 

[a]  m  Oaocirtft  it  has  been  hold 
that  a  grant  of  land  bounded  by  tbe 
Chattahoochee  river  carries  to  the 
opposite  bank,  that  being  the  eastern 
boundary  of  Alabama.  Jonea  v. 
Columbus  Water  iMt  Co.,  18  Qa.  639. 

[b]  m  V«w  Tack  it  la  held  that 
the  riparian  owner  of  land  bounded 
on  the  Nli^ara  river  takes  only  to 
the  water.  Kingman  v.  Sparrow,  12 
Barb.  201.  See  also  Morgan  v.  King, 
30  Barb.  9  (discussing  the  rule). 

16.  U.  6. — ^Producers'  Oil  Co.  v. 
Hansen,  23S  U.  S.  326,  35  SCt  766,  69 
L..  ed.  1330:  Whlttaker  v.  UcBrlde. 
197  U.  S.  610,  25  SCt  530,  49  L.  ed. 
857:  Nlles  v.  Cedar  Point  Club,  175 
U.  S.  800,  20  act  124.  44  L.  ed.  171; 
Mitchell  V.  Smale.  140  U.  S.  406,  11 
SCt  819,  840.  35  L.  ed.  442;  Harden 
V.  Jordan,  140  U.  S.  371,  11  SCt  808. 
838,  36  L.  ed.  428  [aff  on  this  point 
16  Fed.  828];  Jefferia  v.  Bast  Omaha 


Land  Co.,  134  U.  S.  17S,  10  SCt  618. 
38  U  ed.  872;  St  Paul,  etc.  R.  Co. 
V.  Schurmelr,  7  Wall.  272,  19  L.  ed. 
74;  Brown  v.  Huger.  21  How.  806; 
In  re  Valley,  116  Fed.  983;  Ktrwan  v. 
Murphy,  88  Fed.  276,  28  CCA  348 
[app  dlsm  170  U.  S.  206,  18  SCt  692, 
42  L.  ed.  1009]:  Cobum  v.  San  Matao 
County,  76  Fed.  620;  Bix  p.  Davidson, 
67  Fed.  883:  Whitehurst  v.  McDonald, 
47  Fed.  767  [afC  62  Fed.  688,  8  CCA 
2141;  Forsvth  v.  Smala,  9  P.  Cmb.  No. 
4,960,  7  BlsB.  201;  Quicksilver  Min. 
Co.  V.  HIeka,  20  F.  Caa.  No.  11,608,  4 
Saw/.  688.  Contra  Granger  v.  Swart,^ 
10  V.  Caa.  No.  6,686,  Woolw.  88. 

Cat. — De  Watson  v.  San  Pedro,  etc., 
R  Co.,  168  CM.  620,  147  P  140;  Klrby 
v.  Potter,  138  Cal.  686.  72  P  338  [diet 
Freeman  v.  Bellegarde,  108  Cal.  179, 
41  P  289,  49  AmSR  76];  Hendricks  v. 
Feather  River  Canal  Co.,  188  Ca.1. 
423,  71  P  496. 

Ida.— Ulbrlght  V.  Baallngton.  20 
Ida.  639,  119  P  292.  294;  Cattig  v. 
Scott.  17  Ida.  606.  107  P  47;  Moss  v. 
Ramey,  14  Ida.  698,  96  P  618;  John- 
son V.  Johnson,  14  Ida.  661,  96  P  498, 
24  I.RAN8  1240;  Johnson  v.  Hurst, 
10  Ida.  308,  77  P  784. 

711. — Klnsella  v.  Stephenson,  266 
111.  869,  106  NE  960;  Peo.  v.  Bconomy 
Light,  etc.,  Co.,  841  111.  290,  89  NB 
760;  Albany  R,  Bridge  Co.  v.  Peo., 
197  111.  190,  64  NB  360;  Fuller  v. 
Shedd,  161  III.  462,  44  NB  286.  62 
AmSR  380,  88  LRA  146;  Fuller  V. 
Dauphin,  124  111.  642.  16  NB  917.  7 
AmSR  888:  Houck  v.  Tates,  82  IIU 
179;  Board  Trustees  Illinois,  etc.. 
Canal  v.  Haven,  10  111.  648;  Middle- 
ton  v.  Pritohard,  4  111.  610.  38  AmJ> 
112. 

Ind. — SIsor  V.  Logansport,  161  Ind. 
6S6,  60  NB  877,  44  LRA  814:  Tolles- 
ton  Club  V.  Clough,  146  Ind.  93,  42 
NB  647;  Tolleston  Club  v.  State.  141 
Ind.  197,  88  NB  214,  46  NB  690; 
Sphunr  v.  Moors.  120  Ind.  362,  22  NB 
319;  State  v.  Portsmouth  Sav.  Bank. 
106  Ind.  486,  7  NB  879;  Eldwards  v. 
Ogle,  76  Ind.  802;  Rldgway  v.  Lud- 
low, 68  Ind.  248;  Ross  v.  Fauat  64 
Ind.  471,  23  AmR  666:  Leonud 
Wood.  88  Ind.  A.  88,  70  NB  827. 

Iowa. — Hubbell  Dea  Moines,  166 
Iowa  681,  147  NW  »06;  State  v.  Uv 
Ingaton,  164  Iowa  81,  146  NW  81; 
Wi.tt  V.  Robblns,  160  Iowa  687,  141 
rrw  887;  Barrlnger  v.  Davis,  141 
Iowa  419,  120  NW  66;  Berry  v. 
Hoogendoom,  188  Iowa  487,  108  NW 
923;  Welch  v.  Browning.  116  Iowa 
690,  87  NW  430;  Schlosser  v.  Crulck- 
shank,  96  Iowa  414,  66  NW  344;  Grant 
v.  Hemphill,  92  Iowa  218,  69  NW  263, 
60  NW  618;  Ladd  v.  Osborne,  79  Iowa 
93,  44  NW  236;  Steele  v.  Sanchex,  72 
Iowa  66,  33  NW  366,  2  AmSR  233; 
Musser  v.  Hershey,  42  Iowa  356 : 
Boynton    v.    Miller,    22  Jowa  579: 
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ii^  merely  for  the  benefit  of  the  ^Temment  in 
ascertaining  the  quantity  of  land  in  the  sorvey  for 
which  it  requires  payment;*'  and  the  rules  adopted 
in  the  various  states  as  to  the  extent  of  the  title  of 
the  owner  of  land  bounded  on  rivers  and  other 
bodies  of  water  apply  in  the  east)  of  land  bounded 
on  meandered  waters."  Nevertheless,  while 
meander  lines  are  not  boundaries  in  the  sense  that 
they  limit  the  grantee's  title  within  the  legal  sub- 
division on  which  he  is  located,  he  cannot  derive 


Kraut  V.  Crawford,  18  Iowa  B49.  87 

*  Kan.— Dana  v.  Hurst.  S«  Kan.  947. 

J 22  P  1041;  Black  v.  Diver,  «8  Kan. 
04,  74  P  1123;  Stelnbuchel  v.  lAn«, 
69  Kan.  7,  Bl  P  886.  „ 

Ky.— Stoneatreet  v.  Jacobs,  118  Ky. 
746.  749,  82  BW  »6S,  1012.  26  KyL 
«28,  1015  tquot  Cyc];  Hunter  v.  Witt. 
BO  SW  986,  21  Kyli  36:  Vaughn  v. 
Foster,  47  SW  333.  20  KyL.  682; 
Kentucky  Lumber  Co.  v.  Green.  87 
Ky.  257,  8  SVF  439.  10  KyL  139; 
Churchill  V.  Gnin^,  6  Dana  99; 
Bruce  v.  Taylor.  8  J.  J.  Marsh.  160; 
Devaxhler  v.  Buford,  2  Ky.  Op.  612. 
See  also  Penrod  v.  Bruce,  61  BW  1, 
22  KyL  1697  (where  It  was  held  that 
the  rule  does  not  apply  where  the 
grantor  has  by  deed  oz  record  pre- 
viously conveyed  the  bed  of  the 
atream  to  another). 

La. — Perry  v.  Caddo  Levee  Dist,, 
182  La.  416,  61  S  611;  Bosafer  v.  Blen- 
vUle,  130  La.  429.  BS  9  137;  Hall  v. 
Bossier  Levee  Dist.,  Ill  La.  918,  86 
8  976. 

Mich.— Arnold  v.  Brechtel,  174 
Mich.  147.  158,  140  NW  610  [quot 
Cycl;  Oon  V.  Cougle,  118  Mleh.  307. 
76  KW  489.  42  LRA.  161;  Butler  v. 
Orand  Rapids,  etc.,  R.  Co.,  85  Mich. 
246.  48  NW  569.  24  AmSR  8*fcl^taner 
V.  bodd,  64  Mich.  474,  81  NW  209; 
Webber  v.  Pare  Marquette  Boom  Co., 
62  Htoh.  626,  SO  NW  409;  Fletcher 
V,  Thunder  Bay  River  Boom  Co..  61 
Mich.  277.  16  NW  646;  Pere  Mar- 
quette Boom  Co.  V.  Adams,  44  Mich. 
403,  6  NW  857;  Twogood  v.  Hoyt,  42 
Mich.  609,  4  NW  44S:  Maxwell  v.  Bay 
City  Bridge  Co.,  41  Mlch.  468.  S  NW 
639;  Bay  City  Gas  Light  Co.  v.  In- 
dustrial Wks.,  28  Mich.  182:  Lorman 
V.  Benson,  8  Mich.  18.  77  AmD  486; 
Hill  V.  Bowers,  1  Mich.  N.  P.  61. 

Minn. — Tucker  v.  Mortenaon,  126 
Minn.  214,  148  NW  60;  Sherwln  v. 
Bltzer.  97  Minn.  262,  106  NW  1046; 
Kleven  v.  Gunderson,  96  Minn.  24b, 
104  NW  4;  Hanson  v.  Rice,  88  Minn, 
278.  92  NW  982;  Security  Land,  etc., 
Co.  v.  Burns,  87  Mlnn.,97,  91  NW  804, 
«4  AmSR  684,  63  LRA  167  [afiC  193 
U.  S.  167,  24  set  425,  48  L.  ed.  6621; 
Olson  V.  Thorndlke,  76  Minn.  899.  79 
NW  399;  Bverson  v.  Waseca,  4  4 
Minn.  247,  46  NW  405;  St.  Paul,  etc., 
m.  Co.  V.  First  Div.  St.  Paul,  etc.,  R. 
Co.,  26  Minn.  81,  49  NW  803;  Schur- 
meler  v.  St.  Paul,  etc,  R.  Cf>-,  10 
JMlnn.  82,  88  AmD  69  [aff  7  WalL 
(U.  S.)  272.  19  L.  od.  74J. 

Mo.-~Ben8on  v.  Morrow,  61  Mo. 
S46. 

Nev. — Reno  Brewing  Co,  v.  Pack- 
ard. 31  Nev.  423.  103  P  416,  104  P 
801;  Shoemaker  v.  Hatch.  IS  Nev. 
261. 

N.  T.~Yates  t.  Van  De  Bogart,  66 
N.  T.  826. 

N.-  D. — Heald  v.  TumlBko,  7  N.  D. 
422,  76  NW  806. 

Oh. — June  v.  Purcell,  26  Oh.  St. 
296;  Oavtt  v.  Chambers,  2  Oh.  496; 
Chesbrough  v.  Head,  23  .  Oh.  Clr.  Ct 
427.  See  also  James  v.  Howell,  41 
Oh.  St.  696;  Dayton  v.  Cooper  Hy- 
draulic Co..  10  OhSftCP  192,  Tohl^ 
496. 

Okl.— Ptovina  v.  Levi,  6  Okl.  94.  50 
P  81. 

Or. — Johnson  v.  Tomllnson.  41  Or. 
198,  68  P  406;  Bamhart  v.  Ehrhart. 
83  Or.  274.  64  P  19B;  Turner  v. 
Parker,  14  Or.  349,  12  P  495;  Weiss 
V.  Oregon  Iron,  etc..  Co.,  13  Or.  496, 
11  P  266;  Johnson  v.  Knott,  12  Or. 
808,  10  P  418;  Moore  v.  Willamette 


Transp.,  etc..  Co.,  7  Or.  266;  Minto  v. 
Delaney.  7  Or.  837. 

Pa. — Wood  V.  Appal,  68  Pa.  210. 

8.  D.— Fllstrad  v.  Madlaon.  26  8.  D. 
467,  162  NW  796:  Olson  v.  Hunta- 
mer,  6  8.  D.  264.  61  NW  479. 

Tenn. — Holbert  v.  3EDdens.  6  204, 
40  AmR  26. 

Tex.— PtUUlM  v.  Ayrw,  46  Tex. 
601;  Griffin  v.^iarbee.  29  Tex.  Civ.  A. 
326.  68  SW  698;  Bland  v.  Smith. 
(Civ.  A.)  4S  SW  49. 

Utah.— Hinckley  v.  Peay,  22  Utah 
21,  60  P  1012:  Knaudsen  v.  Omanson, 
10  Utah  124,  37  P  260;  Poynter  v. 
Chlpman,  8  Utah  442,  32  P  690. 

Wash. — State  v.  Cowlits  County 
Super.  Ct.,  84  Wash.  252,  146  P  609; 
Sartori  v.  Denny-Renton  Clay,  etc., 
Co.,  77  Wash.  166,  1S7  P  494;  Johnson 
V.  Brown.  33  Wash.  588,  74  P  677; 
Waehougal,  etc.,  Transp.  Co.  v.  Dal- 
les, etc.,  Nav.  Co.,  27  wash.  490,  68 
P  74;  Maynard  v.  Puget  Sound  Nat. 
Bank.  24  Wash.  455,  64  P  764;  Cogs- 
well y.  Forrest.  14  Wash.  1.  48  P 
1098. 

Wis. — Brown  v.  Dunn,  135  Wis. 
374.  115  NW  1097;  Walls  v.  Cunning- 
ham, 123  Wis.  346,  101  NW  696;  Lally 
v.  Rossman,  82  Wis.  147.  51  NW 
1132;  Whitney  v.  Detroit  Lumber 
Co.,  78  Wis.  240.  47  NW  426rChandos 
V.  laack,  77  Wis.  673,  46  NW  803.  20 
AmSR  139,  10  LRA  207;  Menasha 
Wooden  Ware  Co.  v.  I^wson,  70  Wis. 
600,  36  NW  412;  Boorman  v.  Sun- 
nuchs,  42  Wis.  273 ;  Shufeldt  v. 
Spauldlnt_  37  Wis.  862;  Wright  v. 
Day,  38  Wis.  260:  Martin  v.  Carlln, 
19  Wis.  454,  88  AmD  696;  Jones  v. 
Pettibone,  2  Wis.  308. 

Contra  Harrison  v.  Stipes.  34  Nebr. 
481.  61  NW  976;  Blssell  v.  Fletcher. 
19  Nebr.  726,  28  NW  303;  Lammers 
V.  Nlssen,  4  Nebr.  246. 

[a]  Oorrespondeaoe  of  Uxw  and 
ftuaBttty. — The  fact  that  the  number 
of  acres  recited  In  a  government 
patent  corresponds  with  the  quantity 
within  the  meander  line  along  a 
navigable  lake  wtU  not  prevent  the 
patentee  from  claiming  Uie  land  be- 
tween the  meander  line  and  the 
shore  line.  Schlosser  t.  CnilOkshank, 
96  Iowa  414,  65  NW  844. 

Cb]  The  tena  'Vraotioaal,*'  as  used 
in  describing  a  section  of  land  partly 
within  and  partly  without  a  meander 
line,  refers  simply  to  the  circum- 
stance that  the  section  does  not  con- 
tain six  hundred  and  forty  acres  of 
dry  land,  and  does  not  bound  the 
same  by  the  meander  line.  ToUeston 
Club  v.  State.  141  Ind.  197,  88  NE 
214,  40  NB  690. 

17.  Arnold  t.  Brechtel,  274  Hldi. 
147,  140  NW  610. 

18.  U.  8.— Produoers*  Oil  Co.  v. 
Hansen,  288  U.  8.  885,  85  SCt  765,  69 
L.  ed.  1880;  Indiana  v.  Milk,  11  Fed. 
889,  11  Bias.  197  (nonnavljgable  lake). 

III.— Fuller  V.  8h«dd,  foi  111.  462. 
44  NE  286,  62  AmSR  280.  88  liRA  146 
(nonnavlmble  lake):  Fuller  v.  Dau- 
phin, 124  ni.  642,  16  NB  917,  T  AmSR 
388  (slough);  McCormick  v,  Huse,  78 
III.  262  (where  It  was  held  that  the 
purchaser  of  a  ftaotlonal  section  bor- 
dering on  a  navigable  stream  takes 
only  to  the  meander  lines  as  (txed 
by  the  government  survey);  Board 
Trustees  lUlnols,  etc..  Canal  v. 
Haven.  10  111.  648  (nonnavlgable 
stream). 

Ind.— ToUeston  Club  v.  State,  141 
Ind.  197,  38  NE  214,  40  NE  690  (non- 
navigable  river);  Stoner  v.  Rice,  121 
Ind.^1.  22  NB  968.  6  LRA  387  (non- 
navigable  lake);  Ross  v.  Fauat,  64 


title  to  land  on  another  l^al  subdivision." 

70]    (h)  UmitatlQiis  aaid  Exoaptioiis  to  BnU. 

The  general  rule  is  subject  to  several  well  defined 
exceptions.  Fubiie  officers  in  makii^  sales  may 
adopt  the  meander  line  as  a  boundary,  and  if  the 
meander  line  is  actually  or  by  necessary  implication 
made  a  boundary  of  the  land  sold  such  boundary 
will  stand  as  any  other  boundary  named  or  de- 
scribed.*" So  if  there  is  no  body  of  water  corre- 
sponding to  the  meander  line,  to  which  the  owner- 

Ind.  471,  23  AmR  666  (nonnavlg«bl« 
stream). 

Iowa. — Carr  v.  Moore,  119  Iowa 
162,  98  NW  62,  97  AmSR  292  (hold- 
ing that  since,  under  the  laws  of 
Iowa,  the  title  derived  from  the  fad- 
eral  government  to  land  abuttlns  on 
meandered  waters  extends  only  to 
high  water  mark,  the  rights  or  the 
owners  of  such  land  cannot,  on  the 
drylng-up  of  such  watsrs,  ba  aa- 
tended  beyond  the  boundarlea  flxad 
by  the  original  patents,  azeapt  by 
accretion  or  rallcuon). 

Kan. — Wood  v.  Fowler,  26  Kan. 
682,  40  AmR  220  .(navigable  river). 
See  also  Stelnbuchel  v.  Lane,  69  Kan. 
7,  51  P  886. 

Mich.— GofC  V.  Congle.  118  Mich. 
807,  76  NW  489.  42  LRA  161;  Grand 
Rapids  Ice,  etc.,  Co.  v.  South  Grand 
Rapids  Ice  Co.,  102  Mich.  227,  60  NW 
681,  47  AmSR  616,  26  LRA  SIS  (nav- 
igable lake);  Jones  v.  Lee,  77  Uich. 
86,  48  NW  856  (navigable  lake): 
Clute  V.  Fisher,  66  Mich.  48,  SI  NW 
614  (inland  lake);  Twogood  v.  Hoyt, 
42  Mich.  609,  4  NW  445  (river).  But 
Bee  La  Plalsance  Bay  Harbor  Co.  v. 
Monroe.  Walk.  1E6  (where  It  was 
held  that  on  meandered  streams  the 
riparian  owner  takes  no  part  of  the 
bed). 

Nebr. — McBrlde  v.  Whitaker,  C6 
Nebr.  137.  90  NW  966  [aff  197  VS.  S. 
510,  26  SCt  630.  49  L.  ed.  867]  (In 
holding  that  the  grant  of  land  on  a 
nonnavlgable  river,  made  by  the  gen- 
eral government  with  reference  to 
the  piat  of  the  survey,  which  shows 
a  meandered  line  along  the  river 
bank,  conveys  to  the  grantee  such 
unsurveyed  Islands  or  parts  of  Is- 
lands as  lie  within  that  limit). 
Compare  Nebraska  cases  supra  note 
16. 

Pa. — Conneaut  Lake  Ice  Co.  v. 
Quigley,  225  Pa.  605,  74  A  648  (hold- 
ing that,  where  a  meandered  lake  Is 
nonnavlgable  In  fact,  the  patentee  of 
land  bordering  on  It  takes  to  the 
middle  of  the  Take). 

Wash. — Newell  v.  Loeb,  77  Wash. 
182,  137  P  811;-  Washougal.  etc., 
Tranap.  Co.  v.  Dalles,  etc.,  Nav.  Co., 
27  Wash.  490,  68  P  74  (holding  that 
United  States  grants  of  public  lands 
bordering  on  navigable  rivers  convey 
title  to  the  line  of  ordinary  high 
water  mark  of  such  rivers,  regard- 
less of  the  river  meander  Ilnea,  thus 
making  such  high  water  mark  the 
boundary  of  such  grants  In  all  cases 
where  the  meander  line  was  run 
above  such  high  water  mark;  and  the 
state  cannot,  ay  deed  or  otherwise, 
convey  any  lands  above  such  hl^ 
water  mark  by  reason  of  Its  owner- 
ship of  the  tide  and  shore  lands 
bordering  thereon). 

Wis. — ^Boorman  v,  Bunnuchs.  42 
W1&  288  (nonnavlgable  lake);  Jonss 
v.  Pettibone,  8  WTa  808  (navigable 
stream). 

See  Ford  v.  Com.,  166  Ky.  428,  430. 
160  SW  1080  [quot  Cyc]. 

19.  Brown  v.  Clements,  8  How. 
(U.  S.)  660,  11  L.  ed.  767;  Palmer  v. 
Dodd,  64  Mich.  474,  81  NW  209:  Key- 
ser  V.  Sutherland,  69  Mleh.  46S,  26 
NW  886;  Wilson  V.  Hoffman,  64 
Mich.  2«,  20  NW  87. 

BO.  ToUeston  Club  v.  State.  141 
Ind.  197,  88  NE  214,  40  NE  690;  Tol- 
leston  Club  v,  Llndgren,  29  Ind.  A. 
448,  77  NE  818.  To  same  effect  Nlles 
V.  Cedar  Point  Club.  86  Fed.  45,  29 
CCA  6  [alf  176  U.  B.  800.  20  SCt  124, 
44  L.  ad.  171], 

VilaBQ^a 
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ship  of  the  holders  of  the  adjoining  subdivieions 
eon  extend,  then  the  meander  line  limits  the  extent 
of  the  land  conveyed.'*  And  the  same  is  the  case 
where  the  land  between  such  line  and  the  water 
is  platted  as  a  separate  survey."  So  if  a  meander 
line  is  established  at  such  excessive  distance  from 
the  aetoal  shore  as  to  leave  between  its  coarse  and 
the  shore  an  excess  of  imsurveyed  land  so  great 
as  clearly  and  palpably  to  indicate  fraud  or  mistake 
in  the  survey,  then  the  court  will,  for  equitable  rea- 
sons, treat  the  meander  line  as  a  boundary.*^ 
^ally  another  limitation  or  modification  of  the 
general  role  stated  in  the  preceding  section  has 
been  recognized  and  applied  to  the  effect  that, 
Inhere  the  meander  line  is  drawn  on  one  side  of 
one  of  the  r^olar  survey  lines,  either  section  line, 
one-fourth  line  or  one-sixteenth  line,  the  boundaries 
cannot  be  extended  across  such  line  in  order  to 
reach  the  water  front,  especially  where  such  survey 
line  appeared  on  the  governlnent  plats  as  the 
boundtuy  of  another  lot  or  subdivision  conveyed  to 
someone  else.^  This  last  mentioned  limitation, 
however,  can  have  no  restrictive  effect  where  the 
eoQtour  of  the  shore  is  very  similar  to  that  shown 


by  the  meander  line,  and  where  no  other  lands  are 
conveyed  or  surveyed  by  the  ITuited  States,  which 
even  by  a  projection  of  their  lines  to  the  shore  can 
interfere  with  the  projection  of  the  grantee 's 
lines."  So  it  has  no  application  where  the  meander 
line  frequently  crosses  the  survey  line,  thus  ooiv- 
clusiyely  refuting  the  inference  that  the  govern- 
ment intended  that  the  lot  line  should  be  confined 
within  the  survey  lines." 

[$  71]  (c)  When  Bounded  by  iVrtiflcial  Waters 
— aa.  In  Oeneral — (aa)  Oanala,  Ditches,  and  Mill 
Baces.  The  owners  of  land  lying  on  eanals,  ditches, 
or  mill  races  will  usually  take  to  the  center  line 
thereof,"  in  the  absence  of  a  clear  showing  of  in- 
tent to  the  contrary  in  the  grant  or  conveyance 
from  which  such  owners  derive  their  title.*"  How- 
ever, the  presumption  that  the  owner  takes  to  the 
center  is  not  one  of  law,  and  may  be  re- 
butted.*' 

72]  (bb)  Fonda.  Subject  always  to  a  mani- 
fest intention  to  the  contrary,  apparent  on  the  faee 
of  the  instrument,"  a  grant  or  conveyance  of  land 
bounded  generally  on  an  artificial  pond  will  be 
construed  as  extoiding  to  the  middle  or  thread 


Ifay  29,  1852  (1  Rev.  St.  [1862]  p 
fTI  c  104)  r«KUlataa  the  sale  01 
evunp  landA  donated  by  the  United 
States,  authorises  the  county  auditor 
Knd  conntT  treajiurer  to  be  toe  state's 
aceats  to  sell  the  lands,  and  directs 
that  each  tract  offered  for  wJe  shall 
be  Kid  to'  the  hlihest  bidder  for  not 
less  than  one  dollar  and  twenty-live 
cents  per  acre,  etc.  A  government 
survey  of  a  section  showed  a  me- 
ander line  alone  the  margin  of  a 
marsh  adjacent  to  a  river  paaslnB 
through  the  section.  The  section  was 
•elected  by  the  etate  as  awamp 
lands.  The  state  conveyed  tta*  land 
la  the  section  within  the  meander 
line  by  lots,  and  the  Qtiantlty  of  land 
In  each  lot  was  given.  The  price 
ptid  warn  based  on  the  quantity 
BUted.  It  was  held  that  the  meander 
line  was  adopted  as  the  boundary  Une 
of  each  lot  eold,  and  the  purchaser 
could  not-  claim  the  marsh  land  be- 
tween the  meander  line  and  the 
lirer.  Tolleston  Club  T.  Llttdfren,  89 
Ind.  A  44S.  77  NB  tl9. 

n.  U.  9. — French-Olenn  Live 
Stock  Co.  V.  Sprlnver,  186  V.  8.  4T, 
U  set  Bn,  49  U  ed.  800:  Nlles  v. 
Cedar  Point  Club,  17S  V.  B.  SOO,  20 
set  114,  44  Ij.  «d.  171:  Home  v. 
Bmltb,  IBS  V.  8.  40,  IS  BCt  988,  40 
L.  ed.  81.  . 

111.— Puller  V.  Shedd.  161  til.  488, 
44^N8  SSC,  S>  AmSR  880,  88  UtA 

Iowa. — Barrlnger  v.  Davis,  141 
Iowa  418,  ISO  NW  66:  Carr  v.  Hoore, 
11»  Iowa  162,  98  NW  62,  97  AmSR 
li:;  Schlosaer  v.  Hemphill,  118  Iowa 
*K.  90  NW  842;  Schlosaer  v.  Cruck- 
■bank,  90  Iowa  414,  66  NW  844: 
Grant  v.  Hemphill,  92  Iowa  218,  69 
NW  268.  00  NW  018. 

Hlnn.— Seourlty  lAnd,  etc.,  Co.  v. 
Bums,  87  Uinn.  97,  91  NW  S04,  94 
AmSR  684,  68  LRA  167  [aff  198  U.  S. 
1(1,  24  set  426.  48  L.  ed.  668]. 

Or. — Prench-Olenn  Lilve  Btoek  Co. 
T.  Springer,  86  Or.  812.  68  P  102. 

Wia — Whitney  v.  Detroit  Lumber 
Co..  IS  Wla.  240.  47  MW  426.  And 
«ee  Brown  v.  Dann,  136  Wis.  874,  877, 
i78,  115  NW  1097. 

'The  boundaries  of  fractional  lots 
vill  not  be  Indefinitely  extended 
where  they  appear  by  the  govern- 
ment plat  to  abut  on  a  body  of 
nter  which  In  fact  has  never  ex- 
isted at  anbstantlally  the  place  in- 
dicated on -the  plat.  In  such  excep- 
tional cases,  the  supposed  meander 
line  wilt.  If  consistent  with  the  other 
calls  and  distances  Indicated  on  the 
.put,  mark  the  limits  of  the  survey, 
vid  be  held  to  be  the  boundary  line 
ot  the  land  It  delimits."  Security 
Und.  etc,  Co.  v.  Bums,  87  Minn.  97. 
Its.  91  NW  804,  84  AmSR  084,  68 


LRA  167  [aff  19S  V.  8.  187,  84  SCt 
426,  48  L.  ed.  662]. 

Sa.  James  v.  Howell,  41  Oh.  8t 
096. 

83.  Barrlnger  v.  Davis,  141  Iowa 
419,  120  NW  06:  Olson  v.  Thorndlkeb 
76  Minn.  899,  79  NW  39»:  Cawlfleld 
V.  Smyth.  69  Or.  41,  138  P  227:  Little 
V.  PHerson,  86  Or.  61,  66  P  807;  Barn- 
hart  V.  Enirhart.  33  Or.  274,  64  P  196. 
See  also  Mitchell  v.  Smale,  140  U.  S. 
406,  11  SCt  819,  840.  86  L  ed.  441 
(dlBouasing  the  rule). 
^  8«,  Underwood  v.  Smith,  UOS  Wis. 
884,  86  NW  884:  Lally  vTRoMman, 
82  Wis.  14T.  61  NW  1188;  Whitney 
v.  Detroit  Lumber  Co.,  78  Wis.  240, 

47  NW  486. 

.  S*!^^-'??  ^'  l^unn*  H«  "Wla.  874, 
116  NW  1097. 

■e-^rown  v.  X>uiui.  IIS  WIfc  874. 

116  NW  1097. 

87.    Conn. — Qoodyear  v.  Bhanahan. 

48  Conn.  204  (canal);  Agawam  Canal 
Co.  V.  Edwards,  36  Conn.  470  (canal); 
Warner  v.  Southworth,  0  Conn.  471 
(ditch). 

Me.~Morrl8on  v.  Keen,  8  Me.  474 
(mill  stream). 

N.  H. — Dunklee  v.  Wilton  R.  Co., 
24  N.  H.  489  (raceway). 

N.  M.— Tagllaferri  v,  Grande.  10 
N.  M,  486.  483,  180  P  710  [quotCyo] 
(acequlas). 

N.  Y.— Warren  v.  atoversvUle,  81 
App.  Dlv.  291,  293,  SO  NYS  918  {aff 
IDS  App.  Dlv.  239,  98  NYS  1009.  and 
olt  Cycl. 

N.  C. — Cansler  v.  HanOerson,  04 
N.  C.  408  (ditch). 

Wis. — Lawson  v.  Mowry,  68  Wl* 
219,  9  NW  280  (canal). 

See  Boston  v.  Richardson,  18  -Allen 
(Mass.)  146  (discvsains  the  rule). 

Contra  Morgan  v.  Baaa,  14  Fed. 
464  (canal). 

_[a]   JnpUMtlaas  of  ««l«^a> 

Where  dufsrent  landowner*  who 
owned  the  land  on  both  sides  of  a 
canal  exchanged  interests,  one  con- 
veying his  land  on  the  east  of  the 
canal  and  the  other  his  land  on  the 
west  of  the  canal,  both  describing 
the  land  as  bounded  "on  said  canal,'' 
It  was  held  that  the  middle  of  the 
canal  was  the  boundary  between 
them.  Agawam  Canal  Co.  v. 
Edwards,  36  Conn.  470.  (S)  Where 
a  mill  stream  flowed  through  certain 
lands  which  belonged  to  one  owner, 
and  he  sold  those  lying  to  the  north 
and  the  east  of  the  stream,  the  cen- 
ter of  the  stream  was  held  to  be  the 
boundary.  Morrison  v.  Keen,  8  Me. 
474. 

[b]  Hi  Sagland  It  has  been  re- 
cently held  that  the  presumption  of 
law  that  where  a  piece  of  land  is 
conveyed  which  is  bounded  by  a  non- 


navigable  river  or  a  public  highway 
the  oonvmranee  paasea  the  moiety 
of  the  soil  of  the  rJv*r  or  highway 
doea  not  amir  In  the  oase  of  a  canal. 
CHiamber  (3oll1orr  CO.  V.  Roehdal* 
Canal  Co..  C18981  A.  C.  604. 

88.  Ala,.— JenlclnB  v..  (3oopar,  80 
Ala.  419.  I 

(3onn. — Bishop  v.  Beeler,  18  Conn. 
888. 

Mass.— Whitman  t.  Boston,  otc,  R. 
Co.,  8  Allen  188. 

Mich.— NIOholB  ▼.  New  England 
Furniture  Co.,  100  Mloh.  880.  6S  ttW 
166. 

N.  M.— TagliafwTt  v.  Orand^  IS 
N.  M.  480,  492,  120  P  781  [ouot  CyoL 

N.  Y.—HotC  V.  TcrtMT,  SSlBarb.  sA 
[aff  60  N.  Y.  633]. 

W.  Va. — Carter  v.  CSiesapeake,  etc, 
R.  Co.,  26  W.  Va.  644.  63  AmR  116. 

[a]  Beferemoe  to  uiv  o>  plan.— A 
deed  of  a  lot  bounded  on  a  canal, 
referring  to  a  plan  by  which  the 
boundary  appears  to  be  on  the  side 
of  the  Canal,  conveys  title  to  the  land 
merely  up  to  the  walls  of  the  canal 
aa  they  then  existed  and  were  de^ 
Hneated  -on  the  plan.  Whitman  v. 
Boston,  etc.,  R.  Co.,  3  Allen  (Mass.) 
138.  To  same  effect  HofT  v.  To  bey, 
00  Barb.  847  [aff  66  N.  Y.  0331. 

as.  Warren  v.  Gloverevllle,  81 
App.  Dlv.  291,  298,  80  NYS  918  [aff 
106  App.  Dlv.  239,  93  NYS  1009,  ahd 
cit  CycT. 

80.  KIngsland  v.  Chittenden,  61 
N.  Y.  018  Taff  6  Lans.  16]:  Jones  v. 
Parker,  99  N.  C.  18,  6  BB  388:  Allen 
T.  Weber,  80  Wis.  631,  60  NW  614. 
87  AmSR  61,  14  LRA  361. 

[a]  OoaTeyanee  held  to  maalfMi 
eontssTT  intentlon^A  deed  from  a 
bank  of  property  mortgaged  to  It 
oonveyed  to  Q  all  Its  interest  In  a 
oartain  pieca  of  land,  containing  one 
acre  and  seven  poles,  more  or  less, 
bounded  northerly  and  easterly  by  a 
mill  pond  belonging  to  R,  with  all 
the  privileges  mentioned  In  a  deed 
given  by  R  to  said  O  "this  day  and 
subject  to  all  the  restrictions  and 
reservations  therein  mentioned."  On 
the  same  day  that  the  deed  from  the 
bank  was  executed.  R.  being  then  tha 
owner  of  the  equity  of  redemption 
from  mortgages  held  by  the  bank, 
conveyed  the  premises  to  O  by  a 
deed,  describing  the  property  as  con- 
taining one  acre  and  seven  poles, 
more  or  less,  and  extending  north 
and  east  "to  the  edge'of  my  Mill 
Pond,"  and  the  ^antee  was  given 
the  privilege  of  ntllng  up  the  mill 
pond  on  the  northerly  and  easterly 
sides  of  the  premises  conveyed,  "one 
rod  in  width  from  the  lines  above 
described."  The  deeds  were  acknowl- 
edged on  the  day  of  f^gtr  ^«0i 
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of  the  ordinal  stream.'^  A  timitation  on  this  prin- 
«iple  u  that  vhere  an  artificial  pond  has  existed 
until  it  is  a  well  ^own  landmark  and  is  considered 
a  permanent  body  of  water,  and  to  have  acquired 
in  the  commimity  boandaries  as  well  defined  as 
natural  lakes,  the  rule  r^arding  boundaries  is  the 
same  as  that  applied  to  natural  lakes.""  Where  a 
boundary  is  fixed  at  the  bank  of  a  pond,  a  subse- 
quent change  in  the  height  of  the  water  will  not 
affect  the  boundary  as  so  fixed." 

[$  73]  bb.  Natural  Bodies  Artifldally  Kain- 
taJjied.  Land  bounded  on  a  pond  extends  only  to 
the  margin,  and  the  margin  of  the  pond  as  it  ex- 
isted at  the  time  of  the  conveyance  is  the  limit 
whether  the  pond  was  then  in  its  natural  state,  or 
xaised  above  it  by  a  dam,  or  depressed  below  it  by 
the  deepening  of  its  outlet;"  but  when  the  maiguL 
varies  at  different  seasons  of  the  year,  a  grant 
bounded  by  a  pond  will  include  all  the  Iwd  that  is 
uncovered  what  the  water  is  at  its  lowest."  And 
if  the  dam  is  removed  or  the  trendi  filled  up  so  as 


to  restrict  the  watera  to  the  original  natural  basin, 
the  boundary  will  again  revert  to  the  line  of  the 
original  low  water  mark."  The  conversion  of  a 
natural  fresh  water  pond  or  lake  into  a  salt  one 
by  artificially  connecting  it  with  the  sea  m^es  no 
change  in  the  boundaiy;  but  it  shifts  with  the  ordi- 
nary natural  change  in  the  low  water  naark.*^ 

74]  (4)  What  Oonstitntes  High  or  Low  Water 
lurk— (a)  In  Tidawaten.  High  water  mark  by 
the  civil  law  is  the  water  line  as  high  up  as  the 
greatest  winter  flood  tide  rose."  By  the  common 
law  in  tidewaters,  high  and  low  water  marks  are 
the  limits  within  which  the  tide  ordinarily  ebbs  and 
flows.*  The  "usual"  or  "ordinary"  high  water 
mark,  constituting  the  boundary  of  a  person  *9  lands 
on  a  tide  bay,  is  not  the  limit  of  the  monthly  roring 
tides,  but  the  limit  reached  by  the  neap  tidea.^ 

[$  75]  (b)  In  Nontidal  Waters.  In  streams, 
lakes,  or  ponds  in  .which  the  tide  does  not  ebb  or 
flow,  low  water  mark  is  the  point  to  which  the 
water  reoedes  at  its  lowest  ordinary  stage/^  and 


and  wer«  recorded  the  same  day  In 
the  same  book  on  consecutive  paflres. 
It  was  held  that  the  prooerty  con- 
veyed extended  to  the  south  and  west 
edge  of  the  mill  pond,  and  not  to  the 
thread  of  a  stream  and  a  river  run- 
ning alone  the  north  and  east  edge 
-of  the  mill  pond.  Whitney  v.  HUler, 
20S  Mass.  448,  91  NB  855. 

31.  Cons.— Mill  River  Woolen 
lUf.  Co.  V.  Smith,  34  Conn.  4«2. 

Me.— UanAur  v.  Blake,  62  He.  K; 
Bnuitord  v.  Creaeey.  46  Ma.  9:  Rob- 
inson V.  White,  48  Me.  809;  Lowell 
T.  Robinson,  16  He.  S67.  SS  AmD  671: 
Hathome  v.  Stlnson,  IS  Me.  181,  88 
AmD  167.  Compare  Stevens  v.  lans. 
76  Me.  187,  49  AmR  609  (holding  that 
a  boundary  "by  the  shore"  of  a  pond 
conveys  to  low  water  marlc). 

Mass. — Phlnney  v.  Watts,  8  Oray 
269.  69  AmD  288:  Waterman  V.  John- 
son, 18  Pick.  26i. 

N.  Y.— Wheeler  v.  Splnola,  54  N.  Y. 
877. 

Vt.— Holden  v.  Chandler,  61  Vt 
291.  18  A  810. 

Va. — Providence  Porge  Fishing, 
etc..  Club  V.  Miller  Mfg.  Co.,  117  Va. 
129,  88  SB  1047. 

Contra  Boardman  v.  Scott,  108  Oa. 
404.  80  SB  982,  61  LRA  178  and  note. 

And  compare  Roberts  v.  Decker, 
120  Wis.  lifa,  97  NW  619  (holding 
that  a  conveyance  bounded  by  an  ar- 
tificial pond  does  not  carry  to  the 
center  of  the  pond,  but  merely  to  the 
shore;  but  where  the  pond  la  merely 
an  enlargement  of  a  stream  by  the 
erection  of  a  dam  the  grant  will 
carry  to  the  center  of  the  pond). 

See  also  Infra  S  78. 

ta]  A  stone  reservoir  fifty  feet 
wide,  used  to  store  water  for  ex- 
tinguishing fires  and  separated  from 
the  adjoining  land  by  an  Iron  fence, 
possesses  none  of  the  characteristics 
of  a  brook,  and  Is  subject  to  none  of 
the  uses  that  attach  to  a  brook  which 
divides  the  land  of  adjoining  owners. 
DlUon  V.  Burke,  78  N.  H.  689,  63  A 
927. 

39.  Patapseo  Quano  Co.  v.  Bowers- 
White  Lumber  Co.,  146  N.  C.  187.  69 
SB  638,  12S  AmSR  478.  18  LRANS  81. 
See  also  Waterman  v.  Johnson,  18 
Pick.  (Mass.)  261  (discussing  the 
mle>. 

9S.  Cook  V.  MeClure.  58  N.  Y.  487, 
17  AmR  870:  Holden  v.  Chandler,  61 
Vt.  291,  18  A  810;  Bddy  v.  St  Mars, 
63  Vt.  468,  88  AmR  696.  See  also 
Hull  V.  Puller,  4  Vt.  199  (whers  It 
was  held  that  a  deed  describing  a 
boundary  line  of  land  as  running  up 
a  river  to  a  certain  falls  "thence 
continuing  to  run  In  such  a  direction, 
as  to  Include  a  mlU  yard,  and  the 
whole  of  a  mill  pond,  which  may  be 
raised  by  a  dam  on  said  falls,  to  a 

i certain]  road."  determines  the 
otindary  of  the  land  itself  and  the 


height  to  which  the  pond  may  be 
raised);  and  infra  S  73. 

M,  Bradley  t.  Rice,  18  Me.  198,  29 
AmD  601.  Compare  Supra  I  72. 

85.  Wood  V.  Kelley,  80  Me.  47; 
Paine  v.  Woods,  108  Masa  160;  Bos- 
ton V.  Richardson.  105  Mass.  861. 
Compare  Waterman  v.  Johnson,  13 
Pick.  (Mass.)  261  (discussing  the 
rule). 

86;  Bradley  V.  Bice,  18  Me.  198, 
89  AmD  601;  Hathorne  v.  Sttnson,  12 
Me.  188,  88  AmD  167:  Waterman  v. 
Johnson,  18  Blek.  (Mass.)  261;  8 
Washburn  Real  Prop.  (5th  ed)  p 
448. 

ST.  Wheeler  v.  Splnola,  84  N.  T. 
377;  3  Washburn  Real  Prop.  (6th  ed) 
p  444. 

88.  Galveston  v.  Henard,  23  Tex. 
849;  Blundel)  v.  Catterall,  6  B. 
Aid.  268,  7  BCL  162,  lOB  Reprint 
1190;  Institutes  lib  11  tit  I  pp  1-6. 
See  also  La.  Civ.  Code  art  4. 

[a]  Me«lean  law,i — ^Land  described 
as  bounded  by  the  seashore  has  been 
held  to  carry  the  grant  only  to  the 
line  of  extraordinary  high  tide  In 
California,  that  being  the  rule  under 
the  original  Mexican  law.  More  v. 
Masslnl,  37  Cal.  432.  But  see  Valen- 
tine V.  Sloes,  103  Cal.  215,  87  P  326, 
410  (where  It  was  said:  ''It  Is  con- 
tended that  the  rule  laid  down  In 
More  V.  Masslnl,  87  Cal.  482,  deter- 
mines In  favor  of  defendants,  that 
the  line  of  the  survey  does  not  ex- 
tend beyond  what  counsel  are  pleased 
to  call  the  'Mexican  sbore.^  The 
eases,  however,  are  not  alike.  1. 
There  were  indications  In  the  case 
of  More  v.  Masslnl  that  the  survey 
was  Intended  to  be  bounded  by  the 
beach.  Here  there  Is  no  mistaking 
the  fact  that  the  survey  was  In- 
tended to  pass  the  line  of  the  'Mex- 
ican shore;  2.  The  decree  waa  ren- 
dered In  a  common-law  court,  and 
the  language  used  must  be  given  the 
meaning  attached  to  it  by  the  com- 
mon law;  and  8.  The  'Mexican  shore* 
Is  not  shown  to  be  a  visible  and  ob- 
vious natural  boundary  or  monu- 
ment"). 

38.  U.  S.--Howard  v.  Ingeraoll,  IS 
How.  881,  14  L.  ed.  189;  The  Abby.  1 
F.  Cas.  Ko.  14,  1  Mason  860;  U.  8.  v. 
Orush,  26  F.  Cas.  No.  16,888.  5  Mason 
290;  Walker  v.  Marks,  29  P.  Cas.  No. 
17.078,  8  Sawv.  168  [afl  17  Wall.  648, 
21  L.  ed.  744T. 

Cal^Ward^v.  Mulford.  88  Cal.  886; 
Roudell  V.  Fay,  88  Cal.  364;  Pec.  v. 
Morrill.  86  Cal.  386;  Teschemaehu-  v. 
Thompson,  18  Cal.  11,  79  AmD  151; 
Blchelberger  v.  Mills  Land,  etc.,  Co., 
9  Cal.  A,  628.  100  P  117  (where  it 
was  said  that  the  line  to  which  the 
flow,  of  the  water  reaches  at  ordinary 
or  deep  tide,  unaffected  by  wind  or 
wave,  not  the  line  of  extreme  high 
tide  nor  extreme  reach  of  the  wash 


of  the  waves,  constitutes  the  bound- 
ary line  of  taJid  borderlnc  on  the 
ocean). 

Conn. — Church  v.  Meeker.  84  Conn. 
421;  Bast-Haven  v.  Hemlnrway,  7 

Conn.  186. 

111.— Seaman  v.  Smith.  24  IlL 
621. 

Iowa — Park  Comra  v.  Taylor,  138 
Iowa  463,  108  NW  927. 

Me. — Qerrish  v.  Union  Wharf,  26 
Me.  384,  46  AmD  E68. 

Mass. — Storer  v.  Freeman,  6  Mass. 
436,  4  AmD  156. 

N.  J.— Gough  V.  Bell,  82  N.  J.  L. 
441,  28  N.  J.  U  684;  New  Jersey 
Zinc,  etc.,  Co.  v.  Morris  Canal,  etc 
Co.,  44  N.  J.  Sq.  888.  15  A  827.  1 
LRA  183  [air  4T>T.  J.  Bq.  588.  28  A 
10761;  Nixon  v.  Walter,  41  N.  J.  Eg. 
108.  8  A  385  [rev  on  other  grounds 
43  N.  J.  Bq.  627,  13  A  617]. 

R.  I. — Providence  Steam-Bnglne  Co. 
V.  Providence,  etc.,  SS.  Co„  12  R.  I. 
848,  34  AmR  652. 

Wash. — Washougal,  etc..  Transp. 
Co.  V.  Dalles,  etc.,  Nav.  Co..  27  WasL 
490,  68  P  H. 

Bng. — Harvey  v.  Lyme  Regis.  L.  R. 
4  Bxch.  260;  Lowe  v.  Oovett,  8  B.  ft 
Ad.  868,  83  BCL  376,  110  Reprint  817; 
Blundell  v.  Catterall,  6  B.  A  Aid.  868. 

7  BCL  162,  106  Reprint  1190;  Atty.- 
Oen.  V.  Chambers,  4  De  O.  M.  ft  O. 
206,  68  BngCh  169,  27  BngL&Bq  843, 
48  Reprint  488,  17  BRC  6U,  4]Ds  O. 
ft  J.  SE,  61  BngCh  44,  45  Reprint  81, 
17  BRC  566. 

N.  B.— Doe  V.  HUl,  7  N.  B.  687. 

[a]  Vnder  Ute  ooloalal  ordinance 
•f  leu  (1)  low  water  mark  in  Mas- 
sachusetts means  the  extreme,  not 
the  ordinary,  point  to  which  the  tide 
recedea  Sewall,  etc.,  Co.  v.  Boston 
Water  Power  Co..  147  Mass.  61,  16 
NB  782;  Brady  v.  Blackinton,  lit 
Masa  288;  Atty.-Oen.  v.  Woods.  108 
Mass.  436.  11  AmR  380;  Wonson  v. 
Wonaon,  14  Allen  (Mass.)  71;  Atty.- 
Oen.  T..  Boston  Wharf  Co..  12  Oray 
(Masa)  663;  Com.  v.  Roxbury,  9 
Gray  (Masa)  451;  Sparhawk  v.  Bul- 
iBjed.  1  Mete.  (Mass.)  95.  (8)  But  In 
Maine,-  under  the  same  ordinance^ 
low  water  mark  Is  the  point  to  which 
the  tide  erdinarltr  recedes.  Oerrlsh 
V.  Union  Wharf,  88  H4u  884,  46  AmD 
668. 

Ml  Porgens  v.  Santa  Cms  County, 
24  Cal.  A.  198,  140  P  1092. 

41.  Howard  v.  Ingereoll,  18  How. 
(U.  S.)  881,  14  L  ed!  189;  Tallassee 
Falls  M£g.  Co.  v.  State,  (Ala  A.)  68 

8  806,  807  [cit  Cyc];  York  Haven 
Water,  etc.,  Co.'s  Anp.,  212  Pa,  G22, 
62  A  97  [aft  22  LancLRev  161]; 
Stover  V.  Jack.  60  Pa.  389,  100  AtnO 
666;  McBurney  v.  Young,  67  Vt.  574, 
82  A  492,  29  LRA  639;  Austin  v,  Rut- 
land R.  Co.,  46  Vt.  215;  Jakeway  v. 
Barrett,  38  Vt.  316.  See  also  Led- 
yard  v.  Ten  Byek.  86  Barb.  (N.  Y.) 


For  later  eaaesi  OevelopDuiits  and  changes  in  the  law  see  cumulative  Annotations, 
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not  that  of  an  nnugnally  dry  smson."  High  watar 
mark  is  the  point  to  whieh  the  water  liBes  at  its 
average  highest  stage." 

[i  76]  <5)  What  OonatitiitaB  Thread  of  Stream. 
The  thread  of  a  stream  is  the  line  midway  between 
the  opposite  shore  lines,  when  the  water  is  in  its 
natural  and  ordinary  stage,  at  medium  height,  and 
neither  swollen  by  freshets  nor  shrunken  by 
droughts.*'  In  locating  the  thread  no  account  is 
taken  of  the  main  channel  or  current,*'  nor  of  the 
lowest  and  deepest  part  of  the  stream." 

[4  77]  b.  Effect  of  Particnlar  Calls— (1)  In  den- 
eraiL  Certain  tenns  employed  in  the  descriptions 
of  bounduies  of  riparian  and  littoral  lands  have 
leqnired  more  or  less  definite  meanings;*'  and  in 
the  absence  of  a  clear  showing  of  a  contrary  in- 


Kingman  v.  Sparrow,  12  Barb 
(N.  T.)  201;  Canal  Appraisers  v. 
Pea.  17  Wend..  (N.  T.>  671:  Canal 
Corara.  t.  Pea,  6  Wand.  (N.  ±.J  42S: 
Slauson  Goodridt  Transp.  Co.,  94 
Wis.  642,  «9  NW  999  (all  dlscuulng; 
the  rule). 

la]  &ew  water  mark  ok  am  talaaA 

Ue  is  a  point  at  whlob  the  water 
■tands  vhen  free  from  dlsturblns 
caiuea  Slanaon  t.  Goodrich  Tranap. 
Ca,  94  Wta  642,  6»  NW  »0. 

4ft  McBumey  v.  Toung.  97  Vt. 
174,  12  A  492,  29  LRA  SS9. 

4&  U.  S.— Howard  v.  Ingersolt,  IS 
How.  2S1,  14  li.  ad.  IM;  Paine  Lum- 
b»  Co.      U.  S..  BB  Fad.  864. 

Iowa. — ^We!ch  t.  Browning,  115 
Iowa  $90,  87  NW  480:  Bennett  T. 
National  StarCh  Mfa.  Co.,  103  Iowa 
M7.  72  NW  B07:  Houchton  v.  Chl- 
Gtgo.  etc..  R.  Co.,  4?  Iowa  870; 
Utteser  v.  Herehey.  42  Iowa  8B8. 

He. — Horrteon  t.  Skowhegan  First 
Nat  Bank,  88  Me.  16B,  3S  A  782. 

Ulnn. — State  v.  Hennepin  County 
Dfst.  Ct.,  83  Minn.  464,  8S  NW  466 
[foil  Carpenter  v.  Hennepin  County, 
Gl  Hlnn.  613.  68  NW  296]. 

Or— Johnson  v.  Knott,  18  Or.  808, 
10  P  418. 

Pa.— Walnwrlffht  t.  McCulloush,  68 
Pft.  64;  Stover  v.  Jack,  60  Pa.  889, 
140  AmD  666;  McCullough  v.  Waln- 
rtrtt,  14  Pa.  171. 

ont.— Plumb  v.  HcOannon,  82  U.  C. 
Q.  B.  8. 

[a]  Front  Use  of  bwalb — In  Imn- 
Iftp  stetson.  8  F.  Cas.  No.  4,164, 
t  Ifaeon  849,  It  was  held  that  the 
words  "to  high-water  mark"  could 
have  no  other  rational  meaning  than 
as  indicating  the  front  line  of  the 
bank  Itself. 

[b]  mUh.  water  mark  la  dater- 
Blaed  (1)  by  the  change  in  the  Tege- 
tatlon  and  the  character  of  the  soil. 
St.  Louis,  etc,  R.  Co.  v.  Ramsey,  68 
Ark.  314,  18  SW  931,  22  AmSR  196,  8 
LRA  669.  (2)  It  Is  to  he  deter- 
mined by  examining  the  bed  and  the 
banks,  and  by  ascertaining  where  the 
presence  and  the  action  oi  the  watef 
m  80  common  and  usual  as  to  mark 
on  the  soil  of  the  bed  a  character 
distinct  from  that  of  the  banks  In 
respect  to  the  vegetation  as  well  as 
tile  nature  of  the  soil.  It  Is  coor- 
dinate with  the  limit  of  the  bed  of 
Hie  water,  and  that  only  la  to  lie  con- 
aldertd  the  bed  which  the  water  oc- 
eopies  so  long  and  contfnoously  as 
to  wrest  It  from  veretation  and  to 
4e8troy  Its  value  for  agricultural 
purposes.  Carpenter  v.  Hennepin 
County,  66  Minn.  613,  68  NW  896.  <3) 
It  "In  to  be  determined,  not  from 
biunan  records,  "but  from  the  records 
vUch  the  river  makes  Itself."  Park 
Comra.  v.  Taylor,  138  Iowa  468,  464, 
111  NW  927;  Houghton  v.  Chicago, 
<tc  R.  Co..  47  Iowa  870.  To  same 
tSect  Howard  v.  IngersoU,  18  How. 
<U.  8.)  881.  14  L..  ed.  189:  In  re  Mln- 
netoRka  Lake  Xmpr.,  66  Minn.  SIS,  68 
KW  196.  4S  AmSR  494;  Dow  v.  Bleo- 
tHe  Co..  69  N.  H.  408,  46  A  SCO.  76 
AmSR  189. 

[c]  -MIgbfJwuUK  wMa/v  of  a  bobp 
MTlfftUe  stwia  called  f or  aa  a  line 
in  a  deed  of  conveyance  Is  the  line 
to  whlidi  the  river  hu  wholly  or 
pnetleally  deat^yod  vegetation  by 


its  current,  wash,  or  flow,  and  ren- 
dered  the  land  unfit  for  meadow,  pas- 
turaae,  or  cultivation.  Bpnralm 
Creek  Coal,  etc.,  Co.  V.  Bragg,  76  W. 
Va.  70,  83  SB  190. 

[d]  Matiite  oomUueJ.  The  Penn- 
sylvania act  of  1868  authorliioK  a 
commission  to  flx  the  high  and  low 
water  lines  of  certain  rivera  was  not 
applicable  to  disputed  boundaries  be- 
tween private  owners,  but  was  in- 
tended to  regulate  the  respective 
rights  of  the  publlo  and  the  land- 
owners over  whose  property  the 
right  of  navigation  extended  between 
high  and  low  water  marka  Waln- 
wrlght  V.  McCaUough,  63  Pa.  66. 

4*.   See  cases  infra-note  46. 

45.  La. — State  v.  Burton,  106  Xdk 
782,  81  8  291. 

Mass. — Pratt  v.  Lamson,  2  Allen 
276:  Hopkln'e  Academy  v.  Dickinson, 
9  Cush.  644. 

N.  H.— Kimball  v.  Schoff,  40  N.  H. 
191 ;  Plymouth  v.  Holderneas  [clt 
State  V.  Canterbury,  28  N.  H.  196, 
2171:  Boscawen  v.  Canterbury,  23 
N.  H.  188. 

Oh. — Dayton  v.  Cooper  Hydranllo 
COy  10  OhSACP  192.  7  OhNP  496. 

8.  C.— HcCuUough  V.  Wall,  38 
8.  C.  L.  68,  58  AmD  716. 

Wis. — West  V.  Fox  River  Paper 
Co^  88  Wis.  647,  62  NW  808. 

To  same  edeot  Shoemaker  v.  Hatch, 
13  Nev.  861. 

ta]  Vhe  Uirsad  of  a  lake,  when 
there  is  no  outlet  or  Inlet,  passes 
through  the  center  of  the  lake  along 
its  longest  diameter.  Calkins  v. 
Hart,  64  Misc.  149,  118  NTS  1049. 

Jb]  Where  tkere  are  deep  bays  or 
iBUts  la  a  lake.  In  determining  the 
right  of  abutting  owners  to  land 
under  water,  a  line  will  be  drawn 
from  the  center  line  of  the  lake 
through  the  thread  of  the  bays  or 
Inleta  to  their  extremity,  to  deter- 
mine the  boundaries  of  such  right. 
Just  as  a  line  la  drawn  from  the 
center  of  a  stream  through  the 
center  of  its  tributaries.  Calkins  v. 
Har£  64  Hisc.  149,  118  NTS  1049. 

[c]  Zslanda  in  riven  fall  undei^ 
the  same  rule  as  to  the  ownership  of 
the  soli  and  its  incidents  as  the  soli 
under  water  does.  If  not  otherwise 
lawfully  appropriated  they  belong  to 
the  riparian  proprietor  on  one  aide, 
or  are  divided  in  severalty  between 
the  proprietors  on  both  sides,  accord- 
ing to  the  original  dividing  line^  or 
fllum  aquae,  aa  It  would  run  If  the 
Islands  were  under  water.  Fllum 
aquee  Is  ascertained  by  measurement 
across  from  ordinary  low  water  mark 
on  one  side  to  the  same  on  the  other 
side,  without  regard  to  the  channels 
or  depth  of  water.  When  the  island 
ia  appropriated  the  boundary  is  then 
midway  between  that  and  the  main 
land.  McCullough  v.  Wall,  88  S.  C.  L. 
68,  68  AmD  7167  See  also  Bellefon-^ 
taine  Impr,  Co.  v.  Nledringhaus,  181 
111.  486,  56  NX:  184,  72  AmSR  2«»; 
Ludwig  v.  Overly,  19  Oh.  Clr.  Ct.  709, 
6  Oh.  Clr.  Dec.  890:  West  v.  Fox 
River  Paper  Co..  82  Wla  647,  62  NW 
808  Call  considering  the  meaning  of 
the  term). 

40.  State  V.  Burton,  106  Ia.  712, 
81  S  291. 

47.   See  supra  |  7. 


tention  it  will  be  presmned  that  parties  use  them 
in  their  technical  sense. 

78]  (2)  For  Edge,  Bank,  or  Shore.  "A  grantor 
may  so  definitely  and  specifically  bound  bus  con- 
veyance by  the  bank  of  the  stream  that  no  process 
of  interpretation  will  carry  title  to  the  center 
thereof. "  "  "  The  rule  in  this  respect  is  the  same 
as  in  the  case  of  a*  conveyance  of  land  abuttine 
on  a  highway  and  boxmded  by  the  exterior  line. ' '  ^ 
While  always  a  question  of  construction,  depending 
on  the  true  intent  of  the  parties  as  derived  from  a 
consideration  of  the  whole  instrument,  specific  c^ls 
in  a  description  of  the  boundanes  of  land  for  the 
edge,  bank,  or  shore  of  a  watercourse,  pond,  or 
lake  will,  as  a  rule,  be  construed  to  limit  the  grant 
or  conveyance  to  the  water's  edge/^  and  do  not 
Hathaway  v.  Wilson.  123  Mass. 


48. 

869. 

4a.  In  re  Opening  West  Farms 
Road.  212  N.  T.  826.  831.  106  NB  102; 
Fulton  Light,  H.  ft  P.  Co.  v.  State, 
200  N.  T.  400,  404,  94  NBJ  189,  87 
LRANS  807:  Smith  v.  Bartlett,  180 
N.  T.  860.  73  NB-68;  QouverRsur 
NaUonal  Ice  Co..  184  N.  Y.  856,  81 
NB  866.  30  AmSR  669,  18  LRA  696: 
Smith  v.  Rochester,  92  N.  Y.  4B8,  44 
AmR  893;  Halsey  v.  McCormIck,  13 
N.  Y.  296;  Starr  v.  Child,  6  Den.  699; 
and  cases  infra  notes  61,  62. 


BO.  In  re  Opening  West  Fuma 
Road,  212  N.  Y.  826,  881,  106  NB  102: 
Matter  of  New  York,  808  N.  Y.  844. 
103  NB  608. 

Bl.  U.  a.— -St.  Clair  County  v.  Lov- 
Ingston,  23  WalL  46,  23  L.  ed.  69; 
Dunlap  V.  Stetson,  8  F.  Cas.  No. 
4,164,  4  Mason  849;  Thomas  v.  Hatch, 
28  F.  Caa.  No.  18,890.  8  Sumn.  170. 
Compare  St.  ImuIb  v.  Ruts,  138  U.  S. 
226,  11  set  887,  84  U  ed.  941  tafi 
36  Fed.  1881  (title  to  lands  bounded 
on  the  Mlsalsalppl  river). 

Ala. — Jenkins  v.  Cooper,  60  Ala. 
419:  Hajntn  v.  Campbell,  8  Port  9,  38 
AmD  267  (where  it  was  held  that  a 
grant  of  land  on  the  west  side  of  the 
river  Mobile,  "terminated  by  the 
bank  of  said  river  on  the  east  side," 
passed  a  title  to  the  grantee  to  high 
water  mark  only). 

Cal.—Freeman  v.  Bellegarde,  108 
Cal.  179,  41  P  289,  49  AmSR  76; 
Hellbron  v.  Kings  River  Canal  Co^ 
76  Cal.  11.  17  P  933.  And  see  Drake 
V.  Russian  River  Land  Co.,  10  CiiJ. 
A.  664,  108  P  167. 

Fla.~-AxHne  v.  Shaw,  86  Fla.  806, 
17  8  411,  28  LRA  891. 

111. — Peo.  V.  Madison  (^junty,  126 
111.  9.  17  NB  147;  RockweU  v.^d- 
win,  63  111.  18. 

Ind. — Brophy  v.  Rloheson.  187  Ind. 
114,  36  NB  424. 

Iowa.- — Murphy  v.  Copeland.  51 
Iowa  616,  1  NW  691,  68  Iowa  409,  10 
NW  786,  43  AmR  118. 

Kan. — Black  v.  Diver,  68  Kan.  204, 
74  P  1128. 

Ky. — Fleming  v.  Kenney,  4  J.  J. 
Marsh.  166;  Sanders  v.  McCraoken, 
Hard.  268. 

Me.— Dunton  v.  Parker,  97  Me.  461, 
64  A  lllG:  Proctor  v,  Maine  Cent.  R 
Co.,  96  Me.  468.  62  A  938  (deed); 
Morrison  v.  Skowhegan  First  Nat. 
Bank,  88  Me.  166,  83  A  782:  Brown 
V.  Heard,  85  Me.  294,  27  A  182; 
Stevens  v.  King,  76  Me.  197,  49  AmR 
609;  Montgomery  v.  Reed,  69  Ma. 
610:  Uansor  v.  Blak^  62  Me.  88: 
Stone  V.  Augusta,  46  Me.  127,  188 
(deed):  BraUord  v.  Cressey,  46  Me. 
h  Robinson  v.  White.  42  Ue.  809; 
Clancey  v.  Hondlstte,  89  Ue.  461; 
Unotrin  V.  Wilder,  29  Me.  169:  Llttle- 
fleld  V.  Littlefleldl  28  Me.  ISO:  Nick- 
ersoD  T.  Crawford,  16  Me.  246.  See 
also  Brsklne  v.  Moulton,  84  Me.  848, 
24  A  841.  Compare  Moore  v.  Orlflln, 
22  Me.  860  (where  It  was  held  that 
where  land  conveyed  is  deacrlbed  as 
one  half  of  a  particular  tract  of  land, 
"being  that  part  of  said  tract  next 
to  and  adjoining  [a  particular] 
river,"  the  uind  granted  extends  to 
the  river,  notwithstanding  a  par- 
ticular description  by  which  It  is 
"bounded  round  by  the  ^ore">.  , 
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confer  on  the  grantee  any  rigfats  in  the  bed  of  the 
stream."  However,  it  may  be  shovn  etmsider- 
ation  of  the  whole  ingtnunentf  and  of  monuments 
referred  to  therein,  that  these  words  were  not  used 
in  a  teohnieal 

79]  (3)  F<n:  Itowmait  or  Oomer  m  Bank. 
The  mere  mention  of  a  monnment  on  the  bank 
of  a  stream  as  the  plaee  of  b^^nnisg  or  end  of  a 


line  is  not  of  itself  suiBcient  to  eontrol  the  ordinary 
preeomption  that  the  grantee  wiU  hold  to  the  thread 
of  the  stream,'*  or  in  the  case  of  nav^ble  rivers 
in  some  jurisdictions  to  low  water  mark.*'  Where, 
however,  the  intention  to  limit  the  boundary  by  tiie 
monument  is  clearly  apparent,  the  instroment  will 
be  so  constmed."* 
[$  80]   (4)  For  Thread  of  StreuL   A  specific 


Uasa.— Nlles  t.  Patch,  IS  Qrar  264j 
Hatch  V.  Dwlgrht,  17  Maas.  289,  9 
AmD  14S. 

N.  H.— Clement  v.  Burns,  43  N.  H. 
«09;  DanlelB  v.  Cheshire  R.  Co.,  20 
N.  H.  86;  Alcock  v.  Little  [clt  Rlx  v. 
Johnson,  G  N.  H.  630,  E23,  22  AmD 
4721.  But  see  Sleeper  v.  Laconla.  60 
N.  H.  201,  49  AmR  311  (where  It  was 
held  that  a  deed  bounding  by  a  line 
running  "north-westerly  ...  to  the 
river,  thence  north-eaatarlT  on  the 
river  shore,"  conveys  to  the  center 
of  the  river). 

N.  J. — Kanouse  v,  Slockbower,  48 
N.  J.  E)q.  42,  21  A  197;  Fowler  v. 
Vreeland.  44  N.  J.  Eq.  268,  14  A  116. 

N.  Y.' — Gouverneur  v.  National  Ice 
Co.,  134  N.  Y.  8ffB,  81  NE  866,  30 
AmSR  689.  18  LRA  696;  Peo.  v. 
Jones,  112  N.  Y.  697,  20  NE  677; 
Tates  V.  Van  de  Bogert,  S6  N.  T. 
626;  Halsey  v.  McCormlck,  13  N.  Y. 
296;  Babcock  v.  Utter,  1  Abb.  Dec 
27,  1  Keyes  116.  897,  82  HowPr  439; 
Sherman  v.  Brown,  160  App.  Div. 
869,  146  NYS  867;  Matter  of  Roch- 
ester, 8  App.  Dlv.  609,  40  NYS  1007; 
Kingman  v.  Sparrow,  12  Barb.  201: 
Child  V.  Starr,  4  HIU  869  [rev  20 
Wend.  149];  Jaduon  T.  HaUtead.  6 
Cow.  216. 

N.  C. — Patapsco  Ouano  Co.  v, 
Bowers-White  Lumber  Co.,  146  N.  C. 
187,  69  8K  638,  126  AmSR  473,  13 
LRANS  318  (holding  that,  where  the 
description  in  a  deed  of  land  con- 
tained a  call,  "and  thence  down  the 
bottom  to  the  pond  and  Kehukee 
Bwamp,"  and  the  grantor  owned  the 
land  under  the  pond  which  had  banks 
and  bAd  t»een  maintained  for  sener- 
ations.  and  also  owned  the  lo#  boggy 
land  on  either  side,  tech  being  known 
by  a  specific  name,  the  line  stopped 
at  the  edge  of  the  pond,  and  did  not 
extend  to  the  run  or  channel):  Rowe 
Vi  Cape  Fear  Lumber  Co.,  128  N.  C 
SOl.  38  SB  896,  39  SB  748. 

Oh.— ^Lembeck  v.  Nye,  47  Oh.  St 
S36,  24  NB  686,  21  AmSR  828.  8  LRA 
878;  Hopkins  v.  Kent,  8  Oh.  13. 
Compare  Buckley  v.  Gllmore,  12  Oh. 
68  (where  an  entry  of  so  much  land 
described  as  "beginning  at  the  cherry 
tree  marked  (which  stands  on  the 
lower  side  of  Brush  Creek,)  running 
thence  west  400  poles,  and  from  each 
end  of  this  line,  north,  for  quantity," 
was  held  to  include  land  on,  both 
•idea  of  the  creek  which  was  small 
and  nonnavlgable,  altbou^  preced- 
ing this  description  was  a  statement 
that  the  locators  entered  so  manv 
acres  "on  the  lower  aide  of  Brush 
Creek");  Lamb  v.  Rickets,  11  Oh. 
Sll  (where  it  was  held  that  In  com- 
puting the  number  of  acres  In  a  sur- 
vey, '^rom,  to,  and  with"  the  "banl^' 
of  a  stream,  in  the  description  of  the 
tract  by  mark  and  bounds,  means 
low  water  mark). 

Pa. — Wood  V.  Appal.  63  Pa.  210; 
Kllngensmith  v.  Ground.  6  Watts  468; 
Fuller  V.  Cole,  S3  Pa.  Super.  663. 

Vt. —  Holden  v.  Chandler,  61  Vt. 
291,  18  A  310  (deed);  Eddy  v.  St. 
Uars,  63  Vt.  462,  38  AmR  696. 

Wash. — State  v.  Cowllts  County 
Super.  Ct.,  84  Wash.  262,  146  P  609; 
Commissioners  Commercial  Water- 
way DIst.  No.  2  V.  Seattle  Factory 
Sites  Co.,  76  Wash.  181,  136  P  1042. 

W.  Va, — Carter  v.  Chesapeake,  etc., 
R.  Co.,  26  W.  Va.  644,  63  AmR  116. 

Wis.— Smith  V.  Ford,  48  Wis.  116, 
t  NW  134,  4  NW  482. 

Can. — MasBowlpp]  R.  Co.  v.  Reed, 
S3  Can.  S.  C.  467. 

Ont — Robertson  v.  Watson,  27 
U.  C.  C.  p.  579. 

Contra  Caatle  v.  ffilder,  57  Minn, 
289,  59  NW  197. 


[a]  ^pUeattoas  of  nOa^d)  A 

call  of  a  boundary  in  a  deed  begin- 
ning on  the  "bank  of  the  creek,  thence 
up  the  creek"  with  Its  meanders. 
Axes  the  boundary  of  the  land  at  the 
margin  of  the  creek,  and  not  at  the 
middle  thereof.  Fleming  v.  Kenney, 
4  J.  J.  Marsh.  (Ky.)  166,  167.  (2) 
"Bank,"  as  used  in  a  description  In 
a  deed  which  gives  one  boundary  of 
the  land  conveyed  as  the  bank  of  a 
creek,  means  a  grant  to  the  margin 
of  the  stream  and  does  not  pass  title 
to  the  bed  thereof.  Halsey  v.  Mc- 
Cormlck, 13  N.  Y.  296,  297.  (3)  The 
bank  of  a  river  or  stream  extends  to 
the  margin  of  the  stream,  to  that 
point  where  it  comes  in  tontact  with 
the  water  of  the  stream.  There  la  no 
Inconsistency  therefore  In  the  two 
calls  of  a  deed,  one  of  which  is.  In 
effect,  "to  high  water  mark  of  the 
Kennebec  river,"  and  the  other 
"thence  westerly  by  the  bank  of  the 
river."  As  used  In  the  deed  they 
mean  exactly  the  same  thing.  They 
are  correlative.  The  one  touches  the 
other.  Morrison  v.  Skowhegan  First 
Nat  Bank,  88  Me.  156,  83  A  782.  (4) 
Where  land  conveyed  was  described 
as  "beginning  at  a  stake  standing  on 
the  bank  or  edge"  of  a  certain  lake, 
thence  south  to  a  stake  standing  on 
the  "westerly  bank  or  edge  of  the 
said  lake,"  thence  following  several 
courses  of  the  said  "bank  or  edg&" 
to  the  place  of  beginning.  It  waa  held 
that  the  words  "edge"  and  "margin" 
are  aynonymotis  and  that  the  words 
"bank  or  edge"  ware  Intended  to 
mean  the  margin  of  the  lake,  thus 
extending  the  grant  down  to  the 
water's  edge,  not  leaving  a  atrip  of 
ungranted  land  or  beach  between  the 
margin  of  the  lake  and  the  top  of 
the  Dank  where  the  high  land  com- 
mences.  Burke  v.  Nlles,  13  N.  B.  166. 
(6)  A  deed  deSnlng  the  boundary  of 
the  land  by  the  bank  of  a  mill  pond 
passes  no  title  to  the  land  under  the 
piond.  for  the  bank  is  a  defined 
boundary,  without  regard  to  the  con- 
tingent subsidence  or  the  water  con- 
stituting the  pond,  and  thereby  leav- 
ing the  land  dry.  The  riparian 
owner  can  acquire  no  title  to  the 
land  under  the  pond  by  accretion,  as 
In  the  case  of  a  navigable  stream. 
Holden  v.  Chandler,  61  Vt  291,  18  A 
810.  (6)  Where  a  wall  and  a  cause- 
way or  road  were  built  on  the  bank 
of  a  navigable  stream,  a  deed  by  a 
municipal  corporation  to  land  abut- 
ting on  the  stream,  which  described 
the  property  as  running  along  the 
causeway,  thence  running  along  the 
creek,  thence  by  and  witn  the  creek 
and  wall  to  a  slip,  thence  by  and  with 
the  slip  to  a  turn  In  the  wall,  thence 
still  along  by  the  wall  to  the  starting 
point,  conveyed  only  the  land  to  the 
bank  of  the  stream  and  not  to  the 
center,  for,  while  a  conveyance  to  a 
monument  located  on  the  aide  of  a 
stream  does  not  always  prevent  the 
boandary  thereby  marked  from  ex- 
tending to  the  stream  center,  the 
fact  that  the  land  was  bounded 
partly  by  the  wall  and  partly  by  the 
creek  bank  showed  that  It  could  not 
have  been  Intended  to  convey  to  the 
bed  of  the  stream.  In  re  Opening 
West  Farms  Road.  21t  N.  T.  I8E.  lOS 
NE  102. 

[b]  Other  dsBortotlous  held  to 
convey   land    to    snore  only, — (1) 

"Thence  up  and  alonr  the  west  bank 
of  said  Sprout  creek."  East  Pishklll 
V.  Wapplnger,  97  App.  Dlv.  7,  89  NYS 
699.  (2)  ^'Along  the  shore."  Child 
V.  Starr,  i  HUl  (N.  Y.)  369. 

[c]  A  grant  to  wlthla  one  ohatn 


of  a  river  has  been  held  to  extend  to 
a  point  at  that  distance  from  tta  edge 
and  not  from  the  top  of  the  bank. 
Stanton  V.  Wlndeat,  1  U.  C.  Q.  B. 

80,  81. 

[d]  A  gnuit  of  land  to  a  point  ob 
the  abort  of  a  navigable  I^s,  and 
thence  along  Its  shore  line,  did  not 

carry  title  from  the  shore  to  the 
middle  of  It,  and  a  grant  In  connec- 
tion therewith,  of  docks,  buildings, 
and  privileges  In  the  adjoining  liHie 
belonging  or  appertaining  to  the 
grantor  or  the  premises  did  not  con- 
vey title  to  the  bed,  although  It 
might  have  Included  easements  In  the 
lake  Incident  to  land  granted.  Oeneva 
v.  Henson,  196  N.  Y.  447.  88  NE  1104 
[rev  121  App.  Dlv.  893  mem,  105  NTS 
1110  mem.  and  reversing  New  York 
decisions  on  the  subjectj. 

[el  la  OanaOa  ft  was  held  in 
Stover  v.  Lavola,  8  OntWR  898  [afT 
9  OntWR  117],  that  the  shore  of  a 
navigable  Inland  lake  is  now  well 
understood  to  mean  the  edge  of  the 
water  at  Its  lowest  mark,  and  that 
a  grant  to  the  lake  shore  "carries  to 
the  edge  of  the  water  in  Its  natural 
condition  at  low-water  mark."  To 
same  effect  Servos  v.  Stewart,  IS 
Ont       218,  10  OntWR  628. 

[fl  WlMTa  as  owner  of  land  on 
both  bUUb  of  a  stream  conveyed  a 
piece  on  the  south  side  described  as 
extending  "to  the  water's  edffe  of 
Kettle  creek,  then  keeping  along  the 
water'a  edge  of  the  said  creek,  with 
the  stream,  until,"  etc.,  reserving  a 
road  fifteen  feet  wide  along  the  bank, 
the  conveyance  was  held  to  pass  the 
land  to  the  center  of  the  stream. 
Kalna  v.  Turvllle,  32  U.  C.  Q.  B.  17. 

BS.  Commissioners  Commercial 
Waterway  DIst.  No.  2  v.  Seattle  Fac- 
tory Sites  Co..  76  Wash.  181,  136  P 
1042. 

83.  Hathaway  v.  WUson,  1X3  Mass. 
369.  To  same  effect  Harlow  v.  FIsk, 
12  Cush.  (Mass.)  302;  Jackson  v. 
Boston,  etc.,  R,  Cotd.,  1  Cush. 
(Mass.)  676;  Mayhew  v.  Norton,  17 
Pick.  (Mass.)  367,  28  AmD  800  (in 
all  of  which  the  clear  Intention  of 
the  grantors  was  held  to  overcome 
the  limiting  descriptions). 

64.  Ky. — Stonestreet  v.  Jacobs. 
118  Ky.  746.  749.  82  SW  363,  1012.  26 
KyL  628,  1016  [quot  Cyc];  Runion  v. 
Alley,  39  SW  849,  19  KyL  268:  Asher 
Lumber  Co.  v.  Lunsford,  80  SW  968, 
17  KyL  245;  Berry  v.  Snyder.  3  Bush 

366,  96  AmD  819. 

Me.— Low  v.  Tlbbetta,  72  Me.  92. 
39  AmR  303;  Herrlck  v.  Hopkins,  23 
Me.  217;  Lowell  v.  RoMnson,  18  Me. 

367,  33  AmD  671. 

Mass. — ^Lunt  v.  Holland,  14  Mass. 
149. 

N.  H—Kent  v.'  Taylor;  64  N.  H. 
489.  13  A  419;  Rlx  v.  Johnson,  6  N. 
H.  620.  22  AmD  472. 

N.  T. — Seneca  Nation  v.  Knight,  28 
N.  Y.  496:  Nichols  v.  Howland.  68 
Hun  287.  6  NTS  SfiS:  C»tlld  V.  Starr. 
4  Hill  3«9;  Luce  v.  Carley,  24  Wend. 
461,  SE  AmD  M7. 

S.  C. — ^Noble  V.  Cunningham,  16  a. 
C.  Bq.  289. 

S6.  Grant  v.  White,  63  Pa.  271; 
Hart  V.  HlII,  1  Whart  (Pa.)  184; 
Martin  v.  Nance,  8  Head  (Tenn.) 
648;  Brown  OH  Co.  v.  Caldwell,  85 
W.  Va.  96.  13  SE  42,  29  AmSR  793; 
Carter  v.  Chesapeake,  etc,  R.  Co., 
26  W.  Va.  644,  53  AmR  116. 

fiS.  Fleming  v.  Kenney,  4  J.  J- 
Marsh.  (Ky.)  165;  Babcock  v.  Utter, 
1  Abb.  Dec.  (N.  T.)  27,  1  Keyes  116. 
897.  32  HowPr  439;  McCulloek  v. 
Aten,  2  Oh.  307;  Turner  v.  Parker, 
14  Or.  340,  12  P  496. 


For  later  oases,  asvelopmnts  and  ohaagM  In  the  law  see  cumulative  Annotations,  i^jm^^tj^i 


ber. 
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call  for  tiie  threftd  of'  a  stieaia  fixes  the  thrnd  u 
the  bonndary,"  and  in  -ease  the  stream  faas  tvo 
cfaumek  the  thread  of  the  main  ehaimdl  is  tiie 
limit" 

[i  611  (6)  For  Quaotttr.  The  qnantity  of  land 
intended  to  be  indnded  in  a  snmt  or  oonreyanee 
will  not,  of  itself,  dther  enlaige  or  limit  the  bonnd- 
aries  of  rmazian  lands,  bat  in  donbtf nl  easra,  vhwe 
the  bonndaries  are  not  definite^  fixed,  it  may  be 
«onmdered  in  arriving  at  a  tone  eonstmetiim  of 
the  instmmeait." 

[\  82]  c.  Effect  of  Shifting  of  OhamMl  «r  Shore. 
Where,  by  a  sudden  and  violent  or  artificial  change, 
the  channel  or  shore  on  whieh  riparian  or  littoral 
linds  are  boonded  is  shifted,  the  boundaries  of  such 
lands  are  unaffected,  and  remain  in  their  ordinal 
position  but  where  the  change  is  gradual  and  im- 
perceptible, whether  oaosed  by  accretion,  reliction, 
or  encroachment,  the  boundaries  shift  with  the 
shifting  of  the  channel  or  shore."^  If  the  land  of 
the  riparian  .proprietor  is  increased  he  is  not  ac- 
eoimtable  for  the  gain,  and  if  it  is  diminished  he 
has  no  recourse  for  the  loss."*  And  "the  doetrine 
that  the  owner  takes  the  risk  of  the  increase  or 


diminution  of  his  land  the  aetion  of  the  water 
applies  as  mil  to  rivers  that  are  strong  and  swift, 
to  those  that  overflow  their  buiks,  and  whether  or 
not  dykes  and  other  defenses  are  neeeasanr  to  keep 
the  water  within  its  proper  limits.*"*  U  is  on^ 
when  the  change  in  the  stream  is  soddoi,  violent, 
or  visible  that  -the  title  remains  the  same.  It  is 
not  enough  that  the  change  may  be  discerned  by 
comparison  at  two  distinct  points  of  time.  It  most 
be  perceptible  when  it  takes  plaea  The  test  as 
to  what  18  gradual  and  imperceptible  in  the  sense 
of  the  rule  is  that,  although  the  witnesses  may  see 
from  time  to  time  that  progress  has  been  made, 
the^  could  not  perceive  it  whue  the  process  was  go- 
ing on."* 

[i  83]  10.  Straeta  and  Highways— a.  Oonvey- 
ancea  by  ludiTidnals — (1)  Statement  of  Bole.  It 

is  the  established  rule  that  a  conveyance  of  land 
bounded  on  a  street  or  highway  carries  with  it  the 
fee  to  the  center  thereof,  subject  to  the  easement 
of  public  way,  provided  the  grantor  at  the  time 
owned  to  the  center  and  there  are  no  words  of 
speeifio  description  to  show  a  contrary  intent.*'  In 


[»]  nnu  where  plaintiff's  deed 
to  land  showed  that  the  boundary 
extended  to  a  point  on  the  ahore  of 
tbe  lake  "twenty  feet  above  low 
water  mark,  thence  along  the  aald 
Shore  about  twenty  feet  above  low 
water  mark  to  a  point,"  etc.,  plain* 
tifTs  ownership  extended,  at  moat, 
only  to  a  line  parallel  with  low  water 
m&rk,  and  twenty  feet  distant  there- 
from. Lynch  v.  TroxeU,  207  Pa.  162, 
G(  A  413. 

ST.  MuUer  V.  lAnda,  21  Tex.  165, 

SS  AmD  62S. 

58.  CesslU  V.  State,  40  Ark.  601; 
Branham  v.  Bledsoe  Creek  Turnp. 
Co.,  1  Lea  <Tenn.)  704.  27  AmR  789 
(where  the  stream  was  divided  by 
an  Island). 

M.  Bropby  v.  Rlcheson,  137  Ind. 
114.  3S  NB  424:  Walton  v.  Tlftt,  14 
Barb.  (N.  T.)  216;  OrendorfC  v.  Steele, 
!  Barb.  <N.  Y.)  126;  Miller  v.  Mann. 
5S  VL  47S. 

Hi  U.  S.— Phtladelphla  Co.  v. 
Stimson.  223  U.  8.  60fi;  82  8Ct  340, 
fiS  L.  ed.  670;  Nebraska  v.  Iowa,  143 
U.  S.  359.  12  sot  396,  26  L.  ed.  186, 
145  U.  S.  519,  12  sot  976,  26  L.  ed. 
798;  BL  Louis  v.  Ruts,  128  U.  S.  226, 
11  set  337,  34  U  ed.  941  [aff  36  Fed. 
1S8];  Indiana  v.  Kentucky,  130  U.  S. 
179. 10  set  lOSl,  24  Lu  ed.  2SS;  Bates 
T.  Illinois  Cent.  R.  Co..  1  Black  204, 
IT  U  ed.  168. 

Kjr.— Witt  V.  Willis,  86  aW  228. 
tl  KyL  417,  419  [clt  Cyc];  Holcomb 
V.  Blair,  76  8W  843,  25  KyL  974; 
Sweatman  v.  Holbrook,  28  SW  681, 
19  SW  358.18  KyL  870;  Desman  v. 
Eltiott.  8  SW  loT^  Kyli  »S. 

Maaia— Maodonald  v.  Horrlll,  1B4 
Hue.  270.  28  NB  2BI. 

Nebr.—Bouvler  v.  Strlcklett,  40 
Nebr.  7»2.  59  NW  650. 

N.  C— Lynch  v.  Allen,  20  N.  C. 
1(0,  32  AmD  671, 

Oh.— Wllley  V.  Lewis,  11  Oh.  Dec 
(Reprint)  607,  28  CincLBul  104;  Mad- 
dux V.  West,  6  Oh.  Dec.  (Reprint) 
1010.  S  CincLBul  882. 

Tenn. — State  v.  Muncle  Pulp  Co., 
lis  Tenn.  47.  104  SW  437. 

Tex. — Collins  v.  State,  S  Tex.  A. 
m,  30  AmR  142. 

Va.— Ultchell  V.  Baratta,  17  Oratt. 
(SI  Va.)  446. 

61.  U.  8.— Philadelphia  Co.  v. 
Stimson,  223  U.  S.  6067  22  SCt  340. 
6«  L.  ed.  570;  Shlveley  v.  Bowlby. 
is:  U.  S.  I.  14  SCt  648.  28  L.  ed.  331: 
Nebraska  v.  Iowa,  143  tJ.  S.  359.  12 
set  396,  36  L.  ed.  188.  146  U.  8.  619, 
i:  SCt  976.  36  L.  ed.  798;  St.  Louis 
V.  Rutz,  138  U.  S.  226,  11  SCt  337, 
14  L.  ed.  941;  Jeflerls  v.  Bast 
Omaha  Land  Co.,  134  U.  S.  178,  10 
S^t  518,  23  L.  ed.  872;  Jones  v.  Soul- 
Td.  24  Bow.  41.  16  L.  ed.  604;  De 
Uncey  r.  WeUbrock,  112  Fed.  103; 


Soat  Omaha  Land  Co.  t.  Jeffries.-  40 
Fed.  28«  [afl  134  U.  8.  178,  10  SCt 
618,  88  L.  ed.  8?X].  See  also  Harta- 
horn  V.  Wrlcht,  11  F.  Gas.  No.  <.1S9, 

Pet.  C.  C.  «T. 

Ind. — Leonard  v.  Wood,  88  Ind.  A. 
88,  70  NB  827,  828. 

Kan.— Black  v.  Diver.  68  Kan.  204. 
74  P  1122. 

Ky. — Spurrier  v.  Hodges,  90  SW 
569,  28  KyL  80^  805  [QUot  Cyc];  Witt 
v.  Willis,  85  SW  328.  27  B^L  417; 
Holcomb  V.  Blair,  7«  SW  848,  26  KyL 
974. 

Nebr. — Bouvler  v.  Strlcklett,  40 
Nebr.  792,  69  NW  660.  Compare  Bis- 
eetl  V.  Fletcher,  19  Nebr.  725,  28  NW 
303  (where.  In  an  action  of  ejectment, 
it  appeared  that  plaintiff's  lands  had 
formerly  extended  to  the  meander 
line,  and  the  testimony  showed  that 
there  had  been  a  chanre  In  the  chan- 
nel of  the  river  of  about  three 
fourths  of  a  mile,  but  no  accretion 
to  plaintiffs  land,  and  It  was  held 
that  the  boundaries  of  his  land  did 
not  extend  to  the  new  channel). 

N.  Y.— Mulry  v.  Norton,  100  N.  T. 
424,  2  NB  581,  63  AmR  206:  Bast 
Hampton  v.  Kirk,  84  N.  Y.  215,  88 
AmR  605;  Halaey  v.  UcQn-mick.  12 
N.  Y.  296. 

Oh. — Niehaus  v.  Shepherd,  26  Oh. 
St  40. 

Tenn. — State  v.  Muncle  Pulp  Co., 
119  Tenn.  47,  104  SW.  437;  Posey  v. 
James,  7  Lea  98. 

Tex.— Collins  State,  2  Tex.  A. 
8X8,  SO  AmR  141. 

Bng.— Mellor  t.  Walmesley.  [1906] 
2  Ch.  164,  4  BRC  7»;  Scratton  v. 
Brown,  4  B.  *  C.  485.  10  BCL  670, 
107  Reprint  1140. 

Bat  see  Nixon  t.  Walter,  41  N.  3. 
Bq.  103,  3  A  886  [rev  on  other 
g^rounds  42  N.  J.  Bq.  627,  13  A  617] 
(where  under  the  circumstances  the 
rule  was  not  applied). 

"It  Is  the  established  rule  that  a 
riparian  proprietor  of  land  bounded 
by  a  stream,  the  banks  of  which  are 
changed  by  the  gradual  and  imper- 
ceptible process  of  accretion  or  ero- 
sion, continues  to  hold  to  the  stream 
as  his  boundary."  Philadelphia  Co. 
V.  Stimson,  223  U.  S.  60S,  624,  32  SCt 
340,  66  L.  ed.  570. 

"The  doctrine  Is  well  settled  that 
when  lands  border  on  navigable 
rivers,  and  the  banks  are  changed  by 
that  gradual  and  imperceptible  proc- 
ess known  aa  'accretion,'  the  bound- 
aries of  the  riparian  proprietor  still 
remain  the  river,  although  as  a  con- 
sequence of  such  change  In  the  shore 
line  the  area  of  his  possession  may 
change.  A  boundary  on  a  river  Im- 
plies a  boundary  changing  as  the 
shore  line  changes  by  accretion  or 
erosion.  In  the  absence  of  definite 


Intention  to  the  contrary."  Stookley 
V.  OlBsna.  119  Fed.  812,  822,  66  CCA 
824. 

[a]  Vkas  where  the  Change  In  the 
course  of  a  creek  constituting  the 
boundary  between  adjoining  owners 
Is  gradual  and  made  little  by  little, 
the  boundary  follows  the  thread  of 
the  stream.  Pack  v.  Stepp,  110  SW 
887.  33  KyL  677. 

[b]  Unitatlona  of  rnle:  where 
■treaai  Is  not  bowUbury. — The  doo- 
trlne  that  where  a  stream  is  a  bound- 
ary, imperceptible  accretions  to  the 
bank  from  the  shifting  of  the  stream 
belong  to  the  proprietor  on  tbe  gain- 
ing side,  and  the  stream  remains  the 
boundary,  does  not  apply  where  the 
stream  is  not  the  boundary,  but  Is 
only  mentioned  as  one  of  the  means 
to  locate  the  beginning  point  of  the 
survey  of  a  lot  whose  boundaries 
were  actually  marked  on  the  ground, 
and  a  change  In  the  stream  will  not 
shift  the  beginning  point  of  the  sur- 
vey. AshevlUe  Land  Co.  r.  Lang, 
146  N.  C.  311,  69  SB  708. 

es.  Philadelphia  Co.  v.  Stimson, 
223  U.  8.  606.  32  SCt  340,  58  L.  ed. 
670. 

as.  Philadelphia  Co.  v.  Stimson.  223 
U.  S.  606.  624.  82  SCt  340,  66  L.  ed.  570. 

e4.  Philadelphia  Co.  v.  Stimson, 
223  V.  S.  60S,  82  SCt  340,  66  K  ed. 
670;  St.  Clair  County  v.  liOvlngston, 
22  Wall.  (U.  8.)  48.  28  L.  ed.  69. 

SB.  U.  S.— Banks  v.  Ogden.  2  Wall. 
67,  17  L.  ed.  818;  Harris  v.  Blllott. 

10  Pet.  25.  9  L.  ed.  338;  Paine 
Consumers'  Forwarding,  etc..  Co.,  71 
Fed.  628,  19  CCA  99;  U.  S.  v.  l^rrlfl. 
26  F.  Caa.  No.  15,316.  1  Sumn.  Zl. 

Ala. — South,  etc.,  R.  Co.  v.  Davla.- 
IS6  Ala.  183,  «4  S  606;  Southern  Belt 
Tel.  Co.  T.  Francis,  109  Ala.  224,  19 
S  1,  66  AmSR  980,  31  LRA  193;  Moore 
V.  Johnston,  87  Ala.  280,  6  S  60; 
Columbus,  etc.,  R.  Co.  v.  Witherow. 
82  Ala.  190,  3  S  23. 

Ark. — Taylor  v.  Armstrong,  24 
Ark.  102. 

Cal.— Fraaer  v.  Ott,  96  Cal.  661,  30 
P  793:  Watklns  v.  Lynch,  71  Cal.  21. 

11  P  808;  Weyl  v.  Sonoma  Valley  R. 
Co..  69  Cal.  202,  10  P  510;  Webber  v. 
California,  etc.,  R.  Co.,  61  Cal.  426; 
Moody  V.  Palmer.  50  Cal.  31:  Kittle 
V.  FfelfCer,  22  Cal.  484;  Merchant  v. 
Grant,  26  Cal.  A.  486.  147  P  484. 

Canal  Zone. — Bsplnosa  V.  Carbons, 
2  Canal  Zone  164. 

Conn. — Benham  v.  Potter,  62  Conn, 
248;  Gear  v.  Barnum,  37  Conn.  229; 
Read  v.  Leeds.  19  Conn.  182;  Champ- 
lln  V.  Pendleton.  13  Conn.  23;  Chat- 
ham v.  Bralnerd,  11  Conn.  60;  Peck 
V.  Smith,  1  Conn.  103,  6  AmD  216; 
Stiles  V.  Curtis,  4  Day  328.  See  also 
Watrous  v.  Southworth,  5_Conn.  306. 

Fla. — Smith  V.  Hoc 
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exxch  ease  the  street  or  highway  is  r^;arded  as  th6  |  boundary^  or  momiment,  and  the  pnrehaBer  takes 


JacksonTllle,  etc.,  R.  Co.  v.  Lock- 
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Southern  R.  Co.  v.  Brown,  23  Fli.. 
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Oa. — Chewnins  v.  Shumate,  106  Ga. 
761,  82  BE  644;  Sllvoy  v.  McCool,  86 
Oa.  1,  12  SB  175.  See  also  Johnson 
V.  Arnold,  91  Oa.  659.  18  SB  370. 

Ida. — Shaw  V.  Johneton.  17  Ida. 
676,  lOT  P  S99  (but  by  the  provisions 
of  the  statute  the  contrary  may  be 
shown). 

111.— Cicero  V.  Chicago,  etc,  R.  Co., 
270  111.  606,  110  NB  811;  La  Salle 
Varnish  Co.  v.  Olos,  264  111.  326.  98 
KE  538;  Chicago,  etc.,  R.  Co.  v.  wll- 
lard.  84S  III.  891,  92  KB  271;  Owen 
V.  Brookport,  208  III.  36,  69  952: 
Brewster  v.  CahUl.  199  ill.  809,  66 
NE  283;  Eisendrath  v.  Chicago,  192 
III.  820,  61  NE  419;  Henderson 
Hatterman,  146  111.  656,  34  NE  1041; 
Hamilton  v.  Chicago,  etc.,  R.  Co.,  124 
111.  286,  16  NE  864;  Helmer  v.  CasUe, 
109  111.  664:  Chicago  v.  Rumsey,  87 
211.  848;  Oebhardt  v.  Reeves,  75  111. 
801;  Illinois,  etc..  Canal  v.  Haven,  11 
ni.  654. 

Ind. — Warbritton  v.  Demorett,  129 
Ind.  346,  27  NE  780,  28  NE  618;  Cox 
V.  Louisville,  etc.  R.  Co..  48  Ind.  178; 
Irvln  V.  Crammond,  68  Ind.  A.  640. 
108  NE  639.  640  [cit  Cyc];  Chicago, 
etc,  R.  Co..v.  .Tohnson.  46  Ind.  A.  162, 
90  NE  607;  Bergan  v.  Co-operative 
Ice,  etc.,  Co..  41  Ind.  A.  647;  84  NE 
883:  Western  Union  Tel.  Co.  v.  Krue- 
ger,  86  Ind.  A.  348.  74  NB  26:  Haslett 
T.  New  Albany  Belt,  etc,  R.  Co.,  7 
Ind.  A.  108,  84  NB  M6.  See  also 
Slmonton  v.  Thompson,  5S  Ind.  87. 

Iowa. — Chicago,  eto.,  R.  Co.  v. 
Keller.  lOS  Iowa  106,  74  NW  936; 
t>ubuau«  V.  Maloney,  9  Iowa  4S0,  74 
AihD  368. 

Kan.— Atchlnson,  etc.,  R.  Co.  v. 
Patch,  28  Kan,  470;  Tousley  v.  Ga- 
lena Minn.,  etc.,  Co.,  24  Kan.  828. 

Ky. — Blalock  v.  Atwood,  164  Ky. 
894,  157  SW  694,  46  LRANS  S;  Wil- 
liams V.  Johnson,  149  Ky.  409,  149 
SW  821;  Carpenter  v.  Buckman,  41 
SW  679,  19  KyL  700;  Jacob  v.  Wool- 
folk,  90  Ky.  426,  14  SW  416,  12  KyL 
400;  Schneider  v.  Jacob,  86  Ky.  101, 
6  SW  350.  9  KyL  382;  Haweavllle  v. 
Lauder,  8  Bush  679:  Dollars  t.  Louis- 
ville,  8TCy.  Op.  31. 

Me. — Wellman  v.  Dickey,  78  Me. 
29,  2  A  133;  Low  v.  TIbbetts,  72  Me. 
92,  39  AmR  303  and  note;  Oxton  v. 
Groves,  68  Me.  871,  28  AmR  75; 
Webber  v.  Overlook,  66  Me.  177; 
Stinehfield  v.  Gerry,  64  Me.  200;  Cot- 
tle v.  Young,  69  Me.  ICS;  Hunt  v. 
Rich,  38  Me.  196:  Palmer  v.  Dough- 
erty. 33  Me.  602,  64  AmD  636;  Bangor 
House  Proprietary  v.  Brown,  S3  Me. 
309;  Johnson  v.  Anderson,  18  Me.  76; 
Bucknam  V.  Bucknam,  12  Me.  468; 
Spring  V,  Russell,  7  Me.  273. 

Md. — Foreman  v.  Baltimore  Preab. 
Soc,  30  A  1114:  Gump  v.  Sibley,  79 
Ud.  165.  28  A  977;  Peabody  Heights 
Co.  V,  SadUer.  63  Hd.  633,  88  AmR 
619. 

Mass. — New  York,  etc,  R.  Co.  v. 
Cobasset  Water  Co.,  216  Mass.  291, 
103  NE  829;  Plnkerton  v.  Randolph, 
200  Mass.  24,  85  NE  892;  Gould  v. 
Wagner,  196  Mass.  270,  82  NE  10; 
Gray  v.  Kelley,  194  Mass.  633,  80  NB 
651;  Ehrerett  v.  Fall  River,  189  Mass. 
513,  75  NE  946:  Gould  v.  Eastern  R. 
Co.,  142  Mass.  86,  7  NE  543;  Hamlin 
V.  Pairpolnt  Mfg.  Co.,  141  Mass.  61, 
6  NB  681;  Oarvm  v.  Dean.  116  Mass. 
677;  Boston  v.  Richardson,  13  Allen 
146;  Hollenbeck  v.  Rowley.  8  Allen 
478;  Morton  v.  Moore,  15  Gray  673; 
Smith  V.  Slooomb,  11  Ora^  280;  Phil- 
lips T.  Bowers,  7  Gray  21;  Newhall 
V.  Ireson,  8  Cush.  695.  54  AmD  790. 
See  also  Phelps  v.  Webster,  134  Mass. 
17;  Brainard  v.  Boston,  etc.,  R.  Co.. 
12  Gray  407.  Contra  Tyler  v.  Ham- 
mond, 11  Pick.  193;  Sibley  v.  Holden. 
10  Pick.  249,  20  AmD  521;  Alden  v. 
Murdock.  13  Mass.  256;  Clap  v.  Mc- 
Neil, 4  Mass.  689.    But  see  O'Linda  v. 


Lothrop,  21  Pick.  292,  38  AmD  261 
(where  It  was  said  that  perhaps  all 
of  these  cases  might  be  sustained 
without  any   Interference  with  the 

freneral  rule,  owing  to  the  fact  that 
n  some.  If  not  all,  tfae  description 
was  so  si>eclflc  as  necessarily  to  ex- 
clude the  ways), 

Mich.— Fuller  v.  BUx.  161  Mich. 
689,  126  NW  712;  Plumer  v.  Johns- 
ton, 63  Mich.  166,  29  NW  687;  Pukiss 
V.  Benson,  28  Mich.  638. 

Minn.— Pratt  v.  Quirk,  119  Minn. 
316.  138  trw  38;  White  v.  Jefferson, 
110  Minn.  276,  124  NW  37S,  641,  12E 
NW  268,  3  LRANS  778,  784;  Betcher 
v.  Chicago,  etc.,  R.  Co.,  110  Minn. 
228,  124  NW  1096:  Brlsblne  v.  St. 
Paul,  etc,  R  Co.,  23  Minn.  114;  Han- 
kato  V.  WiUard,  13  Minn.  13,  97 
AmD  208. 

Ho. — Thomas  v.  Hunt,  134  Mo. 
892,  36  SW  581,  32  LRA  867:  Grant 
V.  Moon,  128  Ho.  43,  30  SW  328; 
Hannibal  Bridge  Co.  v.  Schaubacher, 
57  Mo.  582. 

N.  H. — Woodman  v.  Spencer.  64 
N.  H,  607;  Goodeno  v.  Hutchinson, 
64  N.  H.  159;  Rowe  v.  Addison,  34 
N.  H.  306:  In  re  Reed,  13  N.  H.  381: 
Claremont  v.  Carlton,  2  N.  H.  368,  9 
AmD  88.  See  also  Thompaon  t. 
Major,  68  N.  H.  242:  Richardson  v. 
Palmer,  38  N.  H.  212. 

N.  J, — Ayres  v.  Pennsylvania  R. 
Co.,  48  N.  J.  L  44,  8  A  8Bt,  67  AmR 
638;  Salter  v.  Jonas.  39  N.  J.  L.  469, 

23  AmR  229;  Lewis  v.  Pennsylvania 
R.  Co.,  33  A  982;  Winter  v.  Peterson, 

24  N.  J.  L.  624,  61  AmD  678;  Hess 
v.  Kenney,  09  N.  J.  Eq.  188,  61  A 
464;  Humphreys  v.  Bastlack,  68  N. 
J.  Eq.  136,  61  A  776;  Higbee  v. 
Camden,  etc.,  R.  Co.,  19  N.  J.  Kq. 
276;  Glasby  v.  Morris,  18  N.  J.  Eq. 
72;  Hinchman  v.  Paterson  Horse  R. 
Co..  17  N.  J.  Eq.  76.  86  AmD  262. 

N.  Y. — Haberman  v.  Baker,  1 28 
N.  Y.  253.  28  NB  370,  18  LRA  611; 
Matter  of  Ladue,  118  N.  Y.  213,  28 
NB  466;  Matter  of  Brooklyn,  73 
N.  Y.  179;  Mott  v.  Mott.  68  N.  Y. 
246;  Terrett  v.  New  York,  etc., 
Steam  Saw  Mill,  etc,  Co.,  49  N.  Y. 
666:  Cox  v.  James,  46  N.  Y.  667; 
Sherman  v.  McKeon,  38  N.  Y.  266; 
Dunham  v.  Williams,  87  N.  Y.  251, 
4  Transcr.  A.  209;  Perrln  v.  New 
York  Cent.  R.  Co.,  36  N.  Y.  120;  Bis- 
sell  V.  New  York  Cent.  R.  Co.,  28 
N.  Y.  61;  Fonda  v.  Borat,  2  Abb. 
Dec.  166,  2  Keyes  48;  Appleton  v. 
New  York,  163  App.  Dlv.  880.  148 
NY8  870;  O'Leanr  «.  Olens  Falls, 
128  App.  Div.  «S8,  118  NTS  »S2 
faff  200  N.  Y.  218.  93  NB  618,  81 
AnnCas  683];  Hltt^eU  v.  BInstein, 
lOE  App.  Div.  418.  94  NTS  210  frev 
42  Misc.  358,  86  NYS  769];  Van 
Winkle  r.  Van  Winkle,  9E  App.  Dlv. 
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68  NE  1128  mem];  Hangam  v.  Sing 
Sing,  26  App.  Div.  464.  SO  NYS  647 
[aff  164  N.  Y.  660  mem,  68  NE  1089 


mem] ;  Matter  of  New  York,  20 
App.  Dlv.  404,  46  NYS  832  [aff  166 
N.  Y.  638  mem,  49  NE  IJOO  mem]: 
Cheney  v.  Syracuse,  etc.,  R.  Co..  8 
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60  N.  T.  609;  Uattlage  v.  New  ToA 
El.  R  Co..  14  Misc  291,86  NTS  704 
[aff  167  N.  T.  708,  62  NE  1124]. 

N.  C— Haya  v.  Askew.  83  N.  C 
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Coal  Co.,  186  Pa.  49,  40  A  149;  Hlnca 
V.  Kingston  Coal  Co.,  186  Pa.  48. 
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oke  Bldg.  Co..  107  Va.  753.  60  SE  86. 

Wash. — Bradley  v,  Spokane,  etc.. 
R.  Co.,  79  Wash.  466,  140  P  688. 

Wis. — Thorndike  v.  Milwaukee 
Auditorium  Co.,  H3  Wis.  1.  126  NW 
881;  Wegge  v.  Madler.  129  Wis.  412, 


For  later  oases,  dsTelopments  and  ehangea  in  the  law  see  cumulative  Annotations,  same  title,  page-and  note  luirober. 
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to  the  middle  of  the  monmnmt  as  part  and  pareel 
of  the  grant."*  So  well  established  is  this  principle 
that  it  is  aaid  that  the  use  of  the  words  "to  the 
middle  line  of"  really  adds  nothing  to  the  interest 
given  by  a  conveyance  bounded  by  the  street,  and 
that,  on  the  other  hand,  it  would  not  lessen  in  any 
way  the  effect  of  such  eonTeyanee.*^  Of  course 
where  once  there  has  been  a  conveyance  made,  ez- 
chding  the  soil  of  the  street,  since  the  grantee  of 
sach  a  conveyance  owns  only  to  the  edge  of  the 
street,  he  cannot,  in  any  subsequent  conveyance,  by 
any  words  of 'description,  extend  the  boundary  of 
the  land  to  the  center  of  the  highway.*" 

84]  (8)  SMSons  for  Bnle.  Briefly  stated, 
the  reasons  in  support  of  the  rule  may  be  outlined 
as  follows:  (1)  The  absence  of  any  purpose  to  be 
served  in  the  retention  by  the  grantor  of  a  narrow 
strip  of  land  along  the  boundaries  of  the  land  con- 
veyed,** or  the  absence  of  any  practical  nse  to  him 
for  the  strip  of  land;"  (2)  the  immediate  interest 

109  NW  tit,  IK  AmSB  968  (aubject 
to  public  euement);  Llns  v.  See- 
feliC  126  Wis.  610,  106  NW  917: 
Brawn  V.  Baraboo,  98  Wis.  273,  74 
KW  223;  Chlcasp,  etc.,  R.  Co.  v. 
Milwaukee,  etc.,  R.  Co.,  95  Wis.  681. 
70  KW  678.  60  AmSR  1S6.  37  LRA 
S56;  Andrews  v.  Youmans,  78  Wis. 
E6.  47  NW  S04;  Norcross  v.  Orlfflths, 
(5  Wis.  699.  27  NW  606,  56  AmR  642; 
Pettlbone  v.  Hamilton,  40  Wis.  402: 
Hegar  v.  Chicago,  etc..  R.  Co.,  26 
Wis.  624:  Qove  v.  White,  20  Wis. 
4JB:  Pord  v.  Cblca^,  etc,  R.  Co., 
It  Wis.  609,  80  AraD  791;  Mariner 
T.  Bchulte.  18  Wis.  692;  Milwaukee 
T.  Milwaukee,  etc..  R.  Co.,  ?  Wis. 
SS;  Kimball  v.  Kenosha,  4  Wis.  321. 

Eng. — Beckett  v.  Leeds.  L.  R.  7 
Ch.  421,  21  BRC  599;  Mappln  v. 
Liberty,  [1903]  1  Ch.  118;  In  re 
White  [1898]  1  Ch.  659;  Doe  v. 
Pearsey,  7  B.  &  C.  304,  14  ECL  141. 
ICS  Reprint  737:  Scoones  v.  Morrell, 

I  B«av.  261,  17  EngCh  261,  48  Re- 
print 986;  Reg.  v.  Strand  Dfat  Bd. 
of  Works.  4  6.  &  S.  626,  116  ECL. 
fi26.  122  Reprint  666;  Berrldgre  v. 
Ward.  10  C.  B.  N.  S.  400,  100  ECL 
460,  142  Reprint  607;  Simpson  v. 
Dendy,  8  a  B.  N.  S.  438,  98  BCL 
413.  141  Reprint  1233;  Holmes  v. 
B«ninBrham.  7  C.  R  N.  S.  339,  97 
ECL  f29,  141  Reprint  848;  Headlam 
V.  Hedley,  Holt  N.  P.  463.  3 
184;  Lord  v.  Sydney,  12  Moore  P.  C. 
473^14  Reprint  991;  Cooke  v.  Oreen, 

II  Price  786,  147  Reprint  621:  Steel 
V.  Prlckett,  2  Stark.  483,  S  VSCL  490; 
Grose  v.  West,  7  Taunt  S9,  I  BiClj 
:go.  129  Reprint  16. 

— O'Connor  v.  Nova  Seotla 
Tel.  .Co..  22  Can.  S.  C.  276. 

[a]  Aa  u^tmmmmnt  to  oonvey  land 
fronting  on  a  public  highway  In- 
dndes  the  grantor's  title  to  the 
center  of  the  highway,  unless  a 
contrary  Intention  plainly  appears. 
Pittsburg,  etc.,  R.  Co.  v.  Fisher 
Fdy.,  etc.,  Co..  208  Pa.  78,  67  A  191, 

fb]  nxtiire*  paMlBir  with  con- 
VifBBO*. — A  sale  of  realty  abuttlnK 
on  a  street.  In  the  absence  of  ex- 
press Indications  to  the  contrary. 
Includes  the  land  to  the  center  of 
the  street  and  will  pass  title  to  a 
fixture,  such  as  platrorm  scales  set 
In  the  street.  Hannon  v.  Kelly,  1B6 
Wis.  609,  I4«  NW  612. 

6a.  ininolB.  etc;  Canal  v.  Raven, 
11  III.  664:  S  Kent's  Commentaries 
(Sth  ed>  p  4SS. 

ff.  Clymer  v.  Boberta,  280  Pa. 
162,  69  A  B48. 

.  Overland  Maeh.  Co.  t.  Alpen- 
fela.  SO  C^o.  ISS.  69  P  674;  Church 
T.  Meeker.  24  Conn.  421;  Bralnard 
T.  Boston,  etc..  R.  Co.,  12  Gray 
ptaas.)  407:  Snnham  WiUiams. 
17  H.  t.  Ki, 

m.  Mott  V.  Hott,  eg  N.  T.  246; 
JtAnson  v.  Grenell.  112  App.  Dlv. 
!20.  98  NTS  629  Faff  188  N.  T.  407. 
II  NE  161,  18  LRANS  651], 

m  White  V.  Jefferson,  110  Minn. 
176,  124  NW  373.  126  NW  262,  32 
UtANS  778.  784. 


of  the  vendee  therein  and  its  direct  and  substantial 
value  to  him;^'  (3)  grounds  of  public  convenienoe 
and  the  prevention  of  disputes  as  to  the  precise 
boundaries  of  property;^'  (4)  the  embarrassment  to 
alienation  and  the  improvement  of  property,  which 
it  consists  with  public  x>olicy  to  favor,  if  a  different 
rule  prevailed;^'  (6)  the  concern  of  Uie  state  itself 
as  to  who  shall  determine  and  pay  for  improve- 
ments;^' (6)  and  in  conclusion  it  has  been  said: 
''If  no  other  reason  could  be  assigned  in  support 
of  this  rule  of  construction,  the  general  understandr 
Ing  of  the  people,  and  the  extensive  and  imme- 
morial practice  of  claiming  and  acquieseing  in  andi 
rights,  ought  to  have  great  weight. "  " 

[%  85]  (3)  Street  or  Highway  as  Opened,  the 
Boundary  Ordlnurily  Referred  to.  When  a  highway 
or  street  is  referred  to  in  a  Krant  or  other  convey- 
ance, the  way  as  opened'  and  actually  used, 
rather  than  as  platted,  is  construed  to  be  the  bound- 
ary intended  by  the  partiea,''^  in  the  absence  of 


n.  White  T.  Jefferson.  110  Minn. 
276.  124  NW  873,  126  NW  262.  32 
LRANS  778,  784;  Kimball  v.  Keno- 
sha, 4  Wis.  321. 

72.  Durbin  v.  Roanoke  BIdg.  Co., 
107  Va.  763,  60  8E  86  (where  It  was 
further  said  that  It  is  supposed  that 
when  the  road  was  orisrlnally  formed 
the  proprietor  on  each  side  con- 
tributed a  portion  of  hfs  land  for 
the  purpose).  And  see  McDonald 
V.  Kummer,  66  Colo.  163,  137  P  61 
(where  it  was  said  that  the  reason 
is   that  the  adjacent   proprietor  Is 

f rlma  facie  owner  of  the  soil,  sub- 
set to  an  easement  In  favor  of  the 
public,  and  this  on  the  presump- 
tion that  the  ground  was  originally 
taken  from  the  adjoining  owners 
and  for  the  sole  purpose  of  being 
vaed  as  a  thoroughfare). 

"The  rule  is  founded  on  the  sup- 
position, that  the  proprietor  of  the 
adjoining  land  at  some  former 
period   gave   up   to  the   public  for 

fiassage  all  the  land  between  his 
nclosure  and  the  middle  of  the 
road."  Per  Bayley,  J,,  in  Doe  v. 
Pearsey.  7  B.  &  C.  S04.  806,  14  ECL 
141,  108  Reprint  787. 

73.  Kimball  T.  Kenosha,  4  Wis. 
321. 

74.  Kimball  v.  Kenosha.  4  Wis. 
121. 

76.  Paul  V.  Carver,  26  Pa.  223, 
226.  67  AmD  418. 

"The  rule  Is  compelled  by  Incon- 
trovertible public  policy.  The  owner 
of  the  land  platted  usually  becomes 
entirely  disassociated  with  the  title 
to  the  land  sold  and  has  neither  a 
proximate  Interest  In  nor  a  prac- 
tical use  for  the  quallfled  fee  in 
the  street.  The  interest  of  the 
vendee  therein  la  immediate.  It 
has  direct  and  substantial  value  to 
htm.  Indeed,  as  Cole,  J.,  said  in 
Kimball  v.  Kenosha,  4  Wis.  321.  881, 
the  lots  would  be  comparatively  use- 
less without  the  Implication  of  con- 
veyance to  the  middle  of  the  street. 
He  la  logically  entitled  to  improve 
the  property  as  he  chooaes.  It  con- 
duces to  the  best  use  of  the  prem- 
ises to  allow  him  to  do  so  in  reli- 
ance on  access  to  the  street  on  the 
ground  itself  and  for  llgAit  and  air 
above.  Bo  long  as  the  land  Is  used 
as  a  street  tRese  rifhts  would  be 

8rotected,  irrespective  of  who  owned 
le  fee.  But  upon  vacation  of  the 
street  these  rights  would  be  legally 
destroyed  unless  the  vendee  had 
the  fee.  It  Is  much  more  reasonable 
to  vest  that  fee  in  him  than  In  the 
usually  remote  party  who  originally 

Slatted  the  land.  To  allow  the  ven- 
or  to  retain  the  fee  would  be  a 
serious  embarrassment  to  aliena- 
tion and  Improvement  of  property 
which  it  consists  with  public  policy 
to  favor.  On  the  other  hand,  the 
state  itself  is  concerned,  e.  g.,  as  to 
who  should  determine  and  pay  for 
Improvements  to  the  street  made 
under  the  power  of  taxation  to  be 
paid  for  in  some  form  of  local  as- 


sessment. The  owners  of  the  lots- 
adjolning  the  street  are  the  natural 
ones  to  aetermine  whether  improve- 
ments should  be  made  and  what 
their  character  should  be.  They  are 
the  ones  who  logically  would  be,  and 
who  are,  required  to  discharge  the 
assessment  levied  for  the  Improve- 
ment determined  upon.  Upon  vaca- 
tion ot  the  street,  they  are  naturally 
entitled  to  the  street  In  its  improvea 
condition."  White  v.  Jefferson.  110 
Minn.  276.  283,  124  NW  873,  126  NW 
262,  82  LRANS  778.  784  (per  Jag- 
gard,  J.). 

76.  See  Johnston  v.  Palmetto,  189 
Oa.  666,  77  SE  807;  Halifax  Graving 
Dock  Oo.  v.  Evans,  48  N.  S.  66.  Iff. 
17  DomLR  636  [quot  C^c]. 

[a]  Openlar  by  ststnory  prooeed- 
iaiu. — The  presumption  that  the 
owner  of  lots  abutting  on  a  public 
way  owns  the  fee  to  the  middle  of 
the  way  Is  not  rebutted  by  the  fact 
that  the  street  was  opened  by  stat- 
utory proceedings.  Hochhaiter  v. 
Manhattan  R.  Co.,  9  NTS  341. 

77.  Ala. — Southern  Iron  Works  v. 
Central  of  Georgia  R.  Co.,  131  Ala. 
649,  81  S  723. 

Cal.— Orena  v.  Newlove,  163  Cal. 
136,  94  P  628:  Payne  v.  English.  101 
CaL  10,  36  P  848;  Orena  v.  Santa 
Barbara,  91  Cal.  621,  28  P  268:  Win- 
chester v.  Payne,  10  Cal.  A.  601,  102 
P  631. 

Conn. — Falls  Village  Water-Power 
Co.  V.  Ttbbetts.  31  Conn.  16B. 

Pla, — Winter  v.  Payne,  33  Pla.  470. 
16  S  211. 

Ga. — Johnston  v.  Palmetto,  189  Oa. 
666,  77  SE  807  Jclt  Cyc]. 

Ind. — Clevelarfd  v.  Obenchain.  107 
Ind.  691,  8  NE  624;  Hunt  v.  Prancl|i, 
6  Ind.  302.  Compare  Reid  v.  Klein, 
188  Ind.  484,  87  NB  967  (where  It 
was  held  that  a  deed  describing  land 
as  beginning  at  a  point  "ranging" 
with  the  south  line  of  a  street  re- 
ferred to  the  street  as  extended  to 
the  property  on  a  re«>rded  plat,  and 
not  as  it  actually  existed  some  dis- 
tance away). 

Ky.— Jacob  v.  Woolfolk,  90  Ky.  42t, 
14  SW  416,  12  KyL  400,  9  LRA  sSl! 

Me.— Rounds  v.  Ibun,  111  Me.  26<, 
88  A  892;  Brown  v.  Heard,  8S  He. 
294.  27  A  188;  Spronl  v.  Foye,  56  Me. 
162;  Tebbetta  v,  Bstes.  62  Me.  SffO. 
See  also  Dorman  v.  Bates  Mf  r.  Co., 
82  Me.  488.  18  A  BIS  (where  ft  was 
held  that  the  grantee  ot  land  bound- 
ing on  a  street,  "as  at  present  de- 
fined and  located"  by  his  grantor, 
eannot  claim  a  rlcht  of  way  over  the 
street  as  located  by  a  former  owner, 
not  his  grantor,  where  no  reference 
Is  made  to  such  location  In  the  grant 
to  him). 

Mass. — Foley  v,  McCarthy,  167 
Mass.  474.  32  NE  669;  Stearns  v. 
Rice.  14  Pick.  411. 

Mich. — Pratt  V.  Lewis.  39  Mich.  7. 

Miss. — Potts  V.  Canton  Cotton 
Warehouse  Ca,  70  Miss.  462,  12  S 
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»ny  evidence  to  show  a  different  intention."  A 
liigiiway  mentioned  in  a  deed  as  a  boundary  must 
be  underetood  to  mean  the  highway  as  it  practically 
«xista,  the  apparent  and  traveled  highway,  and  not 
the  highway  as  it  exists  of  record.^"  The  mle 
has  been  held  to  apply  in  ease  of  a  private  street, 
whether  in  the  city  or  the  country,  where  the 
grantor  who  has  opened  it  up  sells  building  lot^ 
bounding  them  on  it.^  But  it  has  been  held 
that,  where  the  grant  or  conveyance  refers  to  a 
map,  the  line  of  the  way  as  actually  surveyed  is 
held  to  determine  the  boundary  of  the  land."  And 
where  a  deed  describes  lands  as  banning  at  a 
point  "ranging"  with  the  south  line  of  a  street, 
it  means  that  the  boundary  shall  be  determined  by 
the  street  as  platted  on  the  records,  not  as  it  actu- 
ally was  opened  up."' 

[$  86]  (4)  Knle  Merely  One  of  OooBtraction 
and  Pnmimption  May  Be  Bebntted.  The  rale  stated 


79,  T  A  U;  Jackson  v.  Perrine,  S5  N. 
J.  U  1S7;  Smith,  v.  State,  23  N.  J.  U 
180  Ima  it  N.  J.  U  712h  Den  v.  Van 
Houten,  28  N.  J.  L.  61;  Den  v.  Emer- 
son. 10  N.  J.  Ij.  279. 

N.  T. — Burrows  v.  Webstar,  144  N. 
T.    422,    39  367;    Blaokman  T. 

Riley.  188  N.  Y.  318,  34  NB  214: 
Smith  V.  Stacey,  68  App.  Div.  621.  73 
NTS  1022;  Burke  v.  Henderson,  S4 
App.  Div.  157,  66  NTS  468;  Singer  v. 
^ew  York,  47  App.  Div.  42,  62  NTS 
347  [aS  165  N.  Y.  668  mem,  59  NB 
liSO  mem}:  Glover  v.  Shields,  22 
Barb.  874:  Matter  of  Fourth  Ave.,  11 
AbbPr  189.  And  see  Donahue  v.  Key- 
stone Qas  Co.,  90  App.  Plv.  386,  85 
NTS  478,  14  NYAnnCaa  817,  78  NE 
1108  faff  181  N.  Y.  313.  106  AmSR 
649,  70  LBA  761]. 

Pa. — Dobson  v.  Hohsnadel,  148  Pa. 
367,  23  A  1128;  Norris  v.  I>arlymple, 
18  Pa.  Super.  287. 

R  I.— Aldrich  v.  BilUnirB,  14  R. 
I.  233. 

Vt— Stockwell  V.  Fltsver&td,  70  Vt. 
468,  41  A  504:  Wead  v.  St.  Johna- 
bury,  etc^  R.  Co.,  64  Vt  52,  24  A  361. 

Wis. — Racine  v.  Emerson,  85  Wis. 

80,  65  NW  177,  39  AmSR  819. 

N.  S.— Halifax  Oravinv  Dock  Co.  v. 
Slvans.  48  N.  S.  66,  it,  17  DomLR 
680  [quot  Cyol. 

See  also  (^ebeo  v.  North  Shore  R. 
Ca,  27  Can.  S.  C.  102  <dIsoiiBslnr  the 
rule). 

"when  a  road  Is  referred  to  In  a 
deed  aa  one  of  the  boundaries  of  the 
land  conveyed,  we  should  ordinarily 
suppose  that  aomethinff  more  than  a 
mere  location  was  meant.  A  road  la 
a  way  actually  used  In  passing  from 
one  place  to  another.  A  mere  aur- 
vey  or  location  of  a  Voute  for  a  road 
Is  not  a  road.  A  mere  location  for 
m  road  falls  short  of  a  road  as  mucb 
.tM  a  house  lot  falls  short  of  a  house. 
'Bounded  by  the  new  county  road 
leadlRK  from  Wiscawset  to  Dresden.' 
Can  the  proposition  he  maintained 
that  an  invisible  and  unwrought  lo- 
cation answers  such  a  call  better 
than  a  visible  wrought  road  over 
which  the  public  travel  la  passing 
daily?  We  think  not."  Sproul  v. 
Foye,  65  Me.  102.  164. 

fa]  nittstratlOB* — A  description  In 
a  series  of  conveyances  ran:  HThence 
westerly  on  a  line  parallel  with  Gar- 
den Street,,  and  sixty  feet  therefrom 
thence  along  the  northerly 
line  of  Garden  Street  to  the  place  of 
beginning."  Aa  located  and  occupied, 
the  lot,  at  one  corner,  extended  thir- 
teen feet  Into  the  street  as  located 
on  early  maps,  the  owners  building 
a  house  with  Its  lines  parallel  with 
the  visible  line  of  the  street,  and 
terracing  and  platting  the  lawn  with 
reference  thereto.  The  sidewalk  and 
trees  In  the  street  accorded  with  the 
visible  line  which  had  existed  un- 
changed for  over  forty  years.  The 
grantees  exercised  ownership  only 
sixty  feet  from  the  visible  street 
line,  and  grants  of  the  adjoining  lot 


described  It  aa  bounded  by  the  line 
of  the  Arst  lot,  which,  as  given,  was 
a  trifle  longer  than  the  opposite  line, 
indicating  that  they  were  not  par- 
allel. It  was  held  that  th«  deacrlD- 
tion  bounding  tho  first  lot  on  the 
street  referred  to  the  visible  line  of 
the  street,  and  that  the  owner  was 
not  entitled  to  extend  his  lot  over 
the  adjoining  lot  to  an  amount  equal 
to  the  encroachment  on  the  street. 
Smith  V.  Stacey.  68  App.  Div.  621, 
73  NTS  1022. 

78.  Southern  Iron  Works  v.  Cen- 
tral of  Georgia  R-  Co.,  131  Ala.  649, 
31  S  723:  Winchester  v.  Payne,  10 
Cat.  A.  601.  102  P  631. 

79.  Falls  Village  Water  Power  Co. 
V.  Tlbbetts.  81  Conn.  166. 

80.  Fisher  v.  Smith,  9  Oray 
(Mass.)  441:  Phillips  v.  Bowers.  7 
Gray  (Mass.)  21:  Blssell  v.  New 
York  Cent.  R.  Co.,  28  N.  T.  61; 
Adams  V.  Saratoga,  etc,  R.  Co.,  ll 
Barb.  414  [rev  on  other  grounds  10 
N.  T.  328]:  Hammond  v.  HoLaohlan, 
3  N.  Y.  Super.  323. 

81.  Orena  v.  Santa  Barbara,  91 
Cal.  621.  28  P  268;  Andreu  v.  Wat- 
kins,  26  Fla.  390.  7  S  876;  Halifax 
Graving  Dock  Co.  v.  Elvana,  48  N.  3. 
66,  66.  17  DomLR  636  [quot  Cyc]. 

ea.  Reld  V.  Klein,  138  Ind.  484,  37 
NE  967. 

83.  Gray  v.  Kelley,  194  Haas.  MS, 

80  NE  661. 

"The  presumption  in  favor  of  an 
adjacent  proprietor,  and  of  his  suc- 
cessors In  Intereat,  is  not  a  pre- 
Bumptio  Juris  et  de  jure,  but  yields 
to  other  evidence  displacing  the 
grounds  upon  which  it  rests.'^  Per 
Porter,  J.,  In  Dunham  v.  Williams, 
37  N.  T.  261,  262. 

84.  111. — Huff  V.  Hastings  Elxpresa 
Co..  196  111.  267.  63  NK  106. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Gould,  67  Md.  60.  8  A  764;  Peabody 
Heights  Co.  v.  Sadtler,  63  Md.  533, 
52  AmR  619. 

Mass. — Codman  v.  Elvans,  1  Allen 
443. 

N.  T.— Graham  v.  Stern,  168  N.  T. 
617.  61  NE  891.  86  AmSR  694;  Mott 
v.  Hott,  68  N.  T.  246,  263:  Blssell  v. 
New  York  Cent  R  Co.,  28  N.  T.  61. 

Pa. — Saccone  v.  West  End  Trust 
Co.,  224  Pa.  564,  73  A  971,  24  LRANS 
689  and  note;  Pennsylvania  R-  Co.  v. 
Pittsburgh  Grain  Bl.  Co..  60  Pa.  499. 

Vt— Buck  v.  Saulers,  it  Vt  484. 

Eng.— -Mappin  v.  L]berty.'[1903]  1 
Ch.  118;  Broomfleld  v.  Williams. 
11897]  1  Ch.  602;  Salisbury  v.  Great 
Northern  R.  Co.,  6  C  B.  N.  S.  174,  »4 
BCD  174,  141  Reprint  69. 

Can. — O'Connor  v.  Nova  Scotia  Tel. 
Co.,  22  Can.  8.  C.  276. 

[a]  Angell's  statement  of  mle> — 
"Whether  the  soil  passes  or  not  Is 
purely  a  question  of  Intention,  to  be 
ascertained  in  each  particular  case 
from  the  descriptions  contained  in 
the  deed,  explained  and  illustrated 
by  all  the  other  parts  of  the  conv^- 
ance,  and  by  the  localities  and  sub- 


in  section  83,  supra,  has  never  been  held  to  be  any- 
thing more  than  a  rule  of  construction,  to  be  used 
in  ascertaining  the  true  meaning  of  the  parties." 
The  question  whether  the  conveyance  carries  title 
to  the  center  of  the  street  or  highway  is  in  all 
cases  merely  a  matter  of  eonstruetion,  to  be  deter- 
mined from  a  consideration  of  the  language  used 
by  the  parties  and  from  such  surrounding  circum- 
stances aa  are  proper  to  be  considered  in  ascer- 
tainii^  their  intent."  And  the  presumption  of  an 
intention  to  convey  to  the  center  of  the  street  or 
highway  may  be  rebutted,^  although  in  no  ease  will 
such  an  intention  be  presumed.** 

[$  87]  (6)  How  Preniraptlon  Belnitted."  The 
presumption  is,  of  course,  rebutted  where  the  con- 
veyance contains  an  express  provision  to  the  effect 
that  the  fee  in  the  highway  was  not  intended  to  be 
conveyed.**  Nevertheless,  it  is  not  necessary  that 
the  deed  ahonld  contain  an  ezprera  reservation  of 

Ject-matter  to  which  it  applies." 
Anawll  Highways  i  314. 

an.  Ala.— Tuskegee  lAnd,  etc.  Go. 
V.  Birmingham  Realty  Co.,  161  Ala. 
S42,  49  8  378,  18  LRANS  992. 

Cal. — Alameda  MacadamialnK  Co. 
V.  WiUlams,  70  Cal.  634,  12  P  B80. 

Hasaf— Bmlth  v.  Slocomb,  11  Gray 
280. 

N.  T.— In  re  Parkway,  209  N.  Y. 
844,  102  NE  608:  Van  Winkle  v.  Van 
Winkle,  184  N.  T.  193,  73  NE  33  [aft 
96  App.  Div.  606,  89  NTS  26];  Graham 
V.  Stem,  168  N.  T.  617,  61  NB  891. 
85  AmSR  694;  Woolf  v.  Woolf.  131 
App.  Div.  761,  116  NTS  104;  Tletjen 
v.  Palmer.  121  App.  Div.  23S,  105 
NTS  790;  Mott  v.  Eno.  97  App.  Dtv. 
680.    90    NTS    608    [rev   on  tother 

grounds  181  N.  T.  346,  74  NE  229]; 
eBaun  v.  Pardee,  1S9  NTS  1077  [aff 
169  App.  Div.  S66  mem,  158  NYS 
1111  mem]. 

Wis. — ^Valley  Pulp,  etCy  Co.  v. 
West,  68  Wis.  599,  17  NW  664. 

Eng.— Mappin  v.  Llberty,_ri903]  1 
Ch.  118;  broomfleld  v.  Williams, 
[18971  1  Ch.  602:  Pryor  v.  Petre. 
[1894]  2  Ch.  11;  Doe  v.  Kemp.  2 
Blng.  N.  Cas.  102,  29  ECL  456.  132 
Reprint  40.  7  Blng.  382,  20  ECL.  162. 
131  Reprint  128;  Doe  v.  Hampson, 
4  C.  B.  267,  66  ECL  267.  186  Reprint 
609;  Salisbury  v.  Great  Northern  R. 
Co.,  6  C.  B.  N.  S.  174,  94  ECL  174. 
141  Reprint  69:  Headlam  v.  Hedley, 
Holt  N.  P.  461,  I  BCL  184*  Orose 
V.  West,  7  Taunt  t9,  1  EX^L  250.  129 
Reprint  16, 

Can.— O'Connor  v.  Nova  Scotia 
Tel.  Co.,  22  Can.  8.  C.  276.  279. 


And  see  cases  Infra.  |  87  et  seq. 
88.    Uott  v.  Hott.  61  N.  T.  846. 

87.  See  alao  genenOly  Infra  il 

88-106. 

88.  111. — ^HutC  V.  Hastings  Express 
Co.,  196  111.  267,  68  NE  106;  Hender- 
son V.  Hatterman.  146  HI.  66S,  34 
NE  1041. 

Minn. — White  t.  JetFerson,  110 
Minn.  276,  124  NW  373,  125  NW  262, 
32  LRANS  778,  784. 

Mo. — Snoddy  v.  Bolen,  122  Mo. 
479.  24  8W  142,  26  SW  932,  24  LRA 
607. 

N.  T.— Van  Winkle  v.  Van  Winkle, 
184  N.  T.  193.  77  NE  83  [alt  95  App. 
Dly.  605.  89  NTS  26J;  Mott  v.  Ena 
181  N.  T.  346,  74  NE  229  fnv  97 
App.  Div.  680,  90  NTS  608].  See  also 

TfrifTS  i?4~"' 

Utah.— Brown  t.  Oregon  Short 
Une  R.  Co-  86  Utah  »7,  101  P  740, 
24  LRANS  ^6, 

[al    AppUoattoa  of  nla^Where 

a  street  fs  only  slzty-alx  feet  wide, 
the  grantees  of  property  described  as 
bounded  on  the  north  by  a  line 
ninety-one  feet  south  of  and  parallel 
with  the  north  line  of  such  street 
cannot  claim  title  to  the  strip  be- 
tween their  north  line  and  the  street 
on  the  theory  that  a  conveyance  of 
land  abutting  on  a  street  will  be 
presumed  to  Include  the  land  to  uie 


For  later  oases,  dsrelopments  and  ahanff«s  In  the  law  see  cumulative  Annotations, 
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the  land  in  the  h^hway;**  the  presumption  that  the 
ovner  intended  to  eonvey  his  interest  in  the  street 
or  highway  may  be  overcome  by  the  use  of  such 
words  in  the  conveyance  as  explained 'by  smromid- 
ing  eircnmstances  wUl  show  an  intention  to  ex- 
elude  it.*"  It  has  been  held,  however,  that  the 
presomption  that  a  conveyance  of  land  passes  one 
h&If  of  the  soil  of  the  adjoining  highway  extends 
to  streets  in  towns  and  is  not  rebutted  by  the  cir- 
cumstance that  the  grantor  is  the  municipal  author- 
ity entitled  to  part  of  the  aoil  of  the  other  half  of 
the  street.*^ 

[\  S8]  (6)  Extent  and  Limits  of  Bnle— (a)  Par- 
ticular Expressions  Hdd  To  Bring  Conveyances 
vithin  Its  Oxwration.  Where  a  conveyance  of  land 


middle  of  the  street,  since  their 
pn«>eity  does  not  abut  on  the  street, 
and  inch  strip  Is  expressly  excluded 
by  the  oODvsyance.  Huff  v.  Hastlnrs 
&pT«as  Co.,  19B  IlL  157,  «S  NE  105. 

[b]  M^ftmm  nswvMOn  In  prior 
eottTsyaes. ' "  ■Copveyance  of  a  city 
lot  bounded  on  a  street  does  not 
carry  title  to  the  minerals  under 
mch  street  as  far  as  Its  center,  where 
the  minermlB  were  expressly  reserved 
on  a  prior  conveyance  of  the  surface 
of  the  street.  Snod^  v.  Bolen.  122 
Uo.  479.  14  BW  142.  Sfi  SW  9St.  24 
LRA  607. 

W.  8e«  casM  Infra  note  to. 

ia  Ala. — Tuaker«e  I^nd.  etc,  Co. 
T.  rarminKham  Realty  Co.,  161  Ala. 
Ut.  4»  S  178.  2S  I.RANS  »92. 

IlL — Chicago,  etc.,  R  Co.  v.  Wll- 
Uid,  246  in.  821,  92  KE  271;  Raft 
V.  Hastlnca  Bxpress  Co.,  19E  lit.  267, 
n  NE  loS:  Henderson  v.  Hattemian. 
14S  m  266.  24  NET  1041;  Helmer  v. 
Castle.  109  111.  664:  Piper  v.  Con- 
nellr,  108  IlL  646:  Rockwell 
BaMwUi,  62  IlL  19;  Chicago  v.  Laf- 
Un.  49  111.  172. 

^^Hass. — Tyler     diamond,  11  Pick. 

Minn. — White  v.  Jefferson.  110 
Minn.  276.  124  NW  S7S.  126  KW  262, 
12  LRANS  778,  784. 

X.  T. — Boffllsh  V.  Brennan,  60  N. 
T.  609.  See  also  Van  Winkle  v.  Van 
Winkle,  184  N.  Y.  198,  77  KB  SS 
(discusslnr  the  rule). 

Pa.— Hobson  v.  Fblladelpltla.  160 
Pa.  MS,  24  A  1048. 

VL— Cole  V.  Haynes.  22  Vt.  588. 

Enr  — Happln  Liberty,  [1908]  1 
Ch.  118. 

[a]  Thoa  (1)  If  the  owner  should 
transfer  the  fee  to  the  street  subject 
to  the  easement  to  one  person,  and 
afterward  transfer  the  adjolnlnff  lots 
to  other  persons,  the  Implication 
would  be  that  he  did  not  intend  to 
gn.nl  to  the  latter  any  Interest  in 
the  land  which  had  been  a  street. 
White  V.  Jefferson.  110  Minn.  276,  124 
NW  878,  125  NW  262,  82  LRANS 
7TS,  784.  (2)  Where  a  deed  de- 
scribes land  by  courses  and  dis- 
tances, the  line  besrlnnlnr  at  a  cer- 
tain point  and  running  "to  the  road," 
and  thence  "in  the  line  of  the  road," 
the  measurement  being  exact,  and  ex- 
tending only  to  the  jnargln  of  the 
rood,  the  title  to  no  part  of  the 
road  passes.  Cole  v.  Havnes,  22  Vt. 
m8.  To  same  effect  Tyler  v.  Ham- 
mond, II  Pick.  (Mass.)  193;  English 
Brennan,  60  N.  Y.  609:  Jackson 
f.  Hathaway.  15  Johns.  (N.  Y.)  447. 
I  AmD  268.  (8)  The  presumption 
ifl  rebutted  where  a  new  street  Is 
made  by  commissioners  under  an  act 
of  parliament  which  Imposes  on  them 
duties  and  obligations  inconsistent 
With  the  presumption,  and  where  the 
parcels  and  plan  show  no  intention 
to  pass  any  part  of  the  street.  Map- 
pin  V.  Liberty.  [1908]  1  Ch.  118. 
91.    In  re  White  riSSSf  I  Ch.  659. 

.  Ogden, 


9a.   U.  S.— Banks  v. 


2  Wall. 


(7.  17  L.  ed.  818;  Harrfs  v.  Elliott, 
10  Pet  26,  9  L..  ed.  883;  Paine  v.  Con- 
nuners"  ?N>rwarding,  etc.,  Co.,  71  Fed. 
««.  19  CCA  99. 
Cal.— Moody  v.  Palmer,  50  Cal.  81. 
Conn. — Gear  v.  Barnum,  87  Conn. 
ay.  Read  V.  Leeds,  19  Conn.  1S2. 
FIs.— Jacksonville,  etc,  R.  Co.  v. 


Lockwood.  88  Fla.  678.  16  S  887. 

Oa. — Johnson  v.  Arnold,  21  (te.  669, 
18  SE  870:  Silvey  v.  HcCool,  86  da. 
1,  12  SE  175. 

111.— Owen  V.  Brookport,  208  IlL 
86,  69  NE  962;  Corning  v.  Woolner, 
209  IlL  190,  69  NE  63:  Thompson  v. 
Maloney,  199  tlL  276,  66  NE  286.  98 
AmSR  133:  Henderson  v.  Hatterman. 
146  IlL  666,  34  NE  1041:  Illinois, 
etc..  Canal  v.  Haven,  11  IIL  664. 

Ind. — Western  Union  Tel.  Co.  v. 
Krueger,  36  Ind.  A.  848,  74  NE  26. 

Iowa. — Dubuque  v.  Maloney,  9 
Iowa  450,  74  AmD  868. 

Ky. — Jacob  v.  Woolfolk,  90  Ky. 
426,  14  SW  416,  12  KyL  400,  9  LRA 
661;  HawcsvIUe  y.  Lander,  8  Bush 
679. 

Ma.— Wlnslow  t.  Reed,  80  Me.  67, 
26  A  1017;  Ox  ton  t.  Oroves,  68  Me. 
871.  28  AmR  76;  Webber  t.  Over' 
locL  66  He.  177;  Cottle  v.  Young, 
69  Me.  105;  Hunt  v.  Rich,  88  Me. 
196;  Palmer  v.  Dougherty,  82  Me. 
S02,  64  AmD  686;  Johnson  v.  Ander- 
son, 18  Me.  76. 

Md.— Albert  v.  Thomas,  78  Md. 
181,  20  A  912;  Peabody  Heights  Co. 
V.  Sadtler,  63  Md.  633,  62  AmR  619. 

Mass. — ^Hamlin  v.  Atty.-Gen..  196 
Mass.  809.  81  NK  275;  McKenxie  v. 
aieason,  184  Mass.  462,  69  NE  1076, 
100  AmSR  666:  Lemay  v.  Furtado, 
182  Mass.  280,  6S  NE  896;  Dean  v. 
Lowell,  136  Mass.  65;  Sanborn  v. 
Rice,  129  Mass.  887;  O'Connell  v. 
Bryant  121  Mass.  567:  Peck  v. 
Dennlston.  121  Mass.  17;  Stark 
Coffin,  lOS  Mass.  328;  White  v.  God- 
frey, 87  Mass.  472;  HoUenbeck  v. 
Rowley,  8  Allen  473;  Fisher  v.  Smith, 
9  Gray  441:  Smith  v.  Slocomb,  9  Gray 
36.  69  AmD  274;  Newhall  v.  Ireson,  8 
Cush.  595,  54  AmD  790;  Van  O'LInda 
V.  Lothrop,  21  Pick.  292.  82  AmD 
261. 

Mich.— Goff  V.  Cougle,  118  Mich. 
307,  76  NW  489,  42  LRA  16L 

Minn. — Hall  v.  Connecticut  MuL  L. 
Ins.  Co.,  76  Minn.  401,  79  NW  497. 

Mo. — St.  Charles  First  Presb. 
Church  V.  Kellar.  89  Mo.  A.  441. 

Nev. — Lindsay  v.  Jones,  21  Nev. 
72,  26  P  297. 

N.  J.— Salter  v.  Jonas,  89  N.  J.  L. 
469,  23  AmR  229;  Hoboken  Land, 
etc..  Co.  V.  Kerrigan,  21  N.  J.  L.  18; 
Winter  v.  Peterson.  24  N.  J.  Li  624, 
61  AmD  678. 

N.  Y.^ — Haberman  v.  Baker,  128 
N.  Y.  263,  28  NE  870.  18  LRA  611; 
In  re  Ladue.  118  N.  T.  218,  23  NB 
465;  Wallace  v.  Fee,  60  N.  Y.  694; 
Sherman  v.  McKeon,  88  N.  Y.  266; 
Mllhau  V.  Sharp.  27  N.  Y.  611,  624, 
84  AmD  814;  Mitchell  v.  Einstein, 
106  App.  Div.  413.  94  NTS  210;  Man- 
gam  V.  Sing  Sing,  26  App.  Div.  464, 
SO  NYS  647^  [aff  164  N.  Y.  560  mem, 
68  NE  1089  memi:  Matter  of  Open- 
ing Cathedral  Parkway.  20  App.  Div. 
404,  46  NYS  832  [aff  166  N.  Y.  638 
mem,  49  NE  1100  mem];  Cheney  v. 
Syracuse,  etc..  R.  Co.,  8  App.  Div.  620 
mem.  40  NYS  1103  [aff  158  N.  Y. 
739  mem.  53  NE  1123  mem];  Coch- 
ran V.  Smith,  73  Hun  697,  26  NYS 
103;  De  Peyster  v.  Mall.  27  Hun  439 
[rev  on  other  grounds  92  N.  Y.  262. 
16  NTWklyDig  5661;  Tag  v.  Ketel- 
tas,  48  N.  T.  Super.  241;  Hammond  v. 
McLachlan,  8  N.  Y.  Super.  823; 
Mitchell  T.  Einstein,  42  Misc.  868, 


bounded  by  a  street  or  highway  makes  use  of 
the  expressions  "bounded  by,"  "on,"  "upon,"  or 
"along"  such  atreet  or  highway,  it  is  very  gener- 
ally held  to  indicate  an  intention  to  convey  to  the 
center  thereof.*'  And  the  fact  that  the  beginning 
point  is  stated  as  being  on  the  aide  of  the  road  does 
not  afEect  the  operation  of  the  rule,  where  the  sub- 
sequent call  is  for  boundary  "by"  the  road." 

89]  (b)  EiEect  of  FaUure  To  Mention  High- 
way in  Oonveyance.  The  general  rule  that  the 
grantee  of  land  bounded  by  a  street  or  highway 
takes  to  the  center  thereof  is  not  affected  by  the 
fact  that  the  land  is  not  described  in  the  deed  as 
bounded  on  the  highway,  provided  it  is  actually  so 
bounded.^    The  presumption  that  it  was  not  the 

86  NYS  769  [rev  105  App.  Div.  418. 
98  NYS  210]:  Van  Winkle  v.  Van 
Winkle,  39  Misc.  693,  80  NYS  612: 
Pell  V.  Pen,  36  Misc.  472,  71  NYS 
1092  [aff  65  App.  Div.  888,  78  NYS 
81  (aff  169  N.  T.  607  mem,  63  NE 
1099  mem}];  Mattlage  v.  New  York 
EL  R.  Co.,  14  Misc.  291.  86  NYS 
704  [aff  157  N,  Y.  708  mem,  62  NB 
1124  mem];  Holloway  v.  Southmayd, 
46  NYSt  896;  Child  v.  Starr,  4  Hill 
869 

Oh.— Williams  v.  Sparks,  24  Oh.  St 

in. 

Pa. — Flrmstone  v.  Spaeter,  160  Pa. 
616,  26  A  41,  80  Am^  861;  Cox  v. 
Freedley,  88  Pa.  124,  76  AmD  684; 
Paul  v.  Carver,  26  Pa.  222,  67  AmD 
413:  Lots  V.  Reading  Iron  Co.,  10 
Pa.  Co.  497;  In  re  f'lick.  6  Kulp 
829. 

R  I.— Healer  v.  Kelly.  24  R.  L  681, 
64  A  688;  Hugnes  v.  Provldenee^  ete,, 
R.  Co^  2  R.  f  608.  ■ 
B.  d— Witter  V.  Barray,  12  a  G 
L.  67,  10  AmD  650. 

S.  D. — Sweatman  v.  Bathrlok,  17 
8.  D.  188,  95  NW  422. 

Tenn. — ^Reeves  v.  Allsn,  101  Tenn. 
412,  47  SW  496;  Hamilton  County 
v.  Rape,  101  Tenn.  222,  47  SW  416. 

Vt.— Morrow  v.  Wtllard,  20  Vt 
118:  Buck  V.  Squiers,  28  Vt  498. 

Wis.— Smith  V.  Belolt  122  Wis, 
296,JIOO  NW  877:  Brown  v.  Baraboo, 
98  Wis.  278,  74  NW  228;  Andrews 
V.  Toumans,  78  Wis.  66,  47  NW  804; 
Welsbrod  v.  Chicago,  etc,  R.  Con 
18  Wis.  36.  86  AmD  748;  Kimball  v. 
Kenosha.  4  Wis.  821. 

Eng. — Chamber  Collleiy  Co.  v. 
Rochdale  Canal  Co.,  [1896]  A.  C.  564; 
In  re  White,  [1898]  1  Ch.  669_:  Ber- 
rldge  V.  Ward.  10  C.  B.  N.  S.  400, 
100  ECL  400,  142  Reprint  607;  Salis- 
bury V.  Graat  Northern  R.  Co.,  S  C 
B.  N.  S.  174,  94  ECL  174,  141  R«- 
prlnt  69. 

[a]  Tbs  title  of  a  snblesses  ex- 
tends to  the  middle  of  a  street  sub- 
ject to  the  right  of  way  where  the 
original  lessee  sublet  a  portion  of  his 
leasehold  to  him  describing  It  as 
"bounding  on"  a  street  to  the  center 
of  which  he  has  title.  Gump  v.  Sibr 
ley.  79  Md.  166.  28  A  977. 

93.  Pell  V.  PelL  36  Misc.  472,  71 
NYS  1092  [aff  65  App.  Div.  288,  78 
NYS  81  (aff  169  N.  T.  60?  mem,  62 
NE  1099  mem)]. 

94.  Cal. — Merchant  v.  Grant,  26 
Cal.  A.  486.  147  P  484. 

Conn. — (3ear  v.  Barnum,  87  Conn. 
229. 

Ky. — ^HawesTlIle  v.  Lander.  8  Bush 

679. 

Mass. — Stark  v.  Coffin,  105  Mass. 
328. 

N.  Y.— Van  Winkle  v.  Van  Winkle. 
184  N.  Y.  193,  77  NE  33  [aff  96  App. 
Div.  606,  89  NYS  26], 

Va. — Durbln  v.  Roanoke  Bldg.  Co., 
107  Va.  763,  60  SE  86. 

Wis. — Wegge  V.  Madler,  129  Wis. 
412.  109  NW  223,  116  AmSR  953. 

"Where  a  deed  gives  the  bound- 
aries of  the  land  conveyed  by  courses 
and  distances,  without  menTioning  a 
street  by  which  the  same  is  bounded 
on  one  side,  but  where  It  appears 
that  the  distance  given  does  in  fact 
carry  the  boundary  to  the  street  and 
along  it,  it  is  the  same  as  though 
the  boundary  were  described  as  run- 
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intention  of  the  grantor  to  withhold  his  interest  in 
a  Btreet  or  highway  to  the  middle  of  it,  after  hav- 
ing parted  with  all  his  right  to  the  adjoining 
land,  is  just  as  strong  as  if  the  convevance  had 
expressly  mentioned  the  street  or  the  highway  as  a 
boundary.*' 

90]    (c)  Effect  of  Ambignity  in  Oonveyance. 

It  is  a  well  settled  rule  of  construction  that  in  ease 
of  ambiguity  in  the  conveyance  the  construction 
most  favorable  to  the  grantee  must  be  adopted.^ 
And  where  there  is  doubt  as  to  whether  it  was  in- 
tended to  convey  land  to  the  center  of  the  adjoin- 
ing highway,  it  will  be  presnmed  that  it  was  so 
intendeid." 

[i  91]  (d)  Effect  of  Deicriptlan  by  Xetei  and 


ninK  to  the  street  and  along  the 
•ame,  thus  extending  the  title  to  the 
center."  Per  Halght,  J.,  In  Van 
Winkle  V.  Van  Winkle,  184  N.  T.  193, 
104,  T7  NS  SS  [all  »B  App.  Slv.  <Q6, 
8»  NTS  26]. 

[a]  TjrUT^  atatemant  of  rala> — 
In  Tyler  Law  of  Boundaries  p  127, 
It  Is  eald:  "It  has  been  held  by 
high  authority  that,  when  land  la 
•old  bordering  on  a  highway,  the 
mere  fact  that  It  la  not  bo  described 
Id  the  deed  will  not  vary  the  con- 
■tructlon.  The  grantee  takes  the 
fee  to  the  middle  of  the  highway, 
on  the  line  of  which  the  land  is 
situated." 

96.  Merchant  v.  Grant,  26  Cal.  A. 
48K,  147  P  484;  Gear  v.  Bamum,  87 
Conn.  229:  Durbln  v.  Roanoke  Bldg. 
Co.,  107  Va.  768,  60  SB  86. 

96.  Matter  of  Ladue,  118  N.  Y. 
SIS,  28  NB  466;  Van  Wfnkle  t.  Van 
Winkle.  96  App.  Dtv.  60S.  89  NTS 
25  [aff  184  N.  Y.  198.  77  NE  38]. 

97.  Van  Winkle  v.  Van  Winkle, 
95  App.  Dlv.  606.  89  NTS  86  [aft  184 
N.  T.  193,  77  NE  38]. 

98.  LaSallo  Varnish  Co.  v.  Oloa, 
S64  III.  826,  98  NB  638.  See  also 
Vaji  Winkle  v.  Van  Winkle.  184  N. 
Y.  198,  204,  77  NB  88  [&«  95  App. 
Dlv.  605,  89  NYS  26]  (where  Halght. 
J.,  said:  "Where  a  survey  gives  the 
dimensions  and  quantity  of  the  land 
conveyed  lexcluslve  of  the  public 
way,  it  does  not  operate  to  destroy 
tn«  presumption  that  the  fee  to  the 
roadbed  was  conveyed;  for  the  rea- 
son that  such  dimensions  '  and 
quantity  of  the  usable  land  is  ordi- 
narily deemed  by  the  purchaser  of 
paramount  Importance  In  dstermin- 
tng  Its  availability  for  the  tises 
designated  by  htm"). 

99.  Gould  V.  Wagner,  196  Mass. 
2T0.  82  NB  10;  McKenzle  v.  Gleason. 
184  Mass.  462,  69  NB  1076,  100  AmSR 
566;  Clark  v.  Parker,  106  Mass.  654; 
Hatter  of  New  ToTk,  78  App.  Dlv. 
194.  77  NYS  81. 

[a]  nina  a  deed  describing  the 
boundary  as  running  northerly  seven 
poles  "to  the  county  road"  and  from 
thence  "upon  the  road"  passes 
the  land  to  the  center  of  the  high- 
way, although  the  seven  poles  carriee 
the  line  only  to  the  side  of  the  high- 
way. Newhall  v.  Ireson,  8  Cush. 
(fflassj  596,  64  AmD  790. 

1.  Sutherland  v.  Jackson,  82  Me, 
80;  Merrill  v.  Newton,  99  Mich.  226, 
E8  NW  70.  See  also  Leader  Realty 
0a.  v.  Iiakevlew  Land  Co.,  188  I>a. 
646.  68  8  268  (holding  that,  where  a 
tax  deed  described  ^he  property  as  a 
"tract  of  land"  bounded  by  certain 
sb«ets  and  designated  It  by  squares 
of  stated  numbers,  and  the  purchaser 
deeded  same  by  a  description  desig- 
nating each  SQuare  by  its  number  and 
by  the  streets  bounding  it,  thus 
adopting  the  interpretation  that  the 
tax  sale  conveyed  to  htm  only  the 
squares,  the  title  to  the  streets  re- 
mained In  their  xormer  owner). 

"The  occasion  of  such  dlfFerence 
in  effect  may  be  ascertained.  The 
owner  of  land,  who  has  caused  it 
to  be  surveyed  and  designated  as  con- 
taining lots  and  streets,  may  not  be 


able  to  dispose  of  the  lots  as  he  an- 
ticipated, and  he  may  appropriate 
the  land  to  other  uses;  or  he  may 
change  the  arrangement  of  his  lots 
and  streets  to  promote  his  own  inter- 
est, or  the  public  convenience  In  case 
the  streets  should  become  highways. 
He  does  not  by  the  conveyance  of  a 
lot  bounded  on  such  a  way  hold  out 
any  intimation  to  the  purchaser, 
that  he  is  entitled  to  the  use  of  a 
highway  to  b«  kept  In  repair,  not  at 
his  own,  but  at  the  public  expense, 
for  the  common  use  of  all.  While 
he  does  by  an  Implied  covenant 
assure  to  him  the  use  of  such  desig- 
nated way  In  the  condition  In  which 
it  may  be  found,  or  made  at  his  own 
expense.  By  a  repurchase  of  that 
title,  the  former  owner  would  be  en- 
titled to  close  up  such  way,  as  he 
wouM  also  by  obtaining  a  release  of 
the  right  of  way.  There  is  no  indi- 
cation in  such  cases  of  an  Intention 
on  the  part  of  the  grantor  to  dispose 
of  any  more  of  his  estate  than  is  in- 
cluded by  the  description,  with  a 
right  of  war  tor  its  convenient  use." 
Bangor  House  v.  Brown,  88  Me.  SOS, 
814. 

a.  U.  S.— Banks  v.  Ogden,  2  Wall. 
67.  17  U  ed.  818;  Stone  V.  Waukegan, 
206  Fed.  496,  128  CCA  568;  Paine  v. 
Consumers'  Forwarding,  etc,  Co.,  71 
Fed.  626.  19  CCA  99. 

Ark. — Taylor  v.  Armstrong.  24  Ark. 
102. 

Fla.— Smith  V.  Horn.  70  S  486. 

Ga. — Harrison  v.  Augusta  Factory, 
73  Ga.  447. 

111. — ^Thompson  v.  Maloney,  169  111. 
876,  65  NB  23«.  98  AmSR  183. 

Ind. — Cox  V.  Louisville,  etc.,  R.  Co., 
48  Ind.  178. 

Iowa. — Dubuque  v.  Maloney,  9  Iowa 
460.  74  AmD  868. 

Ky. — Coppln  v.  Man  son,  144  Ky. 
684,  189  SW  860. 

Mass. — Peck  v.  Dennlaton,  121 
Mass.  17. 

Minn. — Matter  of  Bobbins,  84 
Minn.  99,  24  NW  366,  57  AmR  40. 

N.  J. — Pennsylvania  R.  Co.  v. 
Ayres,  50  N.  J.  L.  660.  14  A  901. 

N.  T. — Trowbridge  v.  Bhrlch,  191 
N.  T.  861.  84  NB  297  [aff  116  App.  Dlv. 
467,  101  NTS  996];  Hennessy  v.  Mur- 
dock,  187  N.  T.  817,  33  NE  880;  Mat- 
ter of  Ladue,  118  N.  T.  213.  28  NE 
465;  Perrln  v.  New  Tork  Cent.  R. 
Co.,  86  N.  T.  120.  1  Transcr.  A.  253; 
BIssell  V.  New  York  Cent.  R.  Co.. 
23  N.  Y.  61;  Bird  v.  New  Tork.  141 
App.  Dlv.  166.  126  NTS  1028;  Woolf 
V.  Woolf,  181  App.  Dlv.  761,  116  NYS 
104;  Johnson  v.  Grenell,  112  App.  Div. 
620.  98  NYS  629  [aflT  188  N.  Y.  407. 
81  NB  161.  IS  LRANS  6511;  Gere  v. 
McChesney.  84  App.  Dlv.  89,  82  NYS 
191;  Lowenberg  v.  Brown,  79  App. 
Div.  414,  79  NTS  1060:  Matter  of 
New  York,  78  App.  Dlv.  894,  77  NYS 
81;  Lozier  v.  New  York  Cent.  R.  Co., 
42  Barb.  466:  Stevens  v.  New  York, 
46  N.  T.  Super.  274;  Herring  v. 
Fisher,  3  N.  Y.  Super.  344;  McCruden 
V.  Rochester  R.  Co.,  6  Misc.  69.  26 
NYS  114  [aff  77  Hun  609  mem,  28 
NYS  1136  mem  (aff  161  N.  Y.  623 
mem,  45  NB  1128  mem)].  Compare 
Lee  V.  Lee,  27  Hun  1  (discussing  the 


Rninds.  The  presumption  of  an  intent  to  convey 
title  to  the  center  of  a  street  or  highway  is  not  over- 
come by  the  fact  that  the  land  conveyed  is  described 
by  metes  and  bounds,""  and  that  the  distances  stated 
in  the  description  of  the  deed  do  not  extend  to  the 
center  of  the  street  or  highway." 

[$  92]  (e)  Effect  of  Beference  to  Hap  or  Plat. 
Although  the  contrary  has  been  held  in  some  jnris- 
dictiona,^  the  weight  of  authority  is  to  the  effect 
that,  when  land  is  conveyed  by  reference  to  a  map 
or  a  plat  by  which  it  is  shown  to  be  bounded  by  a 
highway,  street,  or  alley,  public  or  private,  the  grant 
extends  to  the  center  of  such  highway,  street,  or 
alley,  in  the  absence  of  a  clear  showing  to  the  con- 
tra^, if  tiie  grantor  owns  so  far.'  lliis  is  so,  al- 

rule). 

Pa. — Dobaon  v.  Hohenadel.  148  Pa. 

867,  23  A  1128. 

R.  I. — Faulkner  v.  Rocket.  SS  R.  I. 
152,  80  A  880;  Baker  v.  Berry,  22  R. 
J,  471,  48  A  795;  Bentley  v.  Root.  19 
R.  I.  205,  32  A  918;  Anthony  v.  Prov- 
idence, 18  R.  I.  699,  28  A  766;  Healey 
V.  Babbitt.  14  R.  I.  533.  But  compare 
Tlngley  v.  Providence,  8  R.  I.  493 
((jufere). 

Wash. — Bradley  v,  Spokane,  etc,  R. 
Co^79  Wash.  466,  140  P  688. 

Wis.— Smith  V.  Belolt,  122  Wis. 
896.  100  NW  877;  Norcross  v.  Grif- 
fiths, 66  Wis.  699,  27  NW  606,  66 
AmR  64 2 ;  Jarstadt  v.  Morgan,  48 
Wis.  246,  4  NW  27;  Kneeland  v.  Van 
Valkenburgh,  46  Wis.  434,  1  NW  68. 
82  AmR  719;  Pettlbone  v.  Hamilton, 
40  Wis.  402:  Ford  V.  Chicago,  etc, 
R.  Co^  14  Wis.  609,  80  AniD791.  See 
also  Burbach  v.  Schwelnler,  66  Wia 
886.  14  NW  449. 


[a]  mastrattoBS. — An  owner  of  an 
island  In  a  navigable  river  laid  out 
tfae  same  Into  lots  and  streets,  one 
street  extending  along  the  river.  A 
lot  abutting  on  the  street  was  con- 
veyed "as  laid  down  on  the  map 
.  .  .  one  hundred  and  twenty-six  feet 
front  and  sixty-eight  feet  deep,  sup- 
posed to  contain  sixty  by  one  hundred 
feet,  more  or  less.^'  It  was  held 
that  the  grantee  acquired  title  to  the 
whole  of  the  street,  subject  to  the 
easement  of  travel  thereon  carrying 
the  riparian  rights  following  a  grant 
of  uplands.  Johnson  v.  Grenell,  IhS 
N.  Y.  407,  81  NB  ICl,  II  LRAN8  661 
and  note  [aff  112  App.  Dtv.  6S0,  98 
NYS  629]. 

[b]  Bpaoe  between  street  line  and 
lot^If  a  street,  as  actually  located, 
left  a  space  between  the  street  line 
and  a  lot  which  was  sold  as  abut- 
ting thereon,  as  shown  by  a  plat 
with  reference  to  which  the  lot  was 
sold,  title  to  such  space  would  vest 
in  the  purchaser  of  the  lot  to  the 
center  of  the  street,  as  shown  by  the 
plat,  and  not  In  a  subsequent  pur- 
chaser of  all  of  the  unsold  land  In 
the  plat.  Coppln  v.  Manson,  144  Ky. 
634.  139  SW  860. 

Tc]  MtrMt  oa  suwda  of  traot.^ — 
Where  the  owner  of  a  tract  of  land 
caused  it  to  be  platted  Into  lots  and 
streets  and  laid  out  a  street  on  the 
margin  of  the  tract  Wholly  on  bis 
own  land  and  next  adjoining  un- 
platted land  belonging  to  another.  It 
was  held  that  his  conveyances  of  lots 
bounding  on  such  street  carried  the 
fee  In  the  entire  street  opposite  the 
lots,  as  It  was  not  to  be  presumed 
that  he  Intended  to  retain  an  Interest 
In  any  portion  of  the  street  fronting 
the  lots  so  conveyed.  Matter  of 
Robblns,  84  Minn.  99.  24  NW  366.  67 
AmR  40. 

[d]  Plat  mad*  nlwsftaaatly  to 
wmTayaaofc— The  doctrine  that  the 
grantee  of  a  lot  In  a  recorded  plat, 
except  where  the  terms  of  hts  deed 
or  the  plat  expressly  exclude  Uiat 
construction,  takes  to  the  center  of 
adjoining  public  ways  applies  In 
favor  of  one  who  took  a  deed  de- 
scribing land  only  by  such  metet 
and  bounds  as  afterward  formed  the 


For  later  eases,  developments  and  okaDffM  in  the  law  see  cumulative  Annotations,  same  title,  wgeand  note  number. 
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though  the  lots  sold  are  described  only  by  number,' 
or  where  the  land  is  described  by  metes  and  bounds, 
extending  to  the  line  of  the  street,  highway,  or 
alley,  although  without  express  reference  to  such 
street,  highway,  or  alley/  The  fact  that  the  width 
of  a  lot  abutting  on  a  public  alley  as  given  on  a 
plat  does  not  include  any  of  the  alley  does  not 
affect  the  owner's  rights  in  one  half  of  the  alley, 
Ginee  the  figures  on  the  plat  simply  indicate  the 
tridth  of  ground  which  the  owner  is  entitled  to  take 
actual  possession  of  as  long  as  the  alley  is  devoted 
to  public  use/  However,  the  rule  has  no  application 
when  the  oiraer  of  land  filed  a  map  showing  pro- 


posed streets  and  convOTed  lots  bounding  them  ox-', 
pressly  on  the  exterior  lines' 

[$  93]  (f)  Effect  of  Calls  for  Side  Line.  While 
there  are  decisions  which  maintain  the  contrary 
doctrine,^  the  great  weight  of  authority  is  to  the 
effect  that,  where  a  conveyance  calls  for  a  side  Une 
of  a  highway,  street,  or  alley  —  and  the  expres- 
sions, "by  the  side  of,"  "by  the  margin  of," 
"by  the  line  of,"  or  like  terms,  are  usually  con- 
sidered as  calls  for  side  lines  —  the  grantee's  title 
does  not  extend  to  the  center,  but  only  to  the  side 
line,'  in  the  absence  of  any  language  in  the 


boundary  of  a  deslgmated  lot,  ex- 
clusive of  public  ways,  on  a  plat 
subsequently  made  and  recorded  by 
his  grantor.  Pettlbone  v.  Hamilton, 
40  Wis.  402. 

[el  Vnreoorded  o*  defeotive  plat. 
— wben  the  owner  of  land  laid  out 
Into  blocks  'and  lots,  bounded  by 
what  are  represented  on  an  unre- 
corded or  defective  plat  as  streeta, 
conveys  a  lot.  referring  In  the  deed 
to  the  plat  as  containing  the  true 
description  of  the  premises,  his 
grantee  takes,  as  against  the  grantor 
&nd  HlB  asslgna,  to  the  center  of  the 
street  on  which  the  lot  abuts.  Jar- 
stadt  V.  Morgan,  48  Wis.  245,  4  NW  27: 

[f]  Altlioiigli  a  plat  axwmted  and 
■eniowlsdod  1>r  aa  attorney  in  zaet 
Is  tnsSeetaal  aa  a  atatutorr  deOloa- 
tlon  of  the  streets  and  alleys  appear- 
ing therein,  a  sale  of  a  lot  described 
in  the  deed  by  reference  to  the  plat 
passes  the  title  to  the  center  of  the 
street  in  front  of  the  lot.  "In  such 
case  the  title  to  the  streets  ...  Is 
In  the  owner  of  the  tract  platted, 
ajnd  there  remains  so  long  as  he 
retains  the  ownership  of  all  the  lots 
■hown  on  the  plat.  If,  however,  he 
sells  a  tot,  describing  It  In  the  deed 
by  reference  to  the  plat,  the  title  to 
the  soil  of  the  street  In  front  of 
the  lot.  to  the  center  of  the  street, 
by  operation  of  law  attaches  to  the 
fee  of  the  lot,  and  the  proprietor  of 
the  plat  ceases  to  be  the  owner  in 
fee  of  such  imrtlon  of  the  street." 
Thompson  v.  Ualoney,  199  III.  278. 
m,  GS  NE  2S6,  98  AmSR  133. 

[g]  Taoatlon  of  pUt^A  deed  con- 
veying lots  by  their  numbers  on  a 
vacated  plat,  which  plat  shows  the 
lots  bounded  on  a  street  the  dedlca- 
UoD  of  which  has  been  vacated  at 
the  time,  carries  the  fee  of  the  land 
to  the  middle  of  such  street,  although 
the  dimensions  given  on  the  plat  ao 
not  include  It  Talne  T.  Consumers* 
Forwarding,  etc.  Co.,  71  Fed.  <26, 
IS  CCA  99. 

».  Dickinson  v.  Arkansas  City 
Impr.  Co..  77  Ark.  670,  679.  92  SW  21, 
lU  AmSR  170  folt  Cych  Sbaw  v! 
Johnston,  IT  Ida.  eTS,  107  P  399:  Cox 
T.  Looisvilla,  etc.,  R.  Co.,  48  Ind.  178. 
,  4.  Wegge  V.  Madler,  129  Wis.  412, 
109  NW  223.  116  AmSR  963;  Brown  v. 
Baraboo.  98  Wis.  273,  74  NW  223;  An- 
^ews  v.  Toumans,  78  Wis.  56,  47  NW 
104;  Pettlbone  v.  Hamilton,  40  Wis. 
Ht  See  also  Johnson  v.  Arnold,  91  Ga. 
>GS,  18  SB  370  (discussing  the  rule). 
_  L  Bergan  v.  Co-operative  Ice,  etc.. 
Co.,  41  Ind.  A.  64r,  84  NB  833. 
.  Trowbridge  v.  I3krich,  191  N.  T. 
»1.  84  NE  297  [afC  ll«  App.  Div. 
457.  101  NTS  9flB]. 

7.  Me. — Johnson  v.  Anderson.  IS 
He.  7S.  But  see  Maine  cases  infra 
note  8. 

N.  H. — Woodman  v.  Spencer.  54 
N.  H.  B07. 

.  Pa.— Paul  T.  Carver,  26  Pa.  223. 
111.  fl7  AmD  413  (where  ft  was  held 
that  a  call  for  a  particular  side  of 
a  street  does  not  take  the  case  out 
of  the  general  rule.  Judge  ZjOwsI,  in 
reachltitf  thli  roncluston,  said:  "This 
u  a  circumstance  entirely  too  in< 
ntnillcant  to  produce  a  result  so 
inconvenient  and  so  contrary  to  the 
practice  of  the  people.  ...  A  rule 
lounded  upon  policy,  and  tending  to 
(uard  against  inoonvenlencee  of  the 
■Mst  alarmlnc  character  ought  not 


to  be  frittered  away  by  distinction 
founded  on  differences  in  phrase* 
ology,  which  might  readily  escape 
attention").  See  also  Cox  Freed- 
ley,  33  Pa.  124,  75  AmD  684  (dis- 
cussing the  rule). 

8.  Ala. — Tuakegee  l>and,  etc..  Co, 
v.  Birmingham  Realty  Co.,  181  Ala. 
642,  49  S  878.  28  L.RANS  992. 

Cal. — Alameda  Macadamizing  Co.  t. 
Williams,  TO  Cal.  534,  12  P  630;  Sev- 
ery  v.  Central  Pac.  R,  Co..  51  Cal.  194. 

Conn. — Peck  v.  Smith,  1  Conn.  103, 
6  AmD  216. 

111. — Chicago  V.  Rumsey,  87  111. 
348;  Helm  v.  Webster,  86  111.  116; 
Gebhardt  v.  Reeves,  76  III.  SOI ; 
Braxon  v.  Bressler,  64  111.  488:  Illi- 
nois, etc..  Canal  v.  Haven,  11  111.  664. 

Iowa. — Dows  Real  Eat.,  etc^  Co.  v. 
Emerson,  126  Iowa  88,  89  NW  724. 

Ky. — Hoffman  t.  Sheperdsvllle,  SC 
SW  522.  18  KyL  808. 

Me.— Cottle  v.  Young,  88  Me.  106; 
Warren  ▼.  Blake,  54  He.  278.  88  AmD 
748:  Walker  r.  Pearson,  40  Me.  162; 
Sutherland  v.  Jackaon,  32  Me.  80. 

Md. — Hunt  V.Brown.  75  Md.  481.  23  A 
1029;  Baltimore,  etc..  R.  Co.  v.  Gould, 
67  Md.  60,  8  A  764;  Peabody  Heights 
Co.  V,  Sadtler,  63  Md.  533,  62  AmR 
519;  Hanson  v.  Campbell,  20  Md.  223. 

Mass. — Harrlman  v.  Whitney,  196 
Mass.  466,  82  NE  671:  Hamlin  v. 
Atty.-Qen.,  196  Mass.  809,  81  NK  275; 
Holmes  v.  Turner's  Falls  Co.,  142 
Mass.  680,  8  NE  846;  Hamlin  v.  Pair- 
point  Mfg.  Co.,  141  Mass.  61,  6  NE 
631;  Dodd  v.  Witt,  139  Mass.  63,  29 
NE  476,  52  AmR  700;  Bralnard  v. 
Boston,  etc,  R.  Co^  18  Gray  407; 
Smith  v.  Slocomb,  9  (3ray  36,  69  AmD 
274;  Tyler  v.  Hammond,  11  Pick.  193; 
Alden  v.  Murdock,  13  Mass.  266. 

Mich. — Flumer  v.  Johnston,  63  Mich. 
165,  29  NW  687;  Grand  Rapids,  etc..  R. 
Co.  V.  Heisel,  88  Mich.  62, 31  AmR  806. 

Minn.— Pratt  v.  Quirk,  119  Minn. 
316.  130  NW  88;  Betcher  v.  Chicago, 
etc.,  R.  Co.,  110  Minn.  S28,  124  1^ 
1096;  In  re  Robblns,  84  Minn.  98,  24 
NW  356,  67  AmR  40. 

N.  J. — Hoboken  Ijand,  etc.,  Co.  v. 
Kerrigan,  81  N.  J.  L.  13;  Smith  v. 
State,  23  N.  J.  L.  712.  See  Lewis  v. 
Pennsylvania  K.  Co.,  88  A  932. 

N.  Y. — Trowbridge  t.  Bhrlch,  191 

^•J-  ^Xii  NB  297:  Van  Winkle 
v.  Van  Winkle,  184  N.  Y.  193,  77  NE 
33  [aft  96  App.  Div.  605,  89  NTS  261; 
Deering  v.  Rellly,  167  N.  T.  184,  60 
NE  447;  Holloway  v.  Southmayd,  139 
N.  T.  890,  34  NE  1047  faff  64  Hun 
34,  18  NTS  704,  28  AbbNCas  1901; 
Tag  v.  Keteltas,  92  N.  T.  625;  Klne» 
^-  Co-   V.   Stevens,  87 

N.  T.  287.  41  AmR  361;  Mott  v.  Mott. 
S5^r'^-i.2^A:'™J»e's  Bank  v.  Nichols. 
64  N.  Y.  66;  Sherman  v.  McKeon,  38 
N.  T.  266;  Dunham  v.  Williams,  87 
N.  Y.  251;  O'Leary  v.  Glens  Falls. 
128  App.  Div.  683.  112  NTS  932  rat 
200  N.  T.  218,  93  NE  613.  21  AnnCas 
633];  Tietjen  v.  Palmer.  121  App. 
Div.  233.  106  NTS  790;  Mitchell  v. 
Einstein.  106  App.  Div.  413.  94  I^YS 
210;  Moft  v.  Eno.  97  App.  Div.  690, 
90  NTS  608  [rev  on  other  grounds 
181  N.  T.  346.  74  NE  2291;  Kennedy 
V.  Mineola.  etc..  Tract,  Co..  77  App. 
Div.  484,  78  NTS  937.  12  NYAnnCas 
189  [aff  178  N.  T.  508.  71  NB  102J: 
Deertng  v.  Rlley,  38  App.  Div.  164. 
66  NTS  704  taff  167  N.  Y.  184.  60  NE 
447]  (by  the  side  of);  De  Witt  r. 


Van  Schoyk,  85  Hun  108  [aff  110 
N.  Y.  7,  17  NE  426,  6  AmSR  84Z1; 
De  Peyster  v.  Mali.  27  Hun  439:  Lefe 
V.  Lee,  27  Hun  1:  Augustine  v.  BrltL 
16  Hun  396:  Wetmore  v.  Law,  84 
Barb.  616,  22  HowPr  130;  Olover  v. 
Shields,  82  Barb.  874;  Siser  v.  Dey- 
ereaux,  16  Barb.  160;  Mead  v.  Rlley, 
60  N.  Y.  Super.  20  [aflf  102  N.  Y.  669 
memj;  Tag  v.  Keteltas,  48  N.  Y. 
Super.  241;  Coster  v.  Peters,  28  N.  Y. 
Super.  192;  Anderson  v.  James,  27 
N.  Y.  Super.  86;  Van  Amringe  v. 
Harnett.  21  N.  Y.  Super.  367;  Jones 
V.  Cowman,  4  N,  Y.  Super.  234;  Fear- 
ing v.  Irwin,  4  Daly  886;  Mitchell  v. 
Einstein,  42  Misc.  868,  86  NTS  769 
[rev  105  App.  Div.  418.  98  NTS  810]; 
Jacquemln  v.  Finnegan.  89  Mlsa  628. 
80  NTS  207;  De  Baun  v.  Pardeot  L8» 
NTS  1077  [aff  169  App.  Div.  966  m^, 
163  NTS  1111  mem];  Dexter  v.  Rivtf- 
side,  etc..  Mills,  16  NY8  874  [aft  181 
N.  Y.  684  mem,  81  NE  627  meml: 
Clark  V.  Rochester  City,  eta,  R.  Co^ 
2  NY8  668;  Patten  v.  New  York  BO. 

3-AbbNCas  806:  Child  T.  Starr. 
4  Hill  869;  Jackson  v.  Hathaway,  IS 
Johns.  447,  8  AmD  868,  Compare 
PJ^IT  ^-  ^.VJ^T^  C^nt.,  etc.,  R,  Oo.. 
37  Hun  846  (holding  that  the  mere 
fact  that  land  Is  described  as  tylntf 
on  the  side  of  a  highway  or  street 
does  not  exclude  th«  highway  or 
street,  since  it  merely  Indicates  the 
location  of  the  land  with  reference  to 
the  way  without  defining  Its  exterior 
lines);  Brooklyn,  etc,  R.  Co.  v.  Bird; 
76  Misc.  62,  184  NYsTl  (holding  that 
a  conveyance  "beginning  at  a  point  on 
\.  ■  ■  Turnpike  Rmd  .  .  .  running 
thence,"  etc.,  gives  to  the  grantee 
title  to  Uie  middle  of  a  highway 
subject  to  an  easement  for  the  road). 

Oh^Lough  T.  Uaehlln,  40  Ota.  81. 
322;  Williams  v.  Sparks,  24  Oh.  SL  141. 

97°29-p'268l"  " 

r-^;  l77^*^*r      Kelly.  24  R.  L  681, 
Babbitt,  14  R.  i: 
633;  Cuehing  t.  ^tlwway,  10  R.  I. 

Co!;2W498:  «• 

Tenn.— Iron  Mountain  R._Ca 
Bingham,  87  Tenn.  B88,  11  SW  706,  4 
LRA  622. 

,»^f*7j?*"i;<*  stiles.  59  Vt.  6«, 
10  A  674;  Maynard  v.  Weeks,  41  VL 
617;  Morrow  v.  WUtard,  80  VL  118: 
Buck  v.  Squlers.  22  Vt  484.  But  sea 
Marsh  v.  Burt,  84  Vt  289  (holdliw 
that  where  land  is  bounded  "upon/' 
"on."  or  "alons"  a  highway,  the 
presumption  is  that  the  fine  extendi 
to  the  middle  of  the  highway). 

W.  Va. — Holston  v.  Vaughan,  74 
W  Va.  658,  82  SE  890:  Clayton  v. 
Gilmer  County  Ct.  68  W.  Va.  263,  68 
SEl  103.  2  LRANS  698;  SnookS  V. 
Wingfleld.  62  W.  Va.  441,  44  SB  277. 

Wis. — Valley  Pulp,  etc..  Co.  v. 
West,  68  Wis.  599,  17  NW  554;  Mari- 
ner V,  Schulte,  13  Wis.  692. 

Eng.— Salisbury  v.  Great  Northern 
R.  Co..  6  C.  B.  N.  S.  174,  84  ECL 
174.  141  Reprint  69. 

[a]  Other  desorlptlons  lUU  to  ean 
for  ^fie  llBe^(l)  "On  the  easterly 
bounds  of  said  alley"  (Rupprecht  v. 
St.  Mary's  Roman  Othollo  Church 
Soc,  131  App.  Div.  664,  116  NTS  926 
[alf  198  N.  Y.  576  mem,  9t  NB  1101 
memJK  (2)  bounded  "by  the  north- 
erly aide  of  said  private  road"  (Mc- 
Kenile  t.  aieaeon,  184  JCass.  468,  68 
NB  1076,  100  AmSR  iiifrwi^l^a^ 
Digitized  by  VjiVjOsTlv: 
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deed/  or  any  eireomaUnees"  iodieatiDg  a  contruy 
intontion,  and  the  f  aet  that  the  street  has  been  dis- 
continued does  not  affect  the  operation  of  the  rule.*^ 
a  94]  (g)  EfFeet  of  Oalla  for  Honnment  or 
Oomer  on  Wi^.  In  the  case  of  a  call  for  a  monu- 
ment or  a  point  of  beginning  on  the  side  of  a  high- 
way or  street,  the  intention  is  all  controlling.  Such 
a  call  does  not  necessarily  exclude  the  extension  of 
the  grant  to  the  center,"  if  the  grantor  owns  so 
far;^  but  in  many  cases  the  description  is  so  ex- 
pressed as  to  show  a  manifest  intention  to  limit  the 
grantee  to  the  side  line.** 

[i  95]  (h)  Effect  of  OaH  f or  Qnaatity.  Where 
the  quantity  intended  to  be  eonv^yed  as  set  forth  in 
the  deed  can  only  be  obtained  by  measuring  &om 
the  center  of  a  highway  or  street,  the  measurement 
must  be  made  from  that  line;*"  and  the  same  is  true 
where  the  point  of  beginning  is  itself  on  the  center 
line,'"  although  the  grantee  in  either  case  receives 
the  stated  quantity  subject  to  the  public  easement  as 
to  a  portion  of  it."  But  where  the  required  quantity 
be  obtained  by  b^inning  at  the  side  of  the 


can 


highway  or  street,  and  such  is  clearly  the  intent  of 


the  instrument,  the  grantee  viU  ta^  the  quantity 
contracted  for  irrespeetive  of  the  omtm  line,  ^- 
though  his  title  under  the  deed  extends  to  such 

line." 

[$  96]  (i)  Effect  of  Way  Being  Bonndad  by 
Watarconne.  Ordinarily  the  fact  that  a  highway 
or  street  bounding  land  is  itself  bounded  by  a  body 
of  water,  or  that  a  watercourse  bounding  land  ia 
itself  bounded  by  a  highway  or  street,  will  have  no 
effect  on  the  boundary  of  the  land,  whidi  is  to  be 
determined  as  if  the  outer  boundary  did  not  exist 
but  the  mere  reservation  of  a  right  of  way  along 
the  bank  in  a  grant  of  lands  bonn^d  by  a  river 
will  not  prevent  the  fee  in  the  land  from  veating 
in  the  grantee  nor  limit  his  riparian  rights."*  And 
where  a  deed  itself  indicates,  or  where  the  facts 
properly  in  evidraee  indicate,  that  the  grantor, 
by  his  conveyance  of  a  lot  abutting  on  a  street 
occupying  the  margin  of  such  lot  and  adjacent  to  a 
river  bank,  intendw  the  river  rather  than  the  street 
as  a  boundary,  the  conveyance  by  inference  of  law 
carries  title  to  the  stream  rather  than  to  the  center 
of  the  street.** 


by  the  .  .  ■  and  a  private  way" 
(Qray  v.  Kelly,  194  Mass.  688.  SO  KE 
661);  (4)  commencing  "at  the  inter- 
section of  the  northerly  Bide  of  the 
Eastern  Boulevard  with  the  West- 
chester Creek"  (Matter  of  Tremont 
Ave..  71  Misc.  480,  180  NTS  SIO); 
(6)  beKlnnlng  at  northwest  corner 
o{  deslKnated  street  and  avenue, 
runnlnp  westerly  along  the  street 
fifty  feet,  northerly  one  hundred 
feet,  easterly  fifty  feet  to  the  ave- 
nue, and  southerly  along  the  avenue 
one  hundred  feet  to  the  place  of  be- 

rlnnlnc  (In  re  Parkway,  209  N.  T. 
M,  16»  NB  608):  «)  beglnnlns  at 
a  point  formed  by  the  Interseotlon  of 
the  soatherly  line  of  M  street  with 
the  westerly  line  of  B  street,  run- 
ning thenoe  westerly  along  the 
wratherly  line  of  u  street,  etc. 
<Kehree  v:  New  York,  162  App.  Dlv. 
34»,  147  NTS  82B);  (7)  "commenclnK 
at  a  point  on  the  northerly  side  of 
Bleecker  street  .  .  .  and  running 
thetice  at  right  angles  with  Bleecker 
Street  northerly  120  feet 
thence  at  right  angles  with  said  last 
mentioned  line  40  feet  .  .  .  thence 
southerly  ...  to  the  northerly 
aide  of  Bleecker  Street;  thence  west- 
erly along  the  northerly  side  of 
Bleecker  Street  to  the  place  of  begin- 
ning .  .  .  Said  lot  being  forty  feet 
front  and  rear  and  120  feet  deep" 
<Jacquemln  v.  Flnnegan,  89  Mtsc.  628, 
SO  NTS  207).  (8)  So  where  an  owner 
of  a  lot  abutting  on  Broadway  street 
conveyed  the  same  according  to  a 
plat,  describing  ft  as  the  south  fifty- 
three  feet  of  the  lot.  on  which  a 
barn  was  then  situated,  "aside 
from  Broadway  street  vacated,"  the 
grantee  acquired  no  title  to  any  por- 
tion of  the  land  constituting  half  of 
Broadway  street  abutting  the  prop- 
erty conveyed.  Ltne  v.  Seefeld,  126 
Wis.  610,  105  NW  917. 

9.  Betcher  V-  Chicago,  etc.,  R.  Co.. 
110  Minn.  228.  124  NW  ]09e. 

10.  Schonleben  v.  Swain.  130  App. 
DIv.  621.  115  NTS  23  [alT  198  N.  f. 
621  mem,  622  mem.  92  NE  1101  mem]. 

11.  Schonleben  v.  Swain,  130  App. 
Dlv.  B21,  116  NYS  28  raff  109  NTS 
223,  and  afT  198  N.  Y.  811  mem,  622 
mem,  92  NB  1101  mem]. 

la.  Tjow  v.  TIbbettn.  72  Me.  92, 
89  AmR  803:  Cottle  v.  Young,  69  Me. 
.168;  Dean  v.  Liowell,  136  Mass.  5R; 
O'Connell  v.  Bryant,  121  Haas.  667; 
White  V.  aodfVey,  97  Mass.  472; 
Salter  v.  Jonas.  89  N.  J.  1^  469,  23 
AmR  229;  Kings  County  F.  Ins.  Co. 
V.  Stevens.  87  N.  Y.  287.  41  AmR  861; 
Holloway  v.  Delano.  84  Hun  27.  18 
NYS  700,  28  AbbNCas  183  [app  dism 
139  N.  Y.  890,  412.  34  NE  1047,  1062]; 
Adams  V.  Saratoga,  etc.,  R.  Co.,  11 


Barb.  (N.  T.)  414;  Holloway  v. 
Southmayd,  18  NTS  703.  707. 

13.  Somervllle  v.  Johnson,  86  N. 
J.  Bq.  211. 

14.  III. — Chicago  V,  Rumsey,  87 
111.  348. 

Me. — Walker  v.  Pearson,  40  Me.  1B2. 

Md. — Neal  v.  Hopkins,  87  Md.  19, 
39  A  322;  Hunt  v.  Brown,  76  Md. 
481,  23  A  1029:  Peabody  Heights  Co. 
V.  Sadtler,  63  Md.  683,  52  AmR  619- 

Mass. — Foley  v.  McCarthy.  167 
Mass.  474,  82  NB  669:  Chadwlck  v. 
Davis,  143  Mass.  7,  8  NB  601;  Dodd 
V.  Witt,  189  Maaa.  68,  29  NB  475.  62 
AmR  700;  Smith  v.  Slocomb,  9  Gray 
36,  69  AmD  274;  Phillips  v.  Bowers, 
7  Gray  21;  Sibley  v.  Holden,  10 
Pick.  249.  20  AmD  621. 

N,  J. — Hoboken  Land,  etc.,  Co,  v. 
KerrlKan.  ■SI  N.  J.  L.  13.  _ 

N.  T.— blackman  v.  Riley,  188  N.  Y. 
818.  34  NB  214;  White's  Bank  v. 
Nichols.  64  N.  T.  65;  Doerlne  v. 
Riley,  38  App.  Dlv.  164,  66  NTS  704 
[afC  167  N.  T.  184,  60  NE  4471;  Mor- 
rison V.  New  Tork  El.  R.  Co.,  74  Hun 
398,  26  NTS  641;  Lee  V.  Lee,  27  Hun 
1;  Wetmore  v.  Law,  34  Barb.  616.  22 
HowPr  ISO. 

[a]  Thus  a  deed  of  land  described 
as  on  the  easterly  side  of  the  high- 
way, beginning  at  a  locust  stake 
driven  In  the  ground,  thence  along 
said  highway  a  certain  distance, 
thence  by  courses  and  distances,  and 
returning  a  specified  number  of  feet 
to  the  highway  aforesaid  to  the  point 
of  beginning,  and  likewise  a  deed 
of  land  described  as  on  the  north 
side  of  the  highway,  beginning  at  a 
locust  stake,  and  running  along  the 
northerly  stae  of  the  highway  a  cer- 
tain distance,  and  thenee  by  courses 
and  distances,  returning  a  certain 
number  of  feet  to  the  place  of  be- 
ginning, excludes  the  highway  from 
the  land  granted.  Kennedy  v.  Mln- 
eola,  etc..  Tract.  Co.,  77  App.  Dlv.  484. 
78  NTS  937.  12  NYAnn^  189  [aft 
178  N.  T.  608.  71  NB  102], 

IB.  Cochran  v.  Smith,  73  Hun  697, 
26  NTS  103. 

le.  Henderson  v.  ttitterman,  146 
111.  656,  34  NB  1041. 

IT.    See  cases  supra  notes  16.  16. 

18.  Fraser  v.  Ott,  96  Cal.  661.  80 
P  793.  And  see  Kennedy  v.  Mlne- 
ola,  etc..  Tract.  Co.,  77  App.  Dlv.  484, 
78  NTS  937,  12  N'TAnnCas  189  [aft 
178  N.  T.  608,  71  NB  102]  (holding 
that  the  fact  that  a  deed  of  land 
bounded  on  a  highway  and  'described 
by  courses  and  distances  excludes 
the  highway  Is  evidence  that  It  con- 
tains the  amount  It  purports  to  con- 
vey without  including  the  highway). 

19.  U.  S.— Banks  v.  Ogden,  2  Wall. 
67,  17  L.  ed.  818. 

Conn. — Goodyear  v.  Shanahan,  43 


Conn.  204  (where  a  canal  was  con- 
structed partly  on  a  highway  and 
partly  on  land  bounded  by  the  high- 
way, and  It  was  held  that  a  subse- 
quent conveyance  of  the  land  as 
bounded  by  the  canal  extended  the 
title  of  the  grantee  only  to  the 
center  of  the  canal). 

111. — Illinois,  etc..  Canal  v.  Haven, 
11  111.  664. 

Ind.— Haslett  v.  New  Albany  Belt, 
etc.,  R.  Co..  7  Ind.  A.  603,  34  NJS  846. 

Mass. — Codman  v.  wlnslow,  10 
Mass.  146. 

Mich. — Nichols  V.  New  England 
Furniture  Co.,  100  Mich.  230,  59  NW 
165.  See  also  Fuller  v.  Bttx,  161 
Mich.  689,  1SS  NW  712  (holding  that 
a  purchaser  of  a  lot  described  by 
number,  as  represented  on  a  re- 
corded plat  disclosing  the  lot  as 
abutting  on  a  right  of^way  adjacent 
to  a  strip  bordering  on  the  margin 
of  a  lake,  does  not  acquire  any  ri- 
parian rights). 

N.  T.— Nott  V.  Thayer,  16  N.  Y. 
Super.  10. 

Pa. — Lots  V.  Reading  Iron  Co..  10 
Pa.  Co.  497. 

Contra  Morgan  v.  Livingston,  6 
Mart.  (La.)  19  (where  It  was  held 
that  the  fact  that  a  highway  inter- 
venes between  the  bank  of  the  river 
and  the  tract  conveyed  does  not  pre- 
vent the  vendee  from  acquiring  the 
batture  arising  before  the  ef>tate, 
where  It  was  the  intention  to  convey 
a  riparian  estate,  and  the  owner  of 
the  land  Is  bound  to  repair  the  high- 
way, the  soil  of  which  is  at  his  rlSK); 
Wait  V.  May,  48  Minn.  468,  61  NW 
471;  Smith  v.  Chicago,  etc.,  R.  Co.,  83 
Wis.  271.  60  NW  497.  63  NW  660; 
Mariner  v.  Schulte,  18  Wis.  692. 

[a]  When  a  lake  boudarr  se 
limits  a  street  as  to  reduce  it  to 
less  than  one  half  Its  regular  width, 
the  street  so  reduced  must  stIU  be 
divided  by  Its  cepter  line  between 
the  grantee  of  the  lot  bounded  by  It 
and  the  original  proprietor.  Banks 
V.  Ogden,  2  Wall.  (IJ.  S.)  67,  17  U 
ed.  818;  Ocean  City  Hotel,  etc..  Co. 
V.  Sooy,  77  N.  J.  L.  S27,  73  A  236. 

[b]  nt  WasldBffton,  where  high 
water  mark  Is  the  boundary,  the 
grantee  of  lots  fronting  on  a  public 
street  which  borders  a  navigable 
lake,  and  beyond  which  there  Is  no 
property  susceptible  of  private 
ownership,  took  the  fee  to  the  entire 
street,  unless  the  terms  of  the  grant 
or  the  circumstances  limited  the 
grant  to  the  center  of  the  street 
Olfford  v.  Horton,  64  Wash.  B96,  103 
P  SSS. 

■0.  Hasan  v.  Campbell.  8  PorL 
(Ala)  oTn  AmD  817. 

81.  Irrln  Crammond,  5S  Iiw. 
A.  640,  ICS  NB 
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[i  97]  (j)  Eff«el  of  Hifhiray  or  BtMrt  Beinc  on 
Ibrgin  of  Qnntor'o  Land.  Where  a  highway  ia 
laid  off  entin^  on  the  owner's  laud,  rtmnii^  along 
the  margin  of  hia  tract,  and  he  afterward  eonveys 
the  land,  the  fee  in  the  whole  of  the  soil  of  the 
highway  veata  in  hia  grantee.^'  likewise,  where 
a  street  is  Uud  out  wholly  on  the  owner's  land  and 
on  the  maiigin  of  hia  tract,  so  that  he  owns  nothing 
beyond,  ^  whole  of  th«  atreet  opposite  a  lot 
bounded  on  the  street  passes  to  the  grantee  of  the 
lot** 

[i  98]    <]c)  Effect  of  NonaociptanM  of  Dedioa- 

tkm.  Whwe  luid  ia  dedicated  to  the  public  for 
the  pnrposes  of  a  highway  or  street,  a  vendee  of 
laud  alnitting  therecm  does  not  take  title  in  fee 
to  the  center  of  the  street  unless  the  dedieation  has 
bem  accepted  by  the  public.'^ 

99]  (1)  ^ecfe  ox  OonlUct  between  Dedication 
ud  nat.  Wliere  a  plat  describes  the  boundaries  of 
lota  and  streets  and  qweifies  their  aiz^  but  the  ded- 
ieation prescribes  that  the  lots  are  bounded  by  the 
middle  of  the  streets  on  which  they  are  situated, 
the  lot  owners  own  the  soil  to  the  middle  of  the 
itreets  and  alleys  subject  to  the  publio  uses." 

aa.    Ark. — ^Taylor  v.  Armstrong, 
14  Ark.  107. 

Conn.— Feck  t.  Smith,  1  Conn.  108, 
I  AmD  216. 

Ga. — Johnson   v.   Arnold,    91  Oa. 
159.  18  BE  370. 

N.  H. — Thompson  v.  Major,  68 
H.  H.  242.  Bm  also  Rldiardson  v. 
Palmer.  38  N.  H.  tit  (recoffnUlnv 
the  rule). 

N.  Y. — Haberman   t.    Baker,  128 
N.  T.  252,  28  NE  870.  13  LRA  611; 
In  re  LJiAao.  118  N.  T.  213,  38 
4(S. 

But  see  Scholl  v.  Smerich,  36  Pa. 
Super.  404  (whleh  seems  In  conflict 
with  the  rule  stated  in  the  text). 

[a]  In  siwport  of  tills  prinolple 
tt  was  said  In  Haberman  v.  Baker. 
1>S  N.  T.  2&3,  28  NE  870,  13  LRA 
«11,  that,  where  the  highway  was 
wholly  made  up  from  and  on  the 
margin  of  the  grantor's  land,  his 
subsequent  grant  of  the  adjoining 
land  should  be  deemed  to  compre- 
hend the  whole  roadbed,  on  the 
same  principle  that  exists  for  giving 
the  fee  to  the  center  in  the  other 
cases.  The  grantor  should  be  pre- 
■umed  to  have  intended  by  his  con- 
veyance the  full  investiture  of  the 
grantee  with  all  appurtenant  prop- 
erty rights  In  the  falKhway. 

[b]  mere  tlis  iniole  road,  ai- 
tkoagb  oBlj  eontenwlated.  Is  on  the 
margin  of  his  tract,  the  proprietor 
on  the  opposite  side  not  having  any 
interest  In  its  ownership,  a  convey- 
ance of  the  tract  as  bounded  by 
the  margin  of  the  road  will  pass  the 
fee  in  the  whole  road.  Peck  v. 
Smith,  1  Conn.  103,  6  AmD  216. 

23.  Taylor  v.  Armstrong,  24  Ark. 
IDS;  In  re  Robbins,  84  Uinn.  99,  24 
NW  35ff,  B7  AmR  40;  Johnson  v. 
Grenell,  188  N.  T.  407,  81  NB  161, 
11  LRANS  E51  (Where  ft  was  said 
tliat  the  grantees  In  the  circum- 
■Unces  had  the  right  to  rely  on 
ttie  application  of  the  rule  that  a 
Krantor  would  not  be  supposed  to 
have  reserved  the  title  to  the  road 
bounding  a  grant  of  lands.  If  the 
control  ceased  to  be  of  Importance 
to  bim  by  reason  of  his  having 
parted  with  all  of  his  interest  in 
the  lands  adjoining  It.  And  it  was 
further  stated  In  this  case  that  the 
control  of  a  street  had  ceased  to  be 
of  Importance  to  the  grantor  after 
a  conveyance  of  adjoining  land,  but 
that  It  was  Important  and  essential 
lo  the  grantee  for  reasons  con- 
nected with  the  full  enjoyment  of 
the  property). 

94.  Wllloughby  V.  Jenks,  20 
Wend.  (N.  T.)  96.  See  also  Owen 
V.  Brockport.  208  III.  36.  69  NB  962: 
Coming  V.  Woolner,  206  111.  190,  69 
NE  53  (both  eases  recognising  the 
nilc). 


[$  100]  (m>  Bffecfe  of  Nonopening.  In  some 
jurisdictions  the  grantee  of  land  described  aa  bound- 
ing on  a  street  will  take  to  the  middle  of  the  street 
as  contemplated,  althot^h  it  has  not  been  extended 
or  opened.^  According  to  this  line  of  deeision?^ 
it  makes  no  difference  whether  the  street  or  h^h* 
way  mentioned  in  the  flonveyanee  is '  already  in 
existence  as  a  way  in  actual  use,  or  ia  unopened 
and  is  only  a  road  in  contemplation.'^  The  quMtion 
whether  title  passed  to  any  portion  of  the  land 
lying  in  the  proposed  streets  referred  to  in  -the 
conveyances  or  on  the  maps  must  be  determined  as 
of  the  time  when  the  conveyances  were  made.'? 
In  other  jurisdictions  the  rule  appeaxa  to  be  that, 
where  a  conveyance  describes  land  as  bounded  by  a 
street  which  at  the  time  of  the  conveyance  is  nn- 
opened,  the  grantee  takes  title  in  fee  only  to  tho 
ude  line  of  the  street  and  not  to  its  center;"  but 
even  where  this  view  prevails,  it  has  been  ,  held 
that,  althon{^  a  street  had  not  been  opened  at  ^e 
time  of  the  eonv^anee,  yet  if  the  eonveyance  ealla 
for  th9  center  of  the  af^t  as  the  boundary  tho 
grantee  will  take  to  the  center  of  the  street  not- 
withstanding the  fact  that  the  street  was  at  the 


[a]    Ia  Kansas   the  fe«  of  all 

streets,  alleys,  and  other  publio 
grounds  which  have  been  dedicated 
to  the  use  of  the  public  by  the  pro- 
prietors of  any  town  or  city  Is 
vested  in  the  county  in  which  said 
streets,  alleys,  or  puollo  grounds  are 
situated,  and  not  In  the  abutting 
or  adjacent  owners.  Randal  t.  El- 
der, 12  Kan.  267. 

as.  Haight  V.  Keokuk,  4  Iowa  199. 
36.  Johnson  v.  Arnold,  91  Oa.  659, 
18  8E  370:  Matter  of  Brooklyn,  73 
N.  Y.  179;  Trowbridge  v.  Ehrlch.  116 
App.  Dlv.  457,  101  NYS  996  Emod 
191  N.  Y.  861,  84  NB  297];  Oere  v. 
McChesney,  84  App.  Div.  89,  82  NYS 
191;  Amerman  v.  Missouri,  etc.,  R. 
Co..  (Tex.  Civ.  A.)  182  SW  S4.  Bee 
Lemjav  v.  Furtado,  182  Mass.  280, 
66  NE  396  (where  thla  principle  was 
applied  in  case  of  a  conveyance  of 
a  private  way).  Compare  In  re 
Seventeenth  St.,  1  Wend.  (N.  Y.) 
262  (where  lots  were  sold  in  the 
city  of  New  York  bounding  on  a 
space  called  a  street,  having  been 
designated  aa  such  by  the  commis- 
sioners of  streets  and  roads  In  the 
cfty  of  New  York,  and  such  sale 
was  had  previous  to  the  street  being 
directed  to  be  opened  by  the  city, 
and  it  was  held  that  the  fee  of  the 
land  comprised  In  the  space  called 
a  street  did  not  i>ass  to  the  pur- 
'chasere  of  the  lots,  as  It  would  have 
done  had  the  lots  been  bounded  on 
a  public  highway,  but  that  the  same 
remained  in  the  grantor,  subject  to 
a  perpetual  right  of  way  In  the 
owners  of  the  lots  over  the  space 
called  a  street). 

[a]  Vliire  street  laid  oat  shortly 
thereafter, — Although  a  street,  one 
side  of  which  Is  described  in  a  deed 
as  a  bound  of  land  deeded,  had  not 
been  laid  out  at  the  date  of  the  deed, 
it  will  be  considered  as  the  bound 
Intended  by  the  parties  where  It 
was  laid  out  shortly  thereafter,  and 
It  does  not  appear  that  such  was  not 
the  intent.  Manchester  V.  Hodge,  74 
N,  H.  468,  69  A  E27. 

[b]  Ziaua  hounded  by  'Intendtd 
street." — Where  the  owner  of  a  nar- 
row strip  of  hind,  and  also  of  the 
land  adjoining  it  on  the  north  and 
on  the  south,  conveyed  to  the  same 
grantee  the  land  on  the  north  and 
on  the  south,  describing  the  one  as 
land  bojinded  by  an  "Intended 
street,"  and  the  other  as  land 
bounded  by  a  "street,"  these  words 
being  used  to  designate  the  narrow 
strip,  the  fee  in  the  latter  does  not 
pass  by  such  conveyance,  but  the 
grantee  has  a  right  of  way  therein 
by  implication  or  on  the  principle 
of  estoppel.  Van  OXinda  v.  Loth- 
rop,  21  Pick.  (Mass.)  292,  82  AmD 

ttlw 


ST.  Johnson  v.  Arnold,  it  Ga. 
669,  668,  18  8E  S70.  And  see  Amer- 
man V.  Misaouri,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)  182  8W  55.  56  (where  the 
court  said:  "The  rights  of  all  per- 
sons owning  property  abutting 
thereon  or  adjacent  thereto,  and  who 
held  under  conveyances  referring  to 
and  calling  for  said  street  to  keep 
the  street  open  was  not  dependent 
upon  whether  '  the  publio  accepted 
the  dedication  or  abandoned  Its 
rights  thereto"). 

[a]  Bleokley,  O.  J.,  in  Johnson 
T.  Arnold.  91  Ga.  659,  668,  IS  SB 
370,  said:  "To  bound  land  by  fl 
road  in  describing  a  tract  Is  to  say 
either  that  a  road  is  already  at  ^e' 
location  indicated,  or  that  there  may 
be  one  there  hereafter  at  the  pleas- 
ure of  the  vendor  or  of  the  vendee, 
either  or  both.  When  a  road  Is 
mentioned  as  a  boundary,  It  should 
generally  be  understood  that  the 
boundary  Intended  Is  a  road  Eis  a 
road  or  way,  and  not  as  embraclnjc 
the  physical  substance  of  the  soil 
In  and  under  the  road,  all  the  way 
down  to  the  center  of  the  earth.  In 
other  words,  a  road  as  a  boundary 
is  the  road  as  an  easement,  to- 
vethor  with  such  land,  or  interest 
m  land,  as  Is  necessary  to  full  en- 
joyment of  the  easement,  but  no 
more.  To  such  enjoyment  the  mei!a 
surface  of  the  earth  Is  always  ei^ 
sential.  and  frequently  the  right  to 
establish  and  maintain  a  new  arti- 
ficial surface  by  excavating  in  some 
places  and  embanking  In  others." 

88.  Trowbridge  v.  Ehricb,  lt( 
App:  Dlv.  457,  101  NYS  996  [mod 
191  N.  Y.  861.  84  NB  297]. 
■  as.  Palmer  v.  Dougherty,  S3  Me. 
602,  54  AmD  636:  Southerland  T. 
Jackson,  30  Me.  462,  60  AmD  633: 
Cole  V.  Philadelphia,  199  Pa.  464,  49 
A  808-  Gamble  v.  Philadelphia,  16» 
Pa.  418,  29  A  789;  Ott  v.  Krelter,  110 
Pa.  870,  1  A  724:  Spackman  y. 
Steidel,  88  Pa.  463.  See  also  Andreas 
V.  Stalgerwalt,  29  Pa.  Super,  1.  But 
see  In  re  Lehigh  St.,  81  'Pa.  85; 
Union  Burial  Ground  Soc  v.  Robin- 
son, 6  Whart.  (Pa.)  18;  Patterson 
V.  Harlan.  6  Pa.  Co.  211,  8  Pa.  Co. 
660  (which  three  cases  do  not  seem 
to  be  in  accord  with  the  other  Penn- 
sylvania decisions). 

fa]  Mpeolal  reiervatlou  In  Osett. 
— ^Wnere  a  grantor  in  a  deed  de- 
scribes one  of  the  boundaries  as  a 
street  "as  at  present  located  by  the 
city,  of  a  width  of  sixty  feet,  but 
not  yet  opened,"  and  reserves  -the 
exclusive  right  to  represent  the  land 
In  all  proceedings  on  the  opening  of 
the  street  thus  described,  and  the 
city  repeals  the  ordinance  locating 
the  street  the  grantee^haa  _no_ 
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time  unopoied,  u  aneh  is  the  obvious  intent  of  the 
grantor. 

[(  101]  (n)  Effect  of  Ohuise  of  Location. 
Where  a  ehange  is  made  in  the  location  of  a  high- 
way or  street,  it  will  not  affect  booadaries  fixed  ae- 
cording  to  Uie  original  location;"^  but  grants  made 
anbseqaently  to  such  change,  referring  to  the  high- 
wiqr  or  street  as  a  bonn^iry,  will  be  eonstmed  to 
mean  the  way  as  loeated  at  that  time,  nnlees  an 
intention  to  bonnd  on  the  orinnal  way  is  mani- 
fested." 

[(  102]  (o)  Effect  of  Tacftting.  Where  land 
bounded  on  a  highway  or  street  ia  conveyed  without 
reservation,  and  thereafter  the  highway  or  street  is 
vacated,  the  land  reverts  to  the  grantee  discharged 
of  the  easement."  As  has  been  said,  the  conveyance 
by  which  the  abutting  owner  acquires  title  is  of 
eonrse  subject  only  to  the  publie  easement,  and 
when  "the  easement  is  abandoned  or  otherwise  ter- 
minated, the  title,  with  all  the  inddents  of  owner- 
ship, becomes  perfect  in  the  adjacent  lot  owner."** 
]^wever,  where  the  original  grantor  restricted  Ma 
conveyance  by  words,  so  as  to  reserve  to  himself 
the  title  to  the  land  within  the  street  or  highway, 
and  the  steeet  is  tiiereafter  vacated,  the  fee  in  tm 
street  or  highway  belongs  to  the  orip;inal  owner  dis- 
charged of  the  encumbrance  resting  theretm  by 
reiason  of  the  easement.*"  Where  the  fee  of  a  street 
is  vested  in  a  municipality,  and  the  street  is  vacated 
and  its  use  abandoned,  it  reverts  to  the  original 
owner  and  does  not  go  to  his  grantee  of  the  adja- 
cent lots.""  A  deed  to  a  lot  bounded  on  a  street, 
fwrt  of  which  had  been  vacated,  does  not  convey 
title  beyond  the  center  line  of  the  portion  of  the 
street  so  vacated,  and  a  devise  by  the  grantee,  re- 
ferring to  the  deed  for  description,  gave  title  only 
to  the  center  line.'^  The  rule  that  the  grant  of  a 
lot  in  an  original  plat  of  a  village  bounded  on  a 
street  is  presumptive  evidence  of  an  intention  to 
eonvey  title  to  the  full  width  of  the  street  and  to 
the  shore  of  a  lake  opposite  the  street  did  not  apply 


to  a  convayanee  by  dsod  or  dsviss  after  the  sUaul 
had  been  vacated." 

[f  103]  (p)  Effect  of  Titla  to  Sinrt  «r  Ri|£k- 
way  Bttng  in  MonidpsUtj  or  QowtaaainA.  Whers 
title  to  s  street  or  highway  is  vested  in  the  monio- 
ipality,  a  conveyance,  oy  an  abutting  owner,  of  land 
bounded  thereon  does  not  way  title  to  tiie  center 
of  the  street"* 

[i  104]  b.  Ooimyaitos  br  SM«>  In  the  absence 
of  statute  providing  otherwise,  the  same  rule  as  in 
ease  of  eonvcjraneea  by  private  owners  applies 
whwe  the  cmvcyanee  is  by  the  state  or  the  com- 
monwealth  and  the  land  is  deseribcd  as*  abutting 
on  a  street,  without  any  reservation  or  deelaration 
of  intention  iu)t  to  convey  to  tiie  center.  Such  a 
conveyance  is  presumed  to.  carry  the  title  to  the 
center  of  the  rtreet,  subject  to  the  public  right  of 
way  over  it.**  The  reason  assigned  is  the  same, 
namely,  that  a  narrow  strip  is  mneh  nme  valuable 
to  the  grantee  ^an  to  the  grantor,  and  the  parties 
are  sui^xwed  to  have  so  de^t  with  the  property  as 
to  bring  out  its  greatest  valnc^*^  It  has  been  held, 
however,  that  sneh  rule  has  been  changed  a  stat- 
ute, providing  that  a  plat  made  out,  certified,  ac- 
knowledged, and  reeoraed  as  requiced  by  statnte 
should  be  deemed  in  law  and  in  equity  a  snffloient 
conveyance  to  vest  the  fee  simple  of  all  lands 
marked  on  such  plat  as  donated  or  granted  to  the 
publio  for  the  uses  and  purposes  intended,  embrac- 
ing almost  every  eoneavable  anthimty  other  than 
the  state,  b^  which  a  town,  or  an  additicm  thereto, 
could  be  laid  out;  and  that  the  grantee  takes  title 
up  to  the  side  line  only.** 

[$  105]  c  Oonveysnce  by  Oitgr.  A  oonve^ee 
by  a  city,  of  land  bounded  1^  a  street  of  which  it 
is  the  owner  in  fee,  the  title  thereto  htmg  held  in 
trust  for  street  purposes,  doea  not  carry  title  to  the 
center  of  the  street,  there  beinf  no  presumption  as 
in  case  of  conveyances  by  individuals  that  a  con- 
veyance of  land  bounded  on  a  street  cairies  titie 
to  the  center  of  the  street.** 


within  tha  lln«  of  th«  same.  The 
laniruage  of  the  conveyance  and  tha 
fjlroumstancee  attending  it  com- 
pletely negative  implication  of  such 
a  grant.  Allegheny  County  D.  A.  R. 
T.  l>ennBylvanIa  R.  Co.,  228  Pa.  W, 
79  A  127. 

,  30.  Clymer  v.  Roberta,  220  Pa. 
X«2.  «»  A  S48. 

81.  Brantlr  v.  Huff,  62  Oa.  632. 
And  ««e  Williams  v.  Johnson,  149 
Ky.  409,  149  SW  821:  Dollard  v. 
Louisville,  8  Ky.  Op.  31  (both  hold- 
ing that,  where  an  existing  public 
highway  was  deslsnated  as  one  of 
the  boundaries  of  land  conveyed, 
the  grantees  obtained  the  right  to 
use  the  entire  highway  as  an  ap- 

Bartenant  easement;  and,  on  a  par- 
al  abandonment  of  the  road  and 
the  building  of  a  new  highway,  such 
grantees,  from  necessity  and  by  es- 
toppel of  the  grantor  to  deprive 
them  of  their  easement,  were  en- 
titled to  all  the  abandoned  highway 
between  their  lots  and  the  substi- 
tuted road,  even  though  the  bound- 
ary Is  thereby  extended  beyond  the 
center  of  the  old  highway). 

33.  Tehbetts  v.  Kstes.  62  Me.  B6S: 
Stearns  v.  Rice,  1 4  Pick.  (Mass. ) 
411;  McShane  v.  Main,  02  N.  H.  4; 
Clover  v.  Shields,  32  Barb.  (N.  T.) 
S74. 

33.  Brown  T.  Oregon  Short  Line 
R.  Co.,  36  Utah  267,  102  P  740,  24 
LRANS  86. 

[a]     Vhole  street  la  Raator. — 

Where  the  grantor,  prior  to  the  lo- 
cation of  a  highway,  owned  the  land 
for  its  entire  width,  and  his  deed 
of  the  land  rteacrlbed  It  as  bounding 
on  the  street.  It  was  held  that  on 


the  vacation  of  the  street  the  gran- 
tee's tract  Included  the  entire  hlgb- 


ish- 
iter. 


way,  not  menly  to  the  cenu.. 
Heaiey  v.  Babbitt,  14  R.  I.  688.  Com- 

eare  Hobaon  v.  Philadelphia,  160  Va. 
96.  24  A  1048  (where  Uie  deed  de- 
scribed the  l&nd  conveyed  as 
bounded  by  the  "northeastly  side"  of 
Wright  street,  "together  with  the 
free  and 
and  prlvll< 
and  the  ^ 
on  grantor's  land.  It  wa&  held  that 
the  grantee  took  the  fee  only  to  the 
side  line  of  the  street,  with  a  right 
of  way  over  the  whole  street). 

-84k  Per  Bickers,  J.,  In  Sullivan 
V.  Atchison,  etc.,  R.  Co.,  261  III.  108, 
113.  96  .  1081.  See  also  Thom- 
non  V.  McCormlok,  180  111.  136,  26 
NB  878;  Hamilton  v,  Chicago,  etc. 
R.  Co.,  124  111.  236,  16  864  (both 
caeea  discussing  the  rule). 

as.  Harris  v.  Elliott,  10  Pet.  fU. 
S.)  26,  9  L.  ed.  888:  Jackson  v.  Hath- 
away. IS  Johns.  (K.  T.)  447,  8  AmD 
263:  Brown  v.  Oregon  Short  Line  R. 
Co.,  8S  Utah  267.  102  P  740,  24 
LRANS  86  [diet  McOlnnis  v.  St. 
Louis,   167   Mo.   191,  67  SW  765]. 

36.  Oebhardt  v.  Reeves,  76  III. 
301:  Hunter  v.  Hlddleton,  18  111.  60. 

87.  Empenger  v.  Falrley,  11 9 
Minn.  186.  187  NW  1110. 

38.  Empenger  v.  Falrley,  1 19 
Minn.  186,  137  NW  1110.  * 

39.  McX>onald  v.  Kummer,  SO  Colo. 
163,  160,  187  P  61  [cit  CycJ;  Helm  v. 
Webster.  86  111.  116;  Oebhardt  v. 
Reeves,  76  III.  801;  Dunham  v.  Wll- 
llamB,  37  N.  T.  261,  4  Transcr.  A 
209;  Burhach  v,  Schwelnler,  66  Wis. 
386,  14  NW  449. 


[a]    Vliere  the  bed  of  an  aaeiaBt 

mad  belongs  to  the  government,  a 
conveyance  by  an  Individual  of  land 
bounding  thereon  does  not  carry 
title  to  the  center  of  the  road  by 
an  adjoining  owner.  Dunham  v. 
WilllamB,  87  N.  T.  261  [rev  86  Barb. 
18«]. 

4S.  False  v.  Schenectady  R.  Co, 
178  N.  T.  102,  70  NS  218;  Smith  v. 
Rochester.  92  N.  T.  468,  44  AmR  193: 
Chenango  Bridge  Co.  v.  Paige,  88  N. 
T.  178.  88  AmR  407;  Oere  v.  Mc- 
Chesney.  84  App.  Dlv.  89,  82  NTS 
191;  Paige  v.  Scoieneetady  R.  Co.,  77 
App.  Dir.  BTl,  71  NTS  266;  Syracuse 
Solar  Salt  Co.  v.  Rome.  etc..  R.  Co.. 
48  App.  Dlv.  208.  <0  NTS  40  faff  168 
N.  T.  660  mem.  61  NE  1185  mem]; 
Cheney  v.  Syracuse,  etc.,  R.  Co..  8 
App.  Dlv.  620  mem,  40  NTS  1108  [aff 
1S8  N.  Y.  739  mem,  68  NB  1123 
mem];  Ex  p.  Jenning,  6  Cow.  (N.  Y.) 
618,  16  AmD  447:  Wlllock  v.  Beaver 
Valley  R.  Co.,  222  Pa.  690,  72  A  237; 
Hlnes  V.  Kingston  Coal  Co.,  186  Pa. 
43.  40  A  161. 

40..  Cheney  v.  Syracuse,  eta.  R- 
Co.,  8  App.  Dlv.  620  mem.  40  I<nr3 
1103  [aft  168  N.  T.  739  mem,  63  NE 
1123  mem]. 

ea.  Ryerson  v.  Chicago,  347  111- 
186,  93  NE  162;  Chicago  v.  Rumsey, 
87  111.  348. 

43.  Graham  v.  Stern,  168  N.  T. 
617,  61  NB  891.  85  AmSR  694  [afT  61 
App.  Dlv.  406.  64  NTS  728];  Webber 
v.  Qtllles.  112  NTS  897.  And  see 
Mappln  V.  Liberty  [1908]  1  Ch.  118 
(grant  by  municipality  whose  du- 
ties with  regard  to  the  street  are  In- 
consistent with  a  disposal  of  the 
fee). 


WW  latav  oaaea,  devalopaMata  and  akaBfes  In  the  law  see  cumulative  Annotations,  f^^^^ 


ber. 


§§  106-107] 
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[\  106]  11.  Allays.  Where  a  deed  desAribes 
land  as  bounded  on  an  alley,  the  grantee  'a  title  ex- 
tends to  the  center  line  thereof,^  in  the  absence  of 
an  express  intent  to  the  contrary,"  and  the  Intent 
of  the  grantor  to  withhold  his  interest  in  the  alley 
irill  never  be  presumed.**  Where  a  piece  of  land, 
supposedly  divided  by  an  alley  which  had  no  exist- 
ence, was  conveyed  by  a  deed  conveying  the  tract  in 
two  parcels  and  reciting  such  alley  as  bounding  one 
parcel,  title  to  the  entire  piece  passed,  in  the  ab- 
sence of  any  intuition  to  reserve  the  strip  supposed 
to  be  the  idley.*'  , 


[  107]  13.  Private  Ways.  Although  in  some  juris- 
dictions tbe  rule  is  well  settled  to  the  contrary,"  the 
weight  of  authority  is  to  the  effect  that  a  grant  of 
land  bounded  by  a  private  way  conveys  the  soil  to  the 
center  line  of  the  way,"  notwithstanding  a  clause 
giving  the  use  thereof  in  common  with  the  grantor, 
his  heirs  and  assigns,"  unless  a  different  intention 
appears  by  the  other  parts  of  the  deed,  or  by  the 
locality  to  which  the  description  applies."^  ^d  it 
has  been  held  that  the  fact  that  the  use  of  the  way 
was  of  value  to  other  land  of  the  grantor  and  one 
claiming  under  him,  under  a  subsequent  conveyance. 


[s]  mMaou  for  roM. — (1)  "There 
ts  an  obvious  and  a  material  distinc- 
tion between  the  case  of  a  convey- 
ance by  an  Individual  of  lands 
bonnded  upon,  or  by,  a  street  and 
thst  of  a  similar  conveyance  by  mu- 
nicipal authorities.  The  presumption 
that  obtains,  ordinarily.  In  the  one 
case  .  .  .  should  be  regarded  as 
ofbet.  In  the  other,  by  another  pre- 
sumption that  the  municipality  would 
not  part  with  the  ownership  and  con- 
trol of  a  public  street  once  vested  in 
It  for  the  public  benefit.  The  city 
was  the  proprietor  of  these  common 
lands  ana  ther  were  mapped  out  for 
the  mnoielpM  advantage.  In  their 
Improvement  by  future  grantees. 
There  was  an  obvious  purpose  to 
subserve^  when  makins  crants  of 
lands.  In  the  retention  of  the  owners 
Alp  of  the  sou  of  the  strtets,  which 
would  b*  absent  in  the  case  of  a 
Slant  by  an.  Individual.  The  mu- 
nicipally was  vested  with  the  fee  in 
the  soil  of  the  streets  and  the  trust 
attadied  that  they  should  be  held 
and  kept  open  as  public  streets.  It 
is,  altogether,  the  bounder  proposi- 
tion. In  my  opinion,  that  the  grant  of 
title  to  property,  bounded  by,  or  upon 
a  city  street,  derived  from  the  pub- 
lic authorities,  in  the  absence  of  any 
more  definite  description,  curies  only 
to  the  line  of  the  street.  Inasmuch 
u,  In  legal  Intendment,  the  streat 
w&s  held  as,  and  should  remain,  a 
public  highway."  Oraham  v.  Stern, 
IBS  N.  T.  617,  S23,  SI  NB  891,  85 
AmSR  694.  (Z>  The  control  of  the 
strip  of  land  In  the  street  has  not. 
as  In  the  case  of  an  Individual  and 
of  tbe  state,  ceased  to  be  of  Im- 

Krtance  or  benefit  to  the  city.  It 
■  Btni  the  burden  on  It  In  behalf 
of  the  public,  of  opening  the  street. 
If  not  yet  open,  keeping  It  open, 
working  It,  repairing  and  caring  for 
It    Webber  t.  Olllles.  112  NTS  397. 

44.  Kjr.—Jaeob  V.  Woolfolk.  90  Ky. 
418.  14  SW  41B,  II  Kyli  400,  0  LRA 
551. 

Minn. — Gilbert  v.  Bmerson,  <0 
Minn.  62,  M  NW  880. 

Ho. — Snoddy  v.  Bolen,  122  Uo.  479, 
14  SW  142,  2K  SW  982,  24  LRA  E07; 
St.  Charles  First  Preab.  Church  v. 
Kellar,  39  Mo.  A.  441. 

Nev. — Lindsay  v.  Jonea,  21  Nev. 
7:.  26  P  297. 

N.  J.— Preeman  v.  Sayre,  48  N.  J. 
L.  37.  2  A  660. 

N.  T. — Hennessy  v.  Uurdook,  137 
N.  T.  317.  33  NB  380. 

Pa— Oliver  v.  Ormsby,  224  Pa.  B64, 
71  A  973;  Abrahams  v,  Alsberg,  178 
Pa.  S83,  84  A  614;  Bllem  v.  Dauben- 
■preck,  169  Pa.  282,  32  A  837. 

Tex. — Guadalupe  County  v.  Poth. 
(Civ.  A^)  163  SW  1060:  Wtess  v. 
Goodhue,  46  Tex.  Civ.  A.  142.  102  SW 
718. 

Vn- — Richmond  v.  Thompson,  116 
Va  178,  81  SE  106. 

See  Albert  v.  Thomas.  73  Md.  181, 
20  A  912  (where  It  was  held  that, 
where  a  deed  conveying  a  platted  lot 
or  land,  subject  to  an  easement 
granted  In  an  alley  at  one  end,  gave 
the  distances  as  including  the  alley, 
a  deed  of  the  grantee  describing  the 
lot  generally,  but  giving  the  bound- 
try  as  'Tan  alley  reserved"  for  the 
auement  stated,  conveyed  the  fee  to 
the  allMT). 

[a]  tiaM  atattbur  ob  raacway^ 
A  deed  to  a  lot  abutting  on  a  acang- 
my.  which  describes  the  lot  as  only 


extending  thereto,  conveys  an  Inter- 
est in  the  gangway  to  the  extent 
that  the  grantor's  ancestors  had 
rights  therein.  Baker  v.  Barry,  22  R. 
I.  471,  48  A  795. 

46.  Oliver  v.  Ormsby,  224  Pa.  B64, 
78  A  978. 

4S.  Wlesa  V.  Goodhue,  46  Tex. 
Civ.  A.  142,  102  SW  793. 

*r,  Leever  v.  Central  City  Lum- 
ber Co..  (Mich.)  166  NW  691. 

46;  Blanchard  v.  Maxson,  84  Conn. 
429,  80  A  206;  Seery  v.  Waterbuiy. 
88  (^mn.  S67.  74  A  001.  SE  LRANS 
681,  18  Ann(^  78  and  note:  Seyihour 
V.  Page,  88  (Tonn.  01:  winslow  v. 
Reed.  89  Me.  67,  3E  A  1017:  Ames  v. 
Hilton.  70  Me.  86;  Bangor  House  Pro- 

grletary  v.  Brown,  88  He.  800.  See 
tockwell  V.  Fitsgerald^  70  Vt.  408, 
41  A  604  (reeognlslng  but  not  apply- 
ing the  rule  undw  the  circumstances 
of  the  ease). 

4ftw  U.  8. — ^Palne  v.  Consumers' 
Forwarding,  etc.,  Co.,  71  Fed.  626,  9 
CCA  19.  '  ■ 

Md.— Maryland  Tel.,  etc.,  Co.  v. 
Ruth,  106  Md.  B44,  68  A  868,  124 
AmSR  606,  14  LRANB  427.  14  AnnCas 
676, 

MasH.~t>owney  v.  Hood,  203  Mass. 
4,  89  NB  24;  Qould  v.  Wagner.  196 
Mass.  270,  82  NEI  10;  Gray  v.  Eelley, 
194  Mass.  638.  80  NB  661;  New  Eng- 
land Structural  Co.  v.  Eiverett  Dis- 
tilling Co.,  180  Mass.  145,  76  NE  85; 
McKenzie  v.  Gleason,  184  Mass.  462, 
69  NB  1076,  100  AmSR  606:  Crocker 
V.  Cotttng,  166  Mass.  183,  44  NE  214, 
38  LRA  245;  Gould  v.  Eastern  R.  Co., 
142  Mass.  8B,  7  NE  643;  Hooper  v. 
Famsworth,  128  Mass.  487;  Boston 
Water  Power  Co.  v.  Boston,  127 
Mass.  874 ;  Motley  v.  Sargent,  119 
Mass.  231;  Clark  v.  Parker,  106  Mass. 
664;  Winslow  v.  King,  14  Gray  821; 
Fisher  v.  Smith,  0  Gray  441.  S«e 
also  Old  South  Soc  v.  walnwrl^t, 
141  Mass.  443,  6  NE  843. 

Mo. — Dulce  Realty  Co.  v.  Staed 
Realty  Co^  246  Mo.  417.  161  SW  416. 

N.  T. — Pitney  v.  Huested,  8  ,App. 
Div.  lOB,  40  NTS  407. 

N.  C— Hays  v.  Askew,  68  N.  C.  226. 

Pa. — Saccone  v.  West  End  Truat 
Co..  224  Pa.  664,  78  A  871.  24  LRANS 
639  and  note.  And  see  Ellis  v.  Acad- 
emy of  Music,  120  Pa.  608,  16  A  494, 
6  AmSR  739. 

R.  1.— Baker  v.  ^arry.  »  R.  L  471, 

48  A  795. 

S.  C— witter  V.  Harvey,  12  S.  C.  L. 
67,  10  AmD  650. 

va. — Richmond  v.  Thompson,  110 
Va.  178,  81  SB  106. 

Wis. — Pettlbone  v.  Hamilton,  40 
Wis.  402. 

Eng. — Smith  V.  Howden,  14  C.  B. 
N.  S.  398,  108  ECL  898,  148  Reprint 
600;  Holmes  v.  BelUngbatn,  7  C.  B. 
N.  S.  829,  »?  ECL  82ff.  141  Reprint 

ECt  ^iP  ^'  ^  ^  *  ^ 

[a]  JLpyUeatleB     of  rale.— The 

frrantee  under  an  executor's  deed  of 
ots  bounding  on  a  private  street,  as 
shown  by  a  recorded  plan,  owned  the 
soil  thereof  opposite  nls  land  to  the 
center  of  the  way.  with  the  right  of 
way  over  the  other  half,  although 
the  street  as  located  ran  through 
land  occupied  by  testator's  barn. 
Kaati  v.  Curtis,  816  Mass.  111.  108 
NE  424. 

[b]  Bstovpel. — Being  so  bounded, 
the  grantor  Is  estopped  to  deny  the 
existence  of  the  way.  McKensle  v. 
01eaM>n.  184  Mass.  468,  60  NE  1076, 


100  AmSR  666;  Stark  v.  CofBn,  lOS 
Mass.  328. 

[c]  PMvatc  alley.^ — There  Is  no 
distinction  between  a  call  for  a  pub- 
lic highway  as  a  boundary  ana  an 
opened  private  alley,  and  the  grantee 
takes  the  fee  to  the  center  of  the 
alley  as  well  as  to  the  center  of  the 
highway.  Saocone  v.  West  End 
Trust  Co.,  224  Pa.  S54,  73  A  971,  24 
LRANS  539;  Carter  v.  Lebzelter,  46 
Pa.  Super.  478. 

fd]  Iioase  of  private  alley. — L. 
(1802)  p  906  o  084,  providing  that 
any  conveyance  of  land  binding  on  a 
street  or  highway,  or  when  any 
street  or  highway  Is  one  of  the  lines 
thereof,  shall  pass  to  the  grantee 
the  title  of  the  grantor  to  the  center 
of  the  street  or  highway,  unljeae  the 
grantor  expressly  reserves  the  same,' 
applies  to  a  lease  renewable  forever, 
reserving  a  ground  rent  redeemable 
at  tbe  pleasure  of  the  leasee  of  a  lot 
extending  back  to  a  private  alley,  of 
which  it  was  entitled  to  the  use  in 
common  by  express  terms  of  the 
lease,  the  rear  end  of  thv  lot  being 
described  In  the  lease  as  "running 
southerly  on  the  east  side  of  taia 
alley."  Maryland  Tel.,  etc,  Co.  v. 
RutK  106  Md.  644,  «8  A  868,  184  Ani 
SR  E0«.  14  LRANS  4S7,  14  AnnCas 
676. 

re]  Xnle  not  affected  by  Ascrepj 
•amiy  in  oall  for  distukces.— A  deed 
describing  the  land  conveyed  as  *7>e-' 
ginning  at  the  southwest  corner  of 
the  lot  on  the  east  side  of  the  main 
road  .  .  ,  and  running  northerly 
by  said  road  four  (4)  rods;  tbence 
easterly  by  a  way  twenty  <20)  feet 
wide  nineteen  rods,"  makes  the  way 
a  boundary,  giving  the  grantee  K 
right  of  way  over  all  of  it,  and  thrf 
fee  to  the  middle,  subject  to  the  ease-i 
ment  of  the  right  of  way  of  thtf 
grantor  who  owned  the  way  and  the 
land  on  the  other  side  of  It,  although 
the  boundary  on  the  road,  four  rods; 
does  not  quite  reach  to  the  way,  by 
reason  of  the  road  not  being  per- 

Eendlcular,  but  diagonal  to  the  way. 
emav  v.  Furtado,  182  Mask  880,  « 
NE  895. 

rf]   Way  not  fenoed  off. — The  fact 

that  the  way  has.  not  been  fenced  off 
Is  Imfnaterlal.  Paine  v.  Consumers' 
Forwarding,  etc.,  Co.,  71  Fed.  626.  19 
CCA  99. 

80.   Motley  v.  Sargent,  ll9  Mass. 
231;  Stark  v.  Coffin.  106  Mass.  388. 
.  Bl.    Ky. — Ledford  v.  Oimmlns,  46 
&W  507.  20  KyL  893. 

Mass. — Gray  V.  Kelley,  194  Mass. 
638,  80  NE  661;  Crocker  v.  Cotting. 
108  Mass.  188.  44  NE  214,  33  LRA 
246;  Ganley  v.  Looney,  lOO '  Mass. 
869;  Codman  v.  Evans,  1  Allen  443; 
Steams  v.  Mullen.  4  Gray  161. 

N.  f.— Mott  V.  Mott,  OS  N.  T.  M 

J rev  8  Hun  4741;  Jones  v.  Cowman. 
N.  T.  Super.  384.   See  also  Runt  v. 
Raplee,  44  Hun  140.  ' 

R.  I.— CUfehing  V.  Hathaway.  10  R, 
1.  614. 

Va. — Richmond  v.  Thompson^  116 
Va.  178,  81  SE  106. 

[a]  raets  iBdlosUng  dlSereat  la- 
tent.— An  outside  staircase  of  a 
building  owned  by  plalntlfTs  prede- 
cessor In  title,  being  on  land  owned 
by  defendant's  predecessor  in  title 
and  used  as  a  common  passageway, 
the  land  so  occupied  was  purchased 
by  plalntlfTs  predecessor  and  con- 
veyed to  him  by  a  deed  which  de- 
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voold  not  in  any  way  affeet  the  operation  of  the 
rale."'  When  no  vay  in  fact  exists,  the  deed  is  to 
be  construed  irrespeetiTe  of  the  supposed  way  men- 
tioned." 

[i  108]  13.  Private  Docks.  Lands  bounded  by 
a  pvivate  dock  laid  out  by  the  owner  of  the  land 
eovered  by  the  doek  and  of  the  land  adjoining  the 
doek  stand  on  the  same  footing  as  land  bounded  on 
a  private  way  laid  out  by  the  owner  of  the  Ifuid 
eovered  by  the  way  and  of  the  adjoining  land."* 
Where  the  owner  of  the  land  bounded  by  a  private 
doek,  also  owned  by  him,  conveys  land  adjacent  to 
the  dock,  the  land  so  conveyed  being  bounded  "  by 
said  dock,"  the  grantee  acquires  title  to  the  center 
line  of  the  dock." 

[  J  109}  14.  Pnblio  Grounds.  Lands  bounded  by 
public  grounds,  other  than  highways  and  streets,  are 
limited  to  the  outer  lines  of  such  grounds.'* 

[%  110]  15.  Walls.  As  in  the  case  of  convey- 
ances of  land  bonnded  by  streets  and  highways,"^ 
a  eonyeyance  of  land  bounded  by  a'wall,  in  the  ab- 
sence of  anything  to  denote  a  contrary  intention, 
will  carry  'title  to  the  center  of  the  wall."*  And 
this  is  so,  notwithstanding  a  discrepaney  in  the 
width  of  tbo  lot  resulting  from  this  constmetion,"* 
since'  courses  and  distances  yield  to  monuments 


ealled  for  in  a  deed.** 

[$  111]  16.  HotlMS.  Where  land  eonveyed  ia 
bonnded  by  a  hotue  as  a  monument,  the  land  to  tb« 
edge  of  the  eaves  only  passes,  that  being  the  ex- 
treme part  of  the  building.*^  Where  land  is  conveyed 
by  deed,  and  a  building  is  one  of  the  boundaries,  the 
parties  are  presumed  to  intend  that  the  line  shall 
be  wholly  on  one  side  of  every  portion  of  the 
building.* 

112]  17.  Bailroad.  Where  land  is  bounded 
generally  on  a  railroad,  the  grantee  will  be  pre- 
simied  to  take  as  far  as  his  grantor  owns."  Where, 
however,  the  grant  is  clearly  limited  to  the  right  of 
way,**  to  the  side  of  the  road,"  or  to  a  "cut,"" 
the  grantee  is  restricted  to  such  bound.  The  pur- 
chaser of  lots  bounded  by  an  avenue  in  the  center 
of  which  a  railroad  is  platted  on  a  map  filed  by  his 
grantor  acquires  title  only  to  the  center  of  the  high- 
way betweraft  his  lots  and  the  railroad  track.*'  A 
conveyance  of  land  on  both  sides  of  a  railroad  right 
of  way  vests  in  the  grantee  the  fee  to  the  center  of 
the  right  of  way.*" 

Ohaoge  of  location.  Where  the  deed  to  a  railroad 
company  describes  the  land  eonveyed  by  referenoe 
to  the  line  of  the  road  of  such  company  as  then 
located,  but  not  built,  the  boundary  lines  are  not 


erly  by  a  private  way  .  .  .  with  a 
privilege  to  use  sala  private  way  In 
common  with  myself  and  others." 
It  was  held  that  whether  the  deed 
convayed  the  fee  to  the  middle  of 
the  pas^geway  was  uncertain  from 
the  language,  but  that  as  subse- 
quent deeds  to  plaintiff's  estate  did 
not  Include  any  part  of  the  passage- 
way, and  subsequent  deeds  by.  de- 
fendant's predecessor  conveyed  the 
fee  in  the  passageway,  reserving  the 
Tight  of  way  of  plalntllT's  prede- 
cessor, together  wltn  other  facta  In- 
dicative ql  the  Intention  of  the  par- 
ties, the  deed  did  not  convey  the  fee 
to  any  part  Uie  pasaagew^ 
I^i^t  y.  Jacobs.  S0,4  Uass.  1,  90  NB 

(bX  A  AMalOB  of  land  bdd  ta 
ooBunoa  by  deeds  of  release  between 
ootenants,  ctvlng  the  precise  meas- 
urements of  each  parcel,  describing 
eu;h  as  bounded  on  a  pasaageway, 
and  designating  them  by  letters  and 
figures  according  to  a  pla^  lets  the 
passageway  remain  as  an  estate  In 
common,  llof^n  V.  Uoore.  3  Oray 
(Mass.)  819. 
,  [c]  Whsn  land  la  eemeyea  by 
AesonptioB  by  metM  and  bonads 
bqtdering  a  lane,  and  the  deed  also 

? rants  the  right  to  use  the  lane,  the 
ee  in  the  lane  does  not  pass  to  ttie 
grantee.  Mott  v.  Mott,  68  N.  T.  M. 
:  [dj  The  faot  that  the  way  was 
|wt  Mid  oat  at  the  time  of  the  ooa- 
▼eyaaos  does  not  affect  the  operation 
of  the  general  rule.  Lemay  v.  Fur- 
tado,  182  Haas.  280,  65  NB  295  (hold- 
ing that  In  some  jurisdictions  this 
conveyance  would  perhaps  carry  title 
only  to  the  side  line  of  the  way. 
See  supra  I  100). 

S3.  Gould  v.  Wagner,  196  Mass. 
270,  82  NE  10. 

S3.  Treat  V.  JoBlyn.  llf  Mass.  94, 
29-  SE  663. 

04.  Wellington  v.  Cambridge.  214 
Mass.  86,  41,  100  NE  1096. 

B8.  Wellington  v.  Cambridge,  214 
Mass.  85,  100  NB  1096. 

56.  McMahon  v.  Taylor.  9  S.  C. 
L.  176.  Compare  Perrln  v.  New  York 
Cent.  R.  Co.,  86  N.  Y.  120.  1  Transcr. 
A.  263  [rev  40  Barb.  65]  (where  It 
was  held  that,  where  lots  are.  sold  as 
bounded  on  a  "park,"  so  designated 
on  the  map,  but  which  Is  the  only 
means  of  access  to  such  lots,  they 
ought  to  be  considered  as  bounded 
by  the  center  of  the  space  so 
designated). 

'  [al  liooatlim  of  gnmnds;  srvl* 
dtaesy — ^Where  the  boundaries  of  a 


tract  depend  on  the  location  of  a 
public  lot,  the  record  of  such  location 
made  by  commissioners  appointed  by 
court  Is  proper  evidence  of  such  loca- 
tion. Glllerson  v.  Small,  45  Me.  17, 
B7.    See  supra  I  88. 

08.  Boston  V.  Richardson,  13  Allen 
(Mass.)  146;  Hatcher  v.  Richmond, 
etc.,  R.  Co.,  109  Va.  367,  63  SB  999; 
Schwalm  V.  Beardsley,  106  Va.  407, 
66  SB  136.  See  alao  Warfel  v.  Knott. 
128  Fa.  628,  18  A  190  (reoognlilnc 
the  rule). 

"When  the  boundary  line  Is  simply 
an  object,  whether  natural  or  artifi- 
cial, the  name  of  which  Is  used  In 
ordinary  speech  as  defining  a  bound- 
ary, and  not  as  describing  a  title  in 
fee.  and  which  does  not  In  its  de- 
scription or  nature  Include  the  earth 
as, far  down  as  the  grantor  owns, 
and  which  has  width,  as  In  the  case 
of  a  way,  a  river,  a  ditch,  a  wall,  a 
fence,  a  tree,  or  a  stake  and  stones, 
then  the  center  of  the  thing  so  run- 
ning over  or  standing  on  the  land 
Is  the  boundary  of  the  lot  granted." 
Boston  V.  Richardson,  18  Allen 
(Mass.)  148,  166  <Per  Gray,  J.i. 

09.  Schwalm  v.  Seardsley,  106  Va. 
407,  66  SB  186. 

eo.  Schwalm  T.  Beardsley,  106  Va. 
407.  66  SB  186.  See  also  Infra  || 
127.  188. 

61.  Sherman  v.  Williams,  118 
Mass.  481,  18  AmR  622;  Carbrey  v. 
Willis.  7  Allen  (Mass.)  864.  88  AmD 
688.  See  Mlllett  v.  Fowle.  8  Cush. 
(Mass.)  160  (where  the  court  held 
that,  where  a  deed  described  one  of 
the  boundaries  of  the  land  as  four 
feet  from  the  "northerly  side"  of  a 
building,  the  boundary  was  four 
feet  from  the  extremest  part  of  the 
building,  which  In  that  case  was  the 
edge  of  the  eaves).  But  see  Center 
Street  Church  v.  Machlaa  Hotel  Co.. 
61  Me.  418  (where  the  deed  described 
one  of  the  ooundarles  as  eight  feet 
four  Inches  from  the  "south  aide" 
of  a  building,  and  the  court  held  that 
the  measurement  should  be  made 
from  the  corner  board  on  the  side  of 
the  building). 

6fl.  Famsworth  v.  Rockland,  88 
Me.  508,  22  A  394. 

[al  Orant  of  right  of  way  dls- 
ttnguishsd. — Although  when  land  Is 
conveyed  by  deed,  and  a  building  Is 
one  of  the  boundaries,  the  parties 
are  presumed  to  intend  that  the  lino 
shall  be  wholly  on  one  side  of  every 
portion  of  the  building,  yet  In  the 
case  of  a  ri^t  of  way,  even  if 
created  by  express  grant,  the  pre- 


sumption is  that  it  was  Intended  to 
extend  under  the  projecting  finish  of 
a  building.  Pam« worth  v.  Rockland, 
88  Me.  508.  22  A  894.  See  generally 
E^aaements  [14  Cyc  1161]. 

63.  Williams  V.  Savannah,  etc.,  R. 
Co.,  94  Ga.  640,  20  SB  487:  Richard- 
son  V.  Palmer,  88  N.  H.  212;  Poster 
v.  Foster,  81  S.  C.  807.  62  SB  820; 
Wright  V.  Wllloughby,  79  S.  C.  438. 
60  SB  971;  Witter  v.  Harvey,  12  S. 
C.  L.  67, 10  Aml>  660;  Church  v.  Sttlea, 
69  Vt.  642.  10  A  674;  Maynard  V. 
Weeks,  41  Vt.  617.  See  also  BuffaltK 
etc.,  R.  Co.  V.  Stigeler,  tl'V.  T.  848 
(recognising  the  rulel,  Contia 
Thompson  v.  Hlckmkn,  [1907]  1  Ch. 
660,  666  (where  It  was  said:  "EThe] 

{iresumptlon  ...  so  far  as  I  know, 
s  wholly  unknown  to  the  law  at  the 
present  time,  I  think  the  very  differ- 
ent circumstances  under  which  rail- 
ways came  Into  existence  and  those 
In  which  watercourses  and  highways 
came  Into  existence  are  sulflclent  to 
shew  that  the  presumption  does  not 
apply  to  the  case  of  a  railway"). 

04.  Georgia  R..  etc.,  Co.  v.  Hanall- 
ton,  59  Oa.  171;  Hymen  v.  Gatta,  38 
Pa.  Super.  488:  Church  v.  Stiles.  69 
Vt.  642.  10  A  674;  Maynard  v.  Weeks, 
41  Vt.  617;  Williams  v.  Weetern 
Union  R.  Co..  60  Wis.  71.  6  NW  482. 

[a]  The  right  of  way  of  a  railroad 
la  aot  a  pabuo  highway,  within  the 
rule  of  construction  of  deeds  to  lands 
bounded  by  a  public  highway,  la 
such  sense  as  to  make  a  deed  calling 
for  a  right  of  way  as  a  boundary 
convev  the  owner's  Interest  In  the 
land  between  the  boundary  of  the 
right  of  way  and  the  rallroiad  track. 
Couch  V.  Texas,  etc,  R.  Co.,  99  Tex. 
464,  90  8W  8«0  [rev  (Civ.  A,)  87  SW 
847}. 

es.  Reld  V.  Klein.  188  lad.  484,  8T 
NB  967.  See  also  Perry  Keith.  98 
Me.  433,  46  A  611   (discussing  the 

rule). 

66.  Newton  v.  LiOUlsvllIe,  etc.,  R. 
Co.,  110  Ala.  474.  18  S  19. 

[al  A  deed  calBag'  fw  "the  margin 
of  the  railroad"  at  a  point  where 
then  la  a  oat  means  the  top  of  th? 
cut,  and  not  the  base  or  a  point  mid- 
way up  it;  and  the  margin  of  a  rail- 
road where  there  la  a  cut  or  a  R)! 
is  the  top  of  the  cut  or  the  base  of 
the  fill.  Ijoulsvllle,  etc.,  R.  Co.  v. 
Blliston.  108  SW  8S8,  32  KyL  1169. 

67.  Pennsylvania  R.  Co.  v.  Ayres. 
60  N.  J.  L.  660,  14  A  901. 

68.  Center  Bridge  Co.  v.  Wheeler 
etc.,  Co.,  81  Conn.  885.  86  A  11. 


For  later  easM.  dsTSlopmsats  and  ohaagw  in  the  law  see  cumulsftlve  Annotations,  'j^f|||^^^4E?ip^0^'t^'^' 
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affected  by  a  snbsequent  change  in  location  of  the 
road." 

1131  18.  Bluffs.  A  conv^anee  of  lovlands 
wath  and  west  of  a  bluff  eonvOTs  no  part  of  the 
bluff  or  land  on  which  it  rests.*^  A  blnff  has  no 
analogy  to  a  stream  or  road  in  fixing  the  boundaries 
to  pieces  of  land,  nor  does  it  from  its  relation  to  the 
abutting  lowland,  its  shape,  size,  and  sloping  sides, 
and  its  marked  characteristics  in  any  way  partake 
of  the  nature  of  objects  usually  designated  to  fix 
boundaries  in  grants  of  lands  r^ardless  of  the 
ground  tfa^  rest  on."  Nor  luu  the  rule  that;  in 
eases  where  a  boundary  line  is  designated  by  an 
object  wiUiont  reference  to  ground  on  whiefa  it 
rests,  such  as  "  trees,"  "  stones, ' '  etc.,  title  is  con- 
veyed to  the  line  running  through  thfi  center  of 
such  objects  any  application." 

114]  0.  BelatiTfl  Importance  of  OonlUctiiig 


69.  King  V.  Norfolk,  etc.,  R  Co., 
SO  Va.  210.  17  SE  868.   

m  BidUce  T.  Rothschild  Water 
Power  Co.,   168  Wis.  271,   148  NW 

ses. 

Tl.  Radtke  v.  Rothschild  Water 
Power  Co..  IBS  Wis.  271,  US  NW 
Hi. 

72.  Radtke  V.  Rothschild  Water 
Power  Co.,  IBS  Wis.  271.  148  NW 
8(6. 

7S.    Southern  Realty,  etc.,  Co.  v. 
Eeenan,  99  S.  C.  200.  83  SE  39. 
T4.   U.  S.— White  V.  Lunitiff,  98  XJ. 

5.  514.  23  L.  ed.  988;  Shipp  v.  Miller, 
I  Wheat.  316,  4  L.  ed.  248:  Masale  v. 
Watts.  6  Cranch  148.  3  L.  ed.  ISIj 
Beldins  v.  Hebard.  103  Fed.  S32,  43 
CCA  296;  Ulman  v.  Clark.  100  Fed. 
180:  Howell  V.  Saule,  12  F.  Cas.  No. 

6,  TB2,  B  Uason  410. 

CaL— Martin  v.  Lloyd,  94  Cal.  196. 
29  P  191;  Walsh  v.  Hill.  38  Cal.  481; 
Plcrcy  V.  CrandaJI,  84  Cal.  834. 

Conn. — Qeach  v.  Whittlesey,  78 
Conn.  530,  48  A  860;  Benedict  v.  Oay- 
lord.  11  Conn.  832.  29  AmD  299. 

Ga.— Hammond  v.  Oeors*.  HB  Qa. 
792,  43  SE  S3. 

III.— Stevens  v.  Wait.  112  III.  544. 

Ind. — Gano  v.  Aldridge,  27  Ind.  294; 
Gray  v.  Stiver.  24  Ind.  174. 

Ky.— Combs  v.  Valentine,  144  Ky. 
IM.  137  SW  1080:  Moseler  v.  Jami- 
son,  1  A.  K.  Marsh.  606;  Shannon  v. 
Bnford.  2  Bibb  114;  McConnell  v. 
Kenton,  Hushes  257 ;  Pawllffgr  v. 
Merewether,  Hughes  26. 

Me. — Chandler  v.  Green,  69  Me. 
ISO;  Riclrer  V.  Barry.  34  Me.  116;  Her- 
rick  V.  Hopkins,  23  Me.  217;  Moore 
V.  Grimn.  22  Me.  3fiO;  Vose  V.  Handy. 
:  Me.  332. 

Md.— Friend  v.'  Friend,  64  Md.  321. 
i  A  865. 

Mass. — Stevenson  v.  Ersktne,  99 
Masa.  367;  Bond  v.  Fay,  12  Allen 
H;  Parks  v.  Lrfwrnls,  6  Gray  467; 
Sawyer  v.  Kendall,  10  Cush.  241. 

Mich.— Ives  V.  Kimball,  1  Mich. 
»8. 

Minn. — OwlnKS  v.  Freeman,  48 
Minn.  488,  51  NW  476. 

Mo.— West  V.  Bretelle.  116  Mo. 
«53.  22  SW  705;  Van  Amburgh  v. 
Randall,  IIG  Mo.  607,  22  SW  636; 
Cooley  v.  Warren.  S3  Mo.  166;  Jami- 
son V.  Poplano,  48  Mo.  194;  Gibson 
T.  Bory.  28  Mo.  478. 
^  N.  a— Hall  v.  Davis.  36  N.  H.  669; 
IJuttine  v.  Herbert.  35  N.  H.  120: 
White  V.  Gay.  9  N.  H.  126,  81  AmD 

N.  J.— Wharton  v.  Brick,  49  N.  J. 
L.  289.  6  A  442,  8  A  529;  McCowen 
».  Lewis,  26  N.  J.  U  451. 
^N.  M.— Upton  V.  Santa  Rita  Mln. 
Co.,  14  N.  M.  96,  89  P  276. 
.  N-  T.— Townsend  v.  Hayt.  51  N.  T. 
tS<  [aff  61  Barb.  334];  Peo.  v.  Sax- 
ton,  16  Xpp.  T»v.  263.  44  NTS  211 
[aff  154  N.  T.  748  mem,  49  NE  1102 
son] ;  Seaman  v.  Hogreboom,  2 1 
Barb.  198;  Muhlker  v.  Buppert,  S6  N. 
I  Super.  369,  14  NYS  784  [aff  124 
M  T.  627  mem,  26  NE  313];  Patten 
V.  SUtt,  6  Rob.  431;  Loomls  v.  Jack- 
Nn.  18  Johns.  81.  19  Johns.  449. 

JT,  C— Ulller  v.  BrTan,  86  N.  C. 


Pa. — ^Malone  v.  Sallada.  48  Pa.  419; 
Bibbs  V.  Brungart,  27  Pa.  Co.  118. 

S,  C^ohnson  t.  MoMlUan.  82  8. 
C.  L.  143. 

Tenn. — Funa  v.  Manning,  11 
Rumphr.  811;  Bell  v.  Hickman.  6 
Humphr.  398;  Wright  v.  Mabry,  9 
Yers.  55;  Den  v.  Cunningham,  Mart. 
&  Y.  67. 

Tex. — Jones  v.  Andrews,  62  Tex. 
652;  Bass  v.  Mitchell,  22  Tex.  285; 
Hubert  V.  Bartlett,  9  Tex.  97;  Stark 
V.  Stout.  (Civ.  A.)  174  SW  1014LSen- 
man  v.  Sellman.  (Civ.  A.)  73  Sw  48; 
Besson  V.  Richards,  24  Tex.  Civ.  A. 
64.  58  SW  611:  Hill  v.  Smith,  6  Tex. 
Civ.  A.  812,  26  SW  1079;  RoberUon 
v.  Mooney.  1  Tex.  Civ.  A.  S7S.  21  SW 
148. 

Vt.— Clement  v.  Rutland  Bank,  61 
Vt.  298,  17  A  717.  4  LRA  425. 

Wash.— Lundell  v.  Allen,  etc..  Mill 
Co.,  67  Wash.  150,  106  P  626. 

W.  Va. — State  v.  Hicks,  85  SE  666. 
666  [clt  Cyel:  Rowers  v.  Dickinson, 
30  W.  Va.  709.  6  bE  335;  Adams  v. 
Alklre.  20  W.  Va.  480. 

Eng. — Doe  v.  Galloway,  6  B.  &  Ad. 
43,  27  ECL  28,  110  Reprint  708,  14 
ERC  804 ;  Lambe  v.  Reaston.  5  Taunt. 
207,  1  ECIi  118,  128  Reprint  666. 

N.  S.— Boehner  v.  HIrtle,  46  N.  8. 
281,  2B4  tquot  Cyc}. 

[a]  Xd  order  to  uoertala  the  tme 
Intent  of  the  wtroes  to  a  conveyance 
and  to  carry  It  Into  effect,  the  court 
win  give  a  reasonable  construction 
to  all  the  calls  of  the  Instrument  and 
will  reject  no  part  of  the  description 
unless  found  repugnant  to  the  mani- 
fest purpose  of  the  grant.  Bell  v. 
Woodward.  46  N.  H.  315.  To  same 
effect  Herrlck  v.  Hopkins,  28  Me. 
217;  Miller  v.  Bryan.  86  N.  C.  167: 
Boehner  v.  HIrtle,  it  N.  8.  281,  254 
[clt  CycJ. 

[b]  OontrOl  of  looatlve'  over  de- 
vonptlve  mils  I  (1)  Descriptive  calls 
even  though  consisting  of  lakes, 
rivers,  and  creeks,  must  yield  to 
special  locative  calls.  Stafford  v. 
King.  80  Tex.  257,  94  AmD  804;  Mc- 
Cormack  v.  Crawford,  (Tex.  Civ.  A.) 
181  SW  485.  To  same  effect- Bell  v. 
Hickman,  6  Humphr.  (Tenn.)  896.  (2) 
"The  reason  that  the  latter,  con- 
sisting of  the  particular  objects  upon 
the  lines  or  corners  of  the  land,  are 
Intended  to  Indicate  the  precise 
boundary  of  the  land,  about  which 
the  locator  and  surveyor  should  be, 
and  are  presumed  to  be,  very  par- 
ticular; while  the  former  are  called 
for  without  any  care  for  exactness, 
and  merely  Intended  to  point  out 
or  lead  a  person  Into  the  region  or 
neighborhood  of  the  tract  survey 
.  .  .  and  hence  not  considered  as  en- 
titled to  much  credit  In  locating  the 
particular  boundaries  of  the  land 
when  they  come  In  conflict  with 
special  locative  calls,  and  must  give 
way  to  them."  Stafford  v.  King,  SO 
Tex.  257.  873,  94  AmD  804. 

[c]  ZktfemBtlal  Mlla  may  be  used 
in  locating  a  line .  only  when  the 
natural  or  artificial  calls  are  lost. 
Friend  v.  Friend,  64  Md.  SZl,  1  A 
866. 

[d]  Wliam  then  1>  ma  buMeoraer 


Elenents  —1.  In  General  The  relative  weight  to  be 
given  evidmce  of  diluted  boundaries  is  ordinarily 
a  question  of  law."  While  no  inflexible  rale  cap  be 
laid  down  with  regard  to  the  relative  weight  to  be 
given  to  the  conflicting  elements  in  a  description  of 
boundaries,  it  may  be  stated  generally  that  where 
all  the  calls  of  an  entry,  snrvey,  deed,  or  grant  can- 
not be  complied  with  because  some  are  vague  or  re- 
pugnant, sneh  vague  or  repugnant  calls  may  be 
rejected  if  by  so  doing  all  the  parts  of  the  descrip- 
tion will  be  reconciled  and  enough  left  to  identity 
the  land  otmveyed.*^  In  all  eases  those  ealls  most 
consistent  with  the  intention  of  the  parties  will  if 
practicable  be  adopted.^*^  Courts  that  have  had  to 
detmuine  between  conflicting  calls  .  .  .  have 
laid  down  rules  for  their  deeiuon,  founded  on  rea- 
son, ezjperience  and  observation,  vi^ich  are  rules 
pertaining,  not  to  the  admissibility,  but  to  the 
la  a  pOTtlOB  of  a  putloitlax  desor^ 


  -  -  ip- 

tlon  and  it  Is  obscure  and  uncertain, 
the  general  description,  if  it  renders 
the  particular  clear  and  certain,  will 

fovern.  Herrlck  v.  Hopkins.  23  Me. 
17.  To  same  effect  Martin  v.  Lloyd. 
94  Cal.  195.  29. P  491;  Sawyer  v.  Ken- 
dall, 10  Cush.  (Mass.)  241. 

7B.  U.  S.— White  V.  Lunlng.  98 
U.  S.  S14.  23  L.  ed.  938;  Croghan  v. 
Nelson,  3  How.  187,  11  L.  ed.  654; 
Holmes  v.  Trout,  .7  Pet  171,  8  L.  ed. 
647;  Jackson  v.  Sprague,  IS  F.  Cas. 
No.  7,148,  1  Paine  494 . 

Ariz. — U.  S.  V.  Cameron,  3  Aril. 
100,  21  P  177. 

Cal. — Serrano  v.  Rawson,  47  CaU 
62. 

Colo. — Murray  v.  Hobson,  10  Colo. 
66,  13  P  921. 

Ky. — Preston  v.  Bowmsr,  2  Bibb 
493;  Morrlso  v.  C»>ghlll.  Ky.  Dec  822. 

Me. — (Dhapman  v.  Hamblet,  100  Ue. 
464,  62  A  81B;  Heal  v.  Gordon.  66  Me. 
482;  Hamilton  v.  PostM-,  45  Me.  81: 
Herridc  v.  Hopkins,  23  Me^  217. 

Md.— Long  v.  Ragan.  94  Md.  462, 
Bl  A  181. 

Mass.-— Mardoek  v.  Chapman,  » 
Gray  166. 

Mo.— Sohults  v.  Undell,  40  Mo.  886. 

N.  H.— Drlscoll  v.  Green,  69  N.  H. 
101;  Bell  V.  Woodword,  46  N.  H.  316: 
Whltft  V.  Gay,  9  N.  H.  126,  31  AmD 
224. 

N.'Y. — Robinson  v.  Ktme,  70  N.  X- 
147;  Buffalo,  etc.,  R.  Co.  v.  Stlgelef. 
61  N.  Y.  348;  McNlchol  v.  Flynn,  18^ 
App.  Div.  646,  163  NYS  808;  DanSlger 
V.  Boyd,  68  N.  Y.  Super.  398,  56  N.  Y. 
Super,  537,  12  NYS  64;  EUirenreJeh 
V.  Proment;  27  NYLJ  1093. 

N.  C— Miller  v.  Bryan.  86  K -C. 
167;  Cooper  V.  White,  46  N.  C.  389'.  ■, , 

Oh. — Wdlfe  V.  Scarborough,'  2  QU. 
St.  361.  .     .  - 

Pa.— Holmes  v.  Healy,  I  Phlla.  839. 

R.  I. — Waterman  v.  Andrews,  14 
R.  1.  689. 

S.  C— Johnadn  v.  McMillan,  it 
S.  C.  L.  143.  ■  ■ 

Tenn. — Mayae  v.  Zjafferty,  1  Head 
60. 

Tex. — Talkin  v.  Anderson,  19  SW 
860;  Arambula  v.  Sullivan,  80  Tex. 
616,  16  SW  438;  Brown  v.jBedlnger, 
72  Tex.  247,  10  SW  90;  Harrell  v. 
Morris.  5  SW  625  (holding  that  wher« 
two  descriptive  calls  are  given  In  a 
survey,  both  of  equal  dignity,  as  a 
call  for  a  corner  and  a  marked  line, 
preference  will  be  given  to  that  one 
which  is  most  consistent  with  the 
Intention  to  be  derived  from  the  en- 
tire description);  Browning  v.  Atkin- 
son. 37  Tex.  633;  Bragg  v.  Lockhart, 
11  Tex.  160;  State  v.  Palaclos,  tCiv. 
A).  150  SW  229.  See  also  Ludkett 
v.  Scruggs,  73  Tex.  519.  11  SW  629. 

Vt. — Gates  v.  Lewis,  7  Vt  611; 
Hull  V.  Fuller.  7  Vt.  100.  But  sea 
Owen  V.  Foster,  IS  Tt  268  (holdlnv 
that  where  courses  and  distances 
alone  are  given  In  a  survey  ths 
needle  must  govern  the  one  and  the 
chain  the  other,  and  th^Jntentlon  of 
those  making  the  auflvey^^at^ta^ 
be  let  in  t<0|^jltflv;i^Oy  rc 
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weight  of  evidence.  They  have  generally  agreed 
upon  a  clasBification  of  and  gradation  of  calls  in  a 
grant,  survey  or  entry  of  land,  by  which  their  rela- 
tive'importance  and  weight  are  to  be  determined."  " 
And  the  theory  on  which  one  call  is  given  prefer- 
ence over  another  is  that  the  one  which  is  most 
material  and  certain  and  least  liable  to  mistake 
should  prevail,"  for  the  purpose  of  the  inquiry  and 
the  end  to  which  all  evidence  is  addressed,  in  a  suit 
in  which  the  location  of  boundaries  is  involved,  ' '  is 
to  find  the  footsteps  of  the  original  surveyor."" 


Wla. — Rioux  v.  Cormier,  7B  Wl«. 
S«6.  44  NW  654;  Wilson  v.  Hunter, 
14  WlB.  6S3.  80  AmD  795. 

[a]  AppUofttloii  of  rnlev— A  deed 
to  plaintiff  described  the  land  con- 
veyed as  the  eastern  half  of  a  certain 
lot,  "measuring  forty-six  feet  front." 
A  deed  to  defendant  of  adjoining  land 
described  It  as  "frontlnif  forty-one 
feet,  more  or  less."  A  former  con- 
veyance of  the  same  lot  described  It 
as  about  forty-one  feet  frontage. 
It  was  held  that  the  certain  descrip- 
tion as  to  frontage  In  plalntlfTs  deed 
must  prevail  over  the  uncertain  de- 
scription In  that  of  defendant,  and 
plaintiff  was  entitled  to  full  forty- 
six  feet,  although  defendant's  front- 
age was  thereby  reduced  less  than 
forty-one  feet.  Long  v.  Ragan,  94 
Md.  462,  61  A  181. 

78.  Booth  v.  Upshur,  26  Tex.  64, 
70  (per  Roberts,  Ji);  I^ove  v.  Jones, 
(Tex.  Civ.  A,}  188  SW  1128. 

[a]  Thaa  a  beginning  corner  of 
a  survey.  Inconsistent  with  other 
portions  of  the  description  of  the 
subject  matter  of  the  deed,  and 
shown  by  the  sitoatlon  and  purposes 
of  the  parties  and  all  the  surround- 
ing circumstances  to  have  been  se- 
lected by  mistake,  may  be  rejected 
and  the  subject  matter  ascertained 
and  determined  by  the  parts  of  the 
description  that  harmonize  with  the 
obvious  Intention  of  the  partlea 
SUte  v.  Herold,  (W.  Va.)  86  BEl  7S8. 

[b]  Object  of  rules, — "All  rules 
relating  to  the  comparative  dignity 
of  calls  are  designed  to  aid  In  de- 
termining which  call  or  calls  of  a 
survey  were  made  by  mistake."  Oll- 
bert  V.  Flnberg,  (Tex.  Civ.  A.)  166 
SW  B07.  610.  TO  same  effect  State 
V.  Palaclos,  (Tex.  Civ.  A.)  160  SW 
229. 

77.  U.  S. — NewBom  v.  Pryor,  7 
Wheat.  7,  6  L.  ed.  382;  Watklns  v. 
fcing,  118  Fed.  524,  55  CCA  290: 
Belding  V.  Hebard,  103  Fed.  632.  48 
CCA  256;  Ulman  v.  Clark.  100  Fed, 
180. 

Cal. — Dutra  v.  Perelra,  136  Cal. 
820.  67  P  281;  Miller  v.  Orunsky,  141 
Cal,  441,  66  P  868,  75  P  48;  Plercy  v. 
Crandall,  84  Cal.  884:  Reed  T.  Splcer. 
27  Cal.  67;  Vance  V.  Fore,  24  <M.  436. 

Qa. — Hammond  Oeorge,  116  Oa. 
792,  43  SE  68. 

Me.— Abbott  V,  Abbott,  fi8  He.  858. 

Md.— Long  v.  Ragan.  94  Md,  462. 
61  A  181. 

N.  M.— Upton  V.  Santa  Rita  Mtn. 
Co.,  14  N.  M.  96.  88  P  276. 

N.  Y. — Jackson  v.  XxKtmis,  18 
Johna  8l> 

N.  C— Harry  v.  Graham,  18  N.  C. 
78,  27  AmD  226. 

Pa.— Lehigh  Valley  Coal  Co.  ▼. 
Beaver  Lurnber  Co.,  108  Pa.  844,  58 
A  379;  Richardson  v.  HoKeesport,  18 
Pa.  Super.  199;  Oreen  v.  Schrack,  16 
Pa.  Super.  26. 

8.  C. — Connor  v.  Johnson,  88  S.  C 
90,  30  SE  833;  Johnson  v;  HoMlIlaii, 
32  S.  C.  L.  143. 

Tex. — Robertson  v.  Uosson,  26  Tex. 
248;  Bass  v.  Mitchell.  22  Tex.  285. 

Vt. — Gates  v.  Lewis,  7  Vt.  611. 

W.  Va. — South  renn  Oil  Co.  v. 
Knox,  68  W.  Va.  362.  69  SE  1020; 
Matheny  v.  Allen.  63  W.  Va.  448,  60 
SE  407,  129  AmSR  984  and  note. 

78.  Goodson  v.  Fitzgerald,  40  Tex. 
Civ.  A.  619,  90  SW  898. 

"In  determining  the  proper  loca- 
tion  of   a   patent   all    tne  evidence 


should  be  considered  by  the  court, 
for  the  object  In  the  end  Is  to  ascer- 
tain how  the  survey  was  In  fact 
located."  FInley  v.  Meadows.  184  Ky. 
70.  76,  119  SW  216.  To  same  effect 
Lewis  V.  Durham,  144  Ky.  704,  139 
SW  962. 

79.  Cleaveland  v.  Smith,  8  F.  Cas. 

No.  2,874,  2  Story  278. 

80,  See  the  following  cases: 
U.  S. — Watklns  v.  King,  118  Fed. 

624,  65  CCA  290;  Ulman  v.  Clark. 
100  Fed.  180;  <?arrard  v.  Silver  Peak 
Mines,  82  Fed.  678  [aff  94  Fed.  988. 
36  CCA  6031. 

Ala. — Taylor  v.  Tomby,  116  Ala. 
621,  22  S  910,  67  AmSR  149. 

111.— Ambrose  v.  Raley,  68  III.  606. 

Ind. — Illyes  v.  White  River  Light, 
etc.  Co.,  175  Ind.  118,  98  NE  670; 
Allen  V.  Kersey,  104  Ind.  1,  3  NE 
567;  SImonton  v.  Thompson,  66  Ind. 
87. 

Iowa. — Sayers  V.  Lyons,  10  Iowa 
249. 

Kan. — In  re  Richardson,  74  Kan. 
6B7.  87  P  678. 

Ky.— Allen  v.  Pulltam.  68  SW  722, 
23  KyL  2129;  Woods  v.  Kennedy,  6 
T.  B.  Mon.  174 ;  Washington  v. 
Arnold,  8  A.  K.  Marsh.  606;  Clasellv. 
Rapier.  8  KyL  690,  11  Ky.  Op.  653. 

lA.— Riddell  V.  Jackson,  14  La. 
Ann.  186. 

He, — (handler  v.  Qreen,  69  Me. 
8S0;  Talbot  v.  Copeland,  32  Me.  261. 

Md. — Friend  v.  PYiend,  64  Md.  821, 
1  A  866;  Wilson  v.  Inloes,  6  QiU  121; 
Thomas  v.  aodfrey,  3  Gill  &  J.  142. 

Mass.— Hall  v.  Baton,  139  Mass. 
217,  29  NE  660;  Powell  v.  Clark.  6 
Mass.  365,  4  AmD  67. 

Minn. — ^Kleven  v.  Ounderson,  96 
Minn.  246.  104  NW  4;  Tanlsh  v.  Tal- 
box,  49  Minn.  268,  61  NW  1061. 

Mo. — Whltwell  V.  Splker,  238  Mo. 
629,  142  SW  248;  Whitehead  v.  Ragan, 
106  Mo.  231,  17  SW  307. 

N.  T.' — Jackson  t.  McConnell,  19 
Wend.  175,  82  AmD  439;  Doe  v. 
Thompson,  6  Cow.  871.  See  also  Sea- 
man V.  Hogeboom,  21  Barb.  398. 

N.  C. — Cowles  V.  Reavls,  109  N.  C. 
417,  IS  SE  980. 

Oh. — Avery  v.  Baum,  Wright  676; 
Zlska  V.  Schutt,  19  Oh.  Clr.  Ct. 
626,  10  Oh.  Cfr.  Dec  289. 

Pa. — Pringle  v.  Rogers.  198  Pa,  84, 
44  A  275;  Duncan  v.  Madara,  106  Pa. 
562. 

S.  C. — Southern  Realty,  etc.,  Co.  v, 
Keenan,  99  8.  C.  200,  88  SE  89; 
Amlck  v.  Holman,  34  S.  C.  L.  122; 
Pulwood  v.  Graham.  30  S.  C.  L.  491; 
Wash  V.  Holmes,  19  S.  C.  L.  12;  Com- 
missioner In  Ekiulty  V.  Thompson,  15 
a.  C.  L.  434. 

Tex.~Randall  v.  GUI.  77  T«x.  861, 
14  SW  184;  Lnckett  v.  Scrugn.  73 
Tex.  619,  11  SW  629;  Stafford  v.  King, 
30  Tex.  267.  94  AmD  304;  Bolton  v. 
T^nn,  18  Tex.  96;  Tlson  v.  Smith,  8 
Tex.  147;  Baker  v.  Heney,  (Civ.  A.) 
168  SW  lOLRIdgell  v.  Atherton,  (Civ. 
A^  107  BW  129:  State  v.  Sulflow, 
(Civ.  A.)  128  SW  662:  Wllklns  v. 
Clawson,  60  Tex.  Civ.  A,  82.  110  SW 
103;  Warden  v.  Harris,  (Civ.  A.)  47 
SW  834. 

Vt. — Bundy  v.  Morgan,  45  Vt.  46. 

W.  Va.— Matheny  v.  Allen,  63  W. 
Va.  443.  60  SE  407,  129  AmSR  984 
and  note. 

Wis. — Racine  v.  J.  I.  Case  Plow 
Co..  56  Wis.  539,  14  NW  699;  and 
subsequent  sections.  In  this  chapter. 

[a]    iniwr  stateuMrtB  of  general 


These  rules  of  interpretation  are  not  artificial  rules 
built  on  mere  theoi^,  but  are  the  true  results  of 
human  experience.^  Gmerally  speaMng,  course 
and  distance  will  yield  to  known  visible  and  definite 
objects,  whether  natural  or  artificial,  and  will  them- 
selves control  a  call  of  quantity,"  The  rule,  how- 
ever, is  by  no  means  absolute.  There  is  no  nni- 
veiisal  rule  which  requires  that  one  call  should  be 
preferred  to  another,^^  as  calls  of  a  higher  order 
may  sometimes  be  made  by  mistake,  and  in  this 
event  the  calls  of  a  Iowot  order  may  control,  sa  most 

rnU.— (1)  "The  first  class  of  calls 
are  natural  objects,  such  as  rivers, 
creeks,  mountains,  etc ;  the  second 
are  artificial  objects,  such  as  marks 
on  trees,  and  marked  lines,  etc.;  and 
the  third  are  course  and  distance. 
Thus,  in  the  abstract,  or  other  things 
being  equal,  a  river  prevails  over  a 
marked  line,  and  a  marked  line  over 
course  and  distance.  Still,  the  lowest 
grade,  to  wit,  course  or  distance,  is 
made  to  prevail  over  the  highest 
grade,  to  wit,  rivers,  creeks,  etc, 
when,  upon  applying  the  calls  of  the 
grant  to  the  land,  the  surrounding 
and  connected  circumstances  adduced 
In  proof  to  explain  the  discrepancy, 
show  that  course  or  distance  Is  the 
most  certain  and  reliable  evldsnce  of 
the  true  locality  of  the  grant" 
Booth  v.  Upshur.  26  Tex.  64,  70  (per 
Roberts,  J.).  (2)  In  locating  lands 
the  following  rules  are  resorted  to, 
and  generally  In  the  order  stated: 
(a)  natural  boundaries;  (b)  artificial 
marks;  (c)  adjacent  boundaries;  (d) 
course  and  distance.  Neither  rule, 
however,  occupies  an  infiezlbla  posi- 
tion, for  when  It  is  plain  that  there 
was  a  mistake  an  Inferior  means  of 
location  may  control  a  higher.  Ful- 
wood  V.  Graham,  SO  S.  C.  L.  481.  To 
same  effect  Avery  v,  Baujn,  Wright 
(Oh.)  678. 

[bl  If  aMjr  of  tko  abMds  aw  otila 
of  ttw  dssA  azo  fOu*  they  cannot  be 
diarefardad,  alUiough  the  others  may 
not  oe  found.  Those  whiidi  are 
found.  If  not  Inconsistent  with  eaA 
other,  are  elements  in  the  ricbts  of 
the  parties  and  cannot  be  departed 
from  to  substitute  the  subordinate 
description  by  courses  and  distances 

f riven  In  the  deed.  Talbot  v.  Cope- 
and,  82  Me.  26L 

[c]  A  oall  **to  laqinde  thm  lm> 
provement"  makes  the  Improvement 
essential,  and  the  survey  must  be  so 
varied  as  to  include  the  Improve- 
ment, although  the  beginning  la  cer* 
tain  and  the  courses  deflntta.  WaA- 
Ington  v.  Arnold,  8  A.  K.  Marsh. 
{Ky.)  606. 

81.  U.  S.— White  V.  Lnning,  93 
U.  S.  614,  23  L.  ed.  988;  Preston  v. 
Bowmar.  6  Wheat  680.  B  L.  ed.  136. 

Ga. — Georgia  R..  etc,  Co.  v.  Hamil- 
ton, 59  Ga.  171. 

Ky. — Pearson  v.  Baker,  4  Dana  321; 
Preston  v.  Bowmar,  2  Bibb  498. 

Me.--Tyler  v.  Flckett,  78  Me.  410; 
Hamilton  v.  Foster,  46  Ma  88:  Lin- 
coln V.  Wilder,  29  K*.  188;  Lorlng  T. 
Norton,  8  Me.  61;  Soamman  t.  Saw- 
yer, 4  Me.  429. 

Mass. — Dana  v.  Middlesex  Bank,  10 
Mete  260;  Wllllston  v.  Morse,  10 
Mete  17:  Davis  v.  Rat  nsf ord.  1 7 
Mass.  207. 

Mo. — Clamorgan  v.  Baden,  etc.,  R. 
Co.,  72  Mo.  189;  Jamison  v.  Foplano, 
48  Ho.  184, 

N.  H. — Bowman  v.  Farmer,  8  N.  B. 
402. 

N.  Y. — HIglnbotham  v.  Stoddard, 
72  N.  T.  94;  Buffalo,  etc,  R.  Co.  v. 
Stigeler,  81  N.  T.  848:  Hattla<e  v. 
New  York  El.  R.  Co..  14  Misc.  181.  86 
NYS  704  [aff  1B7  NT  708  mem,  62 
NE  1124  mem}. 

N.  C— Baxter  v.  Wilson,  98  N.  C. 
137;  MIsell  V.  Simmons,  78  N.  C.  182; 
Clark  V.  Wagoner,  70  N.  C.  706: 
Cansler  v.  FIte,  60  N.  O.  424:  Mar-, 
Bhall  V.  Fisher,  48  N,  C.  Ill;  Sprulll 
V.  Davenport,  44  N.  C,  134;  Klsssm 
V.  Oaylord.  44  N.  C.  118;  Ring  V. 


For  later  oases,  deTelaBments  and  ehanms  in  the  law  see  cumulative  Annotations,  aame  title, 
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dearly  indicating  the  intention  of  the  grant,**  As 
has  been  said  "by  the  aid  of  other  facts  the  weak- 
est may  in  a  given  ease  overcome  the  foree  of  the 
eall  of  highest  dignity."" 

[$  115]  2.  Control  of  Prior  Description.  Where 
a  fall  and  oomplete  description  of  the  sabject  matter 
of  a  deed  or  grant  is  followed  by  another  descrip- 
tion in  the  same  instrument,  the  first  description 
will  control,  even  though  the  second  is  equally  full 
and  complete.^ 

[$  116]  3.  Control  of  Lines  Marked  or  Surveyed 
— a.  In  QeneraL  Where  the  lines  of  a  survey  have 
been  run,  and  can  be-  found,  they  constitute  the 
true  boundaries  wbieh  must  not  be  departed  from, 
or  made  to  yield  to,  any  less  certain  and  definite 
matter  of  description  or  identity."   As  has  been 

King.  20  N.  C.  SOI;  Harry  v.  Graham, 
18  N.  C.  76,  27  AmD  226;  Doe  v. 
Paine,  11  N.  C.  64,  16  AmD  607. 

S.  C. — Connor  v.  Johnson,  S8  S.  C. 
90.  30  SE  8S3,  69  8.  C.  116.  87  SE  240; 
Johnson  v.  McMillan,  32  S.  C.  L.  14S; 
Colclougta  T.  Richardson,  12  B.  C.  L- 
1C7:  Bradford  v.  FlttB,  9  S.  C.  L. 
116. 

Tex.— Hull  T.  CrawfOTd,  88  Tex. 
114.  34  SW  tOC;  Jones  v.  Burgett,  46 
Tex.  184:  Booul  v.  Strfppleman,  26 
Tex.  4SS;  Booth  v.  Up^ur.  26  Tex. 
<4;  Hubert  v.  BartlMt.  9  Tex.  97: 
Goodison  V.  Fltsciwald,  40  Tex.  Civ. 
A.  619.  90  SW  8118. 

[a]  '*n*  pKlmarr  eaatnillUc 
nle  la  that  which  will  best  enable 
the  court  to  ascertain  the  Intention 
of  the  parties.  To  hold  otherwise 
would  be  to  give  greater  Importance 
to  the  rule  Itself  than  to  the  reason 
of  the  rale."  Kendrick  v.  Johnson, 
(Tex.  Civ.  A.)  178  SW  914. 

8S.  Eaton  V.  Knapp,  29  Me.  120; 
Lorlng  V.  Norton,  8  Me.  61;  Jones  v. 
Bnrsett,  46  Tex.  284;  SUte  v.  Sul- 
flow,  (Tex.  Civ.  A.)  .128  SW  662.  And 
see  Infra  11  124.  141.  168.  161.  163, 
164.  16S. 

83.  Ooodson  Fltsgerald.  40  Tex. 
Civ.  A  619.  90  SW  898  (per  GUI.  J.>. 

B4.  Roe  V.  Lldwell,  11  Ir.  C.  L. 
320;  Llewellyn  v.  Jersey,  11  M.  &  W. 
183,  162  Reprint  767.  And  see  gener- 
tiiy  Deeds. 

SB.  U.  S. — Melver  v.  Walker,  4 
Wheat.  444,  4  L.  ed.  611;  McIver  v. 
Walker,  9  Cranch  173,  8  I*  ed.  694; 
PUtt  V.  Vermillion,  99  Fed.  366,  89 
CCA  656. 

Ala.— Lewen  v.  Smith,  7  Port.  428. 
Ga.— Riley  v.  OrlAn,  16  Oa.  141,  60 
AmD  726. 

111.— KucUn  V.  Bock,  181  111.  166. 
S4  NB  907;  FlSher  v.  Buuwhofl,  121 
m.  4S6.  II  NX!  160. 

lowa^Heeser  t.  Berlnnltter,  82 
Iowa  312. 

K7.— Shackelford  t.  Walker,  166 
Kjr.  173,  160  SW  807:  Ramsey  v. 
Hwrow.  lU  486.  118  BW  29«; 

Ktat  v.  Rlce~G6  ffW  208,  21  KyL 
1366;  Buford  t.  Cox,  6  J.  J.  Marsh. 
ES3:  Wallace  T.  Maxwell,  1  J.  J. 
Harsh.  447:  Baxter  v.  Bvatt.  7  T. 

B.  Hon.  829;  Thomberry  v.  Church- 
111,  4  T.  B.  Mon.  29,  1<  AmD  126; 
Toung  V.  Ijolper,  4  Bibb  603 :  Cowan 
V.  F^untleroy,  2  Bibb  261;  Lyon  v. 
B088,  1  Bibb  466. 

M«.— Ilsley  V.  Kelley,  113  Me.  497, 
14  A  939;  Coleman  v.  Lord.  96  He. 
193,  62  A  645:  Stetson  v.  Adams,  91 
He.  178,  39  A  676;  Bean  \.  Bachelder. 
78  Ue.  184.  8  A  279;  Herrick  v.  Hop- 
kins. 23  Me.  217;  Pike  v.  Dyke,  2 
Me.  213. 

Hase. — Lunt  v.  Holland,  14  Mass. 

Ui. 

Nebr. — Stanley  v.  Hermanaon,  88 
Nebr.  821.  180  NW  578;  Bock  v. 
Porterfleld,  SO  Nebr.  621,  114  NW 
SIT;  HInkler  v.  State,  14  Nebr.  181. 
li  ifW  830. 

,  N.  c. — Bowen  v.  John  L.  Roper 
Lumber  Co.,  168  N.  C  866,  69  SE 
IH;  Hill  V.  Dalton,  140  N.  C.  9,  62 
SE  373;  Safret  v.  Hartman,  60  N. 

C.  186:  Gause  v.  Perkins,  47  N.  C. 
ni;  Noi«om  v.  Leary,  26  N.  C.  49; 
Chwry  T.  Blade,  7  H.  C.  SS;  BusUn 


said,  these  are  the  official  footsteps  of  the  surveyor, 
and  are  therefore  the  highest  and  best  evidence  of 
the  true  location,  and  must  be  followed.**  The 
rule,  it  has  been  held,  is  not  in  violation  of  the 
statute  of  frauds,"  nor  contrary  to  the  public  policy 
of  the  registration  laws  as  against  a  purchaser  of 
the  land  with  notice.**  Nevertheless  the  general 
rule  has  no  application  unless  the  line  run  and 
marked  before  the  execution  of  the  deed  or  contem- 
poranously  therewith  was  clearly  intended  by  the 
parties  as  one  of  the  lines  of  the  land  to  be  con- 
veyed.** So  the  rule  has  no  application  unless  the 
lines  have  been  actually  marked  and  surveyed  on 
the  ground.  A  survey  not  made  on  the  ground  is 
not  entitled  to  consideration  in  determining  the 
boundaries.*"   And  parol  evidence  is  not  admissible 


V.  Christie,  1  N.  C.  68.  And  see 
Caraway  v.  Chancy,  61  N.  C.  SCI 
(where  It  was  held  that  the  running 
and  marking  of  a  line  variant  from 
that  answering  the  calls  of  a  mesne 
conveyance  cannot  control  It,  unlesa 
such  running  and  marking  were  con- 
temporaneous  with  the  deed). 
Oh.— Reed  v.  Marsh.  8  Oh.  147. 
Okl. — Seward  v.  Caalar,  14  Okl. 
276,  lOS  P  740. 

Pa. — Collins  V.  Clough,  322  Pa. 
472,  71  A  1077,  16  AnnCas  871: 
Pruner  v.  Brisbln,  98  Pa.  202;  Craft 
v.  Yeaney.  66  Pa.  210;  Wharton  v. 
Garvin,  34  Pa.  340;  Younkin  v. 
Cowan,  84  Pa.  198;  Ogden  v.  Porter- 
fleld. 34  Pa.  191:  Walker  v.  Smith. 
2  Pa.  43:  Mackenttle  v.  Savoy,  17 
Serg.  &  R.  104.  Compare  Kuhns  v. 
Fennell,  16  A  920  (a  line  only  experi- 
mentally located  not  within  the  rule). 

S.  D. — McOray  v.  Monarch  BI.  Co., 
16  S.  D.  109,  91  NW  457. 

Tex. — Moore  v.  Whltcomb,  4  SW 
878;  Bolton  v.  Lann,  16  Tex.  96: 
Marshall  v.  Crawford.  2  Tex.  Unrep. 
Cas.  477:  State  v.  Sulflow,  <Clv.  A.) 
128  SW  662;  Deaton  v.  Feasle. 
(Civ.  A.i  90  SW  684:  Galloway  v.  Ft 
Worth  State  Nat  Bank.  (Civ.  A.)  66 
SW  286;  Surge  v.  Polndexter,  <Clv. 
A.)  66  SW  81.  See  also  Boon  v. 
Hunter,  62  Tex.  682. 

Vt— Sllsby  v.  Kinsley,  96  A  «4. 
Wash. — Stangair    v.    Roada,  41 
Wash.  688.  84  P  406. 

W.  Va.— Winding  Oulf  Collierr 
Co.  V.  Campbell,  71  W.  Va.  449,  78 
SB  284. 

Wis.— Martin  t.  Carlln,  19  Wla 
454.  88  AmD  f»6. 

Ont —  McBachem  v.  Bomerrf lie,  17 
U.  C.  Q.  B.  609. 

See  also  Ferry  t.  Fowler,  37  Utah 
84,  89,  108  P  808  [clt  Cycl. 

"Whenever  it  can  be  proved  that 
there  was  a  Una  actually  run  by  the 
surveyor,  was  mat4ted  and  a  corner 
made,  the  parbr  claiming  under  the 
patent  or  deed,  shall  hold  accord- 
ingly, notwithstanding  a  mistaken 
description  of  the  land  in  the  patent 
or  deed."  Cherry  v.  Blade,  7  N.  c. 
82,  86  (quot  FIncannon  v.  Sudderth, 
140  N.  C.  246,  260,  62  SE  679]. 

[a]  A  marked  line  of  anolflier 
tract  which  can  be  established  by 
its  memorials  must  be  run  to,  dis- 
regarding distance,  when  called  for 
in  a  conveyance;  but  where  such 
line  cannot  be  established  the  dis- 
tance run  must  govern.  Gause  v. 
Perkins,  47  N.  C.  222.  To  same  effect 
Norcom  v.  Leary,  26  N.  C.  49. 

[b]  A  Uae  flaed  by  stlpnlatiOB  Is 
controlling  over  other  calls.  Fran- 
cis V.  Patterson.  (Ter.  Civ.  A.)  143 
SW  678. 

[c]  Baperlmeatally  located  line. 

—A  marked  line,  experimentally  lo- 
cated by  a  surveyor  In  attempting  to 
divide  a  tract  of  land,  not  mentioned 
in  the  deed,  and  disagreeing  with  Its 
courses  and  distances,  as  well  as 
with  a  plot  therein  referred  to,  will 
not  control  the  description  In  the 
deed.  Kuhns  v.  Fennell,  10  Pa,  Cas. 
661,  16  A  920. 

[d]  Vnlted  VtatMl  sureys,— In 
executing  surveys  under  the  laws- of 
the  United  States  the  mere  marking 
of  a  comer  by  the  surve3ror>  estab- 
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Ushes  no  boundary;  but  such  marked 
corner  is  controlled  by  the  actual 
division  line  subsequently  made, 
Sold  notes  of  which  are  subsequently 
returned  to  the  proper  offices  and 
preserved  according  to  law.  Reed 
V,  Marsh,  8  Oh.  147. 

[e]  where  several  traeta  have 
been  sttrveyed  In  block  and  returned 
to  the  land  office,  the  lines  and  cor- 
ners marked  on  the  ground  in  any 

Eart  of  It  are  to  be  considered  as 
elonglng  to  each  and  every  tract 
of  which  it  is  composed,  if  sutll- 
olent  tines  and  corners  thus  marked 
can  be  found  they  determine  the  lo- 
cation  of  the  whole  block  and  of 
every  tract  in  It,  without  regard  to 
the  calls  for  adjolners  or  for  waters, 
if  such  calls  conflict  with  the  lines 
actually  run  on  tiie  ground  and  re- 
turned. Pruner  v.  Brisbln,  98  Pa. 
202. 

86.  Collins  V.  Clough,  222  Pa.  472, 
71  A  1077.  16  AnnCas  871:  Thatcher 
V.  Matthews,  101  Tex.  122,  106  SW 
817:  Maddox  v.  Fenner,  79  Tex.  279, 
16  SW  287;  Fulton  v.  Frandellg,  61 
Tex.  831;  Oliver  v.  Mahoney,  SlTrex. 
610;  Stafford  v.  King,  30  Tex.  267, 
94  AmD  804:  Booth  v.  Strlppleman, - 
26  Tex.  486;  Bolton  v.  LAnn,  16  T^ 
96:  Byrd  v,  Langbeln,  (Tex.  Civ.  A.) 
186  SW  206;  Taft  V.  Ward,  (Tex. 
Civ.  A.)  134  SW  487:  Hamilton  v. 
Blackburn,  48  Tex.  Civ.  A.  161,  96 
SW  1094:  and  oases  supra  note  IB. 

"When  the  footsteps  of  the  sur- 
veyor can  be  found  and  Identified  on 
the  ground,  this  will  determine  the 
true  boundary,  and  In  oonflictina 
calls  that  line  will  be  adopted  wbl^ 
followa  his  course."  Hughes  v. 
Stat^  (Tex.  Civ.  A.)  128  SW  177. 
179. 

,  ^Stanb  y.  Hampton.  117  Tenn. 
706,  101  SW  77<. 

Staub  V.  Hampton,  117  Tenn. 
TOC,  201  SW  776. 

89.  Rlttsr  Lumber  Co.  v.  Uont- 
vale  Lumber  Co.,  169  N.  a  80.  8B 
SB  428. 

"Wherever  a  marked  line  or  other 
natural  object  is  permitted  to  vary 
the  description  called  tor  In  the 
deed,  it  Is  always  in  presumed  fur- 
therance   of    the     Intent    of  the 

Srantor  In  the  execution  of  the 
eed.  In  other  words.  It  is  to  carry 
out  the  true  intent  of  the  deed,  and 
never  in  derogation  thereof."  El- 
liott y.  Jefferson.  183  N.  C.  207,  212, 
46  SE  668,  64  LRA  136. 

90.  Cal. — Andrews  v.  Wheeler.  10 
Cal.  A.  614,  103  P  144. 

Iowa. — Tocum  v.  Hasklns,  81  Iowa 
486,  46  NW  1066. 

N.  C. — Caldwell  Land,  etc.  Co.  v. 
Erwln,  160  N.  C.  41,  63  SE  366. 

Tex. — Pagan  v.  Stoner,  67  Tex. 
286,  3  SW  44;  Ooodson  v.  Fitzgerald. 
40  Tex.  Civ.  A.  619,  90  SW  898. 

Va. — Herbert  v.  Wise,  3  Call  (7 
Va.)  239. 

W.  Va. — Myllus  v.  Ralne-Andrew 
Lumber  Co.,  69  W.  Va.  346.  71  SH 
404;  Adams  V.  Alklre,  20  W.  Va. 
480. 

[a]  The  ml*  presupposes  that 
the  patent  or  deed  is  made  In  pur- 
snanoe  of  the  survey,  and  that  the 
line  which  was  marked  and  th_e  cpf-_ 
ner  which  ^^^^lw4  " 
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to  show  that  the  boundazy  line  is  a  line  marked  on 
the  ground,  not  mentioned  in  the  deed,  and  varying 
from  the  written  coarse  and  distance."^  Nor  does 
the  nde  apply  where  no  reference  is  made  to  the 
lines  of  the  survey  in  the  deed."  And  this  is  so, 
although  it  appears  that  the  survey  was  made  in 
contemplation  of  the  execution  of  the  deed."  The 
surv^  is  to  be  located  by  what  appears  on  its 
faee« 

117 j  b.  Over  Natural  Objects.  Lines  actu- 
ally surveyed  and  marked,  when  found,  will  control 
calls  for  natural  or  other  fixed  objects."  However, 
they  do  not  authorize  variation  of  a  call  for  a 
straight  line  between  monuments  called  for  and 
found  by  a  proof  of  a  marked  line  not  called  for, 
so  as  to  make  it  an  angular  or  a  crooked  line.  In 


that  case  a  straight  line  from  monnment  to  monu- 
ment conforms  to  the  description  in  the  deedj  and  is 
sustained  by  a  natural  monument.*" 

[4  US]  ft  Over  Maps,  Flats,  or  Field  Kotes. 
In  case  of  a  discrepancy  between  lines  actually 
marked  or  surveyed  and  those  called  for  in  maps, 
plats,  or  field  notes,  those  marked  or  surveyed  will 
eontrol.*'  "It  is  by  the  work  as  executed  on  the 
ground,  not  as  projected  before  execution  or  repre- 
sented on  the  plan  afterwards,  that  the  actual 
boundaries  are  determined/"'  However,  the  rule 
has  no  application  unless  the  lines  are  actually 
located  and  definitely  fixed." 

[$119]  d.  Over  Oalla  for'  Adjoiners.  Lines 
marked  on  the  ground  for  the  survey  or  adopted  by 
the  surveyor  are  to  be  r^arded  rather  than  calU 


and  acted  on  In  making  th«  patent 
or  deed,  and  therefore  Klves  them 
controlling  effect.  Caldwell  LAnd, 
etc.,  Co.  V.  Erwln,  160  N.  C.  41.  «8 
SE  356;  Elliott  V.  Jefferson.  13S  N. 
C.  207,  45  SE  668,  64  LRA  13B. 

[b]  A  line  or  commx  ot  anotlisT 
rarver  oaUtd  for  In  Held  BOtM 
wtthont  ut  actual  enzver  mmj  be 
dl*n8»rd*d,  when  evidently  called 
for  by  mistake,  and  to  observe  It 
would  be  Inconsistent  with  all  other 
calls,  with  the  course  and  distance 
called  for,  and  with  the  manifest 
Intention  of  the  parties.  Boon  v. 
Hunter,  62  Tex.  682. 

[c3  A  oall  to*  a  marked  tree  near 
the  line  of  another  tract,  when  no 
such  tree  can  be  found,  must  yield 
to  course  and  distance  as  riven  In  a 
deed.    Cansler  v.  Fite,  60  N.  C.  424. 

[d]  Ooars*  and  diatanoe  oontrol 
a  eul  for  a  nnmoMd  line  which  at 
the  time  of  the  grant  was  not 
marked  on  the  ground.  UcCown  v. 
Hill,  2$  Tex.  859.  And  see  Chtno- 
weth  V.  Haskell.  3  Pet  (V.  S.)  92,  7 
L.  ed.  614  (as  sustaining  this  rule). 

81.  Wynne  v.  Alexander,  29  N.  C, 
2S7,  47  Amt)  326.  To  same  effect 
Hamilton  v.  Cawood.  8  Harr.  &  M. 
(Md.)  437,  1  AmD  378;  Hamilton  v. 
Blackburn,  43  Tex.  Civ.  A.  168,  96 
8W  1094:  Sloan  v.  King,  29  Tex. 
Civ.  A.  699,  69  SW  841. 

9ft.  Elliott  V.  Jefferson.  138  N.  C. 
207,  4B  BE  668,  64  LRA  18B'  Cavin  v. 
Hui.  88  Tex.  78.  18  8W  828j  Watts 
V.  Howard.  77  Tex.  71.  18  SW  966: 
Anderson  v.  Stamps,  19  Tex.  460; 
Qbldman  v.  Hadley,  (Tex.  Civ.  A.) 
112  SW  S82:  Brodbent  v.  Carper, 
(Tex.  Civ.  A.)  100  SW  188:  Missouri. 
«tc.,  R  Co.  V.  Anderson.  86  Tex.  Civ. 
A.  121,  81  SW  781:  Jamison  v.  New 
York,  etc..  Land  Co.,  (Tex.  Civ.  A.) 
77  SW  969:  Ratllfr  v.  Burleson,  7 
,Tex.  Civ.  A.  621,  26  SW  983,  86  SW 
1003.  See  also  Hamilton  v.  Black- 
burn, 48  Tex.  Civ.  A.  153,  95  SW 
1094  (where  it  was  said  that  lines 
and  boundaries  cannot  be  con- 
structed with  reference  to  objects 
that  may  b©  found  on  .the  ground  as 
Indicating  the  footsteps  of  the  sur- 
veyor, where  there  are  no  calls  In 
the  grants  for  such  objects). 

"This  rule  never  applies  unless  the 
marked  line  is  so  connected  with  the 
deed,  either  by  intrinsic  or  extrinsic 
evidence,  as  to  create  a  presumption 
as  to  the  Intent  of  the  grantor.  The 
mere  running  and  marking  of  a  line 
can  never  convey  the  title  to  land, 
nor  can  it  take  the  place  of  a  deed. 
At  best,  it  can  only  serve  to  locate 
the  land  conveyed  in  the  deed,  and 
can  operate  only  tn  aid  of  the  deed. 
Admitting  that  a  line  is  run  in  con- 
templation of  a  deed,  it  does  not 
bind  the  grantor,  as  a  different  con- 
tract may  be  made  or  the  line  sub- 
sequently changed.  As  no  title  can 
vest  except  by  the  execution  of  a 
deed,  the  vital  question  Is  the  In- 
tent of  the  grantor  at  the  time  of 
such  execution."  Ritter  Lumber  Co. 
V.  Montvale  Lumber  Co..  169  N.  C. 
80.  87,  85  SE  438. 

93.  Elliott  V.  Jefferson,  133  N.  C. 
207,  46  SE  668,  64  LRA  135. 


94.  Blackwell  v.  Coleman  County, 
94  Tex.  216.  59  SW  680;  Goldman  v. 
Hadley,    (Tex.    Civ.    A.)    122  SW 

282. 

98.  Cal. — Litlls  V.  Urrutla,  9  Cal. 
A.  557,  99  P  992. 

Ky. — Brashears  v.  Joseph,  108  SW 
307,  32  KyL  1139:  Morgan  v.  Kenfro, 
99  SW  811,  30  KyL  683. 

N.  C— Baxter  v.  Wilson,  95  N.  C. 
137:  Cherry  v.  Slade.  7  N.  C.  82. 

Pa.~Halone  v.  Sallada.  48  Pa.  419; 
Qulnn  V.  Heart.  43  Pa.  337;  Tounkln 
v.  Cowan,  34  Fa.  198;  Hall  v.  Tan- 
ner, 4  Pa.  244,  46  AmD  686;  Walker 
V.  Smith,  2  Pa.  43;  Kelly  V.  Graham, 
9  Watts  116. 

Tenn. — James  v.  Brooks,  S  Helsk. 
160.  See  also  Massengin  v.  Boyles, 
4  Humphr.  206. 

Tex. — Lutcher,  etc..  Lumber  Co.  v. 
Hart.  (Civ.  A.)  26  SW  94  (discuss- 
ing the  rule). 

•6.  Winding  Gulf  Colliery  Co.  v. 
Campbell,  72  W.  Va.  449,  78  SE  384. 

97.  Cal. — Burke  v.  HcCowen,  115 
Cal.  481,  47  P  3G7;  Whiting  V.  Gard- 
ner. 80  Cal.  78.  22  P  71. 

111.— Sawyer  v.  Cox,  63  HI.  130. 
Iowa. — Rowell  v.  Clark,  119  Iowa. 
289.  93  NW  280;  Rowell  v.  Weine- 
mann,  119  Iowa  266.  93  NW  279,  97 
AmSR  310;  Thrush  v.  Graybill.  110 
Iowa  685,  81  NW  798;  Root  v.  Cin- 
cinnati, 87  Iowa  802.  64  NW  206; 
Brad<4treet  v.  Dunham,  66  Iowa  248, 
21  NW  S92:  Bolton  v.  EggleBton.  61 
Iowa    163.    16    NW    68;  UfTord 
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Wilkes,    33    Iowa  110; 
Lyons,  10  Iowa  249. 

La. — Shreveport  v.  Simon,  182  La. 
69.  71,  60  S  795  [clt  Cyc). 

Me. — Coleman  v.  Lord,  96  Me.  192. 
62  A  645;  Stetson  v.  Adams,  91  Me. 
178,  89  A  676;  Bean  v.  Bachelder,  78 
Me.  184,  8  A  279;  Talbot  v.  Cope- 
land,  88  He.  888;  Williams  v.  Spauld- 
Ing,  29  Me.  112;  Bussey  v.  Grant,  20 
Me.  281;  Machias  v.  Whitney,  Ift  Me. 
348;  Heaton  v.  Hodges.  14  Me.  66, 
80  AmD  731:  Ripley  V.  Berry,  6  Me. 
24,  17  AmD  201:  Brown  v.  Gay,  8  Me. 
126.  Compare  Thomas  V;  Patten,  13 
Me.  829  (which  limits  the  rule  to 
cases  where  the  survey  was  made 
before  the  plan). 

MIcfa.— Twogood  V.  Hoyt,  42  Mich. 
609,  4  NW  448. 

Nebr.— Hoist  v.  Streltft  16  Nebr. 
249.  20  NW  307. 

N.  H. — Richardson  v.  Chlokering. 
41  N.  H.  Sfta.  77  AmD  769;  Hall  v. 
Davis.  36  N.  H.  669. 

N.  J. — O'Brien  v.  King.  49  N.  J.  L. 
79,  7  A  34  .  DeVeney  v.  Gallagher,  20 
N.  J.  Eq.  33. 

N.  Y. — Barrows  v.  Webster.  144  N. 
Y.  422,  39  NE  357;  Townaend  v.  Hayt, 
61  Barb.  334;  Jackson  v.  Smith,  9 
Johns.  lOO;  Voorhees  v.  De  Myer,  3 
Sandf.  Ch.  614. 

N.  C— Baxter  v.  Wilson,  95  N.  C. 
137. 

N.  D. — Propper  v.  Wohlwend,  16  N. 
D.  110.  112  NW  967. 

Or.— Schmidtke  v.  Keller.  14  Or.  23, 
73  P  332,  74  P  222. 

Pa. — RIddlesburg  Coal.  etc..  Co.  v. 
Rogers,  66  Pa.  416;  Kron  v,  Daugh- 
erty.  9  Pa.  Super.  168;  Taylor  v. 
Blake,  2  AmLJNS  94. 


R.  I.— Aldrlch  V.  Billings.  14  R.  L 
238. 

S.  D. — Unselmann  v.  Shelton.  13 
S.  D.  889,  103  NW  646;  Tyler  v.  Hag- 

Sm,  19  8.  D.  167,  102  NW  682;  Mo- 
ray v.  Monarch  EI.  Co.,  16  S.  D.  109, 
91  NW  467;  Dowdle  V.  Comue.  9  S. 
D.  126,  68  NW  194;  Randall  V.  BuHc 
Tp.,  4  S.  D.  887,  67  NW  4. 

Tenn.— Mayse  v.  Latterty,  1  Head 
60. 

Tex. — Smith  V.  Boone.  84  Tex.  S29, 


19  SW  702:Grlj|aby  V.  Earle,  (Civ.  A.) 
138  SW  4i8;  fit 
A.)  82  SW 


Jtlejr  V.  Smltb.  (Civ. 


Wash.— Hale  v.  Ball.  70  Wash.  486, 
126  P  942;  Stangair  v.  Roads,  41 
Wash.  683.  84  P  406;  Thayer  v. 
Spokane  Coun^,  86  Wash.  68,  78  P 
200-  Olson  V.  Seattle,  80  Wa^  887, 
71  F  201. 

B.  C. — Johnston  v.  Clarke,  1  B, 
C.  Dt  II,  Jil,  1  B.  C.  pt  II  66. 

Ont. — Sbepherdson  v.  UoCullouch. 
46  V.  C.  Q.  B.  578. 

Pr.  Edw.  isl. — Pleadwell  v.  Brenan, 
1  Pr.  Edw.  Ifll.  147. 

"Everything  yields  to  known  monu- 
ments and  boundaries  established  by 
the  government  surveyors."  P«r 
Deemer,  J.,  in  Rowell  v.  Weinemann. 
119  Iowa  268,  fS  NW  278,  97  AmSR 
310. 

[a]  Thus  In  determining  a  dis- 
puted boundary  line  between  adja- 
cent lands,  the  line  as  actually  run 
on  the  ground  In  making  the  origi- 
nal   survey   controls   the  distance 

fiven  in  the  surveyor's  field  notes, 
tetson  V.  Adams,  91  Me.  ITS,  39  A 
576;  Hanson  v.  Xtlce,  88  Minn.  273, 
92  NW  982;  Klllgore  V.  Carmfchael, 
42  Or.  618,  72  P  837. 

[b]  'Weld  MtM*  O^ed. — The 
term  "field  notes"  In  Its  ordinary 
sense  are  the  notes  made  by  the 
surveyor  In  the  field  while  making  a 
survey,  describing  by  course  and  dis- 
tance, and  by  natural  or  artlflt^ial 
marks  found  or  made  by  him,  where 
he  ran  the  lines  and  made  the  cor- 
ners. State  V.  Palacloa,  (Tex.  Civ. 
A.)  150  SW  229. 

98.  Per  Draper,  J.,  In  Ovens  v. 
Davidson,  10  U.  C.  C.  P.  302.  310. 

89.  Hoffman  v.  Port  Huron,  108 
Mich.  417,  80  NW  881;  Propper  v. 
WohJwend,  16  N.  D.  110.  112  NW  967: 
Grlgeby  v.  EJarle,  (Tex.  Civ.  A.)  138 
SW  448. 

[a]    In  applrlng  this  priaotpls  It 

was  held  that,  where  the  owner  of  a 
mortgaged  farm  lays  out  a  plan  of 
lots,  using  a  different  scale  for  the 
Interior  streets  and  lots  from  the 
scale  used  for  the  exterior  lines  of 
the  farm,  and  the  mortgagee  releases 
a  portion  of  the  land  embraced  In 
the  plan,  using  In  the  release  the 
lines  on  the  recorded  plan,  and  the 
marks  on  the  ground  are  Indefinite 
and  obscure  and  give  no  Indication 
of  the  streets  and  lots,  the  lines  and 
measurements  in  the  plan  which  are 
also  used  In  the  release  must  prevail 
as  against  the  terminus  of  one  of 
the  streets  Indicated  At  a  particular 
point  on  the  plan.  Nlssley  v.  Moes- 
leln,  23  Pa.  Super,  119. 


In,  23  Pa.  Super,  119.  j  


For  later  ossss,  ds'mlopaeKts  and  duuffes  In  the  law  see  cumulative  Annotations, 
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for  adjoinera ;  and  when  there  is  a  diaerepancy  aneh 
lues  goYvm.^  This  is,  an  exception  to  Uie  geiwral 
role  that  the  line  or  ecnmer  of  another  tract  of  land, 
which  is  soffleientl^  established,  will  control  course 
and  distance.  The  location  of  the  comers  and  lines 
by  the  snrrey  aetnaUy  made  for  the  purpose  of  con- 
veying the  land  is  considered  the  practical  location 
of  the  land  by  the  parties.'  ' '  Bat  when  soeh  lines 
tare  never  been  snrveyed,  or  if  snrreyed  their  loca- 
tion upon  the  ground  eaanot  be  ascertained,  resort 
may  be  had  to  the  lines  of  adjaoent  lots  to  deters 
mine  tiuir  loeatien.'" 

120]  «.  Om  OoDiHa  and  Dirtmwet—d) 


Statement  of  Bnle.  Lines  actually  marked  and  sur- 
veyed will,  according  to  well  settled  prinei[>les  of 
law,  control  calls  for  eourse  and  distance  in  thft 
determination  and  location  of  a  boundary/  As  waa 
said  in  an  early  decision,  "it  has  ever  been  held, 
that  the  marks  on  the  ground  eonstitute  the  survey; 
that  the  courses  and  dutaaees  are  -only  evidence  of 
the  survey. ' ' " 

121}  (2)  Oonstdflratfama  Eeaemtial  To  Bender 
Side  OperatiTe.  However,  in  order  to  render  sueh 
marks  controlling  they  must  have  been  established 
at  or  befoEe  the  time  of  the  grant.*  So  they  must 
either  be  made  for,  or  be  adopted  by,  the  grantor  in 


L  TT.  S.— Piatt  T.  VermUtloo,  M 
Fed.  15C.  S»  CCA  B6S. 

Kj. — Jones  v.  Hamilton,  lt7  Ky. 
IBS,  IZfi  SW  695:  Turner  v.  Dixon. 
I0«  SW  814,  32  Kyli  »1. 

Pa. — Dftrrah  v.  Bryant,  SC  Pa.  S9; 
UcGlnals  v.  Porter,  20  Pa.  80; 
Thomas  T.  Mowr«r,  IB  Pa.  139; 
Thompson  v.  Lumber  Co.,  65  Pa. 
Super.  S02:  Matlack  v.  Hogue,  13  Pa. 
Co.  214.  Conipare  Martz  v.  Hartley, 
4  Watts  261  (sxpl  and  quallfled 
Walker  t.  Smith.  2  Pa.  43]. 

Tex. — ^KoenlKhelm  v.  Mllea,  67  Tex, 
113.  £  SW  SI;  Castleman  v.  Fouton, 
51  Tex.  84;  Burnett  v,  Burrlas,  39 
Tex.  Ml;  Ultchell  v.  Burdett,  22  Tex. 
S3S;  Taft  V.  Ward.  (ClV.  A-flSi  SW 
43T;  Buak  Hanghnm,  14  Tex;  Civ. 
A.  621,  S7  SW  459. 

W.  Va. — Matheny  v.  Allen,  63  W. 
Ta.  441,  446,  60  SB  407.  129  AmSR 
9S4  fquot  Cycl:  Bowers  v.  Dickin- 
son. 30  W.  Va.  709,  6  SI!  185. 

But  see  Fruit  v.  Brower,  9  N.  C. 
337  [foil  Blount  v.  Benbury,  8  N.  C. 
154]  (where  under  the  circumstances 
the  rule  was  not  applied). 

[a]  It  Is  only  la  "Uie  abssao*  of 
ether  nsans  of  idestlfloatlOB  that 
Imown  calls  In  other  surveys  can  be 
appealed  to,  to  locate  a  tract  of  land. 
Booker  v.  Hart,  77  Tex.  146.  12  SW 
16;  HcAntnch  v.  Freeman.  69  Tex. 
446,  4  SW  869;  Taft  V.  Ward,  (Tex. 
ClT.  A)  184  SW  487. 

[b]  Tlw  ml*  wUl  not  bs  mlsd 
because  a  call  is  made  to  run  .  to  the 
line  of  an  older  aurveyr  If  that  line 
was  never  reached  In  the  survey 
actually  made,  but  the  surveyor 
stopped  at  another  line  which  was 
mistaken  for  It.  Bumstt  V.  Burrtsa, 
K  Tex.  601. 

(cl  mars  two  nrreys  enn  for 
Mck  other,  there  can  be  no  vacancy 
unless  the  lines  marked  on  the 
ground  contradict  the  call,  and  In 
^ch  case  the  marked  lines  must 
KDvem.  UcGlnnls  V.  Porter,  20  Pa. 
R>- 

S.  Lance  T.  Rumbough,  IBO  N.  C 
II.  63  SB  8G7. 

3.  silBby  V.  Kinslor.  (Vt.)  »S 
A  614.  «8«. 

4.  tr.  a. — ^NewBom  Pryor,  7 
"Wheat  7,  6  U  ed.  888. 

Cat— Raiser  v.  Dalto.  140  Cal.  1ST, 
71  P  S18;  Castro  v.  Barrr.  78  CaL 
443,  21.  P  846;  Walsh  t.  Hfll,  SB  CaL 
4S1:  Andrews  v.  Wheeler,  10  CaL  A. 
614.  108  P  144. 

Del— Nlvln  v.  Stevens^  S  DeL  272. 
.aa.--Rlley  t.  Orlffln,  18  Oa.  141, 
«  AniD  72S. 

^^ni.— Bolden  V.  Sherman,  110  111. 

,  leva.— Ijlddle  v.  Blake,  181  Iowa 
US, -lOS  NW  649;  Jordan  v.  Ferree, 
Ml  Iowa  440,  70  NW  611;  Root  v. 
Qnclnnatl,  87  Iowa  202,  54  NW  206. 
..Ky.— Brown  v.  White,  158  Ky.  452, 
IS!  SW  96;  Lewis  v.  Durham,  144 
Ky.  704,  139  SW  952;  Finley  v. 
Meadows,  184  Ky.  70.  119  SW  216; 
Thurman  v.  L*ach.  116  SW"  300;  Sul- 
livan V.  Hill,  112  SW  564,  33  KyL  962; 
Bort.  etc..  Lumber  Co.  v.  Hurst,  110 
SW  242,  83  KyL  270;  Jackson  v. 
Jackson.  109  SW  299.  33  KyL  68: 
Alexander  v.  HUl,  108  SW  225,  32 
KyL  1147;  Chambers  v.  Tharp,  98 
S?'  (27.  29  KyL  271;  Tarvln  v. 
Walker's  Creek  Coal,  etc..  Co.,  80 
fW  S04.  26  KyL  2^46;  McCutcheon  v. 
Kawleigh,  76  SW  BO,  2fi  KyL  649; 


Whltehouse  Caunel  Coal  Co.  v.  Wells, 
74  SW  786,  25  KyL  60;  Wllloughby 
V.  Willou^hby,  48  SW  427,  20  kVl 
1061;  TerrlU  v.  Herron,  4  J.  J.  Marsh. 
619;  Bryan  v.  Beckley,  Lttt,  BeL  Cas. 
91,  12  AmD  278;  Uorrlso  v.  CoshiU, 
Ky.  Dec.  822. 

Me. — Chapman  v.  Hamble^  100  Me. 
464,  62  A  216;  HaynsB  v.  Tounf,  80 
Me.  667;  Mosher  V.  Berry.  80  Me.  88. 
60  AmD  614. 

Md.~CarroIl  v.  Norwood.  S  Harr. 
A  J.  165:  Fumphrey  v.  Ashpaw,  4 
Harr.  A  J.  868. 

Mass. — ^Percival  v.  Chase.  182 
Mass.  371,  66  NB  800;  Woodward  v. 
Nims,  130  Mass.  70;  Sanborn  v.  Rice, 
129  Mass.  387:  Chenery  v.  Waltham, 

8  Cush.  827;  FlasK  v.  Thurston,  13 
Pick.  145;  Davis  v.  Rolnsf ord.  1 7 
Mass.  207. 

Mo. — Kellogg  v.  Mullen.  46  Mo. 
571;  Kronenberger  v.  HotCner,  44  Mo. 
186;  Campbell  v.  Clark.  8  Mo.  553. 

N.  H.^Rlchardson  v.  Chtckerlng, 
41  N.  H.  880,  77  AmD  769;  Hall  v. 
Davis,  36  N.  H.  669. 

N.  J. — Smith  V.  Negbauer.  43  N. 
J.  L.  S06  frev  on  other  rrounda  44 
N.  J.  L.  672]. 

N.  Y. — Seneca  Nation  v.  Huga- 
boom,  132  N.  Y.  492,  30  NB  988;  Rob- 
inson V.  KIme,  70  N.  Y.  147;  Peo.  v. 
Hall.  48  Misc.  117.  88  NYS  276  raff 
105  App.  Dlv.  686  mem,  93  NYS 
1142  mem]. 

N.  C. — Byrd  v.  Carolina  Spruce 
Co.,  87  SE  241;  Lance  v.  Rumbough, 
150  N.  C.  19,  68  SB  867:  Ollehrlst  v. 
McLaughlin,  29  N.  C.  810;  Hough  v. 
Home,  20  N.  C.  805;    v.  Beatty, 

2  N.  C.  432;  Standen  v.  Bains,  2  N.  C. 
278;_BuBtln  v.  Christie,  1  N.  C.  68. 

Or. — McDowell  v.  Carothers,  76  Or. 
126.  146  P  800:  Klllgore  v.  Car- 
mlchael,  42  Or.  618,  72  P  687;  Van 
Dusen  v.  Shlve^,  22  Or.  64,  29  P  76: 
Goodman  v.  Hyrlck.  6  Or.  SB. 

Pa. — ^Marcy  Brock,  207  Pa.  96, 
6S  A  836:  Puller  v.  Weaver,  17S  Pa. 
182,  24  A  684;  Burkholder  v.  Mark- 
ley,  98  Pa.  87;  Rlddlesburf  Iron,  etc, 
Co.  V.  Rogers,  6B  Pa.  416;  Darrah  v. 
Brj^nt.  66  Pa.  69;  Quinn  v.  Heart, 
48  Pa.  837;  Dawson  v.  Mills,  82  Pa. 
302;  Willis  V.  Swartz,  28  Pa.  418; 
Heath  V.  Armstrong,  12  Pa  178; 
Thompson  v.  HcFarland,  6  Pa.  478; 
Blasdell  V.  BIsselL  6  Pa,  258;  Thomp- 
son V.  Zartman  Lumber  Co.,  66  Pa. 
Super.  302;  Agnew  v.  Stroud.  46  Pa. 
Super.  82;  Rozelle  v.  Lewis,  87  Pa, 
Super.  663;  Metcalf  v.  Buck,  36  Pa. 
Super.  68;  Rook  v.  Greenewald,  22 
Pa.  Super.  641;  Long  v.  Shields.  20 
Pa.  Super.  659;  Washington  Female 
Seminary  v.  Washington  Borough.  18 
Pa.  Super.  65B;  Kron  v.  Dougherty. 

9  Pa.  Super.  163;  Qlbba  v.  Brungart, 
27  Pa.  Co.  113;  Hatfield  v.  Beale,  i 
Chest.  Co.  474. 

Porto  Rico. — Canales  t.  Goniale& 

3  Porto  Rico  Fed.  461. 

S.  C— Bradford  v.  Pitts,  9  S.  C.  L. 
115. 

Tenn. — Ply  v.  East  Tennessee  Col- 
lege. 2  Sneed  688;  Hale  v.  Darter.  10 
Humphr.  91:  McAdoo  v.  Sublett,  1 
Humphr.  105;  Hickman  v.  Talt, 
Cooke  459;  SImma  v.  Baker,  Cooke 
146;  McNairy  v.  Htehtour,  2  Overt. 
302;  Blount  v.  Medlln,  2  Overt.  199. 
Compare  Childress  v.  Holland,  S 
Hayw.  273  (where  the  plat  was  re- 
sorted to  to  show  the  true  intention). 

Tex.— Thatcher  v.  Matthews,  101 


Tex.  122,  105  SW  817;  Montaffue 
County  V.  Clay  County  Land,  etc.. 
Co.,  80  Tex.  892,  16  SW  902:  Fagan 
V.  Btoner,  67  Tex.  286,  8  SW  44; 
Woods  V.  Robinson,  68  Tex.  666; 
Williams  T.  Hayfleld.  67  Tex.  664; 
Bnford  V.  Orajr,  6irTex.  681;  Mc- 
Cown  T.  HllL  26  Tex.  269;  Booth  t. 
Upshur,  26  Tex.  64:  Bartlett  v.  Hu- 
bert, 21  Tex.  8;  Anderson  v.  Stamps. 
19  Tex.  460;  Dalby  v.  Booth.  16  Tex. 
668;  Bolton  v.  Lann,  16  Tex.  96; 
Gran  berry  v.  Storey,  <Clv.  A.)  127 
SW  1122-  Rldgell  V.  Atherton,  (Civ. 
A.)  107  SW  129;  Sloan  v.  King.  29 
Tex.  Civ.  A.  699.  69  SW  641:  Wiley 
V.  Llndley,  (Civ.  A.)  66  SW  1001: 
Worsham  v.  Morgan,  (Civ.  A.)  28  SW 
918;  Worsham  v.  Chlsum,  (Civ.  A.) 
28  SW  90S;  Shelton  v.  Bone,  (Civ. 
A.)  26  SW  224. 

Utah. — Bullion  Beck,  etc..  Min.  Co. 
V.  Bureka  Hill  Min.  Co^  36  Utah  329, 
337.  103_P  881  [quot  Cyc]. 

va. — ^woolfolk  V.  Graves,  69  SB 
1039;  DoKan  v.  Seekrlght.  4  Hen.  & 
M.  (14  Va.)  126;  Coles  v.  Wooding, 
2  Patt.  &  H.  189. 

W.  Va.— Windirig  GulC  Colliery  Co. 
V.  Campbell.  72  W.  Va.  449.  78  SB 
884:  Lewis  v.  Yates,  62  W.  Va.  676, 
59  SE  1073;  Gwynn  V.  Schwartx,  82 
W.  Va.  487,  9  SB  880:  Western  Min., 

Stc„  Ck>.  V.  Peytona  Cannel  Coal  Co.. 
^.  Va.  406. 

Can. — Grasett  v.  Carter,  10  Can. 
S.  C.  106. 

Ont- — Carrlck  v.  Johnaton.  26  U. 
C.  Q.  B.  69. 

[a]  Thus,  although  a  deed  calls 
for  a  straight  line  between  two 
points.  If  the  line  Is  in  fact  located 
and  marked  as  a  crooked  line  the 
latter  controls,  the  actual  location 
of  the  line  being  a  question  for  the 

Jury    under    all    of    the  evidencet 
ohnson  V.  Harris,   68  SW  844,  24 
KyL  449. 

[b]  OOTsmmsat  survsys  are  sub- 
ject to  the  rule  as  stated.  Campbell 
V.  Clark,  8  Mo.  663. 

[c]  Whero  a  state  line  called  for 
can  be  found  it  will  govern  calls  for 
courses  and  distances.  Redmond  v.. 
Stepp,  100  N.  C.  212,  6  SE  727. 

[d]  A  oomer  oallod  for  in  a  dsoa 
will,  if  Identllled.  be  accorded  the 
weight  and  dignity  of  a  marked  line, 
and  win  control  a  call  for  distances 
unless  overcome  by  force  of  circum- 
stances and  shown  to  be  a  mistaken 
call.  Goodson  v.  Fitzgerald,  40  Tex. 
Civ.  A.  619.  90  SW  898. 

[«]  Oall  for  otbor  known  Une^ 
Where.  In  describing  a  boundary  line, 
another  known  Hne  Is  called  for.  and 
the  distance  gives  out  before  reach- 
ing the  line  called  for,  the  distance 
Is  to  be  disregarded.  Gilchrist  v. 
McLaughlin.  29  N.  C.  310.  To  same 
effect  Worsham  v.  Chlsum,  (Tex. 
Civ.  A.)  28  aw  906. 

[f]  In  vestorlny  lost  Uses  and 
oornsrs  of  a  survey,  lines  which 'are 
extant,  or  whose  bearings  are  ascer- 
tained by  existing  corners,  govern, 
however  variant  from  the  courses 
called  for.  Bryan  v.  Beckley.  Lltt. 
Sel.  Cas.  (Ky.)  91.  12  AmD  276. 

B.    Hall  V.  Tanner,  4  Pa.  244,  247- 
46  AmD  686. 

6.  May  V.  Sanders,  6  J,  J.  Marsh. 
(Ky.)  349;  Galloway  v.  Brown.  16 
Oh.  428;  McCown  v.  Hill.  26  Tex. 
369.  See  also  Woodbury  v.  Venta, 
114  Mich.  251,  72  NW  18*  ttecQgnll^ 
ing  the  ruip^gitized  byCjOOgle 
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his  deed/  or  called  for  in  the  deed,*  and  they  most 
be  identi&ed  on  the  ground.'  Where  it  ia  claimed 
that  the  lines  do  not  agree  with  the  coarses  and 
distances,  the  evidence  of  their  actual  location 
should  be  so  clear  and '  satisfactory  as  to  establish 
that  fact  to  the  entire  satisfaction  of  the  court,  and 
to  place  beyond -question  the  actual  location  of  the 
line." 

122]  f.  Over  Qnanti^.  In  locating  bound- 
aries a  call  for  quantity,  inserted  in  the  instrument 
by  way  of  description,  must  yield  to  lines  marked 
or  siurveyed,  and  identified.'^  When  -found  and 
identified  they  become  oonclusiTe.^' 

123]  4.  Control  of  Natnnd  <nr  Fennuunt 
Objects— a.  Statement  of  Oflounl  Bids.  The  gen- 
eral rule  is  that  calls  for  natural  or  permanent 
objects  in  an  entry,  survey,  or  conveyance  will  con- 
trol other  fmd  conflicting  calls."  The  general  rule 
has  been  ai^lied  with  respect  to  such  objects  as 
streams  or  rivers  or  a  shore  of  a  lake  or  other 
lands,"  or  treea.^'  However,  an  unmarked  line  is 
not  a  natural  monument  within  the  role.^*  The 
principle  on  which  calls  for  natural  monuments  are 
ordinarily  given  preference  over  other  calls  is  that 

T.  Harcy  v.  Brock,  207  Pa.  96,  66 
A  836:  Ogden  v.  Porterfleld,  S4  Pa. 
191;  Murphy  v.  Campbell,  4  Pa.  480. 

8.  MlMDurl,  etc,  R,  Co.  v.  Ander- 
son, 86  Tex.  Civ.  A  Itl,  81  SW  781. 

S.  Fincannon  t.  Sudderth,  144  N. 
C.  687,  67  SB  837;  Bigham  v.  Mc- 
Dowell, 69  T«x.  100,  7  SW  816:  Pasan 
V.  Stoner,  67  Tex.  286,  3  SW  44; 
BrownlnK  Atkinson,  37  Tex.  683; 
Ooodson  V.  Pltwerald,  40  Tex.  Civ. 
A  619,  90  SW  898;  Bullion  Beck,  etc., 
Min.  Co.  V.  Eureka  Hill  Htn.  Ca,  86 
Utah  329,  «37,  108  P  881  [quot  ^c}: 
Hurley  v.  Charles,  112  Va.  706,  72  SB 
689. 

[a]  Whtn  the  Ham  oallsd  fo* 
mxm  of  aonbtfnl  IdeBtttyt  course  and 
distance  should  be  resorted  to  as  fur- 
nlflhlnfT  the  best  evidence  the  case  Is 
susceptible  of,  since  It  Is  only  when 
lines  called  for  In  a  deed  are  actually 
marked  and  can  be  Identified  that 
they  control  calls  for  course  and 
dlsuuice.  BrownlnK  v.  Atkinson,  37 
Tex.  683.  To  same  effect  Gerald  V. 
Freeman,  68  Fed.  201,  4  SW  266; 
Dlmmitt  v.  L>ashbrook.  2  Dana  (Ky.) 
1;  Lyon  v.  Ross,  1  Bibb  (Ky.)  466; 
Johnson  v.  Archibald,  78  Tex.  96, 
14  SW  266,  28  AmSR  27;  Duff  v. 
Moore,  68  Tex.  270,  4  SW  620. 

Tt)]  Xiuratteisiit  tfl^wtHHmtlffi^ — 
Where  the  description  in  a  deed  gives 
lines  and  comers  and  also  courses 
and  distances,  the  mere  fact  that 
the  lines  and  corners  are  known  to 
have  been  run  and  marked,  or  are 
found  marked  near  where  the  courses 
and  distances  mentioned  In  the  deed 
run,  is  not  concliisive  that  they  are 
the  lines  and  courses  of  the  land  re- 
ferred to  In  the  deed;  and  where 
there  Is  no  such  approximation  In 
the  courses  or  lenetha  of  the  lines 
or  the  marks  on  the  comers  to  the 
description  In  the  deed  as  to  warrant 
the  presumption  that  they  are  the 
boundaries  of  the  land  to  which  the 
deed  relates,  such  marked  lines 
should  be  disregarded.  '  Westem 
Hln.,  •etc.,  Co.  V.  Peytona  Cannel 
Coal  Co..  8  W.  Va.  406. 

10.  Albert  v.  Salem.  »  Or.  466. 
6S  P  1068,  66  P  233:  King  V.  Brig- 
ham,  19  Or.  660.  25  P  150. 

11.  Ky.— Alexander   v.   Hill,  108 
SW  826.  32  KyL  1147. 

La. — Le  Breton  v.  McDonough,  2 
Rob.  461;  Blanc  v.  jJuplessis,  13  La. 
284;  Williamson  v.  Hymel,  11  La. 
182. 

Me. — Clark  v.  Scammon,  62  Me.  47. 

Mich. — Keyser  v.  Sutherland,  69 
HIch.  466,  26  NW  866. 

Minn. — Arms  v.  Owatonna,  117 
Minn.  20,  23,  134  NW  298  [cit  Cycl. 

N.  T. — Robinson  v.  Klme,  70  N.  T. 
147;  Peo.  T.  Hall.  43  Misc.  117,  88 


KYS  276  faff  106  App.  Div.  686 
mem,  92  NTS  1142  mem];  Jackson 
V.  Cole,  16  Johns.  167. 

Pa. — Ogden  v.  Porterfleld,  34  Pa. 
191;  Hunt  v.  Devllng,  8  Watts  408. 

8.  C. — Sturgeon  v.  Floyd,  37  S.  C. 
L.  80:  Altman  v.  McBrlde,  86  8.  C.  L. 
208  (holding  that  where  a  reserva- 
tion was  made  in  a  deed  of  "one 
square  acre,  containing  my  family 
graveyard,"  and  before  a  delivery 
of  the  deed  the  lot  reserved  was 
staked  out  at  the  request  of  the 
grantee,  the  boundaries  so  fixed  by 
the  parties  must  govern  the  quan- 
tity conveyed).  And  sea  Welch  v. 
Phillips,  18  S.  C.  L.  216. 

Tex.^Baker  v.  Light,  80  Tex.  627. 
16  SW  830;  Oarrlson  v.  Crowell,  67 
Tex.  626,  4  SW  69;  Bunton  v.  Card- 
welL  63  Tex.  408;  Buford  v.  Oray, 
61  Tex.  381;  Burnett  v.  Bnrrlss,  19 
Tex.  601. 

_W,  Va. — Owynn  v.  8<Awarti^  12 
W.  Va.  487.  9  SB  880. 

Can, — Orasett  v.  Carter,  10  Can. 
S.  C.  106. 

[a]  Whara  oaa  pwOhMes  an  ia- 
deuttte  WMBtUar.  he  cannot  claim 
beyond  aline  whioh  existed  long  be- 
fore his  purchase  and  which  is  re- 
ferred to  in  the  description  and 
procto  verbal  of  sale.  WUIlamson 
v.  Hynel.  11  La.  182. 

18.  Arms  v.  Owatonna,  117  Minn. 
20,  184  NW  298. 

13.  U.  S.— Cragln  v.  Powell,  128 
U.  8.  691,  9  set  208,  82  L.  ed.  666; 
Barclur  v.  Howell,  6  Pet  498,  8  L. 
ed.  477;  Belding  v.  Hebard,  108  Fed. 
632,  48  CCA  296;  SUinwood  v.  Stan- 
Cliff,  42  Fed.  816;  Field  v.  Columbet. 
9  F.  Cas.  No.  4J64,  4  Sawy.  622.  See 
also  King  v.  Watklns,  98  Fed,  912 
[rev  on  other  grounds  118  Fed.  624, 
SB  CCA  2901. 

Oal. — ^Hostetter  v.  Los  Angeles  Ter- 
minal R.  Co.,  108  Cal.  88,  41  P  830; 
De  Arguello  v.  Career,  26  Cal.  616: 
Hlcka  V.  Cotenian,  26  Cal.  122,  8S 
AmD  102.  See  also  Hall  v.  ffiiot- 
well,  66  Cal.  879,  5  P  688. 

Conn. — Rathbun  v.  Oeer,  64  Conn. 
421.  30  A  60.  Bee  also  'Beach  v. 
Whittlesey.  73  Conn.  630,  48  A  260. 

III.— Lyman  v.  Qedney,  114  IIL  888, 
29  NB  282,  55  AmR  871. 

In^c: — Simonton  v.  Thompson,  66 
Ind.  87;  Emmons  v.  Kiger.  23  Ind. 
483;  State  v.  Tuesburg  Land  Co., 
(A.)  109  NE  630. 

Ky. — SImpklna  v.  Wells,  42  SW 
848,  19  KyL  881;  Magowan  v.  Bran- 
ham,  96  Ky.  581,  26  SW  803,  16  KyL 
233. 

Me. — Robinson  v.  White,  42  Me. 
209. 

Mo. — Jamison  v.  Fopiano,  48  Mo. 
194;  Shelton  v.  Maupin,  16  Mo.  124. 


there  is  lees  likelihood  of  mistake  in  eidls  of  this 
character."  And  it  has  been  held  that  a  monument 
called  for  in  a  deed  and  erroneously  described  as 
the  oomer  of  another  tract  or  as  being  in  the  line 
of  another  tract,  if  identified,  is  oontrolling,  unless 
it  is  apparent  from  the  character  of  the  land,  the 
situation  and  purposes  of  the  parties,  and'the  snr- 
rounding  circumstances  that  the  call  for  the  monn- 
ment  is  Mroneous.^' 

124]  b.  Ezc0ptiona  to  Ooneral  Rols.  The 
rule  that  a  call  for  a  monument  prevails  does  not 
apply  where  it  would  make  the  deed  include  land 
not  owned  by  Uie  grantor,  and  omit  land  owned  by 
him.*"  And  course  and  distance  may  be  examined 
to  ascertain  whidt  is  the  true  monument."*  So  a 
call  if  clearly  erroneous  and  manifesUy  eontrazy  to 
the  intention  of  the  parties  will  yield  to  other  calls 
consistent  with  the  true  intent.*'  Whatever  the 
evidence  is  suficient  to  induce  the  belief  that  the 
mistake  is  in  the  call  for  the  natural  objects,  and 
not  in  the  call  for  course  and  distance,  the  latter 
will  prevail  and  the  tarmer  will  be  disregarded.^ 

Ststatorr  exceptions.  In  Texas  a  statute  pro- 
vides that  in  surveys  of  school  land  the  calls  for 

N.  T. — Seaman  v.  Hogeboom.  21 
Barb.  898. 

N.  C. — ^Wiseman  v.  Oreen,  127  N.  C. 
2B8,  37  SB  272;  Clark  v.  Moore,  126 
N.  C.  1.  36  SB  126:  Clarke  v.  Wag- 
ner, 76  N.  C.  462;  Den  v.  Sawyer.  9 
N.  C.  226. 

Oh. — ^WyckotF  v.  Stephenson.  14 
Oh.  13. 

Pa. — ^Pruner  v.  Brlsbin,  98  Pa.  202. 
Porto  Rico. — Isales  v.  Maeso,  16 
Porto  Rico  762. 

S.  C— Bradford  V.  Pitts,  a  S.  C  L. 
116. 

Tenn. — Bleldom  v.  Pilot  Mountain 
Coal,  etc.,  Co.,  39  Tenn.  166.  IS  SW 
737. 

Tex. — Jones  v.  Andrews,  12  Tex.  6, 
0  SW  170  (where  It  was  held  that 
an  instruction  that  a  call  for  a 
natural  object,  such  as  a  creek,  or 
for  an  artificial  object,  such  as  a 
well  marked  and  long  established 
public  road,  will  control  course  and 
distance  and  also  the  lines  or  the 
survey,  unless  such  lines  are  actu- 
ally marked  on  the  ground,  was 
properly  refused  where  the  calls  for 
the  creek  and  road  in  the  survey  are 
Incidental,  and  so  to  locate  the  sur- 
vey would  force  It  two  thousand  five 
hundrod  varas  away  from  all  its 
other  connections);  Stevens  v.  Cros- 
by, (Civ.  A.)  166  SW  62. 

Utah. — Park  v.  Wilkinson.  21  Utah 
279,  60  P  946. 

Va.— Hurley  v.  Charles,  113  Va- 
706.  72  SB  689. 

W.  Va. — Owynn  v.  SchwartX,  32 
W.  Va.  487,  9  SB  880. 

Wis. — Hrouska  v.  Janke,  66  Wla 
262,  28  NW  166:  Shufeldt  v.  Spauld- 
ing,  87  Wis.  662.  And  see  Mack  V. 
Bensley,  63  Wla.  SO,  22  NW  97. 

1^  Temple  v.  Benson,  212*  Mass. 
128,  100  NB  63. 

15.  Isales  v.  Maeso,  16  Porto  BIco 
762. 

19.  Dolphin  V.  Klann.  246  Mo.  477. 
161  SW  966. 

IT.   See  Infra  I  128. 

Mywra  v.  Bland,  (W.  Va.)  V. 
SB  S6«.  . 

is.  State  V.  Herold,  (W.  Va.)  26 
SE  733. 

[a]  The  reason  is  that  there  is  a 
strong  presumption  against  Intent  on 
the  part  of  either  party  to  Include  lr> 
the  deed  land  to  which  the  Brantof 
had  no  title.  SUte  v.  Herold,  (V- 
Va.)   86   SB  738. 

90.  Tadkln  Lumber  Co.  v.  Bern' 
hardt,  162  N.  C.  460,  78  SB  486. 

fll.  Temple  v.  Benson,  218  Maaa- 
128,  100  NB  63;  Davis  v.  Ralnsforo- 
17  Mass.  207.  See  also  cases  supra 
note  13. 

aa.  Johnson  v.  Archibald,  78  Tev. 
102,  14  SW  266.  22  AmSRi?;  Ham- 


For  later  oases.  devtfivmMrts  and  ohangea  in  the  law  see  cumulative  Annotations.  Bisitietiili^ 
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distance  mast  prerail  over  ealls  for  natural  objects, 
Then  the  ciUIb  for  distance  will  give  the  land  in- 
traded;  othonnse  not."  In  eonstming  thie  stat- 
ute it  has  been  held  that  in  ascertainii^  bonndarieB 
of  county  school  lands,  such  eonstmetion  will  be 
given  to  the  field  notes  as  to  give  to  the  county  the 
bnu^t  of  those  calls  that  are  most  favorable  to  its 
interest,  There  they  can  be  ascertained  with  a  rea- 
sonable degree  of  certainty,  although  by  so  doing 
some  other  call  may  be  displaced  which  might, 
nnder  ordinary  mles  of  construction  in  detormiu- 
ing  the  superiority  of  ealls,  be  given  effect  and  made 
to  control  when  the  lines  of  eoonty  school  lands  were 
not  involved." 

{i  125]  G.  AppUcrttou  of  Bole— (1)  Control 
ntt  Aitifidal  Mmimnwita,  Harks,  or  Lines.  In 
ease  of  a  eonffiot  between  eidls,  those  for  natural  or 
penoanent  objeeta  will  control  those  for  artificial 


monnments,  marks,  or  lines,''  and  especially  artifi- 
cial monuments  at  remote  distances,^  Qnleis  it 
clearly  appears  that  the  urtificial  monument  is  the 
more  reliable  of  the  two." 

126]  (2)  Control  om  Haps,  Plats,  and 
Field  Notes.  A  natural  monument,  fixed,  certain, 
and  enduring,  will  control  a  reference*  to  maps, 
plats,  or  field  notes  in  the  same  instrument,"  eze^ 
where  the  intention  of  the  parties  was  obviously 
otherwise,'*  where  the  refarraee  to  sneh  numument 
was  made  by  mistake,"'  or  where  a  statute  providn 
to  the  contrary.'^ 

[t  127]  (3)  Control  over  Conrsea  uid  DistMueg 
— (a)  Statement  of  Bnle.  In  the  absence  of 
marked  and  established  boundaries,"  natural  ob- 
jects ciUled  for  as  the  boiuduy  pf  a  survey  control 
calls  for  oouTses  and  distances,'*  provided  they  can 


flmi  V.  BlaeUnum,  41  Tax.  Civ.  A. 

»S.  »  8W  1094. 

as.    R«T.  St  (1181)  art  42«9. 

34.  Zjewrlght  v.  Travla  County,  54 
T«z.  Civ.  A.  84a.  lis  8W  72G.  Sm 
Also  Polk  County  v.  BMvens,  (Tex. 
Civ.  A.)  143  SW  204. 

as.  U.  S. — Brown  v.  Hugrer,  21 
How.  S06.  16  It.  ed.  I2B;  Naweom  v. 
Pryor,  7  Wheat  7,  6  Li.  «d.  282; 
Mclver  v.  V7alker,  4  Wheat.  444,  4 
L.  ed.  611. 

Cal.— Kimball  v.  McK«e,  149  Cal. 
4SS,  96  P  108B;  Ferris  v.  Coover,  10 
CaL  689. 

Ga. — Thompaon  v.  Hill,  1S7  Oa. 
108.  7>  SB  640. 

Ky. — Hopkins  v.  Patton,  4  Dana  S$, 

Mo.— Myers  v.  St.  liOUiS.  S2  Mo. 
347;  Shelton  v.  Hanpln.  16  Ho.  124. 

N.  J. — Blackman  Donfflity,  40 
N.  J.  U  31». 

N.  T^Baldwin  t.  Brown.  16  N. 
T.  159;  Jonas  V.  Holatein,  47  Barb. 
3U. 

Or. — Hennigan  v.  Mathewa,  1S5  P 
m  <boldinff  that  a  stream  Is  a  natu- 
ral monument  which  Will  control  iron 
pipes  driven  Into  the  around  to  mark 
a  survey  and  lines  run  to  such 
pipes). 

Pa— Ocdan  v.  Porterfleld,  14  Pa. 
191:  Cox  v.  Freedley.  St  Pa.  134,  ?S 
AmD  BB4. 

Tenn. — Posey  ^v.  James,  7  I>ea  98; 
Shute  V.  Buchanon,  3  Hayw.  206. 

Tex. — Jones  v.  Leath,  32  Tex.  S29; 
Bnren  t.  Presberry,  2S  Tex.  612; 
Bolton  V.  Lann,  16  Tex.  96. 

ae.  Kimball  V.  McKee,  149  Cal. 
415,  86  P  1089. 

ar.  Whitehead  v.  Ragan,  106  Mo. 
231,  17  SW  807:  Seaman  v,  Hoge- 
boom,  21  Barb.  <N.  T.)  398;  Avery  v. 
Baum.  Wright  (Oh.)  676;  Bolton  v. 
Lftnn,  16  Tex.  96;  Hubert  v.  Bartlett, 
t  Tex.  97.  See  also  Hurley  v.  Mor- 
gan, 18  N.  C.  426,  28  AmD  679;  Col- 
clough  V.  Richardson.  12  S.  C.  Ii.  167 
(recognizing  the  rule). 

[a]  man  doaM  as  to  natunl 
iMnnidazles  eaa  be  removed  to  artl- 
Aolal  marks  with  certainty,  the  lat- 
ter will  control,  although  in  an  in- 
ferior duree.  Saaaer  Alford,  S 
N.  322;  Felder  v.  Bonnett.  27  B. 
C.  L.  44,  37  AmD  846. 

aa.  if.  S.— Higuera  v.  U.  8.,  6 
WatL  837.  18  L.  ed.  469. 

CaL — wheeler    t.    Benjamin,  136 
CU.  61.  68  P  813;  Adair  v.  White.  86 
Cal.  313,  24  P  668.    See  also  Wheatley 
San  Pedro,  etc,  R.  Co.,  169  Cal. 
»E.  147  P  136. 

Mo.— Shelton  v.  Haupln,  16  Mo.  124. 
we  also  Campbell  v.  Laclede  Qas 
Uriit  Co..  84  Mo.  862  (where  a  natu* 
ral  boundary  called  for  In  a  deed 
ms  held  to  control  the  calls  In  a 
plat  of  the  land,  such  natural  bound- 
ary clearly  corresponding  with  the 
expressed  intent  of  the  grantor). 
_N.  T. — Jamison  v.  Cornell,  6 
Thotnps.  ft  C.  628. 

Or.— King  v.  Brlgham,  19  Or.  660, 
26  P  160. 

Pa.— Kron         DanaHiertT.   9  Pa. 
SBper.  168. 
Tex.— j<dinson    v.    Archibald,  TS 


Tex.  96,  14  SW  266,  IS  AmSR  27. 

aa.  Alden  v.  Pinnw.  II  Fla.  84S; 
Brsklne  v.  Moulton,  66  Me.  176;  Lin- 
coln V.  Wilder,  29  Me.  169. 

[a]  nuMpoaatlom  of  map,  ata,* 
mnrrn  aa  tataatlon  to  have  it  control. 
Schenley  v.  Pittsburgh,  104  Pa.  473. 

[bl  VSuza  tba  deaorlptlcai  la 
otnanrise  tnoomplete  this  shows  an 
Intention  to  have  the  map  control. 
Com.  V.  McDonald,  16  Serg.  ft  R. 
(Pa.)  390. 

80.  New  York,  etc..  Land  Co.  v. 
Thomson.  88  Tex.  169.  17  SW  920. 

31.  HcCtermlok  t,  Huae,  78  III. 
36S. 

as.  Bruce  v.  Morgan,  1  B.  Hon. 
(Ky.)  26;  Disney  v.  Coal  Creek  Mln., 
etc'Co.,  11  Lea  (Tenn.)  607;  Massen- 
glll  v.  Boyles,  4  Humphr.  (Tenn.)  2U6, 
11  Humphr.  (Tenn.)  112. 

[a]  ni  order  tliat  a  eall  for  oonra* 
and  distance  sball  eoatrol  one  for  a 
natural  object  It  Is  not  sufficient  that 
the  line  called  for  has  for  years  been 
considered  as  the  right  boundary, 
and  that  such  line  was  run  by  the 
surveyor.  It  being  further  necessary 
that  such  line  be  actually  marked. 
Massenglll  v.  Boyles,  4  Humphr. 
(Tenn.)  206,  11  Humphr.  112. 

83.  U.  S.— Hignera  v.  U.  S.,  6 
Wall.  827,  18  L.  ed.  469;  Brown  v. 
Huger,  21  How.  805,  16  L.  ed.  1Z6 
ra(f  4  P.  Cas.  No.  2.013];  Holmes  v. 
Trout.  7  Pet.  171,  8  L.  ed.  6< 7-  Bar- 
clay V.  Howell,  6  Pet.  498.  8  L.  ed. 
477;  Newsom  v.  Pryor,  7  Wheat.  7, 
6  L.  ed.  882;  Preston  v.  Bowmar,  6 
Wheat.  680,  6  L.  ed.  336;  Mclver  v. 
Walker,  4  Wheat.  444,  4  L  ed.  611: 
Mclver  V.  Walker,  9  Cranch  173,  3 
L.  ed.  694:  Northern  Pac.  R.  Co.  v. 
U.  S.,  191  Fed.  947,  112  CCA  869  [alt 
227  U.  S.  866,  38  SCt  868.  67  L.  ed. 
544J;  McClure  v,  Qeddy  Lork  Lum- 
ber Co.,  183  Fed.  76.  105  CCA  368; 
Watkins  v.  King,  118  Fed.  624,  66 
CCA  290;  Klllnwood  v.  StancllR,  42 
Fed.  316;  Cleveland  v.  Smith,  6  F. 
Cas.  No.  2,874.  2  Story  278;  Forsyth 
V.  Smale,  9  F.  Cas.  No.  4JI60,  7  Biss. 
201;  Nelson  v.  Hall,  17  F.  Cas.  No. 
10.107,  1  Mol^n  618;  Qtllcksllver 
Mln.  Co.  V.  Htcka.  20  F.  Cas.  No. 
11,608,  4  Sawr.  688;  Robinaon  v. 
Hoore,  20  F.  <5i».  No.  11,960,  4  Mc- 
Lean 278:  SImms  v.  Baker,  22  F.  Cas. 
No.  12.868,  Brunn.  Coll.  Caa.  206, 
Cooke  (Tenn.)  146. 

Ark. — Paschal  v.  Swepaton,  179  SW 
389. 

Cal. — ^Weaver  t.  Howatt,  171  Cal. 
302,  162  P  928;  St.  Helena  v.  Mer- 
riam,  171  Cal.  186,  162  P  299  (a  lane); 
Wheatley  v.  San  Pedro,  etc..  R.  Co., 
169  Cel.  606,  147  P  ISS;  Orena  v. 
Newlove,  163  Cal.  136.  94  P  628: 
Miller  v.  Grunsky,  141  Cal.  441,  66  P 
858,  76  P  48;  Freeman  v.  Bellegarde. 
108  Cal.  179,  41  P  289,  49  AmSR  76; 
Stoll  V.  Beecher.  94  Cal.  1,  29  P  327; 
Adair  v.  White,  86  Cal.  31S,  24  P  663; 
Castro  v.  Barry,  79  Cal.  443.  21  P 
946;  Beaudry  v.  Doyle,  68  Cal.  105, 
8  P  694;  Spring  v.  Hevston,  52  Cal. 
442;  More  v.  Maselnl,  87  (bal.  432; 
Cotton  V.  Seavey,  22  C^al.  496;  Hunt 
v.  Barker,  27  CaL  A.  776,  161  P  166; 


Meeker  v,  Simmons,  10  CM.  A.  260, 
101  P  688;  Lillia  V.  Urrutla,  9  Cal. 
A.  657,  99  P  998  (under  statute  de- 
claratory -of  the  common  law). 

Colo. — Pollard  v.  Shlvely,  6  Colo. 
309. 

Conn. — Htgley  v.  Bldwell,  9  Conn. 
447. 

Del. — C6naway  v.  Isaacs,  94  A  769; 
Trultt  V.  Osier,  27  Del.  665.  90  A  467; 
Nevin  V.  Disharoon.  22  Del.  278,  66 
A  862:  QulUen  v.  Betts,  17  Del.  63, 
39  A  696;  Hunter  v.  Lark,  1  Del.  10; 
Dale  v.  Smith,  1  Del.  Ch.  1. 12  AmD  64. 

Fla. — Daggett  v.  Willey,  6  Fla.  482. 

Oa. — Thompson  v.  Hill,  137  Ga. 
808,  73  SE  640;  Riley  v.  Orlffln.  16 
Oa.  141,  60  AmD  726. 

111. — Read  v.  Bartlett,  266  111.  76, 
99  NE  345;  Peoria  Gas,  etc.,  Co.  v. 
Dunbar,  234  111.  602.  86  NB  229; 
Kamphouse  v.  Oaftner,  78  111.  468: 
Miller  V.  Beeler,  26  111.  163. 

Ind. — Shepherd  v.  Nave,  126  Ind. 
226,  25  NB  220;  Pitcher  v.  Dove,  99 
Ind.  176. 

Iowa. — Martin  v.  Frasler,  163  NW 
14  (river  bed);  Barrlnger  v.  Davis, 
141  Iowa  419,  120  NW  66;  Sayers  v. 

Lyons,  10  Iowa  249;  Oaveny  t.  Hin- 
ton,  2  Greene  344. 

Ky.— Gilbert  v.  Parrott,  168  Ky. 
699,  182  SW  869;  Sackett  v.  Kentucky 
Coal  Lands  Co.,  160  Ky.  793,  170  SW 
164;  Dupoyster  v.  Miller,  160  Ky. 
780,  170  SW  182;  Sackett  v.  Burt, 
etc.,  Lumber  Co.,  160  Ky.  748.  150 
SW  997;  Williams  v.  Brush  Creek 
Coal  Co.,  149  Ky.  188,  148  SW  372; 
Stacy  v.  Alexander,  148  Ky.  162,  186 
SW  160;  Myrlck  v,  Hembree,  123  SW 
668;  Hlghtower  v.  Borden,  112  SW 
676:  Sullivan  v.  Hill,  112  SW  664,  83 
KyL  962;  Morgan  v.  Renfro,  99  SW 
311,  30  KyL  632:  Brockman  v.  Rose, 
90  SW  639,  28  ^L  678;  Kendrlck  v. 
Burchett,  89  SW  289,  28  Kyt.  842; 
Kentucky  Land,  etc.,  Co.  v.  Crabtree, 
113  Ky.  922,  70  SW  81,  24  KyL  743; 
Wisconsin  Chair  Co.  v.  Columbia 
Finance,  etc..  Co.,  60  SW  717,  22  KyL 
1374;  Asher  Lumber  Co.  v.  Duff.  69 
SW  489,  22  KyL  966;  Vaughn  v. 
Foster,  47  SW  383,  20  KyL  682;  Pit- 
man v.  Nunnelly,  82  SW  606,  17  KyL 
793:  Logan  v.  Evans,  29  SW  636.  16 
KyL  7a:  Bailey  v.  McConnell,  14 
SW  337,  12  KyL  473;  Held  v.  Lang- 
ford,  a  J.  J.  Marsh.  420;  Bruce  v. 
Taylor,  2  J.  J.  Marsh.  160;  Baxter  v.. 
Evett,  7  T.  B.  Mon.  119;  Cockrell  v. 
HcQulnn,  4  T.  B.  Mon.  61:  Tllford 
Henderson,  1  A.  K.  Harsh.  48S; 
Marshal]  v.  Russell,  1  A.  K.  Marsh. 
271;  Jefferson  Seminary  Wagnon, 
1  A.  K,  Marsh.  243;  Preaton  v.  Bow. 
mar,  8  Bibb  493;  Helm  v.  Small, 
H&rA.  369;  Ball  V.  PiflraefuU,  8  ^L 
396;  Kldwell  v.  Houston,  8  Ky.  Op. 
386;  Poplar  Mountain  Coal  Co.  v. 
Dick.  7  Ky.  Op.  420;  Ratcllff  v. 
Kitchen,  7  Ky.  Op.  112  (watershed); 
Seale  v.  Brandenburg,  5  Ky.  Op.  791; 
Wlnscott  V.  Bricken,  6  Ky.  Op.  723. 

Lb. — Halt  v.  Caplls.  109  La.  488, 
33  S  670;  Leonard  v.  Forbing,  109  La. 
220,  88  8  268;  Booth  v.  Buras,  104  La. 
614,  29  S  260;  Welts  v.  jCompton,  3 
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be  located  with  reasonable  oertainty."  And  this  is 
so,  faovever  wide  the  boundary  bo  ascertained  of  the 
course  called  for,  or  however  short  or  beyond  the 
distance  called  for.*"  And  it  is  immaterial  that  in 
giving  the  monument  eontrolling  effect  the  boundary 
is  made  to  embrace  a  much  lu^er  area  than  is 
called  for.*"  As  Chief  Justice  Marshall  said :  "All 
lands  are  supposed  to  be  actually  surveyed,  and  the 
intention  of  the  grant  is,  to  oonvey  the  land,  accord- 
ing to  that  actual  survey;  consequently,  if  marked 
trees  and  marked  corners  be  found  eonformable  to 
the  calls  of  the  patent,  or  if  water-courses  be  called 
for  in  the  patent,  or  mountains,  or  any  other  nat- 
ural  objects,  distances  must  be  lengthened  or 


shortened,  and  courses  varied,  so  as  to  oonform  to 
those  objects.' However,  the  rule  authorizes  no 
other  d^HUture  irom  the  course  and  distance  than 
Huoh  as  is  necessary  to  effectuate  the  apparcait  in- 
tention of  the  grantor.*" 

128]  (h)  BflMoa  for  Bnl*.  The  reason  for  the 
rule  is  obvious  and  consists  in  the  greater  oertainty 
which  natural  monuments  afford."  ' '  When  a  nat- 
ural object  is  distinctly  called  for,  and  satisfactorily 
proved,  it  becom»  a  land-mark  not  to  be  rejected, 
because  the  certainty  which  it  affords,  excludes  the 
probability  of  mistwce,  while  eourse  and  dietanee, 
depending  for  their  correctness  on  a  great  vuiety 
of  circumstances,  are  constantly  liable  to  be  incor- 


Me. — Small  v.  Bweetsar,  110  Me. 
646,  86  A  317;  Kelley  v.  Jones,  110 
He.  360,  86  A  262;  Tyler  v.  Fickett, 
78  Me.  410;  Robinson  v.  White,  42 
Ms.  209;  Moore  v.  Ortflin,  22  Me.  860. 

Md.— Conrad  v.  Williams,  121  Md. 
36,  88  A  36:  Stewart  v.  May,  111  Md. 
162,  78  A  460,  18  AnnCaa  866;  Hill  v. 
MoConnell,  106  Md.  674,  68  A  198; 
Wood  V.  Ramsur,  71  Md.  9.  17  A  663; 
Thomas  v.  Godfi^y,  8  Gill  &  J.  142. 

Mass. — Burnham  v.  Hoyt,  216  Mass. 
278,  104  NB  62;  PInkertoa  v.  Ran- 
dolph, 200  Mass.  24,  86  NB  898:  Per- 
clval  V.  Chase,  183  Mass.  871,  66  NB 
800:  Iiomay  v.  Furtado,  182  Mass. 
280,  66  NSf  896:  Hall  v.  Baton,  139 
Mass.  217,  29  NB  660. 

Mich. — Turner  v.  Holland,  66  Mich. 
453,  83  NW  283;  Bruckner  v.  Law- 
rence, 1  Douffl.  19. 

Minn. — YaniBh  v.  Tarboz,  49  Minn. 
268,  61  NW  1061. 

Mo. — Burnham  v.  HUt,  143  Mo.  414, 
46  8W  368:  Clamorcan  v.  Baden,  etc., 
R.  Co.,  72  Mo.  139:  Clamorffan  v. 
Hornsby.  13  Mo.  A.  560. 

Nev. — Lyon  County  v.  Storey 
County,  34  Nev.  243,  117  P  827. 

N.  H. — Douglass  v.  Belknap 
Sprinss  Land  Co.,  76  N.  H.  264,  81 
A  1086,  37  LRANS  953;  Bellows  v. 
Jewell,  60  N.  H.  420;  Rlx  v.  Johnson, 
6  N.  H.  620,  22  AmD  472. 

N.  J. — Delaware,  etc.,  R.  Co.  v. 
Hannon,  3?  N.  J.  L.  276. 

X.  M. — Upton  V.  Santa  Rita  Mln. 
Co.,  14  N.        96,  80  P  276. 

N.  Y.— Harris  v.  Oakley.  130  N.  T. 
1,  28  NE  630  [rev  7  NTS  2321;  Yates 
■v.  Van  de  Bogert,  56  N.  T.  626; 
Baldwin  V.  Brown,  16  N.  Y.  369;  Sea- 
man V.  Hogeboom,  2 1  Barb.  396; 
Oreenleaf  v.  Brooklyn,  etc,  R.  Co.,  6 
8Uv.  Sup.  279,  8  NYS  30,  8  NTS  223 

Srev  on  other  grounds  182  N.  Y.  408, 
0  NB  763};  Wendell  v.  Jackson,  8 
Wend.  183,  22  AmD  635  [aff  6  Wend. 
142];  Jackson  v.  Moore.  6  Cow.  706; 
Jackson  v.  Frost.  6  Cow.  346;  Frier 
V.  Jackson.  8  Johns.  495;  Jackson  v. 
Carey,  2  Johns.  Cas.  360;  Cudney  v. 
Early,  4  Paige  209. 

N.  C. — Byrd  v.  Carolina  Spruce  Co.. 
87  SB  241  (creeks);  Uwarra  Mln.  Co. 
V.  Candor  Mines  Co.,  106  M.  C.  229. 
81  SE  916;  Fowler  v.  Coble,  162  N.  C. 
600.  77  SB  993;  Yadkin  Lumber  Co. 
V.  Bernhardt,  162  N.  C.  460,  78  SB 
486;  Sherrod  v.  Battle,  164  N.  C.  345, 
70  SB  834;  Bowen  v.  John  L  Roper 
Lumber  Co.,  163  N.  C.  366.  69  SB 
258;  Lance  v.  Rumbough,  160  N.  C. 
19.  63  SB  367;  McNeefy  v.  Laxton, 
149  N.  C.  327,  63  SB  278;  Hill  v.  Dal- 
ton,  140  N.  C.  9,  62  SB  273;  Echerd 
v.  Johnson.  126  N.  C.  409,  36  SH 
1036;  Bowen  v.  Gaylord,  122  N.  C. 
816,  29  SB  340:  Scull  v.  Pruden.  92 
N.  C.  168:  Credle  v.  Hays,  88  N.  C 
821;  Strickland  v.  Draughan,  88  N.  C. 
816;  Dickson  v.  Wilson,  82  N.  C  487; 
Campbell  v.  Branch.  49  N.  C.  313; 
Literary  Fund  v.  Clark,  31  N.  C.  68; 
McPhaul  V.  Gilchrist,  20  N.  C.  169; 
Becton  v.  Chestnut,  20  N.  C.  396; 
SlBda  V.  Neal,  19  N.  C.  61;  Brooks  v. 
Britt,  16  N.  C.  481;  Carroway  v. 
Witherington,  4  N.  C.  694;  Smith  v. 
Auldrldge,  3  N.  C.  681;  Johnston  v. 
House,  3  N.  C.  491;  Swain  v.  Bell,  8 
N.  C.  374;  WItherspoon  v.  Blanks,  2 

N.  C.  571;    V.  Beatty,  2  N.  C. 

432;  Den  v.  Harris,  2  N.  C.  291;  Har-r 


ramond  v.  UcOlauBlton.  1  N.  C.  84; 
WItherspoon  v.  Dlanks,  1  N.  C.  66. 

Oh.— Hare  v.  Harris,  14  Oh.  629: 
McCoy  V.  Galloway,  3  C»i.  182,  17 
AmD  691:  Nett  v.  City,  eta.  Bldg.. 
etc.,  Co„  1  OhS&CP  120,  1  OhNP  96. 

Or. — Crandall  v.  Mary,  67  Or.  18, 
186  P  188;  Chrlstenson  v.  Simmons, 
47  Or.  184,  88  P  806;  Albert  v.  Salem, 
89  Or.  466,  <6  P  1068.  66  P  283;  King 
v.  Brtgham;  19  Or.  660.  26  P  160. 

Pa.— Miles  Land  Co.  v.  Hudson 
Coal  Co.,  246  Pa.  11,  14,  91  A  1061 
[quot  Cycl;  Chl^otm  t.  Thompson, 
233  Pa.  181,  82  A  67;  Com.  v.  Young 
Men's  Christian  Assoc,  169  Pa.  24, 
32  A  121;  Beecher  v.  Newcomer,  46 
Pa.  Super.  44;  Richardson  v.  City  of 
McKeesport.  18  Pa.  Super.  199;  Olbbs 
V.  Brungart,  27  Pa.  Co.  113. 

S.  C, — Sturgeon  v.  Floyd.  37  S.  C. 
L.  80;  Johnson  v.  McMillan,  32  S.  C. 
L.  143. 

Tenn, — Morris  v.  MUner,  104  Tenn, 
486,  68  SW  126;  Turnoge  v.  Kenton, 
52  SW  174;  Webb  v.  Haley.  7  Baxt. 
600;  Whiteside  v.  Singleton,  Meigs 
207:  Hickman  v.  Talt,  Cooke  45^ 
Duffleld  V.  Spence.  (Ch.  A.)  61  SW 
492.  Compare  Smith  v.  Hutchison, 
104  Tenn.  394,  68  SW  226  (where  it 
was  held  that  the  rule  does  not  ap- 
ply where  the  natural  object  la- shown 
to  be  variable  In  position). 

Tex. — Jackel  v.  Relman.  78  Tex. 
588,  14  SW  1001;  Johnson  v.  Archi- 
bald, 78  Tex.  96.  14  SW  266,  22  AmSR 
27;  Gerald  v.  Freeman,  68  Tex.  201. 
4  SW  266;  Clark  v.  HlUs.  67  Tex. 
141,  2  SW  366;  Davis  v.  Smith,  61 
Tex.  18;  Johns  v.  Schutx,  47  Tex. 
678;  Phillips  V.  Ayres,  45  Tex.  601: 
Galveston  County  v.  Tankersley,  39 
Tex.  651;  Anderson  v.  Stamps,  19 
Tex.  460:  Hubert  v.  Bartlett.  9  Tex. 
97;  Urqunart  v.  Burleson,  6  Tex.  603; 
Kelly  V.  Kelly,  (Civ.  A.)  178  SW  686; 
Kendrlck  v.  Johnson.  (Clv.  A.)  173 
SW  914:  Stevens  v.  Crosby,  (Clv.  A.) 
166  SW  62;  Daughtrey  v.  McCoy. 
(Clv.  A.)  136  SW  1060;  Byrd  v.  Lang- 
bein,  (Clv.  A.)  136  SW  206;  Moore  v. 
Logglns,  <Clv.  A.)  114  SW  183;  Wes- 
ton v.  Meeker,  (Clv.  A.)  109  SW  461: 
Thaxton  v.  Wadsworth.  (Clv.  A.)  96 
SW  91:  Bland  v.  Smith,  (Clv.  A.)  26 
SW  778;  Coughran  v.  Alderete,  (Civ. 
A.)  26  SW  109;  Meade  v.  Leon,  etc. 
Land  Co.,  (Clv.  A.)  22  SW  298. 

Va. — Patterson  v.  Overbey,  117  Va. 
345,  84  SB  647;  Hatcher  v.  Richmond, 
etc.,  R.  Co.,  109  Va.  357,  63  SE  999; 
Fentress  v.  Pocahontas  Fowling  Club, 
108  Va.  166,  60  SB  633;  Clarkaton  v. 
Virginia  Coal,  etc.,  Co..  93  Va.  268,  24 
SB  937:  French  v.  Bankhead,  11 
Oratt.  (62  Va.)  186;  Pasley  v.  l£ng- 
llsh,  6  Oratt  (46  Va.)  141;  Dogan  v. 
Seekrtght,  4  Hen.  AM.  (14  Va.)  125; 
Coles  V.  Wooding,  »  Patt.  ft  H.  189. 

Wash. — State  v.  Cowliti  County 
Super.  Ct.,  84  Wash.  »2,  146  P  609; 
Davles  V.  Wlckstrom.  66  Wash.  164, 
106  P  464,  134  AmSR  1100. 

W.  Va. — Stewart  v.  Parr.  74  W.  Va. 
327,  82  SB  269;  Wiley  v.  Hatcher,  70 
W.  Va.  92,  73  SB  246:  Lewis  v.  Yates, 
62  W.  Va.  676,  69  SB  1073;  Teasa  v. 
St.  Albans,  38  W.  Va.  1,  17  SB  400, 
19  LRA  808.  . 

Wis.— Ltnd  v.  Hustad,  147  Wis.  66, 
132  NW  753;  Brown  v.  Dunn.  136 
Wis.  374,  116  NW  1097;  Thompson 
v.  Fuhrmann,  130  Wis.  376,  110  NW 


886;  Borfcenhagen  t.  Vianden.  SZ  Wis. 
206.  62  NW  2<0;  Du  Pont  V.  Davis.  SO 
Wla.  170. 

Can.--arasett  v.  Carter.  It  Can.  8. 

C.  106. 

_Jm]  AvpUeatlOB  of  nla. — (1) 
Wnera  a  oourae  deaorlbad  was  "south 
60  east  180  poles  to  a  atake  at  the 
(Harrington)  houH,"  and  thereafter 
tha  same  oourae  in  other  deeda  was 
described  aa  'south  60  east  180  poles 
to  a  atalce  at  or  near  the  place  where 
the  honse  of  James  Harrington,  de- 
oeased,  formerly  stood,"  such  place 
being  subject  to  definite  Indeittlflca- 
tlon.  the  call  for  the  house  was  not 
so  uncertain  that  it  woidd  not  con- 
trol the  course  and  distance.  Fowler 
V.  Coble.  168  N.  C.  600,  77  SB  893. 
(8)  A  call  In  a  deed  for  the  line  of 
another's  land  IS  a  call  for  a  monu- 
ment, which  controls  the  distances 
given,  even  though  the  line  la  not 

Shyaically  marked.  Van  Ness  v. 
lolnay,  814  Mass.  340,  101  NE  979. 
[b]  Ac^inleseense  in  iKmuOary. — 
Bspeclally  Is  the  rule  applicable 
where  the  line  controlled  by  fixed 
objects  has  been  agreed  to,  and  ac- 
quiesced In,  for  a  Ions  period  of 
time.  Hunt  v.  Barker,  2Tc::al.  A_  776, 
161  P  166;  Campbell  v.  Thompson. 
168  Ky.  705,  166  SW  206. 

[o]  Orani  per  aTsrsionea. — ^Where 
a  Spanish  grant  described  the  prop- 
erty which  lay  on  the  Mississippi 
and  extended  back  to  the  sea  marsh, 
as  "about  two  leagues"  from  one 
bayou,  the  name  of  which  was  given, 
to  another  bayou,  the  name  of  which 
was  also  given,  it  was  held  that  the 
grant  was  per  averslonem,  and  that 
the  boundaries  thus  named  controlled 
the  superficial  and  lineal  measure- 
jnents.  Booth  v.  Burns,  104  Ia.  614. 
29  S  260. 

[d]  An  nnmaKksA  line  Is  not  a 
natural  monument,  and  does  not, 
when  called  for  In  a  deed,  overcome 
a  oaJl  .for  distance.  Dolphin  v. 
Ktann,  246  Mo.  477,  161  SW  966; 
Guitar  v.  St.  Clair,  238  Mo.  617,  142 
SW  291;  Koch  v.  Gordon.  231  Mo. 
646,  133  SW  609. 

84.  Hunt  V.  Barker,  87  C:aL  A. 
776.  161  P  166;  Saokett  v.  Santuc^ 
Coal  Lands  Co..  160  JSj.  708,  170  SW 
164. 

36.  Bowen  v.  John  L.  Roper  Lum- 
ber Co.,  163  N.  C.  366.  69  SB  258. 

38.  Alexander  v.  Hill,  108  SW  235, 
32  KyL  1147. 

37.  Mclver  v.  Walker,  9  Cranch 
(U.  S.)  173.  177,  3  L.  ed.  694  [quot 
with  appr  Wiley  v.  Hatcher.  70  W. 
Va.  92,  73  SB  246].  To  same  effect 
Hall  v.  Baton,  189  Mass.  217,  29  NB 
660. 

38.  Johnson  v.  McMillan,  88  S.  C 

L.  143. 

39.  U.  S. — Newson  v.  Pryor,  7 
Wheat  7.  6  L.  ed.  382. 

Cal.— GosB  v.  Gtollnsky.  12  C^al.  A. 
71,  106  P  604. 

Md.— Hill  V.  McConnell,  106  Ud. 
674,  68  A  199. 

Mass.— Hall  v.  Baton.  139  Ma«a 
217.  29  NE  660. 

N.  C. — Wilson  Lumber,  etc.,  <^>. 
V.  Hutton.  162  N.  C.  637,  U  SB  8. 

Oh. — McCoy  V.  Galloway,  3  Oh.  III. 
17  AmD  691. 

Tex. — Johnson  An^bald,  78 
,  Tex.  96,  14  SW  ZS$.  28  AmSB  17. 


For  latsv  eaasBi  davelovBUBta  and  tilutng*m  in  the  law  see  cumulative  Annotations,  01^^!^^' 
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net  Hie  differaiee  in  the  iiiBtfiimentB  used,  aad  in 
the  caxe  of  etirvqyoTB  and  their  assistants,  must 
lead  to  different  rranlts.  Hence  it  is,  that  this  role 
lias  been  established.  * ' 

129]  (c)  nbutntiaiui.  In  the  notes  hereto 
ue  set  out  decisions  in  whidi  the  general  rule  was 
ipplied  and  natural  monuments  fadd  to  control 
courses  or  distances  or  both." 

[(  130]  (d)  Oonsidiiratioiui  Esflential  To  Bendw 
Bole  OperatiTe— aa.  Xdentlficatlon  of  Uontunents. 


In  order  to  render  the  rule  operative  it  ut  essential 
that  the  monuments  relied  on  to  control  the  courses 
and  distances  should  be  definitely  and  clearly  iden- 
tified. If  there  is  any  doubt  as  to  the  location  of 
the  monuments,  the  reason  why  they  should  control 
ceases."  It  has  beeq  said  that,  where  it  is  claimed 
that  the  monuments  do  not  agree  with  the  courses 
and  distances,  "  the  evidence  of  their  actual  loca- 
tion should  be  so  dear  and  eatisfactoiy  as  to  estab- 
lish that  fact  to  the  entire  satisfaction  of  the  court 


40.  McCoy  V.  Qalloway,  3  Oh.  282, 
m,  17  AmD  E91. 

[a]  ■tetMUBtv  of  r*MOB 
(Mr  nS»4 — (1>  ."The  reason  of  tbls  rvle 
ia,  that  it  Is  the  Intention  of  the 
Kiant.  to  convey  the  land  aotually 
surveyed,  and  mistakes  In  courses 
or  distances  are  more  probable  and 
more  frequent,  tban  In  marked  trees, 
mountains,  rivers  or  other  natural 
objects,  capable  of  belns  clearly 
designated  and  accurately  de- 
scribed." Marshall,  C.  J.,  in  Molver 
T.Walker,  9  Cranch  (U.  S.)  173,  178, 
3  L.  ed.  894.  (2)  •The  rule  Is  bot- 
tomed on  the  soundest  reason.  There 
mar  be  mistakes  In  measurlnB  land, 
bat  there  can  be  none  In  monuments. 
When  a  party  la  about  purchaain^ 
land,  he  naturally  estimates  Its 
quantity,  and  of  course  its  value,  by 
the  fences  which  enclose  It,  or  by 
other  fixed  monuments  which  mark 
its  boundaries,  and  he  purchases  ac- 
cordingly." Howe  v.  Bass.  2  Mass. 
3tO,  382,  3  AmD  S9.  (3)  "The  reason 
for  such  a  rule  Is  quite  apparent. 
Tbe  natural  monuments  referred  to 
are  objects  Indicating  the  boundary 
of  the  land,  are  generally  easily 
foand,  and  are,  with  few  exceptions, 
Indestructible.  Course  and  distance 
are  tuually  descriptive  of  the  desig- 
nated monuments,  depending  for 
their  accuracy  upon  the  skill  and 
eiperlence  of  the  surveyor."  Wat- 
Mns  V.  King.  118  Fed.  E24,  636,  55 
CCA  290.  (4)  The  course  and  dis- 
tance may  be  incorrect  from  any 
one  of  the  numerous  causes  likely 
to  csnerate  error  on  such  a  subject; 
bnt  a  natural  object  Is  fixed  and 
pemanent.  and  its  being  called  for 
In  the  deed  or  patent,  marks  beyond 
centroversy  the  intention  of  the 
party  to  select  that  land  from  the 
unapuroprlated  mass."  Hill  v,  Dal- 
ton.  140  N.  C.  9,  13,  52  SE  273. 

41.  [a]  OoiiMmi^(l}  A  call  In  a 
description  for  "west"  will  be  read 
"east"  where  such  change  Is  neces- 
sary to  enable  the  survey  to  close  on 
the  starting  corner.  'This  Is  upon 
the  familiar  principle  tnat  the  course 
as  an  element  of  description  yields 
to  the  starting  monument  a  more 
certain  element."  Upton  v.  Santa 
Rita  MIn.  Co..  14  N.  M.  96.  117.  89  P 
ITS.  (!)  A  call  In  an  ancient  deed 
for  "Hwo  white  oaks  on  Cooper's 
Point"  must  control  over  a  course 
fiven  for  the  line  which  wHl  not  take 
it  to  Cooper's  Point,  where  the  loca- 
tion of  that  place  is  definitely  estab- 
lished, although  the  trees  are  not 
Tound  there.  Wiley  v.  Hatcher,  70  W. 
Va  it,  73  SB  245. 

[b]  DlstaaMS.^(l>  CaUs  In  a 
surrey  for  lines  running  a  certain 
number  of  poles  to  a  stake  on  a 
veil  known  watercourse,  and  thence 
up  tbe  same  a  certain  number  of 
poles  to  a  stake,  must  be  construed, 
respectively,  as  stopping  at  tbe 
watereourse,  althou^  the  number 
of  poles  mentioned  go  beyond  It, 
and  as  running  from  that  point  with 
the  meanders  of  the  stream.  Bram- 
bleH  V.  Howard,  9t  SW  90S,  29  KyL 
W,  (i)  Where  a  grantor  owned 
land  located  on  the  south  side  of  a 
n^ou  and  conveyed  a  portion  of  It 
1>7  a  description  beginning  at  a  point 
on  the  bayou  and  extending  south 
t  stated  number  of  varas  to  a-  stake 
in  the  prairie  on  the  "back  line," 
the  grantee  took  to  the  south  line 
of  the  grantor's  land,  although  It  was 
mated  at  a  greater  distance  from 


the  bayou  than  indicated  by  .the  de- 
scription, Morse  v.  Williams,  (Tex. 
Civ.  A.)  142  SW  1186. 

 [q]    OMMea     and  dlstaaoss. — 

Where  defendants'  deeds  to  ceruin 
lots  called  for  certain  lots  with  ref- 
erence to  a  plat,  and  the  plat  de- 
scribed the  lots  as  extending  from 
a  city  street  west  to  the  Des  Moines 
river,  the  river  constituted  an  Identi- 
fied monument,  the  location  of  which 
controlled  courses  and  distances. 
Park  Comrs.  v.  Taylor,  ISS  Iowa  453, 
108  NW  927. 

[d]  Where  the  call  Is  for  the  m& 
of  a  swamp.  It  will  control  course 
and  distance  and  the  line  must  ter- 
minate at  it,  however  wide  It  may 
be  of  the  course  and  distance  speci- 
fied. Rowe  V.  Cape  Pear  Lumber  Co., 
183  N.  C.  433.  46  830. 

[e]  AppUoattoaa  of  mis  gsusrally. 
— (1)  The  call  from  the  third  to  the 
fourth  corner  of  a  survey  of  land, 
made  under  warrant  of  the  state  of 
Kentucky  and  afterward  carried  Into 
a  patent  Issued  by  the  state,  was 
from  a  stake  on  the  top  of  Cumber- 
land mountain,  thence  "south,  60  de- 
grees west,  8.320  poles,  to  a  stake 
near  Cumberland  Gap."  If  the  course 
and  distance  were  followed,  it  would 
carry  the  fourth  comer  several  miles 
within  tbe  state  of  Tennessee,  where- 
as, if  the  line  were  run  following 
the  state  line  along  the  crest  of  the 
Cumberland  mountains  in  a  general 
souUiwesterly  course.  It  would  strike 
the  center  of  the  Oap  at  the  Ten- 
nessee line.  It  was  held  that  the 
words  "near  Cumberland  Oap"  should 
be  construed  to  mean  at  or  In  Cum- 
berladd  Qap,  and  that,  aa  so  con- 
strued, such  natural  object  would 
control  the  calls  for  course  and  dis- 
tance and  fix  the  comer  at  the  center 
of  the  Gap.  Davis  v.  Hinckley,  141 
Fed.  708;  Davis  v.  Parmer,  141  Fed. 
703.  (2)  A  deed  described  the 
granted  premises  as  a  portion  of 
"lot  twenty  (20)  Garrison  Ground," 
and  as  bounded  by  a  line  beginning 
with  the  southeast  corner  of  a  cer- 
tain mill  lot  and  running  thence  a 
specified  course  and  distance  to  the 
east  line  of  D  street,  and  by  speci- 
fied courses  and  distances  to  the 
plank  road;  thence  In  the  same  direc- 
tion as  the  west  line  of  the  plank  road 
for  a  specified  distance.  It  was  held 
that  the  deed  should  be  construed  to 
convey  a  strip  of  land  west  of  the" 
plank  road,  not  part  of  said  lot  20. 
but  embraced  in  lines  extending  to 
the  road,  notwithstanding  such  con- 
struction Ignored  the  words  "being 
a  portion  of  lot  twenty  (20)  Garrison 
Qroond,"  under  the  rule  that  course 
and  distance  must  yield  to  monu- 
ments on  the  premises  either  natural 
or  artificial,  and  the  presumption  that 
all  grants  are  made  with  reference 
to  an  actual  view  of  the  premises 
in  accordance  with  the  condition 
thereof  at  the  time.  Oreen  v.  Horn, 
142  App.  Dlv.  »».  128  NTS  486.  (3) 
A  deed  described  the  property  con- 
veyed in  part  as  follows:  "Thence 
down  said  creek  with  Its  meanders 
as  follows:  Bast  200  vrs.,  south  46 
deg.  B.  690  vrs.  east  620  vrs.,  corner 
at  Junction  of  branch,  whence  a  lyn 
brs.  N.  86  deg.  B,  S  vrs.  distant,  and 
an  elm  vrs.  N.  10  deg.  E.  7  vrs.  distant 
Thence  up  said  branch  with  its  me- 
anders as  followsr  North  180  vrs. 
N.  46  deg.  W.  150  vrs.  north  360 
vrs.  a  lyn  brs.  N.  70  deg.  W.  2  vrs." 
It  waa  held  that  the  meanderhig  of  the 


brajich  was  the  boundary  to  tbe  end 
of  the  call  last  recited,  and  that  a 
claim  that  the  line  should  follow 
oourse  and  distance  waa  untenable. 
Griffin  V.  Barbee.  29  Tex.  Civ.  A:  325. 
68  SW  698.  (4)  Where  a  boundary 
line  Is  called  to  run  with  a  highway, 
the  highway  will  control,  although 
not  exactly  in  line  with  the  course, 
and  distance  called  for.  Georgetown' 
V.  Lynn,  165  Ky.  840,  178  SW  1085: 
Dupoyster  v.  Miller,  160  Ky.  780,  170 
SW  182;  Hargraves  v.  Pope,  B  Ky. 
Op.  649;  Pelin  v.  JE^lladelphla.  241 
Pa.  164,  88  A  421. 

4B.  U.  8.— Plnley  v.  Williams,  » 
Cranch  164,  2  L.  ed.  691;  Thallman 
V.  Thomas.  102  Fed.  986  [aff  111  Fed. 
277.  49  CCA  317]. 

ArU. — Meyer-Clarke-Kowe  Mines 
Co.  V.  Stetnfield,  9  Aria  245,  80  P 
400. 

Colo. — Duncan  v.  E^gle  Rock  Gold 
Mln.,  etc.,  Co.,  48  Colo.  669.  Ill  P  588, 
139  AmSR  288;  Pollard  v.  Shlvely,  6 
Colo.  308. 

Iowa. — Currier  v.  Jones,  121  Iowa 
160,  96  NW  786. 

Ky. — Bell  County  Land,  etc.,  Co.  v. 
Hendrickson,  68  SW  842,  24  KyL 
871. 

Masa — Morse  v.  Rogers.  118  Mass. 
672;   WtUeston  v.  Morse,   10  Mete 

17. 

Mich. — Bruckner  t.   Istwrence,  1 

Dougl.  19, 

N.  H.— McShane  v.   Main,   62  N. 
H.  4. 

N.  T.— Drew  v.  Swift,  46  N.  T. 
204;  Seaman  v.  Hogeboom,  21  Barb. 
398. 

Oh. — McCoy:   V.    Galloway,    3  Oh. 
282,  IT  AmD  691. 

Or. — Chrlstanson  v.  Simmons,  47 
Or  184.  82  P  806;  Albert  v.  Salem,  39 
Or.  466,  66  P  1068,  66  P  233;  King  v. 
Brigham.  19  Or.  660,  25  P  160. 

Vt. — Bagley  v.  Morrill,  46  Vt.  94. 

W.  Va.— Lewis  v.  Yates,  62  W.  Va. 
576,  59  SB  1073.  And  see  Wiley  V. 
Hatcher,  70  W.  Va.  92,  73  SB  245. 

"There  must  not  only  be  monu- 
ments which  will  stand  sttU,  and 
not  float  or  fiy,  but  the  place 
where  the  alleged  mo'nument*  were 
at  the  time  the  conveyance  was  made 
must  be  satisfactorily  located."  Per 
McFarland,  J.,  In  Payne  v.  Bngllsh, 
79  Cal.  540,  646.  21  P  962'. 

"For  this  rule  to  find  application, 
the  natural  object  mentioned  In  the 
deed  must  first  be  definitely  located, 
and  where  there  is  a  dispute  as  to 
the  location  of  this  natural  object 
and  the  proof  shows  two  or  more 
natural  objects  which  might  fill  the 
designation  that  one  Is  to  be  ac- 
cepted which  appears  to  carry  out 
the  Intention  of  the  parties  In  mak- 
ing the  deed  and  which  most  nearly 
conforms  to  the  courses  and  dis- 
tances, as  well  as  conforms  to  the 
quantity  of  land  proposed  to  be  con- 
veyed." Gilbert  V.  Parrott;  168  Ky. 
599,  608,  182  SW  856. 

{a]  ZBdeflnlte  aad  eonUetbir  ealla 
for  moanmeats  yield  to  courses  and 
distances  where  surrounding  circum- 
stances show  them  to  be  more  relia- 
ble, where  such  Is  the  Intention  of 
the  parties,  or  where  monuments  ars 
called  for  by  conjecture.  Gom  v. 
GoHnsky,  12  Cal.  A.  71,  lOS  P  604. 

[b]  When  the  moaamsBt  aamed 
In  the  deed  la  not  In  eslMeuM  anft 
Us  looatloa  oannot  he  proved,  the 
distance  called  for  In  the  deed  must 
obviously  control.  Smalljv.  Sweetser, 
110  Me.  %46,  86  A  tlT/^  ^^rv !/:> 
■    digitized  by  VjCXjQIC 
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and  to  place  beyond  qnestion  the  actual  location  of 
.  .  .  the  monument."^  And  it  has  been  held 
that  courses  and  distances  should  not  be  disregarded 
in  determining  the  identity  of  monuments  claimed 
to  have  been  found  with  those  referred  to  in  the 
deed." 

[$  131J  bb.  Beanirement  That  CaUa  Be  Locative. 

So  also,  in  order  to  render  operative  the  rule  that 
a  call  for  a  natural  object  will  control  courses  and 
distances,  it  is  essential  that  the  call  for  the  natural 
object  should  be  given  as  a  locative  call."  Where 
a  natural  object  called  for  is  a  -descriptive^  or  inci- 
dental,^^ and  not  a  locative,  call,  it  i&  not  of  higher 
dignity  than  a  call  for  course  and  distance.  It  has 
bMU  held,  however,  that  "incidental  calls  may  be 
resorted  to  for  the  purpose  of  ascertaining  a  loca- 
tive comer  where  the  locative  calls  have  all  disap- 
peared, or  cannot  be  identified,  and  there  are  no 
means,  other  than  the  incidental  calls,  of  ascertain- 
ing the  place  where  the  locative  monument  for  the 
comer  was  placed  by  the  surveyor.  They  may  or 
may  not  be  allowed  to  prevail  over  the  courses  and 
distances  according  to  the  circnmatance  of  the  par- 
ticular case. ' ' 

[$  132]  (e)  Exceptions  to  Knle.  The  rule  that 
natural  monuments  will  control  courses  and  dis- 
tances is  by  no  means  one  of  general  application, 
and  the  rule  is  not  without  its  exceptions.  These 
are  to  be  ascertained  by  reference  to  the  reason  or 
principle  of  the  rule  itself.  Of  necessity,  the  rule 
ceases  when  the  reason  ceases."  The  primary  ob- 
ject in  all  cases  is  to  carry  out  the  intention  of  the 

48.  KiDSr  V.  Brisbam,  19  Or.  SCO, 
669,  SB  P  160  [quot  with  appr  Albert 
V.  Salon,  89  dr.  496.  474,  96  P  1098. 
66  P  S88].  To  same  effect  Lewis  v. 
Tatea,  98  W.  Va.  676,  69  SE  1973. 

44.  Tyler  v.  Fickett,  79  Ue.  410; 
ChlBholm  v.  Thompson.  299  Fa.  191, 
82  A  97. 

45.  Ooss  V.  OoUnsky,  12  CaL  A. 
71,  109  P  904;  Jones  v.  Andrews,  72 
Tex.  6.  9  SW  170;  Runkle  v.  Smith, 
(Tel.  Civ.  A.)  188  SW  746. 

4aL  Runkle  v.  Bmlth,  (Tex.  Civ. 
A.)  188  SW  746. 

[a]  Application  of  mUe. — A  call 
for  a  creek  in  the  field  notes  of  a 
survey  calling  for  a  stake  as  the 
beKlnnlng,  and  from  thence  north  at 
3,200  vrs.  a  creek,  at  8,800  vrs.  a 
stake,  thence  west  at  4,162  vrs.  a 
stake,  etc.,  to  the  point  of  beginning,  Is 
a  descriptive  and  not  a  locative  call, 
and  is  not  of  higher  dignity  than  a 
call  for  course  and  distance.  Runkle 
V.  Smith,  (Ter.  Civ.  A.)  133  SW  745. 

47.  Qoss  v.  Qollnaky,  12  Cal.  A. 
71,  106  P  6^14;  Cansler  v.  Flte,  50  X. 
C.  424;  Harry  v.  Graham,  18  N.  C. 
76,  27  AmD  226;  Jones  v.  Andrews, 
72  Tex.  6,  17,  ft  SW  170;  Sloan  v. 
King,  83  Tex.  Civ.  A.  B37,  77  SW  48. 
And  see  Hostetter  v.  Iios  Angeles 
Terminal  R.  Co..  108  CaL  M,  41  P  830 
(recognizing  the  rule). 

"When  they  are  noted  In  the  field 
notes  as  mere  Incidental  calls  In 
passing,  their  reliability  Is  weakened, 
and  Bomtimes  rendered  wholly,  worth- 
less. Distances  called  for  between 
corners  to  creeks  or  roads  unless 
specially  designated  in  such  manner 
as  to  show  the  Intention  to  make 
them  locative,  are  not  such,  and  will 
not  ordinarily  have  precedence  over 
a  call  for  course  and  dlatance."  Jonea 
V.  Andrews,  supra. 

Ca]  Thw  where  a  aurvey  calls  In- 
cidentally for  a  creek  and  road,  and 
the  adopting  of  such  a  call  would 
drag  the  survey  two  thousand  five 
hundred  varas  away  from  all  its  other 
connections,  such  call  will  be  disre- 
garded In  favor  of  course  and  dls« 
tance  conforming  with  the  other 
lines.  Jones  v.  Andrews,  72  Tex.  6, 
9  SW  170. 


4B.    Weaver  v 
808,  808,  162  P  926. 
4*.    Doe  V.  Cullum,  4  Ala.  876. 
00.   Higlnbottiam  v.  Stoddard,  71 
N.  T.  94. 

ftl.  Ala.— Barkw  v.  Mobile  Blec- 
trio  Co..  l?t  Ala.  ».  66  8  894;  Doe 
V.  Cullum,  4  Ala.  676. 

Cal. — Goss  V.  GoUnsky,  II  CaL  A. 
71,  106  P  604. 

1^.— Rudolph  v.  Sales,  106  8W  976, 
32  KyL  476. 


parties,'^  and  the  rule  will  not  be  enforced  where, 
by  giving  to  monuments  the  controlling  infiaenee, 
absurd  consequences  would  ensue.'*  The  rule  does 
not  apply  where  it  is  obvious  that  the  surveyor 
simply  made  a  mistake  as  to  the  location  of  the 
monument'^'  or  laid  it  down  by  conjecture  and  with- 
out regard  to  rule,"  where  the  manifest  intention  of 
the  parties  would  be  defeated,*^  where  the  instru- 
ment would  be  defeated,"  or  where  it  is  obvious 
that  courses  and  distances  furnish  the  more  eertain 
guide  to  location  and  quantity  of  land."*  So  the 
rule  of  course  has  no  application  where  no  monu- 
ments are  referred  to  in  the  deed.'^  And  it  has 
been  held  that  the  rule  has  little  application  where 
the  lines  were  not  run  out  in  tiie  original  survey, 
but  were  simply  laid  down  by  the  surveyor  by  pro- 
traction, and  that  when  the  lines  were  not  in  fact 
run  out  the  court  in  determining  the  lines  has  little 
to  guide  it  except  the  calls  and  the  plot  accompany- 
ing the  original  survey,  and  the  plot  ia  tfvidenee  in 
determining  the  general  shape  of  the  tract  intended 
to  be  patented." 

[S  133]  (4)  Over  Quantity.  A  statement  of  the 
quantity  of  liuid  supposed  to  be  conveyed,  and  in- 
serted in  a  deed  by  way  of  description,  must  yield 
to  natural  or  permanent  objects  called  for  in  the 
conveyance;^  and  it  is  immaterial  that  the  boond- 
ary  so  ascertained  embraces  a  much  lai^r  area  than 
that  called  for." 

134]  d.  Oontrol  as  between  Several  Natural 
Honumenti.  In  ascertaining  the  boundaiies  of  a 
tract  of  land,  one  kind  of  natural  objects  called  for 

Howatt,  171  CaL 


r.    Ralnsfoi^  17 

Tex. 


Me.— Hamilton  v.  Foster,  46  Me. 

32. 

Mass.— Davla 
Mass.  207. 

Tex.~Jones  T.  Andrews,  72 
E,  9  SW  170. 

68.  Bryant  v.  Stnink,  161  Ky.  97, 
151  SW  381;  State  v.  Herold,  (W. 
Va.)  86  SE  739. 

58.  Hubart  v.  Bartlett,  9  Tex.  97; 
Crosby  v.  Stevenson,  (Tez.  Civ.  A.) 
IBS  SW  1110. 

54.  Oreen  v.  Horn,  207  N.  T.  489, 
101  NB  430;  MoKlchol  v.  Flynn.  167 
App.  DIv.  846,  163  NTS  808. 

56.  White  V.  Luning,  93  U.  S.  614, 
28  L.  ed.  938. 

60.  Barker  v.  Mobile  Electric  Co., 
173  Ala.  28,  SS  8  864;  Doe  v.  Cullum, 
4  Ala.  676;  Llnney  v.  Wood,  66  Tex. 
82,  17  SW  244;  Jones  v.  Burgett,  46 
Tex.  2B4;  Qoodson  v.  Fltigerald, 
(Tex.  Civ.  A.)  136  SW  698. 

"Whenever  the  evidence  Is  sufll- 
clent  to  Induce  the  belief  that  the 
mistake  Is  in  the  call  for  natural 
or  artificial  objects  and  not  In  the 
call  for  course  or  distance  the  latter 
will  prevail  and  the  former  will  be 
disregarded."  Per  Oalnes,  J.,  In 
Johnson  v.  Archibald,  78  Tex.  96, 
102,  14  SW  266,  22  AmSR  27.  To 
same  effect  Sanborn  v.  Qunter,  84 
Tex.  278.  17  SW  117,  20  SW  72; 
Jaggars  v.  Stringer,  47  Tez.  Civ.  A. 
671,  106  SW  161. 

[a]  Where  it  appears  fMm  the 
tmagnaMm  of  Quantfty  or  othsv  sl^ 
mmm  of  dsseilptloB  (1)  that  the 
courses  and  distances  were  Intended 
to  control  monuments,  then  the  lat- 
ter Should  be  disregarded.  Hlgln- 
botham  V.  Stoddard,  72  N.  T.  94; 
Buffalo,  etc.,  R.  Co.  v.  Btlgaler,  61  N. 


T.  848:  Baldwin  v.  Brown,  is  N.  Y. 
869.  <8)  If  the  courses  and  dlstancea 
given  would  preclude  that  precise 
quantity,  but  Uie  description  by  axed 
monuments  would  embrace  more  or 
less,  the  former  should  be  followed, 
for  otherwise  the  plain  Intent  of  ttie 
parties  would  be  defeated.  Baldwin 
V.  Brown,  supra. 

BT.  CrandaU  v.  Manr,  67  Or.  18, 
136  P  188, 

i6^sw°sir'  ^'""'^ ^- 

B».  U.  S.— McClnre  v.  aiady  Fork 
Lumber  Co..  183  Fed.  76,  106  CCA  368. 
^^lowa.— Martin  v.  Frasler,  162  NW 

Mich. — Keyser  v.  Sutherland.  6ft 
Mich.  466,  2tf  NW  866.  **" 

N.  Y. — Qreen  v.  Horn,  118  Ann. 
DIV.  686,  112  NTS  996;  Roat  v.  Poft 
3  Barb.  368.    '  ^ 

Pa.— Miles  Land  Co.  v.  Hudson 
Coal  Co.,  246  Pa.  11,  21,  91  A  1061 
Uuot  C^cJ;  MUler  v.  Cramer,  190 
Pa.  816,  48  A  690;  Ardery  v.  Rowlesu- 
71  Pa.  369;  Large  v.  Penn.  6  Sere. 
&  R.  488. 

^^Tenn. — Wilson  v.  Bass.  6  Hayw. 

'Tex. — ^Ayers  v.  Harris,  64  Tex.  298. 

W.  Va.— Gwynn  v.  Schwarts,  32 
W.  Va.  487,  9  SE  880. 

Can. — Orasett  v.  Carter.  10  Can. 
S.  C.  106. 

Ont.— Re  Trent  Valley  Canal,  etc., 
12  Ont.  168. 

[a]  VMSuiBtlOBs. — It  will  be  pre- 
sumed that  visible  objects  mentioned 
In  a  deed  as  boundaries  have  been 
examined  by  the  parties,  and  they 
will  control  a  call  for  quantity.  Roat 
V.  Puff,  3  Barb.  (N.  T.)  368. 

eo.  Alexander  v.  Hill,  108  SW  226, 
32  KyL  1147;  Daughtrey  v.  McCoy. 
(Tex.  Civ.  A.>  136  SW  1060. 

[a]   AWUeatfama    of  nls^The 

Sneral  mie  as  to  descriptions  is 
at  a  call  for  a  natural  object  will 
Control  calls  for  quantl^,  and  an 
excess  of  one  hundred  and  five  acres 
in  a  survey  of  twelve  hundred  and 
eighty  acres  Is  not  so  great  as  to 
require  an  exception  to  such  rule. 
Daughtrey  v.  McCoy,  (Tex.  Civ.  A.) 
186  SW  1660. 
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is  not,  as  a  matter  of  law,  entitled  to  more  respect 
or  to  more  importance  than  another.*^  But  as  be- 
tireen  several  monnments  which  are  incompatible 
with  one  another,  that  which  is  most  certain  and 
aboat  which  there  is  the  least  likelihood  of  mistake 
▼ill  prevail.**  Where  two  natural  monuments  are 
luuned  in  the  same  call,  and  one  of  them  cannot  be 
foand,  the  other  will  controL**  While  natural 
boondahes  will  control  courses  and  distances  and 
Till  require  a  straight  line  from  one  comer  to  an- 
other, yet  where  the  grant  has  other  descriptions  by 
natural  boundaries,  such  as  the  boundary  of  an 
island,  which  will  require  a  departure  from  a 
straight  line,  snch  latter  boundaries  will  control.** 

Uonimients  described  in  a  deed  control  other  monu- 
ments pointed  out  on  actual  location,  if  those  in  the 
deed  cannot  be  reconciled  with  those  pointed  out." 

Monument  corresponding  with  conrsM  and  dis- 
taDCes.  Where  there  are  conflicting  monuments, 
CM  of  which  eorresponds  with  the  coorses  and  dis- 
tant while  the  other  does  not,  that  whloh  eorre- 


sponds  with  the  courses  and  distanees  should  be 
taken  and  the  other  rejected." 

Extreme  monuments  controL  In  a  grant  of  land 
the  grantee  ought  to  be  con6ned  to  natural  XH>ints 
noted  and  established  as  extreme  or  terminating 
points  in  his  plat  and  grants  although  another  nat- 
ural boundary  may  be  called  for,  if  it  appears  that 
the  surveyor  has  gone  to  it  and  that  both  cannot  be 
established."' 

[$  135]  5.  Control  of  Artificial  Moniunents  and 
Marks — a.  In  General.  After  natural  and  perma- 
nent objects,  artificial  monuments  and  marks,  unless 
clearly  erroneous,  control  other  and  inconsistent  calls 
for  boundaries,"  provided  the  monuments  are  men- 
tioned in  the  deed.  The  rule  has  no  application  to 
a  description  in  a  deed  which  does  not  mention  any 
monuments  and  it  has  frequently  been  held  that 
where  a  monument  does  not  exist  at  the  time  a  deed 
is  made  and  the  parties  afterward  fairly  erect  such 
a  monument  with  intent  to  conform  to  the  deed, 
Bueh  monument  will  control,*''  although  there  are 


a.  Patton  T.  Alexander,  62  N.  C. 
603.  And  Me  LauKbUn  v.  Francis, 
113  Iowa  62,  105  tfW  360  (as  sup- 
porttnr  the  doctrine). 

•a.  U.  8.— Watts  T.  Llndser.  T 
WheaL  168,  E  Lk  ed.  421;  Newaom  v. 
PiTor,  7  Wheat.  7,  6  I*  ed.  882;  Ul- 
man  v.  Clark.  100  Fed.  180. 

CaL— Hubbard  v.  Dub7,  80  Cal.  281, 
IS  P  Z14;  Plercy  v.  Crandall,  84  CaL 
114:  Reed  v.  Splcer,  27  Cal.  67. 

Ky.— Allen  v.  Crocket,  2  Bfbb  «18; 
Green  t.  Watson,  1  Bibb  106;  Moaby 
T.  Carland,  1  Bibb  84;  Whltaker  ▼. 
^1,  1  Bibb  It;  MoCIure  v.  Byne,  1 
Bibb  66. 

Abbott  T.  Abbott,  St  Ha.  IfiS; 
Uacoln  ▼.  WUder.  18  M«.  IW. 

Ho.— V.  Sohalbal.  11  Ifo.  167. 

N.  T.~claik  T.  tUM,  t  If.  T.  IIS, 
StM.  187;  Beamsn  v.  Hoffeboom,  Si 
Barik  898. 

Oh. — ^Avery      Baum,  Wrli^t  S78. 

8.  C— Johnson  v.  McMillan,  82  S. 
C  L.  143:  Colcouch  v.  Richardson, 
IS  8.  C  L.  1<7;  Shoolbrod  v.  Vuider- 
horct.  X  8.  C  U  SIB. 

Tenik — Blount  v.  BaatHy,  Cooke 
4I». 

Tex. — ^Robertaon  Mosson,  28  Tex. 
341:  Boss  V.  Hltchell.  22  Tex.  S86. 

VL— Oates  V.  Lewis,  7  Vt.  Ell. 

[a]  WbsM  a  oovxBs  oaanot  ba  nn 
■0  u  to  towh  aU  tha  nataral  eUaota 
MUad  for,  that  course  ahoalo  be 
taken  which  will  satisfy  the  moat  of 
the  calla  for  natural  objecta.  Ken* 
tuckr  Land,  eta,  Co.  v.  Crabtrea,  118 
Kjr.  9SS,  70  SW  81,  14  KyL  748. 

83L  Lanoe  v.  Rumbouch,  ISO  N.  C. 
1*,  €a  SB  SET. 

M.  Clarke  v.  Warner,  76  N.  C. 
441. 

68.  dark  v.  Balrd.  »  N.  Y.  18S. 

Seld.  187. 

60L  Hostetter  t.  Zx>b  Anveles  Ter- 
nfnal  R.  Co.,  108  Cal.  88,  41  P  380; 
Hubbard  v.  J>usy,  80  Cal.  281,  22  P 
114:  Zelbold  v.  Foster.  118  Mo.  848, 
U  SW  156;  Whitehead  t.  Ba^an,  106 
Mo.  2S1,  17  SW  807;  Jamison  v. 
Foplano,  48  Mo.  194;  Evans  v,  Oreene, 
II  Uo.  170;  Olddlnss  v.  Thompson, 
(Tex.  Civ.  A.)  92  SW  1048_:  Warden 
V.  Harris  (Tex.  Civ.  A.)  47  SW  834. 

[a]  Wintlarty,  where  there  were 
two  boundary  linaa  known  by  the 
nae  name,  and  a  dead  called  for 
^cCulIoch's  comer,  a  red  oak,"  and 
rach  comer  and  oak  stood  on  one  of 
the  lines.  It  waa  held  that  that  was 
the  line  Intended.  McAdoo  v.  8ub- 
lett.  1  Hamphr.  (Tenn.)  106. 

or.  Shoolbred  V.  Vauderliorat,  2  8. 
C  L.  8M. 

„lll  n.  S. — Resurrection  Clold  Mfn. 
Co.  V.  Fortune  Gold  Min.  Co..  ISO  Fed. 
«8.  64  CCA  180;  Watkina  v.  Klnc. 
US  Fed.  S24.  66  CCA  200;  XTlman  v. 
guk,  100  Fed.  ISO:  U.  8.  v.  Murray, 
41  Fed.  862;  aeveland  v.  Smith,  6 
P.Caa  No.  2,874,  2  Story  278. 
CU^Butlard  v.  Kempff,  110  Cal. 


9,  50  P  780.  See  also  Harrington  v. 
Boehmer,  134  CaL  196,  66  P  214,  489. 

Conn. — Nichols  t.  Turney,  16  Conn. 
101;  HlKley  v.  Bldwell,  »  Conn.  447. 

Oa. — Leverett  v.  Bullard,  121  Ga. 
684,  49  SB  691;  Hammond  v.  George, 
116  Ga.  792.  48  SB  ES;  Harris  v.  Hull, 
70  Ga.  831. 

IU.~Decatur  v.  Nledermeyer,  168 
111.  68,  48  NB  72:  Bauer  v.  Gott- 
manhauaen,  66  111.  499;  Ames  v, 
Thren,  186  111.  A.  668;  Tlmwa  V.  Plel, 
122  111.  A.  804. 

Ind.— Rlchwine  v.  Jonea,  140  Ind. 
289,  89  NB  460. 

Iowa. — Dows  Real  Bat.,  etc,  Co.  v. 
Emerson,  126  Iowa  86;  »9  NW  724. 

Kr. — ^Wetiell  v.  Mountain  Oil  Co.. 
141  Ky.  411,  188  SW  1040;  Baxter  v. 
Bvett,  7  T.  R  Hon.  S29:  Woods  v. 
Kennedy,  B  T.  R  Mon.  174;  Preston 
V.  Bowmar,  2  Btbb  488:  Frey  Baker, 
7  KyL  663:  Curtis  Klnkead,  8  Kyl^ 
80. 

Me. — Bmery  v.  Fowler,  88  Me.  99; 
Call      Barker,  12  Me.  880. 

Ud. — Hammond  v.  Rldgely,  6  Harr. 
*  J.  246,  9  AmD  622;  Carroll  v.  Nor- 
wood, 6  Harr.  A  J.  166;  Howard  v. 
Moale,  2  Harr.  &  J.  249;  Calhoun  v. 
Hall,  2  Harr.  ft  M.  416;  Chamber- 
lalne  v.  Crawford,  1  Harr.  &  M.  SBB. 

Mass. — Stefanick  v.  Fortona,  222 
Mass.  83,  109  NB  878:  Temple  v.  Ben- 
son, 213  MasB.  128,  100  NETOI  (bulld- 
Inrs):  Morse  v.  RoKers,  118  Mass. 
672;  Frost  v.  Spauldlnr.  19  Pick.  445, 
81  AmD  160;  Mayhew  t.  Norton,  17 
Pick,  867,  28  AmD  800:  Brimmer  v. 
Lionr  Wharf,  6  Pick.  181:  Folger  v. 
Mitchell,  8  Pick.  396:  Davis  v.  Rains- 
ford,  17  Mass.  207;  Gerrlsh  v.  Bearce, 
11  Mass.  193;  Pernam  v.  Wead,  B 
Mass.  131;  Aiken  v.  Sanford,  E  Mass. 
494:  Howe  v.  Bass.  2  Mass.  880,  8 
Amb  59. 

Mich.— Brudin  v.  Infflls,  121  Mich. 
410,  80  NW  116;  Bruckner  v.  Law- 
rence, 1  Douffl.  19. 

Minn. — Sandretto  v.  Wahlsten,  124 
Minn.  381,  144  NW  1089;  Arms  v. 
Owatonna,  117  Minn.  20,  23,  134  NW 
298  tquot  CycJ;  Kleven  v.  Gunder- 
80n,  96  Mtnn.  246,  104  NW  4. 

Miss. — Newman  v.  Foster.  4  Miss. 
888.  84  AmD  98. 

Mo. — Campbell  v.  dark,  8  Ma  658. 
And  see  Whltwell  v.  Splker,  SS8  Ma 
629,  142  SW  248. 

Nebr.— Runkle  v.  Welty,  86  Nobr. 
680,  126  NW  189:  Reed  v.  Burrell,  77 
Nebr.  76,  108  NW  IBE. 

Nev.-— Teiry  v.  Bwry,  18  Nev.  614. 

N.  H.— Bartlatt  v.  La  Rochelle,  68 
N.  H.  211,  44  A  SOS;  Hall  v.  I>avlB,  86 
N.  H.  660;  Smith  v.  Dodjn,  2  N.  H. 
80S:  Lerned  v.  MorrlU,  2  N.  H.  197. 

N  J.— Smith  V.  Necbauer,  48  N.  J. 
L.  SOB  [rev  on  other  pvunda  14  N. 
J.  L.  725. 

N.  Y.— Drew  v.  Swift,  46  N.  Y.  204; 
Thomson  v.  Wilcox,  7  Lans.  376; 
Mattlase  v.  New  York  BI.  R.  Co.,  14 


Misc.  291,  86  NTS  704  [aff  167  N. 
Y.  708  mem,  52  NB  1124  mem];  Clark 
V.  Wethey,  19  Wend.  320;  Van  Wyck 
%  Wricht.  IS  Wend.  167;  Wendell  v. 
Jackson,  8  Wend.  188,  22  Am.  Dec 
68B:  Jaokson  v.  Ives,  9  Cow.  661; 
Jackson  v.  Widffer,  7  Cow.  723;  Jaok- 
•oo  V.  Camp,  1  Cow.  606.  See  also 
James  v.  Lewis,  60  NTS  280. 

N.  C— Cherry  v.  Slads,  7  N.  C.  88. 

N.  D. — Bradford  T.  Johnson,  8  N. 
D.  162,  77  NW  601. 

Oh. — Avery  V.  Baum,  WMfht  67<i 
Zlska  V.  Schutt,  19  Oh.  Clr.  Ct.  6S6, 
10  Oh.  Clr.  Dec  889. 

Or.— Lewis  v.  Lewis,  4  Or.  177. 

Fa. — Medara  v.  DuBoIs,  187  Pa. 
481,  41  A  888;  Morrison  v.  Seaman, 
188  Pa.  74,  88  A  710;  Watson  v. 
Jones,  86  Pa.  117;  Dunlap  v.  Reardon, 
24  Pa,  Super.  85;  Rook  v.  Greenwalt, 
17  Pa.  Co.  642. 

8.  C. — Wash  V.  Holmes,  19  6.  C.  L. 
12;  Bradford  v.  Pitts,  9  S.  C.  L.  116; 
Sumter  v.  Bracey,  2  S.  C.  L.  616. 

8.  D.— Dowdle  V.  Cornue,  9  S.  D. 
126,  68  NW  194. 

Tenn.— Massensill  v.  Boyles,  4 
Humphr.  205;  Klttrell  v.  Biles,  (Ch. 
A.)  62  SW  783.  See  also  Martin  v. 
Nance,  8  Head  648.  Compare  Posey 
V.  James.  7  Lea  08  (discussing  the 
rule). 

^^Tek.- Hltchell  t.  Burdett,  81  Tex. 

Vt.— Bundy  V.  Morgan.  45  VL  48. 
Va.— Herbmrt  v.  wlae,  8  Call  (T 

VO  289. 

Wash. — Heybrook  v.  Index  Lumber 
Co^49  Wash.  378,  96  P  324. 

Wis.— Pereles  v.  Gross,  126  Wis. 
122,  106  NW  817,  110  AmSR  901; 
WoUman  v.  Ruehla,  104  WIS.  608,  80 
NW  919. 

[a]  A  wltBMU  or  bearing  tree  i> 
not  aa  astabUshed  oomer  but  merely 
a  designated  object  from  which.  In 
connection  with  the  field  notes,  the 
location  of  the  corner  may  be  as- 
certained. Stadln  V.  Helln,  76  Minn. 
498,  79  NW  637,  602. 

6S.  Talbot  V.  Smith,  68  Or.  117, 
107  P  480,  108  P  126. 

70.  U.  S. — Buel  V.  Tuley,  4  F.  CasL 
No.  2,101,  4  Mcl^n  268. 

Cal. — Maxey  v.  Thurman,  60  Cal. 
881:  Fratt  v.  Toomea,  48  Cal  88. 

111. — Furlnton  v.  Northern  Illinois 
R  Co.,  46  in.  297. 

Me. — Knowles  v.  Toothaker,  B8  Ma 
178;  Bmery  v.  Fowler,  S8  Ma.  99; 
Gilbert  'V.  Curtis,  87  Me.  45;  Mosher 
V.  Berry,  80  He.  88,  50  AmD  614; 
Kennebec  Purchase  v.  Tiffany,  1  Me. 
219.  10  AmD  60. 

Mass. — Hathaway  v.  Bvans,  108 
MasB.  267;  Kelloss  v.  Smith,  7  Cush. 
876;  Cleav eland  v.  Flags,  4  Cush. 
76;  Blaney  v.  Rice,  20  Pick.  62,  32 
AmD  204;  Waterman  v.  Johnson,  IS 
PtUc.  261;  Davis  V.  Rainsford,  17 
Mass.  207;  Makepeace  v.  Bancroft* 
12  Mass.  469. 
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some  decisions  to  the  contrary."  In  ease  of  conflict 
that  monument  or  mark  which  is  best  identified  and 
most  conformable  to  the  expressed  or  supposed 
intent  of  the  instrument  is  to  be  adopted." 

[$  136]  b.  Over  Haps.  Plats,  and  Field  Notes. 
Although  there  is  some  authority  to  the  contrary," 
the  better  rule  is  that  in  a  case  of  conflict  with 
maps,  plats,  or  field  notes,  artificial  monuments  and 
marks  control,  unless  the  calls  for  monuments  or 
marks  are  clearly  incorrect/*  and  even  though  the 
monuments  have  been  obliterated,  yet,  if  their  loca- 
tion can  be  ascertained  from  parol  testimony,  the 
Bite  thus  established  will  control.^'   However,  where 


the  United  States  monuments  indicating  comers  of 
a  survey  have  disappeared,  in  the  absence  of  evi- 
dence as  to  their  location,  plats,  field  notes,  and 
calls  therein  determine  private  rights  as  to  disputed 
boundaries.'" 

[$  137]  c.  Over  Oalla  for  AdjoizLers.  In  case  of 
conflict,  calls  for  adjoiners  will  as  a  role  yield  to 
calls  for  artificial  monuments  and  marks." 

138]  d.  Over  Oonrses  and  Distances — <1) 
Statement  of  Knle  and  Beaaon  on  Which  It  Is 
Based.  Artificial  monuments  and  marks  will  gener- 
ally control  confiicting  calls  for  courses  and  dis- 
tances."  The  reason  on  which  the  rule  is  based. 


Mlcb.— Smith  v.  HatnUton,  20  Mich. 
433.  4  AmB  398. 

N.  H.— Elliott  V.  auchrlst,  64  N. 
H.  260,  8  A.  382;  Cunnln^iam  v. 
Curtis,  57  N.  H.  167;  Berry  t.  Gar- 
land, 26  N.  H.  471;  Lemed  v.  UorrlU, 
2  N.  H.  197. 

71.  Posey  v.  James, Lea  (Tenn.) 
9S:  Uartin  v.  Nance,  3  Head  (Tenn.) 
648  (where  It  was  held  that  to  con- 
trol the  description  of  land  In  a  deed 
or  vntnt  It  must  be  shown  that  the 
monumenta  of  houndanr  were  made 
at  the  time  of  Its  execution). 

78.   See  cases  InCra  this  note. 

[a]  MonimMnt  oorrsspoBdlnf  to 
ooazM  and  dlatanoe^Although 
known  and  fixed  monuments  control 
where  they  conflict  with  the  courses 
and  distances,  yet  where  there  are 
two  conflictlnsr  monuments,  one  of 
which  corresponds  with  the  courses 
and  dlatancM,  that  one  should  be 
talton  and  the  other  rejected  aa  sur- 

Sluawe.  Zejhold  t.  Foster,  118  Mo. 
49734  8W  IfiS. 

•  [d]  mmawAts  fonad  at  the  two 
aawsmaa  of  a  township  lias  are 

entitled  to  no  more  controlling:  In- 
fluence in  determining  the  actual 
location  of  an  Intermediate  line  than 
the  section  corners  alons  the  line; 
but  all  original  monuments  estab- 
lished In  connection  with  the  fleld 
notes  and  plats  must  be  referred  to 
In  order  to  d«nne  the  locality  of  the 
line.  McClintock  v.  Rogers,  11  111. 
J79. 

7a,  O'Herrln  v.  Brooks,  67  Miss. 
266,  6  S  844  (holding  that  a  call  for 
a  lot  by  the  name  and  number  which 
It  bears  on  a  plat  will  prevail  ordi- 
narily over  calls  for  monuments) ' 
Nash  v.  Wllmlnffton,  etc.,  R.  Co.,  67 
N.  C.  413  (holding  that,  where  lots 
are  described  by  plat  numbers  and 
also  as  bounded  by  certain  named 
streets,  the  former  description  will 
control). 

74.  Ala.— HaUett  v.  Doe,  7  Ala. 
882 

Arix— Oalbralth  v.  Parker,  158  P 
»S. 

Cal. — Penry  v.  Richards,  53  Cal. 
496. 

III.— Read  V.  Bartlett,  255  111.  76, 
99  NE  45;  Decatur  v.  Nledermeyer, 
168  111.  68.  48  NE  72;  Ogilvle  v. 
Copeland,  146  111.  98,  33  NB  1086; 
Murphy  v.  Rlemenschneider,  104  111. 
620;  Bauer  v.  -  Oottmaohausen.  65 
III.  499;  McClintock  v.  Rogers,  11 
III.  279. 

Iowa. — Brause  v.  Payette  County, 
164  Iowa  606,  146  NW  G;  Tomllnson 
V.  Golden,  167  Iowa  237,  138  NW 
448:  Root  V.  Cincinnati,  87  Iowa  202, 
K4  NW  206. 

La. — Rlddell  v.  Jackson,  14  La. 
Ann.  135. 

Me. — Esmond  v.  Tarbox,  7  Me.  61, 
20  AmD  346:  Ripley  v.  Berry,  E  Me. 
24,  17  AmD  201;  Brown  v.  Gay,  3  Me. 
126.  Compare  Thomas  v.  Patten, 
18  Me.  329  (where  a  survey  and  plan 
were  made  In  ISDl,  but  the  surveyor 
went  on  the  land  In  1302,  made  an- 
other survey,  and  put  down  stakes 
and  monuments,  not  Intending  to 
conform  to  the  plan  and  designedly 
varying  from  It,  but  made  no  new 
plan  or  alteration  In  the  original;  a 
conveyance  was  made  in  1803,  and  in 
which  the  only  description  In  the 
deed  was  a  certain  lot  on  the  orig- 


inal plan,  and  It  was  held  that  the 
extent  of  the  grant  was  to  be  ascer- 
tained by  the  plan,  not  by  the  monu- 
menta subsequently  erected). 

Minn. — Turnbull  v.  Schroeder,  29 
Minn.  49,  11  NW  187. 

Mo. — Qranby  MlUu  etc..  Co.  v. 
Davis,  166  Mo.  42l  67  SW  126: 
Brown  v.  Carthage,  128  Ho.  14,  80 
SW  SIX. 

Nebr. — State  v.  Ball,  90  Nebr.  307, 
188  NW  412;  Peterson  v.  Skjelver,  43 
Nebr.  663.  62  NW  43;  Woods  v. 
West,  40  I^ebr.  807,  68  938. 

N.  H.— Hall  V.  Davis,  86  N.  H. 
669:  Tenny  v.  Beard,  6  N.  U.  68. 

N.  J. — Stanwood  v.  Beck,  (Ch.)  6S 
A  868. 

N.  H.~Canavan  v.  Dugan,  10  N. 
M.  816,  62  P  971. 

N.  T. — Jones  v.  Holstein,  47  Barb. 
811;  Voorhees  v.  De  Myer,  8  Sandf. 
Ch.  614. 

Or. — Robinson  v.  Laurer,  27  Or. 
316,  40  P  1012:  Goodman  t.  Myrlck. 
6  Or.  65. 

8.  D. — Coulter  v.  GudshUS,  10  S. 
D.  616,  139  NW  380. 

Wash. — Struni  v.  Hood,  44  Wash. 
99,  87  P  46;  StanjnUr  T.  Roads,  41 
Wash.  688.  84  P  405. 

Wis. — Flelschfruser  t.  Bchmidt, 
41  Wis.  223;  Marah  T.  Mitchell.  26 
Wis.  706. 

[a]  AmUoatlau  of  nle^d) 
Government  oomera  fixed  by  a 
United  States  aurvnror  will  control 
the  field  notes  of  the  aurvey  taken 
at  Uie  time  the  cornera  were  erected, 
and  aleo  the  fleld  notes  of  any  sub- 
sequent survey.  Knoll  T.  Randolph. 
8  Nebr.  (UnoS.)  599,  92  NW  IfS,  S 
Nebr.  (UnofC.)  (08,  94  NW  »<4.  (2) 
Where  a  deed  conveying  land  In  a 
city  described  the  land  as  a  certain 
lot  according  to  a  speclfled  plat,  and 
one  of  the  boundaries  given  by  the 
description  was  the  southerly  line 
of  the  street  on  which  the  premises 
abutted,  and  there  was  a  fence  divid- 
ing the  lot  from  the  street  as  It 
existed,  and  for  ten  years  the  land 
was  occupied  by  the  grantee  In  ac- 
cordance with  the  fence  as  the 
southerly  line  of  the  street,  auch 
boundary  controlled  the  land  con- 
veyed, although  the  plat  referred  to 
showed  that  the  line  of  the  street  was 
further  south  than  the  fence.  Dows 
Real  Est.,  etc.,  Co.  v.  Emerson,  126 
Iowa  86.  99  NW  724. 

T8.  Tarpennlng  v.  Cannon,  28 
Kan.  665;  McAlplne  v.  Relcheneker, 
27  Kan.  257;  Bverett  V.  Lusk,  19 
Kan.  196;  State  v.  Ball,  90  Nebr.  SO?, 
133  NW  412. 

78.  Galbralth  v.  Parker.  (Arl».) 
168  P  283-  State  v.  Ball,  90  Nebr. 
307,  133  NW  412:  Stangair  v.  Roads, 
41  Wash.  683,  84  P  406.  And  see 
Foaknhl  t.  Berser.  77  Kan.  809,  91 
P  66. 

77.  Mass, — Frost  v.  Angler,  127 
Mass.  212. 

N.  H.~Marsh  v.  Marshall,  19  N. 
H.  301,  49  AmD  156. 

Pa. — -  Lehigh  Valley  Coal  Co.  v. 
Beaver  Lumber  Co.,  203  Pa.  544,  63 
A  379;  Grier  v.  Pennsylvania  Coal 
Co.,  128  Pa.  79,  18  A  480.  But  see 
Brenelser  v.  Davla,  134  Pa.  1,  19  A 
433  (where  the  rule  was  not  applied). 

S.  C. — Connor  v.  Johnson,  69  S.  C, 
115,  37  SE  240;  Douglass  v.  Peman- 
dts,  18  S.  C.  L.  78. 


Tex. — Jordan  v.  James,  68  Tex. 
Civ.  A-  408,  116  SW  872. 

W.  Va. — South  Penn  Oil  Co.  v. 
Knox,  68  W.  Va.  8<2j  89  SE  1020; 
Matheny  v.  Allen,  63  W.  Va.  441.  44C, 
60  SE  407.  129  AmSR  984  and  note 
[quot  Cycj. 

But  see  White  v.  Jones,  67  Me.  20 
(where  the  rule  was  not  applied). 

78.  U.  S.— Bartlett  Land,  etc,  Co. 
v.  Saunders,  103  U.  S.  316,  26  L..  ed. 
646;  White  v.  Lunlng.  93  U.  S.  614. 
23  L.  ed.  938;  Hlgueras  v.  U.  S.,  5 
Wall.  837.  18  L.  ed.  469;  McEwen  v. 
Den,  24  How.  242,  16  L..  ed.  672; 
Hughes  v.  Cawthorn,  36  Fed.  248; 
McPherson  v.  Poster,  16  F.  Cas.  No. 
8,921,  4  Wash.  C.  C.  46. 

Ala. — Page  v.  Whatley,  162  Ala. 
478,  59  3  116;  Crampton  v.  Prince. 
83  Ala  246,  8  8  619,  3  AmSR  718; 
Doe  v.  Riley.  28  Ala.  164,  66  AmD 
384. 

Arls. — Meyer-CIarke-Rowe  Minea 
Co.  V.  Steinfeld,  9  Arls.  246,  80  P 
400;  Bird  v.  Noon,  9  Aria  37,  76  P 
602. 

C^al.— Blrk  v.  Hodgklna.  169  CaL 
676.  114  P  822:  Kimball  V.  McKoe. 
149  CaL  485.  86  P  1089;  Kaiser  v. 
Dalto,  140  Cal.  167,  78  P  928:  Oor- 
don  V.  Booken  97  Cal.  SB6,  82  P  693; 
Anderson  v.  Richardson,- 92  Cat.  822. 
28  P  679;  Togtiasslnl  v.  Morgantl,  84 
Cal.  169i  23  P  1086;  Black 
Spragufc  64  Cal.  266;  Hills  v.  Lux, 
4S  ^1.  271:  Plercy  v.  Crandall.  84 
Cal.  114. 

Colo.— Cullaoott  Cash  Gold,  etc, 
Min.  Co.,  8  Colo.  179.  8  P  211. 

Conn.— Churoh  v.  StealOk  42  Conn. 
69;  Chatham  v.  Brainerd,  11  Conn. 
60;  Belden  v.  Seymour,  8  Conn.  19. 
Compare  Kaahman  t.  Parsons,  70 
Conn.  296,  19  A  179  (referring  to  the 
rule). 

Pla. — Watrous  ▼.  Morrison.  SS  Fla. 
361,  14  S  806,  89  AmSR  119. 

Ga. — Leverett  v.  Bullai4,  181  Ga. 
684,  636.  49  SE  691  (quot  ^c1. 

111.— Read  v.  Bartlett,  266  111.  76, 
99  NE  84S;  England  v.  Vandermark, 
147  111.  76,  36  NE  466;  Kruse  v.  Wil- 
son, 79  111.  233;  Lull  v.  (^ilcago.  68 
III.  618;  Miller  v.  Beeler,  26  IlL  163. 

Ind. — Hedge  v.  Sims,  29  Ind.  574; 
Evansvllle  v.  Page,  23  Ind.  626.  And 
see  Hunt  v.  Francis,  6  Ind.  802. 

Iowa. — Walrod  v.  Flanlgan,  75 
Iowa  866,  89  NW  646:  Bradatreet  v. 
Dunham,  66  Iowa  248,  21  NW  592; 
Sanders  v.  Eldrldge,  46  Iowa  3 4 ; 
Sayers  v.  Lyons.  10  Iowa  249;  Sar- 
gent V.  Herod,  3  Iowa  146;  Moreland 
V.  Page,  2  Iowa  189;  Qaveny  v.  Hin- 
ton.  2  Greene  844. 

Kan. —  McAlplne  v.  Relcheneker, 
27  Kan.  267. 

Ky.—  Davis  v.  Davla,  167  Ky.  630. 
163  SW  468;  Tajrlor  v.  Forester,  148 
Ky.  201.  146  SW  428;  Hensley  v. 
Burt,  etc..  Lumber  Co.,  182  Ky.  112, 
116  SW  316:  Huff  v.  Woosley,  92  SW 
672,  29  KyL  160;  Kendrlck  v.  Bur- 
chett,  89  SW  239,  28  KyL  342;  Mc- 
Cormlck  v.  Applegate,  76  SW  611,  25 
KyL  914;  Creech  v.  Johnson,  116  Ky. 
441.  76  SW  186,  26  KyL  667;  Logan 
V.  Evans,  29  SW  686,  16  KyL  745; 
Johnson  v.  Gresham,  6  Dana  542; 
Buford  V.  Cox,  6  J.  J,  Marsh.  SS2; 
Wallace  v.  Maxwell,  1  J,  J.  Marsh. 
447;  Baxter  v.  Evett,  7  T.  B.  Mon. 
329;  Tllford  v.  Henderson.  1  A.  K. 
Marah.   483;  McCraclten  v.  Stayton, 


For  later  oases,  dsvelo^nents  and  ohanffes  In  the  law  see  cumulative  Annotations,  same  title,  nage  and  noteinumber. 
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like  that  in  the  ease  of  natural  monuments,"  is  that 
there  is  less  likelihood  of  mistake  in  calls  for  arti- 
ficial monmnents  than  in  ealls  for  eonrses  and 
distances.* 

139]  (S)  Applications  of  Bute.  In  the  notes 
hereto  are  set  out  a  number  of  decisions  which  will 
serre  to  diow  the  apptieation  of  the  rule  stated  in 


the  preceding  section.^ 

140]  (3)  OonaiderationB  EssanUat  To  Kender 
Ride  OpnatiTe.  In  order  to  render  the  rule  oper- 
ative it  is  essential  that  the  existence  of  the  monu- 
ments relied  on  be  proved,  and  that  they  should  be 
definitely  and  dearly  identified."'  A  mere  of&oe 
call  for  a  monument  not  placed  in  its  position  by 


I  A.  K.  Harsh.   4S»;  Wlnaeott  v. 

Brlckens,  6  Ky.  Op. 

He. —  Smftll  V.  Sweetser,  110  Me. 
Hi.  86  A.  <1T:  Tyl«r  v.  Flckett,  73 
Me.  410;  Chadbourne  v.  Uason,  48 
Me.  389;  Helchar  v.  Uflrryman,  41 
Me.  601:  Chandler  v.  McOard.  18  Me. 
Sf4:  Haynea  v.  Tounff,  36  Me.  6ST: 
Call  TTBarker.  12  Me.  320. 

Md.— Wilson  V.  Inloes,  6  Oil!  131; 
Thomas  v.  Oodfr«y,  3  Gill  &  J.  142. 

Uass. — Stefanlck  t.  Fortona,  222 
Mass.  83,  109  NB  878;  Templ«  v. 
Benson.  213  Mass.  128.  100  NE  63; 
Olson  T.  Keith.  162  Mass.  48E,  39 
KE  410;  Devlne  v.  Wynuui,  181  Msm. 

Woodward  v.  Nlms,  130  Mass. 
70;  Ulles  v.  Barrows,  122  Mass.  679; 
BoBworth  T.  Sturtevant,  2  Cush. 
392;  Melvln  v.  Merrimack  River 
Locks,  etc,  S  Meto.  IB.  38  AmT>  884; 
ProBt  V.  Spauldlns.  19  Pick.  446,  81 
AmD  ISO;  Brimmer  v.  Itony  Wharf. 

I  Pick.  121;  Pornam  v.  Wead,  6 
Mau.  131. 

Mich.— Brown  v.  Morrill,  91  Mich. 
»,  61  NW  700;  X>lehl  v.  Zanaer,  89 
Mich.  fiOl;  Britton  v.  Ferry,  14  Mich. 
G3. 

Ulnn. — Sandretto  v.  Vhalaten,  124 
Minn.  331,  144  NW  1089  <0ount7 
road);  Yanlsh  v,  Tarbox,  49  Ulnn. 
268.  SI  NW  18S1. 

M]ss.--Potts  Canton  Cotton 

War^ouoe  Co.,  70  Miss.  4<S,  12  B 
147. 

Mo.— Bartlett  v.  Boyd,  17B  SW 
Uli  Walker  y.  Oamer,  268  Mo.  494, 
1G7  SW  966;  Harding;  v.  Wrlsht,  119 
Mo.  1,  24  SW  211:  Smith  v.  CatUn 
Land.  etc.  Co..  117  Mo.  48S,  22  SW 
lOSl:  Whitehead  v.  Ragan,  106  Mo. 
331.  17  SW  307;  Jones  v.  Pound- 
atone.  102  Ho.  240,  14  SW  824; 
Jacobs  V.  Hoseley,  91  Mo.  467,  4  SW 
135;  Kronenberger  v.  Hoffner,  44  Mo. 
18S;  Mellon  T.  Hammond,  IT  Mo. 
ISl;  UcGlll  V.  Somers,  16  Mo.  80: 
Campbell  t.  Clark,  8  Mo.  663;  O'Nell 
V.  St  Loals,  8  Mo.  A.  416. 

Xebr. — Shaffer  v.  Murray,  80  Nebr. 
ise,  lis  NW  988:  Hum  v.  Alter,  80 
Nebr.  183.  118  NW  986;  Peterson  v. 
Skjelver.  43  Nebr.  668,  62  NW  48; 
Thompson  v.  Karris,  40  Nebr.  230,  68 
NW  7i2^john80n  V.  FreSton.  9  Nebr. 
474  4  nW  83. 

N.  H. — Cunningham  v.  Curtis,  57 
N.  H.  157:  Kennfaton  v.  Hannarord, 
BS  N.  H.  iM;  Qrlffln  v.  Blxby,  12  N. 
H  4G4,  87  AmD  225. 

N.  J.— Piatt  V.  Rente,  49  N.  J.  L. 
671,  10  A  283:  Curtts  v.  Aaronson. 
49  N.  J.  68.  T  A  886.  60  AmR  6S4; 
feJbfleisch  T.  aundard  Oil  Co.,  43 
N.  J.  L.  269;  Smith  V.  Negbauer,  42 
N.  J.  L.  SOS  [rev  on  other  crounds 
44  N.  J.  U  <72];  Jackson  Perrlne, 
35  N.  J.  Lu  187;  Opdyke  t.  Stephens. 
nH.J.U  88;  McCuUough  v.  Abse- 
con  Beach  Land.  etc..  Co.,  48  N.  J. 
^  170.  21  A  481  [aff  49  N.  J.  Eq. 
HI,  2t  A  4851. 

V.  U.— Upton  T.  Santa  RiU  HIn. 
Co..  14  N.  H.  96.  89  P  27S. 

N.  Y  — White  Williams.  48  N.  T. 
344  [rev  48  Barb.  8221:  Oreen  t. 
Horn.  128  App.  DiT.  ««.  tl«  NTS 
»S;  Lcrrelor  v.  TleUen,  4?  Hun  821: 
Oreer  New  Tork  Cent,  etc,  R.  Co., 
37  Hun  848;  Seaman  v.  Hogeboom, 

II  Barb.  398:  Smith  V.  HeAlltster,  14 
^b.  484;  Jones  V.  Carrol!,  6 
Thomps.  A  C.  681;  Mattlage  v.  New 
Tork  El.  R.  Co.,  14  Misc.  291,  36 
NTS  704  [aff  167  N.  Y.  708  mem,  62 
NE  1124  momi:  Wendell  v.  Jackson, 
K  Wend.  183,  22  AmD  686;  Jackson  v. 
punp,  1  Cow.  605:  Town  v.  Need- 
bam,  3  Paige  646,  24  AmD  246. 

,  N.  C— Allison  V.  Kenlon,  168  N.  C. 
582.  79  SE  1110:  Norwood  v.  Cran- 
twa.  114  N.  C.  613,  19  SE  849: 
I'fwIeH  V.  Reavls,  109  N.  C.  417,  13 
SE  930;  West  T.  Shalr.  67  N.  C.  488; 
Salrct  V.  Hartman,  U  N.  C.  199; 


Laughter  v.  Biddy,  46  N.  C.  469; 
Hough  V.  Home,  20  N.  C.  806;  In- 
gram V.  Colflon,  14  N,  C.  620;  Doe  v. 
Rascoe,  10  N.  C.  21;  Den  v.  Oreen. 

9  N.  C.  218;  Carroway  v.  WltherliiK- 
ton,  4  N.  C.  694;  Johnston  v.  House, 
3  N.  C.  491;  Smith  T.  Murphey,  8  N. 
C.  382;  Witherspoon  v.  DUudu,  1 
N.  C.  66. 

Oh.~Aiseire  t.  Hulse.  6  Oh.  634, 
Wright  170. 

Okl. — Seward  t.  Casler,  24  Okl. 
276,  108  P  740. 

Or. — Johns  V.  Pendleton,  66  Or. 
182,  138  P  817,  134  P  312,  46  LRANS 
990,  AnnCaJll916B  464;  Trinwith  t. 
Smith,  42  Or.  239,  70  P  816;  Kanne 
y.  Otty,  26  Or.  631,  26  P  687:  Hale 
V.  Cottle,  81  Or.  880,  28  P  90i:  An- 
derson V.  MoCormlek,  18  Or.  801.  22 
P  1062. 

Pa,— ^rler  t.  Pennsylvania  Coal 
Co..  128  Pa.  79,  18  A  480;  Lodge  V. 
Bamett,  46  Pa.  477:  Mills  v.  Bu- 
chanan, 14  Pa.  69;  Hall  v.  Powel,  4 
Serg.  &  R.  468,  8  AmD  722;  Rook  V. 
Qreenwalt,  17  Fa.  Co.  642;  Henry  v. 
Dunlap,  21  LancLRev  289;  Zlllmer  v. 
Fauset.  84  PlttsbLegJNS  353;  Lang 
V.  Shields,  32  PlttsbLegJNS  26. 

R.  I. — Co-operative  Bldg.  Bank  v. 
Hawkins,  80  R.  I.  171,  78  A  61?. 

S.  C. — ^Nelson  T.  Frlerson,  12  S.  C. 
L.  232. 

Tenn.— X<«wlB  T.  Oakley,  10  Helek. 
483. 

Tex. — Thatcher  v,  Matthews,  101 
Tex.  122,  105  SW  817;  Davis  v.  Bay- 
lor, 19  SW  528;  Johnson  v.  Archi- 
bald, 78  Tex.  96,  14  SW  266,  22 
AmSR  37;  MoAnlnch  v.  Freeman, 
69  Tex.  446,  4  SW  369;  OeraM  v. 
Freeman,  68  Tex.  201,  4  SW  2S6; 
Davis  V.  Smith,  61  Tex.  18;  Robinson 
V.  Doss,  68  Tex.  406;  Johns  v. 
Schuts,  47  Tex.  678;  Welder  v.  Hunt, 
34  Tex.  44:  Robertson  v.  Mosson,  26 
Tex.  248;  Wm.  M.  Rice  Inat  for  Ad- 
vancement, etc.  V.  Gieeeke,  <CIv.  A.) 
164  SW  612  (state);  Byrd  v.  Lang- 
beln,  (Civ.  A.)  136  SW  206;  Ram- 
seour  v.  BalL  69  Tex.  Civ.  A.  285. 
125  aw  690:  Weston  v.  Meeker,  (Civ. 
A.)  109  SW  461;  Coiighran  v.  AI- 
derete,  (Civ.  A.)  26  SW  109.  Com- 

Sare  Bell  v.  Preston,  19  Tex.  Civ.  A, 
75,  47  SW  876.  763  (holding  that 
the  rule  that  marked  trees  and  lines, 
when  found  on  the  ground  and  Identi- 
fied, control  calls  for  courses  and 
distances,  has  no  application  where 
the  survey  was  not  made  on  the 
ground,  but  was  copied  from  other 
surveys) . 

Utah.— aiaugue  t.  Salt  Lake  City, 
42  UUh  89>  129  P  429  (holding,  how- 
ever, that  a  finding  merely  that  a 
lot  Are  by  ten  rods  Is  bounded  by  a 

Sloket  fence  does  not  refer  to  the 
ence  aa  a  monument,  and  bene*  can- 
not extend  the  lot  beyond  the  five 
by  ten  rods  called  for). 
Vt— Church  v.  Stiles,  69  Vt  848, 

10  A  674;  CUry  v.  MeOlynn,  46  Vt 
847:  Keanan  v.  Cavanaugh,  44  Vt. 
268:  Barnard  v.  Russell,  19  Vt.  334. 

W.  Va. — State  v.  Herold,  86  SE 
788;  Lyons  v.  Fairmont  Real  Est. 
Co.,  71  W.  Va.  764,  77  SE  B26;  South 
Penn  Oil  Co.  v.  Knox,  68  W.  Va.  262, 
69  STS  1020;  Mays  v.  Htnchman,  67 
W.  Va.  602.  60  SE  823. 

Wis. — Brew  v.  Nugent,  186  Wis. 
336.  117  NW  818;  Miner  v.  Brader.  66 
Wis.  637,  27  NW  313;  Lampe  v. 
Kennedy,  49  Wis.  601.  6  NW  311; 
Du  Pont  V.  Davis,  80  Wis.  170;  Vro- 
man  v.  Dewey,  23  Wla  680;  Gove  v. 
White.  20  Wis.  425. 

N.  B. — Cox  v.  Day,  18  DomLR  290, 
12  EaatLR  624. 

Ont. — Marra  v.  Davidson,  26  U.  C. 
Q.  B.  641. 

[a]  An  nnmaAed  line  Is  not  a 
natural  or  artificial  monument  and 
does  not  when  called  for  in  a  deed 


overcome  a  call  for  dlatance.  Dol- 
phin v.  Klann,  246  Mo.  47'^  151  SW 
966;  Guitar  v.  St.  Clair.  288  Mo.  617, 
142  SW  291:  Koch  v.  Gordon,  281  Mo. 
645.  133  SW  609. 

79.  See  supra  |  128. 

80.  Howe  v.  Bass,  2  Mass.  880,  8 
AmD  69. 

SI.    Sea  cases  infra  this  note. 

[a]  Ha  gsasvaL— Where  the  call 
in  a  description  in  a  deed  Is  for  a 
line  running  to  a  fixed  monument, 
namely,  "the  Intersection  of  Court 
House  street  and  Flower  street 
being  the  northeast  corner  of  block 
V,"  the  line  would  be  carried  to  this 
point  whether  the  distance  required 
to  do  this  was  more  or  less  than 
that  named  In  the  deed;  hence  such 
description  will  control  the  courses 
and  distances  as  stated  In  the  deed. 
Blrk  V.  Hodgklns,  169  Cal.  576,  114 
P  822. 

[b]  Oorenuasnt  marvTm, — (1) 

The  rule  that  monuments  control 
courses  and  distances  applies  to 
discrepancies  In  government  surveys 
between  the  courses  and  distances 
and  the  witness  trees  called  for  In 
the  field  notes.  Weaver  v.  Howatt, 
161  Cal.  77,  118  P  619;  England  v. 
Vandermark.  147  111.  76,  36  l^E  466. 
(2)  Where  the  existence  of  the  orig- 
inal government  comer  Is  estab- 
lished at  a  certain  point  by  sufH- 
ctent  evidence,  its  authenticity  can- 
not be  overcome  by  showing  that  the 
location  Is  not  at  the  distance  from 
other  monuments  Indicated  by  the 
field  notes  of  the  original  survey. 
Shaffer  v.  Murray,  80  Nebr.  186,  118 
NW  988;  Hum  v.  Alter,  80  Nebr  188, 
118  NW  988. 

tc]  MoBWaesla  la  a  voyel  graat 
prevail  over  a  description  by  courses, 
distances,  and  area  where  a  discrep- 
ancy exists.  Spreckels  v.  Brown, 
212  U.  S.  20S,  29  SCt  266,  63  L.  ed. 
476. 

[d]  Whsvs  laaA  la  sold  br  nam- 
bsr  of  lot  aafl  raafe,  the  range  and 

lot  lines  are  referred  to  as  monu- 
ments, and  when  found  are  to  govern 
and  control  distances.  Warren  v. 
Pierce,  6  Me.  9,  19  AmD  189. 

[e]  Stakes. — Courses  and  dis- 
tances In  a  boundary  description  are 
controlled  by  calls  for  stakes.  Smith 
v.  Smith,  110  Mass.  302;  Thatcher  v. 
Matthews,  101  Tex.  122,  106  SW  817; 
Werkhelser  v.  Foard,  (Tex.  Civ.  A.) 
108  SW  9B3;  CTampbell  v.  Seattle.  69 
Wash.  612,  110  P  646. 

8S.  v.  a— Chjnoweth  I&Mkell. 
8  Pet.  92,  7  L.  ed.  614. 

Ky. — Preston  t.  Bowmar,  8  Bibb 
498. 

Me. — ^Whltcomb  t.  Dutton,  89  He. 
812,  88  A  87;  Chandler  v.  MoCard,  38 
Me.  684;  Reaton  y.  Hodges,  14  He. 
68.  80  AmD  781  and  note. 

Md.— Budd  T.  Brooke,  8  Olll  198, 
48  AmD  821. 

Mass.— Wilson  v.  Hlldreth,  118 
Hasa.  B78. 

Ho.— Hoffman     RIehl,  87  Mo.  SB4. 

N.  Y. — Seaman  r.  Hogeboom,  21 
Barb.  398. 

N.  C. — Brown  v.  House.  118  N.  C. 
870,  24  SE  786;  Cansler  v.  Fits,  50 
N.  C.  424;  Harry  v.  Graham,  18  N.  C. 
76.  27  AmD  221 

S.  D. — Hanson  v.  Red  Rock  Tp., 
4  S.  D.  358.  67  NW  11. 

Tex. — Tippen  UeCampbell,  <CIt. 
A.)  26. SW  «47. 

Vt.— Bagley  v.  Morrill,  48  Vt  94. 

"The  rule  thatflxed  monuments  will 
control  courses  and  distances  only 
prevails  when  the  boundaries  are 
fixed  and  known,  and  unquestioned 
monuments  exist;  but  where  the 
boundary  la  not  fixed  and  known, 
and  the  location  o1*  monuments 
themselves  Is  uncertain^  .or  left  In 
doubt  by 
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the  surveyor  will  not  take  procedence  over  courses 
and  diatfuiceB.'"  So'  the  rule  applies  only  to  such 
monuments  as  are  mentioned  in  the  conveyance. 
Where  no  monuments  are  mentioned  in  the  convey- 
ance, the  courses  and  distances  mentioned  therein 
are  controlled  by  monuments  erected  later."^  So  as 
in  the  case  of  natural  monuments,^  it  is  essential 
that  the  call  for  the  artificial  object  should  be  given 
as  a  locative  call,  and  that  it  should  not  be  merely 
descriptive  or  incidental,^  although  it  has  been  held 
that  a  mere  conflict  in  the  evidence  as  to  the  iden- 
tity of  monuments  does  not  preclude  the  applica- 
tion of  this  mle.*^ 

[$  141]  (4)  Exceptioiu  to  Bale.  The  rule  that 
monuments  control  courses  and  distances  is  merely 
a  rule  of  construction  to  ascertain  the  intention  of 
the  parties.^  And  as  in  the  case  of  natural  bound- 
aries,^ the  general  rule  that  artificial  monuments 
will  control  courses  and  distances  is  subject  to  ex- 


eeptions  uid  does  not  ai^tly  if  it  is  c^arait  that 
the  monuments  are  inaoted  by  mistakef***  or  were 
laid  down  by  eonjecture,"^  or  where  otherwise  the 
apparent  intent  of  the  parties  would  be  defeated."* 

[$  142]  e.  Over  Qnantity.  Where  lands  are 
described  in  an  entry,  patent,  or  conveyance  both  by 
artificial  monuments  or  marks  and  by  quantity,  the 
call  for  quantity  yields  to  the  more  defiiiite  call  for 
monuments  and  nurks,  in  ease  of  eonfliet.**  "This," 
it  has  been  said, "  is  a  fixed  mle  of  constractioiiy  and 
a  rule  of  ;property  aa  old  as  the  common  law ;  and 
neither  weight  nor  effect  is  ever  given  to  a  descrip- 
tion in  terms  of  quantity,  except  for  the  purpose  of 
relieving  some  otherwise  irremediable  ambiguity  in 
the  more  particular  description/'" 

[$  143]  6.  Oontrol  of  Haps.  FUts.  and  Field 
Notes — a.  In  QeneraL  Where  maps,  plats,  or  field 
notes  are  referred  to  in  descriptions  of  land,  they 
are  to  be  r^arded  as  incorporated  into  the  descrip- 


and  distances  will  be  considered  In 
fixing'  the  boundaries."  Hanson  v. 
Red  Rock  Tp.^  i  8.  D.  858,  366,  67 
NW  11.  To  same  effect  Chinoweth 
V.  Haskell,  8  Pet.  (U.  S.)  92,  7  Lu  ed. 
614. 

ta]  AppUuUon  of  ml*.— Streets 
wnlch  are  well  defined  and  desis- 
nated  by  some  natural  and  artldclal 
monuments  must  govern  course  and 
distance  In  flxing  the  boundaries  of 
land;  but  streets  which,  in  the  in- 
fancy of  a  city  or  town,  are  only 
undefined  portions  of  land  dedicated 
to  public  use,  themselves  requiring 
to  oe  located,  would  furnish  very 
uncertain  truldes  In  arrivlns  at  the 
boundaries  of  other  lands.  I>oe  v. 
Riley,  28  Ala.  164,  6E  AmD  334.  To 
same  effect  Church  v.  Steele,  42 
Conn.  69. 

[b1  SvUettM  held  appUmbU  to 
identtfr  mouumsnt,! — Where,  on  the 
Issue  of  the  location  of  boundary 
lines  of  lots  or  blocks  in  platted 
lands.  It  appeared  that  the  original 
markings  had  been  removed  many 
years  before  the  controverey  arose, 
evidence  of  the  construction  of  a 
fence  designed  to  be  on  a  boundary 
line  at  a  time  so  near  that  of  the 
original  survey  as  to  render  it  prob- 
able that  the  original  markings  were 
then  in  place,  or  their  location  read- 
ily ascertainable,  together  with  evi- 
dence of  acquiescence  In  the  location 
of  the  fence  for  thirty  or  forty 
years,  and  that  a  stone  existed  at 
one  end  of  such  fence  some  years 
after  it  was  constructed,  which  was 
regarded  as  a  landmark,  warranted 
the  conclusion  that  the  fence  formed 
the  disputed  boundary,  notwithstand- 
ing the  evidence  of  a  surveyor  who, 
by  measurements  from  monuments 
located  some  distance  from  the  vicin- 
ity and  supposed  by  htm  to  be  monu- 
ments set  In  making  the  original 
survey,  established  the  contrary. 
Brew  T.  Nugent,  186  Wis.  836,  117 
NW  813. 

83;.  Holdsworth  v.  Gates.  60  Tex 
Civ.  A.  347,  SSlj^lO  8W  637  (where 
It  was  said:  "The  moment  that  tt 
Is  ascertained  that  a  stake  or  other 
artificial  object  called  for  was  not 
placed  In  its  position  by  the  sur- 
veyor, but  is  merely  an  ofllee  call, 
it  iB  robbed  of  Its  importance,  and 
course  and  distance  would  be  of 
equal  dignity  with  IL  and  when  a 
call  for  course  and  distance  main- 
tains the  Integrity  of  an  older  sur- 
vey tt  will  take  precedence  over  the 
fictitious  call  for  an  artificial  ob- 
ject"). 

84.    Talbot  V.  Smith,  66  Or.  117, 
107  P  480.  108  P  126. 
[a]    Vnmentionsd  monmients^- 

Where  in  the  original  survey  by  co- 
tenants  for  the  purpose  of  partition, 
the  lines  between  the  lots  were  lo- 
cated by  artiflcial  monuments  which 
were  hidden,  but  no  reference  thereto 
was  made  in  the  plat,  the  description 
of  the  lots  therein  being  merely  by 
courses  and  distances.  It  was  held. 


as  between  one  of  the  cotenants  and 
a  grantee  of  a  lot.  whose  deed  re- 
ferred to  the  plat  for  a  description, 
and  who  was  unaware  of  the  exist- 
ence of  the  monuments,  that  the 
courses  and  distances  therein  called 
for  controlled  the  monuments. 
Whitehead  v.  Atchison,  136  Mo.  486. 
87  SW  928.  See  also  Kashman  v. 
Parsons,  70  Conn.  295,  39  A  179 
(where  It  was  held  that  fences  not 
referred  to  In  a  deed  cannot  control 
the  distances  therein  stated). 

85.    See  supra  I  131. 

Se.  Hanson  v.  Red  Rock  Tp.,  4  S. 
D.  S68,  67  NW  11;  Jones  v,  Andrews, 
72  Tex.  5,  9  SW  170. 

87.  State  v.  King,  64  W.  Va.  846, 
610,  63  SE  468,  496. 

88.  Green  v.  Horn,  207  N.  T.  489, 
101  NE  430. 

89.  See  supra  J  124. 

SO.  Ferris  v.  Coover,  10  Cal.  689: 
Mathews  v.  Puralfull,  96  SW  803,  S9 
Kyl<  1001:  Mercer  v.  Bate,  4  J.  J. 
Marsh.  (Ky.)  334;  Robinson  v.  Doss. 
53  Tex.  496;  Ramseaur  v.  Ball,  69 
Tex.  Civ.  A.  286,  126  SW  690;  Jag- 
gers  V.  Stringer,  47  Tex.  Civ.  A.  671, 
106  SW  161. 

[a]  Xn  a  case  whars  bo  mistake 
eonld  Masonablr  be  supposed  in  the 
courses  and  distances  the  reason  of 
the  rule  was  held  to  fall  and  the 
rule  itdelf  was  not  applied.  Thus  a 
line  of  "one  foot  and  three  inches" 
in  describing  land  in  one  of  the  main 
streets  in  Boston  was  held  to  con- 
trol the  boundary  mentioned.  Davis 
V.  Ralnsford,  17  Mass.  207.  To  same 
effect  Hlglnbotham  v.  Stoddard.  72 
N.  Y.  94  laff  9  Hun  1). 

91.  Ralston  v.  Mcciurg,  8  Dana 
(Ky.)  338;  Robinson  v.  I>osb,  63  TeX. 
496:  Ramseaur  v.  Ball,  69  Tex.  Civ. 
A,  ^85.  126  SW  690. 

99.  Rudolph  V.  Sales,  105  SW  976, 
38  Kyli  475:  Brookman  v.  Kurzman, 
94  N.  T.  272,  66  HowPr  217:  Town- 
send  V.  Hayt,  61  N.  Y.  666;  Danslger 
V.  Boyd.  63  N.  Y.  Super.  398.  66  N. 
Y.  Super.  637.  12  NYSt  64;  Lawson 
V.  Murden,  60  Misc.  163,  112  NYS 
140;  Miller  t.  Graham,  40  Pa.  Suiter. 
307;  Nlssl^  v.  Moealeln,  23  Pa. 
Super.  119.  8e«  also  Hamilton  v. 
Poster,  46  He.  82;  Hurdock  v.  Chap- 
man, 9  Gray  (Mass.)  166;  BufCalo, 
etc.,  R.  Co.  V.  Stigeler,  61  N.  Y.  848 


(all  recognising  the  rule). 

Sal  noa 
I  distances  In  a  patent,  whereby  tt 


the  calls  for  courses 


will  embrace  even  more  than  the 
two  hundred  acres  which  It  calls  for, 
will  prevail  over  the  call  for  a  stake 
fn  the  boundary  of  another  patent, 
which  Is  but  a  stake  line,  as  the  ter- 
minus of  a  line,  which  will  Involve 
the  extension  of  such  line  from 
eighty  poles,  as  called  for,  to  three 
hundred  and  eighty-five  poles,  and 
cause  the  patent  to  embrace  eight 
hundred  and  twenty-seven  acres. 
Mathews  v.  Pursifull.  96  SW  808.  89 
KyL  1001. 

93:  XT.  S. — Spreckels  v.  Brown,  212 
U.  S.  208,  89  set  866.  68  U  ed.  476. 


Ala. — Busbee  v.  Thomas,  176  Ala. 
423.  67  8  G87. 

CaL — Dutra  v.  Pereira,  186  CaL 
320.  67  P  281;  Mahon  v.  Rlcbardaon. 
60  Cal.  388. 

^^111.— CottlnSliam  t.  Parr.   98  IlL 

Ky.— Kendrlefc  v.  Burchett,  89  SW 
839,  28  Kyl<  848. 

La. — Leonard  v.  Forblnc.  100  Zm. 
220,  33  S  808.    See  also  Oasquet 
Conway,  4  La.  A,  (Orleans)  46. 

He. — ^Bmery  Fbwler,  38  Me.  99: 
Warren  v.  Pierce,  6  He.  9,  19  AmD 
189. 

Mass. — ^Hootes  t,  Comerford,  162 
Mass.  691,  26  NB  407,  88  AXoSR 
861. 

Minn. — Sandretto  v.  Whalsten.  124 
Minn.  831,.  144  NW  1089  (holding 
that  reference  to  a  county  road  as 
a  boundary  prevails  over  figures  as 
to  the  quantity  of  land  conveyed). 

N.  Y.— Green  v.  Horn,  128  App. 
DIv.  686,  112  NTS  993;  AUerton  v. 
Johnson,  3  Sandf.  Ch.  72. 

Tex.— Collins  v.  Warfleld.  (Civ.  A.> 
140  SW  107. 

W.  Va.— state  v.  King,  64  W.  Va. 
646.  68  SB  468. 

Wis.— McEvoy  v,  Loyd,  31  Wis.  142. 

[a]  Thus  (1)  It  has  been  held 
that  where  a  deed  to  a  lot  described 
the  property  as  beginning  at  a  cer- 
tain post  and  running  to  a  certAin 
street  line.  In  all  being  sixty  feet.  It 
was  the  intention  of  the  grantor 
merely  to  convey  the  land  between 
those  two  monuments,  and  not  an 
unconditional  sixty  feet.  McCrosky 
V.  Wilson,  144  Ky.  877,  138  SW  S79. 
(2)  And  In  a  description  in  a  deed 
the  words  "east  hair*  and  "west 
half,"  although  naturally  Implying 
an  equal  division,  may  lose  that  ef- 
fect where  It  appears  that  at  the 
time  the  deed  was  made  some  fixed 
boundary  or  monument  divided  the 
premises  somewhere  near  the  center. 
BO   that   the  words   referred  more 

firoperly  to  one  of  such  parts  than 
0  a  mathematical  division  which 
had  never  been  made.  "The  expres- 
sion In  the  deed  Is  controlled  by  the 
situation  existing  upon  the  premlsss 
themselves,  and  the  manner  of  their 
use  and  the  monuments  and  bounda- 
ries existing."  Peo.  v.  Hall.  43 
Misc.  117,  123,  88  NYS  27«_rafr  106 
App.  Dlv.  686  mem,  93  NTS  1142 
mem]. 

ib]  sxaot  trtatement  of  qoaatlty. 
lonuments  erected  as  bounds  by 
mutual  consent  control  all  state- 
menta  in  the  deed  even  aueh  as 
"containing  exactly  one  acre  and  a 
half."    Emery  v.  Fowler,  88  He.  99. 

IcI  Where  land  Is  eonvesred  ae- 
oordtng  to  the  govemmoat  Aesortp- 
tion  and  the  monuments  established 
by  the  original  surveys  can  be 
found,  these  are  controlling,  al- 
though the  division  may  exceed  or 
fall  short  of  the  requisite  number  of 
acres.  UcSvoy  v.  Lioyd.  81  Wis.  142. 
•4.   Busbee  v.  Thomas.  176  Ala. 


For  later  cases,  dereiopiBeata  and  ohangee  in  the  law  see  cumulative  Annotations,  same  tltl 
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tun^**  and  they  stand  on  the  rame  footing  M  numn- 
meDts,**  and  in  ease  of  a  eonfliet  of  ealla  the  usual 
rules  of  eoqstmeUon  are  to  be  allied  and  thoae 
calls  which  are  most  certain  and  definite  or  most  in 
aeeord  irith  the  tme  intent  of  the  parties  are  to  be 
adc^ted.*'  According  to  the  Tught  of  anthority,  if 
there  is  any  ineonsisteney  between  the  plat  and  field 
notes,  the  plat  most  eontroL"  There  ar^  however, 
some  decisions  which  hare  adt^jited  the  eontrazy 
view.* 

[i  144]  b.  Over  OaOa  for  AdJ<dnm.  In  ease 
of  8  conmet  between  a  call  for  adjoinera  and  a  map 
or  pUji  referred  to  in  the  descriptum  of  land,  the 
map  or  plan  will  or^arily  govern.^  But  a  map 
not  refrared  to  in  tly  eonveyanee  cannot  control  a 
nil  for  adjoiners.'  And  where  there  is  a  deserip- 
tion  by  adjoiners,  which  is  certain  and  definite,  and 
sbont  which  there  can  be  no  dispute,  th»  descrip- 
tion will  control  in  another  description  by  map, 
where  the  map  ia  not  attached  to  tiie  deed,  has  never 


been  recorded,  and  was  not  shown  ever  to  have  been 
seen  by,  or  ciUled  to  the  attrition  of,  the  grantees.' 

[i  146]  e.  Over  Metes  and  Bonndf.  Maps, 
plata,  or  field  notes  may  control  a  deeeription  by 
metes  and  bounds;*  but  that  call  will  be  adopted 
which  has  the  greater  certainty  and  is  more  in  ae- 
eord with  the  supposed  intent  of  the  parties.' 

[%  146]  d.  Orar  Oonnea  andf  Dirtanoes.  Where 
in  a  description  ot  land  a  reference  is  made  in  the 
instrument  by  which  it  is  granted  to  a  map,  plat, 
or  to  field  notes,  together  with  calls  for  courses  and 
distances,  the  latter  will  generally  yield  to  the 
former,  in  case  there  is  a  ctmfiiet  or  discrepancy  be- 
tween them,  and  will  control  the  location  of  the 
boundary.*  A  map  or  plan  referred  to  in  a 
eonveyanee  stands  on  the  same  .footing  as  a 
monument.*  However,  as  in  the  ease  of  other  monu- 
ments heretofore  considered,'  the  rule  is  not  one  of 
universal  application  but  is  subject  to  exceptions.* 

[%  147]   6.  Over  Qaantity.  Calls  for  quantity 


423,  432,  67  S  687  (p«r  SomervllI«, 

'' 96.  Boehner  v.  Hlltte.  46  N.  S. 
:3).  254  [quot  Cyc].    And  sett  supra 

1  SO. 

M.  Wtlaon  V.  Chicago  Lumber, 
etc.  Co.,  US  Fed.  706.  74  CCA  62S. 

IT.  U.  S. — Parker  v.  Kane,  22 
How.  1,  16  L.  ed.  266:  Scalfe  v.  West- 
ern Nortb  Carolina  Idind  Co.,  00 
Fed.  288.  66  CCA  47. 

CaL— Hudson  t.  Irwin,  SO  Cal.  460: 
Powers  V.  Jackson,  60  CaL  426;  Mayo 
T.  Uaseanx,  SS  CaX.  442;  Vance  v. 
Fore,  24  CaL  426. 

Ga— Snramerlln  v.  Hesterly,  20 
Ga.  SS9.  U  AmD  689. 

lU.— UcCllntock  T.  Rosers,  11  HL 
2i».  _ 

Ky.— steels  v.  Taylor,  8  A.  R. 
Mush.  226.  is  AmD  161. 

Ll— Uilllkln  T.  Hlnnls,  12  La. 
S2». 

Me.— Haynes  Tounv,  S<  Me.  667; 
Lfncoln  v.  Wilder,  26  He.  166;  Ken- 
nebec PurcbaM  Tiffany,  1  Me. 
211  10  AmD  60. 

Hasa— Morse  t.  Rowers,  IIS  Mass. 
ST!;  Davis  V.  Rainsford.  17  Mass. 
207:  Lunt  V.  Holland.  14  Mass. 
141. 

Mich.— Bower   v.  Barl,   IS  MlOh. 

»T. 

Ho.— McKinney  v.  Doane,  166  Mo. 
21".  G6  SW  804:  Dolde  v.  Bodlcka, 
49  Ka  98  •  Union  R,  eifc,  Co.  v. 
Skinner,  9  Mo.  A.  189. 

X.  C.—Llterary  Fund  v.  Clark,-  II 
S.  c.  58. 

Pa.— Birmlnsluun  v.  Anderson,  48 

Pa.  253. 

Tenn.-^Bell  v.  Hickman.  6 
Humphr.  898. 

Tel. —  Schaeffer  v.  Berry.  62  Tex. 
7(S:  BoEress  V.  Allen,  (Clv.  A.)  66 
SW  195  [aff  «4  Tex.  83,  S8  BW  838]; 
Rains  V.  Burleson.  7  Tex.  Civ.  A. 
Ilk  26  SW  982,  26  SW  1008. 

wla— lAmpe  v.  Kenni^,  4S  Wis. 

N.  S.— Boehner  v.  Hlrtle,  46  N.  S. 
Ml.  154  tquot  Cyc]. 

{al  wnen  the  maiks  of  the  rov- 
•noBeBt  survey  are  ohUterated,  and 

the  comers  cannot  be  located  by 
vltnessea.  the  measurements  indi- 
cated in  the  fleld  notes  of  the  sur- 
vey control.  Stanralr  v.  Roads,  41 
Va8h.  683,  84  P  406. 

[b]  A  mistake  In  the  oalls  of  a 
piteat  may  be  oorreoted  (1)  by  ref- 
erence to  the  plat  and  certificate  of 
3un-ey.  The  survey  Is  a  matter  of 
record,  and  of  equal  dignity  with  the 
patent.  Hall  v.  Pratt.  142  Ky.  661, 
SU,  134  SW  900:  Morgan  v.  Lewis, 
92  SW  970,  29  KyL  197;  Bell  County 
l^nd,  etc,  V.  Hendrlckson,  68 
SW  842,  24  KyL  371;  Patrick  v, 
Spradlfn.  42  SW  919,  19  KyL  1038; 
Mercer  v.  Bate,  4  J.  J.  Marsh,  (Ky,) 
iU;  Bruce  v.  Taylor,  2  J.  J.  Marsh. 
(Ky.)  160;  Alexander  V.  Lively,  6  T. 
B.  Mon,  (Ky.)  169,  17  AmD  60; 
Steele  v.  Taylor.  3  A.  K.  Marsh. 
fKr.)  225,  18  AmD  151.  (2)  "But  It 
most  first  appear  that  the  mistake 


is  in  the  patent  as  issued.  If  noth- 
ing else  appears  In  a  'call'  patent 
— that  Is.  one  whose  comers  are 
all  stakes,  or  all  but  one,  or  whose 
lines  were  not  run  out  and  marked 
at  the  time,  except  a  discrepancy  be- 
tween the  flgrure  made  by  plattlner 
the  patent  calls,  and  the  surveyor's 
plat.  It  la  not  proof  of  a  mistake  in 
the  patent.  It  1b  as  apt  to  be  a  mis- 
take in  the  surveyors  plat.  It  Is 
not  suacgesf  ed  in  this  case  that ,  the 
calls  In  the  patent  and  those  In  the 
surveyor's  certificate  are  different. 
The  surveyor's  plat  Is  of  equal  dig- 
nity with  hla  other  eertffled  work, 
but  not  superior."  Hall  v.  Pratt, 
supra. 

[c]  VBitsd  nates  patents^Where. 

as  In  a  patent  from  the  United 
States,  the  land  Is  only  described  In 
the  conveyance  by  numbers  and 
quarters,  the  court  will  look  at  the 
plat  and  fleld  notes  of  the  public 
survevs  In  order  to  loeate  the  land, 
and  these  are  considered  as  part  of 
the  patent  itself.  HeCllntook  v. 
Rqnrs,  11  HI.  Z7B. 

SB.  Beaty  v.  Robertson,  120  Xnd. 
689,  80  NB  70«  tfoU  Doe  v.  Hlldreth. 
2  Ind.  274,  281,  and  quotina  the  fol- 
lowing language  from  that  opinion: 
"It  [the  plat]  represented  the  Unss 
and  corners  as  fixed  t»r  the  sur- 
veyor-general, and  by  which  the  land 
was  sold;  and  the  law  declares  that 
the  comers  and  boundaries  as  re- 
turned by.  not  to,  that  officer,  shall 
be  the  corners  and  boundaries  "1; 
Comettv.  Dixon.  11  SW  660,  11  KyL 
316;  Hanson  v.  Rice,  88  Minn.  273,  92 
NW  982  [citing  with  approval  Beaty 
V,  Bobertson,  supra]  (holding  that 
where  there  Is  a  variance  between 
the  meander  Ihie  established  by  the 
surveyors,  as  shown  by  the  ortlclal 
plat  of  the  survey  and  the  fleld 
notes,  the  former  controls):  Haley 
Martin,  86  Miss.  698,  38  3  99  (where 
it  was  said:  "It  Is  questionable  If 
any  man  buying  by  a  recorded  map 
would  bother  about  field  notes"). 

9S.  Harrington  v.  Boehmer,  134 
Cal.  196,  199,  66  P  214,  489  (where 
It  was  said:  "Where  there  la  a  dis- 
crepancy between  field  notes  and  a 
plat,  the  latter  being  made  from  the 
former,  and  the  former  being  the 
better  evidence  as  to  where  the  line 
was  run  In  the  field,  the  plat  must 
give  way  to  the  fleld  notes");  LMlls 
V.  Urrutia,  9  Cal.  A.  557.  99  P  992. 

1.  Magoun  v.  Lapharo,  21  Pick. 
( Mass. )  136;  Provl  nee  v.  Crow,  70 
Pa.  199.  Compare  Atkinson  v.  An- 
derson 14  S.  C.  L.  223  (where  It  was 
held  that  a  vrant  must  follow  the 
line  of  an  adjacent  tract  called  for 
as  its  boundary,  however  much  it 
may  meander,  although  it  Is  repre- 
sented as  a  straight  line  In  the  sur- 
veyor's plat). 

8.  Allaire  v.  Keteham,  66  N.  J. 
Ek|.  168,  35  A  900. 

3.  Post  Hill  Impr.  Co.  v.  Brande- 
gee,  74  Conn.  338,  60  A  874. 

4.  U.  S.  v.  Sutter,  21  How.  (U.S.) 


170,  16  L.  ed.  119;  Uncoln  v.  Wilder, 
29  Me,  169;  Ide  v.  Pearce.  9  Gray 
(Mass.)  850. 
[a]    A  dsslgaalloa  of  lots  to  aam- 

btx  on  a  map  (1)  will  control  a  de- 
scription by  metes  and  bounds.  Inter 
City  Realty  Co.  v,  Newman,  128  App. 
Dlv.  196,  112  NTS  481:  Davidson  v. 
Arledge,  97  N.  C.  m,  2  SB  278' 
Cook  V.  Hensler,  67  Wash.  282.  107 
P  178,  (2)  But  where  lands  are  In- 
correctly described  by  govemment 
numbers,  but  correctly  by  metes  and 
bounds,  the  latter  description  con- 
trols. Chadwlck  V.  Carson,  78  Ala. 
116. 

L  Cannon  v.  Bmmans,  44  Minn. 
294,  46  NW  266;  Coles  v.  Yorks.  36 
Minn.  388.  31  NW  263:  Rutherford 
V.  Tracy,  46  Mo.  32B,  8  AmK  104, 

[a]  A  pvrohaser  of  govemmsnt 
laada  acquires,  by  his  patent,  title 
to  all  of  the  land  embraced  within 
the  boundary  lines  of  the  tract  pur- 
chased, even  though  the  survey  Is 
Inaccurate,  for  the  boundaries,  when 
found,  must  control  the  notes  and 
plat  of  survey.  Lewen  v.  Smith,  7 
Port-^^^Ala.)  428;  Sawyer  v.  Cox,  62 

a.  Cal.— Tance  v.  Fore,   24  Cal. 
426. 

Me. — ^Heaton  v.  Hodges,  14  Me.  66, 
80  AmD  721  and  note. 

Minn. — ^Nicolln  v.  Schnetderhan.  37 
Minn.  63,  83  NW  33;  Coles  v.  Torks. 
36  Minn.  888.  31  NW  868;  Colter  v. 
Mann,  18  Minn.  96, 

Miss. — 0*Herrin  v.  Brooks,  67  Miss. 
266,  «  S  844, 

N.  T. — Brown  v.  McBvey,  6  NTLeg 
Obs  19. 

Oh.— Wolfe  V.  Scarborough,  2  Oh. 

St.  261. 

Pa. -—Birmingham  v.  Anderson,  48 
Pa.  253. 

Tex, — Braumiller  v.  Burke,  (Clv. 
Af  173  SW  609. 

Wash. — State  v,  Whatcom  County, 
B  Wash,  426,  22  P  97,  776. 

[a]  Thva,  where  a  deed  for  a 
block  of  lots  describes  the  lots  as 
numbered  according  to  a  certain 
plan,  and  there  is  a  further  descrip- 
tion by  an  outside  boundary  of  tns 
whole  block  by  courses  and  dis- 
tances, and  there  is  an  inconsistency 
between  the  two  descriptions,  the 
courses  and  distances  of  the  out- 
side boundary  will  give  way  to  the 
measurements  of  Uie  plan  of  the 
lots.  Goldsmith  v.  Flllman,  33  Pa. 
Super.  44. 

7.  Wilson  V.  Chicago  Lumber, 
etc.,  Co..  143  Fed.  706,  74  CCA  529; 
Vance  v.  Fore,  24  Cal,  435;  Coles  v. 
Torks,  36  Minn.  288.  81  NW  363. 

8.  See  supra  SS  124,  141. 

9.  See  cases  infra  this  note. 

[a]  Oontrol  of  Intention, — Where 
the  evidence  shows  that  it  was  the 
Intention  of  the  parties  to  a  deed 
that  only  the  land  comprised  within 
the  description  by  course  and  dis- 
tance should  be  Included,  such  de- 
scription will  control  Mio-  by  num* 
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yield  to  maps,  plats,  or  field  notes  referred  to  in  the 
description  of  lands  entered,  patented,  or  con- 
veyed." 

148]  7.  Control  of  Oalls  for  Adjoiners— a. 
In  General  In  the  absence  of  calls  for  other  monu- 
ments, calls  for  adjoiners  will,  as  a  rule,  control 
other  and  conflicting  calls. Calls  for  adjoiners  are 
themselves  calls  for  monuments,^'  and  where  they 
are  certain,  they  are  monuments  of  the  highest  dig- 
nity." The  reasons  why  they  should  control  other 
conflicting  calls  are  the  same  as  in  the  case  .of  other 
monuments.'*   A  call  in  a  deed  for  an  adjoining 

ber  of  lot  and  block.  Mullaly  v. 
Noyes,  (Tex.  Civ.  A.)  28  8W  146. 

[t>]  InoUUntal  o»Ub,  noM  In  lUU 
BOtM  M  Boeb  la  pa«rtny,  unless 
BpedflcaUy  d«8tsnatea  tn  such  man- 
ner as  to  show  an  intention  to  make 
them  locative,  will  not  ordinarily 
have  precedence'  over  calls  for 
courses  and  dlatances.  Hanson  v. 
Red  Rock  Tp.,  4  S.  D.  368.  57  NW  IX. 

fc]  Whutm  an  original  plat  was 
not  the  result  of  aotnal  sarTej  (11 
and  there  were  oalpable  mistakes 
therein  in  the  calls  for  natural  or 
artiflc^l  monuments,  ciourses  .  and 
distances  will  be  permitted  to  pre- 
vail ovbr  such  monuments  In  lf>cat- 
Inr  the  plat.  Evans  v.  Weeks,  40 
8.  C.  L.  83.  (2)  It  has  been  held, 
howeTer,  that  the  fact  that  a  plat, 
aa  reeoraed,  does  not  correctly  state 
the  width  of  the  lot  does  not  pro- 
hibit its  lines  from  controlllns 
courses  and  distances,  where  the 
Intention  of  the  parties  Is  manifest. 
Liddle  V.  Blake,  ISl  Xowa  166.  106 
NW  649. 

[d]  Partial  swrer-— Where  a 
largre  tract  of  land  was  subdivided 
Into  a  number  of  lota,  and  a  plat 
thereof  was  made,  In  accordance  with 
which  deeds  were  executed,  and 
which  Is  referred  to  In  the  deeds  for 
the  description  of  the  Iota,  and  the 
exterior  lines  were  only  partially 
surveyed,  and  only  a  few  of  the  in- 
terior lines  were  actually  run,  and 
there  Is  Inconsistency  between  the 
plat  and  some  of  the  lines  so  sur- 
veyed, in  locating  any  lot  the  plat 
should  control  except  In  so  far  as  it 
Is  In  conflict  with  the  lines  actually 
run  and  marked  on  the  fr  round. 
Myllua  V.  Ralne-Andrew  Lumber  Co., 
60  W.  Va.  346.  71  SE  404. 

10.  Cal. — Somers  v.  McMordle.  99 
P  482. 

m. — ^Wadhams        fiwan,  109  JIL 
46. 

Iowa — Unord  v.  Wllklns,  83  Iowa 
110. 

Me. — Williams    v.    Spauldlng,  29 
He.  112. 

N.  T. — ^Weinheimer  v.  Ross,  80 
Mtsc.  269,  141  NTS  66;  Hathaway  v. 
Power,  6  Hill  453. 

Compare  Lamar  v.  Mtnter,  13  Ala. 
81   (discussing  the  rule). 

11.  Ky. — Church   v.   Macey,   1  A. 
K.  Marsh.  274. 

La,— KelloKK  v.  McFatter,  111  La. 
1087,  36  S  112. 

Mass. — Qoyette  v.  Keenan,  196 
Mass.  416,  82  NE  427;  Fercival  v. 
Chase.  183  Haas.  S71,  66  NB  800: 
Howe  v.  Baas,  2  Mass.  380,  3  AmD 
69. 

Mo, — (Illamorgan  v.  Hornsby,  94 
Mo.  83.  6  SW  661. 

N.  H.— Bailey  v.  White,  41  N.  H. 
837. 

K.  C— thila  V.  McGhee,  34  N.  C. 
332. 

Pa. — Qulnn  v.  Heart,  43  ^m.  337; 
Stroup  v.  McClosky,  2  Pa.  Cas.  427, 
10  A  421,  481. 

Tex. — Blffham  v.  McDowell,  69 
Tex.  100,  7  8W  816;  Moore  v.  Relley, 
68  Tex.  668,  6  SW  818. 

W.  Va.— Lewis   v.   Tates.   62  W. 
Va.  675.  69  SE  1073. 

[a]  Bffeot  of  Intarlooh  wltli  elder 
grant  I  A  tract  of  land  supposed  to 
lie  between  older  grants,  the  patent 
for  which  calls  for  lines  and  corners 
of  the  older  grants  on  one  side,  but 


which  makes  no  reference  to  those 
supposedly  lying  on  the  other  side, 
must  be  so  located  by  the  Jury  aa 
not  to  Ignore  the  location  of  the 
older  grants,  lines,  and  corners 
called  for  In  the  patent,  although  the 
location,  as  determined  by  the  monu- 
ments, cause  an  Interlock  with  the 
older  grants  on  the  Other  side  not 
called  for  In  the  description.  Lewis 
V.  Tatee,  62  W.  Va.  67^  69  SB  1073. 

la.  Bryant  v.  Maine  Cent.  R.  Co.. 
79  Me.  312,  9  A  736;  Perclval  v. 
Chase,  182  Mass.  871,  66  NE  800 
(where  it  was  said  that  the  land  of 
an  adjoining  proprietor  Is  a  monu- 
ment, within  the  rule  that  monu- 
ments govern  measurements  In  a 
deed,  and  It  seems  that,  if  such  a 
monument  is  changed  hy  adverse 
possession,  the  deed  line-  changes 
also).  See  also  Powers  v.  Orville 
Bank,  136  Cal.  486,  69  P  161;  Mellon 
V.  Hammond,  17  Ho.  191  (both  cases 
recognising  the  rule);  Oraybeal  v. 
Powers.  76  N.  C.  66  (where  the  court 
said:  "A  call  for  the  line  of  another 
tract  of  land  Is  'a  natural  bound- 
ary'"); C;herry  v.  Slade,  7  N.  C.  82, 
90  (where  the  court  said:  "Calling 
for  a  well  known  line  of  another 
tract,  denotes  the  Intention  of  the 

fiarty,  with  equal  strength,  to  call- 
ng  for  a  natural  boundary,  so  long 
as  that  line  can  be  proved").  And 
see  infra  t  141. 

13.  Miller  v.  Oninsky,  141  Cal. 
441,  66  P  868,  76  P  48. 

14.  See  supra  19  123,  128. 
IB.    State  V.  Herold,  (W.  Va.)  86 

SE  733. 

16.  Wilson  Lumber,  etc.,  Co.  v. 
Hutton,  etc.,  Co.,  152  N.  C.  637,  68 
SE  2;  Cherry  v.  Slade,  7  N.  C.  82; 
Maddox  v.  Penner,  79  Tex.  279,  16 
SW  237;  Ware  v.  McQuinn,  7  Tex. 
Civ.  A.  107,  26  SW  126. 

IT.  Coleman  County  v.  Stewart, 
(Tex.  Civ.  A.)  66  SW  383  (holding 
that  calls  and  lines  in  other  surveys 
not  mentioned  cannot  be  considered 
In  determining  whether  calls  for  dis- 
tance or  for  adjoining  surveys  shall 
control). 

18.  Slater  v.  Rawson,  1  Mete. 
(Mass.)  460:  Gregg  v.-  Hill,  82  Tex. 
406,  17  SW  838;  McCormack  v.  Craw- 
ford, (Tex.  Civ.  A.)  181  SW  486; 
Hamilton  v.  State,  (Tex.  Civ.  A.) 
162  SW  1117;  (3oodson  v.  Fltsgerald, 
(Tex.  Civ.  A.)  186  SW  696;  Texas 
Town-Site  Co.  v.  Hunnlcutt,  (Tex. 
Civ,  A.)  31  SW  630;  Layton  v.  New 
York,  etc..  Land  Co.,  (Tex.  Civ.  A.) 
29  SW  1120;  Arkansas  Pass  Coloni- 
sation Co.  V.  FUppen,  (Tex.  Civ.  A.) 
29  SW  818. 

19.  U.  S. — Bartlett  Land,  etc.,  Co. 
V.  Saunders,  103  U.  S.  316,  26  L.  ed, 
546;  Morrow  V.  Whitney,  96  U.  S. 
651,  24  L.  ed.  466. 

Conn.— Elliott  V.  Weed.  44  Conn. 
19:  RobertI  v.  Atwater,  43  Conn.  640. 

Fla. — Simmons  v.  Spratt,  20  Fla. 
495;  Hqgans  v.  Carruth,  19  Fla.  84. 

Ga. — Pord  v,  Williams,  78  Ga.  106; 
Riley  V.  Grtffln,  16  Ga.  141,  60  AmD 
726 

III.— Miller  V.  Beeler.  26  111.  163. 
Iowa. — Bayers  v.  Lyons,  10  Iowa 

249. 

Ky. — ^Rock  Creek  Property  Co.  T. 
Hill,  162  Ky.  824.  172  SW  671,  163 
Ky.  282,  172  RW  1199;  Louisville, 
etc..  R  Co.  V.  Elllston.  108  SW  868, 
32  KyL  1169;  Brashears  v.  Joseph, 


tract  of  land  as  a  monument  is  a  call  for  the  true 
location  of  the  tract  at  the  date  of  the  deed.*' 
Nevertheless,  in  order  that  they  may  have  control- 
ling effect,  they  must  be  established  and  well 
known,**  and  must  be  called'  for  in  the  conveyance." 
And  where  such  calls  are  manifestly  erroneous,  they 
will  be  disr^arded.** 

[$  149]  b.  Over  Oonrses  and  Distances — (1) 
Stat6inflnt  of  Knle.  As  a  general  rule,  in  locating 
boundaries,  calls  for  adjoiners  control  calls  for 
courses  and  distances.*'  Where  the  deed  calls  for 
the  lines  or  comers  of  an  adjoining  tract,  the  lines 

108  SW  307,  32  KyL  1139:  Alex&nder 
V.  Hill,  108  SW  226.  32  KyL  1147. 

La. — Brand  .v.  Daunoy,  8  Mart. 
N.  S.  169,  19  XmD  176. 

He. — Bryant  v.  Maine  Cent.  R.  Co., 
79  Me.  312,  9  A  736;  Hayn«s  v. 
Young,  36  Me.  667. 

Md.— Hllt  v.  McConnell.  106  Md. 
674,  68  A  199;  Heck  v.  kemka.  47 
Md.  68;  C:arroll  v.  Norwood,  6  Harr. 
A  J.  166;  Pennington  v.  BordI«y.  4 
Harr.  ft  J.  460. 

Mass. — George  v.  Wood,  7  Allen 
14;  Curtis  v.  Francis,  9  Cosh.  427. 

Mich.— Howell  HerrUI.  30  Mich. 
282. 

Mo. — Smith  V.  Catlln  iMd.  etc 
Co.,  117  Mo.  438.  33  8W  lOBS:  Whlt- 
telsey  v.  Kellogg.  38  Mo.  404. 

N.  H. — Cuanlngfaam  t.  Curtis,  57 
N.^H.  167;  Brack  v.  Tonng,  11  i7.  H. 

N.  J.-.PaanK«  ▼.  McYeli^  21  N. 
J.  L.  729. 

N.  T. — ^Northrop  v.  Snmiiov.  27 
Barb.  196;  Casey  v.  Xhinn,  67  N.  T. 
Super.  381,  8  NTS  306;  Cudney  V. 
Early,  4  Paige  209. 

N.  C — ^Yadkin  Lumber  Co.  v.  Bern- 
hardt, 162  N.  C.  460,  78  SE  485; 
Waters  v.  Dennis  Simmons  Lumber 
Co.,  164  N.  C.  233,  70  SE  284:  Bowen 
V.  John  L.  Roper  Lumber  Co.,  163 
X.  C.  366,  69  SE  268:  Mitchell  v. 
Welborn,  149  N,  C.  847,  63  SE  113; 
Rowe  v.  Cape  Pear  Lumber  Co.,  133 
N.  C.  433,  46  SB  830;  Bowen  v.  Cay- 
lord.  122  N.  C.  816,  29  SE  340;  Smith 
v.  Heedrlck,  98  N.  C.  210;  Cansler 
v.  Flte,  60  N.  C.  424;  Topping  v. 
Sadler,  60  N,  C.  867;  Corn  v.  Mc- 
Crary,  48  N.  C.  496;  Cherry  v.  Slade, 

7  N.  C.  82;    v.  Heritage,  i  N.  C, 

496;  Smith  v.  Murphey.  Tn.  C.  382. 

Oh.— Calhoun  V.  Price.  17  Oh.  St 
96. 

Pa. — Lehish  Valley  Coal  Co.  v. 
Beaver  Lumber  Co.,  208  Pa.  6S4,  68 
A  379;  Alrey  v.  Kunkle,  190  Pa,  196, 
42  A  633  [aff  7  Pa,  Super.  112.  6  Pa. 
Dlst.  1,  18  Pa.  Co.  6201:  Ake  v. 
Hason,  101  Pa.  17;  Koch  v.  Dunkel,  90 
Pa.  264;  Darrah  v.  Bryant  66  Pa.  69; 
Qulnn  V.  Heart.  43  Pa.  337;  Caldwell 
V.  Holler,  40  Pa,  160;  Tounkln  v. 
Cowan.  34  Pa.  198;  Hagerty  v,  Math- 
ers, 31  Pa,  348:  Cox  v.  Couch.  8  Pa. 
147;  Olbbs  V,  Brungart,  27  Pa.  Co. 
118. 

S,  C. — Connor  v.  Johnaon,  69  8.  C. 
lis.  87  SE  240. 

Tenn. — Phillips  v.  Crabtree,  <Ch. 
A.)  62  SW  787. 

Tex. — Maddox  v.  Fenner,  79  Tex. 
279,  16  SW  287;  Duff  v.  Moore,  68 
Tex.  270,  4  SW  630:  Woods  v.  Rob- 
inson, 68  Tex.  666;  Pordtran  v,  Ellis, 
68  Tex,  245;  Freeman  v.  Mahoney, 
67  Tex.  621;  Ragsdale  v.  Robinson, 
48  Tex.  379;  Bolton  v.  Lann,  16  Tex. 
96 ;  Bundick  v.  Moore^Cortes  Canal 
Co.,  (Civ.  A.)  177  SW  1030;  Hermann 
V.  Thomas,  (Civ.  A.)  168  SW  1037: 
Baker  v.  Heney.  (Civ.  A.)  166  SW  19: 
Morse  v.  Wlllfams,  (Civ.  A.)  142  SW 
1186;  Goldman  v.  Hadley,  (Civ.  A.) 
122  SW  282;  Rldgell  v.  Atherton. 
(Civ.  A.)  107  SW  129;  Isaacs  v. 
Texas  Land,  etc.,  Co..  (Civ.  A.)  99 
SW  1040;  Besson  v.  Richards,  24  Tex. 
Civ.  A,  64,  68  SW  611;  Langermana 
v.  Nichols,  (Civ.  A.)  32  Em^  124. 

Vt— Fullam  v.  Foster,  68  Vt.  690. 
86  A  484;  Graves  v,  Mattlson,  67  Vt 
630,  32  A  498;  Park  v.  Pratt  38  Vt 
646. 


For  later  oases,  derslopuMitB  and  t^aagm  In  the  law  see  cumulative  Annotations,  same  title, 
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will  be  oitended  to  them  without  regard  to  distance 
if  sufficiently  established."  However,  in  applying 
the  doctrine  nnder  consideration,  no  other  departure 
should  be  p«mitted  from  the  words  o£  the  conv^- 
uee  than  such  as  necessity  enforces  or  a  true  con- 
straction  renders  necessary.*^ 

[f  150]  (S)  BeiMm  for  BtUe.  The  reason  on 
vlueh  the  rule  is  based  is  that  the  call  for  the  line 
of  an  adjoining  tract,  when  proved,  is  more  certain 
than  one  for  mere  course  and  distance." 

[i  151]  (3)  Rule  Applicable  to  Unmarked  Lines. 
If  the  line  is  well  established,  it  will  prevail  over  a 
call  for  courses  and  distances  even  though  un- 
marked;^ but  of  course  to  be  given  this  e&eCt  it 
must  be  ascertained  with  accuracy.^ 

152]  (4)  Oonsiderationa  Essential  to  Oper- 
ation of  Bule.  In  order  that  calls  for  adjoiners 
may  have  controlling  effect  over  courses  and  dis- 


tances, the  lines  called  for  must  have  been  in  exist- 
ence at  the  time  of  the  mnveyance,"  and  they  must 
be  dearly  estabUdied  and  identified.'"  And  unless 
lines  and  eomers  of  an  adjacent  tract  are  called  for 
in  the  conveyance,  as  boundaries,  they  are  not  of 
controlling  effect.  So,  although  a  reference  is 
made  to  adjoiners  in  the  deaeription,  the  contnt 
must  make  it  dear  that  such  reference  was  to  make 
the  adjoiners  boundaries  of  the  land  conveyed.  The 
call  must  be  a  locative  one." 

[(  153]  (5)  Exceptions  to  Bnle.  The  rule  ^under 
consideration  is  not  one  of  absolute  application  in 
all  cases.^  It  is  very  generally  hdd  that  calls  for 
adjoiners  must  yield  to  courses  and  distances,  where 
the  former  are  clear^  incorrect,  or  are  so  vague  and 
uncertain  as  to  be  incapable  of  definite  ascertain- 
ment," or  where  the  plain  intent  of  the  grantor 
would  be  defeated  by  giving  the  calls  for  adjoiners 


V». — Stacy  T.  W.  M.  Ritter  Lium- 
ber  Co..  114  Va.  ISS.  76  SB  1018. 
W.  Va.~Mtner  v.  Holt,  47  W.  Va. 
T.  34  SE  956. 

C&n. — Doyle  -v.  BIcPbee,  X4  Can. 
S.  a  86. 

[a]  AppUMtiouf  «f  ml*  r«a«nUr. 

—(1)  The  second  call  of  the  D  sur-' 
Ter  recited:  "Tbence  with  James  H. 
Burnett's  old  line  south  26  east  260 
poles  to  his  corner  a  pine."  The  Bur- 
nett line  between  the  point  where 
the  call  "south  26  east  260  poles" 
befan  to  the  pine  was  not  a  straight 
line,  but  traversed  four  lines  and 
three  marked  oomera  not  recognlxed 
la  the  D  survey.  It  was  held  that 
the  call  for  the  line  was  for  the  well 
known,  marked,  and  defined  line  of 
«  prior  survey  which  would  control 
the  call  for  courses  and  distances, 
u  that  the  D  survey  Included  all  the 
land  up  to  jBuch  line  as  delineated, 
especially  as  the  law  In  foree  when 
the  land  was  surveyed  did  not  re< 
qolre  the  surveyor  to  co  over  the 
vnnmd  and  to  mark  the  lines  and 
comers  when  the  survey  bounded  on 
u  ancient  marked  line.  Bell  v. 
Powers'  (Kr.)  121  8W  991.  (2> 
Where  a  call  of  a  deed  is  from  on« 
tree  to  another,  then  in  a  "straifht 
Hne"  pasBlnr  said  tree  "to  Hall's 
Itae,"  and  "with  his  lines"  to  Indian 
mek,  but  a  stnlght  line  through 
the  two  trees  will -not  reach  the  line 
of  Hall,  It  must  he  bo  deflected  to 
reach  it.  as  to  be  In  accord  with 
the  next  call,  "with  his  lines"  to 
Indian  creek,  which  would  not  be  the 
can  If  the  line  from  the  tree  was 
niti  to  Hall's  line  where  It  crosses 
■aid  cre^.  Pllkerton  v.  Roherson, 
UO  Va.  ite.  66  SE  8S6. 

[b}  A  «aU  for  am  nazked  Itne 
«  aa  older  adjotnlaff  survay  will 
PKvall  over  a  call  for  distance,  the 
presumption  being  that  the  surveyor 
Uentlfled  the  line  called  for  by  the 
narks  on  the  ground,  and  that  the 
laUtake  occurred  In  the  measure- 
mntt  or  calculation  of  the  distance. 
Duff  T.  Uoore,  88  Tex.  270.  4  SW  6S0. 
,  [c]  OaU  for  opra  line. — A  call 
In  a  survey  for  the  line  of  another 
■urrey,  which  Is  an  open  tine  on  the 
Pnlrie  at  the  point  of  Intersection, 
win  not  yield  to  a  conflicting  call 
lor  distances,  when  the  location  of 
uie  open  line  la  certainly  determined 
y  natural  objects,  marked  lines,  and 
MM  comers  of  abutting  surveys. 
Pordtran  v.  Ellis,  68  Tex.  246. 

.Fa]  a  OaU  of  »  deed  for  a  railroad 
Ufkt  of  way  will,  if  unexplained,  be 
Jreated  as  a  call  for  another  tract  of 

land  adjoining  and  will  control  con- 
nictlng  calls  for  distance.  Couch  v. 
J>x^^et&.  R.  Co.,  »>  Tex.  464,  90 

[«1  As  a  natlav  of  Intorpretatlon 

•u  ooBstnuftbn  alone,  without  ref- 
*Knce  to  any  extrinsic  facts  in  case 
01  a  conveyance  by  a  boundary,  by 
*  specified  course  and  distance, 
"more  or  less,"  from  a  given  point 
the  lands  of  a  third  person 
Btmed.  it  U  held  that  the  line  Of  sUoh 


lands,  and  not  the  speclfled  distance, 
win  govern.  Howell  v.  Merrill,  80 
Mich.  282. 

SO.  Bowen  v.  John  L,  Roper  Lum- 
ber Co.,  168  N.  C.  366,  69  SE  258; 
Cansler  v.  Kite.  60  N.  C.  424;  Cherry 
v.  Blade.  7  N.  C.  82. 

Bl.  Chernr  v.  Slade,  7  N.  C.  82. 
To  same  effect  Plncannon  v.  Sud- 
derth,  140  N.  C.  246.  62  SE  679. 

as.  Waters  v.  Dennis  Simmons 
Lumber  Co.,  164  N.  C.  232,  70  SE  284; 
Wilson  Lumber,  etc.,  Co.  v.  Hutton, 
etc.,  Co.,  162  N.  C.  637.  68  SE  2: 
Whltaker  v.  Cover.  140  N.  C.  280,  52 
SE  681. 

"A  call  for  the  line  of  another 
tract  of  land  Is  a  'natural  boundary* 
and  controls  course  and  distance,  on 
the  ground  that  there  can  be  no  mis- 
take In  respect  to  the  Intention  to 
go  to  the  line  of  the  other  tract, 
whereas  In  respect  to  course  and 
distance  there  may  be  a  mistake.  In 
entering  upon  the  fleld  notes  or  in 
transferring  the  entry  to  the  de- 
scription set  out  In  the  grant" 
Graybeal  v.  Powers,  76  N.  C.  66,  69. 

m,  tJ.  a.— Bartlett  Land,  eto.,  Co. 
V.  Saunders,  102  U.  8.  21C,  2«  L.  ed. 
646. 

t^'V^hdolph  T.  Sentllles,  110  La. 
419.  S4  8  587. 

_N.  C— Wilson  Lumber,  eta,  Co.  v. 
Button,  etc.,  Co..  169  N.  C.  446,  74 
SB  1056:  Whltaker  v.  Cover.  140  N.  C. 
280,  62  SB  681;  Campbell  v.  Branch, 
49  N.  C.  818;  Com  v.  McCrary,  48 
N,  C.  416. 

Pa. — Alrey  v.  Kunkle,  6  Pa.  Dlst 
1.  18  Pa.  Co.  620  [aff  7  Pa.  Super. 
112  <afr  190  Pa.  196,  42  A  633)]. 

Tex. — t>avlB  v.  Baylor,  19  SW  628; 
Fordtran  v.  Bills.  68  Tex.  24S;  Oood- 
son  V.  FlUgerald,  (Civ.  A.)  ISB  SW 
696;  Byrd  v.  Langbein,  (Civ.  A.) 
136  SW  206:  Qoodson  v.  Fltsgerald, 
40  Tex.  Civ.  A.  619.  90  SW  888; 
SteusoET  V.  Jackson,  40  Tex.  Civ.  A. 
S28,  89  SW  445;  Waggoner  v.  Daniels, 
18  Tex.  Civ.  A.  236.  44  SW  946; 
Langermann  v,  Nichols,  (Civ.  A.)  82 
SW  124:  King  v.  Mitchell,  1  "Tex. 
Civ.  A.  701.  21  SW  60. 

But  see  Howell  v.  Merrill,  30  Mich. 
282  (where  It  was  held  that,  where 
a  third  person's  line  was  called  for. 
It  would  not  control  unless  deflnltely 
fixed,  marked,  and  known). 

"When  unmarked  lines  of  adjacent 
surveys  are  called  for.  and  when 
front  the  other  calls  of  such  adjacent 
surveys  the  position  of  such  un- 
marked lines  can  be  ascertained  with 
accuracy,  and  when.  In  the  absence  of 
all  evidence  as  to  how  the  survey 
was  actually  made,  there  arises  a 
controversy  as  to  whether  course 
and  distance  or  the  unmarked  line 
of  another  survey  shall  prevail,  we 
see  no  good  reason  why  the  survey 
lino  should  not  be  given  the  dignity 
of  an  'artificial  object'  and  prevail 
over  course  and  distance."  Maddnx 
V.  Fenner,  79  Tex.  279.  291,  16  SW 
287. 

[a]  ^VUeattoBS  of  nlsy— Where 
the  surveyor  laying  out  the  S  survey. 


sixty-five  years  before  the  contro* 
versy  In  question,  called  for  every 
angle  and  ofFset  in  any  adjacent  sur- 
vey, and  the  east  line  of  the  adjoin- 
ing Y  survey  was  called  as  the  west- 
ern boundary  of  the  S  survey,  which 
line  could  be  located  with  absolute 
accuracy,  and  Its  true  location  was 
not  disputed,  and  also  called  for 
the  southeast  corner  and  the  east 
line  of  the  A  survey  which  was 
deflnltely  fixed,  such  unmarked  lines, 
designated  as  the  eastern  boundaries 
of  the  T  and  H  surveys,  controlled 
calls  for  courses  and  distances  which 
came  two  thousand  and  flfty-flve 
varas  short  of  tying  on  the  east  line 
of  the  T  survey.  Steusoff  v.  Jack- 
son, 40  Tex.  Civ.  A.  328,  89  SW  446. 

84.  Maddox  v.  Fenner,  79  Tex.  279. 
16  SW  237;  Polk  County  v.  Stevens, 
(Tex.  Civ.  A.)  143  SW  204;  Qoodson 
v.  Fltagerald,  (Tex.  Civ.  A.)  135  SW 
696;  Wa.re  v.  McQuInn,  7  Tex.  Civ.  A. 
107,  26  SW  126, 

85.  Love  v.  Jones,  (Tex.  Civ.  A.) 
188  SW  1128. 

86.  Waters  v.  Dsnnla  Simmons- 
Lumber  Co.,  164  K.  C.  222,  70  SB 
284;  Houser  v.  Beltop.  12  N.  C.  868. 
61  AmD  291.   And  see  supra  I  161. 

[a]  nsllsi   rmirsnn  and 

distances  must  prwail  as  against 
calls  rendered  uncertain  by  such 
quali^ing  expressions  as  "supposed," 
"to,"  or  "near."  Mliell  v.  Slmmon& 
79  N.  C.  182  [foil  Otrson  v.  Hills,  IS 
N.  C.  646,  30  AmD  148]. 

sr.  Matthews  v.  Thatcher,  88  Tex. 
Civ.  A.  133,  76  SW  61. 

88.  Waters  v.  Dennis  Simmons 
Lumber  Co..  164  N.  C.  232,  70  SE  284. 

39,  Miller  V.  Campbell,  (Tex.  Civ. 
A.)  171  SW  251. 

30.  Md.— Hill  V.  UcConnell,  106 
Md.  574,  679,  68  A  199  [clt  Cycl; 
Budd  V.  Brooke,  8  QUI  198.  43  AmD 
321 

N.  C. — Brown  v.  House.  116  N.  C. 
869.  21  SE  938;  Carson  v.  Mills.  18 
N.  C.  646,  30  AmD  143. 

Pa. — Brolaskey  V.  McClaln,  61  Pm. 
146. 

S.  C— Starke  v.  Johnson,  9  S.  C. 

L.  9. 

Tex. — Boon  v.  Hunter,  62  Tex.  682; 
Oliver  v.  Mahoney,  61  Tex.  610;  Her- 
mann V.  Thomas.  (Civ.  A.)  168  SW 
1037;  Polk  County  v.  Stevens,  (Clv. 
A.)  143  SW  204;  LafTerty  v.  Steven- 
son.  (Civ.  A.)  186  SW  216;  Tlppen 
v.  McCampbell,  (Clv.  A.)  26  SW  647. 

Vt.— Day  v.  Wilder.  47  Vt.  683. 

Ca]  Zllastratloiis. — (1)  Where  the 
surveyors  who  located  surveys  Nos. 
13,  6.  and  7  believed,  In  locating  such 
surveys,  that  the  N.  W.  corner  of  the 
H  survey  with  reference  to  which 
they  were  located  was  two  hundred 
and  flfty-six  varas  west  from  where 
It  was  In  fact,  at  a  point  due  north 
from  the  recognized  N.  E.  corner  of 
survey  No.  IS,  the  call  for  course  and 
distance  from  the  undisputed  lower 
S.  E.  corner  of  survey  No.  6  and  the 
N.  E.  comer  of  No.  18,  Instead  of  the 
mistaken  call  for  the  N.  W.  corner 
of  the  H  survey,  should  be  adopted. 
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controlling  effect.** 

154]  c.  Over  Qnuitit7-  The  general  rule  in 
determining  -what  is  inclnded  in  a  conveyance  is 
that  general  calls  for  quantity  must  yield  to  more 
certain  and  locative  lines  of  the  adjoining  owners 
which  are  or  can  be  made  certain.** 

155]  8.  Control  of  Hetes  and  Bounds" — a.  In 
Ooieral.  Where  land  is  described  by  clear  and  dis- 
tinct metes  and  bonndB,  from  which  the  boundaries 
can  readily  be  ascertained,  such  description  will 
control  any  general  words  of  description  added 
thereto.**  A  general  description,  it  has  been  said, 
**may  be  looked  to  in  aid  of  a  particular  descrip- 
tion that  is  defective  or  doubtful,  but  not  to  control 
or  override  a  particular  description,  about .  which 
there  can  be  no  doubt. ' '  *"  The  rtile  that  a  apecifle 
description  will  not  be  controlled  by  general  words 
applies  where  the  specific  description  ia  onambiga- 

th«  tact  that  auch  latter  oorn«r  waa 
well  Identified  not  makliuE  the  call 
tor  It  oontrolllnr,  IrreBpeetlve  ot  the 
mistake  in  Its  location.  lAffertr  v. 
Stevenson,  (Tex.  Civ.  A.)  136  8W  219. 
(2)  Where  the  coureeB  and  distances 
In  a  grant  not  actually  surveyed 
agree  with  the  auantlty  desorlbea  as 
conveyed,  and  with  the  plot  attached 
to  the  grant,  the  quantity  will  he 
given  weight,  and  will  not  be  dis- 
carded where  to  do  so  the  quantity 
would  be  Increased  fourteen  times  by 
giving  effect  to  calls  for  lines.  Wil- 
son Lumber,  etc.,  Co.  v.  Hutton,  etc, 
Co.,  162  N.  C.  S37,  68  SB  2. 

[b]  Vaoevtalutr  la  desorlptb»Lr~ 
A  designation  of-  "a  lot  (owner  un- 
knownr'  as  a  boundary  In  the  de- 
scription of  land  is  too  va<rue  and 
uncertain  to  control  courses  and  dis- 
tances. Hill  V.  MoConnelU  lOS  Md. 
£74,  68  A  199. 

31.  Mitchell  V.  Welbom,  149  N.  C. 
347,  63  SE  lis. 

33.  U.  3. — ^Veve  v.  Sanchez,  226 
U.  S.  234,  33  sot  86,  67  U  ed.  201; 
Bartlett  Land,  etc.,  Co.  v.  Saunders, 
103  U.  S.  316,  26  U  ed.  646. 

Qa.— Beall  v.  Berkhalter,  26  Oa. 
S64. 

I>a. — Oughllelhml  v.  Gelsmar,  46 
La.  Ann.  280,  14  S  601. 

Mass. — Clark  v.  Munyan,  22  Pick. 
410,  33  AmD  762.  Compare  Slater  v. 
BawBon,  1  Mete.  450  (where  the  In- 
tent was  clearly  to  the  contrary). 

N.  T. — Doe  v.  Thompson,  S  Cow. 
371. 

N.  C— Whltaker  v.  Cover.  140  K;  C. 
280.  62  SE  681. 

Pa.— -Koch  V.  Dunkel,  00  Pa,  284; 
Bear  v.  Bear.  18  Pa.  629. 

S.  C. — Oourdin  v.  Davis,  31  S.  C. 
li.  481.  46  AmD  74B. 

88.   Metea  and  bovads  ^  see 

supra  I  7. 

M.  U.  S.— Veve  v.  Sanchez,  226 
U.  S.  234,  33  set  36,  67  L.  ed.  201. 

Ala.— Oullmartln  v.  Wood,  76  Ala. 
204;  Hallett  v.  Doe,  7  Ala.  Mt. 

Conn. — Plnney  v.  Wlnsted,  79  Conn. 
«06,  66  A  837. 

Iowa. — Palmer  v,  Osborne.  116 
Iowa  714.  87  NW  712. 

La. — Ganucheau  v.  Monnot,  130  La. 
463,  68  S  160. 

Mass. — Haskell  v.  Friend,  196 
Mass.  198,  81  NE  962;  Dana  v.  Mid- 
dlesex Bank,  10  Mete.  260.  See  also 
Sawyer  v.  Kendall,  10  Cush.  241 
(recognising  the  rule). 

Mo. — Adklns  V.  Quest,  tt  Ho.  A.  36. 

N.  J. — Conover  v.  Wardell.  22  N. 
J.  Eq.  492. 

N.Y.— Jones  v.  Smith,  73  N.  T.  205: 
Lewis  V.  Upton,  62  App.  Dlv.  617,  66 
NYS  268. 

Pa.— Taylor  v.  Seeler,  1  Phila.  341. 

S.  C. — Bratton  T.  Clawson,  84  S. 
C.  L.  127. 

3.  D. — Stearns  v.  McHugh,  36  S.  D. 
186,  161  NW  888. 

Tex.— Franka  v.  Hancock,  1  Tex. 
TTnrep.  Cas.  564;  MePaddin  v.  John- 
son, (Civ.  A.)  180  SW  306:  Texas 
Mexican  R.  Co.  v.  Scott,  60  Tex.  Civ. 
A.  482,  496,  129  SW  1170  [elt  Cyc}. 


[a3   topllcatloaa  at  nls^(l)  A 

Seneral  description  of  land  In  a  deed, 
escribing  It  as  *'on  the  road,"  doea 
not  control  a  partieular  description 
in  the  deed  by  metes  and  bounda, 
whereby  the  land  la  bounded  by  the 
east  line  of  the  road.  Hamlin  v. 
Atty.-Oen..  19S  Mass.  309.  81  NE  276. 
(2)  Where  a  oonveyance  described 
property  by  metes  and  bounds  a>  com- 
mencing at  a  point  two  hundred  and 
thirty-three  feet  from  the  intersec* 
tlon  of  a  street  and  certain  railroad 
proiwrty,  "the  northerly  and  south- 
erly boundary  lines  of  said  lot  run- 
ning through  party  walls."  the  de- 
scription of  metes  and  bounds  con- 
trols, it  not  being  affected  by  the 
incidental  reference  to  the  party 
walls,  which  did  not  attempt  to  lo* 
cate  the  lines  In  their  center,  but 
would  have  been  satlsned  by  lines 
anywhere  within  the  walls.  Mea- 
dows V.  Michel.  136  App.  Dlv.  213, 
120  NTS  819.  (3)  A  Custom  existing 
In  a  certain  city  to  locate  division 
lines  by  the  tops  of  ridges  in  platting 
additions  win  not  Justify  the  re- 
garding of  a  ridge  as  the  division 
line  between  an  addition  and  adja- 
cent property,  where  a  different  line 
has  been  established  by  metes  and 
bounds  in  a  deed  from  the  original 
owner  of  the  addition.  Palmer  v. 
Osborne,  116  Iowa  714,  87  NW  712. 

[b]  Pesigaatioa  Tqr  mamm. — While 
a  tract  may  be  so  well  known  by 
name  that  it  can  be  described  and 
conveyed  without  other  designation, 
ordinarily  designation  by  name  will 
yield  to  description  by  meies  and 
bounds.  Veve  v.  Sanchei.  226  VS.  3. 
234,  88  set  36,  67  L.  ed.  201. 

[c1  A  refeceaM  to  a  moanaaeat 
wMeh  floes  not  auonnt  to  a  looative 
eaU  cannot  affect  description  by 
metes  and  bounds.  Stearns  v.  Mc- 
Hugh, 36  S.  D.  186,  161  NW  «88. 

'38.  McPaddIn  v.  JohnsoTH  (Tml 
Civ.  A.)  180  SW  306,  308. 

86.  Haskell  v.  Friend,  196  Haas. 
198,  81  KB  962;  Birch  v.  Huttihlns, 
144  Mass.  661,  12  NB  192. 

37.  Sawyer  v.  Kendall,  10  Cush. 
(Mass.)  241. 

88.  Fatton  v.  Fox,  179  Mo.  626. 
78  SW  804. 

89.  Md.— Whitrldge  v.  Baltimore, 
103  Md.  412.  68  A  808;  Wood  v.  Ram- 
sey, 71  Md.  9,  17  A  663;  Friend  v. 
Friend.  64  Md.  321,  1  A  865;  Heck 
V.  Remka.  47  Md.  68;  Thomas  v.  God- 
frey. 3  am  A  J.  148. 

Mass. — Owen  t.  Bartholomew,  f 
Pick.  620. 

R.  I. — Co-operative  Bldg.  Bank  v. 
Hawkins,  30  R.  I.  171.  73  A  617. 

S.  C. — JohnBon  v.  Mcllwaln.  24  S. 
C.  L.  368. 

Va. — Schwalm  v.  Beardsley.  106 
Va.  407,  66  SE  135;  Reusens  v.  Law- 
son.  91  Va.  226.  21  SE  347;  Paaley  v. 
English,  6  Gratt.  (46  Va.).  141. 

40.   U.  S. — Jackaon  v.  Bprague,  13 
F.  Cas.  No.  7,148,  Paine  494:  Tobin 
V.  Walkfnshaw,  28  F.  Cas.  No.  14.061, 
MoAU.  ISL 
Ala. — ^Thompson  v.   Sheppard,  16 


ous."  However,  if  the  deaeription  of  land  in  a  deed 
by  metes  and  bounds  is  so  tmeertain  that  it  is  im- 
possible to  ascertain  by  it  the  precise  land  granted, 
a  general  description  in  the  deed,  which  is  intelli- 
gible, will  govern."'  And  it  has  been  held  that, 
where  the  description  by  metes  and  bounds  is  obvi- 
ously erroneous,  the  general  description  in  a  deed, 
fixing  boundaries  by  governmental  monuments  and 
a  natural  object,  will  prevaiL" 

[$  156]  b.  Over  Oouisea  and  Distancea.  Metes 
and  bounds  in  the  description  of  property  granted, 
if  established,  always  control  courses  and  distanees." 

157]  c.  Over  Qwnti^.  A  recital  of  quantity 
in  a  description  of  lands  must  yield  to  metes  and 
bounds,  unless  an  intention  is  dearly  shown  that 
the  call  for  quantity  is  to  control  the  boundaries 
given."  An  additional  statement  as  to  the  quan- 
tity conveyed  will  be  conudered  as  descriptive  and 

Ala.  611,  S  8  SS4;  Doaiu-  v.  Duffeo,  1 
Ala.  820. 

Ark.— Doe  v.  Porter,  8  Ark.  18.  If 
AmD  448. 

Gal.— Wlnans  v.  Chaney,  SB  CaL 
687;  Stanley  v.  QrMn,  18  Cal.  148; 
Oiipman  v.  Brlggs,  6  Oal.  76. 

Conn. — Nichols  v.  Turney,  IS  Conn. 
101;  Belden  v.  Seymour,  8  Conn.  19; 
Snow  T.  Chapman.  1  Root  628. 

Via. — Jackaon  v.  Magbee,  21  Fla. 
622. 

Oa.— Ri^  V.  Pease,  96  Qa.  IBS.  22 
SB  190;  Benton  v.  Horsley.  71  Ga. 
819. 

111.— Bishop  v.  Morgan,  82  111.  361, 
26  AmR  327;  Kruse  v.  Scrlpps.  11 
111.  98;  Brooks  v.  Halane,  116  111.  A. 
383. 

Ind. — Rlchwlne  v.  Jones,  140  Ind. 
289,  39  NB  460;  Silver  Creek  Cement 
Corp.  v.  Union  Lime,  etc,  Co..  138 
Ind.  297,  36  NB  186,  37  NB  721; 
Porter  v.  Reid,  SI  Ind.  668.  See  also 
Magulre  t.  BlMall.  118  Znd.  S46.  81 
NB  326. 

Ky. — Bubank  v.  Hampton,  1  Dana 
348;   Wallace   v.  MaxweU, 
Marsh.  447:  Steele  v. 
SW  49,  12  KyL  770. 

!«. — ^Davls  v.  MiUandon,  17  I.a. 
Ann.  97,  87  AmD  617;  Surgl  v. 
Shooter,  17  La.  Ann.  68;  Barrow  v. 
Miller,  16  La.  Ann.  114;  Lablche  v. 
Jahan.  9  Rob.  30;  Hoover  v.  Rich- 
ards, 1  Rob.  34;  Prejean  v.  GIrotr.  19 
La.  422;  Harman  v.  O'Moran,  18  La. 
686;  Braseale  v.  Bordelon.  16  La.  3S3; 
Gormley  v.  Oakey.  7  La.  462;  Johns- 
ton V.  Quarles.  3  La.  90,  22  AmD 
163;  Marlgny  v.  NIvet,  2  La.  498; 
Cuny  V.  Archlnard.  6  Mart.  N.  S.  S38. 

Me. — Chandler  v.  McCard.  38  M*. 
664;  Allen  v.  Allen,  14  Me.  887. 

Md.— Mundell  v.  Perry.  2  QUI  A  J. 
193. 

Mass. — Pemam  v.  Wead.  6  Ifaaa. 
131;  Powell  v.  Clark,  S  Mass.  SSB. 
4  AmD  67;  Howe  v.  Baas,  t  Mass. 

880,  8  AmD  69. 

Mich. — Moran  Lesotte.  64  Mich. 
83,  18  NW  767  (where  it  was  held 
that  If,  In  a  deed,  the  description  of 
fixed  lines  and  monuments  Is  amblsu- 
ous,  and  circumstances  Indicate  that 
the  statement  of  quantity  Is  least 
likely  to  be  wrong,  sueh  atatemant 
may  control);  Oilman  v.  Rlopalle,  IS 
Mich.  145. 

Ulnn. — Sherwln  v.  BItaer.  97  Minn. 
262.  106  NW  1046. 

MlsB. — <;annichael  v.  Foley.  2 
Miss.  691. 

Mo.— Campbell  v.  Johnson,  44  Mo. 
247;  Clark  v.  Hammerle,  36  Mo.  620; 
Gray  v.  Temple,  36  Mo.  194;  Orrlck 
V.  Bower,  29  Mo.  210;  Marshall  t. 
Bompart.  18  Mo.  84;  Campbell  v. 
Clark,  6  Mo.  219:  Mires  v.  Sommar- 
vllle.  86  Mo.  A.  183. 

N.  H.— Smith  V.  Dodge,  S  N.  H.  S08: 
Perkins  v.  Webater,  8  N.  H.  287. 

N.  J.— Andrews  v.  Rue.  84  N.  J.  L. 
408. 

N.  T.— Thayer  v.  Flnton,  108  N.  Y. 
894,  16  NB  616;  Wendell  v.  Jaokaon. 
8  Wend.  183,  23  AmD  638;  Jaokaon 
v.   Ivea,   9   (Mw.   661;   Jaokaon  t. 


well,  1  J. 
Wllllama, 
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BOVNDABIEa 


[9C.J.]  225 


Dot  as  a  covenant  of  qaantity."  "Of  all  the 
indicia  by  which  the  boundaries  of  land  are  to  be 
iseertained  that  of  quantity  is  held  perhaps  the 
least  reliable."*" 

[\  158]  9.  Oontrol  of  OoVTMs  and  DiBtancea — 
a.  Li  OeneraL   Where  there  are  no  calls  in  the  eon-. 


veyanoe  for  monuments,  natural  or  artificial,  or  for 
lines  marked  and  surveyed,  or  where,  if  such  calls 
are  given,  they  cannot  be  located  or  identified, 
courses  and  distances  called  for  in  the  description 
of  the  boundaries  must  ordinarily  eontroL*'  This,  it 
has  been  said,  is  merely  another  way  of  sayix^  that 


Widper.  7  Cow,  723;  Jackaon  v.  Bar- 
rtnger,  16  Johns.  471:  Jackaon  v. 
Ogiien.  7  Johns.  238;  Mann  v.  Pear- 
soTi,  2  Johna.  37;  Jackaon  v,  Defen- 
dorf.  1  Cal.  4»S.  And  see  Voorbees 
V.  l>e  Uerer,  2  Barb.  S7. 

N.  C— Reddlck  v.  Lessat,  7  N.  C. 
MS. 

Pa.— P«tt8  V.  Qaw,  IS  Pa.  218; 
Large  v.  Penn,  S  Serg.  &  R.  488; 
Smith     Evans,  ft  Blnn.  102,  S  AmD 

R  L— Uoore  Walsh*  87  R.  I. 
til,  fl  A  SSB. 

S.  C. — Bntton  v.  Clawson.  84  S. 
C.  L.  127:  Gourdln  v.  Vayla.  21  S.  C. 
L.  4B1.  *i  AmD  T4S:  I^ortok  v.  Haw< 
Una,  36  8.  C.  Ii.  417:  Jonas  v.  Baiia- 
kett.  29  S.  C.  U  68;  Bartudale  V. 
Toomer,  16  8.  C.  290;  Peav  v. 
Br^sa,  0  S.  C  L.  88.  12  AmD  666. 

Tex. — DaltoD  v.  Rust.  22  Tex.  182. 

Vt— Fletcher  v.  Clark.  48  Vt  211; 
BMdi  V.  Stearns,  1  Alk.  82S. 

Va. — Hunter  v.  Hume,  88  Va.  24, 
IS  SE  SOS. 

W.  Va. — Teass  v.  St  Albans,  88  W. 
Va.  1,  17  SE  400,  1ft  LRA  S02LHoUy 
River  Coal  Co.  v.  Howell,  86  W.  Va. 
iti,  IS  SE  214;  Gwynn  v.  Schwartz, 
1£  W.  Va.  487,  9  SB  880:  Tompkins 
V.  VIntrouz,  8  W.  Va,  148,  100  AmD 
7SI. 

Ont— H&sarty  v.  Britton,  80  U.  C. 
«.  B.  321. 

See  Harper  v.  Llndsey,  Mels^ 
(Teon.)  310  <where  the  Intent  was 
pUln). 

[a]  AmfiSamUanm     of  ml*. — (l> 

Where  a  deed  contained  two  distinct 
descriptions  of  land,  each  of  which 
Is  complete — (a)  "thlrty-slx  acres  oCC 
the  north  end  of  lot  No.  2";  (b)  "be- 
ing of  eighteen  chains  and  one-half 
width  across  the  north  end  of  said 
lot  No.  2" — and  the  descriptions  con- 
flicted, that  by  metes  and  bounds  con- 
trolled the  one  by  quantity.  Seeders 
T.  Shaw,  200  in.  93,  66  KG  S48.  (2) 
A  vendor  thought  that  he  was  selling 
all  the  land  he  owned,  but  his  pos- 
sessions were  greater  than  he  sup- 
Dosed.  The  purchasers  were  placed 
in  possession  of  what  each  believed 
he  purchased,  and  each  knew  the 
exact  boundaries  of  the  premises 
conveyed,  and  each  received  the  lden> 
tical  parcel  purchased.  It  was  held 
that  the  purchasers  acquired  only  the 
Identical  parcel  purchased,  as 
bounded  by  the  lines  pointed  out. 
although  they  did  not  obtain  the 
quantity  of  land  they  supposed  they 
purchased.  Wells  v.  Lagorla,  112  Va. 
ji!.  71  SE  718. 

[b]  itoserlptloa  by  gorenunent 
nmyar^Where  the  land  conveyed 
Is  described  by  the  government  sur- 
Teya  and  as  containing  so  many 
acres  more  or  less.  It  Is  a  sale  by 
metes  and  bounds;  and,  fn  the  ab- 
sence of  fraud,  the  actual  quantity, 
whether  more  or  less  than  the  esti- 
mate at  the  purchase,  will  not  avail 
either  party.  Doster  v.  DUffee,  1  Ala. 
120. 

[c}  Vhara  Uuad  la  not  sold \j  aay 
mdU  qnaatitr,  a  statement  of  the 

Suantlty  will  yield  to  boundary  lines. 
Jchwlne  V.  Jones,  140  Ind.  289,  39 
KB  460;  Gormley  v.  Oakey,  7  La.  452. 

Id]  Coutrsotlon  oif  wanaaty^— 
In  Lorlck  v.  Hawkins,  88  S.  C.  L.  417, 
»  warranty  deed  was  to  a  certain 
deflnlte  number  of  acres,  contained 
within  certain  metea  and  bounds, 
wvlBg  such  form  and  marks  aa  the 
plat  annexed  represents."  The  de- 
KHpUon  as  to  metfls  and  bounds  and 
ue  number  of  acres  was  the  same  In 
the  plat  as  In  the  deed.  It  was  held 
uat  the  description  as  to  metes  and 
wiiiMs  controlled  the  designation  as 
to  quantity,  so  that  the  warranty 
*u  only  as  to  metea  and  bounds, 
and  not  as  to  Quantity. 
i«l  A  sals  OS  a  eanaia  Trtr  of 
l»  C  J— 16] 


aerss  between  cextalB  boaadarlea,  but 

quallfled  by  the  expression  "bo  as  to 
Include  the  said  number  of  acres," 
does  not  convey  to  the  grantee  the 
land  to  the  boundaries,  but  only  the 
aClpuiated  number  of  acres.  Hoover 
v.  Richards,  1  Rob.  (La.)  34. 

41.  Hoore  v.  Walsh,  87  R.  I.  486, 
S3  A  356. 

42.  Cottingham  v.  Parr,  98  III. 
283,  286. 

48.  U.  &— White  V.  Lunlng,  93 
U.  S.  614,  23  L.  ed.  938;  Mlnter  v. 
Crommelln,  18  How.  87.  16  L.  ed.  279; 
Chlneweth  v.  Haskell.  3  Pet  96,  7 
L.  ed.  614;  Uolver  v.  Walker,  4 
Wheat  444,  4  L.  ed.  «11,  »  Cranch 

i72,  S  L.  ed.  684;  Reaurrectlon  Gold 
[In.  Co.  V.  Fortune  Oold  Mln.  Co., 
128  Fed.  668.  64  CCA  186;  Nelaon  v. 
Hall,  17  F.  Cas.  No.  10,107. 1  McLean 
618. 

Ala. — Taylor  v.  Fomby,  116  Ala. 
821,  22  S  810.  67  AmSR  148. 

Aria. — Ueyer-Clarke-Rowe  Mines 
Co.  v.  Stelnfeld,  9  Arls.  246,  80  P  400. 

Cal. — Weaver  v.  Howatt,  181  Cal. 
77,  118  P  619;  Pauly  v.  Broadnax, 
167  Cal.  38B,  108  P  271;  Kimball  v. 
McKee,  149  Cal.  436.  86  P  1089; 
Kaiser  v.  Dalto,  140  Cal.  167,  73  P 
828:  Andrews  v.  Wheeler,  10  Cal.  614, 
103  P  144. 

Colo. — Hollenbeck  v.  Sykes,  17  Colo. 
817,  29  P  380. 

Conn. — Kashman  v.  Parsons,  70 
Conn.  296,  39  A  179. 

Del. — Nevln  v.  Disbaroon,  22  Del. 
278,  -66  A  862. 

Ga. — Addison  v.  Edwards,  138  Oa. 
623,  76  SE  648:  Riley  v.  Orlffln,  16 
Ca.  141,  60  AmD  726. 

HI.— Ely  V.  Brown,  182  111.  B76,  66 
NE  181. 

Ind. — Ayres  v.  Huddleston,  20  Ind. 
A.  242.  66  NE  60. 

Iowa. — Anderson  v.  Peterson,  74 
Iowa  482,  38  NW  886;  Newcomb  v. 
Lewis,  81  Iowa  488;  Horeland  v. 
Pare.  2  Iowa  139. 

Ky. — Sackett  v.  Kentuckjr  coal 
Lands  Co.,  160  Ky.  793,  170  SV(r  164; 
Lee  V.  Glass.  104  SW  739,  31  KyL 
994;  Lewis  v.  Louisville,  etc.,  R.  Co., 
99  SW  658,  30  KyL  684:  Stoughton 
V.  Rice,  32  SW  1088.  17  Kyi.  919; 
Calvert  v.  Fitzgerald,  LItt.  Sel.  Cas. 
388;  Bryan  v.  Beckley.  Lltt  Sel.  Caa. 
91,  12  AmD  276:  Wlshart  v.  Crosby, 
1  A.  K.  Marsh.  882;  Poplar  Mountain 
Coal  Co.  v.  Dick,  7  Ky.  Op.  421. 

Me. — Chadbourne  v.  Mason.  48  Me. 
389:  Mosher  v.  Berry.  80  Me.  83,  60 
AmD  614;  Hachlas  v.  Whitney,  16 
Me.  848;  Heaton  v.  Hodges,  14  Me. 
66,  80  AmD  731. 

Md.— Andrews  v.  Pitts,  126  Md. 
328.  95  A  203;  HIU  V.  McConneU,  106 
Md.  674,  68  A  199;  Budd  v.  Brooke, 
3  Gill  198,  43  AmD  321;  Hammond 
V.  Ridgely,  6  Harr.  &  J.  24S,  9  AmD 
622;  Carroll  v.  Norwood.  6  Harr.  ft  J. 
1«3;  Howard  v.  Moale,  2  Harr.  &  J. 
249;  Hamilton  v.  Cawood,  8  Harr.  & 
H.  437.  1  AmD  878. 

Mass.— Wilson  v.  Hlldreth.  118 
Mass.  678;  Morse  v.  Rogers,  118 
Mass.  G72. 

Mich. — Bruckner  v.  Lawrence,  .  1 
Dougl.  19. 

Mfnn. — Sommer  v.  Meyer,  126  Minn. 
268,  146  NW  1106;  Kleven  T.  Ounder- 
aon.  96  Minn.  24f,  104  NW  4. 

Ho. — Bradshaw  y.  Edelen,  184  Mo. 
640,  92  SW  691;  Carter  v.  Hornback. 
119  Mo.  288,  40  SW  661;  Whitehead 
V.  Atchison,  18C  Mo.  486,  27  8W  928; 
Adkins  v._Quast,  79  Mo.  A.  86. 

Nebr. — Woods  v.  West,  87  Nebr. 
400,  56  NW  30. 

N.  H.— Bell  V.  Morse.  6  N.  HL  205. 

N.  J, — Negbauer  v.  Smith,  44  N.  J. 
L.  672;  Opdyke  v.  Stephens,  28  N.  J. 
L.  83. 

N.  T. — Burnett  v.  Wadsworth,  57 
N.  T.  634;  Drew  v.  Swift,  46  N.  T. 
204;  Clark  v.  Balrd.  »  N.  T.  188,  Sold. 


187;  Ratcllfte  v.  Gray,  4  Abb.  Dec 

4,  3  Keyes  610,  3  Tranacr.  A.  117; 
McNlchoI  V.  Flynn,  167  App.  Dlv.  646. 
153  NYS  308;  Clark  v.  Durland,  36 
App.  Dlv.  312,  65  NYS  14;  Seaman  v. 
Hogeboom,  21  Barb.  398.  Compare 
Masten  v.  Olcott,  101  N.  T.  162,  4 
NE  274  (Where  the  facts  did  not 
warrant  the  application  of  the  rule). 

N.  C. — Morse  v.  Freeman,  157  N.  C. 
386,  72  SE  10E6:  Bowen  v.  Jobn  L. 
Roper  Lumber  Co.,  163  N.  C.  S66. 
69  8E  258;  Wilson  Lumber,  etc.,  Co. 
V.  Hutton.  etc..  Co.,  152  N.  C.  637,  68 
SE  2;  McNeely  v.  Laxton,  149  N.  C. 
327,  63  SE  278:  Tate  v.  Johnson,  148 
N.  C.  267,  61  SD  741;  Hoore  v.  Mo- 
Clain.  141  N.  C.  478,  64  SE  332;  Muse 
V.  Caddell,  126  N.  C.  266,  36  SE  466: 
Deaver  v.  Jonaa,  119  N.  C.  688.  2< 
SE  166;  Demlng  v.  Gajncqr,  96  N.  C. 
628;  Misall  Simmons,  T»  N.  C  182; 
SprullI  v.  Davenport.  44  N.  C.  134; 
Klssam  v.  Gaylord,  44  H.  C.  116: 
Shults  V.  Toung,  26  N.  C.  286.  40 
AmD  413;  Rlns  v.  King,  20  N.  C.  260; 
Carson  v.  MiUa,  18  N.  C.  646,  80  AmD 
143:  Harry  v.  Graham,  18  N.  C.  76,' 
27  AmD  226;  Den  v.  Schenck,  13  N.  C, 
416;  Cherry  v.  Slade,  7  N.  C.  82: 
Bradford  v.  Hill,  2  N.  C.  80,  1  Aml5 
646. 

Or.— Talbot  v.  Smith,  66  Or.  117, 
-107  P  480,  108  P  126. 

Pa. — Lehigh  Valley  Coal  Co.  v. 
Beaver  Lumber  Co.,  203  Pa.  644,  68 
A  379;  Burkholder  v.  Markley.  98  Pa. 
37;  Blasdell  v.  Bissell.  6  Pa.  258;  Hy- 
men V.  Gatta,  33  Pa.  Super.  438;  Gold- 
smith v.  Fillman,  33  Fa.  Super.  44; 
Esbleman  v.  Rankin,  32  Pa.  Super. 
264;  Green  v.  Shrack,  17  Pa.  Super.  6; 
Green  v.  Schrack,  16  Pa.  Super.  26. 

S.  C. — Evans  v.  Weeks,  40  B.  C. 
li.  83;  Johnson  v.  McMillan,  32  S.  C. 
U.  143;  Coats  V.  Mathews.  11  S.  C.  L. 
99;  Bradford  v.  Pitta,  I  S.  C  L.  116. 

S.  D.— Coulter  v.  Gndahua.  30  fi.  D. 
616,  139  NW  330. 

Tenn. — Hickman  v.  Talt,  Cooke 
459;  Fraxler  v.  Basset,  1  Overt  297. 

Tex. — Sanborn  v.  Gunter,  84  Tex. 
278.  17  SW  117.  20  SW  72;  Luckett 
V.  Scruggs,  73  Tex.  619,  11  SW  529; 
Lilly  V.  Blum,  70  Tex.  704,  «  SW 
279;  BIgham  v.  McDowell.  69  Tex. 
100,  7  SW  316;  Ayera  v.  Harris,  64 
Tex.  296;  Webb  v.  Brown,  2  Tex. 
Unrep.  Caa.  36;  Gulll  v.  O'Bryan, 
(Civ.  A.)  121  SW  693:  Jemiaoa  v. 
New  York,  etc..  Land  Co.,  (Civ.  A.) 
76  SW  60;  Hornberger  v.  (biddings. 
31  Tex.  Civ.  A  283,  71  SW  989;  Rat- 
Uff  V.  Burleson,  7  Tex.  Civ.  A.  621. 
25  SW  983,  26  SW  1008;  Roberts  v. 
Helm,  1  Tex.  Civ.  A.  100,  20  SW 
1004.  Compare  Machon  v.  Handle,  66 
Tex.  282,  17  SW  477  (where  there 
was  better  evidence  of  establlahlnff 
the  boundary). 

Vt— Bagley  v.  Morrill,  46  Vt  94. 

Va. — Clements  v.  Kyles,  13  Oratt 
(64  Va.)  468;  Smith  v.  Chapman.  10 
Gratt  (61  Va.)  446:  Overton  v.  T>a- 
viBson.  1  Oratt  (42  Va.)  211,  41  AmD 
644. 

W.  Va. — MyllUB  v.  Ralne-Andrew 
Lumber- Co.,  «&  W.  Va.  846,  71  SB 
404:  Lewis  V.  Tates,  42  W.  Va.  676, 
69  SE  1073;  Maya  v.  Hlnchman,  67 
W.  Va.  602.  60  SB  823. 

Wis.— Poreles  v.  Orosa.  126  Wis. 
122.  106  NW  217,  110  AmSR  901. 

N.  8.— MlUett  V.  Besanaon,  46  N. 

5.  168. 

Ont — ^Weaton  V.  Smyfhe,  10  Ont 
L.  1,  6  OntWH  537. 

[a]  Keoassttj  for  resorting  to 
oonrsss  and  distances. — "Where  there 
are  no  natural  boundaries  called  for, 
no  marked  trees  or  corners  to  be 
found,  nor  the  places  where  they 
once  stood  can  be  ascertained  and 
Identifled  by  evidence,  or  where  no 
lines  or  corners  of  an  adjacent  tract 
are  called  for.  In  all  si 
are,   of  nwrnaalty,  cotCmej 
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' '  the  survey  as  made  in  the  field  and  the  lines  actu- 
ally run  on  the  surface  of  the  earth  .  .  .  moat 
eontroL"  **  "While  it  is  said  that  as  a  rule  monn- 
ments  and  natural  objects  will  be  considered 
superior  to  course  and  distance,  it  is  not  thereby 
intended  to  impeach  the  sufficiency  of  course  and 
distance  to  locate  a  boundary,  but  only  that  it  must 
yield  to  the  superior  grade  in  cases  of  confiiet/'" 
It  has  also  been  held  that,  where  one  or  more  monu- 
ments of  a  tract  of  land  have  been  ascertained,  the 
courses  and  distances  have  controlling  efEect  in 
locating  the  others  as  to  the  identity  of  which  the 
evidence  is  conflicting,*'  and  that  courses  and  dis- 
tances in  a  deed  covering  the  land  in  controversy 
control  a  further  description  of  the  land  by  name, 
the  tract  so  named  not  including  the  property  in 
controversy."  Nevertheless  the  rule  under  con- 
sideration is  not  one  of  universal  application  but 


is  subject  to  exceptions.  It  is  not  the  law  that 
courses  and  distances  shall  in  all  cases  overcome 
every  species  of  evidence  with  reference  to  loeation.^ 
On  the  contrary,  if  there  are  other  more  certain 
evidences  of  the  intent  of  the  parties,*"  or  if  by 
,  resort  to  courses  and  distances  exclusively  the 
result  is  to  frustrate  the  grant,"  courses  and  dis- 
tances may  be  controlled  by  other  evidence.''^ 

169]  b.  Over  Quantity.  The  statement  of  the 
quantity  of  land  supposed  to  be  conveyed  and  in- 
serted in  a  deed  or  patent  by  way  of  description 
mast  yield  to  courses  and  distances,^'  unless  there 
is  a  clearly  expressed  intention  to  the  contrary." 

160]  10.  Oontrol  of  Distances  by  Oonrses— 
a.  Statement  of  Bole.  The  general  rule  is  that 
where  a  departure  from  either  course  or  distance 
becomes  necessary  the  distance  must  yield."  Aa 
otherwise  expressed  the  rule  is  not  to  discard  any 


courses  and  distances  described  fn 
the  patent  or  deed;  for.  however 
fallacious  such  suldes  may  be,  there 
are  none  others  left  for  the  loca- 
tion." Cherry  v.  Slade,  7  N.  C.  83, 
•1  <P6r  Taylor.  J.). 

[bl  ^mUoattou  of  rnle^d)  If 
a  line  In  the  description  of  land  In 
A  deed  Is  described  as  running  a  cer- 
tain  number  of  rods  to  a  stake  and 
stones,  and  no  such  monument  ex- 
ists, the  end  of  the  line  Is,  In  the 
absence  of  evidence  ahowlnff  a  con- 
trary Intent,  to  be  determined  by  the 
measurement.  Wilson  v.  Hlldretti, 
lis  Mass.  678.  (2)  Where  the  deed 
plainly  calls  for  the  lines  by  courses 
and  distances,  and  for  stakes  as  the 
termini,  and  there  Is  no  approxima- 
tion thereto  In  the  lines  sought  to 
be  established  by  marked  trees,  the 
marked  trees  should  be  disregarded 
and  the  courses  and  distances  fol- 
lowed. Tolley  V.  Pease,  72  W.  Va. 
321,  78  SS  111.  (3)  Where  the  marks 
of  the  original  government  survey 
have  been  obliterated  and  the  cor- 
ners cannot  be  established  by  wit- 
nesses, In  the  absence  of  other  proof, 
courses  and  distances  Indicated'  by 

Svernment  field  notes  must  control, 
ark  V.  Thornburg.  88  Nebr.  717,  91 
NW10B2. 

[c]  Vhm  faot  that  the  oonrses  aad 
dif  aces  may  be  laoorreot  does  not 
affect  the  operation  of  the  rule. 
Bowen  T.  John  I«.  Roper  Lumber  Co., 
ISS  N.  C.  S8«.  69  8E  tit. 

Id]  OrsitepplBf  gzaBtB<^'Wli«r«  a 
grantor  conveys  adjoining  tracts  or 
oourses  and  distances  to  different 
grantees  so  that  the  tract  described 
fn  one  deed  overlaps  that  described 
In  the  other,  but  the  de8<A-lptlon  In 
each  deed  oalla  for  a  certain  definite 
line  between  the  tracts,  such  line 
when  ascertained  will  govern  regard- 
less of  distances.  Oould  v.  Lyman. 
48  Me.  129. 

[e]  Beveraliig  oonrse  and  dls- 
tanoe. — On  a  question  as  to  the  true 
location  of  a  land  patent  boundaries 
fixed  by  reversing  the  courses  and 
distances  must  govern  when  found 
to  coincide  with  the  naturAl  Calls  of 
the  patent.  Slllnwood  v.  Stanoltff, 
42  Fed.  816. 

44.  Fauly  v.  Broadnax,  167  Cal. 
188.  396.  108  P  271:  Kalser  Dalto, 
140  Cal.  167,  73  F  828. 

48.  Jageers  v.  Stringer,  4?  Tex. 
Ctv.  A.  671,  E74,  106  OTT  IBl  (per 
Hodges,  J.). 

[a]    "Oosrse  and  distance  from  a 

rea  point  la  a  oertain  desorlptloB 
Itself,  and  therefore  Is  never  de- 
parted from  unless  there  be  some- 
thing else  which  proves  that  the 
course  and  distance  stated  In  the 
deed  was  thus  stated  by  mistake." 
Den  V.  Graham.  18  N.  C.  76,  78,  27 
AmB  226  (per  Ruffln,  J.). 

46.  Lewis  V.  Yates,  72  W.  Va.  841, 
79  SE  831. 

47.  John  L.  Roper  Lumber  Co.  v. 
McGowan,  168  N.  C.  86,  83  SE  8. 


48.  UlUer  V.  LaveUs,  130  Wis.  500, 
110  NW  421. 

40.  Ratcllffle  v.  Gary.  4  Abb.  Deo. 
(N.  Y.)  4,  8  Keyes  SIO,  8  Tranacr.  A. 
117;  Seaman  v.  Hogeboom,  21  Barb. 
(N.  Y.)  398;  Evans  v.  Foster,  79  Tex. 
48,  16  3W  170:  Miller  v.  Lavelle,  130 
Wis.  600,  110  NW  itl. 

60.  Seaman  v.  Hogeboom,  21  Barb. 
(N.  Y.}  SOS. 

SL   OalesvlUe  v.  Parker,  107  Wis. 

363,  83  NW  646. 

[a]  Tbna  (1)  it  has  been  held 
that,  in  the  absence  of  natural 
boundaries  or  monuments,  and  monu- 
ments of  stakes  set  In  the  course  of 
the  original  survey,  the  lines  of  an- 
cient fences  and  long  continued  oc- 
cupation of  adjacent  lots  and  blocks 
In  the  aame  plat.  If  evidently  In- 
tended to  mark  the  true  lines  of  such 
lots  and  blocks,  have  greater  proba- 
tive force  than  mere  evidence '  of 
course  and  distance.  Galesvllle  v. 
Parker,  107  Wis.  863,  fl3  NW  440. 
(2)  Where  the  east  and  west  lines 
of  a  block,  as  shown  on  the  recorded 
plat  of  an  addition  to  a  city,  were 
not  closed  on  the  aonth,  but  there 
appeared  a  short  distance  south  of 
tb«  south  ends  of  the  east  and  west 
llnea  an  Irregular  line,  below  which 
were  the  marks  customarily  used  by 
surveyors  to  denote  an  elevation,  and 
It  appeared  that,  south  of  such  east 
and  west  lines,  there  was  In  fact 
an  abrupt  descent,  tb«  irregular  Una 
should  be  regarded  aa  the  souUi  Una, 
and  not  a  tine  drawn  between  the 
south  ends  of  the  east  and  weal 
lines.  Miller  v.  Lavelle,  180  Wla.  600, 
110  NW  43L 

n, '  U.  S. — Newaom  t.  Pryor,  7 
Wheat.  7.  B  L.  ed.  882. 

Ark. — Chapman,  etc,  Lumber  Co.  v. 
St.  Francis  Levee  Diet,  100  Ark.  04, 
139  SW  626:  Towell  v.  Etter,  69 
Ark.  34.  69  SW  1096,  68  SW  63:  Doe 
V.  Porter.  8  Ark.  18.  86  AmD  448. 

Cal. — Andrews  v.  Wheeler,  10  Cal. 
A.  614,  103  P  144. 

Del. — QuUlen  v.  Betts.  17  Del.  63, 
39  A  696;  Hunter  v.  Lank,  1  Del.  10. 

111. — Kruse  v.  Scrlpps,  U  111.  98. 

Ky. — Rock  Creek  Property  Co.  v. 
Hill,  162  Ky.  324,  172  SW  671.  168 
Ky.  282.  172  SW  1199:  Lewis  v.  Dur- 
ham, 144  Ky.  704,  13^  SW  952:  Fin- 
ley  v.  Meadows.  134  Ky.  70,  119  SW 
216;  Jennings  v.  Monk,  4  Mete.  103; 
Young  v.  Craig,  t  Bibb  870. 

Md. — Carroll  t.  Norwood.  1  Barr. 
&  J.  167. 

Mass. — Melvin  v.  Merrimack  River 
Locks,  etc..  6  Mete.  16,  38  AmD  884. 

Nebr. — Pohlman  v.  Evangelical 
Lutheran  Trinity  Church,  60  Neor. 

364.  83  NW  201. 

N.  Y. — Wilcox  V.  Bread,  92  Hun 
9,  37  NYS  867  [aflf  167  N.  Y.  718  mem, 
S3  NE  1133  mem]. 

N.  C— Currle  v.  GUchrlat.  147  N. 
C.  648,  61  SB  SSL 

Pa. — Boar  V.  HoCormlck,  1  Serg. 
&  R.  166. 

Tex. — Rand  v.  Cartwrlght,  82  Tex. 


899,  18  8W  794;  Ayers  v.  Harris,  77 
Tex.  108,  13  SW  768;  Johnson  v. 
Garrett.  S6  Tex.  SuppL  18;  Pratt  v. 
Townaend.  (Civ.  A.)  126  3W  111: 
McDonald  v.  HcCrabb,  47  Tex.  Civ. 
A.  269,  106  SW  23S. 

Vt. — Grand  Trunk  R.  Co.  v.  I>yor, 
49  Vt  74;  GUman  v.  Smiths,  12  Vt. 
110. 

Va. — Virginia  Coal,  etc,  Co.  v. 
Ison,  114  Va.  144.  150,  76  SEi  782  Felt 
Cycl. 

Wash. — Mclrwln  v.  Charlebola.  38 
Wash.  161,  80  F  286. 

W.  Va. — South  Penn  OH  Co.  v. 
fCnox,  68  W.  Va.  862, .  69  SB  1020; 
Gwynn  v,  Schwarta,  82  W.  Va.  487. 
9  SE  880. 

"In  a  conveyance  of  land  by  deed. 
In  which  the  land  Is  oertainty 
bounded.  It  Is  very  immaterial 
whether  any  or  what  quantity  la 
expressed;  for  the  description  by  the 
boundaries  Is  conclusive.  And  when 
the  quantity  Is  mentioned  Ijn  ■  addi- 
tion to  a  description  of  the  bound- 
aries, without  any  express  covena.nt 
that  the  land  contains  that  quantity, 
the  whole  must  be  considered  aa 
mere  description;  although  the  quan- 
tity mentioned  Is  ah  uncertain  part 
of  the  description,  and  must  yield  to 
the  location  by  certain  boundaries. 
If  there  Is  a  disagreement,  whether 


the  quantity  mentioned  is  more  or 
less  than  the  quaotlty  actually  con- 
tained,within  Uie  limits  e^ressed." 
Mctrwln  v.  Charlebola,  ts  Wash:  151, 
186,  80  P  286.  ■ 

68.  Sanders  v.  Ooddlng,  4S  Iowa 
463;  Rock  Creek  Property  CO.  v.  Hill. 
162  Ky.  324.  172  SW  «71:  Carson  v. 
Hanway,  8  Bibb  (Ky.)  160. 

[a]  Where  It  la  Impoaalbla  to 
oloae  a  anrvay  by  oourses  asd  dls- 
taaoea  aind  no  lines  are  found  actu- 
ally marked  out.  a  further  descrip- 
tion by  quantity,  being  the  ^utliern 
end  and  remaining  part  of  a  certain 
tract  yet  unsold,  will  control.  Dun- 
can V.  Madara,  106  Pa.  662. 

84.  U.  S. — Kentucky  Coal,  etc.,  Co. 
V.  Kentucky  Union  Co.,  214  Fed.  590; 
U.  S.  v.  Murray,  41  Fed.  882. 

Aris. — Meyer-Clarke-Rowe  Mines 
Co.  v.  Stelnfeld.  9  Arls.  246.  60  F  400. 

Ark. — Faschal  v.  Swepston,  179 
SW  339. 

Ky.— May  v.  Wolf  Valley  Coal  Co.. 
16?  Ky.  626.  180  SW  781;  Brashe«xs 
v.  Joseph,  108  SW  307,  32  KyL  1139; 
Morgan  v.  Renfro,  124  Ky.  314.  99 
SW  311,  SO  KyL  638;  Chambers  v. 
Tharp,  93  SW  637,  29  KyL  271;  Kerr 
V.  De  Laney,  91  SW  286.  28  KvL 
1140;  Pearson  v.  Baker,  4  Dana  3^1; 
Bryan  v.  Beckley,  Utt.  Sel.  Caa.  91, 
12  AmD  276;  Preston  v.  Bowman.  Z 
Bibb  493.  Compare  Poplar  Mountain 
Coal  Co.  V.  Dick.  7  Ky.  Op.  421  (hold- 
ing that  there  Is  no  reason  why 
courses  should  prevail  over  distances 
called  for). 

Me. — Loring  v.  Norton.  8  Me.  61. 

Md. — Wilson  v.  Inloes.  6  Olll  121: 
Gibson  v.  Smith,  1  Harr.  ft  J.  268. 


For  later  oases,  AeTelopnwiita  and  (Aaagva  In  the  law  see  cumulative  AnnoUtlona,  same  title. 
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eonne  to  long  as  by  Idtering  distaAoes  only  the 
surrey  ean  be  made  to  elofte,  learing  all  identified 
(oroen  intact."  The  courses  ahontd  first  be  pnr- 
aoed,  eontraeting  or  extending  the  distances  as  may 
be  required  to  make  a  survey  close." 

[t  161]  b.  -  Exceptions  to  Rnte.  There  is  no 
imiversal  rule  that  obliges  the  court  to  prefer  course 
to  distance  where  they  cannot  be  reconciled.  Cases 
may  exist  in  which  one  or  the  other  .may  be  pre- 
feired  on  minnte  examination  of  all  the  circmn- 
staoees,"  and  the  question  as  to  which  shall  control 
Till  necessarily  be  affected  to  the  extent  that  other 
legitimate  aids  are  present  or  absent."  The  true 
rule  is  that  one  or  the  other  shall  be  preferred, 
according  to  the  manifest  intention  of  the  parties 
and  the  eircumstanees  of  the  ease.^  Accord- 
ingly distance  will  control  where  such  is  the 
maidfest  intent  of  the  parties,***  where  the  facts 
dearly  show  a  mistake  in  course  instead  of  in  dis- 

Hau. — Iver»on  v.  Svan,  16ft  Mass. 
SI!,  48  NE  282 ;  Hensh&w  v.  Mullens, 
111  Uaaa.  14S. 

Mils.— Doe  V.  Kins,  *  Miss.  126. 

Uo.— Hoffmaa  v.  Hlehl.  27  Mo.  664. 

N.  J. — Curtis  V.  Au-onson,  4B  N.  J. 
L.  U,  7  A  S8S,  60  AmR  fiS4. 

N.  C— Cowlea  v.  Reavls,  10>  N.  C. 
417,  II  SB  930;  Millar  v.  White,  1  N. 
C  13S,  1  AmD 

S.  C. — Eubanks  v.  Harrla,  28  S.  C. 
h.  183. 

Tex. — Rand  v.  Cartwrlffht.  82  Tex. 
)«,  18  8W  794:  Wyatt  v.  Foster,  79 
Tex.  413,  15  SW  679;  Booker  v.  Hart. 
77  Tex.  146,  12  SW  16;  WlUlamB  v. 
Mayfleld,  S7  Tex.  364:  Stark  v.  Stout, 
(Civ.  aT)  174  SW  1014;  Shlndler  v. 
Lntcher,  etc.,  Lumber  Co.,  (Civ.  A.) 
107  SW  941;  Olddlnn  v.  Thompson, 
(CJT.  A.}  92  snv  104S. 

"When  a  departure  from  elthar 
cenrsa  or  distance  becomes  necea- 
MLTT.  reason  as  well  as  the  law  seema 
to  ancseat  that  the  diatanoea  .  .  . 
onstat  to  yleM.  aa  betnc  much  the 
nuwt  uncertain  of  the  two."  BecUej 

Br^n.  Kr.  Dec  91,  99. 
_Ja]   JMUoKtlowi     of  rnla^d) 


iwc  It'appeara  from  a  survey  that 
U  vaa  the  mtentlon  of  the  aurveyor 
In  makinc  an  offlce  aurvey  to  make 
the  boanury  line  of  an  actual  aur- 
T«y  the  boundary  line  of  the  office 
aurvey,  which  line  was  well  marked 
and  deSned,  the  fact  that  the  dis- 
tance called  for  in  the  office  survey 
would  overlap  the  boundary  of  the 
actual  survey  Is  of  no  consequence, 
alnce  the  call  for  distance  must  yield 
to  the  course,  and  this  is  so,  al- 
though it  fs  claimed  that  the  survey 
called  for  had  been  abandoned. 
Shtndler  t.  Lutcher.  etc..  Lumber  Co., 
(Tex.  Civ.  A-)  107  SW  941.  (2) 
Where,  In  a  dispute  as  to  the  location 
of  land  by  a  survey,  two  corners  can 
b*  Identified,  the  entire  survey  may 
be  constructed  from  the  courses  and 
distances  given  in  the  field  notes,  and 
In  such  case  the  distances  and  qiian- 
Utr  must  yield  to  the  course.  Rand 
V.  Cartwrlght.  82  Tex.  899.  18  SW 
7)4.  (3)  Where  a  srantor  conveyed 
two  lots  to  different  purchasers  out 
of  a  larger  tract,  describing  them  by 
Hues  run  from  opposite  corners  of 
tbe  tract  In  such  directions  that  they 
would  meet  if  prolonged.  It  was  held 
liLat  they  should  be  run  to  connect 
with  each  other  without  regard  to 
distance,  the  Intervening  distance 
Ming  divided  in  proportion  to  the 
wngth  of  the  respective  lines  be- 
tween the  abutting  owners.  Lincoln 
V-  Edgecomb,  28  Me.  276.  (4)  One 
bad  two  adjoining  tracts  of  land 
Surveyed  on  the  same  day.  The  east 
line  of  the  first  tract  was  the  weat 
lltM  of  the  second.  The  survey  of 
ue  second  tract  called  for  the  he- 
sinning  at  "a  Spanlah  oak,  the  north- 
cast  comer  of  the  first  tract,"  run- 
ning Boatb.  A  line  run  from  auch 
Mint  would  comply  with  a  daacrlp- 
tion  thereof  in  the  call  for  the  west 
.ina  of  the  second  tract  It  was  held 
that  such  Una  mnat,  in  locating  the 


east  line  of  the  first  traot,  control 
the  distance  called  for  in  the  survey 
of  the  first  tract  Tate  v.  johnaon, 
148  N.  C.  267,  61  SC  741. 

as.  Morgan  v.  Renfro,  124  Ky.  814, 
99  SW  811,  30  KyL  633. 

86.  Combs  v.  Valentine,  144  Ky. 
184,  137  SW  1080;  Pearaon  v.  Baker, 
4  Dana  (Ky.)  821. 

"If  the  courses  and  dlatancea  thus 
run  do  not  close  the  aurvey,  it  must 
be  accomplished  by  running  the  same 
courses,  and  either  lengthening  or 
shortening  the  distances  as  each  caae 
may  require,  and  in  proportion  to 
the  length  ox  each  line,  as  called  for 
in  the  plat  and  oertlfloate  of  each 
survey."^  Beckley  ▼,  Bryan.  Ky.  Dec. 
91,  93. 

87.  U.  S. — Preston  v.  Bowmar,  6 
Wheat  680,  6  L.  ed.  S36;  Davia  v. 
Commonwealth  Land,  etc.,  Co..  141 
Pod.  740. 

Ky. — Ramsey  ▼.  Morrow,  188  Ky. 
488,  118  SW  »6:  Blight  v.  Atwell. 
4  J.  J.  Harsh.  S79. 

Ma,— Richer  t.  Barry.  84  Me.  116; 
lioring  T.  Norton,  8  Ma.  61. 

N.  a— Klawun  v.  Oaylord,  44  N,  a 
116. 

14$'  ^' — ^'  Corley,  48  S.  C.  L. 

Tax. — Talkln  v.  Anderaon,  19  SW 
360, 

Va.— -Oreen  v.  Pennington.  106  Va. 
801.  64  SG  877. 

Wash.— Davles  v.  Wlokstrom,  66 
Wash.  164.  105  P  464,  134  AmSR  1100. 

W.  Va.— Ruffner  v.  Hill,  11  W.  Va. 
428,  7  SE  18. 

See  McClintock  v.  Rogers,  11  111. 
279  (where  it  la  said  that  the  law 
cannot  satisfactorily  determine.  In 
all  cases,  whether  the  courses  or 
distances  shall  govern  when  they 
do  not  correspono,  but  they  must  be 
determined  by  concurring  testimony 
and  the  circumstancea  of  each  par- 
ticular case). 

.  88.  Preston  v.  Bowmar,  6  Wheat 
(U.  S.)  680,  6  L.  ed.  836;  Lorlng  v. 
Norton,  8  Me.  81;  Daviea  v.  wlck- 
Htrom,  66  Wash.  ]64i  106  P  464,  134 
AmSR  1100. 

(a]  Kxoept  in  tba  entire  ahseaoe 
of  any  other  aid,  the  rule  Is.  perhaps, 
not  controlling.  Davles  v.  Wlck- 
atrom,  66  Wash.  164,  106  P  464,  134 
AmSR  1100. 

'  88.  Preston  v.  Bowmar,  2  Bibb 
<Ky.)  493;  .  Lorlng  V.  Norton.  8  Me. 
81;  Scamman  v.  Sawyer.  4  Me.  429; 
Orenn  v.  Pennington.  106  Va.  801,  64 
SE  877:  Clements  v.  Kyles,  13  Qratt. 
(54  Va.)  468:  Smfth  v.  Chapman,  10 
Gratt  (61  Va.)  446;  RufCner  v.  HUl, 
81  W.  Va.  428,  7  SB  13, 

60.  Blight  V.  Atwell,  4  J.  J.  Marsh. 
<Ky.)  279:  Calvert  v.  PiUgerald.  Litt. 
Sel.  Caa.  (Ky.)  SIS;  Loring  v.  Norton. 
8  Me.  81;  Scott  v.  Welsburg,  S  Tex. 
Civ.  A.  46.  81  SW  769. 

[a]  niaMtattoas,— (1)  Where 
there  is  no  patent  ambiguity  in  a 
description,  but  on  fitting  it  to  the 
land  described  It  results  in  a  lot  of 
auch  peculiar  ahape  as  was  plainly 
never  Intended  by  the  partlea.  the 


ianeef*^  vlMre  the  distance  is  described  with  oeiv 
taUi^  and  the  course  is  not,  in  th6  absence  of  other 
controlling;  eircumstanees,"  or  where  it  i6  manifest 
from  the  patent  as  ran  out  that  proximate  certainty 
may  be  accomplished  by  changing  the  eoorse  instead 
of  the  distanee." 

162]  11.  Oontrol  of  Quantity— a.  The  Gen- 
eral Bnle.  The  statement  in  a  conveyance  of  the 
amount  of  land  to  be  conveyed  is  not  a  factor 
in  establishing  boundaries,  unless  the  more  partic- 
ular description  expressed  is  indefinite  and  uncer- 
tain.** It  is  very  generally  considered  that  quan-' 
tity  is  the  least  certain  element  of  description  and 
the  last  to  be  resorted  to  in  fixing-  boundaries. 
Anjd  even  thoi^li  a  definite  area  is  referred  to  in 
the  description  of  the  land,  it  will  not  prevail 
against  a  more  particular  and  certain  desoription 
by  reference  to  monuments,  natural  or  artificial, 
or  marked  Unes,  or  courses  and  distances."  Ordi- 

ooursea  will  be  disregarded,  and  the 
calls  for  distance  only  will  be  ap- 
plied, where  the  land  Intended  to  ha 
conveyed  will  be  thereby  exactly 
identified.  Talkln  v.  Anderaon,  (Tex.) 
19  SW  860.  (2)  In  treapaas  to  try 
title  it  appeared  that  J.  under  whom 
both  parttea  claimed,  conveyed  the 
north  fifty  feet  of  a  lot  to  plaintiff, 
the  balance  going  by  mesne  convey- 
ances to  defendants.  At  the  time  of 
the  purchase  by  plaintiff,  J  pointed 
out  a  fence  as  his  north  line,  and  a 
line  fifty  fast  south,  marked  by 
atakes,  aa  his  aouth  line.  Plaintiff 
adopted  both  llnea  aa  true,  and  they 
were  true  according  to  the  distances 
mentioned  In  the  deed  to  J,  but  ac- 
cording to  the  courses  of  said  deed 
both  iTnea  were  thirty  feet  too  far 
north.  It  was  held  that  plaintiff  Is 
confined  to  the  fifty  feet  of  land 
lying  between  the  fence  and  tha 
stakes,  ainea  tha  couraas  In  a  deed 
muat  yield  to  dlstanoaa  when  sjiA 
waa  the  evident  intention  of  the  wu> 
tiea  Scott  v,  Welsburg.  S  Tax.  Civ. 
A.  48,  21  SW  769. 

61.  May  v.  Wolf  Valley  Coal  Co., 
187  Ky.  626,  180  SW  781;  Preaton  v. 
Bowmar,  »  Bibb  (Ky.i  493,  498. 

"As  therefore,  when  the  necessity 
of  presuming  a  mistake  of  distance 
In  some,  or  of  course  In  others  of 
the  lost  lines,  is  produced  by  the 
mistake  which  la  found  In  the  lehgUi 
of  the  llnea  extant  we  adopt  the 
presumption  of  a  mistake  In  drstance 
rather  than  In  course;  so  by  a  parity 
of  reason  when  the  same  necessity 
is  produced  by  the  existence  of  a 
mistake  In  the  course  of  ^he  lines 
extant.  It  would  seem  proper  to  pre- 
sume a  mistake  In  the  course  rather 
than  In  the  distance  of  the  lost  lines. 
In  this  way  the  necessity  of  pre- 
suming a  mistake  of  - either  course 
or  distance,  will  be  made  to  operate 
according  to  the  cause  which  pro- 
duced it"  Preston  v.  Bowmar,  supra, 
ea.  Ricker  V.  Barry,  34  Me.  116. 
63.  Ramsey  v.  Morrow,  1-33  Ky. 
486,  118  SW  296. 

04.  Wheatley  v.  San  Pedro,  etc., 
R.  Co..  169  Cal.  BQ6,  147  P  188. 

68.  Ark.— Doe  v.-  Porter,  S  Ark. 
18.  36  AmD  448. 

Cal.— Dutra  v.  Perelra,  136  Cal. 
320,  67  P  281. 

III. — McClintock  V.  Rogers.  11  111. 
279:  Kruse  v.  Scrlppa,  11  111.  98. 

Iowa. — Dashlel  v.  HSrshman,  IIS 
Iowa  283,  86  NW  86. 

La. — Bender  v.  Chew,  129  La.  849, 
66  S  1023. 

Md.— O'Brien  v.  Clark.  104  Md.  SO, 
34.  64  A  86  [Quot  Cyc]. 

N.  T.— Peo.  V.  Hall,  43  Mtsc  117, 
88  NTS  278  [aff  106  App.  Dlv.  888 
mem,  9S  NTS  1142  mem.]. 

^Pa.— Miller  v.  Cramer,  190  Pa.  SIS, 
4i  A  890;  Petta  v.  Qaw,  IB  Fa.  SIS. 
Tenn. — Hickman  v.  Talt  Cooke  469. 
Can. — Hooey  v.  Tripp,  26  Ont  L. 
678.  2  DomLR  136,  21  OntWR  493. 

66.    U.    S.—Hlguera   v.    U.    S..  6 
Wall.    827,  18  L.  ed.  46%:  Shipp  V. 
Miller,  i  Wheat  816.  X,r-adt^UK^ 
Digitized  by  VjUuSflC 


228  {9C.J.] 


BOUNDABIES 


[§§  162-164 


narily  **aU  other  elements  of  description  moat  lose 
their  saperior  value  through  ambiguities  and  un- 
eotainties  before  resort  can  be  had  to  quantity. ' ' " 
[$163]  b.  IduitationB  and  Exceptioos  to  Sole 
— (1)  Where  Description  la  Otherwise  Donbtfnl. 
Nevertheless,  where  other  calls  which  would  ordi- 
narily control  a  eall  for  quantity  are  not  set  forth  in 


the  conveyance,  or,  althoui^  given,  leave  the  bound- 
aries doubtful,  the  quantity  of  land  becomes  a  mate- 
rial consideration  in  fixing  the  limits,"  and  may  have 
controlling  effect  in  determining  the  boundary.** 
164]  (8)  Whera  Quantity  of  Lud  Is  of  tlw 
Euence  of  the  Oontract.  Where  the  quantity  of 
the  land  conveyed  is  of  the  essence  of  the  emfamct. 


lCa8Bl«  V.  Watts,  S  Cranch  148,  S  Li. 
«d.  181:  Field  V.  Colnmbet,  9  F.  Caa. 
No.  4,764,  4  Sawy.  52S;  Jackson  v. 
Bpranie,  13  F.  Caa.  No.  7,14S,  1  Paln« 
4S4;  Tobln  v.  Walklnahaw,  SS  F.  Caa. 
No.  14.068.  McAU.  157-  Wakefield  v. 
Robs,  28  F.  Cas.  No.  17,0S0,  6  Mason 
S6. 

Ala. — ^Heaa  v.  Chennr.  SS  Ala.  261, 

8  S  781;  Wright  v.  Wrlafat,  S4  Ala. 
114. 

Ark.r-Doe  v.  Porter,  3  Ark.  IS.  86 
AniD  448. 

Cal. — Stanley  v.  Oreen,  12  Cat 
148. 

Conn. — Nichols  V,  Turney,  15  Conn. 
101:  Benedict  v.  Gaylord,  11  Conn. 
882,  29  AjnD  299;  Higley  v.  Bidwell. 

9  Conn.  447;  Belden  v.  Seymour,  8 
Conn,  19:  Snow  v.  Chapman,  1  Root 
S28. 

Del.— QutUen  v.  Betts,  17  Det  S8, 
29  A  R9B. 

Oa. — Bealt  v.  Berkhalter,  28  Oa. 
B«4. 

111. — Cottlnsham  v.  Parr,  93  IlL 
283;  McCllntock  v.  RonrB,  11  111. 
279;  Kruse  v.  Scrippe,  II  111.  98. 

Iowa. — Sanders  v.  Ooddlns,  46 
Iowa  468;  Ufford  v.  Wllklns,  8f  Iowa 
110. 

Kan. — Mayberry  v.  Beck,  71  Kan. 
609,  SI  P  191:  Armstrong  v.  Brown- 
field,  8S  Kan.  116,  1  P  186. 

Ky.— Kendrlck  v.  Burchett,  89 
8W  289,  28  KyL.  842;  Steele  v.  Wil- 
liams. 15  SW  49,  12  KyL  770:  Jen- 
nlnrs  v.  Monka,  4  Mete.  103;  Brown 
V.  Parish,  2  Dana  6;  Floyd  v.  Adams. 
1  A.  K.  Marsh.  7Z;  Powell  v.  Eve,  2 
Bibb  817. 

La.— Leonard  V.  Forblnr,  109  La. 
220,  82  S  203:  Ragan  v.  Qwlnn,  19 
La.  Ann.  138;  Davis  v.  Mlllaudon,  17 
La.  Ann.  97,  87  AmD  617;  Surffl  v. 
Shooter,  17  La.  Ann.  68;  Barrow  v. 
Miller,  16  La.  Ann.  114;  Zerlneue  v. 
Williams,  16  La.  Ann.  76;  Riddell  v. 
Jackson,  14  La.  Ann.  135. 

Me. — Chandler  v.  McCard,  38  Me. 
664;  Pierce  v.  Faunce,  37  Me.  63. 

Md. —O'Brien  v.  Ciark,  104  Md.  30, 
64  A  63;  Hall  v.  Hayhew,  15  Md.  651; 
Marbury  v.  Stoneatreet,  1  Md.  147; 
Stull  V.  Hurtt,  9  Gilt  446;  Jonea  v. 
Plater.  2  Gill  125,  41  AmD  408. 

Maas. — PhilllpB  V.  Bowers,  7  Gray 
21;  Curtis  v.  Francis,  9  Cusb.  427; 
Long  V.  Merrill,  24  Pick.  167;  Whltn 
Insr  V.  Dewey,  16  Pick.  428;  Folger  v. 
Mftchell,  8  Pick.  396;  Powell  v. 
Clark,  6  Maas.  365,  4  AmD  67;  Howe 
y.  Baas,  2  Mass.  880,  3  AmD  69. 

Mo. — Campbell  v.  Johnson,  44  Mo. 
247;  Orrlck  v.  Bower,  29  Mo.  810; 
Whittelaey  v.  Kellosg,  28  Mo.  404; 
Marshall  v.  Bompart,  18  Mo.  84. 

N.  H. — Pray  v.  Great  Falls  Mfg. 
Co.,  38  M.  H.  442;  Smith  v.  Dodge,  2 
N.  H.  308;  Perkins  v  Webster,  1  N. 
H.  287. 

N.  J.— Andrews  v.  Rue.  84  N.  J.  L. 
402:  Fuller  v.  Carr.  33  N.  J.  L.  157. 

N.  T.— Wilcox  V.  Bread,  92  Hun 
9,  37  NTS  867  [aft  167  N.  Y.  713, 
mem,  53  N£3  1183  mem] :  Boat  v. 
Puff,  3  Barb.  363 ;  Hathaway  v. 
Power.  6  Hill  4B3;  Jackson  v.  Mc- 
Connell,  19  Wend.  175,  32  AmD  439; 
Jackson  v.  Hubble,  1  Cow.  613;  Jack- 
son V.  Wltkinaon,  17  Johns.  146; 
Jackson  v.  Barrlnger,  IE  Johns.  471; 
Uann  v.  Pearson,  Z  Johns.  37;  Jack- 
aon  V.  Defendorf,  1  Cat.  493. 

N.  C. — Whitaker  v.  Cover,  140  N. 
C.  280,  62  SE  6B1;  Harrell  v.  Butier, 
92  N.  C.  20;  Proctor  v.  Pool,  16  N.  C. 
870. 

Oh. — Wolfe  T.  Scarborough,  8  Oh. 

St.  861. 

Pa. — PettB  v.  Gaw,  15  Pa.  218; 
Large  v.  Penn,  6  Serg.  St  R.  488; 
Glen  v.  Glen,  4  Serg.  &  R.  488;  Boar 
V.    McCormlck.    1   Serg.   &   R.  166; 


Smith  V.  Evans,  6  Blnn.  102,  8  AmD 
436. 

S.  C. — Brattoo  V.  Clawson.  14  B.  C 
U  127;  Lorick  v.*  Hawkins.  SO  8.  C. 
L.  417;  Jonea  v,  Bauskett,  29  S.  C  I<. 
68:  Barksdale  v.  Toomer,  16  8.  C.  I* 
290;  Commissioner  In  Equity  v. 
Thompson,  15  S.  C  L.  484;  Peay  v. 
Brlggs,  9  S.  a  L.  98.  II  AmD  660. 

Tenn. — Miller  v.  Bentley,  6  8ns»d 
671:  Hickman  v.  Talt,  Cooke  480. 

Tex. — ^Bnnton  v.  CardweU.  68  Tex. 
408;  Buford  t.  Gray.  51  Tax.  381; 
Huater  v.  Uors&  49  Tex.  219:  Johns 
V.  Schutv  47  T«c  678;  Welder  v. 
Hunt,  34  Tex.  44;  Hatch  v.  Garsa.  22 
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it  will  eontrol,  althongfa  the  collfl  of  the  deed  may 

not  inelade  the  whole  tract.^ 

[$  165]  (3)  Other  Exceptioiu.  So  quantity  will 
eoDtrol  where  there  is  a  dear  intention  expressed 
in  the  deed  to  eonrey  a  certain  quantity  only.^^ 
or  where  there  is  an  express  or  implied  covenant 
in  the  deed  to  convey  a  definite  quantity.^'  And 
eoorses  which  run  the  lines  outside  of  lands  owned 
by  the  grantor  are  controlled  by  the  quantity  of 
land  called  for  in  the  deed  because  it  will  be  pre- 
sumed that  the  grantor  intended  to  oonv^y  on^  hia 
own  land." 

[4  166]   12.  Oontrol  of  Ways,  Pablio  or  Private. 

"A  boundary  on  a  way,  public  or  private,  includes 
the  soil  to  the  centre  of  the  way,  if  owned  by  the 
grantor,  an&  that  the  way,  thus  referred  to  and 


understood,  is  a  monument  which  controls  courses 
and  distances,  unless  the  deed  by  ei^lieit  statemoit 
or    neceGoaiy   impUeation    requires    a  difEarent 

construction."'* 

[$  167]  D.  Belative  Importance  of  Oonflictinc 
Grants.  Where  there  is  a  clash  of  boundaries  in 
two  deeds  from  the  same  grantor,  the  title  of  the 
grantee  in  the  deed  first  executed  is,  to  the  extent 
of  the  eonfiiot,  superior and  the  rule  ^plies  as 
well  to  grants  by  the  state  as  to  conveyances  by 
an  individuaL^'  But  when  the  elder  grantee's  deed 
and  plat  are  obscure,  the  doctrine  that  the  elder 
gnuit  is  to  be  more  favorably  located  will  not  be 
strained  in  his  favor/^  And  where  two  tracts  of 
land  are  simultaneously  conveyed  by  the  grantor  to 
different  persons,  if  there  is  an  overlapping  in  the 


[a]  AppUeattoiw  of  ml*. — (1)  A 
iraat  of  two  hundred  and  fifty  acres, 
'to  be  run  fn  a  square  form"  aocord- 
Ins  to  a  description,  correct  as  to  dis- 
tances, but  with  mistaken  courses 
by  vbldi  the  tract  would  not  eon- 
tun  mora  than  ten  acnvs,  will  be 
oonstnwd  to  carry  out  the  intent 
u  to  quantity.  If  the  acreage  can 
be  located  with  reasonable  eertalnUr. 
Dnnl  V.  Crawford.  78  W.  Va.  Hi.  SO 
8B  tit.  (2)  Where  seneral  bound- 
uiM  may  either  include  or  exclude 
a  parcel  and  an  to  that  extent  atn- 
blmous,  the  number  of  acres  which 
the  parties  have  fixed  may  be  looked 
to  In  deSninff  the  bonnda^.  Camerle 
Natural  Oa«  Co.  v.  Carter  Oil  Co.. 
73  W.  Va.  7T6.  SI  SB  84*. 

[b]  Wkars  It  ■  Is  Impesslbla  to 
olose  a  snzTsy  by  eoarses  aaA  dls- 
tasoes,  and  no  lines  ara  found  actu- 
ally marked  out,  the  further  de- 
KTlptlon  by  quantity  will  control. 
Duncan  v.  Madara,  106  Pa.  BS2. 

[cl  mwr*  a  dead  Aeserlbea  lands 
•mMfiKnuaarp  and  the  description  ad- 
mltB  of  two  different  constructions, 
one  making  the  Quantity  conveyed 
Kgree  -Kitb  the  quantity  stated  In 
the  deed,  the  other  making  tt  differ- 
ent the  former  construction  eball 
prevail.  Herrick  v.  Slxby,  L.  R.  1 
P.  C.  436.  See  also  Wilson  Lumber, 
etc.  Ca  V.  Hutton,  etc.,  Co.,  15S  N. 
e.  S37,  68  SB  8  (reooffnlsinff  the 
rule). 

[dl  Vhen  laaids  are  deserfbed  by 
wetlOBal  subaiTlaLoas  a  call  for 
quantity  may  be  adopted  In  order  to 
avoid  ambiguity  in  the  .description. 
DsTli  V.  Hms.  lOt  Mo.  81,  IS  SW 
!I4. 

TO.   u.  3. — Jackson  v.  Sprague,  13 
P.  Cas.  No.  7,148,  1  Paine  494. 
Mo. — Campbell  v.  Johnson,  44  Mo. 

K.  J.— FuUsr  T.  Carp,  88  H.  J.  L. 

1S7. 

N.  V. — Mann       Pearson,  t  Johns. 

IT. 

R.  L— Doyle  V.  HeUen,  15  R.  I. 
S21.  g  A  70S. 

S.  a— Klrkland  v.  Way,  87  8.  C. 
L.  i.  46  AmD  7B2. 

Vt— Pullam  V.  Poster,  68  Vt  B«0, 
35  A  484. 

Wash. — ^Turner  v.  Creech,  58  Wash. 
439,  108  P  1084. 

11.  Lodge  V.  Lee,  6  Cranch.  (U. 
S.)  237,  3  L.  ed.  210;  Sanders  v.  Qod- 
dlng,  46  Iowa,  4GI:  Crocker  v.  Cot- 
Une,  166  Haas.  18S,  44  NE  214.  88 
LRA'  845;  Lambe  v.  Reaston,  5 
Taunt  307.  128  Reprint  666.  See 
also  Ptelds  V.  Columbet,  9  F.  Gas. 
Ko.  4,764,  4  Sawy.  628;  Nichols  v. 
Tnmey,  16  Conn.  101  (both  recog- 
nizing the  rule). 

{a]  Where  qaantlty  Is  resorted  to 
u  oae  of  the  evldsiieeB  of  Intention 
It  Ib  a  material  part  of  the  descrip- 
tion. Dyson  V.  Leek,  81  S.  C.  L. 
•43;   Bond  Jackson.    8  Hayw. 

(Tenn.)  189. 

[bl  affeet  of  words  "more  or 
"■a." — If  it  appears  on  the  face  of 
the  deed  that  the  Intention  was  to 
convey  by  the  acre  and  not  by  the 
tract,  then  the  words  "more  or  Ibss" 
not  prevent  a  recovery  of  what- 
Bver  qoantl^  may  be  wanting.  Wil- 


son V,  RandalL  6T  N.  T.  338:  Tripletl 
V.  Allen,  26  OratL  (67  Va.)  721,  21 
AmR  820. 

79.    Dealer  v.  Duffee,  1  Ala.  880 

1a]  What  amouts  to  oevsnaBt. 
n  Mlnge  v.  Smith,  1  Ala.  416, 
where  the  vendor  of  several  tracts 
executed  a  bond  conditioned  to  make 
title  to  the  vendee,  and  In  the  con- 
dition each  parcel  of  the  land  was 
dsscrlbed  by  division  and  subdivi- 
sion, according  to  the  government 
surveys,  and  most  of  them  by  the 
number  of  acres  contained,  and  then 
followed,  "The  whole  of  the  with- 
in described  lands,  contain  In  all, 
twelve  hundred  and  sixty-eight 
and  seventy-one  hundrodtha  acres," 
It  was  held  that  these  words  could 
not  be  regarded  as  meraly  descrip- 
tive of  the  land,  but  that  they  con- 
stituted a  covenant  as  to  the  quan- 
tity. 

[b]  nsrs  is  no  InuUed  war- 
ranty, at  a  aals  by  a  pnbllo  oflloer, 
to  convey  the  exact  acreage  men- 
tioned in  the  deed,  and  no  reduction 
will  be  allowed  for  a  deficiency  un- 
less it  amounts  to  a  failure  of  con- 
sideration or  defeats  the  object  of 
the  purchaser,  or  furnishes  satis- 
factory evidence  of  a  total  mistake 
In  the  character  of  the  land.  Com- 
missioner in  Bqulty  V.  Thompson, 
15  8.  C.  L.  484.' 

[0]  Absence  of  •xpress  averments 
ov  oOTWiants.i~-Where,  In  a  deed, 
there  are  no  expreBS  averments  or 
covenants  as  to  quantity,  a  state- 
ment as  to  the  number  of  acres  con- 
veyed will  yield  to  the  actual  area 
as  ascertained  by  reference  to  the 
plat,  field  notes,  monuments,  or  other 
certain  descriptions  of  the  premises 
conveyed.  Dashlel  v.  Harshman,  113 
Iowa  288,  86  NW  85. 

73.  McDowell  V.  Carothers,  75  Or. 
126,  146  P  800. 

74.  McKensle  v,  Gleason,  194 
Mass.  452,  457,  69  NB  1076, 100  XmSR 
566;  Peck  v.  Dennlston,  121  Mass.  17. 

7B.  DeL—Quillen  v.  Betts.  17  Del. 
53.  89  A  686. 

Oa. — Adams  t.  Powell.  87  Ga,  111, 
18  SE  280. 

Ky. — Bwell  v.  .Hauser,  140  Ky. 
4B9,  181  SW  186;  Burt,  etc..  Lumber 
Co.  T.  Wilson,  98  SW  906,  29  KyL 
488:  Sandy  River  Cannel  Coal  Co.  v. 
White  House  Cannel  Coal  Co.,  72  SW 
298,  24  KvL  1658:  Flynn  v.  Sparks, 
11  SW  206,  10  KyL  960. 

La, — ^Williams  v.  Bernstein,  61  La. 
Ann.  115,  25  S  411;  Keller  v.  Shel- 
mire,  42  La,  Ann.  825,  7  S  587;  Porche 
V.  Lang,  16  La,  Ann.  312;  Lacour  v. 
Watson,  12  La.  Ann.  214. 

Md. — Bryan  v.  Harvey,  18  Md.  118. 

Mass. — 'Hooten  v.  Comerford,  X62 
Mass.  691,  26  NE  407.  23  AmSR  861. 
See  also  Thacker  v.  Guardenier,  7 
Mete.  484. 

Mo.— Kellogg  T.  Mullen,  45  Mo. 
671. 

N.  C— Hedrtek  v.  Gobble.  81  N.  C. 
848. 

Pa. — Thompson  v.  Kauffelt,  110  Pa. 
209,  1  A  267. 

S.  C. — Faulkenberry  v.  Truesdell, 
86  8.  C.  L.  221. 

Tenn. — Harrlman  Land  Co.  v.  Hil- 
ton,   121    Tenn.    808,    120    SW  162; 


Hitchcock  T.  Southern  Iron,  etc.,  06.i 
(Ch.  A.)  88  8W  688. 

Va.-4ones  v.  Jones,  1  Call  <6  Va.) 
4B8. 

Wash. — Lundell  v.  Allen,  etc.  Mill 
Co..  67  Wash.  160,  106  P  626. 

Compare  Miles  v.  Sherwood.  84 
Tex.  485.  19  SW  863  (Where  tt  was 
held  that  the  fact  that  the  owner  of 
two  surveys  conveyed  one  prior  to 
the  other  is  immaterial  on  an  Issue 
whether,  as  originally  surveyed, 
there  is  a  conflict  as  between  them). 

[a]  ^plioatloa  of  mis.— (l)Where 

Silainttfr  and  defendant  owned  ad- 
olnlng  lota  acquired  from  a  com- 
mon source  of  title,  and  plaintiff 
held  under  the  first  deed  made  by 
the  common  grantor,  which  made  no 
reference  to  other  conveyances, 
plaintiff  was  not  required  to  yield 
any  portion  of  bis  land  to  satisfy 
BUDsequent  grants  made  by  the  com- 
mon source,  under  the  rule  requir- 
ing the  apportioning  of  an  excess  or 
deficiency  between  adjoining  owners. 
Hrut»r  V.  Lonseth,  63  Wash.  689,  692, 
116  P  26  [cit  Cyc].  (2)  Where  a 
location  of  a  block  of  tracts  over- 
laid a  large  part  of  an  'older  survey, 
this  would  not  give  the  Junior  sur- 
vey the  land  of  the  older  'survey, 
as,  to  satisfy  Its  warrants,  the  sur- 
vey had  to  be  made  on  vacant  land. 
Lehlffh  Valley  Coal  Co.  v.  Beaver 
Lumber  Co.,  208  Pa.  544,  53  A  879. 

[b]  A  snbseqosnt  settler  cannot 
object  to  the  boundary  of  a  prior  ad- 
joining settler,  where  he  has  assented 
thereto  on  making  his  entry.  8y- 
phers  V.  Neighen,  22  Pa.  126. 

[cl  A  younger  grant  on  an  OUsr 
specbl  entry  will  prevail  over  an 
Older  grant  on  a  younger  general 
entry.  Hitchcock  v.  Southern  Iron, 
etc.,  Co.,  (Tenn.  Ch.  A.)  38  SW  688. 

[d]  Chwtroversiss  iwtwesa  stata 
aad  dttssBs. — ^The  rule  that,  wUbra 
boundaries,  under  titles  of  different 
dates,  lap,  the  junior  claimant  haa 
no  color  of  title  to  the  lappage  wl^- 
out  actual  possession  thereof  ap- 
plies to  controversies  between  the 
state  and  the  dtissns  who  claim 
under  mesne  conveyances  which  ex- 
tend the  boundaries  Of  the  original 

rrant    Hedrick  v.  Clobble,  51  K.  C. 

[e]  Bonbtfol  words  of  bomdaar 
In  a  partition  la  the  probate  oonirt 

are  not  to  receive  a  construction  pe- 
culiarly favorable  to  the  perspn 
whose  lot  Is  described  first.  Mann 
V.  Dunham,  5  Gray  (Mass.)  611. 

78.  Kerr  v.  DeLaney.  91  SW  286, 
28  KyL  1140. 

77.  Faulkenberry  v.  Truesdell,  36 
S.  C.  L.  221. 

[a1  Priority  of  speoiflo  over 
floating  grant. — A  grant  of  land 
Identified  by  specific  boundaries,  or 
having  such  descriptive  features  as 
to  render  Its  Identification  a  matter 
of  absolute  certainty,  gives  a  better 
right  to  the  prer.iises  in  determin- 
ing controversy  in  regard  thereto, 
caused  by  the  overlapping  of  two 
patents,  than  would  a  floating  grapC 
although  the  latter  is  first  surveyed 
and  patented.  Hale  v.  Akers,  68  Cal. 
160,  10  P  885.  — 
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deiKiiptions  the  grant  of  the  grantee  whose  mrftsy 
was  pripr  controls." 

168]  E.  BeUtiTe  Importance  of  Oonflietiiig 
Surveys.  Where  smrey  lines  conflict  the  lines  of 
the  elder  survey  will  prevail  over  those  of  the 
junior,"  and  this  is  particularly  so  where  the 
junior  is  bounded  with  express  reference  to  the 
elder;*"  but  a  call  for  the  well  established  comer 
of  an  older  survey  is  of  equal  dignity  with  a  call 
for  the  establish^  line  of  another  survey,  and  in 
a  ease  where  plaintiff  shows  no  ground  for  a 
recovery  except  a  conflict  in  the  two  calls  he  is  not 
entitled  to  recover;"^  and  where  two  surveys  are 
contemporaneous,  neither  can  claim  any  advantage 
over  the  other  from  mere  priority  in  the  date  of 
the  final  title.""  Where  there  are  two  eonflicting 
surveys,  the  prior  of  which  is  proved  to  be  errone- 
ous and  the  numnments  referred  to  in  it  lost,  a 
toad  designated  on  the  map  of  sneh  prior  survey 


aa  the  boundary  will  not  be  accepted  as  the  true 
dividing  line." 

[$  169]  F.  Rules  of  location  as  Applicable  to 
Patent  Assmning  to  Oonrey  Land  within  Anotiiex 
Stote.  The  fact  that  the  boundaries  of  a  tract  of 
land  as  given  in  a  state  patent,  based  on  a  survey 
made  at  the  instance  of  the  patentee,  extend  beyond 
the  state  line,  affords  no  ground  for  the  relocation 
of  the  tract  by  the  courts,  so  as  to  place  it  all 
within  the  state.  The  true  rule  requires  them  to 
ascertain  and  to  locate  that  portion  of  the  bound- 
ary which  lies  within  the  state  by  the  usual 
methods,  running  the  lines  backward  and  in  reverse 
order  from  known  comers  aceordiz^  to  the  eaUs  of 
the  patent  where  necessary,  and  to  ef dude  from 
the  tract  that  portion  whi^  lies  without  the  st«te 
by  taking  the  state  line  as  the  boundary  between  the 
pmnts  where  such  line  is  crossed  by  the  linee  of 
the  survey.** 


m.  ESTABLISHMENT 


170]  A.  By  Act  of  Parties— 1.  By  Agree- 
ment— a.  In  General  Where  the  boundary  line 
between  two  adjoining  landowners  is  uncertain,  th^ 
may  !^ree  on  a  division  line  between  them,  and 


when  executed  each  will  own  up  to  this  line  as  if 
it  were  a  natural  boundary,  or  as  if  their  deeds  or 
grants  eall  for  it."  It  is  of  course  immaterial  to 
the  validity  of  the  agreement  that  the  line  so  fixed 


T&  Adams  v.  ^iBon,  1(7  Ala. 
W.  S4  3  8S1. 

Tft.  U.  S. — Ulraan  v.  Clark.  100 
Fed.  ISO.  See  also  Martin  v.  Huchea, 
90  Fed.  6S2,  S3  CCA  198. 

Jnd. — Edwards  v.  Ogle.  7fl  Ind. 
102. 

Ky, — ^Kerr  v.  DeLaney,  91  SW  286. 
28  KvL.  1140;  Hoeg  v.  Lusfc,  120  Kr 
419,  86  SW  1128,  27  KyL  840"  Vin- 
cent V.  Blanton,  86  SW  708,  27  Kyi* 
489:  BuBse  v.  Central  Covlnston,  S8 
fiW  865,  S9  SW  848,  19  KyL  167. 

La. — ^LacOur  v.  Watson,  18  Lia. 
Ann.  214. 

Hd. — Doraey  v.  Hammond,  1  Harr. 
A  J.  190. 

Hlch.--Brown  v.  Mllllman,  119 
Mtch.  60fl,  78  NW  785:  WUmarth  v. 
Woodcock,  «8  Mich.  3Si.  S3  NW  400; 
Case  V.  Trapp,  49  Mich.  69.  12  NW 
908. 

Mo. — ^Van  Amburrh  v,  Randall,  IIS 
Ha  607,  22  SW  «S<. 

N".  J. — Llpplncott  V.  Souder,  8  N. 
J.  L.  161. 

N.  C— Hill  V.  Dalton.  140  N.  C.  », 
58  SB  217S. 

Or. — ^Albert  v.  Salem,  S9  Or.  469, 
66  P  1068,  66  P  2SS. 

Pa. — Bellas  v.  Cleaver,  40  Pa.  260; 
Carbon  Run  Imp.  Co.  v.  Rockafeller, 
25  Pa.  49;  Wray  v.  Miller,  14  Pa.  289; 
'Robeaon  v.  Olbbona,  2  Rawie  46. 

S.  C. — ^Bubanka  v.  Harris,  28  S.  C. 
I..  18S;  Bradford  v.  Pitts,  9  S.  C.  L. 
■116. 

Tenn.~-Nolen  v.  Wilson.  S  Sneed 
8S2. 

Tmc.— Oriffith  V.  Rife,  72  Tex.  186, 
12  SW  168;  Byrne  v.  Pagan,  16  Tex. 
S91;  McSpadden  v.  Vannerson,  (Civ. 
A.)  169  SW  1079;  WilUams  v.  Mc- 
Leroy,  (Civ.  A.)  135  SW  261;  Isaacs 
V.  Texaa  Land,  etc.,  Co.,  (Civ.  A.) 
-S9  SW  1040;  Keystone  Hills  Co.  v. 
Peach  River  Lumber  Co.,  (Civ.  A.) 
96  SW  64:  Hornbarger  v.  Glddlnrs, 
11  Tex.  Civ.  A.  283.  71  SW  989; 
jltanua  v.  Smith,  8  Tex.  Civ.  A.  686.  30 
flW  262;  Fenley  v.  Flowers.  6  Tex. 
Civ.  A.  191,  23  SW  749.  See  also 
Spencer  v.  Levy,  (Civ.  A.)  173  SW 
660;  State  v.  Post,  (Civ.  A.)  169  8W 
401  (both  holdlnar  that  calls  In  a  later 
4eed  cannot  aid  In  lIzlnBr  the  loca- 
tion of  the  comers  In  a  former  one). 

Utah. — Washington  Rock  Co.  v. 
Toung,  29  Utah  108,  80  P  382,  110 
AmSR  »6fl. 

Can.— Bartlett  v.  Steel  Co.,  38  Can. 
8.  C.  136. 

[a]  AppUsatSon  of  rnle<— Where 
an  original  government  survey  of 
land  was  made  before  the  township 
line  was  established,  the  fact  that 
a  retracing  of  autoi  survey  by  the 


aid  of  the  courses  and  distances 

given  tn  the  Held  notes  for  the  pur* 
pose  of  discovering  a  lost  boundary 
placed  the  comer  of  a  section  east 
of  the  township  line  aa  subsequently 
established,  and  In  another  township, 
could  not  Injuriously  affect  the 
rights  of  a  party  holding  under  a 
government  patent  based  on  the 
original  survey,  such  survey  con- 
trolling, Washington  Rock  Co.  v. 
Young,  29  Utah  108,  80  P  382,  110 
AmSR  666. 

[b]  What  ooaatltaies  priority  of 
loeaocm. — ^Where  plalntllCs  In  eject- 
ment claimed  under  one  warrant  and 
defendants  under  three,  all  surveyed 
on  the  same  day,  and  the  return  of 
defendants'  surveys  called  for  plaln- 
tlffs'  warrant  as  its  boundary  and 
adjoiner  on  the  northeast,  while  the 
return  of  plaintiffs'  survey  called  for 
vacant  land  on  the  southwest,  the 
court  should  have  held  as  a  matter 
of  law  that  priority  of  location  was 
with  plaintiffs.  Collins  v.  Clough. 
222  Fa.  472,  71  A  1077.  16  AnnCas 
871. 

[c]  OSm  nrvws^d)  Where 

the  calls  In  an  omce  survey  are 
based  on  another  survey  actually 
made  on  the  ground  and  established 
at  the  time,  both  surveys  recognis- 
ing a  landmark  which  could  be  known 
emv  by  an  actual  survey,  the  fact 
that  the  field  notes  of  the  office  sur- 
vey were  dated  one  day  earlier  than 
the  field  notes  of  the  actual  sur- 
vey did  not  affect  the  priority  of  the 
actual  survey.  Shindler  v.  Lutcher, 
etc..  Co..  (Tex.  Civ.  A.)  107  SW  941. 
(2)  The  rule  that  a  prior  location 
made  by  an  office  survey  la  valid 
and  will  prevail  over  any  aabseauent 
survey,  although  actually  surveyed 
on  the  ground,  that  may  conflict 
therewith,  since  the  prior  location 
appropriates  the  land,  has  no  apnll- 
cation  where  the  ca.na  in  an  office 
survey  limit  the  boundary  in  a  cer- 
tain direction  to  a  line  of  another 
survey  well  marked  with  a  corner  es- 
tabllffned,  which  was  actually  made 
on  the  ground,  and  where  the  call 
for  distance  conflicts  with  the  call 
for  such  line.  Shindler  v.  Lutcher, 
etc..  Lumber  Co..  supra. 

rdl  natste  oonstmed. — ^The  Texas 
act  of  Febr.  1.  1845,  requiring  owners 
of  land  by  titles  from  the  Mexican 
government,  the  lines  of  which  were 
not  correctly  marked,  to  have  the 
same  resurveyed  and  plats  returned 
to  the  land  office,  which  plats  would 
be  delineated  on  the  county  maps, 
after  which  they  were  to  be-  re- 
corded as  the  only  true  boundaries 


of  said  land,  not  being  compulsory, 
where  the  owner  of  such  a  grant 
falls  to  avail  himself  of  It.  and  the 
land  is  patented  to  another,  the 
elder  grant,  if  capable  of  Identifica- 
tion, must  prevail.  Byrne  v.  Pagan. 
16  Tex.  39i: 

[ej  Xamitatlom  of  rale. — In  tres- 
pass to  try  title  Involving  the  lines 
of  block  C-S  as  they  appeared  In  the 
field  notes,  of  the  various  sections 
of  block  J-K.  which  blocks  consti- 
tuted a  system  of  surveys,  based  on 
the  line  outlined  by  vxe  surveyor 
who  had  run  only  one  line  on  which 
all  these  blocks  Were  construed  by 
him  as  shown  by  his  field  notes  In 
the  land  office  several  months  apart, 
the  fact  that  he  first  made  out  and 
flled  the  field  notes  of  C-S,  did  not 

firevent  the  further  fact  that  the 
Ines  of  that  block  were  called  for 
in  the  field  notes  of  J-K,  having  its 
due  weight,  and  the  rule  that  the 
lines  of  a  prior  survey  cannot  be 
controlled  by  the  call  of  the  junior 
survey  did  not  apply.  HcCormack 
V.  Crawford,  (Tex.  Civ.  A.)  181  SW 
486. 

SO.  ffliackelford  v.  Walker,  156 
Ky.  173,  160  SW  807;  Thatcher  v. 
Crawford,  12  Ky.  up.  621  (holding 
that,  where  patents  conflict  aa  to 
boundaries  first  entry  and  claim  pre- 
vail, unless  there  Is  actual  occu. 
pancy  and  Inclosure  within  the  in- 
terference) :  Van  Amburgh  v,  Ran- 
dall. 116  Mo.  607.  22  SW  936:  Man- 
hattan Coal  Co.  V.  Oreen,  73  Pa.  310. 

81.  Mqnan  v.  Mowles.  (Tex.  Civ. 
A.)  61  &vriB5. 

as.  Welder  v.  CarroU,  2»  T«x.  317. 
•See  also  Van  Amburgh  v.  Randall. 
116  Ho.  667,  it  SW  <U  (reoognls- 
Ing  the  note). 

83.  Hiller  v.  Cuelho,  W  Cal.  649, 
27  P  680. 

84.  Bramblet  v.  Davis.  141  Fed. 
776,  72  CCA  204. 

88.  U.  S.— Jenkins  v.  Trager.  40 
Fed.  726  rapp  diem  136  U.  S.  661 
mem.  10  Set  1074  mem,  34  L.  ed. 
667  meml. 

Ala.— Wheeler  v.  State,  109  Ala. 
66,  19  S  993. 

Ark. — ^Deldrlch    v,    Simmons.  •  76 
Ark.  400,  405.  87  SW  649  [elt  C^yc]. 
^^Cal. — Haatlnga   v.    Stark,   38  Cal. 

da.— Farr  v.  Woolfolk.  118  Oa. 
277.  46  BE  230. 

UL— La  Mont  v.  DlckltUBon,  189  111. 
628,  60  NB  40. 

Ind. — ^Klnsey  v.  Sattertbwalte.  83 
Ind.  342. 

Iowa. — ^Klay  v.  Kurvlnk.  114  NW 
683;  (Mrdon  v.  Uatthes^  149  Iowa 
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13  not  the  true  line."*  If  the  fact  that  the  parties 
were  mistaken  in  fixing  the  line  could  invalidate 
the  agreement,  no  such  agreements  could  ever  stand 
unless  they  designated  the  exact  line.*^  Such  an 
agreement  may  be  implied  as  well  as  expressed," 
and  becomes  binding  from  the  time  it  is  made."" 
The  lav  favors  such  an  agreement.  As  was  said  in 
a  recent  decision:  "It  is  the  policy  of  the  law  to 
give  stability  to  such  an  agreement,  because  it  is 
the  most  satisfactory  way  of  determining  the  true 
boaddary,  and  tends  to  prevent  litigation. ' '  ^ 
"Where  they  themselves  have  agreed  that  the  fact 
is  so  and  so,  that  ought  to  be  and  ia  Uie  end  of  the 
matter,"" 

[9  171]  b.  Ughta  Acanlred  by  Agreement  on 
Line  Distingnfilhed  from  BlgbtB  Acquired  by  Ad- 
vene Poesession.  There  is  a  elear  and  well  defined 


distinction  between  rights  in  land  thus  acquired 
and  rights  acquired  by  adverse  possession."  Th« 
one  is  friendly,  growing  out  of  the  agreement,  and 
the  other  a  hostile  relation  unconnected  with  the 
agreement."  While  execution  of  the  agreement'  by 
taking  possession  of  the  land  is  necessary,  it  i^ 
not  necessary  that  this  possession  should  have  been 
continued  for  the  period  requisite  to  acquire  title 
by  adverse  possession,"  A  possession  for  aneh  time 
as  will  show  the  intent  is  sufficient.*" 

[{  172]  c  Consideration  for  Agreement.  While 
a  consideration  is  necessary,*'  the  definite  settle- 
ment of  a  boundary  not  previously  defined  iA  a  good, 
and  sufficient  consideration  to  uphold  the  agree- 
ment," "Out  of  the  doubtfulness  of  the  right 
springs  the  consideration  which  binds  parties  to 
such  agreements."** 


101.  12S  KW  S40. 

Kmi. — Stelnhllber  v.   Holmes,  IS 
Ku.  <07.  75  P  1019.   See  also  Parks 
T.  Bftksr,  81  Kao.  S51,  lOB  P  4U 
(dlsciuslnr  the  rule). 
^H&— PrftcharA  t.  TcnmK  74  Ma. 

Uasi.— Drake  v.  Cnrtle,  9  Cosh. 

44S  notei 

Vo.— Hllredick  v.  Gru«bb«l.  t4<t 
Ho.  110.  151  SW  7SI;  BruRimell  V, 
IbiTts.  148  Mo.  430,  EO  8W  9S.  Be« 
alM  Lemmona  v.  McKlnney,  102  Mo. 
ni  01  SW  922. 

H«bp. — Lynch  V.  EgRtt,  07  Nebr. 
5*1.  »S  NW  776;  Enn  v.  Lifht.  4 
Nebr.  (Unoff.)  127,  SS  NW  SSJ. 

N.  R— Baton  v.  Rice,  8  N.  H.  878: 
8«wler  V.  Fellows,  6  N.  H.  107,  Zt 
AmD  462. 

Oh.— Hills  V.  Ludwlff,  4«  Oh.  St. 
173.  14  NB  S90. 

Pa.— PerWns  v.  Gi^,  S  Serg.  *  R. 
127.  8  AmD  OSS, 

8.  C— Perry  y.  Jefferies,  01  &  C. 
291,  89  SB  616. 

Tm. — ^Lecomte  v.  Toudouie,  88 
Tex.  208,  17  SW  1047,  27  AraSR  870^ 
Brown  V.  Johnson,  (Civ.  A.)  73  SW 
4).  See  also  Dement  v.  Wllllama, 
44  Tex.  1S8. 

Utah. — ^Warren  v.  Masznchl,  45 
ruh  612,  14S  P  860:  Younff  v.  Hy- 
land,  37  Utah  229,  108  P  1121. 

W.  Ve.— Harman  v.  Alt.  «9  W.  Va. 
187.  71  SB  709:  Teass  v.  St.  Albans, 
3S  W.  Ta.  1,  if  SB  400.  19  LRA  802; 
Gwynn  v.  Schwart!^  82  W.  Va.  487, 
)  SE  880. 

WlB.— Parkinson  -v.  HcQnald,  B4 
Wla  478.  11  NW  682. 

Can. — Carrisan  v.  Lawrle,  7  East- 
LR  108. 

[a]  "The  oUeet  of  the  nle  Is  to 

secure  repose,  to  prevent  strife  and 
oispates  concemlns  boundaries,  and 
make  titles  permanent  and  stable." 
Toanff  T.  Blakeman,  162  Cal.  47?, 
432,  96  P  888  (per  Shaw,  J.>. 

[b]  'Th*  estaMtshmeai  of  this 
ktsA  of  hovnOan  Is  always  a  mat- 
tar  of  aoiaprouuse,  in  which  each 
party  supposes  he  rives  up,  for  the 
Bake  of  peace,  something  to  which 
Id  strict  histlee  he  is  entitled.  There 
I*  an  express  mut\ial  abandonment 
«  their'  former  rlehts,  upon  an 
amement  that  whether  they  be 
Sood  or  whether  they  be  had.  neither 
u^to  reear  to  them  on  any  pretence 
wnatever,  at  claim  anything  that  he 
«n  not  derive  from  the  terms  of 
Ike  agreement.  Each  takes  hi* 
oance  of  ebtainlnsr  an  equivalent  for 
•TCTTtblnff  he  rellnqulehea,  and  If  the 
sTmt  turn  out  tmntrary  to  his  ex- 
PNtsUons,  BO  much  the  worse  for 
BM.  If  there  be  no  intention  of 
ftand,  no  unfair  dealing,  and  neither 
prty  has  more  knowledge  of  the 
»ct  mtsconcelved  than  the  other 
l»i  the  contract  will  bind."  Perklne 
I  Gay.  I  Serg.  *  R  (Pa.)  827,  831. 
•  AmD  658  [quot  With  appr  Groran 
V.  Lelke.  22  Pa.  Super.  69,  62]  (per 
CllMon.  J.), 

[c]  The  fact  that  the  property  of 
«•  of  the  pwrldes  to  the  agreed  Una 
was  Us  honMrtesd  does  not  affect 
Ute  validity  of  the  agreement.  The 
■ffreemont  does  not  constitute  a  sale 


of  real  estate  but  a  settlement  of  the 
boundary  line.  UcKeon  v.  Boan, 
(Tex.  Cfv.  A.)  106  SW  404. 

 Td]    OoaMraollom  of  agr— aneat. — 

Where  landowners  acree  to  select 
men  to  run  a  division  line  and  that, 
having  run  the  line  from  one  of  its 
tcTTninal  points  to  the  other,  the  men 
should  run  and  retrace  it  to  the  ba- 
Slnnlng  point,  the  retradng  forms 
a  substantial  part  of  the  agreement 
and  cannot  be  dispensed  With  exoept 
by  the  consent  of  the  ovners. 
Wheeler  v.  BUte.  109  Ala.  S6,  19  8 
998. 

[el  A  mere  Ueease  by  the  owner 
of  one  tract  of  land  permitting  the 
owner  of  an  adjacent  tract,  the 
boundary  line  between  which  and 
the  former  tract  is  disputed,  to  fence 
and  occupy  over  the  true  line  will 
not  amount  to  an  asTeement  accept- 
ing the  line  claimed  by  the  licensee 
as  the  boundary,  although  his  pos- 
sasBlon  extends  up  to  the  line  so 
claimed.  Wright  v.  lissstter,  71  Tex. 
640,  10  SW  295. 

[f]  A  verbal  afreemant  for  a  dl- 
vtnoa  of  puMlo  land  when  either 
party  should  enter  It,  but  Indefinite 
as  to  time,  where  no  trust  is  created 
between  the  parties  and  there  are  no 
peculiar  circumstances  that  would 
make  it  unconscionable  for  either 
party  to  resist  a  specific  perform- 
ance. Is  not  entitled  to  favorable 
consideration  because  clearly  against 
public  policy.  Baker  v.  H<Hlobaugh, 
IB  Ark.  822. 

[g]  Xa  3jonlsian»  owners  are  not 
bound  by  the  consent  regarding 
boundaries  fixed  by  Ebemselves  in 
error  without  having  left  the  matter 
to  experts.  Russell  t.  Producers'  Oil 
Co.,  138  La.  184.  70  S  92;  Aurlanne 
T.  New  Orleans,  188  La.  10.  62  S  168; 
Williams  V.  Bernstein,  61  La.  Ann. 
lis.  25  8  411:  Gaude  v.  Williams,  47 
La.  Ann.  1826.  17  S  844;  Gray  v. 
Couvlllon,  12  La,  Ann.  780;  Bour- 
glngnon  v.  Boudousquie,  6  Mart.  N. 
3.  697.  Compare  Kittrldge  v. 
Landry,  2  Rob.  72  (where  it  was  held 
that  a  private  agreement  that  certain 
lines  should  form  a  boundary  be- 
tween the  lands  claimed  by  the 
parties  thereto,  not  recorded  in  the 
office  of  the  parish  Judge,  is  void 
aa  to  third  persons  or  Innocent  pur- 
chasers without  notice). 

[h]  In  Itaebeo  the  fixing  of  bounds 
Is  a  Judicial  act  which  Is  complete 
only  by  the  Intervention  of  the  court 
or  of  a  public  officer  called  a  "sworn 
surveyor  of  the  Province  of  Quebec." 
The  fixing  of  bounds  by  agreement, 
or  any  other  fixing  of  bounds  de 
facto,  has  not  the  strength  of  res 
Judicata  and  does  not  prevent  an 
action  of  boundary  before  the  court. 
Fences  put  up  and  recognised  for 
thirty  years  do  not  constitute  a 
boundary,  but  are  proof  of  public 
and  rightful  possession.  Clarke  v. 
Lacombe,  88  Que.  K.B.  466.  See 
also  Raymond  v.  Leclerc,  IE  Que.  Pr. 
106. 

86.  See  cases  Infra  note  87. 

87.  Lecomte  v.  Toudouze.  82  Tex. 
208.  17  SW  1047.  27  AmSR  870;  Harn 
v.  Smith,  ?»  Tex.  810,  IS  SW  240.  28 


AmSR  340;  Cooper  v.  Austin.  58  Tex 
494;  Volgt  v.  Hunt.  (Tex.  Civ.  A.)" 
167  SW  746. 

88.  Ark. — Deidrtch  v.  Bimmon%7B 
Ark.  400.  40B,  87  SW  849  Ipit  Cy&i. 

III.— Clayton  v.  Felg.  178  IlL  184, 
84  NB  148. 

Mo. — Jacobs  v.  Moseley,  91  Ha 
467,  4  SW  1S6. 

N.  H.— Eaton  v.  Rice,  8  K.  H.  878. 

K.  T.— Rockwell  v.  Adams,  « 
Wend.  467.  7  Cow.  761;  Jackson  t« 
O^en,  7  Johns.  288. 

Tex. — Hunter  v.  Malone,  49  Tesv 
GIV.  A.  116.  108  SW  709. 

Utah. — Toung  v.  Hyland.  87  Utah 
229.  108  P  1124. 

88.  Lindsay  V.  Springer.  4  Del. 
647:  Farr  v.  Woolfolk,  US  Ga.  277, 
46  SB  230. 

80;   Cavanaugh  v.  Jackson,  91  C^. 

680.  683,  27  P  931  (per  Paterson,  j3.' 
To  same  effect  Plsher  v.  Bennehoflt, 
121  111.  426,  13  NB  160;  Holllngitf- 
worth  V.  Barrett,  89  SW  107,  28  KyL 
280;  Hoar  v.  Hennessy,  29  Mont.  268. 
74  P  462;  Houston  v.  Matthews.  I 
Yerg.  (Tenn.)  116. 

"These  settlements  of  boundaries' 
are'  common,  beneficial,  approved  ana 
encouraged  by  courts,  and  ought  not 
to  be  disturbed,  though  It  was  after- 
wards shown,  that  they  had  been' 
erroneously  settled.  .  .  ,  Conven- 
ience, policy,  necessity.  Justice,  alt 
unite  In  favor  of  supporting  suoh  an 
amicable  adjustment"  Brown  V. 
Caldwell.  10  Serg.  &  R.  (Fa.)  114,  US, 
13  AmD  660.  * 

81.  Amburgy  v.  Burt.  ebk.  Lum- 
ber Co.,  121  Ky.  680,  684.  89  BW  880; 

681.  28  KyL  661.  ' 

93.  Wade  v.  McDougle,  69  W.  VaJ 
113.  62  SB  1026.  ^ 

93.  Wade  v.  MoPougle,  69  W.  Va.' 
113.  62  SE  1026. 

94.  Stelnhllber  V.  BblnMS.  OSKari. 
607.  76  P  1019. 

9B.  Stelnhllber  v.  Holmes,  68  Kah.' 
607.  76  P  1019;  Wade  V.  McDoufe,, 
69  W.  Va.  113.  62  SB  1020.  See  SlwL 
Turner  v.  Baker,  64  Mo.  218,  27  AmR 
826  (discussing  the  rule). 

519,  148  NW  179. 

97.  Iowa. — Kitchen  v.  Chantland! 
ISO  Iowa  818.  106  NW  887,  8  AnnCaat 

_  ky.— Warden  v.  Addlngton,  1 3  r 
Ky.  288,  116  SW  241:  MartTn  v.  Con- 
ley,  99  SW  818.  80  KyL  728:  Gard-. 
ner  v.  White,  74  S'W  206,  24  KyL" 
2444. 

Me. — Hunter  v.  Heath,  67  Me.  507. 

Mo. — Turner  v.  Baker,  64  Mo.  218. 
27  AmR  226. 

N.  T. — Stout  V.  Woodward.  5  Hun 
840  [aff  71  N.  Y.  690  mem]. 

Pa, — Fleming  v.  Ramsey,  46  Pa.  ■ 
262;  McCoy  V,  Hutchinson.  8  Watts 
&  3.  66. 

Va. — Zane  v.  Zane,  6  Munf .  ( 20' 
Va.)  406. 

W.  Va. — Wade  v.  McDougle.  68  W. 
Va.  113,  127,  52  SB  1026  fclt  Cyc]; 
Le  Comte  v.  Freshwater,  66  W.  Va.' 
336.  49  SB  238. 

Can. — Grasett  v.  Carter,  10  Can.  S. 
C.  106. 

86.   Hagey  v.   Detwsller,   86  Pk 
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[§§  173-175 


■  173]  d.  Who  Ha7  Uake.  Only  the  owners  of 
adjoining  lands  are  competent  to  agree  on  their 
dividii^  line."  In  all  the  cases  where  these  agree- 
mentfl  have  been  made  and  upheld  in  the  courts  it 
has  been  on  the  ground  that  the  parties  to  them 
are  owners,  and  that  their  lands  adjoin  on  the 
disputed  and  uncertain  boundary;^  this  is  an  indis- 
pensable prerequisite,  without  which  the  agreements 
cannot  be  sustained.' 

[i  174]  e.  Proof  of  Asreement.  An  agreement 
fixing  a  boundary  line  need  not  be  shown  by  direct 
evidence,  but  may  be  inferred  from  conduct,  and 
especially  from  long  acquiescence."  But  inasmuch 
aa  the  ownership  of  land  is  affected  so  far  as  the 


M.  Ark. — Jordan  v.  Qeaton,  ^3 
Ark.  704. 

Cal. — Cavanaurb  Wholey,  148 
Cat  164,  79  P  979;  Cavanaush  v. 
JaokBOn,  91  Cal.  680,  27  P  931;  5ne«d 
T.  Osborji.  2S  Cal.  619. 

111.— Crowell  V.  Maushs,  7  111.  419, 
42  AmD  62. 

Ky. — Moaley  v.  Biveraolfl,  148  Ky. 
«8B,  147  SW  426. 

Md. — Hornet  v.  Dumbeck,  39  Ind. 
A.  482.  78  NE  691. 

ICass. — ^Adams  v.  Boston  Wharf 
Co..  10  Qnr  611. 

N.  H.— MerrlU  v.  HlUIard,  59  N.  H. 
481. 

N.  T.— Terry  v.  Chandler.  16  N.  T. 
»4,  69  AmD  707. 

Pa. — Rice  V.  Blxler,  1  Watts  &  S. 
445. 

Tenn. — Wright  v.  Wright,  2  Baxt 
469;  Rogers  v.  White,  1  Sneed  68; 
I.ewallen  v.  Overton,  9  Humphr.  76. 
,  Tex. — Hunter  v.  Malone,  49  Tex. 
d(v.  A,  116,  108  SW  709. 

Wis. — Northern  Pine  Iiand  Co.  v. 
Blgelow,  84  Wis.  157,  S4  NW  496,  21 
I^A  776. 

■  Bee  Mays  v.  Hinchman,  57  W.  Va, 
fOt,  50  Sh  82S. 

[a]  A  svtUer  en  vottUe  land  may 
agree  with  hla  adjotner  on  the  divld- 

line.    Jordan  v.  Deaton,  tt  Ark. 

[b]  A  tenant  or  nMnant  haa  no 

aathorlty  as  such  to  bind  the  owner 
6t  the  land  by  an  agreement  as  to 
boundaries  with  an  aajolnlns  owner. 
Hunter  v.  Malone,  49  Tex.  Civ.  A. 
lie,  108  SW  709. 

[c1  HnabanA  et  mmer, — ^Where 
the  husband  of  the  owner  of  land, 
without  her  ooncurrenoe  or  knowl- 
efflce,  and  an  adjoining  owner  agreed 
to  ereot  a  lence  at  the  supposed 
boundajnr  between  their  lands  with 
the  understanding  that  a  survey 
■fcoald  be  made  in  future,  the  agree- 
ment did  not  affect  the  rights  of  the 
parties  as  to  the  boundary.  Hornet 
▼.  Dumbeck.  89  Ind.  A.  482,  78  NE 
691. 

[d]  An  agreement  of  the  remaln- 
Oennau  aa  to  the  location  of  a  bound- 
ary will  not  be  binding  on  the  owner 
of  the  particular  estate,  unless  the 
former  acted  on  the  authority  of  the 
latter.  Doe  v.  Thompaon,  6  Cow. 
(N.  T.)  371. 

[e]  The  mortgagor  of  real  estate, 
as  against  all  except  the  mortgagee 
and  those  holding  nla  rights,  Is  the 
owner  of  the  estate  mortgaged;  and 
being  In  possession  he  may  make  an 
agreement  establishing  the  bound- 
aries of  his  land  which  will  be  bind- 
ing on  all  except  those  who  claim  by 
the  mortgage.  Orr  v.  Hadley,  36 
N.  H.  575. 

[f]  Beneflolarles  onder  devise  of 
land  to  be  sold. — Where  a  testator 
devised  his  real  estate  to  his  execu- 
tor to  be  sold  and  Uie  proceeds 
divided  among  his  children,  tne  latter 
have  such  an  interest  In  the  land  as 
to  entitle  them  to  settle  a  question 
of  boundary  with  an  adjoining 
owner.  If  such  settlement  does  not 
affect  the  rights  of  creditors.  Rice 
V.  Blxler.  1  Watts  &  S.  <Pa.)  445. 

[g1  FiuWhaaar  who  has  not  paid 
■nuROiaM  monay. — The  fB«t  that  a 
purchaser  of  land,  holding  and  claim- 


ing ownership  thereof,  has  not  yet 
paid  the  consideration  therefor  does 
not  invalidate  a  parol  agreement 
made  by  him  with  an  adjoining  land- 
owner fixing  the  boundaries  between 
their  land.  Cavanaugh  v.  Jackson, 
91  Cal.  580,  27  P  981.  See  also  Mos- 
ley  V.  Bversole.  148  Ky.  685,  147  SW 
426  (discussing  the  rule). 

[h]  Possession  and  assertion  of 
ownership  nnder  a  oontraot  to  pur- 
chase are  aufllclent  to  constitute  the 
occupant  an  adjoining  owner  for  the 
purposes  of  agreed  boundary  linea 
and  to  enable  nlm  to  make  a  valid 
agreement  for  such  lines.  Silvar«r 
V.  Hansen,  77  Cal.  579.  20  P  186. 

1.  Terry  v.  Chandler,  16  N.  T. 
354,  69  AmD  707. 

8.  Terry  v.  Chandler,  16  N.  Y. 
354.  69  AmD  707. 

3.  Mass. — Atty.-Oen.  v.  Boston 
Wharf  Co.,  12  Gray  568. 

Mich. — Jones  v,  Pashby,  67  Mich. 
469,  35  NW  152,  11  AmSR  689:  DIehl 
V.  Zanger,  39  Mich,  601. 

Mo. — Schwartzer  v.  Gebhardt,  167 
Mo.  99.  57  SW  782;  Brummell  v. 
Harris,  148  Mo.  430,  60  SW  93; 
Ernsting  v.  Gleason,  187  Mo.  584,  39 
SW  70;  Goltermann  v.  Schlermeyer, 
111  Mo.  404,  19  SW  484,  20  SW  161: 
Jacobs  V.  Moaeley,  91  Mo.  457,  4  Sw 
136;  Turner  v.  Baker,  64  Mo.  218,  27 
AmR  226,  76  Mo.  34S  [aff  8  Mo.  A. 
6831. 

Mont. — Hoar  v.  Hennessy,  29  Mont. 
268.  74  P  462. 

N.  H.— Dudley  V.  Elklns,  89  N.  H. 
78:  Smith  v.  Powers,  15  H.  H.  546. 

N.  T.— Baldwin  v.  Brown,  16  N.  Y. 
859;  Clark  v.  Wethey.  19  Wend.  SZtt: 
Dibble  v.  Rogers.  18  Wend.  586. 

Tenn. — Rogers  v.  White.  1  Sneed 
68;  Rlggs  V.  Parker,  Meigs  48;  OU- 
chrlat  v.  McOae,  9  Yerjr.  465. 

Tex.— Wiley  v.  IJn£sr.  (Civ.  A.) 
56  SW  1001. 

Utah. — Young  v.  Hyland.  87  Utah 
229.  108  F  1184. 

Vt — Ackley  v.  Buck,  18  Vt.  896. 

W.  Va — Gwynn  v.  Schwartz,  82 
W.  Va.  487,  9  8E  880. 

"An  agreement  settling  a  disputed 
boundary  line  need  not  be  shown  by 
direct  evidence,  but  may  be  shown 
by  such  conduct  of  the  parties,  their 
acts,  and  auch  long  acquiescence  and 
recognition  of  a  given  line  as  will 
Justify  the  Jury  in  inferring  there 
was  a  prior  agreement  settllM  auch 
line."  Stumpe  v.  Kopp,  201  Mo.  412. 
423,  99  SW  1078. 

[a]  BvldMMs  lUBSolsstK— Mccor- 
mick V.  Applegate.  76  SW  511,  26 
KyL.  914. 

4.  Grants  Pass  Land,  etc,  Co.  v. 
Brown.  168  Cal.  456,  143  P  764;  Mc- 
Namara  v.  Seaton,  82  111.  498. 

5.  Terry  v.  Chandler,  16  N.  Y. 
354.  69  AmD  707. 

6.  U.  S.— Glen  Mfg.  Co.  v.  Weston 
I.,umber  Co.,  80  Fed.  242;  Jenkins  v. 
Trager,  40  Fed.  726  [app  dlsm  136 
U.  S.  661,  10  set  1074.  84  L.  ed.  667]. 

Ark. — Sherman  v.  King.  71  Ark. 
248,  72  SW  571;  Jordan  v.  Deaton.  28 
Ark.  704.  And  see  Butler  v.  Hinea, 
101  Ark.  400,  142  SW  609. 

Cal.— Price  v.  De  Reyes,  161  Cal. 
484,  119  P  863;  Ijoustalot  v.  McKeel, 
167  Cal.  684,  108  P  707;  Young  v. 
Blakeman,  153  Cal.  477,  96  P  888; 


agreed  line  varies  from  the  true  line,  the  proof 
of  the  agreed  location  should  be  clear.' 

[4  175}  f.  VaUdity  of  Parol  Acreement— (1)  In 
OoieraL  The  validity  and  legal  force  of  parol 
agreements  to  settle  disputed  boundary  lines  was 
long  resisted  on  the  ground  that,  in  effect,  they 
passed  the  title  to  real  property  without  the  solem- 
nities required  by  the  statute."  However,  it  is  now 
settled  beyond  dispute  that  an  oral  agreement 
between  adjoining  owners,  establishit^  a  dividing 
line  between  their  land,  is  not  prohibited  by  the 
statute  of  frauds,  nor  is  it  within  the  meaning  of 
the  provisions  of  the  law  that  regolate  the  manner 
of  conveying  real  estate.* 

DIerssen  v.  Nelson.  .1»S  Cat  194,  71 
P  466;  Cavanaugh  V.  Jackson,  91  CaL 
580,  27  P  981;  Adair  v.  Crana,  S  CaL 
Unrep.  Caa.  659,  8  P  618. 

Del. — Lindsay  v.  Springer.  4  DeL 
547. 

Qa. — Gornto  v.  WUson,  141  Ga. 
597,  81  SB  860;  Farr  v.  Woolfolk,  118 
Ga.  277,  279,  45  SE  230  [clt  Cyc]. 

111. — Sonnemann  v.  Mertx,  221  IlL 
362,  77  NE  550;  Grim  v.  Murphy,  110 
111.  271;  Cutler  v.  Calllson,  72  111  113. 

Iowa. — McCoy  v.  Paxton,  1S6  Iowa 
194,  135  NW  1091;  Kitchen  v.  Chant- 
land,  130  Iowa  618,  105  NW  967,  8 
AnnCas  81  and  note. 

Ky. — EWans  v.  Bates,  155  Ky.  68. 
159  SW  612;  Gordon  v.  Simmons,  136 
Ky.  273,  124  SW  306,  AnnCasl912A 
305;  Warden  v.  Addlngton,  131  Ky. 
296,  116  SW  241;  Fields  v.  Sixemore. 
106  SW  438.  32  KyL  237;  Berry  v. 
Evans,  89  SW  12.  28  KyL  22;  Hig- 

flDSOD  V.  Schaneback,  66  SW  1040, 
8  KyL  2230;  Campbell  v.  Campbell, 
64  SW  468,  28  KyL  889;  Duff  v.  Cor- 
nett,  62  SW  895.  28  KyL  297;  Gay- 
heart  v.  Comett.  42  SW  730,19  KyL 
1062:  Ferguson  v.  Crick,  23  SW  668, 
15  KyL  461;  Grlgsby  v.  Combs,  21 
SW  37,  14  KyL  661;  Jamison  v.  PetlL 
6  Bush  669;  Threlkeld  v.  WInaton,  2 
KyL  63,  10  Ky.  Op.  956;  Elms  v. 
Hunt.  «  Ky.  op.  361.  Contra  Phillips 
V.  EadesTl  KyL  425,  10  Ky.  Op.  907. 

Hiss. — Archer  v.  Helm.  69  Ulss. 
780,  11  S  3;  Xatohes  V.  Vandervelde, 
81  Miss.  706.  66  AmD  681;  McCaleb 
V.  Pradat.  26  Hiss.  267. 

Mo. — Turner  v.  Baker,  64  Mo.  211, 

27  AmR  226  and  note,  76  Mo.  343; 
Blair  V.  Smith.  1«  Mo.  278;  Betta  v. 
Brown,  8  Mo.  A  20. 

Mont — Hoar  v.  HennesBT,  99  UonL 
253,  74  P  468. 

Nebr. — Runkle  v.  Welty,  86  Nebr. 
680.  126  NW  139. 

N.  H.— Hitchcock  V.  Libbjr.  70  N. 
H.  399,  47  A  269;  Clougb  v.  Bawman, 
15  N.  H.  604;  Gray  v.  Berry,  9  N,  H. 
473;  Sawyers  v.  Fellows,  6  N.  H. 
107,  25  AmD  462. 

N.  M. — Rodrlgues  y.  La  Cueva 
Ranch  Co.,  17  N.  M.  246,  184  F  226. 

N.  Y. — Stout  V.  Woodward,  6  Hun 
840  [aff  71  N.  Y.  690  mem];  Jackson 
V.  Dyaling,  2  CaL  198. 

Oh. — Hills  V.  Ludwig.  46  Oh.  St 
873,  24  NE  596;  Bobo  v.  Richmond 
25  Oh.  St  116.  See  also  Walker  v. 
Devlin,  2  Oh.  St  598  (where  it  was 
held  that  while  proprietors  of  ad- 
jacent lands  may  by  verbal  agree- 
ment and  occupancy  fix'  a  disputed 
and  uncertain  boundary,  there  must 
not  be  a  plain  and  wids  departure 
from  the  boundary  of  a  natural 
object  under  pretext  of  fixing  the 
boundary). 

Okl. — Patterson  v.  Meyer,  28  OkL 
804,  307,  114  P  268  [clt  Cyc]. 

Or. — Thlessen  v.  Worthlnirton.  41 
Or.  146.  68  P  424. 

Pa. — Hartley  v.  Crawford.  81*  Pa. 
478;  Philadelphia  v.  Scott,  81  Pa.  80. 

28  AmR  738;  Fleming  v.  Ramsey,  46 
Pa.  2S2;  Hagey  v.  Detweller.  S6  Pa. 
409:  Bailey  v.  MUtanberger.  il  Fa. 
37-  Newton  v.  Smith,  40  Pn.  Snpw. 

Tex. — Lecomte  v.  Toudouxe,  82 
Tex.  208,  17  SW  1047,  27  AmSR  870; 
UcArthur  v.  Hepry,   35   Tex.  801: 


ForUtsvoaaM,  davslopmsnts  and  Ohasffsa  in  the  law  see  cumulative  Annotations, 
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The  reBMm  for  this  rule  evidently  is  based  on 
the  ideaXhat  the  parties  do  not  undertake  to  acquire 
and  to  pass  the  title  to  real  estate,  as  must  be  done 
by  written  contract  or  conveyance ;  but  they  simply 
by  agreement  fix  and  determine  the  situation  and 
location  of  the  thing  that  they  already  own,  the 
purpose  being  simply  by  something  ag^-eed  on  to 
idratify  their  several  holding?  and  to  make  certain 
that  which  they  regarded  as  uncertain.' 

Hot  asoinit  public  policy.  It  has  been  held  that 
soeh  an  agreement  is  not  against  public  policy.* 


£iif«rceaUe  in  eaoity.    Such  an  agreement  is 

enforceable  in  a  court  of  equity," 

[$  176]  (2)  Kecessity  for  Donbt  or  Uncertaiatar 
as  to  Tnu  Locatioii.  In  order  to  establish  the 
validity  of  a  parol  agreement  establishing  a  bound- 
ary it  is  necessary  that  there  shall  be  doubt  and 
uncertainty  as  to  its  true  location.*'*  The  reason  is 
that,  where  there  is  no  uncertainty  as  to  tho 
boundary  lines,  a  parol  agreement  fixing  boundary 
lines  in  disre^rd  of  those  fixed  by  the  deeds  is 
void  under  the  statute  of  frands,  as  it  amounts  to 


Camithars  v.  Hodley,  (Civ.  A.>  1S4 
SW  757;  Roberts  v.  Fellman  Dry 
Goods  Co.,  42  Tex.  Civ.  A.  EdO,  92  SW 
1060;  Masterson  v.  Bockel,  £0  Tex. 
Civ.  A.  416,  fil  SW  39. 

W.  Va. — GeoTg%  v.  Collina,  72  W. 
Vl  26,  77  SB  3». 

Can.— Grasett  V.  Carter,  10  Can. 
s.  C.  105. 

N.  B. — Lawrence  v.  McDowall,  2 
N.  B.  412. 

N.  S.— Jollymore  v.  JUAer,  4»  M.  B. 
US,  24  DomLR  EOt. 

Ont. — Bernard  T.  Olbaon,  SI  Qrant 
Ch.  <U.  C.)  196. 

See  alao  Adverse  Possession  |  SS6; 
Evidence  [17  Cyo  7S0]. 

But  see  Cornell  v.  Jacliaon,  9 
Uetc  (Uasa.)  ISO  (holding  that 
vhere  A  conveys  land  to  B,  "bounded 
on  land  of  T,'*  the  true  line  ot  T's 
l&od  is  the  boundary  of  the  land  con- 
vejred.  althooKb  A  and  T  had  pre- 
Tiously  affreed,  Xtj  parol,  on  a  dlf- 
ferent  line,  had  sat  up  atiakea  to 
mark  such  line,  and  had  afterward 
luld  poasesalon  of  their  respective 
laada  according  to  auCh  line;  and  if 
B  la  evicted  from  the  land  lying  be- 
tween the  true  and  the  agreed  line 
he  has  no  remedy  on  A's  covanant 
of  warranty,  unleas  A.  at  the  time 
of  the  conveyance,  pointed  out  the 
icreed  line  as  the  true  one). 

Contra  Klrkpatrlck  v.  McCracken, 
itl  N.  C.  198.  76  SB  821  (Where  It  la 
■aM  that  the  rule  stated  In  the  text 
iota  not  obtain). 

[a]  nat  BwA  agxeaaaeat  does 
aot  amooat  to  a  pacol  axtihanve  of 
laada  see  Ambum'  Burt,  etc. 
Lumber  Co.,  121  Ky.  6*0,  89  SW  S80, 
n  KjIj  Bbl. 

[b]  Meet  of  rale  of  eowt.— Tex. 
DlBt  Ct.  Rule  No.  47  (20  SW  xv), 
provldinc  that  no  agreement  between 
Uie  parties  touchlne  any  suit  pend- 
IQC  will  be  enforced  unless  in  writ- 
ing, does  not  apply  where  parties 
to  a  suit  to  settle  a  boundary  dis- 
pute, pending  the  same,  agree  to  a 
■urvey,  and  a  line  la  run  in  accord- 
ance wUh  the  agreement  by  the  sur- 
veyor chosen.  Hasterson  v.  Bokel, 
(Tex.  Cfv.  A.)  51  SW  30. 

7,  Lecomte  v.  Toudouse  S2  Tex. 
im.  214,  17  SW  1047,  27  AmSR  870: 
To  same  effect  Grants  Pass  Land, 
etc.,  Co.  v.  Brown,  168  Cal.  456,  143 
P  764;  Dlerssen  v.  Nelson,  138  C^l. 
194.  71  P  466*  Sneed  v.  Osborn,  26 
Cat.  619:  Stelnhllber  v.  Holmes,  68 
Kan.  607,  75  P  1019;  Terry  v.  Chand- 
ler. 16  N.  T.  364,  69  AmD  707:  Hagey 
V.  Detweller,  36  Pa.  409;  McKeon  v. 
Roan.  (Tex.  Civ.  A.)  106  SW  404. 

[a]  Other  statemeata  of  reason 
te  nOa^d)  "This  rule  is  founded 
OD  the  principle  that  the  etteot  of 
the  agreement  is  not  to  pass  real 
estate  from  one  party  to  another,  but 
■Imply  to  define  the  boundary  Mne 
to  which  their  reroecUve  deeds  ex- 
tend." Per  RIddick,  J.,  in  Sherman 
V.  KlR^71  Ark.  24g,  2B0,  72  8W  fi71. 
(1)  "^e  division  line  when  thus 
ntabliflhed,  attaches  Itself  to  the 
deeds  of  the  respective  parties,  and 
limply  defines,  not  adds  to,  the  lands 
described  In  each  deed,'  and  that  if 
more  is  thus  given  to  one  than  the 
alls  of  his  deed  actually  requires, 
h«  lolds  the  excess  by  the  same 
'  tenure  that  he  holds  the  main  body 
of  Ms  lands.'  "  Toung  v.  Blakeman, 
153 -Cal.  477,  482,  96  P  888.  (3) 
"mien  such  an  agreement  has  been 
deliberately  entered  into  It  is  not 
ttie  theory  of  the  law  that  there 


has  been  a  conveyance  of  any  land 
from  the  one  cptermlnous  owner  to 
the  other,  but  It  Is  simply  that  they 
have  agreed  between  themselves  as 
to  the  land  which  they  respectively 
own  under  circumstances  which  estop 
either  of  them  thereafter  from  deny- 
ing It.  This  does  not  mean  that  the 
Inference  of  an  agreement  arising 
from  acquiescence  does  not  support 
the  added  Inference  that  the  Inferred 
agreement  was  based  on  a  questioned 
boundary.  The  primary  inference  is 
of  a  valid  pre-existing  agreement 
and  to  be  valid  that  agreement  must 
have  been  based  on  a  doubtful 
boundary  line.  But  what  is  meant 
is  that  this  Inference  of  a  doubtful 
boundary  will  not  prevail  against 
the  proved  fact  to  the  oontrary, — 
namely,  that  there  was  no  question 
or  doubt  or  dispute  between  both 
parties  over  the  boundary."  Clapp  v. 
ChurchllL  164  Cal,  741.  746,  130  P 
1061.  (4)  "These  aneements,  when 
deemed  valid,  are  or  sndi  a  nature 
that  they  do  not  operate  on  the  title 
at  all.  It  is  said  that  'one  par^ 
does  not  purport  or  attempt  to  sell 
or  convey  to  the  other  any  land' 
(Sneed  v.  Osborn.  26  Cat.  619);  that 
such  agreement  la  'not  a  contract  for 
the  sale  or  conveyance  of  lands,  and 
has  no  Ingredients,  of  such  a  con- 
tract' (Boyd  V.  Graves,  4  Wheat 
(IT.  8.)  518,  4  L.  ed.  628);  that  'ad- 
joining owners  who  adjust  their  par- 
titlon  line  by  parol,  do  not  create  or 
convey  any  estate  whatever  between 
themselves;  no  such  thought  or  in- 
tention influences  their  conduct; 
after  their  boundary  line  Is  nxed  by 
consent  they  hold  up  to  It  by  virtue 
of  their  title  deeds  and  not  by  virtue 
of  a  parol  transfer'  (Hagey  t.  Det- 
weller,  36  Fa.  409)"  Lewis  v.  Ogram, 
149  Cal.  606,  609,  87  P  60,  117  AmSR 
161,  10  LRANS  610  and  note. 

[b]  A  ssttismsBt  of  bouBdailes  la 
aot  an  aUsaatlOB,  because  If  fairly 
made,  without  collusion,  the  bound- 
aries BO  settled  are  presumed  to  be 
the  true  and  ancient  limits.  Penn 
v.  Baltimore,  1  Ves.  444,  27  Reprint 
1182. 

[c]  Analogy  to  judgment  la  e]eot< 
meat*— Brown,  J.,  said :  "It  was 
never  thought  that  the  Judgments  of 
the  courts  In  actions  of  ejectment, 
where  the  subject  was  a  question  of 
boundary,  divested  the  title  of  one 
person  and  vested  It  in  another;  and 
yet  the  parol  agreement,  the  sub- 
mission, and  the  award  under  It, 
effect  the  same  identical  object  and 
perform  the  same  ofllce  as  Uie  Judg- 
ment of  a  competent  court.  Both 
ascertain,  by  the  means  at  their  com- 
mand where  the  true  line  la,  and 
establish  It  for  all  future  time." 
Terry  t.  CHuuidler.  10  N.  Y.  3fi4,  356, 
69  AmD  707. 

«.  Martin  v.  Conley.  99  SW  «1S, 
80  KyL  728. 

S.  Threlkeld  v.  Winston,  2  KyL 
63,  10  Ky.  Op.  966. 

10.  U.  S. — Boyd  v.  Graves,  4 
Wheat.  613.  4  L.  ed.  628. 

Cal. — Grants  Pass  X«.nd,  etc.,  Co. 
v.  Brown.  168  Cal.  456,  143  P  754: 
Clapp  V.  Churchill,  164  Cal.  741,  180 
P  1061:  Fltzimons  v.  Atherton,  162 
Cal.  630,  124  P  250;  Lewis  v.  Ogram, 
149  Cal.  606,  87  P  CO,  117  AmSR  161, 
10  LRANS  610,  and  note:  Thaxter 
V.  Inglls,  121  Cal.  698,  64  P  86;  Sharp 
V.  Blankenship,  S7  Cal.  441,  7  P  848; 
Janke  V.  MoMahon,  21  Cal.  A.  781, 
133  P  21. 


Oa. — Caratarphen  v.  Holt,  96  Oa. 
703,  23  as  904;  UlUer  v.  HcQIaun, 

63  Ga.  485. 

111.— Clayton  v.  Felg,  179  111.  684, 

64  NE  149. 

Ky. — HoUlngsworth  v.  Barrett,  89 
SW  107,  28  KyL  280;  Smith  v.  Dud- 
ley, 1  Lltt.  66,  13  AmD  222. 

Mass. — Gray  v.  Kelley,  190  Mass. 
184,  76  NB  724. 

Mo. — Barnes  v,  Allison,  196  Mo,  99, 
66  SW  781.  . 

N.  J.— Alt  V.  Butx,  81  N.  J.  L.  166, 
79  A  881.  And  see  Jackson  v.  Per- 
rlne.  86  N.  J.  L.  137;  Den  v.  Van 
Houten,  22  N.  J.  L.  61  (both  cases 
Inferentially  support  this  principle). 

N.  T.— Vosburg  V.  Teator,  82  N.  T. 
661;  Terry  v.  Chandler,  16  N.  Y.  854, 
69  AmD  707;  Ambler  v.  Cox,  18  Hun 
296;  Davis  v.  Towosend,  iO  Barb. 
333 

Pa. — McCoy  v.  Hutohlnson,  8  Watts 
*  S,  (Pa.)  M:  Orogan  v.  Leike.  » 
Pa.  Super.  69. 

Tenn. — ^Yarboroui^  V.  Abemathy. 
Meigs  413;  OllArist  v.  MoOee,  | 
Terg.  465;  WUaon  v.  Hudson,  S 
Yerg.  897;  Nichols  v.  LyUe,  4  Yerg. 
466,  29  AmD  240:  Houston  v.  Mat- 
thews, 1  Yerg.  115. 

Tex. — Levy  v.  Maddox,  81  Tex  210. 
19  SW  8T7;  Harn  v.  Smith.  79  Tat, 
310,  16  SW  840,  23  AmSR  340:  Hous* 
ton  V.  Sneed,  16  Tex.  307:  Ware  v, 
Perkins,  (Civ.  A.)  178  SW  849.  949 

IfT  ^^Ub^^^'^  ^* 

Va.— Pesl'ey  v.  English.  6  aratt, 
(46  Va.)  141;  Harris  v.  Grenahaw,  t 
Rand.  (24  Va.)  14.  , 

W.  Va. — George  v.  Collins,  72  W. 
Va.  26,  77  SE  361;  Wade  v.  MoDougle, 
69  W.  Va.  113,  127,  62  SK  1026Tcit 
Cyc];  Mays  v.  Hlnchman,  57  W.  Va, 
602.  606,  60  SB  823  [cit  Cyc];  Le- 
comte V.  Freshwater,  66  W.  Va.  839, 
848,  49  SB  238  [quot  Cycl. 

Wia — Anderson  v.  Huebel,  133 
Wis.  642,  113  NW  976;  Northern  Floe 
Land  Co.  v.  Blgelow,  84  Wis.  167,  64 
NW  496,  21  LRA  776. 

But  see  Challen  v.  Martta,  29  Oh. 
Cir.  Ct.  746  [all  76  Oh.  St.  940,  99 
NB   1124]   (a  dictum  to  the  ooa-  - 
trary). 

[a]    AppUaattons     of    nOsH— (1) 

Where  two  adjoining  landowners  are 
aware  of  the  fact  that  a  building  be^ 
longing  to  one  of  them  extenda 
across  the  line,  consent  of  one  ot 
them  to  the  erection  of  a  new  build- 
ing across  the  line  does  not  create 
an  agreement  for  the  substitution 
of  a  new  boundary  line  for  tbe  old 
■o  as  to  convey  to  the  one  erecting 
the  building  a  title  lo  the  land  so 
occupied.  Alt  V.  Butz,  81  N.  J.  L. 
166,  79  A  881.  (2)  An  agreement 
between  adjoining  owners  to  a  vrong 
boundary  line  la  not  binding  where 
one  of  the  parties  knew,  or  by  refei'- 
ence  to  his  deed  could  have  kno^rn, 
that  such  was  not  the  line,  Janke 
V.  McMahon,  21  Cal.  A.  791,  138  F  21. 
(8)  Where  the  deeds  to  plaintiff 
and  defendant  from'  their  common 
grantor  established  the  dividing  line 
of  -a  ten-foot  alley  between  the  two 
lots  conveyed,  the  facta  that,  prior 
to  the  deed  to  plaintiff,  the  common 
grantor    and    diefendant    agreed  by 

Sarol  that  the  division  line  should 
e  nearer  plaintiff's  side  of  the  alley 
than  as  called  for  by  the  deeds,  and 
built  a  fence  there,  could  not  pre- 
vent plaintiff  from  recovering  pos.^ 
session  up  to  the  line,,call«d  for  by 
the  deeds.  ^ftlff^et^b^y-eOUgfe 
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A  conv^rance  of  land  by  parol."  "In  such  a  ease 
the.  title  can  be  chan^d  only  by  adverse  possession 
for  the  period  of  limitation.'*"  Nevertheless' it 
is  not  essential  that  the  true  boundary  shall  be 
absolutely  tmascertainable.  This  is  obvious  because 
it  is  only  where  the  true  location  is  subsequently 
ascertained  that  actions  involving  disputed  bound- 
aries can  arise. ^'  If  it  has  become  a  subject  of 
dispute  and  contention,  and  the  parties,  with  a  view 
to  settling  the  dispute,  agree  on  and  adjust  a  line 
between  their  lands,  it  is  a  finality  and  cannot  be 
disturbed,  although  they  afterward  learn  that  the 
true  line  could  have  been  found.^'  This  view,  it 
has  been  said  and  very  properly,  is  entirely  con- 
sistent with,  and  does  not  in  any  way  violate  the 
principle  that,  where  adjoining  proprietors,  in 
attempting  to  find  the  true  line  between  them,  by 
mistake  fix  on  an  incorrect  one^  they  may  repudiate 


the  spurious  line  on  diseoTering  the  mistake  and 
may  oecnpy  to  the  tme  line,  at  any  time  before  the 
statute  of  limitations  has  run."  Nor  is  it  neces- 
sary that  an  actual  interference  of  boundary  Jinea 
shall  be  shown  by  the  title  papers." 

[$  1771  (3)  Necessity  for  Dispute.  Aceordpg 
to  some  decisions  there  must  not  only  be  doubt  and 
uncertainty  in  respect  of  the  true  division  line, 
but  there  must  also  be  an  actual  dispute  or  con- 
troversy between  the  parties.*'  In  other  decisions 
in  which  this  question  has  been  directly  presented 
and  passed  on  the  contrary  view  is  maintained.** 
'  [$  178]  (4)  Necessity  for  Acquiescence  and 
PoBsession  imder  Agreement.  It  is  very  generally 
held^  either  expressly  or  by  clear  implication,  that 
a  parol  agreement  establishing  a  boundary  in  order 
to  be  binding  most  be  followed  by  acquiescence  and 
possession.*"   So  it  has  been  held  that  to  establish 


transferable  by  parol.  Sutherland 
V.  Eniswlller,  111  Va.  60),  69  SE  363. 
{♦)  Where  the  government  Burveyor 
"flaaged"  the  line  between  adjoining 
hones teads,  and  before  the  flnal  Bur- 
vey-  the  homesteaders  executed  an 
agreement  reciting  a  "controversy  as 
to  the  line"  and  that  It  was  agreed 
that  a  fence  erected  should  be  the 
line,  and  that  one  would  not  file  on  a 
certain  itart  of  his  claim,  and  the 
fence  was  not  within  ten  chains  of 
the  flanad  line,  the  agreement,  being 
evldentnr  intended  to  operate  entitle, 
was  not  within  the  rule  as  to  the 
Mttlement  of  boundaries,  the  parties 
knowluff  that  Che  true  line  was  else- 
where, and  hence  was  not  binding, 
liftwis  v.  Ogram,  1*9  Cal.  60fi,  87  F 
tp,  117  AmSR  IGl,  10  LRANS  610. 
!&>  Where  a  boundary  fence  was 
bunt  OR  what  the  parties  supposed 
was  the  true  line,  and  there  was  no 
dispute,  and  it  was  not  known  that 
there  was  any  uncertainty,  an  estab- 
lishment of  the  boundary  by  Implied 
contract  and  acquiescence,  so  as  to 
estop  the  parties,  was  not  shown, 
and  hence'  no  title  could  be  claimed 
on.  a  possession  of  less  than  twenty 
yters.  Peteri  v.  Relohenbach,  114 
Wis.  20*.  90  NW  184. 

fbl  Tliat  anoiiBta  to  dovM  o» 
tfMertalBtj, — (I)  If  the  survey  made 
by  the  general  government  and  the 
flelA  notes  thereof  afford  suOlcient 
moana  to.  enable  a  competent  aur- 
veyer  to  locate  the  line,  ft  cannot  he 
■aid  to  be  doubtful  or  uncertain. 
Anderson  v.  Hubel.  lit  Wis.  S42,  113 
NW  9.7B:  Pickett  V.  Kelson,  79  Wis. 
9,  47  NW  936  rappr  Peters  v.  Reln- 
<d)enbAch.  114  Wis.  ZQ9.  90  NW  184]. 
(S)  Where  one  adjoining  owner  at 
least,  IX  not  both,  had  regarded,  be- 
fore a  survey,  the  middle  of  the  lane 
which,  ran  between  their  fences  as  the 
boundary  between  them,  and  after  the 
survey,  the  owner  causing  it  to  be 
made  claimed  all  of  the  lane,  and  the 
owner  Arst  mentioned  relinquished  to 
him  any  right  he  might  have  in  the 
lane,  and  thereupon  he  and  the  other 
owner  agreed  that  the  fence  should 
be  the  line  between  them,  there  was 
such  a  dispute  over  the  boundary 
line  as  to  meet  that  requirement  of 
the  rule  that  boundary  lines  cannot 
be  established  by  parol  agreement, 
unless  there  is  an  uncertainty  as  to 
where  the  line  is  and  a  dispute  as  to 
It  by  the  parties.  Wells  v.  Bentley, 
8?  Ark.  626.  113  SW  839. 

rc]  XnowleOge  of  sttbaeanettt 
owner  that  line  Is  not  tme  Une^ 
Where  the  exact  location  of  a  bound- 
ary line  is  uncertain,  and  it  is 
located  by  an  agreement  of  the  abut- 
ting owner,  hnowledve  on  the  part 
4>t  a  person  who  subsequently  pur- 
chases a  part  of  the  property  that 
the  agreed  line  Is  not  the  true  line 
will  not  defeat  his  right  to  hold  to 
aalil  line  If  he  purchases  on  the  faith 
of  ,euch  agreement  Cooper  v.  Aus> 
tt|t,  SS  Tex.  494;  Louisiana,  etc.,  Lum- 


ber Co.  V.  Dupuy,  68  Tex.  Civ.  A.  4<, 
113  SW  973. 

11.  Cel.— L.ewis  v.  Ogram,  149  Cal. 
606.  87  P  60.  117  AmSR  161,  10 
LRANS  610;  Nathan  v.  Dlerssen,  184 
Cal.  282,  66  P  486;  Tuffree  v.  Polhe- 
mus,  108  Cal.  670,  41  P  806. 

Ky.— Clarke  v.  Clarke,  90  SW  244, 
28  KyL  704;  Amburgy  v.  Burt,  etc. 
Lumber  Co.,  121  Ky.  B80.  89  SW  680, 
28  KyL  661. 

Mich. — Thoman  t.  Gross.  148  ICloh. 
606,  112  NW  111. 

Mo. — Turner  v.  Baker,  64  Mo.  SI8. 
37  AmR  226,  76  Mo.  848. 

N.  J.— Alt  v.  But«,  81  N.  J.  L.  166. 
79  A  881. 

N.  T. — Vosburg  v.  Teator,  32  N.  T. 
661;  Terry  v.  Chandler,  16  N.  Y.  364, 
69  AmD  707. 

Tenn. — Galbralth  v.  Lunsford,  87 
Tenn.  89,  9  SW  S6B,  1  LRA  622;  Oil- 
chrlst  V.  McGee,  9  Terg.  466. 

Tex.— Harn  v.  Smith,  79  Tex.  810, 
16  SW  240,  23  AmSR  340;  Volgh  v. 
Hunt,  (Civ.  A.)  167  SW  764. 

W.  Va. — Le  Comte  v.  FreshwaUr, 
60  W.  Va.  336,  49  SB  288. 

Wis.— Hartung  v.  Wltte,  69  Wla 
286,  18  NW  176. 

[a}  Am  otterwlae  eKp»eissa.  <1) 
"The  only  reason  why  such  agree- 
ment can  hold  as  not  violating  the 
statute  of  frauds  Is,  that  It  does  not 
originate  or  create  a  line,  but  simply 
ascertains  Ita  -place  amid  doubt  and 
uncertainty."  Wade  v.  McDougle,  69 
W.  Va.  113,  122.  62  SB  1026.  (2> 
"Such  an  agreement,  necesBarlly,  is 
not  valid  for  any  other  purpose  than 
that  of  settling  an  uncertainty  In 
reKard  to  the  common  boundary.  If 
adjoining  owners  agree  on  a  division 
line,  knowing  that  it  Is  not  the  true 
line,  and  with  the  purpose  of  thereby 
transferring  from  one  of  them  to  the 
other  a  body  of  land  which  they 
know  his  true  line  does  not  embrace, 
the  agreement  will  not  be  enforced. 
Such  a  transaction  would  not  con- 
stitute an  adjustment  of  uncertain- 
ties or  doubts  as  to  the  line,  but 
would  be  an  attempt  to  convey  or  re- 
lease land  from-  one  to  the  other. 
Land  cannot  be  conveyed  by  device 
of  moving  fences  or  changing  the 
marks  or  monuments  which  define 
Its  limits.  If  an  agreement  having 
for  Its.  real  object  the  transfer  of 
the  land  but  relating  by  Its  terms 
solely  to  the  boundary  line  and  made 
with  knowledge  that  the  true  line  is 
elsewhere  than  at  the  place  fixed.  Is 
oral,  It  would  be  void,  being  an  at- 
tempt to  transfer  land  without  writ- 
ing. If  It  is  in  writing  It  would  be 
ineffectual  to  pass  title,  for  It  would 
lack  the  apt  words  of  conveyance 
that  are  necessary  to  accomplish  a 
transfer  of  real  property."  Lewis 
V.  Ogram.  149  Cal.  606.  808.  87  P 
60,  117  AmSR-  161.  10  LRANS  610. 
<3>  "This  Is  so  because  under  our 
law  -title  to  real  property  can  be 
transferred  only  by  descent,  devise, 
conveyance  inter  vivos,  or  by  adverse 


holding,  and  to  allow  parties  where 
their  common  boundary  line  was  not 
uncertain  or  in  dispute  by  a  mere 
agreement  to  give  one  title  which  t>e- 
longs  In  another  would  be  the  recog- 
nitlon  of  a  mode  of  transferring  title 
not  countenanced  by  law."  Clapn  v. 
Churchill.  164  Cal.  741,  746,  iSo  P 
1061. 

la.  Grants  Pass  Land,  etc.,  Co.  T. 
Brown.  168  Cal.  464,  459,  143  P  754. 

15.  Price  V.  De  Reyea.  161  CsL 
484.  119  P  893. 

14.  Hills  V.  Ludwig,  46  Oh.  St. 
873,  34  NE  696;  Walker  v.  Devlin,  3 
Oh.  SL  898;  Avery  v.  Baum.  Wri^t 
(Oh.)  678. 

18.  Hills  T.  UadWfM,  49  Oh.  St.  S7S, 
24  NB  696. 

16.  Oayheart  v.  Comctt,  43  8W 
780,  19  KyL  1063;  Andrews  v.  Brown. 
66  Or.  261.  108  P  184. 

17.  Hich. — Sheldon  v.  MIchljnn 
Cent  R.  Co.,  161  Mich.  508,  136  NW 
1056:  Turner  v.  Angues,  145  Ml^ 
679,  108  NW  1100:  OlTn  v.  Henderson, 

120  Mich.  149,  79  NW  178. 

N.  T. — Sweet  V.  Warner.  14  NTS 
312. 

Or. — Lennox  v.  Hendricks,  11  Or. 
28,  4  P  616.  And  see  Talbot  v. 
Smith,  66  Or.  117.  107  P  480,  108  P 
126. 

Tenn. — Lewallen  v.  Overton,  9 
Humphr.  76. 

Tex.— Voigt  V.  Hant,  (ClT.  A.)  167 
SW  746.  And  see  Ware  v.  Perkins. 
(Civ.  A.)  178  SW  846,  849  tclt  Cyc]. 

Wis. — Hartung  v.  Wltte,  6»  Wla 
286,  18  NW  176. 

[a]  Applyinf  tUs  pxiootple  it  has 
been  held  that,  where  the  parties 
merely  construct  a  division  fence  on 
what  they  think  Is  the  boundary  line, 
it  is  not  such  an  agreement  as  will 
be  binding  on  them.  Peters  v.  Relch- 
enbach,  114  Wis.  209.  90  NW  184. 

18.  Price  V.  De.  Reyes,  161  Cal. 
484,  489.  119  P  893:  Thaxter  v.  Inglta. 

121  Cal.  693,  64  P  86;  Sllvarer  v. 
Hansen.  77  Cal.  679,  20  P  136;  Helm 
V.  Wilson,  76  Cal.  476,  18  P  S04. 

"It  is  sufnclent  If  the  true  location 
Is  uncertain  and  the  parties  fix  the 
boundary  because  of  Its  uncertainty 
and  afterwards  occupy  up  to  It  and 
make  improvements  thereon."  Price 
T.  De  Reyes,  supra. 

l».  U.  S. — Glen  Mfg.  Co.  v.  Weston 
Lumber  Co.,  80  Fed.  242;  Jenkins  v. 
Trager,  40  Fed.  726  [app  dlsm  136 
U.  S.  661,  10  set  1074.  34  L.  ed.  6571. 

Ala.— TUlis  V.  Polmar,  146  Ala.  17«. 
39  S  913,  117  AmSR  81.  8  AnnCas  78. 

Conn. — Rathbun  v.  ueer,  84  Oinn. 
421,  30  A  60. 

Del. — Lindsay  v.  Springer,  4  Del. 
647. 

Ga. — Farr.  v.  Woolfolks,  118  Ga. 
277,  46  BE  230.  And  Bee  Osteen  v. 
Wynn,  131  Oa.  209.  68  SB  87.  127 
AmSR  212. 

111. — Berghoefer  v.  Frasier,  IBO  III. 
677.  37  NB  914.  And  see  Purtle  v. 
Bell.  226  111.  623,  80  NB  360. 

Ind.— Dyer  v.  Bldridge.  186  Xnd. 
684,  36  NB  522^Tate  V.  FoStaee,  IIT 


i2j.^te  v.  gi^aaee,  ii' 
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s  line  betweoi  adjoimng  omien,  in  the  abeenee 
of  an  ezpzess  agreement  flzinfi:  it,  by  eequieseence 
and  reeognition,  there  must  be  aotnal  possession  up 
to  the  line  by  the  party  ehumipg  the  benefit  thereof 
for  a  time  soffleient  in  dnratiou  to  warrant  the  in- 
ferenee  or  presumption  of  a  former  agreement 
establishing  a  delimitation  of  the  boundary.**" 

[(  179]  (6)  HacMiitr  'for  Making  Ezpenditnres 
OB  PaiUi  of  AcTMOBunt.  Other  deeiaions  make  it 
further  necessary  that  money  shotdd  be  expwided 
or  improTements  made  on  the  faith  thereof,  or  that 
other  eireDmstaaces  shonlcl  be  present  which  would 


render  it  inequitable  for  either  party  to  set  up  the 
tme  boundary,  and  which  would  estop  him  so  to 
do." 

{%  180]  g.  Effect  of  Agreement— (1)  In  OeneraL 

A  valid  agreement  between  a^oining  owners  estabht 
lishing  a  donbtful  or  disputed  boundary  is  binding 
on  themselves  and  on  those  elaimiiu'  under  them, 
whether  it  is  the  true  line  or  not.  But  where, 
subsequently  to  the  (^preement,  one  of  the  owners 
permitted  a  forfeiture  of  his  land  to  the  state,  and 
it  was  brought  in  by  a  third  person  from  whom  he 
acquired  title,  such  agreement  was  not  available 


Ind.  I».  20  NB  241;  Mayers  v.  John- 
Ktn.  Ifi  Ind.  261. 

low*. — UVer  V.  Tblsman,  132  Iowa 
79.  107  NW  IST:  Kitchen  v.  Chant- 
lanA.  110  Iowa  ill.  10ft  NW  267,  2 
AnnCas  81. 

Kr.— Ball  T.  IxMufhtortdKe,  100  BW 
m.  so  Kyi,  1122;  Fnuier  v.  Mineral 
Dev.  Co..  86  SW  282,  27  KyL  SlG; 
Geeshegan  v.  Turner,  82  8w  244.  28 
I^L  53?:  Campbell  v.  Combs,  77  SW 
K3,  25  KyLi  1643;  Robinson  v.  Com, 
I  Bibb  124;  Smith  v.  Stewart,  7  KvL 
M7:  Thacker  v.  Crawford,  5  KyL  770; 
Smith  V.  Stewart,  13  Ky.  Op.  706. 

Uicb.— Hooper  Herald.  154  Ulch. 
lis  NW  3,  16  AnnCaa  149  and 
note;  Turner  v.  AnruB,  145  Mich. 
(79,  108  NW  1100;  Lamb  v.  LAmb. 
139  Hich.  166.  102  XW  845;  Olln  V. 
Henderson,  120  Mich.  149,  79  NW 
ITS:  Fritt  V.  Hoover,  lie  Mich.  4. 
74  KW  177:  De  Long  v.  Baldwin,  111 
Mich.  4«6,  69  NW  831:  White  v.  Pea- 
body,  106  Mich.  144.  64  NW  41; 
Burns  v.  Martin.  46  Mich.  22.  7  NTW 
!13:  Cronln  v.  Gore.  38  Mich.  381. 

MO. — Brnstinv  v.  Qleason,  137  Mo. 
591.  39  SW  70;  Atchison  v.  Pease,  96 
Ho.  566,  10  SW  169;Jacoba  v.  Mose- 
ler,  91  Mo.  457,  4  SW  18S:  Turner  v. 
Baker,  8  Mo.  A.  683  [aft  76  Mo.  8421- 

N.  H. — Sawyer  v.  Fellows,  6  N.  B. 
107,  26  AmD  462. 

N.  T.— Wood  V.  Lafayette,  68  N.  T. 
111. 

Pa — ^Adamson  v.  Potts,  4  Pa.  234. 

Tenn.— Nlchol  v.  LyUe,  4  Yerg.  466, 
34  AmD  240. 

W.  Va. — Oeorse  v.  Collins,  72  W. 
Va.  26,  77  SB  366;  Wade  v.  Mc- 
Dougle.  69  W.  Va.  113,  62  SB  1026; 
Le  Comte  v.  Freshwater,  66  W.  Va. 
33t,  49  SB  2S8:  Tease  v.  St.  Albans, 
31  W.  Va.  1,  17  400,  19  LRA  802; 
GwvTin  V.  Schwartz  32  W,  Va.  487, 
9  SB  880. 

Wla — Anderson  HntMl,  122  Wta. 
(41,  lis  NW  876. 

Ont. — Bernard  Gibson,  21  Orant 
Ch.  (U.  c^  196;  Ferrler  v.  Moodte,  II 
U.  C.  Q.  B.  279. 

Contra  Lecomte  v.  Toudouxe,  8h 
Ttz.  208.  17  SW  1047,  27  AmSR  870; 
Cooper  V.  Austin,  68  Tex.  494. 

(a]  Ohavaeter  of  possesalou  Hsld 
smUeleat. — Adjoining  landowners 
tgreed  on  a  division  line  as  to  accre- 
tions which  had  been  formed  on  the 
boundaries  of  their  land  on  the  banks 
of  a  river.  Defendant  made  no  im- 
proTcments  on  the  land  nor  culti- 
vated it;  but  his  possession  was 
■hown  by  restraining  the  cutting  of 
timber  thereon.  It  was  held  that  de- 
fendant's possession  was  sufllclent  to 
sphold  the  oral  agrsement  flxlng  the 
dEvMon  line.  McCoy  v.  Pax  ton,  166 
Iowa  124.  12S  NW  1091. 

[b]  aetaal  loeatioa  neeesBa7T<^ 
doctrine  as  to  boundary  line  by 

aptament  between  the  parties  ap- 
IHiea  only  to  lines  so  far  as  marked 
or  actually  located  by  the  agree- 
mmt,  and  an  agreement  as  to  a  part 
only  of  a  line  cannot  be  extended  by 
Implication  so  as  to  embrace  a  part 
of  the  txiunds  which  were  not  in- 
cluded In  the  agreement.  Grants 
rasa  Land,  etc.,  Co.  T.  Brown.  168 
Cal.  456,  143  P  764. 

80.  George  v.  Collins,  72  W.  Va. 
77  8E  366. 

tl.  Ueyers  v.  Johnson,  15  Ind.  261; 
l^uelllng  V.  Fuesse,  43  Ind.  A.  441,  87 
KB  700. 

.tt.  ArlL— Malone  v.  Mobbs,  102 
Alk.  642,  14S  SW  188.  146  SW  142. 


AnnCasl914A  479;  Butler  v.  Hlnes, 
101  Ark.  409.  142  SW  609:  O'Meal  v. 
Ross,  100  Ark.  666,  140  SW  742i_'^y- 
lor  V.  Ruby,  98  Ark.  188.  187  SW  674; 
Deidrleh  v.  Simmons,  76  Arlc  400, 
406,  87  8W  649  [oit  Cya}. 

C»l.— Cavanaugh  v.  Jackson,  91 
Cal.  680.  27  P  821;  Helm  v.  Wilson. 
76  Cal.  476,  18  P  804;  Hastings  v. 
Stark,  86  Cal.  122. 

Del. — Lindsay  v.  Springer,  4  Del. 
647. 

Pla. — ^Acosta  v.  Glngles,  69  S  717; 
Daggett  V.  Wllley.  6  Fla.  482. 

Qa. — Osteen  v.  Wynn.  ISl  Qa,  209. 

62  SB  37,  127  AmSR  212;  Phillips  v. 
O'Neal,  87  Ga.  7S7,  13  SE  819;  Adams 
v.  Powell.  87  Oa  188,  13  SE  280. 

111. — Sonnemann  v.  Merts,  221  III. 
862.  77  Jm  660;  Grim  v.  Murphy,  110 
III.  271;  Corrlngton  v.  Pleroc,  22  111. 

A.  211. 

Ind.— Adams  v.  Bets,  167  Ind.  161, 
169,  78  NE  649  [Cit  Cyc], 

Ky. — Mosley  v.  Uversole.  148  Ky, 
886,  147  SW  426;  Warden  v.  Addlng- 
ton.  131  Ky.  296,  116  SW  241:  Camp- 
bell T.  Combs,  77  SW  923,  26  KyL 
1648:  Alexander  v.  Parks,  72  SW  1106, 
24  KyL  2118:  Young  v.  Woolett,  29 
SW  879,  16  KyL  767;  Orr  v.  Poota,  10 

B.  Mon.  887;  Culber*.Hon  v.  McCullum, 
4  KyL  824,  12  K>.  Op.  7;  Loretta 
Literary  and  Benev.  Inst.  v.  Able,  13 
Ky.  Op.  462. 

La — Arceneanz  V.  De  Benoit,  21 
La.  Ann.  678. 

Me.— Haley  v.  Kelley,  118  Me.  497. 
94  A  939;  Colby  v.  Norton.  19  Me.  412. 

Mich. —  Cullen  v.  Kslassklewlcs, 
154  Mich.  027,  118  NW  496;  Hayes  v. 
Livingston,  34  Mich.  384,  22  AmR 
633:  Dart  v.  Barbour,  32  Mich.  2S7. 

Miss. — Archer  v.  Helm,  70  Miss. 
874.  12  S  702. 

Mo. — Reynolds  v.  Hood,  200  Mo. 
611.  108  SW  86;  Barnes  v.  Allison. 
166  Mo.  96,  66  SW  781;  Ooltermann 
V.  Schiermeyer,  111  Mo.  401.  19  SW 
484,  20  SW  161;  Cramer  v.  Btethem, 
1  Mo.  A.  144. 

Nebr. — Lynch  v.  Egan,  67  Nebr. 
641.  03  NW  776;  Egan  v.  Light,  4 
Nebr.  fUnoft.)  127,  98  NW  869. 

N.  H— Hitchcock  v.  Ltbby,  70  N. 
H.  39»,  47  A  289:  Bartlett  V.  Young, 

63  N.  H.  266;  Dudley  v.  Elklns,  39  N. 
H.  78;  On-  v.  Hadley,  36  N.  H.  675; 
Whltehouse  v.  Blckford,  29  N.  H. 
471;  Clough  v.  Bowman,  16  N.  H.  504; 
Oray  v.  Berry,  9  N.  H.  478;  Eaton  v. 
Rloe,  8  N.  H  878;  Enfleld  v.  Day,  7 
N.  H.  457,  28  AmD  860;  Sawyer  v. 
Fellows.  6  N.  H.  107,  26  AmD  462. 

N.  Y.— Vosburgh  V.  Teator,  28  N. 
T.  661. 

N.  C— Palmer  v.  Anderson.  62  N. 

C.  866. 

Oh. — ^McAfferbr  v.  Conovar.  7  Oh. 
St.  99,  70  AmD  67. 

Okl.— Patterson  v.  Meysr.  28  Okl. 
304.  114  P  266. 

Pa.— Kerr  v.  Wright.  37  Pa.  196; 
Morrison  v.  Howell.  37  Pa.  68;  Hagey 
V.  Detweller,  35  Pa.  409;  McCoy  v. 
Hutchinson.  8  Watts  &  B.  66;  Dixon 
V.  Crist.  17  Serg.  ft  R.  64;  Brelnig  v. 
Whitely.  1  PIttsb.  840. 

Tex.— Mitchell  v.  Nix.  1  Tex.  Un- 
rep.  Cas.  126;  Provident  Nat.  Bank  v. 
Webb,  60  Tex.  Civ.  A  321,  128  SW 
426;  Louisiana,  etc..  Lumber  Co.  v. 
Dupuy,  62  Tex.  Civ.  A  4S,  113  SW 
973;  McKeon  V.  Roan,  (Ctv.  A.)  106 
SW  404. 

Utah. — Farr  Dev.  Co.  v.  Thomas,  41 
Utah  1.  122  P  906;  Young  v.  Hyland, 
27  Utah  229.  102  P  1124. 


Va. — Jones  v.  Carter,  4  Han.  &  M.' 
(14  Va.)  184. 

Can. — Carrigan  v.  Iiawrle,  7  Blast 
LR  108. 

N.  B. — ^Phillips  v.  Montgomery.  26 
DomljR  498. 

N.  S.— Holesworth  v.  Fitch,  37  N. 
S.  148. 

Ont— -Martin  Weld,  12  U.  C.  Q. 
B.  681. 

See  also  Adverse  Possession  }  227. 

[a]  Unrecorded  written  sgrennent. 

— On  the  issue  of  the  location  of  the 
boundary  line  between  adjacent  lands, 
a  written  agreement,  executed  by  thfr 
vendors  of  the  present  owners,  which 
Axes  the  boundary  line  In  considera- 
tion of  the  dismissal  of  a  suit  relat- 
ing to  the  boundary.  Is  admissible  In 
evidence  and  binding  on  the  present 
owners,  although  the  agreement  was- 
not  acknowledged  or  recorded.  Sam- 
ples V,  Smyth,  98  SW  1047,  80  KyL 
498. 

[b]  Agreemeat  between  fwurdian 
asd  adult. — If  lines  are  fairly  made 
between  adjoining  tracts  by  a  guar- 
dian on  behalf  of  an  Infant  and  an 
adult,  the  latter,  or  those  claiming 
under  him,  cannot  object  on  the 
ground  of  the  Infancy.  Brown  v. 
Caldwell,  10  Serg.  &  R.  (Pa.)  114,  12 
AmD  660. 

Cc]  Aa  agreeauat  between  tenants 
by  enrteST  Inltlata  and  their  wives 
may  be  binding  between  the  hus- 
bands, although  void  as  between  the 
wives  for  want  of  a  privy  examlna.^ 
tlon.  Osborne  v.  Mull.  91  N.  C.  208. 
See  also  Fortler  v,  Roane.  104  La.  90. 
28  S  994  (where  It  was  held  that  an 
agreement  by  a  husband  as'  to  the 
boundaries  of  his  wife's  land  was  not 
binding  on  her,  there  being  no  evi- 
dence that  he  was  her  agent). 

[d]  AB  agreement  by  a  life  tenant 
(1)  may  become  binding  on  the  re- 
mainderman If  acquiesced  In  and  rati- 
fied by  him  on  the  determination  of 
the  life  estate.  Smith  v.  McCorkle, 
105  Mo.  136,  16  SW  602,  (2)  Where 
parties  with  .whom  a  life  tenant 
makes  an  agreement  that  the  line 
fence  is  the  boundary  acquiesce  In 
such  boundary  for  more  than  forty 

Sears,  they  will  not  be  heard  to  say 
lat  the  life  tenant  had  no  authorlur 
to  make  such  agreement.  Atwood  v. 
Wheat.  (Ky.)  127  SW  ftii. 

[e]  vniataMsr  nmn  suilalils- 
ownev^A  purchaser  of  land  from> 
the  equitable  owner;  pending  a  con- 
troversy between  the  oqultable 
owner  and  the  legal  owner  as  to  ills 
boundary  line.  Is  bound  by  thr 
boundary  tins  fixed  by  a  compromiss 
deed.  La  Belle  Coke  Go.  v.  Smith, 
221  Pa.  642,  70  A  894. 

[f]  Bffeet  of  wast  at  motlos^A 
written  agreement  compromising  a 
dispute  In  reference  to  the  lines  of 
adjoining  lands,  made  by  one  who 
has  parted  with  his  title  but  who  re- 
tains the  actual  possession,  Is  good 
avainat  his  vendee  where  no  notice 
of  the  change  of  ownership  is  brought 
home  to  the  party  with  whom  the 
agreement  Is  made.  McGlnnIs  v.  Por* 
ter,  20  Pa,  SO.  Compare  Malone  v. 
Mobbs,  102  Ark.  542,  145  SW  193,  146 
SW  143,  AnnCasl914A  479  Infra 
this  note  [g1 ;  Duel  v.  Bluembke, 
154  Wis.  619,  143  NW  179  (holding 
that  an  oral  agreement  by  adjoining 
landowners  to  abide  by  a  certain  sur- 
vey, entered  Into  after  the  survey  bad 
been  made,  and  not  resting  on  ar 
consldeiatb^ 


iio  aiier  me  survey  naa 
nd  not  resting  on  anor. 
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aitainst  him  because  then  was  no  privity  of  estate  be- 
tween Buch  ovner's  present  and  former  holdings.^ 
An  agreement  by  one  of  several  eoowners  is  not 
binding  on  the  others  aniess  they  consent  thereto,** 
abd  so  as  a  general  role  all  parties  interested 
in  the  lands  must  be  parties  to  the  agreement." 
The  agreement,  altfaoogh  executed,  cannot  affect  the 
rights  of  an  adjoiner  of  eithw  party,  not  himself 
a'  party  to  the  agreement.**  And  d^endaat  is  not 
bound  by  any  oral  agreement  of  others  as  to  the 
boundary  line  of  property  which  he  subsequently 
pn^ased  from  plaintiff."  Where  an  agreement 
between  adjoining  owners  establishing  a  bouidary 
contained  no  covenant  of  warranty,  it  did  not  pre- 
vent one  of  them  from  thereafter  purchasing  for 
his  own  benefit  an  outstanding  title  to  certain  land 
over  the  line.'* 

181]  (S)  "Whme  Followed  bjr  InvrOTOnents. 
Where  adjoining  landowners  i^^ee  on  a  boundary 


line  and  enter  into  possession  and  improve  the  lanA 
according  to  the  line  thus  agreed  on,  they  and  tfauoM 
claiming  under  them  will  Iw  concluded  from  after- 
ward diluting  that  the  line  agreed  on  is  the  true 
line;"  and  it  would  be  manifestlv  inequitable  to 
pwmit  one  of  the  parties  to  repudiate  the  agree- 
ment after  the  other,  in  reliance  thereon,  had  ex- 
pended money  in  making  impravemmts."  This 
rule  applies  whether  the  statute  of  limitations  for 
the  acquisition  of  title  by  adverse  possession  has 
run**  or  not." 

[i  182]  (S)  Where  JoUowed  br  Aeqiiieaeeiiea 
and  FtMsessioiL  Where  an  agreement  estabUshin^ 
a  dividing  line  between  adjoining  proprietors  is 
followed  by  acquiescence  and  possession,  the  parties 
are  concluded  by  their  agreemoit "  both  at  law  and 
in  equity,"*  althoim^  the  boundary  line  so  estab- 
lished is  not  the  original  one.**  ^his  is  so,  not  be- 
cause the  agreement  passes  title,  but  because  it 


any  lengrth  of  time,  1b  not  binding  on 
a  erantee  of  one  of  the  parties  who 
did  not  know  of  the  agrreement  when 
he  purchased  the  land). 

[gj  arantMs  may  olalm  the  1>uw- 
flt  of  tlie  agreement  of  tlielx  nantore 
and  need  not  have  had  knowledge  of 
that  agreement  at  the  time  of  their 

fiurchase  to  claim  the  benefit.  Ma- 
one  V.  Mobbs,  102  Ark.  642.  146  SW 
146  SW  HJ.  AnnCaslSHA  479. 
rh]  Wliar*  Mveral  adjaoent  laad- 
tunmrm  agree  to  accept  a  boundary 
line  as  located  by  a  surveyor,  each  la 
saparately  bound;  and  a  breach  by  one 
of  them  cannot  destroy  the  obliga- 
tion existing  between  the  others. 
Corrlngton  v.  Pierce,  28  111.  A.  211. 

83.  Runkle  v.  Smith,  62  Tex.  Civ. 
A.  186,  114  SW  866. 

,■4.  Smith  V.  Qllley,  (Tax.  Clv.  A.) 
lis  SW  1107;  Strlckley  v.  HIU.  22 
Utah  267.  62  P  893.  83  AmSR  786. 

[a]  AjpllBatleii  of  rale. — Where 
tiiere  was  an  excess  of  land  tn  a 
block  over  the  acreage  emhjmced  In 
th6  original  field  notes,  and  all  but 
one  of  the  owners  of  a  tier  of  sec- 
tlona  signed  an  agreement  for  a  re- 
survey  and  adjustment  of  bounda- 
ries, on«  of  the  signers  could  not 
recover  a  strip  from  another  tn  con- 
formity to  the  resurvey,  where 
thereby  the  latter  would  lose  a  por- 
tion of  tbe  land  embraced  in  the  orig- 
Iftal  field  notes  of  his  land,  because 
of  his  Inability  to  obtain  any  land 

trom  the  one  who  refused  to  sign, 
itolth  V.  Cfllley,  (Tex.  Clv.  A.)  136 
SW  1107. 

flS.  Donaldson  v.  Hall,  14  Tex.  Clv. 
A.  386,  S?  SW  16:  Langermann  v. 
Nichols,  (Tex.  Clv.  A.)  82  SW  124; 
PIcfcett  V.  Nelson,  79  Wis.  «,  47  NW 

■  M.'  Ilsley  V.  Kelly,  113  Me.  497,  94 
A  9H:  Bohny  v.  Petty,  81  Tex.  S24, 
17  SW  80. 

S7.  KKiveT..CowBer,  (Ark.)  164  SW 
740. 

as.  Jfeffrles  V.  HufF,  156  Ky.  460. 
169  SW  998. 

99.  Ark. — Barnett  v.  Gentry,  173 
SW  424;  Turquett  v.  McMurrain.  110 
Ark.  197,  161  SW  176. 

111.— Chitler  V.  Calllaon,  72  111.  118; 
Kernan  v.  Moore,  33  111.  A.  229. 

Ind. — Adams  v.  Betz,  167  Ind,  161, 
169,  78  NE  649  [cit  Cyc]. 

Mich. — Pittsburgh,  etc.,  ^ron  Co,  v. 
Lake  Superior  Iron  Co.,  118  Mich.  109, 
76  NW  395;  Jones  v.  Pashby,  67 
Mich.  459.  36  NW  :62,  11  AmSR  589. 

Mo. — Majors  v.  Rice,  67  Mo.  384; 
Dolde  V.  Vodicka,  49  Mo.  98. 

N.  T. — Corkhlll  V.  Landers,  44 
Barb.  218;  Laverty  v.  Moore.  32 
^arb.  347.  See  also  Dewev  v.  Bord- 
well,  9  Wend.  66  (where  a  lessee  was 
held  concluded  by  an  agreement  with 
an  adjoiner  who  put  In  crops  up  to 
the  agreed  line). 

Tex. — Houston  v.  Sneed,  IS  Tex. 
807. 

Wash. — Turner  T.  Creech,  61  Wash. 
439,  448,  108  P  1084  [clt  Cyc].  See 


also  Campbell  v.  Seattle,  59  Wash. 
612,  110  P  646. 

Wis. — Gove  V.  White,  23  Wis.  282. 

Can. — Qrasett  v.  Carter,  10  C^n.  S. 
C.  106. 

See  Boston,  etc.  R.  Corp.  v.  Spar- 
hawk,  6  Hetc.  (Haas.)  469  (appar- 
ently recognising  the  rule). 

[a]  Tboa  where  adjoining  lot  own- 
ers tacitly  agreed  on  a  division  line 
evidenced  by  a  fence  built  by  one  of 
them,  and  In  reliance  on  the  line  as 
thus  established  the  other,  with  the 
knowledse  and  acquiescence  of  the 
former,  oullt  a  dwelling  t^ouse  and 
made  other  valuable  Improvements 
without  his  right  being  questioned 
for  a  period  of  thirteen  years,  the 
one  who  built  the  fence  and  those 
claiming  under  her  were  estopped  to 
dispute  the  boundary  thus  settled 
ana  acquiesced  in.  Deldrlch  v.  Sim- 
mons. 76  Ark.  400,  87  SW  649. 

30.  Steldle  V.  Link.  246  111.  846,  92 
NE  874. 

31.  Price  V.  De  Reyes,  161  Cal. 
484.  119  P  893;  WIngler  v.  Simpson. 
93  Ind.  201;  Helton  v.  Fastnow,  38 
Ind.  A.  288,  71  NB  230:  Small  v. 
Robins,  33  Nev.  288,  110  P  1188,  118 
P  274.  123  P  770. 

81L  Turquett  v.  McMurrain.  110 
Ark.  197,  161  SW  176;  Adams  v. 
Bets,  167  Ind.  161,  169,  78  NB  649 
[Clt  CycJ;  Pittsburgh,  etc..  Iron  Co. 
V.  Lake  Superior  Iron  Co..  118  Mich. 
109,  76  NW  896;  Holesworth  v. 
Pitch,  87  N.  S.  143.  See  also  Ad- 
verse Possession  (  238. 

8a.  U.  8. — ^Wakefield  v.  Ross,  28 
F.  Cas.  No.  17,060,  5  Mason  16. 

Ala.— Plttman  v.  Pittman,  124  Ala. 
806,  27  S  242. 

Ark. — ^Reeves  v.  Moore,  105  Ark. 
698,  161  SW  1026;  Miller  v.  Farmers' 
Bank,  etc.,  Co.,  104  Ark.  99,  148 
SW  613;  ^ne  v.  McBrtde,  96  Ark. 
108.  131  BW  408,  AnnCaslBlSB  061; 
Deldrlch  V.  Simmons,  76  Ark.  400, 
404,  87  SW  649  [clt  Cyc];  Cox  v. 
Dau^erty,  76  Ark.  896,  36  SW  184, 
112  AmSR  76;  Sherman  v.  King,  71 
Ark.  248,  72  SW  671. 

C^al. — Schwab  V.  Donovan,  166  Cal. 
360,  132  P  447;  Dlerssen  v.  Nelson. 
138  Cal.  394,  71  P  466. 

Ga. — Hunger  v.  Grimm,  142  Ga. 
448,  83  SE  200;  GorntO  v.  Wilson, 
141  Oa.  597.  81  SB  860;  Zachery  v. 
Hudson,  138  Oa.  86,  74  SB  768:  Os- 
teen  v.  Wynn,  131  Ga.  209,  62  SB  87, 
127  AmSR  212:  Farr  v.  Woolfolk, 
118  Ga.  277.  46  SB  280:  RJley  v. 
Grlflln,  16  Ga.  141,  60  Amb  726. 

III. — Sonneman  v.  Merts,  221  111. 
362.  77  NB  660;  Kincald  v.  Vlckers, 
217  111.  423,  75  NE  627:  St.  Bede 
College  V.  Weber,  168  III.  824.  48  NE 
166. 

Ind. — Welbom  Klmmerllng,  40 
Ind.  A.  98,  88  NB  517.  91  NB  982; 
Burst  V.  Satterfleld,  44  Ind.  A.  613, 
89  NB  906.  907  [clt  Cyc], 

Iowa.— Uker  v.  Tbleman,  133  Iowa 
79,  107  NW  167;  Kitchen  v.  Chant- 


land,  180  Iowa  618.  106  NW  367,  9 
AnnCas  81. 

Ky. — Bvans  v.  Bates.  156  Ky.  68. 
159  SW  612:  Walker  v.  Cornett,  122 
SW  84:  Rusk  V.  Stepp.  110  SW  887. 
33  KyL  677;  J.  D.  Hughea  Lumber 
Co.  V.  Valentine,  106  SW  839,  32 
KyL  646;  Ball  v.  Loughridge.  100 
SW  276,  30  KyL  1133;  (^mpbell  v. 
Combs,  77  SW  983,  36  KyL  l€48. 

La. — Zerlncue  v.  'finite,  4  La.  Ann. 
801. 

Mich. — Brown  v.  Bowerman,  134 
Mich.  696,  97  NW  862;  White  v. 
Peabody,  106  Mich.  144,  64  NW  41: 
Manistee  Mfg.  Co.  v.  Cogswell.  103 
Mich.  606.  61  NW  884:  Jones  v.  Pash- 
by, 67  Mich.  469,  86  NW  162,  11 
AmSR  689. 

Mo. — Reynolds  v.  Rood,  209  Mo. 
611,  108  SW  86;  Golterman  t.  Schler- 
meyer.  Ill  Mo.  404,  19  SW  484,  20  SW 
161-  Krlder  v.  Mllner,  99  Mo.  146. 
13  SW  461,  17  AmSR  649;  Atchison 
V.  Pease,  96  Mo.  666,  10  SW  1S9: 
Schad  V.  Sharp.  96  Mo.  673,  8  SW 
649  Jacobs  v.  Mosetey,  91  Ho.  467. 
4  SW  136;  Turner  v.  Baker,  84  Mo. 
218,  27  AmR  226  and  note,  78  Mo. 
343:  Majors  V.  Rlc^  67  Mo.  S84: 
Blair  V.  Smith,  18  Mo.  878:  T&ylor 
V.  Zepp,  14  Ho.  488,  66  AmD  IIS. 

Nebr.— Rtmkle  v.  Welty.  8S  Nebr. 
880.  128  NW  189. 

N.  H.— Hobba  v.  Cram,  22  N.  H. 
130. 

N.  M. — Rodrlguea  v.  Xa  Cneva 
Ranch  Co^  17  N.  M.  148,  134  P  228. 

N.  T.— -Sweet  V.  Warner,  14  NYSt 
312;  Jackson  v.  Van  Corlaer,  11 
Johns.  123;  Decker  v.  Haner,  4 
AlbLJ  316.  Compare  Reed  v. 
McCourt.  41  N.  T.  436  (where  It 
Was  held  that  occupation  and  acqui- 
escence for  a  few  months  only  would 
not  conclude  the  parties). 

Oh. — Avery  v.  B&um.  Wright  676, 

Or. — Thlessen  v.  Worthlngton.  41 
Or.  146,  68  P  424. 

Pa. — Brown  v.  Caldwell,  10  Serg. 
A  R.  114,  18  AmD  660;  Newton  v. 
Smith,  40  Pa.  Super.  616. 

Tex.-^— Coleman  v.  Smith,  66  Tex. 
264;  Eberllng  v.  Weyel,  2  Tex.  Un- 
rep.  Caa.  601;  Bailey  v.  Bake^  4 
Tex.  Clv.  A.  396,  23  SW  454. 

Utah. — Warren  V.  Mazzuchl,  45 
Utah  612.  148  P  360;  Strlckley  v. 
HIU,  22  IJtah  267,  62  P  893,  83  AmSR 
786. 

Wis.— Pickett  T.  Nelson,  71  Wla 
642.  87  NW  836. 

N.  B.— Carr  v.  HcCullough.  3  N. 
B.  460. 

Ont. — Sheperdaon  v.  Mc(^llouKh. 
46  V.  C.  Q.  B.  673. 

Pr.  Edw.  l8l. — Pteadwell  v.  Bren- 
nan.  1  Pr.  Edw.  Isl.  147. 

Compare  Archer  v.  Helm,  70  Hiss. 
874,  12  S  702  (discussing  the  proof 
of  an  alleged  agreement  ana  Its 
effect). 

34.  Brown  v.  Bowerman,  184 
Mich.  096.  97  NW  363. 

80.  HcOovem  v,  Heery,  169  Iowa 
B07.   141   NW   436    (without  Kgmrd 
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determines  the  location  of  the  estate  of  each  and 
places  beyond  fatnre  doubt  the  true  line  of  division 
between  them.**  When  the  acqnieseenee  and  poases- 
sioD  have  continued  for  the  period  of  time  pre- 
scribed by  the  statute  of  limitations  a  perfect  title 
\tj  adverse  possession  is  acquired."  But  according 
to  the  great  weight  of  authority,  the  agreement, 
when  followed  by  possession  with  reference  to  the 
boundary'  so  fixed,  will  be  conclusive  on  the  parties, 
although  the  possession  may  not  have  been  for  the 
full  statutory  period.** 

1S3]  (4)  Where  Followed  by  Practical  Loca- 
tion. An  agreement  between  adjoining  owners, 
followed  by  practical  location  of  the  line  as  agreed 
00,  or  an  agreement  adopting  an  existing  location 
as  the  true  line,  is  conclusive  on  the  parties  and 


their  priviei^''  r^srdless  of  the  accurm^  of  the 
actual  location  as  it  may  appear  by  subsequent 
measurement;"  nor  does  it  make  any  difference  that 
a  different  line  had  been  recognized  as  the  boundary 
for  many  years  by  the  predecessors  in  title  of  the 
parties."  But  a  practical  location  made  subject  to 
the  subsequent  establishment  of  the  true  line,"  or 
a  location  made  by  one  owner  without  a  previous 
agreement  with  his  adjoiner,  is  not  binding.^ 

[$  184}  (6)  Effect  of  Intent  to  Establish  Ae- 
cording  to  ^rne  Boundary.  While  there  are  some 
decisions  apparently  to  the  contrary,"  the  weight  of 
authority  is  that,  where  the  intention  was  to  estab- 
lish the  line  according  to  the  true  boundary,  and  by 
mistake  the  parties  agreed  on  a  line  which  does  not 
conform  to  such  boundary,  the  line  so  agreed  on  is 


to  where  the  boundary  was  orlgl- 
nally  placed  by  the  government  sur- 
Tey,  although  purchasers  are  pre- 
ramed  to  purchase  according  to  the 
government  survey) ;  Breakey  v. 
Woolsey.  U9  Ulch.  86,  112  NW  T19: 
Brown  V.  Bowerman,  1S4  Mich.  69S, 
97  NW  S62. 

ML  Loustalot  v.  McKeel,  157  Cal. 
(34,  108  P  707:  Thleasen  v.  Worth- 
Inrton.  41  Or.  145,  68  P  424. 

3T.  U.  S. — Wakefield  v.  Rosa,  28 
T.  Cas.  No.  17,050j5  Mason  1«. 

Ga.— Glover  v.  Wright,  82  Qa.  114, 
8  SB  452. 

Ky.— Desklns  v.  Williams.  14  B  Ky. 
J56,  140  SW  64«:  Abrams  v.  Wild, 
ISO  SW  »B7;  Hocker  v.  Keeton,  116 
SW  784:  Turner  v,  Dixon,  106  SW 
SI4,  32  KyL.  821:  Fields  v.  Slzemore. 
lOG  SW  438,  32  Kyi.  237;  Lost  Creek 
Coal  Co.  T.  Napier.  8»  8W  264,  28 
KyL  >S9;  Crntchlow  t.  Beatty,  23 
SW  960,  16  KyL  464. 

Me. — walker  v.  Simpson,  SO  Me. 
143,  13  A  680  (where  It  was  held 
that  a  line  so  established  Is  not 
waived  by  a  subsequent  reference 
resaltlng  In  a  void  award). 

Mass. — Liverpool  Wharf  v.  Pres- 
cott,  7  Allen  494. 

Hleh.— Cullen  v.  Kslassklewles, 
1S4  Mich.  627.  118  NW  4«. 

Nebr. — Clark  v.  Thombnrg'.  •« 
Nebr.  717,  92  NW  1058. 

N.  H. — Berry  v.  Garland.  26  N.  H. 
473. 

N.  T.— Hunt  V.  Johnson.  19  N.  T. 
279;  Miner  v.  New  York,  t1  N.  T. 
Suiier.  171. 

Fa.— Harts  v.  I&rUey,  4  Watta 
261. 

Yt— Holton  V.  WhltnOTT,  SO  Vt 
49S:  Ackley  t.  Buc£  IS  Vt  3»6. 

N.  8.— Holeflwortf  v.  Pitch,  ST  N. 
S.  141. 

See  Grants  Pass  I<and,  etOu  Co.  v. 
Brown,  108  Cal.  468,  148  P  TB4  (re- 
ODgnlxlng  the  rule). 
^^See  also   Adverse   Posaeulon  t 

18,  JJ.  8. — Boyd  V.  Graves.  4 
Wheat  611.  4  L.  ed.  OSS. 

Ark.— uiilone  v.  Mobbq,  102  Ark. 
E42.  14S  SW  193.  146  SW  143, 
AiinCksl«14A  479:  Butler  v.  HInes, 
101  Ark.  409,  142  8W  609;  O'Neal 
T.  RiM&  100  Ark.  865,  140  SW  748. 

Oa — Gornto  v.  Wilson,  141  Ga. 
5>7,  81  SE  860-  Osteen  v.  Wynn.  131 
na.  209,  G2  SE  37,  127  AmSR  212: 
GloTer  V.  Wright,  82  Ga.  114.  8  SB 

in.— Clayton  v.  Pelg,  179  III.  684, 
14  NB  149. 

Ky. — Prazler  v.  Mineral  Dev.  Co., 
It  SW  988.  27  KyL  816. 

Hicb. — Olln  V.  Henderson,  120 
Mich.  149.  79  NW  178;  Pittsburgh, 
etc..  Iron  Co,  v.  Lake  Superior  Iron 
Co..  118  Mich.  109,  76  NW  895;  Jones 
T.  Paihby,  67  Mich.  469,  36  NW  162: 
Smith  V.  Hamilton,  20  Mich.  438,  4 
AmR  398. 

N.  T.— Voshnrsh  V.  TMitor.  U  N. 

T.  Bfil. 

Tex. — Cooper  v.  Austin,  68  Tex. 
«4;  Stewart  v.  Baker.  17  Tex.  417; 
Houston  V.  Sneed.  16  Tex.  807. 

Compare  Oliver  v.  Oliver,  187  Ala. 
140.  (S  S  37S  (holding  that  a  formal 
Mreement  between  adjacent  owners 
culmlng  under  deeds  conveying  ad- 


jacent government  subdivisions  as 
to  the  boundary  line  cannot  of  Itself 
vest  title  In  one  of  them  beyond  the 
true  line  to  which  each  actually 
owns,  although  acquiescence  In  such 
a  line  will  prima  facie  Indicate  Its 
verity). 

[aj  Ttmm  and  laag  ao^nlesoeaoe 
we  not  necessary  (i)  to  the  validity 
of  a  parol  agreement  fixing  the  com- 
promised line  between  adjacent 
tracts  (Cooper  v.  Austin,  68  Tex, 
494),  <2}  although  It  Is  said  that 
the  agreement  derives  additional 
weight  from  long  acquIescenM  (Os- 
teen  v.  Wynn,  131  Ga.  209.  62  SE 
37,  127  AmSR  212). 

[b}  la  Tecmomt  the  rule  Is  well 
established  that  a  parol  agreement 
In  regard  to  the  boundary  line  of 
adjoining  owners,  unless  followed 
by  acquiescence  for  a  period  equal 
to  that  required  for  the  acquisition 
of  title  by  adverse  possession.  Is  not 
conclusive  between  the  parties.  Camp 
v.  Camp,  59  Vt.  667,  10  A  748:  Smith 
V.  Bullock,  16  Vt.  69S;  White  v. 
Everest,  1  Vt.  181;  Campbell  v. 
Bateman,  2  Alk.  177. 

[c1  In  Tferglnla  also  the  rule  is 
not  In  accord  with  that  stated  In  the 
text.  "The  disclaimer  of  a  freehold 
estate  can  only  be  made  [in  this 
state]  by  deed,  or  In  a  court  of 
record.  In  the  ease  of  disputed 
boundaries  the  parties  may  agree 
upon  a  line,  by  way  of  compromise, 
and  If  they  take  and  hold  possession 
up  to  that  line  for  the  requisite  sta- 
tutory period,  the  mere  possession 
will.  In  time,  ripen  into  title.  But  no 
mere  parol  agreement  to  establish  a 
boundary  and  thus  exclude  from  the 
operation  of  a  deed  land  embraced 
therein  can  dlv«Bt,  change  or  affect 
the  legal  rights  of  the  parties  grow* 
Ing  out  of  the  deed  itself."  McMur- 
ray  v.  Dixon,  106  Va  606,  611,  54 
8B  481  fquot  with  appr  Sutherland 
V.  Emswlller.  Ill  Va.  607,  610,  69 
SH  863],  See  also  Fry  v.  Stowers. 
98  Va  417,  36  SB  482;  Suttle  v. 
Richmond,  etc.,  R.  Co.,  76  Va.  284 
(both  recognlsln*  the  rule). 

39.  Cal. — Drnidas  v.  Lankershtm 
School  Olat,  ISS  Cal.  692.  108  P  926t 
Young  V.  Blakeman,  168  C^l.  477,  96 
P  888;  DIerseen  v.  Nelson,  188  Cal. 
394,  71  P  466;  White  v.  Spreckels, 
76  Cal.  810,  17  P  716. 

Ga.— Olark  v.  Hulsey,  54  Ga.  608. 

111.— Roberts  V.  Blrks,  228  111.  291, 
79  NE  103;  Bloomtngton  v.  Bloomlng- 
ton  Cemetery  Assoc.,  126  111.  221,  18 
NB  298jKerr  v.  Hitt.  75  HI.  61. 

Ky. — ^Walker  v.  Cornett,  122  SW 
841:  Nelson  v.  Alford.  117  SW  250; 
Amburgey  v.  Burt,  etc..  Lumber  Co., 
121  Ky.  280,  89  SW  880,  28  KyL  651. 

Mich. — Veltmans  v.  Kurts,  187 
Mich.  412.  182  NW  1009,  36  LRAN8 
568. 

Minn. — Houston  Cotinty  v.  Bums, 
126  Minn.  206,  148  NW  116;  Nadeau 
v.  Johnson.  12B  Minn.  866,  147  NW 
241;  Beardsley  v.  Crane,  62  Minn. 
637.  64  NW  740. 

Nebr. — Trusael  v.  Lewis,  13  Nebr. 
416,  14  NW  166,  42  AmR  767. 

N.  H. — Thompson  v.  Major,  68  N. 
H.  242;  Sawyer  t.  Fellows.  6  N.  H. 
107.  25  AmD  462. 

N.  Y. — Sherman  v.  Kane,  86  N.  Y. 


67;  Reed  V.  Parr,  86  N.  Y.  118;  Smith 
V.  Stacey.  68  App.  Dlv.  621.  73  NTS 
1028;  Williams  v.  Montgomery,  16 
Hun  50;  Wentworth  v.  Braun,  38 
Misc.  702,  78  NTS  283  [afC  78  App. 
Dlv.  634  mem,  79  NYS  489  mem 
(att  176  N.  Y.  616  mem,  67  NB  1091 
mem)].    But  see  Sweet  v.  Warner, 

14  NTSt  311  (where  it  was  held  that 
acquiescence  In  the  line  as  located 
must  have  continued  for  twenty 
years  In  order  to  render  such  loca- 
tion conclusive). 

Utah. — Moyer  v.  Langton,  87  Utah 
9,  104  P  608. 

Wash. — Rose  v.  Fletcher,  88  Wash. 
628.  146  P  989:  Windsor  v.  Sars- 
Deld,  66  Wash.  ^76.  679,  119  P  1113 
[elt  Cycy 

N.  S. — Jollymore  v.  Acker,  49  N. 
8.  148,  24  DomLR  60S. 

See  Plaher  v.  Pennsylvania  Co.,  1 
Pa.  Cas.  837,  2  A  878  (where  the 
facts  were  held  not  to  show  practi- 
cal location). 

[a]  AppBoatlOM  of  rule, — There 
being  a  dispute  In  good  faith  be- 
tween adjoining  landowners  as  to 
the  true  boundary  between  their 
lands,  they  agreed  on  a  settlement, 
fixing  a  line  which  they  marked 
by  comer  trees  at  Its  ends  and  11ns 
trees  along  its  course,  and  each  took 

Eossesslon  up  to  that  line.  A  fence 
egun  by  one  of  them  within  the 
disputed  strip  was  moved  back  to 
the  agreed  line,  and  a  fence  along 
that  line  has  since  been  maintained 
for  about  one  hundred  rods,  the  re- 
maining flfty  rods  not  being  Inclosed, 
although  marked.  It  was  held  that 
the  agreement  fixing  the  boundary 
was  binding  on  the  parties  to  It 
Warden  v.  Addington,  131  Ky.  296, 
116  SW  241. 

tb]  AfZMnsBt  sad  leoatbm  br 
nunom^— A  boundary  tine  agreed  on 
by  heirs  while  under  age,  to  be  rati- 
fied by  conveyance  on  their  becoming 
of  age,  marked  wiUi  a  division  fence 
built  by  both  parties,  and  soon  after 
repudiated  by  the  heirs  on  the  ground 
that  they  had  since  found  out  that 
defendant  had  no  title  to  the  tend 
embraced  therein.  Is  not  conclusive 
on  a  grantee  of  the  heirs.  Wilson  v. 
Hoflhnan.  70  Mich.  652,  38  NW  S68. 

40.  Dundas  V.  Lankershim  School 
Dlst.  166  Cal.  692,  102  P  926:  Young 
V.  Blakeman,  163  Cal.  477.  96  P  888; 
Foard  V.  McAnnelly,  216  Mo.  871, 
114  SW  990-  Jacobs  v.  Moseley,  91 
Mo.  467,  4  SW  135. 

41.  Roberts  v.  Blrks,  228  IlL  291, 
79  NE  108. 

4a.  Quinn  v.  Wlndmlller,  67  CaL 
461,  8  P  14  (where  It  was  held  that 
neither  party  acquired  any  rights 
against  the  other  either  by  prescrlp* 
tlon  or  estoppel);  Guedici  v.  Boots, 
42  Cal.  452.  See  also  Irvine  V.  Adler, 
44  Cal.  669  (as  sustaining  this  rule). 

48.  U.  S.  V.  Murray,  41  Fed.  862; 
Allen  T.  Reed.  61  Cal.  362. 

44.    Harn  v.  Smith,   79  Tex.  810, 

15  SW  240,  28  AmSR  340:  Cooper  v. 
Austin,  68  Tex.  494  (holding  that 
the  fact  that  one  of  the  parties  be- 
lieved the  line  established  to  be  the 
true  line,  and  would  not  have  as- 
sented to  the  agreed  line  except  on 
that  supposition,  does  not  In  any  way 
affect  the  ^idH  ' 
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not  conolnsive,  and  the  agreement  may  be  set  aside 
by  either  part^  "  unless  equitable  reasons  exist  for 
adhering;  to  tbe  erroneous  line.*^  However,  parties 
so  situated  and  acting  might  be  bound  and  con->- 
eluded  as  to  intervening  third  persons  on  the  prin- 
oipla  of  estoppel."  And  occupation  for  the  prescrip- 
tive period  might  operate  to  fix  the  line  agreed  on.** 
[i  186]  (6)  Effect  of  Misrepresentations  by  On» 
Party.  Similarly,  if  either  party  is  decdved  by  the 
misrepresentations,  whether  frandulrait  or  not*  of 
the  other,  the  agreed  line  is  not  binding  on  him.^ 
The  law  favors,  agreements  as  to  boundaries  wiiich 
are  fairly  made,      it  condemns  fraod  in  obtauDing 

Col«tnan  v.  Smith,  5S  Tex.  2G4.  269 
(where  It  was  said:   "Whether  the 

earties  were  right  or  wrong  In  their 
elief  that  the  line  they  established 
and  agreed  upon  as  the  boundary 
of  their  lands  was  precisely  where 
It  ought  to  be  or  where  the  original 
surveyor  made  it,  was  wholly  Imma- 
terial. It  was  enough  If  there  were 
doubt  or  dispute  between  them  about 
It,  and  they  determined  to  settle 
It  upon  that  basis").  But  see  Denton 
V.  English,  (Tex.  CW.  A.)  157  8W 
264  (holding  that,  where  the  means 
of  Infonnatlon  were  equally  open  to 
both  parties  to  a  boundary  agree- 
ment, a  mistake  as  to  the  true  loca- 
tion of  the  line  as  shown  by  an  ap- 
proved survey  was  not  sumclent  to 
Invalidate  the  agreement,  unless  one 
of  the  parties  knew  the  true  line  and 
thereby  nlned  an  advantage  over 
the  other). 

45.  Ark. — Randleman  v.  Taylor, 
S4  Ark.  Sll.  127  8W  72S,  140  AmSR 
141. 

Cal. — Davenport  v.  Turpln,  43  Cal. 
697. 

Ga. — Bailey  v.  Jones,  14  (3«.  884. 

III.— Purtle  V.  Bell,  225  III.  622, 
626.  80  NB  S60  [clt  Cycl:  Sonnemann 
V.  Mert*,  221  111.  SiS,  S65,  77  NE 
650  [clt  Cycl :  Mullaney  v.  Duffy, 
145  111.  669.  88  NE  750. 

Ky. — Alexander  v.  Parks,  72  SW 
1106.  24  KyL  2118;  Hlgginson  v. 
Sohaneback,  66  SW  1040.  23  KyL 
2230. 

Me. — Gove   y.    Richardson,    4  Me. 
827..'. 

Mass.T-Iveeson  v.  Swan,  169  Mass. 
638,  4fl  NE  282;  Thayer  v.  Bacon, 
2  Allen  168,  80  AmD  69:  Brewer  v, 
Boston,  etc.,  R.  Corp..  6  Mete.  478, 
19  AmD  694;  Boston,  etc..  R.  Corp. 
T.  Sparhawl^  5  Mete  469;  Whitney 
v.  Holmes,  16  Bffasa.  152. 

Mich. — ^Lalce  Shore,  etc.,  R.  Co.  v. 
Sterling.  IBE  NW  282. 

Hiss. — B^vana  v.  Miller.  68  Miss. 
120,  38  AmR  SIS  and  note. 

Mo. — Foard  v.  McAnnelly.  216  Mo. 
371,  114  SW  990;  Patton  v.  Smith. 
171  Mo.  231,  71  SW  187:  McKlnney 
Doane,  166  Mo.  287,  K6  SW  804: 
HcC^be  V.  Bruere,  163  Mo.  1.  64  SW 
460:  Hedges  v.  Pollard.  149  Mo.  216. 
60  BW  889;  Brummell  v.  Harris.  148 
Mo,  480,  60  SW  93:  Schad  v.  Sharp. 
96  .  Mo.  578,  8  SW  649;  KlnoalA  v. 
Dormey,  61  Mo.  652;  Meidiens  v. 
Blumenthal,  27  Mo.  198. 

Nebr.— Klmes  v.  Libby,  'il  Nebr. 
118,  126  NW  869;  Truasell  v.  Lewis, 
13  Nebr.  415.  14  NW  l&S,  42  AmR 
767. 

N.  T.— Coon  V.  Smith,  29  N.  T. 
892:  Terry  v.  Chandler,  16  N.  T.  854, 
69  AmD  707. 

Oh, — McAfferty  v.  Conover,  7  Oh. 
St  99,  70  AmD  67.  And  see  Hills 
V.  Ludwlg,  46  Oh.  St.  873,  24  NE 
696  (which  Inferentlally  at  least 
supports   this  doctrine). 

Pa. — Davla  v.  Russell,  142  Pa.  426, 
21  A  870;  Perkins  v.  Gay,  8  Serir.  &  R. 
327.  8  AmD  663;  Holland  v.  Hayes, 
40  P&  Super.  196. 

Vt. — Turner  Palis  Lumber  Co.  v. 
Burns,  71  Vt.  864,  45  A  896. 

Wis.--Peters  v.  Reichonbach,  114 
Wis.  209,  90  NW  184. 

N.  S.— Roach   v.  Ware,  ,19  N.  S. 


330,  7  C^anLTOccNoteB  377;  McDonald 
v.  McDonald.  7  N.  S.  42. 

[al  -Aa  oUMTWlaa  stated,  "con- 
forming to  an  erroneous  Una  while 
in  good  faith  believing  It  to  be  the 
true  line  and  intenalng  to  claim 
only  to  the  true  line,  estops  no 
man  from  claiming  to  the  true  line 
whenever  It  is  afterwards  ascer- 
tained," Per  Marshall.  J„  in  Patton 
V.  Smith.  171  MoTaSi,  f48,  71  SW 
187. 

[b]  Seasoji  for  xola^'ln  auch  a 

case  there  is  a  failure  to  find  the 
true  line  through  accident  or  mis- 
take, and  not  an  agreement  to  adopt 
an  unascertained  or  disputed  line; 
hence  the  same  rule  doea  not  apply 
with  reference  to  possession,  estop- 
pel, etc."  Purtle  v.  Bell,  226  111.  628, 
626,  80  NE  850  (per  WUkln,  J.>. 

[c]  Applloationa  of  no*. — (l)Where 
adjoining  landowners  erroneously  lo- 
cated a  dividing  line  and  plaintiff 
made  no  improvementa  other  than 
a  fence,  and.  on  finding  out  the  error, 
he  moved  his  fence  and  acquiesced  In 
a  later  line  for  Ave  years,  and  plain- 
tiff took  advantage  of  the  surveya 
to  secure  from,  another  neighbor 
possession  of  land  theretofore  occu- 
pied by  him,  defendant  was  not  es- 
topped from  asserting  title  to  all  the 
real  estate  described  in  his  patent 
extending  to  the  new  line.  Klmes  v. 
Libby,  87  Nebr.  118,  126  NW  869. 
(2>  A  boundary  line  between  ad- 
joining lota  ^as  definitely  fixed  by 
the  original  survey  and  by  the  plat, 
under  a  mistaken  belief  that  the 
building  of  one  owner  projected  over 
the  true  line  of  the  other  lot.  The 
owner  of  the  latter  conveyed  what 
he  Bupposed  was  a  strip  of  land 
within  his  lot,  adjoining  the  sup- 

liosed  boundary,  so  that  the  building 
of  the  other  lot  owner  would  be 
wholly  on  his  own  land;  but  the 
deed  in  fact  covered  a  part  of  the 
lot  already  owned  by  such  adjoin- 
ing lot  owner.  It  was  intended  to 
locate  or  to  agree  on  a  lost  or  un- 
certain line.  The  parties  supposed 
that  they  knew  the  location  of  the 
true  line.  It  was  held  not  a  prac- 
tical location  of  the  boundary  line, 
so  as  to  efltop  the  owner  of  the  lot 
on  which  the  building  was  erected 
from  asserting  title  to  the  true  line. 
Bens  V.  St.  Paul.  89  Minn.  31.  98 
NW  103«. 

46.  Klmes  v.  Libby,  87  Nebr.  IIS, 
126  NW  869. 

47.  Bens  v.  St.  Paul,  89  Htnn.  31, 
98  NW  1038;  Knowlton  v.  Smith,  86 
Mo.  607,  88  AmD  162. 

46.  Gray  v.  Couvlllon,  12  La.  Ann. 
730. 

49.  Bailey  v.  Jones.  14  Ga.  884; 
Denton  v.  English,  (Tax.  Civ.  A.) 
157  RW  264. 

[a]  Thorn  where  one  of  tbe  parties 
to  a  boundary  agreement  who  knew 
about  a  survey  fixing  the  true  line 
concealed  that  fact  from  the  other 
and  thereby'  Induced  him  to  sign  a 
boundary  agreement  to  his  disad- 
vantage, the  action  of  the  first  party 
constituted  auch  fraud  as  would  In- 
validate the  agreement.  Denton  v, 
English.  (Tex.  Civ.  A.)  157  SW  284. 

60.  Denton  v.  Bngllsh.  (Tex.  Civ. 
A.)  167  SW  264. 

ai.    Wynn  v.  Garland,  19  Ark.  23, 


such  agreements,  just  aa  it  would  any  otIi«r  agrea- 

ment  obtained  by  fraud." 

186]  b.  Oaii(»lUti«L  or  Hodiilcatlon  of  Agne- 
menl  A  parol  agreement  for  the  establishment  of 
the  dividing  line  between  adjoining  owners  may 
afterward  he  rescinded  or  modified  by  agreement, 
or  it  may  be  revoked  by  either  party  at  any  time 
before  it  is  folly  exeeuted.**'  So  too  a  party  is 
entitled  to  have  his  agreement  canceled  -where  it 
has  been  entered  into  through  ignorance  or  mis- 
take,'" or  where  his  action  has  Iwen  supezindneed 
by  the  fraud  of  the  other  party 
li  187]   2.  By  EBt«vpa{--«.  In  OcnanL  As  the 

68  AmD  190:  Gray  v.  Berry.  »  N.  H. 
473. 

[a]  JX  Via  aaw  agxoamant  la  nevwr 
omunUDBiatad  (l)  the  previous  agree- 
ment remains  In  force.  .  Schwartzer 
V.  Ctobhardt.  157  Mo.  99.  57  SW  782. 
(2)  Where  plaintiff  and  defendant 
entered  into  an  agreement  to  fix  the 
boundaries  of  a  survey,  and  later 
a  modified  agreement  was  drawn  up, 
on  defendant  being  dissatisfied  with 
the  boundaries  as  fixed  under  the 
original  agreement,  a  refusal  by  de- 
fendant to  enter  Into  the  modified 
agreement  or  to  accept  the  bound- 
aries fixed  thereunder,  left  the  ori- 
ginal in  full  force,  and  entitled  plain- 
tiff to  Judgment  fixing  the  boundaries 
as  determined  by  the  survey  inada 
thereOnder.  Masterson  v.  BokeL  >S 
Tex.  Civ.  A.  609,  76  SW  42. 

68.  Geoghegan  v.  Turner.  32  SW 
244i  26  KyL  617;  Davis  v.  Townsend. 
10  Barb.  (N.  T.)  388;  Patten  v.  Plnd- 
lay,  18  NTS  688. 

[a]  AppUoatloBa  of  rola.— (1)  Tbe 
boundary  la  not  changed  by  the  oral 
agreement  of  the  owners  of  adjoin- 
ing lands,  made  for  the  purpose  of 
straightening  the  line,  that  stone 
posts  should  be  set  at  the  ends  of 
the  line,  that  a  straight  line  con- 
necting them  should  be  the  division 
line,  and  that  the  division  fence 
should  be  moved  to  and  maintained 
thereon,  although  tbe  posts  were  set. 
where  before  the  line  could  be  sur- 
veyed one  of  the  posts  was'  removed, 
and  one  of  the  parties  refused  to 
abide  by  the  agreement,  and.  ap- 
parently by  mutual  consent,  the 
agreement  was  abandoned,  and  each 
party  remained  in  possession  of  his 
land  as  separated  from  that  of  the 
other  by  the  old  fence.  Qeogbeean 
V.  Turner,  82  SW  244.  26  KyL  687. 
(2>  In  an  action  of  ejectment  ah 
order  was  entered  stating  that  it 
was  agreed  by  the  parties  that  the 
M  line  was  the  true  line  and  that 
the  surveyor  should  go  on  the  land 
and  aatabllsh  the  line.  The  order 
was  never  carried  Into  effect,  and 
the  case  was  dismissed  without  any 
line  being  established,  the  parties 
remaining  In  poasession  as  tbey  were 
before,  and  some  of  the  defendants 
never  being  brought  before  the  court 
It  was  held  that  the  agreement  was 
abandoned  and  that  the  order  was 
not  conclusive  as  to  the  rights  of 
the  parties.  Pour  Mile  Land,  etc.. 
Coal  C!o.  V.  Olbaon,  «  SW  9B4.  20 
KyL  1670.  (8)  Plaintiff  and  de- 
fendant having  disagreed  as  to  the 
boundary  line  between  their  lands 
agreed  that  a  surveyor  should  locate 
the  line,  and  he  surveyed  the  same, 
which  was  satisfactory  to  plaintiff 
but  not  to  defendant  who  Insisted 
that  the  lines  of  the  respective 
tracts  be  surveyed,  and  against  the 
objection  of  plaintiff  the  aurv^or 
proceeded  to  survey  one  of  the 
tracts.  He  gave  plaintiff  the  report 
of  his  first  survey  and  gave  defend- 
ant the  report  of  tbe  second.  It  was 
held  that  neither  party  was  bound 
by  the  action  of  the  surveyor.  Huff 
v.  Woosley.  92  SW  672,  29  KyL  ISO. 

68.    Morrill   v.   Bartlett    68  Tex. 
644. 

64.    Denton  v.  English.  (Tex.  <3lv. 
A.)  171  SW  248. 
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location  of  a  boundary  line  is  not  considered  as 
affecting  the  title  to  land,  it  may  be  established  by 
estoppeL"*  And  in  controversies  concerning  bound- 
aries estoppels  may  arise  either  by  matter  of  record 
or  by  deed,"  or  by  acts  or  declarations  of  a  party'' 
by  reason  of  which  another  has  been  led  to  change 
his  position  for  the  worse,  or  has  in  any  manner 
been  injTired  to  the  benefit  of  the  party  against 
whom  the  estoppel  is  claimed;'^  but  unauthorized 
acts  or  declarations  of  third  persons  cannot  con- 
elude  an  owner  from  asserting  his  true  boundary 


line.'"  In  no  event  can  an  estoppel  arise  unless  the 
party  relying  thereon  is  misled  to  his  injury;"  nor 
can  it  arise  in  favor  of  one  who  is  not  in  any  man- 
ner caused  to  do  or  to  omit  to  do  anything  to  his 
prejudice,'^  as  it  is  of  the  very  essence  of  an  estop- 
pel in  pais  that  the  person  claiming  the  benefit  shall 
be  influenced  thereby  to  his  prejudice;"  neither 
can  it  arise  in  favor  of  persons  whose  acts  were  not 
superinduced  by  the  declarations  of  the  party 
against  whom  the  estoppel  is  claimed,*"  or  o£ 
strangers  to  the  transaction"  and  declarations  and 


65.  Cleveland-ClifEB  Iron  Co.  v. 
Gatitbler.  14S  Mich.  296,  10«  NW 
862;  Hastm  v.  lAvtagBtoa,  24  Hlcb. 
%U,  22AinR  5S3. 

56.  UuB. — Leonrad  v.  Qulnlan. 
i:i  Mass.  S7». 

Uioh^Fabey  v.  Marsh,  «0  Mich. 
236. 

_  Ma— Laddonla  v.   Day.   178  SW 

'  Or.— Clark  Hlodman,  4<  Or.  <7, 
79  PiC 

Pa. — Root  T.  Crock,  7  Pa.  S78. 

W.  Va. — Summerfield  v.  White,  E4 
W.  Va.  811,  46  SB  164.  _ 

Ont.— Crosswalte  v.  Gave,  92  U. 
C  Q.  B.  196. 

[a]  AppllMtlOM  Of  rale. — (1) 
Defendant  In  an  action  of  trespaas 
had  conveyed  to  plaintiff  part  of  a 
certain  "lot  two"  of  a  conceSBlon, 
describing  It  by  metes  and  bound*, 
and  beKlnnine  at  the  northeut  ansle 
of  the  lot.  The  beglnnloff  point  was 
tindieputed,  and  the  description  In- 
closed the  quantity  of  land  claimed 
hy  plaintiff.  It  was  held  that  de- 
fendant  was  estopped  by  hia  deed 
from  QueBtlonln?  the  boundary  as 
described  therein.  Crosswalte  v. 
Gaye,  33  U.  C.  Q.  B.  196.  (2)  Where 
a  husband  owned  one  of  two  adjoin- 
ing lots,  and  his  wife  an  undivided 
one-eighth  of  the  other  which  she 
conveyed  to  a  cotenant  by  a  deed  In 
vhlch  ta^r  husband  Joined,  describing 
the  division  line  and  one  of  its  ter- 
mini different  from  that  given  In  the 
deeds  by  which  the  husband  ob- 
tained his  lands,  and  referring  to 
said  terminus  as  an  agreed  corner, 
and  afterward  by  petition  another 
of  her  cotenants  obtained  that  por- 
tion of  the  land  In  which  the  wife 
owned  a  part  lying  adjacent  to  the 
boundary  line,  and  sued  the  husband 
and  wife  In  ejectment  for  a  piece  or 
land,  the  title  of  which  depended  on 
the  location  of  the  division  line,  the 
husband  having  conveyed  his  land 
to  his  wife  In  the  meantime,  defend- 
ants were  estopped  by  the  recitals 
In  their  deed  from  relying  on  the  de-i 
scrlptlon  .of  the  division  line  con- 
tained In  the  deeds  under  which 
they  claimed.  Summerfield  v.  White, 
54  W.  Va.  411,  4fl  SB  164.  (8) 
"Where  both  parties  claim  under  the 
same  plat,  neither  the  law  nor  good 
policy  permits  either  of  them  to  dis- 
pute the  lines  of  the  survey  as  shown 
by  the  plat  as  actually  located  upon 
the  land;  and  especially  should  this 
be  true  where  the  whole  or  a  large 
part  of  the  addition  has  been  sold 
to  various  persons  according  to  the 
actual  location  of  the  plat  upon  the 
land,  and  where  the  property  and 
streets  have  been  buflt  upon  and 
Improved."  Laddonia  v.  Day,  (Mo.) 
m  SW  741,  744. 

57.  Taylor  v.  Kelslnjr,  18  Ida.  22fl, 
19  P  948;  Parr  Devel.  Co.  v.  Thomas, 
"  Utah  1,  122  P  9Q8. 

5%  Cal. — OreBa  v.  Santa  Barbara, 
M  Ctl.  m,  28  P  268. 
j^ni— Wlnslow  T.  Cooper.  104  III. 

.  Ina.— Curless  v.  State,  172  Ind.  257, 

"  NB  129.  88  NE  389. 

,  Iowa.— Willaon  v.  Beck,  160  Iowa 

142  NW  78. 
^^Uft— fitanwood  V.  MoLellan.  48  Me. 

Mass. — Com.  T.  Pejepscat  Proprie- 
tor 10  Mass.  1S5  (where  It  was 
Held  that  a  resolve  of  the  common- 
*«uth,  fixing  the  lK>undartes  of  cer- 
wn  lands,  estops  the  commonwealth 
to  deny  those  boundaries). 


Mo.— Smith  v.  St  Louis,  21  Mo.  86. 

Nebr.— Fitch  v.  Walsh,  94  Nebr. 
32.  142  NW  298,  ADnCasl914C  1180. 

N.  J. — Harlng  v.  Van  Houten.  22 
N.  J.  U  61. 

N.  T. — Creque  v.  Bears,  17  Hun 
128. 

Oh. — McAfferty  V.  Conover,  1  Oh. 
St.  99,  70  AmD  67;  Brachman  v. 
Smith,  I  CInc.  Super.  842. 

Pa. — Ormsby  v.  Ihmsen,  84  Pa.  468; 
Beaupland  McKeen,  28  Pa.  124, 
70  AmD  116;  Harvey  v.  Harbach,  4 
Phlla.  49. 

Tex;— Griffith  v.  Rtfe^  72  Tex.  ISS. 
12  SW  168. 

Waah. — Bo«  v.  Walsh,  76  Wash. 
148,  136  P  1081,  186  P  1146. 

N.  S. — Jollymore  v.  Acker,  49  N. 
S.  148,  24  DomLK  603. 

[a]  MMliatMoa  of  rnl*,-— The 
owners  oi  two  adjoining  tracts  of 
land  conveyed  them  to  complainant 
Iron  company  with  knowledge  that 
complainant  Intended  to  develop 
both  the  tracts  as  an  iron  mine.  The 
two  tracts  were  separated  by  a  fence 
which  had  existed  for  more  than 
forty  years  on  a  line  which  limited 
the  tract  owned  by  the  heirs  of  O 
to  thirty  acres  actually  conveyed. 
It  was  subsequently  discovered  that 
there  was  a  gore  shaped  strip  be- 
tween the  two  tracts  on  which  com- 

Slalnalnts  put  down  a  shaft.  After 
's  heirs  were  aware  that  the  fence 
was  not  on  the  true  line  they  per- 
mitted complainant  to  proceed  to 
expend  a  large  sum  of  money  In  de- 
veloping the  mine,  after  Which  they 
gave  formal  notice  of  their  claim 
to  the  property.  It  was  held  that 
G's  heirs  were  thereby  estopped  to 
deny  that  the  fence  bounded  the  ex- 
treme limits  of  their  land.  Cleve- 
land-CIlffs  Iron  Co.  v.'Gauthler,  143 
Mich.  296,  106  NW  862. 

[b]  SUent  ao^nleaoenoe, — (1)  The 
principle  applies  as  well  to  silent  ac- 
quiescence as  to  open  assent.  Acton 
V.  Dooley,  8  Mo.  A.  323.  (2)  Thus 
the  practical  location  of  a  boundary 
line  may  be  established  where  the 
party  whose  rights  are  to  be  barred, 
with  knowledge  of  the  true  line,  has 
looked  on  while  the  other  parties 
encroached  thereon  and  subjected 
himself  to  expenses,  which  he  would 
not  have  done  had  the  line  been  In 
dispute.  Bens  v.  St.  Paul.  89  Minn. 
31.  93  NW  1038.  (3)  But  silence 
without  knowledge  creates  no  estop- 
pel. Acton  V.  Dooley,  74  Mo.  63.  See 
also  Collins  t.  Rogers,  63  Mo.  616; 
Hill  V.  Epley,  81  Pa.  831  (rocognU- 
Ing  the  rule).  Compare  Evans  v. 
Snyder,  64  Mo.  616  (discussing  the 
rule). 

[c]  Dlselalmsr  of  tlOe^A  land- 
owner and  those  claiming  under  hlra 
are  estopped  by  his  parol  disclaimer 
of  title  beyond  certain  boundaries, 
where  third  persons  act  and  expend 
their  money  on  the  faith  of  such  dis- 
claimer. Boles  V.  Smith,  Thomps. 
Cas.  (Tenn.)  214. 

[d]  A  request  for  a  TMomjr  I17 
the  county  surveyor  does  not  estop 
the  party  making  It  from  Insisting 
on  the  original  comers  if  dissatis- 
fied with  the  resurvey.  Granby  Mln., 
etc..  Co.  V.  Davis,  156  Mo.  422,  .57 
SW  126. 

[e]  Claim  under  deed  to  flren  Uns 
of  survey.— A  party's  concession  that 
he  claims  under  his  deed  to  a  given 
line  of  a  survey  does  not  admit  that 
such  line  Is  elsewhere  than  where 
defined  by  his  title,  and  does  not 
preclude  him  from  showing  that 


line  asserted  by  an  adverse  claim- 
ant Is  not  the  true  Hue.  Jones  v. 
Andrews,  62  Tex.  6S2. 

[f]  neta  hsU  not  to  oonatttata 
u  wtomel^IClng  v.  Watklns,  98 
Fed.  818  [rev  on  other  grounds  118 
Fed.  624,  66  CCA  290];  Formtqr  v. 
Hood,  119  Ala.  281,  24  S  869;  Harris 
T.  Lewis,  166  Iowa  413,  186  NW 
674;  Former  v.  Roane.  104  La.  90,  28 
8  994;  Cunningham  v.  Boston,  ' etc., 
R.  Co.,  158  Bdiss.  606,  27  NB  660; 
Jackson  v.  Woodruff.  1  Cow.  (N.  Y.) 
276,  13  AmD  6S6;  Chrlatenson  v.  Sim- 
mons, 47  Or.  184,  82  P  806:  Thomp- 
son's App..  128  Pa.  867,  17  A  643; 
Brown  v.  WUler.  42  Pa.  206. 

88.  Cal.— O'Hara  v.  O'Brien,  107 
Cal.  809,  40  P  423;  Franklin  v.  Dor- 
land,  38  Cat.  176.  87  AmD  111. 

Fla.— Daggett  v.  Wllley,  6  Fla. 
482 

lil.— Quick  V.  NItschalm.  ISS  III. 
251,  28  NE  926. 

Iowa. — Marshall  v.  BenettI,  119 
NW  918  (husband  assuming  to  'act 

In  behalf  of  wife). 

Ky. — Finn  v.  Rochford,  18  Ky.  Op., 
367. 

N.  T. — Raynor  v.  Tlmerson,  61 
Barb.  617. 

Tex. — Love  v.  Barber,  17  Tex.  812; 
Sehlele  v.  Kimball,  (Civ.  A>  150  SW 
303. 

60.  Koontz  v;  Hyllus.   <W.  Va.> 

87  SB  851.  *   —    ^  ^ 

61.  Hill  V.  Collier.  (Tex.  Civ.  A.) 
136  SW  1084;  Hunter  v.  Malone,  48 
Tex.  Civ.  A.  116.  108  SW  709.    ^  ■ 

68.  Hill  V.  Collier,  (Tex.  CIv.  A.) 
135  SW  1084.  .  . 

63.  Harris  v.  Lewis,  1 66  Iowa' 
418,  186  NW  874;  Parkar  V.  Brown, 
15  N.  H.  176:  Taber  V.  Hall,' 28.  St' 
1.  618,-  61  A  432.  ;  . 

[a}  Yhvs  <1)  the  grantees  In  pv(^ 
cesslve  deeds  conveying  lots  which/ 
for  the  purpose  --of  establishing  ,  the 
boundaries,  referred  to  a  plat  ara  not 
estopped  from  asserting  that  the  plat 
did  not  establish  the  boundarlea  or  an 
adjoining  lot  owned  by  third  persoftik^ 
where  the  latter  had  not  reco^nlAa 
the  existence  of  such  plat  and  had- 
not  acted  on  It  with  the  acq'uleScence- 
of  such  grantees.  Taber  v.  MalL  -ifC 
R.  I.  613,  51  A  432.  (21  ijd^tl». 
signing  by  a  landowner  of  ati  agree- 
ment to  abide  by  a  survey  to-  ba 
made  by  the  town^lp  trustees  Atftm 
not  operate  as  an  estoppel  In  faypr 
of  an  adjoining  owner  who  had  bmlt, 
his  fence  before  the  survey  #fts 
made.  Marshall  v.  Benetti,  (lowa)- 
118  NW  918.  (3)  So  where  M,  with- 
out fraud  and  merely  by  mistake, 
shows  to  H  who  has  already  taken 
a  deed  of  a  lot  of  land  certain  points 
as  the  boundaries  thereof,  Whtbh' 
were  not  its  true  boundaries,  and- 
afterward  acquires,  by  purchase. from 
a  third  person,  a  good  title  to  the 
adjolnttig  lot,  part  of  which  Is  in- 
cluded within  such  boundaries,  and* 
subsequently  a  person  claiming  under 
H  gives  a  deed  of  the  land  Included 
within  the  boundaries  thus  pointed 
out,  with  covenant  of  title,  M  Is  not 
estopped  by  his  acts  from  setting 
up  his  adverse  title  to  the  part  thtts 
erroneously  Included.  Parker  ▼.. 
Brown,  16  N.  H.  17^6. 

64.  Glasgow  v.  Baker,  72  Mo.  441; 
Glasgow  V.  Xlndell,  69  Ho.  60;  Cottle 
V.  Sydnor,  10  Mo.  763;  Lovelace  V. 
Crarpenter.  116  N.  C.  424,  20  SE  611: 
Gaffney  v.  Clark,  (Tex.  Civ.  A.)  IIS 
SW  830;  Joseph  Chew  Lumber,  etc., 
Co,  V.  Howe  'Sound  Timber  Co.,  IS 
B.  C.  812  (trespass).    -  ~ 
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statements  made  to  unintereBted  penons  vill  not 
conclude  the  party  makii^  them."  So  it  has  been 
held  that  no  estoppel  arises  thnu^  the  acts  and 
admissions  of  the  parties,  where  the  division  line 
can  be  located  by  plain  and  nnambigoons  calls  of 
a  deed.* 

Distinction  between  estoppel  and  limitation.  A 

distinction  should  be  made  between  those  cases 
where  the  location  of  a  boundaxy  line  or  fence  has 
been  held  to  raise  an  estoppel  and  those  where  the 
parties  have  been  held  concluded  by  actual  occupa- 
tion up  to  a  mistaken  line,  whereby  title  has  been 
acquired  under  the  statute  of  limitations." 


[f  1881  b.  When  Smneow  BspnMntattasw 
An  Hade— (1)  In.  OentraL  A  person  who,  by  his 
conduct  or  by  erroneous  statements  and  r^iresenta- 
tions  as  to  the  boundaries  of  land,  indnera  another 
to  purchase  in  reliance,  on  such  conduct  or  state- 
ments will  be  oonelnded  thereby."  And  this  doe- 
trine  applies  equally  whether  ^  sale  is  him- 
self" or  by  one  whose  lands  adjoin  his  own.^  To 
constitute  sueh  an  estoppel,  it  is  not  necessary  that 
there  should  be  an  actual  intent  to  mislead  or  to 
deceive."  Nor  Aoea  it  make  any  difference  that  the 
party  making  the  representations  did  so  in  igno- 
rance of  his  own  rights."    Nevertheless  it  mast 


V.  Kinff,  64  W.  Va.  610,  63  SB  496: 
State  V.  King,  64  W,  Va.  646.  63  BE 
468   (recognizing  the  rule). 

66.  Fuellins  v.  Fuesse,  43  Ind. 
A.  441,  87  NE  700;  Crutchlow  v. 
Beatty.  28  SW  960,  15  KyL.  464. 

66.  Klrkpatrick  v.  Mccracken,  161 
N.  C.  198,  76  BE  821, 

«7.  U.  S.— Boyd  V.  Graves,  4 
Wheat.  618.  4  L.  ed.  628. 

Ala. — Alexander  v.  Wheeler,  69 
Ala.  832. 

Ark. — Cox  V.  Douffherty,  6S  Ark. 
629.  86  SW  184. 

Me.— Walker  v.  Simpson.  80  Me. 
148,  13  A  660. 

Mass. — Halloran  v.  Halloran,  149 
Mass.  298.  21  874. 

Mo.— Ward  v.  Ihler.  132  Ma  176. 
34  SW  261.  _ 

Pa.— Relter  v.  MeJtmkln,  ITt  Pa. 
82,  33  A  1012. 

See  also  supra  i  170;  and  Adverse 
PoBseBSlon  9_  238. 

S8>  CaL — -TouM  Blakeman,  163 
Cal.  477.  66  P  888;  Stanley  v.  Oreen, 
12  CaL  146;  McGse  v.  Stone,  6  Cal. 
600. 

Ida. — Tsarlor  v.  Relalnc,  13  Ida. 
226,  «7„8l  P  943  [<mot  CycJ. 

Iowa. — Bolton  v.  Eyxleeton.  61 
Iowa  168,  16  NW  62.  ^ 

Ky,— Hall  v.  Pratt,  142  Ky.  E61, 
134  SW  660:  AlUs  v.  Qrahams,  Litt. 
Sel.  Cas.  440;  Byersdorfer  Bhult^ 
BKyL  628. 

Me.— Proctor  v.  Ubby,  110  Me.  39. 
86  A  298;  Colby  V.  Hortm,  16  Me. 
412. 

Mich. — Mowers  T.  Evera,  117  Mich. 
98,  75  NW  296. 

Mlnn.~-ThompsoR  v.  Borx,  90 
Minn.  209,  96  NW  896:  Bell  T.  Good- 
nature, SO  Minn.  417,  62  NW  906. 

Mo. — McRlnney  v.-  Doane,  166  Mo. 
287,  66  SW  304. 

Nebr. — Pitch  v.  Walsh,  94  Nebr. 
32,  142  NW  293,  AnnCasi914C  1136. 

N.  H.— Perry  y.  Hardy,  71  N.  H. 
161,  61  A  644;  Richardson  v.  Chlcker- 
inc,  41  N.  H.  680,  77  AmD  769. 

j_Tomlln  V.  Cox,  19  N.  J.  L. 
76;  Swayze  t.  Carter,  41  N.  J.  Sq. 
281,  3  A  706. 

Or. — Clark  T.  Htndman,  46  Or.  67, 
79  P  66. 

Pa.— Root  V.  Crock,  7  Pa.  _378; 
Buchanan  v.  Moore,  IS  Serg.  *  B. 
304.  16  AmD  601. 

Tenn. — Merrlvether  v.  Larmqn,  t 
Snaed  647;  Spears  t.  Walker,  1  Head 
166. 

Tex-— Hefner  v.  Downlns,  67  Tex. 
676;  Canithers  v.  Hadley,  (CIt.  A.) 
134  SW  767. 

Vt. — ^Louks  T.  Kennlston,  60  vL 
118;  Halloran  V.  Whltcomb,  43  Vt. 
806;  Splller  v.  Scrtbner,  86  Vt.  246. 

Wis. — Welsbrod  v.  Chicago,  etc.,  B. 
Co..  18  Wis.  35.  86  AmD  748. 

Can. — Zwlcker  v.  Felndel,  29  Can, 

Oiit. — CrosBwalte  V.  Oage,   82  U. 

C.  Q.  B.  196. 

See  also  Trammell  v.  Ashworth, 
99  Va.  646,  39  SB  598  (recognizing 
the  rule);  Mclver  v.  Hlletad.  80 
Wash.  206,  141  P  806  (holding  that, 
where  a  grantor  and  a  grantee  to  cor- 
rect a  mistake  in  the  conveyance, 
went  on  the  ground,  made  measure- 
ments, and  set  monuments,  the 
measurements  being  made  with  ref- 
erence   to    the    description    in  the 


old 


deed,  the  n*antor  was  thereafter  es- 
topped to  claim  that  the  N.  EL  comer 
was  not  as  set  out  In  the  deed,  but 
a  stake,  etc.). 

68.  Iowa. — Seberg  v.  Iowa  Trust, 
etc..  Co.,  141  Iowa  99,  119  NW  878; 
Rowell  V.  Welnemann,  119  Iowa  266, 
98  NW  27ft.  97  AmSR  810. 

Or. — Clanc  v.  Hlndraan.  46  Or.  67, 
79  P  66. 

Pa. — Norrifl  v.  Dalrymple,  18  Pa. 
Super.  287. 

Tex. — Zander  v.  Schultsa.  <Clv.  A.) 
146  SW  222. 

Pr.  Edw.  Isl. — ^Do«  T.  msslns,  1 
Pr.  Bdw.  Isl.  496. 

[a]  ApplioatlimB  of  role 
Where  grantors,  when  they  sol 
land,  particularly  pointed  It  out  to 
the  grantee  as  extending  to  certain 
fences  and  corners,  thereby  inducing 
the  grantee  to  purchase,  they  were 
estopped  from  thereafter  asserting 
title  in  the  land  Included  within  the 
boundaries  pointed  out,  even  If  the 
boundaries  described  In  the  deed  did 
not  Include  such  land.  Zander 
Schultse.  (Tex.^ClV.  A.)  146  SW  222. 

(2)  Plaintiff's  father,  in  order  to  lo- 
cate the  eastern  boundary  of  prem- 
ises intended  to  be  conveyed  by  him 
to  his  daughters,  made  certain 
measurements,  pointed  out  to  his 
daughters  the  line  which  he  sup- 
posed formed  the  eastern  boundary 
of  the  land,  and  executed  a  deed  to 
them,  based  on  such  measurement. 
He  thereafter  put  up  a  partition 
fence  on  the  line  so  located,  and,  in 
the  absence  of  plaintiff  who  suc- 
ceeded to  the  rights  of  her  other 
sisters  under  the  deed,  again  meas- 
ured the  land,  selected  the  site  for 
the  house,  and  superintended  its 
entire  construction  thereon.  It  was 
held  that  the  father  was  estopped  to 
subsequently  deny  that  the  line  so 
pointed  out  and  established  was  the 
trde  eastern  boundary  of  the  land 
Intended  to  be  conveyed.  Clark  v. 
Hlndman,    46    Or.    67,    79    F  66. 

(3)  W  made  a  deed  to  A  of  part 
of  a  block,  describing  It  as  "begin- 
ning at  Its  N.  E.  comer,  thence 
south  62  feet."  It  was  understood 
that  A  desired  to  buy  enough  off 
the  north  end  of  the  block  for  a 
restdenc&  and  that  W  and  A  had 
gone  on  the  land,  and,  by  an  errone- 
ous measurement,  had  fixed  the  N. 
E.  corner  eighteen  feet  further 
south  than  It  really  was.  From 
there  they  measured  elghtv-two  feet 
south.  Had  they  measured  from  the 
true  N.  C  corner,  enough  land  would 
not  have  been  given  A  to  build  on, 
because  of  a  gully  at  the  north  end. 
After  the  lines  were  thus  run,  A 
built  a  fence  along  the  south  line 
so  fixed  and  built  a  house  close  to 
It.  It  was  held  that  A  got  title  to 
all  land  north  of  the  fence,  either  on 
the  theory  of  an  agreed  boundary 
or  by  estoppel,  he  having  acted 
on  the  boundary  pointed  out.  Par- 
riah  V.  Williams,  (Tex.  Civ.  A.)  73 
SW  1097. 

70.  Cal. — Stanley  V.  Green,  12  Cal. 
148. 

Iowa. — ^Bolton  v.  Eggleston,  6^ 
Iowa  163,  16  ^rw  62. 

Ky.— Ward  v.  Mlddleton,  124  SW 
823  * 

Mioh. — Mowers  v.  Evers,  117  Mich. 
93,  76  NW  290. 


Minn. — Bell  v.  Goodnature,  60 
Minn.  417,  52  NW  908. 

N.  H. — Richardson  v.  Chlckarlng, 
41  N.  H.  880.  77  AmD  769. 

Vt.— Splller  v.  Scribner.  66  Vt.  «4B. 

Wash. — RIppey  v.  Harrison,  66 
Wash.  109.  119  P  178. 

See  also  Colby  v.  Norton,  19  Me. 
412  (holding  that,  where  adjacent 
owners  make  a  mistaken  location  of 
their  boundary  line,  and  one  of  them 
sees  a  third  person  take  a  convey- 
ance for  a  valuable  consideration 
according  to  the  monuments  so  lo- 
cated, he  will  be  concluded  thereby). 

ta]  Vbns,  (1)  where  purchasers 
of  land,  before  making  the  pur- 
chase,  consulted  with  the  owner  of 
adjoining  land  as  to  the  boundary 
claimed  by  him  and  were  Informed 
that  his  boundary  did  not  cover  cer- 
tain land,  and  the  land  was  pur- 
chased on  the  faith  of  these  state- 
ments, be  was  estopped  from  later 
setting  up  claim  to  the  land  as 
against  the  purchasers.  Ward 
Mlddleton,  (Ky.)  124  SW  828. 
(2)  So  a  party  Is  estopped  to  deny 
that  a  division  line  between  his  own 
and  adjoining  lands  is  the  true 
boundary,  as  against  the  purchaser 
of  the  adjoining  land,  induced  by 
his  representations  to  purchase  with 
reference  to  such  land;  and  It  Is  not 
necessary  to  show  an  actual  Inten- 
tion to  mislead.  Thotnpson  v.  Borg, 
90  Minn.  209,  96  NW  896.  (3)  And 
it  has  been  held  that,  while  a  par* 
son  Is  not  compelled  to  fence  In  all 
his  land,  where  an  owner  builds  a 
fence  on  a  line  laid  out  by  survey- 
ors. It  Is  In  a  sense  a  monument 
whldi  is  held  out  as  ths  true  line, 
and  which  will  estop  the  builders 
from  denying  the  right  of  Innocent 

fiurchasers  obtaining  land  to  regard 
t  as  such  after  Its  establishment 
for  many  years.  RIppey  v.  Harri- 
son, 66  Wash.  109,  119  P  176. 

71.  Hall  V.  Pratt,  142  Ky.  S61.  114 
SW  900;  Thompson  v.  Borg,  90  Minn. 
209,  96  NW  896  [overr  br  Implica- 
tion Combs  V.  Cooper,  6  Minn.  2E4]: 
Beebe  v.  Wilkinson.  80  Minn.  B4S, 
16  NW  460.  And  see  Stevana  t. 
Ludlum,  46  Minn.  160.  48  NW  771. 
24  AmSR  210,  13  hRA  270  (as  aus- 
talning  the  rule).  Contra  Brewer 
Boston,  etc.,  R.  Corp„  EMetc.  <MaBa.) 
478,  484,  39  AmD  694  (where  the 
court  said:  "A  party  is  not  to 
be  estopped  to  prove  a  legal  title  to 
his  estate,  by  any  misrepresentation 
of  its  locality,  made  by  mistake, 
without  fraud  or  intentional  decep- 
tion, although  another  party  may  be 
Induced  thereby  to  purchase  an  ad- 
joining lot,  the  title  to  which  may 
prove  defective:  for  be  may  require 
a  warranty:  and  It  would  be  most 
unjust  that  a  party  should  forfeit  his 
estate  by  a  mere  mistake"). 

fa]  Season  for  mla^-ZThis  is  on 
the  principle  that,  where  one  of  two 
Innocent  persons  must  suffer,  he 
alone  should  suffer  who  brought 
about  the  condition  by  his  misrepre- 

Sentations.     Hall  v.  Pratt,  142  Ky, 
61.  184  SW  900. 
7S.    Richardson  v.  Cblckerlng,  41 
N.  H.  380,  386.  77  AmD  769;  Wells 
V.  Pleroe.  27  N.  H.  603. 

"If  the  owner  or  claimant  of  prop- 
erty actively  persuades  or  encour- 
ages another  person,  mho  Is  Igno- 


For  isSar  eases, dsvalofaaurtB  and  obaaffss  In  the  law  see  cumulative  Annoti^Uons.  same  Utle,  pagaand  note  number. 

Digitized  by  V^OOQlC 


§§  188-190] 


BOUNDARIES 


[9C.J.]  241 


clearly  appear  that  the  statements  were  a  control- 
ling factor  relied  on  by  the  purchaser  at  the  time 
of  the  purchase,"  for  manifestly  no  estoppel  arises 
in  favor  of  a  purchaser  who  does  not  show  that  he 
acted  in  reliance  on  the  conduct  or  statements  of 
the  adverse  party/*  For  the  same  reasons  that 
eontrol  the  proposition  stated  in  the  first  paragraph 
of  this  section,  where  a  person  purchased  according 
to  boundaries  specifically  pointed  out,  marked  on 
the  ground,  he  is  estopped  subsequently  to  claim 
other  boundaries  to  the  injurv  of  others.  * 

189]  (2)  Throngh  Mistake.  It  has  fre- 
qaently  been  held  that  a  landowner  who,  in  good 
faith,  points  out  to  the  owner  of  adjoining  land  an 
incorrect  division  line,  both  parties  being  ignorant 
of  the  true  line,  is  not  estopped  to  deny  that  such 
line  is  the  true  boundary.™  The  correction  of  the 
mistake,  it  has  been  said,  can  take  nothing  from 
either  party  which,  in  justice  and  equity,  he  ou^ht 
to  retain."  And  a  fortiori  estoppel  cannot  be  m- 
roked  against  an  owner  becanse  of  a  conversation 
between  him  and  an  adjoining  owner,  wherein  he 
pointed  out  a  line  between  their  lots  different  from 
the  line  that  he  thereafter  claimed,  where  no  action 
was  taken  on  account  of  the  conversation,  the  same 
having  been  after  such  adjoining  owner's  purchase.^" 

190]  c.  Where  Improrements  by  Adjoiner 
An  Permitted.  One  who  knows  the  true  boundary 
between  himself  and  an  adjoiner,  but  allows  the 

nnt  of  hlB  rlffht,  to  purchase  the 
proMTtr,  or  any  right  or  int«r«st 
In  It,  be  will  not  be  permitted  to 
claim  the  property,  or  any  right  In 
It,  against  the  purchaser,  though  he 
was  not  aware  of  his  rights.  It  will 
be  reckoned  his  fault  that  he  did  not 
iDQUlre  what  his  rights  were."  Rlch- 
ardaon  t.  Chlckerlng.  supra. 

T8.  Warden  Addlngton,  13t  Ky. 
i».  111  SW  Ml;  Ooosee  t.  Grant. 
II  Nebr.  Sn.  116  NW  608;  Wing  v. 
Red,  (Tex.  Civ.  A.)  146  8W  Ml: 
Cottrell  T.  Flekerlng,  88  Utah  68,  88 
P  CH.  18  UtANS  ^4. 

[a]  Ttmm,  where  one  knew,  or  had 
■neana  of  knowing,  the  true  bound- 
aries of  hla  own  land,  but  neither 
porchued  nor  located  hla  dwelling 
In  direct  reliance  on  what  the  ad- 
joining landowner  either  said  or 
dM,  the  latter  waa  not  estopped  to 
Show  that  the  former  had  em^oached 
on  hla  land  and  to  Insist  on  a  re- 
merr  thereof.  Cottrell  v.  Zntdter- 
lug,  »  Utah  <l.  88  P  816.  10  LRAMS 
KM. 

T4.  Wells  V.  Hall,  (Tenn.  Ch.  A.) 
49  SW  61:  Koenl^elm  v.  Sherwood, 
79  Tex.  608,  16  SW  88;  Davidson  v. 
Pickard,  (Tex.  Civ.  A.)  87  SW  874; 
8taniw  V.  Smith,  8  Tex.  Civ.  A.  686, 
IQ  SW  262. 

T5.  Iowa. — Bolton  v.  Bggteston, 
II  Iowa  161.  18  NW  62. 

Tex. — Briacoe  v.  Puckett.  12  SW 
178. 

VL— Hodges  V.  Eddy,  38  Vt.  327. 
^^W.  Tm.--Crlsllp  v.  Cain.  18  W.  Va. 

Can.— McArtbur  t.  Brown,  IT  Can. 

S.  C  61. 

But  see  Boone  v.  Oraham,  216  III. 
SlI.  Tl  NB  669;  Tttus  v.  Morse.  40 
M«.  34S,  63  AmD  685  (where  the  rule 
waa  not  applied). 

78.  u.  S. — Cheeney  v.  Nebraska, 
«tc.  Stone  Co..  41  Fed.  740.  '  See 
also  Wlnniplaeogee  Paper  Co.  v.  New 
Hampshire  Land  Co.,   69  Fed.  642. 

Cal.— Honaker  v.  Heatly,  21  Cal. 
A.  127.  Ill  P  769. 

Itl.~-Marks  v.  Madsen,  2S1  111.  51. 
103  NE  626;  Francois  v.  MaloUey, 
SS  III  399. 

Me.— Colby  v.  Norton,  19  Me.  412. 
„N.  Y.— Miner  v.  New  York,  87  N. 
T.  Super.  171. 

^  Oh.— Detwller  v.  Toledo,  18  Oh. 
CSr.  Ct  672,  6  Oh.  Clr.  Dec.  297. 
,  Tex. — Holllngsworth  v.  Fowlkes, 
•Tex.  Civ.  A.  84.  22  SW  1110.  24 
SW  768:  Weston  V.  Meeker,  (Civ. 
19  C  f^lSl 


A)  108  SW  461;  Hunter  v.  Malone, 
49  Tex.  Civ.  A  116,  108  SW  708. 

See  also  Ooosee  v.  Orant,  81  Nebr. 
697,  116  NW  608  (recognising  the 
rule):  Warner  v.  Fountain,  88  Wis. 
406  (holding  that  the  fact  that  the 
owner  of  property  permlto  another, 
without  objection,  to  erect  a  house 
on  his  land,  and  builds  a  division 
fence  between  the  premises  claimed 
and  occupied  by  himself  and  those 
so  claimed  and  occupied  by  the  other 
will  not  estop  him  from  claiming 
the  latter  premises,  where  boUi  par- 
ties were  eaxially  Ignorant  In  met 
and  equally  chargeable  with  notice 
of  the  true  boundary). 

But  see  Woodward  v.  Tudor,  81* 
Pa.  882  (holding  that,  where  A  and 
B  owned  lands  which  they  supposed 
to  be  separated  by  an  unclaimed 
strip,  and  A  urged  B  to  make  im- 
provements on  that  half  of  the  strip 
nearest  his  land,  A  to  Improve  the 
other  half,  and  subaeauently  It  was 
ascertained  that  the  strip  oelonged 
to  A  he  was  estopped  from  claiming 
the  half  BO  Improved  by  B  although 
Ignorant  of  his  own  rights) ;  Ormsby 
V.  Ihmsen,  84  Pa.  462  (where  it  was 
held  that.  If  both  parties  were  igno- 
rant of  the  true  boundaries  of  the 
lands  of  which  partition  was  made, 
the  adoption  of  a  particular  line  in 
plaintiff's  partition  would  partake  of 
the  nature  of  a  compromise  of  a 
doubtful  right  and,  if  acted  on  by 
the  other  parties,  might  constitute 
an  estoppel  in  pais). 

[a]  Thus,  where  a  property  owner 
accepts  the  boundary  line  as  pointed 
out  to  him  by  the  owner  of  the  ad- 
joining property,  which  boundary 
turns  out  to  be  erroneous,  this  is 
a  mutual  mistake  rather  than  an 
agreement  between  the  parties,  and 
such  adjoining  property  owner  will 
not  be  estopped  from  afterward 
claiming  the  true  line,  the  question 
of  adverse  possession  for  twenty- 
one  years  not  Intervening.  DetwUer 
V.  Toledo,  18  Oh.  Clr.  Ct.  B72,  6  Oh. 
Clr.  Dec.  297. 

77.  Colby  V.  Nortoiu  19  Me.  412. 
"The  principle  on  which  these 
cases  proceed  Is  that  there  must 
have  been,  when  the  Incorrect  line 
was  acted  upon,  knowledge  of  t,he 
true  boundary  by  the  one  party  and 
Ignorance  of  It  by  the  other.  In 
order  to  estop  the  party  from  assert- 
In^  It  within  the  period  of  limita- 
tion; and  this  though  it  may  have 


latter,  without  protest,  to  make  improvements  up 
to  what  he  supposes  to  be  the  true  line  will  be 
estopped  to  dispute  such  line.'"  Where,  however, 
there  is  a  bona  fide  mistake  as  to  the  location  of 
the  trtae  line,  some  decisions  take  the  view  that  no 
estoppel  arises.**  So  it  has  been  held  that  plaintiffs, 
between  whose  land  and  that  of  defendants  the 
boundary  was  established  by  acquiescence,  as 
marked  by  an  old  fence,  although  knowing  that 
defendants  were  having  a  survey  made,  and  having 
been  informed  that  it  did  not  appear  to  run  where 
the  old  fence  stood,  yet  understanding  that  the 
survey  was  with  reference  to  a  new  fence  between 
the  land  of  defendants  and  the  land  east  of  that 
of  plaintiffs,  and  although  afterward,  on  observing 
that  defendants  were  setting  posts  for  a  new  fence 
between  their  lands,  they  having  ordered  wire  for 
their  part  of  it,  and  not  having  noticed  that  the 
posts  were  on  a  line  materially  different  from  the 
old  fence,  and  having  on  the  next  day  repudiated 
the  survey  are  not  estopped  to  deny  that  it  is  not  on 
the  true  line,  although  in  the  meantime  defendants 
have  strung  some  wires  on  the  posts.**  And  the 
mere  failure  of  a  husband  to  object  to  the  erection 
of  improvements  on  his  homestead,  by  an  adjoining 
owner,  without  any  misrepresentations  on  his  part 
inducing  their  er^^tion,  and  in  face  of  objections 
made  by  his  wife,  does  not  estop  him  from  assert- 
ing the  true  boundary  line.*" 

been  Intended  that  the  incorrect  line 
should  be  fixed  upon  as  the  true  one 
and  acted  on  accordingly."  Bige- 
low  SiBtoppel  (6th  ed>  p  674. 

99,  T^bs  V.  Wiseman,  (Ark.)  112 
SW  186. 

7*.  Ind.— Peterson  v.  Sohl,  141 
Ind.  466.  40  NB  910. 

Iowa. — lislfhalt  v.  Neylon.  138 
Iowa  82,  117  NW  4;  Doss  V.  Ferree, 
86  Iowa  604,  84  NW  688. 

Ho. — Bvans  v.  Snyder,  64  Mo.  616; 
Collins  V.  Rtwers,  68  Ho.  618;  Majors 
V.  Rice,  67  Ho.  884;  Rutherford  v. 
Tracy,  48  Ho.  886,  8  AraR  104;  Acton 
V.  Dooley,  6  Ho.  A.  828. 

N.  J.~Sumner  v.  Seaton.  47  N.  J. 
Ekl.  108,  19  A  884:  De  Veney  v.  Gal- 
lagher, 80  N.  J.  Bo.  88;  UcKelway 
V.  Jtfmonr,  10  N.  J.lOq.  116,  64  AmD 

N.  T. — Laverty  v.  Hoore.  32  Barb. 
847  [aff  88  N.  T.  668j;  Blumenduer 
v.  O'Connor,  88  Misc.  17,  66  NYS  187 
[aff    62    App.    Div.    618    mem,  71 
NTS  1188  memj. 

Oh. — ^Burt  v.  Creppel,  6  Oh.  Dec. 
(Reprint)  880,  4  AmLRec  622. 

— ^Willis  V.  Swarts,  28  Pa,  418; 
Harsh  v.  Weckerly,  13  Pa.  260;  Mc- 
Kelvey  v.  Truby,  4  Watts  &  S.  828; 
Roos  V.  Connell,  7  Kulp  118. 

Tenn. — Boles  v.  Smith,  Thomps. 
Cas.  214. 

Tex. — Garxa  v.  Brown,  11  SW  920. 
See  also  Colorado  County  v.  Travis 
County,  (Civ.  A.)  176  SW  845  (hold- 
ing that  an  agreement  fixing  a 
boundary  may  be  implied  from  acts 
and  long  acquiescence,  especially  if 
a  failure  to  recognize  such  bound- 
ary would  Injure  subseauent  pur- 
chasers, or  where  one  of  the  pro- 
prietors has  made  valuable  improve- 
ments Induced  by  the  acts  and  ac- 
quiescence of  the  other  owner). 

80.  Mullaney  v.  Duffy,  14B  III. 
569,  33  NE  7S0;  Iverson  v.  Swan,  169 
Uass.  682.  48  NE  282j'.  Proctor  v. 
Putnam  Mach,  Co.,  137  Mass.  169; 
Liverpool  Wharf  v.  Prescott,  7  Allen 
(Mass.)  494;  Cronin  v.  Gore,  88  Mich. 
381;  Minneapolis  Mill  Co.  v.  Minne- 
apolis, etc.,  R.  Co.,  61  Hlnn.  304,  S3 
NW  639.  But  as  apparently  con- 
trary to  this  view  see  Helm  v.  Wil- 
son. 76  Cal.  476,  18  P  604;  Barry  v. 
Sutter,  26  Cal.  A.  240,  146  P  527 
(dictum). 

81.  Savage  v.  Armstrong,  166  Iowa 
473.  137  Pm  474. 

88.  Werkhelser  v.  Foard,  (Tex. 
CIV.  A.)  108  SW  883. 
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Where  both  parties  have  equal  means  of  knowl- 

adffe  of  the  trae  line,  each  has  a  right  to  assume 
that  the  other  will  know  that  he  stood  upon  his 
right,  and  in  porsnance  of  that  assumption  may 
erect  an  ordinary  fence  without  renouncing  title  or 
warranting  the  othor  in  supposing  that  he  renounced 
title  beyond  it,  if  he  should  turn  out  to  have  a  title 
by  deed."* 

[$  1911  d.  Purchase  by  DiAerent  Parties  of  Ad- 
joiiiiiig  Tracts  with  Reference  to  Division  Line 
Fixed  by  Surrey.  Where  paftles  purchase  adjoin- 
ing tracts  of  limd,  each  having  full  knowledge  that 
the  lines  by  which  they  purchased  had  been  made 
by  private  survey,  eadi  having  viewed  the  land 
and  its  boundaries  as  established  by  such  survey, 
and  the  purchasers  supposed  that  the  surrey  was 
correct,  such  facts  are  sufficient  to  estop  the  first 
purchaser  from  thereafter  claiming  any  portion  of 
the  land  without  the  boundaries  of  the  land  so 
purchased  by  him  as  marked  on  the  ground  by  the 
survey." 

192]  3.  By  Practical  Location— a.  What  Con- 
stitutes— (1)  In  QeneriL  To  constitute  a  practical 
location  of  a  line,  the  mutual  act  and  acquiescence 
of  the  parties  is  required.'^  One  adjoining  owner 
cannot  settle  the  location  of  the  line  without  the 
consent  of  the  other."*   The  practical  location"  is 

83.  Iverson  v.  Swan,  IftS  Mass. 
682,  48  282.  To  same  effect  Maya 
T.  Tappen,  23  Cal.  306. 

84.  Taylor  v.  Belslnff,  IS  Ida.  226, 
8  P  943. 

85.  Benz  v.  St.  Paul,  89  Ulnn.  81, 
98  NW  1038;  Corning  v.  Troy  Iron, 
etc..  Factory,  44  N.  T.  577:  Fewoll  v. 
Klnsella,  (Tex.  Civ.  A.)  144  SW  1174; 
Crook  County  v.  Sheridan  County.  17 
Wyo.  424,  100  P  669.  See  also  Ste- 
vens V.  New  York,  46  N.  T.  Super. 
274  [aft  84  N.  T.  296);  Younc  v. 
Hyland,  37  Utah  829,  108  PllM  (both 
recoKnlsInK  the  rule). 

[a]  nnw  evidence  that  a  wall 
was  constructed  by  adjoining  owners 
aa  a  party  wall,  unaccompanied  by 
any  agreement  as  to  the  division 
line,  does  not  chaa^e  the  true  bound- 
ary line.  Fewell  v.  Ktnsella.  (Tex. 
Civ.  A.)  144  SW  1174.  To  aaia*  affect 
Houshton  v.  Mendenhall,  60  Minn. 
40,        NW  269. 

86.  Crook    County    v.  Sheridan 
County,  17  Wyo.  424,  100  P  669. 

87.  [a]  TBS  "term  'aotaal  loea- 
tlOBS'  Is  Identical  with  practical  loca- 
tion, Battsequentiy  adopted,  including 
adverse  holdings."  Hubbell  v.  Mc- 
CuUodl,  47  Barb.  (N.  Y.)  287,  296.- 

88.  RatcUffe  v.  Gary.  4  Abb.  Dec. 
(N.  T.)  4,  8  Keyes  610,  8  Transcr.  A. 
117. 

[a]  Aetul  aad  eoBttnoed  voum- 
■ion  of  tha  pMiniMS  aOjoialar  -the 
located  line  »  not  essential  to  the 
existence  of  a  practical  location.  It 
does  not  depend  on  a  pedis  possesslo 
of  the  land  adjoining,  but  Its  exist- 
ence may  be  establlaned  by  any  com- 
petent evidence  of  the  fact.  Rat- 
cUffe V.  Gary.  4  Abb.  Dee.  (N.  T.)  4, 
3  Keyes  610,  3  Transcr.  A.  117.  To 
same  effect  Wiley  v.  LIndley,  (Tex. 
Civ.  A.)  66  SW  tSOl. 

68.    See  cases  supra  note  88. 

60.  Jenks  v.  Morgan,  6  Gray 
(HasB.)  448;  Kellogg  v.  Smith,  7. 
Cush.  OS&m.')  375;  Cleaveland  v. 
Flagg,  4  Cu«h.  (Mass.)  76;  Wells  v. 
Jackson  Iron  Mfg.  Co..  47  N.  H.  286, 
90  AmD  B76;  Colty  v.  Collins.  4l  N. 
H.  301;  Sanborn  v.  Clough,  40  N.  H. 
816;  Peaslee  v.  Gee,  19  N.  H.  273; 
Jones  v.  Smith.  '64  N.  Y.  180;  Corning 
v.  Troy  Iron,  etc..  Factory.  44  N.  Y. 
677:  whan  v.  Stelngotter,  64  App. 
DIv.  83,  66  NYS  289,  8  NYAljnCas 
162;  Swettenham  v.  Leary,  18  Hun 
(N.  Y.)  284;  Jamison  v.  Cornell,  8 
Hun  (N.  Y.)  557,  5  Thompa.  &  C.  628; 
Smith  V.  McAUIater,  14  Barb.  (N.  Y.) 
484;  Robinson  v.  PhUlipa.  1  Thomps. 


but  an  actual  designation  by  the  parties  on  the 
ground  of  the  monuments  and  bounds  called  for  by 
their  deeds."  It  is,  in  fact,  merely  the  result  of 
an  agreement"  between  the  parties  shown  by  the 
location  of  monuments  and  marks  on  the  ground.*" 
"In  legal  theory  the  doctrine  of  a  practical  loca- 
tion is  equitable  in  its  nature,  arising  from  the 
principle  of  estoppel  in  pais,  the  fundamental  con- 
ception of  which  is  the  doing  of  an  aet  by  a  party 
in  interest,  or  his  acquiescence  in  the  doing  of  an 
act  by  another  which  would  naturally  lead  to  the 
inference  of  the  existence  of  a  status  or  the  estab- 
lishment of  a  condition  ui>on  which  either  party  in 
interest  may  aet  to  his  prejudice  if  the  act  be  dis- 
avowed. It  is  used  to  preclude  a  party  from  main- 
taining by  evidence  that  which  he  had  before  ex- 
pressly or  tacitly  denied;  or  disproving  that  which 
he  has  before  expressly  or  tacitly  admitted,  when 
the  other  party  has  acted  upon  the  faith  of  the 
admission  or  denial  in  such  a  manner  that  he  will 
be  injured  unless  the  same  is  held  conclusive.  * ' 

193]  (2)  Erectiiig  Honmnsnta  or  Fen(»8  or 
Hfddng  ImproTements.  If  adjoining  proprietors 
deliberately  erect  monuments  or  fences,  or  make 
improvements  on  a  line  between  their  lands  on  the 
understanding  that  it  is  the  tme  line,  it  will  amount 
to  a  practical  location;"  but  the  mere  fact  that  an 


&  C.  <N.  Y.)  161;  McCormac  v.  Bar- 
num,  iO  Wend.  (N.  Y.)  104  (cit  Rock- 
well v.  Adams.  6  Wend.  (N.  Y.)  4671; 
Knapp  v.  Marlboro,  29  Vt.  282.  See 
also  Clough  V.  Bowman,  16  N.  H.  604 
(discussing  this  question).  But  see 
Baldwin  V.  Brown,  16  N.  Y.  369,  363 
(where  the  court  said:  "The  rule 
seems  to  have  been  adopted  as  a  rule 
of  repose,  with  a  view  to  the  quiet- 
ing of  titles;  and  rests  upon  the 
same  reason  as  our  statute  prohibit- 
ing the  disturbance  of  an  adverse 
possession  which  has  eonUnned  for 
twenty  years"). 

[a]  Avreemwit  between  parties 
wlUiOTit  title. — A  conventional  fine  so 
fixed  is  not  defeated,  although  the 
original  agreement  was  made  by  par- 
ties without  title,  but  In  possession, 
If,  after  they  aoqulred  title,  '  the 
agreement  was  mutually  understood 
to  remain  In  force,  and  possession 
was  accordingly  acquiesced  In  for 
twenty  years.  May  v.  Labbe,  <Me.) 
96  A  602. 

[b]  OoooMtlOB  not  anottftUBf  to' 
oonttmiou  usaelalB.^ — A  line  agreed 
on  by  the  parties  In  Interest  and  oc-' 
cupled  up  to  for  more  thah  twenty 
years  ts  Conclusive,  although  It  does 
not  appear  that  the  occupation  has 
been  such  as  would  amount  to  a  con- 
tinuous disseisin  for  that  time.  May 
V.  Labbe,  <Ha)  96  A  SOS. 

91.  Per  Mlntum,  J.,  tn  Alt  v.  Buts, 
81  N.  J.  L.  166,  168,  79  A.  881. 

"In  searching  for*  its  origin,  and 
Introduction  Into  the  cases  reported, 
we  nnd  It  originally  derived  from  a 
long  acquiescence  by  the  parties,  In 
a  line  known  and  understood  between 
them,  for  such  a  period  of  time,  as 
to  be  Identical  with  'time  Imme- 
morial.' or  'time  out  of  memory*; 
and  like  the  rule  In  easements,  of 
title  by  prescription,  rather  than  dis- 
turb sucn  an  ancient  line,  it  was  the 
policy  of  the  law.  that  it  was  better 
to  presume  a  grant  than  to  incur  liti- 
gation dependent  upon  the  infirmity 
of  memory  or  loss  of  muniments  of 
title,  at  a  period  so  far  removed 
from  the  date  of  Its  settlement.  One 
of  the  earliest  cases  upon  which 
practical  location  is  claimed  to  be 
traced,  was  a  possession  of  thirty- 
six  years  (Jackson  v.  Bowen,  1  Cal. 
(N.  Y.)  858,  2  AmD  193)  where 
Thompson,  J.  said  the  parties  ha<3 
used  them  during  that  period  ad- 
versely to  any  other  clainj,  and  rec- 
ognized them  by  acts  of  uae,  an(J 
declarations,   during  all   that  time; 


that  this  was  sufllclent  to  protect  the 

Sossession  against  the  action".  Hub- 
ell  v.  McCulIoch,  47  Barb.  (N.  Y.) 
287,  295.  To  same  effect  Baldwin  v. 
Brown.  16  N.  Y.  8B9. 

[a]  A  mere  Intutloa  to  locate  In 
a  partlonlar  plaes  is  not  aultlcient, 
where  In  fact  the  parties  locate  the 
line  somewhere  else.  Stevens  v.  New 
York.  46  N.  Y.  Super.  274  [aft  84  N. 
Y.  2961. 

[b}  Xk  Hew  Toxk.  In  order  to  es- 
tablish a  boundary  line  by  practical 
location,  It  must  be  held  and  marked 
by  a  fence  or  other  Inclosure,  or  the 
land  must  be  occupied  adversely  up 
to  it  as  a  recognized  one  for  a  suffi- 
cient period  to  bar  an  entry.  Corn- 
ing V.  Troy  Iron,  etc..  f^tory,  44  N. 
Y.  677r  Jamison  v.  Cornell,  S  Han 
667.  6  Thomps.  A  C.  628;  See  also 
Baldwin  V.  Brown*  16  N.  Y.  359; 
Clark  V.  Baird.  »  N.  Y.  183,  Seld.  187; 
Robinson  v.  Phillips,  1  Thomps.  &  C 
(N;  Y.)  161. 

[c]  Mliuusota  the  "practical 
location"  of  a  boundary  line  can  be 
established  In  one  of  three  ways  only: 
First,  the  location  relied  upon  must 
have  been  acquiesced  in  for  a  sum- 
clent  length  of  time  to  bar  a'  right 
of  action  under  the  statute  of  limi- 
tations; second,  the  line  must  have 
been  expressly  agreed  upon  by  the 
interested  parties,  and  afterward  ac- 
quiesced In;  third,  the  party  whose 
rights  are  to  be  imrred  muat,  with 
knowledge  of  the  true  line,  have 
silently  looked  on  while  the  other 
party  encroached  th'er6on,  and  sub- 
jected himself  to  expense  which  he 
would  not  have  done  h^  the  line 
been  In  dlapute.  Bans  v.  St.  Paul,  89 
Minn,  21,  A  NW  1088:  Beardaley  v. 
Crane,  62  Minn.  EST,  B4  NW  740.  To 
same  effect  Nadeau  Johnson,  12B 
Minn.  866.  147  NW  241. 

[d]  b  Vaw  Jersey  acquiescence 
for  a  less  period  than  the  statute  of 
limitations  has  been  held  sufllclent. 
AlbanesluB  v.  Peerless  Rubber  Mfg. 
Co.,  76  N.  J.  L.  340.  67  A  1025; 
Spottlswoode  V.  Morris,  etc,  R.  Co., 
61  N.  J.  L.  322,  40  A  606  [aff  63  N.  J. 
L.  667,  44  A  1100}. 

»a.  U.  S.— McKey  v.  Hyde  Park. 
37  Fed.  389  [rev  on  other  grounds  134 
U.  S.  84.  10  set  612.  33  L.  ed.  860]. 

Cal. — Loustalot  v.  McKeel,  167  Cal. 
634,  108  P  707;  Perlch  v.  Maurer,  (A.) 
166  P  471. 

Ida. — Taylor  v.  Belsing.  IS  Ida. 
226,  89  P  943. 

111.— Stetdl  v.  Link,  246  111.  84S,  92 


For  later  oaess,  derel^msBta  and  olhaaffsa  in  the  law  see  cumulative  Annotations,  B^^^H^j 
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BOUNDARIES 


[9C,J.J  248. 


owner  sets  his  fence  within  hia  boundary  line  does 
not  give  Ms  adjoiner  a  right  to  the  land  fenced 
out.  And  the  fact  that  an  adjoining  owner  knew 
of  the  making  of  a  survey  of  a  boundary  line  and 
saw  the  actual  setting  of  some  of  the  stakes  was 
iasufBcient  to  establish  a  practical  location  of  the 
boundary  line  on  the  ground  as  against  him,  in  the 
absence  of  proof  that  he  ever  agreed  to  the  survey 
as  esfahliwhing  the  eorreet  line  or  that  imiwove- 


ME  874;  Ia  Uont  t.  Dickinson,  189 
111.  628.  SO  NB  40. 

Ind.— Hull  V.  Orme,  87  Ind.  9S. 

Iowa. — ^Bucb  V.  Flanders,  119  Iowa 
1(4,  »a  NW  101:  UiUer  V.  Mills 
County,  111  Iowa  664,  82  NW  1038: 
StaermaQ  v.  HaaUn^i,  81  Iowa  372,  48 
NW  1084.  And  see  O'Callashan  v. 
Whiswmnd,  119  Iowa  (06,98  NW 
(79;  Corey  v.  Ft  DodffS,  118  Iowa 
U2.  92  NW  704. 

L&.-~X.yons  v.  Dobbins,  28  La.  Ann. 
W. 

Ife.— Gilbert  v.  Curtts,  37  Me.  48; 
Hoslier  v.  Berry,  80  Me.  83,  80  AmD 
(14;  Kennebec  Furcliase  v.  TlffanT,  1 
lie.  21»,  10  AmD  60. 

Mass. — Waterman  v.  Johnson,  -  18 
Pick.  2«l;  Davis  v.  Ralusford,  17 
Uasa  207;  Uakepeactt  v.  Bancroft,  11 
Mus.  489. 

Hich. — Le  Compte  v.  Lueders,  90 
Ifich.  495,  61  NW  642,  SO  AmSR  460; 
Jonea  v.  Lee,  77  Mich.  35,  48  NW  866: 
Flynn  v.  Olenny,  61  Mich.  680,  17  NW 
(i.  But  see  Hockmoth  v.  Des  Grand 
Champs.  71  Hich.  620,  19  NW  787: 
Chapman  v.  Crooks,  41  ICloli.  6tft,  2 
NW  924  (in  both  of  wMch  tho  rule 


vas  not  applied). 

11  Inn. — Blnunv 
Minn.  9.  161  NW  278. 


nunv  V.  Sahlopkohl,  129 


Mo. — Bvans  V.  Kunae,  13S  Mo.  870. 
11  8W  123. 
N.  H.— Lvned  v.  Morrill,  2  N.  H. 

197. 

N.  J.— HeehS  T.  Wlllard,  67  N.  J. 
L  22,  29  A  818. 

N.  7. — Blumenauer  v.  O'Connor,  88 
MiK.  17,  86  NTS  137  [aS  62  App. 
DIv.  618  mem.  71  NTS  1182  memi; 
Ford  V.  Schlosser,  18  Mtsc.  106,  34 
NTS  12.  See  also  lAne  v.  Jacobs, 
1((  App.  Dlv.  182,  162  NTS  606 
(liolding  that,  where  a  barn  was 
tuilt  on  the  rear  of  a  lot  which  en- 
eroached  on  an  adjolnlnr  lot,  and  a 
tuee  was  built  from  the  bam  to  a 
point  opposite  the  rear  of  the  house 
on  the  adjoining  lot,  and  after  the 
Inm  was  torn  down  a  fence  was 
built  to  take  Its  place^  and 'the  barn 
tnd  fence  for  many  jrews  haU  been 
accepted  by  the  adjolninr  owners  as 
npresentlBc  the  true  lin^  the  di- 
vision Une  became  practlcallr  located, 
■ad  tiia  fence  by  acquiescence  he- 
came  the  true  line):  Jamison  Cor- 
Mil.  2  Run  667,  6  Thomps.  &  a  818. 
Compare  Jackson  v.  Zimmerman,  2 
OKI.  14C  <where  It  was  held  that. 
lAere  an  owner  erects  a  fence  and 
■hows  It  as  the  boundary  of  his  land, 
ke  is  not  thereby  precluded  .from  as- 
certalninK  the  true  line,  where  at  the 
time  anf  constantly  uiereafter  he 
maintained  that  he  ouKht  to  have  had 
more  land). 

Pa— Willis  T.  Swarts,  28  Pa.  411: 
Wratcbester,  etc..  R.  Co.'s'  App..  10 
Pt.  Cas.  63.  13  A  214. 

Tex.— Davis  v.  Smith.  61  Tex.  18. 

Utah.— Horton  v.  Roghaar.  87  Utah 
291,  108  P  21. 

N.  S.— Snalr  v.  Hume,  45  N.  S.  506. 

la]  AppUeatlons  of  ml*. — (1 )  Where 
owners  of  adjoining  tracts  of  land 
Md  a  controversy  with  reference  to 
Uie  division  line  and  employed  a  sur- 
veyor who  ran  a  line  which  both  sub- 
sequently acquiesced  in  by  construct- 
ing a  fence  thereon  and  cultivating 
up  to  It.  without  reference  to  what 
was  the  true  line,  there  was  an  agree- 
ment as  to  the  boundary,  conferring 
title  on  each  up  to  the  Ime  as  nxea. 
independently  of  the  statute  of  11ml- 
tatlona,  Barnes  v.  Allison,  168  Mo. 
K.  (5  SW  781.  (2)  Plaintiff,  the 
owner  of  land  in  a  city  block,  sold  a 
portion  of  it  to  defendant.  Neither 
Pirty  knew  th6  location  of  the  bound- 


aries except  as  described  by  deed, 
there  being  no  monuments  on  the 

S round;  but  It  was  understood  that 
efendant  would  have  the  land  sur- 
veyed when  ready  to  build.  There- 
after defendant,  on  the  advice  of 
plaintiff's  father  who  acted  -for  plain- 
tiff, had  a  survey  made  by  the  city 
engineer,  built  a  house,  and  erected 
a  fence  around  the  premises  accord- 
ing to  such  survey.  Plaintiff's  father 
saw  the  Improvements  being  made, 
but  made  no  objection  to  the  bound- 
aries as  flxed  by  the  survey.  It  was 
held  that  plaintiff  was  estopped  from 
thereafter  asserting  that  sutdi  bound- 
aries were  incorrect^  It  appearing 
that  a  change  to  the  line  claimed  by 

Slaintiff  would  result  In  bringing  de- 
endant's  line  so  near  ' his  house  as 
to  materially  damage  his  property. 
Appellant  is  in  the  same  position  as 
though  he  and  respondent  nad  agreed 
upon  a  practical  location.  Horton  V. 
Roghaar,  87  Utah  298,  108  P  21.  (3) 
Where  a  building  Intended  to  be 
erected  on  a  street  line  had  stood 
where  the  lot  owner  had  placed  It 
for  more  than  thirty  years,  and 
the  street  had  been  used  and 
improved  with  reference  to  its 
outer  edge  as  constituting  the 
street  line,  this  constituted  a  prac- 
tical location  of  the  line  with  such 
deflnlteness  that  It  would  prevail  as 
against  a  survey  by  one  who  could 
not  determine  whether  the  lines  as 
established  by  him  ran  with  the  lines 
of  the  original  plat.  Seberg  v.  Iowa 
Trust,  etc..  Bank,  141  Iowa  99,  119 
NW  378.  (4)  A  division  fence  having 
been  maintained  at  a  supposed  line 
between  the  farms  of  plaintiff  and 
defendant  for  many  years,  tt  was 
agreed  that  a  survey  be  made  to  de- 
termine the  true  boundary  line.  De- 
fendant and  his  sons  participated  in 
the  survey,  and,  being  dissatisfied 
with  the  result  establishing  the  line 
some  distance  south  of  the  old  fence, 
defendant  asked  for  a  resurvey  which 
resulted  In  conflrming  the  old  one, 
whereupon  defendant  told  plaintiff  to 
construct  -his  fence  on  the  line  so 
located,  tt  was  held  that,  plaintiff 
having  constructed  the  new  fence  and 
taken  possession  of  the  latid  acquired 
by  the  change  In  whitdi  defendant 
acquiesced,  defendant  was  thereafter 
bound  by  the  new  line.  Olbson  v. 
Schults,  (Iowa)  118  NW  140. 

[b]  KaylBg  traeks  hr  street  caa> 
road  eompany^Where  a  grant  of  a 
right  of  way  on  a  street  to  a 
street  railroad  company  by  abutting 
owners  does  not  prescribe  the  loca- 
tion, the  laying  of  the  tracks  Is  a 
practical  location  of  the  grant,  and  It 
cannot  afterward  be  changed  without 
the  consent  of  the  pantora  Mc- 
Cruden  v,  Rochester  R.  Co.,  6  Misc. 
69,  26  NTS  114  [aff  77  Hun  609  mem, 
28  NTS  1135  mem]. 

tc]  Beferenoe  to  nonexisting 
mouvments. — If  a  conveyance  of  land 
refers  for  Its  boundaries  to  monu- 
ments not  actually  existing  at  the 
time,  and  the  parties  afterward  de- 
liberately erect  monuments,  as  and 
for  those  Intended,  they  will  be  bound 
by  them  In  the  same  manner  as  If 
erected  before  the  conveyance.  Ken- 
nebec Purchase  v.  Tiffany,  1  Me.  219, 
10  AmD  60;  Waterman  v.  Johnson, 
13  Pick.  (Mass.)  261;  Davis  v.  Rains- 
ford,  17  Hass.  207;  Makepeace  v. 
Bancroft,  12  Mass.  469;  Lerned  v. 
Morrill.  2  N.  H.  197. 

93.  Perlch  v.  Maurer,  (Cat  A.)  165 
P  471;  Morrow  v.  Hall,  169  Iowa  534. 
151  NW  482;  Van  Den  Brooks  v.  Cor- 
reon.  48  Mich.  283,  12  NW  208;  Pfsher 


ments  were  made  with  reference  to  that  survey.** 
104]  h.  Effect — (1)  In  Qeneral  A  practical 
location  not  induced  by  &aud  or  mistake^  will  con- 
clude the  parties  and  their  iHrivies,"^  although  it  may 
subsequently,  after  long  acquiescence,  be  ascer- 
tained to  vary  from  the  course  called  for  in  the 
deeds  or  grants  under  which  the  parties  olauned 
prior  to  agreeiiig  on  the  line;*'  but  a  line  run 
throng^  pure  mistake  and  ignorance  is  not  a  i^ao* 

V.  Pennsylvania  Co.,  3  Walk.  (Pa) 
SBO;  Relter  v.  McJunkin,  8  Pa.  Super. 
164.  See  also  Talbot  v.  Smith,  66 
Or.  117,  107  P  480,  108  P  126  (hold- 
ing that  the  erection  of  a  fence  on 
what  was  by  mistake  supposed  to  be 
a  boundary  line  does  not  preclude  the 
landowner  from  afterward  claiming 
land  outside  the  fence.  In  the  ab- 
sence of  adverse  occupancy  thereof 
by  another  for  ten  years  under  a 
claim  of  title) ;  Sommer  v.  Compton. 
63  Or.  173.  96  P  124,  1066  (discuss- 
ing the  rule). 


Ta]    ApplieattoB  of  nOe^Where  a 

right  of  way  of  fifty  feet  on  each 
sloe  of  the  track  was  granted  to  a 
railroad  company,  and  the  company 
fenced  In  twenty-five  to  thirty  feet 
on  each  side  of  the  track,  there  being 
no  dispute  as  to  the  boundary  be-' 
tween  the  right  of  way  and  an  ad- 
joining tract,  nor  any  agreement  to 
settle  a  disputed  boundary,  the  rail- 
road company  cannot  be  said  to  have 
intended  the  fence  as  a  line  fence, 
nor  to  have  acquiesced  in  Us  location 
as  boundary.  Sieldon  v.  Hltdiigmn 
Cent.  R.  Co.,  161  Utch.  101.  128  NW 
106S. 

94.  Hruby  v.  Lonseth,  63  Wash. 
689,  116  P  26.  ■ 

95.  Pla.— Androu  v.  Watklns,  29 
Fla.  890.  7  8  876. 

Mo. — Ooltermann  V.  Stdiiermeyer,' 
126  Mo.  291,  28  SW  618. 

N.  T.— I^amb  v.  Coe,  IS  Wend.  Ut. 

Oh. — McAfferty  v.  Conover,  7  Oh.- 
St  90,  70  AmD  67. 

W.  Va. — Hatfield  v.  Workman,  IS' 
W.  Va.  S71.  14  SB  168. 
^^Wls. — ^Warner  v.  Pountalp,  28  Wis., 

99,  Conn. — Raymond  Nash,  ST 
Conn.  447,  18  A  714;  Becket  v.  Clark, 
40  Conn.  48B. 

Iowa. — Capital  City  Inv.  Co.  t. 
Bumham.  142  Iowa  134,  111  NW  708. 

KY.-r^ta^  V.  Alexander,  143  Ky. 
151,  188  SW  ISO:  swell  v.  Green.  iTl 
I^.  23,  131  SW  1023;  Bentley  v. 
Napier,  111  SW  180. 

He.— Proctor  v.  Llbby,  110  Me.  81, 
85  A  298;  Knowles'  v.  Toothaker,  68 
He.  171. 

Mich.— Ebel  V.  Hulce,  154  Mich. 
280,  117  NW  625. 

Minn. — Moser  v.  Doffner,  111 
Hinn.  164,  126  NW  276,  127  NW  494: 
Beardsley  v.  Crane,  62  Mlhn.  537,  64 
NW  740. 

N.  J. — Albaneslus  v.  Peerless  Rub- 
ber Mfg.  Co.,  75  N.  J.  Li.  840,  67  A 
1026;  SpottlBWoode  v.  Morris,  etc, 
H,  Co..  61  N.  J.  L.  822,  40  A  606; 
Harlng  v.  Van  Houten,.  22  N.  J.  'L. 
61. 

N.  T. — Laverty  v.  Moore.  S3  N. 
T.  668  [aff  32  Barb.  8471;  Whan  v. 
Steingotter,  54  App.  Dlv.  83,  66  NTS 
889,  8  NTAnnCas  162;  Cramer  v, 
Benton,  64  Barb.  622;  Myer  v.  Idle- 
wood  Assoc.,  146  NTS  469:  Rockwell 
v.  Adams,  7  Cow.  761;  Jackson  v. 
Widgor,  7  Cow.  72S;  Jackson  v. 
Treer,  17  Johns.  29. 

N.  C— Allison  v.  Kenlon,  111  N. 
C.  681.  79  SB  1110. 

Tenn. — Davis  v.  Smith,  1  Terg. 
405. 

Tex. — Eddie  v.  TInnIn,  7  Tex.  Civ. 
A.  871.  26  SW  732. 

Utah. — Christensen  v.  Rentier,  41 
Utah  392,  131  P  666;  Blnford  v. 
Eccles,  41  Uuh  463,  126  P  233;  Hor- 
ton V.  Roghaar.  37  Utah  298,  108  P 
21:  Toung  v.  Hyland,  27  Utah  229; 
101  P  1124. 

But  see  lAcour  v.  Watson,  12  Lia.' 
Ann.  214  (where  the  rule  was.  not 
applied). 

97.  Me.— Proctor  v/  liiJtb] 
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tieal  location,  even  though  nlmtfy  aeqniesced  in 
by  an  adjoining  owner." 
[%  1951   (2)  When  Hade  hj  Kntool  Orantor.  A 

praotieal  location  made  by  the  common  grantor  of  the 
division  line  between  the  tracts  granted  is  binding 
on  the  grantees.^"  The  line  established  in  that  man- 
ner is  presumably  the  line  mentioned  in  the  deed,  and 
no  lapse  of  time  is  necessary  to  establish  such  loca- 
tion, which  does  not  rest  on  acqnieseence  in  an  errone- 
ous boundary,  but  on  the  fact  that  the  true  location 


Me.  39.  85  A  29S:  KnowleB  v.  Tooth- 
aker,  S8  Me.  172. 

Mass. — Hathaway  V.  Bivans,  108 

Mass.  267. 

N.  T. — Lam  v.  Jacobs,  18*  App. 
Dlv.  182,  152  NYS  605:  Myer  v.  Idle- 
wood  Assoc.,  146  NYS  469. 

N.  C. — Caraway  v.  Chancy,  61  N. 
C.  361. 

Pa.— Hill  V.  Roderick,  7  Pa.  95; 
Rook  V.  Qreenewald,  22  Pa.  Super. 
641. 

S.  C. — Jarrot  v.  Mcllvaine,  30  S.  C 
1..  14. 

Tenn. — Mayse  v.  Lafferty,  1  Head 
60  (where  it  was  held  that  a  line  to 
be  marked  as  a  boundary  must  have 
the  usual  deslKnatlons  on  the  trees, 
or  distinct  and  visible  Indications 
shoving  with  reasonable  certainty 
that  It  Is  a  boundary  line);  William- 
son V.  Buchanan,  2  Overt.  278. 

Tex. — Tlmon  v.  Whitehead,  68  Tex. 
290;  Browning  v.  Atkinson,  46  Tex. 
806;  Blumberg  v.  Mauer,  37  Tex.  2; 
Hoxey  v.  Clay,  20  Tex.  682. 

Vt.— White  V.  Everest,  1  Vt.  181. 

"The  rule  of  law  now  Is.  that 
when.  In  a  deed  or  grant,  a  line  ts 
described  as  running  from  a  given 
point,  and  this  line  Is  afterwards 
run  out  and  located,  and  marked 
upon  the  face  of  the  earth  by  the 
parties  In  Interest,  and  Is  after- 
wards recognized  and  acted  on  as 
the  true  line,  the  line  thus  actually 
marked  out  and  acted  on  Is  con- 
clusive, and  must  be  adhered  to, 
though  it  may  be  subsequently  as- 
certained that  It  varies  from  the 
course  given  In  the  deed  or  grant." 
Knowles  V.  Toothaker,  68  He.  172, 
176. 

[a]  Tarlano*  front  oonrsM  and 
distances. — The  actual  establish- 
ment of  monuments  by  agreement 
of  the  parties  subsequentli'  to  the 
execution  ot  the  deed  will  bind  them 
and  those  who  claim  under  them, 
notwithstanding  the  monuments  may 
vary  from  the  courses  and  distances 
In  the  deed.  Prescott  v.  Hawkins, 
12  N.  H.  19;  Rook  v.  Qreenewald, 
22  Pa.  Super.  641. 

98.  Schraeder  Mln.,  etc.,  Co.  v. 
Packer.  129  U.  S.  688,  9  SCt  385,  82 
L.  ed.  760;  Blake  v.  Shrleve,  6  Dana 

iKy.)  369:  Hubbell  v.  McCulloch,  47 
larb.  (Vt.  T.)  287;  Carroway  v. 
Chancey,  47  N.  C.  170,  64  AmD  677. 
See  also  Roy  v.  Dannehr,  124  Minn. 
233,  144  NW  768  (holding  that  the 
fact  that  a  landowner  through  mis- 
take or  Ignorance  places  a  fence  on 
what  he  believes  to  be  the  boundary 
will  not  deprive  him  of  title  to 
his  land  unless  the  evidence  of  prac- 
tical location  of  the  line  or  ac- 
quiescence for  at  least  fifteen  years 
Is  positive) :  Joseph  Chew  Lumber, 
etc.,  Co.  V.  Howe  Sound  Timber  Co., 
18  B.  C.  312. 

M.  Cal. — McGee  v.  Stone,  9  Cal. 
COO. 

Ga, — Osteen  v.  Wynn,  131  Ga.  209, 
216.  62  SB  37,  127  AmSR  212  [cit 
Cyc], 

La. — Lebeau  t.  Bergeron,  14  La. 
Ann.  489:  Savage  v.  Foy,  7  La.  Ann. 
B7I. 

N.  H.— -Bartlett  t.  Young,  68  N. 
H.  266. 

N.  Y.— Heme  v.  Hana,  100  App. 
Dlv.  69.  91  NTS  778. 

Tenn. — ^Rosa  v.  Turner,  6  Terg. 
t». 

Tex. — ^Holland    v.    Thompson.  12 
Tex.  CJv.  A.  471,  86  SW  II. 
Vt.— White      Bverest.  1  Vt  181. 


Wash. — Turner  v.  Creech,  68  Wash. 
439,  444,  108  P  1084  [clt  Cyc]. 

[a]  AppUoatloa  of  rnl*. — Where 
a  city  discontinuing  a  road  intended 
to  divest  Itself  of  all  the  title  there- 
to and  to  vest  the  same  In  the  ad- 
jacent owners,  and  the  titles  of 
subsequent  purchasers  rested  on  the 
conveyances  by  the  city,  and  for  up- 
ward of  sixty  years  no  one  had 
questioned  the  validity  of  the  con- 
veyances as  conveying  the  entire 
road,  the  conveyances  and  the  acts  in 
reliance  thereon  settled  the  boundary 
lines,  and  the  location  was  con- 
clusive on  persons  holding  under 
subsequent  conveyances.  Goodhue  v. 
Cameron,  142  App.  Dlv.  470,  127  NTS 
120. 

1.  Herse  v.  Maiza,  100  App.  Dlv. 
69.  91  NYS  778. 

a.  U.  S.— Montana  Mln.  Co.  v.  St. 
Louis  Mln.,  etc.,  Co.,  183  Fed.  SI,  106 
CCA  343;  Buel  v.  Tuley,  4  F.  Caa. 
No.  2,101,  4  McLean  268. 

Cal. — Sneed  v.  Osbom,  26  Cal  419. 

Conn. — Lowndes  v.  Wicks,  69 
Conn.  16,  S6  A  1072. 

111. — Lourance  v.  Goodwin,  170  111. 
390,  48  NB  903. 

Iowa. — Savage  v.  Armstrong,  166 
Iowa  473,  137  NW  474. 

Ky.-r-Hall  v.  Conlee,  62  SW  899,  23 
KyL  177;  Byersdorfer  v.  Schulti,  2 
SW  492,  8  KyL  601;  Beal  v.  Arnold, 
1  KyL  403,  10  Ky.  Op.  861. 

Me. — Treat  v.  Chlpman,  35  Me.  34. 

Mass. — Charlton  City  M.  E.  Soc.  v. 
Akers,  167  Mass.  660,  46  NE  381: 
Barrett  v.  Murphy,  140  Mass.  133,  2 
NE  838;  Kellogg  v.  Smith,  7  Cuah. 
376;  Stone  v.  CUu*k,  1  Meta  178.  IS 
AmD  870. 

Mich. — Pahey  v.  Marsh,  40  Mich. 
236. 

Mo. — Turner  t.  Baker,  S4  Mo.  218, 
27  AraR  226  and  note.  76  Mo.  343. 

Nebr.— Coy  v.  Hiller,  81  Nebr.  848, 
47  NW  1046. 

N.  H. — Campbell  v.  Mooney,  77 
N.  H.  625,  93  A  967.  See  Heywood 
V.  Wild  River  Lumber  Co.,  70  N.  H. 
24,  4?  A  294  (as  supporting  the  rule). 

N.  J. — stockham  v.  Browning,  18 
N.  J.  Eq.  390. 

N.  Y.— Baldwin  v.  Brown,  16  N. 
Y.  369:  Lane  v.  Jacobs,  166  App.  Dlv. 
182,  162  NYS  605:  Bell  v.  Hayes,  60 
App.  Dlv.  382,  69  NYS  898:  Nott  v. 
Thayer,  15  N,  Y.  Super.  10;  O'Donnell 
V.  Kelsey.  6  N.  T.  Super.  202  [afl  10 
N.  Y.  412,  Seld.  22/:  Rockwell  v. 
Adams,  6  Wend.  4  67 ;  Jackson  t. 
Schoonmaker,  7  Johns.  12. 

N.  C. — Hansteln  v.  Perrall,  149  N. 
C.  240.  244,  62  SE  1070  [qvot  Cycl 
And  see  Davidson  v,  Arledge,  97  N. 
C.  172.  2  SE  378. 

Or. — Gallagher  v.  Kelllher,  68  Or. 
i>67,  114  P  943.  116  P  696  (holding 
that,  where  possession  of  a  tract  to 
a  fence  by  a  claimant  In  ejectment 
under  a  deed  has  long  been  acqui- 
esced in,  the  possession  Is,  as 
against  a  stranger  to  the  title,  prima 
facte  evidence  that  the  land  la 
within  the  boundaries  of  the  deed). 

Pa. — Glen  v.  Glen,  4  Serg.  &  R, 
488. 

R  I. — Brown  T.  Goddard,  II  R.  I. 
78. 

Tenn. — OUchrlat  v.  ICeOse,  9 
Terg.  46S. 

Tex. — ^Bohny  T.  Petty,  81  Tex.  624, 
17  SW  80;  Roberta  v.  ftart,  (Civ.  A.) 
166  SW  471:  Wardlow  v.  Harmon, 
(Civ.  A.)  46  SW  888.  Compare  Vogt 
V.  Geyer,  (Civ.  A.)  48  SW  1100  (dis- 
cussing the  rule). 


was  made,  and  the  conTeyanee  in  referenee  to  it.' 

[$  196]  4.  Bj-  Becognition  and  Aconieseeaoe— 
a.  In  GenaraL  Rec<>gnition  of,  and  acquiescence  in, 
a  line  as  the  true  boundary  line  of  one's  land,  not  in- 
duced by  mistake,  and  continued  through  a  consid- 
erable period  of  time,  affords  strong,  if  not  conclu- 
sive, evidence  that  the  line  so  rec<^ized  is  in  fact 
the  true  line.'  And  it  has  been  held  that  a  bound- 
ary may  be  established  by  recognition  and  acquies- 
cence, although  neither  of  the  parties  intended  to 

Va, — Volght  V.  Raby,  90  Va.  799. 
20  SE  824. 

W.  Va. — Roger  v.  McAllister,  70 
W.  Va.  62.  73  SE  48  (holding  that 
In  the  absence  of  fraud,  if  a  vendee 
accepts  a  deed  based  on  a  survey 
under  a  contract  for  the  purchase  of 
land  to  be  surveyed  out  of  a  larger 
tract  by  a  certain  surveyor,  and  It 
Is  surveyed  by  him  and  rests  for 
nearly  Ave  years  before  complaint, 
he  will  be  presumed  to  have  acqui- 
esced In  the  boundaries  located  by 
such  survey). 

Wis. — Pickett  V.  Nelson,  71  Wis. 
642,  3?  NW  836;  Hartung  V.  Wltte, 
69  Wis.  286,  18  NW  176  (where  It 
was  held  that  an  estoppel  by  acqui- 
escence in  a  wrong  boundary  can 
arise  only  where  there  la  an  uncer- 
tainty as  to  the  true  line,  and  some 
controversy  or  question  about  it 
which  can  be  settled  by  such  acqui- 
escence). 

N.  S. — Peters  v.  Dodge,  46  N.  S.  S3. 

[a]  VoaaaaatoB    by  adJoliid«r, — 

(1)  Possession,  although  by  no 
means  conclusive,  is  strong  presump- 
tive evidence  that  a  landowner  holds 
by  right,  where  his  adjolner  acqui- 
esces In  and  recognises  the  line  up 
to  which  he  bolds.  Iowa  v.  John  A. 
Creighton  Real  Est.,  etc.,  Co..  191 
Fed.  270,  112  (X;A  496;  French  v. 
Pearce,  8  Conn.  489.  21  AmD  680; 
LIddon  V.  Hodnett,  22  Fla.  442; 
Faught  V.  Holway,  60  Me.  84;  South- 
ampton V.  Post,  4  NYS  7E:  Ausable 
Co.  V.  Hargraves,  1  NYS  42;  Adams 
v.  Rockwell,  16  wend.  (N.  Y.)  285; 
Jackson  V.  Bowen,  1  Cat.  (N.  Y.) 
368,  2  AmD  193;  Sheldon  v.  Perkins, 
87  Vt.  650;  Brown  v.  Edson,  23  Vt. 
436.  <2)  The  mere  acquiescence  Id 
a  line  as  a  dividing  line  between  ad- 
joining proprietors  for  fifteen  years, 
although  but  one  of  the  proprietors, 
and  perhaps  neither.  Is  In  actual 
possession.  Is  sufficient  to  establish 
that  line  as  the  true  line  of  division, 
if  known  and  claimed  by  both  propri- 
etors.   Brown  v.  Edson,  supra. 

[b]  Wliat  does  not  amonat  to 
aoQulssoeBOSv — Defendant  built  a 
fence  on  what  he  believed  to  be  the 
boundary  between  his  lot  and  that  of 
plalntlfr,  but  in  fact  on  plaintlfTs 
land,  and  including  part  of  his  lot. 
The  lot  was  unoccupied,  and  plain- 
tlfr  was  a  nonresident,  and  had  no 
notice  of  the  existence  of  the  fence, 
except  tbat  which  might  be  implied 
from  ownership.  It  was  held  that 
there  was  no  acquiescence  in  the 
boundary,  as  established  by  the 
fence,  from  which  an  agreement  that 
It  was  the  true  boundary  might  be 

§ resumed;  "Nothing  was  said  or 
one,  tending  In  any  way  to  show 
recognition  of  it  as  a  boundary." 
Palmer  v.  Osborne,  116  Iowa  714, 
721.  87  NW  712. 

[c]  Bffeet  of  shlftlag  of  lumnA- 
ary  satsbUsiisa  by  ao^nlasoenoe.— 
Where  a  fence  on  a  boundary  line 
established  by  acquiescence  between 
adjoining  owners  has  since  been 
moved  from  time  to  time,  plaintiff 
cannot  claim  Its  present  location  as 
a  boundary  line  by  acquleaOenoe. 
Shroyer  v.  Moss,  (Iowa)  111  NW 
266. 


[dl  lioBff  aetnlaMaaes  Is  a  line 
rna  ay  aa  ofleial  mvmjm  (1)  will 
conclude  the  parties.  Dlenl  v.  Zanger, 
39  Mich.  601;  Benson  ▼,  Daly.  88 
Nebr.  ISB.  B<  NW  7SS:  Nleman  v. 
Ward,  1  Watts  A  S.  (Pa.)  88.  (I) 
But  no  agreement  or  acquiescenes 


For  later  oaiM,  danlopmntl  and  ohaagea  in  the  law  see  cumulative  Anootatlona.  ^^m|i^t^^^,^|]^^  ji^nber. 
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claim  more  than  his  deed  ^ve  him.*  However,  a 
mere  license  or  passive  aeqnieBeenee  on  the  part  of 
a  landowner  in  an  eoeroadiment  by  his  adj(nner 
will  not  conclude  him/ 

Ifnlnal  mistalu.  Where  a  line  ia  recognized  and 
teqnieseed  in  through  a  mutual  mistake  the  parties 
wiU  not  be  estopped  to  assert  the  true  division  line." 

IpnniKa  encnHtchment.  Likewise  one  who 
lias  no  knowledge  that  the  building  of  an  adjoining 
owner  encroaches  on  his  lot  cannot  be  held  to  have 
lost  his  right  by  acqaieseenee  in  audi  oeenpaticm 
no  matter  how  long  continued  * 

[\  197]  b.  Pnriod  during  Which  Acaniescence 
Kecesaary.  According  to  a  number  of  decisions,  al- 
thoQ^  the  presumption  in  favor  of  a  boundary  line 


between  the  parties  fixingr  division 
line  can  have  any  effect  on  the  true 
boundary,  where  the  line  In  dispute 
hu  been  created  by  an  original  our- 
v«7  under  governmental  authority. 
Houghs  V.  Wheeler,  76  Cal.  SSO,  IS 
P  3SG.  But  see  Yates  v.  Shaw,  24 
III.  3B7  (holding  that,  although  the 
government  Burveys  should  rale 
where  they  can  be  ascertained,  yet 
ir  parties  agree  on  other  lines  of 
division  they  will  be  estopped 
thereby). 

a  Bradley  v.  Burkhart,  139  Iowa 
323.  lis  NW  697.  130  AmSR  828; 
Miller  V.  Mills  County,  111  Iowa  664. 
S3  NW  1038- 

4.  Woodland  V.  Hodson,  28  Ida. 
4S.  152  P  205:  Schleble  v.  Hart,  12 
SW  628,  11  KyL  607;  Buchanan  v. 
Ashdown,  71  Hun  327.  Z4  NTS  1122; 
Christiansen  v.  SInfard,  19  AbbPr 
(K.  T.)  221.  See  also  Martin  v. 
Fnuler,  (Iowa)  1S2  NW  14  (holding 
that,  where  the  true  boundary  be- 
tween the  lands  of  adjoining  owners 
wu  In  dispute  for  many  years,  and, 
although  a  fence  was  maintained 
where  one  of  the  parties  claimed  it 
should  be,  the  fencing  arrangement 
waa  merely  permissive  and  for 
mutual  accommodation,  the  boundary 
was  not  established  at  such  fence 
ty  acquiescence  or  adverse  posses- 
«ion);  UcArthur  v.  Henry,  35  Tex. 
101  (as  snatainlng  the  rule).  But 
see  Liddon  t.  Hodnett,  22  Fla.  442 
(where  it  was  held  that  mere  pas- 
sive acquiescence  will  be  sufficient 
to  make  a  boundary  binding,  where 
the  adjoining  owners  occupied  their 
lands  with  reference  to  such  line 
with  intent  to  claim  up  to  such  line. 
It  being  unnecMsary  that  there  be 
an  express  agreement,  or  acts 
amounting  to  an  Implied  agreement). 

5.  U.  S.— Ulman  v.  Clark,  100  Fed. 
180. 

Iowa. — Jordan  v.  Perree,  101  Iowa 
410.  70  NW  fill. 

Mo. — Schad  V.  Sharp,  96  Ho.  673, 
I  SW  649;  KIncaid  v.  Dormey,  61 
Ho.  ssz.  Compare  Lowenberg  v. 
Bemd,  47  Mo.  297  (discussing  the 
mle). 

N.  T.— Htnklev  t.  Grouse.  126  N. 
T.  730,  26  NB  4ES.  Compare  Dibble 
V.  Rogers,  II  Wend.  5S6  (dlacuaslng 

the  rule). 

Oh— Broadwell  v.  PhfllipB,  20  Oh. 
St.  156;  Yetzer  v.  Thoman,  17  Oh. 
SL  130.  91  AmP  122;  Avery  v.  Baum, 
Wright  5T«. 

,.Tm.— Stler  T.  Latreyte,  (Civ.  A.) 
to  SW  682. 

<•  COnnell  Clifford,  22  Colo. 
121,  88  P  8B0. 

.  [a]   The  reasoa  for  the  m«  Is 

based  on  the  principle  ttuirehe  can- 
not waive  or  acquiesce  Idjl  wrong 
while  Ignorant  that  it  has  IftSn  com- 
mitted. Connell  v.  CIlffordTaS  Colo. 
111.  81  p  SSO. 
T'  CaL — ^Wheatley  v.  San  Pedro, 
R.  Co^  162  Cal  506.  147  F  136; 
Helm  v.  Wilson,  72  Cal.  472,  18  P 

..111. — Francois  v.  Maloney,  66  111. 
19). 

,,_lClnn. — Beardsley    v.    Crane,  62 
Minn.  637.  64  NW  740. 
..Tex.— Harrell  v.  Houston.  86  Tex. 
"1.  17  SW  721;  Medlin  v.  Wllkens. 
10  Tex.  402:  Floyd  v.  Rice,  21  Tex. 


841  (where  it  waa  said  that,  where 
a  particular  line  has  been  acquiesced 
)n  or  recognized  by  adjoining  own- 
ers as  their  common  boundary,  it  af- 
fords strong  presumption  that  such 
line  Is  the  true  dividing  line;  and, 
although  this  presumption  is 
strengthened  by  lapse  of  time,  no 
period  has  been  fixed  that  would 
render  It  conclusive). 

N.  S.— Boehner  v.  HlrUo,  46  N.  S. 
231,  264  [clt  CycJ. 

[a]  wMglit  depeaAnt  on  lapse  of 
tlm*. — Acquiescence  In  a  marked 
line  aa  forming  the  boundary  be- 
tween adjoining  owners  furnishes 
some  evidence  that  it  is  a  true  line, 
but  Its  weight  is  dependent  on  the 

Serlod    of  acqalesoence.    Miller  v. 
[Ills  County,  ill  Iowa  <K4,  82  NW 
10S8. 

[b]  la  trtali  the  rule  Is  laid  down 
In  a  considerable  number  -of  deci- 
sions that  where  the  owners  of  ad- 
joining lands  occupy  their  respective 
premises  up  to  a  certain  line  which 
they  recognized  and  acquiesced  In 
as  their  boundary  for  a  "long  period 
of  time"  or  for  "many  years''  they 
will  not  be  permitted  to  deny  that 
the  boundary  line  thus  recognized  is 
the  true  line  of  division  between 
their  properties.  -  Tanner  v.  Strat- 
ton.  44  Utah  268,  139  P  940;  Chrls- 
tensen  v.  Beutler,  42  Utah  392,  131 
P  666;  BInford  v.  E3ccle«.  41  Utah 
463,  126  P  833;  Farr  Dev.  Co.  v. 
Thomas,  41  Utah  1.  122  P  906:  Toung 
v.  Hyland.  27  Utah  229.  108  P  1124; 
Moyer  v.  Langton,  27  Utah  9.  106  P 
608:  Holmes  v.  Judge,  21  Utah  269, 
87  *•  1009. 

8.  Oliver  v.  Oliver,  187  Ala.  340, 
66  S  373;  Catoosa  Springs  C:o.  v. 
Webb,  123  Ga.  33,  ED  SB  942;  Ball 
V.  Cox,  7  Ind.  458;  Wade  v.  Mc- 
Dougle,  69  W.  Va.  112,  122,  S2  SE 
1026  [clt  Cycl;  Gwynn  v.  Schwartz, 
S2  W.  Va.  487,  9  SB  880. 

S.  Cal. — Orefia  v.  Santa  Barbara, 
91  Cal.  621,  28  P  268;  Burrls  v. 
Flteh,  76  Cal.  395,  18  P  864:  Colum- 
bet  V.  Pachecq,  48  Cal.  395:  Hastings 
V.  Stark.  26  (Al.  122;  Smeed  v.  Os- 
bom,  26  CaL  S19, 

Conn. — ^Porry  v.  Pratt,  21  Conn. 
438. 

Oa. — Ivey  v.  Cowart,  124  Oa.  164, 
62  SE  438,  110  AmSR  160:  Parr  v. 
Woolfolk.  112  Oa.  277,  4S  SB  220 
(under  statute  expressly  providing 
to  that  effect);  Boardman  v.  Scott. 
102  Oa,  404.  20  SB  982,  Bl  LRA  178: 
'Glover  t.  Wrtght,  82  Oa.  114,  8  SB 
46;  Camp  v.  Cochrane,  71  Oa.  866; 
Cleveland  v.  Treadwell.  62  Ga.  886. 

Ida.— Zehner  v.  Castle,  27  Id&  216. 
148  P  470;  Idaho  Land  Co.  v.  Par- 
sons, 8  Ida.  (Hash.)  460,  81  P  791. 

111.— Sheets  v.  Sweeney.  18«  III. 
336,  26  NE  648;  Darst  v.  Bnlow.  116 
111.  476,  6  NB  215'  Hubbard  v. 
Stearns,  86  III.  86;  Bauer  v.  Gott- 
manhauaen,  66  111.  499 ;  Pitts  v. 
Looby,  46  111.  A,  54  [writ  of  error 
dlsm  142  111.  634,  32  NE  619].  See 
also  Joliet  V.  Werner,  166  III.  84,  46 
NE  780. 

Ind. — Rosenmeler  v.  Mahrenholz, 
179  Ind.  467.  101  NE  721:  Curless  v. 
State,  172  Ind.  2577  S7  NE  129,  88 
NE  339;  Burr  v.  Smith.  162  Ind.  469, 
62  NB  469;  Palmer  v.  Dosch,  148 
Ind.  10,  47  NB  176;  Dyer  v.  Bldrldga, 


aequieseed  in  by  adjoining  proprietors  is  strength- 
ened by  lapse  of  time,  there  is  no  praiod  short  of 
that  prescribed  by  the  statute  of  limitations  for 
acqniring  title  by  adverse  possession  which  will 
render  the  presumption  conclusive.  Each  case  must 
famish  its  own  rule,  according  to  its  own  circum- 
stances, modifying  the  conclusiveness  of  the  pre- 
sumption.' And  some  decisions  have  held,  without 
qaali&cation,  that  nothing  short  of  acquiescence  for 
the  period  required  by  the  statute  of  limitations 
for  acqnisition  of  title  by  adverse  possession  will 
suffice.*^  It  is  very  generally  held,  however,  that 
where  the  recognition  and  acquiescence  have  con- 
tinued b^rond  the  period  fixed  by  the  statute  of 
Hmitations  the  presumption  becomes  conclusive,' 

136  Ind.  664,  86  NE  522;  WIngler  v. 
Simpson,  98  Ind.  201;  Main  v.  KIU- 
Inger,  90  Ind.  166;  Brown  v.  Ander- 
son, 90  Ind.  93;  Ball  v.  Cox,  7  Ind. 
453;  Welborn  v.  KImmerllng.  46  Ind. 
A  98,  89  NE  617,  91  NB  982;  Furst 
V.  Satterfleld,  44  Ind.  A.  613.  89  NE 
906;  Pittsburgh,  etc.,  R.  Co.  v.  JolH- 
son,  42  Ind.  A.  628,  86  NB  601;  Davis 
V.  Waggoner,  42  Ind.  A.  115,  88  NE 
381,  84  NB  llOS. 

Iowa. — Fallers  v.  Hummel.  169 
Iowa  745,  151  NW  1081;  Griffith  v. 
Murray,  166  Iowa  380,  147  NW  865: 
McCoy  V.  Paxton.  156  Iowa  194,  136 
NW  1091;  Llzer  v.  Clublne,  140  Iowa 
246,  118  NW  409;  Keller  v.  Harrison, 
139  Iowa  283,  116  NW  327;  Bradley 
V.  Burkhart,  139  Iowa  328,  116  NW 
697,  130  AmSR  328:  Lelfhelt  v.  Ney- 
lon,  139  Iowa  82.  117  NW  4;  Quinn 
V.  Baage,  132  Iowa  426,  114  NW  205; 
Amber  v.  Cain,  110  NW  1063;  Dows 
Real  Est.,  etc,  Co.  v.  Emerson,  126 
Iowa  86,  99  NW  724;  O'Callaghan 
v.  Whiserand,  119  Iowa  666,  99  NW 
679;  Kennedy  v.  Nlles.  96  NW  772: 
Buch  V.  Flanders,  119  Iowa  164,  98 
NW  101;  Lawrence  v.  Washburn,  119 
Iowa  109,  98  NW  73;  Kllnker  v. 
Schmidt.  114  Iowa  695,  87  NW  661; 
Kulas  V.  HcHugh,  114  Iowa  188,  86 
NW  288;  Avnear  v.  Richards,  112 
Iowa  667,  24  NW  686;  Miller  v.  Mills 
County,  ill  Iowa  664,  82  NW  1088. 

Ky. — Mosley  v.  Eversole,  148  Ky. 
686,  147  SW  426;  Hay  v.  Pierce,  144 
Ky.  768,  189  SW  941:  Vance  v.  Gray. 
142  Ky.  267,  124  SW  181;  Williams 
v.  Murphy,  112  SW  610,  33  KyL  1006: 
Grlder  v.  Davenport.  60  SW  866.  22 
KyL  1456;  Robards  v.  Rogers,  48 
SW  1E4,  20  KyL  1017;  Hibbs  v. 
Evans,  8  Bush  661:  Guyton  v.  Shane, 
7  Dana  498;  Finn  v.  Rochford.  6  KyL 

Ia. — Savage  v.  Foy,  7  La.  Ann. 
678. 

Me. — Knowles  v.  Toothaker.  68  Me. 
172;  Faught  v.  Holway,  60  Me.  24. 

Mass. — Advus  V.  Boston  Wharf 
Co.,  10'  Gray  621;  Chenery  v.  Walt- 
ham.  6  Cush.  827. 

Mich.— Husted  v.  Willou^by,  117 
Mich.  68.  76  NW  279*  mynn  v. 
Glenny.  Bl  Mich.-  680.  17  ^fw  66: 
Bunce  v.  Bidwell.  43  Mich.  642,  5 
NW  1023;  Duponte  v.  Starring,  42 
Mich.  492,  4  NW  190;  Joyce  v.TVll- 
llams,  26  Mich.  232:  Smith  v.  Hamil- 
ton, 20  Mich.  422,  4  AmR  898. 

Minn. — Beardsley  v.  Crahs,  62 
Minn.  627,  64  NW  740. 

Miss.— Butler  v.  Vleksburg,  17  S 
606. 

Ho.— Linden  v.  McLaughlin,  20 
Mo.  28,  77  AmD  698. 

Nev.— Adams  v.  Child,  28  Kev.  189. 
88  P  1087. 

N.  J.— Smith  V.  State,  23  N.  J.  L. 
120  [aff  23  N.  J.  L.  712];  Haring  v. 
Van  Houten,  22  N.  J.  L.  61;  South- 
mayd  v.  McLaughlin,  24  N.  J.  Eg. 
181;  Stockham  v.  Browning,  18  N.  J. 
Eq.,  890. 

N.  Y.— Katz  V.  Kaiser.  164  N.  T. 
294,  48  NE  632  taff  10  App.  Dlv.  187, 
41  NTS  776];  Sherman  v.  Kane.  86 
N.  T.  67;  Reed  v.  Parr.  36  N.  T.  112; 
Baldwin  v.  Brown,  16  N,  T.  869; 
Clark  v.  Baird,  9  N.  T.  183,  Seld. 
187;  Buchanan  v.  Ashdown,  71  Hun 
327.  24  NTS  1122;  Smlthsv.  Faulkner. 


246.  [9C,J.] 


B0DNDABIE8 


[§§  197-199 


izTeq}ectiTe  of  the  correctnesa  of  the  boundary 

acquiesced  in/" 

[$  198]  c.  What  OonBtitntes— (1)  In  OeneraL 
In  order  to  establish  a  boundary  hy  acquiescence, 
it  is  not  necessary  that  the  acquieseeoce  diould  t>e 
manifested  by  a  conventional  agroement,'^  bat 
mutual  recognition  is  necessary."  Aside  from  this 
what  constitutes  an  acquiescence  or  recognition  of 
a  boondary  line  depends  on  the  words  or  declara- 
tions of  the  parties  interested,^  on  their  silence,^* 
or,  as  is  more  frequently  the  case,  on  inferences 
or  presumptions  from  their  conduct.^"  The  ques- 
tion must  be  decided  from  the  particular  facts  of 
the  ease,  uid  no  absolute  rule  can  be  applied  to 
every  ease." 


Adverse  possession  not  necessarily  involved.  The 

doctrine  of  the  establishment  of  a  boundary  by 
recc^poition  and  aoqaimcence  does  not  neeeasarily 
involve  the  question  of  adverse  possession,  so  aa  to 
render  necessary  privity  of  estate  between  saeees^ 
sive  owners  to  permit  of  a  tecfanioal  tacking  of  their 
periods  of  holding  to  make  out  tiie  statntory  period 
of  ten  years.*' 

[i  199]  (2)  MjOntenuwe  of  Diviiiaa  Fanqa. 
The  mere  existence  of  a  fence  between  adjoinizig 
landowners  is  not  of  itself  su£3eient  to  establish  the 
line  between  them/'  especially  where  it  has  existed 
for  only  a  very  short  time."  Long  acquiescence, 
however,  will  warrant  a  presumption  that  it  is  on 
the  true  line,"*  which  presttmpticm  is  to  be  overeome 


»1.  B  Thomps.  A  C.  490*  Smith  v. 
HcNamara.  (  iMnm.  169;  Bmarlck  v. 
XCohler,  29  Barb.  166;  Smith  V.  Mc- 
Allister, 14  Barb.  434;  Dale  v.  Jack- 
son, 6  SllT.  Sup.  S16,  8  NTS  716; 
Rock  V.  Doerr,  16  NTS  14;  Sweet 
Warner.  14  NTSt  812:  Clark  v.  Davie, 
28  AbbNCas  135,  IB  NTS  191;  Pane- 
bum  V.  Miles.  10  AbbNCas  42;  Jack- 
son T.  HcConnell.  19  Wend.  176,  82 
AmD  439;  Adams  v.  Rockwell,  16 
Wend.  285:  Kip  v.  Norton.  12  Wend, 
127,  27  AmD  120;  MeCormick  v. 
Bamum,  10  Wend.  1 05 ;  Moore  v. 
Jackson,  4  Wend.  68 ;  Jackson  v. 
Wldser,  7  Cow.  723;  Jackson  v. 
Hubble,  1  Cow.  613;  Jackson  v.  Dlef- 
fendorr.  3  Johns.  269;  Jackson  v. 
Vedder,  3  Johns.  8. 

Pa. — Chew  V.  Morton,  10  Watts 
821:  Culbertson  v.  Duncan.  1  Pa. 
Cas.  68.  13  A  966. 

R.  I. — First  Baptist  Soc.  v. 
Weatherell.  72  A  641:  O'Donnell  v. 
Penney,  17  R.  I.  164,  20  A  305. 

S.  <?.— Cain  V.  Hodge.  34  S.  C.  L. 
116. 

Tenn. — Galbrlth  v.  Lunsford,  87 
Tenn.  89,  9  SW  365,  1  LRA  622. 

Tex.— Horst  v.  Herring,  8  SW  806; 
Davis  V.  Mitchell,  66  Tex.  623;  Atas- 
cosa County  V.  Alderman,  (Civ.  A.) 
91  SW  846;  Sullivan  v.'  itflchael,  39 
Tar.  Civ.  A.  664,  87  SW  1061;  KlnK 
V.  Mitchell,  1  Tex.  Civ.  A.  701,  21 
SW  BO. 

Utah. — Laraen  v.  Oneslte,  21  Utah 
38,  69  P  234. 

Vt. — Davis  V.  Judge,  46  Vt.  666; 
Spauldlng  V.  Warren,  26  VL  816; 
Brown  V.  Edson.  28  vt.  435;  Burton 
V.  Latell.  16  Vt.  168;  Crowell  v. 
Beb«e,  10  Vt  S3,  33  AmD  172; 
Beecher  v.  Parmele,  9  Vt  862,  81 
AmD  688. 

Va.— Coles  V.  Woodlnr,  8  Patt  A 
H.  189. 

Wash. — Denny  v.  Northern  Pac.  R. 
Co^l9  Wash.  298.  63  P  841. 

Wis. — ^Wunnlcke  v.  Dedrlch,  160 
Wis.  462,  152  NW  139;  Woollman  v. 
Ruehle,  100  Wis.  81.  76  NW  426: 
Welton  v.  Poynter,  96  Wis.  346.  71 
NW  697;  Pickett  v.  Nelson.  71  Wis. 
642,  87  NW  836;  Toby  v.  Secor,  60 
Wis.  310,  19  NW  99;  Hass  v.  PlautK, 
66  Wis.  106,  14  NW  66,  43  AmR  699; 
Whitney  v.  Robinson,  63  Wis.  809. 
10  NW  612:  Messer  v.  Oeatrelch,  62 
Wis.  684,  10  NW  6. 

Can. — Laurentlde  Mica  Co.  v. 
Fortln,  39  Can.  S.  C.  680. 

Ont.— Taylor  v.  Croft  80  U.  C.  Q.  B. 
678. 

[a]    AppUoatlons  of  rule. — (1)  If 

a  landowner  himself,  or  his  em- 
ployee or  tenants,  marks  by  the 
planting  of  trees  or  by  other  Im- 
provements a  visible  division  line  in 
good  faith,  believing  It  to  be  the 
true  boundary,  and  for  more  than 
ten  years  afterward  occupies  and 
uses  the  land  up  to  the  line,  and  dur- 
ing the  same  period  adjoining  owners 
on  the  other  side  of  the  line  occupy 
and  cultivate  their  land  to  the  line, 
the  owners  will  be  conclusively  pre- 
sumed to  have  agreed  on  the  line 
as  a  boundary.  Keller  v.  Harrison, 
189  Iowa  383.  116  NW  327.  (2)  Where 


a  Bt<me  wall  had  been  for  over  thirty 
years  acquiesced  In  by  the  parties 
and  their  predecessors  In  title  as  the 
boundary  between  their  adjacent 
lands,  and  the  wall  had  also  been 
used  as  a  bank  wall  for  the  protec- 
tion of  the  land  of  one  of  the  adja- 
cent owners,  the  wall  fixed  the 
boundary,  and  the  destruction  thereof 
by  one  of  the  adjacent  owners  was  a 
trespass.  Thelllg  v.  Morrison,  (R.  I.> 
69  A  821.  (3>  Where  the  owners  of 
adjoining  tracts  recognised  a  hedge 
as  the  boundary  between  the  tracts 
for  twenty-five  years,  that  location 
cannot  thereafter  be  questioned  by 
the  parties.  Watson  v.  Hogan,  ISO 
Iowa  850,  106  NW  769. 

10.  Hay  V.  Pierce.  144  Ky.  768, 
139  SW  Sil;  Adams  v.  Child.  28  Nev. 
169,  88  P  1087:  Roberta  v.  Blount 
(Tex.  Civ.  A.)  120  SW  938. 

11.  Osteon  V.  Vi^nn,  181  Oa.  809, 
62  SB  87,  137  AmSR^lS;  KeUer  v. 
Harrison,  189  Iowa  888,  894.  IIS  NW 
827. 

"Acquiescence  does  not  presuppose 
an  agreement  to  a  line.  Nor  Is  It 
essential  that  the  Jury  find  such 
agreement,  express  or  implied,  as  a 
condition  precedent  to  the  applica- 
tion of  the  doctrine  as  It  was  told. 
On  the  contrary,  an  agreement  to  a 
boundary  is  to  be  inferred  from  long 
acquiescence."  Keller  v.  Harrison, 
■upra. 

IB.  Sllaby  v.  Klnslev,  (Vt.)  9S 
A  634;  Sawyer  v.  Coolldge,  84  Vt 
SOS. 

[a]  lb  other  words  (1)  "the  doc- 
trine of  acquiescence  In  boundary 
lines  of  necessity  implies  what 
amounts  to  actual  knowledge  of  their 
existence  upon  the  ground  as  mark- 
ing the  limits  of  one's  ownership." 
Silahy  V.  Kinsley.  (Vt)  96  A  634.  689. 
To  the  same  effect  Flint  v.  San 
Pedro,  etc..  R.  Co.,  169  Cal.  804,  147 
P  141;  Wheatley  v.  San  Pedro,  etc., 
R.  Co.,  169  Cal.  606,  147  P  136; 
Griflitn  V.  Brown.  167  Iowa  699.  149 
NW  883.  (2)  No  one  can  be  said  to 
have  acquiesced  In  a  line  until  It  Is 
shown  first  that  he  has  had  notice  or 
knowledge  of  the  claimed  line. 
Dwlght  V.  DesMolnes,  (Iowa)  166 
NW  886;  Winters  V.  Bloom,  96  Kan. 
443,  161  P  1109. 

13.  Dwight  V.  DesMolnes,  (Iowa) 
166  NW  836;  Relter  v.  McJunkin.  8 
Pa.  Super.  164  {afl  194  Pa.  801,  46 
A  46]. 

"Acquiescence  is  defined  In  this 
way:  To  acquiesce  means  to  rest 
satisfied  without  opposition,  to  sub- 
mit without  opposition  or  question, 
to  yield  assent;  that  Is  the  defini- 
tion. It  must  be  done  by  acts  or 
declarations  on  the  part  of  those  who 
are  claimed  to  have  acquiesced  In  it" 
Thompson  v.  Simmons,  143  Ga.  96, 
84  SE  370. 

14.  Dwight  V.  Des  Moines,  (Iowa) 
166  NW  386. 

15.  Dwight  V.  Des  Moines,  (Iowa) 
156  NW  336 ;  Dake  v.  Ward,  168 
Iowa  118,  150  N  W  60;  Griflln  v. 
Brown,  167  Iowa  599,  149  NW  833: 
Keller  v.  Harrison,  139  Iowa  383,  116 


NW  827;  Hamdon  v.  Stults,  124  Iowa 
784.  100  NW  861. 

le.  Rydalch  v.  Anderson,  17  tTtah 
99.  107  P  SB. 

IT.  Helmlck  v.  Davenport,  etc. 
R  Co.,  (Xowa)_16<  NW  786. 

18.  Conn. — -wetherell  v.  Newlns* 
ton,  64  Conn.  67,  6  A  868. 

Iowa. — ^B^t*  V.  Colsch,  1S4  Iowa 
480,  109  NW  llOS:  Kitchen  v.  Chant- 
land,  180  Iowa  618,  106  NW  867,  S 
AnnCas  81:  Palmer  Osborne.  liS 
Iowa  714.  87  NW  718. 

Me. — Biaeldngton  v.  Summer.  <9 
Me.  1S6. 

Mo. — ^West  V.  St.  Louis,  etc,  IL 

Co..  69  Mo.  610. 

N.  H.— Knight  V.  Coleman,  19  N.  R. 
118.  49  AmD  147. 

N.  T. — Sherman  v.  Brown,  160 
App.  I»v.  869,  146  NTS  867;  Jones  v. 
Smith,  3  Hun  861,  6  Thomps.  &  C. 
490;  Lamb  v.  Coe,  16  Wend.  642. 

Oh. — Brachman  v.  Smith,  1  Cine 
Super.  842. 

Pa. — Omensetter  v.  Kemper.  6  Pa. 
Super.  809  (where  tt  was  said  that 
it  Is  the  duty  of  a  party  relylnK  on 
a  consentable  line  to  supply  the  Jury 
with  the  requisite  facts). 

Utah. — Cottrelt  v.  Pickering.  S2 
UUh  62.  88  P  696.  10  LRANS  404. 

Vt--Clark  V.  Dustln.  62  Vt  568. 

[a]  'Vodeo  bonndarles,"  under 
the  customs  and  acknowledged 
usages  which  prevailed  In  California, 
constituted  as  notorious  evidence  of 
the  possession  of  land  as  a  cultiva- 
tion or  fencing  In  would  In  an  old 
and  settled  country.  Boyreau  v, 
Campbell.  3  F.  Cas.  No.  1.760.  McAlL 
119  fatt  21  How.  223.  16  L.  e^  961. 

IS.  Cottrell  v.  Pickering,  S2  XJuil 
62.  88  P  696,  10  L.RANS  404. 

80.  U.  S.— U.  S.  V.  Castro.  85  F. 
Cas.  No.  14.760. 

111.— Thomas  v.  Sayles.  68  111.  SSS. 
See  also  I«  Mont  v.  Dickinson,  189 
111.  628,  60  NE  40. 

Iowa — Hamdon  v.  Stults,  124  Iowa 
784,  100  NW  861:  Corey  vTPt  Dodge, 
lis  Iowa  748,  98  NW  704.  And  see 
FaDers  v.  Hummel,  169  Iowa  745, 
161  NW  1081. 

Ky. — Robards  v.  Roguib  48  SW 
164.  80  KrL  lOlT. 

Ma — Wnitcomb  v.  Dutton,  89  Me. 
818,  86  A  «7;  Catts  v.  King.  8  Me. 
482. 

Mich.— Dlehl  V.  Zanger,  89  Mich. 
601. 

Mo. — Brummell  v.  Harris,  148  Mo. 
480.  SO  SW  9S. 

N.  T. — Nordstrom  v.  Morehouse, 
139  App.  Dlv.  868,  124  NTS  42. 

Pa — Rook  V.  Qreenwalt  17  Pa.  Co. 
642.  ^ 

W.  Viw—Bowman  v.  Buling,  89  W. 
Va  6197720,  SE  667. 

ral  Xhfi  role  la  maalfeatlr  Jut. 
— It  tendiTto  the  quleUng  of  Utlas 
and  the  discouragement  of  stale  de- 
mands. Corey  v.  Ft.  Dodge,  118 
Iowa  742.  92  NW  704. 

[b]  Setter  evUeaee  than  Mnr> 
.  vey  after  uonainents  loat^A  long 

established  fence  is  better  evidence 
of  actual'  boundaries  settled  by  prac- 
tical location  than  a  survey  made 
after  the  monuments  of  the  original 
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only  by  clear  and  satisfactory  proof,*^  and  wHeh 
becomes  conclusive  where  possession  has  been  had 
for  the  statutory  period,  although  it  has  been 
erroDeousIy  located."  If,  by  reason  of  the  slope  of 
the  ground,  the  fence  has  sagged  and  become  irr^- 
nlar,  it  may  be  straightened  with  a  new  fence,  but 
only  in  diese  minor  particulars  can  the  line  be 
changed."  The  rule,  it  has  been  said,  was  adopted 
as  a  rule  of  repose,  with  a  view  to  quieting  titles, 
and  rests  on  the  same  ground  as  the  statute  in 
reference  to  adverse  possession  which  has  continued 
for  a  period  of  twenty  years." 

200]    d.  Effect— (1)  In  CtoneraL   Lines  and 


comers  long  recc^ized  and  acquiesced  in  1^  ad- 
joining owners  will  control  courses  and  distances 
called  for  in  their  title  deeds  or  grants  in  case  of 
conflict." 

201]  (2)  Persons  Bound.  While  acquies- 
cence in  a  boundary  line  is  binding  on  the  parties 
and  those  claiming  under  them,"  only  the  actual 
parties  or  (heir  prines  are  bound  by  acquieseenee." 
The  same  rales  of  law  applicable  to  questions  of 
boundary  by  acquieseoice  between  natural  persons 
apply  to  questions  of  boundary  by  acquiescence  be- 
tween an  actual  person  and  a  corporation." 

202]    e.  Lobs  or  Waiver  of  Bights  Acquired 


surver  bave  disappeared.  Weetgate 
V.  Ohlmacher,  261  111.  538,  9«  NE 
Sll:  Wolf  Brick  Co.  V.  Lonyo,  132 
Ulch.  162,  92  NW  251,  102  AmSR 
411:  Anderson  v.  Wlrth,  ISl  Mich. 
183,  *1  NW  1S7;  Diebl  v.  Zanser,  SB 
Xlch.  <01. 

81.  Corey  t.  Ft.  Dodse,  118  lows 
742.  82  NW  704. 

as.  Ala.— Davis  v.  Grant.  173  Ala. 
4,  7.  E5  8  210  [dt  Cycl. 

Cat— Bums  V.  Fltdb,  76  Cal.  89S, 
IS  P  8«4. 

Ida. — Bayhouse  t,  Urquldea,  17 
Ida.  286,  IDS  P  1066.  Compare 
Brown  v.  Brown,  IS  Ida.  S4E,  110  P 
1C9  (holding  that  acquiescence  In 
the  maintenance  of  a  line  fence  for 
a  great  length  of  time  may  be  pre- 
sumptive evidence  of  an  aerrMment 
as  to  a  boundary  line,  but  is  not 
conclusive  and  will  not  overcome  a 
positive  understanding  tliat  after 
the  true  line  la  established  the  fence 
will  be  made  to  conform  to  lt>, 

111. — HcNamara  v.  Seaton,  82  111. 
498. 

Ind. — Palmer  v.  Ddsch,  148  Ind.  10, 
47  NE  176;  Dyer  v.  Kldrldge,  188 
Ind.  654,  36  NB  622. 

Iowa. — Helmlck  v.  Davenport,  etc., 
R.  Co.,  156  NW  736;  Dake  v.  Ward, 
IfiS  Iowa  118,  150  NW  60;  McAvoy 
V.  Saunders.  161  Iowa  651,  143  NW 
G4S;  Johnson  v.  Trump,  161  Iowa 
ei!.  143  NW  610;  Savage  v.  Arm- 
strong, 156  Iowa  473,  1S7  NW  474; 
Bradley  v.  Burkhart,  139  Iowa  S23. 
lis  NW  607,  130  AmSR  328;  Tounker 
V.  White,  136  Iowa  23,  111  NW  824; 
McBrlde  V.  Balr,  134  Iowa  661,  112 
NW  169;  Klinkefus  v.  Vanmeter,  122 
Iowa  412,  98  NW  286;  Kennedy  v. 
Niles,  96  NW  772;  Kulas  v.  HcHugh, 
114  Iowa  188,  86  NW  288.  Compare 
Andrews  v.  Meredith,  131  Iowa  716, 
109  NW  287  (discussing  the  rule). 

Ky. — Byersdorfer  v.  Shultx,  5  KyL 
928. 

Mass. — Holloran  v.  Holloran,  149 
Masa.  298,  21  NB  S74;  Pettlngill  v. 
Porter,  3  Allen  349:  Burrell  t.  Bur- 
rell,  U  Mass.  294. 

Mtch.~Husted  v.  Wllloughby,  117 
Mich.  56.  76  NW  279:  Trltt  v.  Hoover, 
US  Mich.  4.  74  NW  177;  Stewart  r. 
Carleton.  31  Mich.  270. 

N.  J.— SUta  V.  Ford,  1  N.  J.  L.  64. 

N.  Y.— McNlchol  V.  Plynn.  167  App. 
Biv.  646.  163  NTS  308;  Flsler  v.  Van 
Deusen,  158  App.  DIv.  322.  143  NTS 
386;  Pearsall  v.  Westcott,  30  App. 
DIv.  99,  61  NTS  663;  Plerson  v. 
Uoslier,  30  Barb.  81.  See  also 
French  v.  Wray,  164  App.  Div.  843, 
119  NTS  339. 

Pa.— McCoy  v.  Hance,  28  Pa.  149. 
.  Utah.— Hofmea  v.  Judge,  II  Utah 
Ui.  87  P  1009. 

_w.  Va. — Bowman  v.  Dullns,  89 
W.  Va  619,  20  SB  667. 

See  Opelousaa  Bank  v.  Perrodin, 
121  La.  681,  46  S  668  CdlSCUStlng  the 

rale). 

[a]  Beaaom  for  nila.-^An  agree- 
nient  on  a  boundary,  inferable  from 
long  acquiescence  in  a  fence  between 
adjoining  owners,  does  not  rise  from 
duty  to  fence  or  otherwise  to  mark 
tne  division  line,  although  tliat  may 
add  strength  thereto,  but  from  the 
facts  that  one  or  both  of  the  owners 
bare  deflnltely  defined  the  Una  by 
•recting  a  fence  or  other  monument 
thtfeon.  and  that  both  have  treated 
It  as  the  btfundary  for  so  long  that 
Mlthtr  Aould  dany  what  his  eon- 


duct  has  declared.  Chicago,  etc..  R 
Co.  V.  Hanken,  140  Iowa  8T2.  118  NW 
627,  19  LRANS  216. 

[b]  ApylioatUmi  of  rale^(l) 
Improvements  calculated  to  mark 
the  boimdary  line  between  adjacent 
lota  were  erected  by  the  owners  of 
the  lots  and  existed  for  more  than 
thirty  years,  during  all  of  which 
time  rents  for  the  ground  on  which 
the  Improvements  stood  were  col- 
lected by  the  owners,  eadi  for  his 
own  lot.  A  fencA  conforming  to  the 
boundary  established  by  the  Im- 
provements wBB  also  erected.  Many 
years  after  this  a  aurvey  of  the  lots 
was  made  and  a  new  boundary  was 
fixed,  not  coinoldlng  with  the  fence. 
The  Una  shown  by  the  survey  was 
determined  from  street  monuments 
placed  long  after  the  ImprovemenU 
were  made  and  the  fence  established. 
.It  was  held  that  the  line  determined 
by  the  erection  and  continued  ex- 
istence of  the  improvements  and 
fence,  and  acquiesced  in  by  the 
owners,  was  the  true  t>oundary. 
Holmes  v.  Judge,  31  Utah  269.  87  P 
1009.  (2)  A  rail  fence  between  two 
farms,  which  has  been  in  existence 
for  forty  or  fifty  years,  and  which 
has  been  repaired  by  the  adjoining 
landowners  who  have  always  relald 
the  rails  in  practically  the  same  old 
■worm,  will  be  considered  the  division 
line  between  the  farms.  Woodford 
V.  Clay.  107  SW  269,  32  KyL  922. 
<3)  Where.  In  rebuilding  a  division 
fence,  it  was  removed  to  what  the 

fiarties  then  believed  to  be  the  true 
Ine,  and  this  line  was  occupied  up 
to,  and  acquiesced  In,  for  twenty-five 
years  thereafter,  such  conduct  Is 
conclusive  evidence  of  an  agreement 
for  the  establishment  of  such  line, 
and  it  will  be  held  to  ba  the  true 
line.  Graham  v.  Gorman,  (Iowa)  93 
NW  696. 

as.  Wolf  Brick  Co.  v.  Lonyo,  132 
Mich.  162,  93  NW  2B1.  102  AmSR  412, 

84.  Nordstrom  v.  Morehouse,  139 
App.  Dlv.  368,  124  NTS  42. 

as.  Sherman  v.  Kane,  86  N.  T.  67; 
McNlchol  V.  Plynn,  167  App.  Dlv, 
646.  163  NTS  308. 

ae.  Ga. — Roberts  v.  Ivey.  63  Ga, 
622. 

Iowa. — Quade  v.  Pillard.  136  Iowa 
369,  112  NW  646:  Laughlin  v. 
Francis.  129  Iowa  62.  105  NW  360; 
Buch  V.  Flanders.  119  Iowa  164,  98 
NW  101.  See  also  Lawrfnce  v, 
Washburn.  119  Iowa  109,  93  NW 
73. 

Ky. — Atwood  v.  Wheat,  127  SW 
611. 

La. — I>eheau  v.  Bergeron,  1 4  La. 
Ann.  489;  Lemoln  v.  Moncla,  9  La. 
Ann.  616;  Williamson  v.  Hymel,  11 
La.  182. 

N.  H. — ^Richardson  v.  Chickerlng, 
41  N.  H.  880,  77  AmD  769. 

N.  J.— Smith  V.  State,  28  N.  J.  L. 

13(1, 

N.  T. — Rockwell  v.  Adams,  6  Wend. 
467. 

N.  C. — McNeill  V.  Massey.  10  N. 
C.  91. 

Compare  Bundick  v.  Moore-Cortes 
Canal  Co.,  (Tex.  Civ.  A.)  177  SW 
1080  (holding  that  acquiescence, 
under  clrcumstanceB  not  amounting 
to  an  estoppel.  Is  a  mere  fact  to  be 
considered  by  the  Jury  In  determin- 
ing the  true  location  of  a  boundary 
line). 

[a]    Tor  tngtaaes,  the  fact  that 


the  description  In  a  deed  under 
which  a  party  claims  calls  for  a 
straight  boundary  line  does  not  de- 
feat a  line,  not  straight,  established 
by  the  acquiescence  of  the  ownera 
for  more  Uian  tan  years.  lAnghlln 
V.  Francis.  129  Iowa  62.  lOB  NW  860: 
Harndon  v.  Stnltx,  124  Iowa  7S4,  100 
NW  861. 

87.  OstAn  V.  Wynn,  ISl  Ga.  209. 
62  SB  87,  127  Am^  212:  Amber  v. 
Csin,  (Iowa)  110  NW  10B8;  Field  V. 
Pascal,  2  I^.  Op.  232:  Rydalch  v. 
Anderson,  3r  Utdi  99,  107  P  26. 

[a]  Ak  Mr  would  be  estopped  by 
his  ancestor's  acqulesoence  In  an 
agreement  with  an  adjoining  land- 
owner as  to  their  boundaries,  if  the 
ancestor  himself  would  be  estopped. 
Rydalch  v.  Anderson,  37  Utah  99. 
107  P  26. 

98.  Ark. — ^Love  v.  Cowger.  164 
SW  740. 

Ga. — Ivey  v.  Cowart,  184  Ga.  15*, 
62  SB  436.  110  AmSR  160. 

Ky. — Sebastian  v.  Keeton,  29  BW 
23,  16  KyL  501, 

Mo.--^mtth  v.  Mc(^rfcle,  106  Mo. 
136,  16  SW  602. 

Tenn. — Ctaadwell  v.  Chad  well,  9t 
Tenn.  201,  23  SW  973;  King  v. 
Mabry,  3  Lea  237;  Gillespie  v.  Cun- 
ningham, 2  Humplir.  IS. 

Tex. — Lagow  V.  Glover.  77  Tex. 
448,  14  SW  141;  Anderson  v.  Jack- 
son, 13  SW  30;  George  v.  Thomas. 
16  Tex.  74,  67  AmD  612. 

Utah. — SwIUgable  v.  Woreeldlne, 
6  Utah  316,  16  P  144. 

Vt. — ^May  v.  Adams.  58  Vt.  74,  8 
A  187;  Sawyer  v.  Coolldge,  84  VL 
303.  . 

Compare  Johnson  v.  Trump,  161 . 
Iowa  612,  143  NW  510  (holding  that 
the  conveyance  of  land  by  govern- 
ment subdlvlBlons,  without  any  rep- 
resentation of  quantity,  (wnveys  only 
that  portion  Included  within  bound- 
aries acquiesced  in  for  more  than  ten 
years  and  visibly  marked,  even 
though  less  than  the  full  area  of 
such  subdivision). 

[a]  Thns  acquiescence  for  seven 
years,  by  acts  or  declarations  of 
adjoining  landowners,  will  establish 
a  dividing  line.  But  acquiescence 
of  certain  landowners  whose  lands 
are  bounded  by  a  county  line,  as  to 
the  location  of  such  boundary,  will 
not  be  binding  on  other  landowners 
not  holding  under  them,  and  whose 
lands  toucn  the  county  line  at  an- 
other place.  Ivey  v.  Cowart,  124  Ga. 
169,  62  SB  436,  110  AmSR  160. 

[b]  Aoqnleseeaoe  by  Infant  after 
age.^If  an  Infant  acquiesces  In  the 
settlement  of  boundaries  after  com- 
ing of  age,  he  is  bound  thereby. 
George  v.  Thomas,  16  Tex.  74,  i1 
AmD  612. 

[c]  Married  women. — ^Where  one 
of  the  ownera  of  adjoining  lands  Is- 
a  married  woman,  and  the  line  is 
run  fairly  and  honestly  and  Is  ac- 
quiesced in  by  her.  It  ought  to  be 
as  binding  on  her  as  on  others. 
George  v.  Thomas,  16  Tex.  74,  67 
Amn  612. 

t&)  AoaviasoanM  liy  hn«fcanft,^-A, 
wlfe^s  rights  as  to  lands  owned  by 
her  as  a  separate  estate  cannot  be 
affected  by  her  husband's  acqules- 
cense  in  line,  fence,  and  boundsirlea , 
of  the  land.  Sawyer  v.  Coolldge,  34 
yt.  8»8.  ... 

St.  Helmidr  v. 
R  Co.,  (loBfi^il^A 
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by  Acquiescence.  Where  the  location  of  a  boond- 
ary  line  is  in  dispute  and  one  landowner  repudiates 
the  line  which  had  long  been  observed  and  insists 
on  a  survey  to  determine  the  line  as  located  by  the 
government,  he  cannot  thereafter  insist  on  a  loca- 
tion by  acquiescence.***  Nevertheless,  where  a  line 
has  become  finally  established  by  acquiescence, 
something  more  than  a  mere  oral  agreement  is 
necessary  to  change  the  boundary  so  established."* 
In  this  connection  it  may  be  observed  that  the  rule 
is  the  same  in  respect  to  title  acquired  by  adverse 
possession,"  and  that  the  reason  is  the  same  in  each 
case,  namely,  that  title  to  lands  cannot  be  trans- 
ferred by  parol. 

[$  203]  f.  Applicability  of  Doctrine  of  Acani- 
escenoe  to  Boundaries  between  Hnnidpalities  and 
Individnal  Owners.  The  doctrine  of  acquiescence, 
it  has  been  held,  has  no  application  to  the  fixing 
of  a  boundary  between  a  public  highway  and  an 
abutting  owner,  for  no  one  representing  the  public 
is  authorized  to  acquiesce  in  any  particular  loca- 
tion and  it  has  been  held  that  the  doctrine  of 
acquiescence  does  not  apply  to  street  boundary  dis- 
putes to  which  a  municipal  corporation  is  a  party." 

204]  6.  By  Submission  to  Arbitrators— a.  In 
QouvaL  A  question  as  to  boundanr  may  be  sub- 
mitted to  arbitratitm  or  reference,'^  and  it  is  not 
necessary  that  the  agreement  to  submit  to  arbitra- 


tion shall  be  in  writing."*  The  establishment  of  a 
divisional  line  resulting  from  the  acceptance  of  ap 
award  made  under  a  rule  of  court  by  which  the 
referee  was  authorized  to  establish  the  line  is  not 
in  contravention  of  the  statute  of  frauds,  or  of  any 
other  principle  of  law,  although  previous  to  the 
docket  entry  of  the  submission  no  agreement  had 
been  made  in  writing  to  refer  the  matter." 

[$  205]  b.  Operation  and  Bffect  As  between 
the  parties  and  their  privies  an  award  is  entitled 
to  the  same  respect  which  is  due  to  a  judgment  of  a 
court  of  last  resort.  It  is  in  fact  a  final  adjudica- 
tion by  a  court  of  the  parties'  own  choice,  nnd,  until 
impeached  on  sufficient  grounds  in  an  i^ropriate 
proceeding,  an  award  which  is  regular  on  its  face  is 
conclusive  on  the  merits  of  a  controversy  sub- 
mitted.** However,  an  award  may  be  imptcached  on 
the  ground  that  the  arbitraton  exceeded  their 
authority  and  that  the  award  was  not  within  the 
submission.  Where  this  is  shown  in  an  appropriate 
proceeding,  the  award  may  be  set  aside;"  bnt  it  is 
not  a  ground  for  impeachment  that  the  arbitrators 
erred  in  their  disposition  of  the  matters  sub- 
mitted.^ And  a  party  who  was  present  and  par- 
ticipated in  fill  the  proceedings  before  the  arbitra- 
tors cannot  afterward  be  heard  to  attack  their 
report,  on  the  ground  of  irregularities,  such,  for  in- 
stance, as  the  failure  to  admi^ster  the  oath  to  wit- 


that,  wber«  a.  fence  was  erected  en- 
croaching on  a  railroad's  right  of 
way,  and  the  road  recognized  it  and 
acquiesced  In  the  boundary  so  ea- 
tahtlshed,  the  occupant  holding  for 
ten  years  and  making  Improvements, 
the  road  lost  title  to  the  land  en- 
croached on.  Independently  of  ad- 
verse possession);  Chicago,  etc.,  Co. 
V.  Hanken,  140  Iowa  872,  118  NW 
627,  1»  LRANS  216. 

30.  Michael  T.  Hegan,  (Iowa)  HE 
ITW  4S3 

n.  F^derlcksen  v.  Bierent,  154 
Iowa  84,  184  NW  482;  Ukar  v.  Thle- 
man,  132  Iowa  7fl,  107  NW  167; 
Kitchen  v.  Chantland,  130  Iowa  818, 
106  NW  867,  8  AnnCas  81:  Sherrard 
V.  Cudney,  134  Mich.  200,  96  NW  16. 

[a]  ntis,  where  adjoining  land- 
owners had  treated  a  division  fence 
as  a  boundary  for  more  than  twenty 
years,  the  fact  that  they  agreed  to 
a  survey  was  insufflcient  to  over- 
throw the  acquiescence  In  the  fence 
as  constituting  a  boundary  line, 
there  being  no  agreement  that  either 
party  should  be  hound  to  accept  the 
survey  as  fixing  the  true  line.  An- 
drews V.  Meredith,  181  Iowa  71<l.  109 
NW  887. 

as.  See  Adverse  Possession  9  66» 
et  sen. 

33.  Qulnn  Baage,  188  Iowa  426, 
487,  114  NW  206  [overr  Azmear  v. 
Richards,  112  Iowa  667,  84  NW  686] 
(where  the  court  said:  "Where  there 
has  been  no  practical  location  of 
boundaries  of  a  highway  as  sur- 
veyed, the  public  la  not  estopped  or 
bound  by  acquiescence  In  the  main- 
tenance of  a  fence  by  the  abutting 
landowner  within  the  limits  of  a 
strip  established  as  a  highway,  how- 
ever long  continued").  To  same  ef- 
fect Weikamp  v.  Jungers,  160  Iowa 
292,  129  NW  -  968  Tfoll  Quln  V. 
Baage,  supra]. 

34.  Sutton  V.  Mentxer,  154  Iowa 
1,  134  NW  108.  But  see  Bent  v. 
Elkins,  69  W.  Va.  11.  70  SE  7G8 
(holding  that  the  location  of  a 
boundary  line  between  a  private  lot 
and  a  city  street,  left  In  uncertainty 
by  the  title  papers  and  dependent 
on  dedication  and  acceptance  of  the 
street  by  mere  conduct,  is  deter- 
minable by  the  rules  applicable  in 
other  cases  of  disputed  boundary 
lines,  and  long  continued  possession 
by  both  parties,  according  to  a  cer- 
tain  line,    iB   evidence   of  an  agree- 


ment as  to  the  location  thereof  and 
is  controlling.  In  the  absence  of 
countervailing  circumstances). 

8S.  Del.— Veasey  v.  Williams,  11 
Del.  663. 

Ky. — Harber  v.  Scudder,  7  KyL. 
663;  Perry  v.  Wllcoxer,  13  Ky.  Op. 

779. 

Mass. — Clark  v.  Burt,  4  Gush, 
396. 

Mo. — Alien  v.  Hickam.  166  Mo. 
49,  56  SW  309. 

N.  T. — Stout  V.  Woodward.  6  Hun 
340  [afr  71  N.  T.  620J. 

Can, — McOovy  T.  L«amy,  27  Can. 
3.  C.  646. 

And  see  Arbitration  and  Award  I 
38. 

[a]    On  nfeMM*   to  aurveron. 

they  must  make  a  formal  survey  and 
cannot  take  a  line  run  by  one  of 
them  at  a  former  time  as  the  bound- 
ary line.  Snowball  v.  Ritchie,  14  Can. 
S.  C.  741. 

36.  Hill  V.  Walker,  (Tex.  Ctv.  A.) 
140  SW  1159  (where  it  was  said  that 
It  Is  sufncient  that  the  question  to 
be  arbitrated  is  In  dispute,  that  ar- 
bitrators be  selected  and  act,  and 
that  their  award  be  published). 

37.  Sweeny  v.  Miller,  34  Me.  388. 

38.  Cal. — Waterman  v.  Smith,  13 
Cal.  378. 

Ky. — Terry  v.  Wllcoxer,  13  Ky. 
Op.  779. 

Mass. — Davis  v.  Henry,  121  Mass. 
160;  Thayer  v.  Bacon,  8  Allen  163, 
80  AmD  69;  Bearle  v.  Abbe,  18  Gray 
409;  Ooodrldge  v.  Dustln,  6  Mete. 
363. 

Mo. — Hopper  V.  Hickam,  169  Mo. 
166.  69  SW  297. 

N.  Y.— Wood  V.  LaftiTette,  46  N. 
T.  484;  Kennedy  v.  Farley,  82  Hun 
287.  31  NTS  274;  Stout  v.  Woodward, 
6  Hun  340  [afT  71  N.  T.  6901:  Rob- 
ertson V.  HcNlel,  12  Wend.  678. 

N.  C. — Oaylord  v,  Oaylord,  48  N. 
C.  367. 

Pa. — Evars  v.  Kamphaus,  G9  Fa. 
379;  Armstrong  v.  Hall,  15  Pa.  23; 
Bowen  v.  Cooper,  7  Watts  311;  Davis 
V.  Havard,  IS  Serg.  &  R.  166,  16  AmD 
537;  Hall  v,  Wallford,  2AmIjRegl81. 

Tex. — Hill  V.  Walker,  (Clv.  A.)  140 
SW  1169. 

Vt. — Stuart  V.  Cass,  16  Vt.  663,  42 
AmD  534. 

Can. — McOoey  v.  lieamy,  27  Can. 
S,  C.  546. 

See  generally  Arbitration  and 
Award  i  389  et  seq. 


[a]  ApplleatlOB  of  ml*. — Plain- 
tiffs father  brought  ejectment 
against  adjoining  owners,  the  con- 
troversy being  over  the  location  of 
the  division  line.  After  judgment 
and  pending  appeal  he  died,  leaving 
plaintiff  as  sole  heir  and  sole  legB-tee 
and  devisee.  Thereafter,  pursuant 
to  an  agreement  between  plaintiff 
and  defendants,  a  stipulation  waa 
entered  Into  and  aifned  by  the  re- 
spective attorneys  for  the  appoint- 
ment by  the  circuit  Judge  of  three 
■urveyors  as  commiasioners  to  de- 
termine such  line,  and  that  all  par- 
ties would  accept  and  abide  by  their 
decision.  Afterward  plaintiff  was 
substituted  In  the  action  In  the  su- 

?reme  court,  and  the  cause  remanded 
or  new  trial.  The  commissioners 
were  appointed  and  determined  the 
line  aa  provided  In  the  stipulation. 
It  was  held  that  their  determination 
was  binding  on  plaintiff,  and  that  his 
objection  that  at  the  time  the  stipu- 
lation was  made  the  authority  of 
the  attorneys  bad  ceased  on  account 
of  the  death  of  the  original  plain- 
tiff, and  that  there  had  then  been  no 
substitution,  was  untenable.  Hopper 
v.  Hickam.  169  Mo.  166,  69  SW  291. 

80.  Horton  v.  Dresser,  108  Mass. 
71. 

40.  Qobdrldge  v.  Dustln,  6  Mete. 
(Mass.)  363  (where  the  parties  to 
an  action  of  trespass  quare  clausum 
f regit  submitted  the  determination 
of  the  action  to  referees,  under  a 
rule  of  court,  with  an  agreement 
that  they  should  "settle  the  division 
line  between  the  locus  in  quo  and 
the  land  of  the  defendant,"  and  the 
referees  made  their  award  "that  the 
division  line  between  the  estates  of 
the  parties  be  fixed  and  established" 
by  certain  boundaries  specifically  de- 
scribed in  said  award,  and  this 
award  was  returned  to  the  court, 
accepted,  and  recorded,  and  it  was 
held  that  this  record  was  conclusive 
on  the  parties,  and  that.  In  a  writ  of 
entry  afterward  brought  by  one  of 
them  against  the  other  to  recover 
land  on  defendant's  side  of  the  line 
thus  established  by  the  referees,  the 
tenant  could  not  be  permitted  to 
show  that  the  referees  erred  in 
their  Judgment,  and  that  the  line 
established  by  them  was  not  the  true 
lioundary  line  between  him  and  de- 
fendant). 


For  later  assei,  aeralopmmta  and  ehaaces  In  the  law  see  cumulative  Annotations, 
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Qesses,  where  he  failed  to  object  to  such  irregular- 
ities at  the  time.*^ 

[$  206]  6.  By  Private  Survey— a.  In  General. 
Boundaries  may  be  established  by  private  survey, 
but  such  an  establishment  is  at  most  effective  only 
among  the  parties  thereto.**  While  both  the  na- 
tional and  the  state  governments  have,  enacted  laws 
providing  for  the  official  survey  of  lands  and  the 
proper  preservation  and  recording  of  such  surveys, 
sQch  laws  do  not  preclude  the  establishment  of 
boimdaiies  by  unofficial  .surveys.^ 

[i  207]  b.  Effect— (1)  Is  OeneraL  A  private 
surrey  is  not  as  a  rule  conelnsive  on  the  parties,** 
althongh  if  the  rights  of  third  persons  acquired  in 
reliance  thereon  would  be  injuriously  affected  by  a 
repudiation  an  estoppel  will  arise.*°  So  too  where 
a^oiuers  agree  on  the  line  and  employ  a  surveyor 
to  run  it,  the  line  so  ran  and  established  will  be 
conclusive  on  them.*' 

[f  208J  (2)  VHien  Acaniesced  In.  Mere  acqui- 
escence in  a  l^e  erroneously  run  by  a  private  sur- 
veyor will  not  conclude  the  parties;*^  but  where 
long  continued,**  or  for  a  period  beyond  the  statute 
of  limitations,**  it  becomes  conclusive. 

209]  B.  By  Special  Statutory  Proceedings 
—1.  Introductory  Statement.  In  many  jurisdic- 
tions special  statutes  have  been  enacted  providing 
methods  for  the  ascertainment  and  settlonent  of 
boundaries  by  ofSoers  thwein  designated,  such  as 
official  surveyors,  commissioners  or  processioners, 
so  called,  or  elerks  of  court  aided  by  an  official  sur- 
veyor called  in  by  the  clerk  for  that  purpose."  The 
methods  of  procedure  to  be  adopted  by  these  vari- 
ous officers  and  the  effect  to  be  given  their  determi- 
nation vary  widely  in  the  different  states.  In  a  few 
jurisdictions  the  determination  of  these  officers  is 
conelnsive,  unless  appealed  from  within  the  time 
prescribed  by  the  partieular  statute  under  which  the 
proceedings  are  instituted,  and  is  not  subject  to 
collateral  attack  after  such  time  has  expired.  The 
great  majority  of  the  statutes,  however,  contemn 
{date  that  judiinal  aetion  shall  be  taken  on  the 


«L  Allen  T.  Hlckam.  ISS  Ho.  4«, 
K  SW  808. 

ML  U.  8.— U.  &  V.  Uurrar.  41  Fed. 
SIL 

CaL — Sprlns  v.  Hewaton.  SS  Cal. 
44!. 

La. — Bach  v.  Slfdell,  2  La.  Ann. 
fi!6;  Bulsson  v.  Grant,  4  Rob.  S60. 

M«.— Haskell  v.  Allen,  23  Me.  448. 

Mass. — ^Thayer  v.  Bacon,  S  Allen 
16J.  80  AmD  59. 

Tenn. — Woodfolk  V.  Comwell,  1 
Head  272;   Rtggs  v.  Parker,  Meigs 

Tel. — Saunders  v.  Hart,  67  Tex. 
I:  K&mpmann  v.  Helnts,  (Civ.  A.)  24 
SW  t2». 

Wyo. — Crook  County  v.  Sheridan 
County.  17  Wyo.  424,  100  P  S69 

{dt  Cycl. 

[a]  State  lanJa.  ■  The  boundary 
of  land,  the  legal  title  to  which  is 
in  the  state,  cannot  be  flxed,  as 
acalnst  the-  state,  by  a  surveyor 
merely  employed  to  survey  it  who 
makes  a  mistake  In  the  boundary 
line,  nor  by  failure  to  correct  the 
mtstake.  as  the  state  cannot  be  bound 
by  estoppel.  Saunders  v.  Hart,  67 
Tel.  8. 

.42.  Buisson  V.  Grant,  4  Hob.  (Lia.) 
110. 

^■ii.   U.  S.— King   v.   Watkins,  98 
red.  912  [rev  on  other  gronnda  118 
Fri.  B24.  5S  CCA  S903. 
^^CaL—Sprlng  V.  Hewston,  it  Cal. 

..Fla- — Watrous  v.  Morrison,  88  Pla. 
2tl.  14  S  806.  39  Am3R  139. 
,,lowa.— Llddle  v.  Blake,  111  Iowa 
lU.  IN  NW  849. 

Bach  V.  SUdell,   8  La.  Ann. 


Hlch. — Crontn  t. 
881. 

N.  C— Addlngton  v.  Jonea,  K2  K. 
C  582. 

Pa.— Waters  v.  Stan*.  142  Pa.  418, 
21  A  866.  Compare  Lilly  v.  Klta- 
miller.  1  Teates  28  (discussing  the 

rule). 

Tenn. — ailchrist  v.  McOee,  9Yerg. 
465;  Whlte-Y.  Hombree,  1  Overt.  628. 
But  see  Davis  v.  Smith,  1  Yerg.  496: 
Howston  v.  Pillow,  1  Terg.  481 
(where  the  rule  was  not  applied), 

Tex. — Runkle  v.  Smith,  62  Tex. 
Civ.  A.  186,  114  SW  866;  Wiley  v. 
Lindley.  (Civ.  A.)  66  SW  1001.  See 
also  Blackburn  v.  Norman,  (Civ.  A.) 
30  SW  718. 

Vt. — Burnell  v.  Maloney,  89  Vt. 
679,  94  AmD  888. 

Contra  HobbB  T.  Cram,  22  N.  H. 
130. 

[al  A  mere  agTMsnsnt  that  a  wax- 
▼ej  M  made  without  an  agreement 
to  abide  by  it  or  to  consent  to  the 
building  of  a  fence  on  the  line  of 
the  new  survey  does  not  establish 
the  boundary  as  run  by  It.  Predr- 
Icksen  v.  Bierent,  164  Iowa  34,  134 
NW  432. 

46.  Caruthers  v.  C^ckett,  7  I^a 
(Tenn. )  91 ;  Yarborough  v.  Aber- 
nathy,  Meigs  (Tenn.)  413;  New 
York,  etc..  Lrfind  Co.  v.  Gardner,  <Tex. 
Civ.  A.)  26  SW  787.  . 

40,  Gullett  V.  PhUllps,  168  Ind. 
227,  64  NB  804. 

47.  Wesley  v.  Sargent,  38  Me.  316; 
Sanford  v.  McDonald.  63  Hun  263,  6 
NYS  613:  Pickett  v.  Nelson,  79  Wis. 
9.  47  NW  936. 

W.  Jackson  v.  HcConnell,  12 
Wend.  <N.  Y.)  481. 


report  of  these  officers,  and  thete  is  considerable 
diversity  in  the  provisions  of  the  statutes  as  to  the 
effect  to  be  givm  them  on  the  hearing  hy  the 
court." 

210]  2.  By  Oommissioners  or  Processioners 
— a.  Introductory  Statement.  The  statutes  in  many 
jurisdictions,  as  already  stated,  provide  for  the  as- 
certainment and  settlement  of  boundaries  by  com- 
missioners  or  processioners.  The  provisions  of 
these  statutes  vary  so  widely  as  to  l^e  methods  of 
procedure  to  be  followed  and  the  effect  to  be  given 
to  the  report  of  these  officers  that  it  is  considered 
best  to  treat  the  decisions  of  each  state  separately. 
Any  attempt  to  state  general  principles  from  deci- 
sions based  on  such  widely  divei^ing  statutes  could 
result  only  in  confusion  and  error. 

211]  b.  In  Oonnecticut.  The  statutes  pro- 
vide for  the  establishment  of  lost  and  uncertain 
boundaries  by  a  committee  of  disinterested  free- 
hoIdOTs  who  shall  erect  and  establish  such  lost  and 
uncertain  bounds,  and  they  may  employ  a  surveyor 
to  assist  therein.  The  statute  further  provides  that 
they  shall  report  the  facts  and  their  doings  to  the 
court  which  may  eonflrm  said  doings,  and  that  on 
confirmation  the  bounds  so  established  shall  be  the 
bounds  between  the  proprietors."  As  is  shown  in 
another  connection,  the  issuing  of  commissions  to 
ascertain  lost  boundaries  is  a  very  ancient  branch 
of  equity  jurisdiction."  The  jurisdiction  conferred 
by  this  statute  is  broader  than  that  formerly  enter- 
tained by  courts  of  equity  in  which  the  jurisdiction 
was  limited  by  the  rule  as  to  adequate  remedy  at 
law.  It  confers  jurisdiction  on  the  court  which  is 
not  in  any  way  dependent  on  the  want  of  an  ade- 
quate remedy  at  law."  Under  the  statute  it  is  not 
necessary  for  the  court,  by  a  preliminary  hearii^, 
to  determine  whether  there  is  in  fact  a  lost  or  un- 
eertsin  boundary;  this  question  may  properly  be 
referred  to  the  eommitiee  with  the  rest."  It  does 
not  assume  to  conclude  the  parties  to  a  proceeding 
under  it  on  a  question  of  title,  its  sole  object  being 
the  restoration  of  lost  boundaries^"  Notwithstand- 
Oore,  88  Uloh. 


40.  Boyd  V.  Graves,  4  Wheat  (IT. 
8.)  618,  4  L.  ed.  628;  Main  v.  KUlln- 
ger,  90  Ind.  166:  Jackson  v.  Hoge- 
boom,  11  Johns.  (N.  Y.^lSSi  Jackson 
T.  Dyallng,  2  Cal.  J  N.  Y.)  19Sj;Stark 
V.  Homua,  (Tex.  Civ.  A.)  46  SW  761. 


SO. 
81. 
03. 
B8. 


See  Infra  il  210-2S6. 
See  statutory  provisions. 
Gen.  St  (1902)  g  4066. 
See    generally   on   this  head 

r-2' 


Infra  S>  281-289. 

64.    Perry  v.  Pratt,  31  Conn,  433. 

66.  Post  V.  Perkins,  87  Conn.  70, 
86  A  762;  West  Hartford  Eccleatastl- 
cal  Soc.  V.  West  Hartford  First  Bap- 
tist Church,  86  Conn.  117. 

[al  Jtmt  or  nsoertaln  howaary 
deflnea  aad  lUwtrat«<L— (l)  Within 
the  purview  of  this  statute,  a  lost 
or  uncertain  boundary  Is  one  which 
has  lost  Its  distinctive  character  as 
such  by  removal,  displacement,  de- 
cay, or  change,  so  that  it  no  longer 
answers  the  purpose  of  the  boundary 
In  finding  the  true  line,  and  It  Is  im- 
material whether  It  is  a  natural  or 
an  artificial  object.  Perry  v.  Pratt. 
81  Conn.  438.  (2)  Thus,  where  the 
boundary  between  two  tracts  of  land 


emptying  into  the  sound,  and 
the  mouth  of  the  creek  by  reason  of 


lying  on  Long  Island  Sound  was  a 

(k  _      '  ~ 

the  accumulation  of  sand  along  the 
shore  became  changed  from  time  to 
time,  so  that  the  dividing  line  be- 
tween the  tracts  was  no  longer  indi- 
cated by  it  with  certainty,  It  was 
held  to  be  a  case  of  lost  and  uncer- 
tain boundary  under  the  statute. 
Perry  v.  Pratt,  81  Conn,  433. 

66.    Mosman  v.  Sanford,  62  Conn. 
23,  81   (where  It  was  further  said: 
"The  efleot  of  the  P^T^^^V^^fiU 
Digitized  by  VjOOQ  IC 
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ing  a  q}eoial  fomi  of  oath  to  be  taken  by  the  com- 
misaioiiers  »  prescribed  by  statute,  the  parties  may 
eatop  tbemselves  by  their  conduct  from  claiming 
that  the  proper  oath  has  not  been  administered." 
Under  the  provisions  of  this  statute,  if  the  serrices 
of  a  Burreyor  are  neeeasaiyj  the  one  employed  must, 
like  the  committee,  be  a  disinterested  person."  It 
is  not  neeessfuy  that  the  committee  report  all  the 
facts  on  which  they  founded  their  conclusions  as 
to  the  true  bojmdary;  it  sufScient  to  report  their 
conclusions  of  fact.  The  recapitulation  of  the  evi- 
dence is  neither  necessary  nor  proper;^  nor  ia  it 
necessary  for  the  committee  to  find  in  their  report 
what  or  precisely  where  located  the  old  bounds  were. 
It  is  enough  if  they  locate  the  new  bounds  accord- 
ing to  the  evidence  before  them  and  make  a  report 
of  the  location  of  the  same.""  The  part  of  the  re- 
port of  the  committee  appointed  to  report  the  facts 
in  an  action  to  establish  a  lost  boundary,  which 
establishes  the  boundary  where  it  now  exists,  is  sur- 
plusage and  will  be  disregarded  where  the  report 
states  facts  showing  that  the  boundary  was  not  lost 
or  uncertain.*^  The  court  acts  under  the  statute  as 
in  ordinary  cases  in  equity;  it  is  not  bound  to  con- 
firm the  report  of  the  committee,"  and  may  dismiss 
the  proceeding,  where  the  facts  reported  are  not 
sufficient  to  justify  a  decree  for  the  petitioner.^ 
And  so  on  proof  of  material  misconduct  on  the  part 
of  the  committee  in  reckoning  and  establishing 
bounds,  the  court  must  reject  their  report."  On 
confirmation  of  the  report  the  parties  are  concluded 
thereby." 

212]  c.  In  Oeorgia — (1)  Introductory  State* 
nunt.  The  Geoigia  statutes  provide  for  the  settle- 
ment of  boundaries  by  processioners  appointed  for 
a  specified  term  for  the  military  districts  of  the 
county  on  application  by  an  owner  of  land,  any 
part  of  which  lies  in  the  district  for  which  the  pro- 
cessioners were  appointed,  on  written  notice  being 
given  to  all  owners  of  adjoining  land  of  the  time 


of  the  running  and  markihg  of  the  bouodariea.*' 
"The  primaiy  object  of  processioning  laws  is  to 
settle  disputes  of  boundary  lines  between  eotermi- 
nous  landowners.  It  is  a  summary  proceeding,  and 
is  not  designed  to  be  a  snbstitute  for  an  action  of 
ejectment.  Title  is  not  directly  involved."*'  The 
statutes  have  been  held  to  apply  to  land  having  a 
county  line  as  one  of  its  bounduies.*"  In  order  to 
give  validity  and  effect'  to  the  proceedings  it  is 
essmtial  that  there  should  be  a  strict  compliance 
with  the  provisions  of  the  statutes."  Processioning 
proceedings,  where  no  objections  were  filed  and  no 
trial  had,  are  merely  prima  facie  evidience  of  the 
correctness  of  the  lines  surveyed  and  marked 
anew." 

213]    (2)  By  1911001  Froce88l<mer8  Appointed. 

Processioners  are  appointed  by  the  ordinary  of  the 

county." 

[$  214]    (3)  Application  for  Procassioidnff.  For 

the  owner  of  land  to  have  its  boundaries  surveyed 
and  marked  anew  by  processioners,  as  allowed  by 
statute,  he  must  apply  in  writing  to  the  procession- 
ers of  the  district  in  which  a  portion  or  all  of  the 
land  is  situated;"  and  one  application  may  be  ad- 
dressed to  all  three  processioners;  but  a  separate 
application  to  each  is  not  insufficient,  and  it  is  suflS- 
cient  if  the  application  is  sent  to,  and  received  by, 
the  processioners  through  the  mail." 

215]  (4)  Notice.  The  statute  provides  that 
ten  days'  notice  of  the  time  fixed  for  marking  the 
line  be  given  to  the  adjoining  proprietors;  but  if 
such  notice  is  given,  the  marking  may,  on  the  day 
appointed,  be  postponed  for  good  cause,  such  as  the 
severity  of  the  weather,  on  any  notice,  written  or 
verbal,  being  given  to  such  proprietors.'*  And 
failure  to  give  notice  to  one  not  shown  to  be  an 
adjoining  owner  will  not  vitiate  the  proceedings." 

216]  (5)  Powers  and  Duties  of  ProcesaionerB 
— (a)  In  General.  Established  lines  and  not  new 
ones  are  to  be  fixed  and  determined  by  the  proces- 


no  manner  different  from'  tliat  of  the 
discovery  a^d  restoration  of  a  lost 
boundary  In  any  other  mode,  except 
as  the  bound  restored  under  the  stat- 
ute Is  legally  determined  to  be  the 
bound"). 

"It  was  not  the  Intention  of  this 
statute  to  withdraw  cases  relating 
to  the  title  to  land  from  the  ordinary 
tribunals,  assisted  as  they  are  In 
respect  to  the  llndina  of  facts  by  a 
Jury.  The  legislature  intended  to 
g:uard  against  this  abuse  of  the  stat- 
ute In  the  flrst  clause  of  It,  which 
limits  the  action  of  the  court,  as  a 
court  of  equity  under  it,  to  cases 
where  the  boundaries  between  adjoin- 
ing proprietors  have  been  lost."  West 
Hartford  Kcclesiastical  Soc.  v.  West 
Hartford  First  Baptist  Church,  36 
Conn.  117,  119. 

87.    Post  v.  Williams,  38  Conn.  147. 

68.  Carney  v.  Wilkinson,  «7  Conn. 
146,  SS  A  261. 

69.  Post  V.  Williams.  SS  Conn.  147. 

60.  Mosman  v.  Sanford,  62  Conn. 
23. 

61.  Post  V.  Perkins,  87  Conn.  70, 
86  A  762. 

63.    Perry  v.  Pratt,  31  Conn.  438. 

63.    Perry  v.  Pratt,  31  Conn.  438. 

[a]  rinding'  snflbHent  to  sustalu 
deores. — A  finding  by  the  committee 
that  the  boundary  is  not  and  never 
was   lost  or  uncertain  sustains  a 

Judgment  dismissing  the  complaint. 
»08t  V.  PerlElnB,  87^  Coon,  70,  86  A 
762. 

04.  Carney  v.  Wilkinson,  67  Conn. 
345,  36  A  261  (holding  that  the  em- 
ployment of  the  a^nt  and  surveyor 
of  one  of  the  parties  In  the  matter 
vitiates  the  action  of  the  committee 
and  makes  It  necessary  to  set  aside 
its  report). 


Xa  support  of  this  vlsw  it  was 

said:  "It  well  may  be  that  upon  a 
hearing  on  the  allegation  of  the  re- 
monstrance, the  court  might  have 
been  satisfied  and  have  found  that 
the  assistance  of  the  surveyor  had 
no  influence  on  the  Judfrment  of  the 
committee:  whether  such  finding 
would  heal  the  error  is  a  question 
not  before  us.  The  trial  court  has 
held  that  the  law  does  not  regard 
the  Introduction  of  such  interested 
assistance  Into  the  deliberations  of  a 
quasi  jury,  as  legally  improper.  A 
Judgment  whose  validity  depends  on 
the  correctness  of  that  ruling  can- 
not stand.  The  practical  effect  of 
such  a  rule  of  law  would  tend  to 
impair  eonfldence  in  legal  tribunals 


and  to  endanger  the  purity  ^f  trials." 
Carney  v.  wi!" 
348.  86  A  261. 


ilklnson,  67  Conn.  346, 
MoBman  v.  Sanford,  62  Conn. 


66. 

28. 

66.    Code  (1911)  SS  3817,  381S. 
0f.    Oeorela  Talc  Co.  v.  Cohutta 
Talc  Co.,  140  Ga.  245,  247,  78  SE  906. 

68.  Caverly  v.  Stoval!,  143  Ga.  706, 
707,  86  SB  844  (where  It  was  said: 
"Processioners  cannot  change  county 
lines,  any  more  than  they  can  mark 
new  lines  for  the  parties.  But  the 
Isolated  circumstances  that  a  lot  of 
land  has  for  one  of  Its  boundaries  a 
land-lot  line,  which  land-lot  line  is 
also  a  divisional  line  between  count- 
ies, will  not  exclude  it  from  the  oper- 
ation of  our  processioning  laws  [on 
account  of  that  circumstance]'): 
Bowen  v.  Jackson,  101  Ga.  817,  29 
SB  40. 

69.  Rawls  V.  Norvell,  133  Ga.  B74, 
67  SE  187;  Glllls  v.  Taylor,  127  Ga. 
676,  66  SB  992;  Ballard  v.  Haines,  116 


Oa.  847,   42  SB  218;  Crawford 
Wheeler.  Ill  Oa.  870,  8«  SB  9S4. 

TC.  Bradley  v.  Chattanooga  Iron, 
etc^  Co„  144  Ga.  478,  87  SB  46B. 

71.    Civ.  Code  (1911)  1  3817. 

[a]  Vadsr  the  aet  of  Beo.  13,  1871 
(Acts  [1871-1872]  p  28S).  creatlns  a 
board  of  commissioners  of  roads  and 
revenue  for  the  county  of  Floyd  and 
other  counties,  that  board,  and  not 
the  ordinary  of  the  county,  had  au- 
thority .  to  appoint  processioners. 
Bradsn  v.  HuTin.  186  Ok.  868,  72  SB 
842. 

T8.  C^averly  v.  Stovall,  1*4  Oa,  677, 
68  SB  442:  Ballard  v,  Haines,  IIS  Ga. 
847,  42  SB  218. 

73.  Caverly  v.  Stovall,  134  Ga.  677, 
68  SB  442. 

[a]  Fresnmptloa  •«  to  snfietMuiy 
of  appUoation  from  zeoltaL — Where 
processioners  in  their  return  which, 
with  the  plat  of  the  surveyor,  is  flled 
with  the  ordinary,  recite  that  tbey 
were  applied  to  by  an  applicant  to 
trace  to  and  mark  anew  the  lines 
around  a  certain  tract  of  land,  it  will 
be  presumed  that  a  proper  applica- 
tion in  writing  was  made  to  them 
by  the  applicant  before  they  acted  In 
the  premises,  in  the  absence  of  proof 
to  the  contrary.  Caverly  v.  Stovall. 
134  Oa.  677,  68  SB  442. 

74.  Phillips  V.  Chapman,  78  Ga. 
168,  1  SB  427.  And  see  Garrett  v. 
Masaee,  etc..  Lumber  Co.,  184  Ga.  442, 
67  SE  1036  (holding  that,  where  writ- 
ten notice  was  given  of  the  time  fixed 
for  tracing  a  line  by  processioners 
and  the  matter  was  postponed  to  a 
later  day,  verbal  notice  of  the  post- 
ponement given  to  the  interested 
landowners  was  sufficient). 

75.  Braden  v.  Martin,  136  Ga.  868. 
72  SB  342. 


For  later  eaMS.  devalopmeats  and  OhaafW  in  the  law  see  cumulative  Annotations,  same  title,  pave  and  note  namber. 
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sioners.  The  location  of  lines,  not  as  thev  ought 
to  be,  but  as  they  are,  is  to  be  sought  for.™-''  Under 
a  former  statute  it  was  necessary  for  the  proces- 
sioners  and  the  surreyor  to  trace  and  to  mark  anew 
the  lines  around  the  entire  tract  of  the  applicant 
for  processioning  before  the  plat  certified  by  the 
surreyor  and  the  line  so  marked  should  be  prima 
facie  correct,  and  such  plat  should  be  admissible  in 
evidence  without  further  proof.™  The  present  act, 
however,  requires  only  the  line  desired  to  be  estab- 
lished to  be  run  and  marked  anew." 

217]  (b)  "Bespecting  PoBsession"  imder 
Claim  of  Blgbt.  A  former  statute  provided  that 
where  actual  possession  has  been  had  under  a  claim 
of  right  for  more  than  seven  years,  such  claim  and 
the  lines  so  marked  as  not  to  interfere  with  sueh 
possession  should  be  respected.***  Under  this  pro- 
vision, where  one  has  been  in  possession  of  land  for 
more  than  seven  years  under  a  claim  of  right,  such 
claim  should  be  respected  by  the  processi  oners,  even 
though  the  land  so  possessed  should  be  found  to  be 
within  the  original  line  of  the  opposing  party.** 
Kevertheless  the  possession  which  the  commission- 
ers are  required  to  respect  is  a  possession  existing 
at  the  time  the  lines  are  marked;^  and  in  addition 
thereto,  it  must  be  under  a  claim  of  right,  and  a 
possession  by  one  who  has  no  intention  whatever  of 
making  a  claim  of  ownership  resulting  from  such 
possession  is  not  a  posBession  under  a  claim  of 
right." 

218]  (6) 'The  Betum.  The  return  of  the 
processionera  must  be  full  and  complete  and  must 
show  on  its  face  a  complian(ie  with  the  requirements 
of  the  statute."*  The  return  of  the  proeessioners 
and  the  map  of  the  county  surveyor  are  incompetent 
to  establish  the  lines  of  a  small  tract  of  land  within 
a  larger  tract,  where  the  proeessioners  made  a  return 
that  they  had  run  and  marked  lines  around  the 
entire  lai^r  tract,  when  in  fact  they  had  run  lines 
aroond  only  the  smaller  tract,  none  of  the  botmd- 
aries  of  wUch  touched  the  outer  tines  of  the  larger 
tract.*^  A  mere  variance  in  the  initials  of  one  of 
the  proeessioners  as  stated  in  the  application  for 
processioning  from  that  as  stated  in  the  return, 


where  no  point  as  to  the  identity  of  the  person  is 
raised,  does  not  invalidate  the  retum."*  Procession- 
ing proceedings  are  not  inadmissible  on  the  ground 
that  it  was  not  a  processioning  of  the  land  of  the 
applicant,  where  the  return  on  its  face  purported 
to  be  a  processioning  of  the  applicant's  land,  and 
the  face  of  the  proceedings  did  not  £^ow  other- 
wise.*' Amendment  may  be  made  after  protest  is 
filed  to  the  proeesaioner's  retorn  and  durii^  the 
trial  of  the  issue  made  thereon." 

[$  219]  <7)  Seriew  of  Deteimination  of  Pro- 
eessioners—(a)  The  Protest.  The  statutes  make 
provision  for  owners  of  adjoining  lands  who  may  * 
be  dissatisfied  with  the  lines  as  run  and  marked  by 
the  processionera  and  surveyor  to  file  a  petition 
with  the  ordinary  within  a  designated  time  after 
the  proeessioners  have  filed  their  returns,  specifyiiu^ 
the  lines  objected  to  and  the  true  lines  claimed.^ 
The  term  "owners  of  adjoining  lands"  includes  one 
who  has  had  a  dividing  line  run  between  his  own 
land  and  that  of  another."  No  protest  can  be  made 
under  this  provision  until  a  line  is  run  and  marked 
by  the  proeessioners,  and  without  sueh  protest  duly 
made  there  is  no  authority  of  law  for  returning  the 
papers  to  the  superior  court,  or  for  any  trial  in 
that  court  touching  the  action  of  the  proeessioners. 
The  consent  of  the  parties  will  not  dispense  with  an 
actual  running  and  marking  of  the  line.**  This 
statute  is  not  complied  with  by  filing  such  a  pro- 
test with  the  clerk  of  the  superior  court,  althot^h 
the  ordinary  may  have  told  the  dissatisfied  land- 
owner to  file  it  with  the  clerk,  if  he,  the  ordinary, 
should  be  busy  in  connection  with  the  road  work 
of  the  county."  Where  a  protest  is  filed  to  the 
return  of  proeessioners,  it  is  unnecessary  that  the 
ordinary  should  make  any  written  report  of  the 
transmission  of  the  papers  to.  the  clerk  of  the  supe- 
rior court;  it  is  only  necessary  that  he  perform 
the  physical  act  of  such  transmission,  and  the  pre- 
sumption is  that  he  did  his  duty  in  respect  thereto." 
No  traverse  of  a  protest  to  the  return  of  proces> 
sionero  is  necessary  to  put  in  issue  the  all^ations 
of  the  various  grounds  thereof."  The  issue  formed 
by  a  protest  is  one  of  boundary  and  not  of  title,** 

to  show  that  the  owner  waa  in  fact 
present  on  the  day  flrst  set  when  the 
poBtponemetit  was  made,  end  waa 
also  present  when  the  work  besan. 
was  admtselDle  to  show  his  notice. 
Oarrett  v.  Massee,  etc,  Lumber  Co., 
134  Oa.  442,  <7  SB  lOSS. 

[b]  raimre  to  show  appUoatloa  for 
proeeBSioiilBf>— Processioning:  pro- 
ceedings do  not  show  on  their  face 
that  they  were  Inadmissible  In  evi- 
dence, because  not  accompanied  by 
the  application  for  processioning, 
where  they  recited  that  It  had  been 
applied  for  and  that  the  proeession- 
ers had  acted.  Bradley  v.  Chat- 
tanoqea  Iron,  etc,  Co.,  114  Oa.  478. 
87  46G. 

8S.  Bradley  v.  ChiCttanoosa  Iron, 
etc.,  Co..  144  Ga.  478,  87  SEl«5. 

se.  Thornton  v.  Hitchcock.  139  Ga. 
749.  78  SE  179. 

87.  Bradley  v.  Chattanooga  Iron, 
etc,  Co.,  144  Qa.  478,  87  SB  48E. 

88.  Thornton  v.  Hitchcock,  189  Ga. 
749.  78  SE  179. 

88.    Oa.  Sees.  U  (1901)  p  39. 

90.  Miller  V.  Medlook.  68  Oa.  82t. 

91.  Amos  T.  Parker.  88  Ga.  764.  It 
SE  200. 

98.    Moore  v.  Hood,  181  Ga.  479,  62 

SE  686. 

93.  Norman  v.  Perkins,  131  Ga.  74, 
61  SE  1042;  Norman  v.  Smith,  131 
Ga.  69.  61  SB  1039. 

94.  Braden  v.  Martin,  136  Ga.  868, 
72  SE  342. 

95.  Georgfla-  Talc  Co.  v.  Cohutta 
Talc  Co.,  140  Oa.  Z4S,  78  BB  fttik  I 
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TS-TT.  Boyce  v.  Cook,  140  Ga,  880, 
71  SE  1067;  wheeler  v.  Thomas,  189 
Ga  G98.  77  SE  817;  Walker  v.  Boyer, 
ni  Ga.  800,  48  SE  916;  Riddle  v. 
Sheppard,  119  Ga.  930,  47  SE  201; 
Bowen  V.  Jackson.  101  Ga.  817,  29  SE 
*<i:  Amos  V.  Parker,  88  Ga.  754,  16 
8E  209;  Christian  v.  Weaver,  79  Ga. 
406,  7  SE  261. 

"To  ascertain  and  fli  new  lines  Is 
not  within  the  power  or  functions  of 
proeessioners.  Their  vocation  Is  to 
nin  and  mark  lines  which  at  some 
previous  time  were  located  and  es- 
UbUahed.  They  seek  and  find  lines 
aireedy  extstinc,  but  cannot  brlnr 
Into  existence  any  which  have  not 
iMen  before  deslrnated  on  the  sur- 
(am  of  the  earth?*-  Anioa  r.  Parker, 
IS  Oa.  7i4,  TBS.  16  SB  200. 

n.  Olllls  V.  Taylor,  127  Oa.  676, 
|«  SB  992;  Martin  v.  Cauthen,  77  Ga. 
1*1;  Rattaree  v.  Morrow.  71  Ga.  628. 

n.  amis  v.  Taylor,  127  Ga.  676, 
U  SB  992. 

BO.   Civ.  Code  (1896)  I  3248. 

Bl.  Bowen  v.  Jackson,  101  Ga.  817, 
a  SB  40. 

[B]  Aeoordlafly  an  instruction  In 
processioning  proceedings  that,  if  the 
Protestant  had  exclusive  and  continu- 
ous possession  to  the  true  line  for 
seven  years  and  had  It  until  the  line 
was  run  by  the  proeessioners,  they 
could  not  interfere  with  that  line 
was  erroneous,  because  of  the  words 
^rne  line"  as  quallfylnK  Civ.  Code 
[1S951  )  3248  providing  Uiat,  where 
actual  possesofon  has  been  bad  un- 


der a  claim  of  right  for  more  than 
seven  years,  lines  shall  be  bo  marked 
in  processioning  proceedings  as  not 
to  Interfere  therewith.  Williams  v. 
Glddens,  132  Oa.  842,  64  SE  64. 

88.  Riddle  v.  Sheppard,  11»  Ga. 
980,  47  SE  201  (where  It  was  said: 
"This  Is  clearly  inferable  from  the 
concluding  words  of  the  section, — 
'and  the  Tines  so  marked  as  not  to 
Interfere  with  such  possession'  ">. 
See  also  Bowen  v.  Jackson,  101  Ga. 
817,  29  SE  40;  Amos  v.  Parker,  88 
Ga.  764,  16  SE  ZOO  (both  recognizing 
the  rule). 

83.  Riddle  V.  Sheppard,  119  Ga  930, 
933,  47  SE  201  (where  it  was  further 
said:  "It  Is  not  actual  possession 
alone  that  the  proeessioners  are 
bound  to  respect,  but  It  Is  actual  pos- 
session accompanied  with  a  claim  of 
ownership;  and  when  It  appears  to 
thftm  that  one  having  a  mere  naked 
possession  Is  not  asserting  owner- 
ship, the  possession  Is  not  of  that 
character  which  the  law  requires 
them  to  respect  In  marking  the 
lines")- 

84.  Watson  v.  Bishop,  69  Ga.  Bl. 
See  also  Rattaree  v.  Morrow,  71  Ga. 
528  (recoKnlzIng  the  rule). 

[a]  lUlnre  to  show  notloe  of 
postpoaement. — The  proceedings  will 
not  necessarily  be  void  because  of  the 
failure  of  the  report  to  show  on  its 
face  that  an  owner  of  abutting  land 
was  notified  of  the  day  to  which  the 
processioning  of  the  land  was  post- 
poned, because  verbal  notice  of  post- 
ponement Is  sufRclent;  and  evidence 
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and  on  this  issue  the  burden  is  on  the  applieant  to 
make  out  a  prima  facie  case.^ 

220]  (b)  Jurisdiction.  Jurisdiction  to  re- 
view processioning  proceedings  is  vested  in  the 
superior  court.*^  Where  no  boundary  line  had  been 
located  or  established  between  adjoining  property 
owners,  the  running  and  marking  of  a  line  by  pro- 
cessioners  was  without  authority  of  law;  and  hence 
the  superior  court  had  no  jurisdiction  over  a  ease 
made  by  the  filing  of  a  protest  by  one  of  the  parties 
to  the  return  of  the  processioners."^ 

[$  221]  (c)  Hearing  and  Determinatioii— aa. 
In  General.  On  protest  being  filed,  the  ordinary  is 
required  to  return  all  the  papers  with  the  protest 
to  the  clerk  of  the  superior  court ;  and  it  is  the  duty 
of  the  clerk  to  enter  the  same  on  the  issue  docket 
to  be  tried  in  the  same  manner  and  imder  the  same 
rules  as  in  other  cases.^  A  demurrer .  on  the 
ground  that  the  plat  did  not  show  what  portions  of 
the  land,  if  any,  traversed  by  the  line  reported  by 
the  processioners  to  be  the  correct  line,  were  in  ac- 
tual possession  of  plaintiffs  or  defendant,  or  that 
the  fields  traversed  by  said  line,  if  any,  were  under 
fence  and  actually  occupied  by  plaintiffs  or  defend- 
ant, does  not  lie.  A  refusal  to  exclude  the  return 
of  the  processioners  from  evidence,  on  the  ground 
that  the  protestant  exhibited  a  notice  served  on  him 
in  which  the  processioners  were  described  aa  being 
of  ' '  the  1146tfa  district, ' '  while  it  appeared  from  the 
return  that  they  were  of  the  "114Gth  district  origi- 
nally, now  the  1642nd,"  is  not  error,  no  point  being 
made  of  their  authority  to  act.''  Introduction  by 
plaintiff  of  the  petition  to  the  processioners,  with 
all  entries  thereon,  including  the  affidavit  as  to  ser- 
vice on  the  adjoimng  landowners,  the  retom  of  the 


processioners  and  ttie  surveyor's  plat,  make  out  a 
prima  fade  ease.'  But  this  is  the  extent  of  the 
weight  to  which  they  are  entitled,*  although,  where 
the  report  is  confirmed  by  the  court,  the  parties  are 
of  course  concluded,"  and  the  protestant  cannot 
thereafter  dispute  the  line  marked  as  the  true  Une.* 
Where  a  protest  set  up  that  part  of  a  Une  as  run 
by  processionera  had  passed  through  land  in  pos- 
session of  protestant  for  more  than  seven  years 
under  claim  of  right,  the  court  properly  instructed 
that,  if  such  was  the  case,  protestant  must  prevail 
as  to  that  part  of  the  line,  and  that  as  to  the  re- 
mainder, the  verdict  should  be  according  to  whether 
the  line  run  by  the  processioners  or  that  claimed  by 
protestant  was  the  true  Une.^  The  rules  applicable 
to  the  directing  of  verdicts*  and  the  granting  of 
new  trials"  in  civil  actions  generally  apply.  Where 
on  the  trial  of  an  issue  made  by  the  protestants  to 
the  processioner's  return,  the  evidence  shows  con- 
clusively that  the  processioners  did  not  follow  the 
statutory  requirements  in  fixing  the  boundaries,  a 
verdict  in  favor  of  the  applicants,  based  on  such 
proceedings,  is  contrary  to  law,  uid  t^ould  be  set 
aside.  ^* 

22?]  bb.  Bight  To  Open  and  Close.  Where 
evidence  is  introduced  on  both  sides,  the  applicant 
for  the  proceedings  is  entitled  to  open  and  close, 
although  he  may  introduce  in  evidence  the  entire 
proceedings  duly  returned,  and  thus  make  out  a 
prima  facie  ease." 

223]  cc.  DismissaL  A  processioning  proceed- 
ing for  the  location  of  a  disputed  boundary  hne  may 
be  dismissed  for  irregularities  and  defects  on  its 
face,  just  as  any  other  legal  proceedings  may  be  dis- 
missed.^'  And  on  dismissal,  the  court  cannot  refer 


S6.  Oeorala  Talc  Co.  v.  Cohutta 
Talc  Co.,  14Q  Ga.  246.  78  SE3  906. 

•7.    Oa.  Seas.  L.  (1901)  p  39. 

W.  Walker  v.  Boyer,  121  Oa.  ZOO, 
48  SB  016:  Crawford  v.  Wheeler,  111 
Ga.  870.  38  SB  954. 

99.    Oa.  Sees.  L.  (1901)  p  39. 

1.  Norman  v.  Perkins,  131  Oa.  74. 
61  SB  1042:  Norman  v.  Smith,  181  Ga. 
69.  61  SB  1039. 

8.  Stewart  V,  Jackson,  144  Oa,  601, 
87  SB  656. 

8>  Castleberry  v.  Parrlsh,  136  Oa. 
627.  69  SB  817;  Chlsm  v.  Wtlkeraon, 
134  Oa.  636.  68  SB  426.  See  also 
Aurueta  Wzictaxy  v.  Burns,  72  Ga. 
217,  53  AmR  8SS  (reco^ldng  the 
rule). 

4.  Howlanfl  v.  Brown,  92  Ga.  518, 
17  SB  806. 

5.  Howland  v.  Brown,  92  Oo.  61S, 
17  SB  806. 

6.  Stovall  V.  C:averly,  139  Ga.  248, 
77  SB  29  (holding  that  any  Invasion 
thereafter  across  the  line  constitutes 
a  trespass). 

7.  Stewart  v.  Jackson,  144  Ga. 
601,  87  SB  656. 

8.  See  Trial  [88  C^ye  p  1S«S  et 
sea]. 

[a]  Olrcwnstanon  xaAmt  which 
oonrt  not  anthozissA  to  dlzMt  ver- 
dlot. — (1)  Where  in  proceedings  for 
the  processioning  of  a  boundary,  the 
evidence  was  such  as  to  make  it  a 
question  for  the  Jury  to  decide 
whether  the  line  reported  by  the 
processioners  as  the  true  line  was 
the  true  line  between  the  parties,  and 
there  was  evidence  that  the  line 
claimed  by  defendant  to  be  the  true 
line  had  been  in  existence  for  more 
than  seven  years,  but  there  was  no 
evidence  conclusively  showing  that 

filalntlffs,  or  any  one  under  whom 
hey  claimed,  ever  knew  of  the  exist- 
ence of  such  line,  It  was  error  to 
direct  a  verdict  for  defendant.  Nor- 
man V.  Perkins,  131  Ga.  74,  61  SB 
1042;  Norman  v.  Smith,  131  Ga.  69, 
61  SB  1039.  (2)  Where  the  superior 
court  had  no  Jurisdiction  of  a  pro- 


ceeding estaUlahlnK  the  boundary 
between  adJolnlnK  utnds  by  proces- 
sioners, the  direction  of  a  verdict  was 
erroneous.  Walker  v,  Boyer,  121  Ga. 
800,  48  SB  916. 
9.   See  New  Trial  129  Cyc  707  et 


sey].. 


.a]  Vaeta  waRaatlaff  Mflual  «f 
new  trial. — The  only  issue  raised  to 
the  return  of  proeessfoners  belnc 
whether  a  line  run  by  them  was  the 
true,  original  land  line,  and  the  evi- 
dence being  amply  sumcient  to  au- 
thorize a  finding  In  the  affirmative, 
the  refusal  of  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary 
to  the  law  and  the  evidence,  was  not 
error.  Whitehurst  v.  Hathorn,  128 
Oa.  406,  67  SB  682. 

[b]  raots  held  to  coasUtata 
ground  for  new  trial. — Where  the  un- 
disputed evidence  showing  that  the 
protestant  had  for  more  than  seven 
years  been  In  the  actual  possession 
of  the  tract  bounded  by  the  lines 
claimed  by  him  under  a  claim  of 
right,  a  verdict  in  favor  of  the  ap- 
plicant was  contrary  to  law  and  the 
evidence  and  should  have  been  set 
aside  on  motion  for  a  new  trial. 
Robson  V.  Shelnutt,  122  Oa,  822,  60 
SB  91.  And  see  Bowen  v,  Jackson, 
101  Ga.  817,  29  SB  40. 

10.  Langley  v.  Woodruff,  144  Ga. 
702.  87  SE  1054;  Bradley  v.  Chat- 
tanooga Iron,  etc.,  Co.,  144  Qa.  478, 
87  SB  465;  Cartlertge  v.  Seago.  141 
Ga.  113,  80  SB  290;  Boyce  v.  Cook, 
140  Ga.  360.  78  SB  1067;  Robson  v. 
Shelnutt.  122  Oa.  822,  60  SB  91: 
Bowen  v.  Jackson,  101  Ga.  817,  29 
SB  40. 

[a]    AppUoatloBS     of  rnls. — (1) 

Where  the  processioners  Ignore  the 
claims  of  both  sides  as  to  the  actual 
location  of  the  line  and  seek  merely 
to  discover  an  original  line,  the  ver- 
dict sustaining  It  against  protest 
against  the  return  should  be  set 
aside.  Langley  v.  Woodruff,  144  Ga. 
702,  87  SE  1054;  Boyce  v.  Cook,  140 
Ga.  360,  78  SB  1067;  Bowen  v.  Jack- 


son. 101  Oa.  817,  29  SB  40.  (8) 
Where,  on  trial  of  a  protest  to  the 
return  of  the  processioners,  the  evi- 
dence ot  -the  surveyor  waa  that  he 
had  located  the  lines  under  a  plat  by 
a  former  surveyor  and  had  paid  no 
attentioD  to  who  was  In  possession, 
and  all  evidence  of  the  protestant 
showed  that  she  and  her  tenant  In 
common  had  been  in  posaesalon  un- 
der color  of  title  for  more  than 
twenty-four  years,  a  verdict  for  the 
appllcanta  was  contrary  to  the  evi- 
dence and  to  Civ.  Code  (1910)  S  3821. 
providing  that  boundaries  may  be  es- 
tablished by  actual  possession  under 
claim  of  title  for  more  than  seven 
years.  Cartledge  v.  Seago,  141  Oa. 
113,  80  SB  290. 

11.  Chlsm  v.  Wllkeraon,  184  Ga. 
636,  68  SE  425;  Rattaree  v.  Morrow, 
71  Ga.  628. 

12.  See  cases  Infra  this  note. 

[a]  Oroands  fov  dismissal  Iteld 
snaolent.»(l)  Where,  In  proceedings 
to  procession  land,  there  was  no  writ- 
ten application,  as  required. by  Civ. 
Code  5  3244,  a  motion  to  dismiss  the 
case  because  of  the  "insufflciency  of 
the      proceedings"      was  properly 

f ranted.  Ballard  v.  Haines,  HE  Oa. 
47,  42  SB  218.  (2)  Where  the  re- 
turn of  the  processioners  and  the 
plat,  with  the  certificate  of  the  sur- 
veyor thereto,  does  not  definitely  lo- 
cate the  tract  of  land  around  which 
lines  were  alleged  to  have  been  traced 
and  marked,  as  required  by  statute, 
the  proceedings  should  be  dismissed. 
Rawls  v.  Nowell,  138  Ga.  874.  67  SE 
187;  Crawford  v.  Wheeler,  111  Oa. 
870;  36  SB  964;  Amos  V.  Parker,  88  Ga. 
754,  16  SB  200.  (3)  This  requirement 
has  been  somewhat  modlfled  by  Acts 
(1901)  p  39.  Gillls  V.  Taylor.  127  Qa. . 
676,  66  SB  992.  See  also  Parrlsh  v. 
O'Neal,  140  Ga.  44,  78  SE  420.  (4) 
Where  It  was  admitted,  on  the  trial 
of  an  Issue  formed  on  a  protest  to  the 
return  of  processioners,  that  they  un- 
dertook to  mark  a  line  where  there 
had  never  been  a  line  of  any  char- 
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the  case  back  to  the  prooessioners  for  -another  sur- 
vey, but  must  make  an  order  dismisailfif  the  whole 
proceedings.^^  However,  it  has  been  held  that, 
where  a  motion  is  made  to  dismiss  the  return  of 
processioners  because  of  incompleteness  and  non- 
compliance with  the  statute,  it  is  competent  to  allow 
the  processioners  who  are  in  office  at  the  time  to 
amend  their  return,  and  if  the  deficiency  is  pointed 
out  in  the  motion  or  cured  by  the  amendment  the 
motion  is  properly  denied." 

224]  d.  In  nUnois— (1)  Introdnctory  Stote- 
ment.  The  statutes  of  this  state  contain  provisions 
for  the  peTpetnation  of  testimony  in  regard  to 
boundaries  by  a  commissioner  appointed  by  the  cir- 
cuit court  of  the  county,  who  is  authorized  to  take, 
certify,  return,  and  record  the  testimony  of  all  per- 
sons interested  in  the  boundaries  in  question.^"  The 
object  sought  to  be  accomplished  by  the  act  is  the 
prevention  of  future  disputes  and  litigation  by  the 
definite  ascertainment  of  land  boundaries,  while  the 
evidence  on  which  they  may  depend  is  yet  compar- 
atively certain  and  attainable.^'  The  proceeding  is 
limited  to  lands  of  the  county  where  the  court  tak- 
ing jurisdiction  ia  held,  and  in  which  all  the  parties 
to  be  affected  reside.^^ 

H  225]  (2)  OonstitntionaUty  of  Statutes.  In- 
asmuch as  the  rights  of  parties  to  trial  by  court  and 
jury,  according  to  the  usual  coarse  of  law,  are  se- 
cured by  the  statute,  it  is  not  unconstitutional.^' 

226]  (3)  Notice  of  Application  for  Oommlft- 
tion.  The  statute  requires  the  service  on  defendant 
of  a  notice  of  the  application  for  a  commission  to 
ascertain  and  establii^  lines  and  comers,  and  this 
notice,  it  is  said,  must  be  r^arded  as  the  original 
process  to  bring  defendant  into  court."  Snch 
notice  cannot  be  served  by  the  petitioner,  and  if  so 
served,  the  court  acquires  no  jurisdiction  over  de- 
fendant.^  And  inasmuch  as  defendant  is  entitled 

Townaend 


tcter,  and  the  real  controversy  wa» 
whether  the  dividing  line  between 
the  adjacent  owners  waB  the  high 
vater  mark  or  thread  of  a  creek.  It 
was  not  error  to  dismiss  the  proceed- 
ing for  want  of  jurisdiction  over  the 
subject  matter.  Wheeler  v.  Thomas. 
139  Ga.  598,.  77  SE  817. 

[b]  aronaOa  held  tasnaeteat  for 
«ml— M. — (1>  While  It  Is  proper 
that  proceastonera  file  with  the  ordl- 
narr  the  application  for  the  remark- 
ing of  boanoarlee,  together  with  their 
report  and  the  plat  of  the  surveyor, 
a  failure  to  do  so  is  not  ground  for 
the  dismissal  of  the  proceedings. 
Caverly  v.  Stovall.  134  Oa.  677,  68 
SE  442.  (2)  And  where  the  peti- 
tioner's evidence  In  proceaalonlng 
proceedings  did  not  show  that  the 
processlonerB  had  run  and  marked  a 
line  between  the  lands  of  the  appli- 
cants and  the  protestant,  and  no  line 
had  been  previously  established,  pro- 
testant's  motion  to  dismiss  because 
th«  processioners  had  run  and  marked 
a  new  line  was  properly  denied.  Wil- 
liams T.  Olddens.  1»  Ga.  842,  64  SB 

is.  Rawla  V.  Nowell.  138  Ga.  874, 
(7  SE  187.  And  see  Crawford  v. 
Wheeler,  111  Ga.  870,  36  SB  9B4; 
Amos  V.  Parker,  88  Ga.  7B4,  18  SB 

m. 

1*.  Thornton  v.  Hltcbcock.  139  Ga. 
T49.  78  SE  179. 

18.  111.  Rev.  St  (1912)  p  1162  j  39. 
And  see  cases  Infra  this  section  and 
H  :Z5-232. 

16.  Townsend  v.  RadclifFe,  83 
111.  9. 

17.  Tallon  v.  Schempf,  67  111.  472 
(where  the  court  said:  "When  the 
disputed  line  Is  between  lands  situ- 

In  dilTerent  counties,  and  the 
owners  reside  In  different  counties, 
the  court  haa  no  Juriadibtlon  under 
such  act  to  appoint  a  commiaslon  of 
surveyors    and    establish    the  true 


18. 

111.  9. 

19.    Lee  V.  Pox,  89  111.  226. 

[a]  Bffeot  of  repeal  of  statate^ 

A  repeal  of  the  statute  for  estab- 
lishing lost  and  disputed  corners 
and  lines  baa  no  application  to  a 
case  pending  at  the  time  of  the  re- 

geal,  where  defendant  has  not  been 
rought  Into  court  by  the  service  of 
notice,  or  when  the  service  la  a  nul- 
lity. Under  these  circumstances 
there  Is  no  suit  pending  to  be  saved 
from  the  effect  of  the  repeal.  Lee 
V.  Pox,  89  111.  226. 

[b]  Vottoe  by  pabllestloii,. — No- 
tice of  the  application  for  the  ap- 
pointment of  a  commisalon  of  sur- 
veyors cannot  be  published  unless 
two  things  concur:  (a)  The  owners 
of  lands  adjacent  to  that  of  the  peti- 
tioners must  reside  In  the  county 
in  which  the  lands  to  be  affected  lie; 
and  (b)  the  names  of  such  owners 
must  be  unknown.  TiJIon  V. 
Schempf,  67  111.  472. 

ao.  Lee  V.  Fox,  89  111.  226;  Tal- 
lon V.  Schempf,  67  111.  472. 

ai.    Lee  V.  Fox.  89  111.  226. 

as.    Irvln  V.  Rotramel,  68  111.  11. 

as.    Harrah  v.  Conley,  82  111.  48. 

94.   Harrah  v.  Conley.  82  III.  48. 

as.    Harrah  v.  Conley,  82  111.  48. 

36.  Townsend  v.  Radcllffe,  63 
111.  9. 

77.  'UcNell  V.  Allen,  271  111.  178, 
110  NB  887:  Schrader  v.  Kehr,  284 
III.  20B,  84  NB  880:  Krause  v.  Nolte, 
217  111.  298,  75  NB  882.  3  AnnCaa 
1061:  Paucher  v.  Tutewlller,  76  111. 
194  (where  It  was  said  that  the  com- 
mission has  no  power  to  establish  a 
line  of  its  own,  irrespective  of  the 
line  established  by  the  government); 
Allmon  v.  Stevens,  68  111,  89;  Irvln 
v.  Rotramel.  68  111.  11;  Marts  v. 
WiUIams,  67  111.  306;  Burns  v.  Kim- 
baer,  176  111.  A.  615. 

"The  proceeding  is  not  one  for  the 
purpose  of  establishing  the  title  of 


to  service  of  notice  before  the  petition  is  filed,  in 
order  that  he  may  have  an  opportunity  to  answer 
the  same  and  to  contest  every  step  in  the  case,  the 
service  of  a  sci.  fa.  on  him  after  the  survey  has  been 
made  and  reported  and  before  final  decree  is  not 
BufBcient  to  give  the  court  jurisdiction  to  enter  an 
order  coufinmng  the  report. 

227 J  (4)  Parties.  Where,  in  establishing  a 
disputed  line,  parties  other  than  the  petitioner  and 
defendant  are  interested,  they  are  properly  made 
parties  to  the  proceeding,  in  order  to  avoid  further 
litigation  by  a  final  adjudication  on  the  rights  of  all 
interested  parties.^ 

228]  (6)  Pleadings.  In  a  proceeding  under 
the  statute  to  permanently  locate  a  disputed  line  or 
comer,  an  answer  may  be  interposed  as  in  any  other 
case.^  An  answer  is  proper  where  defendants  seek 
to  deny  that  the  comer  is  lost  or  in  dispute,^  and 
where  an  answer  of  this  character  is  filed,  it  is  error 
to  default  defendants  and  to  appoint  a  commission.''^ 

229}  (6)  Notice  of  Proceedings  of  Oommis- 
sioners.  Notice  to  the  parties  of  the  time  and  place 
where  the  commissioners  are  required  to  take  the 
testimony  is  not  required  by  statute." 

230j  (7)  Powers  and  Dnties  of  Oommis- 
sionerg.   The  duty  of  the  commissioners,  when  ap- 

Eoiuted,  is  simply  to  reestablish  lost  comers  and 
oundaries;  to  make  them  in  the  same  places  and  at 
the  same  distances  as  they  had  originally  been  estab- 
lished by  the  government  surveyors,  without  r^ard 
to  any  mistake  they  may  think  was  made  in  the 
original  survey.'^  They  cannot  disregard  recognized 
government  comers  still  standing  in  the  same  town- 
ship, and  as  section  lines  are  frequently  deflected, 
the  tme  comers  must  be  tested  by  east  and  west 
distances  from  them  as  well  as  by  north  and  south 
distances  as  given  in  the  original  field  notes.^  In 
establishing  the  line  between  the  east  and  west  half 

£or- 
ich 


V.     Rad^fCe,  63 


the  parties  to  any  portion  or 
tlons  of  the  property,  as  to 
boundary  line 


is  to  be  restored. 
Bstabllshlng  a  title  fs  an  entirely 
different  matter  from  re-establishing 
and  restoring  lost  corners  or  dls- 

futed  boundaries."  Krause  v.  Nolte, 
17  111.  298,  304,  75  NB  S62,  3 
AnnCas  1061  [quot  with  appr 
Schrader  v.  Kehr,  284  111.  206,  Sit, 
84  NB  880]. 

[a]  It  la  lupentlTe  oa  the  oom- 
muMloners  to  be  giUAed  by  the  orlc- 
Inal  oomers,  mm  made  by  tlM  fforsna- 
nent  ■nrveyors,  and  by  the  field 
notes  returned  by  them.  Marts  t. 
Williams,  67  111.  808. 

[b]  OonatmotlOB  of  order  of 
oonrfe. — Where  the  cotjrt.  In  order- 
ing a  survey,  described  the  dlaputed 
line  which  was  a  aectlon  line  as  com- 
mencing at  a  certain  corner  of  a 
quarter  section  and  ending  at  a  cor- 
ner of  another  quarter  section,  this 
did  not  fix  the  line  for  the  survey- 
ors, but  they  were  to  And  where  such 
comers  were.  Under  such  an  order 
the  surveyors  were  at  liberty  to 
survey  whatever  lines  might  be  nec- 
essary in  order  to  And  and  establish 
the  true  line  of  the  one  In  dispute. 
Faucher  v.  Tutewlller,  76  111.  194. 

[c]  BanaUsiag  dlstanoe  between, 
■eotlon  oomers^Where  a  decree  re- 
quired commissioners  to  survey  the 
exterior  llnea  of  a  township  having 
a  large  excess,  and  provided  that 
where  corners  for  sections  were  not 
found,  to  equalize  the  distance  be- 
tween section  corners,  they  might 
adopt  one  of  these  lines,  and  then  run 
from  them  to  corresponding  lines  on 


was  held  that  the  decree  was  com- 
illed  with  by  running  direct  and  not 


the  opposite  aide  of  the  township,  It 

he" "  " 

deflected  lines,  although  the  latter 
might  have  produced  a  more  accu- 
rate pro  rata  dlatrlbutlon  of  the  sur- 
plus. Colvln  V.  Fell,  40  111.  418. 
as.    Marts  v.  Wllllai|i8,>6X  ^M-  3< 
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of  a  quarter  eection  in  dispute,  the  commissioners 
should  not  Btart  from  a  disputed  comer.  They 
should  first  establish  the  exterior  lines  and  comers 
of  the  section  according  to  the  government  surveys 
and  field  notes,  and  this  can  be  done  only  by  refer- 
ring to  the  original  government  comers  and  monu- 
ments which  have  been  in  existence  for  over  twenty 
^ears,  and  which  have  been  recc^nized  by  the  ad- 
joining proprietors  as  original  government  comers." 
The  commissioners  have  power,  not  merely  to  make 
a  survey  and  plat  and  to  report  them  to  the  court, 
but  also  to  administer  oaths  and  to  take  testimony 
as  to  monuments  and  comers,  or  to  ask  the  ree<^ni- 
tion  by  the  adjacent  proprietors  of  certain  objects 
as  government  monuments,  and  to  ineotporate  this 
evidence  in  their  report.** 

231]  (8)  Hearhig  and  Determinition  W 
Oonrt.  If  no  objections  are  made  to  the  report,  the 
court  may  enter  an  order  of  approval,  inasmuch  as 
the  parties  who  have  had  due  notice  will  be  pre- 
sumed to  acquiesce  in  its  correctness.''^  And  when 
confirmed  by  the  court;  the  report  is  final  and  eon- 
elnsive  between  the  parties  and  their  privies,  and 
cannot  be  questioned  collaterally.   It  fixes  the  dis- 

fnted  boundaries  permanently  and  mialterably.'^ 
lut  on  objections  made  to  the  report  denying  its 
correctness,  an  issue  of  facts  is  formed  on  which 
any  party  to  the  record  is  entitled  to  a  trial  by 
jury,*'  and  it  is  error  to  dispose  of  the  case  without 
first  hearing  and  deciding  all  the  objections  pre- 
sented.^ Whether  the  trial  is  before  court  or  jury, 
a  report  of  the  commissioners  can  be  received  in 
«videnee  only  in  connection  with  it  and  as  a  part  of 
the  testimony  given  by  one  or  all  of  them  as  wit- 
nesses.** On  objections  being  filed  to  the  report, 
the  eoort  is  empowered  to  hear  and  determine  the 
objections  and  to  enter  an  order  or  ju^ment  ap- 
proving or  rejecting,  or  modifying  and  amending 
iha  report,  according  to  the  rights  and  interests  of 
the  parties,  or  it  may  refer  the  same  back  to  the 
commission  for  correction  and  survey,  in  conformity 
-with  the  judgment  of  the  court,  or  for  good  reason 
it  may  set  aside  the  commission  and  appoint  a  new 
one  wbieh  shall  proceed  de  novo  to  surrey  and  de- 

89.  Irvin  V.  Rotramel.  99  111.  11 
<wher«  It  wu  further  said  that  from 
th«  lines  and  corners  of  the  section, 
by  the  dividing  distance  according 
to  the  Kev«rnnient  field  notee,  the 
interior  comers  and  lines  can  be 
readily  eatmbltshed). 

ao.  Townaend  v.  Radclltre,  8S 
ni.  9. 

3X<   Townaend    v.    RadoUffe,  43 

m.  9. 

30.  Rich  V.  Naffslcer.  248  IlL  46S, 
94  NB  1:  Ellis  V.  Whan,  91  111.  77. 
79  (Where  the  court  said:  "Public 
policy  and  the  security  of  persona  In 
the  enjoyment  of  their  rights,  alike 
require  that  litigation  should  have 
an  end,,  and  where  there  la  a  final 
Jiidgrment,  that  must  conclude  all 
further  contest  between  the  parties 
and  their  privies,  as  to  the  matter 
Involved"), 

33.  Athlns  V.  Huston,  106  111.  492; 
Huston  V.  Atkins,  74  111.  474;  "Town- 
send  V.  Radcllffe,  68  111.  9. 

34.  Tallon  v.  Schempf,  67  IlL  472. 

35.  Townsend    v.    RadcUffe,  61 
111.  9. 

[a]  Snolt  report  luui  no  ottoSal 
■aaoilty,  but  must  stand  or  fall  on 
the  testimony  of  the  persons  who 
made  It,  in  connection  with  all  the 
other  evidence  In  the  case.  Town- 
send  V.  Radcllfte.  63  IlL  9. 

36.  Atkins  v.  Huston,  106  111.  492. 

37.  Atkins  v.  Huston.  106  111.  492. 
[a]    Where  objsotloiis  are  filed  to 

tlie  report  of  the  seecmd  conunlnslon, 
it  la  error  to  admit  In  evidence  the 


termine  the'bonndaries  and  comers  of  the  land  in 
question.''  ^^d  when  a  new  commission  is  ap- 
pointed, all  things  done  under  the  first  commission 
are  of  no  effect."  A  decree  approving  the  report  of 
the  eommissioners  does  not  i^eet  the  title.  The 
decree  merely  establishes  the  comers  and  fixes  the 
line,  but  as  to  these  matters  it  is  conclusive." 

232]  <9)  Costs.  The  costs  must  be  appor- 
tioned among  all  the  parties  according  to  their  sev- 
eral interests.  It  is  error  to  require  one  of  them  to 
pay  all  the  costs  of  a  particular  survey."  Where  a 
proceeding  for  settling  a  disputed  line  was  com- 
menced against  several  defendants,  and  the  court 
found  that  only  two  of  them  were  interested  in  the 
line,  it  was  proper  to  enter  judgment  for  costs 
against  those  two  alone.*" 

[$  233]  e.  In  Iow»— (1)  Introductory  State- 
ment. In  this  state  the  statutes  provide  that  the 
court  in  whieh  an  action  is  brought  to  determine 
and  to  establish  lost,  destroyed,  or  disputed  comers 
and  boundaries  shall  appoint  a  commission  of  one 
or  more  disinterested  surveyors  who  shall,  at  a  date 
and  place  fixed  by  the  court  in  the  order  of  appoint- 
ment, proceed  to  locate  thk  lost,  destroyed,  or  dis- 
puted comers  and  boundaries.^  Where  division 
lines  between  adjoining  owners  of  lands  are  in  dis- 
pute, proceedings  may  be  instituted  by  any  such 
owner  to  have  the  same  established,  even  though  the 
lines  have  been  previously  fixed  by  the  county  sur- 
veyor." And  it  is  not  material  that  the  adjacent 
tract  of  land  to  be  affected  lies  in  another  county, 
and  that  the  line  which  it  is  soi^ht  to  have  changed 
is  the  boundary  line  between  the  counties.**  City 
lots  arc  also  "lands"  within  the  statute  which  is 
not  limited  to  countrjr  lands.**  The  deeimons,  how- 
ever, are  very  conflicting  as  to  the  exact  purpose  of 
these  provisions  and  the  matters  whidi  may  be 
determined  in  proceedings  brought  thereunder.  The 
earlier  decisions  uniformly  bold  that  the  object  and 
effect  of  proceedings  under  the  statute  is  merely  to 
establish  lines  and  comers,  and  that  questions  of 
title  or  right  to  possession  are  not  in  any  way  in- 
volved." Later  decisions  give  the  statute  a  much 
wider  scope.   It  is  to  be  liberally  construed,  it  is 


papers  and  proeeedlnck  In  the  first 
trial,  and  It  makes  no  difference  that 
both  reports  fix  the  corners  and  lines 
substantially  the  same,  Atklna  v. 
Huston.  106  in.  49t. 

38.   kcKell  V.  Allen,  S71  IlL  178, 
110  NB  887. 
99.   Stevens  v.  Allman,  68  111.  248. 
40b   Faucher  v.  TutewUler,  76  111. 
194. 

41.    Iowa  Code  (1897)  I  4281. 
40.    Strait  v.  Cook,  46  Iowa  67. 

43.  Tooman  v.  HIdlebaugh,  8> 
Iowa  130,  188,  49  NW  79  (where  the 
court  said :  "There  Is  no  ground 
for  concluding  that  It  was  the  intent 
of  the  general  assembly  to  exclude 
from  its  provisions  boundaries  and 
cornere  which  should  be  in  bound- 
arlea  of  counties.  The  land  which 
determines  the  Jarlsdletlon  of  the 
court  whose  aid  Is  invoked  Is  that 
of  the  proprietor  who  gives  the  no- 
tice and  files  the  petition  which  the 
law  requires  to  authorize  the  court 
to  act.  The  *adjacent  trait  or 
tracts'  may  or  may  not  be  In  the 
same  county  as  that  of  the  petition- 
ing proprietor"). 

44.  Lawrence  v.  Weiss,  168  Iowa 
584.  14B  NW  808. 

45.  Mitchell  y.  Wilson,  70  Iowa 
SS2,  30  NW  688  (holding  that  the 
question  of  adverse  possession  can- 
not be  determined  in  a  proceeding 
under  the  statute  to  establish  a  lost 
comer):  Cuthbertson  v.  Locke,  70 
Iowa  ii,  61,  30  NW  13  (where  the 


court  aaldr  "No  provision  is  made 
by  the  statute  authorising  the  pro- 
ceedings for  the  trial  of  Issues  In- 
volving title  or  right  of  possession; 
nor  can  any  Judgment  entered  there- 
on afleot  the  n^ta  of  parties  In 
the  land.  No  prooeas  Is  authorlied 
to  oust  a  party  in  possession ;  nor  is 
a  claimant  out  of  possession  barred 
by  a  Judgment  from  setting  up,  in  a 

§ roper  action,  title  to  the  land"); 
mfth  V.  Scoles.  65  Iowa  788.  23  NW 
146  (where  It  .was  held  that,  where 
the  dispute  did  not  pertain  to  the 
question  of  original  .boundaries  but 
to  the  question  of  boundaries  aa  de- 
termined by  an  alleged  adverse  pos- 
session of  one  of  the  parties,  the 
commission  could  not  properly  be 
appointed;  and  It  was  said  that, 
where  the  question  In  dispute  is  that 
of  adverse  possession,  either  party 
has  a  right  to  a  Juiv):  Gates  v. 
Brooks,  59  Iowa  610,  613,  6  NW  S9S, 
13  NW  640  (where  the  court  said: 
"The  proceeding  contemplated  la  a 
summary  proceeding  designed  to  de- 
termine and  locate  the  true  bound- 
ary line  between  landowners,  with- 
out any  Issue  made  In  court,  or  trial 
by  Jury").  See  also  Tooman  v. 
HIdlebaugh.  83  Iowa  180.  183.  49 
NW  79  (where  the  court  said:  "The 
end  to  be  accomplished  Is  to  estab- 
lish permanently  the  corners  and 
boundaries  of  the  land  of  the  propri- 
etor who  makes  application  for  that 

furpose") :  Coombs  v.  Quinn.  66 
owa  469.  28  NW  938. 


For  later  easM,  OeralopinwBts  and  ehaafes  in  the  law  see  cumulative  Annotations, 
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said,*"  and  according;  to  these  decisions  the  pro- 
ceeding is  one  to  fix  the  true  line  and  to  determine 
the  rights  of  the  parties,  not  only  with  reference  to 
the  location  of  the  government  comers,  but  as  to  the 
lines  as  they  may  have  been  established  by  adverse 
possession  or  acts  of  acquiescence  of  the  parties,  or 
otherwise;"  and  it  contemplates  the  bringing  in  of 
all  parties  who  are  to  be  affected  by  the  determina- 
tion.** By  express  provisions  of  another  statute  of 
this  state,  the  issue  as  to  whether  certain  bound- 
aries had  been  acquiesced  in  by  the  parties  for  a 
sufficient  length  of  time  to  establish  them  may  be 
tried  before  commissioners  are  appointed.*" 

[h  234]  (2)  OonstitatioiLaUty  of  Statates.  It 
has  been  held  that  these  statutes  are  not  unconsti- 
tutional, notwithstanding  the  fact  that  they  do  not 
contemplate  the  right  to  jury  trial."  Ajid  their 
eonstitutionality  has  also  been  sustained  against  an 
objection  that  they  infrii^e  the  constitutional  pro- 
vision that  "  no  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  proceas  of  law.*"*' 
235]  (3)  EzdnaivenesB  of  Statntory  Bemedy. 
The  remeidy  provided  by  the  statute  is  not  exclusive 
and  does  not  take  away  any  preexisting  remedy, 
unless  it  is  so  provided,  either  expressly  or  by  neeea- 
sary  implication." 

[$  2361  (4)  Petition  for,  and  Appointment  of, 
CommissionerB."  Only  the  owner  of  land  is  enti- 
tled to  petition  for  an  establishment  of  bound- 
aries.'* The  ordinary  rules  of  pleading  do  not  apply 
strictly  to  a  petition  for  the  appointment  of  com- 
missioners to  locate  lost  and  disputed  comers  and 
boundaries."^  However,  the  petition  should  state 
the  facts  in  dispute  sumeiently  to  enable  the  court 
to  determine  the  nature  of  the  controversy,  and  if  it 
does  not,  the  other  parties  in  interest  may  move  for 
t  more  specific  statement."'  On  application  for 
commissioners,  the  court  has  jurisdiction  to  look 
into  the  nature  of  the  controversy  and  may  dismiss 
the  petition,  if  the  controversy,  does  not  appear  to 
be  such  as  to  justify  the  appointment-  of  a  eommis- 
aion,"  A  commission  has  its  proper  place,  and  an 
application  therefor  should  be  granted  where  a 
booadary,  as  called  for  by  the  deeds  under  which 


the  parties  hold,  is  to  be  discovered  by  the  applica- 
tion of  the  technical  knowledge  and  practice  of  sur- 
veying, where  each  party's  claim  is  supposed  to  be 
conditioned  on  the  discovery  of  the  boundary.^ 
When  the  facts  are  conceded,  but  there  is  a  dis- 
agreement as  to  the  rule  of  law  which  should  be 
applied  to  them,  there  is  no  ground  for  the  appoint- 
ment of  a  commission,  since  the  sole  office  of  the 
commission  is  to  ascertain  the  facts. A  commis- 
sion cannot  properly  be  appointed  to  determine  a 
question  of  disputed  adverse  possession."  An  order 
appointing  a  commissioner  is  not  appealable,  as  the 
statute  relating -to  the  settlement  of  disputed  bound- 
aries by  commissioners  expressly  provides  that  in 
proceedings  to  establish  boundaries  no  appeal  shall 
be  taken  except  from  a  final  judgment.*^ 

[%  237]  <6)  Powers  and  Duties  of  Oommls- 
sioners."'  It  is  the  duty  of  the  commissioners  to 
locate  the  lost,  destroyed,  or  disputed  comers  and 
boundaries."  If  commissioners,  on  an  investigation, 
find  the  tme,  original  government  comers  in  exist- 
ence, they  Ediould  stop  then  and  report  the  matter 
to  the  court."  If  the  government  comers  cannot 
be  found,  the  commissioners  should  then  proceed  by 
survey  £rom  known  and  recognized  governmental 
monuments  or  otherwise,  to  determine  where  the 
government  comer  was  in  fact  placed,  and  wheil  that 
is  ascertained,  it  is  located  at  the  point  presumably 
where  the  government  located  it."  Also  evidence  of 
the  tme  location  of  the  comers  may  be  heard  by 
the  commissioners,"  and  they  may  call  to  their  aid 
anyone  whom  they  see  fit  to  take  testimony,  whether 
the  assistants  so  chosen  are  desi^ated  by  the  court 
or  not."  Where  the  starting  point  of  a  survey  can 
be  determined  by  proper  measurements  from  known 
original  corners  and  by  independent  testimony,  it 
is  not  necessary  for  the  commissioners  to  resort  to 
every  kn6wn  test  in  order  to  fix  it."  It  is  not  a 
ground  on  which  to  set  aside  the  action  of  the  torn- 
nu^sioners  that  they  did  not  make  an  actual  survey 
of  the  premises,  where  they  did  in  fact  determine 
faets  which  render  the  final  location  of  the  disputed 
comer  a  mere  matter  of  measurement.^  Where 
the  commissioner  reports  that  he  could  not  fix'  the 


46.  Lawrence  v.  WMb%  163  Iowa 
SI4.  14S  NW  308. 

47.  Lawrencei  v,  WelSB,  163  Iowa 
S84,  H5  NW  308:  Neary  v.  Jones,  89 
Iowa  656.  BS9,  66  NW  675  (where 
the  court  said:  "This  1b  a  proceed- 
ing to  flx  the  true  line,  and  deter- 
mine the  rights  of  the  parties  not 
only  with  reference  to  the  location 
of  the  government  corners,  but  as  to 
the  lines  as  they  may  have  been 
estftbllshed  by  adverse  possession, 
or  by  acts  or  acquiescence  of  the 
parties"):  Williams  v.  Tschants,  88 
Iowa  12^,  65  NW  202;  Plank  v. 
Reinhart.  81  Iowa  766,  46  NW  1005. 
And  see  Davis  v.  Curtis,  68  Iowa  66, 
15  NW  932  (where  it  was  said  that, 
where  the  commisaioners  fall  to  find 
tny  marked  corner,  but  do  find  one 
that  has  been  acquiesced  In  by  the 
idjolnlng  proprietors  for  ten  years, 
they  should  report  that  fact  to  the 
court,  and  It  should  be  the  end  of 
the  proceeding). 

[a]  la  nnport  of  tUa  positloa  it 
wu  HlAl^'lt  is  claimed  that 
irtiere.  In  a  proceeding  like  this.  It 
Vpcars  from  the  evidence  that  the 
mglnal  government  comers  and 
lines  have  been  legally  changed  by 
adverse  possession,  or  by  the  acts 
and  acqoiescence  of  adjoining  own- 
ers, the  court  must  limit  Its  Inquiry 
to  the  proper  location  of  the  govern- 
ment Itnes  and  corners.  It  Is  appar- 
ent that  such  an  Inquiry  would  de- 
temlne  no  right.  The  special  pro- 
ceeding* would  he  a  mere  farce.  It 
mniia  M  the  finding  of  a  fact  which 
wonld  In  no  manner  determine  the 


rights  of  the  parties."  Williams  v.. 
TschanU,  88  Iowa  12C,  128,  56  NW 
202. 

48.  liawrence  t.  Weiss,  163  Iowa 
684,  146  NW  308. 

49.  Schoen  v.  Harris,  162  Iowa 
321,  143  NW  1108:  Klay  V.  KUrvlnk, 
(Iowa)  134  NW  633. 

BO.  Coombs  T.  Qulnn,  66  Iowa 
469,  23  NW  92S. 

Bl.  Gates  v.  Brooks.  59  Iowa  610, 
614,  6  NW  B96,  13  NW  640  (where 
the  court  said :  "We  are  not  pre- 
pared to  say  that  the  unsuccessful 
party  Is  deprived  of  property  within 
the  meaning  of  the  constitution. 
The  question  to  say  the  least  ad- 
mits of  great  doubt.  Now  It  is  an 
elementary  principle,  in  determin- 
ing the  constitutionality  of  a  stat- 
ute, that  even  a  'reasonable  doubt 
must  be  solved  in  favor  of  the  leg- 
islative action,  and  the  act  sus- 
tained.' .  .  .  Such  being  our  view 
of  the  nature  of  the  defendant's 
claim,  we  cannot  properly  hold  the 
statute  unconstitutional"). 

Sa.  Keller  v.  Harrison,  139  Iowa 
383.  116  NW  827. 

63.  [a]  rorm  of  petition  luU 
■ottoieut  on  demarrar. — See  Law- 
rence V.  Weiss,  163  Iowa  684,  145 
NW  508. 

M.  Dickinson  County  v.  Fouse, 
112  Iowa  21,  83  NW  804  (holding 
that  a  county  could  not  maintain 
proceedings  to  settle  boundaries  of 
a  county  road  crossing  defendant's 
land). 

66.  t^wrence  v.  Weisa,  163  Iowa 
B84.  146  NW  808. 


B6.  Smith  V.  Scoles,  65  Iowa  733. 
736,  23  NW  146  (where  the  court 
further  said:  "Possibly,  If  the  peti- 
tion set  out  the  lands,  and  stated 
what  corners  and  boundaries  were 
lost  or  destroyed,  or  In  dispute,  that 
should  be  deemed  a  proper  petition,, 
and  Justify  the  appointment '  of  a 
commission.  In  the  absence  of  any 
objection  to  the  petition"). 

67.  Smith  V.  scoles,  66  Iowa  7S3, 
23  NW  146. 

68.  Smith  V.  Scoles,  66  Iowa  733, 
23  NW  146;  Gates  v.  Brooks.  6d 
Iowa  510.  6  NW  69E,  18  NW  640. 

B8.    Smith  V.  Scoles,  66  Iowa  733, 
23  NW  146. 

60.  Smith  V.  Scoles,  66  Iowa  738. 
23  NW  14S;  Gates  v.  Brooks,  B9  Iowa 
610,  6  NW  S96,  13  NW  640.  But  see 
supra  9  233. 

61.  Oater  v.  Devereanx,  116  Iowa 
724,  87  NW  612. 

63.    See  also  supra  I  233. 

63.  See  Iowa  Code  (1897)  I  4281. 

64.  McGovern  v.  Heery,  169  Iowa 
507,  .141  NW  436, 

66.  McOovern  v.  He«ry,  169  Iowa 
507.  141  NW  436. 

66.  Mitchell  v.  Wilson.   70  Iowa 
332.  30  NW  658. 

67.  Nesselroad  V.  Parish,  62  Iowa 
269.  3  NW  45. 

68.  Neary  v.  Jones,  89  Iowa  668, 
56  NW  675.- 

69.  In  re  Harrington,  64  Iowa  33, 
36.  6  NW  laS  (where  the  court  said: 
"It  was  very  proper  for  them  to 
forego  the  expense  of  an  actual  sur- 
vey until  the  court  should  determine 
whether   the   comer  yought   to  be 
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line  without  locating  a  certain  section  comer,  and 
that  he  did  locate  such  corner,  hut  his  report  as 
to  such  location  was  not  confirmed  because  the  par- 
ties interested  therein  were  not  parties  to  the  ac- 
tion, the  location  made  by  him  was  sufficient  as  a 
point  from  which  to  measure  in  locating  the  bound- 
ary disputed  in  the  action." 

[(  238]  (6)  Notice  of  Proceedings  before  Oom- 
muslfmers.  Notice  of  the  time  of  making  the  sur- 
vey is  not  required  by  statute,  and  therefore  is  not 
jurisdictional.  ^  Nevertheless,  the  statute  contem- 
plates that  the  oommissioners  will  take  evidence, 
and  if  it  is  made  to  app^  that  material  testimony 
is  omitted  to  the  prejudice  of  a  party  who  is  not 
notified,  it  will  constitute  a  good  ground  for  reject- 
ing the  report.''^  It  is  not  the  same  thing  to  the 
party  thus  prejudiced  to  be  allowed  to  introduce  his 
evidence  in  court.  The  evidence  should  be  takfni  in 
connection  with  the  survey,  because  the  survey  is  to 
be  made  in  the  light  of  the  evidence.'' 

[$  239]  (7)  Effect  of  Tender  of  Issae  of  Acqui- 
escence. Where,  in  proceedings  under  the  statute 
under  consideration,:  an  issue  of  acquiescence  is  ten- 
dered, such  issue  may  be  tried  by  the  court  before 
a  commission  is  appointed.  It  is  exprewly  so  pro- 
vided by  statute.'^ 

[$'240]  (8)  Hearing  and  Disposition  by  Oonrt 
— (Ik)  In  OeneraL  On  exceptions  being  filed  to  the 
commissiouer's  report,  the  proceeding  is  triable  as 
an  ordinary  action.'"  And  while  the  commissioners 
are  officers  of  the  court  appointed  for  the  purpose 
of  aiding  in  ascertaining  and  establishing  the  true 
boundary,  and  althot^h  their  recommendation  is 
entitled  to  consideration,  it  is  not  to  be  compared 


with,  or  accorded  the  effect  of,  a  verdict.™ 
[$  241]    (b)  Hearing  Additional  Evidence.  By 

the  provisions  of  the  statute,  on  the  return  of  the 
commissioners  and  the  fiUng  of  exceptions  thereto, 
the  court  shall  hear  and  determine  the  exceptions, 
and  may  hear  evidence  in  addition  to  that  reported 
by  the  conmiission,  if  necessary."  The  statute  re- 
lating to  the  hearing  of  additional  evidence  does  not 
contemplate  the  hearing  of  evidence  by  affidavit.  It 
is  essential  that  witnesses  be  called  and  examined. ''^ 
Any  evidence  may  be  admitted  which  tends  to  show 
the  location  of  the  comers  and  boundary  line.'* 
And  snch  evidence  may  be  received,  whether  pleaded 
or  not,  at  any  time  before  final  submission  of  the 
cause.*" 

242]  (c)  Final  Disposition  of  Proceedings 
by  Ooart— aa.  In  QeneraL  The  statute  further  pro- 
vides that  the  court  may  approve  or  modify  the  re- 
port, or  may  agun  refer  the  matter  to  the  same  or 
to  another  CfHumission  for  further  report.*^  If  ap- 
proved as  reported,  judgment  on  the  report  foUows.** 
Where  the  commissioners  find  the  true  origlDal 
government  comers  in  existence  and  report  the  mat- 
ter to  the  court  which  finds  it  to  be  tme,  the  court 
proceeds  no  further  with  its  investigation,  and  leaves 
the  comers  as  established  by  the  govemment.^ 
If  the  entire  report  is  rejected,  another  report  must 
be  made  by  that  or  by  another  commissioner  before 
judgment,"  as  in  that  case  the  court  has  nothing  on 
which  to  act."  On  the  other  hand,  so  long  as  the 
court  has  the  testimony  before  it,  it  has  foil  power 
to  make  a  finding  different  from  that  of  the  com- 
missioner and  to  make  a  final  disposition  of  the  case 
without  referring  it  back  to  the  commissioner."*  In 


locatsd  OB  Indicated  In  tliair  report. 

Sie  report  fumtshu  the  baais  for 
e  flnal  adjuattnoit  of  the  dispute 
between  th«  parties  In  a  manner 
equitable  and  ]u8t"). 

n>  Newton  V.  Templeman,  IIS 
Iowa  648,  <47.  8»  NW  24  (where  the 
court  said:  ''For  the  purpoaes  of 
thlB  case,  that  corner  was  estab- 
lished, although  It  was  binding  on 
no  one,  and  was  simply  used  as  a 
measuring  point"). 

71.  Nesselroad  v.  Parish,  6S  Iowa 
tes,  1  NW  4B.  See  also  Nearjr  v. 
Jones,  S9  Iowa  566.  B6  NW  676. 

Ta.  Keaselroad  v.  Parish,  M  Iowa 
S69.  S  NW  46. 

[a]  AU  parties  In  Interert  should 
kars  reMBoaahls  opportnaltj  to  be 
heavA  in  person  or  through  their 
witnesses.  NeuT  v.  Jones.  89  Iowa 
666,  B«  NW  67tr  ^ 

[d]  WhMi  faUnre  to  give  aotloa 
of  hsutur  of  evMenoe  sot  stejndlr 
iriali  raliiirn  to  give  formal  notice 
of  a  hearing  to  a  party  in  Interest 
will  not  avoid  the  proceedlnga, 
where  It  aj)peara  that  the  party  and 
one  of  his  attorneys  knew  when  tea- 
tlmony  was  being  taken  and  testt- 
fled  before  the  commission  that  they 
declined  to  furnish  other  evidence, 
although  requested  to  do  so.  and 
where  the  attorney  was  with  the 
commissioners  when  the  surrey  was 
made.  Neary  v.  Jones,  86  Iowa  666, 
66  NW  676. 

73.  Nesselroad  v.  Pariah,  52  Iowa 
269.  8  NW  46. 

74.  Klay  v.  Kurvink,  (Iowa)  134 
NW  638;  Iowa  Code  (1897)  S  4280. 

7B.  Tocum  v.  Haskins,  81  Iowa 
486.  46  NW  1066. 

76.  Wetkamp  v.  Jungers,  IBO 
Iowa  292,  129  NW  963;  DooHttle  v. 
Bailey,  86  Iowa  398,  52  NW  837 
loverr  Tocum  v.  Haaklns.  81  Iowa 
436,  46  NW  1065]:  Mitchell  v.  Wil- 
son, 70  Iowa  332.  80  NW  688. 

77.  Iowa  Code  (189T)  f  4236; 
Weikamp  v.  Junkers.  150  Iowa  292, 
129  NW  968;  Wllllama  v.  Tschantz, 
88  Iowa  188.  65  NW  202;  Mitchell  t. 
Wllaon,  70  Iowa  882,  30  NW  688. 


7B.  Schoen  v.  Harrla,  182  Iowa 
821,  143  NW  1108. 

78.  Mitchell  v.  Wllaon,  70  Iowa 
332,  SO  NW  688. 

[a]  i^pilsatlOB  of  niacin  an 
action  to  eatabllah  a  boundary  line 
between  lot  10  and  plalnticrs  lot  11, 
to  the  north,  the  issue  being  whether 
a  new  fence  put  up  by  plaintiff  was 
not  eighteen  Inchea  south  of  the  old 
fence  on  the  line  which  had  been  ea- 
tabliahed  by  acqulescenoe,  evidence, 
by  a  surveyor  who  had  surveyed  the 
premises  for  defendant  and  noticed 
the  fence  claimed  to  be  the  bound- 
ary and  a  surveyor's  stake  near  it, 
in  answer  to  a  question  whether  he 
rememtiered  how  far  north  of  the 
fen9e  the  stake  was,  that  he  located 
the  comer  and  set  his  stake  one  and 
one-^lf  feet  north  of  the  baseboard 
and  marked  the  point  was  not  erro- 
neous as  seeking  to  establiah  a  new 
surveyor's  line,  but  was  properly  ad- 
mitted to  show  where  the  old  fence 
had  been.  Schoen  v.  Harris,  162 
Iowa  821.  148  NW  1108. 

[b]  As  oeorfe  Is  lurt  Umltsd  in 
tts  latataT  to  the  Uass  ■rtaUlsheA 
br  the  govsnuaant  anrray,  but  may 
hear  evidence  as  to  a  subsequent 
survey  and  the  acquleaeenee  of  the 
parties  therein,  and  may  determine 
the  boundaries  according  to  the  ac- 
tual rtghta  of  the  parties.  Williams 
V.  Tschantz,  88  Iowa  126.  66  NW  202. 

[c]  Bvtdenoe  of  "comers  that 
have  been  reoognlied  as  auoh  by  the 
adjoining  proprietors  for  over  ten 
years"  is  by  express  statutory  pro- 
vision competent  evidence  on  the 
hearing  before  the  court.  Williams 
V.  Tschantz,  88  Iowa  126,  66  NW 
202. 

80.  Mitchell  V.  Wilson,  70  Iowa 
332.  30  NW  688. 

81.  Iowa  Code  (1897)  |  4286: 
Tocum  V.  Haakins,  81  Iowa  486,  46 
NW  1066. 

82.  Tocum  V.  Haskins,  81  Iowa 
436,  46  NW  1065. 

[a]  Oonstderatloaa  for  surtala- 
iBg  vmort^It  is  an  Imnortant  con- 
sideration In  favor  of  the  report  of 


For  later  easss,  Oevelopus&ts  and  ohaagss  in  the ^aw  see  cumulative  Annotations, 


a  commissioner  that  the  corners  and 
lines  reported  by  him  correspond 
with  other  known  comers  and  rec- 
ognized lines  in  the  neighborhood, 
and  the  subdivisions  adlaoent  to  the 
lines  established  by  him  have  the 
area  required  by  the  regulations  for 
the  survey  of  public  vtnAa.  Cuth- 
bertaon  v.  X»CKe,  70  Iowa  49,  10 
NW  IS. 

8*.  MoOovern  v.  Heery,  ISt  Iowa 
607.  141  NW  486. 

84,  Tocum  V.  Hasklna,  81  Iowa 
486,  46  NW  1066. 

86.  DooHttle  v.  Bailey,  85  Zowa 
898.  62  NW  837. 

88.  UcOovera  v.  Heery.  169  Iowa 
607,  141  NW  486;  Weikamp  v. 
Jungers,  160  Iowa  292,  129  NW  958: 
DooTlttle  V.  Bailey,  85  Iowa  S98,  68 
NW  887.  Contra  Tocum  v.  Haadclns, 
81  Iowa  486.  4«  NW  1066;  Mitchell 
V.  WUson,  70  Iowa  882.  30  NW  E88; 
Caldwell  V.  Nash,  68  Iowa  S68,  27 
NW  812:  Coombs  v,  Quinn.  86  lowa 
469.  28  NW  928. 

"There  would  be  no  useful  irarpose 
served  by  a  reference  of  the  case 
back  to  the  commissioner.  He  could 
do  nothing  more  than  he  had  already 
done.  When  the  court  became  sat- 
isfied that  the  commissioner  had 
reached  a  wrong  conclusion  from  the 
testimony,  it  would  be  a  vain  and 
Idle  ceremony  to  require  the  court 
before  entering  Judgment,  to  again 
refer  the  case.  The  statute  evi- 
dently does  not  require  it  In  cases 
like  this,  where  the  testimony  re- 
mains before  the  court  for  its  con- 
sideration." Doollttle  V.  Bailer,  85 
Iowa  S9S.  403.  62  NW  337.  This  par- 
t^raph  is  quoted  with*  approval  In 
Weikamp  v,  Jungers,  160  Iowa  292, 
294.  129  NW  958  (where  the  court 
said:  "This  conclusion  Is  in  har- 
mony with  section  4235  of  the  Code, 
authorising  the  court,  upon  excep- 
tions to  the  commissioner's  re- 
port belnv  filed,  to  hear  'evidence  In 
addition  to  that  reported  by  the  com- 
misaion,  if  necessary,'  and  to  "ap- 
prove or  modify  auch  report,  or 
again  refer  the  matter  to  the  same 
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other  words,  the  court  mi^  rejeet  the  eonolusion  of 
the  eommiaaioner  on  the  eridoiee  and  may  enter 
soeh  judgment  thereon  as  seems  right."  Where,  in 
proceedings  to  establiedi  lost  boundaries,  the  iaane 
of  boondiuieB  by  aequiescence  is  i»eaented,  and  the 
court  finds  that  the  boimdaries  have  been  aequieseed 
in  by  the  parties  interested  for  more  than  the  statn- 
tory  period,  it  is  not  neeeraary  to  determine  whether 
the  tines  »  eetablished  are  the  rarifl^nal  government 
lineB." 

213}  bb.  Ousts.  The  statutes  provide  that 
the  costs  in  the  jwoeeeding  shall  be  taxed  as  the 
oami  thinks  just  By  express  provision  of  the  stat- 
utes the  court  is  vested  wi^  a  discretum  in  taxing 
costs,  vhieh  discretion  will  not  be  disturbed  by  the 
absoiee  of  abuse."*  An  interloent<ffy  order  in  pro- 
cwlings  to  establish  boundaries  taxii%  eosts  up  to 
the  date  of  the  eonrt's  finding  is  not  appealable.*" 
Furthermore  an  ai^lieation  to  retax  costs  is  a  step 
necessszy  to  be  tahoa  by  the  party  a^rieved  before 
an  amtMl  lies  on  the  ground  of  error  in  taxing 
costs." 

U  244]    (9)  Appellate  Beview  of  Judgment. 

The  proceeding  is  Sot  of  an  equitable  character  but 
i&  a  speoal  proceeding  involving  merely  a  legal 
light  and  is  to  be  reviewed  by  the  appellate  court 
aa  an  ordinary  action.**  The  finding  of  the  trial 
mart  must  be  accorded  the  dEeot  of  a  verdict.*" 
And  on  an  appeal  to  the  supreme  court  the  proceed- 
ings are  not  triable  de  novo,  and  the  judgment  can- 
not be  reversed  as  being  against  the  evidaiee  where 
the  evidenee  is  conflicting.**  Where  the  commi»- 
sionos  base-  their  report  on  the  evidoiee  introduced, 
an  order  denying  a  motion  to  set  it  aside  for  erro- 
for  further 


neous  findings  will  not  be  disturbed,  in  the  absence 
of  the  evidence  on  which  the  commissioners  acted.** 
[i  245]  f.  In  Kentiuky.  In  this  state  the  stat- 
utes provide  for  the  ai^intment,  by  the  county 
court,  of  iwocessumera  for  a  term  of  years,  who, 
on  appUoation  by  an  owner  of  land  who  has  givoi 
notice  to  interested  parties,  or  on  application  of  per- 
sons whose  lands  adjoin,  shall  re-mark  the  bound- 
aries, ai^  that  the  report  of  the  proeessimierB'  plats 
and  oertificatea  of  snrv^,  notice,  affidavits,  and . 
depositiims  taken  1^  the  procMsionezs,  returned 
to  the  county  court  and  filed  with  the  clerk  and 
recorded,  shall  be  prima  facie  evidence  against  and 
between  the  parties  interested  and  those  claiming 
under  them.*"  Only  the  owner  of  the  land  may 
maintain  the  proceeding,*'  and  ovly  those  who  an 
parties  to  the  proceedings  to  utablish  boundaries 
are  in  any  way  affected  by  the  detuminatien  of  the 
commissioners.**  There  being  nothing  in  the  stat- 
utes so  providing,  it  is  not  necessary  that  the  pro- 
cessioners  be  sworn.**  Notice  of  i^lieation  for 
commissioaers  to  procesuon  land  should  usually  be 
given.^  Notice  is  not  neeessary,  however,  where 
the  persons  conoeraed  in  interest  are  in  attoidanee,* 
e^Mcially  where  thcnr  enter  formal  objections  to 
some  of  the  acts  of  the  prooessioners.*  In  tlM 
course  of  their  proceedings  the  commissioners  may 
take  and  perpetuate  testimony.*  As  is  obvious  teom 
the  provisions  of  the  statute,  the  report  is  not 
subject  to  exceptions  by  any  perscm  interested,  bat 
with  the  evidenee  taken  is  to  be  returned  to  the 
county  court  and  reported  by  the  cl^k  without  any 
adjudication  by  the  court.*  And  it  has  been  held 
that  such  report  is  competent  evidenee  as  to  bonnd- 


or  uiotlier  commlMlon 

report' "), 

W.  Coombs  -v.  Qutnn,  Iowa  4*9, 
33  NW  »28.  And  SM  cues  in  pre- 
i-edlnc  note. 

[a]  SMb,  where  a.  commlastoner 
appointed  to  e«t»bll8h  .r  lo«t  comer 
tDok  evidence  on  the  subject  and  re- 
ported It  to  the  coui't,  the  court  may 


in  Its  discretion  strike  out  Improper 
lestltaony  and  proceed  to  pass  Juds- 
ment  based  on  the  remaining  eri- 


denee  whl<A  coneliulveir  Aatabltahes 
ibe  correctneaa  of  the  report;  no  ref- 
«reDce  back  to  the  cotmtliBeloner  la 
neceMaFT.  Caldwell  v.  Nash,  S8  Iowa 
6Sg.  27  NW  81S. 

88.  UcQovem  v.  Heefy,  169  lowa 
507.  141  NW  416. 

as.  McQovem  T.  Heery,  169  Iowa 
SOT,  141  NW  4S6:  RuBs  V.  Townaend. 
ISO  Iowa  16S,  12»  NW  840;  Brett  v. 
Clark,  136  Iowa  664,  114  NW  28. 

[a]  Bvoal  dtvtelOB  of  oosts. — 
In  the  absence  of  an  affirmative 
showlna  of  abuse  of  discretion,  an 
equal  division  of  the  costs  in  a  pro- 
oeedlDK  to  Mtabllsb  lost  boundaries, 
CMta  in  which  a  statute  provides 
ihall  be  taxed  as  the  court  thinks 
Just,  will  not  be  disturbed.  pUlntiff 
In  his  petition  having  merely  averred 
generally  that  the  corners  were  lost 
and  in  dispute*  and  not  having  de- 
clared for  any  particular  line,  and 
the  true  line  having  been  between 
the  lines  contended  for  by  the  par- 
ties by  their  evidence,  and  tha  evi- 
dence not  being  conclusive  that  one 
party  was  more  to  blame  than  the 
ether  tar  the  controversy.  Russ  v. 
Townaend,  150  Iowa  163,  129  NW 
1*0. 

Jb]  VMor  a  fanar  statnte  pro- 
ing  that  the  coats  of  the  proceed- 
ing to  establish  a  lost  corner  shall 
be  apportioned  among  all  the  par- 
ties according  to  their  respective  In- 
terests, It  waa  held  that  the  costs 
should  be  so  apportioned  irrespective 
of  the  benefits  resulting  from  the 
proceeding,  and  that  where  the  cor- 
ner in  question  was  one  common  to 
four  quarter  sections  of  land  of 
equal  value,  and  plaintiff  was  the 
[9  C.  J.— 17] 


owner  of  one  of  them  and  defendant 
of  the  other  three,  not  more  than 
one  fourth  of  the  costs  should  have 
been  taxed  to  plaJntlft.  BOhall  v. 
Nelwalt,  76  Iowa  109,  S»  NW  tl7. 
And  see  Neary  v.  Jones,  89  Iowa  666, 
66  NW  S7B. 

BO.  Oater  v.  Oevereaux,  116  Iowa 
724,  87  NW  612  (under  a  statute  spe- 
cially providing  that  no  appeal  in 
proceedings  of  this  character  shall 
be  taken  except  from  a  final  Judg- 
ment). 

91.  Oster  v.  Devereaux,  116  Iowa 
724,  87  NW  612.  See  also  Allen  v. 
Seaward,  86  Iowa  718,  62  NW  667. 

Sa.  McOovem  v,  Heery,  169  Iowa 
607.  141  NW  485:  In  re  Harrington, 
54  Iowa  88,  6  NW  126. 

SS.  MoQovern  v.  Heerr,  168  Iowa 
607,  141  NW  486:  Welkamp  v. 
Jungers.  169  Iowa  292.  129  NW96S; 
IJeathers  v.  Oberlander,  189  Iowa 
179,  117  NW  80:  Newton  v.  Temple- 
man,  116  Iowa  643.  89  NW  24;  Wal- 
rod  V.  Flanagan,  76  Iowa  866,  39  NW 
645;  Vlttoe  v.  Rlcbardson,  68  Iowa 
575,  12  NW  608. 

S4.  McOovern  v,  Heery,  169  lowa 
607.  141  NW  486;  L.eathers  v.  Ober- 
lander,  139  Iowa  179,  117  NW  80; 
Williams  V.  Tschantz,  88  Iowa  126, 
66  NW  202:  Doollttle  v.  Bailey,  8S 
Iowa  398,  52  NW  337;  Bohall  v.  Nel- 
walt, 75  Iowa  109.  39  NW  217: 
MItdiell  v.  Wilson,  70  Iowa  332,  30 
NW  688;  Vlttoe  v.  Richardson,  S9 
Iowa  675,  12  NW  608;  In  re  Harring- 
ton, 54  Iowa  38,  6  NW  126. 

95.  Maher  v.  Shenhall,  86  Iowa 
634.  65  NW  978. 

9e.    Ky.  St.  (1899)  fS  2867  et  seq. 

97.  Durst  V.  Amyx,  IS  8W  1087, 
12  KyL  246. 

98.  Liter  V.  Sherley.  SS  8W  660, 
18  KyL  107. 

99.  Johnson  v.  Norton,  S  B.  Mon. 
(Ky.)  429;  Moredock  v.  RawUnga,  8 
T.  B.  Mon.  (Ky.)  78. 

1.  Crouch  V.  Wainscott.  122  Ky. 
107.  91  SW  289.  28  KyL  1026. 

[a]  ■vflolon^  of  notleo  In  gen- 
eral.— On  proceedings  by  commis- 
sioners to  procession  lands,  notice  to 


meet  at  a  certain  dwelling  housa 
near  the  land,  and  thence  to  proceed 
around  It  and  to  take  the  testimony, 
etc.,  authorised  the  depositions  to  i>e 
taiken  at  the  corners  as  the  business 
progressed.  "The  bualness  accord- 
ing to  the  nature  of  It,  waa  to  be 
progressive,  not  only  in  time,  but 
also  from  place  to  place,  and  when- 
ever in  this  progress  It  became  neces- 
sary or  expedient  to  do  oertaln  acts, 
or.  to  take  testimony,  there  waa  th* 
proper  place  of  taUng  It,  although 
the  notfca  did  not  mention  the  pre- 
cise spot,  at  which  the  depositions 
would  be  taken,  provided  they  were 
not  so  taken  as  to  avoid  cross  ex- 
amination." Miller  V.  Patrick,  7  T. 
B.  Mon.  (Ky.)  869,  888. 

[h]  Sarvloe  upoa  attovner  of  ab- 
sent party*— In  an  action  involving 
a  boundary,  a  report  of  survey  can- 
not be  objected  to  on  the  ground  that 
notice  of  the  survev  was  not  given 
to  the  attorney  or  defendant,  al- 
though the  latter  had  removed  from 
the  state,  as  It  Is  not  the  duty  of 
the  attorney  to  concern  himself  with 
anything  relating  to  the  survey. 
Bowling  T.  Helm.  1  Bibb  (Ky.)  88. 

a..  Johnson  V.  Norton,  8  B.  Mon. 
(Ky.)  429.  See  also  Crouch  v.  Wain- 
scott, 122  Ky.  107,  91  SW  289.  28 
KyL  1026  (holding  that  verbal 
notice  to  one  Interested  Is  sufllcient 
to  render  the  proceedings  binding 
on  him,  where  he  was  present  pur- 
suant to  the  notice  and  participated 
In  the  processioning). 

[a]  Attsndanoe  and  oross-oxaanl- 
natlon  of  wttuesses^— One  who  at- 
tends the  commissioners  procession- 
ing land,  and  cross-examines  the 
witnesses,  and  takes  depositions  on 
his  own  part,  cannot  object  to  the  In- 
sufflclency  of  the  notice  given  of 
such  meetings.  Miller  v.  Patrick. 
7  T.  B.  Mon.  (Ky.)  ^ 

3.  Berry  T.  wheatley,  t  Ky.  Op. 
269. 

4.  Miller  V.  Patrick.  7  T.  B.  Mon. 
(Ky.)  S6». 

5.  McZntlre  v. 
Mon.  (Ky.)  ITS. 


Oettlngs,   16  B. 


Digitized  by 


Google 


258  [9C.J.] 


BOUNDARIES 


[§§  245-250 


aries  when  regularly  mi^  and  filed  with  the  clerk, 
although  he  may  have  failed  to  record  it*  By  the 
express  inoviBums  of  the  statute  the  report  of  the 
proeeasioiiers  ia  prima  faoie  evidcnoe '  for  and 
againat  the  parties  interested  and  those  elaiming 
under  them.*^  This,  however,  is  the  extent  of  the 
credit  to  which  the  report  is  entitled.' 

[(  246]  g.  In  Huylaod.  The  statutes  of  thia 
state  provide  that  where  sevoral  hold  separate  parts 
of  a  tract  they  or  any  of  them  may  have  a  commis- 
sion to  mark  and  bound  the  whole  tracts  on  giving 
notice  of  a  specified  duration  of  intention  to  apply 
for  a  comnuseion.  Hie  statute  further  requires 
the  commissioners  to  give  notice  of  the  time  and 
purpose  of  their  meeting  and  that  they  shall  take 
oath  for  the  faithful  paformance  of  their  duties, 
prescribes  their  mode  of  procedure,  and  provides 
that  if  no  suit  is  brought  within  five  years  after  the 
recording  of  their  return,  to  call  in  question  their 
adjjudication,  the  record  thereof  shall  be  conclusive 
evidence  of  the  original  location  of  the  boundaries' 
To  give  the  proceedings  of  the  comilussioners  valid- 
ity under  these  provisions,  specific  notice  as  required 
thereby  must  foe  given.^"  And  it  must  appear  on 
the  face  of  the  return  to  a  commission  to  mark  and 
bound  lands  that  sufficient  notice  had  been  given  by 
the  commissioners  to  the  parties  interested.^^  It  has 
been  held  that,  notwithstanding  five  yeurs  have  not 
elapsed  since  the  recording  of  the  return  to  the 
commission,  it  is  nevertheless  admissible  in  evi- 
dence and  is  entitled  to  what  weight  the  jury  think 
it  deserves,  although  not  conclusive.^' 

[$  247]  h.  In  BlassachQsetts.  The  statutes  of  this 
state  make  provisions  for  settling  and  determining 
boundaries  of  owners  of  flats  adjacent  to  or  covered 
by  high  water,  on  jratition  therefor  by  one  or  more 
of  such  owners.  On  such  petition  the  court  may 
iqtpoint  commissioners  to  determine  the  boundaries 
and  to  make  a  plat  showing  the  lines  established, 
which  plat  when  accepted  by  the  court  and  recorded 
shall  be  conclusive  on  the  rights  of  the  parties." 
The  purpose  of  this  statute  is  to  avoid  dispute  and 
litigation  in  reapeet  of  boundary  lines  of  fiats  by 
reason  of  the  peculiar  conformation  of  the  upland, 
the  boundaiy  lines  not  always  being  easily  ascer- 
tainable.'* The  statutes  do  not  impair  the  validity 
of  proceedings  of  commissioners  appointed  under 
a  former  statute,  but,  so  far  as  they  prescribe  the 
action  to  be  taken  by  the  court  on  or  after  the 
report  of  the  commissioners,  they  must  supersede 
the  former  statutes  and  control  the  subsequent  pro- 
ceedings in  the  case,  when  this  can  be  done  without 
injuriously  affecting  the  rights  of  all  parties  befora 


the  court"  Title  eannot  be  tried  under  these 
statutes,  but  is  left  open  to  be  determined  in  any 
appropriate  form  of  action  thereafter."  The  coats 
of  making  a  diviaion  (A  the  flats  should  be  appor- 
tioned anUwig  the  several  owners  according  to  the 
market  value  of  thar  respective  shares  and  inter- 
ests, and  not  aceording  to  the  area  of  the  flats.** 
After  the  report  and  fwn  of  the  eommisrioners  are 
approved,  objection  is  not  open,  on  the  apportion- 
ment of  costs,  that  the  commissioners  have  failed 
to  fix  the  boundary  of  the  flats  wholly  below  mean 
high .  water  mark,  and  not  adjacent  to  upland  held 
by  the  same  owner.'' 

[$  248]  L  In  New  Jwsey.  The  statutes  provide 
that  in  ease  of  a  dispute  between  adjoining  owners 
as  to  the  location  of  boundaries  either  or  both  may 
apply  to  the  court  of  common  pleas  for  the  appoint- 
ment of  commissioners  to  ascertain  and  to  &l  the 
boundary,  provided  notice  of  the  application  is 
given  the  opposite  part^.  It  further  provides  that 
the  report  of  the  commissioners  shall  be  eonclusive 
against  all  parties  unless  appealed  from."  The 
power  of  the  commissioners  is  strictly  limited  to 
an  ascertainment  of  boundaries.  -  They  have  no  au- 
thority to  try  title."  To  give  the  proceedings 
validity,  notice  to  all  the  interested  parties  must 
be  given."  And  in  addition  it  must  appear  on  the 
face  of  the  papers  that  notice  was  given.** 

249]  J.  In  North  Carolina.  The  North  Caro- 
lina statute  of  1903  provides  that:  "In  special 
proceedings  which  have  been,  or  may  hereafter  be 
b^run,  it  shall  be  competent  for  any  defendant  or 
other  party  thereto  to  plead  any  equitable  or  other 
defense,  or  ask  any  equitable  or  other  relief  in  the 
pleadings  which  it  would  be  competent  to  ask  in  a 
civil  action ;  and  when  such  pleas  are  filed  the  clerk 
shall  transfer  the  cause  to  the  civil  issue  docket  for 
trial  during  term  upon  all  issues  raised  by  the 
pleadings."  ^  Under  former  processioning  laws  the 
proceedings  did  not  affect  the  title  but  only  located 
the  bonndaiy  line  between  the  parties.**  But  under 
this  provision  the  parties  to  a  proceeding  to  locate 
a  boundary  Une  may  have  the  disputed  line  located 
without  putting  title  in  issue,  or  ;|oin  issue  on  title 
also."  If  the  first  course  is  adopted  the  judgment 
is  an  estopi>el  as  to  where  the  line  ia  located,  but 
not  as  to  title<  and  under  the  second  the  issues 
raised  are  transferred  to  the  superior  court  in  term, 
and  the  judgment  estops  as  to  title  and  as  to  the 
location  of  the  line." 

[$  250]  k.  In  Oregon.  The  statutes  require  the 
court  at  the  time  of  entering  a  decree  filing*  a  dis* 
puted  boundary  to  iq>point  a  eommissiim  whose  duty 


S.  McLawrln  v.  Salmons.  11  B. 
Mon.  (Ky.)  96,  S2  AmD  563. 

7.  Warmoth  v.  Tobln,  6  KyL  K86. 
And  flee  Slayden  v.  Boawell,  1  Bush 
(Ky.)  421. 

&  Lee  V.  Wheat,  111  SW  S07,  83 
KyL  724,  112  SW  666,  S3  KyL.  99S 
(under  express  provision  to  that 
efFect). 

S.  Md.  Pub.  Gen.  L.  pp  306,  868 
I  4  et  seq. 

10.  Glttlnga  V.  Hall,  1  Harr.  ft  J. 
<Md.)  14.  2  AmD  602. 

11.  Olhson  V.  Smith,  1  Harr.  ft  J. 
(Md.)  263:  Iiowes  v.  Holbrook,  1 
Harr.  ft  J.  (Md.)  168.  See  also 
Weems  v.  Dimey.  4  Harr.  ft  H.  (Md.) 
156. 

[a]  Betnm  as  evUeuo*  oX  immn- 
aiioe    of  oommlsvloii. — Where  the 

commissioners  fail  to  irlve  notice  as 
required  by  law,  the  commission  may 
be  read  In  evidence  to  prove  that  it 
had  been  Issued,  but  for  no  other 


yurpose.  OlbBon  v.  Smith,  1  Harr.  ft 
.  (MdJ  153. 

19.   Iiowes  V.  Holbrook.  1  Harr.  ft 

J.  (MdJ  163. 

13.  St.  (1871)  c  338. 

14.  In  re  Klnff,  129  Maes.  418. 

16.  Breed  v.  Breed,  117  Mass.  698. 
le.    Breed  %  Breed,  117  Mass.  698. 

17.  In  re  King,  129  Mass.  418. 

18.  In  re  King,  12»  Mau.  418. 

19.  N.  J.  Gen.  St.  pp  1468,  1469 
I  32  et  seq. 

SO.    SUte  V.  Ford.  1  N.  J.  L,.  64. 

ai.  Davis  V.  Howell.  47  N.  J.  L. 
280.  282  (where  It  was  said :  "It 
la  a  fundamental  principle  that  no 
other  person  can  be  affected  In  his 
person  or  property  by  proceedings 
of  a  judicial  nature  without  an  op- 
portunity to  be  heard,  and  It  matters 
not  whether  the  act  under  which  pro- 
ceedings are  had.  In  terms,  requires 
notlcfc'O:  Bute  v.  Ford.  1  M.  J.  U 
64. 


as.  Davis  v.  Howell,  4T'  N.  J.  L. 
280,  282  (where  It  was  said;  "Special 
authority  delegated  by  the  legisla- 
ture for  the  purpose  of  taking  a 
man's  property  against  his  will  nnat 
be  strictly  pursued"). 

83.  Revlsal  |  717. 

84.  Whttaker  v.  Garren,  167  N.  C. 
668.  83  SB  769;  Mldgett  V.  Mldgett, 
129  N.  C.  21,  39  SE  ?22;  Vandyke  v. 
Farrls,  126  N.  C.  744.  36  SE  171: 
Wllaon  V.  Alleghany  Co.,  124  N.  C.  7. 
82  SB  326;  Williams  v.  Hughes,  124 
N.  C.  3,  32  SB  326. 

as.  Whitaker  v.  Garren.  167  N.  C. 
658,  83  SB  769. 

fle.  Whitaker  v.  Garren,  167  N.  C. 
658,  83  SE  759;  Brown  v.  Hutchlnaon. 
155  N.  C.  206.  71  SB  302;  Green  v. 
Williams,  144  N.  C.  60.  66  SB  649: 
Woody  V.  Fountain,  143  N.  C.  68. 
56  SB '426:  Davis  v.  Wall,  142  R  C. 
450.  56  SB  360;  Parker  v.  Taylor, 
138  N.  C.  103,  46  SE  476. 


For  latw  ommi,  darslosmuKli  and  eSuuwM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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it  shall  be  to  mmA  out  on  the  ground  the  boiindaiy 
as  ascertained  or  determined  by  the  eonrt."  Undev 
this  provision  it  has  been  held  error  for  the  court 
not  to  appoint  a  eonumuion,  evan  tboni^  the  evi- 
dowe  showB  that  the  boimdazy  was  already  plainly 
indicated  by  a  f  encA," 

[\  251}  L  In  Tennemee  (1)  Ditrodvetoir  Stato- 
■unt  The  statutes  of  this  state  provide  that  if 
any  parson  holding  land  by  registered  grant  or 
deed  wishes  to  establish  one  or  more  lines  of  his 
land  he  shall  ^ve  twenty  days'  notice  to  the  claim- 
ants of  adjoining  lands  of  the  time  appointed  for 
proee&sioning  and  of  the  comer  where  he  intends 
to  begin..  These  notices,  certified  by  a  sworn  officer^ 
and  proved  by  a  private  person  before  a  county 
surveyor,  shall  be  his  authority  on  request  to  pro- 
cession the  lands.  His  dn^  is  to  make  a  correct 
plat  and  certificate  of  survey  and  to  procure  the 
same  to  be  recorded  by  the  register  of  the  county.^ 
The  proceeding  for  processioning  under  these  stat- 
utes must  be  construed  with  great  strictness.  Where 
the  resurvey  made  thereunder  is  set  up  in  bar  of 
the  rights,  even  of  the  person  at  whose  instance  it 
was  made,  it  must  be  shown  to  have  been  consistent 
with  the  requisitions  specified  in  the  act,  either  by 
proof  of  their  performance  or  by  a  presumption 
arising  from  long  aeqnieseenea  in  the  lines  ran  and 
remarked."* 

252]  (2)  Who  Umy  Institnte  Proceedings.  The 

statutes  contemplate  that  the  party  who  owns  the 
land  shall  institute  the  proceedings.** 

[i  253]  <3)  Notice.  In  proceedings  under  these 
statutes  all  parties  interested  must  have  notice.** 
"To  bold  the  contrary  doctrine,"  it  is  said,  "would 
be  to  deprive  a  man  of  Ms  land,  by  a  proceeding  in 
its  nature  judicial,  without  notice,  when  the  right 
to  the  notice  is  not  only  inherentW  hia,  but  given 
to  him  expresiriy  by  the  statute. ' ' " 

254]  (4)  The  Proceedings  and  Their  Effect  It 
is  not  within  the  power  of  the  surveyor  to  proces- 
sion lands  against  the  consent  of  the  owner  and 
thereby  force  him,  to  hold  by  lines  different  from 
those  called  for  in  his  grant.  He  is  only  made  the 
agent  to  survey  and  mark,  at  the  owner's  request, 
in  reasonable  conformity  with  the  reasonable  calls.** 
And  therefore  if  on  application  he  refuses  to  be 
governed  by  what  the  owner  deems  to  be  a  reason- 
able conformity,  and  insists  on  running  the  lines, 
depriving  the  owner  of  land  included  in  the  grant, 

sr.  Lord  U  I  S20. 

m.  RoMnaon  v.  Xiaurer,  27  Or. 
lis,  US,  40  P  1012  (whan  It  was 
■aid:  "No  doubt  the  court  tbourht 
tbe  appointment  of  the  commlnlon 
would  entail  additions,!  expense  and 
1>«  of  no  practical  benefit:  but  since 
the  statute  requires  the  appointment 
of  ft  commission  for  that  purpose, 
the  court  erred  In  nerleetlnc  this 
duty").  See  also  Vandusen  v.  Shlv- 
ely,  22  Or.  64,  29  P  76. 

».  Shannon  Code  (1896)  I!  3687 
et  seq. 

SO.  Cbounlng  v.  Simmons.  6 
Hnmphr.  <Tenn.)  299.  See  also  Blel- 
dom  V.  Pilot  Mountain  Coal,  etc.,  Co., 
19  Tenn.  166,  204.  16  SW  737. 

[&1  Xm  support  of  this  view  In 
>pe&klns  of  the  proceedings  under  the 
statutes  It  was  said:  "It  Is  very 
mmmarr  In  Its  operations,  and  may, 
from  the  fsnoranee,  prejudice,  and 
panlons  of  a  surveyor,  sheriff,  and 


the  owner  may  refuse  to  have  his  land  thus  proces- 
sioned, and  thiu  put  a  stop  to  the  resurvey.  And 
if  the  snrv^r,  disr^airding  the  dissent,  makes  the 
resurvey  according  to  his  own  views  of  propriety 
and  correctness,  iHs  aot  is  void  and  binding  on  no 
one,  and  the  r^ts  of  all  parties  remain  the  same 
as  if  the  procession  and  survey  had  never  been 
made."  If  the  holder  of  land  under  a  state  grant 
causes  the  same  to  be  processioned,  reec^izes  the 
lines  so  ranarked  and  claims  in  accordance  with 
them,  he  aa  well  as  the  state  is  estopped  to  dis- 
affirm the  boundaries  so  made.*'^  The  owner  will 
not,  however,  be  estopped  by  the  hasty,  ill-advised, 
and  momentary  recognition  of  a  line  which  has  been 
illegally  run."" 

255]  m.  In  Washington.  The  statutes  pro- 
vide that  the  "court  [in  which  an  action  to  estab- 
lish disputed  boundary  lines  is  brought]  may,  in  its 
discretion,  appoint  commissioners,  not  exeeeding 
three  competent  and  disinterested  persona,  one  or 
more  of  whom  shall  be  practical  surveyors,  resi- 
dents of  the  state,  which  commissioners  shall  be, 
before  entering  upon  their  duties,  duly  sworn  to 
perform  their  said  duties  faithfully,  and  the  said 
eonunissioners  shall  thereupon  survey,  erect,  estab- 
lish, and  properly  mark  said  boundaries,  and  return 
to  the  court  a  plat  of  said  survey,  and  the  field- 
notes  thereof,  together  with  their  report.  Said 
report  shall  be  advisory."  It  is  only  where  the 
court  can  say  from  the  evidence  adduced  that  a 
corner  is  lost  or  uncertain  that  the  statute  is  avail- 
able.*** Neither  the  court  nor  commissioners  can 
correct  the  government  surveys  or  establish  corners 
at  points  other  than  those  fixed  by  government 
surveyors.^  But  where  it  does  not  appear  that  a 
boundary  line  cannot  be  restored  by  a  survey  fol- 
lowing the  descriptions  in  the  deeds,  commissioners 
should  be  appointed  to  make  the  survey  on  the 
application  of  either  party,  and  a  refusal  to  do  so 
amounts  to  an  abuse  of  discretion.*'  Since  such 
appointment  is  discretionary  with  the  court  it  may 
appoint  one  or  more  oommissionerB  as,  from  the 
facts  before  it,  seems  best.*"  The  court  may  reject 
the  report  as  a  whole  or  receive  it  in  part.  The 
court  may  accept  it  in  so  far  as  it  agrees  with  its 
own  conclusions  on  other  facts  presented,  or  refuse 
to  give  it  any  weight  at  all,^  Inasmuch  as  the 
report  is  of  no  final  probative  value,  but  jnerely 
advisory,  a  mere  irregularity,  such  as  the  failure 


«  hirr,  who  have  met  together  in  the 
woods  to  settle  m  question,  often  of 
Stmt  Cffmplezity  and  dlfllculty,  be 
prodaetlve  of  much  mischief." 
Chounlnr  v.  Simmons,  S  Humphr. 
(Tenn.)  29>.  lOS. 

n.  Pyatt  V.  Oallaher,  1  Lea 
(Tenn.)  Z9». 


[a]  A  proeesstoalaff  yroaeadlBr 
l&stltuted  by  a  widow  to  wnoni  dower 
has  Bot  been  asslvaed,  and  to  which 
her  husband's  heirs  are  not  parties, 
does  not  bind  them.  Pyatt  v.  Oalla- 
her, 3  Lea  (Tenn.)  289. 

38.  Bleldom  v.  Pilot  Mountain 
Coal,  etc.,  Co..  89  Tenn.  166,  204.  IS 
SW  737;  Pj^tt  V.  Oallaher,  S  Lea 
(Tenn.)  289;  Chounlnv  y.  Simmons, 
6  Humphr.  (Tenn.)  290:  Barnes  v. 
Brown,  (Tenn.  Ch.  A.)  4S  SW 
326. 

33,  Chounlns  v.  Simmons.  S 
Humphr.  (Tenn?)  299,  802  [dlst  Over- 
ton V.  Cannon,  2  Humphr.  264;  White- 
side V.  Singleton,  Helga  207]  (where 
it  was  said:  "In  [those  cases]  there 
were  no  adjacent  owners,  the  land 
being  vacant  and  unappropriated, 
and  of  course  the  question  as  tp 
notice  could  not  arise,  and  did  not, 
the  controversy  being  between  an 
enterer  subsequent  to  the  resurvey 
and  the  original  grantees"). 

34.  Whiteside  v.  Singleton,  Helgs 
(Tenn.)  207. 

36.   Overton  v.  Cannon,  2  Humphr. 

J Tenn.)  364;  Whiteside  v.  Singleton, 
Eelga  (Tenn.)  207. 
[a]   Aa  esyrass  ooBBtsnnaBa  of 
tlie  Bvmy  Is  nnneossssiT.  and  even 
If  it  were  neoessary  a  refusal  of  the 


owner  to  have  anything  more  to  do 
with  the  survey  would.  In  the  ab- 
sence of  other  proof,  be  sufflclent  to 
establish  the  countermand.  Overton 
v.  Cannon,  2  Humphr.  (Temi^)  214. 

38.  Whlteelde  v.  Singleton.  Meigs 
(Tenn.r207. 

37.  Whiteside  v.  Singleton,  Melga 
(Tenn.)  207;  Wilson  .  v.  Hudson,  8 
Yerg.  (Tenn.)  898;  Singleton  v. 
Whiteside,  6  Yerg.  (Tenn.)  18. 

[a]  Mbseqnsnl  grantees  of  Cha 
state  are  likewise  estopped.  Single- 
ton v.  Whiteside,  5  Yerg.  (Tenn.)  18. 

38.  Overton  v.  Cannon,  8  Humphr. 
(Tenn.)  294. 

39.  Codes  A  Sts.  il  947.  948, 

40.  Hale  v.  Ball.  70  Wash.  4SB, 
126  F  942. 

41.  StFuns  V,  Hoods,  44  Wash.  99, 
87  P  4E. 

4a.  Snell  V.  Sterling,  83  Wash. 
248,  145  P  466.  Compare  Stangalr 
V.  Roads,  41  Wash.  683,  84  P  405 
(holding  that  a  refusal  to  appoint 
commissi  oners  Is  not  subject  to 
review  by  the  appellate  court). 

4S.  Jaggy  V.  Rooney,  61  Wash. 
881.  112  P  867;  Struns  v.  Hood,  44 
Wash.  99,  87  P  46. 

44.  Jaggy  V.  Rooney.  81  Wash. 
381,  112  P  867:  Stanimlr  v.  Roads, 
41  Wash.  888,  84  P  4r 
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to  be  awton  b«Core  entering  on  the  diBchaige  of 
their  dntiea  as  required  by  the  statute,  ia  not  re- 
versible error.''  Costs  in  these  proceedings  diould 
be  divided  equally  between  the  parties.** 

H  266]  8.  By  Official  Surrey— ft.  Surrey  Hade 
at  BevieBt  of  Parties— (1)  bifarodnctory  SUtsdunt. 
Statutes  in  a  number  of  states  varying  somewhat 
in  detail  provide  for  the  establishment  of  bound- 
aries by  a  survey  made  by  the  county  surveyor,  at 
the  request  an  owner  or  owners,  desiring  to 
ascertain  the  true  line.**  The  right  so  ocmfemd 
exists  whether  the  owners  of  adjoining  land  desire 
the  survey  or  not.*"  In  passizuf  on  the  validity  of 
these  statutes,  it  was  sua :  ' '  The  county  surveyor 
is  a  i>ublie  officer,  and  .  .  .  the  laying  out  and 
establishii^  of  a  line  between  adjacent  owners  does 
not  joome  within  the  definition  of  taking  away  per- 
sonal rights  of  either  party,  or  of  depriving  either 
party  of  his  property,  or  placing  a  charge  or  lien 
thereon.  It  was  simply  an  attempt,  in  a  legal  way 
to  establish  the  boundaiy  line  between  the  two,  and 
to  establish  the  corners  and  proper  boundaries  of 
lands- lying  adjacent.'***  Where  a  survey  is  called 
to  permanently  establish  boundaries  of  traets  of 
land  severally  owned,  the  Purveyor  must  observe 
the  statutory  rules  so  far  as  apjilieable,  and  con- 
sider any  competent  evidence  which  may  be 
produced. 

[$  257]  (2)  Neoewity  for  Uncertainty  or  Doubt 
as  to  Boiuuiuies.  In  order  that  the  statutes  may 
be  operative  it  is  essential  that  the  boundaries 
should  be  doubtful,  disputed,  or  uncertain,  since 
authority  of  the  surveyor  permanently  to  establish 
boundaries  of  land  implies  that  they  are  not  estab- 
lished.''^  And  where  it  appears  that  the  boundaiy 


4B.  Jajrgy  V.  Rooney,  91  Wash. 
881,  112  P  367.     „    ,  „ 

46.  Struns  V.  Hood,  44  Waah.  9«. 
87  P  4S. 

47.  See,  Burns  St.  Ind.  (1908> 
I  9512  et  aeq:  Kan.  Gen.  St.  (1909) 
i  2272  et  seq;  Okl.  Comp.  L.  (1909) 
i  1797  et  seq;  Balllnger  &  C.  Comp. 
St.  Or.  g  4907. 

.  [a]  Th*  aNocrtaiBBMBt  of  uij  oam 
oorncr  Is  *nSolnit  in  making  a  re- 
suryey,  where  the  courses  and  dis- 
tances ar«  given;  and  tn  order  to 
fiscertaln  a  corner  the  surveyor  la 
not  confined  to  the  discovery  of  the 
landmarks  called  for  In  the  Aeld 
notes,  but  may  resort  to  other  aids. 
Relnert  v.  Brunt.  48  Kan.  4S.  21  P 
S07. 

[b]  Ooiwtniotloa  of  Bp«olal  stat- 
ute M  to  costs. — Comp.  L.  i  2627, 
provides  that  whenever  a  majority 
of  the  resident  owners  of  any  section 
of  land  In  the  state,  after  'notice, 
shall  desire  to  have  their  corners 
and  lines  established  the  county  sur- 
veyor shall  make  the  required  sur- 
veys, and  the  expense  therof  shall 
be  borne  by  all  the  persons  bene- 
flted  In  proportion  to  the  amount  of 
work  done  for  each,  and.  on  refusal 
to  pay.  the  surveyor  shall  certify 
the  same  to  the  supervisor  of  the 
proper  township,  who  shall  assess  ft 
on  the  land  of  such  person,  to  be 
collected  as  state  and  county  taxes. 
It  was  held  that  Pub.  Acts  (1899)  p 
SS8,  No.  248,  amending  the  chapter 
containing  S  2627,  and  providing  that 


the  supervisor  of  the  proper  town- 
ship shall  assess  pay  for  such  sur- 
veyor's services  on  the  lands  so  sur- 


veyed, has  no  application  to  lands 
situated  within  the  limits  of  an  In- 
corporated city.  Paldl  v.  Cady,  US 
Mich.  82,  106  NW  709. 

W.  Ayers  v.  Huddleston,  SO  Ind. 
A.  212,  66  NE  60. 

40.  Christ  V.  Fent.  1«  Okl.  ST6, 
278,  84  P  1074. 

SOl  Roadenoau^  t.  Bgy,  88  Kan. 
S41,  1S8  P  881;  Sharp  v.  Schriver,  88 
Kan.  284,  128  P  388. 


SI.   Bean  V.  Finney,  4S  Or.  199.  73 

P  133, 

[a]  Vaots  IMU  to  satisfy  status 
tory  rsavlremant. — The  statutory  re- 
quirement that  the  line  must  bs 
doubtful,  disputed,  and  uncertain.  In 
order  that  the  statute  may  be  ren- 
dered available.  Is  shown  where, 
after  a  survey  made  by  the  county 
surveyor,  one  of  the  parties  refused 
to  abide  by  the  line  fixed  by  him,  on 
the  ground  that  the  true  line  was 
not  uncertain,  and  where  two  sur- 
veyors, selected  with  the  mutual 
agreement  of  the  parties  to  estab- 
lish the  line,  disagreed  as  to  its  lo- 
cation. Clark  V.  Boosey,  62  Or.  448, 
97  P  764. 

[b]  Tsots  showing  _tli»t  honatelT 
was  not  MCTtaia. — 'Where  a  bound- 
ary line  between  adjoining  land  was 
run  by  the  surveyor-general  of  the 
state,  and  afterward  oy  request  of 
the  respective  owners  was  again  run 
by  another  surveyor  who  found  It  to 
have  been  properly  located,  and 
thereafter  the  parties  acquiesced  In 
the  line  for  more  than  ten  years, 
such  boundary  cannot  be  said  to  be 
uncertain,  doubtful,  or  disputed. 
Kgan  V.  Finney,  42  Or.  699,  72  P  13S. 

62.  Egan  V.  PInney,  42  Or.  SSB. 
72  P  138. 

SS.  Elting  T.  Duncan,  86  Kan.  421. 
121  P  853. 

M.  Bhanline  v.  Wtltsie,  70  Kan. 
177,  78  P  436,  8  AnnCas  140. 

5S.  See  Wood  v.  Kuper,  160  Ind. 
622.  60  NE  766. 

66.  Wood  V.  Kuper,  160  Ind.  622. 
50  NE  755;  Russell  v.  Senior.  118 
Ind.  520.  21  NE  292;  Rlggs  v.  Rllsy, 
113  Ind.  208.  16  NE  253;  Cleveland 
V.  Obenchaln.  107  Ind.  691,  8  NE  624; 
Helton  V.  Fastnow,  83  Ind.  A.  288,  71 
NE  230:  Miller  v.  White,  28  Ind.  A. 
371,  62  NE  1021,  1022;  Kyte  v.  Chess- 
more.  94  Kan.  611.  146  P  1162;  Ed- 
wards V.  Fleming,  8S  Kan.  668,  112 
P  8S6.  38  LRANS  928;  Swan  v. 
Ramala,  63  Kan.  633,  «6  P  849.  flee 
also  Clark  v.  Boosey,  62  Or.  448,  97 
P  764  (as  BUErtalnlng  the  rule). 


in  question  was  not  doubtful  ot  nacortain,  the  snr- 
vey  is  not  Innding," 

h  258]  (3)  NecoMdty  for  Notice.  The  statutes 
usually  require  notice  of  the  surrey  to  be  given. 
It  has  been  held  that  a  notioe  of  a  pressed  sarv^, 
oontaining  definite  information  as  to  the  time  the 
survey  would  be  begun  uid  the  lines  and  comers  to 
be  established,  mistakenly  addressed  by  the  county 
surveyor  to  a  fomur  owner  who  was  then  deceased, 
but  which  was  duly  served  on  tibe  agent  of  the 
owners,  is  valid  and  binding  as  to  them,  notwith- 
standing the  error  in  the  address."  Failure  to  give 
the  notice  provided  for  to  -a  «gner  of  the  appli- 
cation for  survey  is  not  a  defect  available  to  the 
applicant,  where  he  was  invsent  when  the  survey 
was  made."  Under  some  statutes  the  written  eon* 
sent  to  a  survey  dispenlws  with  the  notice  required 
by  stotute." 

[i  269]  (4)  Opcntton  and  Effect— (a)  On  Title. 
In  no  event  can  tbe  survey  have  any  further  effect 
than  to  establish  the  true  Boundary  lines.  Whether 
appealed  from  or  not,  it  cannot  in  any  way  affect 
or  detesmine  the  title."*  In  submitting  to  ji  survey 
a  part^  does  not  put  himself  in  the  position  of  sur- 
renderiiu;  his  land,  or  any  part  of  it."  The  survey 
cannot  defeat  a  title  held  and  acquired  by  advenw* 
possession." 

260]  (b)  On  BonmUriea— IM.  In  General. 
A  survey  merely  establishing  true  lines  and  comera 
does  not  affect  the  location  of  an  independent 
agreed  boundary."*  And  when  lands  have  been 
surveyed  and  divided  into  townships  and  sections 
by  a  government  surveyor,  under  statutory  author- 
ity the  lines  so  fixed  as  between  private  owners  of 
the  soil  are  not  affected  by  subsequent  changes  in 
"The  owner  of  land  who  causes  a 
survey  to  be  made  agreeably  to  the 
.provisions  of  the  statute,  or  who 
consents  to  a  survey,  loses  none  of 
his  rights  by  such  proceeding  or  con- 
sent. The  fact  that  he  has  caused 
a  survey  tif  be  made,  or  has  con- 
sented to  one,  does  not  estop  him 
from  claiming  title  to  his  land  not- 
withstanding such  survey  remains 
unappealed  from.  By  such  survey 
he  iB  deprived  of  no  right  of  action 
or  defense  arising  from  possession, 
or  any  other  source  of  title.  An 
official  survey  Is.  as  the  statute  de- 
clares, prima  facie  evidence  In  favor 
of  the  corners  so  established,  and 
the  lines  so  run,  and  nothing  more." 
Spacy  v.  Evans,  162  Ind.  481.  488. 
62  NE  606  (per  Dowling.  J.). 

[a]  Title  by  adTsrse  po— artim. 
Where  a  landowner  has  .  acquired 
title  br  adverse  poaaesalen  up  to  a 
fence,  he  cannot  be  divested  thereof 
by  a  aurrsy  made  to  eBtablish  the 
original  line.  Peterson  t.  Holtls.  90 
Kan.  866,  188  P  158,  AnnCaslSlSB 
726. 

T  5'''«...9'VtlK'5-.''-   Obenehaln.  107 
Ind.  691,  8  NE  924. 

^-  Kuper.  160  Ind.  622, 
50  NE  756;  Russell  v.  Senior.  118 
Ind.  620,  21  NB  892;  Cleveland  v. 
Obenchaln,  107  Ind.  691,  8  NB  984; 
Helton  V.  Fastnow,  33  IndL  A.  288. 
71  NE  230. 

(a]  Thus  where,  by  open  and  con- 
tinuous possession  of  land,  under 
claim  of  ownership,  for  over  twenty 
years,  by  a  person  and  his  grantors, 
he  has  gained  title  thereto  in  fee, 
payment  of  rent  by  him  thereafter 
for  two  years  to  the  person  having 
the  paper  title,  and  a  Subsequent 
survey  procured  by  the  latter,  with- 
out objection  on  the  part  of  the 
former,  will  not  defeat  the  title  al- 
ready gained  by  the  adverse  pos- 
session. RIns  V.  Riley,  lis  Ind. 
208,  16  NE  »S. 

W.  Kyte  v.  Chessmore,  94  Kan. 
611,  148  P  1162. 


For  later  oaaes,  Oevtfapmsnts  and  ehaavaa  In  the  law  see  cumulative  Annotations,  same  title,  iHfte 

Digitized  by 


§§  260-266] 


BOUNDABIES 


[9C.J.]  261 


the  state  boundairy  lines.** 

261]  Vb.  0<nicliuiT«ttees  in  Abamce  of  Ap- 
peal—(aa)  In  OeneraL  Under  the  proTisions  of 
some  of  these  statutes  whieh  expressly  so  provide 
and  leave  no  room  for  constmction,  it  Is  uniformly 
held  that  in  case  of  failure  to  appeal  within  the  time 
prescribed  by  the  statutes  the  boundary  lines  estab- 
lished by  the  survey  shall  be  considered  as 
permanently  established.*"  'A  subsequent  survey 
cannot  be  had  to  determine  the  lines  and  comers 
previously  established,  independent  of  the  former 
sorvey,  but  only  for  the  purpose  of  ascertaining  the 
lines  and  comers  as  previously  flxed.°^  The  right 
of  appeal,  it  is  said,  exists  only  because  provided  by 
law,  and  it  must,  in  order  to  be  available,  be  exer- 
cised in  a  time  and  in  a  manner  in  compliance  with 
the  law."  A  party  is  not  relieved  from  the  neces- 
sitv  of  appealing  within  the  time  prescribed  by 
the  fact  that  no  adjournments  are  shown  by  the 
report,  where  there  is  nothing  to  show  that  the  sur- 
vey operations  were  not  continued  between  the  dates 
named  in  the  report;**  and  the  fact  that  he  failed 
to  perfect  his  appeal  within  the  time  prescribed, 
through  mistake  or  inadvertence,  is  no  reason  why 
he  should  be  relieved  in  an  independent  action  to 
set  aside  the  report,'^  Likewise  one  who  joins  in  an 
application  for  a  survey  for  the  establishment  of 
bomidaries,  and  who  was  present  at  the  survey,  is 
concluded  by  the  report  of  the  survey,  although  no 
notice  of  the  survey  was  served  on  him.*"* 

[4  262]  (Vb)  Waiver  of  Oonclnsive  Effect  of 
Snirey.  The  conclusive  effect  of  a  survey  estab- 
lisMi^  a  boundary  between  adjoining  owners,  made 
pursuant  to  statute,  may  be  waived  by  the  parties 
by  agreement  or  by  a  new  survey  ;*"^  and  where  one 
of  tlie  interested  parties  procures  a  resurvey,  he 
eannot,  on  an  appeal  from  such  survey,  be  heard  to 
say  that  the  former  survey,  with  which  the  resurvey 
coincides,  is  conclusive. °*  The  rule  that  a  survey 
is  conclusive  has  no  stronger  force  than  a  judgment 
or  sn  estoppel  in  pais,  and  can  be  disresarded  1^ 


the  mutual  conduct  of  the  parties  afCeeted.'" 
[$  263]   cc.  Effect  during  Time  Allowed  fw 

AmmaL  Under  the  Indiana  statute  it  has  luii' 
formly  been  held  that  an  official  survey,  in  accord- 
ance  with  its  provisions,  is  to  be  taken  as  prima 
facie  correct  during  the  three  years  within  which 
the  appeal  may  be  taken.^"  However,  its  l^al  ef' 
feet  is  merely  to  furnish  one  species  of  evidence 
whieh  may  or  may  not  be  material  in  determining  a 
question  of  title,  and  which  may  be  controlled  and 
overcome  by  evidence  of  another  kind,'*  such  aS 
proof  of  adverse  possession  under  claim  of  title  for 
twenty  yehrs,  a  valid  agreement  with  the  adjoinipg 
owner  for  a  different  line,  and  the  like." 

264]  dd.  Appeal— (aa)  In  Oeneral.  The  stat- 
utes uniformly  provide  for  an  appeal  from  the  sur- 
vey,'' designate  the  court  to  which  the  appeal  shall 
be  taken,"  prescribe  the  time  within  which  the  ap^ 
peal  must  be  taken,'^  and  declare  the  effects  of  a 
failure  to  appeal.'*  Notice  of  appeal  is  sufflcienf 
where  it  is  as  definite  as  the  report  would  permit, 
and  where  no  one  could  be  misled  as  to  the  partie- 
ular  survey  from  which  the  appeal  was  taken.'' 

[$  265]  <bh)  Bond.  The  statutes  usuaUy  re- 
quire an  appeal  bond.'*  Where  the  statute  is  -silent 
as  to  whom  the  bond  should  run  on  appeal,  it  should 
be  construed  liberally  in  favor  of  a  hearing  on  ap- 
peal."" 

[$  266]  (cc)  Pleadings.  In  one  jurisdiction  it 
has  been  held  that  no  pleadings  are  necessary, .  the 
appeal  being  triable  in  the  same  manner  as  an 
appeal  from  the  justice  of  the  peace.""  It  has  furt 
ther  been  held,  however,  that  a  complaint  by  a  party 
appealing  to  the  circuit  court  from  a  survey  of  a 
boundary  line  made  by  the  county  surveyor,  in  pro- 
ceedings by  the  adjacent  owner  for  the  est^lisUi* 
ment  of  the  boundary,  which  sets  forth  a  descrip- 
tion of  the  line  as  found  by  the  surveyor,  which 
alleges  that  the  line  so  located  is  incorrect,  'and 
whieh  sets  forth  a  description  of  a  line  which'  it  is 
allied  existed  for  more  than  forty  years,  and  which 


n.  Cook  Hale.  210  Fed.  340 
[rev   on    other    srounda    tit  Fed. 

61.  Sfnn  V.  Klnp,  131  Ind.  183,  31 
NE  IS;  niega  v.  Rlley,  113  Ind.  208, 
IS  NE  253;  Waltman  v.  RAid,  109 
Ind.  36E,  10  NB  117;  Hunter  v. 
Bichel,  100  Ind.  463;  Main  v.  Kfllln- 

fer,  90  Ind.  165;  Grover  v.  Paddock. 
1  Ind.  24*;  Herbst  v.  Smith,  71  Ind. 
44;  Wilson  v.  Powell,  37  Ind.  A.  44, 
7S  MB  611:  Sbanline  v.  Wlltsle.  70 
Kan.  177.  78  P  4S6.  S  AnnCas  140: 
Close  V.  Huntlnvton.  86  Kan.  iU,  71 
PS12. 

[a]  ZadapMidMrt  aetkm  te  wt 
uUto  Mt  altowiL  One  who  has 
brought  proceedings  under  the  stat- 
ute to  locate  a  boundary  line,  and 
«ho  Is  present  when  the  surveyor 
doM  so,  cannot  brinr  an  independent 
action  to  mt  aside  the  report  of  the 
nuTtyor,   because  notice  was  not 

gven  to  all  the  parties,  or  because 
e  Burreyor  had  omitted  immaterial 
moence.  or  because  of  an  error 
made  by  him,  such  Irregularitlea  not 
renderine  th«  survey  void.  Thesd 
matters  In  order  to  be  cured  must 
be  appealed  from.  Close  v.  Huntlng- 
lon,  66  Kan.  3S4,  71  P  812. 

6a.  Herbst  V.  Smith,  71  Ind.  44: 
Wilson  V.  Powell,  87  Ind.  A.  44,  76 
SE  811. 

63.  Close  V.  Huntineton,  66  Kan. 
354.  71  P  812. 

«.  Shanllne  v.  Wlltsle,  70  Kan. 
177.  78  P  486.  8  AnnCaa  14b. 

6S.  Close  V.  HuntlnsTton,  66  Kan. 
JS4.  71  P  812. 

,.66-  Shanllne  v.  Wlltsle.  70  Kan. 
KT.  TS  P  486,  3  AnnCas  140. 

87.  Spacy  v.  Evans,  (Ind.)  48  NBJ 
ISS;  Rorton  v.  Brown,  130  Ind.  118, 


2»  NE  414:  Martin's  App.,  86  Kan. 
336.  120  P  S46. 

[a]  Thus  a  party  cannot  procure 
a  new  trial  by  seeking  a  new  sur- 
vey, and  then,  because  he  may  not 
then  be  entitled  to  a  new  trial,  or 
because  It  did  not  result  to  his  satis- 
faction, urge  the  survey  and  deny 
his  rtEht  to  a  new  8urv«r.  Spacy  v.. 
Evans,  (Ind.)  48  NB  3». 

es.  Martin's  App..  86  Kan.  836. 
120  F  546. 

69.  Spacy  v.  Evans,  (Ind.)  48  NE 
355. 

TO.  Wood  V.  Kuper,  160  Ind.  622, 
to  NE  756:  Sinn  v.  King,  131  Ind. 
183,  31  NE  48:  Waltman  v.  Rund, 
109  Ind.  366.  10  NE  117:  Hunter  v. 
Eichel.  100  Ind.  463;  Qrover  v.  Fad- 
dock,  84  Ind.  244;  Herbst  v.  Smith, 
71  Ind.  44;  Mull  v.  Orme.  67  Ind. 
96;  Korporal  v.  Robinson,  38  Ind.  A. 
110.  78  NE  84:  Wilson  v.  Powell,  37 
Ind.  A.  44,  75  NE  6^1;  Helton  v. 
Fastnow.  33  Ind.  A,  288,  71  NE  230; 
Ayers  v.  Huddleston.  80  Ind.  A.  242, 
66  NE  60,  63;  Miller  v.  White,  28 
Ind.  A.  371,  62  NE  lOSl. 

71.  Spacy  v.  Evans.  152  Ind.  431. 
62  NE  605:  Miller  v.  White,  28  Ind. 
A.  371,  62  NB  1021. 

7a.  spacy  v.  Evans,  1E2  Ind.  481, 
S2  NE  606. 

73.  See  statutes  supra  S  256. 

74.  Cleveland  v.  Obenchain.  89 
Ind.  274  (holding  that  an  appeal 
from  a  survey  Is  properly  triable  In 
the  circuit  court);  Eatrel  v.  Diehl, 
6  Kan.  A.  246.  61  P  810  (district 
court).  And  see  Watklns  v.  Hav- 
Ighorst,  13  Okl.  128,  74  P  318  (dis- 
trict court), 

75.  See  Wilson  v.  Powell.  37  Ind, 
A.  44.  7E  NE  611  (three  years); 
Close  V.  Huntington,  68  Kan.  3S4, 


71  P  812  (thirty  days  after  the  filing 
of  the  surveyor's  report). 

[a]  At  «1iat  timo  report  deemed 
to  be  flletr— Under  L.  (1891)  c  8&  5! 
9,  10  (Gen.  St.  [1909]  H  2274,  Z27S). 
requiring  a  county  surveyor  to  make 
a  written  report  of  a  survey,  and 
file  It  In  his  ofTlce,  and  allowing  aa 
appeal  therefrom  to  be  taken  wuhln 
thirty  days  from  the  time  the  report 
Is  filed,  such  report,  as  to  any  per- 
son having  knowledge  of  the  facts. 
Is  deemed  to  be  filed  from  the  time 
It  Is  completed,  dated,  certified  t6 
be  correct,  and  signed  by  the  sur^- 
veyor,  and  placed  among  the  reports 
of  a  similar  nature  In  his  ofilce.  sub- 
ject to  public  Inspection,  although 
at  the  request  of  the  attorney  for 
such  person  he  omits  at  that  time 
to  Indorse  It  aa  filed,  and  afterward 

?ilaces  an  Indorsement  on  It  Indlcat- 
ng  that  It  was  filed  a  few  days 
later.  Anderson  v.  Roberta,  86  Kan. 
176.  119  P  364. 

76.  See  supra  S  256. 

77.  In  re  Arts.  91  Kan.  829,  1S9 
P  360. 

7&   See  statutory  provisions. 
_79.    Qofflnet  v.  Soper,  77  Kan.  S66. 
8B7,  95  P  671  (holding  that  the  bond 
to  effect  an  appeal  from  the  survey 
running    to    the    parties    who  re- 

auested  the  same  Is  sufUclent  to  give 
tie  court  Jurisdiction  of  the  case,  al- 
though other  persons  may  be  affected 
by  the  survey,  and  It  was  said:  "If 
the  bond  was  Insufficient  to  protect 
any  party  or  parties  In  interest  the 
court  had  Jurisdiction  on  thetr  ap- 
plication to  require  the  plaintiff  in 
error  to  make  a  sufficient  bond  to 
protect  them"). 

,  80.  Cleveland  v.  Obenchain,  80 
Ind.  274.  ^ 


Digitized  by  VjOOglC 


262  [9C.J.] 


BOUNDARIES 


[§§  266-270 


is  the  true  line,  is  sufficient  within  a  statute  anthor- 
ising  appeals  and  requiring  the  circuit  court  to  find 
and  determine  the  true  boundary,  although  it  is 
assumed  that  a  complaint  is  necessaiy  to  enable  the 
eourt  to  establish  the  true  boundary.  ^ 

[$  267]  (dd)  Evidence.  On  appeal  the  court 
must  consider  any  competent  evidence  which  is  pro- 
duced.*' It  is  proper  for  the  court  to  hear  parol 
evidence.**  As  boundaries  may  be  fixed  by  posses- 
sion  and  by  estoppel,  it  is  proper  to  introduce  evi- 
dence tending  to  prove  possession  for  the  statutory 
period,  or  to  prove  possession  for  a  shorter  period 
^connection  with  facts  constituting  an  estoppel." 
Parol  evidence  is  often  necessary  to  enable  the  court 
or  surveyor  to  ascertain  the  true  boundaries.*"  The 
object  of  such  a  trial  is  to  ascertain  and  establish 
the  true  boundary,  and  to  effect  this  object  it  is 
proper  to  give  evidence  tending  to  prove  what  the 
parties  have  said  and  done  touching  the  boundary 
lines.*"  The  burden  lie^  on  the  party  appealing 
from  the  survey  to  show  that  it  is  incorrect.*'  Be- 
fore the  presumption  of  validity  which  the  law 
throws  around  the  actions  of  the  surveyor  can  be 
overcome,  the  proof  moat  be  such  as  to  in  some  way 
impeach  his  action  or  satisfy  the  court  that  his  con- 
clusions were  wrong.** 

268]  (ee)  Determination.  It  is  the  duty  of 
the  court  on  appeal  to  relocate  the  line  according  to 
the  statutory  rules  for  reproducing  United  States 
surveys.**  Any  lawful  objection  may  be  urged 
against  the  report  on  an  appeal  therefrom."*  So 
long  as  a  correct  result  is  reached  by  the  survey  the 
dissatisfaction  of  the  parties  who  are  adversely 
interested  does  not  affect  its  validity  or  constitute 
a  ground  to  set  it  aside;"  but  it  is  sufficient  ground 
to  set  aside  the  report  that  it  was  made  in  disregard 
of  the  statute.*'  On  appeal  from  a  surveyor's  re- 
port, the  party  appealing  is  not  entitled  to  a  jury 
trial.*'  Under  the  Indiana  statute,  where  the  court 
decides  that  the  siurey  was  erroneous,  it  must  make 
an  order  for  a  resurvey  and  designate  a  competent 
person  to  make  it.**  And  it  can  make  no  further 
order,  where  the  survey  is  not  confirmed.**   The  re- 


survey  need  not  be  reported  to  the  court,  and  the 
court  has  nothing  to  do  with  it  except  on  an  appeal 
therefrom."*  However,  such  resurvey  is  appealable 
the  same  as  the  original  survey.*'  Where,  on  an 
appeal  from  a  survey  reestablishing  the  line  between 
two  government  subdivisions  of  a  section,  there  is 
no  dispute  as  to  the  correctness  of  the  survey,  but 
the  real  controversy  is  as  to  whether  a  fence  placed 
on  what  the  owners  supposed  was  the  division  line 
is  the  recognized  division  line  between  the  holdings 
of  the  parties,  such  controversy  eannot  be  deter- 
mined in  such  proceeding,  and  the  judgment  con- 
firming the  survey  does  not  determine  the  prescrip- 
tive or  other  rights  of  the  parties  to  the  disputed 
lands.**  , 

[%  269]  .ee.  CMts.  Under  the  statutes  of  Kan- 
sas costs  on  appeal  from  a  survey  are  taxable  in  the 
discretion  of  the  trial  court.** 

[%  270]  b.  Surrey  Hade  by  Order  of  Gonrt.  In 

Texas  a  statute  empowers  the  judge  to  order  a  sur- 
vey to  be  made  and  reported  under  oath,  in  an  ac- 
tion of  trespass  to  try  title,  and  provides  that  the 
report,  if  it  is  not  rejected  for  good  cause  shown, 
shall  be  admitted  as  evidence  on  the  trial.*  This 
statute  does  not  empower  the  surveyor  to  determine 
any  question  of  fact  or  to  gather  up  and  report  evi- 
dence for  the  guidance  of  the  court  or  jury,'  and  his 
simple  duty  is  to  go  on  the  land  he  is  required  to 
survey,  with  a  copy  of  the  field  notes  by  which  he 
is  to  be  guided,  to  search  for  and  survey  its  lines 
and  comers,  and  to  report  to  the  court  the  result  of 
bis  work.'  The  report,  when  made  in  conformity 
with  the  statute,  is  admissible  in  evidence,*  but  it  is 
not  final  and  may  be  contradicted  by  other  evi- 
dence." An  allowance  by  the  court  of  twenty  dol- 
lars a  day  as  compensation  for  the  surveyor  is  not 
excessive.*  Where  the  survey  and  map  of  the  sur- 
veyor have  been  used  by  all  parties  on  the  trial,  the 
fact  that  such  survey  and  map  were  not  admitted 
in  evidence  furnishes  no  ground  for  denying  com- 
pensation to  the  surveyor.' 

In  Maiyland,  in  an  action  of  trespass  on  land,  the 
court  in  its  discretion  may  order  a  warrant  of  re- 


st. Roaenmeler  v.  Hahrenhols, 
179  Xnd.  467,  101  NBl  721. 

M.  Roadenbaugh  v.  Bgy,  88  ECan. 
Sil.  lis  P  881. 

83.  Cleveland  v.  Obenchaln,  107 
Ind.  691.  8  NSl  824. 

M.  Horton  v.  Brown,  ISO  Ind.  118. 
SO  NB  414:  Cleveland  v.  Obenchain, 
1Q7  Ind.  891,  8  NB  624. 

SB.  Cleveland  v.  Obenchain,  107 
Ind.  691,  8  NB  624. 

66.  Cleveland  v.  Obenchain,  107 
Ind.  691,  8  NB  624. 

87.  Findley  v,  McCormlck,  BO  Ind. 
19:  ChriBt  V.  Fent,  16  Okl.  37B,  84  P 
1074;  Watklns  v.  Havlffhorst,  13  Okt. 
128,  74  P  318. 

68.  ChriBt  V.  Fent,  16  Okl.  376. 
84  P  1074. 

89.  Roadenbauffh  v.  Bgy,  88  Kan. 
341.  128  P  381:  Sharp  v.  Schriver,  88 
Kan.  234.  128  P  383. 

90.  Martin's  App.,  86  Kan.  336, 
120  P  545;  Washington  v.  Richards, 
78  Kan.  114,  96  P 

91.  Kyte  v.  Cheaamore,  94  Kan. 
611.  146  P  1162. 

ral  XviOeno*  snttoleBt  to  nurtaln 
flndlWR  and  Jnd^ment  approvliiff  vax- 
▼eyora  rejiort. — Kyte  v.  Cheaamore. 
94  K&n.  611.  146  P  1152. 

9S.  Spacy  V.  Bvans,  find.)  48  NB 
265:  Martin's  App.,  86  Kan.  336,  120 
P  646.  To  same  effect  Curless  v. 
State,  172  Ind.  267,  87  NB  129,  88 
NE  339. 

[a]  Tbiu  where  the  survey  of  a 
section  line  was  made,  but  the  sur- 
veyor did  not  locate  or  establish  any 
corners,  or  make  any  memorandum 
or  record  of  the  line  as  required  by 


statute,  it  bad  no  binding  force. 
Myers  v.  Reynolds,  47  Ind.  A.  SSS, 
94  NB  845. 

93.  Kyte  v.  Cheasmore,  94  Kan. 
611,  146  P  1162. 

M.  Cleveland  v.  Obenchain,  89 
Ind.  274. 

95.  Cleveland  v..  Obenchain.  89 
Ind.  274:  Miller  v.  White,  28  Ind.  A. 
371,  62  NB  1021. 

SO.   Cleveland   v.    Obenchain,  89 

Ind.  274. 

B7.   Cleveland   v.    Obenchain,  89 

Ind.  274. 

98.  Miller  v.  White.  28  Ind.  A.  371, 
62  NE  1021. 

99.  LIbbey  v.  Halloway.  92  Kan. 
168,  139  P  1188. 

1.   Tex.  Rev.  St  art  4800. 

a.  Schunlor  v.  Russell,  88  Tex. 
83.  18  SW  484;  Weatbrook  v.  Ouder- 
lan,  8  Tex.  Civ.  A^  406,  22  SW  69. 

[a]  A  report  In  whloh  the  rar- 
Tejor  attempts  to  determine  qnes- 
tl<niB  of  fact  and  report  evidence 
should  be  quashed.  Westbrook  v. 
Guderian,  3  T6x.  Civ.  A.  406,  22  SW 
59. 

[b]  Waiver  of  defect. — A  report 
otherwise  sufficient  will  not  be 
deemed  defective  by  reason  of  its 
containing  statements  of  what  the 
surveyor  found  on  the  ground  in 
reference  to  the  line  which  plaintiff 
showed  him  outside  his  Instructions, 
specific  objection  being  made  as  to 
such  defect.  BroU  v.  Wlshert,  (Tex. 
Civ.  A.)  79  SW  1089. 

3;  Schunlor  v.  Ruuiell.  82  Tex. 
88,  18  SW  484. 


[a]  xa  oUmv  wwtfs,  he  ahonld 
report  auch  natural  and  artificial 
objects*  as  indicate  the  true  loca- 
tion or  the  llnea  and  comers  as  he 
may  have  found  on  the  ground,  and 
the  course  and  distance  of  such. 
Where  no  such  objects  are  found  he 
should  80  report  Schunlor  v.  Rus- 
sell, 83  Tex.  83,  18  SW  484. 

to]  AdoptlBff  fomev  rarver^ 
<1)  Where  a  surveyor  had  a  short 
time  previously  made  a  survey  of 
a  tract  which  he  was  directed  to 
survey,  it  was  held  that  a  resurvey 
was  unnecessary,  and  that  he  might 
adopt  the  survey  already  made  by 
him  (Ayers  v.  Harris,  77  Tex.  108, 
13  SW  768;  Horton  v.  Pace,  9  Tex. 
81);  (2)  but  It  Is  not  the  duty  of 
the  court  to  oblige  the  surveyor  to 
adopt  a  survey  which  Is  shown  to 
be  Incorrect  (Horton  v.  Pace,  su- 
pra). 

[c1  Where  a  Olvlaloii  Una  strlkea 
the  band  of  •  rtm  the  surveyor 
fnay  go  around  the  bend  and  con- 
tinue his  line  at  a  point  on  the  river 
directly  In  the  course  of  the  line  he 
was  running,  so  as  to  obtain  the 
proper  quantity.  Tucker  v.  Smith, 
68  Tex.  47S,  8  SW  671. 

4L  Bass  V.  Mitchell,  22  Tex.  285; 
Wardlow  v.  Harmon,  (Tex.  Civ.  A.) 
45  SW  828. 

6.    Bass  v.  Mitchell.  22  Tex.  285. 

6.  Harris  County  Irr.  Co.  v,  Horn- 
berger,  42  Tex.  Civ.  A,  450,  94  SW 
146. 

7.  Harris  County  Irr.  Co.  v.  Horn- 
berger,  42  Tex.  Civ.  A.  460,  94  SW 
146. 


For  later  eaaes,  davalopnuBta  and  diaaffM  In  the  law  see  cumulative  Annotations, 
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survey  when  satiafled  that  it  is  neeesaary,  "for  the 
better  information'of  the  said  Court  and  jury  in  the 
truth  of  the  premisea,"  that  the  lands  be  resurveyed 
and  laid  oat  even  though  there  has  been  no  defense 
on  warrant.*  And  when  a  warrant  is  so  issued  the 
mles  of  practice  made  after  defense  on  warrant 
aj^ly.'  Application  nmst  be  made  to  the  court  and 
the  warrant  can  only  issue  on  its  order  .or  by  agree- 
ment of  the  parties.'^  If  a  comer  or  boundary  is 
established  at  a  point  before  the  lines  in  dispute  are 
reached,  a  ^.urvey  may  begin  at  sueh  point  instead 
of  going  back  to  the  D^inning  of  the  tract;  but  a  , 
stone  not  called  for  in  any  of  the  descriptions,  and 
not  explained  beyond,  may  not  be  used  as  the  b^in- 
ning  of  a  certain  line  of  a  tract.**  In  such  an  ac- 
tion, where  plaintiff  is  permitted  to  prove,  by  the 
snrveyor,  lines  located  on  the  plat  which  he  relied 
on  to  show  where  his  property  waa  located,  def  end- 
int  may  oross-examine  the  surveyor  to  Aow  that 
the  lines  were  not  correctly  located.** 

Is  Kofftii  OaroUna,  where  plaintiff  establishes 
prima  faeie  title  in  an  action  to  recover  land,  de- 
fendant is  not  entitled  to  the  benefits  of  a  common 
anrveyprovided  for  by  statute" 

la  Vuglsiia,  under  a  statute  providing  for  the 
ascertainment  of  boundaries,  and  that  the  court,  on 
the  application  of  either  party,  might  order  any  sur- 
vey necessary,  the  court,  after  asoertaining  and  des- 
ignating by  calls  a  disputed  bounduy  line,  might, 
of  its  own  motion,  direct  the  county  snrveyor  to 
snrvey  such  line,  mark  it  with  suitable  monuments, 
and  report  a  snrvey,  with  plat,  to  be  made  a  part 
of  the  record  in  the  cause."  Where  there  was  no 
eieeption  to  the  surveyor's  report  of  a  survey  made 
by  order  of  court,  either  as  not  in  aeeordance  with 
the  directions  or  as  made  vithout  notice,  objections 
that  the  direction  to  the  surveyor  was  too  indefinite, 
that  the  survey  was  to  be  made  during  the  term 
without  notice,  that  it  involved  persons  not  parties 
to  the  proceeding,  and  that  defendants  were  not 
permitted  to  except  to  the  action  of  the  surveyor, 
or  to  the  survey,  were  without  nierit.*^ 

in  P^ware  a  survey  of  land  under  an  order  of 
the  orphans'  court  is  not  eonelusive  as  to  the  legal 
title  of  the  lands  embraced  therein,  but  is  to  be 
given  the  weight  and  effect  to  which  the  jury  think 

S2S, 


it  is  entitled.*' 

[(  271]  c.  Sumy'  Hade  by  Party.  Where  a 
landowner  selects  his  own  surv^or,  although  his 
notes  are  received  by  the  proper  officials  at  the  gov- 
ernment buildings,  this  does  not  constitute  a  snrv^ 
carried  on  under  authority  of  the  government 
within  the  meaning  of  a  statute— 4he  Official  Sur- 
veyor Act — which  enacts  that  all  botmduy  lines 
surveyed  and  run  under  the  authority  of  the  govern- 
ment heretofore  pr  hereafter  dudl  be  true  and  unal- 
terable boundaries.'^ 

[%  272]  d.  Judicial  and  Ezfenjndicial  Detenni- 
natloii  by  Sumy  under  LffOisiaiia  Code.  In  Louisi- 
ana owners  of  contiguous  estates  have  a  right  to 
compel  each  other  to  fix  tiie  limits  of  their  respec- 
tive properties.*"  And  this  is  so  not  only  where 
two  contiguous  estates  have  never  been  separated, 
but  also  where  the  old  boundary  Is  effaced  and  can 
no  longer  be  seen.*"  The  statute  contemplates  that 
boundaries  may  be  fixed  either  judicially  or  extra- 
judicially, but  in  either  case  it  must  be  done  by  a 
sworn  surveyor  of  the  state.**  The  surveyor  must 
make  a  proces-verbal  of  hia  work  in  tile  pjresenee  of 
two  witnesses  who  shall  sign  it,  and  notify  the  par- 
ties in  writing  to  attend  if  they  think  proper,  which 
he  must  mention  in  the  procte-verbal,  and  make  a 
record  of  his  proceedings  and  plans  and  of  all  other 
necessary  acts.**  When  the  limits  have  been  fixed, 
after  due  notice  to  the  parties,  and  no  opposition  is 
made,  the  limits  will  remain  provisioually  as  fixed 
until  otherwise  determined.'^  But  by  express  pro- 
vision of  the  statute  a  party  is  not  prevented  by 
sueh  survey  from  resorting  to  the  courts  to  rectify 
any  erroneous  proceedings  or  injury  that  may  result 
from  it.^  In  case  action  is  brought  to  settle  .bound- 
aries it  is  the  duty  of  the  judge  who  has  c<^ieaiu!e 
of  suits  of  this  churacter  to  appoint  surveyors  to 
inspect  the  premises,  and  the  court  on  their  report 
should  decide  according  to  the  titles  of  the  parties 
and  the  plans  presented  to  it.**  In  these  actions 
questions  of  ownership  are  not  in  issue  unl^ 
founded  on  a  preseription  of  thir^  years,"  anc^  al- 
though the  coiurt  may  examine  the  titles  for  the  pur- 
pose of  fixing  the  boundaries,*"  titlra  are  referreid  to 
only  to  estabUsh  boundaries  and  not  as  affeetiiv 
ownership.*'   Where  the  amount  involved  becomes 


t.  Andrews  T.  FltU,  12«  Hd. 
N  A  S«. 

S.  Andnws  v.  Pitts,  1S«  Md.  328, 
»  A  SOS. 

Uk  AndreWB  v.  Pitts,  1S6  Md.  SM. 
Ifi  A  SOS. 

11.  AndnWB  V.  Pitta,  126  Md.  129. 
K  A  SOI. 

U.  Andrews  v.  Pitta,  126  Md.  S28. 
U  A  SOS.  „ 

1&  Oore  V.  MePhenon,  161  N.  C, 
OS.  77  SB  WB. 

V.  Miller,  116  Va. 


V. 


116  Va. 


Miller, 
Oiler,  2»  Del.  S66, 


14.  Hamman 

i7i.  83  SB  in. 

18.  HBinnian 
873.  S3  8E  882. 

W.   Trultt  V. 
90  A  467. 

17.  Selppel  Lumber  Co.  v.  Herch- 
ner,  19  R  C.  486. 
la   La.  Civ.  Code  art  823. 

19.  Andrews  t.  Knox,  10  La.  Ann. 
«M:  Zerlnffua  v.  Harans.  17  La.  849. 

la}  rmrmcfi.  la  poMeesion 
vwan. — ^An  action  of  boundary  may 
M  brought  by  the  owner,  or  by  any 
one  In  possession  of  the  land  as 
owner.  Sprigs  v.  Hooper,  S  Rob. 
(La.)  248.  \ 

30.  La.  Civ.  Code  art  833:  Auri- 
>nne  v.  New  Orleans,  138  La.  10, 
»  S  183;  McDonogb  v.  De  Oruys,  4 
La.  Ann.  33. 

„S1.  La.  Civ.  Code  arU  888,  884; 
Wells  T.  Compton,  3  Rob.  (La.)  171. 

».   La.  Civ.  Code  art  836. 

83.  La.  Civ.  Code  art  886:  Wells 
*  Compton.  8   Rob.   (La.)   171.  To 


same  effect  Williams  v.  Bernstein, 
SI  La.  Ann.  116,  26  S  411  (where  it 
was  held  that  a  line,  however,  even 
when  established  between  the  parties 
by  such  a  survey,  yields  to  a  de- 
mand for  the  rectification  of  the 
same,  under  an  allegation  of  error, 
unless-  the  party  resisting  the  rec- 
tlflcation  should  allege  and  show  an 
adverse  possession  of  ten  years 
under  the  erroneous  line);  Bach  v. 
Slldell,  Z  La.  Ann.  626. 

94.  La.  Civ.  Code  art  841;  Mc- 
Donoyh  v.  De  Oruys,  4  La.  Ann.  38. 

[a]  Wltat  Is  an  aotlon  of  bound- 
ary^(l)"  Where  the  parties  are 
owners  of  contiguous  estates,  and 
where  the-  only  question  to  be  de- 
termined Is  the  boundary  between 
the  two.  the  action  ts  one  of  bound- 
ary. Keller  V.  Shelmfre.  42  La.  Ann. 
328,  7  S  687.  (2)  A  plalntifT  cannot, 
by  calling  his  action  one  In  bound- 
ary pure  and  simple,  shut  off  pre- 
scription; the  character  of  an  action 
Is  to  be  determined  by  all  the  plead- 
ings and  by  the  nature  of  the  relief 
which  may  be  granted.  Where  the 
Judgment  affects  ownership  or  a  real 
right  the  suit  Is  In  reality  a  petitory 
one.  Where,  after  successive  sales  of 
two  lots  of  ground,  a  building,  occupy- 


ing in  part  one  of  the  lots,  has  been 
allowed,  without  protest  or  complaint 
by  successive  owners,  to  slightly  en- 


croach on  the  other  lot  for  more  than 
thirty  years,  Its  destruction  and  re- 
moval will  not  be  ordered  under  an 


alleged  action  In  boundary.  Harral 
v.  Lyons,  6  La.  A.  (Orleans)  312. 

[bj  ChSBffe  ia  eharaotev  of  ao- 
tloiL. — ^Where  the  petition  aufflclently 
Indicates  the  action  to  be  one  of 
boundary,  the  prayer  that  plaintiff 
be  adjudged  the  owner  of  any  por- 
tion of  tne  land  within  the  bound- 
ary does  not  chanse  the  character  of 
the  action.  AAdrewa  v.  Knox,  10 
La.  Ann.  604. 

[c]  Where  vestlfes  of  the  aiijOleait 
bonjulasT  between  two  plantationi 
are  to  be  seen,  new  posts  should  be 
fixed,  but  they  must  be  placed  where 
the  former  limit  or  fence  stood,  with- 
out regard  merely  to  the  tltlB 
papers.  Farrar  v.  Newport,  IT  La.  846. 

[d]  Method  of  maldnv  surreys 
A  eurveyor  ordered  to  trace  a  line 
under  a  former  survey  is  bound  to 
follow  It  without  regard  to  the  title 
papers  or  the  variations  of  the  coiki- 
pass.  Frederick  v.  Bnilard,  7  La. 
Ann.  666;  Zerlngne  V.  Karang,  IT 
La.  849. 

as.  Keller  v.  Shelmlre.  42  La. 
Ann.  828.  7  S  687.  And  see  Williams 
V.  Bernstein,  61  La.  Ann.  116,  26  S 
411  (where  It  was  said  that  an  ac- 
tion of  boundary,  pure  and  simple,  is 
Imprescriptible,  although  an  action 
for  the  rectification  of  boundaries 
is  not). 

86.  Sprlgg  V.  Hooper,  V  Rob.  (La.) 
248 

97.  Keller  v.  Shelmire,  42  La. 
Ann.  823,  7  S  687. 
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important  as  a  test  of  jurisdiction,  the  value  of  the 
atrip  in  dispute,  and  not  the  value  of  either  or  both 
of  the  adjacent  estates,  is  the  criterion.^  The  stat- 
utes must  be  strictly  complied  with  by  the  courts 
having  cognizance  of  questions  of  boundary  and  no 
jud^^ent  can  be  rendered  until  the  reports  of  the 
surveyor  appointed  to  ascertain  the  true  line  are 
before  them.  While  the  proc^s-verbal  of  the  sur- 
veyor is  entitled  to  full  faith  and  credit  in  all 
courts  if  made  in  compliance  with  law,""  it  should 
be  rejected  if  not  so  made.^*  However,  where  the 
proems-verbal  and  plat  of  the  surveyor  appointed  by 
the  trial  court  in  an  action  of  boundary  are  suffi- 
ciently definite  to  enable  the  trial  court  so  to  do, 
and  it  renders  judgment  fixing  the  boundary,  and  no 
error  therein  is  shown,  the  judgment  will  be  af- 
firmed."' Where  previous  surveys  have  been  re- 
jected the>court  should  order  a  new  survey  where  it 
is  not  possible  to  ascertain  and  to  establish  the 
boundary.  If  it  is  not  ordered  the  court  should  not 
proceed  further.'"  In  making  an  appointment  for 
that  purpose  instructions  should  be  given  by  the 
judge  so  as  to  direct  the  surveyor  in  searches  find- 
ing a  return."*  Any  error  of  the  surveyor  in  fixing 
the  boundaries  under  a  decree  of  court  may  be  cor- 
rected by  the  court.''  Where,  in  the  course  of  the 
trial  of  an  action  of  botmdaries,  the  litigants  failed 
to  establish  title  to  contiguous  tracts  or  bodies  of 
land,  their  action  will  be  dismissed."*  The  costs 
should  be  eqiaally  divided  between  the  parties,  un- 
less there  is  proof  of  a  demand  on  one  side,  and 
refusal  on  the  other  to  settle  the  boundary  amica- 
bly." But  where  defendant  denies  the  necessity  of 
an  action  to  settle  boundaries,  costs  of  the  proceed- 
ings should  be  awarded  against  him." 

[$  273]    4.  Determination  by  Olerk  of  Ocmrt — 

m>   state  V.  Iiapeyrollerle,  S8  La. 
Ann.  264.  _  ^ 

S9.   McDonogb  T.  De  Oru7B>  4  La. 

Ann.  33. 

80.  W«ll8  V.  ComptOB,  3  Rob. 
(La.)  171. 

:  [a]  Thm  OMXkttoiu  of  anxTayors, 
wban  T«4noM  to  wrltiny  aad  r«pr«- 
Moitod  lur  Plata  M  n«iu»d  1>7  Ikw, 
mre  legal  evidence  of  what  is  stated 
In  the  procto-verbal.  WeUs  v.  Comp- 
ton.  8  Rob.  (La.)  171. 

-81.  Lindsay  v.  Wrlffht,  27  La. 
Ann.  S65. 

-  fa]  Tallnre  to  notify  purtlea  In 
IntWMt. — Where  the  procfts-verbal 
of  the  survey  does  not  show  that 
the  parties  In  interest  are  notlfled  In 
writing  of  the  time  and  place  of 
maiclng  the  survey,  no  Judgment  can 
be  rendered  thereon.  Lindsay  v. 
Wright,  27  La.  Ann.  565. 

[b]  Snxrar  iMffun  kt  point  not 
CMognltad  as  bonadarr.^Mo  Judg- 
ment establishing  a  boundary  line 
oan  be  pronounced  on  a  survey  be- 
son  at  a  point  not  recognized  as  the 
boundary  or  the  beginning  comer  by 
the  parties  themselves,  and  not 
proved  by  the  evidence  to  be  the  true 
feeglnnlng  comer.  Martin  v.  Breaux, 
IS  La.  Ann.  689. 

tc]  Whim  the  plan  annaxad  to  a 
daxMtlve  report  la  not  In  eonf  omdty 
irtth  the  titles,  the  report  should  be 
rejected  and  a  new  survey  ordered. 
Union  Bank  v.  Gulllotte.  4  La.  Ann. 
162. 

38.  Roberts  Lumber  Co.  v.  Mor- 
gan, 136  La.  829,  67  S  921. 

[a]  Waiver  of  objeotlona  to  re- 
portd — ^Where,  In  an  action  of  bound- 
ary, a  surveyor  appointed  by  the 
court  has  filed  his  proc^s-verbal  and 

Elat  of  survey,  and  the  same  have 
een  introduced  In  evidence,  and  the 
surveyor  has  appeared  as  a  witness, 
and  has  been  examined  and  cross- 
examined,  and  the  appellant  who  was 


a.  Where  Qnestlon  of  Title  Is  .Not  Raised.  The 

statutes  of  North  Carolina  provide  for  special  pro- 
ceedings before  the  clerk  of  the  superior  court  to 
establish  disputed  boundaries,  on  the  filing  of  a 
petition  by  an  owner  stating  facts  sufficient  to  con- 
stitute the  location  of  such  line  as  claimed  by  him 
and  making  all  adjoining  owners  whose  interests 
may  be  affected  by  the  location  of  the  line  defend- 
ants.'" And  in  case  answer  is  filed  raising  an  issue 
only  on  the  location  as  claimed  by  plaintiff,  the 
clerk  shall  issue  an  order  to 'the  county  or  other 
competent  surveyor,  who  shall  survey  said  line  or 
lines  according  to  the  contention  of  both  parties, 
and  make  report  with  a  map  showing  the  survey, 
not  more  than  thirty  days  from  the  date  of  the 
order.  The  clerk  shall  thereupon  hear  the  matter, 
and  give  judgment  fixing  the  location  of  the  line.** 
The  purpose  of  the  act,  it  is  said,  is  to  furnish  a 
cheap  and  speedy  mode  of  establishing  a  boundary 
between  adjoining  proprietors  who  do  not  question 
each  other's  title  to  their  respective  tracts."  Under 
these  provisions  processioning  seems  to  be  a  matter 
of  right  when  grounds  therefor  exist."  To  entitle 
a  landowner  to  the  benefit  of  the  statute,  it  is  not 
necessary  that  the  adjoining  owner  should  consent 
thereto."  And  for  the  purposes  of  the  proceeding 
occupation  of  the  land  is,  by  express  provision  of 
the  statute,  made  sufficient  to  constitute  owner- 
ship but  where  the  petitioner  is  not  occupying  the 
land  and  defendant  denies  his  title,  it  becomes  nec- 
essary for  him  to  show  title,  not  for  the  purpose  of 
enabling  him  to  recover  the  land,  but  to  entitle  him 
to  have  the  dividing  line  between  him  and  defend- 
ant located  and  established."  Where  no  appeal  is 
taken  the  judgment  of  the  clerk  determining*  the 
line  is  conclusive  and  res  judicata  in  a  subsequent 


E resent  when  the  survey  was  made 
as  taken  the  stand  and  given  his 
testimony,  and  the  case  has  been 
continued  for  argument,  all  without 
objection,  the  oblectlon  that  the  re- 
port of  the  surveyor  had  not  suffi- 
ciently detailed  the  work  done  by 
him,  made  for  the  first  time  when 
the  case  is  again  called,  came  too 
late,  and  the  trial  court,  in  refusing 
to  reopen  the  case,  did  not  abuse  ths 
discretion  vested  In  It.  Roberti 
Lumber  Co.  v.  Morgan,  1S6  La.  829, 
67  8  921. 

33.  Booth  V.  Buras,  85  La.  Ann. 
662;  Martin  v.  Breaux,  12  La.  Ann. 
689. 

8^   Booth  T.  BnraB,  IE  Ija.  Ann. 

552. 

86.  La  Cour  v.  Watson,  12  La. 
Ann.  214. 

30.  Booth  V.  Buras,  104  La.  814, 
29  S  260. 

37.  Tireuit  V.  Felanne.  14  La. 

Ann.  216. 

38.  Gaudd    V.    Williams,  47 
Ann.  1826. 

39.  See  N.  C.  Revlsal  (1906)  SS 
325,  826. 

[a]    Petition    held  snflToiant. — A 

petition  alleging  plaintiff's  owner- 
ship of  a  lot  lying  between  defond- 
ant's  lots,  and  that  the  boundary  line 
between  It  and  a  lot  of  one  of  de- 
fendants was  In  dispute.  Is  sufficient 
to  sustain  a  proceeding  to  establish 
the  t>oundary,  by  the  express  pro- 
visions of  the  act.  Green  v.  Wil- 
liams, 144  N.  C.  60.  66  SE  549. 

[bl  Intervention. — Under  Revlsal 
(1905)  i  607  (Clark  Code  1  273),  au- 
thorizing the  amendment  of  plead- 
ings, etc..  by  adding  the  name  of  a 
party,  etc..  In  the  furtherance  of 
justice,  under  Revlsal  (1905)  {  612 
(Clark  Code  S  274).  authorizing  a 
Judge  to  allow  an  annwer  to  be  made 
after  the  time  limited,  and  under 
Revlsal  (1906)  i  614  (Clark  Code  9 
25E),  providing  that  when  a  pro- 


ceeding commonced  before  the  clerk 
of  a  superior  court  is  sent  before  the 
Judge  the  Judge  shall  be  bound  to 
determine  all  matters  in  controversy, 
etc..  on  appeal  to  the  superior  court 
in  a  proceeding  to  procession  land, 
commenced  before  the  clerk,  the 
court  did  not  abuse  Its  discretion  In 
allowing  persons  who  bad  acquired 
an  interest  tn  the  land  to  come  In 
and  answer,  although  the  deeds 
under  which  they  claimed  were  not 
registered  until  after  the  proceeding 
was  brought.  Batts  v.  Prldgen,  147 
N.  C.  188,  «0  SE  897. 

[c]  Oonatltattonallty. — In  Brittv. 
Benton.  79  N.  C.  177.  It  was  held  that, 
the  act  for  processioning  land,  some- 
what similar  to  the  present  act,  hav- 
ing been  in  operation  since  172S.  th? 
long  acquiescence  of  tiie  courts 
raised  a  presumption  as  to  its  con- 
stitutionality, which  at  all  events 
could  not  be  questioned  by  one  who 
had  voluntarily  submitted  his  claim 
to  the  statutory  tribunal. 

40.  Cole  T.  Soawell.  ISS  N.  C.  S49, 
67  SE  768. 

41.  Woody  V.  Fountain.  148  N.  C. 
66.  65  SB  426;  Parker  v.  Taylor.  1S3 
N.  C.  108,  4E  SE  478;  Porter  v.  Dur- 
ham. 90  N.  C.  65. 

Clark  V.  Patapsco  Quano 
Co.,  144  N.  C.  64.  66  SE  8S8,  11»  Am 
SR  981. 

43.  Green  v.  WlUlams,  144  N.  C. 

60,  66  SE  649. 

44.  Jackson  v.  Williams,  1K2  N.  C. 
208,  67  SE  756  (where  It  was  said 
that  a  petitioner  Is  not  required  to 
make  out  a  perfect  claim  of  title,  but 
simple  occupation  of  the  land  con- 
stitutes sufficient  oifrnershlp  to  sus- 
tain the  proceeding):  WllllamB  v. 
Hughes.  124  N.  C.  S.  32  SE  826.  And 
see  Woody  v.  Fountain,  143  N.  C.  66, 
56  SE  425. 

45.  Williams  V.  Hughes,  124  N.  C. 
8,  82  SE  326;  Basnlght  v.  Heeklns, 
121  N.  C.  it,  27  SE  992. 


For  latar  oaMi,  4«ralopamts  and  ahaagM  In  the  law  see  cumulative  Annotations,  same  title,  page 
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aetioD  between  the  parties  and  their  privies.*"  If, 
however,  an  appeal  is  taken,  all  the  issnea  raised 
before  the  clerk  are  transmitted  to  the  next  term 
of  the  superior  court,  and  the  issues  tried  de  novo 
before  a  jury.**  And  on  the  trial  de  novo  the  bar- 
den  of  woof  to  establish  the  disputed  line  is  on 
plaintiif?*  On  the  trial  the  court  has  jurisdiction 
to  hear  and  to  determine  all  matters  in  contro- 

[i  274]   b.  Where  (Question  of  TiUe  Is  Baised. 

The  purpose  of  the  special  proceeding,  as  set  forth 
in  the  statute,  is  not  to  try  title  to  land,  but  only  to 
ascertain  the  boundary  Hnea.^  But  although  the 
question  of  title  is  raised  by  the  answer,  the  mere 
fact  that  such  issue  of  title  is  not  triable  in  such 
proceeding  does  not  entitle  defendant  to  have  the 
proceeding  dismissed  for,  while  it  would  be  a  vain 
thing  to  go  on  to  establi^  a  boundary  when  the 
title  is  controverted,  it  would  be  equally  a  hardship 
to  turn  plaintiff  out  of  court  merely  because  defend- 
ant has  denied  his  title  as  well  as  the  boundary."' 
Instead  of  dismissing  the  proceedings,  they  must  be 
transmitted  for  hearing  to  the  court."  Formerly, 
if,  on  the  trial,  the  jury  found  that  plaintiff  was  the 
owner  of  the  land  described  in  the  complaint,  the 
«ase  was  remanded  to  the  clerk  with  instructions  to 
have  the  line  in  dispute  settled.  On  the  other  hand, 
if  they  found  that  plaintiff  was  not  the  owner  the 
pioeeeding  was  to  be  dismissed.*^  The  procedure 
under  the  present  statute'^  is  for  the  court  to  try 
all  the  issues  raised  by  the  pleadings,  including  the 
issue  of  bonndaries."  On  transfer  of  the  proceed- 
ings, Uie  burden  is  on  plaintiff  tp  establish  his  title, 
as  in  an  action  to  quiet  title,  possession  not  consti- 
tuting proof  of  ownership  as  to  such  issue. 

275]    c.  OostB.   Wkiio  under  the  statute  the 

U.  Parker  v.  Ti^lor.  13S  N.  C. 
193.  4fi  SB  47S. 

«.  Cole  V.  Seawell,  1B2  N.  C.  >49, 
<T  SB  ntl  areen  v.  WlUlama,  144 
S.  C.  so,  SS  8E  S49:  Smith  v.  John- 
BDn,  117  N.  C.  41.  49  BE  62;  N.  C. 
BCTtal  <190»> 

4a.  Green  v.  Williams,  144  N.  C. 
10,  S6  SB  849:  Hill  t.  Daltwi,  1S6 
N.  C  in.  48  SB  794. 

[a]  OhaiaeMar  (tf  iioof  nonlMd^ 
In  a  proeeedlnir  under  U  (18BS)  p  44 
e  12,  to  estabiiBh  a  disputed  bouild- 
arf  line,  plaintiff  may  not,  where 
there  Is  a  call  for  course  and  dfs- 
ttnec  and  a  natural  object  or  line 
ef  another  tract,  stop  In  his  proof 
at  the  end  of  the  call  tor  course  and 
diatance^  but  must  either  show  the 
location  of  the  natural  object  or  the 
line  called  for,  or  show  uiat  at  the 
tine  his  line  was  surveyed  a  line 
vaa  run  and  another  corner  marked, 
corresponding  with  the  call  for  course 
ud  distanfie,  or  that  there  never  was 


  ua»h  ^aavav  aawva  tv«h9 

ect  or  line  as  called  for. 
mil  V.  Ualton.  140  N.  C.  9,  59  SB 
17a. 

49.  Ropers  v.  Sluder.  148  N.  C. 
it.  SI  SB  627. 

W.  Jackeon  t.  Williams,  162  N. 
C  101,  67  SB  76E;  Smith  v.  Johnson, 
117  N.  C.  43,  49  SE  42;  MIdsett  V. 
Mldgett,  129  N.  C.  21,  8»  SB  722: 
Vandyke  v.  Ferris,  126  N.  C.  744,  3S 
8E  171. 

51.  Stanaland  v.  Rabon,  140  N.  C. 
20!.  52  SE  417. 

,.89.  Woody  V.  Fountain,  143  N.  C. 
H,  68,  55  SB  426  (where  the  court 
ninher  said:  "Indeed,  auch  course 
voold  discourage  these  proceedings, 
which  should  rather  be  encourased, 
ttuLt,  when  possible,  bountery-IlneB 
m&y  be  readily  gathered  with  small 
coat  and  delay"). 

^83.  Brown  v.  Hutchinson,  166  N. 
C.  205,  71  SB  902;  Cole  v.  Seawell. 
162  N.  C.  349,  67  SB  768;  Oreen  v. 
Villlams,  144  N,  C.  60,  66  SB  649: 
DavlB  V.  Wall,  142  N.  C.  4B0,  66  SB 
IH:  Stanaland  v.  Retmn,  140  N.  C. 
202,  6)  SB  417;  Smith  v.  Johnson,  137 


N.  C.  43,  49  SE  62;  Parker  v.  Taylor, 
133  N.  d  103,  46  SE  478. 

[a]  Xn  snport  of  the  propclstr 
of  transfsnuff  tbs  prooeediBff  to 
ooart  taiste»d  of  dlsmlssbiv,  tbe 
court  said:  "If,  upon  a  mere  denial 
of  ownership  or  occupation,  a  de- 
fendant is  entitled  to  have  the  pro- 
ceeding dismissed,  the  whole  object 
In  passing  the  act  may  be  utterly 
defeated.  If  the  plaintUT  alleges  In 
hiB  petition  such  facts  as  bring  hla 
case  within  the  provisions  of  the 
act  and  these  essential,  or  material 
allegatltms  are  denied,  the  issues 
thus  raised  should  be  transferred  to 
the  Superior  Court  for  trial,  just  as 
is  done  in  other  cases  of  special  pro- 
ceedings. The  act  In  terms  re- 
quires this  to  be  done."  Stanaland  v. 
Rabon,  140  N.  C.  202,  204,  62  BE  417. 

54.  Stanaland  v.  Rabon,  140  N.  C. 
202,  B2  SB  417:  Smith  V.  Johnson, 
137  N.  C.  48,  49  SB  62. 
M.  N.  C.  Revlsal  (1906)  t  717. 
S6.  Cole  V.  Seawell,  152  N.  C. 
849,  67  SB  7S8;  Jackson  v.  Williams, 
162  N.  C.  208,  67  SB  766:  Biggs  v. 
Qurganus.  Ifi2  N.  C.  178,  67  SET 600; 
Woody  V.  Fountain.  148  N.  C.  66,  66 
SE  426. 

87.  Woody  V.  Fountain,  148  N.  C. 
66,  66  SE  425. 

08.  La  Roque  v.  Kennedy,  156 
N.  C.  360,  72  SB  464. 

09.  La  Roque  v.  Kennedy,  166 
N.  C.  »«0.  72  SE  464. 

8(k  Sefppel  Lumber  Co.  v.  Herch- 
mer,  19  B.  C.  436,  440  (where  the 
court  said:  "It  is  an  Act  purporting 
to  deal  with  Crown  lands,  and  the 
chief  commissioner  is  the  ofHclal  em- 
powered and  required  by  the  Act  to 
administer  those  lands.  How  a  dis- 
pute concerning  lands  already  Crown 
granted  can  Jn  any  way  come  under 
the  purview  of  that  Act  In  the  ab- 
sence of  the  most  positive  legisla- 
tion I  am  unable  to  perceive.  As  I 
have  said,  the  effect  of  such  a  ruling 
as  that,  if  upheld,  would  be  that  peo- 
ple who  had  land  Crown  granted  to 
them  could  have  their  property  swept 


amount  to  be  allowed  for  the  survey  &nd  to  be  taze.d 
as  costs  is  within  the  court's  discretion,  after  eon- 
siderii^  evidence  as  to  the  survey,  it  cannot  decline 
to  make  an  allowance  because  it  thinks  that  the 
surveyor's  charges  are  exorbitant."  Payments  mad^ 
by  the  parties  to  the  surveyor,  without  an  order  of 
court,  are  at  their  peril,  and  oumot  control  tb^ 
allowance  made  by  the  court.^^ 

276]  5.  Detexmination  by  Zduid  Commio- 
doner.  Under  the  statutes  of  British  Columbia  it 
is  held  that  the  chief  conmiissioner  of  lan<^  has  no 
jurisdiction  to  determine  a  dispute  concerning  lands 
already  granted  by  the  crown. 

277]  6.  Detennizutloii  by  Harbor  Oommte- 
lioners  of  Oily.  By  virtue  of  special  statutory  pro-, 
vision,*^  the  harbor  commissioners  of  MontreiJ  have 
the  right  to  fix  the  boundaries  of  their  own  proper- 
ties, saving  to  the  adjoining  owners  their  recourse 
by  action  for  rectification  of  the  boundaries." 

[$  278]  0.  Determination  by  Judicial  Proceed- 
ings— 1.  InlTodiictwy  Statement.  Aside  from  spe- 
cial statutory  proceedings  for  the  ascertainment  and 
settlonent  of  boundaries  by  commissioners  and  pro- 
cessioners,  and  by  official  survey  which  has  hereto- 
fore been  considered,  and  which  method  of  settlo- 
ment  is  usually  effectual  and -conclusive  on  the  par- 
ties only  when  the  action  of  these  officers  has  be^ 
confirmed  by  some  court  designated  by  the  statute 
authorizing  this  method  of  settlement,™  the  question 
of  disputed  boundaries  may  arise  and  be  settled  in 
a  variety  of  actions,  as,  for  instance,  trespass,  eject- 
ment, trespass  to  t^  title,  suits  to  quiet  title,  suits 
to  enjoin  encroachment,  etc. 

[$  279]    2.  Jurisdiction — a.  In  General  Juris- 

,  diction  to  determine  questions  of  disputed  boundary 

rests  in  the  courts"*  of  the  jnrisdietion  where  the 

away  by  decisions  of  burcaucratfe 
ofllclals  without  even  th«  safeguud 
of  publicity  or  recourse  to  Courts  of 
law"). 

61,   Act  of  1894,  67.  fiS  Vict  c  4S; 
6S.   Chars  Urbalna  v.  Commlsaalraa 
du  Havre,  24  Que.  K.  B.  608. 

63.  See  supra  fi  209-277, 
[a]  b  QiMliee,  when  it  Is  neces- 
sary to  settle  boundaries,  there  must 
nrst  be  a  petitory  or  a  possessory 
action.  I>duc  V.  DesbalM,  SS  <^ 
K.  B.  416, 

64.  Jackson  v.  Williams,  152  N.  C: 
203,  67  SB  765:  Biggs  v.  Qerganus, 
152  N.  C.  173,  67  SB  600;  Woody  v. 
Fountain,  143  N.  C.  66,  66  SE  426. 
See  Orefia  v,  Santa  Barbara,  91  Cal. 
621,  28  P  268  {holding  that  a  city 
council  has  no  Jurisdiction  to  estab- 
lish boundaries  or  to  fix  rules  of  evi- 
dence in  relation  thereto). 

[a]  renoo  viewers  have  no  official 
authority  to  establish  disputed  bound- 
ary lines,  and  their  action  In  so  do- 
ing amounts  merely  to  an  oral  sub- 
miBBlon  or  parol  contract,  and  Is  not 
conclusive  unless  followed  by  ac- 
quiescence for  fifteen  years.  Camp  v. 
Camp,  59  Vt.  667.  10  A  748.  See  also 
Boyd  V.  Shoop,  107  Iowa  10,  77  NW 


ip,  59  Vt.  667.  10  A  748. 
48z^(conatrulng  Code  [1878]  jj  1490- 

[b]  Vhe  general  conrt,  as  the  law 

stood  In  Kentucky  In  1807,  might 
take  Jurisdiction  by  consent  of  l»ar- 
tles,  when  the  bounds  of  land  came 
in  question.  Madison  v.  Wallace,  2 
J.  J.  Marsh.  (Ky.)  581. 

[c]  IB  Texas  (1)  the  decision  br 
the  court  of  civil  appeals  in  a 
"boundary  case"  Is  final  (Wright  v. 
Bell,  94  *rex.  677,  63  SW  623),  (8> 
and  the  supreme  court  Is  by  statute 
denied  Jurisdiction  over  such  cases 
(Steward  v.  Coleman  County.  9fi  Tex. 
445,  67  SW  1016).  (8)  In  order  to 
constitute  a  case  a  boundary  case, 
the  right  of  the  whole  case  must  de- 
pend on  the  question  of  boundary, 
and  on  an  answer  to  the  question,  tr 
there  bad  been  no  queeU^if  of  bouiid-  „ 
ary  would  ft^Sj^W!>8*ie 
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land  lies,*"  and  sach  a  qnestion  doea  not  involve  the 
title  to  real  estate."* 

[(  280]  b.  Of  Courts  of  Law.  UnleBs  some  special 
ground  for  equitable  interference  is  sbown,^  courts 
of  law  are  the  proper  tribunals  for  the  establish- 
ment of  disputed  boundaries;*"  but  a  court  of  law 
can  render  judgment  establishing  a  boundary  only 
when  damages  or  poasession  are  songht  in  the  same 
action."" 

281]  c.  Of  Oonrts  of  Eiiuity— (1)  Introdactory 
Statement.  Within  well  defined  limits,  the  estab- 
lishment of  disputed  boundaries  has,  from  an  early 

steward  v.  Coleman  County,  supra. 
<4)  Every  action  to  try  title  to  land 
may  Involve  the  question  of  bound- 
ary, but  this  does  not  of  Itself  make 
boundary  case.  The  right  of  the 
case  must  depend  on  a  question  of 
i>oundary,  and  It  seems  that  the  right 
of  the  whole  case  must  so  depend. 
Cox  V.  FinkB,  91  Tex.  818,  48  SW  1; 
fiohley  V.  Blum.  86  Tex.  651,  22  SW 
C87.  (6)  Where  the  matter  in  con- 
troversy Is  the  true  location  of  the 
lloe  dividing  the  north  half  from  the 
south  half  of  certain  lota,  the  action 
Is  a  boundary  case,  so  that  the  de- 
oision  of  the  court  of  dvll  appeals 
thereon  la  flaal.  Wright  v.  Bell, 
supra. 

[d]  So  the  statnts  flOM  not  ax- 
fflade  the  Jurisdiction  of  the  court 
over  an  action  on  notes  given  for  the 
purchase  price  of  land,  and  to  fore- 
close a  vendor's  Hen  thereon.  In 
which  defendants  deny  that  plaintiffs 
had  title  to  the  land  sold,  and  In 
which  the  sole  Issue  of  fact  Is  the 
location  of  a  .  certain  boundary. 
Steward  v.  Coleman  County,  SS  Tex. 
446,  67  SW  1016. 

m.    See  cases  Infra  this  note. 

{a]  Kaad  olaltned  under  vmted 
■tateBa — The  state  courts  have  juris- 
diction, although  both  parties  claim 
under  the  United  States.  Sprigg  v. 
Hpoper,  9  Bob.  (La.)  248. 

[b]  Sua  not  within  any  «ovnty^ 
Jurisdiction,  for  surveying  purposes, 
over  land  which  is  not  within  any 
oonnty,  but  which  was  Included  in 
the  land  district  of  a  county  that 
baa  become  'Itsorganlzed,  Is  conferred 
by  an  act  attachfng  the  disorganized 
CQpnty  to  an  adjoining  county  for 
''judicial  and  other  purposes."  Klm- 
marle  v.  Houston,  etc.,  R.  Co.,  76 
Tex.  «se,  12  SW  698. 

.[o]    Fart    of    land    In  another 

Tnty^It  Is  Immaterial  that  some 
the  land  to  be  affected  lies  In  a 
county  other  than  that  In  which  the 

Bioceeding  Is  brought.  Tooman  v. 
tdlebauA,  68  Iowa  180.  49  NW  79. 


period  of  English  jurisprudence,  been  held  to  be  a 
proper  subject  for  the  exercise  of  equity  jurisdic- 
tion.^" Courts  of  equity  may  determine  a  question 
of  boundaries  when  the  qnestion  arises  while  admin- 
istering a  remedy  which  properly,  belongs  to  some 
recognized  head  of  equity  jurisdiction."  Neverthe- 
less, it  is  not  an  original  or  independent  jurisdic- 
tion,'* and  except  where  otherwise  provided  by  stat- 
ute,*' it  is  settled  beyond  controversy  that  the  mere 
fact  that  a  boundary  line  is  in  dispute  is  not  of 
itself  sufficient  to  confer  jurisdiction  on  a  court  of 
equity;  but  there  must  be  some  additional  ground 


Td]  ay  oonsest  Of  parUM  the  dls- 
triot  court  may  take  and  exercise 
Jurisdiction  on  a  question  of  bound- 
ary of  land  In  a  county  other  than 
ttat  in  which  the  land  lies.  Thomp- 
■on  V.  Alford.  20  Tex.  4»1. 

{el  liaads  Sn  forelra  oonntry. — 
Provided  the  parties  are  properly 
within  the  Jurisdiction  of  the  court,  a 
settlement  of  boundaries  In  a  foreign 
country  may  be  decreed,  since  equity 
proceeds  In  personam  and  not  in  rem. 
I  Story  Eq.  Jur.  S  621.  (2)  Thus. 
the  English  courts  have  decreed  the 
settlement  of  boundaries  of  lands 
lying  in  colonies.  Penn  v.  Baltimore, 
I  Ves.  444.  2  White  &  T.  Lead.  Cas. 
Kq.  (6th  ed)  1047,  28  Reprint  llZ'i; 
Tulloch  v.  Hartley.  1  Y.  &  Coll.  114, 
20  Eng.  Ch.  114.  62  Reprint  814. 

ee.  Mathls  V.  Strunk.  78  Kan.  696, 
697,  86  P  690  [clt  Cyc];  Evena,  etc.. 
Brick  Co.  V.  St.  Louis  Smelting,  etc., 
Co..  48  Mo.  A.  686.  See  also  Ham- 
montree  v.  Huber.  39  Mo.  A.  326  (dis- 
cussing this  question). 
67.  See  Infra  |  281. 
.68.  U.  S. — Conn  v.  Penn,  6  Fed. 
Cas.  No.  8,104,  Pet.  C.  C.  496  [rev  on 
-other  grounds  fi  Wheat  424,  6  L.  ed. 
1261. 

Ky, — Boone  v.  Robinson,  161  Ky. 
716.  .162  SW  763,  AnnCaslB16A  362; 
Fraley  v.  Paters.  12  Bush  469. 


Mich. — Andries  v.  Detroit,  etc, 
R.  Co.,  106  Mich.  B67,  68  NW  626; 
Wykes  v.  Ringleberg,  49  Mich.  667, 
14  NW  498  (holding  that,  where  the 
fundamental  questfon  In  a  contro- 
versy over  the  removal  of  lateral 
support  Is  the  true  line  between  the 
parties  and  the  legal  title  to  a  dis- 
puted strip  of  land,  the  case  Is  prop- 
erly cognisable  at  law  and  not  In 
equity). 

Nebr.—Klttell  v.  Jenaaan,  27  Nebr. 
686,  66  NW  487. 

N.  J. — HIgbee  v.  Camden,  etc.,  R., 
etc.,  Co.,  20  N.  J.  Eq.  486. 

Or. — Lewis  V.  Lewis,  4  Or.  Itl. 
Pa.— Norrls'  App..  64  Pa.  275. 
Va. — Lange  v.  Jones,  6  Leigh  (22 
Va.)  192. 

"Generally  a  court  of  law  Is  the 
proper  tribunal  to  determine  ques- 
tions of  boundary  and  location,  and 
equity  should  only  intervene  when 
some  special  right  or  defense  makes 
It  necessary  for  it  to  do  so."  West 
Virginia  Pulp,  etc.,  Co.  v.  Dodrlll.  221 
PedT  780,  786. 

[a]  OoxnotiOB  «f  nlBta]ns<— 
When  the  mistakes  of  a  survey  are 
shown  by  satisfactory  proof,  courts 
of  law  aa  well  as  courts  of  equity 
look  beyond  the  patent  to  correct 
them.  Conn  v.  Penn,  C  F.  Cas.  No. 
2,104,  Pot  C  C.  496  [rev  on  other 
grounds  5  Wheat.  424,  S  L.  ed.  126]. 

•S.  Boott  V.  Keana,  80  Ky.  460,  4 
KyL  898. 

m  Ala.— Hays  v.  Bouchsll^  147 
Ala.  212,  41  S  618.  119  AmSR  64; 
Ouice  V.  Barr,  130  Ala.  670,  SO  8  662. 

Ark. — Deldrloh  v.  Simmons,  76  Ark. 
400.  87  SW  649. 
Conn.— Perry  v.  Pratt,  21  Conn.  421. 
La. — Heldeman  v.  Sequin.  116  La. 
449,  84  S  699. 

MloK — ^Wolf  Briek  Co.  v.  Lonyo, 
182  Mich.  162.  92  NW  261,  102  AMSR 
412. 

Eng. — Wake  v.  Conyers,  2  Cox 
Ch.  2lt0,  80  Reprint  1«5,  1  Eden  881, 
28  Reprint  712,  2  White  &  T.  Lead. 
Cas.  Eq.  (6th  ed.)  488. 

See  also  1  Story  Eq.  Jur.  I<  609, 
628:  8  Pomeroy  Eq.  Jur.  tj  1384, 
1366;  Tledeman  Eq.  Jur.  I  626. 

"Where  there  Is  stated  some 
ground  for  equity  Jurisdiction,  the 
mere  fact  that  there  Is  Involved  in 
the  case  a  controversy  aa  to  the  line 
between  two  properties  will  not  oust 
the  court  of  jurisdiction."  CuUan  v. 
KslassklewlcE,  164  Hlch.  627.  629, 
118  NW  496. 

[a]  Ortgln  of  'Jvzisdlotloa. — "The 
appointment  of  commissions  to  ascer- 
tain confused  boundaries  is  a  very 
ancient  branch  of  the  Jurisdiction  of 
the  court  of  chancery.  Its  origin, 
however,  is  involved  in  much  obscur- 
ity and  remains  largely  a  matter  of 
conjecture.  And,  whether  It  origi- 
nated In  the  equity  of  preventing  a 
multiplicity  of  suits,  as  asserted  by 
Lord  Keeper  Henly  (afterwards  Lord 
Chancellor  and  Elarl  of  Northlngton) 
in  Wake  v.  Conyers,  2  Cox  Ch.  360, 
30  Reprint  165,  1  Eden  331,  38  Re- 
print 712,  2  White  &  T.  Lead.  Cas. 
Eq.  (6th  ed.)  438,  or  arose  from  cases 
in  which  the  parties  consented  to  a 
commission  as  surmised  by  Lord 
Chancellor  Thurlow  in  St.  Luke's 
Parish  V.  St.  Leonard's  Parish.  1  Bro. 
Ch.  40,  28  Reprint  972,  Dick  660.  21 
Reprint  384,  or  was  founded  upon  two 
ancient  writs  found  In  the  Register, 
■a   was   thou^t   by   Sir  William 


Grant,  Master  of  the  Rolls,  in  Speer 
V.  Crawter,  2  Merlv.  410,  S5  Reprint 
997,  or  was  borrowed  from  the  civil 
law  as  suggested  in  the  note  to  Wake 
V,  Conyers,  supra,  It  Is  certain  that 
at  a  very  early  time  It  came  to  be 
looked  upon  with  ,  disfavor  and  was 
exercised  with  caution.  The  Lord 
Keeper  in  Wake  v.  Conyers,  supra, 
decided  in  1769,  expressed  much  jeal- 
ousy of  the  Jurisdiction  and  said  that 
such  suits  were  "very  far  from  de- 
serving encouragement'  Lord  Chief 
Baron  MacDonaTd  said  In  Atkins  v. 
Hatton,  Anatr.  886.  146  Reprint  911. 
that  it  was  a  Jurisdiction  'which 
courts  of  equity  have  always  been 
very  cautious  of  exercising.'  Lord 
Thurlow  is  said  in  Godfrey  v.  Llttel, 
2  Russ.  A  M.  630,  11  BngCh  630.  39 
Reprint  634,  to  have  concurred  with 
Lord  Northlngton  in  manifesting  an 
inclination  to  narrow  rather  than  ex- 
tend the  Jurisdiction."  Watklns  v. 
Chllds.  80  Vt.  99,  103.  66  A  806.  11 
AnnCas  1128. 

n.  Dolan  V.  Smith.  147  Mich.  276, 
110  NW  922;  Andrloa  v.  Detroit,  etc, 
R.  Co..  106  Mich.  6S7,  62  NW  B2<: 
Wykes  v.  Rlngelberc.  42  Hloh.  667. 
14  NW  498. 

[a]  When  than  la  another  gwaaA 
■for  Jarladletkm,  independent  of  a 
trial  of  the  boundaries,  which  alone 
gives  Jurisdiction,  equl^  takes  it  and 
tries  the  whole  case.  Le  Comte  v. 
Freshwater.  S6  W.  Va.  236,  42  SE  238. 

[b]  Oamettoa  at  miatak*. — (i)  A 
mistake  In  the  call  for  a  traundary 
may  be  oorreoted  In  equity,  where 
the  Instrument  on  Its  face,  aa  well  as 
the  situation  of  the  land,  furnishes 
the  eorrectlon.  MelllUin  v.  McUUlln. 
7  T.  a  Hon.  <Kt.)  660.  C2}  But  a 
trivial  mistake  In  running  the  divid- 
ing line  between  the  property  of  two 
persona.  In  making  their  original  sur- 
veys, no  fraud  befng  alleged.  Is  not  a 
cause  for  altering  that  line  after 
patents  have  issued  on  those  sur- 
veys, and  the  party  can  have  no  re- 
lief In  equity.  Barrod  v.  Cowan, 
Hard.  (Kr.)  fi42. 

T2.  Haya  v.  Bouchelle,  147  Ala. 
212,  41  S  618,  119  AmSR  64;  Dolan  v. 
Smith,  147  Mich.  276,  110  NW  933; 
Andries  v.  Detroit,  etc.,  R.  Co.,  106 
Mich.  657,  63  NW  686;  Wykes  v. 
Rlngelberg,  49  Mich.  667.  14  NW  496. 

73.    See  cases  Infra  this  note. 

[a]  In  Alabama  the  statutes 
(Code  I  8062  subd  6)  expressly  au- 
thorize courts  of  chancery  to  es- 
tablish and  define  uncertain  and  dis- 
puted boundary  lines.  Parties  to  a 
suit  to  establish  an  uncertain  bound- 
ary line  brought  under  this  statute 
entered  into  a  consent  decree,  flxtng 
the  boundary  and  providing  for  com- 
missioners to  lay  It  out.  No  provi- 
sion was  made  in  the  decree  for  a 
report  by  the  oommlssloners  of  the 
data  or  evidence  on  which  they  re- 
lied or  acted.  It  was  held  that,  fn 
the  absence  of  evidence  of  fraud,  the 
report  of  the  commissioners  as  to 
the  true  line  could  not  be  revised 
by  the  court.  It  not  appearing  to  be 
the  desire  of  the  parties  that  such 
revision  should  be  had.  BIUups  v. 
Gilbert.  70  S  146. 

[b]  IK  Oregon  (1)  a  court  of 
equity  has  Jurisdiction  of  a  suit  to 
determine  a  disputed  boundary  (Mc- 
Dowell V.  Carothers,  76  Or.  126,  14t 
P  800;  Columbia  City  Land  Co.  v 
Ruhl,  TO  Or.  2jM;>  124  P  lOyiS.  141  F 


Tor  latidr  easM,  aareXovmeata  and  tibmagma  in  the  Jaw  see 


cumulative  Annotations, 


ber. 


§§  281-283] 


BOUNDARIES 


[9  0.J.1  267 


of  distinct  equity  jarisdiction,'*  snperindnoed  by 
the  act  of  the  party  defendant  or  those  under  whom 
be  elaims*'"  m  a  danger  of  a  multiplicity  of  suits.^' 
And  it  is  always  essential  that  some  of  the  land,  in 
respect  of  whieh  equitable  relief  is  sought,  should 
be  in  the  posseamon  of  defendant."  Even  where 
facts  are  averred  vhicb  would  authoriKe  the  inter- 
ferenee  of  a  court  of  equity  to  establieh  a  disputed 
boundary  that  i%Uef  wiU  not  be  granted  when  com- 
plainant is  already  in  possession  of  the  land." 

282]  (S)  Scope  of  Jnriadictioa.  The  st;ope 
of  equity  jtmsdietion  in  the  matter  of  confused 
boundaries  is  not  alone  to  ascertain  the  boundary 
in  question  acoording  to  its  true  location,  but  when 


tlie  original  locati<m  eannot  be  found  the  court  vill 
refpiire  defradant  to  make  good  to  plaintiff  aa  from 
a  oommon  fund  his  pmper  quantity  of  land  out  of 
the  land  of  which  defendant  is  possessed;"  and  this 
alone,  it  is  said,  is  a  potent  reason  why  a  court  of 
equity  should  proceed  with  caution  when  asked  to 
exercise  this  jurisdiction.^ 

H  283]  (3)  Grounds  of  JTiiiadictlon~(a>  Fis«d 
or  alisconduct.  Fraud  or  misconduet  on  the  part  of 
an  adjoining  landowner,  by  reason  of  which  a  con- 
fusion or  obliteration  of  the  boundary  line  results, 
has  alwa^  been  reeoguiEed  as  a  ground  of  equitaUe 
jurisdiction.**  However,  where  no  eonfusion  of 
boundaries  is  involved,  alleged  fraudulent  conduct 


208),  (2)  although  title  to  the  land 
Is  IncidftQtally  determined  thereby 
(McDowell  v.  Carothere,  supra) . 

n.  V.  S. — Security  Iiand,  etc.,  Co. 
T.  Boms,  1»  U.  S.  167.  24  SCt  »2B. 
48  L.  ed.  <62;  West  Vlnctnla  Fijlp, 
etc.,  Co.  T.  Dodrin,  221  t^a.  780. 

Alsu — Haya  t.  Bouchelle,  147  Ala. 
tli.  41  S  518,  119  AmSR  64;  Quice  v. 
But,  ISO  Ala.  »70.  20  8  663:  AShurst 
T.  McKeiuie.  »2  Ala.  4S4,  9  8  IBS. 

Ark.— Deldrleh  v.  ShnmonB,  76  Ark. 
n%  87  SW  649.  660.  eSl. 

(^I.— Beattr  v.  Dixon,  88  CaL  619; 
Vetfterbee  v.  Dunn. '86  Cal.  24». 

Conn. — ^Woleott  v.  Robblns,  26 
Conn.  236.  See  also  Perry  v.  Pratt, 
II  Conn.  4S3. 

FliL — Pendry  v.  Wright,  20  Fla. 
I£8:  Doggett  V.  Hart.  6  Fla.  216,  58 
AmD  484. 

Ky. — Boone  v.  Hoblnson,  161  Ky. 
T1S.  720,  152  SW  763,  AnnCaslSlEA 
152  [quot  Cyc];  Walker  v.  Leslie,  90 
Ky.  642,  14  SW  682.  12  KyL  681; 
Scott  V.  Means,  80  Ky.  460,  4  KvL 
198;  Praley  v.  Peters.  12  Bush  469; 
HcMIllln  V.  McMlllln.  7  T.  B.  Mon. 
GfiO:  Uarrod  v.  Cowan.  Hard.  542. 

Me.--Haskell  v.  Allen,  23  Me.  448. 

Mich. — CuUen  v.  Kslasskle-wlcx,  164 
Mich.  627,  Its  NW  496:  Dolan  v. 
Smith,  147  Ulch.  276,  110  NW  982; 
Bresler  v.  Pitts,  68  Mich.  347,  25 
NW  311;  Ktlgannon  v.  JenklnsoD,  61 
Ulch.  240,  16  NW  390. 

Mo.— Wilson  T.  Hart,  98  Mo.  618,  12 
SW  249. 

Nev. — Humboldt  County  v.  Lander 
County.  22  Nev.  248,  38  P  678,  58  Am 
SR  ;S0,  26  LRA  749. 

N.  J. — Hlghee  v.  Camden,  etc.,  R 
Co.,  20  N.  J.  Eq.  436;  De  Veney  v. 
Callagher,  20  N,  J.  Kq.  33;  Dlckerson 
V.  StoU.  8  N.  J.  Eg.  294. 

N.  T. — Davis  V,  Tremaln,  206  N.  T. 
::6,  98  NB  383;  Boyd  v.  Dowle,  65 
Barb.  237;  Blumenauer  v.  O'Connor, 
Si  Ulsc.  17.  66  NTS  137  [aft  62  App. 
Dlv.  618  mem.  71  NTS  1133  meml. 

N.  C. — Merriman  v.  Russell,  56  N. 
C.  470;  Honat  V.  Martin,  22  N.  C  379, 
14  AmD  40r 

Oh.— Wolfe  V.  Scarborough,  t  Oh. 
St.  S61. 

Or, — ^Andrews  v.  Brown,  66  Or.  263, 
m  P  184;  School  Dlst.  No.  70  v. 
Price.  23  Or.  294,  31  P  657;  Dice  v. 
McCauley,  22  Or.  466,  30  P  160:  Love 
V.  Uorrill.  19  Or.  546,  24  P  916.  See 
alio  Miner  v.  Caples,  23  Or.  303,  31 
P  656:  King  V.  Brigbam,  23  Or.  262, 
11  P  601,  18  LRA  361. 

Pa.— Tlllmea  v.  Marsh.  67  Pa.  607, 
Korris'  App..  64  Fa.  876;  HcDooald  V. 
Bromley,  S  Phlla.  208. 

R.  I.— Abom  T.  Smith,  11  R.  I,  694. 
8ee  also  Washington  Co.  v.  Matteson, 
U  R.  L  650. 

S.  C — UcCreery  Z^d.  etc.  Co.  v. 
Uvers,  70  S.  C.  292,  49  SE  848. 

Tenn. — ^Topp  v.  Williams,  7 
Humphr.  669;  Hale  v.  Darter,  6 
Hnmphr.  78. 

Tex. — Nye  v.  Hawkins,  65  Tex.  600. 

Va. — Deane  v.  Turner,  113  Va.  236, 
14  SE  16S;  Robinson  v.  Moses,  34  SE 
11;  Collins  V.  Sutton,  94  Va.  127.  26 
SE  416;  Lange  v.  Jones,  6  Leigh 
(11  Va.)  192;  Stuart  v.  Coalter,  4 
Rtnd.  (25  Va.)  74.  16  AmD  731. 

W.  Va.— Eakin  V.  Taylor,  65  W.  Va. 
«2.  47  SE  992;  Freer  v.  Davis.  62  W. 
ya.  1,  43  8E  164.  94  AmSR  896,  69 
lAA  658  [dlsappr  Burns  v.  M earns. 


44  W.  Va.  744,  30  SE  112";  Bettman  v. 
Harness.  42  W.  Va.  438.  26  BE  271.  36 
LRA  566]:  Watson  v.  Ferrell,  84  W. 
Va.  406,  12  SE  724:  Cresap  v.  Kemble, 
26  W.  Va.  60S:  Hill  v.  Proctor.  10  W. 
Va.  69. 

Eng. — ^Atktns  T.  Hatton,  Anstr.  886, 
146  Reprint  911;  St.  Luke's  Parish  v. 
St.  Leonard's  Parish,  1  Bro.  Ch.  40, 
28  Reprint  972,  Dick.  660,  21.  Reprint 
384:  Wake  v.  Conyers,  2  Cox  Ch.  860, 
80  Reprint  165,  1  Eden  831,  28  Re- 
print ^12,  8  White  &  T.  X^d.  Cas. 
Eq.  fjtth  ed.)  488;  Chapman  v.  Spen- 
cer, 2  Eq.  Cas.  Abr.  163,  82  Reprint 
139:  Miller  v.  Warmlngton,  1  Jac.  A 
W.  484,  8?  Reprint  462;  Willis  v. 
Parkinson,  2  Merlv.  507,  36  Reprint 
1084,  1  Swanst.  9,  86  Reprint  276  (a 
consent  decree);  Speer  v.  Crawter,  2 
Meriv.  410,  36  Reprint  997;  Metcalfe 
V.  Beckwlth,  2  P.  Wms.  376,  24  Re- 
print 773;  Atty.-aen.  v.  FuUerton,  2 
Ves.  «  B.  263,  85  Reprint  319;  Grler- 
son  V.  Eyre,  9  Ves.  Jr.  841,  32  Re- 
print 684;  Aaton  v.  Exeter,  6  Ves.  Jr. 
288,  31  Reprint  1066;  Leeds  v.  Straf- 
ford, 4  Ves.  Jr,  180,  81  Reprint  93; 
Strode  V.  Blackburne,  8  Ves.  Jr.  222, 
SO  Reprint  979.  See  also  Shovel  v. 
Bogan,  2  Eq.  Cas.  Abr.  688,  22  Re- 

6rtnt  678;  (THara  v.  Strange,  11  Ir. 
Iq.  262. 

[a]    AppUeaUon     of     rals.— (1) 

Where  pialntlft  Is  deprived  of  the 
full  width  of  his  lot  as  the  result  of 
a  boundary  line  dispute  between  the 
owners  of  lots  on  eacb  side  of  his 
property,  he  may  bring  ejectment 
against  the  one  of  such  owners  who 
is  encroaching  oa  his  property;  but 
he  cannot  flle  a  bill  In  equity  to  have 
the  court  flx  the  boundary  line  and 
determine  which  of  the  abutting 
owners  Is  In  error  In  relation  there- 
to. Livingston  County  Bldg.,  etc.. 
Assoc.  V.  Keach,  219  111.  9,  76  NE 
72.  (2)  An  ambiguity  in  the  descrip- 
tion in  a  deed,  arising  when  It  is 
sought  to  apply  the  description  to 
the  property,  mar  be  corrected.  In  an 
action  to  establish  a  boundary,  and  a 
resort  to_  equity  Is  unneoeMary. 
Sloan  T.  Ring,  38  Tez.  Civ.  A.  637, 
77  SW  48;  areen  v.  Bums,  8  Tex- 
Clv.  A.  6S0.  89  SW  646.  (t)  In  a 
suit  in  equity  to  settle  a  disputed 
boundary  line  and  to  abate  a  nui- 
sance in  the  nature  of  a  waterway, 
where  It  appears  from  the  pleadings 
and  proofs  that  the  real  dispute  was 
the  location  of  the  boundary  line, 
and  that  the  parties  had  actual  pos- 
session of  their  respective  lots  to 
the  true  line  thereof,  wherever  that 
might  be,  the  bill  will  be  dismissed 
on  the  ground  that  plaintiff's  rem- 
edy is  an  action  at  law  to  determine 
the  location  of  the  boundary  line. 
Baer  v.  Wllmoth,  89  I>a.  Super.  74. 
(4)  In  a  suit  In  equity  to  establish 
a  disputed  boundary  ifne.  defendant 
alleged  that,  the  location  of  the  tine 
being  uncertain,  plaintiff's  grantors 
and  defendant's  grantors  had  agreed 
on  a  certain  line,  and  that  defendant 
and  his  grantors  had  been  in  posses- 
sion of  the  land  now  claimed  bv 
plaintiff  for  more  than  ten  years,  and 
asked  that  the  boundary  be  adjudged 
to  be  where  the  conventional  line 
mentioned  was  located.  It  we,e  held 
that  the  court  had  no  Jurisdiction  to 
try  the  Issue  of  the  looatlon  of  the 
oonventlonal    line   and  defendant's 


title  by  adverse  possession.  An- 
drews V.  Brown,  88  Or.  868,  108  P 

184. 

[b]    Bqnlty  wtU  aet  aajola  (1)  a 

party  from  building  over  an  alleged 
line,  where  the  true  location  of  the 
line  Is  In  dispute.  McDonald  v. 
Bromley,  «  Phtla.  (Pa.)  808.  <2)  But 
where  a  boundary  nos  been  uni- 
formly established  by  various  judg- 
ments rendered  through  a  consider- 
able time,  a  court  of  equity  will  en- 

4 Din  Ifai  assailants  from  haraaaing» 
>y  a  ault  at  law,  those  asserting  It. 
even  though  such  Judgments  did  not 
relate  to  Uie  Kune  pieces  of  ground, 
provided  they  were  between  the 
some  mtrtles  or  their  privies  .fa  «s- 
tate:  Frimm  v.  Raboteaut  66  -Ke. 
497. 

•  75.  Ala.— Hays  v.  Bouohelle,  117 
Ala.  SlVJl  S  618,  119  AmSR  ««. 

Cat — Wetherbe*  v.  Dunn,  86  CaL 
248. 

^^Conn. — Perry  v.  Pratt,   8t  Conn. 

Nev. — Humboldt  County  v.  Lander 
County,  22  Nev.  248,  88  P  678,  68> 
AmSR  760,  26  LRA  749. 

Or.— King  V.  Brigham,  28  Or.-  S6f, 
31  P  601,  18  LRA  161. 

Vt. — Watkins  v.  Chllds,  80  VL  99, 
66  A  806,  11  AnnCas  1123. 

Vo. — Stuart  v.  Coalter,  4  Rand. 
(26  Va.)  74.  15  AmD  731. 

Eng. — Wake  v.  Conyers,  2  Cox  Ch. 
860,  30  Reprint  166,  I  Eden  821,  28 
Reprint  712,  2  White  &  T.  Lead, 
Cas.  Eq.  (6th  ed.)  438:  Sneer  v. 
Crawter,  3  Merlv.  410,  86  Remrint 
997;  Bute  v.  Olamorganshlre  QuaK 
Co.,  1  Phil.  881,  19  BngCh  est.  41 
Reprint  791.  * 

[a]  The  s«9«iladnced  e^ultr  nut 
Most  betwesn  plalntur  oad  defoMU 
ant,  and  an  equity  In  favor  of 
plaintiff  against  other  persons  will 
not  give  Jurisdiction.  Steed  v. 
Baker,  13  Oratt.  (64  Va.)  880:  Stoart 
v.  Coalter,  4  Hand.  (26  Va.)  74,  IS 
AmD  731. 

78.  Watkins  v.  Chllds,  80  Vt  99. 
66  A  806,  11  AnnCas  1128. 

77.  Watkins  v.  Chllds.  80  Vt 
66  A  806,  11  AnnCas  1123;  Atty.-G 
V.  Stevens,  6  De  O.  M.  A  O.  Ill,  St 
EngCh  88,  43  Reprint  1172;  Oo&xtr 
V.  Llttel,  2  Russ.  A  M.  630.  11  EngCh 
630,  39  Reprint  684;  4  Pom.^ai|, 
B  1386. 

78.  Ashurat  v.  HcKensie,  82  Al^ 

618.  12  SW  894. 

W.  Watkins  v.  Chllds,  80  Vt.  99, 
66  A  806,  11  AnnCas  1128;  Atty.-Oen. 
v.  Stevens.  6  De  O.  U.  ft  a.  Ill,  6(fr 
EngCh  88.  48  Reprint  1172;  Speer  V- 
Crawter,  3  Merlv.  410,  86  Reprint  99V: 
Aston  v.  E!xeter,  6  Ves.  Jr.  288.  81 
Reprint  1056;  Leeds  v.  Straffordi  4 
Ves.  Jr.  180,  31  Reprint  93. 

90.  Watkins  v.  Childs,  80  Vt  98, 
66  A  806,  11  AnnCas  1123. 

81.  Ala. — Hays  v.  Bouchelle,  147 
Ala.  312.  41  S  618,  119  AmSR  64; 
Gulce  v.  Barn  120  Ala.  670,  80  S  668: 
Ashurst  V.  McKenile^  98  Ala.  484,  » 
S  262. 

N.  Y. — Erie  Basin  Xmpr.  Co.  v. 
Smith,  186  App.  Dty.  866.  120  NTS 

323. 

N.  C. — Merriman  v.  Russell,  56  N. 
C.  470. 

Vt.— Watkins  v.  ChlLds^  80  Vt  99-, 
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[§§  283-289 


on  the  part  of  defendant  in  attem^tinff  to  establish 
a  line  other  than  the  true  line  which  ue  has  preyi- 
ously  a^nowledged  does  not  give  equitable  jnnsdio- 
tion." 

[%  284]  (b)  KisUke.  Mutual  mistake  gives  a 
oenrt  of  equity  jurisdiction  to  ascertain  and  deter- 
mine disputed  boundary  lines."  So  it  has  been  held 
that  in  case  of  a  disputed  boundary,  if  the  commis- 
sioners have  run  tiie  line  and  foed  the  corners  in 
making  the  allotment,  such  corners  and  lines  must 
govern,  and  that  if  there  is  a  mistake  by  which  all 
the  land  is  not  included  in  the  division  it  can  be 
corrected  only  by  a  court  of  equity,  not  by 
ejectment." 

1%  285j  (c)  Neglect  of  Duty  Founded  on  Bela^ 
ti(a8hip  between  the  Parties.  Where  a  relation 
exists  between  two  parties  which  makes  it  the  duty 
«f  (me  of  them  to  preserve  boundaries,  and  by  rea- 
son of  bis  failure  so  to  do  a  confusion  arises,  a  bill 
to  ascertain  boundaries  will  lie  against  the  party  in 
default."  Equity  of  course  will  not  take  jurisdic- 
tion where  the  duty  of  maintaining  the  boundaries 


rests  on  the  party  filing,  the  bill." 

i%  286]  (d)  Hnltii^city  of  Suits.  The  preven- 
tion of  a  multiplicity  of  suits  is  recognized  as  a 
ground  of  equity  jurisdiction  in  the  matter  of  eon- 
fused  boundaries." 

[%  287]  (e)  OomparatlTe  Hsuis  of  Parties. 
The  comparative  means  of  the  parties  to  a  boundary 
dispute  are  immaterial  on  the  question  whether  the 
case  should  fall  within  the  jurisdiction  of  law  or  of 
equity." 

[\  2881;  (f)  Possibility  of  Conflicting  Adjndica- 
tions  in  Separate  Actions  at  Law.  The  powibility 
of  conflicting  adjudications  in  seMrate  actions  at 
law  does  not  alone  seem  to  be  sumeient  to  warrant 
the  interposition  of  equity." 

[%  289]  (4)  How  Jurisdictiou  Effectaated.  The 
jurisdiction  of  courts  of  equity  to  establish  disputed 
boundaries  is  offectuated  by  the  appointment  of 
commissioners  whose  duty  it  is  to  go  on  the  lands, 
to  ascertain,  fa.,  and  mark  the  true  boundary  line, 
and  to  report  their  action  to  the  court."  It  is  not 
necessary  nor,  indeed,  proper  that  they  should  in- 


W.  Va. — La  Comte  v.  Freshwater, 
66  W.  Va.  331,  49  SB  289.  See  also 
Hin  V.  Proctor.  10  W.  Va.  69. 

Bnjr. — ^Rous  v.  Barker,  4  Bro.  P. 
660,  2  Reprint  449;  Bute  v.  Ot\&- 
nwnanshlre  Canal  Co..  1  Phil,  681, 
It  SnsCh  681,  41  Reprint  791:  Bo- 
taler  v.  Spelman,  Rep.  t.  Finch  96, 
M  Reprint  H. 

See  also  l  Story  Eki.  Jnr.  S|  619, 
621:  3  Pomeroy  Bq.  Jnr.  19  1384 
188G. 

[a]  ApplteatlsB  of  nUe*— (1)  Ac- 

cordrnvly  It  ts  held  that  If  defendant 
gradually  encroaches,  as  hy  plowing 
or  dlsjrlnc  too  near  (Wake  v.  Con- 

rers,  z^Coz  Ch.  360,  30  Reprint  166, 
Elden  331,  28  Reprint  712.  2  White 
ft  T.  Lead.  Cas.  £q.  (6th  ed.)  438: 
Bute  V.  aiamorgansnlre  Canal  Co.,  1 
Phil.  681,  19  BnvCh  681,  41  Reprint 
791;  Boteler  v.  Spelman.  Rep.  t. 
mnch  96,  23  Reprint  E2),  (8)  or  by 
movlnor  a  fence  (Gutce  v.  Barr,  180 
Ala.  670.  30  S  663),  a  court  of  equity 
will  Interfere.  (3)  So  It  was  held 
that,  where  a  mlUrace  was  conveyed 
and  afterward  fllted  up  and  plowed 
over  by  one  who  had  acquired  an 
Interest  In  the  land,  a  court  of  equity 
took  Jurisdiction  and  granted  relief, 
"under  a  well-settled  head  of  equity 

Jurisdiction.     I.     e.,     'confusion  of 
oundariea.' "   Merrlman  v.  Russell, 
M  N.  C.  470. 

^  BO.  Pendry  v.  Wright,  20  Fla. 
828. 

'  '88.  ■  Boone  v.  Robinson,  161  Ky. 
'Tl5-,  152  SW  763,  AnnCaal916A  362. 

.  S4.  Louisville,  etc..  R.  Co.  v. 
•Wtctrell,  7  Ky.  Op.  144. 

•  es.  .Watklns  v.  Chllds,  80  Vt.  99. 
66  A  806.  11  AnnCas  U2S.  See  also 
1  Story  £!4.  Jur.  |  620. 

[ii]  Venaifts^d)  Where  a  ten- 
ant whose  duty  It  Is  to  keep  sepa- 
rate his  landlord's  land  from  his 
own  permits  the'  boundary  between 
the  properties  to  become  confused 
so  that  the  land  of  the  landlord  can- 
not be  distinguished'  from  that  of 
the  tenant,  equity  will  take  Jurisdic- 
tion, Atty.-Gen,  v.  Stephens,  1  Kay 
ft  J.  724,  69  Reprint  661  [rev  on 
other  grounds  6  De  O.  M.  &  O.  Ill, 
SJS  BnrCh  88,  43  Reprint  1172]:  Wil- 
li* v.  Parkinson.  2  Merlv.  607.  35  Re- 
print 1034.  1  Swanst.  9,  36  Reprint 
276:  Atty.-Oen.  v.  PuUerton,  2  Ves. 
A  B.  264,  SS  Reprint  319,  (2)  Relief 
will  be  granted  not  only  avalnst  the 
tenant  but  also  against  all  parties 
claiming  under  him  either  as  volun- 
teers or  as  purchasers.  Atty.-Oen. 
V.  Stephens,  supra.  (3)  The  relief 
may  be  granted  during'  the  term  of 
the  tenancy.  Spike  v.  Harding,  7  Ch. 
D.  871. 

[b]  OopyliolAen  are  bound  to 
maintain  ooundarles,  and  a  commis- 
sion will  issue  against  them  In  cases 
of  confusion.    Leeds  v.  Strafford.  4 


Ves.  Jr.  180.  81  Reprint  93.  See 
Searle  v.  Cooke,  43  Ctt.  D.  619  (as 
supporting  the  rule). 

[c]  Tznatee^Wb^re  a  trustee 
confounds  the  lands  of  his  cestui 
que  trust  with  his  own,  a  bill  will 
Issue  on  behalf  of  the  cestui  to  dis- 
tinguish his  property  from  that  of 
the  trustee.  Atur.-Oen.  v,  Bowyer. 
6  Ves.  Jr.  300,  31  Reprint  698,  3  Ves. 
Jr.  714,  80  Reprint  1836. 

[d]  Where  dJAMS  for  rent  has 
lieeom*  dUtenlt  (l)  or  Impossible  by 
reason  of  confusion  of  boundaries, 
equity  will  take  Jurisdiction  and 
grant  a  commission.  Leeds  v.  New 
&dnor.  S  Bro.  C3l.  388,  618,  89  Re- 
print 180:  Bouverie  v.  Prentice.  1 

Ch.  200,  28  Reprint  1082;  North 
V.  Strafford.  8  P.  Wms.  148.  24  Re- 
print 1007:  Leeds  T.  Powell.  1  Ves, 
171,  27  Reprint  963;  Hunt  Bounda- 
ries (Sd  ed)  327;  1  Story  Eq,  Jur. 
I  622.  (2)  This  Is  so  In  case  of  quit- 
rents  where,  by  reason  of  confusion 
of  boundaries,  the  particular  lands 
chargeable  cannot  be  ascertained. 
Leeds  v.  New  Radnor,  supra;  Holder 
V,  Chambury,  3  P.  Wms.  266,  24  "Re- 
print 1062;  North  v.  StraiCord,  supra, 
(3)  It  must  be  clearly  shown  that 
the  tenant  of  the  land  out  of  which 
the  rent  issues  is  in  possession  of 
some  part  of  the.  land  chargeable 
with  the  rent.  Atty.-Gen.  v.  Ste- 
phens. 6  De  G.  M.  &  G.  111.  66 
BngCh  88,  43  Reprint  1172. 

Se.  O'Hara  v.  Strange,  11  Ir.  Bq. 
262.  - 

07.  Cal.— Beatty  t.  Dixon.  66  Ol. 
619. 

Conn. — Perry  v.  Pratt,  81  Conn. 
433, 

111. — Livingston  County  Bldg.,  etc^ 
Assoc.  V.  Keach,  219  III.  9,  76  NB  72. 

N.  J. — DeVeney  v.  Gallagher,  20 
N.  J.  Eq.  88. 

Oh. — Culver  t.  Rodgers,  88  Oh.  St. 
687. 

Vt.— Watklns  v.  Chllds,  80  Vt  99. 
66  A  805,  11  AnnCas  1123. 

Eng. — London  Sewer  Comrs.  v. 
Glasse,  L.  R.  7  Ch.  456;  York  v.  Pll- 
klngton,  1  Atk.  282,  26  Reprint  180; 
Bouverie  v.  Prentice.  1  Bro.  Ch,  200. 
28  Reprint  1082;  Wake  v.  Conyers.  2 
Cox  Cft\.  360,  30  Reprint  165,  1  Eden. 
331,  28  Reprint  712.  2  White  A  T. 
Lead.  Cas.  Eq.  (6th  ed.)  438*  Mait- 
dalen  College  v,  Athlll,  Mltf.  kq.  H. 
183;  Bute  v,  Glamorganshire  Canal 
Co..  1  Phil.  681,  19  EngCh  681.  41 
Reprint  791. 

And  see  Relnecke  v.  Relnecke,  106 
Miss.  798,  63  S  218  (holding  that  a 
court  of  equity  should  entertain  a 
bill  to  order  a  survey  of  land  and  to 
establish  the  rights  of  the  various 
owners,  where,  because  of  variance 
In  the  descriptions  in  the  deeds  of 
the  parties  and  oonfilct  between  two 
surveys,  there  Is  oonfuslon  In  the  de- 


scriptions and  confilotlnr  claims 
among  the  parties). 

"Courts  of  equity  exercise  Juris- 
diction to  fix  and  establish  bound- 
aries which  have  once  been  defined 
and  established  but  have  become  lost 
or  obliterated  ...  to  prevent 
multiplicity  of  suits,  even  though 
not  between  the  same  parties,  aa.  for 
Instance,  where  other  owners  are  In- 
terested In  or  mur  be  affected  by  the 
establishment  of^  the  boundary  or 
monument"  Brie  Basin  Impr.  Co.  v. 
Smitk  186  App.  Div.  866,  366,  120 
NTS  128.  To  aame  effect  Osborne  v. 
Wisconsin  Cent.  R.  Co,,  43  Fed.  824: 
Beatty  v.  Dixon,  56  Cat  619:  Boyd 
T.  Dowle.  66  Barb.  (N.  T.)  237: 
Hough  V.  Martin.  22  N.  C.  379,  34 
AmD  403;  Wake  T.  Conyers,  2  Cox 
Ch,  860,  30  Reprint  166,  1  Edan  331, 
28  Reprint  '712;  2  White  *  T.  Lead. 
Cas.  Bq.  (6th  ed.)  438. 

[a]  ApgUeattoas  of  na«^(i) 
Where  several  parties  were  the 
owners  each  of  a  portion  of  a  large, 
uneven  tract  of  land,  mostly  wild 
and  covered  with  timber,  and  the 
boundary  lines  between  their  several 

Eortions  had  never  bean  ascertained 
y  an  accurate  survey,  and  the 
boundary  lines  of  no  one  of  the  par- 
ties  Could  be  determined  and  fixed 
without  ascertaining  the  location  of 
the  boundaries,  or  some  of  them,  of 
each  of  the  other  parties,  it  was  held 
that  equity  would  entertain  Juris- 
diction and  issue  a  commission  to 
settle  the  boundary.  Boyd  v.  Dowie. 
66  Barb.  (N.  T.)  237.  (The  court 
In  this  case  said  that  sufficient  equit- 
able ground  existed  In  the  peculiar 
circumstances  of  the  case  to  give 
Jurisdiction  to  a  court  of  equity,  and 
that,  unless  the  boundaries  should 
be  fixed  by  a  commission,  each  of  tbe 

Eartles  would  be  liable  to  Intermina- 
le  litigation  if  the  other  parties 
should  be  disnosed  to  litigate.)  (21 
Where  plalntlfTs  land  was  bounded 
on  the  east  by  four  separate  parcela 
each  of  which  belonged  to  different 
owners,  an^  the  boundary  line  be- 
tween plaintiff's  land  and  the  other 
parcels  was  the  center  line  of  a 
brook  which  had  become  filled  up 
and  obliterated,  an  action  would  lie 
by  plaintiff  against  the  other  owners 
to  determine  the  boundary  line,  on 
the  theory  that  It  was  necessary  to 
prevent  a  multiplicity  of  suits.  Erie 
Basin  Impr.  Co.  v.  Smith,  136  App- 
Dlv.  366.  120  NTS  323. 

88.  Kllgannon  v.  Jenklnson,  61 
Mich,  240,  16  NW  890, 

89.  De  Veney  v.  Gallagher,  20  N- 
J.  Eq.  33:  EMe  Basin  Impr.  Co. 
V.  Smith.  186  App,  Dlv.  166.  180  NTS 
323;  Boyd  V.  Dowle,  66  Bartk  <N.  T.) 
237. 

Ml  Gulce  v.  Barr,  180  Ala.  670. 
80  B  668. 


For  late*  eases,  OsrslovnMBts  and  ohaagse  in  the  law  see  onmnlatlve  Annotations, 


289-292]: 


BOUNDARIES 


[9C.J«]  269- 


corporate  in  their  report  that  they  found  on  inveBti- 
gation  that  respondent  had  encroached  on  complain- 
ant's lot,  and  the  extent  thereof,  or  that  respondent 
had  obliterated  the  line.  Thia  is  beyond  the  author- 
ity conferred  on  them.'* 

[i  290]  3.  Partifls.  The  owners  of  the  adjoin- 
ing lands  and  all  persona  having  a  direct  interest 
in  the  resalt  of  a  proceeding,  I^al  or  equitable,  to . 
establish  boundaries  are  proper"^  and  necessary  par- 
ties,"^ for  otherwise  they  are  not  bound  by  any 
determination  as  to  the  location  of  the  boundaries." 
However,  where  a  party  had  no  interest  in  the 
boundaries  between  the  parties  to  the  suit,  the  mere 
fact  that  the  division  line  between  his  lot  and  that 
of  one  of  the  parties  was  incidentally  involved  did 
not  make  him  a  necessary  or  a  proper  party  to  the 
action."  And  a  defendant  cannot,  under  an  allega- 
tion that  if  the  boundi^  claimed  by  plaintiff  is 


established  his  own  will  be  so  altered  as  to  include 
land  held  by  third  persons,  have  the  latter  made 
parties  to  the  suit."  * 

291]  4.  Fleadinc»— a.  Complaint,  Declaration, 
Petition,  or  BilL  The  complaint,  declaration,  peti- 
tion, or  bill  in  a  proceedii^  to  establish  boundaries 
must  state  the  facts  in  dispute  sufficiently  to  enable 
the  court  to  determine  the  nature  of  the  contro- 
versy,^^ and  to  show  the  jurisdiction  of  the  court.^ 
Exceptions  for  insufficiency  of  the  allegations  as  to 
the  matters  in  controversy  may  be  interposed  as  in 
any  other  case."  Immaterial  amendments  are  prop- 
erly disallowed.^ 

292]  b.  Flea  or  Answer.  On  a  dispute  as  to 
the- boundaries,  or  where  there  is  unity  of  posses- 
sion, defendant  must  set  forth  in  his  answer  hov 
he  is  entitled,  especially  where  he  has  not  demurred 
to  this  part  of  the  bill. 


>I.  Oulee  V.  Barr,  ISO  Ala.  670, 
it  S  58t. 

sa.  Irvln  V.  Rotramel,  68  111.  11; 
New  Castl«  v.  Hunt.  47  Ind.  A.  249, 
»3  NE  nt. 

[a]  It  la  not  a  alsjolBOMf  of  pms 
tlM  plftlatur  or  of  cauBOB  of  action, 
in  a  proceeding  to  catabllsh  section 
corners,  to  Join  as  plalntlffB  owners 
wittatn  the  section  tntereated  In  the 
S.  W.  corner  only  with  owners  Inter- 
ested In  the  N.  W.  corner  only,  Rol- 
lins T.  Davidson.  84  Iowa  237,  SO  NW 
1061. 

n  Iowa. — Rolllna  v.  Davidson, 
%i  Iowa  237.  60  NW  1081. 

Ky.— Liter  v.  Sherley,  IS  SW  KfiO, 
IS  KyL  107:  Durst  v.  Amyx.  13  BW 
ia87.  12  KyL  24«. 

La. — Blanc  v.  Cousin,  8  La.  Ann. 
71;  Spriffff  V.  Hooper.  9  Rob.  248. 

£ng. — ^Atkins  v.  Hatton,  Anstr. 
is«,  145  Reprint  »11;  Raylur  v.  BMt. 
1  Rues.  A  M.  <B9.  6  Bnr  <^  CS*,  89 
Reprint  283. 

Que. — Chars  Urhalns  v.  Commls- 
saires  du  Havre,  24  Que.  K.  B.  £03. 

(a]  Vatnre  estatMh— All  persons 
interested  should  be  made  parties, 
whether  their  estates  are  present 
or  future.  Watkins  v.  Chllds,  80  Vt. 
99,  6S  A  805,  11  AnnCas  1123;  Rayler 
V.  Best.  1  Ruse.  &  M.  869,  6  CnrCh 
6SS,  39  Reprint  2«8;  4  Pomeroy  2^- 
Jur.  i  1386. 

Eb]  AdaUatotcatoT  afUr  dis- 
thun. — On  an  Issue  as  to  the 
bounoary  between  adjoining  tracts, 
conveyed  to  the  parties  by  an  ad- 
ministrator, refusal  to  make  the  ad- 
ministrator, after  discharge  from  his 
oCBce,  a  party  was  not  error.  Collier 
T.  Clay,  137  Oa.  473,  78  SE  66S. 

[c]  PoBHaaslon. — Possession  alone 
is  a  HufQclent  title-  to  maintain  an 
action  for  fixing  boundarlea.  But  If 
viaintlff  flies  a  title  containing  an 
error  In  description  he  will  be  per- 
mitted to  amend  the  declaration  by 
alleelnr  that  his  title  has  bean  made 
food.  Uomeau  v,  Bdanaer,  47  Que. 
Snner.  178.. 

^d]   oiunce  to  ptttttcCT  aeUoai^ 

Wbere,  by  the  act  of  denndant  and 
(ne  acoufesoenoe  of  plaintiff,  an  ac- 
tion ox  boundary  Is  Changed  into  a 
petitonr  action,  defendant  In  the 
oristnai  suit  MoomeB  plaintiff  In 
the  petitory  action.  Blano  T.  Coualn, 
I  La.  Ann.  71. 

(1894)  .       

In  an  action  to  establish  a  boundary, 
It  seems  necessary  to  the  court  that 
persons  Interested  should  be  made 
parties  the  court  may  stay  proceed- 
ings and  issue  an  order  requiring 
nich  persons  to  come  In  and  plead, 
the  court,  whenever  It  appears  that 
any  person  interested  ought  to  be 
made  a  party,  may  stay  proceedings 
uid  order  such  persons  to  come  in: 
out,  as  to  persons  interested  In  any 
tract  of  land  not  originally  Involved 
nt  tne  action,  the  court  may.  In  its 
cucretlon.  order  them  to  appear  and 


ua.  Ann.  -/i. 

[e]  Itay  of  pxoeeedings  and  Isane 
Oder  to  plsad^Under  Gen.  St. 
194)  f  5826,  providing  that  when, 


plead.  Rock  v.  Donora  Mln.  Co.,  91 
Minn.  269,  87  NW  889. 

[f]  Waere  ulnon  are  Interested, 
a  court  of  equity  should  not  issue 
a  commission  to  ascertain  bound- 
aries. Matter  of  O'Brien,  3  Ir.  Bq. 
161  (construing  E  Oeo.  II  o  9). 

M.  DowB  Real  Est.,  etc^  Co.  t. 
Emwson,  126  Iowa  86,  99  Nw  724. 

96.  Kennedy  v.  Nlles,  (Iowa)  96 
NW  772;  KUnker  v.  Schmidt,  106 
Iowa  70,  76  NW  672. 

66.  Duplessls  v.  lAStrapes,  11 
Rob.  <La.)  451. 

67.  Smith  V.  Scolas,  86  Iowa  733, 
23  NW  146;  Andrews  v.  Knox,  10  La. 
Ann.  604;  Rock  v.  Donora  Hlo.  Co., 
91  Minn.  269,  97  NW  889;  Caleo  v. 
Qoldstein,  134  App.  Dlv.  228,  118 
NTS  869. 

[a]  Desortptlon  of  land. — (1)  In 
boundary  cases  plaintiff  should  set 
out  the  land  In  dispute  by  metes  and 
bounds  (Edwards  v.  Smith,  71  Tex. 
166,  9  SW  77);  (2)  but  it  is  no  ob- 
jection to  a  prayer  for  an  order  of 
survey  that  the  land  to  be  Burveyed 
Is  Indefinite  (Andrews  v.  Knox.  10 
La.  Ann.  604).  (3)  It  baa  been  said 
to  be  the  better  practice  In  boundary 
suits  for  each  party  to  describe  in 
hla  pleadings  the  lines  and  oomera 
claimed  by  him  by  objects  on  the 
ground  80  that  the  court  can  Instruct 
the  Jury  to  fix  the  boundary  lln6  as 
found  with  reference  to  the  objetfts 
described  In  the  pleadings.  Provi- 
dent Nat.  Bank  v.  Webb.  60  Tex.  Civ. 
A  821.  128  SW  426. 

[b]  nalntUP*  owwtniap. — A  com- 

filalnt  to  restrain  an  adjoining  owner 
rom  encroaching  on  land  must  allege 

glalntlff's    ownership    of    the   land. , 
urr  V.  Smith,  162  Ind.  469,  63  NE 
469. 

[c]  •  Xauid  in  poMMMloa  of  defend- 
ants.— In  an  egultahle  proceeding  to 
determine  a  disputed  boundary.  It 
was  necessary  for  plaintUf  to  show 
that  some-  of  the  land  in  reapect  of 
which  relief  was  sought-  was  in  tbe 
poBsesslon  of  defendant.  Watklns  v. 
Chllds.  SO  Vt.  99.  66  A  806,  11  Ann 
Cas  11:28;  Atty.-Oen.  v.  Stevens,  9 
Do  O.  M.  ft  C.  Ill,  66  EngCh  88.  43 
Reprint  1172;  Godfrey  v.  Littel,  2 
Russ.  &  M.  630.  11  EngCh  630,  89  Re- 
print 684;  4  Pomeroy  Eti.  i  1385. 

[d]  mjnrT  stuttaJned. — In  an  ac- 
tion of  boundary  It  Is  not  necessary 
to  ,  aver  what  Injury  plaintiff  has 
sustained,  or  Is  likely  to  sustain,  by 
reason  ox  the  alleged  refusal  of  de- 
fendant to  permit  the  line  to  be  run. 
George  v.  Thomas,  16  Tex^  74,  67 
AmD  612  (where  It  was  held  that 
this  was  a  matter  of  which  the  court 
might  Judicially  take  notice). 

[e]  Demand  on  defendant. — 
Where  a  complaint  falls  to  allege 
that  defendant  was  ever  requested 
to  eatabUsh  bonndary  lines  It  la  not 
good  for  that  purpose.  Mornin  v. 
Lake  Shore,  etc..  R,  Co.,  186  Inll.  101, 
28  NE  548. 

[«]  A  xlgU^  IMMC  oa  aoquias- 
esaao  la  a  dMUav  Uao,  must  be 


pleaded  to  be  available  in  a  suit  to 

enjoin  the  cutting  of  an  arch  In  a 
party  wall  and  the  use  of  a  common 
stairway.  Shoemaker  v,  Wallace,  164 
Iowa- 836,  134  NW  740. 

[g]  Color  of  title. — ^It  is  not  nec- 
essary to  allege  that  plaintiff  has 
held  under  color  of  title,  where  facts 
are  stated  which  sufllclently  show 
that  he  has  so  held.  Burr  v.  Smith. 
152  Ind.  469,  53  NE  469. 

[h]  Xn  an  eqnitahle  action,  under 
ths  Oregon  statutes  to  determine 
boundaries,  the  pleadings  are  gen- 
eral and  permit  investigation  of 
many  questions  pertinent  to  the  true 
location  of  the  llnee  which  are  cog- 
nizant in  a  court  of  equity.  Mc- 
Dowell V.  Carothers,  76  Or.  126,  146 
P  800. 

96.  Scott  V.  Means,  SO  Ky.  460,  4 
KyL  298  (where,  ]n  an  action  In 
equity  for  the  purpose  of  ascertain- 
ing the  boundary  and  quieting  the 
title  to  certain  lands  which  plain- 
tiff alleged  belonged  to  him.  It  was 
held  that  the  petition  did  not  state 
a  cause  of  action  within  the  equita- 
ble Jurisdiction  of  the  court,  where 
it  merely  alleged  that  defendant  had 
trespassed  on  plaintiff's  land  and 
alandered  his  title,  and  prayed  an 
Injunction  against  further  trespass 
and  that  the  lines  he  made  definite 
and  certain  and  plaintiff  quieted  In 
his  title  and  possession). 

(a]  Bill  sntHcieBtty  whomiag 
fraud  of  defandant— -Where^  on  a 
bill  filed  to  settle  and  to  establish 
a  boundary  line  between  two^  ad}otn>- 
Ing  lots,  it  Is  averred  -that  the  tv- 

Sondent  had  at  various  times  Rtcnrsd 
e  line  between  the  lots,  and  -wsm 
encroa^ng  on  the  eonMaloant's 
lands;  that  the  true  boundarpMtne 
between  such  tots  had  become '  conE- 
fused  and  unoertalni  and  had  -  been 
moved  at  various  times  1^.  defendant 
against  the  objection  of  plalntlfl; 
and  that  as  the  result  of  all  such 
acts  tho  truo  houndary  line  has  be- 
come confused,  uncertain,  and  oblit- 
erated. It  avers  BUffldant  facts  •  to 
confer  Jurisdiction  -on  a  coart  •  of 
equity  to  establish  the  bcnuidary  line 
between  said  lota,  Bnd  -on  proof  of 
such  averments  the  complainant  is 
entitled  to  the  relief  prayed  for. 
Gitiee  V.  Barr,  186  Ala.  670,  80  S  663. 
See  also  Hays  iv.  Bouchelle,  147 
Ala.  212.  41  8  618,  119  AmSR  64 
(where  the  bill' was  also  held  sufll- 
olent  to  give  Jurisdiction  to  a  court 
of  equity  on  the  ground  of  fraud)» 
99.  Harrah  v.  Conley,  82  IH.  48. 
1.  Porrla  v.  Castle  Rock,  82  Wash. 
103,  143  P  S16. 

9.  Champernoon  v.  Totness.  X 
Atk.  112,  26  Reprint  470. 

[a]  Aognlssoenoe  In  division  Uas. 
— In  an  action  to  determine  the  loca- 
tion of  a  division  line,  an  allegation 
In  the  answer  that  a  surveyor  lo- 
cated the  Irne,  that  plaintiff  has  ever 
since  acquiesced  In  such  location, 
and  that  dafendant  built  his  fence 
on  said  line  and  Improved  his  land 
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[$  293]  c.  Bemnrrer.  The  ^neral  role  ,  that, 
where  the  demurrer  is  to  the  whole  bill  and  there  is 
any  relief  to  which  plaintiff  is  entitled. on  the  ease 
made,  the  demurrer  fails  applies  in  soita  to  settle 
disputed  boundaries.' 

[4  294]  d.  Koto  of  Claim.  Where  a  bill  is  filed 
and  issue  directed  to  settle  the  boundaries  of  a 
tract  of  land,  each  party  must,  on  the  trial,  give  a 
note  of  the  bounds  he  intends  to  claim* 

[9  295]  6.  Variance  between  Pleading  and 
Proof.  Where  defendant  pleaded  that  the  owners 
had  agreed  on  the  boundary  line  and  plaintiff  tra- 
vened  the  agreement,  evidence  that  the  agreement 
was  made  under  a  mistake  as  to  the  true  boundary 
was  admissible.'  In  ejectmoit,  where  defendant 
pleaded  not  guilty  as  to  land  west  o£  a  boundary 
une  claimed  by  him,  evidence  as  to  whether  defend- 

one  of  the  lines. 


up  to  that  line,  does  not  state  a  de- 
fense without  the  allesatlon  that  the 

eartlea  agreed  on  such  line  as  the 
oundary  line,  or  that  the  same  waa 
located  not  leas  than  ten  years  be- 
fore the  action  was  brouKht  Runkle 
V.  Welty.  8«  Nebr.  680,  186  KW  189. 

[hi  SisalAl  of  Olamita  or  nnoer- 
t»ia.tr- — In  a  suit  to  establish  a 
boundary  line,  the  answer  denied 
plaintiff's  ownership  of  the  lands  In- 
cluded in  the  limits  claimed  by 
plaintiff  as  the  boundaries  of  the 
land  described  in  the  complaint,  and 
denied  any  dispute  or  uncertainty 
as  -to  the  boundary  except  as  there- 
after set  forth,  and  alleged  defend- 
ant's chain  of  title  to  certain  land 
elalmed  by  him,  and  that  about 
twenty  yearn  previously  the  bound- 
ary Mtween  plaintiff's  grantors 
and  defendant's  grantors  being  un- 
certain they  agreed  on  a  boundary 
line,  and   that   defendant  and  his 

Saators  had  been  In  possession  of 
•  land  now  claimed  by  plaintiff 
for  more  than  ten  years.  It  was 
-^beld  that  the  answer,  taken  as  a 
-  whole,  denies  that  there  is  now  any 
'dMpute  or  uncertainty  as  to  where 
thh  '  original  lines  actually  existed 
on' the  ground.  Andrews  v.  Brown, 
66  Or.  Sl3,  lOB  P  184. 

[c]  IhoonslatM*  aUaffatloiia^A 
traverse  of  an  alleged  agreement  es- 
tablishing a  boundary  Ifne  la  tnoon- 
slstent  with  an  allegation  that  the 
anreement  was  made  under  a  mis- 
take  mm  to  the  true  boundary,  and 
•  both  cannot  stand  under  a  statute 
providing  that  a  party  pleading  In- 
eonslatent  statements  must  elect 
which  of  them  shall  he  stricken  out. 
Berry  v.  Bvans,  89  8W  12,  28  KyL 
12. 

[dl   AfiOavtt  treated  as  mnmwr. — 

In  North  Carolina,  in  a  proceeding 
to  establish  a  boundary  under  L. 
(189S)  o  22,  which  reauires  the  an- 
swer to  contain  only  a  denial  of  the 
line  set  out  In  the  petition,  an  affi- 
davit entitled  In  the  cause  and  mak- 
ing such  denial  will  be  treated  as 
an  answer,  noae  other  having  been 
flled,  although'  Its  original  purpose 
was  to  procure  time  to  answer,  it 
being  desired  to  make  a  survey  and 
to  incorporate  the  results  In  the  an- 
swer. Scott  V.  Kellum,  117  N.  C. 
664,  23  SE  180. 

[e]  Vhaa  defease  by  plea  aeoes- 
sary. — ^Under  a  statute  of  Virginia 
regulating  the  procedure  of  an  ac- 
tion to  settle  boundaries  and  pro- 
viding that  the  remedy  shall  be  on 

Setitlon  flled  which  shall  be  matured 
or  bearing  as  in  ejectment,  and 
that  the  trial  shall  be  conducted  as 
In  other  actions  at  law.  the  defenses 
should  not  be  set  up  by  answer  but 
by  plea.  Wright  v.  Rabey,  117  Va, 
884,  86  SB  71. 

8.  Watklns  v.  Chllds,  80  Vt.  99, 
66  A  805,  11  AnnCas  112S  (holding 
that  where.  In  an  eqtllti^le  proceed- 
ing to  determine  disputed  bound- 
aries, two  lines  were  in  dispute,  and 
several  persons  not  made  parties 
were  Interested  In  land  bounded  by 


whole  bin  failed  where  all  the  per- 
sons  Interested  In  the  controversy 
as  to  the  other  line  were  made  par- 
ties). 

4.  Lethuller  v.  Caatlemaln,  Cas. 
t.  King  60,  13  EngCh  162,  26  Reprint 
223,  Dick.  46,  21  Reprint  184.  To 
same  effect  Metcalfe  v.  Beckwlth,  2 
P.  Wms.  878,  24  Reprint  778. 

B.-  Berry  v.  Kvana,  88  8W  18,  28 
KyL  22. 

&    Smith  V.  Bachus,  (Ala.)  70  S 

281. 

7.  IT.  S. — Whitney  v.  U.  S..  187 
U.  8.  S2S,  17  set  887,  42  L.  ed.  263; 
Corlnne  Hill,  etc.,  Co.  v.  Johnson, 
166  U.  B.  674.  IE  SCt  409,  39  L.  ed. 
637;  Hays  v.  Stelger,  168  U.  S.  387, 

16  SCt  412.  89  U  ed.  468;  Maxwell 
Land-Orant  Co.  v,  Dawson,  161  U.  8. 
686,  14  SCt  468,  38  U  ed.  279;  Haw- 
kins V.  Barney,  6  Pet.  467,  8  L.  ed. 
190:  Iowa  V.  CarrJ»l  Fed.  267,  112 
CCA  477;  Hill  v.  Weir.  83  Fed.  100. 

Fla.— Seymour  v.  Creswall,  18  Fla. 
29. 

Oa. — Addison  v.  Edwards,  128  Oa. 
822.  75  SB  648. 

Ind. — Bennett  v.  Simon,  182  Ind. 
490,  63  NE  649. 

Iowa. — drfflln  v.  Brown,  187  Iowa 
889,  149  NW  838. 

La.— Buivin  v.  Simon,  12S  La.  118, 
86  8  128. 

Me.— Black  v.  Grant.  80  Me.  264. 

Md.— Wood  V.  Ramsey,  71  Md.  9, 

17  A  683:  Boreing  v.  Slngery.  4  Harr. 
A  M.  88^. 

Hleh.— Clarke  v.  Case,  144  MlOh. 
148,  107  NW  89S. 

N.T^Hatter  of  Brooklya,  72  N.  T. 
178. 

N.  C. — Oarrls  v.  Harrington.  167 
N.  C.  86,  82.  8B  263;  Woody  v.  Foun< 
tain,  148  N.  C.  88,  66  SB  426:  Hill 
v.  Dalton,  140  N.  C.  9,  52  3E  273; 
Harper  v.  Anderson,  133  N.  C.  89, 
48  SID  688. 

Tenn. — Clay  v.  Sloan,  104  Tenn. 
401.  68  SW  229. 

Tex. — Dangerfleld  v.  Paschal,  11 
Tex.  679:  Hlgglnbotham  v.  Weaver, 
(Civ.  A.)  177  SW  682:  Herman  v. 
Schroeder,  (Civ.  A.)  176  SW  788; 
State  V.  Post.  (Civ.  A.>  169  SW  401 
rrev  on  other  grounds  171  SW  707_1: 
Thacker  v.  WIfion,  <Clv.  A.)  122  SW 
988;  Gaffney  v.  Clark.  (Ctv.  A.)  118 
SW  606;  Perry  v.  Ball,  62  Tex.  Civ. 
A.  184.  113  SW  688;  Selkirk  v.  Wat- 
klns. (Ctv.  A.)  106  SW  llSi:  Holland 
v.  Thompson,  12  Tex.  Civ.  A.  471,  36 
SW  19. 

Va. — Virginia  Coal,  etc.,  Co.  v. 
Keystone  Coal,  etc.,  C:e..  101  Va.  723, 
46  SE  891:  Kimball  v.  Carter.  95  Va. 
77,  27  SE  828.  88  LRA  570;  Harman 
V.  Stearns.  88  Va.  68,  27  SB  801: 
Reusene  v.  Lawson,  91  Va.  226,  21 
SE  347. 

W,  Va. — Pennington  v.  Underwood, 
69  W.  Va.  340.  63  SE  466:  Buck  v. 
Newberry,  66  W.  Va.  681.  47  SE  889; 
Stockton  V.  Morris.  89  W.  Va.  432,  19 
SE  631;  Bryan  v.  WlUard.  21  W.  Va. 
65. 

Bng.-~Wehb  V.  Banka  2  Bq.  Cmm. 
Abr.   184,   22  Reprint  140  ;■  Godfrey 


ant  had  asserted  any  claim  .to  the  land  east  of  the 
line  as  claimed  by  plaintiff  before  movii^  a  comer 
was  properly  admitted.* 

290]  6.  Evidence— a.  Burden  of  Proof— (1) 
In  General  As  a  rule  the  burden  of  proof  in  pro- 
ceedings to  ascertain  and  establish  boundaries  is  on 
plaintiff  or  claimant,'  but  by  the  interposition  of  a 
substantive  claim  of  right  by  defendant  the  burden 
may  be  shifted  to  him.''  However,  it  has  been  held 
that  the  burden  does  not  shift  to  defendant  merely 
because  in  addition  to  denying  the  line  claimed  by 
plaintiff  defendant  allies  another  line  as  the  tme 
dividing  line.* 

[$  297]  (2)  As  to  Agroeflunt  Sotttfaif  BoimdmsT. 
A  party  setting  up  an  agreunent  settling  the  boond- 
ary  line  between  adjacent  tracts  mnat  prove  affirma- 
tively the  i^reement  r^ied  on."    Bat  where  an 

demurrer  to  the 


v.  Little.  2  Russ.  &  M.  680.  11  BngCh 
630,  39  Reprint  684. 

Mao.— Tnordarson  v.  Atkin.  21 
Man.  167:  Lorne  v.  Arnold,  16 
DomLR  882.  27  WestLR  744. 

N.  B. — MUImore  v,  Woodstoclc.  38 
N.  B.  182,  2  EastLR  204. 

N.  8.— Millet  V.  Besanson.  46  N.  S. 
162. 

Ont.— Iler  v.  Nolan,  21  U.  C.  Q.  B. 
309. 

[a]  Oluuige  of  leeatbm. — Where 
the  land  sued  for  was  described  In 
a  deed  as  lying  between  a  plank  road 
and  a  certain  lot.  It  ooiild  not  be 
presumed  that  any  change  had  been 
made  in  the  location  of  the  road 
since  the  execution  of  the  deed;  but 
the  burden  was  on  plaintiff  to  prove 
such  change,  if  any.  In  order  to  de- 
prive the  call  for  the  road  of  Ita 
effect  as  a  monument.  Green  v. 
Horn.  142  App.  Div.  20,  128  NTS  486. 

rb]  2»eBlal  tta*  atseet  is  pabUe 
highway.. — The  burden  of  proof  Is 
on  . one  asserting.  It  to  show  that  a 
street  called  for  as  a  boundary  Is 
not  In  fact  a  legal  highway.  Hatter 
of  Brooklyn,  73  N.  T,  179. 


_rc]    Uentltr  of  ylaa  lefema  — 

Where  a  grantee,  by  his  deed.  If  no 
plan  had  been  mentioned  therein, 
would  have  been  entitled  to  a.  cer- 
tain tract,  one  who  seeka  to  di- 
minish the  quantity  by  the  exhibi- 
tion of  a  plan  has  the  burflen  of 
proving  It  to  be  the  plan  referred 
to  In  the  deed.  Blaek  v.  Grant.  80 
He.  884. 

[d]  Whutm  date  la  fowMM  oa 
jnssi— law  aleas.  Pl^ntlfta  relying 
on  the  presumption  of  law  of  a  valid 
title  arising  from  possession  alone 
most  prove  the  boundaries  of  their 
olalm  or  that  it  has  been  invaded  by 
the  other  party,  or  they  are  not  en- 
titled to  recover.  Dangerfleld  v. 
Paschal,  11  Tax.  679. 

[e]  Xaelaslve  graatt  fo*  fallaie. 
— The  rule  requiring  a  claimant 
under  an  Inclusive  grant  to  show 
that  the  land  in  controversy  lies 
without  the  boundaries  of  the  land 
excepted  from  the  grant,  as  having 
been  previously  surveyed,  as  well  as 
within  the  boundaries  of  the  grant 
does  not  apply  If  the  grant  has  been 
subsequently  forfeited  for  nonentry 
for  taxation  and  sold  In  a  Judicial 
proceeding,  at  the  Instance  of  a  com- 
missioner of  forfeited  and  delin- 
quent .lands,  as  a  whole  and  without 
exception  of  any  portion  thereof,  and 
It  does  not  appear  that  the  excepted 
lands  were  granted  between  the  date 
of  the  inclusive  grant  and  the  date 
of  the  commissioner's  deed.  Myllus 
V.  Raine-Andrew  Lumber  Co.,  69  W. 
Va.  346.  71  SE  404. 

9.  Wyman  v.  Taylor.  124  N.  C. 
428  32  SB  740:  Henry  v.  Huff.  14S 
Pa.  648,  22  A  1046:  Burke  v.  Braa- 
miller,  (Tex.  Civ.  A.)  160  SW  208; 
Buck  V.  Squlers,  22  Vt.  484. 

9.  Oarrls  v.  Harrington.  187  N.  C. 
86.  83  SE  268;  Woody  V.  Fountain, 
143  N.  C.  66,  66  8E  426. 

M.  Dashlel  v.  Harshman,  lis  Iowa 
288,  86  KW  86:  Jones  V.  Pasfaby,  87 


For  lato*  casta,  devslopauBts  and  ohaagos  In  the  law  see  cumulative  Annotations,  gf^i^y^: 
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agn^nent  is  dkown,  s^ed  by  defendant's  gnmtor, 
reeogBizing  a  line  nm  by  the  snrveyor  as  the  true 
botmdary  line  between  his  land  and  plaintiff's, 
pluntiff  is  reliered  from  doing  more  than  showing 
vhere  that  line  ran,  and  the  burden  is  thneby  im- 
posed  on  defendant  to  show  that  such  line  was 
incoireet." 

288]  (3)  As  to  irmmiiwmf,  The  burden  of 
proof  to' .  establish  sueh  partipnlar  objects  as  the 
moDiunents  called  for  in  a  grant  or  other  oonvt^' 
anee,  or  to  diow  that  an  ascertained  monmnent  is 
ineorrect,  rests  on  the  party  asserting  that  faet.^' 
[$  299]  (4)  Aato  AoQOiMCMicaliiDlTliloBldne. 
Or^narily,  one  who  claims  acquiescence  in  a  line 
IS  the  boondary  between  his  property  and  that  of 
an  adjoining  owner  has  the  burden  of  provlDg  its 
recognition  as  the  true  line." 
[(  300]  (6)  As  to  Ohange  of  Boundary  by  Torces 
Katnre.  In  a  presumption  in  favor  of  a  per- 
manenee  of  boundary  lines,  the  burden  of  proof  is 
on  the  one  all^^ing  that  the  location  of  the  line 
bas  been  'changed  by  the  action  of  the  forces  of 
nature." 


301]  (8>  As  to  SnrreyB.  One  claimii^  under 
a  survey,  or  disputing  the  aoenracy  of  a  survey, 
has  the  burden  of  proving  the  truth  of  his  conten- 
tion/' In  construing  the  boundaries  of  an  uncertain 
survey,  that  eonstruetion  most  nnfavorable  to  the 
party  elaiming  under  it  prevails.'* 

302]  (7)  To  Overcmiw  Presomptiai  That  Oob- 
Teyance  Carziee  Title  to  Oanter  of  Straain.  As  to 
a  conTOyanee  bounded  by  a  stream,  in  respect  to 
nonnavigable  streams  the  presumption  being  that 
the  boundary  is  at  the  middle  of  the  stream,  the 
burden  is  on  the  part^  claiming  otherwise  to  show 
something  which  requires  that  a  diffraoit  principle 
should  be  adopted." 

303]  b.  Trennnptloiw— (1)  In  OenoraL  All 
grants  and  conveyances  are  presmned  to  be  made 
with  reference  to  an  actual  view  of  the  jaemises 
by  the  parties;^*  and  in  proceedings  to  establirii 
boundaries,  it  will  be  presnmed  that  purchasers  who 
have  taken  possession  of  and  inclosed  land  accord* 
ing  to  bounds  pointed  out  by  the  proprietor  have 
done  so  according  to  the  lines  of  the  actual  survey;"* 
that  the  grantor  of  lands  bounded  fay  a  highway 


Mich.  4fi9,  SS  NW  1&2,  11  AmSR  589: 
Archer  v.  Helm,  70  MIbb.  874,  12  8 
TO!.  See  also  Ma.rklesen  t.  Morten- 
Hen.  lOfi  Minn.  10.  Ill  NW  1021 
irecasAizlnv  the  rule). 

[a]  snooemoT'a  kmnMaOf*  of 
■ptrowit  rtftrr  the  location  of  an 
indefinite  line  separatlnff  two  sur- 
veys had  been  flxecl  by  aereement  by 
the  adjoining  owners,  defendant  pur- 
chased property  In  one  survey,  be- 
lierlng  that  tbe  line  so  fixed  was  the 
proper  line.  Plaintiffs  who  were  the 
Euccessors  In  interest  of  the  pur- 
chaser of  the  other  survey  brought 
an  action  to  try  title  to  the  strip 
between  the  agreed  line  and  the 
original  line.  I>efendlant  claimed 
that  plalntUCs  were  estopped  to  dis- 
pute the  line  as  located  by  the  agree- 
ment It  was  held  that  the  burden 
was  on  defendant  to  show  that,  at 
the  time  plaintiffs'  predecessor  pur- 
chased the  property,  he  had ,  knowl- 
edge of  the  agreement.  Loqlslana, 
etc.,  Lumber  Co.  v.  Dupuy,  62  Tex. 
Or.  A.  49,  lis  SW  973.  See  also 
Baldwin  V.  Root_»0  Tex.  B4«,  40  SW 
1;  Edwards  t.  Browxi.  68 .  Tek..  $29, 
4  SW  S80.  E  SW  87  (both  cases 
recognlsinK  the  rule). 

11.  Roan  V.  Kronsbeln.  It  Ont 
197.  And  aee  Xler  v.  Nolan,  21  U.  C. 
Q.  a  809. 

He^ — 'JRobinson        Wlllt«,  42 

Uasa.— A^bv  v..l!astem  R.  Co.,  S 
Mete.  SS8,  38  AtAD  4». 
^^N.  T.r— Damcyer  v.  LegC  18  Barb. 

Ob.— Maddux  v.  West,  6  bh.  Dea 
(Reprint)  1010,  9  AmLR  484,  8  Oh. 
Dec.  (Reprint)  126,  6  CtncLBul  832. 

Oh. — Robinson  v.  LdLurer,  27  Or. 
315,  40  P  1012. 

Pa.— Henry  v.  Huff,  143  Pa.  648. 
2!  A  1046;  Wiggins  v.  Hunt,  6  Kulp 
^75. 

ta]   Apptiestfams  of'rnle.r — (i) 

where  plaintiff  In  trespass  to  try 
title  seeks  to  overcome  the  proof 
that  the  calls  for  course  and  dis- 
tance and  the  description  of  his 
tract,  as  shown  by  his  deed,  are 
definite  and  sufficient  to  locate  a  cor- 
ner with  precision,  and  the  location 
so  made  Is  In  accord  both  with  the 
ponflguratlon  of  the  tract  and  with 
the  quantum  of  land  specified,  and  to 
establish  the  comer  at  another  place, 
he  can  do  so  only  by .  showing  with 
reasonable  certainty,  not  only  the 
existence  of  tbe  monument  or  nat- 
ural object  mentioned  In  his  field 
notes,  but  also  that  the  object  Is  in 
conflict  with  the  calls  for  course  and 
dUtance  contained  In  It.  Jaggers  v. 
Stringer.  47  Tex.  Civ.  A.  571,  106  SW 
(2)  Where  government  comers 
*n  not  f&und,  one  delilrlng  to  estab- 
liA  the  eoTDers  at  placM  different 


from  those  called  for  by  the  field 
notes  of  the  government  survey  has 
the  burden  of  proof.  Knoll  v.  Ran- 
dolph, 3  Nebr.  (Unolt.)  5SlS,  98  NW 
196,  3  Nebr.  (Unoff.)  SOS,  94  NW  964. 

[b]  As  to  moaniiunt  on  adjolnlttg 
traetd — Where  the  call  tn  a  certificate 
of  survey  is  to  a  tree  as  the  begin- 
ning tree  of  another  tract  of  land, 
the  party  need  only  prove  It  to  be 
the  tree  called  for.  and  Is  not  obliged 
to  prove  that  It  is  the  beginning  or 
other  tree  of  the  land  of  which  It  is 
described  to  be  a  boundary.  Boering 
v.  aingery,  4  Harr.  &  M.  (Md.)  398. 

13.  Morrow  v.  Hall.  169  Iowa  634. 
IBl  NW  482;  Webster  v.  Shrine  Tem- 
ple Co.,  141  Iowa  826,  117  NW  666. 
To  same  effect  LIxer  v.  Clublne,  140 
Iowa  246,  118  NW  409. 

(a1  Tnna  In  ejactmlent  for  a  dis- 
puted strip  of  land,  where  defend- 
ant denied  thtlt  the  land  was  beyond 
his  boundary,  and  also  claimed  the 
land  by  adverse  possession  and  ac- 
quiescence. If  plaintiffs  succeeded  In 

tirovlng  that  the  government  survey 
Ine  which  divided  the  tracts  was 
where  they  contended  It  should  be, 
the  burden  was .  on  defendant  to 
prove  tbat  the  division  line  bad  been 
acquiesced  In  so  long  and  under  such 
circumstances  that  it  should  be  ac- 
cepted as  the  boundary.  Keller  v. 
Harrison,  139  Iowa  888,  116  NW  827. 

14.  State  V.  Huncle  Pulp  Co.,  119 
Tenn.  47,  104  SW  487.  And  see 
Leonard  t.  Forblng.  109  Ija. .  220,  38 
S  208  (holding  that,  where  one  claims 
that  a  watercourse,  named  In  1861 
as  a  boundary  line,  was  a  different 
stream  from  the  watercourses  now 
shown  to  be  existing  In  the  same 
locality  and  near  the  land  In  dispute, 
and  that  the  former  stream  has  dis- 
appeared, the  burden  is  on  him  to 
establish  the  contention). 

16.  Ky. — Vincent  v.  Blanton,  86 
SW  708,  27  Kyli  489. 

Mich.— Smith  V.  Rich,  37  Mich.  649. 

Okl.— Christ  V.  Fent,  16  Okl.  376, 
84  P  1074:  Watklns  v.  Havlghorst, 
13  Okl.  128,  74  P  818. 

Pa. — Kron  v.  Daugherty,  9  Pa, 
Super.  IBS. 

Tex, — Worthineton  v.  Baughman, 
84  Tex.  480.  19  SW  770;  Scott  v. 
Pettigrew.  72  Tex.  321.  12  SW  161; 
Moore  v.  Stewart,  7  SW  771:  Schaef- 
fer  V.  Berry. -62  Tex.  706;  Hill  v. 
Collier.  (Civ.  A.)  136  SW  1084. 

Vt.—Downer  v.  Tarbell,  61  Vt.  630, 
17  A  482;  Beach  v.  Fay,  46  Vt.  887. 

Va.— Grief  v.  Norfolk,  etc.,  R.  Co.. 
30  SB  438. 

Wash. — Greer  v.  Squler,  9  Wash. 
369.  87  P  646. 

Can. — Belt's  Asbestos  Co;  v.  John- 
son's Co..  28  Can.  S.  C.  226. 

[a]  nus,  (1)  a  party  to  a  stilt 
to  establish  title  to  land,  who  daimfl 


under  a  state  patent  for  a  large 
tract,  which  patent  states  that  It 
contains  a  certain  number  of  acres, 
but  excludes  a  certain  number  of 
acres  within  Its  boundaries  as  hav- 
ing been  previously  patented  or  ap- 
propriated, has  the  burden  of  prov- 
ing that  the  land  In  dispute  Is  within 
his  own  boundaries  and  outside 
those  of  prior  grants.  l^ylor  v. 
Breathitt  C?oal,  etc.,  Co.,  186  Fed.  864. 
(2)  In  trespass  to  try  title  to  a  strip 
of  land'  lying  between  the  plotted 

eart  of  a  survey  and  one  of  the 
oundary  lines  thereof,  plaintiff' had 
the  burden  of  showing  the  true  lo^A- 
tion  of  such  line  and  of  fumlshlng 
testimony  by  which  tbe  court  could 
ascertain,  and  by  its  judgment  fix, 
rfuch  line.  Rarkrfder  v.  Gaut.  VTex. 
Civ.  A.)  167  SW  1«4.  (8)  VThere 
bearing  trees,  called  for  In  a  survey, 
had  disappeared,  one  claiming  under 
a  Junior  survey,  seeking  to  change 
the  construetloh  of  the  senioi'  sur^' 
vey  with  respect  to  the  call  for  dls^ 
tances  to  tbe  trees,  must .  afllnttar 
tlvely  show  that  the  trees  were  jvii 
at  the  place  fixed  by  the  d\8tane«i 
called  for.  '  Keystone  Mlllfi-.  Co.  v. 
Peach  Rivrt-  liumber  Co.,  (T*x.  Ctfr 
A.)  9?  SW  64. 

[b]  TaomleB  lietween  adJoliUjitf 
snrvem,i-^^e  burden  of  proof  Ip  ott 
one  clalrrtinrjr  a  strip  of  land  between 
two  maryvjm  eallmk  for  each  ,ot^«r 
to  show  thKt  there  Is  a  vacaircy.  and 
the  mere  fact  tliat  there  Is  a  slight 
excess  in  area  In  one  or  ijiord  of  thA 
surveys  is  not  sufficient  to  show  tbat 
fact.  Mccre  v.  Stewart,  (Tex.)  7 
SW  771. 

IS.  Combs  T.  Valentine,'  144  Ky. 
184,  187  SW  1080;  Pearson  T.  Baiter, 
4  Dana  (Kk.)  321;  Preston  v.  BOW- 
mar,  2  Bibb  (Ky.)  498. 

17.  Williams  v.  Pickard.  17  Grit. 
L.  647. 

IS.  Oreen  v.  Horn,  142  App.  DIv. 
90,  126  NYS  488:  Schoonmaker  v. 
Davis,  44  Barb.  (N.  Y.)  468;  Wendell 
V.  Jackson,  8  Wend.  (N.  T.)  183,  22 
AmD  686. 

[a]  Knowledge  of  bonndaHes  will 
be  presumed  In  vendor.  Gaffney  v. 
Clark,   (Tex.  Civ.  A,)   118  SW  606. 

19.  Root  V.  Cincinnati,  87  Iowa 
202,  54  NW  206.  See  also  Welton  v. 
Poynter,  96  Wis.  846,  71  NW  697 
(where  It  was  held  that  evidence  of 
undisputed  occupation  and  fencing. 
In  accordance  with  a  line  of  thirty 
years'  standing,  not  only  of  the  lands 
in  controversy,  but  of  other  parcels 
In  the  Immediate  nel^borhood. 
raises  a  presumption  that  It  Is  the 
true  line). 

[a]    The    prMumvtioa    nw  bo 
oreroome  (1)  by  ev1<l^qe. ,  Tletjen 
V.  Palmer,  121  App. 
NTS  790.  — 
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owned  to  the  center;^  that  the  o^er  of  the  bank 
of  a  nonnavigable  stream  owns  the  bed  thereof  to 
the  center,  subject  td  public  rights  that  a  line 
acquiesced  in  is  the  true  line  that  one  of  two  calls 
descriptive  of  a  line  or  vomer,  which  leads  to  dif- 
ferent results,  was  inserted  by  mistake;''  that 
boandariss  once  fixed  continue,  in 'the  absence  of 
intervening  deeds  fixing  others;^  that  in  partition 
an  indivi^ble  improvement  lies  wholly  on  one  side 
of  the  dividing  line;^  and  that  an  unlocated  section 
line  is  to  be  ran  according  to  statute.™  And  where 
a  dwelling  house  is  situated  La  the  midst  of  a  com- 
paratively laige  tract  of  land,,  the  nearest  fence  or 
hedge  may  ordinarily  be  presumed  to  be  the  bound- 
ary, unless  in  some  way  the  contrary  is  made  to 
appear."  On  the  other  hand,  every  presumption  will 
be  made  against  a  party  who  has  neglected  to  locate 
his  patent  for  an  unreasonable  period  of  time,^  and 
no  presumption  can  arise  from  a  mere  claim  without 
possession,  from  the  boundaries  of  adjacent  tracts 
owned  by  the  grantors,  bat  nnreferred  to  in  a 
conveyance,'"  from  a  map  not  referred  to,*^  &om 
a  mistake  in  one  course  that  there  is  a  miataka  in 
another,*'  or  as  to  the  date  of  a  mark  on  a  witness 
tree  frcon  the  number  of  its  aabsequent  eoneentric 
layers  of  wood;"  and  evidoiee  that  a  certain  im- 
provement called  for  in  an  entry  was  known  as  the 
second  improvement  raises  no  presumption  that  it 
was  generally  known  and  reputed  as  such.**  Nw, 


in  the  absence  of  evidence,  is  there  any  presumption 
that,  in  cities  and  towns,  trees  are  planted  on  street 
lines.*"  Where  a  deed  called  for  the  ordinary  high 
water  mark  of  the  Pacific  ocean,  sneb  mark  wonld 
not,  in  the  absence  of  evidence,  be  presumed  to  have 
changed.*" 

BebntUl  of  prefninptioa.  While  it  might  be  pre- 
sumed that  a  line  passing  through  the  three  comers 
of  a  section  when  the  comers  were  established  as 
stated  by  the  government  surveyors  would  be  a 
straight  line,  such  presumption  might  be  rebutted 
by  evidence.'^ 

304]  (2)  As  to  Uonmneuts.  Monuments 
called  for"  in  an  entry,  patent,  or  conveyance  wiil 
be  presumed  to  have  existed  at  the  time  of  the  exe- 
cution of  the  instrument;"  and  where  a  monument 
actually  existed  at  that  time,  such  as  a  located 
highway,"  that  will  be  presumed  to  be  the  monu- 
ment called  for,  although  not  located  according  to 
its  survey." 

[$  305]  (3)  As  to  Surveys."  In  the  case  of  offi- 
cial surveys,  it  will  always  be  presumed  that  the 
surveyor  did  his  duty,**  and  that  his  work  was 
accurate.^  In  the  absence  of  proof  to  the  contrary, 
by  marked  lines,  monuments,  or  other  competent 
evidence,  the  lines  of  a  survey  will  be  presumed 
to  have  been  mn  and  the  comers  to  have  been 
established  as  retnmed,^  and  to  have  been  marked 


of  the  de«d,  considered  In  reference 
to  the  subject  matter  and  the  situa- 
tion of  the  parties.  Indicates  a  dif- 
ferent Intention,  this  may  he  suffi- 
cient to  overcome  the  presumption. 
Frost  V.  Jacobs,  204  Mass.  1,  SO  NB 
til. 

SO.  Jacksonville,  etc.,  R.  Co.  v. 
Loclcwood.  SS  Fla.  673,  16  S  327.  See 
also  supra  S  83. 

[a]  Vxemmptloa  retattalito.— The 
presumption  that  the  mention  of  a 
way  as  a  boundary  of  land  conveyed 
passes  title  to  the  middle  of  the  way, 
if  the  title  is  in  the  grantor,  is  not 
an  absolute  rule  of  law,  but  merely 
a  rebuttable  presumption.  Frost  v. 
JaCobs^04  Mass.  1,  90  NB  357. 

al.  Walls  V.  Cunningham,  123 
Wis.  846,  101  NW  696.  And  see 
Aupra  S  66. 

[a]  XasuAoiener  of  evUenoe  to 
reovt  presumption. — Mere  evidence 
of  the  conveyance  of  all  of  a  certain 
tract  of  land  on  a  specified  side  or 
bank  of  a  stream,  or  of  land  giving 
the  meander  line  of  the  stream  as  a 
boundary,  is  insufficient  to  rebut  the 

E resumption  that  the  owner  of  the 
ank  owns  the  bed  to  Its  thread. 
Walls  V.  Cunningham,  12S  Wis,  346, 
101  NW  696. 

as.  Beebe  v.  Sweeney,  (Tex.  Civ. 
■A.)  168  8W  235. 

83.  State  v.  Palacios,  (Tex.  Civ. 
A.)  ISO  8W  229. 

S4.  Van  Blarcom  v.  Kip,  26  N.  J, 
L.  861;  State  v.  Muncie  Pulp  Co.,  119 
Tenn.  47.  104  SW  487. 

as.  Lyons  v.  Dobbins.  26  La.  Ann. 
S80.  To  same  enect  Rtdoell  v.  Jack- 
son. 14  La.  Ann.  ISS. 

is.   Hamll  V.  Carr,  21  Oh.  St.  268. 

ST.  Okie  V.  Person,  2S  App.  (D. 
C.)  170. 

SB.  Jackson  v.  Sohoonmaker,  7 
Johns.  (N.  T.)  18. 

8S.    r^ncy  v.  Sugg,  19  N.  C.  61S. 

3D.  TallMt  V.  Copeland,  38  Ms. 
388. 

31.  Haberman  v.  Baker,  128  N.  T. 
263,  28  NB  370,  18  LRA  611. 

3S.  Bryan  v.  Beckley.  LItt  Sel. 
Cas.  (Ky.)  91,  12  AmD  276. 

33.  I%tteraon  v.  McCausland.  8 
BUnd  (Md.)  68. 

84.  UcClure  v.  Byne,  1  Bibb  (Kv.) 
66. 

38.  Harris  v.  Lewis,  156  Iowa  418, 
186  NW  674. 


se.   Hunt  V.  Barker,  27  Gal.  A. 

776.  151  P  166. 

37.  North  v.  Jones,  58  Ind.  A. ' 
203.  100  NB  84. 

38.  [a]  A  line  not  oaUed  for  in 
a  grant  may  be  presumed,  where 
there  Is  a  marked  corner  at  which 
said  line  might  terminate,  and  a  line 
agreeing  with  the  grant  extending 
from  such  comer.  Jordan  v.  Payne, 
Peck  (Tenn.)  819. 

39.  Carland  v.  Rowland,  8  Bibb 
(Ky.)  126;  Green  v.  Watson,  1  Bibb 
(Ky.)  106:  Washington  Co.  v.  Mat- 
teson,  11  R.  I.  650;  Kuechler  v.  Wil- 
son, 82  Tex.  688,  18  SW  817;  Polk 
County  V.  Stevens.  (Tex  Civ.  A.)  143 
STV  20 4 

[a]  Vnmmption  as  to  renovnl  of 
bearmg  tmes. — ^Where  the  fleld  notes 
of  a  county  school  land  survey  are 
complete  within  themselves,  and  con- 
tain no  Inconsistent  calls,  and  can 
be  Identified  by  course  and  distance 
from  Its  beginning  corner,  the  pre- 
sumption Is  that  bearing  trees 
called  for  have  been  removed  after 
the  lapse  of  fifty  years  or  more,  and 
that  a  call  for  an  unmarked  line  not 
found  was  by  mistake  of  the  sur- 
veyor who  supposed  that  the  line 
was,  or  ought  to  be,  there.  Polk 
County  V.  Stevens,  (Tex.  Civ.  A.)  148 
SW  204. 

40.  [a]  Wliere  the  trne  bovadary 
line  of  a  highway  la  in  oontroveny, 

there  ts  no  presumption  that  the  im- 
mediate line  over  which  the  ohaln 
was  carried  Is  the  center  of  the  high- 
way. Cloud  County  v.  Morgan,  7 
Kan.  A.  213,  62  P  896. 

41.  HofEman  v.  Port  Huron,  108 
Mich.  417,  60  NW  881:  Walker  v. 
Gamer,  268  Mo.  494.  167  SW  956. 

48.  nwmBQtlon  of  oometaMM  aa 
to  eomen  MrtaUMwa  by  foren- 
msnt  Me  supra  t  18. 

43.  Thatcher  v.  Matthews.  101  Tex. 
122,  105  aw  817;  Maddox  v.  Fenner, 
79  Tex.  279,  16  SW  287;  Boon  v. 
Hunter,  62  Tex.  682;  Francis  v.  Pat- 
terson,  (Tex.  Civ.  A.J  143  SW  678; 
Goodson  V.  B^txserald,  (Tex.  Civ.  A.) 
185  SW  696;  Weston  v.  Meeker, 
(Tex.  Civ.  A.)  109  SW  461;  Thomson 
V.  Sherwood.  21  U.  C.  Q.  B.  174. 

[a]  Survey  on  gxoand.«-tn  the  ab- 
sence of  proof  to  the  contrary,  direct 
or  circumstantial,  the  presumption  la 
that  the  surveyor-geneM  of  a  Mexi- 


can state  made  a  survey  on  the 
ground  of  a  grant  made  by  the  state. 
State  v.  Palacios,  (Tex.  Civ.  A.)  160 
SW  229. 

44.  Franklin  v.  Texas  Sav..  etc.. 
Assoc.,  (Tex.  Civ.  A.)  119  SW  1166. 

[a]  nns,  where  the  monuments 
which  marked  corners  of  the  original 
survey  are  lost  or  obliterated,  and 
their  original  location  cannot  be  es- 
tablished by  other  evidence,  and  the 
field  notes  returned  by  the  govern- 
ment surveyor  show  tnat  he  estab- 
lished an  interior  section  corner  on  a 
straight  line  between  the  exterior 
lines  of  the  township  and  determined 
its  location  by  courses  and  distances, 
the  notes  are  to  be  accepted  as  pre- 
sumptively correct,  and  can  be  over- 
come  only  by  clear  and  satisfactory 
evidence  l^at  the  corner  was  estab- 
lished at  a  point  other  than  as  thus 
described.  Resurrection  Ciold  Min. 
Co.  v.  Fortune  Gold  Min.  Co.,  129  Fed. 
668,  64  CCA  180;  Taylor  v.  Pomly,  11« 
Ala.  <21,  22  S  910.  67  AmSR  149; 
State  V.  Ball,  90  Nebr.  307.  133  NW 
412;  Hanson  v.  Red.  Rock  Tp..  4  S.  D. 
368.  57  NW  11;  Keystone  Mills  Co.  v. 
Peach  River  Lumber  Co.,  (Tex.  Civ. 
A.)  96  SW  64. 

45.  U.  S. — Harris  v.  Burchan,  11 
F.  Cas.  No.  1.617,  1  Wash.  C.  c.  191. 

Cal. — Merryman  v.  Klrby.  IS  Cal. 
A.  344,  109  P  635;  Brown  v.  Yarra- 
ham  Gold  Min.  Co.,  3  CaL  A.  474,  8« 
P  744. 

Ida. — Taylor  v.  Relslng.  13  Ida.  226. 
89  P  948 

Ind. — Ashe  V.  Lanham,  6  Ind.  434. 

Iowa. — Strait  v.  Cook.  46  Iowa  57. 

Ky.— Lewis  v.  Durham.  144  Ky.  704. 
139  SW  962;  Mercer  v.  Bate,  4  J.  J. 
Marsh.  834 ;  Carson  v.  Hanway,  3 
Bibb  160. 

Mo. — Pettis  County  v.  Reavls,  266 
Mo.  466.  165  SW  990:  Dolphin  v. 
Klann.  246  Mo.  47T,  161  SW  956:  Wat- 
son V.  Matson,  188  Mo.  A.  S9B,  166 
SW  828. 

Nebr. — Woods  v.  West,  40  Nebr. 
307,  68  NW  938;  Knoll  v.  Randolph, 
3  Nebr.  (Unoff.)  699,  92  NW  196,  3 
Nebr.  (TTnoft.)  603,  94  NW  964. 

N-  D. — Radford  v.  Johnson.  8  N.  D. 
182.  77  NW  go:. 

Pa.— Lehigh  Valley  Coal  Co.  v. 
Beaver  Lumoer  Co.,  208  Pa.  544.  63  A 
879;  Salmon  Creek  Lumber,  etc.,  Co. 
v.  Duaenbury.  110  Pa.  446,  1  A  686; 
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80  as  to  be  easily  identified."  Nevertheless,  the 
prasomption  is  rebuttable.^'  Unless  so  declared  by 
statntBi*"  a  survey  is  not  to  be  deemed  conclusive 
because  made  by  an  ofBcial  rarveyor."  Where  the 
boundaries  are  indefinite  and  uncertain,  if  they  are 
nm  out  and  marked  by  the  owner,  it  will  be  pre- 
Eunied,  aa,  against  himj  that  it  was  eonractly  done."** 
And  where  a  survey  is  illegal  in  a  mannor  which 
the  court  knows  of,  it  will  not  presume  that  it  is 
eorrect  in  those  particulars  as  to  which  it  is  not 

A.  lU.  109  P  6S6 


informed."^ 

306]  (4)  As  to  Agreement  between  Monn- 
ments,  Courses,  and  Distances.  In  the  absence  of 
evidence  to  the  contnu^,  the  presumption  is  that 
no  conflict  exists  between  courses,  distanees,  and 
monuments.  °' 

[$  307]  c.  AdmissibiUty— (1)  In  0«nenl^(a) 
Bide  Stated.  Boundaries  may  be  proved  by  every 
kind  of  evidence  admissible  to  establish  any  other 
controverted  fact." 


Packer  v.  Schrader  Mia.,  etc.,  Co.,  97 
Pa.  379;  Glaas  v.  Gilbert,  68  Fa.  266; 
Ontc  V.  Beates.  45  Pa.  496;  Bellas 
T.  Cleaver,  40  Pa.  260;  Ormsbr  v. 
Ihmsen,  34  Pa.  412;  Schnable  y. 
DoQKhty,  1  Fa.  892;  Norns  V.  Hamli> 
ton.1  Watts  91. 

5.  D. — Webster  v.  White,  8  S.  D. 
479.  66  NW  1145;  Hanson  v.  Reft 
Rock  Tp..  4  S.  D.  368,  67  NW  11; 
Arneson  v.  Spawn.  2  S.  D.  269,  49  NW 
1066,  39  AmSR  783. 

Tenn. — -White  v.  Hembree,  1  Overt. 
523. 

Tex. — Worthlnarton  v.  Baughman, 
84  Tex.  480,  19  SW  770;  Cox  v.  Hous- 
ton, etc.,  R.  Co..  68  Tex.  226,  4  SW 
4S5;  Marshall  v.  Crawford,  Z  Tex. 
Unrep.  Cas.  477;  Ooodson  v.  Fltz- 
jerald.  (Civ.  A->  136  SW  696:  Byrd 
T.  LaoKbeln,  (Civ.  A.)  136  SW  206; 
Steusofi  V.  Jackson,  40  Tex.  Civ.  A. 
328.  89  SW  446;  Stanus  v.  Smith,  8 
Tex.  ClT.  A.  686,  SO  SW  262. 

Vt— Beach  V.  Fay,  46  Vt  837. 

Wash. — Qreer  v.  Squires.  9  Wash. 
163,  37  P  645. 

[a]  Xduiitsaow  of  nlet  mooiui 

inrrsy. — (1 )  The  presumption  tbat 
comers  have  been  established  at  the 
places  Indicated  by  the  field  notes 
relates  to  the  field  notes  of  the  oon- 
troUInr  survey,  and  has  no  appHca- 
tkm  where  the  question  Is,  What  was 
the  comer  of  a  lot  as  established  by 
an  ordinary  survey?  and  where  the 
Held  notes  in  evidence  are  those  of  a 
second  aurvey  by  another  surveyor; 
but  the  only  prosnmptlon  as  to  such 
field  nl>tes  Is  that  what  Is  recited 
la  them  Is  prima  facie  correct. 
Leland  v.  Bourne,  41  Utah  126.  126 
P  662.  (2)  Even  If  from  the  recital 
of  the  field  notes  of  a  second  aurvey 
that  certain  monuments  were  found, 
one  at  the  Intersection  of  certain 
Btreets,  and  one  at  a  certain  corner 
of  a  certain  lot,  an  inference  may  be 
deduced  that  the  monuments  were 
placed  there  by  some  one  in  author- 
ity, and  that  the  field  notes  of  the 
original  survey.  If  found,  would  show 
that  the  monuments  were  where  they 
were  placed,  the  Inference  1b  weaker 
than  is. the  presumption  founded  on 
fl«ld  notes  of  the  original  survey, 
and  80  requires  less  to  overcome  ft. 
Uland  V.  Bourne,  41  Utah  126,  126 
P  862. 

[b]  Where  Itoth  parties  Olalm  by 
Uui  ana  oomers  marked  on  the 
ftOBBd,  the  presumption  of  correct- 
ness has  no  application.  Keller  v. 
Ot-er,  136  Pa.  1,  20  A  26  (where  It 
vaa  held  that  In  such  a  case  the  rule 
that  after  the  lapse  of  twenty-one 
Tears  there  Is  a  presumption  that  a 
Bur%*ey  was  actually  made  as  re- 
turned and  located  was  not  appli- 
cable). 

^c]  VnmHpthm  of  neMraiBr>— 
where  the  law  requires  a  survey  to 
be  recorded  within  three  months 
after  It  is  made,  it  will  be  presumed 
to  be  of  record  after  that  .time,  and 
a  call  for  it  in  another  entry  will 
render  the  description  in  the  certifi- 
cate a  part  of  the  description  In  the 
adjointng  entry.  Carson  v.  Hanway, 
I  Bibb  (ky.)  160. 

[d}  3Ieriaian  osed^In  Washing- 
ton It  has  been  held  that,  in  the  ab- 
sence of  proof  to  the  contrary.  It  will 
be  presumed  that  courses  have  been 
run  according  to  the  true  meridian. 
Clark  v.  Tacoroa  Bldg.,  etc..  Assoc., 
1  Wash.  208,  26  P  263;  Reed  v. 
Tacema  Bldg.,  etc..  Assoc.,  2  Wash. 
l».  26  P  262,  26  AmSR  861. 

6S.  Merryroan  v.  Klrhy.  18  Cal. 
t9  r.  J,-181 


*  Thatcher  v.  Ifat- 

thews,  101  Tex,  122,  106  SW  317. 

[a]  Ttans,  It  will  be  presumed  that 
the  county  surveyor,  when  be  desig- 
nates a  corner  of  a  survey  as  being 
at  a  stake,  actually  placed  one  at  the 
point  indicated.  In  compliance  with 
Rev.  St.  (1862)  o  102  fi  3  subs  2,  re- 
quiring the  county  surveyor.  In  lo- 
cating and  surveying  entries,  to 
bound  them  by  plainly  marked  trees, 
atones,  or  stakes.  Morgan  v.  Renfro. 
124  Ky.  814,  99  SW  311,  30  Kyl^  533. 

[b]  Presuuqrtions  applicable  to  un- 
marked ffovsrament  subtttvlsloas^ 
Where  no  figures  were  marked  on  a 
government  plat,  indicating  the  quan- 
tity of  land  In  certain  subdivisions  of 
the  section,  nor  the  dimensions  of 
other  subdivisions,  it  will  be  pre- 
sumed that  the  unmarked  subdi- 
visions were  of  the  standard  dimen- 
sions adopted  by  the  United  States  In 
the  survey  of  puhUc  lands.  Maylahn 
V.  Hanelt,  184  Wis.  461,  114  NW  J.02. 

47.  Pettis  County  v.  Reavts,  2BG 
Ho.  466,  166  SW  990. 

48.  U.  8.— Oreer  v.  Meses,  24  How. 
268,  16  L.  ed.  661. 

Ala. — Bllllngsley  v.  Bates,  SO  Ala. 
376,  68  AmD  126;  Noltn  v.  Parmer,  31 
Ala.  66;  Hinge  v.  Smith,  I  Ala.  416. 

Cal.— Oallagher  v.  Slley,  49  Cal. 
473. 

Fla.— Miller  v.  White,  S3  Fla^  801. 
i  S  614;  atddon  v.  Hodnett.  82  Fla. 
442. 

Ind.-— Sinn  v.  King,  131  Ind.  183.  31 
NE  48;  Russell  v.  Senior,  118  Ind. 
620,  21  NE  292;  Waltman  v.  Rund, 
109  Ind.  866,  10  NK  117;  Hunter  v. 
ISlchel,  100  Ind.  468:  Grover  v.  Pad- 
dock, 84  Ind.  244.  ComiMire  Spacy  v. 
Svans,  152  Ind.  431,  52  NB  6061  Wil- 
liams V.  Atkinson,  152  Ind.  98,  62  NB 
603  (where  no  reference  la  made  to 
any  statute  to  this  efTect). 

La.— Wells  V.  C^aldWell.  23  La.  Ann. 
607;  Lawrence  v.  Burrls,  13  La.  Ann. 
611. 

Miss.— May  v.  Baskln,  20  MUs.  428. 

Mo. — Granby  Mln.,  etc.,  Co.  V. 
Davia,  166  Mo.  422,  67  BW  126. 

Mont.— Nelll  v.  Jordan.  16  MonL 
47,  38  P  328. 

[a]  Bffeot  of  lapse  of  tlme^In 
Pennsylvania,  after  a  survey  has 
been  returned  more  than  twenty-one 
years,  the  presumption  that  It  has 
been.  legally  made  Is  conclusive  and 
cannot  oe  contradicted.  Ormsby  v. 
Ihmsen,  34  Pa.  462.  Compare  Salmon 
Creek  Lumber,  etc.,  Co.  v.  Dusen- 
bury.  110  Pa.  446,  1  A  636  fholdlng 
that  after  twentsr-ona  years  the  pre- 
sumption arises  that  the  lines  of  a 
chamber  survey  were  run  as  de- 
scribed In  the  ofllclal  draft,  but  tbat 
this  ii  merely  a  presumption  and  wlU 
not  of  Itself  control  the  actual  calls 
of  the  survey). 

4S.  U.  S. — Conn.  v.  Penn..  6  F.  Cas. 
No.  3,104,  Pet.  C.  C.  496  [rev  on  other 
grounds  6  Wheat.  424.  6  L.  ed.  126]. 

Ark.- Smith  v.  Leach,  44  Ark.  287. 

Iowa. — Strait  v.  Cook,  46  lotra  57. 

Ky. — Mercer  v.  Bate,  4  J.  J.  Marsh. 
334;  Hefflngton  v.  White,  1  Bibb  115. 

N.  C. — Addlngton  v.  Jones,  52  N. 
C.  682. 

Tex. — Bass  v.  Mitchell.  22  Tex.  286. 

See  also  Schwab  v.  Stoneback.  49 
Kan.  607,  31  P  142  (where  the  survey 
was  held  Inconclusive  because  the 
provisions  of  the  statute,  Gen.  St. 
[1889}  par  1836.  had  not  been  strictly 
complied  with). 

[a]  Bow  presmptioii  overeome^— 
This  presumption  could  be  overcome 
only  by  showing  that  the  return  of 
the  surveyor  was  a  mistake  or  will- 


fully false,  and  that  they  had  been 
located  elsewhere  by  monuments  on 
the  ground;  no  mere  negative  evi- 
dence that  marks  cannot  now  be 
found  to  correspond  with  the  return 
y'y,  overcome  the  presumpUon. 
Lehigh  Valley  Coal  Co.  v.  Beaver 
Lumber  Co..  268  Pa.  644,  63  A  379. 
«  ^Cunningham  v.  Roberson,  1 
Swan  (Tenn.)  138. 

lei^SW^SlS***"  ^' 

Richmond,  etc.,  R. 
Co.,  109  Va.  367,  63  SE  999/ 

^Vi  S.— Hedrlck  v.  Hughes,  16 
Wall.  128,  21  L.  ed.  62. 

Ala. — MIddlebrooks  v.  Sanders.  180 
Ala.  407,  61  S  898. 

Conn.— Luce  v.  NlanUo  Menhaden 
Oil,  etc.,  Co.,  86  Conn.  147,  84  A  621; 
Harris  v.  AnsonU,  78  Oonn.  859,  47 
A  672. 

Kan. — Nelson's  App.,  88  Kan.  219, 
128  P  376;  Bain  v.  Peyton,  86  Kan. 
376,  102  P  261. 

Ky. — Smith  v.  Nowells,  2  Lltt.  169; 
Smith  V.  Prewlt,  2  A.  K.  Marsh.  166. 

Me. — Chapman  v.  Twltchell,  37  Me. 
69,  68  AmD  773. 

Md. — Budd  V.  Brooke,  3  Gill  198.  43 
AmD  321;  Helen  v.  Smith,  4  Harr.  & 
M.  389. 

Mich. — ^Hoffman  v.  Harrington,  44 
Mich.  183,  6  KW  226;  Twogm^  v. 
Hoyt.  42  Mich.  609,  4  NW  44S. 

Mo.— Fexler  v.  GlbsoD,  188  Mo.  A. 
386,  166  SW  1096. 

Nebr. — Morrison  v.  Neff,  18  Nebr. 
133,  24  NW  666. 

_  N.  H.— Andrews  v.  Todd,  60  N.  H. 
666-  Gibson  v.  Poor,  21  N.  H.  440,  63 
AmD  216. 

N.  J.— Opdyke  v.  Stephens,  28  N. 
J.  L.  83. 

N.  C. — Wilson  Lumber,  etc.,  Co.  V. 
Hutton,  162  N,  C.  637,  68  SB  2. 

N.  D. — Radford  v.  Johnson,  8  N. 
D.  182,  77  NW  601. 

Oh.— Lloyd  V.  Giddinga,  Wright  694. 

Or. — MoDowell  v.  Carothers.  76  Or. 
126,  131,  146  P  800-  [clt  Cyc]. 

B.  I.— OrUIs  V.  New  Tork.  etc.  R. 
CO:,  90  A  721. 

Tex.— Bdwards  v.  Smith,  71  Tex. 
166,  9  SW  77;  BarUett  v.  HubM-t.  31 
Tex.  8. 

Vt.— Bristol  Mte.  Co.  V.  Palmer. 
82  Vt  488,  74  A  76. 

Va. — Honaker  v.  Shrader,  116  Va. 
318,  79  SB  8ftL 

Wis.— Lego  V.  Medley,  78  Wis.  211, 
48  NW  376,  24  AmSR  706. 

Bng. — Brlsco  v.  Lonnax,  8  A.  ft  E 
198,  ^6  BCL  661,  112  Reprint  812; 
New(Mtle  V.  Broxtowe,  4  B.  ft  Ad. 
273.  24  BCL  126,  110  Reprint  468: 
Plaxton  V.  Dare,  10  B.  ft  C.  17,  21 
BCL  18,  109  Reprint  367;  Water- 
park  V.  Fennell,  7  H.  L  Cas.  660, 
11  Reprint  259. 

See  also  Lilly  v.  KItzmlller,  1 
Teates  (Pa.)  28  (where  It  was  held 
that  evidence  of  an  Independent  fact, 
not  bearing  on  the  question  of 
boundary,  was  inadmissible);  Urkjst 
v.  Corgell,  6  Watts  ft  8.  (Pa.)  60 
(discussing  the  admissibility  of  cer- 
tain evidence). 

[a]  Admlasioss  of  a  third  person 
are  receivable  in  evidence  as  to 
boundaries  against  a  party  who  has 
expressly  referred  another  to  him 
for  Information  in  regard  to  an  un- 
certain or  disputed  Ikct.  Chapman 
v.  Twltchell,  37  Me.  69,  68  AmD  773. 

[b]  AOdavlts  may  be  read  to  es- 
tablish boundaries.  See  Affidavits 
I  139. 

[c]  Varol  evldsaoe 
held  admissible  to  sh' 
tentlon  of  JJie .  partjei 
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[i  308]  (b)  Hearsay^ — ml  In  OennaL  Hearsay 
evidence  as  to  boundaries  is  admissible  where  there 
has  been  so  great  a  lapse  of  time  u  to  Tender  it 
difficult  to  prove  the  original  bonnda^  lines  by  the 
existence  of  the  x^imitive  landmarks."  The  reason 
for  the  ezeepfion  is  based  on  a  necessi^  for  the 
protection  of  the  rights  of  private  parties."*  And  the 
rule  ceases  when  the  reason  ceases.  Hearsay  evi- 
dence is  not  admissible  when  the  eontrolltiw  monn- 
meata  exist  and  the  lines  described  in  the  field  notes 
of  an  original  government  survey  are  susceptible  of 
exact  determination  by  ind^wndent  surveys."' 

309]  bb.  Declarations  of  Deceased  Surveyors. 


The  deelarati<»u  of  the  surveyor  who  located  the 
land  or  of  one  who  assisted  him  in  making  the  origi- 
nal survey,  deceased  at  the  time  of  tiial,  are  ad- 
missible to  prove  the  lines  and  eomm  actual^  mn 
and  established^  but  not  to  fix  the  locality  of  the 
survey."  Such  a  declaration,  it  seems,  may  be 
exprrased  in  the  field  notes,  even  though  a  junior 
surrey."*  But  such  a  declaration,  to  have  any 
weight  or  effect  as  evidence  in  any  case,  must  pos- 
sess the  elements  of  certainty."* 

[i  3101  CO.  Bopntatirai  or  Tnditio]i^(M)  State- 
meat  of  Bale.  Although  in  England  and  a  few  of 
the  United  States  the  admissibility  of  evidence  of 


ley.  79  Wis.  211.  48  NW  876,  24 
AmSR  706.  (2)  But  It  haa  been  held 
that  ft  Is  only  In  ease  the  descrip- 
tion In  a  conveyance  is  ambiguous 
or  doubtful  that  parol  evidence  of 
practical  construction  given  by  the 
parties,  by  acts  of  occupancy,  rec- 
ognition of  monuments  or  rtound- 
artes,  or  otherwise,  Is  admissible  in 
aid  of  the  interpretation.  CIssel  v. 
Rapier.  11  Ky.  Op.  558. 

[d]  ynmf  xeoora  •rtassos  Is 
•liown  to  b*  lost  or  aesttojreO.  other 
evidence  Is  admissible  to  prove  the 
location  of  the  land  tn  controversy. 
Hedrlck  v.  Hujrhes,  16  Wall.  (U.  S.) 
123,  21  Lu  ed.  SZ. 

[e]  WlMTo  ao  nurvaj  haa  iMut 
mad*  vsrraaat  to  atatata.  other  evi- 
dence may  be  produced  to  establish 
the  disputed  Ifne.  Bain  v.  Peyton, 
80  Kan.  376,  102  P  251. 

If]  Ifaanw  of  nwkliur  aarver. — 
In  a  suit  to  determine  uie  comers 
apd  lines  of  a  sovemment  survey, 
in  which  issue  is  whether  either  of 
two  different  surveys  conforms'  to 
the  sovernment's,  and  whether  par- 
ties entered  according  to  'one  of 
them,  any  evidence  as  to  the  cor- 
rectnesB  of  the  aurveya,  the  manner 
in  which  made,  and  the  circum- 
stances under  which  the  parties  en- 
tered is  admissible.  Humphrer  v. 
Whitney,  17  Ida.  14,  103  P  389. 

[g]  OorreaiMnaMie*  leadlsff  «p  to 
eoaverano*^— where  the  description 
of  the  property  conveyed  la  ambig- 
uous and  contradictory  the  corre- 
spondence leading  up  to  the  con- 
veyance and  the  cirenmstancea  at- 
tending It  are  admissible  to  show 
what  land  conveyed  was.  Bartlet  v. 
Delaney,  27  Ont  L.  694. 

[hi  A  Mad  f«dar  of  a  town  board 
In  laying  out  a  cartway  la  no  evi- 
dence of  the  boundary  line  between 

yartles  beyond  Its  limits.  March  t. 
ellnek,  121  Minn.  488,  141  NW  788. 
[1]  m  Onebeo,  in  an  action  en 
homage,  each  party  la  at  the  same 
time  plaintiff  and  defendant,  and 
each  of  them,  even  if  there  is  no 
contest,  has  a  right  to  have  wit- 
nesses examined  and  documents  pro- 
duced to  establish  thetr  respective 
claims  as  to  possession.  Julllet  v. 
Leroux.  22  Que.  Q.  B.  246.  ■ 

54.  BMlarattons  of  deeeaaed  pens 
soiia  see  Evidence  [H  Cyc  12361.  _ 

55.  U.  S. — Boardman  v.  Reed,  9 
Pet.  '828,  S  L.  ed.  415;  Mima  Queen 
V.  Hepburn,  7  Cranch  290,  8  L.  ed. 
348:  Conn  v.  Penn,  6  F.  Cas.  No. 
3.104,  Pet.  C.  C.  496  [rev  on  other 
grounds  5  Wheat.  424,  6  L.  ed.  126], 

Ala. — TMng  v.  Cummlnga,  166  Ala. 
677.  47  8  109. 

Conn. — Kinney  v.  Pamsworth.  17 
Conn.  366;  Wooster  v.  Butler,  IS 
Conn.  309;  Hlgley  v.  Bidwell.  9  Conn. 
447. 

Fla. — Daggett  v.  WUley,  8  Fla. 
482. 

Ga.— Riley  v.  Qrlffln,  16  Ga.  141. 
60  AmD  726. 

111.— Hudson  V.  Glos,  249  III.  82,  94 
NE  112;  Holbrook  v.  Deho,  99  111. 

372. 

Ind. — Wlngler  v.  Simpson,  93  Ind. 
291. 

Ky.— Thurman  v.  Leach,  116  SW 
300:  Cherry  v.  Boyd,  Litt.  Sel.  Cas. 
7  (where  hearsay  evidence  was  held 
admissible  only  where  it  amounts  to 
common  tradition). 


Md.— Cadwalader  v.  Price,  111  Md. 
310,  317.  73  A  273.  134  Am6R  603. 
19  AnnCas  647  [quot  Cyc]:  Scott  v. 
Ollabaugh.  3  Harr.  &  M.  (Md.)  611; 
Long  v.  Pellett.  1  Harr.  &  U.  (Md.) 
631. 

Mass. — Daggett  v.  Shaw,  5  Mete. 
323.  But  see  Boston  Water  Power 
Co.  V.  Hanlon,  132  Mass.  483;  Hall 
V.  Mayo.  97  Mass.  416  (which  held 
contra   as    to    private  boundaries). 

Mo. — Maysvllle  v.  Truex,  235  Mo. 
61-9,  139  gW  390;  -St.  Louis  Public 
Schools  V.  Rlsley,  40  Mo.  366. 

N.  H.— Gibson  v.  Poor.  21  N.  H. 
440,  63  AmD  216;  Smith  v.  Powers, 
15  N.  H.  546;  Lawrence  v.  Haynes. 

5  N.  H.  33.  20  AmD  564. 

N.  C— Hemphill  v.  Hemphill.  138 
N.  C.  604.  61  SB  42. 

Pa. — Nienrwin    v.    Ward,    1  Watts 

6  3.  SS;  Hamilton  v.  Menor.  2  Serg. 
&  R.  70. 

S.  C. — Spear  v.  Coate,  14  S.  C.  L. 
227,  16  AmD  627. 

Vt— Wood  v.  Wlllard,  87  Vt.  377, 
86  AmD  716. 

Wash. — Inmon  v.  Pearson,  4  7 
Wash.  #02.  92  P  279.  Compare 
dictum  In  Vandersllce  v.  Hanks. 
3  Cal.  27  (where  It  was  said  that 
hearsay  evidence  In  regard  to  bound- 
aries of  parishes  or  towns  is  received 
only  where  such  boundary  Is  of  re- 
mote antiquity,  and  It  Is  doubtful  If 
It  should  ever  be  received  to  affect 
a  private  right). 

[a]  Acta  of  |at*M*teA  nattlea  <1) 
contemporaneous  with  the  alleged 
existence  of  the  monuments  as  tend- 
ing to  prove  their  existence  are  also 
admissible.  Wlngler  v.  Simpson.  93 
Ind.  201.  (2>  Thua  the  acta  of  the 
flrat  aettlera  of  an  ancient  town  In 
building  their  Improvements  on  cer- 
tain street, linea  are  admissible  to 
show  the  lo<:aUon  of  the  boundaries 
of  the  Btreeta.  Ifayaville  v.  Truex, 
286  UO.  619.  189  SW  190:  St  Loula 
Public  Schools  V.  Rlsley.  40  Mo.  366; 
1  Greenleaf  Sv.  (16th  ed)  p  222. 
223.  (3)  And  In  an  action  to  recover 
the  penalty  imposed  by  Code  (1896) 
f  4»7.  for  the  wlimil  cutting  of 
trees  on  the  land  of  another,  it  la 
competent  for  defendant  to  show 
that  pta.lntltt'a  pradecesaora  in  title 
re<iognised  and  accepted  a  certain 
surveyed  boundary  between  the  par- 
ties, according  to  which  the  trees  cut 
stood  on  defendant's  land.  Long  v. 
Cummlngs,  166  Ala.  677,  47  8  109. 

[b]  CMlMUto'  of  parto^  whoa* 
■taCsuMiit  is  toawMI  to. — To  estab- 
lish the  location  of  a  line  running 
to  "Shingle  Branch."  testimony  of 
a  witness  that  he  had  heard  a  cer- 
tain t>rong  of  a  creek  called  "Shingle 
Branch"  was  admissible,  although 
the  credibility  of  the  person  making 
the  statement  to  the  witness  was  not 
shown.  McNeely  v.  Laxton,  149  N. 
C.  327.  63  SE  278. 

[c1  In  Horth  OaroUna  the  rule 
admitting  hearsay  to  prove  the 
boundaries  of  land  is  confined  to 
declarations  of  deceased  persons. 
Gervin  v.  Meredith,  4  K.  C.  439. 

56.  Spencer  v.  Clarke,  16  Cal.  A. 
612,  116  P  248. 

67.  Spencer  v.  Clarke.  16  Cal.  A. 
512.  116  P  248. 

58.  U.  S. — Clement  v.  Packer,  126 
IT.  S.  809,  8  set  907,  31  U  ed.  721. 
But  see  BlUcott  v.  Pearl,  8  F.  Cas. 
No.  4.386.  1  McLean  206  [aff  10  Pet. 


412,  9  L.  ed.  476]  (  discussing  and 
deflning  the  limits  of  the  rule). 

Cal. — Morton  v.  Folger.  16  Cml. 
276. 

Md. — Snavely  v.  McPherson,  S 
Harr.  &  J.  160.  See  also  Stoddert  v. 
Manning,  2  Harr.  &  G.  147. 

Mo. — 'Evans  v.  Greene,  21  Mo.  170. 

N.  H.— Adams  v.  Blodgett.  47  N. 
H.  219,  90  AmD  669;  Wallace  v. 
Goodall,  18  N.  H.  439. 

Pa. — Kramer  v.  Goodlander,  98  Pa. 
366;  BIrm  1  ngham  v.  Anderson,  4  0 
Pa.  606;  Bender  v.  Pltxer.  27  Pa.  333; 
Caufman  v.  Cedar  Spring  Presb. 
Cong.,  6  Binn.  69. 

S.  C— Blythe  v.  Sutherland.  14 
S.  C.  L.  268;  Spear  v.  Coate.  14  S. 
C.  L.  227,  16  AmD  627.  See  also 
Lynn  v.  Thomson,  17  S.  C.  12> 
(which  confines  the  admlsatblUty  to 
lateral  boundaries,  so  as  to  exclude 
the  admission  of  declarations  as 
to  the  height  of  a  mllldamj. 

Va. — Smith  V.  Chapman,  10  Oratt. 
(61  Va.)  446:  Overton  v.  Davtsaon, 
1  Gratt.  (42  Va.)  211.  42  AmD  E44. 
See  also  Pry  v.  Stowers,  92  Va.  13, 
22  SE  600. 

See  McNeil  v.  Dixon,  1  A.  K. 
Marsh.  (Ky.)  866,  10  AmD  740  (di»* 
cussing  the  rule). 

[a]  The  dao^uMlons  laast  kava 
been  auMU  on  tks  gronad  at  the  time 
of  the  original  survey.  Russell  v. 
Hunnioutt,  70  Tex.  667,  8  SW  600; 
Weldw  V.  Hunt,  84  Tak.  44;  Clay 
County  Land,  etc.,  Co.  v.  Hontacna 
County,  8  Tex.  Civ.  A.  B7S,  2sSw 
704:  At»le  T.  Young,  (Tex.  Civ.  A.) 
26  SW  798:  Cottlnin|ain  T.  Seward, 
(Tex  Civ.  A.)  SS  8W  797.  See  also 
DanlelB  v.  FttShugAi.  1&  Tex..  CIV.  A. 
800,  8S  SW  18. 

[b]  nsnlaiatlnns  oostradlotlaff 
ranunb--Tha  daolaratlons  of  a  aur* 
veyor  which  contradict  his  ofllclal 
return  are  net  admissible-  in  stI^ 
dence.  Bar^ay  ~v. .  Howell,  6  Pet. 
(U.  S.)  498,  8  U  ad.  677.  Sea  also 
Overton  v.  Davlsson,-  1  Gmtt.  (41 
Va.)  811.  48  Aml>  644  < where  the 
rule  la  discussed). 

[c]  nsolaiatloBa  ea  issasvay.  — In 
Pennsylvania  the  declarations  of  a 
deeeasad  surveyor  on  a  reaurv'ey,  aa 
to  his  location  of  land  warrants 
twenty-one  years  Iwfore  and  the 
identity  of  the  boundaries  of  the 
original  and  the  reanrvey.  are  ad- 
missible. Clement  v.  Packer.  125 
U.  S.  809.  8  set  907.  81  L.  ed.  7S1. 

[di  Ssposttloa  as  deelarattoA. — 
The  oepoBliion  of  a  deceased  survey- 
or who  surveyed  the  land  and  made 
a  map  thereof,  which  deposition  was 
taken  in  another  action  and  con- 
tained the  surveyor's  declarations  as 
to  the  boundaries  of  the  land,  was 
held  to  be  admissible  In  evidence. 
Morton  v.  Polger,  16  Cal.  276.  See 
also  McNeil  v.  Dixon,  1  A.  K.  Marah. 
(Ky.)  366,  10  AmD  740  (recognising 
this  rule). 

69.  Keystone  HIU  Co.  T.  Peach 
River  Lumber  Co.,  (Tex.  Civ.  A.) 
96  SW  64. 

eo.  Keystone  Mill  Co.  v.  Peach 
River  Lumber  Co.,  (Tex.  Civ.  A.) 
96  SW  64  (holding  that  the  state- 
ment of  a  surveyor  which  declares 
^at  an  object  was  found  by  him  at 
one  place  and  also  at  another  place 
is  without  any  value  as  testimony, 
being  in  itself  ambiguous  and  equiv- 
ocal). 
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reputation  or  tradition  to  prove  a  jnnTate  boundary 
is  limited  to  eases  where  it  is  shown  that  such 
boundary  is  coincident  with  a  public  or  quasi  pubUo 
one,*'  in  most  jurisdictions  of  the  United  States 
reputation  or  tradition  is  veiy  generally;  held  to  be 
admissible  in  cTtdenee  to  prove  an  uieient  bound- 
ary, whether  public  or  private.*'  And  it  has  further 
been  held  that,  where  there  lias  been  evidence 
offered  of  general  reputation  BufBciently  remote  as 
to  the  location  of  a  given  line  or  corner,  evidence  of 
the  reputation  existent  at  a  subsequent  period  and 
otherwise  receivable  may  be  received  in  evidence 


by  way  of  eorroboration.*"  Much  latitude,  It  has 
been  said,  must  be  allowed  in  the  proof  of  ancient 
boundaries."  The  theory  on  which  such  evidence 
is  admissible  in  the  settlement  of  private  boundariea 
is  ' '  that  the  boundary  of  a  patent  may  be,  and  fre- 
quently is,  the  boundary  also  of  other  patents  and 
conveyances^  and,  as  it  affects  many  persons  by  its 
establishment  and  maintenance,  the  question  be- 
comes one  of  quasi  public  concern.""  "It  is 
also  rested  in  part  upon  the  idea  that  it  is  the  best 
evidence  obtainable  on  the  subject,  from  the  nature 
of  the  case,  which  is  one  of  the  exceptions  that 


SI.  Ue. — Chapman  v.  Twltchell, 
n  3Ce.  69,  68  AmD  773. 

Mass. — Boston  Water  Power  Co. 
T.  Hanlon,  132  Maas.  483;  Hall  v. 
Mayo,  97  Jiass.  416. 

Mo. — St.  LK>ulfl  Public  SOhoola  V. 
Risley,  40  Mo.  356. 

N.  J. — Curtis  V.  Aaronson,  49  N. 
J.  L.  88.  7  A  886.  60  AmR  684.  See 
also  Runk  v.  Ten  Eyck.  24  N.  J.  L. 
7S6. 

Bnr. — Thomaa  v.  Jenkins,  6  A. 
A  E.  525,  33  ECL.  286,  112  Reprint 
SOI.  To  same  effect  I>unraven  v. 
Llewellyn.  16  Q.  B.  791.  69  ECl^  791. 
117  Reprint  657,  11  ERC  419.  See 
also  BVans  v.  Rees.  10  A.  &  B.  ISl, 
17  BCL  101,  113  Reprint  58;  Reg.  v. 
Bedfordshire,  4  R  &  B.  635,  82  BCL. 
i35.  119  Reprint  19S.  11  BRC  427: 
Weeks  v.  Sparks.  1  H.  *  S.  679,  lOS 
Reprint  268. 

63.  U.  S. — Ayers  v.  .Watson,  187 
U.  S.  584.  11  set  201,  84  L.  ed.  803: 
Clement  v.  Packer,  125  U.  S.  309.  8 
set  907.  31  L.  ed.  721;  Shutte  v. 
Thompson,  16  Wall.  161.  21  L.  ed. 
II!:  Morris  v.  Harmer,  7  Pet.  554, 

8  L.  ed.  781:  Boardman  r.  Reed. 
6  Pet.  828,  8  U  ed.  415:  Nelson  v. 
Hall.  17  F.  Caa.  No.  10.107.  1  McL.ean 
SIS:  BlUcolt  V.  Pearl,  8  T.  Cas.  No. 
4,386,  1  McLean  206  [aff  10  Pet  412, 

9  L.  ed.  476]. 

Ala.— Russell  v.  Robinson,  163  Ala. 
«7.  44  S  1040:  Shook  v.  Pate.  60 
Ala.  91:  Morgan  v.  Mobile,  49  Ala. 
Hi.  See  also  Doe  V.  Mobile.  8 
Ala.  279. 

Ark.— r>e  Loney  v.  State,  88  Ark. 
211.  115  SW  ISS. 

Cal. — Muller  v.  Southern  Pac. 
Branch  R.  Co.,  83  Cal.  240,  23  p 
2fiS:  Lay  v.  Neville.  26  Cal.  545. 

Conn. — Kinney  v.  Parnsworth,  17 
Conn.  365;  Wooster  V.  Butler,  IS 
Conn.  509. 

111.— Mullaney  t.  Duffr,  145  111. 
659,  33  NE  750;  Holbrook  v.  Debo, 
■)  III.  372. 

Iowa. — Kltnkner  t.  Schmidt,  114 
Iowa  696.  87  NW  661. 

Kan. — Stetson  v.  Freeman,  85  Kan. 
613,  11  P  431. 

Ky.— Scott  V.  Alpine  Coal  Co..  122 
8W  202:  ThurmMi  v.  L^ch.  116  SW 
100-  Phillips  V.  Stewart,  97  SW  6. 
21  KyL  1199;  Kentucky  l^and.  etc^ 
Co.  V.  Cnibtree.  118  Ky.  922.  70  SVf 
11,  24  Kylt  743;  Smith  v.  Shackle- 
ford,  9  Dana  4S2;  Beaty  v.  Hudson. 
9  Dana  322:  Cherry  v.  Boyd.  LItt. 
Sel.  Cas.  7:  Smith  v.  Nowells.  2  Lftt. 
169;  Smith  v.  Prewit,  2  A.  K.  Harsh. 
155;  Brooks  v.   Frlsby.   9   Ky.  Op. 

lia. — iMomte  v.  8mart,'19  T^i.  484. 

Hd.— Peters  V.  TIlKhman,  111  Md. 
117.  239.  73  A  728  fcTt  C^c];  Howell 
T.  Tllden.  1  HaiT.  &  M.  84. 

Hinn. — Thocn  v.  Roche.  67  Minn. 
116.  68  NW  686,  47  AmSR  WO. 

Hte&— Nixon  V.  Porter,  14  Miss. 
197.  IS  AmD  408. 

N.  H.— £tate  V.  Tale  Mills.  63  N. 
H.  4;  Wendell  v.  Abbott.  46  N.  H. 
149. 

N.  J. — Towusend  v.  Johnson.  S  N, 
J.  L.  279. 

N.  7.— RatcUffe  v.  Gray,  4  Abb. 
Dec.  4,  3  Keyes  610.  3  IVanscr.  A. 
UT;  Jones  v.  Smith.  3  Hun  351,  6 
Thomos.  A  C.  490. 

N.  C. — Threadgrlll  v.  Wadeaboro,  87 
BE  621;  fcrrd  V.  Carolina  Spruce 
Co.,  ft7  SE  ?41;  Corpenlnp  v.  Westall. 
.161  N.  C.  684.  83  SE  763;  Sullivan 
V.  Blount,  18S  N.  p.  7,  80  &K  892; 


Ricks  V.  Woodlard,  169  N.  C.  647.  74 
SB  786;  La  Rooue  v.  Kennedy,  166 
N.  C.  360,  72  SB  464;  Shaffer  v. 
Gaynor.  117  N.  C.  16.  23  SB  164; 
Murray  v.  .Spencer,  88  N.  C.  357; 
Mendenhall  v.  Caasells,  20  N.  C.  36; 
Sasser  v.  Herrlnv,  14  N.  C.  800;  Den 
V.  Southard.  8  R  C.  46. 

Or. — Qodttard  V.  Parker.  10  Or. 
102. 

Pa. — Kramer  v.  Goodlander,  98  Pa. 
363. 

Tenn. — McCloud  v.  Mynatt.  2 
Coldw.  163. 

Ter.— Clark  v.  Hills,  67  Tex.  141. 
2  SW  866;  Stroud  v.  Springfield,  28 
Tex.  649;  Thacker  v.  Wilson,  (Civ. 
A.)  128  8W  988;  Ooodson  v.  Ftts- 
fferald.  40  Tex.  Civ.  A.  <1».  90  BW 
198. 

Va. — Douclas  Land  Co.  v.  T.  W. 
Thayer  Co..  107  Va.  292.  68  8G  1101; 
Cllne  T.  Catron,  82  Oratt.  (63  V4.) 
37S:  Harrlman.  V.  Brown,  8  Leigh  r36 
Va.)  697;  Ralston  v.  Miller.  8  Rand. 
(24  Va.)  44.  15  AmD  704. 

"When  there  Is  a  dispute  as  to 
the  location  of  a  lost  corner.  It  Is 
admissible  to  show  by  persons  who 
owned  the  land  the  location  of  the 
lost  corner  and  also  admissible  to 
show  by  other  persons  who  qualify 
themselves  to  testify  that  the  cor- 
ner was  for  many  years  recornlxed 
to  be  at  a  speclned  placM,  and  that 
the  place  at  which  they  testify  the 
comer  stood  was  treated  by  ad- 
joinlnar  owners  as  well  as  other  per- 
sons as  the  corner.  Wallace  v. 
Maxwell,  1  J.  X  Harsh.  (Ky.)  447; 
Francis  v.  Haxlerig,  1  A  K.  Marsh. 
(Ky.)  93;  Mercer  v.  Haute,  4  Bibb 
(Ky.)  399;  Tandy  v.  Smith,  S  Bibb 
(Ky.)  418."  Taylor  v.  Forester,  148 
Ky.  201,  206,  146  SW  428. 

[a]  Applications  o2  rals  la 
tm. — (1)  where  the  call  In  a  deed 
is  for  a  line  over  "Cat  Face"  to  a 
tree,  evidence  of  the  location  of  the 
natural  monument  referred  to  by 
the  designation  "Cat  Face,"  together 
with  the  traditional  derivation  of 
the  name,  was  admissible  to  Identify 
an'd  locate  the  call.  Douglas  Liand 
Co.  V.  T.  W,  Thayer  Co.,  107  Va. 
292,  68  BE  1101.  (2)  In  a  suit  to 
determine  a  boundary  a  witness  may 
state  that  an  old  stake  was  pointed 
out  to  him  at  the  corner  claimed  by 
defendant,  and  at  that  time  and  ever 
since  the  point  was  generally  re- 
puted to  be  the  corner  of  the  sur- 
vey In  dispute,  over  objection  that 
he  was  not  present  when  the  stake 
was  driven,  and  Its  location  could 
not  be  shown  by  hearsay.  Matthews 
V.  Thatcher,  83  Tex.  Civ.  A.  183. 
76  SW  61.  (3)  On  the  issue  of  the 
true  location  of  a  boundary  line, 
evidence  of  a  witness  who  had 
known  the  land  for  fifty  years,  and 
knew  the  general  reputation  In  the 
community  as  to  the  true  location 
of  the  line,  and  that,  according  to 
such  reputation.  It  ran  along  the  top 
of  a  certain  ridge,  is  competent. 
Hemphill  v.  Hemphill,  138  N.  C.  504. 
51  SB  42. 

[b]  WumOj  tndltfou  are  admis- 
sible as  to  a  boundary,  but  not  to 
prove  or  to  disprove  a  title.  Cllne  v. 
Catron,  22  Qratt.  (63  Va.)  878. 

[c]  TTnited  Btatas  sarrsys. — Bvi- 
dence  of  common  repute  Is  admlBslble 
on  the  question  of  boundaries  es- 
tablished by  the  United  States  sur- 
veys, where  the  monuments  set  In 


making  tholse  surveys  have  disap- 
peared. Thoen  V.  Roche,  67  HInn. 
13S,  68  NW  686,  47  AmSR  600. 

[d]  What  Is  evldenos  by  reputa- 
tion.— (1)  In  determining  the  loca- 
tion of  a  boundary  line  under  an 
old  patent,  a  survey  of  Junior  pat- 
ents calling  for  that  line  In  a  former 
suit  Is  evidence,  by  reputation,  as 
to  such  location,  the  surveyor  being 
dead.  Tfaurman  v.  Leach.  (Ky.)  116 
SW  800.  (2)  Evidence  of  four  wit- 
nesses that  one  of  the  contesting 
parties  had  been  In  possession  of 
the  disputed  tract  for  a  considerable 
number  of  years,  cultivating  It  as 
his  own,  is  evidence  of'  general  rep- 
utation. Benton  V.  Allen,  182  Gia. 
11.  63  SE  626. 

[e]  '  What  Is  not  testlmonj  of 
general  rnntatlon^(l)  Where  a 
witness  testified  that  his  only  knowl- 
edge as  to  the  location  of  a  bound- 
ary line  grew  out  of  a  certain  sur- 
vey, and  the  only  person  he  ever 
heard  say  that  It  was  so  located  was 
still  alive,  and  a  witness  in  the  case, 
his  testimony  is  not  relating  to 
general  reputation  so  as  to  be  ad- 
missible on  that  ground.  "This  Is 
no  testimony  of  a  general  reputa- 
tion, but  simply  the  assertion  of  a 
fact  by  an  Individual  who  Is  still 
living."  Bland  v.  Beasley,  140  N. 
C.  628,  63  SE  443.  (2)  It  Is  not 
evidence  of  reputation  for  a  witness 
to  say  that  he  ascertained  from 
others  that  a  certain _polnt  was  a 
boundary.  Brooks  v.  Velthy,  9  Ky. 
Op.  464. 

[f]  A  mtxe  zsport  or  nelghbois 
hood  remttatlOB,  unfortiaed  by  evi- 
dence of  enjoyment  or  acquiescence, 
that  a  man's  paper  title  covers  cer- 
tain land  win  not  be  received  as 
evidence  In  questions  of  boundary. 
Mendenhall  v.  Cassells,  20  N.  C. 
36. 

[g]  rrelimlsarT  erUsnoe  as  basis 
of  svldenoa  of  feasMl  repntatlon^ 

In  a  suit  to  determine  a  boundary  of 
a  survey,  that  a  corner  of  the  survey 
was  referred  to  tn  subssQuent  ad- 
joining surveys,  and  that  Its  east 
line  and  the  corner  were  made  a 
county  boundary  by  legislative  act, 
is  admissible  on  the  issue  of  local 
public  interest  In  the  location  of  the 
comer,  so  as  to  form  a  basis  for  the 
admission  of  evidence  of  general 
reputation.  Matthews  v.  Thatcher, 
38  Tex.  Civ.  A.  133.  76  SW  61.  To 
same  effect  Clark  v.  Hills.  67  Tex. 
141,  2  SW  356;  Stroud  v.  Springfield, 
28  Tex.  649. 

63.  Corpening  T.  Westall.  167  N. 
C.  684.  88  SE  758;  Ricks  v.  Wood- 
ard,  169  N.  C.  647,  76  SE  736. 

[a]  Vhns  it  was  held  on  the  issue 
of  the  location. of  a  boundary  that 
evidence  of  a  marked  line  further 
back  than  the  Civil  War.  pointed  out 
then  by  old  personB,  now  dead,  as 
a  boundary  line,  and  the  testimony 
of  a  witness  that  the  same  line  was 
known  by  him  to  be  a  marked  line 
In  1880,  and  that  the  general  reputa- 
tion then  prevailing  was  that  It  was 
a  boundary  line,  were  competent  to 
show  the  line  as  fixed  by  reputa- 
tion sufllclentty  remote,  and  as  cor- 
roborative of  the  establishment  of 
the  boundanr.  Coraenlng  v.  Westall, 
167  N.  C.  684,  88  SE  768. 

64.  Bustwe  V.  Thomas,  176  Ala. 
423.  P7  S  687. 

66.    Thurman  v.  Leach,  (Ky.)  U6 
SW  300.  302  (per  0'Tt£u\  JO^/-vT.-> 
Digitized  by VjOOy  Ic 
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admits  hearsay  testimony."* 

[Mil]  (bb)  LiibiUttons  of  Bok.  Nevertheless 
the  principle  has  been  adopted  onty  from  necessity, 
and  where,  from  lapse  of  time  or  changing  ooncU- 
tions,  it  has  become  ' '  difficult,  if  not  impossible,  that 
better  evidenee  should  be  had,"**^  such  testimony 
"should  be  confined  to  the  reasonable  requirements 
of  the  necessity  that  called  it  forth,  and  the  rules 
and  limitations  for  safeguarding  its  application 
should  be  carefully  observed.'"^  Such  evidence  is 
never  admissible,  where  the  location  of  a  lost  ancient 
monument  is  ascertainable  from  the  description  in 
a  deed  }^  where  the  field  notes  of  the  original  survey 
afford  means  for  ascertaining  the  true  location  of 
boundary  lines;  and  where  the  correctness  of  a 
survey  made  in  accordance  with  the  field  notes  is 
not  impeached.^"  Furthermore  the  reputation, 
whether  by  parol  or  otherwise,  should  have  its 
origin  at  a  time  comparatively  remote,*^  and  in  all 
cases  it  must  have  referroce  to  a  time  ante  litem 
motam,"  that  is  to  say,  before  the  commencemen  t 
of  the  controversy.^'  It  is  further  stated  in  a 
number  of  decisions  that  the  reputation  should 


attach  itself  to  some  monument  of  boundary  or 
natural  object,  and  shall  be  fortified  and  supported 
by  evidence  of  occupation  and  acquiescence  tending 
to  give  the  land  in  question  some  fixed  and  definite 
location.^*  Other  limitations  placed  on  the  rule  are 
that  the  boundary  must  appear  to  have  been  of  such 
interest  in  the  neighborhood  as  to  have  provoked 
discussion  and  attracted  general  attention,'^  that 
the  reputation  or  tradition  must  be  as  certain  as  to 
the  subject  matter  as  direct  evidraice  would  be,'*  and 
that  it  is  not  admiasible  to  etmtradiot  evidence  of 
record.'' 

[$  312]    (2)  Deeds  and  Orants— <a)  In  G«n«nL 

It  may  be  stated  as  a  general  rule  that  any  deed  or 
grant  having  a  tendency  to  identify  and  to  &r  a 
disputed  boundary  is  admissible  in  evidence.'"  Thus 
the  title  deeds  of  the  parties,"  earlier  deeds  forming 
links  in  their  chains  of  title,"  recitals  of  other 
patents  or  deeds  calling  for  the  line  in  question,"^ 
ancient  deeds,  under  which  neither  party  to  the 
.  action  claims,  '  older  deeds  or  grants  provided  they 
show  on  their  face  that  they  call  for  lines  or  eomen 
eommon  to  them  and  to  the  deeds  under  which  only 


6ft.  Thurman  v.  Leach,  (Ky.)  HQ 
8W  SOO,  302  (per  O'Rear,  /)  To 
same  efieot  Boardmut  v.  Reed,  *  Pet. 
(U.  8.)  S40,  S  U  ed.  415. 

07.  Bland  v.  Beasley,  140  N.  C. 
628.  SS  SB  443.  ' 

68.  Bland  T.  Beaaley,  140  N.  C. 
628,  631,  58  8E  443. 

68.  Smith  v.  Brookbaven.  M  App. 
Div.  475.  86  NTS  34:  Partrtdve  v. 
RusMlU  50  Hun  501,  2  NTS  629. 

70.  Und  V.  Hustad,  147  Wia.  56, 
132  NW  768. 

71.  Tbreadfftll  v.  Wadeeboro,  (N. 
C.>  87  SB  521;  Sullivan  v.  Blount, 
16S  N.  C.  7.  80  SB  892;  Locklear  v. 
Paul,  1«$  N.  C.  338,  79  SB  617: 
Lamb  v.  Copeland,  168  N.  C.  136,  73 
SB  797*  Hemphill  v.  Hemphill,  188 
N.  C.  604,  51  SB  42;  Weetfelt  v. 
Adams,  121  N.  C.  379,  48  SB  823. 

"  'Comparativeljr  remote/  Is  the 
term  used  in  Hemphill  v.  Hemphill, 
138  N.  C.  604,  51  SK  42.  It  was  SO 
used  for  the  reason  that  as  the  prin- 
ciple was  established  of  necessity, 
when  from  changing  conditions  and 
the  absence  of  permanent  monu- 
ments, better  evidence  of  boundary 
could  not  be  procured,  so  the  time 
may  vary  to  some  extent,  as  the 
facts  and  circumstances  may  show 
that  the  necessity  does  or  does  not 
exist.  On  the  admission  of  such 
testimony  as  to  the  time  required, 
and  the  test  to  be  applied,  it  la  held 
in  NIeman  v.  Ward,  1  Watts  &  S. 
(Pa.)  68.  that  "Reputation  and  hear- 
say Is  such  evidence  aa  is  entitled  to 
respect  when  the  lapse  of  time  la 
so  great  as  to  render  it  difficult  to 
prove  the  existence  of  orifflnal  land- 
marka.'  "  Bland  v.  Beasley,  140  N.  C. 
628,  632.  63  SE  443. 

[a]  Time  not  inflloimlilT  remote. 
— (1)  Evidence  of  the  general  repu- 
tation as  to  the  location  of  a  bound- 
ary line  Is  Inadmissible  where  the 
alleged  reputation  had  its  origin  leas 
than  seventeen  year a  before  the 
action  was  brought.  Bland  v.  Beas- 
ley,  140  N.  C.  628.  68  SB  443.  (2) 
The  same  has  been  held  true  where 
the  reputation  was  of  only  eighteen 
(Bland  v.  Beasley.  140  N.  C.  628,  62 
SB  443)  (3)  or  twenty  years  origin 
(Rlrka  v.  Woodard,  159  N.  C.  647, 
75  SB  736). 

[b]  Tlsne  snfllolmtlT  remote.. — 
But  common  reputation  of  the  lo- 
cation of  boundaries  which  had  its 
origin  forty  or  fifty  years  ago  Is 
sufficiently  remote  to  be  admlaalble. 
where  it  had  attached  itself  to  a 
natural  object,  Sullivan  v.  Blount, 
165  N.  C.  7.  80  SE  892. 

73.  Cadwalader  v.  Price.  Ill  Md. 
310.  217,  73  A  273,  134  AmSR  603, 
19  Ann<^  547  [quot  Cyc  entire  aec- 
tlonj:  Threadglll  v.  Wadesboro,  (N. 


C.)  87  SE  521:  Corpentnr  V.  Wastall, 
167  N.  C.  684,  83  SB  753;  Sullivan 
V.  Blount,  165  N.  C.  7,  80  SB  892: 
Locklear  v.  Paul,  163  N.  C.  338,  79 
SB  617:  Hemphill  v.  Hemphill,  138 
N.  C.  604.  51  SE  42;  Westfelt  v. 
Adama.  121  N.  C.  379.  43  SB  823: 
Den  V.  Southard,  8  N.  C.  45;  Stroud 
v.  Sprlngfleld,  28  Tex.  649. 

[a]  Thna  where  land  was  entered 
in  1860.  surveyed  in  1877,  and  in 
1886  a  surveyor  and  the  entry  taker 
were  unable  to  make  a  starting  point 
In  a  resurvey  without  the  assistance 
of  the  surveyor  who  had  made  the 
previous  survey,  evidence  of  wlt- 
nesaea  in  an  action  in  1891  that  by 
general  reputation  a  cheatnut  tree 
was  the  beginning  corner,  but  that 
they  had  never  heard  that  the  tree 
was  the  beginning  corner  until  after 
1886,  was  Inadmissible,  since  It  was 
not  shown  to  have  attached  before 
the  beginning  of  the  controveray. 
Westfeft  V.  Adams,  181  N.  C.  379.  48 
SB  823. 

■  73.  Westfelt  v.  Adams,  131  N.  C. 
379.  385,  42  SB  828  (where  Mont- 
gomery, J.,  said:  "In  our  law.  the 
term  lis  mota  la  taken  In  the  classi- 
cal and  larger  sense  of  controveray, 
and  by  lis  mota  la  understood  the 
commencement  of  the  oontroveray, 
and  not  the  commencement  of  the 
suit"). 

74.  Sullivan  v.  Blount,  165  N.  C. 
7,  80  SB  892;  Locklear  v.  Paul.  163 
N.  C.  388.  79  SB  617;  Hemphlir  v. 
Hemphill.  188  N.  C.  604,  61  9E  42; 
Westfelt  V.  Adama,  121  N.  C.  379, 
43  SB  823;  Dobson  v.  Finlev,  63  N. 
C.  495;  Hendenhall  v.  Cassells,  20  N. 
C.  48. 

75.  Per  OUT,  X,  In  Matthews  v. 
Thatcher.  83  Tex.  Civ.  A.  138,  76 
SW  61. 

76.  Nfxon  T.  Porter.  34  Miaa.  697, 
69  AmD  408. 

77.  McCoy  v.  Galloway,  X  Oh.  2S3, 

17  AmD  691. 

78.  Cal. — Cutter  v.  C^anithera,  48 
Cal.  178;  Keane  v.  Cannovan,  21  CaL 
291.  82  AmD  738. 

Colo. — ^Murray  v.  Hobaon,  10  Colo. 
66,  13  P  921. 

Ga.— Lee  v.  Giles,  124  Ga.  494.  62 
SB  806. 

Kv.— Miller  v.  Pryse.  49  SW  776, 
20  KvL  1644:  Buckner  v.  Hendrlck. 
1  SW  646,  8  KyL.  347. 

Me. — Chaae  v.  White,  41  Me.  228. 

Mass. — Morrison  v.  Holder.  214 
Mass.  366,  101  NE  1067:  Hale  v. 
Silloway.  1  Allen  21;  Saltonstall  v. 
Proprietors  Boston  Pier,  7  Cuah.  196; 
Owen  V.  Bartholomew.  9  Pick.  619. 

N.  H. — Hackett  v.  Sawyer,  14  N. 
H.  OS. 

N.  J. — ^Winter  v.  Peteraon.  24  N. 


J.  L.  524,  61  AmD  678. 

N.  T.— Hunt  v.  Johnson,  1»  N.  T. 
279;  Wlnne  v.  Ulster  County  Sav. 
Inst,  11  N78t  8S3. 

Oh. — Crane  v.  Buoklaa,  6  Oh 
S&CP  5S9,  1  OhNP  61. 

Or. — Sparry  V.  WeacOr  16  Or.  483, 
38  P  623. 

Tax. — ^Wlndna  Jamea,  II  SW 
878 

Vt.— Baker  v.  Sherman,  71  Vt.  489. 
46  A  67. 

Va.— Wright  V.  Rabey.  117  Va.  884, 
86  SB  71;  Hamman  v.  Miller.  116  Va. 
878.  876,  88  SB  382  [clt  CYtJ'.  Smith 
V.  Stanley,  114  Va.  117,  75  SB  742; 
Douglas  lAnd  Co.  v.  T.  W.  Thayer 
Co..  107  Va.  292,  68  SB  1101. 

N.  B. — Phillips  v.  Montgomery, 
43  N.  B.  229.  25  DomLR  499. 

[a]  A  pataat  siada  povtaviov  to 
tlM  Twuriag'  of  lh«  llnaa  on  th«  plots 
filed  In  the  action  and  reciting  a 
copy  of  the  certlflcate  of  survey  ia 
evidence  of  the  runnlns  of  the  lines 
located  on  the  plots.  King  v.  Tarl- 
ton,  2  Harr.  &  M.  (Md.)  473. 

[b]  Deeds  wmA  aa  taals  of  «nT> 
vey. — Where  the  controversy  Is 
whether  a  mutual  mistake  was  made 
In  the  conveyance  of  land  In  Includ- 
ing therein  part  of  a  public  high- 
way bounding  the  tract,  a  deed  giv- 
ing a  description  of  the  premises 
and  used  as  the  basis  of  a  survey 
is  admissible  to  enable  the  Jury  to 
understand  and  to  apply  the  oral 
evidence.  Silvey  McCool,  86  Ga. 
1,  12  SE  176.  * 

79-  Wlneman  v.  Onimmond,  90 
Mich.  280,  51  NW  509. 

[a]  Tus  beat  evidence  of  a  bound- 
ary of  real  estate  ia  the  recorded 
deed  that  conveys  it.  McGlIl  v. 
Cromwell,  12  Ky.  Op-  259. 

80.  Helnrichs  v.  Terrell,  66  Iowa 
26.  21  NW  171;  Wood  v.  Lafayette. 
68  N.  Y.  181. 

81.  Thurman  v.  L<«ach,  (Ky.)  116 
SW  300:  McCollum  v.  Buckner's  Or- 
phans' Home.  64  Tex.  Civ.  A.  34S. 
117  SW  886;  Wright  v.  Rabey.  117 
Va.  884.  86  SE  71  (a  court  commis- 
sioner's deed). 

86.  Hathaway  v.  Bvans.  IIS  Mass. 
264;  MorrI  s  v.  Cal  lanan.  ICS  Mass. 
129;  Sparhawk  v.  Bullard,  1  Mete. 
(Mass.)  96:  Wendell  v.  Abbott  43 
N.  H.  68;  Townaend  v.  Johnson,  3  N. 
J.  L.  279;  Halifax  Graving  Dork  Co. 
v.  Evans,  48  N.  S.  66,  17  DomLR  636. 

[a]  An  aaolant  poaaeaaton  nndar 
an  anolant  deed  may  be  anfBeisat 
evidence  of  the  original  boondaxiaa 
mentioned  In  the  deed,  and  when 
such  possession  continues  uninter- 
ruptedly for  nearly  half  a  century 
the  fact  becomes  very  cogent  in- 
deed. Buabee  v.  Thomas,  175  Ala- 
428,   57   8   587.     And  see  Owen  v. 
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the  parties  to  the  suit  olaim,"  a  deed  to  one  of  the 
parties  sfaowin^  the  location  a  eOTner  of  an  ad- 
joining survey  which  is  a  common  comer  with  the 
comer  of  a  league  in  which  the  land  in  controversy 
is  situated,"*  and  a  deed  executed  by  one  of  the 
parties  in  which  the  land  whose  boundary  in  ques- 
tion is  described.^  So  deeds  of  adjacent  lands  are 
admissible  not  as  controlling  but  to  aid  in  identi- 
fying the  boundary  in  dispute,""  as  are  also  deeds 
and  plans  ahowizig  parcels  of  a  laim:  tract  of  which 
the  land  in  question  formed  a  part?'  So  it  has  been 
held  that  deeds  from  the  same  grantor,  although 
eoTezii^  a  difleroat  traet  of  land  from  that  in 
dispute,  may  be  introduced  to  show  what  particular 
parcel  of  an  entire  traet  held  by  him  was  intended 
to  be  conveyed  by  a  deed  made  to  one  of  the 
parties."*  But  a  prior  deed  is  inadmissible  to  locate 
a  boundary  of  land  conveyed  by  an  older  deed;"* 
and  to  render  a  deed  admissible  in  evidmce  on  the 
question  of  the  boundary  of  a  tract  or  grant  other 
than  the  one  described  therein  it  must  contain  a 
call  for  a  comer  or  boundary  line  common  to  the 
two  traete,  or  must  itself  be  called  for  as  an  ad- 
joiner,  and  in  the  absence  of  such  call  it  cannot  be 
rcmdored  admissible  by  parol  evidence  that  the  two 
tracts  had  in  faet  a  eommon  comer  or  boundary.*** 
It  is  not  necessary  that  the  party  offering  an  earlier 
deed  to  the  same  land  shall  connect  himself  there-* 


with;"  and  deeds  not  admissible  to  show  title,*" 
patent^  erroneona  in  the  description  of  land,"  or 
unrecorded**  may  yet  be  introduced  to  prove 
boundaries. 

313}  (b)  Oontract  of  Sale.  A  written  con- 
tnwt  of  sale  under  which  a  party  has  gone  into 
possession  is  admissible  in  evidence  to  prove  bound- 
aries in  a  controversy  thereto.*" 

[♦  314]  (c)  Entry.  An  entry  may  be  given  in 
evidence  to  fix  the  boundaries  of  lands  granted  by 
patent,*®  but  the  entry  cannot  be  admitted  to 
counteract  the  plain  calls  of  the  patent*' 

315]  (3)  Leases.  In  a  eontroversy  oonceming 
the  boundaries  of  land  leases  not  shown  to  cover 
any  of  the  land  in  controversy,  or  to  be  otherwise 
relevant,  should  be  excluded.*" 

U  316]  (4)  Becord  of  Judgment  Ordering  Sala 
of  Land.  So  in  a  suit  to  determine  the  bounduies 
of  land,  the  record  oi^  ju^ment  ordering  the  sale 
and  showing  the  purchase  at  a  commissioner's  sale 
by  one  of  the  parties  is  competent  to  show  title.*" 

317]  (5)  Former  EstaUiahmeiit  of  Bonndaiy — 
(a)  By  Act  of  Parties — aa.  Agreemont  and  Practical 
Location — (aa)  In  OoneraL  In  order  to  establish  s 
boundary  it  is  always  permissible  to  show  an  agree- 
ment between  the  parties  or  their  prodeeesaors  in 
title  and  its  practicjal  location  by  tfaem.^  Such  evi- 
dence is  not  objectionable  as  an  attempted  eontra- 


Bartholoincw,  9  Pick.  (Uaas.)  S20; 
Aldrleh  V.  Grlffltli,  6«  Vt.  <B0.  29  A 
s;s  iboth  rscovnlBliiK  the  rule). 

n.  Wilson  Woo£  etc.,  'Co.  v. 
Hlnton,  (N.  C.)  M  8B  494. 

•OaAMLi— The  ruling  waft  referred 
to  the  principle  of  admlttins  hear- 
say evidence  of  common  reputation 
va  questions  of  private  boundary 
end  is  subject  to  the  limitations  Im- 

Kied  on  that  kind  of  testimony, 
bson  V.  Finler,  H  N.  C.  495.  , 
94.  Davie  V.  Mills,  (Tex.  Civ.  A.> 
in  SW  10S4. 

la]  Thna  in  an  action  to  establish 
the  dividing  line  between  adjolninB 
tracts,  where  both  parties  clalined 
under  a  common  source  of  title,  and 
where  a  deed,  drawn  from  plalntlfTs 
ponaesaion  by  notice  to  produce.  In 
which  the  common  predecessor  In 
title  conveyed  the  tract  to  plaintiff 
with  boundaries  as  contended  for  by 
defendant,  was  Introduced  In  evidence 
without  proof  of  execution,  althougb 
plaintiff  suted  that  she  did  not  claim 
the  land  under  the  deed  but  under  a 
previous  parol  gift  from  the  grantor 
and  possession  for  thirty  years, 
plaintiff  could  Introduce  other  evi- 
dence of  her  title.  Barnes  v.  Mad- 
dox,  lis  Oa.  184,  71  SB  129.  And  see 
Louisville,  etc.,  R.  Co.  v,  Tudelson, 
1)5  Ga-  731,  70  SB  B7«;  Brlnliley  v. 
Bell,  12«  Ga.  480,  65  SE  187. 

85,  Cochran  v.  Casey.  (Tex.  Civ. 
A.)  128  SW  1145. 

86.  RauffhtlKan  v.  Norwich  Nickel, 
etc.,  Co..  85  Conn.  281,  8B  A  517: 
Temple  v.  Benson,  213  Mass.  12S. 
100  NB  68:  Bamman  V.  Miller.  116 
Va.  873,  83  SE  882  Felt  Cyc]; 
FMufflas  Land  Co.  v.  T.  W.  Thayer 
CO.,  107  Va.  292.  58  SE  1101. 

[a]  Thus  ( 1 )  where  the  lines 
and  comers  of  a  senior  patent  had 
become  uncertain,  evidence  showing 
the  lines  of  a  Junior  patent  which 
called  for  those  of  the  senior  patent 
was  admissible,  not  as  controlling, 
but  to  aid  In  Identifying  the  older 
lines.  Clement  v.  Packer,  125  U.  8. 
309,  8  set  907.  31  L.  ed.  721.  (2)  Where 
a  course  was  evidently  omitted  in 
a  deed  to  land  sold  according  to  a 
plan  of  lots,  the  missing  course 
niight  be  shown  from  the  descrip- 
tion In  a  deed  to  the  adioining  lot. 
i^rbey  v.  Allan,  215  Pa.  883.  64  A 
<S)  In  trespass  to  try  title, 
where  a  boundaTy  was  in  dispute, 
evidence  of  a  deed  of  adjoining  land 
vu  admlsslblo  In  connection  with 
other  testimony  showing  that  the 


land  deeded  was  fenced,  for  the  pur- 
pose of  showing  the  Identity  and 
significance  of  fence  rows  found 
near  the  boundary  in  question.  Camp 
V.   League,   (Tex.  dv.  A.)   92  SW 

87<   Morrison  v.  Bolder,  214  Uass. 

see.  101  NEj  io<7. 

n.    Lee  V.  Giles.  124  Oa.  494.  62 

SG  806. 

88.  Sullivan  v.  Lowder.  11  Me. 
426;  BuIlBS  v.  McAdams,  108  N.  C 
607,  12  SE  16S.  But  see  State  v. 
Cooper,  (Tenn.  Ch.  A.)  6S  SW  891 
(where  it  was  held,  in  a  contest  aris- 
ing from  conflicting  state  land 
grants,  that  the  calls  In  one  grant 
tending  to  locate  the  prior  grant  are 
competent  evidence  in  aiding  the 
location  of  the  prior  grant). 

80,  V.  S.— King  v.  Watkins,  98 
Fed.  913  [rev  on  other  grounds  118 
Fed.  624,  56  CCA  290]. 

CaL — Cutter  v.  Caruthers,  48  Cal. 
178;  Sneed  v.  Woodward.  30  Cal.  430. 

111. — School  Trustees  v.  Schroll, 
120  III.  509.  12  NE  243,  60  AmR  676. 

Ind. — Behler  v.  Weybum,  69  Ind. 
142. 

Mass. — Barrett  v.  Murphy,  140 
Mass.  233.  2  NE  833:  Devlne  v. 
Wyman.  131  Mass.  73;  Frost  v.  An- 
gler, 127  Mass.  212;  PetUnglll  v. 
Porter.  8  Allen  1,  86  AmD  671; 
Sparhawk  v.  Bullard.  1  Mete.  95. 

Mich. — Guentherodt  V.  Ross,  121 
Mich.  47,  79  NW  920. 

N.  T. — Donohue  v.  Whitney,  16 
NTS  622  [aff  13S  N.  T.  178,  30  NB 
848]. 

[a]    In  case  of  pnbUo  grants  the 

boundaries  of  a  given  tract  may  be 
shown  by  those  of  adjoining  tracts. 
Owen  v.  Bartholomew.  9  Pick. 
( Mass. )  619 ;  Fisher  v.  Kaufman, 
170  Pa.  444.  23  A  137. 

91.  Stumpf  V.  Osterhage,  94  111. 
116. 

82.  Cavaios  v.  Trevlno,  6  Wall. 
fU.  a.)  778,  18  L.  ed.  818:  Hedger  v. 
Ward.  16  B.  Mon.  (Ky.)  106;  Lander 
V.  Reynolds,  3  Lltt.  (Ky.)  14;  Dres- 
back  V.  McArthur.  7  Oh.  146. 

93.  Coffey  v.  Hendricks.  66  Tex. 
676,  2  BW  47. 

84.  Hackett  v.  Sawyer,  14  N.  H. 
66. 

8B.  Helm  v,  Wilson.  76  Cal.  476, 
18  P  604;  Koch  v.  Dunkel,  90  Pa. 
264. 

B«.  Brown  V.  Huger,  4  F.  Cas.  No. 
2,013:  Smith  V.  Buchannon,  2  Overt. 
(Tenn.)  304. 

[a]  Vlins  where,  in  a  suit  Involv- 
ing the  location  of  a  boundary  line. 


there  was  evidence  to  prove  that  the 
lines  and  comers  of  an  entry  were 
identical  with  the  calls  of  a  patent, 
the  entry  was, admissible,  especially 
where  some  ox  the  marked  trees  In 
the  entry  were  called  for  in  the 
deeds  under  which  the  parties 
claimed.  Douglas  Land  Co.  v.  T.  W. 
Thayer  Co.,  107  Va.  292,  68  SO 
1101. 

•T.  Harrtman  v.  Brown,  8  Leigh 
(86  VSi*  697. 

8S.  Douglas  Land  Co.  t.  T.  W. 
Thurer  Co.,  107  Va.  292,  68  SE  1201. 

M.  Jonea  v.  Siwldlng,  IS  Ky.  Op. 
625. 

 ^1.   U.  S. — ^Boyd    V.    Qraves,  4 

Wheat  61S,  4  L.  ed.  628. 
Oa. — Spanish  v.  Castleberry,  142  Qa. 

115.  82  SE  620. 

Ind.— Harris  v.  Doe,  4  Blackf.  869. 

Kan.— Parks  v.  Baker.  81  Kan.  361. 
106  P  4». 

Kv.- Howes  V.  Wells,  110  SW  245, 
33  KvL  212;  Kerr  v.  DeLaney,  91 
SW  286.  28  KvL  1140;  Berry  v. 
Evans,  89  SW  12.  28  KyL  22:  McCoy 
V.  Cassldy,  86  SW  1130,  27  KyL 
8U;  Hogg  V.  Lusk.  120  Ky.  419.  86 
SW  1128,  27  KyL  840:  Taylor  v. 
Arnold,  17  SW  861,  13  KyL  616; 
Sawtell  V.  English.  4  Ky.  Op.  641. 
Compare  Clssell  v.  Rapier,  3  KyL 
690  (where  It  was  held  that  it  is  only 
In  case  the  description  is  ambigu- 
ous or  doubtful  that  parol  evidence 
of  the  practical  construction  given 
by  the  parties  is  admissible  In  aid 
or  the  Interpretation). 

La. — Blanc    v.    Duplessip.    13  La. 

Mass. — Morrison  v.  Holder,  214 
Mass.  36S.  101  NE  1067;  X^vejoy  v. 
Lovett,  124  Mass.  270. 

Mich.— Scott   V.   Balrd,    145  Mich. 

116.  108  NW  737:  Jones  v.  Pashby, 
62  Mich.  614.  29  NW  374.  See  also 
nondero  v.  TVumveller,  61  Mich.  440, 
28  NW  712. 

MisB. — McCaleb  v.  Pradat,  26  Miss. 
267. 

Mo. — Brummell  v.  Harris.  148  Mo. 
430,  60  SW  98:  Krlder  v.  Mllner.  99 
Mo.  146,  12  SW  461,  17  AmSR  64.9; 
Atchison  V.  Pease.  96  Mo.  666,  10 
SW  169:  Schad  v.  Sharp,  95  Mo.  673, 
8  SW  649:  Jacobs  v.  Moseiey,  91  Mo. 
467.  4  aw  13B:  Turner  v.  Baker.  64 
Mo.  218.  27  AmR  226,  76  Mo.  ^48; 
Blair  V.  Smith.  16  Mo.  273:  Taylor 
V.  ZepD.  14  Mo.  482.  55  AmD  113. 

N.  H.— Hitchcock  v.  Llbby,  70  N, 
H.  399.  47  A  269:  Heywood  V.  Wild 
River  Lumber  Co.,  70.  N.  H.  24, 
A  294;  Andnws  y,  ^Pdd,  
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diction  of  the  deeds  under  which  title  is  held.^  As 
was  said  in  an  early  decision,  where  a  ^ant  does 
not  eontain  within  itself  the  requisite  evi^nce  of  its 
location,  the  next  best  evidence  of  the  intention  of 
the  parties  is  those  concurrent  acts  in  pais  by  which 
the  bounds  were  reduced  to  certainty  and  possession 
given.'  Nevertheleas  a  construction  put  on  the  con- 
veyance by  one  party  alone,  not  assented  to  nor 
acquiesced  in  by  the  other  party  conoemed,  cannot 
avail  against  Uie  other.* 

[i  SIS]  (bb)  Written  Agreement.  A  writing 
showing  an  agreement  between  adjoining  proprietors 
aa  to  what  is  to  be  considered  the  true  bound- 
ary between  their  land  is  also  admissible  in 
evidence.' 

319]    bb.  Acaulescence  in  Boundary.  The 


66S;  Whltehouse  v.  Blckford,  29  N. 
H.  471. 

N.  J. — Baldwin  v.  Shannon,  48  N. 
J.  U  696  (holdlns  that  evide^se  of 
practical  location  la  pennisslble  only 
where  there  Is  an  amblKulty  In  the 
deBcriptlon,  or  an  nncertalnty  as  to 
the  premises  sranted.  oi*  where  the 
location  operales  as  an  estoppel  In 
pats)'  Jackson  v.  Perrine.  S»  N.  J. 
tL  187:  Haring  v.  Van  Houten,  S2  N. 
J.  L.  ^1. 

N.  T.— Kati  V.  Kaiser,  154  N.  T. 
2»i.  48  NEl  BS2:  Shernuui  v.  Kane, 
86  N.  T.  67;  Bell  v.  B^^,  60  App. 
DIV.  882,  69  NTS  SSSTPulton  Llrlht, 
•tc.  Co.  T.  SUte,  62  Misc.  189.  116 
NTS  1000.  Contra  Adams  v.  Rock- 
well, le  Wend.  285. 

N.  C— Shaffer  v.  Qaynor,  117  N.  C. 
16,  23  SE  164. 

Tenn. — Houston  v.  Matthews,  1 
Yerg.  116. 

Tex. — Runkle  v.  Smith,  (Civ.  A.) 
133  SW  74S:  Roberts  v.  Blount.  (Civ. 
A.)  120  SW  933;  Provident  Nat. 
Bank  v.  Webb.  (Civ.  A.)  96  SW  716. 

Va.— Smith  v.  Stanley.  114  Va.  117, 
76  SB  742. 

Wash. — Davles  v.  Wickstrom,  66 
Wash.  164,  105  P  464,  134  AmSR  1100. 

Que. — Laurentidea  Mica  Co.  v.  For- 
tln.  16  Que.  K.  B.  432  [app  dlsm  89 
Can.  S.  C.  680]. 

[a]  Applloatiou  of  nas,^(l)  In 
a  writ  or  entry,  where  the  contro- 
versy related  to  the  location  of  a 
boundary  line  between  the  owners  of 
adjoining  lots,  and  in  which  there 
was  evidence  as  to  a  former  agree- 
ment between  the  parties  As  to  the 
boundary,  it  was  competent  for  de- 
fendant to  show  that  a  surveyor  as- 
sisted by  the  parties  ran  the  line  as 
claimed  by  defendant,  that  a  perma- 
nent fence  built  on  that  line  had 
been  maintained  for  many  years,  and 
that  the  parties  occupied  their  re- 
spective lots  up  to  the  fence,  and  no 
further,  the  evidence  having  a  direct 
tendency  to  show  that  the  parties 
had  agreed  to  the  line  which  the 
surveyor  ran.  Qerry  v.  Kennett,  7B 
N.  H.  664.  78  A  649.  See^also  Wrl^t 
V.  WillouBhby,  79  S.  C.  438,  60  SB 
971.  (2)  In  trespass  to  try  title  in 
which  defendant  claimed  under  an 
agreement  of  the  parties'  grantors, 
where  the  evidence  tended  to  show 
that  the  line  agreed  on  by  the 
parties'  Immediate  grantors  was  the 
same  as  the  division  line  agreed  on 
by  remote  Joint  owners  of  the  land, 
evidence  waa  relevant  to  Show  where 
the  latter  line  was  actually  run  on 
the  ground  In  order  to  Identify  the 
line  agreed  on  by  the  parties'  imme- 
diate grantors.  Herman  v.  Fenn, 
(Tex.  Civ.  A.)  189  SW  1129.  (8)  In 
a  suit  to  establish  a  boundary  line, 
evidence  that,  after  plaintiff  had 
stated,  while  in  possession  of  the 
land  claimed  by  him,  that  he  would 
acknowledge  the  line  to  be  where 
defendant  claimed  It  to  be,  provided 
defendant  would  dismiss  a  suit  to 
establish  the  line  and  pay  the  costs, 
defendant  dismissed  the  suit  and 
paid  the  costs,  and  that  plaintiff 
acquiesced  In  the  line  for  several 
years,  was  admissible  to  show  the 


true  location  of  the  line.  Runkle  v. 
Smith.  (Tex.  Civ.  A.)  ISS  SW  746. 
(4)  Acquiescence  In  the  establish- 
ment of  a  boundary  may  be  shown 
by  the  adjoining  landowners  having 
actual  possession  and  cultivating  to 
such  line,  or.  If  It  is  run  through 
woods,  by  the  proprietor  who  estab- 
lished such  division  line  with  the 
knowledge  of  the  adjoining  owner, 
always  clearing  up  to  this  line  and 
cutting  timber  and  peeling  bark  up 
to  this  division,  without  objection  by 
the  other  owner.  Maya  v.  Hlnoh- 
man,  67  W.  Va.  602.  60  SB  823.  (6) 
A  resurvey  was.  had  when  the  evi- 
dences of  .the  original  survey  had 
nearly  disappeared,  and  a  question 
afterward  arose  as  to  where  the  true 
line  was.  The  boundaries  of  the 
property  conveyed  before  the  re- 
survey  were  not  to  be  disturbed.  It 
was  held  proper  to  show  that  lots 
had  been  laid  out  and  buildings,  put 
up  with  reference  to  the  line  estab- 
lished by  the  first  survey,  and  that 
It  had  been  shown  by  a  recent  survey 
that  the  line  run  by  the  resurvey 
would  cross  lots  and  blaect  build- 
ings. Baker  v.  HoArthur,  54  HIdh. 
189,  19  NW  B2S. 

[b]  Hi  anoleat  patents,  where  the 
description  of  the  land  is  vague  and 
the  construction  somewhat  doubtful, 
the  acts  of  the  parties,  of  the  gov- 
ernment, and  of  those  claiming  under 
adjoining  patents  are  entitled  to 
great  weight  In  the  location  of  the 
grant.  Jackson  r.-Wood,  12  Johns. 
Tn.  T.)  846. 

[c]  An  wMxeonted  onl  agreemeat 
to  Join  in  a  conveyance  of  the  land 
in  dispute  cannot  be  shown  on  an 
issue  as  to  the  location  of  the  bound- 
ary line  between  two  tracts.  Shaffer 
V.  Oaynor,  117  N.  C.  16.  28  SB  164. 

[d]  mights  of  turd  persons  ua- 
aneoted. — Although  the  owners  of 
two  lots  separated  by  a  ranre  line 
agreed  on  the  boundary,  whether  as 
a  matter  of  convention  or  from  In- 
quiry as  to  its  true  location,  this 
agreement  Is  not  evidence,  in  an 
action  between  owners  of  other  lots 
separated  by  the  same  range  line,  to 
prove  Its  position.  Wallace  v.  Qood- 
all,  18  N.  H.  439. 

[e]  BrlOsnee  of  Olaragard  of 
agreed  llne^Where  owners  of  ad- 
Joining  tracts  of  land  had  a  survey 
made  to  fix  a  disputed  boundary  and 
agreed  to  the  boundary  as  thereby 
established,  the  fact  that  a  bound- 
ary fence  departed  at  one  end  from 
the  line  as  established  to  accommo- 
date Itself  to  a  creek  did  not  show 
disregard  of  the  agreed  line,  nor  that 
the  fence,  and  not  the  line,  was  re- 

Sarded  as  the  boundary.  Barnes  v. 
IllRon,  166  Mo.  »e.  66  SW  781. 
if]  Bast  svUueSi^Where  the 
location  of  a  boundary  can  be  ascer- 
tained only  by  a  consideration  of 
facts,  the  practical  location  of  the 
line  acquiesced  In  by  the  parties  In 
Interest  for  many  years  must  be  ac- 
cepted as  the  best  evidence  of  the 
location  of  the  line.  New  York 
Cent.,  etc..  R.  Co.  v.  Buffalo,  86  Misc. 
78.  147  NTS  209.  To  same  effect 
Phillips  V.  Bades,  10  Ky.  Op.  907; 


acquieseenee  in  a  division  line  may  be  proved  by 
any  evidence  which  iTonld  satisfy  a  person  that  in 
point  of  fact  such  line  had  been  accepted  by  both 
of  the  adjoining  landowners  as  a  dividing  line 

[1 320]  oc  Sabniation  to  Arbilnton.  The 
awards  of  arbitrators  or  referees  fixing  boundary 
lines  are  admissible  in  evidence  in  snbsequent 
boundary  disputes  between  the  parties  or  those 
claiming  under  them,^  unless  it  appears  that  the  faet 
in  controversy  could  not  rightfoUy  have  been  deter- 
mined under  the  submission." 

ii  321]  dd.  By  BstoppeL  An  eetoppd  by  repre- 
sentations to  deny  that  a  bonndaiy  line  in  qneation 
is  the  true  boundary  line  may  be  established  by 
parol  evidence." 

Ky.  Op. 


Sawtell  T.  Bngllsh,  4  Ky.  Op.  S41 

(for  similar  rulings). 

a.  Per  McFarland,  J.,  In  Dierssen 
V.  Nelson,  188  Cal.  394,  71  P  466. 

8.  Jackson  v.  Wood.  2  Cal.  (N.  T.) 
118. 

4.  Wright  V.  Willcui^by,  79  8.  C. 
438,  60  SB  971:  Sllaby  v.  BUnaley, 
(Vt)  96  A  634. 

a.  Orr  V.  Poote,  10  B.  Mon.  (Ky.) 
887;  Hunt  v.  Johnson,  19  N.  T.  279: 
National  Commercial  Bank  v.  Gray, 
71  Hun  296.  24  NTS  997  [aft  144 
N.  Y.  701  mem,  29  NB  858  mem]. 
Compare  McDermott  v.  Hoffman.  70 
Pa.  SI  (where,  however,  the  agree- 
ment had  reference  to  the  boundarr 
line  between  two  blocka  of  a  public 
survey). 

[al     AlteratUn  mm  affeettag*  ad- 

nusslhllltyi^— A  written  agreement 
executed  by  adjacent  landowners 
fixed  the  location  of  a  comer  and  the 
location  of  a  tree  by  description  by 
reference  to  the  monuments  and  dle- 
tanoes  therefrom.  After  the  execu- 
tion of  the  Instrument  the  number 
"11,"  Inserted  In  the  agreement  as 
indicative  of  the  dimensions  of  the 
tree,  had  been  written  In  such  a 
manner  as  to  give  It  the  appearance 
of  the  number  "41,"  and  It  was 
changed  so  as  to  read  "11."  It  was 
held  that  the  alteration  was  imma- 
terial, and  that  the  court  did  not  err 
In  admitting  the  Instrument  in  evi- 
dence in  a  suit  Involving  the  location 
of  a  boundary  between  the  adjacent 
owners.  Manuel  v.  Flynn,  B  Gal. 
A.  319.  90  P  468. 

[b]  Bights  Of  turd  jartl— ,^A 
written  agreement  between  owners 
of  adjoining  land  under  which  their 
boundary  is  fixed  will  not  affect  the 
rights  oi  a  third  adjoiner  not  a  party 
thereto.  Anderson  v.  Jackson,  69 
Tex.  846,  0  SW  675.  To  same  effect 
Knudsen  v.  Omanson,  10  Utah  124, 
37  P  250. 

0.  Mo. — Acton  V.  Dooley,  74  Mo. 
OS. 

N.  T. — O'Donnell  v.  Kelsey.  10  N. 
T.  412,  Seld.  22  taff  8  N.  T.  Super.  Ct. 
202];  Van  Wyck  v.  Wri^t,  18  Wend. 
167;  Jackson  v.  Smith,  9  Johns.  100. 

Pa. — Mover  v.  Rlok,  2  Hon.  266. 
See  also  Relter  v,  MeJunUn,  8  Pa. 
Super.  164. 

Tenn. — Mynatt  v.  Smart,  <Ch.  A) 
48  SW  270. 

Tex. — Bohny  v.  Petty,  81  Tex,  624, 
17  SW  80;  Vogt  v.  Oeyer.  (CIV.  A.) 
48  SW  1100. 

Vt— Hull  V.  Fuller.  7  Vt.  100. 

W.  Va — Owynn  v.  Schwarta.  22  W. 
Va.  487.  9  SB  880. 

7.  Byam  v.  Bobbins,  0  Allen 
fHass.)  S3;  Robertson  v.  McNlel.  12 
Wend.  (N.  T.)  S78.  See  generally 
Arbitration  and  Award  t  41S. 

[al  B«voeatloa  of  mbmlMtfoad — 
In  an  action  to  determine  the  actual 
location  of  a  line  alleged  to  have 
been  adopted  In  an  agreement  of 
arbitration,  evidence  of  the  revoca- 
tion of  the  submission  to  arbitration 
is  admissible.  Wood  v.  Iiafayette. 
46  N.  T.  484. 

8.  Hackett  v.  Sawyer,  14  N.  H.  66: 
Gaylord  v.  Gaylord,  48  N.  C.  867. 

9.  Thompson,  \.  Borg,  99  Minn. 


.4m 


For  later  oaaes,  devslopmeiita  and  tibMJtgmm  In  the  law  see  cumulative  Annotations,  ^u^4t;tttl4) 


iber. 


§§  322-326] 


BOUNDARIES 


[9C.J.]  2TO 


[f  322]  (b)  Hy  OominlBsioneTs  or  ProcasaloiieiB." 
The  proceedings  of  eommiasionen,  proeessioners,  or 
other  officers  daly  appointed  to  run  bonndaries  are 
admissible  in  evidence  between  th6  parties  and  those 
flajmipg  under  them,"  and  the  testimony  of  such 
officers  is  receivable  in  Biq^Nnt  of  an  incomplete 
report"  The  acts  of  fence  viewers  or  highway 
conunissionera,  however,  are  inadmissible  to  locate 
private  boundaries." 

[{  323].  (c)  By  Jndidal  Froceedlnfft— u.  In 
GoiienL  In  a  eontroverqy  as  to  boundaries  former 
tdjndieations  as  to  such  boundaries  between  the 
parties  or  their  privies  are  admissible  in  evidence;" 
snd  even  strainers  to  a  judgment  may  rely  on  it 
1^  way  of  estoppel  for  their  protection  as  against 
parties  to  it,  when  they  have  acted  on  the  faith  of 
its  reeitals  to  th^  injui^.^' 

[i  3241  bb.  Sherifl'a  Betnm  of  Eztout  When 
an  actual  entry  and  seizin  are  proved, -a  sheriff's 


return  of  an  extent  on  real  estate  to  satisfy  an 
execution  may  be  evidence  of  the  boundaries  of  the 
land  possessed  by  the  occupant,  where  he  relies  on 
a  title  by  disseizin.** 

325]  (d)  Oartificate  of  OommlBsioner  of  Land 
Office.  In'  a  suit  to  establish  a  boundary,  a  certifi- 
cate of  the  commissioner  of  the  land  office  is  ad- 
missible in  evidence.^' 

[$  326]  (6)  Locationfl  of  Honuments  and  HaAs 
— (a)  Jn  General.  Where  monuments  or  marks 
called  for  in  a  deed  or  grant  are  lost  or  otherwise 
uncertain,  they  must  be  established  b^  the  best 
evidence  of  which  the  nature  of  the  situation  is 
susceptible."  In  consequence  their  location  may  be 
proved  by  parol  evidence."  The  admission  giving 
effect  to  such  testimony,  it  is  said,  is  not  in  contra- 
vmtion  of  the  statute  of  frauds  and  perjury.  No 
estate  in  land  is  created  or  convened  by  parol  any 
more  than  there  is  by  the  adoption  of  a  consent- 


109.  96  NW  tit  (BO  holding  In  r«- 
spect  of  repreBentatlons  by  a  party 
to  a  purchaser  of  the  adjoining  land 
that  the  line  between  his  own  and 
the  adJolnlDK  land  is  the  true  bound- 
arr  line,  whereby  the  latter  pur- 
chuea  with  reference  to  such  Ifne). 

lit  'BateWlaliiiitiit  1v  ^mtt'^^T'^ 
«n  or  ptoo— aloaeCT  see  aapra  tl 
210-255. 

11.  Ky. — Crouch  v.  Wainscott,  122 
Ky.  107,  *1  SW  289.  28  KyL  1026; 
McLawrin  v.  Salmona,  11  B.  Hon.  96, 
SI  AmD  S<8. 

lUU-Pattlson  V.  Chew,  1  Harr.  A 
J.  fiSC  note. 

Mtss.— Vlck  V.  Pech,  5  Miss.  407. 

N.  H. — Adams  v.  Stanyan.  24  N.  H. 
4K;  Lawrence  v.  Haynea,  6  N.  H.  33, 
SO  AmD  6B4. 

H.  C— Hobbs  V.  Outlaw,  fil  N.  C. 
174. 


Pa.— itenpt  V.  Hanpt,  IB  A  700. 

J a}  retUlOB,  eatnaa  aad  saton. 
)n  trial  of  a  .prooeealoolnK  •caae, 
the  petition  to  the  proceaaloners, 
vittL  all  entriea  thereon  includlna 
the  affidavit  as  to  service  on  the  ad- 
Jolnlns  landowners,  the  return  of  the 
proeessioners,  and  the  surveyor's 
plat,  are  admissible  In  evidence  over 
ob]«etions  of  the  protestants  that 
the  papers  were  the  mere  pleadlnge 
in  the  case,  were  Irrelevant  and  in- 
admissible for  Jiny  purpose,  and  that 
the  pleadings  did  not  contain  any 
daecrlptton  of  the  land  or  the  lines 
In  dispute.  Castleberry  v.  Parrlsti, 
IS5  Ga.  527.  «9  SB'S^. 

Fb]  A  report  of  prooaaaloMisra 
<hily  made  and  returned,  although 
not  recorded  as  required  by  law,  is 
admissible  In  evidence  as  proof  of 
boundary.  MoLawrln  v.  Salmons,  11 
B.  Mon.  (Ky.)  »6.  S2  AmD  K63. 

(c]  rallnra  ox  ooBunlaaloaeta  to 
sfSM^Where  commissioners  certify 
in  their  return  that  they  had  taken 
the  deposition  of  witnesses,  caused 
a  survey  to  be  made  of  the  land, 
settled  and  adjusted  the  location 
thereof,  and  marked  and  bounded  the 
name,  but  that  after  duly  considering 
the  evidence,  etc.,  they  could  not 
&^ee  and  therefore  had  made  no 
establishment  or  further  return.  It 
was  held  that  the  commission  and 
the  return  were  no  evidence  to  prove 
the  location  of  the  tract  Green  v. 
McClellan.  4  Harr.  ft  J.   (Md.)  200. 

[d]  A  aafeottv«l7  sftsontad  land 
wnunlaalon  Is  not  admissible  In  evi- 
dence to  prove  boundaries.  Lowes 
V.  Holbrook,  1  Harr.  A  J.  (Md.)  163; 
GIttlngs  V.  Hall,  1  Harr.  ft  J.  (Ud.) 
11.  2  AmD  502:  Nelm  v.  Smith,  4 
Ran*,  ft  M.  (Md.)  389;  Weems  v. 
Disney.  4  Harr.  ft  H.  (Md.)  156; 
Johnson  v.  Kraner,  3  Harr.  ft  M. 
<Md.)  243. 

.  [e]  PwamtnilatlOfia  of  the  land 
Mtwaea  two  toma,  made  by  the 
senctman  of  such  towns,  are  compe- 
tent evidence  of  the  true  line  In  a 
suit  between  Individuals  owning 
land  on  the  opposite  aidea  of  the 
Una   Adaiha  T.  Stanyan.  34  M.  H. 


405;  Lawrence  v.  Haynes,  6  N.  H.  83, 
20  AmD  654. 

IB.  Mosman  v.  Sanford,  62  Conn. 
23. 

13.  Corlis  V.  Little,  13  N.  J.  L. 
229;  Camp  v.  Camp,  69  Vt.  687.  10 
A  748. 

14.  Smith  V.  Shackleford,  9  Dana. 
(Ky.)  462;  Hathaway  v.  Evans.  113 
Mass.  264;  Curtis  v.  Francis,  9  Cush. 
(Mass.)  427;  Gilchrist  v.  McLaugh- 
lin, 29  N.  C.  310:  Reset  v.  Donald,  84 
Tex.  648,  10  SW  796;  Dillingham  v. 
Smith,  30  Tex.  Civ.  A.  S25.  70  SW 
791.  See  also  Burton  V.  Todd,  72 
Gal.  361.  13  P  877:  Kimmarle  v. 
Houston,  etc.,  R.  Co.,  73  Tex.  688,  12 
SW  698  (both  dlacuaslng  the  rule). 

[a1  Xtos  batwaan  two  towaa^An 
adjudication  of  the  court  of  aesaiona, 
establiablng  the  line  between  two 
towna,  la  not  evidence  of  the  true 
Una  In  a  auit  between  Indlviduala 
who  owned  land  on  the  opposite  sides 
of  tha  dividing  line  of  the  towna, 
neither  of  the  individuals  being  in 
any  way  a  party  to  those  proceed- 
ings. Lawrence  v.  Hkynea,  6  N.  H. 
33,  20  AmD  654. 

16.  Hedlin  v.  Wllkins,  60  Tex.  409 
(where  a  recital  in  a  consent  decree 
recognising  a  certain  line  as  a  bound- 
ary Tine  between  the  parties  thereto 
was  held  admissible  In  favor  of  a 
stranger  to  the  decree  as  tending  to 
establish  the  true  line).  And  see 
Davis  V.  Blacksher  Co.,  131  Ala,  401, 
80  8  790  (where  It  was  held  that, 
where,  In  ejectment,  the  real  Issue 
involved  is  as  to  the  true  boundary 
of  the  land  conveyed  in  a  deed  from 
plaintiff  to  defendant,  wHIch  bound- 
ary is  described  as  a  public  road,  and 
the  evidence  shows  that  there  ex- 
isted at  the  time  of  the  execution  of 
the  deed  two  roads,  either  of  which 
might  answer  to  the  description  con- 
tained In  the  deed,  proceedings  of 
the  commissioners'  court  of  the 
county  wherein  the  land  was  situ- 
ated, to  establish  a  public  road  an- 
swering to  the  description  of  the  pub- 
lic road  as  described  In  the  deed.  Is 
admissible). 

IB.  Bott  V.  Bumell,  11  Mass.  168 
(holding,  however,  such  a  return 
is  not  conclusive  evidence  of  an 
actual  seizin  against  either  a  lawful 
owner,  the  debtor  in  the  transaction, 
or  one  claiming  by  privity  of  title). 
See  also  Fetrow  v.  Kochenour,  8 
Brewst.  (Pa.)  138  (recognising  the 
rule). 

17.  Petruclo  v.  Oroaa,  (Tex.  Civ. 
A.)  47  SW  48. 

18.  Oreen  Bay,  etc.,  Canal  Co.  v. 
Telulah  Paper  Co.,  140  Wla.  417,  132 
NW  1062:  Brew  v.  Nugent,  136  Wis. 
336,  117  NW  818.  See  alao  Nyatrom 
V.  Lee,  16  N,  D.  661,  666.  114  NW  478 
tcit  CycJ, 

1».  V.  S. — Reaurrectlon  Gold  Mln. 
Co.  V.  Fortune  Gold  Mln.  Co.,  129 
Fed.  668.  64  CCA  180. 

Ala. — Lecroix  v.  Malone.  IBT  Ala. 
434,  47  S  725. 

Cat. — ^Whaeler   v.   Benjamin.  Ill 


Cal.  51,  68  P  313;  Colton  v.  Seavey, 
22  Cal.  496;  Ferris  v.  Coover,  10  Cai. 
589;  Andrews  v.  Wheeler,  10  Cat.  A. 
614,  103  P  144. 

III.— Smiley  v.  Fries,  104  111.  416. 

Ind. — Caspar  v,  Jamison,  120  Ind. 
68,  21  NB  743. 

Iowa. — ^Williams  v.  Tachanta,  88 
Iowa  126.  66  NW  202. 

Kan. — McAlpine  v.  Reicheneker,  27 
Kan.  257. 

Ky. — Cooper  v.  Henderson  County; 
90  SW  676,  28  KyL  808;  Wallace  v. 
Maxwell,  1  J.  J.  Marah.  447. 

Me. — Rounds  v.  Ham.  Ill  Me.  268, 
88  A  892;  Willlamaon  v.  Gooch.  103 
Me.  402,  69  A  691;  Abbott  V.  Abbott, 
61  Me.  681. 

Masa. — Barrett  Murphy,  140 
Haas.  133,  t  NB  838:  Stone  v.  Clark. 
1  Mete  378,  36  AmD  370;  Frost  v. 
Spaulding,  19  Pick.  446.  81  AmD  160; 
Waterman  v.  Johnaon.  13  Pick.  261: 
Storer  v.  Freeman,  6  Vasa.  486,  4 
AmD.  IBB. 

Mich.— Anderaon  v.  WIrth,  131 
Mich.  1R3,  91  NW  ltf7.  See  Baker  v. 
McArthur,  54  Mich.  139,  19  NW  928 
(recognizing  the  rule). 

Minn. — Borer  v.  Lange,  44  Minn. 

281,  46  NW  358:  Tumbull  v.  Schroe- 
der,  29  Minn.  49,  11  NW  187, 

Miss. — McCaleb  v.  Pra^at,  26  Miss. 
257. 

Mont. — Collins  v.  McKay,  86  Mont. 
123,  134,  92  P  295,  122  AmSR  334 
[clt  Cyc], 

Nebr.-^Brldenbaugh  v,  Bryant,  79 
Nebr.  329,  112  NW  671:  Reed  v.  Bur- 
rell,  77  Nebr.  76.  lOR  >^W  166;  Kit- 
tell  V.  Jenssen,  37  Nebr.  686.  66  NW 
487:  Morrison  v.  Neff.  M  NW  364. 

N.  H. — Claremont  v.  Carlton,  2  N. 
H.  369.  9  AmD  88. 

N.  J. — BlBCkman  V.  DouAty,  40 
N.  J.  L.  319;  (>pdyke  v.  Stephana,  28 
N.  J.  L.  88. 

N.  T.— Robinson  v.  KIme.  70  N.  T. 
147.  But  see  Seaman  v.  Hogeboom, 
21  Barb.  398  (where  the  rule  was  not 
applied). 

N.  C. — Broadwell  v.  Morgan,  142 
N.  C.  476,  56  SB  840;  Marshall  v. 
Corbett.  137  N.  C.  556.  60  SE  210; 
Lewis  v.  Roper  Lumber  Co.,  113  N.  C. 
66.  18  SB  62;  Dugger  v.  McKesson, 
100  N.  C.  1,  6  SB  746:  Topping  V. 
Sadler,  60  N.  C.  357.  Compare  Wll- 
helm  V.  Burleyson,  106  N.  C.  381,  11 
SE  590  (discussing  the  rule). 

Oh.— McCoy   V.    Galloway,    3  Oh. 

282.  17  AmD  591;  Alshlre  v.  Hulse, 
Wright  170. 

Pa. — Miles  Land  Co.  v.  Hudson 
Coal  Co..  246  Pa.  11,  91  A  1061;  Col- 
lins V.  Clough,  222  Pa.  472,  71  A  1077, 
16  AnnCas  871;  Grata  v.  Beatee.  46 
Pa.  496;  Mills  v.  Buchanan,  14  Pa. 
69;  RDxelle  v.  Lewis,  37  Pa.  Super. 
503. 

S.  C— Perry  v.  Mlddlcton,  2  S.  C.  1*. 
639:  White  v.  Elgan.  1  8,  C.  L.  347.  ^ 

Tenn. — ^Hughlett  Conner,  12 

Heiak.  83. 

Tex.— smith  T,  Russell,  87  Tex. 
247:  Ctechran  v.  Casey,  (Civ.  A.)  138 
■Sw  I14ff;  -HcRaon  v,  Jwra^U^YvfA 
Diqitized  by  VjOOy  Ic 
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able  line.^  Considerable  latitude  in  the  character 
of  evidence  held  admissible  exists.  Thus,,  the  testi- 
mony of  witnesses  who  have  seen  the  monuments 
and  remember  their  location  is  competent.'^  But 
in  default  of  such  testimony,  other  competent  evi- 
dence relating  to  the  issue  may  be  considered,"  as 
for  instance  the  location  of  junior  surveys  which  call 
for  the  same  monuments  or  marks  surrou^iding 
circumstances,  such  as  the  actual  condition  and  sit- 
uation of  the  land,  buildii^^  passages,  water- 
courses, and  other  local  objects;  evidence  of  other 
undisputed  lines  of  known  distance  from  the  one 
in  dispute;'"  that  the  boundaiy  lines  of  fields  and 
highways,  as  established  by  the  early  settlers,  are 
in  harmony  with  disputed  monuments;'"  or  that, 
when  the  monument  was  in  existence,  a  measure- 
ment was  made  from  ,the  monument  to  a  certain 
point,  and  where  that  point  was,  so  that,  by  meas- 
uring back  the  same  distance  from  it,  the  location 
of  the  monmnent  may  be  ascertained."  Howevra, 
parol  evidence  should  not  be  admitted  where  it  does 


106  SW  404;  Keystone  Mills  Co.  v. 
Peach  River  Lumber  Co.,  (Civ.  A.) 
86  SW  64;  Vogt  V.  Geyer,  (Civ.  A.) 
48  SW  1100. 

Vt.— State  V.  Heaphy,  88  Vt.  428, 
92  A  813;  Patch  v.  iCeeler,  28  Vt.  832. 

Va. — I>ouKla8  Land  Co.  v.  T.  W. 
Thayer  Co.,  107  Va.  292,  B8  SB  1101; 
Oreff  v.  Norfolk,  etc.,  R.  Co.,  30  SE 
438:  Reusens  v.  Iiawson,  91  Va.  226, 
21  SB  347. 

W.  Va. — Stewart  v.  Doak,  68  W.  Va. 
172,  62  SB  9S. 

Que. — Laurentldes  Mica  Co.  V. 
Fortln.  IS  Que.  K.  B.  432. 

See  also  Pickett  v.  N^Json,  79  "Wis. 
9,  47  NW  936  (where  it  was  held  that 
parol  evidence  la  Inadmissible  when 
the  field  notes  of  the  survey  afford 
Bufflclent  data  for  running  the  tines). 

[a]  Ctovenuneat  ooznsr, — ^When  a 
comer  stone  of  a  recent  srovemment 
survey  has  been  recently  reitfoved, 
its  original  location  may  be  Identi- 
fied by  oral  evidence,  If  possible,  and 
in  such  case  the  plat  or  field  notes 
ought  not  to  be  adinltted  In  evidence 
to  show  the  location  of  the  corner 
stone,  and  thus  dispute  its  actual 
location  as  proved.  Morrison  v. 
Neft,  (NebT)  20  NW  264. 

[b]  Ibrta  not  eaUM  forr^In  lo- 
cating a  patent  of  ancient  date,  evi- 
dence in  respect  to  marked  trees, 
although  not  called  for  In  the  grant, 
is  admisBible.  Topping  v.  Sadler,  60 
N.  C.  857.  See  Boehner  v.  Hirtle,  4.6 
N.  S.  231,  254  [cit  Cyc]. 

[c]  .  Oral  teatlmonr  aa  to  wlMxw  » 
■wrvijo*  seta  stakes  not  umtloaod 
Im  tlM  desoitption  Is  of  course  in- 
competent. State  V.  Cowllta  County, 
84  Wash.  262,  146  P  609. 

90.  Per  Rice,  J.,  In  Rotelle  V. 
Lewis,  87  Pa.  Super.  6«S,  BTO.  To 
same  effect  Burknolder  v.  Markley, 
98  Pa.  37:  Craft  v.  Yeaney,  8C  Pa. 
210:  Dawson  v.  Mills.  32  Pa.  302. 

ai.  Reed  v.  Burrell.  77  Nebr,  76, 
108  NW  166;  Lewis  v.  John  L.  Roper 
Lumber  Co.,  113  N.  C.  65,  18  SB  62; 
Nystrom  v.  Lee.  16  N.  D.  661,  565,  114 
NW  478  [clt  Cycj;  McCoy  v.  Gallo- 
way, 3  Oh.  282,  1?  AmD  691. 

[a.]  Bxtnt  and  limits  of  rnls.^ — 
(1)  Thus,  in  an  action  over  dis- 
puted boundaries  in  an  ancient  grant, 
a  witness  who,  when  a  boy,  had  been 
directed  by  the  agent  of  the  owner 
of  the  land  In  dispute  to  go  with  the 
surveyor  to  mark  off  the  boundaries 
may  properly  testlftf  as  to  the  monu- 
ments and  courses  followed,  although 
the  agent  was  present  when  the 
survey  was  made.  Dugger  v.  Mc- 
Kesson, 100  N.  C.  1,  6  SB  746.  (2) 
And  plaintiff's  testimony,  that  corner 
trees  were  marked  on  the  boundaries 
of  the  land  in  dispute,  and  that  when 
one  marked  tree  had  disappeared 
plaintiff  marked  another  to  show 
where  It  had  stood,  was  competent. 
Lewis  V.  John  L.  Roper  Lumber  Co., 


113  N.  C.  65.  18  SB  62.  (3)  So  the 
testimony  of  a  witness  that  he  set 
out  an  elm  tree  a  specified  number  of 
feet  from  fence  posts  on  a  line  Is 
admissible  to  show  the  location  of 
such  fence.  Keefe  v.  Sullivan 
County  R.  Co.,  76  N.  H.  116,  71  A 
379.  (4)  On  the  other  hand,  the 
mere  conclusions  of  a  witnctss  as  to 
the  location  of  boundaries  are  not 
admissible.  Clarke  v.  Case,  144  Mich. 
148,  107  NW  893;  Beecher  v.  Galvin, 

71  Mich.  891,  88  NW  469.  (6)  So 
testimony  Is  not  competent,  that  a 
surveyor  not  shown  to  have  knowl- 
edge of  the  facts  pointed  out  to  the 
witness  a  corner  In  the  bearing  trees, 
which  the  latter  then  compared 
with  the  fleld  notes  and  found  that 
the  slEe,  course,  and  distance  of  the 
trees  from  the  corner  corresponded 
therewith.  Tltterlngton  v.  Trees,  78 
Tex.  567.  14  SW  692.  To  same  effect 
Runkle  v.  Smith,  (Tex.  Civ.  A.)  118 
SW  746. 

82.    Stanley    v.     Hermanson,  88 

Nebr.  828,  ISO  NW  673. 

S3.  Mitchell  V.  Mitchell,  8  Oil! 
(Md.)  9ff, 

M.  Salisbury  v.  Andrews,  19  Pick. 
(Mass.)  260.  To  same  effect  Ameson 
V.  Spawn.  2  a  D.  S69,  49  NW  1066, 
39  AmSR  788. 

as.    Hobbs  V.  Hobbs,  76  N.  H.  690, 

72  A  290:  Keefe  v.  Sullivan  County 
R.  Co.,  76  N.  H.  116,  71  A  879. 

Be.  Bridenbaugh  v.  Bryant,  79 
Nebr.  329,  338,  112  NW  B71  (where 
the  court  said:  "The  early  settlers, 
locating  their  lands  at  a  time  when 
the  survey  was  comparatively  recent, 
and  the  monuments  comparatively 
new,  would  naturally  and  probably  fix 
their  boundaries  accordingly.  And 
the  fact  that  such  boundaries,  so 
fixed,  coincide  with  old.  defaced  and 
uncertain  monuments  tends  to  prove 
their  genuine  character"). 

97.  Williamson  T.  Oooch,  103  Me. 
402,  69  A  691. 

98.  Pauly  v.  Broadnax,  167  Cal. 
386.  108  P  271  (holding  that.  In 
ejectment  for  land  claimed  to  be 
located  In  a  half  section  owned  by 
plaintiff,  in  which  the  original  survey 
stakes  were  shown  to  have  been  de- 
stroyed and  other  stakes  set  up  In 
their  place,  a  stake  found  many  miles 
from  the  land  claimed,  but  In  the 
territory  originally  surveyed  by 
those  who  surveyed  plaintiff's  land, 
was  properly  excluded  from  evi- 
dence). 

99.  Resurrection  Gold  Mln.  Co.  v. 
Fortune  Gold  Mln.  Co.,  129  Fed.  668, 
64  CCA  ISO.  And  see  Andrews  v. 
Wheeler,  10  Cal.  A.  614,  103  P  144 
(holding  that,  where  the  call  In  a 
deed  was  merely  to  a  comer  as 
shown  by  a  designated  map,  evidence 
referring  to  stakes  set  by  others  In 
Riaklng  surveys  of  adjoining  lands 
was    Inadmissible,    as    It   did  not 


not  appear  that  it  would  be  of  any  assistance  to  the 
jury  in  locating  the  boundaries;^  and  it  should  not 
be  admitted  for  the  purpose  of  substituting  a  dif- 
ferent monmnent  for  one  clearly  called  for  by  a 
deed  or  patent,  or  by  a  survey  on  which  it  is 
founded,  because  that  course  of  proceeding  would 
violate  the  settled  rule  that  written  contracts  may 
not  be  contradicted  nor  modified  by  oral  evi- 
dence." 

327]    (b)  A4ioi]iin«  Tracts.   On  an  issne  as 
to  the  idmtity  and  location  of  a  survey,  testimony 
as  to  the  relative  location  and  calls  of  an  adjoining 
survey  is  competent. 
[$  328]    (c)  Oonnty  or  Town  Lines.  For  the 

Sorpose  of  determining  the  location  of  a  municipal 
ne,  as  affecting  private  parties  who  claim  such  line 
as  a  boundary  for  their  lands,  not  only  the  language 
of  the  law  fixing  the  line  must  be  considered  but  the 
public  practice  is  to  be  looked  to  in  eonneetion  wiUi 
levying  taxes,  selecting  jurors,  serving  prooess,  offi- 
cial surveys,  and  similar  matters.*^ 

Identi^  monuments  set  by  the  sur- 
veyor In  making  the  survey  for  the 
map,  and  it  could  not  establish  the 
boundary  lines  contrary  to  those 
called  for  by  courses  and  distances 
shown  on  the  map). 

90.  Ky.— Whalen  v.  Nlsbet.  96  Ky. 
464,  26  SW  188.  16  KyL  62. 

Md.— Mitchell  V.  Mltcbell,  8  QUI 
98. 

N.  C— Demlng  V.  Oalney,  «S  N.  C. 

628. 

Pa. — Tyrone  Mln.,  etc.,  Co,  v.  Cross, 
128  Pa.  686,  18  A  619;  Bellas  v. 
Cleaver,  40  Pa.  280;  Collins  v.  Bar- 
clay, 7  Pa.  67. 

S.  C. — Blrehfleld  v.  Bonbam.  89  S. 
a  L.  62. 

Tex. — Coleman  v.  Smith,  65  Tex. 
264. 

_fa]      AjnUoatloaa    of  ralo. — (1) 

Where  the  beginning  comer  of  a  sur- 
vey located  on  a  river  cannot  be  accu- 
rately identified  on  the  ground  on  ac- 
count of  changes  In  the  river,  other 
survey  adjoining,  made  subseonentiy 
by  different  surveyors,  and  referring 
to  and  Identifying  the  prairie  comers 
of  the  former  survey  by  artiflcla.1  ob- 
jects, may  be  looked  to  in  identify- 
ing the  beginning  comer;  but.  If 
the  beginning  comer  is  located  from 
the  evidence,  within  a  radius  Incon- 
sistent with  the  reputed  prairie 
comers,  the  latter  must  yield.  Mat- 
thews V,  Thatcher,  33  Tex.  CIt.  A. 
133.  76  SW  61.  ,(2)  Any  facts  which 
tended  to  show  the  actual  footsteps 
of  the  surveyor  In  making  the  differ- 
ent subdivisions  that  compose  the 
respective  blocks  could  be  used  to 
ascertain  the  boundaries  of  the 
blocks,  which  were  merely  the  bound- 
aries of  the  outside  subdivisions, 
and,  where  no  mark  could  be  found 
designating  and  fixing  the  lines  of 
the  outside  subdivisions,  they  could 
be  fixed  by  marked  comers  and  foot- 
steps around  inside  surveys  to  which 
they  were  tied  by  the  field  notes. 
Taft  V.  Ward.  68  Tex.  Civ.  A.  269. 
124  SW  437.  (3)  Where  the  calls 
for  course  and  distance  of  a  dis- 
puted boundary  are  inconsistent, 
lines  In  adjacent  surveys  tied  to 
those  in  controversy  can  be  consulted 
in   determining   the   true  boundary. 


Klngsley  v.  Patterson,  (Tex.  Civ.  A.) 
116  SW  105.  (4)  Where  It  is  ap- 
parent that  a  square  tract  of  land 
was  divided  into  four  equal  parts. 
It  Is  competent  In  evidence  of  the 
dividing  line  between  two  of  the  lots 
to  show  the  line  between  the  two 
other  lots.  O'Banlon  v.  Ooodrich, 
62  SW  1016,  23  KyL  SIS. 

31.  State  v.  Malone,  134  La.  779. 
782.  64  S  711  tcit  Cycl;  Dugger  v. 
McKesson.  100  N.  C.  4  «  SB  746; 
Hecker  v.  Sterling,  36  Pa.  423.  See 
also  Hathaway  v.  Evans,  IIS  Mass. 
264  (discussing  the  rule). 

[a1    XvUamo*  of  ocwnwitlom.  i  On 
an  issue        to  the  locauon  of  the 
. — ^ 
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329]  (d)  Fences.  The  maintenance  of  fences 
between  adjoining  proprietors  is  competent  evidence 
to  go  to  the  jury  in  a  dispute  as  to  their  true  bound- 
ary Une,*^  bnt  evidence  of  division  fences  on  adjoin- 
ing tracts  is  inadmissible."  And  it  has  been  held 
that,  in  an  action  to  determine  boundaries^  evidence 
that  one  of  the  adjoining  owners,  in  setting  a  hedge, 
purposely  avoided  setting  it  on  the  line  was  inad- 
missible, where  the  other  owner  had  no  knowledge 
of  the  intent  and  believed  that  the  hedge  was  placed 
on  the  bonndary."* 

[i  330]  (e)  lAnm  Bon  and  Harked.  Lines  ac- 
tually mn  and  marked  on  the  ground  are  the  best 
evidence  of  the  true  location  of  a  survey."  They 
are  better  evidence  of  the  true  boundaries  than  the 
surrey  made  after  the  stakes  of  the  original  survey 


have  disappeared.^  They  may  be  proved  by' any 
evidence,  direct  or  circumstantial,  competent  to 
prove  any  other  disputed  fact.''  Conversely,  it  is 
competent  to  prove  that  a  line  claimed  to  have  been 
run  was  never  in  fact  marked  on  the  ground.^  ,0n 
the  other  hand,  testimony  of  a  witness  that  he  no- 
ticed trera  marked  as  if  they  were  line  trees  is  too 
indefinite  to  be  admissible  on  the  question  of  loca- 
tion of  boundary.'* 

331}  (f)  Streets  and  Ways.  Where  the  loca- 
tion of  a  street  or  a  way  becomes  important  in  de- 
termining a  disputed  boundary,  such  location  is 
admissible  in  evidence  and  may  be  proved  by  the 
proceeding  to  open  such  street  or  way  or  by  evi- 
dence as  to  its  boundaries  as  actually  opened  and 
used.*^   Parol  evidence  is  admissible  to  show  the 


boundary  line  between  two  towns, 
claimed  by  private  parties  as  the 
dlvlBloa  line  between  their '  private 
lands,  testimony  of  persons  that  they 
bad  occupied  land  up  to  the  town 
line  claimed  by  plaintiff  as  the  true 
line  Is  competent.  Aldrlch  v.  Grif- 
flth,  fit  Vt.  S»0,  29  A 

[b]  Thm  mbmtm  of  tk«  oonunta- 
ilOBics'  oosrk  reaardinR  a  county 
road  purporting  to  be  laid  out  on 
the  boundary  line  in  dispute,  showing 
the  proceedlnsB  for  its  opening  and 
designatlns  m  part  of  the  center  line 
thereof  as  the  western  boundary  of 
plaintiff's  land,  ai^d  showing  also 
an  order  cranted  to  road  over- 
seer for  the  removal  of  obstructions 
thereon,  may  be  admitted,  in  con- 
nection with  other  tacts,  to  show 
acquiescence  In  the  line.  Voet  v. 
CiSer.  (Tex.  Civ.  A.)  48  SW  ifoo. 

92.   Ala.— Ross  V.  Roy,  39  B  SSS. 

Mass. — Hllea  v.  Barrows,  122  Mass. 
G;9:  Coyle  v.  Cleary,  118  Mass.  208; 
Hollenbeck  v.  Rowley,  8  Allen  4?S. 

Mich. — ^Hoffman  v.  Fort  Huron,  102 
Hleb.  417.  eo  NW  8S1:  Hockmoth  v. 
Dea  Grand  Champa,  71  Mich.  S20, 
19  NW  717. 

N.  H.— Knight  V.  Coleman.  19  N. 
H.  118.  4»  AmD  147:  Smith  v.  Hos- 
mer,  7  N.  S.  48<,  28  AmD  854. 

wis. — ^Brew  v.  Nugent.  188  Wis. 
331.  117  NW  SIS. 

Bat  see-  Coiiui  t.  Cocdi.  22  Minn. 
137  (irttere  under  the  Acts  the  rule 
na  act  applied). 

[a]  Abusb*  fmesa  used  by  m  anr- 
nror  la  M^mwvUMg  to  vnxodwM 
■a  old  aamy  are  strong  evidence  of 
the  location  of  the  onginal  lines, 
and.  if  they  have  stood  for  twenty 
or  thirty  years,  should  be  taken  aa 
indicstlnff  such  lines  aa  against  evi- 
dnce  Ignoring  fences  ana  aasumlng 
a  itarung  point  at  a  certain  street 
weaose  agreed  on  by  surveyors  as 
the  true  line.  Beaublen  v.  Kellogg, 
«  Ulch.  S88.  S7  NW  691. 

n  Fairfield  v.  Barrette.  7S  Wis. 
W.  41  NW  M4.  See  also  Ostrander 
T.  Washburn,  14  NTS  684  (recognla- 
to«  the  rule). 

..M,  Watson  v.  Hogan,  180  Iowa 
350,  10«  NW  759. 

_  8B.   Cal. — ^Hubbard    v.    X>U8y,  80 
CaL  ISl,  22  P  214:  Meeker  v.  Sim- 
mons. 10  Cal.  A.  260.  101  P  683. 
,    Iowa. — Matson  v.  Poncln,  1S2  Iowa 
(19,  132  NW  970.  88  UlANS  1020. 

Ky.— Wand  v.  Corbln,  107  SW  7S8. 
1!  KyL  95^;  Snle  v.  Brandenburg,  6 
Ky.  Op.  791. 

_  Mass. — Allen  v.  Kingsbury.  1 6 
Pick.  286. 

,  N.  H.— Ball   V.   Davis,  36   N.  H. 

S69. 

„N.  c— Guiles  T.  HcAdams.  168  N. 
C.  SOT.  18  SE  162. 

^Pa.— Burkholder  v.  Marfcley,  98 
17;  Hunt  v.  Devling.  8  Watts 
*»3;  Beecher  v.  Newcomer,  4^  Pa. 
°ui>er.  44  (where  It  was  satd  that 
tte  most  persuasive  evidence  of  the 
original  location  of  a  survey  are  the 
tnonnments  made  on  the  ground  by 
tile  surveyor  for  that  survey,  such 
M  the  marking  of  trees  for  corners 
ana  lines,  or  the  adoption  of  natural 
joonuments,  such  as  streams  cross- 
rag  the  lines  of  a  survey);  Culver 


V.  Haslett,  13  Pa.  Super.  823;  Kron 
V.  Daugherty,  9  Pa.  Super,  163;  Hat- 
field V.  Beale,  1  Chest.  Co.  474. 

Vt. — Stiles  V.  Eaptbrook,  66  Vt. 
636,  29  A  961;  Clary  v.  McOlynn,  46 
Vt.  347. 

Wash, — Stangalr  v.  Roads,  41 
Wash.  683,  84  P  405.  And  see 
Cadeau  v.  Elliott,  7  Wash.  206,  34  P 
916. 

Wis. — Pereles  v.  QroBs,  126  Wis. 
122.  105  NW  217.  110  AmSR  901. 

See  also  Alexander  v.  Gossett,  29 
S.  C.  421,  7  SB  814  (recognising  the 
rule). 

86.  Breakey  v.  Woolsey,  149  Mich. 
86,  112  NW  719;  Carpenter  v.  Monks, 
81  Mich.  103,  46  NW  477;  Flynn  v, 
Glenny.  61  ^<ich.  580,  17  NW  66. 

37.  Ky.— Smith  v.  Prewlt.  2  A.  K. 
Marsh.  166. 

Me. — Bean  v.  Bachelder,  78  Me. 
184.  3  A  279. 

Mich.— Baker  v.  McArthur,  64 
Mich.  139.  19  NW  928. 

Mo. — ^Weaver  v.  Robinett.  17  Mo. 
459. 

Tenn, — Hugblett  v.  Conner,  12 
Beisk.  83. 

Tex. — Smith  V.  Boone,  84  Tex.  626, 
19  SW  702;  Hermann  v.  Fenn,  (Civ. 
A.)  129  SW  1189.  1141. 

Wash. — Tacoma  BIdg..  etc..  Aasoe, 
V.  Clark.  8  Wash.  SsOt  P  186. 

W.  Va.— Lewis  v.  Yates,  78  W.  Va. 
841,  79  SB  881. 

[a]  Vesllumr  of  eyarwitMases 
(1)  who  saw  the  lines  actually  run 
on  -the  ground  (I^reles  v.  Gross.  126 
Wis.  122,  106  NW  217.  110  AmSR 
901),  (2)  or  who  have  seen  the 
marked  -line  or  any  of  the  corners 
(Thunnan  v.  Leach,  (Ky.)"  116  SW 
800),  la  oompetent.  <8)  But  testi- 
mony of  a  witness,  that  he  found 
on  the  ground  certain  lines  and 
comers  made  by  the  original  sur- 
veyor when  making  a  aurvey,  is  ob- 
jectionable, he  not  showing  how  he 
knew  that  the  marks  which  he 
found  were  made  by  such  surveyors. 
Goldman  v.  Hadley,  (Tex.  <31v.  A.) 
128  SW  282.  (i)  To  show  how  he 
acquired  the  knowledge,  a  witness 
was  properly  permitted  to  testify 
that  Gillespie,  a  surveyor,  was  with 
htm  on  the  occasion  when  he  found 
the  marked  boundary  line  concerning 
which  he  testined.  Mvers  v.  Moody. 
(Tex.' Civ.  A.)  122  8'W  920;  Hom- 
berger  v.  GIddlngs.  31  Tex.  Civ.  A. 
283,  288,  71  SW  989  (where  the  court 
said:  "As  to  the  testimony  ...  to 
which  objection  was  made,  It  was 
admissible,  since  he  testlfled  to  no 
more  than  that  the  surveyor  Gilles- 
pie was  with  him  when  he  found 
the  marked  line  about  which  he 
testifies.  He  relates  no  declaration 
of  Gillespie,  but  merely  shows  how. 
when,  and  under  what  circumstances 
the  witness  gained  his  knowledge"). 

rb]  Objects  found  on  the  ground  not 
oaUsd  for.^ — Where  a  marked  line  of 
an  adjacent  survey  Is  called  for,  and 
such  line  can  be  ascertained  with 
accuracy,  but  there  fs  no  evidence  as 
to  how  the  survey  was  actually 
made,  and  a  controversy  arises  as 
to  whether  course  and  distance  or 
the  marked  line  shall  prevail,  objects 
found  on  the  ground  may  be  con- 


sidered as  Indicating  the  footsteps 
of  the  surveyor,  although  there  are 
no  calls  for  such  objects  in  the 
grant.  Goodson  v.  Fitzgerald,  (Tex. 
Civ.  A.)  136  SW  696. 

[cl  IHaorepaaoy  befeweon  ealls  and 
marts.. — In  ejectment  against  an  ad- 
joining lot  owner  to  recover  a  dis- 
puted strip  a  discrepancy  between 
calls  of  a  plat  and  marks  on  the 
ground  may  be  explained  by  evidence 
that  the  tract  is  larger  than  the  plat 
called  for.  and  that  the  lots  as  then 
occupied  were  of  a  certain  length 
corresponding  to  the  original  tract. 
Kron  v.  Daugherty,  9  Pa.  Super.  168. 

[d]  Xdne  •ataUlshed  by  proees- 
sionlBf*— While  the  proper  evidence 
of  proceedings  to  establish  a  line  by 
processioning  land  Is  a  registered 
plat  and  certificate,  or  a  copy  there- 
of, of  the  survey  made  by  the  county 
surveyor  and  registered  as  required 
by  Tenn.  Code  I  2020,  yet  parol  evi- 
dence is  admissible  to  show  the 
locality  of  the  line  or  of  the  bound- 
aries already  established.  Hughlett 
V.  Conner,  12  Helsk.  (Tenn.)  83. 

[el  Unes  not  oonaeoted  wltb  dl»- 
nntetf  bonadsiy^LInes  which  are  es- 
tablished and  undisputed,  althougb 
not  connected  with  the  land  In  con- 
troversy,  are  competent  evidence 
whenever  they  tend  to  elucidate  the 
subject  In  dispute.  Olbson  v.  Poor. 
21  N.  H.  440.  SZ  AmD  216.  To  sune 
effect  Boston  v.  Richardson,  IS  Allen 
(Mass.)  146. 

^  [f]  Where  tha  beandavr  la  flxad 
by  ref  erenee  to  an  •ataUbAad  Una, 

evidence  of  measurements  from 
other  points  not  referred  to  in  the 
deed  is  inadmissible,  unless  It  Is 
shown  that  the  position  of  the  es- 
tabllshed  line  cannot  be  ascertained. 
Liverpool  Wharf  v.  Prescott,  4  Allen 
(Mass.)  28. 

,  W.  Bice  V.  Blxler.  1  Watts  *  S. 
(Pa.)  446. 

_  B9,  w.  M.  Rltter  Lumber  Co.  v. 
Montvale  Lumber  Co.,  169  N.  a  80. 
86  SE  438. 

40.  Orefia  v.  Santa  Barbara,  91 
Cal.  621,  28  P  868;  Gould  v.  Wagner, 
196  Ma8a..270,  82  NHJ  10;  Partridge 
V.  Russell.  2  NTS  629.  See  also  Mot- 
ley V.  Sargent,  119  Mass..  281;  Cod- 
man  V,  Bhrans,  1  Allen  (Mass.)  443 
(both  cases  recocnlslng  the  rule). 
Compare  Major  v.  Watson,  73  Mo.  661 
(where  the  evidence  was  not  admis- 
sible). 

[a]  Private  w»y.~Where  land 
was  conveyed  by  a  deed  as  bounded 
on  a  private  way  belonging  to  the 
grantor,  but  no  way  was  then  laid 
out.  although  a  culvert  was  built  by 
the  grantor  across  a  piece  of  the  land 
retained  by  him  and  a  fence  was 
erected.  It  was  held  that  the  location 
of  the  way  was  a  matter  of  fact.  In  de- 
termining which  the  conduct  and  dec- 
larations of  the  parties,  the  nature 
and  position  of  the  fence  and  culvert, 
and  the  purposes  for  which  they  were 
built  were  competent  evidence.  Crafts 
V.  Judson,  119  Mass.  521. 

[b]  Taoated  proeeeOlngs. — Under 
a  claim  that  a  certain  street  marks  a 
boundary  line  It  Is  error  to  admit  in 
evidence  proceedings  to  open  such 
street,  the  Judgment 
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practical  location  of  the  street.*^ 

[$  332]    (7)  Ltmg    Oontiiiaed    FowMuioii.  In 

cases  of  disputed  boundaries,  evidence  of  long  con- 
tinued occupancy  and  acquiescence  is  admissible,  in 
the  absence  of  any  certain  monuments  or  data,  to 
determine  courses  and  distances.*'  But  such  evi- 
dence is  not  admissible,  where  the  field  notes  of  the 
priginal  survey  afford  means  of  ascertaining  the 
true  location  of  the  boundary  lines,  and  where  the 
correctness  of  a  survey  made  in  accordance  with  the 
field  notes  is  not  impeached." 

[$  333]    (8)  Maps  and  Flats— (a)  In  OeneraL 


In  a  proper  case,  the  original  plat  of  a  survey  may 
be  used  in  evidence  to  show  the  position  of  the 
land.*^  As  a  rule,  in  order  that  a  map  or  plat  may 
be  admitted  in  evidence  on  a  question  of  boundary, 
it  must  either  be  official,*'  have  been  vMognxzeA  as 
correct  by  the  former  owner  of  the  land,  or  have 
been  referred  to,  either  expressly  or  by  clear  impli- 
cation, in  the  deed  or  the  grant  bnt  in  some  states 
an  ancient  map  or  plat,  when  duly  autbeifticated,  is 
admissible  to  prove  a  disputed  boundary,*"  and  a 
map  or  plat  referred  to  in  the  testimony  is  admis- 
sible as  explanatory  of  it.*'   In  all  eases  the  map  or 


been  vacated  for  the  .want  of  Juris- 
diction. St.  IiDuifl  V.  Meyer,  ST  Mo. 
276  [aft  13  Mo.  A.  867]. 

41.  Smith  V.  Staoey,  6S  App.  DIt. 
621.  73  NYS  1022. 

42.  Cal. — Price  v.  I>e  Reyes,  161 
Cal.  484.  119  P  89S. 

Ky. — Thurman  v.  Leach.  116  SW 
300. 

Me.—Cutte  v.  King,  6  Me.  482. 

Maas. — Charlton  City  M.  S.  Soc  v. 
Akers,  167  Mass.  660,  46  NB  881; 
Owen  V.  Bartholomew,  9  Pick.  519. 

N.  T. — Rockwell  V.  Adams,  6  Wend. 
467. 

N.  C— Hansteln  v.  Ferrall,  149  K. 
C.  240,  62  SE  1070;  Davidson  v.  Ar- 
ledpe.  97  N.  C.  172.  2  SB  378.  Com- 
pare Bynum  v.  Thompson,  26  N.  C. 
678  (apparently  riecOKnlslnr  .the 
rule). 

Wis. — Perelea  v.  Grosa,  126  Wis. 
122,  105  NW  217,  110  AmSR  901;  Nys 
T.  Blemeret,  44  Wis.  104,  See  also 
Racine  v.  Bmerson,  86  Wis.  80,  66 
NW  177,  39  AmSR  819;  Racine  v.  J. 
I.  C.  Plow  Co..  56  Wis.  639.  14  NW 
699  (both  cases  dlBCUSStng  the  rule). 

[a]  Adverse  possession. — In  a  suit 
involving  the  location  of  a  boundary 
line,  evidence  of  adverse  possession 
Is  competent  as  an  item  of  evidence 
showlnr  the  true  location  of  the  line. 
Sark  V.  Duhrlnc.  140  Wis.  621,  122 
NW  llSl. 

43.  Liind  V.  Hustad.  147  Wig.  66, 
132  NW  7S3. 

44.  Stearns  Lumber  Co.  v.  Ross, 
144  Ky.  687.  139  SW  864:  Hoes  v. 
Lusk,  120  Ky.  419.  8S  SW  1128.  2? 
KjrL  840;  Bell  County  Land,  etc..  Co. 
V.  Hendrlckson,  68  SVf  842.  24  KyL 
*7I. 

[a]  VlMn  the  mamj  for  a  Jontov 
ffxan  was  mads  hef  ore  Uie  msIot 
naxt  and  the  fixed  line  called  for  hy 
Die  senior  xrant,  the  map  and  cer- 
ilflcate  of  the  survey  are  admissible 
to  corroborate  the  surveyor's  testi- 
nony  as  to  such  line.  w.  U.  Ritter 
Lumber  Co.  v.  Montvale  Lumber  Co., 
169  N.  C.  80,  86  SE  4S8. 

4B.  U.  8.— Martin  v.  Huffhea,  98 
Ted.  K6S,  S»  CCA  ISO. 

Cal.— Qalvin  v.  Palmer.  Ill  Cal.  46, 
46  P  172. 

Ky. — Buckner  v.  Hendrlck,  1  8W 
646.  8  KyL  347. 

Nebr. — Morrison  v.  NefC,  18  Nebr. 
188,  24  NW  685. 

N.  J.~HarinK  v.  Van  Houten,  22  N. 
J.  L.  61. 

N.  C— Redmond  v.  MuUettaz,  118 
N.  C.  606,  18  SE  708. 

See  also  Helnrtchs  v.  Terrell,  66 
Iowa  25,  21  NW  171  (construing 
Code  S!  i960.  3653,  3702.  and  holding 
that  under  these  sections  the  plat 
book  kept  by  the  county  assessor  Is 
not  admissible  in  evidence  in  aid  of 
a  defective  description  of  premises 
claimed  by  plalntln  in  a  controversy 
Involving  a  question  of  boundary). 

Compare  Baldwin  v.  Fisher,  110 
Minn.  186.  190.  124  NW  1094  (holding 
that.  In  an  action  to  restrain  trespass 
on  land  and  the  obstruction  of  a 
watercourse,  plats  of  unomclal  sur- 
veys were  admissible  to  establish  the 
boundary  line  of  the  land;  and  where 
it  was  said:  "It  was  not  error  to 
admit  the  Jenks  plat  In  evidence  un- 
der the  circumstances.  If  it  was  not 
sufficient  of  Itself  to  establish  the 
Una  as  claimed  by  the  plaintiff  to  be 
the  true  original  line,  it  was  proper 


to  conaldar  It  In  connection  with  the 
plaintlfTa  testimony  aa  to  hla  posses- 
sion of  the  tract  actually  occupied 
and  cultivated  by  him"). 

[a]  Map  of  oount7- snrrsjor. — In 
an  action  to  quiet  title  to  lands 
fronting  on  certain  streets,  the 
county  surveyor's  map  was  admis- 
sible for  the  purpose  of  showing  the 
dlfCerence,  If  any.  between  the  loca- 
tion of  one  of  the  streets  at  the  time 
of  the  trial  and  the  location  of  the 
south  line  of  one  of  the  blocks  as  es- 
tablished by  a  previously  recorded 
map.  Price  v.  De  Reyes,  161  Cal.  484, 

119  P  893. 

[b]  Za'  Vorth  OaroUna,  aader  tlie 
statutes  which  require  the  surveyor 
to  make  two  plats  and  to  record 
thereon  the  courses,  distances,  and 
watercourses  crossed,  and  that  one 
of  these  plats  shall  be  attached  to 
the  grant  and  the  other  filed  in  the 
office  of  the  secretary  of  state,  the 
plats  are  admissible  in  evidence  on 
the  question  of  disputed  boundaries. 
Wilson  Lumber,  etc.,  Co.  v.  Hutton, 
162  N.  C.  637,  68  SE  2;  McNeely  v. 
Laxton,  149  N.  C.  327.  68  SE  278: 
Hlgdon  V.  Rice,  119  N.  C.  628.  26  SB 
256;  Redmond  v.  MuUenax,  113  N.  C. 
506.  18  SB  708;  Cooper  V.  White.  46 
N.  C.  889. 

48.  Nichols  V.  Turney,  16  Conn. 
101;  Webb  V.  Hall.  18  N.  C.  278; 
Oratx  V.  Beates,  46  Pa.  496.  See  also 
Thrush  V.  Oraybtll,  110  Iowa  686,  61 
NW  798  (where  the  grantor  was  Ig- 
norant of  errors  in  the  map). 

[a]  Plat  made  at  lastaaos  of 
owner.— A  plat  of  a  tract  of  land 
made  at  the  Instance  of  the  owner  la 
admissible  In  evidence  as  an  admis- 
sion against  him  and  all  persons 
claiming  the  land  under  him.  Webb 
V.  Hall.  18  N.  C.  278. 

47.  Cal. — Olseh  v.  Rogers.  120  Cal. 
225.  62  P  486;  Taylor  v.  McConlgle, 

120  Ca).  128,  52  P  159.. 

Mich. — Atwood  V.  Canrlke,  86  Mich. 
99,  48  NW  960. 

Mo. — Brewington  v,  Jenkins,  85 
Mo.  67;  Soulard  v.  Allen,  18  Mo.  690. 

Nebr. — Hanlon  v.  Union  Pac  R. 
Co.,  40  Nebr.  62,  68  £fW  690. 

N.  T. — Klngaiand  v.  Chittenden,  6 
Lans.  16  faff  1l  N.  T.  618];  Crawford 
V.  Loper,  26  Barb.  449. 

See  also  Jones  v.  Johnston,  18  How. 
(U.  S.)  160,  16  li.  ed.  »0  infra  this 
note  [a]. 

[a1  Sffeot  of  losi— adml— Ion  of 
.anhstituts. — Where  a  map  which  Is 
referred  to  in  a  deed  for  the  bound- 
aries and  location  of  the  land  con- 
firmed has  been  lost,  another  map 
proved  to  be  one  of  three  originals 
Is  admissible  In  evidence.  Soulard  v. 
Allen.  18  Mo.  690.  Compare  Jones  v. 
Johnston.  18  How.  <U.  S.)  160,  16  L. 
ed.  320  (where  It  was  held  that, 
where  reference  Is  made  In  a  deed  to 
the  recorded  plan,  a  plan  not  re- 
corded and  varying  from  that  which 
Is  of  record  Is  not  admissible  evi- 
dence of  the  true  boundaries  of  the 
land). 

[b]  Xmplitd  referenoa. — Where  the 
description  In  a  deed  contains  a  call 
to  and  along  a  line  the  true  location 
of  which  ts  uncertain,  maps  In  com- 
mon use  at  the  time  are  admissible 
to  show  the  location  and  name  of  the 
line.  Hanlon  v.  Union  Pac.  R.  Co.,  40 
Nebr.  62.  58  NW  590. 

[c]  Willis  a  plat  not  ezeonted  or 


aa  flM  turn  x*«mi«B  la 

not  competent  evtdenes  to  establish 
the  location  of  a  disputed  line,  it  may 
be  admissible  as  a  memorandum,  it 
having  been  referred  to  in  the  deed. 
Brewington  v.  Jenkins,  85  Mo.  67. 

Id]  Map  frou  whloh  plat  maOa. — 
Where,  on  an  Issue  as  to  the  location 
of  a  boundary  line,  the  deeds  of  both 
parties  Veferred  to  a  plat  recorded 
In  the  ■county  clerk's  office,  but  the 
plat  was  of  such  a  nature  that  the 
survey  as  actually  made  on  t&e 
ground  could  not  be  ascertained 
therefrom.  It  was  not  error  for  the 
court  to  consider  evidence.  Including 
the  original  map  from  which  the  plat 
was  made,  which  showed  th«  actual 
survey  as  originally  made  and 
marked  on  the  ground.  McLane  v. 
Grlce,  (Tex.  Civ.  A.)  66  SW  709. 

48.  U.  S.— Harmer  v.  Morris,  11 
P.  Cas.  No.  6.076.  1  McLean  44  (aff 
7  Pet  664,  8  U  ed.  781]. 

Cal.— Taylor  t.  HeConigle,  IZO  Cal. 
128,  52  P  169. 

Mass. — Brown  v.  Metcalf.  Z16  Mass. 
289,  108  NB  413;  Whitman  v.  Shaw. 
168  Mass.  461,  44  NB  333;  Chapman 
V.  Bdmands,  3  Allen  612. 

N.  H. — Gibson  v.  Poor,  21  N.  H. 
440,  63  AmD  216.  Compare  Whitney 
V.  Smith.  10  N.  H.  43  (holding  that  an 
ancient  plan,  drawn  at  the  time  of 
executing  a  deed,  showing  the  bear- 
ing of  the  line  between  the  premises 
and  an  adjoining  lot.  Is  no  evidence 
of  such  line  aa  against  such  adjoin- 
ing owner  or  his  grantee,  unless  their 
cognisance  of  such  plan  and  the  as- 
sent to  It  are  first  shown). 

N.  T. — Donohue  v.  Whitney.  133  N. 
Y.  178,  80  NB  848;  Hunt  v.  Johnson, 
19  N.  T.  279;  Cravath  v.  Baylls.  118 
App.  Dlv.  666,  99  NYS  973  [aff  192  N. 
Y.  669  mem,  86  NE  1107  mem]. 

Fa. — McCausland  v.  Fleminc,  68 
Pa.  86;  Huffman  v.  IfcCraa.  Bt  Pa. 
96;  Penny  Pot  ranging  v.  Pfal^el- 
phla,  16  Pa.  79. 

See  also  Wilkinson  v.  Allott.  3  Bro. 
P.  C.  684,  1  Reprint  1676  (discussing 
the  rule). 

4S.  Cal.— Taylor  v.  McConlgle,  130 
Cal.  188,  68  P  169. 

Conn. — B«a<A  t.  Whlttlsssy,  78 
Conn.  680,  48  A  860. 

111.— JuBten  V.  Schaaf,  176  III.  46, 
61  KB  696. 

La. — ^Boedlcker  v.  Bast.  86  La.  Ana. 
208. 

Mo. — Williamson  v.  FlsOher,  60  Mo. 
198. 

Or. — Rowland  v,  McCown,  20  Or. 
638.  26  P  868. 

Pa. — Hoey  v.  Furman,  1  Pa.  296,  44 
AmD  129.  See  also  Sample  v.  Robb. 
16  Pa.  306   (recognising  the  rule). 

Tex.— Ostrom  v.  lAyes,  (Civ.  A) 
48  SW  1096. 

Vt— Hale  V.  Rich.  48  Vt.  217. 

[a]  Thus,  fl)  In  ejectment  to  re- 
cover land  Claimed  by  plaintiff  to  be 
located  In  a  half  section  owned  by 
him,  a  diagram  drawn  by  a  witness  to 
Illustrate  his  testimony  as  to  the  lo- 
cation of  boundary  stakes,  etc..  was 
properly  admitted  in  evidence,  where 
the  court  Instructed  that  It  was  only 
admitted  to  illustrate  witness'  testi- 
mony, and  should  not  be  considered 
as  evidence  of  the  location  of  the 
boundaries,  not  being  objectionable 
as  tending  to  confuse  the  Jury. 
Pauly  V.  Brodnax,  167  Cal.  886.  108  P 
271.  (2)  Where  a  Witness  testified  as  to 


For  later  oaaaa,  dsralopnents  and  ehanfaa  tn  the  law  see  cumulative  Annotations,  same  title,  v^^^d ij^^ber. 
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pUt  must  be  Terified,"**  and  where  one  offered  in 
evidence  is  unintelligible  to  the  conrt  and  jury  it 
shonld  be  rejeeted."'  So  a  plat  or  a  survey  is  not 
admissible  to  control  a  description,  where  the  sur- 
vey calls  for  the  line  of  an  old  established  patent 
miuui:^  from  one  known  and  fixed  point  to  an- 
othei*.'^  A  plat  annexed  to  an  ori^nal  grant  and 
made  a  part  thereof  to  indicate  the  shape  and  loca- 
tion of  the  boundary  is  not  eonelnaive  but  is  only 
competent,  in  connection  with  other  testimony,  as 
evidence  of  the  location  by  an  original  survey  dif- 
ferent from  that  aaeertained  by  running  the  calls 
of  the  grant." 

334}  (b>  Of  OitiM,  Tovbb,  aaid  Ooonties. 
Where  a  map  of  a  city,  town,  or  county  is  referred 
to  in  a  deed  or  a  grant,  it  is  admissible  in  evidence 
on  the  question  of  boundary.'^  So  too  where  lands 
of  individuals  are  bounded  on  public  lands,  ancient 


the  finding  of  a  stake  reBetnbllnff  a 
flurrfiyor'B  stake  at  the  point  where 
the  evidence  tended  to  locate  the  be- 
ginning corner  of  a  survey,  the  map 
made  by  the  witness  at  the  time  was 
competent  to  corroborate  his  testi- 
mony. AshevlIIi  Land  Co.  v.  Xjanc, 
US  N.  C.  SlI,  59  SS  70S. 

Jbl  Map  made  from  data  In  Oeeda. 
>n  an  Issue  as  to  the  location,  on 
the  ground  of  the  boundaries  of  cer- 
tain tide  lands  conveyed  by  the  state, 
It  was  error  to  admit  a  map  in  evi- 
dence, where  the  witness  who  made 
It  sUted  that  he  made  no  measure- 
ments on  the  ffround,  but  used  as  his 
data  boundaries  mentioned  in  the 
deeds,  certain  city  plats,  and  field 
notes  of  the  public  survey.  Seabrook 
T.  Coos  Bay  Ice  Co..  49  Or.  237,  89  P 
417 

BO.  Free  v.  James,  27  Conn.  77; 
Dunn  V.  Hurea,  XI  Me.  76. 

[a)  FioteotloBa  of  oxl«laal  snr- 
vey. — On  an  lasue  as  to  the  location 
of  the  hlBTh  water  mark  on  the  shore 
front  of  Staten  Island  sound,  a  map 
prepared  In  1S91,  purporting  to  show 
the  high  water  mark  location  accord- 
ing to  the  United  States  coast  survey 
of  1S35-1S38.  was  not  conclusive,  in 
the  absence  of  proof  of  the  correct- 
ness of  the  survey  as  applied  to  the 
map,  the  orlcinal  survey  not  bavins 
been  produced.  Eillsabeth  v.  Central 
R.  Co..  79  N.  J.  L.  B4S,  11  A  S29. 

9L  Budd  Brooke,  S  OIU  (Md.) 
198.  43  AmD  Ul. 

^Ok  Bell  V.  Powers,  (Ky.)  121  SW 

S&  Gnntar  v.  Whitinc  Mfc-  Co., 
IK  N.  C.  in.  81  SID  1070. 

M.  Sehwede  v.  HemrlOh,  29  Wash. 
lU,  69  P  849;  Flelschfresser  v. 
Schmidt.  41  Wis.  223. 

[a]  Am^leatton  of  rnle^Where 
pl&lntlff  bad  purchased  a  lot  with 
reference  to  a  certain  plat,  a  copy 
thereof  was  admissible  to  show  the 
location  of  the  lot  in  connection  with 
the  shore  line,  although  objected  to 
on  the  ground  that  the  parties  who 
made  it  undertook  to  plat  lands  out- 
Btde  the  meander  line,  to  which  they 
had  no  title,  "If  there  were  errors 
in  the  plat  they  were  explainable  by 
other  testimony."  Sehwede  v.  Hem- 
rtch.  29  Wash.  124,  130,  69  P  643. 
Jb]  Bnt  a  olXr  map  not  made  until 
after  plaintiffs  aeawe  Utls  to  their 
lot,  and  which  shows  the  lot  to  be 
•mailer  than  it  Is  described  to  be  in 
their  deed  and  smaller  than  It  ap- 
pears to  be  by  an  official  map  made 
before  the  execution  of  the  deed.  Is 
not  admissible  against  plalntlfCs  to 
prove  the  true  boundaries  of  the  lot. 
Ryne  V.  English,  79  Cal.  640,  21  P 
»«.  See  also  Donohue  v.  Whitney. 
133  N.  T.  178.  30  NE  848  (recog- 
nWng  the  rulej. 

_  88.  Morcom  v.  Balersky,  16  Cal. 
A-  <80.  117  P  660;  Adams  v.  Stanyan, 
U  N.  H.  406;  Aldrlch  v.  Grifflth,  66 
3S0.  29  A  876. 

[a]  nts  map  of  an  adOttion  to  a 
w*n  Is  admissible,  Fltsslmons  v. 
AUierton,  162  Cal.  6^0.  124  P  250. 

tbl    Am  aid  plat  of  tka  tows 


OMalnsd  from  a  Tolnme  of  atate 
papezB,  showing  the  division  of  the 
lots,  etc..  was  admissible.  In  the 
absence  of  objection  as  to  Its  au- 
thenticity. Twombly  V.  Lord,  74  N. 
H.  211,  S6  A  486. 

B6.    Boon  V.  Hunter,  61  Tex.  582. 

67.  Donohue  v.  Whitney,  138  M.  T. 
178,  30  NB  84S. 

S8.  Ind. — Bonewlta  v.  Wygant,  76 
Ind.  41. 

Ky, — Alexander  v.  Lively,  6  T.  B. 
Mon.  169,  17  AmD  60:  Steele  v. 
Taylor,  8  A,  K.  Marsh.  226,  18  AmD 
161:  Bodley  v.  Hernden,  3  A.  K. 
Marsh.  21;  Carland  v.  Rowland,  8 
Bibb  126.  See  also  Redd  v.  Bohan- 
non,  8  A.  K.  Marsh.  602. 

La.~LatioIals  v.  Mouton.  28  La. 
Ann.  529;  Lebea-u  v.  Bergeron,  14  La. 
Ann.  489. 

Hlch. — ^Van  Der  Oroef  v.  Jones,  108 
Mich.  66,  66  NW  602:  Hess  v.  Meyer, 
73  Mich.  269,  41  NW  422;  Smith  v. 
Rich.  37  Mich.  649. 

Mies. — Carmlchael  v.  Scholl  Land 
Trustees,  4  Miss.  84. 

N.  J. — Curtis  V.  Aaronson,  49  N. 
J.  L.  68.  7  A  888.  60  AmR  684. 

Pa, — Goundla  t.  Northampton 
Water  Co..  7  Pa.  118. 

Tenn. — Disney  v.  COld  Creek  Min., 
etc,  Co.,  11  Ijea  807;  Tate  v.  Gray, 
1  Swan  78;  Bell  v.  Hickman,  6 
Humphr.  398:  Den  v.  Cunningham, 
Mart,  ft  T.  67. 

[a]  A  aorreyor^  report  (1)  Is  evi- 
dence as  to  facts  which  he  can  offi- 
cially notice,  but  Is  no  evidence  as 
to  an  extraneous  matter  ( Bodley 
V.  Hernden,  8  A.  K.  Marsh.  (Ky.)  21). 
(2)  of  objects  called  for  In  the  entry 
at  the  date  of  the  report  (Carland  v. 
Rowland.  3  Bibb  (Ky.)  125).  (8)  or 
of  the  courses  and  distances  and  the 
present  existence  of  the  objects  to 
and  from  which  the  llnea  are  re- 
ported to  run  (Heffington  v.  White, 
1  Bibb  (Ky.)  116). 

[b]  Where  propertr  la  deaorlbed 
aa  hounded  on  a  pnhUo  wa7>  the  re- 
turn of  the  surveyors  who  laid  out 
such  way  is  competent  evidence  to 
establish  such  boundary,  without 
showing  their  appointment  or 
whether  the  highway  was  legally 
laid  out.  Merrill  v.  Kalamazoo,  35 
Mich.  211;  Harlng  v.  Van  Houten.  22 
N.  J.  L.  61.  See  also  Vogt  v.  Geyer, 
(Tex.  Civ.  A.)  48  SW  1100  (where 
It  was  held  that,  where  plaintiff 
made  no  objection  to  a  surveyor's 
testifying  that  he  laid  out  a  county 
road  purporting  to  be  on  the  bound- 
ary line  in  dispute,  he  cannot  object 
to  the  introduction  of  the  minutes 
of  the  commissioners'  court  regard- 
ing the  road). 

[c]  A  reowd  of  a  netitlon  and  re- 
survey  of  a  tract  of  land  subsequent 
to  the  grant  of  It  is  not  admissible 
to  vary  the  boundaries  and  monu- 
ments of  the  original  grant.  Den 
V.  Coward,  6  N.  C.  77. 

69.    Holllday  v.  Maddox,  89  Kan. 
.369.   18   P   299.     And   see   Dent  v. 
Simpson,   81   Kan.    317.    106   P  642 
(holding    that    the    record    of  a 
former   anrvey    la   admisalbla  tor 


maps  of  the  latter  made  by  public  authority  are 
competent  evidence  in  controversies  between  such 
individuals,"  and  a  county  map  required  to  be  kept 
in  the  surveyor's  office  is  competent  between  the 
state  and  an  individual.'^  Where  such  maps  or 
plats  are  offered  it  must  be  shown  when,  how,  by 
whom,  and  for  what  purpose  they  were  made." 

335]  (9)  Becords  and  Oertlflcates.  When 
made  in  compliance  with '  statutory  requirements, 
records  and  certificates  of  snrveyors,  together  with 
attached  drafts  and  plats,  are  admissible  in  evidence 
on  a  question  of  boundary."  So  it  has  been  held 
that  the  record  of  a  survey,  although  not  I^lly 
made,  is  competent  to  show  the  location  of  the  line 
in  dispute." 

336]  (10)  Smreya— (a).In  OeneraL  Sur- 
veys of  lands  whose  boundaries  are  in  controversy 
are  generally  admissible,^  but  authority  to  make 

the  Incidental  purposes  of  explain- 
ing the  survey  in  question,  although 
the  record  may  not  show  that  such 
former  survey  was  made  on  notice 
to  all  Interested  parties,  the  issue 
being,  not  whether  the  former  survey 
was  valid,  but  whether  the  court 
should  approve  such  survey). 

60.  U.  S. — Les  Bols  v.  Bramell,  4 
How.  449,  11  L.  ed.  1051. 

Ala — Hess  v.  Cheney,  88  Ala.  261. 
3  S  791. 

Cal.— Burden  v.  Taylor,  8ft  Cal. 
618,  26  P  1094. 

111.— Wiggins  Ferry  Co.  v.  IauIA- 
vllle.  etc.,  B.  Co.,  178  III.  473,  68 
NE  411. 

Ind.— X>oe  v.  Hllldreth,  t  Ind.  874. 
Iowa. — Rollins    v.     Davidson,  84 
Iowa  237,  30  NW  1061. 

Kan. — In  re  Nelson,  88  Kan.  219, 
128  P  876:  Schwab  v.  Stoneback,  49 
Kan.  607.  81  P  142:  Holllday  v.  Mad- 
dox, 89  Kan.  869,  18  P  899. 

Ky. — ^Burgln  v.  Chenanlt,  ft  B.  Mon. 
2SB. 

Me. — Adams  t.  Clapp,  99  Me.  169. 
68  A  1048. 

Mich. — Manistee  Mfg.  Co.  v.  Cogs- 
well, 103  Mich.  602,  61  NW  884. 

Mo, — Carter  v.  Spracklin,  246  Mo. 
116,  151  SW  461;  Coe  v.  (irlggs,  7» 
Mo.  15. 

N.  J.~Emm«tt  v.  Brlggs,  81  N.  J. 

L.  63. 

N.  Y.— Hunt  v.  Johnson,  19  N.  T. 
279. 

N.  C— Bullard  v.  Holllngsworth, 
140  N.  C.  634,  68  SE  441;  GraybeU 
V,  Powers,  76  N.  C.  66. 

Okl.^ack  V.  Gerber,  36  Okl.  700. 
132  P  806. 

^^Tenn. — Gamar  v.  Norrla.  1  Terf. 

Tex. — Lumpkin  v.  Draper,  18  SW 
1068;  Schunlor  V.  Russell.  83  Tex. 
88,  18  SW  484;  Wyatt  v.  Duncan, 
(Civ.  A.)  22  SW  666. 
Vt.— Hull  V.  Puller.  7  Vt  100. 
Va.— Wright  v.  Rabey,  117  Va.  884. 
86  SE  71:  Clements  v.  Kylee,  18 
Gratt  (6^  Va.)  468;  Overton  v. 
Davlsson,  1  Oratt.  (42  Va.)  211,  48 
AmD  644. 

W.  Va.— McHullln  v.  Lewis.  6  W. 
Va.  144. 

Wyo.— Pool  v.  Baker,  164  P  328. 
See  also  Schlel  v.  Struck.  109  Wis. 
698,  86  NW  430  (as  supporting  the 
rule). 

[a]  The  original  survey  and  ac- 
companying plot  may  always  be 
considered  to  correct  a  mistake 
in  the  calls  of  a  patent.  Combs  v. 
Virginia  Iron,  etc.,  Co..  106  SW  816. 
32  KyL  601;  Morgan  v.  Lewis,  92 
SW  970.  29  KyL  197:  Kerr  v.  De- 
laney,  il  SW  286.  i&  KyL  1140; 
Hogg  V.  Lusk,  120  Ky.  419,  86  8W 
112^,  27  KyL  840;  Witt  v.  Middle- 
ton.  86  SW  968.  27  KyL  831. 

[b]  A  sorvey  aad  map,  mad* 
aftar  a  dead  waa  lost  by  a  ■orreyra 
aotlnr  only  on  Information  as  to 
the  honndarlss  therein  oontalaed,  la 
not  evidence  of  such  boundaries. 
Cartright  v,  Cartright,  70  W.  Va. 
607,  74  SE  666,  AnnCasl914A  67S. 
^c^    A  survey,  recorded  wlthont 
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them  must  be  shown  and  it  is  further  essential 
that  the  survey  shall  have  been  made  as  the  statute 
directs;"'  and  in  no  case  is  a  private  survey  admis- 
sible against  one  who,  or  vhose  privies,  took  no  part 
Uierein,  or  bad  no  notice  thereof,"  or  to  eontraidict 
or  modify  a  government  survey.*"  Besnrveys,  when 
made  agreeably  to  the  requirements  of  law,  are  also 
admissible  to  show  boundaries.*' 

[$^337]  (b)  Survey  Ordered  by  Court  Where, 
in  an  action  involving  disputed  boundaries,  an  order 
of  survey  is  made  by  the  court,  and  no  exceptions 
are  taken  with  the  record  as  filed  by  the  surveyor, 
it  may  be  read  on  the  trial  and  is  prima  facie  evi- 
dence of  the  proper  location  of  the  line.""  Where  it 
complies  with  the  statute  and  is  on  its  face  regular 
and  correct,  it  can  only  be  impeached  by  showing 
that  it  is  incorrect  by  evidence  aliunde.  ^  It  has 
been  held  that  the  report  of  the  surveyor  is  not  ren- 
dered inadmissible  by  the  fact  that  he  improperly 
incorporated  in  his  report  what  some  one  had  told 
him  as  to  defendant's  former  claim  respecting  the 
boundary nor  because  he  made  a  mistake  in  using 
a  point  as  the  basis  of  his  work,  and  made  numerous 


orrora  in  his  report  in  computing  the  acreage.  This, 
it  is  said,  goes  to  the  weight  to  be  given  to  the  re- 
port as  evidence  and  not  to  its  admissibility.* 

[§  338]  (c)  Surrey  of  Adjolninc  Tracts.  Sur- 
veys of  adjoining  tracts  are  often  admissible  in  evi- 
dence on  questions  of  disputed  boundary,  as  where 
the  two  tracts  are  derived  from  the  same  grantor 
and  have  been  surveyed  by  the  same  surveyor  at 
about  the  same  time,^"  where  it  is  shown  that  a  line 
run  in  a  particular  way  will  disturb  and  conflict 
with  ancient  and  well  established  boundaries  of 
other  tracts,^^  or  where  a  junior  survey  made  long 
before  the  inception  of  the  controversy  calls  for  an 
older  survey  whose  marks  were  not  then  obliter- 
ated;^' but  a  survey  made  of  an  adjoining  tract  at 
the  instance  of  a  stranger,  and  not  acquiesced  in  by 
the  adjoinee,  is  inadmissible.^* 

[$  339]  (11)  Field  Notes— <a)  In  OeneraL  The 
field  not^  of  an  authorized  survey,  when  duly  au- 
thenticated, are  properly  admitted  in  evidence  to 
show  the  true  location  of  the  diluted  lines,^*  and 
to  remove  any. latent  ambiguity  that  might  arise  in 
applyii^  the  description  of  a  deed  to  the  land  on  the 


to  show  the  calls  and  distances  of 
the  survey  aa  tending  to  show  the 
extent    of    possession    claimed  by 

Slatntiff.  lie  Moyne  v.  Hays,  14E  Ky. 
IB,  140  SW  6K2. 
(d]  Brldenm  oontraOletl&ff  ras 
▼e7i^ — Evidence  cannot  be  given  that 
tbe  surveyor,  when  runnlns  lines  to 
make  any  plot,  ran  them  differently 
from  the  lines  located  on  the  plots. 
Carroll  v.  Smith,  4  Harr.  A  J.  (Md.) 
128.  See  also  Uundell  v.  Hugh,  i 
Gin  &  J.  (Hd.)  198  (as  supporting 
the  rule). 

[^]  Bvidsaos  of  HIM  twwa  vrao- 
tte*  of  mvavjQtm  to  overrun  the  ex- 
act measures  is  admissible  to  show 
that  the  boundaries  of  an  ancient 
grant  by  the  commonwealth  In  an 
adjacent  •town,  described  by  courses 
and  distances,  exceeded  the  distance 

fiven.  Owen  v,  Bartholomew,  9 
Ick.  (Mass.)  B19. 

61.  Free  v.  James,  S7  Conn.  77; 
Johnson  v.  Barton,  it  N.  D.  929, 
1S7  NW  109S,  44  LRANS  657;  Wilson 
v.  Stoner,  9  Berg.  A  R.  <Pa.)  S9,  11 
AmD  664. 

oa.  Carter  v.  Spracklin,  246  Uo. 
116,  ISl  SW  461. 

Ala. — ^Aimry  v.  Searcy.  60  Ala. 
64.  See  also  Briagea  v,  UcClendon, 
66  Ala.  S27. 

Ind. — Wagner  v.  Meyer,  6S  Ind. 
A.  238,  101  NE  817. 

Ky. — Sowder  v.  MoUillan,  4  Dana 
466:  Elwinjr  v.  Bavary,  S  Bibb  »6. 

N.  C—grones  v.  Hugglns,  12  H.  C. 
228,  17  AmD  567. 

S.  C. — Underwood  v.  Bvans,  2  8. 
C.  U  487. 

Va.-— Virginia  Coal,  etc..  Co.  v. 
Ison,  114  Xk.  144.  160,  76  8B  782  [clt 
Cyc};  I,ee  t.  Tapacott,  2  Wash.  (2 
vi)  276. 

[a]  nina,  on  an  issue  as  to  tbe 
boundary  between  a  tract  of  land 
devised  to  plalnttti  and  her  brother 
and  an  adjoining  tract  devlaed  to  de- 
fendant. It  was  error  to  admit  a  sur- 
vey and  plat  made  In  partition  be- 
tween plaintiS  and  her  brother,  de- 
fendant not  having  been  a  party 
thereto.  Harper  v.  Anderson,  180 
N.  C.  538.  41  SB  1021. 

B4.  Chapman  v.  Polack,  70  Cal. 
487,  11  P  764;  Cecil  v.  Amberson, 
Add.  (Pa.)  359. 

as.  Martin  v.  Hughes,  98  Fed.  656. 
89  CCA  160:  Stoddert  v.  Manning.  2 
Harr.  &  G.  (Md.)  147;  Hunt  v. 
HcHenry,  Wright  (Oh.)  599.  See 
also  Bums  v.  Martin,  45  Mich.  22. 
7  NW  219  (discussing  the  rule). 

ee.  Bates  V.  Baker,  101  SW  840, 
21  KyL  47:  Ball  v.  Loughrldge,  100 
SW  275,  30  KyL  1123;  Lenders  v. 
Beauchamp.  8  B,  Mon.  (Ky.)  493; 
Moredock  v.  Rawllngs,  8  T.  B.  Mon. 
(Ky.)  78;  Garland  v.  Rowland,  8 
Bibb  (Ky.)  126;  ReHlngton  v.  White. 


1  Bibb  <Ky.)  116. 

67.  Ckrk  v.  McAtee,  217  Mo.  IBl. 
127  SW  87. 

68.  McDonald  v.  UcCrabb,  47  Tex. 
Civ.  A.  269,  106  SW  288.  Compare 
Krauth  v.  HaJin,  66  SW  18,  28  KyL 
1261;  Clark  v.  McAtee,  227  Mo.  162, 
127  SW  87  (holding  that  a  survey 
made  by  the  county  surveyor  with- 
out giving  the  courses  and  distances 
to  the  poTnta  or  lines  from  which  he 
established  the  points  and  lines  given 
In  the  survey,  as  required  by  Rev. 
St.  [1899]  I  10,188  [Annot.  St.  (190«> 
p  4628],  and  without  establiAlng 
a  lost  or  destroyed  comer,  as  pro- 
vided by  I  10,207  [p  4682],  la  Inad- 
missible as  an  official  record,  espe- 
cially in  the  absence  of  any  credlnle 
evidence  that  the  surveyor  started 
from  a  legally  constituted  corner 
or  line  Irom  which  he  made  tiie 
survey). 

66.  McDonald  v.  McCrabb,  47  Tex, 
Civ.  A.  259,  106  SW  238. 

70.  Cal.~01aen  v.  Rogers,  120  Cal. 

225,  G2  P  48G;  Adair  v.  White,  4 
Cal.  Unrep.  C^e.  261.  24  P  838. 

Ky. — Buckner  v.  Hendrlck,  1  SW 
646.  8  KyL.  347. 

Pa. — Swelgert  v.  Richards,  2  Pa. 
486:  Hoover  v.  Gonxalus,  11  Berg. 
A  A.  814. 

Tex. — Bell  v.  Preston,  II  Tex.  Civ. 
A.  876.  47  SW  876,  763. 

Va. — ^Reusens  v.  Xawsoi^  61  Va. 

226.  21  SB  247. 

W.  Va. — Kain  v.  Toung.  41  W.  Va. 
618.  24  SB  6E4.   

ta]  OffiutiiBpniniM ttuM  ■uctays  of 
otMv  traetari— Calls  and  descrlptiona 
of  a  survey  made  by  the  same  sur- 
veyor about  the  same  time  with  the 
survey  of  the  land  in  dispute  nugr 
be  evfdenoe  on  the  question  of  bonno- 
ary  or  locality.  Overton  v.  Davis- 
son.'!  Oratt.  142  Va.)  811.  48  AmP 
644  [exp  Clements  v.  Kyles,  18 
Oratt.  (»  Va.)  468,  and  foil  McMul- 
lin  V.  Lewis.  6  W.  Va.  144].  See 
also  King  v.  Watklns.  98  Fed.  918 
(recognising  the  rule). 

[b]  Survey  on  wUeh  no  patmt 
laanwU— Although  a  survey  on  which 
no  patent  ever  issued  is  not  admis- 
sible to  prove  the  Identity  and  lo- 
cations of  boundary  lines  and  comers 
of  an  adjacent  survey,  carried  into 
grant  by  the  Issuance  of  a  patent, 
if  both  surveys  were  made  by  the 
same  surveyor  and  the  former  only 
a  few  months  later  than  the  other, 
and  the  surveyor  has  long  since 
died.  It  may  be  given  In  evidence 
to  prove  the  names  twrae  by  streams 
and  other  natural  objects,  called  for 
In  the  surveys  and  situate  in  the  vi- 
cinity thereof,  at  the  dates  of  the 
surveys,  and  the  surveyor's  knowl- 
edge of  these  facts,  If  such  names 
ana  knowledge  thereof  bwome  mate- 


rial. SUte  V.  King,  64  W.  Va.  646. 
68  SB  468. 

n.  Baker  v.  McArthnr.  64  Mich. 
189,  19  NW  928;  Hobbs  v.  OuUaw, 
51  N.  C.  174. 

TB.  Fisher  V.  Kaufman,  176  Pa. 
444,  48  A  187. 

[a]  But  an  tadssortptlTs  wanaat 
calling  for  an  adjoining  tract  as  a 
boundary,  and  a  survey  thereunder, 
made  ten  years  after  a  location  ana 
survey  of  such  an  adjoining  tract, 
are  not  competent  evidence  to  prove 
such  boundary.  Clement  v.  Wright. 
40  Pa.  250. 

78.  Sneed  v.  Woodward^  26  CaL 
480;  Sutton  v.  Blount,  8  N.  C  624. 
To  same  effect  Bailey  v.  Baker, 
(Tex.  Civ.  A.)  42  SW  124. 

74.  U.  S.— Avers  v.  Watson,  127 
U.  8.  684.  11  set  201.  24  U  ed.  208. 

Ala, — Dalley  v.  FounUin,  86  Ala. 
86. 

Ind.— Doe  V.  Hlldreth,  2  Ind.  271. 

Mass. — Boston  Water  Power  Co. 
V.  Hanlon.  182  Masa  482. 

Mich.— Otin  V.  Henderson,  180 
Mich.  149,  79  NW  ITS. 

Nebr.— Morrison  v.  Nelt,  IS  Nebr. 
183.  24  NW  666. 

N.  H. — Morse  v.  Bmery,  49  N.  H. 
289  note;  Smith  v.  Forrest.  49  N. 
H.  230. 

N.  T.— Hunt  V.  Johnson,  19  H.  T. 

279. 

N.  C. — Dugger  v.  MeKs—cm.  109 
N.  C.  I,  6  8ir746. 

Pa.— Collins  V.  CiouA,  »2  Pa. 
472,  71  A  1077,  16  AnnC£s.  871. 

Tex.— Irvin  v.  BevIL  60  Tex.  288. 
16  SW  21;  ^ers  v.  Harris,  77  Tex. 
108.  18  SW  ?68;  Moor*  Stewart, 
T  SW  771;  Poor  v.  Boyce,  12  Tex. 
440:  Stewart  v.  Croatar,  (Civ.  A.)  66 
8W  428;  Petrucio  v.  Gross,  (Civ.  A) 
47  8W  43;  Daniels  v.  Fitahugh,- 18 
Tex.  Civ.  A.  300,  36  SW  88;  Jatdi- 
son  v.  Cable.  (Civ.  A.)  27  SW  201. 

[a]  oaoMM  anrrar^Where  part 
of  the  boundaries  of  an  old  aurvey 
made  by  a  deceased  surveyor  who 
surveyed  the  tract  In  suit  are  Iden- 
tical with  some  of  the  boundaries 
of  that  tract,  althou^  such  old 
aurvey  has  been  canceled,  the  sur- 
veyor's field  notes  showing  the 
boundaries  thereof  are  admissible 
to  show  the  boundartes  as  originally 
established  by  him.  Stanus  v. 
Smith,  8  Tex.  Civ.  A.  685,  80  SW  262. 

[b]  Sffeot  of  eRoaeous  ealL — Field 
notes  of  a  survey  should  not  be  ex- 
cluded from  evidence  because  of 
error  in  a  call,  where  such  error  can 
readily  be  corrected  by  comparing 
other  calls  In  said  notes  with  a 
colonial  map  or  plat  of  survey  in 
evidence.  Pierce  v.  Schram,  tTe& 
Civ.  A.)  63  NW  716. 

[c]  BxMaale  evUeBee  «e  UsaiUr 
eatle.— A  boundary  mark  or  name  lo 
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gTonBd."  Field  boUh  of  the  original  varvey  are  oom- 
petent  evidenee  in  aacOTtaixung  uie  loeation  of  moniir< 
ments  in  ease  goveniineiit  eomers  are  destroTBd,  or 
their  loeation  u  in  dispute."  are  admisuble 

It  the  instance  of  either  party,  and  have  Ihe 
force  of  a  deposition  made  by  tiie  snrreyor."  How- 
ever, for  the  field  notes  of  a  snrreyor  to  be  admis- 
sible, they  mast  have  beoi  made  by  him  in  the 
aeeation  of  his  doty  as  snch."  And  field  notes  of 
«  snrv^  made  long  after  the  loeation  of  the  survey 
whose  boundaries  are  in  dispute  by  a  snrvejor  who 
had  no  knowledge  of  the  survey  in  question  are  not 
admissible  on  the  question  of  boundaries.""  So  it 
has  been  held  that,  where  the  issue  was  the  loeation 
of  the  boundary  line  of  a  survey,  the  field  notes  in 
jnnior  surveys  containing  nothing  in  their  calls  to 
fix  the  location  of  tiie  disputed  line'  were  properly 
excluded." 

340]  (b)  Of  Other  Snrveys.  On  a  question 
of  disputed  boundaries  plats  of  adjoining  lands  may 
be  admissible.^'  But  where  the  field  notes  of  a  sur- 
vey are  complete  in  themselves,  and  contain  no  in- 
consistent calls,  and  can  be  identified  by  course  and 
distance  from  the  beginning  comer,  It  is  not  pter- 
missible  to  look  to  the  field  notes  of  anothra  survey 
to  create  inconsistency  in  the  calls  of  the  survey 
vbich  are  complete  in  themiselves and  this  is  so 
although  the  field  notes  of  the  other  survey  were 


iQade  at  the  sapie  time  and  by  the  same  sorv^oir.** 
And  in  any  event,  in  order  that  the  field  notes  of 
another  snrvey  may  be  adadssible,  they  must  at  least 
possess  the  elem^t  of  certainty.  If  the  ^Id  notes 
are  inotmsiatent  and  ecraivocai  they  poss«s  no  pro- 
bative value  and  should  be  excluded." 

[$  341]  (c>  Evidence  To  Impeach  Oorrectneaa  of 
Field  Notes.  Evidenee  other  than  field  notes  of  a 
survey  of  public  lands  may  be  admissible  if  it  has 
a  Intimate  tendency  precisely  to  locate  the  land, 
even  though  it  may  tend  to  show  an  error  in  the  field 
notes,  and  under  uie  eirenmstanees  of  this  case  such 
evidence  was  proper.** 

342]  (12)  Bvldeiioe  as  to  Qoantity.  Under 
certain  cirenm^^ees  evidence  as  to  quantity  is 
admissible  on  the  question  of  the  true  location  of 
boundaries  and  may  have  a  controUii^  infiuence.*' 
But  where  a  surv^  in  eontroversy  must  be  con- 
strued on  its  calls  for  liourses  and  distances,  a  wit- 
ness cannot  state  that  surveys  made  about  the  same 
time  in  the  vicinity  contained  excessive  acreage. 
Such  evidence  could  have  no  proper  bearing  under 
the  circumstances.**  Evidenee  that  ordinarily  land 
overruns  the  measures  given  In  the  old  deeds  and  old 
surveys  is  not  admissible  to  lengthen  an  otherwise 
certain  and  definite  measurement  in  an  old  deed.^ 
However,  such  evidence  is  admissible  to  explain 
apparent  discrepancies  between  old  surveys  and 


a  aurrey  may  be  shown  b7  extrlnalc 
evidence  to  be  that  called  for,  al- 
tbouBh  by  a  different  name.  In  the 
Add  notes  returned  to  the  land  olDce. 
Buford  V.  Bostrlck,  60  Tex.  371. 

Td]  Votee  ct  depakj  nurveyv— 
Oa  an  Issue  as  to  the  boundary  be- 
tween front  and  rear  (jbncesalona  the 
field  notes  of  a  deputy  United  States 
surveyor  In  survKvlns  both  concea- 
Blons  are  admlBalble  to  show  the 
location  of  the  witness  trees,  and 
that  the  establishment  of  the  land 
as  claimed  by  the  owner  of  the 
former  concession  would  give  the 
Qvaer  of  the  latter  all  the  land  his 
patent  called  for.  OUn  v.  Hender- 
son, 120  Mich.  149,  79  NW  178.  Com- 
pare Doe  V.  HUdreth.  i  Ind.  274 
(where  it  was  doubted  whether  the 
original  notea  of  a  deputy  surveyor 
are  admfsafble  aa  evidence  of  boimd- 
arles). 

[e]  ne  field  notea  of  a  raanz- 

▼ty  correaponding  with  the  original 
surrey  are  admlastble  in  evidence. 
Petruclo  V.  Gross.  <Tex.  Civ.  A.)  47 
SW  43. 

[f]  BvUenoe  to  sliow  obaitfa  In 
ftud  BotM. — On  the  Issue  of  the 
boundaries  of  certain  land,  evidence 
that,  prior  to  the  Incumbency  of  H 
as  c»>mmlntoner  of  the  general  land 
office,  it  had  been  the  practice  of 
the  draftsmen  In  that  ofllce  to  make 
changes  in  field  notes  returned  to 
the  office,  in  order  to  make  them  con- 
form to  the  maps  In  the  ofBce  and 
the  supposed  intention  of  the  sur- 
reyor.  was  Inadmissible  to  show  an 
alleged  change  In  the  field  notes  In 
queetlon.  Clawson  v,  Wilklna.  (Tex. 
Civ.  A.)  93  SW  1086. 

^76.  Ultchell  V.  Robinson,  (Tex. 
Civ.  A.)  136  SW  (01. 

ta]  iriMM  two  eamr  of  a  rarvey 
«■  aae— sargy  bMOBSlatant,  and 
toere  is  nothing  on  the  ground  con- 
necting Itself  with  the  original  aur- 
^  to  explain  the  variance,  the  field 
notes  of  the  surveyor  may  be  looked 
to,  to  throw  light  on  the  question. 
Johnson  v.  Archibald,  78  Tex.  96.  14 
SW  258.  22  AmSR  27  i_  Ayers  v. 
Harris,  77  Tex.  108,  13  SW  768;  Qld- 
iiaga  V.  Thompson,  (Tex.  Civ.  A.) 
S!  SW  1043. 

.  W.  Peterson  v.  Skjelver,  43  Nebr. 
«3.  62  NW  43;  Woods  v.  West.  40 
Nebr.  307.  68  NW  938;  Knoll  v. 
I^dolph,  3  Nebr.  (Unoff.)  699.  92 
NW  lit,  3  Nebr.  (tTnoff,)  603,  94 
W  964;  Kellogg  V.  Finn,  22  S.  D. 


B78,  119  NW  S46,  133  AmSR  945.  18 
AnnCas  863. 

V7>  Hamilton  v.  Saunders,  (Tex, 
Civ.  A.)  73  SW  1069. 

Ca]  Where  plaintiff  iBtxodwes 
the  oalgtaal  fleld  notes  of  the  sur- 
vey in  evidence,  defendant  la  en- 
titled to  ahow  by  a  aurveyor  who 
ran  the  line,  which  defendant  con- 
tended was  the  true  boundary,  that 
such  line  correaponded  with  one  or 
more  of  the  cans  of  such  original 
field  notes.  lAunllton  v.  Saunoera, 
(Tex.  Civ.  A.)  73  SW  1069. 

78.  Nyeton  v.  Im,,  16  N.  D.  561, 
565,  114  NW  478  [cit  Cyc]. 

79,  McGregor  v.  Keller,  9  Ont. 
677;  O'Connor  v.  X>unn,  2  Ont,  A. 
247. 

SEt]  mure  a  savrer  la  made  wltb- 
leral  aatlHnltri  ooplea  of  the 
field  notes  thereof,  although  eertl.- 
fled  from  the  general  land  office, 
are  inadmlaslble.  Von  Rosenberg  v. 
Haynes,  8S  Tex.  8S7,  20  SW  148, 

SO.  Goodaon  v.  Fitzgerald,  40 
Tex.  ClT.  A.  619,  90  SW  898.  See 
also  State  v.  Dayton  Lumber  Co., 
(Tex.  Civ.  A.)  169  SW  191  (holding 
that  fleld  notea  made  by  a  sub- 
aeqnent  aurveyor,  wherein  he  calls 
for  the. lines  or  comers  of  a  prior 
survey,  amount  to  no  more  than  a 
declaration  that  he  found  such  lines 
or  comera  at  the  place  indicated  by 
his  callB.  Such  declarations  are 
hearsay  and  cannot  be  put  Into  evi- 
dence unless  it  is  shown  that  the 
surveyor  was  acting  In  an  official 
capacity,  and  also  that  he  Is  dead 
at  the  time  such  evidence  Is  offered). 

81.  Jones  v.  Burkltt,  (Tex.  Civ. 
A.)  150  SW  276. 

82.  Phillips  V.  Montgomery,  43 
N.  B.  229.  26^ DomLR  49S.  See  also 
McC^>rmack  v.  Crawford,  (Tex.  Civ. 
A.)  181  SW  486  (recognising  the 
rule). 

[a]  Thna,  where,  in  an  action  in- 
volving a  disputed  boundary  line, 
there  was  nothing  to  Indicate  that  a 
certain  surveyor  made  out  the  orig- 
inal field  notes,  or  that  any  part  of 
them  was  embodied  in  the  original 
grant,  and  no  connection  appeared 
between  such  field  notes  and  the 
original  grant,  it  was  not  error  for 
the  court  to  admit  In  evidence  the 
call  in  the  field  notes  of  sur\'eys 
other  than  those  in  controversy  as 
evidence  to  be  considered  in  locating 
the  disputed  line.  Barrow  v.  Lyons, 
(Tex.  Clv.  A.)  86  SW  778. 

83.  Thompson  v.  Langdon.  87  Tex. 


264.  28  SW  931:  Upshur  County  V. 
LewrlB^t,  (Tex.  Civ.  A.)  99  SW  441, 
101  SW  1012. 

84.  Thompson  v.  Langdon,  87 
Tex.  2B4,  28  SW  981. 

as.  Keystone  Mills  Co.  v.  Peach 
River  Lumber  Co.,  (Tex.  Clv.  A.)  9S 
SW  64  (ab  held  In  respect  of  field 
notes  in  which  the  aurveyor  declares 
that  a  certain  object  was  found  by 
him  at  two  different  places).  See 
also  Wlghtman  v.  Campbell.  161 
App.  Dlv.  49.  146  NTS  686  laM  817, 
nTt.  479,  112  NB  184]  (holding  that 
notea  of  a  aurvey  of  the  land,  made, 
when  it  was  owned  by  the  party's, 
common  grantor,  are  not  admlasible 
where  It  did  not  appear  under  what 
circumstances  the  aurvey  was  made, 
and  defendant's  deed  in  no  way  re- 
ferred to  it). 

80.  Graham  v.  Gill,  228  U.  S.  648, 
82  set  396,  56  L.  ed.  686  [aff  66  Fla. 
816.  47  S  917.  and  foil  French- 
Glenn  Live  Stock  Co.  V.  Stringer,  186 
U.  S.  47,  22  set  668.  46  L.  ed.  800], 

87.  Collins  V.  Warfleld.  (Tex.  Civ. 
A.)  140  SW  107  (holding  that,  In  an 
action  involving  a  disputed  bound- 
ary, where  defendant  claimed  land  in 
plalntifTs  survey,  basing  his  claim 
on  his  call  for  quantity,  evidence 
showing  that  a  survey,  run  accord- 
ing to  the  length  of  the  lines  In  the 
original  fleld  notes,  would  include 
the  correct  number  of  acres,  but 
that  If  the  lines  were  extended  ac- 
cording to  the  calls  for  other  known 
lines  the  survey  would  include  a 
greater  number  of  acres,  is  admissi- 
ble) ;  Cochran  v.  Casey.  (Tex.  Civ. 
A.)  128  SW  1146  (holding  that  In 
trespass  to  try  title,  In  which  plain- 
tiffs claimed  that  the  line  of  a  sur- 
vey was  at  a  certain  place  which 
would  give  them  one  hundred  acres 
more  than  they  then  had,  evidence  of 
the  number  of  acres  Included  within 
the  survey  made  by  a  certain  sur- 
veyor which  would  show  that  plain- 
tlfts  had  already  obtained  one  thou- 
sand eight  hundred  and  forty  or 
more  acres  out  of  a  survey  olT  one 
thousand  four  hundred  and  seventy- 
six  acres  was  admissible  as  tending 
to  show  that  the  line  was  not  as 
claimed  by  plaintiffs). 

88.  Matthews  v.  Thatcher,  88 
Tex.  Clv.  A.  138,  76  SW  61. 

89.  Smith  v.  Booth  Bros.,  etc.. 
Granite  Co..  112  Me.  297,  92  A  108: 
Heaton  v.  Hodges,  14  Me.  66.  30 
AmD  781:  Kennebec  Purchaae  v.  Tif- 
fany, 1  He.  lis,  10  AmD  SO. 
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measiirementB,  and  what  are  elaimed  to  be  the  numn- 
ments  Inarkil^;  true  lines  and  cornerB.'" 

[$  343}  d.  Weight  aad  SniBdency.  While  it 
has  been  held  that  the  evidence  should  be  clear,  full, 
and  convincing  to  prove  the  location  of  a  disputed 


boimdaxy,"  yet  it  is  very  generalfy  held  that  it  is 
not  neeeasary  for  plaintiff  to  prove  the  line  eon- 
tended  for  ligr  him  beyond  a  reasonable  doabt.  A 
praponderanee  of  evidenee  is  snfBeient  to  establish 

it,     and  the  evidenee  need  not  be  direct.  A 


90.  Smith  V.  Booth  Bros.,  etc.. 
Granite  Co.,  113  Me.  297.  92  A  103. 

91.  Proctor  T.  Ifibby,  110  ISe.  S9, 
86  A  298. 

9a.  U.  S. — Taylor  v.  Breathitt 
Coal,  etc.,  Co..  185  Fed.  8S4. 

III.— Bitter  V.  Saathoff.  98  111.  28«. 

Nebr.— Bock  v.  Porterfleld,  80 
Nebr.  628,  114  NW  697. 

N.  C— Hopper  v.  Justice,  111  N.  C. 
418,  16  SE  62«. 

Pa. — Rook  T.  Orflwittwald,  II  Pa. 
Super.  641. 

Porto  RIoo. — Colom  v.  Batlle,  S 
Porto  Rico  Fed.  S28. 

T«i. — Scott  V.  Pettlgrew,  72  Tex. 
821,  12  SW  161:  BrigM  v.  Plerson,  7 
Tex.  Civ.  A.  688.  26  SW  467. 

Wis. — Daskam  v.  Beemer,  64  Wis. 
13,  24  NW  486. 

[a]  MtIOsbm  haU  saflotant  to 
anstalB  a  fladluff  'o*  plalatlir. — Lm-- 
sen  V.  All  Peraona,  etc.,  166  Cal.  407, 
182  P  761;  Porter  v.  Counts,  16  Cal. 
A  241,  116  P  377;  Manuel  v.  Flynn, 
6  Cal.  A.  819,  DO  P  463:  Collier  v. 
Clay,  187  Qa.  478,  73  SE  666:  Pelham 
V.  Smith,  137  Oa.  39,  72  SE  417; 
Richardson  v.  Bobney.  26  Ida.  36,  140 
P  1106:  Chambers  v.  Tharp,  93  SW 
427,  2ft  KyL  271;  Crurcroft  v. 
Oreenly,  8  Ky.  Op.  644:  Sommer  v. 
Meyer.  125  Minn.  268,  146  NW  1106; 
Kistner  t.  Beseke.  96  Minn.  187,  104 
NW  TB9:  UcNeafy  v.  Laston,  149 
N.  C.  327,  63  SB  278:  Klllsore  v. 
Carmlehael.  42  Or.  618,  72  P  637; 
Blooralnr  Valler  Tp.  v.  Bronaoa,  29 
8.  D.  41,  ISS  NW  678;  Stevens  r. 
Crosby,  <Tex.  Civ.  A.)  166  SW  «2: 
Walker  t.  Hollla.  (Tex.  Civ.  A)  12? 
SW  667;  Grand  Cent.  Hln.  Co.  v. 
Mammoth  Mln.  Co.,  86  Utah  864,  104 
P  673,  AnnCaal912A  264;  Edmunds  v. 
Barrow,  112  Va.  380,  71  SE  644; 
Scheuerman  Inv.  Co.  v.  Liand  Own- 
ers' Corp.,  72  Wash.  613,  ISl  P  216. 

[b]  Bvidenoe  held  luntflLolaiit  to 
anstala  »  taUag  for  plaintiff. — ^West- 
vate  V.  Ohlmacher,  ^61  111.  638,  96 
NE  618:  Lewie  v.  Durham,  144  Ky. 
704.  139  SW  962;  Yost  v.  Mooe.  104 
Ud.  92,  63  A  1069;  State  v.  Wein- 
berger, 87  N.  J.  L.  423,  94  A  796; 
Aiken  v.  Boyd,  66  Wash.  696,  104  P 
1101. 

[c]  BTldeaoe  held  safioleat  to 
sustain  a  flndlng  for  dafenOant^ 

Barker  v.  Mobile  Electric  Co.,  173 
Ala.  28,  66  S  364;  Doe  v.  Webb,  171 
Ala.  638,  64  S  627:  Ooss  v.  Oollnsky, 
12  Cal.  A.  71,  106  P  604:  Myers  v. 
Reynolds,  47  Ind.  A  233.  94  NE  346: 
Wilson  v.  Johnson,  149  Ky.  332,  148 
SW  34:  Hodge  v.  Napier,  146  Ky. 
479.  142  SW  1037:  Holland  v.  Cole- 
man, 114  SW  806:  Arndell  v.  Ma- 
lusky,  (Ky.)  112  SW  640;  Williams 
V.  Snepherdson,  4  Nebr.  (UnofF.)  60S, 
95  NW  827;  UnEelmann  v.  Shelton, 
19  S.  D,  889.  108  NW  646;  Cleveland 
v.  Bruce  Lumber  Co.,  (Tex.  Civ.  A.) 
128  SW  1188;  Beckham  v.  Thompson, 
(Tex.  Civ.  A.)  97  SW  131;  Davidson 
V.  Equitable  Securities  Co..  (Tex. 
Civ.  A.)  96  SW  787;  Cllnchfleld  Coal 
Co.  v.  VIers.  Ill  Va.  261,  68  SE  976. 

[d]  Xvidenoe  held  tasnfllolent  to 
nstaln  a  flndlBff  for  flafandant. 
Oonella  v.  Simmons,  10  Cal.  A.  267, 
101  P  685;  Meeker  v.  Simmons,  10 
Cal.  A.  250.  101  P  683. 

[e]  Bvldenoe  held  saflolsnt  to 
Show  aatabllsh«an,t  of  honUtoir  hr 
agnomont. — Halone  v.  Hobbs.  102 
Ark.  S42,  146  SW  193.  148  SW  143, 
AnnCa8l014A  479;  Taylor  v.  Rudy, 
99  Ark.  128.  187  SW  £74;  Gordon  v. 
Matthes,  149  Iowa  401,  128  NW  240; 
Saylor  v.  Taylor.  148  Ky.  627,  147 
SW  380;  Abrams  v.  Wild,  (Ky.)  120 
SW  367;  Hocker  v.  Keeton.  (Ky.)  116 
8W  784 ;  Egan  v.  Light,  4  Nehr. 
(Unoflf.)  127,  93  NW  859. 

[f]  BTldeaoe  held  lasnAoient -  to 
show  astabllaluaent  of  boundary  hy 


aneamanti — Sherman  v.  King,  71 
Ark.  348.  72  SW  671;  Crosby  v. 
Stevenson,  (Tex.  Civ.  A.)  166  SW 
lllO;  Sllsby  V.  Kinsley.  (Vt.)  96  A 
634;  Anderson  v.  Huebel,  133  Wia 
642,  113  NW  976. 

[g]  Vvldenoe  held  snftoiant  to 
show  that  the**  was  no  acraeaMnt 
flzlnff  boawdarisa. — Hilgedick  v. 
Qruebbel,  246  Mo.  140,  151  SW  731; 
Cottrell  V.  Pickering,  32  Utah  62,  88 
P  696,  10  LRANS  404. 

[h]  BvUanoe  held  laaaSelaat  to 
■how  an  afraouent  between  yartlaa 
■ettUnff  a  bonndary  llBa.r— Love  v. 
CowMr.  (Ark.)  164  SW  740.  ■ 

[If  BvlAsnoa  held  anttolent  to 
■how  ostabllshnunt  of  bonndary  by 
aoqnlasoenoe. — Schwab  v.  Donovan, 
166  Cal.  360,  133  P  447;  Loust&Iot 
V.  McKeel,  167  Cal.  634,  108  P  707; 
McAvoy  v.  Saunders,  161  Iowa  661, 

143  NW  548;  Klay  v.  Kurvlnk,  (Iowa) 
134  NW  633:  Wallace  v.  Hammond. 
(Ky.)  176  SW  1158;  Nance  Ounty 
V.  RuBsell,  5  Nebr.  (Unoff.)  97.  97 
NW  820;  Beebe  v.  Sweeney,  (Tex. 
Civ.  A.)_168  SW  286. 

[J]  STldenea  hold  laavSolsnt  to 
shew  establUlunent  of  bonndavy  by 
aogaleaoence.-  '  Brown  v.  Brown,  is 
Ida.  846,  110  P  269;  Orlffln  v.  Brown, 
107  Iowa  699.  149  NW  833;  Marshall 
V.  Benetti,  (Iowa)  118  NW  918;  Erik- 
son  V.  Slate.  130  Iowa  187,  106  NW 
621:  Asher  v.  Cornett,  107  SW  226, 
32  KyL  781  [alt  108  SW  243,  32  KyL 
1173];  Connor  v.  Detroit  Terminal  R. 
Co..  ISS  Mich.  341,  150  NW  Hi: 
Nystrom  v.  Lee,  16  N.  D.  HI.  114 
NW  478;  Bundick  v.  Moore-Cortea 
Canal  Co..  (Tex.  Civ.  A)  177  8W 
1030;  Moyle  v.  Thomas,  (Utah)  161 
P  861;  Peery  Ford,  (Utah)  161  P 
69;  Sllaby  v.  Kinsley.  <VL)  96  A  634. 

[k]  STtAeaea  haU  ■aAolsnt  to 
■how  tbat  honmdavlM  won  not  flxsd 
to  aeanlesoenea, — ^Kennedy  v.  Nilea, 
(lowaj  96  NW  772. 

[1]  Srldenoe  held  suflolant  to 
■how  a  praotloal  location. — Etnung  v. 
Schlopkohl,  129  Minn.  9,  161  NW  273; 
Nadeau  v.  Johnson,  126  Minn.  366. 
147  NW  241:  Davles  v.  Wlckstrom, 
66  Wash.  164,  106  P  464,  134  AmSR 
1100. 

[m]  Brldanee  held  lamflolsnt  to 
■how  a  praotteal  looatlon. — (1)  Dra- 
helm  v.  Fell,  130  Minn.  636,  163  NW 
613;  Roy  v.  Dannehr,  124  Minn.  233, 

144  NW  758;  Markusen  v.  Mortensen. 
106  Minn.  10.  116  NW  1021;  Alban- 
eslus  V.  Peerless  Rubber  Mfg.  Co.. 
76  N.  J.  L.  3*0,  67  A  1025.  (2)  To 
establish  a  practical  location  of  a 
boundary  at  a  place  other  than  the 
true  line,  the  evidence  must  be  clear, 

Sosltlve,  and  unequivocal.  Marek  v. 
ellnek.  121  Minn.  468,  141  NW  78S: 
Beardsley  v.  Crane,  62  Minn.  537,  64 
NW  740. 

[n]  Brldeaoo  held  vnaelant  to  lo- 
oate  beyiaalu  oomsr  of  snrvey^-— 

Shrake  v.  Lomn,  3  Nebr.  8  (Unoff.) 
489,  92  NW  184:  Broadwell  v.  Mor- 
gan, 142  N.  C.  476,  66  SE  840. 

[o]  Xvldene*  held  Insnfloient  to 
■how  looatton  of  beginning-  point  of 
a  atunreyir— Williams  v.  Brush  Creek 
Coal  Co.,  149  Ky.  188,  148  SW  372; 
Seabrook  v.  Coos  Bay  Ice,  etc.,  Co., 
64  Or.  172.  102  P  175,  975. 

[p]  Bndenoe  held  saHloiont  toXo- 
oate  exterior  bonndacjr  lines  of  ani^ 
▼ey.— Bennett  Jellioo  Coal  Co.  v. 
East  Jellico  Coal  Co..  162  Ky.  88S, 
164  SW  922. 

(q]  BTUUaoa  hslS  mriBeUnt  to 
■how  that  boiudarr  was  mathsd  by 
fenoe. — Tognl  v.  Slocomb,  12  Cal.  A. 
733.  108  P  723. 

[r]  Evldenoe  held  snttoleat  to 
show  fenoe  to  be  on  tme  Uae  as  mn 
and  marked  on  tiie  original  razvej., — 
Oilman  v.  Brown,  116  Wis.  1.  91  NW 
227. 


[B]  MdMMs  hold  snflolMrt  to 
nstaln  a»*«f  that  lino  as  znn  by 
oertaia  snrrey  oorresponded  with 
survey  '  as    orlirlnally    msflai  Mr 

Garry  v.  Runkel,  118  VPia.  1,  94  NW 
662. 

[t]  >Tldenee  hald  minoiont  to 
show  that  a  oertaln  xoek  was  adoptod 
aa  oomer  of  land  ■arreyed. — Plncan- 
non  V.  audderth.  144  N.  C.  S87,  67  SE 
337. 

[u]  Xvldanoe  held  Inaattoiant  to 
oreroome  ovUaneo  of  plan  of  mmr- 
▼oy  that  nam  were  aomltar  ma. — 

Adams  V.  Clapp,  99  U^lfS,  68  A 

1043. 

[v]  SvUonoe  held  tsmoMtamBt  to 
ahow  the  enlatenoe  of  monnmoat 
oalled  for  in  deed. — Chew  v.  Zwalb. 
(Tex.  Civ.  A.)  86  SW  926. 

[w]  Bvldanoa  hald  anflolant  to 
ovorooms  presamptlon  that  ffxaattn 
intended  to  eonray  to  oantar  of 
■treat.— Watson  v.  New  York.  67 
App.  DIv.  578,  73  NTS  1027  faff  176 
N.  T.  476  mem.  67  NE  1091  mem]. 

[x]  Bvldanoa  hald  to  Show  that  a 
oomer  was  a  *aost  oemov."— Blddla 
V.  Newman,  6R  Colo.  241,  144  P  S80t 
GoroatI  t.  Tawney,  121  Minn.  189, 
141  NW  102. 

[y]  Srldanoo  snfloiant  to  show 
that  a  oomer  was  an  HobtttarataA 
eomex"  and  not  a  'Ooat  oemar.** — 
Craven  v.  Loah.  »  Ida.  .461,  126  P 
774. 

[f]  ■tiiaas*  haU  wamHaaA  or  tm^ 
nuHtomt    to    show  nlaoaUanaoaa 

faota*— Caeil  v.  Gray,  170  CaL  1S7, 
148  P  935:  CUpp  V.  Chnrehilt.  164 
Csl.  741,  130  P  foftl:  Howard  v.  Oro- 
ville  School  Dfst..  22  CaL  A.  544.  136 
P  6S9:  Read  v.  Bartlett.  266  III.  7«, 
99  NE  346;  Des  Moines,  etc,  R.  Co. 
v.  Whltaker.  (Iowa)  164  NW  604; 
Martin  v.  Frailer.  (Iowa)  162  NW 
14;  Brause  v.  Fayette  County.  164 
Iowa  606,  146  NW  6:  Kamrar  v.  But- 
ler. 164  Iowa  293.  146  NW  879;  Bailey 
v.  Hippie.  96  Kan.  516.  148  P  606; 
Wallace  v.  Hammond,  (Ky.)  176  SW 
1168;  Stephens  v.  Stephens.  (Ky.) 
176  SW  11S7;  Davis  v.  Ciay.  169  Ky. 
692,  167  SW  916;  Shackelford  v. 
Walker.  166  Ky.  173.  160  SW  80T; 
Evans  v.  Bates,  165  Ky.  68.  169  SW 
612;  Brown  v.  Threlkeld,  164  Ky. 
838,  169  SW  696;  Blalock  v.  Atwood. 
164  Ky.  394,  167  SW  694,  46  LRANS 
3;  Roberts  v.  Calhoun,  164  Ky.  211, 
167  SW  371;  Scott  V.  Wuynn,  161 
Ky.  688,  162  SW  932;  Potter  v.  Dam- 
ron.  160  Ky.  6S7.  160  SW  647;  Myrick 
V.  Hembree,  186  Ky.  110,  133  SW  668; 
Rounds  V.  Ham,  111  Me.  266.  88  A 
892;  Proctor  v.  Ltbby,  IIO  Me.  39,  86 
A  298:  Parent  v.  Hodgea,  (Mich.) 
163  NW  1072;  Moore  v.  Minneapolis, 
etc,  R-  Co.,  129  Minn:  237,  162  NW 
406:  Clark  v.  McAtee.  263  Mo.  196, 
161  SW  698;  Dolphin  v.  Klann.  246 
Mo.  477.  161  SW  966;  Watson  v.  Hat- 
Bon,  183  Mo.  A.  298,  166  SW  828; 
State  V.  Ball,  93  Nebr.  368.  140  NW 
662;  Peo.  v.  Santa  Clara  Lumber  Co.. 
213  N.  Y.  236.  107  NE  496;  East 
Marahfield  Land  Co.  v.  Werley,  67 
Or.  67,  185  P  316;  Whitton  v.  Knight. 
62  Or.  368.  126  P  268;  Miles  Land  Ca 
V.  Hudson  Coal  Co..  246  Pa.  11,  91  A 
1061;  Mason  v.  Braught.  S3  S.  D. 
669.  146  NW  687;  KIncheon  v.  Ed- 
wards, (Tex.  Civ.  A.)  188  SW  92; 
Stark  V.  Adams,  (Tex.  Civ.  A.)  183 
SW  68;  Goodrich  v. 'West  Lumber 
Co..  (Tex.  Civ.  A.)  1S2  SW  341;  Lock- 
wood  Inv.  Co.  V.  Oelselman.  (Tex. 
Civ.  A.)  179  SW  649:  Harrlfl  v.  Klber, 
(Tex.  Civ.  A.)  178  SW  878;  Stark  v. 
Stout,  (Tex.  Civ.  A)  174  SW  1014: 
Hendrick  v.  Johnson,  (Tex.  Civ.  A.) 
173  SW  914;  HcSiMUldan  v.  Vann«r> 
son.  (Tex.  Civ.  A.)  169  8W  1079; 
Harkrider  v.  Qaut.  (Tex.  Ctv.  A.)  1C7 
SW  164;  Roberts  v.  Hart.  (Tex.  Ctv. 
A.)  166  SW  473;  Moore  v.  Lehmann, 
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bonndary  may  be  proved  by  circumstantial,  as  well 
as  by  direct,  evidence." 

344]  7.  Oompetency.  of  Wltneaseft— a.  lAHd- 
OTuer.  A  landowner  is  s  competent  witness  as  to 
the  particulars  of  a  survey,  where  be  was  present  at 
the  survey  and  testified  from  bis  own  knowledge  of 
the  facts;**  bat  unless  he  is  a  surveyor,  he  cannot 
testify  in  a  controversy  between  other  parties  as  to 
t^  ugnificanee  of  boundary  lines  on  the  plat  put 
there  by  his  directions  when  the  plat  was  made,  the 
surveyor  haviiw  since  di^d.^ 

345]   b.  Surreyon— (1)  In  OeneraL   A  sur- 

(To.  Civ.  A.>  166  SW  81;  Kirby 
Lumber  Co.  Stewart,  (Tex.  Civ. 
A.)  181  BW  S72;  State  v.  Dayton 
Lumber  Co.,  (Tex.  Civ.  A.)  159  BW 
191;  Gilbert  v.  Flnberf,  (Tex.  Civ. 
 —  1.  Sl  Rice  Inst 


A.)  16»  8W  K07;  Wm 
for  Advancement  of  Literature,  etc. 
T.  Giesebe,  (Tex.  Civ.  Jl.1  164  SW 
(11;  Leasrue  v.  Wm.  IC.  Rice  Inst 
(or  Advancement  of  Literature,  etc., 
(Tex.  Civ.  A.)  168  SW  11S2;  Jones 
V.  Burkltt.  (Tex.  Civ.  A.)  160  SW 
:75;  Burlte  v.  Braumlller,  (Tax.  Civ. 
A.)  160  SW  207;  Cole  V.  Webb,  (Tax. 
Civ.  A.)  148  SW  246;  Camp  v. 
League,  (Tex.  Civ.  A.)  92  SW 
1062;  BInford  v.  Eccles,  41  Utah 
453.  126  P  S33;  Cunningham  v. 
Weedln,  81  Wash.  9C,  142  P  461; 
Sartorl  V.  Denny-Renton  Clay,  etc., 
Co.,  77  Wash.  1«6,  117  P  4»4:  Hope 
T.  Brown,  74  Wash.  421,  ISS  P  <12. 

93.  Danett  v.  Wllley,  6  Pla.  482; 
Noble  V.  Chrisman,  88  111.  186;  Sam- 
oeiB  V.  Simmons,  44  SW  S»6,  19  KyL 
16S6;  Jones  v.  HcCrackeu,  17  SW 
126.  13  KyL  622. 

M.  Wheeler  v.  State,  114  Ala.  22, 
11  S  941. 

[8]  ronuer  omer^It  is  compe- 
tent to  show  by  a  wltnbse  who  owned 
the  premises  In  controversy  tor 
many  years  that  during  his  owner- 
ship there  was  no  controversy  about 
the  matter  and  no  claim  to  the  con- 
trary within  hts  Xnowledga.  I^each 
T.  Bancroft,  61  N.  H.  411.  See  also 
Smith  V.  Porrest.  49  M.  H.  MO  (reo- 
optlzlng  the  rule). 

8S.  State  v.  Crocker,  49  S.  C.  242, 
27  SB  49  (where  It  was  held  that 
such  lines,  under  the  circumstances, 
vere  merely  the  declarations  of  an 
Interested  party). 

M.  fa]  AasUrtant, — On  an  Issue 
as  to  tne  location  of  the  true  bound- 
ary of  a  given  survey,  one  who  as- 
sisted in  the  survey  is  competent  to 
testify  ^  to  how  it  was  made,  so 
as  to  enable  the  court  to  trace  the 
course  of  the  surveyor,  such  evi- 
dence not  contradicting  the  original 
field  notea  Smith  v.  Leach,  70  Tex. 
492,  7  SW  7S7.  See  also  Houx  v.  Bat- 
teen,  68  SCO.  84  (as  supporting  this 
rule). 

Vt.  Ark.— Jeffries  v.  Hargls,  60 
Ark.  6S.  6  SW  828. 

Conn. — Beach  v.  Whittlesey,  72 
Conn.  SSO,  48  A  S6ft. 

Ey.— FhUlips  V.  Stewart,  132  Ky. 
lat,  97  SW  6,  29  KyL  1199,  184  Am 
SR  441;  Busse  v.  Central  Covington. 
U  SW  8«6,  89  SW  848,  19  KyL  167. 

Mass. — Stetson  v.  Bow,  16  Gray 
ITS. 

Hlch. — 01  in  V.  Henderson,  120 
Mich.  149.  79  NW  178;  Woodbury  v. 
Venia.  114  Mich.  261.  72  NW  189; 
He«B  V.  Heyer,  73  Uich.  269.  41  NW 
423:  Stewart  v.  Carleton,  31  Mich. 
170.  See  also  Beeman  v.  Black,  49 
Ulch.  598.  14  NW  660. 

Mo. — Hoax  V.  Batteen,  68  Uo.  84; 
Johnson  v.  Boonville,  86  Uo.  A.  189. 

N.  H.— Barron  v.  Coblelgb.  11  N. 
H.  SS7.  36  AmD  606. 

N.  T.— RatcUffe  v.  Gray.  4  Abb. 
Dec  4,  3  Keyes  610,  8  Transcr.  A. 
117;  Lobdell  v.  Northville,  161  App. 
Wv.  384,  136  NTS  118. 

S-  C.~-Ho1den  v.  Cantrell,  100  S. 
C  266,  84  SB  826. 

Tex—Smlth  v.  Leach,  70  Tex.  493, 
!  SW  767;  Matthews  v.  Thatcher. 
»  Tex.  Civ.  A.  188,  76  SW  «1:  Ward- 
!2?  V.  Harmon.  (Civ.  A.)  46  SW  828; 
VJiltman  v.  Rhomberg,  (Civ.  A.)  26 
8W  461. 


Vt.— Martyn  v.  Curtis,  68  Vt.  897, 
36  A  S33. 

Va.— Wrl^t  V.  Rabey.  117  Ta.  884, 
8e  SB  71. 

[a]  TfeU)  (1)  on  an  Issue  of 
boundUT,  it  was  proper  to  permit 
plalntiCra  surveyor  to  testify  con- 
cerning the  location  and  boandariea 
of  adjoining  lota,  such  information 
having  been  derived  from  physical 
examination.  Uorrison  v.  Holder,  214 
Mass.  S6B,  101  NB  1067.  (2)  In  a 
boundary  suit,  teatlmony  of  plain- 
tiff's surveyor  that,  if  the  boundary 
line  claimed  br  defendant  was  pro- 
jected. It  would  out  on  property  con- 
cededly  belonging  to  plaintiff  Is  ad- 
missible. Holden  V.  (^trell,  100  8. 
C.  266,  84  SB  826. 

[b]  As  to  am.U|riilt7  of  dsed^— A 
surveyor  is  competent  to  testify  to 
the  ambiguity  of  the  terms  of  a  deed 
In  respect  to  location  and  that  all 
the  lines  given  in  the  deed  are 
shorter  than  as  found  by  actual  sur- 
vey. RatcUffe  v.  Gray,  4  Abb.  Dec. 
(N.  Y.)  4,  8  Keyes  610,  3  Transcr.  A. 
117. 

[c]  BeffaaSar  eenier.— In  a  suit 
Involving  the  boundary  of  a  survey 
having  Its  beginning  comer  on  a 
river  and  another  corner  In  a  prairie, 
a  witness  may  state  that.  In  making 
a  survey  of  a  subdivision  of  the  sur- 
vey, the  surveyor  located  a  fallen 
tree  on  the  river,  which  he  claimed 
to  be  the  beginning  corner  of  the 
survey,  and,  starting  from  such 
point  and  pursuing  a  given  course, 
they  found  the  stake  In  the  prairie, 
as  tending  to  show  the  point  at 
which  the  survey  touched  the  river 
at  that  time,  the  location  of  the 
river  and  the  conditions  of  its 
banks  being  material.  Matthews  v. 
Thatcher,  33  Tex.  Cly.  A.  133,  76  SW 
61. 

[d]  Oral  evldenoe  of  the  aett  of 

a  county  surveyor  who  runs  a  new 
line  departing  from  the  old  line  Is 
not  admissible.  Beeman  v.  Black,  49 
Mich.  698,  14  SW  660. 

[e]  Xtoport  of  surveyor. — Under 
Tex.  Rev.  St.  (1896)  art  6264.  making 
It  evidence,  unless  rejected  for  good 
cause,  the  report  of  a  surveyor  ap- 
pointed by  the  court  to  run  a  bound- 
ary, and  who  has  testified  to  the  sut^ 
vey,  is  admissible  In  an  action  to 
establish  such  boundary.  Wardlow 
v.  Harmon,  <Tex.  Civ.  A.)  45  SW 
828 

[fl    Bstnm  of  surveyor. — Wh ere 

a  deed  bounds  property  on  a  public 
highway,  the  return  of  surveyors 
who  laid  out  such  highway  is  com- 
petent evidence  on  the  question  of 
bouifdary,  without  showing  their  ap- 
pointment. Haring  v.  Van  Houten, 
22  N.  J.  L.  61. 

98.  Carpenter  v.  Fisher,  12  App. 
Div.  622,  43  NTS  418. 

99.  Blackwetl  v.  Coleman  County, 
94  Tex.  216.  69  SW  630. 

I.  Md.— Kelso  V.  Stlgar.  75  Md. 
376,  24  A  18. 

Mich. — O'Brien  v.  Cnvanaugh,  61 
Mich.  368,  28  NW  12;  Case  v.  Trapp, 
49  Mich.  69.  12  NW  908;  Cronin  v. 
Gore.  38  Mich.  381;  Stewart  v.  Carle- 
ton,  31  Mich.  870. 

Mo.— Sehulti  V.  Llndell,  SO  Mo. 
310. 

N.  D.— Radford  v.  Johnson,  8  N.  D. 
182.  77  NW  601. 

Or. — Seabrook  v.  Coos  Bay  Ice  Co.. 
49  Or.  237.  242,  89  P  417  [clt  Cyc]. 

Pa. — Ormaby  v.  Ihmsen,  S4  Pa.  462. 

W..  Va. — Myllus  V.  Ralne-Andrew 


veyor"  may  testify  to  facts  within  his  personal 
knowledge  relating  to  the  lines,  comers,  or  monu- 
ments of  lands,"^  but  not  as  to  the  location  of  a  line 
which  he  has  run  from  an  ancient  map,  where  he 
had  no  means  of  verifying  bis  survey .nor  con  he 
testify  as  to  his  intention  in  running  the  survey"  or 
give  his  opinion,  as  a  surveyor,  as  to  the  true  loca- 
tion of  the  land  in  controversy.*  Surveyors  may 
properly  be  questioned,  as  experts,  on  subjects  with 
which  they  are  peculiarly  acquainted,  and  whioh 
cannot  be  made  known  to  the  jury  except  by  such 
testimony.*   And  they  may  be  permitted  to  testify 

Lumber  Co.,  69  W.  Va.  346,  71  SB 
404. 

[a]    "Bovnds  asd  mtaxUng  polata 

are  questions  of  fact  to  be  deter- 
mined by  testimony,  and  surveyors 
have  no  more  authority  than  other 
men  to  determine  them  upon  their 
own  notlona"  Radford  v.  Johnson, 
8  N.  D.  182,  184,  77  NW  601. 

8.  Ala.— Ward  v.  Lane,  189  Ala. 
S40,  849,  6«  S  489  (holding  that  one 
who  Is  qualified  as  an  expert  sur- 
veyor may  be  permitted  to  atato 
that  In  bis  opinion  a  certain  comer 
was  a  government  comer,  and  that 
certain  trees  were  witness  trees,  and 
that  "a  competent  surveyor  should 
certainly  have  a  peculiar  knowledge 
as  to .  the  original  markings  which 
were  made  by  the  surveyors  for 
the  government,  and  for  that  reason 
his  opinion  as  to  whether  a  particu- 
lar ■corner',  or  a  particular  tree  which 
he  had  personally  examined  Is  or 
is  not  a  'government  comer,'  or  a 
tree  designated  by  the  government 
surveyors  as  a  *wltnea8  tree,'  should 
not  be  without  weight  when  such 
Questions  become  of  valu,e  in  a 
trial"):  Chappelle  v.  Roberts.  160 
Ala.  467,  43  S  489:  Bridges  v.  Mc- 
Clendon,  66  Ala.  827;  Shook  v.  Pate, 
60  Ala.  91;  Brantly  v.  Swift,  24  Ala. 
390  (holding  that  a  particular  Una 
was  marked  by  government  sur- 
veyors); Nolin  v.  Parmer,  21  Ala  68 
^the  last  three  cases  holding  that  a 
surveyor  may  testify  as  an  expert 
that  a  survey  mads  by  himself  was 
correctly  made). 

Conn. —  McOann  v.  Hamilton,  68 
Conn.  69.  19  A  876  (where  it  was 
held  that  the  surveyor  might  testify 
that  two  stakes,  each  having  a  nail 
In  Its  top,  found  near  the  survey  in 
dispute,  were  surveyors',  stakes), 

Iowa. —  Messer  v.  Reginnitter.  23 
Iowa  312  (where  It  was  held  that  a 
surveyor  might  testify  as  to  the  cor- 
rectness of  a  plat  made  by  himself). 

La. — Bowman  v.  Flower.  7  La.  106 
(where  It  was  held  that  a  surveyor 
might  be  questioned  as  to  the  appear- 
ance of  old  lines,  marks  on  trees,  his 
opinion  as  to  the  age  of  certain 
marks  on  trees,  and  as  to  similar 
facts  connected  with  his  profession), 
Mass. — Knox  v.  Clark,  123  Mass. 
216  fholding  that  a  surveyor  mlfcht 
testify  as  to  whether  a  mark  !s  such 
as  a  surveyor  would  make):  Davis 
V.  Mason,  4  Pick,  166  (holding  that 
a  surveyor  may  testify  as  to  whether 
certain  piles  of  stones  and  marks 
on  trees  were  monuments  of  bound- 

&Ia68) 

Mich. — Pere  Marquette  R.  Co.  v. 
Graham,  160  Mich.  219.  114  NW  63 
(where  It  was  held  that  the  evidence 
of  educated  and  experienced  engri- 
neers  who  have  examined  all  the 
records  and  obtained  all  the  Infor- 
mation possible,  and  on  this  Infor- 
mation have  located  certain  monu- 
ments and  landmarks,  finding  them 
to  corresnond  with  the  controlling 
plat,  is  competent  to  show  that  the 
land  in  dispute  Is  a  part  of  a  lot 
designated  by  the  plat);  Hockmoth 
v.  Des  Grand  Champs,  71  Mich.  520, 
39  NW  737  (where  It  was  held  that 
a  surveyor  may  testify  that  comers 
are  according  to  the  original  gov- 
ernment survey). 

Mo, — Campbell  v.  Wood,  116  Mo. 
196,  22  SW  796;  Cummlnga  v.  Powell, 
97  Mo.  524,  10  SW  819  (both  oases 
holding  that  a  surveyor  may  show  . 
the  meaning  of  certain  cross  lines 
on  a  map);  Mtncke  v.  SKimier,  44  ki. 
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that  a  straight  line  cannot  be  run  without  the  aid  of 
an  instmment.'  So  a  aurveyor  may  illustrate  his 
testimony  by  the  use  of  ehaits  and  plans  prepared 
from  actual  knowledge  and  surveys.*  They  can, 
however^  testify  only  in  renird  to  facts,  never  in 
regard  to  conclusions  of  fact"  or  of  law,  as  such  mat- 
ters are  for  the  determination  of  the  jury  or  the 
court  as  the  .ease  may  be.' 

[%  346]  (2)  As  to  SnrT«r  of  Tnct  in  Oontro- 
▼erssr.  One  who  has  himself  surveyed  the  land,  or 
who  has  been  an  assistant  at  the  survey,  is  a  com- 

«2  {holding  that  a  surveyor  may  tes- 
tify as  to  the  correctness  of  a  survey 
made  by  himself).  „ 
N.  H. — Jones  v.  Tucker,  41  N.  H. 
546:  Barron  v.  Coblelgh.  11  N.  H.  60B. 
36  AmD  606;  Peterborough  v.  Jaltrey, 
«  N.  H.  462  (where  It  waa  held  that 
surveyors  may  testify  as  to  whether 
marks  on  trees  or  plies  of  stone  or 
other  marks  on  the  ground  are  mon- 
uments). 

N.  T. — Pope  V.  Hanmer,  74  N.  T. 
240  (holding  that  surveyors  may  tes- 
tify that  the  boundary  claimed  Is 
necessary  to  give  the  quantity  called 
for);  RatcUfTe  v.  Gray,  4  Abb.  Dec. 
4,  8  Keyes  510,  3  Transcr.  A.  117 
(holding  that  surveyors  may  testify 
that  courses  and  distances  are  In- 
congruous, and  that  lines  Indicated 
by  monuments  differ  In  length  from 
the  calls);  Culver  v.  Haslam,  7  Barb. 
314  (holding  that  surveyors  may  tes- 
tify as  to  marks  on  trees,  plies  of 
stone,  or  other  marks  on  the  ground). 

N.  C. — Dugger  v.  McKesson,  100 
N.  C.  1,  6  SB  746  (holding  that  a 
surveyor  may  testify  as  to  why 
marks  were  placed  In  a  particular 
position,  and  also  that  In  surveys 
tinder  old  grants  streams  not  called 
for  as  termini  or  crossings  are 
usually  omitted):  Clegg  v.  Fields,  S2 
N.  C.  37,  76  AmD  460;  Stevens  v. 
West,  51  N.  C.  49  (holding  that  a 
surveyor  may  testify  that  certain 
marks  on  trees  claimed  as  a  corner 
were  comer  lines  or  marks). 

Pa. — Northumberland  Coal  Co.  v. 
Clement,  96  Pa.  126  (holding  that  a 
surveyor  would  be  permitted  to  state 
where  he  would  locate  a  warrant 
similar  to  that  under  which  defend- 
ant held):  Forbes  v.  Caruthers,  2 
Yeates  627  (holding  that  a  surveyor 
would  be  allowed  to  testify  as  to 
the  correct  manner  of  running  re- 
surveys). 

Tex. — Coffey  v.  Bendrlcks,  66  Tex. 
$76,  2  SW  47  (holding  that  a  sur- 
veyor may  testify  as  to  the  effect  of 
a  change  of  figure  In  field  notes); 
Angle  V.  Young,  (Civ.  A.)  Z6  SW 
798  (holding  that  a  surveyor  may 
testify  as  to  the  Identity  of  unmarked 
trees  called  for). 

Wis. — Toomey  v.  Kay,  62  Wis.  104, 
22  NW  286  (where  the  surveyor  was 
allowed  to  testify  as  to  whether  a 
corner  located  by  him  was  the  tnie 
quarter  section  comer). 

[a]  Dedazatloiu  or  dtesoMd  sx- 
yrt.'  The  opinion  given  by  a  sur- 
veyor, formed  on  an  Inspection  of 
marks  on  trees,  as  to  the  boundaries 
of  lots  Is  Inadmissible,  although  he 
has  since  died.  Wallace  v.  QoodaU, 
IS  N.  H.  439. 

3.  Holden  v.  Cantrell,  100  8.  C. 
265,  84  SB  826. 

4.  Morrison  v.  Holder,  214  Mass. 
366.  101  NE  1067. 

6.  Mich.— Burt  v.  Buach,  82  Mich. 
606,  46  NW  790;  Stewart  v.  Carleton, 
31  Mich.  270. 

Mo. — ^Roberts  v.  Lynch,  16  Mo.  A. 
466. 

Pa.— Pennsylvania,  etc..  Canal,  etc., 
R,  Co.  V.  Roberts.  8  WklyNC  6. 

Tex. — Reast  v.  Donald,  84  Tex.  648, 
19  SW  796:  Randall  v.  Gill,  77  Tex, 
351.  14  SW  134;  Bugbee  Land,  etc., 
Co.  V.  Brents,  (Civ.  A.)  31  SW  695. 

Va. — Virginia  Coal,  etc.,  Co.  v. 
Ison,  114  Va.  144,  150,  76  SB  782  [clt 
Cyci. 

"Surveyors  should  be  confined  to 
statements  of  facts,  and  not  to  ex- 
press conclusions  or  presumptions." 


petent  witness  to  prove  its  boondarws,'  and  may 
give  parol  evidence  e^lanatoiy  of  his  map.'  But 
where  a  surv^r  has  testified  as  to  a  survey  which 
he  made,  to  locate  the  boundary  line  in  question,  it 
may  be  shown  in  rebuttal  that  another  surveyor  had 
made  a  survey  for  the  same  purpose,  wfaidh  survey 
varied  from  the  one  first  mentioned.* 

[9  347]  8.  Trlsl— ft.  In  OeBsnL  The  conduct 
of  an  action  involving  boundaries  is  ordinarily  gov- 
erned by  the  same  rules  as  other  civil  aetions,*°  bat 
where  a  special  proceeding  is  provided  by  law,  the 

144  Mich.  148,  160,    Tex.  Civ.  A.  4«2,  24  SW  367:  Schley 
V.  Blum,  (Civ.  A.)  22  SW  2^4.  And 

SW  f^eT  " 

wis. — Toomey  v.  Kay,  62  Wis.  104. 
22  NW  286. 

[a]  Ttam,  in  ejectment  against  a 
railroad  company  to  recover  land  al- 
leged to  have  reverted  to  the  com- 
pany's grantor  and  his  heirs,  for 
condition  broken  In  falling  to  main- 
tain thereon  a  railroad  station,  where 
the  establishment  of  the  center  line 
of  the  railroad's  original  right  of 
way  was  essential  to  the  location 
of  the  land  to  accord  with  the  de- 
scription of  the  deed,  and  there  were 
no  monuments  on  the  ground  or  other 
evidence  showing  the  location,  evi- 
dence of  a  surveyor,  locating  aucb 
center  line  by  measurement  of  the 
tracks  on  the  ground,  was  admissible 
to  determine  the  extent  of  the  actual 
occupancy.  Brinton  v.  Pennsylvania 
R.  Co.,  210  Pa.  419,  79  A  671. 

[b]  Taettuoay  of  the  Ohala  hearer 
on  a  survey  made  a  year  before  the 
execution  of  a  deed,  showing  what 
lines  were  run  and  marked  around 
the  property.  Is  competent  to  locate 
the  boundaries  and  calls  of  the  deed. 
Marshall  v.  CXH-bett.  137  N.  0.  665. 
60  SB  210. 

c]    BVeot  of  RMoUl  etatvtesw— 
Illnger  ft  C.  Codes  A  St.  I  Z67C, 


Clarke  v.  Case, 
107  NW  893. 

[a]  Thu  a  surveyor  cannot  tes- 
tify as  to  whether  there  Is  any 
method  of  surveying  other  than  that 
adopted  by  him.  Smith  v.  Stanley, 
114  Va.  117,  75  SE  742. 

[b]  A  general  atatement  by  a 
•nrvevor  oat  a  eertala  anrvej  la 
fSee  mm  any  ooiifllot,  without  giv- 
ing any  facte,  la  not  competent  evi- 
dence In  determining  the  boundaries 
of  another  survey.  Keystone  Mills 
Co.  V.  Peach  River  Lumber  Co.,  (Tex. 
Civ.  A.)  96  SW  64. 

[c]  Whether  a  seotlon  Une  or 
other  atertfaiff  polat  aotoany  ealata 
Is  always  a  question  of  fact  and  not 
of  theory,  and  cannot  be  left  to  an 
expert  for  final  decision.  Stewart  v. 
Carleton,  31  Mich.  270. 

[d]  Whether  a  siwey  waa  aetn- 
all^  loeeted  on  the  griHUia  or  was 
an  office  survey  Is  a  matter  on  which 
the  surveyor  should  not  be  allowed 
to  express  an  opinion,  but  should 
be  determined  by  the  Jury,  from  all 
the  facts  in  evidence.  Reast  v. 
Donald,  84  Tex.  648,  19  SW  796. 

[e]  Whether  one  anrver  oonflleta 
with  another  Is  a  question  of  fact 
to  be  determined  by  the  Jury,  and  on 
such  question  an  expert  may  not  tes- 
tify. Bugbee  Land,  etc.,  Co.  r. 
Brents.  (Tex.  Civ.  A.)  31  SW  696. 

e.  Jones  V.  Lee,  77  Mich.  85,  48, 
43  NW  865  (where  the  court  said: 
"It  is  not  his  business  to  decide 

Jiuestlons  of  law,  or  to  pass  upon 
acts  that  belong  to  the  tribunal  deal- 
ing with  the  decision  of  facts.  His 
testimony,  as  a  man  of  science.  Is 
never  receivable  except  In  connec- 
tion with  the  data  from  which  he 
surv^s,  and  If  he  runs  lines  they  are 
of  no  value  unless  the  data  are  estab- 
lished from  which  they  are  run,  and 
those  muBt  be  distinctly  proven,  or 
there  is  nothing  to  enable  any  one 
to  Judge  what  Is  the  proper  result"); 
Northumberland  Coal  Co.  v.  Clement, 
96  Pa.  126:  Ormsby  V.  Ihmsen.  34 
Pa.  462;  Virginia  Coal,  etc.,  Co.  v. 
Ison,  114  Va.  144,  150,  78  BS  782 
[clt  Cye]. 

7.  Ala.— Ward  v.  Lane.  189  Ala. 
340.  66  S  4»»;  BuUock  v.  WllaOB.  8 
Port.  436. 

Conn. — Beach  v.  Whittlesey,  73 
Conn.  630,  48  A  360. 

Oa. — Ounn  v.  Harris,  88  Qa.  439, 
14  SB  693. 

Iowa: — Steyer  v.  Curran,  48  Iowa 
580;  Measer  v.  Reglnnltter,  82  Iowa 
312.  Comrare  McAnlch  T.  HuIscl  113 
Iowa  68.  84  NW  914  (diacussing  the 
rule). 

Ky.— Bowling  v.  Helm,  1  Bibb  88. 
Md. — Tenant  v.  Hambleton,  8  Ifarr. 
ft  J.  233.  See  also  Richardson  v. 
Milburn,  17  Md.  67  (where  It  was 
held  that  the  fact  that  a  surveyor 
ran  a  certain  Une  In  a  certain  lo- 
cality may  be  proved  as  well  by  one 
who  saw  him  do  It  as  by  the  sur- 
veyor himself). 

Mich. — WIneman  v.  Grummond.  90 
Mich.  280,  61  NW  509. 

N.  H.— Hitchcock  v.  Llbby,  70 
N.  H.  399,  47  A  269. 

N.  D. — Jamtgaard  v.  Oreendale  Tp., 
29  N.  D.  611,  161  NW  771. 

Pa. — Basset  v.  Pennsylvhnla  R.  Co., 
201  Pa.  226,  60  A  772;  Pruner  v. 
Brlsbln,  98  Pa.  202;  Hoover  v.  Qon- 
salus.  11  Serg.  ft  R.  814. 

Tex. — Henry  v.  Whitaker,  82  Tex. 
6.  17  SW  609:  Booth  v.  Upshur,  26 
Tex.    64;    McCreary   V.   Douglass,  t 


part  of  an  act  creating  the  office  o^ 
county  surveyor  and  prescribing  his 
duties,  provides  that  no  surveys  or 
resurveys  thereafter  made  by  any 
person,  except  the  county  surveyor 
or  bis  deputy,  unless  attested  by  two 
competent  surveyors,  shall  be  con- 
sidered legal  evidence  In  any  court 
within  the  state,  except  surveys  made 
by  authority  of  the  United  States, 
the  state  of  Oregon,  or  by  mutual 
consent  of  the  parties.  Section  2678 
requires  the  county  surveyor  to  keep, 
in  a  book  kept  for  that  purpose,  a 
fair  and  correct  record  of  all  sur- 
veys and  provides  what  th^  record 
shall  consist  of.  It  was  held  that 
the  survey  so  recorded  Is  the  survey 
contemplated  by  I  2676,  and  that 
such  section  does  not  prevent  a  sur- 
veyor, other  than  the  county  sur- 
veyor, from  testifying  to  a  survey 
made  by  him  of  property  in  contro- 
versy, which  was  not  attested  and 
not  made  by  the  mutual  consent  of 
the  parties.  Soramer  v.  Compton. 
62  Or.  178,  96  P  124,  1066.  (2)  The 
same  conclusion  was  reached  In 
Missouri  under  statutes  Identical 
with  those  set  out  above,  except  In 
the  omission  of  the  clause  "and  at- 
tested by  two  competent  surveyors." 
Hopper  V.  Hickman,  145  Mo.  411.  417, 
46  SW  973  (where  the  court  said 
that  no  good  reason  exists  why  anr 
surveyor  tofllclal  or  unoAclal) 
should,  when  he  Is  brought  Into 
court  and  placed  under  the  obliga- 
tion of  an  oath,  be  denied  the  right 
to  testify  In  reference  to  a  survey 
made  1^  himself,  or  to  tbe  correct- 
ness of  any  plat  thereof  whidi  he 
may  have  made,  leaving  the  question 
of  Its  accuracy  to  the  oonalaeratloa 
of  the  Jury).  And  see  Johnson  v. 
Boonville.'  86  Mo.  A.  199  [appr  Hop- 
per V.  Hickman,  supra]. 

&  Cundlff  V.  Orm8,.7  Port.  <Ala.) 
58. 

9.  Clark  V.  Gallagher,  74  Vt.  811. 
52  A  539. 

10.  See  Trial  [88  Cyc  1238]. 

[a]  AnunOauats. — Supplemental 
pleadings  and  amendments  are  al- 
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proriaioiis  of  the  law  must  be  complied  with.^' 

348]  b.  Fminctt  of  Oonrt  and  Jury— (1)  In 
QmsnL   What  are  boundaries  is  a  matter  of  law 


lon-eii  in  actions  of  boundary  as  In 
other  civil  actions.  Watson  v. 
Bishop,  «9  Oa.  51:  Mitchell  v.  Wil- 
son, 70  Iowa  332,  30  NW  588. 

[b]  TaU&ff  •rldno*  to  Jury  room. 
—In  an  action  to  establish  a  tmund- 
ary,  It  is  proper  to  permit  the  Jury. 
Then  It  retires,  to  take  with  it  the 
Kport  of  a  surveyor  appointed  to 
run  auch  boundary  and  a  map  of  the 
premises  attached  to  such  report,  to 
Thich  reference  had  been  made  to 
explain  testimony.  Wardlow  v.  Har- 
mon. (Tex.  Civ.  AJ  46  SW  828. 

[c]  Xb  Porto  mleoi  where  In  Ju- 
dicial proceedlnffa  to  establish  the 
boundaries  of  a  rural  estate  the 
owner  of  an  adjoining  property 
makes  objection,  the  proceedlngrs 
should  be  discontinued  with  respect 
to  the  boundary  which  Is  the  cause 
of  such  objection,  reserving  to  the 
party  bis  rights  to  prosecute  the 
proper  action  for  the  protection  of 
his  rights.  Rosas  r.  Marian!,  8  Porto 
Rico  854. 

11.   McDonogh  V.  De  Grays,  4  La. 

Ann.  33. 

[8}  XowoTor,  It  has  been  held 
tliat.  although  a  surveyor,  in  making 
the  survey  concerning  which  hp  tes- 
tified in  an  action  of  ejectment,  did 
not  observe  all  the  requirements  of 
law  in  making  his  Burvey.  the  admis- 
sion of  his  testimony  Is  not  cause 
for  reversal,  where  it  may  fairly  be 
Inferred  therefrom  that  a  correct 
measurement  was  made  from  the 
sUrting  point.  Miller  v.  Shumway, 
115  Mich.  064,  98  NW  385. 

la.  U.  S. — Reed  v.  Merrimac  River 
Locks,  etc.  8  How.  274,  12  !>.  ed. 
1077;  Barclay  v.  Powell.  6  Pet.  498, 
S  L.  ed.  477. 

Ala.— Mcaee  V.  Doe,  22  Ala.  689. 

Conn. — ^Wooster  v.  Butler,  18  Conn. 
I0». 

Ind. — Ayers  v.  Huddleston,  SO  Ind. 
A.  242.  66  NE  60. 

Ky.— Com.  v.  Stahr,  1«2  Ky.  388, 
191,  172  SW  677  [quot  CycJ:  Clssel 
T.  Rapier.  S  Kylj  690;  Clssel  v. 
Rapier,  11  Ky.  Op.  663.  And  see 
Brooks  v.  Prlsby,  9  Ky.  Op.  464. 

Ue.— Royal  Chandler,  88  Me.  160, 
SI  A  842;  Abbott  V.  Abbott,  61  Me. 
ITS. 

Md.— Kelso  V.  Stlcar,  76  MO.  876. 
24  A  18:  Wilson  V.  Intoes.  8  Olll  121. 

Mass. — Lynnfleld  V.  Peabody,  219 
Mass.  322.  106  NE  977. 

N.  T.— Dansiger  v.  Boyd.  120  N.  T. 
m.  24  NB  4SC  [aff  64  N.  Y.  Super. 
liSJ. 

n.  C. — YadMn  Lumber  Co.  v.  Bern- 
hardt. 162  N.  C.  160,  78  SB  486: 
Ipock  V.  Gasklna,  181  N.  C.  678.  77 
St  848:  Sherrot  v.  Battlo.  164  N.  C. 
14S,  70  SB  884;  Tucker  t.  Satterth- 
waite,  126  N.  C.  d6£  86  SB  188; 
Johnson  v.  Ray.  72  w.  C.  278:  Doo 
T.  Paine,  11  N.  C.  84.  16  AmJ>  607. 
V  R.  I. — Co-operative  Bldg.  Bank  v. 
Hawkins.  30  ».  I.  171,  78  A  817. 

"When  .  .  .  the  description  Is  In- 
wnnite  in  some  particular  and  the 
intention  of  the  parties  must  be 
Bought,  it  Is  the  duty  of  the  court 
to  construe  the  language  of  the  deed 
and  to  declare  the  intention  of  the 
Mrties  so  far  as  their  Intention  ap- 
pears in  the  Instrument."  Co-opera- 
ilve  Bldg.  Bank  v.  Hawkins,  30  R.  I. 
ITl.  187.  78  A  617. 

„  M.  U.  S. — Prench-Olenn  Live 
Stock  Co.  V.  Colwell.  185  U.  S.  64,  22 
SS6.  46  L.  ed.  804  [afT  36  Or.  600, 
S*  P  1119);  Prench-Olenn  Live  Stock 
^o.  V.  Springer,  185  U.  S.  47,  22  SCt 
Ml.  46  L.  ed.  800  [aff  35  Or.  312.  6R 
P  1«2];  McKey  v.  Hyde  Park,  134 
C.  a.  84.  10  set  612,  33  L.  ed.  8B0: 
Avers  V.  Watson.  113  U.  S.  694,  S  SCt 
<«.  29  L.  ed.  1093;  Whelen  v.  Lam- 
Iwrt.  221  Fed.  366.  137  CCA  174; 
K«ma  V.  Bryson,  69  Fed.  297,  16  CCA 

^  Ala.— Smith  V.  Bachus.  70  S  261: 
Tt/Ior  V.  Pomby.  116  Ala.  621,  22  S 
'lo.  67  AmSR  149;  Humes  v.  Bern- 
Mfin.  72  Ala.  646;  Doe  v.  Cullum,  4 
Ala.  576. 

19  e.  J.— 19 


Cal. — Vaughan  v.  Knowlton.  112 
Cal.  161.  44  P  478;  Hlggins  v.  Rags- 
dale,  83  Cal.  219,  23  F  316;  Reynolds 
V.  West,  I  Cal.  322. 

Colo. — Cullacott  V.  Cash  Gold,  etc., 
Mln.  Co.,  8  Colo.  179,  C  P  211. 

Ga. — Shlels  V.  Lamar,  68  Oa.  690. 

111. — Macauley  y.  Cunningham,  80 
111.  A.  28.  ' 

Ind. — Ayers  v.  Huddleston,  30  Ind. 
A.  242,  66  NB  60. 

Iowa. — Fisher  v.  Muecke.  82  Iowa 
647.  4il  NW  936. 

Ky. — May  v.  Wolf  Valley  Coal  Co., 
180  SW  781;  Com.  V.  Stahr.  162  Ky. 
388,  391,  172  SW  677  [quot  Cyc]; 
Louisville  Property  Co.  v.  Lawaon, 
166  Ky.  288,  160  SW  1034;  Kentucky 
Coal,  etc.,  Co.  v.  Carroll  Hardwood 
Lumber  Co.,  164  Ky.  623,  167  SW 
1109;  Loughrldge  v.  Ball,  118  SW 
821;  Ramsey  V.  Morrow,  183  Ky.  486, 
118  SW  296;  Thurman  v.  Leach,  116 
SW  800;  Burt,  etc..  Lumber  Co.  v. 
Hurst,  110  SW  242,  83  KyL  270; 
Patterson  v.  T.  J.  Moss  Tie  Co.,  71 
aw  930,  24  KyL  1671;  Johnson  v. 
Harris.  68  SW  844,  24  KyL  449;  Ash- 
craft  v.  Cox.  60  SW  986,  21  KyL  31; 
Burgln  V.  Chenault,  9  B.  Mon.  286; 
Dimmltt  v.  Lashbrook,  2  Dana  1; 
Cockrell  v.  McQulnn.  4  T.  B.  Mon.  61. 

Me. — Oliver  v.  Brown,  80  Me.  642, 
IB  A  699;  Greeley  v.  Weaver,  13  A 
575;  Ames  v.  Hilton,  70  Me.  S6;  Tib- 
betts  V.  Bates.  62  Me.  666;  Abbott  v. 
Abbott,  51  Me.  575;  Madden  v. 
Tucker,  46  Me.  367.  See  also  Carter 
v.  Clark,  92  Me.  225.  42  A  898. 

Md.— Wilson  V.  Inloes,  6  Gill  121; 
Carroll  v.  Norwood,  6  Harr.  &  3.  166; 
Thompson  v.  Brown,  1  Harr.  &  J.  886. 

Mass. — Graves  v.  Broughton,  186 
Mass.  174,  69  NB  1083;  Smith  v. 
Smith.  110  Mass.  802;  WllUston  v. 
Morse.  10  Mete.  17. 

Mich.— Rix  V.  Smith.  146  Mich.  203, 
108  NW  691;  Woodbury  v.  Venia. 
114  Mich.  251,  72  NW  189;  Brown  v. 
Morrill,  91  Mich.  29,  61  NW  700; 
Jones  V.  Pashby.  62  Mich.  614,  29 
NW  374;  Cronin  V.  Gore,  38  Mich. 
381. 

Mo. — Carter  v.  Spracklin,  24B  Mo. 
116,  151  SW  45r-  Whitehead  v. 
Ragan.  106  Mo.  281,  17  SW  807: 
Robertson  v.  Drane.  100  Mo.  273,  13 
SW  406;  St.  Louis  v.  Meyer,  87  Mo. 
276  [aft  13  Mo.  A.  3671;  Barry  v. 
Otto,  56  Mo.  177:  Whlttelaey  v.  Kel- 
logg. 28  Mo.  404;  Ott  v.  Soulard,  9 
Mo.  681. 

Nebr.— Kittell  v.  Jenssen,  17  Nebr. 
685.  66  NW  487;  Horbach  T.  Miller, 
4  Nebr.  31. 

N.  R.— Tasker  v.  Cilley.  69  N.  H. 
576;  Andreus  v.  Todd,  60  N.  H.  565. 

N.  J.— Wilkinson  v.  Lyons,  87  N. 
J.  L.  200,  98  A  668;  Allen  v.  Ponltz, 
43  A  981;  Passage  t.  McVeigh.  23 
N.  J.  L.  f29. 

N.  T.— Ratclitfe  v.  Cary,  4  Abb, 
Dec.  4,  3  Keyes  610,  8  Transcr.  A. 
117;  North  Hempstead  v.  Oelsner, 
148  App.  Dlv.  779,  133  NTS  319;  Gll- 
martln  v.  Buchanan,  134  App.  Div. 
687,  119  NTS  489;  Egerer  v.  New 
York  Cent^  etc.,  R.  Co.,  39  App.  Dlv, 
662.  67  NTS  133;  Roth  v.  Rochester. 
90  Hun  606  mem,  36  NTS  836;  Brown 
v.  Plshel,  83  Hun  108,  31  NTS  861; 
Cochran  v.  Smith,  73  Hun  597,  26 
NTS  103;  Schuyler  v.  Marsh,  37 
Barb.  350:  Seneca  Nation  v.  Huga- 
boom.  9  NTS  699. 

N.  C. — Sugg  V.  Greerivllle,  169  N. 
C.  606,  86  SE  695;  Pearce  v.  Waters, 
169  N.  C.  240,  84  SE  339;  Yadkin 
Lumber  Co.  v.  Bernhardt.  162  N,  C. 
460,  78  SE  486;  Ipock  v.  Gasklns.  161 
N.  C.  673,  77  SE  843:  Sherrod  v.  Bat- 
tle, 1B4  N.  C.  345,  70  SE  834:  Whit- 
field V.  Roberson,  152  N.  C.  97,  67  SE 
494:  Green  v.  Williams,  144  N.  C.  60, 
56  SE  649;  Gudger  v.  White,  141  N. 
C.  607.  64  SE  386;  Jennings  v.  White, 
139  N.  C.  83.  61  SE  799;  Rowe  v. 
Cape  Fear  Lumber  Co.,  133  N.  C.  433. 
46  SE  830;  Harper  v.  Anderson.  130 
N.  C.  638,  41  SE  1021;  Williams  v.' 
Shoemaker,  127  N.  C.  182,  3?  SE  203: 
Williams  V.  Hughes.  124  N.  C.  8,  ti 


for  the  court  where  they  are,  a  matter  of  fact 
for  the  determination  of  the  jury,  under  proper  in- 
stmctions  from  the  court,^'  unless  the  facts  are  ad- 

SE  825;  Deaver  v.  Jones,  119  N.  C. 
698,  26  SE  166;  Davidson  v.  Shuler, 
119  N.  C.  682,  26  SE  340;  Buckner 
V.  Anderson,  111  N.  C.  672,  16  SB 
424;  Marsh  v.  Richardson,  106  N.  C, 
639,  11  SE  622  [dist  Baxter  v. 
Wilson,  96  N.  C.  1371;  Bonaparte  v. 
Carter,  106  N.  C.  634.  11  SE  262: 
Roberts  v.  Preston,  106  N.  C.  411,  10 
SB  983;  Dobson  v.  Whlsenhant.  101 
N.  C.  645.  8  SB  126;  Redmond  v. 
Stepp.  100  N.  C.  212,  6  SB  727;  Scull 
V,  Pruden,  92  N.  C.  168;  Young  v. 
GrUnth,  84  N.  C.  715;  Jones  v.  Bun- 
ker. 83  N.  C.  824;  McAllister  v.  De- 
vane,  76  N.  C.  67;  Clark  v.  Wagoner. 
70  N.  C.  706;  Osborne  v.  Johnston, 
66  N.  C.  22;  Dobson  v.  Flnley,  58  N. 
C.  496;  McDonald  v.  McCasklll.  63 
N.  C.  168;  Hill  v.  Mason,  62  N.  C. 
651;  Rodman  v.  Gaylord,  62  M.  C, 
262;  Spruill  v.  Davenport,  46  N.  C. 
203;  Marshall  V.  Fisher,  46  N.  C.  Ill; 
Burnett  v.  Thompson,  35  N.  C.  379; 
Houser  v.  Belton,  32  N.  C.  868.  61 
AmD  391;  Massey  v.  Belisle.  24  N.  O. 
170;  Becton  v.  Chesnut,  20  N.  C. 
396;  Hough  v.  Horne,  20  N.  C.  9I»: 
Hurley  t.  Mornn,  18  N.  C  426.  ti 
AmD  679;  Brooks  V.  Brltt.  IB  N.  C 
481:  Doo  V.  Paine.  U  N.  C  64.  16 
AmD  607;  Prult  v.  Brower,  9  a.  C. 
337;  Den  v.  Greenlee.  7  N.  C.  666; 
Den  V.  Morrison.  7  N.  C.  661;  Den  V. 
Leggat,  7  N.  C  689. 

N.  D.— Nystrom  v.  Lee,  16  N.  D. 
561,  114  NW  478. 

Oh.—  Chatfleld  V.  Cincinnati.  7  Oh. 
Dec.  (Reprint)  111,  1  CIncLBul  126. 
Or. — Dice  V.  MoCauley,  26  Or.  489, 

36  P  530. 
Fa. — Miles   Land   Co.   v.  Hudson 

Coal  Co.,  246  Pa,  11,  21,  91  A  1061 
[quot  Cyc];  Siegfried  v.  Boyd,  287 
Pa,  66.  86  A  72;  Reilly  v.  Crown  Pe- 
troleum  Co..  212  Pa.  326,  61  A  916; 
Lehigh  Valley  Coal  Co.  v.  Beaver 
Lumber  Co.,  203  Pa.  644,  63  A  879: 
Humphrey  v.  Cooper,  183  Pa.  432, 
38  A  994;  Wilson  v.  Marvin,  172  Pa. 
SO,  38  A  276;  Bushey  v.  South  Moun- 
tain Mln.,  etc.,  Co.,  136  Pa.  541.  20  A 
649;  Berry  v.  Watson.  122  Pa.  210, 
15  A  618;  Kellum  v.  Smith,  66  Pa. 
86;  Greeley  v.  Thomas.  56  Pa.  86: 
Brown  V.  Wllley,  42  Pa.  206;  Hunt 
V.  McB^land,  38  Pa.  69;  Mathers  v. 
Hegarty,  87  Pa.  64;  Hecker  v.  Ster- 
ling, 36  Pa,  423;  Grata  v.  Hoover,  16 
Pa.  282;  Nourse  v.  Lloyd,  1  Pa.  229; 
Comegya  v.  Carley.  3  Watts  280,  27 
AmD  356;  Kelzer  v.  Beemer,  9  Pa. 
Cas.  576,  IS  A  909;  Thompson  v.  W. 
P.  Zartman  Lumber  Co..  66  Pa.  Su- 
per. 802;  Cake  v.  Btinbury  Borough, 
43  Pa,  Super.  96;  Rozelle  v.  Lewis, 

37  Pa.  Super.  583;  Rook  v,  Greene- 
wald,  22  Pa.  Super.  641;  Kron  v. 
Daugherty,  9  Pa.  Super.  163;  Wood 
v.  Fishburn,  17  Legint  396. 

R.  I. — Co-operative  Bldg.  Bank  v. 
Hawkins,  30  R.  I.  171.  73  A  617. 
S.  C. — Johnson  v.  Hannahan.  84  8. 


C.  L.  426:  Baynard  t.  Bddlngs,  38 
S.  C>  L.  874. 

8.  D. — ^White  T.  Amrhien,  14  8.  D. 
270,  86  NW  ISlrDowdle  v.  Comue,  I 
8.  D.  186,  68  NW  194. 

Tex. — New  York,  etc..  Land  Co.  v, 
Votaw,  91  Tex.  282.  42  SW  969:  Le- 
comte  v.  Toudouse,  88  Tex.  208.  17 
SW  1047,  27  AmSR  870;  Adams  v. 
Crenshaw.  74  Tex.  IIL  11  SW  1082; 
Moore  v.  Stewart,  7  Sw  771;  Koepsel 
V.  Allen,  68  Tex.  446,  4  SW  866:  Lln- 
ney  v.  Wood.  66  Tex.  22.  17  SW  244; 
Hawkins  v,  Nye,  69  Tex.  97;  Parley 
V.  Deslonde,  58  Tex.  688:  Bolton  v. 
Lann.  16  Tex.  96;  Eberllng  v. 
Schneider,  2  Tex.  Unrep.  Cas.  737; 
Giltner  v.  Waters,  2  Tex,  Unrep,  Cas. 
513;  McCormack  v.  Crawford,  fClv. 
A.)  181  SW  485;  McSpadden  v.  Ven- 
nerson.  (Civ.  A.)  169  SW  1079;  Ro- 
senthal v.  Sun  Co.,  (Civ.  A.)  156  SW 
613;  Davis  v.  Mills,  (Civ.  A.)  133  SW 
1064;  McDonald  v.  McCrabb.  47  Tex. 
Civ.  A.  269.  105  SW  238;  Upshur 
County  V.  Lewrlght,  (Civ.  A.)  101 
SW  1013.  99  SW  441;  >  Taylor 
Lewis,  86  Tex..  CI 
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mitted,  or  not  in  dispute^  and  the  only  question  in- 
volved IB  the  correct  application  of  well  known  prin- 
ciples of  law  to  the  lactB.  In  this  event  the  ques- 
tion of  location  of  boundary  is  for  the  court.'*  As 
otherwise  expressed,  the  determination  as  to  what 
boundary  was  intended  by  the  terms  of  the  instru- 
ment is  a  question  for  the  court,  while  its  identity 
is  a  question  of  fact  for  the  jury." 

U  349}    (2)  Where  Calls  Oonflict   In  case  of 

BJ4:  Wiley  v.  Llndley,  (Civ.  A.)  58 
SW  1001. 


conflicting  calls  the  true  boundaries  should  be  left 
to  the  jury  under  proper  instructions  as  to  the  rela- 
tive importance  of  conflicting  calls.'* 

350]  (3>  Where  Previona  Settlement  Is 
Olabned.  Where  it  is  claimed  that  a  line  has  been 
established  by  agreement,  acquiescence,  or  by  prac- 
tical location,  such  establishment  is  a  question  of 
fact  to  be  submitted  to  the  jury.*' 
[$  351]  (4)  Application  of  Description  to  Land 


Vt.— Oatman  v.  Andrew,  43  Vt.  466. 
Va.— Wheal  ton  v.  Doush  ty.  116 
Va.  68«,  82  3E  94:  Mitchell  v.  Wil- 
liams, 11*  Va.  420,  76  SE  849; 
Smith  v.  Stanley,  114  Va.  117,  75 
SE  742:  Grelf  v.  Norfolk,  etc.,  R. 
Co..  80  SE  438. 

W.  Va.— Stat*  V.  Sing.  64  W.  Va. 
B4t.  63  SE  468. 

Wis. — Perelea  v.  Oroas,  126  Wis. 
in.  105  NW  217.  110  AmSR  901; 
Neumelstar  v.  aoddard,  126  Wis.  82, 
lOS  NW  241;  Schlel  v.  Struck,  109 
Wis.  .698.  36  NW  480:  Henasha 
Wooden  Ware  Co.  v.  Lawson,  70 
Wis.  600,  86  NW  412. 

See  also  Ireland  v.  Wilson,  1  Ir. 
Ch.  823. 

[a]  It  thors  la  wuj  dcniM  M  to 
tho  tnm  loeatlon  of  a  oaati  the 

J.uestion  Is  not  one  of  oonatruction 
or  the  court,  but  of  location  to  be 
determined  by  the  jury  by  the  aid 
of  extrfnalc  evidence.  Fentress  v. 
Poaaboqtas  Fowlins  Club.  106  Va. 
166.  60  SE  633;  Reusens  v.  Lawson, 
91  Va.  226.  21  BE  847. 

[b]  Tho  VBOsrtatartjr  of  tfco  loea- 
tl<m  of  a  oall  in  a  survey  raises  a 
question  of  fact  which  must  be  sub- 
mitted to  the  Jury.  Sale  v.  Pulaski 
Stave  Co^  (Ky.)  117  SW  404. 

[c]  Wners  there  Is  anblfalty  la 
tlie  deaorlptloB  as  oontalnod  la  a 
deed)  and  the  court  Is  compelled  to 
resort  to  extrinsic  evidence  to  Iden- 
tify and  fli  the  lines  of  the  survey 
on  the  ground,  such  Identification  Is 
a  question  of  fact  for  the  Jury. 
Montana  MIn.  Co.  v.  St.  Louis  MIn., 
etc,  Co.,  188  Fed,  51,  106  CCA  343: 
Cole  V.  Mueller,  187  Mo.  636,  66  SW 
193:  Sherrod  v.  Battle,  164  N.  C:  346, 
70  SE  834. 

[d]  ConlUotlnff  «vldewt«w— (1) 
Where  the  evidence  as  to  the  true 
location  of  boundary  lines  Is  con- 
flicting, the  question  Is  for  the  Jury. 
Watklns  v.  King.  118  Fed.  624,  6S 
CCA  290;  De  Ponta  v.  Driscoll,  200 
Mass.  225,  86  NE  308;  Knupp  v.  Bar- 
nard. 208  Pa.  260,  66  A  981;  Miller 
V.  Cure,  205  Pa.  168,  S4  A  721; 
Beecher  v.  Newcomer,  46  Pa.  Super, 
44:  Richardson  v.  Morris,  26  Pa. 
Super.  192;  Kron  v.  Daugherty,  9 
Pa.  Super.  163;  Pllkerton  v.  Rober- 
aon.  110  Va.  186,  86  SE  836.  (2> 
Thus,  where  one  had  two  adjoining 
tracts  surveyed  on  the  same  day  and 
the  east  line  of  tract  No.  1  which  In- 
cluded three  hundred  acres  was  the 
west  line  of  tract  No.  2  which  was 
for  one  hundred  and  fifty  acres  and 
thereafter  he  had  another  tract  of 
one  hundred  and  ninety  acres  sur- 
veyed, "lying  south  of  the  first,  be- 
ginning  on  a  .  ,  .  pine,  the 
southeast  corner  of  said  survey,  run- 
ning west  with  said  line  90  chains 
to  a  stake  In  his  other  line,"  etc.  It 
was  held  that.  In  view  of  conflicting 
evidence  In  regard  to  marked  trees, 
declarations  of  decedents,  etc.,  the 
Jury  might  find  that  by  the  "first" 
tract  was  meant  the  one  hundred 
and  fifty-acre  tract,  and  that  by  the 
phrase  "his  other  tract"  was  meant 
the  three  hundred-acre  tract,  and 
that  it  was  error  for  the  court  to 
decide,  as  a  matter  of  law,  that  the 
one  hundred  and  ninety-acre  tract 
was  south  of  the  three  oundred-aore 
tract.  Tate  v.  Johnson,  148  N.  C. 
287,  61  SE  741. 

[e]  WhelAsr  th«  Unas  and  oor> 
Iters  of  the  dosd  ars  looatod  on  th9 
fronnA  Is  a  question  for  ths  jury 
and  should  be  submitted  to  them 
under  appropriate  instructions.  Sul- 


livan V.  Hill,  112  SW  664,  33  KyL 
962. 

[f]  Witoro  two  objsots  ars  eaUsd 
for,  and  tlier*  Is  donM  as  to  whioh 
answsm  tho  tnu  oall,  it  is  for  the 

Jury  to  find,  on  oral  and  extrinsic 
evidence  as  between  the  two  or  more 
objects,   the  one   intended   by  tha 

Eartles.    Becton  v.  Cbesnut,  20  N.  C. 
36;  Hurley  v.  Morgan,  18  N,  C.  426, 
28  AmD  679. 

[g]  WlMthsr  a  stake  la  of  nuh 
■las  anA  ae  iMaataA  aa  to  teooms  a 
■^•naaMBt  monTuneny  is  a  qusa- 
tfon  for  the  Jury.  O'Donnell  T. 
Glenn,  8  Moht.  248.  19  P  808. 

[hi  On  a  qnsstioa  of  Tadatloaa 
the  jury  Is  the  proper'  tribunal  to 
decido  whether  any  and  what  varia- 
tions should  bo  allowed  in  tho  loca- 
tion of  lands.  Wilson  v.  Inloea,  ( 
Oin  (Md.)  121. 

14.  Mmt  v.  Wolf  Valley  Coal  Co., 
(Ky.)  180  SW  781;  Oeorgetown  v. 
Lynn,  (Ibr.)  178  SW  1086;  Pender- 

grass  V.  Louisville,  etc.,  R.  Co.,  164 
y.  740,  178  SW  177;  Rock  Creek 
E^^Mrty  Co.  v.  Hill,  163  Ky.  282,  172 
SW  1199;  Rock  Creek  Property  Co. 
T.  Hill,  162  Ky.  824,  172  SW  671: 
Bi^ant  V.  Strunk,  161  Ky.  97,  161 
8W  881. 

18.  Belk  V.  Vance,  166  N.  C.  678, 
81  SE  946;  Sherrod  v.  Battle,  1S4  2^ 
C.  346.  70  SE  834:  Bradley  T.  Bwops^ 
(W.  Va.)  87  SB  rf6. 

16.  U.  8. — Ksntuoky  Coal  Lands 
Co.  V.  Mineral  Dev.  Co.,  119  Fed.  4B, 
133  CCA  161. 

Lia. — State  v.  Malone,  184  I<a.  779, 
782,  64  S  711  [cit  Cycj. 

Me. — Oreeley  v.  Weaver,  18  A 
675. 

N.  J.— Opdyke  V.  Stophsna.  28  N. 

J.  I,.  28. 

N.  C. — Murray  v.  Spencer,  88  N.  C. 
367:  Safret  v.  Hartman,  60  N.  C.  186; 
Icehour  v.  Rives,  88  N.  C.  266;  Pen- 
der v.  Coor,  1  N.  C.  140. 

Pa. — ^Bentloy  v.  RickabaniA,  68  Pa. 

Tex. — Klrby  Lumber  Co.  v.  Stew- 
art, (Civ.  A.)  161  SW  172;  McDonald 
v.  Downs,  46  Tex.  Civ.  A.  216,  99  SW 
892;  Bell  v.  Preston,  19  Tex.  Civ.  A. 
376,  47  aw  876.  768. 

W.  Va. — ^Winding  Gulf  Colliery  Co. 
V.  Campbell,  72  W.  Va.  449.  78  SB 
384. 

Wis.— Rellly  v.  Howe,  101  Wis. 
108,  78  NW  1114. 

Compare  Roberts  v.  Collett,  6  Ky. 
Op.  671  (holding  that  the  manner  of 
locating  a  patent,  where  there  Is  am- 
biguity In  the  calls,  Is  a  question  of 
law  to  be  determined  by  the  court, 
and  cannot  be  submitted  to  a  Jury). 

[a]  AppiloatioBs  of  ral«^(l) 
Wn«re  a  grant  from  the  common- 
wealth described  a  line  running  to 
another  well  defined  line  as  of  a  cer- 
tain length,  but  the  line  would  have 
to  be  extended  In  length  to  meet 
such  latter  line,  and  aubaeguently 
the  grantee  deeds  to  another  land  In 
which  the  same  line  Is  described  as 
of  the  length  given  in  the  grant 
from  the  commonwealth  to  a  corner 
which  Is  not  marked,  and  he  conveys 
the  excess  to  a  third  person.  It  Is 
a  question  for  the  Jury  whether  the 
first  deed  covered  all  the  land 
granted  by  the  commonwealth. 
Marcyv.  Brook.  207  Pa.  95,  66  A  836. 
(2)  Where  a  survey  called  for  cor- 
ners of  two  other  tracts  as  a  com- 
mon point,  but  those  corners  did  not 
coincide,  and.  compared  with  the 
amount  called  for,  there  would  be  a 
deficiency  or  an  excess  In  the  actual 
survey  according  to  which  call  was 
taken  as  trus,  although   the  defi- 


ciency would  be  greater  than  tha  ex- 
cess. The  issue  as  to  which  call 
should  govern  was  for  the  Jury. 
Titterington  v.  Klrby,  47  Tex.  Civ. 
A.  »6.  106  SW  899.  (8)  In  traafaiBS 
to  try  title,  maps  oonatltutln^  a  nec- 
essary part  of  a  grant  showing-  a 
conflict  with  calls  in  field  notes 
should  have  been  aubmltted  to  the 
Jury.  McCormack  v.  Crawford, 
(Tex.  Civ.  A.)181  SW  485. 

17.  Ala. — Wheeler  v.  Stats^  109 
Ala.  66,  19  8  998. 

111.— Bitter  V.  Saathoff,  98  III.  268. 

Ky. — Huffman  v.  Williamson,  20 
SW  820.  14  KyL  667. 

Me. — Blacklngton  t.  Stunner,  69 
U«.  136;  Dennett  v.  Crooker,  8  ICe. 
889. 

Mass. — Burrell  v.  Burrell,  ll  Unas, 
294. 

Mich.— Lamb  v.  Lamb,  188  Ulch. 
166,  102  NW  646;  Manistee  Mfg.  Co. 
V.  Cogswell.  108  Mich.  602,  Or  NW 
884;  fiuncs  v.  Btdwell,  41  Mich.  642, 
5  NW  1088. 

Minn.- Marek  t.  JoUnek.  121 
Minn.  468.  141  NW  788. 

Nebr. — Clark  v.  Thomhurg,  66 
Nebr.  717,  92  NW  1066. 

N.  H.— Francois  V.  Turlor,  71  N. 
H.  222,  51  A  809:  Enfleld  v.  Day.  7 
N.  H.  467,  28  AmD  880. 

N.  T.— Ratclitfe  v.  Gray.  4  Abb. 
Dec  4,  8  Keyes  610,  8  Transcr.  A. 
117:  Bwskan  v.  Weeka,  15  NTS  685 
[aff  138  N.  T.  665  mem.  31  NE  624 
mem];  Hill  v.  Edle,  1  NTS  480  [aff 
127  N.  T.  660  mem,  27  NE  866  mem]; 
Vauth  'v.  Landls,  7  NYSt  888. 

Pa. — Grove  v.  McAIevy,  5  Pa.  Cas, 
121,  8  A  210:  Kennedy  v.  Schwab,  88 
Pa.  Super.  688. 

Tex, — Bohny  v.  Petty,  81  Tex.  524, 
17  SW  80;  Koenlghelm  v.  Sherwood, 
79  Tex.  508,  16  SW  23. 

a]  Applloatlona  of  ml*. — ( i  > 
lere  the  owner  of  a  lot  fifty  feet 
wide  erected  two  adjoining  houses 
on  the  front  of  the  lot,  and  subse- 
quently conveyed  to  each  of  two 
grantees  one  half  of  the  lot  with  the 
house  thereon,  and  In  an  action  of 
ejectment  between  the  owners  of  the 
adjoining  premises  there  was  evi- 
dence that  after  a  predecessor  of  the 
title  In  plaintiff  had  erected  a  fence 
on  a  straight  Une  from  the  end  of 
the  party  wall  projected  to  the  rear 
end  of  the  lots  a  dispute  arose,  a 
survey  was  made  and  a  fence  re- 
erected  on  the  line,  the  question 
whether  the  last  line  was  a  consent- 
able  line  was  for  the  Jury.  Dunlap 
V.  Reardon,  24  Pa.  Super.  35:  Beeve 
V.  Sweeney,  (Tex.  Civ.  A.)  168  SW 
236.  (2)  where  the  owner  of  a  lot 
haa  built  a  fence  between  It  and  an- 
other's adjoining  lot.  It  Is  a  question 
for  the  jury  wnether  the  owner  of 
the  adjoining  lot  has  recognised  the 
fence  as  being  on  the  true  line.  Huff- 
man V.  Wlluamson,  20  SW  820,  14 
KyL  667.  (3>  Where  the  owners  of 
adjoining  lands  have  established  a 
division  fence  varying  from  the  line 
described  in  their  respective  title 
deeds.  It  Is  a  question  for  the  jury 
whether  the  fence  was  for  convey- 
ance, the  party  still  continuing  to 
claim  according  to  the  true  line,  or 
was  intended  to  limit  the  claims  of 
the  proprietors  on  each  side  contrary 
to  the  boundaries  established  by 
their  supposed  titles.  Burrell  v. 
Burrell,  11  Mass.  294.  (4)  Where  an 
error.  Is  made  In  running  a  division 
line  between  two  farms,  and  the 
parties  respectively  oocupy  up  to 
such    line    for    more    than  twenty 

Sears,  the  auestton  of  the  nature  of 
le  possession  and  of  the  claims  of 
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Intended  To  Be  Ooatwed.  So  the  applieation  of  a 
geoeral  description  of  land  in  a  deed  or  grant  to  the 
subject  matter  intended  to  be  eonveyed,  or  the  deter- 
mination whether  a  speeifie  quantity  called  for  is 
included  in  the  lands  in  controversy,  is  a  question  of 
fact  for  the  determination  of  the  jury,  nnder  proper 
instructions  from  the  court." 

[i  352]  c.  Taking  Oaae  from  Jury.  As  is  else- 
vhere  shown,  if  there  is  no  evidence  from  which  the 
jnry  can  properly  find  in  favor  of  the  party  on 
Titom  rests  the  burden  of  proof,  the  evidence  should 
not  be  submitted  to  the  jnry ;  and  on  the  other  hand 
if  there  is  any  evidence,  although  slight,  which  will 
sustain  a  verdict,  the  case  should  not  be  taken  from 
the  jory.^"  In  no  case  where  the  evidence  is  con- 
flicting is  the  court  authorized  to  direct  a  verdict." 
Bat  it  has  been  held  that,  where  certain  principles 

the  respective  parties  Is  on*  of  fact 
(or  the  Jury  exclusively,  gunce  v 
Bldwell,  48  Mich.  642.  6^NW  1023. 
(E)  Where  the  owners  ox  aajolnlny 
luids  hava  eatabllshed  a  division 
fence  varjrlnff  from  the  Una  described 
In  their  reBpectlve  title  deeds.  It  is 
ft  QUMtlon  for  the  jury  whether  the 
fmce  was  for  convenience  and  the 
party  still  continued  to  claim  ac- 
eordiiiK  to  the  true  line,  or  whether 
it  was  Intended  to  limit  the  clatms 
of  the  proprletora  on  each  side  con- 
trary to  the  Ixnindarles  established 
b7  their  supposed  Utles.  Burrell  v. 
BuTTelL  supra. 

U.  TJ.  B.— Heed  v.  Merrlinw  River 
Locks;  etc.,  S  How.  174,  12  It.  ed. 
1077. 

Ky.— Tenable  v.  McDonald,  4 
Dana  tS6;   La;yson  v.  Galloway,  4 

Bibb  100.  „ 

Ifd.— Shields  V.  Hlller.  4  Harr.  & 
J.  1;  Howard  V.  Cromwell.  1  Harr.  & 
X  US^  Helms  v.   Howard,   2  Harr 

Mass.— PetUnstll  v.  Porter.  8  Allen 
319:  Williston  t.  Morse,  10  Mete  17. 
S.  a— BeU  V.  Woodward,  48  N.  H. 

N.  J. — Curtis  V.  Aaronson,  49  N.  J. 
U  M,  7  A  88«,  60  AmR  584. 

K.  Y.— FMer  V.  Jackson,  8  Johns. 
49S 

N.  C— Hurl^  V.  Morgan.  18  N.  C. 
116.  28  AmD  879.  . 

Pa.— Packer  v.  SChrader  Mln.,  etc« 
Co.,  98  Pa.  379;  Qninn  V.  Heart,  48 
Pa.  337;  Bellas  v.  Cleaver,  40  Pa. 
260;  Ramage  v.  Peterman,  2&  Pa, 
34);  Cassldy  v.  Conway.  28  Pa.  240; 
Stroup  V.  McCloskey.  2  Pa.  Cae.  427. 
10  A  421,  481;  Christ  v.  Thompson.  1 
Pa.  Caa.  662,  4  A  8.  ,  „ 

S.  C— Coats  V.  Mathews,  11  S.  C. 

I*  99-  _  - 

Tenn. — Swan  v.  Parker,  7  Yerg. 
489.  27  AmD  522.  _ 

Tex. — Scott  V.  Pettlgrew,  78  Tex. 
121.  12  SW  161;  Booth  v.  tJpshur.  26 
Tex.  64;  Camley  v.  Stanfleld,  10  Tax. 
S46.  60  AmD  219;  Holland  v.  Thomp- 
»n,  12  Tex.  Civ.  A.  471,  86  SW  19. 
Vt— LIppett  v.  Kelley,  46  Vt.  616. 
fa]  AppUoations  of  nile.^(l ) 
nere  land  was  described  in  differ- 
ent deeds  as  bounding  "on  the 
mountain,"  and  boundeo  "by  the 
mountain,"  and  by  "the  foot  of  the 
mountain."  It  was  held  a  question 
tor  the  jury  whether  those  words 
excluded  or  Included  a  certain  part 
of  the  mountain.  Wtlllston  v.  Morse, 
10  Mete,  (Mass.)  17.  (2)  Where  a 
wnnt  of  a  tract  of  land  declares  Its 
Wa  to  be  eleven  leagues,  and  there 
Is  nothing  to  indicate  an  Intent  to 
prant  a  greater  area,  and  no  older 
surreys  are  called  for,  and  the 
"footsteps"  of  the  surveyor  are 
(ound  on  a  part  only  of  the  bound- 
ariea  of  the  grant,  on  an  issue  as  to 
the  location  of  one  of  the  lines  of 
weh  tract  the  effect  of  an  excess 
over  the  area  granted  in  determining 
tbe  unldentifled  boundaries  is  a 
mestlon  for  the  jury.  Scott  v.  Pet- 
tignv.  72  Tex.  821,  12  SW  181. 
U-  See  Trial    [38   Cyc   1632  et 


of  law  are  to  be  enforced  with  referenda  to  the  dis- 
pute, which,  when  applied,  will  leave  no  qnertion 
about  which  a  contrariety  of  opinion  eonid  reaBon- 
ably  exist,  the  court  should  ouorce  them  by  a  per> 
emptory  instruetion.** 

[$  353]  4l.  Instmctions.  It  is  the  duty  of  the 
court  to  instruct  the  jnry  as  to  what  eonstitutes  the 
boundary  in  eontroversy  and  as  to  the  relative  im- 
portanoe  of  oonflioting  ealla,  tiiese  being  questions  of 
law  for  the  court;  bat  it  is  improper  for  it  to  in- 
fringe on  the  province  of  the  jury  and  to  instruct 
as  to  the  actual  location  of  the  bonndajy  in  dis- 
pute.'* As  r^fards  the  form,  elements,  and  requi- 
sites of  instructions,  the  rules  applicable  in  civil 
actions  generally"  apply  to  instructions  in  actions 
where  the  proper  location  of  boundaries  is  involved. 
The  instructions  as  given  mast  be  consistent,"  de&- 


For  eases  l»  wUoh  ow  svl- 


denoe  was  held  sofloleat  to  go  8o 

the  Jury  see  Turner  v.  Angus,  146 
Mich.  879,  108  NW  1100:  Baty  v. 
Elrod,  86  Nebr.  736,  02  NW  1082.  97 
NW  843;  Paschall  v.  Brown,  106 
Tex.  247,  147  SW  661  [rev  (Civ.  A.) 
138  SW  609]:  Davis  v.  Mills,  (Tex. 
Civ.  A.)  138  SW  1064. 

[b]  Tor  evldenee  held  tasu&oleat 
to  go  to  Jury  oa  a  ^vestloa  of 
bonadary  see  Roy  v.  Dannehr.  124 
Minn.  233,  144  NW  768. 

[c]  Brldeaee  held  saOolent  to  go 
to  jnry  on  estabUshment  of  bound- 
ary Una  by  agreement  and  aeaales- 
eenoe. — Coleman  v.  Robens,  146  Mich. 
338,  109  NW  420:  Scott  V.  Balrd,  146 
Mich.  116,  108  NW  737. 

[d]  avUeaoe  held  sattolsnt  to  go 
to  jury  on  qaestloa  of  estoppel  by 
representations  made  to  pnrobaser 
of^ adjolaliig  land. — ^Abbott  v.  Ferkln- 
son7l44Ky.  496,  189  SW  746,  Ann 
Casl91SA  747. 

[e]  Where  the  true  looatloa  of  a 
bonndanr  Is  eonolnslvsly  shown  by 
the  evldeaoe,  failure  to  submit  the 
question  to  tne  jury  la  not  erroneous. 
Bundtck  V,  Moore-Cortes  Canal  Co., 
(Tex.  Civ.  A.)  177  SW  1080. 

90.  Butler  v.  Hlnes,  101.Ark.  409, 
143  SW  609:  Patterson  v.  T.  J.  Moss 
Tie  Co.,  71  SW  930,  24  KyL  1B71. 

SI.  Kerr  v.  De  Laney.  81  SW  286, 
28  KyL  1140. 

"It  is  .  .  .  the  duty  of  the  judge  to 
Instruct  the  Jury  as  to  what  Is  the 
boundary,  and  where  It  la,  when  the 
facts  are  undisputed  and  the  parties 
concede  that  Us  location  Is  to  be  fixed 
by  a  legal  construction  of  the  deed." 
Sherroirv.  Battle,  154  N.  C.  846.  849, 
70  SB  884. 

aa.  U.  8.— New  Yvk.  eta,  Land 
Co.  V.  Votow.  IBO  U.  S.  24.  14  8C^  1, 
37  L.  ed.  988:  Ayers  v.  Watson,  137 
U.  S.  684,  11  set  201,  84  L.  ed.  808. 

Cal.— Helm  v.  Wilson,  89  Cal.  B98, 
28  P  1103  (holding  that  an  instruc- 
tion that  the  agreed  boundary  line 
claimed  by  defendant  In  ejectment 
must  have  been  "distinctly  agreed 
upon"  is  not  misleading  as  Impliedly 
excluding  evidence  to  prove  the 
agreed  line  from  the  acts,  situation, 
acquiescence,  and  relation  of  the 
parties). 

D.  C. — District  of  Columbia  v.  Rob- 
inson, 14  App.  612. 

Ga. — Brantley  v.  Davis,  143  Oa. 
73,  84  SB  434. 

111.— RehfusB  T.  Hill,  248  111.  140, 
90  NB  187;  Clayton  v.  Felg,  179  111. 
534,  64  NE  149;  Henderson  v.  Dennis, 
177  111.  647,  68  NB  66-  Elgin  v.  Beck- 
with,  119  111.  3«7,  10  NB^BS;  Kamp- 
house  V.  Gaffner,  73  111.  463. 

Ky. — Wallace  v,  Manwell,  1  J.  J. 
Marsh.  447;  Thornberry  v.  Churchill. 
2  T.  B.  Mon.  64. 

Me. — Chase  v.  Martin,  16  A  68 ; 
Blacklngton  v.  Sumner,  69  Me.  136. 

Mass. — Davis  v.  Sherman,  7  Gray 
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Mo. — Granby  Mln.,  etc.,  Co.  v. 
Davis,  136  Mo.  422,  67  SW  128;  Cole- 
man V.  Drane,  118  Mo.  387,  22  SW 
ROl;  St.  Louis  V.  Meyer,  IS  Mo.  A. 
387. 

N.  J.— -KIpp  V.  Den,  24  N.  J.  L. 
8S4;  Den  v.  Bmerson,  10  N.  J.  It.  279. 


N.  Y. — ^Wlnne  v.  Ulster  County  Bav. 
Inst,  11  NTSt  863. 

N.  C— Williams  v.  Hughes,  124 
N.  C.  3,  32  SB  826;  Osborne  V.  John- 
ston, 66  N.  C.  22. 

Oh. — Barnhart  V.  Ehrhart.  88  Or. 
274,  64  P  196. 

Pa— Smith  V.  Horn,  168  Pa.  872. 
81  A  1078;  Tyrone  Mln..  etc.,  Co.  v. 
Cross,  128  Pa.  686,  18  A  619;  Orler  v. 
Pennsylvania  Coal  Co.,  128  Pa.  79, 

18  A  480:  Cross  v.  Tyrone  Mln.,  etc., 
Co.,  121  Pa  887,  16  A  648:  Pennsyl- 
vania Canal  Co.  v.  Harris,  101  Pa.  SO, 

S.  C. — Holden  v.  Cantrell,  100  S.  C. 
266,  84  SB  826;  Connor  v.  Johnson, 
63  S.  C.  90,  80  SB  888. 

Tenn. — McColgan  v.  Langford,  6 
Lea  108. 

Tex.— King  v.  Mansfield,  19  SW 
868:  Reast  v.  Donald,  84  Tex.  648, 

19  SW  796;  Tltterlngton  v.  Trees,  78 
Tex.  667,  14  SW  692;  Boydston  v. 
Sumpter,  78  Tex.  402.  14  SW  996: 
Ma/field  V.  Wmiams,  78  Tex.  608,  11 
SW  630;  Jones  v.  Andreus,  62  Tex. 
652;  McDonald  v.  MtK^abb.  (Civ.  A.) 
lOB  SW  288:  Pierce  v.  Schram,  (Civ. 
A.)  68  SW  716;  Vogt  v.  Qeyer,  (Civ. 
A)  48  SW  1100;  Branch  v.  Simons, 
(Civ.  A.)  48  SW  40;  Mock  v.  Hatcher. 
(Civ.  A.>  43  SW  30.  Compare  Huff  v. 
Crawford,  89  Tex.  214,  84  SW  808 
(discussing  the  rule). 

Vt— Baker  V.  Sherman,  71  Vt.  438, 
4«  A  67. 

Va.— Wright  V.  Rabey.  117  Va  884« 
88  SB  71. 

Wash. — Independent  Asphalt  Pav. 
Co.  v.  Hein,  73  Wash.  127,  131  P  471. 
184  P  621. 


la]    On  effect  of  marked  llmei 

Where  the  boundaries  of  land  con- 
veyed by  patent  are  called  in  ques- 
tion, the  court  should  direct  the 
jury  as  to  the  beginning  corner  of 
the  survey  as  admitted  by  the  par- 
ties, and  as  to  the  effect  of  marked 
lines  In  the  courses  and  distances 
called  for  in  Uie  patent  Whltehouse 
Cannel  Coal  Co.  v.  Wells,  74  SW  788, 
26  KyL  60. 

[b]  n  la  proper  for  the  Judge  to 
remind  the  Jury  of  tke  finotuatlons 
of  the  needle  as  liable  to  account 
for  differences  In  the  lines  of  an 
old  survey.  McColgan  v.  Langford, 
6  Lea  (Tenn.)  108. 

[c]  Sffeot  of  ertoaeons  Instmo- 
tion. — If  the  court  Incorrectly  In- 
structs the  Jury  as  to  the  method  of 
reaching  a  conclusion  as  to  the  loca- 
tion of  a  disputed  Ivoundary  line,  the 
error  Is  sucn  as  will  require  a  re- 
versal. Holland  V.  Rayes,  40  Pa. 
Super.  196. 

ia.   See  Trial  TSS  Cyo  1694  et  seal. 

84.  Clark  V.  McAtee,  227  Mo.  158, 
127  SW  37  (in  a  suit  involving  the 
location  of  a  boundary  line,  a  charge 
directing  the  jury  to  find  for  plaintiff 
If  they  believed  that  a  particular  sur- 
vey was  correctly  made,  and  a  charge 
that  the  jurj^  must  determine,  not 
how  a  correct  survey  would  locate 
the  tracts,  but  how  the  original  sur- 
vey located  them,  and  that  the  par- 
ticular survey  was  admitted  only  to 
assist  In  locating  the  original  bound- 
aries, were  Inconsistent,  and  tha 
former  charge  waa  ei 
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nite,"  and  not  miBleadine.**  The  eoort  ahonld  not 
ehaqre  on  tiie  weight  of  the  evidenee,*'  or  assume  as 
proTOd  a  matter  whieh  the  evidence  leaves  donbt* 
fnl,^  whieh  is  in  dispute,'*  or  which  the  evidence 
shows  does  not  exist  or  assume  as  in  dispute  a 
matter  which  the  evidence  conclusively  proves;'*  or 
give  an  instruction  inconsistent  with  the  evidence;" 


or  ij^ore  or  exclude  £tom  oonaidoation  issues  and 
theories  or  def  oues  whieh  there  is  evidence  tuiding 
to  support;  or  ignore  or  exdude  competent  evidence, 
defenses,  or  theories  from  the  eonsidnation  of  the 
jury ;"  or  instruct  on  issues  or  theories  not  made  by 
the  pleadings  and  evidence;**  or  give  undue  pronu- 


aulrlnr  a  v«rdlct  for  plaintiff  because 
ae  original  aurvey  was  Incorrect), 
as.    Rumboush  r.  Sackett,  141  N.  C. 

495,  64  SB  421. 

Se.  Hodga  T.  Napl«r,  146  Kr.  479, 
H2  aw  10S7;  Nicholson  v.  Hopper, 
92  SW  879,  29  KyL  818;  Louisiana, 
etc..  Lumber  Co.  v.  Dupuy,  52  Tex. 
Civ.  A.  46,  118  SW  978;  Beaumont 
Irr.  Co.  V.  Carroll,  (Ter.  Civ.  A.>  111 
8W  1069  (In  this  case,  on  the  Issue 
of  the  location  of  the  boundary  be- 
tween two  surveys,  an  instrument 
executed  by  the  general  manager  of 
a  party  reciting  that  a  fence  was 
located  too  far  west  on  the  adjacent 
survey  was  received  in  evidence. 
Such  party  contended  that  the  true 
line  was  west  of  the  fence,  while  the 
adverse  party  claimed  that  the  true 
line  was  east  thereof.  It  was  held 
that  the  court  must  charge  the  Jury 
that'  In  the  event  the  true  line  was 
west  of  the  fence  the  line,  by  reason 
of  the  estoppel  by  the  Instrument, 
must  be  established  immediately 
east  of  and  adjacent  to  it,  and  a 
charge  merely  authorising  the  Jury 
to  consider  the  Instrument  so  far  as 
It  tended  to  show  the  true  location  of 
the  boundary  was  misleading  and 
confusing  to  the  jury). 

37.  Huff  V.  Crawford,  89  Tex.  214, 
84  SW  606  (holding  that  in  locating 
boundaries  an  Instruction  merely  de- 
fining the  dignity  of  the  different 
calls  in  the  patent,  namely  artificial 
and  natural  objects,  calls,  and  dis- 
tances, should  not  be  given  In  case 
of  a  confiict  in  such  calls,  as  It  would 
be  a  charge  on  the  weight  of  evi- 
dence): Glddlngs  V.  Thompson,  (Tex. 
Civ.  A.)  92  SW  1043.  Compare  Stew- 
art V.  Parr,  74  W.  Va.  827,  82  SE  259 
(holding  that  an  Instruction  that,  in 
determining  boundaries  of  land  de- 
scribed In  a  deed,  course  and  distance 

J'teld  to  permanent  monuments,  Iden- 
i^ing  corners,  and  lines,  la  appro- 

Briate  where  the  identity  of  some  of 
le  comers  Is  admitted  or  clearly 
established,  althbugh  as  to  the 
Identity  of  others  the  evidence  is 
conflicting). 

S8.  Klpp  V.  Van  Blareom,  24  N.  J. 
L.  864  (holding  that  where  part  of 
the  north  boundary  of  a  farm  was 
proved,  but  where  It  was  doubtful 
whether  or  not  It  extended  to  the 
river  as  the  east  boundary,  the  court 
should  not  have  charged  that  "the 
N.  W.  line  is  shown  to  Include  the 
principal    part    of    the    premises " 

{ilalntlffs  must  recover,  thereby  tak- 
ng  the  east  boundary  for  granted). 

99.  Shiver  v.  Hardy.  146  Ala.  660, 
89  8  669  (holding  that  where.  In 
an  action  In  the  nature  of  ejectment 
involving  a  disputed  boundary,  pos- 
session was  the  only  issue  Joined, 
and  the  evidence  aa  to  whether  the 
land  in  question  was  in  a  section 
belonging  to  plaintiff  or  In  another 
section  belonging  to  defendants  was 
in  IrreconcilaDle  conflict,  the  general 
affirmative  chaive,  with  hypothesis, 
requested  by  plaintiff,  was  properly 
refused). 

30.  Carter  v.  Spracklln,  246  Mo. 
116.  151  SW  451. 

31.  Collins  V.  Clough,  222  Pa.  472, 
71  A  1077.  IB  AnnCas  871  (holding 
that  where,  In  ejectment,  It  con- 
clusively appeared  that  plaintiffs' 
tract  had  first  been  located  as  a 
separate  member  of  a  block  of  sur- 
veys, and  plaintiffs'  evidence  showed 
monuments  answering  the  calls  of 
the  survey,  and  that  other  monu- 
ments had  existed  answering  other 
calls,  it  was  error  to  submit  to  the 
Jury  the  question  of  priority  of  lo- 
cation and  the  existence  oi  monu- 
ments sufllclent  to  locate  the  survey. 


the  true  Issue  being  whether  sur- 
veyor's marks  on  tne  ground  had 
been  shown  from  which  plaintiffs' 
location  could  be  determined). 

32.  North  V.  Jones,  63  Ind.  A.  203, 
100  NE  84:  Pugh  v.  Schlndler,  133 
Mich.  314,  94  NW  1066  (holding  that 
it  was  proper  to  refuse  to  cnarge 
that  a  crooked  fence  dividing  plain- 
tiff's and  defendant's  land  was  bet- 
ter evidence  of  the  boundary  line 
between  them  than  a  racent  survey, 
especially  where  there  were  tradi- 
tions and  alleged  agreements  on  the 
assumption  that  It  was  not  the 
boundary  line,  and  where,  moreover, 
counsel  themselves  stated  that  there 
never  was  a  government  line  run, 
but  that  the  practice  was  only  to 
fix  and  establish  quarter  posts  on 
the  outside  and  at  the  center  of 
sections). 

[a]  Kales  aa  to  the  test  of  the 
relative  dlgnltr  of  calls  having  no 
application  to  the  case  at  Issue  be- 
tween the  parties  should  not  be 
given.  Best  v.  Splawn.  (Tex.  Civ. 
A)  33  SW  1005. 

33.  Ga.— Halley  v.  McMullan,  144 
Ga.  147,  86  SE  316  (holding  that  in 
accordance  with  well  settled,  gen- 
eral principles  relating  to  instruc- 
tions an  Instruction  wnlch  deprives 
defendant  of  a  defense  based  on 
plaintiff's  acquiescence  In  a  line 
which  defendant  insisted  was  the 
true  Una  Is  erroneous). 

Mo. — St.  Louis  v,  Meyer,  13  Mo.  A. 
367  [aff  87  Mo.  276]  (holding  that 
it  is  error  to  Instruct  the  Jury  to 
disregard  surveys  properly  in  evi- 
dence in  determining  the  position  of 
boundary  lines  mentioned  in  the 
deed). 

N.  H.— Gerry  v.  Kennett,  76  N.  H. 
564,  78  A  649  (holding  that  In  a 
writ  of  entry,  where  the  controversy 
related  to  the  location  of  a  boundary 
line  between  the  owners  of  adjoin- 
ing lots,  and  in  which  there  was 
evidence  as  to  a  former  agreement 
between  the  parties  as  to  the  bouiid- 
ary,  and  as  to  a  line  run  by  a 
surveyor,  an  Instruction  that  the 
Jury  were  to  consider  on  this  ques- 
tion of  agreement,  not  only  what 
the  parties  said  at  the  time  the  line 
was  run  by  the  surveyor,  but  what 
they  did  at  the  time  the  work  was 
being  done,  "ahd  Immediately  after- 
ward," In  executing  the  agreement, 
was  erroneous,  as  unduly  limiting 
the  Jury's  consideration  of  the  acts 
of  the  parties  tending  to  prove  the 
establishment  of  the  line  by  agree- 
ment to  acts  of  the  parties  at  the 
time  of  and  immediately  after  the 
running  of  the  line). 

Tex. — Hlffginbotham  v.  Weaver, 
(Civ.  A.)  177  SW  532;  Runkle  v. 
Smith,  (Civ.  A.)  133  SW  745;  Louisi- 
ana) etc.,  Lumber  Co.  v,  Dupuy,  62 
Tex.  Civ.  A.  46,  113  SW  973  (hold- 
ing that  where  an  Indefinite  line 
between  two  surveys  was  fixed  by 
agreement  of  the  owners  and  defend- 
ant purchased  the  interest  of  one 
owner,  believing  that  the  line  so 
fixed  was  the  proper  line,  and  subse- 
quently plaintiffs  predecessor  In  in- 
terest purchased  the  land  In  the 
other  survey,  and  plaintiffs  brought 
an  action  to  try  title  to  the  land 
between  the  original  line  and  the 
line  as  agreed  on,  instructions  ignor- 
ing plaintiffs'  right  to  recover  re- 
gardless of  the  agreement  as  to  the 
location  of  the  boundary  line,  pro- 
vided It  was  not  shown  that  plain- 
tiffs' predecessor  at  the  time  he  pur- 
chased had  knowledge  of  such  agree- 
ment, were  properly  refused);  (Haw- 
son  V.  Wllklns,  (Civ.  A.)  93  SW 
1086    (holding   that   where   land  In 


controversy  lay  at  the  northwest 
end  of  the  survey  between  a  certain 
bayou  and  the  west  line,  and  If  the 
southwest  comer  of  the  survey 
should  be  found  to  be  the  north  line 
of  land  belonging  to  an  adjoining 
owner,  then  only  a  part.  If  any,  of 
the  land  sued  for  could  be  recovered 
by  plaintiff,  defendant  was  entitled 
to  have  such  Issues  submitted  to 
the  Jury,  and  It  was  error  for  the 
court  to  charge  that  plaintiff  should 
recover  all  of  the  land  sued  for  or 
none  of  it);  Matthews  v.  Thatcher. 
S3  Tex.  Civ.  A.  133,  76  8W  61  (hold- 
ing that.  In  a  suit  to  determine  a 
boundary  between  a  prior  survey 
and  a  location  on  a  supposed  va- 
cancy, the  court  cannot  properly  In- 
struct the  Jury  to  determine  the 
corner  in  controversy  according  as 
they  found  It  was  placed  at  the 
point  claimed  by  plaintiff  or  defend- 
ant, where,  from  the  evidence,  they 
might  coaclude  that  there  was  vacant 
land  much  less  In  quantity  than 
claimed  by  defendant,  as  the  <fliarge 
precluded  such  a  finding). 

Va. — Douglas  Land  Co.  v.  T.  W. 
Thayer  Co.,  107  Va.  292,  58  SE  1101. 

[a]  Ignoring  oalls  of  aorrey. 
— under  the  settled  rule  that  calls 
in  a  survey  for  natural  objects  must 
control  both  course  and  distance.  It 
is  error  for  a  court  to  charge  a  Jury 
to  Ignore  such  calls,  as  having  been 
made  through  Ignorance  or  mistake, 
and  to  be  governed  by  courses  and 
distances,  because  the  objects  called 
for  are  not  found  on  the  courses 
or  at  the  distances  called  for,  where 
there  Is  evidence  tending  to  show 
that  the  objects  exist,  ana  to  Identify 
them  sufficiently  to  Justify  a  finding 
that  they  were  those  seen  and  called 
for  by  the  surveyor,  however  much 
they  may  be  at  variance  with  the 
courses  and  distances  called  for;  nor 
is  such  charge  Justified  by  the 
further  fact  that  such  a.  finding 
would  make  the  quantity  of  land 
embraced  within  the  survey_  much 
smaller  than  that  stated,  watklns 
V.  King,  118  Fed.  624,  65  CCA  290. 

[b]  snffioleBcgr  of  tostrttctioa  <a 
tlisory  prsssnted,— In  an  action  for 
trespass  Involving  a  disputed  bound- 
ary line,  where  the  evidence  Is  con- 
flicting as  to  the  existence  of  a  cer- 
tain flne,  and  plaintiff's  theory  Is 
fairly  presented  In  an  Issue  and  In- 
structions thereon,  it  is  not  error, 
in  submitting  another  Issue  which 
presents  defendant's  theory,  to  which 
there  was  no  objection,  to  rail  to  In- 
struct In  relation  thereto  on  the  ss- 
sumptlon  that  plaintlfTs  theory  was 
correct,  since  it  was  for  the  Jury  to 
decide.  FIncannon  v.  Sudderth,  144 
N.  C.  687.  57  SE  337. 

34.  Benton  v.  Allen,  132  Ga.  11. 
63  SE  626  (holding  that  evidence 
that  one  of  the  parties  had  been  In 
possession  of  the  disputed  land  for 
a  number  of  years,  cultivating  It  aa 
his  own,  was  not  evidence  oi  gen- 
eral reputation,  so  as  to  require  a 
charge  that  general  reputation  in  the 
neighborhood  is  evidence  as  to 
ancient  landmarks):  Williamson  v. 
Bryan.  142  N.  C.  81.  55  SE  77  (hold- 
ing that  where,  in  an  action  to  re- 
cover land,  the  only  issue  was  with 
reference  to  a  disputed  boundary 
line,  which  defendant  alleged  was 
established,  owned,  and  recognised 
by  the  owners  of  the  lands  belong- 
ing to  plaintiff  and  defendant,  which 
was  well  marked  and  defined,  and 
which  formed  the  boundary  line  be- 
tween the  lands  described  In  plain- 
tiff's complaint  and  the  adjoining 
lands  owned  by  defendant.  It  was 
not  error  for  the  court  to  refuse  to 


For  later  oases,  dSTelopments  n     e'hnrrea  In  the  law  see  cumulative  Annotations,  same  title, 

Digitized  by 


page  and  note  a  umber. 

rCoogle 


H  353-354] 


BOUNDARIES 


nence  to  issues."  The  coaxt  m&y  properly  refuse 
instractions  already  eovered  by  the  general  cha^  " 
e^jeeially  where  they  need  qualification."^  The 
piineiples  applicable  to  cautionaiy  instructions  in 
civil  cases  generally^  &pply  iu  actions  in  which  the 
settlements  of  boundaries  of  land  are  involved.  As 
in  other  civil  easee,^  instructions  which  impose  too 
hi^  a  de^ee  of  proof  on  the  party  sustaining  the 
biu^en  of  proof  are  erroneous  and  may  constitute  a 
ground  for  reversal.^  But  where  the  co.urt  prop- 
erly charges  on  the  degree  of  proof  necessary  to 
enable  plaintiff  to  establish  his  claim,  further  ex- 


[9.0.  J.]]  m 

pressions  in  the  charge  relating  to  the  decree  of 
proof  which,  taken  in  connection  with  what  has  pre- 
ceded, have  no  tendency  to  mislead,  will  not  author- 
ize a  reversaL**^  Where  evidence  is  admissible  on 
only  one  of  two  theories,  the  court  should,  by  in- 
struction, confine  the  jury  to  a  consideration  of  the 
evidence  on  the  theory  on  which  it  is  admissible." 

[$  354]  e.  Vwdict,  Findings,  and  Jndgment — 
(1)  DefiniteneBS  and  Oertainty  Betiuired.  The  ver- 
dict, findings,  or  judgment  establishing  a  disputed 
boundary  should  be  so  definite  that  the  line  can  be 
accurately  run  in  accordance  therewith,'^  and  where 


submit  an  Issue  as  to  whether  plaln- 
ttff  was  the  owner,  and  entitled  to 
possession  of  "the  narrow  strip  of 
land  described  in  the  third  para- 
graph of  bis  complaint."  and  to  sub- 
mit an  Issue  as  to  which  of  two 
lines  indicated  on  a  map  was  the 
true  line  dividing  plalntlfTs  and  de- 
fendant's lands);  Walla  Walla  Flrnt 
Nat.  Bank  v.  McDonald,  42  Or.  257, 
70  P  901  (holding  that  where.  In  an 
action  involving  a  question  of  the 
boundary  between  the  southeast  and 
southwest  quarters  of  a  section,  de- 
fendant's answer  nowhere  alleged 
that  he  purchased  the  western 
quarter  in  reliance  on  the  location 
of  the  eastern  boundary  thereof  as 
evidenced  by  a  fence  erected  by  the 
former  owners  of  the  quarters  on 
the  boundary  line  as  then  surveyed, 
an  Instruction  that  if  defendant 
purchased  the  land  in  reliance  on 
the  fence  as  the  true  line,  then  plain- 
tiff was  estopped  from  claiming  that 
the  boundary  was  elsewhere,  was 
erroneous,  the  facts  assumed  con- 
stituting an  estoppel  in  pals,  al- 
though defendant's  answer  did  not 
allege  an  estoppel). 

[a]  Thmory  adopted  137  "both 
putus^— In  an  action  to  establish  a 
controverted  section  line,  where  the 
trial  la  conducted  by  both  parties  on 
the  theory  that  the  corner  estab- 
lished by  the  government  was  not 
a  lost  corner,  it  Is  not  error  to 
charge  that  the  jury  are  to  deter- 
mine the  location  of  the  original 
line,  although  evidence  was  admitted 
that  a  comer  had  been  established 
by  the  county  surveyor  who  pro- 
ceeded on  the  theory  that  the  orig- 
inal comer  had  been  lost,  Stiryker 
T.  Meagher,  76  Kebr.  610,  107  NW 
792. 

3S,  Olddlnn  v.  Thompson,  (Tex. 
CIT.  A.r  92  SW  1043. 

tt.  Colllna  V.  Warfleld,  <TeZ.  Civ. 
A.)  140  SW  107  (holding  that,  where 
the  charge  In  a  boumuiTy  case  In- 
structed the  lury  that,  "In  a  dis- 
pute or  controversy  over  the  loca- 
tion of  a  boundary  line  that  has 
been  actually  surveyed  and  marked 
OD  the  ground.  It  Is  your  duty  to 
ascertain  and  follow  the  footsteps 
of  the  surveyor  who  made  the 
original  survey,"  the  Jury  must  have 
understood  that  a  later  surveyor 
who  undertook  to  run  the  lines  of 
the  original  survey  had  no  right  to 
make  any  new  lines  or  corners,  and 
hence  the  refusal  of  a  charge  spe- 
cifically so  statlngwas  not  error), 

37.  Ayers  v.  Watson,  137  U.  S. 
584,  11  set  201,  S4  I*  ed.  803. 

38.  See  Trial  [38  Cyc  1742  et  seq]. 

39.  See  Trial  [38  Cyc  1755]. 

40.  Masterson  v.  Rlbble,  34  Tex. 
Civ.  A.  270,  78  SW  358  (holding  that, 
where  plalntlfF  In  a  boundary  suit 
relied  on  established  and  marked 
lines  and  corners  to  show  the  true 
location  of  his  line,  a  charge  that, 
"where  the  lines  of  a  survey  have 
Deen  actually  run  upon  the  ground 
and  the  corners  established  and  the 
lines  marked,  these,  if  they  can  be 
found,  constitute  the  true  boundaries 
of  the  land,  if  there  are  a  sufficient 
number  of  them  shown  by  the  evl- 
jlence,"  so  as  to  establish  the  true 
location  of  the  line,  they  must  be 
respected  by  the  Jury,  and  must  not 
be  departed  from  or  made  to  yield 
to  any  other  less  certain  matter  of 
descrlptton.  is  erroneous,  as  Impos- 


ing too  great  a  burden  on  plaintiff). 
And  see  Dee  v.  Nachbar,  20l  Mo,  680, 
106  SW  86  (as  supporting  the  rule). 

41.  Pugh  V.  Schlndler,  133  Mich. 
314,  94  NW  1056  (holding  that  a 
statement  by  the  court  that  "it  will 
not  do  to  permit  boundaries  to  be 
disturbed  and  moved  upon  a  sur- 
vey made  from  an  assumed  starting 
point,  without  some  proof,  as  I  have 
said,  of  Its  being  a  true  line,  located 
and  fixed  by  the  government  sur- 
vey," was  not  misleading,  where  the 
court  had  already  charged  that  plain- 
tiff's claim  could  only  be  established 
by  a  preponderance  of  the  evidence). 
And  see  Pauly  v.  Broadnax,  167  Cal. 
386,  108  P  271  (as  supporting  the 
rule). 

49.  Clark  v.  McAtee,  227  Mo.  162, 
127  SW  87  (holding  that  a  survey 
cannot  be  admitted  on  the  theory 
that  it  is  a  private  survey,  and  also 
on  the  theory  that  It  is  a  survey  of 
the  county  surveyor,  and  is  a  pub- 
lic record  under  the  statute,  and 
the  court  admitting  a  survey  In  evi- 
dence should  by  proper  instruction 
Inform  the  Jury  of  the  legal  effect 
of  an  offlclal  sur\'ey,  under  Rev.  St. 
[1899]  c  164  e  10,188  [Annot  SL 
(1906)  p  4628]), 

43.  Ala.— Ward  v.  Lane,  189  Ala. 
340,  66  S  499;  Wade  v.  Gilmer,  186 
Ala.  524.  64  S  611. 

Ida. — Brlnton  v,  Steele,  25  Ida.  783, 
140  P  113. 

Ky. — Foreman  v.  Redman,  5  SW 
5S6.  9  KyL  531.  See  also  PInley  v. 
Curd,  62  SW  501,  22  KyL  1912  (dis- 
cussing the  rule). 

Mo. — Brummell  v.  Harris,  148  Mo. 
430,  60  SW  93. 

Nebr. — Egan   v.    Light,    4  Nebr. 
(Unotr.)  127,  98  NW  8B9. 
.  Fa. — ^Hagey  v.  Detweller,  SB  Pa. 
409. 

Tex. — Jones  v,  Leath,  22  Tex,  329; 
Battles  V.  Barnett.  (Civ.  A.)  100  SW 
817;  Dillingham  v.  Smith.  SO  Tex. 
Clv.  A,  E2&,  TO  SW  791;  Farnandes 
T.  Schlermann,  23  Tex.  Clv.  A.  343, 
66  SW  378:  Cavltt  v.  Reed,  (Civ, 
A.)  65  SW  849:  Muncy  v,  Mattfleld, 
(Clv.  A.)  40  SW  845;  Best  v,  Splawn, 
(Clv.  A.)  S3  SW  1005. 

W.  Va. — Beckwfth  v.  Thompson, 
18  W,  Va.  103, 

[a]  Test  of  deflsltenesB, — Whether 
a  Judgment  fixing  a  disputed  bound- 
ary is  so  vague  and  indefinite  as  not 
to  determine  the  matter  In  Issue 
depends  on  whether  the  executive 
ofncer  of  the  court  can  execute  a 
writ  of  possession,  without  assum- 
ing Judicial  functions,  by  finding  the 
line  by  the  matter  set  out  In  the 
Judgment  with  the  aid  of  a  com- 
petent surveyor.  BlUups  v.  ■  Coch- 
ran, 60  Tex.  Civ,  A,  478,  127  SW 
1121, 

[b]  ▼•Tdlet  bald  sofllelently  spe- 

oUio. — (1)  Where  in  a  boundary  suit 
it  was  agreed  by  all  the  parties  that 
If  the  lands  in  controversy  were  south 
and  west  of  certain  lines  they  were 
owned  by  plaintiffs,  and  that  If  they 
were  north  and  east  they  were 
owned  by  defendants,  a  verdict 
specifically  locating  such  lines  In 
their  relation  to  the  lands  was  not 
void  for  uncertainty.  Hermann  v. 
Bailey^  (Tex,  Clv.  A.)  174  SW  865. 
(2)  Where  the  jury  made  the  be- 
ginning at  corners  of  d^lgnated 
surveys  established  by  the  surveyor 
appointed  by  the  court,  and  the  last 
call  was  for  stake  and  mound  set 


for  a  corner  of  another  survey, 
which  was  admittedly  established, 
the  findings  of  the  Jury  were  not 
objectionable  as  Indennite,  since  on 
the  calls  being  reversed  from  the 
point  admittedly  established  they 
would  lead  back  to  the  point  at 
which  the  Jury  began.  McCaleb  v. 
Campbell.  (Tex.  Clv.  A.)  116  SW  111. 
(3)  Where,  In  trespass  to  deter- 
mine a  boundary  line,  all  the  meas- 
urements proved  were  made  from  the 
foundation  of  defendant's  house,  a 
special  verdict  fixing  the  line  at  a 
point  eighteen  Inches  from  the 
southern  wall  of  the  house  was  not 
indefinite  for  failure  to  show  whether 
the  foundation  wall,  the  weather- 
boarding,  or  the  eaves  were  Intended. 
Manson  v.  Dempsey,  88  S.  C.  193, 
197,  70  SE  610.  (4)  'The  testimony 
shows  clearly  that  all  measurements 
were  made  from  the  foundation,  and 
the  verdict  can  be  referred  to  no 
other  wall.  This  would  naturally 
have  been  inferred,  If  It  had  not 
been  made  clear  otherwise,"  Man- 
son  V.  Dempsey,  supra,  (5)  Other 
decisions  in  which  the  verdict  was 
held  sufficiently  definite  see  Alt  v. 
Butz,  81  X.  J.  L.  156,  79  A  881; 
Manson  v.  Dempsey,  88  S.  C,  193. 
70  SE  610:  Davis  v.  Mills,  (Tex. 
Clv,  A.)  13S  SW  1064. 

[c]  Tardlot  beld  InsnAolent^ 
Kpeolflc. — (1)  A  verdict  to  establish 
the  location  of  a  boundary  line, 
merely  referring  to  the  survey  of  a 
specified  surveyor,  without  more, 
was  fatally  defective  for  failure  to 
describe  the  location  of  the  line  so 
that  it  could  be  marked  by  an  olllcer. 
Wade  V.  Gilmer,  186  Ala.  524,  64  S 
611,  (2)  In  trespass  to  try  title  to 
locate  a  boundary  line,  a  verdict  call- 
ing for  a  straight  line  to  touch  three 
points  which  are  not  In  a  straight 
line  Is  uncertain  as  to  the  location 
of  the  line;  and  no  Judgment  can  be 
entered  thereon.  It  reoulres  a  physi- 
cal Impossibility.  Dillingham  v. 
Smith,  80  Tex.  Clv.  A.  626,  70  SW 
791. 

[d]  Jodgments  held  not  sniBolently 
denalte. — (1)  The  Judgment  for  platn- 
tltr,  in  an  action  in  form  of  trespass 
to  try  title,  but  by  the  testimony 
made  a  boundary  case,  does  not 
determine  the  controversy,  as,  in- 
stead of  locating  the  boundary  and 
describing  it  with  reference  to  ob- 
jects now  on  the  ground.  It  follows 
the  description  of  the  land  in  the 
petition,  which  Is  by  courses  and  dis- 
tances, and  does  not  refer  to  any 
tree  or  anything  else  by  which  the 
land  can  be  identified  on  the  ground. 
Wllhelm  v.  Bauman,  (Tex,  Clv.  A.) 
133  SW  292.  (2)  A  decree  establish- 
ing a  boundary,  describing  the  land 
as  "commencing  at  the  clo.^ilnK  cor- 
ner established  by  United  States 
surveyor,  Alt.  in  May,  1900,"  Is  not 
sufllclently  definite,  where  the  field 
notes  of  that  survey  are  on  file  in 
the  office  of  the  commissioner  of 
nubile  lands  In  the  state,  although.  If 
the  survey  referred  to  were  the  one 
made  pursuant  to  the  act  of  eon- 

fress  of  Aug.  18,  1894,  and  the 
ecree  specifically  referred  to  that 
survey.  It  would  be  sufficient.  Egan 
V.  Light,  4  Nebr.  (Unoff.)  127,  93 
NW  8B9.  (3)  In  a  suit  to  determine 
disputed  boundaries  to  land,  where 
It  appeared  that  under  Judgment  in 
favor  of  plaintiff  tor  the  possession 
of  the  land  an  .officer/ 
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the  disputed  boundary  cannot  be  established  other- 
wise a  new  survey  should  be  ordered.^  Such  a 
^dgment  would  not  sustain  a  plea  of  res  judicata 
in  a  subsequent  suit  between  the  same  parties  in- 
volvii^  the  same  subject  matter,*"  but  would  only 
necessitate  another  suit  to  settle  the  same  question.'* 
355]  (2)  Limiting  to  Issaefl.  As  in  other  civil 
«aBes,"  the  verdict  or  findings  mnst  be  responsive 
to  the  issues  raised  by  the  pleadings  and  evidence, 
and  not  assume  to  pass  on  issues  not  so  raised.*' 
Likewise  a  court  cannot  of  its  own  motion  determine 
questions  that  are  not  before  it  and  which  are  not 
raised  by  the  parties  in  their  pleadings.*" 

ii  356]  (S)  Op«iation  and  Effect.  A  judgment 
fixing  boundaries,  not  appealed  from,  is  conclusive 
as  against  the  parties  and  their  privies."" 

[$  357]  (4)  MiscellaneoUB.  A  decree  dismiss- 
ing a  bill  to  redeem  a  mortgage,  where  the  plead- 
ings make  no  issue  as  to  the  location  of  boundary 
lines,  bnt  evidence  is  adduced  to  identify  them,  is 
not  an  adjudication  as  to  their  location."^  It  is  not 
proper  to  insert  an  injunction  in  a  decree  establish- 
ing a  boundary  line,  where  it  does  not  appear  that 
there  are  threats  of  intention  to  disregard  the  lines 
established.  Remedies  are  provided  for  tr^asses, 
at  law  and  in  equity,  but  there  is  reason  to  antiei- 

Eate  them  in  a  proceeding  to  establish  a  boundary 
ne."'   Where  an  action  of  trespass  is  turned  by 
the  pleadings  into  one  for  the  determination  of 


boundaries,  judgment  may  be  given  for  land  as  well 
as  for  a  money  compensation.'"  Under  a  statute 
providing  that  possession  shall  be  sufficient  to  enti- 
tle a  party  to  relief,  the  judgment  should  omit  all 
reference  to  the  title  to  the  lands  in  controversy."* 
A  special  verdict,  finding  that  the  line  claimed  by 
plaintifF  had  been  agreed  on  by  the  parties,  bnt  not 
finding  the  particular  facts  which  would  make  such 
an  agreement  binding  on  the  parties,  is  not  sufficient 
to  overthrow  a  jn^ment  entered  by  the  trial  eonrt 
for  defendant.""  Evidence  of  a  practicid  loeation  of 
a  boundary  line,  consisting  of  fencing  on  a  varying 
line,  cultivation  of  a  part  unf enced  to  the  line 
claimed,  and  a  small  amount  of  ditching  within  fif- 
teen years  does  not  authorize  setting  aside  a  verdict 
on  a  finding  that  there  was  no  practical  location."* 

[$  358]  f.  Costs.  A  statute  which  provides  that 
the  costs  of  establishing  and  marking  a  true  bound- 
ary line  established  in  a  suit  to  determine  a  dis- 
puted boundary  shall  be  equitably  divided  refers 
solely  to  the  cost  of  establishii^  and  marking  the 
through  line,  and  not  to  the  costs  of  the  suit.  In 
Quebec,  in  an  action  en  homage,  each  party  is  at  the 
same  time  plaintiff  and  defendant,  and  the  parties 
bear  the  costs  in  common." 

[$  359]  9.  Beriew.  Jurisdiction  to  entertain 
appeals  and  writs  of  error  in  boundary  proceedings 
is  conferred  by  statute,"*  and  the  principles  govern- 
ing appeal  ana  error  graierally''*  are  appucable.'^  A 


h'm  fn  po<^8«sfiton  on  account  of  In- 
deflnitenesa,  the  Judfrment  reading, 
"beginning  at  the  southwest  corner 
of  aurvey  No.  1810,"  stc.,  while  not 
a  single  corner  of  such  survey  was 
actually  Qxed  by  a  monument,  its  lo- 
cation being  so  indefinite  that  the  re- 
sults of  two  surveys  to  locate  survey 
No.  1810  were  In  hopeless  conflict  ac- 
cording to  the  testimony  of  the  sur- 
veyors who  had  made  them,  theludg- 
tnent  was  Ineffectual  as  not  deter- 
mining the  Issues  Involved  In  the 
suit.  Campbell  Banking  Co.  v.  Ham- 
ilton, (Tex.  Civ.  A.)  173  SW  1012. 

[e  J  Jodgineiit  held  not  fatally  de- 
feotlve  for  IndaflitltMMSs. — A  Judg- 
ment purporting  to  establish  the 
south  line  of  survey  No.  609,  recit- 
ing, "Beginning  at  the  rock  mound 
made  by  C.  H.  ■Wlllingham  for  the 
southeast  corner  of  said  survey  609. 
Thence  west  about  B487  vrs.  to  the 
rock  mound  made  by  C.  H.  Willing- 
ham  for  the  southwest  corner  of  said 
survey  609."  was  not  fatally  defec- 
tive for  indeflnlteness.  BIHups  'V. 
Cochran,  60  Tex.  Civ.  A.  473,  127  SW 
1121. 

[f]  JWlgment  oa  vwdlot  suppl*- 
mmatma  hy  facts  asesrtalasd  by  snr- 
TVj. — The  verdict  alone  must  fur- 
nish the  basis  of  the  Judgment.  And 
where  It  is  uncertain  the  court  has 
no  power  to  appoint  a  surveyor  and 
enter  another  Judgment  on  the  ver- 
dict as  supplemented  by  his  report. 
Dillingham  v.  Smith,  80  Tez.  Civ.  A. 
625,  70  SW  791. 

[g]  Hndlnvi  haul  not  Ineonalst- 
•nt^— The  front  part  of  a  building 
on  defendant's  lot  whicdi  was  some- 
what wider  In  front  than  tn  the  rear 
encroached  on  plalntlfCs  lot.  Plain- 
tiff tn  building  recessed  his  wall  to 
Inclose  the  encroachment  In  a 
suit  for  Injury  from  water  dripping 
from  defendant's  eaves  the  court 
found  that  a  fence  on  the  line  taken 
down  when  plaintiff's  wall  was  built 
extended  from  the  corner  of  the 
wider  part  of  defendant's  building 
about  one  foot,  distant  from  such 
building.  Tt  was  held  that  this  was 
not  inconsistent  with  a  flndlng  that 

filalntlfTs  wall  which  was  two  inches 
nslde  of  the  corner  of  the  wider 
j>art  of  defendant's  building,  and 
only  eight  or  nine  inches  from  the 
rear  part  of  the  building,  was  on 
the  line,  as  the  words  "from  the  cor- 


ner" and  "about  one  foot"  were  In- 
tended merely  as  approximate  loca- 
tions, and  an  Inconsistency  will  not 
be  created  by  construction  when 
none  Is  intended.  Shea  V.  OavJtt,  89- 
Conn.  3S9,  94  A  860. 

[h]  ■tuaolenoy  of  fuJHwy  to  siu- 
tauk  Judgment. — In  an  action  for  the 
recovery  of  land,  where  plaintiff  al- 
leged ownership  and  defendant  ad- 
mitted possession,  and  the  court  In- 
structed that  the  burden  was  on 
plaintiff  to  establish  by  a  prepon- 
derance of  the  evidence  his  rights 
of  possession  to  the  boundary  con- 
tended for,  and  to  satisfy  the  jury 
aa  to  the  true  location  of  hia  bound- 
ary set  out  in  his  deed,  and  that  If 
they  found,  by  the  greater  weight 
of  the  evidence,  that  the  boundary 
was  as  contended  by  defendant  thtty 
should  answer  the  issue,  an  affirma- 
tive finding  on  the  Issue  entitled 
plaintiff  to  Judgment  according  to 
the  description  of  the  lot  in  his  com- 
plaint. Crawford  v.  BSasters.  140 
N.  C.  205.  62  SK  663. 

[  I  ]  Xnoonslstent  findings. — Pi  nd- 
Ings  placing  the  northwest  corner  of 
a  patented  mining  claim  only  five 
hundred  and  flfty-nve  feet  from  the 
southwest  corner  are  Irreconcilable 
with  findings  making  the  claim  a 
rectangular  parallelogram,  with  the 
east  Bide  six  hundred  feet  long. 
Meyer-Clarke- Rowe  Mines  Co.  v. 
Stelnlleld,  9  Ariz.  245,  80  P  400.  10 
Aril.  194.  85  P  1067. 

44a  Booth  V.  Buraa,  86  Zja.  Ann. 
662. 

ra]    Th«  zeuoa  for  tbm  rale  is 

obvious.  "The  purpose  of  a  bound- 
ary suit  is  to  fix  and  determine  the 
boundary  line  in  controversy,  so  that 
an  ofUcer  charged  with  the  duty  of 
executing  a  writ  of  possession  can 
go  upon  the  ground  and.  without  ex- 
ercising iudtclal  functions,  ascertain 
the  locality  of  the  line  fixed  by  the 
judgment;  and  If  the  judgment  does 
not  accomplish  that  result,  it  is  of 
no  avail."  Wllhelm  v.  Baumann, 
(Tex.  Civ.  A.)  133  SW  292,  293.  To 
same  effect  Jones  v.  Andrews,  72 
Tex.  6,  9  SW  170;  Edwards  v.  Smith, 
71  Tex.  166,  9  SW  77;  Provident  Nat. 
Bank  V.  Webb,  60  Tex.  Clv.  A.  321, 
T2S  SW  426;  Reed  v.  Cavett,  1  Tex. 
Clv.  A.  164.  20  SW  837. 

45.  Provident  Nat.  Bank  v.  Webb, 
60  Tex.  Clv.  A,  321,  12S  SW  426. 


40.  Dillingham  v.  Smith,  SO  Tex. 
Civ.  A,  626.  70  SW  791:  Reed  v. 
Cavett,  1  Tex.  Civ.  A.  164,  20  SW 
837 

47.  See  Trial  [38  Cyc  1884  et  seq]. 

48.  See  Francis  v.  Patterson, 
(Tex.  Civ.  A.)  143  SW  678  (holding 
that,  where  the  lines  of  a  survey 
were  fixed  by  stipulation,  whether 
there  was  an  actual  survey  on  the 

fxound  was  Immaterial,  and  the  flnd- 
ng  that  there  was  such  a  survey 
was  Improper). 

49.  Lily  MIn.  Co.  V.  Kellogg.  24 
Utah  195,  66  P  875  (where  It  waa 
held  that  a  court  cannot  give  to 
plaintiff  the  portion  of  the  real 
estate  that  Is  claimed  by  defendant 
and  which  plaintiff  does  not  claim 
or  assert  any  right  to,  or  where  he 
concedes  therein  that  it  belongs  to 
defendant). 

60.  Martin  v.  PattlUo,  126  Oa. 
436.  66  SE  240. 

61.  Hudklns  v.  Crim,  72  W.  Va. 
418,  78  SE  1043. 

sa.  Taber  v.  Hall.  24  R.  I.  88,  52 
A  686. 

68.  E:berling  v.  Weyel.  2  Tex.  Un- 
rep.  Cas.  601. 

64.  Williams  v.  Hughes,  124  N.  C. 
8,  S2  SE  326. 

65.  Duel  v.  Bluembke,  164  Wis. 
619,  143  NW  179. 

60.  Marek  v.  Jellnek,  121  Minn. 
468.  141  NW  788. 

67.  Oliver  v.  Oliver,  II?  Ala.  S40. 
65  S  373. 

68.  Julllet  V.  Leroux.  22  Que.  K. 
B.  846. 

B9.  Atkins  V.  Huston.  6  111.  A.  826; 
Richards  v.  Schneider,  (Iowa)  76 
NW  711;  Yocum  v.  Hasklns,  81  Iowa 
436,  46  NW  1066. 

[a]  The  ViMsA  Statsa  ■^nmns 
oonrt,  under  the  Judiciary  Act  of  Sept. 
24.  1789  (1  XT.  S.  St.  at  X..  85  e  20  I  25). 
cannot  review  an  adjudication  of  a 
state  court  on  the  mere  question  of 
the  location  of  a  private  boundary, 
where  no  Question  of  title  Is  In- 
volved, although  the  land  is  held  by 
titles  derived  under  acts  of  congress. 


Lanfear  v.  Hunley,  4  Wall, 
li.  ed.  325. 

00.  See  Appeal  and  Brror  3  C.  J. 
p  256  et  seq. 

01.  Oster  v.  Devereaux,  116  Iowa 
724.  87  NW  612;  BuBhnell  v.  Brown. 
8  Mart.  N.  S.  (La.)  157;  Wilson  r. 
Inloes,  6  OIII  (Md.)  121;  Glraud  v. 


For  later  mms,  Osraiopma&ts  and  duugM  In  the  law  see  cumulative  Annotations,  si^e^Rl^  ^ 
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decree  ascertaining  bcnrndaries  and  appointing  com- 
missioners to  mark  the  boundaries  on  the  ground  is 
final  and  appealable.**  The  usoal  presumptions 
wfaieb  obtain  on  appeals  in  civil  cases  generally  will 
be  indulged  in  on  appeal  ia  actions  to  determine 
boundaries."  AU  piuties  in  interest  below  must  be 
made  parties  to  the  appellate  proceedings,^  and  no 
objeetions  not  raised  in  the  lower  court,  unle&6  of  a 
jurisdictional  character,  will  be  considered  by  the 
higher  court."  Where  the  evidence  ia  conflicting, 
but  there  is  some  evidence  to  support  the  verdict  o£ 
the  jury  or  the  findings  of  the  court  below,  the  ap- 
pellate eoort  will  not  review  soeh  verdict  or  findings 


and  pass  on  the  facts."  So  an  order  referring  to  a 
report  of  eommissioners  appointed  to  fix  a  boundary 
line  wiU  not  be  reviewed,  where  the  evidence  on 
which  the  court  affirmed  the  report  is  not  in  the 
record;*'  and  a  judgment  or  decree  will  not  be  dis- 
turbed for  error  which  resulted  in  no  prejudice  to- 
the  party  seeking  to  take  advantage  of  it.*^  Where 
a  judgment  is  so  indefinite  in  its  terms  that  an  offi- 
cer charged  with  the  duty  of  executing  a.  writ  of 
possession  cannot  ascertain  the  Ideality  of  the  line 
fixed  by  the  judgment,  without  exercising  judicial 
functions,  the  judgment  should  be  set  aside  oa 
appeaf 


IV.  APFOBTIONUiSN  T  OF  BZOESS  OB  DEFIOiUNCT 


[4  360^  A.  In  GeneraL  Where  a  tract  of  land 
is  subdivided  and  is  subsequently  found  to  contain 
either  more  or  less  than  the  aggregate  amount  called 


Bllla.  (Tex.  av.  A.)  S4  BVr  AST.  To 
same  effect  Plercy  v.  Crandail,  34 

CelI.  334. 

Amount  la  eontroveny  in  Mtten 
mtMng  to  bonndMlea  aee  Appeal 
and  Error  |  244. 

es.  Columbia  City  Liand  Co.  v. 
Ruhl,  70  Or.  246,  134  P  1035,  141  P 
108. 

63.  See  Smtth  v.  Johnson,  137  N. 
C.  43,  49  SB  b2  (where  It  was  held 
onder  a  statute  providing  that  the 
owner  of  land  may  have  a  boundary 
In  dispute  established  by  fUlng  a 
petition,  etc.;  that  the  clerk  of  the 
superior  court  shall  Issue  an  order 
according  to  the  contention  of  both 
parties,  and  make  a  report  of  the  same, 
with  a  map;  and  that  occupancy  by 
petitioner  shall  be  sufficient  evidence 
of  ownership,  that,  where  plaintiff 
testified  that  he  was  In  possession 
of  the  land  "described  In  the  map," 
It  would  be  presumed,  on  appeal  to 
the  supreme  court,  in  the  absence  of 
any  map,  that  plaintiff  referred  to 
the  same  l^nd  referred  to  in  the 
Judgment  of  the  clerk,  and  that 
it  was  error  to  have  granted  de- 
fendant a  nonsuit  on  the  ground  that 
plaintiff  had  not  shown  ownership). 

64.  Blanc  v.  Cousin,  8  La.  Ann. 
71  (holding  that,  where  an  action  of 
boundary  fs  changed  into  a  petitory 
action,  and  plaintiff  In  the  original 
mt  cites  his  vendors  in  warranty, 
the  latter  on  an  appeal  by  defendant 
In  the  original  suit  must  be  made 
parties  In  the  appellate  court). 

SB.  Cooper  v.  Slaughter,  175  Ala. 
m.  57  S  477;  Tucker  v.  Lefebre,  6 
UL  Ann.- 122;  Culver  v.  Kodgers,  33 
Oh.  St  537. 

[*]  IMOM  notUmoMdof  by  trial 
•mt^Where  a  petition  seeking  the 
location  of  a  boundary  Una  relied 
on  a  govemment  survey  and  also 
on  acquiescence  In  an  established 
Hne.  and  on  appeal  It  appears  that 
evidence  relating  to  boundary  fences 
was  introduced  as  bearing  on  the 
Issue  aa  to  the  true  line,  and  that 
on  submission  tc  a  commlsstoner  to 
iMste  the  boundaries  no  issue  as  to 
acqnfkacence  in  an  established  line 
was  sabmltted  to  him  or  determined 
oy  him,  and  that  no  such  Issue  was 
determined  in  the  flnal  disposition 
of  the  case,  such  question  will  not 
Be  considered  on  appeal.  Spurlln  v. 
awaer,  (Iowa)  106  NW  373,  109  NW 
45s. 

^•8.  Cal.— Hills  V.  Lux.  45  Cal. 
i73;  FV)ss  v.  Hlnkell,  91  Cal.  194.  26 
P  762,  27  P  644.  8«1;  Ponet  v.  -Wina. 
S  Cal.  Unrep.  Cas.  659,  48  P  483. 
,  Colo.— Purate  v.  Smith,  4  Colo.  A. 
101.  35  P  283. 

111.— Oreen  v.  Mumper,  138  111.  484, 
JS  NE  1075;  Francois  v.  Maloner.  66 
III.  399. 

_  Iowa — Leathers  v.  Oberlander,  139 
Iowa  170. '117  NW  80;  Newton  v. 
"empleman.  115  Iowa  648,  89  NW 
14;  Maher  v.  Shenhall,  96  Iowa  634, 
IS  NW  978:  Greer  v.  Powell.  89 
Iowa  740,  66  NW  440;  Freeman  v. 
Benrig,  84  Iowa  435,  61  NW  169: 
Tocum  v.  HasMns,  81  Iowa  436,  46 


NW  106B;  Walrod  v.  Flanigan,  76 
Iowa  866,  39  NW  646;  Bohall  v.  Nel- 
walt.  76  Iowa  109,  89  NW  217; 
Anderson  v.  Peterson,  74  Iowa  482, 
38  NW  886;  Matter  of  Harrington,  54 
Iowa  33,  6  NW  126;  Strait  v.  Cook, 
46  Iowa  57. 

Ky. — Middlesboro  Town,  etc.,  Co. 
V.  Hurst,  148  Ky.  S16.  146  SW  723; 
Combe  V.  Stacey.  93  SW  908.  29  KyL 
490:  Pearl  v.  Plttman.  22  SW  81,  15 
KyL  16;  Scott  v.  Means,  etc..  Iron  Co., 
18  8W  1012.  19  SW  189,  13  KyL  911; 
Howard  v.  Lewis,  17  SW  362,  18  KyL 
608. 

Minn. — Loverldge  v.  Omrodt,  88 
Minn.  1,  86  NW  664. 

Mo. — ^klnker  v.  Ha&gsma,  99  Mo. 
208,  12  SW  669. 

N.  H.— Leach  v.  Bancroft,  61  N. 

n.  411. 

N.  Y.— SllUman  v.  Pidne,  X  NTS 

75. 

Pa. — Leach  v.  Armitage,  1  Teates 
104;  Agoew  V.  Stroud,  46  Pa.  Super. 
82. 

R.  I.— Thelltg  V.  Morrison,  69  A 
921. 

S.  D, — T>owdle  V.  Cornue,  9  8,  D. 
514.  70  NW  688. 

Tex. — Cable  v.  Dignowltty,  17  SW 
33;  Brooks  v.  Allen,  1&  SW  798; 
Reeves  v.  Roberts,  62  Tex.  560; 
Pumphrey  v.  LeU,  (Civ.  A.>  1«  SW 
61B;  Childress  County  Land,  etc.,  Co. 
V.  Baker,  23  Tex.  Civ.  A.  451,  56  SW 
7fifi;  Taylor  v.  Brown,  (Civ.  A.)  39 
SW  312;  Heaton  v.  Stewart,  (Civ.  A.) 
3S  SW  144;  Day  Z^nd,  etc.,  Co.  v. 
New  York,  etc..  Land  Co.,  (Civ.  A.y 
26  SW  1089. 

Wash.— Stokes  v.  Curtis,  49  Wash. 
235,  94  P  1088. 

W.  Va. — Stewart  v.  Doak,  68  W. 
Va.  172,  52  SE  95. 

Compare  Cage  v.  Danks,  18  La. 
Ann.  128;  Aml^  v.  Holman,  84  S.  C. 
L.  122;  Cain  V.  Hodge,  84  8.  C.  L. 
116  (in  all  three  oases  the  rule  waa 
not  applied). 

 «7.   Corbln    V.     KeDarmott,  IS 

Wash.  212,  74  p  161. 

68.  ni. — ^Henderson  v.  Dennis,  177 
111.  647,  63  NE  66. 

Iowa — Mitchell  v.  Wilson.  70  Iowa 
382,  SO  NW  688. 

N,  C. — Johnson  v.  Ray,  72  N.  C 
278. 

Pa. — Eister  v.  Paul.  54  Pa.  196; 
Schnable  v.  Doughty,  3  Pa.  392. 

Tex. — Harris  County  Inv.  Co.  v. 
Hornberger,  42  Tex.  Cfv.  A.  4B0,  94 
SW  146;  Gallon  v.  Van  Wormer, 
(Civ.  A.)  21  SW  547. 

es.    Wllhelm   v.   Baumann,  (Tex. 
Civ.  A.)  133  SW  292. 
_70.    U.  S, — Haydel  v.  Dufresne,  17 
How.  23.  15  L.  ed.  116. 

Cal  — Enhleman  v.  Malter,  101  Cal. 
233.  234,  35  P  860. 

Colo.— Westcott  V.  Craig.  161  P 
984. 

111. — Clnyton  v.  Fel^.  179  IJl.  534. 
64  NB  149:MartBV.  Williams.  67  III. 
306;  Francois  v.  Maloney,  66  111.  899. 

Iowa  — Newcomb  v.  Lewis.  31 
Iowa  488;  Moreland  v.  Page.  2  Iowa 
189 

kan. — Miller  v.  Topeka  Land  Co., 


for  in  the  surveys  of  the  tracts  within  it,  the  proper 
course  is  to  apportion  the  excess  or  deficiency  among 
the  several  tracts."*   On  a  line  of  the  same  survey, 

44  Kan.  864,  24  P  420:  MoAlplne  v. 
Relcheneker,  27  Kan.  267. 

Ky. — Respass  v.  Parmer,  6  J.  J. 
Marsh.  648;  Smltb  v.  Prawlt,  >  A.  K 

Marsh.  166. 

Me. — Lincoln  v.  EMgecomb,  28  Ma. 
275;  Wyatt  v.  Savage,  11  Ma.  429: 
Wltham  V.  Cutts,  4  Me.  81. 

Mass. — Iiong  v.  Merrill,  24  Pick. 
167. 

Mich. — Relmers  v.  Quinnin,  49 
Mich.  449,  13  NW  449;  Quinnin  v, 
Retmers,  46  Mich.  606,  10  NW  35. 

Minn.— Barrett  v.  Perkins,  118 
Minn.  480,  130  NW  67. 

Mo. — Gloyd  V.  Franck,  248  Mo.  468, 
154  SW  744:  MaysvlUe  v.  Truex,  286 
Mo.  619,  139  SW  390  (under  an  ex- 
press statutory  provision  declaratory 
of  the  rule  theretofore  existing). 
Porter  v.  Gaines,  151  Mo.  664,  6S  SW 
376.  See  also  WllllamB  v.  St.  Louis. 
120  Mo.  403,  26  SW  661.  ^^^'h 
Oh. — Marsh  v.  Stephenson,  7  Oh. 
St  264,  70  AmD  72;  Wolfe  v.  Scar- 
borough, 2  Oh.  St.  361;  Cincinnati, 
ti^'  X-  Tuttle,  18  Oh.  Clr.  Ct. 

680,  7  Oh.  Clr.  Deq.  63. 

Pa. — Parks  v.  Boynton,  98  Pa.  370, 
Tex.— Sellers  v.  Reed,  46  Tex.  377; 
Welder  v.  Carroll,  29  Tex.  317:  John- 
son  V.  Knlppa,  (Civ.  A.)  127  SW 
906;  Austin  v.  Eapuela  Land,  etc, 
Co.,  (Civ.  A.)  107  SW  1138;  Knlppa 
V.  Umlang,  (Civ.  A.)  27  SW  916: 
Ware  v.  McQulnn,  7  Tex.  Civ.  A,  107. 
26  SW  126.  Compare  Halaell  v.  Mo- 
Cutchen,  (Civ.  A.)  64  SW  72  (discuss- 
ing this  question).  ' 

Wash.— Booth  V.  Clark.  69  Wash. 
229,  231.  109  P  806,  AnnCaal912A 
1272  [quot  Cyc]. 

^-  Majwon.  78  Wis. 
27,  46  NW  1047,  28  AmSR  t^9;  West- 
phal  V.  Schults.  48  Wis,.  76,  4  NW 
136;  O'Brien  V.  McOrane,  27  Wis.  446: 
Jones  V.  Kimble,  19  Wis.  429. 

Compare  Jackson  v.  Cole,  16  Johns. 
(N.  Y.)  257  (where  the  rule  was  not 
applied  in  the  case  of  a  "military 
tract"). 

Contra  Barry  v.  Dearoslers,  14  B. 
C.  126,  128  (holding  that,  where 
posts  planted  at  the  time  of  the 
survey  of  a  city  lot  were  destroyed 
by  a  fire  which  swept  over  the  en- 
tire block  In  which  the  lot  was  In- 
cluded, a  surveyor  could  not  deter- 
mine the  location  of  the  lot  by 
apportioning  the  apparent  shortase 
among  all  the  lots  in  the  block;  and 
where  It  was  said:  "T  know  of  no 
principle  of  law  which  authorises  us 
to  say  arbitrarily  that  the  error  was 
one  extending  uniformly  along  the 
whole  frontage,  or,  In  other  words, 
to  say  that  as  matter  of  law  each 
lot  must  suffer  a  proportionate 
abatement.  In  the  absence  of  any 
such  arbitrary  rule — which  in  my 
opinion  the  Legislature  alone  can 
prescribe  and  no  such  legislation  19 
put  before  us — It  becomes  a  pure 
plene  of  guess-work  upon  whltin  no 
Judicial  pronouncement  can  be  prop- 
erly founded"). 

ral  AppUoatlons  of  mle. — (1) 
Where  lotB  were  markf^d  on  a  pl^ 
as  being  fifty  feet  wUe'and  th»b 

Digitized  by  VjOOSI^ 


296    [9  C.  J.] 


B0VNDABIE8 


[§  360 


and  between  remote  corners,  the  whole  lengi:h  of 
which  is  found  to  be  variant  from  the  length  called 
for,  it  is  not  to  be  presumed  that  the  variance  was 
caused  from  a  defective  survey  of  any  part,  but  it 
must  be  presumed,  in  the  absence  of  circumstances 
showing  the  contraiy,  that  it  arose  from  imperfect 
measurement  of  the  whole  line,  and  such  variance 
must  be  distributed  between  the  several  subdivisions 
of  the  line  in  proportion  to  their  respective  lengths.'^ 
This  results  from  ^the  well  established  rule  in  treat- 
ing plats,  that  there  is  more  probability  of  error  in 
measaring  a  long  line  than  a  short  one/^  Anv  other 
role,  it  is  said,  would  result  in  great  injustice.  But 
where,  in  subdividing  a  line  or  apace,  a  surveyor 
declares  the  dimensions  which  he  has  given  to  each 
of  the  subdivisiocs  except  the  last,  and  there  leaves 
an  irregular  space  without  designating  its  dimen- 
sions, he  will  be  presumed  to  have  thrown  the  re- 
mainder, much  or  little,  into  that  irregular  and  un- 
measured portion;'*  and  any  discrepancy  in  the 
apparent  but  undeclared  width  of  such  portion  does 
not  serve  to  contradict  the  declaration  of  the  orig- 
inal plat  as  to  the  width  of  the  other  lots.''   So  if 


the  original  tract  is  subdivided  by  distinct  and  sepa- 
rate surveys,  the  second  survey  is  subservient  to  the 
first  and  must  bear  any  subsequently  discovered  defi- 
ciency." And  where  a  tract  is  conveyed  in  parcels 
without  reference  to  any  plan  or  to  the  avowal  of  a 
purpose  to  divide  land  according  to  any  definite  pro- 
portion, any  excess  or  deficiency  will  go  to,  or  be 
borne  by,  the  last  grantee.''  It  has  been  held  that, 
where  the  monuments  and  boundaries  of  the  original 
government  survey  of  a  township  were  not  so  com- 
pletely lost  that  they  could  not  be  retraced  and  relo- 
cated, the  shortage  in  the  township  should  not  be 
apportioned  equally  to  each  of  the  six  sections  along 
the  line;  and  "to  be  lost,"  when  applied  to  section 
or  township  comers,  means  more  than  that  they 
have  been  merely  obliterated,  tampered  with,  or 
changed;  they  must  be  so  completely  lost  that  they 
cannot  be  replaced  by  reference  to  any  existing  data 
or  other  sources  of  information;'"  and  it  has  been 
further  held  that  two  lot  owners  in  the  center  of  a 
block  which  contains  a  surplus  are  bound  by  the  de- 
scriptions in  their  deed,  and  are  not  entitled  in  an 
action  between  them  alone  to  have  their  comer 


waa  nothing  on  the  face  of  the  of- 
ficial plat  Indicating  that  any  de- 
ficiency or  excess  should  be  taken 
from/  or  added  to,  any  particular  lot, 
on  discovering  an  exc&^s  of  several 
feet  in  the  length  of  the  block,  no 
part  of  such  excess  would  fall  out- 
side of  any  particular  lot  and  belong 
to  the  grantor  or  those  claiming 
under  him,  but  should  be  appor- 
tioned among  the  lots.  Booth  v. 
Clark,  69  Wash.  22»,  231,  10»  P  805. 
AnnCa8l912A  1372  and  note  (quot 
Cyc3.  (2)  Where  the  plat  with  ref- 
erence to  which  defendant  purchased 
a  lot  showed  that  It  cornered  on  C 
and  H  streets,  extending  thirty-three 
feet  on  H  street,  and  the  distance 
between  C  street  and  the  street  par- 
allel with  it  was  shown  as  four 
hundred  feet,  but  the  square  now 
measures  four  hundred  and  thirty- 
three  and  one  third  feet  Instead  of 
four  hundred  feet,  and  where  plain- 
tiff afterward  purchased  the  re- 
mainder of  the  unsold  lots  In  the 
block.  It  was  held  that  any  mlatake 
by  which  the  block  was  laid  out 
wider  than  It  was  platted  cannot  be 
corrected  after  sixtv  years  at  the 
suit  of  plaintiff,  claiming  the  addi- 
tional width  at  the  comer  of  C  and 
H  streets,  any  surplus  being  divided 
between  the  owners  of  the  lots  as 
located  on  the  plat.  Coppin  v.  Man- 
son,  144  Ky.  634,  1S«  SW  660.  (3) 
Where  a  block  in  a  street  In  a  cer- 
tain city  contained  less  land  than 
called  for  by  the  plat,  the  street 
cannot.  In  view  of  the  rule  pre- 
scribed by  Rev.  St.  [1909]  I  11,320 
providing  that,  if  a  section  of  land 
contains  a  less  number  of  acres  than 
the  government  survey  Indicates, 
then  each  subdivision  must  stand 
Its  proportionate  share  of  the  short- 
age, be  widened  by  arbitrarily  tak- 
ing the  required  amount  of  land 
from  the  abutting  owners.  Maya- 
viUe  V.  Truex.  235  Mo.  619,  139  SW 
890. 

[b]  Wliere  tbere  Is  a  shortage 
in  the  actual  land  platted  Into  lots 
and  blocks  with  Intervening  streets, 

each  block  should.  If  possible,  be 
treated  as  distinct,  and  the  shortage 
therein  should  be  distributed  among 
the  lot  owners,  except  so  far  as  pos- 
session has  fixed  the  limits.  Ander- 
son V.  Wirth,  131  Mich.  183,  91  NW 
157.  See  also  Qulnnln  v.  Relmera,  46 
Mich.  605.  10  NW  85. 

Tc]  Proportlonata  measorement 
defined. — Proportionate  measurement 
is  defined  in  the  language  of  the 
statute  (Restoration  of  Lost  or  Ob- 
literated Corners  and  Subdivisions  of 
Sections,  Revision  of  June  1,  1909, 
General  Land  Office  pp  22,  23)  as  a 
"measurement  having  the  same  ratio 


to  that  recorded  In  the  original  field 
notes  as  the  length  of  the  chain  used 
in  the  new  measurement  has  to  the 
length  of  the  ohaln  used  In  the  orig- 
inal survey,  assuming  that  the 
original  measurement  was  correctly 
made."  Caylor  v.  I^uzadder,  137  Ind. 
319,  323.  36  NB  909.  46  AmSR  183 
[quot  Christ  v.  Pent,  16  Okl.  375, 
380,  84  P  1074]. 

71.  Newcomb  v.  Lewis,  31  Iowa 
488;  Moreland  v.  Page.  2  Iowa  139; 
Miller  v.  Topeka  Land  Co.,  44  Kan. 
354,  24  P  420;  Brooks  v.  Stanley.  66 
Nebr.  826,  92  NW  1013;  O'Brien  v. 
McGrane,  27  Wis.  446. 

7X  Pereles  v.  Gross,  126  Wis. 
122,  129,  105  NW  217,  110  AmSR  901 
(where  It  was  further  said:  "Besides 
this,  the  attempted  picture  of  a  tract 
of  land  by  way  of  a  small  plat  has 
but  little  significance  against  the 
stated  angles,  courses,  and  distances 
which  the  surveyor  declares  to  have 
controlled  his  survey  of  the 
ground"). 

73.  Francois  v.  Maloney,  66  III. 
399 

74.  Toudouze  v.  Keller,  (Tex,  Civ, 
A.)  118  SW  185;  Pereles  v.  Gross, 
126  Wis.  122,  106  NW  217,  110  AmSR 
901;  Pereles  v.  Magoon.  78  Wis.  27, 
46  NW  1047.  23  AmSR  389.  Compare 
Qulnnln  v.  Relmers,  46  Mich.  605,  10 
NW  35  (where  It  was  held,  one  Judge 
dissenting,  that  the  rule  stated  In 
the  preceding  itaragraph  of  text  will 
be  applied  notwithstanding  the  ex- 
planations on  the  plat  state  that  all 
lots  are  of  full  else  except  those 
made  fractional  by  a  named  street, 
it  appearing  that  according  to  the 

flat  each  street  made  certain  lots 
pactional,  and  such  last  mentioned 
lots  evidently  being  all  the  explana- 
tions Intended  to  except). 

[a]  Two  irregular  lots. — ^Where 
a  tract  of  land  la  plotted  on  a  map 
as  containing  fifty  lots,  forty-eight 
of  which  appear  as  regular  lots  with 
a  width  of  twenty-flve  feet,  and  two 
of  which  are  the  divided  remnant  of 
what  remained  of  the  entire  tract 
after  plotting  the  regular  lots,  and 
it  happens  that  the  tract  Is  too  small 
to  leave  two  lots  as  wide  as  they 
appear  on  the  map  after  giving  the 
regular  lota  their  full  width.  It  was 
held  that  the  holders  of  a  title  to  the 
regular  lots  as  they  are  plotted  on 
the  map  are  entitled  to  the  full 
twenty-flve  feet,  and  that  the  width 
of  the  Irregular  lots  must  be  dimin- 
ished. Baldwin  V.  Shannon,  43  N.  J. 
L.  596. 

[b]  Where  plat  Indleatea  slie  of 
»U  tracts  Inolndlng  Irregnlar  tract.^ — 
Wbere  a  definite  tract  Is  platted  and 
subdivided  Into  lots  of  regular  and 
specified  dimensions,  leaving  at  the 


end  a  remnant  or  Irregular  tract  not 
Butficlent  to  form  a  lot  of  the  char- 
acter of  those  laid  out,  and  the  pla-t 
Indicates  the  else  of  all  lots.  In- 
cluding the  irregular  tract,  and  it 
subsequently  appears  that  there  la 
a  deficiency  of  land  to  accord  each 
of  the  regular  lots  the  dimensions 
indicated  by  the  plat.  If  the  Irregular 
tract  retains  the  area  given  to  it. 
thus  disclosing  a  clear  mistake  on 
the  part  of  the  person  platting  the 
land,  the  deficiency  must  fall  on  the 
Irregular  tract,  and  not  on  the  reg- 
ular lots;  and  the  same  rule  applies 
in  the  case  of  an  excess  of  land.  "In  a 
situation  like  that  the  owner  of  the 
plat  must  be  deemed  to  have  intended 
to  constitute  the  Irregular  remnant  a 
lot  by  itself,  regardless  of  Its  dimen- 
sions, and  a  purchaser  thereof  takes 
the  whole  remnant,  whether  of 
greater  or  less  area  than  that  indi- 
cated by  the  plat.  It  cannot  be  en- 
larged at  the  expense  of  the  owners 
of  other  lots,  nor,  if  of  greater  area 
than  shown  by  the  plat,  diminished 
In  their  favor."  Barrett  v.  Perkins. 
113  Minn.  480,  485,  130  KW  67. 

75.  Pereles  v.  Gross,  126  Wis.  122. 
106  NW  217.  110  AmSR  901. 

76.  Adams  v.  Wilson,  137  Ala.  622. 
634,  34  S  831  [quot  Cycj;  Robeson  v. 
Howell,  23  La.  Ann.  601;  Brown  v. 
Potter,  44  N.  C.  461.  But  see  Sugar 
Valley  Lumbering  Co.  v.  Barber,  87 
Pa.  313  (where  the  rule  was  not  ap- 
plied). 

[a]  Wliere  two  grants  of  land 
lap  on  each  other  so  that  both  cover 
In  part  the  same  land,  the  possession 
of  the  lappage  is,  in  law,  to  him 
who  has  the  better  title,  unless  there 
is  by  the  party  claiming  under  the 
other  an  actual  possession,  or  pos- 
sesslo  pedis,  thereon.  Brown  v.  Pot- 
ter, 44  ^.  C.  461. 

[b]  MmaltMMoas  ooaTSTMces  «t 
tracts  one  of  wUA  Is  baMA  on  prtw 
somy.— Where  tracts  of  land  con- 
veyed separately  and  simultaneously 
to  plaintiff  and  defendant  by  a  com- 
mon grantor  overlapped  In  descrip- 
tion, but  defendant's  grant  was  based 
on  a  prior  survey,  plaintiff's  grant 
was  subservient.  Adams  v.  Wnaon, 
137  Ala.  632.  34  S  831. 

77.  Bloch  V.  Pfaff,  101  Mass.  535. 
7B.    Mason   v.  Braurht,   33  S.  D. 

559,  146  NW  687;  Thordarson  v. 
Akin,  21  Man.  157  (holding  that  it 
Is  only  when  It  Is  shown  that,  after 
careful  and  exhaustive  search,  none 
of  the  orlplnal  posts  or  monuments 
of  the  subdivision  survey  nor  any 
vestiges  of  them  can  be  found  that 
the  court  wilt  resort  to  the  ex- 
pedient of  an  equal  proportional  dis- 
tribution of  the  excess  among  the 
several  lota). 


For  later  cases,  OM^lopmantB  and  diaiwea  in  the  law  see  cumulative  Annotations,  tU^^p^^^^^ipiber. 
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ahifted  so  as  to  apportion  their  shue  of  the 
surplus.™ 

[(  361]   B.  Of  Oofmunent  Sections.  In  the 

ease  of  goTemment  sections  interior  lines  in  the  ez- 
trane  northern  or  western  tiers  of  quarter  sections 
containing  either  more  or  less  than  the  regular  quan- 
tity are  to  be  twenty  chains  wide,  and  the  excess  or 
deficiency  of  measurement  is  always  to  be  thrown 
OD  the  exterior  lots;  elsewhere  the  assumed  subdivi- 
flional  comet  will  always  be  a  point  equidistant  from 


the  established  comers."  This  rule,  however,  has 
no  application  when  the  original  surveys  are  found 
to  be  erroneous,  in  which  case  the  excess  or  defi- 
ciency is  to  be  apportioned  to  each  subdivision  with- 
in the  boundaries  where  the  comers  are  lost.^^  So 
the  mle  has  been  held  not  to  apply  to  half  quarter 
or  quarter  quarter  sections. A  survey  which  vio- 
lates the  act  of  congress  in  apportioning  a  snrplus  is 
iUegal." 


V.  BEHOVING  LAin>HABK 


[i  362]  A.  OivU  LiabiUty.  Where  lines  and 
trees  are  destroyed  by  one  of  the  adjoinii^  proprie- 
tors,  tresEpass  lies  by  the  other,  whether  his  interest 
is  several  or  as  tenant  in  common."  And  it  has 
been  held  that  an  action  lies  in  equity  to  enjoin  the 
destruction  of  trees  by  one  of  the  parties  to  a  bound- 
ary dispute.'^  So  in  some  jurisdictions  the  statutes 
impose  liability  for  a  penalty  for  the  removal  of 
landmarks  which  is  necoverable  by  civil  action."*  In 
ao  action  of  this  character  plaintiff  must  establish 
his  cause  of  action  by  a  preponderance  of  the  evi- 
dence.*^ The  only  question  for  determination  is 
whether  defendant  removed  a  landmark  to  plaintiff's 

v.  Hickman,   (Ky.)  179 


injury,  and  the  matter  of  boundary  cannot  be  deter- 
mined." 

[i  363]  B.  Criminal  Liability.  At  common  law 
there  was  no  criminal  liability  for  removing  a  land- 
mark f  but  statutes  have  been  very  generally  passed 
making  it  a  criminal  offense  to  remove  or  to  oblit- 
erate landmarks  set  up  by  public  authority,  or  other 
boundaries  that  have  acquired  a  known  character 
and  reputation  as  such  and  the  fact  that  the  land- 
mark has  not  been  accurately  placed  by  the  officer 
makii^  the  survey  does  not  constitute  a  justification 
for  removing  it.*  The  purpose  of  these  statutes  is 
to  preserve  landmarks  as  such  when  erected  or  used 


19.  Elajn 

sw  n. 

so.  Ark. — Tolaon  v.  Southwestern 
Itnpr.  Assoc.,  97  Ark.  193,  196,  133 
SW  603  [quot  Cyc]. 

Ind. — Grover  v.  Paddock,  84  Ind. 
244;  Keeslln?  v.  Trultt,  30  Ind.  306. 

Iowa. — Hootman  v,  Hootman,  133 
Iowa  632,  111  NW  60;  Gerke  v. 
Lncaa,  92  Iowa  79,  60  NW  538. 

Mo. — Dolphin  V,  Klann,  24  6  Mo. 
477,  151.  SW  9S6;  Vaughn  v.  Talte, 
64  Ho.  491;  Knight  v.  Elliott,  57  Mo. 
)17. 

Okl.— Christ  V.  P«nt.  1«  Okl.  876, 
)80.  84  P  1074  [QOOt  Cycj. 

Wis. — Westphal  T.  Schults,  48  Wla. 
75.  4  NW  1J«. 

See  also  Manual  of  Surveying  In- 
Btructlon  p  26. 

81.  Arlr. — Galbralth  v.  Parker, 
153  P  283,  285  [cit  CyoL 

Ark. — Tolson  v.  Southwestern 
Impr.  Assoc.,  97  Ark.  193,  196,  133 
SW  603  Jquot  CycJ. 

Ind. — Cfaylor  v.  Lusadder,  137  Ind. 
319;  Bailer  v.  CbambUn.  20  Ind.  33. 

Iowa. — Horeland  v.  Page,  2  Iowa 
119. 

Hiss. — James  v.  Drew,  68  Mlsa. 
S18.  9  S  293,  84  AmSR  887. 

OkL— Christ  V.  Pent.  16  Okl.  878, 
S80.  84  P  1074  [qnot  Cyc]. 

Wis.— Jones  v.  Klmhle,  19  Wis. 
429. 

See  also  Dorr's  Surveyors'  Guide 
pp  8,  12,  21,  23;  Hodgman  Land  Sur- 
veyp  282  S  8. 

"There  seems  to  be  a  well  recog- 
nized distinction  between  this  rule 
u  applied  to  original  surveys, 
vhether  In  the  making  of  such  sur- 
y«7S  or  In  allotting  the  deficiency 
or  overplus  when  the  correctness  of 
Hurh  surveys  Is  not  questioned,  and' 
that  where  such  original  surveys 
are  found  to  have  been  erroneous 
or  the. original  corners  and  lines  are 
*holly  lost."  Caylor  v.  Luzadder. 
137  Ind.  319,  322,  36  NE  909,  45 
AmSR  183. 

la]  Applloatlons  of  rule, — ^The  of- 
ficial plat  of  the  government  showed 
that  the  boundary  line  between  lota 
11  and  18  was  sixty  chains  north 
of  the  south  boundary  line  of  the 
aection  and  parallel  with  It,  and  also 
that  the  western  boundary  line  of 
the  section  from  south  to  north  was 
one  hundred  and  thirty  chains.  But 
by  actual  measurement  this  line, 
which  was  the  west  line  of  both  lots, 
lot  11  adjoining  lot  18  on  the  north, 
was  one  hundred  and  thirty-three 
chains  and  sixty-two  links,  and  the 
evidence  showed  that  the  original 
sur\'ey  was  defectively  made,  and 
that  the  8.  W.  comer  of  the  section 


was  established  three  chains  and 
sixty-two  links  too  far  south,  mak- 
ing a  difference  of  that  amount  In 
the  length  of  the  west  line  of  the 
section  as  shown  by  the  official  plat 
and  by  the  actual  measurement.  It 
was  held  that  lot  11  was  entitled  to 
its  proportionate  part  Of  this  excess 
under  the  rule  of  the  general  land 
office  requiring  quarter  quarter  cor- 
ners to  be  established  midway  be- 
tween section  corners  and  quarter 
comers,  and  between  quarter  cor- 
ners and  the  center  of  the  section, 
except  on  the  last  half  mile  of  the 
lines  closing  on  the  north  or  west 
boundaries  of  a  township,  where 
they  should  be  placed  at  twenty 
chains  proportionate  measurement 
to  the  north  or  west  of  the  quarter 
section  comer,  and  defining  "pro- 
portionate measurement."  Tolson  v. 
Southwestern  Impr.  Ajmoc.,  97  Ark. 
193,  138  SW  608. 

8fl.  Hootman  v.  Hootman,  133 
Iowa  632,  636.  Ill  NW  60  (where  it 
was  said:  "The  comers  of  these  are 
not  designated  by  the  government 
survey,  and,  under  the  acts  of  Con- 

Sress  approved  February  11,  1805, 
pril  24,  1820,  and  April  6,  1832,  di- 
recting that  'intermediate  corners 
shall,  at  the -same  time  be  mar^Fed 
on  each  side  of  said  dividing  lines, 
as  nearly  as  possible  equl-dlstant 
from  the  corners  of  the  half  section 
on  the  same  line,'  In  force  at  the 
time  of  this  survey  by  the  govern- 
ment, the  boundary  is  necessarily  a 
line  drawn  either  north  and  south  or 
east  and  west  between  the  corners 
so  marked.  Sections  2396  and  2897, 
Rev.  St.  U.  S.  ru.  S.  Comp.  St.  1901, 
page  1478]"). 

83.  l>olphin  V.  Klann,  246  Mo.  477, 
151  S"Vv  956. 

84.  Dubois  V.  Beaver,  25  N.  T. 
123,  82  AmD  326  [all  84  Barb.  647]. 
To  same  effect  State  v.  Burroughs, 
7  N.  J.  L.  426. 

85.  Fallers  v.  Hummel,  109  Iowa 
745,  161  NW  1081. 

66.    See  statutory  provisions. 

87.  -  Collins  V.  Brlttlngham.  (Del.) 
90  A  420. 

88.  Collins  V.  Brittlngham.  (Del.) 
90  A  420.  ■ 

89.  Robinson  v.  State,  7  Ala.  A. 
172,  62  S  308:  State  v.  Burroughs.  7 
N.  J.  L.  426^  Young  v.  Miller.  3  Hill 
(N.  5f.>  21. 

90.  Ind. — Stratton  v.  State.  4S 
Ind.  468. 

Ky, — Com.  v.  Walters,  6  Dana  290. 
Md. — Ruth  V.  SUte,  20  Md.  436. 
Mo. — State  V,  Ferguson,  82  Mo.  A, 
683. 

Mont. — Terr.  v.  Ashby,  8  Mont.  89. 


N.  J.— SUte  T.  Malloy,  84  N.  J.  L. 
410. 

N.  C— State  v.  Blggera,  108  N.  C. 
760,  12  SE  1024;  State  v.  Wayne 
County.  97  N.  C.  888.  1  SE  641. 

Va. — Ratcllffe  v.  Com.,  6  Gratt. 
(42  Va.i  657. 

[a]  ITeosssl'tT  of  wrongfnl  and 
nnlawfnl  purpose. — Mo.  Rev.  St. 
(1899)    S   8697  provides  that  every 

f)erson  who  shall  willfully  or  ma- 
iclously  remove  any  monument  of 
stone  created  for  the  purpose  of 
designating  the  corner  or  boundary 
of  any  tract  of  land  with  intent  to 
destroy  the  boundary  shall  be  guilty 
of  a  misdemeanor,  under  this  stat- 
ute it  has  been  held  that  evidence 
that  defendant  intentionally  removed 
a  comer  stone  was  not  sufficient  to 
support  a  conviction,  since  the  act 
must  have  been  shown  wrongful! 
and  committed  for  an  unlawful  pur- 
pose. State  v.  Ferguson.  82  Mo.  A.  688. 

[bl  Private  bonndaztas. — The 
Maryland,  act  of  1722  c  8  which  pro- 
hibits the  destruction  of  boundaries 
does  not  apply  to  boundaries 
mn  out  or  marked  by  private  indi- 
viduals on  their  own  responsibility. 
The  provisions  of  the  act  are  limited 
in  their  application  to  boundaries 
established  by  some  legally  author- 
ized person,  surveyor,  officer,  or 
agent  of  the  state  or  county,  on  sur- 
veys made  by  public  authority,  or 
boundaries  substituted  for  them  In 
the  manner  prescribed  by  law.  or  to 
boundaries  which  have  acquired  a 
known  character  or  reputation.  Rtith 
V.  State,  20  Md.  36. 

[c1  Parttonlar  statutes  oonstraed. 
— (1)  The'  removal  by  an  owner  of 
land  of  a  post  erected  and  used  to 
designate  a  boundary  line  between 
him  and  the  adjacent  owner  after  the 
county  surveyor  had  located  the 
boundary  line  elsewhere  Is  within 
Code  (1907)  §  6393  punishing  any 
person  willfully  removing  any 
monument  designating  a  corner  or 
other  point  of  a  t)oundary  line, 
although  the  county  surveyor  ad- 
vised the  removal.  Robinson  v. 
State,  7  Ala.  A.  172,  62  S  303.  (2) 
And  the  offense  is  complete  where 
the  removal  of  a  landmark  was  in- 
tentionally done  without  lawful 
excuse  or  necessity  without  regard 
to  motive.  Robinson  v.  State,  supra. 
(3)  So  It  has  been  held  that  the 
statute  makes  the  offense  punishable 
without  reference  to  the  ownership 
of  the  land  (Robinson  v.  State, 
supra),  (4)  and  that  it  is  Immaterial 
whether  the  landmark  was  correctly 
placed  (Robinson  v.  State,  supra). 

91.  Merkle  v.  Otteusmeyer,  SO  Mo. 
49, 
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in  good  faith  to  designate  a  boundary.^  A  land- 
mark within  the  meaning  of  these  statutes  is  a  mark 
to  designate  the  boundary  of  land  so  that  it  may  be 
known  and  preserved.*'   An  indictment^  for  remov- 


ing or  destroying  a  landmark  must  distinctly  charge 
the  elements  of  the  offense  prohibited  by  the  statute 
and  that  the  acta  ware  done  with  the  intent  thndn 
mentioned." 


BOXnn>  BATTiTFr.'  An  officer  who  arrests 
idebtors.' 

BOUZn>ED  TREE.'  A  tree  used  as  a  bound  of 
lands,  particularly  as  a  point  or  mark  from  whidi 
the  bounda^  lines  are  drawn.* 

BOinn)EBS.°  Visible  marks  or  objects  at  the 
ends  of  the  lines  drawn  in  surveys  of  land  showing 
the  courses  and  distances.^ 


BOUNDINa.'  Fronting  on;"  abutting.* 
BOXTNDS."  The  legal,  imaginary  line  by  which 
different  parcels  of  laud  are  divided  the  external 
or  limiting  line,  either  real  or  imaginary,  of  any 
object  or  space;''  an  external  or  limiting  line;" 
that  which  limits  or  cireumseribes;**  limit;"  eon- 
fine;"  extent;^'  boundary." 


as.  Roblnaon  v.  SUte,  7  Ala.  A. 
178,  62  S  SOS. 

03.  Colltns  V.  BrltUnvham,  (Del.) 
SO  A  420. 

tal  Wliat  ooutltntM  laaOmarlt 
llln>mt«d^(l)  A  wooden  stake 
driven  by  a  surveyor  to  show  a 
boundary  line  Is  a  landmark,  wltliln 
Revlsal  (1905)  |  3674  making  the 
removal  of  any  landmark  a  misde- 
meanor. State  V.  Jenkins,  164  N.  C. 
S27,  80  SQ  231.  <2)  The  words 
"stone,  stake  or  other  land  or  line 
mark,''   as   used   In    Shannon  Code 

S6S03,  providing  that  whoever  shall 
estroy  the  comer  tree,  stone,  stake, 
or  other  land  or  line  mark  of  an- 
other's land  shall  be  Imprisoned,  etc., 
refer  only  to  objects  deslrnatingr  cor^ 
ners  and  Indicating  the  termtnal 
polnta  of  lines,  since  by  the  doctrine 
of  "eJuBdem  generis,"  which  is  the 
rule  of  Interpretation,  where  in  a 
JItatute  general  words  follow  special 
words  which  limit  the  scope  of  such 
atatute,  these  general  words  must  be 
•construed  as  applying  to  things  of 
the  same  hind  or  class  as  thow  In- 
4llcated  by  the  preceding  special 
words.  State  v.  wheeler,  127  Tenn. 
■S.  162  BW  10S7.  <3)  A  wall  built 
by  the  owners  of  adjoining  lands  on 
their  division  line  merely  as  a  fence 
between  their  lands,  under  an  as- 
algnment  by  fence  viewers,  and 
which  has  never  been  mentioned  as 
a  monument  In  any  deed.  Is  not 
within  Rev.  U  c  208  S  78  prohibiting 
the  willful  and  intentional  destruc- 
tion of  a  monument  without  right. 
Kopes  V.  Flint,  182  Mass.  473,  65 
NB  812.  (4)  A  stake  and  stones 
eet  up  by  a  committee  appointed  by 
the  probate  court  to  make  partition 
of  land  between  tenants  In  common 
•do  not  constitute  a  boundary  of 
lands,  within  the  proviso  of  Gen.  St. 
o  260  B  1,  until  the  report  of  the 
committee  is  accepted  and  Judgment 
rendered  thereon,  and  the  removal 
thereof  Is  not  punishabls  crimi- 
nally. State  V.  Beckman,  EB  N.  H. 
499. 

M.    [a]    rom^of  ladlAtnant  for 

removing  landmark.  State  v.  Malloy, 
14  N.  J.  L.  410. 

9S.  State  v.  Malloy,  84  N.  J.  L. 
410:  State  v.  Bryant,  111  N.  C.  693, 
16  SB  326;  Woolsey  v.  SUte,  14  Tex. 
A.  67. 

(a]   ATwmn*  of  lBt*nt^(l)  An 


indictment  under  a  statute  making  it 
a  misdemeanor  to  "wilfully  destroy, 
deface,  alter  or  change  any  estab- 
lished line,  comer,"  etc.,  of  a  survey, 
which  omits  the  use  of  the  word  "wil- 
fully," is  fatally  defective,  and  the 
defect  is  not  supplied  by  the  averment. 
In  general  tarms.  that  the  acts  were 
"contrary  to  the  form  of  the  statute," 
etc.  Woolsey  v.  State,  14  Tex.  A.  67. 
(2)  Under  a  statute  maklnv  it  an 
offense  for  anyone  fraudulently  and 
willfully  to  remove  or  destroy  a  cor- 
ner tree  or  comer  stone  of  a  bound- 
ary or  survey,  and  willfully  and 
knowingly  to  destroy  a  comer  tree, 
an  Indictment  charging  that  defend- 
ant did  "unlawfully,  fraudulently, 
and  willfully  cut  down  and  destroy 
a  comer  tree  to  a  survey  and  tract  of 
land"  belonging  to  a  certain  person 
sufllclently  charges  an  offense  under 
S  1228.  Com.  v.  Gregory,  121  Ky. 
468,  8»  8W  477,  28  Kylj  407. 

[b]  Ooajsaanve  atatenuiit^Al- 
thougli  the  statute  makes  the  offense 
to  conalat  In  altering,  defacing,  or 
removing  a  landmark,  an  Indictment 
thereundiBr  may  properly  charge  the 
oflsnse  in  the  conjunctive.  State  v. 
Bryant,  111  X.  C.  698,  16  SB  326. 

fo]  VaUure  to  negative  ezeeptlon. 
—An  indictment  under  N.  C.  Code 
E  1063.  which  alleges  that  defendant 
"wilfully  and  unlawfully  did  alter, 
deface  and  remove  a  certain  land- 
mark, to-wlt,  a  corner  tree,"  is  not 
defective  for  failing  to  negative  the 
proviso  contained  In  such  section 
which  excepts  from  Its  operation 
creeks  or  other  small  streams  which 
the  Interests  of  agriculture  might 
require  to  be  altered  or  turned  from 
their  channels,  as  It  goes  without 
saying  that  a  corner  tree  Is  neither  a 
creek  nor  a  small  stream.  State  v. 
Bryant,  111  N.  C.  698.  16  SE  326. 

[d]  Immaterial  vaidaaoe. — Where, 
on-  a  trial  for  removing  a  boundary 
tine  mark,  the  evidence  showed  that 
the  post  removed  waa  used  to  desig- 
nate a  corner  of  a  tract,  the  fact 
that  the  afSdavlt  alleged  that 
the  post  was  erected  to  designate 
the  corner,  while  Code  (1907) 
j  6393  punishes  the  removal  of  any 

§ost  erected  or  used  to  designate  any 
oundary  landmark,  was  immaterial. 
Roblnaon  v.  State,  7  Ala.  A.  172,  62  S 
803. 

1.  See  also  Bumbaillff  [6  Cyc  168]. 
a.    Wharton  L.  Lex. 


[a]    StuxUPB  oSoera  an  so  sailed 

from  their  being  usually  bound  to 
the  Bherlir  In  an  obligation  with 
sureties  for  the  due  execution  of 
their  office.  1  Blackatone  Comm. 
34S.  146. 

8.   See  generally  Boundarlea  anU 

p  146.  . 
4.   Burrill  t.  ». 

B.   See  gvnerallr  BonndarlM  ante 

p  146. 

6.  Burrill  li.  D. 

7.  See  alao  Bound  ante  it  144; 
Boundaries  ante  p  145;  Bounds  post 
this  page. 

8.  Cincinnati  v.  Batache,  E2  Oh. 
SL  824,  40  NE  21.  27  I.RA  6SB. 

9.  CincinnaU  v.  Batsohe.  62  Ob. 
St  S24.  40  NB  21,  27  LRA  6S<. 

[a]   Matutorr  — "Bound- 

ing," as  itaad  in  Rev.  St.  g  2264,  pro- 
viding tiiat  where  an  Improvement  la 
made  on  an  existing  street,  alley,  or 
other  public  highway,  the  costs  and 
expenses  shall  be  assessed  on  the 
abutting  lota  and  lands  in  the  cor- 
poration by  the  front  foot  of  the 
property  boundiiw  and  abutting  on 
the  Improvement.  !■  synonymous 
with  "abutting,"  the  word  '^ront" 
Indicating  the  extent  to  which  the 
lot  Is  bounded  by  the  hl|rtiway  for 
the  Improvement  of  which  the  assess- 
ment Is  made.  Toledo  v.  Shelll,  SS 
Oh.  St.  447,  460,  42  NE  32S,  30  LRA 
698  <per  Shauck.  J.,  dissenting). 

10.  See  also  Bound  ante  p  144: 
Boundaries  ante  p  14S;  Bounding 
ante  this  page. 

11.  Walton  V.  Tlfft,  14  Barbi 
(N.  Y.)  216,  221. 

la.  Webster  D.  [Quot  Stone  v. 
Waukegan,  206  Fed.  496,  498,  18S 
CCA  B63]. 

13.  Century  D.  [ouot  Stone  v. 
Waukegan,  206  Fed.  496,  498,  18S 
CCA  663]. 

14..  Century  D.  [quot  Stone  v. 
Waukegan,  206  Fed.  495,  498,  121 
CCA  Bell. 

18.  Webster  D.  [quot  Stone  v. 
Waukegan,  206  Fed.  496,  498,  123 
CCA  663]. 

16.  Webster  D.  [ouot  Stone  v. 
Waukegan,  206  Fed.  495,  498,  121 
CCA  6fil. 

17.  Webster  D.  [quot  Stone  v. 
Waukegan,  206  Fed.  496,  498,  123 
CCA  B63J. 

18.  Webster  D.  [quot  Stone  v. 
Waukegan,  206  Fed.  496,  498.  Ill 
CCA  663]. 
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OMHH  Bl 

ApproprlatioDB  tor  payment  of  bounties  see  StatM  [S6 
Cyc  894]. 

Bounty  lands  Bee  Sosatr  Uada  [6  Cyc  S94]. 
Bounty  land  varrant: 

Generally  see  FbUIo  bnda  E32  Cyc  86S]. 

Sole  of  see  PnUlo  sands  [32  Cyc  1069]. 
Donations  of  public  lands  see  Punlfl  EdUids  [32  Cyc 

862  et  seq]. 

Exemption  of  bounties  from  taxation  see  Taxation  [37 

Cyc  909]. 

Forgery  of  bounty  certlBcate  see  Torffevy   [19  Cyc 
1386]. 

Municipal  aid  to  corporations  see  Ximlotoal  Ooxpoca- 
tloas  [28  Cyc  IBsS]. 

I.  DEFINITION 
1]  "Bounty"  is  defined  to  be  an  unusual 
or  additional  benefit  conferred  on,  or  a  compensa- 
tion paid  to,  a  class  of  persons;^  money  paid  or  a 
premium  offered  to  encourage  or  promote  an  object, 
or  to  procure  a  particular  act  or  thing  to  be  done;^ 
a  sum  of  money  or  other  things  given,  generally  by 
the  government,  to  ceriain  persons  for  some  service 
they  have  done,  or  are  about  to  do,  the  public* 


Pensions  see  PsBslonB  [30  Cyc  1366]. 
Prize  money  see  War  [40  Cyc  380]. 

Recovery  back  of  bounty  paid  under  unconstitutional 

law  see  Paymsnt  [30  Cyc  1316]. 
Reward  offered  for  performance  of  single  and  special 

services  see  »swarj»  [84  Cyc  17281. 
Subsidy  for  carrying  malls  see  Peat  OSes  [SI  Cyc  993]. 
Taxation: 

Of  bounty  see  Taxatloa  [87  Cyc  909]. 
To  provide  for  payment  of  bounty  see  SaxstfoB 


137  Cyo  7283. 
Vested  rlgrht  In  bounty  see  OonsftttatlOBat  Xmiw  [S 


904]. 


Cyo 


AND  NATURE 

As  used  in  statutes  relative  to  the  enlistment  of 

soldiers,  bounty  means  a  payment  made  to  procure 
or  to  induce  soldiers  to  enlist.'  It  is  distinguished 
in  some  cases  from  a  gratuity  for  services  already 
rendered,^  while  in  others,  it  is  said  that  bounty 
need  not  be  promised  before  the  performance  of 
the  service,  but  that  it  may  come  after  as  a  gratu- 
ity for  services  already  pwformed.' 


n.  FOB  ENLISTMENT  IN  ABH7 


[$  2]  A.  In  OeneraL  During  the  Civil  War, 
acts  were  passed  by  congress^  and  by  several  of  the 
loyal  states*  authorizing  the  payment  of  bounties 
to  induce  persons  to  enlist  in  the  army  and  thus  to 
obviate  the  necessity  of  a  draft.    The  state  statutes 


generally  delegated  to  towns,  counties,  or  other 
municipal  or  quasi  municipal  corjwrations  the  right 
to  levy  taxes  for  the  payment  of  such  bounties.^ 
The  right  of  a  soldier  to  a  bounty  in  a  particular 
case,  as  well  as  the  duties  of  the  officers  or  agents 


1,  Black  L.  D.  260;  Bouvier  L.  D. 
148  [quot  Downs  v.  U.  S.,  187  U.  S. 
49S,  801.  28  set  222.  47  L.  ed.  275 
(arf  lis  Fed.  144,  51  CCA  100):  Klr- 
eher  v.  Murray,  54  Fed.  617.  624 
(aff  60  Fed.  4S,  8  CCA  448)1.  ^And 
compare  Elchelberser  v,  Slfford,  27 
Md.  820.  Infra  note  6. 

[a]  Grant  dlst1llgnlSliefl^"The 
word  'grant'  is  more  comprehensive 
In  meaning  than  the  word  'bounty. 
It  implies  the  conferring  by  the 
sovereign   power  of  some  valuable 

firivliege.  franchise,  or  other  right  ot 
Ike  character,  upon  a  corporation, 
person,  or  class  of  persons."  pownja 
V.  U.  fe.,  118  Fed.  144.  147,  51  CCA 
100  [aff_^187  U.  S.  496.  23  SCt  222,  47 

^'[b]'  Bsward  dUtbumlsbsd^d)  A 

reward  is  not  the  same  thing  as  a 
bounty,  but  the  term  "reward  Is 
usually  applied  to  a  sum  paid  to 
some  person  or  persons  for  the  per- 
formance of  some  BpeGlflc  act.  Kir- 
cher  V.  Murray,  54  Fed.  617  [aff  60 
Fed.  48,  8  CCA  448].  (2)  "The  terms 
'bounty'  and  "reward"  are  nearly 
allied  In  meaning,  the  distinction  be- 
?ng  the  former  Is  said  to  be  the  ap- 
propriate term  where  the  services 
or  action  of  many  persons  are  de- 
sired, and  each  who  acts  upon  the 
offer  may  entitle  himself  to  the 
promised  gratuity  without  prejudice 
from  or  to  the  claims  of  others; 
while  a  reward  applies  to  the  case 
of  a  single  service,  which  can  be 
only  once  performed,  and  therefore 
will  be  earned  only  by  the  person  or 
co-operating  persons  who  succeed 
while  others  fall."  C^l- 
gan.  106  Cal.  113.  124,  88  P  815,  39  P 
J37.  46  AmSR  221.  28  LRA  187.  See 
also  Rewards  [34  Cyc  17301. 

a.  Downs  V.  U.  S..  187,U-  a^VA 
501,  23  SCt  222.  47  L.  ed.  275  [aff  113 


Fed.  J44.  61  CCA  1001;  Ingram  v. 
Colgan,  106  Cal.  113,  124,  38  P  315, 
39  P  437,  46  AmSR  221.  28  I^RA  187; 
Fowler  v.  ISanvers,  8  Allen  (Mass.) 
80.  84. 

[a]  Similar  deflnltloii. — "A  pre- 
mium offered  ...  to  encourage  any 
branch  of  industry,  as  husbandry  or 
manufactures."  Webster  D.  [quot 
Downs  V.  U.  S.,  187  U.  S.  496,  501, 
23  SCt  222,  47  L.  ed.  275  (aff  113 
Fed.  144,  51  CCA  100)]. 

[b]  "The  very  term  bounty  Im- 

rilies  Ubsrality  for  the  purpose  of 
nducing  persons  to  engage  in  enter- 
prises or  perform  individual  acts 
which  the  Oovernment  desires  to 
encourage."  Glynn  v,  U.  S.,  32  Ct. 
CI.  82,  99.    See  Infra  it  88-41. 

3.  Ingram  v.  Colgan,  106  Cal.  118, 
124._38  P  315,  39  P  437,  46  AmSR  221, 
28  LrA  187;  Abbe  v.  Allen,  39  How 
Pr  (N.  Y.)  481,  488. 

[a]  Bounties  are  never  pure  do- 
nauons,  but  are  allowed  either  in 
consideration  of  services  rendered  or 
to  be  rendered,  objects  of  public 
Interest  to  be  obtained,  production  or 
manufacture  to  be  stimulated,  or 
moral  obligations  to  be  recognized. 
Allen  V.  Smith.  173  U.  S.  389.  402. 
19  SCt  446,  43  L.  ed.  741  [rev  49  La. 
Ann.  1096,  22  S  319];  Calder  v.  Hen- 
derson, 54  Fed.  802.  4  CCA  584.  But 
see  Efchelberger  v.  Slfford,  27  Md. 
320  infra  note  5. 

4.  Iowa  V.  HcFarland,  110  U.  S. 
471,  479,  4  SCt  210,  28  L.  ed.  198; 
Cole  V.  U.  S.,  34  Ct.  CI.  446,  453; 
Ingram  v.  Colgan,  106  Cal.  113,  124, 
38  P  315,  39  P  437,  46  AmSR  221,  28 
LRA  187;  Fowler  v.  Danvers,  8  Allen 
(Mass.)  80,  84;  Abbe  v.  Allen,  39 
HowPr  <N.  Y.)  481.  4SS. 

[a]  IHm<l%T  de&iltlon. — "A  pre- 
mium offered  or  given  to  Induce  men 


to  enlist  into  the  public  service." 
Webster  D.  [quot  Downs  v.  U.  S.,  187 
U.  S.  496.  601,  2S  SCt  222,  47  L.  ed. 
275  (aff  113  Fed.  144.  51  CCA  lOO)]. 
See  infra  S  2. 

5.  In  re  Opinion  of  Justices,  211 
Mass.  608,  98  NE  338;  Kidder  v. 
Stewartstown.  48  N.  H.  290.  292 
( where  the  court  said :  "The  very 
term  bounty  used  in  the  law  would 
ordinarily  Imply  that  the  money  so 
raised  was  to  be  used  as  an  in- 
ducement to  enter  the  service,  and 
not  as  a  gratuity  or  acknowledg- 
ment for  services  already  rendered, 
and  such  was  the  view  entertained 
by  the  court  In  Fowler  v.  Danvers, 
8  Allen  (Mass.)  SO");  Elchelberger 
V.  SifTord,  27  Md.  320,  330  (where 
the  court  said:  "The  word  'bounty' 
ex  vi  termini.  Implies  a  gratuity, 
not  compensation,  an  Inducement  to 
enlist.  It  was  not  paid  only  to  the 
man  who  volunteered  and  served, 
but  to  every  drafted  man  who  fur- 
nished a  substitute"). 

e.    Cole  V.  U.  S..  84  Ct.  CI.  446. 

[a]  "Bounties  srs  Init  a  mods  ia 
oompensatlon  for  servloes,  and  may 
be  either  for  past,  or  as  an  Induce- 
ment to  future  service.  Their  pur- 
pose is  to  strengthen  the  mtlitary 
power,  not  to  weaken  It;  to  commend 
the  service  to  public  favor  and  in- 
duce men  to  enter  it."  Caas  Tp.  v. 
Dillon,  16  Oh.  St.  88,  43;  Hard  v. 
Harris,  24  Oh.  Clr.  Ct.  714. 

7.  See  Acts  Congress.  See  also 
U.  S.  V.  Hoamer,  9  Wall.  (TJ.  S.) 
432,  19  L.  ed.  662  [aff  3  Ct.  CI.  6]; 
Bowman's  Case,  10  Ct.  CI.  408;  Phil- 
brook's  Case,  8  Ct.  CI.  528. 

8.  See  statutory  provisions.  See 
also  Washington  County  v.  Berwick, 
56  Pa.  466. 

9.  See  infra  $  S. 


For  latex  oasss,  Osvslopmmts  «nd  tUMngm  in  the  law  see  cumulative  Annotations,  same  title,  pue  and  noU  number. 
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designated  to  levy  taxes  or  to  pay  bounties,  de- 
pended wholly  on  the  terms  and  construction  of  the 
partienlar  act  or  resolution  under  which  the  bounty 
was  claimed." 

Boimty  Jhcta  constittitioaaL  The  bounty  acts 
have  been  repeatedly  held  to  be  constitutional,  on 
the  ground  Uiat  the  encouragement  of  enlistment* 


10.  CaJ. — Peo.  V.  Board  of  E3i- 
amlners,  34  Cal.  647. 

Conn. — ^Veats  v.  Danbury,  37  Conn. 
412;  Stoart  v.  "Warren,  37  Conn.  226; 
Potter  T.  Canaan,  37  Conn.  222;  Ladd 
T.  Franklin,  37  Conn.  6S;  Reed  v. 
Sharon.  36  Conn.  191;  Usher  v.  Col- 
chester, 33  Conn.  667;  Bartholomew 
T.  Harwinton,  33  Conn.  408:  Waldo  v. 
Portland,  33  Conn.  868;  Baldwin  v. 
North  Branford,  32  Conn.  47;  Rock- 
well V.  Foster,  1  Root  529;  Hitchcock 
T.  Litchfield,  1  Root  206. 

Ill — Greenwood  v,  De  Kalb  County, 
SB  in.  600;  McLean  County  v.  Au- 

GBtiia,  63  III.  40;  Clark  County  v. 
wrence,  63  111.  32 ;  Slrod  t. 
Bemadotte,  SS  111.  368:  I«rimer  v. 
McLean  County,  47  111.  86;  Mlener  v. 
BnlUrd,  43  111.  470;  State  v.  Sulli- 
nn.  43  111.  412:  Brlecoa  v.  AlllBon. 

43  III.  2M;  Orunoy  County  v.  Hnvhes, 
8  lU.  A.  &4;  Weir  v.  Leibsrt,  48  III. 
453. 

Ind. — ^Vermillion  County  v.  Ham- 
mond, 88  Ind.  463;  Grant  County  v. 
Woods,  69  Ind.  866;  Slthln  v.  Shelby 
County,  66  Ind.  109;  Moore  v.  Monroe 
County,  69  Ind.  616;  McCualK  v. 
White  County,  48  Ind.  222;  Monroe 
County  V.  Wood,  3d  Ind.  346;  State 
V.  Buckles,  39  Ind.  272;  Druly  v. 
Hunt,  85  Ind.  6e7j  Priest  v.  Fame- 
man,  88  Ind.  197*  Indianapolifl  r. 
Harbison,  29  Ind.  420;  Fulton  Connty 
V.  Onstott,  29  Ind.  8S4:  Dean  v.  Put- 
nam County.  29  Ind.  117;  Miller  v. 
Putnam  County,  29  Ind.  76;  Floyd 
County  V.  Love,  28  Ind.  198;  Madl- 
Bon  County  v.  Brown,  28  Ind.  161; 
Nave  King,  S7  Ind.  3S6:  Adams 
Connty  t.  Merts,  27  Ind.  108:  Hlaml 
County  T.  Hochstetter,  26  Ind.  48; 
ToQDK  T.  Franklin  County,  26  Ind. 
ZSS;  IClnv  v.  Course,  26  Ind.  202; 
nankUn  Connty  v.  Kcllvain.  S4  Ind. 

Iowa.— Hayweather  v.  Seott 
Connty,  86lowa  148;  Wells  T.  Boott 
Connty,  ti  Iowa  141;  Brown  v.  Scott 
County,  18  Iowa  140:  Sowers  v.  P^e 
County,  22  Iowa  o30;  Keough  v. 
Scott  County,  28  Iowa  337:  Perham 
T.  Buchanan  County,  29  Iowa  260; 
Keouerh  V.  Scott  County,  25  Iowa  567. 

Me.— Oilman  v.  Patten,  70  Me. 
183;  Opinion  of  Justices,  69  Me.  685 
appflndix;  Chapman  v.  Limerick,  69 
Me.  63;  Vose  v.  Frankfort,  64  Me. 
229;  Preble  v.  Gilead.  63  Me.  321; 
Canwell  v.  Canton,  63  Me.  804:  Bart- 
lett  V.  Hamlin's  Grant  Plantation, 
13  Me.  292;  Hlggs  v.  Lee,  61  Me. 
«9;  Pearson  v.  Hamlin's  Grant 
Plantation,  60  Me.  167:  Patten  v. 
Bangor.  58  Me.  344;  Gordon  v.  Read- 
««ld,  68  Me.  293;  Mahoney  v.  Lln- 
colnvllle,  56  Me.  450;  Dagsett  v. 
Coahlng.  56  Me.  422;  Hart  v.  Hol- 
den,  d5  Me.  572;  Bickford  v.  Brooks- 
rille,  55  Me.  89;  French  v.  Sanger- 
vllle,  55  Me.  69;  Winchester  v.  Co- 
rlntia.  65  Me.  9;  Thompson  v.  Bridg- 
ton.  54  Me.  .368;  Barker  v.  Dtxmont, 
S3  Me.  676:  Ferrln  v.  Portland,  63 
Me.  458;  Alley  v.  SMffocomb.  63  Me. 

44  S. 

Md. — State  V.  Baltimore,  62  Md. 
398:  Leonard  v.  Wiseman,  31  Md. 
f  1 :    Clark    V.    Baltimore,    29  Md. 

277. 

Mass.— Nott  V.  Scltuate,  163  Mass. 
34.  16  NS  418;  Mead  v.  Acton,  139 
Ma*a.  341,  1  NE  413;  Cusick  v. 
Brookllne,  123  Mass.  91;  Howes  v. 
Mfddleborough,  108  Mass.  123:  Bar- 
ker T.  Chesterfleld,  102  Mass.  127; 
CoMland  V.  Huntington,  99  Mass. 
SIS;  Trancx  v.  Ross,  98  Mass.  591; 
Oarr  v.  Warren,  98  Mass.  329:  Rand 
V.  Worcester,  98  Maas.  126;  Hatch  v. 
Attleborough.  97  Mass.  633:  Andrews 
T-  Prouty,  13  Allen  93;  Shepard  v. 
Turner,  13  Allen  92:  Sullivan  v.  Plts- 
Kerald,  12  Atlefi  482;  Shattuck  r. 


Elastman.  12  Allen  869:  Curtlsv.  Pem- 
broke, 11  Allen  92;  James  v.  Scltuate. 
11  Alien  93:  Grover  T.  Pembroke,  11 
Allen  88;  Mrilliams  Plymouth.  11 
Allen  86;  Bishop  Rotdiestef,  11 
Allen  84. 

Mich. — Smith  V.  State  Auditors, 
86  Mich.  407.  48  NW  627;  Smith  v. 
Auditor-Gen.,  80  Mich.  206,  45  NW 
136:  Roberts  v.  Field,  27  Mich.  337; 
Peo.  V.  Palmer,  19  Mich.  384;  Wall  v. 
Trumbull,  16  Mich.  228;  Smith  v. 
Crittenden,  16  MJch.  152;  Peo.  v. 
Blackman,  14  Mich.  336;  Peo.  v. 
Quartermaster-Gen.,  14  Mich.  23; 
Miller  V.  Orandy,  13  Mich.  640;  Peo. 
V.  Hammond,  18  Mich.  ^47:  Peo.  v. 
Quartermaster-Gen.,   12   Mich.  191. 

Ho. — Ritchie  v.  Buchanan  County, 
60  Mo.  662;  Watson  v.  Buchanan 
County,  44  Mo.  422;  State  v.  Howard 
County  Ct.,  89  Mo.  876. 

N.  H. — Wllloughby  v.  Holderness, 
62  N.  H.  227.  661;  Pittsburg  v.  Dan- 
forth,  66  N.  H.  272;  Knowlton  v.  3an- 
bornton,  48  N.  H.  833;  Kidder  v.  Stew- 
artstown.  48  N.  H.  290;  HUllard  v. 
Stewartstown.  48  N.  H.  280;  Canaan 
V.  Derush,  47  N.  H.  212;  Upton  v. 
Stoddard,  47  N.  H.  167;  Shackford  v. 
Newlngton,  46  N.  H.  416:  Stone  v. 
Danbury,  46  N.  H.  139;  Opinion  of 
Justices,  46  N.  H.  SM;  Crowell 
Hopklnton,  46  N,  H.  ». 

N.  J.— Hoboken  v.  Bailey,  36  N.  J. 
U  490  [as  87  N.  J.  U  6191;  Morrow 
V.  Sussex  County.  35  N.  J.  L.  490; 
Hawthorne  v.  Hoboken,  86  N.  J.  L, 
247. 

N.  t. — Taber  y,  Brie  County.  181 
N.  T.  482,  80  NB  177;  I>ecker  v. 
Saltzman,  59  N.  T.  275  [aft  1  Hun 
421,  8  Thomps.  *  C.  588];  Powers  T. 
Shepard,  48  N.  T.  540  lafT  49  ^th. 
418  (rev  86  HowPr  58,  46  Barb. 
624.  30  HowPr-  8)];  Carver  v. 
Creque,  48  N.  T.  386  [all  46  .Barb. 
6071;  Blake  v.  Livingston  Connty,  61 
Barb.  149:  Peo.  V.  Martin,  68  Barb.  286' 
Peo.  V.  Westford,  68  Barb.  666  [aft 
41  N.  Y.  819  mem.  88  HowPr  231; 
Magee    v.    Cutler,    4S    Barb.  289. 

Oh.— SUte  V.  Oglevle,  36  Oh.  St 
394;  State  v.  Washlntrton  Tp.,  24 
Oh.  St.  608;  State  v.  wnkesvllle  Tp.. 
20  Oh.  St.  288;  State  v.  Harris,  17 
Oh.  St.  608. 

Pa. — Glrard  Tp.  v.  Glrard,  86  Pa. 
23;  Warren  v.  Daum,  73  Pa.  433;  In 
re  Pittsburg  Bounty  Accounts.  70  Pa, 
92;  Hartman  v.  Mt.  Joy  School  DIst., 
68  Fa.  441;  Cunningham  v.  Mitchell, 
67  Pa.  78;  In  re  McClure.  63  Pa.  226; 
Amtty  Tp.  v.  Reed.  62  Pa.  448;  Sus- 
quehanna Depot  V,  Barry.  61  Pa,  317; 
Keaay  v,  Bricker.  60  Pa.  9;  Preeport 
V.  Marks.  69  Pa.  263;  Moore  v.  Clear- 
Held,  59  Pa.  232;  Ori.'s  App.,  69  Pa. 
102;  Brecknock  School  Dlst.  v. 
Prankhouser,  68  Pa.  380;  Truesdell's 
App.,  68  Pa.  148:  Hllbish  v.  Hower. 
58  Pa.  93;  Washington  County  v.  Ber- 
wick, 56  Pa.  466;  Clinton  School 
Dlat.'s  App.,  56  Pa.  316;  Musser  t. 
Ferguson  Tp.,  55  Pa.  475;  Gregg  Tp. 
V.  Jamison,  56  Pa.  468;  Morgan  v. 
Com..  66  Pa.  466;  Guilford  School 
Dlst.  V.  Zumbro,  66  Pa.  432:  Chalker 
V.  Ives,  65  Pa.  81;  Foulke  v.  West 
Bethlehem  Tp.,  63  Pa,  221;  Craw- 
ford V.  Burrell  Tp..  63  Pa.  !19: 
Meek  v.  Bayard,  63  Pa.  217;  Deholt 
V.  Dunkard  School  Dlst.,  53  Pa.  214; 
Mlffln  V.  Learn,  58  Pa.  180;  Shirk  v. 
Bucher,  53  Pa.  94;  Welster  v.  Hade. 
52  Pa.  474;  Petersburg  v.  Noss,  52 
Pa.  448;  Tyson  v.  Hallftjt  Tp.,  61  Pa 
9;  Porter  Tp.  v.  Grafflns,  32  Leglnt 
354;  Sallade  v.  Lykens  Tp.,  2  Pearson 
46:  Shoemaker  v.  Murray,  1  Pearson 
279;  Drumheller  v.  Keim,  2  Woodw. 
285;  Scarlet  v.  Robeson  Tp.  School 
Dlst.,  2  Woodw.  25. 

Vt. — Guyette  V.  Bolton,  46  Vt.  228; 
Davis  T.  Windsor,  46  Vt.  310;  Chand- 


vas  for  the  public  good  in  that  the  community 
might  thereby  be  relieved  from  an  imjiending  or 
possible  draft,  and  also  on  the  ground  that  the  obli- 
gation to  render  military  service  and  to  support 
the  burdens  of  war  rests  on  the  entire  community, 
and  not  merely  on  those  called  on  to  swre  per- 
sonally in  the  field."    In  some  cases  particular 

ler  V.  Bristol,  46  Vt.  380:  Carley  v. 
Hlghgate,  46  Vt  273;  Hunklns  t. 
Johnson,  46  Vt.  131 ;  Andrews  v. 
Moretown,  46  Vt  1;  Mann  v.  Fairies. 
44  Vt.  672;  Josselyn  v.  Ludlow,  44 
Vt.  534;  Eddy  V.  Landgrove,  44  Vt 
465;  Earle  v.  Walllngtord,  44  Vt  367; 
Atwood  V.  Lincoln,  44  Vt.  332;  Scott 
V.  Cabot,  44  Vt  167;  Jones  v.  Water- 
bury,  44  Vt  113;  Poquet  v.  North 
Hero,  44  Vt  91;  Collins  v.  Burling- 
ton, 44  Vt  16;  Bucklin  v.  Sudbury, 
48  Vt.  700:  Chase  v.  Middlesex,  48 
Vt.  679;  Slack  v.  Craftbury,  43  Vt 
657;  Blodgett  v.  Springfield,  43  Vt 
■626;  Wood  V.  Springfield.  43  Vt.  617; 
Davis  V.  Putney.  43  Vt  582;  Cook  v. 
Wlnhall,  48  Vt.  434:  Hatch  v.  Fair- 
field, 43  Vt.  821;  Johnson  v.  Bolton, 
43  Vt.  303;  Burnham  v.  Chelsea,  4S 
Vt  69:  Sargent  v.  Ludlow,  41  Vt 
726;  Barnes  Rutland,  42  Vt  623; 
HlcKs  V.  Lyndon,  42  Vt  606;  James 
V.  Starksboro,  42  Vt.  602;  Jackman 
V.  New  Haven,  42  Vt  691;  Davis  v. 
St  Albans,  42  Vt  686;  Rogers  v. 
Shelbume,  48  Vt.  B60;  Mudgett  v. 
Johnson,  42  Vt.  4SI;  Witherell  v. 
Fletcher,  42  Vt.  409;  Stiles  v.  Dan- 
ville, 42  Vt  282;  Leet  v.  Shedd.  48 
Vt  277;  Wrisley  v.  Waterbury,  42 
Vt.  228;  Burbee  v.  Wlnhall.  41  Vt 
694;  Haven  v.  Ludlow,  41  Vt  418; 
Hickok  V.  8belbtlm^  41  Vt.  409; 
HartweU  v.  Newark,  41  Vt.  387; 
Mason  v.  Hyde.  41  Vt  232;  Hill  v. 
Bden,  41  Vt  196;  Steinberg  t.  Bden, 
41  Vt  187;  CoJt  V.  Mt.  Tabor,  41  Vt 
28;  Livingston  v.  Albany,  40  Vt.  666; 
Hills  V.  Marlboro,  40  Vt  648;  Kitt- 
redge  v.  Walden,  40  Vt  211;  Rich- 
ardson V.  Concord,  40  Vt  207;  Sey- 
mour V.  Marlboro,  40  Vt.  171;  John- 
son V,  Newfane,  40  Vt.  9;  Tarbell  v. 
Plymouth,  89  Vt.  429;  Pottle  v.  Maid- 
stone, 39  Vt.  70. 

Wis. — Hubbard  v.  Lyndon.  28  Wis. 
674;  Welch  v.  Sugar  Creek,  28  Wis. 
618;  Roach  v,  Menominee,  24  Wis. 
627;  Frey  v.  Pond  du  Lac,  24  Wis. 
204;  Wahlschlager  v.  Liberty,  28 
Wia  862;  Remlinger  v.  Young,  22 
Wis.  426;  Qrubb  v.  Menomonee.  21 
Wis.  594:  State  v.  Brown,  20  Wis. 
287;  Blackman  v.  Dunkirk^  19  Wis. 
183. 

II.  Conn. — Booth  v.  Woodbury,  33 
Conn.  118. 

III.  — Stebblns  v.  Leaman,  47  111. 
882;  Mlsner  v.  Bullard.  43  111.  470; 
Henderson  v.  Lagow,  42  111.  360; 
Taylor  v.  Thompson,  42  111.  8. 

Ind.' — Miami  County  v.  Bsarss,  26 
Ind.  110;  Coffman  v.  Kelghtley,  24 
Ind.  609. 

Me. — Winchester    t.    Cotlnna.  66 

Me.  9. 

Mass. — ^Freeland  v.  Bastings.  10 
Allen  670;  Lowell  t.  Oliver,  ft 
Allen  247. 

N.'H. — Shackford  v.  Newlngton,  46 
N.  H.  416. 

N.  J. — State  v.  Demarest  32  N,  J. 


L.  628  [app  dism  110  U.  S.  400,  4 
set  25,  28  L.  ed.  191]. 

Oh. — State  v.  Richland  Tp.,  20  Oh. 
St  862;  State  v.  Wllkesvllle  Tp.,  20 
Oh.  St.  288;  State  v.  Harris,  17  Oh. 
St  608:  Cass  Tp.  v.  Dillon,  16  Oh. 
St  38 

Pa. — Htlblsh  V.  Catherman,  64  Pa. 
164;  Morgan  v.  Chester  County,  66 
Pa.  471;  Marietta  Borough  v.  Chllds, 
56  Pa.  470;  Lancaster  City  v.  Smith, 
66  Pa.  468;  Pittsburg  v.  Casslday,  56 
Pa.  467;  Washington  County  v.  Ber- 
wick, 66  Pa.  466;  Welster  v.  Hade, 
52  Pa.  474;  Ahl  v.  Glelm.  62  Pa.  432; 
Speer  v.  Blalrsville,  60  Pa.  160. 

Vt — Laughton  v.  Putney,  48  Vt 
485:  Butler  v.  Putney,  48  Vt  481. 

Wis. — Dlnehart  v.  La  Fayette,  IS 
Wis.  677;  Brodhead  V.  Milwaukee,  19 
Wis.  624,  88  AmD  71 


88  AmD  lllr^  T 
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statutes  have  been  held  to  be  aneonstitutional." 
Thus,  a  statute  passed  long  after  the  war,  authoriz- 
iiig  the  payment  of  bounties  to  persons  who  re- 
enlisted  during  the  war,  benefits  individuals  only, 
and  not  the  public,  and  is  unconstitutional.*^  So  a 
statute,  appearing  by  its  substantive  provisions  to 
be  a  measure  for  the  equalization  of  bounties 
among  the  soldiers  who  served  in  the  Civil  War  is 
unoonstitutional,  although  it  contains  recitals  that 
the  payments  are  made  in  recognition  of  valuable 
services,  for  a  statute  is  to  be  interpreted  with  ref- 
erence to  its  purpose  as  shown  by  its  application  to 
the  subject  to  which  it  relates.*  But  an  act  pro- 
viding for  a  gratuity  as  a  "testimonial  for  meri- 
torious service,"  in  recognition  of  services  ren- 
dered and  saenfioes  made,  and  not  as  a  bounty  or 
in  equalization  of  bounties,  would  be  conBtitu- 
tional." 

3]  sB.   Power  of  Municipalities— 1.  To  Oifer 


la.  Thotnpaon  v.  Pittston,  69  Me. 
546;  Head  v.  Acton,  139  Mass.  S41. 
1  NE  413;  Freeland  v.  Hastlngrs,  10 
Allen  (Mass.)  570;  Gould  v.  Ray- 
mond. 69  N.  H.  260;  Bowles  v.  Lan- 
dalLSS  H.  164.  See  also  Moulton 
T.  Raymond.  60  Ue.  121;  State  v. 
Jackson,  88  N.  J.  L.  469;  Kelly  v. 
Uarahall.  69  PaX  819. 

13.  In  re  Oplnlona  of  Justices,  186 
Mass.  608,  72  NB  96:  Mead  v.  Acton, 
1S>  Ma88.^841.  1  NBl  413;  Amity  Tp. 
T.  Rsed,  6^  Pa.  442. 

14.  In  rs  Opinion  of  Justices,  190 
Mass.  611.  614.  77  XE  820  (where 
tbtt  court  aald:  "Payments,  made  to 
equaltza  the  unounts  accepted  by 
them  as  inducements  to  the  maktnc 
of  their  contract  with  larger 
amounts  received  by  othar  soldiers, 
would  be  mere  gratuities,  founded  on 
no  leial  oonstderatlon,  and  not 
proper  to  be  provided  by  compulsory 
taxation.  Such  payments  are  not 
founded  on  any  difference  In  the 
nature  of  the  servioes  or  In  the 
merit  of  the  soldier.  They  depend 
upon  the  amount  received  under  the 
contract  for  military  service,  an 
arbitrary  distinction  which  has  no 
reference  to  the  grounds  on  which 
pensions  may  be  granted,  or  statues 
erected.  Accordingly  such  statutes 
have  been  held  unconstitutional"). 

16.  In  re  Opinion  of  Justices,  211 
Mass.  608.  98  NE  888. 

16.  Booth  V.  Woodbury,  82  Conn. 
118;  Abendroth  v.  Greenwich,  29 
Conn.  366;  Oliver  v.  Keightley,  24 
Ind.  614;  Alley  v.  BdReoomb,  63  Me. 
446.  See  generally  Municipal  Corpo- 
rations [28  Cyc  2681. 

[a]  Xessnres  for  publlo  defeiLse. 
— (1>  Towns  are  under  no  obligation 
to  provide  for  the  public  defense, 
and  have  no  power  to  take  measures 
for  that  purpose  or  to  bind  them- 
selves by  any  promise  or  undertak- 
ing relating  thereto.  Hart  v.  Hol- 
den,  56  Me.  672.  (2)  They  are  not 
bound  to  furnish  soldiers  or  mate- 
rials of  war,  aa  It  Is  no  part  of  the 
duty  or  right  Imposed  on  them  by 
the  nature  of  their  power  or  the 
original  purpose  of  their  creation. 
Winchester  v.  Corlnna.  55  Me.  9. 

17.  O'Connor  v.  Waterbury.  69 
Conn.  206,  37  A  499;  Oliver  v. 
Kelghtley.  24  Ind.  514. 

18.  Conn, — Booth  v,  Woodbury, 
82  Conn.  118;  Baldwin  v.  North  Bran- 
ford,  32  Conn.  47. 

Me. — Chapman  v.  Limerick.  69  Me. 
63:  Alley  v.  Edgecomb,  63  Me.  446. 

Mass. — Cuslck  v.  Brookllne,  123 
Mass.  91;  Barker  v.  Cheaterfleldt  102 
Mass.  127;  Grover  v.  Pembroke,  11 
Allen  88;  Fowler  v.  Banvers.  8  Allen 
80;  Stetson  v.  Kempton,  13  Mass. 
272.  7  AmD  145. 

N.  H. — Huntress  v.  Strath&m,  46 
N.  H.  409;  Stone  v.  Danbury,  46  N. 
H.  139;  Crowell  v.  Hopklnton.  46 
N.  H.  9. 

Vt.— Davis  V.  Putney,  48  Vt.  688; 
Butlar  v.  Putney,  48  Vt.  481;  Burn- 
ham  V.  Chelsea.  48  Vt  69. 


Wis.— Wahlschlager  v.  Liberty.  M 
Wis.  382,  ^' 
,,_See  also  Peo,  v.  Onondaga  Tp.,  IS 
Mich.  264  (township). 

18,  Conn. — Booth  v.  Woodbury,  SI 
Conn.  lis. 

111. — Johnson  v.  Camobell.  49  111. 
316;  Stebblns  v.  Leaman,  47  111.  3S2; 
Mlsner  v.  Bullard,  43  III.  470;  SUte 
V.  SulUvan,  43  III.  412;  Briscoe  v. 
Allison,  48  III.  291;  Henderson  v. 
Lagow.  42  111.  360;  Taylor  v.  Thomp- 
son, 42  111.  9. 

Ind. — Miami  County  v.  Bearss,  85 
Ind.  110;  CoflCman  v.  KelghUey,  24 
Ind.  609. 

Me. — ^Winchester    v.    Corlnna,  66 

Me.  9. 

Md.— State  v.  Baltimore,  fiS  Md. 

Mass. — Freeland  v.  Hastings,  10 
Allen  570;  Lowell  v.  Oliver.  8  Allen 
847.  _ 

N.  B. — Shackford  t.  Newington,  46 
N.  H.  41S;  Crowell  V.  Hopklnton,  46 
N.  H.  9. 

N.  J.— Hoboken  V.  Bailey.  87  N.  J. 
L.  619;  State  v.  Demarest,  32  N.  J. 
L.  528  [app  dlsm  110  U.  8.  400,  4  SCt 
25,  28  L.  ed.  191J. 

Oh.— «tate  V.  Richland  Tp.,  20  Oh. 
St  362;  State  v.  Wllkeaville  Tt>..  20 
Oh.  St.  288;  State  v.  Harris,  17  Oh. 
St.  608;  Cass  Tp.  v.  Dillon,  16  Oh. 
St.  88;  Hard  v.  Harris.  24  Oh.  Cir. 
CL  714. 

Pa.~Hllbish  V.  Catherman.  64  Pa. 
164:  Washington  County  v.  Berwick, 
66  Pa.  466;  AM  v,  Glelm,  62  Pa.  482: 
Speer  v.  Blairsvllle,  60  Fa.  160: 
Wilty  V.  Uhler,  10  Phlla.  612. 

Vt. —  Laughton  v.  Putney,  48  Vt. 
486;  Butler  v.  Putney.  43  Vt.  481. 

Wis. — State  V.  Tappan,  29  Wis. 
664,  9  AmR  622;  Dtnehart  v.  La 
Fayette,  19  Wis.  677;  Brodhead  v. 
Milwaukee,  19  Wis.  624,  88  AmD  711. 

SO.  Opinion  of  Justices,  69  Me. 
586;  Barker  v.  Dixmont,  68  Me.  675; 
State  T,  Baltimore.  62  Md.  898: 
Leonard  v.  Wiseman.  31  Md.  201; 
State  v.  Aplln.  SO  Mich.  206,  46  Nw 
186;  State  v.  Quartermaster-Oeneral, 
14  Mich.  23;  Crittenden  v.  Robertson, 
13  Mich.  58;  Powers  v.  Shepard.  48 
N.  Y.  640  [aff  49  Barb.  418  (rev  46 
Barb.  624.  1  AbbPrNS  129,  36  HowPr 
8)]. 

[a]    Object  and  policy  of  statutes. 

— (1)  At  an  early  period  of  the  late 
war.  when  the'  several  states  were 
being  called  on  by  the  general  gov- 
ernment for  soldiers,  the  Inhabitants 
of  the  several  towns  were  very  de- 
sirous of  procuring  volunteers  to  en- 
list from  their  respective  towns, 
under  the  belief  that,  whatever  sys- 
tem or  plan  for  raising  the  neces- 
sary troops  should  ultimately  be 
adopted,  such  enlistments  would 
Inure  to  the  benefit  of  their  towns 
by  reducing  the  number  that  they 
in  the  future  would  be  required  to 
furnish.  Some  towns  voted  to  raise 
money  by  taxation,  and  the  ofllcers 
of  other  towns  borrowed  money  to 
be  expended  in  procuring  volunteers. 


and  Pay  Bonntief.  As  municipal  corporations  can 
exercise  no  powers  except  such  as  are  granted  to 
them,  or  such  as  are  necessary  to  enable  them  to 
discharge  their  duties  and  to  carry  into  effect  the  ob- 
jects and  purposes  of  their  creation,^*  they  have  no 
power,  in  the  absence  of  statutory  authority,  to 
appropriate  money  for  gratuities  to  men  drafted 
for  military  service,"  nor  to  raise  or  appropriate 
money  for  the  purpose  of  the  payment  of  boun- 
ties.*' As  just  intimated,  however,  this  power  may 
be  conferred  on  municipal  coiporations  by  the  leg- 
islature;" and  during  tne  Civil  War  statutes  were 
enacted  by  many  states  either  enablii^  mtmicipal 
corporations  to  grant  bounties  or  confirming  pre- 
vious grants  thereof  by  them.*^  In  some  cases  leg- 
islative acts  were  passed  before,  or  at  the  time,  the 
power  was  exercised,^  while  in  other  cases  the 
exercise  of  such  power  was  confirmed  or  ratified  by 
subsequent  enactment.^    In  such  oases  the  mnniei- 

before  the  legislature  had  taken 
action  on  the  subject.  But  the  idea 
generally  prevailed  that  the  towns, 
as  such,  by  virtue  Of  the  general 
authority  conferred  on  them  oy  the 
legislature,  had  no  power  to  raise 
money  by  taxation  to  pay  bounties 
to  volunteers.  To  obviat4  this  difB- 
{Culty  the  legislatures  passed  what 
are  generally  called  enablins  acta, 
authorising  the  several  towns  to 
"grant  and  vote,  such  sums  of 
money  as  they  might  Judge  besi." 
Butler  V.  Putney,  48  Vt.  481.  (8) 
The  policy  of  such  statutes  was  to 
indues  eiuistment  and  to  save  the 
oountry  from  a  draft,  and  such  fact 
constituted  the  consideration  fOr 
which  the  bounty  was  paid.  Bris- 
coe T.  Allison.  4S  XU.  891. 

Bl.  UI.— Greenwood  v.  Do  Kalb 
County,  90  111.  600;  Johnson  v. 
Campbell,  49  111.  816;  State  v.  Sul< 
llvan,  43  111.  412;  Grundy  County  v. 
Hughes,  8  111.  A.  84. 

Me. — Chapman  v.  Limerick,  99  He. 
63;  Wlncdiester  v.  Corlnna,  ES  Ma 
9. 

Uasa.— Rand  v.  Worcester,  98 
Masa  126. 

Mo. — ^Watson  V.  Buchanan  County, 
44  Mo.  422;  State  v.  ^ward  County 
Ct.  89  Mo.  8-6. 

N.  H.— Kidder  v.  Stewartatown,  48 
N.  H.  290;  Upton  v.  Stoddard,  47  X. 
H.  167. 

N.  J.— Hoboken  v.  Bailey,  37  N.  J. 
Ii.  619;  State  v.  Demarest.  32  N.  J. 
L.  628  [app  dlsm  110  U.  S.  400,  4 
SCt  26,  28  L.  ed.  191]. 

Oh.— State  v.  WUkesvIlle  Tp.,  29 
Oh.  St  288;  Cass  Tp.  v.  Dillon,  II 
Oh.  St  88. 

Pa. — Scarlet  v.  Robeson  Tp.  School 
Dlst.  2  Woodw.  26. 

Vt. — Harvey  v.  Peacham,  4S  Vt 
287. 

Wis. — Orubb  T.  Menomonee,  21 
Wis.  694;  Dinehart  v.  La  Fayette.  19 
Wis.  677;  Brodhead  v.  Milwaukee,  19 
Wis.  624,  88  AmD  711, 

[a]  Snoh  statutes  wars  usually 
prosyeotlve  la  their  operatton,  not 
retrospective.  Briscoe  v.  Allison,  43 
III.  291. 

88.  Conn. — Tomllnson  v.  Huntlns- 
ton.  39  Conn.  28;  Stuart  v.  Warren,  37 
Conn.  226;  Potter  v.  Canaa.n,  37 
Conn.  222;  Ferrett  v.  Sharon.  34 
Conn.  106;  Bartholomew  v.  Harwln- 
ton,  33  Conn.  40S;  Waldo  v.  Port- 
land, 83  Conn.  863;  Booth  v.  Wood- 
bury, 32  Conn.  118;  Baldwin  V.  North 
Branford,  82  Conn.  47. 

111.— Briscoe  v.  Allison,  48  IlL  291; 
Taylor  v,  Thompson.  42  111.  9. 

Ind. — Vermillion  County  v.  Ham- 
mond. 83  Ind.  463;  Slthln  v.  Shelby 
County,  66  Ind.  109;  McCualg  v. 
White  County,  48  Ind.  223;  State  v. 
Buckles,  89  Ind.  272;  Fulton  County 
v.  Onstott  29  Ind.  384;  Miller 
Putnam  County,  29  Ind.  75;  Madi- 
son County  v.  Brown,  88  Ind.  161: 
King  V.  Course,  26  Ind.  202;  Miami 
County  V,  Bearss,  26  Ind.  110:  Oli- 
ver V.  Kelghtley,  24  Ind.  614;  Coffman 


For  latat  eases,  derelepmaaits  and  obaafes  in  the  law  see  cumulative  Annotations, 
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palities  were  considCTed  pnblie  i^^ei^  in  the  ayn- 
tcm  of  the  state  gorenmient,  and  were  employed 
by  the  le^latures  aa  mere  instromentalities  to 
raise  a  tax  for  a  public  object  and  to  efEeet  an  equi- 
table distribution  of  the  proceeds  of  such  tax 
among  those  for  whom  it  was  intended.^  Not  only 
were  the  acts  of  municipal  corporations  legalized 
by  such  statutes  bat  irregularities  end  informalities 
iStao  were  eured."  But  such  statutes  did  not  revive 
contracts  which  had  been  put  an  end  to  and  had 
not  since  been  renewed  by  the  town."  Aa  a  gen- 
eral rule  there  was  nothing  mandatory  in  these 
aets.  Th^  merely  gave  the  power  to  levy  taxes  to 
pay  bougies.  They  were  merely  enabling  aets,  and 
the  authority  eonf  erred  was  to  be  exereiiied  aceord- 
iog  to  the  useretion  of  the  ofBeers  in  whose  fauids 
sooh  authority  was  vested."  Such  officers  were  at 
hberty  to  fix  the  amounts  of  money  to  be  raised  and 
paidt  and  to  select,  not  individual  recipients,  but 
the  chuses  of  benefleiaries,  provided  they  did  not 


transcend  the  limits  of  power  which  the  aets 
conferred." 

[$  4]  2.  To  ReimbOTBe  Individuals  for  Hoiwy 
Advanced  for  Bounty  Purposes.  In  the  absence 
of  legislative  authority,  a  municipal  corporation 
has  no  power  to  reimburse  individuals  for  money 
advanced  by  them  to  enable  a  municipality  to 
raise  troops.^  In  several  states,  however,  during 
the  Civil  War,  municipal  corporations  were  ex* 
pressly  authorized  by  statute  to  refund  money 
thus  advanced  and  to  levy  a  tax  in  furtherance  of 
that  purpose;^  and  such  statutes  were  held  to  be 
constitutionaL"'  These  statutes  usually  inmosed 
no  duty  on  the  municipality,  but  merely  conferred 
on  it  an  authority,  the  exercise  of  which  was  Ic^ 
wholly  discretioueury.'^  In  the  consideration  of 
such  statutory  authority  some  courts  made  a  dis- 
tinction between  money  advanced  for  a  public  and 
for  a  private  puipose."  Where  the  advance  par- 
took strictly  of  the  former  nature,  its  repayment 


T.  Keielitley,  24  Ind.  609;  Nave  v. 
King,  27  Ind.  356. 

Me. — Bessey  v.  Unity  Plantation, 
iS  Me.  842:  Thompson  v.  Pittaton, 
69  He.  545;  Perkins  v.  Mllford,  B9 
Me.  315;  Hart  v.  Holden,  S6  Me.  672; 
French  v.  Sanservllle,  66  Me.  <9: 
Winchester  v.  Corlnno.  65  Me,  9; 
Barker  v.  Dlxmont,  6S  Me.  675;  Per- 
rin  V.  Portland,  63  Me.  468;  Allen  v. 
Edcecomb.  BS  Me.  44€:  Sanborn  v. 
Uachias  Port.  63  Me.  82. 

Mass. — Marsh  v.  Scltnate,  163 
Mass.  84.  2«  412.  10  LRA  202  and 
note;  Nott  v.  Scltuate,  153  Mass.  S4, 
!l  NE  418;  Barker  v.  Chesterfield,  102 
Mass.  127;  Carr  v.  Warren,  98  Mass. 
229;  James  t.  Scituate,  11  Allen  93; 
Grover  v.  Pembroke.  11  Allen  88; 
Fowler  v.  D&nvers.  8  Allen  80. 

Mich. — Peo,  V.  Blackman,  14  Mloh. 
3iG:  Miller  V.  Orandy,  13  Mich.  640; 
Peo.  V.  Hammond,  13  Mich.  247; 
Crittenden  v.  Robertson,  18  Mich.  68. 

Minn. — MoCutchen  v.  Freedom,  16 
Minn.  217;  Comer  v.  Folsom,  18 
Minn.  219;  Kunkle  t.  Franklin,  18 
Minn.  127.  97  AmD  226. 

N.  H.— Plttsburff  Danforth.  S6 
N.  H.  272. 

N.  J.— SUte  V.  Demarest.  82  N.  J. 
L.  his  [app  dlsm  110  IT.  S.  400,  4 
set  ZG.  28  U  ed.  1911. 

N.  Y.— Peo.  V.  Martin,  68  Barb. 
286;  Peo.  t.  VTestford.  63  Barb.  666, 
IS  HowPr  22;  Morthrap  t.  Plttafleld, 
3  Thomps.  A  C.  102. 

Oh.— State  Harris,  17  Oh.  St 
488. 

Pa — Mloheltree  v.  Sweexy,  70  Pa. 
ITS;  HIIblBh  Catherman,  64  Pa. 
164;  Washington  County  v.  Berwick, 
S6  Pa.  486;  West  Donesal  Tp.  v.  Old- 
weiler,  66  Pa.  267;  Speer  v.  Blalre- 
vllle,  60  Pa.  150;  Glenn  v.  Ayr  Tp., 
«  LeKint  316;  Felty  v.  UhW,  U 
Fblla.  512. 

Wia — Stat*  V.  Tappan.  29  Wis. 
W4,  9  AmR  622:  Brodhead  t.  Hll- 
wankee,  IS  Wis.  624,  88  AmD  711. 

[a]  Xdxattsd  ntUmtloB^By  stat- 
utes In  some  states  bounty  contiscts 
entered  into  by  municipal  author- 
itlea  were  ratified  only  for  a  limited 
space  of  time  and  prohibited  In  the 
fnture,  and  In  order  to  claim  boun- 
ties ander  such  municipal  orders  a 
party  was  required  to  bring  himself 
vtthin  the  time  limit  set  by  the  rati- 
tylng  statute.  Marsh  v.  Scltuate, 
158  Haas.  84,  26  NE  412.  10  LRA 
sot;  Howes  v.  Middleborough,  108 
Maes.  123;  Carr  v.  Warren,  98  Mass. 
I!9;  James  v.  Scltuate.  11  Allen 
fMass.)  93;  Curtis  v.  Pembroke.  11 
Allen  (Mass.)  92;  Grover  v.  Pem- 
broke, 11  Allen  (Mass.)  88. 

83.  State  V.  Richland  Tp.,  20  Oh. 
St.  362. 

[a]  Sneh  duty  Old  not  axis*  out 
<"  My  eontxaot  relation  supposed  to 
exist  between  the  municipality  and 
the  volunteer,  but  was  devolved  on 
It  by  the  leiflBlature  in  the  exercise 
«f  the  taxlnv  power  of  the  state  and 
of  the  power  of  iq>portlonlnc  texa^ 


tlon.  SUte  T.  Richland  Tp„  20  Oh. 
St.  862;  State  t.  Harris.  17  Oh.  8L 

60S. 

04.  Stuart  v.  Warren,  87  Conn. 
226;  Baldwin  v.  North  Branford,  32 
Conn.  47;  Sithin  v.  Shelby  "County, 
66  Ind.  109;  Nave  v.  Kins,  27  Ind. 
266;  Crittenden  v.  Robertson,  18 
Mich.  58;  Northnip  v.  Plttsfleld,  2 
Thomps.  &  C.  (N.  T.)  108. 

[a]  Howerez,  a  statute  valldat- 
Inv  the  doings  of  municipalities  In 
offerlns  and  paying  bounties  C'On- 
templates  only  the  doings  of  meet- 
ings legally  notified  and  held.  San- 
bom  v.  Machlas  Port,  68  Me.  82. 

as.  Grover  v.  Pembroke,  11  Allen 
(Mass.)  88. 

86.  HIsner  v.  Bullard,  43  111.  470; 
Grundy  County  v.  Tarnell,  8  III.  A. 
43;  Grundy  County  v.  Hughes,  8  111. 
A.  34;  Rand  v.  Worcester,  98  Mass. 
126;  Amity  Tp.  v.  Reed,  62  Pa.  442: 
Guilford  School  Dlst.  v.  Zumbro,  65 
Pa.  432;  Fouike  v.  West  Bethlehem 
Tp.,  53  Pa.  221;  Debolt  v,  Dunkard 
School  Diet.,  63  Pa.  214;  Scarlet  v. 
Robeson  Tp.  School  Dlst,,  2  Woodw. 
(Pa.)  26;  Butter  v.  Putney,  4t  Vt 
481.  See  also  Booth  v.  Woodbury,  32 
Conn.  118;  MoCualg  v.  White  (jounty, 
48  Ind.  222;  State  T.  Baltimore,  62 
Md.  898;  Peo.  v.  Quartermaster-Oen- 
er^  14  Ulch.  28. 

87.  Scarlet  v.  Robeson  Tp.  School 
t>l8L.  S  Woodw.  (Pa.)  26.  See  also 
Peo.  T.  Quartermaster-General,  14 
Hlch.  28  (holding  that,  where  a 
bounty  Is  otfered  under  a  statute 

Krovldlng  that  the  governor  may  in 
l8  dlscretloh  cmaw  to  be  paid  from 
the  war  fund  such  uniform  bounty 
aa  ha  shall  deem  necessary  to  each 
person  volunteering  and  mustered 
into  the  service  of  the  United  SUtes, 
the  bounty  must  be  paid  to  all  per- 
sons included  within  the  terms  of 
the  offer;  and  the  governor  cannot 
discriminate  and  pay  the  bounties  to 
some  and  withhold  It  from  others). 

[a]  BouBtj  to  eallsted  persons'— 
An  act  authorising  towns  to  raise 
money  to  encourage  enlistments  does 
not  authorise  the  raising  of  money 
to  be  paid  to  persons  who  have  al- 
ready enlisted.  Shachford  v.  New- 
Ington,  46  N.  £[.  416:  Huntress  t. 
Stratham,  46  N.  H.  409;  Crowell  v. 
Hopklnton.  45  N.  H.  9. 

38.  Priest  v.  Parneman,  S3  Ind. 
897;  Harrison  County  v.  McCerty,  27 
Ind.  476;  Miami  County  v.  Bearss. 
26  Ind.  110;  Oliver  v.  Kelghtley.  24 
Ind.  614;  Copeland  v.  Huntington,.  99 
Mass.  625:  Peo.  v.  Onondaga.  16 
Mich.  254;  West  Donegal  Tp.  v.  Old- 
weiler,  66  Pa.  267;  Tyson  v.  Hall- 
fax  Tp.,  51  Pa.  9;  Grubb  v.  Liver- 
pool, 6  Phita.  (Pa.)  424;  Heisor  v. 
Caaselberry,  6  Phila.  (Pa.)  194.  See 
also  supra  |  3. 

39.  Me. — Chapman  t.  Limerick, 
69  Me.  63;  Perlilns  v.  Mllford,  69 
Me.  316. 

Haas. — Copeland  v.  Huntington.  99 
Mass.  626;  Cole  v.  Bedford,  97  Mass. 


326  note;  Estey  v.  Westminster,  97 
Mass.  324;  Andrews  v.  Prouty,  13 
Allen  93;  Shepard  v.  Turner,  13 
Allen  92;  Freefand  v.  Hastings,  10 
Allen  670. 

Mloh. — Peo.  V.  Onondaga  Tp.,  16 
Mich.  254;  Wall  v.  Trumbull,  16 
Mich.  228;  Buhl  v.  Bprlngwells,  14 
Mich.  898;  Peo.  v.  Blackman,  14 
Mich.  336;  Miller  v.  Orandy,  13  Mich. 
640. 

Oh. — CasB  Tp,  v.  Dillon.  16  Oh. 
St.  38. 

Pa. — ^Weet  Donegal  Tp.  v.  Old- 
weller,  65  Pa.  267;  welster  v.  Hade, 
52  Pa.  474;  Tyson  v.  Halifax  Tp.,  61 
Pa.  9;  Heffler  v.  Frederick,  26  Leg 
Int  316;  Orubb  V.  Liverpool,  6  Phlla. 
424;  Helser  v.  C^asselberry,  6  Phita. 
194. 

See  also  Johnson  v.  Campbell.  49 
111.  816;  State  v.  Sullivan,  43  111.  412. 

30.  Freeland  v.  Hastings,  10  Allen 
(Mass.)  670-  Hilbish  v.  Catherman, 
64  Fa.  154;  Welster  v.  Hade,  62  Pa. 
474;  Johnson  v.  Campbell,  49  III.  816. 
Compfi,re  Tyson  v.  Halifax  Tp.,  51 
Pa.  9  (holding  that  an  act  direct- 
ing the  repayment  of  money  vol- 
untarily paid  by  an  association  in 
aid  of  its  own  members  would  not 
be  legislation,  but  would  be  in  ttie 
nature  of  a  Judicial  action  without 
notice  to  the  parties  to  be  affected 
by  it,  hearing,  trial,  and  all  that 
gives  sanction  to  Judicial  proceed- 
ings; and  that  such  an  act  would  be 
unconstitutional  In  declaring  an  ob- 
ligation where  none  previously  ex- 
isted, and  then  decreeing  payment 
by  directing  the  money  or  property 
of  the  people  to  be  sequestered  to 
make  the  payment). 

81.  Kstey  V.  Westminster.  97 
Haas.  324;  State  v,  Tappan.  29  Wis. 
664,  9  AmR  622. 

[a]  A  vote  hy  a  town  to  ref«ad 
money  which  has  been  contributed 
by  Individuals  for  the  purpose  of 
fllling  Its  quota  of  troops  under  a 
call  of  the  president  of  the  United 
States  does  not  constitute  a  debt  on 
the  part  of  the  town  toward  an 
Individual  who  has  contributed 
money  for  that  purpose,  and  will  not 
render  the  town  liable  therefor.  Eatey 
V.  Westminster,  97  Mass.  324;  Shen- 
ard  V.  Turner,  18  Allen  (Mass.)  92. 

38.  Oliver  v.  Kislghtley,  24  Ind. 
614,  618  (where  the  court  said: 
"We  can  readily  understand  how  the 
payment  of  a  bounty  .to  volunteers, 
thereby  Inducing  men  to  enter 
promptly  into  the  military  service 
of  the  government,  and  thus  increase 
the  strength  and  power  of  her  armies 
in  the  field,  at  an  earlier  date  and 
at  less  expense  than  could  be  accom- 
plished by  a  draft,  would  'aid  the  gov- 
ernment' But  no  aid  was  afforded 
to  the  government  In  suppressing 
the  rebellion  by  the  re-payment  to 
individuals  of  the  money  they  had 
expended  to  relieve  the  men  drafted, 
or  the  dtlsans  or  townships  from  the 
draft.    The  original  expenditure  of 
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was  usually  upheld,"*  while  adv&oceB  of  the  latter 
character  were  considered  entirely  voluntary  and 
without  consideration."  So  too  the  distinction  has 
been  drawn  between  money  advanced  on  an  express 
or  implied  promise  of  repayment,  or  on  the  faith 
of  a  future  ratification  thereof  by  the  munieipaUty, 
in  which  case  reimbursement  was  authorized,  and 
money  paid  over  only  for  the  purpose  of  saving  a 
draft,' or  for  the  exemption  of  the  persons  so  ad- 
vancing the  money,  in  which  case  the  statutes  pro- 
viding for  a  refund  did  not  apply."* 

H  5]  0.  Aatbority  and  UaUlitr  of  Knnidpal 
Officers  and  Agents."  Officers  and  fwents  of  a 
town  are  bound  by  the  terms  of  the  offer  as  voted 
on  by  the  town  or  ratified  by  statute."*  One  select- 
man cannot  bind  the  town  by  a  contract  made  by 
him  without  the  knowledge  or  consent  of  the  other 
selectmen  j""  neither  can  the  town  be  bound  by  su<^ 
contract  by  estoppel  an^  more  than  by  the  proper 
vigor  of  the  contract  itself.^  Where  authorized, 
however,  the  contract  of  one  selectman  is  as  I^al 
and  binding  as  when  made  by  all.^ 


Personal  liability.  .An  unaathorized  offer  of 
bounty  by  the  selectmen  of  a  town,  in  their  official 
capacity,  to  one  who  knows  that  the  offer  is  unau- 
thorized will  not  render  them  personally  liable 
but  a  promise  personally  by  them  to  that  effect 
will,  if  plaintiff  enlisted  relying  on  it,  be  binding 
on  than." 

[$  6j  D*  Offer  of  Bounty  by  Municipal  Vote— 
1.  OoraeqKuidenoe  of  Vote  with  Notice  of  lleetinc 

In  most  cases  where  bounties  were  offered  by 
towns,  a  town  joeeting  was  fint  called  to  ascertain 
the  views  of  ^the  voters.  Such  meetings  were  usu- 
ally held  on  notice  or  warrant,  setting  out  the  ob- 
jects and  purposes  of  the  meeting  and  the  time 
when  action  would  be  taken,  so  that  the  voters 
might  be  enabl^  to  act  deliberately  and  intelli- 
gently.^ Aa  the  warrants  or  notices  of  the  town 
meeting  constituted  the  groundwork  or  foundation 
on  whidi  an  offer  of  bounty  could  be  made,  the  vote 
was  required  to  correspond  with,  and  be  confined 
to,  the  objects  and  purposes  stated  in  such  war- 
rants or  ttotiees.*" 


the  money  may  have  accomplished 
that  result,  but  upon  its  re-payment, 
the  existence  of  the  rebellion  did 
not  perceptibly  depend.  The  pay- 
ment of  (400  to  men  drafted  under 
the  former  call  for  troops,  when  the 
men  were  already  mustered  into  the 
army  of  the  United  States,  and  were 
then  rendering  moat  efUclent  aid  to 
the  government  In  suppressing  the 
rebellion,  clearly  does  not  come  with- 
in the  Intent  or  the  letter  of  the 
statute" ). 

33.  HllblBh  V.  Catherman.  64  Pa. 
154;  Weister  v.  Hade,  52  Pa.  474; 
Felty  v.  Uhler,  10  Phlla.  (Pa.)  B12. 

34.  Miller  v.  Grandy.  13  Mich. 
640  [foil  Peo.  v.  Blackman,  14  Mich. 
S36]  (where  It  was  held  that  a  stat- 
uto  leKallzlng  the  actions  of  certain 
townsnlpa  in  paying  bounties,  etc., 
did  not  extend  to  aovances  made  by 
Individuals  on  their  own  account 
and  not  on  the  credit  of  the  town- 
ships, and  that  a  vote  to  refund  such 
advances  was  unauthorised  and 
votd). 

35.  Perkins  V.  Milford,  B9  He.  SIB; 
Eatey  v.  Westminster,  97  Mass.  S34. 

[aj  TIM  word  -wAnatoumaia.V* 
should  be  understood  In  lt«  com- 
mercial sense,  Implyins  that  money 
or  property  was  paid  over  on  a  prom- 
ise or  expectation  of  reimbursement. 
Tyson  v.  Halifax  Tp.,  fil  Pa.  9: 
Heiser  v.  Casselberry,  6  Phlla.  (Pa.) 
194. 

[b]    What  ooaatltttM  awttrano* 

of  npayauatiP-nA.  declaration  at  a 
meeting  of  a  bounty  association,  by 
Its  president,  that  ''all  payments  of 
money  to  be  considered  as  loaned  to 
the  township.  In  the  belief  that  the 
legislature  will  so  amend  the  law 
as  to  enable  us  to  throw  the  expense 
on  the  township,"  is  not  such  an  as- 
surance of  repayment  as  fs  contem- 
plated by  statute.  Tyson  v.  Hali- 
fax Tp.,  51  Pa.  9. 

36.  TT<«her  v.  Colchester,  33  Conn, 
fifl7;  Min»>r  v.  Orandy.  13  Mloh. 
640  [foil  Peo.  V.  Blackman.  H  Mich. 
S3ei;  WeRt  Donegal  Tp.  v.  Oldweiler, 
55  Pa.  257:  Tyson  v.  Hitltfax  Tp..  61 
Pa.  9:  Heiser  v.  Casselberry,  8  Phila. 
(Pa.)  194. 

Tft!  ]r*Q«ssity  of  agreement  by 
public  officers. — Tt  was  not  the  in- 
tent of  the  leirlfllature  to  create  a 
municipal  liability  or  to  validate 
loans  or  advances  of  money  to  pro- 
cure volunteers  on  any  authority  or 
understanding  of  private  parties. 
The  asrrepment  or  authority  must 
proceed  from  the  corporate  or  public 
officers.  Hartman  v.  Mt.  Joy  School 
Pist..  68  Pa-  441. 

[bi  Bsllsf  of  district  ta  its  oov- 
Voniw  aapaelty.— No  tax  can  be  lev- 
Ted  under  such  statutes  tor  the  re- 
payment  of  such   advances  unless 


in  the  discharge  of  an  existing  obli- 
gation and  unless  the  claims  of 
those  to  be  reimbursed  arose  from 
advancements  made  for  the  relief 
of  the  district  In  its  corporate  ca- 
pacity, and  not  for  their  own  ex- 
emption. Tyson  V.  Hallfiuc  Tp..  61 
Pa.  9:  Helaer  v.  Casselberry,  6  Phtla. 
(Pa.)  194. 

[cj  Wlwre  Indlvidmals  aot  oa 
thsir  own  aoooaat  In  advaaol&g 
monsy  for  bounty  purposes,  they 
must  be  considered  as  doing  what 
they  are  willing  to  consider  their 
own  part  toward  the  public  welfare, 
and  they  cannot  shift  their  volun- 
tary burden  on  others.  Whether 
they  have  been  Impelled  by  Interest 
or  by  devotion,  their  private  contri- 
butions occupy  the  same  position 
with  their  other  personal  expendi- 
tures. Miller  V.  Orandy.  13  Mich. 
640. 

ST.  IHseMtlim  of  ofleers  ai  to 
amnurt  of  boanty  and  nlassts  of 
bansflolaslM  see  supra  3  8. 

Anpropsr  allowiaoe  of  beu'^  as 
gnmad  for  removal  of  oSow  see 
CounUes  [11  Cyc  427]. 

38.  Carley  v.  Htghgate,  46  Vt. 
273;  Collins  v.  Burlington,  44  Vt. 
16  (both  cases  holding  that  the  se- 
lectmen cannot  waive  a  material 
condition  in  the  offer  or  make  a  dif- 
ferent contract  in  relation  thereto 
from  the  one  authorised);  Hartwell 
V.  Newark,  41  Vt.  337. 

[a]  Oral  promises  fnade  by  of- 
ficers unauthorized  by  any  vote  of 
the  town  cannot  bind  the  town. 
Barker  v.  Chesterfield.  102  Mass.  127. 

[b]  Promise  by  reomltlng  oflloer, 
— O)  A  promise  of  bounty  made  by 
a  recruiting  agent,  being  within  the 
general  line  of  his  authority,  and 
one  of  the  selectmen  having  partici- 
pated In  perfecting  the  enlistment 
of  plalntllT  with  full  knowledge  of 
the  contract  with  him  by  the  agent. 
Is  sufflclent  to  entitle  plaintiff  to  re- 
rover.  Haven  v.  Ludlow,  41  Vt.  418 
rfoll  Sttles  V.  Danville.  42  Vt.  282]. 
(2)  But  where  a  town  Is  not  bound 
to  pay  a  bounty  under  Its  vote.  It 
cannot  be  held  bound  by  a  subse- 
quent promise  made  by  one  of  Its 
officers  who  Is  also  a  recruiting  of- 
ficer of  the  town.  Livingston  v. 
Albany.  40  Vt.  666. 

39.  Hunklns  v.  Johnson,  45  Vt. 
131:  .=icott  v.  Cabot,  41  Vt.  167. 

40.  Hunklns  v.  Johnson.  46  Vt. 
131. 

«.    Guyette  v.  Bolton.  46  Vt.  228. 

[a]  Wsunderstanaiag  of  oon- 
traot^— Where  two  of  a  board  of 
three  selectmen  went  together  to 
procure  the  enlistment  of  plaintiff, 
and  one  of  the  selectmen,  by  consent 
of  the  other,  negotiated  with  plain- 
tiff concerning  the  amount  of  bounty. 


the  town,  after  availing  itself  of 
plalntifTs  credit,  cannot  repudiate 
the  contract  entered  Into  because  the 
two  selectmen  who  did  not  actually 

Sartlcipate  in  making  the  contract 
Id  not  correctly  understand  the  con- 
tract with,  reference  to  the  amount- 
Earla  v.  Walllngford,  44  Vt.  867. 

42.  Leet  v.  Shedd,  42  Vt.  277. 

43.  Leet  V.  Shsdd.  42  Vt  277. 

44.  Plttsburr  T.  ZMwforth,  66  N. 
H.  272. 

[a]  SidBolennr    of  wamutt^A 

warrant  Issued  by  town  officers  for 
a  town  meeting  Is  not  to  be  con- 
strued with  the  same  strictness  as 
a  power  of  attorney  or  penal  statute. 
If  it  gives  inteUlclble  notice  of  the 
subjects  to  be  acted  on  It  !■  suffl- 
clent. Grover  v.  Pembrolie,  11  Allen 
(Mass.)  8S, 

[b]  - 


.  .  anspMBloB  vt  mwmml 
ntes. — Wbsre  a  provisional  statute 
required  a  shorter  time  for  notice  of 
the  meeting  of  the  town  authorities 
for  the  purpose  of  raising  bounties 
than  the  general  statutes  theretofore 
regulating  the  length  of  such  no- 
tice, the  latter  were  pro  tanto  sus- 
pended.   Miller  T.  Grandy,  13  Mich. 

M.  Bull  V.  Warren.  36  Conn.  83: 
Baldwin  V.  North  Branford.  32  Conn. 
47;  Austin  V.  York.  57  Me.  804:  Pitts- 
burg V.  Danforth,  66  N.  H.  272; 
Eddy  V.  I^ndgrovo.  44  Vt.  466:  At- 
wood  v.  Lincoln.  44  Vt,  382;  Jones  v. 
Waterbury.  44. VL  113;  Mudgett  v. 
Johnson.  42  Vt.  423;  Hickok  v.  Shel- 
burne.  41  Vt.  409;  Aiger  y.  Curry. 
40  Vt.  437;  KIttredge  v.  Walden.  40 
Vt.  211;  Blodgett  V.  Holbrook,  29 
Vt.  336;  Blush  T.  ColOhester,  S9  Vt. 
193. 

[a]  Tot*  italtsd  to  amount  stated 
in  wamingif— An  article  in  a  warrant 
for  a  town  meeting  "to  see  if  the 
town  will  vote  to  pay  the  same 
bounty  to  those  who  may  enlist 
after"  a  specified  time  "as  is  now 
paid  by  the  town  to  those  who  en- 
listed before  that  time"  does  not 
authorise  a  vote  to  pay  a  larger 
bounty,  since  the  vote  is  limited  to 
the  amount  stated  in  the  warning, 
and  cannot  exceed  that  sum.  Aufitin 
v.  Tork.  5?  Me.  304. 

fb]  Waning  to  tax;  Tots  to  bor- 
row money. — A  warning  to  see  If  a 
town  will  vote  a  tax  for  the  pay- 
ment of  a  bounty  does  not  authorise 
a  vote  to  borrow  money  for  that  pur- 
pose, and  a  vote  at  a  subsequent 
meeting  to  pay  an  additional  bounty 
will  not  confirm  and  legalise  the 
former  Invalid  vote.  Atwood  v. 
Lincoln,  44  Vt.  832. 

[o]  Boaaty  for  drafted  mem  fof- 
aiaUtag  sabmtates^A  warning  "to 
see  what  action  the  town  will  take 
In  regard  to  the  expected  draft  soon 


FOr  later  easss,  developments  and  tOmmgrnu  In  the  law  see  cumulative  Annotations,  same  title,  pa^and  note  number. 
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[$  7]  2.  OoDBtrnction  of  Vote.  In  giving  con- 
struction to  votes  granting  bounties,  the  same  prin- 
ciple of  interpretation  has  been  applied  as  in  the 
ease  of  statutes.^  Where  the  intention  is  plain,  it 
is  the  duty  of  the  court  so  to  construe  the  vote  as 
to  carry  out  such  intention,  if  the  languacre  used 
will  fairly  admit  of  such  constroetion ;  and  where 
the  meaning  of  the  words  used  is  doubtful,  or  they 
are  susceptible  of  a  doubtful  construction,  that 
sense  is  to  be  adopted  which  best  harmonizes  with 
the  context  and  the  apparent  policy  and  object  of 
the  vote.*'^  Grammatical  precision  and  verbal  accu- 
racy are  not  to  be  expected  in  the  records  of  the 
proceedings  of  town  meetings,  and  the  want  of 
them  vitiates  nothing,  provided  the  intent  can  be 
truly  ascertained,  looking  at  the  record  in  the  light 
afforded  by  a  knowledge  of  the  purpose,  occasion, 
and  circumstances  of  the  proceedings.** 

8]  3.  Rescission  of  vote.  A  vote  or  promise 
of  a  town,  under  legislative  authority,  to  pay  a 
boanty  to  a  soldier,  in  consideration  of  his  having 
enlisted  and  served  to  its  credit,  constitutes  a  con- 
tract which  is  binding  on  the  town  and  which 
cannot  be  rescinded  by  it;"  but  a  vote  to  pay 
bounties,  which  does  not  per  se  vest  a  right  to  the 
bounties  voted  in  the  contemplated  beneficiaries, 
and  which  has  not  been  acted  on  by  them,  may  be 
rescinded,*"  provided  a  proper  warning  has  been 
^ven  of  the  meeting  at  which  the  rote  of  reseia- 
sion  is  taken."^ 


[$  9]  E.  Becorery  Back  of  Bounty"  Obtained 
by  Fratid.  Bounty  money  paid  under  a  fraudulent 
misrepresentation  of  fact  may  be  recovered  back,*^ 
unless  the  eredit  of  the  soldiers  for  whose  services 
it  was  originally  paid  has  been  retained  by  the 
municipality  seeking  recovery,** 

10]  F.  Bight  to  Boun^ — X.  As  Dependent  on 
Nature  of  OSm — a.  In  OeneraL  In  manj  of  the 
offers  of  bounty  made,  the  ultimate  disposition  of 
the  bounty  fund  was  either  intrusted  to  the  dis- 
cretion of  the  municipal  authorities,'^*  or  was  to 
be  disposed  of  only  by  contract  made  through  them- 
selves or  their  authorized  agents. °°  In  the  latter 
case  the  right  to  a  bounty  is  founded  on  contract, 
that  is,  on  an  offer  or  promise  by  the  government 
or  municipality  to  pay  a  bounty  and  an  express  or 
implied  acceptance  thereof .  by  the  soldier.  No 
bounty  can  be  claimed  except  under  such  agree- 
ment or  promise;"  and  even  though  his  enlistment 
operated  to  the  benefit  of  the  town  and  saved  it 
the  necessity  of  procuring  another  man,  this  gives 
no  legal  claim  on  the  town,  unless  it  hstB  agreed  to 
pay.** 

[5  11]  h.  Unconditional  Offer.  Where  the  vote 
offering  the  bounty  is  general  and  unconditional  in 
its  terms,  offering  a  bounty  to  anyone  who  may 
enlist  and  apply  himself  under  the  quota  of  the 
town,  such  vote  constitutes  a  general  and  direct 
offer  to  anyone  who  performs  its  conditions,"*  and 
nothing  further  is  necessary  to  entitle  a  claimant 


to  bfl  tnads"  mttA  to  "see  whether  the 
toim  will  vote  to  pay  bounties"  Is 
mifllcltnt  to  anthorlie  a  town  to  vote 
a  bounty  to  "each  man  liable  to  draft 
who  should  furniah  a  BUbstltute"  or 
who  has  furnished  a  substitute. 
Hickolt  V.  Shelburne,  41  Vt.  409. 

46.  See  generally  Statutes  [36 
Cyc  1102  et  seq]. 

47.  Upton  V.  Stoddard,  47  N.  H. 
167. 

[a]   SnhMqiuat  onlistments. — (1) 

Where  the  warning:  was  "to  consider 
the  propriety  of  paying  bounties  to 
such  persons  as  may  enlist"  to  fill 
ui  existing  quota,  and  the  vote  was 
"lo  pay  to  each  volunteer  to  fill  thp 
required  quota,"  etc.,  ft  was  held  that 
the  vote  had  reference  to  those  who 
ahould  thereafter  enlist.  Sargent  v. 
Ludlow.  42  Vt.  726.  (2)  But  a  vote 
of  a  town  "to  Instruct  the  select- 
men to  pay  three  hundred  and 
twenty-flve  dollars  for  each  volun- 
teer to  fill  our  quota,"  under  a  warn- 
ing of  a  meeting  "to  see  If  the  town 
vlU  authorise  their  selectmen  to  pay 
a  bounty  to  volunteers  to  fill  the 
quota  of  [the  town],"  Is  ambiguous, 
and  Inapplicable  to  future  calls  on 
the  town  for  volunteers.  Scott  v. 
Cabot.  44  Vt.  167. 

48.  Hart  V.  Holden.  55  Me.  572; 
Pottle  V.  Maidstone,  39  Vt.  70. 

4e.  Monroe  County  v.  Wood,  39 
ind.  145:  Hart  v.  Holden,  66  Me.  672; 
Joaselyn  v.  Ludlow,  44  Vt.  B34;  Karle 
V.  Wallingford,  44  Vt.  367:  Swift 
V,  Elmore,  44  Vt  87;  Laughton  v. 
Putney.  43  Vt.  485;  Haven  v.  Lud- 
low, ti  Vt.  418;  Cox  V.  Mt.  Tabor, 
■tl  vt.  28:  Seymour  v.  Marlboro.  40 
Vt.  171;  Pottle  V.  Maidstone,  89  Vt. 

:o. 

[a]   OS«r  for  anOlt  TooetTed. — A 

tote  to  pay  a  certain  sum  for  a  sol- 
4ier'a  credit,  which  the  town  had  al- 
f*ady  received,  is  such  a  completion 
of  the  contract  as  places  It  out  of 
the  power  of  the  town  to  rescind  It 
*>y  a  subsequent  vote  without  the 
itoldier'a  consent.  Haven  v.  Ludlow, 
41  Vt.  418;  Cox  V.  Mt.  Tabor,  41  Vt. 


(b]   Bseuriy   m&dev  atibssqunt 

*ol«<— One  who  reftilists  to  the  credit 
of  a  town  under  an  assurance  from 
its  authorlied  recruttfng  offent  that 
™  will  receive  as  much  as  the  town 

Sid  others,  probably  five  hundred 
llwB,   Is   entitled   to   recover  a 
[9  C.  J.-^] 


bounty  under  a  subsequent  vote  of 
the  town  to  pay  re^nllsted  veterans 
a  bounty  of  five  hundred  dollars,  and 
an  attempt  on  the  part  of  the  town 
to  rescind  Is  Inoperative.  Haven  v. 
Ludlow,  41  Vt.  418. 

Tested  right  In  bonittr  see  Consti- 
tutional Law  [8  Cyc  904], 

50,  Terrett  v.  Sharon,  34  Conn. 
105;  Fouike  v.  West  Bethlehem  Tp., 
63  T^a  221 

61.  '  Chase  v.  Middlesex,  43  Vt.  679. 

53.  Beooverr  of  bounty  paid  nn- 
der  mtooastltutlonal  law  see  Pay- 
ment [30  Cyc  13163. 

53.  Canaan  v.  Derush,  47  N.  H. 
212.  See  also  Com.  v.  Cutler.  13 
Allen  (Ma.<is.>  393  (payment  made  on 
forged  order). 

64.  Franklin  County  v.  Mcllvaln, 
24  Ind.  882. 

65.  Peo.  v.  Quartermaster-Gen.,  14 
Mich.  23.    See  also  supra  9  8. 

66.  Sanders  v.  Bolton.  47  Vt.  276; 
Poquet  V.  North  Hero.  44  Vt.  91; 
Slack  V.  Craftsbury.  43  Vt.  657;  John- 
son V.  Bolton.  43  Vt.  803. 

67.  Me.— Bartlett  V.  Hamlin's 
Qrant  Plantation,  68  Me.  292. 

Md. — Sparrow  v.  Grove,  31  Md. 
214. 

Mass. — Curtis  v.  Pembroke,  1 1 
Allen  92. 

N.  J.— Hoboken  v.  Bailey,  36  N.  J. 
L.  490. 

Pa. — Morgan  v.  Cheater  County,  56 
Pa.  471;  Marietta  Borough  v.  ChlldA, 
56  Pa.  470;  Lancaster  City  v.  Smith. 
56  Pa.  468;  Pittsburg  v.  Casslday.  56 
Pa.  467;  Washington  County  v.  Ber- 
wick, 56  Pa.  466;  Debolt  v.  Dunkard 
.S<Thool  T>ist.,  63  Pa..  214;  Mifflin  v. 
I-Parn,  53  Pa.  180;  Cole  v.  Economy, 
13  Pa.  Co.  649. 

Vt.— Sanders  v.  Bolton.  47  Vt.  276; 
Poquet  v.  North  Hero.  44  Vt.  91; 
Chase  V.  Middlesex,  43  Vt.  679;  John- 
son v.  Bolton.  43  Vt.  303;  James  v. 
Starksboro,  42  Vt.  60S;  Davts  v.  St. 
Albans.  42  Vt.  686. 

Wis. — Frey  v.  Fond  du  Lac.  24 
Wis.  204,  206  (where  the  court  said: 
"There  seems  to  be  no  other  ground 
upon  which  such  an  action  can  be 
sustained,  except  that  of  contract. 
In  all  those  cases  where  actions 
have  been  brought  for  bounty  offered 
before  the  party  enlisted,  the  lia- 
bility of  the  town  or  city  ha.-^  been 
maintained  upon  the  express  ground 
that,  having  ofEered  the  bounty,  and 


the  party  having  accepted  It,  and 
enlisted  on  the  faith  of  it,  there  was 
a  contract  between  them.  No  other 
ground  uponMvhlch  such  a  liability 
could  be  maffltatned,  has  been  sug- 
gested"). 

[a]  nature  of  eontraot. — Statutes 
authorizing  towns  to  raise .  and  to 
appropriate  money,  either  by  assess- 
ment In  the  usual  way  or  by  credit 
pursuant  to  a  vote,  for  the  purpose 
of  enabling  them  to  furnish  their 
assigned  quota  of  men,  are  not  only 
to  enable  towns  to  discharge  a  cor- 
porate duty  under  the  law,  but  to 
relieve  the  Inhabitants  In  respect  to 
drafts  and  military  service.  Any 
contract  or  agreement,  therefore,  ex- 
press or  Implied,  entered  Into  for 
this  puritose  and  to  this  end  is  obli- 
gatory, and  the  town  can  stand  on 
no  different  footing  than  an  ordi- 
nary individual  with  respect  to  an 
ordinary  contract.  Seymour  v.  Marl- 
boro, 40  Vt.  171. 

[b]  trnder  the  Pennsylvania  acts 
of  1864  and  1866,  an  offer  of  a  bounty 
by  a  particular  locality  and  an  ac- 
ceptance of  it  by  the  volunteer  were 
necessary  In  order  to  create  a  public 
obligation  to  pay  the  bounty.  Wash- 
ington County  V.  Berwick.  56  Pa. 
466;  Warren  v.  Daum.  73  Pa,  433. 

68.  Morgan  v.  Chester  County,  66 
Pa.  471;  Marietta  Borough  v.  Childs, 
56  Pa.  470;  Lancaster  City  v.  Smith, 
56  Pa.  468:  Pittsburg  v.  Casslday.  66 
Pa.  467;  Washington  County  v.  Ber- 
wick, 56  Pa.  466;  Poquet  v.  North 
Hero,  44  Vt.  91. 

59.  McLean  County  v.  Augustus, 
63  111,  40;  Larimer  v,  McLean  County, 
47  111.  36:  Madison  County  v.  Miller, 
87  Ind.  257;  Slthln  v.  Shelby  County, 
fit:  Ind.  ion;  Hart  v.  Ilnlden,  55  Me. 
572;  Hunkins  v.  Johnson.  45  Vt.  131; 
Chase  V.  Middlesex,  43  Vt.  679;  But- 
ler v.  Putney,  4-3  Vt.  481;  Davis  v. 
Landgrove,  43  Vt  442;  Jackman  v. 
New  Haven,  42  Vt.  691;  Hill  v.  Sden, 
41  Vt.  196;  Steinberg  v.  Bden.  41  Vt. 
187. 

[a]  Overfilllsg  of  viota. — ^Where 
a  person  Is  mustered  tn  under  a  call 
and  a  bona  flde  offer  of  bounty,  the 
mere  fact  that  more  than  enough 
men  to  All  the  quota  were  mustered 
in  with  him  at  the  same  time  does 
not  affect  his  right  to  recover.  Keough 
V.  Scott  County,  28  Iowa  337;  Pec- 
ham  V.  Buchanan  Coun^^S^onb^ 
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who  has  complied  with  such  eonditions  to  recover 

the  bounty."* 

Necessity  for  reliance  on  offer.  Under  some  of 
the  acts  it  has  been  held  that,  in  order  to  be 
entitled  to  a  bounty,  the  soldier  must  have  enlisted 
in  reliance  on  the  oflfer  of  bounty;"  but  under  other 
statutes  this  has  been  held  not  to  be  necessary.^ 

[$  12]  c  Condition^  or  Restricted  Offer — 
(1)  In  General  A  town  offering:  &  bounty  for  en- 
listment has  power  to  prescribe  the  terms  and  con- 
ditions on  which  such  bounty  shall  be  paid,  tind  a 
peraon  accepting  the  offer  must  comply  with  such 
conditions  if  he  would  receive  the  bounty,''  and 
must  show  that  he  is  within  the  class  of  persons 
contemplated  by  the  vote  or  the  rati^ring  statute."* 

260;  Klttredge  v.  Walden,  40  Vt.  211; 
Pottle  v.  Maidstone,  89  Vt.  70. 

[b]  As  iMtween  men  eiillstlny  and 
BMB  miwtoxtatf  lu^On  a  vote  to  p&y 
three  hundred  dollars  to  "the  first 
Blx  men  who  shall  enlist  into  the 
service  of  the  United  States  to  save 
the  draft,"  the  first  six  to  perfect 
their  enlistments  by  a  muster  into 
the  service  ore  the  six  entitled  to  the 
benefit  of  the  ofTer,  even  though 
others  signed  enlistment  contracts 
before  them.  Hill  v.  £lden.  41  Vt. 
19S. 

00.  Perham  v.  Buchanan  Countr,  28 
Iowa  260:  Hunklns  v.  Johnson,  45  Vt. 
ISX;  Davis  v.  Landsrove.  43  Vt  442; 
Jackman  v.  New  Haven.  42  Vt.  591; 
Steinberg  v.  EMen,  41  Vt  187. 

[a]  irotloe  of  tk*  offM  or  of  Its 
aoceptano*  has  been  held  unneces- 
sary. McLean  County  v.  Augustus, 
63  111.  40;  Larimer  v.  McLean 
County,  47  111.  36;  Chandler  v.  Brlatol, 
46  Vt.  330;  Gale  v.  Jamaica,  89  Vt 
610.  But  see  Warremv.  Daum.  78 
Pa.  433  (holding  thaAiotlca  of  ac- 
ceptance Is  necessary). 

[b]  ITecUot  to  levy  tax^A  con- 
tract formed  by  the  resolution  of  a 
county  board  offering  a  bounty  to 
each  soldier  enlisting  In  the  army, 
and  the  acceptance  of  such  offer  by 
a  soldier  by  actually  enlisting.  Is  not 
affected  hy  neglect  of  the  county  to 
levy  a  tax  to  pay  an  order  Issued 
for  such  bounty.  Clark  County  v. 
Lawrence.  63  111.  88. 

[c]  Onlsslcm  of  mnsterinc  oiil- 
esn^Under  a  vote  to  pay  a  bounty 
to  each  volunteer  to  nil  a  certain 
quota,  if  a  soldier  is  mustered  in 
while  the  deficiency  is  outstanding 
against  the  town,  his  right  Is  un- 
affected by  the  omission  of  the  adlu- 
tant  general  to  reckon  him  on  the 
town's  deficiency,  If  it  existed  at  the 
time  of  his  muster-In,  the  object  of 
the  adjutant  yeneral's  books  being 
to  show  the  standing  of  the  town 
with  the  covemment  not  that  of  the 
soldier  with  the  town.  Steinberg  v. 
Eden,  41  Vt  187. 

ei.  Hoboken  v.  Bailey,  86  N.  J.  I* 
490;  Brecknock  School  Diet.  v.  Frank- 
houser,  68  Pa.  880;  Morgan  v.  Ches- 
ter County,  66  Pa.  471 ;  Marietta 
Borough  V.  Chllds,  68  Pa.  470;  Lan- 
caster City  V.  Smith,  66  Pa.  468; 
Pittsburg  V.  Casstday,  56  Pa.  467; 
Washington  County  v.  Berwick,  66 
Pa.  466. 

[a]  Beeorenr  eaimot  lie  had 
»^dnst  a  draft  assoolatlon,  formed 
for  the  purpose  of  relieving  a  dis- 
trict from  a  draft  for  military  pur- 
poses, by  one  who  enlisted  without 
regard  to  the  bounty  offered  by  such 
association,  and  wltji  the  full  knowl- 
edge that  he  would  not  receive  it 
If  he  did  so  enlist,  and  who  was 
Induced  to  enlist  by  the  hope  of 
receiving  the  state  and  county 
bounties.  Sparrow  v.  Grove,  31  Md. 
214. 

aa.  Madison  County  v.  Miller,  87 
Ind.  267;  Slthin  v.  Shelby  County,  86 
Ind.  109;  Monroe  County  v.  Wood,  89 
Ind.  846;  Keough  v.  Scott  County,  28 
Iowa  837;  Chase  v.  Middlesex,  48  Vt 


Thus,  he  must  show  that  he  has  given  the  required 
notice,""  and  that  he  h^  enlisted  within  the  time 
set  in  the  offer,"  or,  if  no  time  is  set,  within  a 
reasonable  time."  So  if  the  offer  of  a  bounty  is 
limited  to  the  residents  of  a  certain  district  or 
municipality,  or  requires  a  legal  residence  to  entitle 
an  applicant  to  share  therein,  such  residence  is 
a  condition  precedent  to  the  right  of  recoveij.*' 

[$  13]  (2)  Enlistment  nnder  Farticnlar  Call  or 
Qttota.  As  a  general  rule  an  offer  of  bounty  was 
made  to  provide  for  the  exigencies  of  a  particular 
call  for  men,  and  in  order  to  claim  thereunder,  it 
must  be  shown  that  the  enlistment  was  made  under 
the  particular  call  or  q^ot&  designated."  An  en- 
listment after  the  particular  quota  named  in  the 


679;  Butler  v.  Putney,  48  Vt  481; 
Davis  v.  Landgrove,  43  Vt  442;  State 
V.  Brown,  20  Wis.  287.  See  also- 
supra  note  60  Tal. 

[a]  Wltere  the  olalxnant  has  made 
no  efTort  to  hav*  Umaelf  aralled 
until  after  the  quota  has  been  tilled, 
the  situation  of  the  town  will  be 
considered,  and  his  right  to  bounty 
denied.  Davis  v.  Windsor,  46  Vt 
210;  Wttherell  v.  Fletcher,  42  Vt  409. 

63,  Cal.— P«o.  V.  Board  of  Ex- 
aminers. 84  Cai.  847. 

Ind. — Miami  County  v.  Hoohstetter, 
26  Ind.  48. 

Me.— Warren  v.  Durham,  81  Me. 
19^  Daggett   T.   Cushlng,    68  Me. 

Vt.— Carley  v.  Hlghgate.  48  Vt 
273;  Collins  v.  Burlington,  44  Vt  18; 
Sargent  v.  Ludlow,  42  Vt  726;  James 
V.  Starksboro.  42  Vt  602;  Davis  v. 
St  Albans,  42  Vt  686. 

Va. — Innis  v.  Roane.  4  Call  (8  Va.) 
379. 

04.    French  v.  Sangerville,  66  Me. 
69:  Hiniard  v.  Stewartstown.  48  N.  H. 
280;  Burnham  v.  Chelsea.  48  Vt  69. 
[a]    Oommlsaioned  ofloevw— O  n  e 

who  entered  the  army  as  a  commis- 
sioned officer  of  volunteers  Is  not  en- 
titled to  the  bounty  voted  by  b  town 
under  a  statute  which  authorised 
towns  to  raise  and  appropriate 
money  "to  encourage  enlistments  in 
the  army,"  the  court  holding  that  in 
such  a  case  the  term  "enlisted  man" 
could  not  be  taken,  either  in  its  tech- 
nical or  popular  sense,  to  Include  a 
commissioned  officer.  Hilllard  v. 
Stewartstown,  48  N.  H.  280. 

fb]  ItrafteA  noiuMmAataats. — The 
vote  of  a  town  to  pay  a  bounty  to 
drafted  "noncombatants"  who  were 
credited  to  the  town's  quota,  al- 
though discharged  under  the  aot  of 
Feb.  24,  1864,  t  17.  was  not  ratified 
by  Me.  Pub.  L.  (1886)  c  298  i  1, 
ratifying  acts  in  favor  of  volunteers, 
drafted  men,  or  substitutes  of 
drafted  men.  French  v,  Sangerville, 
66  Me.  69. 

65.  Davis  V.  Windsor,  46  Vt  210; 
Atwood  V.  Lincoln.  44  Vt  332. 
Compare  Mudgett  v.  Johnson.  42  Vt. 
423  (holding  that  where  a  person 
had  been  Induced,  to  re^nllst  on  the 
application  of  the  selectmen  of  a 
town,  such  selectmen  could  not  ex- 
clude him  from  the  benefit  of  a 
bounty  by  subsequently,  and  before 
receiving  notice  of  his  reSnlistment. 
filling  the  quota  with  other  men,  un- 
less there  had  been  culpable  negli- 
gence on  the  part  of  said  person  in 
giving  notice  of  his  reBnllstment). 

[a]  BBty  of  Inquiry  on  part  of 
town.— The  mere  failure  of  plalntlfT 
to  Inform  the  town  of  his  enlistment 
will  not  deprive  him  of  his  bounty 
where  it  does  not  appear  but  that 
the  town  might  have  learned  of  It 
on  Inquiry  at  the  office  of  the  adju- 
tant general  to  whom,  it  is  to  be 
presumed,  the  enlistment  was  ofllci- 
ally  reported.  Hill  v.  Eden,  41  Vt 
195;  Gale  v.  Jamaica.  39  Vt.  610. 

[b]  XFotioe  naaooompanleA  by  evl- 
deuoe. — Where  one  enlisted  in  the 
service  of  the  United  States,  had 
himself  credited  to  a  certain  town. 


and  notified  the  town  offlcers  of  the 
fact  It  was  not  necessary.  In  order 
to  entitle  him  to  a  bounty  offered  bv 
the  town,  that  he  should  "accompany 
such  notice  with  evidence  sufficient 
to  warrant  the  officers  in  paying  him 
the  bounty."  It  was  sufficient  that 
the  proofs  were  furnished  before 
the  bounty  was  paid.  Welch  v.  Sugar 
Creek,  28  Wis.  818. 

66.  Greenwood  v.  De  Kalb  County. 
90  111.  600;  Miami  County  v.  Horh- 
stetter,  26  Ind.  48;  Wats;on  v.  Bu- 
chanan County.  44  Mo.  42S;  Bucklin 
V.  Sudbury,  43  Vt  700;  Chase  v. 
Mlddle-'ex,  43  Vt  679. 

67.  Mann  v.  Falrlee.  44  Vt  672. 
[a]    What  Is  Masoaable  time. — It 

has  been  held  that  two  weeks  Is  a 
reasonable  time  for  notification  by 
a  soldier  in  the  field.  Gale  v. 
Jamaica,  39  Vt.  610. 

68.  Upton  V.  Stoddard,  47  N.  R 
167.  But  see  Hoboken  v.  Bailey.  37 
K.  J.  L.  619;  Hawthorne  v.  Hoboken, 
36  N.  J.  L.  247  (both  cases  holding 
that  this  requirement  will  not  be  en- 
forced where  the  terms  of  the  offer 
do  not  distinctly  require  the  con- 
dition, and  where  the  claimant  has 
been  accepted  by  the  corporate  au- 
thorities and  has  performed  his  part 
of  the  contract).   See  Infra  |  18. 

OS.  Oardon  v.  Rssdfield.  68  Ma 
298;  Bucklin  Sudbury.  48  Vt  700; 
Hatch  v.  Fairfield.  48  Vt.  821;  Sey- 
mour V.  Marlboro.  41)  vt  171. 

[a)  «h«B,  la  mubigm  Act  Na 
28  of  the  legislature  of  1864.  'Au- 
thorising the  payment  of  bounties 
to  volunteers  m  the  service  of  the 
United  States"  <L.  [18841  p  53).  was 
designed  to  distinguish  between  vol- 
unteers under  the  call  of  Oct  17. 
1863,  and  those  enlisting  under  the 
call  of  Feb.  1,  1884.  and  to  provide 
a  bounty  for  the  latter  only,  Peo. 
V.  Hammond.  IS  Mich.  847. 

[b]  iraoesalty  of  mnstas  la. — A 
regulation  of  the  United  States  urmy 
that  a  soldier  could  not  be  credited 
to  any  locality  until  mustered  In  Is 
binding  on  the  state  courts  In  deter- 
mining the  rights  of  soldiers  to 
bounties  under  an  offer  of  a  tK>unty 
by  a  county  to  soldiers  enlisting  to 
"nil  the  quota"  of  the  county  and  to 
avoid  a  draft  under  a  call  of  the 
president  of  the  United  States  for 
troops.  Vermillion  County  v.  Ham- 
mond. 83  Ind.  468. 

[cl  Part  of  amroprlatloa  wnsed. 
— Where  a  county  court,  under  au- 
thority of  statute,  appropriated  a 
sum  of  money  to  be  applied  in  pay- 
ment of  bounties  and  made  an  order 
providing  for  the  distribution  of  the 
money  to  volunteers  credUed  to  the 
county  under  the  "late  call."  a  soldier 
volunteering  under  a  subsequent  call 
Is  not  entitled  to  a  bounty  under 
such  order,  although  a  part  of  the 
appropriation  remains  unused.  Wat- 
son V.  Buchanan  County,  44  Mo.  433. 

[d]  ■nllstmsnt  in  partlimlar 
T»lmeitt —  (1 )  Where  a  county 
offered  a  bounty  for  enlistment  In  a 
particular  regiment  and  the  claimant 
enlisted  In  that  regiment,  but  was 
afterward,  without  his  consent, 
mustered  into  another,  he  was  en- 


For'latev  eases,  dersloviiients  and  dbmag^m  in  the  law  see  cumulative  Annotations,jMune  tltle^^^^^^i>«4»;qumber. 
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vote  has  been  filled  will  not  innre  to  the  benefit  of 
the  subsequently  applied  volunteer/"  unless  he  was 
t^orant  of  the  fact." 

Effect  of  transfer^'  or  change  of  credit.  Where 
a  town  has  become  liable  to  a  volunteer  for  bounty, 
his  subsequent  transfer  to  the  credit  of  another 
town,  without  his  knowledge  or  consent,  does  not 
relieve  the  town  of  liability."  Nor  will  an  attempt 
on  the  part  of  a  volunteer  to  get  his  credit  changed 
before  he  ia  actually  mustered  in  prejudice  his 
right  of  TeeoTSEy  where  such  attempt  was  a 
failure." 

[^4]  d.  Bnlistment  Prior  to  Offer.  As  the 
right  to  a  bounty  is  founded  on  contract/"  an  en- 
listment prior  to  an  offer  of  bounty  does  not  entitle 
the  soldier  to  recover  the  same.'* 

Prior  enlistment  u  consideration  for  promise  of 


bounty.  But  an  enlistment  operating  to  the  bene- 
fit of  a  town  is  a  sufficient  consideration  to  support 
a  subsequent  promise  by  the  town  to  pay  a  bounty 
to  the  person  enlisting." 

[$  15 j  2.  FerBona  Entitled  to  Bounty"— 
a.  Drafted  Men.  In  the  absence  of  statute  or 
express  agreement),  a  drafted  man  has  no  claim 
on  a  bounty  fund/  and  especially  is  this  so,  where, 
after  being  drafted,  he  has  paid  commutation 
money  in  lieu  of  actual  service.*"  In  many  in- 
stances, however,  bounties  were  provided  for  this 
class  of  persons  who  were  actually  mustered  into 
service,  and  in  such  cases  the  ordinary  rules  ap- 
plicable to  a  volunteer  were  enforced."  Thus, 
the  drafted  man  must  be  accepted  by  the  board  of 
examiners,*'  and  go  to  fill  the  quota  under  which 
the  offer  was  made.** 


tHled  to  the  iKtunty.  Hackleman  v. 
Hcnrr  County,  78  Ind.  1«2.  (2)  But 
vhers  a  town  voted  a  bounty  to  each 
man  who  should  enlist  Into  the  old 
reflmants.  to  fltl  the  town  qnota  under 
a  given  call,  one  who  enlisted  Into 
a  new  rerlmAnt,  but  who  was  ap- 
plied on  the  Quota,  could  not  recover 
the  bounty,  even  uioush  he  Intended 
to  comply  with  the  offer  and  erro- 
neously believed  that  the  selectmen 
could  waive  a  material  condition 
thereof.  Carley  v.  Hlghgrate,  4B  VL 
113. 

fe]   Paitloiilar  oall  not  speelfled. 

— 'L'nder  the  resolution  of  a  county 
to  pay  a  bounty  to  volunteers  en- 
listed to  the  credit  of  the  quota  of 
the  county  "under  the  [then]  present 
call,  or  to  fill  any  call  that  might 
thereafter  be  made,"  the  county  Is 
liable  to  personfl  who  enlist  in  any 
other  quota  than  that  due  from  the 
county  at  the  time  of  the  adoption 
and  publication  of  the  resolution, 
and  Uie  foct  that  one  half  of  the 
bounty  waa  to  be  paid  at  a  fixed  date 
would  not  affect  the  rule.  Sowers 
T.  Pace  Conntir,  12  Iowa  5S0. 

TO.  lUanil  County  v.  Hochstetter, 
H  Ind.  4S;  Preble  v.  aiMad.  U  He. 
tsv.  JouM  V.  Waterbury,  44Vt  118; 
Davis  T.  St.  Albana,  42  Vt.  SSS; 
WrlBley  v.  Wateriiury,  42  Vt  228. 

n.  Mayweather  v.  Scott  County. 
31  Iowa  141  (where  It  was  held  that 
a  proclamation  by  the  Kovemor  an- 
nounclngr  that  the  quota  was '  full. 
Issued  and  published  three  days  be- 
fore plaintiff  enlisted  under  an  offer 
of  bounty  by  the  county,  would  not, 
in  the  absence  of  notice  thereof  to 
plaintiff,  bar  a  recovery,  and  that 
the  proclamation  and  its  publication 
tn  a  dally  paper  In  the  county  would 
not,  as  a  matter  of  law,  constitute 
notice  of  Its  contents). 

72.  Vransf  or  to  aaother  nclmeat 
see  supra  note  69  [d]. 

73.  Northrop  v.  Plttsfleld,  2 
Thompa.  ft  C.  (N.  T.)  108. 

74.  Chandler  v.  Brletol,  46  Vt. 
130. 

75.  See  supra  f  10. 

76.  111. — Greenwood  v.  De  Kalb 
County.  »0  111.  SOO. 

Iowa. — Wells  v.  Scott  County,  88 
Iowa  141. 

Me.— Alley  V.   Edgwcomb,   BS  Me. 

«4. 

Md.— Park    v.    Baltimore,    29  Ud. 

i77. 

Mass. — Fowler  v.  Danvers,  8  Allen 

SO. 

Mo. — Ritchie  V.  Buchanan  County, 
ED  Ho.  S62. 

N.  H.— Kidder  v.  Stewarflstown,  48 
■V.  H.  290;  Shackford  v.  Newlneton, 
tl  N.  H.  416:  Huntress  v.  Stratham, 
«  N.  H.  409;  Crowell  v.  Hopkin- 
ton.  45  N.  H.  9. 

Pa.— Amity  Tp,  v.  Reed.  62  Pa. 
ItS;  Susquehanna  Depot  v.  Barry,  61 
Pa.  317:  Washington  County  v.  Ber- 
wick, 66  Pa.  468;  Hlfflln  School  Diet. 
V.  Uam,  52  Pa.  180. 
,  Vt.— Chase  v.  Middlesex,  43  Vt. 
i^y.  Hatch  V.  Fairfield.  48  Vt  821; 
Suwmt  V.  Ludlow,  42  Vt  788. 

Wis^Frey  v.  Fond  du  Lac,  24  Wis. 


[a]  BaUstmaat  Mom  but  muster 
In  after  vote. — a  town  which  voted 
to  pay  a  bounty  to  thoae  who 
should  enlist  under  an  exlstlnar  call 
for  troops  and  be  applied  on  Its 
quota  Is  bound  to  pay  those  who  en- 
listed previously  to  the  vote,  but 
were  mustered  In  subsequently  there- 
to, to  the  credit  of  such  town,  where 
they  had  the  rl^ht  at  the  time  of 
muster  to  be  credited  to  any  town 
they  chose.  Johnson  v.  Newfane, 
40  Vt  9;  Gale  v.  Jamaica,  89  Vt. 
610. 

77.  Carver  v.  Creoue,  48  N.  T. 
886  [aft  46  Barb.  607^:  Josselyn  v. 
Ludlow,  44  Vt  B84:  Swift  v.  Elmore, 
44  Vt  87;  Collins  v.  Burlington,  44 
Vt.  If:  Laughton  v.  Putney,  4S  Vt. 
486:  Butler  v.  Potn^.  43  Vt.  481; 
Riekok  V.  Shelbume,  41  Vt  409;  Cox 
V.  Mt  Tabor,  41  Vt  28;  Seymour  v. 
Marlboro,  40  Vt  171.  Compare  Green- 
wood V.  be  Kalb  County.  80  III.  600 
(holding  that  a  resolution  of  a  board 
of  superviaors.  promlsinv  to  pay  a 
bounty  to  a  person  who  haa  pre- 
viously enlisted  In  the  military  serv- 
ice of  the  United  States,  without 
any  assurance  of  a  bounty  before 
enlisting,  will  creace  no  Indebted- 
ness, for  want  of  a  consideration  to 
support  the  promise,  and  for  the 
want  of  legal  authority  In  the  board 
to  make  the  same). 

OoBslderatlon  of  promise  to  pay 
bouatlea  to  previously  dr^ted  men 
see  Infra  note  79  [c]. 

78-   SouB^  earned  byi 
Apprentice  see  Apprentices  J  87. 
Minor  see  Parent  and  Child  [28  Cyc 

16261. 

79.  Feo.  V.  Westford,  63  Barb. 
(N.  T.)  655  [aff  88  HowPr  2S]; 
Guilford  School  Dlst.  v.  Zumbro, 
66  Pa.  432;  Wahlschlager  v.  Liberty, 
83  Wis.  362. 

^1  Drafted  men  wbo  paid  sub- 
stltates  volunteering  In  their  stead 
were  entitled  to  a  bounty  under  the 
act  of  Aug.  26,  1864,  S  &■  Moore  v. 
Clearfield,  69  Pa.  232. 

[b]  Any  person  wlio  "enllated  or 
re-enll«ted.'< — Acts  (1896)  c  818, 
authorizing  any  person  who  "en- 
listed or  re-enllBted"  in  the  United 
states  army  for  the  suppression  of 
the  rebellion,  and  who  was  honorably 
discharged  and  thereby  became  en- 
titled to,  but  haa  not  received,  any 
bounty  voted  by  any  town,  to  recover 
the  same  from  such  town  in  an  action 
on  such  statute,  etCn  does  not  apply 
to  drafted  men.  O'Connor  v.  Water- 
bury.  69  Conn.  206,  37  A  499. 

[c1  Where  resolntlous  to  pay 
bonatios  to  drafted  men  were  passed 
after  the  war  and  after  the  men  had 
been  discharged  from  service,  there 
was  no  obligation  to  pay  bounties, 
not  even  a  moral  obligation  to  sup- 
port a  promise  to  pay,  and  orders  In 
favor  or  drafted  men  under  the  reso- 
lutions were  mere  gratuities  and 
could  be  revoked  before  payment,  be- 
ing supported  by  no  consideration. 
Amity  Tp.  v.  Reed,  82  Pa.  442;  Sus- 
quehanna Depot  V.  Barry,  61  Pa.  317. 

80.  Conn. — Tomllnson  v.  Hunting- 
ton. 39  Conn.  88. 


Me. — Moulton  v.  Raymond,  60  Me. 
121;  Thompson  v.  Plttston,  59'  Me. 
646:  Barbour  v.  Camden,  61  Me.  608. 

N.  H..~Gould  v.  Raymond,  68  N. 
H.  260:Bowlesv.  Landaff,69N.H.  184. 

Pa.— Kelly  v.  Marshall!  69  Pa.  319; 
Scarlet  v.  Robeson  Tp.  School  Dlst, 
2  Woodw.  2B. 

Vt.— Davis  V.  Putney,  42  Vt  B82. 

ta]  JL  numialpal  eorpoiatlon  oaa- 
not  eonatltationaliy  pay  a  iwnntar  to 
a  drafted  man  wito  liaa  paid  oommo- 
tatton  In  lieu  of  actual  service,  as  it 
would  in  effect  be  payment  of  the 
commutation  money  by  the  munici- 
pality. Moulton  V.  Raymond,  60  Me. 
121;  Gould  V.  Raymond,  69  N.  H.  260; 
Bowles  V.  Landa/f,  69  N.  H.  164; 
State  V.  Jackson,  83  N.  J.  L.  460; 
Kelly  V.  Marshall,  69  Fa.  219. 

81.    See  cases  Infra  note  82  et  seq. 

83.  Reed  v.  Sharon,  36  Conn.  191 
(holding  that  where  a  town  author- 
ized the  selectmen  to  pay  a  certain 
sum  to  every  citizen  of  the  town 
drafted  Into  the  United  States  serv- 
ice "and  accepted  by  the  board  of 
examiners,  who  shall  enter  said  serv- 
ice or  procure  an  accepted  substi- 
tute," and  plaintiff  was  drafted,  but 
before  the  examination  he  procured 
a  substitute  who  was  accepted,  plain- 
tiff was  not  entitled  to  recover  for 
the  sum  granted  by  the  town  to 
drafted  men,  because  he  was  not 
"accepted  by  the  board  of  ex- 
aminerB">. 

83.  Bickfbrd  Brookvtlle,  61  Me. 
89. 

[a]  ruAouffh  Bftar  aiMMptanoe. — 

(1)  A  town,  at  a  regular  meeting, 
voted  to  pay  a  certain  sum  "for  each 
man  drafted  to  fill  their  quota."  Plain- 
tiff,  a  resident  of  the  town,  was  drafted 
and  accepted,  but  was  furloughed  to 
continue  his  work  In  the  navy  yard 
where  he  had  been  employed,  and  was 
never  called  on  for  actual  military 
service.  It  was  held  that  plaintiff 
was  not  within  the  vote,  and  since 
he  had  not  gone  "to  fill  the  quota" 
could  not  recover  against  the  town. 
Bickford  V.  Brooksvllle.  55  Me.  89. 

(2)  But  where  plaintiff,  having  been 
examined,  accepted,  and  allowed  on 
the  quota,  was  permitted  to  go  home 
on  condition  that  he  return  at  a  speci- 
fied time,  and  on  his  return  he  was 
i  n  form  ed  of  th  e  su  rrender  of  the 
Confederate  army  and  that  he  might 
return  home  and  remain  there  until 
further  notice,  and  he  received  pay 
as  a  soldier  and  was  finally  dla- 
charged  In  the  regular  way,  ft  was 
held  that  he  had  entered  the  service 
within  the  meaning  of  a  vote  for 
bounty,  and  that  he  was  entitled  to 
the  same.  Mahoney  v.  Llncolnville. 
66  Me.  450. 

[b]  Besolstion  adopted  aftar  quota 
filled,— A  recovery  cannot  be  had  on 
a  town  bond  given  to  one  who  had 
furnished  a  substitute  to  apply  on 
the  town's  quota,  the  bond  having 
been  issued  under  a  resolution  to  pay 
bounties  to  drafted  men.  which  reso- 
lution was  adopted  after  the  quota 
of  the  town  had  been  filled.  Susque- 
hanna Depot  V.  Barry,  jiSI~*I%.  317j_  " 
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[$  16]  b.  8a1»ttt(ttw.  In  some  states  a  snb- 
stitute  is  a  volunteer  within  the  meaning  of  stat- 
utes providing  for  bounties  to  such  class  of  per- 
sons, and  a  bounty  offered  for  the  purpose  of 
proeuring  or  furnishing  volunteers  embraces  the 
famishing  of  a  substitute,"*  even  though  the  person 
procuring  the  substitute  had  been  drafted." 

[$  17]  c.  Veteran  Volnnteeni.  As  it  was 
thought  desirable  to  retain  on  the  several  quotas 
the  services  of  veterans  who  had  previonsly  en- 
listed, in  many  cases  special  inducements  were 
held  out  by  way  of  bounties  to  persons  who  an- 
swered to  that  description;"  and  veteran  bounties 
wei;iB  also  ofFered  by  the  United  States,  payable  at 
r^tdar  intervals  of  six  months  until  the  expiration 
of  three  years  of  service.**  Under  certain  orders 
of  the  war  department,™  a  veteran  volunteer  reen- 
listing  became  legally  entitled  to  the  installments 
of  bounty  promised  by  those  orders;"  but  his  right 
to  subsequent  installments  ceased  if  he  ceased  to 
be  an  enlisted  man  by  becoming  a  commissioned 
ofBeer.'^  An  oflBcer  remustered  by  the  war  depart- 
ment loses  the  right  to  the  Imunty  to  be  paid  by 
the  United  States  at  the  expiration  of  his  two 
years*  enlistment,  if  the  remuster  is  antecedent  to 
the  expiration  of  the  two  years." 

[$  18]  d.  Honresidents.  Unless  the  statute  or 
vote  of  the  town  offering  a  bounty  so  requires," 


it  is  not  necessary  that  persons  should  reside  within 
the  town  in  order  to  be  credited  on  its  quota  and 
receive  bounty.** 

[i  19]  6.  Effect  of  Deaertioii^d)  In  GeneraL 
Where  a  volunteer  has  enlisted  in  contemplation  of 
an  offered  bounty  his  rifi^t  to  the  same  is  perfected 
when  he  is  mastered  in.''  Hence  the  faet  of  his 
sulraeqaeut  desertion  will^  not  defeat  sneh  right," 
unless  there  is  some  provision  to  that  effect  in  the 
contract  or  statute  onder  which  he  enlisted."  Even 
in  such  a  ease,  it  has  been  held,  a  subsequent 
pardon  by  the  president  and  honorable  discharge 
removes  any  chaive  or  impediment  in  the  way  of 
receiving  bounty,^  unless  conditions  inconsistent 
with  such  bounty  are  attached  to  the  restoration, 
or  are  imposed  as  a  punishment  for  a  previous 
military  offense."^ 

[$  20]  (2)  Bonnty  Payable  in  Instalhnents. 
Bounties  which  are  made  payable  either  in  install- 
ments or  at  times  subsequent  to  the  date  when  the 
soldier  enlisted  or  joined  his  regiment  are  depend- 
eat  on  faithful  service  actually  rendered  according 
to  the  tenns  of  the  enlistment,"  and  at  no  time 
and  in  no  manner  can  a  militaxy  deserter  claim 
future  installments  of  bounty.* 

[$21]  3.  Amount  Beeorerable— a.  In  General 
The  amount  of  bounty  recoverable  is  dependent  on 


84.  Miller  v.  Putnam  County.  29 
Ind.  76;  Mageo  v.  Cutler,  43  Barb. 
<N.  tY  239. 

[a]  n  Sm  otlMnriM  In  other  states. 
Peo.  v.  Quartermaster-General;  25 
Mich.  340. 

[b]  SniMtttntM  teBlahed  bir  «iaft 
woolatioM^'  ■  The  act  of  March  3, 
186E  (18  U.  a.  St.  at  U  487),  pro- 
vided that,  where  an  aasoclatlon  pro- 
cured the  enlistment  of  men  to  the 
credit  of  Ita  district,  such  men  might 
be  counted  as  auhstltutes  In  the  event 
that  members  of  such  association 
were  afterward  drafted.  Under  a 
resolution  to  pav  bounties  to  volun- 
teers, It  was  neld  that  payment  was 
properly  made  to  recruits  furnished 
by  such  an  association;  that  such 
recruits  were  volunteers;  and  that 
the  mere  fact  that  they  were  liable 
to  serve  as  substitutes,  In  the  event 
of  draftlne  of  members  of  the  asao- 
dation.  did  not  bar  their  rlsht  to  the 
bounty.  McClure's  Est,  63  Pa.  226; 
Foley  v.  Tovey,  54  Pa.  190. 

85.  Miller  v.  Putnam  County,  29 
Ind.  75;  Hlckok  v.  Shelbume.  41  Vt. 
409;  Bingham  v.  Springfield.  41  Vt.  32 
[foil  Roeera  v.  Shelbume.  42  Vt  660]. 

[a]  Applloatloii  to  assigned  ftvota. 
— L.  (1865)  c  29  5  6.  providing  that 
a  bounty  "shall  be  paid  to  any  person 
who  has  furnished  or  who  phall  fur- 
nish an  acceptable  substitute  to  ap- 

61y  on  the  quota  under  the  call  of 
ecember  19.  1864.  .  .  .  Which  sub- 
stitute shall  have  been  accepted  by 
the  authorities  of  the  United  States 
and  credited  to  the  town,  city  or 
county  In  which  said  person  shall 
be  enrolled  and  which  substitute 
shall  go  to  reduce  the  quota  In  such 
town  or  county,"  was  held  to  apply 
only  to  such  principals  as  furnished 
substitutes  whose  enlistments  ap- 
plied on  the  assigned  quota  of  men 
and  went  to  reduce  such  quotas,  by 
so  far  actually  filling  them.  Taber 
V.  Erie  County,  131  N.  T.  482,  441, 
30  NE  177  rrev  H  NTS  211]. 

[b]  Snbstitnte  for  no  parti onlar 
persoibp— In  pursuance  of  L.  (1865) 
c  14,  a  town  voted  to  pay  two  hun- 
dred dollars  to  each  volunteer  to  be 
credited  to  Its  quota,  etc.  Plaintiffs, 
six  in  number,  being  residents  of 
the  town  subject  to  military  duty, 
entered  Into  a  contract  with  three 
persons,  by  which  plaintiffs  Jointly 
agreed  to  pay  to  each  of  said  other 
parties  three  hundred  dollars,  for 
which  sum  each  of  said  other  parties 


agreed  to  volunteer  Into  the  service 
of  the  United  States  to  the  credit  of 
said  town.  Plaintiffs  claimed  as  per- 
sons furnishing  substitutes  and  as 
assignees  of  said  volunteers.  It  was 
held  that  as  not  one  of  these  three 
volunteers  entered  ths  service  as  the 
substitute  of  any  particular  person, 
and  as  neither  of  them  knew  of  the 
offer  of  the  town  at  the  time,  plain- 
tiffs could  not  recover.  Orubb  v. 
Menomonee,  21  Wis.  694. 

86.  Dean  v.  Putnam  County,  29 
Ind.  117. 

87.  State  v.  Washington  Tp.,  24 
Oh.  St.  603:  State  v.  Richland  Tp.,  20 
Oh.  St.  362;  Brecknock  School  T>lst. 
v.  Frankhouser,  68  Pa.  880;  Washing- 
ton County  V.  Berwick,  66  Pa.  466; 
Petersburg  v.  Noas,  62  Pa.  448;  Haven 
V.  Ludlow.  41  VL  418. 

[a]  Orsdlt  for  servloes. — (1)  A 
vote  "to  pay  the  veteran  soldiers 
three  hundred  dollars  bounty,  and 
seven  dollars  per  month  as  long  as 
they  remain  in  the  service,"  without 
specifying  what  veterans  are  meant, 
will  be  construed  to  apply  only  to  the 
veterans  whose  services  stood  to  the 
credit  of  the  town  that  passed  the 
vote  allowing  that  amount  to  each. 
Cox  v.  Mt.  Tabor,  41  Vt.  28.  (2) 
The  word  "credit"  applies  to  the  re- 
duction in  the  number  of  drafted 
men.  and  does  not  mean  the  creditor 
relation  between  the  volunteer  and 
the  locality,  but  expresses  the  rela- 
tion between  the  government  for  the 
number  to  do  service  and  the  *  lo- 
cality owing  the  service,  Morgan 
V.  Chester  County,  66  Pa.  471;  Mar- 
ietta Borough  v.  Chllds.  66  Pa.  470; 
Lanca.iter  City  v.  Smith,  56  Pa. 
468;  Pittsburg  v.  Casslday.  66  Pa. 
467;  Wa-'hlngton  County  y.  Berwick, 
66  Pa.  4G6. 

[b]  Vneq^lrad  tuHstmtlit . —  ft  town 
vote  to  pay  "veterans  re-enllsttng  In 
the  field"  wa.s  held  to  mean  an  offer 
to  pay  soldiers  who  rePnllsted  while 
they  were  yet  held  to  service  under 
a  former  unexpired  enlistment,  and 
not  to  pay  soldiers  who  re^nllsted 
after  having  been  discharged  from 
service.  Sargent  v.  Ludlow,  42  Vt.  726. 

[c]  Veterans  In  the  fleU. — Under 
the  act  of  April  16,  1867.  as  amended 
April  16,  1880,  the  class  of  volunteers 
designated  as  "re-enlisted  veteran 
volunteers"  does  not  embrace 
"veteran  volunteers"  who  were  not  In 
the  Held  at  the  time  of  their  enlist- 


ment as  veteran  volunteers:  and 
hence  they  are  not  entitled  to  the 
bounty  provided  by  statute.  State  v. 
Oglevle,  36  Oh.  St.  894. 

88.  See  Phllbrook  v.  U.  S..  8  Ct. 
CI.  623. 

80.  Oen.  Ords.  War  Dept.  Nos.  191. 
324,  of  1843,  as  ratified  by  Joint 
Resolution,  Jan.  18,  1864  (13  U.  S. 
St.  at  L.  400), 

80.    Mahan  v.  U.  8..  39  Ct.  CI.  97. 

•1.    Haban  v.  U.  S„  39  CL  CI.  97. 

OS.  Mahan  v.  U.  8.,  88  Ct.  Cl.  97; 
Remolds  V.  U.  a..  39  CL  cn.  74. 

M.   See  supra  I  18, 

94.    Northrup     v.     Ptttsfleld.  I 
Thomps.  &  C.  (N.  Y.)  108:  Davis 
Windsor,    48    Vt.    210;    Blodgett  t. 
Holbrook.  39  Vt.  386. 

88.  Hunkins  t.  Johnson,  46  Vt 
ISl:  Steinberg  v.  Bden,  41  Vt.  1ST. 

86.  Terrell  v.  Colebrook.  85  Cona 
188;  Elchelberger  v.  Sifford.  27  Md. 
320;  Rogers  v.  Shelbume.  42  Vt.  BSD; 
Bingham   v.   Springfield,   41   Vt.  SS. 

[a]  SMMttloB  aiUI  mVBllstBUBt 
In  anoUtsr  town^Where  a  person 
enlisted  In  one  town,  and  on  account 
of  a  larger  offer  he  deserted  and  re- 
pnlisted  in  another.  It  was  held  that, 
even  though  he  was  withdrawn  from 
the  latter  town  and  compelled  to 
serve  out  his  term  under  the  Rmt 
enlistment,  yet  such  first  town  wan 
liable  for  the  bounty,  since  it  had 
received  the  benefit  of  the  contract 
Bonnett  v.  Guildhall,  38  Vt.  232. 

[b]  The  desertloa  of  a  sttbstltaU 
did  not  defeat  the  right  of  the  person 
furnishing  the.Bubstltute  to  a  bounty. 
Rogers  V.  Shelbume,  42  VL  650.  But 
see  Lebanon  v.  Heath,  47  N.  H.  353, 
360  (where  the  court  said:  "Th©  evi- 
dence tends  legally  to  prove  a  usac^ 
at  the  place  of  the  contract,  that  the 
substitute  broker  was  understood  as 
warranting  that  the  substitute  was 
not  a  deserter,  and  that  the  defend- 
ant had  knowledge  of  such  usafce: 
and  that  being  the  case,  the  parties 
must  be  deemed  to  have  contracted 
In  reference  to  It,  and  a  warranty  1> 
to  be  Implied"). 

87.  Barnes  v.  Rutland.  42  Vt.  621: 
Harvey  v.  Peachan,  42  Vt.  287. 

9&  U.  S.  V.  KaUy,  16  Wall.  (V.  S.) 
34,  21  L.  ed.  103;  Ciole  v.  IT.  S..  34  Ct 
Cl.  446. 

98^4.  U.  S.  V.  Landers,  92  U.  S.  7T, 
23  L.  ed.  603  (rev  9  Ct.  Cl.  242]. 

99.    Phllhrook  v.  U.  S..  8  Ct.  Cl.  5!J. 

1.  New  Hampshire  v.  U.  S..  20  Cl. 
Cl.  394. 


For  later  oases,  dsralovmsBts  and  diuvee  In  the  law  see  cumulative  Annotatlons,_aanie  t 
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tbe  amoant  offered  in  each  indiTidoal  ease/  or  the 
length  of  time  for  vhieh  the  person  volnnteered 
to  serve.'  There  is  a  marked  diflemee  between 
an  absolute  offer  of  a  certain  sum  and  the  offer 
of  a  bounty  not  exceeding  a  certain  sum.  The 
former  is  definite  and  certain  and  can  be  satis- 
fiedt  if  accepted,  only  by  the  payment  of  the  fixed 
snm.  The  latter  is  variable  ahd  indefinite  and 
capable  of  satisfaction  with  any  sum  leas  than  the 
fixed  amount.  Hence,  it  cannot  be  accepted  so  aa 
to  create  an  obligation  to  pay  any  definite  sum 
without  further  negotiation.*  By  some  statutes 
part  of  the  bounty  was  to  be  paid  on  enlistment 
and  the  remainder  either  in  installments  or  at  the 
expiration  of  the  term  of  serviee,"  while  all  bounty 
claims  under  the  surplus  remaining  from  state 
equalization  funds  were  dependent  on  the  time  of 
serrice.* 

.  Th«  state  aid  vUch  the  family  of  a  soldier  has 
nceiTad  from  the  treasury  of  the  town  under  the 
statutes  of  the  commonwealth  is  in  no  sense  a 
payment  of  or  sabstitute  for  the  sum  which  the 
town  had  promised  to  pay  to  him  individoally 
daring-  the  term  of  his  enlistment.'' 

22]  b.  Additional  Fay.  In  addition  to  the 
bounties  payable  on  enlistment  and  muster,  munic- 
ipalities in  certain  states  further  provided  certain 
gratuities  or  additional  pay  to  those  volunteering 
for  service.* 

[\  23]  c  Homey  Paid  Broker.  Money  paid  a 
broker  as  eonsideration  for  procuring  volunteers  is 
not  bounty  money,  and  the  soldier  oilisted  has  no 
(laim  on  such  money  as  for  bounty.*   But  an  en- 

a.  Ferrin  v.  Ponland.  63  Me.  468; 
ShackfoTd  V.  Newington,  46  N,  H. 
HlIlB  V.  Marlboro,  td'  Vt.  648. 

[a.]  Oondltloiuil  bowLtr^A  vote 
was  passed  by  a  town  "that  all  men 
belonslnir  to  the  town  and  enllstlns 
into  the  service  of  the  United  States, 
and  who  shall  be  accepted  and 
mustered  Into  the  service  of  the 
same,  shall  receive  a  bounty  from 
the  town  of  one  hundred  and  twenty- 
flve  dollars,"  and  "that  shall  the  full 
(luota  required  of  the  town  be  en- 
listed and  accepted  as  aforesaid,  an 
additional  sum  of  seventy-flve  dollars 
ihall  be  paid  each  man  thus  enllst- 
lns. bat  shoald  there  be  a  failure  In 
making  up  the  full  quota  of  nine 
months'  men,  then  those  enllstlns 
and  being  accepted  and  mustered  as 
tforeaald  shall  receive  only  the  sum 
of  one  hundred  and  twenty-flve  dol- 
lars." In  consequence  of  these  votes 
certain  citlsens  of  the  town  were  en- 
listed and  mustered  Into  the  United 
States  service,  but  not  enough  to 
fill  the  quota,  and  after  about  three 
months  a  draft  was  ordered.  The 
town  then  avarted  the  draft  by  flll- 
tng  the  quota  with  recruits  from 
abroad.  It  was  held  that  the  quota 
was  not  filled  so  as  to  entitle  the 
dtlxens  so  enlisted  to  the  additional 
mm  of  seventy-five  dollars.  Bishop 
T.  Rochester,  9S  Mass.  84. 

S.   Burbee  v.  Winhall.  41  Vt.  894. 

4.  Blodfett  V.  Springfield,  48  Vt. 
t36. 

a.  Bowman  v.  U.  S.,  10  Ct.  CI.  408; 
Phllbrook  v.  V.  S..  8  CL  CI.  823; 
State  V.  Baltimore,  SS  Md.  S98. 

8b  XeOnlre  v.  Llnneus,  74  Me. 
141;  RlffSB  V.  Lee,  61  Me.  49». 

y.  Orover  v.  Pembroke,  11  Allen 
(UasM  88. 

.  L  windiester  v.  Corlnna,  66  Me. 
y.  Harsh  V.  Sdtuate,  168  Mass.  84, 
tt  NE  412.  10  LRA  208  and  note; 
Howes  V.  Hlddleborough,  108  Mass. 
1!S;  Carr  v.  Warren.  98  Mass.  829; 
James  v.  Scltuate.  ll  Allen  (Mass.) 
*1:  Curtis  V.  Pembroke.  11  Allen 
(Hasa.)  92;  Orover  v.  Pembroke,  11 
Allen  (Mass.)  88. 

[a]  VtatvU  pnAlUtlnff  ftitiiTe 
^tmOmu—A  town  voted  that  it 
voutd  soarantee  to  all  members  of 


listed  soldier  may  recover  from  a  broker  any  of  the 
bounty  money  due  himself  and  which  has  been  with- 
held from  him  by  false  representations  or  fraud.^" 

24]  4.  Assignment  of  Olaim.  A  claim  for 
bounty  has  its  own  degree,  measure,  or  extent,  its 
conditions  and  its  limitations.  With  such  surround- 
ii^  it  passes  to  the  assignee."  A  valid  parol 
assignment  may  be  inferred  from  circumstances,^' 
and  will  have  priority  over  ^  subsequent  written 
assignment  to  a  third  person,  especial^  where  such 
third  person  had  reason  to  know  of  the  prior 
assignment.^' 

DesertifHi  of  the  assignor  will  not  bar  the  pay- 
ment of  accrued  bounty  money  to  his  assignee,** 
except  in  the  ease  of  installments  of  bounty  other- 
wise payable  after  the  desertion;  but  where  the 
bounty  is  payable  in  installments,  and  the  soldier 
deserts  before  certain  installments  fall  due,  his 
assignee  cannot  recover  the  same." 

25]  0.  Proceedings  To  Recover  Bounty — 
1.  Form  of  Bemedy — a.  la  OeneraL  Since  the 
right  to  a  bounty  is  based  on  contract,^'  bounty 
money  is  recoverable  in  an  action  ex  contractu. 
The  recovery  may  be  had  under  a  count  for  moncry 
had  and  received^  or  a  count  for  money  paid,™ 
according  to  the  nature  of  the  claim. 

26]  b.  Maadsmos."  Mandamus  will  not 
issue  to  compel  the  payment  of  boun^  mon^, 
since  the  person  entitled  has  a  plain  legal  remedy 
by  action."  However,  mandamus  is  the  proper 
remedy  where  an  officer  or  board  of  officers  refuses 
or  tt^tects  to  audit  a  elaim  for  bounty  which  is 
properly  due  and  owing,"  and  is  also  the  proper 


a  company  of  volunteers,  citizens  of 
the  town,  to  pay  "twenty-six  dollars 
per  month  while  In  service,"  and 
would  furnish  to  "each  cltlien  volun- 
teer soldier"  a  uniform,  and  pay  him 
a  dally  sum  while  drilling,  and 
"when  the  company  of  volunteer 
citizens  of  this  town  are  called  Into 
service,  they  shall  have  one  month's 
pay  In  advance."  It  was  held  that 
the  guaranty  of  monthly  pay  had 
reference  only  to  service  under  the 
authority  of  the  United  States,  and 
where  the  claimant  was  mustered 
Into  such  service,  after  the  passage 
of  an  act  prohibiting  further  munlcl- 

Bal  bounties,  he  could  not  recover. 
:owes  V.  Middleborough,  108  Mass. 
123 

9^  Abbe  V.  Allen,  39  HowPr  (N. 
Y.)  481;  Vrancx  V.  Ross,  98  Mass. 
691. 

10.  Sullivan  v.  FtUgerald,  12  Allen 
(Mass.)  482. 

11,  New  Hampshire  v.  U.  S,.  20  Ct. 
CI.  394;  Eichelberger  v.  Sifford.  27 
Md.  820;  Blackman  v.  Dunkirk,  19 
Wis.  183. 

[a]  Oontntot  not  ooaformiiiff  to 
forelgii  law. — Where  a  volunteer,  be- 
fore enlisting,  assigns  his  bounty,  for 
a  consideration  received  and  retained, 
without  fraud  or  misrepresentation, 
and  the  assisnee  Incurs  expenditures 
and  risks  on  the  faith  of  the  agree- 
ment, and  receives  the  money  as  his 
own  by  consent  of  the  asslgrnor,  the 
tact  that  the  written  contract  Is  In- 
valid as  not  coftformlng  to  the  laws  of 
the  forelsn  country  In  which  It  was 
executed  Is  no  ground  for  a  recovery 
of  the  bounty  by  the  assignor  from  the 
assignee,  especially  where  there  la 
proof  In  the  action  Independent  of 
the  Instrument.  Vrancx  v.  Ross,  98 
Mass.  891. 

la.  Spragae  v.  Frankfort,  60  Me. 
258. 

18.    Sprague  v.  FVanfefort.  60  He. 

2ES. 

14.  eichelberger  V.  SifTord,  2? 
Md.  320. 

16.  New  Hampshire  v.  U.  8..  80 
Ct.  CI.  394. 

16.  See  supra  I  10. 

17.  Bee  cases  passim  this  article. 

18.  Wilkinson  v.  Martin.  29  Wis. 


471  (action  by  substitute  against 
principal  who  had  collected  bounty). 

[a]  Two  or  more  olalmaDtSf 
Where  two  or  more  persons  claim 
to  be  entitled  to  the  same  bounty, 
and  such  bounty  is  paid  to  the  one 
not  entitled  thereto,  an  action  can- 
not be  maintained  against  him  for 
money  had  and  received  by  the 
party  to  whom  It  was  really  due, 
or  by  his  asslgnes.  Such  payment 
does  not  oust  the  real  owner  of  his 
Just  claim,  and  he  may  recover  tha 
bounty  from  the  authority  which 
originally  offered  it.  Decker  v.  Salts- 
man,  69  N.  Y.  275. 

19.  HIckok  V.  Shelburne,  41  Vt. 
409  (action  against  town  by  one 
who  had  furnished  and  paid  a  sub- 
stitute). 

sa  Sea  generally  Mandamus  [86 
Cyc  125]. 

ai.  state  V.  Howard  County  Ct, 
39  Mo.  375. 

[a]  Prooesdliur  by  one  who  has 
fnrnbhed  snbstttnte. — A  principal 
who  has  furnished  jointly  with  a 
town  a  substitute  for  military  serv- 
ices, whose  services  made  up  a  part 
of  the  excess  service  for  which  the 
town  received  moneys  from  the 
state,  is  not  entitled  to  mandamus 
to  compel  the  town  ofllcials  to  pay 
over  to  him  his  share.  Peo.  v.  Haw- 
kins. 46  N.  Y.  9. 

[b]  DellvexT  of  sorlpt.»-Where 
bonds,  certlQcates,  or  script  in  the 
hands  of  an  ofHcer  of  a  municipal 
corporation  are  withheld  or  refused 
by  one  of  its  offlcers,  the  remedy  Is 
to  apply  for  a  mandamus  to  compel 
delivery,  provided  there  has  been  a 
sufficient  proof  of  claim.  DaytOn  Tp. 
v.  Rounds,  27  Mloh.  88;  Peo.  v.  Mar- 
tin, 68  Barb.  (N.  T.)  286. 

as.  Ind. — State  v.  Buckles,  39  Ind. 
872. 

Md. — ^Eichelberger  v.  SlffOrd,  27 
Md.  820. 

Mich.— Dayton  Tp.  v.  Rounds.  27 
Mich.  82;  Peo.  v.  Woodhull,  14  Mich. 
28. 

N.  T.— Peo.  V.  Martin.  68  Barb. 
286:  Peo.  v.  Westford.  63  Barb.  666, 
88  HowPr  28. 

Va.— Milliner  v.  Hanlson,  32 
Gratt.  (78  Va.)  422.   t 
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remedy  to  compel  eommisaitmers  to  proceed  to 
levy  a  tax  for  the  payment  of  bouDties  when  so 
directed  by  a  statute."  To  entitle  a  party  to 
mandamus  the  right  to  the  bounty  must  be  entirely 
free  and  clear  of  all  legal  dispute,^  and  there  must 
be  money  in  the  treasury  out  of  which  such  bounty 
may  lawfully  be  paid." 

27]  2.  Tune  for  Frosecntioii  of  Oium. 
Limitatioiu.  The  time  within  which  a  claim  for 
a  bounty  may  be  pioaecuted  depends  on  the  law 
of  the  state  in  which  the  same  is  sought  to  be  ' 
collected. The  statute  of  limitations  does  -not 
begin  to  run  until  the  cause  of  action  has 
accrued;"  and  where  an  action  cannot  be  main- 
tained until  a  demand  has  been  made,  the 
statute  will  not  generally  be  put  in  motion 
before  such  demand  is  made.^  The  time  during 
which  a  soldier  is  absent  from  the  st£,te  in  mili- 
tary service  is  to  be  deducted  in  determiait^ 
whether  the  statute  of  limitations  has  run  against 
his  claim." 

Laches.  A  demand  mast  be  made  within  a 
reasonable  time;  otherwise  the  claim  is  considered 
stale,  and  no  relief  will  be  granted  in  a  court  of 

equity.'" 

28.  Stato  V.  Harris,  17  Oh.  St. 
€08  (without,  however,  thereby  un- 
dertaJclnff  to  control  the  exercise  of 
their  dlBcretion  In  matters  of  de- 
toll). 

94.  Northrup  v.  Pittelleld,  2 
ThompB.  A  C.  (N.  T.>  108. 

as.  Smith  V.  Audltor-Oen.,  80 
Mich.  205,  45  NW  130. 

99.  Sturtevant  v.  Pembroke,  ISO 
Mass.  27S;  Wood  v.  Sprinfffleld,  43 
Vt  817. 

[a]  The  boimtr  glTsa  by  14  V. 
Si.  at  I^.  808  o  SM  fl  18  is  a  gra- 
tuity which  may  be  taken  away  by 
an  act  of  congress,  and  If  a  bounty 
'  claim  is  not  presented  within  the 
time  and  in  the  form  prescribed  by 
statute  it  Is  void.  Bowman  v.  U.  S., 
10  Ct.  CI.  40S. 


[$  28]  3.  Fleadlnc.  All  that  is  required  in  ac- 
tions for  the  recovery  of  bounty  money  is  that  the 
declaration  or  complaint  shall  state  facts  snfflcient 
to  constitute  a  cause  of  action,  and  show  that 
claimant  is  entitled  to  recover.*^  Where  the  daim 
depends  for  its  validity  on  a  contract  express  or 
implied,  the  contract  relied  on  mnst  be  avenred;** 
but  if  it  is  not  Irfaol^  a  written  one,  a  eopy  of 
the  written  part  need  not  be  made  a  part  of  the 
complaint." 

[i  29]  4.  Erldnue— a.  Fzwanpttona.  Where 
a  statnte  confers  authority  to  pay  bonntiea,  bnt 
imposes  no  dnty,  no  presumption  arises  from  the 
entistment  of  a  volunteer  before  an  offer  of  bounty 
is  made  that  he  enlisted  in  consideration  of  his 
receiving  a  bounty."  Payment  of  a  bounty  for 
reenlisted  veteran  volunteer  soldiers  is  not  pre- 
sumed from  a  lapse  of  time  in  making  application- 
for  the  same." 

30]  b.  Admissibility.  Any  evidence  tend- 
ing directly  to  afSrm  or  to  disaffirm  the  contract 
under  which  the  bounty  was  offered  or  accepted 
ia  admissible;"  but  declarations  of  an  agent  acting 
without  authority,*^  or  of  one  not  shown  to  be 


jb]  Oonneotiout  Acts  of  1885,  pro- 
IniT  that  a  liability  for  a  bounty, 
when  one  once  existed  against  a 
town,  may  be  sued  on  without  regard 
to  the  Btotute  of  llmltotions,  gives 
no  right  to  a  bounty  where  claimant 
had  never  before  been  entitled  to 
one.  Bogue  v.  Montvltle,  69  Conn. 
472.  87  A  1078. 

[c]  Zn  WloliigaB,  by  statute,  limi- 
tations do  not  constitute  a  bar  to  any 
claim  by  a  "soldier,  or  his  widow, 
children,  or  legal  representatives.'* 
Smith  V.  Aplin,  80  Mich.  206,  45  NW 
136. 

[d]  Oral  or  written  oontraot. — An 

offer  of  bounty  to  volunteers  for 
military  service  entered  on  the  rec- 
ords of  a  county  board  and  the  ac- 
ceptance of  the  offer  by  enlistment 
according  to  the  conditions  of  the 
offer  do  not  constitute  a  contract 
In  writing  within  the  stotute  of 
limitations;  and  such  a  contract, 
arising  partly  In  writing  and  partly 
by  parol,  Is  to  be  regarded  as  an 
oral  contract  to  which  the  six^-year 
period  of  limitation  applies.  High 
V.  Shelby  County,  92  Ind.  680. 

87.  High  V.  Shelby  County.  82 
Ind.  680. 

[a]  Wknt  eaoM  of  aotloa  aaones. 

— (1)  The  act  of  enlisting  includes 
the  entire  process  by  which  a  per- 
son becomes  a  member  of  the  army, 
and  a  cause  of  action  for  a  bounty 
previously  voted  accrues  at  the  mo- 
ment of  enlistment.  Wood  v. 
Springfield,  43  Vt.  817.  (2)  A  claim 
for  bounty  due  when  a  soldier  Is 
mustered  out  of  service  under'  the 
United  States  bounty  statutes  ac- 
crues then,  and  from  that  date  the 
stotute  of  llmltotions  begins  to  run. 
Bowman  v.  U.  S.,  10  Ct.  CI.  408. 
(8)  As  the  excess  in  the  sum  received 
by  a  town  ftvm  the  atote  for  the 
equalization  of  bounties  belonged  to 
the  soldiers  who  served  on  the  town's 


quota  without  any  such  reward,  the 
town  received  the  excess  as  a  trus- 
tee, and  the  stotute  of  llmltotions 
does  not  t>egln  to  run  against  a 
soldier's  claim  until  the  town  re- 
pudiates the  trust.  McGulre  v.  Iiln< 
neus,  74  Me.  844. 

38.  High  V.  Shelby  County,  92 
Ind.  680. 

88.    Wood  v.  SprlngSeld,  4S  VL 

617. 

80.    High  V.  Shelby  County,  82 

Ind.  680. 

[a]  VnOar  Hates  Anaot.  St.  M  8107- 

1,  the  delay  of  a  party  entitled  to 
a  bounty  provided  for  reCnllstment 
of  veteran  volunteer  soldiers  does 
not  make  a  case  of  stale  equity. 
Stote  V.  Abbey,  88  Oh.  Clr.  Ct.  628. 

31.  Rockwell  v.  Foster,  1  Root 
(Conn.)  632:  Grant  County  v.  Wood, 
69  Ind.  866:  Moore  v.  Monroe  County, 
69  Ind.  616:  Toung  v.  Franklin 
County,  26  Ind.  286. 

[a]  Averment  of  rssldeiuM. — An 
act  of  congress  having  provided  that 
all  persons  mustered  into  -the  mili- 
tary service,  etc.,  should  be  credited 
to  the  ward  or  township  where  such 

Sersons  belonged'  by  actual  resl- 
ence.  In  an  action  for  bounty 
money  a  declaration  setting  forth 
that  plaintiff  was  credited  to  a  cer- 
tain city  Is  a  suRlcient  averment  that 
he  resided  In  such  city.  Hawthorne 
v.  Hoboken,  82  N.  J.  L..  172. 

[b]  Averment  that  plaintiff  was 
not  an  oSUmTi. — In  a  suit  to  recover 
a  bounty  offered  by  a  county  to 
those,  to  the  number  of  one  hundred 
and  four,  who  should  enter  the  mili- 
tary service  otherwise  than  as  com- 
missioned officers,  an  allegatton  In 
the  complaint  that  plalnttft  "had  In 
all  things  compiled  with  the  terms 
of  said  offered  bounty"  is  a  sufficient 
averment  that  plaintiff  was  not  a 
commissioned  ofTIrer.  Vermillion 
County  V.  Hammond,  83  Ind.  463. 

[c]  Avenueat  of  oredlt^The  act 
of  Jan.  18.  1866,  In  relation  to  the 
payment  of  bounties  by  counties  to 
volunteers  in  the  military  service  of 
the  United  Stotes,  only  authorised 
the  levy  of  a  tax  to  pay  indebted- 
ness that  had  been  or  might  be  In- 
curred for  bounties  to  volunteers  who 
had  enllstod  or  should  enlist  and  be 
credited  to  the  quoto  of  the  county. 
Therefore  a  declaration  In .  a  suit 
against  a  county  to  recover  such 
bounty  Is  fatolfy  defective  If  it 
does  not  aver  that  plalntlfTs  enlist- 
ment was  credited  to  the  county. 
Greenwood  v.  De  Kalb  County,  90 
III.  600. 

[d]  tm  prnosefllngs  by  maaAamva 

to  compel  a  township  board  to  meet 
and  audit  and  allow  a  claim  for 


money  advanced  for  the  purpose  of 
filling  the  township's  quota  of  troops 
under  a  certain  call,  the  petition 
must  set  forth  a  state  of  facto 
which,  under -the  law.  Imposes  on  the 
board  the  duty  of  which  he  seeks  to 
compel  the  performance.  Pec  v. 
Woodhull,  14  Ultdi.  28. 

38.  Cole  V.  Bhxmomr  Tp.,  IS  Pa- 
Co.  649. 

33.  Madison  County  v.  Miller.  87 
Ind.  267. 

84.  Debolt  v.  Dunkard  School 
Dlst..  68  Pa.  214. 

SB.  Stote  v.  Abbey.  8S  Oh.  Clr. 
CL  628.  > 

36.  Warren  t.  Daum,  78  Fa. 
438. 

ta]  Oral  evldeaee  of  eostraot. — 
ere  a  volunteer  sues  the  select- 
men of  a  town  on  a  personal  offer  of 
bounty,  the  fact  that  he  entered  Into 
a  written  contract  of  enlistment  with 
them  In  behalf  of  the  town  will  not 
render  oral  evidence  of  the  contract 
with  the  selectmen  Inadmlssibla 
Leet  V.  Shedd,  42  Vt.  277. 

[b]  Vayneat  to  persons  of  saau 
olasa. — The  payment  of  bounty 
money  by  a  town  to  a  number  of 
volunteers  is  in  the  nature  of  an 
admission  that  they  were  entitled 
to  it;  and  evidence  of  the  fact  should 
be  admitted  In  an  action  against  the 
town  on  a  similar  claim,  oy  a  per- 
son precisely  similarly  situated,  as 
tending  to  prove  a  promise  to  piy 
plaintiff.  Knowlton  v.  Sanbomton. 
48  N.  H.  838. 

37.  Stllea  v.  Danville,  42  Vt.  28! 
(holding  that  declarations  of  a  re- 
cruiting agent  appointed  by  vote 
of  the  town,  made  at  a  town  meeting 
after  his  agency  had  ceased.  In  re- 
spect to  what  Dounty  he  promised 
plaintiff  when  he  enlisted,  and  mada 
when  plaintiff  was  not  present,  and 
long  after  the  contract  to  which  ther 
related  was  made,  are  not  admissible 
In  an  action  to  recover  the  bounty, 
although  they  were  made  at  a  town 
meeting  and  the  one  who  made  them 
is  dead ) . 

fa]  DeolaratloBs  of  aottaff  aff«rts. 
—In  an  action  tO  recover  a  bounty 
offered  by  certain  resolutiona  of  Uie 
board  of  supeWlsors  of  a  county 
to  persons  enlisting  In  the  military 
service,  the  declarations  of  one  of 
a  committee  appolntod  by  the  board, 
respecting  sucm  bounty,  made  while 
acting  aa  snoh.  are  admissible 
against  the  county  for  th«  purpose 
of  showing  that  ths  committee 
acted,  although  0u<^h  declarations 
were  mads  after  the  enlistment  In 

Juestlon.  Keoufh  v.  Soott  County. 
8  Iowa  827. 


For  latav  eaass,  OeTeloprnMiti  and  OhaBCM  In  the  law  see  cumulative  Annototlons. 
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an  agents"  or  private  agreements  made  in  the 
absenee  of  one  of  the  parties  to  the  suit,'*  are 
inadmissible  under  the  ordinary  rules  of  evidenoe. 

[$31]  c  MUitary  Kecoida.  In  an  action  to 
eoileet  a  bounty,  a  copy  of  the  military  records 
of  the  state,  certified  by  the  adjutant-general  of 
the  state,  and  showing  plaintiff's  enlistment,  muster 
into,  and  discba^e  from,  the  military  service,  is 
admissible  in  evidence."  Such  records,  and  not 
the  date  of  the  muster-in,  control  as  to  who  are 
entitled  to  bounty  under  a  vote  of  a  town  to  pay 


a  bounty  to  those  who  should  apply  on  a  quota 
under  a  given  call.*^  And  as  the  official  record 
of  a  soldier's  desertion  is  the  best  evidence  of 
that  fact,  parol  evidence  of  such  desertion  is  inad- 
missible, where  the  record  is  in  existence/^  But 
in  some  cases  other  proof  of  this  fact  has  been 
admitted.*^ 

[$  32]  6.  Qaestions  for  Jury.  Questions  as 
to  whether  an  offer  of  bounty  was  nuide,  and  the 
terms  and  amount  thereof,  are  for  the  jury.^ 


m.   FOB  DESTBUOTION  OF  ENEMY  VESSEL;  HEAD  MONEY 


33]  A.  In  General  It  was  formerly  provided 
hj  the  Revised  Statutes  of  the  United  States  that 
a  certain  bounty,  called  head  money,  should  be 
paid  by  the  government  for  each  person  on  board 
any  enemy  vessel  of  war  at  the  commencement  of 
aa  engagement  in  which  she  should  be  sunk  or 
otherwise  destroyed  by  any  vessel  belonging  to 
the  United  States.**  This  bounty  was  divid^  in 
the  same  manner  as  prize  money,  and  the  prize 
money  in  the  one  ease  and  the  bounty  in  the  other 
covered  the  entire  result  of  success.*"  Such  bounty, 
in  lien  of  prize  money,  applied  only  to  successes 
aehieved  by  the  navy  alone,  without  the  assistance 
of  the  army,  and  solely  by  maritime  force.**  Head 
money  has  been  aboli^ed  in  the  United  States  by 
an  act  of  coiwress.*^ 

34]  B.  Vessels  Entitled.  All  vessels  of  the 
Davy  within  signal  distance  of  the  vessel  or  vessels 
ma^Qg  the  capture  under  such  circumstance  and 
in  such  condition  as  to  be  able  to  render  effective 
aid,  if  required,  were  entitled  to  share  in  the  prize.** 
The  term  ^'vessels  of  the  Navy,"  as  used  in  this 
statute,  included  all  arped  vessels  officered  and 
manned  by  the  United  States  and  under  the  control 
of  the  department  of  the  navy.**  In  case  of  vessels 
not  in  the  navy,  none  were  entitled  to  share  except 
the  vesel  or  vessels  making  the  capture,  in  which 
tens  were  inelnded  vessels  present  at,  uid  render^ 


ing  actual  assistance  in,  the  capture.*** 

[$35]  0.  PerBong  Bntttied.  An  officer  who  was 
at  the  same  time  captain  of  a  ship  and  fleet  captain 
was  entitled  to  participate  in  naval  bounty  both 
as  captain  of  the  vessel  and  as  fleet  captain.*^ 
But  to  entitle  one  to  bounty  as  a  fleet  captain  it 
was  required  to  appear  that  the  vessel  of  his 
division  entitled  to  bounty  was  "under  his  com- 
mand"  at  the  time,"  Men  transferred  before  an 
engagemmt  to  the  naval  hospital  oh  ahoitf,  with 
their  accounts,  whose  names  did  not  appear  on 
the  prize  list,  werQ  not  entitled  to  share  in  the 
bounty.*^  Men  detailed  for  duty  on  another  vessel 
before  an  oigagement,  who  would  return  after  it, 
were  entitled  to  share  in  the  bounty  of  their  own 
vessel.**  Officers  and  members  of  the  crew  were 
entitled  to  share  in  the  bounty  awarded  the  vessel 
on  which  they  were  serving  during  an  engagement, 
although  their  accounts  might  have  been  kept  on. 
other  vessels  or  at  the  naval  academy."*  Marines 
were  not  entitled  to  share  in  Ihe  bounty  awurded 
a  vessel  if  they  were  never  attached  to  the  vessel 
for  naval  duty,  although  for  convenience  their  pay 
accounts  were  kept  on  the  paymaster's  books  of 
the  vessel.** 

Effect  of  desertion.  A  desertion  before  a  battle 
did  not  work  forfeiture  of  the  bounty.^'  A  subse- 
quent desertion  had  that  efleet,  however;"  but 


38.  Bo^e  v..  Montvllle,  69  Conn. 
472.  37  A  1078  (hoMine  that  promises 
made  by  an  affent  of  the  state  are 
not  admissible  against  the  town,  he 
not  being  shown  to  be  Its  agent). 

39.  Oates  v.  Thatcher,  11  Minn. 
204  (holding  In  an  action 
against  a  member  of  a  board  of  en- 
rollment to  recover  money  deposited 
with  such  member  to  be  paid  as  a 
boanty  to  plaintiff  as  a  substitute 
for  a  drafted  man,  that  evidence  of 
an  agreement  between  plaintiff  and 
the  person  depositing  the  money,  not 
known  to  defendant,  is  inadmissible). 

40.  Monroe  County  v.  May,  67 
Ind.  562. 

41.  Moore  v.  Warren,  45  Vt.  199; 
Hunklns  v.  Johnson,  46  Vt.  131; 
Spalding  T.  Waltsfield,  46  Vt.  20; 
Bucklln  V.  Sudbury,  43  Vt.  700. 

43.  Terrell  V.  Colebrook,  86  Conn. 
IBS 

Lebanon  v.  Heath.  47  N.  H. 
363;  Harvey  v.  Peachman,  42  Vt. 
!S7  (where  It  was  held  that  It  was 
not  necessary  to  produce  the  record 
of  conviction  by  a  court-martial, 
but  the  fact  of  desertion  might  be 
established  by  general  evidence). 

43.  Sparrow  v.  Grove,  SI  Md.  214; 
Andrews  t.  Moretown,  4S  Vt.  1;  Po- 
quet  V.  North  Hero,  44  VL  91;  Leet 
V.  Sbedd.  42  Vt.  277. 

44.  u.  B.  Rev.  St.  t  4685. 

[a]  VlM  worts  "auk  or  oOwr- 
n»  AMttareA"  are  equivalent  to 
"destroyed  by  sinking  or  otherwise." 
There  are  two  general  classes  then 
under  the  statute,  vessels  destroyed, 
and  vessels  captured  and  condemned 
or  ftpproprlatea.  Manila  Prize  Cases, 
ISS  ij.  6.  264,  23  SCt  415.  47  L.  Vd. 
483. 

[b]  niMi*  e^plan  of  a  tms«1 


destroy  U  to  yrereBt  reoapttirs,  they 
are  not  entitled  to  prize  money,  but 
to  bounty,  under  U.  S.  Rev.  St. 
1  4636  providing  that  there  shall  be 
paid  as  bounty  to  the  captors  of  a 
vessel  of  war  which  Is  immediately 
destroyed  for  the  public  Interest, 
but  not  In  consequence  of  injuries 
received  In  action,  flfty  dollars  for 
every  person  who  shall  be  on  board 
at  tne  time  of  such  capture.  The 
Santo  Domingo,  119  Fed.  38S. 

48.  V.  S.  Rev.  St.  I  4642;  Manila 
Prize  Cases.  188  U.  S.  264,  23  SCt 
416,  47  L..  ed.  463;  Matter  of  Farra- 
gut,  7  T>.  0.  94. 

46.  XT.  S.  V.  War  Steam  Vessels, 
IDS  U.  S.  607,  1  SCt  639,  27  L.  ed. 
236. 

47.  30  V.  8.  St.  at  Jj.  1007,  c  419 
I  13. 

48.  U.  S.  Rev.  St.  S  4632.  See 
also  Manila  Prize  Cases,  188  U.  S. 
264.  23  SCt  416,  47  L.  ed.  463;  Stovel 
v.  U.  S.,  36  Ct  CI.  S92;  Sampson  v. 
U.  S..  36  Ct.  CI.  194.  . 

[a]  Tesaei  not  Mffaged. — The 
ofncera  and  men  of  a  navy  vessel 
which  was  not  engaged  In  the  de- 
struction of  the  vessels  of  the 
enemy,  but  which  was  within  signal 
distance  of  the  vessels  of  the  Amer- 
ican fleet,  or  of  the  flagship  of  the 
commanding  ofRcer  which  did  par- 
ticipate In  such  destruction,  and  able 
to  render  effective  aid  If  required, 
were  entitled  to  bounty.  Sampson  v. 
U.  S.,  36  Ct.  Cl.  194;  Siunpson  v.  U. 
S..  36  Ct.  Cl.  578. 

rb]  "Til*  lunsff*  *wlt]iiii  signal 
Olstanoe'  evidently  means  at  the  be- 
ginning of  the  engagement,  when  the 
danger  la  on  and  when  the  com- 
manding ofltcer,  whose  right  It  Is  to 
direct  the  movements  of  the  vessel, 


may  know  what  he  has  to  depend 
upon;  and  If  such  vessel  be  within 
sfgrul  distance  at  the  beginning  of 
tbe  engagement  .  .  .  she  should 
not  be  deprived  of  her  right  to  share 
In  the  bounty  because  the  command- 
ing ofllcer  did  not  thereafter  require 
her  to  render  more  effective  aid." 
Sampson  v.  U.  S..  36  Ct  Cl.  194.  200. 

49.  U.  S.  Rev.  St.  S  4614;  Stovel 
V.  U.  S.,  86  Ct.  Cl.  892. 

[a]  A  vsssal  oannot  be  deenwd 
"armea"  and  "manned"  If  her  arma- 
ment consists  simply  of  two  one- 
pounders  and  some  small  arms,  and 
her  crew  were  not  "enlisted"  to  fight, 
but  "shipped"  to  perform  manual 
labor.    Stovel  v.  U.  S.,  36  Ct.  Cl.  893. 

60.  U.  S.  Rev.  St.  f  4632;  Manila 
Prlise  Cases,  188  U.  3.  264,  23  SCt 
416.  47  L.  ed.  463. 

ai.  Chadwlck  v.  U.  S.,  36  Ct.  CI. 
471;  In  re  Manila  Bay,  86  Ct.  Cl.  206. 

83.  Kimball  v.  U.  S.,  86  Ct.  CI.  462 
(holding  further  that  a  vessel  be- 
longing to  a  division  was  not  under 
the  command  of  the  commanding 
ofHcer  of  the  division,  so  as  to  en- 
title him  to  bounty.  If  at  the  time  of 
the  engagement  he  was  absent  and 
she  was  under  the  immediate  com- 
mand of  the  oomiBS.nder  in  chief  of 
the  fleet). 

83.    In  re  Manila  Bay.  8S  Ct.  Cl.  206. 
In  re  Manila  Bay,  8S  Ct.  Cl. 


B4. 

206. 

58. 
200. 

56. 
200. 

67. 
200. 

68. 


In  re  Santiago  Bay,  36  Ct.  Cl. 
In  re  Santiago  Bay,  36  Ct.  Cl. 
In  re  Santiago  Bay,  3B  Ct  Cl. 


In  re  Manila  Bay,  86  Ct  Cl. 
206;  In  re  Santiago  Bay,  86  Ct  (3. 
200. 
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the  bounty  so  forfeited  did  not  inure  to  the  bene- 
fit of  those  remaining  so  as  to  increase  the  amount 
to  be  distributed  among  them." 

EstoppeL  A  claimant  of  bounty  might,  by  ac- 
cepting an  amount  less  than  that  to  which  he  was 
entitled,  estop  himself  to  claim  any  lai^er  amount."" 
36]  D.  Amount.  The  amount  of  the  bounty 
depended  on  the  superiority  or  inferiority  of  the 
force  with  which  claimants  were  called  on  to  con- 
tend."^  Li  determining  such  superiority  or  inferi- 


ority, the  land  batteries,  mines,  and  torpedoes  not 
controlled  by  those  in  charge  of  the  enemy's  ves- 
sels, but  which  supported  those  vessels,  were  ex- 
cluded altt^ther  from  consideration,  and  the  size 
and  armaments  of  the  vessels  sunk  or  destroyed, 
together  with  the  •number  of  men  on  them,  were 
alone  r^arded.^  The  number  of  men  at  the  com- 
mencement of  an  engagement  and  not  at  the  time 
of  the  deBtroetion  of  the  Teasels  eoDlrolled.*' 


IV.  FOB  DESTBUOTIOK  OF  AKIMAL8 


[5  37  ]  In  many  states  bounties  are  pro- 
vided by  statute  for  the  destruction  of  certain 
animals  deemed  destructive  to  stock  or  crops.** 
Such  statutes  have  been  held  to  come  within 
tile  purview  of  the  police  power  of  the  state, 
as  securing  the  general  comfort,  health,  and 
prosperity  •,  but  in  some  states,  in  order  to 
make  snch  appropriations  valid,  the  statute  must 
designate  not  only  the  amount  of  the  bounty 
but  also  the  fund  out  of  whiefa  it  shall  be 
paid."**  In  order  to  entitle  himself  to  the  bounty 

[a]    Tlmt  wlwii  tlclite  aoont*. — 

"Though  the  right  of  the  individual 
captor  to  share  in  the  bounty 
awarded  to  his  vessel  becomes  tlxed 
at  the  time  of  the  destruction,  he 
will  forfeit  such  share,  under  the 
ruling  of  the  Navy  Department,  If 
he  deserta  before  payment  thereof. 
Such  desertion,  to  work  forfeiture, 
however,  must  have  some  relation  to 
his  status  at  the  time  his  right  to 
share  In  such  bounty  accrued,  as  a 
desertion  prior  thereto  would  not 
work  a  forfeiture  of  his  right  to 
share  In  bounty  substciuently  accru- 
ing, though  such  desertion  be  under 
the  same  enlistment."  In  re  Santi- 
ago Bay,  Se  Ct.  CI.  200,  206. 

59.    In  re  Manila  Bay,  36  Ct.  CI. 
206. 

eo.  Gates  v.  U.  S.,  88  Ct.  CI.  62 
(holding   that  where,   in  a  bounty 

groceedlng  for  the  destruction  of  a 
panlsh  vessel,  claimant  appeared, 
setting  forth  that  he  was  an  ensign, 
and  distribution  was  awarded  to  him 
accordingly,  and  he  accepted  the 
amount,  he  could  not  afterward 
claim  a  proportionate  amount  on  a 
higher  rank  than  that  awarded  him). 

SI.  See  U.  S.  Rev.  St.  9  4635 
(providing  a  bounty  of  one  hundred 
dollars  li  the  enemy's  vessels  were 
of  Inferior  force  and  of  two  hundred 
dollars  if  of  equal  or  superior  force, 
to  be  divided  among  the  ofHcers  and 
crew  in  the  same  manner  as  nrlae 
money).  And  see  Dewey  v.  U,  S.,  35 
Ct.  CI.  172  [alt  178  U.  S.  610.  20  SCt 
981.  44  L.  ed.  1170]. 

62.  Dewey  v.  U.  S.,  178  U.  S.  510. 
20  SCt  981,  44  L.  ed.  1170  [all  86  Ct 
CI.  172L 

63.  Sampson  v.  U.  8.,  86  Ct.  CI. 

194. 

64.  Cal.— Blckerdike  v.  State.  144 
Cal.  6S1,  78  P  270:  ingniRi  v.  Colgan, 
1D6  Cal.  11^  38  P  81S,  39  P  437,  46 
AmSR  221,  28  LRA  187. 

Colo. — In  re  Bounties.  18  Colo.  273, 
32  P  423:  Mute,  etc.,  Inst.  v.  Hender- 
son, 18  Colo.  98,  31  P  714,  18  LRA 
398. 

Fla. — De  Vaughn  v.  Jackson 
County,  31  Fla.  60,  12  S  212;  Johns  v. 
Orange  County,  28  Fla.  626,  10  S  9fi. 

Ida. — State  v.  Adams,  10  Ida.  691, 
79  P  398. 

Iowa. — Bourrett  v.  Palo  Alto 
County,  104  Iowa  350,  73  NW  838; 
Murray  v.  Jones  County,  72  Iowa 
286.  33  NW  684. 

Kan. — Clark  v.  Wallace  County,  54 
Kan.  634.  39  P  225. 

Mont.~State  v.  Rickarda.  17  Mont. 
440.  43  P  504. 

Pa. — Collins  v.  Mercer  County,  22 
Pa.  DlBt.  824. 

S.  D. — Meade  County  Bank  v. 
Reeves,  IS  S.  D.  193.  82  KW  761. 


provided,  claimsnt  must,  by  satisfactory  evidence, 
bring  himself  within  the  terms  of  the  statute  under 
which  he  seeks  to  recover."  All  such  statutes 
require  the  presentation  of  evidence  of  claim  to 
some  board  or  officer  mentioned  therein,"  whose 
duty  it  then  becomes  to  issue  a  certificate  entitling 
claimant  to  a  treasury  warrant  for  the  amount 
named.^  Where  the  facts  are  in  claimant's  favor, 
the  board  or  o£Beer  h'as  no  discretion  to  disallow 
the  claim,  and,  doing  so,  it  may  be  enforced  in  a 
court  of  law.^    Handunus  may  isi 


Tex. — Weaver  v.  Scurry  County. 
(Civ.  A.)  28  SW  836. 

[a]  m  Idaho,  In  view  of  the 
method  prescribed  by  Rev.  Codes 
gi  1197,  1198.  for  the  extermination 
of  predatory  animals,  the  live  stock 
sanitary  board  and  the  state  veter- 
inarian cannot  provide  for  bounties 
for  the  destruction  of  such  animals 
by  persons  not  in  the  employ  of  the 
sanitary  board.  State  Johnson,  26 
Ida.  203,  141  P  665. 

[b]  In  Pemnsylvanla,  under  a  stat- 
ute providing  a  method  for  the  pay- 
ment of  bounties  by  the  several 
counties  of  the  state,  which  In  turn 
are  to  be  reimbursed  by  the  state,  a 
county  Is  primarily  liable  for  pay- 
ment. Isenbera  v.  Black,  68  Pa. 
Super.  800;  Brink  v.  Marsh,  63  Pa. 
Super.  293. 

66.  Ingram  v.  Colgan,  106  Cal. 
118.  38  P  ?16,  39  P  487.  46  AmSR  221, 
28  LRA  187. 

[a]  In  Texas  "bounties"  for  kill- 
ing wolves  and  other  animals  are 
held  to  be  a  means  for  the  protec- 
tion of  stock  raisers,  and  a  law  giv- 
ing bounties  Is  within  Const.  (1876) 
art  16  !  23,  providing  that  the  legis- 
lature may  pass  laws  for  the  pro- 
tection of  stock  raisers  in  the  stock 
raising  portion  of  the  state.  Such 
a  statute  Is  not  In  contravention  of 
a  clause  of  the  constitution  forbid- 
ding the  granting  of  public  money  to 
any  Individual,  as  the  act  In  ques- 
tion    does     not     contemplate  the 

S ranting  of  public  money  to  any  in- 
Ivldual,  but  the  Individual  IB  to  be 
recompensed  for  the  killing  of  the 
wild  animals  mentioned  in  the  act 
merely  as  the  means  or  Instrument 
chosen  by  the  leg:slature.  within  Its 
proper  discretion,  by  which  the  pub- 
lic calamity  wrought  by  these  ani- 
mals is  to  be  averted.  Weaver  vi 
Scurry  County,  <Clv.  A.)  28  SW  886. 

66.  Ingram  v.  Colgan,  106  Cul. 
113,  38  P  816.  89  P  437,  46  AmSR 
221,  28  LRA  187. 

07.  Johns  V.  Orange  County,  38 
Fla.  626,  10  S-  96:  Bourrett  v.  Paio 
Alto  County.  104  Iowa  360,  78  NW 
838:  Murray  v,  Jones  Counliy,  72 
Iowa  286,  33  NW  684. 

68.  I>e  Vaughn  v.  Jackson  County, 
31  Fla.  60.  12  S  212;  Johns  v.  Orange 
County.  28  Fla.  626.  10  S  96;  State 
V.  Adams,  10  Ida.  531.  79  P  39S; 
Bourrett  v.  Palo  Alto  County,  104 
Iowa  350,  73  NW  838;  Murray  v. 
Jones  County,  72  Iowa  286.  33  NW 
684. 

[  a  1     Presentation  to  proper  olll- 

osrs. — Th e  act  of  March  31.  1891, 
providing  for  the  payment  out  of  the 
general  fund  of  a  bounty  to  anyone 
killing  a  coyote,  and  for  taking  proof 
and   issuing   a   certificate   by  the 


may  issue  to  compel 

county  supervisors,  and  that  "such 
certificate  may  be  presented  to  the 
controller  of  the  state,  who  may 
draw  his  warrant  on  the  general 
fund  In  the  state  treasury,"  does  not 
exempt  such  claims  from  the  neces- 
sity of  being  presented  for  audit  be- 
fore the  state  board  of  examiners.  In 
accordance  with  Pol.  Code  9  660  re- 
quiring claims  against  the  state  to 
be  so  presented,  nor  from  the  pro- 
vision in  S  672  forbidding  the  con- 
troller to  draw  his  warrant  for  any 
claim  unless  It  has  been  approved 
by  such  board.  Ingram  v.  Colgan, 
106  Cal.  113,  38  P  81B.  39  P  437.  46 
AmSR  221,  28  LRA  187. 

[b]  Swearing  to  claim. — Under 
the  act  of  March  11.  1901  (Sess.  L 
[19011  p  205),  one  claiming  a  bounty 
for  killing  wild  animals  may  swear 
to  his  claim  against  the  county  be- 
fore anyone  authorized  to  admin- 
ister oaths,  and  on  presentation 
thereof  with  the  ears  and  whatever 
part  of  the  pelt  the  county  commis- 
sioners may  require,  if  auch  claim 
is  valid,  the  board  is  authorised  to 
allow  it.  State  r.  Adama,  10  Ida. 
691,  79  P  898. 

69.  Blckerdike  v.  State,  144  Cal. 
681,  78  P  270;  and  cases  infra  this 
note. 

[a]    BeQolaltea    of  oerttfloatc. — 

Blckerdike  v.  State.  144  Cal.  681,  78 
P  270:  Johns  v.  Orange  County,  28 
Fla.  626,  10  S  96  [foil  De  Vaughn  v. 
Jackson  County,  31  Fla.  60,  12  S 
212] :  Hurray  v.  Jones  County,  73 
Iowa  286.  S3  NW  684. 

tb]  b>st  oertlfleateB. — Such  cer- 
tincates.  although  lost,  are  sufficient 
to  entitle  plalntlfF  to  recover.  In  the 
absence  of  evidence  on  the  part  of 
the  state  showing  their  Invalidity. 
Blckerdike  v.  State,  144  Cal.  69S,  78 
P  277. 

70.  Bourrett  v.  Palo  Alto  County. 
104  Iowa  860.  78  NW  838. 

[a]  IB  Oallfomla,  (l)  under  St. 
(1901)  c  214,  the  coyote  bounty  pro- 
vided by  St.  (1891)  c  198  was  made 
enforceable  by  suit  against  the 
state,  provided  such  suit  was 
brought  within  a  limited  time. 
Blckerdike  v.  State.  144  Cal.  681,  7S 
P  270.  (2)  Suits  brought  wittiln 
such  time  were  not  barred  by  limi- 
tations under  St.  (1893)  c  45,  re- 
quiring suits  against  the  state  to  t>e 
brought  within  two  years,  which 
limitation  had  run  against  such 
claims  long  prior  to  the  passage  of 
St.,  (1901)  c  214.  Blckerdike  v.  State 
supra.  (3)  The  provisions  of  Code 
Civ.  Proc.  9  657.  relative  to  new 
trials,  are  applicable  to  suits  author- 
ised by  St.  (1901)  c  214.  San  Fran- 
cisco Law,  etc..  Co.  v.  State,  141  OH- 
364,  74  P  1047. 


For  later  eases,  aeralopmeBts  and  ohaagM  In  the  law  see  cumulative  Annotations, 


mber. 


BOUNTIES 


[9G.J.]  313 


the  drawing  of  the  warrant  in  payment  of  the 
boimty/'  proTided  there  are  funds  available  for 
saeh  purpose." 

AwdgTifnent  of  daimB.  Under  some  statutes 
teemed  and  perfected  claims  for  such  bounties 
V.    FOE  HAimFAOTUBES 

[$  38]  A.  Til  ChmeraL  In  some  states  bounties 
bare  been  authorized  for  the  promotion  and  en- 
couragement of  certain  industries  and  manufae- 
tures  in  which  the  public  is  interested." 

[$  39]  B.  Production  of  Sugar"  and  Salt— 
1.  In  GeneraL  A  bounty  has  in  some  cases  been 
provided  by  statute  to  stimulate  the  production  of 
sugar"  and  salt."  These  bounties  have  been  offered 
both  by  the  state"^  and  by  the  federal*^  gov- 
emments. 

Sugar  bonntiea.  Congress,  by  a  statute  com- 
monly known  as  the  McKinley  Bill,"  provided  that 
OD  and  after  the  first  of  April,  1891,  and  until  the 
first  of  July,  1905,  there  should  be  paid  to  the 
prodacer  of  sugar  of  a  certain  grade,  and  from 
certain  products  within  the  United  States,  a  bounty 
of  two  cents  per  pound.  The  question  whether 
these  bounty  provisions  were  constitutional  was 
raised  in  the  supreme  court,  the  contention  being 
that  as  such  provisionB  were  unconstitutional  there- 
fore the  whole  Tariff  Act  of  1890  was  void.  The 
court  declined  to  decide  the  question  as  to  the 
constitutionality  of  these  provisions,  because,  as 
the  court  held,  the  rest  of  the  act  would  be  valid 
even  if  the  bounty  provisions  were  void.**  By  a 
later  act  congress  repealed  the  provisions  of  the 
act  of  1890  granting  bounties  to  sugar  producers." 
But  by  a  still  later  act  of  congress,"  it  was  pro- 

[b]   »tiiTi1»1tiB  Of  MttUoiu — Isen- 
ber;  V.  Black.  5S  Pa,  Super.  800. 

71.  Meade  County  Bank  v.  Reeves, 
13  S.  D.  193,  82  NW  751. 

[a]  OfmdltlOM  preoedABt. — The 
county  judge  is  the  ofllcer  In  the 
3rst  instance  to  pass  on  rewards  al- 
lowed for  killing  certain  beasts  of 
prey,  and  a  mandamus  will  not  be 
Cranted  to  the  county  commlaslon- 
en  to  Issue  a  warrant  for  the 
amount  of  the  reward  until  the 
Judge  has  certified  to  the  facta  re- 
quired by  the  statute;  and  the  re- 
lator must  show  that  all  the  re- 
quirements of  the  statute  have  been 
complied  with.  Johns  v.  Oranve 
County,  28  Fla.  626,  10  S  96.  To 
same  effect  De  Vaughn  v.  Jackson 
County,  31  Fla.  60.  12  S  212. 

72.  State  V.  Rickards,   17  Mont. 
440.  43  P  604. 

73.  Bauer  v.  State,  144  Cal.  740, 
TS  P  280;  Bickerdlke  v.  State,  144 
Cal.  681.  78  P  270. 

[al  AsslgnM  of  olalm  may  re- 
cover. Isenberg  v.  Black.  63  Pa. 
Super.  300. 

[b]  Parol  aulcnmant. — Under  Civ. 
Code  I  10S2,  providing  that  a  trans- 
fer may  be  made  without  writing  in 
every  case  in  which  a  writing  Is  not 
eicpresBly  required  by  statute,  claims 
for  coyote  bounty,  as  authorised  by 
St  (1891)  c  198,  were  assignable  by 
parol.  Bickerdlke  v.  State,  144  Cal. 
681.  78  P  270. 

74.  State  v,  Newman,  34  Mont. 
«4.  87  P  462. 

75.  Bickerdlke  v.  State,  144  Cal. 
681,  78  P  270. 

76.  See  statutory  provlslone, 
[a]    Ulk  oottDMp— IJnder  the  act 

ot  1868  for  the  encouragement  of 
■Ilk  enltnre,  and  offering  a  premium 
for  "eaclt  plantation  of  nve  thousand 
mulberry  trees  of  the  age  of  two 
rears,"  It  was  intended  that  the 
owner  of  a  farm  or  assemblage  of 
mulberry  trees  of  the  age  of  two 
years,  amounting  to  ttve  thousand  or 
more,  should  be  entitled  to  the  pre- 
mliitn,  and  that  If  be  has  more  tnuan 
^  such  ferm-  or  plantation,  they 
Ming  entirely  separate  or  distinct, 
u  a  premium  for  each,  hut  no  one 


of 


is  entitled  to  a  premium  for  one  half 
of  a  plantation.  Atty.-Oen.  v.  State 
Bd.  of  Judges,  38  Cal.  291. 

77.  Mvgar  ooniityi 
Countervailing  duty  on  account 

bounty  see  Customs  Duties. 
Liability  of  state  for  expenditures 
of  claimant  under  unconstitutional 
Bounty  Law  see  States. 
Power  of  treasury  department  as  to 
foreign     bounties     see  Custonm 
Duties.  ^ 
Review  of  treasury  declaration  as  to 
amount    of    foreign    bounty  see 
Customs  Duties. 
Stipulation  In  lease  creating  lien  on 
bounty  see  Liens. 

78.  Allen  v.  Smith,  173  U.  S.  389, 
19SCt  446,  43  L.  ed.  741  [rev  49  La. 
Ann.  1096,  22  S  319]:  U.  S.  v.  Realty 
Co.,  163  U.  S.  427,  16  set  1120,  41  L. 
ed.  215;  Burden  Cent  Bugar-Heflntng 
Co.  V.  Ferris  Sugar  Mfg.  Co.,  78  Fed. 
417;  Calder  v.  Henderson,  64  Fed. 
802,  4  CCA  B84:  Taylor  v.  V.  S.,  33 
Ct.  CI.  393;  Glynn  v.  U.  S.,  32  Ct. 
CI.  82. 

79.  Bast  Saginaw  Mfg.  Co.  v.  East 
SafTlnaw.  19  Mirh.  2S9.  2  AmR  82 
[aft  13  Wall.  (U.  S.)  378,  20  L.  ed. 
611];  Peo.  V.  State  Auditors,  9  Mich. 
S27;  Ex  p.  Burnet.  6  Hill  (N.  T.)  897. 

80.  Cole  V.  Carroll  First  Nat. 
Bank,  66  Kan.  571,  44  P  8;  East  Sag- 
inaw Mfg.  Co.  V.  Bast  Saginaw,  19 
Mich.  269,  2  AmR  82  [alT  13  Wall. 
(U.  S.)  378,  20  L.  ed.  611];  Peo.  v. 
State  Auditors,  9  Mtch.  827;  State  v. 
Moore,  60  Nebr.  88,  69  NW  373,  61 
AmSR  688;  Ex  p.  Burnet,  6  Hill  (N. 
Y.)  397. 

81.  Burdon  Cent.  Sugar-Rellnlng 
Co.  V.  Payne,  167  V.  S.  127.  17  SCt 
754,  48  L.  ed.  106:  U.  8.  v.  Realty 
Co.,  163  U.  S.  487,  16  SCt  1120,  41  L. 
ed.  215;  Calder  v.  Henderson,  64  Fed. 
802.  4  CCA  684;  Taylor  v.  U.  S.,  33 
Ct.  01.  898. 

88.  Act  Oct.  1,  1890  (26  U.  8.  St 
at  L.  667.  c  1244). 

83.  Field  V.  Clark,  148  U.  8.  649, 
12  SCt  4!>5.  36  L.  ed.  294. 

84.  Act  Aug.  27,  1894  <28  U.  S.  St 
at  L.  609  c  349). 

[a]  Operation  of  aot^— -The  clause 
of  the  revenue  act  of  Aug.  27,  1884 


condtitate  property  capable  of  assignment.'"  Under 
otbeiB  an  assignment  of  snefa  a  olaim  to  another 
operates  as  a  waiver  of  the  right  to  bounty.'* 

Th*  repeal  of  such  a  statnte  does  not  afEeot 
claims  to  bounty  which  have  already  aeoraed." 
AND  OTHEB  INDUSTBIES 
vided  that  certain  manufacturers  and  producers 
of  sugar  who  had  complied  with  the  provisions  of 
the  act  of  1890  should  be  paid  the  bounty,  notwith- 
standing the  repeal  of  that  act.  The  constitution- 
ality of  this  last  act  of  congress  was  attacked, 
it  being  contended  that  the  original  act  of  1890, 
granting  bounties,  was  unconstitutional,  but  the  su- 
preme court  held  that  the  rights  of  the  parties 
could  be  determined  without  entering  into  a  dis- 
cussion as  to  the  validity  of  the  bounty  legislation 
contained  in  the  act  of  1890  and  without  deciding 
that  question,  held  that,  whether  or  not  such  l^s- 
lation  was  beyond  the  power  of  congress,  in  either 
case  the  appropriation  of  money  in  the  act  of  1895, 
to  be  paid  to  certain  manufacturers  and  producers 
of  sugar  who  had  complied  with  the  act  of  1890, 
was  within  the  power  of  congress  to  make  as  being 
founded  on  a  moral  obligation.""  This  holding  has 
been  criticized  in  several  state  decisions,^'  and 
statutes  providing  for  this  class  of  bounties  have 
been  held  unconstitutional  as  taxation  for  other 
than  a  public  purpose.^"  But  even  if  such  a  moral 
obligation  exists,  it  is  one  which  cannot  be  en- 
forced against  the  state  by  the  si^ar  company; 
the  pa3mient  of  such  an  obligation  rests  entirely 
with  the  l^slatnre,  and  until  a  specifie  appro- 
priation is  made  by  that  department  the  public 
moneys  cannot  be  withdrawn  for  that  purpose.^ 
(88  U.  S.  St.  at  U  621.  c  849  S  188). 
expressly  repealing  those  clauses  of 
the  Revenue  Act  of  Oct.  1.  1890  <26 
U.  S.  St  at  L.  683  c  1244  |  281), 
granting  a  bounty  to  licensed  sugar 

firoducers  had  reference  not  only  to 
I  censes  to  be  granted  to  producers 
thereafter  but  also  to  licenses 
granted  and  existing  at  the  date  of 
the  passage  of  the  later  act.  U.  8. 
V.  Carlisle,  6  App.  (D.  C.)  138. 

86.  Act  March  2,  1896  (28  U.  S. 
St  at  L.  910,  933  c  189>.  - 

86.  U.  S.  V.  Realty  Co.,  163  V.  B. 
427,  444,  16  SCt  1120,  41  L.  ed.  216 
(where  it  was  said:  ''Upon  the  gen- 
eral principle,  therefore,  that  the 
government  of  the  United  States, 
through  Congress,  has  the  right  to 
pay  the  debts  of  the  United  States, 
and  that  the  claims  in  these  cases 
are  of  a  nature  which  that  body 
might  rightfully  decide  to  constitute 
a  debt  payable  by  the  United  States 
upon  considerations  of  Justice  and 
honor,  we  think  the  act  of  Congress 
making  appropriations  for  the  pay- 
ment of  such  claims  was  valid  with- 
out reference  to  the  question  of  tbs 
validity  or  invalidity  of  the  original 
act  providing  for  the  payment  qf 
bounties  to  manufacturers  of  sugar, 
as  contained  in  the  tariff  act  of 
1890").  It  should  be  noted  in  this 
connection  that  in  U.  S.  v.  Carlisle, 
6  App.  (D.  C.)  138.  the  court  de- 
cided against  the  constitutionality 
of  the  Bounty  Act  of  1890. 

87.  Michigan  Sugar  Co.  v.  Auditor 
nen..  124  Mich.  674,  SS  NW  625,  88 
AmSR  354,  56  LRA  329;  Minnesota 
Sugar  Co.  v.  Iverson,  91  Minn.  30, 
97  NW  454;  Oxnard  Beet  Sugar  Co. 


V.  State.  78  Nebr.  67,  102  NW  80,  106 
NW  716. 

88.  Michigan  Sugar  Co.  v.  Auditor 
Gen..  134  Mich.  674,  8S  NW  626,  88 
AmSR  854.  68  liRA  829;  Minnesota 
Sumr  Co.  V.  Iverson,  91  Minn.  80, 
97  nW  464;  Oxnard  Beet  Sugar  Co. 
V.  State,  73  Nebr.  67,  102  NW  80,  106 
NW  716. 

88.  Cole  V.  (Sirroll  First  Nat. 
Bank,  56  Kan.  571.  44  P  8:  State  v. 
Moore,  60  Nebr.  88,  69  J!(W  373.  U 
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It  has  been  held,  on  the  one  hand,  that  no  soeh 
contractual  or  vested  r^hts  to  bounty  were  ac- 
quired by  licensed  sugar  producers  by  a  compli- 
ance with  the  requirements  of  the  act  of  1890  as 
would  entitle  producers  to  compel  a  payment  of' 
such  bounty  by  the  United  States.*^  On  the  other 
hand,  it  has  been  held  that  a  claim  for  such  bounty 
earned  by  raising  sugar  is  a  vested  right  consti- 
tuting property  which  is  subject  to  he  sold  on 
execution,  and  which  will  therefore  pass  under  the 
insolvency  laws  to  the  provisional  syndics.'* 

40]  2.  Persons  Entitled.  Under  the  provi- 
sion in  the  act  of  congress  of  October  1,  1890. 
giving  a  bounty  to  "the  producer  of  sugar,"  and 
the  supplementary  act  of  March  2,  1895,  the  person 
intended  to  be  benefited  was  the  manufacturer  of 
the  sugar  rather  than  the  producer  of  the  cane, 
when  these  were  different  persons."'  The  bounty 
offered  by  the  statute  was  for  sugar  thereafter  to  be 
produced,  and  to  those  producers  only  who  should 
accept  the  provisions  of  the  act  and  comply  with  its 
terms  as  to  taking  out  a  license,  giving  bond  in  pen- 
alty, etc."  One  who  advanced  money  to  sugar 
planters  to  enable  them  to  produce  a  crop,  taking  a 
mortgage  on  the  crop  to  be  raised,  and  by  contract 
having  the  sugar  manufactured  and  sold  in  his 
name,  with  the  agreement  that  the  license  should 
be  taken  out  in  his  name,  and  that  he  should 
receive  the  bounty,  was  a  producer  of  sugar,  within 
the  purview  of  the  law.**  And  where,  under  a 
license  to.  manufacture  sugar,  every  requirement 
of  the  atatute  and  every  regulation  was  complied 
with  up  to  the  time  of  the  transfer  of  the  manufac- 
tory under  an  execution  sale,  and  it  was  then 

VI.  FOB  PLANTINa  TREES 


[(  42]  Bounties  have  in  some  instances  been 
gnmted  the  l^slature  for  the  planting  of  cer- 
tain trees  and  hedgfes,  the  cultivation  of  which  is 
ani^wsed  to  redound  to  the  pnbUe  velf  are.* 

m  FOB  SINKINO  ABTESIAN  WELLS 


agreed  by  the  licensee  and  the  purchaser  that  the 
manufacture  should  be  completed  in  the  name  of 
the  former,  and  under  his  license,  he  may  recover 
to  the  use  of  the  purchaser  the  bounty  given  by  the 
act  of  1890."  Where  the  goveniment  issued  a 
license  for  the  manufacture  of  sugar,  under  which 
a  claimant  invested  time  and  capital,  it  was  estopped 
from  denying  the  sufSeiency  of  the  application, 
notice,  and  bond  on  which  the  license  was  granted.** 
A  sugar  grower  may,  by  contract  with  the  xnann- 
facturer  to  whom  he  sells  the  cane,  reserve  an 
equitable  lien  on  the  sugar  bounties  becoming;  ducr 
which  may  be  enforced  to  the  exclusion  of  general 
creditors,  unaffected  by  the  state  laws." 

41]  0.  Fishing.  Bounties  have  been  pro- 
vided by  statute  for  persons  engaged  in  a  certain 
kind  of  fishing-""  To  recover  a  bounty  under  anch 
statutes  the  owner  of  the  vessel  engaged  must  make 
oath  to  the  facta  provided  by  the  statute,""  and  the 
vessel  must  have  been  at  sea  for  the  full  time  re- 
quired.' A  vessel  improperly  enrolled  is  not  enti- 
tled to  claim  the  fishing  bounty;'  nor  is  a  vessel  ao 
entitled  unless  the  contract  actually  made  between 
skipper  and  fishermen  is  such  as  by  statute  is  made 
a  condition  precedent  thereto.' 

The  forfeiture  ^vided  by  the  act  of  July  29^ 
1813,  for  fraudulently  obtaining  the  bounty  allowed 
to  fishing  vessels,  attached  only  when  there  was 
actual  fraud  and  deceit  used  in  obtaining  it.* 

Becoveiy  back.  If  the  bounty  has  been  improvi- 
dently  paid  to  a  vessel  so  enrolled  by  the  collector, 
it  may  be  recovered  back  by  the  United  States  in 
an  action  for  money  had  and  received.' 

AND  HEDGES 
It  has  lM«n  held  that  each  a  •tatnte  it  vncoiuti- 


tatimal  as  granting  pnblie  monqr  for  aa  individiul 
use.^ 


[(43]  A  bounty  has  been  declued  by  statute 
in  some  states  in  favor  of  those  mking  artesian 
wells.'  In  order  to  claim  the  benefit  of  the  bounty 

M.    U.  S.  V.  Carllale,  6  App.  (I>. 
C.)  188. 

91.  Cnlder  V.  Henderson,  64  Fed. 
802.  4  CCA  684. 

93.  Allen  V.  Smith.  173  U.  S.  389, 
19  set  446,  43  L.  ed.  741  Irev  49  Ia 
Ann.  1096,  22  S  819]. 

93.  Allen  v.  Smith.  173  U.  S.  ZS9. 
19  set  448,  43  L.  ed.  741  [rev  49  La, 
Ann.  1096.  22  S  819];  U.  S.  v.  Realty 
Co.,  168  U.  S.  427,  16  SCt  1120.  41  L. 
ed.  216;  Calder  v.  Henderson,  64  Fed. 
802,  4  CCA  684. 

94.  Suthon  v.  U.  S.,  81  Fed.  810. 
2<  CCA  «28  [aft  91  Fed.  1006.  33  CCA 
688].  See  also  Barrow  v.  Mllliken, 
74  Fed.  612,  SO  CCA  569  (holdlne 
that  there  is  nothing  In  the  terms  of 
the  statute  to  dlscouraee.  much  leas 


forhld,  the  pledging  of  the  crop  to 
procure  or  aid  In  procuring  advances 
of  money  necessary  to  plant,  culti- 
vate, harvest,  and  market  It). 

•a.    Taylor  v.  U.  S.,  33  Ct.  CI.  898. 

96.  Glynn  v.  U.  S.,  32  Ct.  CI.  82. 

97.  Burdon  Cent.  Sugar  Refining 
Co.  V.  Payne,  167  U.  S.  127,  17  SCt 
764,  42  L.  ed.  105;  Burdon  Cent. 
Sugar-Reflning  Co.  v.  Payne,  81  Fed. 
663.  2«  CCA  552  [rev  78  Fed.  417]. 

98.  U.  S.  V.  Nlckerson,  17  How. 
(V.  8.)  204.  15  L.  ed.  219:  The  Har- 
riet, 11  P.  Cas.  No.  6,099,  1  Story  261 
raif  11  F.  Gas.  No.  6,100,  1  Ware 
1481:  The  Swallow.  28  F.  Cas.  No. 
18,666,  1  Ware  IS. 

[a]  JtmAn  Oaa.  Bev.  St.  o  9S, 
claimants  ^or  fishing  bounty  must 
have  been  engaged  In  deep-sea  flab- 
Ing.  Persons  en««ed  In  toktng 
mackerel  In  brusn  weirs  and  flan 


traps  are  not  entitled  to  bounty. 
Reg,  V.  Eldrldge,  6  Can,  Exch.  31. 

M.  U.  S.  V.  Nlckerson,  17  How. 
(U.  S.)  204,  15  U  ed.  219. 

[a]  Oertlfloate  of  saUlng  dajs.^ — 
Under  the  act  of  Jtjly  29,  1813  <3 
U.  S.  St.  at  L.  49),  providing  a  bounty 
for  those  engaged  in  codflshlng,  and 
requiring  that  the  owner  of  a  vessel 
before  receiving  the  bounty  shall 
produce  to  the  collector  the  original 
agreement  made  with  his  fishermen 
and  a  certificate  of  the  days  of  sail- 
ing and  return,  "to  the  truth  of 
which"  he  shall  swear,  twth  agree- 
ment and  certificate  must  be  sworn 
to.  U.  S.  V.  Nickerson,  17  How.  (U. 
S.)  201.  16  L.  ed.  219. 

1.  Ijacon  T.  Hooper,  6  T.  R.  124, 
101  Reprint  522. 

a.  r.  8.  V.  Bartlett,  24  F.  Cas.  No. 
14.682,  2  Ware  17. 

3.  Crowell  v.  U.  S.,  6  F.  Cas.  No. 
3,447. 

4.  The  Harriet,  11  F.  Cns.  No. 
6.1(10.  1  Ware  348  [aff  11  F.  Cas.  No. 
6.099,  1  Story  2611;  The  Swallow, 
28  F.  Cas.  No.  13.666,  1  Ware  13. 

ta]  A  vessel  Im  "at  sea,"  within 
the  intent  of  the  acts  of  1813  and 
1819,  when  she  la  without  the  limits 
of  any  port  or  harbor  on  the  sea- 
coast.  The  Harriet,  11  F.  Oas.  No. 
6.099,  1  Story  261. 

[bl  ■videiUM  of  solllnf  days. — 
In  a  proceeding  to  obtain  a  forfeit- 
ure under  the  act  of  July  29,  1813 
fS  U.  8.  St.  at  U  49).  and  the  aot  of 
March  8,  1819  <S  JJ.  B.  St.  at  W  BZO), 
relating  to  the  bounty  on  vessels  and 


thus  provided  the  claimant  miut  bring  himself 
within  the  terms  at  the  statute  both  as  to  the  time 
limit  set  and  the  capacity  of  the  well* 

boats  employed  In  the  fisheries,  an 
almanac  was  offered  as  evidence  of 
the  particular  days  on  which  the 
vessel  sailed  and  returned,  wherein 
the  letters  R  and  S  and  dota  were 
placed  against  particular  days  as 
being  the  very  days  of  her  sailing 
and  returning.    It  was  held  that  such 


a  document  was  not  a  proper  Journal 
or  memorandum  book  thereof  en- 
titled to  credit.  For  this  purpose  an 
exact  Journal  or  memorandum  of  the 
actual  days  of  her  sailing  and  re- 
turning should  be  kept.  In  the  nature 
of  a  log  book.  The  Harriet,  11  P. 
Cas.  No.  8,099.  1  Story  261.  [aff  11 
F.  Cas.  No.  6,100.  1  Ware  8481. 

6.  IT.  S.  V.  Bartlett.  24  F.  Cas 
No.  14,682,  2  Ware  17. 

[a]  railnre  to  reqnln  prodmotioB 
of  snipping  papers. — A  payment  of 
bounty  by  a  collector  without  the 
production  6f  such  a  shipping  paper 
as  Is  required  by  law.  although  such 
paper  exists,  la  a  payment  without 
authority,  and  may  be  recovered 
back.  Crowell  v.  U.  S.,  6  F.  Cas.  No. 
8,447. 

e.  AttT.-Oen.  V.  State  Bd.  of 
Judges,  88  Cat.  291;  Marion  County 
V.  Hoch,  24  Kan.  778;  Jefferson 
County  V.  Hudson.  20  Kan.  71;  Smith 
V.  Nobles  County,  87  Minn.  586.  31 
NW  383. 

T.  Mute,  etc.,  Inst.  v.  Henderson. 
18  Colo.  98,  31  P  714,  18  L.RA  »S; 
Deal  V.  Mississippi  County,  107 
Mo.  464.  18  SW  24,  14  LRA  6tl 

8.  See  statutory  provisions. 

9.  State  V.  Horton,  11  Nev.  SOO,  W 
P  876. 
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BOUNTT  IiAlfDS.  Portions  of  the  public  do- 
main given  to  soldiers  for  militaiy  services  by  way 
of  bounty.'   

BOUKBON  WHISE7.  A  liquor  containing  all 
the  congeneric  substances  obtained  by  distillation 
bom.  a  fermented  mixture  of  grain  of  which  Indian 
corn  forms  the  chief  part,  and  confined  to  whisky 
distilled  in  the  state  of  Kentucky ;°  a  Kentucky 
product  made  principally  out  of  com  with  sufflcient 
rye  and  barley  malt  added  to  distinguish  it  from 
straight  corn  whisky;*  a  whisky  made  from  grain  of 
which  com  is  the  larger  constituent.* 

BOUBO.    In  old  English  law,  a  borough.' 

BOU  WKBTE.  In  old  New  York  law,  a  farm  on 
which  the  farmer's  family  resided.' 

BOTTWUEESTER.  In  old  New  York  law,  a 
fanner.' 

BOVATA  TEBBuS.   As  much  land  as  one  ox  can 

plow,"  

BOVINE."  Homed  cattle." 
BOWIJ>EB." 

BOWLINE  KNOT.  A  knot  in  which  the  loop 
,  can  be  made  of  any  size,  and  does  not  jam  nor  ren- 
der." 

BOWUNa."  A  game  played  with  bowls  (balls) 
and  pins,  formerly  called  bowlrushing." 

BOWItCNO  ALLEY."  Pieces  of  wood  so  eon- 
joined  as  to  present  a  plane  surface  forty-two 
inches  wide  and  seventy-two  feet  long  and  wooden 
pins  and  wooden  balls,  all  used  in  the  game  of 
bowling." 


BOWUKa  KNOT.  A  bowline  knot.^' 
BOW  WINDOW." 

BOX."  An  encasement  not  usually  of  permanent 
value  ordinarily  used  for  the  convenient  transpor- 
tation of  its  contents;'"  a  receptacle  out  into  a 
growing  pine  tree  near  the  ground,  in  which  the 
gum  is  collected.'^ 

Oelltilar  box.  A  box  used  in  photc^^rapbers' 
cameras,  containing  several  cells,  in  each  of  which 
a  separate  exposure  may  be  made." 

Miter  box.  A  roi^h  three-sided  box  without 
top  or  ends  into  the  two  upright  sides  of  which 
slits  are  sawed  at  the  proper  angle." 

BOX  BOABD.  A  board  used  to  make  boxes  or 
for  sheathing  a  house.'** 

BOX  OAB.  An  inclosed  and  covered  freight 
car." 

BOX  DOLLY.  A  vehicle  which  has  but  one 
wheel,  a  wide  cylindrical  drum  in  the  center  of  it, 
and  is  shaped  like  a  box,  the  lower  part  of  which 
extends  down  as  far  as  the  axis  of  the  dnHD." 

BOXING  MATCH.'' 
'  BOX  FnJE!.    A  collection  of  pieces  of  scrap  irou 
inclose<i-by  four  slabs  so  as  to  form  a  sort  ot  box- 
like  structure  held  together  by  wires.'" 

BOY.  A  male  child  from  birth  to  the  age  of 
puberty;"  but,  in  general,  applied  to  males  under 
ten  or  twelve  years  of  age,  a  male  person  under 
twenty-one  years  of  age." 

BOYOOTT."  A  combination  between  persons 
to  suspend  or  disoontinue  dealings  or  patnmage 


1-  Raoalje  ft  L.  L.  D.  See  Public 
Unds  [32  Cyc  S6S]. 

&  U.  S.  V.  Fifty  Barrels  of  Wills- 
key.  165  Fed.  »«6,  967. 

3.  Levy  V.  Url,  II  App.  <D.  C.) 
141.  44S. 

4.  U.  8.  V.  Fifty  Barrels  of  Whis- 
key. 165  Fed.  986,  971. 

5.  Burrill  L>.  D.  See  Borbush 
ante  p  HO. 

8,   Burrin  I*  D. 

7,  Burrill  L.  D. 

8.  Jacob  L.  D. 

«.  [a]  l>ezl!r«a  from  the  Latin 
"bo8."  meaning  oz  or  cow.  Jones 
V.  SUte,  64  m».  92,  93,  69  8  892, 

LRM91EB  71. 
to.    Standard  D. 

[a]    As  meaning  oow  or  heifer. — 

description  of  stolen  property  as 
"one  female  animal  of  the  Bovine 
species,  nearly  two  years  of  aKe." 
Alleges  with  suffldent  accuracy  that 
the  animal  was  a  cow  or  heifer. 
Jones  V.  State.  64  Fls.  92,  93,  69  S 
892.  LRA1915B  71. 

11.    See  Boulder  ante  p  143. 

la.  Century  D.  Tquot  Trapp  v. 
McClellan,  68  App.  Dlv.  362.  383,  74 
•NTS  130]. 

13.  See  also  Bowling  Alley  post 
Uilfl  paee. 

14.  Rex  V.  Clarke,  Cowp.  36,  98 
Reprint  953. 

BovUng  sa  dlaoxdezljr  oondnet  see 

Disorderly  Conduct. 

^15.  Bowtbtf  alleyi  As: 

Qune  of  chance  see  Oamlns  [20  Cyo 
.  8811. 

implement  see  E^xemptlons. 

See  also  Bowling  ante  this  page. 

1&  Wtlllams  V.  VlncenL  70  Kan. 
ESS.  79  P  121,  109  AmSR  469,  88 
LRA  634. 

IT.  Trapp  v.  McClellan,  68  App. 
Div.  362.  363,  74  NTS  180.  See 
Bowline  Knot  ante  this  page. 

18.  See  Bay  Window  7  C.  J.  p  1016. 

19.  See  Ballot  Box  6  C.  J.  p  1175; 
Box  Board  post  this  page;  Box  Car 
post  this  page;  Box  Dolly  post  this 
page;  Box  pHe  post  this  page. 

Ml  U.  S.  V.  ^ficholls,  188  U.  S.  298, 
100.  22  set  918,  46  L.  ed.  1173. 

n.  Knight  V.  Empire  Land  Co.. 
K  Pla.  301,  308,  46  S  1026. 

33.  Mahoney  v.  Jenkins.  138  Fed. 
404.  405,  70  CCA  662. 

S3,   ICetsler  v.  McKende,  34  Wash. 


470,  471.  76  P  114. 

M.  Sloan  v.  Allegheny  Co.,  91  Ud. 
601.  603,  46  A  1003. 

as.  Century  D.  [quot  State  v. 
Green.  16  Mont.  424,  428,  39  P  322J. 

raj  As  a  lniuaiag,r-(l)  Pen.  Code 
(  642  defines  arson  as  the  burning 
of  a  building,  and  9  643  deHnes  a 
building  as  "any  house,  edifice, 
structure,  vessel  or  other  erection, 
capable  of  afifordlng  shelter  for 
human  beings.  or  appurtenant 
thereto,  or  connected  with  an  erec- 
tion so  adapted."  Section  720  makes 
it  an  offense  to  burn  stacks  of  hay. 
erain,  fences,  etc.  It  was  held  that 
an  ordinary  box  car.  In  use  as  a 
freight  car.  Is  a  building  within  I 
542.  State  v.  Llntner,  19  S.  D.  447. 
448,  449,  104  NW  205.  (2)  A  box  car 
is  not  a  "building."  which  Implies  a 
permanent  structure,  and  not  a  part 
of  the  rolling  stock  of  a  railroad 
company  which  may  be  moved  at 
will  along  the  line  of  the  railroad. 
St.  Louis,  etc.,  R.  Co.  v.  Berry,  86 
Ark.  309,  316.  110  SW  1049. 

[b]  Am  eanivalent  to  'Ml.ear.''— 
In  an  Information  for  burglary  de- 
fendant was  charged  with  entering 
a  "box-car."  The  court  said:  "In 
charging  the  statutory  offense  of 
burglary,  the  pleader  must  aver  that 
the  place  entered  was  one  Included 
within  the  strict  terms  of  the  stat- 
ute. But  we  think  that  In  the  use 
of  the  word  'box-car'  Instead  of  'rail- 
car*  there  was  no  substantial  depart- 
ure from  the  rule.  A  boxcar  is 
defined  by  the  Century  Dictionary  as 
'an  Inclosed  and  covered  freight-car,* 
and  a  freight-car,  by  the  same  au- 
thority. Is  'a  rallroaa-car  for  carry- 
ing freight,  commonly  a  box-car.'  A 
box-car  is  therefore  a  rail  or  rail- 
road car;  hence  the  statute  Is  com- 
plied with,  and  the  information  Is 
good."  State  v.  Green.  15  Mont.  424, 
426,  39  P  322. 

36.  The  Rosalie  Mahony,  218  Fed. 
695.  697. 

37.  See  Prise  FighUng  [32  Cyc 

395]. 

38.  Qlnty  V.  New  Haven  Iron,  etc., 
Co..  162  Fed.  979.  980,  82  CCA  110. 

[a]  ObJeot^It  Is  heated  In  a 
furnace  and  when  nearly  molten  Is 
brought  out  and  run  one  or  more 
times  through  rollers  which  operate 


to  transform  It  Into  a  sheet  or  bar. 
GInty  V.  New  Haven  Iron,  etc.,  Co., 
162  Fed.  979.  980.  82  CCA  110. 

39.  Webster  D.  [quot  Zachary  T. 
State,  7  Baxt.  (Tenn.)  1,  8], 

30.  Webster  D.  [quot  Zachary  v. 
State,  7  Baxt.  <Tenn.)  1.  3]. 

[a]  FresnmpUon  as  to  age^^^ode 
S  4015  prescribes  that  the  names  of 
the  grand  Jury  shall  be  drawn  out 
"by  a  child  under  ten  years  of  age." 
In  an  indictment  for  larceny  where 
the  record  showed  that  the  names 
were  "regularly  drawn  by  a  boy"  It 
Is  to  be  presumed  that  the  boy  was 
under  ten  years  of  age.  Zachary  v. 
State,  7  Baxt.  (Tenn.)  1. 

31.  Hartsetl  v.  State,  66  Tex.  Cr. 
389.  390,  116  SW  1169  [quot  White 
v.  State.  88  Tex.  Cr.  147,  161  SW  826]. 

[a]  As  msaaiiv  minor  son. — A 
will,  by  a  testator  having  four 
minor  sons  and  three  adult  sons, 
devising  certain  property  to  "the 
four  boys"  will  be  construed  to  mean 
the  four  minor  sons  of  testator. 
Bradley  v.  Reea,  113  ill.  327,  332,  55 
AmR  422. 

33.  Boyootti 
Arrest  In  action  for  damages  arlafng 

from  see  Arrest!  94  note  39  [mf. 
As  conspiracy  aee  Conspiracy  [8  Cyo 

839,  661]. 

By  mail  as  using  malls  to  defraud 

aee  Post  Office. 
Injunction     against     see  Trades 

Unions  [24  Cyc  836]. 
Threat  to  Injure  by  aee  Threats  [37 

Cyc  2961. 

[a]  Oivln  of  tenn. — "Captain 
Boycott  was  an  Englishman,  an 
agent  of  Lord  Earne,  and  a  farmer 
of  Lough  Mark,  In  the  wild  and 
beautiful  district  of  Connemara.  In 
his  capacity  as  agent  he  had  served 
notices  upon  Lord  Earne's  tenants, 
and  the  tenantry  suddenly  retaliated 
In  a  most  unexpected  way  by,  in  the 
language  of  schools  and  society, 
sending  Captain  Boycott  to  Coventry 
in  a  very  thorough  manner.  The 
population  of  the  region  for  miles 
round  resolved  not  to  have  anything 
to  do  with  him,  and  as  far  as  they 
could  prevent  it,  not  to  allow  any 
one  else  to  have  anything  to  do  with 
htm.  His  life  appeared  to  be  In 
danger — he  had  to  claim  police  pro- 
tection.   His  servants  fled  from  him 
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vith  another  pemm  or  peraons  foecaiue  of  refusal 
to  eompfy  wi^  a  request  made  of  him  or  them;" 
a  etnnbination  of  many  to  cause  a  loss  to  one  per- 
aon  by  eoerdng  others,  against  their  will,  to  with- 
draw from  him  their  beneficial  basiness  inter- 
course,  through  threats  that,  unless  those  others  do 
BO,  the  many  will  eause  similar  lora  to  them;"  a 
combination  of  several  persons  to  cause  a  loss  to  a 
third  person  cansii^  others  a^unat  their  will  to 
withdraw  from  him  their  benefi^ol  business  inter- 
course through  threats  that,  unless  a  compliance 
with  their  demands  be  made,  the  persons  fonning 
the  combination  will  cause  loss  or  injury  to  him;" 
a  combination  formed  for  the  purpose  of  interfeiv 
ing,  otherwise  than  by  lawful  competition,  with  the 
business  affairs  of  others,  and  depriving  them,  by 

as  servants  flee  from  their  masters 
In  some  plavue-stricken  Italian  city. 
The  awful  sentence  of  excommunica- 
tion could  hardly  have  rendered  him 
more  helplessly  alone  for  a  time. 
No  one  would  work  for  him — no  one 
would  supply  him  with  food.  He 
and  bis  wife  had  to  work  In  their 
own  fields  themselves.  In  most  un- 
pleasant imitation  of  Theocrltan 
shepherds   and   shepherdesses,  and 

Slay  out  their  ffrlm  eclogue  In  their 
eserted  fields  with  the  shadows  of 
the  armed  constabulary  ever  at  their 
heels.  The  Oran^men  of  the  north 
heard  of  Captain  Boycott  and  his 
aufterinn,  and  the  way  In  which  he 
was  hoTdlnsr  his  ground,  and  tbey 
organized  assistance  and  sent  him 
down  armed  laborers  from  Ulster. 
To  prevent  civil  war  the  authorities 
had  to  send  a  force  of  soldiers  and 

Sollce  to  Lough  Mark,  and  Captain 
loycott's  harvests  were  brought  In 
and  his  potatoes  dug  by  the  armed 
Ulster  laborers,  guarded  always  by 
the  little  army.''  McCarthy  England 
under  Gladstone  [quot  in  whole  or 
In  part  SUte  v.  Olldden,  BE  Conn.  46, 
76,  8  A  890,  3  AmSR  83  (quot  Con- 
SQifdated  Steel,  etc.,  Co.  v.  Hurray, 
80  Fed.  811,  81»>;  Crump's  Case,  84 
Va.  927,.939,  6  SB  620,  10  AmSR  896J. 

[b]  nw  worft  "boyootV  was  first 
assd  In  aa  Ameileaai  ease  in  State  v. 
Glldden,  56  Conn.  46.  8  A-  890,  3 
AmSR  23.  "That  word  originated 
from  the  efEorta  of  certain  Irish 
tenants  to  exclude  Capt.  Boycott 
from  all  intercourse  wltn  his  neigh- 
bors because  he  endeavored  lawfully 
to  collect  his  rents.  The  supreme 
court,  in  State  v.  Olldden,  said: 
'It  seems  strange  that  in  this  day, 
and  In  this  free  country, — a  country 
in  which  law  interferes  so  little  with 
the  liberty  of  the  individual, — It 
should  be  necessary  to  announce 
from  the  bench  that  every  man  may 
carry  on  his  business  as  he  pleases, 
may  do  what  he  will  with  his  own, 
80  long  as  he  does  nothing  unlaw- 
ful, and  acts  with  due  regard  to  the 
rights  of  others,  and  that  the  occa- 
sion for  such  an  announcement 
should  be.  not  an  attempt  by  govern- 
ment to  interfere  with  the  rights  of 
the  citizen,  nor  by  the  rl^  and 
powerful  to  oppress  the  poor,  but  an 
attempt  by  a  large  body  of  working- 
men  to  control,  by  means  little.  If 
any,  better  than  force,  the  action  of 
employers.' "  Consolidated  Steel, 
etc.  Co.  v.  Murray.  80  Fed.  811,  819. 

33.  Anderson  L,  B.  [quot  Barr  v. 
Essex  Trades  Council,  53  N.  J.  Kq.lOl. 
121,  30  A  881;  Matthewa  v.  Shank- 
land.  25  Misc.  604,  610.  56  NYS  123]. 

[a]  Oombination  as  an  element.— 
"As  It  [the  term  "boycott"]  first 
came  Into  use  in  connection  with  the 
treatment  which  the  tenants  of  Cap- 
tain Boycott  extended  to  their  land- 
lord. It  undoubtedly  did  embody  the 
notion  of  a  combination.  But  the 
word  quickly  and  generally  came  to 
have  a  more  enlarged  sense  .  .  . 
[and]  "la  sometimes  loosely  used  in 
conversation  to  express  a  certain 
amount  of  Injurious  discrimination 
without  any  special  agreement  or 
understanding  on  the  part  of  those 
vltio  discriminate.*    That  Is  Indeed  a 


means  of  threats  and  intimidation,  of  the  right  to 
conduct  the  business  in  which  they  happen  to  be 
engaged  according  to  the  dictates  of  their  own 
jnc^rmCTts;"  a  comlrination  to  cause  a  loss  to  odr 
person  by  coercing  others  against  their  will  to 
withdraw  from  him  their  bened&oiid  business  inter- 
course by  threats  that,  unless  timse  others  do  so, 
the  combination  will  eause  similar  loss  to  them,  or 
by  the  use  of  sueh  means  as  will  infliet  Inodily  hum 
on  th^,  or  such  intimidation  as  will  put  them  in 
fear  of  bodily  harm;'*  a  combination  to  inaugurate 
and  maintain  a  general  proscription  of  articles 
manufactured  by  the  puty  against  whom  it  is 
directed;"  a  combination  to  iuure  or  destroy  the 
trade,  business,  or  occupation  of  another  by  threat- 
ening or  producing  injury  to  the  trade,  business,  or 


common  colloquial  use  of  the  word." 
Davla  V.  Stacrett,  97  Ue.  568,  574, 
55  A  516. 

34.  Toledo,  etc.,  R.  Co.  v.  Penn- 
sylvania Co.,  64  Fed.  730,  738,  19 
LRA  .187  [quot  American  Federation 
of  Labor  v.  Buck's  Stove,  etc.,  Co., 
33  App.  (D.  C.)  83,  116,  32  LRANS 
748;  Baldwin  v.  Sscanaba  Liquor 
Dealers'  Assoc.,  165  Mich.  98,  110,  130 
NW  214;  Beck  v.  Railway  Team- 
sters' Protective  Union,  118  Mich. 
497,  626,  77  NW  13,  74  AmSR  421,  42 
LRA  407;  Gray  v.  Building  Trades 
Council,  91  Minn.  171,  179,  97  NW 
663,  103  AmSR  477  and  note,  63  LRA 
763,  1  AnnCas  172  [cit  Cyc];  Marx, 
etc.  Clothing  Co,  v.  Watson,  188  Mo. 
133.  136,  67  SW  391,  90  AmSR  440, 
66  LRA  951;  Barr  v.  £ssex  Trades 
Council,  53  N.  J.  Eq.  101,  121,  30  A 
881;  Matthews  v.  Shankland,  25  Misc. 
604,  611,  66  NYS  123;  State  v.  Van 
Pelt.  136  N.  C.  633,  665,  49  SE  177, 
68  LRA  760,  1  AnnCas  495]. 

[a]  Xatmt  to  lAjnre.— (1)  "The 
essejitlal  Idea  ...  Is  a  confedera- 
tion, generally  secret,  of  many  per- 
sons, whose  intent  is  to  Injure 
another,  by  preventing  any  and  all 
persona  from  doing  business  with 
him.  through  fear  of  incurring  the 
displeasure,  persecution  and  ven- 
geance of  the  conspirators."  Crump's 
Case,  84  Va.  927,  S40,  6  SB  620,  10 
AmSR  895  [quot  Funck  v.  Farmers' 
El.  Co.,  14?  Iowa  621.  121  NW 


53, 

24  LRANS  108:  My  Maryland  Lodge 
No.  186  V.  Adt,  100  Md.  238,  248,  S9 
A  721,  68  LRA  752;  Branson  v.  In- 
dustrial Workers  of  the  World,  30 
Nev.  S70,  294,  96  P  854].  (2)  "An 
essential  element  of  the  boycott  is 
intentional  injury  to  somebody." 
Hoban  T.  Dempsey,  217  Mass.  166, 
170,  104  NE  fl7,  UIA1916A  1217, 
AnnCaBl915C  810. 

[b]  trlf  aartlBrnliheft.— (1)  'The 
distinction  between  a  boycott  and  an 
ordinary  lawful  and  peaceable  strike, 
entered  on  to  obtain  concessions  In 
the  terms  of  the  strikers'  employ- 
ment, la  not  a  fanciful  one,  or  one 
which  needa  the  power  of  fine  dis- 
tinction to  determine  which  ia  which. 
A  combination  by  employees  of  rail- 
way companies  to  injure  the  owner 
of  cars  operated  by  the  companies 
In  his  business  by  compelling  such 
companies  to  cease  using  the  cars  by 
threats  of  quitting  their  service, 
thereby  Inflicting  on  them  great 
injury,  where  the  relation  between 
him  and  the  companies  Is  mutually 
profitable  and  has  no  effect  whatever 
on  the  character  or  reward  of  the 
services  of  the  employed  so  combin- 
ing, is  a  boycott.  Thomas  v,  Cin- 
cinnati, etc.,  R.  Co.,  62  Fed.  808,  818. 
(2)  The  object  of  a  boycott  being 
to  infilct  Injury  on  another,  a  strike 
called  by  union  workmen  to  compel 
the  employer  to  discharge  nonunion 
men  Is  not  a  boycott,  the  purpose  of 
the  strike  being  not  to  Injure  non- 
union employees  but  to  protect  the 
union.  Kemp  v.  Division  No.  241 
Amalgamated  Assoc.  of  SL,  etc.,  R- 
Employ^s.  265  111.  213,  234,  99  NB 
389,  AnnCasl913D  347. 

35.  Baldwin  v.  Escanaba  Liquor 
Dealers'  Assoc.,  166  Mich.  98,  110.  130 
NW    214    [quot    Gray    v.  Building 


Trades  Council.  91  Minn.  171,  179.  97 
NW  663,  103  AmSR  477,  63  LRA  753. 
1  AnnCas  172;  Lohse  Patent  Door 
Co.  V.  Puelle,  2ia  Mo.  421,  446.  114 
SW  997,  128  AmSR  492,  22  LRANS 
607;  Clarkson  v.  Lalblan,  178  Mo.  A. 
708,  161  SW  660]. 

38.  Hopkins  V.  Oxley  Stave  Co.. 
83  Fed.  912.  917.  28  CCA  99  [quot 
Rocky  Mountain  Bell  Tel.  Co.  v. 
Montana  Federation  of  Labor,  156 ' 
Fed.  809.  818;  Union  Pac.  R.  Co.  v. 
Reuf,  120  Fed.  102,  111]. 

[a]  Xntlmidatioii,  ooarsloB,  or 
tlireatB  of  Injnrr  (1)  are  essential 
elements  of  a  ooycott,  but  what 
would  constitute  acts  of  that  char- 
acter must  depend  on  the  factx  of 
each  particular  case.  The  word  In 
Itself  Implies  a  threat  and  carrie.^ 
with  It  a  menace.  Oxley  Stave  Co. 
v.  Coopers'  International  Union.  "! 
Fed.  695.  699;  Casey  v.  Cincinnati 
Typograhlcal  Union,  45  Fed.  IS5. 
143,  12  LRA  193:  American  Federa- 
tion of  Labor  No.  3  v.  Buck's  Stovp. 
etc.,  Co.,  83  App.  (D.  C.)  83,  116,  22 
LRANS  748;  Beck  v.  Railway  Team- 
sters' Protective  Union.  118  Mirh. 
497.  B25,  77  NW  13.  74  AmSR  421. 
42  LRA  407;  Oray  v.  Building  Trades 
Council,  91  Minn.  171.  179.  97  NW 
663,  10^  AmSR  477,  <^  LRA  753,  1 
AnnCaa  172;  Barr  v.  Etesex  Trades 
Council,  63  N.  J.  Eq.  101.  121.  30  A 
881:  State  v.  Tan  Pelt,  1S«  N.  C.  631, 
666.  49  SB  177,  M  LRA  760,  1  Ann 
Cas  495:  Brace  v.  E\'ans.  B  Pa.  Co. 
1 63,  171.  Threats  of  violence  as 
necessary  element  of  btqrcott  see  In- 
fra p  817  note  62.  <2>  "Intimidation 
and  coercion  are  essential  elements  of 
a  boycott.  It  must  appear  that  the 
means  used  are  threatening  and  in- 
tended to  overcome  the  will  of  others 
and  compel  them  to  do  or  refrain 
from  doing  that  which  they  would 
or  would  not  otherwise  have  dona" 
Martin  Labor  Unions  I  69  [quot 
Meier  v.  Sneer,  96  Ark.  618.  624.  13! 
SW  988,  32  LRANS  7921.  <3)  Thus 
the  refusal  by  the  manufacturers  of 
a  proprietary  medicine,'  at  the  In- 
stance of  a  voluntary  association  of 
merchants  engaged  In  the  same  lin» 
of  business,  to  give  a  dealer  a  re- 
bate from  the  selling  price  of  the 
medicines  unless  he  will  maintain 
the  price  to  consumers  Is  not  a  boy- 
cott. John  D.  Park,  etc..  Co.  v.  Na- 
tional Wholesale  Druggists'  Assoc.. 
175  N.  Y.  1.  67  NE  136.  96  AmSR  578. 
62  LRA  632.  (4)  It  has  been  MH. 
however,  that  the  term  "boycoll" 
does  not  necessarily  signify  that  thf 
doers  employ  intimidation  or  other 
unlawful  coercive  means.  Mills  v. 
U.  S.  Printing  Co..  99  App.  DIv.  60S. 
611,  91  NYS  185  [quot  Lindsay  v. 
Montana  Federation  of  I.nhor.  3* 
Mont.  264.  272,  96  P  127,  127  AmSR 
722,  18  LRANS  707:  Butterlck  Puh. 
Co.  V.  Tynoirraphlf^al  TTnton  No.  *,  60 
Misc.  1.  7.  100  NYS  292]. 

8T.  Martin  Labor  Unions  {  6' 
[quot  Meier  v.  Speer,  96  Ark.  SIS. 
824.  132  SW  988.  82  LRANS  79!]. 

88.  Oxley  Stave  Co.  v.  Coopers' 
International  Union.  72  Fed.  696,  69?- 
[a]  Illustratloii — •Where,  pending 
a  labor  controversy  between  com- 
plainant and  Its  employee,  defeno* 
ants,  as  members,  of  unlncprporateo 
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oceapatum  of  those  who  have  bnaineu  relations 
with  him;"  ^  aet  of  a  eombination  in  refusing  to 
have  bnsinesa  deal^^  with  another  until  he  re- 
moves or  uneliorates  conditions  whieh  are  deemed 
inimical  to  the  welfare  of  the  mmbers  of  the  eom- 
iHBation,  ox  some  of  them,  or  grants  eoneeasions 
whieh  are  deemed  to  make  for  that  purpose;^  an 
organized  attempt  to  coerce  a  peraon  into  eompli- 
anee  with  some  demand  by  combining  to  abstain,  or 
compel  others  to  abetain,  from  having  any  business 
or  sooial  relations  with  him  or  it;^^an  oi^^anized 
attempt  to  induee  the  public  to  refrun  from  pur- 
chasing the  products  of  a  manufacturer  uid  deprive 
itim  of  a  part  of  his  trade  an  oi^anized  eflturt  to 
persuade  or  coerce,  which  may  be  legal  or  illegal, 
aceording  to  the  means  employed;**  an  organized 
effort  to  exclude  a  person  from  business  relations 
with  others  by  persuasion,  intimidation,  and  other 
acts  whieh  tend  to  violence,  and  thereby  coerce  him, 
through  fear  of  resulting  injury,  to  submit  to  dicta- 
tion in  the  management  of  his  afEairs*,"  an  organi- 
zation formed  to  exclude  a  person  from  business 
relations  with  others  by  persuasion,  intimidation, 
and  other  acts  which  tend  to  violence,  and  thereby 
rause  him,  through  fear  of  resulting  injury,  to  sub- 
mit to  dictation  in  the  management  of  his  afFairs;'*" 
an  organized  persecution  of  a  person  or  company  as 
a  means  of  coercion  or  intimidation,  or  of  retalia- 
tion for  some  act,  or  refusal  to  act  in  a  particular 
way;**  an  unlawful  conspiracy;"  an  ill^al  conspir- 
acy in  restraint  of  trade;"  a  conspiracy  formed 


and  intended  directly  or  indirectly  to  prevent  the 
carrying  on  of  any  lawful  business,  or  to  injure  the 
buainesa  of  any  one  by  wrongfully  preventing  those 
who  would  be  oostomers  from  buying  anything  from 
or  emplojnng  the  representatives  of  said  business,  by 
threats,  intimidation,  or  other  forcible  meana.^ 
Boycott  originally  signified  violence,  if  not  murder;" 
hut  in  the  present  acceptation'  of  the  term  vio- 
lence ia  not  an  essential  element.^^  While  violence 
or  threats  thereof  freqnmtly  accompany  a  boyeott, 
yet  it  is  not  essential  Uiat  physical  force  or  a  threat 
thereof  be  presmt  in  order  to  constitute  a  boycott."' 

Primazy  and  sacoadary  boycott.  In  some  cases 
a  diatinetion  is  made  between  primary  and  secon- 
dary bf^cotts,  so  called.  A  primary  boyeott  occurs 
where  an  organized  union  of  employees  by  con- 
certed action  cease  dealing  either  socially  or  in  a 
businras  way  with  a  former  employer."  A  secon- 
dary boycott  occurs  where  such  employees  induce 
others  to  withdraw  their  social  intercourse  or  busi- 
ness patronage  from  a  former  employer  by  threat- 
ening a  like  boycott  against  such  others  if  they 
refuse  to  do  so. 

BRACE."  As  a  noon,  anything  that  connects  or 
holds  together." 

As  a  verb,  to  lay  nearly  square.^^ 

BBAOEBY." 

BRAOES.°<>  Suspenders." 

BRACK.  In  certain  trades  an  abbreviation  for 
bracket;"  a  word  used  to  designate  an  imaginary 
Une." 


labor  orsanlsatlons,  irabllBhed  no- 
tices, namely,  "Ornuilsed  Labor  and 
Friends:  Don't  arlnk  scab  beer," 
then  naming  certain  different  kinds 
of  beer  and  alteslnc  the  same  to  be 
"unfair,"  tosether  with  other  signs 
directing  oivanlsed  labor  and  friends 
not  to  Qse  "this  beer,"  and  advlslnK 
that  tbey  should  caard  their  health 
bjf  refuBinK  to  drink  "Unfair  Beer," 
whfA  was  alleged  to  Include  beer 
mann&ctured  by  complainants,  such 
notioes  amounted  to  "a  boycott." 
Stattle  Brewing,  etc,  Co.  v.  Hansen, 
U4  Fed.  1011,  1012. 

2B.  Lohse  Patent  Door  Co.  v. 
Fvelle.  216  Mo.  421,  42S.  114  SW  997. 
1*S  AmSR  492,  22  IJLA,NS  807. 

40.  Hills  V.  U.  S.  Printing  Co., 
n  App.  Div.  «06,  Cll.  »  NTS  186 
[quot  Lindsay  v.  Montana  Federa- 
tion of  Labor,  ST  Mont.  284,  272.  96 
P  127.  127  AmSR  722.  18  LRANS 
707;  Butterlck  Pub.  Co.  v.  Typo- 
graphical Union  No.  6,  50  Misc.  1, 
7.  !r»0  NTS  292T. 

4X.  Century  I>.  [quot  Barr  v.  Es- 
sex Trades  Council,  53  N.  J.  EJq.  101, 
m.  30  A  881]. 

42.  George  Jonas  Glass  Co.  v. 
GUfis  Bottle  Blowers'  Assoc.,  72  K. 
J  Gq.  653,  66  A  963. 

43.  Pierce  v.  Stablemen's  Union 
Local  No.  8.760.  166  Cal.  70,  77,  103 
P  .124. 

44.  Brace  v.  Bvans,  5  Pa.  Co.  163, 
171  [quot  Casey  v.  Cincinnati  Typo- 
rrapnical  Union  No.  3.  45  Fed.  13K, 
143,  12  LRA  193:  Matthews  v.  Shank- 
land.  25  Misc.  604,  611,  66  NTS  123]. 

tt.  Baldwin  V.  Bscanaba  Liquor 
Dealers'  Assoc.,  166  Mich.  98,  110, 
liB  NW  214  [quot  Gray  v.  Building 
Trades  Council,  91  Minn.  171,  179. 
S7  NW  663,  103  AmSR  477,  68  LRA 
753,  1  AnnC^B  172;  Lohse  Patent 
Door  Co.  v.  Fuelle,  215  Mo.  421,  446, 
114  SW  997,  128  AmSR  492,  22  LRA 
NS  607;  Clarkson  v.  Lalblan,  178 
Mo.  A.  708,  161  SW  680]. 

46.  Century  D.  [quot  Barr  v.  Es- 
sex Trades  Council,  63  N.  J.  Eq.  101, 
m.  30  A  881]. 

47.  American  Federation  of  Labor 
V.  Buck's  Stove,  etc.,  Co.,  33  App. 
(n.  C.)  83.  123,  32  LRANS  748  [quot 
Pierce  t.  Stablemen's  Union  Local 
No.  8,760,  166  Cal.  70.  108  P  324] 
(where  respondent,  a  labor  federa- 
tion, publtuied  in  Its  offlelal  organ 


under  the  captions  "We  Don't  Pat- 
ronize" and  "Unfair,"  complainant's 
name,  and  the  court  said:  "No  one 
doubts.  I  think,  the  right  of  the 
members  of  the  American  Federation 
of  lAbor  to  refuse  to  patronise  em- 
ployers whom  It  regards  as  unfair 
to  labor.  It  may  procure  and  keep 
a  list  of  such '  employers,  not  only 
for  the  use  of  Its  members,  but  as 
notice  to  their  friends  that  the  em- 
ployers whose  names  appear  therein 
are  regarded  as  unfair  to  tabor.  This 
list  may  not  only  be  prooared  and 
kept  available  for  the  members  of 
the  association  and  Its  friends,  but 
It  may  be  published  In  a  newspaper 
or  series  ox  papera  To  this  extent 
they  are  within  their  constitutional 
rights;  at  least,  where  a  court  of 
equity  cannot  Intervene.  But,  as 
soon  as,  by  threats  or  coercion,  they 
attempt  to  prevent  others  from  pat- 
ronizing a  person  whose  name  ap- 
pears on  the  list,  it  then  becomes 
an  unlawful  conspiracy. — a  boy- 
cott"). 

[a]  As  dependent  on  objeot  and 
means  employed, — (1)  Whether  a 
boycott  constitutes  an  unlawful  con- 
spiracy depends  on  the  object  of  the 
combination  and  the  means  em- 
ployed to  effect  It.  Gill  Engraving 
Co.  V.  Doerr,  214  Fed.  Ill;  Pierce  v. 
Stablemen's  Union  Local  No.  6,760, 
156  Cal.  70,  76,  103  P  324  (where  the 
court  said:  "A  boycott  may  adopt 
Illegal  means  and  thus  become  a 
'conspiracy,'  a  word  which  Imports 
Illegality;  or  a  boycott  may  employ 
legal  means  and  methods,  and  thus 
b«  merely  a  legitimate  combination 
by  a  number  of  men  to  accomplish, 
within  the  law,  a  legal  result.  The 
drux  of  the  question  and  the  strain 
in  every  case  lie,  then,  in  the  means 
employed"/-  (2)  A  boycott  Is  not 
unlawful  unless  attended  with  some 
act  In  itself  Illegal.  Bouvler  L.  D. 
[quot  Mills  V.  U.  S.  Printing  Co.,  99 
App.  DIv.  60B,  611.  91  NTS  185  (quot 
Lindsay  v.  Montana  Federation  of 
Labor,  37  Mont.  264,  272,  96  P  127, 
127  AmSR  722.  18  LRANS  707;  But- 
terlck Pub.  Co.  v.  Typographical 
Union  No.  «,  80  Mlso.  1,  7,  100  NTS 
292)]. 

48.  Casey  v.  Cincinnati  Typo- 
graphical Union  No.  3.  46  Fed.  135, 
144,  12  LRA  198  [quot  WaAtb  v.  As- 


sociation of  Master  Plumbers, 
Ho,  A.  280,  292,  71  SW  466]. 
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40.  Black  L.  ly.  [quot  State  v.  Van 
Pelt.  136  N.  C.  633.  666,  49  SB  177, 
68  LRA  760,  1  AnnCas  496;  Dick  v. 
Northern  Pac.  R.  Co.,  86  Wash.  211, 
219,  160  P  8], 

50.  State  V.  Glldden,  66  Conn.  46, 
77,  8  A  890,  S  AmSR  28. 

51.  State  V.  Glldden,  66  Conn.  46, 
77,  S  A  890,  8  AmSR  26  [quot  Mat- 
thews V.  Bhankland,  26  Misc.  604. 
614,  66   NTS   123];   Barr  v.  Essex 


Trades  Council,  63  k.  J.  Rq.  101,  121, 
30  A  881;  Mills  v.  U.  S.  Printing  Co.. 
99  App.  Dlv.  606,  611,  91  NTS  186 


[quot  Lindsay  v.  Montana  Federa- 
tion of  Labor,  37  Mont.  264,  272,  96 
P  127,  127  AmSR  722.  18  LRANS 
707;  Butterick  Pub.  Co.  v.  Typo- 
graphical Union  No.  6,  60  Misc.  1,  7, 
100  NTS  292];  Peo.  v.  Wilzlg,  4  N. 
T.  Cr.  403. 

69.  Meier  v.  Speer.  96  Ark.  618, 
625.  132  SW  988,  32  LRANS  792. 

53.  Pierce  v.  Stablemen's  Union 
Local  No.  8,760,  166  Cal.  70,  77,  103 
P  324. 

64.  Pierce  v.  Stablemen's  Union 
Local  No.  8,760,  166  Cal.  70,  81,  103 
P  324. 

56.  See  also  Braces  post  this  pftge, 

66.    Standard  D. 

[a]    As  synonymous  with  "htrnt.** 

— In  the  excavation  of  a  trench,  the 
cross  section  of  the  earth  left  undls- 
tuibed  forms  a  "brace"  or  "bench" 
as  a  support  for  the  sides.  Flnegan 
v.  Moore,  46  N.  J.  I,.  602.  603. 

57.  The  Queen  Elizabeth.  100  Fed. 
874,  876. 

[a]  AppUsd  to  the  yards  of  a 
saUlng  vessel. — According  to  the 
Seaman's  Manual  to  brace  In  the 
yards  of  a  sailing  vessel  Is  to  lay 
them  nearly  square,  as  used  In  the 
deflnttion  of  a  vessel  running  free, 
as  being  when  she  has  a  fair  wind 
when  her  yards  are  braced  In.  The 
Queen  Elizabeth.  100  Fed.  874,  876. 

58.  See  generally  Champerty  and 
Maintenance'  [6  Cyc  867]. 

59.  See  also  Brace  ante  this  page. 
80.    Arthur  v.  r>avie8.  96  U.  S.  136. 

13S.  24  L.  ed.  810:  I>e  Bevolse  Co. 
V.  H..  etc.,  Co.,  60  N.  J.  Bq.  114,  116, 
60  A  407. 

61.  Jaqua  v.  Witham,  etc.,  Co.. 
106  Ind.  546,  646,  7  NE  314. 

6a.    James  H,   Rice  yCot  v.  Penn 
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BRACKETS  —  BRANDY 


BBAOEETS.""  Two  marks  [  1  used  to  inolose 
a  note,  reference,  expluiation,  or  the  like,  and  thus 
separate  it  from  the  contezt.** 

BBAID.  A  narrow  fiat  tape  or  woven  strip  for 
binding  the  edges  of  fabrics,  or  for  omamentii^ 
them." 

BBAKE.  The  combination  of  brake  shoes 
attached  to  the  brake  beam  and  the  brake  rod  con- 
necting with  the  air  apparatus.^ 

BBAKSMAN.  The  man  whose  boBiness  it  is  to 
manage  the  brake  on  railways."^ 

BBASE  BOD.  An  iron  rod  connecting  the 
brakes  of  a  railroad  car  with  the  air  apparatus  on 
the  car." 

BRAN.""  A  product  made  by  grinding  wheat,  a 
recognized  species  of  the  grain  family." 

SBANOH.^^  Something  resembling  a  branch  in 
its  relation  to  the  trunk     consisting  of  or  consti- 


tuting a  branch;^"  an  agency;^*  a  place  of  busi- 
ness, any  distinct  article  or  portion;"  a  section;" 
a  subdivision;"  a  department." 

Branch  hank.  One  established  in  a  town  or 
sity  other  than  that  in  which  the  bank's  principal 
office  is  located."* 


Branch  office.  A  subordinate  local  office;''^ 
place  maintained  in  the  county  where  business  is 
transacted  similar  to  that  whwe  the  priueipal  office 
is  situated." 

Branch  of  lAftalatUft.  One  divistan  of  tbe 
legislature." 

Branch  of  mannfsctmo.  Building  or  maehineay 

employed  in  manufacture." 

BBANOH  OF  THE  SEA.   A  tributary  strvam." 

BBANOH  PILOT.  A  navigator;  one  who  is 
familiar  with  taking  chaise  of  a  ship,  and  taking  it 
into  or  out  of  port  at  the  particular  place  where  be 
is  engaged  in  the  business.^ 

BBLAmD."  As  a  noun,  a  mark  made  by  burning 
with  a  hot  iron;**  a  distinctive  mark  placed  on 
objects  by  use  of  a  hot  iron;"  a  figure  or  device 
burned  on  an  animal  by  a  hot  iron."" 

As  a  verb,  to  stamp  ;'^  to  mark ;"'  to  stamp  or  to 
mark,  as  by  a  st«ncil,  plate,  or  chisel.^ 

BBAiroma.**  The  punishment  of  marking  con- 
victed felons  with  a  hot  iron  on  the  hand  or  face.*' 

BBAin>Y.''  A  liquor  made  chie^  in  Fnmce, 
and  extracted  from  the  lees  of  wine;"  an  alcoholic 
liquor,  the  i^irit  of  which  is  obtained  by  the  distit- 


Plate  Glasa  Co.,  11?  111.  A.  866.  S<1, 
[afr  216  111.  667.  76  NB  246]. 
63.    Contury  D. 

B4.  [a]  "Thm  ovdimarr  M«  of 
teaokata  in  prlntfnK,  Is  to  enclose 
a  parenthesis."  Early  v.  Wilkinson, 
S  Gratt.  (60  Va.)  68,  72. 

66.  Standard  D.  [quot  Stelnbardt 
V,  U.  S.,  121  Fed.  442.  443]. 

[a]  Tapes  and  tilnOlnfB  distlB- 
fliahcdtf—Braid  Is  made  on  a  ma- 
chine and  Is  dIstlnKulshed  from 
tapes  and  bindings  which  are  woven 
on  a  loom.  Baruch  v.  U.  S.,  169  Fed. 
294. 

66.  Kentucky,  etc.,  Bridge,  etc., 
Co.  V.  Moran,  169  Ind.  18,  19.  80  NE 
6SS. 

ta]    Aa  iBolvdiBC  all  nwelianlam 


«BnbT*d  to  ooBtior  tiM  motloa  of  a 
Mb^Valenta  v.  Sierra  R.  Co..  168 
Cal.  41S,  417,  111  P  96;  Moudy  v.  St. 
Louis  I>re8sed  Beef,  etc.,  Co.,  149 
Mo.  A.  41S,  428.  130  SW  476. 

[b]  It  ooBatsts  of  two  nwalMZB, 
called  a  braJte  pair,  the  brake  shoe 
and  the  brake  drum;  the  relatively 
movable  member  Is  caU«td  the  shoe 
and  the  stationary  one  the  drum. 
Davis  Sewing  Macn.  Co.  v.  New  De- 
parture Mfg.  Co.,  217  Fed.  77S,  780, 
lit  CCA  BOS. 

67.  ChesapeiJce.  etc.  R.  Co.  v. 
Anderson,  93  Vs.  650,  668.  26  SB 
947. 

[a]  '<Bztn  eoaAnetox"  dlatla^ 
nlaaed. — ^The  term  "extra  con- 
ductor" Is  more  comprehensive  than 
that  of  "brakeman."  The  former  In- 
eludes  within  Its  distinction  such 
persons  as  may  be  engaged  as  brake- 
men,  whereas  the  latter  does  not  in- 
clude the  former.  In  other  words, 
all  extra  conductors  are  In  a  sense 
brakemen.  but  all  brakemen  are  not 
extra  conductors.  Standard  L..  etc, 
Ins.  Co.  V.  Koen.  11  Tex.  Civ.  A.  278. 
279.  33  SW  133. 

68.  Kentucky,  etc..  Bridge,  etc., 
Co.  V.  Moran,  169  Ind.  18,  20,  80  NE 
636. 

69.  Brani  As  provisions  see  Pro- 
visions [32  Cyc  742]. 

70.  Oerman  F.  Ins.  Co.  v.  Walker, 
(Tex.  Civ.  A.)  146  SW  608.  607. 

[a1  Aa  within  generic  tenn 
"grain." — "It  is  grain  reduced  to  an- 
other form,  and  may  well  be  Included 
within  the  generic  term  'grain.' " 
Oerman  F.  Ins.  Co.  v.  Walker,  (Tex. 
Clv.  A.)  146  SW  606,  607. 

71.  Branahi 
Office  manager  as: 

Olerk  see  Clerk  [7  Cyc  190]. 
Servant  see  Servant  [36  Cyc  1412]. 
Workman  see  Workmen  [40  Cyc 
2860]. 

Of  river  see  Boundaries  ante  p  146. 


Railroad  see  Railroads  [3S  Cyc,  120]. 

72.  Century  D. 

73.  Century  D. 

74.  Kingston  v.  Canada  Li.  Assur. 

Co.,  18  Ont.  18,  27. 

78.  Kingston  v.  Canada  li.  Amur. 
Co.,  18  Ont  18,  S7. 

n.  Worcester  D.  [quot  McAboy's 
App..  107  Pa.  648,  6G8]. 

77.  Worcester.  D.  [quot  McAboy's 
App.,  107  Pa.  648,  668]. 

78.  Worcester  D.  [quot  McAboy's 
App.,  107  Pa.  648,  668].  See  also  Cin- 
cinnati, etc.,  R.  Co.  V.  Margrat,  61 
Oh.  St.  130,  144,  37  NE  11. 

79.  Kane  v.  Erie  R.  Co.,  142  Fed. 
682,  685.  73  CCA  672. 

80.  State  v.  Engle,  SO  Wash.  207, 
209,  96  P  1046.  See  Banks  and  Bank- 
ing S  27. 

81.  Webster  D.  [quot  Ft.  Smith 
Lumber  Co.  v.  Shackleford,  115  Ark. 
272,  171  SW  99,  1011. 

82.  Webster  D.  [quot  Ft.  Smith 
Lumber  Co.  v.  Shackleford.  116  Ark. 
272,  171  SW  99,  101]. 

•S.  Oreen  v.  Weller,  81  Hiss.  6S0, 
679. 

84.  Wellington  v.  Belmont,  161 
Mass.  142,  143,  41  NE  62.  See  gen- 
erally Manufactures  [26  Cyc  617]. 

[a]  What  ooaaUtutea^d)  A  ma- 
chine for  quarrying '  and  breaking 
stones  for  macadamising  roads  and 
similar  purposes  Is  not  employed  in 
a  branch  of  manufacture,  within  Pub. 
St.  c  11  S  20  cl  12,  providing  that  all 
personal  property  shall  be  assessed 
to  the  owner  in  the  city  or  town 
where  he  Is  an  Inhabitant  on  May  1, 
except  all  machinery  employed  In 
any  branch  of  manufacture,  which 
shall  be  assessed  where  it  Is  situ- 
ated or  employed.  Wellington  v. 
Belmont,  164  Mass.  142,  143.  41  NE 
62.  (2)  Merely  sawing  logs  into 
boards  Is  not  a  branch  of  manufac- 
ture. Something  more  of  a  trans- 
formation of  the  raw  material  Is 
necessary  to  create  such  sawing  a 
branch  of  manufacture.  Ingram  v. 
Cowles,  160  Mass,  ISfi,  167,  28  NE 
48. 

as.    standard  D. 

[a]    The  term  inolndea  rivers  in 

which  the  tide  ebbs  and  flows.  Ar- 
nold V.  Mundy,  6  N.  J.  L.  1,  86,  10 
AmD  366. 

86.  Petterson  v.  State,  (Tex.  Cr. 
A.)  68  SW  100.  See  generally  Pilots 
[30  Cyc  1607]. 

[a]  As  pnhllo  olBoer, — A  branch 
pilot,  although  appointed  by  the  gov- 
ernor, and  although  required  to  be 
licensed.  Is  not  a  public  officer.  Pet- 
terson V.  State,  (Tex.  Cr.  A.)  68  SW 
100,  101. 


•7.  Bxaaftt 

On: 

Fertilisers  see  Agrieultare  SI  13- 

37. 

Live  stock  see  Animals   j   8S  et 
seq. 

Logs  see  Logging  [26  Cyc  1&65]. 
Use  as  trade-mark  see  Trade-Marka 

and  Trade-Names  [88  Cyc  674]. 
See  also  Branding  post  this  page. 

88.  Century  D. 

89.  Pollock  T.  KansKS  City,  87 
Kan.  205,  209,  118  P  98S,  4S  LRANS 
466. 

90u  Pollock  V.  Kansas  City,  87 
Kan.  206,  209.  121  P  986,  42  LRANS 

[a]  ■■Bnfnlsed  mod*  of  marking 
anintais. — "The  practice  of  brandlnr 
has  become  the  recognised  mode  of 
marking  animals  so  that  tb«  owner 
may  reeognlse  them,  and  so  widely 
used  Is  It  that  It  has  become  almost 
the  only  means  employed  for  that  pur- 
pose. .  .  .  When  the  herd  is  a  large 
one  ,  .  .  it  beoomea  neeessti? 
that  some  prEctlcaily  Indelible  mark 
Should  be  placed  on  Chem.  and  braid- 
ing has  been  found  to  be  the  best 
mark  for  that  purpose.  It  Is  in 
every  cattle  country  a  well  recog- 
nisea  mods  of  identification."  Reg. 
V.  Forsythe.  4  Terr.  L.  398,  402  [quot 
State  V.  Wolflay,  75  Ran.  406.  40>, 
89  P  1046,  93  P  887,  11  LRANS  87, 
12  AnnCaa  412]. 

[b]  As  used  la  statsto^— Clv.  Code 
!  2348  makes  U  the  duty  of  overseers 
or  track  menders  of  railroads  to  file 
with  the  station  agents  "a  list  of 
the  dlRerent  marks  and  brands  of  all 
stock  killed  upon  their  respectlvt 
sections  the  preceding  week."  It 
'was  held  that  "brand"  indicates  some 
figure  or  device  burned  on  the  ani- 
mal by  a  hot  Iron,  a  means  of  Identi- 
fication, and  is  more  commonly  used 
on  animals,  such  as  horses,  mules, 
and  the  like,  while  others  are  identi- 
fied by  marks  made  by  knife  cuts  in 
the  ear,  such  as  cattle,  hogs,  and  the 
like.  Churchill  v.  Georgia  R.,  etc 
Co..  108  Ga.  266.  266,  26'^  S3  SE  97!. 

91.  Dibble  v.  Hathaway,  11  Hub 
(N.  T.)  571.  676. 

99.  Dibble  v.  Hathaway,  11  Hun 
(N.  T.)  671,  676. 

93.  Pollock  V.  Kansas  City,  87 
Kan.  206,  209.  123  P  966,  42  LRANS 
465. 

94.  See  also  Brand  ante  this  psfe- 
96.    Burrill  L.  D. 

96.  Brandy  I 

Regulation  of  use  of  see  Intoxlcatinf 

Liquors  [28  C^c  64]. 
Taxation  of  see  Internal  Reveno* 

[22  Cyc  1638]. 

97.  Jacob  L.  T>. 


For  later  easssi  aevoUpmonts  and  ohsagM  in  the  law  see  cumulative  Annotations,  same  title. 
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BRANDY  —  BREACH 
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ktioD  of  wine  from  grapes;'*  a  Bpiritnous  and  in- 
toxicating liquor,** 

Brandy  charries.^  A  drink  or  intoxicating  liquor 
vhict  i&  bottled,  the  bottles  being  partly  filled  with 
cherries.' 

Bmidy  peaches.'  Preserved  pe&oheB  flavored  b; 
brandy.* 

BSA58.'  An  alloy  of  copper  and  tin,  or  copper 
and  zine." 

Brus  buttons.  Buttons  made  of  brass,  or  of 
brass  as  a  component  material  of  principal  value.* 

BBASSIEBE.  As  applied  to  an  article  of 
women 's  wear,  a  brace.* 

BRASS  KNUCKLES.*  A  certain  weapon  used 
for  offense  and  defense,  worn  on  the  hand  to  strike 
Tith  as  if  striking  with  the  fist." 

B&AWIJNG.^^  The  offense  of  quarreling  or  cre- 
ating a  disturbance  in  a  church  or  churchyard;" 
asing  loud  and  violent  language,  opprobrious  epi- 
thets, and  exclamations  in  such  a  manner  as  to 
attract  crowds  of  persons  passing  or  living  in  the 
neigbborbood,  on  Sundays  as  well  as  on  other  days. 


and  in  the  night  as  well  as  in  the  daytime." 
BRAWLS."  Tumults." 

BBAZA  BEALENOA.  A  unit  of  measurement 
used  in  the  measurement  of  a  tract  of  land." 

BREACH."  The  breaking  or  violating  of  a  law, 
right,  or  duty,  either  by  commission  or  omission 
the  violation  or  nonfulfillment  of  an  obligation,  eon- 
tract,  or  duty;"  the  breaking  of,  or  the  forcible 
passing  through  or  over,  a  material  object."'  In 
pleading,  that  part  of  the  declaration  immediately 
preceding  the  ad  damnum  clause,  in  which  the  vio- 
lation of  defendant's  contract  is  stated.^ 

Breach  of  dn^.  A  failure  to  exercise,  in 
conduct  liable  to  be  dangerous  to  others,  that  care 
which  a  man  of  ordinary  prudence  would  exercise 
under  the  particular  circumstances  of  the  case.** 

Breach  of  good  behavior.  As  used  in  a  consti- 
tutional provision  that  clerks  of  court  shall  be 
removable  therefor,  unreasonable  n^lect,  as  if 
the  elerk  should  wantonly  refuse  to  obey  an  order 
of  court.*' 


88.    Anonymous,  48  Sol.  J.  BIS. 
99.    State  v,  Tladale,  54  Minn.  10(, 
55  NW  903. 

[a]  Splxttnoai   llaaor  par 

(1)  "Aa  lonff  aa  laws  for  Ucpnslnv 
the  sale  of  tntoxlcatlnar  liquors  have 
existed,  brandy,  whiskey,  g)n,  rum 
and  other  alcoholic  liquids  have  been 
held  to  be  Intoxicating  liquors  per 
se;  and  why?  Simply  because  It  Is 
within  the  common  Knowledge  and 
ordinary  understanding  that  they 
are  Intoxicating  liquors."  Snider  v. 
SUte,  81  .Oa.  763.  1S6,  7  SB  631,  12 
AmSR  350.  (3)  Rum,  brandy,  and 
tin  ar«  dltferent  apectes  of  spirituous 
Hauors:  and  the  words.  In  and  of 
themselves.  Import  them  to  be  spir- 
ituous liquors.  State  v.  Munger,  15 
TL  290,  295.  8«e  also  Com.  v.  Odiln. 
21  Pick.  (UauL)  376.  (3)  "Brandy" 
to  Judicially  known  to  be  a  spirituous 
liquor.  Pedlgo  v.  Com.,  70  SW  669, 
14  KyL  1029. 

[b]  OiOMT  to  aol  'nmadr"  or  any 
mixture  thereof.  Donlthan  v.  Com., 
109  Va.  345.  S46.  64  3K  1050. 

1.  Brasdy  oliSTrlesi  As  Intoxicat- 
ing liquor  see  Intoxicating  Liquors 
[23  Cyc  B91. 

2.  U.  S.  V.  Stafford,  20  Fed.  720, 
IZl. 

a.  Brandr  psachssi  Aa  Intoxicat- 
ing liquor  see  Intoxicating  Liquors 
123  Cyc  69]. 

4.  U.  3.  V.  Stafford,  20  Fed.  730, 
72!. 

6.  See  also  Braaa  Knuckles  post 
this  page. 

a  U.  S.  V.  Ullman,  28  P.  Cas.  No. 
1E,593.  4  Ben.  547,  566,  13  Int.  Rev. 

Rec  6H. 

7.  Erhardt  V.  Ullman.  51  Fed.  414, 
416.  2  CCA  319. 

a  DeBevoIse  Co.  v.  H.  &.  W.  Co., 
O  N.  J.  Eq.  114.  116.  60  A  407.  See 
Brace  ante  p  817. 

[a1  It  Isolndes  th«  Idea  of  "ra- 
rtnlat"  and  "to  be  under  constraint." 
ricBevolse  Co.  v.  H.  &  W,  Co.,  69 
N'.  J.  Eq.  114,  IK,  CO  A  407. 

9,  Brass  bneUMi 
As  weapon  see  Weapons  f40  Cyc 

S5S]. 

Use  of.  In  commiaaion  of: 
Assault  see  Assault  and  Battery 
I  213. 

Hotplclde  see  Homicide  [21  Cyc 
6461. 

U.  Bkrrta  State,  22  Tex.  A. 
CT7.  678,  3  BW  477  (where  the  court 
Aid:  "This  weapon,  when  first 
known  and  used,  was  commonly 
msde  of  bnuw,  but  le  now  made  of 
Rteel,  platinum  or  other  heavy  metal, 
u  well  aa  of  brass,  but  is  atlli 
known  and  called  brass  knuckles,  no 
matter  what  It  Is  made  or*), 

la]  Kind  of  metal  IxnmaMTlal. — 
^raas  knuckles"  or  "brass  knucks" 


does  not  necessarily  mean  that  the 
knuckles  must  be  made  of  a  meta! 
known  as  "brass,"  but  Includes 
knucklea  made  out  of  any  bard 
metal.  Patterson  v.  State,  3  Lea 
(Tenn.)  675;  Morrison  v.  State.  38 
Tex.  Cr.  892,  43  SW  113;  Louis  v. 
State,  36  Tex.  Cr.  62,  85  SW  377,  61 
AmSR  832:  Harris  v.  State.  22  Tex. 

A.  677,  3  SW  477. 

11.  See  also  Brawls  post  this  page. 
See  generally  Breach  of  the  Peace 
post  p  365.  Disturbance  of  Public 
Meettnn  [14  Cyc  639]. 

15.  Wharton  L.  Lex. 

[a3  Srawllaff  In  chnrolL, — A 
clergyman  who,  without  any  Just 
cause  of  provocation,  in  the  course 
of  divine  service  addresses  himself 
with  a  loud  voice  and  quarreling 
manner  to  one  by  whom  no  offense 
has  been  committed  Is  guilty  of 
brawling  Cox  v.  Qoodday,  2  Hai 
Cons.  188.  18ft  (where  the  court 
"This  statute  [6*6  Edw.  Vl]  was 
made  to  repress  the  disturtiances. 
that  in  the  early  ages  of  the  Refor- 
mation were  too  apt  to  arise  between 
the  Professors  of  different  rMlirlons. 
It  has  since  been  applied  further — 
to  repress  quarrels  and  offences  vio- 
lating the  sacred  character  of  those 
places").  See  also  Kenslt  v.  St. 
Paul's  Dean  and  Chapter,  [1905]  2 
K.  B.  249;  Asber  v.  Calcraft,  18  Q. 

B.  D.  607. 

13.  Com.  V.  Foley,  09  Mass.  497, 
498.  See  also  4  Blackstone  Comm. 
146;  4  Stephen  Comm.  253. 

14.  See  also  Brawling  ante  this 
page.  See  generally  Affray  2  C.  J.  p 
384;  Breach  of  the  Peace  post  p  386; 
Disorderly  Conduct  [14  Cyc  468]; 
Diaturbance  of  Public  Meetings  [14 
Cyc  6391:  Riot  [34  Cyc  1770]. 

16.  State  V.  Perkins,  42  N.  H.  464, 
466. 

16.  vniar  V.  Manila,  6  Philippine 

656.  fi5«. 

17.  n«Mhi 

Allegation  of.  In  assumpsit  see  As> 

sumpsit,  Action  of  9  49. 
Of: 

Blockade  see  War  [40  Cyc  3661. 

Bdnd: 

Generally  see  Bonds  I  111  et  seq. 
Appeal   bond    see   Appeal  and 

Error  «|  3369-3403. 
Building  and  construction  contract 
see   Bu  i1  d  I  n  g   and    Conatruct Ion 
Contracts  [6  Cyc  54]. 
Close  see  Forcible  Entry  and  De- 
tainer [19  Cyc  1108];  Trespass 
(38  Cyc  986]. 
Contract: 

Generally  see  Contracts  [9  Cyt, 

601,  636]. 
Of  sale  see  Sales   [36  Cyc  1]; 

Vendor  and  Purchaser  [89  Cyc 

1441]. 


Covenant  see  Covenants  [11  Cyc 

1102]. 

Law  aa   forfeiting  Insurance  see 
Accident  Insurance  J  146;  Life 
Insurance  [26  Cyc  875). 
Pound  see  Animals  {  676. 
Prison  see  Escape  [IS  Cyo  6371: 

Rescue  [34  Cyc  1631]. 
Promise  to  marry  see  Breach  of 

Marriage  Promise  post  p  320. 
The  peace  see  Breach  of  the  Peace 

post  p  366. 
Trust   generally  see  Tmsta  [39 

Cyc  1]. 
Warranty  tn  policy  of; 

Accident  insurance  see  Accident 

Insurance  S  G4. 
Fire  Insurance  see  Fire  Insur- 
ance [19  Cyc  681]. 
Life  insurance  see  Life  Insur- 
ance [26  Cyc  798,  821]. 
Marine  Insurance  see  Marine  In- 
surance [26  Cyc  634]. 
Mutual    benefit    Insurance  see 
Mutual  Benefit  Insurance  [29 
Cyc  86]. 

18.  Burrlll  L.  D. 

19.  Black  L.  D. 
ao.    Burrlll  L.  D. 

81.  Burrlll  L.  D. 

82.  Monroe  v.  Hartford  St.  R.  Co., 
76  Conn.  201,  206,  56  A  498. 

"The  State  regards  certain  acts 
as  so  liable  to  Injure  others  aa  to 
justify  their  absolute  prohibition.  In 
such  case  doing  the  forbidden  act  Is 
a  breach  of  duty  In  respect  to  those 
who  may  be  Injured  thereby.  The 
cause  or  action  which  arises  upon 
an  Injury  resulting  from  a  breach 
of  duty  In  respect  to  the  party  In- 
jured In  neglecting  to  use  that  care 
which  the  law  requires  under  the 
particular  circumstances  of  the  case, 
for  the  protection  of  those  liable 
to  be  Injured  by  such  neglect.  Is  the 
same  as  the  cause  of  action  arising 
upon  an  Injunr  resulting  from  a 
breach  of  duty  (n  respect  to  the  per- 
son Injured  In  doing  an  act  forbid- 
den by  statute,  for  uie  protection  of 
those  liable  to  be  Injured  through 
such  act.  The  main  distinction  lies 
In  the  method  of  proof.  In  the  for- 
mer case,  the  breach  of  duty  must 
be  established  by  showing  a  want  of 
due  care  under  all  the  circum- 
stances; in  the  latter  case  It  may 
be  established  by  proving  the  com- 
mission of  the  Illegal  act.  In  both 
casea  two  questions  are  presented. 
First,  was  there  a  breach  of  duty  in 
respect  to  any  person  liable  to  be 
Injured  by  the  conduct  proved?  Sec- 
ond, was  this  breach  of  duty  a  prox- 
imate cause  of  the  Injury  alleged'.'" 
Monroe  v.  Hartford  St.  R.  Co..  supra, 

83.  State  v.  Roll,  1  Oh.  Dec.  (Re- 
print) 384,  292,  7  WeatLJ  121.  See 
also  State  v.  Bell,  2  Mart.  N.  S.  (La.) 
683. 
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L  AOBEEMENTS  TO  MAEBT  [U  1-22]  p  322 

A.  Nature  [5  1]  p  322 

B.  Capacity  To  Make  t${  2-7]  p  322 

1.  In  General  [{  2]  p  322 

2.  /n/ancy  [$  3]  p  323 

3.  Insanity  [$  4]  p  323 

4.  Spendthrift  Guardianship  [5  5]  p  323  " 

5.  Conaanguinity  or  Affinity  [5  6]  p  324 

6.  Existing  Marriage  of  Party  [J  7]  p  324 

C.  RequiHtes  and  Validity  [U  8-17]  p  325 

1.  In  General  [$  8]  p  325 

2.  Offer  and  Acceptance  [U  9-11]  p  325 

a.  In  General  1$  9]  p  326 

b.  Requisites  of  Offer  [$  101  P  326 

c.  Requisites  of  Accej^nce  [5  11]  p  326 

3.  Consideration  [$  12)  p  326 

4.  Necessity  for  Writing  [j  13]  p  327 

5.  Time  of  Making  [$  14]  p  328 

6.  Effect  of  Ihtress  [}  15]  p  328 

7.  Effect  of  Fraud  or  Coruxalment  [$  16]  p  328 

8.  Conditional  Promise  [5  17]  p  329 

D.  Successive  Promises  [$  18]  p  330 

E.  Time  for  Performance  [$  19]  p  330 

F.  Place  of  Performance  [5  20]  p  331 

G.  Rekase  or  Resdasion  [\  21]  p  331 

H.  Breach  [i  22]  p  331 

n.  ACTIONS  FOR  BREACH  OF  PROMIBE  [%%  23-91]  p  334 

A.  Right  of  Action     23]  p  334. 

B.  Form  of  Action  [f  24]  p  335 

C.  Conditiona  Precedent;  Offer  To  Perform  and  Request  for  Performance  K  25]  p  335 

D.  Time  To  Sue  and  Umitatiom  {%  26]  p  336 

E.  Defenses  m  27-36]  p  337 

1.  In  General  [$  27]  p  337 

2.  Invalidity  of  Prior  Diooroe  [J  28]  p  337 

3.  Character,  Habits,  and  Conduct  of  PUnnHff  [($  29-30]  p  337 

a.  In  General  [$  29]  p  337 

b.  UnchasUty  [$  30]  p  337 

4.  Disease  or  Physical  Inmpacity     31]  p  339 

5.  Prior  Engagement  of  Plaintiff  [$  32]  p  340 

6.  Subsequent  Offer  To  Perform  [$  33]  p  340 

7.  Marriage  of  Plaintiff  to  Another  [$  34]  p  341 

8.  Marriage  of  Parties     35}  p  341 

9.  Other  MaOers  of  Defense     36)  .p  341 

F.  Jurisdiction  and  Venue  [$  37]  p  342 

G.  Parties  [$«  38-39]  p  342 

1.  Plaintiff     38]  p  342 

2.  Defendant     39]  p  342 

H.  Process  [{  40]  p  342 

I.  Arrest  of  Defendant  [$  41]  p  343 
J.  Pleading  [H  42-62]  p  343 

1.  Complaint,  Declaration,  or  Petition  [U  42-62]  p  343 

a.  In  General  [$  42]  p  343 

b.  Particular  Averments  [5$  43-50]  p  344 

(1)  Competency  To  Contract  [{  43]  p  344 


•Author  of  "Accident  Insurance"  1  C.  J.  397.  "Acknowleditments"  1  C.  J.  739.  "Attaohment"  6  C.  J.  1- 
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and  Child"  29  Cyc  1S7$.  "Public  Lands"  32  Cyc  75».  "Sheriffs  uid  Constables"  S6  Cyc  1466.  "Witnesses"  40 
Cyc  2133;  and  Joint  author  of  "Evidence"  H  Cyo  821.  "Mechanics'  Llena"  H  Cyc  1.  

For  latra  eaMa.  dtvalopmants  and  obaafw  In  the  law  see  cumulative  Annotations,  same  title,^Bf  e-an^natL^mber. 

Digitized  by  vjVJf  VT*^ 


BREACB  OF  MARRIAGE  PBOMISB 


'  [9C.J.]  321.: 


(2)  Mtituality  of  Contract     44]  p  344 

(3)  Time  and  Place  Jor  Performance  [}  45]  p  344 

(4)  Date  of  Promise  and  Breach     46]  p  344 

(5)  Performance  of  Conditions  [J  47]  p  345 

(6)  Readiness  or  Offer  To  Perform  [$  48]  p  345 

(7)  Request  for  Performance  [5  49]  p  345 

(8)  Damages  [$  50]  p  346 

c.  Joinder  of  Caitses  of  Action  [$  51]  p  347 

d.  Amendment  [$  52]  p  347 

a.  Plea  or  Answer  [{}  53-60]  p  347 

a.  In  Cfeneral  [$  53]  p  347 

b.  Particidar  Matters  of  Defense  [U  54-60]  p  348 

(1)  Infancy  [5  54]  p  348 

(2)  Release  or  Rescission  [$  55]  p  348 

(3)  UnchastUy  [{  56]  p  348 

(4)  Disease  or  Physical  Incapacity  [$  57]  p  348 

(5)  Want  of  Consideration  [$  58]  p  348 

(6)  Discharge  in  Ban/mtj^  [i  59]  p  349 

(7)  Lifnitations  [$  60]  p  349 

3.  Affidavit  of  Defense  [5  61]  p  349 

4.  ReplicaHfm  or  Reply  [$  62]  p  349 
K.  Issues,  Proof,  and  Variance  [}  63]  p  349 
L.  Evidence  [{}  64-85]  p  349 

1.  Presumptions  [$  64]  p  349 

2.  Burden  of  Proof  [5  65]  p  350 

3.  AdmissihilUy  [${  66-77]  p  350 

a.  In  General  [{  66]  p  350 

b.  Admissions  or  Declarations  [$  67]  p  3S1 

c.  Acts  and  Conduct  of  Parties     68]  p  353 

d.  Documentary  Evidence  [$  69]  p  355 

e.  Opinion  Evidence  [$  70]  p  356 

f.  Character  or  Repviation  of  Plaintiff  [}  71]  p  356 

g.  Character  of  Defendant  [}  72]  p  356 

E.  Circumstances  of  Defendant  [$  73]  p  357 

i.  Circumstances  of  Plaintiff  [J  74]  p  358 

j.  Illicit  Intercourse;  Seduction  [$  75]  p  358 
k.  In  Aggravation  of  Damages     76]  p  358 

1.  In  Mitiaatimi  of  Damages  [$  77]  p  359 

4.  Weighl  and  Sufficiency       78-85]  p  360 

&.  Asto  Promise  [}  78]  p  360 

b.  As  to  Capacity  To  Contrad  [J  79]  p  362 

c.  As  to  Breach  [$  80]  p  362 

d.  As  to  Request  or  Readiness  To  Perform  [$  81)  p  362 

e.  As  to  Release  or  Abandonment  [$  82]  p  362 

f.  As  to  Character  [$  83]  p  362 

g.  As  to  Seduction  [J  84]  p  363 

h.  Necessity  for  CorrobortUion  of  Plaiviiff  [$  85]  p  363 
M.  Trial  [n  86-90]  p  363 

1.  Physical  Examination  of  Plairdiff  or  Defendant  [i  86]  p  363  ■ 

2.  Questions  of  Law  and  Fact  [5  87]  p  363 

3.  Instructions  [$  88]  p  364 

4.  Verdia  and  Findings  [$  89]  p  370 

5.  New  Trial  [}  90]  p  370 
N.  Review  [i  91]  p  370 

UL  DAMAGES  FOB  BREACH  OF  PROMISE  [U  92-102]  p  371 

A.  General  Ride  of  Damages  [J  92]  p  371 

B.  Matters  Proper  for  Consideration  in  Fixing  Damages  [$(  93-99]  p  372 

1.  In  General     93]  p  372 

2.  Circumstances  of  Defendant  [$  94]  p  372 

3.  Mailers  in  Mitigation     95]  p  373 

4.  Matters  in  Aggravation  [H  96-99]  p  374 

a.  In  General  [(  96]  p  374 

b.  jCttacks  on  Plaintiff's  Character  [i  97]  p  374 

c.  Seduction  [$  98]  p  376 

d.  Miscarriage  or  Abortion  [(  99]  p  381 

C.  Punitive  or  Exemplary  Damages  [$  100]  p  381 

D.  Nominal  Damages  [{  101]  p  382 

E.  Amount  of  Award  [$  102]  p  382 

ff.  SPECIFIC  PERFORMANCE  OF  CONTRACT  TO  MARRY  [j  103]  p  384  

Ut*T  OMU,  a«T*lopBW>ta  and  oluuifw  In  the  law  see  cumulative  Annotations,  same  title,  pa.se  and  note  number. 


t»  c.  j.-ai 


822  [9C.J.] 


BREACH  OF  MABBIAQE  PROMISE 


[§§  1-2 


Abatement  of  action  by  death  see  AbatamMit  mi.  Mm- 

Vlval  f  338;  Torts  [38  Cyc  536]. 
Arrest  In  action  for  see  Amst  1  96. 
Attachment  In  action  for  see  Attaotunant  B  106. 
CaDaclty  to  marry  eenerally  see  Mandac*  [26  Cyc  842]. 
Constitutionality   of  statute  providtnK   for  arrest  In 

action  for  see  OonxtltDtloiuu  &»w  [8  Cyc  881]. 
Execution  airalnst  person  of  defendant  In  action  for  see 

Bzeottttou  [17  Cyc  149$]. 


imawcm 

Uarrlase  eenerally  see  IbnUfe  [IS  Cyc  821]. 
Recovery  biaok  of  Kift*  made  in  contemplation  of  mar- 

rlase  see  OUtm  120  Cyc  1214]. 
Seduction  under  promise  of  marrlave  aee  Seftnotloa 

[35  Cyc  1313,  13461. 
Survival  of  cause  of  action  for  breach  of  promise  to 

marry  see  AbatMMBt  and  Bevlnl  i  188. 


1  AGBEEUENTS  TO  HASBT 


1]  A.  Nature.  An  agreement  to  marry  can 
be  made  only  between  a  man  and  a  woman,  and  is 
essentially  different  from  every  other  contract 
known  to  the  law,  its  objects  being  totally  unlike  ' 
the  porposes  to  be  accomplished  by  any  other  kind 
of  contract  which  can  be  entered  into,  and  the  rela- 
tion it  has  in  view  being  wholly  distinct  from  the 
relation  which  any  other  contract  could  contemplate. 

1.    Lewis  V.  Tapnian.  90  Md.  294, 
45  A  458,  47  LRA  SSfi. 

[a]    Comparative  Jarlapmaenos'— 

"Tne  usage  of  sponsatla  or  promises 
of  m^rriaere  among  the  Romans  was 
of  very  ancient  origin.  It  was  ob- 
served among  the  people  of  I^tlum. 
It  is  spoken  of  in  the  Theodoslan 
Code,  In  Justinian's,  in  the  decree  of 
Gratlan,  &c.  See  Merlin  Repertoire, 
verbo  Flancailles.  Pothler's  Pan- 
dects, book  23,  title  1.  If  the  promise 
was  not  fulfilled,  an  action  was  per- 
mitted. Judex  quam  ob  rem  data 
acceptare  non  esset  uxor  quoerebat. 
81  nihil  Justee  causie  vldebatur  litem 

Jecunla  eestlmabat;  quantl  que  inter- 
uerat  eam  uzorem  acclpl  aut  darl, 
eum  qui  spoponduat  aut  quistlpulatus 
erat  condemnabat.  lb.  art.  l.  See 
also  Maokeldy,  Droit  Romaln,  263. 
In  his  Treatise  on  Marriage,  Pothler 
says  that  the  usage  of  Flancailles 
existed  among  the  Greeks,  and,  as  It 
would  seem,  among  the  Ancient 
Hebrews.  ITnder  the  Spanish  law 
we  And  that  the  ecclesiastical  tribu- 
nals would  take  cognisance  of  a 
breach  of  promise,  and  punlab  the 
party  until  ne  consented  to  fulfil  the 

Eromlse.  Partlda  4,  tit.  1,  law  vli. 
a  lo8  que  prometen  que  casaran  uno 
eon  otro,  tenudos  son  de  lo  cumplir; 
fueras  ende  si  alguno  delloa  puslesse 
ante  si  escnsaclon  alguna  derecha, 
a  tal  que  decriesse  valer.  E  si  tat 
eacusa  non  ou  lease,  puedenio  apremlar, 
per  aentencla.  dt  Santa  Sglesla,  fasta 
que  lo  campla.  In  France,  a  re- 
ciprocal promise  of  marriage  is  con- 
sidered as  producing  a  reciprocal 
obligation  to  contract  a  marriage. 
But  if  one  of  the  two  tlancte  re< 
fuses  to  accomplish  the  promise, 
neither  the  ecclesiastical  nor  lay  tri- 


Moreover  the  contract  has  its  origin  in  natural  law 
and  is  the  foundation  of  society.^  The  contract  is 
one  favored  by  the  law  and  is  said  to  be  based  on 
the  most  valuable  of  considerations.' 

[$  2]  B.  Capacity  To  Make— 1.  In  OeiwraL  Id 
order  to  be  bound  by  a  promise  to  marry,  the  per- 
son making  it  must  be  capable  of  making  a  vahd 
contract and  it  has  alao  been  considered  that  such 


bunala  can  constrain  a  specific  per- 
formance. The  obligation  resolves 
itself  into  damages,  upon  which  a 
civil  tribunal  can  alone  decide.  And 
these  damages  are  assessed  with 
reference  to  the  actual  injury  which 
the  party  has  sustained,  and  not  to 
the  advantafre  which  she  has  lost. 
Cea  domma^ea  et  int^rSts  s'estlment 
en  egard  au-prejudlce  r4el  que 
I'autre  fiance  a  pu  soufFrir,  et  non 
pas  en  asraril  &  I'avantaye  qull  put 

Serdu.  Merlin,  verbo  Flancailles. 
ee  also  Pothler  Tralte  du  Marriage, 
No.  53,  &c.  The  former  author 
observes,  that  the  Civil  Code,  by  Its 
silence  on  the  subject  of  Flancailles 
leave  them  In  the  general  category 
of  contracts,  and  that  they  are  con- 
sequently submitted  to  the  rules  of 
ordinary  agreements.  lb.  g  11.  In 
England,  formerly,  It  would  seem 
that  the  contract  could  be  enforced 
In  the  spiritual  court;  and  it  Is  well 
settled  under  the  common  law  that 
an  action  will  lie  for  the  violation  of 
such  an  executory  contract  per  ver- 
ba de  futuro,  for  the  temporal  loss 
to  the  party;  and  though  the  party 
had  a  remedy  In  the  spiritual  court. 
Under  that  system  it  appears  that 
the  man  also  has  hla  action  of  dam- 


ages for  the  breach  of  promise.  Ba- 
con's Abrldg.  verbo  Marriage,  B." 
Morgan  v.  Tar  borough,  5  La.  Ann. 
316.  321. 

[b]  An  Interesting  note  on  the  sub- 
ject of  marriage  promises  In  various 
countries  is  found  in  Wightman  v. 
Coates,  15  Mass.  6,  6,  ana  reads  as 
follows:  "A  promise  of  marriage  was 
called  by  the  Romans  stlpulatlo  spon- 
salla.  The  stipulation  had  this  effect 
only  by  the  Jua  antiquum  of  the 
Romans,  that  an  action  of  damages 
lay  against  the  party  promising  and 
rezualng  to  perform. — ^ell.  Noct.  Att 
lib.  4,  c.  4. — ^And  when  afterwards 
earnest,  arrhee  sponsalltse,  came  to  be 
given  by  the  bridegroom,  he  lost  his 
earnest  if  he  resiled;  and  if  the  bride 
resiled,  she  was  bbllged  to  restore  It 
with  as  much  more. — Lib.  6,  c.  De 
Bponsal. — The  canon  law  allows  the 
party  a  liberty  to  resile,  though  he 
should  have  promised  upon  oath. 
Decret.  lib,  4,  tit.  1.  c.  2,  17.  In  Hoi- 
land,  he  who  ha«  entered  Into  es- 
pousals, according  to  the  law  of  that 
country,  may,  at  the  suit  of  the 
other  party,  be  compelled  to  fulfil  his 
engagement  remedils  preetorla,  by  Im- 
prisonment, seising  his  goods,  &c.; 
and  it  he  still  continue  obstinate,  the 
judge  may,  by  hia  sentence,  declare 
the  marriage  perfected,  the  consent 
given  In  the  espousals  being,  in  such 
caae,  bronght  down  fictione  juris  to 
the  date  of  the  sentence^ — Brewer,  de 
Jur.  oonnub.  p.  265.  Vander  Linden, 
p.  72.  Voet  ad  tit.  ft  de  aponaal,  n. 
12. — ^By  the  custom  of  Scotland,  all 
promlsea  of  marriage,  whether  pri- 
vate or  more  solemn,  contained  in 
written  contracts,  may,  in  general, 
be  resiled  from,  which  proceeds  from 
a  close  adherence  to  the  rule  matrl- 
monia  debent  esse  libera,  and  from 
the  consideration  of  the  fatal  conse- 
quences which  often  attend  forced 
marriages. — Ersk.  Inst.  b.  1,  tit.  6, 
p.  613. — 'But,'  says  Ersklne,  'if  we 
suppose  matters  not  entire,  that  is. 
any  thing  done  in  consequence  of  the 
promise,  whereby  damage  arises  to 
any  of  the  parties  from  the.  non-per- 
formance, the  party  refusing  to  ful- 
fil, though  he  cannot  be  compelled  to 
celebrate  the  marriage,  may  be  con- 
demned to  pay  the  damage  sustained 
by  the  other  party.'  And  his  anno- 
tator,  Mr.  Ivory,  says,  damages  are 
now  also  given  In  solatium  of  the 
wounded  feelings  of  the  party,  al- 
though no  specific  patrimonial  dam- 
age be  alleged.  In  France,  Pothler 
says.  'Parmi  nous,  rofficial  dolt  se 
contenter  des  voles  d'exhortation,  et 
si  la  partle  perslste  dans  eon  refus, 
II  doit  prononcer  la  dissolution  des 
flancailles,  en  lui  Imposant  un  peni- 
tence pour  son  manque  de  fol.  qui 
conslate  dans  quelque  prl^rea,  oii 
l^gerea  aumOnes;  oe  manque  de  fol 
dolt  etre  tol^r^  comme  un  moindre 
mal  pour  ^vlter  de  plus  grands  maux 
que  pourrolt  occasloner  un  mariage 
qui  aerolt  contract*  par  contralnte.' 
Poth.  contr.  du  Mar.  pt.  2,  c.  1,  n.  51. 


— 'Hors  ce  caa,  II  faut,  pour  les  dom- 
mages  et  Interftts  resultants  de  I'ln- 
executlon  des  fiancaUles,  se  pourvolr 
devant  le  Juge  steulier  du  domicile 
de  la  partle  refuaante.  LArsque  le 
juge  trouve  rangagement  valable,  11 
condamne  la  partle  qui  refuse  de 
I'accomplir  A  un  aomme  &  laquelle  tl 
arbltre  les  dommagea  et  InterSts  dua 
a  I'autre  partle  pour  I'lnexteution  de 
I'engagement.  Les  depensea  que  les 
recherches  de  mariage.  ont  causfes. 

Sendant  toute  le  temps  qu'elles  ont 
ur4,  ft  celul  que  se  plaint  de  Tin- 
ex^utlon  dea  flancailles,  et  la  perte 
du  temps  qu'ellea  lul  ont  cauafe, 
aont  lea  objets  les  plus  ordlnatres  de 
cea  dommagea  at  Intarfita.  L'aftront 
que  aouttre  la  partle  k  qui  on  a  man- 
que de  fol  y  pult  ausel  quelquefois 
entrer,  dans  le  caa  auquel  II  y  auroit 
lieu  de  craindre  qu'  11  ne  pdt  nuire  i 
son  ftabllaaement  avac  quelque 
autre.' — Ibid.  n.  SS< — ^Xn  Spain,  a  prom- 
ise of  future  marriage  la  of  ancta 
force  that,  by  reason  of  It,  the  per- 
sona who  are  betrothed  are  bound  to 
contract  matrimony  afterwards,  and 
are  prohibited  to  marry  with  an- 
other; but  the  canonical  and  civil  Im- 
pediments, which  hinder  and  dissolve 
marriages,  hinder  and  dlaaolve  es- 
pouaala,  ajid  their  cauaea  are  of  ec- 
clesiastical cognisance. — 'Inst.  Civ. 
Law  of  Spain,  by  Drs.  Jordan  De 
Asso  y  Del  Rio,  ant  Miguel  De  Man- 
uel y  Rodrlgues,  b.  1,  tit.  6. — In  Ger- 
many, promises  of  marriage  made 
with  certain  formalities  are  action- 
able; but  It  seems  the  modern  lawa 
having  regard  to  the  tenderness  of 
the  marriage  ties  and  the  Injustice 
of  constraint,  have,  in  many  places 
there,  taken  away  the  means  of  en- 
forcing, by  action,  a  promise  to 
marry. — Mfttermaier,  Priv.  R.  5,  b,  !. 
Abth.  §  828. — By  the  Frederfclan 
code,  compiled  for  the  states  of  bis 
majesty  the  king  of  Prussia,  a  prom- 
ise to  marry  might  be  enforced  by 
imprisonment  aind  a  very  heavy  fina 
— Code  Fred.  pt.  1.  llv.  2.  tit.  2,  B  36. 
36. — By  the  code  of  Ferdinand  for  the 
kingdom  of  the  Two  Sicilies,  a  prom- 
ise of  marriage  produces  no  civil  ob- 
ligation, unless  made  before  an  ofllcer 
of  state  In  the  manner  prescribed.  In 
which  case  an  action  may  be  main- 
tained for  the  recovery  of  damages 
in  Case  of  non -performance. — Cod. 
Due  Slcllle,  lib.  1,  tit.  5,  c.  1,  n.  148." 

9.  Powell  V.  Moeller,  107  Mo.  471, 
474.  18  SW  884  (holding  that  the  fact 
that  defendant  seduced  plaintiff  after 
their  agreement  to  marry  does  not 
render  the  contract  Immoral,  and 
therefore  excuse  him  from  perform- 
ing It.  the  court  saying:  "if  by  virtue 
of  this  promise  defendant  succeeded 
in  perpetrating  a  great  wrong  on 
plaintiff  it  does  not  lie  In  hla  mouth 
on  that  account  to  Impeatfh  the  valid- 
ity of  the  contract"). 

3.  Frost  v,  Vought.  37  Mich.  66; 
O'Reilly  v.  Sweeney,  64  Hlsc.  408,  ICS 
NTS  1033;  Leaman  v.  Thompson,  4S 
Wash.  679,  86  P  92«. 


For  later  omam,  OerelopmMita  and  tOuagt  in  the  law  aee  camulatlve  Annotations,  aame  Utle, 
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person  mast  be  capable  of  entering  into  a  valid,* 
ani  perhaps  even  a  legal,"  marriage,  although  the 
latter  pnqxiBition  is  subject  to  certain  modiftoationk." 
FnniM  by  dirorced  person  fwbidden  to  marry. 

Where  a  decree  of  divorce,  granted  on  the  ground 
of  adultery,  provides,  as  required  by  statute,  that 
tlie  ^Ity  party  shall  not  marry  during  the  lifetime 
of  the  other  party,  a  subsequent  agreement  by  such 
party  to  marry  another  during  the  lifetime  of  bis 
dirorred  wife  is  void,  and  if  the  promisee  knew  of 
the  facts,  no  action  can  be  maintained  thereon,  at 
least  in  the  state  where  tfae  statute  referred  to  is 
in  foree.'  But  it  has  been  considered  that  such 
statutory  disability  does  not  preclude  an  action  in 
another  state  on  a  promise  otherwise  valid  ;^  and 
where  the  statute  makes  a  marriage  by  a  divorced 
person,  within  a  certain  time  subsequent  to  the 
divorce,  illegal  and  void,  a  promise  by  sucb  a  per- 
son to  marry  after  the  expiration  of  such  time  is 
valid,  althoT^  made  before  the  time  has  expired^' 
A  renewal  or  ratification  of  the  promise  after  the 
disahility  of  the  promisor  is  removed  is  sufficient 
to  support  an  action  for  a  breach." 

3]  2.  Infancy."   While  it  has  been  said  that 


the  capacity  of  infants  to  enter  into  a  contract  to 
marry  is  far  less  restricted  as  to  age  than  their 
capacity  to  enter  into  any  other  agreement,*'  it  is 
nevertheless  true  that  a  contract  to  marry,  entered 
into  by  an  infant  is,  like  his  other  contracts,*'  void- 
able at  his.  election,**  even  though,  at  the  time  of 
maHng  the  promise  to  many,  the  infant  had 
attained  such  age  that  an  actual  marriage  entered 
into  by  him  or  hy  her  would  have  been  legal.*''  From 
this  it  necessarily  follows  that  the  infancy  of  the 
promisor,  at  the  time  when  the  promise  to  marry 
was  made,  is  a  complete  defense  to  an  action  for  the 
breach.**  But  as  a  contract  made  during  infancy 
may  be  ratified  by  the  infant  party,*'^  and  is  bind- 
iilg  on  the  adult  party,  unless  avoided  by  the 
infant,**  the  infancy  of  the  promisee  at  the  time 
when  the  promise  was  made  furnishes  no  defense 
whatever  against  an  action  for  a  breach.** 

[$  4]  3.  Insanity.  A  promise  to  marry,  made  by 
one  who,  by  reason  of  insanity,  is  incapable  of 
making  a  valid  contract,  is  absolutely  void;="  but 
former  insanity  of  plaintiff  is  not  a  good  defense, 
where  no  fraud  is  allied.'* 

[i  5]  4.  Spendthrift  Qnardiaiiship.  Under  a  stat- 


4.  111.— Pa,ddock  T.  Robinson,  S8 

111.  99,  14  AmR  112. 
N.  J.— Qnlick  T.  Qnllck,  41  N.  J.  L. 

IS. 

N.  T.— Havlland  v.  Halatead.  U  N. 

T.  643. 

Wub. — ^Leanan  v.  Thompaon,  41 
Wash.  579.  8«  P  926. 

Eng. — Harrison  t.  Case,  t  lA 
Raym.  386,  »1  Reprint  1169. 

[al  Impot«B07^Where  Impotencr 
rendered  marriages  void,  the  promise 
of  an  Impotent  man  Is  invalid.  Ou- 
Uek  v.  Gnll^41  N.  J.  L.  18:  Boaat 
Plrth.  iZiL  ♦  C.  P.  1:  Hall  v. 
Wright.  E.  R  *  E.  746,  96  JBCIj  746. 
m  Reprint  688. 

Bisi—e  at  tthyaleal  iammMtf  m 
4ef«u«  gwiw-Mly  see  Infra  J  81. 

Sa  Campbell  v.  Crampton,  2  Fed. 
417.  IS  Blatchf.  160,  6  AbbNCaa  (N. 
T.)  3C3. 

6L  WMlMttat  auRlag*  of  proadsor 
lot  a  bar  to  xtmrKcj  iAmw  vBkaown 
te  proulM*  see  Infra.  {  7. 

ntfaaer  of  iwomlsea  not  a  bar  to 
neorexr  for  broaeH  see  Infra  i  8. 

r.  Havlland  v.  Hatstead,  84  N.  T. 
»3. 

8.  Van  atorch  v.  Oriffln,  71  Pa.  240. 

9.  Baelna  v.  Ryan,  139  Cal.  630.  73 
P  468;  Harpold  v.  Doyle,  16  Ida.  671, 
HI  P  168;  Morgan  v.  Muench.  (Iowa) 
IS6  NW  819:  Cooper  v.  Bower,  78 
San.  166.  164.  96  P  69,  794. 

[a]  XUnatrattott^— aen.  St.  (1901) 
I  5142,  providing:  that  every  decree  of 
olTOrce  shall  recite  that  It  shall  not 
ucome  absolute  or  take  effect  until 
six  months  from  its  date,  merely  re- 
stricts marriage  within  that  period, 
and  a  party  to  a  divorce  may,  withfn 
six  montha  after  the  decree,  make  a 
mid  contract  to  marry  after  the  ex- 
piration of  the  six  months.  Cooper 
T.  Bower.  78  Kan.  166.  164,  96  P  59. 
TS4. 

10.  Buelna  v.  Ryan,  139  Cal.  680,  73 
P  486  (holding  that,  where  an  en- 
Cft^ement,  entered  Into  at  a  time 
when  one  person  was  Incapable  of 
contracting  a  valid  marriage  because 
of  a  statute  forbidding  divorced  per- 
Mns  to  remarry  wlthm  a  year  after 
the  divorce,  lasted  until  after  the  ex- 

Siratlon  of  the  year,  there  was  a  ratl- 
catlon) :  L,eaman  v,  Thompson, '  48 
Waah.  879.  86  P  926. 

11.  Vnnilse  of  Inf  urt  a>  MmsMsra.> 
tin  for  MOlproeal  pronlM  see  infra 

Measa  by  lafaat  see  Infra  1  81. 
18.  Lewis  V.  Tapman,  80  ltd.  814, 
41  A  469.  47  LRA  385. 

13.  See  Infanta  [22  Cfc  6801. 

14.  Ark.— Davie  v.  Padgau,  117 
Ark.  644.  176  SW  838. 

nL--H<!Oottker  V.  Bamea,  48  lU.  A. 


Xnd. — Reisb  v.  Thompson,  68  Ind. 
34;  Develln  v.  Rlggabe^  4  Ind.  464. 

Iowa. — Wise  V.  Scnloesaer,  111 
Iowa  16,  82  NW  489. 

Ky. — Cannon  v.  Alsbnrjr,  1  A.  K. 
Marsh.  76,  10  AmD  708. 

Mich. — Bimmons  v.  gnomons,  8 
Mich.  818. 

N.  Y. — Hamilton  v.  Lomax,  86 
Barb.  616;  Hunt  t.  Peam,  6  Cow.  476, 
16  AmD  476. 

Oh.— Rush  V.  Wlek,  81  Oh.  St  681. 
27  AmR  628. 

Tenn. — Warwick  v.  Cooper,  6  Sneed 
668. 

Tax.— Wella  v.  Hardy,  81  Tex.  Civ. 
A.  464,  61  8W  60S. 

vt.— Pool  V.  Pratt,  1  D.  Cblpm.  868. 

Eng. — Hale  ▼.  Ruthvan,  20  I<.  T. 
Rep.  N.  a.  404. 

[a]  The  fMt  tbat  the  Infant  ae- 
ooanplUihad  the  aadnotlon  of  the  prom- 
isee by  means  of  his  promise  to 
marry  ner  does  not  defeat  his  rlflit 
to  avoid  the  contract.  Xjolchtwelss  v. 
Treskow.  21  Hun  (N.  T.>  487. 

UaMlftT  of  Infant  for  ssdveUon 
sea  Seduction  [22  Cyo  6201. 

[bi  A  mrsnt  or  gnaruan  cannot 
avoid  an  Infant's  promise  to  marry. 
Parks  V.  Maybee.  2  U.  C.  C.  P.  267. 

IB.  III. — MoConkey  v.  Barnes,  42 
111.  A.  611. 

^^Ind. — ^Relsh  v.  Thompson,  66  Ind. 

Mlch.--Frost  V.  Von^t.  87  Hlch. 

66. 

Oh.— Rush  V.  Wick,  81  Oh.  St.  621. 
27  AmR  628. 

Tex. — Wells  v.  Hardy,  21  Tex.  Civ. 
A.  464,  51  8W  60S. 

Age  at  whiob  marriage  may  be  en- 
tered Into  see  Marriage  [26  Cyc  B421. 

16.  111. — McConkey  v,  Barnes,  42 
III.  A.  611. 

Ky. — Cannon  v.  Alabury,  1  A.  K. 
Marsh,  76,  10  AmD  708. 

Mich.— Frost  V.  Vought.  87  Mich. 
66. 

N.  T. — Lelchtweiss  v.  Treskow,  21 
Hun  487;  Hamilton  v.  Lomax,  26 
Barb.  616;  Peibel  v.  Obersky,  13  Abb 
PrNS  402  note;  Willard  V.  Stone,  7 
Cow.  22,  17  AmD  496:  Hunt  v.  Paake, 
6  Cow.  476,  16  AmD  476. 

Oh  — Rush  V.  Wick,  81  Oh.  St.  521, 
27  AmR  623. 

S.  C. — Evans  v.  Terry,  3  S.  C.  80. 

Tenn. — Warwick  v.  (hooper.  6  Sneed 
668.   

Tex. — ^Wells  V.  Hardy,  81  Tex.  Civ. 
A.  464,  61  BW  EOS. 

Vt.— Pool  V.  Pratt,  1  D.  Chlpm.  862. 

Bng. — Hale  v.  Ruthven,  20  L.  T. 
Rep.  N.  S.  404. 

See  also  supra  notes  14,  16. 

ntafling  iBf ancnr  la  oof  ansa  see 
Infra  864. 

[a}  AbMMs     a  gvaillaa^  assse' 


sarr  eoneMrt  to  th«  solemnisation  of 
a  minor's  marriage  Is  said  to  be  an 
excuse.  Cannon  v.  Alsbury,  1  A.  K. 
**'^K**-  ^y-LIL  AmD  V09. 
mA'*^-.-*?»-J^P**  Infants'  lUllaf 
Act  (87  A  88  VTct.  c  62  |  2),  provid- 
ing that  no  action  shall  be  brought 
wnSjeby  to  charge  any  person  on  any 
ratification,  made  after  full  age,  of 


488.  But  compare  Holmes  v.  Brier- 
ley,  86  Wkly.  Rep.  795  [rev  59  L.  T. 
Rep.  N:  8.  70J  (where  the  court  said: 
"In  this  case  i  think  the  jury  were 
entitled  to  come  to  the  conclusion 
that  the  plainttft  released  the  de- 
fendant from  his  engagement,  and 
that  he  understood  that  he  was  free, 
and  that  he  then  made  a  fresh  pro- 
posal of  marriage,  which  she  ac> 
cepted.  Therefore  Judgment  must  ba 
entered  for  the  plafntllt  for  the 
amount  of  the  verdict"). 

17.  See  Infants  [22  Cyc  6001. 

18.  See  Infante  [22  Cyc  681]. 

19.  Ark.— Davie  v.  Padgett,  IIT 
Ark.  644,  176  SW  888. 

Ind.— RelBh  T.  Thompson,  66  Ind. 
34. 

Mich.— Frost  V.  Vought,  37  Mloh. 
66. 

,.N.  Tj— Willard  V.  Stone,  7  Cow.  88, 
17  AmD  486. 
Pa. — Beelman  T,   RotuA,   86  Fa, 

609. 

Tenn. — Warwlok  v.  C^per,  S  Sneed 
668. 

Eng.— Holt  V.  Clareneleux.  fltr.  887, 
OS  Reprint  864. 

[a]   Bsasen  for  rale^"It  Is  next 

Insisted  that  the  alleged  contract  of 
marriage  .  lacked  mutuality  because 
of  the  incapacity  of  the  plaintiff  to 
enter  into  a  contract,  and  that  the 
alleged  breach  of  It  cannot  be  made 
the  oasis  of  a  right  of  action.  The 
contract  of  an  infant  Is  not  abso- 
lutely void  but  is  only  voidable  at 
the  Instance  of  the  Infant  himself. 
This  court  In  Boxeman  v.  Browning, 
81  Ark.  864,  said:  'As  a  general  rule, 
no  one  but  the  Infant  himself,  or  his 
legal  representatives,  executors,  and 
aaministrators,  can  avoid  the  void- 
able acts,  deeds,  and  contracts  of  an 
infant,  for,  while  living,  he  ought  to 
be  the  exclusive  judge  -of  the  pro- 
priety of  the  exercise  of  a  personal 
privilege  intended  for  his  benefit.' " 
Davie  V.  Padgett,  117  Ark.  644,  1T« 
SW  338,  334. 

90.  O'Reilly  V.  Sweeney,  64  Misc. 
408,  106  NTS  loss. 

ai.  Baker  v.  C^artwright.  10  C.  B. 
N.  S.  184,  100  BICI.  184,  148  Reprint 
897. 
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ate  providing  that,  on  the  appointment  of  a  guard- 
ian for  a  spendthrifti  all  contracts  of  the  ward 
excepC'  for  necessaries  shall  be  void;  and  that  the 
guardian  of  a  qiendthrift  may  be  discharged  by  the 
probate  oonrt,  on  the  applieation  of  the  ward  or 
otherwise,  when  the  guardianship  is  no  longer  neces- 
sary, it  has  been  held  that  one  who  ia  under  guard- 
ianship as  a  spendthrift  cannot  make  a  valid  con- 
tract to  marry." 

[$  6]  6.  Oonaugninity  or  Afflni^.  A  promise  to 
marry  a  person  so  closely  related  to  the  promisor 
that  a  marriage  between  them  would  be  umawful," 
under  the  law  of  -the  domicile  of  the  parties,^*  is 


invalid,"  and  no  recovery  can  be  had  for  a  breach 
thereof;"  but  where  marriage  between  perscma  bear- 
ing a  certain  relationship  is  sanctioned  1^  law,  such 
relationship  is  of  course  no  defense  to  an  aetion 
for  breach  of  promise.*' 

a  7]  6.  Ezuttng  Kaniafd  of  Party.  A  promise 
to  marry  is  of  course  void  where  either  of  the 
puties  is  alrea^  manied  to  a  third  person;"  and 
this  is  t)rae,  even  though  the  promise  is  to  marry 
on  obtaining  a  divorce,"  or  on  the  death  of  the 
prranisor's  spouse.""  There  can  be  no  recovery  for 
a  breach  of  such  a  promise  where,  at  the  time  when 
the  promise  was  made,  the  promisee  knew  of  the 


89.  Sullivan  V.  Lloyd,  221  Haas. 
108,  111.  lOS  NE  923  (where  the  court 
said:  "It  is  apparent  that  the  inten- 
tion of  the  Legislature  was  that  the 
guardian  of  a  spendthrift  should 
have  the  management  of  the  estate 
of  the  ward  In  every  particular  and 
to  the  utmost  limit.  If  a  spendthrift 
without  the  consent  of  his  guardian 
can  make  a  valid  contract  to  marry, 
he  would  be  liable  in  damages  if  he 
afterwards  should  without  cause 
commit  a  breach  of  that  contract, 
and  his  property  (the  entire  manage- 
ment or  which  has  been  put  in  the 
hands  of  the  guardian)  would  be  an- 
swerable for  the  breach  of  the  con- 
tract. On  the  other  hand,  If  the  other 
party  to  the  contract  should  refuse 
to  marry  the  spendthrift  in  such  a 
case,  and  the  contract  was  valid,  it 
would  follow  that  the  spendthrift 
of  his  own  motion  could  institute  an 
action  to  recover  damages  without 
the  consent  of  the  guardian,  a  result 
not  consistent  with  the  decision  of 
this  court  In  Mason  v.  Mason,  19 
Pick.  (Mass.)  606.  The  ability  of  one 
under  guardianship  as  a  spendthrift 
to  enter  Into  a  valid  contract  to 
marry  of  necessity  involves  conse- 
quences which  are  not  consistent 
with  the  provision  of  the  statute 
giving  to  the  guardian  'the  manage- 
ment of  all  his  estate,'  as  that  pro- 
vision has  been  construed  by  this 
court.  In  addition  it  hardly  seems 
to  be  consistent  with  the  provision 
that  the  guardian  of  a  spendthrift 
'shall  have  the  care  and  custody  of 
the  person  of  the  ward.'  Marriage 
even  of  a  man  creates  such  new  re- 
lations that  it  is  hardly  consistent 
with  a  third  person's  having  the  care 
and  custody  of  his  person.  It  was 
held  in  Bartlett  v.  Cowles,  16  Gray 
(Mass.)  445,  that  marriage  of  a  fe- 
male minor  brought  the  authority  of 
her  guardian  to  an  end.  This  has 
now  been  changed  by  statute  <R.  L, 
c.  146,  §  37),  so  that  on  the  marriage 
of  a  female  minor  the  guardian  has 
the  management  of  the  ward's  estate 
but  not  the  custody  of  her  person. 
Doubtless  in  many  cases  the  mar- 
riage of  a  spendthrift  would  be  a 
benent  to  him.  But  It  Is  not  neces- 
sarily so.  It  would  seem  that  that 
matter  Is  one  which  It  was  the  In- 
tentioTi  of  the  Legislature  should  be 
left  to  the  Judgment  of  the  guardian. 
The  marriage  of  one  under  guardian- 
ship as  a  spendthrift  (see  In  that 
connection,  Sturgis  v.  Sturgls,  61  Or. 
10,  93  P  696,  131  AmSR  724,  16 
LRANS  1034:  In  re  Chace,  26  H.  I. 
361,  68  A  978,  69  LRA  498.  3  AnnCas 
1050)  well  may  rest  on  considera- 
tions other  than  those  which  are  de- 
cisive of  the  invalidity  of  an  execu- 
tory contract  to  marry.  In  view  of 
the  history  of  the  legislation  which 
has  resulted  In  R.  L.  c.  146,  S!  7-11. 
and  the  decisions  which  have  been 
made  by  this  court,  we  are  of  opin- 
ion that  one  under  guardianship  aa 
a  spendthrift  cannot  make  a  valid 
contract  to  marry"). 

23.  Oonnurnlnltr  ov  mMaStT  'mm 
affsoUng  oapaoity  to  manj  see  Mar- 
riage [26  Cyc  846J. 

04,  Campbell  v.  Crampton.  2  Fed. 
417,  18  Blatchf.  160,  ft  AbbNCas  (N. 
T.)  863  (where  It  was  said  that  the 
domicile  which  the  parties  contem- 


plated was  the  very  essence  of  the 
contract;  and  that,  although  con- 
sanguinity of  the  parties  might  not 
render  a  marriage  between  them 
voidable  in  New  York,  an  agreement 
to  marry  between  parties  whose  con- 
sanguinity was  such  that  they  could 
not  marry  within  a  state  where  the 
agreement  was  made  should  not  be 
sanctioned  In  New  York,  even  If  mar- 
riage was  possible). 

[a]  Ths  Zaot  tliat  it  wa«  aCTMd 
to  BoleauilM  the  marrlag*  tn  another 
■tat«,  where  a  marriage  between  a 
person  so  related  as  the  promisor 
and  the  promisee  would  not  be  il- 
legal, does  not  warrant  a  recovery 
for  a  breach,  where  such  a  marriage 
would  have  been  illegal  In  the  state 
where  the  promise  was  made.  Reed 
v.  Reed,  49  Oh.  St.  664,  32  NB  760. 

as.  Campbell  v.  Crampton,  2  Fed. 
417,  18  Blatchf.  160,  ft  AbbNCaa  (N. 
Y.)  363  (promise  by  nephew  to  marry 
aunt). 

36.  Reed  v.  Reed,  49  Oh.  St.  654, 
32.  NE  750  (promise  between  first 
cousins).  See  also  Campbell  v. 
Crampton,  2  Fed.  417,  IS  Blatchf.  160, 
9  AbbNCas  (N.  T.)  868  (stated  su- 
pra note  24. 

37.  Alberts  v.  Alberts.  78  Win. 
72,  47  NW  »6,  10  LRA  B84  (first 
cousins). 

38.  U.  S. — Carter  v.  Rlnker,  174 
Fed.  882;  Davis  v.  Pryor,  112  Fed. 
274.  50  CCA  579  [rev  3  Ind.  T.  396, 
58  SW  660]. 

Conn. — Smith  v.  Hall,  69  Conn. 
651.  38  A  386. 

III. — Drennan  v.  Douglas,  102  III. 
341.  40  AmR  696;  Paddock  v.  Robin- 
son. 63  111.  99,  14  AmR  112. 

Ind. — Eve  V.  Rogers,  12  Ind.  A. 
623,  40  NB  25. 

N.  Y. — Kerns  v.  Hagenbuchle,  60 
N.  Y.  Super.  222.  17  NYS  367. 

Tenn. — Johnson  v.  Iss,  114  Tenn, 
114.  85  SW  79.  108  AmSR  891. 

Wash. — Leaman  v.  Thompson,  43 
Wash.  679.  86  P  926. 

Eng. — ^Wilson  v.  C^arnley,  119081  1 
K.  B.  72B.  14  AnnCaa  167.  1  BBC  901 
[a^jir  Spiers  v.  Hunt,  [1908]  1  K.  B. 

[a]  An  agreement  to  marrj  a 
woman  whose  husband  has  disap- 
peared Is  Invalid,  where  the  husband 
has  not  been  absent  and  unheard 
from  for  stich  a  period  of  time  as 
raises  a  presumption  of  his  death. 
Johnson  v.  Iss,  114  Tenn.  114,  85  SW 
79.  108  AmSR  891.  Presumption  of 
death  arising  from  absence  see  Death 
E18  Cyo  2971. 

[b1  BUAt  to  attaak  vaiUttr  of 
divoroe. — ^Where  plaintiff  sues  for 
breach  of  promise  to  marry,  defend- 
ant may  question  the  validity  of  a 
divorce  obtained  by  plaintiff  In 
another  state,  without  personal  serr- 
Ice,  and  without  appearance  of  de- 
fendant In  such  action.  Williams  v. 
Igel.  62  Misc.  364,  865.  116  NYS  7T8 
(where  It  la  said:  "The  plaintiff  con- 
tends, however,  that  the  right  to 
question  the  validity  of  the  decree 
is  reserved  to  the  party  to  the  ac- 
tion alone  and  to  no  one  else,  but 
with  this  contention  1  cannot  agree. 
While  It  Is  true  that  the  rule  Is  that 
no  one  may  question  the  validity  or 
constitutionality  of  a  statute  except 
a  person  affected  by  the  provisions 
of  the  statute,  in  th^  case  at  bar  I 


am  of  the  opinion  that  where  plain- 
tiff seeks  to  enforce  a  right  of  con- 
tract, or  rather  seeks  damages  for 
a  breach  of  contract,  the  court  has 
the  right  to  examine  the  record  to 
ascertain  whether  plaintiff  had  the 
right  to  make  the  contract,  and  par- 
ticularly where  a  question  of  public 
policy  or  public  morals  Is  involved. 
If  plaintiff  was  In  no  position  to 
carry  out  her  contract,  and  the  con- 
tract or  promise  of  marriage  Is  based 
upon  mutual  promise  or  agreement 
to  marry,  how  can  she  obtain  or  re- 
cover damages  for  a  breach  of  con- 
tract that  she  was  legally  unable  to 
perform?  The  plaintiff  at  the  time 
of  the  promise  of  marriage  made 
after  the  decree  was  obtained  in 
Rhode  Island  was  still  in  the  eye 
of  the  law  and  the  law  of  this  State, 
the  wife  of  another,  and  she  had  no 
legal  right  to  marry  or  to  enter  Into 
a  contract  of  marriage,  and  for  this 
reason  I  am  of  the  opinion  that  she 
Is  not  entitled  to  recover"). 

as.  111.— Paddock  V.  Robinson.  CS 
111.  99,  14  AmR  112. 

N.  J. — Nolce  V,  Brown,  38  N.  J.  I* 
228,  20  AmR  388  [aff  89  N.  J.  L..  138, 
23  AmR  2131. 

N.  Y. — Williams  v.  Igel.  62  Misc. 
,364,  116  NYS  778. 

'Tenn. — Johnson  v.  Iss,  114  Tenn. 
114.  8S  SW  79,  lOS  AmSR  891. 
'  Eng. — Prevost  v.  Wood,  21  T.  L.  R. 
684. 

[a]  meaaon  for  mle.^ — "It  requires 
no  citation  of  authorities  to  sustain 
the  proposition  that  the  original 
mutual  promise  of  marriage,  made 
while  the  plaintiff's  husband  was 
living  and  the  agreement  then  made 
that  If  the  plaintiff  would  procure 
a  divorce  from  her  husband  the  de- 
fendant would  marry  the  plaintiff 
was  void  as  against  public  poUcy.** 
Williams  V.  Igel,  62  Uisc.  Zti.  356. 
116  NYS  778. 

30.^  Davis  V.  Pryor.  112  Fed,  274. 
50  CCA  679  [rev  8  Ind.  T.  396.  68  SW 
660];  Nolce  v.  Brown,  38  N.  J.  L. 
228,  20  AmR  388  [aff  39  N.  J.  L.  133. 
23  AmR  213];  MiUward  v.  Little- 
wood.  6  Exch.  775,  1  EngL&Eq  408. 
165  Reprint  339;  Wilson  v.  Carnley, 
23  T.  L.  R,  757. 

[a]  Ootttraot  to  uarry  after  atat- 
ntorr  period  of  absenoew— Under 
Shannon  Code  i  4188,  which  provides 
that  a  second  marriage  cannot  be 
contracted  before  the  alssolutlon  of 
the  first,  but  that  the  first  shall  be 
regarded  as  dissolved  for  such  pur- 
pose if  either  party  has  been  absent 
for  five  years  and  Is  not  known  to 
the  other  to  be  living,  a  contract  to 
marry  a  married  woman  whose  hus- 
band had  disappeared  less  than  five 
years  prior  thereto  Is  immoral  and 
affords  no  predicate  for  damases  for 
a  breach,  althoaah  it  was  understood 
that  the  marriage  should  not  take 
place  until  the  five  years  had  elapsed, 
or  until  a  divorce  had  been  obtained 
by  the  woman.  Johnson  v.  Iss.  114 
'Tenn.  114,  116.  86  SW  79,  108  AmSR 
891  (where  the  court  said :  "The 
illegality  of  the  contract  was  not 
cured  by  the  fact  that  the  marriage 
was  not  to  take  place  until  after 
the  five  years  prescribed  by  statute 
had  expired,  or  until  plaintiff  should 
procure  a  divorce  from  her  husband. 
Such  contracts  are  Immoral,  and  can- 


Por  later  oases,  developnients  and  oluuiires  in  the  law  see  cumulative  Annotations,  same  title,  pasA^nd  note  number. 
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preexisting  marriage  of  the  promiaor;'*  but  the  fact 
that  the  promisor  vas  already  married  at  the  time 
of  making  the  promise  furnishes  no  defense  to  an 
sctioQ  for  a  breach  of  the  promise,  where  this  fact 
was  unknown  to  the  promisee."^ 

raOnre  to  r«piidiat6  otnttrad  on  diacorerlng  prior 
maniage.  The  fact  that  the  promisee,  after  diacov- 
ering  that  the  promisor  was  married,  did  not  repudi- 
ate the  prior  contract  entered  into  in  ignorance  of 
that  fact,  but  eontinned  to  receive  his  attentions, 
urged  him  to  procure  a  divorce  from  his  wife,  and 
agreed  to  marry  him  when  this  was  doneu  does  not 
bar  a  recovery  for  breach  of  tlie  promise.'' 

A  renewal  of  the  promise  aftn  removal  of  the 
diialnlity  will  support  an  action  fw  a  Iweach.^ 
Hie  prtKnise  maite  before  the  bonds  of  a  former 


union  have  been  dissolved  does  not  render  invalid 
a  second  promise  made  after  divorce;'*'  and  where, 
before  he  secured  a  divorce,  defendant  promised  to 
marry  plaintiff,  it  is  not  necessary  to  prove  an 
express  promise  subsequent  to  the  divorce,  bnt  it 
is  enough  if  circumstances  are  adduced  from  which 
a  promise  can  reasonably  be  inferred.^ 

[5  8]  C.  Requisites  and  Validity— 1.  In  OeneraL" 
No  formal  words  are  necessary  to  constitute  a  con- 
tract to  marry  ;^  nor  is  it  necessary  that  there  should 
be  an  express  promise  in  direct  terms  but  such  a 
promise  may  be  inferred  from,  or  established  by, 
the  facts  and  circumstanaes,'^  although  it  is  un- 
spoken.*^ All  that  is  necessary  is  that  the  parties 
shall  understand  that  it  is  their  intention  to  marry." 

[$  9].  2.  Offer  and  Acceptance— a.  Li  OeneraL  In 


not  be  recoffnfsed  by  the  eourte  of 
this  state;  and  the  circuit  Judye 
acted  within  hla  powers,  and  cor- 
rectly, when  he  arrested  the  further 
proffress  of  the  case,  and  dlamlseed 
it,  upon  the  Ulenl  nature  of  the 
demand  of  tne  plaintiff  thus  Incon- 
testably  appearing.  Of  course,  the 
case  above  stated^  Is  to  be  differen- 
tiated from  one  In  which  an  innocent 
party  makes  a  contract  of  marrlaKe 
with  another  who  Is  married.  In 
Ignorance  of  the  fact  that  such  otber 
person  Is  at  the  time  a  married  man 
or  woman"). 

81.  Carter  v.  Rlnker,  174  Fed. 
gS2;  Paddock  v.  Robinson,  68  Iti. 
»9.  14  AmR  112:  Havlland  v.  Hat- 
stead.  34  N.  T.  B43;  Kerns  V.  Hagen- 
huchle,  60  N.  Y.  Super.  222.  17  NTS 
36";  Cammerer  v.  JIuller,  14  NYS 
5U:  Wright  V.  Skinner,  17  U.  C.  C. 
P.  317.  Sea  also  cases  supra  notes 
!8-30. 

[a]  I'aots  eaSaleBt  to  Oharffe 
proBuse*  with  notio*  of  manlag*  of 

protDlsor. — ^Where  the  woman  has 
Knowledge  that  the  man  has,  for 
many  years,  lived  and  cohabited  With 
another  woman  In  the  relation  of 
husband  and  wife,  she  Is  chargeable 
with  notice  that  he  Is  marcled,  and 
cannot  maintain  an  action  for  breach 
of  the  contract  on  the  ground  that 
he  represented  himself  to  be  un- 
married. Davis  V.  Pryor,  112  Fed. 
274,  50  CCA  679  [rev  3  Ind.  T.  396, 
3i  SW  660]. 

32.  n.  8.r-^rter  v.  Blnker,  174 
Fed.  8S2.  , 

Ind.  T. — Davis  V.  Pryor,  S  Ind.  T. 
396,  ss  SW  660  [rev  on  other  grounds 
112  Fed.  2741. 

Mass.— Kelley  v.  Riley,  106  Mass. 
339,  8  AmR  336. 

N.  Y. — Blattmacher  v.  Saal,  29 
Barb.  22.  7  AbbPr  409;  Kerns  v. 
Hagenbuchle,  60  N.  Y.  Super.  222,  17 
NYS  3B7;  Cammerer  v,  Muller.  14 
NYS  511  mem  laff  133  NY  623  mem, 
3D  SB  1147  mem]. 

Okl.—Waddell  v.  Wallace,  32  Okl. 
140,  143,  121  P  245.  AnnCasigi4A  692 
and  note  [cit  Cyc]. 

Pa. — Stevenson  v.  Pettis,  12  Phila. 
m.  4  WklyNC  161. 

Tenn. — Coover  v.  Davenport,  1 
HHsk.  368,  2  AmR  706.  See  also 
Johnson  v.  Iss,  114  Tenn.  114.  85  SW 
'9,  108  AmSR  891  (where  the  rule 
of  the  text  was  recognized,  although 
the  circumstances  did  not  call  for 
Its  application). 

Vt.— Pollock  V.  Sullivan,  58  Vt.  G07, 
38  AmR  702. 

Eng.— Wild  V.  Harris.  7  C.  B.  999, 
ECL  999,  187  Reprint  396:  Daniel 
V.  Bowles.  2  C.  &  P.  653,  12  ECL  728; 
Millward  v.  Llttlewood.  6  Exch.  775, 
1  GngL&Bq  408,  155  Reprint  389. 

'The  law  unquestionably  is  set- 
tled that  a  married  person  can  enter 
Into  a  contract  of  marriage,  and 
thereby  become  responsible  In  dam- 
ages to  the  other  contracting  party, 
provided  the  party  with  whom  the 
married  person  contracts  Is  ignorant 
of  the  fact  that  the  person  is 
married."  Davis  v.  Pryor.  8  Ind.  T. 
196.  408,  68  SW  660  [rev  on  other 
grounds  112  Fed.  274]. 

[a]  Beaaon  for  nae<~"It  seems 


to  be  the  well-establish^  doctrine  of 
the  courts  that  where  a  marrlaae 
contract  Is  entered  Into  between  two 
parties,  one  of  whom  Is  married  at 
the  time  of  the  contract,  and  such 
fact  le  unknown  and  by  the  exercise 
of  ordinary  diligence  could  not  have 
been  ascertained  by  the  other  party, 
and  the  party  Tho  ia  married  com- 
mits a  breach  of  such'  marriage  con- 
tract and  refuses  to  fulfill  such  con- 
tract an  action  can  be  maintained 
against  the  breaching  party  and  dam- 
ages recovered  for  a  breach  of  such 
contract.  .  .  .  Kelley  v.  Riley,  106 
Maaa.  339,  8  AmR  8».  Justice  Colt 
In  the  same  opinion,  reaaonlnf  fur- 
ther on  this  question  aays:  '.  .  .  The 
defendant  Is  not  permitted  to  escape 
responsibility  on  the  ground  of  hie 
present  legal  Inability  to  perform 
a  promise  of  marriage  to  an  inno- 
cent party.     The  damages  to  the 

gtalntitt  are  certainly  not  diminished 
y  the  consideration  that  the  promise 
was  made  under  such  circumstances. 
The  strict  rule  that  a  consideration 
to  support  a  promise  Is  Insufnclent, 
if  Its  performance  Is  utterly  and 
naturally  Impossible,  Is  met  by  the 
suggeatfon  that,  even  If  the  future 
performance  here  Is  to  be  treated  as 
utterly  impossible,  yet  tho  detriment 
or  disadvantage  which  must  neces- 
sarily result  to  the  plaintiff  In  rely- 
ing for  ariy  time  on  the  promise 
affords  sumclenC  consideration  to 
support  the  defendant's  contract 
One  who  enters  Into  any  forbidden 
contract  in  honest  ignorance  of  the 
invalidating  fact  sustains  to  It  the 
like  relation  as  though  the  fact  did 
not  exist.  So  that  if  a  single  woman 
receives  the  addresses  of  a  married 
man  who  for  good  reasons  she  be- 
lieves to  be  single,  and  an  engage- 
ment follows,  she  is  rectus  in  curia 
when  she  brings  suit  for  the  breach. 
The  man  cannot  set  up  against  her 
his  wrong  in  making  the  marriage 
promise.  But  his  being  already 
married  was  a  simultaneous  breach 
of  it.  So  that  the  woman,  without 
waiting  for  the  time  for  fulfillment 
to  elapse,  may  recover  her  damages.' 
1  Bishop  on  Marriage  and  Divorce, 
S  192.  .  .  .  This  doctrine  seems  to 
be  well  established  and  equally  well 
founded,  not  upon  the  theory  that 
the  plaintiff  is  entitled  to  recover  be- 
cause the  defendant  refused  to 
marry,  notwithstanding  his  legal 
disabilities,  nor  Is  it  weakened  by 
the  theory  that  a  fulfillment  of  the 
marriage  contract  under  such  cir- 
cumstances would  be  in  violation  of 
law  and  would  therefore  subject  the 
pfft-ties  to  the  penalties  thereof,  but 
upon  the  lofty  theory  that .  the 
sacredness  of  the  marriage  vows  and 
the  keeping  pure  and  holy  the  mar- 
riage relation  constitute  so  much  of 
the  very  foundation  and  super- 
structure of  society  and  civilized 
government  that  one  who  enters 
Into  such  solemn  contract,  makes  and 
receives  such  solemn  promises,  has 
the  right  to  expect  their  fulfillment, 
has  the  right  to  expect  a  reasonable 
compliance  with  every  element  neces- 
sary to  a  marriage  contract,  has  a 
right  to  expect  that  the  other  party 


is  eligible  to  marry,  and  to  expect  a 
fulflltment  of  every  promise  and  reo- 
resentatlon  made  relative  thereto, 
and  a  right  to  recover  for  the  disap- 
pointment resulting  from  a  breach 
thereof."  Waddell  v.  Wallace,  32 
Okl.  140,  143,  121  P  246,  AnnCas 
191 4A  692. . 

33,    Coover  V.  Davenport,  1  Helsk. 
(Tenn.)  368,  2  AmR  706  [appr  Waflk 
delt  v.  Wallace,  82  Okl.  140,  121  P\ 
245,  AnnCasl»14A  692]. 

wSh.^,"r6"pl2«.''**'*'"*^"-  " 

isfVw  lif"  ^* 

36.  Morgan  v.  Muench,  (Iowa)  166 
NW  819,  822  (where  the  court  said: 
"The  authorities  hold  that  a  promise 
made  when  the  promisor  Is  married 
does  not  make  Invalid  a  promise 
made  when  he  Is  not  married.  Under 
the  authorities,  it  was  not  necessary 
to  prove  an  express  promise  subse- 
quent to  the  divorce.  It  is  enough  If 
circumstances  are  adduced  from 
which  a  promise  can  with  reason  be 
Inferred.  McKee  v.  Mouser.  131  Iowa 
203,  108  NW  228:  Rime  V.  Rater,  108 
Iowa  61,  78  NW  835;  Royal  v.  Smith, 
40  Iowa  615"). 

37.  Validity  of  oontraot  llalag  bo 
tine  for  psxfomianoe  see  infra  I  19. 

38.  Adams  v.  Byerly,  123  Ind.  868, 
24  NE  130;  Walters  v.  Stockberger, 
20  Ind.  A.  277.  60  NE  763;  Homan  v. 
Earlo,  53  N.  Y.  267.  272. 

"No  formal  language  Is  necessary 
to  constitute  the  contract  of  mar- 
riage. If  the  conduct  and  declara- 
tions of  the  parties  clearly  indicate 
that  they  regard  themselves  as  ei>- 
gaged.  It  Is  not  material  by  what 
means  they  have  arrived  at  that 
state."  Homan  v.  Earle,  supra  [auot 
Button  V.  Hlbbard.  82  Hun  289,  81 
NYS  488]. 

39.  La. — Morgan  v.  Yarborough,  5 
La.  Ann.  316. 

Masa — Wightman  v.  Coates,  16 
Mass.  1,  8  AmD  77  [cit  Hutton  v. 
Mansell,  3  Salk.  16,  91  Reprint  664]. 

Mo. — Erwln  v.  Jones,  192  Mo.  A. 
326,  180  SW  428. 

„  N.  T.— Mount  V.  Bogert,  6  CltyHall 
Rec  193. 

Tex.— Edge  v.  Qrlffln,  (Civ.  A.) 
83  SW  148. 

Eng. — Hutton  v.  Mansell.  6  Mod. 
172,  87  Reprint  928  <at  least  on  the 
part  of  the  woman). 

[a]  iBdellnlte  and  Indlxeot  oon- 
Torsatioiu  between  the  parties,  ca- 
pable of  being  interpreted  as  relating 
to  marriage  and  aided  by  a  course  of 
conduct  indicative  of  betrothal,  are 
sufficient  to  show  a  marriage  con- 
tract, without  proof  of  an  express  or 
formal  engagement.  Connolly  v. 
Bollinger,  67  W.  Va.  30,  67  8E  71,  20 
AnnCas  1350. 

40.  See  Infra  g  78. 

41.  Hinckley  v.  Jewett,  86  Nebr. 
464,  125  NW  1086;  Connolly  v.  Bol- 
linger, 67  W.  Va.  30.  67  SE  71,  20 
AnnCas  1350 ;  Daniel  v.  Bowles.  2 
C.  &  P.  5B8,  13  ECL  728. 

42.  Walters  v.  Stockberger.  20 
Ind.  A.  277.  60  NE  763.  See  also 
Parrlsh  v.  Paniah,  67  Kan.  .323,  72 
P  844  (set  out  Infra  j  13;  note  67  (ajl. 
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order  to  constitute  a  valid  contract  to  marry,  the 
promise  must  be  mutual,"  and  there  must  be  a  meet- 
ing of  the  mindB  of  the  contracting  parties,**  arrived 
at  through  the  medium  of  an  offer  on  the  one  hand 
and  an  acceptance  on  the  other.*'^ 

10]  b.  BeqnisiteB  of  OlCer.  A  mere  statement 
of  intention  to  marry,  made  to  third  persons,  is  not 
a  binding  offer  or  promise,  but  in  order  to  have  this 
effect  the  offer  must  be  made  to  the  other  party.*" 
The  offer  need  not,  however,  be  made  personally,  but 
may  be  made  through  a  friend  or  agent  authorized 
for  the  purpose.*'  Neither  is  the  use  of  any  formal 
Utnguage  necessary,  but  it  is  sufficient  if  both  parties 
understood  that  an  offer  of  marriage  was 
intended.*" 

U]  c.  EeQuisiteB  of  Acceptenee.  WbUe  the 
aeceptonce  of  the  offer  of  marriage  must  of  eonrse 


be  made  known  to  the  party  by  iriiom  the  offer  was 
made,*"  it  need  not  be  in  express  .words,  but  may 
be  inferred  from  the  promisee's  conduct  and  be- 
havior," or  may  be  communicated  through  a  friend 
or  agent  authorized  for  the  purpOBe." 

Time  for  acceptanoe.  Although  an  offer  of  mar- 
riage may,  of  course,  be  withcbswn  at  any  time 
before  acceptance,  in  the  absence  of  any  with- 
drawal it  remains  open  for  acceptance  for  a  rea- 
sonable time;"^  and,  on  the  other  hand,  it  most  be 
accepted  within  a  reasonable  time  in  order  to  make 
a  contract  binding  on  the  offerer." 

[$  12]  3.  ObnsidwatioiL  While  a  pimnise  to 
marry  must  be  based  on  a  con8ida»tion,°*  the  prom- 
ise of  each  party  is  the  usual,  and  a  sufficient,  con- 
sideration for  the  promise  of  the  other.^  A  prom- 
ise to  marry  may,  however,  be  supported  by  some 


43.  Ala. — Espy  v.  Jones,  37  '  Ala. 
37B. 

Ind. — Adams  v.  Byerly ,  123  I  nd. 
368,  24  NB  130. 

Iowa, — McKee  v.  Mouser,  ISl  Iowa 
203.  108  NW  228;  Thurston  v.  Cave- 
nor,  6  Iowa  165. 

Ky.— AUard  v.  Smith,  2  Mete  297. 

IjB,. — Morgan  v.  Yarborouph.  S  La. 
Ann.  816. 

Mass. — Kelley  v.  Riley,  106  Mass. 
839,  8  AmR  3S6;  Wlyhtman  v.  Coates, 
16  Mass.  1,  8  AroD  77. 

Mo. — Broyhlll  v.  Norton,  17B  Mo. 
190,  74  SW  1024:  Standlford  v. 
Gentry,  82  Mo.  477;  Cole  v.  HolU- 
d&y.  4  Mo.  A.  V4. 

N.  Y.~Yale  v.  CurtUa.  IBl  N.  Y. 
698,  46  NB  1125-  Smyth  v.  Greacen, 
100  App.  Div.  276.  91  NYS  460;  Wells 
V.  Padgett,  8  Barb.  328;  Conrad  v. 
Wllliama,  6  Hill  444. 

Pa. — Ellis  V.  OuKenhelm,  20  Pa. 
287;  Weaver  v.  Bachert,  2  Pa.  80,  44 
Amb  169. 

Eng. — Harrison  v.  Cage,  Garth.  467, 
90  Reprint  870;  Vlneall  v.  Veness,  4 
P.  &  P.  844:  Hebden  v.  Rutter.  1 
Lev.  147,  83  Reprint  341,  1  Sid.  180, 
82  Reprint  1043;  Stretch  v.  Roll,  1 
Rolle  Abr.  22  pi  20. 

[a]  "Mntn^ty  of  oblUratloB  U 
MflULtial  to  every  contract,  and  there 
Is  certainly  nothing  In  the  peculiar 
nature  of  a  contract  to  marry  which 
should  exempt  It  from  the  operation 
of  this  general  rule."  Allard  v.  Smith, 
2  Mete.  (Ky.)  297,  801. 

[b]  Maolprooal  protnla*  ladiapoa- 
aablsi — In  a  strict  sense,  the  only 
cftifllclent  consideration  for  a  promise 
of  marriage — at  least  an  absolutely 
Indispensable  ingredient  In  It — is  a 
reciprocal  promise  to  marry,  made  by 
the  promisee  to  the  promisor.  Hotch- 
klns  V.  Hodge.  38  Barb.  (N.  Y.)  117. 

[cl  Aarramimt  to  marry  on  ra- 
Hxumi. — where  it  was  alleged  that 
plaintiff  promised  to  marry  defend- 
ant on  his  request,  and  that  defend- 
ant promised  plaintiff  so  to  marry 
"on  his  request,"  the  agreement  was 
unenforceable  for  lack  of  mutuality, 
defendant's  engagement  being  a  mere 
option  to  marry  plaintiff.  Smyth 
V.  Greacen,  100  App.  Dlv.  27B,  91 
NYS  460. 

44.  Ala. — E^py  v.  Jones,  87  Ala. 
879. 

Ind. — King  T.  Kersey,  2  Ind.  402. 

Ky.— Allard  v.  Smith,  3  Mete.  297. 

1^ — Morgan  V.  Yarborough,  6  la.. 
Ann.  816. 

Mo. — Standlford  v.  Gentry,  32  Mo. 
477. 

Nebr. — Hinckley  v.  Jewett,  86 
Nebr.  464,  126  NW  1086. 

N.  Y.— Yale  v.  Curtisa.  161  N.  Y. 
B98,  46  NB  1126  [rev  71  Hun  436, 
24  NYS  9811:  Homan  v.  Earle.  63  N. 
Y.  267  [aff  13  AbbPrNS  4021:  Horner 
V.  Webendorfer,  141  App.  Dlv.  759, 
126  NYS  476. 

Eng. — Harvey  v.  Johnston,  6  C.  B. 
8»S,  60  ECL  295,  186  Reorlnt  126R. 

[a]  MmxQgk  murt  appear  to  show 
tbM  y**  oi  thm  tit  HI  n  BMk, 

and  to  fix  the  fact  that  the  parties 
were  to  marry  as  clearly  as  If  the 


agreement  had  been  put  in  formal 
words  of  offer  ana  acceptance. 
Hinckley  v.  Jewett,  86  Nebr.  464.  126 
NW  1086:  Yale  v.  Curtiss.  151  N,  Y. 
69S,  46  NE  1126  [rev  71  Hun  480,  24 
NYS  981]. 

[b]  Xasderlng  servloes  In  ezpeet- 
atlon  of  nutrrlagv,  hat  wlthont  a 
promise,  is  not  sufncient.  Robinson 
V.  Shistel.  23  U.  C.  C.  P.  114. 

40.  Morgan  v.  Yarborough,  6  l*a, 
Ann.  316:  Yale  v.  Curtiss,  161  N.  Y. 
698,  46  NE  1125  [rev  71  Hun  436, 
24  NYS  9811:  Smyth  v.  Greacen,  100 
App.  Dlv.  276,  91  NYS  450. 

[a]  Offer  and  aoceptence  oonstitnte 
oontraot, — Where  there  are  no  legal 
disabilities  existing,  an  offer  of  mar- 
riage by  one  person  to  another,  and 
an  acceptance  of  such  offer,  consti- 
tute a  marriage  contract.  Walters  v. 
Stockberger,  20  Ind.  A,  277,  60  NE 
768;  Broyhlll  v.  Norton,  175  Mo.  190, 
74  SW  1024. 

46.  Ky. — Grubbs  v.  Pence,  78  SW 
785,  24  KyL  2183;  Burnham  v.  Corn- 
well,  16  B.  Mon.  284.  63  AmD  529. 

Me. — Lawrence  v.  Cooke,  56  Me. 
187,  96  AmD  443. 

Mlnri. — Tamke  v,  Vanganas,  72 
Minn.  236,  76  NW  217. 

N.  Y.— Vale  v.  Curtlas,  161  N.  T. 
698,  46  NE  1125. 

Eng. — Cole  v,  Cottlngham,  8  C.  A 
P.  75,  34  ECL  618;  Honyman  v.  Camp- 
bell. 2  Dow  &  01.  266,  6  Reprint  727. 

47.  Prescott  v.  Ouyler,  82  lU. 
312. 

48.  111.— Blackburn  v.  Mann.  85 
III.  222 

ind. — Adams  v.  Byerly,  123  Ind. 
368,  24  NE  180;  Walters  v.  Stock- 
t>erger,  20  Ind.  A.  277,  50  NE  763. 

Iowa. — McKee  v.  Mouser,  181  Iowa 
203,  108  NW  228;  Rime  v.  Rater, 
108  Iowa  61,  78  NW  836. 

Mich.— Vander pool  v.  Richardson, 
52  Mich.  338,  71  NW  936. 

Mo.— Cole  V.  HolHday,  4  Mo.  A. 
94. 

N.  Y. — Homan  v.  Earle,  58  N.  Y. 
267;  Button  v.  McCauley,  1  Abb.  Dec. 
282. 

Pa. — wagenseller  v.  Simmers,  97 
Pa.  446.  -  ■ 

"A  formal  offer  and  acceptance  is 
not  necessary,  but  there  must  be  an 
offer  and  an  acceptance  'sufficiently 
disclosed  or  expressed  to  fix  the  fact 
that  they  [the  parties]  were  to 
marry,  as  clearly  as  If  put  In  formal 
words.' "  Yale  v.  Curtiss.  161  N.  Y. 
698.  606.  45  NE  1126. 

40.  Ind. — Graham  v.  Martin,  64 
Ind.  567;  Gates  v.  McKlnney,  48  Ind. 
662.  17  AmR  768;  Walters  v.  Stofk- 
bersrer,  20  Iiid.  A.  277,  60  ME  762. 

Masn. — Rusfell  v.  Cowles,  16  Gray 
682.  77  AmD  891. 

Mo. — Green  v.  Spencer,  8  Mo.  818, 
26  AmD  672. 

Oh.— Wetmore  v.  Mell,  1  Oh.  St. 
26.  69  AmD  607. 

Pa. — Morltz  v.  Melhorn,  13  Pa.  331. 

so.  111. — Walmsley  v.  Robinson,  63 
111.  41,  14  AmR  111. 

Iowa. — McKee  v.  Mouser,  131  Iowa 
902,  108  NW  228;  Royal  V.  Smith,  40 
Iowa  616. 


Mo. — Erwin  v.  Jones,  192  Mo.  A. 
326,  180  SW  428. 

N.  Y.— Yale  v.  Curtiss.  161  N.  Y. 
598,  46  NE  1126;  Wilcox  v.  Green,  23 
Barb.  639. 

Pa. — Leckey  v.  Bloser,  24  Pa. 
401. 

"If  the  defendant  promised  to 
marry  the  plaintiff,  her  relations 
with  htm  thereafter  were  such  that 
it  might  be  reasonably  inferred 
that  she  accepted  his  promise,  and 
such  an  acceptance  would  necessa- 
rily imply  a  promise  on  her  part." 
Erwin  V.  Jones,  192  Mo.  A.  326.  832, 
180  SW  428. 

[aj  Applioatton  of  m*.r— Where 
defendant  s  promise  is  established. 
It  may  be  proved  that  plaintiff  de- 
meaned herself  in  such  a  manner  as 
to  show  her  concurrence  in  and  ap- 
proval of  his  promise  and  thus  show 
a  promise  on  her  part,  and  this 
-whether  defendant  Is  present  or  not 
at  the  time  of  such  conduct.  Thurs- 
ton V.  Cavenor,  8  Iowa  155. 

[b]  Ugning  offer. — Where  a  man 
promises  to  marry  a  woman  by 
written  contract,  and  both  sign  and 
accept  the  contract,  the  obligation 
to  keep  It  is  binding  on  the  woman, 
although  she  does  not  in -words  agree 
to  marry  the  man.  Sponable  v. 
Owens,  92  Mo.  A.  174. 

61,    Prescott  v.  Guyler,  32  III.  3l2. 

[a]  The  oo&sent  of  the  woman^ 
parents,  in  her  presence,  without  ob- 
jection on  her  part.  Implies  her  con- 
sent, Daniel  v.  Bowles,  2  C.  &  P. 
553.  12  ECL  728. 

U.  Tineall  v.  Veneas,  4  F.  &  F. 
844. 

B3.  Vlneall  v.  Veness,  4  F.  &  F. 
344. 

54.  Saxon  v.  Wood,  4  Ind.  A.  242. 
30  NE  797  (holding  that  the  validity 
of  a  man's  promise  to  marry  a  wo- 
man is  dependent  on  the  considera- 
tion existing  for  such  promise). 

Ploadlng  want  of  oonstOantloii  In 
defense  see  infra  g  58. 

58.  Ind. — Moore  v.  Harrison,  26 
Ind.  A.  408,  59  NE  1077;  Wallers  v. 
Stockberger,  20  Ind.  A.  277,  SO  NE 
763. 

Ky.— Burks  v.  Sbaln.  2  Bibb  S41.  6 

AmD  616. 

Mass. — Wightman  v,  Coatea,  IS 
Mass.  1,  8  AmD  77. 

Mo. — Powell  v.  Moeller,  107  Mo. 
471.  18  SW  884. 

N.  Y. — Hotchkins  v,  Hodge,  38 
Barb.  117;  Steinfeld  v.  I*evy.  16  Abb 
PrNS  26. 

Eng. — Harvey  v.  Johnston,  S  C  B. 
296,  60  ECL  296,  186  Reprint  1266: 
Holder  v.  Dlckeson,  Freem.  96.  29 
Reprint  70;  Rutter  v.  Hebden,  1  Lev, 
147,  83  Reprint  841;  Harrison  v. 
Cage,  6  Mod.  411,  Si  Reprint  786: 
Cock  V.  Richards,  10  Ves.  Jr.  429,  32 
Reprint  911. 

Can. — Mathleu  v.  Laflamme,  4  Rev 
Leg  371. 

Que. — Orange  V.  Benolnc.   18  LC 

Jur  290. 

[a]    A  proalM  if  am  fafut  to 

marry  is  a  good  consideration  for  a 
corresponding  Droniise.    Wlllarid  v. 
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ather  consideration,''  in  which  case  the  contract 
is  invalid  if  the  sole  consideration  is  immoral  or 
mainst'  pablie  policy,"^  altiiongh  if,  in  addition  to 
such  a  consideration,  there  was  some  other  con- 
sideration free  from  the  taint  of  illegality  or  im- 
morality, the  latter  will  be  soffieient  to  uphold  the 
promise. 

Senal  intercourse.  A  promise  to  marry  in  con- 
sideration of  sexual  intereoorse  is  invalid  because 
based  on  an  immoral  consideration but  the  mere 
fact  that  there  has  been  unlawful  sexual  intercourse 
between  the  parties  either  before^  or  after*^  the 
promise  do^  not  invalidate  a  promise  not  made  in 
consideration  of  sueh  intercourse.  Thus,  although 
there  is  a  promise  of  sexual  intereonrse  between 

7  Cow.   (N.  T.)  22,  17  AmD 


the  parties,  a  mutual  promise  to  marry,  entirely 
separate  and  distinct  therefrom,  will  be  upheld, 
and  where  a  promise  in  consideration  of  sexual 
intercourse  is  followed  by  others  not  based  on  sueh 
unlawful  immoral  consideration,  the  latter  are  saffi- 
cient  to  make  a  valid  contract  and  to  sustain  a  re- 
eorery  for  a  breach.""  So  also,  where  defendant 
promised  the  woman  that  in  any  event  he  would 
marry  her,  and  that  he  would  marry  her  at  once 
if  she  became  pregnant  as  a  result  of  unlawful 
sexual  intercourse  between  them,  the  promise  to 
marry  was  upheld." 

13 j  4.  Necessity  for  Writing.  A  promise  to 
marry  is  not  a  contract  or  agrsement  made  in  con- 
sideration of  marriage  within  the  meaning  of  the 


stone, 

m. 

[b]  BffMt  of  pMTiow  teokut 
proalfls. — The  consideration  Is  not 
affected  by  the  fact  tbar  a  previous 
promiBe  had  been  made  and  broken. 
Pyle  V.  Plercy,  122  Cal.  883,  66  P  141. 

se.  Harvey  v.  Johnston.  6  C.  B. 
»5.  60  ECL.  296.  136  Reprint  1266. 

[a]  SvfioleBt  ooiuldsraUons.^ — <1) 
A  promise  to  marry  Is  supported  by 
a  promise  to  go  to  a  certain  place  for 
the  purpose  of  marrying  (Harvey  v. 
Jotinston,  6  C.  B.  296,  60  ECL  295, 
116  Reprint  1266),  (2)  or  by  a  prom- 
iM  to  remain  unmarried  (Wild  v. 
Harris,  7  C.  B.  999,  62  KCL  999; 
Hillward  v.  Llttlewood,  6  Exch.  ?7e, 
1  EngL&Bq  408,  166  Reprint  839); 
(I)  and  a  bond  conditioned  for  dam- 
ages in  case  of  a  failure  to  marry, 
given  by  one.  Is  a  good  considera- 
tion for  an  agreement  that  In  the 
event  of  his  or  her  failure  to  marry 
after  a  certain  time  the  other*  shall 
have  all  his  or  her  property  (Cock  v, 
Richards,  10  Ves.  Jr.  429.  82  Reprint 
911). 

B7.   See  Infra  note  69. 

68.  111.— Judy  V.  Sterrett.  62  111. 
A.  265  laff  153  111.  94.  88  2«B  tS8]. 

Ind.— Kurta  v.  Fnmk,  76  Ind.  S94, 
40  AmR  275. 

Mich.— Jaskolskl  v.  Morawskl,  178 
Mich.  325,  144  NW  865. 

Mo.— Powell  V.  Moeller,  107  Mo. 
m.  18  SW  884. 

N.  T.— Button  V.  HIbbard,  82  Hun 
t89,  81  NYS  483. 

W.  Va. — Connolly  v.  Bollinger,  67 
W.  Va.  30,  67  as  71,  20  AnnCas  ISEo. 

Ual  Th»  TulM  that  a  eostxaot  Is 
1  U  part  of  tlis  oonsldaration  Is 
illegal,  or  against  sound  morals  or 
pnbilc  policy,  ts  not  applicable  to 
asreements  to  marry.  Thus  where 
an  executrix,  as  part  consideration 
of  u  promise  of  marriage,  agreed  lo 
oompromlae  a  suit  which  she  had 
instituted  In  her  fiduciary  character, 
the  contract  waa  held  valid.  Don- 


alien  V.  Lennox,  6  I>ana  (Ky.)  8&. 

M.  Ark.— Davie  v.  Padgett, 
Ark.  644,  176  SW  383. 


Cal. — ^olgneres  v.  BoUlon,  64  Cal. 
146:  Hanks  v.  Naglee,  64  Cal.  61,  86 
AmR  67. 

liL— Judy  V.  Sterrett.  62  111.  A. 
IBS  faff  168  111.  94.  88  NB  6331. 

Ind. — Eve  V.  Rogers,  12  Ind.  A. 
m,  40  NB  26:  Saxon  v.  Wood.  4  Ind. 
A.  242,  30  NB  7»7. 

Kan. — Sramek  v.  Sklenar,  73  Kan, 
4S0,  85  P  566. 

Ky. — E^dmonda  v.  Hughes,  116  Ky. 
S61,  74  SW  283,  24  KyL  2467. 

N.  T.— Button  V.  Hfbbard,  82  Hun 
W,  31  NTS  483:  Stelnfeld  v.  Levy, 
16  AbbPrNS  26 ;  McDonald  v. 
HcCann,  4  CltyHallRec  63;  Lewis  v. 
GoetschluB,  20  NTWklyDlg  140. 

Pa.— Baldy  v.  Stratton,  11  Pa.  816. 

Plitltpplne. — Bartarra  v.  Marcos,'  7 
Philippine  156. 

Tenn. — Spellings  v.  Parks,  104 
Tenn.  361,  68  SW  126;  Ooodoll  V. 
Thurman,  1  Head  209. 

Va.— Burke  v.  Shaver,  92  Va.  346, 
23  SB  749. 

W.  Va.— Connolly  v.  Bollinger,  67 
W.  Va.  30,  67  SE  71.  20  AnnCas  1360. 

Eng. — Beaumont  v.  Reeve,  8  Q.  B. 
m.  55  ECL  483.  116  Reprint  958. 

ta]   »saeoB  «f  nto.~"The  cases 


cited  by  appellant  uphold  the  doc- 
trine that  where  the  promise  to 
marry  was  bartered  for  the  act  of 
yielding  to  illicit  sexual  Intercourse, 
such  contracts  will  not  Ise  enforced 
by  the  courts — ,  this  of  course,  on  the 

around  of  public  policy.  State  v. 
toward,  264  Mo.  386,  176  SW  58; 
State  V.  Thomas,  231  Mo.  41,  132  SW 
225;  State  v.  Reeves,  97  Mo.  66S,  10 
SW  841,  10  AmSR  849."  Brwin  v. 
Jones,  192  Mo.  A.  326,  833,  180  SW 
428. 

[b]  &wtraotloiui  to  Jnry, — "Error 
Is  assigned  In  the  refusal  of  the 
court  to  give  the  following  Instruw- 
tlon  requested  by  defendant:  'The 
jury  are  instructed  that  if  you  find 
from  the  evidence  that  the  defend- 
ant promised  to  marry  the  plaintlfT 
solely  on  consideration  that  she 
should  permit  him  to  have  sexual 
Intercourse  with  her  (solely  on  the 
consideration  that  she  would  permit 
him  to  have  intercourse  with  her), 
and  as  a  result  of  such  Intercourse 
she  became  pregnant,  is  illegal  and 
cannot  be  enforced  In  law;  and  In 
this  case  If  you  find  from  the  evi- 
dence that  the  defendant  did  promise 
to  marry  the  plaintiff  upon  the  con- 
sideration that  she  allow  him  to 
have  sexual  Intercourse  with  her, 
and  that  there  was  no  other  consid- 
eration for  such  oromlse,  then  your 
verdict  will  be  for  the  defendant.' 
The  Instruction  Just  quoted  an- 
nounced the  correct  principle  of  law, 
and  should  have  been  given  to  the 
jury,  if  there  was  evidence  which 
justified  it,  for  'an  immoral  consid- 
eration win  not  support  a  promise 
of  marriage,  and  consequently.  If  a 
promise  to  marry  Is  on  consideration 
that  the  promisee  shall  before  mar- 
riage have  sexual  connection  with 
the  promisor,  it  is  void.'  "  Davie  v. 
Padgett,  117  Ark.  644.  176.  SW  833, 
334. 

{c]  avUeiiM  not  xalsiar  lama  of 
aexoal  interoowraa  as  oonaUeration 
tor  promlss. — "The  facts  of  this  case 
did  not,  however,  call  for  the  aub- 
mission  to  the  jury  of  that  issue,  for 
there. is  no  testimony  which  would 
have  justified  the  jury  in  reaching 
the  conclusion  that  the  alleged  prom- 
ise of  marriage  was  made  by  .defend- 
ant   in   consideration    of  plaintiff 

frranting  him  the  privilege  of  sexual 
ntercourse  with  her.  .  .  .  Now, 
there  was  no  issue  In  the  case  as  to 
a  promise  of  marriage  based  upon 
the  conslders^lon  of  naving  sexual 
intfercourae.  It  Is  true  that  plaintiff 
aays  that  the  defendant  promised  to 
marry  her  in  advance  of  the  day 
already  set  if  she  should  become 
pregnant  before  that  time,  hut  that 
did  not  vitiate  the  original  promise 
of  marriage.  The  fact  of  seduction, 
even  though  it  was  accomplished  by 
a  promise  to  hasten  the  marriage, 
only  afforded  aggravating  circum- 
stances to  be  considered  by  the  jury 
in  assessing  the  damages  resulting 
from  the  breach  of  the  original 
promise.  According  to  the  plaintifF's 
testimony,  there  was  an  uncondi- 
tional promise  of  marriage,  and,  on 
the  other  hand,  the  defendant  testi- 
fied that  there  was  no  promisa  at 
all;  therefore  there  waa  no  Issue  as 
to  there  being  a  condltioaal  promise 


or  one  based  upon  the  conaideration 
of  sexual  intercourse,"  Davie  v. 
Padgett,  117  Ark.  644,  176  SW  883, 

335. 

60.  Hotchkina  v.  Hodge,  88  Barb. 

(N.  T.)  117. 

"We  have  not  been  cited  any  oaa^ 
and  do  not  know  of  any  holding  that 
parties  who  have  entered  Into  a  con- 
tract to  marry,  void  because  of  an 
illegal  consideration,  are  on  that  ac- 
count forever  barred  from  makinc 
a  further  agreement  to  marry  whli^ 
Is  supported  by  a  lawful  considera- 
tion. In  fact,  a  man  who  has  pre- 
vailed upon  a  woman  to  yield  her 
body  to  him  resulting  in  pregnancy 
Is  under  a  moral  oblT^tion  to  then 
marry  her."  Brwin  v,  Jones,  192  Mo. 
A.  326.  334.  180  SW  428. 

[a]  Meaaon  for  rttla.--"A  wrons 
done  to  the  female,  auch  aa  aexuoj 
Intercourse  with  her,  by  her  alleged 
suitor,  cannot  make  a  promise  to 
marry,  founded  thereon  or  arising 
therefrom,  invalid  and  Inoperative. 
The  motive  for  the  promise  is  a 
laudable  one,  being  founded  on  a 
willingneas  to  repair  an  acknowl- 
edged  wrong.  It  la  not,  In  a  juat  and 
legal  senA,  the  conaideration  for  the 
promise;  for  the  proposition  assumes 
that  the  wrong  was  already  done  be- 
fore the  promise  was  made,  and  not 
in  anticipation  of,  or  with  a  view  to 
it."  Hotchkins  v.  Hodge.  38  Barb. 
(N.  T.)  117,  122. 

61.  Ark. — Davie   v.    Padgett  117 
Ark.  544,  176  SW  388. 

Colo.— Fleetford    v.    Barnett,  11 
Colo.  A.  77.  62  P  SS8. 

Hawaii. — Brown  v.  Bannister,  li 
Hawaii  34. 

Mo.~Broyhill  v.  Norton,  175  Mo. 
190,  74  SW  1024;  Powell  v.  Moeller, 
107  Mo.  471.  18  SW  884;  Brwin  v. 
Jones,  192  Mo.  A.  326,  180  SW  428. 

Or.— Kelley    v.    HIghfleld,    15  Or. 
277,  14  P  744. 

Tenn. — Spellings    v.    Parka,  104 
Tenn.  361,  58  SW  126. 

Ja]  ZUiurtvatloik— Where  plain- 
tiff became  engaged  to  marry  de- 
fendant, and  her  seduction  did  not 
take  place  until  afterward,  and  she 
testified  that  she  consented  to  tne 
seduction  on  the  promise  of  defend- 
ant that,  if  anything  happened  to 
her  prejudice,  he  would  marry  her 
at  once,  the  marriage  contract  was 
not  void  as  made  In  consideration 
of  illicit  intercourse,  since  the  illicit 
Intercourse  was  not  the  consider- 
ation for  his  previous  promise  to 
marry  plaintiff,  but  such  previous 
contract  was  made  the  basis  for  ob- 
taining the  intercourse.  Davie  v. 
Padgett,  117  Ark.  644,  176  SW  383; 
Spellings  V.  Parks,  104  Tenn.  351,  68 
SW  126. 

[b]  Sednotlon  under  a  promise  of 
marriage  is  a  tort,  distinct  from 
breach  of  promise  to  marry,  and  is 
the  subject  of  a  separate  article. 
See  Seduction  [36  Cyc  12891, 

63.  Stelnfeld  V.  Levy,  18  AbbPr 
NS  (N.  Y.)  26. 

63.  Judy  v.  Sterrett.  153  111.  94, 
38  NE  633;  Erwln  v.  Jones,  192  Mo, 
A.  326,  180  SW  428:  Morton  v.  Fenn. 
3  Dougl.  211,  26  ECL  145,  99  Re- 
print 618. 

6*.  Kurtz  v.  Frank,  76  Ind.  694.  40 
AmR  276.  ^ W IC 
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BREACH  OF  MABBIACfE  PROMISE 


[§§  13-16 


statute  of  frauds,^  and  hence  it  is  not  n^oessaiy 
that  the  contract  should  be  in  writing,"  unless  it 
is  not  to  be  performed  within  a  year  from  the  time 
at  which  it  was  made,  in  which  ease  a  writing  is 
considered  necrasary  in  some  jurisdictions/^  al- 
though in  others  a  contrary  view  prevails."^  Where 
the  terms  of  the  contract  are  such  that  it  may  or 
may  not  be  performed  within  a  year,  a  writing  is, 
under  either  view  of  the  statute,  unnecessary."" 

Where  the  promise  to  marry  is  only  part  of  an 
entile  contract  which  includes  promises  in  relation 
to  property  and  settlements,  the  contract  is  indi- 
visible, and  no  action  can  be  brought  on  any  part 
of  it  unless  it  is  in  writing/'* 

[i  14]    5.  Time  of  Mamig.    It  is  no  objection 


to  the  validity  of  a  contract  to  marry  that  it  was 
entered  into  on  Sunday.'^ 

[$  15]  6.  Effect  of  Dnresa.  A  promise  to  marry 
extorted  through  the  use  of  duress  is  not  binding 
on  the  party  on  whom  such  duress  was  used,'^  but 
a  promise  freely  made  is  not  nollified  by  another 
made  under  duress/^ 

16]  7.  Effect  of  Fraud  or  OonoMlmest 
Fraud  in  inducing  a  promise  of  marriage,  or  fraudu- 
lent conceahn^t  of  facts  which  if  known  would 
prevent  the  making  of  such  a  promise,  will  invali- 
date the  promise  to  the  extent  of  relieving  the 
party  on  whom  such  fraud  or  concealment  was  prac- 
ticed from  any  liabilit?  thereon;'*  but  the  party 
who  practiced  the  fraud  and  dee^tion  eannot  take 


SB.  Conn. — Clark  v.  Pmtdleton,  20 
Conn.  496. 

111.— Blackburn  v.  Mann,  85  III. 
222 

Ind. — Caylor  v.  Roe.  99  Ind.  1; 
Short  V.  StottB,  68  Ind.  29:  HouflOiton 
V.  Haushton,  H  Ind.  506,  77  AmD  69. 

Ky.- — Withers  v,  Richardson,  B  T. 
B.  Mon.  94,  17  AmD  44. 

La. — Morgan  v.  Y arbor ou^h,  6  La. 
Ann.  316. 

Md. — Lewla  V.  Tapman,  90  Md. 
294,  45  A  459,  47  LRA  385;  Ogden  v. 
OKden,  1  Bland  284. 

Mass. — Chase  v.  Fits,  132  Mass. 
359. 

Mo. — Wilbur  V.  Johnson,  68  Mo. 

600. 

N.  H.— Derby  v.  Phelps.  2  N.  H. 
616. 

Pa. — George  v.  Bartoner,  7  Watts 
630. 

Eng. — Harrison  v.  Cage,  1  Ld. 
Raym.  386,  91  Reprint  1156  [overr 
PhUpot  V.  Wallet,  Preem.  641,  89 
Reprint  40S,  3  Lev.  65.  83  Reprint 
579,  .Skin.  24,  90  Reprint  131;  Mouni- 
acue  V.   Maxwell,  8tr.   3t86,  81  Ra- 

grlnt  494;  Cork  v.  Baker,  8tr.  84,  93 
:eprlnt  367. 

See  generally  Frauds.  Statute  of 
[20  Cyc  148]. 

[a]  llanteir*  oontraota  flimHiii- 
nuked'— "We  also  concur  with  the 
district  Judffe  in  the  opinion  that  It 
Is  not  necessary,  for  the  validity  of 
aueh  a  promise,  that  It  should  be  in 
writing.  The  code  prescribes  that 
every  matrimonial  agreement  must 
be  made  by  an  a«t  before  a  notary 
and  two  witnesses,  and  that  the 
practice  of  marriage  agreement  un- 
der private  signature  la  abrogated. 
Art.  2808.  We  consider  this  as  txp- 
plylng  not  to  -promises  of  marriage, 
but  to  what  Is  called,  in  common  par- 
lance, a  marriage  contract;  a  con- 
tract by  which  the  future  husband 
and  wife  regulate  their  conjugal  as- 
sociation In  relation  to  property. 
This  is  obvious  from  the  flrst  article 
of  Che  chapter  In  which  the  provision 
Just  cited  is  found.  The  promise 
of  marriage  Is  left,  we  conceive,  as  to 
the  matter  of  form  and  proof,  upon 
the  footing  of  an  ordinary  agreement. 
Such  was  the  case  In  the  Roman  law. 
Surflclt  modus  consensu  ad  conatltu- 
enda  aponsatla.  Hinc  in  sponsallbus 
nihil  Interest  atnim  testatlo  Inter- 
ponatur,  an  allquls  sine  scrlptura 
spondeat.  Pothfer,  Pandects,  lib. 
xxlli,  tit.  1,  de  Sponsallbus.  Mack- 
elday.  Droit  Romain,  302.  In  France, 
says  Merlin,  promises  of  marriage 
differ  from  marriage  in  this:  that 
they  may  be  made  In  the  form  com- 
mon to  all  synallagmatic  contracts; 
while  the  marriage  can  only  be  con- 
tracted in  the  presence  of  the  proper 
public  officers.  Verbo  Flancallles. 
(  vli.  It  seems  that  in  some  part  of 
Prance  there  was  formerly  a  stat- 
ute requiring  such  promises  to  be  in 
writing.  We  know  of  no  provision 
of  our  law  controlling  the  forms  of 
such  an  agreement.  Morgan  v. 
Yarborough,  6  La.  Ann.  316,  322. 

66.  Morgan  v.  Yarborough,  6  La. 
Ann.  316;  Hinckley  v.  Jewett,  86 
Nebr.  464,  125  NW  1086;  Corduan  v. 
McCIoud,  87  N.  J.  L.  148,  146,  98  A 


724.  726.  LRA191SD  1180  and  note 
^cit  Cyc].  See  also  cases  supra  note 

[a]    A  reqnlreuent  of  the  Bobuub 

oathoUo  oaaon  law  that  a  marriage 
contract  must.  In  order  to  be  valid, 
be  In  writing  and  signed  by  the  par- 
ties and  two  witnesses,  cannot  be  in- 
voked to  escape  liability  for  breach 
of  a  promise  to  marry.  Beauohamp 
V.  St.  John,  12  Que.  Pr.  140. 

67.  Ullman  v.  Meyer,  10  Fed.  241; 
Paris  V.  Strong.  51  Ind.  339;  Mac- 
KlTsa  V.  Wolfersberger,  69  Kan.  105, 
52  P  69;  Nichols  v.  Weaver,  7  Kan. 
373;  Derby  v.  Phelps.  2  N.  H.  S16. 

ia]  Statement  enumntlng  to  new 
ependent  promise.— Where.  In  an 
action  for  breach  of  contract  to 
marry,  it  appeared  that  In  February, 
1901.  the  parties  had  agreed  to  mar^ 
In  March.  1902.  and  In  June  plaintiff 
asked  defendant  if  he  Intended  to 
marry  her  as  promised,  to  which  de- 
fendant replied.  "  I  Intend  to  marry 
you  as  I  promised.  In  March  we  will 
go  on  the  farm  and  live  right,"  It 
was  held  that  the  Jury  was  warranted 
in  finding  that  the  latter  part  of 
defendant's  statement  constituted  a 
present,  new,  and  Independent  prom- 
ise, and  not  a  mere  declaration  of 
an  obligation  previously  Incurred. 
Parrlsh  v.  Parrish,  67  Kan.  323,  72  P 
844. 

68.  111. — Blackburn  v.  Mann,  88  111. 
222. 

Me. — Lawrence  v.  Cooke,  68  He. 
187.  96  AmD  443. 

Md. — Lewis  V.  Tapman,  90  Md.  294, 
45  A  469.  47  LRA  385. 

N.  Y. — Brick  v.  Gannar,  36  Hun 
62  [appr  Nearing  v.  Van  Fleet,  151 
N.  T.  ^3  mem,  46  NB  1133  mem}. 

Tex. — Clark  v.  Reese,  86  Tex.  Civ. 
A.  619,  64  8W  783. 

[a]  Thm  WOm  of  tlM  atatttte,  I  2. 
3  Rev.  St.  (7th  ed)  2327.  Shows  Uiat 
mutual  promises  to  marry  &re  not 
among  the  contracts  Intended  to  be 
included,  and  that  the  statute  la  con- 
fined to  "goods,  chattels,  and  things, 
in  action.'*^  Brick  v.  Gannar,  86  Hun 
(N.  Y.)  62. 

69.  Conn. — Clark  v.  Pendleton,  20 
Conn.  496. 

Ind. — Wiggins  V.  Kelser,  6  Ind. 
262. 

Iowa. — McConahey  v.  Griffey,  82 
Iowa  664.  48  NW  983. 

Me. — Lawrence  v.  Cooke,  66  Me. 
187.  96  AmD  443. 

Md.— Lewis  v.  Tapman,  90  Md. 
294.  46  A  469.  47  LRA  386. 

Oh. — Hellenthal  v.  Bleuhm,  IS 
OhS&CP  El 3. 

Tex. — Clark  v.  Reese,  26  Tex.  Civ. 
A.  619.  64  SW  783. 

[a]  ZUnstratloiM.— (1)  Where  the 
time  for  the  execution  of  the  con- 
tract was  to  depend  on  defendant's 
return  from  a  contemplated  voyage, 
which,  although  expected  to  continue 
for  eighteen  months,  was  still  alto- 
gether contingent  and  might  not  con- 
tinue so  long,  the  contract  was  held 
not  to  be  within  the  statute.  Clark 
V.  Pendleton.  20  Conn.  496.  (2) 
Where  no  time  was  specified  within 
which  the  contract  was  to  be  per- 
formed, nor  yet  anything  said  or 
done  from  which  It  could  he  Inferred 


that  It  was  not  to  be  performed 
within  a  year,  the  contract  was  ad- 
judged not  void,  as  being  within  the 
statute  of  frauds.  McConahey  v. 
Griffey,  82  Iowa  664.  48  NW  983.  (3) 
Where  defendant  told  plaintiff  that 
he  was  not  able  to  marry  her  then, 
but  promised  her  he  would  do  so 
within  four  years.  It  not  appearing 
that  the  parties  understood  that  the 
promise  was  not  to  be  performed 
within  one  year,  and  there  being  a 

fossiblllty  that  it  might  be  per- 
ormed  within  such  time,  this  prom- 
ise was  held  not  to  fall  within  the 
statute.  Lawrence  v.  Cooke,  56  Me. 
187.  96  AmD  443. 

[b]  A  parol  ooatraet  of  manlage 
which  might  be  performed  at  any 
time  within  three  years,  and  conse- 
quently within  one  year,  was  not 
within  the  statute.  Paris  v.  Strong. 
51  Ind.  339. 

70.  Caylor  v.  Roe.  99  Ind.  1 :  Chase 
V.  Pltz,  132  Mass.  359;  Cushman  v, 
Burritt.  14  NYWklvDIg  59. 

71.  Com.  V.  Nesblt.  34  Pa.  398. 
TalUltT  of  eoatsaeta  maOa  am. 

dar  see  generally  Sunday  [37  Cyc 
667], 

72.  McCrum  v.  Hlldebrand,  86  Ind. 
204;  TUley  v.  Damon,  11  Cash. 
(Mass.)  247. 

[a]  For  example,  a  promise  made 
at  the  point  of  a  pistol  or  to  get  free 
from  actual  connnement  would  not 
be  enforceable.  McCrum  v.  Hllde- 
brand. 86  Ind,  204. 

73.  McCrum  v.  Hlldebrand,  86  Ind. 
204. 

74.  Ind.— Bell  V.  Eaton,  28  Ind. 
468,  92  AmD  329. 

Ky. — Edmonds  v.  Hughes,  115  Ky. 
661.-74  SW  283.  24  KyL  2467. 

Md. — Lewis  V.  Tapman,  90  Md.  294. 
45  A  459.  47  LRA  385. 

Mass. — Van  Houten  v.  Morse.  16S 
Mass.  414,  38  NE  706,  44  AmSR  373. 
26  LRA  430  [cIC  In  Smith  v.  Smith. 
171  Mass.  404.  GO  NE!  938,  68  AmSR 
440,  41  LRA  800]. 

Mich. — Goddard  v.  Westcott,  82 
Mich.  180.  46  NW  242;  Simmons  v. 
Simmons.  8  Mich.  818. 

N.  Y. — Gross  v.  Hoohstlm,  72  HIsc 
843.  346,  130  NTS  316. 

Wis.— Leavltt  v.  Cutler,  87  Wis.  46. 

Eng. — Foots  V.  Hayne.  1  C.  ft  P. 
64'5,  12  ECL  813;  Wharton  v.  Lewis, 
1  C.  &  P.  529,  12  ECL  305;  Leeds  v. 
Cook.  4  Esp.  266. 

[a]  WsrepxeaentatttmB  or  wumi 
■nn^reMloa  of  teeta^If  defendant 
was  Induced  to  make  the  promise,  or 
to  continue  the  connection,  either 
by  misrepresentations  or  by  willful 
suppression  of  the  real  state  of  the 
circumstances  of  the  family  and  the 
previous  life  of  plaintiff,  he  la  not 
bound.  Wharton  v.  liewls,  1  C.  ft  P. 
529.  12  ECL  305. 

Jb]  msoondnot  ISM  thmai  woalS 
Justify  a  dlvovoo  may  Justify  a  re- 
fusal to  perform  a  promise  to  marry, 
where  there  has  been  fraudulent  con- 
cealment. Gross  V.  Hocbstlm,  72 
Misc.  343.  130  NYS  316. 

[c1  A  parson  Is  anppoaed  to  have 
Inquired  and  learned  all  about  the 
fortune,  condition,  circumstances, 
and  life  of  another  before  promising 
to  marry  her.    Grlng  v.  Lerch,  113 
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advantage  thereof  to  avoid  the  binding  effect  of 
bis  or  her  own  promise.'* 

What  constitnteB  frandnlent  concealment  Mere 
Bileace  on  the  part  of  plaintiff,  in  the  absence  of 
any  inquiry  on  the  part  of  defendant,  is  not  such 
fraud  as  will  vitiate  the  contract;"  but  a  partial 
aod  fragmentary  disclosure,  accompanied  by  the 


willful  concealment  of  material  and  qualifying 
facts,  is  as  much  a  fraud  as  actual  misrepreBenta- 
tion  and  is  in  effect  a  misrepresentation/ 

[$  17]  8.  Conditional  Promiae.  A  promise  to 
marry  may  be  conditional,^^  to  be  performed  on 
the  happening  of  an  event  in  the  future,'**  in  which 
event  liability  on  the  promise  attaches  as  soon  as 


Pa.  244,  S  A  841,  66  AmR  S14. 

[d]  OoMMktmant  of  aiiea—  or 
fkydsel  dl—liOtty, — The  rla^t  of  a 

Slalnttir  to  recover  damaKee  for  a 
reach  of  promise  to  marry  Involves 
something  more  than  a  determination 
whether  such  a  contract  was  In  fact 
Tiiade.  It  must  further  appear  that 
plaintiff  was  at  the  tlma  capable  of 
making  such  a  contract  and  of  carry- 
ing It  out.  without  fraud  or  Injury  to 
defendant;  and  If  It  appears  from 
plaintiff's  testimony  that  she  knew 
she  was  diseased,  or  In  any  way 
physically  dlsqualllled  from  entering 
Into  the  marrfaee  state,  and  she  con- 
cealed such  facta  from  defendant, 
such  facts  amount  to  a  fraud  which 
will  prevent  plaintiff  from  recover- 
iik^  any,  except,  possibly,  nominal 
damages,  on  the  case  as  made  by 
herself,  and  without  reference  to  any 
defense.  Goddard  v.  Westcott,  82 
Mich.  180,  46  NW  242. 

[e]  TrandalMt  ulareprMsatatloiia 
by  olaJstm  taXbM  to  defendant, 
which  induced  defendant  to  enter 
Into  the  engagement  to  marry  may 
be  available  In  defense;  but  It  Is 
otherwise  as  to  representations  made 
by  the  father  to  a  third  person  who 
communicated  them  to  defendant 
Foote  V.  Hayne.  1  C.  ft  P.  64S.  12  BCIi 
IIJ. 

T6.  Prescott  v.  Ouyler,  88  111.  818; 
Tale  v.  Curtiss,  lEl  N.  T.  698,  46 
NE  1125. 

n.  Colbnm  V.  Uarble.  186  Mass. 
37S.  82  NB  88,  184  AmSR  661;  Van 
Houten  t.  Morse,  162  Mass.  4l4.  38 
KE  706.  44  AmSR  378.  26  L.RA  430; 
Potts  V.  Chapln,  183  Hass.  276;  Roper 
T.  Clay,  18  Mo.  888.  69  AmD  814: 
Beachey  v.  Brown,  E.  B.  ft  B.  798.  96 
EiCL  796.  120  Reprint  706. 

The  Jury  were  correctly  instructed 
that  It  was  not  the  duty  of  a  party, 
before  making  or  accepting  an  offer 
of  marriage,  to  communicate  all  the 
previous  circumstances  of  his  or  her 
life:  and  that  the  parties  would  be 
bound,  if  they  became  engaged  with- 
out malclng  any  Invest  Ipttlons,  and 
without  receiving  any  assurances  or 
representations  which  led  to  the  en- 
KHKement,  even  though  matters  were 
discovered  subsequently  which,  If 
known  at  the  time,  would  have  pre- 
vented the  engagement,  unless  they 
were  such  as  gave  a  rieht  to  the 
other  party  to  terminate  the  contract 
upon  their  discovery.  Whether  the 
only  matters  which  would  give  the 
defendant  such  a  right  were  those  re- 
lating to  the  chastity  of  the  plaln- 
tiff,  we  have  no  need  now  to  con- 
sider. No  question  was  made  by  him 
as  to  the  plalntilT's  chastity;  and  the 
fact.  If  it  was  a  fact,  that  the  plain- 
tiff had  some  negro  blood  In  her 
veins,  or  that  her  motives  were  mer- 
cenary, or  that  there  was  a  want 
of  affection  on  her  part,  or  that  there 
was  an  incompatibility  resulting 
from  disparity  of  age,  difference  In 
character  and  disposition,  and  other 
causefl.  which,  apart  from  fraud, 
were  the  things  relied  on  by  the  de- 
fendant, would  not  Justify  him  as 
matter  of  law  In  breaking  the  con- 
tract. Berry  v.  Bakeman,  44  Me.  J64; 
rvwlfdge  v.  Neat.  129  Mass.  146:  Rey- 
nolds v.  Reynolds,  8  Allen  (Mass.) 
W6;  Grlng  v.  Lerch,  112  Pa.  244,  3  A 
841.  56  AmR  314;  Young  v.  Murphy, 
3  Btng.  N.  Cas.  64,  32  ECL  35,  132 
Reprint  329;  Baker  v.  Cartwrlght.  10 
f".  B.  N,  S.  124,  100  ECI.  124.  142  Re- 
print 397;  Bench  v.  Merrick,  1  C.  &  K. 
463.  47  ECL  463;  Beachey  v.  Brown, 
E.  B.  ft  E.  796,  96  ECL  796.  120  Re- 
print 706:  Liewls  v.  Cook.  4  Esp.  266." 
Van  Houten  v.  Horse,  162  Mass.  414, 
415,  38  NK  70S,  44  AmSR  373,  26 
LRA  4  SO. 

[a]  A  mnuw  l>  bonnd  to  dleelo— 


her  prerlona  naoluurtltr. — Irving  v- 
Greenwood,  1  C.  &  P.  360,  12  ECL  209. 
See  also  infra  1-30. 

77.  Van  Houten  v.  Morse,  162 
Mass.  414.  38  NB  708,  44  AmSR  378, 
26  LRA  430;  Arkwrlght  v.  Newbold, 
17  Ch.  D.  301. 

ta]    mnatrationa  of  nla^"If  the 

Jlalntlff  undertook,  without  inquiry 
rem  the  defendant,  to  state  facts 
relating  to  any  oiroumstances  In  her 
history  or  life,  or  to  her  parentage 
or  family,  or  to  her  former  or  pres- 
ent position,  which  were  material, 
she  was  bound  not  only  to  state 
truly  the  facts  which  she  narrated, 
but  ahe  was  also  bound  not  to  sup- 
press or  conceal  any  facts  which 
were  necessary  to  a  correct  under- 
standing on  the  part  of  the  defend- 
ant of  the  facta  which  she  stated; 
and  if  she  wilfully  concealed  and 
suppressed  such  facts,  and  thereby 
lea  the  defendant  to  believe  that  the 
matters  to  which  such  statements 
related  were  different  from  what 
ther  actually  were,  A«  would  be 
guilty  of  a  fraudulent  concealment. 
AorUon  v.  Rldgway,  18  IIL  23.  At- 
wood  V.  Chapman,  68  Me.  88,  88 
AmR  S.  Prentiss  v.  Russ,  16  Me.  80. 
Bums  V.  Dockray,  166  Mass.  136,  80 
NE  661.  Short  v.  Currier.  163  Mass. 
182.  26  NE  444.  Potts  v.  Chapln.  188 
Mass.  876.  Kidney  v.  Stoddard,  7 
Mete.  (Mass.)  262.  Devoe  v.  Brandt, 
63  N.  Y,  462.  Brown  v.  Montgomery, 
20  N.  Y.  287,  76  AmS  404.  ClarV 
v.  Balrd.  9  N.  Y.  188.  Arkwrlght  v. 
Newbold,  IT  Ch.  D.  801.  Stevens  v. 
Adamson.  2  Stark.  422,  3  ECL  472. 
Hill  V.  Gray,  1  Stark.  434,  2  ECL  167. 
Add.  Torts,  <Wood's  ed.)  1206.  .  .  . 
We  think  that  the  divorce  which  her 
husband  obtained  from  the  plaintiff 
and  the  charges  contained  in  the 
crossbill  were  material  facts,  and 
that  If  the  plaintiff  knew  them  when 
she  told  the-  defendant  that  she  had 
obtained  a  divorce  from  her  husband 
for  his   cruelty,  and   wilfully  sup- 

fressed  them,  she  was  guilty  of  a 
raudulent  concealment  and  misrep- 
resentation. To  say  that  she  had 
obtained  a  divorce  from  her  husband 
for  his  cruelty,  and  omtt  all  reference 
to  his  divorce  and  the  grounds  on 
which  he  obtained  It,  was  to  state 
the  matter  In  such  a  way  as  to  con- 
vey a  different  Impression  from  that 
which  would  have  been  conveyed  If 
all  the  facts  had  been  stated,  and 
was  misleading.  Though  It  does  not 
appear  very  clearly  from  the  excep- 
tions whether  she  did  or  dfd  not 
know  of  the  divorce  which  her  hus- 
band had  obtained  from  her,  and  of 
the  charges  which  he  marie  in  his 
croasblll.  It  Is  fairly  to  be  inferred 
that  she  was  not  ignorant  either  of 
the  divorce  or  of  the  charges.  There 
was  testimony  tending  to  show  that, 
when  the  defendant  Informed  her  of 
them,  she  did  not  expres.s  ignorance 
of  them,  but  said  that  they  were  not 
true,  and  the  trial  seems  to  have  pro- 
ceeded on  the  assumption  that  she 
knew  of  them.  Moreover,  though 
possible,  it  is  hardly  probable  that 
she  was  unacquainted  with  the  fact 
that  he  had  obtained  a  divorce,  or 
with  the  grounds  on  which  he  got  it. 
So  with  regard  to  her  parentage  and 
family.  She  was  under  no  obligation 
to  tell  the  defendant  about  them  In 
the  absence  of  inquiry  by  him.  But 
If  she  voluntarily  undertook  to  make 
any  statements  concerning  them,  she 
was  bound  not  only  to  state  truly 
what  she  told,  but  also  not  to  sup- 
press or  conceal  facts  which  would 
materially  qualify  those  which  she 
ntated.  If.  for  Instance,  as  the  evi- 
dence tended  to  Rhow.  she  told  the 
defendant  that  her  father  and  mother 
were  both  of  the  best  white  families 


in  Charleston,  South  Carolina;  that 
her  father  was  a  distinguished  law- 
yer; that  her  mother  was  equally 
high  bred;  and  that  after  his  death 
her  mother  married  a  man  by  the 
name  of  Smith,  with  which  marriage 
her  mother's  folks  were  dissatisfied, 
and  that  on  that  account  the  family 
moved  to  California; — but  if  she  sup- 
pressed the  facts  that  Smith  was  a 
colored  barber  and  an  octoroon  and 
her  reputed  father,  and  that  her 
mother  had  negro  blood  In  her  veins, 
and  was  about  one  eighth  negro,  the 
impression  as  to  the  standing  of  her- 
self and  family,  and  the  credibility 
of  her  statement  respecting  her 
parentage,  would  or  might  be  quite 
different  from  that  which  would  be 
likely  to  be  the  case  If  she  had  told 
the  whole  truth.  These  facts.  If  they 
were  facts,  were  necessary  to  a  cor- 
rect understanding  of  the  real  state 
of  the  circumstances  of  her  family 
and  of  her  previous  history,  and  were 
or  might  be  .found  to  be  material; 
and  a  wilful  suppression  of  them  on 
her  part,  in  view  of  what  there  was 
evidence  that  she  told,  would  consti- 
tute, or  might  be  found  to  constitute, 
a  fraud  upon  the  defendant,  Whar- 
ton V.  Lewis,  1  C.  ft  P.  529,  12  ECL 
306."  Van  Houten  v.  Morse,  162 
Mass.  414,  417.  38  NB  706,  44  AmSR 
373,  86  LRA  430. 

n.  Caylor  v.  Roe,  99  Ind.  1;  Lewis 
V.  Tapman,  90  Md.  894,  46  A  469,  47 
LRA  886. 

[a]  TUa  role  has  iMta  "o 
as  to  hold  valid  (1)  a  promise  to 
marry  on  recovery  of  health  (Mc- 
Conahey  v.  Griffey.  82  Iowa  664,  48 
NW  983);  (2)  a  promise  to  marry 
on  the  deposit  by  plaintiff  with  de- 
fendant of  a  certain  sum  of  money 
(Flnkelsteln  v.  Barnett.  17  Misc.  664, 
40  NYS  694);  (3>  and  a  promise  to 
marry  a  woman  "am  soon  as  her  bus- 
iness was  settled"  (Cole  v.  Cotting- 
ham.  8  C.  A  P.  75,  34  ECL  618). 

[b]  naniage  to  he  In  aeeordaniia 
with  customs  of  partlonlar  religion. 
—Where  the  parties  expressly  agree 
that  their  marriage  shall  be  cele- 
brated under,  and  In  accordance  with, 
the  rules  and  customs  of  a  particular 
religion  and  church,  such  rules  and 
customs  become  a  iiart  of  the  con- 
tract. Stone  V.  Anpel,  12  III.  A.  582; 
Waneeck  v.  Kratky,  69  Nebr.  770,  96 
PfW  651.  66  LRA  798. 

[c]  l^ettei  amounting  to  eondi-  - 
tlonal  offer,. — ^Where  defendant  wrote 
to  plaintiff  a  letter  In  which  he  said, 
"If  I  were  well  would  you  marry  me 
little  girl?  Do  tell  me  all  now,"  this 
was  a  conditional  offer  of  marriage, 
and,  plaintiff  having  accepted  it, 
there  was  evidence  of  the  offer  under 
the  hand  of  defendant.  Hans^  V. 
Dixon,  96  L,  T.  Rep.  N.  S.  32. 

[d]  Conditlona  whioh  are  inuna- 
tertal.  Insignificant,  or  frivolous  (1) 
may  be  disregarded.  Thus,  where  the 
promise  was  to  marfy  when  certain 
carriages  wore  flnlsned  and  they 
were  not  completed,  the  court  held 
the  limitation  to  be  not  of  the  es- 
sence of  the  contract,  and  the  prom- 
isor bound.  Bennett  v.  Beam,  42 
Mich.  346.  4  NW  8.  36  AmR  442.  (2) 
A  promise  by  defendant  to  marry 
"just  as  soctn  as  his  mother  got 
well,"  or  "as  soon  as  his  mother  re- 
covered," has  been  held  to  be  hlnding 
on  defendant  as  an  unconditional 
promise.  Anderson  v.  Klrby.  125  Ga. 
62.  54  SE  197,  14  AmSR  185,  5  Ann 
Cas  103. 

79.  Lewis  V.  Tapman,  90  Md.  294, 
45  A  459,  47  LRA  386;  Brown  v. 
Odill.  104  Tenn.  250,  56  SW  840.  78 
AmSR  914,  52  LRA  660  and  note 
(event  certain  to  occur). 

[al  Promise  to  marrr  after  AmuOi 
of  MwUwr«— (1)  In  Ehi^amd,  aproiil- 
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avows  an  intention  to  marry  the  other,"  even  though 
the  time  agreed  on  for  the  marriage  has  not  yet 


arrived,*  notwithfltanding  the  fact  that  a  good  and 
sufficient  reason  for  a  postponement  of  the  mar- 


hls  conduct.  Coll  V.  Wallace,  24  N. 
J.  It.  291."  Corduan  v.  McCloud.  B7 
N.  J.  I..  143.  146.  B3  A  724,  L.KA191&D 
1190. 

[cl    DlaeontlnujuiM  of  attenttoiu. 

— Where  defendant  wrote  to  plaintiff 
tnCormlng  her  that  he  had  heard  re- 
port* derogatory  to  her  character, 
and  that  he  would  discontinue  his 
visits  until  he  had  inveatlffated  them, 
and  a  month  or  more  elapsed  be- 
tween the  receipt  of  this  letter  and 
the  Institution  of  suit  by  plaintiff, 
the  parties  meanwhile  neither  meet- 
ing nor  communicating  with  each 
other,  It  was  held  that  a  breach  of 
the  contract  was  established.  Jonee 
V.  Lehman,  128  Ind.  669,  24  NB  368. 

[d]  ConrespondeiiiM  ,  showing 
hrnoli. — "The  defendant  testified 
that  he  broke  off  the  engagement  in 
a  letter  written  to  plaintiff  In  June, 
1907,  which  was  received  shortly 
thereafter.  Whether  he  did  so  or  not 
was  obviously  the  controlling  fact 
In  controversy.  The  letter  itself  was 
not  produced,  and  its  actual  contents 
must  be  inferred  from  the  testimony 
of  the  parties  and  their  subsequent 
correspondence.  The  significant  evi- 
dence in  point  la  the  answer  of  plaln- 
Uff  on  the  l»th  of  July,  the  follow- 
ing month.  There  was  an  earlier 
adinowledgment.  but  In  what  terms 
does  not  appear.  The  latter  reply, 
on  the  date  mentioned.  Is  of  con- 
siderable length,  and  discloses  quite 
fully  the  state  of  mind  and  under- 
standing of  the  plaintiff  at  that  time. 
It  is  in  part  a  plea  for  the  continu- 
ance of  friendship  between  them  and 
further  Interchange  of  letters  on 
that  basis.  Among  other  things,  she 
says:  'How  fooli»x  It  will  be  to  de- 
prive ourselves  of  this  pleasure 
(meaning  the  pleasure  of  friendly 
correspondence)  just  because  we  can- 
not get  married.'  In  another  passage 
she  repeats  this  Idea,  saying:  'Uay- 
be  we  can  get  more  pleasure  out  of 
a  life  devoted  to  correspondence  than 
we  could  out  of  matrimony.'  Again, 
she  saysi  'What  I  am  Interested  in 
now  Is  your  friendship  which  I  am 
only  too  glad  to  accept  If  that  Is  all 
you  have  to  give  me — I  will  be  satis- 
fied with  small  favors.'  This  letter 
indicates  not  only  that  she  no  longer 
expected  the  defendant  to  marry  her. 
but  that  she  regarded  bis  letter  to 
her  as  Intended  to  terminate  their 
engagement.  The  fact  that  she 
urged  his  con&ent  to  further  corre- 
spondence as  friends  seems  other- 
wise not  easy  of  explanation.  In 
short,  it  Is  difficult  to  read  the  tetter 
in  question  without  believing  that 
what  the  defendant  had  written  to 
her  was  in  substance  and  effect  a 
refusal  to  keep  his  promise,  that  it 
was  so  understood  by  her,  and  that 
she  then  anticipated  for  the  future 
no  other  than  friendly  relations." 
Thrush  v.  Fullhart,  210  Fed.  1.  4,  126 
CCA  581. 

3.  Kurtz  v.  Frank,  76  Ind.  694,  40 
AmR  275;  Trammell  v.  Vau^utn,  168 
Mo.  214,  69  SW  79,  81  AmSR  S02,  61 
LRA  864. 

4.  Oa. — ^Anderson  v.  KIrbr.  125  Qa. 
62,  64  SE 197, 114  AraSR  186,  fi  AnnCas 
103. 

111. — Zatltn  V.  Davenport,  71  111.  A. 
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Ind, — Kurtz  v,  Frank,  76  Ind.  594, 
40  AmR  275:  Walters  v.  Stockberger, 
20  Ind.  A.  277.  50  NE  763, 

Iowa. — Halloway  v.  Grifllth,  32 
Iowa  409,  7  AmR  208, 

Kan. — Kennedy  v.  Rodgers,  2  Kan. 
A.  764.  44  P  47. 

Ky. — Bracken  v.  Dinning,  141  Ky. 
265.  132  SW  426:  Clark  v.  Phillips,  4 
KyL  826. 

Md. — L«wls  V.  Tapman,  90  Md.  294. 
45  A  469,  47  LRA  386. 

N.  T. — Burtis  v.  Thompson.  42  N. 
T.  246,  1  AmR  616. 

Wash. — Johnson  v.  Blomdahl,  156 
P  561. 

W.  Va. — Connolly  v.  Bollinger,  67 
W.  Va.  30,  67  SE  71,  20  AnnCas  1860. 


Eng. — ^Frost  v.  Knight,  L.  R.  7 
Exch.  Ill :  Donoghue  v.  Marshall, 
82  L.  T.  Rep.  N.  S.  810. 

[a]    Oases  rsrlswed. — "In  the 

Gngllsh  case  of  Frost  v.  Knight,  L. 
R.  5  Exch.  322  [rev  on  L.  R.  7  Exch. 
Ill],  the  action  was  for  breach  of 
promise  of  marriage.  The  t>romise 
of  defendant  proved  was  to  marry 
plaintiff  on  the  death  of  defendant's 
father.  While  the  father  was  still 
alive,  defendant  announced  his  In- 
tention of  not  fulfilling  his  promise 
on  the  death  of  his  father,  and  broke 
off    the    engagement,    upon  which 

filaintlff,  without  waiting  for  the 
ather's  death,  at  once  brought  suit. 
The  plaintiff  obtained  a  verdict,  and 
upon  a  rule  nisi  to  arrest  the  judg- 
ment, upon  the  ground  that  a  breach 
of  the  contract  could  only  arise  on 
the  father's  death,  till  which  event 
no  claim  for  performance  could  be 
made,  and  no  action  for  breach  of 
the  promise  could  be  maintained,  two 
of  the  Judges  of  the  Court  of  Ebc- 
chequer  concurred  in  making  the  rule 
absolute;  from  which  Judgment  the 
third  Judge  dissented.  But  upon  a 
review  oi-  this  decision  in  the  Ex- 
chequer Chamber,  the  judgment  was 
reversed,  all  four  of  the  Judges  pre- 
siding at  the  time  of  the  oeclslon 
concurring  in  the  Judgment  of  re- 
versal. Chief  Justice  Cockburn  de- 
livered an  elaborate  opinion.  In  which 
it  was  held  that  the  case  fell 
within  the  principle  of  Danube,  etc., 
R.  etc^  Co.  V.  Xenos,  13  C.  B.  N.  S. 
826,  106  EKL  826,  .143  Reprint  326; 
and  Hochater  v.  De  la  Tour,  2  & 
B.  678,  76  ECL  678,  118  Reprint  922. 
6  BRC  676.  In  the  opinion  he  said: 
"The  considerations  on  which  the  de- 
cision in  Hochster  v.  De  la  Tour,  su- 
pra, is  founded  are  that  the  an- 
nouncement of  the  contracting  party 
of  his  intention  not  to  fulfill  the 
contract  amounts  to  a  breach,  and 
that  it  Is  for  the  common  benefit  of 
both  parties  that  the  contract  should 
be  taken  to  be  broken  as  to  all  its 
incidents,  including  non-performance 
at  the  appointed  time;  as  by  an  ac- 
tion being  brought  at  once,  and  the 
damages  consequent  on  non-perform- 
ance being  assessed  at  the  earliest 
moment,  many  of  the  injurious  af- 
fects of  such  no n -performance  may 

Fosslbly  be  aji'erted  or  mitigated, 
t  Is  true,  as  pointed  out  by  the  Lord 
Chief  Baron.  In  his  Judgment  In  this 
case,  that  there  can  be  no  actual 
breach  of  a  contract  by  reason  of 
non-performance  so  long  as  the  time 
for  performance  has  not  yet  arrived. 
But,  on  the  other  hand,  there  Is^-and 
the  decision  in  Hochster  v.  De  la 
Tour,  supra,  proceeds  on  that  as- 
sumption— a  breach  of  the  contract 
when  the  promisor  repudiates  it  and 
declares  he  wilt  no  longer  be  bound 
by  it."  After  forcibly  giving  the  rea- 
sons upon  which  this  principle  is 
based,  he  said:  'It  appears  to  us 
that  the  foregoing  considerations 
apply  to  a  contract,  the  performance 
of  which  Is  made  to  depend  on  a 
contingency,  as  much  as  to  one  in 
which  the  performance  is  to  take 
place  at  a  future  time;  and  we  are, 
therefore,  of  opinion  that  the  princi- 
ple of  the  d  vision  of  Hochster  v. 
De  la  Tour,  supra,  is  equally  applica- 
ble to  such  a  case  as  the  present. 
It  is  next  to  be  observed,  tnat  the 
law  as  settled  In  Hochster  v.  De  la 
Tour,  supra,  and  Danube,  etc.,  R. 
etc.  Co.  v.  Xenos,  supra.  Is  obvi- 
ously quite  as  applicable  to  a  con- 
tract in  which  personal  status  or 
personal  rights  are  Involved,  as  to 
one  relating  to  commercial  or  pe- 
cuniary Interests.  Indeed,  the  con- 
tract of  marriage  appears  to  afford 
a  striking  illustration  of  the  exped- 
iency of  holding  that  an  action  may 
be  maintained  on  the  repudiation  of 
a  contract  to  be  performed  In  futuro.' 
The  rule  laid  down  in  Hochster  v. 
De  la  Tour,  supra,  was  expressly 
recognised  by  this  .court  In  Smith  v. 


Georgia  Loan,  etc.,  Co.,  113  Ga.  975, 
39  SE  410,  the  first  headnote  In  which 
Is  as  follows:  'After  the  renuncia- 
tion by  one  party  of  a  continuing 
contract  consisting  of  mutual  obli- 
gations, the  other  party  Is  at  liberty 
either  to  immediately  treat  such  re- 
nunciation as  a  breach  of  the  con- 
tract and  sue  for  any  damages  he 
has  sustained  by  reason  of  the 
breach,  or  to  treat  the  contract  as 
still  binding,  and  wait  until  the  time 
arrives  for  its  performance,  in  order 
to  give  the  party  who  has  repudi- 
ated the  contract  an  opportunity  to 
comply  with  Its  terms.'  In  the  opin- 
ion, delivered  by  Mr.  Justice  Cobb. 
It  is  said:  'The  rule  sought  to  be 
invoked  was  laid  down  by  the  Su- 
preme Court  of  the  United  States  in 
a  recent  case  after  an  elaborate  con- 
sideration of  the  authorities.  The 
conclusion  reached  by  the  court  is 
thus  succinctly  stated  in  the  head- 
notes:  "After  a  careful  review  of  all 
the  cases,  American  and  English,  re- 
lating to  anticipatory  breaches  of  an 
executory  contract,  by  a  refusal  on 
the  part  of  one  party  to  iwrform  It, 
the  court  holds  that  the  rule  laid 
down  In  Hochster  v.  De  la  Tour,  su- 

Sra,  Is  a  reasonable  and  proper  ruls 
1  be  applied  In  this  case.  That  rule 
Is,  that  after  the  renunciation  of 
a  continuing  agreement  by  one 
party,  the  other  party  Is  at  lib- 
erty to  consider  himself  absolved 
from  any  future  performance  of  it. 
retaining  his  right  to  sue  for  any 
damage  he  has  suffered  from  the 
breach  of  It;  but  that  an  option 
should  be  allowed  to  the  Injured 
party,  either  to  sue  Immediately,  or 
to  wait  till  the  time  when  the  act 
was  to  be  done,  still  holding  It  as 
prospectively  binding  for  the  exer- 
cise of  this  option."  Roehm  v.  Horst, 
178  U.  S.  1,  20  set  780,  44  L.  ed.  983. 
This  rule  was  expressly  limited  by 
the  court  to  contracts  contaltiing 
mutual  obligations.'  In  Holloway  v. 
Griffith,  32  Iowa  409,  7  AmR  208. 
it  was  held:  'Where  one  of  the  par- 
ties to  a  contract  to  marry  at  a 
certain  time  renounces  the  contract 
before  that  time  has  arrived,  the 
other  party  may  treat  such  renuncia- 
tion as  a  breach,  and  may  at  once 
maintain  an  action  therefor.'  In  that 
case  counsel  for  the  appellant,  who* 
was  the  defendant  In  the  court  be- 
low, relied  upon  the  decision  which 
had  then  been  recently  made  in  Frost 
V.  Knight,  supra,  by  the  Court  of 
Exchequer  In  England,  but  the  Iowa 
court  refused  to  follow  that  decision, 
which,  as  we  have  seen,  was  subse- 
quently overruled  In  the  Exchequer . 
Chamber  in  the  judgrment  pro- 
nounced by  Lord  CocKburn.  In  Bur- 
tis V.  Thompson.  42  N.  T.  246,  1  AmR 
616,  the  contract  between  the  par- 
ties was  to  marry  'In  the  fall,'  In 
October  the  defendant  expressly  re- 
fused to  marry  the  plaintiff  at  any 
time.  It  was  held  that  an  action  for 
breach  of  the  contract,  begun  on  Oc- 
tober 25,  was  not  prematurely 
brought,  Grover,  J„  held  broadly 
that  "One  who  contracts  to  marry  On 
a  future  day,  and,  before  that  day 
arrives,  refuses  to  perform  the  con- 
tract at  any  time,  is  Instantly  liable 
to  an  action  for  breach  of  promise 
to  marry.*  So,  In  the  breach  of  prom- 
ise case  of  Burke  v.  Shaver,  92  Va. 
345,  23  SE  749,  it  was  held:  'If 
one  repudiates  his  promise  and  de- 
clares he  will  not  be  bound  by  It. 
the  promisee  need  not  wait  for  the 
time  of  performance  to  arrive,  and 
if  the  engagement  is  general,  need 
not  request  Its  fulfillment,  but  may 
sue  at  once  for  the  breach.'  And  In 
Kennedy  v.  Rodgers,  2  Kan.  A.  764, 
44  P  47,  it  was  held:  'A  positive  re- 
fusal to  perform  a  contract  to  marry, 
even  If  made  before  the  time  for  the 
performance.  Is  such  a  breach  of  the 
contract  as  will  authorise  an  Im- 
mediate action  for  damages.'  In  Coll 
V.  Wallace.  24  N.  J.  L.  291,  it  was 
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liagc  eziatB.' 

A  men  pofltponemont  of  th«  maniage  or  failiu« 
to  marry  on  day  set  therefor  does  not  neees- 
saiily  constitute  a  breach,  as  the  eontraet  is  deemed 
to  continue  in  force  notU  one  or  the  other  of  tbe 
parties,,  either  by  words  or  by  eonduet,  shows  Uut 
he  or  she  is  unwilling  to  fulfill  the  contract,*  and  if 
the  party  postponing  the  marriage  has  a  good  and 
sufficient  reason  therefor,  the  postponement  does 
not  amount  to  a  breach  even  though  the  other 
party  does  not  consent  thoreto.'  Where,  however, 
one  party  fails,  without  any  reascmable  excuse,  to 
perform  the  agreement  to  marry  at  the  time  fixed, 


the  other  puty  may  thereupon  rescind  the  con- 
tract and  bring  an  action  for  dams|^*  It  has 
also  been  held  that  where  defendant  has  permitted 
five  years  to  elapse  without  performiz^  his  eontraet 
to  marry  plaintiff,  the  jury  are  anthorixed  to  infer 
that  he  did  not  intend  to  perform  it,* 

ImpossibUitr  of  perfomuuioe.  Where  the  eon- 
tract  is  impossible  of  performance  because  of  the 
disease  or  disability  of  one  party,  which  was  un- 
known to  the  other  pajiy  at  the  time  when  the 
contract  was  entered  into,  the  latter  is  entitled  to 
sue  as  for  a  breach  immediately  on  discovering  the 
fact." 


held:  It  Is  unnecessary.  In  an  action 
for  a  breach  of  promise  to  marry,  to 
prove  an  actual  request  and  refusal; 
It  is  Bufflclent  If  there  appear  tiy  the 
conduct  of  the  parties  and  by  cir- 
cumstances an  unequivocal  Intention 
of  the  defendant  not  to  perform  hla 
contract.'  In  Gough  v.  Farr.  2  C.  ft 
P.  631,  12  ECL  774,  the  defendant,  on 
being  asked  by  plaintlfTs  father  If 
be  Intended  to  marry  plaintiff,  re- 

Elied,  'Certainly  not,'  and  this  was 
eld  sufficient  to  entitle  plaintiff  to 
maintain  her  action;  the  declaration 
<rf  Intention  not  to  marry  her  being 
held  equivalent  to  a  refusal.  Willard 
T.  Stone,  7  Cow.  (N.  Y.>  21.  17  AmD 
496,  went  even  farther  and  held  tnat 
'Refusal  to  marry  may  be  Inferred 
from  a  total  cessation  of  Intimacy 
without  explanation.'  This  ruling 
was  followed  In  Hubbard  v.  Bonesteel, 
16  Barb.  (N.  T.)  360.  In  Kelley  v. 
Brcnnan,  18  R.  I.  41,  Sfi  A.  S46,  It 
was  held  that  a  refusal  by  the  defend- 
ant to  marry  the  plaintiff  before  the 
■Hit  was  begun  'was  a  breach  of  the 
defendant's  engagement  to  marry  the 
plaintiff,  and  dispensed  with  the  ne- 
cessity for  an  offer  on  the  part  of 
the  plaintiff  to  marry  the  defendant 
before  bringing  the  suit,  if  such  an 
oiler  would  otherwise  have  been 
necessary.' "  Anderson  v.  Klrby,  125 
Ga.  62,  66,  64  SB  1»7,  114  AmSR  186, 
6  AnnCaa  103. 

[b]  IUastratlon<— A  promise  by 
defendant  to  marry  plaintiff  Just  as 
soon  as  defendant's  mother  got  well 
was  an  absolute  promise  to  marry 
at  an  uncertain  time  In  the  future, 
and,  if  while  the  mother  was  still 
111  defendant  told  plaintiff  that  he 
did  not  intend  to  marry  her,  plaintiff 
could  treat  such  renunciation  of  the 
contract  by  him  as  a  breach  of  the 
same  and  sue  thereon.  Anderson  v. 
Klrby,  12B  Ga.  62,  65,  54  SE  197,  114 
AmSR  18S.  fi  AnnCas  103  (where  It 
Is  said:  "The  promise  alleged  in  tho 
petition  is  not  that  the  defendant 
would  marry  tho  plaintiff  if  his 
mother  recovered  from  her  sickness, 
but  the  promise,  on  one  occasion, 
was  that  they  would  get  married  as 
aoon  as  his  mother  recovered,'  and, 
upon  another  occasion.  It  was  'that 
they  would  get  married  just  as  soon 
as  his  mother  got  well,' — the  same 
thing,  with  but  slight  alteration  In 
the  lanKUage.  This  was  not  a  condi- 
tional, but  an  unconditional  promise 
to  marry,  to  be  performed  at  an  un- 
certain time  In  the  future.  The  timo 
for  the  performance  of  the  promiso 
was  to  be  flxed  by  the  recovery  ot 
defendant's  mother  from  her  illness. 
The  effect  of  the  promise  was,  that 
the  marriage  agreed  upon  was  not 
to  take  place  while  the  mother  re- 
mained 111,  but  as  soon  as  she  ceased 
to  be  ill  the  marriage  was  to  occur. 
The  expressions,  'as  aoon  as  his 
mother  recovered.'  and  'Just  as  aoon 
as  his  mother  got  well.'  carry  the 
Idea  that  the  mother's  illness  was 
an  that  prevented  an  Immediate  mar- 
riage, and  that  'as  soon  as'  this  rea- 
son for  postponing  the  marriage  was 
removed,  it  should  take  place.  It 
would  be  utterly  unreasonable  to 
construe  this  promise  as  being  con- 
tingent upon  the  recovery  of  the  de- 
fendant's mother  from  her  sickness, 
so  as  to  absolve  him  from  It  If  Rbe 
died.  We  are  clearly  of  opinion  that 
he  would  hare  been  bound  by  this 


promise  If  his  mother  had  died. 
While  the  petition  did  not  allege  that 
the  defendant's  mother  had  recovered 
from  her  Illness,  or  that  she  had  died, 
it  did  allege  that  the  defendant,  after 
giving  'one  excuse  after  another  to 
postpone  tho  marriage,'  had  finally 
'refused  to  marry  petitioner,  claim- 
ing he  did  so  on  account  of  the  pub> 
liclty  of  their  [Illicit]  Intimate  rela- 
tions,' occasioned  by  their  Indict- 
ment for  fornication.  After  this  ab- 
solute renunciation  of  the  contract 
by  defendant,  plaintiff  was  not 
obliged  to  wait  until  the  time  for  Its 
performance  arrived  before  bringing 
suit,  but  oould  treat  the  contract  as 
broken  by  defendant  and  bring  eult 
for  its  breach  at  once"). 

[c]  Within  alx  months  after  01- 
Toroe^Whera  the  statute  made  It 
unlawful  for  a  divorced  person  to 
remarry  within  six  months  after  the 
decree,  and  the  action  was  baaed  on 
a  promise  by  defendant,  a  divorced 
man,  to  marry  plaintiff  at  the  ex- 
piration of  the  six  months,  which 
promise  defendant  denied,  and  the 
evidence  showed  conclusively  that  If 
there  had  been  an  engagement  It  had 
been  repudiated  by  defendant,  he  was 
not  In  a  position  to  claim  that  the 
action  was  prematurely  brought  be- 
cause It  was  commenced  within  six 
months  from  the  time  when  the  di- 
vorce was  granted  to  him.  Cooper  V. 
Bower.  78  Kan.  1S6,  164,  96  P  69,  794. 

0.  Trammell  v.  Vaughan,  158  Mo. 
214,  69  SW  79,  81  AmSR  302,  51  LRA 
854. 

fa]  Where  no  intention  to  per* 
fozm  la  shown,  an  action  may  be 
brought  directly  after  the  time  fixed 
for  performance,  it  not  being  requi- 
site to  wait  until  defendant  Is  cured 
of  a  disease  which  would  under  ordi- 
nary circumstances  entitle  him  to  a 
postponement  whether  plaintiff  con- 
sented thereto  or  not.  Trammell  v. 
Vaughan,  168  Mo.  214,  S9  SW  70,  61 
AmSR  302,  61  LRA  864. 

B.  Ala.— Kelly  v.  Renfro,  9  Ala. 
325,  44  AmD  441. 

Ind.— Walters  v.  Stockberger,  20 
Ind.  A.  277.  60  NE  763. 

Kan.— Falk  v.  Burke,  93  Kan.  98, 
143  P  49N.  LRA1915B  279  and  note. 

R.  I.— Clark  v.  Corey.  24  R.  I.  137, 
52  A  811. 

Vt.— Clement  v.  Skinner,  72  Vt 
159  47  A  788. 

Eng. — Lldd'ell  T.  Easton,  [1907]  Sc. 
Ct.  of  Seas,  164, 

Ont. — Orant  v.  CornoclE,  16  Ont.  A. 
632. 

[a]    Other  statements  of  rale. — 

(1)  "Tho  mere  lapse  of  the  time  flxed 
for  the  marriage  is  not  necessarily 
a  breach.  There  must  be  a  refusal, 
or  something  equivalent  to  a  refusal, 
such  as  marrying  another.  If  per-f 
sons  agree  to  marry  at  a  certain  time, 
but  the  time  passes  and  the  marriage 
does  not  take  place,  but  they  con- 
tinue to  act  like  engaged  persons,  I 
think  that  may  go  on  for  any  length 
of  time  without  there  being  any 
breach,  and  If  they  choose  to  fix  a 
new  day  there  is  nothing  to  prevent 
it."  Grant  v.  Cornock,  16  Ont.  A. 
632.  541.  (2)  "Before  a  right  of  ac- 
tion accrues  for  the  breach  of  a  mar- 
riage contract,  it  must  be  averred 
and  proved  that  the  contract  has 
been  repudiated,  and  such  repudia- 
tion must  be  shown  by  the  acts, 
worda,  conduct,  or  deed  of  the  party 


who  so  repudiates  It,  and  to  be  with- 
out sufficient  reason  or  cause.  There 
must  be  a  refusal  to  ntarry,  or  a  re- 
pudiation In  some  way  of  the  con- 
tract. A  mere  request  for  a  post- 
ponement of  the  marriage  ceremony, 
for  an  expressed  ana  reasonable 
cause,  does  not.  In  law.  amount  to 
a  repudiation  or  renunciation  of  the 
contract."  Walters  v.  Stockberger, 
20  Ind.  A.  277,  60  NB  763,  767.  (S) 
"An  omission  to  marry  upon  a  par- 
ticular day  ia  not  necessarily  a 
breach  of  a  promise  of  marriage; 
the  contract  necessarily  continues  In 
force  until  the  one  or  the  other  of 
the  parties  by  conduct  or  words  man-> 
Ifests  an  unwillingness  to  proceed 
to  carry  It  out."  Falk  v.  Burke,  it 
Kan.  93.  143  P  498,  LRA191SB  279. 

[b]  XUiurtratlon<— Where  two  He- 
brews agreed  to  marry,  but,  by  acci- 
dent or  Inadvertence,  fixed  for  their 
marriage  a  day  which  they  subse- 
quently found  to  be  one  on  which 
such  a  ceremony  was  forbidden  by 
the  custom  of  their  religion,  accord- 
ing to  the  rules  and  customs  of  which 
they  had  agreed  to  be  married,  the 
refusal  of  one  party  to  be  married 
at  such  prohibited  time  or  In  a  man- 
ner other  than  that  agreed  on  could 
not  be  considered  as  Inconsistent 
with  his  promise  or  as  amounting 
to  a  breach  thereof,  where  he  was 
willing  and  offered  to  be  married  at 
any  reasonable  and  proper  time  after 
such  period  of  prohibition.  Stone  v. 
Appel.  12  111.  A.  682. 

[c]  >ahs«Qiunt  negotiatloas  as 
waiver, — "The  failure  of  one  to  carry 
out  such  contract  of  marriage  at  the 
appointed  time  does  not  terminate 
the  contract,  unless  there  is  an  un- 
equivocal election  on  the  part  of  the 
other  to  consider  the  contract  as 
terminated;  and  if,  following  such 
failure  to  carry  out  the  contract  at 
the  designated  time,  negotiations  are 
entered  upon  for  the  purpose  of  ar- 
ranging a  subsequent  date  for  the 
marriage,  such  negotiations  In  law 
constitute  a  waiver  of  whatever 
rights  may  have  accrued  by  the  fail- 
ure to  be  married  at  the  designated 
time."  Falk  v.  Burke,  93  Kan.  93.  143 
P  498,  LRA1915B  279  (holding  that, 
where  the  plaintiff  and  defendant  en- 
tered into  a  contract  of  marriage  in 
March,  1912,  and  the  date  for  the 
ceremony  was  afterward  flxed  for 
September  25,  and  the  marriage  did 
not  take  place  on  the  date  flxed 
through  the  fault  of  defendant  or  on 
account  of  circumstances  over  which 
he  had  no  control,  plaintiff  could  not, 
after  said  date,  continue  to  treat 
the  contract  as  still  In  existence,  and 
negotiate  with  defendant  for  the  set- 
ting of  a  future  date,  and  then  after- 
ward elect  to  tr6h.t  the  contract  as 
havlt^  been  broken  by  the  postpone- 
ment of  the  marriage  on  the  original 
date). 

7.  Walters  v.  Stockberger.  20  Ind. 

A.  277.  60  NB  763. 

8.  Wanecek  v.  Kratky,  69  Nebr. 
770.  96  NW  661.  66  LRA  798. 

9.  Corduan  v.  McCloud.  87  N.  J. 
L.  143.  93  A  724.  LRA1916D  1190. 

10.  Ala. — Clements  v.  Moore,  11 
Ala.  36. 

Ind. — Hunter  v.  Hatfleld,  68  Ind. 
416:  King  V.  Kersey.  2  Ind.  402. 

Ky. — Bracken  v.  Dinning,  141  Ey. 
265.  188  8]^g4^J.   
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BREACH  OF  MABBIAGE  PROMISE 


[§§  22-23 


Dtoeaee  existing  at  time  of  promiBe.  Where  a 
man  enters  into  a  marrii^^  contract  knowing  that 
be  has  a  loathBome  venereal  disease,  which  fact 
is  unknown  to  the  woman,  she  is  entitled,  on  dis- 
covering the  fact,  to  refuse  to  marry  him  and  to 
treat  hu  condition  as  a  breach  of  the  contract.^^ 

When  (me  partr  marries  a  tbird  person,  and  thus 

n. 


puts  it  out  of  his  power  to  many  the  other  party, 
there  is  a  breach  of  the  promise  and  an  immediate 
ground  of  action  therefor,"  notwithstanding  the 
time  set  for  the  marriage  has  not  yet  arrived,  so 
that  there  remains  a  posubility  that  when  such 
time  does  arrive  the  promisor  may  again  be  free 
and  able  to  marry  the  promisee." 


ACTIONS  FOB  BREACH  OF  PROMISE 
[$  23]   A.  Right  of  Action.   Where  there  is  a  I  has  an  immediate  right  of  action^"  and  it  has  been 
breach  of  a  promise  to  iiarry,  ttie  injured  party  •  held  that  this  right  of  action  exists  ind^endent 


Mich. — Sheahan  v.  Barry,  27  Mich. 
217, 

Mo. — Schroeder  v.  Michel,  98  Mo. 
43.  11  SW  314. 

N.  T. — Kerns  v.  HaKenbuchle.  60 
N.  r.  Super.  222.  17  NYS  367. 

Wis. — McCarville  V.  Boyla,  89  Wis. 
GBl.  62  NW  517. 

Ens. — Short  v.  Stone.  8  Q.  B.  S68, 
55  ECL.  358.  llfi  Reprint  911;  Caines 
V.  Smith.  16  H.  AW.  189,  153  Re- 
print SI  6. 

Dls*aae  or  pbysloal  Inoapaoity  as 
a  def«iiH«  see  infra  I  31. 

11.  Trammell  v.  Vaughan.  158 
Mo.  214.  221.  59  SW  79,  81  AmSR 
302.  51  LRA  S54  (where  It  Is  said: 
"The  principal  question  in  this  case 
is  whether  the  defendant  had  a  riKht 
to  Dostuone  the  marriage  upon  the 
appearance  of  the  disease  between 
the  date  of  the  contract  and  the  date 
appointed  for  its  performance.  In 
other  words,  stated  oroadly.  whether 
the  defendant  would  have  been  justi- 
fied In  marrying  the  plaintifT,  even 
with  her  consent,  while  he  had  the 
disease.  The  proposition  Is  stated 
thus  broadly  because  it  Is  Incredible 
that  the  plaintiff  would  have  been 
willing  to  marry  him,  if  she  knew 
the  nature  and  character  of  the  dis- 
ease. This  too,  even  if  the  consum- 
mation of  the  marriage  was  to  be 
postponed  until  he  could  be  cured, 
we  prefer  to  believe  she  either  did 
not  Know  the  nature  and  character 
of  the  disease,  or  else  she  did  not 
believe  he  was  so  afflicted  and 
thouKbt  It  was  simply  an  excuse  to 
keep  from  performlnr  his  contract. 
But  there  Is  no  room  for  doubt  upon 
this  record  that  he  had  the  disease, 
and  there  is  no  countervailing  evi- 
dence that  it  made  its  appearance 
between  the  date  of  the  contract  to 
marry  and  the  time  appointed  for 
the  marriage,  and  without  any  Inter- 
vening fault  on  hts  part.  Fortu- 
nately, there  are  few  reported  prec- 
edents for  the  conditions  present  in 
this  case.  It  has  been  held  that  if 
a  party  to  a  marriage  contract  de- 
velops a  disease,  which  renders  it 
unsafe  or  improper  for  him  to  marry, 
without  Intervening  fault  on  his  pan 
between  the  date  of  the  contract  and 
the  date  appointed  for  the  marriage, 
he  is  entitled  to  have  the  ceremony 
postponed  until  the  result  of  the 
disease  is  known  or  he  Is  cured. 
[Mabln  V.  Webster,  129  Ind.  480,  28 
NE  863,  28  AmSK  199;  Shackleford 
V.  Hamilton,  93  Ky.  80,  19  SW  6,  14 
KvL  11,  40  AmSR  166.  15  LRA  631; 
Allen  v.  Baker.-  86  N.  C.  91.  41  AmR 
444:  Sanders  v.  Coleman,  97  Va.  690, 
34  SB  621,  47  LRA  681.]  Of  course. 
If  the  defendant  entered  Into  the 
dontract  knowing  of  such  an  impedi- 
ment to  Its  consummation,  it  would 
be  an  aggravation  of  the  plaintiff's 
damages  and  she  would  be  entitled  to 
refuse  to  marry  him  and  to  treat  his 
condition  as  a  breach  of  the  con- 
tract— a  fraud  perpetrated  upon  her. 
Marriage  Is  a  contract  but  it  is  not 
merely  a  civil  contract,  for  It  can 
only  be  entered  Into  In  a  manner  rec- 
ognised by  law  and  can  only  be  dis- 
solved in  a  like  manner.  The  State 
is  the  third  party  to  every  such  con- 
tract and  has  a  direct  Interest 
therein.  [Blank  T.  Nohl.  112  Mo. 
169.  20  SW  477,  18  LRA  SSO:  State  v. 
Bittick,  108  Mo.  183,  IE  SW  S2S.  23 
AmSR  S<9.  11  LRA  687.]  Certain 
marriages  are  prohibited  by  law  be- 


cause of  their  detrimental  effects 
upon  society  and  the  human  species. 
Every  contract  of  marriage  Implies 
that  the  contracting  parties  know  of 
no  legal  or  physical  impediment  to 
the  contractual  relation  and  its  con- 
sequences. 'Wilfully  to  communi- 
cate a  venereal  disease  is  clearly 
cruelty,  for  tt  Is  misconduct  tending 
to  Impair  the  health  and  tends  to 
render  cohabitation  unsafe,*  and  it 
Is  therefore,  a  ground  for  divorce, 
whether  specifically  enumerated  In 
the  statutory  causes  for  divorce  or 
not.  .  .  .  And  as  specially  bear- 
ing on  this  case,  see  Venzke  v. 
Venzke.  94  Cal.  225,  29  F  499,  and 
Boughner  v.  Boughner,  41  SW  26.  19 
KyL  504.  In  State  v.  Marcks.  140 
Mo.  656,  41  SW  973,  43  SW  1095,  It 
was  said  by  Sherwood,  J.,  that  in- 
tercourse with  a  woman,  though  she 
was  witling  thereto,  by  a  man  who 
was  Infected  with  a  venereal  dis- 
ease, would  constitute  the  act  a  com- 
mon assault,  for  the  fraud  vitiated 
the  consent,  and  In  support  of  the 
statement  he  cited  the  cases  of  Com. 
V.  Stratton,  114  Mass.  303,  19  AmR 
350;  Reg.  v.  Sinclair.  IS  Cox  C.  C.  28; 
Reg.  V.  Bennett.  4  P.  &  F.  1106.  If 
the  principles  announced  in  the  cases 
hereinbefore  cited  be  correct.  It  Is 
also  true  that  it  is  legally,  as  well 
aa  morally,  wrong  for  a  man,  while 
Infected  with  such  a  disease,  to 
marry,  and  a  man  for  such  cause 
is  entitled  to  demand  a  postponement 
of  the  marriage  until  he  is  cured. 
If  the  thing  to  be  performed  be- 
comes unlawful  without  his  inter- 
vening fault,  after  the  contract  is 
entered  Into,  the  performance  is  ex- 
cused by  force  or  law.  [Sauner  v. 
Phoenix  Ins.  Co..  41  Mo.  A.  480.1  The 
idea  that  the  ceremony  should  be 
performed  and  the  consummation  of 
the  marriage  postponed  until  he  Is 
cured  Is  not  only  Intolerable  hut  ob- 
noxious to  a  proper  subservance  of 
the  public  Interests  and  morals. 
This  too.  whether  the  woman  knows 
his  condition  and  consents  to  such 
an  arrangement  or  not,  for  though 
she  may  be  willing  to  waive  the  de- 
fect, or  be  Indifferent  to  the  condi- 
tion or  its  consequences  to  her  and 
her  children,  the  third  party  to  the 
contract,  the  State,  has  a  riKht  to 
and  does  oblect.  If  the  disease  is  of 
a  temporary  character,  such  as  was 
the  case  here,  and  could  be  easily 
cured,'  the  defendant  is  entitled  to 
postpone  the  marriage  until  he  Is 
cured,  and  If  the  disease  is  of  a  per- 
manent character,  such  as  was  the 
fact  in  the  North  Carolina.  Kentucky 
and  Virginia  cases  cited,  the  defend- 
ant is  not  only  entitled  to  refuse  to 
carry  out  the  contract,  but  It  is  his 
duty  to  do  so"). 

13.  Ind.— King  v.  Kersey,  2  Ind. 
402. 

Ky. — Bracken  v.  Dinning,  141  Ky. 
265.  132  SW  426. 

Mich. — Sheahan  v.  Barry,  27  Mich. 
217. 

Tenn.- — Brown  v.  OdIU.  104  Tenn. 
260,  66  SW  840,  78  AmSR  914,  62 
LRA  660. 

Eng. — Short  V.  Stone.  8  Q.  B.  868, 
66  ECL  858,  116  Reprint  911;  Calnes 
V.  Smith.  16  M.  A  W.  189,  163  Re- 
print 81S. 

13.  Brown  v.  Odlll,  104  Tenn.  250. 
66  SW  840,  78  AmSR  914,  62  LRA 
660.  See  also  Calnes  v.  Smith,  16  M. 
ft  W.    189,    190,    I6S    Reprint  816 


<  where  Alderaon,  B.,  said:  "Why 
should  w(>  presume  Uiat  the  wife  will 
die  before  the  lapse  of  a  reasonable 
time,  or  in  the  lifetime  of  her  hus- 
band? We  ought  rather  to  presume 
the  continuance  of  the  present  state 
of  things;  and  while  that  continues, 
it  is  clear  that  the  defendant  is  dis- 
abled from  performing  his  con- 
tract"). 

[a]  niustratloiL — A  contract  to 
marry  on  the  death  of  the  divorced 
wife  of  a  party  thereto  Is  broken  by 
the  marriage  of  such  party  to  an- 
other woman,  although  the  divorced 
wife  Is  still  living  the  promisor 
might  be  able  to  marry  plaintiff  at 
her  death.  Brown  v.  Odili,  104  Tenn. 
250,  56  SW  340,  78  AmSR  914,  62 
LRA  660. 

14.  Rivera  v.  Cadlemo,  3  Porto 
Blco  Fed.  43;  Boulet  T.  Gondreault. 
36  Que.  Super.  294.  See  also  caBes 
cited  supra  S  22. 

[a]  *Vhe  general  rule  Is  that  a 
breach  of  promise  of  marriage,  as  a 
breach  of  any  other  contract,  Klves 
an  Instant  right  of  action."  Chap- 
man V.  Brown,  192  Mo.  A.  78,  86, 
179  SW  774. 

[b]  Xale  la  Porto  Xloo. — "It  ap- 
pears we  must  settle  the  question 
whether  or  not  a  right  of  action  for 
a  breach  of  a  promise  of  marriage 
exists  in  Forto  Rico  at  all.  .  .  . 
If  the  laws  of  Forto  Rico  were  in 
such  condition  that  it  could  be  held 
that  a  fair  construction  of  them 
would  deny  the  right  to  anv  plaintiff 
to  bring  an  action  for  a  breach  of 
promise  of  marriage,  and  hold  such 
an  injury  to  be  without  remedy  of 
any  kind,  we  have  grave  doubt 
whether  tnis  court  wouid  be  obliged 
to,  or  ought  to,  follow  the  local  law 
in  that  regard;  but  we  are  not  driven 
to  make  that  holding  In  thia  case, 
because  we  believe  that  this  cause 
of  action  comes  fairly  within  the 
purview  of  1  1803,  aforesaid.  We 
agree  with  counsel  for  plaintiff  that 
the  leaving  out  of  the  new  Code  of 
the  meagre  provision  which  was  con- 
tained fn  the  old  one,  giving  the 
woman  a  right  of  action  for  only 
the  mere  expense  she  was  put  to 
because  of  the  promise  of  marriage, 
such  aa  the  cost  of  her  trousseau, 
etc..  Instead  of  being  an  indication 
that  no  right  of  action  at  all 
remains.  Is  an  indication  that 
the  old  Spanish  system  has  been 
abolished  In  toto.  and  tliat  the  mat- 
ter, like  many  other  causes  of  ac- 
tion. Is  left  to  be  redressed  under 
the  general'  section  referred  to.  The 
Island  has  adopted  a  Code  of  Civil 
Procedure  from  one  of  the  American 
states,  and  the  leaving  out  of  it. 
or  out  of  chapters  of  the  old  law 
which  are  still  retained,  of  this  in- 
adequate and  unAmerlcan  provision 
that  denies  a  woman  a  right  of  ac- 
tion for  a  breach  of  a  promise  of 
marriage,  if  It  Indicates  anything, 
would  seem  to  Indicate  that  the  legis- 
lature intended  to  adopt  a  new  and 
modern  code,  to  bring  the  Island  In 
line  with  other  similar  jurisdic- 
tions. We  are  clearly  of  opinion 
that  the  law,  as  It  exists,  aflords  this 
plaintiff  a  remedy."  Rivera  v. 
Cadlemo,  I  Porto  Rico  PeO.  it.  44. 
46. 

[c]  Where  the  bMMh  Sm  Sa»Bt> 
■bte  to  ■  faalt  and  real  orejudlce 
results  from  such  fault,  the  action 
for  damages  arises  from  th«  fact  of 


For  latsr  oMtsa,  dsrslopmaats  and  tOtmagmm  in  the  law  see  oumulatlve  Annotations,  same 
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of  any  legislation  on  the  subject,"  althou|^  there 
is  also  authority  for  a  contrary  view.** 

One  who  was  aware  of  a  disability  on  the  part 
of  tbe  other  party  which  would  render  the  marriage 
void  cannot  maintain  an  action  on  the  promise 
made  by  such  other  party." 

24]  B.  F<nrm  of  Action.  An  action  for  breach 
of  promise  is  in  form  an  action  founded  on  contract 
and  not  in  tort,  and  is  treated  as  an  action  for 
breach  of  contract;"  but  the  injury  is  regarded  as 
aitirely  personal  and  the  action,  ^though  in  form 


The  prejudice  caused,  and  tbe  obliga- 
tion imposed  by  law  on  the  person 
who  caused  the  prejudice  to  atone 
for  it,  and  not  from  the  validity  of 
thf  Intention  to  marry.  Walker  v. 
Goldman,  16  Que.  Super,  466. 

[dl  Thm  action  for  breach  of 
■ronnM  of  manlaf •  reoalved  the 
MipigOTal  of  the  Louisiana  court  in 
Morgan  v.  Yarborougrh.  6  La.  Ann. 
316,  3X3  <wbere  It  was  said:  "In  con- 
clusion, we  may  take  occasion  to 
observe,  that  this  Is  the  tlrst  time 
we  or  our  predecessors  have  been 
called  upon  to  consider  an  action 
of  this  kind.  It  Is  a  fact  creditable 
to  our  people:  and  we  hope  that  such 
actions  may  not  become  freauent. 
While  we  are  bound,  under  our  Jurle- 
prudence  and  code,  to  recognise  the 
right  of  action,  we  are  constrained 
to  say  that  a  female  of  refined 
sensibility  could  scarcely  bring  her- 
Hlf  to  such  a  suit;  and  that  the 
appeals  which  are  usually  made  to 
Juries  In  auch  cases,  on  the  score 
of  the  wounded  affections  of  the 
woman,  can  have  little  foundation 
In  truth.  Such  suits  are  not  unfre- 
quently  th«  mere  Instruments  of 
extortion;  courts  and  Juries  should, 
therefore,  cautiously  restrict  reltef 
to  eases  of  real  Injustice"), 

[e]  msAsv  Xonaa  law.^ — The  ac- 
tion- ot  breach  of  promise  was  un- 
known to  the  Roman  law.  It  being 
considered  contra  bonos  mores. 
Even  a  stipulation  fixing  beforehand 
the  sum  to  be  paid  as  a  penalty  in 
ease  of  nonperformance  of  the  con- 
tract could  not  be  enforced.  The 
only  penalty  attached  was  the  obU- 

Stion  on  the  party  who  had  broken 
t  contract  to  return  any  gift  re- 
ceived by  way  of  earnest,  and  the 
Infamy  of  such  conduct  and  proceed- 
Ing.   Dig.  45.  1,  1,  134;  cf.  Cod.  61.  1. 

[f]  In  Bptulsh  law^(l)  In  Clap- 
arols  V.  De  Castro  (court  of  first  In- 
stance, Philippines)  reported  43  Am. 
L.  Rev.  759,  Loblngler,  J.,  discusses 
tbe  question  "whether  the  common 
law  action  for  breach  of  promise  has 
any  counterpart  under  the  Spanish 
system.  Such  determination,"  he  adds, 
"can  be  reached  only  after  an  his- 
torical investigation''  which  he  pro- 
ceeds to  make.  From  the  authorities 
vhich  are  cited  and  quoted  at  length 
the  court  finds  "that  the  early  law 
en  this  subject  was  substantially  the 
same  both  In  Spain  and  Bngland," 
that  Is,  the  power  to  decree  the 
apectflc  performance  of  the  marriage 
contract  existed  and  was  exercised. 
"But,"  it  adds,  "the  notion  of  com- 
pelling parties  to  enter  into  and 
maintain  ao  sacred  and  delicate  a 
relation  as  that  of  matrimony  was 
repugnant  to  the  growing  sense  of 
refinement  which  came  with  advanc- 
ing civlllEation.  In  England  the  ac- 
Hon  for  specific  performance  of  such 
a  contract  fell  Into  disuse,  the  last 
instance  of  it  being  in  1752,  and  the 
right  to  bring  the  action  was  for- 
matly  abolished  by  the  Act  of  26 
George  H,  c.  33  (1754).  In  lieu  of 
the  old  proceeding,  however,  there 
was  developed  by  a  course  of  ju- 
dicial legislation  the  common  law 
action  for  damages  arising  from  the 
breach  of  the  marriage  promise."  (2) 
In  Spain,  on  the  other  hand.  Civ.  Code 
art  44  merely  requires  the  default- 
ing party  "to  indemnify  the  other 
party  for  the  expenses  .  .  .  In- 
eurred  by  reason  of  the  promise." 
As  expounded  by  the  learned  Spanish 


commentator,  Manresa,  in  a  passage 
quoted  by  the  court,  "the  law  does 
not  speak  of  damages,  and  for  that 
reason  It  does  not  authorize  the 
wronged  to  seek  indemnity."  "It 
seems  clear,  therefore,"  concludes 
Judge  Lioblngter,  "that  there  has 
been  no  legislation,  actual  or  Ju- 
dicial, under  the  Spanish  system 
which  authorizes  expressly  or  by 
Implication  an  action  for  general 
damages  for  the  breach  of  a  promise 
of  marriage." 

[g]  Zn  Oerman  law.^ — "One  who 
has  been  guilty  of  breach  of  promise 
of  marriage  is  obliged  not  only  to 
compensate  the  injured  one,  as  well 
as  the  latter'a  parents  and  third  par- 
ties, who  have  acted  In  loco  parentis, 
for  expenses  or  obligations  mcurrBd 
In  expectation  of  the  marriage,  but 
also  to  pay  the  Injured  one  for  the 
loss  resulting  from  measures  re- 
specting his  property  or  occupation, 
taken  In  expectation  of  the  marriage. 
The  compensation  Is  only  to  oe 
awarded  In  so  far  as  the  expenses, 
obligations  and  measures  were  rea- 
sonable under  the  circumstances.  If 
the  woman  permitted  the  man  to 
have  carnal  intercourse,  and  he 
breaks  the  engagement  through  no 
fault  of  hers,  she  Is  entitled  to  ad- 
ditional damages."  SIchholz  The  New 
Civil  Code  of  Oermany  3S  Am.  L. 
Rev.  202. 

IS.  Parker  v.  Forehand,  99  Oa. 
743,  28  SE  400. 

[a]  Xa  Porto  miee  the  right  ex- 
ists, although  the  section  of  tbo 
Spanish  code,  limiting  recovery  to 
actual  expenses  incurred,  was 
omitted  from  tbe  new  code.  Rivera 
T.  Cadlerno,  8  Porto  Rico  Ped.  43. 

IS.  Walker  v.  Ooldman.  16  Que. 
Super.  466  (holding  that  the  failure 
to  carry  out  a  promise  of  marriage 
does  not.  of  itself,  make  the  promisor 
liable  for  damages,  but  It  may  be- 
come actionable  and  atCord  ground 
for  the  application  of  Civ.  Code  art 
1063). 

17.   aulick  V.  Gullok.  41  N.  J,  L. 

13. 

Oapaolty  to  auke  eoatraot  to 
marry  see  supra  !l  2-7. 

IB.  Ga. — Graves  v.  Rivers.  123 
Ga.  228,  61  SB  818. 

Ill, — Greenup  v.  Stoker.  7  111.  688. 

Kan. — Cole  v.  Hoeburg,  86  Kan. 
263,  13  P  276. 

La. — Smith  V.  Braun,  87  La.  Ann. 
226. 

Mich. — Peo.  v.  Ingham  County  Clr. 
Judge,  38  Mich.  243. 

MO. — BroyhlU  v.  Norton,  176  Mo. 
190,  74  SW  1024;  Sperry  v.  Cook,  138 
Mo.  A.  296,  120  SW  654  [rev  on  other 
grounds  247  Mo.  132,  152  SW  8181. 

Oh.~Whlte  V.  Thomas,  12  Oh.  St. 
812.  80  AmD  847. 

Pa. — Keim  v.  Brumbaugh.  29  Pa. 
Super.  657, 

R.  I. — Drury  v.  Merrill,  20  R.  I. 
2,  36  A  835;  Malone  v.  Ryan,  14  R.I. 
614. 

Tex. — Biela  v.  Urbancsyk,  38  Tex. 
Civ.  A.  213.  85  SW  481. 

Vt.~Pollock  v.  SuUivan,  63  Vt. 
507.  38  AmR  702. 

W.  Va.— MoKlnsey  v.  Squires,  32 
W.  Va.  41,  9  SB  66. 

Eng. — Plnlay  v.  Chlmey,  20  Q. 
B.  D.  494. 

N,  B.— Rex  V.  Carleton,  37  N.  B. 
13, 

But  compare  Intemoscta  v.  Bonelli. 
2^  Stpe-  Super.  68  (quot  Infra  t  39). 
"This  Is  not  an  action  In  tort,  al- 


one for  breach  of  contract,  is  really  one  for  an 
injuiry  arising  from  the  personal  conduct  of  defend- 
ant and  affectii^  the  personality  of  plaintiff.^* 

25}  0.  Conditions  Precedent;  Offer  To  Per- 
form and  Bequest  for  Performance.  Where  no 
time  or  place  for  tbe  marria^  was  fixed,  no  right 
of  action  for  a  breach  can  arise  until  the  party 
claiming  the  breach  has  requested  performance  and 
offered  to  fix  a  time  and  place  therefor;^  but  such 
a  request  and  offer  are  unnecessary,  where  the 
other  party  has  refused  to  be  married  on  the  day 

though  it  partakes  somewhat  of  the 
characteristics  of  such  an  action, 
since  injury  to  the  plalntifTs  reputa- 
tion Is  one  of  the  elements  of  dam- 
age naturally  to  be  considered.  Still, 
It  is  not  to  be  governed  entirely  by 
the  rules  that  govern  in  suits  for 
Blander,  libel  and  the  like.  It  is 
an  action  arising  out  of  a  contract 
and  the  plaintiff  is  asking  only  com- 
pensation for  her  Injury?'  BroyhlU 
V.  Norton,  176  Mo.  190,  208,  74  SW 
1024.  ' 

[a]  JLssnmpslt  is  the  proper  form 
of  action.  Peo.  v.  Ingham  County 
Clr.  Judge,  38  Mich.  243:  Keim  v. 
Brumbaugh,  29  Pa.  Super.  .667;  Dono*  . 
van  V.  Foley,  5  Pa.  Dlst.  91,  17  Pa. 
Co.  112,  11  Montg.  Co.  213. 

Cb]  Trespass  wilt  not  lie  for  a 
breach  of  promise  to  marry.  Keim 
V.  Brumbaugh,  29  Pa.  Super.  657. 

[c]  In  West  Tlrginla  a  snlt  In. 
eonitr  may  be  maintained  under  W. 
Va.  Code  (1887)  c  106  S  1.  Mo- 
Klnsey v.  Squires,  32  W.  Va.  41,  9 
SB  55. 

^[d]  Where  eonduet  of  defendant 
rratulnlenbr— In  an  action  on  the 
case,  where  defendant  was  a  married 
man  and  had  represented  himself 
to  be  single,  and  had  entered  into 
a  contract  of  marriage  with  plalntift, 
a  declaration  countinr  tort-wise  as 
for  a  fraud  was  hela  jgood  on  de- 
murrer. Pollock  -v.  Sullivan,  68  Vt. 
607,  38  AmR  702. 

IS.  Pinlay  v.  Chimey,  20  Q.  B.  D. 
494  (where  it  is  said  that  the  right 
of  action  does  not  survive,  and  that 
damages  are  recoverable  as  in  tort). 
See  also  BroyhlU  v.  Norton,  176  Mo. 
190,  74  SW  1024  (quoted  supra  note 
18):  Pollock  V.  Sullivan.  53  Vt.  607. 
38  AmR  702. 

ao.  111. — Presoott  V.  Ouyler,  32 
111.  312:  Fidler  v.  McKlnley,  21  111. 
308. 

Ind. — Shellenbarger  v.  Blake,  67 
Ind.  75;  Graham  v.  Martin,  C4  Ind. 
667. 

Iowa. — Lemke  v.  Pransenburg,  169 
Iowa  466,  141  NW  832:  Rime  T. 
Rater,  108  Iowa  61.  78  NW  836. 

Ky.— Grubbs  v.  Pence.  73  SW  785, 
24  KyL  2188;  Fible  y,  Capllnger,  IS 
B.  Mon,  464. 

Mo. — Broyhlll  v.  Norton,  176  Ma 
190,  74  SW  1024;  Cole  v.  HolUday.  4 
Mo.  A.  94. 

N,  J.— Coll  V.  Wallace,  24  N.  J.  U 
291. 

Pa. — Weaver  v.  Baehert,  2  Pa.  SO. 
44  AmD  169. 

R.  I.— Clark  v.  Corey.  84  B.  I.  137, 
62  A  811, 

Eng. — Qough  V.  Farr,  2  C.  ft  P. 
631.  12  ECL  774. 

"Of  course.  If  there  be  no  renun- 
ciation or  time  fixed,  a  request  for 
or  tender  of  performance  Is  neces- 
sary. Fible  V.  Capllnger,  13  B.  Mon. 
(Ky.)  464,"  Lemke  v.  Pransenburg, 
159  Iowa  466.  470,  141  NW  332. 

[a]  Veoesslty  for  reqsest  after 
dlsoontlnnlng  omm  aetloa  aad  brlBV- 
Ing  another,. — Defendant  promised 
to  marry  plaintiff  on  the  fourth  day 
following  the  promise.  He  was 
taken  sick,  and  at  the  time  set  was 
physically  unable  to  marry.  Within 
a  month,  and  while  he  was  still  con- 
fined to  the  house,  she  sued  for 
breach  of  such  promise.  After  the 
action  was  partially  tried  she  dis- 
continued It.  and  alwut  a  month 
thereafter  commenced  a  second  ac- 
tion. It  was  held  that  she  could  not 
recover  unless  she  offered  to  marry 
defendant,  or  requested jgefendant  to 
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flied,^  has  renounced  or  repudiated  the  promise  " 
or  has  put  it  out  of  his  or  her  power  to  perform 
by  marrying  another;**  and,  of  course,  where  one 
party  discovers  that  th«  other  is,  and  was  at  the 
time  of  making  the  promise,  married  to  another, 
a  tender  of  performance  is  unnecessary." 

Time  for  request.  The  request  to  marry,  when 
necessary,  shonld  be  within  a  reasonable  time.^ 

Sufficiency  of  request.  A  formal  offer  in  words 
is  not  necessary  to  constitute  a  tender  of,  and  re- 
quest for,  performance  by  the  woman,  but  any  ex- 
pression on  her  part,  in  the  presence  of  the  man, 

marry  her,  after  the  discontinuance 
of  the  first  action  and  before  com- 
mencing the  second  action.  Clark  v. 
Corey,  24  R.  I.  137,  62  A  811. 

[b]  BTldetiM  of  reQSMrtii — "The 
plaintiff  testlflea  that  she  asked  the 
defendant  "what  he  was  going:  to  do 
with  her,'  and  that  he  replied  that 
he  'wasn't  going  to  do  anything. 
This  Is  some  evidence  of  a  request 
for  him' to  fulflU  his  agreement  prior 
to  the  instltuUon  of  this  suit." 
Erwln  V.  Jones.  1&2  Mo.  A.  S3«,  S82, 
180  SW  428. 

fll.  Reed  v.  Clark,  47  Cal.  194: 
Rime  V.  Rater,  108  Iowa  61,  78  Nw 
886;  Blrum  v.  Johnson,  87  Minn.  362, 
36fi,  92  NW  1;  Kelley  v.  Brennan,  18 
R.  t.  41.  26  A  S46. 

"Where  the  testimony  tends  to 
show  that  a  certain  event  in  the 
future  has  been  fixed  for  the  mar- 
riage to  take  place,  and  conduct 
thereafter  by  one  party  indicates 
that  It  is  not  to  be  carried  out  by 
-him,  this  may  be  considered  tanta- 
mount to  a  refusal,  and  authorizes 
action  for  the  breach  without  re- 
quiring proof  of  an  actual  reauest 
by  plaintiff  and  refusal  by  defend- 
ant. Blrum  V.  Johnson,  87  Minn. 
862,  92  NW  1.  • 

aa.  III. — Greenup  v.  Stoker,  8  111. 
202;  Zatlln  v.  Davenport,  71  III.  A. 
293. 

Jnd. — Kurts  v-  Frank,  76  Ind.  694. 
40  AmR  27S;  Polz  v.  Wagner,  24  Ind. 
A.  694.  67  NB  664. 

Iowa. — Lemke  v.  Franzenburg,  159 
Iowa    466,    470,-  141    NW    332  [clt 


of  readiness  to  be  married  is  sufficient.**  A  gen- 
eral request  for  ful6Ument  of  the  promise  is  suffi- 
cient, although  there  is  no  request  to  fix  a  day  and 
a  refusal  thereof. The  necessary  tender  of,  and 
request  for,  performance  need  not  be  made  directly, 
but  may  be  made  through  the  medium  of  a  parent 
or  friend  whose  authority  may  be  inferred  from 
the  relations  of  the  parties." 

Bequest  once  refused.  After  defendant  has  once 
refused  to  marry  plaintiff  on  request,  a  further 
request  is  not  necessary." 

26]  D.  Time  To  Sue  and  Limitations.  An 


Cyc];  Rime  v.  ftater,  108  Iowa  61,  78 
NW  835;  Holloway  Orlfflth,  32 
Iowa  409,  7  AmR  208. 

Kan. — Bowes  v.  Sly,  96  Kan.  SS8, 
162  P  17;  Kennedy  v.  Rodgera,  2  Kan. 
A.  764,  44  P  47. 

L.a, — Johnson  v.  Levy,  122  La,  118, 
47  S  422,  16  AnnCas  978. 

Md. — Lewis  v.  Tapman,  90  Md. 
294.  46  A  469,  47  LRA  886. 

Mich.— Piatt  T.  Brand,  26  Mich. 
178. 

Minn.— Hill  v.  Jones,  109  Minn.  370, 
123  NW  927.  18  AnnCas  359  and  note: 
Blrum  V.  Johnson,  87  Minn.  362,  92 
NW  1. 

Mo. — BroyhlU  v.  Norton,  175  Mo. 
190,  74  SW  1024;  Trammell  v. 
Vaughan,  15S  Mo.  214,  59  SW  79,  81 
AmSR  302,  61  LRA  854. 

N.  J.— Coll  V.  Wallace.  24  N.  J.  L. 
291. 

N.  T. — Burtia  v.  Thompson,  42  N. 
T.  246,  1  AmR  516:  Wlllard  v.  Stone, 
7  Cow.  22.  17  AmD  496. 

Or. — Lahey  v.  Knott,  8  Or.  193. 

Pa, — Wagenseller  v.  Simmers,  97 
Pa.  465;  aicCormlck  v.  Robb,  24  Pa. 
44. 

R.  I. — Kelley  v.  Brennan,  18  R.  I. 
41.  26  A  346. 

Tenn. — Brown  v.  Odlll,  104  Tenn. 
250.  G6  SW  840,  78  AmSR  914,  62 
LRA  660, 

Va.— Burke  v.  Shaver,  91  Va.  845. 
23  RE  749. 

Wis. — Olson  V.  Solveson,  71  Wis. 
663,  38  NW  329. 

Eng. — Frost  V.  Knight,  L,  R.  7 
fixch.  111. 

[a]  Jttdlelal  statsauMta  of  mla. — 
(1)  "As  defendant  failed  to  perform 
hlB  agreement,  in  accord  with  the 
claim  made  by  the  plaintiff,  and.  In 
fact,  renounced  the  same  and  closed 


his  attentions  to  her,  plaintiff  was 
under  no  obligations  to  offer  per- 
formance on  her  i>arL  Rime  v. 
Rater,  108  Iowa  61,  78  NW  835;  6 
Cyc.  pp.  1001  and  1006,  and  cases 
cited;  Jones  v.  Layman,  123  Ind.  669, 
24  NE  363."  Lemke  v.  Franzenburg, 
159  Iowa  466,  470,  141  NW  332.  (2) 
"There  are  authorities  holding  that 
where.  In  marriage  engagements,  the 
time  of  performance  Is  Indefinite 
and  left  to  future  agreement,  there 
being  no  dispute  about  the  engage- 
ment, an  action  will  not  lie  for  a 
breach  thereof  until  the  complain- 
ing party  demands  performance  or 
herself  offers  to  perform.  But  where 
the  agreement  of  marriage  Is  dla- 

Suted  and  denied,  or  the  conduct  of 
efendant  amounts  to  a  repudiation 
of  the  agreement,  and  In  effect  a 
refusal  to  carry  It  out,  no  demand 

Srior  to  suit  Is  necessary.  Blrum  v. 
ohnson,  87  Minn.  362,  92  NW  1.  In 
this  case  defendant  testified  that  he 
never  promised  to  marry  plalntlfF, 
and  had  no  Intention  of  doing  so.' 
Under  such  circumstances,  a  de- 
mand would  have  been  an  Idle  cere- 
mony, which  the  law  does  not  re- 
quire." Hill  V.  Jones,  109  Minn.  370, 
371.  123  NW  927,  18  AnnCas  859.  (3) 
"Where  It  is  manifest  from  the  cir- 
cumstances that  a  demand  would 
have  been  unavailing,  as  where  the 
defendant  by  his  conduct  shows  an 
unwillingness  to  carry  out  the  con- 
tract, no  demand  la  necessary." 
Bowes  V.  Sly,  96  Kan.  388.  389.  152 
P  17,  (4>  The  testimony  shows  a 
positive  refusal  by  the  defendant  to 
marry  the  plaintiff  before  the  suit 
was  begun.  Such  refusal  was  a 
breach  of  the  defendant's  engage- 
ment to  marry  the  plaintiff  and  dis- 
pensed with  the  necessity  for  an 
offer  on  the  part  of  the  plaintiff  to 
marry  the  defendant  before  bringing 
suit,  if  such  an  offer  would  otner- 
wlse  have  been  necessary.  In  Qough 
V.  Farr,  2  C.  &  P.  631,  12  ECL  774, 
the  defendant,  when  asked  by  the 
plaintiff's  father  if  he  intended  to 
marry  the  plaintiff,  replied,  "certainly 
not,'  and  it  was  held  sufficient  to 
enable  the  plaintiff  to  maintain  her 
action;  the  declaration  of  intention 
not  to  marry  being  tantamount  to  a 
refusal.  We  are  of  the  opinion, 
therefore,  that  the  refusal  of  the 
defendant  to  marry  the  plaintiff  en- 
titles her  to  maintain  her  action 
without  proving  an  offer  on  her  part 
to  marry  the  defendant,  and,  of 
course,  if  It  was  unnecessary  to 
prove  such  an  offer.  It  was  unneces- 
sary to  aver  It  in  the  declaration." 
Kelley  v.  Brennan,  18  R.  I.  41,  42.  25 
A  346. 

[b]  ninatratloik.^ — ^Where  a  man 
who  has  entered  into  a  contract  to 
marry  with  a  woman  discontinues 
hta  attentions  and  Informs  her  that 
he  win  not  marry  her.  she  Is  not 
obliged  again  to  offer  herself  to  him 
In  marriage  In  order  to  maintain  an 
action  for  breach  of  promise.  Broy- 
hlU v.  Norton.  176  Mo.  190.  74  SW 
1024. 

[c]  OoBdMt  Of  defeadamt  show- 
ing an  Intention  to  abandon  all  inti- 
mate relations  with  plaintiff  renders 
a  tender  of  performance  unnecessary. 
Wagenaoller  v.  Simmers,  97  Pa.  46B. 

[d]  ^ps«  of  ttm*  and  eoBftnet 
showing  that  one  does  not  intend  to 


fulfill  his  promise  to  marry,  on  his 
return  from  a  trip  abroad,  are  equiv- 
alent to  a  refusal  to  perform  and 
render  a  demand  for  performance 
unnecessary.  Blrum  v.  Johnson.  87 
Minn.  362.  92  NW  1. 

[e]  DoBial  of  promlM, — Where  an 
alleged  promise  of  marriage  Is  de- 
nied by  defendant,  or  his  conduct 
amounts  to  a  repudiation,  a  demand 
before  suit  that  he  perform  la  un- 
necessary. Hill  V,  Jones,  109  Minn. 
370.  128  NW  927.  18  AnnCas  3S9. 

[f]  Wliaro  on*  party  Itmm  ab- 
■oonded,  the  other  may  Institute  suit 
at  once  without  a  tender  of  perform- 
ance. Johnson  T.  Caulkins,  1  Johns. 
Caa.  <N.  Y.)  IIS.  1  AmD  102. 

03.  Ala. — Clemonta  r.  Mcwre.  II 
Ala.  35. 

Ind. — Hunter  v.  Hatfield.  68  Ind. 
416;  Shetlenbarger  v.  Blake.  67  Ind. 
76;  Oraham  v.  Martin.  64  Ind.  667: 
King  v.  Kersey,  2  Ind.  402;  Folz  v. 
Wagner,  24  Ind.  A.  694.  67  NE  564. 

Mich. — Shealian  v.  Barry,  27  Mich. 
217. 

N.  H.— PetUnglll  v.  McGregor.  12 

N.  H.  179. 

Oh. — Hellenthal  v.  Bleuhm.  13  OhS 
CP  618. 

Or. — Lahey  v.  Knott,  8  Or.  198. 

B.  I. — Clark  v.  Corey,  24  R-  I.  137. 
62  A  811. 

Tenn. — Brown  v.  Odlll.  104  Tenn. 
260.  66  SW  840.  78  AmSR  914.  S2 
LRA  660. 

Tex. — Ortlc  v.  Navarro.  10  Tex. 
Civ.  A.  195.  30  SW  681. 

Eng. — Short  v.  Stone.  8  Q.  B.  S6I. 
66  ECL  358.  116  Reprint  911. 

[a]  Objection  to  or  protest  acalaat 
marnaffe  not  ni«MsaiT> — ^Where  de- 
fendant has  violated  his  promise  and 
married  another,  without  plaintiff's 
consent.  It  is  not  necessary  to  show 
that  plaintiff  ob.lected  to  or  protested 
against  such  marriage;  it  ts  suffi- 
cient If  It  Is  shown  that  there  had 
been  no  release  from  the  contract. 
Ortls  V.  Navarro,  10  Tex.  Civ.  A.  195. 
3C  SW  681. 

84.  Kerns  v.  Hagenbuchle,  SO  N. 
T.  Super.  222.  17  NTS  867. 

SS.  BroyhlU  v.  Norton,  17B  Mo. 
190.  74  SW  1024. 

se.  111. — Prescott  V.  Guyler.  32  III. 
312:  Greenup  v.  Stoker.  8  111.  202. 

Me. — Lawrence  v.  Cooke.  66  Me. 
187.  96  AmD  443. 

Mo. — Green  v.  Spencer,  S  Mo.  318. 
26  AmD  672:  Cole  v.  Holllday.  4  Mo. 
A  94 

N.  j.— Coll  V.  Wallace.  14  N.  J.  L. 

291. 

N.  T.— -Hubbard  v.  Bonesteel.  16 
Barb.  360. 

Pa. — Wagen seller  v.  Simmers,  97 
Pa.  485. 

87.  Kelley  v.  Brennan.  18  R.  I.  41. 
26  A  346;  Ortiz  v.  Navarro,  10  Tes. 
Civ.  A  19B.  80  SW  681. 

as.  Prescott  V.  Guyler,  32  III. 
312;  Cole  V.  Holllday,  4  Mo.  A.  94: 
Kniffen  v.  McConnell.  SO  N.  T.  285; 
Gough  V.  Parr.  2  C.  A  P.  «Sl,  12  ECL 
774. 

jal  IllnatratloiL. — Where  the  father 
of  the  girl  went  to  defendant  and 
asked  him  if  he  meant  to  perform 
his  promise,  and  defendant  replied. 
"Certainly  not/'  there  was  a  aulfl- 
clent  tender.  Oonsb  v.  Farr,  2  C.  & 
P.  681,  12  ECL  774. 

a».  Buelna  v.  Ryan.  129  Cal.  620. 
78  P  466. 


For  latat  oaMa,  davalt^manta  and  obanffw  In  the  lav  see  cumulative  Annotations,  same  title,  pAg«  and  note  number. 
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utioD  may  be  brought  as  soon  as  there  is  a  breach 
of  the  promise,*'  and  must  be  brought  within  the 
period  fixed  by  the  statute  of  limitations,^^  which 
begins  to  run  from  the  time  of  the  breach,  and  not 
bom  the  time  of  the  making  of  the  promise.^' 

27]  £.  Defenses— 1.  £i  OeneraL  A  defense 
to  an  action  for  breach  of  promise  to  marry  may 
of  course  be  predicated  on  a  lack  of  capacity  of 
one  or  both  of  the  contracting  parties,"  or  on  a 
contention  that,  for  some  other  r^son,  there  never 
was  any  valid  contract,'*  or  that  a  contract^  valid 
in  its  inception,  has  been  released  or  rescinded." 
Tbese  matters  have  already  been  discussed,  and  it 
remains  to  consider  other  matters  of  defense. 

[9  28]  2.  Innlidity  of  Prior  Divoroe."  Where 
plaintiff  has  been  divorced  from  a  former  spouse, 
defendant  may  question  the  validity  of  such  divorce 
OD  jarisdictional  grounds*'  bat  cannot  attach  the 
decree  on  the  ground  that  it  was  obtained  by  fraud 
or  false  testimony." 

29]  3.  Character,  Habits,  and  Conduct  of 
FlaintilP' — a.  In  General.  As  a  general  rule,  a  de- 
fense to  an  action  for  breach  of  promise  to  marry 
eannot  be  based  on  the  nndesirable  traits  of  char- 
acter, or  on  objectionable  characteristics  or  con- 
duct of  plaintiff, sneh  as  plaintiff's  habit  of 


drinking  to  excess;*^  plaintiff's  insanity  and  iwnse- 
quent  confinement  in  an  asylum  before  the  engage- 
ment plaintiff's  laek  of  affection  for  defendant, 
her  mercenary  motives  in  desiring  the  marriage, 
and  the  fact  that  she  had  negro  blood  in  her  veins, 
where  the  latter  is  not  a  legal  impediment  to  the 
marriage i*"  plaintiff's  immodest  or  indecent  con- 
duet  before  the  engagement  not  amounting  to  actual 
unchastity,**  or  her  previous  close  and  familiar  ac- 
quaintance with  men  other  than  defendant,  where 
there  is  no  imputation  on  her  virtue  and  honor  ;^ 
the  fact  that  plaintiff  obtained  money  on  false  rep- 
resentations,** or  was  guilty  of  profane  cursing  and 
swearing,  and  of  threats  against  defendant 's  family, 
there  being  no  evidence  that  he  was  informed 
thereof,  or  refused  to  marry  plaintiff  on  that  ac- 
count;*^ or  the  fact  that  plaintiff's  brother  kept 
a  house  of  ill  fame.*^ 

Where  plaintiff  has  been  guilty  of  a  f randulent 
concealment  of  the  facts,  it  may  be  otherwise.** 

[  i  30]  b.  Unchasti^."'  It  is  a  complete  defense 
to  an  action  for  breach  of  promise  to  marry  that 
plaintiff  was  unchaste  at  or  prior  to  the  time  of 
the  engagement,  which  fact  was  unknown  to  de- 
fendant at  the  time  of  making  the  -  promise,''^  or 


90;.  Connolly  v.  BoUlnKer.  67  W. 
Va.  30,  07  SE  71,  20  AnnCaa  1860 
(boMinir  that  the  renunciation  of  a 
contract  of  nuurlan  \pBO  facto  al- 
urs  the  BtatuB  of  the  parties,  and  a 
right  of  action  acoruea  at  onoa). 
S«e  also  supra  f  23. 
^  .gwWh  of  afKsiianl  sea  supra 

a.  IndL — Chamness  r.  Cox,  131 
Ind.  118.  10  NB  BOl*  Lehman  T.  Bcott, 
113  Ind.  78.  14  NB  814. 

Iowa.— Rime  v.  Rater.  108  Iowa  tl, 
78  NW  815. 

Hlnn.'^Hanson  v.  EUton,  88  Minn. 
4»S.  38  NW  614. 

T«E. — Hucglns  v.  Carey,  (Civ.  A.) 
149  SW  390. 

W.  Va.— Flint  v.  Gilpin,  29  W.  Va. 
740.  3  SB  33. 

Ont. — Grant  v.  Cornock.  16  Ont. 
4«6  [app  dlsm  16  Ont.  A.  532];  Cos- 
tello  r.  Hunter.  13  OnL  838. 

fa]  ViUtor  'the  Tew  statvte, 
<Rev.  Bt.  ri8&63  art  3363)  an  action 
for  breach  of  marrlaae  promise  Is 
broagtit  in  time  if  brought  within 
one  year  from  the  breach.  Hua^lns 
V.  Parey,  (Civ,  A.)  149  SW  390. 

FlMdliv  llaiitatloas  see  Infra  1  60. 

as.  Thrush  v.  FuUhart,  210  Fed. 
1.  «.  126  CCA  681:  Buelna  V.  Ryan, 
139  Cal.  630.  73  P  466;  Hanson  v. 
Elton,  38  M)nn.  493.  28  NW  614; 
Grant  v-  Cornock.  16  Ont.  A.  582. 

'The  cause  of  action  accrued  when 
the  breach  of  promise  occurred,  and 
unlesB  suit  were  brought  within  a 
year  thereafter  the  law  invoked  by 
defendant  would  bar  recovery.'' 
Thrush  v.    Pullhart.  supra. 

[a]  In  Keatuokx  an  action  for 
breach  of  promise  to  marry  cannot 
be  maintained  unless  the  contract  of. 
marriage  was  made  or  con  Armed 
within  a  year  before  the  filing  of  the 
suit.  Bracken  v.  Olnnlngf,  141  Ky. 
:S5.  132  SW  425. 

33.  Ctopaolt7  to  make  ooatraot  to 
aurry  see  supra  If  2-7. 

34.  meonlsltea  and  vaUdl^  of 
Matzaet  to  manr  see  supra  il  8- 
1". 

36.  »sis«—  or  Tseoiaidtm  of  e«i^ 
taet  see  sunra  I  21. 

3e.   Collateral  attook  «i  Oacrea  of 

dlToxoe  see  generally  Divorce  [14 

Cyc  722  7231 

37.  Williams  v.  Isel,  62  Uisc.  864, 
116  NTS  778  (holding  that  defend- 
ant may  question  the  validity  of  a 
divorce  obtained  by  plaintiff  In  an- 
other state,  without  personal  service, 
and  without  appearance  of  defendant 
In  Buch  action). 

3&   Smith  V.  Hall,  69  Conn.  661, 
IS  A  386  (so  holding  In  a  case  where 
plalntUt  was  married  when  she  first 
d  C  J.r-22] 


met  defendant  and .  procured  a  di- 
vorce in  order  that  she  might  marry 
him). 

aa.  Vadsslzahle  traits  or  ohar- 
aoteilatlea  of  platetis  am  aaltiffatliir 
aaauffM  see  infra  I  96. 

40.  Me.— -Berry  v.  Bakeman,  44 
He.  164. 

Masa — Van  Houten  v.  Horse,  162 
Hasa  414,  38  NE  705,  44  AmSK  378, 
86  LRA  430:  HcCarty  v.  Coffin,  167 
Hasa  478,  32  NB  649;  Sherman  v. 
Rawson,  102  Mass.  396. 

Uloh, — Simmons  v.  Simmons,  8 
Hich.  318. 

N.  T. — Button  V.  HcCauley,  1  Abb. 
Dec.  282  [rev  on  other  grounds  38 
Barb.  413];  Gross  v.  Hochstlm,  T2 
Misc.  343.  130  NYS  315. 

Wis.— Alberts  V.  Alberts,  78  Wis. 
72,  47  NW  96,  10  LRA  584. 

Eng. — Baker  v.  CartwrighL  10  C. 
B.  N.  S.  124,  100  BCL  124,  142  Re- 
print 397. 

Can.— Grant  v.  Cornock,  16  Ont.  A- 
632. 

[a]    Sad  temper  and  omel  ooadaot 

of  mas. — (1)  It  has  been  considered 
in  England  that.  If  the  man  acts 
in  a  violent  and  Improper  manner 
and  threatens  to  use  his  affianced 
ill,  she  may  refuse  to  marry  him 
without  liability  Cor  damages.  Leeds 
V.  Cook.  4  Esp.  266.  (2)  But  the 
American  courts  do  not  seem  to  con- 
cur in  this  view.  Coolidge  v.  Neat, 
129  Mass.  146;  Hook  v.  George.  100 
Mass.  331. 

41.  Button  v.  McCauley.  1  Abb. 
Dec.  ( N.  282  ]  rev  on  other 
grounds  38  Barb.  413]. 

49.  Baker  v.  Cartwrlght,  10  C.  B. 
N.  S.  124,  100  ECL,  124.  142  Reprint 
397. 

43.  Van  Houten  v.  Morse.  162 
Mass.  414,  38  NK  705.  44  AmSIl  373. 
26   LRA  430. 

44.  Colburn  v.  Marble,  196  Mass. 
376,  82  NK  28.  124  AmSR  B61. 

Unohastlty  as  a  defense  see  infra 

g  30. 

45.  Robinson  v.  Craver,  88  Iowa 
381,  65  NW  492;  McCarty  v.  Coffin. 
167  Mass.  478.  32  NE  649. 

46.  Gross  v.  Hochstira,  72  Mtsc. 
343.  130  NYS  315. 

47.  Berry  v.  Bakeman,  44  Me.  164. 
4B.    Sherman  v.  Rawson,  102  Mass. 

395. 

49.    See  supra  S  16. 

60.'  Pleadlag  ancliastity  In  defease 

see  Infra  i  667 

51.  Ala. — Bspy  v.  Jones,  37  Ala. 

379. 

Conn. — Smith  v.  Hall,  59  Conn.  651, 
3S  A  386;  Woodard  v.  Bellamy,  2 
Root  364. 

HI.— Burnett  v.  Simpklns,   24  111. 


264;  Butler  v.  Eschleman,  18  111.  44; 
La  Porte  v.  Wallace,  89  111.  A.  517; 
Doubet  v.  Kirkman,  15  111.  A.  622. 

Ind. — Bowman  v.  Bowman,  163  Ind. 
408,  56  NE  422;  Bell  V.  Baton,  28 
Ind.  468,  92  AmD  329. 

Iowa. — Williams  v.  Fahn,  119  Iowa 
746,  94  NW  252;  Herrlman  v.  Layman. 
118  Iowa  590,  92  NW  710:  GupUU 
V.  Verback.  68  Iowa  98,  12  NW  126; 
Denstow  v.  Van  Horn,  16  Iowa  476. 

Ky. — ^Edmonds  v.  Hughes,  115  Ky. 
561.  74  8W  283,  24  KyL  2487. 

Me.— Garmonv  v.  Henderson,  114 
Ua  75,  95  A  40B;  Berry  v.  Bakeman, 
44  He.  114;  Snowman  t.  WardwelU 
82  He.  276. 

Haas.— Colburn  v.  Marble,  196 
Hass.  376,  82  NE  28,  124  AmSR  661. 

Ho. — Markham  v.  Herrlck,  82  Mo. 
A.  327. 

Nebr. — Stratton  v.  Dole,  46  Nebr. 
472,  63  NW  875. 

N.  J.— Budd  v.  Crea,  6  N.  J.  L.  370. 

N.  Y. — HcKane  v.  Howard.  202 
N.  Y.  181,  95  NE  642.  AnnCasl912D 
960  Irev  188  App.  DIv.  680,  123  NYS 
6321;  Tompkins  v.  Wadley,  3  Thomps. 
&  C.  424;  Keegan  v.  Sage.  25  NYS 
78,  81  AbbNCas  64;  Rich  v.  Mayer,  7 
NYS  69;  Palmer  v.  Andrews.  7  Wend. 
142:  WUIard  v.  Stone,  7  Cow.  22,  17 
AmD  496. 

N.  C— Gaskill  V.  Dixon,  3  N.  C. 
636. 

Or.— Kelley  v.  Hlghlleld,  16  Or.  277. 
14  P  744. 

Pa.-— Welker  v.  Metcalf,  209  Pa. 
378,  58  A  687;  Van  Storch  v.  Griffln. 
77  Pa.  504;  Johnson  v.  Smith,  3 
PIttsb.  184. 

S.  C. — Capehart  v.  Carradine.  35 
S.  C.  L.  42. 

Tenn. — Goodal  v.  Thurman,  l  Head 
208. 

Vt.— Poster  V.  Hanchett.  68  Vt.  31 D. 
36  A  316,  54  AmSR  886, 

Eng. — Young  v.  Murphy.  3  Blng. 
N.  Caa.  54,  32  ECL  35.  132  Reprint 
329;  Bench  v.  Merrick.  1  C.  &  K.  463, 
47  ECL  463;  Irving  v.  Greenwood. 
1  C.  &  P.  350,  12  ECL  209;  Baddeley 
V.  Mortlock.  Holt  N.  P.  151,  3  ECL 
67. 

Ont. — Grant  v.  Cornock.  16  Ont.  A. 
^32. 

Que. — Beauchamp  v.  St.  Jean.  12 
Que.  Pr.  140. 

"If  ,the  plaintiff  was  unchaste  with 
another  man.  prior  to  or  during  any 
engagement  of  marriage  with  the 
defendant.  It  Is  a  bar  to  this  suit, 
unless  at  the  time  he  made  or  re- 
newed a  promise  of  marriage,  now 
relied  upon,  he  knew  or  had  been 
Informed  of  her  unchastlty.  The  au- 
thorities all  agree  that  the-unchastltr 
of  a  womi^g,^|.^y^^^g^ 
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that  she  has  become  unehaste  ainee  the  making  of 
the  promise  and  prior  to  the .  breach,^'  provided 
the  breach  was  because  of  such  unchastity,'^  and 
defendant  acted  promptly  in  repudiating  the  prom* 
ise  and  terminating  the  engagement  on  leuning 
the  fact." 

Where  plaintiff  brings  criminal  prooeedlngB  in 
another  state  for  seduction,  against  a  third  person, 
this  affords  justification  for  a  breach  of  the  eon- 
tract  to  marry  on  the  part  of  defendant.^ 


Bflfonnation  of  plaintiff  sabseqnemt  to  the  prom- 
ise does  not  bar  the  defense  of  nnchastity  at  or 
prior  to  the  time  of  the  engagement.'* 

Ifnchastity  known  to  defendant.  If  the  woman's 
immoral  conduct  was  connived  at  by  the  man,  or  if, 
knowing  her  to  be  a  loose  and  immodest  woman, 
he  entered  into  an  engagement  of  marriage  with 
her,  she  is-  not  precluded  from  recovering  for  a 
breach  on  his  part."' 

Illicit  interconise  between  the  parttes  after  the 


prornlae  of  marriage.  If  unknown, 
and  If  the  prornlae  be  not  renewed 
after  knowledgre,  legally  Justifies  a 
man  In  the  breach  of  any  promise. 
The  preaumed  chastity  of  the  woman 
l8  one  of  the  essential  elements  of  a 
contract  for  marriaKC.  A  man  may 
assume  that  the  woman  he  promises 
to  marry  Is  chaste,  and  If  he  enters 
upon  an  engagement  upon  that  as- 
sumption, and  afterwards  discovers 
that  she  has  been  unchaste,  he  will 
not  be  bound  by  his  promise."  Oar- 
mons  V.  Henderson,  114  Me,  7fi.  S6 
A  408.  413. 

[a]  BaA  Mpntatloa. — Xt  has  been 
held  that  the  man  will  be  excused 
from  performance  of  his  promise  If 
the  woman  Is  of  unchaste  character, 
or  if  her  general  reputation  Is  bad. 
even  without  proving  that  such  repu- 
tation was  well  founded,  where  he 
has  made  the  promise  in  ignorance 
of  her  reputation.  Morgan  v.  Tar- 
borough.  »  Lift.  Ann.  816.  _ 

[b]  Bepovto  of  vaehaatt^^'The 

Jury  were  Instructed  that  If  the  de- 
endant  broke  his  contract  on  account 
of  reports,  resting  on  a  good  founda- 
tion. Injurious  to  the  plaintiff's  char- 
acter, and  unknown  to  him  when  he 
entered  Into  the  engagement,  the 
damages  should  be  very  small.  Ex- 
ception Is  taken  to  this  proposition. 
Suppose  the  qualification  suggested 
(that'  the  reports  should  rest  'on  a 
[ood  foundation')  had  been  omlt- 
.ed;  then  the  Jury  would  have 
been  told,  in  effect,  that  the  defend- 
ant should  respond  In  very  small 
damages  If  he  had  heard  any  In- 
jurious reports  at  alt.  It  la  obvious 
that  this  would  have  done  injustice 
to  the  plaintiff.  In  such  case  her 
rights,  sensibilities,  fate  in  life, 
would  have  been  left  to  the  sport  of 
idle  or  malicious  calumny — of  that 
breath  of  envy  that  Is  but  too  ready 
to  tarnish  the  brisiitest  surface — 
that  the  craft  of  a  whimsical  and  un- 
scrupulous defendant  might  easily 
contrive  the  means  of  his  own  de- 
fence. If  such  a  defence  as  was 
set  up  in  this  case  be  permitted  to 
have  any  effect  at  alL  the  rumors 
upon  which  it  proceeded  ought  to 
have  been  shown  to  rest  upon  some- 
thing proved  In  the  life  or  conversa- 
tion 01  the  plaintiff,  that  would  con- 
stitute a  reasonable  foundation  for 
the  belief  or  apprehension  of  the 
defendant,  that  the  woman  he  had 
promised  to  marry  was  Impure.  The 
charge  on  the  Circuit  was  intended 
to  hold  him  to  this  rule,  and  we  do 
not  perceive  that  It  conflicts  with 
law  or  propriety.  The  defendant 
was  allowed  an  ample  range,  to  shew 
what  were  the  rumors  that  reached 
his  ears,  and  from  what  source.  He 
was  not  restricted  In  the  opportuni^ 
to  shew  the  demeanor  of  the  plaintlft. 
It  Is  necessarily  to  be  Inferred  that 
the  Jury  concluded  the  foundation  of 
the  defence  was  pretenslve.  alto- 
gether, or  If  the  defendant  did  act  on 
any  belief  or  apprehension,  this  was 
merely  gratuitous,  and  had  no  reason- 
able ground  to  support  It.  What  the 
defendant  In  fact  believed  It  Is  Im- 
possible to  know.  But  what  ought 
not  reasonably  to  be  believed  from 
the  mouth  of  rumor,  should  not  have 
availed  him.  This  Is  saying  no  more 
than  that  If  he  acted  upon  rumor,  he 
should  have  been  held  to  shew.  In 
mitigation  of  damages,  not  the  truth 
of  the  rumor,  but  a  reasonable,  or  'a 
good  foundation,'  for  It.    Unless  we 


hold  such  doctrine  every  executory 
contract  of  marriage  may  be  evaded. 
As  to  a  Justification  of  the  breach  of 
such  a  contract,  we  see  no  objection 
to'  the  proposition  announced  bv 
Abbot,  C.  J.,  In  Irving  v.  Greenwood, 
1  C.  i  P.  350,  12  BCL  909.  to  wit,  If 
one  has  been  paying  his  addresses 
to  a  woman  that  he  supposes  to  be 
a  modest  person,  and  afterwards  dis- 
cover her  to  be  loose  and  Immodest, 
he  is  Justified  In  breaking  any  prom- 
ise or  marriage  he  may  have  made 
to  her;  but  to  entitle  a  defendant  to 
a  verdict  on  that  ground,  the  Jury 
must  be  satisfied  that  the  plaintiff 
was  a  loose  and  immodest  woman, 
and  that  the  defendant  broke  his 
promise  on  that  account,  and  also 
that  the  defendant  did  not  know  her 
character  at  the  time  of  the 
promise.'  "  Capehart  v.  Carradlne,  SB 
S.  C.  L.  43,  4&. 

S9.  111.— Sprague  v.  Craig,  fil  111. 
288. 

Me. — Qarmong  v.   Henderson,  ^114 

Me.  75.  86  A  409;  Snowman  v.  war- 
dell.  32  Me.  27S. 

N,  Y.— Knlflen  v.  McConnell,  80  N. 

Y.  286. 

Eng. — Jones  v.  Jamssi  18  Ij.  T.  Rap. 
N.  S.  243. 

Ont: — arant  v.  Comoek,  16  Ont.  A. 
B32. 

[a]  If  either  parlr  ahaU  he  ffvllty 
of  acta  of  wuHummf  subsoQuent  to 
the  engagement,  the  other  party  is 
thereby  absolved  from  the  contract, 
whether  such  acts  are  known  to  the 
latter  or  not.  Sprague  v.  Craig,  61 
111.  288. 

[b]  Oorreaponde&oe  lattanatliv  oa- 

ohiureltT, — ^The  carrying  on  by  one 
suing  for  breach  of  promise  of  mar- 
riage of  a  lewd  and  Immoral  corre- 
spondence. Intimating  an  Improper  re- 
lation with  a  married  man.  Justifies 
a  breach  of  such  promise  and  is  a  de- 
fense to  the  action.  O'Neill  v.  Beland, 
138  111.  A.  694. 

63.  Bowman  v.  Bowman,  IBS  Xnd. 
498,  66  NE  422. 

[a]  XUvLstxatlon. — ^Where  the  man 
breaks  off  the  engagement  after  he 
has  seduced  the  woman,  and  does  so 
on  Insufficient  grounds.  It  has  been 
held  that,  on  the  trial  of  an  action 
against  him  for  breach  of  promise, 
evidence  of  her  previous  Incontinence 
or  unchaste  conduct,  of  which  he  had 
no  knowledge  or  suspicion  before  he 
broke  off  the  engagement,  goes  In 
mitigation  only  and  not  in  bar  of 
damages.  Sheahan  v.  Barry,  27  Mich. 
217. 

64,  Ala.— Bap7  t.  Jones.  S7  Ala. 

379. 

111. — Burnett  v.  SImpklns,  24  111. 
264;  Butler  v.  Eschleman,  18  111.  44. 

Ind. — Bowman  v.  Bowman,  1S3  Ind. 
498,  66  NB  422. 

Iowa.— Denslow  V.  Van  Horn.  1« 
Iowa  476. 

Me. — Berry  v.  Bakeman.  44  Me.  164; 
Snowman  v.  Wardwell,  32  Me.  276. 

N.  T.— Rich  V.  Mayer.  7  NYS  ««. 

Or.— Kelley  v.  HIghfield,  16  Or.  277, 
14  P  744. 

Pa. — Johnson  v.  Smith,  S  Plttsb. 
184. 

Eng. — Bench  v.  Merrick.  1  C.  A  K. 
463,  47  ECL  463:  Irving  V.  Green- 
wood, 1  C.  &  P.  360,  12  ECL,  209. 

66.  Garmong  v.  Henderson,  114  Me. 
75.  95  A  409,  418  (where  the  court 
said :  "The  sworn  accusations  against 
Smith  afforded  the  defendant  ample 
Justification  for  the  breach  of  any 
I  promise  he  had  made  previously,  and 


constitute  a  bar  to  this  suit,  unless 
the  defendant,  after  knowledge  that 
the  accusations  had  been  made,  made 
or  renewed  a  promise.  And  It  Is  im- 
material In  this  respect  whether  the 
accusations  were  true  or  false.  If 
true,  they  bring  the  case  within  the 
principle  Just  now  stated.  If  false, 
the  making  of  the  accusations  was 
such  conduct  on  her  part  as  tended 
necessarily  to  destroy  the  confidence 
essential  to  connubial  happiness,  and 
to  defeat  the  great  purposes  of  the 
marriage  relation.  It  struck  at  the 
foundation  of  marital  confidence. 
Berry  v.  Bakeman,  44  Me.  164"). 

66.  La  Peru  V,  Wallace,  89  111.  A. 
617. 

67.  111.— Sprague  v,  Craiy.  61  IlL 
283.  ' 

Ind. — Bowman  v.  Bowman,  IBS  Ind. 
498,  66  NE  422. 

Iowa. — WlUiftms  v.  Fahn,  118  Iowa 
746.  94  NW  IBS. 

Me.— Snowman  v.  Wardwall.  12  ISa 
275. 

Or. — Gerlingar  v.  Frank,  74  Or.  617, 
146  P  1069:  Keller  v.  Hlghfleld,  16  Or. 
277,  14  P  744. 

Pa.— Welker  v.  Uetcalf,  209  Pa.  678, 
6S  A  687;  Johnaon  v.  Smith,  S  PltUb. 
ltt4. 

[a]  BvIAmm  aot  Mhowbv  leaoiA- 
•Oge  ot  <lff*«flairt  I — "Pill  she  tell 
blm?  And  did  he  thereafter  promise? 
in  her  direct  examination  she  aays 
only  that  she  told  him  that,  in  order 
to  protect  htm  from  any  vlolenoa^ 
■he  nad  brought  a  suit  against  one  of 
her  friends,  who  had  seduced  a  young 
nurse.  On  redirect  examination,  her 
counsel  asked  her  It  she  had  told  the 
defendant  fully  what  she  had  charged 
iimith  with,  and  why.  She  answered. 
'Yes,  sir.'  Later  on  she  said:  'I  told 
him  of  the  whole  situation.  Just  what 
I  had  done  In  the  West.  Then  we 
discussed  our  plans  Tor  the  child's 
future,  and  we  also  discussed  our 
home  and  our  marriage.'  She  was 
asked  on  recross-examlnatlon  to  state 
all  that  she  had  remembered  of  the 
substance  of  what  she  told  the  de- 
fendant, and  answered:  'I  said  to 
him  that  I  had  protected  him  by 
holding  another  man  responsible,  a 
former  sweetheart  of  mine,  for  my 
condition.'  She  was  pressed  to  state 
any  other  details  that  she  could  re- 
member of  what  she  told  the  defend- 
ant In  this  regard,  and  she  professed 
that  she  could  remember  nothing 
more.  Under  the  circumstances,  the 
burden  was  strongly  upon  her  to 
show  that  she  told  him  fully  and  par- 
ticularly what  she  had  done.  If  the 
particulars  she  gives  were  all  that 
■she  told  the  defendant,  they  fell  far 
short  of  the  whole  truth,  which  be 
was  entitled  to  know.  He  was  en- 
titled to  know,  not  alone  that  she  had 
'sued'  Smith,  and  had  "held  another 
man  responsible,'  but  also  that  she 
had  prosecuted  Smith  criminally  In 
the  Justice  court  for  seducing  her 
that  year,  and  that  she  had  been  the 
complaining  witness  before  the  grand 
Jury  on  the  same  charge  against  him. 
Did  she  tell  the  defendant  these  par- 
ticulars? Did  she  tell  him  that  in  the 
attempt  of  Smith  to  settle  with  her 
she  had  charged  him  (Smith)  with 
the  paternity  of  her  unborn  child  in 
the  presence  of  divers  persons?  He 
denies  it.  If  we  assume  that  she  did 
tell  him,  did  he  thereupon  renew  a 
promise  of  marriage?  She  says  he 
did,  and  with  expressions  of  grati' 
tude  and  affection.    He  says  he  did 
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ei^^agement  to  marry  famishes  no  defense  whatever 
against  an  action  for  breach  of  the  promise." 

[i  31]  4.  Disease  or  Physical  Incapadty."*  Dis- 
ease or  physical  disability  rendering  it  unsafe  or 
improper  to  marry,  and  which  has  developed  in 
either  party  to  the  contract  without  intervening 


fault  on  his  or  her  part,  between  the  date  of  the 
contract  and  the  date  appointed  for  the  marriage,  en- 
titles either  party  to  postpone  the  marriage  until 
Cure  is  effeeted,^  and,  if  such  disease  or  disability 
is  of  a  permanent  character,  to  refuse  to  carry  out 
.the  contract."^    So  also  disease  or  disability  exist- 


not.  When  we  consider  all  the  cir- 
cumstances surrounding  these  two 
people,  such  a  proposition  on  the  face 
of  It  seems  innately  Improbable,  and 
well-nl»h  Incredible.  And  yet  It 
must  be  granted  It  Is  not  Impossible. 
If  there  were  no  further  light,  we 
migbt  say  that  a  Jury  mtaht  he  war- 
ranted In  believing  even  so  improb- 
able a  story.  But  In  our  Judgment 
the  after  conduct  of  the  parties  Is  In- 
consistent with  her  claim.  Although 
her  accouchement,  as  It  turned  out. 
was  only  two  days  distant,  it  would 
seem  that  he  (defendant)  took  no 
part  In  the  arrangements  for  the  ex- 
pected illnesa  of  his  betrothed  wife. 
It  may  be  easily  understood  that  he 
might  not  at  that  time  wish  to  ap- 

Sear  very  prominently  In  the  matter, 
ut  she  testlfles  only  that  he  agreed 
to  follow  her  on  to  New  York  where 
the  child  was  expected  to  be  born, 
and  to  provide  her  with  money.  The 
child  was  In  fact  bom  at  a  hospital 
in  Washington.  He  visited  her  In  the 
hospital.  They  disagree  as  to  the 
number  of  times.  He  paid  her  money 
from  time  to  time.  They  were  both 
in  Washington  all  that  winter,  but 
after  November  they  did  not  dine  to- 
gether, as  their  had  done  before. 
They  did  not  ride  together,  as  they 
had  done  before,  except  in  the  even- 
ing, and  then  he  did  not  call  for  her 
at  her  boarding  place,  but  took  her 
■t  some  place  on  the  streets  which 
they  had  previously  agreed  upon. 
They  bad  meetings  by  appointment 
tinder  the  shade  of  evening,,  at  di- 
vers places  on  the  public  streets,  and 
once  in  a  hotel  parlor.  There  Is  no 
evidence  that  be  called  upon  her  after 
■he  left  the  hospital.  He  wrote  her 
no  affectionate  letters,  but  merely 
notes  making  appointments.  Tet  she 
says  that  during  all  this  time  he  con- 
tinued to  be  affectionate,  and  that  at 
their  meetings  they  pleasantly  dis- 
cussed their  future  life  as  man  and 
wife,  and  the  nurture  of  their  child, 
vhose  existence  he  desired  should  be 
unknown  for  the  time  being.  He  says 
that  she  held  over  him  the  imminent 
danger  of  public  scandal,  and  threat- 
eitbd  to  leave  the  child  upon  his 
father's  doorstep.  He  says  the  meet- 
ings with  her  were  had  In  an  en- 
deavor on  his  part  to  reach  a  pecu- 
niary settlement  with  her,  and  that 
be  paid  money  to  her  to  prevent  pub- 
licity. Surely  It  may  be  said  that  the 
conduct  of  these  parties  was  not  as 
consistent  with  her  claim  of  their 
contloued  affectionate  relations  in  the 
expectation  of  marriage  as  it  was 
with  another  relation  which  he  might 
have  supposed  that  be  bore  to  her. 
Discussion  of  details  cannot  make.lt 
plainer.  E^en  If  she  were  not  self- 
■mpeadied,  the  probabilities  would 
aeraa  to  be  against  the  truthfulness 
of  her  eontentton."  Oarmong  v.  Hen- 
derson. 114  Me.  75,  96  A  409,  414. 

B8.  Colo. — Fleetford  v.  Barnett,  11 
Colo.  A.  77,  &2  P  293. 

111.— Dunn  T.  Trout.  87  111.  A.  432. 
Ind.— Bowman  v.  Bowman,  IBS  Ind. 
4IS.  M  NE  42S. 

Mass. — Boynton  t.  Kellogg,  Z  Mass. 
180.  S  AmD  182. 

Mich. — ^Houser  v.  Carmody,  173 
Mich.  121,  139  NW  9. 

Ho.— Broyhlll  v.  Norton.  ITS  Ho. 
180.  74  SW  1024. 

Pa. — Johnson  v.  Smith,  3  PIttsb. 
1S4. 

[a]  On  tlie  principle  that  no  one 
Bay  take  adraatage  of  Ua  own 
wxoag,  the  man  cannot  defend  him- 
self from  responsibility  for  general 
reputation  or  particular  acts  which 
were  the  result  of  his  own  fault  and 
seduction.  Burnett  v.  Slmpklns,  24 
ni  2«4:  Butler  v.  Bschleinan,  18  111. 
44;  Dunn  v.  Torut  87  lU.  A.  4i2. 

Siw  Titifllntf  In  defenas  see  infra 
I  67. 


60.  Trammell  v.  Vaughan,  168  Uo. 
214,  69  SW  79,  81  AmSR  802,  61  L.RA 
854. 

[a]  ninstratton. — Illness,  as  where 
a  man  without  his  fault  becomes  af- 
flicted with  hereditary  cystitis,  is  an 
act  of  God,  and  Is  a  valid  ground  for 
refusing  to  keep  a  marriage  promise 
while  the  affection  continues.  Sand- 
ers V.  Coleman,  97  Va.  890,  84  SB  821, 
47  LRA  681. 

[b]  A  postponement  la  proper  un- 
der such  circumstances.  Trammell  v. 
Vaughan,  168  Mo.  214,  69  SW  79.  81 
AmSR  802,  61  LRA  854. 

[c]  BSeot  of  rsfnstng  on  other 
grotmda. ■■  "Physical  disability  Is  avail- 
able, even  if  refusal  to  marnf  has 
been  placed  on  other  grounds.  Kantz- 
ler  v.  Grant,  2  111.  A.  236. 

(d]  rormsr  Insanity. — No  fraud 
ng  alleged,  a  plea  that  the  woman 
had  been  previously  confined  in  an 
asylum  as  a  lunatic  Is  bad.  Baker  v. 
Cartwrlght,  10 'C.  B.  N.  S.  124,  100 
BCL  124,  142  Reprint  397. 

61.  111.— Kantsler  v.  Grant,  2  III. 
A.  236. 

Iowa.— In  re  Oldfleld,  16ft  NW  977. 

Ky.— Gardner  v.  Arnett,  60  SW  840. 
21  KyL  1;  Shackleford  v.  Hamilton, 
93  Ky.  80,  19  SW  6.  14  KyL  11,  40 
AmSR  166  and  note,  15  LRA  Sll. 

M.  C— Allen  v.  Baker,  86  N.  C.  91, 
41  AmR  444. 

Va. — Sanders  v,  Coleman,  97  Va. 
690,  34  BE  621,  47  LRA  681. 

wash. — Travis  v,  Schnebly,  68 
Wash.  1,  122  P  316,  40  LRANS  686, 
AnnCasl913E  914  and  note. 

"In  the  case  of  the  ordinary  con- 
tract to  marry,  such  as  It  Is  pre- 
sented to  the  Court  by  evidence  in 
actions  of  this  sort,  I  think  no  one 
can  doubt  that  the  continuance  of  life 
Is  an  Implied  condition.  The  Question 
then  is:  la  the  contlnuanee  of  health, 
of  such  a  state  of  health  as  makes 
It  not  improper  to  marry,  another 
condition?  I  am  of  opinion  that  It  la. 
There  are  conditions  to  be  implied  (I 
think)  on  both  sides  In  such  an 
agreement.  I  think  evenr  on*  would 
admit  that  It  Is  a  condition  on  the 
part  of  the  female  that  she  should 
continue  chaste,  and  perhaps,  more 
generally  (thon^  this  Is  not  so 
clear),  that  hvr  conduct  should  not 
be  such  as  to  make  a  marrli^Te  with 
her  Improper.  I  think  the  test  that 
may  be  safely  applied  to  ascertain 
whether  any  such  condition  Is  Im- 

Elled  or  not  is  to  oonslder  what  would 
e  the  case  If  a  man  were,  after  such 
a  promise  to  marry,  to  lose  by  acci- 
dent or  iUaease  the  capacity  to  con- 
tract matrimony  by  becoming  im- 
potent. To  such  a  case  the  decisions 
about  impossibility  do  not,  I  think, 
apply.  By  the  act  of  Ood'the  con- 
tract has  oecome  void.  The  man  may 
go  through  the  ceremony  of  mar- 
riage; but  he  c|innot  marry:  the  cere- 
mony would  not  be  binding:  It  would 
operate  nothing:  and  the  contract  to 
marry  is  broken  by  the  calamity  of 
his  becoming  Impotent.  It  has  been 
suggested  that  In  such  a  case  the 
woman  may  be  contented  with  the  so- 
ciety of  the  man.  and  that  the  choice 
ought  to  rest  with  her;  and  that.  If 
she  be  willing  to  marry,  he  must 
marry  or  pay  damages.  I  am  of  opin- 
ion that  such  Is  not  the  law.  I  think, 
if  the  man  can  aay  with  truth  "By 
the  visitation  of  Providence  I  am  not 
capable  of  marriage,'  he  cannot  be 
called  upon  to  marry:  and  I  think 
this  la  an  Implied  condition  in  all 
agreements  to  marry.  I  think  that  a 
view  of  the  law  which  puts  a  con- 
tract of  marriage  on  the  same  foot- 
ing as  a  bargain  for  a  horse,  or  a 
bale  of  goods.  Is  not  In  accordance 
with  the  general  feelings  of  man- 
kind, and  is  supported  by  no  author- 
ity." Per  Pollock,  C.  B.,  dissenting, 
in  Hall  V.  Wright.  B.  &  *  S.  76S, 


794,  96  BCL  766,  120  Reprint  696 
[rev  E.  B.  &  E.  746,  96  BCL  746,  120 
Reprint  688]. 

'un  the  first  place,  it  is  not  poo- 
alble  to  assimilate  a  contract  like 
this  to  an  ordinary  contract  for  per- 
sonal service,  which,  if  not  capable  of 
being  wholly  performed,  may  be  par- 
tially so;  and  in  the  next  place,  we 
believe  it  to  be  contrary  to  the  un- 
derstanding of  men  generally,  that 
the  acqulsFtion  of  property  or  social 
position,  either  does  or  should  consti- 
tute a  main  and  Independent  motive 
and  Inducement  for  entering  into 
such  a  contract.  The  usual,  and  we 
may  say  legitimate,  objects  sought 
to  be  attained  by  such  agreements  to 
marry,  are,  the  comfort  of  associa- 
tion, the  consortium  vltte,  as  It  is 
called  In  the  books;  the  gratlflcatlon 
of  the  natural  passions  rendered  law- 
ful by,  the  union  of  the  parties;  and 
the  procreation  of  children.  And  if 
either  party  should  thereafter  be- 
come, by  the  act  of  God  and  without 
f&ult  on  his  own  part,  unfit  for  audh. 
a  relation  and  incapable  of  perform- 
ing the  duties  Incident  thereto,  then 
the  law  will  excuse  a  non-compliance 
with  the  promise — 'the  main  part  of 
the  contract  having  become  Impos- 
sible of  performance,  the  whole  will 
be  considered  to  be  so."  Allen  v. 
Zuker,  86  N.  C.  91,  96.  41  AmR  444. 

[a]  Th*  reason  for  tke  role  Is  that 
a  contract  to  marry  Is  coupled  with 
the  implied  condition  that  both  of 
the  parties  shall  remain  In  the  enjoy- 
ment of  life  and  health,  and  If  the 
condition  of  the  parties  has  so 
changed  that  the  marriage  state 
would  endanger  the  life  or  health  of 
either,  a  breach  of  the  contract  Is  ex- 
cusable. Sanders  v.  Coleman,  97  Va. 
890,  84  SB  621,  47  LRA  681. 

[b]  '  An  sxtanatre  review  of  antlMv- 
tUsa  on  this  auestlon  Is  found  In  In 
re  Oldfield,  (Iowa)  166  NW  977,  986 
<where  the  court  draws  the  follow 
Ing  conclusions:  "First.  That  one 
may  repudiate  an  agreement  to  marry 
when,  anbseqnent  to  the  making  of' 
the  contract,  be  becomes  afflicted 
with  a  loathsome  disease  which,  upon 
the  comrammatlon  of  the  marriage, 
may  be  communicated  to  the  spouae 
and  to  the  offspring  born  of  sala  mar- 
riage. Second.  When,  after  the  mak- 
ing of  the  oontraot  to  marry,  he  be- 
comes afflicted  with  a  fatal  and  in- 
curable malady,  and  the  consumma- 
tion of  the  marriage  would  hasten 
hia  death,  he  is  not  Bound  to  perform 
by  consummating  the  marriage,  and 
therefore  Is  not  liable  in  damages  for 
such  failure.  Or,  In  other  worda. 
that  there  Is  Implied  in  every  con- 
tract to  marry  that  the  jiartles  will 
not  endanger  life  or  health  In  the 
consummation  of  the  marriage,  and 
that  where  illnesa  or  disease  comes 
upon  one  after  making  the  contract 
to  marry,  such  as  would  render  mar- 
riage dangerous  to  his  life,  a  breach 
of  the  contract,  based  on  such  un- 
avoidable and  such  unanticipated  con- 
dition, is  excusable.  We  do  not  mean 
by  this  that  the  danger  should  be 
simply  problematical,  or  a  possible 
contingency — one  that  may  or  may 
not  be  a  resultant  consequence  of  the 
act  of  consummating  the  marriage — 
but  one  In  which  the  evidence  ren- 
ders reasonably  certain  the  Inevitable 
consequence  of  such  an  act.  Where 
the  malady  is  of  such  a  fatal  char- 
acter that  he  cannot  enter  into  the 
marriage  relation  and  receive  any  of 
the  benefits  which  grow  out  of,  and 
are  involved  in,  the  relationship  es- 
tablished by  the  consummation  of  the 
marriage,  he  Is  excused.  Third.  That 
where  one  Is  stricken,  before  the  time 
arrives  for  the  consummation  of  the 
marriage,  with  a  fatal  malady,  and 
has  but  a  few  days  or  weeks  or 
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ing  prior  to  the  making  of  the  promise  funuBhea 
a  good  excuse  for  refusal  to  perform,  where  the 
party  so  refusing  was  ignorant  of  its  existence  at 
the  time  of  making  the  promise,''  or  believed  at 
such  time  that  a  cure  had  been  effected,  whereas 
the  disease  has  subsequently  reappeared.*"  Where, 
however,  defendant  knew,  or  ought  to  have  known, 
of  such  disease  or  disability  at  the  time  of  the 
promise,  it  is  not  ordinarily  a  defense,"*  although 
it  has  been  held  that  a  good  defense  may  be  prew- 
eated  on  a  structural  malformation  of  which  plain- 
tiff informed  defendant  at  the  time  of  the  promise, 
where  plaintiff  agreed  to  have  the  same  remedied, 
but  failed  to  do  so  before  the  time  fixed  for  the 
maniage.*'  Ill  health  of  plaintiff  does  not  famish 


makes  this  reasonably  certain,  he  Is 
excused  from  the  consummation  of 
the  marriage,  and,  being  excused,  his 
estate,  upon  his  death,  Is  not  liable 
In  damasea  for  such  failure.  These 
are  Implied  conditions  In  the  agree- 
ment to  marry,  and  the  agreement  to 
marry  is  voided  by  their  happening; 
and.  the  agreement  being  void,  no  lia- 
bility for  damagres  results  from  the 
failure  to  perform.  The  first  propo- 
sition rests  upon  public  policy,  as 
well  as  upon  the  conditions  herein 
suggested.  In  the  instant  case,  ihe 
evidence  discloses  without  question 
that,  before  any  time  was  fixed  for 
the  final  consummation  of  the  agree- 
ment to  marry,  the  defendant  was 
aflllcted  with  a  fatal  malady — a 
knowledge  of  which  came  to  him  be- 
fore any  suggestion  was  made  by 
him,  to  the  plaintiff,  of  any  disposi- 
tion on  his  part  to  withdraw  from 
the  performance  of  the  contract  and 
consummating  it  by  marriage;  that 
the  malady  was  of  a  progressive 
character,  and  that  he  died  soon  after 
his  conversation  with  the  plaintiff  in 
which  she  clojms  ha  breached  his 
promise  to  consummate  the  marriage, 
under  the  facts  in  this  case,  we  are 
satisfied  that  the  plaintiff  has  not 
shown  a  right  to  recover  for  the  al- 
leged breach  of  promise  of  mar- 
riage"). 

[c]  ZIltutrattOB.r~-'Where.  after  de- 
fendant had  promised  to  marry  plain- 
tiff, but,  before  the  day  named  for 
the  consummation  of  the  marriage, 
without  his  fault,  he  contracted  a 
urinary-  disease  which  kept  him  con- 
stantly under  the  treatment  of  physi- 
cians, and  which  would  be  aggra- 
vated by  sexual  Intercourse  and 
would  probably  shorten  his  life,  such 
malady  was  a  complete  defense  to 

filalntlfTs  action  for  breach  of  prom- 
se.  Sanders  v.  Coleman,  97  Va.  690, 
34  SE  621,  47  LRA  681. 

[d]  Supervenlnc  Insanity  Is  a  good 
defense.  Llddell  v.  Easton,  [1907] 
Sc.  Ct.  of  Sess.  154. 

[e]  lavotencj  of  defeaOant  con- 
stitutes a  valid  defense  where,  under 
the  statute,  the  marriage  of  a  person 
Incurably  impotent  Is  absolutely 
void.  Gulick  V.  Gulick.  41  N.  J.  L. 
13. 

[f]  Operation  Inoapaoitatlng 
woman  to  bear  ohlldren. — The  fact 
that  subsequently  to  a  marriage  con- 
tract, the  woman  voluntarily  stib- 
mttted  to  an  unnecessary  surgical 
operation,  whereby  she  became  in- 
capable of  procreation,  was  a  good 
defense  to  an  action  by  her  for 
breach  of  the  promise.  Bdmonds  v. 
Hughes.  115  Ky.  661,  74  SW  283.  24 
KyL  2467. 

[g]  Slsease  most  render  oonsnm- 
matlon  Imposstble. — In  New  Jersey 
nothing  will  excuse  defendant  for 
breach  of  promise  of  marriage  except 
such  disease  as  renders  the  consum- 
mation of  the  marriage  contract  Im- 

Eosslble.   Smith  v.  Compton,  67  N.  J. 
548,  62  A  386,  68  LRA  480. 

[h]  Dnty  to  wait  reasonable  tlas 
for  reeove^. — Where  performance  of 
a  marriage  promise  was  postponed 
from  time  to  time  because  of  the  Ill- 
ness of  the  woman,  the  engagement 


was  modified,  so  as  to  Impose  on  the 
man  the  duty  to  wait  a  reasonable 
time  for  the  woman's  recovery  be- 
fore terminating  the  engagement. 
Travis  v.  Schnebly,  68  Wash.  1,  122 
P  316,  40  LRANS  686,  AnnCasl913E 
914. 

[i]   A  view  oontnuy  to  the  text 

was  asserted  (1)  In  an  English  case, 
where  It  was  held  not  a  sumcient  de- 
fense to  an  action  t<ft  breach  of  mar- 
riage promise  that  the  man.  after  the 
promise  and  before  the  breach,  be- 
came afillcted  with  a  disease  occa- 
sioning bleeding  from  the  lungs,  and 
by  reason  of  such  disease  became  In- 
capable of  consummating  a  marriage 
without  great  danger  to  his  lire. 
Hall  V.  Wright,  E.  B.  ft  E.  76K,  96 
ECIj  766,  120  Reprint  696  [rev  B.  B. 
&  E.  746,  »6  BCHj  746,  120  Reprint 
6881.  (2)  But  this  case  is  so  much 
against  the  tendency  of  the  later 
cases  that  it  cannot  now  be  regsjrded 
as  of  much.  If  any,  authority,  on  this 
point.  Pollock  Contr.  370  [cited  with 
appr  Allen  v.  Baker,  86  N.  C.  91,  11 
AmR  444]. 

6a.  Beans  v.  Denny,  141  Iowa  62, 
117  NW  1091  (Incurable  ■nAllls): 
Atchinson  V.  Baker,  2  Peaks  H.  P.  103 
(abscess  In  breast). 

[a]  Disease  or  Ineapaelte  of  plala^ 
tiff  existing  at  the  time  of  the  mak- 
ing of  the  promise,  but  unknown  to 
defendant  at  that  time,  furnishes  a 

Kod  defense.  Vlerling  v.  Binder,  113 
wa  S87,  86  NW  6fl;  Ooddard  v. 
Westcott,  82  Mich.  180,  46  NW  242: 
Allen  V.  Baker,  86  N.  C.  91,  41  AmR 
444;  Gring  v.  iLeroh.  112  Pa  244,  2  A 
841,  66  AmR  814. 

63,  Gardner  v.  Arnett,  60  SW  840, 
21  KyL,  1  (reappearance  of  venereal 
disease). 

[a]    BUstSatlon^Where    a  man 

who  nad  contracted  syphilis  entered 


an  adequate  defense,  where  it  is  shown  that  she  was 
completely  cured  and  was  well  and  strong  prior  to 
defendant's  breaeb.*" 

U  32]  6.  Prior  Engaganuit  of  Flaintifr.  It  is 
not  a  defense  that  plaintiff  was  at  the  time  of  the 
promise  engaged  to  marry  another  than  defendant," 
especially  whl^e  defendant  continues  bis  engage- 
ment to  plaintiff  after  learning  of  such  previous 
engagement  and  its  discontinuance.*" 

33]  6.  Snbseqnent  Offer  To  Ferform."  One 
who  has  once  broken  his  promise  to  marry  cannot 
escape  liability  by,  or  predicate  a  defense  on,  a 
subsequent  offer  to  perform  the  contraet,"  althouj^ 
it  might  be  otherwise  if  there  bad  been  no  renuncia- 
tion or  complete  breach,  bnt  only  an  undue  delay 

Ho  policy,  a  man  was  not  liable  for 
breach  ox  a  marriage  promise,  where 
the  woman  was  suffering  from  such 
disease,  although  be  knew  that  she 
had  the  disease  at  the  time  of  the 
engagement.  Grover  v.  Zook,  44 
Wash.  489,  87  P  €38,  ISO  AmSR  1012. 

7  L.RANS  682  sdid  note,  IS  AnnCas 
192  and  note. 

65.  Orlng  v.  Lerch,  IIS  Pa.  244. 

8  A  841,  66  AmR  314. 

66.  Travis  V.  Sehnebley,  (Wash.) 
166  P  400  (where  the  evidence  was 
held  sufficient  to  *how  plaintiff's 
recoveiv). 

67.  Doubet  V.  Klrkman,  IE  111.  A. 
622:  Roper  v.  aay,  18  Mo.  S83,  59 
AmD  814. 

68.  Alberts  V.  Alberts,  78  Wis.  "2. 
47  NW  96.  10  LRA  684  (where  plain- 
tlflr  had  fraudulently  represented  that 
she  was  not  so  sngaged,  and  it  was 
held  that  the  circumstances  were 
neither  a  defense  nor  matter  In  miti- 
gation of  damages). 

68.  Haxxlage  of  parttea  see  Infra 
I  S6. 

n.  Ind. — Kurtz  r.  Frank.  76  Ind. 
694,  40  AmR  271. 

Iowa.— Holloway  v.  OrlfRth.  32 
Iowa  409,  7  AmR  SOS. 

Mo. — cniuunan  v.  Brown,  182  Mo. 
A  78,  179  SW  774. 
. ,  Nebr.— Wanecek    v.    Kratky,  69 
Nebr  770.  96  NW  661,  66  LRA  798. 

N.  J. — Ciorduan  v.  McCloud,  S7  N.  J. 
L.  143.  147,  92  A  724,  LRA191SD  11»« 
[cit  CycJ. 

_  Y. — ^Llefman  v.  Soloman.  7  Abb 
Pr  409  not*:  Southard  V.  RwEford.  6 
Cow.  264. 


Into  an  agreement  of  marriage,  be- 
tllevlng  In  good  faith  that  he  had 
been  cured  of  the  malady,  but  It  re- 
appeared, without  fault  on  his  part, 
so  that  he  was  rendered  unfit  for  the 
marriage  state,  he  was  held  to  be  re- 
leased from  his  contract,  without  lia- 
bility for  damages.  Shackleford  v. 
Hamilton,  93  Ky.  80,  19  SW  6,  14 
KyL  11.  40  AmSR  166,  16  LRA  531. 

[b]  -The  faot  that  defendant  talked 
over  getting  married  after  the  dis- 
ease reappeared,  and  expressed  a  will- 
ingness to  marry,  did  not  deprive  htm 
of  the  right  to  rely  on  the  defense. 
Gardner  v.  Arnett,  60  SW  840.  21 
KyL  1. 

64.  WalkeT  v.  Johnson,  6  Ind.  A. 
600,  33  NE  267.  84  NB  100;  Lemke  v. 
Franzenburg,  169  Iowa  466,  470,  141 
NW  332;  Beans  v.  Denny,  141  Iowa 
62.  117  NW  1091;  Hively  v.  Golnlck, 
123  Minn.  49S,  144  NW  218,  49  LRA 
NS  757,  AnnCaslBlGA  296;  Orlng  v. 
Lerch,  112  Pa.  244,  3  A  841,  66  AmR 
314. 

"That  plaintiff  was,  to  defendant's 
knowledge,  in  111  health  at  the  time 
the  promise  was  made  Is  no  defense." 
LemKe  v.  Franzenburg,  supra. 

tal  Tnberenlosls. — In  view  of  L. 
99)  p  118  c  71  g  6.  and  other  stat- 
utes having  for  their  purpose  the 
prevention  of  the  spread  of  pulmon- 
ary tuberculosis,  on  grounds  of  pub- 


Vt.--Stacey  v.  Dolan,  88  Vt.  369, 
82  A  453, 

Wash.— Heasley  v.  Nichols.  38 
Wash.  485,  80  P  769  (holding  that 
evidence  of  an  offer  of  defendant  to 
marry  plaintiff  after  the  action  was 
begun  was  Inadmissible). 

W.  Va. — Kendall  v.  Dunn.  71  W 
Va.  262,  266,  76  SS  464.  43  LRANS 
566  Felt  CyoJ:  Connolly  v.  BolUneer, 
67  W.  Va.  30.  67  SB  71,  20  AnnCas 
1350  and  note. 

Ont. — Reynolds  v.  Jamleson,  19 
Ont.  236. 

Que. — Boulet  v.  Ooudreault,  36 
Que.  Super.  294. 

See  also  Wood  v.  HB«an.  II  KyL 

173. 

[a]  Season  for  mle. — <1)  "The 
fact  and  circumstances  of  the  re- 
fusal or  breach  may  often  be  such 
as  to  bar  the  possibility,  or  at  least 
the  probability,  of  any  happy  results 
from  marriage  between  the  parties, 
and  the  defendant.  In  such  a  case, 
should  not  escape  the  consequences 
of  his  wilful  breach  of  the  engage- 
ment by  offering  to  consummate  a 
marriage  whose  auspices  were  al- 
ready beclouded  by  his  bad  faith  and 
deceit."  Kurts  v.  Frank,  76  Ind.  694, 
696,  40  AmR  276.  (2)  "The  general 
rule  la  that  a  breach  of  promise  of 
marriage,  as  a  breach  of  any  other 
contract,  gives  an  Instant  right  of 
action,  and  an  offer  of  defenmint  to 
fulfill  his  promise  made  after  suit  Is 
brought  by  the  promisee  should  be 
disregarded  by  the  Jury,  either  as  a 
defense  or  in  mitigation  of  .damages. 
Kurts  V.  Frank,  76  Ind.  694,  40  AmR 


In  the  law  see  cumulative  Annotations,  ^fg|fi|^j^^4^|^@P>^0>[^her. 
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in  the  performance  of  the  contract.'^  Iil  any  event 
■  tender  of  performance,  in  order  to  avail  defend- 
ant, mast  be  made  in  good  faith,^' 

34}  7.  Maniice  of  Plaintiff  to  Another.  It 
lias  been  held  that  tiie  fact  that  plaintiff  had  mar- 
ried another  person  after  defendant's  breach  of 
promise  does  not  constitute  a  defense  or  even  re- 
strict plaintiff  to  the  reeovefy  of  nominal  dam- 
ages;" but  a  contrary  view  has  been  asserted.^* 

if  35]  8.  Marriage  of  Fartiea.  If  an  offer  of 
defendant  to  perform  the  eontraet  is  accepted,  and 
the  parties  actually  many,  the  action  for  the  breach 
of  promise  to  many  abates.^' 


36]  9.  Other  Matters  of  Defense.  It  is  a  good 
defense  that  plaintiff  and  not  defendant  was  the 
party  who  refused  to  perform  the  contract,"  or 
that  plaintiff  refused  to  fulfill  the  promise  except 
on  new  and  unreasonable  conditions;^'  but  it  is  not 
a  good  defense  that  defendant  considers  that  the 
proposed  marriage  would  not  tend  to  the  happiness 
of  both  partiesT"  that  plaintiff,  on  entering  de- 
fendant's employ,  waived  in  writing  all  elaims 
whidi  mifi^t  subsequently  arise  while  she  was  in 
such  employ,"  or  that  there  has  been  a  judgment 
a^inst  defendant  in  a  previous  action  for  the  se- 
duction of  plaintiff  under  a  promise  of  marriage.'" 


275;  Holloway  v.  Qrlfflth,  82  Iowa 
loij,  7  AmR  208;  Wanecek  v.  Kratky, 
Nebr.  770,  »6  NW  661.  66  LRA 
Chapman  v.  Brown.  192  Uo.  A. 
7fi.  179  SW  774. 

[b]  ninstrmtloii. — Where  on«  party 
to  a  contract  of  marrlace  has  re- 
nounced tt,  and  the  other  party  has 
siKnlfled  an  Intention  to  treat  It  as 
terminated,  except  for  purposes  of  an 
action  for  the  breach  thereof,  by  the 
Institution  of  such  a  suit,  a  subse- 
quent offer  of  performance  by  the 
other  party  will  not  bar  a  recovery. 
Connolly  V.  Bollinger.  67  W.  Va.  30, 
«:  SE  71.  20  AnnCas  1350. 

[c]  Otter  after  ooiUlaat  JuttfrlUf' 
rapadlatlott  by  otlMr  partj. — Where 
defendant  bona  flde  offers  to  marry 
plaintiff,  although  defendant's  con- 
duct previous  thereto  was  such  aa 
would  justify  plaintiff  in  terminating 
t)ie  engagement,  but  plaintiff  has  not 
signified  an  intention  bo  to  do.  It  Is 
a  defense.  Kelley  v.  Renfro,  9  Ala. 
325,  44  AmD  441;  Falk  v.  Burke.  93 
Kan.  93,  104.  143  P  498,  L.RA.1916B 
279  (where  It  is  said:'  "A  bona  flde 
offer  to  marry  is  full  defense  to 
action  for  a  breach  of  promise  to 
marry,  where  It  Is  made  before  the 
plaintiff  has  signified  her  intention 
to  end  the  matter,  although  the  de- 
fendant may  have  been  guilty  of  con- 
duct that  would  warrant  the  plaintiff 
In  considering  the  engagement  at  an 
end"). 

[dj    Ooudittonal  or  anconditloiial 

o£er. — "Defenda.nt's  offer  of  marriage 
after  breach  Is,  as  a  rule,  no  defence. 
5  Cyc.  1004.  In  Holloway  V.  Griffith, 
a  Iowa  409,  7  AmR  208,  it  was  held: 
'An  offer  on  the  part  of  the  defend- 
ant to  fulfill  the  marriage  contract 
after  a  refusal,  or  a  continuance  of 
the  offer  in  open  court  upon  the  trial, 
on  condition  that  plaintiff  would  dle- 
mlss  the  suit,  should  not  be  regarded 
by  the  Jury  either  as  a  defence  or  In 
mitigation  of  damages.'  The  condi- 
tion of  the  renewed  offer  of  marriage 
in  the  Holloway  case  'that  the  plain- 
tiff dismiss  the  suit'  could  have  no 
particular  effect.  If  the  offer  were 
made  without  any  such  condition,  the 
result  would  be  the  same,  for,  if 
accepted,  the  suit  would  at  least  have 
to  be  continued  to  enable  the  cere- 
money  to  be  performed,  and  If  It 
vere.  then  of  course  the  action  would 
abate;  and.  If  rejected,  the  defendant 
would  have  any  advantage  that  might 
flow  from  bis  having  made  It,"  Cor- 
duan  V.  McCloud,  87  N.  J.  U  143,  147, 
»  A  724,  L.RA161SD  1190. 

n.  Knrts  V.  Frank.  76  Ind.  664, 
40  AmR  276. 

Ta,  Cordnan  v.  McCloud,  87  N.  J. 
L.  148.  146,  9t  A  724,  XrA1S16D 
1190  <whera  It  is  said:  ''A  tender  of 
performance  of  a  promlM  of  mar- 
Tiage,  like  that  of  other  promises, 
must,  of  course,  be  made  In  good 
faith,  and  If,  In  any  view  of  the 
teitimonjr,  the  good  faiUi  of  the 
tender  la  auestlonable,  then  It  Is  a 
qaeatlon  of  fact  for  the  jury.  The 
delayed  offer  by  defendant  to  redeem 
nis  prcnntse  may  be  said  to  be  like 
a  disingenuous  and  studied  Invita- 
tion by  a  deserting  husband  to  his 
wife  to  return  to  him,  which  Is  un- 
availing to  absolve  him  from  the 
consequence  of  a  situation  of  his 
own  creation.  Arrowsmlth-  v.  Arrow- 
nuth,  <N.  J.>  71  A  706,  704"). 


73.  Fisher  v.  Rarber,  62  Tex.  Civ. 
A.  84,  40,  130  SW  871  (where  it  is 
said:  "There  is  no  merit  in  ap- 
pellant's contention  that  because  of 
the  fact  that  plaintiff  has  succeeded 
In  procuring  a  husband  that  she  is 
only  entitledf  to  recover  nominal  dam- 
ages for  defendant's  breach  of  his 
contract  to  marry  her.  It  may  be 
that  her  present  and  future  Ufa  is 
and  will  oe  as  happy,  or  more  so, 
than  It  would  have  been  If  she  had 
married  the  defendant;  but  granting 
that  such  Is  the  case,  this  does  not 
compensate  her  for  the  injury  done 
her  by  the  defendant  and  cannot 
4vall  him  as  a  satisfaction  and  dis- 
charge of  the  damages  caused  plain- 
tiff by  his  wrongful  act").  See  also 
Shuler  v.  Mlll^s,  71  N.  C.  297 
(which  Inferentlally  supports  the 
text,  the  precise  holding  heinK  that 
whertt  plaintiff  marries  while  the 
action  is  pending  It  la  not  necessary 
that  her  hustiand  should  be  brought 
in  as  a  party  plalntlffL 

74.  Pepperas  v.  LeXhie,  11  Dom 
LR  198,  194,  24  OntWR  663,  4  Ont 
WN  120S.  49  CanLJ  459  (where  It  Is 
said:  "The  plaintiff's  claim  for 
breach  of  promise  of  marriage  la 
absurd,  as  she  has  married  a  per- 
son other  than  the  defendant — so 
that,  presumably,  she  has  benefited 
by  the  defendant's  breach  of  that 
part  of  his  contract.  The  plalntifTS 
action  must  be  dismissed"). 

76.  Harris  v.  Tlson,  63  Ga.  629, 
36  AmR  126. 

"Marriage  of  the  parties  as  effectu- 
ally kills  the  action  as  death;  there- 
fore, after  marriage  of  plaintiff  and 
defendant,  counsel  for  plaintiff  can- 
not prosecute  the  action  for  fees. 
Public  policy  and  the  whole  spirit 
of  our  legislation  in  encouragement 
of  marriage,  as  well  as  strict  law, 
forbid  the  further  prosecution  of  the 
suit  for  such  puniDss."  Harris  y. 
Tlson,  supra. 

70.  Liefmann  v.  Soloman,  7  Abb 
Pr  (N.  Y.)  409  note  (holding  that  a 
plea  that,  defendant  being  then  sole 
and  unmarried,  and  ready  to  marry 
plaintiff,  plaintiff  then  and  there  re- 
fused, and  up  to  the  time  of  the 
commencement  of  the  action  con- 
tinued to  refuse  to  marry  defendant. 

e resented  a  good  defense).  See  also 
lennls  v.  HcKensle,  24  L,.  T.  Rep.  N. 
S.  368  (where  such  a  plea  was  made 
but  held  not  sustained  by  the  evi- 
dence). 

[a1  DIseovery  of'  dlssass  of  de- 
fendant existing  at  time  of  promise 
as  ground  for  repudiation  and  suit 
for  breach  see  Trammel!  v.  .Vaughn, 
158  Ho.  214,  6t  SW  79,  81  AmSR 
302.  61  LRA  864  (set  out  supra 
S  22). 

77.  Hook  V.  George,  108  Mass. 
324. 

[a]  Vlaa  amountliir  to  gsnsntl 
deaiaL — Where  the  plea  of  defend- 
ant was  as  follows:  "That  he  did 
not  refuse  to  marry  the  plaintiff, 
but  was  ready  and  willing,  and  be- 
fore said  action  was  commenced 
offered  to  fulfil  said  promise,  and 
tendered  the  performance  thereof, 
but  the  plaintiff  unreasonably  re- 
fused to  fulfil  said  promise  on  her 

fart ;  that  the  plaintiff  refused  to 
ulfll  and  consummate  said  promise 
on  her  part,  except  on  terms  and 
conditions  which  ware  unrsasonaljle 


and  no  part  of  the  original  agree- 
ment, and  which  could  not  fairly  be 
required  of  or  complied  with  by  the 
defendant;  that  the  defendant  pro- 
vided a  suitable  Jiouse  and  place  of 
residence,  and  the  plaintiff  refused 
to  go  there  to  reside,  or  to  marry  the 
defendant  If  he  Intended  or  proposed 
to  go  there  and  reside ;  that  the 
plaintiff  refused  to  marry  the  de- 
fendant if  he  took  his  own  daughter, 
being  a  girl  of  tender  years,  to  wit, 
of  flfteen  years  of  age,  to  reside  with 
him,  or  kept  her  in  his  family;  and 
that  the  plaintiff  was  otherwise  un- 
reasonable In  the  interposition  of 
claims  and  demands  which  were  no 
part  of  the  original  promiee,  and  re- 
quired that  defendant  should  com- 
ply with  them  as  conditions  of  her 
fulfllment  of  her  part  of  the  promise 
or  agreement;  and  so  the  defendant 
says  that  he  was  always  ready  and 
willing  to  fulSI  the  promise  made 
by  him.  but  the  plaintiff  was  unwil- 
ling to  fulfil  the  promise  made 
by  her,"  and  the  objection  on  the 
part  of  plaintiff,  disclosed  by  the 
evidence,  to  the  place  of  residence 
selected  by  defendant,  was  that  she 
did  not  want  to  live  in  the  same  town 
with  defendant's  first-  wife,  from 
whom  he  had  been  divorced.  It  was 
held  that  the  plea  amounted  to  no 
more  than  a  general  denial,  and  It 
was  erroneous  to  instruct  the  jury 
that  if  defendant  piv>mlsed  to  marry 
plaintiff  and  failed  to  fulfill  his 
promise  the  burden  was  on  him  to 
justify  his  failure  on  the  grounds 
allegeid.  Hook  v.  George,  108  Mass. 
324. 

78.   Coolldge  V.  Neat.  189  Mass. 

146. 

[a]  The  reason  of  the  mis  is  that 
to  allow  such  a  contention  would  be 
equivalent  to  saying  that  defendant 
may  recede  from  his  contract  If  he 
Is  disinclined  to  fulfill  It  CooUdge 
V.  Neat,  129  Mass.  146. 

[hi  IneowpatlbUlty  resulting  from 
disparity  of  age,  difference  In  charac- 
ter and  disposition,  or  other  causes 
will  not,  as  a  matter  of  law,  justify 
the  man  In  a  refusal  to  perform  his 

Sromise  to  marry.    Van  Houtsn  v. 
[orse,  163  Mass.  414,   88  NE  706, 
44  AmSR  373,  26  LRA  480. 

7S.  Lauer  v.  Banning,  162  Iowa 
99,  181  NW  788  (holding  that  an 
agreement  which  recited  that  in  con- 
sideration  of   the   employment  of 

flalntlff,  a  divorced  woman,  by  de- 
endant,  a  widower,  and  In  consider- 
ation of  the  wages  to  be  paid  her, 
etc.,  plaintiff  waived  all  claims  for 
damages  growing  out  of  anv  legal 
action,  and  that  the  consideration 
should  be  accepted  by  plaintiff  as 
complete  settlement  for  all  claims 
that  might  aubnequently  arise  while 
she  was  in  defendant's  employ,  and 
that  plaintiff  would  not  accuse  de- 
fendant of  any  act  of  impropriety 
toward  her  and  that  the  agreement 
should  be  evidence  that  any  such 
accusations,  If  made,  were  false  and 
fictitious,  being  void  as  immoral  and 
against  public  policy  furnished  no 
defense  to  an  action  for  the  breach 
of  defendant's  subsequent  promise 
to  marry  plaintiff). 

80.  Ireland  v.  Bmmerson.  93  Ind. 
1.  47  AmR  364;  Houser  v.  Carmody, 
173  Mich.  121.  139  NW  9:  Sills  Vb 
I^tham,  8  Tg«..aj^A(»^(3g^^ 
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An  agreement  to  settle  a  breach  of  promise  to 
marry  by  payment  of  a  oertaiii  sum,  and  the  bal- 
ance in  the  future  in  case  plaintiff  were*  not  mar- 
ried, invalid  as  to  such  future  payment  because 
restraining  marriage,  is  not  a  bar  to  plaintiff's 
action  for  breach  of  the  promise  to  marry."' 

37]  F.  Juriadiction  and  Venne.  It  has  been 
doubted  in  England,  whether,  where  the  contract 
was  made  in  a  foreign  country,  an  action  can  be 
maintained  in  the  country  where  the  breach  occurs, 
unless  the  jurisdiction  of  such  country  is  submitted 
to.^  In  Vermont  it  has-  been  held  that  in  an  action 
for  breach  of  promise  to  marry,  made  in  Italy,  to  be 
performed  there,  and  which  was  brok^  there,  the 
omission  in  the  declaration  to  lay  the  action  in  the 
county  where  the  suit  was  brought,  under  a  vide- 
licet, does  not  affect  the  court's  jurisdiction  to  try 
the  case,  for  that  fiction  does  not  designate  the 
county  from  which  the  jury  is  drawn,  bat  the  place 
of  trial  is  determined  by  statute.^ 

[$  38]  a.  Parties— 1.  PlaintiiT.  Although  the 
reported  eases  show  that  the  action  for  breach  of 
promise  to  marry  is  almost  invariably  by  the  woman 
against  the  man,  and  an  action  by  Uie  man  against 
the  woman  ia  practically  unknown,  yet  it  is  clear 
that  the  man,  as  well  as  the  woman,  has  a  right  of 
action  in  case  of  a  breach,  and  may  bring  an  action 
therefor.** 

An  Infant  party  to  the  promise  may,  through  his 


guardian  ad  litem  or  next  friend,  bring  an  actios 
against  an  adult  party  for  breach  of  the  promise.^ 
The  execator  or  adminiBtrator  of  a  deceued  party 

to  the  contract  cannot  bring  an  action  for  breach 
of  the  promise." 

Where  plaintiff  marries  while  tiu  action  ia  pend- 
ing, it  is  not  necessary  that  her  hnsband  should  be 

brought  in  as  a  party  plaintiA." 

[$  39]  2.  Defendant.  An  action  for  breach  of 
promise  to  marry  may,  under  certain  circumstances, 
be  maintained  against  one  who  is  incapable  of 
marrying  .plaintiff  because  of  a  preexisting  mar- 
riage," but  such  an  action  cannot  be  maintained 
against  an  infant;"*  nor  is  it  maintainable  against 
the  personal  representatives  of  a  deceased  prom- 
isor, unless,  perhaps,  where  special  damages  an 
set  up." 

The  parent  of  the  promisor  cannot  be  sued  for 
damage  resulting  from  the  breach  of  the  promise 
where  the  recovery  is  sought  on  the  theory  that 
the  parent  was  guilty  of  a  wrong  in  inducing  the 
promisor  to  refuse  to  carry  out  -the  promise  -."^  but 
m  Canada,  the  eourt,  proceeding  on  the  view,  which 
is  opposed  to  the  overwhelming  weight  of  author- 
ity,"^ that  the  action  for  breach  of  promise  to  marry 
ia  ex  delicto,  has  considered  that  a  parent  may  be 
held  liable  for  a  breach. by  a  minor  child.'** 

li  40]  H.  Froceas.  The  summons  should  be  in 
conformity  with  any  statutory  requirements,"  and 


.  81.  McCoy  V.  Flynn,  169  Iowa  628, 
161  NW  iCS. 

82.  Cherry  v.  Thompson,  L.  R.  7 
Q.  B.  673;  Durham  v.  Spence,  L.  R. 
6  Exch.  46. 

83.  Maaaucco  v.  Tomassl,  80  Vt. 
186,  67  A  551. 

8i.  Leeds  v.  Cook,  4  Esp.  266; 
Baddelcy  v.  Mortlock,  Holt.  N.  P. 
161,  8  ECI.  67;  Harrison  v.  Cage,  12 
Uod.  214,  88  Reprint  1271. 

8S.  Cannon  v.  Alsbury,  1  A.  K, 
Marsh.  {i;y.>  78,  10  AmD  709.  See 
also  supra  9  3. 

ee.  Ind. — Boor  v.  Lowrey,  108  Ind. 
468,  8  NE  131,  S3  AmR  619. 

Mo. — Ilovey  v.  Page,  56  M«.  142. 

Mass. — Smith  v.  Sherman,  4  Cush. 
408;  Stobblna  v.  Palmer,  1  Pick,  71, 
11  AmD  146. 

N.  T.— Wade  v.  Kalbflelach.  68  N. 
T.  262,  16  AbbPrNS  104,  17  AmR 
S60. 

Vt. — Connecticut,  etc,  R.  Co.  V. 
Bliss,  24  Vt.  411. 

Va.— Grubbs  v.  Suit.  32  Oratt.  {7« 
Vo.)  203,  84  AmR  766. 

Eng. — Plnlay  v.  Chirney,  20  Q.  B. 
D.  4U4;  Chamberlain  v.  Williamson, 
2  M.  &  S.  408,  106  Reprint  483. 

lal  JlMaoa  Sot  rvl*. — "An  action 
for  breach  of  promise  to  marry  Is 

fiersonal,  and  dying  with  the  person 
t  does  not  survive  after  death  of 
plaintiff."  Harris  V.  Tlson,  U  Oa. 
ttZD.  36  AmR  126. 

[b]  Birtn  of  oUld^An  allegation 
that  after  such  alleged  promise  of 
marriage  the  deceased  promisee  has 
a  child  born  to  her  out  of  wedlock, 
now  living,  and  that  the  promisor 
Is  the  father  of  such  child,  would 
only  increase  the  damages  on  the 
ground  of  Injury  to  the  character, 
and  not  to  the  estate.  Hovey  v. 
Pasre.  55  Me.  142. 

■nrvlvBa  of  Mtlon  for  bMaan  of 
manlaff*    promise  flreneimllr 
Abatement  and  Revival  9  822. 

87.  Shuler  v.  Milleapa,  71  N.  C. 
297. 

Xsntkff*  Of  plalwtMT  to  —otlMg 
after  breacOi  as  a  defense  see  supra, 
i  34. 

88.  See  supra  |  7. 

89.  See  supra  |  8. 

90.  EVench  v.  Seamans,  27  App. 
Civ.  612,  fiO  NTS  776  Yapp  dlsm  167 
N.  T.  704  mem.  62  NE  1124  mem]; 
LAttlmore  t.  Simmons,  IS  Serg.  & 
R.   (Pa.)   188;  Qrubbs  v.  Suit,  22 


Oratt.  (73  Va.)  208,  54  AmR  765; 
Flnlay  v.  Chirney.  20  Q.  B.  D.  494. 

Bnrvtval  of  Mtioa  for  bresAh  of 
promise  to  manr  generally  see 
Abatement  and  Revival  i  833. 

[a1  Judgment  will  not  be  arrested 
on  the  ground  that  tbe  action  does 
not  lie  against  personal  representa- 
tives, after  a  verdict  against  exe- 
tors  or  administrators  for  a  breach 
of  marriage  promise  made  by  their 
decedent.  Davy  v.  Myers,  Taylor 
(U.  C.)  89. 

91.  Finlar  V.  Chirney,  20  Q.  B.  D. 
494. 

[a]  Special  damages  oooM  only 
exist  where,  besides  the  promise  to 
marry,  there  was  at  the  making  of 
the  contract  another  promise  affect- 
ing the  personal  property  of  the 
one  party  or  the  other.  Plnlay  v. 
Chirney.  SO  Q.  R  D.  494. 

[b]  Damage  to  propertj. — ^An 
allegation  of  special  damage  which 
would  cause  the  action  to  survivn 
must  be  of  damage  to  the  property, 
and  not  to  the  person  merely,  and 
such  as  would  be  sufflelent  of  Itself 
to  sustain  a  suit.  Hovey  v.  Page, 
66  Me.  142. 

[c]  Atttennntlal  eontnwt. — if  an 
action  for  a  breach  of  promise  of 
marriage  will  survive  against  the 
executor  of  the  promisor,  where 
special  damage  Is  alleged,  an  allegra- 
tlon  of  special  damages  for  not  exe- 
cuting an  antenuptial  contract  which 
Is  within  the  statute  of  frauds  Is 
not  sufflelent  to  bring  the  case  within 
the  rule.  Chase  v.  Fits,  132  Mass. 
859. 

B9.  Leonard  v.  Whetstone,  84  Ind. 
A.  388,  68  NE  197,  107  AmSR  262. 
See  also  Delage  v.  Normandeau,  9 
Que.  Q.  B.  98  (holding  that  the  father 
of  a  minor  is  not  a  proper  defendant 
on  the  ground  that  he  caused  a 
breach  of  the  promise,  where  it  ap- 
pears that  the  minor  sua  sponte  re- 
fused to  carry  out  the  proposed  mar- 
riage). 

93>    See  supra  S  24. 

94.  Intemoscla  v.  Bonelll,  28 
Que.  Super.  68,  60  (where  It  is  said: 
"Damages  due  or  recoverable  for 
breach  of  promise  to  marry  are  not 
due  for  breach  of  a  contract  entered 
Into  by  the  party  promising.  The 
promise  to  marry  Is  not  a  binding 
contract.  The  fault  Involved  In  the 
failure    to    comply    with    such  a 


promise — In  cases  where  it  Involves 
such  fault — Is  not  a  contractual  but 
a  delictual  fault.  The  majority  of 
the  authors  of  the  French  Jurispru- 
dence, as  well  as  our  own,  seem  to 
me  practically  all  agreed  as  to  this. 
2  Laurent,  804  &  seq.,  3  Demol, 
28  ft  seq.,  Larombiere,  on  art.  1227 
C.  N.,  6  Aubry  and  Rau,  sec.  4o4. 
note  26,  Fusler  Herman  Code,  art 
1382-83,  2124  ft  seq.,  Slrey  33,  1 
Sourdat  446.  1  Marcade,  663,  Ben- 
ning  v.  Orange,  14  LCJur  284,  where 
the  breach  is  expressly  described  as 
a  personal  wrong,  and  the  action  based 
on  It  declared  to  be  In  consequence  tri> 
able  by  Jury.  Chamberland  v.  Par- 
ent, 8  Que.  L.  299,  and  cases  cited 
in  6  MIgnault  page  869.  This  being 
so,  I  do  not  see  what  distinction  is 
to  be  made  between  the  father's  re- 
sponsibility for  damages  resulting 
from  such  delictual  fault  of  his 
minor  child,  and  that  for  damages 
caused  by  any  other  act  of  such 
child.  Article  1064  makes  no  such 
distinction.  It  covers  all  damages 
caused  by  the  minor  child  withonl 
distinction,  whenever  the  father  can- 
not show  that  he  could  not  prevent 
them.  The  only  case  I  have  been 
able  to  find  where  the  question  of 
responsibility  of  the  father  for 
breach  of  promise  by  his  minor 
child  Is  dealt  with  Is  Delage  v.  Nor- 
mandeau, 9  Que.  Q.  B.  98.  In  tbat 
case  the  Superior  Court  held,  as  did 
the  judgment  a  quo  In  this  case,  but 
the  Court  of  Queen's  Bench,  thoui* 
cottflrmlng  on  other  grounds,  struck 
out  this  considerant,  expressly  re- 
fusing to  so  hold.  Unless,  therefore, 
a  declaration  In  an  action  directed 
against  the  father  of  a  minor,  setting 
up  an  unjustified  breach  of  promise 
to  marry  by  such  minor,  and  claim- 
ing damages  from  the  father  in  con- 
sequence, show  on  its  face  that  the 
father  could  not  have  prevented  the 
Injury  done  the  plaintiff  by  the 
minor.  It  is  not  demurrable.  Such  a 
declaration  sets  up  acts  causing 
damage  for  which  the  law  makes  the 
father  responsible,  leaving  it  to  him 
to  relieve  himself  of  such  responsi- 
bility by  proving  bis  InablUty  to 
prevent  them"), 

9S.  McDonald  t.  Walsh.  C  AtbPr 
rN.  Y.)  68;  HcNeff  T.  Short,  14  How 
Pr  (N.  T.)  468. 

[a]   Vahmt  X.  T.  Oode  Proo.  |  U» 


For  later  tamtm,  OeTolopmeitta  and  OhaafM  In  the  law  see  onmnlatlve  Annotations,  same  title,, 
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ii  h&B  been  held  that  it  should  afford  defendant 
generally  the  same  information  as  the  declaration 
and  ahonld  contain  its  enbstance.*' 

411  !■  Arrest  of  Defendant.  Under  some  stat- 
utes defendant  in  an  action  for  breach  of  promise 
of  marriage  is  subject  to  arrest.^'  In  Porto  Rico 
the  court  has  refused  to  order  the  arrest  of  a  de- 
fendant in  an  action  for  breach  of  promise  to  marry, 
before  judgment,  where  defendant  resided  in  the 
jurisdiction  and  was  not  shown  to  intend  to  leave, 
it  appearing  that  there  bad  been  no  seduction  of 


1,  the  proper  form  of  summons 
la  Uiat  unless  defendant  answers, 
etc..  plaintiff  will  take  Judgment  for 
a  mm  specified  therein.  wlUlama  v. 
Miller,  4  HowPr  (N.  T.)  94,  2  Code 
Rep  55;  I^eopold  v.  Poppentaelmer,  1 
CodeRep  (N.  Y.)  39. 

se.  Grant  v.  Durerln.  15  N.  H.  167. 
[a]  Tarlaaee  betwMa  auiiuiioiis 
UH  dMOarmtleii* — Where  a  declara- 
tion for  hreaCh  of  promise  of  mar- 
riace  alleged  that  defendant  prom- 
ised to  marry  plaintiff  on  request, 
and  that  plaintiff  afterward,  on  Nov. 
20.  1849,  requested  defendant  to 
marry  her,  and  the  summons  merely 
reqplred  defendant  to  appear,  etc., 
and  answer  In  a  plea  of  the  case  on 
contract  for  breach  of  promise  of 
mirrlMre  with  plaintiff  when  she  was 
sole  and  unmanied.ln  the  year  1849 
the  summons  did  not  give  to  defend- 
ant the  same  Information  which  the 
declaration  save  more  at  large,  nor 
did  it  contain  the  substance  thereof, 
and  this  was  sufficient  cause  to 
abate  the  writ.  Grant  v.  Durgln,  45 
N.  H.  167. 
97.  See  Arrest  It  98,  96. 
M.  Rivera  v.  Cadierno,  2  Porto 
Rico  Fed.  855,  866  (where  It  Is  said: 
"Under  the  circumstances,  and  par- 
ticularly because  of  the  absence  of 
allegations  in  the  declaration  show- 
log  real  reason  for  it,  the  court  feels 
constrained  to  deny  the  order  for 
arrest  at  this  time,  but  reserves  the 
right  to  Issue  It.  should  It  be  shown 
that  defendant  attempts  to  dispose 
of  his  property  with  Intent  to  Impede 
plaintiff,  or  should  attempt  to  leave 
the  Jurisdiction  with  the  same  In- 
tent, or  otherwise  attempt  to  thwart 

}>lalntlff  In  the  collection  of  any 
udgment  she  may  obtain"). 

99,  Bussard  v.  Knapp.  12  HowPr 
(N.  T.)  604:  Waddell  v.  Wallace,  82 
OkL  140.  146,  121  P  245.  AnnCanl914 
A  est  [quot  Cycl;  Qlasscock  v.  Shell, 
ST  Tex.  215;  HcCarvlUe  v.  Boyle,  89 
Wis.  651,  62  NW  617. 

[a]  FstniOB  auJBolsat. — In 
an  action  for  breach  of  promise  to 
marry  the  petition  alleged  In  sub- 
stance: "That  In  April.  1905,  plain- 
tiff was  an  unmarried  woman  resid- 
ing In  the  state  of  Kansas.  That  at 
that  time  defendant  represented  to 
ber,  plaintiff,  that  he  was  a  single 
man.  That  upon  such  representa- 
Hona,  believing  same  to  be  true  and 
relying  on  the  truth  of  same,  at  the 
■peclaT  Instance  and  request  of  de- 
fendant, she  promised  to  marry  him 
ud  he  promised  to  marry  her,  and 
thkt  they  thereupon  entered  Into  a 
marriage  contract,  each  promising  to 
marry  the  other,  mutaally  agreeing 
tbat  the  marriage  should  take  place 
In  tbe  latter  part  of  June,  1906.  That 
thereafter,  relying  on  the  truth  of 
defendant's  representations  that  he 
was  a  single  man  and  reiving  on  the 
faithfulness  of  his  promise  of  mar- 
riage, she  proceeded  to  make  prepar- 
ations for  marriage  to  defendant, 
purchasing  dresses  and  other  Items 
of  apparel  constituting  her  wedding 
outOt,  as  expressed  in  the  petition, 
expending  therefor  the  sum  of  (620. 
That,  although  she  was  ready  to 
marry  defendant  at  the  time  agreed 
upon,  he  refused  to  marry  her.  That 
thereafter,  some  time  In  July,  1906, 
she  met  defendant  In  St.  Louis  at  his 
special  instance  and  request,  and 
tnere  for  the  first  time  learned  that 
he  was  not  a  single  man,  and  not 
eligible  to  marriage,  for  the  reason 
that  he  had  a  wire  from  whom  he 


had  not  been  divorced  long  enough 
to  become  eligible  to  marriage,  and 
that  he  still  refused  to  marry  her. 
That  said  representations  of  defend- 
ant that  he  was  a  single  man  and 
eligible  to  marriage  were  false  and 
fraudulent,  and  that  she  was  deceived 
and  defrauded  thereby.  That  having 
relied  upon  defendant's  representa- 
tions that  he  was  eligible  to  mar- 
riage, and  believing  in  the  truth  of 
his  promises  to  marry  her  in  the 
latter  part  of  June,  she  Informed 
many  of  her  friends  of  her  coming 
marriage.  That,  upon  learning  that 
she  had  been  deceived,  and  that  all 
of  defendant's  declarations  were 
false,  she  was  greatly  humiliated 
thereby,  and  suffered  great  mental 
anguish  and  loss  of  health  therefrom, 
and  was  damaged  thereby  in  being 
deprived  of  the  society  and  support 
of  a  husband  In  the  sum  of  llo.OOO, 
In  mortification  from  facing  her 
friends  and  comrades  In  the  sum  of 
86,000,  In  mental  anguish  and  loss  of 
health,  the  sum  of^  19,000,  and  for 
the  amount  expended  for  wedding 
clothes  1620,  for  all  of  which  she 
prayed  Judgment"  It  was  held  that 
this  petition  waa  eufflcient  as  acainst 
a  general  demurrer,  the  court  saying: 
"The  petition  clearly  shows  on  Its 
face  that  a  marriage  contract  was 
entered  Into  by  plaintiff  and  defend- 
ant: that  plaintiff  acted  la  good 
faith  therein  and  relied  thereon,  that 
she  was  ready  to  fulfill  her  promise 
at  the  appointed  time;  that  the  con- 
tract was  broken  by  defendant's 
refusal  to  marry  her;  that  defendant 
'rfas  wholly 'at  fault  In  the  breach 
thereof:  and  that  plalntlfl  was  dam- 
aged by  reason  or  such  breach,  and 
setting  out  the  Items  and  amounts 
of  damage  sustained  from  different 
features  of  the  wrong.  We  think 
this  Is  all  that  the  law  requires  In 
order  to  make  a  petition  good  on 

Seneral  demurrer."  Waddell  v.  Wal- 
Lce,   38   Okl.   140,   141,   145,  181  P 
245,  AnnCa8l914  692. 

[b]  TaUnre  to  aUege  tlglit  of 
aotlon  under  law  of  oowttary  where 
pronlse  made. — Where  the  declara- 
tion set  up  a  contract  made  in  Italy, 
to  be  performed  there^  and  which  was 
broken  there,  a  failure  to  allege  a 
right  of  action  under  the  Italian  law 
did  not  go  to  the  Jurisdiction  of  the 
subject  matter.'but  only  to  the  suffi- 
ciency of  the  declaration;  for,  the 
cause  of  action  declared  on  being 
transitory,  the  court  could  Judge  con- 
cerning the  general  question  Involved, 
and  tbat  was  Jurisdiction  of  the  sub- 
ject matter.  Irrespective  of  the  exist- 
ence of  a  good  cause  of  action.  Mas- 
succo  V.  Tomasst,  80  Vt.  186,  67  A  561. 

[c]  TaUnre  to  present  a  good 
oauss  of  action  Is  not  oured  by  ver- 
dict where  tbe  answer  sets  up  as  a 
defense  that  plaintiff  was  an  Infant, 
that  the  guardian  had  refused  his 
consent  to  the  marriage,  and  that 
the  marriage  contract  was  rescinded 
by  mutual  consent.  Such  an  answer 
admits  only  that  there  had  been  a 
marriage  engagement  between  the 
parties,  but  does  not  admit,  either 
In  form  or  substance,  expressly  or 
by  implication,  that  plaintiff  had 
ever  offered  to  berform  It,  or  that  on 
such  offer  defendant  had  refused. 
FIble  V.  Caplinger,  13  B.  Mon.  <Ky.) 
464. 

1.  Graves  v.  Rivers,  123  Qa.  224, 
51  SE  318;  Hughes  v.  Walter,  68 
Misc.  199,  116  NTS  1. 

[a]    Identic  of  parties.— Where 


plaintiff,  and  defendant  not  being  charged  with 
fraud,  insolvency,  or  coneeabnent  of  his  property." 

42]  J.  Pleading — 1.  Ottmplaint,  Declaration,  or 
Petition — a.  In  OeueraL  The  eomplaintr  declaration, 
or  petition  should  set  out  all  facts  which  are  relied 
on  as  constituting  the  cause  of  action"  clearly 
alleging  both  the  promises  to  marry  and  their 
teims,^  and  defendant's  breach.'  These  eon^rise 
all  tbe  issuable  facts  in  the  action  and  are  all  that 
need  be  alleged  in  order  to  constitute  a  cause  of 
action.' 

the  names  of  plaintiff  and  defendant 
were  given  In  full  in  the  caption  and 
commencement  of  the  complaint, 
but  in  a  paragraph  of  the  complaint 
plaintiff  was  identified  as  "she*'  and 
''her,"  without  reference  to  the  cap- 
tion, it  was  held  that  as  to  the 
identity  of  the  parties  the  paragraph 
sulllclently  averred  a  promise  to 
marry  each  other.  Cates  v.  McKIn- 
ney,  48  Ind.  562,  17  AmR  768. 

[b]  Oonstruetfam  of  eemplalnt  as 
deelarlBf  on  valid  irrnmistii  Whnrn 
the  complaint  alleged  that  the  time 
for  the  marriage  was  fixed  for  the 
yew  1902,  and  at  defendant's  request 
the  marriage  was  postponed,  and 
that  many  times,  and  aa  late  as 
June,  1906,  defendant  repeated  his 
promise  to  marry  plaintiff,  and  It 
was  proved  that  the  first  promise 
was  made  before  plaintiff  secured 
a  dlvorcs  from  her  previous  husband, 
but  the  promise  was  renewed  after 
such  divorce  was  obtained,  it  was 
held  that  the  complaint  shbuld  be 
construed  as  based  on   the  subae- 

?uent  valid  promise.  Lea  man  v. 
hompson,  48  Wash.  B79,  86  P  92S. 

[c]  Dsfsetkrs  AeelantUm^'-Ths 
plaintiff,  after  setting  forth  certain 
assurances  of  love  and  affection,  al- 
leges that— 'by  reason  of  such  mu- 
tual understandings,  the  plaintiff  and 
defendant  then  and  there  became 
and  were  engaged  to  be  married  to 
each  other.'  we  think  this  Is  a  non 
sequitor.  The  assurance  and  un-  ' 
derstandlngs  set  forth  do  not  Im- 
port a  promise  of  marriage.  And 
the  only  promise  to  marry,  or  en- 
gagement to  be  married,  is  alleged 
to  have  been  by  reason  of  these 
understandings,  that  Is,  on  account 
of  them.  We  think  It  IS  not  equivalent 
to  a  direct  and  positive  averment  of 
a  promise  on  the  part  of  either." 
Oannong  v.  Henderson.  112  Me.  388, 
93  A  822. 

[d]  WheHher  the  engagement  was 
fai  writing  or  by  pazol  should  be  al- 
leged. Levin  V.  Cukerowltx,  20  Pa. 
DIst.  1020. 

a.  Oa. — Oraves  v.  Rivera,  128  Ga. 
224,  51  8E  818. 

Ind. — Walters  v.  Stockberger,  SO 
Ind.  A.  277,  50  NB  768. 

Me. — Qarmong  v.  Henderson,  112 
Me.  888,  92  A  822. 

N.  T. — Hughes  V.  Walter,  63  Misc. 
199,  116  NYS  1. 

Okl.— Waddell  v.  Wallace,  32  Okl. 
140,146,  121  P  246.  AnnCasl914A  692 
£quot  Cyc). 

Wis.— McCarvlIle  T.  Boyle,  89  Wis. 
661,  62  NW  517. 

[a]  Xnsufllalent  averment. — "No 
breach  Is  alleged  in  this  count,  ex- 
cept Inferential  ly,  and  argumenta- 
tlvely.  The  plaintiff  avers  only  that 
by  reason  of  the  defendant's  failure 
and  refusal  to  keep  his  promise,  she 
was  degraded  and  disgraced.  This 
is  not  a  direct  and  positive  averment 
of  a  breach,  and  fs  not  sufhcienL" 
Qarmong  v.  Henderson,  112  Me.  388, 
92  A  322 

[hi  An  allegatloa  that  dsfeadaat 
has  married  another  Is  not  objection- 
al  on  demurrer,  such  allegation  being 
inserted  to  show  a  breach  of  the 
contract.  Ortls  v.  Navarro,  10  Tex. 
Civ.  A.  196,  30  8W  581.  But  compare 
McCarvIlle  v.  Boyle,  89  Wis.  651,  62 
NW  517  (holding  that  an  allegation 
that  defendant  married  another  since 
the  promise  to  marry  plaintiff  Is 
unnecessary  and  redundant). 

S.  Graves  v.  Rivers.  123  Oa.  224. 
51  SB  818:  Waddell  v>  WaUaoe,  3f 

Digitized  by  VjOOQ  IC 


844  [flfC.J.] 


BREACH  OF  MARRIAGE  PROMISE 


[§§  42^ 


A  decUration  comitiiig  tortwUe  for  fraud  and 
deceit  whereby  plaintiff  has  suffered  injury  has  been 
held  good  on  demurrer.* 

[$43]  b.  Particular  ATermenta — (1)  Competency 
To  Ocmtract.  It  is  not  necessary  to  allege  that  the 
parties  were  competent  to  contract,"  or^  where  plain- 
tiff is  a  minor,  that  her  guardian  consented  to  a 
marriage  with  defendant* 

44]  (2)  UutnaUty  of  Contract  While  the 
complaint  must  show  the  mutuality  of  the  contract 

Okl.  140.  146,  121  P  246.  AnnCaa 
1914A.  esirquot  Cyol;  McCarvlUe  V. 
Boyle,  89  Wtu.  «61,  62  NW  bll. 

"All  that  la  necasa&ry  to  b«  al- 
leged In  the  petition  la  the  promise 
to  marry  ana  their  terms,  and  the 
defendant's  breach.  Where  special 
damages  are  not  claimed,  these  aver- 
ments comprise  all  the  Issuable 
facts."  Graves  v.  Rivers,  12S  Oa. 
224,  227.  SI  8E  Sit. 

[a]  Iners  Ow  paMlM  hMA  pmwU 
onuy  be«  marxlsd  and  divorced  an 
allenition  that  the  parties  while  mar- 
rlea  agreed  to  procure  divorce  and 
afterward  to  remarry  is  Immaterial. 
Bowman  v.  Bowman,  163  Ind.  498, 
65  NE  422. 

[b]  Defendant's  kmowledff*  of  fsl- 
■U^  of  represeatattoB  aa  to  oapaolty 
to  mail  J.  A  complaint,  tn  an  ac- 
tion for  breach  of  promise  of  mar- 
riage, alleged  that,  plaintiff  being 
sole  and  unmarried,  and  competent 
to  contract  to  marry,  and  defend- 
ant representing  himself  to  be  sole 
and  unmarried,  and  competent  to 
contract  to  marry,  the  latter.  In 
consideration  of  plalntilT's  promise 
to  marry  htm,  promise^  plaintiff  to 
marry  her.  It  then  averred  that 
platntlft,  confiding  In  such  represen- 
tation and  promise,  continued  and 
still  was  unmarried,  and  that  she 
had  no  knowledge  or  information  to 
lead  her  to  believe  that  the  promise 
and  representations  of  defendant 
were  false  or  fraudulent;  and  It 
averred  that  the  said  representations 
were  false  and  fraudulent,  and  made 
with  the  intention  to  deceive,  that 
defendant  then  was.  and  still  con- 
tinued to  be,  a  married  man.  and  that 
his  promise  to  marry  was  fraudu- 
lent and  to  plalntlCT's  damage.  It 
was  held  that  the  complaint  stated 
sufficiently  defendant's  promise  to 
marry,  and  hie  representation  that 
he  was  unmarried  and  competent  to 
marry  plaintiff;  and  that  It  was  un- 
necessary to  allege  that  he  knew 
his  representation  to  be  untrue. 
Blattmacher  v.  Saal,  29  Barb.  (N. 
Y.)  22. 

re]    Complaints  held  aoJIIolenti^ — 

Graham  v.  Martin,  64  Ind.  667;  Broy- 
hill  V.  Norton,  175  Mo.  190.  74  SW 
1024;  Hughes  v.  Walter.  63  Mtsc. 
199,  116  NYS  1;  Waddell  v.  Wallace, 
32  Okl.  140.  121  P  245,  AnnCasl914A 
692;  Poe  V.  Arch.  26  S.  D.  291,  128 
Nw  166;  Lohner  v.  Coidwell,  15 
Tex.  Civ.  A.  444.  39  SW  691. 

4.  Pollock  V.  Sullivan.  63  Vt:  507, 
38  AmR  702  (where  the  declaration 
was  as  follows:  "In  a  plea  of  the 
case  for  that  whereas,  heretofore,  to 
wit.  on  the  1st  day  of  October,  A.  D. 
1879,  at  St.  Albans  aforesaid,  the 
plaintiff  being  sole  and  unmarried 
and  fully  competent  to  contract  to 
marry,  and  the  defendant  represent- 
ing himself  to  be  sole  and  unmar- 
ried, and  fully  competent  to  con- 
tract to  marry,  the  said  defendant 
did,  in  consideration  of  the  promise 
of  the  plaintiff  to  marry  him,  the 
said  defendant  then  and  there  at  St. 
Albans  aforesaid,  faithfully  promised 
to  marry  the  said  plaintiff;  and  the 
plaintiff,  confiding  in  said  represen- 
tations and  promise,  hath  from  that 
time  to  this,  remained  and  still  Is 
sole  and  unmarried,  and  had  no 
knowledge  or  Information  that  any 
of  the  said  representations  of  the 
defendant  were  false  or  fraudulent 
at  the  time  of  making  said  mutual 
promise  to  marry.    And  the  plain- 


tiff avers  that  said  representations 
of  said  defendant  were  false,  fraud- 
ulent, deceitful  and  untruthful  In 
every  respect,  and  that  the  said  de- 
fendant then  was  and  for  a  long  time 
before,  had  been  and  still  Is,  living 
with  her,  the  said  defendant's  wire 
at  St.  Albans  aforesaid,  all  of 
which  the  said  defendant  well  knew; 
and  ao  the  said  defendant  craftily, 
subtly,  deceitfully,  maliciously,  de- 
ceived and  defrauded  said  plaintiff 
In  obtaining  said  promise  to  marry, 
And  grossly  and  wantonly  wronged 
and  injured  the  said  plaintiff  by  de- 
priving her  of  her  good  name  and 
reputation,  whereby  the  plaintiff  has 
suffered  great  wrong  and  Injury  and 
damage  to  her  feelings  and  disap- 
pointment of  her  reasonable  expecta- 
tions, money  value,  and  worldly  ad- 
vantages of  marriage,  permanent 
home,  and  advantages  of  domestic 
happiness.  To  the  damage  of  the 
plaintiff  three  thousand  dollars"). 

8.  Tucker  v.  Hyatt,  144  Ind.  636, 
41  NE  1047,  43  NE  872;  Jones  v. 
Layman,  128  Ind.  569,  24  NB  363; 
OlasBcock  V.  Shell,  67  Tex.  216. 

[a}  The  reason  of  the  rule  is  that 
where  a  promise  Is  duly  alleged  it 
will  be  inferred  that  the  parties 
thereto  were  legally  competent  to 
contract  to  marry.  Jones  v.  Lay- 
man. 123  Ind.  569,  24  Nm  363; 
Blattmacher  v.  Saal,  29  Barb,  <N.  T.) 
22.  7  AbbPr  409. 

6.  Cannon  v.  Alsbury.  1  A  K. 
Marsh.  <Ky.>  76.  10  AmD  709  (hold- 
ing that.  If  it  Is  necessary  to  show 
consent.  It  Is  sufficient  that  It  Is 
shown  by  evidence  at  the  trial). 

7.  Ind. — Cates  v.  McKlnney,  ii 
Ind.  562,  17  AmR  768. 

Iowa. — Edwards  v.  Edwards,  93 
Iowa   127.    61    NW  413. 

Ky, — Burnham  V-  Cornwall,  16  B, 
Mon.  284,  63  AmD  629  and  note. 

Me. — Oarmong  v,  Henderson,  112 
Me.  383,  92  A  322. 

Mo. — Broyhlll  v.  Norton.  176  Mo. 
190.  74  SW  1024;  Roper  v.  Clay,  18 
Mo.  383,  69  AmD  314. 

N.  Y. — Smyth  v.  Greacen,  100  App. 
Div.  276,  91  NYS  460. 

"An  averment  that  the  promise 
was  mutual  is  also  material  and 
necessary."  Oarmong  v.  Henderson, 
112  Me.  383.  92  A  322. 

[a]  Complaints  held  saf&oient, — 
(1)  A  complaint  In  an  action  for 
breach  of  promise  of  marriage,  al- 
leging that,  "on  the  first  day  of 
October,  1886,  In  consideration  that 
the  plaintiff,  beln^  unmarried,  at  the 
request  of  the  defendant  promised 
to  marry  him.  the  defendant  prom- 
ised to  marry  the  plaintiff  on  or 
about  the  30th  day  of  April,  1886," 
was  suflicient,  and  not  open  to  the 
objection  that  there  were  no  mutual 
promises  maturing  at  the  same  time. 
Adams  v.  Byerly,  123  Ind.  368.  24  NE 
130.  (2)  A  complaint  alleging  that 
"said  defendant  entered  Into  a  con- 
tract with  her  ...  by  which  it 
was  agreed  by  and  between  them 
both  that  they  would  get  married," 
etc..  although  not  in  the  usual  form, 
Is  sufhctent.  Gates  v.  McKlnney.  48 
Ind.  562.  17  AmR  768, 

Jb]  Alder  by  vcrdlot^A  petition, 
ling  to  aver  that  defendant  had 
promised  to  marry  plaintiff,  but  aver- 
ring a  promise  to  marry  defendant, 
and  alleging  that  defendant  not  re- 
garding the  promise  had  married  an- 
other person,  is  aided  by  verdict. 
BO  that  objection  cannot  be  raised 


to  marry,^  no  particular  form  of  words  is  neces- 
sary, but  any  Umguage  which  shows  such  mutuality 
is  sufficient.^ 

[$  45]  (3)  Time  and  Place  for  Pttformaiice.  It 
is  not  necessary  to  set  forth  in  the  complaint  any 
time  and  place  as  having  been  agreed  on  for  the 
performance  of  the  marrif^,'  although  where  a 
time  and  'a  place  were  agreed  on  it  is  proper  that 
they  should  be  set  forth." 

[$  46]  (4)  Date  of  FromiM  and  Breacb.  It  has 

thereafter,  although  it  would  be  bad 
on  demurrer.  Roper  v.  Clay,  18  Mo. 
383,  69  AmD  814. 

8.  Ind. — Jones  v.  layman,  133 
Ind.  669,  24  NE  863;  Adams  v.  By- 
erly, 121  Ind.  368,  24  NEl  ISO:  Wal- 
ters V.  StDCkberger,  20  Ind.  A.  277. 

60  NE  7«t. 
Iowa. — Olmatnd  v.  Hoy,  112  Iowa 

349,  88  NW  1066;  Bdwards  v.  Ed- 
wards, 93  towa  127.  ISO.  61  NW  413. 

Minn. — Tamke  v.  Vangsnes.  72 
Minn.  236.  76  NW  217. 

Uo.— Broyhlll  v.  Norton.  17S  Mo. 
190,  74  SW  1024;  Roper  v.  Clay.  18 
Mo.  38S.  69  AmD  814. 

N.  Y. — Blattmacher  v.  Saal,  29 
Barb.  22.  7  AbbPr  409:  Getulson  v. 
Bernstein,  16  Mlac.  627.  37  NYS  220: 
Dunning  v.  Thomas,  11  HowPr  281. 

Oh.~-Dalton  v.  Barchand.  4  Oh. 
Dec.  (Heprint)  S76,  2  ClevLRep  S7. 

Okl.— Waddell  'v.  Wallace,  32  Okl. 
140.  146.  121  P  246,  AnnCasl914A 
692  [quot  CycJ. 

Or. — Lahey  v.  Knott.  8  Or.  198. 
Tex. — Huggins  v.  Carey,  (Civ,  A) 
149  SW  390;  Lohner  v.  Coidwell,  15 
Tex.  Civ.  A.  444.  39  SW  691, 

Wash. — Leaman  v.  Thompson.  43 
Wash.  579.  86  P  926. 

Wis. — McCarvllle  v.  Boyle.  89  Wis. 
651.  62  NW  517. 

[al  Untuality  Is  snflolsntly  sliowa 
(1)  by  an  averment  that  at  a  par- 
ticular time  plaintiff  and  defendant 
"agreed  to  marry  one  another" 
(Jones  V.  Layman.  123  Ind.  694.  24 
NE  363)  (2)  or  that  "the  defendant 
entered  into  a  contract  with  her 
by  which  It  was  agreed  by  and  be- 
tween them  both  that  they  would 
get  married"  (Cates  v.  McKlnney. 
48  Ind.  662,  17  AmR  768),  (3)  and 
an  allegation  that  defendant  entered 
Into  a  verbal  contract  by  which  he 
promised  "and  agreed  to  marry  this 
plaintiff"  Is  sufficient,  on  motion  In 
arrest  of  Judgment,  to  show  the 
necessary  mutuality  of  the  contract 
(Edwards  v.  Edwards.  93  Iowa  127. 

61  NW  413).  <4)  A  petition  statInK 
that  defendant  proposed  marriage 
with  plaintiff  and  she  accepted,  that 
he  won  her  love,  and  that  under  reit- 
erated promises  he  had  Intercourse 
with  her,  etc.,  is  good.  Huggins  v. 
Carey,  (Tex.  Civ.  A.)  149  SW  390. 

9.  Grubbs  v.  Pence,  73  SW  78B,  24 
KyL  2183;  Martin  v.  Patton.  1  LItt. 
(Ky.)  233;  Clark  v.  Reese,  26  Tes. 
Civ.  A.  619,  64  SW  783:  Atchlnson 
v.  Baker,  2  Peake  N.  P.  103.  See 
also  Clements  v.  Moore,  11  Ala.  35. 
36  (where  It  Is  said:  "The  second 
count  Is  alike  unexceptionable.  It 
states  a  promise  to  marry  in  a  rea- 
sonable time,  the  plaintiff's  readi- 
ness to  marry  the  defendant,  that 
a  reasonable  time  has  elapsed,  and 
the  defendant's  fallare  to  marry  her, 
and  his  continued  neglect  and  refusal 
to  do  so"). 

[a]  An  interview  after  the  origi- 
nal promise  with  reference  to  the 
time  for  performance,  not  amounting 
to  an  agreement  to  perform  at  a 
specified  time  and  place,  need  not  be 
pleaded,  as  In  such  case  it  Is  proper 
to  rely  on  the  original  promise  to 
marry  within  a  reasonable  time,  on 
request.  Clark  v.  Pendleton,  20  Conn. 

10.  See  Haymond  v.  Saucer.  84 
Ind.  3  (set  out  infra  this  note). 

[a]    Allegation  charging  promln 
to  marry  at  speolflsd  time. — An  alle- 
gation of  an  agreement  to  marry 
a  reasonable  time,  and  a  further  al- 


ror  Utss  oMisi,  OarslopBMBts  and  ahaaffes  in  the  law  see  cumulative  Annotations,  same  title. 
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been  sud  that  in  an  action  for  breach  of  promise 
of  marriage,  as  in  other  actions  on  a  promise,  it  is 
oeeessary  for  the  declaration  to  all^e  a  definite 
time  of  breach;"  but  it  has  also  been  held  that  a 
complaint  which  sets  forth  the  month  and  the  year 
of  the  alleged  promise  is  not  fatally  defective  by 
reason  of  the  day  of  the  month  being  left  blank. 
It  has  further  been  held  that  the  dates  of  the 
promise  and  the  request  for  perfonuanee  need  not 
be  80  stated  as  to  show  the  lapse  of  a  reasonable 
time  between  them  and  the  performance,  but,  being 
immaterial  and  merely  formal,  may  be  laid  under 
a  Tidelieet,  and  the  proof  may  vary  thnefrom;" 
and  that  a  complaint  ailing  a  general  promise  at 
a  time  certain  with  no  deflmte  time  fixed  for  the 
marriage,  and  which  does  not  all^  any  definite 
time  of  the  breaeh,  is  not  demurrable  on  the  ground 
that  the  eanse  of  action  is  barred  by  tiie  statute  of 
limitations.^* 

[$  47]  (5)  Performance  of  Oonditions.  When  a 
condition  is  attached  to,  and  forms  part  of,  the 
original  promise,  such  condition  and  its  perform- 
ance must  be  set  forth  in  plaintiff's  pleading." 

[f  48]  (6)  BeadineM  or  Offer  To  F»fona."  The 


complaint  should  contain  an  allegation  of  plaintiff's 
rea(&nes8  to  fulfill  the  promise  at  the  proper  time;*^ 
but  where  it  shows  that  defendant  has  repudiated 
his  promise  or  is  incapable  of  performing,  it  is  not 
necessary  to  allege  a  present  willingness  on  the  part 
of  plaintiff  to  perform.^* 

Where  no  time  or  place  of  mazrlage  mm  flud 
in  the  promise,  or  where  the  promise  was  to  marry 
within  a  reasonable  time  or  on  request,  and  defend- 
ant has  not  married  another,  plaintiff  must  aver  an 
t>ffer  of  marriage,  since  in  such  cases  it  may  not  be 
possible  for  plaintiff  otherwise  to  show  that  defend- 
ant is  in  default."  But  such  an  all^ation  is 
excused  by  other  all^tions  showing  that  defend- 
ant has  disabled  himself  to  perform  his  promise  by 
marrying  another.*' 

49]  (7)  Seqvest  for  Ferformaiice.  A  request 
for  performance  should  be  alleged  where  the  con- 
tract fixed  no  time  for  the  marriage;^  or  the  prom- 
ise relied  on  was  to  marry  on  request;"  but  such 
an  all^ation  is  not  necessary  where  the  complaint, 
declaration,  or  petition  sets  forth  facts  showing  a 
clear  repudiation  of  the  promise  or  an  intention  on 
the  part  of  defendant  not  to  pwform,''  or  that 


kgatfnn  of  a  aubaeauent  asreement 
to  marry  as  aforesaid,  to  wit.  on  a 
specjfted  date,  charges  a  promise  to 
marry  on  such  date.  Haymond  v. 
Saucer,  84  Ind.  3. 

[b]  P«tltloiu  IMA  aiiiBolv&t.— (1) 
A  petition  for  breach  of  a  marriage 
eontiact,  alleging  that  the  parties 
agreed  to  marry  each  other  "on  the 

  day  of  July,  1901,"  at  M.  and 

that  plaintiff  went  to  M  and  re- 
mained there  during  that  month,  and 
was  willing  and  ready  to  marry  de- 
fendant, but  that  he  failed  and  re- 
fused to  keep  his  contract  to  marry 
her,  shows  that  the  marriage  con- 
tract was  to  be  performed  some  day 
in  July,  eo  that  It  was  not  necessary 
for  her  thereafter  to  offer  to  marry 
defendant  Gmbbs  v.  Pence,  73  SW 
TSS.  24  KyL.  2188.  (2)  A  petition 
In  an  action  for  breach  of  contract 
of  marriage  which  averred  that  the 
contract  was  to  be  performed  when 
defendant  built  an  addition  to  his 
place  of  business,  and  that  another 
time  had  been  flxed.  which  was  when 
plaiiftifF  should  give  up  her  business 
Md  move  into  defendant's  house, 
contained  sufficient  allegations  of 
the  time  for  the  performance  of  the 
contract.  Clark  v.  Reese,  26  Tex. 
Civ.  A.  619,  64  SW  783. 

11.  Garmong  v,  Henderson,  112 
Me.  383.  92  A  322. 

12.  Jones  V.  Layman,  123  Ind.  669, 
34  NE  363:  Spellings  v.  Parks.  104 
Tenn.  351,  68  SW  126. 

[a]  lUastratloii. — ^Where  a  .com- 
plaint alleged  that  defendant  on  the 
—  day  or  January,  1896,  and  on 
divers  other  times  before  the  com- 
mencement of  the  suit,  promised  to 
marry  plaintiff.  It  was  not  demur- 
Table  for  not  definitely  alleging  the 
time  of  the  promise.  Spellings  v. 
Parka,  104  Tenn.  361,  68  SW  126. 

IX  Connolly  v.  Bollinger,  67  W. 
Va.  30,  67  SB  71.  20  AnnCas  ISfiO. 

14.  Rime  Rater,  108  Iowa  61, 
TS  NW  835. 

U.  Cole  V.  Cotttngham,-  8  C.  &  P. 
IS,  34  ECL  «18. 

[al  OoBdltlon  onboAlea  In  th» 
bv^A  condition  or  stipulation  fully 
embodied  In  the  law.  controlling  the 
contraet,  need  not  be  averred. 
Waters  v.  Bristol,  Z6  Conn.  Sd8. 

M.  AM  e<«atfeloK  prwMdaBt  to  ae- 
tloa  see  supra  i  ts. 

17,  Cal. — Buelna  t.  Ryan,  139  CaL 
(30.  73  P  466. 

Ind.— Hunter  v.  Hatfield,  68  Ind. 
416;  Graham  v.  Martin,  64  Ind.  567. 

lb.— GnibbB  V.  Psnce,  Tt  SW  785, 
24  KyL  2188:  Plble  v.  Capllnger,  IS 
B.  Hon.  464;  Hartlii  T.  Patton.^  Lltt. 
318. 

Ha. — Oarmonff  r.  Henderson,  112 
He.  313,  M  A  til  Ceit  Cye]. 


Mass. — Hook  v.  George,  108  Mass. 

3^4. 

Mo. — Broyhlll  v,  Norton,  176  Mo. 
190.  74  SW  1024. 

R.  I.— Clark  V.  Corey,  24  R.  I.  137, 
52  A  811. 

"The  plaintiff  In  this  count  does 
not  aver  that  she  was  ready  to  per- 
form and  fulfill  the  contract  on  her 
part.  This  Is  a  material  averment  in 
a  case  where  no  time  of  performance 
Is  alleged."  Garmong  v.  Henderson, 
112  Me.  385,  92  A  322.  325  [cit  Cyc]. 

[a]  Avermeiit  that  plaintiff  always 
ready, — Where  defendant  promised  to 
marry  plaintiff  within  a  fortnight, 
an  averment  that  the  latter  was 
always  ready  and  offered  herself, 
without  saying  "within  the  fort- 
night," was  sufficient,  there  being  no 
necessity  to  aver  an  offer  when  she 
was  always  ready.  Holcroft  v.  Dick- 
enson, Freem.  347,  89  Reprint  268. 

[b]  An  allegation  that  defendant 
had  married  another  prevlons  to  snit 
Is  equivalent  to  an  averment  that 
plaintiff  had  offered  to  marry  defend- 
ant and  been  refused.  Clements  v. 
Moore,  11  Ala.  36. 

[cl  Alder  by  Terdiot. — The  ab- 
sence of  an  averment  of  continued 
readiness  and  willingness  to  marry 
defendant  from  the  time  the  contract 
was  made  until  Its  alleged  breach 
is  cured  by  verdict.  Hunter  v.  Hat- 
field, 68  Ind.  416. 

18.  Ala.— -Clementa  v.  Hoore,  11 
Ala.  SB. 

Mo.— Cole  v.  HoUlday,  4  Mo.  A,  94. 

Oh. — Turner  v.  Baskln,  2  Oh.  Dec. 
(Reprint)  224,  2  WestLMonth  98. 

Pa. — Wagenseller  v.  Simmers,  97 
Pa.  465. 

Eng.— Wild  V.  Harris,  7  C.  B.  999. 
62  ECL.  999,  137  Reprint  396;  MIU- 
ward  V.  Littlewood,  6  Exch.  775,  1 
EngL&Eq  408,  165  Reprint  339. 

[a]  Xllnstratlon. — ^A  complaint  al- 
leging that  defendant  on  a  certain 
day  refused  to  marry  plaintiff,  and 
that  up  to  and  Including  that  day 
plaintiff  was  ready  and  willing  to 
marry  him,  and  that  he  continued  to 
refuse  up  to  the  time  of  filing  the 
complaint,  Is  sufficient,  although  not 
alleging  that  plaintiff  was  ready  and 
willing  to  marry  defendant  up  to  the 
filing  of  the  complaint.  Buelna  v. 
Ryan,  139  Cal.  630,  73  P  466. 

[b]  An  offer  to  marry  after  de- 
fendant's refusal  to  perform  need 
not  be  shown.  Qrubbs  v.  Pence,  73 
SW  785,  24  KyL  2183. 

19.  Ky. — Bumham  v.  Comwell,  18 
B.  Mon.  284,  63  AmD  629  and  note; 
Plble  V.  Capllnger,  13  B,  Mon.  464; 
Martin  v.  Patton,  1  Lltt.  233;  Burks 
V.  Shaln.  2  Bibb  341.  6  AmD  616, 

Mo,— -Cole  V.  HoUlday,  4  Mo.  A.  94. 


Oh. — Turner  v.  Baskln,  2  Oh,  Dec. 
(Reprint)  224,  2  WestLMonth  98. 

R.  I. — Kelley  v.  Brennan,  18  R.  I, 
41.  26  A  346. 

Eng.— Gough  V.  Farr,  2  C.  &  P.  681, 
12  ECL  774. 

"Where  the  time  and  place  of  per- 
formance are  not  fixed  by  the  agree- 
ment of  the  parties,  to  entitle  either 
to  an  action  for  a  breach  of  the  con- 
tract on  the  part  of  the  other,  an 
averment  of  an  otter  to  marry  or  his 
or  her  part.  Is  Inaiapsnsabty  neces- 
sary." Burks  V.  Shatn,  8  Bibb  (Ky.) 
341,  6  AmD  616. 

90.  Clements  v.  Moore,  11  Ala.  36, 
36. 

"Conceding  that  In  an  action  for 
a  breach  of  a  promise  to  marry  a 
female  plaintiff  without  reference  to 
time,  she  should  allege  In  her  dec- 
laration an  offer  to  marry  the  defend- 
ant, and  BtlU  we  think  the  first  count 
ts  good.  It  alledges  that  the  defend- 
ant had  married  another  woman. 
This  certainly  excused  the  plaintiff 
from  reminding  him  of  their  engage* 
ment,  and  again  ofTerlng  him  her 
hand.  He  had  placed  himself  In  such 
a  condition  as  made  it  impossible 
for  him  to  accept  such  a  proposal, 
and  the  law  did  not  Impose  upon  her 
the  indelicate  task.  In  order  to  Im- 
pair the  wrong  she  had  sufTered.  of 
proposing  that  which  the  defendant 
was  under  the  necessity  of  rejecting. 
The  allegation  then,  excuses  an  offer 
by  the  plaintiff  to  perform  her  prom- 
ise, and  la  quite  equivalent  to  It." 
Clements  v.  Moore,  supra. 

31,  Clark  v.  Corey,  24  R.  I.  137,  68 
A  811.  See  also  cases  supra  S  48 
note  17. 

88.   Martin  v.  F^tton,  1  Lltt.  (Ky.) 

233. 

83.    111. — Greenup  v.  Stoker,  8  111. 

202. 

Ind, — Graham  v.  Martin,  64  Ind. 
567:  Fols  V.  Wagner,  24  Ind.  A.  694, 
67  NE  664. 

N.  J.— Coll  V.  Wallace,  24  N.  J.  L. 
291. 

R.  I. — Kelley  v.  Brennan,  18  R,  I, 
41,  25  A  346. 

Va. — Burke  v.  Shaver,  92  Va.  346, 
23  SE  749. 

See  also  cases  supra  5  48  note  18. 

[a]  AppUcatlons  of  rnleii — (1)  A 
request  for  performance  need  not  be 
alleged  where  the  original  contract 
was  to  marry  on  a  day  certain  which 
has  expired  (Buelna  v.  Ryan,  139  Cal. 
630,  73  P  466;  Graham  v.  Martin,  64 
Ind.  567;  Walters  v.  Stockberger,  20 
Ind.  A.  277.  50  NE  763);  (2)  where  no 
time  was  fixed  and  a  reasonable  time 
has  expired  (Judy  v.  Sterrett,  153  111. 
94,  38  NB  633;  Turner  v.  Baskln.  2 
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[§§  49-50 


performance  of  th«  all^;ed  promise  was  rendered 

impossible  before  suit." 

50]  (8)  Damages.  Plaintiff  is  not  required  to 
specify  in  her  complaint,  declaration,  or  petition 
those  elements  of  damages  which  follow  naturally 
on  the  breach  of  a  promise  to  marry  and  under 
a  general  allegation  of  damages  she  may  recover 
not  only  an  indemnity  for  pecuniary  loss  and  the 
disappointment  of  reasonable  expectations  of  an 
advantageous  settlement  in  life,  but  also  compen- 
sation for  injury  to  feelings  and  affections,  and- 
mortification  undei^ne.".  Where,  however,  plain- 
tiff desires  to  recover  damages  which  are  not  the 
direct,  natural,  and  necessary  consequences  of  the 


breach  of  promise,"  although  they  may  be  the 
proximate  consequences  thereof,^  such  as,  for 
instance,  proper  expenditures  made  in  preparation 
for  marriage,^  facts  showing  such  damages  must 
be  alleged.* 

Seduction  under  the  promise  of  marriage  should, 
according  to  a  number  of  authorities,  be  q>e<ual]y 
alleged;"  but,  on  the  other  hand,  there  are  a  num- 
ber of  decisions  expressii^  the  view  that  a  general 
allegation  of  the  promise  and  its  breach  will  let  in 
evidence  of  seduction." 

Loss  of  health  should,  it  has  been  held,  he  spe- 
cially alleged;"  bnt  a  contrary  view  has  also  been 
asserted."* 


rule  Is  different  where  the  male  party 
is  plaintiff;  Clark  v.  Corey.  24  R.  I. 
137.  £2  A  811):  or  (3)  where  it  was 
expressly  stipulated  between  the 
parties,  or  from  the  nature  of  the 
contract  Itself,  that  plaintiff  was 
entitled  to  notice  or  a  request  to  per- 
form (Wehrll  V.  Rehwoldt.  107  llli 
60;  Grubbs  v.  Pence,  78  SW  786,  24 
KyL  213). 

[b]  AUegtttlon  of  promlae  of  plain- 
tiff to  mmaj  on  rtqaeit^In  an  ac- 
tion for  damages  for  a  breach  of  a 
contract  to  marry,  the  allegation 
that  defendant.  In  consideration  of 
the  agreement  and  promls«  of  plain- 
tiff to  marry  him  on  reqoeat,  prom- 
ised to  marry  this  plaintiff  was  not 
subject  to  the  construction  that  the 
marriage  was  to  be  consummated  at 
the  request  of  plaintiff,  of  which  re- 
quest there  was  no  allegation.  Folz 
V.  Wagner,  S4  Ind.  A.  694,  67  NB  B64. 

M.  Hunter  v.  Hatfield,  68  Ind.  416; 
Oraham  v.  Martin,  64  Ind.  667:  King 
V.  Kersey,  2  Ind.  402;  Lahey  v. 
Knatt.  8  Or.  198;  Clark  v.  Corey.  24 
R.  I.  1S7.  62  A  Silt  Short  T.  Stone. 
8  Q.  B.  168.  66  BCL.  S6S.  116  Reprint 
911. 

SB,  Kennedy  v.  Rodgers,  2  Kan.  A, 
764.  44  P  47;  Rutter  V.  Collins,  103 
Mich.  148,  61  NW  267;  Ooddard  v. 
Westcott,  82  Mich.  180.  46  NW  242; 
Broyhlll  v.  Norton,  175  Mo.  190,  74 
SW  1024. 

ae.  Cal. — Reed  v.  Clark,  47  Cal. 
194. 

111. — Jacoby  v.  Stark,  205  111.  34. 
68  NE  BET;  Fldler  v.  McKlnley,  21  111. 
808. 

Iowa. — Royal  v.  Smith,  40  Iowa 
616. 

Kan. — Kennedy  v.  Rodgers,  2  Kan. 
A.  764,  44  P  47. 

Me.— Tyler  v.  Salley,  82  Me.  128. 
19  A  107. 

Mass. — Grant  v.  Wllley,  101  Mass. 
856;  Harrison  v.  Swift,  13  Allen  141. 

Mich. — Houser  v.  Carmody.  173 
Mich.  121,  139  NW  9;  Goddafd  v. 
Westcott.  82  Mich.  180,  46  NW  242: 
Bennett  v.  Beam,  42  Mich.  346,  4 
NW  8.  36  AmR  442. 

Minn.— Hlvely  v.  Oolnick,  123 
Minn.  498.  144  NW  213,  49  LRANS 
757.  AnnCasl916A  295. 

Mont. — nupont  v.  McAdow,  6  Mont. 
226,  9  P  925. 

Oh.— Strlbley  v.  Weli^  8  Oh.  Clr.  Ct. 
571.  4  Oh.  Clr.  Dec.  520. 

Ok].— Waddell  V.  Wallace.  32  Okl. 
140,  143,  121  P  246,  AnnCasl914A 
692  [quot  Cyc]. 

Or.— OsmuD  v.  Winters,  26  Or.  260, 
36  P  260. 

fa]  Oenaral  rolea  »i»Ile«Ue  to 
aotloBB  of  tort  are  applied  rather 
than  the  rules  which  govern  an  ac- 
tion of  contract,  and  certain  damages 
are  presumed  without  being  specially 
alleged.  Kennedy  v.  Rodgers,  2  Kan. 
A  764.  44  P  47;  0*mun  V.  Wlntera.  26 
Or.  260.  35  P  250. 

[b]  THat  plaintiff  ham  snflsred 
damage  Is  snmoiently  sbown  by  al- 
legations that,  owing  to  the  breach, 
plaintiff  lost  an  advantageous  mar- 
riage, defendant  being  wealthy  and 
having  a  gnod  social  position,  and 
that  plaintiff's  affections  have  been 
disregarded  and  blighted  and  plain- 
tiff's feelings  lacerated  and  her  spirits 


wounded.     Daggett   v.   Wallace,  76 
Tex.  3S2,  18  SW^ 49,  16  AmSR  908. 
37.    Bedell  V.  Powell,  13  Barb.  (N. 

Y.)  183. 

as.  Tyler  v.  Salley.  82  Me.  128,  19 
A  107. 

39.    Glasscock  v.  Shell,  67  Tex.  216. 
30.    Ind. — Llndley  v.  Dempsey,  46 
Ind.  246. 

Iowa. — Herrlman  v.  Layman,  118 
Iowa  690,  92  NW  TIO. 
Me.— Tyler  v.  Sidley.  82  Me.  128.  19 

A  107. 

Minn. — Hlvely  v.  Golnick,  123 
Minn.  498,  144  NW  213,  49  IJRASS 
757.  AnnCasl916A  295. 

Pa. — Levin  v.  Cukerowlts,  20  Pa. 
Dtst.  1020. 

Tex. — Glasscock  v.  Shell,  67  Tex. 
316. 

[a]  Snffldaiwr   of  alleffatloiui. — 

"The  statement  claims  damages  for 
a  breach  of  contract  to  marry,  and 
alleges  that  plaintiff  suffered  dam- 
ages In  addition  to  those  which  it^ere 
the  direct  and  necessary  conse- 
quences of  the  alleged  breach  of  con- 
tract. These  should  be  set  forth 
with  particularity,  and  the  state- 
ment should  disclose  whether  or  not 
the  engagement  Is  alleged  to  have 
been  In  writing  or  by  parol,  the 
period  of  time  which  plaintiff  re- 
mained Idle  by  reason  of  defendant's 
promise  to  marry  her,  and  the 
amount  of  earnings  lost  through  this 
cause  and  by  the  sale  of  her  per- 
sonal property;  also,  the  nature  and 
terms  of  the  contract  of  employment 
which  she  lost,  and  the  expenditures 
which  she  made  In  preparation  for 
the  wedding."  Levin  v.  Cukerowits, 
20  Pa.  DIst.  1020. 

[b]  iromlaai  aamutm^tt  speeiflo 
facts  are  not  alleged,  on  objection 
made  In  the  proper  time  and  manner, 
plaintiff  Will  be  entitlad  to  nominal 
damages  only.  Olasscock  Shell,  67 
Tex.  216. 

81.  Ala. — ^Espy  V.  Jones.  87  Ala. 
379. 

Fla. — ^Hendry  v.  Kills.  61-  Fla.  277, 
64  8  797.  83  LRANS  702  and  note. 

Ind.— Felger  v.  Btsell,  75  Ind.  417; 
Cates  T.  McKlnnay,  48  Ind.  662,  17 
AmR  768  [expl  King  v.  Kersey,  2  Ind. 
402 ;  Whuen  v.  Layman,  2  iBIackf . 
194.  18  AmD  157]. 

Iowa. — Herrlman  v.  lAyman,  118 
Iowa  690.  92  NW  710;  Geiger  v. 
Payne,  102  Iowa  681,  69  NW  664,  71 
NW  671. 

Ky.— Burks  v.  Shaln,  2  Bibb  341,  6 
AmD  616. 

Me.— Tyler  V.  Salley.  82  Me.  128, 

19  A  107. 

Or. — Osmun  v.  Winters,  26  Or.  260, 
35  P  250. 

Pa.— Baldy  v.  Stratton,  11  Pa.  316; 
Weaver  v.  Bachert,  2  Pa.  80.  44  AmD 
159. 

Tenn. — Spellings  v.  Parks,  104 
Tenn.  352.  58  SW  126. 

Tex. — Hugglns  T.  Carey,  (Civ.  A.) 
149  SV?  390 

W.  Va.— Dent  v.  Pickens,  34  W.  Va. 
240.  12         698,  26  AmSR  921. 

Wis. — Gtese  v.  Schulti,  53  Wis.  462, 
10  NW  598;  Leavltt  v.  Cutler.  37  Wis. 
46. 

[a]  Beasott  for  ml*. — "The  law 
among  other  things  in  a  case  like 
this  fmplles  from  a  breach  of  the 
promise,  shame  and  mortlflcatton  as 


well  as  distress  of  mind.  These 
naturally  and  neoessarily  follow  and 
hence  for  these  the  plaintiff  Is  en- 
titled to  recover  under  a  simple 
statement  of  her  cause  of  acUon. 
But  she  says  this  Is  not  enough.  The 
condition  In  which  she  was  at  the 
time  and  for  which  the  defendant 
was  responsible,  tended  to  Increase 
this  shame  and  distress  of  mind  and 
for  this  she  wants  Increased  dam- 
ages. Under  this  statement  she 
would  he  entitled  to  recover.  This 
Increased  suffering  would  still  be  tbe 
proximate  result  of  the  wrong  com- 
plained of.  So  held  In  Sherman  v. 
Rawson.  102  Mass.  895,  and  Kelley 
Riley,  106  Mass.  8S9,  8  AmR  331 
But  though  the  proximate  result.  It 
Is  not  a  natural  or  necessary  one. — 
not  one  Implied  by  the  law  from  a 
simple  statement  of  the  cause  of  ac- 
tion,— ^but  arises  from  another  and 
distinct  statement  of  facts,  wbich 
are  traversable  and  which  must  be 
proved,  and  to  be  proved  must  be 
alleged.  These  are  facts  upon  which 
the  defendant  Is  entitled  to  be  heard 
and  of  which  he  has  a  right  to  tbe 
legal  notice  before  he  can  be  re- 
quired to  answer."  Tyler  v.  Salley, 
82  Me.  128.  130.  19  A  107. 

83.  Qa. — Anderson  v,  Klrby,  1!5 
Ga.  62,  64  SE  197.  114  AmSR  185,  5 
AnnCaa  108;  Graves  v.  Rivers,  123 
Ga.  224,  61  SB  818. 

111. — Poehlmann  v.  Kerts,  204  111. 
418.  68  NE  467  [aff  106  111.  A.  249]; 
Tubbs  V.  Van  Kleek,  12  III.  446;  Low- 
den  v.  Morrison,  86  III.  A.  496  (hold- 
ing that  seduction  la  evidence  of  the 
wrongful  act  of  defendant  resulting 
from  the  promise  and  the  breach). 

Kan.— Sramek  v.  Sklenar,  73  Kan. 
460,  86  P  566. 

Mass. — Kelley  v.  Riley,  lOS  Mass. 
339,  8  AmR  836;  Sherman  v.  fCawson, 
102  Mass.  396;  Paul  v.  Fraxlar,  3 
Mass.  71,  8  AmD  96. 

Mo. — Green  v.  Spencer,  3  Mo.  31S. 
26  AmD,  672. 

N.  T.— Jennette  v.  Sullivan,  63  Hun 
361,  18  NTS  266;  Wells  v.  Radcett. 
8  Barb.  323;  Getselson  v.  Bernstein. 
15  Mlac.  627.  87  NTS  220. 

Oh.— Matthews  v.  Crtbbett.  11  Oh. 
St.  330. 

fa]  Sednstton  mm  proof  of  breaO. 
— ^That  defendant,  after  engaging 
himself  to  plaintiff,  seduced  her  may 
be  given  in  evidence  to  show  viola- 
tion of  the  engagement,  whether  spe- 
cincally  averrea  In  the  declaration 
or  not.  Dent  v,  Pickens,  84  W.  Ta. 
240,  12  SB  698.  26  AmSR  821. 

[b]  Whsre  defeaOaat  has  aUefed 
nxwhaatltr  of  plaintiff,  she  may  show 
her  seduction  by  plaintiff,  although 
she  had  not  alleRed  any  special  dam- 
age.   Clark  V.  fillips,  4  KyL  826. 

33.  Tyler  v.  SaJley.  82  Ma.  128.  19 
A  107;  Bedell  v.  Powell.  18  Barb.  183. 

34.  Ooddard  v.  Westcott.  82  Mlcb. 
180.  46  NW  242;  Hlvely  v.  Oolnlek. 
123  Minn.  498.  144  NW  213.  49  LRANS  . 
767.  AnnCasl016A  296:  Schmidt  v. 
Durnham,  46  Hlnn.  227,  49  NW  iM 
(holdInK,  where  seduction  was  al- 
leged m  aggravation  of  damages, 
that  evidence  of  plaintUTs  sickness 
directly  after  the  intercourse  with 
defendant  was  admissible  both  In 
corroboration  of  plalntlfiTs  testimony 
and  as  bearlng^Qp  damag^). 


rlng^Qp  damag^).^  


For  later  oases,  davelopmeatB  and  ohanffes  In  the  law  see  enmnlatlve  Annotations,  Bigitietftl' 
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Tb»  facta  Timntbis  »  avud  of  axemplujr  or 
pmitim  danages  must,  oeeording  to  aome  anthori- 
tiea,  be  alleged  in  order  to  aupptnii  a  reooveiy  of 
sieh  damages;"  bat'  there  are  also  deeisions  to  the 

contrary." 

[4  51]  c.  Joindor  of  OaoMB  of  Action.  A  cause 
<^  aetion  or  count  for  breach  of  promise  to  marry 
camiot  be  joined  with  one  for  defamation  of  char- 
acter;" nor  can  plaintiff  cumulate  with  her  main 
aetion  a  prayer  for  the  recognition  of  defendant  as 
the  father  of  a  child,  the  birth  of  which  resulted 
from  an  alleged  seduction  under  a  promise  of  mar- 
riage, or  for  "alimony"  for  the  support  o£  such 
ehild.^  But  an  allegation  as  to  seduction,  made  in 
aggravation  of  damages,  does  not  render  the  com- 
plaint objectionable  as  embracing  two  causes  of 
action;^  nor  do  allegations  as  to  a  promise  to  pay 
money  made  as  part  of  the  promise  to  marry 
amount  to  stating  a  separate  cause  of  action.^ 

Coniit  for  aervicea  rendered  in  conaideratitnt  of 
promise  cS  marriage.   Where  the  first  count  of  a 

as.  lianlnn  v.  Neely,  4  Cal.  A.  760, 
S9  P  441;  ^oddard  v.  Westcott.  82 
Mich.  180,  46  NW  242:  Hlvely  v.  Ool- 
nl(^  121  Minn.  4M,  602,  144  NW  213, 
41  LRANa  757,  AhiiCMl»16A  29B 
(where  the  court  aald:  "In  Tamke 
T.  Tangsnes,  72  Minn.  2S<,  7S  NW 
tl7,  the  juatlcea  were  equally  divided 
m  the  question  whether  It  was  neo- 
marr  to  the  recovery  of  punitive 
bmaKes  lo  breach  of  promise  cases 
that  the  special  facts  or  clrcum- 
vtaneea  Justifying  such  an  award  be 

S leaded.  But  In  vine  v.  Casmey,  86 
[Inn.  74.  90  NW  168.  It  la  definitely 
settled  that  In  an  action  where  the 
TTongCuI  act  does  not  in  Itself  imply 
nalice,  the  plalntlfC,  to  warrant  a  re- 
coverj:  of  punitive  damages,  must,  in 
hlmesa.  allege,  not  the  evidence  to 
establish  his  claim,  but  the  ultimate 
fact,  the  Intent  or  purpose  of  the  de- 
fendant in  doing  the  alleged  wrong- 
lul  act:  that  is.  that  it  was  wantonly, 
or  maliciously  done,  or  with  the  pur- 
pose of  oppressing  or  Insulting  the 
plalntlfT') :  Dupont  v,  McAdow,  6 
Mont  2Z6,  9  P  926. 

"It  Is  nacessary,  to  authorize  a 
recovery  of  punitive  damages,  that 
there  be  appropriate  allegations  of 
malice,  wantonness,  or  recklessness 
In  the  complaint."  Hlvely  v.  Gol- 
nlck.  supra. 

fa]  Alleffatiou  held  suffldent, — 
An  averment  in  a  petition  for  breach 
of  contract  of  marriage  that  defend- 
ant's treatment  of  plaintiff  in  and 
about  the  breach  had  been  "wantonly, 
rnalictoualy,  and  willfully"  done,  for 
the  purpose  and  with  the  Intent  of 
"scandalising,  humiliating,  and  se- 
ducing" plaintiff,  was  sufficient  to 
huthorize  the  submission  of  the  issue 
of  exemplary  damages.  Clark  v. 
Reese.  26  Tex.  Civ.  A.  619,  64  SW 

as.  Jacoby  v.  Stark,  206  111.  S4, 
48  NB  657:  Sramek  v.  Sklenar,  73 
Kan.  460,  85  P  666  (holding  that  It 
is  not  necessary  to  plaintiff's  right 
of  recovery  that  the  particular  cir- 
cumstances of  aggralvatlon  should  be 
m  out):  Goddard  v.  Westcott,  82 
Mich.  180.  46  NW  242. 

37.  Greenup  v.  Stoker,  7  111.  688; 
Dufilap  V.  Clark.  25  111.  A.  678. 

3S.  Smith  V.  Braun,  87  Ia.  Ann. 
!!5. 

[a]   A  oonat  for  BonpayiiMat  of 

■asaanltr  for  the  support  of  a  child 
unnot  be  Joined  with  a  cause  of  ac- 
tion or  count  for  breach  of  promise 
to  marry.  Frean  v.  Watley,  4  P.  i  F. 
mt;  Sherratt  V.  Webster,  8  I*  T. 
Rep.  N.  8.  264. 

39k  Oelger  v.  Payne,  102  Iowa  E81, 
M  NW  654,  71  NW  671:  0«tMlBon 
T.  Bernstein,  16  Hlso.  027.  87  NTS 
110;  SpelUnn  v.  Parks,  104  Tenn. 
MS,  68  W  lio. 

,  Jal  Vkisr  staMM  vsnnttt^r  a 
mUar  of  m  buuv  Wnawk  mamn 
«  HtUtt  MM   plalntlg   may  have 


deelaratioa  requested  a  recovery  for  the  value* of 
servieeB  rmdeind  to  defendant  prading  the  mgage- 
loent  and  in  eonsideration  of  defendant 's  promise 
of  marriage,  and  the  aesond  count  requested  a 
recoT«7  for  breach  of  promise  of  marriage,  it  was 
held  that  a  recovery  on  the  aeeond  count  was  an 
equivalfflit  to  a  p^ormanccr  of  the  promise  of 
marriage  and  precluded  a  recovery  under  the  first 
count." 

[$  52]  d.  Amendment.  In  a  proper  case,  an 
amendment  of  the  complaint  or  petition  may  be 
permitted,*^  in  accordance  with  ordinary  rules,** 
whether  it  shall  be  permitted  or  not  being  a  ques- 
tion addressed  to  the  <Uscretion  of  the  court,  where 
tbo  amendment  is  one  which  is  allowable  as  a  mat- 
ter of  Uw," 

53]  2.  Plea  or  Answer— a.  In  OeneraL  The 
proper  plea  to  a  count  on  a  breach  of  promise  of 
marriage  is  non  assumpsit,  rather  than  not  guilty.*^ 
The  answer  or  plea  must,  in  a  jproper  manner,** 
state  all  facts  essential  to  the  defense,*^  and  must 


against  defendant,  a  count  for  breach 
of  marriage  contract  Is  not  affected 
by  a  count  for  seduction.  That  count 
may  be  disregarded;  but  where  evi- 
dence la  offered  in  support  of  the 
count  for  seduction,  and  that  evi- 
dence increased  the  amount  of  dam- 
ages, Judgment  will  not  be  arrested, 
for  the  reason  OiiX  the  evidence  was 
admissible  under  the  first  eount. 
lU^per  V.  Clay,  IS  Mo.  888,  69  AmD 

40.  Dalton  T.  Barcband,  4  Oh,  Dec. 
(Reprint)  876,  878,  8  ClevLRep  67 
(where  It  is  said:  "The  plaintiff  al- 
leges that  at  the  date  of  the  contract 
she  was  a  single  woman  and  the 
defendant  a  single  man;  that  the  de- 
fendant to  induce  her  to  enter  Into 
the  contract  represented  that  he  had 
a  large  farm,  well  stocked,  and  that 
he  was  willing  and  able  to  provide 
her  with  certain  means  of  support, 
and  that  as  a  condition  precedent 
and  as  part  of  his  contract  he  would 

frive  her,  prior  to  the  marriage,  9600 
n  cash,  and  |600  in  a  note  secured 
by  a  mortgage,  and  would  then  marry 
her  within  a  reasonable  time.  She 
avers  that  he  has  not  done  any  of 
these  things,  and  lays  her  damages 
at  flO.OOO.  A  motion  is  made  to  nena- 
rately  state  and  number  the  causes 
of  action.  We  think  there  Is  but 
one  cause  of  action — a  breach  of  the 
marriage  contract — contained  in  the 
petition,  and  the  motion  la  over- 
ruled"). 

41.  Smith  V.  Hall,  69  Conn.  681. 
38  A  386. 

42.  Schreckengast  v.  E!aly,  16 
Nebr.  510,  20  NW  8B3. 

[a]  ninatratlon. — ^Where  defend- 
ant pleads  Infancy,  an  amendment 
alleging  a  new  promise  and  a  ratifi- 
cation of  the  original  promise  when 
defendant  shall  attain  his  majority 
la  permissible.  Schreckengast  v. 
Ealy,  16  Nebr.  610,  20  NW  853. 

[b]  Proper  ameadiuenw^"pe- 
gardless  of  the  purpose  of  the  amend- 
ment. If  it  be  proper,  as  we  think 
It  Is,  .to  amend  so  as  to  show  an 
earlier  promise,  that  Is,  the  exl.it- 
ence  of  the  contract  at  an  earlier 
date,  we  can  see  no  reason  why  It 
is  not  proper  to  allege  and  f'how  any 
special  damages  occasioned  by  the 
breach,  on  account  of  seduction  at 
any  time  during  the  existence  of  the 
contract  to  marry.  To  allege  mat- 
ters In  aggravation  of  damages  Is  by 
no  means  to  allege  a  new  cause  of 
action."  Garmong  v.  Henderson.  112 
Me.  889,  92  A  322. 

[c1  Amendvmt  to  eoaform  to 
pvoof. — (1)  Where  the  trial  court  re- 
garded the  complaint  as  alleging 
only  a  promise  made  while  one  or 
the  parties  was  under  a  disability, 
and  the  evidence  showed  a  renewal 
of  the  promise  after  the  removal  of 
the  disability,  a  refusal  to  allow  an 
amendment  to  conform  to  the  proof 


was  error.  Ijeaman  v.  Thomnson, 
48  Wash.  679,  86  F  926.  (2)  Where 
the  declaration  alleged  a  prom'ee  to 
marry  at  a  time  elapsed,  and  the 
evidence  showed  a  promise  to  marry 
at  a  time  not  elapsed,  and  a  renun- 
ciation by  defendant  of  such  promise, 
the  declaration  might  be  amended  at 
the  trial.  Donoghue  v.  Marshall.  82 
L.  T.  Rep.  N.  S.  810. 

tdl  Amv>id?n»Bt  not  ehaiurl*ir 
cause  of  action. — An  amended  peti- 
tion in  a  breach  of  promtee  case 
does  not  change  the  cause  of  action 
from  the  original  petition;  first, 
where  the  same  evidence  will  support 
both  petitions;  second,  where  the 
same  measure  of  damages  will  apoly 
to  both.  Liese  v.  Meyer,  148  Mo.  647, 
46  BW  282. 

43.  See  Pleading  [31  Cvc  869]. 

44.  Garmonr  v.  Henderson.  113 
Me.  883,  92  A  S22. 

46.  Wilkinson  v.  Pomeroy,  29  P. 
Cas.  No.  17.67B.  10  Blatchf.  624 
rhnlding  that  a  plea  of  not  guilty 
will  be  stricken  out  as  bad  on  special 
demurrer). 

48.  See  Coble  v.  Bltzroth,  126  Ind. 
429.  25  NB  644  (holding  that  de- 
fendant cannot.  In  one  paragraph  of 
the  answer,  confess  and  deny  the 
promise). 

[a]  Strlkisg  out.— An  answer  set- 
ting forth  a  proper  afllrmatlve  de- 
fense will  not  be  stricken  out  on 
motion,  although  It  may  be  Insufll- 
clent  on  demurrer.  Mabln  v.  Web- 
ster, 129  Ind.  430,  28  NB  863,  26 
AmSR  199. 

47.  Ind. — Mabln  v.  Webster,  129 
Ind.  430,  28  NE  883,  28  AmSR  199: 
Coble  V.  Eltxroth,  126  Ind.  429.  25 
NE  B44:  Lehman  v.  Bcott,  118  Ind. 
76,  14  rJB  914. 

Iowa. — HerrlRian  v.  Layman,  118 
Iowa  590,  92  NW  710  (matters  In 
mitigation). 

La. — Smith  V.  Braun,  37  La.  Ann. 
225. 

N.  T.— Knlffen  v.  McConnell,  80  N. 
T.  286. 

Wis.— Leavitt  v.  Cutter,  87  Wis.  46. 
[a]  Whws  ttuoA  IM  reliea  ob  la 
bar  of  the  actiOBt  (1)  the  specific 
facts  constituting  the  fraud  must 
be  alleged.  Cohie  v.  Bitsroth.  125 
Ind.  429,  85  NB  644;  Bell  v.  Eaton, 
28  Ind.  488,  92  AmD  329.  (2)  A  plea 
that,  "before  and  at  the  time  of  the 
agreement,  plaintiff  and  T.  had 
agreed  to  marry  one  another,  whirh 
agreement  was  in  full  force,  ai  plain- 
tiff knew,  but  of  which  -defendant 
was  then  ignorant;  and  that,  though 
plaintiff  ought  fully  to  have  dis- 
closed the  same  to  defendant  before 
the  making  of  the  agreement,  and 
though  defendant  would  not  have 
made  the  agreement  had  the  same 
been  disclosed  to  htm  before  the  mak- 
ing thereof,  plaintiff,  at  the  time  of 
the  agreement,  withheld  and  con- 
cealed the  same  from  defendant,  and 
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be  definite  and  certain  in  its  all^ations.**  The 
striking  out  of  a  paragraph  of  the  answer,  even  if 
improper,  is  harmless  error,  where  every  material- 
fact  alleged  therein  may  be  given  in  evidence  under 
a  general  denial  which  is  also  pleaded." 

54]  b.  Farticular  Hatters  of  Defeiue— (1) 
Infan(7."  While  it  'has  been  held  that  infancy 
may  be  shown  under  the  general  iasue,'^  there  is 
also  authority  for  the  view  that  the  def«ise  of 
infancy  must  he  pleaded."' 

[$  55]  (2)  Kelease  or  Besdssion.'^  It  has  been 
held  that  a  release,  rescission,  or  abandonment  of 
the  contract  should  be  specially  pleaded  in  avoid- 
ance but  there  is  also  authority  for  the  view  that 
evidence  ot  a  mutual  rescission  of  the  contract 
prior  to  the  alleged  breach  is  admissible  under  a 
general  denial" 

[$  56]  (3)  UnduMfeitr.  It  is  usually  held  that, 
where  defendant  relies  on  plaintiif's  unehastity,'' 


it  must  be  specially  pleaded  and  where  the 
UQchastity  was  previous  to  the  promise,  the  answer 
must  also  aver  that  it  was  not  known  to  defend- 
ant when  the  promise  was  made.'"  On  the  other 
hand,  however,  it  has  been  held  that  defendant 
may,  under  the  general  issues,  show  the  bad  char- 
acter of  plaintiff  for  chastity  as  bearisig  on  the 
damages,^  or  as  tending  to  disprove  a  promise* 
57]  (4)  Disease  or  Physical  Xncapaetty.*^ 
While  it  has  been  held  that  a  defense  of  disease 
or  physical  incapacity  for  marriage,  developed  or 
discovered  after  the  promise,  must  be  pleaded  by 
way  of  confession  and  avoidwee,*'  it  has  also  been 
asserted  that,  under  the  general  issue,  defoidant 
may  show,  through  plaintiff,  that  plaintiff  was  not 
eapable  of  making  or  canning  out  a  contract  to 
marry  without  fraud  or  injury  to  defendant.*" 

[i  68]  (6)  Want  of  Oonsidention.*"  Want  of 
consideration  need  not  be  specially  pleaded,  but 


defendant  made  the  agreement  whilst 
he  was  wholly  l^orant  of  the  same." 
Beachey  v.  Brown,  E.  a  A  B.  796, 
96  ECL  796,  120  Reprint  706. 

[b]  Travene  of  unmatcrlal  avar- 
maat^Where  the  complaint  al- 
leireA  an  agreement  of  the  parties,  who 
had  previously  been  married,  to  pro- 
cure a  divorce  and  afterward  to  re- 
marry, the  fact  so  averred  was 
wholly  Immaterial,  even  though  the 
agreement  was  void,  and  a  traverse 
of  such  allenitlon  was  not  sufficient. 
Bowman  v.  Bowman,  163  Ind.  498,  65 
NE  422. 

[c]  AUeffatlOBs  aOmltM  bj  faU- 
ure  to  Aeaj. — ^Allegations  on  the  part 
of  a  plaintiff  of  her  request  of  de- 
fendant that  ha  marry  her,  and  of 
his  refusal  to  do  so,  are  to  be  taken 
as  admitted,  where  the  only  material 
fact  put  In  Issue  by  the  pleadings 
la  the  making  of  the  promise.  Beren- 
swelg  V.  Krecum,  188  ill.  A.  688. 

48.  Mlngat  v.  Bleck.  7  NTClvProc 
814  [aff  88  Hun  858]  (holding  that 
an  answer  denying  each  and  every 
allegation  in  the  complaint,  except 
BO  much  as  might  thereinafter  be 
admitted,  and  admitting  an  acquaint- 
ance with  plaintiff,  but  denying  se- 
duction of  plaintiff  under  promise  of 
marrlaKe.  Is  sufBclently  plain). 

4e.  Shellenbarger  v.  Blake,  67 
Ind.  76. 

BO.  fJmgmMf  of  Infeiit  to  enter 
into  ooBtraot  of  manlage  see  supra 
fl  s. 

Bl.    Morris  v.  Graves,  2  Ind.  854. 
58.    Rush  V.  Wick,  81  Oh.  St.  621, 
27  AmR  688. 

58.  llelew  or  r— dsSlOTi  of  eon- 
tnwt  fsnarallr  see  supra  !  21, 

54.  Salchert  v.  Renlg,  185  Wis. 

194,  115  NW  182. 

[aj  A  plaa  aetttag  V9  VMolssloa 
by  tne  parent  or  guardian  of  an  In- 
fant plaintiff  la  bad.  Parks  v.  May- 
bee,  2  U.  C.  C.  P.  267. 

[b]  Plea  of  ezoaeratioa.^ — (l)  A 
plea  that,  after  the  making  of  the 
promise  and  before  any  breach 
thereof  by  defendant,  plaintiff 
wholly  absolved,  exonerated,  and  dis- 
charged defendant  from  his  promise 
and  from  the  performance  of  the 
aame,  is  sufflcient  <Klng  v.  GUlett. 
7  M.  &  W.  55,  161  Reprint  676  (cit 
Langden  v.  Stokes.  Cro.  Car.  383,  79 
Reprint  936;  Conlers'  Case,  2  Leon 
214,  74  Reprint  488];  Parks  v.  May- 
bee.  2  U.  C.  C.  P.  267  [cIt  Rogers  v. 
Custance.  1  Q.  B.  77.  41  ECL  444, 
113  Reprint  1058]),  (2)  a  plea  of  re- 
scission not  being  necessary  <KIng 
v.  Qlllett,  supra). 

55.  Shellenbarger  v.  Blake,  67  Ind. 
75;  Clarke  v.  Martin,  165  App.  Dlv. 
601.  160  NTS  781. 

se.   Uneluwtitr  dafenae  see 

supra  !  30. 

fa]  An  answer  is  not  objsotion- 
abis  as  scandalous  because  It  sets 
up  plaintiff's  unchastlty  in  defense. 
Keegan  v.  Sage,  25  NTS  78,  31  Abb 
NCas  54  (holding  that  an  averment 
In  the  answer  that  plaintiff  has  led 


a  profligate  life,  that  "she  has  fre- 
quently been  committed  by  police 
magistrates,  and  that  she  has  sou^t 
to  mask  her  identity  by  various 
aliases/'  Is  relevant). 

57.  Ind. — Bowman  v.  Bowman, 
163  Ind.  498,  56  NE  422. 

Iowa. — Herrlman  v.  Ltayman,  ,118 
Iowa  690,  92  NW  710. 

Ky. — Bracken  v.  Dinning,  141  Ky. 
266,  182  SW  425.  . 

lia. — ^rnlth  V.  Braun,  87  Ia.  Ann. 
225. 

Minn. — Cox  v.  Edwards,  120  Minn. 
512.  139  NW  1070. 

N.   Y.— Knlffen   v.   HcConnell.  80 

N.  T.  285. 

"There  Is  no  merit  In  the  criticism 
of  the  court's  Instruction  to  the  ef- 
fect that.  If  plalntlfT  led  an  Impure 
life  prior  to  the,  alleged  promise  of 
marriage.  It  would  not  be  a  defense, 
but  could  be  considered  only  as  bear- 
ing on  the  credibility  of  her  evi- 
dence and  In  mitigation  of  damages. 
Defendant  denied  the  promise.  Ex- 
cept as  Indicated  by  the  court,  plain- 
tiff's prior  life  would  constitute  a 
defense  only  by  way  of  confession 
and  avoidance ;  that  Is,  when  a 
promise  of  marriage  is  made  by  one 
party,  In  ignorance  of  the  unchaste 
character  of  the  other  party  to  the 
engagement,  the  contract  may  he 
avoided  by  the  one  who  through  ex- 
cusable Ignorance  became  bound,  or, 
in  other  words,  the  previous  un- 
chaste life  of  one  of  the  contracting 
parties  may  be  a  valid  defense  In 
an  action  for  breach  of  promise  to 
marry,  but  In  order  to  be  a  defense 
it  must  be  pleaded  as  such."  Cox 
V.  Bdwards,  120  Minn.  612,  618,  139 
NW  1070. 

[a]  SnOoisnoy  of  allsgatton. — An 
allegation  that  the  plaintiff  Is  "an 
immoral,  unchaste  woman"  was 
sufficient  to  support  evidence  that 
plaintiff  frequented  assignation 
houses  and  practiced  prostitution, 
and  that  she  lived  with  a  certain 
woman  at  a  certain  place  and  at  a 
time  when  said  woman  kept  a  house 
of  assignation  and  prostitution. 
Hunter  v.  Hatfield,  68  Ind.  416. 

[b]  mtlgation  of  damages. — In 
an  action  for  breach  of  promise  of 
marriage,  the  bad  character  of  plaln- 
tlfT is  not  available  In  mitigation  of 
damages,      unless      expressly  so 

E leaded,  pleading  It  as  a  defense  not 
einr  sufflclent  under  Code  |  8693. 
providing  that  "no  mitigating  cir- 
cumstances shall  be  proved  unless 
pleaded  except  such  as  are  shown  or 
grow  out  of  the  testimony  Introduced 
by  the  adverse  party."  Herrlman  v. 
Layman,  118  Iowa  690,  92  NW  710. 

SB.  Bowman  v.  Bowman.  168  Ind. 
498.  66  NE  422. 

68.  Cox  V.  Bdwards,  ISO  Minn. 
512.  139  NW  1070:  Gerllnger  v. 
Frank.  74  Or.  617.  622,  145  P  1089 
(where  the  court  said:  "The  plaintiff 
was  claiming  damages  on  account  of 
being 


great  mentaj  pain  and  anguish,  and 
having  her  afiectlons  deeply  injured. 
It  Is  a  matter  of  common  sense  that 
a  pure-minded,  virtuous  woman  will 
suffer  greater  damage  over  the  dis- 
appointment of  her  affections  than 
a  common  bawd  would  experience  bt 
the  refusal  of  her  paramour  to 
marry  her.  The  testimony  was  ap- 
plicable to  the  general  issue  on  this 
subject.  The  plaintiff  claimed 
850,000  dam^rea.  This  averment 
was  directly  traversed,  and  the  ques- 
tion was:  What  was  the  amount  to 
be  adjudged  as  recompense  for  the 
Injury  alleged?  Any  testimony, 
therefore,  throwing  light  upon  the 
person  supposed  to  be  damaged  was 
pertinent  to  this  general  Issue. 
That  cannot  be  Injured  which  Is  al- 
ready corrupt ;  that  cannot  be  spoiled 
which  has  been  destroyed;  and  that 
cannot  be  damaged  which  Is  already 
dilapidated  beyond  repair.  The  antith- 
ests  between  a  pure,  good  and  vir- 
tuous woman  and  a  blaa«  demirep  Is 
as  marked  as  the  difference  between 
the  songs  of  the  ransomed  and  the 
wail  of  the  damned.  Hence,  In  order 
to  enable  the  Jury  to  translate  tn 
sordid  dollars  and  cents  the  damage 
to   be  allowed   in  a  case   like  the 

E resent,  a  very  wide  range  should 
e  given  to  the  examination  under 
the  general  Issue  as  to  the  actual 
personage  claiming  damage"). 

60.  Smith  v.  Braun,  87  La.  Ann. 
225. 

61.  AvailabiUty  as  dsfease  set- 
supra  S  31. 

62.  Viernng  v.  Binder,  118  Iowa 
337,  85  NW  621;  Edge  v.  Griffin. 
(Tex.  Civ.  A.)  68  SW  148. 

[a]  SnBtotenoy  of  plmm, — A  pies 
that,  before  breach  and  up  to  the 
commencement  of  suit,  defendant  wa» 
afflicted  by  a  dangerous  tKtdlty 
disease  and  was  therefore  "incapable 
of  marriage"  and  "unfit  for  the  mar- 
ried state,"  although  not  properly 
confessing  any  breach  of  the 
promise.   Is  not  good,  even  though 

Incapable  of  marriage"  may  mean 
two  things — either  Incapable  of  go- 
ing through  the  ceremony  of  mar- 
riage, or  incapable  of  performlnc 
the  functions  required  In  the  married 
state — and  although  "unfit  for  the 
married  state"  may  mean  Incom- 
petency to  perform  duties  which  the 
marriage  contract  enjoins.  Hall  v. 
Wright,  E.  B.  A  E.  746,  96  ECL  74«, 
120  Reprint  688. 

[b]  nmdlnff  as  teadlnr  to  asg^ 
tlva  vntBda*.— Where  defendant 
pleads  the  physical  condition  of 
plaintiff  as  tending  to  ahow  that  the 
alleged  contract  was  not  made,  aod 
not  to  excuse  performance.  It  can- 
not be  considered  for  the  latter  pnr- 

Sose.  VIerling  v.  Binder.  118  lova 
87.  86  NW  «2l. 

68.   Ooddard  v.  Westcott,  82  UidL 
180.  44  NW  242. 
64.   Consideration  for  prrnniM  ae* 


For  later  e«MS(  derelopnunts  and  okaages  in 


greatly   humiliated,   suffering    supra  t  12.      —  - 
the  Uw  see  cumulative  AnnoUtionB,Oi§t|ji^%,Vl»4ik(^)^4@i™l>ei^- 
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may  be  shown  under  tfa«  general  iasae."' 

[}  59]  (6)  Diacharce  in  BuUmiptcy.  A  plea  of 
discharge  in  bankruptcy,  in  an  action  for  breach  of 
marriage  promise  and  seduction,  is  insufficient, 
where  it  fails  to  all^e  that  plaintiff's  demand  was 
scheduled  in  the  bankruptcy  proceedings  or  that 
plaintiff  had  knowledge  of  sueh  proeeedings." 

[i  60]  (7)  LimiUtioiul.*^  The  statute  of  limita- 
tions must  be  pleaded  in  bar,  unless  the  eomplunt 
or  declaration  shows  on  its  face  that  a  sufficient 
time  has  elapsed  to  bar  the  cause  of  action,  and 
also  shows  the  nonexistence  of  any  grounds  of 
avoidance." 

61]  3.  Affidavit  of  Defense.  In  Pennsylvania 
it  is  held  that  an  affidavit  of  defense  is  not  re- 
quired, in  an  action  for  damages  for  breach  of 
promise  to  marry." 

[4  62]  4.  BepUcatlon.  or  Beply.  A  replication  de 
injuria  to  a  plea  of  dischai^  from  the  prpmise 
before  breach,  denying  any  breach,  is  bad,  such  a 
replication  being  good  only  when  the  plea  admits 
a  breach  of  the  promise  stated  and  excuses  it;  but 
to  a  plea  of  misconduct  of  plaintiff  a  replication 
de  injuria  is  proper.™  Where  the  defense  is  based 
on  plaintiff's  existing  marriage  to  a  third  persoii,  a 
reply  denying  the  validity  of  such  marriage  because 
of  such  third  person  'b  existing  marriage  to  another 
need  not  specifically  negative  the  exceptions  in  the 
statute  r«idering  void  a  marriage  contracted  by 
oae  whose  spouse  by  a  former  marriage  is  living." 

H  63]  K.  iBsaaa,  Fvoof,  and  Variance.  Where 


defendant  in  his  answer  admits  that  he  agreed  to 
marry  plaintiff,  but  denies  that  any  time  was  ever 
fixed  for  such  marriage,  the  pleadings  raise  an  issue 
of  fact  as  to  the  time  of  marriage,  and  an  instruc- 
tion submitting  the  issue  to  the  jury  is  proper.'^ 
The  contract  alleged  in  the  complaint  must  be 
proved  where  the  answer  is  a  general  denial and 
accordingly,  if  a  time  or  place  for  performance  is 
alleged,  the  proof  must  conform  to  the  allegations/^ 
although,  where  the  declaration  does  not  lay  a  time 
or  place  for  the  performance  of  the  promise,^"  it  is 
not  necessary  to  prove  that  any  time  and  place  was 
agreed  on.^'  Under  a  general  denial  evidence  of 
a  mutual  rescission  prior  to  the  alleged  breach  is 
admissible.^'  An  immaterial  variance  between  the 
pleading  and  the  proof  adduced  at  the  trial  may  be. 
disregarded." 

64]  L.  Evidence— 1.  Presnmpttons.  It  is  to  be 
presumed  that  plaintiff  was  capable  of  entering  into 
a  valid  contract  to  marry,''  and  was  of  chaste  char- 
acter," and  that  a  general  promise  to  marry,  fixing 
no  time,  was  to  have  been  performed  within  a  rea- 
sonable time."^  No  presumption  of  a  promise  to 
marry  arises  from  the  fact  that  persons  who  were 
unlawfully  cohabiting  together  agreed  to  go  to  an- 
other country  and  to  spend  the  balance  of  their 
days  together,*'  or  from  defendant's  failure  to 
produce  letters  written  by  plaintiff  to  him  after 
his  letters  to  plaintiff  have  neen  produced."  The 
fact  that  plaintiff  has  destroyed  d^endant 's  letters 
to  her  or  her  letters  to  defendant,  ^^ch  he  has 


65.  Morris  Graves,  2  Ind.  864. 
See  also  Contracts  [9  Cyc  734], 

66.  Blela  V.  Urbancxyk,  S8  Tex. 
Civ.  A.  213.  86  SW  451. 

PlMdinf  dlsohuffa  In  iMwkrupter 
BM  generally  Bankruptcy  S  788. 

67.  See  irenerally  supra  I  26. 

68.  Collins  V.  Mack,  31  Ark.  684. 
[a]    Anawar  Iivld  IssnOeiMit. — An 

answer  to  a  complaint  alleging  that 
plaintiff  when  nineteen  years  of  age 
entered  with  defendant  Into  a  con- 
tract to  marry  and  that  plalntifF'a 
cause  of  action  did  not  accrue  within 
two  years  prior  to  the  commence- 
ment of  suit  Is  bad  for  not  showing 
that  the  action  was  not  brought 
wltliin  two  years  after  plalntlft  at- 
tained his  majority.  Lehman  v. 
Scott.  113  Ind.  76,  14  NE  914. 

69.  Miller  v.  Wood.  22  Pa.  Dlst. 
355  {foil  Zimmerman  v.  Drake,  17 
Pa.  Dist.  764]. 

Ttt.  Parks  v.  Maybee.  2  U.  C.  C. 
P.  257  [cit  Bench  Merrick,  1  C.  & 
K.  46t.  47  GCL  468]. 

71.  Stein  V.  Dunne,  119  App.  Dlv. 
I.  103  NTS  994  [aff  190  N.  T.  624 
tnem,  88  N&  1182  mem]  (so  holding 
tinder  the  Domestic  Relations  Law 
IL.  (1896)  p  216  c  272  |  3],  declar- 
ing a  marriage  void  If  contracted  by 
a  person  whose  husband  or  wife  by 
a  former  marriage  is  living,  unless 
either  the  former  marriage  was  an- 
nulled or  dissolved  for  a  cause  other 
than  the  adultery  of  such  person, 
or  unless  the  former  spouse  has  been 
aentenced  to  fmpHsonment  for  life 
or  has  absented  himself  or  herself 
lor  five  successive  years  without 
being  known  to  be  alive;  and  hold- 
ing further  that,  where  a  demurrer 
TO  a  reply  was  sustained  because  It 
dtd  not  negative  such  exceptions,  a 
iadgment  should  not  be  entered-  on 
the  merits,  but  plaintiff  should  be 
allowed  to  amend). 

72.  Hesse  v.  Seyp,  88  Mo.  A.  66. 

73.  ■  Paris  V.  Strong,  61  Ind.  339. 
[a]   Taxlaafl*    luOd  fatal^(l) 

where  an  unconditional'  promise  to 
nuuTT  is  alleged,  proof  of  a  condi- 
tional promise  Is  fatally  variant. 
Conrad  v.  WllUams.  6  Hfll  (N.  T.) 
444.  (2 )  A  declaration  stating  a 
nnenl  promise  will  not  be  supported 
by  evidence  of  a  promise  to  marry 
uter   a    future    uncertain  event. 


Atchinson  v.  Baker,  2  Peake  N.  P. 

103.  . 

74.  Gmbbs  v.  Pence,  73  SW  785, 
24  KyL  2183;  Martin  v.  Patton,  1 
LItt.  (Ky.)  233;  Clark  v.  Reese,  26 
Tex.  Civ.  A.  619.  64  SW  788;  Atchin- 
son V.  Baker,  2  Peake  N.  P.  103. 

[a]  Tarlaiwe  lieU  fntaL — There 
was  a  fatal  variance  between  plain- 
tifTs  allegation  that  defendant  prom- 
ised to  marnr  her,  on  her  request,  at 
any  time  and  proof  that  the  marriage 
was  not  to  occur  until  her  mother's 
death,  and  therefore  a  nonsuit  was 
properly  allowed.  Bailey  v.  Brown, 
4  <^1.  A.  616.  88  P  618. 

[b]  An  allegation  of  a  promise  to 
marry  at  m  BpeeUlea  time,  or  on  the 
happening  ot  a  certain  event,  will 
not  be  supported  by  evidence  of  a 
promise  to  marry  on  request  after 
a  reasonable  time.  Clark  v.  Pendle- 
ton, 20  Conn.  496. 

[c]  Promise  to  marry  witen  a 
•peoUled  thing  Is  Aon*. — ^When  the 
promise  Is  made  to  be  performed 
when  a  speQlfled  work  is  completed, 
but  no  time  is  stated  for  its  comple- 
tion,  the  law  Implies  a  reasonable 
time.  This  fact  would  support  the 
averment  "within  a  reasonable  time." 
Bennett  v.  Bea/n,  42  Mich.  346.  4  NW 
8.  86  AmR  442.  See  also  Clark  v. 
Reese,  26  Tex.  Civ.  A.  619,  64  SW 
783. 

TS.  Allegation  of  time  and  plaee 
for  performano*  not  neoessary  see 

supra  S  45. 

76.  Martin  v.  Patton,  1  Litt.  <Ky.) 
233 

77.  Shellenbarger    v.    Blake,  67 

Ind.  76. 

78.  Conn. — Clark  v.  Pendleton,  20 
Conn.  496. 

111.— Prescott  V.  Guyler.  32  111.  312. 

Iowa. — Holloway  v.  Griffith.  32 
Iowa  409.  7  AmR  208. 

Mich. — Bennett  v.  Beam.  42  Mich. 
346.  4  NW  8.  36  AmR  442. 

N.  T. — Fowler  v.  Martin,  1  Thomps. 
&  C.  377  [aff  66  N.  T.  676  mem]; 
Nearing  v.  VanPleet.  71  Hun  137, 
24  NYS  631  [aff  161  N.  T.  648  mem, 
45  NE  1133  memj. 

Pa.— Moritz  v.  HeUiom.  It  Pa.  SSI. 

Vt. — Clement  v.  Skinner,  79  Vt. 
169,  47  A  788. 

Eng. — Phillips  v.  Cratcdilesr,  S  C. 
ft  P.  ITS,  14  KCL  BIS. 


79,  Tucker  v.  Hyatt,  144  Ind.  636. 
41  NE  1047,  48  NB  872;  Jones  v. 
Layman,  123  Ind.  569,  24  NB  363; 
Chapman  v.  Brown,  192  Mo.  A.  78, 
179  SW  774;  Ortiz  v.  Navarro,  10 
Tex.  Civ.  A.  196,  30  SW  681. 

"An  action  for  breach  of  promise  . 
of  marriage  is  founded  on  contract 
and  the  general  rule  that  a  party  to 
a  contract  will  be  presumed.  In  the 
absence  of  an  averment  and  proof 
to  the  contrary,  to  have  possessed 
legal  capacity  to  enter  into  such 
contract,  obtains  In  such  cases.  .  .  . 
6  Cyc.  1011;  Tucker  v.  Hyatt,  144 
Ind.  635,  41  NE  1047,  48  NE  872; 
Jones  V.  Layman,  123  Ind,  669,  24 
NE  363;  Ortls  v.  Navarro,  10  Tex. 
Civ.  A.  195,  80  SW  681.  As  Is  well 
said  by  the  Supreme  Court  of  Indi- 
ana in  Tucker  v.  Hyatt,  supra: 
'She  did  not  need  to  allege  or  prove 
that  she  was  a  woman,  that  she  was 
of  marriageable  age,  that  she  was 
unmarried,  or  that  she  was  other* 
wise  competent  to  enter  Into  a  con- 
tract of  marriage.  Her  capacity  to 
enter  Into  such  contract  will  be 
presumed,  in  the  absence  of  aver- 
ment and  proof  to  the  contrary.  In 
Jones  V.  Layman,  supra,  which  like 
this  was  an  action  on  breach  of 
marriage  contract,  it  was  contended 
that  the  complaint  was  bad  because 
it  was  not  alleged  that  the  parties 
were  of  marrfageable  age.  The 
court  said:  "There  Is  nothing  In 
this  objection.  The  presumption  is, 
as  to  all  contracts,  that  the  parties 
were  competent  to  contract,  until 
the  contrary  Is  made  to  appear." ' 
The  burden  was  on  .defendant  to 
plead  and  prove  want  of  capacity  in 
plaintiff  to  contract  and  his  admis- 
sion tn  his  answer  that  she  had  such 
capacity  settled  that  question  for 
all  the  purposes  of  this  case."  Chap- 
man V.  Brown,  192  Mo.  A.  78,  84, 
179  SW  774. 

BO.  Massucco  V.  Tomassl.  78  Vt. 
188.  62  A  67;  Leavltt  v.  Cutler.  37 
Wis.  46. 

81.  Blackburn  v.  Mann,  85  III. 
222;  Wagenseller  v.  Simmers,  97  Pa. 
466;  Stevenson  v.  Pettis,  12  Phlla. 
(Pa.)  468,  4  WklyNC  161. 

8L  Dupont  V.  HcAdow,  6  Mont. 
S26,  9  P  »S. 

as.    Law  V.  Woodratt,  48  111.  S9t. 
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returned,  raises  no  presomption  against  her,  unless 
it  is  (diown  that  the  letters  contained  matter  preju- 
dicial to  her."  No  presumption  of  innooenee  ob- 
tains in  favor  of  defendant. 

65}  2.  Burden  of  Proof.  It  is  incumbent  on 
plaintiff  to  prove  the  mutual  promises  to  marry,"* 
her  readiness  and  villin^ess  to  marry  defendant," 
and  defendant's  breach  of  the  contract;^  but  it  is 
not  necessary  for  plaintiff  to  prove  that  defendant 
was  of  full  age  at  the  time  of  making  the  promise," 
or,  where  the  immoral  character  of  plaintiff  previous 
to  the  promise  was  well  known  to  defendant,  to 
prove  reformation  on  thp  plaintiff's  part.*'  Neither 
is  plaintiff  required  to  prove  a  promise  made  on  the 
date  alleged  in  the  declaration;  but  proof  of  a  later 
promise,  or  of  an  earlier  one,  within  the  statute  of 
limitations,  will  suffice."'  Proof  of  Bpeeifie  elements 
of  damage  is  not  essential  to  a  recovery,"^  although 
any  special  damages  alleged  in  the  complaint  must 
of  course  be  proved  in  order  to  be  recovered." 
Where  plaintiff  has  established  a  promise  and  a 
breach  with  loss,  a  prima  facie  case  is  made  out, 
thus  throwing  on  defendant  the  burden  of  vindicat- 
ing himself;^  and  hence  it  is  incumbent  on  him  to 
prove  a  release  from  the  engagement'"'  or  the  nn- 
ehastity  of  plaintiff  subsequent  to  the  promise 
and  where  ne  relies  on  the  immoral  coudnet  of 

M.  Fowler  v.  Martin,  1  Thomps. 
&  C.  177  [aff  6«  N.  T.  916  mem]. 

SB.  Llese  v.  Meyer,  143  Mo.  E47, 
4B  BW  282. 

Be.  McPhall  V.  Trovlllo,  <5  111.' 
A.  660:  Hook  v.  Oeorge.  108  Maes. 
S24;  Wichtmao  v.  Coati,  16  Mass.  1, 
8  AmD  77;  Porschner  v.  Kulkin,  147 
NYS  98»;  Ellle  v.  GuKKenhelm,  20 
Pa,  287. 

[a]  If  tbf  pnMBiae  waa  bj  deed 
or  uder  seal.  It  ia  not  necessary 
for  plaintiff  to  prove  mutualtty  or 
reciprocity.  Sponable  v.  Owens,  92 
Mo.  A.  174;  Atklne  v.  Farr,  1  Atk. 
287,  26  Reprint  183:  Seymour  v. 
Oartslde,  2  D.  &  R.  55,  16  BCL  72; 
Holcroft  V.  Dickenson,  Freera.  347, 
89  Reprint  258. 

[b]  VmguXMxur  doreia. — Plaintiff 
need  not.  in  the  nrst  Instance,  prove 
that  the  promise  alleged  waa  not 
made  under  duress.  MoCrum  v.  HU- 
debrand.  85  Ind,  204. 

87.  Graham  v,  Martin,  64  Ind,  B67; 
Walters  v.  Stockberger,  20  Ind.  A, 
277.  50  NE  763. 

[a]  Xatnal  affeottoa. — It  Is  not 
necessary  for  plaintlfT  to  prove  that 
her  acquaintance  with  defendant 
had  ripened  into  mutual  love  and  af- 
fection. It  Is  wholly  immaterial 
whether  defendant  entertained  any 
such  sentiments  for  plaintiff  or  not, 
as  the  damages  to  wnich  she  Is  en- 
titled for  the  breach  of  the  contract 
are  for  Injury  to  her  sensibilities 
and  not  to  those  of  defendant.  Fin- 
kelsteln  v,  Barnett.  17  Misc.  564.  40 
NTS  694. 

B8.  Walters  v.  Stockbereer,  20. 
Ind.  A.  277.  50  NE  763  {holdrng  that 
repudiation  must  be  shown  by  the 
acts,  words,  conduct,  or  deed  of  de- 
fendant): Hook  V.  Oeorge,  108  Mass. 
324. 

89.   Simmons  v,  Simmons,  8  Mich. 

318. 

SO.  Johnson  v.  Travis,  33  Minn. 
231.  22  NW  628. 

91.  Garmong  v.  Henderson,  112 
Me.  S83.  92  A  322  (where  the  court 
said:  "If  the  defendant  had  been 
surprised,  and  with  reason,  the 
court  could  have,  and  would  have, 
protected  his  rights"). 

9a.  Rime  v.  Rater,  108  Iowa  61, 
78  NW  835;  Cole  v.  Hoeburg,  36  Kan. 
263,  13  P  275. 

[a]  Plaintiff  need  not  prove 
mtaial  angnlsli  because  of  the 
breach,  as  tnat  is  sufficiently  appar- 
ent from  her  disappointment  at  de- 
fendant's   refusal    to    marry  her. 


plaintiff  as  a  defense,  it  ia  incumbent  on  him  to 
prove  that  he  renounced  plaintiff  on  discovering 
such  conduct,  and  that  the  contract  to  marry  was 
broken  on  account  thereof."'  But  it  has  been  held 
not  necessary  for  defendant  to  prove  a  justification 
of  a  failure  to  marry  on  the  particular  ground 
alleged  by  him.*"  Where  defendant  sets  up  a 
release,  the  buifden  of  proof  is  on  him  to  show  such 
release."* 

[$  66]  S.  Adai88ibiUt7— a-  In  GenenL  A  prom- 
ise to  marry  may  be  proved  by  diiect  or  circum- 
stantial evidence  ;^  and  a  person  who  was  requested 
by  defendant  to  inform  plaintiff  of  defenduit's 
desire  to  marry  her  may  testify  that  snefa  com- 
munication was  made  to  plaintiff.'  Subject  to  the 
general  roles  of  evidence,'  any  evidence  which 
legitimately  tends  to  throw  li^t  on  the  actual  rela- 
tions of  the  parties  in  respect  to  the  matters  at 
issue  is  admissible,'  as  for  instance  eircnmstanees 
before  the  promise  tending  to  show  the  relations  of 
the  parties  and  the  feeling  between  them  at  the 
time  of  the  alleged  promise,"  the  nature  and  extent 
of  the  acquaintance  of  the  parties  prior  to  the 
promise,"  the  affection  of  plaintiff  for  defendant,^ 
an  offer  to  perform  and  a  demand  for  perform- 
ane^'  attempts  of  plaintiff  to  efunmiinieate  with 


Ftnkelsteln  v.  Barnett,  17  Mlae.  564. 
40  NYS  694.  _ 

93.  ICnifCsn  v.  McCoonell,  80  N.  Y. 
286. 

[a1  Til*  •apaas*  of  pMMiattn 
for  th«  marrlaM  should  not  m  sub- 
mitted to  the  Jury  aa  an  elMUMit  of 
damages,  where  there  is  no  evidence 
tending  to  show  the  amount  ex- 
pended. Olmstead  v.  Hoy,  112  Iowa 
349.  83  NW  1066. 

[b]  The  moner  valtu  of  a  psrma- 
nsnt  hoina  should  not  be  Included  In 
the  assessment  of  damages  where 
the  evidence  does  not  show  the  loss 
of  such  a  home.  Dunlap  v.  Clark,  26 
111.  A.  673. 

94.  Johnson  t.  Smith,  3  Plttsb. 
(Pa.)  184. 

95.  Liese  V.  Meyer,  148  Mo.  B47, 
45  SW  282. 

96.  Johnson  v.  Travis,  33  Minn. 
221.  22  NW  624. 

97.  Bowman  v.  Bowman,  163  Ind. 
498,  66  NE  422. 

9S.  Hook  V.  George,  108  Mass.  324 
(where  defendant's  answer  admitted 
the  engagement  and  averred  an  offer 
to  tulml  the  promise,  but  that  plain- 
tiff refused  to  carry  out  the  agree- 
ment). 

99.  Bellamy  v.  Robertson,  (Sask.) 
21  DomLR  416,  8  WestWkly  305,  30 
WestLR  936  (rev  7  Westwlily  6671. 
1.  Homan  v.  Earle,  53  N.  T.  267. 
a.  Chellls  V.  Chapman,  7  NTS  78 
[aft  126  N.  Y.  214,  26  NB  808.  11 
LRA  784]. 

3.  See  Evidence  [16  Cyc  821]. 

4.  Baumle  v.  Verde,  38  Okl.  243, 
124  P  1083,  41  LRANS  840,  AnnCas 
1914B  317. 

[a]  Bes  (r**t». — Testimony  of 
plaintiff  that  uie  contract  was  to  be> 
come  determinate  on  her  depositing 
with  defendant  five  hundred  dollars, 
and  that  such  deposit  was  made,  is 
admissible  as  part  of  the  res  gestae, 
although  it  was  not  alleged  m  the 
complaint  as  special  damages.  Fm- 
kelsteln  v.  Barnett,  17  Misc.  564,  40 
NTS  694. 

fb]    A  Of  m  rcaolvtloii  of  a 

fteteruitjr  of  which  the  parties  were 
active  members,  extending  to  them 
congratulations  on  their  supposed 
marriage,  adopted  on  information 
which  proved  to  be  false,  was  ad- 
missible to  show  the  closeness  of 
their  Intimacy.  Osmun  v.  Winters, 
30  Or.  177.  46  P  780. 

[c]  Where  plaintUt  railed  on  a 
reaewal  of  a  previous  contract  of 
marriage,  and  both  the  original  con- 


tract and  the  renowal  were  denied 
by  dateudajit,  It  waa  competent  for 
plaintiff  to  show  the  former  engage- 
ment and  the  relation  existing  be- 
twean  tbem  prior  to  su^  renewal, 
for  the  purpoae  of  proving  the  re- 
newal alleged  at  that  particular  time. 
MoKeo  v.  Mouser,  181  Iowa  203.  108 
NW  228.  To  aam*  effect  Vaughan  v. 
Smith,  177  Ind.  Ill,  86  NE  694,  Ann 
Casl9i4C  1092. 

[d]  A  quoatloB  to  dsfoadaat 
whether,  if  he  did  not  Intend  to 
marry  plaintiff,  by  his  letters  and 
acts  he  was  playing  ber  to  get  time 
for  his  own  beneflC  <Ln<3  to  get  her 
influence  to  secure  his  aunt's  prop- 
erty, was  properly  allowed.  San- 
born V.  Bay.  194  Fed.  361.  114  CCA 
242. 

[e]  FUlatlirs  owa  atatemaat  is 
wntuig'  to  defendaat  reapoottsg  tha 
promise  mads  by  Oefeadaat  to  plain- 
tiff does  not  preclude  plaintiff  from 
resorting  to  other  evidence.  Baldy 
V.  Stratton,  11  Pa.  316. 

[f]  The  testtmoay  of  platatirf 
mother  as  to  the  health  of  the  daugh- 
ter after,  and  In  consequence  of,  the 
breach  is  competent,  xale  v.  Cur- 
tlss,  71  Hun  4SS.  24  NTS  981  Inv  on 
other  ground*  161  N.  T.  S98,  4B  HE 
11251. 

[g]  Bvldenoe  In  oorroltonLtloa  of 
direct  te«tlino]i7  of  an  express  con- 
tract. Including  a  previous  contract 
of  marriage.  Is  admissible.  Parrish 
V.  Parrish,  67  Kan.  323,  72  P  844. 

6.  Anderson  v.  Klrby,  125  Ga.  ti. 
64  SE  197,  114  AmSR  185.  5  AnnCas 
103. 

6.  Hahn  v.  Bettlngen.  84  Hlnn. 
612.  88  NW  10  (holding  that,  wher^. 
In  an  action  for  breach  of  a  promise 
of  marriage.  It  appears  that  defend- 
ant was  formerly  married,  ft  is 
proper  to  show  the  extent  and  nature 
of  the  acquaintxukce  of  the  parties 
during  such  time,  for  tho  effect  that 
It  may  have  had  on  their  aubsequeni 
conduct). 

7.  Chellis  v.  Chapman,  7  NTS  7S 
[aff  125  N.  T.  214.  26  NE  808,  11  LRA 
784]  (holding  that,  under  a  plea  tliat 
plaintiff  has  not  now,  and  never  had. 
any  affection  for  defendant,  plalntln 
may  testify  that  she  was  attached  to 
defendant,  before  evidence  has  been 
adduced  to  sustain  the  averment). 

S.  Shields  v.  Lewis,  49  SW  803.  20 
KyL  1601  (holding  that  evidence  of 
an  offer,  on  plaintiff's  part,  to  com- 
ply with  the  contract,  and  of  a  de- 
mand that  defendant  should  perform 
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defendant,*  th«  understanding  of  friends  and  rela- 
tions,'" the  reeeption  accorded  to  either  party  by 
the  family  of  the  other,'^  the  home  Burroiindinga 
of  plaintiff,'^  a  change  in  the  religions  afBiiations 
of  plaintiff  after  the  contract/^  occurrences  prior 
to  the  obtaining  of  a  divorce  by  plaintiff/*  irhich 
relatives  of  plaintiff  knew  of  the  birth  of  a  ehild 
to  her,"  -what  plaintiff  received  for  SOTvioes  ren- 
dered at  defendant's  request  in  a  third  person's 
matters/"  and  a  lack  of  harmony- between  the  par- 
ties as  bearing  on  a  release/^  As  bearing  oif  the 
breach,  it  is  not  error  to  permit  plaintiff  to  testify 
that  no  marriage  ceremony  except  the  religious 
taemxmj  was  peiformedf  in  connection  with  the 
testimony  of  a  priest  tiiat  in  the  country  where  the 
religious  eeranony  was  performed  that  alone  did 
Dot  constitute  a  legal  marriage."  Where  defendant 
admitted  that  he  promised  to  marry  plaintiff  on 
condition  of  her  r^aining  her  health,  and  that  at 
his  suggestion  plaintiff  consulted  a  certain  physi- 
cian who,  she  r^orted  to  defendant,  had  announced 
that  she  was  praotieally  cured,  the  physician  was 
properly  permitted  to  testify  to  such  fact,  and  that 
sneh  slight  trouble  as  she  still  had  would  be  cured 


by  marriage."  The  f aet  that  defendant  had  made 
and  broken  a  previous  promise  does  not  preclude 
the  introduction  of  evidence  that  a  new  promise 
was  subsequently  made  by  him.^  Testimony  which 
only  remotely  affects  the  relations  of  the  parties,*^ 
or  is  otherwise  immaterial  or  irrelevant,'*  is  prop- 
erly occluded.  Evidence  that  persons  with  whom 
plaintiff  boarded  told  plaintiff  to  find  another  board- 
ing house  because  they  were  discouraged  because 
she  did  not  marry  defendant  is  inadmissible  to  bind 
defendant." 

Hearsay  evidence  is  of  course  inadmissible." 

Oumnlative  evidence.  Where  the  fact  that  plain- 
tiff was  a£Bieted  with  epilepsy  was  admitted,  and 
the  fact  of  a  long  courtship  and  intimate  knowledge 
of  defendant  as  to  plaintiff 's  state  of  health  was  in 
evidence,  it  was  not  error  to  exclude  testimony 
showing  the  frequency  of  the  attacks,  as  such  evi- 
dence was  cumulative  merely.^' 

67]  b.  Admisslona  or  Dedaratioiu.  Admis- 
sions or  declarations  of  defendant  may  be  shown  as 
tending  to  prove  a  promise  on  hu  part  to  marry 
plaintiff,^'  although  they  were  made  after  the 


big  promise  to  marry  plaintiff.  Is  ad> 
misaible). 

•.  vauKhan  v.  Smith,  177  Ind.  ill, 
»l  NE  594.  AimCaBl>14C  10»2  (hold- 
injT  that,  where  plaintiff  testified 
that  when  Bhe  removed  from  the 
city  where  defendant  Uved  a  valid 
contract  to  marry  existed,  and  de- 
fendant,  for  the  purpose  of  showing 
the  Improbability  of  such  a  contract 
then  existing,  testified  that  plaintiff 
left  abruptly  and  never  communi- 
cated wUn  him  thereafter,  evidence 
that  she  had  at  least  attempted  to 
communicate  with  him  by  depositing 
In  the  mail  letters  addressed  to  him 
va8  admissible  to  rebut  such  Infer- 
ence). 

10.  King  V.  Kersey,  2  Ind.  402; 
Thurston  v.  Cavenor.  8  Iowa  166; 
Burnham  v.  Cornweli,  18  B.  Mon. 
(Ky.)  284,  68  AmD  S29  and  note; 
Clark  V.  Hodges,  65  Vt.  273,  26  A  726. 

11.  Walmsley  v.  Robinson,  63  III. 
(I,  14  AmR  111:  Wilcox  v.  Green.  23 
Barb.  (N.  T.)  689;  Welle  v.  Padgett. 
8  Barb.  (N.  T.)  323;  Wagenaeller  v. 
Simmers,  97  Pa.  466;  Leckey  v. 
aioaer,  24  Pa.  401. 

13.  Heasley  v.  Nichols,  38  Wash. 
486.  80  P  789  (holding  that  evidence 
la  admissible  that  plaintiff  main- 
tained her  home  with  ner  mother  and 
stepfather:  that  her  stepfather  was 
a  drunkard,  and  when  under  the  in- 
fluence of  Itquor  abused  her;  that 
ber  home  surroundings  were  not,  for 
that  reason,  agreeable;  and  that  de- 
fendant knew  such  facts  at  the  time 
of  the  contract  of  marriage). 

13.  McBlree  v.  Wolfersberger,  S9 
Kan.  lOfi,  62  P  69  (holding  that  tes- 
timony that  after  the  marriage  con- 
tract the  man  Induced  the  woman  to 
change  her  church  relations  and  to 
transfer  her  membership  to  the 
church  of  which  he  was  a  member 
la  admissible). 

14.  Smith  V.  Hall,  69  Conn.  851, 
li  A  386  (holding  that,  where.  In  an 
action  for  breach  of  marriage  prom- 
ise, and  for  services  rendered  while 
Ihe  engagement  existed.  It  appeared 
that,  when  the  parties  first  became 
acquainted,  plaintiff  was  a  married 
woman,  and  that  she  procured  a  di- 
vorce on  defendant's  suggestion,  it 
«as  not  error  to  admit  evidence  of 
what  took  place  between  them  prior 
to  the  divorce,  to  show  the  relations 
of  the  parties  at  that  time,  as  bear- 
ing on  the  Question  whether  a  prom- 
lae  was  afterward  made,  and  as 
thowtng  the  circumstances  under 
«h!ch  the  services  were  rendered). 

15.  Lanigan  v.  Neeljr,  4  Cal.  A. 
ISO..  89  P  441. 

16.  SanlKim  v.  Bay,  194  Fed.  851. 
Ill  CCA  242  (BO  holding  in  a  case 
*here  plaintiff  relied  on  services  to 
defendant). 


IT.  Justice  v.  Davis,  (N.  J.  Sup.) 
59  A  S  (holding  that,  where  the  con- 
tract was  admitted  by  defendant,  and 
the  disputed  question  was  whether 
the  contract  was  terminated  by 
mutual  consent,  or  whether  It  was 
broken  by  defendant,  the  court  was 
of  the  opinion  that  testimony  Intro- 
duced for  the  purpose  of  showing 
the  existence  of  a  lack  of  harmony 
between  defendant,  who  was  the 
pastor  of  a  church  of  which  plaintiff 
was  a  member,  and  plaintiff  with 
relation  to  church  work,  offered  on 
the  theory  that  it  tended  to  sustain 
the  case  made  by  defendant  that  the 
engagement  was  terminated  by  mu- 
tual consent,  was  competent;  but 
even  If  it  was  not,  it  was  Immate- 
rial, and  its  admission  was  a  harm- 
less error). 

IB.  Massucco  V.  Tomassl,  78  Vt. 
188,  62  A  57. 

19.  Lemke  v.  Fransenburg,  169 
Iowa  466,  141  NW  832. 

30.  Pyle  V.  Flercy,  122  Cal.  383, 
55  P  141. 

21.  Parrish  v.  Parrlsh,  67  Kan. 
328.  72  P  844;  Dean  v.  Skiff,  128 
Mass,  174. 

[a]  Attestions  of  person  otker 
than  dcfMidaat. — Evidence  showing 
that  one  other  than  defendant  had 
visited  plaintiff  with  matrimonial  in- 
tentions was  inadmissible,  It  not 
having  been  pleaded,  and  It  not  ap- 
pearing that  she  encouraged  the  pur- 
pose of  such  person.  Edge  v.  GrlfUn, 
(Tex.  Civ.  A.>  63  SW  148. 

23.  Colburn  v.  Marble,  196  Mass. 
376,  82  NE  28,  124  AmSR  561  (hold- 
ing that  defendant  could  not  testify 
that  he  ceased  going  to  plaintiff's 
house  because  of  what  another  per- 
son told  him,  where  most  of  the  mat- 
ters told  htm  would  not  Justify  him 
In  breaking  the  engagement);  Sim- 
mons V.  Simmons,  8  Mich.  318  (hold- 
ing that  proof  of  the  frequent  Inter- 
marriage of  the  ancestors  of  the 
parties  who  were  cousins,  and  of  the 
evil  tendency  of  the  marriage  of  re- 
lations In  producing  deformed  or 
sickly  and  Imbecile  children,  was  In- 
competent where  the  promise  was 
not  broken  for  any  such  reason); 
McKane  v.  Howard.  202  N.  Y.  181,  95 
NE  642,  AnnCasl912D  960  [rev  138 
App.  Dlv.  680,  123  NTS  632]  (holding 
that,  where  the  action  was  for 
breach  of  promise  to  marry,  under 
which  plaintiff  had  relations  with 
defendant  resulting  in  the  birth  of  a 
child,  and  the  decense  Is  a  general 
denial,  and  that  prior  to  the  alleged 
promise  plaintiff  had  intercourse 
with  other  men,  of  which  defendant 
did  not  then  know,  evidence  that 
plaintifT  left  her  baby  at  a  certain 
place  under  compulsion  of  defend- 
ant was  not  admlsaibU);  Fisher  t. 


Barber,  62  Tex.  Civ.  A.  S4,  130  SW 
871  (holding  that,  where  plaintiff 
claimed  only  actual  damans,  evi- 
dence that  the  (Alldren  ox  defend- 
ant, before  he  breached  hla  promise, 
told  him  that  if  be  married  plaintttT 
they  would  leave  hla  home  was  In- 
admissible). 

[aj  BvUeBOa  of  tofeadaaWi  at- 
twitfims  to  otker  woman  la  irrele- 
vant, unless  it  Is  shown  that  plain- 
tiff was  cognlEant  of  such  atten- 
tions. In  which  case  It  might  be  no- 
tice to  plaintiff  that  defendant's  at- 
tentions to  her  were  not  indicative 
of  an  intent  on  his  part  to  marry 
her.  Crosier  v,  Craig,  47  Hun  81 
[aff  130  N.  Y.  eei  mem,  29  NEl  1934 
memj. 

[b]  The  esoM  of  plalntUPa  break- 
ing off  otlwr  engsgementa  cannot  be 
inquired  Into,  Edge  v.  Griffin,  (Tex. 
Civ.  A.)  63  SW  148. 

[c]  Bvldenoe  of  Oefeadanfa  flight 
after  he  was  accused  of  the  wrong 
is  Inadmissible.  Wise  v.  Schloesser, 
111  Iowa  16,  82  NW  439. 

[d]  Bvldenoe  detrimental  to  th» 
cliaraoter  of  plaintiff's  xelattvss  is 
not  admissible,  where  there  Is  noth- 
ing to  connect  plaintiff  with  the  mat- 
ters sought  to  be  shown.  Lewis  v. 
Tapman,  90  Md.  294,  45  A  459.  47 
LRA  38G;  Sherman  v.  Rawson,  102 
Mass.  395;  Harmon  v.  Donohoe,  1S3 
Mo.  263,  64  SW  463;  Spellings  v. 
Parks,  104  Tenn.  351,  58  SW  126. 

[  e }  Srideaoe  of  plaintiff's  feel- 
ings toward  .  defendant  after  the 
breach  is  not  admissible  to  show 
what  her  feelings  were  while  the  en- 
gagement lasted.  Edwards  v.  Ed- 
wards, 93  Iowa  127,  61  NW  413  [cit 
Robinson  v.  Graver,  88  Iowa  881,  55 
NW  492;  Miller  v.  Hayes,  S4  Xowa 
496.  11  AmR  164]. 

[r]  The  motives  of  defendant  in 
breaking  the  engagement  are  imma- 
terial where  plaintiff  claims  actual 
damages  only.  Fisher  v.  Barber.  62 
Tex.  Civ.  A.  34,  130  SW  871. 

33.  Pearce  v.  Stace,  207  N.  Y.  506, 
101  NE  434. 

S4.  Totten  v.  Read,  16  Daly  282, 
10  NTS  318  (as  to  defendant's  cir- 
cumstances); Ranck  v.  BrackblU,  209- 
Pa.  499,  58  A  884  (holding  that, 
where  the  fact  of  a  long-standing  en- 
gagement was  admitted,  and  the  in- 
quiry was  as  to  who  was  at  fault  for 
the  breach  of  the  contract,  persons 
to  whom  plaintiff  said  that  she  heard 
defendant  say  to  his  mother  that  he- 
proposed  to  study  it  over  before  he- 
married  plaintiff  could  not  testify  as 
to  the  statements  made  to  them  by 
plaintiff). 

96.  Walker  v.  Johnson.  6  Ind.  A. 
600,  38  NE  267,  34  NE  100. 

36.  Ky. — Burnham  v./Cornwall,  Ifl 
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allied  breach,'^  or  even  after  the  action  was  com- 
menced,^ unless  they  are  bo  equivocal  that  they 
might  mean  one  thing  as  well  as  another;™  and 
representations  made  by  defendant  to  plaintiff  as 
to  his  wealth  may  be  admissible  in  evidence  as 
explaining  the  situation,  the  acts,  and  the  conduct 
of  the  parties  toward  each  other.™  Plaintiff's  dec- 
larations made  to  persons'  not  related  to,  or  inter- 
ested in,  her  are  not  admissible  to  prove  the  prom- 
ise;" but  statements  made  by  plaintiff  to  a  third 
person,  and  by  the  latter  communicated  to  defend- 
ant at  plaintiff's  request,  may  be  shown,^^  and 
plaintiff  may  show  that  8h.e  communicated  to  her 
family  the  fact  of  her  ei^agement  to  defendant.'" 
So  also,  if  defendant's  promise  is  shown  by  other 


evidence,  plaintiff's  declarations,  made  before  the 
institution  of  the  suit,  that  she  had  promised  to 
marry  defendant,  are  admissible  to  show  mutuality 
of  contract;^  and  declarations  made  by  plaintiff 
to  a  near  relation  on  the  occasion  of  a  failure  of 
defendant  to  appear  at  the  time  and  the  place  fixed 
for  the  wedding*  have  been  held  admissible  on  plain- 
tiff's behalf. Declarations  of  idaintiff  made  after 
breach,  tending  to  show  that  she  bad  no  affection 
for  defendant  prior  to  the  breach,  are  admissible 
for  him,^  as  is  also  a  declaration,  made  by  plain- 
tiff pending  the  suit,  of  her  intention  to  be  married 
to  another  person.^^  But  purely  self-serving  dec- 
larations of  plaintiff,  made  after  the  breach,  are 
not  admissible." 


N.  T. — Button  v..MeCauley,  1  Abb. 
Dec.  282,  4  Tratiscr.  A.  447,  6  AbbPr 
NS  29  [rev. 28  Barb.  413];  Southard 
V.  Rexford,  6  Cow.  254. 

Oh. — Cooper  v.  West.  7  Oh.  Dec. 
<ReprInt)  470.  3  ClncL-Bul  431. 

Vt. — Massucco  V,  Tomassl,  78  Vt. 
188,  £2  A  67. 

Ont. — CoBtello  v.  Hunter,  12  Ont 
S33. 

[a]  ZUnstratlon. — Defendant's 
statement  to  a  third  person  that  he 
was  between  two  ftres,  and  did  not 
know  whether  to  marry  plaintiff  or 
another  woman,  was  admissible  to 
show  that  he  had  a  marriage  with 
plaintiff  under  consideration.  Gelffer 
V.  Payne,  102  Iowa  S81,  69  NW  554, 
71  NW  571. 

[b]  OonTezavtloas  prwiov  to 
promise, — Conversations  of  the  par- 
ties on- the  subject  of  a  marrlare  be- 
tween them  previous  to  the  aTleged 
promise  are  admissible  In  evidence 
as  showing  the  relations  of  the  par- 
ties, under  instructions  limiting  tnelr 
competency  to  the  question  wnether 
there  was  an  actual  contract  of  mar- 
riage at  the  tifne  relied  on,  although 
in  his  answer  defendant  admits  tne 
making  of  such  a  contract  at  that 
time.  Hook  v.  George,  108  Mass.  824. 

Ic]  Brldvno*  of  defsndsnt's  mx- 
prsMsA  Inteatlon  to  many  plalntlS 
Is  admissible  as  tending  to  corrob- 
orate testimony  that  he  carried  that 
Intention  Into  effect  by  making  the 
contract.  Liohner  v.  Coldwell,  lo  Tex. 
Clr.  A.  444,  39  8W  691. 

97.  Gfllger  v.  X^ne,  102  Iowa  681, 
ti  NW  E6l,  71  NW  671. 

88.  LiOhner  v.  Coldwell,  15  Tex. 
Civ.  A.  444,  39  8W  S91. 

88.  Gates  V.  MoKiniMy,  48  Ind. 
S63.  XT  AmR  768. 

[a]  AdBisBiau  whloU  alAt  refer 
to  UUdl'l  IntaromuM  as  wul  aa  to 
marriage  cannot  be  shown.  Weaver 
V.  Bachert.  2  Pa.  80,  44  AmD  169. 

[b]  Bxpreasioiia  of  affeetlom  for 
a  wistress  and  attentlDns  to  her, 
which  take  place  white  the  parties 
are  living  together,  are  not  sufficient 
ground  for  Inferring  a  promise  of  mar- 
riage. Bleiler  v.  Koons,  182  Pa.  401, 
19  A  140. 

[c]  Eqnivooal  language  takea  as 
offer, — (1>  Where  defendant,  although 
the  language  used  by  him  Is  equiv- 
ocal, allows  plaintiff  to  take  It  and 
to  act  on  it  as  an  offer  of  marriage, 
he  Is  bound  thereby.  Roman  v.  Earle, 
63  N.  T.  267.  (2)  Where  defendant 
says  to  plaintiff  that  he  cannot  live 
without  her.  and  will  make  a  good 
home  for  her,  he  Is  bound.  Button 
V.  McCauley,  1  AbbDeo  282,  4  Transcr. 
A.  447.  6  AbbPrNS  29. 

30,  Humphrey  v.  Brown,  89  Fed. 
«40;  Massucco  v.  Tomassl,  78  Vt.  188, 
62  A  57. 

[a]  Facts  inoonsisteBt  with 
leyed  dooIarattOBS  offered  In  evl- 
dcsoe,— Where,  In  a  breach  of  mar- 
riage promise  suit,  plaintiff  offered 
declarations  satd  to  have  been  made 
by  defendant,  tending  to  show  that 
he  was  worth  from  twenty  to  thirty 
thousand  dollars  when  the  promise 
was  made  In  March,  1899.  defendant 
could  show  that  in  1893  or  1894  the 
only  property  he  and  hts  then  wife  had 


was  some  real  estate  of  which  she 
held  the  title,  and  some  money;  that 
In  one  of  those  years  they  leased  a 
piece  of  land  on  which  his  wife  built 
a  store;  that  he  bought  goods  with 
his  money,  amounting  to  between 
four  and  Ave  thousand  dollars;  that 
both  the  store  and  the  goods  were 
burned,  without  insurance;  that,  he 
owning  no  property  and  owing  debts, 
they  leased  property  for  a  year  or 
two;  and  that  when  they  bought  it 
they  had  to  mortgage  It  for  fifty- 
five  hundred  dollars  of  the  purchase 
money.  Massucco  v.  Tomasl,  80  Vt. 
186,  67  A  551  (holding  that  it  was 
error  to  restrict  defendant's  testi- 
mony In  rebuttal  to  the  time  of  the 
promise). 

31.  Cal. — tilebrandt  v.  Sorg,  6  Cal. 
Unrep.  Cas.  687,  66  P  818  [overr  on 
other  grounds  133  Cal.  671,  66  P 
1098]. 

111. — Walmsley  v.  Robinson,  63  111. 
41,  14  AmR  111. 

Ind. — Cates  v.  MdUnney,  48  Ind. 
662,  17  AmR  7S8. 

Or. — Osmun  v.  Winters,  26  Or.  260, 
270,  36  P  260  (where  it  Is  said: 
"There  was  no  reason  for  allowing 
her  to  use  her  bare  declarations, 
made  without  the  knowledge  or  con- 
sent of  defendant,  to  support  her 
case.  EJvery  reason  which  exists  for 
the  exclusion  of  such  evidence  in 
other  cases  forbids  with  equal  force 
its  use  in  a  case  of  this  nature"). 

Pa. — Leoky  v.  Bloser,  24  Pa.  401. 

[a]  Bole  applied. — It  is  error  to 
Instruct  the  Jury  as  follows:  "In  de- 
termining whether  there  was  a  con- 
tract of  marriage  between  the  par- 
ties, the  Jury  may  consider  any  evi- 
dence tending  to  show  the  addresses 
and  attentions  of  the  defendant,  wait- 
ing ui>on  her,  keeping  her  company 
in  public  and  private  as  a  suitor,  her 
declarations  while  receiving  his 
visits,  and  her  distress  on  hearing 
the  defendant's  intentions  not  to 
many  her."  Cates  v.  McKinney.  48 
Ind.  662,  666,  17  AmR  768  (where 
the  court  said:-  "This,  we  think,  is 
not  the  law.  In  any  other  kind  of 
case  the  declarations  of  a  party  In 
his  own  favor,  made  in  the  absence 
of  his  adversary,  are  not  receivable 
as  evidence  for  him  unless  part  of 
the  transaction  In  question,  the  res 
gestse.  Such,  also,  appears  to  be  the 

f -round  on  which  sutm  declarations, 
n  this  kind  of  case,  have  been  recog- 
nized as  evidence  by  this  court.  King 
V.  Kersey,  2  Ind.  402.  Such  declara- 
tions and  expressions  of  grief,  no 
matter  how  or  when  made.  If  in  the 
absence  of  the  defendant,  can  not 
establish  the  contract.  The  most 
they  could  prove  is  the  fact  that  the 
plaintiff,  as  one  of  the  parties  to  the 
contract,  had  agreed  to  or  entered 
into  the  same.  As  was  said  In  King 
V.  Kersey,  supra,  they  are  admlasltjle 
'as  tending  to  show  a  promise  on 
her  part,  not  upon  his.'  We  are  not 
inclined  to  sanction  a  construction 
which  may  fairly  be  construed  as  in 
violation  of  this  rule.  The  court 
should  have  so  framed  or  qualified 
the  charge  as  to  convey  clearly  to 
the  jury  the  understanding  that  the 
declarations,    etc..    of    the  plaintiff 


could  only  be  considered  as  evidence 
of  a  promise  on  her  part.  The  court 
stated  no  other  qualifications  than 
that  the  declarations,  etc.,  must  have 
been  made  "while  receiving  his  visits.' 
If  they  were  then  made,  they  might 
be  considered  *ln  determining  whether 
there  was  a  contract  of  marriage  be- 
tween the  parties;'  not  whether  she 
had  assented  or  agreed  to  the  con- 
tract, but  whether  there  was  a  con- 
tract 'between  the  parties.'  Moreover. 
It  has  not  been  held  by  this  court, 
and  we  think  should  not  be  held, 
that  such  declarations,  made  in  the 
absence  of  the  defendant,  to  persons 
In  no  way  related  to  or  Interested  in 
the  party  making  them,  are  admissi- 
ble. In  King  V.  Kersey,  supra,  the 
declaration  admitted  In  evidence  was 
made  to  a  sister  of  the  plaintiff. 
Whatever  the  circumstances  may  be 
which  are  relied  upon  to  show  a 
promise  on  the  part  of  the  plaintiff, 
they  must  be  such  as  are  sufficient 
to  establish  the  fact  of  a  promise  on 
her  part  to  marry  the  defendant"). 

[b]  As  showing*  humiliation  from 
breaohr^Bvldence  that  plaintiff  told 
others  about  her  contemplated  mar- 
riage may  be  admitted  to  show  hu- 
miliation after  the  contract  has  been 
prima  facie  shown.  Llebrandt  v. 
Sorg,  133  Cal.  571.  65  P  1098. 

38.  Mi^btn  V.  Webster,  8  Ind.  A. 
547,  35  NB  194,  36  NE  373. 

33.  Lewis  V.  Tapman,  90  Md.  294, 
46  A  459,  47  VRA  386. 

34.  King  V.  Kersey,  2  Ind.  402; 
Cooper  V.  Bower,  78  Kmji.  166,  168,  91 
P  69  [cit  Cyc]:  Pepplnger  v.  Low,  C 
N.  J.  L.  384;  HoriU  v.  Uelhom.  13 
Pa.  831.  But  compare  McPherson  v. 
Ryan,  69  Mich.  33,  36  NW  321  (hold- 
ing that  piaintifTs  declarations  to 
third  persons  in  defendant's  absence, 
that  she  was  "engaged  to"  defendant 
and  that  he  was  nsrolng  to  marry" 
her,  are  not  admissible  to  show  her 
promise  to  marry  defendant). 

[a]  VlalnUfl'B  answer  to  a 
fjifonniur  ber  of  MmAMXVu 
turn  to  aanr  he*  is  admissible  on 
her  behalf  as  part  of  the  res  gests. 
Bills  v.  Guggenheim,  20  Pa.  287. 

86.  Hughes  V.  Nolte,  7  Ind.  A.  526, 
84  NB  746  [cit  Cates  v.  McKinney. 
48  Ind.  662]  (holding  that  the  fact 
that  comparative  strangers  might 
have  been  present  with  the  relatives 
would  not  necessarily  exclude  the 
declarations).  But  compare  Jones  v. 
Layman.  123  Ind.  669.  24  NB  363 
(where  a  declaration  made  by  plain- 
tiff in  defendant's  absence,  after  re- 
ceiving a  letter  from  defendant  break- 
ing off  the  contract,  showing  that 
plaintiff  regarded  the  contract  as 
broken,  was  not  admitted). 

36.  Robinson  v.  Craver,  88  Iowa 
381,  56  NW  492. 

37.  Healey  v.  O'SulUvan,  6  Allen 
(Mass.)  114. 

38.  Thrush  v.  FuUhart.  210  Fed. 
1.  6,  126  CCA  681  (where  It  Is  said: 
"We  are  further  of  opinion  that  the 
plaintiff's  letters  of  January  20  and 
29,  1912.  were  improperly  received  in 
evidence.  The  declarations  of  a 
party  In  his  own  interest  are  not 
ordinarily  admissible,  and  these  let- 
ters seem  to  he  essentially  of  that 
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68j  c.  Acta  and  Oondnct  of  Partiw.'*  The 

ttia  and  the  conduct  of  the  parties  toward,  or  con- 


nected with,  eaoh  other  may  he  shown  as  tendizig  to 

prove  the  e^stenee  of  a  matnal  promise  to  marry.***: 


character.  They  cannot  fairly  be  re- 
garded as  a  part  of  the  correspond- 
ence between  the.  parties,  for  they 
are  not  In  reply  to  anything  defend- 
>nt  had  written,  nor  were  they  an- 
swered by  him.  They  were  written 
nearly  three  months  after  the  inci- 
dent with  which  thej  are  sought 
10  be  connected — the  return  of 
plaintlfTs  watch — and  one  of  them 
certainly,  the  other  apparently,  after 
she  had  consulted  with  counsel  and 
had  in  contemplation  a  suit  against 
defendant.  The  fact  that  he  made  no 
reply  to  theaa  communications  did 
not  permit  an  inference  of  assent  on 
his  part  to  anything  which  plaintiff 
charged  against  him  or  claimed  for 
herself,  for  the  law  Is  well  settled 
that  failure  to  answer  a  letter,  under 
such  circumstances  as  are  here  dis- 
closed, cannot  be  regarded  as  an  ad- 
mission by  the  party  to  whom  the 
letter  is  addreaseo.  In  our  Judgment, 
the  letters  In  question  are  self-serv- 
ing declarations  which  should  have 
been  excluded  as  Irrelevant  and  in- 
competent"). 

[aj  niwrtratlos^^tatsnients 
made  by  plaintiff  suing  for  breach 
of  marriage  promiise,  in  the  absence 
of  defendant,  as  to  the  engagement 
and  as  to  why  she  did  not  marry 
defendant,  were  Inadmissible  as  self- 
Krvlng.  Pearc*  v.  Stace,  207  N.  Y. 
EOS,  101  NB  434. 

m.  Sexual  IMecooaxM  hetWMB 
pKttM  see  Infra  |  75. 

40l  XS.  S. — ^ITouny  v.  Corrlgan,  208 
FM.  4«1. 

Ga. — ^Anderson  v,  Klrby,  12S  Ga. 
(i.  U  SE  197.  114  AmSR  IIS,  E  Ann 

Cas  lOS. 

Ul.— Frltslnger  v.  Ahrena.  151  III. 
A.  JM. 

Ind. — Vaughan  v.  Smith,  177  Ind. 
:il.  »6  NE  fi94,  AnnCaslftl4C  10»Sj 
(^amness  v.  Cox,  ISl  Ind.  118,  80 

NB  901. 

Iowa. — Morgan  v.  Huendi,  1S8  NW 
119;  Beans  v.  Denny,  141  Iowa  82, 

117  >n!r  1091. 

Kan. — ParriSh  v,  Parrlsh,  07  Kan. 
J:3.  72  P  844. 

Minn. — Hahn  T.  Bettlngen,  84  Minn. 
SI2.  S8  NW  10. 

N.  H.— Holt  T.  Moulton.  81  N.  H. 

S.  T.— Homan  v.  Earle.  SS  N.  Y. 
ui  [foil  Tale  V.  Curtis,  181  N.  Y. 
5»S.  16  NE  1125]. 

Or.— Kelley  v.  Hlghfleld,  15  Or.  277, 
U  P  7*4. 

Pa. — Wagenseller  v.  Simmers,  97 
Pa.  405. 

R.  I. — ^Perkins  v.  Rersey,  1  R.  I. 

m. 

W.  Va — Connolly  v.  Bollinger,  67 
W.  Va.  30.  36.  «7  SB  71,  80  XnnCas 
nSO  (cit  CycJ. 

"The  relations  of  the  parties  and 
their  acts  and  conduct  toward  each 
other  from  the  very  Inception  of  the 
courtship,  which  tended  to  disclose 
a  mutual  intention  to  marry,  may 
be  placed  before  the  Jury  to  aid  it  in 
determining  whether  the  minds  of 
[be  parties  had  met  !n  an  agreement 
to  marry.  Chamness  v.  Cox,  181  Ind. 
Ml.  30  NE  901;  8  Elliott,  Evidence 
i  18S8  and  other  authorities  herein- 
above cited.  In  harmony  with  this 
nile.  It  has  been  held  that  evidence 
of  the  acts,  conduct,  and  conversa- 
ilons  between  the  parties  during  a 
previous  Intimacy,  which  was  broKen 
ott  before  the  mutual  promise  relied 
on.  may  be  considered.  Ray  v.  Smith, 
S  Gray  (Mass.)  141.  Where  a  con- 
tract to  marry  was  made  while  the 
defendant  was  under  a  disability  to 
make  It,  being  already  married  to 
another,  and  uter  bis  divorce  a  new 
apeement  was  entered  Into,  evidence 
of  the  first  was  submitted  to  the 
Inry  as  a  part  of  the  course  of  the 
courtship,  licatnan  t,  Thompson,  43 
Wash.  878.  88  P  886.  The  case  of 
Parriih  t.  Parrlsh.  67  Kan.  323,  72 
P  tl4.  was  very  similar  to  this. 

J.— 2n 


Therein  there  had  been.  It  was 
claimed,  a  previous  agreement  to 
marry,  which  was  not  to  be  per- 
formed within  a  year  and  a  recovery 
was  awarded  on  a  later  Contract 
which  was  not  affected  by  the  statute 
of  frauds.  Eivldence  of  the  alleged 
prior  contract  was  admitted  and  con- 
sidered by  the  Jury,  and  It  was  held 
on  appeal  that  the  trial  court  was 
well  within  the  rule  allowing  evi- 
dence of  the  entire  Intercourse  of  the 
parties  to  go  to  the  Jury.  In  McKee 
V.  Mouser,  181  Iowa  204.  108  NW 
228,  the  plaintiff  relied  on  a  renewal 
of  a  previous  contract  of  marrlag«, 
and  both  the  original  contract  and 
the  renewal  were,  as  In  this  case, 
denied  by  defendant.  In  that  case 
it  was  held  that  it  was  competent 
for  plaintiff  to  show  the  former  en- 

Sgement,  and  the  relations  existing 
tween  the  parties  prior  to  the  re- 
newal, for  the  purpose  of  showing 
the  later  agreement  to  marry." 
Vaughan  v.  Smith.  177  Ind.  Ill,  124. 
96  NE  694,  AnnCasl914C  108S. 

Ca]  niastoattoa^— Evidence  that 
after  the  making  of  the  promise  to 
marry  plaintiff  showed  defendant  a 
letter  which  she  had  received  from 
a  woman  to  whom  defendant  had 
once  been  engaged.  Inquiring  about 
plaintiff's  engagement  with  blm,  and 
that  he  dictated  her  reply  and  also 
the  letter  itself,  ia  admissible  to 
show  the  relations  of  the  parties, 
and.  In  connection  with  other  evi- 
dence, to  show  that  defendant  was 
acting  in  bad  faith  toward  plaintiff. 
Hook  v.  Qeorge,  108  Mass.  824. 

[b]  As  tendl&ff  to  Show  what  oo- 
enned  at  Uw  time  of  the  proposal, 
the  mutual  conduct  of  the  parties 
Bubnequent  to  the  promise  may  be 
shown.  Rutter  v.  Collins,  96  Mich. 
610.  66  NW  93. 

[c]  Testtmoar  that  dafeadavt 
paid  plaintiff  a  good  deal  of  attentloa 
Is  admissible;  but.  If  not.  It  Is  with- 
out prejudice,  where  the  witness 
fully  explains  what  she  means,  and 
states  what  defendant  did  to  show 
his  affection.  Rime  v.  Rater,  108 
Iowa  61,  78  NW  886. 

[d]  Aota  of  the  parlies  from  the 
laoeptioa  of  tha  ooortahl^  may  be 
shown  when  relevant  to  the  promise 
to  marry.  Vaughan  t.  Smith,  177 
Ind.  Ill,  »•  NB  S»4,  AnaCasl914C 
1092. 

[e]  Oeonrranoes  more  than  a  rear 
pnor  to  action. — Testimony  of  plfiln- 
tiff  as  to  what  occurred  between  her 
and  defendant  more  than  a  year  be- 
fore suit  is  admissible,  notwithstand- 
ing the  pleading  of  the  one-year  stat- 
ute of  limitations,  where  plaintiff 
alleges  that  the  agreement  was  con- 
stantly renewed  by  promises  within 
twelve  months  of  eacn  other,  and  Uie 
question  of  limitations  Is  submitted 
to  the  Jury.  Cain  v.  Corley,  44  Tex. 
Civ.  A.  224,  99  SW  188. 

[f]  Acts  While  paTty  manled  to 
anottter. — (1)  While  no  action  could 
be  maintained  on  promise  of  mar- 
riage made  while  Uie  promisor  was 
yet  married  to  another,  evidence  of 
the  acts,  conversations,  and  conduct 
of  the  parties  after  defendant  had 
promised  to  marry  plaintiff  but  be- 
fore he  secured  his  divorce  Is  admis- 
sible in  an  action  on  a  subsequent 
promise.  Morgan  v.  Muench.  (Iowa) 
156  NW  819.  822  (where  it  Is  said: 
"It  Is  thought  by  appellant  that  evi- 
dence in  relation  to  the  trip  to  the 
Tellowstone  Park  and  the  relations 
between  plaintiff  and  defendant,  and 
their  conversations  prior  to  the  di- 
vorce should  have  been  excluded,  and 
the  jury  Instructed  to  disregard  It 
because  not  competent.  But  we  think 
that,  even  though  an  action  may  not 
be  based  upon  a  promise  of  marriage 
before  a  divorce,  plaintiff  knowing 
that  fact,  still  the  evidence  was 
proper  as  showing  the  history  of 
the  case  and  the  relations  between 


the  parties.  LAuer  v.  Banning,  140. 
Iowa  819,  118  NW  446").  (2)  Evi- 
dence showing  the  relation  of  the 
parties  which  existed  t>efore  the  di- 
vorce of  the  woman  is  admissible  as 
bearing  on  the  question  whether  a 
promise  of  marriage  was  made  after 
the  divorce  and  as  showing  the  cir- 
cumstances under  which  plaintiff  had 
rendered  services  as  alleged.  Smith 
V.  Hall.  69  Conn.  661.  38  A  386.  (3) 
Evidence  as  to  whether  plaintiff  bad 
ever  met  defendant  In  a  certain  city 
while  he  was  living  with  his  first 
wife  was  held  to  be  admissible,  for 
while  at  that  time  defendant  was  in- 
capable of  entering  into  a  matrlraA- 
nlal  contract,  yet  it  was  proper  to 
show  the  origin  and  continuation  of 
their  acquaintance,  for  the  purpose 
of  aiding  the  jury  in  determining  the 
probability  of  an  offer  of  marriage 
at  a  subsequent  time,  when  he  ttad 
legal  capacity  to  make  it.  Hahn  v. 
Bettlngen,  84  Minn.  812,  88  NW  10. 

[gl  Mattars  rsmota  from  time  of 
proinlsei-- In  an  action  for  breach  of 
a  marriage  promise  made  In  1908, 
after  the  death  of  plaintltTs  first 
husband,  the  court  did  not  ebuse 
Its  discretion  in  jMrmltting  plaintiff 
to  show  that  between  1869  and  1872 
the  parties  had  been  in  relations  of 
intimacy  and  affection;  thiit  after  her 
marriage  to  another  In  1872  defend- 
ant told  her  he  had  intended  to  marry 
her,  and  that  they  both  wept;  that, 
while  living  apart  from  her  husband, 
defendant  told  her  that,  when  the 
desertion  had  continued  long  enough 
to  entitle  her  to  a  divorce,  he  would 
marry  her;  and  that,  when  her  hus- 
band left  her  the  second  time,  de- 
fendant expressed  regret  that  he  had 
not  given  her  a  house.  Oorman  v. 
Pitts.  80  Conn.  631.  69  A  367. 

[h]  Prevtons  engagsmeBt. — It  Is 
not  error  to  admit  in  evidence,  In 
corroboration  of  direct  testimony  of 
an  express  contract  between  the  par- 
ties, a  previous  contract  of  marriage. 
Included  In  their  past  Intercourse 
with  each  other.  This  rule  does  not, 
however,  forbid  the  court  from  ex- 
cluding testimony  only  remotely  af- 
fecting the  latest  relations  oi  the 
parties,  although  Involved  In  their 
previous  intercourse,  and  does  not 
compel  the  court  to  permit  the  com- 

Slete  rehabilitation  of  all  the  minute 
etalls  of  a  long-past  association 
which  could  be  of  no  material  aid  in 
elucidating  the  Issues  on  trial.'  Par- 
rlsh V.  Parrlsh.  67  Kan.  323,  72  P  844. 

[I]  Bomestla  servlees  performed 
for  dsfeadant. — On  the  issue  of  the 
existence  of  a  contract  of  marriage 
It  was  proper  for  plaintiff  to  prove 
what  household  duties  she  performed 
while  living  in  defendant's  house,  - 
how  she  cared  for  him  when  he  was 
sick,  etc.  Frltslnger  v.  Ahrena,  161 
111.  A.  896. 

[J]    TrUUng  with  aSeetloiis.^It  Is 
not  clearly  error  to  permit  a  father . 
to  testify  In  a  breach  of  promise  suit ' 
brought  by  his  daughter  that,  after 
he  had  given  his  consent  to  defend- 
ant on  Tatter's  telling  him  that  the 
daughter  had  consented  to  marry 
him,  the  pair  conducted  themselves 
toward  each  other  as  though  they 
were  engaged,  where  this  Is  offered, 
not  to  snow  the  mutual  promise,  but ' 
to  show  that  defendant  trifled  with 

glaintlff's  affections.  Vanderpool  v. 
.Ichardson.  62  Mich.  336,  17  NW  936. 
[k]  Where  tha  parttos  testify  la 
their  owa  behalf,  (1)  they  must  state 
all  that  was  said  and  done,  so  as  to 
remove  from  the  field  of  speculation 
facts  which  bad  theretofore  been  In- 
ferred. Tale  V.  CnirtiBB,  151  N.  T. 
598.  606,  46  NE  112B  (where  the 
court  said:  "The  rule  governing  con- 
tracts of  this  character  has  been 
fully  discussed  In  the  case  of  Homan 
V.  Earle,  63  N.  T.  287.  Formerly, 
contracts'  of  this  character  were 
often  Inferred  or  Implied  from  proof 
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[§  68 


£videnc«  of  plaintiff's  condnot  is  admissible  to: 
sbow  a  promise,*^  or  the  aco^tanoe  of  ,a  promise, 
on  her  part,*'  unless  so  equivocal  :as  to  a£tord  no 
basis  for  an  inference,*'  but  not  to  show  a  mutual 
promise,  unless  the  conduct  took  place  in  defend-, 
ant's  presence  or  was  connected  with  him.**  Thus 
preparations  for  the  marriage  made  by  plaintiff  in 
the  absence  of  defendant,  and  not  in  any  wise  con- 
nected with  him,  while  admissible  in  evidence  on 


of  such  clrcumatances  as  usually  at- 
tend an  •nHr&gement,  but  after  the 
statute  was  changed  so  as  to  permit 
parties  to  testify  In  their  own  oehalf 
they  were  expected  to  state  all  that 
was  said  and  done  so  as  to  remove 
from  the  field  of  speculation  facta 
that  had  theretofore  been  Inferred, 
thus  leaving  the  court  to  determine 
whether  the  facts  sworn  to  consti- 
tuted a  contract.  In  determining 
this  question,  however,  while  we  may 
not  Imply  facts  not  sworn  to,  we 
may  Infer  the  meaning  and  intention 
of  the  parties").  (2)  "When  the  par- 
ties themselves  are  upon  the  stand 
and  state  all  that  was  said  and  done, 
there  is  no  room  for  Inference  that 
somethlnr  else  was  said  or  done,  but 
the  question  is  whether  the  facts 
proved  are  sufficient  to  constitute  a 
contract.  In  determining  this  ques- 
tion, however,  while  we  may  not 
Imply  the  contract,  strictly  speaking, 
we  may  Infer  the  meaning  and  In- 
tention of  the  parties.  The  charge 
of  the  learned  judge  upon  this  point 
clearly  shows  that  he  used  the  word 
express,  and  Implied  with  reference 
to  the  mode  of  proof,  and  not  to  the 
contract  Itself."  Homan  v.  Earle,  63 
N.  Y.  267,  271. 

4X.  Espy  v.  Jones,  37  Ala.  379; 
Bprague  v.  Craig,  &1  111.  288;  Beans 
V.  Denny.  141  Iowa  62,  117  NW  1091: 
McKee  v.  Mouser,  131  Iowa  203,  IDS 
NW  228  <renewal  of  promise).  But 
see  Royal  v.  Smith,  40  Iowa  615 
(where  plalnttfT's  subsequent  conduct 
before  breach  was  not  admitted). 

[d,]  Kaiiinff  of  letters.^— Plaintiff, 
In  an  action  for  breach  of  marriage 
promise,  having  testified  that  when 
she  removed  from  the  city  where  de- 
fendant lived  a  valid  contract  to 
marry  existed,  and  Jlefendant;  for 
the  purpose  of  showlhg  the  Improba- 
bility of  such  a  contract  .then  exist- 
ing, having  testified  that  plaintiff 
left  abruptly  and  never  communi- 
cated with  him  thereafter,  evidence 
that  she  had  at  least  attempted  to 
communicate  with  him  by  depositing 
in  the  mail  letters  addressed  to  him 
was  admissible  to  rebut  such  Infer- 
ence. Vaughan  v.  Smith,  177  Ind, 
111.  98  NB  B94,  AnnCatfl914C  1092. 

.  42.  Iowa. — Thurston  v.  Cavenor, 
8' Iowa  156. 

'  Kan. — Cooper  v.  Bower,  78  Kan. 
ISiTlSS,  96  P  Bft  Iclt  Cycl. 

N.  T.— Wncox  v.  areeh,  83  Barb. 
«3». 

:  Oh. — Wetmore  v..  Mell,  1  Oh.  St. 
SS^69  AmD  607. 

Pa. — McCormlck  v.  Bobb,  24  Pa. 
44:  Moritz  v.  Melhorn,  13  Pa.  331. 

,  [a]  After  a  promise  hj  defendant 
Is  established  it  is  competent  for 
platntlR!  to  prove  her  own  acts  in 
order  to  show  her  assent  and  ac- 
ceptance. Moritz  V.  Melhorn,  IS  Fa. 
S«l. 

,  [b]   Preparations    for  marriage 

may  ne  shown.  Keed  v.  Clark,  47  Cal. 
194;  Rime  v.  Rater.  108  Iowa  61.  78 
NW  83B;  Yale  v.  Curtlsa,  71  Hun  436, 
24  NTS  981  Irev  on  other  grounds 
IPI  N.  T.  B98.  46  NB  1126];  Wilcox 
v.  Green.  23  Barb.  (N.  T.)  639. 

43.  Gates  v.  McKlnney,  48  Ind. 
662.  567.  17  AmR  768. 

.  "Declarations  or  acts  of  the  platn- 
tirc,  which  are  so  equivocal  that  they 
may  mean  one  thing  as  well  as  an- 
other should  not  be  allowed  to  go  to 
the  jury  as  tending  to  show  a  prom-. 
ISe."   Cates  v.  McKinney,  supra. 

44.  .  Leibbrandt  v.  Sorg,  6  Cal.  Un- 
rep.  Cas.  687,  65  P  318;  Dunlap  V. 
Clark.    25    111.    A.    673;    Russell  v. 


Cowles,  IS  Gray  (Mass.)  682,  77  AmD 

391. 

[a]  XMunm  for  naa^"The  acts 
of  the  plaintlfL  until  they  are  com- 
munlcaied  to  the  defendant,  are  not 
binding  upon  the  plaintiff  as  consti- 
tuting a  contract.  Why  should  they 
be  evidence  for  the  plaintiff  of  any 
part  of  a  contract  to  bind  the  de« 
tendantr  It  was  said  by  the  supreme 
court  of  Michigan  In  discussing  this 
kind  of  evidence  in  HcPherson'  v. 
Ryan,  69  UiCh.  88,  86  NW  881:  'And 
every  reason  that  applies  to  the  ex- 
dusfou  of  this  kind  of  testimony  in 
other  cases  forbids  its  further  use 
In  actions  of  this  nature.  The  plain- 
tiff, as  courts  and  Juries  must  aver 
be  consUtuted,  has  certainly  advan- 
tage enough  of  the  defendant,  with- 
out giving  her  the  opportunity  of 
fabricating  by  her  acts  and  declara- 
tions, without  his  consent  or  knowl- 
edge, evidence  to  make  a  case  against 
him.  It  would  place  almost  any  man 
at  the  mercy  ox  an  evU-dlsposed  and 
'designing  woman.  An  adventuress 
could  come  into  court  and  swear  to 
a  promise  of  marriage,  and  then 
bring  others  of  like  ilk,  her  friends 
and  intimates,  to  sustain  her  with 
testimony  of  the  stories  she  had  told 
them  in  furtherance  of  her  plan  to 
secure  damages.' "  Lelbbrandt  v. 
Sorg,  6  Cal.  Unrep.  Cas.  687,  689,  66 
P  318. 

40.    fiee  Infra  g  SS. 

46.  Cal. — Lelbbrandt  v.  Sorg,  6  Cal. 
Unrep.  Cas.  687,  690,  66  P  818  (where 
the  court  said:  "Our  attention  Is 
called  to  the  case  of  Reed  v.  Clark, 
47  Cal-  194,  199,  In  which  It  was  held 
th^t,  for  the  purpose  of  enhancing 
damages,  the  plaintiff  was  properly 
allowed  to  prove  that  within  a  few 
days  after  the  proposal  and  ac- 
ceptance the  plaintiff  announced  her 
engagement  to  a  few  ladles  with 
whom  she  was  intimate,  and  whom 
she  invited  to  attend  the  wedding. 
No  authority  is  cited  In  the  opinion, 
and  the  evidence  was  evidently  held 
admissible  upon  the  theory,  as  an- 
nounced in  some  cases,  that  plain- 
tiff, by  way  of  damages,  may  prove 
that  sne  made  'preparations  for  the 
wedding.'  We  are  not  inclined  to 
extend  the  authority  of  that  case 
beyond  the  facts  therein  appearing. 
The  trend  of  modern  decisions  Is 
that  evidence  of  preparations  for  the 
wedding  by  plaintiff  without  the 
knowledge  of  defendant  Is  not  ad- 
missible. Osmun  V.  Winters,  26  Or. 
2B0.  36  P  26Q,  and  eases  cited.  The 
facts  of  this  case  do  not  cpme  within 
the  rule  in  Reed  v.  Clark,  supra.  The 
witness .  Mrs.  Barkley  was  not  in- 
vited to  the  wedding.  No  wedding 
day  was  set  or  even  talked  of.  She 
was  permitted  to  testify  to  the  bald 
declaration,  in  answer  to  a  leading 
question,  that  the  plalntllT  told  her 
she  was  to  marry  the  defendant.  The 
plaintiff  was  permitted  to  testify 
that  she  told  Mrs.  Barkley  that  she 
was  going  to  marry  defendant.  Mrs. 
Barkley  had  not  been  Invited  to  any 
wedding,,  and  the  conversation  was 
not  In  the  course  of  preparations  for 
the  wedding.  We  cannot  say  how 
much  effect  this  Improper  testimony 
had  upon  the  minds  of  the  Jurors. 
It  will  not  be  presumed  that  the  jury 
disregarded  It.  In  fact,  the  pre- 
sumption Is  that  the  jurors  relied 
upon  it.  in  view  of  the  fact  that  the 
judge,  in  their  presence  and  hearing, 
held  it  to  be  competent.  Tlie  Tact 
that  there  was  other  competent  evi- 
dence tending  to  prove  the  contract 


t^e  question  of  damages,  after  a  contract  to  marry 
is  establiahed,*"  are  not  admissible  to  prove  plain- 
tiffs assent  to  a  mutual  promise  of  marriage.*^  So 
also  while  plaintiff's  testimony  that  she  told  her 
father  and  sister  and  had  written  friends  of  her 
betrothal  to  defendant  is  inadmissible  to  prove  the 
agreement  to  marry,  it  is  admissible  as  tending  to 
prove,  as  an  element  of  damages,  plaintiff's  humilia- 
tion and  the  injury  to  hex  feelings.*'    Evidence  of 

of  marriage  does  not  show  that  «rror 
was  not  prejudicial"). 
111.— Dunlap  v.  Clark.  2t  lU.  A. 

573. 

Ind. — Graham  v.  Martin,  64  Ind. 
667. 

Mass. — Russell  v.  Cowles,  IS  Gray 
682.  77  AmD  891. 

Minn.— Hahn  v.  Bettlngen,  81  Minn. 
91.  88  NW  467,  60  LRA  669. 

ta]  Vr^paMttoBS  f <» nartlag«  (i) 
may  be  shown  when,  and  only  when, 
they  were  made  with  the  knowledge 
and  assent  of  defendant.  Dunlap  v. 
Clark,  £5  111.  A.  578.  (8)  On  the  ques- 
tion whether  defendant  acquiesced 
In  a  postponement  of  the  time  in 
which  the  marriage  contract  was  to 
he  performed,  evideoce  is  admissible 
that  plaintiff  sold  a  part  of  her  goods 
at  a  sacrifice  In  order  to  be  ready  to 
marry  him,  and  that  he  knew  of  this, 
and  then  nuide  no  claim  that  he  did 
not  consider  the  contract  binding, 
Clement  v.  Skinner,  72  Vt.  159,  47  A 
788. 

47.  liOtbbrandt  v.  Sorg.  6  Cal.  Un- 
rep. Cas.  687,  691,  65  P  318  (Henshaw, 
J.,  concurring,  said:  "Such  evidence 
Is  never  admissible  to  prove  the  con- 
tract to  marry.  But  after  competent 
proof  of  the  contract,  I  think  tht 
evidence  clearly  admissible  for  the 
limited  purpose  of  showing  damage 
by  rfason  of  the  humiliation  follow- 
ing the  breach  of  contract.  A 
woman  whose  engagement  Is  known 
only  to  herself  and  recreant  lover 
will  not.  It  may  be  assumed,  suffer 
for  his  faithlessness  quite  so  many 
and  so  keen  pangs  as  the  woman  who 
has  made  announcement  of  her  en- 
WLgement  to  her  circle  of  friends. 
Therefore,  I  think  the  ruling  In  Reed 
V.  Clark,  47  Cal.  194,  is  correct  on 

firinclple,  without  supporting  author- 
ty");  KiitBura  v.  Saletopulos.  96 
Nebr.  83,  86,  146  NW  1022  (where  It 
is  said:  ''It  is  objected  that  evidence 
was  admitted  tending  to  show  that 
the  plaintiff  had  told  her  father  and 
sister  and  had  written  friends  In 
Greece  of  her  betrothal  to  the  de- 
fendant. This  sort  of  testimony  Is 
competent  because  it  tends  to  estab- 
lish an  element  of  damages,  the  hu- 
miliation of  the  plaintiff  and  Injury 
to  her  feelings  because  she  had  been 
discarded.  Lfebrandt  v.  Sorg,  133  Cal. 
571,  65  P  1098;  Reed  v.  Clark.  47  Cal. 
194:  King  v.  Kersey,  2  Ind.  402.  In 
Llebrandt  v.  Sorg,  supra,  a  witness, 
under  objection  by  the  defendant, 
was  permitted  to  answer  the  ques- 
tion as  to  whether  Mrs.  Llebrandt 
had  said  that  she  was  going  to  marry 
Mr.  Sorg.  The  court  said  that  it  is 
elementary  law  that  evidence  of  this 
character  is  Inadmissible  as  tending 
to  prove  the  agreement  to  marrv. 
But  this  character  of  evidence  Is  ad- 
missible as  tending  to  Increase  plain- 
tiff's damages  occasioned  by  a  breach 
of  the  contract,  and  it  was  upon  this 
theory  that  it  was  offered  and  ad- 
mitted before  the  jury.  In  that  case 
It  was  said:  This  character  of  evi- 
dence Is  always  admitted  after  a 
prima  facie  showing  of  the  existence 
of  the  agreement  to  marry  and  a 
breach  thereof.'  In  Reed  v.  Clark, 
supra,  it  was  said:  *It  cannot  be 
doubted  that  knowledge  of  the  fact 
of  a  marriage  engagement  by  the 
intimate  friends  and  relatives  of  a 
party  to  the  contract,  with  whom 
she  has  frequent  and  familiar  Inter, 
course,  would  Increase  in  a  consid- 
erable degree  the  annoyance  and 
mental  suffering  occasioned  by  a  sud- 
den discontinuance  of  the  relatlon- 


For  later  cases,  derslogmsBts  and  OhaagM  In  the  law  see  cumulative  Annotations,  same  title,  p|^^^ \^ 
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BBJEA€M  OF  UABUtAQB^^  PBOmas 


plaintiff's  relations  with  men  other  than  defendant 
during:  the  alleged  engagement  is  admiasible  as  bearr 
iog  on  the  wei^t  o£  har  claim  that  there  was  an 
engagement.^  Testimony  eonoeming  the  eonduot 
of  plaintiff  prior  to  the  breach  is  competent  to 
shov  that  she  was  of  bad  eharaeter  and  thus  to 
mitigate  the  damages,^  and  also  ^  zvfnte  a  claim 
that  she  was  seduced.^ 

BrideiLoe  of  defaadut's  condoct  is  admissible  as 
tending  to  show  a  promise  to  marry,''-  or  an  inten- 
tion not  to  perform  the  promise''^  where  plaintiff 
vas  et^^nisant  thereof.'^    Where  plaintiff  proved 


sednetiim  iii  a^prkvation  aS.  damages,  evidence,  that 
defendant  -  participated  in  an  alrartion  performed 
on  plaintiff  was  held  admissible  to  show  his  guilt 
of  Bedaction.*^  Evidence  that  offers  of  marriage 
made  after  breach  were  made  in  good  faith  is  not 
admissible  to  rebut,  an  inference'  that  such  offers 
oonstitated  an  admission  of  a  previous  engagement." 

U  69]  d.  DoctuooLtary  Evidence.  Letters  from 
defendant  to  plaintiff  are  admissible  to  prove  the 
eontradt'^  if  written  prior  to  a  breach/'  and  plain- 
tiff's letters  to  defendant  while  the  alleged  engage- 
ment lasted  are  admissible  for  t^e  same  purpose.*^ 


ship  .  .  but  the  announcement 
of  tbe  engagement  to  a  few  Intimate 
friends  may  be  neltbar  improper  nor 
uDbecoming.  and  certainly  requires 
no  express  authorlaatton.  We  think 
the  Jury  should  be  permitted  to  con- 
sider this,  with  the  other  circum- 
stances of  the  case,  in  estlmBtlns  the 
injury  occasioned  to  the  plalntifl  by 
breach  of  the  contract.'  In  King  v. 
Kersey,  supra,  the  court  said,  as  to 
the  declarations,  that  there  was 
doubt  but  that  the  Judges  had  'con- 
cluded that  said  declarations,  made 
while  she  was  receiving  the  visits  of 
the  defendant,  and  before  any 
estrangement  had  commenced,  to 
members  of  her  family,  were  ad- 
mlsaible,  for  the  purpose  above  men* 
tloned,  as  itart  of  tbe  res  gestse,  ex- 
planatory of  her  conduct  and  inten- 
tion tn  receiving  those  visits,  whether 
with  a  view  to  marriage  or  from 
mere  politeness,  and  thus  tending 
to  show  a  promise  on  her  part  of 
marriage'  "). 

48.  Booren  v.  McWiUlams,  26  N. 
D.  558,  5S4.  146  NW  410  'AnnCas 
IIIGA  388  (Where  it  Is  said:  "Other 
errors  occurred  In  excluding  some  of 
the  evidence  offered  by  defendant  to 
show  that,  during  the  time  the  plain- 
tiff claimed  to  nave  been  engaged 
to  marry  him,  she  had  received  other 
men  as  company.  It  is  self-evident 
that  her  relations  to  other  men  dur- 
ing such  time,  and  the  consent  or 
objection  of  the  defendant  thereto, 
might  have  had  an  Important  bear- 
ing on  the  weight  to  be  given  the 
testimony  of  the  plaintiff.  If  she 
vas  keeping  company,  during  the 
period  iraen  she  claims  to  have  been 
engaged  to  marry  defendant,  with 
other  men,  and  particularly,  if  she 
vas  doing  so  with  the  knowledge  of 
tfae  defendant  and  without  objection 
on  his  part.  It  certainly  would  have 
a  tendency  to  discredit  her  claims. 
The  same  principle  also  applies  to 
the  sustaining  of  the  objection  of 
plaintiff  to  the  question  propounded 
10  her,  as  to  whether  she  told  her 
sister  anything  about  any  talk  of 
oarriaKe,  and  to  the  ruling  sustain- 
ing plalntitrs  objection  to  questions 
tending  to  impeaeb  or  discredit  her 
evidence  relating  to  the  time  when 
the  child  was  begot"). 

4*.  Young  V.  Corrigan,  208  Fed. 
411,  43S  (i^ere  it  Is  said:  "This 
evidence  was  also  admissible  touch- 
ing plalntlfTs  claim  that  Corrigan 
seduced  her.  Testimony  of  a  cour- 
tezan that  She  was  seduced  has 
manifest  weakness  of  credibility"). 

fa]  Where  plaintiff  olalmeA  aff* 
mvated  daatar**  for  sednoUon,  evi- 
dence of  plalntlfTB  previous  immoral 
conduct  and  evidence  of  speclflc  acts 
&s  well  as  Immoral  reputation  la  ad- 
mlRBible  without  reference  to  whether 
defendant  had  knowledge  of  her  his- 
tory or  not  at  the  time  of  the  alleged 
promise.  Toung  v.  Corrigan,  208 
Fed.  431. 

50.  Young  V.  Corrigan,  208  Fed. 
4S1,  414  {where  It  is  said:  "This  line 
of  testimony  was  also  competent  as 
Mainst  plalntlfTs  claim  that  she  was 
Wduced.  Her  counsel  demanded  ag- 
^vated  damages  on  this  ground, 
wthough  not  pleaded.  In  thfs  light 
jl  18  not  material  whether  defendant 
«new  her  history  or  not;  evidence  of 
previous  loose,  wanton,  and  lewd  con- 
duct, of  speclAc  acts,  as  well  as  of 


Cyc 


reputation.   Is  admissible.  36 
1814,  note  84"). 

61.  Clark  V.  Hodges,  86  Vt.  S7S, 
26  A  726:  VThitcomb  v.  Wolcott.  21 
Vt.  368;  Tarwood  v.  Hart.  16  Ont. 
23;  Costello  v.  Hunter,  12  Ont. 
833  (evidence  in  corroboration  of 
promise). 

[a]  Tlalts  of  defeadaat  to  idata- 
tlB  (1)  may  be  shown.  Walker  v. 
Johnson,  8  Ind.  A.  800,  88  NB  2S7, 
34  N£  lOO;  Button  v.  Hlbbard,  33 
Hun  289.  31  NTS  483;  Wells  v. 
Padgett.  8  Barb.  (N.  T.)  823:  Daniel 
V.  Bowles,  2  C.  &  P.  653,  12  BCL  728. 
<2)  Plaintiff  may  show  that  the  visits 
of  defendant  at  her  father's  house 
were  at  flret  to  the  family  of  which 
she  was  a  member  and  with  which 
defendant  had  been  long  acquainted, 
and  that  afterward  they  were  to  hor 
alone.  Clark  v.  Hodges.  65  Vt.  273, 
26  A  726.  (3)  Where  plaintiff  testi- 
fied that  defendant  visited  her  in  the 
first  instance  at  his  special  formal 
request,  communicated  to  her  through 
a  common  friend  who  professed  to 
act  in  the  affair  under  authority 
from  defendant,  defendant  was  en- 
titled to  show  that  he  supposed  that 
his  visits  to  plaintiff  were  first  made 
in  consequence  of  her  Invitation  to 
him  communicated  through  this  com- 
mon friend.  Daly  v.  McDonald,  28 
Conn,  670, 

[b]  rreaeats^Ervldence  that  de- 
fendant made  presents  to  plaintiff  is 
admissible,  walker  v,  Johnson,  8 
Ind.  A.  600.  83  NE3  £67,  84  NB  100; 
Button  V.  Hibbard,  82  Hun  283,  81 
NTS  483. 

[c]  Vroof  that  OefeaOaat  hor- 
rowed  money  of  plaintiff  is  admis- 
sible. Simmons  v.  Simmons,  S  Mich, 
318. 

80.  Chamness  v.  Cox,  131  Ind,  118. 
30  NE  801. 

6S.  Crosier  v.  Craig,  47  Hun  88 
[aff  ISO  N,  Y,  881  mem,  2ft  NB  1034 
mem], 

M.  Hlckey  v.  Kimball,  10»  Ue. 
433.  84  A  943, 

65.  Stscey  v.  Dolan,  88  Vt.  369, 
92  A  4S3. 

se.  III.— Richmond  t.  RoberU,  98 
111.  472. 

N,  T.— KlnsMla  v.  Gallaher,  111 

NYS  732 

Okl,— Baumle  t.  Terde.  38  Okl.  243, 
124  P  1083,  41  LRAN8  840.  AnnCas 

1914B  317. 

Pa.— Welker  v.  Metcalf,  209  Pa. 
373,  68  A  687. 

W,  Va.— Tefft  v.  Warsh,  1  W.  Va. 
38  ■ 

Eng. — Hansen  v.  Dixon,  96  T. 
Rep.  N.  S.  32. 

[a]  Illastratloii. — Letters  from  de- 
fendant to  plaintiff,  containing  refer- 
ences to  defendant's  business  and  to 
tbe  amount  of  money  he  was  making, 
and  explaining  his  relations  with  an- 
other woman,  were  admissible.  Gel- 
ger  v.  Payne,  102  Iowa  681.  69  NW 
664,  71  NW  571. 

[b]  Marked  nswapaper  artlole^ 
Where  plaintiff  testified  that  defend- 
ant, shortly  after  beginning  to  pay 
his  attention  to  her,  gave  her  a  news- 
paper article  entitled  "Love  the  Con- 
queror," marked,  in  his  own  hand- 
writing, "read  this,"  this  article,  the 
subject  of  which  was  such  as  would 
be  suggested  by  the  title,  together 
with  a  number  of  his  letters  to  her 
before  the  time  she  claimed  the  en- 
gagement to  have  been  made,  was 
properly  admitted  In  evidence.  Rich- 


mond v.  Roberts,  98  lU.  472. 

[c]  Secondary  evldaiioe  ot  eon- 
teats  of  destroyed  IctUr ^Plaintiff 
has  been  permitted  to  testify  to  the 
contents  of  a  letter  which  she.clalmed 
defendant  had  written  her,  and  which 
she  had  voluntarily  destroyed  be- 
cause she  feared  that  the  other  serv- 
ant girls  where  she  was  employed 
might  discover  the  letter  during  her 
temporary  absence.  Schroeder  v. 
Michel,  98  Mo.  43.  It  SW  314,  See 
also  Shields  v.  Lewis,  49  SW  803, 
804,  20  KyL  1601  (where  It  is  said: 
"No  universal  rule  can  be  laid  down 
as  to  the  admission  of  secondary  evi- 
dence of  a  lost  letter.  The  question 
must  be  largely  left  to  the  discre- 
tion of  the  trial  Judge,  who  must 
be  reasonably  convinced  of  the  de- 
struction of  the  letter,  and  that  the 
motive  which  induced  .Its  destruc- 
tion was  not  fraudulent.  But  the 
tendency  of  courts  throughout  the 
country  Is  to  admit  evidence  of  any 
fact  which  tends  to  elicit  the  truth; 
and,  in  view  of  the  evidence  which 
this  record  furnishes  of  appellant's 
Influence  over  apitellee,  we  tnlnk  the 
explanation  of  the  cause  which  in- 
duced her  to  destroy  the  letters  is 
sufficient  to  authorize  the  secondary 
evidence  as  to  their  contents.  And 
we  are  further  strengthened  In  our 
conclusions  on  this  question  by  the 
fact  that  the  Juiy  saw  and  heard 
both  parties  testify,  and  we  do  not 
think  the  rights  of  appellant  could 
have  been  seriously  prejudiced  even 
if  the  admission  of  the  testimony 
had  been  erronepua"). 

BT.  Vanderpool  v.  Rlchardaon,  81 
Mich.  838,  17  NW  838. 

58.  Homer  v,  Webendorfer,  141 
App.  Div,  759,  126  NYS  475;  Hill  v. 
Houser,  61  Tex,  Civ.  A.  8B9,  116  8W 
112;  Cain  v.  Corley,  44  Tex.  Civ.  A. 
224,  99  SW  168. 

ta]  XMter  of  defetidaBt  not 
unoutlnv  to  flnal  breaOb  exoltidlntf 
plaintUn  r^ly^A  letter  of  defend- 
ant complaining  of  the  way  in  whicbr 
plaintiff  had  received  htm  on  a  cer- 
tain occasion  and  stating  that  he  did 
not  want  anything  to  do  with  a 
woman  who  welcomes  a  man  whom 
she  proposes  to  trust  only  when  It 
suits  her,  and  not  at  all  times,  was 
not  such  a  final  bf^ach  of  the  con- 
tract to  marry  as  to  render  inadmis- 
Bible  plaintiff's  letter  tn  reply  thereto 
which  intimated  a  desire  on  her  part 
to  maintain  the  previous  relations 
between  them.  Horner  r.  Weben- 
dorfer, 141  App.  Dlv.  769,  126  NYS 
475. 

[b]  AdmlaslUUty      of  eopy.^ 

Where  defendant  admits  that  all 
plalntlfTs  letters  are  destroyed,  plain- 
tiff may  Introduce  a  copy  of  a  letter 
sent  in  reply  to  a  letter  of  defend- 
fendant  stating  that  defendant  knew 
that  his  proposal  was  accepted. 
Rutter  V.  Collins,  96  Mich.  510,  66 
NW  93. 

[c]  To  meet  defendant's  elalm 
that  plaintiff  refnsed  to  marry  Um, 

plaintiff  could  show  that  In  reply  to 
letters'  received  by  her  in  Italy  from 
him  in  Vermont,  which  she  did  not 
produce,  they  being  still  in  Italy,  and 
the  terms  of  which  she  did  not  seek 
to  establish,  she  wrote  to  defendant 
who,  on  notice  to  produce,  dented 
having  received  such  letters,  that  her 
father  would  not  consent  to  their 
marriage,  and  that  he  could  write  to 
her  father,   and,   If  hiT  tsonsentedl' 

Digitized  by  VjOOQIC 


866  [9C.J.] 


BREACH  OF  MAMBIAGS  PBOMISE 


[§§  69-72 


Bnt  a  letter  from  def aidant  to  plaintiff's  attorney 
offering  marriage  was  not  admissible  in  support  of 
defen&nt's  plea  that  he  was  ready  and  willing  to 
marry  plaintiff  bnt  that  she  refused,  where  the  eon- 
tents  of  the  letter  were  not  communicated  to  plain- 
tiff until  after  the  action  was  commenced,  and 
the  refusal  of  the  court  to  permit  the  introduction 
of  letters  written  by  plaintiff  to  a  man  other  than 
defendant  was  not  erroneous,  where  the  letters  were 
not  improperly  indelicate  and  in  no  way  compro- 
mised the  character  of  the  writer,  whieh  would  have 
been  the  only  purpose  for  which  they  were  offered 
in  evidence.  Receipts  showing  an  attempt  on  the 
l^art  of  defendant  to  manufacture  testimony  or  an 
admission  that  he  had  sexual  intercourse  with  plain- 
tiff are  admissible  against  him  and  where  plaintiff 
testified  that  at  a  certain  time  defendant  proposed 
marriage  and  also  testified  to  facts  tending  to  show 
that  she  accepted  the  proposal,  a  contract  executed 
at  that  time  by  the  parties,  which  recited  that,  in 
consideration  of  the  employment  of  plaintiff  by  de- 
fendant and  in  consideration  of  the  wages  to  be 
paid  her,  etc.,  plaintiff  waived  all  claims  for  dam- 
ages growing  out  of  any  l^al  action,  and  that  the 
consideration  should  be  accepted  by  plaintiff  as  com- 
plete settlement  for  all  claims  that  might  subse- 
quently arise  while  she  was  in  the  employ  of  de- 
fendant, etc.,  was  admissible  as  bearing  on  the 
credibility  of  her  testimony." 

A  certified  copy  of  a  decree  of  diTorce  in  plain- 
tiff's favor  against  her  former  husband  is  admissi- 

everythlne  would  be  all  right.  Maa- 
aucco  V.  TomaBsl,  80  Vt.  186,  67  A 
661. 

5&.  Dennia  v.  McKatula,  24  L..  T. 
Rep.  N.  S.  868.  „ 

eo.  Burke  V.  Bhsver,  M  Va.  846, 
23  SK  74fl.  ^       ,  ^ 

61.  Lauer  v.  Banning,  140  Iowa 
319.  118  SW  446.  , 

68.  Lauer  v.  Bannlns,  140  Iowa 
319.  118  NW  446.        ,        ^  . 

63.  Bve  V.  Rosrera,  18  Ind.  A.  628, 
40  NB  25. 

64.  McKee  v.  Nelson,  4  Cow.  3E6, 
15  AmD  884. 

66.  Jonea  v.  Puller,  19  S,  C.  66,  46 
AmR  761.  _ 

66.  Conn.— Woodard  v.  Bellamy,  2 
Root  354. 

Ky.— WlIlB  V.  Myers,  4  KyL  839. 

Uo.— Markham  v.  Herrick,  8t  Mo. 
A.  337. 

Nebr. — Stratton  v.  Dole,  46  Nebr. 
472,  63  NW  875. 

Ens. — Faulkes  v.  Sellwaj.  3  Esp. 

at. 

VBoluurtttr  of  plaJntUr  aa  Aefaua 
Bt9  aupra  S  80. 

[a3  VnohMtltjr  after  tbe  aotloK 
wM  eoBuaeBoad  cannot  be  shown. 
Duvall  v.  Puhrman.  3  Oh.  Cir.  Ct.  306, 
2  Oh.  Clr.  Dea  174.  See  also  Cape- 
liart  V.  Carradlne,  36  S.  C.  L.  42 
(reputation  aequlred  after  com- 
menoement  of  action). 

[b]  Daelaratlona  of  a  deoeased 
peraoB  to  the  effect  that  he  had  In- 
tercourse with  plaintiff  are  not  ad- 
missible.  Short  T.  Stotts.  68  Ind.  89. 

[c]  Vhare  Oar*  la  no  offer  to 
pMTO  that  .the  latbnaor  erbu- 
wal.  evidence  that  plaintiff  had  been 
Intimate  with  aeveral  different  men 
Is  not  admlsaible.  HcCarty  v.  Coffin, 
167  Mass.  478,  32  NE  649. 

[d1  ^nowtsdffe  of  remitatloB  ae- 
anlred  pending  suit  la  not  admlsaible 
to  support  a  defense  of  bad  reputa- 
tion.   Capehart  v.  Carradlne,  35  S. 

'6T.'  Smith  v.  Hall,  69  Conn.  651, 
38  A  386  (answer  setting  up  un- 
chastlty);  UcKane  v.  Howard,  202 
N.  Y.  181,  96  NB  642,  AnnCaaT912D 
960  and  note  [rev  138  App.  Dtv.  680, 
123  NTS  682]. 

[a]  PaUua  to  objaot  to  okmm- 
•xamlnatloa  aa  to  ohastity^— -Wh  ere 
defendant  attempts  to  show  by  cross- 


ble  as  tending  to  show  that  she  waa  qualified  to 
enter  into  a  contract  of  marriage  with  defendant.** 

[4  70]  6.  Opinion  Eridoioe.  A  wituesa  living 
with  plaintiff  has  been  permitted  to  give  an  opinion 
as  to  the  affection  borne  by  plaintiff  f or-def endant 
and  the  opinions  of  neighbors  and  friends  have  been 
admitted  to  show.tho  anonnt  of  damagea  sostained 
by  plaintiff." 

[i  71]  f.  OhaiMter  or  R^ntotlon  of  Plaintiff. 
The  oni^astity  of  plaintiff  may  be  shown  where  the 
cirenmstanees  are  such  that  this  constitutes  a  de- 
fense,"* and  where  there  has  been  a  genend  attack 
on  plaintiff's  chastity  her  good  character  and  repu- 
tation for  chastity  may  be  shown  but  the  weight 
of  authority  supports  the  view  that  evidence  ad- 
duced by  defendant  tending  to  show  specific  acts 
of  unchastity  on  the  part  of  plaintiff  cannot  be  met 
by  ^evidence  of  plaintiff's  good  reputation  in  re- 
spect to  chastity,"  although  there  are  cases  hold- 
ing the  contrary."  The  bad  character  of  plaintiff 
may  also  be  relevant  as  bearing  on  the  probability 
of  defendant's  promisiiig  to  marry  her.™  Where 
evidence  of  seduction  is  given,  evidence  of  the  gen- 
eral character  of  plaintiff  before  the  seduction  is 
admissible.*^  Where  nnohaatity  of  plaintiff  is  set 
up  in  defense  and  it  is  shown  that  she  gave  birth 
to  an  ill^timate  child,  evidence  is  admissible  to 
show  that  defendant  is  the  father  of  tiie  ehild  and 
that  plaintiff  had  been  ehaate  as  to  all  other 
persona." 

[$  72]  g.  OhanctOT  of  Defendant.   Evidence  of 


examination  of  plaintiff  that  ahe  has 
been  guU^  of  unchaste  conduct  sub- 
sequent to  the  commencement  of  the 
action,  evidence  to  prove  her  good 
character  Is  admissible  in  answer  to 
charges  Implied  by  such  cross-ex- 
amination, although  plaintiff  was  en- 
titled to  object  to  the  oross-examlna- 
tlon  and  failed  to  do  so.  Duvall  v. 
Fuhrman.  S  Oh.  Clr.  Ct.  SOB,  2  Oh. 
Clr.  Dec.  174. 

[b]  Sepatatloa  before  relatlona 
with  defendant  beoama  known. — 
Where  defendant  alleged  that  prior 
to  the  promise  plalntifc  was  unchaste, 
and  various  witnesses  for  defendant 
swore  to  improper  relations  before 
the  promise  of  marriage,  which  she 
denied,  plaintiff  was  not  entitled  to 
show  that  until  her  relatione  with 
defendant  became  known  her  reputa- 
tion for  chastity  was  good.  McKane 
V.  Howard,  202  N.  T.  III.  96  NB  642, 
AnnCasl912D  960  [rev  1»  App.  Div. 
680,  123  NTS  632]. 

[c]  Xefatatton  of  statemanta  of 
uchaatltj  Iwipwtad.  to  plaintiff. — 
Where  there  was  evidence  of  state- 
ments by  plaintiff  that  ahe  had  been 
Onduly  Intimate  with  another  than 
defendant,  she  was  properly  allowed 
to  testify  In  rebuttal,  not  only  that 
she  made  no  such  statements,  but 
that  she  had  not  had  such  relations. 
Herrlman  t.  Layman,  118  Iowa  690, 
92  NW  710. 

68.  Colburn  v.  Marble,  196  Mass. 
376.  82  NE  28,  124  AmSR  661:  Mc- 
Kane V.  Howard,  202  N.  T.  181,  95  NB 
642,  AnnCasl912D  960  and  note  [rev' 
138  App.  Div.  680,  128  NTS  682]; 
Leckey  v.  Bloser,  24  .Pa.  401;  Jones 
v.  James.  18  U  T.  Rep.  N.  S.  248. 

66.  Sprague  v.  Craig.  61  111.  288: 
Jones  v.  Layman,  123  Ind.  569.  34 
NE  363;  Haymond  v.  Saucer,  84  Ind. 
3:  Hughes  V. . Nolte,  7  Ind.  A.  626,  84 
NE  74\:  Wills  v.  Myers,  4  KtL  839. 

TO.  Toung  V.  Corrlgan,  208  Fed. 
431,  435  (where  it  ia  aald:  "To  the 
extent  that  her  character  was  known 
to  defendant  batora  the  alleged  pro- 
posal, the  evidence  thereof  waa  oom- 

Fietent  for  the  reason  given  In  this 
nstmctlon,   which   also  displeased 

Elaintlirs  counsel:  'Some  testimony 
aa  been  offered  here  by  way  of  de- 
fense (whether  It  appeals  to  you  or 
not  Is  for  you  to  aay)  suggeatlng 


that  before  the  time  of  this  alleged 
engagement  the  plaintiff  was  of  un- 
chaste character.  If  you  0nd  that 
fact  to  be  established  by  a  prapoi- 
derance  of  the  evidence.  If  that  ^ 
the  fact,  and  it  is  your  Judgment  that 
her  character  in  that  respect  was 
known  to  the  defendant  before  the 
night  on  which  this  alleged  contract 
was  entered  into,  then  you  nuK  con- 
sider that  situation  as  Marlng  upon 
the  probability  of  the  defendant's 
proposing  to  make  a  woman  of  that 
character  his  wife.'  The  record 
shows  that  defendant,  on  the  night 
when  he  is  said  to  have  proposed, 
had  every  reason  to  know,  perhaps 
not  all  that  waa  shown  on  the  trial, 
but  enough  to  awaken  any  mature 
mind  to  the  belief  that  he  was  deal- 
ing with  an  unchaste  woman.  Pure 

?oung  women  are  not  understood  to 
reely  accompany  strange  men  on  a 
tour  of  the  brothels  of  a  large  citr. 
nor  to  proceed  alone  300  miles  to  be- 
come the  unchaparoned  companions, 
at  a  public  resort,  of  young  men 
whom  they  have  never  theretofore 
met  except  through  the  medium  of 
an  Inspection  of  the  "red  light'  dta- 
trlcts.  Miss  Toung,  on  her  own  ver- 
sion of  the  facts,  in  accepting  so 
readily  Corrlgan's  Invitation  to  be- 
come his  associate  at  French  Lick, 
established  an  accurate  measurement 
of  her  character  for  chastity  In  the 
mind  of  every  man  possessing  an 
average  knowledge  of  human  nature 
or  with  even  ordinary  human  ex- 
perience"). 

[a]  Thafb — "Strenuous  argument 
Is  offered  that  the  court  erred  in  per- 
mitting the  testimony  of  one  Thomas 
Machoviak,  otherwise  Tom  Mac,  who 
testlfled  that  he  had  l>een  robbed  in 
an  aaslanation  house  by  plaintiff  of 
6157.  We  have  examined  the  record 
as  to  this  testimony  and  find  that 
nowhere  was  obleotfon  made  or  ex- 
ception taken.  Ifowevar  that  may  be, 
the  testimony  was  dearly  competent 
aa  bearing  upon  the  character  of  the 
plaintiff."^  Toung  v.  Corrlgan.  208 
Fed.  481,  440. 

71.  Green  v.  Spencer,  t  Ho.  313. 
26  Amp  672. 

76.  .Clark  v.  Phillips,  12  Ky.  Op. 
80. 


For  latar  owmIi  Oaralopnunta  and  tihanffaa  in  the  law  aae  eumulativa  Annotations,  same  title, 
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BBEACH  OF  MABBIAQE  PBOMI8S. 


[9C.J.]  357^ 


the  general  bad  character  of  defendant  is  not  ad- 
missible in  an  action  for  breach  of  promiae  to 
many." 

[}  73]  h.  OircmiutanceB  of  Defendant^^  Defend- 
ant's financial  condition  and  soeial  standing  being 
matters  proper  for  consideration  in  estimating  the 
imagee,  it  follows  that  eridenee  tending  to  throw 
li^t  on  these  matters  is  admissible  and  indeed  it 
has  been  considered  that  ddfendant's  financial 
standing  should  not  be  considered  in  the  absence 
of  evidence  thereoC"  Defendant's  reputation  for 
veatth  may  accordingly  be  shown     and,  according 


to  some  authorities,  evidence  of  wealth  is  eonfinbd 
to  general  reputation,  and  it  is  not  permiasibld  to 
go  into  the  particulars  of  defendant's  possessions," 
but  other  cases  hold  auefa  evidence  admissible.^ 
The  evidence  should  be  confined  to  the  time  of  the- 
breach,  or  the  time  daring  which  defendant  might: 
reasonably  havo  been  expected  to  perfonu  the 
promise."^ 

The  flwandal  c<mditiou  of  defendant's  relatiToa 

cannot,  as  a  mle,  be  shown,"'  although  it  has  been 
held  otherwise  as  to  wealth  of  a  deceased  relative 
in  which  defendant  was  entitled  to  share," 


T3.  Toung  T.  Corrlffan,  208  Fed. 
431.  4S»  (where  it  Is  said:  "We  are 
criticised  because  we  did  not  permit 
evidence  Intended  to  show  the  yen- 
era!  bad  character  of  defendant  but 
are  not  referred  to  anv  authority 
■apportlna  the  admissibility  of  such 
a  line  of  teatlmony  in  a  breach  of 
promise  csm;  nor  does  extended  ra- 
■fturch  on  our  part  dlacloae  that  It 
vnt  occurred  to  any  ono  prior  to 
ttalB  trial  that  the  woman  could  sup^ 
port^M-  case  In  this  way.  We  re- 
nrd  our  action  as  a  mercy  to  ptaln- 
tlff,  for  It  eeems  logical  to  areue: 
First,  ttiat  one  as  depraved  as  pialn- 
tllC  tried  to  show  defendant  to  have 
been  would  be  least  likely  to  make 
the  lofty  Laura  Jean  Libbey  stvle 
of  proposal  which  she  put  in  bis 
mouth,  lauKuaM  and  phrmslnd 
whose  literary  flavor  waa  so  disso- 
nant from  his  epistolary  efforts  and 
liis  testlmimy;  and.  second,  the  more 
dissolute  he  is  uiown  to  be  the 
itmnger  would  grow  the  presump- 
tion that  his  Invitation  to  French 
Lick  was  for  lewdness  rather  than 
to  propose  holy  matrimony.  Inci- 
dentally his  character  cropped  out, 
whence  this  Instruction:  *TDe  char- 
acter of  the  defendant  In  this  case  Is 
not  directly  at  Issue.  The  character 
of  the  defendant  fs  known  to  tills 
Jury  because  It  is  In  evidence.  The 
Jury  is  not  here  to  Impose  any  pen- 
alty or  bring  in  any  verdict  aRainst 
the  defendant  on  account  of  his 
character,  but  you  have  a  right  to 
consider  and  should  consider  his 
character,  as  you  know  it  from  this 
evidence.  In  connection  with  the 
question  of  the  probability  of  this 
contract  and  as  having  possibly  some 
bearing  in  deciding  whether  or  not 
lie  was  likely  to  make  such  a  con- 
tract as  Is  charged  against  him.' 
This  was  excepted  to.  we  are  un- 
able to  see  any  error  here.  Defend- 
ant's disposition  to  be  low  in  mind 
and  action  was  an  incident  which  the 
Jury  could  consider.  Obviously  he 
could  not  offer  It  by  way  of  defense. 
She  ought  not  to  ask  to  show  it,  for 
tt  would  be  against  her;  but.  If  it 
appeared  as  a  setting  for  competent 
teatimony.  It  waa  a  proper  subject 
tor  Instruction"). 

T4.  meprsseatations  of  OafMUUat 
H  to  wealth  see  supra  S  67. 

VB.    See  Infra  |  94. 

76.  Ulcb. — Houser  v.  Carmody, 
173  Mich.  121,  189  NW  ». 

Minn. — Blrum  v.  Johnson,  87  Minn. 
162,  92  NW  1. 

Ko. — ^Erwln  v.  Jones,  Hi  Mo.  A. 
126,  180  SW  428;  Fisher  v.  Oliver, 
ITS  Uo.  A.  18.  154  8W  4S3. 

Tex. — Fisher  v.  Barber,  62  Tex. 
Civ.  A.  24,  130  SW  871;  Ortis  v. 
Navarro.  10  Tex.  Civ.  A.  195.  30  SW 
•81  (boldlng  that  It  is  proper  to  per- 
mit plaintiff  to  prove  on  the  Ques- 
tion of  damages  that  defendant  waa 
reputed  to  be  the  owner  of  property 
>nd  that  he  moved  in  the  best  cir- 
cles of  society). 

W.  Va.— Kendall  v.  Dunn.  71  W. 
Va.  2B2J76  SB  464.  48  LRANS  666. 

[a]  The  xeasoB  fov  aftmlttbig 
neh  evUatoe  la  not  for  the  purpose 
01  proving  his  ability  to  pay  oam- 
*7ei,  but  as  tending  to  show  the 
condition  in  life  which  plaintiff 
Would  have  secured  by  a  consumma- 
tion of  the  marriage  contract 
Stratton  v.  Dole.  4S  Kebr.  472,  «3  NW 


[b]    AapcalaeueiLt   of   estate  of 

daosased  xaOtes^Where  it  appeared 
that  defendant  had  been  one  of  the 
administrators  of  his  father's  estate, 
and  a  certlAed  copy  of  a  list  of  his 
father's  personal  property  had  been 
attested  ny  the  certificate  of  the  ad- 
ministrators as  correct  and  it  also 
appeared  that  defendant  was  entitled 
to  an  aliquot  part  of  such  estate, 
such  appraisement  was  properly  ad- 
mitted In  evidence  to  now  defend- 
ant's financial  condition.  Thurush  v. 
Fullhart,  210  Fed.  1,  2.  126  CCA  681 

J where  It  is  said:  "Evidence  of  the 
•fondant's  means  and  consequent 
ability  to  respond  In  damages  Is 
clearly  admlsalble  In  actions  of  this 
kind,  and  we  see  no  reason  to  doubt 
that  it  was  competent  to  prove  this 
defendant's  financial  condition,  prima 
facie  at  least,  by  the  ofllclal  valua- 
tion of  his  father's  estate,  in  which 
he  had  a  known  and  definite  inter- 
est It  may  be,  as  claimed  by  coun- 
sel, that  the  Introduction  of  this 
appraisement,  with  Its  long  list  of 
items,  of  the  nominal  value  in  the 
aggregate  of  more  than  191,000,  gave 
the  Jury  an  exaggerated  Impression 
of  the  amount  of  property  which  de- 
fendant inherited  and  which  he  then 
presumably  possessed.  But  It  was 
open  to  defendant  to  point  out  any 
Items  which  were  ovemlued,  or  to 
show  subsequent  losses  and  depre- 
ciation, or  to  give  independent  proof 
of  his  actual  flnancfal  condition. 
Having  failed  to  avail  himself  of 
the  opportunity  to  rebut  any  Infer- 
ences as  to  his  present  circumstan- 
ces which  might  be  drawn  from  the 
appraisement  In  question,  he  cannot 
now  be  heard  to  complain  If  the  Jury 
in  fact  based  the  amount  of  Its  ver- 
dict upon  an  excessive  eetlmatq  of 
his  pecuniary  ability"). 

[cj  Bvidenoa  of  ihe  wages  of  an 
engineer  on  a  certain  railroad  Is  ad- 
missible, in  an  action  for  breach  of 
promise  to  marry,  to  show  defend- 
ant's ability  to  earn  money,  and  the 
condition  in  life  which  plaintiff 
might  reasonably  have  received  by  a 
consummation  of  the  contract  de- 
fendant at  one  time  having  been 
such  an  engineer.  Rime  v.  Rater, 
108  Iowa  61,  7B  NW  836. 

[d]  Xeazaar  errUenoe  aa  to  de- 
feadaitt's  alrenutaneea  or  defend- 
ant's own  declaration  of  probable 
wealth  Is  not  admissible.  Totten  v. 
Read.  16  Daly  282.  10  NTS  918.  See 
also  supra  |  66. 

[e]  Deolaratloiui  of  flefeadaat  as 
to  his  flnanclal  condition  may  be 
shown.  Massucco  v.  Tomasst,  78  Vt. 
188,  62  A  67.  Declarations  gener- 
ally see  supra  I  67. 

[f  ]  nalntlS  mar  testify  aa  to  her 
knowledge  concemtng  the  value  of 
defendant's  proper^.  X>emke  v. 
Franienburg,  169  Iowa  466,  141  NW 
322. 

{[g]    DefeaOantHi    eonfesaions  of 
ndguent  In  favor  of  relatives  Just 
efore  trial  are  not  competent  evi- 
dence.   Leckey  v.  Bloser,  24  Pa.  401. 

77.  Pyle  v.  Plercy,  122  Cal.  288.  66 
P  141. 

78.  Humphrey  v.  Brown,  89  Fed. 
640;  McKee  v.  Mouser,  181  Iowa  203, 
108  NW  228;  Rime  v.  Rater.  108  Iowa 
61.  78  NW  836;  Blrum  v.  Johnson,  87 
Minn.  862,  82  NW  1.  But  compare 
Johnson  v.  Modahl,  4  Nebr.  (Unoff.) 
411,  94  NW  H2  (holding  that  general 
reputation    for    wealth,   as  distin- 


guished from  actual  wealth,  cannot 
be  taken  into  account  in  estimating, 
damages). 

78.  Stratton  v.  Dole,  46  Nebr.  472^ 
63  NW  876:  Knlffen  v.  McConnell,  20 
N.  Y.  285  [foil  Crandall  v.  Quin,  61 
N.  T.  Super.  2761;  Kerfoot  v.  Mars-. 
den,  2  F.  &  F.  160. 

W.  Vaugban  v.  Smith,  177  Ind. 
Ill,  Se  N£  694,  AnnCasl914C  1092: 
Vlerling  v.  Binder,  113  Iowa  337.  85 
NW  621:  Rime  v.  Rater.  108  Iowa  61. 
78  NW  836:  Crosier  v.  Craig,  47  Hun. 
81  [aff  180  k  T.  661  mem,  29  NB  1024 


raepi]  (holding  that  it  waa  not  Im- 
proper to  permit  the  amount  of  prop- 
erty in  defendant's  possession  to  be 
shown  hy  dlreot  and  precise  evi- 
dence): Stribley  v.  Well,  4  Oh.  Clr. 
Dec  (20,  62S  (where  the  oourt  said: 
"It  Is  entirely  competent  for  plain- 
tiff to  offer  evidenco  as  to  the  value 
of  the  estate  of  defendant,  as  well 
as  of  his  family,  and  social  relations, 
for  the  reason.  In  the  first  plaoe, 
that  it  is  an  action  In  which,  on  a 
proper  showing,  the  plaintiff  Is 
titled  to  punitive  damages,  and  when 
this  Is  the  case  It  is  the  law  of  this 
state  that  evidence  aa  to  the  value 
of  the  estate  of  defendant  is  admissi- 
ble"); Berry  v.  Da  Costa,  L.  R.  I 
C.  P.  231;  Wood  V.  Hurd.  2  Bin«.  N. 
Cas.  166,  29  ECL.  486,  132  Reprint  «B: 
Harrison  v.  Cage,  Carth.  467,  90  Re- 

Srlnt  870;  Smith  v.  Woodfine,  1  C.  B. 
r.  S.  660,  87  ECL.  660,  140  Reprint 
272. 

[a]  Wlisre  the  exohange  of  prop- 
erty was  a  part  of  the  oonsidenrtloak 

of  marriage,  the  two  questions  were 
held  to  be  so  Interwoven  as  to  ren- 
der competent  testimony  as  to  the 
value  of  the  property.  Shields  v. 
LawIs,  49  SW  803,  20  KyL  1601. 

[bl  arldeaee  as  to  ths  aaunmt  of 
monttly  salss  of  defendant's  saloon 
as  bearing  on  the  question  of  his 
wealth  was  competent.  Hanson  v. 
Johnson,  141  Wis.  660,  124  NW  606; 

[c]  wlure  loss  of  dower  rights 
Blleged  as  special  damages. — ^Where 
a  declaration  In  an  action  for  breach 
of  promise  of  marriage  alleges  as 
ground  of  special  damage  the  loai 
of  valuable  rights  of  dower  In  de- 
fendant's proper^,  evidence  of  his 
ownership  of  speclnc  property  Is  ad- 
missible. Smith  V.  Compton,  67  N. 
J.  U  648,  62  A  886,  58  LRA  480. 

81.  Dent  v.  Pickens,  84  W.  Va. 
240,  12  SB  698,  26  AmSR  921. 

ra]  Bvldanoe  aa  to  defendaatl 
peeulary  condition  at  th»  tbns  of 
trial  (1)  is  admissible,  when  suoh 
time  Is  not  too  remote  from  that  at 
which  the  promise  is  claimed  to  have 
been  made.  Vlerling  v.  Binder,  118 
Iowa  887,  86  NW  621  [clt  Dent  v. 
Pickens,  24  W.  Va.  240,  12  SE  698,  26 
AmSR  921  ]>  Fisher  v.  Kenyon,  66 
Wash.  8,  104  P  1127,  20  AnnCas 
1264  and  note.  (2)  But  In  such  case 
defendant  may  show  that  his  prop- 
erty was  acquired  after  making  the 
promise.    Vlerling  v.  Binder,  supra! 

88.  Spencer  v.  Simmons,  160  Mich, 
292.  294,  126  NW  9,  19  AnnCas  1126 
[cit  Cyc];  Miller  v.  Rosier,  31  Mich. 
476:  Aldls  V.  Stewart  4  Misc.  389.  24 
NYS  329.  See  also  Crandall  v.  Qnln, 
61  N.  Y.  Super.  276  (wife). 

83.  Salchert  v.  Relnlg,  135  Wla 
194,  116  NW  132  (holding  that  the 
admission  of  the  will  of  defendant's 
father,  under  which  he  was  a  bene- 
ficiary, was  proper  aa  tending  to 
show  the  amount  of  hliTWealthi 
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[§§  73-76 


'  Tm  nKnttal  of  evidenoe  of  general  repntation  for 
wieoltb,  defendant  is  entitled  to  show  his  real  fi- 
ikuieiai  condition.** 

E$  74]  i.  CircnniBtaiices  of  Plaintiff.  It  has  been 
said  that  evidence  showing  the  pecuniary  circum- 
stances of  plaintiff  is  admissible." 

[<J  75]  j.  Illicit  Intercourse;  Sednction.  Illicit 
sexual  intercourse  between  plaintiff  and  defendant 
may,  it  has  been  held,  be  shown  as  bearing  on  their 
relations  and  the  existence  of  a  promise  to  marry,^ 
although  this  has  also  been  draied."'  Evidence  of 
such  intercourse  is  not,  however  admissible  on  the 
issue  of  a  breach  of  the  promise,"^  or  in  aggravation 
of'  damages,"  unless  the  case  was  one  of  seduction." 
An  unsuccessful  attempt  to  seduce  ptaintiff,"^  or 
redaction  before  the  promise  to  marry,^  cannot 
be  shown.   Defendant  may  of  course  introdnee  evi- 


dence tending  to  disprove  the  alleged  seduction 
and  it  has  also  been  held  that  defendant  may  show 
that  the  cause  of  action  for  breach  of  promise  was 
included  in  a  settlement  of  a  proseontion  for  forni- 
cation with  defendant  committed  on  the  same  day 
that  the  promise  was  allied  to  have  been  made."* 
But  a  recovery  by  plaintiff's  father  for  the  seduo* 
tion  cannot  be  shown  to  mitigate  damages.*^ 

U  76]  k.  In  Aggravation  of  Daniageg.^  Circum- 
stances of  contumely  attending  a  breach  of  the 
promise  are  generally  admissible  in  aggravation  of 
damages and  for  that  purpose  plaintiff  may,  after 
proving  the  promise,  show  that  the  fact  of  the 
eng^;ement  was  announced  to  others."^  Plaintiff  may 
also  show  that  defendant  knew  that  he  was  afflicted 
with  a  loathsome  venereal  disease  at  the  time  when 
he  entered  into  the  contract  to  marry and  evidence 


alBO  the  admission  of  the  Inventoir 
accompanying  It,  on  the  same 
rround,  and  more  especially  as  de- 
fendant's own  admission,  It  bearing 
his  Blsrnature). 

[a]  SecTM  of  prolmte  attez 
braaoh  awwainff  defendant  property 
from,  father^  estate. — ^As  tending  to 
ahow-  the  pecuniary  condition  of  de- 
fendant. It  has  been  held  competent 
f or <  plaintiff  to  Introduce  in  evidence 
a  decree  of  the  probate  court  award- 
ins  a  certain  sum  to  defendant  from 
his  father's  estate,  although  the  de- 
cree was  made  after  the  breach  of 
defendant's  promise.  If  the  father 
had  died  before,  since  defendant  was 
entitled  to  his  share  In  the  father's 
estate  from  the  date  of  his  decease. 
Clark  V.  HodSM,  66  Vt.  273.  16  A 
716. 

-  04.  III.— Sprague  v.  Craig.  61  111. 
888. 

Mo.— Casey  v.  GUI,  154  Mo.  181,  66 
8W  219;  Wilbur  v.  Johnson.  68  Mo. 
600. 

N.  J.— Smith  V.  ComptOQ,  67  N.  J. 
L.  618,  62  A  S86.  68  L.RA  460. 
'.VL — Maasucco  v,  TomaasL  80  Vt. 
186,  67  A  661. 

Bng. — Smith  T.  Woodflne.  1  C  B. 
N.  a.  660,  87  BCI<  660,  140  Beprfnt 
272. 

[a]  niiurtratlon^Where  plaintiff 
alleged  that  defendant  was  worth  a 
certain  amount,  and  proved  that  he 
was  a  member  of  a  certain  firm,  de- 
fendant could  show  his  actual  flnan- 
oial  standing.  Casey  v.  Gill,  164  Mo. 
181,  66  SW  219. 

[b]  BKoept  in  xelmttal  of  evidence 
of  wealth,  defendant's  pecuniary  cir- 
cumstances cannot  be  shown  in  miti- 
gation of  damages.  Wilbur  v.  John- 
son, 68  Mo.  900. 

85.  Brwln  v.  Jones,  192  Mo.  A. 
826,  337,  180  8W  428  (where  the  ex- 
act language  of  the  court  was:  "It 
was  not  error  to  admit  testimony  In 
this  character  of  case  showing  the 
pecuniary  standing  of  the  parties"). 

B6.  111. — Lowden  v.  Morrison,  86 
lU.  A.  496. 

Ind. — Chamness  v.  Cox,  131  Ind. 
■118,  SO  SE  901. 

Iowa. — ^Fletcher  v.  Ketcham,  1  GO 
Iowa  364,  141  NW  916;  Beans  v. 
Denny,  141  Iowa  68,  117  NW  1091; 
McConahey  v.  Orilfey,  88  Iowa  664, 
48  NW  988. 

Minn. — Schmidt  v.  Dumham.  46 
Minn.  227,  49  NW  126. 

Mo.— Powell  V.  Moeller.  107  Mo. 
471,  18  SW  884. 

W.  Va.— Dent  v.  Pickens,  34  W.  Va. 
84.0,  12  BE  698,  26  AmSR  921. 

"Under  our  decisions,  indulgence  In 
aexual  intercourse  between  the  par- 
ties may  be  considered  In  a  breach 
of  promise  suit  as  tending  to  sup- 
port the  claim  Uiat  there  was  a 
promise  of  marriage,  Beans  v. 
^nny,  141  Iowa  62.  117  NW  1091: 
lAuer  V.  Banning,  140  Iowa  819,  118 
NW  446:  Herrlman  v.  I^ayman,  118 
Iowa  690,  92  NW  710:  BCcConahey  v. 
OrltCey,  82  Iowa  664,  48  NW  088. 
This  rule  has  so  long  been  adhered 
to  tlULt  we  are  not  disposed  to  depart 


from  It  at  this  time."  Fletcher  v. 
Ketcham,  supra. 

[a]  Where  ths  pzomlse  Is  ex- 
praasly  denieA  evidence  of  sexual  in- 
tercourse between  plaintiff  and  de- 
fendant, and  the  resulting  mother- 
hood of  plaintiff,  Is  competent,  al- 
though not  alleged  in  the  complaint. 
Jennette  v.  Sulflvan,  63  Hvn  361,  18 
NYS  266. 

[b]  As  oonoboratloii  of  plalntltTs 
claim  that  a  promise  of  marriage 
was  made  and  accepted,  the  seduc- 
tion of  plaintiff  by  defendant  may  be 
shown.  Ijauer  v.  Banning.  140  Iowa 
219.  118  NW  446. 

[c]  Acta  snpVOrtlBir  a  oommoa- 
law  marrlaffa  may  be  snown  aa  tend- 
ing to  prove  a  promise  of  marriage 
and  a  breach.  Duff  v.  Judson,  160 
Mich.  386.  126  NW  371.  See  also 
Fettlngill  V.  McGregor,  12  N.  H.  179 
(evidence  held  sufficient  to  go  to  Jury 
on  Issue  of  defendant's  marriage  to 
third  iierson). 

[dl  CouTenatloH  rtlatljif  to 
child  as  throwing  light  on  direct 
evldeaoe  as  to  promise, — ^Where  there 
were  circumstances  Indicating  that 
defendant  was  the  father  -of  a  child 
to  which  plaintiff  had  given  birth, 
evidence  of  a  conversation  between 
plaintiff  and  defendant  as  to  the 
child  when  they  were  discussing  the 
question  of  marriage  was  admissible 
as  throwing  light  on  the  reasonable- 
ness of  the  direct  testimony  of  the 

fiartlee,  which  was  conflicting,  on  the 
Hsde  of  the  promise  to  marry.  Foe 
v.  Arch.  26  S.  D.  291,  128  NW  166. 

[e]  BTidenoe  that  defendant  raped 
plaintiff  after  the  alleged  promise  Is 
not  admissible  to  corroborate  plain- 
tlfTs  claims  that  there  was  a  prom- 
ise of  marriage.  Lauer  v.  Banning, 
140  Iowa  819,  118  NW  446  (holding, 
however,  that  such  evidence  was  ad- 
missible as  part  of  the  history  of 
the  case,  although  plaintiff  asked  no 
damages  on  account  of  the  rape). 

67.  Hayv.  Graham,  8  Watts.  &  8. 
(Pa.)  27;  Wrynn  v.  Downey,  87  R-  I. 
464.  63  A  401.  114  AmSR  63.  4  LRA 
NS  616,  8  AnnCas  912. 

88.  Wrynn  v.  Downey,  87  R.  I. 
464,  63  A  401,  114  AmSR  63,  4  LRA 
NS  615.8  AnnCas  912. 

[a]  The  iMUMB  of  the  nle  Is 
that  seduction  ts  not  a  refusal  by  de- 
fendant to  marry  plalntifE,  even 
though  plaintiff,  by  consenting  to  the 
Intercourse,  may  invite  a  repudia- 
tion of  the  promise.  Wrynn  v. 
Downey.  87  R.  T.  464,  «3  A  401,  114 
AmSR  68,  4  LRANS  616.  8  AnnCas 
912. 

80.  Felg«r  ▼.  EtMlI,  76  Ind.  417; 
Johnson  v.  Smith,  8  Pittsb.  (Pa.) 
184. 

[a]  nilolt  intoreonxM  before  ths 
promise  cannot  be  shown  to  aggra- 
vate damages,  Sspy  v.  Jones,  37  Ala. 
379. 

[  bl   Teasreal  diMase  s  prsffnaaor,^ 

Kvldence  of  a  venereal  disease  con- 
tracted from  defendant  Is  incompe- 
tent In  aggravation  of  damages,  but 
evidence  of  pregnancy  resulting  from 
Intercourse  had  wiUi  defendant  in 


faith  of  hia  promise  Is  competent. 
Churan  v.  Sebesta,  131  111.  A.  830. 

90.  Morftan  v.  Muench.  (Iowa)  1S6 
NW  819;  Garmong  v.  Henderson.  118 
Me.  883,  92  A  322;  Htckey  v.  Kim- 
ball, 109  Me.  433,  84  A  943. 

■edaotlon  as  matter  In  argraTa* 
tton  of  damages  see  Infra  !  98. 

[a]  Bvldenoe  tliat  defendant  par- 
ticipated la  an  abortion  performed 
on  plaintiff  Is  admissible  as  tending 
to  Identify  him  as  the  person  by 
whom  she  was  seduced.  Hlckey  v. 
KlmhalL  109  Me.  433.  84  A  943. 

fbl  wifllmiss  following  sedaetlon* 
— ^Where  seduction  under  promise  of 
marriage  is  alleged  In  aggravation 
of  damages,  evidence  of  the  sickness 
of  plaintiff  Immediately  after  the 
acts  complained  of  Is  admissible. 
Schmidt  V.  Dumham,  46  Minn.  227. 
49  NW  126. 

[c]  •absegnant  acta  of  IntMS 
oonrs*  after  tlio  llrst  aet  are  admis- 
sible on  the  issue  of  damages. 
Falkner  v.  Schults.  180  Wis.  694, 
150  NW  424. 

91.  Kaufman  v.  Fye,  99  Tenn.  146, 
42  SW  26. 

_  99.  Espy  V.  Jones.  87  Ala.  379; 
Garmong  v.  Henderson,  112  Me.  383, 
92  A  822. 

[al  avldeno*  of  ssAiutloa  under 
a  prior  contract  to  marry  Is  not  ad- 
missible In  an  action  for  breach  of  a 
subsequent  contract.  Garmong  v. 
Henderson,  112  Me.  383,  92  A  322. 

93.  demons  v.  Seba,  131  Mo.  A. 
378,  111  SW  622  (holding  that,  where 
the  evidence  as  to  whether  defend- 
ant was  the  father  of  plaintiff's 
child  was  confllctLng,  evidence  as  to 
unlawful  intercourse  by  plaintiff  with 
others  than  defendant  before  and 
after  the  date  fixed  by  her  as  the 
date  of  the  engagement  to  marry 
was  admissible,  as  it  tended  to  sup- 
port defendant's  denial). 

94.  Schubkagel  v.  Dlersteln.  181 
Pa.  46,  18  A  1069,  6  L.RA  481. 

96.  Jarvia  v.  Johnson.  2  Ob.  Dec 
(Reprint)  812,  2  WestLMonth  889. 

96.  nilelt  Intarooarm  at  MAa^ 
tloa  see  supra  S  75. 

nnramstaaoea  proper  for  ooa- 
•laeratloa  in  arvraTation  of  damans 
VenemUy  see Inft-a  li  96-99. 

97.  Cal. — Lanlgan  v.  Neely,  4  Cal. 
A.  760.  69  P  441. 

Ind. — Chamness  t.  Coz.  181  Ind. 
118.  80  NB  801. 

N.  H.— Chesley  t.  Cheslay.  10  N.  H. 
327 

dr.— Kellay  v.  Hlghfleld.  16  Or. 
277,  14  P  744. 

Pa. — Wagenseller  v.  Simmers,  97 
Pa.  465. 

98.  Liehrandt  v.  Sorg,  188  CaL 
671,  66  P  1098  (communication  by 
plaintiff  to  others);  Reed  v.  Clark. 
47  Cal.  194  (friends  invited  to  attend 
wedding). 

[a]  viu  vnpoM  of  sntih  wUmms 
Is  merely  to  snow  humiliation  and 
damage  to  plaintiff  and  not  as  proof 
of  the  agreement  to  marry.  Lie- 
hrandt T.  Sorg,  138  Cal.  671,  65  P 
1098. 

99.  Trammell  v.  Vaughan,  168  Uo. 
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BREACH  Of  MARRIAGE  PROMISE 


[9  0.  J.]  399 


of  the  Talne  of  speoiflia  tracts  of  laud  owned  by 
defendant,  and  conveyed  by  him  to  his  sisters 
shortly  before  the  date  set  for  the  marriage,  has 
been  held  admissible  to  show  the  bad  faith  on  the 
part  of  defendant,  and  that  he  intended  to  break 
the  coutraot,  and  to  eontradict  the  trathfulness  of 
his  specification  of  defense  that  his  failure  to 
eoDiply  with  his  engagement  was  in  eonseqnence  of 
his  physical  condition.^  It  has  also  been  held  that 
evidfnce  as  to  the  duration  of  the  engi^ment,  the 
number  of  years  plaintifE  waited  for  defendant  to 
marry  her,  and  the  d^^e  of  intimacy  between 
thm  is  competent  on  Uie  question  of  damages.' 
The  admission  of  evidence  that  defendant's  father 
vaa  president  of  a  steel  foundry  eomiHUiy  has  hem 
hdd  not  prcgndicial  error  as  indncing  a  verdict  for 
laiger  damages  than  the  jury  voold  otherwise  have 
given.'  But  evidence  that  remarks  were  made  1^ 
defendant  derogatory  to  plaintiff's  chastity  has  been 
held  not  admissible;^  and  it  has  been  cons^ered 
that  a  letter  written  by  defendant  to  plaintiff  after 
the  action  was  brongbt,  eontaining  many  gross  and 
iadeeedent  expressions  and  aeensing  her  of  unchas- 


tity,  should  not  be  admitted.'  On  the  other  hand 
an  article  published  over  defendant's  signature 
attacking  plaintiff's  character,  and  an  insulting  let-, 
ter  addressed  to  plaintiff  by  defendant  after'  tfaa 
commencement  of  the  action,  have  been  held  admis- 
sible to  prove  the  animus  of  defendant  in  refnsii^' 
to  perform  the  marriage  contract."  Evidence  thai 
defendant,  pending  suit,  married  another  is  not 
admissible.'' 

77]  L  In  Uitigation  of  Damagea.  In  mitigOi^ 
tion  of  damages  defendant  is  entitled  to  intrddnoa 
evidence  which  fairly  tends  to  show  that  plaintifl'l 
loss  or  injury  is  not  so  great  m  is  olaimed;*  and 
also,  at  least  where  exemplary  dami^^  are  claimed^ 
that  defendant's  eondoct  was  not  so  reprdiennUe 
as  might  oUurwise  appear.'  Aeoording^  evidenoa 
has  been  held  admissible  to  show  tiie  general  bod 
repntation  of  plaintiff's  family,  as  dutingnished 
from  attacks  on  the  eharaeter  of  individual  meat' 
bers;'**  that  plaintiff  has  undesirable  traits  or  char* 
aoteristios;'^  that  plaintiff  was  wantii^  in  virtue 
previous  to  or  during  the  continuance  of  the 
engagement,*'  even  though  defendant  entered  into 


114.  S9  SW  7>,  81  AmSR  902.  61  LRA 
164. 

1>  Smith  v.  CORUtton,  97  N.  J.  It. 
148.  62  A  k»6,  68  480. 

L  Hanson  v.  Johneon,  141  Wis. 
S50,  IH  NW  606. 

8.  Luther  V.  Shaw.  157  Wla.  231. 
2SS.  147  NW  17  fwhere  It  1b  Bald: 
cannot  think  that  ordinary, 
sensible  jurymen  are  so  easily  In- 
fluenced, nor  can  we  undertake  to 
reverse  Judrmenta  for  auch  trifling 
departures  from  absolute  logic  In 
the  presentation  of  evidence"). 

4.  Dunlap  V.  Clark,  26  111.  A.  673. 

5,  Qreenleaf  v.  McColley,  14  N.  H. 
J03.  305  (Where  It  la  said:  "In  the 
present  case  the  letter  was  grossly 
iDsuIting,  and  showed  that  at  Its 
date  the  defendant  had  the  most 
bosUte  feelings  towards  the  plain- 
tiff. But  It  does  not  prove  any  'cir- 
cumstances of  aggravation  and  con- 
tumely' which  attended  the  breach 
of  his  contract,  upon  which  principle 
It  would  be  admissible  upon  the  au- 
tborlty  of  Chesley  v.  Chesley,  10 
N.  H.  327.  In  that  casd  the  defend- 
ant assigned  the  unchasteness  of 
the  plaintiff  as  the  reason  why  he 
discontinued  his  addresses  to  her. 
It  does  not  appear  whether  he  gave 
tbia  reason  after  the  action  was 
brought,  and  no  objection  was  taken 
on  that  account.  But  In  the  present 
case,  as  the  tetter  does  not  come 
within  the  principle  of  Chesley  v. 
Cbesley,  supra.  If  It  affected  the 
question  of  damages  at  all,  as  It 
probably  did.  It  must  have  done  so 
as  a  substantive  grievance  in  itself, 
for  which  purpose  It  was  clearly  not 
admissible.  There  Is,  however,  a 
class  of  cases,  where  proof  -of  dam- 
ages sustained  after  the  commence- 
ment of  the  suit,  has  been  admitted. 
In  Stiles  V.  Tllford,  10  Wend.  (N.  Y.) 
ISS,  the  action  was  case,  for  the  se- 
duction of  the  platntifrs  daughter, 
and  was  brought  in  the  month  of 
I>ecember,  1840.  The  daughter  was 
delivered  of  a  child  in  the  month  of 
April  following.  Evidence  was  ad- 
mitted of  the-  loss  of  service,  and 
of  expenses  Incurred  after  the  suit 
was  brought.  The  court  refused  to 
•et  as'de  the  verdict  for  this  cause, 
upon  the  ground  that  the  action  was 
altogether  anomalous  In  Its  char- 
acter, and  the'ordlnary  rules  of  evi- 
dence could  not.  In  all  their  strlct- 
nesfl.  be  applied  to  tt  without  defeat- 
ing lU  essential  object.  It  Is  said 
also  bv  the  court,  that,  -according  to 
tbe  strict  rules  of  evidence,  per- 
napt  the  testimony  was  Inadmissible. 
Tbe  case,  therefore,  Is  not  an  au- 
thority for  the  admission  of  evi- 
dence of  matters  in  agsravatlon  of 
damages  happening  after  the  suit 


Is  brought,  unless  In  actions  for  se- 
duction"). 

6.  Osmun  v.  Winters,  80  Or.  177, 
46  P  780. 

7.  Dent  v.  Pickens,  84  W.  Va.  240. 
12  BE  098.  20  AmSR  921. 

B.  U.  S. — ^Tounff  V.  Conigan,  20B 
Fed.  411. 

Ind. — ^Mabln  v.  Webster,  189  Ind. 
430,  28  868,  28  AmSR  199;  Uorrla 
V.  Graves,  2  Ind,  IS4;  Walker  v. 
Johnson,  6  Ind.  A.  600,  86  NE  267. 
34  NE  100. 

Ky. — Edmonds  v.  Hughes,  116  Ky. 
Bfll,  74  8W  288,  24  KyU  ««7. 

Mich.— Ooddwd  T.  Weatcott,  82 
Mich.  180,  46  NW  S42;  Miller  v. 
Rostsr,  61  Mich.  476. 

N,  T.»«JoliiUKm  Jenkins,  24  N. 
T.  262. 

[aj  Tbvs  It  may  be  Shown  that 
on  one  or  more  particular  occasions 
plaintiff  drank  intoxicating  liquors 
to  excess,  or  exhibited  on  particular 
oocasions  any  other  of  the  numerous 
frailties  of  nature,  such  as  gluttony. 


cCauley,  1  Abb. 'Dec.  282, 
.  6  AbbPrNS  29  [rev 


profanity,  lying,  and  many  others. 
Button  V.  Mc~ ~ 
4  Transcr.  A.  4 
88  Barb.  418]. 

Cb]  OToanda  of  offeVi^Under  the 
general  Issue  in  such  an  action,  in 
offering  evidence  In  mitigation  of 
damages,  defendant  Is  not  bound  to 
declare  that  he  offers  tt  for  that  pui^ 
pose.  If  the  evidence  Is  competent 
for  any  purpose,  although  Incompe- 
tent for  other  purposes,  It  Is  srror 
to  reject  it.  Button  v.  MoCauley,  1 
Abb.  Dec.  <K.  Y.l  282,  4  Trmnjwr.  A. 
447,  6  AbbPrNS  29. 

a.  Mccarty  v.  H«rford,  126  Fed. 
46;  Thorn  v.  Knapp,  42  N.  T.  47^  1 
AmR  661. 

10.  Spellings  V.  Parks,  104  Tenn. 
362.  58  SW  126. 

11.  Gross  V.  Hochstlm.  72  Misc. 
843,  846,  180  NTS  116  Iclt  Cycf: 
Kelley  v.  Hlghfleld,  16  Or.  277,  14  P 
744. 

[a]  It  mmj  1m  ahowa  .that  plaln- 
tUf  u  addloted  to  <1)  profane  curs- 
ing and  ,  swearing  (Berry  v.  Bake- 
man,  44  Me.  164),  (E)  or  the  exces- 
sive use  of  Intoxicating  liquors 
(Button  T.  McCauley,  1  Abb.  Deo. 
(N.  Y.)  282). 

19.  tj.  s.— ■: 

Fed.  481. 

Ala.— Espy  v.  Jones,  17  Alh.  179.  - 

Hawaii. — Brown  v.  Bannister,  14 
Hawaii  84. 

111.— Sprague  v.  Craig.  61  Hi.  288; 
Burnett  v.  Slmpklns,  24  111.  264; 
FIdler  v.  McKlnley.  21  111.  808- Butler 
v.  Bschleman,  18  111.  44;  La  Porte  v. 
Wallace,  89  III.  A.  617;  Doubet  v. 
Kirkman.  16  111.  A.  622;  Kantiler  v. 
OranL  2  111.  A  286. 

Mich.— Housar   v.   Carmodr.  171 


-Tounc  T.  Corrigsui,  208 


Mich.  181,  189  NW  9;  Sheahan  T. 
Barry.  87  Mich.  217. 

Mo. — Markham  v.  Rerrlck,  88  Uo< 
A,  827:  Cole  v.  Holllday.  4  llo.  A. 
,  Honl^Dupont  t.  McAdow.  «  Mont. 
286.  9  P  926. 

„«.  Y^KnWfen  v.  MeConnell,  80 
N.  Y.  286;  Palmer  v.  Andrews,  1 
Wend.  142. 

Or. — Oerlinger   v.    Frank,    74  Otl 

!5V."27^,\VV  f^'"" 

Pa. —  Van  Storeh  v.  Orlffen,  71  Pa. 

240. 

S.  C — Capehart  v.  Carradlne,  SG  Sj 
a  U  42.  • 

Tenn. — Williams  v.  Holllngsvorth, 
fl  Baxt.  12. 

Tex. — Clark  v.  Reese,  26  ,Tex.  dv. 
A.  619.  64  SW  788. 

C:an. — McGregor  v,  McArthur,  6 
U.  C.  C.  P.  498.  :  . 

Vnohastlty  as  a  defense  see  supra 
i  80. 

Bvldenoe  that  plalntlS 


[aJ 

led  a  wofllffata  life  and  by  reason 

thereof   has    been    committed  to- 

Srlson,  and  that  to  elude  justice  she 
Isgulsed  herself  under  a  flotltlous 
name,  goes  in  mitigation  of  damagea. 
Keegan  v.  Sage,  SlTinrS  78.  81  AESN 
Cas  64. 

[b]  The  verlod  within  wUdi 
lleentions  ooadnet  majr  be  Slurwn  (1) 

haa  been  held  not  to  be'  limited.' 
Johnson  V.  Caulklns,  1  Johns.  Cas. 
(N.  Y.)  116,  1  AmD  102.  (2)  But 
other  cases  hold  that  the  Inquiry 
should  be  limited  to  such  time  as 
win  enable  a  Jury  to  determine  the' 
question.  Tompkins  v.  Wadley.  S- 
Thomps.  ft  C.  (N.  Y.)  424.  See  also 
Thorn  v.  Helmer,  4  Abb.  Dec.  (N.  Y.)* 
408,  2  Keyes  27:  Rathbun  v.  Ross,'4S 
Barb.  (N.  Y.)  l27. 

[c]  Adnltarr  at  remote  period. — 
An  act  of  adultery  by  plaintiff,  co'm-' 
mltted  more  than  twenty-flve  years 
before,  previous  to  a  former  mar-- 
rlage,  and  while  plaintiff  was  very 
young,  has  been  admitted  under  the 

feneral  Issue.    Tompkins  V.  Wadley*, 
Thomps.  &  C.  (N.  Y.)  424. 

[d]  tmohaate  eondaet  ratae^TOnt 
to  the  teeaob  may  be  shown,  as  the' 
action  is  brought  to  recover  not  onfy 
for  the  Immediate  Injury  but  also  for 
loss  of  reputation,  which  latter  must^ 
depend  on  the  general  conduct 
the  party  after,  aa  well  aa  before,  the 
breach.  Wlllard  y.  Stone,  7  Cow:'' 
(N.  Y.)  22,  17  AmD  496;  Johnson- v.^ 
Oiulkln^  1  Johns.  Cas.  (N.  Y.)  116^ 
1  AmD  102.  '  .-V 

re]  BvUsBM  of  onAaate  eondwt 
aftu  rait  cannot  be  shown.  Duvali 
V.  Fuhrman,  8  Oh.  Clr.  c:t.  306.  2  Oh. 
CIr.  Dec.  174;  Capehart  v.  Carradlne, 
86  8.  C.  L.  4i. 

tf]    OoMtart  afeMt  tf-^iMtaal  jOf 
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or  continued  the  engagement  with  knowledge  of  tbe 
faet,"  unless  auoh  want  of  virtue  was  caused  by  the 
aet  of  defendant;^*  that  plaintiff  had  been  guilty 
of  abuaive  and  threatening  conduct  toward  relatives 
ef  defendant;^''  that  plaintiff  was  lacking  in  affee- 
'tion  for  defendant^^  during  the  engagement  that 
at  the  time  of  the  breach  either  party  was  aflBicted 
with  disease,  which  was  known  to  plaintiff;"  that 
defendant's  refusal  to  perform  the  contract  was 
due  to  his  yielding  to  parental  opposition  to  the 
marriage,^^  or  that  his  children  threatened  to  leave 
his  home  in  the  event  of  his  marriage  to  plaintiff;*" 
or  that  plaintiff,  on  discovering  that  defendant  was 
^ready  married,  did  not  at  onee  repudiate  the 
agreement,  but  ctmtinued  to  receive  his  attentions 
and  urged  him  to  procure  a  divorce,'^  or,  according 
to  some  authorities,  that  defendant  offered  to  man^ 
plaintiff  after  the  suit  was  instituted,"  although 
this  has  been  denied.^  But  defendant  eannot  show 
his  own  lack  of  affection  for  plaintiff;"  plaintiff's 
bad  reputation  for  truth  and  veracity;^  remote 


previous  engagements  of  plaintiff,  not  breached  by 
her  fault;*"  relationship  between  the  parties,  where 
not  80  close  that  their  marriage  would  be  unlaw- 
ful;" that  at  the  time  of  the  promise  plaintiff  was 
engaged  to  another  man  and  fraudulently  repre- 
sented that  she  was  not,  where  defendant  continued 
his  engagement  after  learning  of  such  prior  engage- 
menl  and  its  discontinuance;^  that  subsequently  to 
the  breach  plaintiff  received  an  offer  of  marriage 
from  another;"  that  there  is  insanity  in  plaintiff's 
family,  where  this  was  known  to  defendant  at  the 
time  of  the  promise;*^  or  that  plaintiff,  shortly 
after  being  informed  of  the  marriage  of  defendant 
to  another  pwaon,  sou^t  him  out  and  shot  him.^* 
[$  78]  4.  Weight  and  BnfflcinicT— a.  As  to  Pxtim- 
iae."  a  is  not  neeessaiy  for  plaintiff  to  prove  the 
promise  by  direct  evidence  showing  the  time,  place, 
and  manner  in  which  the  promise  was  made,  or  the 
language  in  which  it  was  expressed;  it  is  snffieient 
to  show  facts  and  circumstanees  from  which  a 
contract  to  marry  can  reasonably  be  inferred,**  and 


duurtl^,  but  other  than  what  might 
lie  expected  of  a  pure  minded  woman, 
may  be  shown.  Stratton  v.  Dole,  46 
Nebr.  472,  63  NW  875;  Button  v. 
HcCauIey,  1  Abb.  Dec.  (N.  T.)  282, 
4  Tranacr.  A.  447,  5  AbbPrNS  29; 
Wlllard  V.  Stone,  7  Cow.  (K.  T.)  22, 
IT  AmD  496  (holalng  that,  even  after 
any  Intimacy  between  the  parties 
was  at  an  end.  Immodest  conduct 
With  others  miffht  be  ehown):  Kel- 
ley  V.  Hlghneld,  15  Or.  277,  14  P  744: 
AUMrta  V.  Albertt,  78  Wis.  72,  47 
NW  95,  10  LRA  B84.  But  compare 
Ck>lburn  v.  Marble.  196  Haas.  676. 
86  NB  68.  114  AmflR  561  (holding 
that  apeolflc  acts  of  Immodeaty  can- 
not be  shown}. 

Fvl  Whar*  uMliMrtlto  -sot  ea«aa 
oi  Mfoaal  to  parfozBi^Frevlous  un- 
idiaatlty  of  plaintiff  may  be  ahown 
in  mlttsatlon  of  damaaea,  even 
though  unknown  to  defendant  at  the 
time  when  he  broke  off  tHe  ensage- 
ment  for  other  reaaona.  Sheahan 
v.- Barry.  27  HIch.  217. 

fh]  sialatura  ffaaeral  t>ad  eha^ 
aonr '  between  the  time  of  the 
promise  and  the  breach  cannot  be 
ahown.  Boynton  v.  Kellogg,  8  Maas. 
189.  1  AmD  122. 

[f]  Aeta  ef  foznloatlon  with  tte- 
f««UBt  prior  to  the  promise  to 
marry  are  not  admlaslble  In  mitiga- 
tion of  damages.  Bspy  v.  Jones,  87 
Ala.  879. 

[J]  lUhnttaL — Evidence  of  atate- 
menta  by  plaintiff  affecting  her 
virtue  may  be  denied.  Herrlman  v. 
I«ymui,  lis  Iowa  690,  92  NW  TIO. 

£8.  Young  V.  Corrlgan,  206  Fed. 
481;  Burnett  V.  Slmpklna,  14  IlL 
264;  I>enalow  v.  Van  Horn.  16  Iowa 
476. 

14.  Ala. — ^Bspy  v.  Jones,  87  Ala. 
179. 

Colo. — Fleetford  v.  Bamett,  il 
Colo.  A.  77,  52  P  293. 

III. — Burnett  V.  Slmpklna,  24  III. 
264:  Butler  v.  Eschleman,  18  111.  44. 

Ind. — Conway  v.  Shelton,  8  Ind. 
184. 

Itaaa. — Boynton  v.  Kellogg,  1  Masa. 
169,  6  AmD  162. 

Pa. — Johnson  v.  Smith.  6  Plttab. 
184. 

[a]  Fravloaa  Isoontfatenoa  of 
plaintiff  dlaeovared  after  aedttotloit 

under  promise  of  marriage  and  after 
the  breach  haa  been  admitted  In 
mitigation.     Sheahan  v.   Bury,  27 

Mich.  217. 

IB.  Berry  v.  BakemanM4  Me.  164: 
Alberta  v.  Alberta.  78  Wis.  72,  47 
NW  95.  10  LRA  584. 

16.  Robinson  v.  Craver,  SS  Iowa 
381,  55  NW  492;  Hook  v.  George,  100 
Mass.  331;  Miller  v.  Rosier,  31  Mich. 
476. 

[a]  Deolaratlona  of  plaintiff  <l) 
after  the  breach  are  admissible  If 
they  relate  to  her  feelings  and  senti- 
ments toward  defendant  before  the 


breach  (Robinson  v. -Craver,  68  Iowa 
381,  55  NW  492).  (2)  as  tbe  material 

auestlon  Is  not  aa  to  the  time  the 
eclaratlons  were  made,  but  as  to 
the  time  to  which  they  relate,  and 
what  they  tend  to  prove  (Hook  v. 
George,  100  Mass,  331 ;  Miller  v. 
Rosier,  31  Mich.  47S).  (8)  But  dec- 
larations which  relate  merely  to  the 
state  of  her  feelings  after  the  breach 
are  Inadmissible.  Eklwards  v.  Ed- 
wards. 93  Iowa  127.  61  NW  413; 
Robinson  V.  Craver,  supra;  Miller  v. 
Hayes,  84  Iowa  496,  11  AmR  164; 
Miller  V.  Rosier,  81  Mich.  476. 

[b]  BvldeBos  that  aaoCher  ttum 
defendaat  visitea  plaimur  with  mat- 
rlmonlal  Intrnttoaa  la  inadmiaalble 
unless  pleaded. .  Bdjge  v.  Grlfflin, 
(Tex  Civ.  A.)  68  SW  r48. 

17.  Roblnaon  v.  Craver,  86  Iowa 
681.  SB  NW  492;  Miller  v.  Hayes,  84 
Iowa  496,  11  AmR  164;  Bennett  v. 
Beam.  42  Mich.  646,  4  NW  8,  66  AmR 
442. 

X8.  Sprague  V.  Craig,  61  HI.  288; 
Habln  v.  Webster,  llf  Ind.  480,  2^ 
NB  868,  28  AmSR  199;  Walker  v. 
Johnaon.  6  Ind.  A.  600,  66  NE  267: 
Vierling  v.  Binder,  116  Iowa  667, 
86  NW^621:  Allen  V.  Baker,  86  N.  C. 
91.  41  AmR  444. 

ta]  zanatratlon«— Elvldence  that 
plaintiff  had  a  -tumor  and  was  con- 
sequently unable  to  carry  out  such 
a  contract  at  that  time  without  a 
fraud  or  Injury  to  defendant  has 
been  admitted  under  the  general 
Issue.  Ooddard  v.  Weetcott,  82  Mich. 
180.  46  NW  242. 

[ti]  Where  marriage  would 
shortan  Ufe. — It  ts  competent  for 
defendant  to  prove  In  mitigation  of 
damages  that  at  the  time  of  the 
breach  he  was  Inflicted  with  an  In- 
curable disease,  and  that  marriage 
would  probably  shorten  his-  life, 
Mabln  V.  Webster,  129  Ind.  430,  28 
NE  863,  28  AmSR  199. 

[c]  Any  eoadltton  of  mind  or 
body  which  renders  a  man  leas  fitted 
to  nil  the  position  of  a  husband,  or 
a  woman  less  fitted  to  flll  the  posi- 
tion of  a  wife,  may  be  given  In  miti- 
gation. Walker  v,  Johnson.  6  Ind. 
A.  600,  88  NE  2B7,  84  NB  100. 

[d]  Aliter  where  not  nUadeO^ 
Edge  V.  Grlflln,  (Tex.  CIV.  JC>  66  SW 
148.    See  supra  i  57. 

19.  Johnson  v.  Jenkins,  24  N.  T. 
262. 

ao.  Fisher  v.  Barber,  62  Tex.  Civ. 
A.  84,  ISO  SW  871. 

31.  Coover  v.  Davenport,  1  Helak. 
(Tenn.)  868,  2  AmR  706. 

33.  McCarty  v.  Heryford.  126  Fed. 
46;  Kelly  v.  Ren  fro.  9  Ala.  625,  44 
AmD  441. 

[a]  "Kow  far  such  an  offar  to 
renew  and  perform  the  broken  en- 
gaceuant  may  go  in  mitigation  of 
damages,  muat  be  left  In  each  caae 
to  the  Jury,  or  to  the  court  trying  the 


Jb]  ; 

aldered 


cause."  Kurts  V.  Frank,  76  Ind.  £94. 
40  AmR  276. 

Batters  proper  to  be  ooa- 
la  eouMtim  irttli  oKad — 

The  Jury  are  entitled  to  consider 
any  change  in  the  character, 
habits,  or  condition  of  defendant  be- 
tween the  time  of  the  breach  of  the 
contract  and  the  renewal  of  the 
offer  which  would  be  to  plalntifTs 
disadvantage,  or  Justify  her  in  re- 
jecting the  offer.  McCarty  v.  Hery- 
ford, 126  Fed.  46. 

33.  Holloway  v.  Grlfflth,  82  Iowa 
409,  7  AmR  208;  Heasley  v.  Nichols. 
66  Wash.  486,  80  P  769.  See  also 
Kendall  v.  Dunn.  71  W.  Va.  262.  76 
SB  454,  43  LRANS  656  (holding 
that  an  offer  to  renew  after  the 
breach  may  be  conafdered  In  miti- 
gation of  damages,  but  not  an  offer 
to  perform  after  the  action  was 
commenced). 

34.  Coolldge  v.  Neat,  129  Mass. 
146;  Piper  v.  Kingsbury,  48  Vt.  4S0, 
486  (where  It  Is  said:  "It  would 
virtually  have  been  saying  that  the 

Slalntlff  ought  not  to  recover  the 
amage  actually  sustained,  because 
the  defendant  might  have  Inflicted  a 

Sreater.  In  other  words.  It  would 
e  offsetting  the  injury  that  he 
might  have  done,  against  that  Al- 
ready Inflicted"). 

85.  Barber  v.  Geer,  SI  Tex.  Civ. 
A.  176.  71  SW  792  [dist  Collins  v. 
Clark,  SO  Tex.  Clv.  A.  341.  72  SW  97] 
(holding  that  such  evidence  la  not 
competent  In  mitigation  of  special 
damages  claimed  to  reault  from 
wounded  feelings,  injured  reputation, 
etc.). 

36.  Edge  V.  Orlffln,  (Tex.  Clv.  A.) 
68  SW  14S. 

37.  Alberta  V.  Alberts.  78  Wis. 
72,  47  NW  96,  16  LRA  684. 

88.  Alberts  v.  Alberts,  78  Wis. 
72.  47  NW  95,  10  LRA  684. 

88.  Holloway  v.  Griffith,  61  Iowa 
409,  7  AmR  208;  Bennett  v.  Beam, 
42  Mich.  846.  4  NW  8.  86  AmR  442: 
Dennis  V.  HcKenslek  24  T.  Rep. 
N.  S.  868. 

30.  liohner  v.  (Mldwell,  15  Tex. 
Clv.  A.  444,  89  SW  691. 

31.  Schmidt  V.  Durham,  46  Minn. 
227,  49  NW  126. 

38.  [a]  avUeaoe  not  alunrlag 
unlawful  eonalderatlon  for  promise. 
Cooper  v.  Bower,  78  Kan.  166,  96  P 
69,  794. 

33.  Conn.— Clark  v.  Pendleton.  26 
Conn.  495. 

111. — Blackburn  v.  Mann,  86  111. 
222;  Karciewska  v.  CThmlelewskl, 
186  III.  A.  120:  Judy  v.  Sterrett  62 
III.  A  266  [aff  158  111.  64]. 

Ind.— 'Vaughan  v.  Smith,  177  Ind. 
Ill,  96  NB  694.  AnnCa8l914C  10)2; 
McCrum  v.  Hlldebrand.  85  Ind.  264; 
Walker  v.  Johnaon,  6  Ind.  A.  600,  II 
NB  267,  84  ITE  100. 


For  late>  eases,  aarsioymaBts  and  ohaaffsa  In  the  law  see  cumulative  Annotations, 
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BREACH  OF  MARRIAGE  PROMISE 


[9C.J.1  861 


SQch  an  inference  is  warranted  where  the  evidence 
ihon  that  the  eondnct  and  behavior  of  the  parties 
toward,  and  with  reference  to,  eaeh  other  was  such 
u  is  vsnal  or  customary  in  the  case  of  p^sons  who 
expect  to  many,"  But  conduct  indicating  friend- 
sh^  merely,"  or  mere  attritions  of  defendant  to 
plaintiff,  although  exclusive  and  long  continued,^* 
are  not  alone  soffieieat  to  establish  a  promise  of 
marriage,  and  a  fratiori  attentions  which  are  con- 
sistent with  the  mere  pursuit  of  lust  will  not  jus- 
tify a  conclusion  that  there  was  such  a  promise.'^ 
D^endant's  statement  to  a  third  wxaon  of  an  in- 
tention to  many  plaintiff  is  not  of  itself  sufficient 


to  establish  a  promise;"  but  statements  of  defend- 
ant recognizing  the  engagement  are  sufficient  cor- 
roboration of  plaintiff's  direct  testimony  that  there 
was  a  promise  to  establish  the  fact.^  Evidence  of 
a  promise  to  marry  at  a  fixed  future  time  may  sup- 
port an  inference  of  a  general  promise  to  marry." 
Reference  is  made  in  the  notes  to  cases  where  the 
courts  have  considered  the  sufficiency  of  evidence 
to  show  a  new  and  independent  promise  as  distin- 
guished from  the  declaration  of  a  eontiuuing  obli- 
gation," and  defendant's  reference  to  plaintiff  in 
admittiiw  a  promise." 
A  eouuct  if  eTideiiM  at  to  tiio  date  of  the  prom-' 


Iowa. — McKee  v.  Mouaer,  ISl  Iowa 
10).  108  NVF  228:  Rime  v.  Rater.  IDS 
Iowa  61,  78  Nw  835;  IfcConabey  v. 
Griffey,  82  Iowa  S64,  48  NW 

Ue.— Hicker  Ktmball,  109  He. 
m.  84  A  943. 

Hasa. — ^Wlfhtnun  v.  Coatea,  IB 
Uaaa  1,  8  AmD  77  [clt  Hntton  V. 
Hansen.  I  Salk.  18]. 

Mo. — Green  v.  8peno«r,  3  Mo.  818, 
16  AmD  672. 

Nebr. — Uusselman  v.  Barker,  28 
Nehr.  787.  42  NW  759. 

S.  T. — Fowler  v.  Martin,  1  Thomps. 
A  C.  377  {afl  66  N.  Y.  6761;  Mount  v. 
BoKcrt,  6  Clt^HallRec  193. 

N.  D. — Booren  v.  UcWllUams.  26 
N.  D.  (88,  14E  NW  410,  AiinCMll»16A 
18  S 

dh.— Strtbler  T.  Well,  S  Oh.  Clr. 

Ct  571. 

Tex.— Hill  V.  Houaer,  51  T«r.  Civ. 
A.  369,  lis  SW  112;  Edce  V.  Orlffln, 
(Civ.  A.)  63  8W  148. 

Ont. — Smith  V.  Jamiaaon,  17  Ont. 
S2«:  Yarwood  v.  Hart.  16  Ont.  28. 

"All  that  la  Incumbent  on  plalntlfT 
to  prove  was  a  state  of  foots  from 
which  it  might  reasonably  be  In- 
ferred that  a  mutual  agreement  to 
marry  was  entered  into.  6  Cyo, 
1016."  Booren  v.  McWUUamB,  (N. 
D.)  1S7  NW  698,  699. 

[al  arlAnoa  of  a  ymnatoa  bjr  a 
«i»aa  mmat  to*  moh  as  would  sup- 
port an  action  anlnst  her  by  the 
man.  Weaver  v.  Bochert,  2  Pa.  80, 
44  AmD  169.  - 

[b]  mrUauom  heU  ratteleBl  to 
■how  vroaOa*  aad  breaCli  ■>— Karcaew- 
■ka  y.  Chmtelewski,  188  XIL  A.  110: 
Vsu^an  V.  amlth.  177  Ind.  111.  »i 
NE  684,  AnnCaal914C  1092:  Lauer  v. 
Schmidt,  25  Ind.  A.  54,  6«  NB  108; 
Uorcan  v.  Muench.  (Iowa)  156  NW 
111;  MeKoa  t.  Mouaer.  131  Iowa  20t. 
m  NW  22S;  Parriah  v.  Purlsh,  67 
Kftn.  S28,  72  P  844:  Bracken  t.  DId- 
nins,  141  Ky.  205,  !»  8W  425: 
Hicknr  v.  Kimball,  109  Me.  411,  84  A 
>4S:  Duff  V.  Jndson.  ISO  Mich.  S86. 
m  NW  571:  Ooz  v.  Bdwards,  186 
Uinn.  250,  148  NW  500,  AnnCasl016t> 
481;  HlTSly  V.  Oolntck.  122  Hlnn. 
418, 144  NW  SIS,  49  LRANS  767,  Ann 
QU1916A  295;  Oreen  v.  Spencer.  8 
Ho.  318,  26  AmD  672;  Fisher  v.  Oli- 
ver, 172  Mo.  A.  18.  154  8W  468:  Mus- 
•elman  v.  Barker,  26  Nebr.  737,  4S 
NW  769;  Booren  v.  McWiniams,  (N. 
n.)  167  NW  698;  Booren  v.  McWil- 
llams,  26  N.  D.  568,  146  NW  410. 
AniiCa8l91«A  38S  (suflloient  to  co  to 
Jury);  Hill  v.  Houser,  51  Tut.  cIt.  A. 
«9,  IIB  SW  112. 

[c]  BvUsBoe  held  Insvfleleat  to 
■how  protDlM, — Oarmonr  v.  Render- 
son.  114  Me.  75,  96  A  409;  Forschner 
T.  Knlkln.  14T  NTS  969. 

36.  AUl — Espy  Jones.  ST  Ala. 
179. 

Conn. — ^Waters  v.  Bristol,  26  Conn. 

in. 

in.— Blackburn  v.  Mann,  85  III. 
IZt;  Rockafellow  v.  Newcomb,  67  111. 
186:  Smith  V.  Henry,  46  111.  A.  42; 
Lowd«n  V.  Morrison,  86  III.  A.  495. 

Ind. — Chamness  '  v.  Cox,  131  Ind. 
US,  30  NE  901:  Adame  v.  Byerly.  123 
Ind.  168,  24  NB  130:  McCrum  v.  Hlt- 
debrand,  85  Ind.  204;  Conaway  v. 
Shelton,  3  Ind.  834:  Walters  v.  Stock- 
Wfer.  20  Ind.  A,  277,  60  NE  763. 
.  Iowa, — McKee  v.  Mouser,  131  Iowa 
lOJ.  108  NW  228;  Rime  v.  Rater,  108 
Iowa  61,  78  NW  835:  McConahey  v. 
OrlOey,  88  lowa  664,   48  NW  98S: 


Thurston  v.  Cavenor,  8  Iowa  IBi. 
Kan. — Kennedy  v.  Rodgera,  8  Kan. 

A.  764,  44  P  47. 

La, — Johnson  v.  Levy.  122  La.  118, 
47  S  422.  16  AnnCas  978. 

Me. — Lawrence  v.  Cooke,  66  Me. 
187.  96  AmO  448. 

Masa. — Dean  v.  Skiff,  128  Mass. 
174;  Hook  V.  Oeorse,  108  Mass.  324: 
Kelley  v.  Riley.  106  Moss.  339.  8  AmR 
336;  Ray  v.  Smith,  9  Gray  141; 
WlKhtman  v.  Coates,  16  Masa.  1.  8 
AmD  77  Celt  Hutton  v.  Manaell.  8 
Salk.  16,  91  Reprint  664]. 

Minn. — Schmidt  v.  Durnham,  46 
Minn.  227.  49  NW  126;  Hanson  v. 
Blton.  38  Minn.  498,  38  NW  614. 

Mo.— Powell  V.  Uoeller.  107  Mo. 
474,  18  SW  884. 

N.  H.— Holtt  V,  Moulton.  81  N.  H. 
586. 

N.  J.— Coll  V.  Wallace,  24  N.  J.  L. 
291. 

N.  T.— Knlflfen  v.  McConneU<-80  N. 
T.  286;  Nearlnv  v.  Van  Fleet,  71  Hun 
137.  24  NTS  631  [all  161  N.  T.  648 
mem.  46  NE  1133  mem];  Hotehklns 
V.  Hod^e,  38  Barb.  llT:  Hubbard  v. 
Boneateel,  16  Barb.  860;  RUA  v. 
Mayer.  7  NTS  89. 

Pa. — ^Wayanseller  v.  Simmon^  97 
Pa.  465;  Mortla  V.  Melhom,  IS  Pa. 
881. 

R,  I. — Perkins  v.  Hersey,  1  R.  I. 
493. 

Tex.— E:dire  v.  Orlffln,  68  SW  148. 

Vt.— Whiteomb  v.  Woloott.  81  Vt. 
868;  Munson  t.  HasUnss.  18  Vt.  346, 
86  AmD  346. 

W.  Va.— Tefft  V.  Marsh,  1  W.  Va. 
38. 

Kng. — Hicker  v.  Campion,  Ir,  R.  6 
C.  U  667:  Wtncox  v.  dotfrey,  26  L. 
T.  Rep.  N.  S.  828. 

[a]  Vho  Infer— as  of  a  pvomlao  on 
tlu  wt  of  ttm  mtm  will  not  as  read- 
ily be  deduced  from  conduct  alone 
as  It  will  from  the  conduct  of  the 
woman.  Daniel  v.  Bowles.  2  C.  ft  P. 
563,  12  ECIi  788. 

[b]  SmnlBea  aaA  oonelaaia—  of 
wnaasBaa,  based  on  what  tbey  have 
observed  of  mutual  behavior,  are'  not 
Bufflolent  to  prove  a  promise  of  mar- 
rlaca,  Th»  nets  observed  should  be 
shown.  Vanderpool  v.  Richardson, 
62  Mldt.  S3«,  IT  NW  988. 

85.  WalmsloT  v.  Robinson,  63  III. 
41,  14  AmR  111;  Burnham  v.  Corn- 
well.  16  B.  Mon.  (Ky.)  284,  68  AmD 
629. 

[a]  ninstratlon. — Where  it  ap- 
peared that  defendant  met  plalntffF 
about  Jan.  1,  1886;  that  for  two 
years  thereafter  he  frequently  took 
her  home  from  church,  and  to  public 
entertainments;  that  In  1888  he  be- 
gin to  pay  his  addresses  to  another 
younr  lady;  that  plaintiff  was  told 
that  defendant  had  only  been  ^oinfr 
with  her  to  niease  himself,  ana  she 
asked  him  If  this  were  true;  that  he 
said  it  was  not,  that  he  was  true  to 
her,  and,  if  he  lived,  he  would  make 
her  happy;  that  the  parties  had  al- 
ways treated  e4ch  other  formally; 
and  that  defendant  addressed  plain- 
tifC  as  "Miss  Tale,"  a  contract  to 
marry  could  not  be  Inferred.  Tale  v 
Curtlss,  161  N.  T.  698,  45  NE  1126 
[rev  71  Hun  486,  24  NTS  9811. 

86.  Ala. — Elspy  V.  Jones,  87  Ala. 
879. 

111. — Walmsley  v.  Robinson,  68  111. 
41,  14  AmR  111. 

Ky. — Burnham  v.  Comwell,  16  B. 
Mon.  284,  68  AmD  589. 


Mo. — Standlford  v.  Qentry,  82  Mo.' 
477. 

N.  T.-*Tale-v.  Curtlss,  161  N.  T. 
698,  46  NB  1125  [rev  71  Hun  488. 
24  NTS  981]  <B«t  out  supra  preced- 


ing note). 


■Weaver  v.  Bachert.  2  Pa.  80, 
44  AmD  169. 

Vt. — Munson  v.  HastliiBs,  12  Vt. 
346,  36  AmD  S46  [expl  WEltcorab  V. 
Woleott.  21  Vt.  3581. 

Eng. — Vineall  v.  Veness,  4  F.  &  F. 
344. 

Ja]    Tlsits  of  defeadaat  to  plala- 

tUt,  together  with  plaintlfTs  prep-;' 
arationa  for  marriasa  and  declara- 
tions in  defendant's  absence  of  an 
intention  to  marry  defendant,  are  not 
sufficient.  Walmsley  v.  Robinson,  JS 
111.  41.  14  AmR  111. 

37.  Boyer  v.  Sherer,  28  111.  A. 
546-  Roe  v.  Doe,  11  NTS  23S:  Bleller- 
V.  Koons,  182  Pa.  401,  19  A  140;  Ooml 
V.  Walton,  2  Brewst  (Pa.)  487. 

[a]  Ksttsn  ssprsisliir  tlw  Si^ 
pnx*  dsslzM  of  OM  toward  Ua  mlB' 
tress  rather  than  a  desire  for  honor-, 
able  marrlave  ars  not  auOlclsnt  proof 
of  a  proralse.  Boyer  v.  Sherer.  SB 
111.  A.  546. 

(hi  Aets  aatt  aiprswloaa  wldlo 
partus  Uvl&ff  la  nUolS  oohaUtatlofc 

— A  promise  to  marry  cannot  be  ia- 
ferred  from  svldeiice  of  acts  and  ext 

fireasions  of  defendant  Indicating 
nttmaoy  and  affection,  and  taklim 

Slace  while  plaintiff  was  living  wltfi 
efendant  as  his  mistress.  Bleller 
V.  Koons,  132  Pa.  401,  19  A  140. 

[c]  TCalatUPs  lettsn  tafonalar 
dafeadaBt  that  Sko  was  wtrngauat  Iv 
Ua,  and  referring  to  frequent  illicit 
Intercourse  between  them,  but  not 
hlntlnc  of  any  promise  of  marriaare 
or  olalmlnc,  as  a  right,  defendanra 
society  and  attention,  are  not  aoA^ 
olent  proof  of  a  promise.  Roe  v. 
Doe,  11  NTS  SS6. 

a*.   Cols  V.  CotUntfiam.  8  C.  *  P. 
7B.  34  7SXSL.  818. 

M.   ICuaselman  t.  Barker,  28  Nebri 
787,  48  NW  769. 

40.  Clark  V.  Pendleton,  80  Coniu 
496:  Philltna  v.  Cratohley,  8  a  &  P. 
178,  14  BCL  618-  Potter  v.  Deboos,  1 
Stark.  82,  8  BCL  40. 

41.  Parrlsh  v.  Parrlsh,  87  Kan, 
S8S,  72  P  844  (where  it  appeared 
that  in  February,  1901,  the  parties 
had  agreed  to  marry  In  March,  190S, 
and  In  June,  1901,  they  had  a  con- 
versation in  which  plaintiff  said  to 
defendant  "Do  you  intend  to  marry 
me  as  you  promised,  or  are  you  maR- 
Ing  a  tool  of  meT"  to  which  defend- 
ant replied  "I  intend  to  marry  you 
as  I  promised.  In  March  we  will  iro 
on  the  farm  and  live  right.  I  will 
either  buy  or  build,"  and  It  was  held 
that  under  the  facta  of  the  case  the 
Jury  were  warranted  In  finding  that 
the  latter  part  of  defendant's  state- 
ment constituted  a  present,  new,  and 
independent  promise,  and  not  a  mere 
declaration  of  a  continuing  obliga- 
tion previously  incurred). 

48.  Goodeve  v.  Thompson,  68  Or. 
411,  136  P  670.  187  P  744  (where  a 
witness  testified  that  defendant  said 
that  tie  had  been  after  a  girl  for  ap- 
proximately ten  years  and  had  finally 
landed  her,  and  while  the  witness 
could  not  say  that  the  remark  re- 
lated to  plaintiff,  he  could  say  that 
the  girl  had  come  from  Tacoma  or 
Vancouver,   he   did   not  remembef 
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ise  presents  a  question  solely  for  the  jury,  it  not 
being  necessary  to  prove  the  exact  date.** 

[(  79]  b.  As  to  Capacity  To  Contract  I^e  record 
of  lunacy  proceedings  adjudicating  defendant  insane 
has  been  held  to  be  conclusive  evidence  that  at  the 
time  of  the  contract  of  marriage  defendant  was  in- 
capable of  making  a  valid  contract.^ 

[$  80]  c.  Aa  to  Breach.  There  is  sufficient  evi- 
dence of  a  breach  where  defendant  writes  to  plain- 
tiff informing  plaintiff  of  reports  made  respecting 
plaintiff^  refuses  to  go  to  the  house  pending  investi- 

Sation,  and  refrains  from  bo  doing;"  or  where 
efwidant  makes  no  effort  to  carry  out  the  promise, 
and  does  not  reply  to  plaintiff 's  revests  that  a  day 
for  the  marriage  shojnld  be  named. 
.  [$  811  d.  As  to  BeaiiM(  w  BwndlTiwii  To  Parform. 
It  has  been  held  that  positive  proof  of  a  request 


for  and  a  refusal  of  pvrformaiiee  ia  not  neeessaiy 
under  a  count  to  marry  on  request,  but  a  reqiuest 
may  be  inferred  from  circumstances.*^  Bvidenee  of 
conduct  of  defendant  tending  to  show  that  through- 
out the  whole  period  of  the  existence  of  his  promise 
he  made  unfounded  exenses  and  raised  pretended 
barriers  to  avoid  its  consummation  is  sufficient  to 
negative  the  good  faith  of  his  verbal  prof essioDs  of 
readiness  to  carry  out  the  contract." 

62]  e.  As  to  Beleaae  or  Abandonment.  In  order 
to  support  a  defense  of  release  or  abandonment  of 
the  contract,  the  evidence  mast  clearly  Aow  that 
both  parties  were  willing  that  the  eontraict  should 
be  at  an  end^*"  and  a  relnotsat  aeqnieseenee  by 
plaintiff  in  a  definite  breach  by  defen^nt  is  not 
anffiei^t"* 

£$  S3]  f .  Aa  to  Oharactor.  Evidence  in  support 


munlcated  to  plaintiff  as  having  mf- 
erenc6  to  her,  and  sh«  talked  if  over 
with  defendant  In  the  presence  of  a 
third  person,  and  it  appeared  that 
plaintiff  had  returned  from  Van- 
couver at  about  that  ttme  and  de- 
fendant was  asBOciatinK  with  her, 
arid  it  was  held  that  the  circum- 
Btancea  were  sufficient  to  permit  the 
testimony  to  so  to  the  fury  as  to 
whether  defendant  had  reference  to 
plaintiff). 

-  43.  Walters  t.  Stockberger,  20 
Xnd.  A.  277,  fiO  783. 

44.  O'Reilly  v,  Sweeney,  B4  Ulac. 
408.  105  NTS  1033. 

4B.  Jones  v.  Layman,  118  Ind.  566, 
84  NB  8S3. 

4a.  Campbell  Arbnekle,  4  NTS 
89  [aff  128  N.  Y.  ««3  mem,  8fl  NE  7fiO 
meml. 

47.  Prescott  V.  Guyler,  88  IlL  812. 

48.  Hees  v.  ZImmer,  1S8  Wis.  193, 
189  NW  740. 

40.  Reynolds  V.  Jamleson,  19  Oat. 
8SEi. 

*  X^J  Offer  of  release  Ity  plaintiff 
ooMd  OB  by  defendant. — Where  plain- 
tiff told  defendant,  to  whom  she  was 
envaKed,  that  he  need  not  marry  her 
If  ne  did  not  wish,  and  later  wrote  to 
him,  "If  you  desire  a  change,  why 
take  It,  and  end  the  matter  right 
here,"  whereupon  defendant  ceased 
hla  visits,  and,  without  objection  by 
plaintiff,  courted  another,  and  two 
yeara  later  married  her.  It  waa  held 
lhat  defendant  waa  releaaed  from 
the  engagement,  Kellett  v.  Roble,  99 
Wis.  808,  74  NW  781. 

[b]  imAenoe  ahowliur  release*— 
"Plaintiff,  a  widow  of  47  with  six 
children,  and  defendant,  a  widower 
of  60  with  four  children,  on  October 
i,  1910.  engaged  to  marry  each 
other.  Defendant  desired  the  en- 
Kttgtiment  kept  secret,  but  It  became 
Known  to  one  of  his  daughters,  a 
young  lady,  who  wrote  a  letter  to 
plaintiff  which  the  latter  regarded 
as  Inaultlng.  Plaintiff,  on  December 
19,  wrote  to  defendant  in  regard  to 
this  letter  from  his  daughter,  and, 
among  other  thinga,  satd:  'X  want 
you  to  forget  me;  let  me  go  out  of 
your  life  as  quietly  as  I  came  into 
it,  nobody  shall  ever  know  that  It 
ever  waa  anything  between  us.'  On 
December  20,  defendant  answered 
thfa  letter  with  one  full  of  ezprea- 
slona  of  affection  for  plaintiff,  and 
of  deprecation  of  his  daughter's  let- 
ten  but  apparently  accepting  plaln- 
.tllTs  Invitation  to  let  her  go  out  of 
his  life.  December  28  plaintiff  wrote 
again.  She  forgave  the  daughter, 
expressed  her  great  love  for  defend- 
ant, and  said  that  'it  Is  up  to  you. 
If  you  want  me  -.  .  .  you  must 
oome  and  see  me  and  then  we  will 
make  our  plans.  ...  If  you  will 
be  happy  If  X  forget  you  .  .  . 
tell  me  now.  and  let  us  not  see  Moh 
other  any  more.'  Defendant  did  not 
answer  thla  letter,  and  there 'was  no 
further  correWondence  Until  Janu- 
ary 18,  1911.  Defendant  did  not  see 
plaintiff  in  the  meantime.  On  Janu- 
ary 18  he  received  another  letter 


from  the  plaintiff,  and  answered  it  on 
the  same  day.  In  this  letter  he  com- 
plained about  rumors,  and  aaid:  'I 
am  so  put  out  about  it  that  I  have 
made  up  my  mind  not  to  marry  any- 
body at  least  for  a  long  time.'  On 
January  25  defendant  left  the  city 
and  did  not  return  until  March  20, 
Plaintiff  testified  to  conversations 
over  the  telephone  before  he  left  in 
which  it  was  agreed  that  the  mar- 
riage would  be  postponed  for  the 
time  being,  but  that  everything 
would  be  all  right  in  the  end.  There 
waa  no  correspondence  during  de- 
fendant's absence.  After  his  return 
and  on  March  29,  plaintiff  wrote,  W- 
presslng  her  sorrow  at  the  contents 
of  defendant's  letter  of  January  26. 
She  wrote:  'Now  I  feel  that  you  do 
not  love  me  any  more.  As  marriage 
without  love  la  simply  a  crime,  so 
now  let  It  be  as  you  wish.'  Defend- 
ant answered  thla  letter  on  April  16. 
He  gave  reasons  for  breaking  the  en- 
gagement that  were  equally  sound 
as  reasons  for  not  making  It,  and  in 
positive  terms  announced  his  deci- 
sion not  to  form  new  ties.  Plaintiff 
seems  to  have  accented  this  decision. 
She  and  defendant  had  no  further 
correapoodence  and  did  not  meet  un- 
til the  trial  of  the  case.  The  sol'e 
question  Involved  Is  whether  It  con- 
clusively appears  from  the  evldenoe, 
the  material  parts  of  which  we  have 
above  given,  that  the  parties,  by 
mutual  agreement,  rescinding  or  re- 
leased the  contract  to  marry." 
Brown  v.  Gunderaon,  128  Minn.  808, 
143  NW  796. 

[c]  Bvldenoe  snfleisnt  to  show 
abandonment  of  contract  Vaughon 
V.  Smith,  177  Ind.  Ill,  98  NB  694. 
AnnCa8l914C  1092. 

[d]  Svidenoe  Insoftolsnt  to  show 
release. — Bellany  v.  Itobertson, 
(Sask.)  21  DomLR,  416,  30  WestLR 
936.  S  .WestWkly  306  fallowing  opp 
29  WestLR  842,  7  WeatWkly  6671. 

[o]  Oaasation  of  oorrespondenoe. 
—Where  defendant,  after  writing  to 
plaintiff  expressing  a  desire  to  termi- 
nate the  engagement,  returned  plain- 
tiff's letters,  but  plaintiff  refused  to 
return  those  of  defendant  and  no 
correspondence  took  place  between 
the  parties  for  a  period  of  two 
yeara,  there  was  evidence  from  which 
the  jury  mieht  Infer  that  plaintiff 
had  released  defendant.  Davis  v. 
Bomford.  6  H.  &  N.  246. 

[f]  BMulrlng  evUenee  of  dlvorea. 
— ^Where  plaintiff  entered  Into  a  con- 
tract of  marriage  with  defendant,' 
not  knowing  that  he  was  at  the  time; 
married,  and  after  discovering  this 
fact  she  repudiated  the  contract  un- 
less defendant  should  furnlah  evi- 
dence of  a  divorce  which  he  told  her 
he  had  secured,  and  he  agreed  to  do 
this,  and  at  hla  instance  a  date  was 
fixed  for  the  marriage,  the  circum- 
stances did  not  constitute  an  aban- 
donment by  plaintiff  of  the  original 
contract,  and  she  waa  entitled  to  re- 
cover In  the  event  of  the  failure  of 
defendant  to  produce  the  evidence 
which  he  had  engaged  to  produce. 


Cammerer  v.  Muller,  188  N.  Y.  823. 
30  NB  1147. 

60.  Folz  V.  Wagner.  24  Ind.  A. 
694.  57  NB  &<4:  PiSher  v.  Barber,  62 
Tex.  Civ.  A.  84.  ISO  SW  871. 

[a]  ninstratloaa. — <1)  Where  de- 
fendant wrote  plaintiff  that  he  had 
proved  false  and  was  going  to  be  mar- 
ried to  another,  and  plaintiff  replied 
that,  although  she  waa  heart  broken, 
defendant  would  be  forgiven,  hard 
though  it  was  so  to  do  after  having 
waited  for  many  years,  and  thaC 
while  plaintiff  did  not  wish  defend- 
ant any  bad  luck,  defendant  was  to 
think  back  If  bad  luck  should  be- 
fall, no  release  from  the  promiae  was 
Bhown.  Pols  v.  Wagner,  24  Ind.  A. 
694,  67  NB  6«4.  <2}  A  statement  In 
a  letter  written  by  a  woman  to  a  man 
who  had  broken  his  promise  to  marry 
her.  repeating  his  statement  that 
they  would  never  get  married,  and 
stating  that  ahe  hoped  that  he  might 
marry  some  day.  because  he  knew 
ahe  would  give  him  lots  of  trouble 
and  would  not  be  affectionate  toward 
blm,  does  not  when  conaidered  with 
other  parts  of  the  letter,  which  con- 
vey a  diattnct  protest  against  his  re- 
fuaal  to  observe  his  promise  to  marry 
the  writer,  constitute  a  condonation 
of  the  breach,  or  release  the  man 
from  hla  engagement.  '  Mlckuis  v. 
Phillips,  {Va.l  81  SB  364.  {»)  "De- 
fendant admitted  that  he  requested 
plaintiff  to  marry  him  and  that  she 
accepted  his  proposal  on  December 
17,  1906,  and  that  on  December  2&th 
he  sent  her  word  by  Bpperaon  that 
he  would  have  to  withdraw  his  offer 
on  account  of  the  opposition  of  hla 
children,   and  that  in  reansonse  to 

Elaintlff'a  requeat,  communicated  to 
im  by  Bpperaon,  he  went  to  aee  her 
that  night  and  told  her  of  the  oppo- 
sltion  of  his  children  to  his  mar- 
riage, and  that  on  that  account  he 
oould  not  marry  her.  He  says  when 
he  told  her  this  she  replied  that  she 
was  sorry,  and  it  waa  what  she  ex- 
pected, and  that  he  does  not  know 
that  ahe  said  anything  else  at  that 
time,  but  he  thought  the  matter  was 
settled.  Bpperson  testified  that  when 
he  delivered  defendant's  message  to 

Slalntiff  ahe  replied:  'All  rl^t. 
ust  aa  I  expected.'  That  there  was 
some  other  conversation  between  him 
and  plaintiff,  but  he  doea  not  remem- 
ber just  what  it  waa.  except  that  he 
told  her  that  on  account  or  the  chil- 
dren raising  so  much  trouble  about 
the  marriage  that  there  would  be  a 
terrible  hereafter;  and  that  defend* 
ant's  children  would  not  get  alone 
with  hers,  and  that  when  he  left  hwr 
she  asked  him  to  tell  defendant  to 
come  to  see  her  that  evening  that 
she  wanted  to  talk  to  him.  We  agree 
with  the  learned  trial  Judffe  In  his 
conclusion  that  this  evidence  Showed 
a  breach  by  the  defendant  of  his 
promiae  to  marry  the  plaintiff  and 
that  the  issue  of  a  release  by  plain- 
tiff or  of  a  cancellation  of  the  eon- 
tract  by  mutual  agreement  Is  not 
raised.  The  defendant  did  not  aak 
plaintiff  to  agree  to  .  a  cancellation  of 


^For  later  eases,  devaloVBMats  and  (dutaves  In  the  law  ase  cumulative  Annotations,  same 
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of  a  isX&oB  of  ^Httiff's  onidiait^  ebuseter  maat 
sfaow  that  there  is  a  basis  for  sneh  defense,  and 
that  defendant  vas  ignorant  of  the  facts  at  the 
time  of  the  promise  }'^bnt  direct  proof  of  speeifie 
aets  of  nnehastit;  on  the  part  of  plaintiff  is  not 
neeessai;^'*  A  showing  that  plaintiff  gave  birth  to 
an  ill^timate  ebild  is  sufficient  to  watrant  a  find- 
ing that  she  was  oncbaste.** 

84J  g.  Afl  to  SedvctUm.  Where  sedaotion  is 
set  np  it  would  seem  that  the  evidence  thereof  dumld 
be  of  the  same  degree  of  conelasiTOiess  as  wonld 
be  necessary  to  support  a  recovery  if  the  action 
were  for  the  sednetion  itself." 

86]  h.  Necessity  for  Corroboration  of  Plaintiff. 
While  it  has  been  asserted  that  plaintiff 's  testimony 
as  to  the  existence  of  the  promise  most  be  eorrobo- 
nted,  in  order  to  sustain  a  finding  that  there  was  a 
promise,"'  there  are  also  decisions  in  which  this  has 
been  held  not  esscntiaL'^  It  has  been  held  not  nec- 


essary that  there  ahonld  be  corroboration  6f  pUuMi 
tiff's  testimony  as  to  acts  of  sexual  xnteroevM 
between  them."*  -  i 

[(  86]  M.  TrioL— 1.  Physical  Ezamiiutlon  v«f 
Plaintiff  or  Defendant.  Where  defendant  pleads 
the  phyoioal  condition  of  plaintiff  as  showing.tbilt 
no  oontraet  was  made,  and  not  as  involving  plain- 
tiff's fitness  to  marry,  plaintiff  should  not  be  re- 
quired to  submit  to  a  physical  examination  to  deter- 
mine whethOT  her  pbyueal  eondititm  is  sneh  as  to 
present  lan  obstacle  to  marriage."  Defendant's 
offer  to  submit  to  an  examination  by  physioiaiis 
prove  that  he  is  physically  incapable  of  rendering 
plaintiff  pregnant  is  properly  refused,  where  sntm 
offer  is  made  more  than  four  years  after  the  date 
of  the  alleged  seduction." 

87]  2.  Qnestions  of  Law  and  Fact.'  Where 
there  is  conflicting  evidence,  it  is  for  the  jury  to 
determine  whether  there  was  a  promise  to  marry,*" 


ttw  contract.  He -sent  Bpp«rson  to 
ner,  not  to  obtain  her  oonaent  to  his 
abandonment  of  his  contract,  but  to 
Inform  her  that  ha  had  determined 
not  to  marry  her,  and  to  tall  to  her 
why  he  could  not  carry  out  his  aorea- 
inent  with  har.  Whan  aha  received 
thla  Information  she  waa  not  re- 
qaired.  In  order  to  preserve  her 
nshta  under  the  eontroct.  to  Insist 
on  itfl  performance  by  the  defendant 
and  again  express  wlUlnKneBB  to 
perform  her  part  of  It.  Her  state- 
ment to  Shiperson  that  It  la  alt 
rlilit,'  and  Uiat  "aha  expected  It.*  not 
bavins  been  made  In  raeponae  to 
any  request  by  Uie  defendant  for 
a  cancellation  of  the  contract  can 
not  be  treated  as  an  acraement  on 
her  part  that  the  contract  should  be 
cancelled.  The  undiebuted  evidence 
ihows  that  defendant  had  determined 
to  abandon  his  contract  before  ho 
■ent  Epperson  to  the  plaintiff  and 
that  Epperson's  mission  was  to  an- 
aonnee  that  fact  to  plaintiff,  and  he 
was  not  authorized  by  defendant  to 
do  more  than  explain  to  plaintiff  the 
motive  which  impelled  defendant  to 
refuse  to  carry  out  bis  contract.  It 
can  not  ba  expected  that  a  woman, 
upon  the  receipt  of  a  measase  of 
this  hind,  would  not  attempt  to  hide 
tcom  the  messenger  her  feellnice  of 
resret  and  humiliation,  or  that  she 
would  Insist  upon  defendant's  carry- 
out  bis  contract  with  her;  and  plaln- 
tllTs  statement  to  Epperson  before 
set  out  can  only  be  resarded  as  ex< 

Ereaelons  made  for  the  purpose  of 
IdltiK  her  feelings  of  wounded  pride. 
Kraxber^er  v.  Rolter,  91  Mo.  404,  8 
8W  872,  $0  AmR  262;  Ortiz  v. 
Navarro,  10  Tex.  Civ.  A.  195,  SO  SW 
SSI.  There  Is  no  Intimation  In  any 
of  the  testimony  that  If  she  had 
pleaded  with  defendant  to  recon- 
■Ider  his  determination  to  abandon 
her  that  he  would  not  have  refused 
to  marry  her.  On  the  contrary, 
he  had  ample  opportunity  to  recon- 
sider and  to  offer  to  perform  his 
contract  after  he  knew  that  she  was 
not  willing:  to  release  him,  and  yet 
he  made  no  such  offer.  It  is  also 
clear  that  nothing  said  by  plaintiff 
to  Epperson  or  to  the  defendant 
could  t>e  given  the  effect  of  a  release 
by  her  of  the  damages  caused  her 
b7  defendant's  breach  of  his  con- 
tract. If  the  statements  made  by 
ber,  or  her  conduct  on  the  occasions 
mentioned,  could  be  construed  as 
erldenclng  an  intention  on  her  part 
to  release  her  claim  for  damages, 
such  release  could  not  be  held  bind- 
ing because  It  was  wholly  without 
consideration."  Fisher  v.  Barber,  62 
Tex.  Civ.  A.  34,  39,  130  SW  871. 

81.  Kelley  v.  Highfleld,  15  Or.  277, 
M  P  744;  Otpehart  v.  Carradlne,  3S 
S.  C.  L.  42. 

[a]  Uvlar  wtth  keeper  of  bawOy- 
boue. — ^The  alleged  unchastlty  of 
plaintiff  is  supported  by  proof  that 
plaintiff  lived  with  a  woman  keeping 
a  bad  bonsa.  Hunter  Hatfield,  fla 
Ind.  nt.  '  . 


[fo]  Vaats  Aowlnf  mora  tmpm^ 
danosn— Whlla  the  fact  that  a  woman, 
accompanied  by  no  one,  visited  a 
man  who  had  made  har  a  proposi- 
tion of  marriafa.  and  remained  sev- 
eral weeks  In  a  house  maintained  by 
himself  alon^  Indicates  great  Im- 
prudence on  her  part.  It  does  not 
ahow  her  to  be  of^  quastlonabia  vir- 
tue, In  view  of  the  fiuit  that  im- 
proper proposals  made  by  him  to  her 
during  the  visit  were  always  Indig- 
nantly rejected.  Kaufman  V.  Fye, 
99  Tenn.  145,  42  SW  26. 

sa.  Williams  V.  Fahn.  119  Iowa 
74«,  94  NW  262.  „ 

53.  Clark  v.  PhllUpa,  12  Ky.  Op. 
20. 

54.  Colo. — Fleeford  V.  Bamett,  11 
Colo.  A.  77,  62  P  293. 

Iowa. — Morgan  v.  Muench,  156  NW 
819  (evidence  held  Bufflcient). 

Mich. — Duff  V.  Judson,  160  Mich. 
386,  126  NW  271. 

Mo. — Llese  v.  Mayer,  142-  Mo.  647, 
46  SW  282.  ^„         -  * 

Tenn. — Conn  v.  Wilson,  S  Overt. 
228.  6  AmD  662. 

Wis.— Balohert  v.  Reiuberg,  136 
Wis.  194.  116  NW  132.  ^ 

See  generally  Seduction  [86  Cyc 
18191 

8S."  Nearing  V.  Van  Fleet,  71  Hun 
137,  24  NYS  631  [aff  161  N.  Y.  343 
mem,  45  NH  1133  mem];  Kelley  y. 
Br«nnan,  18  R.  I.  41.  26  A  346; 
Wiedemann  v.  Walpola,  [1891]  2  Q. 

B.  634:  Bcssela  v.  Stern,  2  a  P.  r>. 
266;   Hlekey  v.   Campion,   Ir.   R  « 

C.  i,.  667;  Wilcox  V.  GoUrey,  2«  U  T. 
Rep.  N.  S.  481:  CoclMrlU  Harri- 
son, 14  Man.  314;  Waters  V.  Ballamy. 
6  Man.  246. 

fa]  SaSaadant's  laUiura  to  answar 
plalmtUTs  lattani  to  him.  In  which 
rettera  she  stated  that  he  had  prom- 
ised to  marry  her,  doeq  not  corrobo- 
rate plaintiff's  testimony  In  euppprt 
of  such  prvmiaa.  Wledeman  v.  Wal- 
pole.  24  Q.  B.  D.  187. 

[b]  VlalntlSHi  mara  possasslos  of 
a  wadOlnff  ttng  la  not  of  Itself  cor- 
roboration of  a  promise  of  marriage. 
Com.  V.  Walton.  2  BrawsL  (Pa.>  487, 
489  (where  the  court  said:  "Aa  a 
plain  gold  ring.  Ufca  that  exhibited 
here,  is  almost  universally  used  in 
the  marriage  ceremony,  the  presen- 
tation of  it  by  a  man  to  a  woman 
might  Justly  be  regarded  as  strong 
evidence  of  a  contract  of  marriage. 
But  the  difficulty  In  the  way  of  such 
a  conclusion  here,  is  that  no  one 
save  the  prosecutrix  swears  that  the 
defendant  presented  to  her  this  ring, 
if  she  had  produced  a  witness  who 
had  been  able  to  say  he  saw  the  ring 
given,  or  who  had  been  able  to  Iden- 
tify the  ring  by  any  store-marli  as 
having  been  sold  to  the  defendant, 
this  would  be  confirmation  of  har 
statement.  But  there  being  nothing 
here  but  the  ring,  which  cannot 
speak.  It  is  clear  that  the  prosecutrix 
cannot  thus  corroborate  herself"). 

S6.  '-I<owden  v.  Morrison.  36  111.  A. 
496;  B&lchen  v.  Kanlf,  lt6  Wis,  194, 


116  NW  182:  Glese  v.  Sohnlts,  «i 
Wis.  487,  27  NW  362. 

ST.  Beans  v.  Denny,  141  Iowa 
62,  117  NW  1091. 

68.  VIerlIng  v.  Binder,  IIS  Iowa 
337,  85  NW  621. 

58.  Falk  V.  Burke,  98  Kan.  92,  141 
P  498,  LRA191BB  279.  _ 

eo.  111. — Berenswaig  v.  Kreonn, 
188  III.  A.  686;  Townslay  v.  Qufnlatt, 
17  111.  A.  610. 

Iowa.>-Olm8tead  v.  Hoy,  112  Iowa 
849,  88  NW  1066. 

Minn. — Cox  v.  Sdwarda,  120  Minn. 
512.  139  NW  1070.  _ 

N.  T.— Tale  v.  Curtiss,  151  N.  Y. 
598,  45  NB  1126;  Klnsella  v.  Oallaher. 
Ill  NTS  782:  Southard  V.  Rexford.  6 
Cow.  264. 

R  I.— St.  Pierre  v.  McMaugh,  88  A 
896,  1065. 

Wash. — Ptaher  v.  Kenyon.  66  Wash. 
8,  104  P  1127.  20  Anndaa  1264. 

W.  Va.— Connolly  v.  Bollinger,  67 
W.  Va.  20.  67  8E  71,  20  AnnCas  1850. 

Ont. — Costello  v.  Hunter,  12  Ont. 
823. 

"If  the  conduct  and  declarations  of 
the  parties  clearly  Indloata  that  thvy 
regard  themselves  as  engaged,  It  is 
not  material  by  what  means  thay 
have  arrived  at  that  atata.  .  .  .  What 
the  parties  Intended  by  these  acts 
and  declarations,  what  is  the  oorrabt 
translation  of  them.  Is  for  a  Jury  and 
not  a  court;  It  Is  a  question  of  fSot 
and  not  of  law,"  Homan  v.  Btarlei  62 
N.  T.  267,  277  fquot  Button  v.  HIb- 
bard.  82  Hun  289,  291,  81  NTS  488]. 

(a]  Whathar  ttaasa  «aa  aa  a» 
nass  wcnalsa  la  a  question  for  tba 
Jury,  olmstead  v.  Hoy,  III  Iowa  84V, 
88  NW  1056. 

[b]  Tha  owMtraatlMk  oC  aom- 
q  wadanea  claimed  to  contain  a  proM- 
ise  of  manitva  Is  for  the  Jury  and 
not  for  the  court,  some  of  the  letters 
having  been  lost,  and  oral  testimony 
thereof  having  been  given.  Barbftr  v. 
Oaer.  81  Tex.  Civ.  A.  176,  71  SW  792. 

(cj  Haw  Talld  promlsa  whaM  SlM 
promlsa  void. — Where  defendant 
promised  to  marry  plaintiff  wtillS 
she  was  still  the  wife  of  anothei^,'ln 
1898,  after  which  she  obtained  a  df^ 
vorce  from  her  husband,  and  from 
that  time  for  a  period  of  five  yeara 
plaintiff  and  defendant  maintained 
toward  each  other  an  attitude  Of 
cordiality  and  affection,  she  teatl> 
fylng  that  after  the  divorce  defend- 
ant agreed  to  marry  her  and  talked 
with  her  frequently  on  such  subjeot. 
whether  there  was  a  mutual  promise 
of  marriage  after  the  divorce,  "  or 
whether  tnelr  subsequent  relatlona 
were  merely  based  on  the  fdrmar 
void  promise,  waa  for  the  Jury,  L>aa- 
man  v.  Thompson,  41  Wash.  ST9,"M 
P  926.  •  ' 

[d]  Where  parties  hara  indnlffad 
in  UUdt  Interoonrse. — Although  a 
promise  of  marriage  made  in  con- 
sideration of  the  allowance  of  llLlf^t 
sexual  intercourse  Is  void  for  -Hle- 
gallty  and  immorality,  of  the  con; 
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and  ■  if  there  was  a  proniise,  whether  it  was  con- 
ditional or  uneonditional "  and  whether  any  time 
for  performance  was  fixed;"*  whether  the  engage- 
ment was  bona  fide  or  for  immoral  purposes;'' 
iriiether  plaintiff  was  ready  and  willing  to  perform 
the  contract  on  her  part;"*  whether  defendant  was 
gnilty  of  a  breach  of  a  promise  shown  to  have  ex- 
isted^"' or  whether  such  promise  was  annulled  by 
the  parties whether  a  tender  of  performance  by 
defendant  was  made  in  good  faith  ;'^  whether  a  re- 
lease pleaded  as  a  defuse  was  obtained  by  fraud 
pr  duiBSs;*''  and  other  questions  of  fact."*  What 
constitates  a  sufiBeient  reason  for  a  refusal  to  per- 
form a  contract  to  marry  is  a  question  of  law;'^ 
but  it  is  for  the  jury  to  decide  whether,  in  the 
particular  case,  circumstances  existed  which  justi- 


fied defendant  in  refusing  to  perfonn  his  inomise." 
Hatters  as  to  which  there  is  no  evidence,  or  as  to 
which  all  the  evidence  points  to  one  conclusion,  are 
for  the  court  and  should  not  be  submitted  to  the 
jury;^'  and  so  only  questions  of  law  for  the  court  are 
presented  where  a  contract  to  marry  is  conclusively 
shown  and  defendant  shows  no  justification  for  a 
breach,^'  or  where  there  is  no  evidence  snstaining 
the  allied  contract.^*  The  admismbility  of  evi- 
dence is  of  course  a  question  of  law."  It  is  for 
the  jury  to  assess  the  amoout  of  damages  to  be 
awarded  to  plaintiff.^" 

38}  3.  Instructions."  The  court  should  instruct 
the  jary  as  to  what  issues  are  presented  for  their 
determination;^  what  is  neeessary  to  constitute  a 


time  and  place  of  the  making  of  the 
jiromlae  does  not,  as  a  matter  of  law, 
vitiate  the  contract,  the  conaf der- 
ation being  a  question  for  the  Jury, 
when  the  evidence  concerning  it  Is 
Inconclusive,  but  tends  to  prove  mu- 
tual promises  to  marry,  aa  wall  as 
Immoral  conduct  at  and  about  the 
same  time.  Connolly  v.  Bollinger,  67 
W.  Va.  30,  67  SS  71,  20  AnnCas  1360. 

[e3  The  oonstrnotlon  of  a  oon- 
traob  evidenced  in  part  by  letters 
and  in  part  by  parol.  Is  for  the  Jury. 
But  no  injury  is  done  by  permitting 
plaintiff  to  place  a  construction  on  It 
where  her  answer  is  inconclusive  and 
Is  given  merely  as  her  suppoaltion. 
Lewis  v.  Tapman.  90  Md.  46  A 

4G8,  47  LRA  386. 

ei.  Olmstead  v.  Hoy,  112  Iowa 
349,  83  NW  1066. 

SQ.    Hesse  v.  Seyp,  88  Mo.  A.  66. 

63.  HugginB  v.  Carey,  (Tex.  Civ. 
A.)  149  SW  390. 

H,    McCormick  v.  Robb,  24  Pa.  44. 

[a]  niostratlon^In  a  breach  of 
marriage  promise  case,  the  court  was 
not  warranted  In  taking  the  case 
from  the  Jury  because  of  a  letter 
written  by  plaintlfF  to  defendant 
after  the  date  of  the  alleged  promise, 
and  stating  in  effect  that  defendant 
was  perfectly  safe  from  matrimony, 
that  when  plaintiff  married  she 
-would  not  thrust  herself  on  the  man, 
and  that  she  would  like  defendant 
to  feel  safe  to  call  without  any 
matrimonial  traps  being  set  for  him, 
etc.,  such  letter  being  evidence  that 
-should  have  been  submitted  with  the 
other,  testimony  as  bearing  on  the 
credibility  of  plaintiff's  testimony  as 
to  the  promise  of  marriage,  or  as  to 
her  claim  that  she  was  always  ready 
and  willing  to  marry  defendant,  and 
had  not  released  him  from  bis  prom- 
ise. Klnaella  v.  Gallaher,  111  NTS 
732. 

-  -  68.  lowa,^ — Ijemktt  v.  Pranienburg, 

169  Iowa  iTe,  141  NW  332. 

■  Mass. — arant  v.  Willey,  101  Mass. 

■366. 

.  N.  T.-— Wlllard  v.  Stone,  7  Cow.  22, 
17  AmD  496. 

Tex. — Huggins  v.  Carey,  (Civ.  A.) 
149  SW  390. 

Ont. — Morriaon  v.  Shaw,  40  U.  C. 
Q.  B.  403. 

6«.  Dean  v.  Skiff,  128  Mass.  1-74 
(where  a  man  signed  and  delivered 
a  promissory  note  by  which  he 
agreed  to  pay  a  woman  a  certain  sum 
on  the  day  he  was  married,  and  on 
the  same  day  both  signed  an  agree- 
ment by  which  they  agreed  to  live 
together  and  to  take  care,  of  each 
outer  as  long  as  they  should  live, 
and  to  marry  as  soon  aa  they  should 
think  it  safe  on  account  of  an  old 
engagement  of  the  man ;  and  sub- 
sequently, after  a  full  conference, 
the  following  papers,  written  by  a 
magistrate  at  the  dictation  of  the 
WOQiao,  were  signed:  First,  a  re- 
ceipt by  the  man  in  full  of  all  serv- 
ices rendered  by  him  to  the  woman; 
aecond,  a  release  of  the  man  by  the 
woman  from  the  promise  of  mar- 
riage and  an  agreement  not  to  inter- 
fere with  his  marrying  anyone  else 
by  bringing  suit  against  him;  and 


third,  a  receipt  by  the  woman  of 
the  man,  in  full  to  date,  for  her 
services  as  housekeeper;  and  it  was 
held,  in  an  action  by  the  woman 
against  the  man  for  hreach  of  the 
two  agreements  first  made,  that  she 
had  no  ground  of  exception  to  the 
submission  of  the  question  to  the 
Jury  whether  these  agreements  were 
not  intended  by  the  parties  to  be 
annulled  by  those  subsequently 
made). 

67.  Corduan  v.  McCloud,  87  N.  J. 
L.  143,  147,  93  A  724,  726,  LRA1916D 
1190  (where  the  court  said:  "We 
hold  that  an  offer  on  the  part  of  i. 
defendant  to  fulfill  the  promise  of 
marriage  after  his  refusal  to  do  so, 
or  a  renewed  offer  in  his  answer  or 
in  open  court.  Is  not  a  defense  unless 
It  Is  made  bona  ilde,  and  unless,  also, 
the  plaintiff  has  not  signified  an  In- 
tention to  regard  the  contract  aa  at 
an  end.  These  are  questions  of  fact 
and  are  for  the  Jury^'). 

68.  Cox  v.  Kdwards,  120  Minn, 
512,  189  NW  1070. 

69.  Corduan  v.  McCloud,  87  N.  J. 
L.  143,  147,  93  A  724,  L.ItA.101BD 
1190  (Where  the  court  said:  "This 
case  should  have  been  submitted  to 
the  Jury;  and  that,  not  only  upon  the 
question  as  to  whether  the  defendant 
had  broken  his  contract  and  had 
made  a  belated  and  feigned  offer  of 
performance,  but  also  whether  the 
plaintiff  had  not  herself  broken  the 
contract,  and  whether  her  rejection 
of  the  defendant's  offer  or  otters  was 
made  In  good  faith.  For  it  may  be 
that  tbls  long  courtship  was  con- 
tinued by  and  with  the  mutual  un- 
derstanding and  consent,  implied  If 
not  expressed,  of  both  of  these  part- 
ies, and  that  what  occurred  on  Janu- 
ary IStb,  1913,  did  not  operate  to  put 
an  end  to  the  contract.  The  facts  of 
the-  whole  matter  raised  essential 
jury  questions,  and  they  should  have 
been  submitted"). 

TO.  La  Porte  v.  Wallace,  89  111.  A. 
617;  Grlng  v.  Perch,  112  Pa.  246,  8  A 
841,  66  AmR  314. 

71.  Sheahan  v.  Barry.  27  Mich.  217 
(holding  that  the  court  properly  re- 
fused to  charge  that  certain  clrcum- 
Bts.hces  tended  to  show  that  plaintiff 
had  had  connection  with  some  one 
other  than  defendant,  as,  in  the  ab- 
sence of  medical  testimony,  such 
circumstances  were  for  the  Jury,  and 
not  for  the  court,  to  interpret); 
Oring  v.  Perch.  112  Pa.  246,  8  A  841. 
66  AmR  314. 

[a]  Where  then  Is  no  evidenoe 
that  defendant  knew  of  plalntllfa 
had  oharaoteT  at  the  time  of  the 
promise.  It  Is  error  to  submit  the 
question  of  such  knowledge  to  the 
Jury.  Welker  v.  Metealf,  209  Pa. 
373.  68  A  687. 

[b]  HealOi  of  plalnttlT  f— Where 
the  evidence  was  conflicting  on  the 

auestions  whether,  prior  to  the  time 
xed  for  the  marriage,  plaintiff  had 
suffered  from  a  disease  and  whether 
such  disease  was  curable,  a  question 
as  to  whether  plaintiff  was  in  goqd 
health  at  the  time  of  the  alleged 
breach  waa  raised.  Beans  v.  Denny, 
141  Iowa  62.  117  NW  1091. 


T8.  Hanson  Johnson,  141  Wis. 
660.  124  NW  506  (holding  that  the 
evidence  was  tnsufUclent  to  warrant 
aubmlsslon  to  the  Jury  of  the  quea- 
tlon  whether  or  not  the  parties  bad 
had  sexual  Intercourse  prior  to  any 
promise  of  marriage  between  them, 
seduction  being  pleaded  in  aggrava- 
tion of  damages), 

[a]  Marriage  of  defendant  at  the 
tlBM  of  promise, — If  the  uncontra- 
dicted evidence  shows  that  defendant 
was,  as  a  matter  of  fact,  a  married 
man  when  the  alleged  promise  waa 
made,  the  court  should  take  the  re- 
sponsibility of  declaring  such  con- 
clusion, and  should  not  submit  the 
question  to  the  Jury.  Davis  v.  Pryor. 
112  Fed.  274,  60  CCA  679  [rev  3  Ind. 
T.  896.  68  SW  660]. 

{bl  Olromustaaoea  nnder  which 
aneation  of  damages  for  ssdootioB 
prosuto'  withheld  trvm  Jory^Where 

Siaintiff  was  a  woman  about  tblrty- 
ve  years  of  age  and  had  sustained 
Improper  relations  with  defendant 
who  was  about  thirty  years  old.  for 
about  five  years  prior  to  his  promise 
of  marriage,  and  plaintiff  had  pre- 
viously sued  for  breach  of  a  similar 
promise  and  seduction,  which  suit 
was  settled  on  payment  of  three 
thousand  dollars  to  plaintiff,  on  the 
day  when  the  promise  for  the  breach 
of  which  this  action  is  brought  was 
made,  at  which  time  they  resumed 
their  Improper  relations,  the  evidence 
did  not  Justify  the  submisaion  of  the 
question  of  damages  sustained  by 
plaintlfTs  seduction  by  defendant 
Harrison  v.  Carlson,  46  Colo.  E6,  101 
P  76. 

73.  Rivera  v.  Cadlerno,  4  Porto 
Rico  Fed.  39. 

[a]  Where  the  eeatraot  Is  la 
effect  eonoeded,  the  quesUon  of  its 
mutuality  need  not  be  submitted  to 
the  Jury.  Olson  v.  Solveraon,  71 
Wis.  663,  38  NW  829. 

74.  Tale  v.  Curtiss,  161  N.  T.  6*8, 
46  1136  [rev  71  Bun  416.  14  NTS 
981]. 

76.  Tobin  V.  Shaw,  4S  Me.  331,  71 
AmD  647  (holding  that,  where  plain- 
tiff had  destroyed  defendant's  letters 
previous  to  the  trial  and  had  offered 
secondary  evidence  of  their  contents, 
it  was  a  question  for  the  court 
whether  the  letters  had  been  de- 
stroyed, and  whether  their  destruc- 
tion was  for  a  fraudulent  purpose). 

76.  See  Infra  9  102. 

[a]  Whether  aednotion  Is  to  be 
eonsldared  in  estimating  plaintltrs 
damages  la  for  the  Jury.  Harrison 
V.  Carlson,  46  Colo.  66.  101  P  76. 

[b]  Where  defeadaat  had  Jnat 
canae  to  refuse  to  many  plaintiff, 
the  Jury  has  nothing  to  nnd  on  the 
subject  of  damages.  Guptlll  v.  Ver- 
back.  68  Iowa  98,  12  NW  126. 

77.  Xastraottons  ffeBsfallar  see 
Trial  [38  Cyc  1694]. 

78.  %ill  V.  Houser.  61  Tex.  Civ.  A 
36»,  116  SW  112  (holding  that,  where 
the  petition  alleged  that  plaintiff 
accepted  defendant's  proposal  of 
marriage,  and  that  they  then  and 
there  agreed  and  promised  to  manr 
each  other,  but  did  not  allege  that 
the  contract  vas_in  writing  or  was 


wMjn  wrltinE 


FOr  lata  easea*  dsvelopmants  and  ohaafss  ta  the  law  see  cumulative  Annotations,  ^fgi^;^^^ 
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BREACH  OF  MABBIA^S  PROMISE 


[9C.J.]  365; 


valid  eontraet  to  marry/'  and  the  evidenee  neces- 
sary to  establish  sueli  a  contract;"  the  inferences 


to  be  drawn  from  the  failure  to  call  witnesses;'* 
what    constitutes    a    breach    of    a    promise  to 


u  axpress  contract,  the  Bubmlsston 
of  ui  isBu«  aa  to  an  implied  contract 
was  proper;  and  also  that  a  petition 
allegtOK  that,  when  the  contract  was 
first  made,  no  time  waa  deaiffnated 
for  the  marrlace,  but  that  It  was  to 
be  within  a  reasonable  time,  and 
that  subsequently  successive  dates 
were  set  by  defendant,  and  that  he 
failed  to  marry  plaintiff  on  any  of 
tbe  dstes.  In  effect,  allesed  three  con- 
tracts, and  defendant's  breach  of  all 
of  them;  and  the  question  of  his 
failure  to  perform  within  a  reason- 
able time  was  properly  submitted  to 
the  jury). 

[al  Vzopsr  lastmotlOAr— "Instruc- 
tion No.  ?  Eiven  for  plaintiff,  and 
wlilch  the  tnal  court  adjudged  erro- 
neous, directed  the  Jury,  'that  If  they 
■bonld  believe  from  the  evidence 
that  the  contract  of  marriage  was  to 
be  consummated  durinc  the  month  of 
December,  189»,  and  that  defendant, 
before  that  date,  failed  and  refused  to 
marry  the  plaintiff,  they  should  find 
for  the  plaintiff.'  The  suit  was  for  a 
brcsch  of  a  contract  to  marry.  The 
Drat  count  in  the  petition  alleged 
that  defendant  agreed  to  marry 
plaintiff  on  the  twenty-flfth  day  of 
December.  1899.  Tbe  answer  admit- 
ted that  the  defendant  agreed  to 
marry  plaintiff,  but  denied  that  any 
time  was  ever  fixed  for  said  mar- 
riasc.  Admitted  that  he  (at  the  time 
of  IlllnB  hie  answer)  declined  to 
marry  plaintiff,  and  pleaded  several 
matters  In  mitigation  of  damages. 
Tbe  plaintiff  s^ore  that  defendant 
ajp^ed  to  marry  her  on  December  25, 
Defendant  swore  that  no  time 
was  ever  flsed  for  the  consummation 
of  the  marriage  contract.  The  plead- 
Ints  raised  a  square  Issue  of  fact  as 
to  tlM  time  agreed  upon  for  the  mar- 
rla^  and  there  was  a  sharp  conflict 
In  the  evidence  of  plaintlfc  and  de- 
fendant on  this  Issue,  which  the  In- 
struction (No.  T)  squarely  and  cor- 
rectly submitted  to  the  Jury.  The 
contention  that  the  Instruction  Is- 
nored  the  dofSuse  is  not  borne  out  by 
the  pleadings.  The  defense  was  that 
no  time' for  the  marriage  was  ever 
fixed  by  tho  parties  to  the  contract. 
All  other  allegations  of  the  answer 
are  In  mitigation  of  damages,  and 
there  was  nothing  In  the  defense 
from  which  to  duallfr  or  modify  the 
Instruction."  Hesse  Seyp,  8S  Mo. 
A.  66,  71. 

[b]  nwwdMi  of  betb  parttss 
propwte  sahnmoOr— Where  plaintiff 
pleaded  an  absolute  agreement  to 
marry  and  defendant's  breach  thereof, 
while  he  pleaded  a  conditional  agree- 
ment and  plaintllTs  failure  to  per- 
form the  fHindltlon,  which  she  de- 
nied, the  court  properly  submitted 
the  case  on  both  issues.  Lemke  v. 
Pranaenburg,  169  Iowa  466,  141  NW 
332. 

n.  Arlc^Davle  v.  Padgett,  117 
Ark.  544,  178  SW  833. 

lll^-Smith  v.  Henry,  46  IlL  A.  42: 
Lowden  v.  Morrison,  SS  111.  A.  498. 

Ind. — Chamness  v.  Cox,  181  Ind.  118, 
JO  NE  901. 

Iowa. — Thurston  v,  Cavenar,  8 
Iowa  156. 

Mich. — Jaskolskl  v.  Morawskl,  178 
HIch.  325.  144  NW  866. 

N.  Y. — Horner  v.  Webendorfer,  141 
App.  DIv.  759.  126  NTS  476. 

Ont. — Smith  v.  Jamioson,  17  Ont. 
636. 

__Ia]  Chutfe  not  requiring  written 
promise. — where  plaintiff's  evidence 
tended  to  show  a  written  contract,  a 
subsequent  rescission  of  It  by  mutual 
consent,  and  an  oral  renewal  of  It, 
an  Instruction  that  evidence  of  an 
express  promise  of  marriage  was  not 
necessary  to  prove  a  contract  to 
marry,  and  that  the  renewing  of  a 
contract  to  marry,  which  has  been 
once  released,  must  be  proved  by  the 
same  evidence,  in  kind  and  amount, 
required  to  prove  an  original  and  the 
■ame  promise  to  marry  by  and  be- 
tween the  same  parties,  was  not  open 
to  the  criticism  that  It  required  tho 


new  promise  to  be  In  writing.  Dean 
V.  SklfC,  138  Mass.  174. 

[b]  lloetlng  of  mlnds^Where 

fendant  had  made  a  proposal.  Includ- 
ing an  agreement  for  separation 
under  certain  conditions,  suoh  pro- 
posal to  be  accepted  before  a  certain 
date,  and  after  such  date  defendant 
made  another  proposal,  but  con- 
tended that.  If  there  was  any  agree- 
ment under  the  latter,  it  must  be 
construed  In  the  light  of  his  former 
proposal,  an  Instruction  that,  In  order 
that  there  should  have  been  a  con- 
tract on  the  date  of  tbe  later  proposal, 
the  minds  of  tbe  parties  must  have 
met  and  agreed  on  the  same  thing, 
that  is  to  say,  that  If  one  understood 
the  proposition  In  one  way  and  the 
other  In  another  then  there'  was '  no 
contract  sufficiently  favorable  to  de- 
fendant. Horner  v.  Webendorfer,  141 
App.  Dlv.  769,  126  NYS  475. 

[c]  Here  iateatlon^A  charge 
which  substantially  stated  that.  If 
defendant  told  or  held  out  to  other 
persons  that  he  was  to  marry  plain- 
tiff, his  promise  was  established,  etc., 
was  held  to  be  erroneous.  Tamke  t. 
Vangsnes,  72  Minn.  236,  76  NW  217. 

[dl  As  to  BtatKte  of  fratias.^It  Is 
Bumclent  to  Instruct  that  there 
should  be  a  finding  for  defendant, 
unless  there  was  a  mutual  agree- 
ment existing  within  a  year  of  the 
commencement  of  the  action.  If  de- 
fendant does  not  request  an  Instruc- 
tion that  the  promise  must  have 
been  made  to  be  performed  within  a 

Jear.  Daggett  v.  Wallace,  75  Tex. 
62,  18  SW  49,  16  AmSR  908. 

[e]  As  to  ttine  of  pexfonaaaM^ 
Under  an  allegation  of  a  marriage 
promise,  without  an  allegation  that 
the  promise  was  to  marry  within  a 
reasonable  time,  or  to  marry  gener- 
ally, where  defendant  denies  any 
promise  whatever,  the  court  need  not, 
when  instructing  as  to  the  running 
of  a  statute  of  limitations,  define  a 
reasonable  time.  Schroeder  v.  Michel, 
98  Mo.  48,  11  8W  314. 

[f]  j^if— lytion  of  ft  oontiaot- 
An  instruction  predicated  on  the  jury 
finding  that  "there  was  a  valid,  sub- 
sisting contract  of  marriage"  be- 
tween the  parties,  without  inionnlns- 
the  Jury  what  Is  required  to  const!' 
tute  such  a  contract.  Is  not  erroneous 
whers  the  Jury  have  been  properly 
Instructed  on  that  point  tn  another 
part  of  the  charge.  Judy  v.  Sterrett, 
IBI  ni.  94,  100,  88  Hm  688. 

80.  Giese  v.  Schults,  69  Wis.  621. 
84  NW  918. 

 [a]   iBstnotloas  ksld  wop«*^<l) 

Where,  In  an  action  for  preach  of  a 
marriage  promise,  the  Jury  were 
plainly  instructed  that  a  mutual  en- 

f agement  must  be  shown,  an  Instruc- 
lon  that,  in  determining  whether  or 
hot,  about  the  date  when  plaintiff 
claimed  that  defendant's  promise  was 
renewed,  defendant  promised  to 
marry  plaintiff,  the  Jury  should  con- 
sider all  the  facts  and  circumstances 
proved  on  the  trial,  was  not  objec- 
tionable as  intimating  that  proof  of 
a  promise  without  an  acceptance 
would  be  sufficient  to  entitle  plaintiff 
to  recover.  McKee  v.  Mouser,  131 
Iowa  203,  108  NW  228.  (2)  It  is  a 
sufficient  statement  of  the  law  to 
Instruct  that  plaintiff  must  prove 
the  contract  as  alleged  by  a  pre- 
ponderance of  testimony,  that  If  the 
evidence  on  this  point  Is  found  by 
the  Jury  to  be  evenly  balanced  there 
can  be  no  recovery,  and  that  plain- 
tiff's case  Is  entirely  uncorroborated, 
but  that  the  Jury  may.  If  convinced 
of  the  truth  of  pialntifre  statements, 
base  their  verdict  on  such  evidence. 
Giese  v.  Schultx.  69  Wis.  521,  34  NW 
918. 

[bl  Beqntrlng  oonfomlty  to 
pleadlags.~-Where  the  petition 
averred  an  engagement  by  corre- 
spondence that  plaintiff  came  to  de- 
fendant's home  from  another  state, 
and  that  on  her  arrival  their  engage- 
ment was  discussed,  and  defendant 
expressed  himself  ready  to  perform 


his  agreement,  but  from  time  to  tima 
postponed  the  marriage,  although  at 
all  times  assuring  her  tbat'he  would 
soon  marry  her.  It  alleged  an  agree- 
ment made  solely  by  correspondence, 
and  hence  It  was  error  to  refuse  an 
Instruction  against  plaintiff's  recov- 
ery, if  no  contract  by  corresiwndence 
was  shown.  Barber  v.  Oser,  94  Tex. 
581,  63  SW  1007  [rev  26  Tex,  Civ.  A. 
89,  63  SW  934]. 

[cj  Ptoparatton  for  marriage.^ — 
In  deciding  whether  a  contract  of 
marriage  existed,  the  Jury  should 
not  be  instructed  to  consider  any 
preparation  that  plaintiff  might  have 
made  for  the  marriage.  Graham  v. 
Martin,  64  Ind.  667.  See  also  supra 
t  77. 

td]  Implied  promise. — Where  plain- 
tiff alleged  an  express  agreement. 
It  was  not  error  to  instruct  thai 
a  contract  to  marry  might  be  es- 
tablished   by    Implication,    on  the 

f round   that   the   Jury  might  have 
ound  an  Implied  agreement,  where 
the  Jury  were  also  Instructed  that 

f lalntlfr  could  recover  only  on  prov- 
ng  an  offer  and  acceptance.  Olm- 
stead  V.  Hoy.  112  Iowa  349,  .88  NW 
1066. 

[e]  The  sentiments  of  Oefeadaat 
toward  plaintiff  being  Immaterial,  It 
Is  proper  to  refuse  to  draw  the  at- 
tention of  the  Jury  to  the  facts  that 
there  Is  no  evidence  that  tbe  ac-> 
qualntance  of  the  parties  had  "rip- 
ened Into  mutual  love  and  affection," 
and  that  plaintiff  had  failed  to  tes- 
tify that  there  was  any  love  between 
her  and  defendant  Flnkelsteln  v. 
Barnett.  17  Misc.  664,  40  NTS  694. 

 [f]    As   to   tlms   of  ooatract. — 

Where  the  promise  was  alleged  to 
have  been  made  at  a  speclfled  time 
and  there  Is  proof  of  several  promises, 
an  instruction  that  the  verdict  must 
be   for   defendant,    if   the  contract 


wag  not  made  at  such  time,  is  prop- 
erlyrefused.  Nearlng  v.  Van  Fleet, 
71  ^n  187,  14  NTS  J81  taff  151  N. 


T.  648  mem,  46  NB  1188  mem]. 

 Tg}   sbtts     tot  pwcforauuws^-* 

Where  plaintiff  allegaa  mutual  prom- 
ises, on  a  designated  'data,  to 
marry  within  a  reasonable  time 
and  offered  evidence  of  such  prom- 
ise made  shortly  prior  to  that 
date,  and  defendant  proved  that  be- 
fors  that  date  he  had  asked  plaintiff 
to  marry  him:  that  she  declined  un- 
less he  would  make  a  contract  that 
she  should  have  a  speclfled  sum  out 
of  his  estate.  If  she  survived  him; 
that  a  contract  embodying  such  a 
provision  was  made  on  tne  desig- 
nated date,  and  that  later  on  that 
date  they  agreed  to  marry  on  a  cer- 
tain day,  a  charge  that,  if  the  con- 
tract made  on  the  designated  date 
was  that  the  parties  should  marry 
on  the  certain  day,  plaintiff  could 
not  recover  because  her  averments 
were  of  a  contract  to  marry  wjthin 
a  reasonable  time,  was  properly  re- 
fused, since  the  later  agreement  to 
marry  on  the  certain  day  might  be 
consistent  with  a  former  agreement 
to  marry  within  a  reasonable  time. 
Reed  v.  Heyman,  80  Conn.  811,  68  A 
322.  V  , 

th]  fftatements  .of  aefsnaaa.t.. — A 
charge  not  to  consider,  the  testimony 
of  certain  witnesses  as  to  statements 
by  defendant,  made  subsequently  to 
the  flllng  of  the  suit,  except  to  de- 
termine nls  motive  In  breaching  the 
marriage  contract,  was  properly  re- 
fused, where  some  of  the  testimony 
referred  to  tended  to  prove  the  exist- 
ence of  the  contract  as  alleged  by 
plaintiff.  Hill  v.  Houser,  SI  Tex.  Civ. 
A.  369,  115  SW  na. 

81.  Young  V.  Corrlgan,  208  Fed. 
431,  435  (where  the  court  said:  "The 
mother,  who  had  been  active  In  and 
about  the  precincts  of  the  court  dur- 
ing the  trial,  and  who  acted  within 
our  observation  as  mistress  of  cere- 
monies for  her  daughter  In  receiving 
reporters  and  newspaper  artists,  and 
whose  name  had  been  used  as  the 
associate  of  plalntlfC 
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many;"  wlutt  mattert  will  justify  a  refasal  to  peis- 
foxm  such  a  promise;"'  the  proper  measure  and  ele- 


mentB  of  damaged  in  oMe  the  jury  find  that  {daintiff 
is  entitled  to  recoT»;  and  vhat  matters  they  may 


plptqisitiB  sltu&tlonff,  and  who  was 
^lown  not  ' only  to  be  h«r  most  Im- 
portant witness  but  one  whose  testl- 
lAony  was- called  for  by  every  consid- 
eration 01  affection  and  Interest,  was 
not  'placed  upon  the  stand.  The 
omission  gave  rise  to  a  -  suirrestlon 
In  the  charge  which  Is  urged  aa  error 
and  which  appears  In  the  transcript 
as  follows:  'Now,'  gentlemen  of  the 
Jury,  I  have  this  notion  about  a 
lawsuit,  thai  It  Is  the  function  of  the 
lawsuit  to  get  at  the  truth  of  a 
case  and  that  It  is  the  duty  of  the 
parties  to  a  lawsuit  to  exhaust 
reasonably  within  their  power,  as 
the  Jury  reasonably  sees  the  power 
is  within  their  reach,  the  avenues  of 
testimony  leading  to  a  determination 
of  the  truth,  and,  In  determtnlng 
where  the  facts  of  this  casa  lie.  It  Is 

E roper  f6r  you  to  look  to  the  manner 
1  which  this  case  is  presented  to 
you  to  determine  whether  or  not  the 
parties  to  this  case,  either  or  both 
of  them,  have  reasonably  exercised 
the  opportunities  open  to  them  to  en- 
lighten you  as  to  what  the  facts  are, 
and  if  you  find  in  the  reason  of 
things,  as  these  drcumstances  illumi- 
nate your  Judgment,  that  there  were 
reasonably  at  band,  within  the  com- 
mand of  either  party  to  this  case, 
witnesses  who  might  give  you  val- 
uable testimony  upon  any  proposi- 
tion, who  were  not  put  upon  the 
stand,  you  are  permitted  to  draw 
such  Inferences  as  reasonable  men 
would  draw  under  such  circumBtanccs 
from  the  failure  to  employ  such  op- 

fiortunlty.  Only  reasonable  diligence 
n  the  elucidation  of  the  truth  ^  re- 
aulred  of  the  parties,  but  there  has 
appeared  In  this  case  a  series  of 
matters  upon  which  one  witness  ap- 
pears from  this  testimony  to  have 
Deen  capable  of'  speaking,  who  was 
not  placed  upon  the  stand— the 
mother  of  the  plaintiff.  She  could 
have  told  us  whether  or  not,  in  some 
degree  at  least,  the  witness  Tom 
Hack  told  the  truth.  She  could  have 
told  us  .In  some  degree  or  not  whether 
in  fact  the  plalnufC  got  home  from 
Cleveland  on  the  morning  of  July 
let  or  later.  She  could  have  told  us 
whether  or  not  the  plaintiff  had  an 
engagement  ring  produced  at  or 
about  the  '  lllmninatlng  time.  She 
could  have  thrown  some  light  upon 

S.e  credibility  of  Urs.  Jacobs  and 
rs.  Harrington.  She  could  have 
told  us  something  about  Mt.  Clemens 
and  the  conduct  of  the  plaintiff  there. 
She  could  have  told  us  something 
about  this  charge  against  the  plain- 
tiff of  drinking.  And  I  regret,  fn  the 
capacity  of  the  court,  affording  full 
opportunity  to  throw  onto  these 
transactions  all  the  light  reasonably 
possible,  that  she  was  not  put  upon 
the  stand,  and  It  is  for  you  to  draw 
such  Inferences  as  are  reasonable 
under  the  clrctimstances  because  of 
the  failure  to  put  this  person  upon 
the  witness  stand.  And  If  In  your 
consideration  of  this  case,  as  you 
review  the  testimony  and'  go  down 
the -procession  of  witnesses  ahd  the 
series' of  facts  to  Which  they  attempt 
to  testify,  you  find  that  the  defense 
any  place  was  derelict  fn  the  exercise 
of  reasonable  diligence  in  putting 
the  testimony  of  witnesses  before 
you,  you  will  draw  Just  exactly  the 
same  inferences  against  the  defend- 
ant.' The  references  here  made  were 
to  the  more  pronounced  instances 
shown  In  the  testimony  in  which  the 
mother  largely  flgured  with  the 
plaintiff  as  to  which  her  testimony 
seemed  to  be  clearly  demanded.  We 
think  it  was  not  only  proper,  but  in 
the  interests  of  Justice,  the  court's 
duty  to  give  to  the  Jury  this  Instruc- 
tion"), 

88.  B^hlll  T.  Norton.  176  Mo. 
190,  74  BW  lOti  (holding  that  an  In- 
Btruptlon  that.  If  defendant  proposed 
marriage  to  plaintiff,  which  nrpposal 
she  accepted,  and  no  definite  time 
had  been  ftxed .  therefor,  and  therfr< 


after'  defendant  refused   to  marry 

plaintiff,  and  declared  that  he  did 
not  Intend  to,  the  verdict  should  be 
for  plaintiff  was  not  obnoxious  to 
the  objection  that  It  omitted  to  re- 
quire the  Jury  to  find  that  plaintiff 
requested  defendant  to  marry  her, 
and  that  It  referred  to  his  refusal). 

83.  Ala. — fijspy  V.  Jones,  S7  Ala. 
379 

Ga. — Oravea  v.  Rivers,  123  Oa.  224, 
51  SB  318  (holding  that  a  charge 
that  exoludes  the  defense  of  a  Justi- 
fiable refusal  to  consummate  the 
promise  is  erroneous). 

111.— O'Neill  T.  Beland,  111  111.  A. 
Ed4. 

Iowa. — Robinson  t.  Cravsr,  8S  Zowa 
381,  55  NW  492. 

Mass. — Grant  V.  Willey,  101  Mass. 
856. 

Minn. — Blvely  v.  Golnlck,  12S  Minn. 
498,  144  NW  213,  49  LRANS  757, 
AnnCasl916A  295. 

N.  Y.— Campbell  v.  ArbucUe,  4 
NTS  29  [ate  128  N.  T.  662  mem,  l« 
NE  760  mem]. 

Pa.— Welker  v.  Metcalf,  209  Pa. 
373.  62  A  627. 

Ont. — Reynolds  T.  Juoleson,  19 
Ont.  235. 

[a]  ZIlnBtxatloik.r— A  charge  that 
plaintiff  may  recover,  on  proof  of  the 
contract  of  marriage  and  Its  breach 
by  defendant,  la  open  to  the  criticism 
that  it  excludes  the  defense  of  a 
justifiable  refusal  to  consummate  the 
promise  to  marry.  Oraves  v.  Rivers, 
123  Ga.  224,  51  SB  812. 

Where  the  defense  Is  a  phys^ 
oaf  defect  in  the  woman,  it  (a  the 
duty  of  the  court  to  define  what  oon- 
ditlon  of  things  will  avoid  the  con- 
tract Orlng  V.  Lerch,  112  Pa.  245, 
3  A  241,  66  AmR  214. 

[c]  Beoovery  fMm  disease^ 
Where  defendant  alleged  In  bar  that 
plaintiff  "was  not  and  Is  not  now  In  a 
physical  condition  by  reason  of  dla- 
eaee"  to  marry,  and  requested  the 
court  to  charge  that  he  pleaded  in 
bar  that  plaintiff,  at  the  time  of  the 
alleged  breach,  and  up  to  the  time 
of  bringing  suit,  was  suffering  from 
a  disease  which  unfitted  her  for 
being  a  wife,  and  that  If  plaintiff 
was,  prior  to  and  at  the  time  of  the 
breaeh,  suffering  from  such  disease 
she  eoitld  not  rscorer,  and  the  evl- 
denee  was  ooofllcU&c  on  the  Issues 
whether  plaintiff  had  suffered  from 
syphilis,  and  whether  the  disease  was 
cuitable,  and  thero  wa*  no  evldenoe 
that  plaintiff  had  been  unchaste  with 
any  other  than  defendant,  defendant 
could  not  complain  of  an  inatructlfm 
that,  if  plaintiff  had  suffered  from 
such  disease,  but  was  cured  by  the 
time  fixed  for  the  marriage,  defend- 
ant was  not  Justified  In  refusing  to 
marry  her.  Beans  v.  Denny,  141  Iowa 
52.  117  NW  1091. 

[d]  Watrw  of  uehasttty^An  In- 
struction that,  If  defendant  aban- 
doned plaintiff  for  any  reason  other 
than  her  fornication  with  another, 
such  fornication  would  be  no  de- 
fense, although  he  would  have  been 
Juatlfled,  at  the  time  of  his  abandon- 
ment. In  breaking  his  promise  be- 
cause of  such  fornication.  If  he  had 
then  known  of  It,  is  erroneous,  as 
far  as  concerns  any  act  of  fornica- 
tion not  then  known  to  him,  and 
which  therefore  he  could  not  have 
waived.  Colburn  v.  Marble.  186 
Mass.  376.  82  NE3  28.  124  AmSR  661. 

84.  C^I. — Leibbrandt  v.  Sorg.  66  P 
318. 

Ind. — Graham  v.  Martin,  64  Ind. 
667. 

Towa. — Lauer  v.  Banning,  140  Iowa 
319.  118  NW  446. 

Kan. — Palrymple  v.  Gruen,  88  Kan. 
673,  129  P  1146.  43  LRANS  972. 

Mo.— Broyhill  v.  Norton.  176  Ho. 
190.  74  SW  1024:  Fisher  v.  Oliver, 
172  Mo.  A  18.  164  SW  463. 

N.  T. — Tamnbell  v,  Arbuckle,  4 
NTS  29  faff  123  N.  T.  662  mem,  26 
NIC  750  meml. 


Oh.— Strlbley  v.  Wels,  I  Cm.  Clr. 
Ct.  571,  4  Oh.  Clr.  Dea  i20. 

Okl.— Baumle  v.  Verds,  22  CHtl.  242, 
124  P  1083,  41  LRANS  840,  AnnCaa 
I914B  917. 

Tex.— Glasscock  v.  Shell,  57  Tex. 
216. 

Vt.— Massucco  v.  Tomaasl.  7S  VU 
188.  62  A  67. 
[a]  iBstnsthnabsiapnipsv^d) 

An  Instruction  that  the  jury  ml^t 
consider  the  peounlary  ndvanta««s 
to  plaintiff  of  the  marriace  and  the 
worldly  advantage  it  would  have 
given  hsr,  the  advaataga  of  such  a. 
oomestlo  establishment  as  would  be 
suitable  to  hsr  aa  ths  wife  of  a  per- 
son of  defendant's  station  In  life, 
and  ths  wealth  of  dsfsndant  as 
shown  by  the  evidence,  submitted  the 
proper  measure  of  damages,  aJid  waa 
not  objectionable  aa  permitting  the 
Jury  to  consider  plaintiff's  posslbla 
'dower  Interest  as  defendant's  widow, 
without  a  guarding  instruction.  Mc- 
Kensle  t.  Gray,  142  Iowa  112.  120 
NW  71.  (2)  A  charge  Informlns  the 
Jury  Uiat  there  Is  no  rule  for  the 
measure  of  damages,  but  that  they 
should  consider  the  evidence,  the 
situation  of  the  parties  and  what 
occurred  between  tnem,  and  their  con- 
dition and  surroundings,  and  should 
then  give  such  sum  as  the  evidence 
would  warrant  was  proper.  Olson 
V.  Solveson,  71  Wts.  668,  82  NW  229. 
(8)  "In  plaintiff's  first  Instruction 
the  Jury  were  told  that  if  they 
found  from  the  evidence  that  a  con- 
tract was  made  between  the  parties 
whereby  defendant  promised  to 
marry  plaintiff,  and  that  defendant 
broke  the  contract  and  refused  to 
comply  with  his  promise,  then  the 
plaintiff  waa  entitled  to  recover,  and 
they  might  so  find,  The  Instruction 
then  proceeds:  'In  aacertalning.  de- 
termining and  assessing  plain  tlfTs 
damages,  not  to  exceed  the  amount 
sued  for,  the  Jury  should  take  into 
consideration  the  financial  circum- 
stances of  the  defendant;  his  social 

Fiosltion,  and  all  the  rights  and  priv- 
leges  that  plaintiff  would  have  ac- 

auired  itecunlarlly  and  socially  if  the 
efendant  had  performed  his  con- 
tract: the  worldly  advantage  of  a 
marriage  which  would  have  given  her 
a  i>ermanent  home  and  an  advanta- 
geous establishment;  the  injuries  and 
wounds  to  plalntlflTs  feelings,  affec- 
tion and  pride,  the  disappointment, 
humiliation,  mortification,  contempt, 
pain  and  distress  of  mind  she  suf- 
fered at  the  loss  of  the  marriage, 
and  the  station  in  life  plaintiff  would 
have  occupied  aa  a  result  of  her  mar- 
riage; Injury  to  her  future  prospects 
of  marriage;  injury  to  her  reputa- 
tion, moral  or  physical,  resulting 
from  the  defendant's  refusal  to  per- 
form his  promise.'  It  is  submitted 
that  this  Instruction  Is  wrong — that 
in  assessing  the  damages  the  Jury 
could  take  into  consideration  only 
'injured  feelings,  anxiety  of  mind, 
wounded  pride,  or  blighted  affec- 
tions.' But  under  the  facta  and  cir- 
cumstances proved  in  this  ease  and 
the  reasonable  inferences  arising 
therefrom,  this  Instruction  waa  a 
proper  one  except  in  a  particular  of 
mere  surplusage  as  to  which  we  shall 
speak,  "rhe  case  called  for  a  con- 
sideration of  the  elements  of  dam- 
ages named  in  the  instruction,  except 
in  that  one  particular.  The  law  war- 
rants a  consideration  of  such  ele- 
ments in  a  case  like  this  one.  2 
Sedgwick  on  Damages.  (Ninth  Edi- 
tion), sees.  688,  638a.  688b.  639a.  641: 
3  Sutherland  on  Damages,  (Third 
Edition),  sees.  986-988.  Our  atten- 
tion Is  directed  to  the  use  of  the 
phrase  "injury  to  her  reputation, 
moral  or  physical.*  'This  phrase  has 
been  before  used  In  a  breach  of 
promise  case.  Goddard  ▼.  Westeott, 
82  Mich.  180,  48  NW  242.  However, 
In  that  case  there  was  evidence  on 
which  to  bane  the  Injury 
fifTs  physical 


For  latsr  oaass,  Asrslopmsnts  and  shasffsa  In  the  law  see  cumulative  Annotations, 


§88] 


BBEACB  OF  MARBIAQB  PROMISE 


was  cUImed  the  defendant,  aa  an 
excuse  for  tbe  breach,  had  circu- 
lated statemenU  aecuslnE  the  plain- 
tiff of  physical  dlseas*.  it  Is  not  so 
In  this  case;  for  the  only  inJury  to 
plalntitC's  reputation  which  the  Jury 
could  Ond  is  that  which  they  might 
say  naturally  arose  from  the  noto- 
riety of  the  broken  engagement.  The 
words  'or  physical'  were  not  In  place. 
As  trial  Judges,  we  would  not  have 
used  them,  but  It  would  be  going  far 
lo  reverse  the  Judgment  merely  be- 
cause the  Instruction  contained  fhem, 
when  the  facts  and  circumstances 
In  evidence  did  Justify  a  considera- 
tion of  Injury  to  her  moral  reputa- 
tion. The  Instruction  did  not  bind 
the  Jury  to  a  consideration  of  Injury 
to  physical  reputation,  for  In  that 
retard  it  Is  In  the  disjunctive.  The 
words  used  *or  physical,'  are  quite 
ditferent  from  'and  physical.'  We 
shall  not  assume  that  they  carried 
weight  to  the  Jury  In  the  face  of  the 
fact  that  no  Injury  to  physical  repu- 
tation na  proved  or  could  be  In- 
ferred from  the  evidence.  In  the 
ordinary  reasoning  of  Intelligent 
Jurors,  these  woroB  as  appllea  In 
thU  case  would  be  Oonsfdered  as 
mere  surplusage.  On  the  whole  case, 
we  clearly  see  that  the  use  of  these 
words  of  surplusage  did  not  mislead 
the  Jury.  We  must  not  be  prone  to 
reverse  on  slld^t  grounds."  Kendall 
T.  Dunn.  71  w.  Va.  262.  263,  76  SE 
4S4,  43  LRAHS  BSC.  (4)  ''At  the 
Instance  of  plaintiff  the  Jury  were 
Instructed  as  to  damages,  that  If 
they  found  for  plalntifl.  In  determin- 
ing the  amount  of  damages  she  had 
sustained,  they  could  take  Into  con- 
sideration, as  may  appear  from  the 
evidence  In  the  case,  her  mortifica- 
tion, injured  feelings  and  affections; 
wounded  pride:  length  of  the  engage- 
ment; the  depth  of  her  devotion;  her 
lack  of  independent  means;  the  de- 
fendant's wealth  and  the  consequent 
loss  of  the  marriage  to  plaintiff  and 
her  altered  social  position  caused  by 
defendant's  conduct.  No  error  Is  as- 
signed before  us  to  the  giving  of  this 
Instruction.  It  is  in  line  with  the 
authorities  above  cited  and  is  cor- 
recL"  Pisher  v.  Oliver.  172  Mo.  A. 
IS.  22,  IS4  SW  463.  (5)  The  follow- 
ing instnictlons  were  given:  "If  you 
And  the'  plaintiff  Is  entitled  to  re- 
cover In  this  action,  tlien  It  will  be 
your  duty  to  say  how  much  or  how 
large  a  sum  you  will  allow  her,  and 
upon  this  point  the  matter  rests  al- 
most entirely  with  you;  as  In  this 
class  of  cases  It  is  amost  Impossible 
to  measure  the  damages  as  '  we 
would  in  ordinary  c^ses  of  contract, 
as  no  money  standard  can  he  fixed 
by  which  to  mtesure  the  value  of  the 
injury  sustained,  and  everv  case  must 
rest  as  to  the  amount  to  be  awarded 
af  damaRCS.  upon  its  own  peculiar 
elrcumstances.  In  measuring  the 
damages  In  this  ea*e.  If  you  arrive 
at  that  point,  you  will  apply  the 
rules  1  shall  give  you  to  the  facts 
and  circumstances,  as  developed  by 
the  evidence,  and  render  a  verdict 
for  such  an  amount  as  in  your  Judg- 
ment is  warranted  by  the  facts  of 
tbe  case,  and  as  will  compensate  her, 
BO  far  as  she  can  be  compensated  by 
simple  dollars  and  cents,  for  the  in- 
jury and  damage  she  has  sustained 
by  reason  of  this  breach  of  contract. 
...  If  you  find  for  the  plaintiff 
you  should  award  her  such  damages 
as  would  place  her  In  u  good  a  con- 
dition pecuniarily  as  she  would  have 
been  If  the  contract  had  been  ful- 
filled. If  you  find  for  the  plaintiff 
then  she  Is  entitled  to  recover  not 
merely  an  Indemnity  for  her  pecu- 
niary loss  and  the  disappointment  of 
her  reasonable  expectations  of  ma- 
terial and  worldly  advantages  result- 
ing from  the  Intended  marriage,  but 
also  compensation  for  wounded  feel- 
inn  and  the  mortlflGatlon  and  pain 
'he  has  wrongfully  been  compelled 
to  undergo,  and  for  the  harm  that 
haa  been  done  to  her  prospects  In 
Ufa  If  you  find  for  the  pOalntlfr.  Id 
eatljiiatlng.  the  .plaintiff's  damages, 
TQu  may  take  i|)to  consideration  the 
l«Vtb  of  time  th«  engagement  had 


subsisted  between  the  miTtlea.  If 
you  find  for  the  jilalntin  and  also 
find  that  the  defendant  wantonly, 
willfully  and  causelessly  broke  his 
engagement  to  marry  tne  plaintiff, 
you  may  in  your  estimation  of  dam- 
ages consider  the  Injury  to  the  plaln- 
titTs  feelings  and  reputation,  and  any 
circumstances  of  Indignity  under 
which  the  wrong  was  done,  and  the 
conseouent  public  disgrace  to  the 
plaintiff,  fogether  with  any  other  cir- 
cumstances twlonglng  to  the  wrong- 
ful act  and  tending  to  the  plaintiff's 
discomfort.  If  you  And  for  the 
plaintiff,  and  find  that  the  defendant 
commenced  paying  his  attentions  to 
the  plaintiff  In  October,  IBTO,  that 
the  parties  became  engaged  In  or 
about  October,  1871;  that  the  defend- 
ant shortly  after  broke  this  engage- 
ment, and  agtfln  engaged  himself  to 
the  plaintiff,  that  he  broke  this  en- 

fragement  In  February  or  March  fol- 
owlng;  that  at  his  Instance  the  en- 
gagement was  again  renewed  In  or 
about  the  month  of  May,  1872,  and 
that  he.  In  December,  1872,  again  re- 
fused to  fulfill  hia  contract:  all  these 
facts  may  be  considered  by  the  Jury 
in  determining  the  amount  of  dam- 
ages to  b«  awarded  to  the  plaintiff. 
The  actual  olrcumstancea  of  the  de- 
fendant may  be  conaldarsd  by  the 
Jury  so  far  as  It  shows  ihe  condition 
in  life  the  plaintiff  would  have  ser 
cured  by  the  consummation  of  the 
marriage.  In  the  estimation  of  dam- 
ages, you  may  also  take  into  con- 
sideration the  age  of  the  plaintiff; 
the  probability  of  her  forming  a 
similar  connection;  or  the  fact  as 
to  whether  she  has  a  home  of  her 
own,  or  Is  comparatively  alone  in 
the  world,  arid  is  compelled  to  reside 
with  her  friends.  You  may  also  con- 
sider her  anguish  of  mind,  and  If  the 
engagement  was  renewed  more  than 
once,  you  may  take  Into  account  the 
added  Insult  and  Indignity  to  h**r 
feelings,  the  mortification  occasioned 
by  the  nubliclty  of  the  affair,  and  the 
plaintiff's  wounded  pride  as  well  as 
the  loss  of  marrlare.  Tou  may  also 
consider.  In  estimating  the  damaeea, 
whether  the  engagement  was  gen- 
erally known  among  the  friends  and 
families  of  the  parties;  whether  the 
defendant,  as  the  promised  husband 
of  the  plaintiff,  was  treated  by  her- 
self and  by  her  friends  In  a  nnanner 
tending  to  ahow  th.^r  exnectatlon  of 
marriage.  Tou  niay  consider  whether 
in   company .  with   plaintiff  he  fre- 

?uently  visited  her  relatives  and 
riends.  and  was  by  them  treated  as 
one  of  the  family,  and  any  other 
fact  tending  to  show  the-  constancy 
of  the  plaintiff,  her  firm  faith  in  the 
defendant,  and  the  consequent  tor- 
ture of  her  feelings  by  his  failure  to 
perform  his  contract  and  live  up  to 
hla  promises.  The  question  whether 
the  defendant  will,  in  view  of  his 
pecuniary  clrcnm stances,  be  able  to 

Ray  the  damages  awarded,  should 
ave  no  Influence  with  the  Jury  Ii^ 
estimating  their  emonnt.  If  you 
find  that  the  plaintiff  did  pronose  to 
marry  the  defendant,  not  through 
affection,  but  made  the  contract  or 
promise  of  marriage  for  the  purpose 
of  getting'  money  by  this  prosecu- 
tion, then  the  plaintiff  should  not 
recover  more  than  nominal  damages, 
at  least  should  recover  nothing  for 
wounded  feelings  and  injured  affec- 
tions." On  appeal  the  supreme  court 
said :  "The  charge  of  .  the  court 
Is  complained  of.  but  In 
tbe  main  we  think  it  Just  and  right. 
One  Instruction  given  at  the  re- 
quest of  the  plaintiff,  that  'if  the 
Jury  And  for  the  plaintiff  they  should 
award  her  such  damages  as  would 
place  her  in  as  good  a  condition 
pecuniarily  as  she  would  have  been 
If  the  contract  had  been  fulfilled.' 
Is  one  of  the  elements  of  which  are 
altogether  too  complicated  and  con- 
jectural to  be  of  service  as  a  guide 
to  the  Jury,  and  we  think  It  should 
not  have  been  given."  Miller  v. 
Rosier.  81  Mich.  476,  478.  (6)  Sub- 
stantially similar  instructions  have 
heen  approved' In  other  ca'bea:  Hahiat 
V.  Codde.  lOe  Hl«h.  tt%  <4<NW  lU;  * 


[b]  MvUme*  wanantiw  laatnuM 
tton  as  to  iBjnry  to  affeeUoBs.— • 

Proof  of  three  engagements  and  tha 
bearing  of  two  children  to  defend- 
ant is  sufficient  evidence  of  plain- 
tiff's affections  to  warrant  an  In- 
struction that,  if  plalntur*  affec- 
tions were  implicated,  and  she  had 
become  attached  to  defendant,  the 
wound  and  Injury  to  her  affections 
should  be  compensated  for.  Stewart 
V.  Anderson,  111  Iowa  829,  88  NW 
770. 

[c]  naaaalal  dzenutaaOM  itf 
dsfsadaBtp— (1)  After  instructing 
that  the  Jury  may  consider  the  cir- 
cumstances of  defendant,  the  court 
may  refer  to  the  admitted  value  of 
his  property  as  a  fact  which  the 
jury  may  consider  In  aggravation  of 
damages.  Johnson  v.  Travis,  33 
Minn.  281,  22  NW  628.  (2)  Where 
the  Judge,  In  charging  the  Jury,  ad* 
vises  them,  without  omission  or  in- 
distinctness, of  all  the  elements 
proper  for  their  consideration  in  as- 
sessing damages,  his  refusal  to  give, 
greater  prominence  to  a  particular 
part  of  the  case  by  adding,  at  the. 
request  of  defendant  a  special  ln> 
structlon  that  they  are  to  consider 
the  pecuniary  means  of  both  parUes. 
of  which  evidence  has  been  given, 
affords  no  ground  of  exception. 
Grant  T.  Wllley.  101  Mass.  « 56. 

[d]  BTldeiioe  irarraBtllur  lastrao- 
tlon  as  to  llnaaolal  oondltun  of  de- 
fendant.— (1)  "The  .trial  court  in- 
structed that  the  Jury.  In  awarding 
damages,  might  consider  the  money  - 
value  or  worldly  advantage  to  plain- 
tiff of  the  marriage,  and  that  de- 
fendant's financial  condition,  so  far 
as  Snown  by  the  evidence,  might 
be  considered  In  determining  the 
amount.  This  is  said  to  be  errone- 
ous, because  .there  la  no  testimony 
showing  defendant's  financial' condi- 
tion. It  is  true  that  the  testimony 
upon  these  propositions  Is  some< 
what  meager;  but  it  is.  shown  that 
he  was  operating  a  large  farm  near: 
Keystone,  In  this  state;  that  he  waa 
expecting  some  money  from  hlsi 
father's  estate,  which  was  estimated 
to  be  sufficient  to  buy  the  farm  he 
was  then  operating,  consisting  of: 
about  SOO  acres  and  worth  8200  per 
acre;  and  that  he  had  a  farm  of  un- 
known size  In  Minnesota  While 
meager,  we  think  the  testimony. 
JUBtlfted  the  instniotion  given.  Her* 
riman  v.  Layman,  118  Iowa  B96.  9T 
NW  710."  Liemke  v.  Fransen* 
burg,  168  Iowa  466.  471,  141  NW  88t, 
<8>  It  was  not  improper  to  instmet 
that  the  Jurr  mfglit  consider  Ui« 
money  value  or  vorldly  .advantage 
of  the  marriage,  tbere  being  evi^' 
dence  that  plalnttir  had  told  defend** 
ant  that  he  would  build  a  house  tut 
a  home,  and  that  they  had  blfa.nned 
a  house.  Jaeoby  v.  Stark.  306  Hi. 
34,  68  KB  587.  (S)  Bvldenee  that- 
defendant  owned  a  cAtjB  lot  for  whloU 
he  paid  one  thousand  dollars  and 
lived  on  "hla  farm,"  and  rented 
another,  Justified  an  Instruction  that, 
as  to  measure  of  damages,  the  Jury 
might  consider  the  pecualary  cir- 
cumstances of  defendant  in  deter- 
mining the  station  In  life  that  would 
have  been  secured  by  marriage,  al- 
though the  exact  extent  or  value  of 
defendant's  possession   did  not  ap- 

Fear.  Herrlman  v.  Layman,  lis 
owa  690,  92  NW  710  <hoIding  fur- 
ther that  an  Instruction  that  the 
Jury  might  consider  the  pecuniary 
circumstances  of  defendant,  and  that 
the  damages  should  be  such  as  would 
compensate  for  Injury  of  feeHng,  as 
well  as  for  loss  of  the  marriage  and 
the  station  In  life  which  plaintiff 
would  have  occupied  as  a  result,  was 
not,  in  the  absence  .of  a  request  for 
a  clearer  statement,  erroneous  for 
failing  to  limit  the  consideration  of 
defendant's  financial  condition  to  a 
determination  of  the  station  In  life 
which  plaintiff  would  have  acquired 
by  the  marriage). 

'  [e]    Bxpenditnre   of  aoaey^An 

Instruction  that  the  Jury  must  con- 
sider plainttcr's  expenditures  of- 
monar .  entwine  out  ^^A^p^^ 
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properly  consider  la  esiunatin^  the  damages  to  be  |  awarded  to  plaintiff,  either  by  way  of  a^raTotion" 


ment,  without  btatlnr  th«  purposes 
tor  which  such  •zpendlturea  mlrht 
be  made.  Is  erroneous.  Btrlbley  v. 
Welz,  8  Oh.  Clr.  Ct.  fiTl,  4  Ob.  Clr. 
Dec  UO. 

[f]  SnnevttOB  of  ImpiMvwr  lels- 
tlWM^The  Jury  rosy  be  Instructed 
to  take  Into  consideration  a  letter 
written  by  defendant  that  mleht  be 
construed  as  a  proposal  that  plaintiff 
should  become  defendant's  mistress 
Instead  of  his  wife;,  Campbell  v.  Ar- 
buckle,  4  NTS  29  [aff  128  N.  T.  S6S 
mem,  26  NEl  750  mem]^  

[g]  Beduotlon. — (1)  where  plain- 
tin  pleaded.  In  aggravation  of  dam- 
ages, her  seduction  by  defendant,  a 
charge  that  the  only  bearing  such 
evidence  had  in  the  case  was  to  en- 
hance the  damages;  that  in  order  to 
find  that  plalntiii  was  seduced  by  de- 
fendant the  Jury  must  find  from  a 
preponderance  of  the  evidence  that 
she  did  not  have  Intercourse  with 
him  prior  to  the  time  of  the  promise 
of  marriage;  that  she  consented  to  the 
act  solely  by  reason  of  the  promise 
of  marriage;  and  that  she  would  not 
have  consented  to  Intercourse  with 
defendant  if  it  had  not  been  for  such 
promise  of  marriage.  If  the  Jury 
round  that  such  was  made  at  the  time 
of  Bucb  act  of  intercourse,  was  a 
sufflcient  submission  of  the  question 
whether  there  was  any  sexual  Inter- 
course between. the  parties  prior  to 
any  promise  of  marriage  between 
them.  Hanson  v.  Johnson,  141  Wis. 
llfiO,  124  NW  S0<.  (2)  An  instruction 
that  seduction  cannot  be  considered 
in  aggravation  of  damages,  but  com- 
menting on  the  rule  and  giving  the 
Judge's  opinion  that  the  rule  Is  bad. 
In  such  a  way  as  to  Inflame  the  Jury 
into  disregarding  the  rule  as  stateq, 
is  error.  UcFadden  V.  Reynolds,  9 
Pa.  Cas.  lOB.  11  A  6S8. 

'  [h]  Bistliiffiilshlnff  betwooB  rape 
MM  sednottosv— Where  plaintiff  testi- 
fied that  defendant  raped  her,  and 
subsequently  seduced  her,  and  that 
thereafter  the  parties  lived  together 
as  husband  ana  wife,  the  court  was 
required  in  its  Instructions  to  dis- 
tinguish between  rape  and  seduction 
and  to  define  the  latter.  Lauer  v.  Ban* 
ning,  140  Iowa  819,  118  NW  446. 

[1]  '^UsiiH  of  mar  sanal  ma- 
tlOBS^*^ — Where  seduction  was  not 
pleaded,  an  Instruction  not  to  con- 
sider sis  an  element  of  damages  the 
"result  of  any  sexual  relations  be- 
tween the  parties"  was  not  objec- 
tionable as  only  excluding  the  con- 
ception and  birth  of  an  illegitimate 
child;  but  as  sexual  intercourse  may 
be  regarded  as  a  result  of  sexual  re- 
lations the  Instruction  excluded  all 
Qonslderatlon  of  sexual  intercourse. 
Herrlman  v.  Layman,  118  Iowa  690, 
92  NW  710. 

.  []]  xmsnjported  atlaak  on  oliarao- 
te>  of  plsinttff. — (1>  It  is  not  error 
for  the  court  to  call  the  attention  of 
the  Jury  to  an  unsuccessful  effort  of 
defendant  to  show  unchastlty  of 
plaintiff.  BroyhlU  T.  Norton.  175 
Mo.  190,  74  SW  1024;  Osmun  v. 
Winters,  80  Or.  177,  180,  46  P  780 
(holding  that  it  is  not  error  to  charge 
that,  where  defendant  fails  to  prove 
allegations  of  unchastltsr,  "it  Is  a 
worse  case  than  If  there  had  been  a 
simple  denial  of  the  contract  of  mar- 
riage, and  the  action  had  proceeded 
on  the  simple  allegations  and  de- 
nials"): Ginder  v.  Bachman,  8  Pa. 
Super.  405,  43  WhlyNC  120.  (2)  A 
charge  that  the  Jury  should  consider 
the  length  of  the  engagement,  the 
depth  of  plaintiff's  devotion,  the  lack 
of  means,  the  mortification,  the 
altered  social  condition,  and  that  if 
Uiey  believed  that  defendant's  at- 
tempt to  prove  unchaste  conduct 
with  others  was  made  without 
reasonable  cause  to  believe  that  such 
charge  could  be  proved,  and  the  Jury 
believed  that  plaintiff  was  innocent 
of  such  charge,  that  fact  should  be 
taken  Into  consideration  In  aggrava- 
tion of  plalntJfirs  damages,  was  not 
Erroneous    on '  the    ground    that  it 


submitted  elements  of  damage  not 
set  out  in  the  petition,  there  being 
but  one  element  that  would  not  natu- 
rally follow  from  a  breach  of  mar- 
riage promise,  and  defendant  being 
responsible  for  the  Introduction  of 
sucn  element,  because  of  his  having 
gone  outside  of  the  Issues  In  an  at- 
tempt to  blacken  the  diaracter  of 
plaintiff.  Br^hlll  t.  Norton,  175 
Ho.  1»0,  74  SW  1024. 

Ck]  Omission  to  tHuagm  mm  to 
suuSos  in  attatic  oa  OhanMtsva— An 
Instruction  to  the  Jury  to  consider 
defendant's  attemjit  to  show  plain- 
tiff's character  unchaste  was  not  Im- 

B roper  because  It  did  not  direct 
lat  they  must  first  find  that  de- 
fendant was  acttiated  by  malice  In 
making  such  charge,  where  It  ap- 
pearea  that  the  attack  was  unfair.  In 
that  the  suit  was  tried  In  a  county 
to  which  defendant  had  obtained  a 
change  of  venue,  and  the  answer  was 
a  general  denial  which  gave  no  warn- 
ing of  the  attack.  Broyhill  v.  Nor- 
ton, 176  Mo.  190,  74  SW  1024. 

[1]  2>smages  for  slaaider  not  being 
recoverable  In  an  action  for  breach 
of  promise,  and.  the  admission  of 
slanderous  statements  being  corope' 
tent  only  for  the  purpose  of  en- 
hancing the  damages,  to  prove  the 
motives  actuating  defendant  in 
breaking  his  promise.  It  was  error  to 
instruct  that,  if  defendant,  in  order 
to  excuse  himself  for  breaking  his 
promise,  made  false  and  slanderous 
statements  regarding  plaintiff,  the 
Jury  should  award  ner  such  addi- 
tional damages  as  she  suffered  by 
reason  thereof,  since  It  tended  to 
lead  them  to  'understand  that  they 
could  award  full  damages  for  such 
slanders  to  the  same  extent  as  In  an 
action  for  defamation.  Spencer  v. 
Simmons,  160  Mich.  292,  125  NW  9, 
19  AnnCaa  1126;  Roberts  v.  Druil- 
lard.  128  Mich.  28^  82  NW  49. 

Cm]  IMaeas*  rsUed  on  as  nentlT- 
faw  existence  of  aoalsaot. — where 
defendant  pleads  the  diseased  con- 
dition of  plaintiff  on  the  question  of 
the  existence  of  the  contract,  and 
not  in  mitigation  of  damages,  and 
his  instructions  only  request  that 
evidence  of  such  condition  be  con- 
sidered in  bar,  he  cannot  object  that 
the  instructions  do  not  authorise  its 
consideration  In  mitigation  of  dam- 
ages. Vlerliiw  V.  Binder,  111  Iowa 
827.  86  NW  621. 

[n]  Ibstrnotlons  not  wanaatlntf 
award  of  special  daanagsa  not 
pleaded. — Instructions  that.  If  the 
verdict  was  for  plaintiff,  she  could 
recover  as  compensatory  damages  for 
loss  of  time;  for  expenses  Incurred 
for  making  preparations  for  the 
marriage;  for  mental  suffering 
occasioned  by  the  breach  of  the  con- 
tract; for  Injury  to  her  health,  if 
any;  for  loss  of  a  permanent  home, 
and  the  worldly  advantages  she 
might  have  derived  therefrom;  for 
damages  to  her  reputation,  moral 
or  physical;  for  injury  to  her  future 

grospects  of  marriage;  and  for  any 
umlllatlon,  contempt,  or  mortifica- 
tion she  may  have  suffered  In  the 
circles  wherein  she  moved,  by  reason 
of  such  breach  of  contract,  did  not ' 
permit  the  recovery  of  any  damages 
which  could  be  deemed  special,  or 
which  were  not  recoverable,  under  a 
general  declaration  In  the  usual 
form.  Ooddard  v.  Westcott,  82  Htch. 
180.  46  NW  242. 

[o]  WMUm  as  to  whioh  no  evl- 
donco  addnosd. — (1)  Where  there  was 
no  evidence  as  to  any  sums  expended 
by  plaintiff  in  preparation  for  mar- 
riage, nor  any  tact  from  which  any 
amount  could  be  Implied,  It  was 
error  to  instruct  the  Jury  to  consider 
expenses  Incurred,  If  any,  by  reason 
of  the  marriage  contract.  OlmStead 
V.  Hoy.  112  Iowa  849,  88  NW  1056. 
^2)  Where  there  Is  no  evidence  of 
the  bad  motives  of  defendant.  It  Is 
erroneous  to  submit  the  question  of 
exemplary  or  punitive  damages  to 
the  Jury.    Moore  v.  Hopkins,  83  Cal. 


270,  23  P  318,  17  AmSR  248;  DrydeB 
v.  Knowlei^  81  Ind.  148. 

[p]  awonuttoaa  Imparatly  In 
f«rm.^An  Instruction  that  the  Jury 
"should"  take  Into  consideration  in 
estimating  the  damages  of  plaintiff 
the  fact  Uiat  In  consequence  of  such 

Eromlse  plaintiff  was  seduced  and 
egotten  with  child  by  defendant.  If 
they  so  find  from  the  evidence,  was 
not  erroneous.  Frltstnger  v.  Ahrenj^ 
151  111.  A;  3»«. 

[q]    Xaatmetlon  toe  1iro«d^*^e 

Instruction  that  the  Jury  might  take 
Into  consideration  all  the  other  facts 
and  circumstances  In  the  case,  we 
believe  to  be  too  broad,  but  we  can- 
not say  that  It  was  prejudicial  to 
the  defendant  In  the  Instant  case." 
Booren  ▼.  HeWllllams,  26  N.  D.  558. 
684,  146  NW  410,  AnnCasl916A  388. 

[r]  Oharre  not  allowing-  donUe 
daanaffes. — A  charge  that  the  Jur? 
in  estimating  the  damages  should 
consider  the  numlllatlon,  the  shame, 
and  the-  wounds  to  plaintiff's  spirit 
and  pride,  and  the  mental  distress  and 
anguish  suffered  by  reason  of  the 
breach  is  not  objectionable,  as  per- 
mitting double  damages,  in  allowing 
the  Jury  to  Include  distinct  Items  of 
damagea  for  humiliation  and  wounds 
to  the  spirit  and  pride,  and  humilia- 
tion, mental  distress,  and  anguish, 
especially  where  the  court  states 
that  the  Jury  may  allow  plaintiff 
such  sum  as  will  fairly  compensate 
her  for  her  loss.  Fisher  v.  Barber, 
62  Tex.  Civ.  A  84,  130  SW  871. 

[8]  ]>lsor«tIOB  of  juy. — "It  la 
further  argued  that  It  was  error  for 
the  trial  Judge  to  charge  the  Jury 
that,  if  they  found  for  the  plain- 
tiff, she  was  entitled  to  recover 
such  damages  as  the  Jury  might 
award;  that  they  were  permitted  to 
exercise  their  discretion  in  regard 
to  the  amount  of  damages,  provided 
only  that  their  conduct  was  not 
marked  byprejudice.  passion,  or  cor- 
ruption. This  was  not  by  any  means 
the  whole  of  the  charge  upon  that 
branch  of  the  case.  This  is  the  ac- 
quiescence of  the  Judge  to  a  proposi- 
tion to  charge  the  Jury,  coming  after 
he  had  urged  upon  tnem  that  they 
were  bound  by  the  evidence  In  the 
case,  and  must  not  be  Influenced  by 
any  sympathy  for  the  one  party  or 
hatred  for  the  other.  But,  even  If 
this  part  of  the  charge  stood  alone, 
it  would  not  be  such  error  as  would 
Justify  us  In  reversing  the  JudgmenL 
This  language  Is  derived  aUDStan- 
tially  from  the  case  of  Southard  v. 
Rexford,  6  Cow.  (N.  T.)  2B4,  and  it  is 
sustained  by  the  case  of  Thorn  v. 
Knapp,  42  N.  T.  474,  1  AmR  Ml," 
Campbell  v.  Arbuckle,  4  NTS  29.  31 
Caff  128  N.  T.  662  mem,  26  NB  766 
mem]. 

8B.   Luther  T.  Shaw,  1B7  Wis.  211. 

147  NW  17. 

[a]  SedneltoLi— Where  seduction 
was  pleaded  In  aggravation  of  dam- 
ages, a  charge  to  the  Jury  that  the 
only  bearing  the  evidence  as  to  se- 
duction had  in  the  case  was  to  en- 
hance the  damages.  If  any,  from, 
such  breach  of  promise,  and  that.  In 
order  to  find  that  plaintiff  was  se- 
duced by  defendant,  the  Jury  must 
find  from  a  preponderance  of  the 
evidence  that  she  had  had  no  inter- 
course with  defendant  prior  to  such 
promise  and  that  she  had  consented 
to  such  intercourse  solely  by  reason 
of  such  promise.  If  they  found  such 
a  promise  was  made,  presented  the 
question  to  the  Jury  in  a  manner 
sufficiently  favorable  to  defendant 
Hanson  v.  Johnson,  141  Wis.  650, 
124  NW  606. 

[b]  Attaoks  on  ehaiaetev^An  in- 
struction, "if  you  find  .  .  .  that  the 
defendant  has  attempted  to  prove 
that  the  plaintiff  was  a  lewd  or 
base  woman,  and  was  of  immoral  or 
bad  character,  and  that  he  has  MIed 
to  establish  and  prove  the  same  by 
a  preponderance  of  the  evidence;  and 
if  you  shall  further  find  that  sudi 
attempt  was  not  made  in  good  faitb 
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or  by  way  of  mitigation."  The  jury  shonld  alio  be 
instracted  reqieoting  the  burden  o£  proof  as  to  the 
issaes  presented,"  and  as  to  general  principles  relat- 
ing to  the  weight  of  evidence but  the  court  should 
not  intimate  its  opinion  with  respect  to  the  sufficiency 
of  the  eridenoe,  or  otherwise  invade  the  province 
of  the  jury."'  The  instructions  should  not  assume 
matters  of  which  there  is  no  evidence,'*  or  which 


are  not  proved,"  although  it  is  not  error  for  the 
instructions  to  assume  the  truth  of  conceded  facts."* 
The  court  should  not  withdraw  from  the  considers^ 
tion  of  the  jury  any  proper  matter  for  consideration 
of  wMch  there  is  evidence."  An  instruction  which 
is  uncertain  in  meaning'"  or  may  tend  to  mislead 
the  juiT**  is  improper.  A  fortiori  an  iastruetion. 
permitting  the  jury  to  estimate  the  damages  in  an 


or  wu  made  witbout  any  reasonable 
hope  or  expectation  of  establlahlng 
such  facta,  then  auch  charge  and  fail- 
ure on  the  part  of  the  defendant  may 
be  taken  and  considered  by  you  in 
aggravation  of  the  damages  In  this 
case,"  Is  '  substantially  correct. 
Luther  V.  Shaw,  167  Wis.  231,  2S3, 
147  NW  17  (where  the  court  said: 
"In  any  case  this  Instruction  fairly 
leaves  It  to  the  Jury  to  determine 
whether  or  not  the  attempt  to  be- 
■mirch  the  character  of  the  plaintiff 
was  made  In  good  faith,  and  that, 
only  In  the  event  that  they  found  it 
was  not  so  made,,  or  was  made 
witbout  any  reasonable  hope  or  ex- 
pectation of  establishing  such  facts, 
coatd  the  jury  consider  the  evidence 
so  offered  'in  aggravation  of  dam- 
ages' "). 

as.  Toung  V.  Corrigan,  208  Fed. 
Ill;  Espy  V.  Jones,  87  Ala.  379;  Hook 
V.  George,  100  Mass.  S31;  White  v. 
Thomas,  12  Oh.  St.  312.  80  AmD  847. 

[a]  Jomleatloa  ox  plslatlfff— A 
requested  instruction  that  evidence 
of  foniication  by  plaintiff  could  be 
considered  in  mitigation  of  damages 
la  too  broad.  In  not  excluding  forni- 
cation with  defendant.  Colbum  v. 
Marble,  196  Mass.  87«.  82  NB  28, 
AmSR  Sei. 

er.  Broyhlil  v.  Norton,  171  ICo. 
190,  74  SW  1024. 

[a]  WlUM  BMCwuMjr  4tf  plalstUf 
Is  eoMMM*  an  Inatmctlon  to  find 
for  defendant  If  the  Jury  are  satls- 
Oed  that  defendant  was  not  the 
father  of  platntUTa  child  Is  open  to 
ertticlsm.  for  the  reawn  that  plain- 
tiff should  prove  that  he  was  the 
bther.  and  not  defendant  prove  that 
he  was  not.  Knlflen  v.  ICoConnell, 
10  N.  T.  285. 

M.  Beans  v.  Denny,  141  Iowa  IS. 
117  NW  1091  (holding  that,  where. 
In  an  action  for  breach  of  marrlace 
promise,  the  parties  were  the  only 
witneases  on  the  question  whether 
they  had  Indulged  In  sexual  inter- 
coune,  plalntlir  testifying  one  way 
and  defendant  the  other,  an  instruc- 
tion that  mere  opportunity  to  com* 
mlt  the  act  testified  to  by  plaintiff 
would  not  warrant  a  finding  that  it 
occurred,  nor  would  it  be  enough  as 
corroborative  e-vidence  to  establish 
the  same  If  the  parties  were  equally 
credible  as  witnesses,  but  that  it 
might  be  considered  in  connection 
with  all  the  evidence  in  determining 
the  Issue,  was  not  erroneous). 

[a]  Attertalalag  othev  s«itors,>— • 
"By  the  eighth  Instruction  the  Jury 
were  told  that  evidence  had  been 
admitted  from  both  the  platntllF  and 
the  defendant  showing  their  rela- 
tionships, and  the  facts  and  circum- 
stances concerning  the  same;  that 
the  evidence  bearing  upon  the  ques- 
tion as  to  whether  or  not  the  pialn- 
tut  entertained  other  suitors  and  had 
relationships  with  other  men,  during 
the  time  she  claims  to  have  been 
eoKsged  to  the  defendant,  should  only 
he  considered  by  them  as  hearing 
vpon  the  question  whether  or  not  ahe 
then  had  a  marriage  engagement 
viUi  the  defendant  as  alleged,  and  It 
Is  iMlsted  that  there  was  no  evidence 
trmn  which  to  base  this  Inatniotlon. 
We  do  not  80  understand  the  record. 
While  It  Is  not  claimed  that  the 
pnlntW  ever  had  any  meretricious 
relatloDsUpa  with  other  men.  still 
there  Is  evidence  In  the  record  which 
tends  to  show  that  she  had  other 
company,  at  least  to  some  extent, 
and  therefore  the  Instruction  was  a 

Cntfitt  one.    In  any  event  It  cannot 
B  claimed  that  either  of  these  in- 
■tnietlona  could  In  any,manner_preju- 
otce  the  plslntltFs  rights."  Hlnek- 
[I  a  J.— »] 


ley  V.  Jewett.  8«  Nebr.  4(4,  4W.  12B 

NW  1086,  1088. 

89.  Ortiz  V.  Navarro,  10  Tex.  Civ. 
A.  19S,  30  SW  681  (holding  that  an 
Instruction  that,  if  plalntlfl  obtained 
from  defendant  the  letters  written 
by  her  during  their  correspondence 
and  destroyea  them  before  Institut- 
ing suit,  it  could  be  presumod  that 
such  letters  contained  evidence  In 
favor  of  defendant  and  against 
plaintiff  was  properly  refused  as 
bearing  on  the  weight  of  ttie  evl- 
dence). 

[a]  09uurg«  aot  aaowntlnr  to  eon- 
mmt  on  evldenoe. — Where  plaintiff 
testified  that  letters  written  to  her 
by  defendant,  referring  to  a  marriage 
engagement  between  them,  quoting 
lines  expressive  of  affection  as  hav- 
ing been  addressed  to  her  by  defend- 
ant in  her  girlhood,  and  reproaching 
him  for  an  apparent  change  in  his 
feelings,  were  written  at  her  dicta- 
tion by  her  daughter  who  sometimes 
suggested  changes  In  the  form  of 
language  to  be  used,  which  plaintiff 
approved,  and  It  appeared  that  the 
parties  had  made  two  excursions  to 
a  nearby  olty,  on  which  occasion  de- 
fendant registered  them  in  a  hotel 
as  hnsbana  and  wife,  it  was  not  an 
abuse  of  discretion  as  commenting 
on  the  evldenoe  to  use  the  following 
language  In  instructing:  "^s  it  likely 
.  .  .  that  this   plaintiff  .  .  .  planned 

2 is  contract  of  marriage  .  .  .  with 
1  of  Its  detail.  In  her  own  and  her 
daughter's  Imagination,  without  its 
havmg  any  foundation  of  truth  to 
rest  upon?  And  Is  her  entire  state- 
ment .  .  .  Inexenaable  perjury  or 
not?  ...  Is  It  likely  or  not  that  all 
of  this  oondaet  of  the  defendant 
.  .  ,  were  done  by  him  beoause  she 
requested  ItT  .  .  .  Is  It  Ukely  or  not 
that  the  defendant  registered  twice 
at  Uia  hotel  Thomas  K.  Fltts  and 
wife'  at  her  suggestion;  or  are  his 
conduct  and  acts  attributable  to  the 
fact  of  his  affection  for  her?  It  Is 
for  you  to  say  if  you  deem  these 
considerations  pertinent  ■  to  the  case. 
The  fa«ts,  gentlemen,  are  for  you; 
not  for  the  court,"  etc.  Gorman  v. 
Pitts,  80  Conn.  fiSl,  SS8,  09  A  SET. 

90.  Osmun  V.  Winters,  2E  Or.  260, 
36  P  2S0  (holding  that  It  Is  error  to 
charge  the  Jury  uat  they  must  con- 
sider the  fact  of  seduction  in  esti- 
mating damages  In  an  action  for 
breach  of  promise,  as  It  Is  for  the 
Jury  to  say  whether  they  will  con- 
sider this). 

91.  Moore  v.  Hopkins,  83  Cal.  270, 
28  P  318.  17  AmSR  248  (holding  that, 
where  the  record  disclosed  no  evi- 
dence tending  to  show  any  Improper 
motive  on  the  part  of  the  defend- 
ant in  entering  into  the  alleged  con- 
tract of  marnage  with  plaintiff.  It 
was  prejudicial  error  for  the  court 
to  Instruct  the  Jury  that  a  "man  who 
enters  Into  a  contract  of  marriage 
with  a  woman  with  improper  motives, 
and  then  ruthlessly  and  unjustifiably 
breaks  It  off.  does  a  wrong  to  the 
woman,  for  which  she  Is  entitled  to 
exemplary  damages."  as  surh  In- 
struction assumed  and  Intimated  to 
the  Jury  that  there  was  evidence 
tending  to  show  Improper  motlvra>. 

H.  Falkner  v.  Schnlts.  140  Wis. 
894.  K98.  ISO  NW  414  (where  ft  Is 
said:  "Error  Is  assigned  upon  the 
following  Instructions:  The  elements 
of  damage  to  be  considered  by  you 
are  the  disappointment  of  the  plain- 
tlfTa  reasonable  expectations.  Includ- 
ing the  money  value  or  worldly  ad- 
vantage of  a  marriage  which  would 
hare  given  her  a  permanent  home 
and  an  advantageous  establishment*^ 
The  YMrtlon  itanolsed  is  parttcniarlr 


complained  of.  Upon  the  facts  of 
this  case  it  is  by  no  means  certain 
that  a  marriage  with  defendant 
would  have  given  plaintiff  'a  perma- 
nent home  and  an  advantageous  es- 
tablishment.' The  instruction,  there- 
fore, was  erroneous.  Counsel  for 
respondent  relies  upon  a  quotation 
from  Coolldge  v.  Neat,  129  Mass.  146, 
cited  in  Salchert  v.  Relnlg.  136  Wis. 
194,  204,  115  NW  132.  But  this 
quotation  Is  not  controlling  here.  It 
was  not  adopted  as  a  correct  state- 
ment of  the  law  in  the  Salchert 
Case,  but  merely  referred  to  as  show- 
ing the  elements  of  damages  con- 
sidered by  the  Massachusetts  court. 
The  instruction  might  he  proper  upon 
certain  facts  proved,  hut  was  not  in 
the  Instant  case"). 

93.  Chapman  v.  Brown,  192  Mo.  A. 
78,  179  SW  774. 

94.  Broyhlil  v.  Norton.  175  Mo. 
190,  74  SW  1024  (holding  that  where 
there  was  evidence  that  plaintiff  had 
visited  houses  of  ill  fame,  but  shb 
testified  that  she  was  not  acquainted 
with  the  nature  of  the  places  and 
went  there  for  a  moral  purpose,  an 
Instruction  that,  if  the  Jury  found 
that  plaintiff  visited  assignation 
houses  or  houses  of  ill  fame,  the 
fact  of  such  visits  was  prima  flwle 
evidence  that  she  visited  them  for 
the  purpose  of  sexual  Intercourse 
with  men,  and  that  the  burden  was 
on  her  to  rebut  the  presumption  by 
satisfactory  proof,  and  that  if  sha 
failed  to  rebut  su<»i  presumption  the 
Jury  were  warranted  In  conclndlng 
that  she  was  an  unchaste  woman, 
was  properly  refused.  Inasmuch  as 
It  left  out  of  view  the  evidence  that 

flalntlff  had  visited  the  places  re- 
srred  to  without  knowledge  of  their 
character), 

95.  Lauar  v.  Banning.  140  Iowa 
819.  118  NW  446  (holding  that  an 
Instruction  that  the  }ury  will  give 

{ilalntlff  such  a  sum  as  will  place  her 
n  as  good  condition  pecuniarily  as 
she  would  have  been  in  If  the  contract 
had  been  fulfilled,  and  that  in  auch 
an  action  the  Jury  cannot  consider 
the  desirablU^  of  defendant  as  a 
husband,  for  in  such  cases,  where 
there  has  been  a  breach  of  promise 
to  marry,  the  woman  loses  the  hus- 
band, not  as  he  might  have  beeit,  but 
as  he  should  be,  under  the  circum- 
stances, is  erroneous  because  uncer- 
tain in  meaning). 

96.  X^auer  v.  Banning,  140  Iowa 
319,  118  NW  446  (holding  that  an  In- 
struction which  may  be  construed 
to  authorise  the  Jury  to  find  an  agree- 
ment of  marriage  from  plalntHTs 
own  self-serving  declarations  is 
erroneous), 

[a]  rUustratlott. — On  the  trial  of 
an  action  for  breach  of  promise  to 
marry.  In  which  an  Issue  was  made 
by  the  evidence  as  to  the  making  of 
the  promise,  a  witness  testified  that 
defendant  had  told  him  that  he  was 
soon  to  marry'  plaintiff.  The  court 
instructed  the  Jury  that.  If  there 
was  an  actual  promise  of  marriage, 
plaintiff  was  entitled  to  recover,  and 
then  charged:  "But,  on  the  other 
hand,  if  you  find  that  there  was  ro 

Sromise  of  marriage,  and  that  de- 
sndant  did  not,  by  his  acts  or  by 
his  speech,  hold  out  to  the  plalntlfl 
or  to  others  with  ^om  he  talked 
that  he  was  to  marry  bar,  then_you 
will  find  for  the  defendant."  fhls 
was  held  to  be  prejudicial  error,  the 
court  saying:  ''And  to  this  part  of 
the  charge  an  exception  was  duly 
taken.  The  vice  in  this  language 
Is  l>ecause  the  Jury  might  under* 
stand  from  It  that,  if  defendant  held 
oht-te'others  that  he  fwaa^^MiRc> 
Digitized  by  VjCTCTOlC 
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improper  manner  is  erroneous.*^  Where  plaintiff 
has  testified  tbat  defendant  made  considerable  noise 
in  entering  her  room  for  sexual  interconrse,  while 
otiiers  slept  on  the  same  floor,  the  court  should 
instruct  that  the  jury  may  consider  the  circum- 
Btauces  under  which  plaintiff  claims  that  defendant 
■had  sexual  intercourse  with  her."  A  defendant  who 
defends  an  action  for  breach  of  marriage  promise 
by  denying  the  promise  and  by  claiming  that  the 
promise,  if  made,  was  void  because  based  on  an 
immoral  consideration  may  not  complain  of  the 
trial  court's  charge  that  if  the  promise  rested  on 
the  consideration  that  plaintiff  would  submit  to 
aeznal  interconrae  with  ^fendaut  the  consideration 
was  void  and  there  eoold  be  no  reoovery,  while  if 
there  was  a  promise  of  marriage  prior  to  any 
improper  relations  between  the  parties  plaintiff 
could  recover.*"  The  refusal  to  give  a  charge  which, 
correctly  states  the  law  and  is  warranted  by  the 
evidence  is  revmible  error;'  but  such  error  cannot 
be  predicated  on  a  refusal  to  give  a  charge  in  the 
language  requested,  where  the  matter  is  covered, 
and  the  law  in  respect  thereto  correctly  stated,  in 
the  instructions  which  are  given,'  or  on  a  particu- 
lar instruction  which,  standing  alone,  might  be  sub- 
ject to  criticism,  where  other  instructions  were 
given  sufficient  to  overcome  the  objectionable  fea- 


ture and  to  give  the  jury  a  correct  understanding 
of  the  law.'  Error  in  admitting  evidence  is  cured 
by  a  direction  to  the  jury  to  disr^ard  it,  unless  it 
appears  that  prejudice  has  resulted  notwithstanding 
such  instruction.' 

[$89]  4.  Verdict  uid  Findings.  A  verdict  find- 
ing defendant  guilty,  and  assessing  the  damages,  is 
re?ponsive  to  the  issue  and  sustains  a  judgment  for 
plaintiff ;°  and  conversely  a  verdict  stating  that  the 
jury  "find  for  the  defendant,  not  guilty,"  is  suffi- 
cient to  justify  a  judgment  for  defendant.*  It  is 
not  error  for  the  conrt  to  refuse  to  require  the  jury, 
in  addition  to  the  general  verdict,  to  answer  special 
questions  at  the  request  of  plaintiff.^  Where  the 
declaration  all^d  in  the  first  count  a  promise  of 
marriage  and  subsequent  illicit  relations  in  reliance 
thereoUf  and  in  the  seeond  count  sedaetion,  a  di- 
rected verdict  for  the  defendant  on  the  second  count 
was  held  not  to  preclude  the  jury  from  considering 
the  faet  of  illicit  relations  charged  in  the  first  count, 
provided  there  was  a  promise  of  marrii^  as  therein 
alleged." 

U  90]  S.  K«w  WaL'*  A  new  trial  will  not  be 
granted  because  of  remarks  of  counsel  which, 
although  not  to  be  commended,  do  not  appear  to 
have  influenced  Uie  jury  improperly* 

91]  N.  Beriow.  Where  there  is  some  evidence 


plaintiff,  a  verdict  against  him  would 
be  warranted,  without  any  promtse 
on  his  part  to  plaintiff  or  any  actual 
engagement    between    them.  The 

elalntitt  was,  of  course,  bound  to  es- 
Lbllsh  a  contract  of  marriage  made 
by  her  with  defendant,  and  yet  the 
words  Italicised,  'or  to  others,'  Ig- 
nored and  excluded  thle  most  essen- 
tial element  of  a  mutual  engage- 
ment to  marry.  It  was  equivalent 
to  charging  that.  If  defendant  told 
or  held  out  to  other  persons  that  he 
was  to  marry  plalntlft,  hia  promise 
was  established,  and  Bhe  could  re- 
cover compensation,  the  promise  not 
having  been  performed,  we  are  not 
able  to  hold  that  this  part — when 
taking  Into  consideration  the  whole 
charge— was  not  misleading  and 
harmful."  Tamke  v.  Vanganes,  73 
Ulnn.  2S«,  288,  76  NW  217. 

[bl  InatRietloBs  held  not  xnla- 
1»adii*r^(l)  Where,  In  an  action 
for  breach  of  promise,  the  court 
charged  that.  If  plaintiff  and  defend- 
ant entered  Into  an  agreement  to 
marry,  plaintiff  waa  entitled  to  dam- 
ages ii  defendant  wrongfully  vio- 
lated the  agreement,  a  further  charge 
that  the  shock  and  the  inlury  to 

SlalntilTs  affections  occasioned  by 
efendant     "having     violated  his 

Sromlse"  was  a  proper  element  of 
amages  was  not  misleading.  Lelb- 
brandt  v.  Sore,  6  Cal.  Unrep.  Cas. 
687,  65  P  318.  (2)  Where.  In  an 
action  for  breach  of  promise  of  mar- 
riage, a  written  contract  was  given 
In  evidence,  reciting  that  the  parties 
were  about  to  Intermarry,  and  that 
plaintiff  should  have  one  thousand 
dollars  out  of  defendant's  estate  if 
she  survived  him,  and  the  court 
charged  that  if  they  found  for  plain- 
tiff the  obligation  which  the  con- 
tract purported  to  cast  on  defend- 
ant's estate  was  not  an  element  to 
be  considered  in  assessing  damages, 
a  charge  describing  the  contract  as 
one  of  marriage  was  not  objection- 
able as  leading  the  jury  to  believe 
that  the  agreement  to  pay  one  thou- 
sand dollars  was  a  part  of  the  mar- 
riage contract,  and  thus  furnished 
a  rule  of  damages.  Reed  v.  Heyman, 
80  Conn.  311.  68  A  322. 

ST.  Allard  V.  Smith,  B9  Ky.  297 
(holding  that,  In  an  action  to  re. 
cover  damages  for  an  alleged  breach 
of  an  agreement  to  marry,  an  In- 
struction tbat  tf  the  Jury  believed 
that  plaintiff  ought  to  recover,  but 


disagreed  aa  to  the  amount,  "they 
have  the  right,  each  one,  to  set 
down  the  sum  he  believes  ought  to 
be  recovered  by  the  plaintiff,  and 
add  them  all  leather,  then  divide 
the  sum  total  by  the  number  twelve, 
and  And  that  amount,  12th  part.  In 
damages,  if  they  think  proper  to 
do  8o7'  is  erroneous}. 

n,  IHilrymple  v.  Oreen,  88  Kan. 
«78,  129  P  nn.  4t  LRAN8  972. 

M.  Jaskoldri  v.  MorawAi,  178 
Mich.  825,  Ui  MW  MB. 

X.  Travis  v.  Bchnebly,  68  Wash.  1, 
128  P  316,  40  LRAN8  586,  AnnCas 
1813B  *14. 

8.  Johnson  V.  Leggett,  S8  Kan. 
890;  Grant  v.  WlUey,  101  Uass.  8S0. 

3.  McMaster  v.  Spracer,  188  ID. 
A.  181. 

4.  Hanson  ▼.  JohnSon,  141  Wis. 
BBO,  124  NW  608  (holding  that  where 
evidence  that  a  child  was  bom  as  a 
result  of  intercourse  came  Into  the 
case  Inadvertently,  and  afterward 
letters  which  were  otherwise  com- 
petent referred  to  the  child,  an  In- 
struction to  the  jury  to  disregard 
the  fact  In  assessing  damages  cured 
the  error.  If  any.  In  the  admission 
of  such  evidence). 

6.  Bird  v.  Thompson,  96  Mo.  424, 
9  8W  788. 

e.  Wilson  V.  McCarty,  156  Iowa 
660,  663,  137  NW  930  (where  It  Is 
said:  "It  was  a  clear  finding  for  the 
defendant,  and  would  indicate  that 
some  of  the  jurors  had  knowledge 
of  the  old  form  of  verdict  In  such 
cases,  which  was  'not  guilty.'  How 
the  words  came  to  be  appended  la 
not  shown;  but  that  they  do  not 
change  the  effect  of  the  verdict  sub- 
mitted to  the  jury  is  quite  clear. 
Under  the  Code,  a  verdict  Is  suffi- 
cient If  it  expresses  the  intention  of 
the  Jury.  Code,  section  3731.  And 
section  3732  authorises  the  court  to 
put  the  verdict  in  form.  In  doing 
this  the  court  might  very  well  treat 
the  words  'not  guTlty'  as  surplusage, 
and  this  Is  exactly  what  was  done. 
The  Kentucky  court  used  these  words 
In  considering  a  like  question:  "While 
the  letters  of  the  Immortal  Junius 
shall  continue  to  be  read,  or  whilst 
the  trial  by  Jury  continues  to  be 
something  more  than  a  mere  name, 
we  hope  the  case  of  Rex  v.  Woodfall, 
6  Burr.  2661,  98  Reprint  398,  will 
never  be  acknowledged  as  a  fit  ex- 
ample for  American  courts.  .  .  . 
Though   the  verdict  may   not  con- 


clude formally  or  punctually  In  the 
words  of  th«  Issue,  yet  If  the  point 
in  issue  can  be  <K>ncfud*d  out  of  the 
finding,  the  court  shall  work  the  var« 
dlot  fnto  form  and  make  It  serve. 
Verdicts  are  not  to  be  taken  strictly 
like  pleadings;  but  the  oourt  will 
ooUeot  the  moaning  of  the  jury,  if 
they  give  such  a  verdict  that  the 
oourt  oan  understand  them,*  Wor^ 
ford  V,  Isbel,  1  Bibb  (Ky.)  247.  4 
AmD  638.  See  also  Ollleaple  v.  Ash- 
ford,  125  Iowa  729.  101  NW  eiS; 
Wright  V.  Clartc  6*  Vt.  ISO.  28  Aml£ 
49«'^. 

7.  Parsons  v.  Trowbridge,  ?S< 
Pod.  It.  14f  CCA  811  [foil  V.  S.  Mat 
Aco.  Aaaoe.  v.  Barry,  181  V.  B.  IM, 
»  BCt  7BI.  88  L.  od.  ni. 

8.  Jaakolski  v.  Morawskl,  ITS 
Mich.  826,  144  NW  88S. 

aH>  'sir  trtal  vaism  part  of 
dsniaffM  mntttod  see  Infra  I  102. 

sTMalns  V.  Lederer,  81  R.  L  870, 
871,  48  A  876  (where  It  is  said: 
"Another  ground  for  a  new  trial  Is 
the  use  of  Improper  language  by  the 
plaintiffs  attorney  In  his  arvument 
to  the  Jury.  Referring  to  an  appeal 
written  by  the  plaintiff  to  the  de- 
fendant for  the  oare  of  her  child,  the 
plalntlfTs  attorney  said:  'And  a  man 
who  had  the  least  spark '  of  honor 
in  his  body  (which  Mr.  Lederer  has 
not)  would  have  responded  to  such 
an  appeal.  Could  you  or  I  resist  an 
appeal  like  that?  Could  any  roan 
but  one  of  the  most  brutish,  one  of 
the  vlleat,  and  most  lascivious — Mr. 
Lapham.  That  was  an  appeal  for 
money.  Mr.  Owen.  My  friend  on  the 
other  side  says  that  Is  an  appeal  for 
money.  Qentlemen,  outside  of  New 
Snrland,  If  that  man  had  done  what 
he  has  done  to  this  woman  he  would 
have  been  hanging,  or  he  would  have 
had  daylight  let  Into  him  by  many 
Indignant  citizens.  Read  the  news- 
papers and  find  where  the  men  out. 
side  of  Rhode  Island  are  allowed  to 
live  where  they  have  done  what  Led- 
erer has  done.  Mr.  Miller.  I  desire 
te  note  an  exception  to  that  state- 
ment of  the  counsel.'  While  we  can- 
not  commend  such  remarks  aa  a  good 
form  of  convincing  argument,  we  are 
unable  to  believe  that  they  could 
have  Influenced  the  Jury  Improperly. 
The  first  part  related  to  the  testi- 
mony, and,  albeit  with  considerable 
warmth,  was  a  statement  that  a  man 
who  would  not  respond  to  such  an 
appeal   must  be  brutish,   vile,  and 


For-latev  oagM,  Ooroti^nwats  fjid  oluuiffos  In  the  law  sse  cumulative  Annotations,  same  title,  pure«nd  note  number.  _ 
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in  support  (ft  the  Terdiet,  the  BafBetebey  of  the  evit 
deDce  -wQl  not  rardinarily  be  eonsidend  an  appeal."* 
A  d^enae  not  aet  np  in  the  trial  eonrt  eannot  be 


eonaidersd  when  suggested  for;  the  first  time  oa 
appeal,^^  nor  iriU  the  jndgmeait  be  revtfsed  where 
there  wta  no  prejadieMl  eiior." 


m.  DAHilOES  rOB  BBEAOH  OF  PROMISE 


92]  A.  Ctoseral  Bnle  of  Damages.  In  actiena 
for  breach  of  promiBe  to  many  damages  have  netvr 
been  limited  by  the  roles  governing  a^tiona  on 
uniple  eontraets  tor  the  payment  of  mon^;"  but 
plamtiff  is  entitled  to  recover  saeh  amount  as  -will 


lascivious.  Thereupon  came  the  In- 
Urmptlon,  from  counsel  on  the  other 
Bide,  that  It  was  an  appeal  for  money. 
Then  followed  the  words  excepted  to, 
as  a  reply  to  the  suggestion,  that 
while.  In  some  placea,  such  cases 
would  be  summarily  dealt  with,  yet 
In  Rhode  Island,  the  remedy  was  the 
more  orderly  one  of  seeking  damages 
Id  court.  If  this  had  been  said  no 
one  would  say  that  It  was  improper, 
and  the  words  used  seem  to  us  to 
bare  meant  nothing  more.  They 
were  not  premeditated,  and  being 
(Iven  on  the  spur  of  the  moment,  In 
reply  to  an  Insinuation  that  the 
plaintiff  was  simply  seeking  money, 
some  allowance  should  be  made  for 
Inconsiderate  vehemence.  Especially 
la  this  so  when  there  Is  ample  ground 
for  the  verdict  and  no  reason  to 
believe  that  the  Jury  was  moved  to 
give  It  by  reason  of  feelings  of  ani- 
mosity or  prejudice.  Many  tiases  are 
cited  by  the  defendant  where  ver- 
dicts have  been  set  aside  tor  Intem- 
perate and  Improper  words  addressed 
to  a  Jury  by  counsel,  and  with  such 
a  practice  we  fully  agree.  But  an 
examination  of  the  cases  shows  them 
to  be  quite  different  from  the  case 
at  bar.  They  fall  into  three  general 
classes:  (1)  Appeals  to  local  preju^ 
dice  or  to  particular  Jurors.  Bessette 
V.  State,  101  Ind.  86;  Rochester  v. 
Shaw.  100  Ind.  268:  Gibson  v.  Zeiblg, 
14  Uo.  A.  66.  (2)  Criminal  cases, 
where  the  attorney  for  the  State  re- 
Tiled  the  defendant  In  a  way  which 
was  liable  to  excite  prejudice  against 
him  and  to  deprive  him  of  a  fair 
trial  on  the  charge  for  which  he  was 
Inillcted.  State  v.  Proctor,  86  Iowa 
698.  53  NW  42i;  State  v.  Fischer,  124 
Ho.  460.  87  8W  llOSjPeo.  v.  Fielding, 
IS8  N.  T,  B42.  S3  KB  4»7.  70  AmSR 
m.  i6  I-RA  641.  (S)  Statements  to 
thi  Jury,  outside  of  the  evidence  in 
the  case,  of  facts  derogatory  to  a 
party  and  likely  to  warp  the  mlnda 
at  Jurors  against  him.  Most  cases 
are  of  this  class,  an  example  of 
which  may  be  found  in  Pariter  v 
Providence  Carriage  Co..  20  R.  I.  378, 
31  A  242,  78  AmSR  878.  While  this 
clanalflcatlon  may  not  be  exhaustive. 
It  does  not  Include  the  present  case; 
and  following  the  rule,  generally  ad- 
mitted, that  a  new  trial  should  not 
be  granted  where  a  case  la  reason- 
tbly  clear  on  Its  merits,  we  see  nd 
reason  to  disturb  the  verdict  on  this 
ironnd"). 

la  Davie  V.  Padgett.  117  Arfc.  544, 
1T«  8W  383,  335  (where  it  Is  said: 
"The  instruction  therefore  submitted 
a  matter  foreign  to  the  issues  and 
was  properly  refused  by  the  court. 
It  is  earnestly  insisted  that  the  evi- 
dence Is  not  suffldant  to  sustain  the 
verdict  but  wtt  are  clearly  of  the 
opinion  that  the  evidence  Is  suffi- 
cient for  that  purpose,  and  that  we 
are  not  at  liberty  to  disturb  the  ver- 
dict OR  that  ground.  The  parties  In 
interest,  and  others  who  testified  In 
the  ease,  ware  before  the  Jury,  and 
the  Jurors  wera  In  better  position  to 
Indge  of  the  oredlbtllty  of  the  wit- 
nesses^: Walters  v.  Stockberger,  20 
Ind.  A.  til.  SO  NK  763  (holding  that 
the  comparatlvelr  khort  aoqualntanoa 
Mtwem  the  parties  to  a  auit  for  the 
neach  of  a  marrlaga  contract,  thair 
ireat  dispart^  of  age,  and  the  lade 
of  manifestations  ox  love  and  afCae- 
tfon  for  eacdi  other,  when  shown  In 
evidence,  are  presumed  to  have  been 
weighed  by  the  Jury,  and  will  not 
l>e  considered  on  appeal,  to  disturb 
the  verdlet). '  But  compare  IfePhafl 


V.  TrovUlo.  6fi  111.  A.  ««0  (holding 
that  a  verdict  for  plalntitt  In  an 

action  for  breach  of  promise  of  mar- 
riage will  be  set  aside  where  the 
conduct  of  the  partlea  was  more 

consistent  with  the  Idea  of  a  guilty 
liaison,  as  claimed  by  defendant, 
than  with  that  of  an  engagement 
to  marry,  the  testimony  of  platntUC 
on  whom  was  the  burden  of  proof 
not  being  more  worthy  of  credence 
than  that  of  defendant). 

II.  Smith  V.  Braun,  37  La.  Ann.  225 
(ini^ancy). 

13.  Huggins  V.  Carey,  <Tex.  Civ. 
A.)  149  SW  390  (holding  that  It  was 
not  prejudicial  error  to  permit  plaln- 
tilff  to  plead  and  to  prove  that  de- 
fendant advised  an  abortion  after  he 
had  seduced  her). 

IS.  Parker  v.  Forehand,  99  Oa.  743. 
28  SE  400:  Thorn  v.  Knapp,  42  N.  Y. 
474,  1  AmR  581;  Stacey  v.  Dolan,  88 
Vt  S69,  374.  92  A  458. 

"Though  the  action  Is  assumpsit 
damages  are  determined  on  prin- 
ciples which  do  not  apply  in  ordinary 
cases  of  assumpsit."  Stacey  v.  Dolan, 
supra. 

14.  U.  S. — Bay  v.  Sanborn.  189  Fed. 
521  [all  194  Fed.  351,  114  CCA  242]. 

III.  — Churmn  t.  Sebeata,  191  111.  A. 
HSO;  La  Porte  v,  Wallaoe,  89  111.  A. 

617. 

Iowa. — McKenxle  t.  Gray,  14S  Iowa 
112,  120  NW  71;  Royal  v.  Smith.  40 
Iowa  616. 

Ky. — Orubbs  v.  Pence,  78  BW  786, 
24  KyL  2183,  74  SW  709.  25  KyL  170. 

He.— Hickey  t.  Kimball,  109  Me. 
4S8.  84  A  >4I, 

Mass.— Coolldga  Neat,  12»  Haas. 
146. 

Minn. — Halneas  v.  Anderson,  110 
Minn.  204,  124  NW  880. 

N.  T.— Chellls  v.  Chapman,  126  N. 
T.  214,  26  NE  308,  11  LRA  784. 

Oh. — Cooper  v.  West,  7  Oh.  Dec. 
(Reprint)  470.  S  ClncLBul  431. 

[a]  Tormtely  In  Vorto  Xioo  the  re- 
covery was  limited  to  the  expense 
caused  by  promise.  Ortega  v.  Lara, 
202  U.  S.  839,  26  SCt  707.  60  L.  ed. 
1066. 

[b]  Antpntation  of  arm. — Where  It 
might  have  been  found  from  the  evi- 
dence that  defendant  violated  his 
agreement  to  marry  with  reasonable 
ground  to  believe,  as  a  physician  and 
surgeon,  that  as  a  result  thereof 

Elalntltr  who  had  been  living  with 
im  would  be  compelled  to  perform 
manual  labor  to  support  herself  and 
children,  which  might  Interfere  with 
the  healing  of  an  ulcer  In  her  arm 
and  eventually  necessitate  Its  ampu- 
tation, he  might  be  held  responsible 
for  such  loss,  as  naturally  following 
his  casting  her  olf.  Duff  v.  Judson, 
160  Mich.  386,  126  NW  871. 

[c]  JolBtog  oonnta  for  hraaoh  of 
promlae  and  aarvloas  rendered. — 
Where  plaintiff  sued  defendant  In  one 
count  for  breach  of  marriage  prom- 
ise, and  in  another  count  for  the  rea- 
sonable value  of  services  rendered  by 
her  In  taking  care  of  defendant  white 
sick,  during  the  existence  of  the  en- 
gagement, and  relying  on  soch  prom- 
ise. It  was  error  to  charge  that.  If 
the  jury  found  the  Issues  for  plain- 
tiff on  both  counts,  she  was  entitled 
to  recover  on  both,  since  a  recovery 
of  damagea  for  breach  of  the  promise 
would  Include  satisfaction  for  the 
serrlcea  rendered  In  reliance  on  such 
promise  and  In  expectation  of  be- 
coming defendimt'a  wife,  smith  r. 
Hall,  69  Conn.  661,  88  A  886. 

18.*  U.  8. — Rivera"  V.  Cadlemo,  4 
Porto  Rloo  Fad^  t*.    ■     ■  . 


oompensate  her  for  the  benefit  lost  or  detriments 
suiTered  because  of  the  breach,"  and  the  distress, 
mortifleation,  mental '  snflerinir>  *i^d  injury  to  her 
affections  whidi  ahe  has  nndeigone  in.  oonssqaenee 
thereof." 

Aric— Colllna  v.  Mack,  61  Ark.  614. 
Cal.--UehrH|dt  v.  8org.  1»  CaL 
671,  66  P  1096TReed  v.  Clark,  47  Cat 
194. 

Oa. — Qraves  v.  R1v«nL_123  Oa.  224, 
61  SE  318;  Parker  v.  Forehand,  96 
Ga.  743,  28  SE  400. 

III.— La  Porte  v.  Wallace,  89  III.  A. 
617. 

Ind.— Hughes  v.  ^olte,  7  Ind.  A. 
626.  34  NE  746. 

Iowa. — Stewart  v.  Anderson,  111 
Iowa  829,  82  NW  770;  Rime  v.  Rater, 
108  Iowa  61.  78  NW  836;  Robinson  v. 
Graver,  88  Iowa  881,  66  NW  492. 

Kan. — MacElree  v.  Wolfersberger, 
S9  Kan.  106,  62  P  69. 

Ky. — Grubbs  v.  Pence,  73  SW  786, 
24  KyL  2188,  74  SW  709,  2S  KyL  170. 

Me.— Hickey  v.  Kimball.  109  Ma, 
488,  84  A  948:  Tobln  v.  BhaW,  46  He. 
881,  71  AmD  647. 

Md. — Sauer  v.  Scbulenberg,  63  Md. 
288.  8  AmR  174. 

Maes. — Coolldge  v.  Neat,  129  Mass. 
146;  Sherman  v.  Rawson,  102  Mass. 
396;  Grant  v.  Wllley,  101  Maas.  366; 
Harrison  v.  Swift,  13  Allen  144. 

Mlch.~HouBer  v.  Carmody,  173 
Mich.  121,  139  NW  9:  Rutter  v.  Col- 
lins, 103  Mich.  143,  61  NW  267:  Ood- 
dard  v.  Westcott,  82  Mich.  ISO.  46 
NW  242;  Vanderpool  v.  Richardson. 
63  Mich.  336,  17  NW  986. 

Minn. — Hahn  v.  Bettingen,  Bl  Minn. 
91.  83  NW  467,  60  LRA  669;  Tamke 
V.  Vangsnes,  72  Minn.  236,  75  NW  217. 

Mo.— BroyhiU  v.  Norton.  176  Mo. 
190,     74    SW    1024;    Trammell  v. 


Vauj^an,  168  Mo.  214,  69  SW  79.  8t 
AmSR  602,  61  LRA  854:  Llese  v. 
Meyer,  143  Mo.  647,  46  SW  282:  Bird 
V.  ThohipBOn,  96  MO.  424,  9  SW  788; 
Wilbur  V.  Johnson.  56  Mo,  600. 

Mont. — Dupont  v,  UcAdow,  6  Mont. 
226,  9  P  926. 

N.  T. — Chellls  V.  Chapman,  126  N. 
Y.  214,  26  NE  808.  11  LRA  784. 

N.  C— Allen  V.  Baker,  86  N.  C.  91, 
41  AmR  444. 

Tenn. — Brown  v.  Odill.  104  Tenn, 
260,  66  SW  640,  78  AmSR  914,  62 
LRA  660. 

Tex. — Huggins  v,  Carey,  (Civ.  A.) 
149  SW  190:  Ortlx  v.  Navarro,  10 
Tex.  Civ.  A.  196,  80  SW  681. 

W.  Va.— Kendall  v.  Dunn,  71  W. 
Va.  262.  76  SE  464.  46  LRANS  666. 

Wis.— Luther  t.  Shaw.  167  WllL 
281,  147  NW  17:  Olese  v.  Schults,  66 
Wis.  487.  27  NW  868. 

Eng. — ^Berry  v.  Da  Costa,  L.  R.  1 
C.  P.  331;  Smith  v.  Woodflne.  1  C.  B. 
N.  S.  660,  87  ECL  660,  140  Reprint 
272. 

"The  one  remaining  question,  then, 
which  affects  the  petition,  is  whether 
the  damages  may  be  riscovered  for 
mental  anguish,  mortification,  and 
loss  of  health  resulting  from  the 
breach  of  promise.  'In  this  aspect 
of  the  case  "the  damages  which  the 
law  affords  for  a  breach  of  the  con- 
tract should,"  to  quote  the  words  of 
a  learned  Judge,  "be  proportioned  to 
the  benefits  lost  by  the  breach,"  to 
the  advantages  which  would  result 
from  performance.  Hence  the  pecu- 
niary condition  of  the  defendant  and 
the  consequent  benefits  of  the  mar- 
riage, the  fact  that  the  female  plain- 
tin  has  no  Independent  means,  ex- 
penses Incurred  In  getting  ready  tor 
the  marriage,  and  any  other  matter 
of  the  like  sort,  may  be  anbmltted  to 
the  consideration  of  the  Jury.  The 
wounded  feelings  and  atteotlona,  the 

Slalntlff'a  mental  pain  and  mortitlca- 
lon  consequent  upon  the  breach  are 
elements  of  damage.  Areftjf  the  conv 
plaining  woman,  raylw  oB'tlM^Mfir> 
Digitized  byVjO\jQrc 
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StatnteB  relatlnff  to  .'mairled  woman  and  tiuir 
property  do  not  affect  the  measure  of  damages  in 

an  action  for  breach  of  promise  to  marry." 

93]  B.  Matters  Proper  for  Oonsideration  in 
Fixing  Damages — 1.  In  General.  In  estimating 
damages  it  is  proper  to  consider  anxiety  of  mind 
produced  by  the  breach;"  loss  of  time  and  ex- 
penses incurred  in  preparation  for  the  marriage;^* 
advantages  which  might  have  aecmed  to  plaintiff 
from  the  marriage;*^  the  loss  of  a  permanent  home 
and  advantageous  establishment plaintiff's  loss  of 
employment  in  conseqaenee  of  the  engagement"  or 
loss  of  health  in  consequence  of  the  breach;"  the 
length  of  the  engagement;"  the  depth  of  plaintiff's 
devotion  to  defendant;'*  defendant's  conduct  and 
treatment  of  plaintiff  in  his  whole  intercourse  with 
her;^  injniy  to  plaintiff's  reputation**  or  future 


prospects  of  marriage;*^  plaintiff 'tf  loss  of  other 
opportunities  of  marriage  by  reason  of  her  engage- 
ment to  defendant;''  plaintiff's  lack  of  independent 
means;''  her  altered  social  condition  in  relation  to 
her  home  and  family,  due  to  defendant's  conduct;'' 
and  the  fact  that  she  was  living  onhat^ily  at  the 
time  of  the  alleged  promise.'^  Where  there  was 
evidence  of  illicit  relations  between  the  parties  ex- 
tending over  a  period  of  years,  and  that  a  settle- 
ment was  made  between  them  on  the  birth  of  a 
child,  the  jury,  in  determining  the  damages,  could 
not  consider  their  relations  prior  to  the  settle- 
ment.*" 

94]  2.  Oircumstancea  of  Defenduit.  Defend- 
ant's financial  condition  and  social  standing  are 
matters  proper  for  consideration  in  estimating  the 
damages  to  be  awarded,"  since  they  bear  directly 


promise,  announced  the  fact  of  the 
•niraffement  and  Invited  her  friends 
to  the  wedding,  creating  a  epecial 
mortification,  her  damagres  will  be 
made  thereby  still  greater.  So  they 
will  be  by  any  other  contumely  or 
anravatlon  attending  the  breach. 
And  evidence  of  the  effect  actually 
produced  upon  her  mind  Is  admis- 
sible.' (1  Bishop  on  Marriage  and 
Divorce,  sees,  228-229.)  'Under  a  gen- 
eral allegation  of  damages,  plaintiff 
may  recover,  not  only  an  Indemnity 
for  pecuniary  loss  and  the  disap- 
pointment of  reasonable  expectations 
of  an  advantageous  settlement  In  life, 
but  also  compensation  for  Injury  to 
feelings  and  affections  and  mortifica- 
tion undergone.'  <K  Cyo.  p.  1009,  and 
authorities  therein  cited)."  Waddell 
Wallace,  22  Okl.  140,  146,  121  P 
S4fi.  AnnCasl914A  S92. 

10.  Douglas  v.  Oausman,  <8  III.  170. 

17.  Tobln  V.  Shaw,  48  He.  3S1,  71 
AmD  S47;  Harrison  v.  Bwlft,  IS  Allen 
(Mass.)  144:  Bennett  v.  Beam,  42 
Mich.  246,  i  NW  8,  26  AmR  442: 
Allen  v.  Baker.  86  N.  C.  91.  41  AmR 

IS.  III.— Dunlap  V.  CUrk.  2S  XU.  A. 
673. 

Mass. — Smith  v.  Sherman,  4  Cash. 
408. 

Mich. — Goddard  v.  Westoott,  82 
Mich.  180,  46  NW  242. 

Oh. — Strlbley  V.  Wels,  8  Oh.  CIr.  Ct. 
S71. 

Tex. — Hfll  V.  Houser,  Gl  Tex.  Civ. 
A.  S69.  115  SW  112. 

Que. — InternoBCla  v.  Bonelll,  28 
Que.  Super.  fiS;  Walker  t.  Goldman, 
16  Que.  Super.  466. 

[a]  Kaok  of  wideaoe  as  to  «x- 
penaes. — ^An  Instruction  that  the  Jury 
may  consider  "expenses  Incurred,  if 
any,  by  reason  of  said  marriage  con- 
tract and  preparation  for  the  ex- 
pected, coming  marrlaee,  if  any 
shown,"  has  been  held  Improper 
where  the  evidence  contained  "not  a 
word  as  to  the  amount  expended,  nor 
of  any  fact  from  which  an  amount 
can  be  Implied,"  the  court  saying: 
"It  la  a  familiar  rule  that  It  is  error 
to  submit  to  the  Jury  a  claim,  when 
there  ie  no  evidence  to  support  It. 
There  Is  no  evidence  whatever  upon 
which  the  jury  could  allow  any  Bum 
on  account  of  expenses  In  preparing 
for  the  marriage,  and  therefore  that 
element  of  damage  should  not  have 
been  submitted."  Olmstead  v.  Hoy, 
112  Iowa  349,  366.  83  NW  1066. 

19.  Jacoby  v.  Stark.  205  III.  34,  68 
NE  557;  Lauer  v.  Banning,  152  Iowa 
99.  131  NW  783;  McKensIe  v.  Gray, 
143  Iowa  112.  120  NW  71;  Tamke  v. 
Vangsnea,  72  Minn.  236,  76  NW  217. 

ao.  111. — Jacoby  v.  Stark,  205  111. 
24,  68  NE  657. 

Iowa. — Gelger  v.  Payne.  102  Iowa 
581.  69  NW  664.  71  NW  671. 

Me. — Lawrence  v.  Cooke,  66  Ue. 
187.  96  AmD  443. 

Masa. — Coolidge  v.  Neat,  128  Mass. 
146;  Harrison  v.  Swift.  13  Allen  144. 

Mich. — Houser  v.  Carmody,  173 
Mich.   121.   139   NW  9;   Goddard  v. 


Westcott,  82  Mich.  180,  46  NW  242. 

Minn.— Hahn  v.  Battlngen,  81  Minn. 
91,  83  NW  467.  50  LRA  669. 

Oh. — Strlbley  v.  Welz,  8  Oh.  Cir. 
Ct.  671. 

81.  Walker  v.  Goldman,  16  Que. 
Super.  46S. 

iiS.  Houser  v.  Carmody,  173  Mich. 
121.  139  NW  9;  Schmidt  v.  Durnham, 
46  Minn.  227,  49  NW  126.  But  com- 
pare Uddell  v.'Easton,  [1907]  Sc.  Ct. 
of  SesB.  164  (holding  that  loss  of 
salary  because  of  111  nealth  is  not  a 
proper  element  of  damages). 

aa,  Sramek  v.  Sklenar,  73  Kan.  450, 
86  P  566;  Cooltdge  v.  Neat.  129  Mass. 
146;  Grant  v.  Wllley.  101  Mass.  366; 
Vanderpool  v.  Richardson,  62  Mich. 
386.  17  NW  936;  BroyhUl  v.  Norton, 
176  Mo.  190,  74  SW  1024. 

[a]  mnsvatloiu — ^Where  there  was 
undisputed  evidence  that  It  was  un- 
derstood for  a  long  time  by  the  par- 
ties' acquaintances  that  they  were 
engaged,  and  the  evidence  tended  to 
show  that,  because  of  her  relation  to 
defendant,  plaintiff  withheld  herself 
from  the  company  of  other  young 
men,  it  was  not  error  to  charge  that 
the  Jury  might  consider.  In  defermin- 
Ing  the  damages,  the  length  of  time 
plaintiff  and  defendant  associated 
with  each  other,  and  to  what  extent 
to  the  exclusion  of  others.  Olmstead 
V.  Hoy.  112  Iowa  249,  83  NW  1066. 

M.  Spragus  V.  Craig,  61  HI.  286: 
Broyhillv.  Norton,  176  Mo.  190,  74 
SW  1024. 

[a]  A  dbaBff*  of  pialatur^  ohwrah 
rsuUeaa  and  her  uansfer  of  her 
membership  to  the  church  of  which 
defendant  was  a  member,  at  his  re- 
quest, tends  to  show  the  depth  of 
her  affection  for  him,  and  hence  la 
admissible  on  the  question  of  dam- 
ages. MacElree  v.  Wolfersberger,  62 
S&n.  106,  62  P  69. 

S5.  Poehlmann  v.  KertX|_106  XU.  A. 
249  [aff  204  111.  418,  68  NB  4671. 

ae,  Qoddard  v.  Westcott,  82  UEleh. 
ISO,  46  NW  242. 

87.  Goddard  v.  Westcott,  82  Mich. 
180.  46  NW  242.  See  also  Hahn  v. 
Bottlngen,  81  Minn.  91.  83  NW  467,  60 
LRA  669  (set  out  Infra  note  28  [a]). 

aa.  Sramek  v.  Sklenar,  73  Kan. 
460.  85  P  566;  Hively  v.  Golnick,  123 
Minn.  498,  144  NW  213,  49  LRANS 
767.  AnnCael91&A  296.  See  also 
Olmstead  v.  Hoy.  112  Iowa  349.  83 
NW  1056  (where  the  court  Instructed 
the  Jury  that  they  might  consider 
"the  length  of  time  the  plaintiff  and 
defendant  kept  company  with  each 
other;  to  what  extent  to  the  exclu- 
sion of  others,"  etc.). 

[a]  l^oss  of  crroortuBlty  to  marry 
jntsd  lover.— Where  plaintiff  broke 
an  existing  engagement  with  another 
man,  at  the  solicitation  of  defend- 
ant, and  promised  to  marry  him. 
the  loss  of  the  opportunity  to  marry 
her  Jilted  lover  cannot  be  considered 
In  assessing  damages  for  a  breach  of 
the  subsequent  engagement.  Hahn 
V.  Bettingen,  81  Minn.  91,  88  NW 
467.  60  LRA  669;  Trammell  v. 
Vaughan,  158  Mo.  214,  59  SW  79.  81 


AmSR  802,  61  LRA  854.  See  also 
Clark  V.  Reese,  26  Tex.  Civ.  A.  619. 
622.  64  SW  783  (where  It  Is  said: 
Error  Is  assigned  on  the  court's 
charge  which  submits  the  question 
of  damages  resulting  from  her  fail- 
ure to  consummate  a  marriage  with 
one  Muhler.  The  assignment  urges 
that  her  failure  to  marry  Muhler  was 
solely  the  result  of  her  own  conduct 
in  demanding  from  him  a  conveyance 
of  all  his  property,  instead  of  one- 
half,  which  he  was  willing  to  con- 
cede if  she  would  marry  him.  The 
averment  of  plaintiff  on  this  subject 
Is  that  she  had,  before  meeting  de- 
fendant, contracted  to  marry  Hunler; 
that  she  would  have  married  him  but 
for  the  promise  of  defendant,  and 
so  been  placed  above  want;  and  Uiat 
upon  defendant's  proposal  to  many 
her  she  obtained  a  release  from 
Muhler.  Her  testimony  Is  to  the 
effect  that  she  had  agreed  to  marry 
defendant  before  Hunler  asked  her 
to  marry,  and  she  would  have  ae- 
bepted  him  but  for  the  promise  ol 
defendant  The  evidence  does  not 
sustain  the  avarmenL  But  Uie  as- 
signment Is  not  to  this  point.  The 
charge  is  not  reversible  upon  the 
ground  stated"). 

88.  Vanderpool  v.  Bleihardson.  62 
Mich.  28«;  17  NW  ftS6l  BroyhUl  V. 
Norton,  176  Mo.  126.  74  SW  1024: 
Heasley  v.  Nichols,  S8  Wash.  486.  80 
P  769. 

80.  Broyhin  v.  Norton,  176  Mo. 
190.  74  SW  1024:  Berry  v.  Dm.  Costa. 
U  R.  1  C.  P.  S81. 

81.  Heasley  v.  Nichols,  28  Wash. 
426.  482.  20  P  76»  [elt  C^c]. 

«.  Jaskoiski  V.  UorawaOcl.  178 
Mloh.  S2fi,  144  NW  866. 

88.  U.  S. — ^Humphrey  ▼.  Brown.  29 
Fed.  640. 

Ark.— CoUlns  v.  Hack,  21  Ark.  684. 

Cal.— Reed  v.  Clark,  47  Cal.  194. 

HI. — Douglas  V.  Oausman.  68  III 
170. 

Ind. — ^Vaughan  v.  Smith.  177  Ind. 
Ill,  121,  96  ME  594,  AnnCBsl914C 
1092  [clt  Cyc];  Hunter  v.  Hatfield.  68 
Ind.  416. 

Iowa. — Morgan  v.  Huench.  166  NW 
819;  McKensie  v.  Gray.  142  Iowa  112. 
120  NW  71:  McKee  v.  Mouser.  181 
Iowa  202.  108  NW  228;  Herriman  v. 
layman.  118  Iowa  690,  02  NW  710: 
VIerling  v.  Binder.  112  Iowa  227.  81 
NW  621;  Oeiger  v.  Payne.  102  Iowa 
681.  69  NW  664.  71  NW  671;  Hollo- 
way  V.  Grlfllth,  88  Iowa  409.  7  AmR 
208. 

Kan. — Kennedy  v.  Rodgers.  2  Kan. 
A.  764,  44  P  47. 

Me. — Lawrence  v.  Cooke.  66  Me. 
187.  96  AmR  44S. 

Mich. — Houser  v.  Carmody,  172 
Mich.  121.  139  NW  9;  Spencer  v. 
Simmons.  160  Mich.  292.  126  NW 
9,  19  AnnCas.  1126;  Rutter  v.  Collins. 
103  Mich.  148,  61  NW  267;  McPher- 
son  V.  Ryan.  69  Mich.  82,  26  NW  821; 
Vanderpool  v.  Richardson.  62  Mich. 
336,  17  NW  936;  Bennett  v.  Beam.  42 
Mich.  346.  4  NW  8.  36  AmR  442; 
Miller  V.  Rosier.  31  Mich.  476. 


For  lam  OMSS,  dSTeiopmeatti  and  ehaavea  in  the  law  see  cumulative  Annotations,  same  tltl*.  Wff*  and  note  number. 
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on  the  actual  detriment  whieh  plaintiff  has  sus- 
tained by  his  failure  to  perform  his  eontiact  to 
nun;  her."*  The  wehlth  of  defendant  does  not. 
bowever,  establish  the  measure  of  damages;"  and 
it  has  been  considered  that  the  jury  are  to  deter- 
mine what  plaintiff  is  entitled  to  reeorer  and  should 
not  eoneem  themselves  with  defendant's  ^lility  to 
pay  the  damages  awarded.** 

95]  3.  Hatters  in  Hitigation.  In  mitigation  of 
damaged  it  is  proper  to  eonsidw  the  physical,  men- 
tal, moral,  and  social  conditions  of  the  parties;** 
undesirable  traits  or  objectionable  characteristics 
of  plaintiff:"  the  bad  character  of  plaintiff ;■*  un- 
chaste conduct  on  her  part,^  even  though  it  was 
known  to  defendant  at  the  time  of  the  promise  the 


fact  that  the  breach  was  not  dne  to  a  want  of  respect 
for  or  attachment  to  |daixitiff;"  the  ill  health  of 
defendant  ;^  or  the  tmet  that  plaintiff,  on  discovering 
that  defendant  was  married,  did  not  at  once 
repudiate  the  contract,  but  continued  to  receive  his 
attentions  and  urged  bim  to  procure  a  divorce.^ 
But  the  fact  that  pluntiff  married  another  person 
after  the  breach  does  not  bar  a  recovery  of  substan- 
tial dai^ages;**  and  conaai^fuinity  of  the  parties, 
where  the  relationship  is  not  such  as  would  render 
their  marriage  unlawful  under  the  law  of  their 
domicile,  is  not  a  matter  whieh  goes  in  dimmutirai 
of  damages."  It  has  been  held  that  an  offer  of  de- 
fendant to  marry  plaintiff  subsequent  to  the  breach 
may  be  considered  in  mit^tion  of  damages;*' 


Mjnn.~Blruni  v.  Johnson.  S7  Minn. 
92  NW  1:  Hahn  v.  Bettln^en.  84 
MiDn.  512.  88  NW  10;  Tamke  v. 
Vangsnes,  72  Minn.  236.  TB  NW  217. 

Mo.— Ca8«y  v.  OIU.  164  Mo.  181, 
&5  SW  219;  Wilbur  T.  Johnson.  S8 
Uo.  600;  Fisher  v.  Oliver,  178  Ho. 
A.  IS.  164  SW  4&2. 

Nebr.— Stratton  v.  Dole.  46  Nebr. 
472,  £3  NW  875. 

N.  J.— Smith  V.  Cotnpton,  67  N.  J. 
h.  548.  52  A  3S6.  58  LBA  480. 

N.  T.— Chellis  V.  Chapman.  126  N. 
Y.  214,  Zfi  HE  308.  11  LRA  784  [afT 
7  NYS  78];  Kntffen  V.  McConnell.  30 
N.  V.  285:  Crosier  v.  Craig,  47  Hun 
83  [all  130  N.  Y.  ft61  mem,  29  NE 
1014  mem];  Wells  v.  Fadrett,  8  Barb. 
323;  Totten  v.  Bead,  16  Daly  282. 

N.  C— Allen  v.  Baker,  S6  N.  C. 
41.  41  AmR  444. 

Oh. — Jarvis  v.  Johnson.  2  Oh.  Dec. 
(Reprint)  312.  2  WestLMonth  389; 
Stribley  v.  Welz.  8  Oh.  Clr.  Ct.  671, 
4  Ofa.  Clr.  Dec.  520. 

Teon. — Brown  v.  Odlll.  104  Tenn. 
250.  E6  BW  840,  78  AmSR  914.  52  LR 

A  m. 

Tex. — Fisher  v.  Barber.  62  Tex. 
Civ.  A.  34.  130  8W  871;  Ortla  v. 
Navarro,  10  Tax.  Civ.  A.  1S6,  30  SW 
681. 

VL— MasBucco  V.  Tomaml.  78  Vt. 
ISg.  £2  A  57:  ClarK  T.  Hodses.  66  Vx. 
273.  26  A  726. 

Wash. — Heasley  v.  Nichols.  38 
Wash.  485,  80  P  769. 

W.  Va. — Dent  v.  Pickens.  34  W. 
Ta.  240.  12  SE  698.  26  AmSR  921. 

Wis. — Hanson  v.  Johnson.  141  Wis. 
SSe.  124  NW  506:  Salchert  v.  Relnlff, 
135  Wis.  194,  116  NW  132;  Olson  v. 
Solveaon,   71   Wis.  663,  38  NW  829. 

Eng. — Smith  V.  Woodflne,  1  C.  B. 
N.  S.  660,  87  ECL  660.  140  Reprint 
172. 

Qne.~Walker  v.  Qoldman,  16  Que. 
Super.  466. 

"It  Is  the  rule  that  In  an  action 
tor  breach  of  oromlse  of  marriage 
evidence  of  finajiclal  condition,  earn- 
ing capacity,  and  reputed  wealth  Is 
admissible,  and  may  be  considered 
tn  estlmatlnff  the  damages."  Morgan 
V.  Uuench.  (Iowa)  156  NW  819,  824. 

[a]  "Tlte  oOTUta  hmrm  always  tbo- 
that  the  defendant's  busi- 
ngs, flnancta.1,  and  social  standing 
should  be  taken  into  account."  Hahn 
Bettlnsan,  84  Minn.  612,'  616,  88 
WW  10. 

{hi  Both  «h»  Mtoal  umiO.  tkm  re- 
Vated  wvattk  of  dttftedant  may  be 

eonaidered.  HcKee  v.  Houser.  131 
Iowa  203.  108  NW  338.  But  compare 
Johansen  v.  Modahl,  4  Nebr.  (Unoff.) 
411. 14  MW.B32  (hoMlnir  that  Keneral 
reputation  aa  diBtlngnlahed  from  ao> 
teal  circanMtanoae  cannot  be  con- 
sidered), 

14.  Blnun  v.  Johnson.  87  Minn. 
»i.  93  NW  1. 

[a]  ViM  lOM  of  tte  auaw  vanu 
•t  a  iwpBMd  BUOTlaff*  and  the  com- 
forts and  advantsRes  which  would 
accrue  to  a  woman  in  straitened 
drcnmstances  by  becominir  the  wife 
oC  a  man  of  means  ia  a  proper  tie- 
nnnt  of  damajres.  Flaher  v.  Barber, 
«  Tex.  Civ.  A.  34.  130  SW  871. 

Ik  ColUofl  v.  Mack.  31  Ark.  684. 
.  Hoilawar  v.  Griffith,  32  Iowa 
M».  7  AmR  808;  Correll  v.  C^oibaaBb. 


1  N.  J.  U  90.  1  AmD  192;  Qoodal 
v.  Thurman,  1  Head  (Tenn.)  208. 

[a]  TUB  View  la  oppoaed  by  sev- 
eral cases  In  which  the  verdict  has 
tieen  held  excessive  because  dispro- 
portionate to  defendant's  means. 
See  Infra  I  103. 

87.  Walker  v.  Johnson.  6  Ind.  A. 
600.  33  NB  267,  34  NB  100. 

38.  Gross  v.  Hochstim.  78  Misc. 
348,  130  NYS  315. 

39.  Young  V.  Corrlgan.  208  Fed. 
431. 

[a]  Boaaoa  for  nile^— "A  sufferer 
from  a  broken  contract  of  marriage 
may  demand  damages  by  way  of 
compensation  for  Injury  to  reputa- 
tion and  character  and  for  humili- 
ation endured.  This  la  elementary, 
and,  by  way  of  mitigating  damages, 
testimony  that  the  plaintiff  was  at 
the  time  she  sustained  damages  a 
prostitute,  an  adventuress,  a  woman 
of  lewd  and  low  report  among  her 
fellow  citizens  was  admissible  be- 
yond the  possibility  of  question. 
Such  a  woman  cannot  possibly  sus- 
tain the  same  degree  of  Injury  to 
reputation  and  character  as  a  noble 
woman,  becauae  she  has  less  of 
either  to  be  affected.  A  common 
prostitute  cannot  suffer  humiliation 
to  the  aame  degree  a«  a  woman  of 
pure  character  and  deportment. 
Wigmore  on  Etvidence,  i|  76,  206; 
Jonea  on  Evidence,  4  161;  Wharton 
on  Evidence,  i  B2.  The  latter  author 
says:  'When  the  plaintiff  claims  that 
his  character  has  been  damaged  and 
his  feelings  crushed  by  such  a  breach 
of  promise,  then  In  mitigation  of 
damages  It  may  be  shown  that  he 
had  no  character  to  be  hurt  by  the 
breach  and  no  feelings  that  would 
be  particularly  shocked.'  This  in- 
struction, to  which  plaintiff  objected, 
we    think    therefore   was  entirely 

g roper :  *To  some  exten  t.  as  you 
ave  already  seen,  the  cliaracter  of 
the  pi  a  In  till  is  proper  for  you  to 
know  in  determining  whether  or  not 
there  was  a  contract.  It  is  also 
essential  In  meting  out  justice  be- 
tween the  parties  to  this  case.  If 
you  get  to  the  point  where  you 
think  you  should  award  damages  to 
the  plaintiff  against  the  defendant, 
that  you  vhould  know  both  the  char- 
acter and  reputation  of  the  plaintiff, 
the  woman,  at  or  about  the  time  of 
the  alleged  breach  of  contract,  be- 
cause damages  in  a  case  of  this 
kind  depend  In  some  measure  upon 
the  relation  which  the  plaintiff  sus- 
tained in  the  community  In  which 
she  lived  and  depend  in  some  meas- 
ure upon  her  cainiclty  to  suffer  from 
the  affront  which  a  breach  would 
bring  to  her.  You  will  observe  that 
character  la  wha.t  a  person  actually 
Is.  Reputation  la  what  the  com- 
munity In  which  that  person  lives 
thinks  such  a  person  la — the  esti- 
mate that  the  community  places 
upon  auch  a  person.  In  a  breach 
of  promise  caae  the  woman  may  be 
damaged  in  her  character  by  the 
breach  and  she  may  be  damaged  in 
her  reputation,  and  you  cannot  know 
the  extent  of  damage  to  either  char- 
acter or  reputation  until  you  know 
what  they  were  before  the  breach.' " 
Young  V.  Corricaa.  808  Fed.  481,  48*. 


40.  Conaway  v.  Shelton,  3  Ind. 
334;  Denelow  v.  Van  Horn,  16  Iowa 
476;  Palmer  v.  Andrews,  7  Wend. 
(N.  Y.)  142;  Alberts  v.  Alberts,  78 
Wis.    72,    47    NW   96,    10    LRA  684. 

[a]  Xlllolt  Interooorse  batweea 
the  parties  before  the  promise  of 
marriage  cannot  be  considered  In 
mitigation  of  damages.  Fleetford 
v.  Barnett,  11  Colo.  A.  77,  62  P  293. 

41.  Denslow  V.  Van  Horn,  16  Iowa 
476. 

4a.   Johnson  v.  Jenkins.  24  N.  T. 

252. 

43.  Parsons  v.  Trowbridge,  226 
Fed.  16,  19,  140  CCA  310  (where  the 
court  said:     "With  regard  to  mlti- 

Sitlon  of  damages  on  account  of 
Idfield's  state  of  health,  the  court 
charged  as  follows;  'If  It  be  a  fact 
that  Mr.  Oldfleid  had  a  disease  known 
as  pernicious  anemia,  as  illustrated 
by  the  testimony  in  this  case.  It 
would  not  be  a  sufficient  excuse  on 
hla  part  for  not  carrying  out  the 
contract  and  having  the  ceremony 
performed.  But  if  he  had  pernicious 
anemia,  and  believed  that  tt  would 
be  fatal  after  a  year  or  so  from  such 
time,  you  would  have  a  right  to 
consider  that  upon  the  question  of 
amount  of  damages.  Under  the  tes- 
timony offered,  ir  he  had  pernicious 
anemia,  which  would  be  reasonably 
certain  to  bring  about  death  within 
several  months  or  a  year,  or  some- 
thing like  that,  she  would  have  his 
society  for  such  ehorter  time  and 
would  be  entitled  to  recover  a  lesser 
amount.  So  you  will  consider  the 
testimony  with  reference  to  perni- 
cious anemia  as  bearing  upon  that 
phase  of  the  case  and  that  only.' 
The  instruction  given  upon  that 
point  was  almost  identical  with  ths 
Instruction  requested  by  plaintiff 
and  was  as  favorable  as  she  was  en- 
titled to"). 

44.  Coover  v.  Davenport.  1  Helak. 
(Tenn.)  368.  2  AmR  706. 

48.    Fisher  v.  Barber.  62  Tex  Civ. 
A.  34.  130  SW  871. 

Mandate  of  plalatlff  to  aiiotbw  as 
a  defense  see  supra  I  34. 

40.    Alberts   v.    Alberta.   78  Wis. 
72.  47  NW  95,  10  LRA  684. 

47.  HcCarty  v.  Heryford,  125  Fed. 
46;  Kelly  v.  Renfro,  9  Ala  326.  44 
AmD  441;  Kurta  v.  Frank,  76  Ind. 
694,  40  AmR  276;  Stacey  v.  Dolan, 
88  Vt.  369.  378.  92  A  463. 

"It  is  well  settled  that  an  offer  to 
marry  after  a  breach  of  promlae  to 
marry  Is  no  bar  to  an  action,  but  in 
Kurts  v.  Prank.  76  Ind.  694,  40  AmR 
276,  where  it  was  so  held,  it  was 
aald  that  how  far  such  an  offer  may 
CO  In  mitigation  of  damaiges  must  be 
left  in  each  case  to  the  Jury,  or  to 
the  court  trying  the  cause.  In  this 
case  the  offer  referred  to  was  tiefore 
suit  brought.  But  in  Kelly  v. 
Renfro,  8  Ala.  826,  44  AmD  441.  it 
was  held  that  an  honeat  offer  to 
marry,  after  suit  brought  for 
a  breach  of  promise  to  mury,  was 
for  the  consideration  of  the  Jury 
upon  the  question  of  damans.  In 
Bennett  v.  Beam.  41  Uioh.  848,  t  NW 
8,  36  AmR  442,  the  contrary  was 
held,  and  the  case  last  cited  is  fol- 
lowed In  Heasley  v.  Jiichols.  88 
Wash.  488,  80  P  769,  aMOliwKBndail^ 
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bat  this  hsa  beea  denied/*  and  a  distinction  baa 
been  drawn  between  an  offer  made  before  snit 
brought  and  an  offer  made  sabseqnently  to  that 
time,  it  being  ooneidered  that  the  offer  before  anit 
but  not  the  offer  after  suit  is  proper  for  the  con- 
sideration of  the  jui7.*' 

[t  96]  4.  Hatters  in  Aggravatioit— a.  In  GenaraL 
In  ft^ravation  of  damages  it  is  proper  to  consider 
the  lack  of  justification  for  the  breaob,^ .  defend- 
ant's disr^rd  of  plaintiff's  feelings  and  reputa- 


tion/^ his  emel,  :indeoent^  .and  insulting  language 
and  bdiavior.^'  the  manner  in  wfaieh  he  broke  the 
engs^ment,"  slanderous  statonents  made  by  him 
reflecting  plaintiff,*^  or  the  fact  that  be  has  plaeed 
plaintiff,  or  induced  her  to  place  herself,  in  a  false 
position  or  to  for^  temporal  adranti^BS."  Hat- 
ters occurring  after  the  action  was  commeneed  have 
been  held  not  proper  for  consideration  in  aggran- 
tion  of  damages.^ 

[_%  97]  b.  Attach  on  Plaintiff's  Character.  Where 


v.  Dunn,  71  W.  Va.  262.  76  SE  454, 
48  LRANS  666.  In  Bennett  v.  Beam, 
th6  reasoning  is  that  under  a  prom- 
ise of  marrlaere  a  man  may  so  con- 
dact  blmself  that  'any  woman  with 
even  a  spark  of  virtue  or  sensibility 
would  shrink  from  hia  polluted 
touch,'  and  so  it  would  not  do  to 
admit  a  subsequent  offer  of  marrlase 
in  mitigation  of  dama^ea  In  any  case. 
The  fallacy  of  the  reaeonlng  Is 
shown  In  McCarty  v.  Heryford,  126 
Fed.  46,  and  Is  obvious.  It  waa 
wisely  eald,  in  substance,  by  Lord 
Mansfield  that  one  trouble  with  the 
law  of  evidence  was  owins  to  the 
turning  of  particular  cases  Into  gen- 
eral rules.  Crook  v.  Dow  ling,  3 
Dougl.  76,  26  ECL.  60,  98  Reprint  646. 
When  we  consider  that  an  engage- 
ment to  marry  Is  sometimes  broken 
by  a  woman  as  well  as  by  a  man, 
and  that,  tn  theory,  an  action  lies  in 
either  case,  we  are  perhaps  the  more 
sensible  of  the  Injustice  and  impro- 
priety of  treating  the  delinquent  In 
every  case  as  a  loathesome  and  pol- 
luted being.  The  exclusion  of  evi- 
dence relating  to  the  offers  of  mar- 
riage subsequent  to  the  breach  of 

f romlse  declared  on  was  error.  The 
ury  were  entitled  to  consider  it  on 
the  question  of  damages  and  to  give 
it  as  much  weight,  much  or  little, 
as.  In  all  the  circumstances  develooed 
In  the  case,  they  might  think  it  ought 
to  have."    Stacey  v.  Dolan,  supra. 

Offer  to  paxform  as  a  defenae  see 
supra  t  33. 

48.  Iowa. — Holloway  v.  Griffith, 
32  Iowa  409.  7  AmR  208. 

Mich. — Bennett  v.  Beam,  42  Mich. 
346,  4  NW  8,  36  AmR  442. 

Mo. — Chapman  v.  Brown,  192  Mo. 
A.  78.  179  SW  774. 

Wash. — Heasley  v.  Nichols.  88 
Wash.  4B5.  80  P  769. 

W.  Va. — Kendall  v.  Dunn,  71  W. 
Va.  262,  76  SB  464,  43  LRANS  666. 

40.  Kendall  v.  Dunn,  71  W.  Va. 
262.  266,  76  SE  454.  43  LRANS  566 
(where  the  court  said:  "This  In- 
struction ia  objected  to  because  It 
told  the  Jury  that  an  offer  by  defend- 
ant to  perform,  made  after  defendant 
broke  the  contract  and  tefter 
plaintlft,  because  of  the  breach, 
had  signified  her  Intention  to 
terminate  the  contract,  was  no  de- 
fense to  the  action.  It  is  said  that 
this  statement  of  the  law  is  contrary 
to  the  holding  In  Connolly  v.  Bol- 
linger. 67  W.  Va.  SO,  67  SB  71,  20 
AnnCas  1850,  which  asserts  that 
such  a  subsequent  offer  of  perform- 
ance 'does  not  bar  recovery.'  It  1b  ar- 

Ked  that  there  Is  a  great  difference 
tween  'constitutes  no  defense  to 
the  action'  and  'does  not  bar  recov- 
ery'— that  the  former  phrase  pre- 
cludes mitigation  of  damages,  cer-, 
tain  It  is,  however,  the  phrase  com- 
plained of  la  the  language  of  the 
text  writers  and  courts  In  this  con- 
nection generally.  The  word  'de- 
fense' is  used  in  the  sense  of  'bar.' 
6  Cyc.  1004;  2  Paraona  on  Contracts 
(Eighth  Edition)  68;  Kurtz  v.  Frank. 
76  Ind.  594,  40  AmR  275;  Holloway 
V.  Grffflth.  32  Iowa  409,  7  AmR  208; 
Southard  v.  Rexford.  6  Cow.  (N.  Y.) 
264.  The  uae  of  the  ward  'defense' 
instead  of  the  word  'bar'  In  the  In- 
struction before  as  could  not  be  un- 
derstood to  eliminate  from  the  con- 
sideration of  the  Jury  any  question 
of  mitigating  the  damages  because 
of  a  renewed  offer  to  marry  before 
the  suit  WHS  Instituted.   In  the  very 


next  sentence,  the  Jury  were  told 
that  an  offer  to  renew  and  perform 
would  not  mitigate  the  damages  If 
made  after  the  suit  was  brought. 
Were  not  the  Jury  thereby  virtually 
told  that  mitigation  could  be  consid- 
ered as'  to  an  offer  made  before  the 
suit  was  brought?  The  instruction 
In  effect  told  them  that  mitigation 
of  damages  on  account  of  an  offer 
to  renew  and  perform  was  limited 
to  such  an  offer  made  before  the 
suit  was  instituted.  It  did  not  to- 
tally bar  a  consideration  of  mitiga- 
tion of  damages  on  account  of  such 
an  offer,  as  is  contended.  We  have 
had  doubt  as  to  whether  the  instruc- 
tion left  to  the  Jury  a  question  aa  to 
which  the  evidence  waa  conflicting. 
Did  it  allow  the  jury  to  find  whether 
the  offer  to  renew  and  perform  was 
made  before  or  after  the  suit  waa 
brourht?  Or.  did  It  assume  and  tell 
the  Jury  that  the  subsequent  offer 
was  made  after  the  Institution  of 
the  suit?  After  mature  reflection 
we  are  of  opinion  that  the  instruc- 
tion sufBciently  submitted  to  the 
Jury  this  controverted  question.  The 
evidence  plainly  proved  an  offer  to 

Eerform  made  subsequent  to  the 
reach.  The  only  controversy  in  re- 
lation to  that  offer  was  whether  It 
was  made  before  or  after  suit  was 
brought.  The  instruction  did.  we 
think,  contemplate  a  determination 
of  this  question  by  the  Jury.  It  did 
not  directly  assert  that  the  offer  was 
made  at  any  particular  time.  It 
did  say  'that  said  offer  after  this 
suit  was  brought  ia  not  ground  for 
mitigation  of  damages.'  But  this  ia 
only  one  viay  of  saying  'that  said 
offer  If  made  after  this  suit  was 
brought  is  not  ground  for  mitigation 
of  damages.'  In  the  light  of  the 
case  before  them,  the  Jury  could  not 
reasonably  have  Interpreted  it  other- 
wise. Then  was  the  instruction 
sound  in  law?  We  may  readily 
approve  It  In  that  regard  except  as 
to  the  proposition  that  an  offer  to 
marry  subsequent  to  the  breach  but 
after  suit  is  broucht  ia  not  ground 
to  mitigate  the  damages.  As  we 
have  stated,  thia  Indirectly  asserts 
that  damages  may  be  mitirated  by 
an  offer  before  suit  Is  broughL  May 
the  damages  be  mitigated  by  an 
offer  to  renew  and  perform?  And 
If  BO,  la  mitigation  on  thia  score 
limited  to  such  an  offer  made  before 
the  bringlnK  of  the  suit?  An  emi- 
nent authority  says:  'An  offer  of  the 
defendant,  after  breach,  to  marry  the 
plaintiff  may  be  shown  as  bearing 
on  the  amount  of  damages.  This 
Is  perhaps  not  properlv-  mitigation  of 
damages.  .  .  .  Under  certain  cir- 
cumstances the  offer  will  not 
mitigate  the  damages;  aa  where  the 
defendant  by  his  mtaconduct  has 
made  an  acceptance  of  the  offer  im- 
possible.' 2  SedKwtck  on  Damagea, 
sec.  641c.  Another  says:  'It  la 
doubtful  If  any  hard-and-faat  rule 
can  be  laid  down  on  this  proDosltfon. 
The  facta  and  circumstances  of  the 
whole  case  will  determine  whether 
such  evidence  is  to  be  received  or 
rejected.'  3  Sutherland  on  Damages 
(Third  Edition)  sec.  990.  That  which 
the  Indiana  court  has  written  is 
quite  pertinent:  'The  fact  and-cir- 
cumatances  of  the  refusal  or  breach 
may  often  be  such  as  to  bar  the 
possibility,  or  at  least  the  probabllr 
ity,  of  any  happy  results  from  mar- 
riage, between  the  parties,  and  the 


defendant.  In  such  a  case,  should  not 
escape  the  consequences  of  his  will- 
ful breach  of  the  engagement  by 
offering  to  consummate  a  marriage 
whose  auspices  were  already  be- 
clouded by  bis  bad  faith  and  deceit. 

How  far  such  an  offer  to 
renew  and  perform  the  broken  en- 
gagement may-  go  in  mitigation  of 
damages,  must  be  left  In  each  case 
to  the  Jury,  or  to  the  court  trying 
the  caae.'  Kurts  v.  Frank,  supra. 
The  decision  from  which  we  have 
Just  quoted  deals  with  a  case  In 
which  the  offer  to  renew  and  per- 
form waa  made  before  autt  brought. 
Indeed  the  only  caae  we  have  ob- 
served that  sanctions  mitigation  of 
such  an  offer  after  suit  Is  Kelly  v. 
Renfro,  9  Ala.  825.  44  AmD  411. 
Strong  reasons  against  penoaltting 
proof  of  auch  an  offer  after  suit  is 
brought  are  found  In  Bennett  v. 
Beami42  Mich.  346,  4  NW  8,  36  AmR 
442.  we  conclude  that  the  jury  may, 
when  the  circumstances  warrant, 
take  into  consideration  in  assessing 
the  damages  proof  of  an  offer  to 
renew  and  perform  made  prior  to 
the  beginning  of  a  suit  on  the  breach. 
But  we  can  not  sanction  the  miti- 
gating of  damages  by  an  offer  to  re- 
new and  perform  after  suit  brought. 
It  is  clearly  a«ainst  the  well  estab- 
lished general  principle  that  evi- 
dence of  facts  occurring  after  the 
beginning  of  suit  can  not  be  given 
In  aggravation  or  mitigation  of  dam- 
ages. Miller  V,  Hayes,  34  Iowa  496, 
11  AmR  154:  areenleaf  v.  McColley, 
14  N.  H.  308.  In  a  breach  of  prom- 
ise case,  Judge  Lucas  referred  to 
this  principle,  saying:  The  general 
rule,  however,  in  all  such  cases,  is 
that  no  evidence  can  be  given  of  any 
fact  having  a  tendency  to  aggravate 
or  diminish  the  damages,  which  has 
occurred  after  the  commencement  of 
the  suit.'  Dent  v.  Pickens.  84  W.  Va. 
240,  12  SE  698,  26  AmSR  921"). 

50.  Chellls  V.  Chapman,  12B  N.  T. 
214,  26  NE  808.  11  LRA  784. 

51.  Chellls  V.  Chapman.  ISS  N.  T. 
214,  26  NE  808,  11  LRA  784. 

Attacks  on  plaJatlff^  ehanwtag  see 
infra  {97. 

sa.  Trammell  v.  Vaughan.  168  Ho. 
214.  69  SW  79,  81  AmSR  802,  61  LRA 
864;  Chesley  v.  Chesley,  10  N.  H. 
827;  Baldy  v.  Stratton.  11  Pa.  316; 
Clark  v.  Reese,  26  Tex.  Civ.  A.  619, 
64  SW  783. 

sa.  Grant  t.  Willey,  101  Masa 
856;  Chesley  v.  Chealnr,  10  N.  H. 
827:  Baldy  v.  Stratton.  11  Pa.  816. 

54.  Roberts  v.  I>rulllard.  lit  Mich. 
286.  82  NW  49. 

Attatik  oa  yialatUPs  ehaatttr  fa. 

see  Infra  i  9i'. 
statemaats  osamot 
dlstlaot  awazd  of 

damages,  even  though  admissible  In 
aggravation.  Spencer  v.  Simmons. 
160  Mich.  292,  126  NW  9,  19  AnnCas 
1126  and  note;  Roberta  v.  Druillard. 
123  Mirh.  28«.  82  NW  49. 

65.  Chellls  V.  Chapman.  126  N.  T. 
214,  26  NE  308,  11  LRA  784. 

Se.  Greenup  v.  Stoker.  7  III.  688: 
Greenleaf  v.  McColley,  14  N.  H.  108: 
Dent  V.  Pickens.  34  W.  Va.  240.  13 
SE  698,  26  AmSR  931. 

fa]   Damages  owtatf  to  r^KVta 
•nlatsd  penduf  the  salt  should  not 
be  considered.     Greenup   v.  Stoker, 
7  III.  688. 

lb]  On  the  other  liaBd,  (11  a  news- 
paper article  published  over  defend- 
ant's signature,  aasaillng  plainttlTs 


AvsaoK  oa  piawoj 
pleading  or  at  trial 

[a]  aiMiAsvoiia  ati 
be  the  baala  of  a  01 


For  later  OM««i  OevelopmsatM  and  ekaaffeg  m  the  law  see  cumulative  Annotations,  aame  title,  pfCgS  4ii^UQPt9  f>>ip' 

Digitized  by  V^OOQlvL 


,ber. 


§  97] 


BREACH  OF'  MABBIAGE  PROMISE 


[9C.J.]  375 


defeDdant  maliciously,^  wantonly,  or  recklessly  al- 
leges &B  a  defense  plaintiff's  want  of  obastity,  and 
fails  to  prove  his  alleg;ations,  the  fact  should  be 
CMistdeTed  to  i^^;ravate  the  damages,"^  and  the 
same  is  true  where  defendant  unsuccessfully  at- 
tempts to  {nove  plaintiff's  unchastity  at  the  trials 
although  he  has  not  pleaded  it,''  But  it  is  usually 


oonsidered"  that,  where  the  attack  on  plaintiff's 
chastity  was  made  in  good  faith,  and  in  the  belief 
that  she  was  actually  unchaste,  it  does  not  in 
a^^avation  of  damaprea,  although  plaintiff  fails  to 
establish  his  contention  in  this  TemHtet,*"  although 
a  contrary  view  has  been  asserted. 
Attack!  Iqr  counsel  during  trial.   The  dunages 


chBracter,  and  an  Insultlnp  letter 
Addressed  by  him  to  her.  both  writ- 
ten after  the  Institution  of  suit  for 
br^h  ot  promise,  have  been  admit- 
ted to  prove  the  animus  of  defend- 
ant Id  DreakInK  his  contract  and  for 
the  consideration  of  the  jury  in 
uataalag  damages.  Osmun  v.  win- 
ter8,  80  Or.  177.  48  P  780.  (2)  It 
has  also  been  held  proper  to  take 
tnto  consideration  the  fact  that  the 
defense  was  conducted  In  such  a 
manner  as  to  aggravate  plalntifTB 
actual  suftertnc.  Broyhlll  v.  Norton. 
ITS  Uo.  IMI.  74  SW  1024. 

As  to  atfeaoka  ob  platatWs  «lutr- 
•star  im  MnuM  of  dsfease  see  infra 

I  97. 

B7.  Cal. — ^Reed  v.  Clark,  47  Cal. 
lU;  Powers  v.  Wheatley.  46  Cal.  lis. 

Colo. — Fleetford  v.  Barnett.  11 
Colo.  A.  77,  62  P  293. 

111.— Blackburn  v.  Mann.  86  111. 
2:2;  Sprarue  v.  Cralr,  61  111.  288; 
Fidler  V.  McKlnley,  21  111.  808;  But- 
ler V.  Eschleman,  18  111.  44. 

Ind. — Haymond  v.  Saucer,  84  Ind. 
S  loverr  Hunter  v.  Hatfield,  S8  Ind. 
tti]. 

Iowa. — Denslow  v.  Van  Horn,  16 
Iowa  476. 

Ulnn.— Hlvely  v.  Golnlck,  123 
Minn.  498.  602,  144  NW  213,  49  LR 
ANS  767,   AnnCa8l916A   296  [quot 

Cyc]. 

Uo.— Broyhlll  v.  Norton,  ITS  Mo. 
190.  74  SW  1024;  Liese  v.  Meyer. 
141  Mo.  K4T.  45  SW  282;  Davie  v. 
Sls«le,  27  Mo.  600:  Cole  v.  HoUlday. 
4  Mo.  A.  94. 

N.  T.— Paaree  t.  Staoe.  207  N.  T. 
SOI.  101  NB  4t4:  Chsllis  V.  Chapman. 
125  N.  T.  214.  2<  NB  SOS,  11  L.RA 
784;  Thorn  ▼.  Knapp.  42  K.  f.  474, 
1  AmR  £01;  Knltten  v.  McConnell,  SO 
X.  T.  28S;  Southard  v.  RexforS,  0 
Cow.  264. 

Oh. — ^Whlte  y.  Thomas.  12  Oh.  St. 
312,  80  AmD  847;  Duvall  v.  Fuhr- 
man.  3  Oh.  Clr.  Ct.  306,  2  Oh.  Clr. 
Dec.  174. 

Or^-Osmun  v.  Winters,  SO  Or.  177, 

46  P  780:  Kelley  v.  Hlghfield,  16 
Or.  277.  14  P  744. 

Porto  Rico. — Rivera  v.  Cadlemo, 
4  Porto  Rico  Fed.  89. 

Wta.— Leavltt  V.  Cutler.  87  Wis. 
46;  Simpson  v.  Black,  27  Wis.  206. 

"In  actions  for  breach  of  promise 
attacks  on  the  plalntltTs  character 
by  allegations  In  the  answer  of  the 
defendant  of  misconduct  and  lewd- 
ness on  her  part,  or  by  proof  of  such 
matters  on  the  trial  when  made  In 
bad  faith  may  be  considered  by  the 
Jury  In  enhancement  of  damaeea," 
Pearce  v.  SUte,  S07  N.  T.  600,  614, 
101  NE  434. 

[a)  Baa  faKh  0&  OefesdanVB 
put  may  1m  biferraa  where  he  had 
no  sufficient  reason  for  believing  hla 
(charges  to  be  true,  actual  knowledge 
by  defendant  of  their  falsity  not 
being  necessary.  Leavltt  v.  Cutler, 
17  Wla.  46. 

[b]  Thm  faUiiT*  to  offer  any  evl- 
mee  whatever  In  support  of  the 
damaging  averment,  or  the  Introduc- 
tion of  evidence  apparently  fabri- 
cated, or  so  frivolous  as  to  be  equiv- 
alent to  an  entire  failure  of  proof, 
would  tend  to  show  that  bad  faith 
on  the  part  of  defendant  which  In- 
creases the  Injury  and  ought  to  en- 
hance the  damages.    Reed  v.  Clark, 

47  CaL  194.  See  also  Osmun  v.  Win- 
ters. 30  Or.  177.  180,  40  P  780  (hold- 
ing that,  where  no  proof  of  defend- 
Mt'a  allegations  against  the  char- 
acter of  plaintiff  has  been  offered. 
It  iB  not  error  to  charge  that,  where 
defendant  falls  to  prove  sach  alle- 
latlODs.  •it  la  a  worse  oase  than  If 
there  had  been  a  simple  dental  of 
the  contract  of  marrlave,  and  tks 


action  had  proceeded  on  the  simple 
alleratlons  and  denials"). 

[c]  Proof  of  lllioit  relations  be- 
tireea  parkies. — Where  defendant  of- 
fers no  evidence  Jdi  support  of  his 
allegation  of  plalotiR's  unchastity, 
except  as  to  his  own  Illicit  relations 
with  her,  the  charge  cannot  be  con- 
sidered as  having  been  made  in  good 
faith.  Kelley  v,  Hlghneld,  16  Or. 
277,  14  P  744. 

08.    Thorn  v.  Knapp,  42  N.  Y.  474, 

1  AmR  561:  Knlffen  v.  McConnell,  80 
N.  Y.  285;  White  v.  Thomas,  12  Oh. 
St.  312,  80  AmD  347;  L,utHer  v.  Shaw. 
167  Wis.  231,  147  NW  17. 

89.  Hlvely  v.  Golnlck.  123  Minn. 
488,  603,  144  NW  213.  49  LBANS 
767,  AnnCasl916A  296  (where  It  Is 
said:'  "The  authorities  are  practi- 
cally uniform  to  the  effect  that  pluatl- 
Ing  and  attempting  to  prove  a  de- 
fense of  unchastity  In  a  breach  of 
promise  case  Is  not  ground  for 
awarding  compensation  for  the  ad- 
ditional Injury,  but  does  Justify  a 
Jury  In  awarding  punitive  damages, 
when  the  defense  Is  made  maliciously 
and  without  reasonings  for  believ- 
ing It  true.  Thorn  v.  Knapp,  42  N. 
Y.  474,  1  AmR  661;  Southard  v.  Rex- 
ford,  6  Cow.  (N.  Y.)  254.  These 
New  York  cases  established  the  rule 
that  maliciously  pleading  or  attempt- 
ing to  prove  the  unchastity  of  the 
plaintiff  aa  a  defense  or  In  mitigation 
of  damages,  was  a  Justification  for 
awarding  punitive  damages.  The 
instruction  upheld  In  Southard  v.  Rex- 
ford,  was  that.  If  defendant  had 
spread  the  case  upon  the  record  for 
the  purpose  of  destroying  plaintiff's 
character,  the  Jury  would  be  Justified 
In  givlng_exemplary  damages.  Pow- 
ers V.  Wheatley,  45  Cal.  113.  In 
Roberta  v.  Drulllard,  123  Mich.  280, 
82  NW  49,  defendant.  In  giving  his 
reasons  for  breaking  the  engage- 
ment, made  slanderous  statements 
concerning  the  plaintiff.  It  was 
held  that  evidence  of  these  state- 
ments, made  after  the  breach,  was 
admissible  to  show  the  malice  in  the 
act  of  defendant  in  breaking  the  con- 
tract and  for  the  purpose  of  enhanc- 
ing the  damages,  but  not  as  sub- 
stantive causes  of  action  to  be 
made  the  basis  of  an  award  of  com- 
pensatory damages  In  the  action. 
The  cases  cited  In  6  Cyc.  1020,  notes 
76  and  76,  are  In  accord  with  the 
New  York  and  Michigan  cases  on 
this  proposition.  They  all  proceed 
on  the  theory  that  maliciously  set- 
ting up  a  defense  of  such  character, 
without  expectations  of  being  able 
to  prove  it,  iH  evidence  of  malice  in 
the  making  or  breaking  of  the  con- 
tract, sufflclent  to  Justify  punitive 
damages.  We  find  no  case  that  holds 
that  the  charge  can  be  made  the  basis 
of  a  recovery  in  the  breach  of  prom- 
ise action  of  compensatory  dam- 
ages"). 

eo.  Cal.— Reed  v.  Clark,  47  Cal. 
194;  Powers  v.  Wheatley,  46  Cal.  IIS. 

111. — Blackburn  v.  Mann,  86  III. 
222;  Fidler  v.  McKlnley,  21  111.  S08: 
Kantzler  v.  Orant,  2  HI.  A.  280. 

Ind. — Haymond  v.  Saneer,  84  Ind. 
3  [dlst  and  dlsappr  In  part  Hunter  v. 
Hatfield.  «8  Ind.  418]. 

Iowa. — Denslow  v.  Van  Horn,  10 
Iowa  476. 

Minn. — Hlvely  v.  (3olnlck,  ISO,  Minn. 
498,  144  NW  218,  49  LRANS  767, 
AnnCaBl916A  295. 

N.  Y.— Pearca  v.  Stace,  207  N.  Y. 
606.  101  NB  484. 

Oh. — ^Whlte  V.  Thomas.  IS  Oh.  St. 
812.  SO  AmD  147;  Duvall  v.  Pohrman, 

2  Oh.  Clr.  Dm.  174.  8  Oh.  Clr.  Dec. 
306. 

Or.— Kelley  t.  Hlghfield.  16  Or. 
27T.  14  P744. 

■  Wis.— Alberts  v.  Alberts,  7S  Wla. 


72.  47  NW  95,  10  LRA  684;  X^vitt 
V,  Cutler,  37  Wis.  46;  Simpson  v. 
Black,  27  Wis.  206. 

"The  fact  that  charges  against 
plaintiff's  conduct  which  a  defend- 
ant may  seek  to  prove  are  untrue 
alone  would  not  be  ground  for  ag- 
gravating the  damages.  To  have 
that  effect  it  is  also  necessary  that 
the  charges  should  be  made  in  bad 
faith."  Pearce  v..  Stace.  207  N.  T. 
50G,  515.  101  NE  434. 

"If  the  defendant  sets  up  this  de- 
fense in  good  faith,  under  circum- 
stances which  would  warrant  a  cau- 
tious attorney  in  the  belief  and  ex- 
pectation that  it  can  be  established 
by  testimony;  and,  if  on  the  trial 
evidence  Is  produced  of  a  character 

Firoper  to  be  submitted  to  the  Jury 
n  support  of  this  defense,  we  do  not 
believe  that  because  the  Jury  (who 
are  bound  to  decide  one  way  or  the 
other),  either  from  sympathy  with 
the  plaintiff,  or  because  the  weight 
of  evidence  turns  out  to  be  In  her 
favor,  decides  against  the  defense, 
that  they  ought  In  such  a  case  to 
aggravate  the  damages.  In  other 
words.  If  in  making  this  defense  the 
defendant  acts  In  good  faith,  with 
probable  cause,  ana  with  a  reason- 
able expectation  that  he  can  estab- 
lish It,  he  should  not  be  punished 
simply  because  he  fails."  Denslow 
v.  van  Horn.  16  Iowa  476,  488. 

61.  Kaufman  v.  Pye,  99  Tenn, 
145.  169,  42  SW  25  (where  it  Is  said: 
"The  fourth  assignment  of  error  la 
baaed  upon  the  following  Instruction 
of  the  trial  court,  to  wit:  'In  this 
case  the  defendant  has  pleaded  the 
unchaste  conduct  and  want  of  virtue 
In  the  plaintiff  as  a  defense  to  the 
suit.  If  the  Jury  should  believe 
from  the  evidence,  there  has  been 
a  complete  failure  to  prove  the 
charge,  this  fact  can  be  looked  to  to 
aggravate  the  damages.'  It  la  In- 
sisted this  Instruction  is  erroneous 
in  this,  that  in  order  for  such  a 
plea  to  aggravate  the  damages,  it 
must  appear  from  the  proof  that  the 
plea  was  made  In  bad  faith.  Wa 
think  the  charge  given  on  this  sub* 
Ject  by  the  trial  court  was  unexcep- 
tionable. It  Is  true,  the  limitation 
contended  for  by  counsel  for  plain- 
tiff In  error  obtains  In  some  of  the 
States,  but  we  think  the  sounder 
rule  discards  the  qualification  in 
respect  of  bad  faith.  The  rule  is 
bottomed  on  the'  ground  that  the 
Justification  Is  placed  on  the  record 
and  will  remain  there  as  a  contin- 
ued reiteration  of  the  charge  against 
the  plaintiff,  and  therefore  a  trifling 
verdict  would  not  show  that  such 
charge  was  unfounded.'  2  Sedg.  on 
Dam.  sec.  640;  Davis  v.  Slagle.  27 
Mo.  600;  Thorn  v.  Knapp,  42  N.  Y. 
474,  1  AmR  661-  Knlffen  v.  McCon- 
nell, 30  N.  Y.  285.  So  In  2  Am.  A 
Bng.  Enc.  L.,  528  the  rule'ls  stated 
thus;  'The  fact  that,  to  Justify  hla 
refusal,  he  pleaded  the  plaintlfTs  un- 
chastity In  bar,  whether  such  plea 
was  In  bad  faith  or  not,  Is  ground  for 
aggravation  of  damages,  though  in 
some  States,  to  enhance  damages, 
the  plea  of  justification  must  havs 
been  made  in  bad  faith,  and  in  some 
It  cannot  be  taken  Into  oonsidera- 
tlon  at  all.'  In  the  analogous  action 
for  libel  and  malicious  prosecution 
It  Is  held  in  this  State  that  a  plea 
of  justUloatlon,  when  the  proof  falls 
to  sustain  ft,  may  be  looked  to  In 
aggravation  of  the  damages.  Shirley 
V.  Keathv,  4  C!oldw.  iTeniO  29; 
Bradan  v.  waJksr,  8  Humptar.  CTenn.) 
84;  Wilson  t.  Nations,  S  Yerg. 
XTenn.)  211;  Williams  v.  Norwood.  2 
Terr.  (Tenn.)  828.  So  In  th«  reoent 
ease  of  Ferguson  t.  Uoqce,  98  Tenn; 
Mt.n  SW  i41..wUeh  Wriijti^Jti^^^ 
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eannot  be  enhanoed  by  reason  of  anything  that 
counBel  for  defendant  may  say  which  ia  derogatory 
to  the  character  of  plaintiff,  evm  though  defendant 
fails  to  object  thereto." 

for  breach  of  marriage  contract,  the 
trial  court  had  charged  the  Jury  that 
they  might  look  to  any  Indignities  of- 
fered plafntltr  during  the  trial,  any 
Imputations  against  her  character  or 
Impeaching  her  virtue,  If  any  were 
made,  and  were  untrue,  as  an  element 
of  damages.  It  was  objected  that  this 
would  not  be  so  unless  such  charges 
and  Insinuations  were  wantonly  and 
needlessly  made.  But  this  Court 
cited  the  case  of  Williams  v.  Nor- 
wood, supra,  as  holding  that.  If  such 
charges  were  proven  true,  they 
would  go  in  mitigation  of  damages, 
and,  If  untrue,  they  must  be  held  to 
have  been  wantonly  made"). 

aa.  Pearce  v.  Stace,  207  X.  T.  B06, 
514,  101  NB  434  (where  counsel  for 
plaintiff  requested  the  following 
charge:  "That  tf  they  And  that  the 
defendant  has  authorised  his  counsel 
to  make  scandalous  charges  and 
statements,  either  In  his  opening,  or 
elsewhere  In  the  case,  which  tend  to 
reflect  discredit  upon  the  pialntlff  or 


[$  98]  c.  Seduction.  Although  it  is  held  other- 
wise in  a  few  jurisdjetions,"  the  OTerwhelming 
weight  of  authority  support!  the  view  that  it  is 


■tain  her  reputation,  and  If  they  fur- 
ther find  that  suut  charires  were 
made  and  were  scandalous  and  were 
untrue,  under  all  the  facts  and  cir- 
cumstances In  the  case,  and  were  de- 
signed to  reflect  discredit  upon  the 

ftlaintlfC,  or  stain  her  reputation,  the 
ury  may  consider  sudi  oironm- 
Btances  on  the  question  of  damages. 
If  they  And  the  plaintiff  is  entitled  to 
recover  anything."  The  trial  court 
said:  "Yes,  if  you  find  that  the  de- 
fendant authorised  anything  of  that 
kind  upon  the  part  of  couns^,  or  per- 
mitted It  without  objection.''  This 
was,  however,  held  erroneous  by  the 
court  of  appeals,  which  said:  "The 
effect  of  the  charge  secondly  above 
mad*  as  requesteo,  namely,  that  If 
counsel  for  defendant  In  the  opening 
or  closing  of  the  case,  or  at  any 
time,  made  scandalous  charges  or 
statements  against  the  plaintiff  or 
detrimental  to  her  reputation,  au- 
thorised by  the  defendant  or  permit- 
ted without  objection  in  his  presence, 
would  prevent  counsel  for  a  defend- 
ant In  the  presentation  of  the  case 
to  the  Jury  from  characterising  the 
evidence  of  the  plalntia  and  her  cred- 
ibility as  a  witness,  lest  increased 
damages  should  follow.  Such  a  rule 
would  likewise  require  a  defendant, 
during  the  courae  of  the  trial  and  the 
opening  and  submission  of  the  case 
to  the  Jury,  to  determine  the  pro- 
priety or  impropriety  of  questlone 
askeo.  arguments  before  the  court 
and  Jury  by  his  counsel,  and  to  in- 
terrupt the  proceedings  by  objections 
If  remarks  tending  to  reflect  dis- 
credit upon  the  plaintiff  or  stain  her 
reputation  were  made  by  his  counsel: 
otherwise  be  subjected  to  Increased 
damages.  The  charge  made  was  erro- 
neous. It  Is  the  province  of  the  trial 
Justice  to  control  the  conduct  of 
counsel  during  the  trial.  Suitors  can- 
not be  subjected  to  increased  dam- 
ages for  a  failure  to  Interrupt  pro- 
ceedings in  court  or  assume  a  duty 
Incumbent  on  the  trial  Judge"), 

63.  Baldy  v.  Stratton,  11  Pa.  316; 
Weaver  v.  Bachert.  2  Pa.  80,  44  AmD 
159  and  note;  McPadden  v.  Reynolds, 
S  Pa.  Cas.  106,  11  A  638;  Olessefskl 
v.  Taylor,  19  Pa.  Dlst.  146;  Wrynn  v. 
Downey.  27  R.  I.  464,  63  A  401,  114 
AmSH  «3.  4  LRANS  6IS  and  note,  8 
AnnCas  912  and  note;  Mains  v.  Led- 
erer,  21  R.  I.  870.  4S  A  876;  Perkins 
V.  Hersey,  1  R.  I.  498. 

[al  This  Tiew  was  vtgorouly  as- 
serted and  defended  by  the  Uode 
Island  oonrt  in  the  following  lan- 
guage: "The  defendant's  exception 
raised  the  question  which  is  now  he- 
ton  us;  Whether  or  not  In  Rhode 
Island  evidence  of  seduction  may  be 
admitted  In  aggravation  of  damages 
In  an  action  for  breach  of  promise  of 
marriage.  The  question  came  up  for 


decision  by  the  court  in  1851,  in  Per- 
kins V.  Hersey,  1  R.  I.  493.  At  that 
time  the  full  bench  of  the  Supreme 
Court  sat  In  Jury  cases,-  and  the 
charge  of  Chief  Justice  Greene  Is 
therefore  the  opinion  of  the  court. 
In  directing  the  Jury  as  to  the  rule 
of  damages,  he  says:  'The  fact  that 
the  plaintiff  was  seduced  you  will  not 
consider  In  this  connection.  We  have 
a  statute  which  affords  the  plaintiff 
a  remedy  for  the  injury  thus  done 
her  In  a  more  appropriate  form.'  The 
last  statement  of  the  charge  la  not 
clear.  If  It  refers  to  the  statute, 
Digest  1844,  p.  392,  t  78,  punishing 
as  a  criminal  any  person  who  should 
'obtain  carnal  knowledge  of  a  female 
by  virtue 'o/  a  f elgnea  or  pretended 
marriage,  or  by  a  false  or  feigned 
expressed  promise  of  marriage,'  it 
may  be  said  that  this  affords  no 
remedy  to  the  plaintiff.  The  statute, 
though  superseded  In  terms,  is  still 
substantially  embraced  in  the  stat- 
ute. General  Laws,  cap.  281.  Section 
6,  enacted  aa  'An  act  for  the  better 
protection  of  the  persons  of  women 
and  girls,'  etc..  Public  Laws  of  R.  I. 
cap.  788,  January,  1889,  which  has, 
however,  a  much  broader  scope  than 
the  former  law.  The  action  of  tort 
which  the  father  or  master  has  for 
the  seduction  of  his  daughter  or  serv- 
ant, which  in  the  case  of  father  and 
daughter  would  be  practically  avail- 
able for  her  benefit,  is  not  given  by 
statute.  The  report  of  the  case  re- 
cites that  the  plaintiff  had  given 
birth  to  a  child,  and  it  seems  most 
likely  that  the  "more  appropriate' 
statutory  remedy  was  the  process  by 
which  the  putative  father  is  com- 

Selled  to  take  upon  him  the  care  of 
is  child.  Whatever  may  have  been 
the  allusion,  the  doctrine  Is  plainly 
declared  and  has  been  followed  In 
this  State  for  mora  than  fifty  years. 
The  principle  on  which  It  Is  founded 
has  been  re-attrmed  by  this  court  as 
lately  as  October  IS,  1891,  in  Conlon 
V.  Cassidy,  17  R.  I.  818,  IS  A  100, 
where  it  is  said:  'All  ths  counts  in 
the  declaration  except  that  entitled 
"additional  count"  are  to  be  regarded 
as  counts  for  seduction,  the  promises 
of  marria«e  being  Introduced  merely 
In  aggravation.  To  these  counts  the 
demurrer  Is  sustained.  The  plaintiff 
can  not  allege  her  own  criminal  mis- 
conduct as  a  ground  of  action.'  The 
opinion  in  Mainz  v.  Lederer,  21  R.  I. 
370.  875,  43  A  876,  attempts  to  ex- 
plain away  the  decision  in  Perkins 
V.  Hersey.  supra,  and  while  affirming 
the  doctrine  of  Conlon  v.  Cassidy, 
supra,  that  for  mere  seduction  there 
can  be  no  action,  holds  that  'assum- 
ing seduction  brought  about  solely 
through  a  promise  of  marriage,'  the 
fact  of  seduction  may  be  considered 
In  assessing  damages.  The  court  in 
this  decision,  therefore,  presume  to 
change  the  law  which  had  always 
prevailed  in  this  State.  The  defend- 
ant asked  for  a  re-argument,  which 
was  granted  Just  before  Chief  Jus- 
tice Matteson  resigned,  and  the  re- 
argument  was  had.  after  Judge 
Stlness  became  chief  Justice,  before 
all  four  Justices  of  the  Appellate 
Division.  The  result  was  an  even 
dtvlaion  of  the  court,  and  the  peti- 
tion for  a  new  trial  was  denied.  So 
that,  while  the  ruling  of  the  trial 
court  stood  for  that  case,  there  was 
no  authoritative  decision  of  the  ques- 
tion of  law  Involved.  The  case  at 
bar.  then,  brings  the  question  before 
us  anew.  Shall  this  court  now  give 
to  a  woman  the  right  to  recover  dam- 
ages from  her  seducer,  who  has  like- 
wise violated  his  promise  to  marry 
her?  Can  It  hold  that,  while  a  woman 
can  not  allege  seduction  as  a  cause 
of  action  and  a  breach  of  promise  of 
marriage  In  aggravation  of  damageSi 
she  may  hereafter  In  this  State  al- 


lege a  breach  of  promise  of  marriage 
as  a  cause  of  action  and  seduction  in 
aggravation  of  damages?  It  does  not 
seem  to  us  to  be  within  the  province 
of  the  Judiciary  to  alter  a  rule  of 
law  which  has  been  so  long  In  force. 
It  is  for  the  court.  Indeed,  to  find 
and  declare  new  applications  of  old 
principles,  adapting  them  to  the  di- 
versified circumstances  of  the  time; 
but  for  the  legislature  alone,  under 
constitutional  limitations,  to  repeal 
and  modify  such  laws,  either  statute 
or  common,  as  it  deems  outworn  or 
hurtful.    The  court  may  foster  and 
direct  the  growth  and  development  of 
established  rights,  but  may  not  sup- 
press or  Ignore  them,  or  create  new 
ones.    The  case  at  bar  presents  no 
new  relations  or  problems.  Unhap- 
pily, seductions  and  breaches  of  the 
promise  of  marriage  have  been  dealt 
with  by  the  courts  from  time  im- 
memorial.   T.  B.  46,  EMw.  III.  fol.  ti, 
case  80;  Rolcroft  v.  Dickenson,  Car- 
ter 238,  124  Reprint  983;  Harrison  v. 
Cage,  1  Ld.  Raym.  886,  91  Reprint 
11S6:  Stretch  v.  Parker,  1  Rolle  Abr. 
22;  Holt  V.  Clarencleux,  Str.  9S7,  93 
Reprint  9S4.    It  Is  true,  that  In  most 
of  the  United  States,  the  courts  hare 
ignored  these  limitations  on  Judicial 
construction  and  have  sustained  the 
contention  of  the  plaintiff  as  to  the 
admissibility  of  such  evidence.  But, 
aside  from   the   objection   lust  set 
forth,  an  examination  of  the  deci- 
sions does  not  convince  us  that  the 
conclusions  which  they  have  reached 
are  supported  by  sound  reason.  It 
was  shown  by  Breese,  J.,  In  his  able 
dissenting  opinion  In  Fidler  v.  Mc- 
Klnley,  21  III.  808.  316,  that  all  the 
cases  up  to  his  time,   1869.  were 
founded  upon  a  dictum  of  Parsons, 
C.  J.,  in  Paul  V,  Praxler,  3  Mass.  71, 
8  AmD  96.    He  mentions  and  crit- 
icises   Conn    V.    Wilson,    t  Overt. 
(Tenn.)  288,  G  AmD  663  (1814);  Boyn- 
ton  V.  Kellogg,  S  Mass.  189.  8  AmD 
122   (1807):  Whalen  v.  Layman.  2 
Blackf.    (Ind.)    194,    18    AmD  157 
(1828):  Green  v.  Spencer,  8  Mo,  818, 
26  AmD  672   0834):  and  TubbB 
Van  Kleek,  18  111.  448  (1861).  where 
the  chief  Justice  dissented.  The  case 
of  Paul  V.  Prasler,  S  Hass.  71,  t  AmD 
96,  was  an  action  for  seduction,  and 
the  court  held  that  It  could  not  be 
maintained,  sayinc:   'She  is  a  par- 
taker of  the  crime,  and  can  not  come 
into  court  to  obtain  satisfaction  for 
a  supposed  injury  to  which  she  was 
consenting;'   and    then    the  learned 
Judge    discusses    the    propriety  of 
amending  the  law  so  as  to  give  auch 
an  action,  and  utters  the  following 
dictum :    'As   the   law   now  stands, 
damages  are  recoverable  for  a  breach 
of  promise  of  marriage;  and  if  se- 
duction   has   been    practiced  under 
color  of  that  promise,  the  Jury  will 
undoubtedly  consider  It  as  an  ag- 
gravation of  the  damages.'  What  was 
said  by  Judge  Breese  In  1869  Is  sub- 
stantially true  at  the  present  day. 
All  the  leading  cases,  with  two  or 
three  exceptions  referred  to  below, 
are  based  simply  upon  the  authority 
of  this  dictum  and  the  cases  through 
which  It  has  been  transmitted.  King 
V.  Kersey,  2  Ind.  402  (1850),  relies  on 
Whalen  v.  Layman,  2  Blackf,  (Ind.) 
194.  18  AmD  167;  Wells  v.  Padgett, 
8  Barb.  (N.  T.)  323   (1850).  quotes 
Paul    V.    Frazler,    supra;    Green  v. 
Spencer,  t  Mo.  318.  26  AmD  672,  and 
another  case  In  the  eame  volume — 
Hill  V.   Maupin,   3   Mo.   823  (1834). 
Coll   V.   Wallace,   24   N.   J.    L.  291 
(1864),    holds*  that    the    action  of 
breach  of  promise  of  marriage  is  an 
exception  to  all  rules  of  damages, 
and    cites   Paul   v.    Frazler.  supra. 
Potts.  J.,  dissenting,  says,  on  this 
point  (p,  818):  'I  am  not  able  to  as- 
sent to  the  doctrine,  that  In  an  ac- 
tion for  breach  of  promise  of  mar- 
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^opa  to  tate  into  eoniideraticmf  in  aggravation  of  I  damages,  the  faet  that  defendant  sedneed  plaintiff 


Tiige,  the  plaintiff  can  lenlly  give 
Id  evidence  her  seduction  by  the  de- 
fendant In  aiKravatlon  of  damages. 
£be  can  not  have  an  action  for  se- 
duction; she  can  not  recover  dam- 
ises  directly  for  such  an  Injury. 
Thia  is  the  result  of  principles  as 
well  fixed  and  established  as  any  In 
the  lavr.  She  Is  a  party  to  the  mis- 
chief, in  the  eye  of  the  law,  equally 
guilty  with  her  seducer;  and  I  can 
not  see.  with  this  well-establlBbed 
doctrine  standing  la  the  way,  how 
she  can  be  allowed  to  recover  dam- 
ages for  the  seduction  under  the 
tonn  of  an  action  for  breach  of  prom- 
ise.' Goodall  V.  Thurman,  1  Head 
(Tenn.)  209  (1858),  follows  Conn  v. 
WUson,  2  Overt.  (Tenn.)  233,  6  AmD 
CSl.  Matthews  v.  Crlbbett,  11  Oh. 
St.  330  (1860),  contains  no  argument 
and  no  citation.  Knlflen  v.  McCon- 
nell.  30  N.  Y.  285  (1864).  approves 
Wells  V.  Padgett,  supra.  Sherman  v. 
R&wson,  102  Mass.  3»&  (1869),  argues 
the  point  as  follows  (p.  899),  Colt, 
J.:  It  may  be  true  that  damages  for 
the  seduction,  as  a  distinct  ground 
of  action,  can  not  be  added  to  the 
damages  which  the  plaintiff  is  en- 
titled to  recover  for  a  breach  of  the 
alleged  promise  to  marry.  It  would 
be  an  Indirect  mode  by  which  the 
pUlntlff  could  recover  damages  for 
an  act  which  can  not  be  the  founda- 
tion of  an  action  In  favor  of  the 
party  seduced,  because  the  policy  of 
the  law  forbids  satisfaction,  to  a 
partner  in  the  crime,  for  a  supposed 
injury  to  which  she  was  consenting. 
But  It  does  not  follow  that  the  fact 
of  the  seduction  is  not  to  be  taken 
Into  consideration  at  all  by  the  Jury. 
The  action  is  nominally  for  a  breach 
of  contract,  but  the  measure  of  dam- 
ages iB  Qxed  by  rules  not  precisely 
like  those  which  apply  to  ordinary 
contracts  where  injury  to  the  person 
is  not  Involved.  They  are  awarded 
upon  principles  more  commonly  ap- 
plicable In  actions  of  tort  The 
plaintiff  is  entitled  to  compensation, 
□Gt  tbat  term  Implies  Indemnity  for 
all  that  she  has  suffered  by  the  de- 
fendant's bad  faith.  It  includes  in- 
Jury  to  her  affections  and  wounded 
pride.  '  It  involves  necessarily  a  con- 
■ideration  of  all  the  circumstances  of 
the  plaJntifTs  actual  situation  at  the 
time  of  the  breach  of  the  promise. 
If,  by  reason  of  an  imprudent  or 
criminal  act  In  which  both  partici- 
pated, she  is  brought  to  such  a  state 
that  the  suffering  occasioned  to  her 
feelings  and  affections  must  neces- 
sarily be  increased  by  his  abandon- 
ment, then  that  would  be  but  an  in- 
adequate and  poor  compensation 
which  did  not  take  It  into  account. 
Dunages,  It  is  true,  must  be  awarded 
solely  for  the  suffering  which  results 
from  the  defendant's  refusal  to  per- 
form his  promise.  But  under  this 
mte,  even  they  can  not  be  Justly 
estimated  without  regarding  the  In- 
creased exposure  to  mortlflcatlon  and 
distress  to  which  she  has  been  left 
hy  a  seduction  and  promise  of  mar- 
riage afterwardls  broKen.  We  under- 
nand  this  to  have  long  been  the  law 
«f  this  Commonwealth.  The  remark 
of  Parsons,  C.  J.,  in  Paul  v.  Frasler, 
mipra,  fn  reference  to  the  damages 
to  be  awarded  In  tliese  cases,  seems 
to  go  farther,'  citing  Weaver  v. 
Bachert,  2  Pa.  80.  44  AmD  1B9,  wbitHi 
holds  that  seduction  can  not  be  given 
In  evidence  but  circumstances  mas: 
Tnbbs  V.  Van  Kleek.  IS  111.  446;  Knlf- 
fen  V.  McConnell,  30  N.  T.  88B:  Wells 
T.  Padgett,  8  Barb.  (N.  Y.)  823; 
Baldy  v.  Stratton,  11  Pa.  SIC.  This 
Is  the  first  attempt  to  show  that  the 
doctrine  can  be  reconolled  with  the 
Mtabllshed  principle  that  a  wrong- 
doer can  not  recover  from  hla  ac- 
complice compensation  for  what  he 
has  lost  by  committing  the  offence. 
The  argument  of  the  Teamed  Judge 
Ib:  a  woman  can  not  recover  dam- 
^es  for  her  seduction  directly  or  in- 
directly, because  It  Is  an  offence  on 
her  part  to  consent  to  the  seduction; 
but  she  may  recover  more  damages, 
when  she  has  been  seduced  because 


of  the  condition  In  which  seduction 
leaves  her,  than  she  may  when  she 
has  not  been  seducedf  1.  e.,  sedaction 
as  a  fact  constitutes  no  cause  of  ac- 
tion or  basis  for  damages,  directly 
or  Indirectly;  seduction  as  a  circum- 
stance is  the  basis  of  Increased  dam- 
ages. We  can  not  assent  to  this  rea- 
soning. If  a  woman  recovers  addi- 
tional damages  when  she  has  been 
seduced,  she  is  recovering  indemnity 
for  the  consequences  of  an  offence 
against  the  law.  In  which  she  has 
been  a  consenting  actor.  If,-  during 
a  promise  of  marriage,  a  woman 
should  be  seduced  by  a  third  person, 
could  she  recover  more  damages 
against  her  promisor  In  an  action  for 
a  breach  of  the  promise  on  that  ac- 
count,  as  a  circumstance?  On  the 
contrary,  her  yielding  to  such  seduc* 
tion  would  absolve  the  promisor  en- 
tirely, or  in  some  Jurisdictions  would 
go  in  mitigation  of  damages.  Dupont 
V.  McAdow,  6  Uont  227,  9  P  926.  It 
follows  clearly,  then,  that,  If  she 
may  recover,  It  Is  only  against  the 
seducer,  and  really  for  the  seduction. 
If  she  may  recover  such  Indemnity 
in  an  action  of  breach  of  promise  of 
marriage.  It  Is  the  only  action  of 
contract  or  tort  known  to  the  com- 
mon law  where  It  Is  allowable.  In 
any  case  of  tort,  where  the  Injury  is 
the  result  of  her  own  act  and  an- 
other's, her  action  Is  wholly  barred 
by  her  contributory  negligence.  In 
any  action  of  contract,  she  can  not 
voluntarily  enhance  the  damages  and 
recover  them  so  aggravated  by  her- 
self. Sauer  v.  Schulenberg.  33  Md. 
288.  3  AmR  174,  relies  on  Tubbs  v. 
Van  Kleek,  supra,  Whalen  v.  Lay- 
man, 2  Blackf.  (Ind.)  *«94,  18  AmD 
167,  Paul  V.  Fraxler,  supra.  Coil  v. 
Wallace,  supra,  Knlffen  v.  McConnell, 
supra.  Wells  v.  Padgett,  supra.  Conn 
v,  Wilson,  supra,  Sheahan  v.  Barry, 
27  Mich.  217  (1872).  argues  that  se- 
duction is  Itself  a  breach  of  the 
promise  to  marry,  that  the  law  does 
not  regard  the  parties  as  equally  at 
fault,  and  that  the  practice  to  admit 
such  testimony  is  sustained  by  the 
common  law  and  the  sentiment  of 
mankind.  A  subsequent  case,  Ben- 
nett v.  Beam,  42  Mich.  346,  4  NW  8, 
36  AmR  442  (1880),  still  further  de- 
velops these  views,  as  follows  <p. 
361):  'That  the  act  of  seduction,  un- 
der a  promise  of  marriage,  should  go 
a  great  ways  with  a  Jury  in  estimat- 
ing Uie  damages,  ought  to  be  true 
both  in  law  and  &ct  in  many  cases, 
the  loss  sustained  from  a  breach  of 
the  agreement  to  marry  may  be  but 
slight  indeed:  but  never  can  this  be 
the  case  where  the  lifelong  blight 
which  seduction  entails  enters  Into 
the  case.  Respectable  society  In- 
flicts upon  the  unfortunate  female  a 
severe  punishment  for  her  too  con- 
flding  Indiscretion,  and  which  the 
marriage  would  largely,  if  not 
wholly,  have  relieved  her  from.  The 
fact  of  seduction  should,  therefore, 
go  a  great  ways  in  fixing  the  dam- 
ages, as  In  no  other  way  could 
amends  be  made  the  plaintiff  for  the 
Injury  she  sustained,  or  the  defend- 
ant be  properly  ininlshed  for  his  ag- 
gravated offence.  It  would  seem  also 
to  be  In  full  aooord  with  the  sense  of 
Justice  implanted  In  the  heart  of 
every  right,  high-minded  person,  and 
therefore  with  the  reason  of  the 
common  law,'  The  argument  of  the 
Michigan  court  is  more  logical  than 
the  Massachusetts  opinion,  though 
the  premises  from  which  it  proceeds 
are  unstable.  It  denies  first  that  the 
parties  are  in  pari  delicto,  and  states 
secondly  that  the  doctrine  Is  estab- 
lished by  the  common  law.  Neither 
of  these  statements  is  true.  If  predi- 
cated of  the  English  common  law  as 
adopted  by  us.  See  opinion  of  Treat, 
C.  J.,  in  "rubbs  v.  Van  Kleek,  supra. 
The  American  current  of  decisions, 
as  we  have  seen,  flows  from  the 
Massachusetts  dictum.  In  Michigan 
a  statute  was  In  force  permitting  a 
woman  to  sue  her  seducer  for  dam- 
ages In  the  name  of  her  i>arent  If 
she  were  a  minor,  or  In  the  name  or 


any  relative  whom  she  might  select 
if  she  were  of  full  age.  Sneahan.  v. 
Barry,  27  Mich.  217.  This  might 
have  been  construed  to  declare  the 

fiublic  policy  of  Michigan,  and  noth- 
ng  but  the  rules  of  pleading  would 
then  stand  in  the  way  of  decision; 
but  when  the  court  proceeds  to  in- 
voke the  deceitful  authority  of  the 
human  heart,  he  forgets  that  that 
organ  Is  figuratively  the  seat  of  the 
emotions  and  not  of  the  understand- 
ing. The  heart  deals  with  individual 
cases,  not  with  general  principles, 
and  the  common  law  leaves  sufllclent 
scope  for  the  sentiments  of  pity  or 
rignteous  Indignation  In  the  latitude 
of  penalties  within  which  the  court 
Axes  sentences  for  crime,  and  in  the 
still  broader  discretion  of  a  petit 
jury  In  tort  cases  calling  for  vin- 
dictive damages.  Williams  v.  Hol- 
lingaworth,  6  Baxt.  (Tenn.)  12  (1873), 
contains  no  citation  and  no  argument. 
A  new  trial  was  granted  on  other 

f rounds.  Leavltt  v.  Cutler.  37  Wis. 
6  (1876),  contains  no  argument. 
Collins  v.  Mack,  31  Ark.  684  (1877), 
is  the  converse  of  our  case  of  Conlon 
V.  Cassldy,  17  R.  I.  518,  23  A  100. 
There  were  apparently  two  counts  In 
the  declaration,  one  for  breach  of 
promise,  one  for  seduction.  It  was 
held  that  the  first  would  lie,  and  the 
second  might  be  treated  as  an  alle- 
gation in  aggravation  of  damages. 
The  question  Is  not  discussed.  The 
only  citation  Is  Sedgwicic  on  Dam- 
ages, 6th  ed.  248.  In  Hattln  v.  Chap- 
man, 46  Conn.  607  (1879),  there  Is  no 
discussion  and  there  are  no  citations. 
Bennett  v.  Beam,  supra,  we  have  al- 
ready considered.  Hurts  v.  Prank,  76 
Ind.  694,  40  AmR  275  (1881),  cites 
cases  to  the  effect  that  punitive  dam< 
ages  may  be  allowed.  The  doctrine 
was.already  adopted  In  that  State  by 
Whalen  v.  lAvman,  supra.  Qlese  v. 
Schultz,  68  Wis.  462,  10  NW  69S 
(1881),  and  the  same  case  again  be- 
fore the  court  in  65  Wis.  488  (ISSfi), 

S rants  a  new  trial  twice  because 
amages  for  sickness  resulting  from 
seduction  were  allowed.  Cole,  C.  J., 
dissents,  but  on  what  ground  does 
not  appear.  Kelley  v.  HIghfleld,  15 
Or.  277,  14  P  744  (1887),  is  not  in 
point.  McKinsey  v.  Squires,  82  W. 
Va.  41,  9  SB  66  (1889),  Is  a  bill  In 
equity  for  breach  of  promise  of  mar- 
riage and  seduction,  and  relies  on 
Sauer  v.  Schulenberg,  S3  Md.  288,  3 
AmR  174,  Sherman  v.  Rawson,  102 
Mass.  895,  Kniffen  v.  McConnell.  80 
N.  Y.  285,  Wells  v.  Padgett,  8  Barb. 
(N.  T.)  823.  The  decision  that  the 
two  causes  of  action  can  be  Joined  In 
a  bill  in  equity  depends  on  a  State 
statute.  Bird  v.  Thompson,  96  Mo. 
424,  9  SW  788  (1888),  affirms  the  law 
as  theretofore  settled  In  Missouri. 
Musselman  v.  Barker,  26  Nebr.  737, 
42  NW  759.  cites  Tubbs  v.  Van  Kleek, 
supra.  Coll  v,  Wallace,  supra.  Mat- 
thews V.  Crlbbett,  supra,  Lowden  v. 
Morrison,  36  111.  A.  495  (1889),  .fol- 
lows Tubbs  V.  Van  Kleek.  supra, 
Burnett  v.  Slmpklns,  24  III.  264  and 
Pldler  V.  McKlnley,  21  111.  808.  Dag- 
gett  V.  Wallace,  7B  Tex.  3S2,  18  SW 
49,  16  AmSR  908  (1889),  cites  Kelley 
V.  Rlley,  106  Mass.  830,. 8  AmR  886 
and  Sherman  v.  Rawson,  102  Mass. 
395.  Jennette  v.  Sullivan,  68  Hun 
361,  IS  NTS  266  <180S>,  follows  the- 
former  New  York  deounons.  Kauf- 
man V.  Fye,  99  Tenn.  14B,  4S  SW  ZS 
(1897),  follows  aoodall  V.  Thurman, 
1  Head  (Tenn.)  209  and  Williams  v. 
Holllngsworth.  6  Baxt.  (Tenn.)  12. 
The  remarkable  unanimity  among 
so  many  eminently  respectable  tri- 
bunals In  Imposing  this  doctrine 
upon  the  common  law  must  be 
founded  on  some  supposed  natural 
equity,  and  this  can  be  none  other 
than  the  conviction,  which  'some  of 
the  opinions  quoted  come  very  near 
expressing,  that  sexual  intercourse 
between  persons  who  are  engaged  to 
marry  each  other  is  not  criminal. 
But  this  is  not  the  doctrine  of  the 
common  law.  Such  an  act  could  be 
Innocent  only  If  Intended,  as  an  aa- 
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under  the  promise  of  marriage,**  and  the  fact  that  |  plaintiff  hae  a  atatntory  right  of  action  for  the 


Tbe  common  law  made  verba  de 
future  cum  copula  evidence  of  mar- 
tlAga  Itself,  not  the  basts  of  an  ac- 
tion for  breach  of  promise.  The 
Question  In  such  cases  Is  one  of  in- 
tention purely.  Peck  v.  Peck,  12  R. 
I.  486.  84  AmR  702.  If  the  Intention 
la  to  consummate  a  marriage,  ft  la 
a  marrlase  and  the  act  Is  Innocent; 
If  It  Is  not  so  Intended  by  the  part* 
les,  the  act  is  criminal  In  both.  The 

fireaumptlon  that  the  Intercourse  is 
nnocent  therefore  precludes  an  ac- 
tion for  not  doing'what  the  presump- 
tion says  has  been  done.  See  Z. 
BiBh.  Mar.  Dlv.  &  Sep.  |  SKS  and  fol- 
lowing. And  whether  the  act  be 
Innocent  or  guUty,  the  maxim  volenti 
non  fit  Injttria  takes  from  both  con- 
■entlns  puHes  the  right  to  sue  at 
common  law.  Against  these  authori- 
ties we  are  constrained  to  adhere  to 
the  conclusions  of  Treat,  C.  J.,  In 
Tubbs  v.  Van  Kleek,  supra;  of  the 
court  of  Kentucky,  in  Burks  v.  Shain, 
2  Bibb  341,  6  AmD  616;  of  the  court 
of  Pennsylvania,  in  Baldy  v.  Strat- 
ton,  11  Pa.  316;  Weaver  v.  Bachert, 
2  Pa.  80,  44  AmD  169;  and  Hay  v. 
Graham,  8  Watts  &  S.  27:  of  Judge 
Breese  In  Fldler  v.  McKinley.  supra; 
of  Potts,  J.  in  Coil  v.  Wallace,  supra: 
and  upon  the  uniform  practice  of 
our  own  court  since  the  time  of  Chief 
Justice  Greene.  If  the  question  were 
to  be  decided  with  reference  to  the 
Justice  and  expediency  of  the  pres- 
ent law,  we  should  doubt  the  pro- 
priety of  making  the  suggested  alter- 
ation. The  criminal  statutes  now 
make  a  wide  distinction  between  the 
seducer  and  his  victim  in  the  pun- 
ishments they  allot  to  each.  If  the 
female  be  under  eighteen  years  of 
age,  or  If  the  seduction  be  obtained 
by  fraud  or  threats,  the  seducer  may 
be  Imprisoned  for  five  years.  The 
penalty  may  be  ten  years'  Imprison- 
ment if  the  female  Is  under  sixteen— 
Gen.  Laws,  cap.  281,  Si  4,  S — but 
there  can  be  no  conviction  upon  the 
uncorroborated  testimony  of  the  par- 
tlceps  crlmlnls.  The  common  law 
gives  to  the  father  or  master  of  a 
minor  female  an  action  for  damages 
against  the  seducer  in  which  vindic- 
tive damages  are  allowable;  but 
otherwise  holds  both  parties  as  free 
agents  to  an  equal  reaponslblllty.  It 
may  be  doubted,  In  the  words  of 
Chief  Justice  Parsons,  in  Paul  v. 
Frazier.  supra,  in  case  the  law- 
makers give  an  action  to  a  woman 
to  recover  for  her  own  seduction, 
^whether  seductions  will  afterwards 
be  less  frequent,  or  whether  artful 
women  may  not  pretend  to  be  seduced 
in  order  to  obtain  a  pecuniary  com- 
pensation.' And  may  not  an  artful 
woman  who  has  had  illicit  relations 
with  a  man  as  easily  pretend  to  have 
received  a  promise  of  marriage  In 
order  to  recover  damages  for  seduc- 
tion? Fraud  and  cunntUK  and  avar- 
ice and  desire  are  not  exclusive 
characteristics  of  either  sex.  We 
may  not  assume  that  the  rules  of 
temptress  and  tempted,  as  cast  In 
the  earliest  recorded  human  tragedy, 
axe  always  inverted  In  the  dramas  of 
modern  society.  It  seems  to  us  that 
social  morality  will  not  be  promoted 
by  relieving  either  sex  of  legal  re- 
sponsibility for  voluntary  action.  In 
.California.  Indiana,  Iowa,  and  Ten- 
nessee the  legislatures  have  taken 
a  different  view  and  have  expressly 
conferred  upon  a  seduced  woman.  If 
unmarried,  a  right  of  action  for  her 
seduction — note  to  Weaver  v.  Bach- 
ert, 44  AmD  159  and  cases  cited.  If 
the  change  in  our  law  la  thought 
desirable  It  should  be  made  by  the 
General  Assembly,  as  we  have  said 
before.  What  the  law  ought  to  bo 
is  for  the  legislature,  not  for  the 
court,  to  decide."  Wrynn  V.  Downey, 
27  R.  I.  464,  455.  63  A  401.  114  AmSR 
«S.  4  LRANS  615.  8  AnnCas  912. 

64.  U.  S.— Mccarty  v.  Heryford, 
12&  Fed.  46. 

Ark. — Davie  v.  Padgett.  117  Ark. 
S44,  176  SW  833;  CoUlnB  v.  Mack.  II 
Ark.  $H. 


Cal.— Lanlcan  t.  Neely,  4  CaL  A. 
7<0.  89  P  441. 

Colo. — HarrlBvn  v.  Carlaon,  4i  Colo. 
B6.  101  P  76. 

Conn. — Hattin  t.  Chapman.  48 
Conn.  ft07. 

Ga.— Anderson  v.  Kirby,  12S  Ga.  02, 
E4  8E  197.  114  AmSR  18B.  6  AnnCas 
103  and  note;  Graves  v.  Rivers,  128 
Ga.  224,  61  SB  318. 

111.— Poehlmann  v.  Kertz,  204  lU. 
418,  68  NE  467  [aff  106  111.  A.  249]; 
Burnett  v.  SImpklna,  24  111.  204; 
Fldler  V.  McKinley,  21  111.  308;  Tubbs 
V.  Van  Kleek,  12  111.  440;  Frltslnget 
V.  Ahrens.  161  111.  A  390;  Churan  t. 
Sebesta,  131  ill.  A.  330. 

Ind. — Baymond  v.  Saucer.  84  Ind. 
3;  Kurtz  v.  Frank,  76  Ind.  694.  40 
AmR  276;  King  v.  Kersey,  2  Ind.  402: 
Whalen  v.  Layman,  2  Blackf.  194,  18 
AmD  167. 

Iowa. — Morgan  v.  Muench,  166  NW 
819;  Nolan  v.  Glynn,  163  Iowa  146, 
142  NW  1029,  AnnCasl916C  659; 
Laner  v.  Banning.  162  Iowa  99.  131 
NW  783*^elger  v.  Payne,  102  Iowa 
681,  69  NW  654,  71  NW  571. 

Kan. — Dalrymple  v.  Green,  88  iCan. 
673,  129  P  1145,  43  LRANS  972: 
Sramek  t.  Sklenar.  78  Kan.  450,  86 
P  666. 

Ky.— Clark  v.  Phillips,  4  KyL  820. 
But  compare  Burks  v.  Shaln.  2  Bibb 
341,  6  AmD  010  (which,  although 
holding  a  contrary  doctrine,  cannot 
be  held  to  be  authority  at  the  present 
time  In  view  of  the  later  decision 
asserting  the  rule  stated  In  the 
text). 

La. — Johnson  Levy,  121  La.  IIS. 
47  8  422,  10  AnnCas  97ft  Smith  t. 
Braun,  87  La.  Ann.  286. 

Ms.— Hlekw  T.  Kimball,  109  Me. 
433,  84  A  943.  But  compare  Tyler 
v.  Sailer.  82  Us.  128,  111.  1*  A  107 
(where  It  iB  said:  "The  offer  of  evi- 
dence to  prove  'the  effect  upon  her 
bodily  health  of  the  breach  of  the 
defendant's  promise  of  marriage  and 
of  the  seduction  and  her  pregnancy 
by  him*  Is  still  more  objectionable. 
That,  as  stated,  would  not  be  admis- 
sible even  under  a  special  averment. 
The  plaintiff  was  In  part  at  least 
responsible  for  the  seduction  and  Hi* 
cannot  recover  of  her  associate  In 
the  wrong,  damages  for  .It,  or  Its 
consequences"). 

Md. — Sauer  v.  Schulenberg,  33  Md. 
288,  3  AmR  174. 

Mass.— Kelley  v.  Riley,  ICS  Mass. 
339,  8  AmR  336;  Sherman  v.  Rawson. 
102  Mass.  395;  Boynton  v.  Kellogg, 
3  Mass.  189.  3  AmD  122;  Paul  v. 
Fraaier,  3  Mass.  71,  3  AmD  95. 

Mich. — Houeer  v.  Carmody,  171 
Mich.  121,  139  NW  9;  Bennett  t. 
Beam,  42  Mich.  346,  4  NW  8,  30  AmR 
442;  Sbeahan  v.  Barry.  27  Mich.  217. 

Minn.— Halness  v.  Anderson.  110 
Minn.  204,  124  NW  830. 

Mo.— BroyhlU  v.  Norton.  175  Mo. 
190.  74  SW  1024;  Liese  v.  Meyer.  143 
Mo.  547.  45  SW  282;  Bird  v.  Thomp- 
son, 95  Mo.  424,  9  SW  788:  Wilbur 
V.  Johnson,  58  Mo.  600;  Roper  v.  Clay, 
IS  MO.  883.  69  AmD  314;  Hill  v. 
Mauptn,  3  Mo.  323' Green  v.  Spencer, 
3  Mo.  318,  26  AmD  672;  demons  v. 
Seba,  131  Mo.  A.  378,  111  SW 
522. 

Nebr. — MuBselman  t.  Barker,  26 
Nebr.  717.  41  NW  TS». 
N.  J.— Brettheoker  ▼.  Dallas,  17 

N.  J.  L.  362,  94  A  807;  Coll  v.  Wal- 
lace,  24  N.  J.  L.  291. 

N.  T.— Knlffen  v.  McConnell.  SO  N. 
Y.  285:  Jennette  v.  Sullivan,  68  Hun 
361,  18  NTS  260;  Wells  v.  Padgett. 
8  Barb.  323;  Getselson  v.  Bernstein, 
15  Misc.  627,  37  NYS  220. 

N.  D, — Booren  v.  McWIlllams,  28 
N.  D.  668,  146  NW  410,  AnnCasl910A 
388 

Oh  — Matthews      Crlbbett,  11  Oh. 

St.  330. 

Or. — Osmun  T.  Winters,  26  Or.  180, 
36  P  250;  Kelley  V.  RiKhfteld,  15  Or. 
277,  14  P  744. 

Tenn. — Spellings  t.  X^ks,  104 
Tenn.  161,  58  SW  126;  Kaufman 


Fyei,  90  Tenn.  146.  42  SW  26;  Wll- 
Uams  T.  HoUingsworth,  6  Baxt  12: 
Goodal  V.  Thurman,  1  Head  208: 
Conn  V.  Wilson,  2  Overt.  218,  6  AmD 

663. 

Tex.— I^gett  V.  Wallace.  75  Teoc. 
362,  13  SW  49.  16  AmSR  908-  Hue- 
gins  V.  Carey.  <Clv.  A.)  149  SW  ISO. 
394  [clt  Cyc];  Biela  v.  Urbancayk,  18 
Tex.  Cly,  A.  213,  85  SW  461. 

Vt.--Stoke8  V.  Mason.  8»  Vt.  164, 
81  A  162.  .38  LRANS  188  and  note. 
AnnCasl914B  1199  and  note. 

Va.— White  v.  Campbell,  13  Gratt. 
(64  Va.)  678. 

W.  Va.— McKlnsey  v.  Squires.  32 
W.  Va.  41,  9  6B. 

Wis. — ^F^Llkner  v.  Schulti,  160  Wla. 
594,  160  NW  424;  Luthw  Shaw. 
157  Wla  281,  147  NW  17:  Hanson 
Johnson,  141  Wis.  560,  184  NW  600; 
Giese  V.  Schults,  68  Wis.  461,  10  NW 
698,  69  Wis.  681,  84  NW  918;  Leavltt 
v.  Cutler.  17  WiB.  4C. 

Eng,^ — MllHnffton  t.  Lorlnc.  6  Q.  B. 
D.  190. 

Ont. — Morris  v.  C9mrchward.  10 
DomLR  191,  4  OntWN  1008,  24  Ont 
WR  813. 

"The  great  weight  of  authority  is 
to  the  meet  that  evidence  of  seauo- 
tlon  committed  under  promise  of 
marriage  Is  admlsslbls  In  an  action 
for  the  breach  of  auch  promise." 
Hlckev  V.  KimbalL'tOI  Me.  413,  484. 
84  A  943. 

[a]  Bsasons  for  ml*. — (1)  "While 
damases  for  seduction,  as  a  distinct 
cause  of  action,  cannot  be  added  to 
the  damages  for  the  breach  of  the 
promise  of  marriage,  yet  if  the  fact 
of  seduction  is  alleged  It  may  be 
shown  In  aggravation  of  the  dam- 
ages, on  the  ground  that  the  dam- 
ages resulting  to  the  plaintiff  by  rea- 
son of  the  breach  of  the  marriage 
contract  cannot  be  Justly  estimated 
without  taking  Into  consideration 
that  Increased  humiliation  and  keener 
sense  of  shame  and  disgrace,  on  ac- 
count of  the  seduction,  which  the 
breach  of  the  contract  of  marriage 
subjects  her  to.  If  It  be  conceded 
that  the  plaintiff  and  defendant  are 
to  be  regarded  as  In  pari  delicto 
with  reference  to  the  act  of  seduc- 
tion allowed  to  be  shown,  noertbe- 
lees,  it  is  not  to  be  overlooked  that 
the  wrongful  act  was  committed  in 
reliance  upon  a  promise  of  marriage, 
the  consummation  of  which  in  the 
contemplation  of  the  parties  un- 
doubtedly would  quite  condone  the 
wrong,  and  place  the  plaintiff  within 
the  protection  and  respect  of  an 
actual  marriage  to  her  seducer  where 
It  Is  Improbable,  If  not  unnatural, 
thst  she  would  suffer  any  material 
mortiflcatlon  and  shame  because  of 
their  previous  unlawful  act.  But  the 
breach  of  the  promise  to  marry  de- 

firlved  her  of  all  such  protection  and 
eft  her  feelings,  wounded  by  the 
rejection,  exposed  to  the  patna  and 
sorrows  Incident  to  the  humillatton 
and  shame  of  her  seduction.  That 
was  the  situation  of  the  olalnttff  at 
the  time  of  the  breach  of  the  promise, 
and  that  situation  should  be  shown 
and  taken  into  consideration  In  as- 
certaining the  full  damages  she  is 
entitled  to  by  reason  of  the  breach. 
In  Sherman  v.  Rawson,  102  Mess. 
396.  399,  the  court  well  said:  The 

glalntlff  Is  entitled  to  compensation, 
ut  that  term  Implies  Indemnity  far 
all  that  she  has  suffered  by  the  de- 
fendant's bad  faith.  It  Includes  In- 
Jury  to  her  affections  and  wounded 
pride.  It  Involves  necessarily  a  con- 
sideration of  all  the  circumstances 
of  the  plalntlfTs  actital  situation  at 
the  time  of  the  breach  of  the  promise. 
If,  by  reason  of  an  Imprudent  or 
criminal  act  in  which  both  partici- 
pated, she  Is  brought  to  such  a  state 
that  the  suffering  occasioned  to  her 
feelings  and  affections  must  neces- 
sarily be  Increased  by  his  abandon- 
ment, then  that  would  be  but  an  In- 
adequate and  poor  compensation 
which  did  not  take  It  Into  account* " 
Hlckey  v.  Kimball.  109  He.  483,  434, 
84  A  948.    (2)  *at  was  hardly  ques- 
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sedaetion  does  not  preelnde  its  eonsideratiofr  in 
estinuitiiig  dunages  for  the  breach  of  the  prom- 


ise to  marry."  In  this  oonneotion  the  term 
**8oduetion"  mast  be  taken  in  its  usual  sense,"  and 


Uoned  thAt  the  praouoa  of  iJlowlii|t 

sucb  tMtlmony  has  be«n  generaC 
and  the  cases  opposed  to  It  are  not 
numerous.  It  Is  claimed,  however, 
that  these  cases  stand  on  better  rea- 
son, and  that  the  proof  should  be 
exclttded,  flrst,  becuise  the  parties 
are  In  pari  delicto;  and,  secondly, 
because  a  separate  action  wilt  be  for 
seduction.  The  authorities  mainly 
relied  on  in  aid  of  this  defense  are 
Burks  V.  Shain,  2  Bibb  (Ky.)  341,  S 
AmDec  61«;  Weaver  v.  Bachert,  3  Pa. 
10,  44  AmD  l&i;  and  Perkins  v. 
Berser,  t  R.  I.  in.  We  do  not  think 
the  objection  that  the  parties  are 
Mually  in  fault  is  leeaUy  tenable. 
Tne  whole  law  concemlnsr  the  action 
for  seduction,  and  the  criminal  pro- 
ceeding for  the  same  offenae  would 
be  Inconsistent  with  this  theory.  The 
common  sense  of  mankind  has  ap- 
proved the  rules  which  hold  the 
aeducer  responsible.  The  proposition 
tbat  be  la  risbtly  liable  is  one  of 
tbose  plain  maxims  which  no  amount 
of  reaaonins  will  vindicate  more 
clearly  than  the  natural  sentiments 
of  humanity;  but  it  has  always  been 
raoegnlsed  aa  a  sound  rule  at  com- 
mon law,  and  the  Ingenious  attempts 
of  some  judges  to  demonstrate  Its 
unsoundness  have  produced  very  little 
Impression.  Where  popular  opinion 
end  legal  usaye  have  been  so  lonr 
In  harmony,  and  tha  heavy  verdicts 
senerally  given  In  aggravated  cases 
Aow  the  profound  conviction  which 
men  generally  have  of  the  evil 
deserts  of  such  offenders,  we  do  not 
feel  called  upon  to  aeanfh  out  any 
new  argiunents  to  maintain  a  doc- 
trine which  seems  to  us  as  reason- 
able as  it  Is  well  settled  by  practice 
and  decision.  The  objection  that  the 
damages  should  not  be  allowed  In  an 
action  fbr  breach  of  promise  rests 
en  a  different  principle,  but  we  think 
It  is  equally  unfounded.  The  com- 
mon-law practice  Is  substantially 
nnlform  In  allowing  It  The  seduc- 
tion which  is  allowed  to  be  proven  In 
these  eases  Is  brought  about  In  relt- 
aaoe  upon  the  contract,  and  Is  Itself 
In  no  very  indirect  way  a  breach  of 
its  Implied  conditions.  Such  an  en- 
gacement  brings  the  parties  neces- 
nrily  into  very  inUmate  and  eonfl- 
dentlal  relations,  and  the  advantacs 
Uken  of  those  relations  by  Ui«  se- 
ducer Is  aa  plain  a  breach  ox  trust 
In  all  Its  essential  features  as  any 
advantage  gained  by  a  trustee,  or 
cuardlan,  or  confldeniial  adviser,  who 
cheats  a  confiding  ward,  or  bene- 
flciary,  or  client,  into  a  losing  bar- 

Eiln.  It  only  differs  from  ordinary 
reaches  of  trust  in  being  more 
heinous.  A  subsequent  recnsal  to 
marry  the  person  whose  confidence 
bad  been  thus  deceived  cannot  fail 
to  be  aggravated  In  fact  by  the  se- 
ductton.  The  contract  Is  twice 
broken.  The  result  of  an  ordinary 
breach  of  promise  Is  the  loss  of  the 
alliance  and  the  mortification  and 
pain  consequent  on  the  rejection. 
But  in  case  of  seduction  there  Is 
added  to  this  a  loss  of  character,  and 
•Mlal  position,  and  not  only  deeper 
Bhame  and  sorrow,  but  a  darkened 
future.  All  of  these  spring  directly 
and  naturally  from  the  broken  obli- 
gation. The  contract  Involves  pro- 
tection and  respect,  as  well  as  affec- 
tion, and  Is  violated  by  the  seduction 
as  It  Is  by  the  refusal  to  marry.  A 
■ubsequent  marriage  condones  the 
first  wrong;  but  a  refusal  to  marry 
makes  the  seduction  a  very  grievous 
element  of  Injury,  that  cannot  be 
lost  sight  of  in  any  view  of  Justice. 
We  think  the  common-law  practice, 
which,  so  far  as  we  know,  has  never 
before  been  questioned  In  this  State, 
la  based  on  sound  principles.  The 
recovery  of  damages  by  tne  injured 
woman  was  not  at  common  law  af- 
fected one  way  or  the  other  by  the 
right  of  her  frlende  to  sue  for  seduo- 
tiou.  Although  the  damages  they 
■wvered  for  loss  of  service  were 


allowed  to  be  muc^  larger  than  the 
value  of  wages  could  have  been,  they 
were  nevertheless,  in  legal  contem- 
plation, the  damages  of  the  master  or 

ftarent,  and  not  of  the  woman.  And 
f  she  was  not  In  the  employment  or 
guardianship  of  any  one,  there  oould 
be  no  suit  where  there  was  no  serv- 
ice; and  unless  the  damages  from 
seduction  were  considered  in  an  ac- 
tion for  breach  of  promise,  they  could 
not  in  such  case  be  considered  In  any 
action  on  her  behalf.  No  rule  can 
be  Just  which  does  not  give  the  In- 
jured person  the  full  damages  re- 
sulting to  herself  from  her  Injury; 
and  this  was  done  in  an  action  for 
breach  of  promise,  as  it  was  not  done 
for  her  in  any  other  action."  Shea- 
han  V.  Barry,  27  Mich.  217,  218.  (3> 
"In  this  action  the  evidence  ought 
surely  to  have  been  received;  moral- 
ity requires  it,  in  order  to  repress  the 
libidinous  advances  of  the  male  aez 
under  dishonest  and  seductive  assur- 
ances of  marriage.  Considering  the 
character  of  the  two  sexes  distinctly 
marked  out  by  nature,  little  doubt 
can  remain.  The  modest  and  retir- 
ing character  of  the  female  sex  in 
general  excludes  the  idea  of  seduc- 
tion. Unsolicited,  they  are  unob- 
trusive, and  their  chastity,  so  essen- 
tial to  the  happiness  of  society, 
secure.  For  a  man  to  court  a  young 
woman  of  good  cbaracter,  secure  her 
attachment  and  her  confidence,  thus 
to  break  down  the  fences  and  remove 
the  guards  of  virtue,  a  successful 
incursion  follows  almost  of  course. 
If  he  be  without  principles  of  honor. 
According  to  the  usual  feelings  of 
humanity,  such  base  and  covert  ad- 
vances In  the  path  of  saduotion,  too 
frequently  meet  with  but  feeble  op- 

Rosltlon.  Consequences,  so  naturallr 
owing  from  dishonest  practices 
from  whence  Injury  arises,  ought  In 
the  nature  of  thlnn  to  be  taken  Into 
account  when  estimating  a  compen- 
sation for  such  Injury;  and  the  ag- 
gressor not  permitted  to  belter  him- 
self under  the  delusive  objection 
that  a  separate  action  ought  to  be 
brought  by  a  once  Innocent  female, 
thus  cruelly  and  perfldiously  de- 
baunched  by  himself,"  Conn  v.  Wil- 
son, 2  Overt.  <Tann->  2S4,  B 
AmD  fSS.  (4>  rrhe  elements  of  loss 
of  virtue,  shame,  and  mental  anguish 
were  matters  of  aggravaticni  which 
were  proper  to  be  considered  In  de- 
termining the  damages  which  natu- 
rally '  flowed  from  the  brea<A  of  the 
promise  of  marriage  and  the  sedue- 
tlon,  which  was  one  of  the  Inoldeota 
of  such  breach."  Davie  t.  Padgett. 
117  Ark.  644,  176  8W  S»,  ISB. 

[b]  SeansUoB  oaa  bitar  Im  ao 
additional  elemsa*  et  damage,  but, 
at  most,  may  serve  to  enhance  the 
amount  of  those  elements  which 
independently  exist.  Salchert  v.  Rel- 
nig,  136  Wis.  194.  116  NW  132. 

[c]  Acts  of  bteroonzse  aftev  tb» 
first.— "It  is  argued  that  evidence  of 
subsequent  acta  of  intercourse  after 
the  flrst  was  not  admissible  since 
the  plaintiff  was  no  longer  chaste, 
therefore  evidence  of  subsequent  acts 
of  intercourse  should  have  been  ex- 
cluded. There  is  ample  evidence  to 
warrant  the  Jury  in  finding  that  the 
several  acts  of  Intercourse  subse- 
quent to  the  promise  of  marriage 
were  consummated  by  reason  of  the 
promise  to  marry,  and  that  such 
Intercourse  would  not  have  occurred 
but  for  the  promise.  The  nlalntiff 
testified  that  nearly  every  time  de- 
fendant had  Intercourse  with  her  he 
talked  marriage.  True,  plaintiff  tes- 
tified that  there  was,  or  might  have 
been,  a  time  when  defendant  had 
Intercourse  with  her  when  marriage 
was  not  talked,  but  It  Is  quite  clear 
from  all  the  evidence  that  the  sev- 
eral acts  of  intercourse  after  the 
promise  of  marriage  were  consented 
to  by  plaintiff  because  of  the  prior 

firomise  of  marriage;  at  least  the 
ury  would  be  justified  In  so  finding. 


Proof  of  such  acts  was  competent  In 
aggravation  of  damages."  Falkner 
v.  SohultS,  160  Wis.  694.  697,  160  NW 

424. 

[d]  Rte  faet  that  the  sednotlem 
ooourred  outside  of  the  state  does 

not  preclude  Its  consideration  in  ag- 
gravation of  damages.  Davis  v. 
Pryor.  8  Ind.  T.  8B6.  68  SW  660  [rsT 
on  other  grounds  112  Fed.  274]. 

[e]  Tbat  plaintiff  oontraoted  a 
vetiereal  disease  from  defendant  in 
consequence  of  her  seduction  is 
proper  for  consideration  in  assessing 
damages.  MlUlngton  Lorlng.  6 
Q.  B.  D.  190. 

tf  1  '  Uvlsf  toffetber  pursuant  to 
invalid  macnaga, — Where  It  appeared 
that  plaintiff  bad  been  married  to 
defendant  by  a  religious  ceremony  in 
Italy,  which  at  that  time  did  not 
bring  about  a  valid  marriage,  and 
tbat  thereafter  she  lived  wlih  him, 
an  Instruction  that,  !n  considering  . 

alalnttCTs  damages,  the  Jury  should 
ave  a  right  to  consider  the  fact  of 
the  parties  living  together  as  an 
element  of  damage  was  proper.  Mas- 
sucoo  V.  Tomassr.  78  Vt  188.  62  A  67. 

es.  Lanigan  v.  Neely.  4  Cal.  A. 
760,  89  P  441;  Oamun  v.  Winters,  25 
Or.  260,  36  P  260. 

66*  See  Young  v.  Corrlgan,  206 
Fed.  431.  438  (where  It  Is  said:  "An 
exception  is  taken  to  the  court's 
charge  ,on  the  subject  of  seduction, 
which  was  In  this  language:  'Now, 
gentlemen  of  the  jury,  i  am  not  In- 
structed as  to  what  fiourse  the  fed- 
eral courts  would  pursue  upon  the 
question  of  whether  or  not  seduction 
should  be  considered  In  aggravation 
of  damages  by  any  preeedent  that 
has  come  to  my  attention.  In  some 
states  that  question  is  not  to  be 
considered  at  all.  but  I  think  the 
current  of  authority  is,  and  I  shall 
adopt  it  for  your  Instruction  her& 
that  in  a  case  where  a  breach  of 
promise  of  marrisjge  is  at  Issue,  in 
which  seduction  has  followed  the 
making  of  the  contract,  that  fact  is 

E roper  to  be  considered  by  the  Jury 
y  way  of  enhancing  or  enlarging 
damages.  So,  aa  there  is  some^lng 
of  that  sort  claimed  in  this  case,  1 
want  tbla  Jury  to  go  out  of  ths  box 
with  a  very  clear  understanding  of 
what  seduction  Is.  It  is  not  sexual 
Intereourss  merely  between  a  woman 
theretofore  chaste  and  a  man.  It  is 
not  merely  the  despoiling  of  a 
woman's  virginity,  not  merely  the 
dragging  the  woman  down  from  a 
lite  of  chastity  to  unchastlty.  hut 
It  Is  the  despoiling  of  a  woman's 
virtue  against  her  will,  yielding  to 
seductive  Influences  on  the  part  of 
the  man  which  she  cannot  fairly 
withstand.  A  girl  theretofore  pure 
la  act,  then  unspoiled  In  act,  but 
coming  to  the  sexual  act  willingly, 
consciously,  and  In  that  mind  par- 
ticipating. Is  not  seduced.  So  you 
may  go  co  the  circumstances  which 
preceded  the  going  of  the  pla.intiff 
to  French  Lick;  you  may  consider 
the  degree  of  intimacy  between  the 

eartles  prior  to  her  going  there,  the 
rlef  association  they  had  together, 
and  the  places  in  which  and  the  cir- 
cumstances under  which  they  asso- 
ciated in  Pittsburgh  before  she  went 
to    French    Lick,    whatever  those 

E laces  and  circumstances  you  find  to 
ave  been;  you  may  consider  the 
manner  In  which  she  was  procured 
to  go  to  French  Lick;  you  may  con- 
sider her  confessed  deception  of  her 
mother,  the  distance  she  had  to  go, 
the  knowledge  of  conditions  when 
she  got  there,  where  she  was  and 
how  she  was  surrounded  by  these 
men  who  were  (one  of  them  at  least) 
a  total  stranger  and  the  other  of 
brief  acquaintance,  and  then,  gentle- 
men of  the  Jury,  you  are  permitted 
to  draw  from  those  circumstances 
and  any  other  circumstances  that  In 
your  Judgment  IHumtnate  her  mind 
and  disposition  such  inferences  as 
appeal  to  your  JudgmaAt  -and  deteif- 
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rape  or  mere  aexual  intercoune  cannot  be  con- 
sidered." But  a  woman  who  has  been  at  one  time 
unchaste,  but  has  reformed  and  become  virtuous, 
is  deemed  chaste,  so  that  a  new  seduction  may 
occur.**    It  is  usually  held  a  proper  matter  for 


consideration  that  such  seduction  was  followed  by 
pregnancy,"  but  this  hag  b^n  denied/^  It  has 
even  been  considered  that  suffering  accompanying 
the  birth  of  a  child  resulting  fnmi  the  seduetion 
may  be  considered  in  determining  the  damages." 


mine  whether  the  flrat  act  of  sexual 
intercourBe  which  she  had  with  the 
defendant  was  an  act  of  Beduction 
or  was  an  act  which  she  could  rea- 
sonably have  anticipated  would  be 
one  of  the  fruits  of  her  trip  to 
Indiana,  and  if  you  find  it  was  the 
latter,  if  you  find  it  was  one  which 
she  could  have  and  should  have 
reasonably  antleliiated,  with  what 
knowledce  of  the  defendant  she  had 
as  you  And  It  in  this  testimony,  X 
aay  to  you  that  that  was  not  a  seduc- 
tion, no  matter  whether  she  had 
theretofore  beon  pure  or  not'  This 
is  but  a  proper  phrasing  of  the  ac- 
cepted dennicloa  of  seduction  and  as 
applies  to  this  case  atatea  the  law 
correctly"). 

[ai  MdsBM  ahowlBff  saaaetloa. 
— '*We  are  constrained  to  hold  that 
white  there  Is  no  direct  testimony 
from  plaintiff  as  to  what  caused  her 
to  surrender  her  person  to  the  de- 
fendant.  yet  the  record  In  such  as 
that  a  jury  would  have  been  Justified 
in  inferring  that  it  was  because  of 
a  promise  of  marriage.  There  was 
ample  testimony  of  a  promise  of 
marrlare  long  before  the  sexual  In- 
tercouraa  occurred,  which  promise 
was  repeated,  either  in  express  terms 
or  by  necessary  Inference,  from  time 
to  time,  down  to  near  the  time  when 
defendant  married  another.  The  In- 
tercourse occurred  after  defendant 
went  to  live  at  the  plalntlfC's  home, 
and  after  defendant  had  made  love 
to  plaintlfl  and  had  promised  to 
marry  her.  Whilst  it  would  have 
been  safer  and  better  to  have  in- 
QUlred  of  plaintiff  as  to  what  induced 
ber  to  yield  her  person  to  the  de- 
fendant, we,  nevertheless,  are  con- 
strained to  h^ld  that  this  may  be 
found  by  Inference  from  other  facts 
and  that  It  was  a  Jury  question  to  be 
determined  upon  all  the  testimony 
adduced.  .  .  .  This  Is  no  depart- 
ure from  the  rule  that  rape  or  mere 
sexual  commerce  cannot  be  con- 
sidered In  aggravation  of  damavea 
in  a  breach  of  promise  case.  The 
intercourse  must  have  been  Induced 
by  a  promise  of  marriage  or  by  false 
and  deceptive  arts  or  practices  to  be 
considered  In  enhancing  the  damages. 
.  .  .  But  It  Is  not  necessary  in 
every  case  to  show,  by  direct  evi- 
dence, that  the  woman  was  induced 
to  surrender  her  virtue  by  reason 
of  a  promise  of  marriage  or  other 
seductive  arts.  Like  many  other 
things  this  may  be  shown  by  cir- 
cumstantial or  indirect  testimony," 
Fletcher  v.  Ketcham,  160  Iowa  864, 
278,  141  NW  »ie. 

67.  Fletcher  v.  Ketcham.  160  Iowa 
364,  141  NW  916:  Salchert  v.  Retnlg, 
135  Wis.  194,  115  NW  132. 

[a]  EvlOeaoe  held  insnttolent. — 
"If  it  appear  that  a  woman  has  will- 
ingly associated  herself  In  the  sexual 
act  with  a  man  other  than  her  hus- 
band, In  a  manner  and  by  conduct 
which  excludes  the  existence  of  any 
barrier  of  virtue  or  chastity  of 
character  needing  to  be  overcome  by 
seductive  arts,  and  that  she  con- 
tinued such  Intercourse  at  short  in- 
tervals without  suggestion  of  any 
repentance  or  reformation  or  other 
break  In  Its  continuity,  the  mere 
fact  that  in  the  course  thereof  and 
after  the  Illicit  relations  are  estab- 
lished there  intervenes  a  promise  of 
marriage  cannot  support  a  finding 
that  the  seduction  has  been  accom- 
plished by  such  promise,  although 
she  may  testify  that  she  continued 
the  libidinous  relations  by  reason  of 
it.  It  iB  seduction  by  promise  at 
marriage  which  JuBttfles  enhance- 
ment of  damues,  not  merely  sexual 
intercourse.  The  latter  may  be  the 
result  of  Inclination,  passion,  or  cu- 
pidity without  entitling  the  woman 


to  any  reward  hy  law.  Stowers  t. 
Singer,  113  Ky.  884,  68  SW  687.  24 
KyL  886:  Peo.  v.  Clark.  88  Mtch.  lit; 
Comer  v.  Taylor,  82  Mo.  841,  841; 
State  v.  Braasfield,  81  Ho.  181,  189. 
SI  AmR  284;  Hogan  v.  Cregan,  2» 
N.  T.  Super.  138;  Bowers  v.  State,  29 
Ob.  St.  642,  646;  Patterson  v.  Hayden. 
17  Or.  238,  246,  21  P  129.  11  AmSR 
822,  8  LRA.  629.  In  the  present  caae 
It  ia  established,  without  diapute  that 
on  at  least  one  and  pernapa  two  oc- 
casions the  plaintiff  and  defendant 
associated  In  a  sexual  encounter  be- 
fore any  talk  of  marriage.  The  cir- 
cumstances surrounding  the  first  of 
these  are  detailed  by  the  defendant 
and  show  a  most  ready  Jololog 
therein  by  the  plaintiff:  true,  with 
no  words  of  consent,  but  by  acts  of 
preparation  and  co-operation  which 
are  fully  the  equivalent  thereof  and 
evincive  of  entire  familiarity  with 
and  Inclination  to  the  act.  The  testi- 
mony stands  undisputed,  except  by 
the  plaintiff's  negative  answer  to  a 
leading  question,  over  objection: 
'Did  you  ever  consent  to  allow  Mr. 
Relnig  to  have  sexual  intercourse 
with  you  before  he  promised  to 
marry  you?* — which  Is  far  too  much 
a  mere  conclusion  of  the  witness  and 
evasive  of  the  real  facts  to  constitute 
any  denial  of  the  specific  description 
of  her  conduct  given  by  the  defend- 
ant. This  act  ox  voluntary  and  will- 
ing intercourse  within  a  very  few 
days  before  the  time  when  it  is 
olaimed  the  promise  of  marriage  was 
made,  and  the  entire  resemblance  to 
It  of  the  subsequent  conduct  of  the 
plaintiff  in  Joining  with  the  defend- 
ant In  sexual  Intercourse,  none  of 
which  were  coincident  In  time  with 
the  promise,  make  It  to  our  minds  an 
entirely  uncontradicted  fact  that  her 
yielding  was  in  no  wise  induced  by 
or  dependent  on  ths  promise  of  mar- 
riage, and  that  the  finding  of  the 
Jury  to  the  eighth  question  was 
wholly  unsupported."  Salchert  V. 
Reinig,  185  Wis.  194,  206,  115  NW 
132. 

68.  Salchert  v.  Relnlg,  185  Wis. 
194,  20fi,  118  NW  181.  186  (latere  it 
ia  said:  "The  general  rule  of  law 
seems  to  be,  from  the  wei^t  of 
authority,  that  although  a  woman 
may  at  one  time  have  lapsed  from 
physical  chaatlty,  if  It  appear  afBrm- 
atfvely  that  ahe  haa  reformed  and  at 
the  time  of  th«  offenaa  maintained 
a  habit  of  sexual  virtue,  ahe  may 
be  deemed  chaste  within  the  meaning 
of  the  law,  so  that  an  Invasion  ox 
that  virtue  under  a  promise  of  mar- 
riage may  serve  in  greater  or  less 
degree  to  enhance  the  damages  ahe 
would  Buffer  by  a  breach"). 

69.  111.— TubbB  V.  Van  Kleek,  12 
111.  446;  Chnran  t.  Sebesta,  131  111, 
A.  830. 

Ind.— Wilds  V.  Bogan.  67  Ind.  463. 

Ky.— Clark  v.  Phillips,  4  KyL,  826. 

La. — Johnson  v.  Levy,  122  La.  118, 
47  S  422,  16  AnnCas  978. 

N.  T.— Hotchklns  v.  Hodge.  38 
Barb.  117. 

Oh. — Jalrvls  y.  Johnson,  2  Oh.  Dec. 
(Reprint)  812.  2  WestLMontb  889; 
Logan  V.  Gray,  Tapp.  69. 

Wis. — Oiese  v.  Schultz,  68  Wis. 
462,  10  NW  698,  65  Wis.  487,  27  NW 
858. 

"Anything  In  the  relations  of  the 
parties  that  adds  to  the  humiliation 
which  results  to  the  plaintiff  from 
the  defendant's  refusal  to  keep  his 
word  Bhould  be  considered  In  de- 
termining the  amount  of  recovery.  A 
woman  who,  as  a  result  of  seduction, 
accomplished  by  means  of  a  promise 
of  marriage,  haa  become  pregnant 
naturally  and  almost  inevitably 
suffers  greater  humiliation  from  the 
failure  of  the  seducer  to  perform  his 


promise,  than  if  that  consequence 
had  not  followed.  The  Increased 
publicity  given  •  her  mlaf ortune  by 
means  of  her  condition  la  alone  sum- 
cient  to  make  It  a  basis  for  the 
aggravation  of  damages.  This  seeioa 
clear  on  principle,'^  Dalrymple  v. 
Green,  88  Kan.  678,  680.  129  P  1145, 
48  LRANS  972  (per  Mason,  J.,  dis- 
senting). 

_  [a]  nalatm  sals  and  MWtUea- 
tlm  iB.  glvlBg  htea  to  a  bwrtwd  may 

be  considered.  Wilds  v.  Bogon,  57 
Ind.  458.  See  also  Oiese  v.  Schults, 
58  Wis.  462,  10  NW  698.  6S  Wis. 
487,  17  NW  868  (holding  that  the 
damages  may  include  liberal  com- 
pensation for  mental  suffering,  in- 
jury to  reputation,  and  losa  of  \\t- 
tue,  but  not  furthw  damagea  result- 
ing from  the  seduction). 

lb]  lMm%  of  tlau  or  tha  eaaeMss 
ox  Buttoal  cv  oUm  attendawM  by 
reason  of  pregnancy  ar«  not  admis- 
sible. Oiese  V.  Schultz  68  Wis.  462. 
10  NW  598. 

Xc]  no  oaM  aad  ooat  aula- 
and  •dnoatfag  bastard 
child  of  which  defendant  ia  the 
father  cannot  be  considered.  Wilds 
T.  Began,  57  Ind.  4S8. 

TO.  Dalrymple  t.  Oreen,  88  Kan, 
673,  679,  129  P  1145,  43  LRANS  972 
and  note  rfoll  Bowes  v.  Sly.  96  Kan. 
888,  152  P  17]  (where  it  Is  said: 
"Seduction  may  be  proved  In  aggra- 
vation of  damages,  but  we  have  been 
cited  to  no  decision  that  goes  further 
and  holds  that  pregnancy  or  any 
of  the  hardships  that  follow  there- 
from can  also  be  considered  to  In- 
crease the  damagea,  neither  have  we 
found  such  a  decision");  Oiese  v. 
Schultz,  65  Wis.  487,  27  NW  3S1 
(where  It  Is  said:  "In  an  action  for 
breach  of  a  promise  of  marriage, 
where  it  la  alleged  that,  by  virtue  of 
such  promlee,  the  defendant  seduced 
the  plaintiff  and  got  ber  with  child, 
the  Jury,  in  estimating  the  damagea. 
may  consider  the  loss  of  virtue  and 
reputation  and  the  mental  suffering 
and  sense  of  disgrace  caused  by  the 
seduction,  but  cannot  allow  any  ad- 
ditional damages  because  tha  plain- 
tiff was  gotten  with  child  or  Buf- 
fered a  mlBcarriage"). 

71.  Booren  v.  McWilllams  26  N. 
D.  558.  688,  146  NW  410,  AnnCas 
1916A  888  (where  it  Is  aald:  "E^or 
is  assigned  because  the  court 
charged  the  Jury  that  it  might  take 
Into    consideration    the    pAn  and 

Ehysical  suffering,  occasioned  by  the 
Irth  of  a  child.  In  assessing  dam- 
ages. If  found  for  the  plaintiff.  The 
authorities  on  physfcal  suffering 
occasioned  by  childbirth,  constitut- 
ing a  proper  element  of  damages  In 
an  action  for  breach  of  promise 
aggravated  by  seduction  are  not  in 
harmony.  Some  hold  that  tbey  are 
too  remote  from  the  cause  of  action, 
which,  of  course,  is  the  breach  of 

f romlBC.  Others  hold  to  the  con- 
rary.  It  Is  true  that  there  must  be 
some  line  drawn,  beyond  which  facu 
do  not  constitute  an  element  of  dam- 
ages In  such  case.  In  no  case  can 
the  plaintiff  recover  all  the  damages 
directly  and  incidentally  occasioned 
by  the  wrongful  act  of  the  defend- 
ant. We  are  diapoaed,  however,  to 
agree  with  the  statement  of  this 
doctrine  given  by  Mr.  Sutherland  In 
section  966  of  his  work  on  Damages, 
wherein  he  says:  If  seduction  is  on 
principle  an  element  of  damages  In 
an  action  for  breach  of  promlee.  and 
the  disgrace  or  injury  to  reputation 
which  follows  it  la  such  an  element 
It  seems  illogical  to  exclude 
other  direct  result  of  the  seduction 
from  the  consideration  of  the  jury- 
Mental  suffering  may  result  from  se- 
duction without  pregnancy  following, 
but  compensation  for  disgrace  or  in- 


Por  later  caaes,  developmuitB  and  ohaagas  In  the  law  see  cumulative  Annotationa,  same  title. 
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The  jury  an  not  bonnd  to  consider  the  sednotion 

in  estimating  the  damages,  bat  it  is  for  them  to 
deride  whether  or  not  they  will  do  so.^' 

TTnniccesafia  attempt  to  aeduce.  If  a  man  forms 
a  marriage  engagement  merely  as  a  eloak  to  aeetmi- 
pliah  the  woman  seduction,  this  may  be  consid- 
ered in  aggravation  of  damages  for  the  subsequent 
nujustifiable  breach  of  the  contract  by  him, 
Although  the  seduction  is  not  aocomplished.^' 

99]  d.  Uiscarriage  or  Abortion.  The  fact  that 
plaintiff  suffered  a  miscarriage  or  that  an  abortion 
was  committed  on  her  may  not  be  considered  in 
aggraTation  of  damages  in  an  action  for  breach  of 
promise  to  marry.'* 

[i  100]  0.  PimitiTe  or  £umplai7  Bamages.  An 
a«t:on  for  breach  of  promise  is  an  exception  to  the 
nile  that  exemplary  or  pnnitiTe  damages  should 
not  be  allowed  in  actions  on  contract,  and  with 


regard  to  the  measure  of  damages  it  has  always 
b^i  olaased  with  aetiom  of  tort.'^  Accordingly 
where,  in  the  making  of  the  contract  or  in  the 
breach  thereof,  defendant  has  been  guilty  of  fraud 
or  deceit,  or  has  been  actuated  by  evil  motives, 
punitive  or  exemplary  damages  may  be  awarded.'^ 
But  something  more  tb^n  a  mere  refusal,  without 
sufficient  excuse,  to  perform  the  contract  must  be 
shown  in  order  to  authorize  such  an  award;''  and 
where  it  appears  that  plaintiff's  conduct  throughout 
the  intimacy  between  the  parties  was  as  bad  as 
defendant's  exemplary  damages  are  not  recover- 
able.'* 

It  is  a  anestion  for  tiie  Jury  whether  exemplary 
damages  should  be  awarded,  and  hence  it  is  error  to 
instruct  them  that  they  are  bound  'to  give  exem- 
plary damages  if  they  find  that  defendant  wronged 
plaintiff  purposely  and  intentionally.'' 


JniT  to  reputation  must  bo  based 
on  the  theory  that  seduction  has 
resulted  in  pregnancy.  Hence  the 
phyalcal  sulrerlnff  and  the  expense 
connected  with  confinement  where 
pregnancy  follows  the  seduction,  are 
not  more  remote  than  Injury  to  the 
repntation.'  Authorities  holding 
that,  in  such  an  action,  the  fact  or 
the  birth  of  a  child  may  be  shown, 
are  not  In  point  on  this  question, 
however.  In  conflict  with  the  opinion 
of  Mr.  Sutherland,  see  Olese  v. 
Schulta,  65  Wis.  487,  27  NW  353; 
Giese  v.  Schulta.  B3  Wis.  462.  JO  NW 
S9S.  We  hold  that  It  was  not  error 
for  the  court  to  charge  that  the 
Jury  might.  In  case  It  found  for  the 
platntlfT,  take  into  consideration  the 
physical  pain  Incident  to  the  birth 
of  the  child,  la  fixing  the  damages"). 

73.  Oamun  v.  Winters.  25  Or.  260, 
IS  P  250. 

73.  Kaufman  ▼.  Fye,  99  Tenn.  US, 
12  SW  25. 

7^  Nolan  t.  Olynn,  163  Iowa  146, 
1(2  NW  1029,  AnnCasl916C  559.  See 
also  Dalrymple  v.  areen.  88  Kan. 
STS,  680,  139  P  114B,  43  LRANS  972 
[foil  Bowes  V.  Sly,  96  Kan.  888,  IBS 
P  17]  (where  it  Is  said:  "There  was 
evidence  of  pregnancy,  miscarriage 
and  sickness  resulting  therefrom.  In 
view  of  the  large  amount  of  dam* 
ages  allowed,  we  cannot  say  that 
the  verdict  and  Judgment  were  not 
materially  Influenced  by  such  evi- 
dence. The  refusal  of  the  Instruc- 
tion permitted  the  consideration  of 
that  evidence,  and  the  refusal  thereof 
w%M  error"). 

[a]  "Beoawss  of  tha  laatof  eawaaa 
ooaaeetloa,  the  ^t  that  a  miscar- 
riage ocenrred  or  an  abortion  was 
committed  mar  not  be  considered  In 
aggravation  of  danw^a  in  an  actios 
for  breach  of  promlaa.  True,  abor- 
tion may  be  ahown  in  actions  by  the 
father  for  loaa  of  aerrlces  resulting 
from  the  seduction  of  a  daughter; 
hat  BQch  an  action  cannot  be  main- 
tained unless  pregnancy  resulta  and 
Bicknesa,  with  consequent  loss  of 
■ervice.  construed  to  Include  loss  of 
the  comfort  and  society  of  the 
duighter  and  the  honor  of  the  father 
and  his  family,  and.  If  for  his  own 
protection  against  the  original  wrong 
the  defendant  subjects  the  daughter 
to  another,  corrupting  her  morals 
to  an  extreme  degree,  imperiling  her 
health  and  life,  and  exposing  her  to 
a  deeper  disgrace,  this  hut  aggra- 
vates the  original  wrong  by  adding 
to  the  loss  of  service,  which  la  the 
tlst  of  the  action.  .  .  .  But  the  per- 
petmtlon  of  this  offense,  that  is.  of 
abortion,  was  as  likely  had  there 
been  no  engagement,  and  If  It  oc- 
curred as  an  Inducement  to  defend- 
ant to  adhere  to  Ms  agreement,  as, 
■ome  of  the  evidence  tended  to  show, 
thin  was  Inconsistent  with  an  Infer- 
ence that  it  was  owing  to  a  breach 
thereof.  Moreover,  according  to  the 
evidence,  the  abortion  was  committed 
ions  before  the  engagement  was 
broken.   The  commission  of  an  abor- 


tion Is  not  the  natural  consequence 
of  the  breaking  of  an  engagement  to 
marry,  and  the  evidence  adduced  did 
not  tend  to  establish  any  causal  con- 
nection between  the  two."  Nolan  v. 
Ctlynn,  163  Iowa  146.  1S6.  14t  NW 
1029,  AnnCa^l916C  659. 

78.  Minn.— Hively  v.  Oolnlck.  128 
Minn.  498,  144  NW  218,  49  LRANB 
7S7,  AnnCasl916A  295;  BeauUeu  v. 
Oreat  Northern  H.  Co.,  103  Minn.  47, 
51.  114  NW  863,  19  LRANS  664.  14 
AnnCas  162  [cit  Cycl. 

N.  T.— Thorn  V.  Knapp,  42  N.  T. 
474,  1  AmR  561;  Johnson  v,  JenUns, 
24  N.  T.  252. 

Okl.— Baumle  v.  Verde,  38  Okl.  248, 
247,  124  P  1083,  41  LRANS  840 
and  note,  AnnCa8l914B  817  and  note 
[cit  CycT. 

Porto  Rico. — Rivera  T.  Cadlemo,  4 
Porto  Rico  Fed.  89. 

Eng. — Smith  T.  Woodflnej  1  C.  B. 
N.  S.  660.  67  DCL  660,  140  Reprint 
272. 

"In  breach  of  promise  cases,  while 
the  action  Is  on  contract,  the  rule 
of  damages  Is  in  some  respects  anal- 
ogous to  the  rules  In  actions  for 
tort."  Hively  Oolnlck,  128  Minn. 
498,  602,  144  NW  218,  49  LRANS 
767.  AnnCa8l916A  29E. 

78.  Cal. — Lanlgan  T.  Neely,  4  C^I. 
A.  760,  89  P  441. 

Colo. — Harrison  t.  Carlson,  46  Colo. 
55.  101  P  76. 

Ga. — Graves  v.  Rivers,  128  Ga.  224, 
61  SB  318. 

III.— Jacoby  V.  Stark,  206  111.  84. 
35,  89  NB  tf57  tolt  Cyc];  Pldler  t. 
McKinley,  21  111.  308;  Churan  v. 
Sebesta,  131  III.  A.  830. 

Ind. — Kurts  v.  Frank,  76  Ind.  594, 
40  AmR  875;  Hughes  v.  Nolte,  7  Ind. 
A.  526,  84  NB  746. 

Iowa. — Denslow  t.  Van  Horn,  16 
Iowa  476. 

Kan. — Sramek  t.  SUanar.  71  Kan. 
460,  85  P  566. 

He. — ^Lawrence  v.  Cooke,  56  Me. 
187,  96  AmD  448. 

Md. — Sauer  Schnlenberg,  88  Ud. 
888,  8  AmR  174. 

Mich.— Roberta        Dmlllard,  128 
HIeh.  286,  82  NW  49;  Ooddard 
Westcott,  82  Mich.  180.  146  NW  248; 
Sheahan  T.  Barry,  27  HIch.  217. 

Minn.— Hively  Oolnlck,  122 

Minn.  498.  144  NW  218,  49  LRANS 
757,  AnnCiial915A  298;  Snere  t. 
liunder,  100  Minn.  6.  110  NW  99: 
Tamke  t.  Vangsnes,  72  Hlnn.  288,  7b 
NW  217:  Johnson  ▼.  Travis,  88  Minn. 
231.  22  NW  628. 

Mo.— Davis  V.  Slagle,  27  Mo.  600. 
But  compare  Trammell  v.  Vaughan, 
168  Mo.  214.  59  SW  79,  81  AmSR 
302,  51  L.RA  854  (holding  that, 
where  defendant  enters  Into  the 
transaction  maliciously  and  not  In 
good  faith,  this  may  aggravate  com- 
pensatory damages,  but  will  not  en- 
title plalntlfT  to  punitive  damages). 

N.  J.— Coryell  v.  Colbaugh,  1  N. 
J.  L.  90,  1  AmD  192. 

N.  T.— Chellis  V.  Chapman,  126  N. 
T.  214,  26  NB  808,  11  LRA  784: 
Thorn   V.   Knapp,   42   N.   T.   474,  1 


AmD  661:  Johnson  v.  Jenkins.  24  N. 
y.  262;  Wells  v.  Padgett.  8  Barb. 
323:  Jacobs  v.  Sire,  4  Misc.  3S8.  28 
NTS  1068;  Chellis  v.  Chapman,  7 
NTS  78  [aff  125  N.  T.  214,  26  NB 
808,  11  LRA  784]. 

Oh. — ^White  T.  Thomas,  12  Oh.  St. 
818.  80  AmD  847;  Duvall  v.  Fuhr- 
man,  2  Oh.  Clr.  Dec.  174. 

Okl.— Baumle  v.  Verde,  88  OkL  248, 
124  P  1088,  41  LRANS  840.  AnnCas 
1914B  317. 

Or.— Kelley  v.  Hlghfleld,  16  Or. 
277,  1*  P  744. 

Tenn. — Kaufman  v.  Fye,  99  Tenn. 
145.  42  SW  26;  Uoodal  V.  Thurman, 
1  Head  208. 

Tex. — Daggett  v.  Wallace.  75  Tex. 
862.  IS  SW  49,  16  AmSR  908. 

Vt— Stokea  v.  Maaon,  86  Vt.  164.  81 
A  162.  86  LRANS  888,  AjinCaal914B 
1199. 

Wla.— Luther  v.  Shaw,  167  Wla. 
231,  147  NW  17. 

'-'As  In  tort  actions,  punitive  or 
exemplary  damages  may  be  re- 
covered when  the  pleading  and  proof 
warrants  punishment  of  the  defend- 
ant, as  where  he  entered  Into  the 
engagement  without  Intending  to  per- 
form It.  and  breaks  It  unjustifiably." 
Hively  v.  Golnick,  123  Minn.  498, 
602,  144  NW  213,  49  LRANS  757,  Ann 
Casl915A  295. 

"The  action  for  breach  of  promise 
of  marriage,  while  founded  upon 
contract.  Is,  In  Its  nature,  an  action 
for  tort,  or  a  wrong  done  the  plain- 
tiff;  and.  If  It  becomes  manifest  that 
the  defendant  has  been  actuated  by 
motives  of  an  evil- Intent  to  wan- 
tonly and  ruthlessly  humiliate  and 
Injure  the  plaintiff,'  a  case  Is  made 
for  the  assessment  of  punitive  or 
vindictive  damages,  which  may 
operate  as  a  punishment  in  the  in- 
terest of  society  as  well  as  for  the 
doing  of  a  willful  personal  injury  to 
a  fellow  mortal."  Osmun  v.  Winters, 
80  Or.  177,  182.  46  P  780. 

[a]  Kattar  ia  anrravatioB  mnst 
appMC. — The  Jury  are  restricted  to 
compensatory  damages,  unlaas  mat* 
ter  in  aggravation  appears.  La  Porta 
V.  Wallace,  89  HI.  A.  617. 

77.  Ooddard  V.  Westcott,  82  Mich. 
180,  46  NW  242;  Baumle  v.  Vorde. 
88  Okl.  248,  124  P  1088,  41  LRAN8 
840,  AnnCasl914B  817. 

[a]  Fntttra  Oaaaama  eaanot  ba 
weoTWrafl  ulaas  defenoant'a  conduct 
was  wanton  or  malicious,  or  unless 
the  feelinga  of  plaintiff  were  un- 
necessarily wounded  or  her  rM>uta- 
tlon  Injured.  Dupont  T.  McAdow, 
6  UonL  226.  9  P  926;  Chellis  t. 
Chapman,  125  N.  T.  214,  26  NB  808, 


11_LRA  V84  [aff  7  NT^  781. 

Brown,  67 


Minn. 


78.  Clement  v. 
814,  69  NW  198. 

79,  Jacobs  V.  Sire,  4  Misc.  898, 
399,  28  NTS  1063  (where  It  is  said: 
"This  instruction  deprived  the  Jury, 
In  case  they  found  the  facts  re- 
ferred to,  of  all  discretion  upon  the 
question  whether  exemplary  dam- 
ages should  or  should  not  be  given. 
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[§§  101-102 


[i  101]  D.  Namhul  Daaugos.  It  has  been  held 
on  an  appeal  by  plaintiff  that  a  verdict  for  one  eent 
damages  will  not  be  disturbed  where  there  is  noth- 
ing in  the  record  to  show  that  the  jury  were  led  to 
the  conelnaion  reached  by  prejudice,  partiality, ,  or 
cormption.*" 

102]  E.  Amount  of  Award.  No  fixed  measnre 
of  con^Qsation  to  plaintiff  can  be  laid  down " 
bnt  it  u  for  the  jury  to  award  such  amount  as 


they  deem  proper  under  the  eirounutanees  of  each 
particular  .ease ;^  and  the  question  of  the  justiee 
or  adequacy  of  the  verdict  in  an  action  for  breach 
of  marriage  promise  Tests  almoet  wholly  in  the 
judgment  of  the  jnry  and  in  the  discretion  of  the 
tri^  jn^e."  Accordingly,  however  large  the 
damages  may  be,"*  and  although  they  are  higher 
than  the  court  would  have  awarded,  the  venliet 
will  not  be  disturbed  unlets  the  damages  appear 


They  were  told  that  in  that  event 
they  were  bound  to  vlve  exemplary 
damages.    Such  is  not  the  la«r'>. 

80.  Hooker  v.  Philllppe,  28  Ind.  A. 
501,  SO  NB  167  (where  It  la  aald: 
"Appellant  has  aBsigned  the  over- 
ruling of  her  motions  for  a  new 
trial  and  for  Judgment  for  coats  aa 
error.  The  only  question  ,  arieinx 
under  the  motion  for  a  new  trial 
Which  counsel  have  discussed  Is  the 
amount  of  the  recovery.  It  Is  urged 
that,  as  the  Jury  found  for  the  ap- 
pellant, they  necessarily  found  that 
she  had  established  the  contract  of 
tnarrlan  as  set  out  In  her  complaint, 
that  there  had  been  a  breach  of 
the  -contract  on  the  part  of  appellee, 
and  that  for  such  breach  she  was  en- 
titled  to  damages  In  excess  of  one 
cent.  True,  the  breach  of  any  con- 
tract presupposes  resulting  damages 
to  the  party  Injured  by  the  breach, 
but  there  are  cases  where  the  law 
does  not  fix  any  measure  of  dam> 
ages.  This  is  such  a  case.  The 
Question  of  the  appellant's  damages 
was  properly  submitted  to  the  jury, 
and  the  jury  having  fixed  the 
amount,  and  there  being  nothing  in 
the  record  to  indicate  that  they  were 
led  to  the  conclusion  reached  by 
prejudice,  partiality,  or  corruption, 
we  cannot,  under  the  well-settled 
rule,  disturb  their  finding"). 

8^.  La  Porte  v.  -Wallaee.  89  111.  A. 
617;  Hooker  v.  Philllppe,  26  Ind.  A. 
501,  60  NB  167;  Hlckey  v.  Kimball, 
109  Me.  483,  84  A  948;  Hahn  T. 
Bettingen,  81  Minn.  91,  8S  NW  467, 
60  LRA  669. 

"The  law  furnishes  no  precise  or 
definite  rule  of  damages  in  a  case 
like  this,   and   their  aesessment  Is 

Fecullarly  within  the  province  of  the 
ury,  Tney  were  to  be  computed 
on  the  principle  of  indemnity  and 
reasonable    compensation    for  the 

flalntlfC'8  loss  by  reason  of  the 
reach  of  the  promise  of  marriage. 
The  Jury  had  the  right  to  consider, 
and  undoubtedly  did  consider,  as 
elements  of  the  plalntlfTs  damage, 
the  loss  to  her  by  reason  of  the  dis- 
appointment of  nqr  reasonable  ex- 
pectatlons.  In  other  words,  the  money 
value  or  worldly  advantage  to  her 
of  a  marriage  with  the  defendant, 
also  the  wound  and  Injury  to  her 
affections  caused  by  the  rejection, 
and  finally  the  distress  of  mind  and 
mortification  that  she  had  suffered 
and  will  suffer  as  a  result  of  the 
defendant's  bad  faith  in  breaking 
hla  promise  to  marry  her  In  view 
of  their  meretricious  relations  under 
the  promise  of  the  marriage."  Hiokey 
V.  Kimball.  109  Me.  488,  487.  84  A 
948.  See  also  Densmore  v.  Thurs- 
ton, (Me.)  98  A  1068  (where  the 
court  used  subataiitially  the  same 
language). 

89.  IT.  8.~Thrush  v.  Fullhart,  280 
Fed.  24;  -Sanborn  v.  Bay.  194  -Fed. 
861,  114  CCA  241;  MoCarty  v.  Hery- 
ford,  126  Ped.  46. 

Ark.--CoIlln8  T.  Uack.  51  Ark. 
684. 

Cal. — Iianlgan  v.  Neely,  4  Cal.  A. 
760,  89  P  441. 

Colo. — Harrison  v.  Ctu>lson,  46  Colo. 
65,  101  P  76. 

Conn. — Clark  Fendelton,  SO  Conn. 
496. 

Oa. — Parker  v.  Forehand,  99  Oa. 
748,  28  SE  400. 

111. — Poehlmann  v.  Kerts,  lOB  lU. 
A.  349  [aff  204  III.  418,  68  NE  4671. 

Ind.— Hooker  v.  Philllppe,  26  Ind. 
A.  601,  60  NE  167:  Lauer  v.  Schmidt, 
85  Ind.  A.  54,  66  NB  108. 


Iowa. — L.emke  v.  Fransenburg,  169 
Iowa  466,  141  NW  832;  Herriman  v. 
Layman,  118  Iowa  690.  92  NW  710; 
Rime  V.  Kater,  108  Iowa  61,  78  Nw 
835:  Gelger  v.  Payne.  108  Iowa  681, 
69  NW  654.  71  NW  671;  Denslow  v. 
Van  Horn,  16  Iowa  478. 

Kan.— Kennedy  v.  Rodgers,  2  Kan. 

A.  764,  44  P  47. 

Mass.— Coolldfe  v.  Neat,  189  Mass. 
146;  Oraat  v.  Wllley,  101  Mass.  866; 
Harrison  v.  Swift.  18  Allen  144. 

Mich. — ^Vanderpool  v.  RItdiardson, 
62  Mich.  886,  17  NW  986. 

Hlnn.— Hlvely  t.  Gtolnlck.  128 
Minn.  498,  144  NW  218.  49  LRANS 
767,  AnnCasl916A  396;  Hahn  v.  Bet- 
tingen, 84  Minn.  612,  88  NW  10: 
Hahn  v.  Bettingen,  81  Minn.  91,  88 
NW  467,  60  LRA  «9:  Hanson  T. 
Elton,  88  Hlnn.  498.  88  NW  614. 

Nebr.— -MuBselmsji  v.'  Baiter.  26 
Nebr.  737.  42  NW  769;  Schredien- 
|aBt  V.  Baly,  1«  Nebr.  610,  SO  NW 

N.  J.— C^oryell  t.  Colbaugh.  1  N.  J. 
L.  90.  1  Amb  198. 

N.  T.— ^uthard  t.  Rexford,  6  Cow. 
264. 

Oh.— strlbley  v.  Wels,  8  Oh.  Clr.  Ct. 
671,  4  Oh.  Clr.  Dec  620;  Z>iivall  t. 
Fuhrman,  2  Oh.  Cir.  Dec.  174. 

Or.— Kelley  v.  Highfleld.  IB  Or.  17T, 
14  P  744. 

Porto  Rico. — ^Rivera  v.  Cadlenio,  4 
Porto  Rico  Fed.  89. 

Tenn. — Brown  t.  OdilLlO*  Tenn. 
250,  66  SW  840,  7S  AnBB  914,  68 
LRA  660. 

W.  Va.— Kendall  v.  Dunn,  71  W. 
Va.  262,  76  SE  464,  48  LRANS  656. 

Wis.— Luther  v.  Shaw,  157  Wis, 
231,  147  NW  17;  Salchert  v.  Relnlg, 
135  Wis.  194,  115  NW  188;  Olson  v. 
Bolveraon.  71  Wis.  668.  38  NW  829. 

Eng. — Berry  v.  Da  Costa.  L.  R.  1 
C.  P.  331:  Smith  v.  Woodflne,  1  C. 

B.  N.  S.  660.  87  ECL  660,  140  Reprint 
272. 

"The  evidence  shows  that  the 
plaintiff  had  reasonable  expecta- 
tions of  an  advantageous  settlement 
in  .  life,  and  for  such  she  would  be 
entitled  to  recover  damages,  and  In 
addition  thereto  for  pecuniair  loss, 
as  well  as  compensation  for  Injured 
feelings,  anxiety  of  mind,  wounded 
pride,  and  mortification  in  conse- 
quence of  the  treatment  which  she 
received  at  the  hands  of  the  defend- 
ant. It  would  be  impossible  In  a 
case  like  the  one  at  bar  to  fix  a 
definite  measure  of  damages.  There- 
fore In  a  case  of  this  character  the 
Jury  may  take  Into  consideration  all 
the  facts  and  circumstances,  and, 
If  their  conduct  is  not  marked  by 
prejudice,  passion,  or  corruption,  ex- 
ercise their  discretion  in  determining 
the  amount  which  the  plaintiff  Is 
entitled  to  recover."  Thrush  v.  Full- 
hart.  230  Fed.  28,  81. 

[a]  'Ot  la  laid  down  by  a  wxttsx 
of  aoospted  authority  that  'the  action 
for  breach  of  promise  of  marriage 
.  .  .  though  nominally  an  action 
founded  on  the  breach  of  an  agree- 
ment, presents  a  striking  exception 
to  the  general  rules  which  govern 
contracts.  This  action  Id  given  as 
an  indemnity  to  the  injured  party 
for  the  loss  she  has  sustained,  and 
has  been  always  held  to  embrace 
the  injury  to  the  feelings,  affections, 
and  wounded  pride,  as  well  as  the 
loss  of  marriage.  From  the  nature 
of  the  case.  It  has  been  found  Im- 
possible to  fix  the  amount  of  com- 
pensation by  any  precise  rule;  and, 
as  In  tort,  the  measure  of  damages  is 
a  question  for  the  sound  discretion 


of  the  jury  in  each  particular  in- 
stance, subject,  of  course,  to  the 
general  restriction  that  a  verdict 
Influenced  by  prejudice,  passion,  or 
corruption  will  not  be  allowed  to 
stand.*  2  Sedgwick  on  Damages  (9th 
Ed.)  S  637."  Fisher  v.  Oliver,  178 
Mo.  A.  18.  82,  154  SW  468. 

[b]  All  the  faets  aad  olieu- 
STOnoes  of  the  case  should  be  con- 
sidered. Poehlmann  v.  Kertx,  106 
111.  A.  249  [aff  204  111.  418.  68  NB 
467};  SrameR  v.  Sklenar,  78  Kan. 
460.  85  P  661. 

88.  Minn.-— Hahn  v.  BstUngen,  84 
Minn.  618.  88  NW  10. 

OkL— Baumle  v.  Verde,  160  P  876. 

Or.— Oerllnger  v.  Frank,  74  Or.  617, 
146  P  1069. 

Tex^Huggtns  v.  Carey,  (Civ.  A.) 
149  SW  89a.  894  [auot  Cycl. 

Ont. — &nlth  T.  Jamleson,  17  Ont. 
626;  Morrison  t.  Shaw,  40  U.  C  Q. 
B.  408. 

"la  the  wide  range  of  sstlmatlon 
allowed  to  a  Jury  within  similar 
limits  of  testimony,  the  amount  at 
damage  is  one  of  sound  discretion 
with  the  Jurors."  Oerllngcr  v.  Fvank, 
74  Or.  517,  624,  145  P  1069. 

[a]  Ma  OUaboa*  "the  rule  for 
ths  measure  of  damages  for  breach 
of  contract  to  marnr  is  prescribed 
by  statute  (seotlon  8871,  Rev.  Laws 
1910).  which  reads:  ^he  damages 
for  the  breach  of  a  promise  of  a 
marriage  rest  in  the  sound  discretion 
of  the  lurv.' "  Baumle  t.  Verdc^ 
(Okl.)  160  P  876.  877. 

84.  Conn. — Clark  v.  Pendeltoib  20 
Conn.  496. 

III.— Richmond  v.  Roberts,  98  m. 
472;  Douglas  v.  Oausman,  68  HL 
170;  Sulser  v.  Tott,  67  111.  164; 
Pritzlnger  v.  Ahrens,  161  IlL  A.  896. 

Ind. — ^Haymond  v.  Saucer.  84  Ind. 
8:  Mavbln  v.  Webster,  8  Ind.  A.  647, 
85  NB  194,  86  NB  87i 

Iowa. — Oelger  v.  Payne.  102  Iowa 
681.  69  NW  654,  71  NW  571. 

Me.— Hlckey  v.  Kimbal,  109  Me. 
438.  84  A  948. 

Minn. — ^Hanson  v.  Elton,  88  Hlnn. 
493,  88  NW  614;  Johnson  V.  Travis, 
88  Minn.  281,  28  NW  688. 

Mo.— Fisher  v.  OllTsr,  17S  Ho.  A. 
18.  154  SW  46S. 

Nebr. — Musselman  v.  Barker.  26 
Nebr.  787,  42  NW  769. 

N.  T. — Kerns  v.  Hagenbuchle,  60 
N.  T.  Super.  222,  17  NTS  867;  Chel- 
lis  V.  Chapman,  7  NTS  78  [aff  125 
N.  T.  214,  86  NB  308,  11  LRA  7841. 

Oh. — Stribley  v.  Wels.  8  Ob.  Clr. 
Ct.  671,  4  Oh.  Cir.  Dec.  620. 

S.  C. — Capehart  v.  Carradlne,  3S 
S.  C.  L.  42. 

Tenn. — Brown  v.  Odlll,  104  Tenn. 
250,  68  SW  840.  68  LRA  660;  Goodal 
V.  Thurman,  1  Head  208. 

Tex. — Dagget  v.  Wallace,  76  Tex 
852,  13  SW  ft,  16  AmSR  908;  Fisher 
V.  Barber,  62  Tex.  Civ.  A.  84,  IJO 
SW  871. 

Wash. — ^Fisher  v.  I^nyon,  66  Wash. 
8,  104  P  1127,  20  AnnCas  1864. 

88.  Clark  v.  Psndleton,  SO  Conn. 
495. 

[a]    SiuMwsslTe  vardieta. — "It  Is  a 

general  rule  that  where  two  or  more 
successive  and  concurrent  verdicts 
have  been  returned,  the  appellate 
court  will  be  strongly  disinclined  to 
Interfere  with  the  last  one.  If  the 
evidence  Is  conflicting  and  there  is 
any  evidence  reasonably  tending  to 
support  the  verdict,  even  though  it 
may  not  be  entirely  satisfactory  or 
such  as  would  '  lead  the  appellate 
court  to  the  same  conclusion  upon 
an  original  consideration,  unless  It 


For  later  oases,  developnenta  and  tbrnagm  In  the  law  see  cumulative  Annotations,  same  title,  omFs  and  ifoto  number. 
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to  be  flagrantly  exoessrve,*'  or'  disproportioned  to 
the  injury  reeeived.  by  plaintiff  "  even  though  there 
ia  newly  diseovered  yet  cumulative  evidence  in  de- 
feodant's  favor^''  or  unless  it  appeals  that  the 
jury  were  influenced  by  passion,  prejudice,  or  cor- 
ruption, and,  on  appeal,  that  the  trial  judge  failed 
to  exercise  a  sound  discretion  in  reviewing  that 
question."  The  court  may,  when  it  deems  the  verdict 
excessive,  indicate  the  amount  which  it  deems 
proper  and  may  direct  that  the  yerdiet  shall  stand, 
if  plaintiff  remita  the  exeesa  orer  snob  amount,  or 


otheorwiae  that  there  shall  be  a  new  trial.***  It 
cannot  be  successfully  contended  that,  where  de- 
fendant died  before  the  suit  was  brought  or  before 
the  time  of  trial,  the  verdict,  if  in  favor  of  plain- 
tiff, should  be  for  not  less  than  one  third  of  the 
value  of  defendant's  estate.*^ 

A  number  of  illustratiTe  cases  in  which  various 
courts  have  held  particular  awards  of  damages 
to  be  excessive"'  or  not  excessive,"*  under  the  cir- 
cumataaces  of  the  particular  cases  involved,  are  re- 
ferred to  in  the  notes.  j 


ia  pUtin  that  the  verdict  1b  baaed 
uiton  evidence  which  does  not  tend 
to  prove  a  material  (act  neceanary 
to  a  recovery  or  Is  In  palpable  dis- 
regard of  the  evidence."  Booren  v. 
HcWlUIams,  (N.  D.)  157  NW  e». 
(99. 

88.  Hawaii. — Brown  T.  Bannister, 

14  Hawaii  U. 

L*.— Kuck  V.  Johnson,  114  La.  781. 

15  S  5S9. 

Uinn.— Hahn  t.  Battlnffeo,  84 
Ulnn.  S12.  88  NW  10. 

Mo.— Brovhlll  v.  Norton,  175  Uo. 
190,  74  SW  1024. 

N.  T.— Kolach  v.  Jewell.  21  App. 
Dlv.  B81.  48  NTS  527;  Woltera  v. 
Scbultx,  1  Ml8c.  I9t,  21  NTS  7«S. 

Wle.— Kellett  v.  Roble,  9S  Wla.  301. 
7*  NW  781. 

87.  Clark  v.FendletoiL  20  Conn. 
495;  Hlckey  v.  Kimball,  US  He.  48S. 
418,  84  A  a4t. 

"Although  the  damages  awarded 
In  this  case  aeem  Quite  liberal  In 
view  of  the  evidence  of  the  defend- 
ut'a  financial  worth  at  thi  time  of 
the  breach,  navflrthelass  ther  do  not 
tppaar  to  ua  to  he  so  clearly  ex- 
eeulve  or  disproportioned  to  the 
plalntltrs  loss,  reauitlns  from  the  de- 
fendant's breach  of  his  promise  to 
marry  her,  under  all  the  clrcum- 
itances  disclosed,  that  the  verdlot 
ought  to  be  disturbed  on  that 
ground."   Blckey  v.  Kimball,  supra. 

88.  Sulser  V.  Tott,  57  lU.  164. 

89.  U.  3. — ^UcGarty  v.  Heryford, 
115  Fed.  46.  J 

Ark.— Collins  v.  Mack,  81  Ark.  684. 

Conn. — Waters  v.  Bristol.  26  Conn. 
J98;  Clark  v.  Pendleton,  20  Conn.  495. 

III.— Douglas  v.  Gausman,  68  111. 
170;  FIdler  v.  McKlnley,  21  lU.  808; 
U  Forte  V.  Wallace.  89  111.  A.  617. 

Tnd.— Eve  T.  Rosary  12  Ind.  A.  522, 
40  NE  25.  ^ 

Iowa. — ^Denalow  v.  Van  Horn,  16 
Iowa  476. 

Ky. — Qardoer  v.  Amett.  50  BW 
840.  21  KyL  1. 

Mo.— BroyhlU  v.  Norton.  176  Mo. 
190,  74  SW  1024;  Wilbur  v.  Johnson. 
5S  Uo.  500. 

Nebr. — Schrecketutast  v.  Ealy,  16 
Nebr.  510,  20  NW  868, 

N.  T.— Kolach  v.  Jewell,  21  App. 
Dlv.  681,  48  NTS  627;  Kerns  v.  Ha- 
genbuchle,  CO  N.  T.  Super.  222,  11 
SYS  867. 

Oh.— Duvall  T.  Fuhrman,  2  Oh.  Clr. 
Dec.  174. 


»34  [quot  Cycl. 

Wash.— Heasiey  Nichols,  28 

Wwh.  486,  80  P  7*9. 

Wis— Kellett  ▼.  Roble,  99  Wis. 
JOS.  74  NW  781. 

90.  Johnson  v.  Levy.  122  La.  118. 
47  S  422,  16  AnnCas  078;  Hahn  v. 
Betllncen,  84  Minn.  612,  88  NW  10: 
Broyhni  v,  Norton.  176  Mo.  190,  74 
8W  1024;  Kolsch  v.  Jewell,  21  App. 
Dlv.  581.  48  NTS  527. 

81.  Parsons  v.  Trowbridge,  226 
Fed.  15.  18.  149  CCA  210  <where  the 
conrt  said:  "Nor  would  It  have  been 
correct  to  have  Instructed  the  Jury 
that  the  verdict.  In  the  event  of  a 
finding  for  plaintiff,  should  not  be 
less  ttian  one-thlrd  of  the  value  of 
Oldlfeld's  estate.  The  fact  that  Old- 
wd  died  before  rait  wf^e  brought,  or 
was  dead  at  the  time  of  the  trial. 
Uded  nothing  to  plalntlfTs  right  of 
neovery.  Such  an  Instruction  would 
UTe  been  •rroneons  In  a  suit  against 


him.  Collins'  v.  Mack.  21  Ark.  684. 
It  was  no  less  erroneous  In  a  suit 
against  the  executor  of  his  estate. 
It  would  have  been  proper  for  the 
court  to  have  Instructed  the  Jury 
that.  In  determining  the  amount  of 
damages.  It  might  consider  the  pe- 
cuniary benefits  the  marriage  might 
have  been  to  plaintiff.  LAuer  v.  Ban- 
ning, 152  Iowa  99.  131  NW  783:  Rime 
v.  Rater,  108  Iowa  61,  78  NW  9»Sl 
Holloway  v.  Orimth,  32  Iowa  409.  7 
AmR  208.  But  plaintiff  asked  no  such 
Instruction.  The  case  was  tried  on  her 
behalf  on  the  theory  that  she  was 
entitled  to  one-third  at  least  of  tha 
value  of  the  estate"). 

sa.  [a]  Twaatr-ftTs  thoB—ad  dol- 
laxs^SroyhlU  v.  Norton,  175  Ho. 
190,  74  SW  1024  (plaintiff  being  re- 

aulred  to  remit  one  half  of  the  ver- 
Ict  or  to  undertake  a  new  trial* 
although  the  teatln^ony  of  defendant 
waa  flippant  la  style  and  carried  an 
Innuendo  that  he  had  been  criminally 
Intimate  with  plaintiff,  which  faot 
plaintiff  denied,  where  defendant  was 
a  railway  mall  Clark  hnd  his  only 
property  was  one  house  which  was 
not  paid  for). 

tb]  Vwsaty-two  thonsaad  dollank 
[cCarty  v.  Heryford.  126  Fed.  40 
(where  defendant  owned  property  of 
the  value  of  fifty  thousand  dollars 
over  encumbrances,  and  the  offer  of 
marriage  was  renewed  by  defendant 
In  good  faith  after  commencement 
of  the  action,  and  when  the  marriage 
would  have  been  equally  as  advan- 
tageous to  plaintiff,  and  the  claim 
of  seduction,  which  was  the  only 
matter  of  aggravation  set  up  by 
plaintiff,  was  not  made  until  after 
such  renewal  offer,  was  denied  by 
defendant,  and  was  not  sustained  by 
a  preponderance  of  the  evidence). 

fc]  Twaaty  thovsaad  dolls rs^ 
Johneon  v.  I^vy,  122  Ia  118,  47  8 
422,  16  AnnCas  978  and  note  (where 
defendant's  estate  was  valued  at 
forty-five  thousand  dollars,  although 
there  had  been  seduction  followed 
by  pregnancy,  and  It  was  held  that 
the  verdict  should  be  reduced  to  ten 
thousand  dollars). 

[d]  Sight  thoasand  doUan^ 
Ctardner  v,  Arnett,  60  8W  840,  21 
Kyli  1  (where  defendant  was  only 
twenty-two  years  old  and  without 
any  Income  or  occupation,  and  th* 
parties  had  known  each  other  less 
than  a  month  before  the  action  was 
Instituted). 

[e]  Seraa  thovsaiUI  fivs  huadMA 
dollan^Kolsch  v.  Jewell,  21  App. 
Dlv.  581,  48  NTS  687  (where  plaintiff 
was  employed  as  a  sewing  machine 
teacher  and  defendant  was  employed 
at  a  salary  of  thirty  dollars  a  week, 
and  although  there  was  evldsnce  or 
seduction.  Tt  was  held  that  the  ver- 
dlot should  be  reduced  to  twenty-five 
hundred  dollars). 

[f]  Three  thoaaaad  fire  haBdcad 
doUars^KeDett  v.  Roble,  99  Wis. 
308.  74  NW  781  (where  defendant 
was  worth  six  thousand  dollars). 

M.  [a]  HfU  haadvsd  Aolla»#— 
Hlvely  v.  (3olnlck,  122  Minn.  49S,  144 
NW  212,  49  LRANS  757,  AnnCaa 
191 5A  296. 

[b]  Oaa  ttoaaaafl  ftvt  naadxad 
dollars. — Halness  v.  Anderson,  110 
Hlnn.  804,  124  NW  220  (where  de- 
fendant owned  land  worth  about 
three  thousand  dollars  above  the  en- 
cumbrances thereon). 

[el  Two  thoasaad  dollars. — Luther 
v.  Shaw.  15?  Wis.  221,  147  NW  IT 


(where  the  amount  consisted  of  fif- 
teen hundred  dollars  compensatory 
damages — the  court  having  reduced 
to  this  amount  a  verdict  for  three 
thousand  dollars — and  five  hundred 
dollars  punitive  damages,  where 
plaintiff  had  been  seduced,  although 
defendant  was  an  artisan  without 
property);  Hess  v.  Zimmer,  162  Wis. 
193.  197,  139  NW  740  (where  "the 
jury  were  Justified  to  conclude  that 
the  defendant  owned  property  of  the 
value  of  112,000  and  that  he  had 
seduced  the  plaintiff  through  hla 
promises  of  marriage"). 

[d]  Two  thousand  five  hoadnA 
doUara^Falkner  v.  Scbultc,  160  Wla. 
594,  160  NW  424  (whMT*  pfflntlff  was 
thirty-nine  years  old  and  dsfendaat 
forty-seven  years  old,  and  plaintiff 
had  been  seduced,  although  she  had 
been  twice  married  and  once  di- 
vorced). 

[e]  Two  theaaaa*  atCM  hudxad 

dollags^Brown  v.  OdlU.  104  Tenn. 
260,  5«  SW  840.  78  AmSR  914,  52 
LRA  560  (where  both  parties  wera 
of  excellent  character  and  standing* 
th«  family  of  plaintiff  being  In  hum- 
ble situation,  and  there  was  evldenoa 
that  defendant  told  plaintiff  that  he 
was  worth  ten  thousand  dollars,  al- 
though defendant  claimed  on  the  trial 
that  this  was  an  excessive  estimate). 

[f]  Three  thonsamd  dollars^ 
Frltzlnger  v.  Ahrens,  151  111.  A.  808 
(where  the  evidence  tended  to  es- 
tabllsh  seduction  and  the  birth  of 
an  illegitimate  child).  See  also 
Luther  v.  Shaw,  157  Wis.  281,  884, 
147  NW  17  (where  the  court  said: 
"The  damages  as  reduced  by  tbm 
learned  circuit  court  do  not  seun  too 
large,  nor  are  we  convinced  that  aa 
award  of  $3,000  damages  In  a  breach 
of  promise  case  aggravated  by  se^ 
ductlon  of  plaintiff  Indloates  iMr- 
veralty.  passion,  or  prejudice  on  tha 
part  of  the  Jury.  True  It  Is  that 
the  defendant  la  an  artisan  without 
property  and  that  It  required  no  long 
siege  or  consummate  strategy  to  In- 
duce the  plaintiff  to  surrender  tha 
citadel  of  virtue.  But  we  must  con- 
sider that  he  was  an  Iron  molder 
and  she  a  factory  girl,  hence  each 
probably  more  practical  than  refined 
or  sentimental,  and  that  she  had  bis 
promise  of  marriage  and  for  thla 
reason  yielded,  and  that  he  waa 
guilty  of  the  perfidy  of  breaking 
such  a  promise,  leaving  her  to  bear 
the  loss,  suffering,  and  shame  alone, 
and  that  he  attempted  in  the  defens» 
of  this  case,  in  bad  faith  as  k'ound 
by  the  Jury,  to  further  blacken  her 
reputation.  Under  such  circum- 
stances we  cannot  say  the  damages, 
compensatory  and  punitory,  carried 
by  the  Judgment  are  excessive"). 

■(jg]  Three  tlumsand  flve  haadred 
dOlfin*— Hlckey  v.  Kimball,  109  Me. 
428,  84  A  948  (where  defendant  kept 
a  grocery  store  and  about  six  montha 
after  the  engagement  the  relatlona 
of  the  parties  becamS  meretricious, 
resulting  in  plalntlfTs  pregnancy  ana 
an  abortion  was  performed  on  her): 
Erwin  V.  Jones.  192  Mo.  A.  826,  ISO 
SW  428  (where  defendant  was  worth 
from  eight  to  nine  thousand  dollars 
and  baa  seduced  plaintiff);  Fisher  t. 
Barber.  62  Tex.  Ctv.  A.  84,  ISO  SW 
871  (where  defendant  owned  a  good 
home  provided  with  many  comforts 
and  conveniences,  and  was  possessed 
of  from  twenty-five  to  fifty  thousand 
dollars  In  property,  andUplalntlff,  a 
widow  In  straightened  dlrdiuutjmcM^ 
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IV.  SPEOIFIO  FEBFOKHANOE  OF  GOKTRAOT  TO  UABBT 


[$  103]  In  early  times  the  ecclesiastical  courts 
in  England  had  power  to  decree  specific  perform- 
ance of  a  promise  of  marriage  in  the  event  of  a 
refusal  or  failure  to  perform,  but  this  power  was 
taken  away  by  Lord  Hardwieke 's  Act     and  in  the 


United  States  no  such  power  has  ever  been  recog- 
nized,'*' and  the  only  remedy  available  to  the  dis- 
appointed party  is  an  action  for  damages  for  the 
breadi.*' 


and  compelled  to  work  for  the  sup- 
port of  herself  and   children,  was 

freatly  distressed  and  disappointed 
y  his  failure  to  marry  her  and  suf- 
fered much  humiliation  because  of 
his  treatment  of  her,  which  was 
Benerally  known  In  the  community 
fn  which  the  parties  lived). 

[h]  row  Uumiasd  AoUani^- 
Thrush  V.  Fullhart,  280  Fed.  24 
<wher«  plalntUE  had  loaned  defendant 
money  with  which  to  buy  books  and 
tor  other  purposes,  had  given  him 
presents  froiq  time  to  time,  and  had 
also  lent  or  given  him  a  cold  watch 
which  h«  had  retalnod  during  the 
time  ot  thalr  engagement,  which  had 
continued  for  seventeen  years/  and 
defendant  was  worth  about  twelve 
thousand  dollars);  Fisher  v.  Oliver, 
m  Uo.  A.  IS,  154  8W  463  (where 
defendant  admitted  that  he  was  worth 
over  seventy  thousand  dollars,  while 
plalntin  waa  practically  without 
means), 

ri]  rmu  thousand  two  hundred 
and  lUtr  dOllars^Lemke  v.  Fransen- 
burg,  159  Iowa  465,  141  NW  SSI 
(where  defendant  was  about  to  In- 
herit from  his  father's  estate  euffl- 
clent  funds  with  which  to  purchase  a 
farm  of  three  hundred  acres,  worth 
two  hundred  dollars  an  acre,  which 
farm  he  was  then  operatlciE,  and 
he  also  had  another  farm  In  Minne- 
sota). 

[J]  your  thonaaud  Ave  hnaOred 
doliara. — MoPherson  v,  Ryan,  59 
Mich.  83,  26  NW  821  (where  the 
manner  of  breaking  off  an  engage- 
ment to  marry  was  abrupt  and  wan- 
ton, and  most  humiliating  to  the 
young  girl  with  whom  It  was  made, 
and  defendant  was  worth  from  fif- 
teen thousand  to  twenty  thousand 
dollars,  was  engaged  In  a  profitable 
business,  and  was  of  good  social 
standing). 

[k]  ilT*  tliousaad  dollank— ICa- 
hlat  v.  Codde,  106  Mich.  SS7,  64  NW 
194;  Kerns  v.  Hagenbuchle,  60  N.  T. 
Super.  222,  17  NTB  3*7. 

m  Wx  thonsaad  doUars^Hahn 
V.  Bettlngen,  84  Minn.  612,  616,  88 
NW  10  (where  the  court  said:  "The 
respondent  was  a  woman  of  mature 
years,  accustomed  to  follow  the  em- 
ployment of  a  general  family  serv- 
ant, and  the  appellant  waa  a  man 
In  advanced  years,  apparently  In  pos- 
session of  his  mental  faculties,  and 
capable  of  attending  to  his  business 
affairs;  and,  according  to  the  evi- 
dence of  respondent  and  others,  his 
conduct  with  reference  to  the  al- 
leged contract  of  marriage  seems  to 
have  been  deliberate,  and  under  no 
peculiar  Influence  from  which  it  can 
be  Inferred  that  he  did  not  know  or 
understand  what  he  was  about.  The 
question  of  his  financial  standing 
has  Some  bearing  on  the  amount  of 
damages  found.  In  such  cases  the 
courts  have  always  recognized  that 
the  defendant's  business,  financial, 
and  social  standing  should  be  taken 
Into  account  From  the  record  in 
this  case  It  appears  that  appellant 
was  a  well  to  do  business  man,  of 
good  character  and  respectable  posi- 
tion In  the  city  where  he  lived.  No 
attempt  was  made  In  his  behalf  to 
show  that  such  was  not  the  case, 
and  without   giving  undue  weight 


to  those  considerations  referred  to  on 
the  part  of  respondent,  such  as 
loss  of  opportunity,  injury  to  her 
feelings,  humiliation,  etc.,  we  are 
unable  to  say  that  the  amount  re- 
turned by  the  jury  was  so  mani- 
festly the  result  of  passion  and 
prejudice  as  to  require  the  trial  court 
to  set  it  aside,  and.  having  exercised 
Its  discretion  In  reducing  the  verdict 
to  64,000.  we  And  no  ground  for 
error");  Fisher  v.  Kenyon,  56  Wash. 
8,  104  P  1127,  20  AnnCas  1264. 

[mi  Biz  thonsand  flv*  hundred 
aad  dgb'^-three  dollars.— Baumle  v. 
Verde,  (Okl.)  160  P  876  (where  it 
appeared  that  defendant  was  worth 
fifty  thousand  dollars). 

[n]  Seveu  thousand  dollazs* — 
Musaelman  v.  Barker,  26  Nebr.  787, 
42  NW  769  (where  plaintiff  bad  been 
seduced). 

[o]  fesven  tlu»aaud  dva  huadrod 
douwa«— Danett  v.  Wallace,  76  Tex. 
3S2.  IS  SW  49,  16  AmSR  90S. 

[p]  BIgM  thouaiad  dollars^ 
Lanlgan  v.  Neely,  4  <M.  A.  760.  89  P 
441  (where  defendant  had  seduced 
plaintiff  and  was  worth  about  double 
the  sum  awarded):  McKeniie  v. 
Gray,  14S  Iowa  112,  120  NW  71 
(where  the  engagement  had  lasted 
about  thirteen  years  and  defendant 
was  worth  trom  mvenbr-five  to 
ninety  thousand  dollars);  Hanson  v. 
Johnson,  141  Wis.  6S0,  124  NW  606 
(where  the  engagement  lasted  about 
fourteen  years.  Including  the  part 
of  plaintiff's  life  when  her  chances 
for  an  advantageous  marriage  were 
best,  and  there  was  evidence  that  she 
was  seduced  by  defendant,  that  the 
acts  of  sexual  intercourse  continued 
during  the  entire  period  of  the  en- 
gagement, and  that  defendant  was 
a  man  of  considerable  means). 

[q]  Ten  thousand  dollars. — Clark 
V.  Phillips,  12  Ky.  Op.  20  (where 
plamttfC  had  been  seduced  by  de- 
fendant and  had  given  birth  to  an 
illegitimate  child):  Liese  v,  Meyer, 
143  Mo.  647,  45  8W  282;  Booren  V. 
HcWIlllams,  (N.  D.)  1B7  NW  698 
(where  plaintiff  had  been  seduced  and 
the  verdict  in  question  was  rendered 
on  a  third  trial,  the  prior  verdicts 
having  been  for  ten  thousand 
and  twelve  thousand  dollars  reapeo* 
tively);  Salchert  v.  Reinlg,  135  Wis. 
194,  115  NW  132  (where  defendant 
who  had  seduced  plaintiff  was  a  ben- 
eficiary of  a  one-third  Interest  In  an 
estate  of  about  two  hundred  thou- 
sand dollars  and  had  other  property). 

fr]  Twelve  thousand  five  hundred 
dollwB.— Mains  v.  Lederer,  21  R.  I. 
370.  43  A  876  (where  defendant  had 
aeduoed  plalntlfC,  and  his  property 
was  worth  at  least  sevsnty-flve  thou- 
sand dollars). 

[8]  Sixteen  thousand  dollars.— 
Gelger  v.  Payne,  108  Iowa  681,  69  NW 
564,  71  NW  671  (where  defendant 
waa  worth  between  fifty  and  seventy- 
five  thousand  dollars  and  had  se- 
duced plaintiff  by  means  of  the  prom- 
ise). 

[t]  Seventeen  thousand  four  hn»> 
Ored  and  twenty-five  dollarB.-^ox  v. 

Bdwards.  126  Minn.  360,  362,  148  NW 
600,  AnnCasl916D  491  and  note 
(where  defendant  admitted  that  he 
was  worth  from  seventy-five  thou- 
sand to  one  hundred  thousand  dol- 


lars, and  declined  to  swear  either 
that  he  was,  or  that  he  was  not, 
worth  three  hundred  thousand  dol- 
lars, and  the  court  said:  "A  matri- 
monial alliance  with  a  man  of  such 
wealth  was  of  pecuniary  value  to  the 
plaintir'). 

[u]  Twen^-flTe  thousand  dollars. 
— Bay  V.  Sanborn,  189  Fed.  621  [alT 
194  Fed.  361,  114  CCA  242]  (where 
plaintiff  had  actually  suffered  a  pe- 
cuniary loss  of  over  fifteen  thousand 
dollars  by  refusing  employment  dur- 
ing the  time  of  the  engagement,  at 
the  request  of  the  defendant,  and  de- 
fendant was  worth  not  less  than 
fifty-five  thousand  dollars  and  had 
tola  plaintllX  that  he  was  worth  more 
than  one  hundred  and  twenty  thou- 
sand dollars). 

[y]  TUz^-fivs  thavaaaa  doUais. 
— Hugglns  v.  Carey.  (Tex.  CIt.  A) 
149  §W  890  (where  plaintiff  was 
without  means  and  defendant  was 
sixty-two  years  old,  with  apparently 
no  relatives  depending  on  nlm,  and 
was  worth  two  hundred  thousand 
dollars). 

[w]   Vortr^hra  thoMBBA  doOan. 

— Canipbell  v.  Arbuckle.  4  NTS  29, 
30  [uff  12S  M.  T.  661  mem,  28  NE 
756  mem]  (where  this  amount  was 
admitted  to  be  only  four  and  one- 
half  per  cent  for  one  year  on  the 
estate  of  defendant,  alUtough  there 
had  been  no  seduction,  and  Oie  court 
said:  "It  Is  manifest  that  they  [the 
jury]  have  confined  their  verdict  to 
actual  damages  only,  and  those,  too. 
based  upon  a  rather  eeonomleal  ap- 
plication of  the  rule  of  damages  In 
this  class  of  cases''). 

M.  Morgan  v.  zarborough.  5  La 
Ann,  316;  Lewis  v.  Tapman,  90  U<L 
294,  46  A  469,  47  X^RA  386  [cIt  Bacon 
Abr.  tit  Marriage  ft  Divorce  B] : 
Cheney  v.  Arnold,  16  N.  T.  346,  U 
AmD  609. 

[a]  The  eourt  of  tihanewy  evtaeed 
a  disposition  to  assume  JnrlsdlotlOB 
to  enforce  the  specific  performance 
of  the  contract  In  the  reign  of  Charlefl 
I,  but  It  does  not  appear  that  the 
power  was  ever  exercised.  Lewis  v, 
Tapman.  90  Md.  294.  45  A  459.  4T 
LRA  886  [cIt  2  Campbell  Lives  of 
Lord  Chancellors  138j. 

[b]  Xemedles  for  speoUlo  per- 
fonaanee  and  for  teeaoh  mntoaiiy 
exoluslva* — Where  resort  was  had  to 
the  ecclesiastical  court  for  specific 
performance,  a  suit  for  damages 
could  not  be  entertained  by  the  com- 
mon-law courts,  and  e  converao. 
Lewis  V,  Tapman,  96  Md.  294,  46  A 
469,  47  LRA  885. 

[o]  Tor  a  dlaenaslon  of  the  earlT 
practice  In  Ei^and  see  L«wla  v. 
Tapman,  90  Md;  S94.  46  A  469,  47 
LRA  886. 

SB.    St.  26  Oeo.  II  c  33. 

[a]  Wlisn  this  uowar  waa  tsM 
away  the  common-Taw  courts  began 
to  entertain' civil  actions  for  a  breacb 
of  the  contract  to  marry.  Short  ». 
Stotts,  58  Ind.  29  [clt  Holcroft  v. 
Dickenson,  Carter  233.  124  Reprint 
933;  Stretcher  v.  Parker,  1  RoHe 
Abr.  22;  Y.  B.  46  Edw.  Ill  24]; 
Lewis  V.  Tapman,  90  Md.  264,  46  A 
469,  47  LRA  386  [clt  Holt  v.  Clar- 
encleux,  Str.  937,  93  Reprint  964]. 

ML    Short  V,  Stotts,  68  Ind.  29. 

aV.   See  supra  IS  88-01. 
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A.  Definition     1]  p  386 

B.  What  Constitutes  [U  2-6]  p  387 

1.  In  General  [$  2]  p  387 

2.  Abusive  and  iTisulting  Language  [$  3]  p  388 

3.  Disturbing  Person,  Family,  or  NeighboThood-[i  4]  p  388 

4.  Threats  [$  5]  p  389 

5.  Tumultuous  and  Offensive  Carriage  [$  6]  p  389 

C.  Defenses     7]  p  389 

D.  Indietmenl,  Informalion,  or  Complaint  [$5  8-13]  p  390 

1.  Charging  Acta  Constituting  Offense  [H  8-9]  p  390 
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2.  Sufficiency  [{  16]  p  392 
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G.  Proceedings  To  Compel  [U  27-48]  p  394 
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2.  Affidavit,  Articles,  or  Complaint  [H  28-32]  p  394 

a.  Necessity  [5  28]  p  394 

b.  Particular  Averments  [5$  29-31]  p  395 

(1)  Of  Threats  and  Fear  [U  29-30]  p  395 

(a)  Generally  [J  29]  p  395 

(b)  In  AUernative  [5  30]  p  395 

(2)  Negativing  Malice     31]  p  395 

c.  Verification     32]  p  395 

3.  Warrant  of  Arrest  [$  33]  p  395 

4.  Order  for  Security  [$  34]  p  395 

6.  The  Security  [U  35-36]  p  395 

a.  In  General  [J  35]  p  395 

b.  Return  to  Criminal  CouH  [J  36]  p  396 
6.  Commitment  [U  37-40]  p  396 
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c.  Time  of  Commitment  [$  39]  p  396 

d.  Taking  Security  after  CommitmerU     40]  p  396 
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a.  In  General  [5  41]  p  396 
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4.  Enforcement  [H  52-58]  p  398 
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b.  Proceedings  [5{  53-55]  p  398 
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d.  Evidence  [$  57]  p  399 
a  Judgment  U  58]  p  399  ] 


Affray  sea  Affray  2  C.  J.  p  881. 
Arrest  for  breach  of  peace: 

Generally  see  Arrest  SS  32,  88. 

On  Sunday  see  SwOay  [37  Cyo  687], 
Assault  and  battery  see  Aasanlt  and  BattMy  I  171  Ot 

seq. 

Blasphemy  see  MmmsHumj  9  C.  J.  p  1. 
Breach  of  peace: 

Indictment  of  corporation  for  see  OorposatlOBa  [10 

Cyo  1231]. 

Insults  leadlnjT  to  as  defamatory  see  Xlbel  and 
SUnOer. 

Power  of  municipality  to  enact  ordinances  against 
see  XwdelMl  Oorporatlou  li9  Cyo  707]. 
Cock-fivhtlnc  see  ^■t— »i«  g  210. 
Common  scold  see  Otmmm  SoOld  IS  Cyc  K82]. 
Criminal  law  and  procedure  ^nerally  see  OclBdBal  laav 


[12  Cyo  701- 
Cruelty  to  animals  see 
Disorderly : 


i  200  et  seq. 


Conduct  see  IHsordMir  Oosduot  £14  Cyc  466], 
House  see  IMsordarlr  Xovms  [14  Cyo  479]. 
Disturbance  of  public  meeting  see  jHstwiMtnea  of  Mb- 

llo  Keetlnrs  [14  Cyc  539T. 
Drunkenneaa  see  Drunkards  [14  Cyc  1092]. 
Dueling  see  DnaUac  [14  Cyc  1111]. 
Eavesdropping  see  insorderljr  Oondnot  [14  Cyc  471]. 
exposure  of  person  see  Obsoenttr  [29  Cyc  1316]. 
Forcible  entry  see  VoMtble  Bntrr  Mtd  Pataiiwg  [19  Cyo 
111S3. 


HOBS 

Oamlnr  aee  Chunlnr  [20  Cyc  S781. 
Homlcfde  aee  Komlolde  [21  Cyc  646]. 
Indictment  and  Information  generally  see 

and  Informations  [22  Cyc  1671. 
Lewdness  see  Mwdness  [26  Cyc  209]. 
Libel  see  XdlMl  and  Sluider  (26  Cyc  2261. 
Liquor  selling  see  Intozloatliur  UqnoKs  [23  Cyc  1721. 
UallclouB   mischief  see  Xallolona  WMlilsf   [26  eye 

1671]. 

M9.nBlauKbter  see  Bomlolde  [21  Cyc  792]. 
Murder  see  Komlolde  [21  Cyc  71S]. 
Nuisance  see  IMlsaa—  [39  Cyc  1278]. 
Obscenity  see  OtaOMtty  [29  Cyo  1314]. 
Obstructing  justice  see  ttbstrnetlng  iTiistloe  [29  Cyc 
1326]. 

Prlie-dghtlng  see  Vrlso-ngtatlnff  [32  Cyc  396]. 

Profanity  see  Profanity  [32  Cyc  678]. 

Blot  see  Blot  [34  Cyc  1770]. 

Rout  see  Bont  [34  Cyc  1774  note  8]. 

Security  for  future  good  behavior  of  one  convioted  of 

gross  misdemeanor  see  Criminal  Imw  [12  Cyo  9731. 
Slander  see  Xdbel  and  Slander  [26  Cyc  2261. 
Sunday  sports  and  amusements  see  SmmSaa  [37  Cyc 

650]. 

Trespass  see  Traspass  [38  Cyc  1176]. 

Unlawful  assembly  see  mtlawtiU  AssemUy  [89  Cjc 

831]. 

Vagrancy  see  Tscraney  [39  Cyc  1108]. 
Weapons,  carrying,  jwlntlng.  shooting,  or  displaying 
of  see  WMvona  [40  Csre  864  at  seqj. 


L  THE  OFFENSE 


[$  1]  A.  Definition.  The  term  **  breach  of 
the  peace  ' '  is  generic^  and  includes  idl  violations  of 
the  public  peace  or  order,  or  deeorom;  in  other 
words,  it  signifies  the  offense  of  disturbing  the  pub- 
lic peace  or  tranquillity  enjoyed  by  the  citizens  of 


a  community;^  a  disturbance  of  the  pablie  tranquil- 
lity by  any  act  or  conduct  inciting  to  violence  or 
tending  to  provoke  or  exdte  others  to  break  tiie 
peace a  disturbance  of  public  order  by  an  aet  of 
violence,  or  by  any  act  likely  to  produce  violence. 


1.  Qa, — Garvin  v.  Waynesboro,  16 
Ga.  A.  633.  636.  84  SB  90. 

Ind.  T. — Stanclttf  v.  IT.  S.,  6  Ind.  T. 
486,  495,  82  SW  882. 

Ky. — Delk  v.  Com.,  166  Ky.  39,  44. 
178  SW  1129.  LRA1916B  1117  [quot 
Cyc];  Klnp  v.  Com.,  105  SW  419,  421, 
32  KyL  79  [quot  Cyc]. 

Mich. — Peo.  V.  Burman,  154  Mich. 
150,  167,  117  NW  689,  25  LRANS 
251;  Scougale  v.  Sweet,  124  Mich. 
311,  321,  82  NW  1061;  Peo.  v.  John- 
eon.  86  Mich.  176,  177,  48  NW  870, 
24  AmSR  116,  13  LBA  163;  Roblson 
V.  Miner,  68  Mich.  549,  658,  37  NW 
21;  Peo.  V.  Rounds,  67  Mich.  482,  486, 
36  NW  77:  Davis  v.  Burgess,  64 
Mich.  614,  617,.  20  NW  640,  62  AmR 
828;  Peo.  v.  Bartz,  63  Micb.  493,  495, 
19  NW  161;  Quinn  t.  Helsel.  40  Mich. 


676,  580. 

Mo. — St.  Louis  V.  Slupsky,  254  Mo. 
309,  318,  162  SW  ISB,  49  LRAira  919 

[quot  Cyc]. 

Oh. — Ex  p.  Carroll,  9  Oh.  Dec.  (Re- 
print) 261,  264,  12  ClncLBul  9. 

Okl.— Stewart  v.  State,  4  Okl.  Cr. 
564,  669,  109  P  242,  82  LRANS  B06. 

Pa. — Lentz  v.  Raum,  21  Pa.  Dlst. 
1116,  1117. 

R.  I.— State  V.  VThlte,  18  R.  I.  478. 
478,  28  A  968. 

Tenn. — Galvln  v.  State,  6  Coldw, 
283,  294. 

W.  Va.— State  v.  Clark.  «4  W.  Va. 
62S,  641,  63  SE  402  [quot  Cycl. 

[a]  Am  Inolndlng  every  inuoiable 
misdemeanor. — It  has  been  held  that 
the  term  Includes  every  Indictable 
misdemeanor.  p.  Carroll,  9  Oh. 


Deo.  (Reprint)  261,  12  ClncLBul  9. 

[b]  Am  Inolndlng  statntorr  of- 
fenses—The term  ^"breach  of  the 
peace"  includes  the  statutory  of- 
fense, "the  disturbance  of  the  peace." 
State  V.  Cla^k,  «4  W.  Va.  62S.  «>  SE 
402. 

[c]  Bvarr  force  and  vlolanoe  Is  a 

breach  of  the  peace.  Rex  v.  Storr. 
3  Burr.  1698,  97  Reprint  1063. 

a.  Peo.  V.  Burman.  164  Mich.  160, 
117  NW  689,  25  LRANS  251;  Peo.  v. 
Johnson,  86  Mich.  175,  48  NW  870. 
24  AmSR  116,  IS  LRA  163;  Davis  v. 
Burgess,  64  Mich.  514,  20  NW  629; 
State  T.  Clark,  64  W,  Va.  626,  641, 
63  SE  402  [quot  Cyc]. 

Acts  tending  to  a  dlstnxliaiMe  « 
tlis  peace  as  teeaob  of  tlw  peaoe  see 
Infra  t  2. 


For  later  oases,  developments  and  ohang«s  In  the  law  see  cumulative  Annotations,  same  title,  m««  and  nota  number. 

Digitized  by  VjOOQIC 


§§1-2] 


BREACH  OP  TUB  PEACE 


[9C.JJ  m 


or  which,  by  eansiiig*  eonstemation  and  alarm,  dia- 
tnrbs  the  peace  and  quiet  of  the  eommnnity."  By 
"  peace,"  as  used  in  this  eonneetion,  is  meant  the 
traoquiliity  enjoyed  by  the  citizens  of  a  municipal- 
ity or  a  community  where  good  order  reigns  among 
its  members.*  Breach  of  the  peace  ia  a  common- 
law  offense.^  It  has  been  said  that  it  is  not  a  spe- 
cific offense/  yet  it  may  be^  and  at  times  is,  recog- 
oizad  as  sneh  by  statute  or  otberwise;'  and  only 
when  so  regarded  wiil  it  be  considered  in  thu 
artiel& 

[%  2]  B.  What  Constitutes— 1.  In  General' 

3.  Peo.  V.  Most,  171  N.  Y.  423,  «4 
NE  175.  68  LRA  609;  Peo.  v.  Wallace, 
85  App.  DIv.  170,  83  NYS  130. 

4.  Nflola  V.  Relchart.  131  Iowa  492, 
ICS  NW  5;  Peo.  v.  Rounds.  67  Mich. 
182,  35  NW  77;  Davis  v.  Burgess,  54 
Mich.  514.  20  NW  640,  52  AmR  828 
[quot  Delk  v.  Com.,  166  Ky.  39,  44, 
178  SW  1129.  LRA1916B  11171: 
Stewart  v.  State,  4  Okl.  Cr.  564,  109 
P  243.  32  LRANS  605  [quot  Delk  v.' 
Com.,  supra];  State  v.  White,  18  R. 
L  473.  28  A  968.  In  Corvallis  v. 
Carllle.  10  Or.  139.  142,  4fi  AmR  134, 
it  Is  said  that  the  word  "peace,"  In 
Its  legal  signlflcance,  means  "quiet, 
orderly  behavior  of  Individuals  to 
another"  and  "toward  the  •govern- 
ment, which  Is  said  to  be  broken  by 
acta  of  a  certain  kind." 

[a]  "Tlw  psbUa  paaoa**  is  that  In- 
vlalble  sense  of  security  which  every 
person  feels,  and  which  Is  necessary 


The  offense  may  oonsist  of  acts  of  public  turimlenoe 
or  indecorum  in  violation  of  the  common  peace  and 
quiet,"  of  an  invasion  of  the  security  and  protection 
which  the  laws  afford  to  every  eitisen,"'  or  of  acts 
such  as  tend  to  excite  violent  resentment^^  or  to 
provoke  or  exeite  others  to  break  the  peaee.^'  Ac- 
tual or  threatened  violence  is  an  essential  element 
of  a  breach  of  the  peace.^9  Either  one  is  sufficient 
to  constitute  the  offeose.  Accordingly,  where 
means  which  cause  disquiet  and  disordn*,  and  which 
threaten  danger  and  distister  to  the  community,  are 
used,  it  amounts  to  a  breach  of  the  peace,  although 


to  his  comfort  and  for  which  gov- 
ernment is  Instituted.  State  v.  Cof- 
fln,  G4  Vt  26,  23  A  632:  State  v.  Archi- 
bald, 59  Vt.  649,  9  A  282,  69  AmR 
755;  state  v.  Benedict.  11  Vt.  288, 
34  AmD  688. 

6.  U.  a  V.  Hart,  28  F.  Cas.  No. 
1GJ16,  Pet  C.  C.  390.  3  Wheel.  Cr. 


(N.  Y.)  804:  D«lk  V.  Com..  186 
39.  178  SW  1129:  King  v.  Com., 
SW  419,  22  KyL  f9.  And  sea  cases 


S  Ky. 
lOS 


supra  note  1. 

&  Robison  V.  Miner,  88  Mich. 
549,  568,  87  NW  21  (where  Campbell, 
J.,  said:  "The  common  and  the  stat- 
ute law  provide  for  very  few  speoi- 
fied  breaches  of  the  peace,  and  uiere 
are  none  that  are  not  specified.  An 
Indictment  charginjg  ^  person  aa  a 
peace-breaker,  and  not  with  any 
specifled  crime,  would  he  good  for 
nothing").  And  aee  cases  supra 
note  I, 

7.  Daniel  T.  Athena,  110  Oa.  289. 
34  SE  1016:  Miles  v.  U.  S..  T  Xnd.  T. 
11.  103  8W  698:  Topeka.  v.  Heitman, 
47  Kan.  T39.  28  P  1098;  Garrett  v. 
State.  49  Tex.  Cr.  236,  91  SW  E7T; 
and  infra  I  2  et  seq. 

8.  See  also  crosa  references  ante 
P  386. 

Aels  aot  •BBOiiBtlBr  to  breaoh  of 
psaee  Jwtlfyiag-  axvalt  wlttiout 


raat  see  Arrest  S  81. 

9i  111. — Chicago  V.  Parkinson,  189 
III.  A.  630;  Chicago  v.  Confare.  183 
III.  A.  148. 

Ky.— Delk  v.  Com..  166  Ky.  39.  44. 
178  SW  1129,  LRA1916B  1117  Tquot 
Cyc];  King  v.  Com.,  105  SW  419, 
421.  32  KyL  79  Iquot  Cyc], 

Mich. — Peo.  V.  Burman,  164  Mich. 
I5D,  117  NW  689.  26  L-RANS  251; 
Peo.  V.  Johnson.  86  Mich.  176,  177. 
48  NW  870.  24  AmSR  116,  13  LRA 
lU:  Peo.  V.  Barts,  63  Mich.  498,  498, 
19  NW  161 

Okl.— Stewart  v.  State.  4  Okl.  Cr. 
E«4,  109  p  243,  32  LRANS  60S. 
,  R.  1. — Douglass  V.  Barber,  18  R. 
I  459.  28  A  808. 

^Tenn. — Oalvin  v.  State,  8  Coldw. 
113. 

See  also  supra  9  1- 

[a1  Thoa,  dragging  boxes  into  a 
street,  loudly  haranguing  crowds, 
and  otwtmcting  the  street  In  defiance 
of  the  police  constitute  a  breach  of 
the  peace.  Peo.  v.  Wallace,  86  App. 
DIT.  170.  82  NYS  180. 

[b]  PlarliMr  jphoaogvaph. — ^Whlle 
moBlc  cannot  oralnarlly  be  classified 
u  noise,  within  Pen.  Code  S  868,  yet 
Diaying  a  phonograph  may,  under  the 
conditions  of  time  and  place  and  In 
relation  to  the  state  of  mind  of  per- 


sons hearing  the  same,  become  a 
noise  within  the  code  and  so  amount 
to  a  breach  of  the  peace.  Peo.  v. 
Vllaro,  18  Porto  Rico  86. 

[c]  Whoorplng  aadyelUnr  (1)  and 
uttering  loua  language  are  acts  pro- 
hibited  If   they  disturb   the  public 

feace.  Stewart  v.  State,  4  Okl.  Cr. 
64,  109  P  243,  32  LRANS  605.  See 
also  Peo.  V.  Johnson,  86  Mich.  175, 
48  NW  870,  24  AmSR  116,  13  LRA 
163.  (2)  However,  to  hollo  on  a 
country  road  Is  not  an  offense.  Hale 
V.  Stole.  (Tex.  Cr.>  106  SW  854. 

[d 
pied 


[d]  A  ebattravl  at  a  house  oocu- 
i-.ed  by  a  newly  wedded  couple,  con- 
sisting of  the  ringing  of  belle,  blow- 
ing of  horns,  and  shouting,  was  not 
a  breach  of  the  peace,  where  It  was 
not  Shown  that  citisens  not  partici- 
pating were  in  fact  disturbed,  and 
where  the  bridegroom  regarded  It  as 
a  compliment  and  paid  money  to  the 
performers  on  their  agreeing  to  give 
more  of  the  "music"  St.  Charles 
v.  Meyer,  68  Mo.  86. 

[e]  iHsorderly  poUtleal  meetings. 
— The  assembling  of  people  togetheis 
marching  and  countermarching  In 
bands  from  place  to  place,  endeav- 
oring by  speeches  ana  del>ate,  both 
publlo  and  private,  to  hold  together 
the  partisans  of  one  set  of  policies 
or  candidates  and  to  draw  away  the 
partisans  of  opposing  policies  and 
candidates,  while  It  undoubtedly 
tends  to  disturb  the  peace  and  quiet 
which  ordinarily  reigns  In  the  com- 
munity, does  not  necessarily  involve 
a  criminal  breach  of  the  peace  or  a 
disturbance  of  thepubllc  order.  U. 
S.  V.  Domingo,  19  Philippine  69. 

[f]  Fruteat  spylBg^The  act  of 
a  man  In  crawllne  under  a  canopy  of 
an  elevated  station  and  In  looking 
through  the  cracks  in  the  station 
under  women's  clothes  as  they  pass 
up  and  down  Is  not  a  violation  of 
Chicago  Code  (1911)  g  2012.  Chi- 
cago V.  Confare,  183  III.  A.  148. 

[g]  Bsfnsal  to  explain  to  a  po- 
lio* oJBoer  when  accosted  does  not 
constitute  a  breach  of  the  peace. 
Cook  V.  Hastings,  150  Mich.  289,  114 
NW  71,  14  LRANS  1128.  18  AnnCas 
194. 

[h]  The  ^arlac  of  vtt^  on  a  va- 
cant lot  by  small  boys,  if  accom- 
panied by  no  disturbance,  Is  not  a 
breach  of  the  peace.  Peo.  v.  McDer- 
mott.  111  App.  Dir.  880.  97  NYS  90  r. 

10.  StancllfT  v.  IT.  S.,  6  Ind.  T.  196, 
82  SW  882;  Delk  v.  Com..  166  Ky.  39. 
44,  178  SW  1129.  LRA1916B  1117 
[quot  Cyc]:  King  v.  Com.,  105  SW 
419.  421.  32  KyL  f9  tquot  CycJ;  State 
V.  Coffin,  64  Vt.  26,  28  A  632;  State 
V.  Archibald.  69  Vt  648,  9  A  882,  59 
AmR  756;  State  v.  Benedict.  11  Vt. 
236,  34  AmD  688.    See  also  S  1. 

[a]  The  unlawful  strlUag  of  one 
with  a  hard  substance  is  an  assault 
and  battery,  but  not  a  disturbance 
of  his  peace  and  quiet,  within  Mans- 
field Dig.  i  1800,  providing  punish- 
ment for  a  breach  of  uie  peace. 
Miles  V.  U.  8.,  7  Ind.  T.  11,  102  SW 
598. 

[b]  Bookless  driving. — Driving  a 
carriage  through  the  streets  of  a 
populous  city.  In  such  a  manner  aa  to 
endanger  the  safety  of  the  Inhabit- 
ants, Is  indictable  at  common  law  aa 
a  breach  of  the  peace.  IT.  S.  v.  Hart, 
26  P.  Cas.  No.  16,316.  Pet  C.  C.  390, 
8  Wheel.  Cr.  (N.  Y.)  804. 

11.  III.— Chicago  V.  OierscA,  189 
III.   A.   882.    Compare   Chicago  v. 


Hook,  161  111.  A.  286  Infra  note  IS 
[a]  (2). 

Iowa. — Neola  v.  Relchart,  131  Iowa 
492,  109  NW  6. 

Ky.— Delk  v.  Com.,  166  Ky.  89,  44, 
178  SW  1129,  LRA1916B  1117  [quot 
Cycl;  King  v.  Com^  lOS  SW  419,121, 
82  KyL  79  [quot  CyeJ. 

N.  Y. — Peo.  v.  Smith.  6  Cow.  268. 

Pa. — Com.  V.  Taylor,  6  Blnn.  277. 

[a3  n*  cattTlng  at  Sags  of  par- 
tlonlar  color,  or  of  signs  or  banners 
twaring  Inscriptions  which  tend  to 
Incite  resentment  or  violence,  is 
made  a  criminal  offense  in  some 
states.  Com.  v.  Karvonen,  219  Mass. 
30,  106  NK  666,  LRA1916B  706  (a  red 
or  a  black  flag):  Peo.  v.  Burman,. 154 
Mich.  150,  117  NW  689.  26  LRANS 
251  (a  red  flag). 

13.  Ky.— Delk  v.  Com.,  166  Ky.  39. 
44,  178  SW  1129,  LRA1916B  lllf 
fquot  Cycl;  King  v.  Com.,  106  SW 
419,  32  KyL  79  [quot  CycJ. 

La. — Orlando  v.  Illinois  Central  R. 
Co.,  1  La.  A.  (Orleans)  131. 

Mo.— St.  Louis  V.  Slupsky,  264  Mo. 
809,  818,  162  SW  165,  49  LRANS  919 
[quot  Cycl. 

Nebr. — Halter  v.  SUte,  74  Nebr. 
767,  106  NW  298,  121  AniSR  764,  7 
LRANS  1079  [quot  Delk  v.  Com..  166 
Ky.  39,  178  SW  1189,  LRAlOlOB 
11171. 

Pa. — Updegraph  v.  Com.,  11  Sei^. 
&  R.  894.  ^ 

R.  X.— State  T.  White,  16  R.  I.  472, 
28  A  968. 

[a]  Aooordlngljr,  "aU  aots  and  at- 
tempts  to  jprodoes  dlsosAer,  (1}  by 
written,  printed,  or  oral  communica- 
tions, for  the  purpose  of  generally 
weakening  those  religious  and  moru 
restraints,  without  the  aid  of  which 
mere  legislative  provisions  would  ' 
prove  inwfectual,"  constitute  abroach 
of  the  peace.  Updegraph  v.  Com.,  11 
Serg.  A  R.  (Pa.)  394,  406  [quot  Hal- 
ter V.  State,  74  Nebr.  76r.  763,  106 
NW  298,  121  AmSR  764,  7  LRANS 
1079  (quot  Delk  v.  Com..  166  Ky.  89. 
46.  178  SW  1129,  LRA1916B  1117)]. 
(2)  This  doctrine  Justifies  an  act 
punishing  the  desecration  of  the  na- 
tional flag  as  a  valid  exercise  of  the 

gollce  power  of  the  state.   Halter  v. 
tate,  supra. 

[b]  Attempt  to  force  passaga*-.- 
Where  parties  attempt  to  go  through 
a  gate  which  blocks  a  public  way 
and  Is  a  nuisance,  they  are  guilty  of 
a  breach  of  the  peace  In  provoking 
a  fight  while  so  doing.  State  v. 
White,  18  R.  I.  473,  28  A  968. 

[c]  Attempt  to  prevent  pnhllo 
work. — It  constitutes  a  breach  of  the 

?eace  where  persons  attempt  by 
orce  to  prevent  the  servants  of  a 
municipality  from  laying  pipes  In 
the  streets.  Crosland  v.  Shaw,  9  Pa. 
Cas  516.  12  A  849. 

ad]  The  publication  of  anarohlstie 
Loles  constitutes  a  breach  of  the 
peace. '  Peo.  v.  Most,  171  N.  Y.  423, 
64  NE  175,  58  LRA  609. 

[el  To  break  the  looks  of  doors, 
under  such  circumstances  of  force 
and  violence  as  are  calculated  to  pro- 
voke a  further  breach  of  the  peace 
on  the  part  of  the  occupant  of  the 
premises.  Is  a  breach  of  the  peace, 
although  done  in  the  exercise  of  a 
claim  of  right  to  pass  through. 
Taaffe  v.  Kyne.  9  Mo.  A.  IS. 

13.  State  V.  Warner.  34  Conn.  276; 
Ware  v.  Branch  Clr.  Judge.  75  Mich. 
488,  42  NW  997;  State  v.  Nease,  46 
Or.  488,  80  P  897;  Conv  v«  Krubecfct 
22  Pa.  CO.  .^.g,^.^^^  byVjlOOgle 
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na  aetnal  pwsonal  violence  is  employed.^'  Where 
the  incitement  of  terror  or  fear  of  personal  violence 
is  a  necessary  element,  the  conduct  or  language  of 
the  wrongdoer  must  be  of  a  character  to  induce 
such  a  eondition^^  in  a  person  of  ordinary  firmness.^* 
[4  3]  2.  Abnaive  and  InAalting  Tanyiage."  Un- 
less so  provided  by  statute,  abusive  and  insulting 
language  will  not  constitute  a  breach  of  the  peace, 
where  there  is  no  threat  of,  or  incitement  to»  imme- 
diate violence.^^  Where,  however,  it  has  a  ten- 
dency to  create  a  tumult  and  to  provoke  a  conflict, 
and  especially  when  denounced  by  statute  or  ordi- 
nance," the  use  of  such  language  may  constitute  an 
offense,  although  the  other  elements  mentioned  are 


absent.*** 

Sending  abnsiTe  Istten.*^  Within  a  statute  mak- 
ing it  an  offense  to  send  an  .abusive  letter  which  may 
tend  to  provoke  a  breach  of  the  peaee,  a  letter  is 
"  abusive whieh  is  offensive,  and  which  eharges 
the  addrestee  with  a  degradation  of  cfaaraeter  or  a 
moral  obliquity." 

[M]  3-  Disturbing  X'eraon,  Fimily.  or  Neifh- 
borhood.  In  some  states,  willfully  disturbing  the 
peace  of  any  neighborhood,  family,  or  person  by 
loud  and  unusual  noises,  loud  and  abusive  or  inde- 
cent conversation,  or  by  threats  and  quarrels,  is 
made  a  misdemeanor  by  statute."  To  constitute 
the  offense,  some  one  of  course  must  have  been  dis- 


[a]  Vbiu,  (1)  where  one  went  on 
the  gallery  of  a  house  In  the  night- 
time and  rattled  the  door  and  on  In- 
quiry from  the  Inside  learned  that 
he  had  mistaken  the  house,  and 
thereupon  excused  himself,  there 
was  no  breach  of  the  peace.  Garrett 
v;  SUte,  49  Tex.  Cr.  236,  91  SW  S77. 
<2)  So  a  person  who  on  a  peaceful 
errand  enters  the  house  of  another 
with  the  consent  of  an  occupant 
thereof,  conducts  herself  quietly,  and 
seeks  to  leave  when  she  finds  her 
presence  objectionable,  Is  not,  even 
though  partially  dlsgruised,  guilty  of 
a  breach  of  the  peace.  Chicago  v. 
Hook.  151  III.  A.  265. 

'  [b]  Under  Balllnffer  U  O.  Oomp. 
St.  §  IsaO)  providing  for  the  punlsn- 
metit  of  persons  who  willfully  and 
-wrongfully  commit  any  act  which 
grossly  disturbs  the  public  peace  or 
health,  or  which  openly  outrages  the 
public  decency  and  Is  injurious  to  the 
public  morals.  It  la  not  necessary,  to 
constitute  the  offense,  that  there 
should  be  an  actual  breach  or  dis- 
turbance of  the  peace,  or  actual  or 
threatened  violence,  but  any  Immoral 
or  criminal  act  which  disturbs  the 
quiet  and  tranquility  of  society,  to 
the  Injury  of  public  order  and  de- 
corum, or  disturbs  or  threatens  the 
public  peace,  and  which  would.  In 
short,  constitute  a  nuisance  at  com- 
mon law,  is  within  the  statute.  State 
V.  Nease,  46  Or.  433,  SO  P  897. 

14.  Delk  V.  Com.,  166  Ky.  89,  44. 
178  SW  1129;  LRA1916B  1117  [quot 
eye];  King  v.  Com..  105  SW  419,  82 

.  Kyti  79  tquot  Cyc];  Ware  v.  Branch 
Clr.  Judge.  75  Mich.  488,  42  NW  997; 
Davis  V.  Burgess.  54  Mich.  614,  B17. 
20  NW  540,  62  AmR  828  [quot  Delk 
V.  Com.,  supra]  (where  the  court 
•aid:  "Actual  personal  violence  is 
not  an  essential  element  In  the  of- 
fense [of  a  breach  of  the  peace].  If 
It  were,  communities  might  be  kept 
in  a  constant  state  of  turmoil,  fear 
and  anticipated  dangler  from  the 
wicked  language  and  conduct  of  a 
guilty  party,  not  only  destructive 
of  the  peace  of  the  citizens  but  of 
pi/bllc  morals,  without  the  commis- 
sion of  the  offense.  The  good  sense 
and  morality  of  the  law  forbid  such 
a  construction."  In  re  Carroll,  9  Oh. 
Bee,  (Reprint)  261.  12  CIncLBul  9; 
State  V.  White,  18  R.  I.  478.  28  A  968. 
Compare  Yerkea  v.  Smith.  157  Mich. 
657,  122  NW  223  (holding  that  to 
constitute  a  breach  of  the  peace 
the  acts  must  be  of  a  violent  and 
dangerous  character) ;  Roblson  v. 
Miner.  68  Mich,  549.  668.  37  NW  21 
(where  the  court  said:  "There  can 
be  no  breach  of  the  peace 

'  that  does  not  embrace  some  sort 
of  violent  as  well  as  dangerous 
conduct"), 

18.  Kv.— Delk  v.  Com..  166  Kv.  89. 
44.  178  SW  1129  [quot  Cyc]:  King 
V.  Com.,  105  SW  419.  32  KyL  79  [quot 
Cycl. 

Mich. — Ware  v.  XiOveridge,  75  Mich, 
488.  42  NW  997. 

N.  H.— State  v.  Batchelder,  6  N.  H. 
849. 

N.  T. — Peo.  V.  I>or8Ch,  166  App. 
DiT.  616.  ISl  NTS  668. 

Vt.— State  V.  Coffin,  64  Tt.  26,  28 
A  632;  State  v.  Rlna,  22  Vt.  821. 


Va. — Henderson  v.  Com.,  8  Oratt. 
(4»  Va.)  708,  B8  AmD  1«0. 

[a]  Vo  oall  a  man  a  liar  aad  te 
ratsa  a  sMok  to  attlfe*  Urn.  If  in 

anger,  Is  a  "menace  of  violence," 
and  is  "calculated  to  excite  alarm, 
or  to  provoke  a  breach  of  the  peace." 
within  the  penal  code,  and  consti- 
tutes a  breach  of  the  peace.  Rumsey 
V.  BuUard,  6  Oa.  A.  802,  803,  68  SB! 
921. 

16.  Delk  V.  Com.,  166  Ky.  39,  44, 
178  SW  1129.  L.RA1916B  1117  [quot 
Cyc];  King  v.  Com.,  105  SW  419,  32 
KyL  79  [quot  Cyc];  State  v.  Bene- 
dict, 11  Vt.  236,  84  AmD  688. 

"Whether  Jaots  and  words]  are 
'Intended  and  calculated  to  excite 
alarm,  or  to  provoke  a  breach  of  the 
peace,'  depends  in  a  large  degree 
upon  the  character  and  else  of  the 
speaker  and  actor,  and  the  excita- 
bility and  nervousness  of  the  person 
towards  whom  the  unpeaceful  demon- 
stration is  made."  Rumsey  v.  Bul- 
lard,  5  Ga.  A.  802,  803,  63  SE  921. 

17.  Obscene  langnaye  as  a  specUlo 
offense  see  Obscenity  [29  Cyc  1317]. 

Offensive  langvan  as  dunrdeilr 
oondnot  see  Disorderly  Conduct  .[14 
Cyc  469.  470]. 

Vrofane  langYtaffe  mm  a  apeolflo 
offense  see  Profanity  [32  Cyc  578]. 

18.  Iowa. — Heath  v.  Haean,  136 
Iowa  495,  113  NW  842. 

Mich. — Ware  v.  lioverldire,  76  Mleh. 
488.  42  NW  997. 

Mo. — St  Iiouls  V.  Slupsky,  264 
Mo.  809,  818.  162  SW  165.  49  LRANS 
919  [cit  Cyc];  State  v.  Scfalottman. 
62  Mo.  164. 

Tenn.— fitata  v.  Taylor,  2  Sneed 
661. 

W.  Va.— State  v.  Clark,  64  W.  Va. 
626,  640,  63  SB  402  [quot  Cyc]. 

Bng. — Ex  p.  Marlborough,  6  Q.  B. 
965,  48  ECL  956.  114  Reprint  1608; 
Ex  p.  Chapman,  4  A.  &  E.  773.  31 
ECL  341,  111  Reprint  974:  Reg.  v. 
Langley.  2  Ijd.  Raym.  1029,  92  Re- 
print 184.  6  Mod.  124,  87  Reprint  882, 
2  Salk.  697.  91  Reprint  690;  4  Black- 
stone  Comm.  110,  17  note;  1  Hawkins 
P.  C.  c  60. 

[a]  The  word  "malevUdo"  (low- 
life),  addressed  by  one  person  to 
another.  Is  not  In  Its  nature  of  such 
scope  and  force  that  it  could  disturb 
the  peace  or  tranquillity  of  the 
latter,  where  the  word  was  not 
uttered  in  a  loud  voice  or  In  a  threat- 
ening tone  or  In  a  noisy  and  offen- 
sive manner.  Furthermore,  the  word 
"malcrlado"  is  not  In  Itself  rude  or 
unseemly.  Peo.  v.  Pabon,  16  Porto 
Rico  198. 

[b]  The  use  of  an  obscene  word, 
in  the  presence  of  a  man.  the  word 
being  spoken  in  an  ordinary  tone, 
without  anger,  and  under  clrcum- 
ntances  not  calculated  to  offend  the 
hearer  or  to  cause  a  breach  of  the 
peace.  Is  not  "calculated  to  disturb 
the  peace  of  the  citlsen,"  within  a 
penal  ordinance.  Daniel  v,  Athena, 
110  Ga.  289,  24  SE  1016. 

1&  Newton  v.  State.  94  Oa.  898. 
19  SB  898;  De  Soto  v.  Hunter.  146 
Mo.  A.  480.  122  SW  1091;  Deaton  v. 
State.  88  Tex.  Cr.  292.  110  SW  69: 
Tresevant  v.  State,  47  Tex.  Cr.  602, 
84  SW  828. 

ta]    'ToUowtalff  or  netffclny.'*— Tha 


continuation  of  a  controversy  begun 
on  the  dajr  previous  by  calling  one 
"a  sheep  thief,"  by  using  other  scur- 
rilous and  abusive  language,  and  by 
bleating  like  a  sheep.  Is  a  "following 
or  mocking"  within  a  statute  de- 
nouncing it  as  an  offense  to  "disturb 
or  break  the  peace,  or  atlr  up  or  pro- 
voke contention  and  strife  by  follow- 
ing or  mocking  any  person  with  scur- 
rilous or  abusive  or  Indecent  lan- 
guage, or  gestures,  or  noise."  State 
V.  Warner,  84  Conn.  276. 

[b]  To  oall  a  man  <^  dama  fool 
and  a  mstard**  Is  the  use  of  In- 
decent language  and  is  a  disturb- 
ance of  the  peace  of  a  city  within 
an  ordinance  making  It  an  offense 
"to  disturb  the  qule^  of  a  city." 
Topeka  V.  Heltman,  47  Kan.  739.  28 
F  1096. 

[c]  To  ean  a  man  **a  Sod  daaa 
liar"  is  sufficient  to  Justify  a  con- 
viction of  a  breach  of  the  peace  In 
using  language  calculated  to  bring 
on  a  dlftlculty.  Johnson  v.  State. 
(Tex.  Cfj  66  SW  1097. 

Fd]  Vlaoe  of  nttegaace^— Pub.  St 
c  264  i  2  provides  that  no  person 
shall  address  any  offensive,  derisive, 
or  annoying  words  to  any  other  per- 
son who  Is  lawfully  "in  any  street 
or  other  public  place,"  etc.  It  was 
held  that,  as  the  purpose  of  the 
statute  was  to  preserve  the  public 
peace,  and  as  a  breach  of  the  peace 
would  be  as  likely  provoked  whether 
third  persons  were  present  or  not, 
such  words  addressed  to  one  on  a 

fubllc  highway  constituted  the  of- 
ense,  altneugn  such  highway  was 
not  a  city  street.  State  v.  UeConnell, 
70  N.  H.  294.  47  A  267. 

ac  Ark.— Laur  t.  State.  Ot  Ark. 
178.  126  SW  840;  State  v.  Moser,  » 
Ark.  140. 

Ga.- Dyer  v.  State,  99  Ga.  20,  !5 
SE  609,  69  AmSR  228;  Elmore  v. 
State.  16  Oa.  A.  461,  83  SE  799. 

Ind. — Warwick  v.  State,  17  Ind.  A. 
834.  46  NE  660. 

Kan. — State  v.  Appleton.  70  Ean. 
217.  78  P  446. 

— Con.  V.  Rodshaw.  it  Fa.  Co. 

91. 

Tex.— Watfelns  v.  State,  (Cr.)  44 
SW  607;  ChristnOM  v.  State.  *(Cr.)  44 
SW  176. 

Vt.— State  V.  S.  S.,  1  Tyler  180. 

[a]  Abuse  of  arresting  oflLoer^A 
person  under  arrest  who,  without 
provocation,  uses  abusive  language 
to  or  of  the  officer  having  him  In 
charge  is  punishable  under  Pen. 
Code  (1910)  S  S87,  where  the  charac- 
ter of  the  language  would  naturally 
tend  to  cause  a  breach  of  the  peace 
tf  addressed  to  a  private  person. 
Elmore  v.  State,  18  Oa.  A.  461,  81 
SB  799. 

91.   Bending  letter  eontaSninffi 

(^allenge  to  duel  as  an  offeiuw  Me 

Dueling  [14  Cyc  1114]. 
Libel  as  an  often se  see  Libel  and 

Slander  [26  Cyc  567]. 
Threat  as  an  offense  see  Tlireats  [38 

Cyc  2951. 

S3.    Peters  v.  State,  186  Ala.  35, 

51  S  952. 

as.  Colo.— Willburn  t.  Peo.,  55 
Colo.  4S4,  126  P.  799. 

111. — Peo.  V.  Loverkamp.  166  HI.  A 
522. 


For  latar  eaiea.  aavalo^nants  and  e&anf«a  in  the  law  see  cumulative  Annotations,  aama  title, 
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toiiwd,  and  the  fact  that  loud  and  nnnsoal  noises 
were  made  will  not  of  itself  sustain  a  eonviotion." 
Every  indiyidoal  in  th»  neighborhood  need  not  be 
disturbed  in  order  to  eonstitnte  a  disturbanee  of  the 
peaee  of  a  neighborhood;^  but  a  statate  against 
disturbing  the  peace  of  families  or  neighborhoods 
is  not  violated  by  disturbing  the  peace  of  a  single 
indindoaL'*  One  who  nsea  violent  language,  al- 
though on  his  own  premises,  may  be  guilty  of  a  dis- 
torbance  of  the  peace,"  if  the  person  to  whom  it  is 
addressed  is  rightfully  there  but  not  so,  if  such 
language  is  used  by  one  on  his  own  premises  toward 
an  intruder."  Persons  living  in  residences  vhieh 
abut  on  a  public  street  are  inhabitants  of  the  street 
within  the  proteetion  of  the  statute.'*'  Wnu^ol 
and  willful  conduct,  the  natural  end  neeessur  con- 
sequence of  which  is,  to  def  aidant 'a  knowledge,  to 
disturb  the  peace  and  quiet  of  a  person  and  his 
family  constitutes  the  offense,  although  such  eon- 
doet  is  directed  primarily  against  some  other  per- 
son.^ The  cases  are  in  conflict  as  to  whether  a 
police  officer  is  within  the  protection  of  an  ordi- 
naoee  against  disturbing  the  peace  of  any  person.'^ 

Offensiva  language  in  another's  dwemng.  In 
some  states  statutes  make  it  an  offense  to  disturb 
the  peaee  by  goii^  into  the  private  house  of  anothw 
and  using  offensive  language.** 

[t  5]   4.  Threats.^  Threats,  especially  when  ae- 

State,  67  Hiss. 


companied  by  acts  showing  an  intent  to  execute 
them  and  intended  to  put  the  person  threatened  in 
fear  of  bodily  harm,  while  not  an  indictable  oftense 
at  common  law,"  may  be  punishable  by  statute  as 
a  breach  of  the  peace.** 

Threatening  a  breach  of  the  peace  is  not  an 
offense.*' 

6]   6.  TnmoltnooB  and  OffenaiTe  OarrUge. 

In  some  states  it  is  an  offense  to  disturb  or  to  break 
the  peace  by  tumultuous  and  offensive  carriage  or 
by  threatening,  qnarreHog,  challenging,  assaultingi 
beating,  or  striking  any  other  person.^  Such  stat- 
utes are  declaratory  of  but  one  offense — breaking 
the  public  peace — and  are  construed  as  imposing  a 
liability  for  an  infraction  thereof,  in  any  or  in  all 
of  the  modes  prescribed,*"  and  contemplate  tumul- 
tuous verbal  abuse  and  personal  outrage,^  alttioug^ 
not  necessarily  acts  amounting  to  an  assault  and 
battery." 

7]  0.  Defenaes.''  It  is  no  defense  that  op- 
probrious words,  the  use  of  which  tended  to  pro- 
voke a  breach  of  the  peace,  were  true;**  that  defend- 
ant's wife  informed  him  that  the  person  addressed 
had  insulted  her,  where  he  had  not  in  fact  done 
so;**  that  the  prosecuting  witness  provoked  the 
abusive  language  by  abusing  defendant,**  or  by 
trespassing  on  his  land  ;**  or  that  prosecutor  was  at 
the  same  time  guilty  of  the  same  oflense.^^  Keither 


HtBS. — Brooks  v. 
S77.  1  S  4»4. 

Ua — State  v.  Brumley,  G3  Mo.  A. 
126;  State  v.  Sturees,  48  Mo.  A.  lU; 
State  V.  Bach.  25  llo.  A.  564. 

Tex.— Keller  v.  State.  2fi  Tex.  A. 
aZS.  88  SW  27». 

[a]  trfmd  talked)  There  may 
be  a  disturbance  of  the  quiet  of  a 
Btreat.  within  a  penal  ordinance,  by 
loud  talk.  Topeka  v.  Heltman,  47 
Kan.  739,  28  P  1096.  (2)  To  consti- 
tute an  oltense  under  Rev.  St.  <1889> 
i  3784  It  is  necessary  that  the  offen- 
sive or  indecent  conversation  should 
be  loud.  SUte  v.  Haggard,  80  Ho. 
A  286.  (1)  What  Is  loud  and  offen- 
sive or  Indecent  conversation,  within 
the  meaning  of  a  statute  for  the 
punishment  of  disturbing  the  peace 
br  such  conversation,  depends  largely 
on  the  person  by  whom  the  language 
is  uttered,  the  person  or  persons  to 
vhom  It  Is  addressed,  and  the  occa- 
sion on  which  It  is  spoken.  State 
V.  Sturgea,  48  Ho.  A.  263.  (4)  Where 
a  person  loudly  accuses  a  Justice  of 
the  peace,  while  discharging  his  ofll- 
ctal  duties,  of  instituting  prosecu- 
tions against  the  speaker  and  calls 
the  Justice  vile  names.  It  constitutes 
a  disturbance  of  the  peace.  State  v. 
Sturges,  supra. 

[b]  Flaee  of  Olatiubanoe. — A  per- 
son may  be  convicted  under  a  statute 
a^inst  disturbing  the  peace  of  "any 
neighborhood  or  family '  by  loud  and 
unusual  noises,  etc.,  although  the 
disturbance  occurred  In  a  place  not 
in  the  neighborhood  of  the  residence 

the  person  disturbed.  Peo.  v. 
Loverkamp.  lSB  111.  A.  632. 

94.  State  v.  Hughes,  82  Mo.  86;  St. 
rharles  v.  Meyer,  68  Mo.  86;  State 
V.  Johnson.  149  Ho.  A.  119,  130  SW 
110;  Stewart  v.  State,  4  Okl.  Cr.  564, 
109  P  213.  32  LRANS  BOG;  Hale  V. 
State,  fTex.  Cr.)  106  SW  354. 

as.    State  V.  Fogerson.  29  Mo.  416. 

[a]  One  Inhaoltant  annoyad, — 
Where  an  ordinance  provides  that. 
If  any  person  makes  a  noiae  in  the 
streets,  to  the  annoyance  of  the  In- 
habitants, he  shall  be  liable  to  a 
penalty,  the  offense  may  be  complete, 
although  only  one  Inhabitant  Is,  In 
fact,  annoyed.  Innes  v.  Newman, 
[1S941  2  Q.  B.  292. 

36:  Miles  V.  U.  S.,  7  Ind.  T.  11,  108 
SW  B98:  Brooks  v.  State,  67  Miss. 
STT.  7  S  494:  State  v.  Schlottman,  62 
Mo.  164.  Contra  Stancllff  v.  U.  S., 
S  Ind.  T.  486,  82  SW  882  [rev  on 
other  grounds  186  Fed.  806,  71  CCA 
SiS]  (holding  that  the  gravamen  ot- 


the  olfenBe  fa  the  fndulgonce  of  im- 
proper conduct  and  the  attracting 
of  (he  ikttentlon  of  any  part  of  the 
people  of  a  community).  Compare 
Oarvin  v.  Waynesboro,  IB  Oa.  A.  6SS, 
636.  84  SB  90  (holding  that  it  iB  not 
always  esaentul  that  nolae  or  dis- 
order should  disturb  more  than  one 

fiereon.  In  order  to  constitute  a  vlo- 
atlon  of  a  olty  ordinance  making  it 
an  offense  to  make  "any  unnecessary 
noise  calculated  to  disturb  the  peace 
and  good  order  of  the  olty,  or  acting 
In  a  disorderly  manner"). 

[a]  One  psrsoa  mm  a  faully^It 
has  been  held,  however,  that,  where 
a  woman  occupies  a  dwelling  house 
alone,  she  constitutes  a  "family" 
within  the  statute.  Noe  v.  Peo.,  sD 
111.  66. 

27.  Baumgarner  v.  Sbite,  64  Tex. 
Cr.  165,  142  SW  4. 

88.  State  v.  Webb,  16S  Ho,  A.  275, 
146  SW  806;  State  v.  Brumley,  BS  Mo. 

A.  126. 

ae.  state  V.  Lunn,  40  Mo.  90 
(holding  that  the  statute  against  dis- 
turbing the  peace  of  a  person  ordi- 
narily implies  that  the  person  whose 
peace  Is  disturbed  shall  be  on  his 
own  premises  or  in  some  public 
place  where  he  has  a  right  to  be) : 
State  V.  Webb,  163  Mo.  A.  276,  146 
SW  805;  State  v.  Brumley,  63  Ho.  A. 
126. 

30.  Keller  v.  State,  2S  Tex.  A.  S25, 
8  SW  276. 

31.  State  V.  Burns,  35  Kan.  887, 
11  P  161. 

38.  ta]  Viu.  <<  De  Soto  v.  Hunter, 
145  Mo.  A.  430,  122  SW  1092  (St. 
Louis  court  of  appeals).  See  also 
Davis  V.  Burgess,  64  Mich.  614,  20 
NW  540,  62  AmR  828  (holding  that 
a  police  officer  may  arrest  for  a 
breach  of  the  peace  consisting  In  the 
use  of  offensive  language  In  public, 
although  he  himself  is  the  object  of 
the  attack). 

[b]  Oon. — Salem  v.  Coffey,  118 
Mo.  A.  676,  88  SW  772.  93  SW  281 
(Kansas  City  court  of  appeals). 

33.    See  statutory  provisions. 

[a]  A  bonsa  In  coane  of  constrno- 
tlon,  but  so  nearly  finished  that  the 
owner  begins  moving  into  it  on  the 
next  day  after  the  disturbance,  Is  a 
"private  house,"  within  the  statute. 
Craln  v.  SUte,  53  Tex.  Cr.  617,  111 
SW  150. 

[b]  Konae  ooonpled  by  aoonseO^ 

The  statute  is  not  violated  by  a  dis- 
turbance In  a  house  occupied  by  the 
accused  together  with  others  who 
participate  in  the  dlaturbaWce.  -  Ho- 


Iver  V.  State,  34  Tex.  Cr.  £14,  2>  SW 

loss. 

[c]  OhanM  of  ebametar  of  lunuw. 
'—The  private  Character  of  a  n»l- 
dence  fs  not  even  temporarily  afi 
feoted  by  the  assemblage  of  a  large 
number  of  invited  guests  to  witness 
a  marriage  ceremony.  Ternr  v. 
State,  22  Tex.  A.  679,  S  BW  All. 

84.  Threats! 
As  a  specific  offense  see  Threats  [38 

Cyc  290]. 

As    an    assault   see    Assault  and 
Battery  SS  4,  177. 

36.  State  v.  Benedict,  11  Vt  SS6. 
34  AmD  688. 

38.  SUte  V.  Benedict,  11  Vt.  286, 
34  AmD  688. 

37.  Howard  v.  State.  121  Ala.  21, 
25  S  1000.  Compare  Galvln  v.  State, 
6  Coldw.  (Tenn.)  283  (where  the 
court  held  that  defendant  was  guilty 
of  actual,  "as  well  as  threatened," 
breach  of  the  peace). 

38.  See  SUte  v.  Farrall,  29  Conn. 
72;  Noe  v.  Peo.,  39  111.  96;  SUte  v. 
Benedict,  11  Yt.  236,  34  AmD  688. 

[a]  An  assaolt  and  battery  with 
force  and  arms  Is  within  the  sUtute. 
State  V.  Barrows,  57  Vt.  676. 

[b]  Talse  statement  of  dsatli.  ■ 
Tolling  a  church  bell  to  have  it  be- 
lieved that  a  living  person  was  dead, 
and  falsely  sUtlng  the  fact  of  his. 
death,  and  that  he  was  to  be  burled 
on  the  next  day,  with  Intent  to  annoy, 
harass,  and  vex  such  person  and  his 
family  is  not  Indictable  under  sucdi 
a  fiUtute.   State  v.  Riggs,  22  Vt.  821. 

[c]  That  audh  aeta  wkan  Aobs  at 
night  oonatltate  a  statatorjr  o>«bm 
does  not  prevent  Uiem  from  amount- 
ing to  a  breach  of  the  peace  if  done 
In  the  day.  SUte  v.  Coffin,  64  Vt. 
26.  23  A  632. 

30.   State  V.  Matthews,  42  Vt  fi42. 

40.  State  V.  S.  a,  1  Tyler  (Vt) 
180. 

41.  State  V.  Farrall,  29  Conn.  1%. 
48.   rormer  ieopardr  see  Criminal 

Law  [12  Cyc  2B9]. 

43.  Dyer  v.  SUte,  99  Ga.  20,  36 
SB  609.  S9  AmSR  228. 

44.  Newton  v.  SUte,  94  (3a.  693, 
19  SE  895. 

48.  Watkine  v.  State,  (Tex.  Cr.) 
44  SW  507:  Christmas  v.  SUte,  (Tex. 
Cr.)  44  SW  175. 

Provooatlon  as  mltlffatlBr  pnalflb- 
ment  see  infra  fi  19. 

48.  Beaton  v.  SUte,  53  Tex.  Cf, 
393,  110  SW  69. 

47.    Bruce  v.  8eully./162  Ky.  291 

"''^^  "Wed  by'      "  " 
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ean  defendant  juBtify  by  showing  that  his  act,  if 
calculated  to  disturb  the  peace,  T^as  the  result  of  a 
mistake  on  his  part/"  or  by  showing  that  the  prose- 
cutor was  in  the  wrong."  The  fact  that  an  abusive 
letter  sent  by  defendant  was  sent  by  him  as  a  law- 
yer, iu  an  effort  to  collect  an  account  for  a  client, 
does  not  render  such  letter  privileged,  so  as  to  re- 
lieve him  from  the  penalty  prescribed  for  sending 
abusive  letters."  ■  The  act  of  congress  prohibiting 
the  stoppage  of  the  mail  does  not  justify  the  reck- 
less driving  of  a  mail  wagon  through  crowded 
streets."  In  a  prosecution  for  carrying  a  red  flag 
in  a  parade,  in  violation  of  a  statute,  it  is  no  de- 
fense that  the  flag  was  the  usual  banner  of  a  society 
afBliated  with  a  political  party."'  A  prosecution 
for  swearing  in  a  public  street,  in  violation  of  a 
statute  which  establishes  a  penalty  for  using  loud, 
indecent,  or  profane  language  on  a  public  street  or 
near  a  private  house,  in  a  manner  calculated  to  dis- 
turb the  inhabitants  thereof,  is  not  barred  by  the 
fact  that  defendant  may  have  equally  violated  the 
statute  by  disturbing  the  inhabitants  of  private 
residences.*"  A  peacemaker's  justification  does  not 
in  any  dqn^  depend  on  which  of  the  contestants 
was  guilty  of  the  first  illegal  violence,  for  he  justi- 
fies, not  in  the  right  of  either  of  the  parties,  but  in 
the  right  of  the  public.** 

8}  D.  Indictment,  Information,"  or  Oom- 
plaint— 1.  Charging  Acts  Oonstitnting  Offense — a. 
In  GeneraL  A  complaint,  information,  or  indict- 
ment for  a  breach  of  the  peace  must  set  forth  spe- 
cific acts  constituting  the  offense. If  the  offense 
is  a  statutory  one,  the  complaint,  information,  or 
indictment  must  follow  closely  all  the  statutory 
easentiaU  of  the  offense  with  the  particularity  of 
an  indictment  generally."  Where  the  words  of  the 
statate  are  desoriptive  of  the  offense,  it  is  snffloient 


to  charge  the  offense  in  the  language  of  the  statute, 
or  to  aver  the  fact  of  its  commission  generally  with- 
out specifying  the  words  or  describing  the  acts." 
But  where  the  statute  does  not  contain  words  siifflj 
cient  to  define  any  offense,  it  is  not  sufficient  to 
charge  the  crime  iu  the  general  language  thereof.^ 
In  such  cases  the  particular  language  or  conduct  on 
which  the  offense  is  predicated  must  be  set  forth  in 
order  that  the  court  may  judge  whether  or  not  a 
breach  of  the  peace  has  been  committed.**  Thus 
the  words,  ' '  tumultuous  and  offensive  carriage, 
threatenii^,  quarreling,  and  efaallengii^,"  are  not 
in  themselves  statements  of  fact  importii^  with 
certainty  a  breach  of  the  peace.  The  facts  consti- 
tuting such  tumultuous  and  offensive  carriage  shoald 
be  all^ed,"^  such  as  that  defendant  did  disturb  and 
break  the  public  peace  by  "  tnmnltnous  and  offen- 
sive carriage  "  by  "  threatening,  quarreling  with, 
challenging,  aaaaulting,  beating,  and  striking "  a 
designated  person,  thus  showing  the  means  by 
which  the  offense  was  committed." 

Surplusage."  Where  the  offense  is  chai^  in 
statutory  language,  an  additional  chai^  of  its  com- 
mission "  by  other  disorderly  conduct  "  may  be 
rejected  as  surplusage."* 

Nature  and  effect  of  acts.  An  indictment  for 
breaking  the  peace  by  acts  and  words  in  the  natnre 
of  a, libel  must  all^  that  the  nature  and  effect 
of  tlie  acts  and  words  were  to  bring  the  person 
aggrieved  into  public  scandal." 

[$  9]  b.  Ohargliif  (tanmiasion  in  Several  Uodeg. 
Where  several  modes  are  named  by  which  a  breach 
of  the  peace  may  be  committed,  an  indictment 
chai^ng  in  one  count  several  acts  committed  at  the 
same  time  and  as  part  of  same  transaction  is  not 
dnplicitons;**  nor  is  it  objectionable  to  charge  the 
oHenae  to  have  been  committed  in  any  one  of  the 


4B.  Garrett  v.  Stole,  49  Tex.  Cr. 
235,  91  SW  677  (holdlnv  that,  where 
defendant  called  at  a  house  In  the 
nighttime,  rattled  the  door,  and 
threatened  to  kill  the  family,  It  Is 
no  defense  that  he  waa  mlatalcen  as 
to  the  house). 

49.  State  v.  White,  18  R.  I.  47S. 
28  A  968  (holdlns  that  one  who  com- 
mits a  breach  of  the  peace  in  at- 
tempting to  abate  a  public  nuisance 
cannot  Justify  by  showing  that  the 
person  maintaining  and  defending 
the  nuisance  was  in  the  wrong). 

BO.  Peters  v.  Stote.  166  Ala.  35, 
El  S  962. 

81.  U.  S.  V.  Hart.  26  P.  Caa.  No. 
16,316,  Pet.  C.  C.  890.  3  Wheel.  Cr. 
(N.  T.)  304. 

Sa,  Com.  V.  Karvonen,  219  Mass. 
SO,  106  NE  666,  LRA1915B  706. 

63.    Keller  v.  Stole.  25  Tex.  A.  326, 

8  8W  276. 

54.  State  V.  Clary,  84  Vt.  110,  78 
A  717,  AnnCasl912D  64  and  note. 

55.  See  also  Indictments  and  In- 
formations [22  Cyc  167]. 

[a]  romu  of  bifoTmatlon  for  dla- 
turbfng  peace  of  persons.  Stote  v. 
Brumley,  S3  Mo.  A.  126;  State  v. 
Parker,  89  Mo.  A.  116. 

66.  Roblson  v.  Miner,  68  Mich. 
549,  568,  37  NW  21  (where  Campbell, 
J.,  said:  "An  Indictment  charging  a 
person  as  a  peace -breaker,  and  not 
with  any  spectfled  crime,  would  be 
good  for  nothing"). 

67.  State  v.  Archibald.  69  Vt.  548, 

9  A  362,  69  AmR  766.  See  generally 
Indictments  and  Informations  [22 
Cyc  S83]. 

Ca]  Vader  OaL  Vm.  Ooda  S  41B, 
a  complaint  for  a  breach  of  the 
peace  must  chares  that  the  language 
was  used  "In  a  loud  and  boisterous 
manner"  or  that  the  accused  dis- 
turbed the  peace  of  complainant  by 
"offensive  conduct."  A  charge  that 
the  accnaed  used  "vulgar  and  pro- 


fane language  In  the  presence  and 
hearing  of  [complainant]  and  in  the 
presence  and  hearing  of  women  and 
children"  is  Insufficient.  Eix  p.  Boyn- 
ton,  1  Cal.  A.  294,  82  P  90. 

[b]  Vader  tlie  mssonrl  statute 
prohibiting  "loud  and  offensive  or 
indecent  conversation,"  an  Informa- 
tion which  omits  to  allege  that  the 
conversation  was  loud  Is  nad.  Stote 
V.  Oallego.  67  Mo.  A.  615. 

[c]  anbetaatlal  language  of  stat- 
ute.— (1)  An  Indictment  under  Code 
(1907}  s  6218,  making  It  an  otiense 
to  send  a  threatening  or  abusive 
letter  which  "may  tend"  to  provoke 
a  breach  of  the  peace,  is  sufflcient  in 
charging  the  sending  of  a  threaten- 
ing and  abusive  letter  which  "tended" 
to  provoke  a  breach  of  the  peace. 
Peters  v.  State,  166  Ala.  36.  61  S  952. 
<2)  An  averment  that  the  abusive 
language  was  used  "In  a  manner  rea- 
sonably calculated  to  provoke  a 
breach  of  the  peace,"  Instead  of 
"under  clrcumstonces  reasonably  cal- 
culated," etc.,  as  provided  by  stotute, 
Is  suiHclent.  Trezevant  v.  State,  47 
Tex.  Cr.  602,  84  SW  828. 

6B.  Ark. — Moore  v.  State,  50  Ark. 
2S,  6  SW  17:  State  v.  Hutson,  40  Ark. 
361;  State  v.  Moser,  33  Ark.  140. 

Ind. — Marshall  v.  State.  123  Ind. 
12S,  23  NE  1141;  Stuckmyer  v.  Stote, 
29  Ind.  20. 

Ind.  T.— Stanclin  v.  U.  S.,  6  Ind.  T. 
486,  82  SW  882  [rev  on  other  grounds 
139  Fed.  806,  71  CCA  670], 

Kan. — State  v.  Craddock.  44  Kan. 
489,  24  P  949. 

Ky.— Com.  v.  White.  109  SW  124, 
33  KyL  70. 

Ho. — Stote  V.  Bmmley,  63  Mo.  A. 
126;  Stote  v.  Ramsey,  52  Mo.  A.  6C8; 
Stote  y.  Parker,  39  Mo.  A.  lit. 

Tex. —  Bryson  v.  Stote,  (Cr.)  29 
SW  366;  Foreman  v.  Stote,  31  Tex. 
Cr.  477.  20  SW  1109. 

69.    Com.  V.  White,  109  SW  324,  38 


KyL  70;  Finch  V.  Stato,  64  Miss.  461, 
1  S  630. 

eo.  Topeka  v.  Heitman,  47  Kan. 
739,  28  P  1096;  Finch  v.  Stote,  64 
Miss.  461,  1  S  630;  Stote  v.  Comn. 
64  Vt.  25,  23  A  632;  State  v.  Mat- 
thews, 42  Vt.  542;  Steuer  v.  Stote,  69 
Wis.  472,  18  NW  433. 

61.    State  V.  Matthews,  42  Vt.  542. 

88.  State  v.  Hanley,  47  Vt.  290. 
291.  And  see  State  v.  Archibald,  69 
Vt.  548,  9  A  862.  59  AmR  756. 

03.  Bwplnsan  gwanlly  see  In- 
dictments and  informatlona  [22  Cyc 
367]. 

64.  Snell  v.  Peo.,  29  111.  A.  470. 

65.  Stote  v.  Rlgga,  22  Vt.  321. 
68.    Stonclitr  V.  IT.  S..  5  Ind.  T.  486, 

82  SW  882  [rev  on  other  grounds  139 
Fed.  806,  71  CCA  670];  King  v.  Com.. 
106  SW  419,  32  KyL  79  [quot  Delk 
v.  Com.,  166  Ky.  39,  48.  178  SW  1129, 
L.RA1916B  1117]  (where  the  court 
said:  "A  'breach  of  the  peace'  may 
therefore  consist  of  one  act  or  of  sev- 
eral acts,  and  the  fact  that  the  ac- 
cused are  charged  with  having  vio- 
lated several  express  statutes,  forany 
one  of  which  violations  they  might 
have  been  punished,  affords  them  no 
relief  from  prosecution  for  a  'breach 
of  the  peace.'  One  of  the  elementary 
rules  of  pleading  Is  that  the  nleading 
or  Indictment  shall  stote  the  facta 
which  form  the  basis  of  the  cause 
of  action  or  complaint  In  the  case 
at  bar  the  several  acts  of  appellants 
which  enter  into  and  constitute  a 
"breuA  of  the  peace'  are  clearly  and 
distinctly  set  forth.  All  of  these 
acts,  being  done  and  committed  at 
one  time,  constitute  but  one  offense, 
to  wit,  a  'breach  of  the  peace,'  and  a 
conviction  under  this  Indictment  for 
a  "breach  of  the  peace'  could  be 
pleaded  as  a  bar  aninst  any  at- 
tempted prosecution  for  any  of  the 
alleged  acts  of  appellants  whl(A 
enter  Into  and  iMinstltute  thla  treaeh 


For  latw  eaaea,  dmlovaMats  and  OhaaffM  In  the  law  see  cumulative  Annototlona,  same  title,  ''^^^^^^ 
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nodes  denounced." 

[i  10]  2.  ParttcQlMT  AvermMita — s.  Force  and 
TUdrace.  If  a  complaint  otherwise  good  shows  the 
eommission  of  the  act  ehai^^  with  force  and  vio- 
hnee,  the  omission  of  the  pturase  vi  et  annia  is 
immaterial.'* 

[i  21]  b.  Intent.  Unless  required  by  statute, 
no  allegation  of  an  intent  to  brei^  the  public  peace 
is  neeeasaiy,  where  the  acta  act  forth  imply  sodt 
intent.* 

['}  12]  c.  Feraon  Offended.  The  name  of  the 
person  against  or  on  whom  the  offmae  is  committed 
most  be  stated,  if  known,"'  nnlesa  the  acts  alleged  as 
eonstituting  a  breach  of  the  peace  were  not  directed 
against  anyone  in  particnlar,  but  against  the  public 
generally."  When  the  name  of  the  person  injured 
is  not  blown,  it  must  be  so  alleged,  to  show  a  rea- 
son for  not  stating  it.''  Thus,  when  the  offense 
eonsista  of  using  certain  language  in  reference  to, 
and  in  the  presence  of,  another,  the  name  of  the 
person  referred  to  and  in  whose  presence  the  words 
were  uttered  must  be  stated,  if  known;  and  if  un- 
known, that  fact  must  be  alleged."  Where  the 
objectionable  language  is  addreased  to,  and  intended 
to  apply  to,  a  numbrar  of  persona,  it  may  be  chained 
to  have  been  addressed  to  any  or  to  w  of  thenL" 
An  allq;ation  in  an  indictment  for  disturbing  the 
peaee  that  defendant  acted  "in  a  manner  calcu- 
lated to  disturb  the  inhabitanta  of  aaid  pnblie 
plaee  "  soffieiently  avera  the  fact  that  people  were 
there  aaaemUed  at  aaofa  {dace,  as  vequbred  hy 
statute." 

[i  13]   d.  Lanfoace  Used.  In  some  eases  it  is 

held  that  the  lannage  constituting  the  olEenae  need 

not  be  set  forthj"  in  others  a  ccmtrazy  mle  is  de- 

etared."   The  fact  that  the  opprobriona  epithet  al- 

of  the  peaoe"');  State  v.  Matthew*, 
a  VL  sit.  M  (where  the  oonrt  oaid: 
The  public  peaee  may  be  dtsturbefl 
or  broken  by  one  of  -  these  modes; 
It  mey  be  dlatnrbed  and  brolcen  by 
all  theae  modes,  and  yet  constitute 
lint  one  often se.  A  slnvle  count  In 
an  indictment,  information  or  com- 
plaint, nmv  contain  a  statement  of 
facts  which  Show  upon  the  face  of 
them  that  one  ofTenae,  namely,  a 
breach  of  the  peace,  has  been  com- 
mitted by  all  the  modes  named  In 
the  statute.  And  where  the  tumultu- 
008  and  offensive  carriace,  threaten- 
ing.  quarreling',  cballenelnsr,  aseault- 
iag.  beatlna  and  striking  are  con- 
nected acts,  done  at  the  same  time, 
tbej  constitute  but  one  offense,  and 
all  such  connected  acts,  or  so  much 
of  them  as  is  necessary  to  constitute 
the  offense,  should  be  alleged  In  one 
count  It  Is  clear  that  for  such  con- 
nected acts  the  respondent  could  not 
be  convicted  of  two  or  more  offenses 
by  setting  forth,  In  two  or  more 
wants,  the  different  modes  by  which 
be  eommltted  the  offense,  where  the 
acts  set  forth  in  each  and  In  all 
the  counts  were  committed  simul- 
taneously. The  offense  embraced  in 
that  flection  of  the  statute  is  a  mis- 
demeanor, whether  it  be  committed 
by  one  of  the  modes  or  by  all  the 
modes  named  In  the  statute;  and  a 
conviction  on  an  Indictment  alleging 
the  offense  to  have  been  committed 
by  one  or  more  of  the  modes  named 
would  be  a  bar  to  any  subsequent 
Indictment  for  the  same  offense 
alleging  It  to  have  been  committed 
by  one  or  more  of  the  other  modes 
named  in  that  section  of  the  statute. 
Under  a  count  alleging  that  the  re- 
spondent  disturbed   and   broke  the 

Subtle  peace  by  tumultuous  and  of- 
enslve  carriage,  by  threatening, 
quarreling,  challenging,  assaulting 
beating  and  striking  any  other  per- 
son, proof  of  a  breach  of  the  peace, 
■n  either  of  the  modes  alleged, 
would  be  sofflcient  to  sustain  the 
Prasecutlon,  and  the  other  modes. 


leged  to  have  been  used  by  defendant  wae  in  the 
plural  and  so  was  applicable  to  others  in  addition 
to  the  person  to  whom  it  was  allied  to  have  heea 
directed  ia  not  ground  for  quashing  the  indict- 
ment." 

E.  iBsaea,  Froof,  and  Vaiianoe.  Evi- 
dence admissible  under  indictment.  Under  an 
indictment  charging  the  use  of  opprobrious  lan- 
guage in  the  plural,  evidence  that  defendant  used 
the  language  in  the  singular  is  admissible."' 

Allegations  to  be  proved  aa  laid.  So  far  as  re- 
lates to  proving  the  use  of  the  words  charged,  an 
indictment  is  sustained  if  the  evidence  shows  that 
the  accused  used  the  language  set  forth  in  the  in- 
dictment, or  its  substance,  or  substantially  similar 
language  and  evidence  of  the  use  of  opprobrious 
and  offensive  epithets  will  sustain  an  indictment  for 
using  insulting  language  which,  in  its  common  ac- 
ceptation, is  calculated  to  cause  a  breach  of  the 
peace."^  Where  the  offense  is  charged  to  have  been 
committed  in  the  several  modes  denounced,  proof  of 
its  commission  in  any  one  of  such  modes  will  be  snfft- 
cient."^  It  ia  suffleiait  for  the  pleader,  in  a  statute 
of  this  character,  to  set  forth  all  the  criminal  acta, 
employing  the  conjunction  "  and  ;  and,  if  any 
one  of  those  acts  is  properly  pleaded  and  is  eatal^ 
lished  by  the  proof,  the  indictment  will  be  sufr* 
tained.  If  the  indictmrat  alleges  a  violation  of 
that  portion  of  a  statute  which  prohibits  lond  and 
vociferous  language,  such  allegation  must  be 
proved." 

Variaoca.  Where  the  indicbnent  chai^  the 
means  denounced  by  the  statute,  the  evidence  most 
correspond  with  and  sustain  the  allegation,  dse 
there  will  be  a  variuiee.''  Similarly,  where  the 
indiotment  alleges  the  offense  to  have  been  com- 


alleged  and  proved  to  have  been  com- 
mitted at  the  same  time,  could  be 
treated  as  matters  or  olrcunwtanoes 
of  aggravation"). 

Bn^loltr  of  bUUetBuat  or  iafor- 
•mawoa  see  generally  Indictments 
and  Informations  [22  Cyo  3761. 

67.  State  v.  Archibald.  S»  VL  S48. 
9  A  362,  69  AmR  76B;  State  v.  Mat- 
thews, 41  Vt.  642. 

68.  State  v.  Hanley,  47  Vt.  290. 
ea.    state  V.  Archibald,  69  Vt.  548, 

9  A  362,  69  AmR  756.  Compare  State 
V.  Rlggs,  22  Vt.  821  (holding  that  an 
indictment  for  breaking  the  peace 
by  acts  and  words  in  the  nature  of 
a  libel  should  aver  an  Intent  to  bring 
the  person  aggrieved  Into  public 
scandal). 

TO.  State  v.  Bruce,  69  Vt.  98,  37 
A  238. 

[a]  "The  vsMon  is,  that  thereby 
the  offense  Is  more  certainly  Identi- 
fied, and  made  more  specific  Instead 
of  being  left  general;  the  prisoner 
Is  better  enabled  to  make  hfs  de- 
fense, and  to  plead  his  conviction  or 
acquittal  in  bar  of  another  prosecu- 
tion for  the  same  offense,  and  to 
avoid  being  put  on  trial  for  an  of- 
fense not  Intended  by  the  Indlctors." 
State  V.  Bruce.  69  Vt.  98.  99,  87  A 
288 

n.    State  V.  Bruce,  69  Vt.  98,  87 
A  238  fftemble). 
73.   State  v.  Bruce,  S9  Vt.  98,  37 

A  238. 

73.  State  V.  Clarke,  31  Minn.  207, 
17  NW  344. 

74.  Hearn  v.  State,  84  Ark.  660. 
7B.    Parsons  v.  State,  83  Tex.  Cr. 

640.  28  SW  204. 

76.  State  v.  Hutson,  40  Ark.  361; 
Hearn  v.  State,  34  Ark.  550;  State 
V.  Moser.  33  Ark.  140;  Brv.'ion  v. 
State.  (Tex.  Cr.)  39  SW  366.  In 
Moore  V.  State,  50  Ark.  26.  27.  6  SW 
17,  which  follows  the  above  Ar- 
kansas decisions,  the  court  said:  "It 
would  seem,  on  princlnle,  thnt  an 
indictment  for  this  offense  should 
set  forth  the  language  used  by  the 
defendant,  which  Is  alleged  to  be 


abusive  and  tending  naturally  to 
provoke  an  assault.  In  order  that  the 
court  might  be  enaMad  at  the  outset 
to  Judge  whether  any  offense  had 
been  committed.  The  analogiea  of 
the  law  discourage  putting  a  defend- 
ant on  trial  without  a  more  minute 
speclfleation  of  his  ottenee." 

77.  Steuer  v.  State,  69  Wla  472, 
18  NW  433  (where,  however,  the 
state  on  appeal  did  not  contend  that 
the  complaint  was  sufHclent).  And 
see  Moore  v.  State,  60  Ark.  26,  6  SW 
17  supra  note  7t. 

78.  Wiggins  V.  State,  (Qa.  A.)  18 
SB  411. 

79.  Wiggins  V.  State,  (Ga.  A.)  88 
SB  411  (holding  that,  under  an  in- 
dictment charging  that  defendant's 
words  were,  "You  are  Ood  damned 
hog-thlevlng  sons  of  bitches,"  evi- 
dence that  he  called  witness  a 
"damned  hog-steallng  son  of  a  bitch" 
is  admieslble). 

80.  Dyer  v.  State,  99  Ga.  20,  26 
RE  609,  69  AmSR  228:  Toneka  v. 
Heitman.  47  Kan.  739,  28  P  1096. 

81.  Hearn  v.  State,  34  Ark.  660: 
.Tackson  v.  SUte,  14  Oa.  A.  19,  80  SB 
20:  Baum gamer  v.  State,  64  Tex.  Cr. 
166.  142  SW  4. 

82.  Stancllff  v.  U.  S.,  6  Ind.  T. 
486.  62  SW  882  [rev  on  the  facts  139 
Fed.  806,  71  CCA  670];  State  v. 
Matthews.  42  Vt.  642. 

83.  Snodgraas  v.  State,  61  Tez. 
Cr.  654.  136  SW  B7;  Lockett  v.  State, 
50  Tex.  Cr.  590.  99  SW  1010. 

84.  Snodrrass  v.  State,  61  Tex.  Cr. 
664,  136  SW  67.  68  (as  where  the 
complaint  and  Information  charge 
appellant  with  having  used  loud, 
vociferous,  vulgar,  obscene,  and  In- 
decent language,  and  the  evidence 
shows  that  he  swore  and  cursed). 

[a]  XTo  varlAnoe. — That  the  in- 
dictment for  disturbing  the  oeace 
alleged  that  defendant  "shot  off  and 
brandished  a  gun.  which  was  a  fire- 
arm," and  the  evidence  referred  to 
the  firearm  as  a  "six-shooter."  does 
not  constitute  a  variance^  StancliC 
V.  U.  8..  6  "   "    -  -» 
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mitted  in  one  neighborhood,  and  the  evidence  shows 
it  to  have  been  comniitted  in  another  neighborhood, 
there -is  a  variance.*''  However,  there  is  no  vari- 
ance between  an  allegation  that  an  abusive  letter 
was  sent  to  A,  and  evidence  that  it  was  sent  to  A  ft 
Co.,  it  appearing  that  A  did  business  under  that 
firm  name. 

15]  F.  Evidence"—!.  Admissibility.  Any 
legal  evidence  tending  to  prove  a'  material  element 
of  the  offense  charged  is  admissible.^  Evidence  of 
defendant's  custom  of  indulging  in  the  use  of  im- 
moderate and  vituperative  language,*'  of  his  previ- 
ous conduct  as  a  common  disturber  of  the  public 
peace,"  or  that  he  had  threatened  to  assault  com- 
plainant,'^ is  admissible.  So  proof  of  the  acts  and 
language  of  others  engaged  in  the  affray  is  admis- 
sible to  show  the  character  and  extent  of  the  public 
disturbance  claimed  to  have  been  started  by  de- 
fendant." On  behalf  of  defendant  it  is  proper  to 
admit  proof  of  threats  of  violence  against  him  made 
by  the  prosecuting  witness."  So  where  the  defense 
is  that  defendant  thought  be  was  at  another  bouse 
where  he  had  business,  it  is  error  to  refuse  to  admit 
evidence  that  he  was  intoxicated  at  the  time  of  the 
trouble.**  Evidence  that  the  peace  of  certain  indi- 
viduals was  not  disturbed  may  be  admissible  for 
the  purpose  of  weakening  the  force  of  the  prose- 
cutor's testimony  touching  the  offensive  character 
of  the  noises,  although  not  as  showing  a  specific 
defense.'" 

[$  16]  2.  Snffidency.  Ordinarily  testimony  to 
the  effect  that  the  language  or  conduct  of  defendant 
actually  disturbed  the  peace  of  any  person  or  per- 
sons is  not  essential,  as  this  is  the  real  gravamen  of 
the  charge,  and  the  question  is  for  the  jury  to  deter- 
mine on  all  the  facts  and  circumstances  in  proof;'' 
but  a  conviction  of  disturbing  the  peace  of  a  neigh- 
borhood is  not  sustained  by  mere  proof  of  swearing 
in  a  loud  and  offensive  manner,  in  the  absence  of  a 
sbowii^  that  anyone  residing  or  engaged  in  busi- 
ness in  the  neighborhood  was  disturbed."  Intent, 
when  an  essential  element,  may  be  proved,  like  any 
other  material  fact,  by  positive  or  circumstantial 


evidence;^  and  in  the  absence  of  evidence  to  the 
contrary,  the  necessary  intent  to  commit  either 
offense  may  be  inferred  from  the  fact  that  defend- 
ant used  words  reasonably  calculated  to  provoke 
the  party  to  whom  they  were  addressed.*"  Proof 
that  the  offense  was  committed  in  the  county  of  tlie 
prosecution  is  indispensable.^ 

17]  Ct.  Trial— 1.  Qnegtioiu  for  Jiuy.  A  dis- 
turbance of  the  peace  being  the  gravamen  of  the 
chaise,  whether  defendant's  conduct  was  calculated 
to  disturb,  and  did  disturb,  the  peace  is  for  the 
^ury  to  say;^  and  where  the  language  used  is  not 
such  as  to  justify  conviction,  in  the  absence  of  an 
evil  intent,  it  is  error  to  take  such  question  from  the 
jury.^  The  question  of  the  sufficiency  of  the  ^aorfh 
cation  is  also  one  for  the  jury.*. 

18]  2.  Instmctioiu.  An  instmetion  that 
there  may  be  a  conviction  if  defendant  cursed  the 
prosecuting  witness  in  his  presence  and  hearing  is 
proper  where  the  latter 's  testimony  to  that  effect 
is  uncontradicted."  An  instruction  to  acquit  if  the 
evidence  is  consistent  with  a  breach  of  the  peace  by 
another  is  properly  refused  where  such  other  might 
also  be  guilty.^  Where  defendant  admits  the  com- 
mission of  offense  and  the  testimony  is  direct 
and  positive,  there  is  no  ground  for  an  instruction 
on  circumstantial  evidence.'  If  the  language 
charged  to  have  been  used  is  such  as  to  warrant  a 
conviction,  without  reference  to  the  intention  of 
defendant,  the  jury  may  be  so  instructed."  It  is 
also  error  to  lay  down  as  a  test  for  the  guidance 
of  the  jury,  in  determining  whether  the  language 
had  a  tendency  to  cause  a  breach  of  the  peaee,  what 
the  individual  members  of  the  jury  would  have 
done  had  the  language  been  used  toward  them.' 
Error  in  one  instruction  may  be  cured  by  the  other 
instructions  given.*" 

19]  H.  Judgment  and  Pimishment.  In  the 
absence  of  statute,  the  offense,  is  punishable  by  fine 
and  imprisonment  at  the  discretion  of  the  jury ;  but 
where  a  punishment  is  prescribed  by  statute,  a 
judgment  in  excess  thereof  is  erroneous,  although 
good  at  common  law.'^   Where  the  statute  defines 


rrev  on  other  grounds  139  Fed.  806, 
71  CCA  5707. 

85.  Wlllbum  V.  Peo.,  Sfi  Colo.  464, 
135  P  799. 

86.  Peters  v.  SUte,  166  Ala.  S6. 
SI  S  952. 

B7.  See  also  Criminal  Law  [12 
■Cye  879]. 

'  88.  Peo.  V.  Burman,  154  Mich. 
150.  117  NW  589,  26  LRANS  261 
^holding  that  In  a  prosecution  under 
an  ordinance  prohibiting  the  making, 
nr  the  assisting  In  the  making,  of 
any  riot,  noise,  disturbance,  etc..  In 
r*-  Htreet,  where  the  complaint  charged 
defendants  with  carrying  red  flags 
In  a  parade,  knowing  that  the  parade, 
rod  flags,  etc.,  would  excite  the  anger 
of  the  citizens  and  cause  breaches  of 
the  peaee.  evidence  that.  In  the  popu- 
lar mind,  the  red  flag  was  regarded 
as  an  emblem  of  anarchy  and  a 
danger  signal  to  law-abiding  citizens 
was  admissible,  the  violation  of  pub- 
lic sentiment  by  the  demonstration 
being  a  material  element  of  the 
offense  charged). 

[  a  ]  E vidcao*  h«ia  to  he  Imma- 
terial.— McOullough  V.  State.  {Tex. 
Cr.)  44  SW  617  (holding  that  It  is 
error  to  allow  the  prosecuting  wit- 
ness to  testify  that  she  had  sup- 
ported defendant's  family  for  two 
years,  and  that  she  had  ordered  de- 
fendant away  from  the  house  as  he 
was  a  disgrace  to  the  family). 

89.  Com.  V.  Foley,  99  Mass.  497. 

90.  State  v.  Burns,  86  Kan.  387, 
11  P  161. 

01.    State  V.  Tucker.  76  Conn.  201, 


62  A  741;  State  v.  Atkins.  77  Vt.  216, 
69  A  826. 

92.  State  v.  Tucker,  76  Conn.  201, 

52  A  741. 

93.  State  v.  Atkins,  77  Vt.  216,  69 
A  826. 

94.  Garrett  v.  State.  49  Tex.  Cr. 
235.  91  SW  577. 

96.  St.  Charles  v.  Meyer,  58  Mo. 
S6. 

9e,  StancHflf  v.  U.  S..  5  Ind.  T. 
48S.  82  SW  882  [rev  on  other  grounds 
139  Fed.  806.  71  CCA.  B70];  De  Soto 
V.  Hunter,  <Mo.  A.)  122  SW  1092. 
And  see  Infra  !  17. 

[  a  ]  ETideuoe  held  anffloleat  to 
Rapport  convlotloii. — Walker  v.  Fay- 
ettevllle.  93  Ark.  443.  125  SW  412; 
James  v.  San  Antonio,  etc.,  R.  Co.. 

53  Tex.  Civ.  A.  603,  116  SW  642; 
Baumgarner  v.  State,  64  Tex.  Cr.  165. 
142  SW  4;  Robertson  v.  State,  63 
Tex.  Cr.  268.  140  SW  105. 

[b]  ETidenoe  held  Insnfllolant  to 
■npport  oonvlotlon. — Stanclift  v.  U. 
S.,  139  Fed.  806,  71  CCA  570  [rev 
5  Ind.  T.  486,  82  SW  8821;  Chicago 
v.  Rlemenschnieder,  161  111.  A.  14; 
U.  S.  v.  Gaco.  21  Philippine  647. 

97.  State  v.  Johnson,  149  Mo.  A. 
119.  130  SW  110. 

98.  Warwick  v.  State.  17  Ind.  A. 
334,  46  NE  650. 

99.  Warwick  v.  State,  17  Ind.  A. 
334,  46  NK  650. 

1.  Terry  v.  State,  22  Tex.  A.  679, 
3  SW  477. 

a.  Ark.— state  v.  Moaer,  S8  Ark. 
140. 

Oa. — Jackson  t.  State,  14  Gkk  A. 
1».  86  SE  26. 


Mass. — Com.  v.  McCaflerty,  145 
Mass.  384,  14  NB  451. 

Mo. — Be  Soto  V.  Hunter,  <A.)  ISI 
SW  1092. 

N.  T. — Peo.  V.  Murray.  64  Hun  406, 
7  NTS  548. 

Tex. — McCandless  t.  State.  21  Tex. 
A.  411,  2  SW  811;  Lumbkin  v.  State, 
12  Tex.  A.  341. 

[a]  Svldeaoe  held  enillolent  to  go 
to  Jury. — Williams  v.  State,  105  Ga. 
608,  31  SE  738;  T)e  Soto  v.  Hunter. 
(Mo.  A.)  122  SW  1092. 

[b]  STldenoe  Inntfllotent  to  go  to 
Jury. — Stanclift  v.  U.  S.,  139  Fed. 
806,  71  CCA  670  [rev  6  Ind.  T.  486. 
82  SW  882]. 

3.  State  V.  Shelby,  96  Mtnn,  65. 
103  NW  725. 

4.  Dyer  v.  State.  99  Oa.  20.  Zi 
SB  609.  69  AmSR  228;  Wiggins  v. 
State,  (Ga.  A.)  88  SE  411:  Hamilton 
V.  State,  9  Ga.  A.  402,  71  SE  693. 

5.  Watkins  v.  State.  (Tex.  Cr.> 
44  SW  507;  Christmas  v.  State,  (Tex. 
Cr.)  44  SW  175. 

6.  Splars  v.  State.  40  Tex.  Cr.  437. 
SW  947. 

7.  Garrett  v.  State,  49  Tex.  Cr. 
235.  91  SW  577. 

8.  State  V.  Shelby,  96  Minn.  6S. 
103  NW  72B. 

9.  State  v.  Shelby.  96  Minn.  65. 
103  NW  726. 

10.  Craln  v.  State.  6S  Tex.  Or.  617. 
Ill  SW  160. 

[a]  Instmoticaul  held  not  cmre&r- 
State  v.  Brumley.  63  Mo.  A.  12fi: 
Craln  v.  State,  53  Tex.  Cr.  617,  111 
SW  ISO. 

11.  White  V.  Com..  10  Bush  <Ky.) 


For  later  oasetii  aerelopmenta  and  obaiiffes  In  the  law  see  cumulative  Annotations, 
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BREACH  OF  TUE  PEACE 


tvo  offenses  and  provides  the  same  punishment  for 
both,  a  judgment  that  defendant  is  guilty  as  chained 
is  snffieiait  if  either  offmse  is  proved."   The  taet 


that  the  person  to  whom  abusive  language  was  ad-, 
dressed  provoked  the  abuse  m^  be  considered  in 
mitigation  of  punishment." 


n.  sEousmr  to  keef  the  peace" 


[S  20]  A.  Origin  of  Froceodlags.  The  power 
to  hold  to  bail  to  keep  the  peace  existed  at  common 
lav  in  England  and  has  been  considered  part  of  the 
CMomon  law  of  this  country."' 

[(  21]  B.  Nature  of  Froeoedlngs.  The  re- 
quirement of  surety  of  the  peaee  is  preventive  jus- 
tice uid  consists  in  obliging  those  persona  of  whom 
thfn  is  a  probable  ground  to  suspect  future  mis- 
behBTior,  to  stipulate  with,  and  to  give  full  assur- 
anee  to,  the  public  that  such  offense  as  is  appre- 
hended shall  not  happen,  by  finding  pledges  or 
securities  for  keeping  the  peace.**  It  is,  however, 
to  be  observed  that,  strictly  speaking,  sudi  proceed- 
ings are  not  eriminil,^^  although  they  are  more  in 
the  mitnre  of  criminal  than  of  civil  proceedings." 
Such  a  proceeding  is  not,  however,  the  proseention 


of  an  offense  committed,"  and  hence  does  not,  it 
see  ma,  come  under  the  constitutional  inhibition 
against  a  second  jeopardy  for  the  same  offense,** 

[i  22]  0.  When  Demandable— 1.  In  GeneraL 
It  may  be  stated  generally  that  both  at  oommon  law 
and  fay  statute,  surety  of  the  peace  may  be  required 
of  any  person  who  makes  threats  or.  menaces  of 
such  a  character  as  to  excite  fear  of  actual: harm 
or  injury  to  person  or  estate."  The  actual  eommis>; 
sion  of  a  crime  is  not  essential,  but  a  probable  susr 
pieion  that  some  crime  is  intended,  or  is  likely  tot 
happen,  wiU  be  enoiwh.*' 

[$  23]  3.  After  Conviction  or  Aconittal.  After 
a  conviction  for  a  misdemeanor,  binding  the 
offender  to  keep  the  peace  and  be  of  good  bdhavior 
is  a  matter  of  discretion."  After  an  acquitted  on 


SS7;  In  re  Trimble.  62  HowPr  (N.  T.) 
61. 

[a]  In  tlM  FUUppmM  (1)  dis- 
orderly conduct  of  partiBana  in  an 
election  campaign  was  held  not  to 
ntnstltute  the  crime  of  "gravely" 
dlstnrblns  public  order  on  the  occa- 
sion of  a  "largely  attended  reunion" 
w  meeting  wtthtn  Pen.  Code  art  268, 
but  to  constitute  merely  a  misde- 
meanor within  art  574.  U.  S.  v, 
Domfngo,  19  Philippine  69.  (2)  In 
tmpoBing  a  penalty  for  a  breach  of 
tbe  peace  by  partisans  In  an  election 
campaign,  the  court  should  take  into 
consideration  the  fact  that  tbe  con- 
duct of  the  partisans  does  not  con- 
sist in  their  assembling  together 
snd  making  a  public  disturbance,  but 
consists  in  exceeding  those  limits  of 
public  order  and  good  behavior  be- 
yond which,  under  the  clrcumstanceB, 
a  dttaen  may  not  paas.  U.  S.  'v. 
Domingo,  supra. 

[bl  b  Tanumt,  (1)  Acts  (1906) 
p  210  No.  200  9  8,  providing  that 
Imprisonment  for  a  period  not  ex- 
ceeding three  months  shall  be  In 
the  county  Jail,  has  reference  only 
to  imprisonment  b/  direct  sentence, 
and  hence  Is  not  inconsistent  with, 
and  does  not  repeal  St.  B206,  'requir- 
ing Imprisonment  In  the  house  of 
correction  for  nonpayment  of  fine, 
or  fine  and  costs,  imposed  for  a 
breach  of  tbe  peace-  In  re  Sammon, 
19  Vt.  Ml,  «S  A  677.  (2)  A  criminal 
complaint  charging  an  assault  and 
battery,  with  force  and  arms,  against 
tbe  form  of  the  statute  and  the 
peace  of  the  state,  etc.  la  a  charge 
of  a  breach  of  the  public  peace 
within  the  meaning  of  Rev.  L.  t 
1238.  against  "tumultuous  and  of- 
fensive carriage,"  etc.;  and  a  justice 
of  the  peace  before  whom  such  com- 
plaint is  pending  can  legally  impoae 
K  line  not  exceeding  twenty  dollars. 
State  V.  Barrows,  B7  Vt.  676. 

12.  Warwick  v.  State,  17  Ind.  A. 
314.  46  NB  650. 

13.  Moore  v.  State,  50  Ark,  25,  6 
SW  17;  Deaton  v.  State,  53  Tex.  Cr. 
393.  no  SW  69;  Watklns  v.  State, 
(Tex.  Cr.)  44  SW  607:  Christmas  v. 
State.  (Tex.  Cr.)  44  SW  176. 

U.  BnratT  fo'  fntvre  good  he- 
uvior  of  one  oonviotea  of  gross  mls- 
toneaaor  see  Criminal  Law  [12  Cyc 
873]. 

15.  State  V.  Maxcy,  26  S.  C.  L. 
SOI;  4  Blackstone  Comm.  c  18. 

la  Adams  v.  Ashby.  2  Bibb  (Ky.) 
96-.  Hyde  v.  Oreuch,  62  Md.  677;  State 
T.  Maxcy,  26  S.  C.  L.  601;  Prlekett 
V.  Gratrex,  8  Q.  B.  1020.  66  ECL  1020, 
116  Reprint  1168;  4  Blackstone 
Comm.  261.  See  also  State  v.'  Bene- 
dict. 11  vt.  236.  34  AmD  688. 
„17.  Kan.— Matter  of  Mitchell.  89 
Kan.  762,  19  P  1. 

Hinn. — State  v.  Sargent,  74  Minn. 
!4I.  7«  NW  1129. 

^  Hiss.— State  v.  Ooree,  66  S  9B6; 
Pord  V.  State,  96  Miss.  86,  60  8  497. 


Mo. — State  v.  Emnlt*.  27  Mo.  621. 

Oh. — Ex  p.  Christmas,  1  Oh.  Dec. 
<Reprlnt)  694,  10  WestLJ  641. 

Wis.— Weisselman  v.  State,  96  W1& 
274,  70  NW  169. 

Eng. — 4  Blackstone  Comm.  251. 

18.  Ga. — Levar  v.  State,  103  Oa. 
42,  29  SE  467  (quasi  criminal). 

Ind. — Arnold  v.  State.  92  Ind.  187; 
State  v.  Cooper,  90  Ind.  676;  State 
V.  Caret  66  Ind.  72;  Fisher  v.  Ham- 
ilton, 49  Ind.  341;  Deloohery  v.  State, 
27  Ind.  521;  State  v.  Vanklrk,  27  Ind. 
121;  Murray  v.  State.  26  Ind.  141; 
State  v.  Maners,  16  Ind.  176;  State  v. 
Abrams,  4  Blackf.  440. 

Ky. — Adams  v.  Ashby,  2  Bibb  96. 

Miss.— Ford  V.  State,  96  Miss.  86, 
GO  S  497. 

N.  C— State  v.  Lyon.  9S  N.  C.  675; 
State  v.  Gates,  88  N.  C.  «<8;  State 
V.  Locust.  63  N.  C.  674. 

».  Ala.— Howard  v.  Stote,  121 
Ala.  21,  2S  S  1000. 

Ind.— Arnold  v.  SUte,  »  Ind.  187; 
State  V.  Cooper,  90  Ind.  676;  Fisher 
V.  Hamilton.  49  Ind.  841. 

Minn. — State  v.-  Sargent,  74  Minn. 
242.  76  NW  1189. 

Miss.— Ford  V.  State.  9*  Miss.  86, 
60  8  497. 

Wis. — ^Wetaselnuui  v.  State.  95  Wis. 
274,  70  NW  169. 

[a]  The  Wnftlng  over  la  sot  re- 
nuAetf  mm  a  ywrtirtim— t^Rec.  v. 
Rogers,  7  Mod.  28.  87  Reprint  1074; 
Poultot  T.  Descroisallea.  28  CanCrCas 
248. 

ao.  See  Criminal  Law  [12  Cyc 
263]. 

91.  Ala.— Cox  V.  State,  157  Ala.  1, 
47  S  1025;  Howard  v.  State,  121.A.ta. 
21,  25  S  1000. 

Ind. — State  v.  Sayer.  35  Ind.  879. 

Iowa — Rltchey  v.  Davis,  11  Iowa 
124. 

Ky. — Lowe  v.  Com.,  129  Ky.  566, 
112  SW  647.  33  KyL  1078. 

Minn. — State  v.  Sargent,  74  Minn. 
242.  76  NW  1129. 

Pa. —  Aldermen  ft  Justices,  t  Pars. 
Eq.  Cas.  458;  Com,  v.  Edwards,  1 
Ashm.  46. 

Eng. — Reg.  v.  Malllnson,  16  Q.  B. 
367,  71  ECX  367,  117  Reprint  920; 
Reg.  V.  Dunn,  12  A.  &  E.  699,  40  ECL 
299.  113  Reprint  939,  16  BRC  109; 
4  Blackstone  Comm.  256;  1  Hawkins 
P.  C.  c  60  J  6. 

Compare  Ex  p.  Harfourd,  16  Pla. 
283  (holding  that  sureties  of  the 
peace  against  doing  damage  to  prop- 
erty, except  threats  to  burn  a  dwell- 
ing house,  are  not  authorized  by  the 
common  law  or  by  statute). 

[a]  211natratlona.r — At  common 
law  surety  of  the  peace  Is  demand- 
able  of  persons  (1)  who  make  an 
affray  In  the  presence  of  a  magis- 
trate (4  Blackstone  Comm.  264);  (2) 
who  threaten  to  do  corporal  Injury 
by  killing  or  beating  another,  or  to 
procure  others  to  do  so  (4  Black- 
stone Comm.  264,  266:  C^>myns  Dig. 
tit  Justices  of  Peace  B  S;  l  Hawklna 


P.  C.  c  60  S  6):  (3)  who  cause  an- 
other to  be  Imprisoned  (4  Blackstone 
Comm.  256;  Comyns  Dig.  tit  Justices 
of  Peace  B  6;  1  Hawkins  P.  C.  c  60 
5  6);  (4)  who  contend  together  with 
not  and  angry  words  (4  Blackstone 
Comm.  254;  1  Hawkins  P.  C.  c  60); 
(5)  who  threaten  to  burn  the  house 
of  another  (State  v.  Murphy,  40'  La. 
Ann.  855,  6  S  107;  Aldermen  ft  Jus< 
tlces,  1  Pars.  Eq.  Cas.  (Pit)  468; 
4  Blackstone  Comm.  266;  Comyns 
Dig.  tit  Justices  of  Peace  S  6;  1 
Hawkins  P.  C.  c  60  >  fr);  <6)  :irho  go 
about  with  unusual  weapons,  or  at- 
tendants to  the  terror  of  the  people 
(4  Blackstone  Comm.  254);  (7)  or 
such  as  are  common  barrators  (4 
Blackstone  Comm.  256,  See  Bar- 
ratry 7  C.  J.  p  925).  (8)  It  cannot  br 
required  merely  because  one  man  is  at 
variance  or  at  suit  with  itis  neighbor, 
because  he  Is  afraid  that  th«  person 
against  whom  he  prays  it  will  do 
harm  to  his  servants  or  cattle,  or  for 
a  battery,  trespass,  or- breach  of  Uie 
peace  that  is  past  Comyns  Dlg.'ut 
Justices  of  Peace  B  6. 

tbi  ThXMMBsa  InJnry  to  Oa 
memners  of  oae's  faaalte,  or  fear 
thereof,  is  said  to  furnish  a  ground 
for  requiring  the  binding  over  of 
the  wrongdoer.  Rapalje  ft  L.  L.  D.; 
Sweet  L.  D.  See  also  Collins  v.  State, 
11  Ind.  812;  State  v.  Bridegroom,  10 
Ind.  170:  Conklln  v.  State,  8  Ind.  468 
(where  in  all  three  cases  fear  bbtli 
for  self  and  for  family  was  shown); 
Com.  v.  Edwards.  1  Ashm.  (Pa.).  48 
(where  the  court  said  that  on  com- 
mon-law principles  surety  of  the 
peace  might  be  required  from  one 
who  made  a  frequent  practice  of 
going  to  the  house  of  another  and 
grossly  abusing  his  family,  thereby 
rendering  their  lives  uncomfortable) 
but  that  security  could  not  he  de- 
nianded  under  the  statute). 

[c]  ft  "striker"  who,  by  the  na« 
of  inanltlag  langnag*  and  threats, 
attsmpts  to  intimidate  persona  tak- 
ing the  place  of  himself  and  others 
may  be  bound  over  to  keep  the  peace. 
Lowe  V.  Com.,  129  Ky.  666.  112  SW 
647,  33  KyL  1078;  Com.  v.  Silvers, 
11  Pa.  Co.  481. 

(d]  Threats  to  resist  Intnudoa  on 
land.  —  One  who  attempts  unlawfully 
to  enter  on  land  of  another  ,cann6t 
require  the  person  in  possession  to 
give  a  bond  to  keep  the  peace  be- 
cause he  resists  and  threatena  to 
shoot  If  such  unlawful  attempt  is 
persisted  in.  Johnston  v.  Meaghr,  14 
Utah  42S,  47  P  861. 

SS.    4  Blackstone  Comm.  262. 

tal  TerllloatiOB  of  snsplolons. — 
White  the  prosecutor  should  use  due 
diligence  to  ascertain  the  truth  of 
tils  suspicions,  he  is  not  required  to 
go  to  the  person  from  whom  he  ap- 

Srehenda  violence  and  Inquire  as  to 
is  Intentions.    Fisher  v.  Hamilton, 
49  Ind.  841. 


Statft.y. 


igitiz 


894  [9C.J.] 
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an  indietment  and  on  the  evidence  addneed  at  the 
trial,  defendant  may  be  required  to  find  atareties,** 
but  he  should  not  m  detained  while  articleB  of  the 
peace  against  him  are  being  prepared.'' 

24]  D.  Who  Hay  Deauutd.  The  general  rule 
is  that  surety  to  keep  the  iwace  is  demandable  of 
right  by  any  person  vho  will  make  the  necessary 
oath."^  A  husband  may  demand  sureties  of  the 
peace  in  behalf  of  his  wife  against  anyone  from 
whom  danger  to  her  life  or  her  person  may  be  justly 
apprehended  and  may  take  the  oath  required  for 
such  purpose." 

[$  25]  E.  Anthwlty  To  Require  or  To  Take. 
Authority  to  exact  surety  of  the  peace  is  derived 
from  the  common  law  and  from  statutory  enact- 
ments and  is  generally  eonSded  in  justices  of  the 
peace  and  all  others  who  ex  ofiScio  are  conservators 
of  the  peace,  and  in  such  as  have  been  particularly 
designated  by  statute.^  Any  justice  of  the  peace 
or  court  of  record  generally  has  such  power;"  and 
the  jurisdiction  lies  in  any  county,  or  justice  dis- 
trict, where  the  party  makes  the  threats,  or  in 
which  the  hostile  action  occurs  leading  to  the  appre- 
hension that  the  person  charged  with  so  doing  in- 
tends to  commit  an  offense  against  the  person  or 
property  of  another."*  At  common  law,  if.  justices 
acted  in  pursuance  of  a  writ  of  supplicavit,  they 
were  bound  by  the  direction  of  the  writ  but  on  a 
complaint  made  to  them  in  the  first  instance,  the 


number  and  snfBoieney  of  the  sozetiea,  and  the 
sum"  and  the  time"  for  iriiieh  the  party  m^^ht  be 
bound  were  within  their  discretion,  altho^^  it 
seems  tha^  such  discretion  was  not  unlimited.'*^  The 
powem  and  duties  of  magistrates  in  these  respects 
are  now  generally  r^nlated  by.  statutes  which  re- 
quire them  to  exact  surety  of  the  peafie  on  the  pre- 
sentation of  a  prescribed  state  of  facta,'^  for  an 
amount  stated,"  and  for  a  time  not  to  exceed  a  time 
prescribed." 

[$  26]  r.  Defenses."  The  fact  that  the  threats 
were  made  conditionally  will  not  affect  the  right  to 
demand  security  if  the  fulfillment  of  the  threats 
may  be  reasonably  apprehended."  Provocation  for 
the  threats  complained  of  is  not  a  defense;*"  neither 
is  it  a  defense  that,  just  prior  to  the  menaces  com- 
plained of,  defendant  had  been  informed  that  com- 
plainant had  slandered  the  former's  wife.**  In 
England  matters  set  forth  in  the  articles  of  peace 
may  not  be  controverted,  nor  can  matters  said  to 
have  been  suppressed  be  supplied  therein." 

[$27]  Q.  Prooeedingfl  To  Oompet— 1.  In  0«n- 
eraL  In  some  jurisdictions  the  accused  is  entitled 
to  be  heard  and  to  produce  evidence  in  his  own 
behalf."  Unless  a  statute  provides  otherwise,  the 
proceedings  are  had  in  the  name  of  the  state,  with- 
out a  relator.** 

[$  28]  8.  Affidavit,  Articles,  or  Oomplaint*'— a. 
Neraasity.   On  an  application  to  a  magistrate  for 


COl;  Betes  v.  State,  t  Humphr. 
<Tenn.>  496;  4  Bum  J.  268;  4  Black- 
stona  Comm.  SS2. 

[a]  vnaer  Xan.  Or.  Code  |  948, 
a  court  may,  in  addition  to  the  pun- 
ishment adjudged  for  the  eommlB- 
Blon  of  an  offense,  require  defendant 
to  plve  aecurlty  that  he  will  keep  the 
peace  or  be  of  good  behavior,  or 
ooth,  for  &  term  ox  years,  or  to  stand 
committed   until   such   security  is 

riven.  State  v.  Chandler,  SI  Kan. 
01,  1  P  787. 

[b]  Code  (1»0«)  I  1S61,  relatlnr 
to  peace  bonds,  provides  an  addi- 
tional penalty  which  the  court  may 
or  may  not  impose  on  persona  con- 
victed of  the  criminal  offense,  not 
affected  by  the  preceding  general 
sections  of  the  code.  Jackson  v. 
Belew,  (Miss.)  70  8  846. 

94.  Bamber  v.  Com,,  10  Fa.  8S9; 
Respubllca  v.  I>onaffan,  t  Teates 
(Pa.^  4S7;  Blx  p.  Davis,  24  L.  T.  Rep. 
N.  6.  B47. 

as.  Rex  V.  Holt,  7  a  Jk  P.  61S, 
12  SCL.  7S7. 

86.  Com.  V.  Oldham,  1  Dana  (Ky.) 
466;  Com.  v.  Duane.  1  Blnn.  (Pft.) 
08  note  a;  Aldermen  A  Justices,  2 
Pars.  Ea.  Cas.  (Pa.)  468;  State  v. 
Tooley,  1  Head  (Tann.)  9;  1  Hawkins 
P.  C.  c  60  IS  2-4. 

87.  State    V.    Tool«y,    1  Head 


(Tenn.)  9. 

88.  1 
i7S. 


88.   Ind. — State  v.  Cooper,  00  Ind. 


La. — State  v.  Hurphy,  40  Ia.  Ann. 
866,  6  S  107. 

Hich. — Ware  v.  Loverldse,  76  Mich. 
488,  42  097. 

Pa. — Respuhllca  Cobbet.  3 

Teates  03;  Com.  v.  Jeuidelle,  3  nlla. 
S09. 

Bnm. — Res.  Dunn,  12  A.  &  B.  699, 
40  BCL  200,  113  Reprint  939.  16  BRC 
100;  4  Blaokstone  Comm.  2SS; 
Comyns  Dig.  tit  Justices  of  Peace 
B  6.  In  Haylock  v.  Sparke,  1  B.  & 
B.  471,  72  ECL  471,  118  Reprint  512, 
In  an  action  of  trespMs  against  the 

geraon  granting  the  warrant,  it  was 
eld  that  Justices  of  the  peace  had 
jurisdiction.  In  some  caaes  of  libel, 
to  rt'QUlre  sureties  for  good  behavior. 

[a]  Za  Indiana,  Ber.  St.  (IBSl)  g 
18S4|  giving  the  Judges  of  the  circuit 
courts  power  to  take  all  necessary 
recognizances  to  keep  the  peace,  con- 
fers a  power  on  them  to  be  exercised 
only  In  their  offices  as  conservators 


of  the  peace  and  does  not  coirfer  on 
the  circuit  court  original  Jurisdiction 
In  prosecutions  for  surety  of  the 
peace.    State  v.  Cooper,  90  Ind.  676. 

[b]  The  dlsetetlen  of  tit*  mafis- 
toate  In  binding  a  person  over  on  a 
particular  ground  will  not  ordinarily 
be  Interfered  with.  Rex  v.  Tregar- 
then,  6  B.  ft  Ad.  678.  27  BCI.  287,  110 
Reprint  941. 

M.  State  Maxcy,  26  S.  C.  U 
601;  Bates  v.  State,  2  Humphr. 
(Tsnn.)  496. 

[a]  Ooutf  oovta  possess  the  au- 
thority. Welllng's  Case,  6  Gratt  (47 
Va.)  870. 

(d3  BMordws  of  cities  are  vested 
with  the  power.  Peo.  v.  Mitchell, 
2  Thomps.  ft  C.  (N.  T.)  172. 

[c]  Stverlor  ooorta  may  require 
security,  although  on  the  same  com- 

flalnt  Justices  of  the  peace  refused 
0  do  ao.    Reg.       Haillnaon,  16  Q. 

B.  S67,  71  BCC  S67,  117  Reprint  120. 
ao.   Ford  T.  State.  SO  Hlsa.  86.  BO 

S  497. 

[a]  Avfeieles  of  the  m»m  onght  to 
be  szhlUted  In  the  aevUKXliooa,  so 

that  the  security  may  be  given  there. 
Rex  -v.  Waite,  2  Burr.  780.  97  Reprint 
650;  Rex  v.  A.  B..  2  lid.  Ken.  611.  96 
Reprint  1262. 

31.  1  Hawkins  P.  C.  c  60  I  16. 

32.  Rex  v.  Holloway,  2  Dowl.  P. 

C.  626  (holding  that  the  court  cannot 
Interfere  to  reduce  the  amount  of  se- 
curity which  the  magistrates  require 
a  party  to  give  for  the  preservation 
of  the  peace). 

aa.  Prickett  Oratrex,  8  ().  B. 
1020.  S6  BCL.  1020,  116  Reprint  TlS8; 
Rex  V.  Boweo,  1  T.  R.  690,  99  Re- 
print 1827:  1  HawklnrP.  C.  c  60  6  T6. 

84.  O'Connell  v.  Reg.,  11  CI.  ft  V. 
166.  8  Reprint  1061  (where  It  was 
questioned  whether  or  not  a  recog- 
nisance to  keep  the  peace  for  seven 
years  next  ensuing  the  acknowledge 
ment  thereof,  which  fixed  no  time  for 
entering  Into  It,  was  good) ;  Prickett  v. 
Rratrex,  8  Q.  B.  1020,  56  ECl.  1020,  116 
Reprint  1168;  Wllles  v.  Brfdger,  2  B.  A 
Aid.  278.  106  Reprint  SftB  (the  last  two 
cases  denying  the  right  of  Justices 
to  bind  over  for  an  unlimited  time). 

38.  Reg.  V.  Dunn,  12  A.  ft  B.  699, 
40  BCL.  299,  113  Reprint  989.  16  BRC 
109;  Lort  v.  Hutton,  46  L.  J.  M.  C. 
96.  See  also  State  v.  Sargent,  74 
Minn.  242.  76  NW  1129  (holding  that 
a  constitutional  provision  limiting 


the  Jurlsdletion  in  criminal  causes 
had  no  application  to  statutory  pro- 
ceedings to  compel  security  to  keep 
the  peace). 

Fa]  The  nle  as  to  ftlsoretlon  does 
BOB  oMatu  In  Pennsylvania,  In  the 
Quarter  sessions,  where  "due  cause" 
for  binding  defendant  over  must  be 
shown.  Com.  v.  Snyder.  13  Pa.  Co. 
660. 

88.  Re  Doe,  8  CanCrCas  870  (hold- 
ing that  justices  who  make  an  order, 
under  Cr.  Code  I  969,  must  Ox  the 
amount  of  'the  recognisance  to  be 
given). 

87.  State  V.  Oarllngton.  68  S.  C 
413,  34  SB  089  (construing  Const. 
[1896]  art  6  I  21,  providing  that 
magtstirates  "shall  also  hav*  the 
power  to  bind  over  to  keep  the  peace 
and  for  good  t>ehavlor  for  a  time 
not  to  exceed  twelve  months"). 

98.  romur  leoparOy  as  a  aafeaas 
see  Criminal  Law  [12  Cyo  263]. 

88.  Ritchey  v.  Davis.  11  Iowa.  124 
(where  a  threat  of  bodily  Injury  was 
made,  coupled  with  a  condition  of 
the  performance  of  a  professional 
duty  oy  the  threatened  party);  p. 
Hufse,  21  L.  J.  M.  C.  21;  Reg.  v. 
Tollemache,  2  Ij.  M.  ft  P.  401. 

40.  Poullot  V.  DescrolselleB.  23 
CanCrCas  248. 

41.  Arnold  v.  State,  92  Ind.  18T. 
48.    Reg.  V.   Mallinson,  16  Q.  R 

807,  71  BCL  867,  117  Reprint  920; 
Reg.  V.  Dunn,  12  A.  ft  B.  699,  40  BCL 
299,  118  Reprint  989,  16  BRC  109; 
Vane's  Case,  13  Bast  173  note.  104 
Reprint  834  note;  Rex  v.  Bowes.  1  T. 
R.  696.  09  Reprint  1827;  Bex  v. 
Doherty,  18  East  171,  104  Reprint 
8S4;  Lort  V.  Hutton,  46  L.  J.  M.  C. 
96.  Compare  Rex  v.  Stanhope,  12  A 
ft  B.  820  note,  40  BCL  810  note.  118 
Reprint  949  note;  Rex  v.  Pamell,  2 
Burr.  806,  97  Reprint  672  (where  the 
articles  appeared  malicious  and  un- 
true, and  the  court  stayed  procesa  oo 
them  and  committed  the  exhlbltant 
for  perlury). 

48.    Bx  p.  Solares,  4  Porto  Rico  83. 

44.  State  V.  Carey,  66  Ind.  72. 

45.  [a1  Tot  fonns^fl)  Of  affl- 
davlU.  Cox  V.  State,  l&T  Ala.  1,  47 
S  1026;  Davis  V.  State,  188  Ind.  11. 
87  NE  897;  Marshall  v.  State.  121 
Ind.  128,  23  NB  1141;  Beckwlth  v. 
State,  21  Ind.  326;  Lone  v.  State.  10 
Ind.  363.  (2)  Of  articles  of  the 
peace.    Reg.  v.^MalUnson.  ^8  Q.  B. 


For  later  o— «,  torelopauirts  and  tlbmagtm  in  the  law  see  cumulative  Annotations,  AtftitiUlM; 
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sureties  of  the  peaee  there  must  be  a  formftl  oom- 
plaint  in  writing  and  on  oath,  besides  the  examina- 
tion in  writing  required  by  statute,  to  jnstify  the 
taagistrate  in  iBsning  a  warrant  against  the  party 
complained  of.^  It  is  not  enough  that  the  com- 
plaint is  embraced  in  the  examination  of  prosecutor 
and  his  witnesses." 

[f  29]  b.  Particular  ATerment»~(l)  Of  Threats 
ind  Fear — <a)  Oenerally.  The  articles  of  peaee 
must  state  in  terms  that  prosecator  was  threatened, 
or  must  state  facts  from  which  threats  may  be  in- 
ferred,*" and  moat  aver  fear  of  the  execution  of  the 
threats,  stating  the  grounds  on  which  injury  is  ap- 
preheuded.^'  It  is  sufficient  to  aver  that  the  prose- 
cutor verily  believes  that  he  has  just  cause  to  fear 
violent  injury  to  his  person;"'^  that  affiant  has  just 
cause  to  fear  that  defendant  "will  kill  and  mur- 
der" him;"  or  that  one  defendant  will  do  personal 
injnry  to  complainant^  and  that  the  other  will  iu- 
jore  her  property."* 

A  statuto^  fWB,  if  given,  shonld  of  eourse  be 
followed." 

[%  30]  (b)  In  AltematiTe.  An  allegation  of 
fear  of  defendant,  or  of  others  acting  at  his  in- 
stance, is  bad  because  in  the  alternative  bid  an 
affidavit  in  the  alternative,  as  to  the  injuries  appre- 
hended," or  in  which  fear  of  injnry  to  person, 
family,  and  property  is  stated  disjunctively,"^  ie  not 
objectionable. 

it  31]  (2)  Negativing  Malice.  At  common  law" 
sad  sometimes  by  statute"  complainant's  affidavit 
IB  required  to  negative  the  idea  that  the  proceeding 
is  instituted  maliciously  or  vexatiously. 

32]  c.  VeiiitcatioiL  The  charge,  which  must 
be  made  on  oath,"*  may  be  sworn  to  before  a  notary 
public." 

»7.  71  BCL  S«l.  117  Reprint  920; 
Res.  V.  Dunn,  12  A.  &  B.  599,  40  ECL 
W.  113  Reprint  989.  15  ERC  10». 
48.    Kan.— SUt«    v.   CoughUn,  1» 

Kan,  637. 

Uo.— State  V.  Brooks,  IST  Mo.  A. 
619.  160  SW  725. 

N.  T, — Bradstrect  v.  Furgeson,  23 
Wend.  638. 

N.  C— State  V.  Bass,  76  N.  C.  139. 

Tenn. — State  v.  Toolejr,  1  Bead  9. 

47.  Bradstreet    V.    vHirgMon,  23 
Wend.  (N.  Y.)  638. 

48.  State  T.  Brooka,  167  Mo.  A. 
119.  160  SW  726;  Rex  v.  Brlngloe, 
13  E&st  174  note,  104  Reprint  338 
note. 

Ua]  Thm  eovt  wUl  aot  dxaw  the 
•muMh  but  It  must  be  drawn  by 
the  exhlbltant  himself,  Rea.  v. 
I>unn,  IS  A.  ft  B.  699,  40  BCL.  299, 
111  Reprint  939,  16  BRC  109. 

[b]  T*BM  or  threats  need  not  be 
stated.  State  v.  Ooree,  (Miss.)  68 
8  >g6. 

46.  State  v.  Saraent,  74  Minn.  242. 
7e  NW  1129;  SUte  v.  Goram,  88  N. 
C.  664;  Rex  v.  Stanhope,  13  A.  &.  E. 
620  note,  40  TOt.  810  note,  113  Re- 
print 949  note;  Rev.  v.  Dunn,  12  A. 
A  B.  699,  40  SCIi  299,  113  Reprint 
m.  16  BRC  109;  Vane's  Case,  13 
But  172  note,  104  Reprint  334  note; 
Rex  V.  Bowes,  1  T.  R.  698,  99  Re- 
print 1827. 

[a]  Oontfloits  of  letter,^ — Where 
the  grounds  of  fear  are  stated  to  be 
expressions  In  a  letter,  the  whole  let- 
ter must  be  set  out.  Rer.  v,  .Dunn. 
1!  A.  ft  B.  699,  40  BCL  299,  113  Re- 
print 939.  16  BRC  109. 

[b]  Vormer  prooeeidlair' — The  ex- 
hibftant  may  allege  as  part  of  his 
KTOund  for  apprehension  misconduct 
vhlch  has  been  the  subject  of  for* 
ner  articles,  although  the  accused 
putr  was  oommltteo  on  those  artl- 

for  want  of  sureties  and  dis- 
ewged  on  habeas  corpus.    Reg.  v. 
Dunn,  12  A.  A  B.  699,  40  BCL  299. 
Ill  ItoOTlnt  919.  IC  BRC  109. 
89.  BMltwIth  V.  State.  21  Ind.  226. 


33]  3.  Wamnt  of  Amst."^  The  ancient 
common  form  of  the  warrant  directed  the  officer  to 
cause  the  party  complained  of  to  come  before  some 
justice  and  to  find  sufficient  surety,  and,  if  he 
shonld  refuse  to  do  so,  to  convey  him  immediately 
to  prison,  and  the  officer  could  imprison  him  by 
force  of  the  same  warrant.*'  If  the  warrant  spe- 
cially directed  that  the  party  should  be  brought  be- 
fore the  justice  who  isstaed  it,  he  was  required  at 
common  law  to  be  taken  before  that  justice ;  but  if 
the  warrant  was  general,  he  might  be  taken  before 
any  justice.'"  The  warrant  must  show  that  some 
threat  was  made,  or  must  state  circumstances  from 
which  the  court  can  determine  whether  the  fear  ex- 
pressed is  well  founded.** 

[$34]  4.  Order  for  Sacnrlty."  The  order  for 
securitv  must  fix  the  amount  of  the  security  to  be 
given.""  The  cases  are  in  conflict  as  to  whether  the 
term  of  imprisonment  in  case  of  default  in  giving 
security  should  be  set  forth  in  the  order.*"  An 
order  for  security  sufficiently  recites  the  chai^,  on 
proof  of  which  ue  nnderti^ing  is  required^  where 
it  refers  to  the  complaint  on  file  containing  the 
chaige." 

35]  6.  The  Secnrity"*— a.  In  Gweral.  At 

common  law  the  parties  to  the  recognizance  bound 
themselves  to  the  king,  in  a  specified  sum,  to  appear 
on  a  certain  day"*  and  in  the  meantime  to  keep  the 
peace,  either  genwally  toward  the  latter  and  his 
people  or  particularly  with  regard  to  the 
person  demanding  the  security.^*  But  the  recogni- 
zance need  not  be  conditioned  to  keep  the  peace 
against  all  the  king's  people  in  gener&L"  If  the 
form  of  the  bond  or  recognizance  is  prescribed  by 
statute  its  failure  to  conform  to  the  requirements 
or  to  the  order  of  the  court  requiring  its  execution" 


51.  Davis  v.  state,  138  Ind.  11,  87 
NB  897. 

50.    State  v.  Bass,  76  N.  C.  139. 

53.  Beckwith  t.  State,  21  Ind.  226. 
See  also  Davis  v.  State,  138  Ind.  11, 
87  KB  897. 

54.  Steele  v.  State,  4  Ind.  661. 

55.  State  v.  Bridegroom,  10  Ind. 
170. 

Se.  Collins  v.  state)  11  Ind.  818; 
Conklln  v.  State,  8  Ind.  468  (where 
It  was  held  that  an  alternative  state- 
ment did  not  necessarily  render  the 
complaint  bad,  the  court  saying:  "It 
la  said  the  complaint  Is  In  the  alter- 
native; and  this  has  often  been  held, 
with  more  of  technical  precision  than 
sound  reason,  to  be  fatal.  For  it 
may  often  be  that  a  threat  fs  made 
on  which  a  well  grounded  fear  of 
meditated  Injury  may  be  Indulged; 
and  yet,  from  the  terms  employed. 
It  might  be  difficult  to  determine 
whether  the  person,  or  the  property, 
or  both,  were  In  danger.  .  .  .  Here, 
It  Is  objected  that  the  disjunctive 
'or*  is  used.  But  we  have  repeatedly 
decided  that  'or'  means  *and,'  and 
vice  versa"). 

57.    4   Blackatone   Comm.    266;  1 
HawklTis  P.  C.  c  256. 
88.    Stone  v.  State,  97  Ind.  846. 
69.   Bradstreet   v.    Furgeson,  83 
Wend.  (N.  T.)  638. 

[a]  Where  aAOavlta  mads  hy 
ottisrs  than  eahlUtant  are  snbJotneA 
on  the  same  sheet,  a  Jurat  sworn 
to  by  the  several  deponents  Is  suffi- 
cient to  show  -that  the  articles  were 
exhibited  on  oath.  Reg.  v.  Dunn,  12 
A.  &  E.  699.  40  ECL  299.  118  Reprint 
939.  16  BRC  109. 

eo.  Davis  v.  State,  188  Ind.  11.  87 
NB  397. 

61.  [aj  Form  of  wamurt,— State 
V.  Bass.  76  N.  C.  189. 

68.  1  Hawkins  P.  C.  c  60  SS  12.  18. 
68.    1  Hawkins  P.  C.  c  60  \\  12,  13. 

?[a1    za  OOBBsettoBt,  nnder  Oea.  St. 
885,  providing  that  any  Justice  of 
he  peace  may.  on  the  -complaint  of 
any  person  that  he  fears  bodily  ham. 


require  sureties  of  the  i>eace  of  the 
person  complained  of,  and  i  690,  pro- 
viding that  every  Justice  may  issue 
process  on  any  complaint  authorized 
by  law,  returnable  before  himself  or 
any  other  proper  authority,  a  person 
may  lawfully  be  bound  over  to  keen 
the  peace  by  one  Justice,  although 
the  complaint  was  made  before,  and 
the  warrant  Is  Issued  by,  another. 
In  re  Blon,  69  Conn.  872,  80  A  661. 
11  LRA  694. 

64.  State  v.  Ooram,  88  N.  C.  664; 
State  V.  Cooley,  78  N.  C.  688. 

SB.    [a]    Vorm  of  orOm  tor 
onrltT. — State   V.  Xennle,   84  Mont. 
46,  60  P  589. 

66.  In  re  Doe,  I  Que.  Q.  B.  660,  t 
CanCrCas  370. 

67.  [a]  Vro,^ — In  re  Doe,  2  Que. 
Q.  B.  600,  8  CanCrCas  870. 

[bl  OoB^-State  V.  KMinle,  24 
Mont.  46,  60  P  689. 

68.  SUte  V.  Kannleb  ti  Mont  46, 
60  P  689. 

69.  [a1   Vorm  of 
kssp  the  ptae 
66  Ind.  389. 

70.  4  Blackstone  Comm.  262. 

[a]  A  rsoognSsaaoo  falUag  to  Sx 
any  time  or  place  for  the  pany'a  ap- 
pearance has  been  held  good.  1 
Hawkins  P.  C.  c  60  S  16. 

71.  4  Blackstone  Comm.  262. 

[a]  Za  PeaasylvaBia  a  recogni- 
zance to  keep  the  peace  toward  the 
commonwealth  and  all  the  Uege  peo- 
ple has  been  held  good.  Respubiioa 
V,  Cobbet,  8  Teatoa  93. 

78.    1  Hawkins  P.  C.  O  60  |  16. 

78.  Adams  v.  Ashby,  2  Bibb  (Ky.> 
96;  Croy  v.  State,  Wright  (Oh.)  186. 

74.    Smith  v.  Com.,  9  KyL.  720. 

[a3  Za  ITnasflff  raporaddott  woxU 
of  ooadltloa  beyond  what  are  author- 
ised by  statute,  and  whlOh  coiwtlUite 
a  substantial  departure  from  the 
order  of  the  couit  and  the  statute, 
render  the  raoognlaanee  Invalid. 
Dureitt  V.  State,  18  Kan.  486,  17  P 
49. 


of  rMontsaae*  to 

tate  V.  Rudowskey. 
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will  vitiate  it,  although  if  taken  in  enbstuitial  com- 
pliance with  the  statute,  mere  errors  of  form  will 
be  disregarded." 

Secnrity  by  infant  or  married  woman.  If  the 
surety  is  demanded  against  a  feme  covert,  she  must 
find  security  by  her  friends,  as  she  cannot  bind 
herself."    The  same  is  true  as  to  an  infant.'^ 

[$  36]  b.  Return  to  Criminal  Court.  By  an 
ancient  English  statute,^"  £he  recognizance  was  re- 
quired to  be  returned  to  the  next  sessions  that  the 
party  might  be  bound,"  and  general  provisions,  based 
on  this  statute  and  modifications  thereof,  to  sub- 
stantially the  same  effect  exist  in  some  jurisdic- 
tions,^ although  it  seems  that  in  England  justices 
may  require  sureties  of  the  peace  for  a  limited  term 
according  to  their  discretion  and  need  not  bind  the 
party  over  to  the  next  sessions." 

[$  37]  6.  Commitment^'— a.  In  General.  Both 
at  common  law  and  by  statute,  if  the  party  com- 
plained of  fails  to  give  the  required  secnrity,  he 
may  be  committed  in  default  thereof  and  until  he 
furnishes  the  recognizance  directed.^  The  warrant 
of  commitment  should  state  the  cause  of  commit- 
ment," although  it  need  not  state  the  particular 
crime  or  offense  or  the  nature  of  the  bodily  harm 
which  the  party  threatened;^  the  requirement  to 
give  security the  amount  required;"  the  omis- 
sion to. give  security;^  and,  in  some  jurisdictions, 
the  time  for  which  the  party  is  committed."  It 
has  been  held  that  the  commitment  should  show  the 
date  when  the  threats  complained  of  were  made  and 
to  whom,  and  should  also  state  an  apprehension  of 
bodily  injury.^  A  commitment  which  directs  the 
^soner  to  be  kept  in  custody  until  the  costs  are 
paid  is  bad,  ^ere  the  amount  of  costs  is  not 

75.  state  v.  Dismukes,  101  Tenn. 
694,  49  SV  7S6;  State  v.  San  Miguel, 
4  Tex.  Civ.  A.  182,  Si  SW  889. 

76.  State  v.  Tooley,  1  Head 
(Tenn.)  9.  ,  '    i   ■      .     „  ^ 

77.  State    v.    Tooley,    1  Head 
(Tenn.)  9. 

.78.    St.  8  Hen.  VII  c  1. 

79.  See  Com.  v.  Snyder.  13  Pa.  Co. 
660;  4-  Blackstome  Comm.  258;.  l 
Hawkins  P.  C.  c  60  9  16- 

80.  Conn. — Bill  v.  Scott,  Klrby  62. 
Ind.— State  v.   Carey.   66  Ind.  72 

(holding  that  defendant  should  be 
bound  to  appear  In  the  criminal  court 
of  the  county,  and  if  there  Is  none. 
In  the  civil  court);  State  v.  Rudow- 
skey,  65  Ind.  389. 

Mass. — Com.  v.  Morey.  8  Mass.  78; 
Com.  V.  Ward,  4  Maes.  497. 

■  Tenn. — State    v.     Dismukea,  101 
Tenn.  694.  49  SW  756. 

Tex.— Lawtop    v.    State.    5  Tex. 
272 

Va. —  Com.  V.  Bartlett,  1  Leigh  (28 
Va.)  586  (holding  that  a  Justice  of 
the  peace  has  no  authority  to  bind 
a  party  accused  of  a  breach  of  the 
peace  to  appear  before  the  circuit 
Instead  of  the  county  court,  to  an- 
swer the  charge). 

[a]  nilng  a  reoogvlsanoe  is  the 
olerk'B  ofloe  so  that  It  becomes  a 
matter  of  record  is  a  sufficient  cer- 
tification to  the  clerk  by  the  Justice. 
Crump  V.  Peo.,  2  Colo.  316. 

[b]  tniaer  the  Wasonrl  atatnt* 
It  is  suffltieht  to  return  the  recog- 
nizance without  the  affidavit  and 
wafrant.  State  v.  Bmnits,  -27  Mo. 
621. 

81.  Wllles  V.  Brldger,  2  B.  &  Aid. 
278',  106  Reprint  368. 

82.  [a]    Form  of  oommltment. — 

State  V,  Kennie,  24  Mont.  46,  60  P 
589;  Matter  of  Ashton.  7  Q.  B.  169. 
63  ECL  169.  115  Reprint  452;  Ex  p. 
Aston,  12  M.  &  W.  466,  1B2  Reprint 
1276. 

83.  Ala. — Howard    v.    State,  121 
Ala.  21,  25  S  1000. 


stated."  It  is  irregutu*  to  etnmnit  for  failure  to 
furnish  security  for  two  causes,  one  in  which  secu- 
rity is  demandable,  and  one  in  which  it  is  not.*' 

[$  38]  b.  Place  of  Oonimiteunt.  The  commit- 
ment need  not  be  made  to  the  jail,  but  will  be  good 
if  made  to  the  house  of  correction.** 

39]  c  Time  of  Oranmitment.  The  authority 
of  a  magistrate  to  commit  in  default  of  security  to 
keep  the  peace  from  one  threatening  to  kill  or  beat 
another  in  his  presence,  etc.,  is  not  limited  to  the 
time  of  the  occurrence,  but  may  be  exereised  a  short 
time  after  its  conclusion.^  At  common  law,  if  the 
party  is  in  the  presence  of  the  justice,  he  may  be 
immediately  committed  unless  be  otfers  sureties;  or 
he  may  be  commanded  word  of  mouth  to  6nd 
sureties  and  may  be  conmutted  for  his  disobedience; 
but  it  is  said  that,  if  he  is  absent  in  order  to  find 
sureties,  he  cannot  be  committed  without  a  warrant 
from  some  justice.*" 

[$40]  d.  Taking  Security  after  Commitment.  If 
a  person  committed  by  a  court  for  want  of  surety 
afterward  becomes  able  to  furnish  it,  he  should  be 
taken  by  habeas  corpus  before  a  judge  for  that  pur- 
pose." A  sheriff  to  whom  a  person  is  committed 
for  want  of  sureties  cannot  himself  take  a  recogni- 
zance.*' 

[4  41]  7.  Proceedings  after  Ketum  to  Court 
AbtDTO — a.  In  OeneraL  The  powers  and  duties  of 
the  court  to  which  the  recognizance  or  the  justice's 
proceedings  are  returned  are  a  matter  of  statutoiy 
regulation.*"  As  a  general  rule  it  may  be  said  that 
the  issue  for  trial  is  whether  the  complainant  had 
just  cause  for  the  fears  alleged  when  the  affidavit 
was  filed;"*  and  if  that  fact  is  foimd  affirmatively, 
surety  must  be  reqtdred,  although  snoh  cause  may 


La. — state  v.  Murpby,  40  La.  Ann. 
866,  6  S  107. 

Minn. — State  v.  Sarvent,  74  Minn. 
242,  76  NW  1129. 

Mont. — State  v.  Kennia,  24  Mont. 
46,  60  P  689. 

N.  Y.— Doyle's  case.  19  AbbPr  269. 
Eng. — Reg.  v.  Dunn,  12  Q.  B.  1026, 
64  ECL  1026,  116  Reprint  1165  [afT 
12  Q.  B.  1031,  64  SCL.  1031,  116  Re- 
print 1157];  Ex  p.  Aston,  12  M.  & 
W.  466.  1E2  Reprint  1276. 

See  Stiite  v.  Carlington,  66  S.  C. 
413,  34  SE  689  (holding  that,  under 
a  constitutional  provl.Hlon  that  mag- 
istrates may  bl^d  over  for  a  time 
not  to  exceed  twelve  months,  the 
party  may  be  committed  In  default 
of  a  peace  bond  conditioned  for  a 
year  and  a  day). 

[a]  Authority  to  oommit. — Where 
articles  of  the  peace  were  exhibited 
at  the  quarter  sessions  of  a  certain 
county,  and  defendant  was  by  that 
court  ordered  to  enter  Into  a  recog- 
nizance before  one  or  more  of  the 
Justices  of  that  county  to  keep  the 
peace  for  six  calendar  months  thence 
ensuing,  and  under  the  warrant  of 
two  justices  of  that  county  defend- 
ant was  brought  before  two  justicea 
to  show  cause  why  he  should  not 
enter  Into  the  recognisance,  and  he 
refused  to  do  so.  the  Justices  last 
mentioned  had  no  authority  to  com- 
mit defendant  to  the  county  Jail  for 
the  then  residue  of  six  calendar 
months  from  the  date  of  the  order 
of  quarter  sessions,  .unless  In  the 
meantime  he  should  enter  Into  the 
recognizance:  but  the  most  that  the 
Justices  could  have  done  would  have 
been  to  enforce  the  order  of  quarter 
sessions.  Matter  of  Ashton,  7  Q.  B. 
169,  63  ECL.  169,  116  Reprint  462. 

84.  State  v.  Kennie.  24  Mont.  46, 
60  P  589;  Bradstreet  v.  Furgeaon,  23 
Wend.  (N.  Y.)  638. 

85.  State  v.  Kennie,  24  Mont.  46, 
SO  P  689;  Bradstreet  v.  Purgeson,  23 


Wend.  (X.  T.)  CSS  <wher«  the  caase 
of  commitment  Is  ta«  rttfusal  to  flad 
sureties). 

88.  State  V.  Kennie,  24  Mont  46. 
60  P  E89:  Bradstreet  V.  Furseson,  S3 
Wend.  <N.  T.)  S3S. 

87.  Stats  V.  Kennie,  24  Mont.  45, 
60  P  689.  And  see  Bradstreet 
Purgeson,  28  Wend.  (N.  Y.)  638. 
Contra  Prickett  v.  Gratrex,  8  Q.  B. 
1020,  1024,  65  ECL  1020,  116  Reprint 
1158  felt  Wllles  V.  Brldger,  2  B.  & 
Aid.  27S,  106  Reprint, 8681. 

88.  State  V.  Kennie,  S4  Hont.  4S, 
60  P  689;  Bradstreet  v.  Purgeson.  S3 
Wend.  (N.  T.)  688;  In  re  Doe,  2  Que. 
Q.  B.  600.  8  CanCrCas  870. 

89.  Prickett  v.  Gratrex,  8  Q.  B. 
1020.  65  ECL  1080.  116  Reprint  1158: 
Dawson  v.  Fraser,  7  U.  C  Q.  B.  391. 

[a]  lA  lEontena  the  commitment 
need  not  fix  the  time  of  Imprison- 
ment, a  recital  that  security  for  th« 
peace  for  a  specified  time  has  been 
required  as  the  cause  of  commitment 
being  sufhcient.  State  v.  Kennie,  24 
Mont.  45,  60  P  689. 

90.  In  re  Ross,  8  Ont.  Pr.  301. 

91.  Dawson  v.  Fraser,  7  U.  C.  Q. 
B.  391. 

93.  Ex  p.  Harfourd.  16  Fla.  283. 
98.    Ex  p.  Aston,  12  M.  &  W.  456. 

162  Reprint  1276. 

94.  Sands  v.  Benedict,  2  Hun  (N. 
Y.)  479,  6  Thorapa.  &  C.  19. 

96.  Comyns  Dig.  tit  Justices  of 
Peace  B  6;  1  Hawkins  P.  C.  c  60  f  9. 

98.  State  v.  Hill,  26  N.  C.  398  [toll 
State  V.  Mills,  13  N.  C.  565]  (where 
it  is  said  that  the  court  usually  and 
by  consent  of  the  prosecuting  ofBcer 
Intrusts  the  power  of  taking  the  re- 
cognizance to  a  Justice  of  the  peace). 

97.  State  v.  Hill,  25  N.  C.  398  [toll 
State  V.  Mills,  13  N.  C.  566]. 

98.  See  statutory  provisions. 

99.  Stone  v.  State.  97  Ind.  Hi: 
State  v.  Steward,  48  Ind.  146;  SUte 
V.  Sayer,  35  Ind.  379:  State  v.  White, 
47  Iowa  666:  Orlbhle  v.  State,  > 
Iowa  217. 


For  latM  eaasa,  darsiopmsnts  and  ehaaffM  In  the  law  see  cumulative  Annotations,  same  title,  pyga-a^d ^^i|^b«-. 
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then  have  eeaeed.^  A  waiver  of  trial  1^  the  aeensed 
is  eqniTftlent  to  a  confession  that  there  is  groand 
for  the  fears  expressed  in  the  affidavit,  and  he 
etimot  afterward  eomplain  that  he  was  not  tried, 
or  that  the  justice  compelled  him  to  give  the  hond 
required  by  statnte.'  If  the  party  remains  in  jail, 
or  appears  aeeording  to  the  tenor  of  his  recogni- 
zance and  the  complunant  does  not  appear  to  ask 
its  eontinaanee,  the  eoort,  as  a  matter  of  conrse, 
releases  him  from  custody,  or  discharges  the  re- 
cognizance, as  the  case  may  be.'  If,  however,  the 
complainant  does  appear  and  seeks  a  continuance 
of  the  proceeding,  then  the  court,  on  a  full  exami- 
nation of  the  evidence,  as  well  on  behalf  of  the 
complainant  as  of  the  party  aceosed,  may  release 
the  latter,  discharge  the  recognizance,  or  order  the 
proceeding  to  be  continued.* 

[$  42]  b.  Evidence— (1)  AdmisnbiUty.  The 
evidence  must  of  course  be  material  to  the  issue;' 
but  it  is  competent  to  prove  threats  made  against 
the  complaining  witness  by  defendant,  and  that 
sach  threats  were  communicated  to  the  former.* 

[i  43]  (2)  Weicbt  and  Snffldancy.  In  pro- 
ceedings of  this  character  the  doctrine  of  reason- 
able doubt  has  no  application,  but  the  facts  of  the 
threats,  and  whether  the  prosecuting  witness  has 
just  cause  to  entertain  the  fears  expressed,  are  to 
be  detennined  by  the  preponderance  of  the  evi- 
dence.' 

[i  44]  c.  Instructions.  An  instruction  whieh 
permits  the  jury  to  take  into  consideration  the 
apprehension  of  complainant  as  to  fear  not  ex- 
pressed in  his  affidavit  or  within  the  issues,  while 
erroneous,  will  not  require  reversal  where  the  jury 
are  subsequently  informed  of  the  proper  issue  to 
be  tried  * 

45]  d.  Province  of  Jnry.  In  these  proceed- 
ings the  jurors  are  not  the  judges  of  the  law,  as 
in  prosecutions  stricth'  criminal,  but  must  take  the 
law  from  the  judge;*  and  they  may  consider  the 


1.  stone  T.  State.  97  Xnd.  346: 
SUte  V.  Steward,  48  Ind.  146;  State 
T.  Sayer,  W  Ind.  S7ft  (also  holding 
that*  cessation  of  the  feara*niay  be 
considered  in  detertnlninv  the  reooff- 
ninnce  to  be  given,  but  will  not  en- 
title defendant  to  an  unconditional 
discharge). 

t.  State  T.  Tow,  B  Ind.  A.  261, 
11  NE  1120. 

3^  State  V.  White,  47  Iowa  S66; 
Hyde  v.  Greuch,  62  Md.  677. 

4.  Gribble  V.  State.  3  Iowa  217; 
Hyde  v.  Greuch,  62  Md.  577. 

[a}  Ztt  HUsourL  under  the  stat- 
ute of  1865,  where  the  parties  appear 
In  the  circuit  court  It  Is  the  duty 
of  that  court  to  examine  the  evi- 
dence, and  the  recognisance  taken 
may  be  discharged  or  a  new  one 
taken,  as  the  circumstances  may  re- 
quire.   State  V.  Emnitz,  27  Mo.  621. 

6.  McCuUough  V.  State.  (Tex.  Cr.) 
44  SW  B17  (holding  that  It  Is  error 
to  permit  the  prosecutor  to  testify 
that  she  had  supported  defendant's 
family,  and  had  ordered  them  from 
the  house  as  a  disgrace). 

e.  Davis  V.  State.  188  Ind.  11.  37 
NE  397. 

7.  Howard  v.  State.  121  Ala.  21, 
IS  S  1000;  Davis  t.  State,  138  Ind. 
11,  37  NE  897:  Arnold  v.  State,  92 
Ind.  187;  State  v.  Cooper,  90  Ind.  675; 
Murray  v.  State.  26  Ind.  141.  See 
alBo  Johnston  v.  Meaghr,  14  Utah 
426,  47  P  861.  But  see  Ford  v.  State, 
IG  Miss.  86,  60  S  497  (holding  that 
the  proceeding  being  a  preventive 
one,  the  court  should  solve  any  rea- 
sonable doubt  In  favor  of  the  preser- 
vation of  the  peace  and  require-,  a 
<>0Dd  to  be  given). 

9.   Arnold  V.  State,  S2  Ind.  187.. 
^  «.   Davis  V.  State,  188  Ind.  11,  37 
>IE  3»T:  Arnold  v.  State,  U  ind.,,187.. 


10.  Davis  V.  State,  138  Ind.  11, 

37  NE  3S7. 

11.  Collins  V.  State,  11  Ind.  Sll. 
la.    Long  V.  State,  10  Ind.-  363. 

13.  See  statutory  provisions. 

[a]  Tm  Xowa  costs  may  be  Imposed 
on  defendant  if  neither  party  ap- 
pears, and  also  where  defendant  la 
discharged  because,  of  complainant's 
nonappearance.  State  v.  white,  47 
Iowa  655;  State  v.  Leathers.  16  Iowa 
406:  Gribble  v.  State.  3  Iowa  217. 

[b]  In  Kansas  (l)  the  complain- 
ing witness  Is  not  liable  for  costs 
when  defendant  is  discharged.  State 
V.  Dean,  24  Kan.  63;  State  v.  Men- 
hart.  9  Kan.  98.  (2)  Payment  of 
costs  cannot  be  enforced  by  impris- 
onment In  the  absence  of  a  statute 
authorizing  IL  Matter  of  Mitchell, 
39  Kan.  762.  19  P  1. 

[c]  In  Louisiana,  (1)  prior  to  the 
adoption  of  the  constitution  of  1898. 
the  law  was  that  parties  placed 
under  peace  bonds  should,  in  addi- 
tion to  giving  the  bond,  pay  the  costs 
of  the  proceedings  taken.  State  v. 
Foster.  109  La.  687,  3S  S  611.  (2) 
Under  the  law  as  It  presently  stands 
a  Justice  of  the  peace  Is  without  au- 
thority to  require  the  payment  of 
costs  in  addition  to  giving  the  peace 
bond  exacted.    State  v.  Foster,  supra. 

[d]  In  Wnuesota  the  party  di- 
rected to  give  security  may  be  re- 
quired to  pay  the  costs  of  the  prose- 
cution and  to  stand  committed  until 
he  does  so.  State  v.  Sargent,  74 
Minn.  242.  76  NW  1129. 

14.  Com.  v.  Rice,  3  Pa.  DWt.  269. 
IB.    State  v.  Cooley,  78  N.  C.  538. 
le.    Com.  V.  Morey,  8  Mass.  78. 
17.    Levar  v.  State.  103  Ga.  .42.  29 

SE  497;  Keith  v.  State.  27  Ga.  483} 

■  ^yr  1129:  R9s.^v.,  Ma^hlson. 


fact  that  defendant  did  not  testify  in  his  own  be^ 
half," 

[$46]  a.  Verdict.  If  the  fear  which  the  prosi 
eeutor  states  as  the  reason  of  the  prosecution  is  to 
himself  or  bis  family,  a  verdict  which  is  not  in  the 
alternative  is  not  responsive  to  the  issue;**  and 
where  the  issue  is  whether  the  complaining  witness 
has  just  cause  to  entertain  the  fears  expressed 
by  him,  a  simple  verdict  of  guilty  is  insufiScient 
for  a  like  reason.** 

47]  i.  Costs.  Liability  for  costs  in  a  pro- 
ceeding for  surety  of  the  peace  depends  on  stat- 
ute." It  has  been  held  that  costs  will  not  be  al- 
lowed on  complaints  for  assault  and  battery  and 
surety  of  the  peace  at  the  same  time  and  in  the 
same  court,  for  the  reason  that  the  lesser  crime 
mei^es  into  the  greater;*'  or  where  the  affidavit 
on  whieh  a  peace  warrant  was  issued  is  insuffi- 
cient;*" and  where  the  only  duty  of  the  justice  i^ 
to  order  a  recognizance  for  the  next  term  of  the 
common  pleas,  a  recognizance  to  pay  costs  is  il- 
l^al.**  It  has  been  held  also  that  the  power  to 
require  the  payment  of  costs  rests  with  the  tri- 
bunal on  whom  devolves  the  duty  of  determining 
whether  the  accusation  is  true  or  false  and  of  plac- 
ing the  burden  on  the  one  on  whom  it  ^ould  rest.*' 
48]  8.  Appeal  and  Review.  Unless  provided 
for  by  statute,**  it  has  been  held  that  no  appeal  lies 
from  an  order  of  a  justice  requiring  a  recogni- 
zance,*' adjudging  costs,^  or  dismissing  the  com- 
plaint;^ but  the  action  of  the  justice  may  be  re^ 
viewed  by  certiorari  or  habeas  corpus.*"  In  Penn- 
sylvania the  justice  *8  transcript  must  show  com- 
pliance with  statutory  requirements.""  It  has  been 
held  that  on  appeal  defendant  may  object,  before 
trial,  to  the  sufficiency  of  the  complaint,  although 
in  the  justice's  court  he  pleaded  not  guilty  and 
went  to  trial  without  objection."* 

[$  49]  H.  Forfeiture— 1.  Oronnds.  A'  fecial 
recognizance  may  be  forfeited  1^  actual  violence 

B.  367.  71  ECL  367.  11?.  Reprint  9a<b 


.    .  __epi  

18.  See  statutory  provlsfona.  And 
aee  Cox  v.  State,  157  Ala.  1,  47  S 
1026:  Ex  p.  Coburn,  38  Ala.  227.  , 

[a]  Sr  wis.  Bar.  St.  8  4807,  an 
appeal  lies  to  the  circuit  not  to  the 
county  court.  Welsselman  v.  Stale. 
96  Wis.  274.  70  NW  169. 

19.  Lowe  V.  Com.,  129  Ky.  BBBi 
112  SW  647,  38  KyL  1078;  Com.,  v. 
Oldham,  1  Dana  (Ky.)  466;  State  v. 
Walker,  94  N.  C.  857;  State  v.  Lyon, 
93  N.  C.  576  (holding  that,  an  appeal 
being  unauthorized^  defendant  should 
not  be  discharged,  but  that  the  ap- 
peal should  be  dismissed).  See  also 
State  V.  Locust,  63  N.  C.  674. 

[a]  IT.  T.  Code  Cr.  Proo.  §8  84-99; 
gives  no  authority  to  the  court  of  gen- 
eral sessions  to  entertain  juriadlcUon 
of  a  proceeding  to  discharge  a  defends 
ant  who  has  been  committed  by  the 
magistrate  In  default  of  giving  the 


undertaking  required  by 
V.  Boyle.  2  N.  T.  Cr.  64. 


89.  Peo. 


30.  State  v.  Arnold,  66  Kan.  307i 
43  P  267. 

91.  State  V.  LopK.  18  Ind.  438. 
93.  State  v.  Lyon.  93  N.  C.  676; 
Rex  V.  Stanhope.  12  A.  &  E.  620  note, 
40  ECL  310  note.  118  Reprint  949 
note;  Reg.  v.  Dunn,  12  A.  &  E.  690, 
40  ECL  299.  113  Reprint  939,  15  ERC 
109.  See  also  Ex  p.  Harfourd,  16 
Pla.  283.  But  see  Elx  p.  Gifford.  1  New 
Sess.  Cas.  490  (where  the  court  re- 
fused an  application  for  a  certiorari 
by  a  peer  because  he  was  not  Jn  cus* 
tody,  and  because,  If  necessary  to  en- 
force the  recognizance  taken,  their 
validity  could  be  tried  In  another 
way). 

Sa.  Com..  V.  Young,<  2(k  ..pa.  t>lst, 
191.  ,     ■  . 

31.  Steuer  v...State,.  Wla.  472.- 
,18  «W,4W.,.  . 
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or  menace  to  the  person  on  whose  eomplaint  the 
party  was  held,  and,  if  the  recognizance  is  gen- 
eral, by  any  unlawful  action  whatsoever,  which  is 
either  an  actual  breach  of  the  peace  or  which  tends 
thereto  ;**  but  it  seems  that  there  cannot  be  a  for- 
feiture for  offenses  which  do  not  involve  violence  or 
injury  to  any  individual,"  for  hurts  done  throi^h 
negligence  or  mischance,"^  or  for  a  breach  of  the 
peace  committed  without  the  state.^  When  two 
execute  a  joint  bond,  instead  of  separate  bonds,  a 
breach  by  one  will  work  a  forfeiture.^ 

50]  2.  Necessity  of  PreTions  Oonviction.  A 
judicial  conviction  of  the  principal  is  sometimes  a 
prerequisite  to  a  forfeiture.*"  Thus  in  Kentucky, 
before  a  peace  bond  can  be  forfeited,  there  must 
have  been  a  conviction  of  an  offense  which  is  either 
a  felony  or  a  breach  of  the  peace  which  imports 
violence  or  injury  to  an  individual  or  his  property.'^ 
But  where  the  commission  of  a  prescribed  offense 
will  itself  work  a  forfeiture  which  may  be  ascer- 
tained by  a  jury  without  a  previous  conviction,  the 
court  may  determine  the  breach  without  waiting 
for  a  tritd  or  conviction.'^ 

[$51]  3.  Defenses.  All  defenses  available  to 
the  principal  are  available  to  his  sureties."  Mere 
errors  in  proceedings  prior  to  the  execution  of  the 
recognizance,"  or  the  fact  that  defendant  was  con- 
victed and  punished  for  the  offense  constituting  the 
breach,"  are  not  available. 

[\  52]  4.  Enforcement — a.  Jnrisdlction.  Juris- 
diction to  entertain  actions  to  recover  penalties  or 
forfeitures  will  authorize  the  court  to  entertain 
proceedings  on  a  peace  bond.'*  A  proceeding  on  a 
peace  warrant  is  a  criminal,  not  a  civilj  proceed- 
ing, and  a  justice  therefore  has  jurisdiction  to  de- 
clare a  rec<^izance  given  therein  forfeited,  al- 
though the  recf^izance  is  for  a  greater  sum  than 
two  hundred  dollars,  and  to  order  that  it  be  prose- 
cuted in  the  superior  court  accordii^  to  law." 
Where  a  peace  warrant  was  issued  at  the  instance 


of  an  individaal  to  prevent  an  apprehended  crime 
against  his  person  or  property,  and  a  condition  of 
the  rec(^nizanee  in  the  sum  of  three  hundred  dol- 
lars was  broken,  it  is  competent  for  the  justice  to 
declare  the  forfeiture,  and  to  order  it  to  be  prose- 
cuted in  the  court  having  jurisdiction  of  the  penal 
sum.** 

63]     b.  Prooeedings— (1)  Civil  Action.  Id 

the  absence  of  express  statutory  authority  author- 
izing the  state  to  proceed  by  motion  in  this  char- 
acter of  cases,  they  must  be  remitted  for  the  en- 
forcement of  their  rights  to  an  ordinary  civil  ac- 
tion by  pleading^  setting  out  the  execution  of  the 
bond  and  its  adl^ed  breach.^  A  complaint,  al- 
though informal  and  somewhat  in  the  form  of  an 
information,  is  sufficient  if  it  contains  facts  sub- 
stantially sufficient  to  constitute  a  cause  of  ac- 
tion.*^ If  a  breach  occurs  before  the  term  at  which 
the  recognizance  is  returnable,  it  may  be  pro- 
ceeded on  prior  to  that  term;*'  and  where  a  bond 
is  taken  instead  of  a  recognizance  as  required  by 
statute,  it  may  be  enforced  as  a  common-law  bond. 
Where  a  pterson  under  recognizance  to  keep  the 
peace  ordered  by  a  justice  on  complaint  of  threats 
made  is  afterwiu^  guilty  of  a  breach  of  the  peace, 
although  toward  a  person  other  than  the  complain- 
ant, the  recognizance  may  be  forfeited,  and  the 
same  justice  may  give  the  certificate  of  default 
after  written  notice  to  defendant  and  his  sureties 
to  show  cause,  although  the  second  conviction  was 
before  the  court  of  sessions  not  presided  over  by 
the  justice  who  ordered  the  i^cognizance."  Pro- 
ceedings for  the  forfeiture  and  estreat  of  a  recog- 
nizance to  keep  the  peace  which  had  been  required 
on  proof  of  threats  may,  in  the  province  of  Quebec, 
be  taken  at  the  instance  of  an  individual  other  than 
the  first  complaining  party  or  the  party  threatened, 
as  the  ease  may  be;  and  this  without  the  interven- 
tion of  any  public  authority  or  crown  officer.*'' 
[$  54]    (2)  Motion.    In  some  jurisdictions  pro- 


26.  State  v.  Rudowakey,  65  Ind. 
889;  Com.  v.  Braynard,  6  Pick. 
(Mass.)  113;  State  v.  Sanders.  153 
N.  C.  62f,  69  SE  272:  4  Blackstone 
Comm.  266;  Comyns.  Dig.  tit  Justices 
of  Peace  B  8;  1  Hawkins  P.  C.  c  00. 
'  [a]  XUavtratlcuia. — (1)  Where  the 
accused  was  convicted  of  libel  and 
was  required  to  give  a  recoirniKance  to 
keep  the  peace  toward  the  persons 
libeled,  and  toward  all  other  good 
oitlsens  of  the  Btate,  and  also  to  re- 
frain from  libel  and  slander  of  such 
persons  and  other  vood  citizens,  etc., 
convictions  for  publishing,  aelllng.  or 
having  In  possession,  obscene  and 
Indecent  literature  were  not  a  viola- 
tion of  the  bond  which,  however,  was 
violated  by  a  conviction  of  an  affray 
with  a  person  not  named  therein. 
State  V.  Sanders.  163  N.  C.  624,  «9 
SE  272.  (2)  Libel  has  been  held  to 
b«  a  ground  of  forfeiture.  Respub- 
Uca.  V.  Cobbet,  8  Teates  (Pa.)  93. 
(8)  To  call  a  man  a  liar  and  to  raise 
a  stick  to  strike  him.  If  in  anger,  Is 
a  menace  of  violence  and  constitutes 
a  breach  of  a  bond  to  keep  the 
peace,  under  Pen.  Code  (1895)  !S 
1888,  1289.  Rumsey  v.  BuUard,  5 
Qa.  A.  802.  68  SB  9S1.  (4)  Where  a 
person,  under  recognisance  to  keep 
the  peace  ordered  by  a  Justice  under 
Code  I  748  (2)  on  complaint  of 
threats  made.  Is  afterward  guilty 
of  a  breach  of  the  peace,  altnough 
toward  a  person  other  than  the  com- 
plainant, the  recognfiance  may  be 
forfeited.  Rex  v.  Walker,  (Que.)  18 
DomLR  S41.  88  CanCrCas  179. 

[11]  AetuX  MMttlta  not  Binovn*- 
tnm  to  fOTfattDMii—There  are  some 
actual  assaults  on  the  person  of 
another  which  do  not  amount  to  a 
forfeiture,  as  If  an  officer,  having  a 


itarrant  against  one  who  will  not 
suffer  himself  to  be  arrested,  beats 
oi*  wounds  him  In  the  attempt  to 
take  him;  or  if  a  parent  In  a  reason- 
able manner  chastises  his  child,  a 
master  his  servant  who  Is  actually 
in  his  service  at  the  time,  a  school- 
master his  scholar,  a  jailer  his  pris- 
oner, or  even  a  husband  hts  wife,  as 
some  say;  or  If  one  confines  a  friend 
who  is  mad  and  binds  and  beats  him 
In  such  a  manner  as  Is  proper  in 
such  circumstances;  or  as  If  a  man 
forces  a  sword  from  one  who  offers 
to  kill  another  therewith;  or  if  a 
man  rently  lays  his  hands  on  another 
and  thereby  stays  him  from  inciting 
a  dog  against  a  third  person;  nor 
will  a  master  forfeit  his  recognisance 
for  beating  another  in  defense  of 
his  servant,  but  It  Is  said  that  a 
servant  is  liable  to  such  forfeiture 
for  beating  another  In  defense  of  bin 
master's  son,  although  he  was  com- 
manded by  the  master  so  to  do,  be- 
cause he  Is  not  a  servant  to  the 
son;  and  for  a  like  reason  It  is  said 
that  a  tenant  will  Incur  a  like  for- 
feiture for  beating  another  In  de- 
fense of  his  landlord.  1  Hawkins 
P.  C.  c  60  J  24. 

Cc]  Death  of  principal  fluztnr 
hMaehi^ — The  fact  tnat  the  principal 
committed  a  breach  of  the  peace  and 
was  killed  while  resisting  arrest  will 
not  forfeit  the  security.  Com.  v. 
Williams.  104  Ky.  808,  47  SW  814. 
20  KyL  642. 

as.  Ball  V.  Com.,  149  Ky.  260,  147 
SW  9ES,  40  LRANS  186  and  note; 
Rankin  v.  Com.,  9  Bush  (Ky.)  663; 
Com.  V.  Hahoney,  2  KyL.  314.  ll  Ky. 
Op.  188:  State  v.  Sanders,  163  N.  c. 
624,  89  SB  872:  1  Hawkins  P.  C.  c  <0 
I  St- 


eal A  reoonliwoe  will  not  b« 
forfeited  by  a  mm  tre«paa  on  lands 

or  goods,  unless  accompanied  with 
some  violence  to  the  person.  1 
Hawking  P.  C.  c  60  I  25. 

87.  1  Hawkins  P.  (X  c  60  I  27. 
as.    Key  V.  Com..  8  Bibb  (Ky.)_4»5. 
as.    state  V,  Dlsmukes,  101  Tenn. 

694,  49  SW  766. 

80.  See  cases  Infra  note  81. 

81.  Ball  V.  Com.,  149  Ky.  2«0.  14T 
SW  953,  40  LiRANS  186;  Com.  v.  Wil- 
liams, 104  Ky.  308,  47  SW  214.  SO 
KyL  642:  Rankin  v.  Com.,  9  Buah 
(Ky.)  6GS. 

88.  Respubllca  v.  Cobbet,  3  Teates 
(Pa.)  93;  State  v.  Dismukes.  101 
Tenn.  694,  49  SW  7S«. 

38.  State  v.  Bugg,  6  Rob.  (La.) 
63  (where  a  nolle  proeegul  was  en- 
tered as  to  the  principal)' 

34.  State  v.  San  Miguel.  4  Tex. 
Civ.  A.  182,  28  SW  389. 

35.  Com.  V.  Braynard,  6  Pick. 
(Mass.)  113. 

36.  State  v.  San  Ulguel,  4  Tel. 
Civ.  A.  182.  28  SW  389. 

37.  SUte  V.  Gates,  88  N.  C.  668. 

38.  State  V.  Oates,  88  N.  C.  668. 

39.  Combs  V.  Com.,  71  SW  604,  24 
KyL  1310. 

40.  Combs  V.  Com..  71  SW  S04,  14 
KyL  1810. 

41.  State  T.  Rudowaker,  6B  Ind. 
389. 

[a]  Torma  of  ninnn1al»t  i  fninnr 
V.  Peo..  2  Colo.  316;  State  v.  Rndow- 
akey.  65  Ind.  389. 

48.    Crump  v.  Peo.,  2  Colo.  316. 

43.  Croy  v.  SUte,  Wright  (Oh.)  13S. 

44.  Rex  V.  Walker,  (Que.)  It 
DomLR  641,  23  CanCrC^  179. 

45.  Rex  V.  Walker,  (Que.)  M 
DomLR  541,  28  (^CM^  179  [diat 
Rex  V.  Toung,  4  CanCrCas  S801. 
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«eediii^  to  finfcnt  a  TWK^nizanee  whieh  an  eiTil 
in  their  natnre  i^onld  be  taken  1^  motion  in  the 
canse  in  vhieh  the  reeognizanee  is  filed.** 

[S  55]  (S)  Bdn  FaeUa.  In  some  jnrisdietions 
the  forfeiture  of  a  peace  bond  or  reeopaiEanee  may 
be  had  by  a  seL  fa/*  Such  a  writ  must  state  that 
the  bwd  has  been  breached  and  the  particulars 
thereof,  or  it  will  be  qnaehed;"  but  mere  defects 
in  the  issue  which  do  not  go  to  the  merits  are 
waived  by  appearance  and  the  interposition  of 
other  dftfenses.* 

\%  56]  e.  Bight  to  Jury  Trial  When  the  for- 
feiture of  a  recognizance  is  moved  for,  and  all  the 
natters  are  of  record,  the  judge  decides  without 
the  intervention  of  a  jury;"**  but  where  the  an^er 
raises  an  issue  of  fact,  defendant  is  entitled  to  have 
the  matter  passed  on  by  a  jury.'^ 

[$  57]   d.  Evidence.  If  the  record  fails  to  show 


the  evidence  on  which  the  bond  was  exacted,  it 
will  be  premmed  that  it  was  sufficient  to  justify 
its  requfrement.^  Where  a  j^oee^i^  is  for  an 
allied  breach  shown  judicial  conviction,  unless 
the  record  thereof  exhibits  the  breach  there  is  a 
failure  of  proof  and  the  breach  cannot  he  shown 
alteration  of  the  record  by  parol  evidence.^  The 
certificate  of  the  magistrate  before  whom  a  recog- 
nizance to  keep  the  peace  had  been  takra  that  the 
condition  of  sueh  ree(«nizuice  had  been  broken 
is,  in  the  province  of  Quebec,  mmclusive  evidence 
of  breach  and  forfeiture." 

[(  68]  e.  Judgment."  Judgment  may  be  en- 
tered for  the  whole  penalty  without  Impaneling  a 
jury  to  compute  the  amount;^  and  it  is  not 
necessary  to  enter  up  a  formal  judgment  reciting 
the  parties'  nunes  and  the  amount  of  the 
recovery." 


BBEAGHY  OATTLE.^ 
BSEAD.' 

BKEAE.'  A  word  of  many  meanings  depending 
largefy  <m  tiie  eontext  in  which  it  appears* 

Bnttk  gromuL  As  applied  to  a  contract  of  af- 
&»ghtment,  a  term  meaniI^[  that  the  vessel  diall 
enter  on  the  voyage  named  and  begin  the  carriage 
of  goods  shipped  as  a  condition  of  the  vessel's  right 
to  elaim  freight  mon^  unless  the  shipper  under^ 
takes  to  reclaim  the  goods,  the  vessel  remaining 
ready  to  enter  on  the  voyage;"  to  b^n  excavation, 
as  for  erecting  a  house  or  opening  a  railroad.* 

Break  the  surface.  As  applied  to  undei^^ronnd 
workings,  a  term  meaning  not  only  dig^ng  into  the 


surface  from  above,  but  also  inoludii^  every  proc- 
ess by  which  the  surface  strata  are  disintegrated 
or  disturbed,  whether  temporarily  or  permanently.' 

BBEAKAGE.'  ^  ^ 

BREAKER.  As  used  with  referoiee  to  the  oper- 
ation of  a  street  ear,  that  part  where  the  power  is 
cut  off,  or  a  separation  between  the  ehajuiel  works.' 
As  used  in  an  act  relating  to  coaJ  mining,  the 
structure  containing  the  machinery  used  for  the 
preparation  of  coal. 

BREAKING.'^  Forcibly  separating,  parting, 
disintegrating,  or  piercing  any  solid  substance^ 

BREAKWATER.^' 

BREED.^'  To  procure  or  promote  the  birth  by 
special  mating  of  parents." 


4S.  8tat«  V.  Sandera,  163  N.  a  624, 
C9  SE  272. 

«.  Respubllca  v.  Coblwt.  3  Teates 
(Pa.)  91;  SUt«  v.  Dismukea,  101 
Tenn.  <94,  4»  8W  766. 

m.  state  v.  Dtsmakas,  101  Tenn. 
SM,  4>  8W  75«:  Randolph  v.  Brown, 
2  Va.  Caa.  (4  Va.)  SBl. 

(a]  BMaeb  dose  eoatia  pa«— . 
It  Is  ramalent.  In  a  ael.  fa.  on  a 
reccvnlsance  to  keep  the  peace,  to 
lajr  tbe  tmOt  aU«KM  for  a  breach 
thereof  as  having  been  done  contra 
pwwm,  without  uetnv  the  words  vl 
et  annla.    1  '^Wklne  P.  C.  c  60 

W.  State  V.  Dlsnrakea.  101  Tenn. 
6»,  4*  8W  7i6. 

BflL  SUte  V.  Sander*.  lU  N.  C  624. 
»  SE  272;  StaU  v.  Dlamukes,  101 
Tmn.  »4,  4»  SW  766. 

SL  State  v.  Sanders,  151  N.  G  624, 
«  SB  273;  SUte  v.  DiBmukee,  101 
Turn.  604,  49  SW  760. 

BO.  Rankin  v.  Com..  9  Bush  (Kr-) 
SBt. 

n.  .Com.  V.  Hahoney.  >  KtL  814, 
11  Kjr.  Op.  1S2. 

54.  Rex  T.  Walker.  (Que.)  II 
DomLR  541.  2S  CanCrCas  170. 

85.  [a]  Tom  of  juAgmMaXt— 
Cnimp  T.  Peo.,  2  Colo.  316. 

64.  Crump  v.  Peo.,  2  Colo.  SIO 
(debt  on  recosnf xance) :  Shirley  v. 
Terrell,  134  Ga.  61,  67  SE  436;  Law- 
Ion  V.  State,  6  Tex.  272  tjndgment  by 
defftolt  on  a  sci.  fa.). 

S7.  lAwton  V.  State.  S  Tex.  272 
(bolding  also  that  recltala  In  a  juds- 
ment  an  to  these  matters  which  are 
not  necessary  to  Ite  validity  may  be 
rejected  as  aurplusase)- 

1.   See  Animals  I  400. 


Oenerally  see  Food  .119  Cyc  1084]. 
Implied  warranty  of  wholesomenees 
see  Salee  [36  Cyc  397]. 
a   Breaki  As  used  In  relation  to; 
Burglary  see  Buralary  I  6  et  seq. 
Forcible   entry   see  Forcible  Entry 

and  Detainer  [19  Cyc  1117]. 
See  also  Breakage  poet  this  page; 
Breaking  post  this  page;  Broken 
poet  p  694;  areenstl^  lireak. 


steamer  aee 


•ji  ee^  flow  It   of  Ohe 

Shipping  [36  Cyc  2S1]. 
Break  la  a  peilod  of  preenription 

see  Easements  [14  Cyc  1149]. 

Break  out  in  aa  ladlotaeemt  for 
Imzalary  see  Buralary  [0  Cyc  2021. 

Break  prison  see  Escape  [16  Cyo 
640]. 

4.  Standard  D. 

5.  The  Tornado,  198  U.  8.  842,  S49, 
3  set  746.  27  Lu  ed.  747  [QUOt  The 
Norman  Prince,  188  Fed.  «»,  171]. 

e.    standard  D. 

[a]  A  railway  eompasiT  breaks 
ground,  within  an  agreement  relat- 
ing to  the  construction  of  a  line  of 
railway,  only  when  aueh  eonatme- 
tion  really  begins,  not  when,  as  pre- 
paratory to  suoh  tMmatntetion,  it 
merely  removes  aome  rails  to  take 
the  angles  of  certain  lines  whIOh  it 
will  have  to  cross  at  a  level.  Bristol, 
etc.,  R.  Co.  V.  Somerset,  eta,  R.  Co., 
2  R.  *  Can.  Tr.  Cae.  88. 

T.  Dixon  V.  White,  8  App.  Cas. 
813.  850. 

8.  BiMftacat  As  tued  in  bill  of 
lading  exempting  carrier  from  lia- 
bility for  loss  occasioned  by  see  ^r- 
riers  [6  Cyo  301].  See  also  Break 
ante  this  page;  Breaking  post  this 
page. 

9.  O'Donnell  v.  Interurban  St.  R. 
Co..  88  NTS  1016,  1017. 

10.  Com.  V.  Smith.  4  Pa.  C.  PI.  1.  4. 
[a]    Synonrmona  wtth  "washery." 

— ^'We  cannot  understand  how  the 
structure,  in  which  the  coal  in  a 
washery  Is  prepared,  can  be  denied 
the  title  of  breaker.  Whatever  coal 
a  waehery  flnda  it  necessary  to  break. 
Is  broken  therein,  as  well  as  washed, 
and  it  seems  but  reasonable  to  con- 
clude that  the  structure  of  a  wash- 
ery is  Included  in  the  expression  'any 
coal  breaker  or  other  structure.' '' 
Com.  V.  Brookwood  Coal  Co.,  10  Pa. 
Diat.  253,  266.  25  Pa.  Co.  65. 

11.  BreaUBgi 

As  element  of^tnirglary  see  Burglary 

{  6  et  seq. 
Bulk; 

Ah  element  of  laroony  Me  Larceny 
£26  Cyo  24]. 


By  carrier  see  Carriers  [6  Cyc  362]. 
Door  In  service  of: 

Attachment  see  Attachment  I  481. 

Execution  see  Executions  [17  Cyo 

1080]. 

Warrant  of  arrest  see  Arreet  1 1 

64-67. 

Into: 

Dwelling  as  constituting  forcible 
entry  see  Forcible  Entry  and 
Detainer  [19  Cyc  1117]. 

Post  office  see  Post  Office  [31  Cyo 
1014]. 
Jail: 

Oenerally  see  Escape  [16  Cyc  S40]. 
As  constituting  offense  of  rescne 
see  Rescue  [34  Cyc  1688]. 

Of; 

Close  see  Forcible  Entry  and  De- 
Ulner  [19  Cyc  1108];  TreepsM 
[38  Cyo  995]. 

Machinery  as  peril  of  sea  see  Ma- 
rine Insurance  [88  Cyo  888]. 
See   also   Break   ante    this  page; 

Breakage  ante  this  page, 

13.    Black  L.  D. 

[a]  WtMMmg  of  a  lectin  a  pol- 
icy of  Insurance  entitling  the  insured 
to  a  certain  benefit  In  caae  of  the 
"breaking  of  a  leg,"  such  terra  is 
defined  to  be  "the  breaking  of  the 
shaft  of  the  thigh  bone  between  the 
hip  and  knee  joints,  or  the  breaking 
of  the  shafts  of  both  bones  between 
the  knee  and  ankle  Joints,"  and  dls- 
tinguiahed  from  a  "Pott's  fracture." 
Peterson  v.  Modern  Brotherhood  of 
America,  126  Iowa  662,  563,  101  NW 
289,  67  LRA  631.  See  Pott's  Fracture. 
[31  Cyc  10301. 

[b]  BreaUaf  paokam^As  ap- 
plied to  importea  goods,  "breaking 
packages"  means  ''the  breaking  or 
destroying  the  entirety  of  the  pack- 
age," consisting  of  a  number  of 
things  bound  together  for  conven- 
ience in  handling  and  conveyance. 
State  V.  Board  of  Assessors,  46  La. 
Ann.  146,  146.  147,  16  S  10.  49  AmSR 
318. 

13.  See  generally  Navigable  Wa- 
ters [29  Cyc  286J. 

14.  See  also  Breeding  post  p  400. 
la.   Standard  D. 
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BBEEDim  —  BRIBE 


BBEEDJKG." 

BBEEOIT  LAW.  The  native  system  of  Uw 
which  prevailed  in  Ireland  before  the  cmqoest  by 
Henry  IL" 

BBETHBEK.  Brothers." 

BBEVE.  A  writ;"  a  papal  letter  in  brief  tflrrns 
withont  preamble  and  lacking  the  extended  phrase- 
ology of  a  bulla.'" 

B&EVE  JUDIOIALE  DEBET  8EQXJI  BXnJlI 
OBIGINALE,  ET  ACOESSOBIOll  BVUU  FBIH- 
GIPAIiE." 

BBEVE  JUSIOIAIiE  NOK  OAOIT  PBO  DE- 
FEOTU  FOBHiE." 
BBEVET." 


BBEVIA  ARTIOIPAIITIA.  Writs  of  preren- 
tibn« 

BBEWEE.*"  A  manufaeturer  of  beer;**  oiis- 
inally  a  person  who  distilled  or  brewed  for  saler 
a  mi^er  of  every  possible  kind  of  malt  liquor."  By 
statute,  every  person  who  manufactures  fermented 
liquors  of  any  name  or  description  for  sale  from 
malt,  wholly  or  in  part,  or  from  any  snlwrtitnte 
therefor." 

BBEWEB'S  BOOKS." 

BREWERY."^    A  building  where  beer  iff  manu- 
factured;'' a  building  and  its  appurtenances  espe- 
cially adapted  to  the  manufacture  of  beer." 
BBIBE.^ 


[a]    MKmOt  kept,  or  pMiTTtd.  On 

an  Indtctihent  for  taking  fish  "br«d, 
kept,  and  preserved"  In  a  river  run- 
ning through  a  park,  where  it  was 
shown  that  -  the  park  was  walled 
around  except  where  the  river  en- 
tered and  passed  out,,  and  that  there 
were  fences  to  keep  in  the  deer,  but 
nothing  to  keep  In  the  fish,  and  that 
they  were  not  known  to  breed  there, 
and  nothing  was  done  to  stock  the 
river,  but  persons  were  never  suf- 
fered to  angle  In  the  park  without 
leave,  it  was  held  that  the  place  was 
not  one  where  flsh  were  "bred,  kept, 
or  preserved"  withtn  the  meaning  of 
the  act.  Rex  v.  Carradice,  R.  &  R. 
153. 

16.   BTMdliuri    Of   animals  see 

Antmals  UlZl-US. 

See  also  Breed  ante  p  399. 
IT.    Burrlll  I*  D. 
18.    Standard  J>. 

[a]  Am  a  class  to  Inolnda  davgh- 
ten  of  testator. — As  used  In  a  limi- 
tation over  a  child's  share  In  a  will 
has  been  construed  to  include  the 
daughters  -of  testator.  Terry  T. 
Brunson,  18  S.  C,  Ek],  78,  87  (where 
the  court  said:  "That  it  Is  unusual 
and  rather  unnatural  to  employ  the 
word  brethren,  as  It  is  employed  In 
this  will,  to  designate  a  class  of  per- 
sons, such  as  the  legatees  named,  is 
adhiitted.    .  Nor  is  the  phllo- 

Idglcat  '  eritlotsm  upon  the  word 
brethren  so  strong  as  to  forbid  Its 
application  In  the  sense  contended 
for  by  the  plalntlfr.  This  appUca- 
Uon  ox  it  Is  legitimate,  although  un- 
nsnal.    We  hear  from  tlie  highest 


authority  of  the  words  men  and 
brethren,  both  masculine,  having 
been  'employed  in  addressing  mixed 
multitudes,  and  we  learn  from  the 
same  sacred  source,  that  a  whole 
nation  was  Invoked  as  brethren  of 
the  stock  of  Abraham.  The  word  Is 
a  noun  of  multitude,  and  may,  un- 
doubtedly, be  so  employed"). 
19.    Burrlll  U  D. 

M,  Escrlche  DIcclonarlo.  See 
Bulla  [<  Cyc  1S7]. 

31.  A  maxim  meaning  "A  Judicial 
writ  ought  to  follow  Its  original,  and 
an  accessory  its  principal.'^  Morgan 
Leg.  Uax. 

».  A  maxim  meaning  "A  Judicial 
writ  falls  not  through  defect  of 
form."  Rapalje  A  Ij.  £.  D. 

93.  See  Army  and  Navy  1  BT. 

94.  Coke  Lltt.  100a  [quot  Peters 
v.  LInenschmldt,  B8  Mo.  484,  488]. 

[a]  ZUutraaeni^d)  Writ  of 
mesne  before  distraint.  (2)  A  war- 
rantta  oartn,  before  pleading,  (3) 
A  monstraverunt,  before  any  distress 
or  vexation.  (4)  An  audita  querela, 
before  any  execution  sued.  (B)  A 
curia  claudenda,  before  any  default 
of  Inclosure.  (6)  A  ne  InJusM  vexes, 
before  any  distress  or  molestation. 
Coke  Lltt.  100a. 

writ  of  prohjbltiom  see  Prohibition 
{32  Cyc  69^]. 

98.  Brewert  Taxation  of  see  In- 
ternal Revenue  [22  Cyc  1648]. 

See  also  Brewery  post  this  page; 
and  generally  Intoxicating  Liquors 
[23  Cyc  43]. 

96.  State  t.  WeCkerllng,  S8  La. 
Ann,  38,  38. 

tr.   V.  6.  V.  WltUg,  2S  F,  Ca&  744, 


2  Lowell  488,  487  (where  the  court 
said :  "But  these  two  words  [  for 
sale]  have  been  left  out  of  all  the 
later  statutes,  and  It  is  conceded  on 
all  hands  that  a  person  who  distils 
spirits  or  brews  beer,  though  not  for 
sale,  carries  on  the  business  of  a 
brewer  or  distiller;  though.  In  ordi- 
nary speech,  one  who  distils  for  his 
own  use  merely,  would  not  be  said 
to  carry  on  the  buainesa  of  a  dia- 
tlller"). 

98.  U.  8.  T.  Dooley,  2B  F.  Cas.  No. 
14,984. 

99.  V.  8.  Rev.  SL  i  S244  [quot 
Sarlls  V.  U.  S..  1S2  U.  8.  570,  i73, 
14  set  720,  88  L.  ed.  668}. 

ao.  See  Internal  Revenue  [22  Cyc 
18481. 

n.  Brswarvi  As  nuisance  see 
Nuisance  729  Cyc  1188].  See  also 
Brewer  ante  this  page. 

ICa&nfaoture  ana  sal*  of  Istoxteat- 
lajg  Uqvor  gsHaraUV  see  Intoxicating 
Liquors  [28  Cyo  48]. 

8S.  Re  Lleberman's  License,  IE 
Pa.  DIst.  458. 

88.  Hugler  v.  Kansas,  12S  U.  8. 
623,  628.  8  SCt  273.  31  L.  ad.  205.  See 
also  State  v.  Weckerling,  88  La.  Ann. 
36. 

[a]  As  <»mi»iin»ig  bnslBssB  ooase^ 
tlons. — As  used  in  a  testamentary 
option  to  purchase  all  testator's 
"property,  brewery,  Ac,"  It  was  held 
that  "brewery"  Included  not  only  the 
place  where  the  brewing  was  done 
and  the  business  carried  on  but  also 
the  business  connection,  includlnr 
the  tied  houses.  Walte  v.  Morlano, 
14  U  T.  Rep.  N.  S.  649,  861. 

84.   See  Bribery  post  p  401. 
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BRIBEBY 
By  Edwaid  C.  £lu»bkb* 
[XiMara  sot  ta  ttla  tMMI  im  tUa  Wocfe,  bm  Omm  SifMmoM  iDfn  this  p«c«] 


L  DEFINrnONS  AMD  DISTINCTIONS  [(1]  P  402 
JL  ElfMENTS  OP  OFFENSE       2-7]  p  403 

A.  The  Offering,  Giving,  or  Receiw'nff  [j  2]  p  403 

B.  The  Thing  Given  or  Received  [$  3]  p  403 

C.  Inient  [j  4)  p  404 

D.  The  Act  Done  or  To  Be  Done  [ j  51  p  404 

E.  The  Officer  [H  &-7]  p  406 

1.  InGeneral     6]  p  406 

2.  De  Facto  Officers  [$  7]  p  408 
m.  ATTEMPT  TO  BRIBE  [$  8]  p  408 

IT.  SOUGITATION  OF  BRIBE  [«  9]  p  408 
T.  INDICTMENT,  INFORMATION,  OB  COMPLAINT  i 

A.  In  General  U  101  p  409 

B.  Particular  Averments  [$$  11-161  P  409 

1.  Nalure  and  Value  of  Bribe  U  HI  P  400 

2.  Intent  U  12]  p  410 

3.  Time  [$  13]  p  410 

4.  Source  of  Bribe     14]  p  410 

5.  Official  Character  of  Officer  [}  15]  p  410  - 

6.  Act  Done  or  To  Be  Done     16]  p  411 

C.  Attempt  to  Bribe  {$  17]  p  412 

D.  Solicitation     18]  p  412 

VI  ISSUES,  PROOF,  AND  VARIANCE  [{  19]  p  412 
W.  EVIDENCE  [U  20-26]  p  413 

A.  B-urden  of  Proof  [$  20]  p  413 

B.  Admissibility  [H  21-25]  p  413 

1.  InGeneral     21]  p  413 

2.  Acts  and  Dedarations  of  Accused  [$  22]  p  413 

3.  Documents  and  Records    23]  p  414 

4.  Opinions  [(  24]  p414 

5.  Business  Condition  of  Parties  [$  25]  p  414 

C.  Weight  and  Sufficiency  [$  26]  p  414 
m  TRIAL  [n  27-29]  p  415 

A.  Qiiestions  of  Law  and  of  Fact    27]  p  415 

B.  Instructions  [$  28]  p  415 

C.  Verdict  {i  29]  p  415 

O.  PDMISHHENT  [$  30]  p  415 


10-18}  p  409 


cmon  mm. 

Accomplice  see  OrtTnlnftl  Xaw  112  Cyc  445]. 
Attempt  to  bribe  Juror  or  witneaa  In  prosecution  as 
evidence  of  guilt  see  OrtmlMtl  ]i»w  [12  Cyc  898]. 

Bribery: 
As: 

DIsquallflcatlon  to  hold  ofllce  see  Ofloen  [39 
Cyc  1S86]. 

Ground  for  removal  from  ofllce  see  OlBoevs. 
Charge  of  as  defamatory  see  U1)el  and  Blandsr 

[25  Cyc  279,  289]. 
Contract  involving  see  Oontraots   [9   Cyc  48$  et 

seq]. 
Defenses  to: 

Generally  see  Criminal  £aw  [12  Cyc  1E51. 
Former  Jeopardy  see  Crlulmal  Itww  [12  Cyc 
259]. 

Limitations  see  Criminal  Xmiw  [12  Cyc  264]. 


Of: 


Election  officer  see  SlMtlOBS. 

Juror  as: 

Contempt  of  court  see  OoBteitm>t  [9  Cyc 
IB]. 

Ground  for  new  trial  see  Vew  Trial  [29 

Cyc  M61. 

Obstruction    of    Justice    see  OlMtruotlBff 
JnsUoe  [29  Cyc  1332]. 


Bribery : — Continued 
Of: — Continued 

Officer  of  labor  organisation  see  TraOe  TTslons. 
Voter  aa; 

Crime  see  Bleottons  [16  Cyc  445]. 
Ground  for: 

Contesting  election  see  Bleettons. 
Disfranchisement  see  Hieotloas. 
Vitiating  election  see  aUeUoaa  IIS  Cyc 

Witness  as: 

Contempt  of  court  see  Oontempt  [9  Cyc 

22], 

Obstruction    of    Justice    see  Olwtmetlaff 

Jnsttoe  [29  Cyc  1SS2]. 
Subornation  of  perjury  see  VUjvrr  [tn 

Cyc  1423]. 

Conspiracy  generally  see  Oonspinar  [8  Cyc  615]. 
Criminal  law  and  procedure  generally  see  Criminal 

I*w  ri2  Cyc  70]. 
Bmbracery  see  BmtaMMlT  [16  Cyc  S39]. 
Extortion  see  Bztortlon  [19  Cyc  S61. 
Indictment  and  Information  generauy  see  bdleftmenta 

uA  DtfonnKttonB  [22  Cye  167]. 


•Author  of  "Abortion"  1  C.  J.  307,  "Admiralty"  1  r..  J.  1241,  "Aliens"  2  C.  J.  1089.  "Ambassadors  and  Consuls" 
1  C  J.  1297.  "Animals"  8  C.  J.  1,  "Annuities"  3  C.  J*.  199.  "Appearances"  4  C.  J.  1812,  "Army  and  Navy"  6  C.  J. 
I!9,  "Asylums"  6  C  J.  1416,  "Attorney  and  Client"  6  C.  J.  656.  "Attorney-General"  8  C.  J-  804.  "Bastards"  7  C.  J. 
I*J5,  "Inspection"  22  Cyc  1363.  "Novation"  29  Cyc  1129,  "Obscenity"  29  Cyc  1814.  "Piracy"  30  Cyc  1626.  "Post 
'Ofllce"  81  Cyc  970,  "Salvage"  36  Cyc  716,  "Towage"  38  Cyc  563,  "Weights  and  Measures"  40  Cyc  879,  "Wharves" 
^0  Cyc  892;  and  Joint  author  of  "Religious  Societies"  34  Cyc  1112,  "Street  Railroads"  36  Cyc  1388. 

For  later— SB,  develosaunta  and  Ohaafe*  1"  the  law  see  cumulative  Annotations,  same  title,  page  and 
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BBIBEBY 


[§  1 


L  DEFINmonS  AXD  DISTIKOTIOKS 


[4  1]  Bribery  is  the  voluntary  giving  or  receiving 
of  anything  of  value  in  corrupt  payment  for  an 
of&cial  act  done  or  to  be  done;^  the  giving,  offering, 
or  receiving  of  anything  of  value,  or  any  valuable 
service,  intended  to  influence  one  in  the  discharge 
of  a  l^al  duty;'  or  the  crime  of  offering  any  undue 
reward  or  remuneration  to  any  public  officer,  or 
other  person  intrusted  with  a  public  duty,  with  a 
view  to  influence  his  behavior  in  the  discharge  of 
his  dn]^.'  Bribery  is  an  offense  against  public  jus- 
tice. The  essttice  of  it  is  the  prostitution  of  a  pub- 
lie  trust,  tiie  betrayal  of  public  interests,  the 
debauohm«it  of  the  public  conscience.*  It  was  an 
indietahle  offense  at  common  law." 

Other  crimeB  dlstingnidwd.  Bribery  is  distin- 
^i^ed  from  embracery  in  three  respects :  (1)  In 
bribery  there  must  be  *  uid  in  embracery  there  need 
not  be,^  a  thing  of  value  given  or  promised.  (2)  In 
embracery  the  attempt  must  be  directed  against  a 

1.  2  Bishop  N«w  Cr.  L.  B  86  [quot 
U.  S.  V.  OrMn,  136  Fed.  618,  6S1  (aff 
199  U.  S.  601,  2S  set  748.  60  L.  ed. 
328):  Peo.  v.  Coffey.  161  Cal.  433.  447, 
119  t>  901,  39  LKANS  704:  State  v. 
MeyaenburK,  171  Mo.  1,  43,  71  BW 
229;  State  V.  Fritohord,  107  N.  C.  921. 
929,  12  SB  60:  Honaker  v.  Board  of 
Bducation,  42  W.  "VA.  170,  176,  24  SBl 
644.  67  AmSR  847,  33  LRA  413}. 

[a]  Otlin  aeflaltlou#— (1)  "The 
recefvlnff  or  ofterinf  any  undue  re- 
ward by  or  to  any  person  whatsoever, 
whose  ordinary  profession  or  bus- 
iness'relates  to  the  administration 
of  public  Justice,  In  order  to  Influence 
his  behavior  In  office,  and  Incline  him 
to  act  contrary  to  the  known  rules  of 
honesty  and  Integrity."  1  Russell 
Cr.  164  [quot  Watson  v.  State,  29 
Ark.  299,  802;  State  v.  Davis,  13  Del. 
139,  141,  46  A  394;  VTalsh  v.  Peo.,  66 
111.  68,  66,  16  AmR  569;  Com.  v.  Tara- 
borrelll.  19  Pa.  DIst.  236.  287;  State 
V.  Smith.  72  Vt.  866,  S76,  48  A  647]. 
(2)  "The  corruptly  tendering  or  re- 
ceiving of  a  price  for  official  action." 
Com.  V.  Taraborrelli,  1*  Pa.  Dlat.  236, 
287.  (3>  "The  giving  of  something 
of '  value  to  a  public  official  to  In- 
fluence his  official  acts."  Kemble  v. 
Kalghn.  181  App.  DIv.  63,  67.  116  NTS 
809  {per  Houghton,  J.,  dissenting). 
(4)  The  corruptly  giving,  offering, 
or  promising  a  thing,  gift,  or  gra- 
tuity to  any  judicial  officer  with  In- 
tent to  Influence  hla  act.  decision,  or 
opinion  on  any  matter  pending  before 
him  In  his  oinclal  capacity.  Com.  v. 
Hurray.  13S  Mau.  634,  631. 

[b]  BlaekstoMi  says:  "Brlbvrr 
.  .  .  is  where  a  judce  or  other 
person  concerned  in  the  administra- 
tion of  Justice  takes  any  undue  re- 
ward to  Influence  his  oehavlor  In 
office."  4  Blackstone  Comm.  139 
[quot  Watson  v.  State,  29  Ark.  299, 
802]. 

[c]  XawUna  defines  bribery  thus: 
"Bribery  In  a  strict  sense,  is  taken 
for  a  great  misprision  of  one  In  a 
Judicial  place  taking  any  -valuable 
thing  whatsoever,  except  meat  and 
drink  of  small  value,  of  x-ny  one  who 
has  to  do  before  him  any  way,  for 
doing  his  office,  or  by  color  of  his 
office,  but  of  the  king  only.  But 
bribery  In  a  large  sense  Is  some- 
times taken  for  the  receiving  or  offer- 
ing of  any  undue  reward,  by  or  to 
any  person  whatsoever,  whose  ordi- 
nary profession  or  business  relates 
to  the  administration  of  public  Jus- 
tice, In  order  to  Incline  him  to  do  a 
thing  against  the  known  rules  of 
honesty  and  Integrity;  for  the  law 
abhors  any  the  least  tendency  to  cor- 
ruption In  those  who  are  any  way 
concerned  In  its  administration,  and 
will  not  endure  their  taking  a  re- 
ward for  the  doing  a  thing,  which 
deserves  the  severest  of  punishments. 


juror,'  while  any  public  officer  who  corruptly  ac- 
cepts payment  or  a  promise  of  payment  for  the 
doing  of  an  official  act  is  guilty  of  bribery."  (3)  In 
bribery  both  giver  and  taker  are  guilty  of  the 
crime,^**  while  in  embracery  only  the  person  seekii^ 
to  influence  the  juror  is  guilty."  The  distinction 
between  bribery  and  extortion  seems  to  be  that  the 
former  offense  consists  in  offering  a  present  or  re- 
ee,iving  one,  the  latter  in  demanding  a  fee  or  pres- 
ent by  color  of  office."  Bribery  and  robbery  have 
little  in  common  as  r^ards  their  essential  elements. 
In  the  former  the  transaction  is  mutual  and  volun- 
tary; in  the  latter  the  transaction  is  neither  mutual 
nor  voltmtaiy,  but  is  consummated  by  the  use  of 
force  or  intimidation." 

A  teibe  is  a  price,  reward,  gift,  or  favor  be- 
stowed or  promued,  with  a  view  to  pervert  the 
judgment  or  corrupt  the  conduct  of  a  judge,  wit- 
ness, or  other  person     something  of  value  which  is 


Also  bribery  sometimes  signifies  the 
taking  or  civing  of  a  reward  for 
offices  of  a  publfc  nature."  1  Haw- 
kins P.  C.  p  168  e  87  91  1-3. 

[d]  At  .SB  aailr  Oaar  in  »a«laiUI, 
when  the  duties  of  Judicial  omoers, 
especially  of  the  petty  sort,  entered 
more  closely  Into  the  everyday  life 
of  the  people  than  In  later  years,  the 
motive  for  bribery  was  largely  con- 
fined to  the  corruption  of  such  offi- 
cers, and  bribery  was  perhaps  largely 
confined  to  such  officials.  So  the 
crime  came  to  be  defined  by  some  of 
the  old  writers  as  "where  any  man 
In  Judicial  place  takes  any  fee  or 
pension,  robe  or  livery,  gift  reward 
or  brocage,  of  any  person,  that  hath 
to  do  before  him  in  any  way,  for 
doing  his  office,  or  by  color  of  his 
office,  but  of  the  king  only,  unless 
It  be  meat  and  drink,  and  that  of 
small  value."  State  v.  Sullivan,  110 
Mo.  A.  76,  86,  84  SW  106  [quot  SUte 
V.  Bills,  33  N.  J.  L.  102.  97  AmD 
707  and  note]. 

a.  Peo.  v.  Peters,  866  111.  122.  127, 
106  NE  613  AnnCasl916A  813;  Peo. 
V.  Van  de  Carr.  87  App.  Dlv.  886,  889, 
84  NTS  461.  Compare  Dtshon  v. 
Smith,  10  Iowa  212,  381  (where  the 
term  is  defined  as  "The  gtvins  (and 
perhaps  offering)  to  another,  any- 
thing of  value  or  any  valuable  serv- 
ice. Intended  to  infiuence  him  In  the 
discharge  of  a  leaal  duty"). 

S.  Curran  v.  Turlor,  92  Ky.  687, 
641,  18  SW  282.  13  KyL  760;  State  v. 
Ullsa,  39  He.  142,  149,  86  A  TO. 

4.  State  V.  I>unoan.  168  Ind.  818, 
64  NB  10««  [quot  State  v.  Bunch, 
(Ark.)  177  SW  932,  9361:  Hoseley  v. 
State,  26  Tsx.  A.  616,  3  SW  662:  Blach- 
ford  V.  Preston,  8  T.  R.  89. 101  Reprint 
1282,  6  BRC  838.  See  also  Walsh  v. 
Peo.,  66  111.  68,  60.  16  AmR  669 
(where.  In  holding  that  an  unsuccess- 
ful attempt  to  bribe  is  criminal,  the 
court  said:  "The  reason  for  the  law 
is  plain.  The  offer  is  a  sore  tempta- 
tion to  the  weak  or  depraved.  It 
tends  to  corrupt,  and,  as  the  law 
abhors  the  least  tendency  to  corrup- 
tion, it  punishes  the  act  which  is 
calculated  to  debase,  and  which  may 
affect  prejudicially  the  morals  of  the 
community"). 

[a]  "  The  gist  of  the  offense,* 
says  Mr.  Bishop.  2  Bishop's  Crlm. 
Law,  sec.  86,  'seems  to  be  the  tend- 
ency of  the  bribe  to  prevent  Justice 
In  any  of  the  governmental  depart- 
ments,— executive,  legislative,  or  ju- 
dicial.' "  Davis  V.  State,  70  Tex.  ,Cr. 
624,  628,  158  SW  288. 

8.  V.  8.  V.  Green.  136  Fed-  618 
[aff  199  U.  S.  601.  26  SCt  749.  60  L. 
ed.  828];  Peo.  V.  Peters.  266  III.  122, 
108  NB  618,  AnnCaBl916A  813:  Com. 
V.  Taraborrelli,  19  Pa.  Diet.  236.  Bee 
Infra  §  30. 

8.    See  infra  I  8. 


7.  See  Embracery  [16  Cyc  639]. 

8.  See  Embracery  [16  Cyc  539]. 
0.    See  infra  I  8. 

10.  See  cases  passim  this  soction. 

11.  See  Embracery  [16  Cyc  5891. 
la.  State  V.  Pritchard,   107  N.  C 

921.  12  SE  60.  SM  geneimlly  Bztor- 
tion  [19  Cyc  37]. 

[a]    OSSBMS     doaslr  allied.  

"Bribery  on  the  part  of  an  officer 
and  extortion  are  not  Identical,  but 
they  are  very  closely .  allied;  and 
whilst  the  former  does  not  neces- 
sarily Involve  a  pretense  of  officUi 
authority  to  do  the  act  for  wht<A 
the  bribe  is  given,  yet,  if  such  pre- 
tense Is  used  to  Induce  Its  payment, 
we  see  no  reason  to  doubt  that  th« 
taking  of  It  Is  common-law  extortion 
as  well  as  bribery."  Com.  Wilson, 
30  Pa.  Super.  26,  81. 

13.  U.  S.  v.  Plores,  19  Philippine 
178,  186.  See  also  U.  S.  v.  Sanchec 
26  Philippine  88;  Q.  S.  v.  Horea.  t 
Philippine  62.  See  generally  Rob- 
bery [34  Cyc  17961. 

14,  Randall  v.  Evening  News  As- 
soc., 97  Mich.  136,  148,  56  NW  361. 

[a]  Statntory  deflattloaa^d ) 
"Anything  of  mlue  or  advantage, 
present  or  prospective,  or  any  prom- 
ise or  undertaking  to  give  any.  asked, 
riven,  or  accepted,  with  a  eormpt 
Intent  to  influence,  unlawfully,  the 
person  to  whom  it  Is  fflven.  In  his 
action,  vote,  or  opinion,  in  any  pub- 
lic or  official  capacity."  Peo.  v. 
aiaas,  168  Cal.  650,  676.  113  F  281; 
Peo.  V.  Ward,  110  Ol.  369,  371.  4!  P 
894;  Peo.  v.  Markham,  64  C:al.  167. 
168,  80  P  620,  49  AmR  700;  Peo.  t. 
Vincillone,  17  Cal.  A.  618.  616,  ISO  P 
438.  (2)  "Any  reward,  benefit  or  ad- 
vantage, present  or  future,  to  the 

Brty  Influenced  or  Intended  to  be 
luenced.  or  to  another  at  his  in- 
stance, or  the  promise  of  such  re- 
ward, benefit  or  advantage."  0>m. 
V.  Roberts,  146  Ky.  299,  »1,  140  SW 
318;  Com.  v.  Headley.  Ill  Ky.  81S. 
818,  64  SW  744.  23  Kyt^  1104:  Com. 
V.  Root,  96  Ky.  688,  586.  29  SW  3S1, 

16  KyL  491;  Chirran  v.  Taylor.  92  Ky. 
687.  639.  18  SW  232,  13  KyL.  7S0; 
Cheek  v.  Com..  87  Ky.  42.  44.  7  SW 
403,  19  KyL  830;  Com.  v.  Stephenson. 
8  Mete.  (Ky.)  226.  (3)  "Anything 
of  value  or  advantage,  or  any  prom- 
ise or  undertaking  In  reference 
thereto  which  Is  asked,  given,  or  ac- 
cepted with  a  corrupt  Intent  to  In- 
fiuence unlawfully  the  person  to 
whom  It  is  given  In  any  public  or 
official  capacity."    State  v.  Johnaon. 

17  N.  D.  664,  567,  118  NW  230.  (4> 
"Any  gift,  emolument,  money  or 
thing  or  value,  testimonial.  prlvlleRe. 
appointment  or  personal  advantage. 
or  the  promise  of  either  bestowed  or 

{iromlsed  for  the  purpose  of  Infiuenc- 
ng  an  officer  or  other  person  such  w 
are  named  In  thia  chapter.  In  the 


Vor  later  eases,  OavslopsMBts  and  ahaacM  In  thb  law  see  cumulative  Annotations,  same  title, : 
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givoi  or  attempted  to  be  given  by  the  briber  to  one 
intended  to  be  bribed  to  do  some  ill^;al,  or  to  omit 
the  doing  of  some  l^alf  act." 


To  bribe  means  to  give  a  bribe  to  a  person  to 
pervert  his  judgment  or  to  corrapt  his  actions  by 
gome  gift  or  propiiae.^' 


XL  ELEICENTS  OT  OFFENSE 


2]  A.  Tbe  Offering,  Giving,  or  Receiving.  Any 

attempt  to  influence  an  ofScer  in  his  official  conduct 
b;  the  offer  of  a  reward  or  pecuniary  consideration 
constitutes  the  offense  of  bribeiy^  and  the  crime  is 
Mtnplete  without  the  tender  or  production  of  the 
money;"  and  personal  participation  is  not  neces- 
sary, the  accomplishment  of  the  act  through  the 
■gmcy  of  others  being  sufficients*^  Neither  is  a 
matual  or  reciprocal  a£;reement  to  commit  the  crime 
of  bribery  necessary."*  But  the  acceptance  by  an 
olUcer  of  a  gift  after  an  official  act  is  contnim- 
mated,  without  any  prior  corrupt  understanding, 
does  not  constitute  bribery.*"  The  identity  of  the 
person  offering  the  bribe  need  not  be  proved;  it  is 
snffieient  if  the  agreement  to  accept  a  bribe  is  proved 
with  some  person,  no  matter  whom.**  The  faet  that 


the  prosecuting  witness  was  the  giver  of  the  bribe 
in  question  cannot  excuse  defendant.*'  To  estab- 
lish a  conviction  for  "counselling  and  proenring" 
another  to  bribe  an  officer,  it  ia  essential  to  prove 
that  the  officer  had  in  fact  been  bribed.** 

[M]  ,B.  Tho  Tbing  Given  or  BeceiTed.  In  order 
to  constitute  the  off^tse  there  must  be  the  promise, 
gift,  or  acceptance  of  money  or  other  thing  of 
value>"  not  necessarily  of  pecuniary  or  intrinsio 
value,"  but  value  in  the  sense  of  a  personal  advan- 
tage of  some  sort.^ 

Present  or  fntnre  valne.  It  is  not  necessary  to 
a  completion  of  the  crime  of  offering  to  give  a  bribe 
that  the  thing  offdred  as  a  bribe  shall  have  a  present 
existence  or  a  definite  and  ascertained  value." 

WortUssnUH  of  bribe.  The  authorities  are  uni- 


performance  of  any  duty,  public  or 
offictalf  or  as  an  Inducement  to  favor 
the  person  offering  the  same,  or  some 
other  person."  white  An  not.  Pen. 
Code  art  144  [quot  Moore  v.  State,  44 
Tex.  Cr.  1S9.  161,  69  SW  521,  622]. 

[b]  b  ooimsAtlou  wltb  Moap*.— 
Aa  used  In  a  statute  making  It  crim- 
inal to  bribe  or  offer  to  bribe  any 
■herlff  or  other  peace  officer  to  per- 
mit any  prisoner  to  escape,  the  word 
"bribe'*  means  "any  gift,  advantage 
or  emolument  tMtetowed  for  the  pur- 
pose of  Induclna  such  sheriff  or  other 
officer  to  permit  any  prisoner  In  his 
custody  to  escape."  CrBrlen  v.  State, 
G  Tex.  A.  e«&,  <67. 

16.  Com.  v.  Taraborrelll,  19  Pa. 
DIst.  235.  237. 

le.  Randall  t.  Evening  News  As- 
eoc.  97  Mich.  13S.  143.  56  NW  8C1. 

IT.  Peo.  v.  Ah  Fook,  62  Cal.  498; 
SUte  T.  VToodward.  182  Mo.  391,  81 
SW  8S?,  103  AmSR  «4$:  State  v.  Mil- 
ler. 192  Ko.  370,  81  8W  807;  State  v. 
ElllB.  33  N.  J.  U  102,  97  AmD  707; 
State  V.  Iden.  6  OhSioSP  627,  7  OhNP 
Ml 

[a1  la  ««ir  Toxlk  Pen.  Cods  I  72, 
pnnlshlns  an  officer  who  asks,  re- 
ceives, or  agrees  to  receive  a  bribe 
on  any  agreement  that  his  vote  or 
other  official  proceeding  shall  be  In- 
fluenced thereby,  etc.,  spectfles  three 
acta,  Lny  one  of  which  by  Itself  may 
be  punished  as  a  completed  crime, 
and  an  officer  may  be  convicted  for 
asking  for,  or  for  agreeing  to  re- 
ceive, a  bribe,  although  his  request 
or  agreement  did  not  ripen  Into 
actoal  receipt  of  the  bribe.  Peo.  v. 
Gibson.  191  N.  T.  227,  82  KB  076.  123 
AmSR  697;  Peo.  v.  Furlong,  127  NYS 

[b]   In  tlM  rUUVpAasa,  In  order 

to  constitute  bribery,  the  officer  must 
receive,  either  personally  or  through 
another,  gifts  or  presents,  or  must 
accept  offers  or  promises.  U.  8.  v, 
Sanchez,  26  Philippine  83 ;  U.  S. 
GImenea,  24  Philippine  464. 

[e]  Thsve  la  no  aoosptanoe  where 
a  state's  attorney  takes  an  offered 
bribe  In  order  to  convict  the  offerer. 
Peo.  v.  Peters,  266  111.  122,  106  NB 
m.  AnnCaBl91«A  813. 

18.  Com.  V.  Root.  96  Ey.  533,  29 
SW  SSI,  16  KyL  491:  Peo.  v.  Kerr.  6 
NTS  674;  State  v.  Marlon,  68  Wash. 
ITS,  124  P  18S. 

[a1  Tkm  WDSda  *WiMt3ar  or  Indi- 
NMlr  to  offer  or  flvo  fw  prnBlM," 
itc.,  aa  used  In  Pa.  Const,  art  3  S  SO 
bave  the  same  effect.  Whenever  an 
offer  is  made  Indirectly  it  Is,  In  law, 
u  If  It  had  been  directly  made.  Com. 
V.  Petroff.  2  Pearson  (Pa.)  634.  8 
WWyNC  212. 

.  18.  Cal. — Peo.  V.  Squires,  99  CaL 
«7.  IS  P  1092. 

La. — State  v.   Dudouasat,   47  La. 
Ann.  877.  17  a  686. 
,  Mass. — Com.  V.  Hurray,  186  ICaaa. 
ISO. 


Minn. — State  v.  Z>umam,  78  Ulnn. 
160.  169,  76  KW  1127  (where  the 
court  said:  "The  Inevitable  logic  of 
counsel's  position  is  that  there  can 
be  no  conviction  of  an  officer  for 
asking  a  bribe  unless  facts  can  be 
shown  which  constitute  a  crime  on 
the  part  of  the  one  from  whom  the 
bribe  was  asked.  Such  a  construc- 
tion would  practically  nullify  the 
statute  altogether,  for.  If  the  person 
of  whom  the  bribe  was  solicited 
proved  to  be  honest,  and  refused  to 
entertain  the  proposition,  the  officer 
soliciting  the  bribe  would  be  guilty 
of  no  offense,  while,  on  the  other 
hand,  If  he  was  dishonest,  and  agreed 
to  pay  the  bribe,  he  would  not  be 
likely  to  Inform  on  the  officer,  and  by 
so  doing  Incriminate  hlmseir'). 

Pa. — Com.  V,  Dietrich,  7  Pa.  Super. 
616. 

'  Tex. — Mlnter  v.  State.  70  Tex,  Cr. 
634,  1G9  SW  286. 

But  see  Newman  v.  Peo.,  28  Colo. 
800,  47  P  278  (where  It  was  held  that 
to  constitute  bribery  the  act  of  at 
least  two  persons  is  essential;  of 
him  who  gives,  and  of  him  who  re- 
ceives; and  that  the  minds  of  the 
two  must  concur,  and  it  Is  immate- 
rial whether  the  giver  makes  the 
flrst  advance,  or  gives  money  to  get 
some  personal  advantage  to  him- 
self). 

ra]  Thu,  vBder  tlie  CaL  Fen. 
OoOe  I  67,  a  party  who  offers  to  ac- 
cept a  bribe  Is  guilty  even  though 
there  is  no  offer  to  bribe  him.  Peo. 
T.  Hurley,  126  Cal.  861,  68  P  814. 

[b]    PxoadM        penon  bxUMd^ 

(1)  In  a  prosecution  for  giving  a 
bribe.  It  is  unnecessary  to  prove  that 
the  person  bribed  made  any  prom- 
ise as  to  his  future  action.  Com.  v. 
Donovan,  170  Mass.  228,  49  NE  104. 

(2)  In  the  Philippines,  in  order  to 
constitute  bribery,  there  must  Ije  a 
promise,  express  or  implied,  on  the 
part  of  the  officer,  to  do  an  unlawful 
act  In  consideration  of  money  pre- 
viously  paid    to  him   or   offers  or 

Sromlses  previously  made  to  him.  U. 
.  v.  Richards,  6  Philippine  646. 
80.    Peo.  V.  Coffey,  161  Cal.  438, 
119  P  901,  39  LRANS  704. 

ai.  Peo.  V.  aNell,  48  Hun  36,  6 
N.  T.  Cr.  202  [aff  109  N.  Y.  261,  16 
NB  68. 

sa.  Newman  v.  Peo^  22  Colo.  800, 
47  P  278:  Davis  v.  SUte,  70  Tex. 
624.  168  SW  228. 

B8.  Rex  v.  Ryan.  22  CanCrCas 
116,  9  DomLR  871  mem,  4  OntWN 
622,  28  OntWR  799. 

84.  U.  S.— Temon  v.  U.  S..  146 
Fed.  121,  76  CCA  647;  U.  S.  v.  Driggs, 
126  Fed.  620. 

Fla.— Colson  v.  State.  71  S  277. 

Mass.— ^om.  v.  Donovan,  170  Haia. 
228,  49  tJ'B  104; 

Hlch.~Randall  v.  Evening  News 
Assoc..  97  MJCh.  136.  66  NW  301. 

N.  T.— Peo.  V.  Hyde,  166  App. 
Dlv.  fSS.  141  NTS  1089. 


,  Va. — Com.  V.  Callaghan.  2  Va.  Cas. 
460. 

{a1  An  attempt  to  exerolse  per- 
sonal nuliMiice,  not  connected  with 
the  offer  of  a  gift  or  gratuity.  Is  not 
sufficient.  In  re  Moore.  79  S.  C.  399. 
00  SE  947. 

_  Caruthers  v.  State,  74  Ala. 
406;  State  v.  McDonald,  106  Ind.  233. 
6  NE  807;  Peo.  v.  Hyde,  166  App. 
Dlv.  618,  141  NTS  1089. 

[a]     XAbor    or  servloes. — "The 

Sromlse  of  the  defendant  to  give 
Is  labor  or  services,  aa  a  reward 
for  the  corrupt  violation  of  the 
Juror's  sworn  duty.  Is  a  'gift,  gra- 
tuity, or  thing  of  value,"  within  the 
eignincatlon  of  the  statute."  Ca- 
ruthers v.  State,  74  Ala,  406.  40S. 

ae.  Peo.  V.  Hyde,  1B6  App.  Dlv. 
618,  141  NTS  1089;  Peo.  V.  Van  De 
Carr.  87  App.  Dlv.  886,  84  NTS  461. 

[a]  ZUutratfiowh— (1)  An  offer 
to  a  school  trustee  to  give  him,  on 
condition  that  he  win  purchase  cer- 
tain articles  for  the  uso  of  the 
schools  at  an  agreed  price,  a  receipt 
for  a  larger  sum,  to  be  used  by  the 
trustee  as  a  voucher  In  settling  his 
accounts,  the  difference  to  be  ap- 
propriated by  him,  Is  as  much  an 
offer  of  a  bribe  as  if  the  trustee  had 
been  offered  the  difference  In  cash 
In  case  he  would  make  the  contract. 
State  T.  McDonald,  106  Ind.  233.  • 
■NE  607.  (2)  But  the  fact  that,  on 
the  request  of  the  accused,  a  city 
treasurer,  a  bank  with  which  the  ao> 
ousad  had  deposited  city  funds  ac- 
ceded to  his  request  that  It  loan  a 
trust  company  a  sufficient  amount 
to  tide  It  over  an  investigation  by 
bank  offlciala,  under  a  threat  to 
withdraw  the  city's  funds  on  refusal, 
did  not  create  a  personal  advantage 
to  the  accused  so  as  to  be  a  bribe. 
Peo.  V.  Hyde,  1S6  App.  Dlv.  618,  141 
NTS  1089. 

87.    Peo.  V.  Vincillone.  17  Cal,  A. 
613,  120  P  43S. 

[a]  Attoner^  fe«^"While  an 
attorney's  fee  is  oftentimes  elusive 
and  evanescent,  it  certainly  has  at 
all  times  a  prospective  VMUe;  and 
whether  Its  future  value  be  much  or 
little  an  offer  to  share  it  with  a 
Judicial  officer  in  exchange  for  a 
favorable  decision  ia  sufficient  to 
support  an  indictment  for  offering 
to  give  a  brlba"  Peo.  v.  Vlndllone, 
17  Cal.  A.  613,  618.  120  P  438. 

[b]  Moofc  to  fee  teaeO^— Sfock 
in  a  railroad  company  not  yet  or- 
ganised, and  which  consequently  has 
not  been  legally  Issued,  Is  neverthe- 
less a  thing  of  value  under  the 
bribery  statutes.  Watson  v.  State. 
80  Oh.  St.  123,  120  (where  the  court 
said:  "The  thing  offered  must  be  a 
thing  of  value;  but  of  value  when? 
It  may  be  a  thing  of  great  wlue  at 
the  time  It  is  to  be  delivered,  and 
have  no  existence  at  the  time  of 
the  promise.  It  will  Iwve  Its  evlL 
Influenoe  and  be  as  Efernlpipns  ,  ad 

Digitized  by  VjXTOQlC 


404  [9G.J.] 


BBIBEBT 


[§§  3-5 


form  thUt  a  ehai^  of  receiving  property  or  any- 
thing of  value  eannot  be  supported  by  proof  of 
receiving  a  mere  promise  to  give  or  to  do  something 
in  the  future  vmch  is  illegal,  and  therefore  void 
and  of  no  value.^  On  the  other  hand,  under  a  stat- 
ute providing  for  bribery  by  means  of  a  promise  or 
an  offer  to  give  something  of  value,  as  well  as  by 
means  of  actual  ^ving,  the  worthlessness  of  the 
bribe  given  or  reeeived  is  no  defense  in  a  prosecu- 
tion therefor.** 

4]  G.  Intent.  Except  where  bribery  is  made 
indictable  irrespective  of  guilty  knowledge,"  it  is 
essential  to  the  offense  that  the  offer,  promise,  or 
gift  be  made  or  accepted  with  the  corrupt  in- 
tent to  influence  the  action  of  the  officer  in  the 
discharge  of  his  official  duties."*  Thus,  it  may  be 
shown  that,  at  the  time  when  the  act  was  done. 


defendant  was  so  drunk  that  he  did  not  know  what 
he  was  doing."  It  is  not  necessary  that  the  eoi^ 
rupt  intent  a^oald  exist  in  the  minds  of  both  par 
ties."  Thus  a  person  may  be  guilty  of  bribing  a 
pnblie  officer,  although  the  officer  had  no  corrupt 
purpose  or  intent,  the  guilt  of  the  briber  being 
measured  by  his  own  intent  and  not  by  the  intoit 
of  the  acceptor  of  the  bribe."  Conversely,  absence 
of  a  corrupt  intent  on  the  part  of  the  person  giviofr 
the  bribe  does  not  affect  the  question  of  the  guilt  of 
the  one  who  accepts  it." 

5]  D.  Tbe  Act  Done  or  To  Be  Done.  In  order 
to  bribe  an  officer,  he  must  be  in  the  discharge  of  a 
legal  and  official  duty.  In  other  words,  then 
can  be  no  bribery  of  any  official  to  do  a  par- 
ticiilar  act,  unless  the  law  requires  or  imposes  oa 
him  the  duty  of  acting.**   A  moral  dnty  is  insnffi- 


any  form  of  bribery.  When  this 
statute  therefore  prohibits  Elvlna, 
oITerlnff  or  promising  anythlner  of 
value.  It  must  be  held  to  mean  of 
value  when  It  is  given,  offered,  or 
promised,  or  when,  by  the  terms  of 
the  offer  or  promise,  it  Is  to  be 
arlven"). 

[c]  In  WlMOiwla,  Rev.  St.  [1898] 
I  447S,  In  relation  to  bribery,  ana 
making  it  an  offense  to  receive  any 
pecuniary  or  other  personal  advan- 
tage, present  or  prospective,  Includes 
the  taKlng  of  a  promise  to  pay  money 
In  the  future.  Schutz  v.  State,  126 
Wis.  462.  104  NW  90. 

as.  U.  S.  V.  Green,  136  Fed.  618 
[aff  199  U.  S.  801,  26  set  748.  50  L. 
ed.  328];  U.  S.  v.  Drlggs,  125  Fed. 
620  (where  it  was  held  that  an  il- 
legal nonnegotlable  note  did  not  con- 
stitute "property"  or  a  "valuable 
consideration"  within  the  meaning  of 
a  statute);  Peo.  v.  Beelert  137  Cal. 
13,  69  P.  69S;  State  v.  Walla.  64  Ind. 
561;  Hutchinson  v.  State,  86  Tex. 
293. 

[a]    Promissory  not*  or  obeok^ 

(1)  Under  a  statute  which  did  not 
provide  for  bribery  by  means  of  a 
promise  or  offer  to  give  something 
of  value,  but  only  by  means  of 
actual  giving.  It  was  held  that  de- 
fendant, a  prosecuting  attorney, 
could  not  be  convicted  of  bribery 
on  proof  of  his  receipt  of  a  promis- 
sory note  for  one  hundred  and 
twentv-flve  dollars,  to  influence  his 
offlclal  conduct,  since  such  a  promise 
could  not  be  enforced,  and  hence 
could  not  be  considered  as  having 
any  real  value.  State  v.  Walls.  64 
Ind.  661.  <2>  Under  U.  S.  Rev.  St. 
I  6451,  providing  for  the  punishment 
of  bribery  of  united  States  officers, 
the  tendering  by  a  person  of  his 
personal  check,  drawn  on  a  bank  and 
payable  to  an  officer  of  the  United 
States,  to  such  officer,  with  intent 
thereby  to  affect  his  ofTIclal  action, 
does  not  constitute  the  crime  of 
bribery,  since  a  check  made  and  de- 
livered for  such  illegal  purpose  is 
void,  and  not  within  any  of  the 
classes  of  instruments  enumerated 
in  the  statute.  Green  v.  MacDougall, 
199  U.  8.  601.  26  SCt.  748,  50  L.  ed. 
3S8  raff  136  Fed.  6181.  (3)  A  bank 
Check  iB  not  an  "obligation  for  the 
payment  of  money,"  within  the  legal 
meaning  of  such  term  as  used  in  such 
statute.    Green  v.  MacDougall,  supra. 

29.  Peo.  V.  Vlncillone.  17  Cal.  A. 
B18,  120  P  438;  Com.  v.  Donovan, 
170  Mass.  228,  49  NB  104. 

[a]  niegalltr  of  not*. — It  Is  no 
defense  to  a  prosecution  for  bribery 
under  N,  T.  Pen.  Code  I  72,  provid- 
ing that  any  officer  who  asks,  re- 
ceives, or  agrees  to  receive  a  bribe, 
or  any  promise  or  agreement  there- 
for,  on  the  understanding  that  his 
official  action  will  be  thereby  In- 
fluenced, sliall  be  punishable  for 
bribery,  that  the  notes  which  ac- 
cused received  were  void  because  of 
the  Illegality  of  the  transaction. 
Peo.  V.  Willis,  24  Misc.  649.  64  NTS 
62.  13  N.  T.  Cr.  848  [dlst  State  v. 


Walls,  64  Ind.  661,  on  the  ground 
that  the  statute  under  which  de- 
fendant in  that  case  was  prosecuted 
was  aimed  only  at  any  officer  who 
should  "take  any  money,  gift,  prop- 
erty or  undue  reward,  to  Influence 
his  behavior,"  etc]. 

30.  State  v.  Qulnn,  181  La.  490, 
69  S  913. 

31.  U.  S— U.  B.  V.  Green,  138  Fed. 
618  [aff  199  U.  8.  801,  28  SCt  748. 
60  L.  ed.  328], 

Ala.— White  v.  State,  108  Ala.  72, 
16  s  63;  Roden  v.  State,  6  Ala.  A 
247,  69  S  751. 

Cal. — Peo.  V.  Coffey,  161  Cal.  438, 
119  P  901,  39  LRANS  704. 

Del. — SUte  v.  Davis,  18  Del.  139, 
45  A  394. 

Fla.— Colson  v.  State,  71  8  277. 

111.— Peo.  V.  Peters,  266  111.  122, 
106  NB  618,  AnnCaa  1916A  813. 

Iowa. — ^Dlahon  v.  Smith,  10  Iowa 
212. 

Ky. — Johnson  v.  Com.,  90  Ky.  53, 
18  SW  620,  12  KvL  "20. 

Me.— State  v^Mlles,  89  He.  148, 
36  A  70. 

Mich.— Peo.  V.  Bllitaka,  174  Mich. 
329,  140  NW  690. 

Mo. — State  V.  Meysenburv,  171  Ho. 
1,  71  SW  229;  State  v.  Oraham,  96 
Mo.  120,  8  SW  911. 

N.  Y.— Peo.  V.  Kathan,  136  App. 
Div.  803.  120  NTS  1096. 

N.  C. — State  V.  Pritchard.  107  N. 

C.  921,  12  SE  60. 

N.  D. — State  V.  La  Flame.  SO  N. 

D.  489,  152  NW  810. 

Oh. — State  V.  Davis,  80  Oh.  St.  100, 
106  NB  770. 

Philippine. — U.  S.  V.  Ui  Matlao,  1 
Philippine  487. 

Tex. — Hutchinson  v.  State,  36  Tex. 
293.  See  also  O'Brien  v.  State,  6 
Tex.  A.  666.  7  Tex.  A.  181  (where 
it  was  held  that  Pen.  Code  art  807. 
defining  the  offense  of  an  offer  to 
bribe,  does  not  apply  to  anyone  who 
accedes  to  the  officer's  suggestion 
of  willingness  to  accept  a  bribe,  the 
criminal  Intent  originating  with  the 
offlcer,  but  if  defendant  offered  to 
bribe  the  officer,  no  subsequent  con- 
duct on  the  part  of  the  latter  would 
exculpate  defendant). 

Wis. — Dunn  v.  State,  125  Wis.  181, 
102  NW  935. 

[a]  Thus,  in  a  prosecution  of  a 
city  marshal  charged  with  having 
received  bribes  from  the  keepers  of 
disorderly  houses,  it  Is  a  defense 
that  the  money  was  received  in 
good  faith  as  fines  and  was  paid  to 
the  city  treasurer.  Peo.  v,  South- 
well. 28  Cal.  A.  430,  162  P  939. 

[b]  Bona  fld*  loan  aot  Wbt. — 
Johnson  v.  Com.,  90  Ky.  63,  13  8W 
520,  12  KyL  20. 

{d  2>on«tlou  made  la  aid  of  pub* 
lio  enterprises,  such  as  the  removal 
of  county  seats,  the  location  of  pub- 
lic institutions.  Institutions  of  learn- 
ing, and  the  like,  do  not  constitute 
brlDery  or  ofllcial  corruption.  Ford 
V.  North  D«8  Moines,  SO  Iowa  626, 
45  NW  1031;  Dishon  v.  Smith,  10 
Iowa  212  (holding  that  the  giving  of 
facilities  for  the  public  convenience 


of  the  whole  county,  as  an  Induce- 
ment to  remove  a  county  seat,  or  the 
offering  of  a  public  advantage  to  an 
entire  community,  as  an  inducement 
to  the  members  of  such  community 
to  vote  for  such  removal,  does  not 
constitute  bribery). 

[dl  OMng  entertatninsBts,— It 
has  been  held  that,  however  repre- 
hensible it  may  be  for  a  member  «f 
the  legislature  to  keep  an  "open 
house"  for  the  entertainment  of 
members,  It  does  not  establish  a  case 
of  bribery;  that  to  give  entertain- 
ments for  the  purpose  of  unduly 
Influencing  legislation  is  wholly  bad 
in  morals,  but  that  it  does  not  con- 
stitute the  crime  of  bribery.  Ran- 
dall V.  Evening  News  Assoc..  97 
Mich.  186,  66  NW  861. 

[e]  Znowledg-e  by  thm  Movsea 
u  thm  olBolal  oharaoter  of  the  persoB 
to  wbon  the  brfbs  Is  offered  is  an 
essential  element  of  bribery.  ColBon 
V.  State,  (FlaO  71  8  277;  Com.  v. 
Bailey,  82  SW  299,  26  KyL  583: 
State  v.  Howard,  66  Hinn.  809.  SS 
NW  1096,  61  AmSR  408.  34  I>RA  17i; 
Petlttl  V.  State,  7  Okl.  Cr.  18.  IJ! 
P  278. 

8a.  White  V.  State.  103  Ala.  7!, 
16  8  63. 

83.    See  calses  Infra  notes  34.  35. 

34.  Com.  V.  Murray,  136  Mass. 
630  (holding  that,  where  a  person 
made  a  full  and  complete  delivery 
of  money  in  an  envel6pe  to  a  mag- 
istrate, so  that  it  was  out  of  his  pos- 
session and  control  and  within  that 
of  the  magistrate,  with  the  corrupt 
intention  of  influencing  the  decision 
of  such  magistrate,  the  offense  of 
bribery  was  complete,  although  the 
magistrate  received  It  In  Ignorant 
of  what  it  was,  and  kept  Tt  solelv 
for  purposes  of  public  Justice  after 
discovering  the  contents  of  the  en- 
velope; and  that  it  was  not  essential 
to  defendant's  crime  that  he  should 
have  Induced  the  magistrate  cor- 
ruptly to  receive  his  money);  Hlnter 
V.  State.  70  Tex.  Cr.  684,  168  SW  28S. 

35.  Peo.  V.  Bunkers,  8  Cal.  A  197, 
84  P  364.  370. 

[a]  The  guilt  of  a  state  seastot 
noelvtng'  a  brllw,  on  the  understand- 
ing that  his  official  conduct  should 
be  influenced  thereby,  is  not  affected 
by  the  absence  of  intent  to  bribe  on 
the  part  of  the  persons  ffimtahtnit 
the  money  which  was  paid  to  him. 
Peo.  V.  Bunkers.  2  CaL  A.  197,  84  P 
364.  370. 

36.  U.  S.— U.  S.  v.  Van  Wert  195 
Fed.  974;  U.  S.  v.  Boyer.  85  Fed. 
425;  In  re  Tee  GecL  88  Fed.  146:  U. 
S.  V.  Gibson,  47  Feid.  838. 

D.  C. — Thomson  v.  17.  S.,  37  App. 
461. 

Pla. — Brunson  v.  State.  70  S  390. 

Hi.— Gunning  v.  Peo.,  189  Jll.  165. 
69  NB  494,  82  AmSR  438  [rev  Sfi 
111.  A.  676]. 

Me. — State  V.  Bellveau.  96  A  7'9. 

Mo. — State  v.  Butler,  178  Mo.  27!. 
77  SW  560.  ■ 

Oh. — State  V.  Geyer,  6  OhSftCP 
646.  8  OhNP  242  (where  it  was  held 
that  asking  other  members  of  the 
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«iKit."  An  official  act  need  not,  however,  be  lawful 
to  render  the  officer  liable,  but  need  only  be  official 
in  form,  and  done  under  color  of  his  office.""  Thus, 
it  is  not  necessary,  in  order  to  oonstitnte  bribery, 
that  the  vote  of  the  pnblic  official  bribed  shall  be  on 
a  measure  which  can  be  enforced.'*   To  constitute 


leslslatiire  to  support  bills,  colleot- 
tns  and  presenting  facta  and  reasons 
to  them,  and  nwfclnc  arffumenU  to 
Induce  them  to  support  the  bills  con- 
stltnte  "oflBclal  duty",  and  "action," 
vlthln  the  statute  maklne  It  a  crime 
for  a  lesislator  to  solicit  from  any 
person  any  valuable  or  beneficial 
UiinK.  to  Influence  htm  with  respect 
to  his  ofDclal  duty,  or  to  Influence 
his  action  in  a  matter  pendlns  be- 
fore him). 

Philippine. — U.  S.  v.  Sanchez,  26 
Pbllipplne  83,  84;  U.  8.  V.  Olmenea. 
U  Phnipplne  4<4. 

Tex.--^  p.  Richards.  44  Tex.  Cr. 
a6l.  72  SW  838;  Moore  v.  State,  44 
Tex.  Cr.  1B»,  69  SW  821. 

[a]  All  tiM  acts  to  be  pwfnmed 
fey  a  pntaUo  serrloe  oomnusstoaei  In 
relation  to  a  suit  to  enjoin  the  en- 
forcement of  a  rate  regrulatlon  are 
official,  not  personal,  acts.  Well  v. 
Black.  (W.  Va.)  86  SB  666. 

[b]  An  oCer  to  bribe  an  ofleer 
fw  release  from  arrest  is  not  brlb- 
err  unless  the  arrest  was  a  lesal 
one.  Exp.  Richards,  44  Tex.  Cr, 
SSI,  72  SW  838;  Moore  v.  State.  44 
Tex.  Cr.  159,  162,  69  SW  621  [dist 
Moseley  v.  State,  26  -Tex.  A.  SIB. 
S  SW  652;  Flores  v.  State,  11  Tex. 
A.  102]  (where  the  court  said:  "The 
cases  of  Florez  v.  State,  11  Tex.  A- 
102.  and  Moseley  v.  State.  26  Tex. 
A  S16,  8  SW  662,  seem  to  support, 
upon  a  casual  readlns,  the  State's 
contention.  But  a  closer  scrutiny 
thereof  will  make  manifest  the  fact 
tliat  neither  of  said  cases  are  In 
polnL  The  Flores{x]  case  was  an  ef- 
fort on  the  part  of  appellant  to 
bribe  an  officer  to  release  him  from 
jail,  and  the  evidence  disclosed  that 
appellant  was  already  under  Judg- 
ment of  court:  and  the  questioa  of 
wbeiher  or  mt  the  mittimus  had 
been  issued  was  held  to  be  Immate- 
rial. In  the  Mos[e]ley  case,  appellant 
received  a  bribe  to  release  a  pris- 
oner he  had  illeerally  arrested.  The 
court  held  that  appellant  would  be 
estopped  from  setting  up  the  ille- 
gality of  the  arrest  as  a  defense  to 
the  prosecution.  But  In  the  case  at 
bar  appellant  has  nothing  to  do  with 
tti»  iileEality  of  the  arrest,  except 
that  in  contemplation  of  law  he  was 
sufferlnK  an  injury  to  his  personal 
rights  by  reason  thereof.  He  was 
not  a  party  to  it,  he  had  not  acqui- 
esced in  It.  and  could  not  be  estopped 
from  asserting  his  rights"). 

[c]  Bribing  revenue  oflloer  to 
bSTB  distillery^— A  person  who  offers 
an  Internal  revenue  officer  a  bribe 
to  set  Sre  to  a  distillery,  within  the 
limits  of  a  state,  is  not  guilty  of  an 
offer  to  bribe,  within  tne  purview 
of  C.  S.  Rev.  St.  I  5451,  which  makes 
It  a  crime  to  offer  to  bribe  an  officer 
of  the  United  States,  with  Intent 
(D  Influence  him  to  do,  or  to  omit  to' 
do,  any  act  in  violation  of  his  law- 
ful duty,  since  that  statute  applies 
only  to  acts  within  the  official  func- 
tions of  the  officer;  aiid  the  mere 
fact  that  an  Internal  revenue  officer 
has  the  right,  by  virtue  of  his  office, 
to  enter  the  distillery  at  any  time 
does  not  make-  It  a  part  of  his  duty 
to  protect  the  distillery,  or  the  con- 
tents thereof,  from  violence,  injury, 
or  destruction.  It  would  not  be  a 
crime  under  any  law  of  the  United 
States  for  a  revenue  officer  to  set 
Ore  to  a  distillery,  and,  therefore. 
It  18  not  a  crime  against  the  United 
States  for  a  person  to  bribe,  or  to 
offer  to  bribe,  him  to  do  It.  U.  B. 
r.  Gibson.  47  Fed.  8S3. 

[d]  Compt  offer  for  oSlolal  In- 
waoa. — To  corruptly  offer  to  give 
a  sum  of  money  to  a  member  of  the 
police  commission,  appointed  for  a 
tity  by  its  municipal  council  from 
*ntong  Its  members,  for  the  purpose 
«  Inducing  such  commlsslonsr  to 


use  his  oflldal  position  to  aid  in 
procuring  the  appointment  by  the 
board  of  police  commissioners,  of  a 
third  party  as  chief  of  police,  is  an 
indictable  offense  under  Cr.  Code  S 
163.  Rex  V.  Hogg,  7  Bask.  li.  4S7.  19 
DomLiR  113,  23  CanCrCas  228,  7  West 
Wkly  107. 

[e]  Meaning  of  tatin  *^wfnl 
d*lT."— (1)  U.  S.  Rev.  St.  I  5461 
makes  It  a  crime  to  bribe  any  per- 
son acting  for  the  United  States  In 
any  official  function  to  Induce  him 
to  do  or  to  omit  to  do  any  act  in 
violation  of  his  lawful  duty.  The 
words  "lawful  duty"  are  not  to  be 
considered  as  duty  Imposed  by  law 
or  statute,  but  as  duty  lawfully  Im- 
posed in  any  way.  Haas  v.  Henkel, 
166  Fed.  621  [aS  216  U.  S.  462,  80 
set  249,  54  L.  ed.  669.  17  AnnCas 
1112];  Benson  v.  U.  S.,  27  App.  (D. 
C.)  831.  (2)  Regulations  of^  a  de- 
partment of  the  government,  pro- 
mulgated under  U.  S.  Rev.  St.  S  161, 
have  the  force  of  law;  and  bribery 
of  an  officer  of  the  United  States  to 
violate  such  regulations  is  included 
under  I  6451,  making  it  a  crime  to 
bribe  such  officer  to  violate  his  law- 
ful duty.  Haas  v.  Henkel,  216  U.  S. 
46Z.  30  set  249,  64  L.  ed.  669.  17 
AnnCae  1112. 

[tj  Xeward  for  assistanoe  to  pro- 
oure  offieial  position. — An  attempt  to 
Improperly  procure  the  appointment 
of  another  to  the  position  of  chief 
of  police  for  a  city,  by  promising  a 
reward  to  a  member  of  the  appoint- 
ing board  for  his  Influence,  will  not 
support  a  charge  under  Code  S  162 
SUDS  (b),  making  It  an  indictable 
offense  directly  or  Indirectly  to  give 
a  reward  for  the  purchase  of  an  ap- 
pointment to  an  office  or  to  agree 
or  promise  to  do  so;  such  facts  do 
not  disclose  an  attempted  sale  or 
purchase  -of  an  office  under  I  162  (b), 
but  may  sustain  a  count  laid  for  an 
attempted  offense  under  |  163  (b), 
relating  to  giving  or  procuring  re- 
wards "for  any  Interest,  request  or 
negotiation  about  any  office."  Rex  v. 
Hogg,  7  Sask.  L.  467,  19  DomLR 
113.  23  CanCrCas  228.  .7  WestWkly 
107. 

Igl  The  aot  of  sa  Immigration  In- 
spector in  reoommsadliiflr  a  mheaiing 

In  the  case  of  an  alien  ordered  to  be 
deported  Is  an  act  In  the  line  of  his 
official  duty,  so  that  the  offer  of  a 
bribe  to  him  to  recommend  such  re- 
hearing is  an  offense  against  the 
United  States.  Bechartas  v.  U.  S.. 
208  Fed.  148.  126  CCA  369. 

[h]  To  ooBstitDte  olBolal  a«tioB, 
within  U.  S.  Cr.  Code  i  117,  It  Is  not 
necessary  that  It  should  be  pre- 
scribed by  statute.  U.  S.  v.  Bird- 
sail,  233  U.  S.  233.  34  SCt  512.  S8 
Li.  ed.  930  [rev  206  Fed.  818]. 

[i]  Aots  held  to  be  within  ofloer'a 

Srisdlotlon, — Peo.  v.  Salsbury.  134 
Ich.  537.  96  NW  936;  Peo.  v.  Salo- 
mon. 212  N.  T.  446,  106  NE  111; 
U.  S.  v.  Tan  Gee,  7  Philippine  738; 
MInter  v.  State,  70  Tex.  Cr.  634,  159 
SW  286;  Dunn  v.  State,  125  Wis. 
181,  102  NW  936. 

37.  Dlshon  v.  Smith,  10  Iowa  212. 

38.  Iowa. — State  v.  Potts.  78 
Iowa  666.  43  XW  634,  5  LRA  814 
fwhere  it  was  held  that  a  constable 
who  had  In  his  possession  and  con- 
trol, by  virtue  of  his  office,  a  quan- 
tity of  liquor,  and  who  made  an 
agreement  by  which  he  undertook 
to  thwart  the  ends  of  Justice  by  us- 
ing his  official  position  for  procuring 
the  release  of  such  liquors,  thereby 
subjected  himself  to  the  penalties 
for  the  crime  of  receiving  a  bribe, 
notwithstanding  he  had  In  reality 
no  power  to  Issue  an  order  for  the 
release  of  the  liQuors>.  ■-   

-■  Kan. — ^Matter  of  Bozeman,  42  Kan. 
461.  22  P  628. 


the  offense  of  attempted  bribery,  it  is  immaterial 
whether  the  offieial  action  sought  to  be  influenced 
was  right  or  wrong."  Nor  is  a  pnblic  officer  to  be 
held  acquitted  of  the  charge  of  bribery  because  that 
which  he  agreed  to  accept  a  bribe  for  doing  was 
no  mom  than  he  wae  legally  bound  to  do*^   If  he 

,„N.  J.— state  V,  Ellis,  8S  N.  J.  L. 
102,  97  AmD  707. 

^^N.  Y.— Peo.  V.  Jackson.  181  N.  T. 
293.  84  NB  6S,  16  LRANS  1173,  14 
AnnCas  243  [aff  121  Ann.  Dlv.  8S6. 
106  NYS  104%  (rev  47  ^Iso.  60,  9^ 
NTS  286.  19  N.  Y.  Cr.  825.  17  NY 
AnnCas  21)]. 

.  Wls^Dunn  State,  126  Wis.  181, 
102  NW  935. 

la]  "Xba  «nelal  test  may  thus  be 
stated:  'Is  a  matter  pending  before 
th«  officer  In  his  offlcfal  capacity,  or 
one  that  may  be  brought  before  him 
In  such  capacity?"'  State  v.  Leh- 
man, 182  Mo.  424,  469,  81  SW  1118, 
108  AmSR  670,  66  LRA  490.  . 

Cb]  Ooronsr  aotinff  without  jnrls- 
ftUrtuMk— Where  a  coroner  assumed 
to  act  Judicially,  In  a  case  wherein 
he  was  without  jurisdiction,  but 
wherein  he  would  have  had  juris- 
diction had  the  death  he  was  Investi- 
gating occurred  in  the  borough 
where  the  act  causing  it  was  com- 
mitted, his  agreement  to  accept  a 
bribe  in  such  case  violated  Fen. 
Code  I  72.  relating  to  bribery,  the 
same  as  If  he  had  complete  juris- 
diction. Peo.  v.  Jackson.  191  N.  Y. 
293,  84  NE  66,  16  LRANS  1173  and 
note,  14  AnnCas  243  and  note  [aff 
121  App.  DIv.  866,  106  NYS  1046 
(rev  47  Misc.  60.  95  NTS  288.  19 
N.  Y.  Cr.  826,  17  NYAnnCas  21)] 

[c]  Sight  to  assert  lBTaliditj_ 
The  accused  who  offered  a  bribe  to 
a  process  server  employed  by  the 
district  attorney  to  serve  an  order 
for  the  accused's  oral  examination 
In  proceedings  supplementary  to  ex- 
ecution, after  forfeiture  of  a  recog- 
nizance on  which  the  accused  was 
surety,  cannot  defend  on  the  ground 
that  the  order  was  Invalid  or  was 
returnable  In  the  wrong  county. 
Peo,  V.  Salomon,  212  N.  Y.  446,  100 
NE  111. 

88.  Glover  v.  State.  109  Ind.  391. 
10  NB  282:  State  v.  Hartman,  182  Mo. 
461,  81  SW  1372;  State  v.  Lehman, 
182  Mo.  424.  81  SW  1118.  103  AmSR 
670,  66  LRA  490;  Murphy  v.  State, 
124  Wis.  636.  102  NW  1087. 

[a]  Tot  sssmpla,  (1)  where  a 
proposition  to  let  a  contract  Is  one 
which  may  come  before  a  city  coun- 
cil for  ofnclal  action,  the  fact  that 
the  council  has  no  authority  to  enter 
into  the  contract  proposed  does  not 
prevent  the  payment  of  money  to 
councilmen  to  Influence  their  action 
on  the  same  from  constituting  brib- 
ery. State  V.  Campbell,  73  Kan.  688, 
85  P  784,  9  LRANS  533.  9  AnnCas 
1203;  Peo.  V.  Ellen,  138  Mich.  34,  100 
NW  1008:  Peo.  v.  Mol.  137  Mich.  692, 
100  NW  91S.  68  LRA  871.  4  AnnCas 
960.  (2}  An  Indictment  charging  de- 
fendant with  bribing  a  city  attorney 
to  advise  that  a  contract  should  be 
executed  between  the  city  and  cer- 
tain others,  where  the  measure  was 
one  which  might  come  -officially  be- 
fore the  city  attorney,  stated  an  of- 
fense, notwithstanding  the  contract 
was  one  which  the  city  council  had 
no  authority  to  make.  Peo.  v.  Mc- 
Garry,  136  Mich.  316,  99  NW  147. 

40.  Well  T.  Black,  (W.  Va.)  86  SE 
666. 

[a]    ZUdaeing  testlmonr.— An  offer 

of  money  to  a  member  of  the  public 
service  commission  to  Induce  htm  to 
testify  In  a  suit  to  enjoin  the  en- 
forcement of  a  rate  regulation  con- 
stitutes attempted  bribery,  whether 
such  testimony  Is  true  or  false.  Well 
V.  Black.  (W.  Va.)  86  SB  666. 

41.  Peo.  V.  Jackson,  121  App.  Dlv. 
856.  106  NYS  1046  [aff  191  N.  Y.  293, 
84  NB  66,  15  LRA.NS  1173.  14  Ann 
Cas  249];  Peo.  v.  O'Nell,  48  Hun  8« 
[aff  109  N,  Y.  261.  16  NE  681  (where 
•It  was  held- tbat-4he-o*ime  of  bribery 
Is  Just  as  mueb-  prove<l^b>  jth; 
that  the  ofll^i^ladlMd/ «U 
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accepts  a  bribe  to  influence  his  decision  on  a  ques- 
tion, even  to  decide  it  rightly,  he  is  guilty  of  brib- 
ery.*^ It  has  been  held  that  the  bribe  ne«d  not 
relate  to  a  specific  act  bat  may  relate  to  a  general 
course  of  future  conduct,"  although  in  some  states 
a  narrower  rule  has  been  adopted.** 

Accomplisluaent  of  act.  If  the  bribe  is  offered 
or  received  it  is  not  essential  that  the  act  for  which 
it  is  given  be  actually  accomplished;*''  and  the 
offense  may  be  completed,  although  the  person  to 
whom  the  bribe  was  offered  never  intended  to  be 
iofl^uenced  thereby,  concealing  such  intention  from 
the  person  offering  the  bribe,  hut  being  so  far  moved 
as  to  receive  the  money.**   But  it  seems  that  the 


act  must  be  one  that  is  capable  of  being  done.*' 

[M]  E.  The  Officer— 1.  In  Ooural.  It  has  fn- 
quently  been  said  that  at  common  law  the  ofteoae 
of  bribery  can  be  predicated  only  of  a  reward  given 
to  a  judge  or  other  person  concerned  in  the  admin- 
istration of  public  jiistiee,*"  but  it  has  been  denied 
that  the  common-law  offense  is  thus  limited.**  In 
any  event,  the  modem  defhiitionB  of  bribery, 
whether  statutory  or  otherwise,  commonly  include 
as  the  subject  of  it  all  persons  whose  ofi&eial  con- 
duct is  in  any  way  connected  with  the  administrar 
tion  of  the  government,  general  or  loeal,^  whether 
judieial,*^    legislative^"   executive,"*   or  ministe- 


under  the  Influence  of  the  bribe,  as 
thoURh  It  had  been  shown  that  he 
violated  his  duty  under  the  same  In- 
fluence); Rath  V.  State,  36  Tex.  Cr. 
142.  33  SW  229  (where  it  was  held 
that  an  Indictment  charging  defend- 
ant with  oflTerlng  to  bribe  a  county 
commissioner  need  not  state  that  the 
bribe  was  to  Induce  the  commissioner 
to  do,  or  not  to  do,  an  act  in  viola- 
tion of  his  duty;  but  that  the  offense 
la  complete  by  an  offer  to  bribe  the 
commissioner  to  vote  a  certain  way 
on  a  matter  on  which  by  law  he  is 
required  to  vote).  But  see  Hutchln- 
■on  v.  State,  S8  Tex.  293,  294  (where 
the  court  mJd:  "In  order  to  consti- 
tute the  offense  attempted  to  be 
ohargred,  the  gltt.  advantafe.  or 
emolument  must  be  tMstowed  lor  the 
purpose  of  inducing  the  officer  to  do 
a  particular  act  In  violation  of  his 
duty,  or  as  an  Inducement  to  favor, 
or  in  some  manner  aid  the  person 
offerlnir  the  same,  or  some  other  per- 
son, in  a  manner  forbidden  by  law"). 

42.  Peo.  V.  Jackson,  121  App.  Div. 
866,  lOe  NTS  1046  [afl  191  N.  T.  293, 
84  NE  65,  16  UtANS  1178,  14  Ann 
Cas  243]. 

[a]  "Th»  oompttoB  aimed  at  la 
sot  almplT  tke  dour  of  tUnffs  wUob 
mar  Istproper  In  tbemsuTss,  but 
even  the  dotng  of  proper  things  aS 
the  result  of  an  improper  agreement. 
The  statute  would  be  violated  as 
much  by  an  agreement  for  compensa- 
tion from  private  parties  to  take 
special  pains  to  decide,  even  prop- 
erly, a  matter  coming  before  the  offi- 
cer aa  It  would  by  an  agreement  to 
decide  it  Improperly.  In  other  words, 
the  statute  reaches  out  aa  much 
against  the  influencing  of  the  offi- 
cer* Judgment  or  decision  aa  It  does 
against  the  Improper  result  of  such 
Influence.  The  offense  Is  so  subtle  In 
Its  fruits  that  the  law  endeavors  to 
lay  the  axe  at  its  very  roots."  Peo. 
V.  Furlong.  140  App.  Dlv.  179,  IM, 
12B  NTS  164  [arr  201  N.  T.  611  mem, 
84  KB  1096  mem]. 

48.  Com.  V.  lApham,  166  Mass. 
480,  484.  81  NB  688  (where  It  was 
held  that  It  was  not  necessary  for 
the  Indictment  to  aver  a  corrupt  In- 
tention to  Influence  the  act  of  the 
officer  In  relation  to  any  speclflc  and 

? articular  matter  then  pending  be- 
ore  him,  or  which  was  then  expected 
to  come  before  him,  the  court  saying: 
"It  is  enough  to  aver  a  corrupt  In- 
tention BO  to  Influence  him  in  any 
matter  which  may  then  be  pending, 
or  which  may  by  law  come  or  be 
brought  before  him.  If  for  example 
an  executive,  legislative  or  judicial 
officer  is  bribed  corruptly  to  favor  a 
particular  person  in  any  and  all  mat- 
ters affecting  that  person  which  may 
come  before  such  officer,  without 
specification  or  knowledge  of  the  par- 
ticular matters  likely  to  come  up, 
the  statute  Is  broad  enough  to  In- 
•  etude  such  a  case"). 

[a]  Thus,  bribery  can  be  predi- 
cated on  the  payment  of  a  aum  of 
money  to  an  officer  and  the  receipt 
thereof  by  him,  for  the  purpose  of 
Influencing  his  conduct  In  reference 
to  arrests  of  persons  who  might 


therafter  violate  the  law.  Peo.  v. 
Markham.  84  Cal.  167.  30  P  620,  49 
AmR  700;  Com.  v.  Lapham,  156  Mass. 
480,  31  NE  638;  Peo.  v.  Furlong,  140 
App.  Dlv.  179,  126  NTS  164  [aff  201 
N.  T.  511  mem,  94  NE  1096  mem]: 
State  V.  L<a  Flame,  30  N.  D.  489,  162 
NW  SIO;  Mlnter  v.  State,  70  Tex.  Cr. 
634.  159  SW  286. 

44.  Barefleld  v.  State,  14  Ala.  603 
(holding  that  an  offer  to  bribe  a 
Judicial  officer  corruptly  to  decide  a 
cause  not  legally  pending  before  him 
Is  not  punishable  under  the  statuttfs, 
although  an  Indictable  offense  at 
common  law);  Newman  v.  State,  97 
Ga.  867.  23  SB  831. 

49*  Cal. — Peo.  v.  Bunkers,  2  CsL 
A.  197,  84  P  864. 

Ky.— Com.  v.  Koberts,  146  Ky.  290, 
140  SW  318. 

He.— State  v.  Miles,  89  Me.  142,  86 
A  70. 

Mass. — ■Com.  v.  Murray,  186  Mcms. 
S30. 

Mo. — State  v.  Lehman,  182  Mo.  424, 
81  SW,  1118,  103  AmSR  670.  66  LRA 
490;  State  v.  Meysenburg,  171  Mo.  1, 
71  SW  229. 

Pa. — Com.  V.  Jackson,  848  Pa.  530, 
94  A  233. 

Philippine.- — ^U.  S.  v.  Camacan,  7 
PhillppTne  829;  U.  8.  v.  AltMUi,  4 
Philippine  363. 

Tex. — Mtnter  v.  State.  TO  Tex.  Cr. 
684.  159  SW  286, 

Wis.— Dunn  v.  State,  186  Wis.  181, 
102  NW  936. 

Eng. — Sulston  v.  Norton,  8  Burr. 
1235.  97  Reprint  807. 

46.  Com  V.  Murray,  186  Blass.  680. 

47.  Com.  V.  Scalier,  29  SW  862,  16 
KyL  494. 

[a]  gsljrtsnos  of  ofles  to  be  UlleA. 
— The  offer  of  money  to  an  officer 
to  induce  him  to  appoint  or  to  vote 
for  a  certain  person  to  fill  an  office 
which  does  not  In  fact  exist  does  not 
constitute  bribery.  Com.  v.  Scalley, 
29  SW  362,  16  Kyi.  494;  Com,  v. 
Reese.  89  SW  862,  16  KyL.  498. 

[b]  VxoesH  to  M  avolttsa^^o 
constitute  the  offense  of  bribing  a 
witness  to  avoid  a  process,  there 
must  have  been  a  process  slthar 
Issued  or  served.  Harrison  v.  State, 
(Tex.  Cr.)  161  SW  662. 

48.  Ark.— State  v.  Bunch,  177  SW 
982.  986  [clt  C^c]. 

N.  J.— State  v.  Ellia,  88  N.  J.  I* 
102,  97  AmD  707  and  note. 

N.  T. — Peo.  V.  Van  de  Carr,  87  App. 
Dlv.  386,  84  NTS  461. 

Eng. — 4  Bl.  Comm.  139:  3  Coke 
Inst  146:  1  Hawkins  P.  C.  67. 

Ont. — In  re  Cannon,  17  Ont.  L..  862, 
366.  12  OntWR  171  [quot  Cycl. 

49.  Curran  v.  Taylor.  92  Ky.  637, 
18  SW  232.  13  Kyli  750:  State  v.  Sul- 
livan. 110  Mo.  A.  76,  84  SW  106; 
2  Bishop  Cr.  Law  I  85. 

[a]  Mglslattve  offiesr. — Bribery 
at  common  law  was  not  limited  to 
judicial  officers;  it  was  an  offense  to 
bribe  a  legislative  officer.  State  v. 
Davis,  18  Del.  189,  46  A  394:  State 
v.  Sullivan,  110  Mo.  A.  75,  84  SW  105; 
Com.  v.  Brown,  23  Pa.  Super.  470. 

60.  Ark. — State  v.  Bunch,  177  SW 
932  (engineer  of  Improvement  dis- 
trict). 


Del.— State  v,  Davis,  18  Del.  139. 
46  A  394. 

111.— Walsh  V.  Peo.,  66  111.  68.  16 
AmR  569. 

Kan. — Matter  of  Boseman.  42  Kan. 
451,  22  P  628  (officers  of  school  dis- 
tricts); State  V.  Pomeroy,  1  CentrU 
414  (where  it  was  held  that  a  senator 
In  the  state  legislature,  altbougli 
elected  by  a  district  which  Includes 
but  a  portion  of  the  state.  Is  an  ofll- 
cer  of  the  state  within  Oen.  St  c  31 
fi  193,  and  that  the  election  of  a 
United  States  senator  about  to  be 
held  la  a  "question,  matter,  cause  or 
prooeedlng  .  .  .  pending,"  within 
the  mMnIng  of  statute). 

Mass. — Com.  v.  Hunt,  216  Mass. 
186,  108  NB  398  (deputy  sealer  of 
weights  and  measoras). 

Nebr.— HcHarUn  v.  State.  96  Nebr. 
292,  145  NW  696  (county  attorney). 

N.  J. — State  V.  Ellis,  83  N.  J.  L. 
102.  97  AmD  707  and  note. 

N.  T.— Peo.  V.  Van  de  Carr,  87  Appt 
Dlv.  886,  84  NTS  461. 

N.  D.— State  v.  La  Flame,  SO  N.  D. 
489,  162  NW  810  (deputy  sheriff). 

Oh. — Amundson  v.  State.  28  Oh. 
dr.  Ct.  666  (members  of  municipal 
council). 

Pa— Com.  V.  Brown,  23  Pa,  Super. 
470;  Com.  v.  Taraborr^ili,  19  Pa.  Dist 
236  (foreign  consul);  Com.  v.  War- 
ren,  20  wklyNC  378  (where  it  was 
held  that  a  police  officer  in  tlie  per- 
formance of  his  duty  la  an  officer 
within  the  deflnltlon  of  bribery)- 
Ck>mpare  Com.  v.  Neely,  3  PIttsb.  527 
(where  It  was  held  that  county  com- 
missioners were  not  included  In  the 

Jrovlsions  of  the  Cr.  Code  [March 
1,  1860]  I  48). 
Philippine.— U.  S.  V.  Sanchei,  iS 
Philippine  S3;  C  S.  v.  Glmenea,  £4 
Philippine  464;  U.  S.  v.  Tan  Gee,  7 
Philippine  738  (police  officer):  U.  S. 
v.  Buenaventura,  6  Philippine  447; 
U.  8.  v.  Valdehuesa,  4  Philippine  470: 
U.  S.  v.  Navarro,  3  Philippine  633 
(sanitary  Inspector):  U.  S.  v.  Ful- 
gendo.  2  Philippine  462. 

Tex. — State  v.  Currie,  86  Tex.  17 
(where  It  was  held  that,  althouih 
the  office  of  county  attomer  was  not 
created  utitll  the  year  1866,  yet  the 
Incumbents  were  amenable  to  the 
provisions  of  the  penal  code  enacted 
in  1868);  Davis  v.  State.  70  Tex.  Cr. 
624.  168  SW  288. 

Va. — Haynes  v.  Com.,  104  Ta.  864. 
52  SB  358. 

Wash.— SUte  v.  Nick,  66  Wash.  134. 
119  P  15. 

61.  Peo.  V.  Jackson,  121  App.  Dlv. 
866,  106  NTS  1046  [aff  191  N.  T.  291. 
84  NB  66,  -16  LRANS  1173,  14  Ann 
Cas  843]  (coroner);  Morawleti  v. 
State,  46  Tex.  Cr.  486.  80  SW  997 
(Justice  of  the  peace) ;  State  v.  Lusk. 
16  W.  Va.  767  (arbitrator). 

[a]  A  proseovtliig  attonsr  Is  a 
Judicial  officer.  State  v.  Hennlng.  13 
Ind.  189;  Peo.  v.  Salsbury,  134  Hich. 
637,  96  NW  086  (city  attorney): 
State  V.  Currie,  86  Tex.  17  (county 
attorney). 

69.    Peo.  V.  Bunkers,  S  Oal.  A.  197. 
84  P  364;  State  v,  Geyer,  6  OhSCP 
646,  8  OhNP  242. 
S3.    SUte  V.   McDonald,  106  Ind. 
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rial;"  and  persona  who  execute  the  fnnotions  of  a 
public  offie^  or  who  hold  any  place  of  profit  or  trust 
under  any  law  of  the  state.**  These  words,  "ex- 
eeatire,  l^iislative,  and  judicial/'  are  meant  in  their 
broadest  sense,  and  are  intended  to  embrace  every 
officer  in  the  state,  whether  state,  eoonty,  or  mu- 
nicipal," including  deputies."  Certain  officers  are 
sometimes  expreealy  named  hy  statute  as  the  sub- 
jects of  bribery,^  such  as  municipal  offioers,"* 
sheriffs  and  other  peace  officers,"^  jurors,"*  wit- 
nesses,*"  del^ates  to  political  conventions,  com- 
mittees, or  gatherings,**  and  employees  of  officerB." 


233,  E  NB  607  (holding  that  a  town- 
ship trustee  Is  an  "executive 
officer");  State  v.  Womack,  4  Wash. 
1»,  i9  P  »89  (wbere  It  was  beld  that 
a  member  of  the  board  of  education 
la  an  executive  olllcer  within  the 
meanliiK  of  Pen.  Code  |  174  art  S 
f  1  of  the  constitution  not  limiting 
ttae  executive  ofUcers  of  the  state  to 
those  therein  mentioned) :  Well  V. 
Black.  (W.  Vb.)  86  8B'8«6  (holdlnfr 
that  members  of  the  public  service 
commission  are  "executive  offlcers"), 

[a]  "TlL*  term  'exsoutlTe  ofloeV 
iB  Bot  limited  la  fta  amlloatton  to 
tke  olUef  aadstMt*  of  the  Com- 
monwealth, but  embraces  as  well 
Inferior  executive  offlcers,  whose 
duties  are  for  the  most  part  mlnls- 
terlal."  Raynes  v.  Com..  104  Va. 
S54.  855,  62  SE  368. 

[b]  A  polio*  ofltoer  of  a  munlcl- 
pallt7  Is  an  executive  officer  within 
the  meanlnc  of  the  statutes.  Peo. 

Edson,  sTCal.  649,  10  P  192:  Peo. 
V.  Hartcham,  64  Cat.  167,  SO  P  620, 
49  AmR  700;  State  v.  Gardner,  88 
Hlnn.  180,  92  NW  B29:  Haynea  v. 
Com.,  104  Ta.  864,  62  SB  868. 

M.  DInrs  V.  state.  49  Ala.  811 
(where  It  was  held  that  a  county 
•oUeltor  was  a- "ministerial  offlcer' 
within  the  meanlnr  of  Code  |  8664): 
Sheely  t.  Peo.,  64  Ckilo.  188,  129  P 
101  (holding  that  a  county  commis- 
sioner Is  a  ministerial  ofliaer  within 
the  meanlmr  of  Rev.  St.  tlM8]  | 

U.'  Peo.  T.  Jaehne,  108  ft.  T.  181. 
8  NB  S74  (holding  that  such  term 
bitiludas  a  member  of  the  common 
council  or  other  maniclpal  officer); 
Amnndson  v.  State,  18  Oh.  Ctr.  Ct. 
466  (member  of  council  of  muniel- 
^lit^)^  State.  v.  Nick.  66  Wash.  184, 


*>waoa*  rafera  to 

'  uw  duties  of  an 


(police  officer), 
[a]   «he  tmm  " 

awone  azeentlnv    

oflice  otlier  tban  the  oOoor  or  a  <to 
fieto  rtBcer  nnOer  Petk  Code  |  878, 
Fm  v.  Salomon.  SIS  N.  T.  446.  106 
NB  m  [as  1S7  App.  XMv.  S16  mem, 
142  KTS  1186  memT- 

lb}  A  ggpseas  server  <i)  employed 
br  a  district  attorney,  who  served 
an  order  for  the  examination  sup- 
plementary to  execution  of  the 
surety  on  a  forfeited  recognisance, 
wts  exercising  one  of  the  rbnbttons 
of  the  ofllca.  within  Pen.  Law  |  878, 
denouncing  the  offense  of  bribing  any 
person  exercising  the  functions  of 
B.  Pio. 


a  public  office. 


V.  Salomon,  212 


N.  T.  446.  106  NB  111  [aff  167  App. 
Div.  916  mem.  142  NTS  1186  meml- 
fS)  A  process  server  employed  In 
the  oflice  of  a  district  attorney  la  not 
&  person  exercising  the  functions  of 
tn  office,  designated  by  Pen.  Law 
ert  170,  for  S  1826  of  that  article 
Vpllea  only  to  unlawful  fees  taken 
^  subordlnatesr  hence  one  who 
bribes  such  process  server  may  be 
prosecuted  under  {  878.  Peo.  v.  Salo- 
mon, supra. 

[c]  Person  aottar  Ik  olBolal  fiuo- 
tloB.  Giving  or  oftering  to  give 
money  or  something  of  value  to  a 
person  who  has  assumed  a  duty 
which  some  official  Is  authorised 
to  perform  la  not  bribery,  within  D. 
C.  Code  I  8<1  [31  U.  S.  St.  at  U  IS30 
c  S54J,  providing  for  the  punish- 
ment of  any  person  who  gives  or 
otters  to  give  money  or  anything  of 
nine  to  any  person  acting  In  an 
official  function;"  but  to  constitute 
the  crime  the  giving  or  offer  to  give 
mut  be  to  aomoorie  who  Is  charged 


by  law  with  acts  official  in  charac- 
ter, and  within  his  legal  duty. 
Thomson  v.  U.  S.,  87  App.  (D.  C.) 
461. 

56.  State  v.  Bunch,  (Ark.)  177 
SW  982. 

ST.  Kansas  v.  Pomeroy,  (Kan.) 
1  CentrLJ  411,  414  (where  It  was  held 
that  a  senator  In  the  state  legisla- 
ture la  "an  officer  of  the  state"); 
Peo.  v.  Swift,  69  Mich.  629.  26  NW 
694  (where  It  was  held  that  Howell 
Annot.  St.  IS  9241,  9242  applied 
as  well  to  municipal  as  to  state 
officers):  Guthrie  v.  State,  16  Nebr. 
6S7,  21  NW  466  (where  It  was  held 
that  a  state  marshal  may  be  prose- 
cuted for  accepting  a  bribe):  oavis 
V.  SUte,  TO  Tme.  Cr.  6S4,  168  8W 
888 

Sa.  Nam  V.  state,  69  Tex.  Cr.  484, 
129  SW  680,  AxinCasl912A  1268 
(holding,  however,  that  an  assistant 
Is  not  a  deputy);  O'Brien  v.  State, 
6  Tex.  A.  666. 

80.  Com.  V.  Jackson.  248  Pa.  680, 
94  A  238  (school  director). 

60.  Peo.  V.  McCann.  247  111.  180. 
93  NB  100.  80  AnnCaa  496;  In  re 
Cannon,  17  Ont  L.  862,  18  OntWR 
171. 

[a]  A  dspnty  sealer  of  welglita 

and  msasnres  Is  a  "municipal  officer" 
authorised  to  make  complaints  to 
enforce  Rev.  L.  c  67  t  83  et  seq  with 
reference  to  sales  of  coal,  so  that 
an  attempt  to  bribe  him  consti- 
tuted an  oftense,  in  violation  of  Rev. 
L.  c  210  I  6.  Com.  v.  Hunt,  216  Mass. 
126.  108  NE  899. 

(b]  A  p<fllea  Jvor,  in  any  con- 
tingency in  which  he  may  be  called 
on  to  act  In  his  official  capacity,  la 
a  municipal  officer,  within  Act  No. 
78  of  18907  defining  bribery.  State 
V.  AddlBon,  184  La.  641,  64  8  497. 

01.  CBrten  v.  State,  6  Tex.  A. 
66S. 

[al  Tho  wnd  •HdugtU*  Includes 
the  sDorliC  and  bla  depuues.  O'Brien 
V.  State,  6  Tex.  A.  6bS. 

[b]  *'Vko    woid    'peaes  oflear* 

...  (1)  Includes  sfierltts,  their 
■deputies,  Jailer^  cooatables,  marshals 
ox  Incorporated  towns,  and  persons 
specially  appointed  to  executo  crimi- 
nal process.  Any  person  appointed 
by  a  sheriff  as  ms  deputy,  and  who 
accepts  of  said  appointment,  and 
enters  upon  the  dutlea  of  the  office 
under  that  appointment  ...  Is  a 
deputy-shorin,  or  peace-officer.  In 
contemplation  of  the  law."  O'Brien 
V.  State,  6  Tex.  A.  666,  667.  (2)  But 
a  person  to  whom  a  constable  who 
has  made  an  arrest  delivers  the 
prisoner  to  take  him  to  his  friends 
to  secure  ball  but  who  Is  not  ap- 
pointed 'a  deputy  constable,  nor  ap- 
pointed by  a  magistrate  to  execute 
criminal  process,  nor  by  the  sheriff 
as  a  guard.  Is  not  a  "private  person 
specially  appointed  to  execute  crimi- 
nal process,*'  within  Code  Cr.  Proc. 
(1896)  art  48.  and  hen<»  Is  not  a 
peace  officer,  a  subject  of  bribery, 
under  Pen.  Code  (1895)  art  188. 
Messer  v,  Stats^  87  Tex.  Cr,  686, 
40  SW  488. 

[c]  A  ohief  of  poUee  of  a'  city 
engaged  In  assisting  a  deputy  sheriff 
to  make  an  arrest  is  a  peace  officer, 
wHhIn  the  statutt^s  deflnlnic  the 
offense  of  attempting  to  bribe  a 
peace  officer.  Lee  v.  State,  47  Tex. 
Cr.  620.  85  SW  804. 

63.  SUte  V.  Glaudl.  43  La.  Ann. 
914,  9  8  926;  SUte  v.  McCrystol.  48 
La.  Ann.  907,  9  S  928  (both  of  which 


Such  statutes  do  not,  however,  abn^te  the  com-  . 
mon  law  but  are  more  comprehensive  in  their 
ebaracter."" 

The  United  States  BeviBod  Statntos  make  it  a 
erime  to  bribe  or  to  offer  to  bribe  "any  officer  of 
the  United  States,"  or  "any  person  acting  for  or 
on  behalf  of  the  United  States  in  any  official  funor 
tion,  under  or  by  authority  of  any  department  or 
office  of  the  Qovemment,"  to  induce  him  to  do  or 
to  conit  to  do  any  act  in  violation  of  his  lawful 
duty."  An  offer  made  to  a  person  in  contemplation 
of  a  mere  probability  that  he  may  be  called  to  per- 

hold  that  acts  [1878]  No.  69  is  not 
confined  to  bribing  or  attempting  to 
bribe  Jurors  actually  impaneled  and 
sworn  to  try  a  particular  case,  but 
applies  to  all  Jurors  who  have  been 
lawfully  selected  and  summoned  to 
act  as  such):  Kemble  v.  Kalghn,  181 
App.  Dlv.  63,  116  NTS  809  (per 
Houghton,  J.,  dissenting). 

ea.  Peo.  V.  HcOee,  84  Cal.  A.  668. 
141  P  1066;  Kemble  v.  Kalghn,  181 
App.  Dlv.  68,  116  NTS  809  (per 
Houghton.  J.,  dissenting). 

[aj  Who  la  a  witnssa, — (1)  One 
who  swears  to  an  indictment  charg- 
ing an  Illegal  sale  of  Intoxicants  was 
not  therefore  a  witness  within  Pen. 
Code  I  188,  proriding  that  any  wit- 
ness who  receives  a  bribe  to  In- 
fluence his  testimony  or  to  absent 
himself  from  trial  is  guilty  of  a 
felony,  the  term  "witness"'^  being 
used  as  defined  by  Code  Civ.  Proc 
I  1878.  declaring  that  a  witness  la 
a  person  whose  declaration  under 
oath  Is  received  in  evidenca.  Peo. 
V.  McOee,  24  Cal.  A.  568.  141  P 
1066.  (8)  The  acenaed  who  veri- 
fied the  complaint  In  a  prosecution 
for  the  Illegal  sale  of  Intoxicants 
was  to  be  held  one  "about  to  be 
called  as  a  witness"  within  Pen. 
Code  I  188  making  it  a  felony  for 
such  a  person  to  solicit  or  receive 
a  bribe  to  absent  himself  from  trial. 
Peo.  V.  HcQee,  supra.  (8)  Under 
Remington  St  B.  Code  II  899,  401,  a 
witness  for  plaintiff,  who  offered  for 
a  consideration  to  make  an  affi- 
davit for  use  on  a  motion  for  a  new 
trial  that  his  testimony  at  the  trial 
was  falsa,  was  held  to  have  violated 

L2824,  one  testifying  by  aflUavlt 
Ing  a  "witness"  wlUiln  that  aoe- 
Uon.  State  v.  Dooloy.  SS  Wash. 
488.  144  P  654. 

M.  Peo.  V.  Hurler.  1S5  Cal.  861. 
68  P  514  (holding  that  one  ele^tml  as 
a  delegate  to  a  political  convention 
not  ret  organlied  la  a  member 
thereoQ. 

•8.  &rkor  V.  State.  69  Oto.  8t  68, 
68  NB  676  (accountant  emplorcd  by 
th"  board  of  revlBlDn). 

M.  Btata  v.  Bills,  it  N.  J.  L.  102, 
97  AmD  707;  Bute  v.  Womack.  4 
Waah.  16,  S6  P  989. 

6T.  U.  8.  Rev.  St  11  8461,  SBOl: 
Haas  T.  Henkel,  S16  U.  S.  468,  80 
set  SIS.  64  li.  ad.  66»,  17  AnnCaa 
1112. 

[a]  An  *^So«r  of  the  Valtod 

■tatea**  (1)  Is  one  who  is  either 
appointed  by  the  president  by  and 
with  the  advice  and  consent  of  the 
senate,  or  bv  the  president  alone, 
the  courU  oi  law,  or  the  heads  or 
some  executive  department  of,  the 
government.  TJ.  8.  v.  Brents,  196 
Fed.  980;  U.  S.  v.  Van  Wert,  186  Fed. 
974.  (2j_  An  immigration  inspector 
in  an  officer  of  the  United  States. 
Becharlas  v.  U.  8.,  208  Fed.  148,  126 
CCA  869.  (8)  But  a  special  officer 
appointed  by  the  commissioner  of 
Indian  affairs  for  the  suppression 
of  the  liquor  traffic  Mnong  the  In- 
dians Is  not.  V.  8.  V.  van  Wert, 
19Fi  Fed.  974. 

[b]  The  term  "person  acting  for 
or  on  behaU  of  the  Vnlted  States 
la  anr  offiotal  funetton"  has  been. 
tiAld  to  Include:  (1)  An  Indian  agent. 
Sharp  V.  U.  S.  188  Fed.  878,  71 
CCA  268  [rev  18  Okl.  622,  76  P  177]. 
(2)  A  member  of  a  board  of  ex* 
amlning  surgeons  appointed  by  the  ■ 
commissioner  of  pensions.  U.  S. 
Van  Leuvep^g^2^'^od.r63 
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form  official  functions,  and  intended  to  influence 
his  conduct  in  performance  of  such  functions  if 
he  diall  be  so  called,  does  not  violate  this  stat- 
ute." 

Brilkerj  of  agent  or  employee.  It  is  made  an 
offense  in  some  states  for  -any  one  to  give,  offer,  or 
promise  to  an  agent  or  employee  any  gift  or  gra- 
tuity with  intent  to  influence  his  action  in  relation 
to  bis  principal's  or  employer's  businera.'^ 

7]  2.  Dfl  Facto  Officers.  A  person  exercising 
the  functions  of  an  ofiiee  de  facto  is  subject  to  the 


statutes  denouncing  the  crime  of  bribery."  He 
will  not  be  permitted  to  raise  the  question  as  to 
whether  he  was  an  officer  de  jure.'^  In  a  prosecu- 
tion for  offerii^  a  bribe  to  an  officer  who  is  acting 
as  such  under  a  statute,  his  ofliciat  acts  are  not  sub- 
ject to  collateral  attack,  and  defendant  cannot  ques- 
tion the  constitutionality  of  such  statute.'^  So  in  a 
prosecution  of  defendant  for  holding  himself  out  as 
an  officer  under  color  of  authority,  and  solieiting 
and  accepting  a  bribe,  it  is  no  defense  that  he  bad 
no  right  to  act  as  snoh  officer." 


m.  ATTEKFT  TO  BRIBE 


[$  8]  The  attempt  or  offer  to  bribe  a  person, 
even  tnon^  there  is  no  delivery  or  acceptance  of 
the  gift  or  reward  offered,  is  a  misdconeanor  at 
common  law,"  and  is  also  punishable  by  statute 
just  as  the'  substantiTe  offense  is  punished.^''  The 
actual  tender  of  a  bribe  is  not  necessary  to  perfect 

IV.  SOUaiTATIOK  OF  BRIBE 

[$  9]  Except  in  states  where  only  those  acts  are  .  the  solicitation  of  a  bribe  by  a  public  officer  is  an 
offenses  which  are  declared  to  be  such  by  statute,^  |  offense,"'  although  the  person  solicited  refuses  to 


the  offrase  of  attempting  to  bribe,"  bnt  any  ex- 
pression of  an  ability  to  produce  a  bribe  is  soffldent 
to  complete  the  off^se." 

The  Mlidtatton  of  a  bribe  does  not  etmstitnte  an 
attempt  to  aceept  or  to  reeeive  a  bribe." 


Kessel,  62  Fed.  67.  <S>  A  person  em- 
ployed by  the  United  States  as  an 
assistant  statistician  In  the  depart- 
ment of  agriculture.  U.  8.  v.  Haas, 
163  Fed.  908.  (4)  A  posUl-card 
asent  designated  by  the  postmaster- 
reneral  to  Inspect  paper  for  postal 
cards  furnished  the  public  printer 
under  contract  with  a  paper  manu- 
factarinff  conmany.  Thomson  V.  U. 
B..  App.  (D.  C.)  4«1.  (6)  A  secret 
service  operative  employed  by  the 
secretary  of  the  treasury  to  aid  In 
the  detection  and  suppression  of 
frauds  or  crimes  anlnst  the  reve- 
nue laws.  U.  S.  V.  Inrham.  97  Fed. 
98S.  (6)  An  Interpreter  of  the 
Chinese  lanfuase  appointed  by  the 
secretary  of  zae  treasury.  Is  not 
acting  within  the  scope  of  hla  official 
doty  under  such  appointment  while 
serving  as  Interpreter  of  such  Ian- 
Kuage  at  a  hearing  of  a  criminal 
cha»e  before  the  United  States  com- 
missioner. In  re  Tee  Oee,  8S  Fed. 
146.  * 

[c]  Member  of  oongr— ■■■  A  per- 
son elected  to  the  office  of  senator 
of  the  United  SUtes,  until  he  has 
been  accepted  by  the  senate  as  a 
member  and  has  assumed  the  duties 
of  the  office.  Is  not  a  "member  of 
Congress"  within  the  meaning  of 
U.  S.  Rev.  St.  9  1781.  U.  S.  v.  Diet- 
rich, 12«  Fed.  876. 

ea.  In  re  Tee  Qee,  88  Fed.  145; 
Benson  v.  U.  S.,  27  App.  (D.  C.)  S31. 

69.  N.  T.  Pen.  Code  §  3S4r  [clt 
Kemble  v.  Kalghn,  181  App.  Dlv.  63, 
68,  116  NTS  81)9,  per  Houghton.  J., 
dissenttng]. 

[a]  The  payment  of  UUolt  ot 
secret  oommlsslons  by  a  third  person 
to  an  agent  to  influence  his  action 
with  reference  to  the  affairs  of  the 
principal  is  made  a  criminal  offense 
under  some  statutes.  Rex  v.  Rablno- 
Vltch.  25  Man.  341. 
-  70.  Ala.— Diggs  V.  Bute,  49  Ala. 
311. 

Ark.— State  v.  Buntih,  177  BW  932, 
935  [clt  CycJ. 

111.— Peo.  V.  McCann.  247  111.  180, 
98  NE  100,  20  AmSR  496. 

Ind,— State  v.  Ray,  163  Ind.  334, 
64  NE  1067;  State  v.  Duncan,  153  Ind. 
318,  64  NE  1066.  . 

Mass. — Com.  v.  Wotton,  201  Mass. 
81,  87  NE  202. 

N.  C— State  v.  Wynne,  118  N.  C. 
1206.  24  SE  216. 

Tex. — Florez  v.  State,  11  Tex.  A. 
102. 

[a]  Where  the  law  makes  no  pro- 
vision for  the  appointment  of  a  de 
]nxs  o&oer  there  can  be  no  de  facto 
officer.  Messer  v.  State,  37  Tex.  Cr. 
635.  40  SW  488. 


71.  State  T.  Duncan,  1B3  Ind.  318, 
54  NE  1066;  Well  v.  Black,  (W.  Va.) 
86  SE  666. 

72.  State  V.  Gardner,  64  Oh.  St.  24, 
42  NE  999.  31  LRA  660. 

73.  Ex  p.  Winters,  10  Okl.  Cr.  692, 
140  P  164.  Gl  L.RAXS  1087  and  note. 

74.  U.  8.— U.  S.  V.  Oreen.  136  Fed. 
618  [air  199  U.  8.  SOI.  26  SCt  748,  60 
U  ed.  828]. 

Ala.— Bareneld  v.  State.  14  Ala.  601. 

111.— Walsh  V.  Peo.,  66  111.  68,  16 
AmR  S6». 

Ky.— Com.  t.  Bailey,  S2  SW  299,  16 
KyL  688. 

Mo.— State  V.  SuUlvan.  110  Mo.  A. 
76.  84  SW  106. 

N.  J.— State  T,  ElUs.  »  K.  J.  L. 
102,  97  AmD  707  and  note. 

Pa. — Com.  V.  Tamborrelll.  19  Pa. 
Dlst.  286,  287. 

Vt.— State  V.  Keyes,  8  Vt  67.  SO 
AmD  4B0. 

Va. — Com.  V.  Chapman,  1  Va.  Cas. 
(8  Va.)  188. 

Eng. — Rex  v,  Vaughan,  4  Burr. 
2494,  98  Reprint  308;  Rex  v.  Plymp- 
ton,  2  Lid.  Baym.  1377,  92  Reprint 
397;  Rex  v.  Cripland,  11  Mod.  387,  88 
Reprint  1105;  Wade  v.  Broughton,  3 
Ves.  &  B.  172,  36  Reprint  444. 

Ont. — Reg.  V.  Bunting,  7  Ont.  524. 

[a]  Benson  for  rale>~"Why  Is  the 
mere  unsuccessful  attempt  to  bribe 
criminal?  The  officer  refuses  to  take 
the  offered  reward,  and  his  integrity 
is  untouched — his  conduct  uninflu- 
enced by  it.  The  reason  for  the  law 
Is  plain.  The  offer  is  a  sore  tempta- 
tion to  the  weak  or  the  depraved.  It 
tends  to  corrupt,  and,  as  the  law  ab- 
hors the  least  tendency  to  corruption, 
it  punishes  the  act  which  is  calcu- 
lated to  debase,  and  which  may  affect 
prejudicially  the  morals  of  the  com* 
munity.  The  attempt  to  bribe  Is. 
then,  at  common  law  a  misdemeanor; 
and  the  person  making  the  offer  is 
liable  to  Indictment  and  punishment." 
Walsh  V.  Peo.,  06  111.  68,  60.  16  AmR 
569. 

[b]  Tacts  held  to  show  attenq^d 
hrlbwy  rather  than  frustrated  or  con- 
summated bribery.  U.  S,  v,  Te  Tong, 
26  Philippine  463;  U.  S,  v.  Sy-Sulkao. 
18  Philippine  482;  U.  S.  v.  Tan  Qee. 
7  Philippine  738;  U.  8.  v.  Camacan, 
7  Philippine  329;  U.  S.  v.  Paua,  6 
Philippine  740. 

75.  tl.  S.— U.  S.  V.  Worrall.  2  Dall. 
384,  I  L.  ed.  426,  28  F.  Cas.  No.  16.766. 

Ala. — Caruthers  v.  State,  74  Ala. 
406  (holding  that  an  offer  made  by 
defendant  to  a  Juror  to  "chop  cotton 
a  week"  for  him  If  he  would  secure 
his  acquittal  was  an  offer  to  bribe 
such  Juror,  and  was  an  Indictable  of- 
fense under  the  code  of  1876). 


Ind. — State  v.  McDonald,  106  Ind. 
238,  6  NE  607  (where  the  court  held 
that  an  offer  to  a  township  trustee 
that  if  be.  as  such  trustee,  would 
purchase  twelve  seta  of  reading 
charts  for  the  Bum  of  oAe  hundred 
and  seventy-five  dollars  the  vendor 
would  then  give  him  a  voucher  and 
receipt  In  hla  favor  for  one  hundred 
and  ninety-four  dollars  on  the  town- 
ship was  an  attempt  to  bribe,  and  In- 
dictable under  Rev.  St  S  2009). 

Kan. — tn  re  Boseman,  42  Kan.  461, 
22  P  628  (where  It  was  held  that  an 
attempt  to  bribe  a  member  of  a 
ecbooi  board  to  Induce  the  making  of 
a  contract  to  put  up  lfghtnin|r  rods 
on  the  Bchoolbouse  was  an  Indictable 
offense  under  the  Crimea  Act). 

Oh, — Watson  V.  State,  39  Oh.  St 
128  (holding  that  an  attempt  by  a 
bribe  to  Influence  the  vote  of  a  mem- 
ber of  the  legislature  on  a  pendLnE 
bill,  either  in  a  committee  of  which 
he  is  a  member  or  in  the  house  when 
the  bill  is  put  to  a  vote.  Is  a  crime 
under  the  statute), 
___Philipplne.— U.  S,  v.  Vallados.  4 
Philippine  839. 

76.  Peo.  V.  Ah  Fook.  62  Cal.  493: 
Lee  V.  State.  47  Tex.  Cr.  620.  86  SW 
804:  O'Brien  v.  State,  «  Tex.  A.  66S, 

77.  Lee  v.  State,  47  Tex.  Cr.  630,  85 
SW  804;  O'Brien  v.  State.  6  Tex.  A. 
66t, 

[a]  An  offer  Is  an  overt  aet  which 
completes  the  attempt  State  v.  Ar- 
mijp,  19  N.  M.  345,  142  P  11S6;  Com. 
V.  Harris,  1  LegGax  (Pa.)  455;  Com. 
V.  Warren.  20  WklyNC  (Pa.)  378: 
Johnson  V,  State.  49  Tex.  Cr.  250,  92 
SW  257, 

78.  State  V.  Campbell,  70  Kan.  900. 
79  F  1133;  State  V.  Bowles,  70  Kan. 
821.  79  P  726.  69  LRA  176. 

78.  State  v.  Campbell.  70  Kan.  900. 
79  P  1133:  State  v.  Bowles.  70  Kan. 
821.  79  P  726,  69  LRA  176;  Hutchin- 
son V.  State.  36  Tex.  293  (where  it 
was  held,  previous  to  the  revision  of 
1879,  that  an  offer  to  accent  a  bribe 
was  not  punishable  under  tne  laws  of 
the  state  of  Texas). 

80.  Cal. — Peo.  v.  Squires,  99  Cal. 
327,  33  P  1092. 

111. — Busse  v.  Peo.,  65  111.  66  note: 
Walsh  v.  Peo..  66  111.  68,  62,  16  AmR 
569  (where  the  court  said:  "Accord- 
ing to  the  well  established  principles 
of  the  common  law,  the  proposal  to 
receive  the  bribe  was  an  act  which 
tended  to  the  prejudice  of  the  com- 
munity; greatly  outraged  public  de- 
cency; was  in  the  highest  degree  In- 
jurious to  the  public  morals;  was  a 
gross  breach  of  official  duty,  and 
must  therefore  be  regarded  as  a  mis- 
demeanor,  for   which   the  party  is 
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cooperate.*^   The   erime   is  complete   vhea   the  j  solicitation  is  made." 

V.  INDIOTHENT.  INFOBUATION,  OB  COMPLAINT*' 


10]  A.  In  OeneraL  An  indictment  or  informa- 
tion for  bribery  should  charge  with  certainty  and 
precision  all  the  facts  and  circumstances  necessary 
to  constitute  the  offense;"  and  when  based  on  a 
statnte  must  be  framed  in  reference  thereto,  and 
conform  to  either  its  letter  or  its  substance.** 
^Vbere  all  the  facts  which  constitute  the  offense 
are  set  forth  in  the  statute,  the  indictment  may 
fhnTge  the  offense  in  the  language  of  the  statute 
without  greater  particularity.^*  But  if  the  statute 
does  not  set  forth  all  of  the  elements  necessary  to 
constitute  the  offense  intended  to  be  punished  an 


statute  is  not  sufficient.  It  must,  in  such  ease,  go 
further,  and  allege  with  certainty  all  of  the  par- 
ticular facts  necessary  to  bring  the  case  within 
the  intent  and  meaning  of  the  statute.*^  The  grava- 
men of  the  offense  of  bribery  of  an  official  is  the 
intention  to  influence  his  official  action  by  giving 
or  offering  him  a  bribe,  and  if  all  the  facts  neces- 
sary to  constitute  this  are  alleged,  no  other  all^a^ 
tions  are  necessary." 

11]  B.  Farticnlar  Averments — 1.  Natnre  and 
Vi^ne  of  Bribe.  An  indictment  for  bribery  should 
allege  the  offer,  gift,  or  receipt  of  something  of 


indictment  which  simply  follows  the  words  of  the     value  as  a  bribe.^  It  is  not  essential  to  set  forth  a 


lisble  to  Indictment.  It  la  an  ofTenae 
more  serious  and  comiptlnff  in  Us 
tendencies  than  an  Ineffectual  at- 
t»mpt  to  bribe"). 

Micb.— Peo.  V.  Hammond.  13S  Mich. 
iiZ,  93  NW  1084. 

Mtnn. — State  Durnam,  71  Hlnn. 
150.  75  NW  1127. 

Mo. — State  V.  Sullivan,  110  Uo.  A. 
75.  84  SW  105. 

Oh.— State  V.  Abbot,  5  OhSftCP  660, 
1  OhNP  447. 

Wis.— Rudolph  V.  State,  128  Wis. 
107  NW  466.  116  AmSR  32  and 

note. 

Compare  State  v.  Deaforfes,  48  La. 
Ann.  73,  18  S  912  (where  It  Is  held 
that  the  offense,  although  denounced 
by  statute,  was  not  punishable  at 
common  law), 

Bl.  Peo.  V.  Hammond,  132  Mich. 
ili.  93  NW  1084;  State  v,  Durnam, 
73  Slinn.  160,  76  NW  1127;  Rudolph 
T.  SWte.  128  Wis.  222.  107  NW  466, 
116  AmSR  32  and  note. 

Sa.  AmundBon  v.  State,  28  Oh.  Cfr. 
Cl.  6S&:  State  v.  Geyer,  6  OhS&CP 
646.  3  OhNP  242  (where  it  was  fur- 
ther held  that  the  state  need  not 
prove  that  the  thing  solicited  was 
the  only  consideration  that  was  to 
Influence  defendant  with  respect  to 
his  offlclal  duty). 

S3.  iBdletmeat  and  Information) 
Duplicity  see  Indictments  and  Infor- 
mations [22  Cyc  376].  Joinder  of 
parties  see  Indictments  and  Informa- 
tions [22  Cyc  873]. 

[a]  Varmm  of  InOlotnaents,  Infor- 
ButloBs,  or  oonvlalnta,  in  whole  or 
fn  part.  V.  S.  v.  Boyer,  86  Fed.  426; 
White  V.  State.  108  Ala.  72,  16  S  63; 
Camthers  v.  State.  74  Ala.  406;  DIebb 
V.  State.  49  Ala.  311;  Watson  v.  State, 
»  Aric  299;  Peo.  v.  Glass,  168  Cal. 
ISO,  112  P  281;  Peo.  v.  Squires.  B9 
^1.  327,  38  P  1092;  Peo.  v.  Sfarkham, 
t4  Cal.  1S7.  30  P  620,  49  AmR  700: 
Peo.  V.  McGee.  24  Cal.  A.  663.  141  P 
11)65;  Peo.  v.  VInellione,  17  cral.  A. 
S13.  ISO  P  488:  Peo.  V.  Shnmons,  7 
CaX.  A.  686,  96  P  1032;  State  v.  Barr, 
:i  Del.  340.  79  A  730;  State  v.  Davis, 
IS  Del.  139.  46  A  394;  Thomson  v.  U. 
S..-37  App.  (D.  C.)  461;  Tillman  v. 
State.  58  Pla.  113.  60  S  676,  138  Am 
8R  100,  19  Annies  91;  State  v.  Pearce, 
H  Fla.  153;  Shlrcliff  v.  State.  96  Ind. 
W»:  State  V.  Walls,  64  Ind.  561; 
State  V.  Hennlng.  33  Ind.  189;  Matter 
of  Bozeman.  48  Kan.  451.  22  P  628; 
State  V.  McCrystol.  43  La.  Ann.  907. 
>S  932;  State  v.  Miles,  89  Me.  142,  36 
A  70:  Com.  V.  I^pham.  166  Mass.  480, 
31  NE  638;  State  v.  Howard.  66  Minn. 

68  NW  1096.  61  AmSR  403.  34 
l.RA  178;  State  v.  Graham.  96  Mo. 
no.  8  SW  911;  Peo.  v.  Furlong.  140 
App.  DlT.  179,  126  NTS  164  [aff  201 
T,  511  mem,  94  NE  1096  mem]; 
State  V.  Prltchard,  107  N.  C.  921,  12 
3E  60;  Reed  v.  State,  48  Tex.  319; 
Mlnter  v.  State,  70  Tex.  Cr.  634.  159 
SW  286;  Morawlets  V.  S.,  46  Tex.  Cr. 
m.  80  SW  ?97;  Moore  v.  State,  44 
Tes.  Cr.  159,  69  SW  621;  Old  V.  Com.. 
18  Oratt.  (59  Va.)  916;  Newell  v. 
•om..  2  Wash.  (2  Va.)  88;  State  v. 
womack.  4  Wash.  19.  29  P  939;  State 
*.  Lu8k.  16  W.  Va.  767:  Shultz  v. 
State.  133  Wis.  216.  11$  NW  428: 
V»phy  V.  State.  184  Wis.  686,  102 
^  1087;  Rfix  V.  Cusano,  6  Etap.  231. 


84.  Ala. — Rivera  v.  State,  97  Ala. 
72,  12  S  434. 

Cal. — Peo.  V.  Ward.  110  Cal.  369, 

42  P  894;  Feo.  v,  Turnbull,  93  Cal. 
630,  29  P  224. 

Ky.— Com.  v.  Steele,  97  Ky.  27,  29 
SW  866,  16  KyL  700. 

Mo.--State  v.  Schnettler.  181  Mo. 
173.  188,  79  SW  1123  [cit  Cyc];  State 
V.  Meysenburg.  171  Mo.  1,  26,  71  SW 
229  [cit  Cyc]. 

Okl. — Petfttl  V.  State,  7  Okl.  Cr. 
12,  121  P  278. 

Pa. — Com.  V.  JacKson,  248  Pa.  630, 

94  A  233. 

Tex. — Hutchinson  v.  State,  36  Te^i:. 
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Va.— Newell  v.  Com.,  2  Wash.  (2 

Va.)  88. 

Wash, — State  v,  Womack,  4  Wash. 
19.  29  P  939, 

[a]  Averment  of  a  Isffal  oonoln- 

siou^— A  general  averment  that  de- 
fendant bribed  a  certain  person  to  do 
a  certain  thing  Is  the  averment  of  a 
legal  conclusion  only,  and  la  insuffi- 
cient. Peo.  v.  Ward.  110  Cal.  369,  42 
P  894;  Gunning  v.  Peo..  189  III.  165, 

59  NE  494.  82  AmSR  433;  State  v. 
Meysenburg,  171  Mo.  1.  71  SW  229 
(holding  that  an  indictment  of  an  as- 
aemblyman  for  accepting  money  un- 
der a  threat  that  until  It  was  paid  he 
would  "oppose,  resist,  withstand, 
thwart  and  defeat"  an  ordinance  was 
defective  for  falling  to  allege  how  he 
would  accomplish  these  things,  this 
allegation  being  merely  a  conclusion 
of  law). 

[b]  indlotmenti  held  naolent.— 

Peo.  V.  Glass,  158  Cal.  660,  112  P  281; 
Peo.  V.  McGee,  24  Cal.  A.  663,  141  P 
1066;  Peo.  v.  Emmons.  7  Cal.  A.  685. 

95  P  1032;  In  re  Bunkers,  1  Cal.  A. 
61,  81  P  748;  Thomson  v.  U.  S..  87 
App.  (D.  C.)  461;  Benson  v.  U.  B..  27 
App.  (D.  C.)  331;  State  v.  Schnettler, 
181  Mo.  173.  79  SW  1123;  State  v. 
Lucero,  20  N.  M.  66,  146  P  407:  Peo. 
V.  Furlong,  140  App.  Div.  179,  126 
NTS  164  [aff  201  N.  T.  611  mem,  94 
NE  1096  memi;  State  v.  Wynne.  118 
N.  C.  1206,  24  SB  216;  DIegel  v.  State. 
38  Oh.  Clr.  Ct  82;  Mlnter  v.  State.  70 
Tex.  Cr.  634,  169  SW  286;  Moore  v. 
State.  44  Tex.  Cr.  168.  69  SW  621; 
State  V.  Marion,  68  Wash.  676.  124 
P  126:  State  v.  Womack,  4  Wash.  19, 
29  P  939- 

65.  Ark. — Watson  v.  State,  29  Ark. 
299 

Cal. — Peo.  V.  Seeley.  137  Cal.  13.  69 
P  693;  Peo.  v.  Ward.  110  Cal.  369.  42 
P  894;  Peo.  v.  Squires,  99  Cal.  327, 
33  P  1092;  Peo.  v.  Edson,  68  Cal. 
549.  10  P  192;  Peo.  v.  Markham,  64 
Cal.  167.  30  P  620.  49  AmR  700;  In  re 
People.  2  Cal.  564;  In  re  Bunkers,  1 
Cal.  A.  61.  81  P  748. 

Ind. — Hlgglna  v.  State.  167  Tnd.  57, 

60  NE  685:  Glover  v.  State.  109  Ind. 
391.  10  NE  288;  State  v.  McDonald. 
106  Ind.  233,  6  NE  607;  State  v.  Walls, 
54  Ind.  561. 

Ky,— Com.  v.  Hurt.  10  KyL  773. 

La. — State  v.  Taylor,  44  La.  Ann. 
967.  11  S  676;  State  v.  Glaudl,  43  La. 
Ann.  914.  9  S  925;  State  v.  McCrystol. 

43  La.  Ann.  907.  9  S  922. 

Mass. — Com.  v.  Donovan.  170  Mass. 
228,  49  NE  104;  State  v.  Lapham,  166 
Mass.  480,  81  NE  638. 

Minn. — State  v.  Howard,  66  Minn. 


309.  68  NW  1096,  61  AmSR  408,  34 

LRA  178. 

Mo. — State  V.  Meysenburg.  171  Mo. 
1,  25,  71  SW  229  Felt  Cyc]. 

N.  T. — Peo.  V.  Willis,  24  Misc.  549, 
54  NTS  62;  Peo.  v.  Jaehne.  4  N.  Y. 
Cr.  478. 

N.  C— State  v.  Wynne,  118  N.  C. 
1206.  24  SE  216. 

Oh. — State  v.  Bauer,  f  Oh8ft(7P  199, 
1  OhNP  103. 

Okl. — Sharp  v.  U.  S.,  18  Okl.  622,  76 
P  177. 

Philippine.— 0.  S.  V.  De  Castro,  2 
Philippine  616. 

Tex. — Reed  v.  State.  43  Tex.  319; 
Davis  V.  State,  70  Tex.  Cr.  624.  168 
SW  288;  Lee  v.  State.  47  Tex.  Cr.  620, 
86  ?W  804. 

Va.— Old  V.  Com.,  18  Gratt.  (59  Va.) 
916. 

Wash. — State  v.  Hllby.  26  Wash. 
661,  67  P  862;  Armstrong  v.  Van  De 
Vanter.  21  Wash.  688,  69  P  610. 

W.  Va.— SUte  v.  Ltisk,  16  W.  Va. 

767. 

Be.  state  v.  Howard,  66  Minn.  309. 
68  NW  1096,  61  AmSR  403,  84  LRA 
178.  See  Indictments  and  Informa- 
tions lli  Cyc  836  et  seq]. 

87.  iRlvers  v.  State,  97  Ala.  72,  12 
3  434;  State  v.  Howard.  66  Minn.  309, 
68  NW  1096,  61  AmSR  403.  34  LRA 
178;  State  v.  Meysenburg,  171 -Mo.  1, 
71  SW  229. 

88.  U.  S.— Sharp  v.  U.  S.,  188  Fed, 
878.  71  CCA  258. 

Mass. — Com.  v.  Milllken,  174  Mass. 
79.  54  NE  357. 

Mo. — State  v.  Graham,  96  Mo.  120, 
8  SW  911. 

S.  C. — State  v.  Smalls,  11  S.  C.  262. 

Tex.— Ruffln  V.  State,  36  Tex.  Cr. 
566,  38  SW  169;  Rath  v.  State,  36 
Tex.  Cr.  142.  33  SW  229. 

[a]  lUUBtratlons. — (l)  An  Indict- 
ment against  a  school  trustee  for 
having  accepted  money  for  (Mintract- 
Ing  to  purchase  furniture  and  sup- 
plies to  a  large  amount  for  the  school 
need  not  contain  an  averment  as  to 
the  amount,  quality,  or  description 
of  the  property  contracted  for  or 
purchased.  Glover  v.  State.  109  Ind. 
391.  10  NE  382.  (2)  The  Indictment 
need  not  aver  that  defendant  was 
eligible  to  the  office  for  the  appoint- 
-ment  to  obtain  which  he  had  given 
the  bribe.  State  v.  Graham,  96  Mo. 
120.  8  SW  911.  (3)  And  In  an  In- 
dlctment  charging  the  acceptance  of 
a  bribe  by  a  state  senator  to  vote  for 
a  certain  Joint  resolution  It  Is  suffi- 
cient to  designate  the  Joint  resolu- 
tion by  its  title  only.  State  v. 
Smalls,  11  S.  C.  262.  (4)  An  indict- 
ment charging  that  defendant  offered 
a  bribe  to  a  member  of  the  board  of 
county  supervisors  to  influence  his 
vote  on  a  proposition  to  sell  certain 
real  estate  Is  sutllclent.  although  it 
omits  to  allege  that  the  county 
owned  the  real  estate  In  question. 
Schultz  v.  State,  133  Wis.  216,  113 
NW  428. 

89.  U.  S.— U.  S.  V.  Keaael,  62  Fed. 
57  (where  the  indictment  charged 
that  defendant  did  unlawfully  ask  a 
"gratuity,  the  nature  of  which  Is  un- 
known," and  It  was  held  that  In  not 
alleging  the  gratuity  to  h6>of  moneyi 
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particnlar  description  of  the  money  or  other  thizig 
of  value  offered  or  received,*'  or  an  offer  of  any 
specified  sum."'  All  that  is  necessary  in  that  re- 
ject is  that  it  should  be  described  in  general 
terms."'  Where  the  thing  offered  is  named  and  its 
value  ia  apparent,  it  nec^  not  be  alleged  in  terms 
that  the  bribe  was  "something  of  value. 

12]  2.  Litflnt.  Except  where  a  cormpt  intent 
is  not  a  necessary  element  of  the  offense,"  it  mnst 
be  alleged  that  the  bribe  was  given  or  received  with 
such  intent." 

[$  13]  3.  Time.  It  has  been  held  that  time  is 
not  of  the  essence  of  the  offense  of  bribery  or  an 
attempt  to  commit  the  same,  and  therefore  no  alle- 
gation of  time  is  neeesaary.** 


[(14]  4.  Sonrca  of  Bribe.  It  has  been  held  that 
an  indictment  for  bribery  falls  short  of  advising 
defendant  of  "the  nature  and  cause  of  the  accusa- 
tion against  him,"  which  the  constitution  guaran- 
tees every  individual  chai^d  with  crime,  where  it 
does  not  name  the  person  or  eortwration  from 
whom  he  received  the  gift  or  bribe;"  but  there  are 
cases  to  the  contrary.** 

[$  15]  6.  Official  dharacter  of  Officer.  The  official 
character  of  the  officer  to  whom  the  bribe  was 
offered  or  given,  or  by  whom  it  was  accepted  or 
solicited,  should  be  shown.""  It  is  snfficient,  how- 
ever, if  the  indictment  sets  forth  such  facta  as 
show  to  which  class— judicial^  l^iialative,  or  execu- 
tive—the party  to  wh<nn  the  bribe  given  or  offered 


Cal.— Peo.  T.  Ward,  111  Cal.  S69, 
42  P  894;  Peo.  t.  VincUlone,  17  Cal. 
A.  613,  120  P  488.  ,  ^ 

Ind. — Stat*  V.  Stephanson,  88  Ind. 
24S:  State  v.  Walls,      Ind.  BCl. 

Haas. — Com.  v.  Donovan,  170  Mass. 
128,  49  NB  104. 

Minn. — State  v.  Howard.  66  Minn. 
80»,  «8  NW  1098,  81  AmSR  403,  84 
LRA  178. 

Oh.— Watson  V.  Stolen  U  Oh.  St. 
128. 

Tex. — Leeper  v.  Stat^  »  Tsx.  A. 
164.  IB  SW  411. 

Va. — Com.  V.  Chapman,  1  Va.  Cas. 
<S  Va.)  138. 

Wash. — Armstrong  v.  Van  De  Van- 
ter,  21  Wash.  882.  69  P  510. 

[a]  AllsratlOK  of  Talaa.^^rhe  In- 
dictment should  alleve  that  the  tHlng 
otTered  was  of  value.  Colson  v.  State, 
(Pla.)  71  S  277. 

[b1  AUeffatlon  of  Una  or  amoant 
of  gUt. — The  Indictment  should  state 
the  kind  or  the  amount  of  the  jgitt 
offered  or  accepted.  U.  S.  v.  De  Cas- 
tro, 2  Philippine  616. 

ic]  All^ration  aa  to  ohsek.— An 
Ictment  which  charges  defendant 
with  brlbtna  an  officer,  etc.,  by  ten- 
derlnc  to  him  "a  certain  obligation 
for  the  payment  of  money,  to  wit, 
the  personal  check  of  him.  the  said 
[defendant],  drawn  upon  the  Knick- 
erbocker Trust  Company  of  New 
York  City,  N,.  Y.,  In  favor  of  the  said 
[offlcer],  for  the  sum  of  three  hun- 
dred and  twenty-live  dollars,  with 
intent,"  etc.,  but  which  does  not  set 
out  the  check,  give  Its  date  or  con- 
tents, or  allege  that  the  trust  com- 
pany named  was  In  existence  or  en- 
gaged in  the  banking  business,  la 
Insufficient  to  charge  the  offense 
stated,  because  It  does  not  show  the 
check  to  have  been  an  obligation  for 
the  payment  of  money,  nor  so 
Identify  It  as  to  protect  defendant 
in  case  of  a  subsequent  Indictment 
for  the  same  offenHe.  U.  S.  v.  Oreen, 
136  Fed.  61S,  639  [afr  199  U.  8.  801, 
26  set  748,  60  U  ed.  328]. 

[d]  AUegatioa  as  to  portion  of 
fee  to  be  received. — An  Indictment 
charging  that  accused  offered  to  give 
a  Justice  of  the  peace  a  "portion^  of 
a  fee  which  accused  "would"  receive 
as  attorney  In  a  certain  case  If  the 
Justice  would  dismiss  the  case  Is 
not  insufficient  as  failing  to  charge 
an  offer  to  give  anything  of  precient 
or  prospective  value.  Peo,  v.  Vln- 
cllione,  17  Cal.  A.  618,  120  P  488. 

fe]  Allegation  aa  to  pteasmt  m- 
eelved.^ — An  affidavit  for  an  informa- 
tion, charging  that  the  offer  was  of 
"a  present,  or  a  present  of  one  hun- 
dred dollars,  the  affiant  is  not  cer- 
tain which,"  is  Insufficient.  A  fur- 
ther charge  therein  of  the  payment 
of  one  hundred  dollars,  after  the 
official  action  desired  was  consum- 
mated. Is  mere  surplusage.  State  v. 
Stephenson,  83  Ind.  246. 

[f]  AUegatioa  as  to  promissory 
note. — <1)  An  indictment  against  a 

fiubllc  offlcer  charging  him  with  hav- 
ng  received  a  promissory  note  for 
the  payment  to  hfm  of  money  by  the 
maker,  as  a  bribe  to  influence  his 
action  In  the  discharge  of  an  official 


duty,,  does  not  Charge  the  r*eelvlng 
by  him  of  a  thing  of  value,  and  is 
bad  on  a  motion  to  quash.  A  note 
executed  to  a  public  offlcer  to  Im- 
properly Influence  his  official  conduct 
is  not  only  without  a  valid  considera- 
tion, but  la  also  against  pubUo  policy, 
and  hence  utterly  void.  State  v. 
Walls,  64  Ind.  661.  (2)  But  where 
the  statute  proWdea  tor  bribery  by 
means  of  a  "promise"  or  "agresmenr' 
to  give  something  of  value,  an  al- 
legation that  a  public  offlcer  agreed 
to  accept  promissory  notes  as  a  bribe 
la  a  sufficient  allegation  of  value. 
Poo.  V.  Willis,  24  Misc.  649,  64  NTS 
62.  See  also  Com.  v.  Donovan,  170 
Mass.  228,  49  NE  104  (holding  that 
an  indictment  for  corruptly  giving  a 
municipal  officer  a  bribe  to  Influence 
his  vote,  which  alleges  that  ten 
promissory  notes,  each  of  the  value 
of  twenty-flve  dollars,  were  given  to 
him,  ia  a  sufficient  allegation  that 
something  of  value  watf  given).  See 
generally  supra  I  8. 

80.  Value  v.  State,  84  Ark.  286. 
287,  lOB  SW  861,  13  AnnCas  808  felt 
Cycl:  State  v.  Howard,  66  Minn.  809. 
68  NW  1096,  61  AmSR  403.  34  LRA 
178:  State  v.  Meysenburg,  171  Mo.  1, 
71  SW  229;  Leeper  v.  State,  29  Tex. 
A.  154.  IB  SW  411. 

91.  State  V.  Howard,  66  Minn.  309. 
68  NW  1096,  81  AmSR. 402,  24  LAA 
178;  WatsoR  v.  State.  89  Oh.  St.  128: 
Com.  V.  Chapman,  1  Va.  Gas.  (t  Va.) 
188. 

•8.  Value  V.  SUte^  84  Ark.  286, 
106  SW  861,  IS  AnnCaa  808. 

es.  Peo.  V.  Seeley,  IS?  Cal.  18,  89 
P  693  (certain  sum  of  United  States 
col  n ) .  Compare  Colson  v.  State, 
(Fla.)  71  8  277;  Brunson  v.  State, 
(Fla)  70  8  890  (both  holding  that 
money  must  be  alleged  to  be  of 
value). 

[a]  The  word  "dollars"  neces- 
sarily implies  money,  and  an  Indict- 
ment setting  forth  the  offer  of  "two 
dollars"  aa  a  bribe  contains  an  al- 
legation of  value.  State  v.  Downs, 
148  Ind.  324.  47  NS  670. 

S4.    See  supra  i  4. 

S9.  U.  S.— U.  S.  V.  Qreen,  136  Fed. 
618  raff  199  U.  S.  601,  26  SCt  748,  BO 
L.  ed.  328]. 

Cal.~Peo.  V.  Seeley,  187  Cal.  IS, 
-69  P  693. 

Me.— SUte  V.  Ullea.  89  He.  142,  86 
A  70. 

Minn. — State  v.  Howard,  68  Minn. 
809,  68  NW  1096.  SI  AmSR  40S.  84 
L.RA.  178. 

N.  C— «tate  V.  Prltehard.  107  N.  C. 
921.  12  SE  60. 

Oh.— State  V.  Davis,  90  Oh.  St.  100, 
106  NB  770. 

Philippine. — ^U.  S.  v.  Ul  Matlao,  1 
Philippine  487. 

Tex.— Collins  T.  State,  26  Tex. 
Suppl.  202. 

[a]  Allegations  held  snSelent.— 
Peo.  V.  Seeley,  137  Cal.  13.  69  P  693; 
State  V.  La  Flame,  30  N.  D.  489,  152 
NW  810:  Dlegel  V.  State,  28  Oh.  CIr. 
Ct.  82  [aff  86  Oh.  St.  310  mem.  99  NB 
1125  mem]. 

96.  State  v.  McDonald,  106  Xnd. 
233,  6  NB  607.  But  see  U.  S.  v.  De 
Castro,  2  Philippine  616,  620  (where 


the  court  said:  "While  It  is  not  nec- 
essary, unless  time  Is  a  material  in- 
gredient of  the  offense,  that  the  pre- 
cise time  of  the  oommlaslon  of  the 
offense  should  be  stated,  still  the 
act  should  be  alleged  to  have  been 
committed  at  some  time  before  the 
filing  of  the  complaint"):  Ruffln  v. 
SUte,  36  Tex.  Cr,  666,  667.  38  SW 
169  (where  It  is  said:  "The  date  of 
the  giving  of  the  bribe  Is  alleged. 
This  was  necessary"). 

[a]  Vha  statute  of  Oallfomla  does 
not  require  that  the  indictment  shall 
show  that  the  offense  was  committed 
on  a  day  prior  to  the  time  of  filing 
the  indictment;  It  Is  sufficient  if  K 
can  be  understood  therefrom  that  the 
offense  was  committed  at  some  time 
prior  to  the  time  of  finding  the  In- 
dictment. To  accuse  Is  to  state  that 
the  act  ohatjred  was  prior  to  the 
accusation.  Peo.  v.  Squires,  99  Cal. 
827,  88  P  109S. 

87.  SUte  v.  Meysenburg,  171  Mo. 
1.  71  SW  229;  U-  S.  v.  De  Castro,  2 
Philippine  616. 

es.  Peo.  V.  Furlong,  127  NTS  432. 
426  (where  the  court  said:  "It  was 
not  essential  to  the  method  accord- 
ing to  which  the  Jury  found  the  de- 
fendant committed  the  crime  to 
specify  the  Individual  who  gave  the 
bribe.  The  defendant  might  be  con- 
victed simply  tor  agrMing  to  re- 
ceive it  from  any  person  or  persons 
who  might  be  Induced  to  deal  with 
Ootthelf,  and  whose  Identity  was  not 
In  contemplation  at  the  time  of  this 
agreement'). 

[a]  An  inOlotmest  agaiut  a  Jaror 
for  oormptly  taking  money  to  gtfe 
his  Tsrdlot  in  a  cause  ln  favor  of  one 
of  the  parties  need  not  allege  that 
the  money  was  received  from  or  on 
behalf  of  a  party  to  the  action,  under 
Pub.  St.  c  206  S  IB,  Imposing  a  pun- 
ishment on  Jurors  corruptly  talcing 
anything  to  give  their  verdict.  Com. 
v.  MllUken,  174  Mass.  79.  54  NE  357. 

[b]  Maker  of  promlssorr  note.^ 
It  Is  not  necessary.  In  an  Indictment 
for  corruptly  giving  a  bribe  to  a 
municipal  officer  to  Influence  his  vote, 
which  alleges  that  ten  promissory 
notes  of  the  value  of  twenty-flve  del' 
lars  each  were  given  as  a  bribe,  to 
set  out  by  whom  the  notes  were 
made.  Com.  v.  Donovan,  170  Mass, 
223,  49  NB  104. 

99.  Ala. — Caruthers  v.  SUte,  74 
Ala.  406. 

C^l. — Peo.  V.  Harkham.  9*  Cal.  167, 
80  F  620,  49  AmR  700. 

Fla. — State  V.  Pearce,  14  Fla.  161. 

Ind.— Banks  v.  SUte,  167  Ind.  116, 
60  NB  1087. 

Iowa.— SUte  V.  Potts,  78  Iowa  666, 
48  NW  684,  6  LRA  S14. 

Mass.— SUte  V.  Lapham.  168  Hasa 
480,  SI  NB  688;  Com.  v.  Hurray,  131 
Mass.  680. 

Mlnn.—SUte  V.  Howard,  86  Ulmu 
309,  68  NW  1096,  II  AmSR  463.  14 
LRA  178. 

Tex. — SUte  V.  Currls,  SR.  Tex.  IT; 
Davis  V.  SUte,  70  Tax.  Cr.  624.  lEI 
SW  288. 

W.  Va.— SUte  V.  Lusk.  16  W.  Va. 
767. 

Bng. — Rex  y.,  Flympton,  8 


For  later  easea,  aarelopMsata  and  Chanfee  In  the  law  see  cumulative  AnnotatlonSiQti^aedtlDv: ; 
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belongs,  and  an  alles^aticm  showing  the  partieular 
class  is  unneeessary.^  If  the  classifleation  is  emme- 
ooaly  given,  it  will  be  explained  and  oorreoted  by 
a  eoiTOJt  statement  of  the  ofBoe.* 

Kunrledge  of  ttfidal  character.  I^oe  one  of  the 
essential  elements  of  the  ofFenae  of  offering  a  bribe 
is  that  the  aecnsed  shonld  know  that  the  person  to 
Thorn  the  bribe  was  offered  was  in  faet  an  officer,' 
that  faet  mnst  be  averred  in  the  indictment/  Bat 
it  is  not  essential  in  all  eases  that  the  indietmoit 
shall  eontain  an  express  allegation  to  this  effect, 
as  in  many  eases  it  is  necessarily  implied  from  a 
statement  of  the  aets  which  eonatitate  the 
offense.' 

[4  16]  6.  Act  Done  or  To  Be  Bona.  In  some  jnris- 
dictims  an  indiebnent  for  the  bribery  of  an  officer 
or  fancti<niary  of  justice  mast  all^  the  pendeney* 


Rayn-  1377.  92  Reprint  S97. 
ta]   amolnlwnt  of  axUfciator^ 

An  tndlctmwit  under  W.  Va.  Code  e 
UT  I  7  for  offering  to  bribe  an  arbi- 
trator need  not  alie^  that  the  arbl- 
tratora  were  appointed  by  order  of 
the  court,  or  that  the  court  had 
Jurisdiction  of  the  cause,  for  under 
the  statute  arbltratora  may  be  ap* 
pointed  by  the  parties  In  a  cause  not 
pending.  State  v.  Luak,  18  W.  Va. 
T6T. 

[b]  Obrlstlaa  aaaie. — An  Indict- 
ment for  bribery  Is  not  demurrable 
for  fftlllna  to  alleare  the  christian 
name  of  the  oflDcer  corruptly  solic- 
ited, or  that  his  name  was  unknovn 
to  the  yrand  jury.  Roden  v.  State, 
I  Ala.  A.  247.  S9  S  7S1. 

[c]  "OflkM  of  oonnoH." — ^Under 
U.  8.  Const,  art  1  I  2,  deslrnatfnff 
membership  In  congress  as  the  office 
of  "repreaentatlve,^'  an  .Indictment 
for  bribery  at  a  primary  election  to 
nominate  a  candidate  therefor,  which 
alleges  that  a  certain  named  person 
was  a  candidate  "for  the  omce  of 
Congrees,"  la  fatally  defective.  Alli- 
son T.  State,  4G  Tex.  Cr.  696,  78  SW 
IDES. 

1.  Com.  T.  lApham,  166  Mass. 
480.  11  NB  638;  State  v.  Gear,  6  Oh 
SftCP  669.  7  OhNP  661.  And  see 
King  V.  U.  S„  112  Fed.  988,  50  CCA 
447  (holding  immaterial,  after  ver- 
dict, the  absence  of  a  specillc  aver- 
ment as  to  ofllcfal  character,  where 
tt  Is  shown  by  other  allegations). 

[a]  muitvatlona^d)  An  Indict- 
ment charging  a  corrupt  otter  to  H, 
a  member  of  the  house  of  assembly 
of  the  state  of  Florida,  and  repre- 
senting the  county  of  Ctedsden  as 
one  of  the  representatives  thereof, 
sufficiently  shows  that  H  was  a  leg- 
islative Officer,  without  an  averment 
to  that  effect.  State  v.  Pearce,  14 
Pla.  163.  (2)  An  averment  that  de- 
fendant was  a  police  officer,  duly  ap- 
pointed and  acting  as  such,  is  sufn- 
olent  to  show  that  he  was  an  execu- 
tive omcer.  State  v.  Gardner,  88 
Minn.  130.  92  NW  629.  (3)  So  an 
averment  that  defendant  was  duly 
elected  and  qualified  as  a  county  at- 
torney Is  a  Bufncient  averment  that 
he  is  a  Judicial  (State  v.  Currie,  35 
Tex.  17)  (4)  or  county  officer  (Davis 
V.  State,  70  Tex.  Cr.  624.  168  SW  288). 
(5)  An  indictment  for  the  accept- 
ance of  a  bribe  by  one  about  to  be 
called  as  a  witness  In  a  criminal 
prosecution  may  be  sufficient,  al- 
Vbaugix  not  directly  averring  that 
accused  was  about  to  be  so  oalled. 
Pco.  y.  MoOee,  34  Cal.  A.  S63,  141  P 
lOSI. 

,  %.  Peo.  V.  Salsbury.  134  Kteh.  517, 
»  KW  916:  Davis  v.  State,  70  Tex. 
Cr.  624.  1S8  SW  288. 

a.  See  supra.  {  4. 
.  *.  Colson  V.  State,  (Fla.)  71  S 
177:  Com.  t.  BaUey.  82  SW  299,  26 
K/L  E83:  State  T.  Howard,  «6  Minn, 
in.  M  NW  1096,  «1  AmSR  408,  84 
WIA  178:  PetUtl  V.  State,  7  Okl.  Cr. 
12. 121  P  278. 

o^.  ^  OI\MMm,  IBS  Cal.  ISO,  111 
P  281;  Stata  TTMoDonaM,  106  Ind. 


232,  e  MB  607;  <^m.  T.  BaUey.  M 
SW  299,  26  Kyli  681. 

e.  In  re  Peo..  2  Cal.  E64  (where 
defendant  was  charged  with  re-, 
celvtng  money  as  a  bribe,  not  to  for- 
feit a  recognisance;  but  there  was 
no  allegation  that  thers  was  any 
proceedlnK  commenced  on  the  recog- 
nisance, or  that  any  was  to  be  com- 
menced; and  it  was  held  that  the 
cause  was  not  sufficiently  set  out  to 
warrant  a  conviction,  since  the  stat- 
ute of  California  against  the  bribery 
of  ofUclals  confines  the  offense  to  act- 
ing "more  favomble  to  one  s'de  than 
the  other  in  any  suit,  matter  or 
cause  depending,  or  to  be  brought 
before  him"). 

7.  Collins  T.  State,  SB  Tex.  Suppl. 
202. 

8.  IT.  S.— U.  8.  Blrdsall,  206 
Fed.  818  Trev  on  oth"f  gmimds  238 
U.  S.  2SS,  26  set  S12,  68  L.  ed. 
939];  U.  8.  v.  Van  Wert,  196  Fed. 
974. 

Ala.— Barefleld  v.  State.  14  Ala. 
603. 

Cal. — In  re  Peo..  2  Cal.  664. 
111.— Gunning  v.  Peo..  lf'9  III.  166, 

69  NE3  494.  82  AmSB  433  [rev  86  111. 
A.  676]. 

Ind.— Shlrcllff  v.  State.  96  Ind.  369. 
Tex. — CoUlna    v.    State,    26  Tex. 
8upDl.  202.   Compare  Mlnter  v.  State, 

70  Tex.  Cr.  634,  169  SW  286  (holding 
that  an  indictment  for  bribing  a 
police  officer  not  to  arrest,  report, 
and  file  a  complaint  against  accused 
is  not  defective  for  its  failure  spe- 
cifically to  charge  that  accused  had 
committed  an  offense  for  which  he 
could  bribe  an  officer  not  to  arrest 
hlnO. 

Wis. — Murphy  v.  State.  124  Wis. 
635,  102  NW  1087. 

Compare  State  v.  Gear,  6  OhS&CP 
669,  7  OhNP  651  (where  it  Is  held 
that  the  word  "pending,"  In  an  In- 
dictment for  bribery  In  connection 
with  a  bin  pending  in  the  legis- 
lature, is  sufficient  to  convey  the 
proper  meaning  of  the  charge  with- 
out stating  whether  the  bill  Is  pend- 
ing In  the  senate  or  in  the  house). 

Ta]  Thns  (1)  an  Indictment  for 
bribing  an  officer  to  abstain  from 
performing  his  official  duties  should 
specify  the  act  he  abstained  from 
doing.  U.  S.  V.  De  C^astro.  2  Philip- 
pine 616.  (2)  An  Information  under 
Gen.  St.  (1906)  j  8476,  charging  an 
attempt  to  bribe  an  officer  to  pemilt 
defendant  to  sell  liquors  unlawfully 
In  a  certain  county,  is  fatally  de- 
fective where  It  fails  to  allege  that 
plaintiff  attempted  to  bribe  the  officer 
to  permit  defendant  to  sell  liquors 
In  a  county  or  precinct  which  had 
voted  against  the  sale  of  same,  under 
Const,  art  19.  Brunson  v.  State. 
(Fla.)  70  S  390.  (3>  An  Indictment 
charging  attempted  bribery  in  thit 
accused  offered  a  deputy  sheriff 
money  to  permit  shlpmenta  of  liquor 
to  reach  accused  without  seizure  Is 
insufficient  for  failing  to  allege  that 
the  liquor  was  Intoxicating,  or  In- 
tended for  sale  In  violation  of  law. 
State  T.  Bellvean,  (Me.)  96  A  779. 
[b]    bOletnaBt  for  lalMBf  Jsror 


and  the  character  of  the  snit  or  duty  in  which  he 
was  to  be  thereby  influenced.'  It  must  also  appear 
that  the  intent  was  to  bribe  him  in  respect  to  some  - 
matter  within  the  scope  of  his  official  duties."  If, 
however,  the  latter  faet  appears  ftom  other  facts 
set  out,  a  specific  averment  to  that  effect  seems  not 
to  be  required.^  Nor  is  it  necessary  for  the  indict- 
ment to  allejra  the  duties  of  the  officer,*"  or  the  par^ 

'  tienlar  act  for  the  performance  of  which  such  offi- 
cer was  offered  the  bribe,"  or  that  such  act  was 
ip  violation  of  his  duty.*'  Where  the  g^ravamen  of* 
the  offense  is  the  corrupt  offer,  solicitation,  or  ac- 
ceptance of  a  bribe  to  influence  the  official  conduct 
of  the  officer,  the  indictment  need  not  allege  that 
the  contingency  contemplated  has  arisen,^'  or  the 
particular  effect  on  the  officer's  conduct  had  in 

.  view;^  or,  in  case  of  an  offer  or  Bolieitatitm,  that 

la  fldmlBBl  ease  was  held  sufficient 
as  to  a  description  of  the  case  In 
which  Juror  sat.  Caruthers  y.  State. 
74  Ala.  40f. 

9.  Peo.  T.  Glass.  1E8  Cbl\  «S0,  112 
P  281;  .Com.  v.  Hurray.  18B  Mass. 
630  (where  the  Indictment  alleged 
that  the  bribeiT  took  place  when 
defendant  "waa  lawfully  orou^t  be- 
fore the  District  Court  of  Central 


Berkshire,  a  court  duly  and  legally 
establisheid,  and  before  Joseph 
Tucker,  Esquire,  the  standing  Justice 
of  said  Court,"  end  that  he  was  a 
judicial  officer  duly  qualified  to  per- 
form his  duties  BS  such;  and  It  was 
held  that  the  Indictment  sufficiently 
alleged  that  the  matters  referred  to 
were  pending  before  the  justice 
in  his  official  capacity,  and  that  he 
wan  duly  appointed). 

10.  Mlnter  v.  Stats,  70  Tex.  Cr. 
634,  169  8W  286. 

[a]  Thxuh  under  Remington  A  R 
Code  S  2320,  prescribing  punish- 
ment for  bribing  public  officers,  an 
indictment  charging  that  the  accused 
gave  a  police  ofncer  ten  dollars,  with 
intent  to  influence  such  officer  to 
disregard  his  power  to  prevent  the  ac- 
cused from  conducting  a  house  of 
prostitution,  ts  not  insufficient  for 
falling  to  set  forth  the  officer's , 
powers  and  duties,  where  the  charter 
of  the  city  empowers  such  officer  ■ 
to  make  arrestn  to  prevent  the  com- 
mission of  public  ofrenses,  etc.  State 
V.  Nick,  66  ^ash.  184.  119  P  IS. 

11.  Reed  V.  State,  43  Tex.  819. 
18.   Rath  V.  State.   86   Tex.  Cr. 

142.  S3  SW  229. 

13.  D.    C. — Benson   v.   U.   S.,  27 
App.  831. 

Ind.~ShlrcllfE         State,    96  Ind. 
369. 

Kan. — Stata  v.  Pomeroy,  1  Centr 
L.J  414. 

Mass. — Com.  v.  Lapham,  166  Mass. 
489.  31  NE  638. 

N.  M.— State  V.  Lucero,  20  N.  M. 
86,  146  P  407. 

N.  T.— Peo.  V.  Purlong,  140  App. 
Dlv.  179,  126  NY8  164  fatt  201  N.  T. 
511  mem.  94  NB  1096  mem]. 

Tex. — Ruffin  v.  State,  36  Tex.  Cr. 
666,  88  SW  169. 

14.  Benson  v.  U.  S.,  27  App.  (D. 
C.)  331:  State  V.  Walls.  64  Ind.  661: 
State  T.  Gardner.  88  Minn.  130,  92 
NW  529;  Reed  v.  State.  43  Tex.  319. 
Compare  Ruffin  v.  State,  36  Tex. 
Cr.  665.  88  SW  169  (holding  that 
an  Indictment  alleging  that  the  bribe 
was  accepted  "with  the  understand- 
ing that  the  Influence,  Judgment, 
acts,  opinion,  and  vote"  of  defend- 
ant would  be  given  and  rendered  In 
favor  of  the  person  giving  the  bribe, 
in  securing  the  appointment  for  him. 
sufficiently  alleges  how  defendant 
was  to  vote  and  to  act-  in  the 
matter). 

[a]  Tvt  sxampls,  in  a  prosecu- 
tion for  the  bribery  of  a  township 
trustee  and  ex  officio  trustee  of  a 
school  township,  the  Indictment  was 
not  bad  for  failure  specifically  to 
aver  that  the  money  was  given  to 
defendant  with  the  Intrat  of  Induc- 
ing him  to  do  some  aqftb Avorj* _ 
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the  officer  was  influenced .  fheroby or  that  his 
action,  if  procured,  would  have  had  the  desired  re- 
sult.^* An  indictment  for  bribing  an  officer  need 
not  all^  that  the  officer  carried  out  the  promise 
which  he  gave  in  consideration  for  the  bribe.*^ 

[$  17]  0.  Attempt  To  Bribe.  An  indictment  for 
attempt  to  bribe  should  follow  about  Uie  same  form 
and  be  governed  by  the  same  rules  as  for  the  sub- 
stantive offense  of  bribery,  save  that  of  course  the 
words  "offer,"  "solicit,"  "attempt,"  etc.,  should  be 
used  in  place  of  the  words  "give,"  "accept,"  etc.'* 
Where  the  offer  to  bribe  completes  this  offense," 
there  need  be  no  averment  of  any  agreement  or 
understanding  made  or  had,^  nor  of  the  completion 
of  the  act  for  which  the  bribe  was  offered.^* 

The  oflaiue  of  InibeEy  emlUftces  aa  attempt  to 
bribe,  so  that  an  indietment  is  not  bad  because  in 


the  aceusing  part  it  namea  the  offense  as  bribery, 
while  the  specific  description  of  the  offense  only 
sets  out  a  case  of  attempted  bribery." 

[$18]  D.  SoUcitatioii.  An  indictm«it  against  a 
public  officer  for  soliciting  a  bribe  need  not  set  out 
the  means  of  solicitation,"  that  a  bribe  was 
offered,"  or  that  defendant  intended  to  fulfill  the 
terms  of  his  offer  nor  need  the  indictment  allc^ 
that  the  matter  in  respect  to  which  a  l^slator  solic- 
ited money  for  his  vote  was  pending  in  either  house 
of  the  legislature."  It  is  sufficient  to  aver  that  Iba 
accused'  offered  or  was  i^dy  to  make  a  corrupt 
agreement  or  understanding.^  Where,  however,  an 
offer  to  accept  a  bribe  is  not  a  punishable  offense, 
the  indictment  must  allege  the  acceptance  of  the 
bribe  and  not  merely  an  offer  or  agreement  to 
accept  the  same." 


VI  IBBUE8.  PROOF,  AMD  TABIANOE 


19]  The  essential  elements  of  the  offense  must 
be  proved  as  cha:^^  in  the  indictment,  and  a  mar 
terial  variance  is  fatal  to  a  conviction."  It  is 
otherwise  if  the  variance  is  immaterial."'  As 
neither  the  crime  nor  its  pnnishmrat  depends  on  the 


value,  so  that  some  value  is  alleged  and  proved,  the 
amount  of  the  bribe  is  not  deseriptive  of  the  offense, 
and  need  not  be  proved  just  as  laid;  it  snffiees  to 
prove  the  substance  of  the  issue.'*  But  when  an  un- 
neeessaiy  description  of  the  offense  is  given  it  must 


aid  the  Klv«r.  the  glmt  of  the  offense 
being  Aether  defendant  accepted 
the  Bribe,  and  not  whether  the  giver 
of  the  bribe  profited  or  not.  Olover  v. 
Stete,  109  Ind.  891.  10  HE  282. 

U.  Hlnlna  v.  State,  157  Ind.  57, 
60  NB  686. 

le.  State  T.  Bills,  SS  K.  J.  Lt.  102, 
07  AmD  707. 

[a]  X^etreJ  effect  of  sot  or  omla- 
■Um  ■ought. — In  an  Indictment  for 
corruptly  giving  to  a  common  coun- 
cilman a  bribe  with  Intent  to  In- 
fluence his  vote  on  the  question  of 
the  removal  of  a  municipal  officer, 
allegations  as  to  whether  the  latter 
was  legally  In  office  and  whether  he 
could  be  affected  by  any  vote  of  the 
council  are  not  material.  The  gist 
of  the  offense  being  the  Intent  to  In- 
fluence official  action,  it  Is  sufficient 
if  It  is  alleged  that  the  matter  might 
come  before  the  council.  Com.  v. 
Donovan,  170  Mass.  228.  49  NB  104. 

17.  Com.  V.  Jackson,  248  Pa.  630, 
94  A  233. 

18.  2  Bishop  Cr.  Pr.  S  127.  See 
also  Lee  v.  State,  47  Tex.  Cr.  620, 
8fi  SW  804  (holding  that  an  Indict- 
ment alleging  that  defendant  offered 
to  bribe  the  duly  quallfled  chief  of 
police  of  a  certain  city  and  county, 
and  a  peace  officer  of  such  city  and 
county,  and  offered  to  give  as  a  bribe 
to  the  said  chief  of  police  the  sum  of 
five  dollars,  with  the  Intent  to  Induce 
the  chief  of  police  unlawfully  to  per- 
mit defendant  who  was  then  and 
there  a  prisoner  In  lawful  custody  to 
escape  from  such  custody,  sufficiently 
charges  an  attempt  to  bribe  a  peace 
officer);  Moore  v.  State,  44  Tex.  Cr. 
159.  160.  69  8W  621  (holding  that  an 
Indictment  for  attempting  to  bribe 
an  officer,  charging  that  "M..  then 
and  there  unlawfully,  willfully  and 
corruptly  offered  to  bribe  J.,  who 
was  then  and  there  the  legally 
qualified  deputy  sheriff  of  H.  County, 
Texas,  to  permit  said  M..  a  prisoner 
there  in  the  lawful  custody  of  said 
J.  as  deputy  sheriff  aforesaid,  to  es- 
cape, in  this,  the  said  J.  as  denuty 
sheriff  aforesaid  did  then  and  there 
have  in  lawful  custody  said  M..  a 
prisoner;  and  the  said  M.  did  then 
and  there  unlawfully,  willfully  and 
corruptly  offer  to  give  said  J.  the 
sum  of  fifty  dollars  in  money  to  per- 
mit said  M.,  prisoner  as  aforesaid, 
to  escape  from  satd  lawful  custody," 
was  sufficient). 

19.  See  supra  S  8. 

ao.  Peo.  v.  Squires,  99  Cal.  827, 
iZ  P  in92:  state  v.  Gardner,  88  Minn. 


160.  9Z  NW  629;  State  v.  Z>umain, 
76  Minn.  160,  76  NW  1127. 

ai.  Peo.  v.  Markham,  64  Cal.  167, 
60  F  620.  46  AmR  700;  State  v.  Mllea, 
89  Me.  148,  66  A  70. 

aa.  Com.  V.  Bailey.  82  SW  299. 
26  KyL  686. 

98.  State  T.  Bauer.  19  OhNP  103. 
See  also  Com.  t.  Root,  96  Ky.  566, 
29  SW  361,  16  KyL  491  (where  It  was 
held  that,  although  the  Indictment 
did  not  allege  that  the  reward  offered 
to  another  than  the  voter  was 
offered  at  the  voter's  Instance,  but 
alleged  that  It  was  offered  to  such 
other  person  with  Intent  to  Influence 
the  voter,  and  did  infiuence  and  con- 
trol the  voter  in  hla  vote  as  council- 
man, In  a  certain  election.  It  was 
sufficient). 

S4.  Peo.  V.  Hurley.  126  Cal.  861, 
58  P  814  (holding  that,  where  by 
statute  an  "offer  to  receive"  a  bribe 
Is  a  crime,  an  Indictment  therefore 
need  not  allege  that  a  bribe  was 
offered):  Peo.  v.  Hammond,  162  Mich. 
422,  93  NW  1084. 

85.  Hlgglns  V.  State.  157  Ind.  67, 
60  NK  685  (holding  that  It  la  not 
necessary  to  allege  In  the  Indictment 
that  defendant  "fntended  to  vote  for 
said  ordinance  because  of  the  money 
so  solicited"). 

ae.  Sute  V.  Lucero,  20  N.  M.  66, 
146  P  407. 

07.  Peo.  V.  Squires,  99  Cal.  327, 
33  P  1092. 

as.  Hutchinson  V.  State,  86  Tex.  293. 

89.  Ruffin  V.  State,  86  Tex.  Cr. 
665.  86  SW  169  (holding  that,  on  an 
Indictment  charging  defendant,  a 
county  commissioner,  with  accepting 
a  bribe  with  the  understanding  that 
his  acts.  Influence,  and  vote  should 
be  given  to  secure  the  appointment 
of  a  person  to  an  office  to  be  filled 
by  the  commissioners'  court,  a  con- 
viction cannot  be  had  on  proof  that 
he  accepted  the  bribe  with  the  under- 
standing that  he  should  bribe  an- 
other commissioner  with  It). 

30.  Peo.  V.  VInclIione,  1?  Cal.  A. 
513,  120  P  488  (holding  that  an  in- 
dictment charging  that  the  accused 
offered  to  give  a  justice  of  the  peace 
a  portion  of  the  fee  which  the  ac- 
cused would  receive  as  attorney  if 
the  justice  would  dismiss  the  cause 
was  sufficiently  supported  by  proof 
that  the  accused  told  the  justice 
that  he  was  going  to  ask  for  a  dis- 
missal, and  that  when  he  got  his  fee 
he  would  "split"  it  with  the  justice): 
Newman  v.  Peo..  23  Colo.  300.  47  P 
278  (holding  that,  where  an  Informa- 


tion against  a  aherlff  charges  that 
he  corruptly  acreed  not  to  seise 
gambling  devices,  proof  of  an  under- 
standing between  defendant  and  the 

f amblers  giving  the  brit»e  that  de- 
endant  was  not  to  close  the  gam- 
bling houses  does  not  constitute  i 
variance):  E!vans  v.  State,  48  Tex 
Cr.  620.  89  SW  1080  (holding  that, 
where  an  Indictment  charged  that 
defendant  offered  to  bribe  an  offlc«r 
having  him  in  custody  by  stating  to 
the  officer,  "How  much  will  you  take 
to  turn  me  loose  and  let  me  go  and 
get  away?"  and  the  language  proved 
was,  "How  much  will  you  take  to 
turn  me  loose  and  let  me  go?"  there 
was  no  variance). 

31.  Peo.  v.  Glass,  158  Cal.  650,  11* 
P  281  (holding  that,  under  an  in- 
dictment charging  the  payment  i>f 
five  thousand  dollars  as  a  bribe, 
proof  of  the  payment  of  such  sum  In 
two  payments  under  an  agreement 
to  pay  and  to  receive  five  thousand 
dollars  presents  no  question  of 
variance  as  to  the  thing  paid  as  a 
bribe);  Com.  v.  Donovan,  170  Mass. 
228.  49  NE  104  (holding  that,  when 
an  indictment  charges  the  giving  of 
notes  of  the  value  of  twenty -Ave 
dollars  each  aa  a  bribe  to  Influence 
a  municipal  officer's  vote.  It  Is  neces- 
sary to  prove  only  that  the  not«« 
are  of  some  value);  State  v.  Mey- 
senburg.  171  Mo.  1,  71  SW  229  (hold- 
ing that,  where  an  Indictment  for 
receiving  a  bribe  charged  that  nlnr 
thousand  dollars  lawful  money  of 
the  United  States  was  paid  defend- 
ant, and  the  evidence  was  that  he 
received  a  cashier's  check  for  that 
amount,  hut  the  objection  was  not 
urged  when  the  check  was  Intro- 
duced, the  variance  was  not  fatal): 
Lee  V.  State,  47  Tex.  Cr,  620.  85  SW 
804  (holding  that  evidence  that  de- 
fendant told  a  peace  officer  who  had 
arrested  him  that  he  was  going  to 
leave  the  country,  and  that  If  the 
officer  would  release  him  he  would 
give  him  five  dollars,  "and  give  me 
more  money  then,"  does  not  consti- 
tute such  variance  as  to  necessitate 
its  exclusion  from  an  Indictment 
alleging  that  defendant  offered  to 
give  the  police  officer  "the  sum  of 
five  dollars  In  money"). 

[a]  AUegatloa  unOar  -vUWleet— 
In  a  prosecution  for  bribery.  It  w 
not  necessary  that  the  sum  alleged 
In  the  Indictment  under  a  videlicet 
be  adhered  to  In  the  proof.  P«kJ^ 
Salsbury,  164  Ulch.  B67,  96  KW 
936. 
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ba  jmmd.'*  Wlun  the  infbmuUioii  ehargw  bribery,  [  the  aeeiund  eannot  be  eonvioted  of  lobbery." 

VIL  EVIDENOE 


[i  20]  A.  Burden  of  Proof.  As  in  other  eriminal 
eases,  defoidant  is  presumed  to  be  innocent,  and 
the  burden  of  establishing  his  guilt  by  proving  all 
the  elements  of  the  offense  is  on  the  state." 

[(  21]  B.  AdmissibUlty— 1.  In  OeneraL  The 
gravamen  of  the  ehaxge  is  the  eorrapt  solicitation 
of  or  attempt  to  influence  a  public  officer,  and 
some  latitude  must  be  allowed  in  the  range  of  the 
evidoiee  admitted  when  such  a  question  is  in- 
volved." All  competent  testimony  going  to  show 
that  the  person  alleged  to  have  been  bribed  actu- 
tlly  received  a  bribe  as  charged  is  admissible,  as 
besring  on  the  corpus  delicti.  Thus  it  has  been 
held  that,  when  properly  identified,  the  bribe  money 
is  admissible  in  evidence."  Where  the  state  has 
shown  that  defendant  received  a  sum  of  money 
from  one  of  the  witnesses,  saeh  witness  may  tes- 
tify from  what  .source  he  received  the  money.** 
Evidence  bearing  on  the  intent  or  motive  of  the 
aeensed  in  doing  the  act  on  which  the  charge  is 
predicated  is  admissible.^  Evidence  of  proceed- 
ings before  a  legislative  body  is  admissible  for  the 
purpose  of  shoving  that  the  matter  coneeming 
Thieh  the  bribe  was  alleged  to  have  been  offered 
or  solicited  was  prading  before  that  body.*^  Evi- 


dence is  admissible  to  show  the  l^^Uty  of  an 
arrest,  where  it  is  provided  by  statute  that  before 
one  can  bribe  an  officer  to  release  a  prisoner  the 
officer  must  have  the  prisoner  in  legal  eustody.*^ 
It  is  competent,  in  a  prosecution  for  attempted 
bribery  of  a  witness,  to  show  the  general  nature 
of  the  crime  in  connection  with  which  the  offer 
was  made,  in  order  to  prove  the  materiality  of 
the  requested  testimony.*^  It  has  been  held  that 
previous  similar  statements  of  the  prosecuting 
witness  are  inadmissible  in  evidence  in  corrobora- 
tion of  his  testimony." 

[$22]  2.  Acts  and  Declarations  of  Accused. 
It  is  permissible  to  show  the  various  steps  taken 
by  the  accused  in  committing  the  crime,  including 
preliminary  negotiations  with  the  other  parties^* 
and  his  sets  subsequent  to  the  offense  charged, 
which  tend  to  confirm  that  chazge."  Other  acts 
of  bribery  imeonnected  with  the  offense  (diarged 
are  inadmisuble  in  evidence,^  but  evidence  of  acta 
similar  to  the  one  relied  on,  intimately  and  directly 
emineeted  with  the  particular  aeensation,  is  rele- 
vant, forms  part  of  the  same  transaction,  and 
is  material  to  illustrate  the  knowledge  and  in- 
tent with  which  the  particular  act  was  committed. 


38.  Vslae  V.  SUte,  84  Ark.  286. 
106  SW  Sfl,  IS  AnnCas  SOS  and  note 
(iioldlng  that,  where  an  Indictment 
for  bribery  allesea  that  lawful 
moner  of  the  United  States,  paper 
money  and  -silver  money,  waa  paid 
to  the  accused,  the  allegation  must 
be  proved,  since  It  cannot  be  wholly 
rejected  as  surplusage.  It  being  de- 
Bcrtptlve  of  the  Identity  of  that 
which  le  essential  to  the  charge). 

n.  V.  a  V.  Plores,  19  Philippine 

'a*.  TT.  S.— In  re  Yee'Oee.  88  Ted. 

145. 

Ala.— White  V.  SUte,  103  Ala.  72, 
IS  S  63. 

M.h:h.— Peo.  v.  BlUtske,  174  Mich. 
129,  HO  NW  690  (corrupt  Intent). 

Mo.— State  v.  Butler,  178  Mo.  272, 
77  SW  560  (holding  that  In  a  prose- 
cution for  attempt  to  bribe  a  public 
official,  under  Rev.  St  [1899]  I  2089, 
deflnfng  the  offense,  and  making  It 
n  material  element  thereof  that  the 
offer  to  bribe  shall  be  on  a  question 
which  may  by  law  be  brought  before 
him  in  his  official  capacity,  the  bur- 
den is  on  the  state  to  prove  beyond 
a  reasonable  doubt  that  the  offer  to 
bribe  was  made  after  the  ordinance 
on  wliich  the  Indictment  was  predi- 
cated went  Into  effect):  State  v. 
Graham.  96  Mo.  120.  8  SW  911. 

Oh.— State  V.  DavlB,  90  Oh.  St. 
101.  106  NE  770. 

3B.  Roden  V.  State,  6  Ala.  A.  247, 
S3  S  761. 

36.  Peo.  V.  HcOarrr,  186  Mleb. 
SIS.  99  NW  147. 

37.  Roden  V.  State,  6  Ala.  A.  247, 
S9  S  751. 

[a]  A  olwok  Is  admissible  in  evi- 
dence to  establish  the  receipt  of  the 
money.  Peo.  v.  MeCann,  247  111. 
no,  93  NG  100,  20  AnnCas  496 
(boldlng  that.  In  a  trial  of  a 
police  Inspector  for  bribery  to 
protect  Immoral  resorts.  It  was  not 
prejudicial  error  to  admit  In  evi- 
dence checks  received  by  the  go- 
between  from  a  keeper  of  such  re- 
•ort.  although  they  did  not  show  that 
accused  received  the  proceeds,  since 
they  tended  to  corroborate  the  go- 
between's  testimony  that  he  re- 
ceived some  of  the  money  he  said 
be  paid  accused  from  such  keeper  on 
checks) -State  v.  Campbell,  78  Kan. 

ggp  784,  9  LRANS  583,  9  Ann 
Can.  1208  (holdlns  that,  where  de- 
fendant Is  charged  with  having  re- 
ceived a  bribe  while  a  member  or  the 
■ctiool  board,  and  Is  shown  to  have 
cubed  a  <Aee^  payable  to  hla  order. 


for  the  amount  he  la  charged  with 
receiving,  drawn  by  the  parson  from 
whom  It  Is  charged  he  received  the 
bribe,  the  check  ItMlf  is  competent 
evidence  to  establish  the  receipt  of 
the  money), 

38.  Com.  V.  Swift,  44  Pa.  Super.  646. 

39.  Ala. — Roden  v.  State,  B  Ala. 
A.  247,  69  S  761. 

Ill.—Peo.  V.  Peters,  266  111.  122, 
106  NB  618,  AnnCasl916A  813. 

Kan. — fitate  v.  Campbell,  73  Kan. 
688,  86  P  784,  9  LRANS  683,  9  Ann 
Gas  1208  (holding  that,  where  the 
gravamen  of  a  cnarge  Is  receiving 
money  as  a  bribe  to  Influence  the 
opinion  and  action  of  defendant  as 
a  member  of  a  school  board  In  let- 
ting a  contract,  testimony,  that  the 
contractor  who  paid  defendant  the 
bribe  soon  afterward  took  a  similar 
contract  with  an  individual  at  a 
much  lower  price  Is  competent  evi- 
dence of  the  Intent  with  which  the 
money  was  received). 

N.  J.— State  V.  Merkle,  82  N.  J.  L. 
172.  M  A  186  (holding  that,  on  the 
trial  of  accused  for  soliciting  a 
bribe  as  the  consideration  of  his 
vote  for  the  reappointment  of  prose- 
cutor as  principal  of  a  public  school, 
evidence  of  the  rating  of  the  prose- 
cutor as  shown  by  the  report  of  the 
supervising  principal  was  admissible 
on  the  Issue  of  accused's  motive  In 
voting  against  the  reappointment). 

Wis. — Rudolph  v.  State,  128  Wis. 
222,  107  NW  466,  116  AmSR  82. 

[a]  TTnited  states  revenue  lieense. 
—In  a  trial  for  bribing  a  town 
marshal  to  permit  defendant  to  un- 
lawfully sell  Intoxicating  liquors,  a 
United  States  revenue  license,  issued 
to  defendant,  was  admissible  to  show 
motive.  Roden  v.  State,  fi  Ala.  A. 
247,  69  S  761. 

40.  State  v.  Durnam,  73  Minn. 
160.  76  NW  1127;  State  v.  Meyaen- 
burg.  171  Mo.  1,  71  SW  229  (holding 
that  evidence  is  admissible  to  show 
that  the  bill,  to  secure  the  passage 
of  which  the  bribe  waa  given,  was 
pending  at  the  time  of  the  trans- 
actions between  defendant  and  the 
alleged  bribe  giver);  Com.  v.  Klein, 
42  Pa.  Super.  66. 

41.  Johnson  v.  State,  49  Tex.  Cr. 
250.  92  SW  267;  Lee  v.  State,  47 
Tex.  Cr.  620,  85  SW  804  (where  in 
a  prosecution  for  attempting  to 
bribe  a  peace  officer,  testimony  that 
witness  met  the  chief  of  police  who 
afterward  arrested  defendant,  and 
told  him  that  he  had  a  capias  for 
defendant,   and   Instructed  ntm  to 


arrest  him  if  he  found  him,  and  sug- 
gested that  they  go  around  the 
square  In  different  directions  to 
look  for  defendant,  was  held  admis- 
sible to  show  the  legality  of  the 
arrest,  although  such  statements 
were  made  in  defendant's  absence). 

Chlng.  78  Cal. 
169,  20  P  39«:  Peo.  v.  Duffy,  160  App. 

PJ'^  JFtl"  NTS  699  [alt  212  N.  t. 
67,  106  NB  8391. 

iai®*,«'*^°i*y  Chln«.  78  Cal. 

169.  20  P  896. 

State,  81  Ark.  173,  98 
SW  723,  118  AmSR  42;  Chapllne  v. 
State.  77  Ark.  444,  96  SW  477;  State 
v.  Durnam,  73  Minn.  IBO,  76  NW 
1127;  State  v.  Meysenburg,  171  Mo. 
li,^^  ?J''.229:  State  v.  Smith,  72  Vt. 
366,    48    A  647. 

^-  Gardner,  88  Minn. 
130.  92  NW  626;  State  v.  Meysen- 
burg, 171  Mo.  1,  71  SW  229:  Peo. 
V.  O'Neil.  109  N.  T.  261.  16  NE  68 
[aff  48  Hun  38,  B  N.  T.  Cr.  8021:  Peo. 
V.  Furlong,  140  App.  DIv.  179,  125  NTS 
164  [aff  201  N.  Y.  611  mem,  94  NE 
1096  mem].  See  also  Peo.  v.  Kerr, 
6  NTS  674  (where  It  was  held  that, 
where  the  bribery  was  with  the  ob- 
ject of  securing  a  street  railway 
franchise  from  the  board  of  alder- 
men, evidence  that  those  members 
who,  by  the  testimony  of  an  accom- 
plice, were  Implicated  In  the  con- 
spiracy, voted  against  a  resolution  to 
sell  the  franchise  at  auction  is  com- 
petent In  corroboration  of  the  testi- 
mony of  the  accomplice). 

"For  the  purpose  of  showing  the 
previous  agreement  In  reference  to 
the  subject-matter  of  this  Indict- 
ment, the  people  had  a  right  to  show 
the  subsequent  action  of  the  defend- 
ant and  his  accomplices,  which  was 
consistent  with  the  existence  of  the 
previous  agreement,  and  from  which 
the  previous  agreement  might  be  in- 
ferred, beca^use  upon  proof  that  a 
man  has  taken  a  bribe.  It  will  not  be 
difficult  to  Infer  that  he  had  agreod 
to  be  bribed."  Peo.  v.  O'Neil,  48  Hun 
36,  41  faff  109  N.  T.  251.  16  NE  681. 

40.  Peo.  V.  Hurley.  126  Cal.  86l. 
58  P  814;  State  v.  Meysenburg,  171 
Mo.  1.  71  SW  229  (holding  that  it 
was  not  competent  to  admit  evidence 
of  a  deal  wherein  a  third  person  and 
other  members  of  the  assembly  were 
to  receive  a  certain  sum  from  the 
alleged  bribe  giver,  defendant  not 
being  a  party  thereto);  Peo.  v. 
Sharp,  107  N.  T.  427.  14  NE  319,  1 
AmSR  SSI   [rev  46  Hiyi  4« 
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and  rebut  inferences  of  any  honest  intent  or  pur- 
pose." And  where  the  prosecution  is  for  oflfering 
to  bribe  an  officer,  subsequent  offers  made  to  the 
same  officer,  and  with  r^^d  to  the  same  subject 
matter,  are  admissible/^ 

[$  23]  3.  Docmnenta  and  Becorda.  Documents 
and  records  are  admissible  in  evidence  and  may 
be  read  to  the  jury,  in  order  to  prove  the  all^d 
offense.  Thus  the  journal  of  a  state  senate  has 
been  admitted  to  prove  the  pendency  of  the  matter 
with  regard  to  which  the  bribe  is  alleged  to  have  been 
offered  or  solicited/'  and  also  the  records  of  oases 
in  which  defendants  were  changed  with  attempted 
bribery  of  jurors,  to  show  that  the  cause  was  pend- 
ing°°  and  that  the  jurors  served  therein."  Simi- 
larly, it  is  permissible  to  introduce  a  previous  in- 
dictment for  the  same  offense,  which  has  been 
quashed,  in  order  to  show  that  the  pending  prose-: 
cution  is  not  barred  by  the  statute  of  limitations."' 
A  letter  to  the  accused  bearing  on  the  question  of 
bribeiy  13  admissible  in  evidence,  where  a  witness 
testifies  that  the  accused  showed  it  to  him,  and 
stated  that  the  warrants  therein  listed  were  issued 
by  him  in  consideration  of  money  received  from 
the  person  in  whose  favor  they  were  issued."  Simi- 
larly, in  a  pEoseeution  for  offering  to  receive  a 


47.  Ala.— Roden  v.  State,  B  Ala. 
A.  247.  5B  8  7K1. 

Ark. — State  v,  DuLaney,  87  Ark. 
17.  112  8W  1B8.  IS  AnnCas  19t  and 
note  (where,  in  a  proaecutlon  of  a 
member  of  the  le^lBlature  aa  an  ac- 
cessory to  a  bribery,  evidence  was 
beld  admissible  showing  a  prior  gen- 
eral agreement  with  a  lobbyist  under 
which  he  bad  received  money). 

Ind. — Hlegina  v.  State.  167  ind.  57. 
90  NE  685  (holding  that  evidence 
that  a  member  of  a  legislative  body 
previously  solicited  a  bribe  with  ref- 
erence to  another  measure  was  ad- 
missible to  prove  purpose.  Intent, 
and  notice,  and  to  corroborate  other 
testimony). 

Ulnn.— State  v.  Ames.  90  Minn- 
188,  96  NW  330. 

Sfo. — State  V.  Schnettler.  181  Mo. 
178,  79  SW  1128. 

Nebr.— Guthrie  v.  State,  16  Nebr. 
667,  21  NW  456  (where  It  was  held 
that  under  the  allegations  of  an  In- 
dictment alleging  that  defendant  was 
paid  a  certain  sum  by  one  named 
"uid  others,  whose  names  are  to  the 
jurors   unknown."   and    under  the 

tieoullar  circumstances  of  the  case  at 
Bsue,  It  was  competent  for  the  state 
to  prove  other  acts  of  bribery  than 
those  alleged  in  the  Indictment,  for 
the   purpose   of   ctirroboratlng  the 

Ftrlncipal  witness  on  material  facts 
nvolved  In  the  original  contract  of 
bribery,  and  also  for  the  purpose  of 
showing  the  systam,  plan,  and  design 
of  the  parties  Involved  In  the  trans- 
action alleged  in  the  Indictment). 
See  Criminal  Law  [12  Cyc  408]. 
"The  principle  of  evidence  that 
offenses  or  acts  similar  to  the  one 
charged  may  be  competent  for  the 
purpose  of  showing  knowledge.  In- 
tent or  design  Is  as  thoroughly  es- 
tablished as  the  general  proposition 
that  other  crimes  or  offenses  cannot 
be  shown  in  evidence  against  a  de- 
fendant charged  with  a  particular 
crime.  While  the  principle  Is  usu- 
ally spoken  of  as  being  an  exception 
to  the  general  rule,  yet, 'as  a  matter 
of  fact.  It  Is  not  an  exception;  for 
It  is  not  proof  of  other  crimes  as 
crimes,  but  merely  evidence  of  other 
acts  which  are  from  their  nature 
competent  as  showing  knowledge, 
intent  or  design,  although  they  may 
be  crimes,  which  Is  admitted.  In 
other  words,  the  fact  that  evidence 
shows  the  defendant  was  guilty  of 
another  crime  does  not  prevent  It 
being  admissible  when  otherwise  It 
would  be  comnetent  on  the  Issue 
under  trial."    State      DulAoey,  87 


Ark.  17,  22. 112  SW  168,  IB  AnnCas  128. 

"While  you  cannot  show  separate 
and  isolated  crimes  or  facts  having 
no  bearing  on  the  crime  under  In- 
vestigation, you  can  always  show  all 
the  circumstances  connected  with 
the  particular  crime,  even  If  In  doing 
so  you  have  to  bring  to  light  other 
ofFensea.  You  can  go  back  to  tlie 
time  when  the  Intention  to  commit 
the  crime  under  Investigation  was 
first  formed  and  trace  It  through  all 
the  Intervening  circumstances  to  the 
consummation  of  the  criminal  act. 
and  thus  lay  before  the  Jury  the 
whole  transaction.  This  is  neces- 
sary in  order  that  they  may  correctly 
Judge  the  motives  and  conduct  of 
the  defendant  under  Investigation." 
Butt  V.  State,  81  Ark.  178,  181.  98 
SW  723,  118  AmSR  42. 

48.  Rath  V.  State,  2S  Tex.  Cr.  142, 
33  SW  22rO. 

4».   State  v.  Smalls,  11  8.  C.  £«8. 

50.  White  V.  State,  102  Ala.  72, 
16  S  AX. 

51.  Peo.  V.  Northey,  77  Cal.  618. 
19  P  865.  20  P  129. 

52.  Wblte  V.  State,  108  Ala.  72.  16 

S  6^ 

B3.'  (Clover  v.  State.  10»  Ind.  881, 
10  NE  282. 

64.  State  V.  Cesforges,  48  X<a. 
Ann.  72,  18  S  912. 

B6.  Peo.  T.  O'Nell,  109  N.  T.  ^Bl. 
16  NE  68  [aft  48  Hun  86.  6  N.  T.  Cr. 
3021. 

50.  Peo.  V.  Stephenson,  91  Hun 
613,  86  NTS  696  (holding  that  de- 
fendant cannot  be  called  on  to  make 
such  an  accounting  of  his  business 
affairs,  covering  seventeen  years  of 
active  life,  as  shall  satisfy  the  jury 
that  the  property  which  he  or  his 
wife  owns  Is  not  the  fruit  of  various 
acts  of  bribery);  Peo.  v.  O'Nell,  4R 
Hun  36.  44.  6  N.  T.  Cr.  302  faff  109 
N.  T.  261.  16  NH  68]  (where  the  court 
said:  "The  exclusion  of  the  evi- 
dence to  show  the  financial  condition 
of  the  defendant,  the  sources  of  his 
Income,  and  his  income  and  where 
his  customers  resided  along  the  line 
of  the  road,  and  his  financial  condi- 
tion during  the  years  1884  and  1BR6. 
In  detail,  was  not  error.  The  condi- 
tion of  the  defendant's  business,  the 
character  of  his  customers,  the 
sources  of  his  Income  could  reflect 
no  light  upon  the  question  which 
was  being  investigated  by  the  Jury. 
If  there  had  been  any  claim  upon  the 
part  of  the  people  that  this  defend- 
ant had  exhibited  any  sudden  In- 
crease of  wealth,  then  this  evidence 
might  have  been  competent  for  the 


bribe,  letters  from  an  offieer  to  his  emiHoyer  eom- 
monicating  the  facts  bearing  on  the  issue,  being 
an  incident  of  the  business,  and  contemporaneous 
therewith,  have  been  admitted  as  a  part  of  the 

res  gestae." 

[$  24}  4.  Opinions.  Opinion  evidence  with  re- 
spect to  the  advisability  or  nonadvisability  of  the 
action  with  regard  to  which  an  officer  is  charged 
with  accepting  a  bribe  is  inadmissible.  Hie  crime 
may  be  established  as  well  by  showing  that  the 
officer  did  his  duty  under  the  iufloeoee  of  a  bribe 
as  that  he  violated  it." 

[$25]  5.  BnsinesB  Oondition  of  Parties.  In  a 
prosecution  for  accepting  a  bribe  the  business  con- 
dition of  accused  may  not  be  shown.^  But  in  a 
prosecution  for  giving  a  bribe  evidence  is  admis- 
sible to  show  that,  at  about  the  time  of  the  alleged 
bribery,  the  corporation  in  whose  interest  the  bribe 
was  given  raised  the  required  amount  of  money 
for  whioh  there  was  no  apparent  necessity  for 
Intimate  purposes,  and  that  the  money  did  not 
appear  to  have  been  used  for  legitimate  ends." 

[(  26]  0.  Weight  and  Snffieieacy,  In  accord- 
ance with  the  general  rule  in  criminal  cases."'  the 
guilt  of  defendant  in  a  bribery  prosecution  must 
be  proved  beyond  a  reasonable  doubt.^ 

purpose  of  accounting  for  whatever 
money  he  might  be  possessed  of"). 

67.    Peo.  V.  Kerr.  6  NTS  674,  6  N 
T.  Or.  406. 
S8.    See  Criminal  Law  ri2  Cyc  4901. 
69.  Peo.  v.  Kerr,  6  NTS  674,  6  N. 
T.  Cr.  406. 

[a]  BTldeaee  beld  snacieBt  to  svp- 
wact  o(aiTl«tb»^Butt  v-  State,  81 
Ark.  178.  98  SW  728.  118  AmSR  42; 
Chapline  v.  State,  77  Ark.  444.  95  SW 
477:  Peo.  v.  Ruef.  14  Cal.  A.  676,  114 
P  48,  64;  Peo.  v.  McCann.  247  111.  130, 
93  NE  ioo,  20  AnnCas  496  (holding 
that  a  conviction  will  not  be  set 
aside  simply  because  the  evidence  Is 
contradictory):  Peo.  v.  Salsbury,  134 
Mich.  637,  96  NW  986;  State  v.  Ames, 
90  Minn.  183,  96  NW  330:  State  v. 
Snyder,  182  Mo.  468.  82  SW  12;  State 
v.  Sullivan.  110  Mo.  A.  76,  84  SW 
106;  In  re  Wellcome.  23  Mont.  450.  59 
P  44B:  Peo.  v.  Gibson.  191  N.  Y.  227. 
88  NE  976,  128  AmSR  697  [aff  122 
App.  Dlv.  69, 106  NTS  690];  Amundson 
V.  State.  28  Oh.  CIr.  Ct.  <8S  (holding 
that  evidence  tending  to  show  that  a 
member  of  a  city  council  told  two 
attorneys  for  a  corporation  which 
was  Interested  In  a  proposed  im- 
provement about  to  he  submitted  to 
the  council  that  he  wanted  nothing 
for  himself,  but  that  there  were 
others  whose  InteresU  would  have 
to  be  taken  care  of.  Is  suflBcIent  to 
constitute  a  prima  facie  case  of  so- 
liciting a  bribe);  State  v.  Marlon.  68 
Wash.  676.  124  P  185;  State  v.  Wap- 
pensteln.  67  Wash.  E08.  121  P  981; 
Rudolph  V.  State,  128  Wis.  222,  101 
NW  466,  116  AmSR  32  (holding  that 
evidence  that  defendant  who  was  a 
member  of  a  city  council  asked  for  a 
certain  sum  as  a  condition  to  voting 
for  the  allowance  of  a  claim  and  of- 
fered to  have  favorable  action  taken 
on  the  claim  If  the  money  was  paid, 
showed  aufllclent  overt  acta  In  fur- 
therance of  a  criminal  design  to  jus- 
tify the  conviction);  Dunn  v.  State. 
125  Wis.  181.  102  NW  935. 

[b]  Bvldenoe  held  Insnmolent  to 
support  convlotion, — ^Vernon  v.  U. 
S..  146  Fed.  121.  76  CCA  647;  Value 
V.  State.  84  Ark.  285.  106  SW  361.  IS 
AnnCas  308;  State  v.  Ames.  91  Minn. 
865.  98  NW  190;  Devlin  v.  New  York. 
4  Misc.  106.  28  NTS  888;  Petltti  v. 
State,  7  Okl.  Cr.  12.  121  P  278;  Birch 
V.  State,  (Tex.  Cr.)  106  SW  344  (hold- 
ing that,  in  a  prosecution  for  bribinf 
a  witness  to  remain  away  from  the 
trial  of  a  case,  accomplices  of  de- 
fendant who  testlfled  that  defendant 
and  others  gave  the  witness  money 
to  remain  away  was  not  sufficiently 
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OircnmiUnttal  evidonca  warrants  a  eonviction  in 
s  bribery  case,  provided  it  is  such  as  to  ezelnde 
every  reasonable  hypothesis  bnt  that  of  gailt  of 
the  ofFeose  imputed  to  defendant."'  Whenever  cir- 
citnistaiitial  evidence  is  relied  on  to  prove  a  fact, 
the  eiremnstanees  moBt  be  proved,  and  not  them- 


selves presumed.*^ 

Record  evidenee.  On  a  trial  for  bribery,  it  is 
not  necessary  to  introduce  record  evidence  as  to 
the  election,  or  as  to  the  appointment  and  qoalifi- 
eation,  of  the  oflOeer.*' 


'Vm  TRIAL 


27]  A.  QnestiottB  of  Law  and  of  Fact.  What 
eoDStitutes  bribezy  is  a  question  of  law  for  the 
eoart;  whether  under  the  evidence  the  crime  has 
been  committed  is  a  question  of  faet  for  the  jury."* 
It  ia  for  the  court  to  instruct  the  jury  as  to  the 
1^1  tendency  of  the  evidence  and  for  the  jury 
to  determine  its  weight  in  proving  or  disproving 
tbe  issue  on  trial.**  Whether  defendant  is  a  de  jure 
officer  is  a  question  for  the  oourt,**^  unless  defend- 
ant elects  to  go  to  th>a  jury  on  the  fact  of  his 
eleetion," 

[i  28]  B.  Lurtrnctions."  It  is  the  duty  of  the 
court  to  call  the  attention  of  the  jury  to  all  the 
in^^dients  involved  in  the  oCfense,**  and  to  instruct 
them  that,  in  order  for  a  conviction  to  be  had,  the 
offense  must  be  proved  beyond  a  reasonable  doubt.** 
Tbe  ehazge  must  be  based  on  the  evidenoe,"*  must  not 


single  out  and  give  prominence  to  particular  items 
of  evidence,'^  must  not  ignore  defendant's  theory 
of  the  ease/^  must  not  withdraw  material  evidence 
from  the  consideration  of  the  jury,"  must  not  in- 
fringe on  the  province  of  the  jury,'*  mirat  not  be 
aigomentative,"  and  most  not  be  misleading/*  Ad- 
mitted facts  may  be  treated  as  such  in  the  charge/^ 
but  the  court  must  be  careful  to  leave  all  contro- 
verted questions  of  fact  to  the  jury."  Requested 
instructions  covered  by  those  given  may  properly 
be  refused." 

29]  0.  Verdict**  It  has  been  held  imma- 
terial that  the  verdict  found  defendant  guilty  of 
an  attempt  to  bribe  instead  of  an  oSvt  to  bribe, 
aa  found  by  the  judgment,  such  an  atten^t  beiny 
the  same  as  an  offer  to  bribe.*^ 


iz.  puinBHHEirr 


[4  30]  Independent  of  statute,  the  crime  of 
bribery  is  punishable  at  onnmon  law  as  a  mis- 
demeanor by  fine  and  imprisoament,*'  and  it  is 
sometimes  provided  Uiat  one  guilty  of  bribery 


shall  be  disqualified  for  offiee  and  dis&anehised.** 
Different  kinds  of  bribery  may  be  punished  in 
different  ways.** 


corroborated,  under  the  statute,  by  the 
mere  fact  of  the  flight  of  the  witness 
Bn<]  bis  failure  to  appear  and  testify) ; 
Q»rner  V.  State,  50  Tex.  Cr.  J64, 
»T  SW  98;  E^ans  v.  State.  48  Tex. 
Cr.  (20.  89  SW  1080.  «  .  ... 

m.  Vernon  v.  U.  S.,  146  Fed.  121. 
7C  CCA  547.  See  geneimlly  Criminal 
Uw  [12  Cyc  487]. 

n.  Vernon  v.  U.  S.,  146  Fed.  121, 
7S  CCA  647. 

6a.  Rath  V.  SUte,  86  Tex.  Cr.  142, 
33  SW  229 

63.  Cal.— Peo.  T.  Fons  Chtns,  78 
Cal.  169,  20  P  396. 

Mass. — Com.  v.  Donovan,  170  Mass. 
:U.  49  NE  104. 

Ob. — State  v.  Geyer,  6  OhS&CP 
t4fi,  3  ObNP  242. 

Pa. — Com.  V.  PetrofC,  2  Pearson  634, 
I  WklyNC  212,  1  KyL  132. 

Vt.— State  V.  Smith.  72  Vt.  336,  48 
A  847. 

Wis. — Schutx  V.  State,  126  Wis.  462, 
104  NW  90. 

[a]  Wben  woi4a  of  a  donMfnl 
""n"itg  are  used,  it  Is  for  the  Jury 
to  Bay  whether  they  constitute  an 
offer  or  a  promise  within  the  pro- 
hibition of  the  law.  Com.  v.  Petrolt, 
I  PearBon  (Pa.)  B34,  8  WklyNC  212, 
1  KvL  132. 

•1  State  V.  Smith,  72  Vt.  266,  48 
A  «47. 

68.  Com.  V.  Wotton,  201  Mass.  81, 
87  NE  202. 

66.  Com.  V.  Wotton.  201  Haas.  81, 
17  NE  202. 

6T.  See  generally  Criminal  Law 
{I!  Cyc  611  et  seq]. 

as.  Peo.  V.  Bllltzke.  174  Mich.  329, 
140  NW  690  (corrupt  intent);  Dunn 
T.  State.  125  Wis.  181.  102  NW  936. 

[a]  Aooeptanes. — A  charge  In  a 
proflecution  for  bribery,  that  If  the 
person  from  whom  the  bribe  was 
received  paid  defendant  the  money 
■nd  passed  It  from  her  control  to 
hiB  and  he  assumed  control  of  It, 
Bndentanding  at  tbe  time  that  he 
accepted  it.  and  that  It  thereby  had 
puaed  from  her  control  to  his,  it 
would  constitute  an  acceptance  by 
ntm.  Is  a  anlAolent  charge  as  to 
what  constlttitea  an  acceptance  of 
■Doner  claimed  to  have  been  paid  as 
a  Mbe.  State  r.  Smith,  72  Vt.  866. 
41  A  647. 

[b]  oMd  ehamoter  oc 


1nibed.~In  a  prosecution  for  bribing 
an  officer  to  appoint  defendant  to  an 
office,  it  is  error  to  refuse  to  instruct 
the  jury  that  it  devolves  on  the 
state  to  prove  afllrmatlTely  and  by 
competent  evidence  that  defendant, 
within  the  three  years  prior  to  the 
flnding  of  the  Indictment,  offered  to 
pay,  or  did  actually  pay,  to  the 
officer  money,  gratuity,  reward,  or 
some  other  valuable  consideration, 
with  the  Intent  to  induce  or  to  pro- 
cure the  said  officer  to  appoint  de- 
fendant to  the  office;  and  that  at  the 
time  of  paying  such  money,  gratuity, 
reward,  or  other  consideration  the 
said  omcer  was  authorised  to  make 
such  appointment.  State  v.  Qraham, 
96  Mo.  120,  8  SW  911. 

69.  State  T.  Smith.  72  Vt  266.  48 
A  647. 

ral  Mine  to  avoto  atattrtorr 
defliutioiLf  "On  a  trial  for  bribery, 
where  the  court  required  the  jury  to 
believe  beyond  a  reasonable  doubt 
every  essential  element  of  bribery 
before  they  could  convict,  and  also 
properly  charged  on  reasonable  doubt, 
the  failure  to  quote  the  statutory 
definition  of  a  bribe  was  not  error. 
Mlnter  v.  State,  70  Tex.  Cr.  624,  159 
SW  286. 

70.  State  v.  Smith,  72  Vt.  866,  48 
A  G47- 

71.  State  V.  Ames,  90  Mtnn.  183, 
96  NW  330. 

78.  Peo.  V.  Bllltzke.  174  Hlch.  329, 
140  NW  690;  Garner  v.  State,  50  Tex. 
Cr.  364,  97  SW  98. 

[al  Thns.  where  a  person  accused 
of  offering  a  bribe  to  an  assistant 
county  attorney  claimed  that  he  of- 
fered It  In  payment  of  a  third  per- 
son's flne,  the  court  should  have 
charged  that,  if  such  was  the  case, 
he  would  not  be  guilty.  Davis  v. 
State.  70  Tex.  Cr.  524,  158  SW  288. 

78.  I>unn  v.  State,  125  Wis.  181, 
102  NW  926. 

74.  Dunn  V.  State,  126  Wis.  181. 
102  NW  935. 

[a]  WelgM  Of  •videaee. — On  a 
trial  for  bribing  a  witness  to  testify 
falsely,  the  defense  being  that  money 
was  paid  to  the  witness  to  dissuade 
him  from  giving  false  testimony,  a 
charge  that  it  Is  not  a  recognised 
custom  of  the  country  to  subsidise 


the  personal  integrity  of  cltlsens  to 

Prevent  them  from  lapsing  Into  falseh- 
ood and  perjury  is  error  as  usurp- 
ing the  powers  of  the  Jury.  Peo.  t. 
Fong  Ching,  78  Cal.  169,  20  P  896. 

75.  State  v.  Ames,  90  Minn.  182, 

96  NW  810. 

7*.  Peo.  T.  BMsoD,  68  Cal,  649,  10 
P  192. 

[al  Cttuumeter,  professloii,  ■*€ 
Toeanon  of  wlt&esaes.r — it  is  erro- 
neous to  instruct  the  jury  that,  where 
the  witnesses  are  shown  to  have 
been  active  parties  to  the  transaction, 
they  may  consider  the  character,  pro- 
fession, and  vocation  of  such  wit- 
nesses in  judging  of  the  probability 
of  their  participating  in  such  trans- 
action, and  whether  they  would  have 
been  likely  to  offer  a  bribe  to  an 
officer;  and  that  in  determining  that 
as  a  fact  they  may  judge  of  the 
character  of  the  party  alleged  to  have 
made  the  offer.  Peo.  v.  Bdson,  68 
Cal.  549,  ID  P  192. 

77.  Peo.  V.  Gorsline,  182  Hlch,  649, 
549.  94  NW  16. 

TS.  Peo.  V. .  Gorsline,  132  Mich. 
649,  94  NW  16. 

76.  Peo.  V.  Oorsllne,  132  Mich.  649. 
94  NW  16. 

80.  See  generally  Criminal  Law 
[12  C^o  6861. 

Bl.  Johnson  v.  State.  49  Tex.  Cr. 
250,  92  SW  287. 

88.    State  v.  Sills,  88  N.  J.  L.  102, 

97  AmD  707:  4  Blackstone  Comm. 
140;  3  Coke  Inst.  147.  See  also 
Barefleld  v.  State,  14  Ala.  603  (where 
it  was  held  that  an  offer  to  bribe 
a  justice  of  the  peace  corruptly  to 
decide  a  cause  not  then  pending,  but 
afterward  to  be  Instituted  before- 
hlm,  the  bribe  not  being  accepted  or 
the  suit  instituted,  although  In- 
dictable at  common  law.  Is  not  pun- 
ishable by  confinement  In  the  pen- 
itentiary under  the  statute). 

[a]  Where  the  ottenae  Is  not  de- 
flaed  by  statute,  reference  will  be  had 
to  the  common  law.  not  onlv  for  the 
deflnltlon  of  the  crime,  but  alao' 
for  the  punishment.  State  T.  Davis. 
IS  Del.  189.  45  A  894. 

88;  In  re  Bunkera,  1  Cal.  A.  61,  81 
P  748. 

84.  Com.  v.  Cameraon,  42  Pa 
Super.  247. 


Digitized  by 


Google 


416  [9C.J.] 


BBIC-A-BBAC —BRIDGE  PIEB 


made  from 
sand,  lime, 
moist  and 


BBZO-A-BBAO.  Objects  of  curiosity  or  for  deco- 
ration, with  or  without  moderate  intrinsic  or  artistic 
value.' 

A  building  and  paving  material 
clay,  either  pure  or  mixed,  as  with 
etc.,  by  molding  into  blocks  while 
hardening  in  the  sun  or  by  fire;' 
an  artificial  substitute  for  stone,  which  has 
been  extensively  used  for  building  in  all  ages.* 
Phrases  in  which  the  word  has  been  used  have 
received  judicial  interpretation,  such  as  "brick 
building,'"*  "brick-built  dwelling-house,"'  "brick 
dweUings,'"  "brick  in  the  wall,"«  "brick- 
mason,"*  "brick  pavement,""  "bnck  store,"" 
"brick  work,""  "paving  brick,""  and  "sewer 
brick."" 


Brick  day.    Clay  used  in  the  nuumfaeture  of 

ordinary  brick.^" 

Brick  earth.   Brick  clay.'' 

Fire  brick.  Brick  made  of  a  particular  kind 
of  clay  and  designed  for  building  up  furnaces." 

BBIDEWELL.  In  England,  a  house  of  eorree- 
tion.^' 

BBZDGE.^'  As  a  verb  to  build  a  crossing  over.* 
BRIDOE  OOHFANT.    A  corporation  chartered 

to  build  and  maintain  a  bridge  highway  similar  ia 

character  to  the  turnpike  highways  maintained  b; 

turnpike  companies  chartered  for  that  purpose.^ 
BBIDaE  PIEE.    A  projecting  wharf a  per 

mauent  stmeture  attached  to,  and  firmly  connected 

with,  the  mainUnd." 


1.    standard  D. 

[a]    T«iP«stilaB    not   lnolBA*d  la 

Urm^ln  re  Kelloss,  S14  N.  Y.  460, 

464,  108  NE  844. 
3.    Brlok:  As: 

Deadly  weapon  see  Assault  and  Bat- 
tery !  219. 

Fixture  when  made  from  land  by 
owner  for  sale  see  Fixtures  [19 
Cyc  1044]. 

Used  in  tarirr  act  see  Customs  Duties 
[12  Cyc  1119]. 

[a]  BerlTfttioiL — (1)  The  word  Is 
<lerlved  from  the  lAtln  word  "Im- 
brex" which  was  the  name  given  to 
a  hollowed  tile  for  carrying  off  the 
r&ln.  De  Casae  v.  Spader,  7  F.  Cas. 
No.  3,720,  S  Int.  Kev.  Reo.  163.  <2> 
"Menage  derives  the  correspondlns 
French  word  'brique'  from  the  l^tln 
word  'Imbrlcare,'  that  Is,  'Imbresct- 
bus  tegere,'  to  protect  from  showers. 
And  'Imbrices,'  the  plural  of  'Imbrex,' 
are  so  called  'ab  Imbre  Quod  acctplant 
arceantque  imbres,'  be<»u8e  they  re- 
ceive and  keep  off  the  rain.  Thus,  the 
etymology  of  the  word  'brick'  In- 
volves the  Idea  of  Its  being  designed 
for  building  purposes,  and  as  a  pro- 
tection against  the  weather."  Rich- 
ardson D.  '[quot  De  Casse  v.  Spader, 
■upre]. 

3.  Webster  D. 

4.  2  Chamber  Bncycl.  SS7  [quot 
De  Casse  v.  Spader,  7  F.  Cas.  No. 
8.720,  8  Int  Rev.  Rec.  1631. 

[a]  81m  of  briok. — "Among  build- 
ers and  mechanics  a  brick  is  under- 
stood to  be  eight  Inches  In  length, 
four  Inches  la  width  and  two  Inches 
In  thickness."  Peters  v.  Chicago,  192 
111.  437,  438,  61  NE  438. 

5.  Gerhauser  v.  North  British, 
etc.,  Ins.  Co.,  7  Nev.  174,  186  (holding 
that  where,  on  account  of  a  settling 
of  one  of  the  walls  of  a  brick  build- 
ing. It  was  found  necessary  to  re- 
place a  portion  of  It  temporarily  with 
wood,  and  while.  In  that  condition  It 
was  insured  as  a  "brick  building." 
such  description  did  not  amount  to 
a  warranty,  but  was  used  merely  as 
Identlflcatfon.  and  that  the  term  did 
not  inaccurately  describe  the  build- 
ing, as  It  was  a  brick  building  In 
common  parlance). 

e.  Powell  V.  Doubble.  MS.  V.  C. 
June  1832  [cit  Sugden  Vendors] 
(where  a  house  was  described  In  the 
particulars  of  sale  as  a  brick  built 
dwelling  house,  although  It  was  built 
partly  of  brick  and  partly  of  timber, 
and  some  parts  of  the  exterior  were 
composed  of  only  lath  and  plaster, 
and  there  was  no  party  wall  to  the 
house,  and  it  was  held  that  such  a 
description  meant  that  the  house  was 
brick  built  In  the  ordinary  nense). 

7.  Mead  v.  Northwestern  Ins.  Co., 
7  N.  T.  530.  537  (where  buildlnRs 
described  In  a  policy  of  Insurance  ag 


"brick  dwellings"  were  shown  to 
form  a  part  of  a  block  of  houses  hav- 
ing brick  walls  in  the  front  and  rear, 
with  side  walls  in  the  basement  and 
the  flrst  stories  of  brick,  eight  inches 
thick,  and  above  them  walls  made 
with  Joists  filled  In  with  brick,  four 
Inches  thick  and  plastered,  and  It 
was  held  competent  to  ask  a  buUder 
whether  they  would  or  would  not  be 
called  brick  houses). 

8.  Sweeney  v.  Thomason,  9  Lea 
(Tenn.)  359,  362,  42  AmR  676  (where 
a  contract  for  the  erection  of  a  build- 
ing provided  that  the  contractor 
should  be  paid  at  the  rate  of  eight 
dollars  per  thousand  for  "brick  in 
the  wall,"  and  it  was  held  that  the 
phrase  "brick  in  the  wall"  was  a 
term  having  a  well  defined  meaning, 
requiring  that  the  bricke  should  be 
counted,  and  that  if  it  was  not  prac- 
ticable to  ascertain  the  number  by 
an  actual  count  they  could  be  ascer- 
tained by  estimates  based  on  meas- 
urements after  counting  the  number 
of  bricks  In  a  cubic  yard  of  the 
wall). 

9.  Robinson  v.  Mace,  IS  Ark.  97, 
102  (where  the  court  said:  "It  is 
questionable  whether  the  term  "brlok- 
mason,'  is  sufflclentty  comprehensive, 
properly  and  technically  speaking,  to 
embrace  brick  makers  and  brick 
burners"). 

10.  Taber  v.  Qrafmiller,  109  Ind. 
206.  209,  9  NE  721  (where  It  was  held 
that  "brick,"  as  used  In  an  ordinance 
or  resolution  of  a  city  council  speci- 
fying that  a  pavement  shall  be  of 
"brick,"  implies  that  the  brick  shall 
be  paving  brick  of  the  kind  ordi- 
narily used). 

11.  Lowrey  v.  Grldley,  30  Conn. 
450,  460  (where  a  place  In  which 
liquors  were  kept  was  described  In 
a  warrant  as  a  "brick  store,"  and  It 
was  shown  that  the  front  and  prin- 
cipal part  of  the  store  was  of  brick, 
but  that  the  liquors  were  kept  and 
seized  In  a  wooden  addition  In  the 
rear  which  communicated  with  the 
main  room  by  a  door,  and  that  the 
store  was  also  known  in  the  neigh- 
borhood by  the  name  of  "the  brick 
store."  and  it  was  held  that  the 
place  sufficiently  answered  the  de- 
scription In  the  warrant,  the  court 
saying:  "We  think  this  objection  is 
rather  hypercritical.  It  was  sub- 
stantially a  brick  store.  There  Is 
some  wood  In  the  construction  of 
every  brick  building.  Neither  the 
plaintiff  nor  any  one  else  would  be 
liable  to  be  misled  by  this  descrip- 
tion"). 

la.  Daly  v.  Kingston.  177  Mass. 
312.  316.  58  NE  1019  (where  the  term 
"brick  work."  in  a  contract  to  com- 
plete the  brick  work  as  prescribed 


In  the  speclflcatlons  of  a  house,  was 
held  to  Include  a  pressed  brick  fire- 
place mentioned  In  the  specifica- 
tions) ;  Streppone  v.  Lennon,  141 
N.  T.  626,  3f  KB  618  (where  It  vu 
held  that  an  agreement  to  do  u 
amount  ox  brlok  work  may  me&n 
simply  to  perform  the  work  of  lay- 
ing the  brick,  or.  In  addition,  to  fur- 
nish the  brick  as  well  as  to  lay 
them). 

13.  Peters  v.  Chicago,  192  III.  417. 
439.  61  NE  438  (where  it  was  held 
that  an  ordinance  describing  the  ma- 
terial out  of  which  an  Improvement 
shall  be  made  as  of  brick,  pavinR 
brick,  or  sewer  brick,  means  brick  of 
the  ordinary  dimensions  and  of  the 
best  quality  for  that  particular 
structure). 

14.  Peters  v.  Chicago.  192  111.  417. 
438.  61  NE  488  supra  note  13. 

18.  De  Cawe  v,  Spader,  7  F.  Cai. 
No.  3,720.  3  Int.  Rev  Rec,  1«J.  See 
also  Clay. 

16.  De  Casse  v.  Spader,  7  F.  Cas. 
No.  3,720,  3  Int.  Rev.  Rec.  163. 

17.  De  Casae  v.  Spader,  7  F.  Caa. 
No.  3.720,  8  Int.  Rev.  Rec.  163. 

[a]  Metlioa  of  uaanfaotiue. — "The 
clay  has  to  be  prepared  with  great 
care,  In  order  to  avoid  unequal  ex- 
pansion and  contraction,  and  they 
are  baked  to  an  Intense  heat"  De 
Caase  v.  Spader,  7  F.  Caa.  No.  3,730. 
3  Int.  Rev.  Rec.  IBS. 

[b]  Am  asaa  Is  xwmu  Mtft^ 
The  word  "brick,"  as  used  In  the  in- 
ternal revenue  acts  (Act  July  1,  186! 
[12  U.  S.  St.  at  L.  462  c  119  S  TS], 
and  Act  June  30,  1864  [13  U.  S.  St 
at  L.  264  c  173  S  94]).  does  not  In- 
clude a  fire  brick.  De  Casse  v. 
Spader.  7  P.  Cas.  No.  8,7*0.  8  Int 
Rev.  Rec.  168. 

18.  Wharton  It.  L. 

19.  Bridfei  Aa  a  noun  see  Bridges 
post  p  417. 

[a]  Statute  of  lirldfes.^ — "Now  I 
come  to  the  Statute  of  Bridges  (22 
Hen.  8.  c  5),  which,  althoufch  it  Is 
in  archaic  language,  is  none  the  less 
expressive.  The  preamble  describes 
the  annoyance  caused  by  brldgef 
broken  in  highways,  and  then  de- 
scribes the  remedy.  'Broken'  mean;! 
out  of  repair,  and  applies  to  bridges 
in  highways."  Reg.  v.  SouthamplDn. 
1«  Cox  C.  C.  117,  124. 

50.  Hahn  V.  Oould  Southveiitem 
R.  Co.,  118  Ark.  687.  168  SW  10C4. 
1066. 

51.  Hfddletown,  etc..  Bridge  Co. 
V.  Mlddletown,  77  Conn.  314.  il6.  6» 
A  34.  See  generally  Bridges  post 
p  417. 

32.  Johnson  v.  Northwestern  Nat 
Ins.  Co.,  39  Wis.  87,  90. 

aa,  Johnson  V.  Northwestern  Nat 
Ins.  Co.,  39  Wis.  87,  90. 


For  later  eaaeSi  deretopmunts  and  ehaaffes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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BBIDGES 
By  WnxuH  A.  Mabtxit* 
[VM«WB  wit  IH  tUa  mis,  tw »a  slwwtan  m  tU>  Votit,  M*  OroM  BafaMMM  IbAm  »  419] 


L  DEFINITION  AND  NATDBE  [ii  1-5]  p  420 

A.  Bridge  [$  1]  p  420 

B.  P«Wic  Bndge  [H  2-31  P  422 

1.  Part  of  Highvoay  [5  21  p  422 

2.  Pu6/ic  User  and  Public  Utility  BsKntial  [$  3]  p  423 

C.  i^rivaU  Bndge  t$  4]  p  423 

D.  Bridgea  as  Real  Estate     5]  p  423 

n.  ESTABUSHBONT  AND  EBXCTION  [H  ^5]  p  424 

A.  At  Common  Law  [f  6]  p  424 

B.  Under  Legidative  Enactment  [H  7-45]  p  424 

1.  In  Omeral  [i  7]  p  424 

2.  By  Municipal  Authoriti&i  [H  8-28]  p  425 

a.  In  General  [{j  8-91  p  425  . 

(1)  Counties  [$  8j  p  425 

(2)  Other  Municipalities  ({  9]  p  4261 

b.  06«mwn«  of  Prescribed  Procedure  [$  10]  p  427 

c.  Fund  for  Construction  [?5  11-15]  p  429 

(1)  HowRaisedl^  11]  p  429 

(2)  Opposition  to  Taxation  [$  12]  p  431 

(3)  Contribution  to  [H  13-15]  p  431 

(a)  In  General  [$  13]  p  431 

(b>  From  County  to  Town  or  Toumafap  [J  14]  p  433 
{c)  When  Built  over  Boundaries  [i  15]  p  434 

d.  Location  [H  16-17]  p  436 

(1)  In  General  [$  16]  p  436 

(2)  Right  To  Build  over  Boundary  Independently  of  Atoning  MunieipaiUy  [f  17]  p  437 

e.  Manner  of  Construction 18-19]  p  437 

(1)  In  General  [J  18]  p  437 

(2)  Approaches     19]  p  438 

f.  Contracts  for  Building  [H  20-26]  p  439 

(1)  In  General  [U  20-22]  p  439 

(a)  Power  To  Make  [}  20]  p  439 

(b)  ValidUy  {$  21]  p  439 

(c)  Ratification  [5  22]  p  441 
<2)  Liability  [H  23-26]  p  441 

(a)  In  General  [$$  23-25]  p  441 

aa.  Of  Municipality  [{  23]  p  441 
bb.  Of  Individual  Commissioners  [f  24]  p  442 
cc.  Of  Contractor  and  Surety    25]  p  443 

(b)  Enforcement  of  Liability  [$  26]  p  443 
K.  Acceptance  [$  27]  p  443 

h.  Contract  for  Purchase  of  Bridge  [J  28]  p  444 

3.  By  Property  Owners  [$  29]  p  444 

4.  By  Pnvate  Capital  [U  30^5]  p  444 

a.  Power  To  Grant  Franchise  [5  30]  p  444 

b.  License  Tax  [{31]  p  445 

c.  Efect  of  Franchise  and  Rights  Thereunder      32-39]  p  445 

(1)  In  General  [5  32]  p  445 

(2)  7'oiZs[$$  33-35]p447 

(a)  RigH  To  TtUx  [H  33-34]  p  447 
aa.  In  General  {$  33]  p  447 
bb.  Exemptions,  Commutations,  Etc.  [$  34]  p  447 
 (b)  Right  To  Evade  [$  35]  p  448  

•Author  of  "Accord  and  Satisfaction"  1  C.  J.  620.  "Adverse  Possession"  2  C.  J.  87,  "Arbitration  and  Award" 
j  C.  J.  1.  "Assumpsit.  Action  or*  5  C.  J.  1378,  "Bl^my"  7  C.  J.  1166.  "Boundaries"  ante  p  14S. "Accord  and  Satis- 
faction" 1  Cyc  305,  "Adverse  Possession"  1  Cyc  968,  "Appearances"  3  Cyc  SOD.  "Costs"  11  Cye  1,  and  of  a 
Treatise  on  the  "L^aw  of  Labor  Unions";  and  joint  author  of  'Appeal  and  Error"  3  C.  J.  256. 

For  lattt  e>MB  OavtlopBMmta  and  tiUMgm  in  the  law  see  cumulative  Annotatlona,  same  title,  page  and  note  number. 
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<3)  Exdusivenesa  ctf  Privilegea  [H  36-39]  p  448 

(a)  InOenerali^  36]  p  448 

(b)  Ir^ringement  of  [H  37-39]  p  449 

aa.  What  CoruUtuies  [$  37]  p  449 
bb.  Bights  Orowing  Ovt  of  Infringemera  [$(  38-39]  p  460 
(aa)  Injunction  If  38]  p  450 
(bb)  Adion  for  Damaaes  [$  39]  p  450 
d  Pvblie  Acquxsitibn  of  ToU  Bridge  [H  40~i5]  p  ASQ 

(1)  How  Aeeompliaked  [U  40-44]  p  450 

(a)  /n6en«n»/[$  40]  p  450 

(b)  By  Eminent  Domain  [$  41]  p  451 

(c)  By  Expiration  of  Franchiw  [$  42]  p  451 

(d)  By  Forfeiture  of  Franchise  [i  43]  p  461 

(e)  By  Abandonment  [$  44]  p  452 

(2)  Damages  [{  45]  p  452 

m.  MAINTEMAMCE  AKD  REPAIB  [U  46-58]  p  453 

A.  In  General  [§  46]  p  453 

B.  Upon  Whom  Duty  Rests  [U  47-54]  p  453 

1.  To  Repair  [${  47-53]  p  453 

a.  In  General  [${  47-51]  p  453 

(1)  Municipalities  [U  47-49]  p  453 

(a)  In  General  [$  47]  p  453 

(b)  When  Located  within  City  or  ViUage  LinUta  [$  48]  p'46& 

(c)  When  Built  over  Boundaries  [j  49]  p  457 

(2)  Private  PaHies  [U  50-51]  p  459 

(a)  In  General  [$  50]  p  459 

(b)  Bridge  Companies    61]  p  459 

b.  Approaches  [$  52]  p  460 

c.  Sufficiency  of  Mairttenanee  and  Repair  [$63]  p  460 

2.  To  Rebuild  [i  54]  p  460 

C  Enforcement  of  Duty  [$$  55-58]  p  462 

1.  InGeneral[i  55]  p  462 

2.  By  Indictment  or  Information  [$$  66-571  p  462 

a.  In  General  [{  56]  p  462 

b.  Form  and  Requisites  of  Indietment  or  Information  [i  67]  p  462 
.  3.  By  Mandamus  [$  58]  p  463 

IT.  OWNERSHIP  [$  59]  p  464 

T.  REaULATION  OF  USE  [U  60-61]  p  464 

A.  In  General  [( 60]  p  464  '  ' 

B.  As  to  ToOs     61]  p  465 

UABIUTT  FOB  mJOBIES  CAUSED  BT  DEFBCTITE  BBmOE  [f  $  62-114]  p  466 

A.  General  Nature  of  [$  62]  p  466 

B.  To  Awning  Landowners  [$$  63-66]  p  466 

1.  Orownd  of  Liability  [U  63-66]  p  466 

a.  In  General  [(  63]  p  466 

b.  Injury  to  Business  [$  64]  P  466 

c.  Interference  with  Flow  of  Water  [f  65]  p  467 

2.  Enforcement  oflAability  U  66]  p  467 

C.  To  Municipal  or  County  Officers  [$  67]  p  468 

D.  To  Travelers  (5$  68-113]  p  468 

1.  In  General  [$$  68-81]  p  468 

a.  Rule  Stated  [i  68]  p  468 

b.  Liability  of  Officers  Ckarffed  with  Dut^/  of  Repair  and  Maintenance  [i  69]  p  469 
o.  Liability  of  Municipalities  [H  70-74]  p  469 

(1)  In  General  [$$  70-72]  p  46& 

(a)  Counties  or  Towns  [H  70-71]  p  469 

aa.  At  Common  Law  {$  70j  p  469 
bb.  Under  Statute  [J  71]  p  471 

(b)  Cities  or  Villages  [}  72]  p  473 

(2)  Where  Duly  To  Repair  Is  on  Individual  [5  73]  p  473 

(3)  When  Built  over  Boundaries  [5  74]  p  474 

d.  Care  Required  [U  75-81]  p  474 

(1)  In  General  [$$  75-76]  p  474 

(a)  Of  Municipalities  [i  75]  p  474 

(b)  Of  Bridge  Companies  [$  76]  p  475 

(2)  As  to  Mainlenance  IH  77-80]  p  475 

(a)  IiMpedion,  arid  Discovery  of  Defects  [$  77]  p  475 

(b)  Provision  of  Safeguards  [${  78-80]  p  476 

aa.  Barriers  or  Warnings  of  Defect  [$  78]  p  476 
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bb.  Guard  Rails     79]  p  477 

cc.  lAgfUs  [5  80]  p  478  .      -  . 

(3)  As  to  Size  and  StabaUy  qf  SttuduTe  \%  81]  p  478 
%  D^ensea  [U  82-91]  p  479 

a.  In  General  [5  82]  p  479 

b.  CoTdribiUory  Negligence  [U  83-88]  p  479 

(1)  In  General  [}  83]  p  479 

(2)  What  C(mistitutss  [$$  84r-88]  p  479 

(a)  In  General  U  84]  p  479 

(b)  Extraordinary  Load  [$  85]  p  480 

(c)  Noncompliance  loitk  Precautions  Preacribed  by  Statute  [4  86]  p  480 

(d)  Fast  Driving  [$  87]  p  481 

(e)  Notice  of  Defects  [$  88]  p  481 

c.  Lack  of  Funds  [$  89]  p  482 

d.  Wani  of  Notice  cf  D^ect  [U  90-91]  p  483 

(1)  In  General  [$  90]  p  483 

(2)  What  Constitutes  Notice  [$  91]  p  483 
3.  Adum[$$  92-113]  t>  484 

a.  CmuUtions  Precedent  [H  92-94]  p  484 

(1)  Notice  of,  and  Claim  for,  Injury  {H  9^-93]  p  484 

(a)  In  General  [$  92]  p  484 

(b)  Object  and  Sufficiency  [(  93]  p  484 

(2)  Time  of  Bringing  [5  94]  p  486 

b.  Parties  [${  95-96]  p  486 

(1)  Piatnii;^' [$  95]  p  486 

(2)  Defendant  [(  96]  p  486 

c.  Complaint,  Declaration,  or  PetUion  [$$  97-102]  p  486 

(1)  In  General     97]  p  486 

(2)  Negligence  [{  98]  p  487 

(3)  Negativing  ContHhUoTy  Negligence  [$  99)  p  487 

(4)  Defendant's  Notice  of  Defect  [$  100]  p  488 

(5)  Compliance  with  Statutory  Conditions  Precedent  [H  101-102]  p  488 

(a)  In  Generally  101]  p  488 

(b)  Plaintiff's  Presentation  qf  CUUm  [f  102]  p  488 

d.  Plea  or  Answer  [5  103]  p  489 

e.  Issues  liaised  by  and  Evidence  AdmiMtUe  under  Pleadings  [$104]  p  489 
'  f.  Evidence  [5$  105-109]  p  489 

(1)  Burdm  of -Proof  and  Presumptions  [$  105]  p  489 

(2)  AdmissibilUy      106-108]  p  489 

(a)  Control  of  Bridge  and  Duty  to  Maintain  and  Repair     106]  p  489 

(b)  Negligence  and  Contributory  Negligence  [(  107]  p  490 

(c)  To  Show  Notice  of  Defect  [5  108]  p  490 

(3)  Weight  and  Sufficiency  [$  109]  p  491 

g.  Triaim  110-112]  p  492 

(1)  Questions  of  Imw  and.Fact  [(  110]  p  492 

(2)  Taking  Case  from  Jury  [$  111]  p  496 

(3)  Instructions  [i  112]  p  496 

h.  Damages  [$  113]  p  497 
E.  Licensees  [$  114]  p  497 

m  UABIUTT  FOR  INJURT  TO  BBmOE  [H  115-118]  p  497 

A.  In  Generally  115]  p  497 

B.  By  Whom  Action  Brought  [$  116]  p  498 

C.  Defenses  [$  117]  p  498 

D.  Damages  [$  118]  p  499 


Bridge: 
Aa: 

Internal  Improreinent  am  nttarnsl  Xmprort- 
m«atB  £22  Cyc  1S90];  Mnsiotoat  Oorpon- 
tlons  [28  Cyc  1679]. 
Nuisance  see  OoauiurM  n  Cyc  468];  Vavlffa- 
Ua  Vat«ra  [29  Cyc  312];  Knlsutus  [29  Cyc 
1168];  m«UZM4a  [33  Cyc  326]. 
Sublecr  to: 

Maritime  Hen  see  MArltlme  Ums  [26  Cyc 
766], 

RlKht   of   eminent  domain   see  BmlBMit 
Somaln  [IB  Cyc  610]. 
Condemnation   of  land   for  see  Bmlumt  Domain 

[15  Cyc  687]. 
Dedication  of  see  Dedioatton  [13  Cyc  460-]. 
Franchise,  encroachment  on  as  nuisance  see  mi* 

WUMB  [29  Cyc  1172]. 
Uandamus  In  reference  to: 

Generally  see  Manflawins  [26  Cyc  295], 
To  compel: 

Canal  company  to  repair  or  rebuild  and  to 
maintain  see  lEandataiu  [26  Cyc  379]. 


Brldee; — Continued 

Mandamus  In  reference  to: — Continued 
To  compel: — Continued 

Katiroad  company  to  build  and  to  maintain 
see  KaBOamw  126  Cyc  367]. 
Maritime  Hen  on  see  VUttlme  Uew  [26  Cjo 

7E«]. 
Over: 

Artlflclal  waterway: 

Generally  see  WatsratIO  Cyc  6611. 
As    hutsance    see    minuues    [29  Cyc 
1168]. 
Canal: 

Generatly  see  Oaaals  |  1  E-2I ;  Xallroadi  [SI 

Cyc  325];  Waters  [40  Cyc  661]. 
Mandamus  to  compel  repairing  or  rebuild- 


ing and  maintenance  of  see 
121  Cyc  879], 
Drain  see  Drains  [14  Cyc  1063]. 
Highway : 

Mandamus  to  compel  railroad  company  to 
build  and   to   maintain   see  Mandamna 

[26  Cyc  367], 


FHtr  later  oases,  derelopnMnts  and  obanfes  in  the  law  see  cumulative  Annotations,  same  title,  page  and^note  numberj 
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Bridce : — Continued 
Over: — Continued 

Highway : — Continued 

RlKhts  and  duties  of  railroad  comDany 
with  reference  to  see  MaOxotMM  [SS  &e 
268,  274.  9801. 
Navljrable  waters: 

Generally  see  Vavloble  Watars  [29  Cyc 


3111. 
slo: 


see  iravlgaUe 


Collision   of   vessel  with 

Waters  [29  Cyc  316]. 
Obstruction  of  navleatlon  by: 

Generally  see  Xavlgable  Waters  [29 

Cyo  809.  311]. 
Ab  nuisance  see  Oottmietoe   f7  Cyo 
4S61;   iravlffable   Waters    [29  Cyc 
112];  SaUroads  [S3  Cyc  326J. 
Powers  ox  congress  with  reference  to  see 
OOBuiMoe     [7    Cyo    4S6];  VwlffaUa 
Vetera  [2ft  Cyc  294]. 
Rlffht  of  state  to  erect  or  to  authorlie  the 
erection  of  see  ConmerM  [7  Cyc  468]: 
iraTlffaMe  Waters  [29  Cyo  8971;  Ud- 
nada  [33  Cyc  325]. 
Rlffhts  and  duties  of  railroad  oomiMuiy 
with  reference  to  see  BattRMAl  [SS  Cyo 
82&J. 

Taxation  of  see  Taxatton  [37  Cyc  778], 
Railroad: 

OenenUly  see  BaUroaOs  £38  Cyc  263,  274, 
9303. 

Ab  nuisance  ass  TOsaaosB  [29  Cyo  11C8]. 


Bridce : — Continued 
Ovar: — Continued 

Railroad : — Continued 

Duty  of  railroad  oompany  to  aenrants  with 
^c  Tisf]  »wnB8  [» 

Uandamus    to    compel    erection    of  see 
Mandamu  [26  Cyc  367]. 
Right  of  street  railroad  company  to  use  of  see 

0t«e«t  maUroada  [36  Cyc  13&1,  1407]. 
Taxation  of: 

Oenerally  see  Taxation  [87  Cyc  8E2]. 
Bridge  over  navigable  waters  see  Taxation  [3T 
Cyc  778]. 

Bridge  used  in  Interstate  commerce  see  Oom- 

meroe  [7  Cyc  4791. 
By  municipality  see  MBwialpal  OozpocatloaB 

[28  Cyc  16831. 
Exemjitlon   from  see  Taxation  [37  Cyc  S7G. 

Interstate  bridge  see  Taatatlom  [S7  Cyo  778]. 
International  bridge,  regulation  of  use  of  by  oongresB 

see  Ooinmaree  [7  Ore  4Be], 
Interstate  bridge: 

Regulation  of  use  of  by  eongreas  sec  Cknnum 
[7  Cyo  468], 

Right  of  states  to  eract  or  to  charga  toll  for  use  of 

see  Ognoneros  £7  Cyo  4B81. 
Taxation  of  aee  Taxatton  lS7 
Public  aid  to  bridge  oompany  aee 
ttoaa  [28  Cyo  lt78,  liiij. 


L  DEFINITION  AND  NATUBB 


1]  A.  Bridge.  A  bridge  is  a  atraetore  of 
vood,  iron,  brick,  or  atone,  oxdinarily  ereeted  over 
a  river,  creek,  pond,  or  lake,  or  over  a  ravine,  rail- 
road, eanal,  or  other  obstruction  in  a  highway,*  so 


as  to  make  a  continuous  roadway  and  afford  to 
travelers  a  convenient  passageway  from  one  bank 
to  the  other.'  The  term  "bridge"  includes  all  the 
appliances  necessary  to  the  proper  use  of  the 


X.  Schell  V.  German  Flats.  S4 
Misc.  44R,  447,  104  NTS  116  [aff 
123  App.  Dlv.  197,  108  NYS  219  and 
e\t  Cyc]. 

"What  then  Is  a  bridge?  It  Is  a 
structure  of  wood,  iron,  brick,  or 
stone,  ordinarily  erected  over  a 
river,  brook  or  lake,  for  the  more 
convenient  t>assage  of  persons  and 
beasts,  and  the  transportation  of 
baggage;  and  whether  it  Is  a  wide 
raft  of  logs  floating  upon  the  water, 
and  bound  together  with  wlth[e]s, 
or  whether  It  rests  on  plies  of  wood, 
or  stone  abutments,  or  arches.  It  is 
still  a  bridge.  The  particular  man- 
•ner  in  which  this  structure  is  built, 
is  not  described;  but  It  is  said  to 
be  much  in  the  manner  common  to 
rall-road  bridges,  the  bottom  cov- 
ered with  plank,  and  the  sides  se- 
cured by  railing.  It  is  a  matter  of 
notoriety,  that  rail-road  bridges  are 
built  upon  solid  abutments  of  mason- 
work,  and  restlnc  on  piers  of  stone 
between  the  abutments,  thus  giving 
strength  and  security  to  the  frame 
above.  It  is  not  easy  to  see  where- 
in such  a  structure  dHfers  from  an 
ordinary  bridge,  except  that  as  it 
is  to  endurs  a  greater  burthen,  it  is 
more  solid  and  substantial.  It  is 
true,  the  plank  and  rails  upon  it 
are  laid  fn  a  manner  most  conven- 
ient for  the  cars  which  are  to  pass 
It,  and  not  convenient  for — perhaps 
not  admitting — common  vehicles, 
and  not  intended  for.  though  admit- 
ting, the.  passage  of  foot  passengers. 
It  would  seem,  therefore,  as  if  this 
WSB  what  would  be  ordinarily  called 
a  bridge.  But  we  agree  with  the 
defendants'  counsel,  that  it  Is  not 
the  name,  which  Is  sufllcfent  to 
designate  It.  We  then  must  con- 
alder  the  object — what  was  the  In- 
tent of  the  structure?  The  safe 
and  expeditious  passage  of  persons, 
whether  from  greater  or  leas  dis- 
tances, over  this  stream,  fn  the  cars 
or  carriages  provided  for  that  pur- 
pose, together  with  all  baggage  or 
freight  entrusted  to  the  care  of  the 
company.  It  may  not.  and  is  not 
Intended  to,  accomplish  all  the  ob- 
jects of  a  common  bridge,  as  it  Is 
not  adapted  to  the  common  vehicles 
in  use.  But  can  that  fact  change  Its 
character  as  a  bridge?  A  bridge 
adapted  only  to  foot  passengers 
would  still  be  a  bridge;  and  It  would 


hardly  be  claimed,  that  such  a 
bridge  might  be  entered  by  the  side 
of  the  plalntirCs',  under  the  provi- 
sions of  this  act.  We  find,  then,  a 
structure  of  the  form  of  a  bridge, 
with  the  name  of  a  bridge,  and  of 
the  character  of  a  bridge.  But  go 
a  step  further,  and  see  If  It  is  not 
doing  the  business  of  a  bridge?  Cer- 
tain facts  are  not  specifically  found, 
which  we  all  know  must  exist;  such 
as  that  every  passenger  In  the  cars 
from  *  Hartford  to  Springfield  must 
cross  this  river  upon  this  bridge 
within  the  limits  secured  to  the 
plaintiffs.  It  is  certainly  doing  at 
least  some,  if  not  much,  of  the  busi- 
ness which  the  plaintiffs  had  a  fair 
right  to  expect,  under  their  grant, 
we  find,  then,  this  structure,  with 
the  form  of  a  bridge,  with  the  name 
of  a  bridge,  with  uie  character  of  a 
bridge,  doing  its  work,  and  in  this 
way  doing  the  very  injury  to  the 
plaintiffs,  which  this  proviso  was 
designed  to  guard  against.  We  can- 
not then  but  conclude  It  is  a  bridge." 
Bnfieid  Toll  Bridge  Co.  v.  Hartford, 
etc.,  R.  Co.,  17  Conn.  40,  69,  42AniD 
716. 

[a]  Mstlaatlon  hatwees  mtwMag 
at  aoBUBom  law  ana  uadar  afcatirtaw 

(1)  So  far  at  least  as  the  duty  to 
repair  is  concerned,  the  word 
"bridge"  at  common  law  was  held 
to  mean  a  structure  across  a  stream 
or  watercourse;  It  should  ben  struc- 
ture super  flumen  vel  curaum  aquse 
see  Inf^  S  47  note  72  [a]},  <2>  and 
while  our  legislatures  in  the  use  of  the 
term  may  clearly  imply  that  Its  mean- 
ing Is  to  be  restricted  to  Its  common- 
law  signification  (Carroll  County  v. 
Bailey,  122  Ind.  46,  23  KB  672; 
Clark  County  v.  Brod,  3  Ind.  A.  585, 
29  NB  430),  (3)  It  has  been  held  that 
unless  the  Import  of  the  term  Is 
clearly  limited  by  statute  It  means 
any  structure  by  which  a  highway 
Is  carried  over  a  place  (Whllall  v, 
Gloucester  County.  40  N.  J.  L.  302. 
To  same  effect  State  v.  Gorham,  37 
Me.  451;  State  v.  Pierce  Countv,  71 
Wis.  321,  37  NW  281).  (4)  In  Bridge 
Proprietors  v.  Hoboken  Land,  etc., 
Co..  1  Wall.  (U.  S.)  116,  17  L.  ed. 
571.  after  commenting  on  the  fact 
that  old  terms  with  well  defined 
meaning  have  been  applied  often  to 
thinps  totally  new.  It  was  held  that 
a  railroad  bridge  erected  merely  for 


the  transfer  of  trains,  and  l>elng  en- 
tirety unfit  for  vehicles  and  unsafe 
for  pedestrians,  was  not  a  bridge 
within  the  meaning  of  the  term  as 
used  in  1790.  Compare  Enfield  Toll 
Bridge  Co.  v.  Hartford,  etc..  R.  Co., 

17  Conn.  40.  42  AmD  716  supra  this 
note. 

[b]  »a»roaa  bridge  may  be  em- 
braced within  the  meaning  of  the 
term.    Smith  Bridge  Co.  v.  Bowman, 

41  Oh.  St.  37,  62  AmR  67. 

2.  Ala.— State  v.  Street,  117  Ala. 
203,  23  3  807. 

Conn. — Enfield  Toll  Bridge  Co.  v. 
Hartford,  etc.,  R.  Co.,  17  Conn.  40. 

42  AmD  716. 

III.— Chicago  v.  McGbin,  SI  Ul.  216, 
2  AmR  296. 

Ind. — Carroll  County  v.  Bailey,  132 
Ind.  46,  23  NE3  672. 

Mich. — Portage  Lake  Bridge  Co. 
V.  Wright,  78  Mich.  426.  44  NW  498. 

Minn.— Punk  v.  St.  Paul  City  R. 
Co.,  61  Minn.  436,  SS  NW  109S,  62 
AmSR  608,  29  LRA  208  (viaduct  in 
road  dedicated  to  common  use). 

Mo. — Haeussler  v.  St.  Louis.  20S 
Mo.  666.  681,  103  SW  1034  [cit  Cyc]; 
Jordan  v.  Hannibal.  87  Mo.  673. 

N.  T. — Mallory  v.  Saratoga  Lake 
Bridge  Co.,  68  Misc.  446,  447, 104  NTS 
1026  [ctt  Cyo]. 

Or. — ^Tocom  v.  Sheridan,  61  Or. 
2St.  1S7  P  S22:  Idaho  Bank  v.  Mal- 
heur County,  SO  Or.  420.  46  P  781. 
SB  LRA  141. 

Pa. — ^Westfleld  Borough  v.  Tioga 
County,  160  Pa.  162,  24  A  700. 

S.  C. — Henderson  v.  Maybin,  J7 
S.  C.  L.  153  (connection  of  public 
road  on  one  side  of  stream  with 
public  road  on  other). 

Eng. — Rex  V.  Bucks  County,  12 
Bast  192,  104  Reprint  76. 
'  [a]  Other  deflaltloas. — <1)  "Any 
structure  of  wood,  stone,  brick  or 
iron,  raised  over  a  river,  pond,  lake 
or  across  a  valley."  Madison  County 
V.  Brown,  89  Ind.  48,  62  Fcit  3  Amer- 
ican Cycl.  art  Bridge;  Webster  D.l. 

(2)  "A  passageway,  by  which  travelers 
and  others,  are  enabled  to  pass  safely 
over  streams  and  other  obstmc- 
tlone."     Sussex  County  v.  Strader. 

18  N.  J.  L.  108.  112.  36  AmD  6S0. 

(3)  "A  bridge  which  is  open  to  the 
entire  community  upon  equal  terms 
is  a  public  structure,  spanning  a 
hollow  or  extending  across  or  over 
a  natural  or  artificial  waterway. 


For  later  oases,  aeralopmanta  and  obaniTM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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bridge^'  Both  at  common  law  and  usually  under 
oar  statutes/  a  bridge  includes  the  abutments  and 


approaches  necessary  to  make  it  accessible  and  con- 
venient for  public  travel.^   "The  bridge  would  be 


Stopp«nback  t.  Multnomah  County, 
71  Or.  498,  499,  142  P  832.  (4)  "A 
bulldinir  constructed  over  a  river, 
creek  or  other  stream,  or  over  a  ditch 
or  other  place.  In  order  to  facili- 
tate the  paasaare  over  the  same." 
Whitehall  v.  Oloucester  County,  40 
N.  J.  L.  S02,  SOB  [clt  Shearman  & 
R.  NeKL  I  248].  U)  "A  structure 
for  the  purpose  or  connectlns  the 
oppoBite  banks  of  a  river,  by  means 
of  certain  materials,  forming  a  road 
way  from  one  side  to  the  other." 
Brande  Bncycl.  [quot  Tolland  v.  Wll- 
Unston.  26  Conn.  Ii78.  683].  (6)  "A 
structure,  usually  of  wood,  atone, 
brick,  or  Iron,  erected  over,  a  river 
or  other  watercourse,  or  over  a 
chasm,  railroad,  etc.,  to  make  a 
pusage-way  from  one  bank  to  the 
other.  Anythlnir  supported  at  the 
ends,  which  serves  to  keep  some 
other  thinf  from  rsatlnK  upon  the 
object  spanned,  which  forms  a  plat- 
form or  staglns  over  which  some- 
thins  passes  or  la  conveyed."  Web- 
■ter  D.  [quot  Duncan  State,  29 
Fla.  439.  463.  10  S  815:  Knicker- 
bocker Co.  V.  SeatUe.  69  wash.  33«, 
UO.  124  P  920]. 

lb]  The  tenn  "MAf"  la  •  oom- 
pzehenstvt  on*  and  smhraosa  every 
rtraotor*  in  the  natvze  of  a  teUn 
(1)  over  any  obstruction  to  the  hlKh- 
way,  whether  a  river,  ditch,  or  other 
paasage  for  water  (Ruach  v.  Daven- 
port. S  Iowa  448  [clt  Angell  High- 
ways li  3B-37]>  (2)  recardlesB  of 
Its  material  or  form  or  structure 
(Enfield  ToU  Bridge  Co.  v.  Hartford, 
etc.  R.  Co.,  17  Conn.  40,  &S,  42  AmD 
716.  To  same  effect  Bridge  Pro- 
prietors V.  Hoboken  Land,  etc..  Co., 
13  N.  J.  £q.  Ii08).  (8)  A  structure 
over  a  canal  or  surface  water  is  a 
bridge  within  the  meaning  of  the 
law  authorizing  chosen  freeholders 
to  construct  bridges.  McKlnley  v. 
Union  County,  29  N.  J.  Eq.  164.  To 
same  effect  Peo.  v.  Farmers'  High 
Line  Canal,  etc,,  Co.,  B2  Colo.  626, 
m  P  «4S.  <4)  *^he  simple  term 
'bridge'  means  a  viaduct  In  a  road 
dedicated  to  common  use,  and  that 
the  qualified  phrase  'railroad  bridge' 
means  a  viaduct  constructed  for  the 
exclusive  use  of  railroad  transporta- 
tion." Dlebold  V.  Kentucky  Tract. 
Co..  117  Ky.  146,  1S4,  77  SW  674, 
111  AmSR  230.  63  LRA  687,  4 
AnnCas  446.  (5)  "A  steel  conduit 
over  filled  land  may  constitute  a 
part  of  a  alngle  bridge  another  con- 
tinuous nart  of  which  spans  the 
mouth  01  a  navigable  river."  In  re 
Boston,  221  Mass.  468.  476,  109  NB 
389.  (6>  "An  aqueduct  for  the  pas- 
sege  of  a  canal  or  water  pipes  over 
the  rlvsr  is  a  bridge,  but  not  such 
«  bridge  as  to  be  tne  violation  of  a 
grant  to  a  bridge  company  of  an 
exclusive  right  to  take  tolls."  Paa- 
•alc;  eta,  Bridres  v.  Hoboken  lAnd, 
etc..  13  N-  J.  Eq.  81.  91.  (7>  Rail- 
road trestles  are  bridges  under  Flor- 
ida laws  prohibiting  the  burning  of 
bridges.  Duncan  v.  State,  29  f'la. 
439,  10  8  81S.  (8>  Where  a  struc- 
ture of  masonry  has  perpendicular 
walls  on  aither  side,  arising  twelve 
to  fifteen  feet  from  tho  ground,  with 
five  aixdies  of  twelve  feet  span,  and 
at  the  top  of  a  roadway  of  dirt  and 
Envd  about  forty-ons  feet  In  width, 
four  hundred  and  seventy-ntne  feet 
In  length,  and  having  on  either  side 
a  railing,  and  the  structure  occupies 
a  place  between  a  bridge  crossing 
a  river  and  one  creasing  a  canal, 
thereby  making  a  continuous  road- 
way, and  It  iB  Dultt  across  lowlands 
covered  with  running  water  when  the 
river  overflows  its  banks,  and '  at 
nearly,  if  not  quite,  all  other  times 
with  pools  of  greater  or  less  depth 
tnd  number,  it  is  a  bridge.  Schell 
V.  German  Fats,  64  Misc.  445,  447, 
104  NTS  116  [aff  123  App.  Dlv.  197, 
tns  NTS  219]. 

f  c]  Stmetures '  held  act  to  be 
brldgoi^— (1)  A  bridge  must  afford 
a  passageway  for  travelers  and 
others  over  streams  or  other  ob- 
Btructlons,  and  a  structure  of  atons 


or  wood  which  spana  the  width  of 
a  atream,  but  is  wholly  Inaccessible 
at  either  end,  whatever  it  may  be  in 
architecture,  is  not  a  bridge  either 
In  law  or  common  parlance.  Sussex 
County  V.  Strader,  18  N.  J.  L.  108, 
35  AmD  630.  (2)  An  elevated  rail- 
way resting  on  mudsills  and 
stringers,  built  to  bring  the  street 
up  to  the  established  grade.  Is  not 
a  bridge.  "It  Is  no  more  a  bridge 
proper  than  It  would  have  been  had 
the  street  been  filled  with  earth  to 
the  required  level  and  the  top 
planked  over.  It  was  an  elevated 
roadway."  Knickerbocker  Co.  v.  Se- 
attle. 68  Wash.  336,  840,  124  P  920. 
(3)  The  fact  that  a  sidewalk  of  a 
city  constructed  in  front  of  regul- 
larly  laid  out  lota  crosses  running 
water  does  not  destroy  Its  char- 
acter as  a  sidewalk  and  constitute 
it  a  bridge.  "If  tho  flow  of  water 
Is  not  sumclent  to  hinder  the  plat- 
ting and  sale  of  city  lots,  it  will 
hardly  be  sufllcient  to  change  a  side- 
walk into  a  bridge."  Challlas  v. 
Parker,  11  Kan.  384,  391.  (4)  The 
words  "bridge"  and  "culvert"  as 
used  In  the  statute  giving  an  action 
for  damages  caused  by  reason  of 
the  InBufliclency  of  "any  bridge  or 
culvert"  are  not  synonymous. 
Cleveland  v.  Washington,  79  Vt.  498, 
66  A  6S4.  (6)  A  structure  consisting 
of  a  circular  concrete  pipe  with  an 
Inside  diameter  of  three  feet,  there 
being  about  a  foot  of  gravel  on  top 
of  the  pipe.  Is  a  culvert,  not  a  bridge. 
Dufferln  County  v.  Wellington 
County,  10  OntWB  239.  (8>  An 
embankment  forming  part  of  a  pub- 
lic road,  constructed  of  dirt  serosa 
a  ravine,  under  which  Is  a  culvert, 
is  not  a  "bridge"  within  Civ.  Code 
(191Q)  I  748  making  counties  liable 
for  injuries  arising  on  account  of 
defective  bridges.  Hubbard  v.  Pul- 
ton County,  144  Oa.  363,  87  SE  281. 

.[d]  A  bridge  la  oomplate  when 
everything  necessary  for  use  has 
been  applied.  Penn  Tp.  v.  Perry 
County,  78  Pa.  467. 

3.  Howington  v.  Madison  County, 
126  Ga.  699.  66  SB  941:  Penn  Tp. 
V.  Perry  County,  78  Pa.  467. 

[a]  Man  and  ■uperstmotares ; 
OraWd— An  act  of  congress  de- 
claring an  existing  bridge  to  be  a 
lawful  structure  was  held  to  mean 
the  brl^e  with  Its  piers,  super- 
structures, draw,  and  nelght.  Clin- 
ton Bridge,  10  Wall.  (U.  8.)  464,  19 
L.  ed.  989. 

[b]  OMdluir  and  gtaHtapybig^ 
Within  the  meaning  of  that  part  of 
Comp.  St.  (1909)  c  78  t  88  defining 
the  duties  of  county  boards  In  rela- 
tion to  brldgM.  ajipraaches  aro  parts 
of  bridges,  ana  gnUling  and  rlprap- 
ping  may  be  eaaentlal  parts  thereof. 
''Both  grading  and  rlprapping  may 
be  absolutely  necessary  to  the  con- 
struction of  an  abutment  or  an  ap- 
proach." Brown  County  v.  Keya 
Paha  County,  88  Nehr.  117,  128,  129 
NW  260,  AnnCasl912B  790. 

[c]  StetaagrMa  in  a  bridge  are  a 
part  of  the  framework  and  not  a 
part  of  the  roadway.  Bush  v.  Del- 
aware, etc.,  R  Co.,  166  N.  T;  210, 
69  NB  888. 

[d]  The  word  -rnvmerta"  refers 
to  that  on  which  the  bridge  stands 
or  rests,  and  which  supports  It  from 
beneath,  such  as  the  abutments  on 
the  banks,  or  piers,  or  trestles  stand- 
ing between  the  abutments  and  sup- 

Eortlng  the  strlngpieces.  Westfield 
lorough  V.  Tioga  County,  150  Pa. 
162.  24  A  700;  Com.  v.  Westfleld 
Borough,  1  Pa.  Dlat.  495,  11  Pa.  Co. 
369;  Abbott  v.  Wolcott.  38  Vt.  666. 

[e]  A  oontlgnoas  embankmont, 
(1)  necessary  to  make  access  to  a 
bridge  so  as  to  pass  teams  and 
wagons  over  it.  Is  a  part  of  the 
bridge,  and  the  title  to  the  bridge 
covers  such  an  embankment.  Daniels 
V.  Athens.  65  Ga,  609.  (2)  But  a 
plank  walk  strung  on  such  embank- 
ment is  not  part  of  the  bridge. 
Saunders  v.  Oun  Plains  Tp.,  78  Ulch. 
182.  42  NW  10S8. 


[f]  Tenders  or  olnstsra  of  pUea 
above  and  hslow  the  bridge,  but 

totally  disconnected  therefrom,  are 
not  a  necessary  part  of  the  bridge. 
Marion  County  v.  Foxworth,  83  Miss. 
677,  36  S  36. 

4.   See  cases  supra  this  note. 

[a]  Statntorj  m sailing  not  flxod. 
— (1)  The  meaning  of  the  term 
"orldge"  when  used  In  the  statute 
cannot,  however,  be  said  to  have  a 
certain,  fixed,  and  deflnlte  scope;  but 
as  to  whether  or  not  the  approaches, 
causeways,  and  abutments  at  thi 
end  of  the  bridge  ar^  Included  with- 
in the  term  must  be  determined  by 
the  Intent  which.  In  view  of  all  the 
circumstances,  it  was  likely  the 
term  was  Intended  to  Include  in  each 
particular  case,-  the  scope  of  the 
term  being  evidenced  by  all  the 
words  used,  and  not  simply  by  one 
word.  Norwalk  v.  Podraore,  86  Conn. 
6S8,  86  A  682:  New  Haven  County  v. 
Milford,  64  Conn.  668,  30  A  768;  E%11- 
llppa  V.  Bast  Haven.  44  Conn.  25; 
New  Haven  v.  New  York,  etc.,  R. 
Co.,  89  Conn.  128;  Powers  v.  Wood- 
stock, 38  Vt  44.  To  same  effect 
Traversy  v.  Gloucester  County,  1^ 
Ont.  214.  (2)  "Thero  is  no  precise 
legal  meaning  attaching  to  the  word 
'bridge,'  applicable  to  all  cases, 
where  the  deflnltlon  of  this  word  Is 
Involved.  'What  Is  a  bridge  or  a 
highway,'  is  more  a  question  of  fact 
than  of  law.  This  Is  to  be  deter- 
mined by  the  particular  circum- 
stances of  each  case  and  the  law  ap- 
plicable thereto."  Coffin  v.  Laskau, 
89  Conn.  826,  828,  94  A  370.  LRA1916B 
969. 

8.  U.  S.— Clinton  Bridge,  10  Wall. 
464,  19  L.  ed.  969;  U.  S.  v.  Cincinnati, 
etc.,  R.  Co.,  184  Fed.  863,  857,  67 
CCA  335  [quot  Cyc]. 

Conn. — Norwalk  v.  Podmor^  86 
Conn.  658,  86  A  682;  Burrltt  v.  New 
Haven,  42  Conn.  174:  Tolland  v.  Wll> 
llngton,  26  Conn.  578. 

Ga. — Morgan  County  v.  Glass,  139 
Ga.  416,  7f  SB  683:  Howington  v. 
Madison  County,  126  Ga.  699,  701, 
66  SB  941  (where  It  was  aald:  ^'Tlwt 
which  was  necessanr  to  connect  ft 
as  an  approach  to  the  highway  waB 
an  essential  part  of  the  bridge  It- 
selT'} ;  Daniels  v.  Athens,  65  Oa. 
609;  Salter  v.  Decatur  County,  16  Ga. 
A.  687,  84  SB  162. 

111. — Peo.  V.  Chicago,  etc.,  R.  Co.-, 
249  111.  170,  94  NB  67;  Chicago  V. 
Pittsburgh,  eta,  R.  Co.,  247  III.  819, 
93  KB  307.  139  AmSR  329;  State  V. 
Illinois  Cent  R.  Co.,  246  111.  188,  241, 
92  NB  814  Felt  Cyc). 

Ind. — Shelby  County  v.  Dopres,  87 
Ind.  609;  Rush  County  v.  Rushvllle, 
etc..  Gravel  Road  Co.,  87  Ind.  602; 
Driftwood  Valley  Tump.  Co.  v. 
Bartholomew  County,  72  Ind.  226.  ' 

Iowa. — McOee  v.  Jones  County,  161 
Iowa  296,  142  NW  967,  48  UIaNS 
141;  Albee  v.  Floyd  Coun^,  46  Iowa 
177:  Moreland  v.  Mitchell  County. 
40  Iowa  894. 

Ky. — Pittsburg,  etc.,  R.  Co.,  v. 
Dodd,  116  Ky.  176,  72  SW  822,  24 
KyL  2067,  74  SW  1096.  26  Kyi.  S6S. 

Me. — State  v.  Oorham,  87  Me.  461. 

Md.— Nlcolal  V.  Baltimore,  100  Md. 
679,  682,  60  A  627  [clt  Cyc]. 

Mass. — Whltcher  v.  Somervtlie. 
188  Mass.  464;  Tltcomh  v.  Fltdv- 
burg  R.  Co.,  12  Allen  264. 

Mich.— -Shaw  v.  Salino  Tp.,  118 
Mich.  342,  71  NW  642. 

Mo. — St.  Louis  V.  Terminal  R. 
Assoc,  211  Ho.  364,  109  SW  641. 

N.  H.— State  v.  Canterburr,  28  N. 
H.  196. 

N.  J. — Ballantlne  v.  Kearny  Tp.. 
62  N.  J.  L..  338,  19  A  792;  Sussex 
County  V.  Strader,  18  N.  J.  L.  108, 
35  AmD  630. 

N.  Y. — Schell  V.  German  Plata.  64 
Misc.  446,  447,  104  NTS  116  [aff 
123  App.  Dlv.  197,  108  NTS  219,  and 
clt  Cyc]. 

Oh.— U.  S.  V.  Cincinnati,  etc^  R. 
Co..  14  OhFDec  699,  703  [quot  Cvc]. 

Or. — Yocom  v.  Sheridan,  68  Or.  232, 
137  P  222. 

Pa. — Francis 
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useless  without  aeotes  to  it.'"  However,  "what 
iroiUd  be  regarded  as  approaches  would  depend 
lazsely  upon  the  demands  of  the  travelii^  public 
and  upon  what  would  be  reasonable  under  the  eir- 
fiumstances  and  local  situation  in  each  case,"'  and 
the  determination  of  the  question  of  how  much  of 
the  embankment  constitutes  the  approach,  so  as  to 
be  a  part  of  the  bridge,  is  generally  a  question  for 
the  jury.'  The  question,  it  has  been  said,  is  more 
one  of  fact  than  of  law.* 

[  $  2]  B.  Public  Bridge— 1.  Part  of  Hlghmy- 
Public  bridges  "are  such  as  are  held  in  trust  for 


the  public  b^  mnnieipalitiea,  suoh  as  counties,  cities, 
towns  and  villages,  and  are  open  and  common  to  the 
public  without  payment  of  tolL"^"  Public  bridges 
have  been  defined  by  an  able  lexicographer  to  be 
suoh  as  form  a  part  of  the  highway,  according  to 
their  character,  as  foot,  horse,  or  carriage  bridges 
for  the  accommodation  of  the  public  ^enezklly.^^ 
This  definition  is  borne  out  hy  the  decisions  which 
universally  hold  that  public  hridgra,  ineludii^  the 
approaches  thereto,  are  a  part  of  the  highway 
wmch  passes  over  it,'*  except  where  the  language  of 
some  particular  statute  is  such  as  to  show  pj^inly 


Fa.  IW,  86  A  202;  Westfleld  v.  Tioga 
County.  150  Pa.  162,  24  A  700;  Penn 
Tp.  V.  Perry  County,  78  Pa.  457; 
Com.  T.  Westfleld,  1  Pa.  Diet  4»fi. 
11  Pa.  Ca  8<9. 

.Vt.— TInkbam  v.  Stockbridffe.  84 
VL  480,  24  A  791;  ISardweU  v. 
Jamaica,  IB  Vt.  4S8.  To  same  effect 
Tyfer  v.  WilUston,  6S  Vt  t<9,  20 
A  304,  ft  liRA  SS8  [dISt  Powers  t. 
Woodstock,  38  Vt  44];  Weeks  t. 
Uradon,  84  Vt  828. 


etDB. — Rex  V.  West  Rtdlnc  of  York 
County,  7  Bast  B88,  108  Reprint  228 
Laff  aiSaw  l,  8  Rmrtnt  787,  6  Taunt 


(84,  1  EcL  1^2.  12^  Reprint  899]T 

"A  lirldre'  Is  defined  to  be  "any 
structure  which  spans  a  body  of 
water,  or  a  valley,  road,  or  the  like, 
and  aJIords  paaaage  or  conveyance. 
Cent  Diet    .    .    .    and  6  Cyc.  1062, 

Snd  authorities  cited  therein.  This 
eflnltlon  necessarily  implies  that 
the  term  Includes  the  abutments.  If 
any,  upon  which  the  portion  of  the 
bridge  specially  designed  for  travel 
rests,  and  all  other  portions  of  the 
atmcture  that  are  required  to  render 
It  complete  according  to  the  plan 
on  whtob  it  Is  built"  Wilson  v. 
Barnstead.  74  N.  B.  78,  80,  88  A 
2*8.^ 

[ai    Ballroad  bftdre^-^pproaches 

to  a  bridge  for  a  reasonable  distance 
are  Included  in  a  railroad  bridge 
which  Li.  (1D03)  c  147  provides  shall, 
at  the  expense  of  the  state,  be  raised 
so  as  not  to  Interfere  with  the  Im- 

trovement  of  a  stream  for  a  canal, 
ehlgh  Valley  R.  Co.  v.  Canal  Bd., 
804  K.  T.  471,  97  NB  964  [mod  14^ 
App.  Div.  151.  180  NTS  970  (alt  69 
MlBC  2B1,  125  NTS  227)]. 

tb]  "Travelltv  vpoB  a  brldce-" — 
I*  (1893)  p  47  c  69  B  1  provides 
that  towns  are  liable  for  damages 
happening  to  any  person,  team,  or 
carriage  traveling  on  a  bridge  on 
any  highway,  by  reason  of  any 
obstruction,  defect,  or  want  of  re- 
pair of  such  bridge  which  ren- 
ders It  unsuitable  for  travel  there- 
on. It  was  held  that  a  person  Is 
"traveling  upon  a  bridge*'  within 
such  section  when  he  Is  traveling 
over  that  part  of  the  way  which  is 
above  the  abutments  and  other  es- 
sential portions  of  the  structure  as 
well  as  when  he  is  traveling  over  the 
part  spanning  the  stream  or  depres- 
sion, and,  If  he  Is  injured  by  a  de- 
fect or  want  of  repair  there  exist- 
ing, he  Is  entitled  to  the  benefit  of 
the  act  WHson  v.  Barnstead.  74 
N.  H.  78.  80.  A5  A  298  felt  Cyc]. 

Cc]  Xn  Vebraska  fl)  the  term 
'ibrldges,"  in  Cobbey  An  not  St 
(1903)  I  8766,  perUlnlng  to  the  lia- 
bility of  counties  and  cities  for  the 
construction  and  repair  of  bridges, 
does  not  Include  approaches  thereto. 
(2>  "Whether  the  approaches  are  In- 
cluded within  the  term  bridge  de- 
pends uDon  the  context,  and  the  cir- 
cumstances under  which  the  term  is 
used."  Central  City  v.  Marquis.  75 
Nebr.  238.  287.  106  NW  221.  (8) 
However,  within  the  meaning  of  that 

Sart  of  the  Road  Law  defining  the 
uties  of  county  boards  In  relation 
to  brtdRes,  approaches  are  part  of 
the  brlaga  Brown  County  V.  Keya 
Paha  County,  88  Nebr.  117.  129  NW 
250.  AnnCa8l912B  790  and  note. 

e.  Daniels  v.  Athena,  SB  Oa.  809. 
611. 

V.   Chicago  V.  Pittsburg,  etc.,  R. 


Co.,  247  111.  319,  323,  93  NB  807,  139 
AmSR  829. 

[a]  "Appvoaohes'*  deflnad. — "Ap- 
proaches" means  all  such  artificial 
structures  as  may  be  reasonably 
necessary  and  convenient  for  the 
purpose  of  enabling  the  public  to 
pass  from  the  road  on  to  the  bridge 
and  from  the  bridge  on  to  the  road, 
and  does  not  Include  the  highway  to 
the  distance  of  one  hundred  leet 
from  each  end  of  the  bridge,  at  all 
events,  unless  the  artificial  struc- 
ture* extend  so  far.  Trarorsy  ▼. 
Oloucester,  IB  Ont  814.  218. 

8.  Conn.— Tolland  T.  WllUnyton, 
26  Conn.  878. 

Ga. — Daniels  V.  Athens,  55  Oa.  609, 
B4  Ga.  79. 

Ind. — Huntington  County  v.  Huft- 
man,  134  Ind.  1,  81  NE  67». 

Iowa. — Sewing  v.  Harrison  County, 
156  Iowa  229,  136  NW  200:  Bglnolre 
v.  Union  County.  112  Iowa  aB8,  84 
NW  7B8:  Casey  v.  Tama  County,  76 
Iowa  656,  37  nW  138:  NIms  v.  Boone 
County.  66  Iowa  272,  38  NW  663; 
Moreland  v.  Mitchell  County,  40 
Iowa  894. 

Kan. — Mosler  v.  Butler  County,  91 
Kan.  825,  139  P  414. 

N.  H. — Wilson  v.  Barnstead,  74 
N.  H.  78,  65  A  298  (holding  that 
where  an  action  was  brought  to 
charge  a  town  with  liability  for 
damages  happening  to  a  traveler  be- 
cause of  an  alleged  defect  In  a 
bridge,  as  provided  by  L.  [1898]  p  47 
6  59  I  1.  It  was  for  the  court  to 
fconstrue  the  statute  and  to  deter- 
mine the  meaning  of  the  term 
"bridge"  as  there  used,  but  whether 
the  particular  part  of  the  way  In 
which  the  defect  existed  was  on  the 
bridge,  within  the  meaning  of  the 
terms  as  80  defined,  was  for  the 
Jury). 

Eng. — Rex  v.  Whitney.  8  A.  &  B. 
69,  80  BCL  64.  Ill  Reprint  339;  Reg. 
V.  Gloucestershire,  C.  &  M.  606.  41 
ECL  277. 

Compare  Saunders  v.  Gun  Plains 
Tp.,  76  Mich.  182,  42  NW  1088 
(where  an  approach  to  a  bridse  was 
of  dirt  with  a  stone  wall  on. each 
side,  stringers  were  laid  on  the  dirt 
and  a  plank  walk  was  laid  on  the 
stringers  for  foot  passengers,  and  it 
was  held  that  both  in  fact  and  In 
law  such  walk  was  a  "sidewalk"  and 
no  part  of  the  bridge  proper  or  of 
the  approach  to  the  orldge). 

ra]  Booh  was  the  oomm<nt-law 
rnle  before  the  passage  of  28  Hen. 
VIII  c  B.  Lord  Gllenborough  observ- 
ing In  Rex  V.  West  Riding  of  York 
County,  7  East  588.  103  Reprint  228 
raff  2  Dow  1.  3  Reprint  767.  5  Taunt 
284.  1  BCL  152,  128  Reprint  699], 
that  he  considered  It  to  have  been 
laid  down  long  ago  by  Lord  Coke, 
that  the  three  hundred  feet  of  high- 
way at  the  ends  of  the  bridge  were 
to  be  taken  as  a  part  of  the  bridge 
Itself;  but  that  as  in  some  cases  the 
limit  was  uncertain,  the  statute  was 
designed  to  make  It  exact 

rb]  Am  laetraotbmwUah  «Mnm«B 
to  submit  this  Issue  to  the  Jury,  but 
only  directs  them  to  find  whether 
the  accident  was  on  an  approach  to 
the  bridge  without  finding  that  such 
approach  was  part  of  the  bridge.  Is 
erroneous.  Newcomb  v.  Montgomery 
County.  79  Iowa  487,  44  NW  716. 

9.  Chicago  V.  Pittsburgh,  etc.,  R. 


Co..  ^48  111.  100,  98  NB  309;  Chicago 
V.  Pittsburgh,  etc.,  R.  Co..  247  UL 
319,  93  NB  307,  139  AmSR  329. 

10.  Bonneville  County  v.  Bingham 
County,  24  Ida.  1,  8,  138  P  431. 

11.  Black  L.  D. 

"A  bridge  which  constitutes  a  por- 
tion of  a  public  road  Is  necesaarlly 
a  public  bridge."  Howlncton  v.  Madi- 
son County,  128  Ga.  69f,  700,  88  SE 
941;  Tattnall  County  v.  Newton,  112 
Ga.  779,  780.  38  SB  47:  Barly  County 
V.  rain.  2  Qa.  A  288.  288.  68  SE  520. 
^Ifc  U.  &— Washer  v.  Bullitt 
County,  110  U.  S.  SB8,  4  SCt  249.  21 
L.  ed.  849:  Dodge  County  v.  Chand- 
ler, 96  U.  S.  SOG;  24  L.  ed.  625.  And 
see  Stlllman  v.  Hudson  River  Bridge 
Co.,  22  P.  Cas.  No.  12,851.  4  Blatohf.  74. 

Ala. — Pickens  County  v.  Greene 
County,  171  Ala.  377,  54  S  998;  SUte 
v.  Street  11?  Ala.  203.  23  S  &bl. 

Cal.— Gardella  v.  Amador  County, 
164  Cal.  566.  129  P  993. 

Conn. — Norwalk  v.  Podmore,  88 
Conn.  658,  86  A  588. 

Ida. — Good  Road  Dlst  No.  2  v. 
Washington  County,  27  Ida.  732.  162 
P  183;  Independent  Highway  Dlst 
No.  2  V.  Ada  County.  24  Ida.  416.  134 
P  642;  Bonneville  County  v.  Bingham 
County,  24  Ida.  1,  183  P  431;  Sand- 
potnt  V.  Doyle,  14  Ida.  749,  96  P  94S. 
17  LRANS  497. 

111.— <;hlcago  V.  McGinn,  61  111.  261. 
2  AmR  296;  Chicago  v.  Powers.  42 
in.  169,  89  AmD  418;  Chicago  v. 
Dunham  Towing,  etc.,  Co.,  161  111 
A  263  [aJT  246  111.  29,  92  NB  666.  32 
LRANS  246.  20  AnnCas  4261. 

Ind. — Karr  v.  Putnam  County.  170 
Ind.  671.  86  NB  1'  (trans  (A)  82  NE 
9961;  Goshen  v.  Myers.  119  Ind.  196. 
21  NB  667  (holding  that  an  accep- 
tance of  the  highway  would  be  an 
acceptance  of  the  bridge). 

Iowa. — Sachs  v.  Slouz  City.  109 
Iowa  224.  80  NW  836;  Cedar  Rapids 
v.  Cedar  Rapids,  etc.,  R.  Co.,  108 
Iowa  406,  79  NW  136;  Dubuque 
County  V.  Dubuque,  etc,  R.  Co..  4 
Greene  1. 

Kan. — Cloud  County  v.  Mitchell 
County.  76  Kan.  760,  90  P  286. 

La. — Lafourche  Police  Jury  v. 
Rohlchaux,  116  La.  286,  40  S  706; 
Oliff  V.  Shreveport.  62  La.  Ann.  1203, 
27  S  688  (holding  that  while  the 
bridge  In  question  was  but  an  exten- 
sion of  the  highway  and  was  a  part 
thereof,  yet  there  was  a  distinction 
In  that  Instance  between  the  terms 
"highway"  and  "public  road."  and 
that  a  bridge  built  over  a  navigable 
stream  by  a  railroad  was  not  neces- 
sarily open  to  the  travel  of  the  gen- 
eral puDlic,  although  Cfrastrueted  la 
a  manner  to  admit  of  such  travel). 

Mass. — Com.  v.  Central  Bridge 
Corp.,  12  Cash.  341. 

Mich. — ^Andrews  v.  Weckerman,  144 
Mich.  199,  107  NW  870. 

Mo. — Haeussler  v.  St.  Louis.  206 
Mo.  666.  108  BW  1084;  Southern  Il- 
linois, etc.,  Co.  V.  Stone.  174  Ho.  1. 
73  SW  463,-63  LRA  301:  McPheeters 
V.  Merimac  Bridge  Co..  28  Mo.  465. 

Mont. — Cascade  County  v.  Great 
Falls,  IS  Mont  637.  46  P  487. 

Nebr. — Brown  County  v.  Keya  Paha 
County.  88  Nebr.  J17,  129  NW  250, 
AnnCa8l912B  790;  Union  Pac-  R-  v- 
Colfax  County,  4  Nebr.  460;  Peo.  v. 
Buftalo  County,  4  Nebr.  160. 

N.  H — State  v.  Canterbury,  28  N. 
H.  196. 

N.  J. — Spencer  v.  Hudson  County. 


■  For  lata*  eassa,  OsTdepmeats  and  oIuuwsb  In  the  law  see  cumulative  Annotations,  s^e^titlja^p^efl^^ta^ber. 
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that  the  term  "hil^iway"  is  not  intended  to  in- 
elade  bridgea."  And  the  rule  applies  whether  the 
Iffidge  is  owned  by  the  public  or  by  a  private  oor- 
poration  authorized  to  demand  tolls  for  passage 
onr  it."  Ab  has  been  said,  a  public  bridge  "is 
jnst  as  mneh  a  ]»rt  of  a  highway  as  that  part  of 
the  highway  passing  over  the  earth. ' ' "  However, 
it  is  not  to  be  understood  from  anything  here  said 
that. die  terms  "hif^way"  and  "bridge**  ue  eon- 
Tertible,^*  and  no  dsfinite  mle  ean  be  laid  down  as 
to  where  one  terminates  and  the  other  b^vis.^^ 

3j  a.  PnhUc  User  and  Pnblie  Utility  Sasen- 
tial  The  general  use  of  a  bridge  by  the  public  as 
a  part  of  Uie  common  highway,  and  its  public  util- 
ity, are  necessary  to  constitute  it  a  public  bridge." 
Sneh  general  ase  may,  however,  be  limited  to  occa- 
sioQs  when  special  emeigencieB  arise,  as  in  times 
of  freshet,  etc.,  and  the  structure  will  still  be  a 


public  bridge.'"  Whether  a  bridge  is  so  conneetdd 
with  a  pubUc  h^hway  as  to  be  of  public  neoessity 
and  ntiUty  is  ordinanly  a  question  of  fact,  and-  is 
to  be  determined  by  a  jury." 

[M]  0.  Prtvato  Bridge.  A  private  bridge  ia 
one  erected  by  one  or  more  private  persons  for 
their  own  lue  and  convenience.**  But  whether  a 
bridge  is  public  or  private  depends  more  on  the 
use  to  which  it  is  subjected  than  on  who  the  builder 
was."  Henee,  if  'an  individual  builds  a  Inddge 
and  the  public  uses  it  and  it  becomes  a  public  util- 
ity, the  public  authorities  must  repair  it  as  it  is 
then  a  public  bridge.^  However,  if  a  private 
bridge  is  erected  by  one  for  his  own  benefit  and  so 
continued,  although  the  public  uses  it,  if  it  is  not 
of  public  utility,  the  county  need  not  repair  it.** 

{$5]  D.  Bridges  as  Beal  Estate.  Bridges  are 
held  to  be  real  estate."   And  it  has  been  held  that, 


II  N.  J.  L.  SOI,  i9  A  413;  BCahnkm 
T.  Honmoutli  Coun^.  6S  N.  J.  L-  464, 
41  A  981:  WlUets  Utg.  Co.  V.  Harcer 
Coanty,  (2  N.  J.  I*  9S,  41  A  782; 
Public  Service  R,  Co.  t.  Hudson 
County,  78  N.  J.  Eq.  20,  78  A  2t6: 
Paasalc,  etc.,  Brldses  v.  Hoboken 
Land,  etc..  Co.,  IS  N.  J.  Bq.  603. 

N.  T. — Mark«y  v.  Queens  County, 
IS4  N.  Y.  67S.  49  NE  71,  S9  LRA  46; 
LAnglDls  T.  Cohoes.  68  Hun  226,  11 
NYS  908;  Hurphy  v.  Ft.  Edward,  79 
Hlsc  29«.  298,  140  NTS  885  [cit  Cycl. 

Or. — Stoppenback  Uultnoman 
County,  71  Or.  4»3,  141  P.8S2:  Idaho 
Bank  v.  Malheur  County,  SO  Or.  410, 
45  P  781,  35  LRA  141. 

Pa. — Elchenhofer  v.  Philadelphia, 
241  Pa.  365.  93  A  IOCS;  Point  Bridge 
Co.  V.  Ftttsburrh  R.  Co..  240  Pa.  106, 
IT  A  114;  PIttsburff,  etc..  Pass.  R.  Co. 
T.  Point  Brldse  Co.,  lOfi  Pa.  37.  30 
A  Gil.  26  LRA  323 ;  Westfleld 
Borough  V.  Tioga  County,  160  Pa. 
162,  24  A  700;  McCormick  v.  Wash- 
ington Tp.,  112  Pa.  186,  4  A  164; 
Penr  Tp,  V.  Perry  County,  78  Pa.  467; 
Rapho  Tp.  V.  Moore,  68  Pa.  404,  8 
AmR  202;  Allentown  v.  Lehlsh 
County,  21  Pa.  Dlst.  964:  Com.  v. 
HoDtKORiery  County,  4  Montg.  Co. 
41;  Zimmennan  v,  Conemaugn  Tp., 
Z  CentrR  361.  And  see  Chamberlain 
T.  Peoples'  Bridge  Co.,  2  Dauph.  Co. 
S44  (where,  under  a  statute  au- 
thorltlng  the  formation  of  com- 
panies for  the  operation  of  street 
railways  on  any  street  or  "highway" 
for  public  use.  It  was  held  that  a 
corporation  owning  such  a  bridge 
and  authorised  to  charge  toll  thereon 
night,  by  contract,  give  to  such  a 
company  the  exclusive  privilege  of 
wing  such  bridge  for  Its  authorised 
purpose).  _  _ 

Tex. — Jones  v.  Keith.  87  Tax.  194, 

14  AmR  SS2. 

wis.— McDonald  Ashland,  78 
Wis.  261.  47  NW  4S4;  State  v.  Wood 
County,  72  Wis.  620,  40  NW  881. 

Eng.— Reg.  v.  ^Inthill.  2  Ld. 
Raym.  1174,  92  Reprint  279.  See 
also  Osmond  v.  Wlddtcombe,  S  B.  & 
Aid.  49,  106  Reprint  286.  Compare 
Kez  V.  Bucks  County,  IS  ESsst  192, 
104  Reprint  76. 

Man. — ^Noble  ▼.  Turtle  Mountain, 

15  Han.  614. 

Ont.— McHardy  v.  Ellice  Tp.,  1 
Ont.  A  628.  30  JJ.  C.  Q.  B.  646. 

[a]  A  ton  bridge  is  a  public  "hlfch- 
way"'  over  which  everybody  has  the 
right  to  pass.  It  being  a  franchise 
created  for  the  use  and  convenience 
or  the  traveling  public.  Matter  of 
People,  70  Misc.  72,  128  NTS  29. 

[b]  Btidr*  In  dtr  street. — A 
brtdge  over  a  stream  crossinfr  a  city 
atreet  Is  a  part  of  the  street.  Chicago 
V.  Powers.  42  111.  169,  88  AmD  4ll; 
Sachs  v.  Sioux  City.  109  Iowa  224. 
10  *m  336;  Eudora  v.  Miller,  30  Kan. 
494^  P  685;  Cavendar  v.  Charleston, 
»  W.  Va  654,  59  SE  732:  McDonald 
V.  Ashland.  78  Wis.  261,  47  NW  484; 
Beaver  v.  Manchester,  8  K  &  B.  44, 
>2  ECL  44,  120  Reprint  17. 

[c]  Xirtamsdlate  part  of  vo»&b. — 
A  bridge  Is  hot  an  Intermediate  part 


of  a  road  within  the  meaning  of  the 
General  Road  Companies  Act.  when 
the  terminus  of  the  road.  Including 
one  end  of  the  bridge.  Is  assumed  by 
a  municipality  which  has  extended 
fte  boundaries;  and  a  road  company 
owning  the  bridge  mar  then  abandon 
the  remainder  of  the  orldge  without 
the  consent  of  the  municipality  In 
whose  territory  such  remainder  of 
the  bridge  lies  by  passing  a  by-law 
to  that  enect  and  giving  notice  there- 
of under  the  General  Road  Companies 
Act  Ottawa,,  etc..  Road  Co.  v.  Ot- 
tawa, 10  I>omLR  218,  -4  OntWN  1016, 
24  OntWR  844  [aff  13  DomLR  944]. 

18.  Union  Drainage  Dlst.  V.  High- 
way Comra.,  87  111.  A  98. 

[a]  TlLs  allotment  of  a  town  llne 
road  does  not  Inolvde  the  bridge  on 
the  mad,  and  therefore  one  town  can- 
not be  required  to  bear  the  entire 
expense  of  building  a  bridge  across 
its  alloted  part.  Union  Drainage 
Dlst.  V.  Highway  Comrs..  87  111.  A. 
93  [rev  199  III.  80,  64  NE  1079,  on 

f round  that  appellate  court  had  no 
urtsdlctlonl. 

[b]  In  XentnOky  it  Is  held  that, 
although  the  word  "bridge"  Is  used 
In  every  chapter  and  In  almost  ©very 
section  of  the  statute  relating  to 
highways,  a  distinction  has  always 
been  made  between  bridges  and  other 
portions  of  the  highway,  the  word 
"bridge"  not  being  equivalent  to  nor 
included  in  the  term  "highway." 
Flemlngsburg  v.  Fleming  County,  127 
Ky.  120!  105  8W  183,  82  KyL  11. 

14.  Point  Bridge  Co.  v.  Pittsburg 
R.  Co.,  240  Pa.  lOl,  87  A  614;  Pitts- 
burg, etc..  Pass.  R.  Co.  T.  Point 
Bridge  Co.,  166  Pa.  t7,  SO  A  511,  26 
L.RA  828. 

IB.  Cavender  v.  Charleston,  62  W. 
Va  664,  668,  69  SE  732. 

IB.  Plemlngaburg  v.  Fleming 
County.  127  Ky.  120,  lOS  8W  133. 

[a]  An  IndlettaMit  for  neglect  to 
vupubc  a  bridge  must  be  bv  the  term 
"bridge,"  not  "highway. '"^  State  v. 
Canterbury,  28  N.  Th.  196. 

17.  See  cases  Infra  this  note. 

[a]  The  auestlon  beooines  one  of 
Importanos  where,  as  at  common  law, 
ana  as  is  sometimes  the  case  in  this 
country,  the  duty  of  maintaining 
highways  and  the  duty  of  maintain- 
ing bridges  is  placed  on  different 
bodies.  See  Whltall  v.  Gloucester 
County,  40  N.  J.  L.  302. 

[b]  At  common  law  the  respeotlve 
limits  of  eaiih  seem  not  to  have 
been  fixed  with  absolute  certainty 
until  the  enactment  of  22  Hen.  VIII 
c  6  which  was,  however,  held  to  be 
an  affirmance  of  the  common  law, 
and  which  fixed  the  line  at  three 
hundred  feet  back  from  the  brldse 
ntructure  at  each  end.  Rex  v.  Went 
Riding  of  Tork  County,  7  East  588, 
103  Reprint  228  [aCT  8  Dow  1,  8 
Reprint  767.  5  Taunt.  884,  1  EJCL 
162,  128  Reprint  699]. 

18.  Ga. — Crawford  v.  Griffln.  118 
Ga.  562,  38  SB  988. 

Me. — Bradbury  v.  Benton,  69  Me. 
194. 

N.  J. — Spencer  v.  Hudson  County, 
66  N.  J.  L.  801,  49  A  488. 


Pa. — ^In  re  Bedford,  etc.,  Tump. 
Road  Bridge,  14  Pa.  Co.  296. 

Eng. — Rex  v.  West  Riding  of  Tork- 
Rhire,  2  East  S48,  102  RepiTnt  S»8,  IS 
ERC  666. 

19.  Rex  T.  Buckingham,  4  Caiapb. 
189;  Rex  Devon  County,  B.  *  H. 
144,  21  ECIj  720.  Compare  Rex  v. 
Northampton  County,  S  H.  ft  8.  S6S, 
105  Remint  879. 

SO.  State  T.  Northumberland,  44 
N.  H.  628.  See  also  McPheeters  v. 
Merlmao  Bridge  Co.,  28  Mo.- 405  (dls- 
cuaalnrwhat  Is  a  public  bridge). 

81.  ISlack  li.  D. 

[al  Othsr  AstaMbm^A  private 
bridge  la  one  erected  for  the  use  anfl 
benefit  of  a  private  person,  and  not 
for  common  use  or  public  conven- 
ience. Rex  Bucks  County,  12  East 
192,  104  RepHnt  76. 

Eb]  A  private  taU(o  Is  stadia* 
<n  Its  natnre  to  a  vrivate  tight  of 
war  «.nd  Is  subject  to  most  of  Its 
IncldentB,  McPheeters  t.  Uorlnute 
Bridge  Co.,  28  Mo.  466. 

as.  Rex  V.  West  Riding  of  York- 
shire, 6  Burr.  26,  .94,  98  Reprint  364, 
Lofft  238,  96  Reprint  629.  W.  BI.  686. 
96  Reprint  401  [aff  2  East  842,  lOS 
Reprint  899,  12  ERC  666]. 

as.  Oa — Tattnal  County  v.  New- 
ton, 112  Ga.  77^  88  SE  47;  Early 
County  V.  Fain,  2  Ga.  A.  288,  68  SB 
628;  Montesuma  v.  Law,  1  Ga.  A.  579, 
67  SB  1026. 

111. — Peo.  V.  Dover,  etc..  Highway 
Comrs.,  168  111.  197,  41  NE  1106. 

Ind. — State  v.  Demaree,  80  Ind.  BIS. 

Kan. — Cloud  County  v.  Mitchell 
County,  76  Kan.  760.  90  P  286. 

Me.— SUte  V.  Mi^lson,  69  Me.  5S8. 

N.  H.-^tate  v.  CuDpton,  2  N.  R. 
618.   

N.  J. — Whltall  V.  Gloucester 
County,  40  N.  J.  L.  802. 

N.  T. — Schemer  v.  Rochester,  16 
AbbNCas  67. 

Pa.— Newlln  Tp.  V.  Davls.  77  Pa. 
817. 

Vt— Batty  V.  Duxbury,  24  Vt.  ISS. 

Va — Chesapeake,    etc.,    R.  Co. 
Jennings,  98  Va.  70,  84  SB  986. 

Eng. — Rex  v.  Bucks  County,  12 
East  192,  104  Reprint  76;  Rex  v. 
Olamorran  County.  2  East  366  note 
a.  102  Reprint  40S  note.  And  see 
Re^  v.^  ^Southampton  County,  19  Q. 

[a]  The  purchase  or  adoptloa  by 
a  county  of  e  bridge  constructed  by 
private  Individuals  makes  it  public, 
and  the  county  becomes  bound  to 
keep  it  in  repair.  State  v.  Gibson 
County,  80  Ind.  478,  41  AmR  821; 
Shelby  County  v.  Blair,  8  Ind.  A.  674, 
36  NE  216. 

M.  Dygert  v.  Schenck.  23  Wend. 
(N.  r.)  440,  35  AmD  675;  Chesaoeake, 
etc.,  R-  Co.  v.  Jennings,  98  Va  70, 
84  SE  986;  Rex  v.  West  Riding  of 
Yorkshire,  2  East  842,  102  Reprint 
399,  12  ERC  666;  Reg.  v.  Wilts 
County.  6  Mod.  807,  87  Reprint  10«:  ■ 
Rex  v.  KerrlBon,  8  M.  A  S.  626,  106 
Reprint  708.*  See  also  Byler  v.  Alte- 
frnny  County,  49  Md.  257.  33  AmR 
249  (discussing  this  question). 

SS.  In  re  Meason,  4  Watts  (Pa.) 
341  (holding  that  a  toll  hrklge  erected 
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ire  a  bridge  and  the  abutments  were  sold  in 
feedings  to  foreclose  a  mechanie's  lien  thereon, 
rnstee's  deed  conTeying  the  same  to  the  pur- 
ler alone,  and  not  to  "her,  her  bars  and  as- 


Bigns,"  and  desehbine  it  as  "bridge and maaoniy," 
did  not  eonv^  the  land  on  whidi  the  abntmrats 
rested." 


n.  ESTABUSHBIEin:  AKD  EKBOTION 


J  6]  A.  At  Common  Law.  At  common  law 
Iges  seem  to  have  been  built  either  by  the  liber- 
Y  of  individuals  or  under  authority  of  special 
of  parliament,"  counties  being  bound  only  to 
r  repair,**  and  not  to  their  erection." 
\  7]  B.  tJnder  Legislative  Enactment — 1.  In 
oraL  The  erection  of  public  bridges  in  this 
itry"  is  a  matter  dependent  almost  exclusively 
statutory  enactments,"  the  right  of  the  l^sla- 
!  to  provide  for  the  building  of  sueih  struetures 


being  limited  only  by  the  existence  of  some  prior 
contract  made  by  it^^  or  the  provisions  of  the  fed- 
eral constitution  relative  to  commerce,"  or  by  some 
constitutional  inhibition.**  L^slative  power  is  not 
exhausted  by  a  single  exercise,  but  may  be  put 
forth  at  any  time,  in  any  reasonable  way,  in  fur- 
therance of  the  general  public  good.  If  conditions 
change  so  that  a  shifting  of  the  burden  becomes  de- 
sirable in  oonnection  with  the  oonatrnction  and 
maintenanee  of  highways  for  travel,  it  is  within  the 


:wo  parties  across  a  stream  b«' 
in  thefr  lands,  by  authority  of 
legislature,  Is  real  estate;  and  on 

thereof  by  the  sheriff,  the  pro- 
s  of  the  sale  are  to  be  dlstrl- 
d'  accordingly);  Niagara  FaUs 
tension  Bridge  Co.  v.  Oardner,  29 
C.  Q.  B.  194  (holding  that  the 
cara  suspension  bridjre  at  Clifton 
ind  within  29  ft  30  VIcL  ES  I  3). 
.    Nlcolaf  V.  Baltimore,  100  Hd. 

60  A  627. 

'.    State  V.  Canterbury.  2B  N.  H. 

230  [cit  Woolrlch  Ways  96S]. 
ere  the  court  said:  "No  trace 
been  found  Of  any  indictment  for 
ect  to  build  a  new  bridge  by  such 
rtptlon"). 

.]  za  BnfflaBd  by  the  Ovsat 
rtsr  (9  Hen.  Ill  c  16),  no  town 
freeman  could  be  compelled  to 
e  new  bridges,  where  none  had 
re  been,  except  by  an  act  of  par- 
ent. Under  such  act  they  may 
erected  and  maintained  by  cor- 
.tlons  chartered  for  the  purpose, 
counties,  or  In  whatever  «ther 
e  parliament  may  prescribe, 
vler  L.  D. 

iA  dtr  is  under  no  common- 
uty  to  buDd  bridges.  Coffey  v. 
celey.  170  CaL  IBS,  2«0,  149  P 
[cit  Cyc], 

.  See  Infra  IB  47-49. 
.  Sussex  County  v.  Strader.  18 
r.  L.  108.  116,  86  AmD  S30  [cit 
V.  Devon  County,  14  Blast  477, 
Reprint  684;  Roscoe  Ev.  S  2461. 
pare  Dennis  v.  Maynard,  IB  111. 
(dictum  apparently  to  the  con- 
r  as  to  common-law  duty) 
.  [a]  'Wereat  saUons,  accord- 
to  their  general  frame  of  govern- 
t,  adopt  different  modes  of  provid- 
roads  and  brldgea  In  modern 
ice,. for  example,  a  hii^ly  central- 
despotism,  the  State  is  every- 
g.  Their  municipal  Institutions 
without  democratic  element,  or 
power  of  Independent  local  self- 
imment.  The  central  power 
ims  and  regulates  everything.  It 
ides  amusements,  constructs 
s  and  bridges,  controls  trade, 
ects  manufactures,  &c. — the  only 
icy  of  the  people  being  the  poor 
liege  of  paying  the  expense.  But 
>r  our  decentralized  system  it  is 
rely  different.  Here  each  local 
tltuency  chooses  its  own  officers, 
I  town,  city,  road-dlatrlct,  school- 
rlct,  and  county  administers  its 
affairs.  This  is  the  vital  prln- 
(  of  American  liberty,  the  dis- 
uishing  feature  of  our  system  of 
imment.  and  Is  so  regarded  by 
:ical  philosophers  and  dlstln- 
hed  Jurists,"  Barrett  v.  Brooks, 
owa  144.  161. 

.  Conn. — Gnfleld  Toll  Bridge  Co. 
:artford.  etc.,  R.  Co.,  17  Conn.  40, 

imD  716. 

d. — I>amphler  v.  Karch,  60  Ind. 
61,  109  NG  938. 

Iss. — Illinois  Cent.  H.  Co.  v,  Co- 
County.  81  Miss.  685.  83  S  502. 
Y. — Schlnzel  v.  Best.  45  Misc. 
48  Mine.  224.  92  NTS  754  [ftff 

App.  DIv.  917  mem.  96  NTS  1145 

ij. 

I.— Blair  V.  Franklin.  SI  R.  I. 


SB.  77.  A  17S  (holding  that  a  public 
bridge,  as  a  part  or  the  highway 
system  of  the  state,  fa  subject  to  the 
control  of  the  legislature,  and  that 
the  general  assemuy  has  not  only  the 
right  to  control  public  bridges,  but 
also  the  right  to  provide  for  the  pay- 
ment of  the  expense  of  construction, 
and  repair  out  of  the  funds  of  muni- 
cipalities beneflclally  Interested). 

Tex. — Hudson  v.  Cuero  Land,  etc.. 
Co^,  47  Tex.  56.  26  AmR  289. 

Can.— Alberta,  etc.,  R.  Co.  v.  Rex. 
44  Can.  S.  C.  BOB  [rev  3  Alta.  U  70]; 
Nen^  Hamburg  v.  Waterloo,  22  Can. 
B.  C.  296. 

But  see  Dennis  v.  Mq.ynard.  15  111. 
477,  479  (where  the  court  said:  "The 
burden  of  opening  and  repairing 
roads,  and  of  building  and  repairing 
bridges,  is,  by  the  common  law,  upon 
the  counties,  unless  by  custom  or 
statute  It  is  shown  to  be  elsewhere, 
as  decided  In  Peo.  v.  Canal  Trustees, 
14  111.  402.  This  burden  may  be 
divided  upon  and  between  the  county 
and  smaller  municipal  divisions,  and 
so  may  the  Jurisdiction  and  duties 
of  supervision  and  repair,  as  the 
legislature  may  think  proper.  The 
whole  subject  Is  under  legislative 
discretion"). 

ta]  ^flalatlve  permission  Is 
MCMsary  Wh^re  (l)  the  stream  is 
navigable,  where  the  state  owns  the 
bed  of  the  stream,  or  where  the  right 
to  take  toll  is  desired.  (Wright  v. 
Nagle,  101  U.  B.  791,  26  L.  ed.  921; 
Allen  V.  Monmouth  County,  IS  N.  J. 
Eq.  68;  Ft.  Plain  Bridge  Co.  v.  Smith, 
30  N.  T.  44).  (2)  and  the  mere  fact 
that  an  Individual  or  company  owns 
the  land  adjoining  the  stream  does 
not  of  itself  give  the  right  to  erect 
a  bridge  across  the  same  (Bnfleld 
Toll  Bridge  v.  Hartford,  etc.,  R.  Co.. 
17  Conn.  40.  42  AmD  716;  Hudson  v. 
Cuero  Land,  etc.,  Co.,  47  Tex.  66,  26 
AmR  289);  (3)  but  if  the  objection 
Is  that  the  bed  of  the  stream  belongs 
to  the  state,  as  long  as  the  state 
officers  make  no  objections,  an  Indi- 
vidual or  a  corporation  will  not  be 
heard  to  complain  on  that  ground 
(Ft.  Plain  Bridge  Co.  v.  Smith, 
sunra). 

[b]  Fixing  bonndarles  f»f  bridge 
Improvement  dlsttlot. — Action  of  the 
legislature  in  determining  the  bound- 
aries of  a  bridge  improvement  dis- 
trict created  by  It  Is  conclusive  on 
the  courts,  except  as  to  obvious  and 
demonstrable  mistakes.  Jefferson 
County  Bridie  Dlst.  v.  Collier,  104 
Ark.  42B.  149  SW  66. 

Oonstltatlonal  requirement  as  to 
title  of  statute  relating  to  bridges 
see  Statutes  [36  Cyc  1037]. 

KetrospeotiTe  opsratlMi  vt  statute 
relating  to  plana  for  bridges  over 
railroad  tracks  see  Statutes  t36  Cyc 
1208]. 

33.  Pennsylvania  R.  Co,  v.  New 
York,  etc.,  R.  Co..  19  F.  Cas.  No. 
10.953  (construing  the  fitate  of  New 
Jersey's  contract  with  the  Delaware 
&  Raritan  Canal  Co.,  and  holding 
that  it  did  not  preclude  the  "former 
from  afterward  passing  an  act  pro- 
viding for  the  bridging  of  the  Rari- 
tan river). 


38,  Dietrich  v.  Schremms,  117 
Mich.  S98,  302.  76  NW  618  (where 
the  court  said:  "Subject  to  this 
limitation  [Hich.  Const  art.  18.  I  4. 
which  forbids  the  bridKing  of  a  navi- 
gable stream  without  authority  from 
the  board  of  supervisors  of  the 
county  where  the  bridge  is  located], 
and  the  limitation  Imposed  by  the 
Constitution  and  laws  of  the  United 
States  In  relation  to  navigable 
streams,  the  legislature  has  the  right 
to  enact  laws  providing  for  the 
erection,  maintenance,  and  ownership 
of  bridges  over  the  streams  of  this 
State"). 

84.    See  cases  infra  this  note. 

[a]  Aots  held  constltationaL — (1) 
A  law  providing  for  the  erection  of 
a  bridge  within  a  city,  at  the  ex- 
pense of  the  county,  with  a  pro- 
vision that  It  should  remain  under 
the  control  of  the  county  commis- 
sioners who  should  appoint  a  super- 
intendent of  construction,  has  been 
held  not  to  take  from  the  city  the 
control  of  Its  streets  in  contraven- 
tion of  Kan.  (Donat.  art.  12  J|  1.  6. 
giving  them  such  control.  State  v. 
Shawnee  County,  57  Kan.  267.  45  P 
616.  (2)  An  act  requiring  a  county 
In  which  a  bridge  built  and  main- 
tained for  the  public  is  situated  to 
pay  to  particular  towns  sums  of 
money  already  paid  by  them,  pur- 
suant to  law.  for  its  construction,  is 
a  constitutional  exercise  of  lesisla- 
tlva  power.  Agawam  v.  Hampden. 
130  Mass.  528.  (3)  And  a  statutory 
regulation  of  the  manner  of  con- 
structing a  bridge  with  an  apportion- 
ment of  expenses  to  be  borne  by  the 
several  counties  In  whose  territorial 
limits  it  lies.  Is  not  an  Infraction  of 
a  constitutional  provision  requiring 
all  taxes  to  be  equal  and  to  be  levied 
on  a  cash  valuation;  nor  would  It 
conflict  with  a  provision  declaring 
that  counties  shall  have  such  powers 
of  local  taxation  as  may  be  prescribed 
by  law.  Guilder  v.  Dayton,  22  Minn. 
366.  (4)  A  provision  conferring  on 
county  courts  exclusive  original 
Jurisdiction  over  county  taxes,  roads, 
bridges,  etc.,  does  not  prevent  the 
le^slature  from  authorlxing  the  con- 
struction of  new  roads  and  bridfces 
as  local  Improvements,  and  hence  the 
act  of  1909  (L.  [1909]  p  3Z6).  creat- 
ing an  Improvement  district  embrac- 
ing parts  of  two  counties,  for  the 
construction  of  a  bridge  over  a  navl- 

fible  river  between  the  counties,  the 
ridge  to  be  paid  for  by  assessments 
on  property  benefited,  is  not  Invalid 
especially  since  the  bridge  cannot 
be  wholly  within  the  Jurisdiction  of 
the  county  court  of  either  county. 
Shlbley  v.  Ft.  Smith,  etc.,  Dist,  9S 
Ark.  410,  182  SW  444.  (5)  The  act  of 
April  1,  1876,  authorizing  the  city  of 
Oakland  to  construct  a  bridge  across 
an  estuary,  la  not  unconstitutional  or 
void.  Pacific  Bridge  Co.  v.  Kirkham. 
64  Cal.  519,  2  P  40l.  (6>  For  other 
cases  where  the  constitutional  Ity  of 
legislative  provisions  regulating  the 
construction  of  bridges  has  been 
questioned  see  Jefferson  Coontr 
Bridge  Dist.  v.  Collier,  104  Ark.  42S. 
149  SW  66;  Oranby  v.  Thurston.  3S 
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power  of  the  legislature  to  make  such  change."  The 
power  of  the  l^slature  to  rwnlate  the  conetrnetion 
of  bridges  may  be  delected.''  The  mmal  method  of 
exereising  the  l^slative  authority  is  to  ereet  the 
bridge  at  the  expense  of  the  state,*'  on  which  the 
dnty  to  boild  Images  primarily  reets,'^  by  a  general 
law  to  impose  the  duty  of  erection  on  eonnties, 
towns,  or  cities,**  or  on  q)ecial  distriets,^  or  one 
or  more  of  these  in  combination  with  others,*^  or 
by  ehartering  companies  for  the  purpose."  As 
otherwise  ^pressed,  the  sovereignty,  unless  pro- 

Conn.  416:  Brayton  v.  Fall  River, 
124  ICass.  96 ;  Atty.-Oen.  v.  Cam- 
brtdsa.  IS  Gray  <Hass.)  247:  Meh- 
tlnff  T.  Curabosa  County,  S  OhS&CP 
IM.  6  OhNP  411. 

(b]  TMiam  powwi^— It  may  also  be 
Hid  that  tb«  lesislatlve  regulation  of 
bridse  balldinff  property  Calls  within 
the  police  power  of  the  state,  and. 
In  the  abaenee  of  any  particular 
cluM  of  the  constitution,  the  right 
Is  nnOeniable.  Pleeker  v.  Rhodes, 
10  GratL  (71  Va.)  7BS. 

as.  In  re  Boston,  2S1  Mass.  AtS, 
109  NE  IS9. 

3S.  Schlnel  T.  Best,  4S  HIse.  4S6, 
4S  Hlse.  224,  92  NTS  7B4  taff  109 
App.  DlT.  917  mem,  96  NTS  114B 
meml. 

ST.  Touns  T>  Barrlson,  6  Qa.  ISO: 
In  re  BostoiL  211  Mass.  468,  109  NTB 

38.  Toeom  v.  Sheridan,  68  Or.  232, 
tlT  P  222. 

[a]  n*  ftrtr  of  bulUlBff  and 
-**-*-*-*-r  a  dnwhKldtfe  orer  a 
BHliaUo  nream  is  a  public,  rovem- 
metital  duty.  Daly  v.  New  aaven, 
69  Conn.  644,  88  A  897. 

[b]  Bride*  vrev  sttean  beiweea 
■tatts^The  duty  to  make  necessary 
bridns  over  streams  which  are  the 
dividing  lines  between  states  rests 
with  the  states  alone  and  towns  have 
no  power  or  duty  in  the  matter. 
Abendroth  v.  Greenwich,  29  Conn. 
IS«. 

39.  Pumphrey  v.  Baltimore,  47  Md. 
14fi,  28  AmR  446:  In  re  Boston,  221 
Hosfl.  468,  109  889;  Westfield 
BoroiKTh  V.  TioKa  County.  160  Pa.  152, 
24  A  700;  Com.  v.  Westneld  Borough, 
1  Pa.  Dist.  496,  11  Pa.  Co.  369. 

Uj  A  nneral  statntory  power  to 
Ur  ont  Ugliwars  (1)  includes  the 
power  to  construct  bridges  neces- 
sary for  the  crossing  of  streams 
which  Intersect  such  highways 
(Brown  v.  Preston,  38  Conn.  219), 
(!)  unless  complete  and  separate 
sututory  provision  Is  made  for  the 
building  of  the  bridges  apart;  in  such 
cape  the  ruling  would  be  otherwise 
iWrouffht-Iron  Bridge  Co.  v.  Hend- 
ricks County,  19  Ind.  A.  672.  48  NE 
1050.  See  also  Atty.-Qen.  v.  Dela- 
ware, etc.,  R.  Co.,  27  N.  J.  Eq. 
6311. 

(bl  Where  a  statnte  gives  a  olty 
UscratioiiazT  power  to  tamld  a  bridge, 
nt  does  not  veiinlT*  it  to  do  so,  the 

city  la  not  liable  for  Injuries  caused 
by  its  failure  to  build  the  brli^e. 
Coffey  V.  Berkeley.  170  Cal.  268,  T4» 

P  559. 

40.  In  re  Boston,  221  Mass.  468, 
109  NE  389. 

41.  In  re  Boston,-  221  Mass.  468, 
109  NE  3B9. 

43.  HapaUe  *  K  L.  D. 

Brecttoii  by  ylrtixe  of  franehlse  see 
Infra  II  32-45. 

43.  Tocom  V.  Sheridan,  68  Or.  232, 
137  p  222;  Idaho  Bank  v.  Malheur 
County.  30  Or.  420.  4B  P  781.  SB  LRA 

„♦!  Kan. — Shoner  v.  Frlsbte,  94 
Kan.  220.  146  P  41»  <holdlng  that  a 
statute  conferring  on  county  com- 
■nisaioners  express  power  to  con- 
atruct  a  ditch,  to  levy  taxes,  and  to 
wr  the  cost  of  the  construction  and 
rnaintenance  of  the  ditch  and  of  the 
pridges  over  the  same  confers  no 
■npUed  authority  to  build  a  new 
widge  and  to  levy  a  tax  to  pay  the 
wst  thereof  Is  implied). 
Me.~Belfast's  App.  fi2  He.  629. 
J- — Dashe  v.  Hudson  County,  79 
^-  J.  L.  4«,  76  A  TS6  (holding  tliat 


hibited  by  the  fundamental  law,  may  itself  dis* 
eharge  the  trust  or  delegate  the  duty  to  a  mumcipal 
or  a  quasi  municipal  corporation.** 

[$  8]  8.  By  Ibmlcipal  Authorities— a.  In  Oen- 
on^(l)  Oonnties.  The  power  and  duty  of  the 
governing  board  of  counties  with  regai^d  to  the 
building  of  bridges,"  their  r^ht  or  duty  to  con- 
struct them  within  the  limits  of  a  city  or  other 
municipality,**  and  the  amounts  which  they  may 
expend  therefor,**  are  matters  which  must  be  deter- 
mined largely  by  the  application  of  general  prin-. 


freeholders,  as  such,  have  no  right 
to  build  bridges,  but  must  derive 
their  power  In  that  respect  from 
the  legislature);  Morris  County  v. 
Hough,  66  N.  J.  L.  628.  28  A  86; 
Allen  V.  Ifonmouth  County,  13  N.  J. 
Eq.  68. 

N.  C. — aienn  v.  Hoore  County,  189 
N.  C.  412,  62  BB  68. 
Pa.— Com.  V.  Kessler,  222  pa.  S2, 

70  A  941. 

See  Central  City  v.  Uorqnis,  76 
Nebr.  233.  106  NW  221  (discussing 
the  question). 

45.  See  cases  infra  this  note, 
[a]  Xlght  to  oonstruot  wltlitn 
olty.! — (1)  The  question  as  to  whether 
county  commissioners  may  con- 
struct, or  assist  In  the  construction 
of,  a  bridge  within  the  corporate 
limits  of  a  city  Is  essentially  a  stat- 
utory one,  and  adjudged  cases  in  one 
state  aftord  little  aid  in  another,  ex- 
cept to  illustrate  the  principles 
which  should  be  applied  In  the  con- 
struction of  the  various  statutes. 
Where  a  county  and  a  city  had  t>een 
given  full  power  and  control  over 
highways  and  over  streets  and 
bridges  respectively.  It  has  been  held 
that  the  county  could  not  construct 
a  bridge  within  a  city,  where  the 
bridge  would  be  accessible  over 
streets  and  highways  controlled  by 
such  city.  Nelson  v.  Qarfleld 
County,  6  Colo.  A.  279,  40  P  474.  (2) 
And  a  similar  conclusion  was  reached 
under  statutes  giving  the  board  of 
supervisors  power  to  provide  for  the 
erection  of  all  necessary  bridges 
within  their  respective  counties,  and 
to  keep  them  In  repair,  except  as 
otherwise  provided ;  providing  that 
cities  of  the  first  class  shall  have 
control  of  the  bridge  fund  levied 
and  collected,  and  the  right  to  use 
it  for  the  construction  of  bridges 
and  the  paying  of  bridge  bonds  is- 
sued by  the  city,  that  tney  shall  be 
liable  for  the  defective  construction 
and  condition  of  bridges,  as  coun- 
ties are  with  respect  to  county 
bridges,  and  that  no  county  shall  be 
liable  for  auch  bridge  or  for  Injuries 
caused  thereby;  autnorizlng  cities  of 
the  first  class  to  levy  a  city  bridge 
fund;  and  expressly  excepting  cities 
of  the  first  class  from  the  provisions 
of  the  section  first  cited  by  provid- 
ing that  the  bridge  tax  therein  au- 
thorized shall  not  be  levied  on  prop- 
erty in  cities  of  the  first  class,  and 
that  none  of  the  tax  shall  be  used  in 
building  bridges  In  such  a  city;  and 
expressly  authorizing  the  board  of 
supervisors  to  levy  a  tax  on  prop- 
erty outside  the  limits  of  a  city  of 
the  first  class  for  building  and  re- 
pairing bridges.  Slutts  v.  Dan^  138 
Iowa  244,  115  NW  1116.  (3)  So  a 
statute  which  authorizes  a  county  to 
lay  out  county  roads  and  to  build 
bridges  within  the  limits  of  the 
county,  although  not  restricted  to 
the  parts  of  the  county  outside  the 
limits  of  Incorporated  towns  or 
cities,  does  not  authorise  It  to  build 
or  to  repair  a  bridge  within  a  city, 
since  the  city's  power  over  its 
streets  and  bridges  is  exclusive. 
Trinidad  v.  Las  Animas  County,  27 
Colo.  A.  207,  147  P  439.  To  same 
effect  Peo.  v.  La  Salle  County,  111 
111.  527;  Newark  v.  Jones,  16  Oh.  Cir. 
Ct.  B63.  9  Oh.  Cir.  Dec.  196.  (4)  On 
the  other  hand.  It  has  been  held  that 
granting  to  a  city  council  the  power 
to  supervise  and  control  all  of  its 
public  hlghwars,  bridges,  sto.,  within 


the  city  does  not  oust  the  county  of 
the  right  to  erect  free  bridges  across 
rivers  on  public  highways  -  within 
the  limits  of  a  city.  Bell  v.  Foutch. 
21  Iowa  119  [foil  Skinner  v.  Hender- 
son, 26  Fla.  121,  7  S  464,  8  LRA  65; 
Oskaloosa  Steam-Engine  Works  v. 
Pottawattamie  County,  72  Iowa  134. 
33  NW  606].  To  same  effect  Whitall 
V.  Gloucester  County,  40  N,  J.  L.  302. 
(6)  The  case  of  Greenman  v.  Mower 
County,  62  Minn.  397,  64  NW  1142. 
is  not  an  authority  for  either  of 
the  above  views,  as  it  was  expressly 
decided  on  provisions  of  a  special 
statute.  (6)  The  acts  of  1856  p  61 
No.  67,  authorizing  the  police  Jury 
of  the  parish  of  Lafourche  and  the 
muntoliwl  authorities  of  the  town  of 
Thibodaox  to  construct  and  to  main- 
tain a  toll  drawbridge  across  the 
bayou  Lafourche  and  within  the  lim- 
its of  said  town,  Is  still  In  force,  not 
having  been  repealed  either  directly 
or  by  necessary  Implication.  La- 
fourche Police  Jury  v.  Roblchaux, 
IK  La.  28<.  40  S  706. 

[b]  Mcbt  to  eonstroet  witUai  bo^ 
owgli-— The  construction  by  a  county 
of  a  bridge  within  the  limits  of  a 
borough,  such  borough  to  contribute 
a  part  of  the  expense,  is  within  the 
meaning  of  the  statute  relating  to 
county  bridges,  although  reference 
Is  made  to  townships  only,  and  not 
to  boroughs.  In  re  Waverly  Bor- 
ough Bridge,  8  Pa.  Diet.  669,  11 
Co.  669.  ■  ' 

40.  Kansas  City  Bridge,  etc.  Cot 
V. .Wyandotte  County,  8S  Kan.  667, 
11  P  360  (holding  that  while,  under 
the  laws  of  that  state  providing  that 
the  county  commissioners  could 
make  no  appropriation  for  the  build- 
ing of  a  bridge,  the  cost  of  which 
was  to  exceed  two  thousand  dollars, 
until  the.  question  of  making  such 
appropriation  had  been  submitted  at 
a  general  election,  a  county  could 
not  evade  a  submission  by  building 
a  bridge  In  separate  sections,  each 
at  a  cost  of  less  than  two  thousand 
dollars,  they  were  not  prevented 
from  building,  at  an  expense  of  less 
than  that  sum,  a  span  of  a  bridge, 
the  whole  of  which  would  cost  over 
the  two  thousand  dollars,  if  the 
bridge  was  otherwise  completed  at 
the  expense  of  another);  Follmer  v. 
Nuckolls  County,  6  Nebr.  204  (hold- 
ing that  all  contracts  for  the  im- 
provements of  roads  must  be  let  to 
the  lowest  competent  bidder.  Includ- 
ing contracts  for  the  erection  and 
repair  of  permanent  bridges  and  cul- 
verts; and  that  county  commission- 
ers had  no  authority,  either  person- 
ally or  by  agent,  to  erect  bridges  on 
the  credit  of  the  county) ;  Lehij^ 
County  V.  Kleckner,  6  watts  &  8. 
(Pa.)  181.  See  also  Potter  v.  Davis, 
Lalor  <N.  T.)  394  (construing  the 
act  of  1840,  by  which  a  loan  was 
made  to  the  towns  of  Wllna,  and 
Champion  to  enable  them  to  build 
a  bridge,  and  holding  that  the  act 
did  not  limit  the  expenditure  tP  the 
amount  loaned). 

[a]  A  role,  based  on  a  oonnty 
eouiutll,  for  the  construction  of  a 
wooden  bridge  at  a  small  expense 
will  not  permit,  without  other  or- 
ders, a  construction  of  an  Iron 
bridge,  costing  a  much  greater 
amount.  Marantic  Corp.  v.  Nelson 
Tp..  17  Que.  Super.  87. 

[b]  Damages  to  tlia  owners  of 
laHdt  occasioned  by  the  oonstnictiq^ 
of  a  brldgeuand  a  .higawa] 
river,  are  tSi^Zfii^ftdil 
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fliplea  of  miinieipal  law  in  eonjimetion  with  the 
re^peetive  l«idative  enaotmentB  from  whieh  the 
powera  and  ontieB  of  the  county  are  derived.  And 
this  power  mast  be  definitely  expressed  and  will 
not  be  extended  1^  unneeessary  implication.*'  It 
may  be  said,  however,  that  the  expediency  of  the 
eonstmctioB  rests  largely  in  the  administrative  dis- 
cretion of  the  eounty  officials.*"  This  discretion 
cannot  be  wrested  from  them  or  exercised  by  any 
other  body;*"  and  their  decision  as  to  whether  tbe 
.public  convenience  demands  the  erection  of  a 
bridge  will  not  be  reviewed  in  the  absence  of  a 


statutory  provlalon  that  the  expense 
of  th«  'B&me  shall  not  exceed  a  cer- 
tain amount  Montage  Paper  Co. 
V.  Burrows,  121  Mass.  88. 

fcl  Wken  uthoxlsea  to  ssrelisM 
■  Btidff*  at  Its  **trne  valiw,"^  a  board 
of  county  commissioners  has  no  au- 
thority to  pay  the  orislnal  cost  of 
tfaa  Qonstruction,  If  the  bridge  has 
evidently  deteriorated  In  value. 
State  V.  Pierce,  SS  Kan.  &S1,  8E  P  IS. 
«r.  See  cases  infra  this  note, 
[a;^   Thus  (1)  a  s^peclaJ  act  of  the 


legislature 


on 


city 


eonferrlha 
anthorlty  to  erect  a  orldre  over  a 
navlfabie  stream  does  not  by  Impli- 
cation authorise  the  county  com- 
missioners to  make  such  erection 
should  the  city  refuse  to  do  so.  In 
re  Belfast.  ES  He.  M9.  <S)  So  too  X. 
C  Code  <189B>  9  »14.  which  au- 
thorises county  commissioners  to  es- 
tablish roads  and  ferries,  does  not 

Sve  them  authority  to  accept  and 
maintain  as  a  public  charre  a 
private  bridge  leadniK  to  a  private 
road.  Qreenleaf  v.  Pasquotank 
County,  123  N.  C.  «0,  11  SB 
tt4.  See  also  Glenn  v.  Moore 
County.  ISft  N.  C.  412,  62  SB  S8. 
(8)  And  Pub.  Loo.  Jj.  (ISIS)  c  193, 
eatablishlng  a  road  district  In  Swain 
county,  appointing  highway  commis- 
sioners and  enJoTnlngr  on  them  the 
duty  of  conatruoting  a  through 
trunk  line  highway,  and  authorizing 
tbe  constructFon  of  branch  or  feeder 
roads  connecting  with  the  trunk  line 
roads,  does  not,  where  the  board  of 
highway  commissioners  was  given 
no  authority  over  bridges  and  cul- 
verts not  situated  on  tbe  trunk  line 
roads  or  branch  roads,  charge  them 
with  the  duty  of  erecting  or  main- 
taining other  public  bridges  In  the 
county,  and  sui^  duty  devolvea  on 
the  board  of  commissioners  of  tbe 
county.  Patterson  v.  Swain  County. 
(N.  C.)  87  SQ  817.  <4)  Neither  can 
the  commissioners,  under  a  statute 
authorizing'  them  to  levy  a  tax,  pro- 
vide for  the  building  of  bridges  In  a 
township,  advertise  for  bids,  let  con- 
tracts for  the  work  on  behalf  of  the 
township,  or  delegate  to  the  town- 
Ship  the  power  to  use  the  money  to 
construct  the  bridge.  Pleasant  view 
Tp.  V.  Shawgo.  64  Kan.  742,  89  P 
704.  (R)  It  has  also  been  held  that 
a  statute  providing  for  the  construc- 
tion of  bribes  over  roads  and  high- 
ways crossed  by  rivers  and  creeks 
between  townships  does  not  author- 
ise the  erection  of  eounty  bridges,  so 
as  to  prolong  or  extend  the  street  of 
a  borougn.  It  was  said:  "We  do 
not  hold  that,  under  this  act,  a  high- 
way between  two  adjoining  boroughs 
crossed  by  a  rtver  could  not  be 
bridged  by  a  county:  what  we  hold 
Is.  that,  as  the  very  base  of  the  pro- 
ceedings, there  must  exist  In  a 
reasonable  sense,  and  wfthtn  the 
sense  of  the  act,  at  the  inception  of 
the  proceedings,  a  highway  to  be 
bridged,  not  one  existing  In  the 
Imagination  or  on  paper."  Toughl- 
Dgheny  Bridge's  App.,  182  Pa.  818. 
623,  38  A  478  frev  2  Super.  Ct.  26R, 
and  foil  In  Re  Chartlers  Creek 
Bridge,  37  Pa.  Super.  2811- 

48.  111. — St.  Clalr  County  v.  Peo., 
SB  Xn.  398. 

Ind. — Kyle  v.  Kosciusko  County, 
84  Tnd.  116.  „ 

Kan. — State  v.  Myers,  71  Kan. 
280,  80  P  688. 


Mo.— State  v.  Thomas,  188  Mo.  120, 
82  SW  106. 

N.  J. — Browning  v.  Bergen  County. 
78  N.  J.  L.  289.  73  A  90:  Bloomfleld 
V.  Middlesex,  62  A  116:  Ferguson  v. 
Possalo  County,  80  N.  J.  L.  404,  88 
A  676:  State  v.  Essex  County,  88  N. 
J.  L.  214;  HcKlnley  v.  Union  County. 
29  N.  J.  Bq.  lit.  Sss  Infra  this 
note  [a]. 

N.  C, — Davenport  v.  Pitt  County, 
188  K.  C.  147.  79  SB  488;  Smith  v. 
Harklns,  88  N.  C.  618,  44  AmD  88. 

Oh. — State  v.  Hamilton  County,  49 
Oh.  St.  801,  80  NE:  785. 

Pa. — Hogsett's  App.,  2  Pa.  Super. 
268  [rev  on  other  grounds  182  Po- 
618,  88  A  478]. 

Tenn. — Colburn  v.  Chattanooga, 
etc.,  R.  Co.,  94  Tenn.  43,  28  SW  298. 

Ont. — Brooks  v.  Haldimand,  8  Ont. 
A.  78  [allowing  app  41  U.  C.  Q.  B. 
881]. 

See  McCarl  v.  Clarke  County,  167 
Iowa  14.  148  NW  1015  (discussing 
the  question). 

[a]  In  Hew  Jersey,  under  the 
statutes,  a  board  of  chosen  freehold- 
ers Is  not  compelled  to  bridge  navi- 
gable waters.  It  *may  do  so  if  tt 
determines  that  It  is  advisable,  and 
If  in  the  return  It  sets  up  that  It  has 
considered  the  matter  and  has  de- 
cided that  utility  and  necessity  do 
not  require  the  bridge.  It  Is  not  com- 

SBlled  to  build  It.  Hegle  v.  Morris 
ounty.  84  N.  J.  L..  1S9,  85  A  1020. 

[b]  Aot  aathozlxliig  eonfexs  a 
eoBtfawlag  power. — ^An  act  authoriz- 
ing the  board  of  freeholders  of  a 
certain  county  to  build  and  to  main- 
tain a  bridge  at  a  certain  point,  at 
their  discretion,  does  not  confer  a 
temporary  authority  only,  but  a  con- 
tinuing power  which  Is  not  lost  by 
failure  of  the  then  existing  board  to 
build  such  bridge.  Tucker  v.  Bur- 
lington County,  1  N.  J.  Bq.  282. 

W.  State  V.  Thomas,  188  Mo.  280, 
82  SW  106. 

SO.  Oa. — Galnea  v.  Dyer,  12S  Ga. 
685,  68  SE  176. 

Ind. — Bingham  v.  Marlon  County, 
65  Ind.  113.  See  also  Daviess 
County  V.  SUte,  141  Ind.  187,  40  NK 
686  (construing  Rev.  St.  (1894) 
I  8276,  providing  that  "whenever  In 
the  opinion  of  the  county  commis- 
sioners, the  public  convenience  shall 
require  that  a  bridge  should  be  re- 
paired or  built  over  any  water- 
course" they  should  direct  the  same 
to  be  done.  In  conjunction  with  the 
Indiana  act  of  1886  S  4,  providing 
that  all  bridges  costing  more  than  five 
hundred  dollars,  "to  be  built  within 
the  corporate  limits  of  any  city  or 
town,"  should  be  built  by  the  county 
commissioners,  and  paid  for  out  of 
the  same  funds  as  other  bridges,  and 
holding  that  mandamus  would  not 
Issue  at  the  suit  of  a  city  to  compel 
county  commissioners  to  construct  a 
bridge  within  Us  limits.  If  Its  con- 
struction Involved  simply  a  question 
of  public  convenience  and  was  not 
an  absolute  necessity). 

N.  J. — HcKfnIey  v.  Union  County, 
29  N.  J.  Bq.  164. 

N.  C. — Davenport  v.  Pitt  County, 
163  N.  C.  147.  79  SE  428. 

Pa. — In  re  Conestoga  Bridge,  160 
Pa.  641,  24  A  695:  Hogsett's  App.,  2 
Pa.  Super.  265  [rev  on  other  grounds 
182  Pa,  618,  38  A  478]. 

Ont.— Brooks  v.  Haldimand,  3  Ont. 
A.  78  [allowing  app  41  U.  C.  Q.  B. 


showing  that  their  acts  were  iUc«tl  or  that  they 
were  guilty  of  fraud  or  bad  faith.*^ 

9]  <S)  Other  KonicipiUtiBa.  In  some  jntis- 
dietions  tbe  bnildii^  of  public  bridges  is  expres^ 
intrusted  to  tbe  towns,  townships,  cities,  or  other 
municipalities  within  whose  limits  th^  are  neces- 
sary;"^ while  in  others  satk  matters  have  been  held 
to  be  within  tbe  general  scope  of  their  powers.'' 
Generally  speaking,  the  extent  of  the  powers  and 
duties  of  such  municipalities  with  regurd  to  their 
bridges  is  dependent  strictly  on  statutes  and  con- 
stitutional ivovisious."   Like  county  authorities 

381]:  Re  Wescott.  33  U.  C.  Q.  B.  280. 

[a]  Tlras  the  fact  that  a  tax  was 
levied  and  a  contract  entered  Into 
for  the  construction  of  a  public 
bridge  on  an  existing  public  road, 
where  no  bridge  had  previously  ex- 
isted, or  before  any  public  bridge 
had  been  formally  established  by 
legislation  or  previous  jadcment  of 
the  commissioners,  was  not  an  abuse 
of  the  discretion  Incident  to  the  au- 
thority of  the  commissioners  of 
roads  and  revenues  of  Hall  eounty 
to  establish  public  roads  and  to  con- 
struct public  bridjrss.  Ualnss  v. 
Dyer,  ifs  Ga.  685,  68  SB  175. 

[b]  Tlu  reeoauneaAatloB  of 


saocesstve  naaA  Jartes  that  a  public 
bridge  be  built  in  a  needed  place 
does  not  render  the  building  of  It  a 
matter  of  such  absolute  duty  that 
mandamus  will  lie  against  the 
county ,  officer  whose  duty  it  Is  to 
proceed  with  the  construction,  tbe 
code  having  Invested  him  with  a  dis- 
cretion in  such  premises.  Patterson 
v.  Taylor.  98  Ga.  646,  2S  SB  771. 

Ic]  Persons  aathoxlsed  to  appeal. 
—To  prosecute  an  appeal,  under 
Code  (18S7)  e  89  t  47,  providing 
that  an  appeal  shall  lie  to  the  circuit 
court  from  the  flnal  order  of  the 
county  court.  In  a  proceeding  to 
establish  a  bridge,  a  person  must 
have  such  interest  to  be  affected 
that  it  may  properly  be  said  that  he 
is  aggrieved  by  the  proceeding  com- 
plained of.  wood  County  Ct.  v. 
Armstrong,  34  W.  Va.  386.  12  SB  488. 

Bl.  KelloKg  V.  UcRae,  26  Ida.  73, 
141  P  86  (holding  that  under  Rev. 
Codes  9  2242,  as  amended  by  Ses& 
L.  [1913]  c  IS,  and  |  2238.  city  coun- 
cils have  exclusive  control  of  streets 
and  highways  within  their  corimrate 
limits  and  may  construct  bridges 
within  such  limits) :  Whitcomb  v. 
Reed,  24  Nebr.  60.  87  NW  684  (hold- 
ing that,  prior  to  the  act  of  18S7, 
the  respective  towns  of  a  county, 
under  the  township  system  of  gov- 
ernment, were  invested  with  the 
management  and  construction  of 
their  oridges);  Westfleld  Borough  r. 
Tioga  County,  150  Pa.  152.  24  A  700; 
Blllman  v.  Cfarroll  Tp..  1  Pa.  Co.  129 
(holding  that  under  the  Road  Act  of 
183S  S  31,  which  provided  that  It 
should  be  the  duty  of  townsbtp 
supervisors,  in  making  and  repairing 
public  roads,  "also  to  make  ana 
maintain  sufficient  bridges  over  all 
small  creeks  and  rivulets  and  deep 
gullies,  when  the  same  shall  be 
necessary  for  the  ease  and  safety 
of  travelers,"  the  supervisors  must, 
where  the  public  highway  crosses 
creeks  or  rivulets,  provide  for  the 
ease  and  safety  of  pedestrians  irtien 
practicable,  and  if  the  expense  Is 
not  too  great  must  erect  and  main- 
tain footbridges  for  their  accommo- 
dation); Knickerbocker  Co.  v.  Se- 
attle. $9  Wash.  886,  124  P  920  (hold- 
ing that  provisions  which  authorlied 
a  city  to  open,  establish,  grade,  and 
plank    streets    and    other  public 

§ laces,  and  to  construct  and  to  keep 
rldgM   In   repair,   authorised  the 
construction  of  a  bridge  in  a  street). 

BS.  Peo.  V.  Kelly,  5  AbbNCas 
(N.  T.)  888;  Houfe  v.  Fulton,  t* 
Wis.  808,  17  AmR  488. 

08.  Makdlmen  ▼.  Ft  Smith,  etc.. 
Bridge  Diet..  (ArhJ  176  SW  ITI; 
Fulton  Iron,  eta,  works  v.  Kimball 
Tp.,  52  Uldb.  lU.  17  NW  788;  N«v 
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they  are  vested  witti  a  large  discretion  in  detenmn- 
ing  the  neeesaity  for  erecting  bridges."  And  it 
fa^  been  held  that  the  expediency  of  the  building 
of  a  bridge  by  a  eity.  under  authority  of  the  legis- 
lature, cannot  be  questioned  by  the  courts." 

[i  10]  b.  ObMrauic*  of  Pnaciibed  Procedure. 
Then  is  no  nmf  ormity  among  the  varioos  states  as 


t6  the  prescribed  procedure  which  must  bd'adbcrbd 
to  by  the  officials  of  a  county  or  other  munieipaltty 
to  render  their  acts  regarding  the  ereetibn  of 
bridges  regular  and  binding."  The  prescribed  pro- 
cedure should,  however,  be  pursued  with  reasonable 
diligence'^'  and  in  the  manner  prescribed  by  the 
statute,""^  especially  where  it  is  sought  by  manda-r 


Hunbnrgr  v.  Watsrioo,  tt  Can.  6.  C. 
19fi:  In  re  Brooka,  41  U.  C  Q.  B.  S81. 
But  compare  Sheridan  v.  Palmyra, 
180  Pa.  439,  36  A  888  (holding  that 
the  mode  prescribed  by  the  act  of 
June  13,  1836,  {  46,  for  bulldlnflr 
bridges  over  streams  on  the  line  be- 
tween two  counties,  must  be  pursued 
only  when  the  bridge  is  built  at  the 
expense  of  the  adjoining  counties, 
a£  a  county  bridge;  and  It  Is  compe- 
tent for  the  respective  townships  to 
build  tbe  bridge  by  each  building 
and  keeping  in  repair  as  much  of  it 
as  lies  wltnln  the  township). 

[a]  la  th»  abssaos  of  statntorr 
antboiliri  (1>  a  city  cannot  erect 
and  operate  a  toll  bridge;  nor  would 
the  provisions  of  Its  charter  author- 
izing it  to  Improve  Its  sidewalks, 
alleya,  and  streets  and  to  make  by- 
laws necessary  for  safety  and  health 
give  It  such  authority.  Clark  v.  Des 
Moines,  19  Iowa  199,  87  AmD  423. 
<2>  But  wh^n  a  city  had  full  statu- 
tory power  to  construct  an  Intended 
bridge,  a  provision  that,  If  private 
persons  contribute  enough  to  build 
a  more  convenient  one.  such  a  one 
Bhall  be  built  does  not  render  the 
acts  of  the  council  Invalid.  Kelley 
T.  Kennard,  60  N.  H.  1.  (3)  And  see 
Gordon  v.  Strong,  3  App.  Dlv.  395, 
38  NTS  922  [rev  16  Misc.  420,  38 
NTS  449]  (holding  that  the  commls- 
stonere  appofntea  under  L.  [1896] 
c  789  I  6.  to  build  a  bridge  between 
the  cities  of  New  York  and  Brooklyn 
could  agree,  on  the  purchase  of  the 
rights  of  a  bridge  company  the  loca- 
tion of  whose  bridge  Interfered  with 
the  location  selected  by  the  commls- 
aioners,  to  construct  their  bridge 
with  tracks  for  the  exeluslva  use  of 
cle\*ated  railroads). 

[b]  OMsr  oovnty  offloisls  oppor- 
tasl^  to  1M  Bsard. — Where  the  com- 
missioners of  highways  have  deter- 
nlned  that  the  construction  of  a 
bridge  or  bridges  across  any  stream 
tai  their  town  la  necessary,  and  that 
the  costs  tharsof  is  too  great  a  bur- 
den reasonably  to  be  borne  by  the 
town,  and  apply  to  the  county  board 
for  an  appropriation  for  one  half  of 
the  cost  of  Its  construction,  having 
flrst  provided  for  the  other  half  of 
the  necessary  expenses,  under  the 
act  of  1879,  the  county  board  has 
no  discretion  to  refuse  the  aid 
Bonght.  New  Boston  v.  Mercer  County, 
110  111.  197  [rev  18  III.  A.  2741. 

[c]  bnUsd  avttoritr  to  bnuilL— 
The  ytatniory  power  and  doty  of  a 
highway  eominlMloner  to  repair  a 
highway  may  properly  Include  the 
Implied  power  to  tnilld  a  new  bridge, 
where  mieh  bridge  la  merely  m  part 
of  the  highway  of  the  town  and  Is 
tbnolutely  necessary  to  rander  the 
highway  at  all  times  passable.  Hug- 
cans  V.  Riley,  125  N.  Y.  88,  25  NB 
m  rair  St  Hun  BOl.  4  NTS  2821. 

[d]  Xteftod  to  sxlsUag^  Ufh- 
vayg^(l)  The  authority  of  the 
commissioner  of  highways  to  build 
bridges  may  be  limited  to  those  on 
existing  highways.  Mather  v.  Craw- 
ford. 36  Barb.  (N.  Y.)  664.  ,(2)  See 
also  Huggans  v,  Riley.  61  Hun  BOl, 
*  NTS  282  [aff  126  N.  T.  88.  25  NE 
S9!]  (holding  that,  although  thecom- 
inlsstoner  exceeds  hfs  authority  In 
making  a  contract  for  the  erection 
of  a  bridge,  before  the  highway  of 
which  the  bridge  will  form  a  part 
Ma  been  laid  out,  yet  after  such 
hlRhway  has  been  located,  he  may 
cause  the  bridge  to  be  constructed 
»  the  point  of  Intersection  with  the 
stream,  and  thus  carry  out  the 
lormer  contract). 

,.[e1    Bspalrlnf  before  bvUdlag.— 

Lnder  the  Illinois  law  the  highway 
commissioners  of  a  town  have  dis- 


cretionary power  flrst  to  repair 
roads  or  Drtdgea  before  thmy  can  be 
compelled  to  coturtmct  new  bridges. 
Peo.  V.  McLean  County,  118  111.  289, 

8  NB  684. 

M.  Naugle  Nescopeck  Tp.,  225 
Pa.  68,  70,  73  A  1021  (where  the 
court  said:  "The  building  of  a 
bridge  la  a  matter  of  Judgment  and 
discretion  on  the  part  of  the  munic- 
ipal authorities  and  Involves  the 
question  of  necessity  as  measured 
by  tbe  demands  of  public  travel,  the 
kind  required  and  the  ability  of  the 
municl[>allty" ;  and  where  it  was  ac- 
cording held  that,  although  a  tfwn  Is 
bound  to  maintain  a  ford  as  a  part 
of  the  public  road.  It  Is  not  bound 
to  construct  a  bridge  In  the  place  of 
a  ford  at  a  particular  place  for  the 
benefit  of  a  property  owner  for  his 
use  in  times  of  nigh  water). 

SS.  Peek  Hampton,  116  Va.  86B, 
80  SB  693. 

66.    See  statutory  provisions. 

B7.  -Nakdlmen  v.  Ft  Smith,  etc.. 
Bridge  Dlat.  (Ark.)  176  BW  273; 
Pittsburg,  etc.,  R.  Co.  v.  Lawrence 
County.  198  Pa,  1,  47  A  956  (hold- 
ing that  the  approval  of  the  County 
commissioners  seven  and  one-half 
years  after  the  report  of  the  viewers 
In  favor  of  It  was  too  late). 

68.    Nebr. — HcCann  v.  Otoe  County, 

9  Nebr.  824,  S  NW  707. 

N.  Y. — Barker  t.  Oswegatehle,  10 
NTS  834. 

Pa.— Com.  V.  Baker,  212  Pa.  230.  61 
A  910. 

Vt.— State  V.  Wllllston,  31  Vt.  1S8. 

Va. — Sampson  v.  Goochland  Jus- 
tices, 6  Gratt.  (46  Va.)  241. 

See  also  Kankakee  County  v.  Peo., 
24  111.  A.  410;  Rockwood  v.  Wood- 
ford, 26  Wis.  443  (discussing  this 
question);  and  cases  Infra  this  note. 

[a]  In  Arkansas. — (1)  Under  Acts 
(1901)  p  291,  and  Acts  (1903)  p  177, 
authorizing  the  county  court  with  a 
majority  of  the  Justices  of  the  peace 
of  the  county  to  construct  a  bridge 
across  a  river  fn  accordance  with 
Klrby  Dir.  I  649  et  seq,  and  Const, 
art  T  SB  f8.  80,  defining  the  Jurisdic- 
tion ox  the  full  court  composed  of 
the  county  Ju^e  and  the  Justices  of 
the  peace,  ana  of  the  county  court 
composed  of  the  county  Judge  alone, 
the  county  court,  consisting  of  the 
county  Judga  and  the  justices  of  the 
peace,  may  provide  for  the  construc- 
tion of  the  bridge  by  maklnr  an  ap- 
propriation and  levy  therefor,  and 
thereafter  the  county  court,  com- 
posed of  the  county  Judge  alone,  has 
authority  to  proceed  in  the  manner 
provided  by  law  for  the  building  of 
the  bridge.  Hllger  v.  Chrisp,  98  Ark: 
490,  136  6W  660.  And  see  In  re 
Howell,  86  Ark.  466;  Lawrence 
County  V.  CofTman,  86  Ark.  141; 
Woorthen  v.  Badgett,  S2  Ark.  496. 

(2)  Under  the  act  of  1909  (Laws 
[1909]  p  825),  creating  an  Imnrove- 
ment  district  for  the  construction  of 
a  bridge,  and  authorizing  the  com- 
missioners on  finding  that  the  peti- 
tions for  the  Improvement  are  signed 
by  a  majority  In  value  of  the  land- 
owners In  the  district  so  to  declare 
and  to  proceed  to  carry  out  the  pur- 
poses of  the  act,  etc.,  the  power  to 
proceed  does  not  depend  on  obtain- 
ing the  consent  of  a  majority  of  the 
property  owners,  but  on  the  ascer- 
tainment of  the  fact  by  the  com- 
missioners, and  such  ascertainment 
is  conclusive.  Shlbley  v.  Ft.  Smith, 
etc..  Dlst.,  96  Ark.  410,  132  SW  444. 

(3)  The  findings  of  a  board  of  direc- 
tors of  a  bridge  district  that  a  peti- 
tion for  a  bridge  was  signed  by  a 
majority  of  the  property  owners  ot 
the  district  are  conclusive  of  such 
question  In  the  absence  of  evidence 


(i5i3) 


of  fraud.  Bell  v.  Jefferson  County 
Bridge  DlaL,  109  Ark.  488.  160  8W 
890.  (4)  Certiorari  1b  not  uie  proper 
remedy  by  a  property  owner  to  at- 
tack ths  flndlAB  of  tli«  board  ot 
directorg  of  a  bridge  distriet  a* 
fraudulent  Collier  t.  Jefferson 
County  Brtdre  Diet.  106  Ark.  -ISli 
ISS  SW  269.  (6)  These  findings 
which  are  not  reviewable  In  an 
action  at  law  may  be  Inquired  Into 
for  fraud  in  a  court  of  equity.  Col- 
lier V.  Jefferson  County  Bridge  Dlst, 
supra.  («)  The  fraud  which  will  au- 
thorize equltv  to  review  a  finding  of 
the  board  of  directors  of  a  brldgv 
district  that  a  majority  of  the 
owners  did  or  did  not  sign  a  petition 
to  establish  a  bridge  does  not  mean 
mere  errors  of  law  or  fact  but  an 
lnt«ntIon  not  to  exercise  an  honest 
Judgment  In  so  finding.  CoUIer  v. 
Jefferson  County  Bridge  Dlst.,  supra. 
(7)  A  fraudulent  finding  by  the 
board  of  directors,  when  ascertained 
by  a  court  of  competent  Jurisdiction 
to  be  fraudulent,  is  equivalent  to  no 
finding  at  all  and  is  not  a  compliance 
with  the  statute.  Collier  v.  Jeffer- 
son County  Bridge  Dlst,  supra.  (8) 
There  Is  no  variance  between  a  peti- 
tion for  a  bridge  across  a  lake,  which 
merely  describes  the  Improvement  In 
general  terms  and  leaves  the  plan 
for  future  development,  and  a  plan 
to  construct  earth  embankments  out 
Into  tbe  water  and  to  build  a  short 
bridge  connecting  the  apnroachea 
Ferguson  v.  McLaln,  118  Ark.  193, 
168  SW  127. 

In  OMtffla.— (1)  Civ.  Code 
S  887,  providing  that  tbe 
proper  offlcers  shall  cause  bridge^ 
etc.,  to  be  built  or  repaired  by  letting 
out  the  contract  to  the  lowest  bidder, 
is  mandatory.  Garrison  v.  Perkins, 
137  Oa.  744,  74  8E  641.  (2)  Where 
the  ordinary  of  a  county,  having 
charge  of  county  matters,  brought 
material  to  be  used  in  the  construc- 
tion of  bridges,  the  purchase  price  or 
a  loan  to  pay  such  price  was  not  a 
valid  charge  against  the  county. 
Garrison  v.  Perkins,  aupra. 
_  [e]  b  Idaho,  since  the  reneal  of 
Rot.  St  (1887)  \  1782,  no  petition  is 
necessary  to  .confer  Jurisdiction  on 
county  commissioners  to  construct  a 
bridge,  as  R«v.  St  9  3604,  amended 
by  the  act  of  Febr.  7,  1S»»  (L.  [1899] 
p  126)  and  th«  act  of  March  t,  1S9» 
(L.  [18803  P'  448),  authorlMS  the 
board,  whenever  the  interests  of  the 
county  require  It  and  the  board 
deems  It  for  the  public  good,  to 
bond  the  county  for  the  construction 
or  the  repair  of  a  bridge  when  the 
debt  to  be  created  exceeds  the  In- 
come of  the  county  for  that  year. 

firovlded  such  bonds  are  flrst  author- 
zed  by  a  vote  of  two-thirds  of  the 
electors  voting  at  such  election. 
Murphy  v.  Canyon  County,  14"  Ida. 
449,  94  P  1083,  1084;  Gilbert  v.  Can- 
yon County,  14  Ida.  429,  437.  94  P 
1027,  1029. 

[d]  In  nUnols^d)  The  Road 
and  Bridge  Act  B  110,  as  amended  by 
the  act  of  June  17,  1891.  only,  re- 
quires as  a  condition  precedent  to 
asking  aid  of  the  county  toward  the 
building  of  a  bridge  that  the  records 
show  the  necessity  thereof,  that  the 
cost  shall  be  more  than  twenty  cents 
on  the  one  hundred  dollars  on  the 
latest  assessment  roll,  and  that  the 
road  and  bridge  tax  for  the  two 
years  last  past  in  said  town  waa  for 
the  full  amount  of  forty  cants  on 
the  one  hundred  dollars  allowed  by 
law,  the  major  part  of  which  was 
needed  for  the  ordinary  repair  of 
roads  and  bridge  Schuyler  County 
V.  Missouri  BiTdge,  etc_Co.,  173  IJl. 
A.  486,  448  [aff  266  H       "  " 
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mnB  to  compel  the  authorities  emporered  to  ereet  |  a  bridge  to  eonetnict  the  bridge- at  ihz.vxpauM  of 


239],  <2)  Where  a  petttlon  to  the 
board  of  supervieora  for  aid  In  bulld- 
\ng  a  bridge  la  referred  to  a  stand- 
ing committee  on  roada  and  brldsea, 
the  appointment  of  a  new  standing 
committee  does  not  take  away  the 
jnrisdlction  of  the  old  committee  to 
act  In  regard  to  such  petition. 
Schuyler  County  v.  Missouri  Bridge, 
etc..  Co.,  supra.  (3)  "As  the  matter 
had  been  referred  to  the  old  com- 
mittee they  were  still  the  committee 
as  members  of  the  board,  and  It  was 
not  material  that  a  'standing*  com- 
mittee consisting  of  other  members 
had  been  appointed  on  roads  and 
bridges."  Schuyler  County  v.  Mis- 
souri Bridge,  etc.,  Co.,  supra. 

re]  fii  Xansaa,  Gen.  8L  (1909)  9 
615,  authorizing  county  commission- 
ers to  make  an  appropriation  of  four 
thousand  dollars  to  build  or  to  repair 
a  bridge  and  requiring  an  afflrmative 
vote  or  the  electors  before  a  greater 
sum  can  he  appropriated  does  not 
preclude  the  building  of  a  bridge 
costing  more  than  four  thousand  dol- 
lars without  a  vote  of  the  electors, 
where  a  municipality  and  other  In- 
terested parties  contribute  the  exceas 
of  the  cost  BO  that  no  more  than 
four  thousand  dollars  of  the  county 
funds  is  appropriated  for  the  pur- 
pose. Anderson  v.  Cloud  County.  83 
Kan.  419,  111  P  464.  For  decision  of 
this  court  relating  to  notice  see 
following  notes. 

[f  j  &i  Xeatnflkr  (1)  It  has  been 
held  that  the  ftscal  court  cannot  dele- 
gate to  others  its  discretion  to  de- 
termine the  necaaslty  for  bridges, 
nor  the  location  or  cost  thereof, 
although  it  is  bound  to  appoint  a 
commissioner  to  supervise  the  erec- 
Uon.  Kocee  v.  Com..  139  Ky.  66,  129 
SW  827:  Minikln  v.  Gillum.  13B  Ky. 
MO,  122  BW  161.  (2)  But  It  may, 
after  determining  the  necessity 
therefor,  appoint  a  commissioner  not 
a  member  of  the  court,  to  construct 
a  bridge  or  to  contract  for  its  con- 
struction, but  prior  to  such  appoint- 
ment it  should  direct  through  Its 
records  the  character  and  the  cost 
of  the  bridge,  and  should  not  allow 
the  commissioner  a  round  sum  for 
the  work,  or  leave  to  his  Judgment 
the  character  and  the  cost  of  the 
work,  nor  allow  him  to  obtain  the 
money  in  advance  for  the  work  either 
by  a  sale  or  an  assignment  of  the 
warrants  therefor  or  by  collecting 
it  from  the  county  treasurer.  Mill- 
kin  V.  Glllum,  supra. 

[g]  In  lUohlgan  (1)  It  Is  held 
that  Miller  Comp.  L.  9.4131.  relating 
to  bridges  wholly  within  a  township, 
which  provides  that,  when  It  Is  nec- 
essary to  raise  a  sum  In  exceas  of 
two  thousand  dollars  for  building 
any  bridge  In  a  township,  the  ques- 
tion shall  be  submitted  to  a  vote  of 
the  electors  of  the  township,  places 
no  restriction  on  the  power  conferred 
by  Pub.  Acts  (1889)  No.  62  (Comp. 
L.  99  4051-4056),  providing  for  the 
construction  of  brl<^e3  partly  within 
two  townships.  Ionia  County  v. 
Ionia  CIr.  Judge.  134  Mich.  412,  96 
497.  (2)  It  has  been  held  also 
construing  numerous  provisions  of 
the  statutes  on  the  subject,  that  on 
a  petition  for  the  building  of  a 
bridge  partly  In  one  township  and 
partly  In  another  a  majority  vote  of 
the  board  of  supervisors  was  suffi- 
cient, Act  No.  306  being  a  complete 
act  In  Itself  and  nowhere  requiring 
the  determination  of  the  board  of 
supervisors  to  be  by  a  two-thirds 
vote.  Horner  v.  Ionia  County,  147 
Mich.  B81,  m  fTW  174. 

[hi  Ai  JBiiBMota  (1)  St.  (1894) 
la  1894-1902.  have  no  application  to 
county  commissioners  so  far  as  to 
make  It  their  duty  to  advertise  for 
bids  or  to  let  the  contract  to  the 
lowest  bidder.  GUlette-Herzog  Mfg. 
Co.  V.  Aitkin  County,  69  Minn.  297. 
72  NW  123.  (2)  For  construction  of 
Spec.  L.  (1870)  c  100,  concerning  the 
building  of  bridges  see  Guilder  v, 
Dayton,  22  Minn.  366  (holding  that 


under  that  statute  the  commission- 
ers are  Judges  of  their  own  inability 
to  act,  and  their  declination  and  ap- 
pointment of  substitutes  la  con- 
clusive). 

[1]  m  lUsslsBlppi^d)  Where 
county  supervisors  contracted  for 
the  erection  of  a  bridge,  fenders  or 
cluatera  of  piles  above  and  below  the 
bridge,  but  totally  disconnected  there- 
from, were  not  a  necessary  part  of 
the  bridge,  and  to  make  an  additional 
contract  for  their  erection  the  board 
must  comply  with  Code  (1892)  9  340, 
requiring  an  advertisement  for  bids 
and  an  award  to  the  lowest  bidder. 
Marlon  County  v.  Foxworth.  83  Mlaa. 
677.  687,  36  B  36.  (2)  But,  where 
the  board  of  supervisors  of  a  county 
contracted  for  the  erection  of  a 
bridge  after  duly  advertising  for 
bids.  It  could  contract  for  extra 
work  found  during  Its  construction 
to  pertain  to  a  necessary  part  of  the 
bridge,  without  advertising  for  new 
bids.  Marlon  County  v.  Foxworth, 
supra.  See  also  as  recognizing  thla 
doctrine  Groton  Bridge  Co.  v.  War- 
ren County.  80  Miss.  218 ;  Dixon 
V.  Greene  County.  76  Miss.  794, 
26  S  666.  (3)  In  Marlon  County 
V.  Foxworth,  supra,  the  court  said: 
"In  every  public  work  of  any  con- 
siderable magnitude  it  must  often. 
If  not  Invariably,  happen  during  the 
progress  of  the  building  that  some 
devlatlona  from  the  plans  and  speci- 
fications as  originally  adopted  will 
be  found  necessary;  some  difference 
in  the  nature  and  character  of  the 
foundation,  some  change  of  location 
deemed  advisable,  will  Inevitably  de- 
mand modifications  to  a  greater  or 
leaser  extent.  In  the  original  plan. 
This  Is  peculiarly  the  c^e  In  con- 
structing bridges  over  streama 
.  .  .  The  board  of  supervlsorB,  as 
a  body,  had  the  ri^t  to  contract 
for  such  changes  and  additions  with- 
out going  through  the  formality  of 
an  advertisement  for  sealed  bids. 
The  exigencies  of  the  occaalon,  the 
fact  that  these  defects  can  only  be 
discovered  while  the  work  Is  In  ac- 
tual progress,  render  it  Impractica- 
ble, If  not  Impossible,  to  delay  until 
such  advertisements  should  be 
mada" 

[J]  Xb  Hehraaka^d)  The  adop- 
tlon  of  plans  and  specifications  is  a 
necessary  preliminary  to  advertising 
for  bids  and  letting  the  contract  for 
the  building  of  brldgea,  under  Comp. 
St.  (1901)  c  78  I  83.  Clark  v.  Lan- 
caster County,  69  Nebr.  717,  96  NW 
693.  (2)  Comp.  St.  (1901)  c  78  9  83, 
providing  that  all  contracts  for  the 
erection  and  the  repair  of  bridges, 
the  expense  of  which  shall  be  more 
than  one  hundred  dollars,  shall  be 
let  to  the  lowest  bidder,  and  that  the 
county  commissioners  may  adopt 
plans  and  let  contracts  for  the  build- 
ing of  all  bridges  that  may  be  re- 
quired during  one  year  from  the  let- 
ting of  the  contract  for  an  amount 
not  greater  than  the  money  on  hand 
In  the  bridge  fund,  gives  no  author- 
ity to  the  board  to  take  Into  account 
the  levy  of  the  current  calendar 
year  prior  to  the  making  of  such 
levy.  Clark  v.  Lancaster  County,  su- 
pra. (3)  Li.  (1905)  c  126,  as  amended 
by  U  (1911)  o  111,  gives  county 
boards  power  to  let  contracts  for 
bridges,  culverts,  and  road  improve- 
ments to  the  lowest  bidder,  to  reject 
any  and  all  bids,  to  purchase  ma- 
terials, to  employ  labor,  and  to  con- 
struct bridges  and  culverts.  State 
V.  Coupe.  91  Nebr.  463.  136  NW  41. 

[k]  m  Vew  Jener  it  has  been 
held  that,  where  the  original  plan 
prepared  for  the  construction  of  a 
public  bridge  was  not  feasible  and 
expedition  ui  the  construction  of  the 
bridge  was  imperative,  it  was  not 
an  abuse  of  the  discretion  of  the 
board  of  chosen  freeholders  to  award 
the  contract  for  the  bridge  on  a  plan 
submitted  by  one  bidder,  without 
competitive  bidding.  Bloomfleld  V. 
Middlesex,  62  A  116. 


rt]  IB  OUakoma  (l)  it  is  held 
that  the  action  of  a  board  of  county 
commissioners  In  ordering  the  clerk 
of  the  board  to  advertise  In  a  cer- 
tain newspaper  published  In  the 
county  for-  bids  for  the  erection  of 
a  bridge  across  a  certain  stream  at 
a  place  In  the  county,  pursuant  to 
Wilson  Rev.  A  Annot.  St.  (1903)  f 
1406,  authorising  the  board,  among 
other  things,  to  construct  bridges, 
and  the  act  of  March  8.  1901  (L. 
[1901]  c  27  art  3),  requiring  said 
board  before  letting  the  contract  to 
advertise  for  sealed  bids  for  the  con- 
struction thereof  according  to  the 
plans  and  specifications  filed  In  the 
office  of  the  county  clerk,  and  mak- 
ing said  board  the  sole  Judge  of  the 

S laces  where  bridges  are  necessary, 
I  not  legislative  but  administrative 
action.  Involving  administrative  dis- 
cretion, and  not  within  the  referen- 
dum powers  reserved  to  the  people 
by  Const,  art  6  99  1,  6.  as  carried 
Into  effect  by  the  act  of  April  IC, 
1908  (Lh  ri907-190S]  c  44)  S  17. 
Brazen  v.  Zeigler,  26  Okl.  826.  IIO  P 
1062.  (2)  Where  contracts  for 
bridges  are  to  be  allowed  on  com- 
petitive bids,  prospective  bidders 
must  have  opportunity  ;to  Inspect 
plans  and  specifications.  And  bids 
to  build  bridges  of  which  no 
definite  plans  and  specifications  have 
been  made  cannot  properly  be  re- 
ceived or  accepted.  Sexton  v.  Smith. 
32  Okl.  441.  122  P  68S.  (3)  It  Is 
an  abuse  of  discretion  for  highway 
commissioners  to  accept  the  highest 
bid  for  building  bridges,  where  the 
bidder  Is  without  speclsu  experience 
and  without  means  to  build  the 
bridge  except  as  paid  him  In  advance 
by  the  township.  Sexton  v.  Smith, 
supra.  (4)  In  this  state  the  courts 
wilt  as  a  rule  take  Judicial  notice  of 
the  principal  watercourses  within 
the  limits  of  their  respective  Juri»> 
dictions,  and  although  the  county 
commlsslonerB  while  in  ataaion  as 
a  board  in  1910  acreed  and  decided 
that  a  stream  over  which  a  bridge 
was  to  be  constructed  was  not  a 
principal  stream,  when  in  fact  It 
was  such,  suoh  decision  was  not  con- 
clusive, even  though  the  commis- 
sioners acted  In  good  faith.  Kay 
County  V.  Smith,  148  P  111,  112. 

[m]  In  Veaiwrl'raBia  (1)  the 
road  law  of  1836  (Brlghtly's  Pur- 
don's  Dig.  [1894]  p  1891),  concern- 
ing the  erection  of  bridges,  has  been 
continued  up  to  the  present  time  and 
haa  been  the  subject  of  no  small 
amount  of  litigation.  Under  thla  act 
viewers  are  appointed  who  must  re- 
port to  the  court,  grand  Jury,  and 
commlaaloners  of  the  county,  who 
conaider  the  necessity  and  feasibility 
of  the  bridge's  erection;  and,  if  It 
appear  that  such  bridge  would  be 
too  expensive  for  the  townsbjp  or 
townships.  It  Is  entered  on  record  as 
a  county  bridge.  The  act  provides 
also  that  In  all  cases  of  views  men- 
tioned In  the  act  the  court  shall, 
on  the  petition  of  any  person  Inter- 
ested, direct  a  second  view  or  re* 
view  for  the  same  purpose,  and  It 
has  been  held  that  such  review  is 
a  matter  of  right.  In  re  Bedforil 
Bridge,  72  Pa.  42.  (S)  Each  one  of 
these  steps  is  necessary  to  the 
lldlty  of  the  proceedings  authorli- 
ing  the  erection  of  a  bridge.  Com.  v. 
Bowman,  218  Pa.  330,  67  A  622.  (S>  On 
proceedings  to  erect  a  county  brldee 
under  the  act  of  June  13.  1836.  the 
commissioner^  should  pass  a  resolu- 
tion that  the  bridge  Is  necessary  and 
too  expensive  for  the  township,  and 
should  file  a  copy  thereof  In  the 
quarter  sessions,  and  the  mere  f&ct 
that  the  commissioners  have  adver- 
tised for  proposals  for  a  bridge  as 
shown  by  the  records  of  the  court  is 
Insufficient.  Com.  v.  Bowman,  supra: 
Pittsburg,  etc.,  R-  Co.  v.  Lawrence 
County.  198  Pa.  1,  47  A  966.  (4)  » 
is  necessary  to  have  the  concurrence 
of  the  grand  Jury,  the  court,  and  U>e 
county     commisslonera     Com.  r- 


For  later  eases,  aeretopmenti  and  ehaaffM  In  the  law  see  cumulative  AnnoUtlon8,[^|f^B^t^^ 
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the  taxpayers.**  However,  it  has  been  held  that  a 
snbstantial  eomplianee  will  sTiffice."^  A  decision  to 
construct  a  bridge  and  the  appointment  of  a  com- 
mittee to  contract  therefor  do  not  oonstitate  such 
a  judicial  act  as  eannot  bd  reviewed  at  a  subse- 
quent meeting,  no  9.:.bio«  having  been  taken  by  -the 
committee  which  involved  the  rights  of  third  par- 
ties;*^ and  where  a  petition  for  the  construction  of 
a  bridge  has  been  refused,  a  new  petition  for  the 
same  purpose  may  be  presented  and  acted  on  with- 


out reconsiderii^  the  former  petition."^ 

n  11]  c  Fmid  for  OonstmctUm''— (1)  How 
BiiMd.  The  necessuy  fonds  most  be  procured 
either  by  appropriation  or  by  taxes  or  assessments 
for  that  purpose,**  the  legiwty  of  the  proceeding 
depending  in  each  case  on  the  existence  of  a  statute 
authorizing  the  raising  of  funds  for  this  purpose,  a 
due  eomplianee  with  such  statute  when  the  right  so 
authorized  is  sought  to  be  exercised,"'  and  the  ab- 
senoe  of  any  constitqtional  prohibition  against  l^- 


Baker.  212  Pa.  230,  61  A  910;  Pltta- 
bvrg.  etc.,  R-  Co.  v.  Lawrence  Co., 
supra:  I^na  v.  Franklin.  2  Rawle 
1S4.  (5)  This  concurrence  must  be 
Kftsonably  continuous,  and  man- 
damus to  compel  the  construction 
of  the  brldffe  will  be  denied  where 
there  was  an  Interval  of  four  years 
from  the  filing  of  the  petition  to  the 
concurrence  of  the  commissioners. 
Com.  V.  Baker,  supra.  (6)  The  com- 
mlBslonera'  approval  of  the  bridge 
as  &  county  bridge  should  be  entered 
on  the  record  In  the  quarter  sessions 
(Pittsburg,  etc.,  R.  Co.  t.  Lawrence 
Conntr,  BUpra);  (7)  and  It  Is  said 
to  be  the  better  practice  to  permit 
the  report  of  the  vtewers  to  Ife  over 
for  one  term,  or  that  the  court  shall, 
by  rule,  provide  that  the  report  may 
be  acted  on  at  the  first  term  subject, 
until  the  next  term,  to  exceptions 
end  review  <In  re  Bedford  Bridge, 
supra).  <8)  Inasmuch  as  the  grand 
Jury,  the  county  commissioners,  and 
the  court  may  properly  be  consid- 
ered as  representatives  of  the  tax- 
payers, exceptions  to  the  confirma- 
tion of  the  report  of  a  Jury  of  review 
for  a  county  bridge  on  the  ground 
of  expense  will  be  dismissed  (In  re 
Shoemakervllle   Bridge,    2    Del.  Co. 

(9)  and,  where  the  regularity 
of  the  proceedings  under  this  act  by 
which  a  bridge  fs  built  Is  not  ques- 
tioned for  fourteen  years,  it  Is  then 
too  late  to  attack  their  validity 
(Myers  v.  Com.,  110  Pa.  217,  1  A  264). 
(11)  The  court,  grand  Jury,  and  com- 
missioners are  Intended  to  act  as  a 
check  on  each  other,  and  when  either 
body  disapproves  the  proceedings 
must  end.  In  re  Pequca  Creek 
Bridge,  68  Pa.  427.  (11)  Moreover, 
!f  It  appears  on  the  record  of  the 
court  that  the  foreman  of  the  grand 
jury  which  recommended  the  build- 
ing of  the  county  bridge  was  ali^o 
one  of  the  original  petitioners,  the 
court  will  not  approve  the  report, 
!n  re  Nescopeck  Bridge,  120  Pa.  288, 
14  A  419;  In  re  County  Bridge,  3 
Kulp  196;  In  re  Pottstown  Bridge, 
5  Pa.  Co.  334.  (12)  The  act  does  not 
Riv«  the  grand  Jury  any  authority  to 
designate  the  kind  of  bridge  to  be 
built,  or  the  material  of  which  It 
shall  be  composed,  and  a  direction 
that  It  shall  be  constructed  of  Iron 
Is  not  binding  on  the  county  com- 
missioners. In  re  Rush  Creek 
Bridge.  13  Pa.  Co.  305.  (13)  As  the 
county  commissioners  are  required 
to  obtain  In  rood  faith  an  estimate 
as  to  the  probable  coat,  which  esti- 
mate they  cannot  exceed,  if  they  let 
the  contract  for  the  construction  of 
the  bridge  without  such  estimate  and 
thereafter  procure  an  estimate 
merely  to  meet  the  letter  of  the  law 
and  at  once  relet  the  contract  to  the 
same  party  at  the  same  price,  the 
contract  Is  not  legal.  Bmdford 
yountv  V.  Horton,  «  lAckLegN  30«. 
'10  Where  there  Is  a  change  of  the 
original  plan,  there  must  be  a  new 
estimate.  Lehigh  County  v.  Kleck- 
ntT.  6  Watts  &  8.  181.  (IB)  For 
Turther  construction  of  this  act  see 
I"  re  Youghlogheny  River  Bridge. 
168  Pa.  454,  31  A  1096;  Hogsett's 
App,.  2  Pa.  Super.  266;  In  re  Rapho 
Bridge,  1  Lane.  Bar  27;  In  re  Pree- 
marshurg  Bridge,  19  Pa.  Co.  588; 
In  re  Lehigh  Tp.  Bridge,  17  Pa.  Co. 
Z16.  (le)  For  construction  of  the 
special  act  of  1870  In  regard  to  the 
bunding  of  bridges  In  the  county  of 
Luzerne  see  In  re  Bridge  Appropria- 

9  Kolp  417.  <17y  For  the  es- 
tablishment of  a  bridge  under  the 


act  of  1802  see  In  re  Wallenpaupac 
Brldse,  4  Yeates  434. 

[nj  la  Wlseonaln  the  statutes 
provide  that  the  county  board  shall 
make  an  appropriation  of  one  half 
the  cost  of  constructing  a  bridge 
on  the  filing  of  a  proper  petition  by 
the  town  board  and  shall  designate 
two  of  Its  members  as  its  commia- 
aloners  to  cooperate  with  the  town 
board,  and  that  such  board  and  said 
commissioners  shall  have  full  charge 
and  authority  to  act  in  the  letting 
and  the  ac<wptance  of  the  work. 
Construing  this  statute  It  was  held 
that  neither  the  commissioners  alone 
nor  the  commissioners  and  town 
board  together  should  bind  the 
county  by  a  contract  for  bridge  con- 
struction. Johnson  t.  Buffalo 
County,  111  Wis.  2<E,  87  NW  240. 

6ft.  Com.  T.  Baker,  Hi  Pa.  280,  «1 
A  910. 

60.  Kansas  City  Bridge,  etc,  Co. 
V.  Wyandotte  County,  BR  Kan.  5B7, 
11  P  860:  Kundlnger  v.  Saginaw,  122 
Mich.  395,  93  NW  914. 

[aj  Thus  (1)  a  notice  published 
by  a  board  of  county  commissioner? 
of  their  intention  "to  appropriate 
money  to  build  the  bridge'*^  la  a  sub- 
stantial compliance  with  a  statute 
providing  that  "it  shall  be  unlaw- 
ful for  any  board  of  county  com- 
mlsaionera  to  make  an  appropri- 
ation for  building  any  bridge,  un- 
less notice  of  the  Intention  to 
build  such  bridge  has  first  been 
published."  Kansas  City  BrldEe, 
etc.,  Co.  V,  Wyandotte  County,  35 
Kan.  567,  11  P  360.  (2)  So  too  a 
vote  by  a  town  board  to  build  a  new 
bridge,  followed  by  a  subsequent 
vote  to  adjourn  for  one  week,  such 
resolution  containing  no  Intimation 
that  the  decision  to  rebuild  was  not 
final,  amounts  to  a  consent  within 
the  statute  permitting  the  highway 
commissioners  to  rebuild  the  bridge 
only  on  the  consent  of  the  town 
board.  Basselin  v.  Pate,  30  Misc.  368, 
63  NYS  653.  To  same  effect  Barker 
v.  Oswegatchle,  16  NTS  727. 

[b]  truder  a  statnta  providing 
that  a  hoard  at  aay  regnlar  meetlug 
shg.ll  have  power  "to  provide  for  the 
erection  of  all  bridges,"  and  also 
providing  for  special  meetings,  with- 
out prescribing  the  kind  of  business 
that  might  be  thereat  transacted, 
provisions  for  the  erection  of  bridges 
may  be  made  at  such  special  meet- 
ing. Mitchell  County  v.  Horton.  76 
Iowa  271,  89  NW  894. 

61.  Mitchell  County  v.  Horton,  75 
Iowa  271,  39  NW  394;  Crittenden 
County  Ct.  V.  Shuiks,  88  Ky.  475,  11 
SW  468,  11  KyL  S.  And  see  State  v. 
Martin  County,  125  Ind.  247.  252,  26 
NB  286  (in  which  the  court  said: 
"There  are  no  adversary  parties,  and 
no  notice  Is  required.  Until  such 
bridge  is  constructed  no  one  can  be 
said  to  have  any  pecuniary  interest 
In  such  order.  It  Is  a  mere  pre- 
liminary step,  having  In  view  a  pub- 
lic improvement,  which  the  board  of 
commissioners  may  or  may  not  In  Its 
discretion  make"). 

ea.  Ionia  County  t.  Tonia  Cir. 
Judge,  134  Mich.  412.  96  NW  497. 

69.  See  Counties  [11  Cyc  p  576  et 
seal;  Municipal  Corporations  {29  Cyc 
1103  et  seqi. 

64.  See  statutory  provlalona;  and 
cases  infra  this  note. 

[a]  OoaatttittloBaUtT  of  atatntea. 
— (1)  The  act  of  April  24,  1911  (Sp.  ft 
Priv.  Acts  [1911]  p  612)  j  10  which 
provides  for  an  aaaeaament  limited 
to  the  value  of  the  benefits  con- 


ferred, for  the  construction  of  a 
bridge  In  an  Improvement  district 
created  by  the  act,  does  not  violate 
any  right  of  the  property  owners. 
Jefferson  County  Bridge  Dlst.  v.  Col- 
lier, 104  Ark.  426,  149  SW  66.  (2) 
And  it  does  not  infringe  Const,  art 
7  S  28.  Jefferson  County  Bridge  Diet. 
V.  Collier,  aupra.  (1)  The  act  of 
1909  (L.  [1909]  p  825),  creating  an 
improvement  district  for  the  con- 
struction of  a  bridge  to  be  paid  for 
by  assessments  on  property  bene- 
fited, authorises  the  construction  of 
a  bridge  for  the  use  of  the  general 
public,  and  the  setting  apart  of  space 
thereof  for  the  use  of  public  utility 
corporations  for  hire  fs  not  unau> 
thorised.  Shlbley  v.  Ft.  Smith,  etc., 
Dist.,  96  Ark.  410.  188  SW  444.  <4) 
The  constitutional  requirement  of 
uniformity  and  equaliqr  of  aasess- 
ments  for  taxation  is  satiafled  when 
aasessments  are  imposed  equally  on 
all  atandlng  In  like  relatfon.  sub* 
stantial  equality  and  uniformly  only 
being  required.  Shlbley  v.  Ft.  Smith, 
etc,  Dlst.,  supra. 
W.   See  cases  Infra  this  note. 

[a]  b  Azkaasaa  (1)  the  legisla- 
ture creating  an  improvement  dis- 
trict for  the  construction  of  a  bridge 
over  a  navigable  river,  to  be  paid 
for  by  aasessments  on  property  Ben- 
efited, may  assess  the  cost  propor- 
tionately on  the  lands  of  the  dis- 
trict according  to  the  legislative  es- 
timate of  benefits  without  assigning 
that  duty  to  officers  of  the  district. 
Shebley  v.  Ft.  Smith,  etc:,  Dist.,  96 
Ark.  410,  132  SW  444.  See  also  Mon- 
roe County  v.  Brown,  118  Ark.  524. 
177  SW  40.  (2)  The  assessment 
must  be  confined  to  real  estate  to 
be  benefited  by  the  proposed  Im- 
provement. Ft.  Smith  Light,  etc., 
Co.  V.  McDonough,  177  SW  926.  (3) 
The  assessment  of  future  benefits  Is 
largely  a  matter  of  estimate,  depend- 
ing on  the  opinions  of  men  of  sound 
Judgment  and  reasonable  informa- 
tion on  the  subject,  and  not  neces- 
sarily requiring  an  exact  standard. 
St.  Louis,  etc.,  R.  Co.  v.  Pt.  Smith, 
etc..  Bridge  Dlst.,  113  Ark.  493,  168 
SW  1066.  (4)  The  provision  of  the 
special  act  of  1909  (L.  [1909]  p  325), 
creating  an  Improvement  district  for 
the  construction  of  a  bridge  across 
the  Arkansas,  that  all  railroads, 
tramways,  roadbeds,  and  appurte- 
nances shall  be  assessed  for  the  Im- 
provement, does  not  apply  to  street 
railroad  tracks.  Pt.  Smith  Light, 
etc.,  Co.  V.  McDonough,  supra,  (5) 
The  provision  of  L.  (1907)  p  402. 
amending  the  Improvement  district 
laws,  that  tracks  of  a  railroad  In 
streets  with  its  right  of  way  shall 
be  assessable  for  local  Improve- 
ments does  not  Include  street  rail- 
roads. Pt.  Smith  Light,  etc,  Co.  V. 
McDonough,  supra. 

[b]  m  aeo^a  (1)  a  special  tax 
levied  for  the  purpose  of  construct- 
ing a  public  bridge  la  authorised  by 
the  express  provisions  of  Pol.  Code 
(1896)  9  404  par  2,  and  a  recom- 
mendation of  the  grand  Jury  Is  not 
essential  to  ita  validity.  Gaines  v. 
Dyer.  128  Oa.  68B,  68  SB  176.  (2) 
And  a  levy  of  such  tax  substan- 
tially in  the  language  of  Pol.  Code 
(1896)  !  404  par  2.  declaring  that 
taxes  may  be  levied  by  the  county 
authorities  to  provide  funds  for  the 
building  of  bridges,  sufficiently  spec- 
ifies the  purpose  for  which  the  tax 
was  levied.  Gaines  v.  Dyer,  supra. 
(3)  It  was  further  he)d  in  this  ca#e 
that,  under.  U 
of  the  actDta!!l«a8:'V(] 


[9  a  J.] 


BRIDGES 


[§  a 


266),  w  amended  by  Uie  aot  of  tSOS 
(Acta  [1903]  p  338),  tbe  commlsalo ti- 
ers of  roads  and  revenues  of  Hall 
county  may  hold  special  as  well  as 
regular  meetlnss,  and  that  two  mem- 
bers   of    the    board    constitute  a 

auorum;  and  hence  two  members  of 
le  board  may  exercise  corporate  au- 
thority either  at  special  or  regular 
meetings  In  the  matter  of  levying 
a  special  tax  for  building  public 
bridges  and  of  executing  contracts 
for  their  construction.  Oalnes  t. 
Dyer,  supra. 

[c]  In.  inUois  (1)  the  building 
of  new  bridges  Is  one  of  the  ordinary 
expenses  for  which  road  and  bridge 
taxes  are  levied.  Peo.  v.  Fenton,  etc., 
R.  Co.,  252  111.  372,  96  NB  864:  Peo. 
V.  Wabash,  etc.,  R  Co.,  248  111.  S40, 
94  NB  137;  Peo  v.  Kankakee,  etc., 
R.  Co.,  237  111.  362,  86  NE  742.  (2) 
Under  the  Road  and  Bridge  L>aw 
(Rev.  St.  [19011  c  121  I  119).  pro- 
viding that  highway  commissioners 
"shall  annually  ascertain,  ae  near  as 

Eractioable,  how  much  money  must 
e  raised  by  tax  on  real,  personal 
and  railroad  property  for  the  making 
and  repairing  of  bndges,"  etc,  and 
shall  give  the  township  supervisor 
a  statement  of  such  amount,  and  the 
rate  per  cent  of  taxation,  etc.,  "on 
or  buore  the  Tuesday  next  preced- 
Ing  the  annual  September  meeting 
of^  the  board  of  aapervlBors,"  etc., 
the  commlaalonars  are  not  required 
to  meet  on  any  particular  day  for 
the  purpose  of  ascertaining  what 
amount  shall  be  levied  for  the  pur- 
poses named.  It  is  aufllolant  If  the 
meeting  is  held  and  the  amount  as- 
certained so  that  the  certificate  of 
levy  can  be  presented  to  the  super- 
visor of  the  township  at  the  proper 
time.  Cincinnati,  etc.,  R.  Co.  v.  Peo., 
206  111.  5€S,  69  NE  628.  (S)  The  ad- 
ditional tax  levy  for  bridge  purposes 
provided  for  by  the  Road  and  Bridge 
Law  (L.  [1883]  p  163)  |  119.  as 
amended  In  1909  (L.  [1909]  p  S3&), 
can  be  authorized  only  at  an  annual 
town  meeting  of  the  eleotors  (Peo. 
v.  Cleveland,  etc.,  R.  Co.,  249  111. 
160,  94  NE  20;  Peo.  v.  Chicago,  etc., 
R.  Co.,  249  111.  103,  94  NS  13),  after 
notice  as  provided  by  the  statute, 
and  not  at  a  special  meeting  (Peo. 
v.  Chicago,  etc.,  R.  Co.,  supra.  And 
see  Chicago,  etc.  R.  Co.  v.  Peo.,  206 
111.  296.  69  NR  93).  (4)  And  the  rec- 
ord must  show  that  the  additional 
levy  was  voted  by  the  electors  for 
the  purposes  authorized  1^  statute. 
Peo.  V.  Chicago,  etc,  R.  Co.,  supra. 
(6)  The  "contingency"  contemplated 
by  Road  and  Bridge  Act  (Hurd 
Rev.  St.  1906.  c  121  |  14),  authoris- 
ing an  additional  levy  If  In  the  opin- 
ion of  the  commissioners  it  Is  needed 
in  view  of  some  contingency.  Is 
something  that  does  "not  occur  regu- 
larly in  the  ordinary  course  of 
events."  Peo.  v.  Kankakee,  etc.,  R. 
Co.,  supra:  Toledo,  etc.,  R.  Co.  v. 
Peo.,  226  111.  667.  80  NB  1059.  (6) 
The  erection  of  a  new  bridge  across 
a  new  drainage  channel  of  a  river, 
for  the  building  of  such  a  bridge 
Is  not  a  contingency.  Peo,  v.  Chl- 
ca(to.  etc..  R.  Co.,  252  111.  377,  96 
NE  866;  Peo.  v.  Fenton,  etc.,  R.  Co., 
supra.  (7)  So  It  has  been  held  that 
a  certificate  that  an  additional  levy 
Is  needed  for  the  purpose  of  "build- 
ing and  repairing  bridges."  or  for 
"building  new  bridges,"  or  "for  open- 
ing new  roads"  (Peo.  v.  Wabash  R 
Co..  Bunra).  (8)  or  that  an  addi- 
tional tax  levy  Is  necessary  "in  view 
of  the  contingency  that  It  Is  neces- 
sary, on  account  of  their  destruction, 
to  rebuild  immediately  nine  bridges" 
(Peo.  V.  Kankakee,  etc..  R.  Co.,  su- 
pra); (9)  or  setting  forth  amounts 
required  for  specified  purposes  and 
recltinir  the  total  required  "for  rais- 
ing which  amount  a  tax  la  levied  on 
all  .  .  .  property  in  said  town  of 
fifty  cents  on  the  >100"  (Peo.  v. 
Cleveland,  etc.,  R.  Co.,  supra),  (10) 
does  not  state  a  contingency,  and 
should  be  referred  back  to  the  com- 
missioners or  disregarded  fn  extend- 
ing the  taxes  (Pen.  v.  Cleveland,  etc.. 
R.  Co.,  supra);  the  certificate  must 


show  authority  for  the  tax  attempt«d 
to  be  levied  (Peo.  v.  Illinois  Cent. 
R.  Co..  3G2  111.  262,  96  NE  928;  Peo. 
v.  Cleveland,  etc,  R.  Co.,  supra; 
Peoria,  etc,  R-  Co.  v.  Peo.,  116  111. 
232,  E  NE  389).  (11)  Where  a  peti- 
tion by  a  township  for  county  aid 
la  the  construction  and  repair  of 
bridges,  under  Hurd  Rev.  St.  (1908) 
c  121  I  19,  called  for  several  bridges 
and  the  amount  appropriated  by  the 
county  was  In  a  lump  sum  for  all 
the  bridges,  a  tax  levy  therefor  waa 
invalid,  but  a  petition  that  asked 
for  aid  In  building  more  than  one 
bridge,  which  recited  that  the  coat 
of  building  each  one  would  be  more 
than  twenty  cents  on  the  one  hun- 
dred dollars  on  the  latest  assessment 
roll  of  the  town,  authorised  a  valid 
tax.  Peo.  V.  Chicago,  etc..  R.  Co., 
249  111.  170,  84  NE  57.  (12)  As  as- 
sessment for  road  and  bridge  taxes 
will  not  be  held  Invalid,  where  the 
meeting  of  the  highway  commission- 
ers was  within  the  time  specified  by 
law,  because  the  record  did  not  show 
when  or  how  the  meeting  was  called. 
Peo.  V.  Kankakee,  etc.  R.  Co.,  271  111. 
17,  110  NE  910.  (13)  Where  the  valid 

gortlons  of  a  tax  levied  In  aid  of 
ridges  under  this  section  oould  be 
distinguished  from  invalid  portions, 
it  should  be  done,  and  the  valid  por- 
tions sustained.  Fee.  v.  Chicago., 
etc,  R.  Co..  249  111.  170,  04  NE  67. 
(14)  Under  the  statute  entitled 
"Roads"  (S  14),  as  amended  In  1901 
(4  Starr  &  C.  Annot.  St.  [19011  p 
1180  c  121  par  6).  which  provides  that 
if.  In  the  opinion  of  the  highway  com- 
missioners, a  greater  levy  than-slzty 
eanta  on  each  one  hundrad  dollars 
of  property  la  needed  they  may 
certify  the  same  to  the  txwrd  of 
town  auditors  and  the  assessor,  and 
with  the  consent  of  a  majority  of 
them  In  writing,  "definitely  and  spe- 
clflcally  directing  the  particular  pur- 
pose or  purposes  to  which  the  same 
shall  be  solely  applied,"  an  addi- 
tional levy  at  a  certain  rate  may  be 
made,  and  |  14  prior  to  the  amend- 
ment authorizing  the  commissioners. 
If  In  their  opinion  a  greater  levy  was 
needed.  "In  view  of  some  contin- 
gency," to  certify  the  same  to  the 
board,  and  authorizing  the  additional, 
levy  if  a  majority  of  them  should 
consent  In  writing,  a  certificate 
and  consent  referrmg  to  an  addi- 
tional levy,  "in  view  of  the  contin- 
gency of  floods,  that  building  and 
repairing  bridges,"  waa  Insumclent 
to  authorize  the  additional  levy. 
The  statutory  requirements  must  be 
strictly  complied  with.  Peo.  v.  Chi- 
cago, etc.  R.  Co.,  205  III.  694,  69 
NE  61.  (15)  When  the  charter  of 
a  city  gave  it  exclusive  control  over 
the  streets  within  Its  limits,  town- 
ship authorities  cannot  levy  a  tax 
on  the  citizens  of  that  city  for  the 
purpose  of  erecting  a  bridge  within 
it  Ottawa  v.  Walker,  21  in.  606.  74 
AmD  121.  (16)  Since,  under  certain 
circumstances,  a  county  Is  liable  to 
contribute  one  half  of  the  cost  of 
constructing  bridges,  a  tax  of  "|K,000 
for  bridges^'  was  not  objectionable 
for  Indeflnlteness.  Peo.  V.  Bowman, 
263  III.  234,  97  NB  304. 

[dl  m  Indian*.'  under  Burns  An- 
not. St  (1901)  I  8277,  providing  that 
a  township  truatee  may.  If  the 
county  commissioners  do  not  deem 
a  brlage  of  sufficient  Importance  to 
Justify  making  an  appropriation  out 
of  the  county  treasury  for  Its  con- 
struction or  repair,  appropriate  any 
part  of  the  road  tax  fund  In  the 
township  treasury  for  that  purpose, 
if  he  deems  It  proper  so  to  do,  the 
law  Intends  that  counties  shall  make 
an  appropriation  for  building  those 
bridges  which  a  road  district  la  un- 
able to  pay  for  by  means  available 
for  that  purpose.  If  the  public  con- 
venience requires  it,  but  counties 
have  a  large,  if  not  uncontrollable, 
discretion  in  the  premises.  Karr  v. 
Putnam  County.  170  Ind.  671.  82  NB 
995.  85  NE  1.  And  see  Houston  v. 
Clay  County.  18  Ind.  396. 

[e]  In  Iowa  under  the  statutes 
the    board   of   supervisors   did  not 


have  the  power  to  sutmlt  a  propo- 
sition to  raise  money  by  taxation  or 
to  appropriate  a  sum  for  the  coq- 
structlon  of  a  bridge  at  a  special 
election,  but  such  proiKisltlon  couid 
be  submitted  only  at  a  general  elac- 
Uon.  Yant  v.  Brooks.  19  Iowa  87. 
See  also  Bell  v.  Foutch,  21  Iowa  119. 

[f]  Zb  Zaaaaa  Oen.  St  (1901)  I 
7826,  giving  township  boards  control 
of  roads  and  bridges,  with  the  duty 
to  keep  the  same  In  repair,  does  not 
authorize  such  boards  to  provide, 
either  In  whole  or  In  part,  for  the 
construction  of  a  bridge  costing  fif- 
teen thousand  dollars,  and  a  sub- 
scription by  such  a  board  for  such 
purpose  In  the  sum  of  twelve  hun- 
dred dollars  is  void.  Shawnee  C:ounty 
V.  Alma  Nat  Bank,  78  Kan.  773.  »S 
P  234. 

[g]  m  Zantooly  a  county  Is  not 
authorised  by  statute  or  otherwise 
to  collect  tolls  for  the  use  of  a 
county  bridge.  Breathitt  County  v. 
Hammonds.  160  Ky.  602,  150  SW  661. 
42  LiRANS  886,  AnnCasl914D  614 
and  note. 

ih]  In  Mlohteaa  a  statute  pro- 
Ing  for  the  Joint  liability  of  a 
city  and  township  for  the  mainte- 
nance and  rebuilding  of  a  bridge  In 
a  city  Is  imperative  where  no  pro- 
vision is  made  for  the  levy  and  col- 
lection of  taxes  for  su<^  purpose  by 
the  township.  Chambers  v.  Grand 
Lodge,  162  Mich.  344,  127  NW  868. 

[11  b  Heteaaka  where  there  was 
no  law  In  force  at  the  time  a  tax 
was  levied  the  same  waa  void.  Bur- 
lington, etc.  Rivers  R  Co.  v.  Cass 
County,  16  N«br.  186,  19  NW  700. 

[Jl  b  Voath  Caxcaimm,  under  the 
act  of  March  8,  18SS.  authorising 
the  erection  of  a  bridge  in  a  certain 
county,  the  county  authorities  may 
issue  bonds  and  levy  a  tax  to  meet 
the  expenaes  of  construction.  Mc- 
Kethan  v.  Cumberland  County,  92  N. 
C.  248. 

[k]  Ik  Teaasssee  the  authority 
given  by  L.  (1896)  c  80  to  the  countv 
court  of  Knox  county  to  levy  a  spe- 
cial tax  to  meet  the  interest  on 
county  bridge  bonds  when  Issued  Is 
not  anectad  by  the  provisions  of  the 
General  Revenue  Act.  passed  after- 
ward (L.  Sp.  SesB.  [1896]  c  4).  limit- 
ing the  amount  which  a  county  is 
authorised  to  levy,  the  latter  act 
being  general,  applicable  to  all  coun* 
ties,  and  intenaed  to  govern  them 
only  as  to  their  general  powers  of 
taxation.  Burnett  v.  Maloney,  97 
Tenn.  697,  37  SW  6B9,  34  L.RA  641. 
See  also  Nashville,  etc.,  R.  Co.  v. 
Hodges,  7  Lea  663  [overr  in  part  6 
Lea  707]  (holding  that  Tenn.  Code 
[1881]  I  1270  authorized  a  special 
tax  for  the  building  of  a  bridge). 

[1]  Xn  WestTlriBsla,  (1)  under  L. 
Extra  Bess.  (1908)  c  9  9  2,  which  au- 
thorized the  county  courts  In  certain 
counties  having  no  debt  to  levy  a  spe- 
cial bridge  tax  In  the  year  1908  not 
exceeding  ten  cents  on  each  one  hun- 
dred dollars  of  valuation,  and  to  con- 
tinue such  levy  for  four  successive 
years,  and  L.  (1909)  c  66  (Code 
Suppl.  [1909]  IB  671al-671all), 
which  raised  the  rate  to  twenty 
cents,  and  changed  the  year  from 
1908  to  1909.  and  extended  the  time 
for  continuing  the  levy  one  year,  the 
fact  that  a  county  court  levied  no 
such  tax  in  the  years  1908  and  1909 
did  not  preclude  It  from  laying  such 
levy  In  1910.  the  legislative  intent 
being  not  to  limit  the  right  to  lay 
special  bridge  levy  to  those  counties 
alone  which  had  laid  such  levy  for 
1908  or  for  1909,  but  to  prescribe 
a  limit  of  time  within  which  all 
counties  not  otherwise  disqualified  by 
the  act  might  begin  and  continue  the 
levy.  Pleasant  County  Ct.  v.  Braro- 
mer.  68  W.  Va.  26.  69  SB  460.  (1) 
The  laying  of  a  special  levy  for 
bridge  purposes  by  a  county  covrt 
does  not  limit  Its  expenditures  for 
such  purposes  to  the  amount  raIsM 
by  such  special  levy  If  there  are 
other  available  funds.  Taylor  v. 
Braxton  County,  67  W.  Va,  165.  66 
SR  720. 

[m]    In  WtseoBkla.U)^f.^lB») 
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islation  of  this  eharseter."'  It  may  be  said,  how- 
ever, that  an  appropriation  to  aid  in  the  constntc- 
tion  of  a  free  bridge  is  not  foreign  to  the  Intimate 
purpose  and  functions  of  a  county;"  but  in  deter- 
miiuDg  the  legality  of  taxes  for  this  purpose  the 
«oiirts  keep  in  view  not  only  the  probable  intent  of 
the  l^slatuie  in  anthorizii^  them,  but  also  the 
general  corporate  duties  of  a  town  or  connty.^ 

12]  (2)  Opposttion  to  TaxatioiL  The  fact 
that  part  of  a  levy  for  the  construction  of  a  bridge 
was  collected  before  that  levy  was  declared  illegal 
and  set  aside  is  no  ground  for  enjoining  a  subse- 
quent levy  of  a  special  tax  for  the  same  purpose, 
otherwise  l^al;"  and,  although  it  may  foe  an  abuse 
of  discretion  to  levy  and  collect  a  tax  for  the  eon- 
stnietion  of  a  bridge  at  a  site  not  embraced  in  an 
aisting  public  road,  yet  where  it  appears  that  the 
bridge  is  intended  to  be  constructed  as  a  public 
bridge,  and  that  the  commissioners  can  establish  a 
pubhc  road  which  would  embrace  the  proposed 
site,  the  enforcement  of  the  levy  and  the  construc- 
tiop  of  the  bridge  will  be  enjoined  only  until  such 
pabHe  road  is  established,  at  which  time  the  en- 
forcement of  the  levy  and  the  construction  of  the 
bridge  will  be  permitted  to  proceed.^"  An  objec- 
tion that  a  county  board  should  have  subdivided  a 
levy  for  biic^ea  by  showing  how  mueh  of  the 
money  was  to  be  used  for  building  new  bridges, 

t  1319,  avthorlalnK  oountr  auper- 
Tlwn  to  l«vy  a  tax  In  aid  of  a  town 
brUce  on  patltlon  therefor  before 
the  construction  contract  Is  let,  etc., 
IB  subject  to  strict  construetlon,  and 
,  does  not  permit  a  tax  In  aid  of  a 
bridge  already  eonstmeted.  State  v. 
Vernon  County.  146  Wis.  130  NW 
104.  (2)  Under  Rev.  St.  (1886)  St 
1320,  1S21,  and  U  (1886)  c  IS  S  1.  a 
<»unty  may  appropriate  a  sum  neces- 
sary  to  aid  tn  the  construction  of  a 
bridge  without  a  vote  of  Its  electors. 
State  V.  Racine  County,  70  Wis.  S43, 
16  NW  899.  (3)  Under  a  statute 
providing  that  "any  such  board  may 
annually  levy  on  the  taxable  prop- 
erty of  the  county  a  county  road 
tax,  not  exceeding  eight  thousand 
dollars,  which  shall  be  expended 
voder  thetr  direction  In  making  oul- 
verts,  grading,  graveling,  ditching, 
or  otherwise '  improving  such  high- 
ways," does  not  authorise  the  levy 
of  a  tax  for  the  building  of  a  bridge 
over  a  navigable  river.  State  v. 
Wood  County,  72  Wis.  629,  887. 
[n]    In  Ontailo  a  municipal  cor- 

G ration  has  no  power,  without  a  by- 
w  assented  to  by  the  electors,  to 
enter  Into  contracts  Involving  ex- 
penditure not  payable  out  oi  the 
ordinary  rates  of  the  current  finan- 
cial year,  and  resolutions  for  the 
execution  of  contracts  for  the  build- 
ing of  a  brldre.  payment  for  which 
was  to  be  made  partly  in  the  current 
financial  years  and  partly  In  the  next, 
were  quashed  as  being  a  contraven- 
tion of  II  844.  3S7,  and  369  of  the 
Vuniclpal  Act  In  re  Oliver.  20  Ont. 
A.  529. 

[o]  An  approprlatloii  Is  presnnixi- 
ttn^  walUt  when  made  by  a  board 
of  supervisors  for  the  construction 
of  a  county  bridge,  although  It  does 
not  appear  on  what  road  Uie  bridge 
Is  located.  Stockle  v.  Sllsbee.  41 
Mich.  6U,  2  NW  900. 

[p]  M.  elerloal  snor  by  which  the 
tmount  of  an  assessment  Is  increased 
beyond  the  estimated  expense  does 
not  vitiate  It  If  it  has  been  properly 
and  legally  made.  Peo.  v.  Rochester, 
5  Lane.  (ft.  Y.)  142. 

td]  What  oonsUtntes  diversion 
mm  tntenAed  ww^-Where  a  fund 
iB  raised  under  an  act  of  the  legisla- 
ture for  the  future  maintenance  and 
repair  of  a  certain  bridge.  It  Is  not  a 
diversion  of  the  funds  m>m  their  ap- 
pointed uses  for  a  subsequent  session 
of  the  legislature  to  provide  that 
neb  a. part  of  the  funds  as  la  neces- 


how  much  for  repairing  bridges,  and  how  much  for 
the  approaches  was  without  merit,  the  term 
"bridgcfs"  fairly  including  the  building  of  new 
bridges,  the  repairing  of  old  ones,  etc."  One  ob- 
jecting to  the  enforcement  of  a  tax  levied  for  roads 
and  bribes  in  a  certain  road  district  of  a  town- 
ship, on  the  ground  that  the  labor  system  had  been 
abolished  at  an  election  by  the  voters,  had  the  bur- 
den of  showing  that  such  election  was  based  on  a 
sufficient  petition  and  notice.^'  Under  a  statute 
authorizing,  a  bridge  district  to  construct  a  bridge 
and  to  assess  benefits  therefor  and  allowing  an 
appeal  to  the  circuit  court,  the  assessments  did 
not  constitute  a  legislative  determination  of  the 
amount  of  benefits,  and  an  appeal  was  therefore  a 
direct,  and  not  a  collateral,  attack  on  the  assess- 
ments." 

[$  13]   (3)  Oontribatlon  to— (a)  In  OeneraL 

At  common  law  the  counties  or  towns  benefited  by 
the  erection  of  a  bridge  were  under  no  obligation 
to  contribute  to  the  expense  of  its  construction.'* 
The  subject  is,  however,  one  clearly  within  the  leg- 
islative control,  under  constitutional  provisions 
which  give  to  the  le^slature  the  right  to  impose 
taxes  and  the  power  to  enact  such  wholesome  and 
reasonable  laws  as  it  shall  judge  to  be  for  the  good 
and  welfare  of  the  commonwealth,^"  and  the  burden 
may  be  apportioned  at  its  discretion.'"   And  it  is 


sary  shall  be  used  for  the  construc- 
tion of  draws  fn  the  brtdge.  Dow  v. 
Wakelleld,  108  Mass.  267. 

[r]    Time  of  maUnff  assessiuent, 

— where  the  charter  of  a  city  pro- 
hibited the  common  council  from  tak- 
ing lands,  etc.,  nntfl  damages  for 
such  taking  were  paid.  It  was  held 
that  the  common  council  might 
neverthelesg  make  an  assessment  for 
the  erection  of  a  bridge  before  title 
was  acquired  to  the  land  necessary 
therefor,  the  proceedings  In  making 
the  assessment  and  .the  proceedings 
to  acquire  title  to  lands  being  dis- 
tinct and  Independent  Peo.  v. 
Rochester,  5  Iaus.  (N.  T.)  142.  And 
see  Baltimore  v.  Stoll,  62  Md.  435; 
State  V,  Hamilton  County,  5  Oh.  Dec. 
(Reprint)  471,  8  AmLRec  106  (hold- 
ing that  under  the  Ohio  act  of  May 
4.  1877,  which  directed  a  levy  of -a 
county  tax  for  a  bridge  In  a  city 
provided  a  certain  railroad  should 
bear  such  part  of  the  expenses  as 
might  be  agreed  on  by  it  and  the 
city,  the  act  Intended  that  only  the 
cost  above  the  amount  estimated  by 
the  railroad  should  he  paid  by  the 
county,  anfl  that  no  obligation  aroae 
on  the  part  of  the  county  until  the 
city  and  the  railroad  reached  an 
agreement). 

66.  Birmingham  Mineral  R.  Co.  v. 
Tuscaloosa  County,  137  Ala,  260.  34 
S  951. 

67.  Bell  V.  Foutch,  21  Iowa  119 
[foil  Barrett  v.  Brooks,  21  Iowa  144], 

[a]  The  mere  misnomer  of  an 
otherwise  valid  appropriation  will  not 
Invalidate  It.  Hence,  while  the  word 
"donate"  generally  means'  giving 
without  any  consideration  and  gratui- 
tously, yet  if  the  clear  Import  and 
language  of  a  resolution  by  .a  town 
board  show  that  It  was  Intended  that 
the  town  should  pay  a  consideration 
for  the  construction  of  a  bridge  for 
the  public  use,  the  use  of  the  word 
"donate"  will  not  avoid  the  resolu- 
tion by  Indicating  a  "gift"  which  of 
course  the  town  has  no  authority  to 
make.  Goodhue  v.  Belolt,  21  Wis, 
636. 

68.  See  cases  Infra  this  note, 
[a]    Tbiu  (1)  where  a  county  was 

authorized  to  levy  a  special  tax  only 
for  the  erection  of  "necessary 
bridges."  a  railroad  bridge  to  be  used 
by  a  corporation  distinct  from  the 
county  does  not  come  within  the 
meaning  of  such  regulation,  and  any 
special  tax  for  the  erection  of  such 
a  bridge  Is  unlawful.    Oarland  v. 


Montgomery  County,  87  Ala.  223.  8  8 
402.  (2)  The  buUdlng  of  a  bridge 
in  a  town  as  a  completion  of  one  of 
its  streets  whic^  was  not  a  county 
hiffhwiqr,  and  where  sudi  bridva 
would  not  be  of  benefit  to  the  in- 
habitants of  the  county  outside  of 
the  town,  was  not  a  '*county  pur- 
pose" for  which  alone  auch  oounty 
was  authorlKed  by  the  constitution  to 
assess  and  Impose  taxation.  Skinner 
T.  Henderson,  26  Fla.  121,  7  S  464. 
8  LRA  65.  (3)  Nor  would  the  power 
given  to  towns  to  raise  money  for 
'Necessary  charges"  authorise  them 
to  levy  a  tax  for  the  discharge  of  a 
contract  entered  into  by  them  with 
a  corporation  of  a  toll  bridge  for  the 
free  passage  of  the  bridge  by  the 
citizens  of  such  towns.  Bussey  v. 
ailmore,  8  Me,  191.  (4)  The  build- 
ing of  a  new  bridge  where  one  be- 
came dangerous  by  decay  Is  not  the 
"repairing**  of  a  hrldge  within  the 
meaning  of  the  statute,  and  If  the 
expense  exceeds  a  certain  amount 
the  statute  prescribing  the  procedure 
relative  to  the  building  of  a  bridge 
must  be  complied  with.  Defiance 
County  V.  Croweg,  24  Oh.  St  492. 

69.  Gaines  v.  Dyer,  128  Oa.  686, 
68  SE  176. 

70.  Gaines  v.  Dyer,  128  Oa.  686. 
68  SE  176. 

71.  Peo.  V.  Chicago,  etc.,  R.  Co., 
249  111.  170,  94  NB  67. 

72.  Peo.  V.  Illinois  Cent  R.  Co., 
262  111.  262,  96  923. 

73.  St.  Louis,  etc.,  R.  Co.  v.  Ft. 
Smith,  etc^  Bridge  Diet,  118  Ark. 
493.  168  8W  1066. 

74.  Pomfret  v.  Hartford.  42  Vt 
184. 

75.  Brayton  v.  Fall  River,  124 
Mass.  96. 

76.  Ark. — JefFerson  County  Bridge 
Dlst  V.  Collier.  104  Ark.  425.  149 
SW  86;  Shlbley  v.  Ft  Smith,  etc., 
Dlst..  96  Ark.  410,  132  SW  444. 

Conn. — State  v.  Williams.  68  Conn, 
131,  35  A  24,  421.  48  L.RA  465  and 
note;  Granby  v.  Thurston,  23  Conn. 
416. 

111.— Dennis  v,  Maynard,  15  Til.  477. 

Me. — ^Watervllle  v.  Kennebec 
County,  69  Me.  80. 

Mass, — In  re  Boston,  221  Mass. 
468,  109  NB  389  (holding  that  it  Is 
within  the  legislative  power  to  enact 
that  a  '  particular  bridge  shell  be 
constructed  or  taken  and  established 
as  a  highway,  and  that  Its  Initial 
cost,  aa  well  as  the  cost  of  Its  main- 
tenance and  operailoik  riiall  he  paid 
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no  infringement  on  the  right  to  local  self-govem- 
-ment  to  require  towns  or  counties  specially  bene- 
fited by  a  bridge,  to  contribute  to  the  expense  of  its 
construction,  although  it  is  entirely  without  their 
territory.'^  As  was  said  in  a  well  considered  deci- 
sion:   "If  a  certain  territory  is  specially  inter- 


by  the  counties,  cities,  and  towns 
named  In  the  Btatute):  Bray  ton  v. 
Fall  River,  124  Mass.  96;  Scltuate  v. 
Weymouth,  108  Mass.  128;  Norwich 
V.  Hampshire  County,  13  Pick.  60. 

N.  Y. — Saratosa  taJm  Brldse  Co.. 
V.  Walbrldse,  140  App.  Dlv.  817,  126 
NTS  468. 

Vt — Grand  lale  v.  Kinney,  70  Vt. 
381,  41  A  130  (holding  that  the  act 
ot  1888,  making  an  appropriation 
toward  a  bridge,  provided  a  like 
amount  was  raised  by  a  certain 
town  aided  by  other  towns  In  the 
county  and  by  Individual  appropria- 
tion, did  not  cast  on  the  town '  the 
burden  of  constructing  the  bridge 
unaided). 

[a]  MaanM*  of  "i^w-wg-  awortlon- 
maiit^~<l)  The  usual  procedure  for 
the  apportionment  of  the  expense  of 
erection  among  the  towns  or  town- 
ships beneflted  by  a  bridge  is  to 
allow  the  commissioners  either  of 
the  county,  or  those  specially  ap- 
pointed for  that  purpose,  to  deter- 
mine the  relative  proportion  to  be 
borne  by  such  bodies.  Under  the 
Vermont  Acts  of  1882,  No.  16,  the 
report  of  such  commissioner  is  sub- 
ject to  revision  by  the  county  court. 
Sharon  v.  Strafford,  66  Vt.  421.  <2) 
In  Rockingham  v.  Westminster,  24 
Vt  288,  it  was  held  ttiat  commis- 
sioners appointed  under  the  statute 
to  apportion  to  towns  the  share 
which  each  should  bear  In  the  con- 
struction of  bridges  or  roads,  where 
the  expense  would  be  too  great  for 
one  town  to  bear  alone,  could  not 
make  an  apportionment  in  specific 
sums  of  money  to  be  paid  by  each 
town,  but  must  settle  and  denne  the 
riatlo  of  expense  to  which  each  would 
be  subjected;  and  where  such  com- 
missioners found  the  expense  of  con- 
struction to  be  one  thousand  eight 
hundred  and  ninety  dollars,  and  ap- 
portioned six  hundred  dollars  to  one 
town  and  one  hundred  and  fifty  dol- 
lars to  another  town,  the  county 
court,  in  passing  on  the  report,  re- 
garded the  amounts  not  to  be  what 
each  was  actually  obliged  to  pay, 
but  as  settling  the  ratio  under  wnich 
they  were  liable  in  the  apportion- 
ment, and  apportioned  the  sum  that 
dlx  hundred  dollars  bears  to  one 
thousand  eight  hundred  and  ninety 
dollars  in  the  one  case,  and  the  sum 
that  one  hundred  and  fifty  dollars 
bears  to  one  thousand  eight  hun- 
dred and  ninety  dollars  in  the  other. 
(8)  The  "relative  proportion"  which, 
under  Mass.  St.  (1868)  c  309  9  8,  the 
county  commissioners  were  empow- 
ered to  determine  should  be  "borne 
by  daid  county,  and  any  of  the  cities 
and  towns  lying  near  to,  or  contigu- 
ous to  said  bridges  .  .  .  as.  In  their 
judgment,  may  be  just  and  equit- 
able," does  not  require  an  absolute 
mathematical  ratio.  But  It  Is  within 
the  power  of  such  commissioners  to 
fix  the  proportion  and  to  assign  to 
eflu:h  town  a  specific  part,  if,  in  their 
judgment,  that  was  just  and  equi- 
table; and  under  this  statute.  It  Is 
not  Incumbent  on  them  to  impose 
anjr  expense  on  the  county,  but  they 
may  assign  It  wholly  to  the  towns  or 
cities  within  which  the  bridge  was 
situated.  Com.  v.  Newburyport,  108 
Haas.  129.  (4)  A  statute  providing 
for  the  apportionment  of  such  cost 
of  a  bridge  as  had  been  determined, 
and  for  the  apportionment  of  the 
cost  not  determined,  "by  declaring 
In  what  percentages  such  cost  shall 
hereafter  be  apportioned  when  it  has 
been  ascertained  and  paid,"  which  Is 
silent  as  to  the  method  of  apportion- 
ing the  cost  not  determined,  requires 
the  same  method  of  apportionment 
for  such  part  as  for  the  part  de- 


termined.     In  re 
Comra.,  193  Mass.  267,  79  NE  339. 

[b]  Oontrlbvtion  non  townaliip 
to  connty. — (1)  Under  an  Indiana 
statute  which  provides  that,  if.  the 
probable  cost  of  erecting  a  bridge 
shall  be  more  than  a  certain 
sum,  the  trustees  of  the  township 
in  which  the  bridge  Is  to  be  lo- 
cated shall  notify  the  county  com- 
missioners of  the  necessity  of 
such  bridge,  and.  If  the  commission- 
ers proceed  to  construct  It,  the  town- 
ship shall  be  liable  for  a  certain  pro- 
portion of  the  cost,  the  county  can- 
not build  the  bridge  of  Its  own  mo- 
tion, and  then  demand  contribution 
of  the  township.  It  Is  only  when 
the  township  takes  the  initiative  that 
the  contribution  may  be  demanded. 
Martin  County  v.  Mitcheltree  Tp,,  4 
Ind.  A.  424.  30  NE  937  [foil  Owen 
County  V,  Washington  Tp..  121  Ind. 
379.  23  NE  267].  (2)  Under  the 
statutes  which  authorized  "any  town- 
ship ...  to  aid  in  the  construction  of 
county  bridges,  when  the  estimated 
cost  of  the  same  is  not  less  than 
110.000.  as  fixed  by  the  board  of  su- 
pervisors .  .  .  the  aggregate  amount 
of  the  tax  shall  not  exceed  one-half 
of  the  estimated  cost  of  the  bridge." 
It  Is  necessary  that  such  estimate 
shall  be  made  by  the.  county  board 
before  the  vote  of  the  electors  to 
raise  such  tax.  Rltz  v.  Tannehlll,  69 
Iowa  476,  29  NW  424.  (3)  Under  the 
Kansas  statutes  a  township  and 
county  may  conjointly  contribute  to 
the  building  of  a  bridge,  and  a  con- 
tract by  a  township  to  pay  one 
hundred  dollars  to  one  contracting 
for  the  building  of  a  bridge  costing 
one  thousand  three  hundred  dollars 
of  which  one  thousand  dollars  Is  con- 
tributed by  the  county  and  the  re- 
maining two  hundred  dollars  raised 
by  Individual  sabscrlptlon,  is  bind- 
ing on  the  township.  Uhl  v.  t>oug- 
lae  Tp.,  27  Kan.  80.  <4)  The  Okla- 
homa act  of  March  11,  1908  (Sess. 
U  [1903]  p  244  c  29  art  2).  authoriz- 
ing a  township  to  contribute  to  the 
erection  of  a  bridge  to  be  built  under 
the  supervision  of  the  county  com- 
misaloners,  and  authorizing  the  levy 
of  a  tax  for  the  purpose  of  meeting 
such  contribution,  is  not  void  be- 
cause authorizing  an  unequal  burden 
of  taxation  on  people  of  such  town- 
ship. "Townships  under  legislative 
authority  may  contribute  to  aid  the 
county  In  the  construction  of  a 
bridge  which  It  Is  afterwards  the 
duty  of  the  county  to  maintain,  not- 
withstanding the  constitutional  pro- 
vision with  reference  to  equal  taxa- 
tion." McMillan  v.  Payne  County, 
14  Ok).  659,  67S,  79  P  898. 

[c]  Ooutrlbntton  among  oenntiMf 
towns,  and  olUes.^ — (1)  The  appor- 
tionment of  the  cost  of  buildrng  a 
certain  bridge  was,  by  St.  [1898],  p- 
1064  c  868  g  6.  to  be  made  among  a 
county  and  certain  cities  and  towns 
to  be  especially  benefited.  Afterward 
It  was  found  that  the  work  was  cost- 
ing more  than  was  expected,  and  that 
a  railroad  grade  crossing  on  one  side 
should  be  changed.  A  legislative 
board  (Resolves  [1899]  c  99  p  689) 
having  so  recommended,  a  new  plan 
was  adopted  (St.  [19001  p  411  c  439 
S  6),  whereby  the  city  directly  Inter- 
ested was  given  charge,  a  change  to 
an  overhead  crossing  ordered  at  a 
greatly  Increased  cost,  and  a  new 
scheme  adopted  for  payment  for  the 
part  unbuilt,  under  which  plan  the 
Apportionment  on  the  county  was  a 
certain  sum  "to  be  apportioned  'be- 
tween the  cities  and  towns  In  the 
county  .  .  '  .  as  provided  In  said 
section  six* "  of  the  act  of  1893.  It  was 
held  that  the  reference  to  the  appor- 


ested  in  a  highway  or  bridge,  but  some  localities  in 
that  territory  interested  more  than  others,  there 
is  nothing  in  the  way  of  the  legislature  imposing 
the  burden  of  the  expense  on  the  territory  thus 
specially  interested,  regardless  of  the  lines  of  polit- 
ical subdivisions  of  the  state,  and  of  apportioning 

Bristol  County  tlonment  of  1893  did  not  require  the 
county  to  share  with  the  cities  and 
towns  In  paying  such  sum.  but  only 
required  its  apportionment  among 
cities  and  towns  especially  benefited. 
In  re  Bristol  County  Comra.,  193 
Mass.  267,  79  NE  339.  (2)  In  Ken- 
tucky a  county  may  be  required  to 
contribute  to  the  erection  of  bridges 
within  small  towns  and  cities  where 
the  bridges,  although  not  lndl8i>en- 
sably  necessary,  are  convenient  and 
connect  streets  with  the  county  high- 
ways. Clinton  V.  Hickman  County, 
160  Ky.  687,  170  SW  11.  (3)  The 
city  is  not  denied  the  right  to  con- 
tribution because  It  failed  to  make 
demand  for  contribution  before  the 
erection  of  the  bridges.  Clinton  v. 
Hickman  County,  supra.  (4)  Nor  is 
Its  right  lost  by  not  seeking,  by  man- 
damus proceedings,  to  compel  the 
fiscal  court  to  assist  in  the  construc- 
tion of  the  bridges  before  they  were 
built.  Clinton  v.  Hickman  County, 
supra.  (5)  The  liability  of  a  county 
to  contribute  to  the  cost  of  bridges 
erected  by  a  city  does  not  rest  on  the 
doctrine  of  implied  contract,  but 
grows  out  of  the  relation  between 
the  two  municipalities  In  respect  to 
the  construction  of  such  bridges  as 
are  necessary  for  the  use  and  con- 
venience of  the  people  of  both  the 
city  and  the  county.  Clinton  v.  Hick- 
man County,  supra.  (6)  Where 
bridges  erected  by  a  city  were  wider 
and  more  ornamental  than  was  neces- 
sary, a  county's  liability  to  con- 
tribute was  limited  to  a  fair  propor- 
tion toward  the  erection  of  a  sub- 
stantial bridge  sufilcient  for  ordi- 
nary travel.  Clinton  v.  Hickman 
County,  supra.  (7)  Under  the  stat- 
utes of  Ontario,  where  a  river  forms 
a  boundary  between  a  county  and  a 
city,  the  duty  to  erect  and  to  main- 
tain bridges  over  the  river  rests  on 
both  the  county  and  the  city.  In  re 
Ottawa,  26  Ont.  64B;  Ottawa,  etc. 
■Road  Co.  v.  Ottawa,  24  OntWR  344. 

77.  Conn. — State  v.  Williams.  6S 
Conn.  131.  86  A  24,  421,  48  LRA  465. 

Iowa. — Casey  v.  Tama  County.  75 
lo-Wa  665,  37  NW  138. 

Md. — Talbot  County  v.  Queen 
Anne's  County,  60  Md.  246. 

Mass. — In  re  Boston.  221  Mass. 
468,  109  NE  889;  Carter  v.  Cam- 
bridge, etc..  Bridge,  104  Mass.  256; 
Com.  V.  Newburyport.  108  Mass.  129. 

Minn. — Maltby    v,    Tautgea,  SO 
Minn.  248,  62  NW  8S8. 
_N.  T. — ^Thomas    v.    Iceland.  24 
Wend.  65. 

Vt. — Underhlll  v.  Essex,  64  Vt.  28. 
23  A  617  (holding  that,  since  the  re- 
peal of  certain  sections  of  the  acts 
of  1884.  No.  18,  a  town  cannot  be 
assessed  for  any  portion  of  the  ex- 
pense of  maintaining  a  bridge  whollr 
within  another  town). 

Wis. — Bloomer  v.  Bloomer.  128 
Wis.  297.  304,  107  NW  974  (where, 
the  court  said:  "In  case  of  need  of 
a  bridge  requiring  exceptionally 
heavy  expenditure  for  its  mainte- 
nance, it  IB  legitimate  for  the  legis- 
lature to  Impose  the  burden  thereof, 
In   part,  on  territory  of  a  municl- 

fiallty  or  municipalities  other  than 
hat  m  which  the  orldge  Is  located"); 
State  V.  St.  Croix  County,  83  Wis. 
340,  63  NW  698:  State  T.  Sauk 
County,  70  Wis.  486,  38  NW  S5«. 

"It  is  within  the  constitutional 
power  of  the  Ijeglslature  to  impose 
upon  one  town  a  part  of  the  expense 
of  erecting  or  maintaining  a  bridge 
within  the  limits  of  ajiotner  town." 
In  re  Boston,  Ml  Masa.  468,  474.  109 
NE  889. 

[a]    Bnt  tt  wtU  lM  VTMvmMk 
the  abnnoe  of  m  oImv  •zi»nlo&  of 
the  Isglslatttr*  to  the  eontnzy,  that 
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that  burden  among  the  different  localities  in  that 
territory  in  accordance  with  their  respective 
interests.  * '  ^  So  it  has  been  held  that  the  legisla- 
lure  may  impose  on  a  county  the  duty  o£  building 
a  bridge  on  a  county  road  within  the  limits  of  a 
city  of  the  county.^'  Such  statutes  are  prospective 
in  their  operation  and  should  not  be  construed  to 
include  expenses  incurred  on  an  improvement  that 
has  already  been  made.^  And  under  a  statute  re- 
quiring a  county  to  contribute  to  the  construction 
and  maintenance  of  a  bridge  wholly  within  another 
county,  the  former  county  cannot  be  compelled  to 
contribute  to  the  construction  of  a  second  bridge 
when  the  first  bridge  becomes  so  dilapidated  as  to 
reqnire  a  practically  new  bridge."^  Under  the  ex- 
press provisions  of  the  statutes  of  some  jursdic- 
tions  apportionment  of  the  expense  to  be  incurred 
for  the  construction  of  a  bridge  may  be  made  be- 
tore  the  work  is  completed,  and  without  knowing 
the  exact  amount  to  be  expended    The  apportion- 

county  commissioner*  whose  duty 
)t  is  to  apportion  the  expense  to  be 
borne  by  the  town  or  townships 
especially  benefited  by  the  construc- 
tion of  a  bridge  will  act  only  in 
Uielr  regular  Jurisdiction,  and  can- 
not therefore  assess  a  town  In  an- 
other county.  Boston  v.  Middlesex 
County.  Ill  Mass.  SIS. 

78.  Maltby  v.  Tautfrss,  10  Hlnn. 
Ui.  2S3,  62  KW  868. 

».  Yocom  T.  Sheridan.  88  Or.  282, 
137  P  328;  Bowers  v.  Kell,  84  Or. 
m,  128  P  4S3. 

80.  Id  re  Boston,  231  Mass.  468, 
109  NE  389;  Thacher  v.  Steuben 
County,  21  Misc.  271,  47  NYS  124 
{rev  on  other  grounds  31  App.  Dlv. 
tH  mem,  S3  NYS  1116  mem};  Pom- 
fret  V.  Hartford.  42  VL  134.  To 
same  effect  Union  Pao.  R.  Co.  v.  Col- 
fax County,  4  Nebr.  460. 

81.  Queen  Anne's  County  T.  Tal- 
bot County,  »  Hd.  13,  67  A  I. 

83.  In  re  Boston,  281  Mass.  468, 
m  NE  389. 
83.  See  statutory  provisions, 
[a]  1&  xmaols  It  has  been  held 
that  (1)  under  the  act  of  1878  j  110 
the  county  must  pay  half  the  ex- 
pense incurred  In  buIldiriK  a  bridge. 
If  it  appears  that  Its  construction  or 
repair  would  be  an  unreasonable 
burden  on  the  township  and  the  cost 
of  the  bridge  exceeds  such  sum  as 
conid  be  raised  In  one  year  by  ordi- 
nary taxation  for  bridge  purposes  In 
the  town.  Peo.  v.  Madison  County, 
m  III.  334,  17  ITE  802.     (2)   So  It 


has  been  held  that,  notwithstanding 
the  compulsory  nature  of  this  provi- 
sion, county  boards  have  a  discre- 
tionary power  to  aid  in  the  con- 
struction of  bridsres,  and  that  an 
Item  in  a  county  tax  levy  for 
bridges.  In  addition  to  the  half  of 
the  cost  made  compulsory,  is  not 
invalid,  a  further  statute  authorlx- 
ing  county  boards  to  appropriate 
funds  to  aid  in  constructing  bridges 
in  any  part  of  the  county.  Peo.  v. 
Wabash  R.  Co.,  265  111.  630,  107  NE 
231.  (3)  The  Statute  has  no  applica- 
tion If  such  bridges  are  sought  to  be 
erected  over  mere  drainage  ditches. 
Plumley  v.  Whiteside  County,  164  111. 
A.  621.  <4)  And  If  highway  commis- 
sioners provide  for  the  building  over 
a  natural  watercourse  of  a  longer 
and  larger  bridge  than  Is  necessary, 
so  as  to  require  the  county  to  pay 
one  half  of  the  cost  thereof,  equity 
will  Interfere  by  injunction.  Plum- 
lev  v.  Whiteside  Countv.  supra,  (6> 
"When  a  petition  Is  filed  with  the 
Board  of  Supervisors  showing  full 
and  complete  compllancs  with  all  of 
the  provisions  of  the  statute  on  the 
part  of  the  Highway  Commissioners, 
■f.  upon  the  Investigation  by  the 
Board  of  Supervisors  which  they  are 
authorised  to  make,  they  And  the 
bridge  Is  to  be  located  at  a  place 
aathorlied  by  the  statute,  and  that 
tbe  records  concerning  the  assessed 
valuation  of  -the  taxable  property, 
flow  the  AetiriigcesBarr  to  be  de- 
tmnlned  by'  the  Bigliway  Commla- 
[9  C,  J.-88] 


slonars  as  set  forth  In  the  petition 
oT  the  Highway  Commissioners  are 
true  and  correct,  and  that  the  esti- 
mate or  approximate  cost  of  the 
bridge  and  Its  approaches  Is  not  sub- 
ject to  a  charge  of  fraud  or  deceit, 
then  the  Board  of  Supervisors  have 
no  discretion  but  must  grant  the 
petition  and  vote  the  necessary  aid." 
Peo.  V.  Madison  County.  126  111.  8,  17 
NS:  147;  Macon  County  v.  Peo.,  121 
111.  616,  18  NE  220;  Peo.  y.  Vermilion 
County,  171  111.  A.  46,  49. 

[bl  In  Zndlaaa  by  Rev.  St.  (1894) 
I  6838.  the  county  must  build  or  re- 
pair bridges  where  the  probable  cost 
would  exceed  seventy-five  dollars,  if 
notified  by  the  township,  and  If,  In 
Its  opinion,  such  bridge  or  culvert 
should  be  built.  See  also  Delaware 
Tp.  V.  Ripley  County,  26  Ind.  A.  97, 
68  NE  189  {conatrulng  this  Statute 
and  determining  what  constitutes 
notice  to  render  the  township  liable). 

[c]  zu  Xentaekr  where  a  bridge, 
over  a  creek  running  through  a  city 
of  the  fifth  class  and  wholly  within 
the  city  limits,  and  connecting  two 
portions  of  a  street  which  was  also 
a  principal  county  highway,  was 
necessarily  rebuilt  by  the  city  after 
the  county  refused  to  contribute,  the 
city  was  entitled  to  recover  from 
the  county  a  fair  portion  of  the  cost 
of  a  reasonably  safe  bridge  conven- 
ient for  public  travel,  to  be  deter- 
mined on  the  basis  of. the  popula- 
tion and  wealth  of  the  county  and 
the  county  travel  over  the  bridge 
as  compared  with  the  population, 
wealth,  and  travel  by  the  inhabit- 
ants of  the  city.  Whether  the 
county  should  bear  the  whole  ex- 
pense or  only  a  proportionate  part 
thereof  must  be  left  to  be  deter- 
mined by  the  facts  and  circum- 
stances of  each  case.  Flemlngsburg 
v.  Fleming  County,  127  Ky.  120,  105 
SW  133,  32  Kvl-  11. 

[d]  n  Igassaolitisetts  the  consti- 
tutionality of  this  class  of  statutes 
has  been  upheld.  Com.  v.  Newbury- 
port,  103  Mass.  129;  Norwich  v. 
Hamoshlre  County.  13  Pick.  60. 

[e]  in  Wimesota  L.  (1911)  c  878 
S  2  authorizes  the  city  coun- 
cil of  cities  of  the  fourth  class  to 
require  the  county  board  to  appro- 
priate money  from  the  county  road 
and  brldre  fund  for  building  or  Im- 
proving Dridges  only  on  such  city 
streets  as  may  have  been  designated 
by  the  county  board  as  state  roads 
or  highways.  State  v.  Freeborn 
County,  117  Minn.  361,  186  NW  976. 

[fl  la  Vew  Tork  under  U  (1890) 
c  660  I  130.  where  the  expense  of 
building  a  bridge  wholly  in  one  town 
shall  exceed  one  sixth  of  one  per 
cent  of  the  assessed  valuation  of  the 
taxable  property  of  such  town,  the 
bounty  In  which  the  town  Is  located 
must  pay  not  less  than  one-third  part 
of  'such  expense.  Peo.  v.  Steuben 
County,  146  N.  T.  107.  40  NE  738  [aft 
81  Hun  216.-80  NTS  729]. 
-  fry  IB  VsBBgflTaBla  <1)  the  act 
of  Xorfe  'n.  l«n.  i  U  provides  that 


ment  is  expressed  in  percentages  which  can  be  ap- 
plied to  the  total  when  ascertained.^' 

14 j  <b)  From  County  to  Town  or  Township. 
In  providing  for  apportionment  between  different 
territorial  subdivisions,  statutes  often  provide  that 
if  the  expense  of  construction  is  too  great  a  burden 
on  a  town  or  township,  or  is  more  than  a  certain 
per  cent  of  its  taxable  value,  the  county  shall  pay 
all  or  a  certain  portion  of  the  cost  thereof,"  Under 
the  Illinois  statute  it  has  been  held  that  the  duty 
of  the  county  to  make  the  appropriation  in  aid  of 
a  township  is  not  dependent  on  there  being  money 
in  the  treasury  or  having  a  tax  in  process  of  col- 
lection." Although  under  this  statute  the  town- 
ship board  may  let  the  contract  for  the  erection  of 
a  bridge  before  its  application  to  the  county  for 
aid,^  yet  if  it  proceeds  to  build  and  to  pay  for  a 
bridge  before  applying  for  aid  they  can  claim  no 
appropriation."*  Where,  however,  the  statute  is 
complied  with,"  mandamus  will  issue  to  compel  the 


When  a  stream  over  which  It  may 
be  necessary  to  erect  a  bridge 
crosses  a  public  road  or  highway, 
and  the  expense  of  erection  is 
greater  than  one  of  the  townships 
should  bear,  it  may  be  at  the  ex- 

?Bnse  of  the  county.  (2)  In  In  re 
oughiogheny  Bridge,  182  Fa.  618, 
88  A  478,  this  was  held  to  apply  only 
to  a  case  where  a  highway,  such  as 
a  ferry  or  otherwise,  has  existed 
across  the  stream,  and  not  where  a 
township's  street  terminates  at  a 
river  bank  and  Its  extension  has 
been  merely  projected. 

Shi  Is  WisooMln  <1)  under  L. 
86)  c  187  I  1,  a  county  must  aid 
the  town  In  building  bridges  where 
the  cost  exceeds  one  fourth  of  one 
per  cent  of  all  taxable  property  of 
the  town  "according  to  the  last 
equalised  valuation."  (2)  In  State 
V.  Pierce  County,  71  Wis.  327,  87  NW 
233,  this  statute  was  construed  to 
mean  that  the  valuation  of  1886  con- 
trolled as  to  bridges  authorised  at 
the  annual  town  meeting  of  1896, 
although  the  county  was  not  called 
on  for  aid  until  after  the  latter  year. 
See  also  Johnson  v.  Buftalo  Countv, 
111  Wis.  266,  87  NW  240  (holding 
that  the  statute  did  not  authorize 
the  county  board  to  act  Jointly  with 
the  town  In  contracting  for  the  erec- 
tion); State  V.  St.  Croix  County,  88 
Wis.  810,  63  NW  698. 

[1]  Bepeal  of  statute  bafors  pay- 
ment br  eona,t7^If  a  bridge  Is  con- 
structed under  such  conditions  that 
the  county  is  by  statute  liable  to  pay 
a  certain  part  of  the  expense  thereof, 
and  after  Its  completion  such  statute 
la  amended,  absolving  the  county 
from  the  necessity  of^  assisting  In 
the  construction  of  bridges,  the 
amendment  not  indicating  Oiat  It  Is 
retroactive,  the  county  must  pay  its 
pro  rata  of  the  expense  of  the 
bridge.  Stone  v,  Broome  County, 
166  -N.  T.  85,  69  NB  708  [rev  52 
NYS  11601;  Thacher  v.  Steuben 
County,  21  Misc.   271,  47  NYS  124 

Srov  on  other  grounds  31  App.  Dlv. 
34  mem,  68  NYS  1116  mem].  See 
also  Peo.  V.  Hancock  County,  21  111. 
A.  271  (supporting  this  view). 

M.  Kanltakee  v.  McOrew,  178 
III.  74,  62  NB  893:  Shelby  County  t, 
Peo.,  109  in.  A.  128. 

80.  Lqsan  County  v.  Peo.,  116  III 
468.  6  NE  476;  New  Boston  v.  Mer- 
cer County,  110  111.  197;  Moultrie 
County  v.  Peo.,  80  111.  A,  682:  Peo. 
v.  Moultrie  County,  71  III.  A.  348. 

88.    Peo.  V.  McHenry  County,  110 
111.  93  taff  12  111.  A.  204]. 
87.   See  cases  Infra  this  note, 
[a]    "Wlutt  ooBstltntss  oonpUane*. 
— (1)  An  arrangement  by  the  board 
to  borrow  money  to  pay  one  half  of 
the  cost  of  a  bridge  not  sanctioned 
by  a  vote  of  the  town  is  not  a  proper 
compliance.    Stark  County   v.  Peo., 
110  til.  677.  (2)  So  too  under  the  Illi- 
nois act  of  July  1,  1883,  where  an 
appropriation  Is  made  by  the  county, 
but  the  bridge  contempbtid  Js  atesf  „ 
doned  and 
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eotinty  appropriation,"*  the  determination  of  the 
necessity  of  the  bridge  resting  within  the  discretion 
of  the  county  board.* 

ISj  (c)  When  Bollt  over  BouodarieB.  In 
the  absence  of  statute  or  agreement  one  territorial 
subdivision  of  the  state  cannot  compel  another  to 
assist  it  in  erecting  bridges  over  their  common 
boundaries."   But  a' state  may  require  one  county 


to  build  at  its  own  expense  a  bridge  across  a  bound- 
ary line  into  another  county."  And  a  fortiori  it  is  a 
jnst  and  equitable  exercise  of  legislative  discretion 
to  provide  that  when  the  necessity  or  convenience 
of  travel  renders  advisable  the  erection  of  bridges 
over  the  bonndaries  between  counties  or  townships 
each  most  contribute  to  the  expense  thereof;^  and 
this  may  be  done  either  by  general  or  by  private 


greeted  In  a  different  location,  no  at- 
tempt beln^  made  to  comply  wtth 
tue  statute,  as  amended  by  the  act 
of  1889,  the  appropriation  cannot  be 
applied  to  the  new  bridge.  Peo.  -v. 
Shelby  County,  168  IIL  851,  48  NB 
100  laff  65  111.  A.  410].  (3)  Nor  can 
the  township  board  Include  a  num- 
ber of  bridgres  In  a  petition,  so  that 
the  total  sum  will  be  of  sufficient 
amount  to  render  the  county  liable 
for  a  part.  Vermilion  County  v. 
Oakwood,  S9  111.  A.  464.  (4)  The 
statute  is  limited  to  cases  where  the 
cost  of  a  single  bridge  exceeds  the 
amount  dealenated  by  the  statute. 
Peo.  V.  Cumberland  County,  234  111. 
412,  84  NE  1043  [afC  187  III.  A.  493. 
and  expl  New  Boston  v.  Mercer 
County,  110  lU.  197;  Peo.  v.  Madison 
County,  12S  111.  9,  17  NB  147].  (5) 
Where,  however,  the  statutes  pro- 
vide that  county  aid  shall  be  condi- 
tional on  a  levy  of  the  road  and 
brldKe  tax  for  the  full  amount  of 
alxty  cents  on  each  hundred  dollars, 
and  the  town  has  levied  a  tax  for 
Bridge  purposes  of  forty  cents,  and  a 
separate  tax  of  twenty-five  cents  for 
road  purposes,  which  tax  the  tax- 
payers are  permitted  to  pay  In  money 
or  in  labor,  at  their  option,  the  tax 
to  be  _pald  In  labor  should  tie  con- 
sidered as  a  money  tax  In  determin- 
ing whether  the  town  has  fulfilled 
the  condition.  Champaign  County 
T.  Condlt,  120  XIL  801,  11  NB  304  (aff 
U  111.  A.  6801. 

rb}  Two  taUffMr— A  petition  by 
a  town  to  a  county,  to  aid  in  the 
construction  of  a  bridge,  may,  under 
the  Illinois  statute,  properly  embrace 
two  bridges.  If  It  contains  the  neces- 
sary averments  as  to  each.  Meresr 
County  v.  New  Boston.  IS  IIL  A.  274. 

as.  Macon  County  v.  Peo..  121  111. 
816.  la  NE  220;  Stark  County  v.  Peo., 
118  111.  469,  9  N1  192:  Logan  County 
V.  Peo.,  116  111.  466,  (  NB  47S:  New 
Boston  V.  Mercer  County,  110  111. 
197;  Peo.  V.  Iroquois  County,  100  111. 
640;  Shelby  County  v.  Peo..  109  111. 
A.  128;  Peo,  v.  Moultrie  County,  71 
III.  A.  848;  KankEtkee  County  v. 
Peo.,  24  111.  A.  410:  Kendall  County 
V.  Peo..  12  111.  A.  210. 

Fa]  If  the  faots  Justify  aa  amffo- 
pnatton  of  a  part  they  will  be  com- 
pelled by  law  to  furnish  their  full 

?uota.  Logan  County  v.  Peo.,  116 
n.  4S6,  6  NET  476. 

[b]  What  petition  for  mandamus 
mturt  allege^-A  petition  for  manda- 
mus to  compel  a  county  board  to 
furnish  aid  to  build  a  bridee  must 
allege  that  the  town  had  raised  one 
half  of  the  necessary  funds.  -Ken- 
dall County  V.  Peo.,  12  111.  A.  210. 

(c]  Dsfenaes  to  aotloa  of  man- 
damns.— <1)  The  determination  by 
the  township  commissioners  that  a 
necessity  exists  for  the  construction 
or  repair  of  a  bridge  is  the  exercise 
of  a  corporate  power  vested  In  them, 
and  can  be  exercised  only  at  a  meet- 
ing of  such  commissioners;  and  be- 
fore the  county  board  can  be  legally 
moved  In  the  matter,  the  record  of 
such  meeting  must  show  that  the 
proceedings  required  by  law  were 
regularly  had,  and  parol  evidence 
is  not  admissible  to  aid  the  record. 
Where  the  county  appropriates  a  cer- 
tain sum  without  proof  of  the  regu- 
larity of  the  proceeding.  It  acts  with- 
out authority  and  cannot  be  required 
to  make  further  appropriation.  Peo. 
V.  Madison  County.  126  111.  834,  17 
NK  802.  (2)  But  If  the  record,  al- 
though Insufllclent  at  first.  Is  sub- 
sequently amended  to  correspond 
with  the  facta,  and  tjie  refusal  of  the 
county  board  was  not  based  on  the 


failure  of  the  township  commission- 
ers to  determine  and  to  record  the 
necessary    facts,     msjidamus  may 

Sroperly  be  brought  against  them, 
'u  Page  County  v.  Wlnlleld.  142  111. 
607,  32  NE  269  [afX  39  111.  A.  298]. 

89.  Peo.  V.  Madison  County,  126 
111.  334,  17  NE  802:  Macon  County  v. 
Peo.,  121  111.  616,  13  NE  220  [sif  19 
III.  A.  264];  Stark  County  v.  Peo., 
118  111.  459,  9  NE  192  [alT  19  IIL  A. 
495];  Kankakee  County  v,  Peo..  24 
III.  A.  410:  Peo.  v.  Hancock  County, 
21  lU.  A.  271. 

00.  Dimmlck  v.  Waltham,  100  111. 
G31;  Union  Drain.  Dlst.  v.  Highway 
Comrs.,  67  111.  A.  93 ;  Jefferson 
County  V.  St  Louis  County,  113  Mo. 
619,  21  SW  217;  Saline  County  V. 
Gage  County,  66  Nebr.  889,  92  NW 
1050,  97  NW  583;  Brown  v.  Merrick 
County,  18  Nebr.  855,  25  NW  856. 

01.  Washer  v.  Bullitt  County,  110 
U.  S.  658,  28  L.  ed.  249.  See  also  Aga- 
wam  V.  Hampden  County,  130  Masa 
628  (aa  sustaining  the  rule). 

88.  Ark.— Shlbfey  v.  PL  Smith, 
etc,  Dlst.,  06  Ark.  410,  1S2  SW  444. 

Mass. — Carter  v.  Cambridge,  etc, 
Bridge,  104  UtM.  238. 

Mich. — Ionia  County  v.  Ionia  Clr. 
Judge,  184  Mich.  412,  98  NW  497 
(holding  that  Pub.  Aots  [1889]  No. 
62  [Comp.  L.  SI  40S1-40B6],  author- 
Isinc  county  boards  of  mipervlsoni 
to  order  the  conatruotlon  ox  bridges' 
situated  In  more  than  one  town^lp 
at  the  «xpens«  of  the  townships  as 
ainiortloned  by  the  board.  Is  not  In 
conflict  with  Const,  art  10  f  0.  pro- 
viding that  the  board  of  supervisors 
of  any  county  may  borrow  or  raise 
by  taxation  a  sum  not  exceeding  one 
thousand  dollars,  unlaas  authorised 
by  a  vote  ox  the  eleotors  of  the 
county). 

Minn. — OuUder  Dayton,  22  IClnn. 
366:  OuUder  v.  Otsego,  20  Minn.  74 
(holding  that  the  act  apportioning 
the  relative  cost  of  a  bridge  between 
the  towna  of  Dayton  and  Otsego.  In 
the  sum  of  three  tenths  of  the  cost 
to  each  of  the  counties,  and  two 
tenths  to  each  of  the  towns,  was  not 
In  conflict  with  Const,  art  9  S|  1-4, 
art  11  I  6). 

Nebr. — Dodge'  County  v.  Saunders 
County.  70  Nebr.  442,  97  NW  817 
(boldinr  that  the  purpose  of  Comp. 
St.  tlSOl]  c  7i  t  Sr  et  seq,  providing 
for  the  building  of  bridges  by  coun- 
ties over  streams  dividing  them.  Is 
to  provide  for  bridges  rendered  nec- 
essary to  travel  from  one  county 
into  an  adjacent  one,  and  to  divide 
the  cost  between  the  two.  and  the 
statute  should  be  so  construed  as 
to  give  effect  to  the  Intent  of  the  leg- 
islature). 

N.  T. — Peo.  V,  Horlcan,  186  App. 
DIv.  166,  120  NTS  696  [aff  204  N.  f. 
609  mem.  97  NB  1113  mem];  Matter 
of  Madrid,  44  Misc.  431,  90  NTS 
110;  Peo.  V.  Kelly,  6  AbbNCas  388. 
See  also  Matter  of  Saratoga.  160 
App.  Div.  60.  145  NTS  468  [aff  211  N. 
Y.  643  mem.  106  Ni:  1100  mem]  (hold- 
ing that  where  a  bridge  was  built 
across  a  county  line  stream  connect- 
ing two  towna  the  county  was  not 
required  to  construct  the  same  under 
County  Law  9  68,  and  to  apportion 
the  proper  expense  to  the  towns,  but 
they  were  bound  to  construct  the 
bridge  and  to  present  to  each  county 
a  claim  for  Its  one-sixth  share  of 
the  expense,  under  Highway  Law 
§S  266,  261). 

R.  I.— Blals  V.  Franklin,  31  R.  I. 
95,  77  A  172  (holding  that  the  legis- 
lature may  not  only  permit  cities 
and  towns  to  Incur  Indebtedness  for 
the  construction  and  maintenance  of 


highways  and  bridges,  but  may  re- 
quire Uiem  to  Incur  such  Indebted- 
ness). 

See  also  Reg.  v.  Carleton,  1  Ont.277 
(as  supporting  the  rule). 

[a]  m  the  ahMua  of  an  expaesi 
repealinr  olauee  such  statute  does 
not  destroy  an  agreement  between 
townships,  lawfully  made,  existing 
at  the  date  of  its  passage,  and  hav- 
ing been  acted  on  for  years,  whereby 
one  is  charged  with  the  duty  of 
erecting  and  maintaining  a  bridge  so 
situated  as  to  come  within  the  gen- 
eral meaning  of  the  statute.  Gtitt 
v.  Casterlln^  89  Hlch.  S3»,  60  NW 
847. 

[b]  VeoeMltj  of  npovtlMUB«at  as 
to  wealtb  or  Tfovamuim. — (1)  It  is 
usually  unnecessary,  under  the  pro- 
visions of  the  statutes,  that  the 
amount  paid  by  each  county  or  town 
shall  be  m  proportion  to  the  tax- 
able wealth  or  population  of  the 
other.  Thus  under  Mass.  St.  <1870) 
c  308,  providing  that  oommisaloners 
should,  In  such  manner  and  amount 
as  they  deem  just  and  equitable,  ap- 
portion and  asseaa  the  expenses  in- 
curred on  boundary  bridges,  the 
apportionment  may  be  made  In  equal 
parts,  regardless  of  Uie  population, 
area,  or  valuation  of  property  with- 
in the  two  cities  (Dow  v.  Wakefield, 
108  Mass.  267);  (2)  and  under  X.  T. 
L.  (18S7)  c  889,  pro-riding  that  the 
expense  of  a  bridge  over  a  Btrean 
between  two  towna  should  be  justly 
proportioned  between  them,  and  c 
883,  providing  that  a  bridge  for  the 
maintenance  of  which  two  towns 
were  liable  should  be  built  and  main- 
tained at  their  Joint  expense,  the 
coat  should  be  divided  equally  be- 
tween them,  regardless  of  their  rela- 
tive wealth  or  population  (Matter  of 
Spier.  8  NTS  428  [afC  116  N.  T.  685 
mem,  22  NB  1128  mem]).  To  same 
efteot  Haverhill  v.  Oroveland.  1S2 
Maas.S10,  26NB976.  (8)  Under  a  stat- 
ute providing  that,  where  public  free 
bridges  are  oonatructed  over  streams 
forming  the  boundary  lines  of 
towns,  sucb  towns  shall  he  "Jointly 
liable"  to  pay  the  expenses  of  con- 
struction, the  expense  must  be  di- 
vided equally  between  the  towns. 
Peo.  V,  Horicon,  136  App.  Dlv,  lfi6. 
120  NTS  696  [aff  204  N.  T.  609  mem. 
97  NB  1118  mem].  (4)  Under  some 
statutes  it  baa  been  held  that  two 
counties  may  agree  to  divide  the 
cost  of  constructing  a  bridge  on 
their  boundary  equally  or  In  any 
other  ratio  that  they  may  agree  on. 
and  that  a  provision  In  the  statute 
for  dividing  the  cost  of  the  bridge 
in  proportion  to  the  taxable  polls  In 
each  county  is  directory  and  not 
mandatory.  Davidson  County  v. 
Sumner  County,  181  Tenn.  441,  176 
SW  686. 

[c1    "Stream"    defined.— (l)  The 

word  "stream,"  as  used  In  Comp.  St 
(1901)  c  78  I  87  (Cobbey  Annot  St 
I  6086),  relating  to  contribution  by 
adjoining  counties  to  repair  of 
bridges  over  streams,  is  used  In  a 
general  sense,  and  Includes  rivers 
and  smaller  courses  of  running 
water.  Dodge  County  Saunders 
County,  70  Nehr.  442.  461.  97  SW 
617.  100  NW  984.  (2)  A  stream  of 
running  water  flowing  between  well 
deflned  banks  across  a  public  road 
is  a  "stream,"  within  Rev.  St.  (1913) 
I  3060.  relative  to  the  construction 
and  maintenance  of  highway  bridges, 
where  It  Is  of  sufficient  width  and 
depth  to  require  a  bridge.  State  v. 
Elckhoft.  98  Nebr.  789.  154  NW  246, 
[d]  A  stream  is  the  bonndary  b^ 
tween  two  towns  or  oounUes  (1)  wlth- 
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sUtute.**^  Sneh  statutes  mnst  b6  clear  uid  explicit, 
and  must  be  strictly  eon^Ued  with  to  enable  one 

in  the  meanlnr  of  these  atatntes.  not 
onlr  when  It  Uterallr  so  runs,  but 
vbera  one  of  the  munlclpftlltles  oan- 
oot  erect  a  bridgre  over  it  without 
cxteodfu  It  into  the  other  (Brook- 
Une  V.  irestmlnster.  4  Vt.  224):  (Z> 
ud  under  N.  T.  L.  jC1841)  e  226,  re- 
qnlrtng-  towns  on  different  sides  of  a 
itnun  to  contribute  In  equal  propor> 
tUms  to  the  erection  and  mainte- 
sMice  of  bridges  over  the  stream, 
they  are  liable  equally,  without  re- 
cud  to  where  the  line  between  the 
two  towns  runs  In  the  stream  (Corey 
T.  Rice,  4  Lans.  (N.  T.)  141.  To 
Blmllar  effect  Reiser  t.  Union 
Count;.  15«  Pa.  316,  26  A  lOW  [rev 
IB  re  Hilton  Bridge.  12  Pa.  Co.  H]). 
(1)  But  a  statute  providing  the  man- 
ner In  which  brldsea  acro»a  a 
ttream  which  runs  between  two 
townships"  shall  be  built  baa  been 
held  to  exclude  a  stream  which  runs 
between  a  township  and  a  city  or 
borough.  Wilkes  Barre  v.  Luxeme 
County.  8  Kulp  (Pa.)  802.  For  fur- 
ther -construction  of  tbia  act  see  In 
re  County  BrldBea,  4  Kulp  (Pa.) 
144;  Luserne'  County  v.  Plymouth 
Tp.,  S  Kulp  (Pa.)  199.  (4)  For  con- 
struction of  the  New  Jersey  act  of 
April,  1869,  p  208.  concerning  the 
building  of  bridces  between  counties 
where  the  stream  flows  in  seveml 
channels  see  State  v.  Hunterdon 
County.  62  N.  J.  L.  612,  19  A  972. 

[e]  "Stxeaau  whleh  divide  eovn- 
tlM"  must  be  understood  as  meaning 
■treams  In  which  are  situated  the 
boundary  lines  which  divide  coun- 
ties, some  part  of  wbich  or  line 
thereof  which  divides  counties, 
DodKe  County  v.  Saunders  County, 
70  Nebr.  442.  97  NW  617. 

[f  1  A  stream  alrar  thm  middle  of 
vMob  roas  ths  boundary  between 
oouUes  iBwlthin  revlsal  (190S)  11818 
suba  29.  providing  that  the  cost  of 
constructing  a  bridge  over  "a  stream 
which  divides  one  county  from  an- 
other" shall  be  defrayed  by  the 
counties  in  proportion  to  the  num- 
ber of  taxable  polls  of  each.  Fcnn 
Bridge  c^.  V,  cThatham  County,  161 
N.  C.  215.  66  SB  898. 

[g]  SoBBdaxy  fixed  at  '•south 
teu."— The  banks  of  a  river  are 
essential  parts  thereof,  and,  where  a 
county  bonndary  Is  fixed  at  the  south 
bank,  the  river  may  be  said  to  divide 
the  county  from  the  one  on  the  other 
side,  within  the  meaning  of  Comp. 
8t.  (1901)  c  78  I  87,  relating  to  the 
building  of  bridges  over  streams 
dividing  counties.  Dodge  County  v, 
s&unders  County,  7ft  Nebr.  442,  91 
KW  617. 

rh]   "XlAdla  of  th»  main  ehaa- 

uL''~-Ttae  township  of  Olouceater 
and  the  city  of  (Ottawa,  which  was 
pa.rt  of  the  township  of  Nepean,  are 
on  the  easterly  and  westerly  sides 
reapectlveiy  of  the  river  Rldeau.  and 
both  within  the  county  of  Carletoh. 
In  the  river  at  this  point  Is  situated 
Cummings'  Island,  and  a  bridge  ex- 
tended from  the  Ottawa  side  to  the 
island,  and  from  the  opposite  side 
of  the  island  to  the  Gloucester  shore. 
A  line  drawn  down  the  middle  of  the 
river,  equidistant  from  the  banks, 
iflthout  regard  to  any  Islands,  would 
leave  the  greater  part  of  Cummings' 
Island  on  the  Gloucester  side,  but 
the  channel  between  the  Island  and 
Olouceater  Is  the  most  navigable, 
while  the  largest  amount  of  water 

rses  through  the  other  channel, 
was  held  that  a  line  so  drawn 
properly  ascertained  the  limit  be- 
tween the  adjoining  municipalities, 
for  the  words  "middle  of  the  main 
channel,"  used  in  14  &  16  Vict  c  6 
1  II.  and  Ont.  Rev.  St.  c  &  |  10,  have 
their  common-law  slgnlflcatlon  of 
the  middle  of  the  stream,  and  there- 
fore the  Island  formed  part  of  the 
township  of  Gloucester,  and  that 
part  of  the  bridge  from  the  island 
to  the  latter  township  was  wholly 
within  that  township.  Reg,  v.  Carle- 
ton.  1  Ont  277.  To  same  effect  Re 
(Htawa.  26  OntWR  546. 


county  or  town 
and  to  recover 

[0  antlre  stream  In  one  eonnty- 
—Code  (1906)  I  4449.  providing  that, 
where  a  bridge  shall  be  necessary 
over  a  stream  which  divides  one 
county  from  another,  the  board  of 
sapervlsors  of  both  counties  shall 
Join  in  the  agreement  for  building, 
would  not  authorize  the  construction 
of  a  bridge  by  such  Joint  boards  over 
a  river  wholly  within  the  limits  of 
one  county,  nor  would  !  4460,  relat- 
ing to  the  working  of  roads  In  ad- 
joining counties,  apply  to  authorize 
such  construction.  Greene  County 
V.  Snellgrove,  103  Miss.  698.  60  8 
1028.  Compare  Brooks  County  v. 
Carrlngton,  7  Oa.  A  226,  66  SS  626 
(holding  that  the  Little  river  above 
the  Junction  with  the  Wlthlaooocheo 
river,  although  the  entire  stream  lies 
In  Brooks  county,  is  a  watercourse 
dividing  two  counties  within  Pol. 
Code  [1896]  ft  267.  271,  providing 
for  the  county  line  bridges.  The 
legislature  did  not  intend  to  confine 
the  operation  of  the  statutes  to 
coses  where  the  center  of  the  stream 
Is  the  boundary). 

[J]  'Vtreams  upon  bonBdarlss.'^—- 
The  Highway  Law  (L.  [1890]  p  1201 
c  568  S  130,  as  amended)  provides 
that  the  towns  of  the  state,  except 
aa  otherwise  provided,  shall  be  lia- 
ble to  pay  the  expenses  for  the  con- 
struction and  repair  of  Its  public 
free  bridges  constructed  over 
streams  or  other  waters  within 
their  bounds,  and  their  Just  and 
equitable  share  of  such  expenses, 
when  so  constructed  over  streams  on 
their  boundaries,  and,  when  such 
bridges  are  constructed  over  streams 
or  other  waters  forming  a  boundary 
line  of  towns,  either  in  the  same  or 
adjoining  counties,  such  towns  shall 
be  Jointly  liable  to  pay  such  ex- 
penses. It  was  held  that  where  a 
stream  between  two  towns  did  not 
form  the  boundary  line  between 
them,  but  might  properly  be  said  to 
be  on  the  boundary  in  such  a  man- 
ner that  the  construction  of  bridges 
wotild  Involve  the  soil  or  territory 
of  both  towns,  the  towns  were  not 
liable  by  force  of  the  statute  alone 
to  share  equally  the  expense  of  con- 
structing  such  bridges,  although  they 
might  be  equitably  liable  so  to  do. 
Elast  Flshklfl  T.  wapxtlnger,  97  App. 
Dlv.  7.  89  NTS  69». 

[k]  Whnm  Vm  iMttnOatr  11m  be- 
tweem  two  towns  was  In  a  eliannel 
on  one  siOs  of  an  Islaadt  each  town 
was  Jointly  liable  for  the  expense  of 
constructing  and  maintaining  a 
bridge  over  both  channels  oi^  the 
river  without  regard  to  where  the 
dividing  line  between  the  counties 
was,  or  whether  the  greater  part  of 
the  bridge  woa  In  one  county  or  In 
the  other.  Lee  v.  Saratoga,  100  App. 
Dlv.  112,  146  NTS  106  Caff  214  N.  T. 
617  mem,  108  NB  1099  mem]:  Mat- 
ter of  Saratoga,  IGO  App.  Dlv.  60,  146 
NTS  468  [aft  211  N.  T.  542  reem, 
lOG  NB  1100  mem];  Peo.  v.  Warren 
County,  165  NTS  642. 

83.  watervlUe  v.  Kennebec 
County,  69  Me.  80.  To  same  effect 
Schoolbred  v.  Charlestown,  2  S.  C. 
L.  63. 

94.  Ala. — Pickens  County  v.  Greene 
County,  171  Ala.  377,  64  S  998. 

Ga. — Forsyth  County  v.  Gwinnett 
County,  108  Ga.  SIO,  88  SB  892. 

III. — Rutland  V.  Dayton,  60  111.  68; 
Lancaster  v.  Baumgarten.  41  111.  264 

J construing  the  act  of  1861,  art  7 
18,  and  holding  that  where  the  lia- 
bility which  It  Imposed  on  towns  to 
bulla  bridges  over  their  boundaries 
had  been  transferred  from  one  of  the 
towns  to  a  city  the  other  town  was 
also  thereby  exempted  from  liabil- 
ity); Union  Drain.  Dlst  v.  Highway 
Comrs..  87  111.  A  93  [rev  199  111.  80. 
64  NE  1079.  on  ground  that  appellate 
court  was  without  Jurisdiction]. 

Ind. — Jackson  County  v.  Washing- 
ton County,  146  Ind.  138.  46  NE  60; 
Fountain  County  v.  Warren  County, 
128  Ind.  296.  27  NS  133;  Wrought- 


to  build  a  bridge  at  its  own  expense 
a  pro  rata  from  the  other,**  in  the 

Iron  Bridge  Co.  v.  Hendricks  County, 
19  Ind.  A.  672,  48  NB  1060. 

Ky.— (1)  Under  Rev.  St  (1874)  o 
84  IS  30,  86,  where  two  adjoining 
counties  differ  as  to  the  expediency 
of  building  a  bridge  over  a  bound- 
ary stream  between  them,  the  cojinty 
court  of  one  ean  take  no  steps  to 
compel  the  other  to  provide  means 
to  assist  in  the  conatructlon.  the  cir- 
cuit court  of  the  opposing  county 
being  constituted  an  arbitrator  be- 
tween them.  (Garrard  County  CL  v. 
Boyle  County  Ct..  10  Bush  208.  (2) 
Under  the  later  sUtute  of  1886  c  94 
S  86,  where  one  county  refuses  to  co- 
operate with  another,  the  circuit 
court  should  hear  such  evidence  as 
either  oounty  may  produce  touching 
the  matter  In  oontroveray.  This  evi- 
dence need '  not  be  confined  to  the 
mere  eonvenlenoe  or  necessity  of  the 
bridge,  but  the  financial  condition  of 
the  counties  may  be  fully  shown  as 
reason  for  their  refusal;  and  if  It 
appears  that  the  bridge  is  not  indis- 
pensable, and  the  finances  of  the 
county  are  such  that  its  erection 
would  impoverish  the  taxpayers.  It 
will  not  be  compelled  to  contribute. 
Grayson  County  v.  Breckinridge 
County.  8  KyL  136. 

Hlch. — Frenchtown  Tp,  v.  Monroe 
County,  89  Mich.  204,  50  NW  767. 

Mo.— Jefferson  County  v.  St  Louis 
County,  112  Mo.  619.  21  SW  217. 

Nebr. — Brown  v,  Merrick  County. 
18  Nebr.  866.  26  NW  866. 

N.  H. — Pittsburg  V.  Clarksvllle.  68 
N.  H.  291  (holding,  however,  that 
under  Gen.  St  [187S]  c  66  «  4,  it 
was  not  necessary  to  enable  one 
town  to  recover  a  part  of  the  expense 
of  rebuilding  a  bridge  from  another 
that  It  should  have  been  made  a 
party  to  any  legal  proceeding  con- 
cerning the  bridge  before  it  was 
buflt). 

N.  T. — Candor  v.  Tioga-  11  App.  . 
Dlv.   602,    42   NTS   911;   Matter  of 
Spier,  3  NTS  488. 

Oh.— Lake  County  v.  AshtabnUt 
County.  24  Ob.  St  (91. 

Fa, — (Sottldaboro  v.  C!oolbaugh  Tp., 
87  Pa.  48, 

Va. — Gloucester  County  v.  Middle- 
sex County,  88  Va.  848,  14  6E  660. 

Wla — Waupun  v.  Chester,  61  Wis. 
401,  21  NW  251. 

See  Watervllle  v.  Barton.  64  Ue. 
321. 

[a]  That  stmotnxe  Is  wltUn 
operation  of  statnte^d)  Under  Va. 
Code  (1887)  11  989,  990,  providing 
for  the  apportionment  of  the  expense 
of  the  erection  or  maintenance  of  "a  ■ 
bridge  and  causeway,  or  either 
.  .  .  over  a  place  between  the  two 
counties,"  one  county  is  not  liable 
for  any  part  of  the  expense  incurred 
by  the  building  of  a  causeway  wholly 
In  the  adjacent  county,  although 
such  causeway  Is  necessary  as  an 
approach  to  the  bridge.  Gloucester 
County  V.  Middlesex  County.  88  Va. 
843,  14  SE  660.  (2)  Nor  under  a 
similar  statute  would  a  town  be  lia- 
ble for  any  part  of  the  cost  of  the 
bridge  built  over  a  stream  on  Its 
boundary,  and  across  a  strip  of  land 
within  Its  limits,  where  neither  end 
of  the  bridge  Is  within  the  town,  and 
the  bridge  Is  practically  inaccessible 
therefrom  (Candor  v.  Tioga,  II  App. 
Dlv.  502,  42  NTS  911);  (3)  and  the 
fact  that  a  township  has  a  partic- 
ular and  local  Interest  In  the  con- 
struction of  a  bridge  will  not  render 
It  liable  to  contribution  If  no  part 
of  the  bridge  la  situated  therein 
(Frenchtown  Tp.  v.  Monroe  County, 
89  Mich.  204.  SO  NW  767).  (4)  For 
an  analogous  construction  of  111. 
Rev.  St  <1880)  c  121  %  106  see  High- 
way Comrs.  v.  Gibson,  7  III.  A.  231. 
(6)  On  the  other  hand,  a  bridge  on 
a  town  line  road  which  Is  located 
partly  In  each  of  two  towns  Is  not 
to  be  considered  as  wholly  within 
the  town  to  which  the  road  district 
Inchidlng  It  has  been  allotted,  under 
the  provisions  of  N.  T.  Rev.  St.  H 
73,  76.  but  the  towns  aneTolntly  llaf 

Digitized  by  VjOOQ  IC 


436    [9  C.  J.l 


BRIDGES 


[§§  15-16 


absence  of  facts  amounting  to  a  waiver;^  bnt 
"where  there  has  been  a  due  eompUance,  the  liabil- 
ities of  the  respective  towns  or  eonnties  become 
absolute,  and  may  be  enforced  like  any  other  in- 
debtedness."" Where  two  counties  have  agreed  to 
share  the  expense  of  building  a  bridge  over  their 
boundaries,  neither  can  withdraw  from  the  under- 
taking without  the  consent  of  the  other." 


16}  d.  Location— (1)  In  OenaraL  The  de- 
termination of  the  exact  loeation  at  which  it  is 
most  feasible  to  ereet  a  bridge  beii^;  a  matter  nec- 
essarily depending  on  the  facts  of  each  particular 
ease,  the  county  or  town  officials  are  usually  in- 
vested with  a  discretion  in  determining  the  site  of 
a  bridge."  The  rights  of  adjoining  landowners 
must,  however,  be  kept  in  mind  wlule  exercising 


ble  concerning  sucb  brld^.  Day  v. 
Day.  94  N.  Y.  163.  To  aame  effect 
Waupun  V.  Chester,  61  Wis.  401, 
21    NW   251.    (6)    Under  a  statute 

Srovidlng  that  a  town  excessively 
urdened  by  rebuildinar  or  repairing 
a  highway  may  have  contribution  by 
a  nelsrhborlng  town  greatly  benefited 
thereby,  a  town  which  has  to  build 
at  great  expense  Its  half  of  the 
bridge  between  it  and  an  adjoining 
town  may  have  contribution  from 
that  town  to  the  expense  of  rebuild- 
ing the  bridge.  Hudson  v.  Nashua, 
62  N.  H.  691. 

lb]  VwMMStr  Of  brUfe^d)  In 
Alabama  "a  bridge  over  a  stream 
dividing  two  counties  becomes  neces- 
sary within  the  meaning  of  section 
S02B  only  when  it  has  been  declared 
by  the  concurring  Judgment  of  the 
commissioners'  courts  of  both  coun- 
ties to  be  necessary  and  the  worlc 
too  great  to  be  done  by  the  over- 
seers, after  which  the  effect  of  the 
statute  Is  to  fix  the  -proportions  In 
which  the  expenses  Involved  shall  be 
bonie.  Dlmmick  v.  Waltham,  100 
lU.  6S1;  Garrard  County  Ct.  v.  Boyte 
County  Ct.,  10  Bush  (Ky.)  208;  Jef- 
ferson County  V.  St.  Louis  County, 
113  Mo.  «1».  21  3W  217:  Brown  v. 
MerrlclE  County,  18  Nebr.  3SB,  26 
NW  SB6."  Pickens  County  v.  Greene 
County,  171  Ala.  377,  881,  64  S  998. 
(2)  And  In  Kentucky  it  has  been  held 
that,  where  a  bridge  between  two 
counties  was  not  Indispensable  to 
the  inhabitants  of  either,  but  was 
.merely  a  great  convenience,  and  one 
of  the  counties,  refusing  to  cooper- 
ate In  the  construction  thereof,  was 
already  burdened  with  assessment  by 
reason  of  a  bonded  indebtedness,  a 
writ  of  mandamus  should  not  be 
awarded  to  compel  the  construction 
of  such  bridge.  Grayson  County  Ct. 
V.  Breckinridge  County  Ct.,  7  KyL 
692.  (3)  And  in  New  Jersey  under  the 
act  of  May  22,  1894  <P.  L.  p  466),  as 
amended  by  the  act  of  March  23, 
1896  (P.  L.  p  115),  a  bridge  can  be 
constructed  only  by  the  board  of 
freeholders  of  two  counties  jointly, 
where  the  bridge  and  its  approaches 
are  over  navigable  waters  marking 
the  dividing  line  between  such  coun- 
ties, and  then  only  after  such  boards 
have  each  declared  the  bridge  to  be 
a  public  necessity.  Dashe  v.  Hud- 
son County.  79  N.  J.  L.  431.  76  A  766. 

[ol  Consent. — (1)  Under  a  statute 
providing  that  whenever  the  board 
of  county  commissioners  of  any 
county  shall  have  notified  the  board 
of  county  commissioners  of  any 
county  Interested  In  the  erection  or 
repair  of  any  bridge  over  a  stream 
forming  the  boundary  line  between 
the  counties,  and  the  board  notified 
shall  fail  or  refuse  for  the  period  of 
thirty  days  to  accept,  or  to  act  on 
the  same  by  Joining  in  the  building 
or  repair  of  the  bridge,  then  the 
board  of  the  county  passing  the 
order  may  build  or  repair  the  bridge, 
mere  silence  when  notified  of  Intent 
to  build  is  not  such  a  Consent  as  will 
render  a  county  liable  to  pay  a  part 
of  the  cost.  Fountain  County  v. 
Warren  County,  128  Ind.  295.  27  NE 
133.  (2)  Where  a  bridge  Is  con- 
structed on  a  county  line,  and  the 
entire  cost  thereof  Is  paid  by  one 
county,  no  cause  of  action  arises 
against  the  adjoining  county  for 
contribution,  in  the  absence  of  a 
contract  to  which  the  latter  county 
was  a  party.  Saline  County  v.  Gage 
County,  66  Nebr.  839.  92  NW  1050, 
97  NW  583.  (3)  Under  the  New 
Tork  statutes  a  majority  of  a  town 


board  may  validly  agree  to  the  con- 
struction of  a  bridge  over  a  stream 
forming  the  boundary  between  it 
and  another  town.  People  v.  Horl- 
con,  136  App.  DIv.  166.  120  NY3  696 
[aff  204  N.  Y.  609  mem,  97  NB  1113 
mem]. 

[d]  Katifloatloa. — A  county  can 
become  obligated  to  contribute  to 
the  expense  of  building  a  bridge 
over  a  stream  on  the  boundary  line 
between  it  and  another  county, 
either  by  entering  Into  a  Joint  con- 
tract for  the  construction  of  such 
bridge  in  the  manner  prescribed  by 
statute,  or  by  subsequently  ratifying 
a  contract  for  that  purpose.  Saline 
County  v.  Gage  County,  66  Nebr. 
839,  »  NW  1050,  »7  NW  588. 

[e]  ■■toppeL— (1)  Where  a 
county  allowed  the  construction  of 
a  bridge  at  the  county  line  of  an 
adjoining  county  to  proceed  without 
objection,  and,  when  completed, 
graded  the  approaches  to  the  bridge, 
and  the  bridge  was  used  by  its  in- 
habitants, such  county  was  not  es- 
topped, nor  were  Its  taxpayers,  from 
denying  the  validity  of  a  claim  pre- 
sented by  the  former  county  to  the 
latter  for  one  half  the  cost  of  such 
bridge.  Saline  County  v.  Gage 
County,  66  Nebr.  839,  848,  92  NW 
1060,  97  NW  683.  (2)  And  the  fact 
that  a  county  board  allowed  the 
claim  of  an  adjoining  county  for 
one  half  of  the  cost  of  a  bridge 
erected  on  the  county  line  Is  not  an 
estoppel  against  such  county  on  ap- 
peal from  an  order  allowing  such 
claim.  "To  hold  [the  taxpayer],  or 
the  county,  estopped  by  the  order 
appealed  from,  would  render  the 
statute,  granting  such  right,  nuga- 
tory." Saline  County  v.  Gage 
County,  supra. 

[f 3  Oonolnsiveness  of  apportion- 
ment by  ooanty  board. — Where 
towns  applied  to  the  board  of  super- 
visors for  leave  to  construct  a 
bridge  over  a  stream  forming  a 
boundary  line  between  them  and  to 
borrow  money  therefor,  the  towns 
were  concluded  by  the  apportion- 
ment of  the  expense  of  the  bridge 
made  by  the  board  of  supervisors. 
Colby  V.  Mt.  Morris.  100  NTS  362 
[aff  191  N.  T.  610  mem,  84  NE  1111 
mem]. 

[g]  Audit;  Joint  action  at  town 
bourds. — Where  a  bridge  Is  con- 
structed over  a  stream  forming  the 
boundary  line  between  two  towns, 
an  audit  of  the  expense  by  the  Joint 
action  of  the  town  boards  of  the  re- 
spective towns  is  not  required. 
Colby  v.  Mt.  Morris,  100  NTS  362 
[aff  191  N.  T.  610  mem,  84  NE  1111 
mem]. 

[b]    Seuand  to  sitare  expenses. — 

One  town  which  voluntarily  peti- 
tions a  county  for  aid  in  building  a 
new  bridge  to  replace  an  old  one  on 
a  town  line  highway  and  bears  part 
of  the  expense  itself,  cannot  sue  the 
adjoining  town  for  contribution, 
where  there  was  no  demand  on  it  to 
share  the  expense  or  refusal  on  Its 
part  to  so  share.  Self  v.  Eaton,  153 
Wis.  667.  140  NW  319. 

90.  Day  v.  Day.  94  N.  T.  163 
(holding  that  where  the  commis- 
sioners of  highways  of  a  town  abso- 
lutely refuse  to  render  aid  In  the 
repair  of  a  bridge.  It  being  Jointly 
liable  with  an  adjoining  town,  the 
notice  required  to  be  given  it  under 
the    law    may   be   deemed   to  be 

te.  Minn. — Guilder  v.  Otsego,  20 
Minn.  74. 
N.  T.— Colby  V.  Mt.  JAorrls,  100 


NTS  362  [aff  191  N.  Y.  610  mem.  81 
NE  1111  mem].  To  same  effect  Mat- 
ter of  Mt.  Morrla.  41  Hun  29. 

N.  C. — Penn  Bridge  Co.  v.  Chat- 
ham County,  151  N.  a  216.  6S  S£ 
895. 

Pa. — ^Pottsvllle  V.  Norwegrian  Tp, 
14  Pa.  543. 

Vt. — Brookllne  v.  Westminster,  4 
Vt  .224  (holding  that  In  an  action 
by  one  town  against  another  for  its 
share  of  expenses  in  erecting  a 
bridge  the  work  of  plaintiff  town 
in  such  erection  may  be  shown  by 
parol). 

Wis. — Waupun  v.  Chester,  ffl  Wia 
401,  21  NW  261. 

[a]  Acts  not  nonlMA  1>r  -  the 
Btatttte  iM«d  not  1m  petfocmed  in 

order  to  fix  the  liability  of  another 
town  or  county  for  its  share  of  the 
expense.  Self  v.  Slaton,  168  Wis.  657. 
140  NW  319  (holding  that  under  St. 
[1911]  I  1273,  relating  to  anportion- 
fng  the  expense  of  town  line  high- 
ways, where  one  town  on  which  the 
expense  had  been  laid  Is  divided 
with  sucb  highway  as  the  town  line 
between  them,  and  providing  for 
action  by  a  joint  meeting  of  the  ma- 
jority of  the '  supervisors,  no  notice 
of  such  meeting  being  required  in 
the  act,  none  need  be  given  to  make 
the  action  of  the  majority  as  to  the 
expense  of  the  maintenance  of  a 
bridge  on  such  highway  valid). 

[b]  roxm  of  action. — ^If  the  ex- 
pense should  be  borne  by  the  town- 
ships In  equitable  proportions  an 
action  of  debt  will  not  He  against 
such  township  In  the  absence  of  a 
Joint  contract  to  build  as  authorised 
by  the  statute,  since  a  recovery 
would  be  against  both  towns  for  a 
sum  In  solldo.  Union  Drain.  Diet.  v. 
Highway  Comrs.,  87  111.  A.  98. 

[c]  Pajrtlea. — Where  two  of  three 
commissioners  of  highways  to  sev- 
eral towns  have  paid  the  indebted- 
ness of  the  third  for  the  construc- 
tion of  a  bridge  connecting  their 
towns,  they  should  sue  separately  to 
recover  their  respective  portions. 
Corey  V.  Rice.  4  Lans.  (N.  T.)  141. 

Sd]  In  Vew  Tork,  under  Rev.  L. 
86)  c  461,  the  board  of  8uper%-isors 
of  a  county  having  within  it  two 
towns  separated  by  a  stream  may. 
on  the  application  of  one  of  the 
towns,  authorise  and  compel  the  erec- 
tion of  a  bridge  over  such  stream,  to 
connect  the  nighwaya  in  the  two 
towns,  and  to  impose  a  fax  on  both 
towns  to  pay  the  necessary  expense 
thereof,  although  the  taxpayers,  offl- 
cera  of  one  of  the  towns,  are  opposed 
thereto.  Klrkwood  v.  Newbury.  122 
N.  T.  671.  26  NE  10  [aff  45  Hun  3231. 

97.  Bremer  County  v.  Walstead, 
180  Iowa  164,  106  NW  352. 

98.  See  Rw.  v.  Haldlmand  County, 
38  U.  C.  Q.  B.  896,  and  cases  infra 
this  note. 

[a]  "As  they  shall  S^iagm  neoei- 
sary." — Under  a  statute  authorlslns 
commissioners  of  roads  to  build  such 
bridges  "as  they  shall  judge  neces- 
sary." the  bridge  need  not  be  lo- 
cated on  the  precise  line  where  the 
road  crosses  a  stream,  but  may  be 
erected  at  the  nearest  suitable  loca- 
tion and  the  road  altered  to  conform 
therewith.  Maddox  v.  Ware.  18  S. 
C.  L.  314. 

[hi  At  a  designated  Use  or  point. 
— (ij  Under  an  act  which  authorises 
the  building  of  bridges  over  streams 
near  county  or  town  lines,  the  high- 
way commissioners  of  the  town  or 
towns  electing  to  build  such  bridge 
may  determine  Its  location  within  a 
mile  of  any  reasonable  distance  of 


For  later  eases,  derslopmsnta  and  ehangm  In  the  law  see  cumulative  Annotations,  same  title,  ibufe 
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this  diseretion."  Where  a  bridge  has  become  lue- 
less  or  dangerous  hy  decay  or  damage,  a  new 
bridge  may  be  rebuilt  on  the  same  location/ 
Where  a  bridge  within  a  township  is  built  jointly 
with  the  funds  of  the  township  and  county,  the 
eoonty  authorities  cannot  ehai^  the  location  of 
the  bridge  to  a  point  outside  of  the  township  which 
has  such  an  interest  in  the  bridge  as  authorizes  it 
to  maintain  an  action  against  the  unauthorized  re- 
moraL'  So  the  rule  has  been  broadly  stated  in  a 
few  cases  that  a  county  board  having  once  located 
t  bridge  at  one  of  several  specified  points  cannot 
afterward  change  the  location  of  it.'  But  in  a 
number  of  eases  the  discretion  of  the  county  au- 
thorities in  removing  a  bridge  to  another  location, 
or  in  rebuilding  a  bridge  at  another  location,  has 


been  upheld.^ 

17]  (2)  Right  To  Build  orer  Boondary  Inde- 
pendeniir  of  Adjdniug  Monidpali^.  It  has  been 
held  that  a  county  authorized  to  build  and  to  keep 
in  repair  necessary  public  brieves  may,  if  it  chooses, 
bridge,  at  its  own  expense,  its  boundary  streams, 
but  the  authorities  cannot  be  said  to  be  uniform  on 
this  point and  the  right  of  a  town  to  erect  a  bridge 
over  a  boundary  stream  between  two  states,  in  the 
absence  of  express  statute,  has  been  denied;'  and 
the  granting  of  such  statutory  authority  has  been 
held  to  be  clearly  within  the  scope  of  legislative 
powers." 

18]  e.  Manner  of  Construction — (1)  In  Gen- 
eraL  While  all  provisions  of  the  legislature  pre- 
scribing the  size  of  a  bridge  must  be  oomplied  with," 


th«  town  Hues.  Instey  v.  Sbepard, 
SI  Fed.  S69.  (2)  On  the  other  hand 
commlnloners  Invested  with  author- 
lu  to  rebuild  "upon  or  near  the  site 
of  the  old  bridge"  cannot  conatruct  a 
brtdge  a  quarter  of  a  mile  up  the 
BtKam  Snm  the  old  alte.  Feo.  v. 
Flni«r.  24  Barb.  (N.  Y.>  341.  To 
same  effect  Lone  v.  X*Bufnuui,  3 
Rowle  (Pa.)  164. 

[c]  At  a  towB  BaaM&— Authority 
In  a  diarter  to  erect  a  bridge  "at  the 
town  of  Clinton"  Is  sufficiently  com- 
piled with  where  a  public  ferry  haa 
existed  at  the  point  In  question  for 
more  than  thirty  years,  generally 
Epoken  of  as  the  "ferry  at  the  town 
01  Clinton,"  although  not  within  the 
limits  of  the  town.  Hudson  v.  Cuero 
Land,  etc.,  Co.,  47  Tex.  56,  28  AmR 
2S9. 

[d]  Over  ''streams." — Authorising 
&  town  to  build  bridges  over 
"ftreams"  does  not  authorize  the 
bridging  of  bays,  lakes,  or  marshes. 
Matter  of  Irondequolt,  68  N.  Y.  376. 

[e]  Where  the  location  iM  left  to 
Ike  entire  diaorstlos  of  the  county 
commlssiDners.  but  the  approval  of 
tbe  plan  by  the  state  board  of  public 
works  is  necessary  before  It  can  be 
constructed,  such  board  cannot  dis- 
approve the  plans  because  it  objects 
to  the  location  of  the  bridge.  It  hav- 
ing no  power  with  respect  thereto. 
Muskingum  County  v.  Board  Public 
Works,  39  Oh.  St.  628. 

Jf  1  SpeoUUd  dlstanoe  fXom  near- 
nUge. — In  measuring  the  dis- 
tance between  the  proposed  location 
of  a  bridge  and  the  nearest  bridge  on 
the  same  stream,  to  determine 
whether  It  la  more  than  six  miles,  as 
required  by  Comp.  L.  (1909)  |  7881, 
the  statute  requires  the  measure- 
ment to  be  on  a  straight  line.  Har- 
low V.  Payne  County,  33  Okl.  363, 
125  P  449. 

[e]  The  lawful  laying  out  of  a 
Uftaway  by  a  township  omclal  prac- 
tically constitutes  a  location  of  any 
bridge  necessary  to  span  an  tnter- 
secilng  stream.  Huggans  v.  Riley, 
1!S  N.  T.  88.  26  NB  993  [aff  61  Hun 
SOI.  4  NTS  282]. 

99.  Quinton  v.  Burton,  61  Iowa 
471,  Ifi  NW  669  [app  McCord  v.  High, 
24  Iowa  336]  (holding  that  the  road 
supervisors  had  no  right  to  erect  a 
bridge  close  to  either  side  of  a  high- 
way sixty  feet  in  width,  merely  be- 
cause It  would  cost  more  to  place 
the  bridge  In  the  middle  of  the  road, 
and  especially  where  travel,  diverted 
to  the  aide  of  the  road,  would  inter- 
fere with  the  shrubbery  and  other- 
wise Injure  the  adjoining  land). 

1.  McMillan  V.  Payne  County,  14 
Okl  669,  79  P  398. 

3.  Greeley  Tp.  y.  Saline  County. 
18  Kan..  610. 

8.  Allen  V.  Monmouth  County.  13 
K.  J.  Bq.  63.  See  also  Hague  v. 
Phlladel^la.  48  Pa.  627  (where  It 
was  held  that,  under  a  statute  au- 
thorising the  construction  of  a  free 
bridge  over  a  certain  river  and  re- 
quiring the  county  commissioners  to 
submit  the  site,  plan  and  speclflca- 
tlon  to  the  county  board  for  confir- 
mation before  advertising  for  pro- 
Poaala  they  had  no  power  after  such 


confirmation  to  chance  the  location; 
and  If  changed  after  such  submis- 
sion the  county  fwuld  not  he  held 
responsible  for  the  expense  of  such 
change). 

4.  State  V.  Cowley  County,  37  Kan. 
732,  737,  126  P  23  (holding  that  the 
statute  does  not  require  that  a  bridge 
for  the  construction  of  which  a 
county  has  appropriated  money  shall 
be  forever  thereafter  maintained  at 
the  same  place,  and  where  it  waa 
said:  "A  board  of  county  commis- 
sioners has  discretion  for  the  pur- 
pose of  meeting  the  convenience  of 
the  public,  whom  they  serve,  to  re- 
move a  bridge  from  one  place  to 
another.  If  there  be  no  stronger 
reason  for  keeping  It  In  its  place 
than  that  It  waa  built  there"); 
Anderson  v.  Cloud  County,  88  Kan. 
419,  111  P  464  (holding  that,  where 
a  river  spanned  by  a  bridge  cuts  a 
new  channel  through  which  most  of 
the  water  flows  thereafter,  the 
county  commissioners  may  remove 
the  bridge  and  rebuild  it  over  the 
new  channel,  and  a  landowner  some 
distance  from  the  bridge,  but  through 
whose  land  the  highway  connecting 
with  the  bridge  passes,  and  who  has 
full  and  free  access  to  and  from  the 
land  by  other  highways,  cannot 
enjoin  the  removal  of  the  bridge); 
In  re  Chartlers  Creek  Bridge,  48  Pa. 
Super.  Ill  (under  a  statute  expressly 
vesting  viewers  with  power  to  change 
the  location  of  a  bridge  so  that  it 
may  be  located  and  erected  at  the 
most  suitable  place  or  at  the  least 
expense);  In  re  Chartlers  Creek 
Bridge,  48  Pa.  Super.  106  [aff  236  Pa. 
365,  ?4  A  3511. 

[aj  Objeotlone  to  removal. — Pri- 
vate citizens  who  have  no  special 
property  or  Interest  to  be  affected, 
acting  on  their  own  behalf  and  that 
of  other  citlsens  who  have  not  made 
themselves  litigants,  nor  submitted 
any  motion,  nor  taken  any  exceptions 
before  the  county  court  when  the  lat- 
ter Is  conducting  proceedings  to  alter 
the  location  of  and  to  rebuild  a 
county  bridge,  cannot  review  the  ac- 
tion of  sala  county  court  by  certio- 
rari, and  a  judge  of  the  circuit  court 
has  no  Jurisdiction  or  authority  to 
issue  any  aueh  writ  In  such  a  case. 
This  Is  In  effect  an  attempt  by  pri- 
vate cltlsens  to  substitute  their  own 
Judgment  for  that  of  the  constitu- 
tional and  legislative  authorities. 
Wood  County  CU  v,  Boreman,  34  W. 
Va.  87,  11  SB  747. 

5.  Washer  v.  Bullitt  County,  110 
U.  S.  568.  4  set  249.  28  L.  ed.  249 
[expl  Nelson  County  Ct.  v.  Wash- 
ington County  Ct.,  14  B.  Mon.  (Ky.) 
74]  (holding  that  the  provisions  of 
the  statute  prescribing  the  procedure 
by  which  a  county  could  compel  an- 
other to  co6perate  in  the  erection  did 
not  supersede  the  power  granted  by 
the  general  statute).  And  see  Gil- 
man  v,  Contra  Costa  County.  6  Cal. 
426  (holding  that  where  a  creek  was 
the  dividing  -line  between  the  city  of 
Oakland  and  the  remainder  of  Contra 
Costa  county,  either  the  city  or 
county  would  have  jurisdiction  to 
build  it). 

[a]   m  WaaUBtftea  L.  (1313)  c  66 


5  1  authorises  the  state,  or  any 
county,  city,  or  town.  Jointly  or  sep- 
arately, to  Join  with  any  adjoining 
state,  coun^,  city,  or  town  In  the 
conartructlon  of  any  bridge.  Section 

6  provides  for  the  issuance  of  bonds 
by  counties  to  meet  the  coat  of  con- 
structing any  such  bridge.  Section 
11  provides  that,  when  the  county 
commissioners  deem  It  advisable  to 
construct  such  a  bridge,  they  may 
enter  Into  an  agreement  for  the  con- 
struction thereof.  It  was  held  that 
the  county  commissioners  are  au- 
thorized to  contract  for  the  construc- 
tion of  a  bridge  In  conjunction  with 
an  adjoining  county  In  another  state, 
where  the  enterprise  Is  undertaken 
by  the  county  and  a  city  therein 
without  the  aid  of  the  state,  not- 
withstanding other  provisions  of  the 
act,  apparently  giving  the  manage- 
ment of  the  enterprise  to  the  state 
through  its  highway  board,  it  being 
apparent  from  the  act  that  these  pro- 
visions apply  only  where  the  state 
alone,  or  with  a  county,  city,  or 
town.  Joins  with  an  adjoining  state 
or  some  subdivision  thereof  In  the 
construction  of  the  bridge.  Rands  v. 
Clarke  County,  79  Wash.  162.  139  P 
1090. 

8.  See  Browning  v.  Owen  County, 
44  Ind.  11 ;  McFeeters  v.  Blanken- 
shlp,  123  N.  C.  661,  31  SB  876  (the 
latter  case  holding  that  Code  t  2014, 
giving  county  commissioners  the 
power  "to  appoint  where  bridges 
shall  be  made.^'  must  be  construed 
with  subsequent  sections  providing 
for  the  construction  of  hridges  over 
streams  between  counties,  and  that, 
under  such  statutes,  a  county  could 
not  build  a  bridge  over  a  boundary 
stream  without  joining  with  another 
county). 

7.  Abendroth  v.  Greenwich,  29 
Conn.  866  (holding  that  any  under- 
taking of  the  town  with  regard  to 
such  a  structure  Is  without  consider- 
ation and  beyond  Its  power). 

8.  Stearns  v.  Hinsdale.  61  N.  H. 
438. 

[a]  Zb  Hew  HamnsUre,  under  L. 
(1881)  c  67  It  11,  12,  conferring  on 
the  towns  on  the  Connecticut  river 
the  power  to  contract  with  the  Ver- 
mont towns  opposite  as  to  the  erec- 
tion of  bridges  across  the  river.  It  Is 
held  that  the  authority  is  vested 
exclusively  in  the  town,  to  be  exer- 
cised at  their  option,  the  county  com- 
missioners having  no  interest  there- 
with. Steams  v.  Hinsdale,  61  N.  H. 
438. 

9.  Oould  V.  Schermer.  101  Iowa 
682.  70  NW  697;  OUlette-Hersog 
Mfg.  Co.  v.  Aitkin  County,  C9  Minn. 
297,  72  NW  123:  State  v.  South  Caro- 
lina K.-  Co.,  28  S.  C.  23,  4  SB  796. 

[a]  HewM  of  utUUrs  over 
streams  I  TTndrr  a  statute  authoris- 
ing the  construction  of  a  bridge  a 
certain  height  above  the  bed  of  the 
river,  such  height  must  be  main- 
tained, although  the  distance  be- 
tween the  bottom  of  the  bridge  and 
the  water  Is  lessened  by  natural  de- 
posits. State  V.  South  Carolina  R. 
Co..  28  S.  C.  23,  4  SE  796. 

[b]  Wldtlk— (1)  UndeiL  a  statute 
requiring  that  where  a  prlagekl»4uillE/:> 

Digitized  by  VjOUVTC 


438  [9G.J.] 


BRIDGES 


[J§  18^19 


the  county  or  town  officials  are  usually  invested  with 
a  discretion  aa  to  the  kind  of  bridge  to  be  erected/" 
the  proper  method  of  eirection/^  and  the  time  which 
should  be  consumed  in  completing  the  structure," 
snbject  to  the  limitation  that  the  bridge  must  be 
such  as  the  convenience  and  safety  of  the  public 
require.^'  In  conatmctii^  a  bridge  those  on  whom 
the  duty  rests  are  required  to  provide  not  only  for 
the  ordinary  business  use  of  the  structure  but  also 
for  what  may  fairly  be  anticipated  for  the  proper 
accommodation  of  the  public  at  large  in  the  various 
occupations  which  may  be  pursued  in  the  locality 
where  it  is  situated.**  They  are  not  required,  how- 
ever, to  anticipate  every  conceivable  strain  to  which 


the  bridges  may  be  subjected,"  or  to  provide  for 
unreasonably  heavy  loads. "  It  cannot  be  a  legal 
wrong  to  build  according  to  the  light  of  the  times 
when  the  building  is  done. So  it  has  been  held 
that  a  county  is  not  bound  to  adopt  the  best  known 
plan  for  bridge  building,  its  duty  being  fulfilled  by 
the  adoption  of  a  plan  approved  by  competent  me- 
chanics aa  suitable  for  the  place  where  the  bridge  is 
to  be  built  and  by  vigilance  in  seeing  that  its  con- 
struction is  conducted  by  reasonably  competent 
builders." 

19]  (2)  Approaches.  Inasmuch  us  the  ap- 
proaches necessary  to  render  a  atructure  accessible 
are  Intimately  included  by  the  term  "bridge,"'* 


across  a  stream  on  a  public  road 
more  than  three  feet  above  the  level 
of  the  bank  on  either  side  of  such 
stream  It  shall  be  at  least  sixteen 
feet  wide,  the  requirement  with  re- 
gard to  width  Is  aufflclently  observed 
where  It  appears  that  between  the 
trusses  and  the  innermost  projecting 
part  of  the  superstructure  the  dis- 
tance is  sixteen  feet,  although  it 
also  appears  that  wheelguards  four 
inches  wide  and  six  Inches  high  are 
laid  on  the  floor  and  encroach  on  the 
Sixteen  feet.  Otllette-Hersog  Mfg. 
Co.  V.  Aitkin  County,  69  Hinn.  297, 
72  NW  128.  (2>  Inasmuch  as  Code 
(1S97)  !  1001  expressly  provides  that 
public  bridges  must  not  be  less  than 
sixteen  feet  wide,  a  road  supervisor 
is  not  Justified  by  the  resolution  of 
the  town  trustees  in  erecting  a 
bridge  under  fourteen  feet  wide. 
Gould  V.  Schermer,  101  Iowa  682,  70 
NfV  S97 

10.  DavIesB  County  v.  State,  141 
Ind.  187,  40  NE  686;  Andrews  v. 
Wecherman.  144  Mich.  199.  107  NW 
870  (holding  that,  where  a  township 
laid  out  a  highway  so  that  it  crossed 
a  mill  pond,  in  erecting  a  crossing 
over  the  pond  It  was  not  limited  to 
any  particular  form  of  structure,  but 
waa  merely  under  obligation  to  leave 
a  Bufflcient  opening  for  the  flow  of 
water  at  all  ordmary  stages,  "A 
waterway  of  sufficient  width  to  carry 
the  flow  of  the  water  at  all  ordinary 
stages  of  both  high  and  low  water  la 
all  that  need  be  provided"). 

11.  Thornton  v.  Roll.  118  111.  360, 
8  NE  146;  State  v.  Martin  County, 
126  Ind.  847,  26  NE  286;  Barker  v. 
Oswegatohle,  10  NTS  884;  Com.  v. 
PIttston  Ferry  Bridge  Co.,  148  Pa. 
621,  24  A  87. 

[a]  They  are  not  divested  of  suob 
discretion  until  the  bridges  are  eon- 
stmoted;  and  It  la  not  within  the 
power  or  the  courts  to  control  their 
procedure.  State  v.  Martin  County, 
126  Ind.  247.  26  NE  286. 

[b1  Xelght  of  Inldge^In  re- 
building its  bridge,  a  bridge  company 
can  construct  it  of  a  greater  height 
than  the  former  bridge.  If  necessary 
to  avoid  Injury  from  ice  and  floods, 
even  though  such  elevation  necessi- 
tates the  construction  of  reasonable 
and  proper  approaches.  Com.  v. 
PIttston  Ferry  Bridge  Co.,  148  Pa. 
621.  24  A  87. 

[c]  Snperlntendenoe  of  oonatruo- 
tlon^-(l>  The  party  whose  duty  it  Is 
to  superintend  the  construction  of  a 
bridge  must  be  determined  by  the 
statutes  of  each  state.  Under  a  stat- 
ute which  provides  that  county 
boards  may  authorise  towns  to  build 
bridges  and  to  issue  their  bonds  in 
payment  therefor,  the  county  board 
may,  In  its  resolution,  authorise  the 
building  of  a  bridge  and  appoint  com- 
missioners to  supervise  Its  construc- 
tion, although  such  power  of  appoint- 
ment is  not  expressly  conferred  by 
the  act.  Barker  v.  Oswegatchie,  10 
NTS  884.  (2)  So  too,  where  a  stat- 
ute invests  a  commissioner  of  high- 
ways with  the  care,  superintendence, 
r«palr,  and  improvements  of  hlsh- 
ways  and  bridges  within  his  town, 
and  also  charges  him  with  the  cus- 
tody and  disbursement  of  whatever 


money  is  raised  by  the  town  for 
those  purposes,  if  the  town  raises  a 
sum  of  money  for  the  erection  of  a 
bridge,  such  commissioner  Is  charged 
with  the  duty  of  superintending  the 
erection  of  It,  in  the  absence  of  any 
action  placing  the  work  in  the  hands 
of  other  agents.  Berlin  Iron  Bridge 
CO.  V.  Wagner.  B7  Hun  846.  10  NTS 
840.  (8)  For  superintendence  and 
control  of  the  erection  of  a  bridge 
under  the  course  of  Kentucky,  Cali- 
fornia, and  Indiana  decisions  see 
Bullitt  County  v.  WaSher,  180  U.  S. 
142,  9  set  499,  82  L.  ed.  88S;  Mc- 
Carthy V.  Merced  County,  16  Cal.  A. 
576,  116  P  468:  Deweese  v.  Hutton, 
144  Ind.  114,  43  NE  12. 

Id]  Tot  antlunlty  of  oomala- 
aloner  to  enter  on  land  and  take  tim- 
ber or  other  material  for  the  con- 
struction of  a  bridge  see  Schmidt  v. 
Densmore,  42  Mo.  226  (construing 
Rev.  St.  [1866]  c  63). 

19.    Tuggle  V.  Atlanta,  67  Ga.  114. 

[a]  What  constitutes  abuse  of 
discretion. — In  the  building  of  a 
bridge  one  hundred  and  forty  feet  in 
length,  sixty  feet  In  width,  and  cost- 
ing fourteen  thousand  dollars,  where 
the  city  authorities  allowed  a  chasm 
In  the  street  to  remain  unbrldged  for 
four  months  after  the  wooden  bridge 
which  spanned  the  stream  had  been 
removed,  and  consumed  about  the 
same  length  of  time  in  having  the 
new  bridge  put  In  its  place,  such 
delay  cannot  be  considered  as  an 
abuse  of  discretion  on  the  part  of 
the  municipal  authorities.  Tuggle  v. 
Atlanta,  67  Ga.  114. 

13.  Ark. — Dardanelle,  etc.,  Co.  v. 
Croom.  96  Ark.  284,  129  SW  280,  80 
LRANS  360. 

Ky. — Clay  City  v.  Roberts,  124  Ky. 
694,  99  SW  661,  80  KyL  820. 

La. — Lawson  v.  Shreveport  Water- 
works Co.,  Ill  La.  73,  36  S  390. 

Nebr. — Deppe  v.  Colfax  County,  94 
Nebr.  «82,  144  NW  261;  Peltsmleler  v 
Colfax  County,  94  Nebr.  676,  144  NW 
248. 

N.  T. — Mather  v.  Crawford,  86 
Barb.  664. 

Vt.— State  V.  Wllllston,  81  Vt.  158. 

[a]  Vontoou  bridge. — Where  a 
town  is  authorised  to  build  a  bridge 
across  a  stream  It  Is  Ita  duty  to 
build  a  more  permanent  and  substan- 
tial structure  than  a  pontoon  bridge. 
Clay  City  v.  Roberts,  124  Ky.  694,  99 
SW  661,  SO  KyL  820. 

[hi  Guard  rails.— A  guard  rail 
phould  be  efTectlve  for  the  purpose 
for  which  it  was  erected,  and  should 
therefore  be  constructed  and  main- 
tained In  such  a  reasonably  strong 
and  substantial  manner  aa  to  with- 
stand the  ordinary  weights  and 
forces  expected  to  be  pressed  against 
it.  This  is  necessary  In  order  to  put 
the  railing  In  a  safe  condition  for 
travel  in  the  ordinary  manner  over 
such  bridge.  Dardanelle,  etc.,  Co.  v. 
Croom.  95  Ark.  284,  129  SW  280,  80 
LRANS  360. 

[cj  It  would  he  a  good  defease  by 
a  oommlssloner  of  highways  against 
a  claim  for  paying  for  the  building 
of  a  bridge  ordered  by  hie  prede- 
cessor to  show  that  the  bridge  was 
not  connected  with  the  public  high* 
way  or  formed  no  part  of  It,  and  that 


the  public  could  not  use  It  for  any 
purpose  without  tha  perminlon,  ex- 
pressed or  implied,  of  the  owner  of 
the  land.  Mather  v.  Crawford.  86 
Barb.  (N.  T.>  E<4. 

14.  Anderson  v.  St.  Cloud.  79  Minn. 
88,  81  NW  746;  Korarlk  t.  Saline 
County.  86  Nebr.  440,  125  NW  10S2. 
186  AmSR  704,  27  LRANS  832  and 
note;  Seyfer  v.  Otoe  County,  66  Nebr. 
566,  92  NW  766;  Gehrlnger  v. 
Lehigh  County.  231  Pa.  497,  80  A  987, 
36  LRANS  1127.  To  same  eftect  Mc- 
Cormick  v.  Washington  Tp..  112  Pa. 
186.  4  A  1 64 ■  Zimmerman  v,  Cone- 
raaugh  Tp.,  1  Pa.  Cas.  619,  6  A  45. 

[a]  Traction  englASS. — Where  the 
use  of  traction  engines  in  a  locality 
had  been  common  for  several  years, 
the  use  for  that  purpose  of  a  bridge 
built  In  that  locality  was  one  which 
might  reasonably  have  been  antici- 
pated by  the  municipality  charged 
with  the  duty  of  construction  and 
for  which  It  waa  bound  to  provide. 
Anderson  v.  St.  Cloud,  79  Minn.  &>i. 
Rl  NW  746;  Central  City  v.  Marquis, 
75  Nebr.  233,  106  NW  221;  Hardin 
County  V.  Coffman,  18  Oh.  Clr.  Ct. 
254,  10  Oh.  Cfr.  Dec  91  (steam 
thresher). 

16.  Fulton  Iron,  etc..  Works  v. 
Kimball  Tp.,  52  Mich.  146.  17  NW  733 
(such,  for  Instance,  as  the  passage  of 
heavy  machinery  of  a  kind  not  used 
when  the  bridge  was  built). 

16.  Ind. — Vermillion  County  v. 
Chipps,  181  Ind.  66,  29  NB  1066,  16 
LRA  228;  Porter  County  v.  Dtunke. 
94  Ind.  72. 

Iowa. — ^Tordy  v.  Marshall  County. 
86  Iowa  34t),  68  NW  298. 

Mass. — Oregory  v.  Adama.  14  Cray 
242  (elephanU). 

MIclL — Moore  v.  Haselton  Tp..  118 
Mich.  426,  7S  NW  »77;  Medina  To. 
v.  Perkins,  48  Mich.  67,  11  NW  810. 

Nebr. — Seyfer  v.  Otoe  County.  66 
Nebr.  666,  92  NW  766. 

N.  T. — Clapp  T.  Ellington.  61  Hun 
68,  3  NTS  616. 

Pa. — Coulter  v.  Pine  Tp.,  164  Pa. 
541,  SO  A  490:  McCormlck  T.  Wash- 
ington Tp.,  112  Pa.  186,  4  A  164. 

[a]  Tkam  "a  township  ...  is  not 
required  to  assume  that  its  bridges 
will  be  used  In  an  unusual  and  ex- 
traordinary manner,  either  by  cross- 
ing at  great  speed  or  by  the  passing 
of  a  very  large  and  unusual  weigbL 
As  it  does  not  anticipate  any  aucb 
use  It  is  not  required  to  so  build  as 
to  protect  against  Injury  resulting 
from  reckless  conduct.  Its  llabtlltr 
stops  with  constructing  and  main- 
taining Its  bridges  so  as  to  protect 
against  injury  by  a  reasonable, 
proper  and  probable  use  thereof  in 
view  of  the  surrounding  circum- 
stances, such  as  the  extent,  kind  and 
nature  of  the  travel,  and  business  on 
the  road  of  which  it  forms  a  part" 
McCormack  v.  Washington  Tp..  112 
Pa.  186,  186.  4  A  164  [quoted  with 
appr  Clulow  v.  McClelland.  151  Pa. 
583.  685.  25  A  147.  17  LRA  6501. 

17.  Fulton  Iron.  etc..  Works  v. 
Kimball  Tp.,  52  Mich.  146.  150,  17 
NW  733. 

la.    Chllds    V.    Crawford  County. 
176  Pa.  139.  34  A  1020. 
19.   See  supra  S  1. 
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it  follows  that  a  duty  to  build  a  bridge  prima  faeie 
carries  with  it  a  duty  to  construct  the  approaches,^ 
although  the  tern  may  be  so  used  that  the  courts 
will  construe  it  to  mean  only  the  bridge  straotore 
proper." 

[i  20]  f.  Oontnicts  for  Boilding— »(1)  In  Oen- 
«r^i— (ft)  Power  To  Mike.  Where  a  tbwn  is  under 
DO  l^al  obligation  to  build  a  bridge,  a  contract  for 
its  construction  could  not  be  considered  necessary 
to  the  exercise  of  the  town's  corporate  or  adminis- 
trative  powers,  and  therefore  would  not  be  binding 


so.  Albee  v.  Floyd  County.  48 
Iowa  177;  St.  IfOUls  v.  Terminal  R. 
Assoc..  211  Mo.  S64,  109  SW  641; 
Westfleld  V.  Tioga  County,  160  Pa, 
1S2,  24  A  700;  Penn  Tp.  v.  Perry 
County,  78  Pa  457;  Com.  t.  Swatara 
Tp.,  4  Pa.  Diat.  468,  16  Pa.  Co.  490, 
U'Monts-  Co.  (Pa.)  167:  Com.  v. 
Westfield,  11  Pa.  Co.  369, 

[a]  Wliat  not  an  approaeli*— A 
Btretch  of  ground  eight  hundred  and 
fifty  feet  over  the  private  property 
of  a  citizen  cannot  be  regarded  as  a 
mere  approach  to  a  bridge.  Nop 
would  the  obligation  of  a  county  to 
build  proper  approaches  Impoae  on 
ft  the  duty  to  lay  out,  open,  and 
construct  public  roada;  ana  county 
commissioners  cannot  be  compelled 
by  mandamus  to  construct  such  an 
Approach  to  a  county  bridge  where 
the  bridge  does  not  connect  with  the 
public  highway,  since  th«  commis- 
sioners have  no  power  to  appropriate 
private  land  or  to  lay  out  a  high- 
way to  a  bridge.  Com,  v.  Xx>omla, 
128  Pa.  174.  18  A  385. 

n.  New  Haven  County  v.  Mil- 
ford,  E4  Conn.  K6g,  80  A  768;  Fhllltps 
T.  East  Haven,  44  Conn.  26:  New 
Haven  v.  New  York,  etc.,  R.  Co..  89 
Conn.  128.  Compare  State  v.  Fair- 
field County,  68  Conn.  16,  85  A  801 
(holding  that  Pub.  Acta  [18961  |  266, 
as  amended  by  Pub.  Acts  [1889]  o 
214  p  129.  was  Intended  to  provide 
that  the  towns  which  had  conveyed 
their  property  and  bridges  to  the 
county  under  the  general  statute 
should  build  approaches.  If  not  al- 
ready built,  and'  convey  tbMn  to  the 
counties,  and  that  then,  and  not 
mtll  then,  the  counties  should  take 
charge  of  such  brldses,  Including  the 
approaches). 

S8>  See  generally  Building  and 
Construction  Contracts  post  p,  888. 

[a]  OenstmeUon  of  e«HitrMrt^a) 
A  contract  for  the  coastructlon  of  a 
county  bridge,  calling  for  the  con- 
stmctton  of  a  bridge  "In  accordance 
with  plans  on  file  and  forming  a 
part  of  this  contract,"  refers  to  the 
plans  on  file  at  the  time  of  the  exe- 
cution of  the  contract,  although  the 
plana  orlginallv  adopted  dlfCered 
therefrom.  Webb  County  v.  Hasle, 
SI  Tex.  Civ.  A.  18,  118  SW  188,  (2) 
The  Jurisdiction  to  determine  wliether 
a  contract,  whereby  the  owner  of  a 
mill  site  near  which  a  public  hlgh- 
^ny  including  a  bridge  ft  to  be  eon- 
stmcted  deeds  to  the  county  the 
right  of  way  for  the  highway  and 
contributes  to  the  erection  of  the 
bridge  on  condition  that  he  shall  have 
the  right  to  Join  his  mllldam  to  the 
piers  01  the  bridge  and  to  use  them  as 
bulkheads,  will  be  detrimental  to  the 

rl  of  the  public  or  of  the  county  In 
corporate  capacity,  Is  primarily 
vested  in  the  county  authorities  hav- 
ing In  charge  the  subject  matter  of 
ipada  and  bridges.  Wright  v.  Ployd 
County,  1  Ga.  A.  582,  58  SE  72. 

[b]  OoMtmotlen  of  oontrset  as 
w  J«Bt  ownership. — Where  a  mu- 
Dlclpality  entered  Into  an  agreement 
with  a  railroad,  whereby,  In  con- 
Moeratlon  of  the  former  paying  the 
Increased  cost  of  construction  and 
Jbllfating  itself  to  pay  a  certain 
Dzed  appropriation  for  maintenance 
ana  reconstruction  in  the  future,  the 
railroad  would  construct  the  bridge 
tn  such  manner  as  to  adapt  It  as  a 
roadway  for  vehicles  and  passengers, 
the  parties-  to  such  an  agreement  did 
not  thereby  become  Joint  owners  of 
the  bridge.   The  ownership  remained 


%  the  railroad  corporation,  subject 
to  a  partial  use  by  the  municipality, 
under  the  terms  and  conditions  or 
the  contract  Iwtween  the  parties. 
Olitt  V.  Shreveport.  62  La.  Ann.  1203, 
27  3  688. 

83.  Donnelly,  v.  Ossining,  18  Hun 
CN.  T.)  862.  To  same  effect  Uhl  V. 
Douglass  Tp.,  27  Kan.  80. 

[aj  Oonnty  Judge. — In  Iowa  the 
right  of  the  county  Judge  to  contract 
for  the  construction  of  a  bridge,  the 
cost  of  which  does  not  exceed  five 
hundred  dollars,  Is  not  dependent  on 
the  raising  of  a  special  tax  U>  meet 
the  expense,  since  If  no  special  tax 
Is  levied  the  expense  may  be  paid 
from  the  ordinary  county  revenue; 
and  such  Judge  may  contract  for  a 
bridge  over  a  watercourse  on  a  public 
roaa  If  water  therein  exists  with 
BuRlclent  frequency  to  render  a 
bridge  essential  to  a  safe  and  con- 
venient passace,  although  no  con- 
stant stream  or  water  passes  through 
IL  Zx>ng  V.  Boone  County,  86  Iowa 
60. 

[b]  Power  of  svvervlaora  to  bind 
two  oonatles. — Ind.  Rev.  St.  (1894) 

iZZGZ,  relating  to  the  erection  of  a 
ridge  by  two  counties  Jointly,  pro- 
vides that  the  boards  of  county  com- 
missioners while  in  Joint  session 
shall  appoint  one  or  more  superin- 
tendents who  shall  have  full  control 
and  supervision  of  the  erection, 
"subject,  however,  to  such  regula- 
tions as  such  boards  of  county  com- 
missioners may  determine  upon." 
It  was  held  that  the  superintendent 
thus  appointed  by  two  counties  could 
bind  them  at  least  to  the  extent  that 
a  superintendent  appointed  by  one 
county  could  bind  It  as  provided  by 
g  8278  of  the  statute.  CbxtoH  County 
V.  O'Connor,  187  Ind.  822,  86  NB  1006, 
87  NE  18. 

[c]  Tomahto  o8inials.— In  Kan-> 
sas  ft  has  been  held  that  the  statute 
does  not  absoluttiy  forbid  township 
ofncers  to  make  contracts  for  the 
constrnctlon  of  a  bridge,  the  cost  of 
which  la  more  than  two  hundred  dol- 
lars, when  they  hate  funds  obtained 
from  road  taxes  or  otherwise  which 
may  be  so  appropriated.  Valley  Tp. 
V.  King  Iron  Bridge,  etc,  Co.,  4  Kan. 
A.  622.  45  P  660.  See  also  Perry  t. 
Ames.  26  Cal.  872  (discussing  this 
question). 

M.  I^ong  V.  Boone  County  82  Iowa 
181;  Bayne  Wright  County,  90 
Minn.  1.  95  NW  466:  Webb  County  t. 
Hasie,  62  Tex.  Clv.  A.  16.  118  SW  IBS. 

Sal  In  Tesas,  under  Kev.  St. 
9E>  art  4792  conferring  on  the 
commissioners'  court  full  authority 
to  cause  all  necessary  bridges  to 
be  bulH.  In  their  respective  counties, 
the  county,  In  the  absence  of  any 
statute  restraining  the  exercise  of 
such  power,  may  contract  for  the 
construction  of  a  bridge  according 
to  plans  differing  from  those  orig- 
inally adopted.  Webb  County  v. 
Hasle,  62  TAX.  Clv.  A.  16,  118  SW 
188 

26.  Mullarky  v.  Cedar  Falls,  19 
Iowa  21;  Slmonds  v.  Heard.  23  Pick. 
(Mass.)  120,  84  AmD  41;  Royalton  v. 
Royalton,  etc..  Turnp.  Co.,  14  Vt.  811. 
See  also  New  Albany  v.  Iron  Substruc- 
ture Co.,  141  Ind.  600,  40  NE  44  (hold- 
ing that,  although  Rev.  St.  [1894]  B 
3288  provides  that  all  bridges  costing 
over  nve  hundred  dollars  built  within 
city  limits  shall  be  constructed  by 
the  county  board,  yet.  inasmuch  as  a 
subsequent  section  of  the  statute 
gives   cities   authority   over  their 


on  it;"  bnt  giving  a  county  authority  to  build  and 
repair  bridges  impliedly  gives  it  the  power  to  con- 
tract for  their  construction,"  and  a  town,  having  by 
its  charter  the  control  of  its  streets,  may  contraet 
for  the  construction  of  free  bribes  eonnectiiu' 
them," 

21]  (b)  Vftlidity.  It  is  essential  to  the  valid- 
ity of  a  contract  for  the  erection  of  a  bridge  thai 
the  statutory  provuions  authorizing  its  eonstroction 
be  closely  adhered  to,^  although  where  there  is  no 
statute  limiting  the  power  of  the  board  of  chosen 


streets  and  bridges  and  the  con- 
struction of  the  latter.  If  a  city, 
without  consulting  the  county  board, 
builds  a  bridge  within  its  limits 
costing  a  greater  amount  than  five 
hundred  dollars  It  cannot  defend  an 
action  for  the  contract  price  on  the 
ground  that  the  contract  was  ultra 
vires). 

"The  object  Itself  being  legitimate. 
It  becomes  a  necessary  means  to  an 
end,  and  to  do  so  was  not  an  undue 
exercise  of  authority."  But  such 
corporation  has  no  right  to  erect  a 
toll  bridge  on  Its  streets  for  pe- 
cuniary benefit.  Mullarky  v.  Cedar 
Falls,  19  Iowa  21,  24. 

[al  A  eonmlttee  obosen  by  a 
town  to  bnlld  a  bridgo  has  power  to 
bind  the  town  by  a  contract  for 
building,  although  It  Is  authorized 
only  by  vote  to  borrow  money  for 
the  purpose  of  rebuilding.  SImond 
v.  Heard,  23  Pick.  (Mass.)  120.  24 
AmD  41. 

88.    Ark. — Monroe  County 
Brown,  118  Ark.  624,  177  SW  40. 

Oa. — Brantley  v.  Lee,  129  Oa.  600, 
77  SE  788. 

111. — Deer  Park  Highway  Comrs.  t. 
Wrought  Iron  Bridge  Co.,  8  III.  A. 
570. 

Ind. — Driftwood  Valley  Tump. 
Co.  V.  Bartholomew  County,  72  Ind. 
226. 

Kan. — ^Wyandotte  County  v.  Davis, 
92  Kan.  672.  141  P  665.  XRA1915A 
198. 

Me. — Moor  v.  ComviUe,  II  He. 
867. 

Mich. — ^Mackey  t.  Columbus  Tp., 
71  Mich.  227,  88  NW  899. 

Minn. — Hooper  v.  Webb,  27  Minn. 
486.  8  NW  689r 

Mo. — Sparks  v.  Jasper  County,  218 
Mo.  218,  112  8W  165. 

Nebr. — Whedon  v.  ■  lAncaster 
County,  80  Nebr.  682.  114  NW  1102. 

N.  J. — ^Browning  v.  Bergen  County, 
79  N.  J.  L.  494.  76  A  1064. 

N.  T.— Peo.  Crater  Bay,  175 
N.  y.  894,  67  NE  680  frev  80  App. 
Dlv.  280.  80  NTS  190]. 

Okl.— Kay  County  v.  Smith,  148  P 
111;  Dolesal  v.  Boatlck.  41  ^1.  748, 
139  P  964. 

Pa. — In  re  White  Clay  Creek 
Bridge.  6  Pa.  Co.  866. 

Wash. — Qreen  v.  Okanogan  County, 
60  Wash.  309.  Ill  P  226,  114  P  467. 

"As  boards  of  county  commission- 
ers themselves  are  but  creatures  of 
the  statute,  they  must  pursue  and 
exercise  the  powers  conferred  on 
them  in  strict  compliance  with  the 
statutes.  Only  by  so  doing,  can 
they  bind  their  principal.  Contracts 
entered  into  In  defiance  of  the  man- 
ner pointed  out  by  the  statutes,  or 
which  have  no  support  In  the  stat' 
utes,  bind  no  one.  .  .  .  The  proceed- 
ings, in  so  far  as  they  affect  the 
county  are-  nullities."  Green  v. 
Okanogan  County,  60  Wash.  809,  319, 
111  P  226.  114  P  467. 

[a]  AdTsrtialar  for  Wda..— (1) 
Where  a  statutory  or  organic  provi- 
sion requires  advertisement  and  op- 
portunity for  competitive  bids  for 
the  work  of  constructing  a  bridge, 
any  agreement  between  the  county 
board  and  a  bidder  without  adver- 
tisement and  opportunity  for  com- 

getltlve  bids  Is  void.  Dolesal  v. 
ostlck,  41  Okl.  743,  139  P  964.  (2) 
Similarly  the  alteration  of  a  contract 
between  the  county  board  and  the 
bidder  for  the  construction  of 
bridges,  without  readvertlsement  and 
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fireeholders  in  the  letting  of  contracts  for  bridge  con- 
strnetion,  they  are  limited  only  by  the  rule  that  their 
acts  must  be  done  in  good  f  ai^  and  as  a  result  of  an 
honest  exercise  of  discretion."  It  is  likewise  emen- 

vold.  Dolezal  v.  Bostick,  41  Okl. 
743,  139  P  9S4.  (8)  Under  the  stat- 
ute requiring  county  commissioners 
In  letting  a  contract  Involving  an 
expenditure  of  over  one  hundred  and 
fifty  dollars  to  advertise  three  weeks 
for  competitive  bids,  except  In  caa'e 
of  an  emergency,  the  letting  of  a 
contract  for  a  bridge  over  a  river 
Trlthout  such  advertising  Is  not  war- 
ranted where  all  the  prior  means  for 
crossing  It  are  Intact  and  there  has 
been  no  sudden  Increase  In  the  num- 
ber of  peraons  desiring  to  cross  it. 
but  the  construction  la  necessitated 
only  by  the  fact  that  the  Increase 
In  population  Is  generally  outgrow- 
ing the  existing  niclllties.  Green  v. 
Okanogan  County,  60  Wash.  309,  111 
P  226.  114  P  467.  (4)  The  word 
"responsible,"  as  used  In  the  statute 
requiring  tluit  contracts  for  the  con- 
struction of  county  bridges  be  let  to 
the  lowest  responsible  bidder,  im- 

fiUes  skill.  Judgment,  and  necessary 
ntegrlty  as  well  as  sufficient  flnan- 
elal  reaouroes  and  ability.  Wyan- 
dotte County  V.  Davis,  92  Kan.  C72, 
141  P  S55.  LRA1915A  198.  (6) 
Where,  through  the  use  of  defective 
material,  a  county  bridge  has  to  be 
reconstructed  at  the  county's  cost, 
the  oommlaaloners  may  refuse  to  re- 
gard the  contractor  who  built  the 
same  as  a  responsible  bidder  within 
the  statute  requiring  that  a  contract 
be  let  to  the  lowest  responsible 
bidder.  Wyandotte  County  v.  I>avla, 
92  Kan.  672,  141  P  56B,  XRA1916A 
198.  <6>  The  county  commissioners 
let  a  contract  for  the  building  of 
a  bridge,  which  was  decided  to  be 
Invalid  because  of  an  Irregularity  in 
the  estimate  of  the  cost  of  the 
bridge.  Before  the  decision  was  an- 
nounced work  had  been  begun  on 
the  bridge  under  the  invalid  contract. 
The  county  commissioners  began 
anew  and  advertised  for  bids  for  the 
entire  bridge  on  the  condition  that 
the  successful  bidder  should  settle 
with  the  former  contractor  for  the 
work  done  and  material  furnished 
toward  the  building  of  the  bridge 
and  also  bold  the  county  harmless 
for  double  liability  for  such  work 
and  material.  A  number  of  bids  were 
submitted,  and  the  former  contractor 
became  the  successful  bidder  at  the 
second  letting.  It  was  held  that  the 
terms  and  conditions  of  the  letting 
did  not  substantially  defeat  free 
competitive  bidding  nor  Invalidate 
the  contract  made  with  the  success- 
ful bidder.  Wyandotte  County  v. 
Davis,  94  Kan.  101,  145  P  655. 

[b]  Amount  of  expendltuTM. — (1) 
Contracts  for  the  construction  of  a 
bridge  In  excess  of  the  amount 
which  the  county  may  lawfully  ex- 

gend  are  invalid.  Monroe  County  v. 
rown,  118  Ark.  624,  177  SW  40; 
Jenkins  v.  Newman,  89  Mont.  77, 
101  P  625.  (2)  Under  Ga  Civ.  Code 
(1910)  SS  419.  420.  requiring  a  con- 
tract for  a  bridge  over  a  watercourse 
dividing  two  counties  to  be  let  at 
public  outcry  after  advertisement, 
for  eight  weeks  If  the  contract  is 
likely  to  cost  more  than  five  thou- 
sand dollars,  for  four  weeks  If  less 
than  five  thousand  dollars,  where  the 
county  authorities  bona  fide  believe 
that  the  bridge  is  not  likely  to  cost 
more  than  five  thounand  dollars),  and 
advertise  for  four  weeks,  the  contract 
Is  not  Illegal,  although  It  costs  more 
than  five  thousand  dollars.  Brantley 
v.  Lee,  139  Ga.  600,  77  SE  788, 

[c]  Plans,  apeoilloatloiui,  and  estl* 
mate.— (1)  Under  a  statute  providing 
that  the  county  surveyor  when  di- 
rected by  the  commissioners  shall 
prepare  plans  for  bridges  for  the 
county  and  estimate  the  cost,  the 
letting  of  the  contract  without  such 
estimate  is  Invalid.  Wyandotte 
County  V.  Davis,  92  Kan.  672,  141  P 
B55,  LRA1915A  198.    (2>  The  requlre- 


tial  that  the  contr^t  be  made  with  the  parties  de«g- 
nated  by  statute  to  act  on  behalf  of  the  municipal- 
ity.^ And  one  who  contracts  with  its  agoits  is 
bound  to  aseertjain  and  to  take  notice  of  their  power 


ment  of  the  statute  is  not  met  by 
the  making  of  an  estimate  by  an 
engineer  selected  by  the  commlsslQn- 
ers.  Wyandotte  County  v.  Davis,  92 
Kan.  672,  141  P  5SS,  LiRA1916A  198. 
(3)  Where  the  public  authorities  em- 
powered to  construct  a  bridge  located 
the  bridge  and  employed  an  engineer 
who  made  plans  and  specifications 
therefor  which  provided  that  the  con- 
crete of  the  bridge  should  be  of  thf  , 
best  and  that  the  lumber  should  beo^ 
good  quality,  and  prospective  bidders 
examined  the  plans  and  apeclflcatlons 
and  then  made  separate  olds  for  the 
conatruotlon  of  the  work  according 
thereto,  the  plans  and  specifications 
were  sufficiently  definite  In  detail. 
Hllger  V.  Chrlep,  98  Atlc.  490,  136  SW 
660.  (4)  Bstimates  of  the  cost  of 
bridge  repairs,  made  by  a  deputy 
county  surveyor  under  authority 
from  the  commlsaloners  or  a  com- 
mittee of  same,  or  which  are  ap- 
proved by  the  board,  are  a  aufficlent 
compliance  with  the  statute  requir- 
ing estimates  for  sttch  work.  Mottln 
T.Xeavenworth  County,  89  Kan.  742, 
133  P  165. 

[d]  meoord  of  reporta  Hit  ooiu- 
mittee. — (1)  A  county  board  should 
keep  a  record  of  the  report  of  its 
committee,  surveyor,  or  other  per- 
son delegated  to  make  bridge  repairs. 
Mottln  V.  Leavenworth  County,  89 
Kan.  742,  133  P  165.  (2)  However.  It 
has  been  held  that  tbe  county  board's 
approval  of  bridge  repairs  may  be 
proved,  although  there  was  no  formal 
motion  for  approval  and  no  approval 
recorded.  Mottin  v.  Leavenworth 
County,  supra.  (3)  And  a  valid  claim 
against  a  eounty  for  bridge  repairs 
Is  not  defeated  by  the  absence  of  a 
record  of  the  report  of  the  county 
board's  committee,  surveyor,  or  other 
person  delegated  to  make  auch  re- 
pairs. Mottln  Leavenworth 
County,  supra. 

[e]  truanOiorlsea  alt*. — <1)  Com- 
missioners of  highways  have  no  au- 
thority to  contract  for  the  building 
of  a  bridge  not  abutting  on  highways 
or  on  a  site  not  selected  or  author- 
ized by  the  towns  joined  by  the 
bridge.  Colby  v.  Mt.  Morris,  100 
NTS  862  [aft  191  N.  T.  510  mem,  84 
NB  1111  mem].  (2>  But  where  high- 
ways leading  to  a  bridge  over  a 
stream  on  the  boundary  line  between 
two  towns  were  laid  out  while  the 
bridge  was  In  process  of  construc- 
tion, and  such  highways  were  open 
for  public  use  on  its  completion,  the 
irregularity  or  Illegality  of  the  con- 
tract for  the  construction  of  a  bridge 
made  before  the  highways  leading  to 
the  site  were  laid  out  was  cured. 
Colby  V.  Mt.  Morris,  supra.  See  also 
Huggans  v.  Riley,  51  Hun  501,  4 
NYS  282  [aff  125  N.  Y.  88.  25  NE  992] 
(holding  that,  although  a  commis- 
sioner of  highways  may  have  ex- 
ceeded hla  powers  In  making  a  con- 
tract for  the  erection  of  a  bridge  be- 
fore the  highway  of  which  the  bridge 
will  form  a  part  has  been  laid  out. 
yet.  after  such  highway  has  been  laid 
out,  he  may  cause  the  bridge  to  be 
constructed  at  the  point  of  irrtersec- 
tlon  with  the  stream,  and  for  that 
purpose  may  carry  out  the  former 
contract). 

tfl  DnraUon  of  oontraots. — Under 
Comp.  St.  (1895)  c  78  §t  83-86,  au- 
thorizing the  county  board  to  make 
yearly  contracts  for  the  construction 
of  all  bridges,  such  contracts  may 
not  be  made  for  a  shorter  period 
than  one  year,  nor  can  the  county 
board  evade  the  provision  of  the 
statute  by  terminating  before  its  ex- 
piration a  contract  made  for  one 
year.  Whedon  v.  Lancaster  County, 
iBO  Nebr.  682,  114  NW  1102. 

[g]  Xakug  aeooad  oontraot  b»- 
fore  enlxatlon  of  first. — ^Where  the 
county  board  has  a  yearly  contract 
for  the  constmctlon  of  all  bridges 


in  the  county.  It  may  not  make  an- 
other to  take  effect  before  the  ex- 
piration of  the  first;  but  If  the  oca- 
Bion  for  building  a  bridge  arlaea 
during  the  life  of  the  yearly  contract, 
It  may  require  It  to  be  done,  although 
It  cannot  be  completed  within  the 
term  thereof.  Whedon  v.  L«ncaster 
County,  80  Nebr.  682.  1J4  NW  1102. 

[h]  TnnA  in  exeevtlon  of  con- 
tract.— The  conatructlon  of  a  bridge 
having  been  determined  by  the  town 
board  and  authority  given  to  high- 
way commlsaionars  to  build  the  same, 
evidence  that  an  agent  of  the  bridge 
company  to  whom  the  contract  was 
let  and  the  commissioners  spent  tbe 
night  of  the  day  In  which  such 
action  was  taken  at  the  same  hotel 
and  that  they  want  together  to  se- 
cure legal  advice  aa  to  the  commla- 
aloners'^Iiower  to  contract,  and  that 
the  contract  bound  the  town  to  pay 
five  hundred  dollars  more  for  the 
bridge  than  the  price  at  which  It 
was  prlvatelr  offered  to  certain  of 
the  town  board,  la  not  evidence  of 
fraud  In  the  making  of  the  contract. 
If  the  commlsalonera  did  not  know 
of  the  previous  lesser  price  offered 
by  the  company,  and  the  bridge  con- 
tracted for  was  snltmble  and  well 
worth  the  price  to  be  paid  for  it.  and 
the  oommfasloners  refselved  no  per- 
sonal advantage  from  the  contract 
Basaelln  v.  Pate,  SO  Hia&  368,  63 
NTS  6B8. 

ti]  Aooeptaaoe  by  oommimloiieni. 
rnder  a  statute  providing  that  to 
build  a  bridge  between  adJoininK 
counties  "it  snail  be  lawful  for  the 
commissioners  of  highways  of  such 
adjoining  towns  or  counties  to  enter 
into  contracts,"  etc.,  such  contract 
Is  an  essential  prerequlste  to  a  Joint 
building  and  must  be  accepted  by  a 
majority  of  the  commissioners  of 
each  town  acting  as  a  separate  body; 
the  majority  of  six  at  a  Joint  meet- 
ing cannot  bind  the  towns  even 
though  another  commissioner  signs 
the  contract  after  completion  of  the 
work.  Deer  Park  v.  Wroiwht-lron 
Bridge  Co.,  S  III.  A.  B70  raS^lOl  HI. 
618], 

_  rJI  Wigatatg^d)  If  the  statute 
does  not  require  the  signature  of  all 
the  commissioners  who  are  appointed 
to  contract  for  the  building  of  a 
bridge,  a  contract  by  a  majority  of 
them  is  valid.  Hooper  v.  Webb.  27 
Minn.  485.  8  NW  689.  (2)  So  too. 
where  the  name  of  one  commissioner 
was  signed  by  one  of  the  other  com- 
missioners, and  he,  with  knowledge 
of  the  fact,  acted  with  the  other 
commissioners  without  objection  in 
the  subsequent  completion  of  the  con- 
tract. It  was  held  that  the  contract 
was  valid  as  to  all  three.  Boots  v. 
Washburn,  79  N.  T.  207. 

[k]  ■There  waa  snfitoleiit  ooupU- 
anoe  in  Bullitt  County  v.  Washer,  130 
U.  a.  142.  9  set  499,  32  L.  ed.  886: 
Croley  v.  California  Pac.  R.  Co.,  134 
Cal.  557,  66  P  880;  Knowles  v.  New 
York,  176  N.  Y.  430,  68  NE  860; 
Sanborn  v.  Lindenthal.  41  Misc.  664. 
85  NYS  206:  Cleveland  Cotton  Mills 
V.  Cleveland  County,  108  N.  C.  674, 
13  SB  271:  Piatt  v.  Toledo,  31  Oh. 
Cir,  Ct.  305. 

37.  Bloomfield  v.  Middlesex.  (N. 
J.)  62  A  116. 

38.  Ga. — ^Yow  V.  Sullivan,  129  Ga. 
187,  68  SE  662;  Gaines  v.  Dyer.  IS* 
Ga.  585,  68  SE  175. 

Kan. — Mottin  v.  Leavenworth 
County.  89  Kan.  742,  133  P  165. 

N.  Y.— Colby  V.  Mt.  Morris,  191  N. 
Y.  510,  8*  NB  1111;  Wrought-Iron 
Bridge  Co.  v.  Barnett.  1  NTSt  600. 

N.  C. — McPhail  V.  Cumberland 
County.  119  N.  C.  830.  26  SE  958. 

Okl.— Sexton  v.  Smith,  32  Okl. 
441,  122  P  686. 

R.  I. — Mathewson  v.  Hawkins,  19 
R.  I.  19,  31  A  430. 

[a]     IB  ganaaa,  under  Oen.  St. 
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to  bind  the  municipality  in  respect  of  the  matten 
fovered  by  the  contract.^  In  sdme  jurisdictions  no 
valid  contract  can  be  made  by  the  county  authori- 
ties until  an  appropriation  has  been  made  to  pay  for 
the  same  either  in  whole  or  in  part,""  or  for  the 
expenditure  of  more  than  double  the  amount  of  the 
bridge  fonds^^  or  where  each  township  has  agreed 
to  pay  a  certain  part  of  the  cost."^  And  a  statute 
aathorizing  the  commissioners  of  a  county  to  con- 
tract for  the  construction  of  bridges  and  to  appoint 
persons  to  supervise  the  building  of  the  same  does 
not  authorize  them  to  appoint  agents  to  make  such 
eontraets."  Failure  of  the  contractor's  bond  to  con- 
form strictly  to  the  statute  will  not  absolve  the 
county  from  payment  after  the  bridge  has  been 
accepted  by  it." 

[$  22]  (c)  Batification.  If  a  contract  for  the 
erection  of  a  bridge  is  one  which  the  county  or 


township  has  no  authority  to  make,  it  cannot,  by 
its  subsequent  acts,  ratify  it,'"  and  a  member  of 
the  county  board  of  commissioners  cannot  invest 
with  validity  an  incomplete  aet  of  the  board  or  an 
unauthorized  aet  of  its  individual  members,  and 
the  issuance  of  a  warrant  without  authority  is  no 
ratification  of  an  unauthorized  bridge  contract. 
But  if  the  county  or  township  has  authority  to 
make  the  contract,  it  may  ratify  a  contract  irregu- 
larly entered  into,''  and  it  has  been  held  that  a 
county  may  render  itself  liable  for  extras  on  a 
bridge,  making  the  structure  cost  more  than  the 
contract  price  by  ratifying  recommendations  for 
such  extras  made  by  its  commissioners.^ 

23]  (2)  Liabitity— (a)  In  General— aa.  Of 
Municipality.  If  the  contract  sought  to  be  enforced 
is  a  valid  one,  the  municipality  is  liable  thereon  the 
same  as  any  other  corporation and  it  cannot 


(1909)  S  667,  necessary  bridge  re- 
pairs, requiring  an  expenditure  not 
eiceeding  one  hundred  dollars  may 
be  made  under  a  contract  with  a 
committee  of  county  commlBsioners, 
or  any  suitable  person  authorized 
by  the  board  to  make  such  repairs. 
Mottin  V.  Leavenworth  County,  89 
Ran.  742.  133  P  16E. 

[bl  IB  X9W  Tork,  (1)  the  com- 
missfonera  of  highways  are  the  of- 
ficers designated  by  the  Highway 
Uw,  (L.  [1890],  pp  1201,  1202  C  C68 
If  IIO-ISI),  who  are  given  the  power 
to  enter  into  a  Joint  contract  for 
the  making  or  repair  of  a  bridge 
over  a  strMin  forming  the  boundary 
line  hetween  two  towns,  without  any 
actios  of  the  town's  board  or  vote 
of  the  electora.  Colby  v.  Mt.  Morris. 
100  NTS  S6S  [alt  191  N.  T.  610  mun, 
14  NE  1111  mem].  (2>  But  where 
■nch  commissioners  are  not  in  funds, 
the  authority  to  bnlld  or  to  repair 
a  bridge  over  the  stream  rests  en- 
tirely on  the  board  of  supervisors 
wh)<A  Is  authorised  to  contract  and 
to  borrow  money  for  such  purpose 
br  County  Law  (L.  [18»S1.  p  1761 
c  Gg«  IS  68,  69).  Colby  V.  Mt  Morris, 
supra. 

[c]  IB  north  Oarollna,  under  act 
<18S7)  c  370,  providing  that  con- 
tracts for  the  construction  or  repair 
of  bridges  shall  be  made  by  the 
county  commissioners,  the  -  township 
snpervisora  have  no  power  to  accept 
a  bid  without  reporting  the  same  to 
the  cotnnilssloners  for  approval.  Mo- 
Phall  V.  Cumberland  County,  119  N, 
C.  330,  ZS  3B3  968. 

[d]  IB  Oklahoma  Comp.  L.  (1909) 
9  i7S3  gives  control  of  bridges  more 
than  twenty  feet  long  to  the  county 
commissioners,  and  township  high- 
way  commissioners  cannot  contract 
for  the  building  of  such  bridges, 
^xton  V.  Smith,  82  OfeX  441,  122  P 

99.  Bliss  V.  Blaisdell.  110  Me.  627, 
ST  A  374;  Blalsdell  V.  York,  110  Me. 
m.  87  A  861. 

30.  Pones  Hardware  Co.  V.  Brb, 
U  Ark.  645,  17  SW  7,  18  LRA  Sfi3; 
and  cases  infra  this  note. 

[a]  In  ArkaBi— ,  (1)  construing 
Hansfleld  Dig.  g  1451,  It  was  held 
that  the  fact  that  an  appropriation 
.was  made  to  pay  for  preliminary 
work  In  securing  the  bridge  would 
not  authorise  the  commissioners  to 
let  a  contract  for  the  building  be- 
fore the  required  appropriation  had 
been  made.  Pones  Hardware  Co.  v. 
Erb.  54  Ark.  846,  17  SW  7.  IS  LRA 
353.  (2)  Bat  It  haa  been  held  that 
a  general  appropriation  for  bridge 
purposes,  wholly  or  In  part  unex- 
pended, is  suffldent  to  authorize  the 
county  court  to  enter  Into  a  contract 
for  brldfe  construction.  Watklns  v. 
StoughriOS  Ark.  468,  147  SW  448. 

[b]  b  Seorgla  it  has  been  held 
twt  essential  to  the  validity  of  a 
special  tax  for  the  construction  of 
S'  bridge  that  the  contract  therefor 
shall  have  been  previously  executed. 
Calnes  v.  Dyer,  128  Ga.  686,  68  SE 


175;  Habersham  County  v.  Porter 
Mfg.  Co.,  103  Oa.  013,  SO  SE  647. 

[cl  In  Illinois  highway  commis- 
sioners have  no  authority  to  expend 
money  on  bridges  which  is  not  In 
the  treasury  to  be  -  expended  and 
which  has  not  been  actually  levied, 
nor  is  any  authority  conferred  on 
them  to  anticipate  revenue  and  to 
expend  It  unless  It  is  actually  levied. 
Brauns  v.  Peoria,  82  111.  II;  Adams 
V.  Macoupin  County  Highway  Comrs., 
151  111.  A.  68. 

id]  In  Kansas  Gen.  St.  (1901)  c 
110  art  12,  authorizing  commissioners 
of  highways  In  their  respective  town- 
ships to  construct  permanent  roads 
whenever  their  available  means  will 

fiermlt.  does  not  prohibit  the  bulld- 
ng  of  a  needed  bridge  when  the 
available  means  are  Insufficient  to 
pay  for  the  same,  so  as  to  prevent 
one  who  haa  furnished  materials 
therefor  from  recovering  the  price. 
This  does  not  constitute  a  limitation 
on  their  general  power  to  build 
bridges,  nor  render  their  acts  in 
building  a  needed  bridge,  when  the 
available  means  at  their  disposal 
are  insufficient  to  pay  for  the  same, 
ultra  vires,  Chicago  Lumber,  etc.,  Co. 
V.  Sugar  Loaf  Tp.,  64  Kan.  163,  67  P 
630  [overr  Walnut  Tp.  v;  Heth, 
9  Kan.  A.  498,  69  P  289]. 

31.  Clark  v.  Dayton,  6  Nebr.  192 
(holding  that  a  statute  which  pro- 
vides that  county  commissioners 
may  let  contracts  to  the  lowest  com- 
petent bidder  for  the  Improvement  of 
such  roads  as  may  be  a  general  ne- 
cessity and  pay  for.  the  same  by 
orders  on  the  county  treasurer  pay- 
able out  of  the  county  road  fuQd, 
and  that  no  contract  shall  be  entered 
Into  for  a  greater  sum  than  double 
the  amount  of  money  on  hand  In 
the  county  road  fund,  applies  to  con- 
tracts for  the  erection  of  bridges  as 
well  as  to  Improvements  of  roads). 

3a.  Harlow  v.  Payne  County,  33 
Okl.  888.  125  P  449. 

38.  Potts  V.  Henderson.  2  Ind.  327. 
See  also  St.  Louis  County  v.  Cleland, 
4  MO.  84  (holding  that  a  county  au- 
thorized by  law  to  appoint  a  com- 
missioner to  build  a  bridge  according 
to  a  plan  and  with  materials  di- 
rected by  the  county  court  cannot 
appoint  a  commissioner  with  au- 
thority to  build  a  bridge  on  any  plan 
he  may  think  proper,  and  that  the 
acts  of  such  an  appointee  are  not 
binding  on  the  county). 

34.  Shelby  County  v.  Deprez,  87 
Ind.  509:  Kansas  City  Bridge,  etc., 
Co.  v.  Wyandotte  County,  35  Kan. 
557,  11  P  360  (where  the  bond  did 
not,  on  Its  face,  show  that  It  was 
"for  the  benefit  of  the  bridge  fund." 
as  required  by  statute). 

35.  WroughtMron  Bridge  Co.  v. 
Jasper  Tp.,  68  Mich.  441.  36  NW  218; 
Wrought  Iron  Bridge  Co.  v.  Barrett, 
12  NTSt  194.  To  same  effect  Mobile 
County  V.  Maddox,  (Ala.)  70  S  2S9. 

36.  Mobile  County  v.  Maddox,  su- 
pra, 

37.  Colby  V.  Mt  Morris,  100  NTS 
362  [afC  191  N.  T.  510  mem,  84  NE 


1111  mem]  (holding  that  where, 
after  contracting  for  the  construc- 
tion of  a  bridge  over  a  stream  form- 
ing the  boundary  between  two  townS, 
a  special  town  meeting  voted  to 
raise  a  sum  sufficient  for  the  con- 
struction and  completion  of  the 
bridge  by  the  issuance  of  bonds,  and 
the  board  of  supervisors  was  author- 
ized to  borrow  money  for  such  pur- 
pose, the  action  of  the  board  in  bor- 
rowing the  money  and  the  acceptance 
of  the  bridge  when  completed  by  the 
commissioners  of  the  towns  and  by 
the  state  engineer  operated  as  a 
waiver  of  all  objection  to  the  con- 
tract because  It  was  prematurely  en- 
tered into  by  the  highway  commis- 
sioners); Green  v.  Okanogan  County. 
60  Wash.  809,  111  P  226,  114  P  467 
(holding  that,  although  Uie  contract 
for  the  construction  of  a  bridge  for 
a  county  Is  not  binding  because  en- 
tered into  by  the  county  commission- 
ers without  conformity  with  the  stat- 
utes, yet,  where  It  would  have  been 
legal  if  entered  Into  with  such  con- 
formity, and  the  county  accepts  and 
uses  the  bridge.  It  Is  liable  to  the 
builders  for  Its  reasonable  value,  and 
so  can  recover  of  the  contractors 
who  have  been  paid  the  contract 
price  with  its  money  only  any  excess 
of  such  amount  over  such  reasonable 
value). 

38.  Pusey  v.  Meade  County,  10 

Ky.  Op.  293. 

[al  What  is  not  xatllloatlon  of 
ehonge  in  contraot. — Where  a  board 
of  supervisors  bad  in  their  Indt- 
vtdual  capacity  consented  to  a 
change  In  a  contract  for  the  con- 
struction of  a  bridge,  the  appoint- 
ment of  a  committee  to  examine  the 
same  after  Its  completion,  with 
power  to  accept  or  to  reject  It,  and 
a  subsequent  qualified  acceptance  by 
them,  the  supervisors,  does  not 
amount  to  a  ratification  of  the 
change  In  the  contract  Mallory  v. 
Montgomery  County,  48  Iowa  681. 

39.  Wathlns  v.  Stough,  108  Ark. 
468,  147  SW  443. 

[a]  A  county  la  liable  for  inter- 
est (1)  on  the  contract  price  of  a 
bridge  from  the  time  of  Its  ccmiple* 
tton  until  the  debt  Is  paid.  Morris 
V.  Bell  County,  50  SW  681,  20  KyL 
1912.  (2)  Under  a  contract  for  tne 
construction  of  a  bridge,  providing 
for  monthly  payments  which  were 
not  made.  alUiough  demanded,  the 
contractor  Is  entitled  to  interest 
from  the  time  when  such  payments 
were  due.  Bliss  v.  Blaisdelt  110  Me. 
627.  87  A  874;  Blalsdell  v.  York,  110 
Me.  600.  87  A  361. 

[b]  Uuanthorlsed  respiaslon  hy 
county. — Where  a  coun^,  without 
authority,  rescinded  a  contract  with 
a  bridge  company  for  the  construc- 
tion of  a  bridge,  the  company  la  en- 
titled to  recover  freight  paid  for  ma- 
terial for  the  bridge  which  the 
county  refused  to  receive.  Western 
Bridge,  etc.,  Co,  v.  Cheyenne  County," 
91  Nebr.  206,  136  NW  86,  90  Nebr. 
748,  184  NW  620. 
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defeat  its .  liability  by  failing  to  make  an  appio- 
priation  to  meet  the  cost.*"  And  it  has  been  held 
that  the  municipality  cannot  set  np  mere  technical 
irreglilaritieB  in  the  exercise  of  its  power  to  con- 
tract against  one  with  whotai  it  has  made  a  con- 
tract.*^ But  if  the  bridge  is  built  without  entering 
into  any  contract^*'  or  if  the  contract  is  void,^  it 
has  been  held  that  no  recovery  can  be  had  against 
the  county,  even  on  a  quantum  meruit.  It  has  been 
held  that  even  the  acceptance  and  use  of  the  bridge 
by  the  municipality  does  not  bind  it  to  pay 
for  unauthorized  work  on  the  bridge,  although 
beneficial.*^ 

Deviation  from  contract.   Where  a  bridge  con- 


traetfHT  &uled  to  place  the  bridge  inera  aceordiDg 
to  his  contract,  and  as  a  result  it  was  neeessaiy 
to  remove  and  reconstruct  them,  he  eoold  not  re- 
cover because  of  such  reoonsfmction,  where  the 
defendant  city  did  not,  through  the  members  of  its 
council,  authorize  the  deviation  from  the  contract.** 
[$24]  bb.  Of  Individiul  Ooznmissioners.  It  has 
been  held  that,  if  commissioners  whose  duty  it  is 
to  contract  for  the  construction  of  a  bridge  enter 
into  a  contract  in  excess  of  their  power,  or,  having 
suiBcient  funds  on  hand  to  pay  for  the  work,  allow 
them  to  be  used  for  other  purposes,  they  will  be 
individually  liable,  notwithstandmg  a  olanse  in  their 
contract  exempting  them  from  such  liability.** 


[c]  OhuitfM  In  worked)  Unim- 
portant changes  from  the  plans  and 
specifications  made  to  meet  unfore- 
seen exigencies  will  not  defeat  a 
recovery.  A  fair  and  substantial 
compliance  with  the  terms  of  the 
contract  is  all  that  can  be  required. 
Bryson  v.  Johnson  County,  100  Mo. 
76,  13  SW  239.  (2)  But  a  county 
cannot  be  estopped  by  the  acts  of 
a  person  appointed  by  it  to  look 
after  Its  interest  In  the  construction 
of  bridges  who,  In  collusion  with  the 
contractors.  Is  attempting  to  perpe- 
trate a  fraud  on  the  county  by  the 
substitution  of  material  Inferior  to 
that  called  for  by  the  contract.  Mod- 
ern Steel  Structural  Co.  v.  Van  Buren 
County,  126  Iowa  606.  102  NW  636. 
(3)  No  act  of  an  engineer  appointed 
to  look  after  the  interest  of  a  county 
fn  the  construction  of  bridges  for  it 
by  contractors,  nor  of  any  Individual 
member  of  the  county  board  of  sup- 
ervisors, by  which  act  it  was  sought 
to  permit  the  contractors  to  erect 
bridges  materially  less  valuable  than 
those  which  were  contracted  for,  and 
yet  to  draw  from  the  county  the  full 
contract  price,  will  operate  to  create 
an  estoppel  against  the  county  In 
favor  of  the  d«linquent  contractors 
or  any  person  claiming  under  them. 
Modem  Steel  Structural  Co.  v.  Van 
Buren  C(rant]r>  supra. 

[d]  BxtM  wofk^Uablllty  of  a 
county  for  extra  pay  for  extra  work 
In  the  conatruction  of  a  bridge,  in 
that  there  were  words  on  the  blue 
print  of  the  brldre,  prepared  by  the 
county,  which  led  the  contractors  to 
believe  that  gravel  and  bardpan 
would  be  found  In  the  river  Md 
where  the  piers  were  to  be  placed, 
whereas  the  river  bed  contained  large 
masses  of  rock  so  wedged  together 
that  they  had  to  be  removed,  at  ad- 
ditional cost,  before  piling  could  be 
driven,  in  no  way  conflicts  with  the 
rule  that  a  county  is  not  liable  for 
the  tortious  acts  of  its  offlcers.  Tal- 
bott  v.  St.  Joseph  County,  42  Ind.  A. 
198,  85  NE  376. 

te]  Delay. — Where  the  record  of 
a  county  hoard  of  supervisors,  show- 
ing an  award  of  a  contract  for  the 
erection  of  the  bridge,  specially  re- 
ferred to  a  written  agreement  which 
the  board  authorised  Its  president  to 
enter  into  with  the  contractor,  the 
written  agreement  became  a  part  of 
the  contract,  so  that  provisions  con- 
tained therein  excusing  the  con- 
tractor for  delay  under  certain  con- 
ditions were  available  to  the  con- 
tractor. Marion  County  v.  Poxworth, 
83  Miss.  677,  36  S  36. 

40.  Bliss  V.  Blalsdell,  110  Me. 
E27,  87  A  374;  Blatsdell  V.  York,  110 
Me.  600,  87  A  361  (where  It  was  said 
that  Jiahtllty  on  the  part  of  the 
town  was  created  when  the  contract 
was  signed;  and  that,  if  the  con- 
tractor saw  fit  to  proceed  with  the 
work  and  lb  rely  on  future  appro- 

erlatlons  or  on  collecting  his  debt 
y  other  means,  he  had  a  legal  right 
so  to  do). 

41.  Walker  v.  Vermilion  County, 
143  III.  A  286.  To  same  effect  MIUl- 
kin  V.  allium,  185  Ky.  280,  122  SW 


151;  Taymouth  Tp.  v.  Koehler,  26 
Mich.  22.  McPhall  v.  Cumberland 
County,  119  N.  C.  830,  26  SE  968 
(discussing  this  question). 

[a]  ThnSt  (1)  a  county  cannot  de- 
fend, as  against  a  contract  for  the 
construction  of  a  bridge,  on  the 
ground  that  the  three  supervisors 
appointed  had  not  Sled  an  Itemized 
statement  of  the  cost  and  have 
never  certified  to  the  county  that 
such  bridge  has  been  accepted  by 
them.  "The  builder  cannot  be  h«ld 
in  default  because  the  county  board 
failed  to  appoint  or  name  other  su- 
pervisors to  act  in  the  place  of  those 
whose  term  had  expired."  Walker 
V.  Vermilion  County,  143  111.  A.  236. 
(2)  So  a  county  cannot  defend,  as 
against  a  contract  for  the  construc- 
tion of  a  bridge,  on  the  ground  that 
the  contract  price  was  less  than  the 
estimated  price,  as  fixed  by  the  high- 
way commissioners  in  their  petition 
to  the  county  board,  and  because  the 
cost  was  not  an  amount  more  than 
twenty  cents  on  each  one  hundred 
dollars  of  taxable  property  as  shown 
by  the  latest  assessment  roll. 
Walker  v.  Vermilion  County,  supra 
(where  the  court  said:  "The  former 
of  these  questions  was  before  this 
court  in  Peo.  v.  Moultrie  County,  71 
111.  A.  848,  where  It  was  held  that 
the  estimated  cost  and  not  the  con- 
tract predetermined  the  right  to 
county  aid  whether  or  not  the  com- 
missioners of  highways  had  truth- 
fully represanted  the  levy  of  a  tax 
or  taxes  In  their  town  and  have 
truthfully  represented  Uuit  the  costs 
of  the  proposed  bridge  will  exceed 
twenty  cents  on  the  |100  In  their  pe- 
tition presented  to  the  board  are 
matters  which  the  board  had  power 
to  determine  from  an  investigation 
made  by  the  members  and  from 
their  own  knowledge.  .  .  .  This 
investigation  .  should  have 
been  made  by  the  board  before  It 
authorized  its  bridge  committee  to 
make  a  contract  with  appellee  to  do 
the  work  sued  for"), 

[b]  nisqualUloalion  of  oommls- 
sltmsr. — A  town  was  estopped  to 
deny  liability  on  a  contract  for 
the  construction  of  a  highway  and 
bridge  because  of  the  dlsquallflca- 
tlon  of  one  of  the  county  commission- 
ers who  laid  out  the  way,  where  it 
raised  no  objection  and  voted  to 
build  the  bridge  as  laid  out.  Bliss 
v.  Blalsdell;  110  Me.  627,  87  A  874; 
Blalsdell  V.  York.  110  Me.  600,  87  A 
361. 

IcJ  ITaoflMal  svreement  of  on- 
cers.— The  agreement  of  the  county 
iustlces  to  pay  for  the  erection  of  a 
bridge  is  not  binding  unless  their 
action  Is  official,  and  to  show  this, 
the  record  of  the  county  court  must 
be  produced.  Pusey  v.  Meade 
County,  9  Ky.  Op.  610. 

42.  Howard  County  v.  Lambrlght, 
72  Ark.  330,  80  SW  148  (where  it 
was  said  that,  if  the  mile  were  other- 
wise, a  recovery  could  be  had  against 
a  county  by  anyone  who  constructed 
a  bridge  on  a  public  highway, 
although  without  the  county's  au- 
thority, and  although  It  refused  to 


accept  or  to  use  the  structure) ;  Ep- 
person v.  Shelby  County,  7  Lea 
(Tenn.)  275.  To  same  effect  Moor 
V.  Cornville.  11  Me.  167:  Haskell  v. 
Knox,  3  Me.  445. 

43.  Glllette-Hersog  Mfg.  Co.  v. 
Canyon  County,  86  Fed.  396.  39* 
(where  it  was  said:    "While  courU 

g refer  enforcing  contracts  when 
onestly  made  and  complied  with, 
and  to  require  all  parties  to  pay  for 
what  they  have  the  benefit  of,  yet 
they  cannot  and  should  not  disre- 
gard such  positive  constitutional 
prohibitions  as  warned  the  parties 
in  this  case  against  the  consumma- 
tion of  this  contract.  Unfortunately, 
there  is  so  much  ardor  In  the  com- 
mercial world  to  transact  business 
that  the  heed  which  should  be  given 
the  law  is  obscured  by  the  enticing 

fronts  of  a  business  transaction, 
mportant  constitutional  provisions 
for  the  protection  of  the  peoi^e — and 
there  Is  none  upon  the  statute  books 
of  Idaho  more  Important  than  the 
one  In  Question — must  be  enforced, 
and  those  who  are  so  heedless  as  to 
violate  them  must  bear  the  conse- 

Juences"):  Blalsdell  v.  York,  110  Me. 
00,  627,  87  A  S6I  (under  a  contract 
made  by  officers  subsequent  to  the 
revocation  of  their  authority  to  make 
contracts};  Mackey  v.  Columbus  Tp.. 
71  Mich.  227,  38  NW  899;  Sparks  v 
Jasper  County,  218  Mo.  218,  112  SW 
266.  Buchanan  Bridge  Co.  v.  Wel- 
ters, 4  OhSftCP  134.  3  OhNP  176. 

[a]  Bffeot  of  general  gtatnte^ 
Mo.  Rev.  St.  (1879)  {  1218.  which 
provides  that,  if  a  claim  against  a 
county  Is  for  work  done  or  materials 
furnished  In  good  faith  by  the  claim- 
ant, under  contract  with  the  county 
authorities,  the  claimant  shall  be  en- 
titled to  recover,  althou^  the  au- 
thorities, in  making  the  contract, 
may  not  have  pursued  the  form  pre- 
scribed by  law  does  not  In  any  wur 
modify  the  special  statute  in  rela- 
tion to  bridges,  which  confers  special 
powers  and  prescribes  a  spedel 
method  for  their  exercise  and  execu- 
tion. Heidelberg  v.  St.  Fmncols 
County,  100  Mo.  «,  12  SW  914. 

44.  Bliss  V.  Blalsdell,  110  Me.  627. 
87  A  874;  Blalsdell  v.  York,  110  Me. 
600,  87  A  261.  See  also  Jorgenson 
V.  Tuolumne  County,  206  Fed.  612. 
123  OCA  62S  (holding  that.  Under  a 
statute  providing  that .  no  contract 
made  by  a  county  for  a  bridge  shall 
be  altered  except  by  vote  of  two 
thirds  of  the  members  of  a  board  of 
supervisors,  or  unless  the  change' 
is  specifled  in  writing  and  the  costs 
agreed  on,  a  county  Is  not  liable  for 
extra  work  done  by  the  contractors 
on  verbal  directions  of  the  county 
surveyor  who  represented  the  county 
on  the  work,  although  the  character 
of  the  work  was  such  as  the  county 
would  ordinarily  be  liable  for  on  a 
quantum  meruit). 

46.  Blegert  v.  Maynard.  122  Minn. 
126,  142  NW  20. 

4a.  Paulding  V.  Cooper,  10  Hun 
30  f  aft  74  N.  Y.  6191.  Compare  Perry 
V.  Hyde,  10  Conn.  319  (dleousalng  the 
rule). 


For  latw  oasss,  dsvalopnunts  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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25]    cc.  Of  Ootttxactor  and  Surety.*^   In  an 

action  on  the  bond  of  a  bridge  contractor  for  breach 
q{  contract  by  him,  evidence  as  to  what' be  paid  out 
for  labor  is  immaterial  on  the  issue  of  the  amount 
of  irork  done,  as  is  also  evidence  as  to  delivery  by 
the  contractor  of  materials  on  the  site,  which  mate- 
rials were  left  there  and  not  paid  for  by  plaintiff.^^ 
Question  for  jniy*  Whether  an  alteration  in  the 
original  contract  had  been  made  was  held  a  question 
for  the  jury.**  Whether  a  county  had  waived  its 
right  to  liquidated  damages  for  delay  in  the  com- 
pletion of  the  work,"**  or  whether  plaintiff  was  en- 
titled to  an  extension  of  time  for  the  completion  of 
the  contract,'^  must  be  submitted  to  the  jury  for 
their  determination,  if  there  is  sofficient  evidence 
to  warrant  the  submission. 

26]  (b)  Eoforcemant  of  liability.  Where  the 
contract  is  in  the  name  of  an  agent,  it  is  necessary 
to  a  recovery  against  the  county  to  show  an  adop- 
tion or  ratification  of  it  by  the  county;"  or,  if  the 
aetion  is  brought  in  a  jurisdiction  where  a  recovery 
OQ  a  quantum  meruit  is  allowed,  in  the  absence  of 
in  express  contract,  it  must  be  shown  that  the 
eonnty  accepted  and  derived  benefit  from  the  work." 
A  plea  allying  that  at  the  time  of  making  the  con- 
tract for  the  bridge  for  which  the  order  was  issued 
plaintiff  had  notice  Uiat  there  were  no  funds  in  the 
tressaty  out  of  which  tbe  order  could  be  paid  states 
no  defense."* 

Estoppel  to  >o«.  Where  a  bridge  contractor,  in 
obedience  to  direetionB  of  the  officer  of  the  town, 
ceased  work  and  did  not  claim  that  he  was  entitled 
to  finish  but  permitted  the  town  to  relet  the  con- 
tract, there  is  no  estoj^wl  to  sue  for  a  breach  of 
wntraet  by  the  town.*^ 

Set-off  and  counterclaim.  Where  a  county  con- 
tracted specially  with  the  same  contractor  for  the 
eonstmction  of  two  bridges,  and  was  sued  by  a 
subcontractor  who  furnished  material  under  a  single 
contract  and  made  but  a  single  statement  of  account 
comprising  all  the  material  for  both  bridges,  and 


was  seeking  to  enforce  its  claim  for  the  price  of  all 
material  furnished  for  bofla  bridges  as  against  an 
alleged  unpaid  balance  of  the  contract  price  for 
either  or  for  both,  the  county  was  entitled  to  o&set 
its  entire  damages  in  the  action  for  breach  of  the 
contracts  in  determining  whether  there  was  anything 
in  its  hands  applicable  to  plaintiff's  demands."  In 
a  bridge  contractor's  suit  for  the  balance  due  on 
the  contract  price,  wherein  defendant  counter- 
claimed  for  delay,  the  court  properly  instructed  that 
the  additional  time  required  for  pile  work,  above 
that  required  for  the  concrete  work  provided  for  in 
the  original  contract,  was  to  be  added  to  the  time 
originally  fixed  for  completing  the  work^  and  that 
no  damages  for  this  delay  were  chargeable  against 
plaintiff." 

Parties.  If  a  brid^  is  built  at  the  instance  of 
two  towns,  one  of  which  has  paid  its  proportionate 
share  of  the  expense,  a  recovery  can  be  had  against 
the  other  for  a  part  of  its  proportion  remaining 
unpaid,  without  joining  the  former  in  the  action." 

Pleading  and  vxooS,  Where,  in  an  action  on  a 
contract  for  the '  eonstmction  of  a  county  bridge; 
the  petition  allied  that  the  plans  referred  to  in 
the  contract  and  on  file  in  the  county  clerk  'a  office 
when  the  contraet  was  made  were  those  in  accord- 
ance with  which  the  contractor  had  built  the  bric^' 
the  court  did  not  err  in  admitting  in  evidence  tiie 
tracing  of  a  plan  for  the  bridge  to  show  the  fact 
aUwed."* 

Mandamni.  Where  a  judgment  has  been  secured 
against  a  municipality  by  a  contractor  for  building 
a  bridge,  he  can  eompel  the  proper  officers  to  make 
a  levy  to  raise  the  money  to  pay  the  judgment.** 
27]  g.  Acceptance.  Acceptance  may  be  found 
or  inferred  from  the  conduct  of  the  parties."  An 
acceptance  by  the  individual  memben  of  a  board 
authorized  to  accept  the  work,  although  concurred 
in  by  a  majority,  is  insufficient action  must  be 
taken  by  the  members  as  a  body,"  While  the  com- 
missioners may  in  certain  cases  be  held  to  have 


[a]  ToUl  ooatraet  of  ptcAmmsos. 

—A  commlesloner  of  hlgbways  la  not 
liable  for  the  contract  price  of  a 
bridge^  entered  Into  by  hla  predeces- 
sor  without    authority.  w: 
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Iron  Srldge  Co.  V.  Barrett, 

IS4. 

State  T.  Doyle.  (R.  I.)  96  A 


47. 

fos. 

49. 

m. 

50. 


State  V. 

State  V. 


Doyle. 

Doyle, 


(R-  I.) 

(R.  I.) 


86  A 

96  A 


Ferro-Concrete  Co.  v.  North- 
ampton County.  24E  Pa.  64,  91  A  506 
(sufficient  evidence). 

81,  Ferro-Concrete  Co.  v.  North- 
tmptOD  County,  246  Pa.  64,  91  A  606 
(sulDclent  evidence). 

55.  Warrick  County  V.  Butter- 
worth,  17  Ind.  129. 

B3.  Poy  V.  Craven  County,  111 
y  C.  129,  Ifi  BE  944. 

(a]  Xt  BO  piiM  la  And,  the 
municipality  may  be  sued,  and  the 
unoant  due  the  contractor  may  be 
ascertained  by  the  verdlot  of  the 
Jury  or  Judgment  of  the  court.  Pusey 
r.  Meade  County,  9  Ky.  Op.  510. 
,,M.  Adams  V.  Macoupin  County 
Highway  Comrs..  161  111.  A.  68. 

W  The  reason  is  that  at  the 
lime  of  making  the  contract  a  levy 
nay  have  been  made  and  the  pro- 
ceeds not  then  collected.  Adams  v. 
Macoupin  County  Hlghwair  Comre. 
ISl  111.  A  68. 

56.  Jnngdorf  v.  Little  Rice,  156 
Wis.  466.  469,  X45  NW  1092  (where 
Uie  court  said:  "Thie  argument  as- 
Rumes  that  the  town  officer  was  au- 
thorized to  stop  the  work.  If,  hav- 
ing such  authority,  'he  stopped  tbe 
vork  wrongfntly,  the  plaintiff  might 


treat  that  as  a  breach  of  contract  on 
the  part  of  the  town  and  maintain 
this  action  without  further  demon- 
stration or  protest.  If  the  town  offi- 
cer had  no  such  authority  the  plain- 
tiff might  be  defeated  because  he 
failed  to  perform.  But  In  either 
case  the  law  of  estoppel  would  not 
apply.  Estoppel  In  pals  la  where  a 
party  ts  not  allowed  to  assert  an 
otherwise  conceded  rlrht  because  by 
words  or  conduct  he  nas  misled  the 
other  party  with  respect  to  the  exist- 
ence or  assertion  of  that  right  in 
such  manner  and  to  such  degree 
that  the  position  of  the  parties  can- 
not be  equitably  restored"). 

S&  Modem  Steel  Structural  Co.  v. 
Van  Buren  County,  126  Iowa  606,  102 
NW  536. 

87.  Perro -Concrete  Co.  v.  North- 
ampton County,  246  Pa.  64,  91  A  506. 

S8.  Harris  v.  Houck,  67  Barb. 
(N.  Y.)  619. 

88.  Webb  County  v.  Haaie.  52 
Tex.  Civ.  A.  16,  113  SW  18S. 

eo.  Pusey  v.  Meade  County,  9 
Ky.  Op.  510. 

61.  Modern  Steel  Structural  Co. 
V,  Van  Buren  County,  126  Iowa  606, 
102  NW  B.T6;  Kozee  v.  Com..  139  Ky. 
66,  129  SW  327;  Kay  County  v. 
Smith.  (Okl.)  148  P  111. 

[a]  raots  nilBelently  showliiff  ao- 
oeptasce^— Ordera  of  a  nscal  court  di- 
recting special  commissioners  to  pay 
for  bridges  erected  by  them,  a  war- 
rant issued  for  their  payment,  and  a 
settlement  with  the  aherlff  approved 
by  such  court,  by  which  he  is  cred- 
ited with  the  warrant,  sufficiently 
show  acceptance  of  the  bridges  by 
the  county  and  appropriation  to  pay 
for  them.  Kozee  v.  Com.,  189  Ky. 
66,  129  SW'SST. 


[b]  What  does  not  constltate  »o- 
oeptanoe. — Where  a  bridge  has  been 
constructed  by  a  bridge  company, 
under  a  void  contract  with  the 
county  commissioners,  the  accept- 
ance of  such  bridge  by  the  commis- 
sioners by  a  letter  slrned  by  them 
as  individuals  and  addreeaed  to  the 
bridge  company,  and  at  a  date  when 
It  ts  not  shown  that  the  commission- 
ers were  in  session  as  a  board,  does 
not  constitute  an  acceptance  by  the 
municipality.  Kay  County  v.  Smith, 
(Okl.)  148  P  111. 

[c]  IHaappvoval  of  brlOffe. — ^When 
inspectors,  appointed  under  the  act 
of  June  18,  1836  (P.  U  651),  have 
disapproved  of  a  county  bridge  and 
have  reported  that  an  amount  stated 
should  be  deducted  from  the  con- 
tract price  because  of  the  failure  of 
the  contractors  to  fulllll  the  require- 
ments of  the  contract,  and  the  con- 
tractors have  elected  to  show  cause 
EKainst  the  report,  all  thtit  the  court 
or  quarter  sessions  after  hearing  evi- 
dence on  the  rule  can  do  is  to  approve, 
modify,  or  disapprove  and  set  aside 
the  report.  In  re  Mahoning  Creek 
Bridge,  24  Pa.  Super.  676. 

[dj  BepalT  of  bridge  being  work 
of  necessity  Is  not  an  acceptance. 
Taft  V.  Montague,  14  Mass.  282,  7 
AmD  216. 

es.  Modern  Steel  Structural  Co, 
V.  Van  Buren  County.  126  Iowa  606. 
102  NW  536. 

es.  Modem  Steel  Structural  Co. 
V.  Van  Buren  County,  126  Iowa  606, 
102  NW  636. 

[a]  In  Veansylvaala,  before  pay- 
ment of  the  contract  price  for  Uie 
erection  of  a  county  bridEe,  it  Is  thft 
duty  of  the  court  to  fee  it  ' 
contract  ha^jg^j^  t)^bpeal 
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waived  their  right  to  Dass  on  and  condenm  the 
workmanship  or  materin  used  in  a  bridge,**  its  use 
by  the  public  after  its  completion  cannot  be  taken 
as  an  acceptance  of  it,  where  the  commissioners 
alone  are  authorized  to  accept,^  and  does  not  con- 
stitute a  waiver  of  the  right  to  insist  on  a  breach 
of  the  contract  in  its  construction."  Failure  of 
the  commissioners  to  accept  constitutes  more  than 
a  mere  irregularity."^  Acceptance  of  and  payment 
therefor  by  the  proper  authorities  does  not  amount 
to  a  waiver  of  any  defect  of  which  they  were  igno- 
rant," or  where-  the  approval  was  proeured  by 
fraud and  payments  by  a  county  on  the  contract 
price  for  the  construction  of  bridges  made  without 
any  presentation  to,  or  allowance  of  the  claim  by, 
the  board  and  without  any  order  of  the  board  for 
the  issuance  of  proper  warrants,  do  not  estop  the 
county  to  assert  a  claim  for  damages  for  breach 
of  contract/"  But  in  the  absence  of  fraud  or  mis- 
take, an  acceptance  by  duly  authorized  parties  is 
conclusive  on  the  towns  or  counties  demying  the 
expenses  of  the  work.'^  Although  a  eoonty  accepts 
and  uses  a  bridge  built  under  a  Toid  contraet,  the 
fact  that  private  individuals  gave  <me  half  of  the 
contnet  price  of  the  bridge  to  the  eonnty  to  induce 
its  constmetion  does  not  affect  the  right  of  the 
county  to  recover  of  the  contractor  the  excess  of 
the  amount  paid  ^hem  over  the  reasonable  value 


of  the  brid^."  A  bridge  constructed  under  a  void 
contract  with  county  commissioners,  although  ac- 
cepted and  used  by  the  county,  remains  the  prop- 
erty of  the  builders  where  the  county  refuses  to 
pay  therefor.^'  And  where  there  has  been  a  com- 
plete performance  of  the  bridge  contract  on  both 
sides  and  it  was  fair  and  reasonable,  the  county 
cannot  recover  from  the  bridge  contractor  money 
paid  him  for  building  the  bridge  under  the  ill^al 
contract,  as  'long  as  it  retains  and  enjo^  the  use 
of  the  bridge  and  will  not  and  cannot  restore  the 
bridge  to  the  contractor.'* 

[$  28]  h.  Contract  for  Porduw  of  Bridge.  A 
bridge  is  of  necessity  affixed  to  the  realty  and  is 
real  estate,  and  in  consequence  a  contract  entered 
into  by  county  commissioners  for  the  purchase 
thereof  cannot  be  enforced  when  not  made  accord- 
ing to  the  statute  prescribing  the  methods  for  the 
purchase  of  real  estate." 

[$  29]  3.  B7  Property  Owners.  The  fact  that 
the  statutes  empower  councils  of  cities  and  towns 
to  oonstmet  and  to  repair  bridges  does  not  prevent 
inroperty  omierB,  or  a  majority  in  valne  thereof 
from  undertaking  that  kind  of  improTcment  por- 
snant  to  the  terms  of  local  improrement  statutes." 

30]  4.  B7  Frivata  Oapital— a.  Power  To  Giut 
Fraachiie.  The  power  to  grant  fiBoachises  to  indi- 
viduals or  companies  to  construct  and  to  maintain 


formed.  For  this  purpose  inspectors 
are  appointed  to  look  over  the  work, 
to  compare  It  with  the  contract,  a.nu 
to  report  to  the  court.  The  founda- 
tion of  the  performance  of  the  duty 
of  Inspection  lies  In  the  ablltty  to 
compare  the  execution  of  the  work 
with  the  terms  of  the  contract. 
Johnson  App.,  1  Walk.  210;  In  re 
County  Bridge  No.  1.  22  Pa.  Dlst. 
104. 

64.  Packwaukee  v.  American 
Bridge  Co.,  183  Fed.  859,  105  CCA 
679  (where  it  was  held  that,  after  a 
bridge  had  been  completed  and 
opened  to  public  travel,  the  town 
could  not  refuse  to  accept  and  pay 
for  it  on  the  ground  of  alleged  de- 
fects in  the  substructure  which,  if 
they  existed,  were  obvious  to  Its  su- 

Serintendent  when  the  work  was 
elng  done,  Its  remedy,  If  any,  being 
the  recovery  of  damages  for  brea<£ 
of  the  contract);  Carroll  County  v. 
O'Connor,  1S7  Ind.  622,  S6  NE  1006. 
S7  NB  IS  (holding  that,  where  a  con- 
tract required  the  county  commis- 
sioners, if  they  had  a  superintendent 
and  desired  to  exercise  their  privi- 
lege of  Inspection,  to  be  present  as 
material  was  furnished  or  labor  ex- 
pended and  to  pass  on  the  same.  If 
the  superintendent  was  present, 
watching  the  progress  of  the  work 
which  was  being  done  pursuant  to 
his  orders  and  In  substantial  com- 
pliance with  the  plans,  the  commis- 
sioners waived  their  right  to  pass 
on  the  workmanship  and  material 
and  their  right  to  redeem  either,  un- 
less there  was  collusion  between  the 
contractor  and  the  superintendent). 

es.  111. — Challacombe  v.  Central 
Tp.  Highway  Comrs.,  161  111.  A.  115. 

Ky. — Moore  v.  Caruthers,  17  B. 
Mon.  669. 

Mass. — Taft  v.  ICoatague,  14  Haas. 
282.  7  AmD  216. 

Mich. — Taymouth  Tp.  v.  Koehler, 
35  Mich.  22. 

Mo. — Dinsmore  v.  Livingston  Coun- 
ty, 60  Ho.  241. 

Okl.— Kay  County  v.  Smith,  148  P 
111. 

Tenn. — Smith  v.  Hubbard,  85  Tenn. 
306.  2  SW  569. 

[a]    Where  the  bridge  was  tised 
by  the  public  for  five  yean  wlthont 
objection,  and  it  la  shown  that  It  was 
-  approved  by  a  Jury  of  viewers  ap- 
pointed to  Inspect  It.  evidence  of  de- 


fects of  a  trivial  character,  involv- 
ing smalt  cost.  Is  not  sufBclent  proof 
to  make  out  the  defense  of  nonac* 
ceptance  by  the  county.  Smith  v. 
Hubbard,  85  Tenn.  806,  2  SW  669. 

66.  Modern  Steel  Structural  Co.  v. 
Van  Buren  County,  126  Iowa  606,  102 
NW  636.  See  also  Dinemore  v.  Liv- 
ingston County,  SO  Mo.  241  (holding 
that  It  does  not  amount  to  a  waiver 
on  the  part  of  the  county  of  a  claim 
for  damages  against  the  builder  for 
delur  in  nnlahlng.  It). 

m.  Challacoinbe  v.  Central  Tp. 
Highway  Comr8„  161  111.  A.  115. 

6B.  Modern  Steel  Structural  Co, 
v.  Van  Buren  County,  126  Iowa  606, 
102  NW  S86:  Johnson  County  v. 
Lowe.  72  Ho.  637. 

ao.  Johnson's  App.,  1  Walk.  (Pa.) 
210. 

[a]  Taeatlatf  orOen  on  OlsoovMry 
of  fravd^It  u  no  abuse  of  the 
power  of  the  court  that  It  should  set 
aside  Its  orders  concerning  the  In- 
spectors' report  when  the  fraud  la 
discovered,  and  recommit  the  matter 
to  the  Inspectors  to  make  a  final  re- 
port In  order  to  let  the  county  Into 
whatever  remedy  it  may  have  to 
recover  money  paid  under  the  fraud- 
ulently procured  decree.  Nay  lor 's 
Run  Bridge,  84  Leeint  (Pa.)  169. 

70.  Modern  Steel  Structural  Co. 
V.  Van  Buren  County,  126  Iowa  606. 
102  NW  536  (holding  further  that 
this  la  so  although  a  perfunctory 
order  of  "allowance"  was  entered  of 
record  at  a  meeting  of  the  board 
subsequently  to  the  payments  hav- 
ing been  made  in  vacation,  under  a 
general  understanding  between  the 
members  of  the  board  that,  whenever 
claims  were  presented  on  account  of 
work  done  or  expense  Incurred,  bear- 
ing the  Indorsement  or  approval  of 
the  individual  member  in  whose  part 
of  the  county  the  transaction  in 
question  occurred,  the  auditor  would 
issue  a  warrant  for  Its  payment). 

71.  Guilder  v.  Dayton,  22  Minn. 
366:  Sparks  v.  Jasper  County,  218 
Mo.  2lS,  112  SW  265. 

[a]  The  aooeptanoe  by  a  commit- 
tee on  roads  ana  bridges,  appointed 
by  the  board  of  county  commission- 
ers whose  duty  It  was  to  accept  the 
same.  Is  prima  facie  an  acceptance 
by  the  commissioners,  and  proof  of 
acceptance  by  a  majority  of  such 
committee  is  proper  In  determining 


whether  or  not  the  bridge  was  in 
fact  accepted  by  the  county.  Evans 
V.  Stanton,  28  Ulnn.  368. 

[b]  Whwe  sooeptanoe  by  tlM 
board  la  Keoassary  to  Idad  ttt 
covmtWt  and  such  board  has  the  op- 
tion to  accept  or  to  reject,  it  mast 
follow  that  It  may  make  Its  ac- 
ceptance subject  to  such  conditions 
aa  It  may  aee  fit  to  Impose.  Hence, 
where  It  accepted  the  bridge  on 
the  condition  that  the  contra<^ 
should  take  a  apecified  aum  for  his 
work,  the  llmltatloa  of  his  recovery 
to  that  amount  cannot  be  made  to 
depend  on  hts  receiving  It  in  full  sat- 
isfaction. MalloiT  V.  Montgomery 
County.  48  Iowa  681. 

[c]  Btatntory  oompllanee  la  neo- 
essary  (1)  to  render  the  acceptance 
binding.  In  re  Smithfleld  Cr«ek 
Bridge.  6  Whart.  (Pa)  SS3.  (2)  For 
construction  of  the  Pennsylvania  act 
of  February,  1S4G,  requiring  tbr«« 
road  and  bridge  viewers,  and  hold- 
ing that  such  act  does  not  repeal 
the  General  Road  Law  of  1836.  I  39 
see  In  re  Nescopeck  Creek  Bridge.  64 
Pa.  468.  To  same  effect  In  re  Thir- 
teenth St.  Bridge,  2  Mon.   (Pa.)  5S. 

7B.  Green  v.  Okanogan  County,  M 
Wash.  309,  111  P  226,  114  P  457. 

73.  Oillette-Herzog  Mfg.  Co.  v. 
Canyon  County,  86  Fed.  396.  Sm 
also  Howard  County  v.  Lambright. 
72  Ark.  330,  334,  80  SW  148  (where 
it  was  said  that  If,  by  mistake  of  law. 
a  bridge  Is  built  on  a  public  high- 
way under  a  contract  which  does 
not  bind  the  county,  and  payment  1b 
refused  on  that  ground,  Uie  county, 
If  it  does  not  Intend  to  accept  and  to 
pay  for  the  work,  should,  as  a  nut- 
ter of  Justice,  permit  the  party  con- 
structing the  bridge  to  remove  It  and 
to  get  what  benefit  'can  be  had  from 
the  materials  he  has  furnMied. 
when  the  removal  can  be  effected 
without  injury  to  the  public.  "In 
other  words,  It  should  not  retain  the 
materials,  and  use  the  structure,  and 
refuse  to  pay  the  value  thereof, 
when  that  result  can  reasonably  be 
avoided"). 

74.  Sparks  v.  Jasper  County.  213 
Mo.  218,  112  SW  265. 

75.  State  v.  Sanders  County,  « 
Mont.  617,  143  P  984. 

76.  Feriruson  v.  McLaln,  lis  Ark. 
193.  168  SW  127. 


For  later  oaaaa,  deralopmsatB  and  ohanffes  in  the  law  see  cumulative  Annotations,  tJarae  title. 
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poblie  bridges  rests  primarily  with  the  state  l^ia- 
bture,"  and  may  be  granted  to  whomsoever  it 
ehooses."  The  power  may,  however,  be  delegated 
to  mimicipalities,^  and  when  this  is  clearly  so,  a 
franeliise  obtained  from  such  authority  is  equally 
valid  with  one  granted  by  the  l^slature;"  but  if 
not  clearly  granted,  the  power  wiU  not  be  implied." 
And  where  the  l^fislatnre  makes  speeifio  provisions 
for  the  granting  by  a  county  board,  of  authority 
to  eonstmet  toU  bridges  and  limits  the  extent  of 
tlie  power  and  the  mode  of  its  exercise,  a  grant  of 
SQch  authority,  not  in  accordance  with  the  statute, 
cannot  be  upheld  under  the  general  powers  of  such 
boards  to  make  contracts."'  A  county  js  not  es- 
topped to  deny  the  validity  of  a  franchise  to  con- 
struct a  toll  bridge  by  its  receipt  of  the  benefits 
of  the  grantee 's  expenditures  thereunder."  It  has 
been  held  that  the  right  to  erect  a  toll  bridge  over  a 
river  forming  a  coterminous  boundary  between  two 
Nagla,  101 


states  can  be  conferred  only  by  the  concurrent  legis- 
lation of  bothy"  althong^i  there  is  authority  to  the 
contrary."  ' 

[$  31]  b.  License  Tax.  It  is  competent  for  the 
l^islature  to  impose  a  license  tax  on  toll  bridges.^ 
The  fact  that  the  upper  portion  of  a  bridge  is  used 
as  a  railroad  bridge,"  or  is  on  the  right  of  way  of 
a  railroad  company,  does  not  prevent  a  toll  bridge 
license  being  required. 

32]  c-  Effect  of  FranchiBe  and  Rights  There- 
nnder — (1)  In  Oeneral.  It  is  immaterial  whether 
the  instrument  by  which  the  public  faith  is  pledged 
is  in  terms  a  contract  or  in  form  a  mere  legislative 
enactment;"  in  either  case  it  is  equally  a  contract 
within  the  meaning  of  the  constitution.^  In  a  grant 
by  the  state  nothing,  it  is  said,  passes  by  implica- 
tion."^ The  duties  which  a  hriage  company  owes 
to  the  public,*'  the  duration  of  its  franchise,"  and 
whether  the  company  has  sdfficieutly  complied  with 


77.  u.  s.— Wright  V. 
r.  S.  791,  2fi      ed.  911. 
^^CW.— FWl  V.  Sutter  County,  21  CaL 

Ga.— Tounr  v.  Harrison,  <  Qa.  190. 

Ho. — ^HcPheeter      v.  Merlnttc 
Brldga  Co,  28  Uo.  165. 
^^Ob. — ^Younc  V.  Buckingham,  fi  Oh. 

W.  Va. — Bfaaon  v.  Harper's  Ferry 
Brtdce  Co..  17  W.  Va.  2»6. 

Can. — ^Aubert-Gallion  v.  Roy,  21 
CUL  S.  C.  4S6- 

Simat  by  olty  to  prtnte  peraoB  of 
uUioxlty  to  bnOge  street  see  Munic- 


ipal Corporations  (28  Cyc  8721. 

[a]  The  power  la  tmplled  In  au- 
thority for  the  prosecution  of  works 


or  internal  improveraents  generally. 
Maron  V.  Harper's  Ferry  Bridge  Co., 
17  W.  Va.  396. 
7a  Young  V.  Harrison,  6  Ga.  130. 
[a]  Dlaregard  of  ownerahlp  of 
•on^ThuB,  although  the  franchise 
should,  if  practicable  and  consistent 
wixb  the  DUbllc  welfare,  be  conferred 
on  thfl  owners  of  the  soli  rather  than 
on  strangers,  yet  the  bridge  may  be 
established  without  regard  to  the 
ownership  of  the  soil  should  the 
leKiElature  so  direct.  Young  v.  Har- 
rison, 6  Ga.  130. 

79.  Pall  V.  Sutter  County,  21  Cal. 
237;  Field  t.  Barling,  149  111.  &fiS,  37 
NE  S50.  41  AmSR  fll,  24  L.RA  406; 
McCartney  v.  Chicago,  etc„  R.  Co., 
11!  111.  611;  Williams  v.  Davidson, 
13  Tex.  1. 

[a]  Thus  it  has  been  held  that 
the  Btatifte  Invested  the  board  of  su- 
per^-^8ors  with  jurisdiction  over 
roads,  ferries,  and  bridges,  and  that 
ttieir  Judgment  in  allowing  a  new 
toll  bridge  within  a  mile  of  an  old 
one  would  be  conclUBtve  unless  a 
cuar  abuse  of  discretion  could  be 
shown.   Wuigh  t,  Cbauncey,  It  Cal. 

Ihj  Hut         for  puUle  iu«^ 

Cities  or  munlclpalltlea  hold  the  fee 
of  their  Btreeta  In  trust  for  public 
<ises  only  and  cannot  grant  private 
parties  th»  rljcht  to  construct  a 
bridge  over  a  publlo  alley  for  pri- 
vate use.    Field  V.  Barling.  149  111. 

37  NB  860,  41  AmSR  811,  24 
LRA  406. 

[c]  Brldires  across  oonnty  bonnd- 
•*•«. — A  statute  authorising  super- 
visors to  grant  franchises  for  taking 
tolls  on  public  highways,  when  they 
consiiler  the  expense  necessary  to 
operate  the  highways  as  free  public 
aighways  too  great  to  justify  the 
county  in  so  operating  them,  has  no 
application  to  bridges  across  waters 
Separating  two  counties,  If  it  Is  con- 
ceded that  such  statute  is  applicable 
to  bridges  at  all.  Oardella  v.  Ama- 
ior  County,  164  Cal.  666.  129  P  998. 

n.  Pall  V.  Sutter  County.  21  Cal. 
Z3 1. 

O.  Williams  V.  Davidson.  48  Tex. 
1  (holding  that  under  its  charter  the 
el^of  Victoria  did  not  have  au- 
uxnity  to  authorise  the  erection  of 


a  toll  bridge  and  to  permit  the  com- 
pany to  charge  tolls  thereon). 

83.  GardeHa  v.  Amador  County, 
164  Cal.  666,  12»  P  993  (holding  that, 
under  PoL  Code  I  2848,  requiring 
application  for  authority  to  con- 
struct a  toll  bridge  over  waters  di- 
viding two  cauntles  to  be  made  to 
the  board  of  supervisors  of  the 
county  situated  on  the  left  bank, 
such  authority  cannot  be  granted, 
unless  i  2870;  requiring  publication 
of  notice  of  the  intended  applica- 
tion, and  I  2872.  requiring  a  certified 
copy  of  the  order  srranttng  the  ap- 
pucation.  together  with  the  applica- 
tion, to  be  recorded  In  the  office  of 
the  county  clerk  before  proceeding 
under  It,  are  complied  with). 

8S;  Oardella  v.  Amador  County 
164  CaL  666,  189  P  998  (where  it 
was  said  that  the  doctrine  of  es- 
toppel cannot  be  applied  so  as  to 
validate,  as  against  the  public 
grants,  in  excess  of  the  limited  pow- 
ers conferred  on  the  public  agents 
who  assume  to  make  them). 

84.  Delaware  River  Bridge  Co.  v. 
Trenton  City  Bridge  Co..  18  N.  J. 
Eq.  46. 

86.  Hunt  V.  Kansas,  etc..  Bridge 
Co.,  11  Kan.  412  (holding  that  the 
legislature  of  the  state  has  power  to 
pass  an  act  authorizing  the  forma- 
tion of  a  corporation  to  oulld  a  bridge 
across  a  river  that  forma  the  bound- 
ary line  between  that  state  and  an- 
other) . 

Se.  See  Southern  R.  Co.  v.  Mit- 
chell. 139  Ala.  629,  87  S  85  (hold- 
ing that,  under  a  statute  providing 
that  each  toll  bridge  not  within  two 
miles  of  a  town  or  city  of  two  thou- 
sand inhabitants  shall  pay  a  license 
tax  of  five  dollars,  that  if  It  is  within 
two  miles  of  a  city  of  two  thousand 
inhabitants  and  less  than  five  thou- 
sand it  shall  pay  fifty  dollars,  and 
if  within  two  miles  of  a  city  of  five 
thousand  or  more,  it  shall  pay  sev- 
enty-five dollars.  A  bridge  having 
a  city  of  more  than  five  thousand 
Inhabitants  within  two  miles  of  one 
end  and  a  city  of  more  than  two 
thousand,  but  less  than  five  thou- 
sand, within  two  miles  of  the  other 
end,  is  liable  to  a  tax  of  seventy- 
five  dollars  Instead  of  fifty  dollars, 
on  the  theory  that  it  Is  a  bridge 
within  two  miles  of  a  city  of  two 
thousand  inhabitants  and  less  than 
five  thousand), 

87.  Southern  R.  Co.  v.  Mitchell, 
139  Ala.  629.  37  S  85. 

88.  Southern  R.  Co.  v.  Mitchell, 
139  Ala.  629.  37  S  85. 

B9.  Passaic,  etc..  Bridges  v.  Ho- 
boken  Land,  etc.,  Co.,  13  N,  J.  Eq.  81 
fnft  IS  N.  J.  Bq.  503  <alT  1  Wall. 
(U.  S.)  116,  17  L.  ed.  B71)]. 

90.  Passaic,  etc..  Bridges  v.  Ho- 
boken  Land.  etc..  Co.,  13  N.  J.  Eq. 
81  [aff  13  N.  J.  Eq.  608  (aff  1  Wall. 
(U.  S.)  118.  17  L.  ed.  671)1. 
_[a]  A  Msemtlon  of  poww  to  alter 
Oe  eharter  of  a  toll  bridge  corpora- 
tion ought  not  to  be  construed  so  as 


to  defeat  the  general  purpose  of  the 
entire  act,  that  of  preserving  the 

Erlvtleges  of  the  corporation  Invlo- 
ite  until  its  disbursements  are  re- 
paid, but  should  rather  be  confined 
to  authorising  suob  alterations  in 
the  prescribed  structure  of  the 
bridge  and  causeway,  and  perhaps 
In  the  mode  of  supervision  and  man- 
agement, as  experience  should  evince 
was  necessanr  or  expsdlent  Hart- 
ford Bridge  Co.  V.  Blast  Hartford,  IS 
Conn.  149. 

_91.    Charles  River  Bridge  Co.  v. 
Warren  Bridge,  7  Pick.  (Mass.)  844 
Pet. •or.  S.)  420,  B  L.  ed.  778, 


raft  11 
988]. 


8««  cases  infra  this  note. 

[a]  Free  transportatloii. — Under 
a  charter  allowing  a  party  to  erect 
a  toll  bridge,  provided  it  should  ever 
remain  free  and  open  to  the  cltlsens 
of  the  county,  it  was  held  that  the 
proper  construction  of  the  provision 
was  that  the  bridge  should  be  free 
and  open  to  the  citizens  of  the 
county  whether  they  crossed  on  foot 
or  otherwise,  and  also  for  the  pas- 
sage of  their  carriages  or  any  other . 
means  of  transportation  employed 
in  their  lawful  business.  Reed  v. 
Hanger,  20  Ark.  626. 

[b]  DntUs  attending  transfer  of 
itanohlse. — (1)  Where  an  act  of  the 
legislature  assigns  the  right  to 
build  a  toll  bridge,  which  right  had 
formerly  been  conferred  on  another 
bridge  company,  the  assignee  will 
be  held  to  take  such  franchise  free 
from  an  liability  to  forfeiture  for 
any  previous  act  or  omission  of  the 
former  company,  tne  reason  .being 
that  It  would  not  be  the  probable 
purpose  of  the  legislature  to  give 
to  a  party  a  privilege  for  the  mere 
purpose  of  taking  It  from  him  by  a 
suit  then  pending,  and  without  re- 

Sard  to  any  act  of  his.  State  v, 
entreville  Bridge  Co.,  18  Ala.  678. 
(2)  But  a  bridge  company  which  is 
authorized  to  purchase  the  bridge 
and  franchise  of  another  company 
and  under  such  authority  does  pur- 
chase such  bridge  and  franchise  will 
be  held  to  have  assumed  the  duties 
of  the  latter  with  regard  to  the 
maintenance  and  the  repair  of  a 
turnpike  built  by  the  latter  corpo- 
ration, although  at  the  time  of  mak- 
ing the  purchase  they  protest  against 
the  clause  In  the  deed,  expressing 
that  it  was  the  understanding  of  the 
parties  that  all  the  right,  title,  and 
interest  in  said  road  was  to  pass. 
Com.  V.  Hancock  Free  Bridge  Corp., 
2  Gray  (Mass.)  58.  And  see 
Charles  River  Brldgb  v.  Warren 
Bridge.  ?  Pick.  (Mass.)  844  [afC  II 
Pet.  (U.  S.)  420.  9  L.  ed.  7731  (hold- 
ing that  the  rights  of  Harvard  col- 
lege in  the  old  ferry  between  Boston 
and  Charlestown  did  not  pass  to  the 
proprietors  of  the  Charles  river 
bridge.  Incorporated  under  the  act 
of  March.  1786). 

83.  State  V.  Bangor.  98  Me.  114, 
66  A  689  (holding  that  l^e  further^ 
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the  statute  to  elaim  the  benefits  of  the  franchise,** 
or  any  aid  which  the  statute  may  authorize  a 
municipality  to  give  it,"  are  matters  determinable 
la^^  on  the  statute  by  virtue  of  which  the  &an- 
ehise  is  obtained;  and  tiie  company  can  elaim  only 
BQch  benefits,"*  Iniild  only  for  such  purpose,"  and 
acquire  and -control  only  such  property,*"  as  is  con- 
templated or  authorized  by  its  charter.  And  a  Stat- 
ute giving  a  company  power  to  erect  and  to  main- 
tain a  bridge  must  be  so  construed  as  not  to  extend 

extension  of  an  old  toll  bridge  char- 
ter l8  not  equivalent  to  the  ffranttng 
•of  a  new  charter,  within  a  constitu- 
tional prohibition  against  graatlnK  a 
new  charter)-  Adams     BeaOh,  6  Hill 

4N.  T.)  271  (holding  that,  where  one 
I  authorised  hy  statute  to  take  toll 
until  an  admitted  Indebtedness  to 
him  by  the  state  Is  liquidated,  his 
franchise  does  not  expire  wben  he 
la  reimbursed  to  the  amount  admitted 
by  the  statute,  but  he  is  entitled  also 
to  Interest  thereon,  although  the  act 
was  silent  as  to  that  point);  Lewis- 
burs  Bridge  Co.  v.  Union,  etc..  Coun- 
ties, 232  Pa.  256,  271,  81  A  324 
(holding  that  the  act  of  Febr.  19, 
1868  [P.  L.  177]  authorizing  a  bridge 
company  to  erect  a  new  bridge  in 
place  of  one  which  had  been  de- 
stroyed, did  not,  by  its  provision  in 
S  9,  that  all  property  and  franchises 
held  by  the  company  at  the  alte  of 
the  Ola  bridge  should  continue  to  be 
held  In  the  same  manner  as  If  the 
bridge  had  been  there  erected,  allow 
the  company  a  contlnulne  franchise 
at  the  site  of  the  old  bridge,  as  well 
as  at  the  site  on  which  the  new 
bridge  was  to  be  constructed;  and  the 
court  said :  "The  authority  given 
by  the  act  was  not  to  build  an  addi- 
tional bridge,  but  to  rebuild  the  old 
bridge  at  a  new  site,  and  we  con- 
strue the  section  In  question  to  mean 
that  all  of  the  plaintiff  company's 
franchises  for  the  bridge  at  the 
old  site  were  preserved  to  It  for  the 
new  bridge,  and  not  that  such  fran- 
chises were  to  continue  to  exist  at 
the  old  site").  See  also  Central 
Bridge  Corp.  v.  Lowell,  15  Oray 
(Mass.)  106  (construing  the  statute 
of  1843  as  amended  by  St.  [1S461  c 
31,  and  holding  that  the  right  of  the 
bridge  company  was  to  take  the  tolls 
thereby  flxed  until  the  new  tolls 
should  be  sufficient'  to  reimburse  the 
original  capital  and  costs  of  build- 
ing the  bridge,  with  nine  per  cent 
interest). 

[a]  Waiver  as  to  time  of  oom- 
plctton^N.  Y.  L.  (1867)  c  399,  in- 
corporated the  New  York  Bridge 
Company,  and  in  1869  the  company 
was  required  to  complete  a  bridge 
across  the  Bast  river  between  New 
York  city  and  Brooklyn  on  or  before 
June  1,  1874.  The  Brooklyn  act  of 
June  6,  1874,  provided  for  the  com- 
pletion of  the  bridge  and  authorlied 
the  cities  of  New  York  and  Brooklyn 
by  the  issue  of  bonds  to  pay  money 
during  the  years  of  1874  and  1876 
toward  that  object.  It  was  held  that 
the  latter  act  was  not  only  an  abso- 
lute and  unconditional  waiver  of  the 
limit  of  time  previously  declared,  but 
was  an  extension  of  the  time  within 
which  the  bridge  should  be  finished. 
Hatter  of  New  York  Bridge  Co.,  67 
Barb.  (N.  Y.)  2B6. 

94.  Mead  V.  Portland,  4B  Or.  1,  76 
P  347  [all  200  tT.  6.  148.  26  SCt  171, 
60  L.  ed.  413]. 

[a]  A  rahstastlal  oomyUaaM  (1> 
with  the  conditions  Imposed  by  an 
act  granting  the  franchise  of  a  toll 
bridge  Is  held  to  be  suffldent  to  In- 
vest the  grantee  with  the  rights  and 
privileges  thereof.  Thompson  v.  New 
York,  etc.,  R.  Co..  3  Sandf.  Ch.  (N. 
Y.)  626.  (2)  But  building  a  bridge 
one-half  mile  below  the  point  desig- 
nated by  the  charter  fa  not  a  compli- 
ance with  the  statute  In  the  sense 
that  the  bridge  company  can  claim 
the  benefit  of  an  act  avoiding  the 
charter  of  a  new  bridge  company. 


its  authority  to  restrain  the  cii^ts  of  othna  further 
than  is  necessary  to  give  the  statute  a  reasonaUe 
coaBtmetion.'*  Furthermore,  the  ri^t  conferred  on 
an  individual  or  a  corporation  to  «eet  a  Inidge  and 
to  take  tolls  is  personal  and  cannot  be  transfezred 
without  express  authority  of  law;^  nor  can  it  aliai- 
ate  its  property  in  the  absence  of  express  legislative 
authority,  if  by  so  doing  it  will  be  disabled  even 
partially  for  the  perfoimance  of  the  duties  which 
it  owes  to  the  public.' 


provided  the  other  should  build  at 
the  designated  point.  State  v.  Old 
Town  Bridge  Corp.,  86  Me.  17,  26  A 
947.  To  same  effect  Saugatuck 
Bridge  Co.  v.  Westport,  39  Conn.  837. 

[bj  Posting  by-laws. — A  by-law 
nude  by  a  bridge  corporation,  under 
a  statute,  imposing  a  penalty  for  rid- 
ing or  driving  a  horse  over  their 
bridge  faster  than  a  walk.  Is  not 
binding  on  any  person  who  has  not 
actual  notice  of  It,  unless  it  is  posted 
at  each  end  of  the  bridge  as  re- 
ouired  by  the  statute.  Worcester  v. 
flasex  Merrlmac  Bridge  Corp.,  7  Gray 
(Mass.)  457. 

95.  See  Smith  v.  Omaha,  etc.,  R. 
Co.,  97  Iowa  645,  66  NW  1041  (hold- 
ing that,  under  Gen.  L.  [1896]  c  13 

is  1-3,  the  aid  authorized  to  be  given 
y  cities  to  any  corporation  organ- 
ized under  the  laws  of  Iowa  for  the 
construction  of  bridges  cannot  be 
given  to  a  foreign  corporation,  and 
that  the  taxpayers  may  sue  to  re- 
cover from  a  bridge  company  taxes 
paid  by  a  city  to  such  corporation). 

96.  Tallassee  Fall?  Mfg.  Co.  v. 
Tallapoosa  County  Comrs.  Ct,  158 
Ala.  263,  268.  48  S  354  (holding  that 
a  statute  empowering  a  certain  cor- 
poration to  construct  a  bridge,  and 
authorixing  It  to  tiCke  reasonable 
tolls,  did  not  grant  the  power  to  pre- 
scribe tolls,  although  it  was  silent  re- 
specting the  fixing  of  tolls  and  there 
was  no  express  reservation  of  the 
power  to  the  legislature ;  and  the 
court  said:  "The  right  to  'take' — 
that  Is.  to  receive —  reasonable  tolls, 
cannot,  but  by  a  very  strained  con- 
struction. In  a  grant  by  the  state, 
Imply  the  power  to  prescribe  the 
tolls. — In  Alabama  Grand  Lodge  v. 
Waddlll,  86  Ala.  813,  it  was  said: 
'Grants  of  power  to  corporations,  un- 
like the  grants  to  Individuals,  are  to 
be  strictly  construed.  In  favor  of  the 
government  and  against  the  grantee. 
Corporations  can  claim  nothing  that 
Is  not  clearly  given'  ");  Charles  River 
Bridge  v.  warren  Bridge,  7  Pick. 
(Mass.)  844  [afC  11  Pet.  (U.  S.)  420, 
9  L.  ed.  773,  9881  (holding  that  the 
grant  of  the  franchise  of  a  toll  bridge 
or  ferry  Is  to  be  restricted  to  the 
line  of  travel  between  the  particular 
termini,  and  does  not  extend  later- 
ally, on  either  side  to  the  exclusion 
of  another  franchise,  granted  subse- 
quently, between  other  termini); 
Pittsburg,  etc..  Pass.  R.  Co.  v.  Point 
Bridge,  166  Pa.  37,  80  A  611,  26  LRA 
323  (holding  that  the  right  to  exact 
tolls  does  not  carry  with  It  the  power 
to  prohibit  such  use  of  the  bridge  by 
the  public  as  Is  reasonably  consistent 
with  such  purpose);  Janesvllle  Bridge 
Co.  v.  Stoughton,  1  Finn.  (Wis.)  667. 

[a]  Sight  to  SBjoyiaent  ox  ter- 
ndnns  ntnjeot  to  jnihlle  ngbt. — The 

froprletors  of  a  bridge  have  the  right 
D  the  enjoyment  of  the  whole  ter- 
minus of  the  hlghwf^  on  the  river 
for  the  purpose  of  the  trust  com- 
mitted to  them.  Such  a  right  Is  hec- 
essarily  Involved  In  the  right  of  con- 
structing a  bridge  for  the  accommo- 
dation of  the  highway  across  the 
river,  to  any  width  which  they  may 
deem  proper  within  the  statutory 
limits;  this  possession,  however.  Is 
not  Independent  of  or  hostile  to  the 
public  right,  and  no  right  adverse  to 
the  public  could  be  acquired  under 
It.  Newark  Lime,  etc.,  Mfg.  Co.  v. 
Newark.  16  N.  J.  Eq.  64. 

97.  Oliver  v.  Thompson's  Run 
Bridge  Co..    197   Pa.   344.   47  A  230 


(holding,  however,  that  a  company 
authorised  to  construct  a  bridge  for 

f>urposes  of  a  public  highway,  if  it  is 
n  good  faith  so  doing,  cannot  be  en- 
Joined  from  proceeding  with  the 
work,  merely  because  It  Tl  to  t>e  us«d 
also  by  a  street  railway,  for  whicb 
latter  purpose  alone  the  company 
would  have  no  authority  to  build). 

[a]  Tot  oomrtraatlon  of  "MlmmtmA 
statat—  M  to  pnivoMS  for  wUA 
hzMrs  may  1w  httUt  see  Southern 
Illinois,  etc..  Bridge  C^.  v.  Stonc^ 
174  Mo.  1,  78  SW  453,  ,63  LRA  301. 

98.  See  cases  Infra  this  note. 

[a]  AppMMMhes. — The  right  to 
build  includes  by  implication  the 
right  to  construct  reasonable  and 
proper  approaches.  Com.  v.  PIttston 
Ferry  Bridge  Co.,  148  Pa.  621,  34  A  87. 

[b]  Interest  In  Matty.^ — Under 
the  charters  granted  to  some  bridge 
companies  they  acquire  the  fee  In  the 
land,  and  not  merely  an  easement. 
Harlow  v.  Rogers,  12  Cush.  (Mass.) 
291.  See  also  C^>vlngton,  etc.. 
Bridge  Co.  v.  Hagruder,  63  Oh.  St 
465,  59  NE  216  (holding  that,  under 
Rev.  St.  [1900]  S  3642,  the  bridge 
company  could  acquire  any  Interest 
in  realty,  which  In  the  opinion  of  the 
directors  would  be  necessary  and 
advisable  for  the  site  of  the-bridge, 
together  with  suitable  avenues  or 
approaches  leading  thereto).  But 
see  Thompson  v.  Androscoggin 
Bridge,  6  Me.  S2  (where  It  was  held 
that  under  the  charter  In  question 
the  company  acquired  no  more  than 
an  easement  In  the  land  on  which  the 
bridge  was  built). 

ic]  Tenalnns  of  Ughway  on  rtvez, 
n  the  absence  of  an  expressed  stip- 
ulation this  would  seem  to  include 
the  right  to  use  the  whole  terminus 
of  a  highway  on  a  river,  but  not  S9 
hostile  or  adverse  to  the  rights  of 
the  public.  Newark  Lime,  etc.,  Mfg. 
Co.  V.  {Newark,  16  N.  J.  Bq.  64. 

[d]  The  power  to  bvlld.  uA  rent 
wharves  is  not  an  Incident  to  such 
business.  New  Haven  Toll  Bridfe 
Co.  V.  Osborn,  36  Conn.  7. 

[e]  BslarguiiMit  of  franbUae. — A 
statute  authorizing  the  proprietors  of 
a  toll  bridge  to  build  and  to  maintain 
a  turnpike  at  their  own  expense,  lead- 
ing toward  their  bridge  and  sepa- 
rated therefrom  only  by  a  public 
highway  of  less  than  a  mile  In  lengtb. 
and  to  take  toll  on  such  turnpike, 
does  not  create  a  new  and  distinct 
franchise,  but  only  enlarges  the  fran- 
chise conferred  by  their  charter. 
Com.  V.  Hancock  Free  Bridge  Corp., 
2  Gray  (Mass.)  68. 

99.  Hood  V.  Proprietors  of  DIghton 
Bridge,  3  Mass.  263.  See  also  Thacher 
V.  Dartmouth  Bridge  Co,,  18  Pick. 
(Mass.)  601. 

1.  McPheeters  v.  Merlmac  Bridge 
Co.,  28  Mo.  466. 

fa]  Aogslrlaff  aaflnlshaA  tell 
bridge  imdw  meohanlo's  Uan  sale^ 
Where  a  public  road  extended  to  eacb 
end  of  a  bridge  which  was  only  partly 
paid  for,  the  purchaser  of  such 
bridge  under  proceedings  enforcing  ^ 
mechanic's  lien  had  no  right  to  charge 
toll.    Whelchel  v.  State,  76  Oa.  644. 

8.  Matter  of  Peo..  70  Misc.  73.  1S8 
NTS  129.  See  also  Pittsburg,  etc,  H. 
Co.  V.  Dodd,  115  Ky.  176,  211,  72  SW 
822.  24  KyL  2067,  74  SW  1096.  2S 
KyL  266  (holding  that  the  approach 
to  a  bridge  is  a  part  thereof,  so  that 
an  attempted  conveyance  by  a  com- 
pany chartered  to  build  and  to  oper- 
ate, a  bridge  or  an  approach  thereto 


For  later  oases,  aevelo^nests  and  changes  In  the  law  see  cumulRtive  AnnoUtlons,  shme  title,  oage  and  nota  number. 
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33]  (2)  Tolls— (a)  BigU  To  Tako— aa.  In 
GeneraL  The  right  to  demand  toll  of  the  public 
for  crossing  a  public  bridge  exists  only  by  virtue 
of  statutoiy  enactment/  and  Buch  toll  cannot  law- 
fully be  exacted  unless  the  charter  and  the  condi- 
tioas  of  the  statute  as  to  the  building  and  the  main- 
tenacce  of  the  bridge  are  complied  with.'  No  toll 
aa  be  exacted  after  tbe  expiration  of  the  time  for 
which  the  right  to  charge  was  ftuthorized,"  or  for 
travel  not  within  the  lawful  limit  of  the  franchise," 
or,  in  some  jurisdictions,  unless  the  bridge  is  kept 
in  a  state  of  good  repair;^  nor  can  tolls  be  exacted 
fur  vehicles  not  within  the  terms  of  the  charter.' 
But  a  company  having  the  right  to  collect  tolls  on 


an  old  bridge  will  have  the  same  right  on  a  new 
one  near  tbe  same  place,  the  change  being  necessi- 
tated by  a  railroad's  lawful  appropriation  of  the 
old  structure*  A  bridge  company  authorized  to 
take  tolls  may  appoint  a  toll  collector  and  take 
from  him  a  mortgage  as  security  for  his  payment 
of  toll  money  takm  by  him,  although  no  speoial 
power  to  this  effect  is  given  by  the  charter.** 

[$34]  Vb.  Exemptions,  Oommatationa,  Etc.  In 
some  instances  statutes  authorizing  toll  bridges  have 
specifically  exempted  from  the  payment  of  tolls  per- 
sons engaged  in  certain  employments  or  pursuits," 
or  citizens  of  a  certain  county}**  and  as  the  pur- 
pose of  the  law  in  fixing  the  rates  of  toll  is  to 


ts  ultra  vires:  and  the  court  said: 
"To  dispose  of  the  approach  la  to 
dismember  the  brtdge,  and  render  It 
Imposaible  for  the  bridge  company  to 
aen'e  the  public  as  required  by  Its 
charter"). 

3.  Wtaelchel  v.  State,  76  Qa.  844; 
Aubert-Oanion  v.  Roy,  21  Can.  S.  C. 
1SS. 

[a]   Tbe  obaraetMr  of  the  tax  by 

which  a  road  or  a  bridge  Is  to  be 
built  and  kept  in  repair  1«  stinply 
changed.  Jones  v.  XCeith,  S7  Tex.^  »*, 
14  AmR  382. 

tb]  Zb  Ontario  It  was  held  that  It 
ts  Incident  to  the  corporate  powers  of 
s  corporation  of  the  character  of  the 
International  Bridge  Company  Incor- 
porated under  20  Vict,  c  227,  and  28 
Vict,  c  124,  to  demand  a  payment  of 
tolls  from  railway  companies  for  the 
uHt  of  their  bridge.  International 
Bridge  Co.  t.  Canada  So.  R.  Co.,  7 
Ont  A.  226  [afC  28  Orant  Ch.  (U.  C.) 
1I4J. 

(c]    SBfOMMBSBt     of  ligllt. — (I) 

There  the  proprietors  of  a  bridge  are 
entitled  to  take  tolls,  there  would 
■eem  to  be  no  doubt  that  the  right 
mar  be  enforced  by  assumpsit  aa  on 
an  Implied  promise,  although  thcT 
ttareler  claims  szemptlon  and  re- 
tiues  to  ■  p^  toll.  Central  Bridge 
corp.  T.  Abbott.  4  Cush.  (Mass.)  4TS. 
See  also  State  v.  Dearborn,  16  Me. 
M.  (t)  So  too  the  proprietors  may 
Interpose  a  gate  or  oar  which  they 
may  lawfully  refuse  to  open  unless 
Uieir  toll  Is  paid,  and  If  the  party 
attempts  to  pass  by  force  'or  violence, 
the  statute  renders  him  tlable  to  a 
penalty.  But  It  would  seem  that  the 
law  does  not  suffer  the  right  to  be 
enforced  by  violence,  and  the  pro- 
prietor has  no  right  to  seise  the  trav- 
eler and  to  enforce  his  right  thereby. 
State  V.  Dearborn,  supra, 

1  Androscoggin  Bridge  v.  Bragg, 
»  N.  H.  602;  Bonhara  v.  Taylor,  10 
Oh.  108.  See  also  Canal  Bridge  v. 
Gordon,  1  Pick.  (Mass.)  297,  11  AmD 
110  (recognising  the  rule);  South 
Carolina  R.  Co.  v.  Jones,  26  S.  C.  Eq. 
4S»  (holding  that  the  limitation  In 
the  charter  of  a  bridge  company  that 
the  railroad  company  or  the  com- 
munity should  not  be  subjected  to 
the  payment  of  double  tolls  pre- 
cluded It  from  collecting  tolls  from 
the  South  Carolina  side  so  long  as 
nicta  persons  were  required  to  pay 
afaln  at  the  gate  at  the  Georgia 
side).  Bat  see  Southwest  Bend 
Bridge  V.  Hahn.  28  Me.  300  (holding 
that  if  the  statutory  requirements 
•re  not  for  the  particular  benefit  or 
accommodation  of  Individuals,  such 
failure  cannot  be  set  up  by  an  Indi- 
vidual In  defense  of  a  suit  against 
Blni  to  recover  the  penalty  Incurred 
br  passing  the  bridge  with  the  in- 
tent to  avoid  the  payment  of  toll). 

{a]  ■iiiMt*ii*<v  ooaplianoe  wttb 
tae  ttatBte. — Where  the  statute  re- 
quired that  the  bridge  company 
should  construct  Its  brtdre  at  least 
twenty-four  feet  wide,  with  sufficient 
rails  on  each  side,  and  the  bridge  was 
built  twenty-four  feet  wide  between 
the  rails  l^ut  with  a  framework  In 
the  center,  the  thickness  of  which 
Mint  deducted  the  traveling  path- 
*iF  was  a  tittle  less  than  twenty- 
lour  feet.  It  was  held  that  the  sUtute 


was  substantially  compiled  with,  and 
that  this  reduction  of  the  width  did 
not  Impair  the  right  to  take  tolls. 
Daraarlscotta  Toll-Bridge  v.  Cotter. 
31  Me.  3G7;  Strong  v.  Dunlap,  10 
Humphr.  (Tenn.)  423. 

[bf  FostiBf  rates  of  toll  (1)  A 

statute  requiring  that  the  toll  rates 
should  be  posted  In  view  of  the  pas- 
sengers must  be  complied  with  be- 
fore an  action  for  failure  to  pay  toll 
can  be  maintained.  Southwest  Bend 
Bridge  v.  Hahn,  28  Me.  300;  Middle 
Bridge  V.  Brooks,  IS  Me.  391,  29  AmD 
510;  Worcester  v.  Essex  Merrlmac 
Bridge  Corp^  7  Gray  (Mass.)  467: 
Bonham  v.  Taylor,  10  Oh.  108.  (2) 
A  noncompliance  is  not  excused  by 
the  fact  that  the  signboard  has  wan- 
tonly been  destroyed,  or  that  the  let- 
ters thereon  have  become  obliterated 
by  time,  accident,  or  design.  The 
board  must  be  replaced  within  a  rea^ 
sonable  time.  Middle  Bridge  v. 
Brooks,  IS  Me.  8>1,  29  AmD  610. 

0.  Gardella  v.  Amador  County,  164 
Cal.  666, 1Z9  P  993;  Sears  v.  Tuolumne 
County,  132  Cal.  167,  64  P  270;  Grand 
Rapids  Bridge  Co.  v.  Prange,  36 
Mich.  400,  24  AmR  586. 

[a]  TbaSt  under  a  statute  making 
the  assent  of  the  supervisors  of  the 
county  assentlal  to  the  right  to  main- 
tain a  toll  bridge  over  a  navigable 
stream,  a  company  cannot  charge  toll 
after  Uie  expiration  of  the  time  for 
which  the  assent  of  the  supervisors 
was  obtained,  although  their  corpo- 
rate existence  continues;  and  a  de- 
fense to  an  action  to  recover  such 
toll  that  the  period  of  assent  by  the 
Bupervlsors  had  expired  Is  not  an  at- 
tempt to  collaterally  attack  the  cor- 
porate existence  of  the  company  and 
nence  may  be  urged  by  a  party  re- 
fusing to  iiay  toll.  Qrand  Rapids 
Bridge  Co.  v.  Prange,  66  Mich.  40u,  24 
AmR  686.  To  same  effect  Rockwith 
V.  State  Road  Bridge  Co.,  146  Mich. 
456,  108  NW  78S. 

[b]  rurohase  of  the  fee  of'tHe 
land  oa  the  sides  of  a  stream  on 
which  the  ends  of  a  bridge  rest  does 
not  give  the  purchaser  any  right  to 
continue  a  franchise  and  to  exact  toll 
beyond  the  term  for  which  such  fran- 
chise had  been  granted.  State  v. 
Lake,  8  Nev.  276. 

6.  Middle  Bridge  Corp.  v.  Marks, 
26  Me.  326  (where  the  company 
which  was  Incorporated  by  the  state 
of  Maine  extended  Its  bridge  across 
the  St.  Croix  river  Into  the  province 
of  New  Brunswick,  and  it  was  held 
that  In  the  absence  of  any  express 
promise  the  company  could  not  re- 
cover tolls  or  compensation  from  a 
party  using  the  end  of  the  bridge  on 
the  New  Brunswick  side). 

[a]  Bight  of  company  to  ntlUse 
free  hridge^It  appeared  that  a 
corporation  was  chartered  to  build 
a  bridge  and  to  take  tolls  of  per- 
sons passing  over  It,  and  that  an- 
other corporation  was  empowered  to 
build  a  dam  near  the  bridge  to  be 
used  as  a  road  without  the  power 
of  demanding  tolls.  The  two  cor- 
porations agreed  that  the  bridge  and 
dam  should  be  connected  so  that 
a  part  of  the  bridge  should  become 
a  part  of  the  dam.  It  was  held.  In 
an  action  by  the  bridge  corporation 
to  recover  tolls  of  persona  passing 


over  that  part  of  the  bridge  which 
constituted  a  part  of  the  dam,  that, 
since  the  dam  was  built  under  a 
franchise  which  did  not  allow  tolls, 
the  agreement  of  the  two  corpora- 
tions did  not  affect  the  same  and 
that  the  bridge  corporation  could  not 
recover  tolls  for  passage  over  such 
parts.  Canal  Bridge  v.  Gordon,  1 
Pick.  (Masa)  297,  11  AmD  170. 

7i  Reg.  V.  Greaves.  46  U.  C.  Q. 
B.  200  (where  It  appears  that  the 
court  on  a  complaint  of  twelve  free- 
holders that  a  toll  bridge  Is  out  of 
repair  may  appoint  an  engineer  to 
examine  the  same  and.  If  the  bridge 
Is  found  to  be  defective,  the  com- 

Fiany  Is  allowed  a  certain  time  wlth- 
n  which  to  make  repairs,  at  the 
expiration  of  which  time,  should 
they  fall  so  to  do,  the  taking  of  toll 
would  be  Illegal). 

[al  Oonolnslve  evidsnes  of  vroptr 
repair.— -The  report  of  the  prlage 
commissioners  whose  duty  It  Is  to 
supervise  and  accept  bridges,  that 
a  toll  bridge  Is  completed  and  In 

rd  repair  as  required  ny  tbe  charter, 
conclusive  between  a  party  who 
has  been  sued  for  the  nonpayment 
of  tolls  and  the  bridge  company; 
and  such  party  cannot  set  up  as  a 
defense  that  the  statute  has  not 
been  complied  with  In  the  repair  of 
the  bridge.  Strong  t.  Duniap,  10 
Humphr.  (Tenn.)  4». 

t.  Mallorr  v.  Saratoga  ZAke 
Bridge  Co.,  U  UlM.  44«.  104  NTS 
102B. 

0.  Hatter  of  New  Tork,  eta.  R. 
Co..  28  Hun  (N.  T.)  478. 

XO,  Peru  Bridge  Co.  v.  Hendricks, 
18  Ind.  11.  IS  (Where  the  court  said: 
"It  Is  usual,  in  cases  like  this,  to 
take  bond  or  written  undertaking 
with  personal  security,  but  the  act 
of  Incorporation  does  not  prescribe, 
nor  does  It  Intend,  the  kind  of  surety 
to  be  taken,  and  there  seems  to  be 
no  reason  why  the  taking  of  the 
mortgage.  In  this  Instance,  should 
not  be  held  a  proper  exercise  of  the 
Implied  power,  to  receive  security. 
Such  exercise  of  that  power  is  not 
inconslatent  with  any  of  the  powers 
sp^tflcally  granted,  nor  Is  It  against 
public  policy"). 

XI.    See  statutory  provisions. 

[al  "AU  persons  drawlag  firewood 
for  uielr  own  family  use"  are  some- 
times exempted,  and  the  exemption 
extends  to  a  person  drawing  his  fire- 
wood at  one  time,  with  the  assist- 
ance of  his  neighbors  and  others 
hired  by  him  for  that  purpose,  aa 
well  as  if  he  himself  was  engaged 
In  drawing  the  loads.  Wooster  v. 
Van  Vechten,  10  Johns.  (N.  T.)  467. 

[b]  VersoBS  bringing  prodnoe  to 
markets— Under  the  statute  author- 
izing the  bridge  In  question,  persons 
bringing  produce  to  the  market  of 
Fort  Gaines  had  the  right  to  pass 
free  of  tolls,  without  regard  to  the 
value  of  their-  produce.  Adams  v. 
Ft.  Oalnes.  80  Oa.  86,  6  SE  241. 

19.    Reed  v.  Hanger,  20  Ark.  625. 

[a]  Extsat  of  ute  prlvUage. — A 
provision  In  the  charter  of  a  toll 
bridge  that  It  shall  ever  remain  free 
and  open  to  the  citizens  of  the 
county  means  that  It  shall  be  free 
and  open  to  such  cttlsens  whether 
they  cross  on  foot  or  otherwise,  and 
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prevent  extortion,"  it  follows  that  unless  forbidden 
by  charter  or  statute,  the  company  may,  by  vote  or 
contract,  exempt  certain  parties  from  toll,"  or  com- 
mute or  compound^"  the  toll,  or  levy  what  they 
choose  from  each  person,*"  so  long  as  they  keep 
within  the  prescribed  maximimi.*^  Contracts  of  the 
character  under  consideration  do  not  preclude  the 
company  from  enacting  reasonable  by-laws  to  regu- 
late the  manner  of  crossing  a  bridge.^" 

Evidence  that  a  third  person  had  been  permitted 
to  pass  the  bridge  without  paying  toll,  in  going  to 
certain  laucU  to  which  defendant  frequently  went, 
and  by  virtue  of  an  ownership  or  residence  on  which 
be  claimed  an  exemption  from  toll,  is  admissible  to 
show  that  such  lands  were  included  in  the  vote 
exempting  the  occnpants  thereof  from  toll;"  and 
where  it  is  dear  that  persons  residing  on  certain 


lands  have  been  exempted,  the  burden  is  on  the 
bridge  company  to  show  that  defendant  is  not  one 
of  those  persons.^ 

[$  35]  (b)  lUght  To  Erade.  In  the  absence  of  a 
statute  prohibiting  it,  a  party  has  the  right  to  evade 
toll  by  crossing,  in  another  manner,  a  stream  near 
a  bridge;"  but  in  some  jurisdictions  it  is  provided 
that  any  person  crossing  otherwise  than  on  the 
bridge,  if  within  a  certain  distance  thereof,  shall 
be  liable  to  the  payment  of  the  toll  which  he  would 
have  paid  had  he  crossed  the  bridge,^  and  the 
avoidance  of  tolls  may  be  prohibited  by  the  inflic- 
tion of  a  penalty.** 

36]  (3)  ExdnsiTenesB  of  PriTilege»— (a)  Is 
G«neraL  The  right  to  erect  bridges  within  certain 
limits  and  to  ti^e  tolls  may  be  made  exelauTe," 
and  the  erection  of  another  bridge  within  soeh 


also  for  the  passage  of  their  car- 
riages, or  aii7  other  means  of  trans- 
portation employed  In  their  lawful 
business.  Reed  v.  Haneer,  20  Ark. 
626. 

13.  Com.  V.  AlleKheny  Bridge  Co., 
20  Pa.  185. 

14.  Central  Bridge  Corp.  v. 
Sleeper,  8  Cush.  (Mass.)  324. 

[al  ■tooUioU«n^(l>  The  right  of 
stockholders  in  a  bridge  corporation 
to  pass  the  bridge  free  of  toll,  such 
right  being  derived  from  a  resolution 
exempting  "all  present  proprietors 
of  stock,  does  not  become  a  con- 
comitant part  of  the  stock,  and  a 
subsequent  purchaser  of  the  same 
would  not  be  entitled  to  such  privi- 
lege. Central  Bridge  Corp.  v.  Ab- 
bott, 4  Cush.  (Mass.)  473.  (2)  But 
It  is  held  that  such  exemption  would 
extend  to  a  wagon  or  carrlaj[e  of  the 
stockholder.  Salmon  v.  SuJlett,  6 
N.  C.  372. 

[b]  Dnmtlon  of  privilege, — Where 
one  Is  licensed  to  cross  a  toll  bridge 
without  payment,  until  a  claim 
against  tne  bridge  corporation  is 
settled  In  bis  favor  by  referees,  lie 
cannot  be  charged  until  such  settle- 
ment, or  until  the  corporation  noti- 
fies him  of  its  revocation  of  the 
reference.  Androscoggin  Bridge  v. 
Bragg,  16  N.  H.  502. 

[cj  lUglit,  how  lost. — Where  a 
turnpike  company  granted  to  the 
owner  of  land  the  right  to  free  pas- 
sage of  a  ferry  in  consideration  of 
the  use  of  his  land  for  the  turnpike, 
the  privilege  was  held  to  extend  to 
a  bridge  afterward  substituted  for 
the  ferry  and  to  attach  to  subsequent 
grantees  of  the  land  as  long  aa  the 
turnpike  was  maintained  over  such 
land.  It  was  further  held  that  pay- 
ment of  toll  under  protest  by  such 
person  was  not  a  waiver  of  the 
right  to  free  passase.  but  that,  after 
twelve  years'^  continuous  denial  of 
the  right.  It  was  barred  by  limita- 
tion. Dupont  V.  Charleston  Bridge 
Co..  66  S.  C.  524,  44  8E  86. 

16.  Central  Bridge  Corp.  v. 
Sleeper,  8  Cush.  (Mass.)  824. 

[aj  OoMtroottoit  of  oomponndlw 
oontraob— Under  a  contract  provid- 
ing that,  in  consideration  of  certain 
aums  of  money,  all  persons  owning 
certain  land  within  a  town,  all  per- 
sons who  might  thereafter  have  their 
homes  on  any  of  said  lands,  and  all 
persons,  carriages,  vehicles,  stages, 
animals,  and  conveyances  going  to 
or  from  said  lands  on  the  proper 
business  of  any  person  owning  or 
having  his  home  thereon,  should  pass 
over  the  bridge  of  the  corporation 
without  paying  any  tolls,  It  was  hold 
that  one  who  resided  on  the  land 
might  operate  a  line  of  stages  over 
the  bridge  for  the  conveyance  of 
passengers,  without  paylnghlre.  Cen- 
tral Bridge  Corp.  v.  Sleeper,  8  Cush. 
(Mass.)  324.  To  same  effect  Central 
Bridge  Corp.  v.  Bailey,  8  Cush. 
(Mass.)  S19. 

16.  Com.  V.  Allegheny  Bridge  Co., 
20  Pa.  186. 


[a]    It  Is  no  yrovitd  for  frafeltnr* 

that  the  company  have  refused  to 
let  some  other  person  pass  at  the 
commuted  rates.  Com.  v.  Allegheny 
Bridge  Co.,  20  Pa.  186. 

17.  Central  Bridge  Corp.  v.  Sleeper, 

8  Cush.  (Mass.)  S24;  Central  Bridge 
Corp.  V.  Bailey,  8  Ciish.  (Mass.)  319; 
Saunders  v.  Hathaway,  26  N.  C.  402; 
Hamilton,  etc..  Road  Co.  v.  Blnkley, 

9  Ont.  621. 

"None  of  the  reasons  for  laying 
such  a  toll  apply  to  its  collection. 
It  Is  granted  to  the  builder  as  his 
compensation.  It  is  for  his  benefit 
and  Is  his  property;  and,  conse- 
quently, he  may  levy  what  he  likes 
from  each  person,  within  the  rates 
fixed  by  the  court,  or  relinQUlsh  It 
altogether."  Saunders  v,  Hathaway, 
26  N.  C.  402,  404. 

[a]  What  ooastltttteB  dlsorimlna- 
tlon^-— A  charge  of  two  cents  made 
by  a  bridge  company  for  every  per- 
son transported  over  Its  bridge  by  a 
street  railway,  instead  of  a  charge 
of  twenty  cents  per  car,  such  charge 
being  the  toll  for  ordinary  two-horse 
vehicles,  Is  not  an  unlawful  discrim- 
ination. It  is  clear  that  In  regulat- 
Ijig  tolls  no  one  would  classify  a 
street  car  with  a  family  carriage  or 
two-horse  wagon;  the  car  might  be 
constructed  so  as  to  carry  a  hundred 
persons  and  thus  materially  decrease 
the  profits  of  the  bridge  company. 
Covington,  etc..  Bridge  Co.  v.  South 
Covington,  etc.,  St.  R.  Co.,  93  Ky. 
136,  19  SW  40S,  14  KyL  62,  IS  LRA 
828 

18.  Holmes  v.  Pickering,  I  Oh. 
Dec  (Reprint)  179,  8  WestLJ  222. 

19.  Central  Bridge  Corp.  v.  Butler, 
2  Gray  (Mass.)  130. 

so.  Central  Bridge  Corp.  v.  Butler, 
2  Gray  (Mass.)  180. 

31.  Parrot  v.  Lawrence,  18  P.  Cas. 
No.  10,772,  2  Dill.  332;  Wright  v. 
Morris,  43  Ark.  193. 

82.  Sprague  v.  Blrdsall,  2  Cow. 
(N.  T.)  419  (where  the  statute  pro- 
vided that  any  party  crossing  Cayuga 
lake  within  three  miles  of  the  bridge 
should  be  liable  for  toils,  and  it  was 
held  that  where  a  party  embarked 
on  one  side  of  the  lake  six  miles 
from  the  bridge  and  crossed  It  from 
such  a  direction  as  to  leave  the  lake 
within  sixty  rods  of  the  bridge  on 
the  other  side,  such  crossing  would 
not  constitute  an  evasion  of  the 
statute).  This  holding  was  approved 
In  Cayuga  Bridge  Co.  v.  Stout,  7 
Cow.  (N.  T.)  33  (which  also  criti- 
cized and  departed  from  the  holding 
of  the  principal  case,  that  It  was  not 
the  Intention  of  the  act  to  prohibit 
anyone  from  crossing  on  the  Ice, 
even  though  they  crossed  within 
three  miles). 

[a]  AToidanoe  of  toll  by  heavy 
loaO^— Equity  will  not  Interfere  to 
restrain  a  party  from  hauling  heavy 
loads  across  a  toll  bridge  and 
thereby  to  some  extent  avoiding  a 
payment  of  tolls.  If  the  load  is 
heavier  than  the  statute  allows,  the 
^bridge  company  would  have  an  ade- 


quate remedy  at  law  for  an  Injury 
to  its  bridge,  and  if  the  load  ts  not 
an  unlawful  one,  the  fact  that  they 
cannot  charge  more  for  It  than  for 
a  lighter  load  is  a  matter  for  legiE- 
lative  notice,  and  not  for  a  court  of 
equity.  Thompson  v.  Matthews,  Z 
Edw.  (N.  Y.)  212. 

as.  Middle  Bridge  v.  Brooks,  13 
Me.  391,  29  AmD  510  (holding  that, 
to  enable  a  company  to  recover  such 
penalty,  It  Is  essential  that  It  com- 
ply with  those  conditions  of  th« 
charter  which  are  for  the  particular 
benefit  or  accommodation  of  the 
traveling  public). 

[a]  Menee,  (1)  if  by  charter  or 
statute  they  are  required  to  keep  the 
rates  of  tolls  exposed  to  view^.  tber 
cannot  recover  if  such  conditions  are 
not  compiled  with.  But  if  the  regula- 
tion is  not  for  the  particular  accom- 
modation of  Individuals,  as  for  In- 
stance the  building  of  the  bridge  ex- 
actly twenty-five  feet  wide,  a  non- 
compliance with  the  condition  cannot 
be  urged  in  defense  by  the  traveler. 
Southwest  Bend  Bridge  v.  .Hahn,  SI 
Me.  800.  (2)  Nor  can  the  traveler 
defend  on  the  ground  that  the  toll 
gatherer  had  not  been  legally  ap- 
pointed, his  acts  having  been  adopted 
by  the  company.  Southwest  Bend 
Bridge  V.  Hahn,  supra. 

&4i  Plscataqua  Bridge  v.  Nev 
Hampshire  Bridge,  7  N.  H.  86.  Com- 

Bare  Washington  Toll  Bridee  Co.  r. 
;eaufort  County,  81  N.  C  491  (where 
it  was  held  that  the  act  of  1861, 
giving  a  toll  bridge  company  the  ex- 
clusive right  of  transporting  passen- 
gers across  a  navigable  river  oppo- 
site a  large  town,  "within  .the  dis- 
tance of  three  miles  from  said 
bridge,"  in  consideration  of  a  reduc- 
tion by  one  half  of  the  former  toil 
rates  paid  by  the  residents  of  de- 
fined parts  of  two  countlni,  while 
full  rates  are  to  be  paid  by  all 
others,  is  obnoxious  to  the  consti- 
tutional inhibition  against  mon<HM>- 
lles). 

[a]  rrohfldtloa  on  other  ftxMffai 
a  put  of  frannhlse  Thn  provialon 
in  the  charter  that  no  person  or  per- 
sona slialt  have  liberty  to  erect 
another  bridge  within  prescribed 
limits  is  not  a  covenant  distinct 
from  the  franchise,  but  Is  identical 
with  it  and  subject  to  the  same  lava 
Enfield  Toll  Bridge  Co.  v.  Hartford, 
etc..  R.  Co.,  IT  iSonn.  464,  44  AmD 
666.  To  same  effect  Harrell  v.  Ells- 
worth. 17  Ala.  67«. 

[b]  VMSOitbea  dlstaaoe;  how 
measured. — ^A  legislative  provision 
that  no  other  bridge  shall  be  built 
within  a  certain  distance  of  a  desig- 
nated bridge  will  be  construed  to 
mean  the  distance  as  measured 
along  the  course  of  the  stream.  Uc- 
Leod  V.  Burroughs.  9  Ga.  213  (where 
it  was  held  that  the  expression  in  the 
bridge  charter  of  "five  miles,  either 
above  or  below  the  said  brid^. 
could  not  be  taken  to  mean  five  miles 
in  a  straight  line,  but  that  the  dis- 
tance must  be  measured  along  the 


For  later  caseSi  developiiwnts  and  ohaages  tn  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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limits,"  or  the  unlawful  laying  out  o£  the  bridge 
u  a  highway,^  is,  as  respects  the  franchise,  a  uui- 
amee.  Sneh  exclusive  priTileges  are  not,  however, 
favored  in  law  and  will  not  be  ree<^ized  or  en- 
forced by  the  courts  unless  clearly  expressed;" 
and  granting  to  eonnty  courts  jurisdiction  to  au- 
thorize the  eonstnietion  of  bribes  does  not  confer 
on  them  the  power  to  grant  to  any  person  the  exclu- 
sive right  of  constmctiou.^ 

[i  37]  (b)  Infringement  of— aa.  What  Oonsti- 
totes.  An  individual  cannot  of  his  own  authority 
establish  a  free  bridge,  so  as  to  impair  the  profits 
or  interfere  with  the  franchise  of  a  party  operating 
a  toll  bridge but  if  aathariced  to  cha^  only 
sadi  toll  as  is  necessary  t<a  repairSi  and  the  eom- 
psny  n^eets  or  refuses  to  repair,  a  party  may 
baild  a  me  bridge,  althou^  its  effect  is  to  diminisb 
travel  over  the  toll  bri^;""  and  statutory  penni»- 
sion  to  ke^  a  private  bridge  or  ferry  at  iraieh  no 


toll  is  charged  must  be  limited  to  the  use  of  the 
person  so  keeping  it."  But  a  provision  of  the  legis- 
lature prohibiting  the  erection  of  other  toll  bri^fra 
or  toll  fwries  within  a  certain  distance  of  a  bridge 
does  not  preclude  the  county  from  constructing 
a  free  brid^  within  such  distance;^  and  the  erec- 
tion of  a  railroad  bridge  within  the  territorial 
limits  in  which  a  bridge  company  has  the  exclu- 
sive right  to  take  toll  is  not  an  infringement  of  its 
franchise."  So  it  has  been  held  that  the  establish- 
ment of  a  feny  is  not  an  infringement  of  the 
exclusive  right  given  by  ehari;er  to  maintain  a 
bri^e  across  a  navigable  stream."  And  a  fortiori 
the  grant  of  exclusive  bridge  privileges  for  desig- 
nated distances  on  a  river  does  not  confer  the  right 
to  close  up  existing  fords  within  that  distance.^ 
Nor  is  a  firanehise  to  maintain  a  toll  bridge  in- 
fringed by  a  subsequent  statntei  requiring  the  holder 
of  the  finnehiae,  under  a  penalty,  to  ouuntain  and 


stream).  See  also  Aubert-Oallion  v. 
Koy,  21  Can.  8.  C.  466  (discussing 
this  question). 

[Cl  BlSCtlOtl  bStWMIl  two  »t%*U. — 
If  a  company  having  the  exclusive 
prl\-llege  of  building  at  either  of  two 
sites  exercises  Its  discretion  bjr  bulld- 
ins  at  one.  It  thereby  locates  Its 
gnnt,  and  cannot,  by  subsequently 
building  another  bridge  at  the  other 
site,  extend  the  scope  of  Its  fran- 
chise. Cayuga  Bridge  Co.  v.  Magee, 
t  Wend.  (NT  T.)  SS  (where  It  ap- 
peared that  a  company  was  author- 
ized to  erect  a  bridge  across  a  lake 
or  the  outlet  thereof,  and  to  rebuild 
it.  If  destroyed  or  carried  away  by 
ice:  and  that  all  other  persons  were 
prohibited  from  erecting  a  bridge 
irithin  three  miles  of  the  place  where 
the  bridge  should  be  erected.  The 
company  built  Its  bridge  across  the 
lake,  and  on  Its  subseauent  destruc- 
tion, built  another  bridge  across  the 
outlet  of  the  lake.  U  was  held  that 
the  restricted  limits  were  to  be 
measured  from  the  place  where  the 
hrfdn  was  first  built,  and  not  from 
the  bridge  which  was  subsequently 
bnllt across  the  outlet).  To  same  efCect 
Henderson  v.  Maybln.  37  S.  C.  L.  IGS. 

[dj  BsolnaiTs  rints  of  the  owiwr 
«f  tM  taaoUM  extends  to  a  ferry 
maintained  by  him  during  recon- 
Mnictlon  of  the  bridge  destroyed. 
Oalameau  t.  Outlhault,  1<  Can.  S. 
r.  67*. 

flBL  Chenango  Bridge  Co.  v.  Ijewlfl, 
13  Barb.  <N.  T)  111:  Nawburgh,  etc., 
Tump.  Road  v.  Ullier.  6  Johns.  <Jti. 
(X.  T.)  101.  9  AmD  tHi  Aubert- 
<:anion  V.  JtoT,  21  Can.  S.  C.  466. 

[a]  BrMc*  BeuaaetoBttitfllniart 
smnaee  at  oonnum  1rw>— At  com- 
mon law  a  bridge  erected  so  near  an 
ancient  toll  bridge  as  to  draw  away 
its  custom  is  a  nuisance  for  which 
an  action  will  He.  Harrell  v.  Blls- 
worth.  17  Ala.  B76;  NorrlH  v. 
Farmers',  etc.,  Co..  6  Cal.  690,  66 
AmD  536:  Smith  v.  Harklns,  S8  N.  C. 
C!3,  44  AmD  83;  Long  V.  Beard,  7 
N-  C.  57;  Anonymous,  t  N.  C.  467.  - 

38.  Central  Bridge  Corp.  v.  Lowell, 
*  Gray  (Uass.)  474. 

27.  U.  S. — Wright  V.  Nagle.  101 
l".  S,  791.  26  I*  ed.  921;  Waahlneton. 
etc..  Turnp.  Co.  v.  Maryland,  3  wall. 
ilO.  18  L.  ed.  180;  Charles  River 
Brtdre  v.  Warren  Bridge  Co.,  11  Pet. 
4iO,  »  L.  ed.  773  (holding  that  an  act 
«f  Incorporation,  conferring  the  ordi- 
nary faculties  of  a  corporation  for 
the  purpose  of  building  a  bridge  and 
establishing  certain  rates  of  toll, 
does  not  confer  on  the  corporation 
the  exclusive  privilege  of  malntain- 
Iqk  a  bridge  on  the  line  of  travel 
on  vhicb  the  bridge  is  located). 
_  Ala. — Dyer  v.  Tuskaloosa  Bridge 
<te.,  2  Foi«.  296,  27  AmD  666. 
.  (U.— Fall  V.  Sutter  County,  21  Cal. 
217. 

Conn. — Salem,  etc.,  Turnp.  Co.  v. 
[»  C.  J.— 2B] 


Lyme,  18  Conn.  461 ;  Enfleld  Toll 
Bridge  Co.  v.  Hartford,  etc.,  R.  Co., 
17  Conn.  464,  44  AmD  566. 

Ky. — Piatt  V.  Covington,  etc.. 
Bridge  Co. ,  8  Bush  3 1 ;  Com.  v. 
Stevens,  11  Ky.  Op.  114, 

N.  H.— Union  Bridge  Co.  v.  Spauld- 
ing.  63  N.  H.  298. 

N.  Y.— Pt.  Plain  Bridge  Co.  v. 
Smith,  30  N.  T.  44;  Chenango  Bridge 
Co.  v.  Blnghamton  Bridge  Co.,  27 
N.  T.  87  [rev  on  other  grounds  3 
Wall.  (U.  S.)  61.  18  L.  ed.  137]; 
Oswego  Falls  Bridge  Co.  v.  Fish,  1 
Barb.  Ch.  647;  Mohawk  Bridge  Co. 
V.  Utlca,  etc.,  R.  Co.,  6  Paige  664; 
Thompson  v.  New  York,  etc.,  R.  Co., 
3  Sandf.  Ch.  6SG. 

Tex. — Compton  ▼.  Waco  Bridge 
Co..  62  Tea.  716. 

Vt. — White  River  Tump.  Co.  v. 
Vermont  Cent.  R.  Co..  21  Vt.  690. 

W.  Va, — Uason  v.  Harp«r*a  Perry 
Bridge  Co..  17  W.  Va.  396. 

Wis. — Janesvllle  Bridge  C!o.  T. 
Stoughton.  1  PInn.  667. 

See  Delaware  River  Bridge  v.  Tren- 
ton City  Bridge  Co.,  13  N.  J.  Eq.  46 
(where  It  was  held  that  an  act  of 
the  legislature  of  Kew  Jersey,  con- 
ferring the  esolnslva  franchise  on  a 
bridge  company  to  maintain  their 
bridge  over  the  Delaware  river,  the 
bridge  having  been  built  under  a 
concurrent  grant  of  the  legislatures 
of  Penneylvanla  and  Delaware,  was 
not  Intended  to  go  Into  effedt  until 
assented  to  by  the  legislature  of 
Pennsylvania,  even  if  the  New  Jersey 
legislature  had  the  authority  to  make 
audi  exclusive  grant  without  the 
consent  of  the  Pmneylvanla  legisla- 
ture). 

"Such  exclusive  privileges  as  are 
conferred  by  appellee's  charter  ap- 
proach very  nearly  the  extreme  limit 
of  legislative  power,  and  such  legis- 
lation Is  so  far  antagonistic  to  the 
spirit  of  free  and  enlightened  repub- 
lican government  that  It  Is  not  en- 
titled to  any  liberality  of  construc- 
tion or  special  favor  from  the 
courts."  compton  v.  Waco  Bridge 
Co.,  62  Tex.  715,  723. 

88.  Dyer  v.  Tuskalooaa  Bridge 
Co.,  2  Port.  (Ala.)  296,  27  AmD  666; 
Wright  V.  Nagle,  48  Ga.  367. 

[a]  Oraat  oonetraed  as  a  lloense. 
— For  construction  of  a  grant  by  the 
county  to  a  bridge  company  of  the 
right  to  use  the  site  and  approaches 
or  the  public  road  for  a  term  of  ten 
years,  and  holding  that  such  grant 
was  a  mere  license  and  not  a  con- 
tract between  the  county  and  the 
bridge  company,  which  would  pre- 
vent the  county  from  afterward  es- 
tablishing a  free  bridge  at  the  same 
point,  with  the  same  right  of  ap- 
proach from  the'  public  road  see 
victoria  County  v.  Victoria  Bridge 
Co,,  68  Tex.  62,  4  SW  140. 

39.  Ala.— Harrell  v.  Ellsworth,  17 
Ala.  676. 


Cal. — Norris  v.  Farmers',  etc.,  Co., 

6  Cal.  690,  66  AmD  635. 

Miss. — Townsend  v.  Blewett,  6 
Miss.  608. 

_  N.  Y, — Newburgh,  etc.,  Tump. 
Road  V.  Miller,  6  Johns.  Ch.  101. 

N.  C— Smith  V.  Karklna,  88  N.  C. 
613,  44  AmD  88. 

See  Oalameau  v.  Ouilbault,  16  Can. 
S.  C.  679  (discussing  the  rule). 

30.  Free  Bridge  Co.  v.  Woodfln. 
17  N.  C.  118. 

81.  Harrell  v.  Ellsworth,  17  Ala. 
676.  To  same  effect  Trent  v.  (triers- 
ville  Bridge  Co.,  11  Leigh  (38  Va.)  644. 
_  39.  Victoria  County  v.  Victoria 
Bridge  Co..  68  Tex.  62,  4  SW  140.  And 
see  Satterthwaite  v.  Beaufort  County, 
76  N.  C.  163  (where  the  point  was 
raised  but  not  adjudicated,  because 
the  owner  of  the  toil  bridge  was  not 
a  party  to  the  proceedings). 

38.  U.  8. — Passaic,  etc.,  River 
Bridges  V.  Hoboken  Land,  etc.,  Co., 
1  Wall,  116,  17  L.  ed.  671  [aft  H  N. 
J.  Eq.  608  (aff  13  N.  J.  Eq.  81)]. 
_  GJa. — McLeod  v.  Bavannan,  etc.,  R. 
Co.,  26  Oa.  446. 

7  Nev'ii?**  ^'  ^- 

N.  j". — ^Atty.-<5en.  v.  Delaware,  etc., 
R.  Co.,  27  N.  J.  Eq.  1  [aff  27  N.  J. 
Eq.  631]. 

N.  H. — Tucker  v.  Cheshire  B.  Co., 
21  N.  H.  29. 

N.  Y. — Alkln  V.  Western  R.  Corp., 
20  N.  Y.  370;  Mohawk  Bridge  Co.  V. 
Utlca,  etc.,  R.  Co.,  6  Paige  S64. 

N.  C. — McRee  v.  Wilmington,  ete., 
R.  Co..  47  K.  C.  186. 

Compare  Enfield  Toll  Bridge  Co. 
V.  Hartford,  etc.,  R.  Co.,  17  Conn, 
40,  43  AmD  716  (discussing  the  rule); 

"If  the  complainants  were  to  lay- 
down  a  suitable  railway  track,  and 
strengthen  their  bridge  eo  Uiat  the 
enginee  and  traine  of  the  defendants 
might  cross  It,  there  Is  nothing  In 
their  charter  which  would  warrant 
them  in  exacting  toll  from  the  de- 
fendants. .  .  .  This  demonstrates' 
that  the  franchise  granted  to  the  de- 
fendants, is  not  the  same  as  that 
vested  In  the  complainants;  nor  Is 
there  such  a  similarity  between  them 
as  renders  the  one  an  interference 
with  the  other,  in  the  sense  in  which 
a  new  bridge  or  a  ferry  Interferes 
with  a  prior  one  established  at  the 
same  point."  Thompson  v.  New 
York,  etc.,  R.  Co.,  8  Sandf.  Ch.  (N. 
Y.)  625.  660. 

fa]  Persons  mot  authorised  to  eross 
ntUroad  bridge.^ — But  the  railroad 
company  may  be  restrained  by  in- 
junction from  allowing  persons  to 
cross  their  bridge  who  are  not  au- 
thorized to  cross  by  law.  Thompson 
V.  New  York,  etc.,  B.  Co.,  3  Sandf. 
Ch.  (N.  Y.)  626,  663. 

34.  Parrott  v.  Lawrence,  18  F.  Cas. 
No.  10,772.  2  Dill.  832. 

SB.  Compton  v.  Waco  Bridge  Co., 
<2  Tex.  716; 
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to  opeu  a  draw  for  the  passage  of  any  vessel  on 
a  pres<aibed  notice  without  expense  to  the  owner 
thereof." 

38]  bb.  Blasts  Orowing  Oat  of  Infringement-— 
(aa)  Injunction.  As  previously  stated,  the  erection 
of  a  bridge  within  the  limits  for  which  an  indi- 
vidual or  company  has  an  exclusive  franchise  to 
maintain  its  toll  bridge,  or  the  unlawful  laying  out 
of  said  bridge  as  a  highway,  is  a  nuisance," 
and  an  injunction  will  lie  to  restrain  its  main- 
tenance.'" "Tlie  only  full  and  adequate  remedy 
therefor  is  to  be  found  in  a  resort  to  the  equity 
powers  of  the  court.'"*  In  an  action  to  restrain 
the  infringement,  it  cannot  be  objected  that  the 
complainant  has  violated  its  franchise;  collateral 
impeachment  of  a  franchise  as  to  which  there  has 
been  no  judicial  forfeiture  is  not  permissible.^ 

39]  (bb)  Action  for  Damagas.  An  action  at 
law  for  damages  sustained  by  the  infringement 
of  the  franchise  will  lie,'^  unless  the  owner  thereof 


has  by  his  actions  waived  the  right  to  damages.** 
Proof  by  plaintiff  of  the  l^slative  act  providing  for 
the  existence  of  the  franchise,  of  a  deed  to  plaintiff 
of  the  freehold  on  whioh  the  bridge  is  situated,  and 
of  plaintiff's  possession  of  the  bridge,  is  sufficient 
to  entitle  him  to  maintain  an  action  for  the  recovery 
of  damages  for  the  infringement  of  his  ^anehise, 
in  which  action  plaintiff  may  prove  the  number  of 
persons  who  have  crossed  the  rival  bridge.** 

[$40]  d.  PnbUc  AoquiBitlon  of  Toll  Bridge— 
(1)  How  Accomplished — (a)  In  Ooienl.  In  many 
instances  the  charters  of  toll  bridges,  or  the  statatra 
under  which  they  are  established,  prescribe  the 
time  or  the  manner  by  which  such  bridges  may  be 
made  free.^  This  may  be  done  by  requiring  a  city 
or  a  county  to  purchase  and  to  aranme  control  of 
a  bridge  within  its  limits,^  although  nsnally  th^ 
are  merely  authorized  to  pnrebase  or  to  assnme  con- 
trol of  such  bridges  and  to  operate  them  free  of 
chaise.**    The  making  of  such  purchases  may  be 


36.    New  Haven,  etc..  Toll  Bridge 
Co.  V.  Bunnel,  4  Conn.  54. 
ST.    See  supra  S  36, 

38.  Ala. — ^Harrell  v.  Ellswortb,  17 
Ala.  676. 

La. — Lafourche  v.  Roblehaux.  lit 
286,  40  S  705. 

N.  H. — Plscataqua  Bridge  v.  New 
Hampshire  Brids«.  7  N.  H.  SS. 

N.  T. — Newburrh.  etc.,  Turnp. 
Road  V.  Miller,  S  Johns.  Oh.  Ill; 
Osdan  V.  Olbbona,  4  Johns.  Ch.  ISO: 
Croton  Tump.  Road  v.  Rydor.  1 
Johns.  Ch.  611. 

N.  a--flmltb  V.  Harklns,  t8  N.  C. 
CIS,  44  AmD  8X. 

'  Can. — Auhart-Oalllon  Corp.  V.  Roy, 
21  Can.  8.  C.  458. 

39.  Central  Bridge  Corp.  v.  Lowell. 
4  Gray  (Mass.)  474,  480.  . 

40.  Harrell  v.  EllBworth,  17  Ala.  67«. 

41.  Townsend  v.  Blewett,  6  Mlaa. 
SOS:  Oalamean  v.  Oullbault,  16  Can. 
S.  C.  679.  And  see  ChenanKo  Bridge 
Co.  v.  Lewis,  63  Barb.  (N!  T.)  Ill 
(holding  that.  If  a  private  bridge 
which  unlawfully  Interferes  with  a 
chartered  toll  bridge  la  washed  away,, 
destroylnsr  the  toll  bridge,  the  own- 
ers of  tne  latter  are  entitled  to 
damages  for  the  diversion  of  tolls  and 
for  the  destruction  of  the  bridge), 

48.  Newburgh,  etc..  Tump.  Road 
V.  MUler,  6  Johns.  Ch.  (N.  T.) 
101  (holding  that,  where  the  owners 
of  a  toll  Drldga  suffered  another 
bridge  to  be  built  so  near  theirs  as 
to  take  away  the  travel,  and  made  no 
objection  to  Its  erection,  and  gave  no 
notice  of  their  intention  to  oppose 
the  use  of  It,  the  court,  on  a  bill  to 

Srevent  the  use  Of  such  oecond 
ridge,  refused  damages  and  costs, 
although  the  Injunction  prayed  was 
granted). 

43.  Townsend  v.  Blewett.  8  Hiss. 
503  (holding  that  a  receipt  by  plain- 
tiff to  defendant  for  a  year's  ferri- 
age is  not  admissible  tQ  show  that 
pTaintifC  had  taken  down  his  bridge 
and  substituted  a  ferry,  and  had 
thereby  abandoned  his  bridge  and 
franchise,  since  the  ferry  may  have 
been  used  while  the  bridge  was  be- 
ing repaired  or  rebuilt). 

44.  See  cases  Infra  this  note. 

Sal  Thus,  (1)  where  a  corporation 
Ids  a  bridge  under  a  charter 
granting  It  the  exclusive  privilege  to 
collect  toll  for  a  designated  number 
of  years,  provided  that  after  the 
expiration  of  that  time  the  bridge 
shall  be  abandoned  to  the  parish, 
such  bridge  must,  after  the  expira- 
tion of  the  franchise,  be  surrendered 
without  compensation,  Inasmuch  as 
the  consideration  for  the  building  of 
the  bridge  was  a  franchise,  the 
parish  being  the  real  owner  of  the 
bridge.  Lafourche  Police  Jury  v. 
Thlbodaux  Bridge  Co..  44  La,  Ann. 
137,  10  3  677.  (2)  See  also  In  re 
Royersford  Bridge,   112  Pa.   627,  2 


Montg.  Co,  61,  4  A  742  (holding  that 
the  special  act  of  Fabr.  27,  1889, 
under  which  the  bridge  in  question 
was  chartered,  was  not  rep«Ued  by 
the  aulweiiuent  statute  of  1876.  and 
that  therefore  the  mode  prescribed 
by  the  former  act  must  b«  pursued 
in  changing  the  bridge  from  a  toU 
to  a  free  bridge). 

45.  Pumphrey  v.  Baltimore,  47  Md. 
145,  28  AmR  446;  Montgomery 
Coun^  V.  Clarksvllle,  etc..  Tump,  Co., 
120  Tenn.  76.  82,  109  sW  1182  [clt 
Cyc].  And  see  Haverhill  Bridge  v. 
Essex  County,  lOS  Mass.  120.  4  AmR 
518  (holding  that  the  legislature 
might  require  county  commissioners 
to  change  a  bridge  from  a  toll  to  a 
free  one  and  to  apportion  the  dath- 
ages  between  the  county  and  ttone- 
fited  towns). 

[a]  Powav  to  pvrohase. — (1)  In 
the  absence  of  some  statute  author- 
ising it  a  county  has  no  power  to 
Join  with  a  city  in  the  purchase  of 
a  bridge  outside  of  Its  territory 
limits.  Lynchburg  v.  Amherst  Co.. 
116  Va.  60O.  80  SB  117.  (2)  And. 
where  a  city  and  a  county  have  been 
Jointly  authorised  to  purchase  a 
bridge,  the  rights  and  obligations  of 
the  city  and  the  county  are  not  those 
of  natural  persons  owning  property 
Jointly,  but  only  those  conferred  and 
Imposed  by  statute  expressly  or  by 
necessary  implication.  Lynenhuiw  v. 
Amherst  Co..  115  Va,  <00,  80  BB  117. 

4a.   See  cases  infra  this  note. 

taj  Ooastttntteauttty  of  sUMm^ 
Sp.  L.  (1896)  p  272  c  208,  as  amended 
by  Sp.  L.  (1901)  p  689  c  860,  author- 
ising two  cities  to  punAasa  a  toll 
bridge.  Is  not  uneonstltutlonal,  as 
delegating  public  rights  and  preroga- 
tives to  private  individuals  and  cor- 
porations without  consideration, 
thereby  Improperly  imposing  burdens 
on  the  public.  State  v.  Bangor,  98 
Me.  114,  56  A  689. 

lb]  Aathoxlty  to  trarehaae  (1)  was 
held  to  exist  in  Rush  County  v. 
RuBhville,  etc,  Oravel-Road  Co.,  87 
Tnd.  602;  Multnomah  County  v.  City 
R..  etc..  bo.,  84  Or.  98.  56  P  441;  Bas- 
com  V.  Oconee  County,  48  S.  C.  65, 
25  9E  984.  (2)  Where  a  toll  bridge 
and  the  franchise  relating  thereto 
were  conveyed  for  a  consideration  to 
a  city  "to  be  held  in  trust  by  said 
city  for  the  use  of  the  public,"  the 
acceptance  of  such  conveyance  and 
trust  did  not  In  itself  Impose  on  the 
city  the  duty  of  keeping  the  bridge 
In  repair  as  a  free  bridge,  but  the 
city  In  the  exercise  of  Its  authority 
for  the  protection  of  the  public 
might  properly  remove  it  to  con- 
struct in  Its  place  a  new  bridge  and 
charge  tolls  for  the  use  of  the  same. 
The  fact  that  other  corporations  or 
persons  contributed  to  the  erection 
of  the  old  bridge  would  not  affect 


this  right.  Scott  V.  Des  Moines.  84 
Iowa  6S2, 

[c]  Vatnn  of  tttU  ^•aafaeJ^ 
Under  the  Pennsylvania  statobes. 
where  a  bridge  Is  purchased  br  the 
county  commissioners,  the  county  ac- 
quires exclusive  title  thereto,  to  the 
exclusion  of  the  commonwealth.  Ve- 
nango County  v.  Oil  City  St.  R.  Co, 
8  Pa.  Dlst  H6. 

[d]  Comlvaat  liefam  aoBplatlon  of 
brtdfa^Wtaera  the  charter  of  a 
bridge  company  provided  that  a  town 
should  have  the  rl^t  at  a  priee 
agreed  or  at  an  appraisal  to  purchase 
such  bridge  and  the  franchise  a.t  any 
time  after  the  bridge  was  completed 
and  open  for  traTfll.  a  contract  by 
the  town  before  the  bridge  was 
built  to  purchase  It  on  its  completion 
^  valid.  Saugatuck  Bridge  Co.  v. 
Westport,  89  Conn.  337. 

[el  The  stook  is  taken  ma>J«ot  to 
the  obUgatloss  ot  the  bxidg*  oompany 
arising  under  an  agreement  prevfous- 
ly  made  by  such  company,  and  there- 
fore a  traction  company  which  has 
furnished  the  bridge  company  with 
funds  to  reconstruct  its  brlOKe  so 
as  to  allow  the  traction  company  to 
run  Its  cars  thereon,  with  a  pro- 
vision for  a  settlement  of  accounts 
at  the  end  of  forty  years,  cannot 
recover  of  the  brldjre  company  any 
of  such  amount  advanced,  because 
of  the  fact  that  the  city  has  pur- 
chased the  stock.  Pitbsbutv,  etc 
Tract.  Co.  V.  Monongahela  Brfoge  Co.. 
184  Po.  180.  29  A  66. 

[f]  B^^sal  of  statute  by  Implioa- 
tioa."  A  statute  authorizing  a  city 
to  lay  out  as  a  town  way  a  toll 
bridge  between  It  and  a  town  Is  not 
by  Implication  repealed  by  a  subse- 
quent act  authorizing  the  city  and 
town,  or  either  of  them,  to  main- 
tain a  bill  in  equity  to  ascertain  the 
amount,  on  the  payment  of  which 
they  were  authorized  by  the  charter 
of  the  bridge  to  open  It  free  of  tolL 
The  former  act  was  intended  to  dele- 

Safe  to  the  city  the  right  of  eminent 
omaln,  while  the  latter  was  In- 
tended only  to  enable  either  of  the 
municipalities  to  enforce  the  right 
of  purchase.  Central  Bridge  Corp. 
V.  Lowell,  4  Qray  (Mass.)  474. 

tKl  Applioatloa  of  sot  to  mnnty 
of  RiUadelphla, — (l)  The  Pennsyl- 
vania act  of  May  8,  1876.  which 
authorizes  the  several  counties  In 
the  state  of  Pennsylvania  to  acquire 
bridges  and  abolish  tolls  thereon,  ap- 
plies to  the  county  of  Philadelphia, 
although  the  city  and  the  county  of 
Philadelphia  are  consolidated.  In  re 
City  Ave.,  etc..  Bridge.  164  Pa.  S94. 
30  A  S8B.  (2)  For  construction  of 
the  Pennsylvania  act  of  May  8.  1876. 
which  authorizes  the  counties  of 
Pennsylvania  to  acquire  bridges  and 
abolish  tolls  thereon  see  In  re 
Bethlehem  Toll  Bridge,  t  Pa.  DIat. 


For  later  eaaw,  devsiopments  and  Qhangss  In  the  law  see  cumulative  Annotations,  same  title, ; 
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considered  a  neeessary  expenBe  of  a  eounty;"  but 
a  county  not  having  authority  to  build  a  bridge 
across  its  boundary,  without  the  eoncurrent  action 
of  the  other  county^  cannot  puzchase  a  toll  bridge 
on  its  boundi^  without  the  ooncurrenee  of  the 
adjoining  county.^  The  procedure  to  be  observed 
by  a  county  or  a  city  in  freeing  a  toll  bridgia  is 
determined  by  the  provisionB  of  the  statute  author- 
ifflDg  or  requiring  it.*' 

[S  41]  (b)  By  Eminent  Domain.  A  toll  bridge 
may  be  changed  to  a  free  one  on  the  payment  of  a 
due  compensation  by  the  public  under  .tbe  ezereise 
of  its  right  of  eminttkt  domain*''* 

173,  12  Pa.  Oo.  Sll;  In  r«  Phoenix- 
vUIe  Brldffe.  X  Uontr.  Co.  (Pa.>  1K7. 
f7.  BvaiiH  T.  Cumberland,  8>  N. 

C  164. 

[«]  It  iB  aot  pxohlbtted  hr  a  pro- 
TlBlon  of  the  state  constitution  wnlch 
prohibits  the  county  from  pledslnf 

Its  credit  "except  for  the  necessarir 
expenses  thereof,"  unless  authorized 
by  a  majority  or  the  voters,  Evans 
T.  Cumberland,  89  N.  C.  154. 

48.  Fountain  County  v.  Thomp- 
Bon,  108  Ind.  B84.  £86.  7  NB  248. 

"It  may  therefore  be  assumed  that 
a  board  of  commissioners  has  no 
power  to  purchase  a  toll  bridge 
which  la  not  on  a  public  highway,  or 
at  a  place  where  they  could  not  erect 
a  bridge;  nor  can  they  purchase  a 
brlilse  at  any  place  where  such  pur- 
chase would  seem  to  Impose  upon  the 
county  duties  or  obligations  differ- 
ent from  those  provided  by  law." 
Fountain  County  v.  Thompson,  supra. 

40.   See  cases  Infra  this  note. 

ral  Xm  MaiB^  (1)  under  Sp.  U 
(1S9S)  p  272  c  208,  as  amended  by 
Sp.  Lu  <1901)  p  6S»  c  860.  the  city  of 
Bangor  at  a  meeting  determined  to 
buy  the  Bangor  toll  bridge.  After 
9ucb  vote  the  cities  of  Bangor  and 
Brewer  petitioned  the  chief  Justice 
for  the  appointment  of  a  committee 
to  And  the  value  of  the  bridge  and 
property,  as  provided  by  the  act.  A 
committee   was  appointed,  and  ap- 

fralsal  was  confirmed  by  the  chief 
iistlce,  the  cities  and  the  bridge 
company  consenting  thereto.  It  was 
held  tbat  It  waa  too  late  for  the 
city  of  Bangor  to  raise  the  objections 
that  the  voters  acted  under  a  mis- 
apprehension of  the  facts  and  of  the 
value  of  the  bridge.  State  v.  Bangor, 
Sg  He.  114.  66  A  689.  (2)  The  cities 
cannot  complain  that  the  assessment 
of  value  by  the  committee  appointed 
to  assess  the  value  of  the  Bangor 
toll  bridge  was  excessive,  where  that 
usees  me  nt  was  confirmed,  as  re- 
quired by  law.  by  the  chief  Justice, 
with  the  consent  of  both.  State  v. 
Bangor,  supra.  (3)  Where  It  is 
clear  that  the  legislature  In  dealg- 
nattng  the  county  commissioners,  Tn 


i%  42]  (e)  By  Bxpirstlon  of  FnmchijM.  When 
the  franchise  to  take  tolls  on  a  permanent  bridge 
on  a  public  highway  ceases,  the  right  of  the  pubUe 
to  use  the  brieve  as  a  free  one  attaches  without  any 
right  on  the  part  of  the  builders  to  remove  the 
structure  and  to  destroy  the  hi^way.*^  And  this 
is  so,  although  there  ii  no  ozpress  statutory  pro- 
vision to  that  effect. 

[$  43]  (d)  By  Forfeiture  of  Franchiae.  What 
will  be  such  a  misuser  of  a  franchise  to  build  and 
to  maintain  a  bridge  as  will  eonstitute  a  forfeiture 
thereof  must  be  Mtermined  by  the  conditions  in 
^le  eharter  and  the  faets  of  eadi  partieolar  oase.*" 


Sp.  L.  (1896)  p  272  c  208,  as  amended 
by  Sp.  L.  (1901)  p  629  c.  360,  to  de- 
termine the  proportion  of  the  value 
of  the  toll  bridge  to  be  paid  for  by 
the  cities  of  Brewer  and  Bangor, 
Dnderstood  that  one  or  more  of  the 
commissioners  would  probably  be 
citiiens  or  taxpayers  In  one  of  the 
titles,  the  legislature  evidently  in- 
tended to  Ignore  the  remote  Interest 
ponessed  by  commissioners  by  rea- 
son of  being  residents  and  taxpavers 
of  one  of  such  cities.    State  v.  Ban- 

Kr.  supra.  (4)  The  determination 
.  the  county  commissioners  of  the 
proportions  of  the  value  to  be  paid, 
respectively,  by  the  cities  of  Bangor 
ind  Brewer  for  a  toll  bridge  pur- 
chased by  them,  and  for  its  aubee- 

3 u«nt  maintenance,  la  conclusive,  un- 
er  Sp.  L.  (189B)  p  272  c  20^,  as 
tmended  by  Sp.  L.  (1901)  p  589  c860, 
and  cannot  be  attacked,  except  for 
frtua  or  mistake.  State  v.  Bangor, 
TOpra.  (6)  Where  the  cities  of  Ban- 
tor  and  Brewer  had  duly  voted  to 
piin>hase  a  toll  bridge,  as  authorised 
fey  Sp.  L.  (1895)  p  272  e  208.  as 
amended  by  U  (1901)  p  639  c  360. 
and  Uie  value  of  the  bridge  property 
ud  been  determined,  the  rights  of 


the  parties  were  vested,  and  the  stat- 
ute  McanM  Imperative  on  both  cities 
to  pay  the  price  awarded  by  the  com- 
mittee ana  to  take  the  bridge;  and 
neither  the  bridge  company  nor  the 
cities  could  by  an  action  at  any  meet- 
ing subsequently  called  rescind  the 
vote  or  escape  the  duty  imposed. 
State  V.  Bangor,  supra. 

[b}  Uader  tlia  Penasylvaiiia  stat- 
nte^Under  the  act  of  May  8,  1B76 
(P.  L.  181),  relative  to  the  freeing  of 
toll  brldgea,  and  providing  that  "It 
shall  be  the  duty  of  the  court  and 
grand  Jury.  If  requested,  to  hear  and 
examine  witnesses  for  and  against," 
the  confirmation  of  the  report,  timely 
request  must  be  made  in  order  to 
entitle  the  party  making  it  to  auch 
a  hearing  as  a  matter  of  right.  If 
no  such  request  Is  made  until  after 
the  report  has  been  approved  by  the 
court  and  grand  Jury,  the  appellate 
court  will  -not  review  the  discretion 
of  the  lower  court  in  refusing  the 
request;  and  this  Is  especially  the 
case  where  the  pai>er  in  which  the 
requeat  waa  made  contained  no  aver- 
ment of  any  excuse  for  not  present- 
ing it  before  and  it  doea  not  appear 
from  the  record  that  the  court  re- 
fused to  hear  witnesses  on  behalf 
of  the  appellant  or  to  consider  testi- 
mony that  was  presented  In  deposi- 
tions. In  re  Moxham,  etc..  Bridge, 
86  Pa.  Super.  298. 

BO.  U.  S. — Hllnor  V.  New  Jersey 
R.  Co.,  8  Wall.  782,  16  L.  ed.  799 
[aff  17  F.  Caa.  No.  9,620,  6  AmLReg  6]. 

Conn. — Bnfleld  Toll  Bridge  Co.  v. 
Hartford,  etc.,  K.  Co..  17  Conn.  40, 
42  AmD  718.  17  Conn.  464,  44  AmZi 
668. 

Mass.~-Central  Bridge  Corp.  v. 
Lowell.  4  Oray  474. 

Nebr. — Blaine  County  v.  Brewster. 
32  Nebr.  284.  49  NW  188. 

N.  T. — Saratoga  lAke  Bridge  v. 
Walbrtdge.  140  App.  Dlv.  817.  128 
NTS  468. 

Pa, — In  re  Towanda  Bridge  Co.,  91 
Pa.  216. 

Vt— West  River  Bridge  Co.  v.  Dlx, 
18  Vt.  446  raff  6  How.  (U.  S.)  607. 
12  L.  ed.  ESS]. 

See  Red  River  Bridge  Co.  v. 
Clarkaville,  1  Sneed  (Tenn.)  176,  60 
AmD  142  (holding  that  the.  building 
of  a  free  bridge  ao  near  a  toll  bridge 
as  to  render  the  franchise  worthless 
Is  an  appropriation  of  such  bridge, 
calling  for  compensation). 

[a]  Vroeeedngv  to  eondaoua..— 
(1)  Whether  a  toll  bridge  shall  be 
taken  by  the  county  must  be  de- 
cided by  the  county  board,  which 
after  the  approval  of  the  petition 
by  the  court  may  or  may  not  in- 
stitute the  necesaary  proceedings, 
and  In  the  latter  event  the  project 
falls.  In  re  Mehoopany  Bridge.  19 
Pa.  r»l8t.  1068.  (2)  Where  a  stat- 
ute provides  that  on  the  petition 
of  a  designated  number  of  taxpayers 
proceedings  may  be  instituted  by 
the  counnr  for  the  purpose  of  the 
condemnation  of  a  toll  bridge  cross- 
ing a  river  within  Its  limits,  on  the 
approval  by  the  court  of  sessions 
the  court  is  bound  to  approve  a 
petition  In  conformity  with  the  act. 
unless  there  Is  a  valid  reason  for  not 
doing  so.  In  re  Mehoopany  Bridge, 
supra.  (S)  While  the  county  com- 
missioners may  take  a  public  toll 
bridge  without  a  view  ilrat,  such 


course  would  ordinarily  be  Impru- 
dent. If  they  cannot  agree  on  a  fair 
price,  they  should  proceed  by  view, 
postponing  the  taking  until  damages 
are  aosessed,  thus  secnirlng  an  op- 
portunity to  discontinue  If  the 
amount  fixed  is  excessive.  In  re 
Mehoopany  Bridge,  supra. 

[b]  mwrest  snttoleiit  to  maln^ 
tea  proeeedings  to  condemn. — The 
mere  Interest  of  a  plaintiff  as  a  cttt- 
xen  and  resident  of  a  town  and 
parish  is  Insufficient  to  maintain  an 
action  to  compel  the  authorities  to 
invest  the  aurplus  revenues  arising 
from  the  operation  of  a  toll  bridge 
and  to  use  the  interest  accruing 
therefrom  for  the  maintenance  and 
operation  of  the  structure  as  a  free 
bridge,  it  not  being  alleged  that 
plaintiff  had  ever  used  the  bridge 
or  expected  to  use  It  or  had  been  or 
would  be  injured  by  the  collection 
of  the  tolls.  Laforest  v.  Thlbodauz, 
117  lia.  266,  41  S  668. 

61.  Cal. — Oardella  v.  Amador 
County.  164  Cal.  666,  129  P  99S. 

Kan. — State  v.  I<awrence  Bridge 
Co..  22  Kan.  438. 

Mass. — Central  Bridge  Corp.  v. 
Lowell,  16  Qray  106. 

N.  T.— Sturges  v.  Vanderbllt,  72 
N.  T.  884;  Hatter  of  Mercantile 
Bridge  Co.,  88  Misc.  281,  146  NYS 
1068. 

Or. — Brand  v.  Multnomah  County, 
88  Or.  79,  60  P  390,  62  P  209,  84 
AmSR  772,  60  LRA  889. 

See  alsn  State  v.  Lake.  8  Nev.  278 
(recognizing  this  rule). 

[a]  Blnta  of  fvouohlae  aa  load- 
vwusv^The  fact  that  the  holder  of 
an  expired  toll  road  and  bridge  fran- 
chise nas  acquired  the  fee  of  the  land 
on  which  the  ends  of  the  bridge  reat 
and  both  sides  thereof  does  not  give 
him  any  right  to  a  continuance  of 
the  franchise,  the  possession  by  the 
public  of  the  easement  of  ti-avellng 
the  road  being  In  no  sense  antago- 
nistic to  his  possession  of  his  title 
to  the  land.  State  v.  Lake,  8  Nev. 
278. 

69.  'Oardella  v.  Amador  County, 
164  Cal.  656,  129  P  998  (holding  that 
the  rule  was  applicable,  although  a 
statute  providing  that  on  the  expira- 
tion of  the  franchise  a  bridge  Should 
be  free  did  not  apply  to  a  bridge 
of  the  character  In  question). 

88,    See  cases  infra  this  note. 

la]  A  continued  nefleot  for  tw 
years  to  comply  with  presciUbed 
conditions  was  held  to  constltuts 
a  misuser  and  a  ground  for  the  for- 
felture  of  the  franchise.  Peo.  v. 
Thompson,  21  Wend.  (N.  T.)  286.  See 
also  Chandler  v.  Montgomery  County, 
81  Ark.  26  Infra  this  note  [f]. 

[b]  BottowlBf  moBej<— If  the 
eharter  of  a  bridge  company  does 
not  prohibit  Its  borrowing  money, 
saoh  borrowing  will  be  no  ground 
for  forfeiture;  nor  will  the  fiutt  that 
tha  company,  instead  of  acquiring  a 
piece  of  vround  for  erecting  an 
abutment  of  the  bridge  In  the  mode 
authorised  by  law.  acquired  It  by 
contract,  or  utat  the  company  failed 
to  render  to  the  legislature  the 
periodical  accounts  required  by  the 
charter,  constitute  grounds  for  its 
forfeiture.  Com.  v.  Allegheny 
Bridge  Co^  20  Pa.  186. 

[c]  raHnxa  of  oompany  to  give 
boniu — Where  a  chorter-^as  granted, 
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The  state  is  the  only  power  anthorued  to  eUmn  a 

forfeiture  and  may  waive  it.^ 

[$44]  (e)  By  Abandonment.  On  the  abandon- 
ment of  a  toll  bridge  by  the  owner,  the  public  has 
the  free  nse  thereof,  and  the  bnilder  has  no  private 
property  in  the  bridge  or  any  part  thereof  for 
which  be  is  entitled  to  compensation." 

[$45]  (2)  Damages.  The  amount  of  damages 
due  the  owners  of  a  toll  bridge  when  it  is  con- 
verted by  the  public  into  a  free  bridge  depends  on 
the  nature  of  the  property,  the  title  of  the  pro- 
prietors,'^ and  considerations  peculiar  to  the  par- 
ticular case."^  If  the  bridge  is  built  under  a  char- 
ter or  statute  limiting  the  right  to  take  tolls  to  a 
certain  number  of  years,  the  damages  would  be 
the  value  of  the  right  to  receive  such  tolls  until 
the  expiration  of  that  period,  and  the  value  of  the 
bridge,  as  a  structure,  cannot  be  considered."*  On 
the  other  hand,  if  the  bridge  is  erected  under  no 
limitations,  it  would  seem  that  the  value  of  the 
structure  as  well  as  that  of  the  franchise  must  be 
considered  in  computing  the  damages."*   In  either 


a  company  to  bulM  a  bridge  and  the 
Incorporators  were  required  to  give 
tk  bond  for  the  completion  thereof, 
thk  mere  fact  that  the  company  did 
not  Vive  the  bond  required  by  such 
act  will  not  Invalidate  the  charter  or 
cause  Its  forfeiture.  Enfield  Toll 
Bridge  Co.  v.  Connecticut  River  Co., 
7  Conn.  38. 

[d]  TwtSluzm  to  bnlld  in  etrlot  oom- 
pUiuuie  with  oontiaot^dl  Where  a 
charter  was  granted  to  A  to  build 
a  bridge  and  to  collect  tolls,  which 
bridge  was  subsequently  swept 
away  by  a  freshet,  and  A  after  re- 
building the  bridge  several  times 
flUed  !n  the  place  of  passage  with 
rocks  and  earth,  excepting  for  a 
short  distance  where  he  built  a 
bridge  and  collected  tolls  as  before, 
the  real  object  in  view  was  obtained; 
the  Interest  of  the  public  was  fully 
subserved;  and  the  change  In  the 
original  construction  does  not  con- 
stitute a  ground  for  the  forfeiture 
of  the  charter.  Chandler  v.  State, 
38  Ark.  197.  (2)  In  Atty.-Gen.  v. 
International  Bridge  Co..  6  Ont.  A. 
637  [allowing  app  28  Grant  Ch.  (U. 
C.)6{>3i  an  application  for  the  removal 
of  a  bridge  as  a  nuisance  because 
the  bridge  company  authorized  by 
an  act  of  parliament  to  build  a  bridge 
for  railway  traffic  and  for  foot  pas- 
sengers had  failed  to  build  the  bridge 
so  as  to  accommodate  the  latter 
kind  of  traffic  was  denied,  It  appear- 
ing that  the  bridge  was  of  great  value 
to  the  public,  that  the  piers  which 
alone  could  constitute  the  Impedi- 
ment to  the  free  navigation  or  the 
river  were  not  complained  of,  and 
that  the  legislature  has  authorized 
the  Issuance  of  several  hundred  thou- 
sand dollars  worth  of  bonds  by  the 
company. 

[e]  ft  a  penalty  tot  nerleetlng'  to 
raise  tti*  draw  of  a  bridge  is  im- 

fiosed  by  the  charter  under  which  it 
s  constructed,  such  neglect  will  not 
work  a  forfeiture  of  the  franchise. 
Com.  V.  Breed,  4  Pick.  (Mass.) 
460. 

[f]  Zn  Azkansas  the  county  court 
is  not  authorized  on  the  rejection  of 
a  bond  filed  by  the  keeper  of  a  toll 
bridge,  under  Gantt  Dig.  )  649,  to 
revoke  his  charter  and  order  the 
destruction  of  the  bridge.  If  the 
failure  to  file  a  sufficient  bond  la 
the  cause  of  forfeiture,  It  could  be 
ascertained  and  declared  only  by  a 
proceeding  in  the  name  of  the  state 
In  the  nature  of  a  quo  warranto. 
Chandler  v.  Montgomery  County,  31 
Ark.  25. 

54.  State  v.  Bangor,  98  Me.  114, 
56  A  589. 

SB.  Sears  v.  Tuolumne  County, 
132  Cel.  167.  64  P  270. 

56.  See  Infra  this  and  following 
notes  in  this  section. 


[a]  n  nurt  be  m  Just  aad  rmmom 
aUe  eonpeBMtloa  and  cannot  b* 
placed  on  any  fanciful  or  arbitrary 
basis.  Central  Bridge  Corp.  v.  Low- 
ell, IS  Gray  (Mass.)  106. 

bl  If  the  bridge  has  iMMa  ahan- 
by  its  proprietor,  no  compen- 
sation need  be  awarded  aooordlnff 
to  the  late  statutes  of  CSallfomla. 
Sears  v.  Tuolumne  County,  112  Cat 
lt7,  64  P  270. 

57>  Sunderlat^  Bridge  Caae.  122 
Mass.  469. 

[a]  Vbmm,  (1)  the  charter  of  a 
bridge  corporation  allowed  a  apeciflc 
toll  for  seventy  years  as  a  remuner- 
ation for  the  cost  of  building  and 
maintaining  the  brl^^,  and  by  a 
subsequent  act  the  corporation  ob- 
tained a  right  to  take  tolls  thereby 
fixed  until  the  net  amount  of  such 
tolls  should  be  sufficient  to  reim- 
burse a  capital  of  ten  thousand  dol- 
lars and  the  cost  of  rebuilding  the 
bridge  with  nine  per  cent  interest, 
unless  sooner  redeemed  by  payment 
of  such  sum  with  the  same  Interest 
It  was  held  that,  In  ascertaining  the 
value  of  the  franchise  under  this 
charter,  computation  should  be  so 
made  as  to  give  the  stockholders 
nine  per  cent  interest  when  the  net 
receipt  of  tolls  fell  short  of  that 
percentage  of  the  capital.  If  there 
were  any  such  vears,  from  the  in- 
come of  succeeding  years  which  ex- 
ceeded nine  per  cent,  so  that  the 
average  income  of  the  stockholders 
would  be  nine  per  cent  per  year. 
Central  Bridge  Corp.  v.  Lowell,  16 
Gray  (Mass.)  106.  (2)  See  also 
Clarion  Tump.,  etc.,  Co.  v.  Clarion 
County.  172  Pa.  243,  83  A  B80  (con- 
struing the  act  of  April  10,  1862, 
under  which  the  Clarion  Turnpike 
&  Bridge  Company  was  chartered, 
and  holding  that  the  authority 
granted  to  tne  company  to  maintain 
a  turnpike  was  distinct  from  the 
power  granted  to  It  to  erect  a  cer- 
tain toll  bridge,  and  that  thei'efore 
the  county  In  making  the  bridge 
public  need  not  consider  the  value 
of  the  turnpike  franchise). 

68.  Sunderland  Bridge  Case,  122 
Maas.  459:  Central  Bridge  Corp.  v. 
Lowell.  16  Gray  (Maas.)  106. 

[a]  Oertsluty  as  to  ohllfors, — ^A 
sum  awarded  for  the  franchise  of  a 
bridge  In  two  towns  "to  be  paid 
equally  by  both  towns"  Is  a  suffi- 
cient award  of  the  sum  to  be  paid 
by  each  town.  State  V.  Canterbury, 
28  N.  H.  19B. 

Cb]  ZtestmoUon  of  Inrlfiffe  after 
award  to  proprietors.^ — If,  after  the 
damages  which  the  proprietors  of 
a  toll  bridge  should  receive  on  Its 
being  laid  out  as  a  public  highway 
have  been  awarded  by  the  commis- 
sioners and  accepted  by  the  county 
and  towns,  the  bridge  la  destroyed 


ease,  however,  the  question  in  issue  is  the  value  of 
the  property  to  the  company,  and  not  its  value  to 
the  county  or  the  town  taking  it.'" 

Evidence  of  value  of  franchise.  As  the  point  in 
issue  is  the  value  of  the  bridge  to  the  company,  evi- 
dence of  the  existence  of  a  tree  bridge  a  short  dis- 
tance from  the  one  taken  is  competent  as  affecting 
the  earning  value  of  the  bridge  but  the  fact  that 
a  bridge  and  turnpike  as  a^  whole  yielded  no  net 
income,  the  inoome  from  the  bridge  being  absorbed 
in  maintaining  the  road,  does  not  affect  the  amount 
of  damages  to  be  ^ven  for  the  taking  of  the 
bridge.**  While  the  earnings  of  the  company  in 
the  past  three  years  may  be  shown,  it  is  not  error 
to  refuse  to  extend  the  inquiry  back  to  a  time  so 
remote  as  to  have  no  bearing  on  the  value  of  the 
franchise  at  the  time  of  the  taking."  Evidence  as 
to  the  cost  of  repairs  made  on  the  bridge,**  or  evi- 
dence as  to  what  it  would  cost  the  county  to  erect  a 
new  bridge  at  the  same  or  some  other  ppint,**  is 
inudmissible ;  and  evidence  that  the  company  had 
declared  iuger  dividends  than  allowable  by  law  is 

by  wind  or  fiood,  the  proprietors  are 
not  obliged  to  rebuild  the  bridge, 
before  they  become  entitled  to  the 
compensation,  Inasmudi  as  their 
ownership  ceased  when  the  award 
was  accepted.  Besides.  It  cannot  be 
said  as  a  matter  of  law  that  the 
foundation  of  the  award  has  failed 
because  the  bridge  )s  gone;  the  value 
of  the  bridge  structure  cannot  be 
separately  computed  and  Is  not  nec- 
essarily Involved  In  the  award  which 
gives  compensation  only  for  the 
right  to  take  tolls.  Sunderland 
Bridge  Case,  122  Maes.  459. 

59.  Clarion  Turnp.,  etc.,  Co.  v. 
Clarion  County,  172  Pa.  24S.  33  A 
660;  Montgomery  County  v.  Schuyl- 
kill Bridge  Co..  110  Pa.  i*.  20  A 
407. 

eo.  Sunderland  Bridge  Case.  i2t 
Mass.  469 ;  Montgomery  County  v. 
Schuylkill  Bridge  Co.,  110  Pa.  64, 
20  A  407. 

[a]  ICarket  value, — In  a  proceed- 
ing to  take  a  toll  bridge  for  public 
use  the  principle  of  market  value 
does  not  apply, in  determining  the 
measure  of  damages.  There  are  no 
sales  of  such  property  by  which  it 
can  be  compared,  and  the  property 
cannot  be  said  to  have,  properly 
speaking,  any  market  value.  Mont- 
gomery County  V.  Schuylkill  Bridge 
Co.,  110  Pa.  64,  20  A  407. 

[b]  Talne  of  toUhonse  as  Oaai- 
affes.— (1)  Where  a  toll  bridge  was 
taken  by  the  public  to  he  used  as  a 
free  bridge,  ft  was  held  that  the 
tollhouse  was  not  within  the  limits 
of  the  town  way,  and  not  necessarr 
or  useful  to  it  as  a  public  way, 
and  did  not  therefore  pass  by  the 
taking,  but  still  remained  the 
property  of  the  proprietors  and 
should  not  be  Included  in  the 
damaces  which  the  corporations 
should  receive.  Central  Bridge  Corp. 
V.  Lowell.  IS  Gray  (Mass.)  106. 
(2)  But  in  Pennsylvania  the  oppo- 
site view  was  taken,  and  the  value 
of  the  tollhouse  and  also  the  canal 
bridge  used  as  an  approach  to  the 
main  bridge  was  permitted  to  be 
Included  in  the  damages.  Montgom- 
ery County  V.  SchnyKlU  Bridge  Co.. 
110  Pa.  S4,  10  A  467. 

81.  Lock  Haven  Brldxe  Co.  t. 
Clinton  County.  157  Pa.  179,  2*  A 
726. 

68.  Clarion  Tump.,  etc.,  Co.  v. 
Clarion  County.  172  Pa.  241.  33  A 

680. 

63.  Montgomery  County  v.  Schuyl- 
kill Bridge  Co..  110  Pa.  54,  20  A  407. 

64.  Mifflin  Bridge  Co.  v.  Juniata 
County.  144  Pa.  366.  22  A  896.  13 
LRA  431. 

66.  Mifflin  Bridge  Co.  Juniata 
County.  144  Pa.  365,  22  A  t9<.  W 
I.RA  431. 


Tor  later  eases,  aevMopmeatB  and  ohanfes  In  the  law  see  cumulative  Annotations, 
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umateriaL"  So  it  has  been  held  that  evidenee 
that  the  owners  of  the  bridge  had  made  certain 
lands  and  their  oocupants  free  of  toll  and  allowed 
oth^  persona  to  pass  over  the  bridge  at  half  toll 
was  inadmissible  to  chai^  the  petitioners  with 
farad  and  to  make  them  aeeonnt  for  the  amount 


of  tolls  whieh  they  might  have  received and  t^e 
provisions  of  the  statutes  requiring  the  petitioners 
to  make  returns  into  the  office  of  the  secretary  of 
the  commonwealth  were  directory  only,  and  the 
failure  to  make  such  returns  could  not  be  given 
in  evidence  against  them." 


m.  MAINT£NANO£  AKD  REPAIR 


[(46]  A.  la  OeneraL  While  the  duty  to  repair 
bridges  is  in  a  sense  absolute,  yet  in  the  very  nature 
of  the  case  there  is  room  for  the  exercise  of  official 
discretion.*"  As  to  whether  a  given  bridge  should 
be  established  or  repaired,  and  the  state  of  repair 
in  whieh  it  should  bis  kept,  and  the  order  in  which 
repairs  should  be  made  upon  the  various  bridges 
witidn  a  particular  jurisdiction,  must  of  necessity 
depend  on  the  inqmrtance  of  the  bridge  when 
measured  by  the  £reqaen<^  and  nature  of  the  use 

66.  lContcom«ry  County  v.  Sohuvl- 
kill  Brldse^^,  110  Pa.  64,  20  A  407. 

ST.  Central  Brtdge  Corp.  v.  Iaw- 
elL  IB  an?  (Mas*.)  IOC. 

68.  Central  Brl^e  Corp.  v.  Low- 
ell. IG  Gray  (Haas.)  106. 

SB.  lAmpbier  v.  Karch,  B9  Ind: 
A.  661,  10ft  NB  988. 

70.  Lampbler  v.   Karch.   SO  Ind. 

A.  661,  109  MS  9SB,  9>»  (per  Cald- 
well, J. J. 

71.  In  re  Boston,  SSI  Uaas.  4SS, 

109  NB  389. 
71.    fa]    Br  «a  090.  m  o  S9  S  B,  no 

brldee  thereafter  to  be  built  In  any 
county,  by  or  at  the  expense  of  any 
Individual  or  private  person,  body 
politic  or  corporate,  should  be 
deemed  a  county  brldbe  unless 
erected  In  a  substantial  and  com- 
modious manner  under  the  direction 
or  to  the  satisfaction  of  the  public. 

[b]  TUs  vUtnte  <1>  was  held  to 
ipply  only  to  newly  built  bridges,  and 
not  to  those  merely  widened  or  re- 
paired since  Its  passage  ( Rex  v. 
Uncashlre,  2  B.  &  Ad.  813,  22  SCL. 
142.  109  Reprint  X844>,  (2>  and  a 
bridge  rebuilt  where  one  had  been 
washed  away  was  not  a  new  brldgto 
within  the  meaning  of  the  act,  al- 
though the  plan  of  structure  or  its 
location  was  to  some  extent  changed 
(Reg.  V.  Southampton  County,  IS  Q. 

B.  111.  83  ECL.  841,  14  EngLAEq 
116,  lis  Reprint  318;  Bex  v.  Devon 
County,  S  B.  &  Ad.  883,  27  BCL  106, 

110  Reprint  832.  See  also  Reg.  v. 
Somerset,  38  L.  T.  Rep.  N.  S.  462); 
<3)  but  It  was  held  that  this  statute 
did  apply  to  the  erection  of  a  bridge 
by  trustees  appointed  by  a  legal 
turnpike  act,  and  that  therefore  It 
was  not  the  duty  of  a  county  to  re- 

Sair  such    bridge    (Rex    v.  Derby 
Dunty,  3  B.  &  Ad.  147,  28  ECL.  73, 
110  Reprint  66). 
73.    See  cases  Infra  this  note. 


to  which  it  is  subjected.^  The  term  "maintenance" 
is  broad  enough  to  include  the  operation  of  the 
draws  of  a  bridge!^* 

47]  B.  tTpon  Whom  Ihity  Bests— 1.  To  Bepair 
— a.  In  Gener^ — (1)  Municipalities — (a)  In  Gen- 
eraL  At  common  law,*'  if  it  could  not  be  shown 
that '  an  individual  or  some  corporate  body  was 
bound  for  this  service/'  the  liabiUty  to  repair  was 
on  the  county;**  but  this  rule  was  not  adopted  in 
this  country/'^  where  the  duty  is  one  dependent  on 


la]    Effeot  of  right  to  take  toUs. 

—The  fact  that  turnpike  trustees 
by  whom  a  bridge  was  built  were 
given  authority  to  take  tolls  to  a 
limited  amount  for  the  support  of 
the  raads  would  not  relieve  the 
county  of  this  obligation  in  the  ab- 
sence of  a  speclflc  direction  that  such 
tolls  be  applied  in  the  repair  of  the 
bridges.  Rex.  v.  Oxfordshire,  4  B. 
St  C.  194,  10  BCI.  640.  107  Reprint 
lOSl;  Rex  v.  West  Riding  of  Tork- 
shire,  E  Burr.  2694,  98  Reprint  864. 
LoffL  288.  98  Reprint  629j  W.  Bl. 
685.  96  Reprint  401  JTaff  2  East  342, 
102  Reprint  899.  12  ERC  666]. 

[b]  Vhe  faot  that  a  onlvert  might 
uve  ben  raOoleitt  will  not  excuse 
the  county  of  this  duty  bn  the 
ground  that  the  bridge  was  not  nec- 
essary. Rex  V.  Lancashire,  2  B.  & 
Ai^8l3,  22  ECl.  842,   109  Reprint 

[c]  XT  Um  hrldc*  la  a  private  one 

(1)  not  established  by  law  and  not 
on  a  public  road  there  is  no  obliga- 
tion of  the  public  to  repair.  State 
V.  Seawall,  10  N.  C.  198;  Rear,  v, 
Raldlmand  County,  88  U.  C.  Q.  B. 
MS.  (2)  So  If  an  Individual,  with- 
In  authority,  for  his  own  purposes. 


or  even  for  the  public  advantage, 
constructs  a  bridge  In  a  public  road, 
it  is  Incumbent  on  him  to  keep  It  in 
such  a  condition  as  not  to  Impede 
the  free  and  convenient  use  oT  the 
highway;  and  if  be  suffers  It  to  be- 
come ruinous  so  as  to  operate  as  an 
obstruction  he  becomes  guilty  of  a 
nuisance  for  which  he  is  liable,  but 
the  county  court  cannot  be  com- 
pelled to  repair  or  to  maintain  the 
bridge.  Sampson  v.  Qoochland 
County  Justices,  6  Qratt,  (46  Va.) 
241. 

74,  U.  S. — Washer  v.  Bullitt 
County.  110  U.  B.  668,  28  L.  ed.  249. 

111.— Peo.  V.  Dover,  etc.,  Highway 
Comrs.,  168  III.  197,  41  NB  1105; 
Dennis  v.  Maynard.  16  111.  477. 

Kan. — Shawnee  County  v.  Topeka, 
39  Kan.  197,  18  P  161. 

Me. — State  v.  Qorham,  37  Me.  461. 
Mass. — Hill  V.  Boston,  122  Mass. 
344,  28  AmR  882. 

Mich. — Niles  Tp.  Highway  Comrs. 
V.  lUartIn,  4  Hlch.  667,  69  AmD  338. 

N.  Y.— Hill  V,  LIvlngaton  County, 
12  N.  T.  52. 

Pa. — MeadvlUe  v,  Erie  Canal  Co.. 
18  Pa.  66. 

Wis. — State  V.  Wood  County.  41 
Wis.  28. 

Eng. — Reg.  v.  Southampton 
County.  IS  Q.  B.  841,  83  ECL,  841, 
14  EngL&Eq  116,  lis  Reprint  318 
(holding  that  all  public  bridges  In 
the  Isle  of  Wight  which,  before  the 
passage  of  the  act  of  1843,  were 
repairable  by  tithings  from  the  par- 
ish or  township  in  which  they  were 
situated  should  be  repaired  by  the 
county,  and  that  the  previous  agree- 
ment whereby  such  bridges  were 
repaired  by  tithings  from  the  par- 
ishes did  not  affect  the  legal  liabil- 
ity of  the  county  to  see  that  such 
bridges  were  repaired);  Rex  v.  West 
Riding  of  Yorkshire,  6  Burr.  2694, 
98  Reprint  364,  Lodt.  288,  08  Re- 
rlnt  629,  W.  Bl.  686,  96  Reprint  401 
afl  2  Bast  842,  102  Reprint  899,  12 
SRC  666];  Rex  v.  Salop  County,  18 
East  9B,  104  Reprint  803;  Rex  v. 
Oxfordshire,  6  L.  J.  H.  C.  O.  S. 
127;  Reg.  v.  Wilts,  1  Salk.  869,  91 
Reprint  813;  1  Hawkins  P.  C.  c  17 

}1.  See  also  Rex  v.  Kent  County, 
3  East  220.  104  Reprint  364  (where 
the  county  was  exonerated  by  show- 
ing that  a  navigation  company  was, 
by  Its  charter,  liable  to  repair  the 
bridge  in  question). 

[a]  Bridffa  mwrt  ba  orax,  watats 
Snmui  vi3  tfuma  aaws^d)  To  be 
a  bridge  which  It  la  Incumbent  on 
the  county  to  repair  at  common  law 
it  must  be  erected  over  waters  flow- 
ing In  a  channel  between  banks  more 
or  leas  deflned,  although  such  chan- 
nel may  occasionally  oe  dry  (Reg. 
v.  DerbVshire.  2  Q.  B.  746,  it 
898,  114  Reprint  290;  Rex  v.  Ox- 
fordshire, 1  B.  A  Ad.  289,  20  ECL 
489,  109  Reprint  794),  (2)  but  It  Is 
a  question  of  fact  In  each  case 
whether  an  arch  thrown  over  a 
stream  la  such  a  bridge  or  not  (Rex 
V.  Whitney,  8  A.  A  E.  69,  80  ECL 
63.  Ill  Reprint  S39,  7  C.  A  P.  308, 


82  ECIi  676.  And  see  Reg.  v.  Oloucea- 


O.    A   M.  6 


41  ECL. 


terahire, 

277). 

[b]  A  abort  foetbzldre  composed 
of  a  few  plank  nine  or  ten  feet  In 
length,  and  a  handrail  spanning  a 
small  stream  which  Intersects  a  pub- 
lic footpath  Is  not  repairable  as  a 
county  bridge.  Reg.  v.  Southampton 
County,  18  Q.  B.  «41,  83  ECL.  841, 
14  EngLAEq  116,  118  Reprint  8l8. 

[c]  Bxidya  ued  in  time  of  floods. 
•^A  bridge  which  is  used  only  on 
occasion  of  floods  and  which  lies  out 
of  and  alongside  the  road  commonly 
used  is  a  public  bridge,  and  it  is 
the  duty  or  the  county  to  repair  it. 
Rex  V.  Northampton  County,  2  M. 
A  a.  262.  106  Reprint  879;  Rex  v. 
Devon  County,  R.  A  M.  144.  21  ECL 
720. 

[d]  Maad  not  he  hoUt  by  ttie 

pnblio,— tl)  It  was  not  necessary  to 
this  liability  that  the  bridge  be  con- 
structed by  the  public.  If  It  waa 
built  by  a  private  Individual  and 
afterward  was  used  by  the  public 
and  became  of  public  utility  it  waa 
the  duty  of  the  county  to  repair  It^ 
Reg.  V.  Isle  of  Ely,  16  Q.  B.  827,  69 
ECL.  827,  117  Reprint  671;  Rex  v. 
West  Riding  of  Yorkshire,  6  Burr. 
2594,  96  Reprint  364,  Lofft.  238,  98 
Reprint  629,  W.  Bl.  686.  96  Reprint 
401  [aff  2  East  842,  102  Reprint  899. 
12  ERC  666];  Rex  v.'  Olamornn 
County,   2   East   366  note,   102  Re- 

Srlnt  406  note:  Rex  v.  Kent  County, 
M.  A  S.  613,  106  Reprint  472:  (2) 
But  the  fact  that  such  bridge  Is  of 
public  utility  and  Is  used  by  the 
public  is  not  necessarily  conclusive 
against  a  county,  on  the  question  of 
Its  liability  to  repair,  user  and  utility 
being  only  elements  on  which  the 
Jury  may  determine  whether  or  not 
there  has  been  a  public  acceptance: 
There  need  not,  however.  In  addition 
to  such  evidence,  be  proof  of  an 
overt  act  of  adoption  by  a  body  rep- 
resenting the  county.  Reg.  v. 
Southampton  County.  19  Q.  B.  T>. 
690. 

75.  Iowa. — Slutta  v.  Dana,  188 
Iowa  244,  116  NW  1116. 

Kan. — Cloud  County  v.  Mitchell 
County,  76  Kan.  760.  90  P  286;  Shaw- 
nee  County-  v.  Topeka,  89  Kan.  197, 
18  P  161. 

Md. — Pumphrey  v.  Baltimore,  4t 
Md.  146,  28  AmR  446. 

Mo. — Jefferson  County  v.  St,  IjOuIs 
County.  113  Mo.  619,  21  SW  217; 
Reardon  v.  St.  Louis  County,  86  Mo. 
655. 

N.  X— Whltall  V.  Oloucester 
County,  40  N.  J.  L.  302;  SUte  vl 
Hudson  County.  80  N.  J.  L.  137. 

N.  T.— Hill  V.  Livingston  County; 
12  N.  T.  62. 

Pa. — ^WUliamBport    v.  Lycoming 
County,  S4  Pa.  Super.  221. 

[a]  Vhm  oonuBon-law  Idea  of  adop- 
tion aslsta  in  tbla  oonntrr  and  there- 
fore if  a  county  or  other  municipal- 
ity which,  by  the  statutes,  would  be 
liable  to  repair  a  brldg*  built  by  the 
public,  adopts  a  bridge  tiullt  by  on 
Individual  and  uses  It  for  Dat>ll%l>»rT> 
Digitized  by  VjC70viC 


454  [9G.J.] 


BRIDGES 


l§  47 


statute,  which  may  be  changed  or  modified  at  the 
discretion  of  the  l^slatnre.^''  By  some  statntes  the 


poses.  It  win  be  liable  to  repair  the 
same.  State  v.  Uemaree,  80  ind.  519; 
State  v.  Gibson  County,  80  Ind.  478, 
42  AmR  821;  State  t.  cfampton,  2  N. 

H.  Ml  Requa  v.  Rochester,  46  N.  Y. 
129.  «  AmR  S2. 

n.  Dennis  v.  Mevnard,  IB  111.  477; 
Atty.-Oen.  v.  CamDrldHe,  16  Gray 
(Blaas.)  247;  Llano  v.  Wllbern,  (Tex. 
Civ.  A.J  162  SW  474. 

[a]  lUglalatlTe  aot  not  ooatnw- 
tuL— The  imposition  on  the  state  by 
the  legislature  of  &  duty  to  repair  a 
bridge  has  no  element  of  a  contract 
and  does  not  prevent  it  from  there- 
after placing  the  duty  on  towns  or 
munlclpailties  specially  benefited  by 
the  existence  of  the  bridce.  State  v. 
Williams,  68  Conn.  181,  85  A  S4,  421, 
48  IjRA  4SS  and  note. 

[b]  Vndsr  the  eavlr  laws  of  BoatOk 
OatMlBa  It  was  the  duty  of  every 
■aparate  and  distinct  pomon  or  divi- 
sion of  the  state  to  keep  the  bridges 
in  repair  within  its  own  limits. 
Shoolbred  T.  Charleston,  2  S.  C  L-  6S. 

77.  Bee  Peo.  t.  Cumtterland 
County,  224  IlL  412,  M  NB  1043  [aft 
1ST  111.  A.  49Sl;  State  v.  Martin 
CoUnty,  ISi  Ind.  247,  2&  NK  286:  Sul- 
livan Coanty  Amett,  116  Znd.  488, 
18  NB  299;  Vaught  v.  Johnson 
County,  101  Ind.  128;  Patton  v.  Mont- 

Smery  County,  86  Ind.  181;  Allen 
unty  V.  Baoon,  96  Xnd.  81;  Drift- 
wood valley  Tump.  Co.  v.  Bartholo- 
mew County,  72  Ind.  226;  Johnson 
Codnty  V.  Hemphill.  (Ind.  A.)  41  NB 
986:  Sullivan  County  v.  Sisson,  2  Ind. 
A.  811,  28  NB  374;  Re  Moulton.  12 
O&t.  A.  80S;  Re  McNab  Tp.,  11  OnL 

I,  .  180,  6  OntWR  623;  and  cases  infra 
thl9  note.  To  same  eflect  In  re  Mud 
Lake  Bridge,  12  Ont.  L..  169.  But  see 
Re  Williamsburg,  IB  Ont.  L.  686,  11 
OntWR  285  (where  the  contrary  con- 
clusion was  apparently  reached). 

ta]  m  Beorgla  It  matters  not  by 
what  authority  a  public  bridge  is 
constructed,  whether  by  act  of  the 
general  assembly  or  an  order  of  the 
county  offlcers;  If  It  Is  a  part  of  the 
public  county  road  and  the  public  au- 
thorities use  it.  It  is  a  public  utility, 
and  the  duty  of  repairing  it  is  on  the 
county,  and  the  latter  Is  liable  for 
an  Injury  resulting  from  the  negll- 

gent    performance    of    tliat  duty, 
larly  County  v.  Pain,  2  Ga.  A.  288, 
68  6B  628. 

[b]  In  Indians."  (1)  Counties  and 
townships  owe  the  same  duty  toward 
bridges  on  free  macadam  roads,  re- 
specting repairs,  etc.,  that  they  owe 
tdward  other  highway  bridges.  Karr 
V.  Putnam  County,  170  Ind.  671.  86 
NB  1  [transf  (A.)  82  NE  9951.  (2) 
A  contract  by  county  commlsafoners 
for  the  repair  of  a  bridge,  without 
any  survey  or  estimate  of  the  cost 
having  been  made,  is  void,  since  if 
the  cost  is  not  too  great  it  Is  to  be 
borne  in  whole  or  in  part  by  the 
township.  Deweese  v.  Button,  144 
Ind.  114,  43  NE  13.  (3)  It  was  the 
duty  of  the  county  to  repair  a  bridge 
over  a  stream  that  had  been  con- 
verted into  a  county  ditch  by  a  pro- 
ceeding for  the  straightening  of  the 
stream,  although  such  bridge  was 
originally  constructed  by  the  town- 
ship. Bonebrake  v.  -Huntington 
County.  141  Ind.  62,  40  NE  141.  (4) 
Under  Rev.  St.  (1894)  {|  8276,  8282, 
a  bridge  erected  over  any  stream  con- 
fined in  a  channel,  although  not  nec« 
essarlly  flowing  all  the  time,  must  be 
repaired  by  the  county,  Parke  County 
V.  Wagner.  138  ind.  609,  38  NE  171; 
Steuben  County  v.  Lake  Shore,  etc., 
R.  Co..  68  Ind.  A.  629,  108  NE  646, 
548  (holding  that  "whenever  a  bridge 
Is  damaged  or  'destroyed,  rendering 
its  repair  or  restoration  necessary, 
the  duty  to  that  end  may  not  at  once 
and  finally  be  determined.  Prima 
facie.  It  rests  upon  the  authorities  of 
the  township  In  which  the  bridge  Is 
located.  But  In  each  case  the  probable 
or  estimated  expense  of  malting  re- 
pairs or  of  restoring  the  structure 


that  has  been  destroyed  may  be  so 
great  as  to  exceed  the  available 
means  of  the  local  township  authori- 
ties as  finally  determined  by  the 
board  of  county  commissioners. 
When  such  a  situation  exists  and  It 
has  been  so  determined,  we  think  it 
may  be  said  that  such  duty  so  rest- 
ing prima  facie  upon  the  township 
authorities  dissolves  into  the  dis- 
closed duty  of  the  county  to  make 
such  repairs"). 

[c]  In  Iowa  (1)  it  is  within  the 
discretion  of  the  county  board  to  re- 

falr  small  bridges  and  culverts 
hroughout  the  county,  Denlson  v. 
Watts,  97  Iowa  633,  66  NW  886;  Roby 
V.  Appanoose  County,  68  Iowa '118,  18 
NW  711.  (2)  And  It  Is  the  duty  of  a 
county  to  repair  bridges  requiring  an 
extraordinary  expenditure  in  con- 
struction. Moreiand  v.  Mitchell 
County,  40  Iowa  394:  Taylor  V.  Davia 
County,  40  Iowa  296;  Wilson  v.  Jef- 
ferson County,  13  Iowa  180.  (3)  But 
it  is  said  that  the  only  bridges  which 
are  required  to  be  repaired  by  the 
county  are  those  whltni  raqulre  for 
their  construction  an  extraordinary 
expenditure  of  monoy  beyond  the 
means  at  the  dispoaitlon  of  the  road 
districts,  and  those  which  have  been 
constructed  by  the  county.  Oiandlw 
v.  Fremont  Coanty,  42  Iowa  B8.  (4) 
The  fact,  however,  that  a  part  of  the 
cost  of  construotlon  was  dofrayod  by 
voluntary  contributions  does  not  re- 
lieve the  county  from  its  duty  to 
keep  the  bridge  in  repair.  Moreiand 
V.  Hltchell  County,  supra.  (6)  It  is 
competent  for  the  legislature  to  pro- 
vide that  cities  of  the  first  class  shall 
not  be  a  part  of  the  county  for  bridge 
purposes,  and  that  the  county  au- 
thorities may  bridge  and  repair  with- 
out reference  to  such  cities.  Slutts 
v.  Dana,  138  Iowa  244,  116  NW  lllS. 


duty  to  repair  still  reets^  either  wholly  or  partly, 
on  the  connty.^^   And  a  county  on  which  the  dnty 

St.  [1895]  p  806)  requires  the  over- 
seer of  highways  to  give  notice  to 
the  board  of  freeholders  to  repair  a 
bridge,  the  giving  of  such  notice  Is 
not  a  condition  precedent  to  the  per- 
formance of  the  duty  of  the  board, 
especially  when  the  matter  has  been 
brought  to  their  knowledge.  It  is  the 
duty  of  the  board  to  take  notice  of 
such  matters  and  act  on  their  own 
Initiative.  Edwards  v.  Sussex 
County,  supra.  (8)  Where  the  ex- 
pense of  repairing  did  not  exceed  the 
sum  of  fifty  dollars  It  was  the  duty, 
under  the  statute,  of  the  overseer 
of  the  highways  within  whose  Juris- 
diction the  bridge  was  situated,  and 
the  chosen  freeholders  of  the  town- 
ship, to  superintend  or  to  con- 
tract for  the  work.  Beatty  v.  Titus; 
47  N.  J.  U  89. 

[g]  In  Vmaaylraala  (1)  not  only 
have  the  general  statutes  saveral 
times  been  changed,  but  they  have 
also  been  modified  by  the  passage  of 
special  statutes  for  certain  counties. 
It  max.  however,  be  said  that  prior  to 
the  passage  of  the  not  of  April  4, 
1802.  the  duty  to  maintain  bridges 
was  exclusively  the  business  of  the 
county.   Fnnn  1802  to  1848  thia  duty 


[d1  Zn  Kansas  (1)  Gen.  St.  (1909) 
81  660-678,  providing  that  the  board 
of  county  commissioners  must  deter- 


mine what  bridges  shall  be  repaired 
at  the  county's  expense,  the  plans  to 
be  followed,  and  material  to  t>e  used, 
and  the  cost  of  the  work,  and  must 
make  preparations  to  pay  for  the 
work.  Is  permissive,  and  the  board 
may  appoint  a  superintendent  of  re- 
pair for  each  bridge,  but  Is  not 
obliged  to  do  BO,  and  may  itself  ex- 
ercise general  supervision  of  the  exe- 
cution of  contracts  for  such  workT 
State  v.  Kennedy,  82  Kan.  373.  108  P 
837.  (2)  But  L.  (1905)  c  81,  author- 
ising the  county  commissioners  of 
Pranklln  county  to  repair  certain 
bridges  in  a  city.  Is  not  mandatory, 
and  while  the  board  may,  without  in- 
terfering with  the  city  In  the  con- 
trol of  bridges,  make  appropriations 
for  such  purposes,  the  exercise  of 
the  power  Is  discretionary.  State  v. 
Franklin  County,  84  Kan.  404.  114  P 
247. 

[e]  m  Mebvaska  (1)  repairs  of 
county  bridges  contemplated  by 
Comp.  St.  (1808)  c  78  tf  114,  116, 
requiring  counties  to  repair  bridges 
within  twenty-four  hours,  relate  to 
such  repairs  as  may  be  made  at  once 
and  without  considerable  coat.  State 
v.  Smith,  77  Nebr.  1.  108  NW  173. 
(2)  The  fact  that  a  precinct  In  the 
county  Isaued  bonds  to  aid  In  the 
construction  of  a  county  bridge  does 
not  relieve  the  county  of  its  duty 
to  repair.  Dutton  v.  State,  42  Nebr. 
804,  60  NW  1042. 

[f]  In  2rew  Jersey  (l)  where  it 
appeared  that  a  township  had  ac- 
cepted a  bridge  and  road,  and  that 
the  public  had  enjoyed  the  bridge  as 
a  necessary  part  of  the  road  for  a 
period  of  years,  during  which  time 
the  board  of  freeholders  repaired  the 
bridge,  and  appointed  a  committee  to 
make  repairs,  the  existence  of  a  pub- 
lic bridge  was  shown,  which  the 
board  or  freeholders  was  bound  lo 
maintain.  Edwards  v.  Sussex 
County.  76  N.  J.  L.  69  A  1107. 
(2)  Although  the  Bridge  Act  (Gen. 


was  either  wholly  or  partly  on  the 
townitfilp.  but 'the- act  of  1848  again 
placed  the  duty  primarily'  on  the 
county,  and  the  act  of  1876,  it  would 
se^,  did  not  change  this  primary 
liability.  Com.  v.  Northampton 
County,  14  IVl  Co.  299  (where  the 
course  of  statutory  legislation  In  the 
atate  Is  fully  trai^d).  See  also 
Dougherty  v.  Upper  Allen  Tp.,  12  Pa. 
Co.  804.  (2)  These  general  statutes 
would  seem  to  apply  only  to  bridges 
erected  by  the  county,  and  not  to 
those  which  had  b^n  built  by  a 
turnpike  company  and  subsequently 
freed  of  toll.  In  re  Bedford,  etc. 
Tump.  Road  Bridge,  14  Pa.  Co.  296. 
Compare  Whltmlre  v.  Muncy  Creek 
Tp.,  17  Pa.  Super.  399  (where  the 
statutes  of  1843,  1869,  1860.  relating 
to  the  repair  of  bridges  are  reviewed, 
and  from  which  it  would  seem  that 
the  duty  to  repair  Is  considered  as 
resting  on  the  township,  unless  the 
expense  la  too  great,  In  which  case 
the  county  should,  when  properly 
notified,  repair  the  structure).  (S> 
Under  the  act  of  March  SO,  1869 
(P.  L.  809),  extended  by  the  act  of 
March  12,  1860  (P.  L.  144),  to  Lycom- 
ing county.  It  ta  the  duty  In  that 
county  of  the  supervisors  and  street 
commissioners  to  ke^  in  repair  all 
bridges  built  by  the  county.  Smith 
V.  Muncy  Creek  Tp.,  206  Pa.  T,  66  A 
767. 

[h]  In  Texas  the  authority  con- 
ferred by  Rev.  St.  (1896)  art  877,  as 
amended  by  AcU  First  Called  Sess. 
28th  Leg.  (1903)  c  4,  and  Acts  2«th 
Leg.  c  149  S  4,  to  construct  bridges 
for  public  purposes,  embraces  the  re- 
pair and  maintenance  of  such  struc- 
ture. Bell  County  v.  LIgbtfoot.  104 
Tex.  846.  138  SW  381. 

[I]  la  Tlvfflaia  (1)  to  render  the 
county  liable,  the  record  of  the  court 
must  show  that  the  county  court 
proceeded  in  compliance  with  the 
statute  in  the  eatabltshment  of  the 
bridge,  and  the  county  is  not  bound 
to  repair  or  to  maintain  a  bridge  not 
established  or  adopted  by  the  court 
In  conformity  with  statutory  require- 
ments, although  the  bridge  was 
erected  by  an  individual  In  a  public 
place  and  dedicated  to  the  publia 
Sampson  v.  Goochland  Justices,  6 
Gratt.  (46  Va.)  241.  (2)  In  the  aV 
aence  of  statutory  authority  a  county 
baa  no  power  to  unite  with  a  city 
in  the  maintenance  of  a  bridge  out- 
side of  Its  territorial  limits.  X.yndi- 
burg  V.  Amherst  Co..  IIB  Vs.  600,  88 
SB  117. 

[J]  In  Wisconsin  the  fact  that 
the  landing  or  approach  on  one  side 
of  a  county  bridge  Is  private  prop- 
erty will  not  relieve  It  from  its  duty 
to  repair  so  long  as  It  Is  kept  Open 
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of  r^uiriitg  county  bridges  is  imposed  by  statute 
nay  become  liable  for  the  maintenance  and  repair 
of  a  bridge  erected  by  private  means  and  by  act  of 
the  eomity  eonstituted  a  county  bridge."  By  other 
statutes  the  duty  of  repairing  bridg^  is  placed  on 
the  towns^'  or  townships"  in,  which  such  bridges 


are  situated. 

48]  (b)  WhM  Located  within  Oitr  or  Villag* 
Limits.  If  a  bridge  is  situated  within  the  corporate 
limits  of  a  eity  or  a  village;  and  was  built  by  such 
municipality  and  is  a  part  of  its  streets,"  was  pur- 


for  public  travel.  Stata  v.  Wood 
Ctranty.  41  Wis.  88.  Compare  Wis- 
consin decision  fnfra  note  79. 

[k]  lA  Canada  {1)  a  brldse  ia 
more  than  one  hundred  feet  In  width 
wltfain  the  meaning  of  Consolidated 
HuQlclpal  Act  (1903)  I  616,  and 
■bonld  be  built,  kept,  and  maintained 
In  repair  br  the  county  mtintoipal 
eoTporallon  In  which  It  1b  situate, 
where  the  water  orosaed  h7  It.  ^- 
thott^  nonnally  less  than  one  hun- 
dred feat  wide,  rlaaa  In  the  n»rlnK 
of  meh  year,  and  oecaatonauy  at 
oQier  times,  to  auoh  an  extent  as  to 
be  more  than  one  hundred  feet  wide 
and  to  overflow  Qie  road  at  eaofa  end 
of  the  brldse^  Mew  KamtrarK  v. 
Waterioo  County,  ft  Can.  8.  C.  296; 
I^ontarne  v.  woodland*.  S  DoraLR 
B24.  31  WestLR  8S1.  (2>  Constru- 
ing a  statute  placfnff  the  duty  on 
counties  of  construotlnf  and  maln- 
tslnlng  bridses  over  streams  over 
one  hundred  feet  in  width.  It  was 
held  that  In  ascertaining  the  width 
of  t  stream  the  measurement  should 
be  made  from  the  top  of  the  bank  on 
one  Bide  to  the  top  of  the  bank  on 
the  other  side,  or,  where  the  bank  An 
the  one  side  was  hlsher  than  the 
bank  on  the  other,  to  a  point  in  the 
klgher  bank  at  the  same  level  as  the 
top  of  the  lower  bank.  New  Ham- 
burg V.  Waterloo  County,  20  Ont.  A. 
1  (dism  app  22  Ont.  193}.  <S>  Under 
a  statute  makinsr  It  the  duty  of  a 
eoantr  to  maintain  bridges  over  three 
hundred  feet  tn  length.  It  was  the 
duty  of  the  county  to  maintain  a 
•tructure  consisting  of  two  hundred 
and  forty-three  feet  of  wood,  and 
four  hundred  feet  of  embankment. 
Re  Victoria  County,  8  OntWR  1. 

[t]  What  oowrtltutss  Ifftdv*  wltblB 
isslBg  of  Btatvte^(l)  Under  Ind. 
St.  (18S1)  I  2892,  a  bridge  forty  feet 
long,  sixteen  feet  wide,  and  eight 
feet  above  the  ground,  constructed 
br  a  county  across  a  ditch  on  a  free 
gravel  road.  Is  clearly  a  bridge  within 
tbe  meaning  and  operation  of  such 
•tatute.  Boone  County  v.  Mltchler, 
1)7  Ind.  140,  3C  NG  SZ4.  (2)  So  a 
county  must  repair  a  primitive  tog 
and  slab  bridge  over  a  point  in  the 
highway.  Uaaison  County  v.  Brown, 
8>  Ind.  48. 

TB.  Re  Pembroke,  21  Ont.  L.  886 
(holding  further  that  a  formal  as- 
sumption of  the  bridge  by  the  county 
MS  a  county  bridge  was  unnecessary, 
Knd  that  the  enactment  of  a  by-law 
hj  the  county  council  authorising  the 
expenditure  bf  money  in  repurlng 
the  bridge  was  a  ■nfflclent  as- 
Bumption). 

Tt.  Conn. — Daly  v.  New  Haven, 
G}  Conn.  844,  38  A  397  (holding,  how- 
ever, that  the  duty  to  keep  a  bridge 
in  repair  should  refer  to  the  bridge 
when  used  as  a  highway,  and  that 
it  did  not  necessarily  follow  that  a 
partr  charged  with  the  duty  to  re- 
pair a  bridge  was  also  charged  with 
the  duty  to  maintain  and  operate  a 
draw  in  the  bridge,  to  aid  in  naviga- 
tion); Lewis  v.  LltcOifleld,  2  Root 
«6;  Swift  v.  Berry,  1  Root  448; 
Kldredge  V.  Pomfret,  1  Root  270. 

Ue.— State  v.  Madison,  68  He.  646. 
,  Mass.— Lobdell  v.  New  Bedford,  t 
lUss.  183. 

^^N.  H— State  v.  Campton,  2  N.  H. 

.  N-  T. — Peo.  V.  Queens  County,  142 
Y.  271.  86  NB  1062  [rev  71  Hun 
•7,  24  NTS  6681:  Poo.  v.  Smith,  88 
Han  438,  81  NTS  749. 

R.  1.— McCommlskey  v.  Greene,  32 
R.  1.  402,  79  A  819. 

Vt— Brlggs  V.  Ouilford,  8  Vt.  264. 

[a]  Za  MassaohuBetts  (1)  where 
we  expense  of  maintaining  a  bridge 
B  charged  by  statute  on  several 
towns,  the  legislature  may  release 
■ome  from  the  charge,  leaving  the 


other*  lliUile  for  the  whole.  Atty.- 
Oen.  V.  Cambridge,  16  Gray  247. 
(2)  But  the  obligation  does  not  exist 
If  the  bridge  has  been  built  without 
authority.  Com.  v.  Charlestown,  1 
Pick.  180.  11  AmD  161. 

[b]  In  iraw  Xampshlze  (1)  no 
arrangement  between  the  town  and 
a  railroad  corporation  concerning  the 
repairing  of  a  bridge  can  bar  the 
right  of  a  state  to  require  of  a  town 
the  performance  of  thlB  duty.  State 
V.  l5over,  46  N.  H.  458.  (2)  But 
under  a  later  atatute  <Pub.  St. 
[19011  o  7S  I  2),  the  supreme  oourt, 
on  petition  and  notice  to  the  county 
commissioners,  may  order  any  part 
of  the  expenses  of  repairing  a  high* 
way  to  be  paid  by  the  county  when 
the  whole  would  be  burdensome  to 
the  town;  and  I  4  provided  that 
when  the  expense  of  repairing  a 
highway  would  be  excessively  bur- 
densome to  the  town,  and  another 
town  is  greatly  benefited  by  the  high- 
way, etc.,  the  supreme  court  may 
order  such  other  town  to  pay  a  part 
thereof.  In  construing  these  pro- 
visions it  was  held  that  IS  2  and  4 
were  supplementary  to  each  other, 
and  the  fact  that  a  town  had  been 
decreed  a  oontributlon  from  other 
towns  for  repairing  a  bridge  did  not, 
as  a  matter  of  law,  bar  It  from  also 
receiving  contribution  from  the 
county  under  I  2;  and  whether  the 
whole  expense  of  repairing  a  bridge 
or  highway  Is  burdensome  to  a  town 
Is  a  matter  of  fact,  to  be  determined 
from  all  the  circumstances,  "the  ex- 
tent and  cost  of  the  repairs,  the  rela- 
tive ability  of  the  town  and  county, 
the  location  and  character  of  the 
road,  the  portion  of  the  public  bene- 
fited by  It,  and  any  other  evidence 
that  justly  bears  on  the  broad  ques- 
tion whether  the  county  should 
eauitably  be  subjected  to  a  portion 
of  the  expense.''  Brldgewater  v. 
Grafton  County,  74  N.  H.  649,  fiBO, 
69  A  941. 

[c]  In  Mew  Toilc  (1)  the  imposi- 
tion of  this  duty  on  a  commissioner 
of  highways  of  a  town  does  not  re- 
quire him  to  repair  a  bridge  In  his 
town  wholly  on  an  Indian  reserva- 
tion. Bishop  V.  Barton.  2  Hun  488. 
And  see  HIiI  v.  Livingston  County, 
12  N.  T.  62  (where  the  liability  of  the 
town  as  a  general  rule  to  repair  Its 
bridges  was  discussed  and  affirmed, 
and  It  was  held  that  the  special  laws 
of  1833  authorising  a  county  board 
to  levy  fifteen  hundred  dollars  to 
build  a  bridge  over  the  Oenesee 
river,  and  three  hundred  dollars  on 
the  town  of  Tork,  two  hundred  dol- 
lars on  the  town  of  Avon,  and  the 
residue  on  the' whole  county  did  not 


chanse  the 'general  law).   (2>  Under 
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0  BS8  1  10)  providing  that.  It  any 


the  Highway  Law  (U  [1890] 


bridge  be  damaged  or  destroyed,  the 
commissioner  of  highways  may  cause 
it  to  be  immediately  repaired  or  re- 
built. If  consented  to  by  the  town 
board,  the  town  board  is  not  called 
on  to  act,  in  case  of  an  emergency 
such  as  l«  provided  for  by  the  stat- 
ute, until  a  request  haa  been  made 
by  the  highway  commissioner.  Fel- 
lows V.  Biarly,  106  App.  Div.  269,  94 
NTS  640. 

[d]  ta.  BheOe  UUsd  <1)  a  bridge 
used  as  part  of  a  town  highway, 
prior  to  its  adoption  as  a  state  road 
according  to  Pub.  L.  (1902)  c  982 
<Gen.  L.  [19091  c  84),  which  omits 
bridges  as  subjects  confided  to  the 
state  board  of  public  roads,  is  no 

fiart  of  the  state  road,  so  as  to  make 
t  obligi^tory  on  the  state  to  repair 
It.  thereby  exonerating  the  town 
from  Its  duty  to  repair  "highways 
and  bridges,"  as  provided  In  Gen.  L. 
(1909)  c  83.  Repair  and  construc- 
tion remain  with  the  towns  under 


the  statute  now  refinacted  as  Oen. 
U  (1909)  83.  HcCommiskey  v. 
Greene,  31  R.  X.  402.  78  A  819.  (I) 
Gen.  St.  (1878)  c  60  6  82  did  not 
apply  to  a  manufacturing  company, 
and  therefore  the  town,  being  in 
duty  bound  to  repair  the  bndge, 
could  not  recover  i»ainat  the  manu- 
facturing compaiur  for  an  outlay  for 
repairs.  North  I^^OTidence  v.  Dyer- 
Vllle  Mfg.  Co.,  13  R.  I.  45. 

[el  taTnmutaA,  (1)  under  a  atat^ 
ute  requiring  the  repairing  to  be 
done  "as  soon  aa  may  be,"  the  town 
must  proceed  with  aa  much  dispatch 
as  the  importance  of  the  road,  the 
magnitude  of  the  work,  the  oppor< 
tunlty  of  procuring  the  materuls, 
and  other  olrcumstaneas  neoessarlly 
connected  with  such  a  work  will  li-ea- 
sonably  permit.  Brlggs  v.  Guilford, 
8  Vt.  264.  (2)  But  a  town,  while 
proceeding  with  reasonable  dispatch 
in  the  repair  of  a  bridge,  has  a  right 
to  Insist  that  an  owner  of  a  dam 
below  the  bridge  desist  from  ot>- 
structtng  the  fiow  of  the  waters  of 
the  stream  and  allow  It  to  flow  as 
it  was  aconstomed  to  at  the  time 
he  obtained  bis  grant  from  the 
city.  Bast  Montpeuer  v.  Wheelook, 
70  Vt.  391,  41  A  «2. 

[f]  la  WIsoonsIa  Rev.  St  (1898) 
i  1311,  authorizing  counties  to  repair 
state  and  county  roads  where  towns 
neglect  or  refuse  to  repair  them,'and 
to  charge  the  expense  of  the  work  to 
the  proper  town,  has  no  application 
to  a  road  between  two  towns  which 
is  not  a  state  or  county  road.  State 
V.  Sexton,  124  Wis.  362,  102  NW  84. 

[g]  Itepoeltlott  on  oooaty  I9 
Bpeoul  aots^— Since  the  duty  to  re- 

Ktir  Is  on  the  towns  In  the  state  of 
ew  Tork,  the  imposition  of  such 
duty  on  the  county  can  only  be  done 
by  a  special  act.  For  a  Judicial  con- 
struction of  the  New  Tork  act  «f 
April,  1808,  holding  that  under  It  a 
resolution  of  the  board  of  supei^ 
Visors  directing  a  sum  to  be  levWS 
for  repairing  the  bridges  on  certain 
towns  was  erroneous  see  Peo.  v. 
Dutchess  County,  1  Hill  (N.  T.)  50. 

aou  Brophyv.  Schlndler,  126  Mich. 
341,  86  NW  1114;  Dietrich  v. 
Schremms,  117  Mich.  298,  76  NW  618 
(holding  that  a  statute  which  au- 
thorises a  township  to  purchase  a 
bridge  and  requires  It  to  attend  to 
the  draw  makes  It  the  duty  of  such 
township  to  keep  the  bridge  In  re- 
pair and  to  provide  funds  to  operate 
the  draw) ;  Delta  Lumber  Co.  v. 
Wayne  County  Auditors,  71  Mich. 
672,  40  NW  1  (where  it  Is  said  Chat 
by  the  settled  policy  of  the  atate 
the  care  and  supervision  of  all  pub< 
tic  bridges  Is  In  the  hands  of  the 
highway  commissioners  of  the  sev- 
eral townships  in  which  they  are 
situated). 

[a]  tn.  iTwCh  Oandiaa  the  duty  to 
repair  publie  brldgea  la  primarily  on 
the  township,  but  It  Is  the  duty  of 
the  county  to  concur  and  to  act  with 
the  township  in  the  repairing  when 
It  cannot  conveniently  be  borne  by 
such  municipalities,  although  it 
would  seem  that  In  such  caae  the 
expense  must  be  borne  by  the  whole 
county.    State  v.  Selby,  83  N.  C.  617. 

[b]  Bffeot  of  special  act  author. 
islsg  eouBiT  to  xsbnUd. — The  fact 
that  the  legislature  had,  on  two  occa- 
sions, by  special  act,  authorised  the 
county  to  rebuild  a  certain  bridge 
when  destroyed  by  freshets  will  not 
relieve  the  township  of  Its  duty  to. 
reiiair.  Delta  Lumber  Co.  v.  Wayne 
County.  71  Mich.  672,  40  NW  1. 

81.  Great  Lakes  Towing  Co.  v. 
Kelly  Island  Lime,  etc.,  Co.,  176  Fed. 
492.  100  CCA  108;  Daniels  v.  Athens, 
64  Ga.  79 ;  Jordan  v.  Hannibal,  87 
Mo.  673.  See  also  Brunswick  v,  Bath, 
90  Ue.  479.  SI  A  682  ((hot ' 
■  TDigitizecf  by 


456    [9  G.  J.] 


BBIDOES 


[§  48 


ehoaed"'  or  accepted  by  it"  or  in  some  Intimate 
way  was  brought  within  such  limits,**  auqh  corpo- 
rate body  by  virtue  of  its  control  over  its  streets 
and  thoron^ifares  generally  conferred  on  it  by 
statute  is  ordinurily  under  obligation  to  repair." 


On  the  other  hand,  if  a  bridge  is  controlled  by,  and 
is  the  propwty  of,  a  county,  the  fact  that  it  is 
within  the  corporate  limits  of  a  city  will  not  of  itself 
impose  on  the  latter  corporation  the  duty  to  rqMdr,"* 
although  it  is  eompetwt  tat  the  l^^ialatore  to  im- 


L..  [1842]  gg  1,  2.  authorlslnv  the  city 
of  Bath  to  erect  and  maintain  a 
brldRo  over  New  Meadows  river,  and 
requiring  Bald  city,  after  the  con- 
struatlon  of  the  bridge,  to  maintain 
It  In  good  repair,  placea  on  said  city 
the  obligation  to  keep  up  the  bridge 
after  It  naa  been  built  until  the  pub- 
lic way  over  it  shall  have  been  dis- 
continued by  the  counties  It  con- 
nects, although  Bath  Is  not  as 
greatly  benefited  by  said  bridge  as 
Another  city);  Klernan  v.  Portland, 
S7  Or.  464,  111  P  379,  112  P  402,  37 
LRANS  332  (holding  that  It  Is 
beyond  the  power  of  a  olty  to  Im- 
pose the  care  and  maintenance  of 
a  public  bridge  on  the  county  with- 
out the  county  commissioners'  con- 
sent thereto,  and  hence  a  olty  charter 
amendment  providing  for  the  erec- 
tion of  a  public  bridge  was  void  In 
•o  far  as  It  attempted  to  Impose  the 
care  and  maintenance  of  the  bridge 
en  the  county). 

82.  Marseilles  v.  Howland,  124 
III.  K47.  16  NB  883  [tktt  28  III.  A.  101] 
<h<ddlna  that,  on  the  purchase  of  a 
toll  bridge  by  a  village,  the  com- 
pany's right  to  the  street  reverted 
to  the  village,  and  It  therefore  be- 
came the  duty  of  the  village  to  main- 
tain and  repair  the  bridge). 

B8.  Hord  V.  Montgomery,  26  III. 
A.  41:  Houfe  V.  Fulton.  84  Wis.  808, 
17  AmR  463.  To  same  elCeot  Maokay 
V.  Salt  Lake  City,  29  Utah  847,  81 
P  81.  4  AnnCas  824. 

84.  Ga. — Polk  County  v.  Cedar- 
town,  110  Qa.  824,  36  SB  60  [ezpl 
Daniels  t>  Athena,  64  Oa.  791  <wner«, 
try  an  amendment  of  the  charter  of 
a  City,  a  bridge  was  brought  within 
Its  corporate  limits,  and  It  was  held 
that  tne  county  authorities  could 
relinquish  their  Jurisdiction  In  such 
a  case  either  with  or  without  the 
assent  of  the  municipal  authorltiss). 

Ida.— Kellogg  V.  HoRae,  88  Ida.  78, 
141  P  86  <holdlnc  that,  under  Rev. 
Codes  S  2242,  as  amended  by  Sess. 
I..  [1013]  c  18  and  Rev.  Codes  g  2838. 
city  oounolls  have  ez<du8lv»  control 
of  streets  and  highways  within  their 
corporate  limits  and  may  repair  and 
maintain  bridges  within  such  limits). 

111. — Peo.  V.  Peoria,  etc.,  R.  Co., 
232  111.  640,  83  NE  1064  >  (holding 
that,  where,  after  a  bridge  across  a 
navigable  river  had  been  lawfully 
oonstructed  by  a  township,  a  village 
was  organised  which  included  all 
that  part  of  the  bridge  and  ap- 
proaches located  In  said  township. 
It  was  the  duty  of  the  village  to 
keep  In  repair  all  that  portion  of  the 
bridge;  but  that  Jt  was  the  duty  of 
the  township  to  maintain  that  part 
of  the  bridge  without  the  village 
and  extending  across  the  river  on  to 
land  in  another  county  than  that  in 
which  said  township  was  situated, 
such  land  having  been  purchased  by 
the  township).  See  Mushbaugh  v. 
East  Peoria,  260  111.  27,  102  NE  1027 
(discussing  this  question). 

Ind. — Ooahen  v.  Myers,  119  Ihd. 
106,  21  NB  667. 

Kan. — Rosedale  v.  Oolding,  E6  Kan. 
167.  40  P  284. 

Mich. — Williams  v.  Petoskey,  108 
Mich.  260,  66  NW  56  (holding  that 
under  the  facts  of  the  case  in  ques- 
tion the  statutory  Imposttion  of  the 
duty  on  the  township  at  large  did 
not  relieve  the  village  of  its  duty 
to  repair  the  bridge  constituting  a 
part  of  Its  streets). 

Mo. — Walker  v.  Point  Pleasant.  49 
Mo.  A.  244  (holding  that,  under  Rev. 
St.  [188S]  i  1674,  It  Is  the  duty  of 
the  town  to  repair  bridges  on  Its 
streets,  although  the  streets  were 
never  established  by  ordinance). 

Oh.— Piqua  V.  Gelst,  60  Oh.  St.  163, 


62  NE  124  (holding  that,  under  Rev. 
St.  g  860,  as  amended  by  the  statute 
of  1894,  a  municipality  must  keep 
in  repair  the  bridges  on  Its  streets, 
although  It  receives  no  part  of  the 
bridge  fund  levied  on  the  property 
within  its  llmitB).  See  also  State  v. 
Cincinnati.  4  OhS&CP  368,  4  OhNP 
313  (holding  that,  by  virtue  of  Rev. 
St.  [18961  g  2640,  a  bridge  extending 
from  one  street  to  another,  built  for 
the  sole  benefit  of  the  city  and  the  ac- 
commodation  of  the  public  traveling 
over  its  streets,  must  be  maintained 
by  the  city,  although  the  county  con- 
tributed to  the  expense  of  Its  con- 
struction, and  that  the  county  Is  not 
such  a  party  In  interest  that  a  writ 
of  mandamus  may  Issue  on  Its  behalf 
to  compel  the  city  to  make  such  re- 
pairs). 

W.  Va. — Cavender  v.  Charleston. 
62  W.  Va.  664,  69  SE  738. 

Wis. — State  V.  Wood  County,  41 
Wis.  28  [clt  Klttredge  v.  Milwaukee. 
26  Wis.  46].  See  also  Battles  v.  Doll, 
113  Wis.  367,  89  NW  187  (discussing 
the  question). 

See  Tubbs  v.  Maquoketa,  32  Iowa 
664  (discussing  the  question). 

[a]  In  Indfitna  (1)  this  duty  ex- 
ists, although  the  bridge  may  cost 
more  than  five  hundred  dollars,  in 
which  case  It  Is  made  the  duty  of 
the  boards  of  county  commissioners 
to  hulid  all  bridges  within  the  cor- 
porate limits  of  any  city,  the  es- 
timated cost'  of  which  exceeds  the 
above  amount.  Wabash  v.  Carver, 
129  Ind.  662.  2ft  NE  26.  18  LRA  861. 
(2)  But  the  mere  fact  that  a  bridge 
constructed  by  a  county  as  a  part  of 
the  public  road  leads  up  to  and  Joins 
the  street  at  the  corporate  limits  of 
a  village  does  not  relieve  the  county 
of  Its  duty  to  repair  and  impose  It 
on  the  Tillam.  Owen  County  t. 
Washington  111.,  181  Ind.  870.  Si  NB 
267. 

[b]  b,  Kansas  the  fact  that  the 
county  concurred  In  the  purchase  of 
a  bridge,  and  for  some  time  exer- 
cised Joint  control  of  the  same  with 
the  city,  and  contributed  Jointly  to 
Its  maintenance  does  not  of  Itself 
Impose  any  duty  on  such  county  for 
the  future  or  change  the  duty  resting 
on  the  city.  Shawnee  County  v.  To- 
peka,  39  l6in.  197,  800,  IS  P  161  [dlst 
Wyandotte  County  v.  Wyandotte.  29 
Kan.  431]  (where  the  court  said:  "This 
duty  appears  to  be  Imposed  upon  the 
city  as  a  municipal  corporation,  and 
the  duties  devolving  upon  Its  omcers 
having  care  of  the  streets,  rest  upon 
them  as  officers  of  the  city.  The 
power  to  repair  and  maintain  the 
streets  In  a  safe  condition  conferred 
upon  the  corporation,  is  Implied  by 
authority  to  levy  taxes  and  Impose 
local  assessments  for  that  purpose. 
In  conformity  with  these  general 
rules,  the  duty  to  repair  streets  Is 
considered  to  exist  without  positive 
statutory  provision"). 

[c]  la  West  TlTglnlo.  (1)  where 
by  the  extension  of  tne  corporate  lim- 
its of  a  city  a  public  hrldge  owned  by 
a  county  comes  within  such  city,  ft 
la  the  duty  of  the  city  to  keep  It  in 
repair.  Cavender  v.  Charleston,  62 
W.  Va.  654.  69  SE  732.  (2)  And  that 
the  legislature  having  taken  the  con- 
trol of  the  bridge  from  the  county 
and  transferred  it  to  the  city,  and 
the  county  court  by  resolution  stated 
that  the  bridge  had.  by  the  act  of  the 
legislature,  become  a  public  street  of 
the  city,  and  turned  over  the  control 
and  charge  of  the  bridge  to  the 
city,  it  was  Immaterial  that  no  reg- 
ular conveyance  of  the  bridge  had 
been  made  by  the  county  to'tne  city. 
Cavender  v.  Charleston,  supra. 

[d]  Optional  repair  by  village^ 


(1)  Under  N.  T.  L.  (1870)  c  291  re- 
lating to  villages.  It  is  optional  with 
the  village  to  repair  Its  bridges,  and 
In  the  absence -of  an  election  so  to 
do  the  duty  continues  on  the  town. 
Washburn  v.  Mt.  Klsco,  35  Hun  (N. 
Y.)  329.  (2)  This  rule,  it  has  been 
held,  is  not  changed  by  the  General 
Village  Law  of  1897.  Taylor  v.  Mat- 
teawan,  122  App.  Div.  406,  106  NTS 
841.  (3)  The  title  to  the  streets  of 
a  village  for  highway  purposes  being 
in  the  people  of  the  state  and  not  In 
the  village,  the  village  authorities 
could  not  validly  delegate  to  a  rail- 
way company  the  duty  to  maintain 
a  bridge  over  the  company's  tracks, 
the  bridge  forming  part  of  the  vil- 
lage streets.  Port  Jervis  v.  Erie  R 
Co.,  69  Misc.  628,  111  NTS  851. 

[el  Under  a  special  statute  an- 
thOTUlnr  a  olty  to  erect  and  mala- 
tain  «  torld^,  and  reqnMw  tt,  after 
the  ooBstmotlon,  to  ™**-*-*"  tt  la 
good  repair,  the  city  cannot,  after 
the  construction  of  the  bridge,  evade 
the  obligation  to  repair  until  the 
public  way  over  It  has  been  dlscou- 
tinued,  alttiough  It  is  not  as  greatlir 
benefited  by  the  bridge  as  another 
city.  Brunswldl  v.  Bath,  SO  Me.  479. 
88  A  688. 

[f1    The  Inqwslttoa  of  a  Sns  for 
wliina  and  aecUffsat  iaivcj  to  such 
structures   is   a  proper  method  of 
maintaining  such  repair.  Korah 
Ottawa,  32  111.  121,  83  AmD  866. 

85.  Freeman  v.  Independence,  123 
Iowa  1,  4,  87  NW  1088. 

"It  being  the  duty  of  a  city  to 
keep  Its  streets  -in  repair,  as  has 
repeatedly  been  held,  no  express 
statutory  authority  is  necessary  to 
authorise  It  to  repair  &  bridge  which 
is  a  part  of  a  street,  and  the  failure 
of  the  Legislature  to  expressly  grant 
such  power  does  not  signify  Its  In- 
tention to  relieve  the  city  from  audi 
llahllity."  Freeman  v.  Independence, 
supra. 

86.  Daniels  v.  Athens.  64  Ga.  79 
(holding  that  the  fact  that  the  tows 
authorities  from  time  to  time  have 
voluntarily  repaired  such  hrldge  and 
have  kept  In  order  the  embankment 
leading  to  It  does  not  change  the 
title  of  the  property  or  the  legal 
duty  devolving  on  the  coanty,  nor 
does  such  voluntary  repair  and  user 
make  such  a  case  of  dedication  by 
the  county  to  the  town  as  to  chanre 
the  title  and  legal  duty  to  repair); 
Wyandotte  County  v.  Wyandotte.  2S 
Kan.  431;  State  v.  Wood  County,  41 
Wis.  28.  See  also  Nelson  County  v. 
Bardstown,  124  Ky.  636.  99  SW  940, 
30  KyL  670  (holding  that,  where  a 

Eart  of  a  turnpike  within  a  county, 
ought  by  it  under  the  Free  Turn- 
pike Act  [St.  (1908)  S  4748b].  is  a 
bridge  over  a  creek,  the  thread  of 
which  Is  the  dividing  line  between  a 
city  within  the  county  and  the  rest 
of  the  county,  the  entire  expense  of 
maintaining  the  bridge  which  Is  en- 
tirely outside  the  settled  part  of  the 
city,  is  unnecessary  for  city  pur- 
poses, and  is  essentially  a  countr 
bridge,  being  required  only  for  the 
travel  to  and  from  the  county,  is  on 
the  county) ;  Com.  v.  Kessler,  22i 
Pa.  82,  70  A  941  (holding  that,  where 
a  county,  under  a  mistake  as  to  the 
facts,  erected  a  bridge  across  t 
stream  within  a  city  at  a  point 
where  a  public  street  extended  only 
to  the  bank  of  the  stream,  hut  there- 
after an  extension  of  the  street  was 
opened  on  the  other  side,  after  tbe 
opening  the  county  was  liable  for 
the  maintenance  ox  the  bridge,  but 
If  the  original  portion  of  the  street 
was  vacated,  the  liability  of  the 
county  ceased). 

la]    Xn  Texas  Rev.  St.  (1886)  art 


For  later  oasM,  derelopaents  and  ebonces  in  the  law  see  cumulative  Annotations,  same  title. 

Digitized  by 


I^gd^gji^ber. 


§§  48-49] 


BBIDQE8 


[9G.J.]  457 


puse  this  duty  on  the  city."  And  on  the  other  hand, 
the  l^slature  may  shift  the  duty  of  Tepaiiing  and 
maintaining  bridges  from  cities  to  the  conntiee  in 
which  they  are  situated,*"  or  it  may  require  a  county 
to  contribute  its  fair  proportion  to  the  maintenance 
of  bridgea  within  the  limits  of  small  towns  and 
cities,  if  the  bridges  are  eituated  on  streets  that 
connect  with  pabUc  highways  of  the  county;^  or  it 
may  require  a  town  to  contribute  to  the  maintenance 
of  a  bridge,  the  whole  of  which  is  within  the  limits 
of  a  village,  where  the  maintenance  of  the  bridge 
woald  require  a  lai^r  expenditure  than  could  be 
justly  imposed  on  the  village,  and  this  fact,  it  ia 
said,  does  not  violate  the  principles  of  local  aelf- 
govemment;*"  or  it  may  impose  the  entire  cost  of 
the  maintenance  or  repair  of  a  bridge  situated 

15474,  as  added  by  acta  2Bth  e 

147  (R«v.  Ctv.  St.  11911]  art  Z2l5). 
requiring  commlsBloners'  courts  to 
keep  In  repair  bridr«s  owned  by  the 
county  within  the  limits  of  cities 
and  towns,  was  held  not  limited  to 
bridges  constructed  under  BrtslG47a, 
1547T>.  1B47C  (Rev.  Civ.  St.  [Hill 
ms  2252,  2253.  2254).  Llano  v.  WU- 
bern.  (Civ.  A.)  152  SW  474. 

S7.  See  Wllliamsport  v.  Lycoming 
County,  34  Pa.  Super.  221  (holdlna 
(hat.  under  the  act  of  March  30, 
1359  [P.  L.  SOS],  extended  to  the 
county  of  Lycomlnc  by  the  act  of 
March  12.  1860  [P.  L.  144],  the  city 
of  WlUl^nsport  was  bound  to  keep 
In  repair  a  county  bridge  located 
within  Its  limits,  and  thia  was  the 
case,  although  Wllliamsport  was  not 
a  city  when  the  act  of  March  12, 
mo  [p.  L.  144]  was  passed,  and 
that  prior  to  the  act  of  March  80, 
I9D5  [F.  L.  7E,  SI],  the  duty  of  the 
city  of  Wllliamsport  to  repair  county 
bridges  situated  within  the  principal 
limits  applied  not  only  to  bridges 
built  at  the  expense  of  the  county 
but  also  to  toll  bridges  which  had 
been  freed  from  tolls  and  acquired 
by  the  county  in  proceedings  insti- 
tuted under  the  act  of  May  8,  1876 
(P.  U  131). 

88.  Yocom  v.  Sheridan,  68  Or.  Ut, 
137  P  222:  Llano  v.  Wllbern,  (Tex 
Civ.  A.)  lit  SW  474. 

89.  Clinton  v.  Hlckm&a,  ISO  Ky. 
(87,  170  SW  11. 

90.  Bloomer  v.  BlOMuer,  1X8  Wis. 
297.  107  NW  874. 

n.  McRae  V.  Hart  Tp.,  179  Mich. 
3t&.  146  NW  121. 

92.  Bloomer  v.  Bloomer,  128  Wis. 
!07,  107  NW  974;  Waupnn  v.  Cheater, 
61  Wia  401.  21  NW  2B1. 

9S.  Dillon  Highway  Comrs.  v. 
Hopedale  Highway  Comrs.,  185  111. 
A.  14  (holding  that,  where  highway 
cammlasloners  of  adjoining  towns 
laid  out  and  opened  up  a  public  high- 
way along  the  town  line  In  consid- 
eration that  the  f»unty  would  build 
a  bridge  across  a  river  on  the  bound- 
arr  line,  and  they  accepted  the 
bridge  and  kept  It  In  repair,  the  law 
Implies  a  Joint  duty  to  maintain  the 
bridge,  and,  if  it  is  washed  away 
and  one  of  the  towns  refuses  to  aid 
In  the  construction  of  a  new  bridge, 
the  other  town  may  build  the  aama 
and  be  entitled  to  contribution  from 
the  town  refusing  to  aid};  Blgelow 
T.  Brooks.  119  Mich.  208.  77  NW  810. 
To  same  effect  Tonti  Tp.  Hlghmy 
Comrs.  V.  Foster  Tp.  Highway  Comrs., 
152  111.  A.  536. 


[al  Sow  Uahmty  shown.— Such 
liability  may  be  shown  by  the  record 
of  offlclal  acts,  by  acts  of  possession 
or  control,  by  the  recognition  and 
use  of  the  easement,  or  in  any  man- 
ner evincing  a  complete  understand- 
ing to  that  effect.  Rutland  v.  Day- 
ton, SO  111.  58.  To  same  effect  Don- 
n«ll7  V.  Luzerne  County,  9  Kulp  (Pa.) 

[b]  OuuBtruetion  and  operatlos  of 
MBtrset^d)  Where,  on  an  agree- 
ment between  a  city  and  a  county  to 
maintain  a  bridge,  repairs  involving 
an  expenditure  of  more  than  a  desig- 
nated amount  were  to  be  made  onqr 


on  agreement  of  the  city  council  and 
the  board  of  supervisors,  the  county 
had  no  power  to  pay  for  such  re- 
pairs made  by  the  city  without  such 
concurrent  action.  Lynchburg  v. 
AmherRt  County,  115  Va.  600,  80  SB 
117.  (2)  Wh'ere  an  agreement  be- 
tween a  city  and  a  county  for  the 
maintenance  of  a  bridge  provided  for 
Joint  payment  of  a  watchman's  com- 

fiensation  If  the  city  council  deemed 
t  necessary  to  employ  a  watchman, 
the  county  could  not  be  rendered 
liable  for  a  watchman's  services 
rendered  prior  to  an  action  by  the 
council  as  a  body,  declaring  the  ne- 
cessity for  such  services.  '  Lynch- 
burg V.  Amherst  County,  supra. 

[c]  Advertising  for  uds.^ — ^Where 
two  counties  unite  In  a  contract  to 
repair  a  bridge  over  a  stream  which 
separatee  the  counties,  nubllcatlon  In 
one  county  where  the  bide  are  to  be 
opened  Is  sufllcient  under  a  statute 
requiring  the  publication  of  adver- 
tisements for  bids  for  repairs. 
Standard  Bridge  Co.  v.  Kearney 
County,  96  Nebr.  465.  145  NW  &86. 

H.  Kan. — Cloud  County  v.  Mitchell, 
County,  75  Kan.  750,  90  P  286  (hold- 
ing that  a  bridge  built  on  a  road 
located  on  the  dividing  line  between 
two  counties  from  funds  supplied  In 
part  by  private  subscription  and  the 
remainder  by  a  township  of  one  of 
the  counties,  which  is  accepted  and 
used  by  the  public  as  a  part  of  the 
highway.  Is  a  part  thereof,  and  ex- 
penses incurred  in  Its  repair  are, 
under  L.  [1874]  p  176  c  109.  to  be 
l>ome.  Jointly  by  the  two  counties). 

Me.— State  v.  Bangor,  98  Me.  114, 
56  A  689  (holding  that,  where  a  toll 
bridge  is  converted  into  a  highway, 
the  two  cities  divided  by  the  river 
spanned  by  the  bridge  are  bound, 
under  Sp.  L.  [1901]  p  540  c  360  >  *, 
to  maintain  it). 

Nebr. — Buffalo  County  v.  Kearney 
County,  83  Nebr.  660,  120  NW  171; 
Bodge  County  v.  Saunders  County, 
77  Jfcbr.  787,  110  NW  7B8  (both  hold- 
ing that,  where  a  county  refuses  to 
contract  with  an  SkdJolnlng  county 
to  repair  a  bridge  across  a  dividing 
stream,  it  is  liable  to  the  county 
making  the  repairs  for  Its  Just  pro- 
portion of  the  costs,  not  exceeuing 
one  half  of  the  amount,  the  county 
making  the  repairs  having  followed 
the  statutory  procedure  as  to  notice, 
etc.);  Dutton  v.  State,  42  Nebr.  804,  6(> 
NW  1042.  Under  the  earlier  statutes 
as  amended  by  the  act  of  1881,  the 
obligation  of  a  county  to  repair  a 
bridge  over  Its  boundary  was  re- 
stricted to  such  bridges  as  had  been 
built  by  the  cooperation  of  the  two 
counties.  State  v.  Kearney  County, 
12  Nebr.  6,  10  NW  413. 

N.  T. — Peo.  V.  Queens  County,  142 
N.  Y.  271.  36  NE  1062  [rev  71  Hun 
97.  24  NTS  5681;  In  re  Cattaraugus 
County,  SB  N.  Y.  316  (holding  that 
the  special  proceedings  authorized 
by  L.  [1857]  c  639  could  be  insti- 
tuted only  in  case  a  bridge  was 
"over  streams  dividing  towns,"  al- 
though under  another  section  of  the 
statute  the  two  towns  especially 
benefited  by  the  bridge  in  question 
were  obligated  to  repair  It);  Bast 


within  a  village  incorporated  under  a  general  taw 
and  not  established  by  authority  of  the  village  on 
the  town  instead  of  the  Tillage."^  Where  one  of 
two  mnnieipal  corporationa  jointly  chaiged  with  the 
repair  of  a  bridge  refuses  to  perform  its  duty  in 
that  regard  and  the  other  carries  the  entire  burden, 
its  remedy  i^inst  thfr  former  for  its  proportion  of 
the  expense  is  by  action  at  law  on  an  implied  prom- 
ise, not  mandamus. 

[$  49]  (c)  When  BoiU  orer  Boundaries.  The 
obligation  to  repair  a  bridge  built  over  the  bound- 
ary betwera  two  counties  or  municipalities  may  of 
course  be  assumed  by  them  jointly  by  contract,  ex- 
'  press  or  implied.^  And  frequently  the  obligation  to 
repair  sueh  a  bridge  ia  by  statute  imposed  on  them 
jointly."   The  constitutionality  of  statutes  of  this 

Flshklll  V.  Wapplnger,  107  App.  Div. 
622  mem,  96  NYS  92  [aff  188  N.  Y: 


SfljLniem^  80  NK  1121  mem.1 

.  _    .1,  1 

352,  102  NW  24. 


Wis.— State   V.   Sexton,    124  Wia. 


Eing. — Reg.  v.  Brecon  County,  16 
Q.  B.  813.  69  BCL  813,  117  Reprint 
666:  In  re  Staffordshire  County.  64 
J.  P.  666 

OnL — Victoria  County  v.  Peter- 
borough County,  16  Ont.  A.  617  fal- 
lowing app  15  Ont  446];  North  iSori 
Chester  Tp.  v.  Middlesex,  16  Ont.  658; 
Reg.  V.  Carleton  County,  1  Ont.  277: 
McHardio  v.  Blllce  Tp.,  39  U.  C.  Q.  R 
646:  HcHardy  v.  Blllce  Tp.,  87  V.  C. 
Q.  fe.  680. 

[a]  IA  Bliode  Island,  under  Gen; 
L.  c  72  t  1,  providing  that  all  high- 
ways, bridges,  etc-  except  as  herelnr 
after  provided,  lying  within  the 
bounds,  of  any  town,  shall  be  kept  In 
repair,  etc..  at  the  expense  of  the 
town,  and   |   19  providing  that  all 

Eubllc  bridges  on  the  dividing  lines 
etween  towns  shall  be  kept  In  re^ 
pair  at  the  expense  of  the  towna 
adjoining  said  bridges,  the  obliga- 
tion to  Keep  in  repair  a  connecting 
bridge  between  two  towna  Is  aevenl 
as  to  the  portion  In  each  town.  Haley 
V.  Calef.  28  R.  1.  332,  67  A  823. 

[b]  n  Ontario,  where  a  stream 
forms  the  boundary  between  two 
townships,  the  duty  of  erecting  and 
maintaining  a  bridge  over  the  stream 
Is  by  statute  Imposed  on  the  county. 
In  re  Brooks.  41  U.  C.  Q.  B.  381. 

[c]  Vatnre  of  Intwest  whUh  wiU 
render  adjotnlng  mniiletoalltlM  both 
UaUs.— After  a  thorough  exposition 
of  iitOl,  108,  of  the  Illinois  Road 
and  Bridge  Law  of  1880,  It  was  held 
that  the  word  "interest"  as  used 
therein  must  be  oonsldered  as  mean- 
ing an  interest  arising  from  legal 
proprietorship,  growing  out  of  the 
concurrent  acts  of  the  two  boards  of 
commissioners  of  highways,  and  not 
an  Interest  arising  from  the  proxr 
imity  of  euch  bridge  to  the  dividing 
line  between  the  towns,  or  an  In- 
terest arising  from  the  beneftcial  use 
of  the  bridge  by  the  inhabitants  of 
the  two  towns  respectively.  High- 
way Comrs.  V.  Otbson,  7  111.  A,  281. 

[d]  Veoasstty  of  Mnr  <»  aetnal 
botmdary. — (l)  Inasmuch  as  it  may 
often  happen  In  the  laying  out  of  a 
highway  and  the  Construction  of  a 
bridge  that  it  would  he  unwise  to 
place  the  bridge  on  the  exact  bound- 
ary between  two  municipalities,  but 
that  nevertheless  both  would  be 
greatly.  If  not  equally,  benefited  by 
such  bridge,  the  statutes  of  some 
Jurisdictions  provide  that  a  bridge 
built  on  a  road  "near"  a  town  line 
must  be  Jointly  repaired  by  the  mu- 
nicipalities the  same  as  if  on  the  ex- 
act boundary.  Blgelow  v.  Brooks.  119 
Mich.  208,  77  NW  810;  Glover  v. 
Carpenter.  70  Vt.  278.  40  A  730;  State 
V.  Sexton,  124  Wis.  352,  102  NW  24. 
(2)  So  the  New  York  statute  has 
been  held  to  apply  when  the  bound- 
ary Is  along  one  side  of  the  stream 
as  well  as  when  it  runs  through  the 
middle  thereof  (Bast  Flshklll  v. 
Wapplnger,  41  Misc.  428.  84  NYS 
1067).  <3).and  although^the  str^^n 
does  not  run'  aio: 
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character  has  been  upheld."  The  statute  existing 
at  the  time  when  the  repairs  are  made  and  the  lia- 
bility incurred  governs  in  the  absence  of  any  con- 
tract between  the  municipalities.^  Where  two  mu- 
nioipalitiea  are  jointly  charged  with  the  maintenance 
of  a  bridge  and  one  refuses  to  perform,  the  other 
may  make  necessary  repairs  and  recover  of  the 
former  by  action  its  just  share  of  the  expense.^' 
However,  to  give  rise  to  such  liability  there  must 
be  a  refusal  of  the  county  or  municipality  sought 
to  be  charged  to  enter  into,  or  contribute  to,  the 
work  of  repair,^  and  any  requirements  made  a  con- 

adjolnlnar  towns,  but  traversea  it 
(Matter  of  Madrid,  etc.,  44  Mine  431, 
80  NTS  110).  (4)  And  In  Ontario  It 
la  declared  by  statute  that  a  road 
wblch  lies  wholly  or  partly  between 
two  municipalities  shall  be  regarded 
aa  a  boundary  Una,  although  It  may 
deviate  ao  that  In  some  place  or 
places  ft  Is  wholly  within  one  of  the 
mtinlclpalltlea.  In  construing  this 
statute  It  was  held  that  a  road  eight 
or  nine  miles  In  length  wholly  within 
one  township,  not  substituted  for 
any.  possible  road  on  a  boundary  line, 
was  not  a  deviation  of  a  boundary 
line  road  within  the  meaning  of  the 
statute.  Victoria  County  v.  Peter- 
borough County,  IB  Ont.  A.  «17  [al- 
lowing app  IE  Ont.  446].  To  same 
effect  Matter  of  Brant  County,  19 
tr.  C.  Q.  B.  450. 

fa]  Wlwr*  townslilpa  have  n- 
lCqr*A  a  footlirldffe  which  they  were 
bound  to  repair  pro  rata,  they  will 
still  be  so  bound  for  the  repairs  of 
the  -larger  structure.  Rex  v.  West 
Riding  of  Torkshire,  2  Bast  S5S  note, 
102.-Repr1nt  403  note. 

[f]  Brldff*  ooMlBtliw  of  two  »p- 
arata  vorUoBa  B«par»t*d  by  lalaad. — 
The  n.ct  that  a  bridge  across  the 
Platte  rivet  where  It  divides  the 
counties  of  Dodge  and  Saunders  Is 
not  one  continuous  structure,  but 
consists  of  two  separate  portions 
separated  by  an  island,  one  of  which 
portions  la  entirely  within  Dodge 
county,  doea  not  relieve  the  other 
county  from  the  burden  of  contribut- 
ing to  the  repair  of  the  entire 
Btmoture.  Dodge  County  v.  Saunders 
County.  T7  Nebr.  787,  110  NW  766. 
See  also  supra  J  IS  note  92  [k]. 

[g]  Toliuas  of  llowafe  &*ar«r  one 
town  tlian  another. — ^Where  a  stream 
of  water  constitutes  the  boundary 
tine  '  between  two  counties,  each 
oounty  holds  to  the  middle  of  the 
stream,  and  is  accordingly  liable  for 
bridge  repaini  Irrespective  of  the 
volume  of  flowage  being  nearer  one 
bank  than  the  other.  State  v.  Cass 
County,  ES  Nebr.  S44,  78  NW  494; 
Dutton  V.  State,  42  Nebr.  804,  60 
NW  1042. 

[h]  BrUlff*  looatsA  mainly  In  an- 
otkar  oonn^. — Under  Comp.  St. 
(ItOl)  c  78  1  87  (Cobbey  Annot.  St. 
%  60flE>,  a  county  may  be  required  to 
contribute  toward  the  repair  of  a 
brtdga.  abutting  in  such  county,  al- 
though it  Is  located  mainly  within 
the  territorial  Jurisdiction  of  an  ad- 
joining county.  Dawson  County  v. 
Phelps  County,  94  Nebr.  112,  142  NW 
697;  Dodge  County  v.  Saunders 
County,  70  Nebr.  4E1,  100  NW  984. 

[1]  'TBrUM  oTor  zlv«r.'^— A  bridge 
over  a  creek  the  span  of  which  Is 
sixty-seven  feet,  and  a  bridge  over 
a  creek  the  span  of  which  Is  thirty- 
two  feet,  are  bridges  over  rivers 
within  a  etatute  making  it  the 
duty  of  municipalities  to  maintain 
"bridges  over  rtvers"  forming  and 
crossing  boundary  lines  between 
them,  but  a  bridge  over  a  creek  the 
span  of  which  Is  nine  feet,  and  at 
which  a  culvert  would  be  sufllclent, 
is  not  such  a  bridge.  North  Dor- 
chester Tp.  V.  Middlesex,  18  Ont.  668. 
To  same  effect  McHardy  v.  Ellice,  1 
Out.  A.  628  [allowing  app  87  U.  C. 
Q.  B.  6S01  (Where  It  was  held  that 
a  bridge  over  a  creek  thirty  to  forty 
feet  wide  was  a  bridge  over  a  river). 


fj]  Stream  deflned^r-The  word 
ream,"  as  used  in  Comp.  St  (1909) 
o  78  fi!  87-89,  relating  to  bridges  over 
streams  which  divide  counties,  is 
used  in  a  general  sense,  and  applies 
to  rivers  and  smaller  courses  of 
running  water.  Dawson  County  v. 
Phelps  County,  94  Nebr.  112,  142  NW 
697.  See  also  supra  |  15  note  92  [c], 
[dl. 

9S.  In  re  Boston,  221  Mass.  468, 
47G.  109  NE  889. 

"The  circumstance  that  the  entire 
management  of  the  operation  Is 
vested  In  Boston  and  that  Chelsea 
and  Revere  are  required  to  con- 
tribute to  such  expense,  although 
somewhat  novel,  is  not  unconstitu- 
tional. The  practical  advantages,  for 
example,  of  placing  unlimited  respon- 
sibility for  the  operation  of  the  north 
draw  of  the  Chelsea  'Bridge  In  one 
municlpaUty  instead  of  dividing  It 
between  two  Is  obvious.  In  its 'con- 
stitutional aspects  it  does  not  differ 
from  requiring  contribution  from 
other  cities  and  towns  toward  the 
coat  of  a  bridge  built  and  n^alntalned 
by  a  corporation  or  a  municipality." 
In  re  Boston,  supra. 

9B.  Standard  Bridge  Co.  v.  Kear- 
ney County,  95  Nebr.  744,  146  NW 
948:  Buffalo  County  v.  Kearney 
County.  96  Nebr.  489.  14B  NW  986; 
Buffalo  County  v.  Hull,  98  Nebr.  S86, 
141  NW  1E4. 

97.  Cass  County  v.  Sarpy  County. 
68  Nebr.  818,  89  WW  291;  Bloomer  v. 
Bloomep,  128  Wis.  297.'  107  NW  974; 
Maupun  V.  Chester,  61  Wis.  401,  21 
NW  261. 

[a]  Appeal  trom.  dlsallowanoe  of 

olum. — "Recover  by  suit,"  in  Cobbey 
Annot.  St.  (1907).  proviso  of  S  <14t, 
authorising  a  county  to  "recover  by 
suit"  from  another  oounty  moneys 
expended  for  repairs  of  a  bridge.  In- 
clude a  suit  Instituted  by  an  appeal 
from  the  disallowance  of  a  claim  by 
a  county  board.  The  lodging  of  such 
appeal  Is  a  proceeding  instituted  in 
a  court  of  justice.  Caas  County  v. 
Sarpy  County,  88  Nebr.  485,  119  NW 
686. 

[b]  SnfldsBoy  of  petition  in  Oo- 
aorllung'  damago  to  bndgs. — In  a  suit 
by  a  county  to  recover  from  an  ad- 
Joining  county  the  cost  of  repairing 
a  bridge  over  a  river  dividing  the 
counties,  brought  under  Comp.  St. 
(1909)  c  78  S  88.  on  refusal  of  de- 
fendant county  to  contribute,  the 
petition  la  sufllclent  where  it  de- 
scribes the  damage  by  averring  that 
"a  portion  of  the  said  bridge  had 
become  damaged  and  In  need  of  re- 
pair," and  that  such  portion  of  the 
bridge  had  been  washed  away.  Brown 
County  V.  Keya  Paha  County,  88 
Nebr.  117.  129  NW  260.  AnnCasl912B 
790. 

[c]  Qvastloa    for  Jvry. — ^Where 

§ roper  steps  have  been  taken  to  ren- 
er  an  adjoining  oounty  liable  for 
the   repair  of  a  bridge  across  a 

stream  dividing  two  counties,  no 
Joint  contract  for  repairs  having  been 
made,  and  an  Issue  la  raised  as  to 
the  necessity  of  the  repairs  or  as  to 
the  amount  paid  being  more  than  the 
actual  and  reasonable  cost  thereof, 
the  amount  that  the  defaulting 
county  ought  to  pay  Is  a  question 
for  the  Jury;  but  If  no  such  Issue  Is 
tendered,  -the  county  In  default  Is 
liable  for  one  half  oi  the  cost  of  the 


dition  precedent  to  sneh  liability  must  be  complied 
with,**  unless  waived.'-  Where  these  requirements 
have  been  complied  with  the  oounty  or  municipality 
sought  to  be  char|^  cannot  escape  liability  by  non- 
action.' And  it  IS  not  a  defense  to  an  action  for 
contribution  that  plaintiff  county  in  procaring  re- 
pairs to  be  made  proceeded  in  an  irTe^:ular  manner 
with  req)ect  to  obl^ting  itself  to  pay  for  the  re- 
pairs, provided  it  did  in  fact  become  so  obligated' 
or  that  at  the  time  of  making  the  contract  p^intiff 
town  did  not  have  sufficient  funds  to  pay  for  the 
bridge,  where  the  bridge  had  in  fact  already  been 

repairs.  Buffalo  County  v.  Kearney 
County,  88  Nebr  650,  120  NW  171; 
Dodge  County  v.  Saunders  County, 
77  Nebr.  787.  110  NW  756. 

B8.  Saline  County  v.  Qage  County, 
66  Nebr.  839,  92  NW  1050.  97  NW  5g|. 

99.  Colfax  County  v.  Butler 
County,  83  Nebr.  803.  129  NW  444; 
Buffalo  County  v.  Kearney  County,  88 
Nebr.  650.  120  NW  171;  Dodge  County 
V.  Saunders  County,  77  Nebr.  787.  110 
NW  766.  And  sae  cases  Infra  this 
note. 

ra]    »*Qttlslt«s  and  snflleUiioy  of 

notioe^(l)  A  notice  served  by  one 
county  on  another,  seeking  to  have 
the  latter  Join  In  the  repair  of  a 
dividing  stream  bridge,  should  state 
the  Intent  of  the  county  giving  the 
notice  and  the  scope  of  the  enter- 
prise. "There  should  be  no  room  left 
for  doubt  or  conjecture."  Colfax 
County  V.  Butler  County,  83  Nebr, 
808.  120  NW  444;  Dodge  County  v. 
Saunders  County.  77  Nebr.  787.  110 
NW  756.  (2)  And  where  the  only 
notice  served  under  the  statute  re- 
lating to  repairing  bridges  across  a 
stream  dividing  two  counties  notified 
the  adjoining  county  that  a  bridge 
across  such  stream  was  unsafe  for 
public  travel,  and  that  the  same 
must  be  repaired  to  make  It  safe  for 
public  passage,  the  county  so  notified 
cannot  be  compelled  to  contribute 
toward  the  cost  of  new  Ice  breaks 
not  specified  nor  contemplated  in  the 
notice,  and  not  n^^ssary  to  make 
the  bridge  safe  for  public  travel 
Dodge  County  v.  Saunders  County, 
supra. 

[b]    SoSelont  sTenaent  of  aotles. 

—An  allegation  that  plaintiff  county, 
through  its  counbr  commlsslonera 
often  requested  defendant  connty. 
through  Its  county  commissioners,  to 
Join  with  plaintiff  in  a  contract  to 
repair  the  bridge,  that  a  portion  of 
the  bridge  was  entirely  washed  away 
at  a  certain  time,  and  that  at  a  Joint 
meeting  of  the  boards  of  the  two 
counties  the  board  of  defendant 
county  was  notified  by  the  board  of 
plaintiff  county  that  It  would  be 
necessary  to  rebuild  the  bridge,  was 
a  sufficient  allegation  of  notice  to 
cover  expenditures  for  an  approach 
or  abutment  and  for  grading  and  rtp- 
rapplng.  Brown  Oounty  v.  Keya 
Paha  County,  88  Nebr.  117.  129  NW 
260.  AnnCasl912B  790. 

I.  Bloomer  v.  Bloomer.  128  Wla 
297.  107  NW  974  (holding  that  no- 
tice of  the  precise  act  giving  rise  to 
the  expense  of  repairing  is  not  es- 
sential to  fix  llaolllty  where  It  la 
apparent  from  the  acts  of  the  party 
sought  to  be  charged  that,  regardleas 
of  opportunity  therefor.  It  would 
not  have  participated  In  the  repairs). 

a.  Take  v.  State.  72  Nebr.  27i 
100  NW  316  (holding  that  where 
there  Is  a  bridge  over  a  stream  di- 
viding two  counties  which  is  a 
charge  on  each,  it  Is  the  duty  of  the 
county  board,  when  notified  In  writ- 
ing by  the  other  to  Jolq  In  a  con- 
tract for  repairs  of  the  bridge,  either 
to  comply  with  the  notice  by  Join- 
ing in  the  contract  or  unequivocally 
to  refuse  ao  to  do,  and  that  the  fact 
that  it  has  no  funds  on  hand  to  be 
used  In  making  the  repairs  is  no 
ground  for  nonaction,  nor  a  Just 
ground  for  refusal). 
&    C!ass  County  v.  Sarpy  County, 
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paid  for.^  Nor  is  it  fatal  to  a  recovery  that  a  reao- 
lation  passed- fay  the  board  of  plaintiff  county  ealling 
fna  defendant  eoonty  to  join  in  making  repairs  design 
nates  two  bridges,  while  after  the  letter's  refusal 
the  contract  is  let  and  recovery  sought  as,  to  one 
tm^.'  The  term  "repairs"  is  used  in  the  statutes 
under  eonsideration  in  ita  ordinary  sense,*  and 
means  to  rratore  to  a  sonnd  or  good  condition  after 
decay,  injoiy,  dilapidation,  or  possible  destntction/ 
It  ^es  not  mean  the  rebuilding,*  or  praeUeal  r»- 
building,  of  a  bridge,*  nor  does  it  include  iee 
bie^a" 

{%  50]  (2)  FrinU  Partiei— (ft)  In  a«iMnL  An 

individiul  liability  to  repair  a  public  bridge  may 
arise  by  express  agreemoit,^^  by  iweseription,*'  or 
by  the  pnrsnit  or  assumption  of  a  business  necessi- 
tating the  maintenance  of  a  bridM  in  the  public 

highvay,  which,  aside  from  such  inrnvidnal  interest, 


would  be  unnecessary,"  and  where  the  bri^  is  por- 
mitted  to  remain  out  of  repair,  thus  constitnti]^  a 
nuisance,  the  town  in  which  it  is  situated  may  abate 
the  nuisance  by 'repairing  the  bridge  and  may  re- 
cover the  costs  from  the  owner;^*  but  where  a  new 
highway  materially  ^Ufferent  from  the  old  one  is 
laid  ont  on  other  ground  and  a  new  bridge  is  neces- 
sary to  accommodate  the  new  and  different  rights 
of  the  public,  the  owner  of  the  old  bridge  is  not  re- 
quired to  build  and  to  keep  in  repair  the  new 
bridge." 

[%  61]  (b)  Bridge  Oonpaniea.  The  duty  of  re- 
pairing a  publie  bridge,  eonstmeted  Iqr  a  company 
for  ttie  purpose  of  ti^ii^  tolls,  irf  nsuaUy  impc«ed 
on  sndi  company,"  and  tbia  daty  exuts,  although 
the  charter  of  the  company  owning  the  bridge  is 
silent  in  that  regard  and  in  Hie  absence  of  any 
special  provision  in  the  charter,  this  duty  would 


«l  Nebr.  473.  97  NW  362,  72  Nebr. 
)3,  100  NW  1*7. 

4.  Dillon  Hiffhway  Comra.  v. 
Hopedalfl  Hlahway  Comra.,  HE  111. 

A.  14  (vher*  It  WM  said  that  un- 
der the**  clroumatanoea  it  was  of 
no  concern  to  defendant  bow  tbe 
funds  were  raised). 

5.  Dodge  Countr  v.  Saunders 
County,  70  Nebr.  442,  il  NW  817. 

8.  C^>lfax  County  v.  Butler 
County.  8S  Nebr.  801.  120  NW  444. 

T.  Platte  County  v,  Butler 
County.  Bl  Nebr.  198,  1S6  NW  4S9: 
Brown  County  v.  Keya  Paha  County, 
88  Nebr.  117,  129  NW  SEC, 
AnnCa8l91SB  790. 

8.  Platte  County  v.  Butler  County, 
91  Nebr.  iSZ.  135  NW  48»  (holdtnff 
that  a  county  cannot  replace  a  de- 
cayed wooden  brldse  aaroes  a  di- 
vision stream  with  a  ateel  structure 
and  recover  the  expense  of  the  other 
county  aa  repairs). 

[a]  .r-  Evidence  was  held 

InsulRelent  to  suatain  a  flndins  for 
defendant  on  the  sround  that  the 
«wk  In  question  constituted  a  new 
eonetnictlon,  and  not  a  repair  of 
the  brlds*.  for  whICh  defendant 
county  waa  liable.  Oaas  Countr  v. 
Sarpy  Conoty.  M  Nebr.  70t.  114  NW 
270. 

t.  Ctdfla  CooBty  t.  Butler  County, 
tS  Nebr.  SOS,  ISO  NW  444. 

la.  Ool&x  County  v.  Butler 
Oonnty.  S3  Nebr.  SOS.  120  NW  444. 

U*  Buchanan  County  v.  Kirtley,' 
42  Ho.  KS4  <holdlnr  that,  where  the 
bridge  la  built  by  a  contractor,  be 
Is  generally  required  to  five  a  bond, 
obligatlns  hlniMlf  to  keep  the  bridge 
In  repair  for  a  certain  period,  and 
In  snA  case  It  Is  held  that  the  sure- 
Uas  thereon  are  liable  If  the  bridse 
becomes  unsafe  within  that  time, 
althoogh  they  were  not  notified  of 
the  repairs  necessary  to  restore  It). 
See  also  James  v.  Conecuh  County, 
79  Ala.  S04  (holding  that  the  meas- 
nre  of  damswes  In  such  an  action 
would  be  the  reasonable  cost  of  mak- 
ing the  necesscu7  repairs  during  the 
period  covered  by  the  bond). 

IS.   1  Hawkins  P.  C.  o  77  I  2. 

[a]  The  llafaillty,  when  ealatlnff 
rannie  teaantf  waa,  as  far  as  the 
public  was  concerned,  on  the  occu- 
pier of  tbe  land.  Baker  v.  Oreenhlll, 
a  Q.  B.  14S.  4S  BXn^  672,  114  Reprint 
461;  Reg.  v.  Bucknell,  7  Mod.  B4,  87 
Reprint  1091. 

.  [b]  As  hetweea  Uie  owasr  of  the 
lead  ud  the  tewmt  the  obligation 
was  primarily  on  the  owner  to  whom 
the  tenant  could  look  for  relmburse- 
nenL  Baker  v.  Oreenhlll.  S  Q.  B. 
148,  43  BCL  672,  114  Reprint  468. 

[c]  bfaat  Mt  liable  ratloac 
unww. — An  infant,'  seised  of  lands 
which  are  In  the  actual  possession 
01  his  guardian  In  socage,  ts  not  In- 
dictable for  the  nonrepair  of  tbe 
bridge  ratlone  tenuree  If  the  guardian 
la  In  posaession.  The  remedy  Is 
Wlnst  the  guardian  and  not  against 
the  Infant.    Rex  v.  Button,  8  A.  A 

B.  (97,  80  ECL.  278,  111  Reprint  640. 


18.  He.— SUtev.Oorham,87He.461. 

Mass. — Lowell  v.  Merrimack  River 
Locks,  etc.,  104  Mass.  18;  Wobum  v. 
Henshaw,  101  Mass.  19S,  3  AmR  888: 
Parley  v.  Chandler,  6  Mass.  464,  A 
AmD  169. 

Mich. — Merrill  r.  Kalamasoo,  86 
Mich.  211. 

N.  Y.— Clay  v.  Hart,  26  Misc.  110, 
66  NYS  48  [afr  41  App.  Div.  626 
mem.  68  NTS  1160  memj:  I>ygert  v. 
Schenck,  23  Wend.  440',  36  AmD  676; 
Heaeock  v.  Bherman,  14  Wend.  58. 

N.  C. — Mulholland  v.  Brownrigg,  9 
N.  C.  849. 

Pa. — ^Pennsylvania  R  Co.  t.  Ir- 
win, 86  Pa.  8SS;  Pennsylvania  R.  Co. 
V.  rmqueane,  46  Pa.  238;  Phoenlxvltle 
V.  Phcenix  Iron  Co.  41  Pa.  186; 
•Woodrlnr  T.  Forks  Tp.,  28  Pa.  866, 
70  AmD  184. 

Wis.— Weat  Bend  v.  Mann,  69 
Wis.  69.  IT  NW  972. 

Bng. — Rex  T.  Lindsey,  14  Bast  317, 
104  Reprint  6SS. 

ta]  ThBS,  (1)  where  a  mill  race 
was  dug  through  a  highway  and 
a  brldfs  built  over  it,  there  befng  no 
necessity  for  the  bridge,  but  a  ne> 
cesslty  for  suCh  mill  race,  the  owner 
of  the  race  who  reoelyed  the  benefit 
therefrom  was  prtmarily  liable  to 
keep  the  bridge  In  repair.  Clay  v. 
Hart.  26  MIsoT  110,  66  NYS  48  [alT 
6S  NYS  1160  mem};  Phoenixvllle  v. 
Phoenix  Iron  Co.,  46  Pa.  186.  (2) 
And  It  has  been  held  that  a  road 
having  remained  without  alteration 
at  the  point  where  a  mill  race 
crossed  it,  questions  of  Its  abandon- 
ment and  retatabllshment,  and  of 
variations  In  Its  lines  at  other  points, 
would  not  preclude  the  right  of  the 
public  to  insist  on  the  public  way  at 
such  point,  or  affect  in  any  manner 
the  duty  of  tbe  mill  owner  to  keep 
the  race  bridged  for  public  use. 
Merrill  v.  Kalamasoo,  86  Mich.  211. 

[h]  BstaMlshment  of  hJiliirar 
snnseqaeBt  to  buUdtw  of  bridge. — 
Revlsal  (1906)  (  869^ makes  It  the 
duty  of  every  person  who,  for  the 
purpose  of  draining  his  lands,  shall 
construct  any  ditch  across  a  public 
road,  to  keep  In  good  repair,  at  his 
own  expense,  all  necessary  bridges 
over  such  ditch.  It  was  held  that 
the  statute  had  no  application  to  a 
case  where  a  puhJfc  road  was  estab- 
lished across  land  on  which  the 
owner  had  previously  made  drainage 
ditches.  State  v.  Davis,  143  N.  C. 
611,  66  SB  611. 

rc]  OoBstraetlon  and  opentbm  of 
parUoiUar  statotes^d)  C  (1883)  p 
861  %  88,  as  amended  by  !>.  <1886)  p 
824,  provides  that  persons  owning  or 
constructing  a  ditch  across  any 
highway  shall  keep  the  highway  open 
for  safe  travel  by  constructing 
bridges  over  such  ditch,  to  be  there- 
after maintained  by  the  county,  and 
that  all  bridges  which  shall  be  of 
greater  length  than  twenty  feet 
shall  be  constructed  and  maintained 
by  the  owners  of  the  ditch.  It  was 
held  that  by  the  "construction"  of 
a  ditch  provided  for  in  the  statute  la 


meant  not  only  the  original  con- 
struction, but  also  any  enlargement, 
and  where  the  necessity  for  jtha 
building  of  a  bridge  In  excess  of 
twenty  feet  was  created  by  the  en- 
largement of  a  canal  after  the  pas- 
sage of  the  statute,  the  canal  com- 
pany was  liable  for  Its  construction 
and  maintenance,  even  though  the 
ditch  was  first  built  before  the 
passage  of  the  statute  and  the 
road  crossing  It  was  built  after  the 
original  construction.  Peo.  t.  Farm- 
ers^ High  Line  Canal,  etc.,  Co..  SS 
Colo.  616,  128  P  646.  (S)  wK^re 
an  ordinance  authorising  a*  rail- 
road company  to  construct  a  via- 
duct provided  that  it  should  'Main- 
tain and  keep  in  repair '  the  ap- 
proaches thereto,"  it  was  bound  to 
maintain  and  keep  in  repair  the  pav- 
ing and  roadway  on  .  the  viaduct. 
HoFarlane  v.  Chicago,  186  1117^48. 
67  NB  12. 

14.  Clay  V.  Hart,  26  Htse.  110,'  BS 
NYS  48  Jafr  68  NYS  1160  njeml 
(holding  further  that  the  fact  that 
the  town  may  have  other  remedies 
does  not  preclude  It  from  recovering 
the  cost  of  repairs). 

IB.  Phoenlxvllle  v.  Phcenix  Iron 
Co..  46  Pa.  186. 

le.  Mass. — Com.  v.  (Central  Bridge 
Corp.,  12  Cush.  S42. 

Tenn. — Allen  Y.  Smith,  (Ch.  A.) 
47  8W  206. 

Vt. — Stanton  v.  Haverhill  Bridge. 
47  Vt.  172  (holding  that  such  a  com- 
pany cannot  excuse  Itself  by  In^ 
peaching  Its  own  title  to  maintain 
the  bridge). 

Wis.— Thrasher  v.  Postel,  7»  Wis. 
603,  48  NW  eOO. 

Bng.— NIcholl  V.  Allen,  1  B.  A  a 
934.  foi  ECL  934,  121  Reprint  96L 

Daty  of  toll  road  eompany  to 
pair  bridge  forming  part  of  Its'  i(oa4 
see  Toll  Roads  [88  (^o  880]. 

[a]  Keoeaslty  of  keeping  hriOfe 
liffMed.— Under  a  provision  of  a 
charter  of  a  toll  bridge  corporation 
that  a  bridge  shall  "at  all  times  be 
kept  In  good,  safe,  and  passable  re- 
pair," It  Is  Incumbent  on  the  com- 

Sany  to  ll^t  the  bridge.  If  a  Jury 
nda  that  such  lighting  is  necessary 
to  make  It  safe  and  convenient  for 

gissage  at  night.  Com.  v.  Central 
rfdge  Corp.,  12  Cush.  (Mass.)  242., 

[b]  Where  rMtt  to  take  toll  has 
ceased. — Where  It  appeared  that  a 
part  of  a  bridge  had  become  a  por- 
tion of  the  highway  In  another  town, 
and  that  the  company  had  no  longer 
any  right  to  exact  toll.  It  should  not 
be  held  liable  to  repair  the  samei 
State  V,  NorrldgewocR  Falls  Bridge, 
65  Me.  614:  State  v.  Wood  Coupty 
Suprs..  41  Wis.  28. 

[c]  VuTohaaer  of  bridffe  takes 
earn  oaere.— One  company  purchas- 
ing a  bridge  of  another  assumes  all 
the  duties  and  liabilities  of  its  ven- 
dor In  respect  thereto.  Com.  v. 
Hancock  Free  Bridge  Corp..  2  Gray 
(Mass.)  58. 

17.  Peo.  V.  Hillsdale,  etc..  Tump. 
Road,  S8  Wend.  <N.  Y.r-»A.  T 
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seem  to  be  the  same  in  extent  or  d^ree  as  that  of 
a  town  or  othex  mnnioipaUty  in  the  oontrol  of  its 
bri^es.^^ 

[i  52]  b.  Approaches.  Inasmtfch  as  the  ap- 
proaches necessary  to  make  a  bridge  accessible  are 
properly  included  within  the  meaning  of  the  term/' 
it  follows  that  the  duty  to  repair  such  approaches 
and  abutments  is  on  the  party  whose  duty  it  is  to 
repair  the  bridge  proper.^  The  ^ffionlt  point  is  the 
determination  of  what  constitutes  an  approach  as 
distinguished  from  the  highway  generaUy,"^  which 
point,  in  the  absence  of  dafinite  expression,  must  be 
determined  by  a  consideration  of  what  is  reasonable 
under  tiie  eircumstanoes  of  the  particular  case," 
and  not  on  any  arbitrary  rule  relative  to  the  du- 


tanee  from  the  bridge  structure.'* 

53]  c  Snffidoicy  of  Kaintenanee  and  Repair. 

While  in  the  maintenance  of  bridges  those  on -whom 
the  duty  rests  must  provide  for  such  uses  as  may 
be  fairly  anticipated  for  the  further  accommodation 
of  the  public  at  the  place  where  the  bridge  ia 
situated,  yet  their  whole  duty  has  been  performed 
when  they  have  put  the  bridges  in  sueh  good  con- 
dition as  to  strength  and  soundness  as  to  mi^e  them 
as  secure  as  new  bribes  of  tha  same  kind  and 
plan» 

U  &4]  S.  To  Bolmild.'*  While  in  some  jnrisdie- 
tions  the  statutes  speeifical^  authorize  or  impose  on 
municipalities  the  power  and  duty  to  rebuild  bridge 
after  tneir  destouetion,  as  well  as  to  repair  ,them,^ 


la.  Orcutt  V.  KIttery  Point  Bridge 
Co..  63  Me.  500. 

[a]  Vutj  Umltcd  to  aSorOlnff  '*tm 
puaaffcwaj.— Where  the  abutments 
of  a  bridge  rested  on  the  dam  of  an 
adjoining  mill  owner,  the  obligation 
of  the  bridge  company  to  keep  the 
dam  In  repair  extended  only  to  such 
repairs  as  were  necessary  to  keep 
the  bridge  In  a  safe  condition  for 
passage,  and  not  necessarily  to  main- 
taining the  dam  so  that  It  would  re- 
tain water.  The  duty  of  the  bridge 
proprietors  ceases  when  the  bridge 
Is. kept  in  a  safe  condition  for  travel. 
Jernee  v.  Uonmouth  County,  S2  N. 
J.  L.  56S.  21  A  296.  11  LRA  416  [appr 
lU^ley  V.  Essex  County,  40  N.  J.  L. 

19.  ■  St.  Louis  T.  Terminal  R. 
Assoc.,  211  Mo.  364,  406,  lOS  SW  641 
[q,uot  ^c].    And  see  supra  |  1. 

80.  Qa. — Morgan  County  v.  Glass, 
1S9  Oa,  41fi.  77  SB  B83;  Augusta  v. 
Hudson.  94  Ga.  185,  21  SB  289;  Dan- 
iels V.  intendant,  etc.,  of  Athens,  66 
Ga.  609. 

Ind. — Huntlnjcton  Countv  v.  Huff- 
man, 184  Ind.  1,  31  NE  670:  Shelbv 
County  V.  Deprex,  87  Ind.  609;  Rush 
County  V.  RushvlUs,  etc.,  CraTsl 
Road  Co.,  87  Ind.  S02;  State  v.  Dema- 
ree,  80  Ind.  619;  Driftwood  Valley 
Turni).  Co.  v.  Bartholomew  County, 
72  Ind.  228;  Johnson  County  t. 
Hemphill,  (A.)  41  NB  986;  Shelby 
County  V.  Blair.  8  Ind.  A.  674,  86  NB 
216:  Sullivan  County  v.  Slsson,  2  Ind. 
A.  111.  28  NB  874. 

Iowa. — MUler  v.  Boone  Coun^,  96 
Iowa  6.  68  NW  862:  Albee  v.  Floyd 
County,  46  Iowa  177;  Moreland  v. 
Mitchell  County,  40  Iowa  894. 

Me. — State  v.  Oorham,  37  Me.  461; 
Watson  V.  Lisbon  Bridge,  14  Me.  201, 
31  AmD  49. 

Md. — Baltimore,  etc..  R.  Co.  v. 
Howard  County,  111  Md.  176.  73  A 
S66.  40  LRANS  1172;  Garrett  County 
T.  Blackburn.  105  Md;  226,  66  A  81. 

Mass.— White  v.  Qulncy,  97  Mass. 
480:  Com.  v.  Deerfleld,  6  Allen  449. 
■    Mich. — Peo.  V.  Bay  County  Bridge 
Commn..  115  Mich.  622,  78  NW  901. 

Minn. — Grant  v.  Bralnerd,  86  Minn. 
196,  90  NW  S07. 

Ho. — St.  Louis  V.  Terminal  R. 
Assoc..  211  Mo.  364,  406.  109  SW 
641  [quot  Cycl. 

N.  J. — Morris  County  v.  Hough.  55 
N.  J.  L.  62S.  28  A  86;  Sussex  County  v. 
Strader,  IS  N.  J.  L.  108.  36  AmD  630. 
-  N.  Y.— Edwards  v.  Ford,  22  App. 
Dlv.  277,  47  NYS  996:  Hawxhurst  v. 
*New  York,  43  Hun  688:  Hayes  v.  New 
York  Cent.,  etc.,  R.  Co.,  9  Hun  63 
(holding  that  such  duty  extends  as 
well  to  the  surface  of  such  ap- 
proaches as  to  the  foundation  and 
substructure  thereof). 

Pa. — Francis  v.  Franklin  Tp.,  179 
Pa.  195,  36  A  202;  Westfleld  Borough 
V.  Tioga  County,  150  Pa.  152.  24  A 
700 ;  Dalton  v.  Upper  Tyrone  To- 
la? Pa.  18,  20  A  637  (built  by  a  rail- 
road but  accepted  by  a  township  as  a 
public  bridge);  Com.  v.  Loomls.  128 
Pa.  174,  18  A  335;  WtlllamBport  v. 
Lycoming  County,  34  Pa.  Super.  221: 
Com.  V.  Westfleld.  1  Pa.  Dlst.  496: 
Gaston   v.   Northampton   County,  3 


Montg.  Co.  164. 

Vt.— Tlnkham  v.  Stookbrldse,  64 
Vt.  480.  24  A  761.  , 

[a]  ApproaolMa  ooiurtnioted  by 
an  IsdivUnal  are  within  the  rule.  If 
adopted  by  a  bridge  company.  Wat- 
son V.  Lisbon  Bridge  Co.,  14  Me.  201, 
31  AmD  49. 

[b]  Approaolies  to  hrUtgm  tratu- 
fenred  to  oountlea. — (1>  Under  Conn. 
Pub.  Acts  (1889)  c  214,  authorising 
the  owners  of  bridges  across  the 
Housatonlc  river,  in  certain  ooun- 
ties,  to  transfer  their  interests  and 
franchises  to  the  counties,  it  became 
the  duty  of  the  counties  to  build  and 
to  maintain  the  bridge  structures 
named  In  the  act,  but  it  was  not  their 
duty  to  build  or  to  maintain  any  ap- 
proach to  said  bridges.  New  Haven, 
etc..  Counties  v.  MUford,  64  Conn. 
668,  30  A  768.  (2)  And  Conn.  Pub. 
Acts  (1896)  c  266,  providing  that  the 
term  "bridge"  In  the  act  of  1S89  In- 
cluded approaches.  Is  not  retroactive. 
In  Its  operation.  State  v.  Palrfleld 
County,  «8  Conn.  16,  36  A  801. 

Bl.  See  cases  Infra  this  and  notes 
22  23 

[a]    BT  the  oonuaoB  law,  (l>  a 

county  was  liable  to  repair  the  an- 

E roaches  leading  to  the  public 
ridge  for  three  nnndred  feet  from 
the  end  of  the  structure  proper. 
West  Ridlw  of  Yoiltshire  v.  Rex, 
2  Dow  1,  8  Reprint  767,  6  Taunt. 
284,  1  BCL  162,  128  Reprint  699 
[aft  7  Bast  688,  103  Reprint  2281: 
Beg.  V.  Lincoln,  8  A,  &  R  66,  86 
ECL  488.  112  Reprint  760.  (Z>  The 
foot  that  the  bridge  was  built  within 
three  hundred  feet  of  an  old  bridge 
repairable -by  the  Inhabitants  of  an- 
other county,  who  were  bound  of 
course  to  maintain  such  three  hun- 
dred feet  of  road,  would  not  relieve 
the  county  building  the  latter  bridge 
from  Its  duty  to  repair,  and  subject 
the  former  county  to  this  duty. 
Eiach  was  a  substantive  bridge  In  a 
different  county,  and  the  new  one 
could  not  be  considered  as  an  ap- 
pendage to  the  other.  Rex  v.  Devon 
County,  14  East  477,  104  Reprint  684. 

33.  Hubbard  v.  Montgomery 
County,  140  Iowa  B20,  118  NW  912; 
Eglnolre  v.  Union  County,  112  Iowa 
658,  84  NW  768;  Com.  v.  Deerfield,  6 
Allen  (Mass.)  449;  WUllamspOrt  v. 
Lycoming  County,  34  Pa.  Super.  221; 
Hertfordshire  County  Council  v.  New 
River  Co.,  tlBOil  2  Ch.  613.  See 
Chicago  V.  Pittsburgh,  etc.,  R  Co., 
24?  in.  219.  98  NB  307.  189  AmSR 
329. 

[a]  Oonstmetlon  neoeesary  to 
pan  from  bridge  to  road. — ^A  con- 
struction, yvhether  of  plank,  stone, 
dirt,  or  other  jnaterial,  necessary  to 
enable  persons  using  a  bridge  to 
pass  from  It  to  the  roadway  at 
either  end,  may  properly  be  consid- 
ered an  approach  which  the  county 
should  maintain  In  a  safe  condition. 
Hubbard  v.  Montgomery  County,  140 
Iowa  620,  118  NW  912. 

[b]  Oauflewa7^--The  word  "bridge" 
does  not,  within  the  meaning  of  a 
statute  requiring  two  towns  to  keep 
it  in  repair.  Include  an  extensive 
causeway  built  from  the  ends  there- 


of, there  being  no  custom,  uisage.  or 
agreement  fixing  such  construction 
on  the  word.  Swaniey  v.  Somerset. 
132  Mass.  312. 

[c]  Wliare  a  strMun  warn  wM«Mt 
by  a  aood,  leaving  a  space  of  flfteM 
or  twenty  feet  between  the  ends  of  a 
bridge  and  the  bank.  It  was  held 
that  the  obligation  or  the  corpora- 
tion having  the  franchise  of  the 
bridge  to  maintain  and  to  keep  it  la 
repair  would  require  the  extension 
of  the  bridge  to  the  new  bank  thus 
created,  in  the  absence  of  oUber  limi- 
tations In  the  franchise.  Com.  v. 
Deerfleld.  6  Alien  (Mass.)  449. 

[d]  The  abutments  Im  question 
were  held  s  part  of  the  brlOffes  and 
therefore  repairable  by  the  munici- 
pality chargeable  with  the  repair  of 
the  bridge  proper.  Daniels  v. 
Athens,  65  Ga.  609;  State  v.  Demaree, 
80  Ind.  619;  Wllllama  v.  Petoskey, 
108  Mich.  260.  60  NW  65;  Bdwards  v. 
Ford.  22  App.  Dlv.  277,  47  NYS  99S. 

S3.  Wllltamsport  v.  Lycoming 
County,  84  Pa.  Super.  221. 

M>  Depps  V.  Colfax  County,  94 
Nebr.  682.  144  NW  261;  Peitxmleler 
v^^I^  Co.,  94  Nebr.  «7S,  144  NW 

as.  Vermillion  County  t.  Chippa 
181  Ind.  66,  29  NB  1086.  16  LRA  SfS; 
Wabash  County  v.  Pearson,  120  Ind. 
486,  22  NB  134,  16  AmSR  826:  Me- 
dina Tp.  V.  Perkins.  48  Mich.  67,  11 
NW  810;  McCormack  v.  Wastaingtoa 
Tp..  112  Pa.  186.  4  A  164. 

ae.  BxeossB  for  Altars  to  rsMld 
see  infra  |  68. 

flV.  Steuben  Tp.  v.  Idike  Shor& 
etc.,  R.  Co.,  68  Ind.  A,  629,  108  nS 
546,  648;  Morris  County  v.  Hough,  65 
N.  J.  L.  628,  28  A  86:  Bowers  v.  Neil. 
64  Or.  104,  128  P  433  (holding  that, 
under  Medford  Charter  [Sp.  L. 
(1901)  p  206]  9  106,  and  Lord  L.  Or. 
I  937,  subd  4,  the  duty  of  replacing 
a  bridge  on  a  county  road  which  by 
the  extension  of  Its  boundaries  was 
brought  within  the  city  of  Hedford 
Is  Imposed  on  the  bounty);  Taylor 
Tp.  V.  Lawrence  County,  17  Pa.  Co. 
396.  26  PIttsbLeeJNS  84S  (holding 
that  a  causeway  leading  to  a  county 
bridge  is  within  the  purview  of  the 
act  of  May  6,  1876,  making  It  the 
duty  of  the  county  commissioners  to 
rebuild  bridges  when  blown  down, 
destroyed,  or  partly  destroyed,  by 
floods,  freshets,  etc.,  and  that  they 
must  be  rebuilt  by  the  county). 
Saranac  v.  Groton  Bridge,  etc.,  Co.. 
S6  App.  Dlv.  184.  67  NYS  118. 

"Whenever  a  bridge  is  damaged  or 
destroyed,  rendering  its  repair  or 
restoration  necessary,  the  duty  te 
that  end  may  not  at  once  and  flnally 
be  determined.  Prima  facie,  It  rests 
upon  the  authorities  of  the  township 
In  which  the  bridge  is  located.  Bat 
iTi  each  case  the  probable  or  esti- 
mated expense  of  making  repairs  or 
of  restoring  the  structure  tnat  has 
been  destroyed  may  be  so  great  m 
to  exceed  the  available  means  of  the 
local  township  authorities  as  flnallr 
determined  by  the  board  of  county 
commissioners.  When  such  a  situ- 
ation exists  and  It  has  been  so  deter- 
mined, we  think  It  may  be  said  that 


For  later  eassB.  dsvslopmsiitB  and  ohaavw  in  the  law  see  cumulative  Annotations,  same  title,  mtge  and  note  AUmber. 
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the  law  seems  to  be  well  settled  that  the  duty  to 
repair,  whether  imposed  by  statute  or  assumed  by 
4rontraet,  includes  the  duty  to  rebuild  when,  for  any 
reason,  the  bridge  is  destroyed  during  the  continu- 
anee.  of  such  dnty.^  And  it  has  been  held  that, 
when  those  od  whom  the  duty  to  maintain  a  bridge 
so  as  to  comply  with  state  and  federal  laws  fail 
to  do  80,  the  l^slature  may  compel  compliance  and 
may  direct  a  duly  appointed  commission  to  replace 
the  bridge  with  a  new  one  which  complies  with  the 


requirements  of  the  law;**  and  the  commission  may 
impose  the  burden  of  the  cost  of  such  work  on  those 
liable  therefor,  as  it  may  decide  or  as  may  be  deter- 
mined by  appraisers  appointed  for  that  purpose."* 
If  the  statute  enumerates  the  circumstances  under 
which  a  bridge  may  or  shall  be  rebuilt,  no  right  to 
rebuild  under  other  ciroumstances  is  conferred,''^ 
And  proceedings  for  the  rebuilding  of  a  bri^e  must 
be  in  accordance  with  the  statute  authorizing  the 
proceeding."  In  rebuilding  a  bridge  the  municipal- 


such  duty  BO  resting  prima  faci« 
uoon  the  towmihip  authorities  dis- 
solves Into  the  disclosed  duty  of  the 
tounty  to  make  such  repairs.  Steu- 
ben Tp.  V.  Lake  Shore,  etc.,  R.  Co., 

|a]  Fowar  to  eontraot  tox  mooa- 
stnotloB. — <1)  The  imposition  on 
suoer visors  or  commissioners  of  the 
risht,  and  duty  to  make  and  main- 
tain Bufllclent  orld^eB,  and  to  repair 
or  to  rebuild  the  same,  carries  with 
It  the  power  to  contract  for  the  re- 
building of  such  bridees.  Boots  v. 
Washburn,  79  N.  T.  207;  Oakland  Tp. 
V.  Martin.  104  Pa.  308.  (2)  It  has 
iherefore  been  held  that  such  super- 
visors had  the  rficht  to  borrow  money 
for  that  purpose,  when  the  bridge 
had  been  washed  away  by  a  flood, 
rendering  its  rebuilding  a  necessity, 
and  they  not  having  the  funds  at 
hand.  Haneval  v.  Jackson  Tp.,  9 
Pa  Co.  28,  (3)  And  where  such  con- 
tract has  been  let.  In  compliance  with 
Che  statute,  the  town  board  cannot 
after  the  bridge  has  been  constructed 
by  the  contractors,  refuse  to  audit 
and  allow  to  the ,  full  amount  the 
4'laim  for  the  contract  price,  on  the 
ground  that  there  was  no  need  for 
the  bridge  and  that  the  commis- 
sioners did  not  let  the  contract  to 
th«  lowest  bidder.  In  the  absence  of 
«Yldence  that  the  commissioners 
acted  corruptly  and  colluslvely  with 
the  contractor  In  accepting  a  higher 
bid.  Peo.  V.  Campbell,  9f  Hun  686, 
36  NTS  1062. 

SB,  Ala- — Meriwether  t.  Lowndes 
County.  89  Ala.  S62.  7  a  1»8  (holding 
that  an  action  will  He  on  a  oon- 
tractor'e  bond  If  he  refuses  to  so  re- 
build). 

Ga — GlUott  Gammon,  76  Qa. 
768. 

III.— Peo.  V.  Dover,  158  lU.  187,  41 

.'«E  1105. 

Ind. — State  v.  Gibson  County,  80 
Ind.  478,  41  AmR  821. 

Ky.— Leslie  County  t.  Wooten,  llfi 
Ky.  850,  76*8W  208,  2S  KyL  217. 

Mich. — Peo.  V.  Plalnfleld  Ave. 
Gravel-Roa«  Co.,  106  Mich.  9,  <2  NW 
998. 

Ulnn. — State  v.  Renville  County, 
83  Minn.  65.  8fi  NW  810. 

Miss. — Cue  Breeland,  78  Hiss. 
864.  29  S  86». 

Mo. — Gathwrlght  v,  Callaway 
County,  10  Mo.  863  (holding  that  a 
contractor's  bond  to  keep  the  bridge 
In  repair  for  a  certain  time  binds  him 
to  rebnlld,  although  the  bridge  is 
washed  away  by  an  extraordinary 
Hood).  Compare  Livingston  County 
T.  Graves,  32  Mo.  479  (where,  the 
bridge  having  been  destroyed  by  fire, 
the  court  held  that  the  contractors 
were  not  liable  to  rebuild  the  same 
under  a  bond  obligating  them  to 
keep  the  bridge  In  repair). 

N.  Y. — Peo.  v.  Hillsdale,  etc.. 
Tnrnp.  Road.  23  Wend.  264.  And  see 
Peo.  V.  Smith,  83  Hun  432.  81  NTS 
749  (holding  that  a  resolution  by  a 
town  board  that  the  commissioner  of 
hl^waya  "la  hereby  authorized  to 
repair  the  bridges  that  may  have 
Kone  down  since  the  annual  town 
meeting,  to  the  best  of  his  judg- 
ment." authorizes  the  commissioner 
to  rebuild  a  bridge  which  has 
fallen  by  reason  of  the  decay  of  Its 
timbers). 

Pa, — Howe  v.  Crawford  County,  47 
Pa.  161. 

Eng. — Rex  v.  West  Riding  of  York- 
shire, 6  Burr.  2594,  98  Reprint  364. 
Lorrt.  238,  98  Reprint  629,  W.  Bl.  686, 
9C  Reprint  401  [aff  2  Sast  342,  102 


Reprint  399,  12  ERC  666];  Breck- 
nock, etc..  Canal  Nay.  Co.  v.  Prltch- 
ard.  6  T.  R.  750,  101  Reprint  807. 
But  see  Rex  v.  Devon  County,  4  B.  & 
C.  670,  10  ECL  761,  107  Reprint  1210 

Joverr  Cumberland  County  v.  Rex. 
B.  &.  P.  364,  127  Reprint  193  (aft 
6  T.  R.  194,  lOl^eprlnt  607)1  (hold- 
ing that  the  Inhabitants  of  a  county 
were  not,  by  force  of  their  obligation 
to  repair  a  bridge,  bound  to  make  It 
of  greater  width). 

See  Oalarneau  v.  Gullbault,  16 
Can.  S.  C.  679  (holding  that  it  was 
the  duty  of  the  owner  of  a  toll 
bridge  to  rebuild  un4er  penalty  of 
forfeiture). 

But  see  McCarl  v.  Clark  County, 
167  Iowa  14.  148  NW  1016  (holding 
that  the  mere  fact  that  power  to 
build  and  to  repair  is  conferred  does 
not  necessarily  Imply  the  duty  to  re- 
build a  bridge  which  has  been  de- 
stroyed): State  V.  White.  16  R.  L  691. 
18  A  179,  1038  (dieousslng  the  rule). 

[a]  Bffeot  of  aooentaaoe  of  hrlOge. 
—The  acceptance  oi  a  bridge  from  a 
contractor  and  the  payment  to  him 
of  the  contract  price  do  not,  ]n  the 
absence  of  a  stipulation  to  that  ef- 
fect, relieve  the  contractor  and  his 
sureties  from  the  obligation  of  his 
bond,  and  if  the  bridge  falls  on  ac- 
count of  any  deficiency  In  the  work 
his  sureties  are  liable.  O'LoughUn 
V,  Jefferson  County,  58  Pa.  62. 

38.  In  re  Opiolon  of  Justices,  99 
Me.  616.  60  A  85. 

30.  In  re  Opinion  of  Justices,  99 
Me.  616.  60  A  85;  Carter  v.  Cam- 
bridge, etc.  Bridge.  104  Mass.  236 
(holding  that  commissioners  em- 
powered by  statute  to  make,  and  to 
report  to  the  court  such  orders  as 
they  may  deem  expedient  for  rebuild- 
ing a  bridge,  and  to  order  that  the 
expense  thereof  shall  be  iMild  and 
borne  by  certain  counties  or  towns, 
any  or  all  of  them,  aa  they  may 
deem  Just,  may  order  a  town  to  re- 
build the  bridge,  and  two  of  the 
counties  to  pay  to  the  town.  In  re-, 
spect  to  Its  expenses  In  the  rebuild- 
ing, certain  gross  sums,  to  be  due 
and  payable  Immediately  on  the  ac- 
ceptance of  their  report,  without  re- 
quiring the  town  to  give  secnrliy  for 
the  proper  employment  of  said 
sums).  See  also  McCune  v.  Berry, 
237  Tb.  E72,  86  A  890  (hol^HnS  that 
the  act  of  Hay  6,  1897  >P.  L.  46]  as 
amended  by  the  acts  of  May  IS,  1901 
[P.  L.  191]  and  of  April  26,  19*7  tP. 
L.  119],  authorizing  a  county  commis- 
sioners to  reconstruct  bridges  of  pri- 
vate corporations  or  persons,  which 
have  been  destroyed  or  abandoned, 
la  not  unconstitutional). 

31.  Fellows  V.  Early,  106  App. 
Dlv.  269,  94  NYS  640;  Livingston  v. 
StafTord.  99  App.  Dlv.  108,  91  NTS 
172  fatr  184  NT  T.  636  mem,  7«  NE 
1190J;  Wrought-lron  Bridge  Co.  v. 
Barrett,  12  I*TSt  194  (hofting  that 
an  act,  providing  that.  In  case  a 
bridge  shall  be  damaged  or  destroyed 
by  the  elements  or  otherwise,  after 
A.ny  town  meeting  has  been  held,  the 
commissioner  of  Highways,  with  the 
consent  of  the  board  of  auditors,  may 
cause  the  same  to  be  immediately  re- 
paired or  rebuilt,  etc.,  did  not  au- 
thorise such  commissioner  to  con- 
tract for  the  rebuilding  of  a  bridge 
after  the  town  meeting,  where  It  ap- 
peared that  the  old  bridge  continued 
to  be  used  as  before  the  meeting,  and 
that  no  change  had  occurred  In  it  ex- 
cept such  as  was  produced  hy_  use) ; 
Riddle  v.  Delaware  County,  S  Co. 
600,  2  Del  Co.  282. 


[a]    Destrnotton  by  the  elensats. 

—The  statutory  power  to  rebuild 
where  the  bridge  Is  destroyed  by  the 
elements  does  not  authorise  the  re- 
building of  a  bridge  on  destruction 
through  natural  wear,  Peo.  v.  Voor- 
hlea,  114  App.  Dlv.  361.  99  NYS  S18 
[afr  187  N.  Y.  639  mem,  80  NK  1118 
mem]. 

Fb]  Destmotloa  by  floods  ov 
"otherwise."— (1)  "The  word  'other- 
wise' . . .  does  not  mean  some  casualty 
ejusdem  generis  with  Ice  and  flood, 
but  means  some  other  greater  power 
that  Is  as  effective  In  destroying  the 
bridge  as  an  extraordinary  flood  of 
water  and  Ice  would  be."  McCune  v. 
Berry.  237  Fa.  672,  679,  85  A  890. 
(2)  The  statute  refers  only  to  sud- 
den or  accidental  destruction  of 
bridges,  and  does  not  authorise  the 
commissioners  to  take  down  the 
county  bridge  and  replace  it  with  a 
new  one,  when.  In  their  Judgment,  a 
more  substantial  and  conun odious 
one  Is  necessary  for  the  accommoda- 
tion of  the  publlo  travsl.  RIddls  v, 
Delaware  County,  1  Pa,  Co.  600,  S 
Del.  Co.  282. 

[c]  'Vloods,  freshets,  loe,  stoxmt 
flxs  or  other  oasnalty.'^d)  A  stat- 
ute providing  that  counties  shall  re- 
build bridges  when  they  have  been 
so  destroyed  Imposes  the  duty  to  re- 
build a  bridge  oroken  down  by  an 
overload  hauled  across  It.  The 
words  "other  casualty"  covers  this 
case.  "It  is  the  sudden  destruction 
of  a  bridge  and  absolute  interruption 
of  travel  which  is  referred  to  In  the 
act."  Com.  V.  Northampton  County 
Comrs.,  10  Pa.  DIst.  201,  204  (2^ 
The  language  of  the  statute  "is  di- 
rected to-  some  sudden  and  violent 
destruction  by  an  unexpected  casu- 
alty which  at  onoe  deprlvss  the  pub* 
llo  of  Its  necessary  or  oonvsnlent 
means  of  travd."  Com.  v.  North- 
ampton County.  6  North.  Co.  (Psl) 
28. 

3&   Saranac  y.  Oroton  Bridge,  ate., 

Co.,  65  App.  Div.  184,  67  NYS  118 
(holding  that,  under  a  statute  au' 
thorlslng  a  commissioner  of  high- 
ways, "with  the  consent  of  the'^owil 
board,"  to  rebuild  a  bridge  destroyed 
by  the  elements,  a  consent  on  condU 
tlon  that  he  builds  of  oertain  ma- 
terial and  In  a  certain  way  does  not 
allow  him  to  build  of  other  material 
and  in  another  way;  and  therefore, 
where  a  resolution  or  the  town  board 
authorized  the  conunlssloner  to  re- 
build a  bridge,  provided  he  could  do 
It  by  subscriptions  for  the  labor, 
and  out  of  the  material  owned  by 
the  town,  except  the  Iron  needed 
which  the  commissioner  was  to  fur- 
nish. It'  does  not  authorize  the  con- 
struction of  an  Iron  .bridge,  the  ma- 
terials which  the  town  had  being  for 
a  wooden  bridge) ;  McCune  T,  Berry. 
237  Pa.  572,  86  A  890. 

[a]  roT  the  proper  prooedvre  of 
the  couftty  Commissioners  in  the  re- 
building of  a  bridge  under  the  early 
statutes  of  Pennsylvania  see  Com. 
V.  Monroe  County,  2  Watts  ft  S.  (Pa.) 
496;  In  re  Smithfleld  Creek  Bridge, 
6  Whart.  (Pa.)  363. 

[b]  irotlcei  walTsv. — Where  a  no- 
tice from  one  town  to  another  de- 
manding that  it  Join  In  the  rebuild- 
ing of  a  bridge  over  a  river  separat- 
ing the  towns,  was  given  by  the 
supervisor  instead  of  by  the  town 
clerk,  as  expressly  required  by  High- 
way Law  (Consol.  L.  c  26)  S9  262- 
266.  and  the  town  receiving  the  no- 
tice answered  In  writing  refusing 
to  Join,  without  objecting  to  the  suf- 
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ity  on  which  the  duty  devolTes  is  not  eon^ued  -to 
the  precise  location  of  the  old  bridge." 
'  [$  65]  0.  Enforcement  of  Dnty.— 1.  In  0«n«riL 
No  general  statement  can  be  laid  down  as  to  the 
proper  action  to  be  invohed  in  the  enforcement  of 
the  duty  to  repair,  the  statutes  with  regard  thereto 
being  by  no  means  uniform.  The  remedy  may  be 
by  indictment,**  by  mandamus,'^  or  by  action  for  a 
penalty  where  the  neglect  is  willful  and  inten- 
tional;" but  it  has  been  held  that  failure  to  keep  a 
public  bridge  in  repair  was  not  an  otwtruction  of 
the  public  road  within  the  meuiing  of  a  statute 
making  such  obstruetion  ponishable  as  a  misde- 
meanor." 

66]  2.  By  Lidictm«nt  «r  Infonnatloiir-ft.  li 


IiJ. 


flclency  of  the  notice,  and  no  objec- 
tion was  raised  thereto  on  a  motion 
for  an  order  requlrlnff  the  town  of- 
flclaJs  to  direct  the  town  superln- 
tendenta  to  rebuild  such  bridge,  as 
expressly  permitted  by  the  Hishway 
Law  f  256,  Irregularity  in  the  notice 
win  be  deemed  waived.  In  r«  Rut- 
land, 70  Misc.  82,  128  NTS  94. 

33.  Cbartlers  Creek  Bridge,  4S  Pa. 
Super.  106. 

34.  See  Infra  B  66. 

85.  See  Infra  B  58. 

86.  See  Staton  v.  Wlmberly,  122 
N.  C.  107,  29  SB  68  (holding,  how- 
ever. ;under  Code  [1898]  |  711,  that 
while  official  corruption  Is  not  neces- 
sary to  the  Imposition  of  such  pen- 
alty, yet  there  must  be  gross  negll- 

fience  or  Intentional  and  willful  neg- 
ect  to  subject  one  thereto;  and  that 
under  the  facts  appearing  In  the 
case  at  bar  such  willful  and  Inten- 
tional neglect  or  refusal  was  not 
shown). 

S7.    Malone  v.  State,  61  Ala.  66. 

88.  Ky.— Palnuvllle  t.  Com.,  6B 
8W  916,  21  KyL  1814. 

He< — State  v.  Oorham,  S7  He. 
461. 

,  Mass. — Com.  v.  Newburyport 
Bridge,  9  Pick.  142. 

'  Mloh.— Hlles  Tp.  V.  Martin.  4  Mich. 
667,  69  Amb  SIS. 

N.  K.— State  V.  Canterbunr.  28  N. 
H.  196. 

N.  J. — New  York,  etc,  R.  Co.  v. 
State,  60  N.  J,  L.  80S,  IS  A  1. 

N.  T— Peo.  V.  Cooper.  <  Hill  616 
ffoll  Foltett  V.  P«>.,  If  N.  Y.  2S8 
(rev  17  Barb.  19S)]i  Peo.  Adslt, 
2  HIU  619. 

N.  C— State  v.  Crowelt.  4  H.  C. 
683. 

Ob. — Dunlap  v.  Kns^p,  14  Ota.  St. 
«4,  82  AmD  468. 

8.  C— State  t.  Chappell.  20  6.  C. 
L.  S91.  ■ 

Wis.— SwikvlUe  T.  BtxU,  <»  Wis. 
178,  28  KW  88. 

E^ng. — Keg.  Isle  of  BIy,  IS  Q.  B. 
827,  SB  BCL  827,  117  Reprint  671; 
Rex  T.  Button,  S  A.  *  B.  697,  SO 
E!CL.  278,  111  Reprint  640:  Rex  v. 
Hendon,  4  B.  ft  AdToSS,  24  BCL  276. 
110  Reprint  692:  Rex  v.  West  Rldtng 
of  Torkshlre,  6  Burr.  2694,  98  Re- 
print 164.  Lofft.  288,  98  Reprint  629, 
W.  Bl.  686,  96  Reprint  401  [aff  2 
East  842,  102  Reprint  399,  12  KRC 
666];  West  Riding  of  Yorkshire  v. 
Rex.  2  Dow  1.  8  Reprint  767.  6 
Taunt.  284,  1  KCL  152,  128  Reprint 
699  [afC  7  Bast  588.  103  Reprint 
228];  Rex  v.  Oxfordshire,  16  East 
223,  104  Reprint  1073;  Rex  v.  Bucks 
County,  12  East  192,  104  Reprint  76: 
Rex  V.  Glamorgan  County,  2  East 
866  note.  102  Reprint  40S  note;  Rex 
V.  Kent,  2  M.  ft  8.  -SIS,  106  Reprint 
472. 

Man. — Noble  v.  Turtle  Mountain, 
16  Man.  614. 

Ont. — Reg.  V.  Carleton  County,  1 
Ont.  277;  Re  Jamleson,  38  U.  C.  Q. 
B.  647;  Reg.  v.  McGilllvray  Tp..  38 
U.  C.  Q.  B.  91;  Reg.  v.  Haldlman 
County.  20  U.  C.  Q.  B.  674. 

"The  conclusion  that  the  statute 
tmpoBcd  on  the  board  of  freeholders 
the  duty  to  repair  the  bridge  in  thlH 
case,    and    the    fact    that    they  wil- 


fully neglected  that  Auty,  makea  the 
conviction  lawful.  It  Is  a  principle 
of  the  common  law  which  has  been 
adopted  in  this  state,  that  where 
either  the  common  or  statute  law 
imposes  upon  public  ministerial  of- 
ficers a  duty,  they  are  lodlotable  for 
its  neglect.'*^  Bergen  County  v.  State, 
42  N.  J.  L.  263,  274. 

[a]  ZUostsationji^d)  A  body  of 
water  lying  below  the '  outlet  of  a 
lake  through  which  the  waters  from 
the  lake  pass  and  In  which  there  Is 
a  steady  and  uniform  current  Is  a 
river  In  the  sense  that  a  town  will 
be  Indictable  for  the  failure  to  main- 
tain a  bridge  across  such  water. 
State  V.  OUmanton.  14  N.  H.  467. 
(2)  A  person  who  contracts  with  a 
county  to  keep  a  bridge  in  repair  is 
indictable  for  a  nuisance.  If  by  the 
nonperformanfse  of  his  agreement 
he  occasions  an  Inconvenience  to  the 
public.  State  v.  Crowell,  4  N.  C.  688. 
<3>  But,  where  the  repairs  required 
more  than  ordinary  skill  and  labor 
and  such  as  Is  not  at  the  disposal 
of  one  commissioner,  the  whole 
board  should  be  Indicted,  and  not  one 
commissioner  alone.  State  v.  Chap- 
pell,  20  S.  C.  L.  891. 

tb]  Bxoeptlos  to  rule. — ^Where 
the  statute  provides  that  the  pen- 
alty for  the  failure  of  a  turnpike 
company  to  keep  Its  bridges  In  re- 
pair shall  be  the  forfeiture  of  Its 
franchise  and  the  right  to  collect 
tolls,  no  Indictment  for  a  failure  to 
rebuild  a  bridge  which  has  been  car- 
ried away  by  a  flood  will  lie.  To 
hold  that  It  was  liable  to  an  indict- 
ment would  be  in  fact  to  hold  that 
It  had  not  the  right  to  forfeit  Its 
franchise,  but  must  keep  up  the 
bridge  forever.  Matlock  v.  State.  48 
Ind.  426. 

[c]  FxlTate  tarUUr*'— An  Individ- 
ual who  builds  a  private  bridge  over 
a  private  way  for  his  own  beneflt  is 
not  indictable  for  suffering  It  to  be 
out  of  repair.  State  v.  Seawell,  10  N. 
C.  198. 

[d]  Bpeolal  plea. — By  the  com- 
mon law.  declared  by  22  Han.  VIII 
c  S,  and  the  subsequent  bridge 
acts  of  England,  the  county  charge- 
able with  the  repair  of  a  bridge 
could  exonerate  itself  only  by  plead- 
ing specially  that  some  other  was 
bound  by  prescription  or  tenure  to 
repair  the  same.  West  Riding  of 
Yorkshire  v.  Rex,  2  Dow  1,  S  Re- 
print 767,  6  Taunt  284.  1  KCL  162. 
128  Reprint  699  t*tt  T  East  6S8,  lOS 
Reprint  228]. 

89.  State  T.  AdamiB  County,  1 
Miss.  868.  To  same  effect  Saukvllle 
V.  State,  69  Wis.  178,  S3  NW  88. 

[a]  When  xlgbt  aeoraes. — Under 
a  statute  creating  a  corporation  to 
build  a  bridge  and  allowfng  it  three 
years  therefor,  and  providing  also 
that  It  should  be  built  with  a  draw 
and  piers.  If  the  corporation  com- 
pletes the  bridge  and  takes  toil  for 
several  months,  but  neglects  to  build 
a>\y  piers.  It  Is  Indictable,  although 
the  three  years  have  not  yet  elapsed. 
Com.  v.  Newburyport  Bridge,  fl  Pick. 
(Mass.)  142. 

40.    Eyman  v.  Peo.,  6  111.  4;  Reg. 


QaneraL  Qenerally  speaking,  the  conn^,  town,  or 
person  chargeable  with  the  duty  of  repairing  public 
bridges  may  be  indicted  for  the  willful  neglect  of 
sneh  duty,"  although  the  statute  preseribing  the 
duty  is  silent  as  to  the  mode  of  punishment  for  its 
neglect.*"  To  sustain  such  ad  indictment  it  should 
be  shown  that  there,  was.  palpfkble  omiasicHi  of  a  duty 
imperatively  required  by:  law,  or  a  willful  or 
palpable  ne^fleet  of  a  discretionary  duty.^  Whether 
a  bridge  in  a  certain  place  would  be  of  public  utility 
and  therefore  enbjeet  the  town  for  an  indictment  for 
the  ttonbnilding  or  repairing  of  it  is  a  question  of 
fact  for  the  jury." 

~,  67]  b.  Fom  and  SaqnisttM  of  Indictment  or 
ormatton,"   The   indietmait   or  infovmation 

V.  Haldlmand  County,  S8  U.  C.  Q.  B. 
396. 

[a]    AAmlsslbUity   of  evtOsBoe,^ 

(1)  under  a  plea  of  not  guilty  on 
an  indictment  against  the  inhabit- 
ants of  a  county  for  not  repairing  a 
public  bridge.  It  Is  for  defendant  to 
give  evidence  of  the  bridge  having 
been  repaired  by  private  Individuals. 
Rex  v.  Northampton  County,  2  M. 
ft  S.  262,  106  Reprint  379.  <2>  So 
too  it  has  been  held  that,  under  a 
plea  that  three  persons  were  bound 
respectively  to  repair  the  three 
arches  of  a  bridge  rations  tenures 
a  witness  who,  as  well  as  his  father 
and  grandfather,  had  been  employed 
in  doing  repairs  on  parts  of  the 
bridge,  might  testify  as  to  having 
heard  them  say  who  was  liable  to 
repair  such  three  archea  Such  evi- 
dence was  not  nteessarlly  evtdeotse 
of  reputation  of  a  particular  tact, 
but  might  proceed  on  a  distinct  rep- 
utation prevailing  in  the  neigbbor^ 
hood  or  on  an  admission  of  the 
owners  of  the  land  In  question  that 
they  were  liable  respectively  to  re- 
pair that  part  of  the  bridge.  Reg. 
v.  Bedforcbhlr^  4  R  A  B.  536,  83 
ECL  686,  11»  Reprint  196,  11  ERG 
487. 

ib]  — ilolwoi'  Of  erUsaoe. — An 
ictment  for  the  nonrmalr  of  a 
bridge  on  the  ground  of  liability 
ratlone  tenurte  cannot  be  sustained 
where  it  appears  that  the  tenement 
on  which  the  liability  Is  charged 
originated  within  the  time  of  lenl 
memory.  Rex  v.  Hayman,  M.  ft  M. 
401,  22  BCL  6S0.  See  also  Reg.  v. 
Sutton,  8  A.  ft  B.  Blf,  S5  BCL  709. 
112  Reprint  U4. 

[c]  PefiM— .  On  an'  Indictment 
agmnst  a  towu  for  neglecting  to 
maintain  a  brtdge,  a  defense  that  the 
town  council  had  declared,  under  R. 
I.  Rev.  St  o  4S  I  26,  that  the  road 
over  .such  bridge  was  uselMa  was 
Insuincient  unless  it  was  Aown  that 
the  bridge  had  In  fhct  become  ao. 
the  declaration  of  the  oounell  not 
being  conolusiTe  as  to  its  uMless- 
neas.    State  v.  Cumberland,  7  R.  I. 

td]  Maee  repairing  InTidwes  tte 
ezerelse  of  diametloa,  it  is  error  to 
direct  on  the  conviction  of  free- 
holders for  the  nonrepair  of  a  bridge 
that  the  sheriff  shall  make  such  re- 
pairs, since  the  performance  of  such 
work  Is  committed  bv  statute  not 
to  the  sheriff,  but  to  the  freeholders 
alone  who  should  be  compelled  to 
discharge  that  duty.  Bergen  County 
v.  State,  42  N.  J.  L.  268. 

41.  State  V.  Northumberland,  44 
N.  IL  628;  Reg.  v.  McQllUvray  Tp..  38 
U.  C.  Q.  B.  91. 

4a.  [a]  Vorms  of  Indictments 
and  informations  for  failure  to  repair 
or  rebuild,  either  in  whole.  In  part,  or 
In  substance  see  State  v.  MIlo.  3! 
Me.  67;  Com.  v.  Central  Bridge  Corp.. 
12  Cush.  (Mass.)  242;  State  v.  Will- 
Iston,  81  Vt.  168;  Saukvllle  v.  State. 
60  Wis.  178,  33  NW  88;  Reg.  v.  Isle 
of  Bly,  15  Q.  B.  827,  69  SCL.  837. 
117  Reprint  671;  Rex  v.  Hendoti.  4 
B,  St  Ad.  628.  24  ECL  276.  110  Re- 
print 59S;  Rex  v.  Buckingham,  4 
Campb.  189,. 


For  later  oaaea,  derelopments  and  ohanirea  in  the  law  see  cumulative  Annotations,  s^e^tjtl^i^pi^e^ji^  ^1»j^^ber 
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should  be  foand  at  the  instance  of  the  public  au- 
thorities" and  should  contain  a  specific  description 
of  the  offense  ehai;^d.^  Although  a  bridge  is  part 
of  the  highway  on  which  it  is  situated,  an  indictment 
for  its  nonrepair  should  use  the  term  ' '  bridge, ' '  *^ 
should  contain  an  express  allegation  that  a  bridge 
had  been  bnilt,*^  and  should  specify  its  location/^ 
If  the  indictment  is  against  an  individual,  it  must 
be  shown  how  he  became  subject  to  such  duty.*^  If 
defendant  is  a  duly  organized  town  which  is  bonnd 
by  law  to  keep  the  bridge  in  repair,  this  need  not  be 
allied."  And  it  has  been  held  that  a  parish  may 
be  indieted  for  the  nonrepair  of  a  bridge  without 
stating  any  other  grounds  of  liability  than  that  it 
had  immemorially  been  in  the  habit  of  repairing  the 
bridge.^   If  the  possession  of  funds  necessary  for 


repairs  is  a  condition  precedent  to  defendants  lia- 
bility, the  possession  of  such  funds  should  be 
alleged  but  the  practicability  or  necessity  of  the 
bridge  need  not  be  averred  or  proved." 

58]  3.  By  Handamiu.'^  On  the  proper  show- 
ing" by  a  duly  authorized  petitioner,"  it  is  gen- 
erally held  that  mandamus  will  issue  to  compel  the 
repair  or  rebuilding  of  a  bridge."  And  it  is  no 
objection  to  the  granting  of  mandamus  to  compel 
county  ofHcera  to  rebuild  a  bridge  that  they  are 
vested,  with  discretion  as  to  the  kind  of  a  bri^e  to 
be  built."  The  courts  will  not  interfere,  however, 
unless  the  action  of  the  local  authorities  seems  to 
be  governed  by  considerations  other  than  the  public 
int^reBts;"  and  the  writ  will  not  issue  where  the 
rebuilding  would  greatly  embarrass  the  county  and 


43.  South  Carolina.  R.  Co.  '  v. 
Uoore.  28  Oft.  398,  78  AmD  778: 
Dugaa  V.  Bridse  Co.,  27  Pa.  808,  67 
AmD  464. 

It  is  "well  settled  that  private 
citizens  have  no  right  of  action, 
either  In  law  or  equity,  for  the 
suppression  of  a  public  nuisance, 
unless  they  aver  and  prove  some 
special  damage  to  themselves." 
Flanagan  v.  Philadelphia,  8  Phila. 
(Pa.)  110,  111. 

44.  Com.  V.  Newburyport  Bridge, 
9  PfcX.  (Mass.)  142. 

4B.  State  V.  Canterbury,  2S  N.  H. 
195  (holding  that  by  ordinary  rules 
the  words  "highway"  and  "bridge" 
are  not  equivalent  or  convertible). 

[a]  TbTM  bondxed  fe«t  of  high- 
way aot  lselitd«a  I17  terBL^ — ^Although 
the  Inhabitants  of  a  county  are  in 
ceneral  liable  to  repair  a  highway 
within  three  hundred  feet  of  the 
bridge  as  well  as  the  bridge  Itself, 
an  Indictment  which  charges  merely  a 
noorepalr  of  the  "bridge'^  is  not  suf- 
ficient to  charge  them  with  the  non- 
repair of  the  highway  within  that 
distance.  Rex  v.  Oloucester  County, 

8  L.  J.  K.  B.  O.  B.  97. 

40.   Com.  T.  Newburyport  Bridge, 

9  Pick.  (Mass.)  148. 

4T.   Reg.  V.  Carleton.  1  Ont  277, 
[al  AntoBdmsBta. — ^An  indictment 
improperly  describing  the  location-  of 
a  bridge  may  be  amended  at  the 
trial.  Reg.  v.  Carleton.  1  Ont  277. 

48.  State  v.  King,  25  N.  C.  411. 
[a]   MOagtMam.  of  Anftr  to  repair 

ntloM  tMMUf*  "(1)  To  charge  an 
iDdiTidusl  with  the  nonropalr  of  a 
bridge  by  reason  of  his  being  ,  the 
owner  and  proprietor  of  a  certain 
navigation  la  not  oqulvatent  to 
ehuglng  him  rations  tonursB.  Rox 
T.  KerrisoD.  1  M.  *  B.  488,  lOB  Re- 
print 188.  <2)  lilltewiM  ma  Indict- 
ment for  not  repairing  an  ancient 
bridge  which  Is  described  as  being 
situated  within  the  parish  of  M  A  P, 
without  showing  what  part  of  it  was 
situated  within  the  township  of  M 
and  that  the  Inhabitants  thereof 
were  liable  to  repair  It,  is  bad,  as 
no  special  or  sumclent  construction 
was  shown  to  render  the  Inhabitants 
of  the  township  liable  to  repairs  and, 
since  they  could  not  hold  land,  they 
nould  not  be  liable  ratlone  tenuree. 
Rex  V.  Machynlleth.  2  B.  &  C.  168, 
9  ECL  80,  107  Reprint  846. 

49.  See  SaulcviUe  v.  State.  69  Wis. 
178,  33  NW  88  (holding  further  that 
It  Is  not  material  that  the  informa- 
tion states  that  It  is'the  duty  of  the 
Inhabitants  of  the  town  to  repair  the 
bridge.  Instead  of  averring  Uiat  the 
duty  rests  on  the  town  Itself). 

[a]  Oontorate  Uahtmyv— An  alle- 
gation  that  the  bridge  In  question 
was  "duly  erected  and  legally  main- 
tained as  snch  drawbridge  by  said 
corporation"  was  a  sufficient  alle- 
KB'tlon  that  the  corporation  had  a 
right  to  maintain  the  bridge.  Com. 
V.  (Those,  127  Mass.  7. 

BO.  Rex  V.  Hondon,  4  B.  A  Ad. 
(18.  84  BCIi  278,  110  Reprint  698. 

51.  Peo.  T-  Adslt.  2  Hill  (K.  T.) 
(19, 

SC   State  T.  mio,  88  He.  87. 


[a]  Tarlanoe.^ — If  an  Indictment 
charges  that  the  king's  subjects 
were  free  to  pass  on  the  bridge  "at 
their  free  will  and  pleasure,"  but  the 
evidence  shows  that  a  bar  had  been 
kept  across  the  bridge  at  certain 
times  and  that  the  public  could  use 
It  only  during  a  time  of  flood,  the 
variance  Is  fatal.  Rex  v,  Bucking- 
ham. 4  Campb.  189. 

53.  Kaadamns  to  eotapel  hrlOtf* 
oompany  to  repair  or  rehuld  and  to 
maiatfttn  bridge  see  Mandamus  [26 
Cyo  877J. 

[a]  rotms  of  petitions  for  man- 
damus to  compel  repairing  or  re- 
building see  St.  Clair  County  v.  Peo., 
86  111.  896;  Willow  Branch  v.  Peo., 
69  III.  A.  326;  Peo.  v.  Montgomery 
County.  32  111.  A.  164;  Hamilton 
County  V.  State,  118  Ind.  179.  IS  NE 
268;  State  t.  Morris,  48  Iowa  192; 
Brophy  v.  Scblndler,  126  Mich.  841. 
86  NW  1114;  Travis  v.  Skinner,  72 
Mich.  162,  40  NW  234;  State  v.  Ren- 
ville County,  S3  Minn.  C6,  86  NW 
830;  State  v.  Bssex  County,  23  H.  J. 
L.  214;  State  v.  Wood  County,  72 
Wis.  629,  40  NW  881. 

54.  See  State  v.  Smith,  77  Nebr. 
1,  108  NW  178  (holding  that,  where 
a  river  Is  the  boundary  line  between 
two  eountfes,  and  the  bridge  over 
the  river  was  rebuilt  In  1904  at  a 
cost  of  about  twenty-two  thousand 
dollars,  and  the  following  spring  by 
the  movement  of  loe  nearly  one  naif 
of  the  bridge  was  carried  away,  man- 
damus win  not  ■  11«  to  compel  the 
saporvlsors  of  one  twunty  to.  repair 
the  bridge  without  notice  to  both 
counties  under  Comp.  St.  [1908]  e 
78  I  118  and  tbo  oountlM  must  bo 
Joined  In  the  aotlon). 

[a]  to.  WiseeasAa.  under  Rev.  St. 
(1898)  i  1888,  providing  that  If  a 
town  refuses  to  repair  a  public 
bridge  any  fifteen  freeholders  may 
appeal  to  the  county  board  which 
shall  examine  the  bridge,  and  If  It 
determines  that  it  ought  to  be  re- 
paired shall  cause  repairs  to  be  made 
at  the  expense  of  the  town,  a  peti- 
tion for  mandamus  to  compel  a  town 
cleric  to  Insert  In  the  town  tax  roll 
a  portion  of  the  cost  of  rebuilding  a 
bridge  on  a  town  line  road,  which 
fails  to  show  that  any  action  was 
ever  taken  by  the  town,  from  what 
decisions  and  by  what  steps  an  ap- 
peal by  the  freeholders  was  taken, 
and  that  the  county  board  examined 
and  determined  to  repair  the  bridge, 
agd  that  the  amount  sought  to  be 
ejected  from  the  town  was  appor- 
tioned between  It  and  the  adjoining 
town  as  required  by  I  1273  was 
fatally  defective.  State  v.  Sexton, 
124  Wis.  362.  102  NW  24. 

56.  State  v.  ZanesvlUe,  etc..  Tump. 
Road  Co.,  16  Oh.  St.  808;  Com.  v. 
Westfleld.  11  Pa.  Co.  369  (holding 
that  the  petitioner  must  ahow  a  legsil 
right  in  liimself). 

[a]  Who  Is  proper  pettttoneTi^ — 
It  has  been  held  that  a  board  of 
county  commissioners,  as  an  admin- 
istrative body,  have  not  such  inter- 
eat  In  the  repair  of  a  .bridge,  the 
duty  of  which  is  on  a  turnpike  com- 
pany, as  to  authorise  them  to  peti- 


tion for  mandamus  compelling  such 
company  to  repair.  State  v.  Zanes- 
vlUe,  etc.,  Tumit.  Road  Co.,  16  Oh. 

St.  808. 

66.  III. — Willow  Branch  v.  Peo., 
69  111.  A.  326  [dlst  Peo.  v.  Montgom- 
ery County,  82  111.  A.  164]  (exmaln- 
ing  and  recognizing  the  difference  be- 
tween compelling  action  in  some  way 
to  a  particular  end,  and  an  action  In 
a  particular  way  to  that  end.  In 
this  case  the  object  sought  by  the 
writ  was  to  compel  the  commission- 
ers to  "irepalr"  in  some  way  an  ex- 
isting but  defective  structure,  as 
distinguished  from  providing  a  struc- 
ture not  existing,  of  a  particular  kind 
prescribed  by  the  court,  the  latter 
not  being  within  the  legal  scope  of 
the  writ). 

Ind. — Hamilton  County  v.  State, 
113  Ind.  179,  16  NB  288;  State  v. 
Demaree,  80  Ind.  519;  State  v.  Gib- 
son County.  80  Ind.  478.  41  AmR 
821. 

Kan. — State  v.  Cloud  County.  8» 
Kan.  700,  18  P  962. 

Me. — Brunswick  v.  Bath.  90  Me. 
479.  88  A  682. 

Md.~Pumphrey  v.  Baltimore.  47 
Md.  146,  28  AmR  448. 

Mich.— Brophy  v.  SOhlndler,  186 
Ulch.  841,  86  NW  1114  (holding  that 
the  evidence  of  the  case  was  suffi- 
cient to  show  that  the  duty  of  main- 
taining the  bridge  was  on  the  town- 
ship of  A.  and  that  therefore  man- 
damus would  lie  to  compel  ttiem  to 
rebuild  the  bridge);  Bleelow  v. 
Brooks,  119  Mich.  208.  77  NW  810. 

Mlnn.^ — State  v.  Renvllle  County, 
88  Minn.  6B,  86  NW  830. 

Nebr. — State  v.  Kearney  Coimty; 
18  Nebr.  8,  10  NW  413. 

N.  jAcftato  v.  TlttiB.  4T  N.  J.  I4: 
88. 

.  N.  T.— Peo.  v.  Queens  County,  14S 
N.  T.  271,  88  NX]  1088  [rev  71  HuH 
97,  24  NTS  6081  (where  the  duty  Im- 
posed Is  manoatory  and  not  dis- 
oretlonary). 

Pa. — Howe  v.  Crawford  County,  47 
Pa.  861;  Com.  v.  Westfleld,  11  Pa. 
Co.  869  (erection  of  approaches). 

Va. — Brander  v.  Chesterfield  Jusi 
tlces,  6  CaU  (9  Va)  648,  2  AmD  600. 

Contra  Noble  v.  Turtle  Mountain; 
15  Man.  614;  Re  Jamleson,  88  U.  C. 
Q.  B.  647  (both  holding  that  where  a 
county  is  liable  to  repair  a  bridge  the 
proper  remedy  Is  indictment  and  not 
mandamus).  But  compare  Reg,  v, 
Haldlmand  County,  20  U.  C.  Q.  B.. 
674  (where  it  is  said  that  a  proceed- 
ing by  indictment'  is  the  proper  rem- 
edy in  all  cases  except  where  a  char- 
ter has  been  obtained  to  construct 
the  bridge,  and  the  work  has  dWer 
been  done). 

67.  Peo.  V.  Dover,  158  Jll.  197.  41 
NE  1106. 

68.  Matter  of  (31en.  8  NTS  461. 
[a]    a«onad  of  Interference. — The 

right  of  the  courts  to  compel  the  re- 
pairing or  rebuilding  of  a  bridge  by 
mandates  Is  placed  on  the  ground 
that  the  bridge  was  either  essential 
to  the  use  of  the  highway  or  would 
be  of  public  utility.  Hamilton 
County  V.  State,  118  Ind.  179,  16  NB 
168. 
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delay  or  prevent  m&re  important  repairs,"  where 
there  are  no  funds  available  for  the  purpose,*'  where 
the  necessary  outlay  is  too  great,  or  no  means  of 
procuring  a  sufficient  outlay  exists,"^  where  the  obli- 
gation to  repair  is  very  doubtful,^  where  the  mu- 
nicipality against  whom  the  writ  is  asked  is  neither 
authorized  nor  compelled  to  build  the  bridge,**  where 
it  appears  that  the  oommisaioners  have  a  discretion 
in  the  matter,  either  as  to  the  necessity  of  rebuild- 
ing or  of  rebuilding  at  the  particular  site  in  ques- 
tion, unless  aueh  discretion  is  abased,**  or  if,  under 


the  statute  governing  and  regulating  the  matter, 
there  is  an  adequate  remedy  at  law  at  the  instance 
of  an  interested  party.*"  Commissioners  being  vested 
with  a  discretionary  power  to  decide  what  shall  be 
the  character  of  the  repairs  courts  cannot  interfere 
with  the  exercise  of  that  power.  The  manner  of 
performance  they  can  neither  direct  nor  prescribe."* 
Aa  altematiTe  writ  of  mandamus  to  compel  the 
county  officers  to  repair  a  bridge  need  not  alle^re 
that  they  could  not  be  relieved  from  repairing  the 
Inridge  by  bnilding  a  new  road,  as  provided  by  law." 


17.  OWNSSBHIP 


69]  Bridges  as  a  part  of  public  highways  are 
bnilt  pursuant  to  l^slative  authority,  and  in  the 
absence  of  statutory  provision  to  the  contrary  the 
ownenbip  thereof  is  in  the  state  at  large  rather 
than  in  some  local  subdivisiqn."  And  in  any  event 


it  would  seem  that  a  political  subdivision  of  the 
state  in  which  a  public  bridge  is  located  eonid  not 
be  strictly  the  owner  of  the  bridge  but  would  hold 
possession  and  control  merely  aa  trustee  of  the 
public.*" 


T.  BsauLATioir  OF  nss 


[$  60]  A.  In  Ocneral.  The  power  to  regulate  the 
use  of  bridges  would  seem  to  be  a  necessary  incident 
to  the  power  to  build  or  to  repair  them/'*  The  man- 
ner of  exereising  this  power,  whether  obtained  by 


necessary  implication  or  derived  from  charter  or 
constitutional  provisions,  may,  however,  be  pre- 
scribed or  determined  by  the  legislature.'*  Such 
provisions  may  allow  the  bridge  authorities  a  discre- 


S9.  Hamilton  County  v.  8tat«,  113 
Xnd.  179,  IS  NB  258. 

eO.  State  V.  Cloud  County,  39  Kan. 
700,  18  P  962;  Clay  City  v.  Roberts, 
124  Ky.  694,  99  SW  661,  30  KyL  820 
(and  that  too.  although  a  portion  of 
the  Inhabitants  are  greatly  incon- 
venienced thereby) :  Peo.  v.  Eiarly, 
106  App.  Dlv.  269,  94  NYS  840:  Peo. 
V.  Hudson  Highway  Comrs.,  7  Wend. 
(N.  Y.)  474. 

[al  Petition  most  show  nAdent 
AudR^Where  mandamus  to  the 
commtsslonerB  of  a  county  is  souffht, 
it  must  be  shown  that  the  amount  or 
the  senoral  revenue  fund  permitted 
to  be  expended  for  repairs  of  brldaes 
has  not  already  been  exhausted. 
State  V.  Cloud  County,  Sft  Kan.  700, 
18  P  9Sa. 

61.  Travis  v.  Skinner.  72  HIch. 
162,  40  NW  214;  Pm.  t.  Post.  SO  Mich. 
861:  Hatter  of  Glen,  8  NYS  461;  Peo. 
V.  Hudson.  7  Wend.  (M.  Y.)  474:  State 
V.  Ahnapee,  90  Wis.  822.  74  NW  788; 
State 'v.  Wood  county.  72  Wis;  628, 
40  NW  881. 

[a]  Xf  the  Btatats  prwldes  for 
tkc  lalsiBf  of  nttdsnt  fWitfa  an 
answer  that  there  was  not  sufficient 
money  on  hand  is  no  defense.  Be> 
rube  V.  Wheeler,  128  Mich.  88,  87  NW 
60. 

83.  KInnear  v.  Haldlmand,  30  U. 
C.  Q.  B.  398;  Reff.  v.  Haldlmand,  20 
U.  C.  Q.  B.  674  (as  where  It  Is  con- 
tended that  the  bridge  Is  located  In 
an  unfit  and  dangerous  place,  and 
that  the  duty  to  repair  Is  on  another 
municipality). 

63.  Re  Wescdtt,  88  *U.  C.  Q.  B. 
280. 

64.  Ga. — Dale  v.  Barnett,  106  Qa. 

269,  31  SE  167. 

111. — Peo.  V.  McLean  County,  118 
111.  239.  8  NE  684  [aff  19  111.  A.  8631; 
SI  Clair  County  v.  Peo..  86  HI.  396; 
Peo.  V.  Montgomery  County,  32  111.  A. 
164. 

Ind. — State  v,  Greene  County,  119 
Ind.  444,  31  NE  1087;  Hamilton 
County  V.  State.  118  Ind.  178,  16  NB 

258. 

Iowa. — Leonard  v.  Wakeman,  120 
Iowa  140.  94  NW  281;  State  v.  Mor- 
ris. 13  lovfB,  192. 

Mich. — Klngsley  v.  Nyland.  186 
Mich.  636.  99  NW  744. 

Mo. — State  v.  Coleman,  83  Mo.  A. 
470. 

N.  J. — State  T.  Essex  County,  S3 
N.  J.  L.  214. 

N.  C. — Glenn  v.  Moore  County,  189 
N.  C.  412,  62  SB  68. 

Pa. — Seabolt    v.  Northumberland 


County,  197  Pa.  110.  46  A  828. 

W.  Va. — State  v.  County  Ct.,  88  W. 
Va.  689,  11  SB  72. 

Wis. — State  v.  Ahnapee,  99  Wis. 
322.  74  NW  783. 

OnL— KInnear  v.  Haldlmand,  10  U. 
C.  Q.  B.  898. 

[a]  0>Mng»  of  site. — Whether  the 
site  of  a  bridge  has  been  changed 
sufficiently  to  call  Its  location  a  new 
Bite  may  depend  largely  on  the  physi- 
cal features  of  the  neig'hborhood,  or 
on  the  changes  In  the  location  of 
population  and  travel.  The  mere 
fact  that  It  was  rebuilt  with  one  pier 
one  hundred  and  ninety-six  feet 
north  of  the  site  of  the  old  bridge, 
and  the  other  four  hundred  and 
forty-four  feet  north  thereof.  Is  not, 
as  a  matter  of  law,  proof  that  the 
site  was  changed.  Seabolt  v.  North- 
umberland County.  187  Pa.US,  41  A  22. 

[b]  Matat*  aattaMistav  nlndia- 
lu  at  dlSemnt  plue^  "Mandamus 
will  not  He  to  compel  adjoining 
counties  to  rebuild  on  Its  former  site 
a  brldg:e  over  a  navlvable  stream  be- 
tween them,  where  the  legislature 
by  special  act  has  authorised  a  re- 
building on  a  different  site  concern- 
ing which  the  supervisors  of  the 
respective  counties  are  unable  to 
a^ree.  Atty.-Oen.  v.  Kalkaska,  etc. 
Counties,  120  Mich.  857.  79  NW  667. 

[c]  PetltloaeT  most  show  Oat 
brldffe  Is  pitbUe.^ — Where  mandamus 
proceedings  are  Instituted  to  compel 
the  repair  or  rebuilding  of  a  bridge, 
it  must  be  shown  that  the  bridge  Is 
a  public  one.  Travis  v.  Skinner,  72 
Mich.  162,  40  NW  234;  Brander  v. 
Chesterfleld  Justices,  6  Call  <9  Va.) 
648.  2  AmD  606. 

6B.  Bembe  v.  Anne  Arundel 
County,  94  Md.  821.  61  A  179,  67  LRA 
279. 

66.  State  v.  Demaree,  80  Ind.  619. 

67.  Ekiwards  v.  Sussex  County,  76 
N.  J.  L.  464.  69  A  1107. 

68.  Latnphler  v.  Karch.  69  Ind.  A. 
661,  109  NB  988:  Steuben  Tp.  v.  Lake 
Shore  R.  Co..  68  Ind.  A.  629.  lOSlU; 
B45. 

[a]  Interstate  bridves. — Constru- 
ing Or.  L.  (1913)  pp  266,  701,  relating 
to  the  construction  of  interstate 
bridges  and  the  Issuance  of  bonds 
therefor  by  a  county  In  pari  materia, 
a  bridge  so  constructed  will  be  an 
Interstate  4on  bridge,  the  title  to 
which,  when  completed,  will  vest  In 
the  state.  Stoppenback  v.  Mult- 
nomah County.  71  Or.  498,  142  P  832. 

68.  Bonneville  County  v.  Bing- 
ham County,  24  Ida.  1.  132  P  431. 


70.  Chicago  V.  McGinn,  51  HI.  26C. 
2  AmR  296. 

OMistltntUmal  nqnteMttaat  aa  to 
irenexal  acta  a«  amiloabla  to  atat- 
utes  reffnlatlaf  brUlirso  sm  Statutes 
[36  Cyc  1008]. 

Mnnlolpal  r«g«latfam  «f  of 
brldtfe  see  Municipal  Corporations 
[28Cyc  726]. 

71.  Canada  Northern  R.  Co.  v.  In- 
ternational Bridge  Co..  7  Fed.  6E3 
(holding  that  the  act  of  June,  1870. 
which  refers  the  question  of  the  con- 
ditions on  which  railway  companies 
shall  enjoy  the  use  of  an  Interna- 
tional bridge  to  the  district  court  of 
the  United  States  for  decision  was  a 
proper  exercise  of  legislative  power, 
and  that  such  decision  should  pro- 
ceed on  settled  principles  of  law  am) 
equity,  and  not  on  arbitrary  discre- 
tion); Nakdimen  v.  Ft  Smith,  etc.. 
Bridae   Dist,    (Ark.)    172    SW  27! 

SholcUnr  that  the  provision  of  Act« 
1808]  p  826,  creatine  an  Improve- 
ment dwtrlct  to  construct  a  bridge 
over  a  navigable  river,  to  be  paid 
for  by  asseasmenta  on  propwty  bene- 
fited, that  the  oommlaalon  created  to 
control  the  brldn  may  grant  a  right 
of  way  over  It  to  any  public  utility 
on  such  "tenna"  as  it  shall  deter- 
mine, confers  on  the  commission  the 
power  to  gmnt  a  right  of  way  for  a 
money  consldemtion  only;  for  the 
word  "terms"  means  the  time  and 
amounts  of  payment) ;  Paxton  v. 
Baum.  69  Miss.  681;  Jefferson  County 
v.  Arrighl.  64  Miss.  668.  See  also 
Hogan  V.  New  York,  68  N.  Y.  17 
(holding  that  under  a  proper  con- 
struction of  N.  Y.  L.  [1867]  c  686. 
[1868]  c  863,  [1869]  c  867,  and  [1870] 
o  38S,  these  acts  gave  the  park  com- 
missioners entire  control  of  all 
bridges  over  the  Harlem  river  and 
Spuyten  Duyvll  creek,  and  that  an 
Intention  to  except  Klngsbridee  from 
the  operation  of  such  acta  could  not 
be  Inferred). 

[a]  OoBStmetlon  of  ■tatnta^.\ 
statute  which  'authorizes  any  com- 
pany which  maintains  a  bridge  over 
river  connecting  any  city  of  mart 
than  one  million  inhabitants  with 
any  other  city  in  the  state  to  lay 
tracks  and  to  operate  a  railway  on 
its  bridge  includes  a  corporation 
which  is  engaged  In  the  constructimi 
of  such  a  bridge,  although  at  ttie 
time  the  company  received  Its  orig- 
inal charter  there  was  no  city  at  one 
terminus  of  the  bridge  in  question. 
New  York,  etc..  Bridge  Co.  v.  Smith, 
148  N.  Y.  640,  42  NE  1088   [aff  SO 
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tion  as  to  the  mftimeT  of  regulating  the  travel/' 
but  if  specific  and  mandatory  must  be  observed  to 
render  the  r^ulations  binding.^* 

61]  B.  As  to  Tolls.  Subject  to  the  exception 
that  the  charter  of  a  bridge  company  mast  not  be 


impaired,^'  the  regulation  of  tolls  is  subject  to  l^s- 
lative  action/'^  In  some  jurisdictions  the  legislature 
has  subjected  the  company  to  the  payment  of  a 

Eenalty"  or  to  an  indictment^'  for  an  overcharge. 
1  other  jurisdictions  the  right  so  to  regulate  has 


Hun  312,  35  NTS  920]. 

[b]  'KSontrol  ud  JUMOttoa"  oon- 
■ttud^L.  (18E9)  p  m  c  148,  as 
amended  by  L.  (1889)  p  7  c  T,  pro- 
vided that  thereafter  the  free  bridge 
oTer  the  Uohawk  river  between  the 
towns  of  C  and  P  should  be  "under 
the  control  and  direction"  of  the  com- 
mluloners  of  highways  of  said 
towna.  It  was  held  that  the  words 
"control  and  direction,"  as  so  used, 
did  not  give  the  commissioners  of 
hlffaways  any  greater  powers  than 
those  generally  conferred  on  highway 
commlsslonerB  by  the  Highway  Law 

&[1S90]  p  1177  c  E6S),  declaring 
t  such  commissioners  shall  have 
the  care  and  superintendence  of  the 
highways  and  bridges  In  their  re- 
spective towns,  etc.  Palatine  v. 
Canajoharle  Water  Supply  Co.,  90 
App.  Dfv.  648,  86  NTS  412  [aff  184 
N.  T.  582  mem,  77  NE  1197  mem]. 
TS.    See  cases  Infra  this  note. 

[a]  What  oonatitatM  atauw  of 
aisozetlOB^lTnder  N.  T.  L.  (1897) 
c  66  19  I.  4,  the  trustees  of  the 
Brooklyn  bridge  were  authorized  to 
contract  with  certain  railroad  cor- 
poratlona  to  permit  them  to  carry 
passengers  over  the  bridge,  and  were 
direct^  to  prepare  plans  regulating 
the  opumtlon  of  cars  "as  such  trus- 
tees dutll  deem  best  adapted  to  pro- 
mote the  public  iwmfort  and  conven- 
ience .  .  .  and.  except  as  otherwise 
provided  far  said  trustoes,  such  plans 
and  specifications  shall  be  In  sub- 
stantial conformity  with"  certain 
designated  plans.  The  original  con- 
tract executed  by  theso  trustees  fol- 
lowed the  designated  plans  In  pro- 
viding for  an  elevated  terminus  at 
tbe  New  Tork  city  end  of  the  bridge, 
with  elevators,  ^us  leaving  a  clear 
passageway  for  pedestrians.  There 
being  various  objections  to  this  plan, 
the  contract  was  afterward  modified 
90  as  to  provide  for  a  terminus  at 
the  end  of  the  roadway  with  loops 
crossing  the  passageway  for  pedes- 
trians and  for  gates  to  close  such 
passageway  whenever  the  cars  were 
crossing  it.  It  was  held  that  the 
variance  from  the  plans  of  the  stat- 
ute was  within  the  trustees'  discre- 
tion, and  that  therefore  the  work 
would  not  be  enjoined.  Hearst  v. 
Shea,  16«  N.  T.  1«9.  60  NE  788  [aft 
34  App,  Dlv.  7S,  49  NTS  49], 

[b]  roirUdding  the  dragglag  of 
tfiBMn,  stone,  etOi  over  a  bridge, 
and  requiring  such  articles  to  oe 
raised  on  wheels  or  otherwise,  is  a 
reasonable,  proper,  and  enforceable 
regulation.  Holmes  v.  Pickering,  1 
Oh.  Dec.  (Reprint)  179,  S  VCestLJ  222. 

{c)  Xldliwbieyole  onbxldge^(l) 
In  Kansas  ti  is  held  that  an  ordi- 
nance prohibiting  absolutely  the  uee 
of  bicycles  on  a  bridge  would  be  in- 
valid, and  hence  an  ordinance  for- 
bidding bicycle  riding  across  a  cer- 
tain bridge  was  construed  merely  to 
prohibit  riding  on  the  footway  of  the 
bridge.  Swift  v.  Topeka,  43  Kan. 
S7I.  23  P  1076.  8  LRA  772,  (2)  In 
Maryland,  on  the  other  hand,  a  differ- 
ent conclusion  was  reached  in  Twll- 
ley  V.  Perkins.  77  Md.  252,  2B0,  26  A 
289.  39  AmSR  408,  19  LRA  6S2  (where 
the  following  views  were  stated:  "We 
do  not  suppose  that  It  could  be  seri- 
ously disputed  that  It  Is  competent  to 
the  Legislature,  in  the  exercise  of  Its 
police  power,  and  general  right  to 
regulate  the  use  of  the  highways  of 
the  State,  to  restrict,  and  even  for- 
bid, the  use  of  such  vehicles  as  bi- 
cycles or  tricycles  on  the  highways, 
if  they  In  fact  be  dangerous  to  the 
general  travelling  public.  All  indi- 
vidual rights  are  more  or  less  sub- 
ject to  limitations  and  restrictions  in 
their  ezeretss,  In  the  Interest  and  for 
the  protsctlon  of  society  generally; 
and  If  it  b«  true  that  such  vehioles 
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as  bicycles  or  tricycles  are  danger- 
ous on  the  public  highways,  it  would 
seem  necessarily  to  follow  that  the 
Leelalature  may  reasonably  restrict 
their  use,   rather  than  suoject  the 

fiubllc  at  large  to  the  risk  of  danger 
n  the  enjoyment  of  a  common  right. 
And  If  such  restriction  may  be  made 
and  enforced  with  respect  to  a  com- 
mon highway  generally,  a  fortiori 
may  it  De  made  and  enforced  with 
respect  to  a  bridge,  such  as  that  de- 
scribed in  the  evidence  In  this  case. 
Indeed,  It  Is  a  settled  principle,  that 
It  Is  the  obligation  to  the  public  of 
those  entrusted  with  the  duty  of 
maintaining  and  governing  the  use  of 
the  public  highways,  to  make  and 
keep  them  as  free  of  danger  to  the  gen- 
eral public  as  can  reasonably  be  done. 
Assuming  then,  that  the  power  exists 
In  the  Legislature  of  the  State,  the 
question  is,  whether  the  terms  em- 
ployed in  delegating  the  power  to 
the  County  Commissioners  be  sufll- 
cient; — the  terms  being  that  they 
'shall  have  full  power  and  authority 
to  make  reasonable  rules  and  regula- 
tions for  the  use  of  said  bridge  by 
the  public;'  that  is  to  say,  such  full 

flower  and  authority  as  the  Legls- 
ature  could  delegate  to  them  for  the 

Eurpose  of  regulating  the  use  of  the 
ridge.  In  such  reasonable  manner,  as 
would  best  subserve  the  Interests 
and  protection  of  the  general  travel- 
ling public.  We  are  of  opinion  that 
the  terms  employed  are  sufBolently 
comprehensive  to  invest  the  Com- 
missioners with  the  power  to  mtdce 
a  by-law  forbidding  any  person  from 
riding  a  bicycle  or  tricycle  over  the 
bridge;  and  sueh  rule  or  by-law  when 
made,  must  be  taken  as  prima  faclo 
reasonable,  and  the  onus  of  showing 
that  it  is  unreasonable  rests  on  the 
party  denying  Its  validity.  It  must 
be  observed  that  the  rule  or  by-law 
here  attempted  to  be  enforced,  does 
not  deprive  the  party  of  the  us*  of 
his  property;  It  only  forbids  the  rid- 
ing of  me  bicycle  or  tricycle  over  the 
bridge.  He  can  take  or  roll  his  bi- 
cycle or  tricycle  over  the  bridge,  and 
then  ride  it  at  pleasure.  He  Is  only 
restrained  from  riding  It  over  the 
bridge,  because  it  may  Imperil  the 
safety  of  others  on  the  bridge  with 
equal  rights  of  luissage  with  himself. 
He  has  no  right  to  Insist  upon  the 
use  of  his  property  or  vehicle  on 
the  common  highway  in  a  manner 
that  may  likely  produce  danger  or 
injury  to  others  who  are  lawfully 
exercising  their  rights  in  the  ordi- 
nary use  of  their  property.  If,  there- 
fore. It  be  true,  as  supposed  by  the 
Commissioners,  and  found  by  the 
Court  in  this  case,  that  the  riding  of 
a  bicycle  or  tricycle  over  the  brrdge 
would  Ukely  frighten  horses  and  im- 
peril the  lives  of  passengers  on  the 
bridge,  it  was  not  only  reasonable 
but  the  duty  of  the  Commissioners 
to  forbid  the  riding  of  such  vehicles 
over  the  bridge"). 

[  d  ]  17SS  of  bridge  by  trmotloii 
oompaay. — A  statute  creating  an  im- 
provement district  for  the  building 
of  a  bridge  is  not  invalid  merely  be- 
cause It  confers  on  the  commission 
authorized  to  control  the  bridge  the 
power  to  grant  a  right  of  way  to  a 
traction  company  over  the  bridge  in 
consideration  of  reduced  fare,  as  the 
Improvement  district  is  not  a  munic- 
ipality or  an  agent  of  the  state 
within  a  constitutional  provision  de- 
claring that  neither  the  state  nor  any 
city,  town,  or  other  municipality 
shall  loan  its  credit  for  any  purpose. 
Nakdlmen  v.  Ft.  Smith,  etc..  Bridge 
Diet..  (Ark.)  172  SW  272. 

[e]  Power  of  tnurtees  of  Brook- 
Ijn  btidin^Prlor  to  the  consolida^ 
tlon  of  the  cities  of  New  Tork  and 
Brooklyn,  the  trustees  of  the  Brook- 


lyn bridge  had  exclusive  control  and 
management  thereof,  and  by  virtue 
of  this  power  It  was  proper  for  them, 
and  was  within  the  scope  of  their 
authority,  to  contract  with  the  New 
Tork  Mall  &  Newspaper  Transpor- 
tation Company,  allowing  them  to 
construct  and  to  operate  pneumatic 
mail  tubes  along  such  bridge;  and 
such  contract  was  blndinK  on  the 
commissioner  who  succeeded  them, 
subject,  however,  to  his  power  to 
maintain  the  bridge  for  the  greatest 
efflciency  for  the  paramount  purpose 
of  Its  construction — that  ox  public 
travel.  New  Tork  Hall,  eta,  Tntnsp. 
Co.  V.  Shea,  80  App.  Dlv.  266,  61 
NTS  663. 

73.  Worcester  v.  Essex  Merrlmac 
Bridge  Corp.,  7  Gray  (Mass.)  467 
(holding  that  a  by-law  by  a  bridge 
corporation  imposing  a  penalty  for 
riding  or  driving  a  horse  over  the 
bridge  faster  than  a  walk  Is  not 
binding  on  a  person  who  has  no 
actual  notice  thereof,  unless  posted 
at  the  ends  of  the  bridge  as  required 
by  the  statute). 

74.  See  Constitutional  Law  [8  Cye 
969  et  seq]. 

75.  Mallory  v.  Saratoga  Lake 
Bridge  Co..  S8  Misc.  446.  104  NTS 
1026.  See  Point  Bridge  Co.  v.  Pitts- 
burg, etc.,  R.  Co.,  280  Pa.  Z8»,  79  A 
667;  Honongahela  Bridge  Co.  t.  Pitts- 
burg, etc,  R.  Co.,  llf  Pa.  478,  8  A 
238  (holding  that,  under  the  statutes 
and  the  charter  by  virtue  of  which 
the  bridge  company  was  organised, 
the  court  of  quarter  sessions  had 
jurisdiction  to  fix  the  tolls  for  a 
street  car  to  cross  such  bridge,  and 
that  from  Its  decision  no  appeal 
would  11^  the  constitutional  provi- 
sion of  the  state  giving  a  right  of 
appeal  and  trial  by  Jury  from  an 
assessment  of  damages  arising  from 
the  exercise  of  the  right  of  eminent 
domain  having  no  application  to  the 
case).  See  also  Canada  Southern  R. 
Co.  T.  International  Bridge  Co.,  8  Fed. 
190  (holding  that  the  act  of  June, 
1870,  did  not  confer  on  the  district 
court  of  the  United  States  Jurisdic- 
tion over  a  controversy  relating 
solely  to  the  compensation  which  Is 
due  the  corporation  for  the  use  of 
the  bridge). 

[a1  BeasonaUs  toUs. — Act  Aug. 
6,  1907  (Loc.  L.  [1907]  p  768),  au- 
thorixlnr  in  {  1  the  commissioners* 
court  of  Tallapoosa  county  to  regu- 
late and  fix  the  rate  of  toll  to  be 
charged  bv  the  owner  of  a  certain 
bridge,  did  not  confer  on  the  court 
the  power  to  deprive  the  owner  of 
the  right  to  receive  reasonable  tolls. 
Tallassee  Falls  Mfg.  Co.  v.  Talla- 
poosa County  Comrs.  Ct.,  168  Ala. 
263,  48  8  864. 

7e.  Porter  v.  Dawson  Bridge  Co., 
'157  Pa.  367,  27  A  730. 

[a]  One  penalty  only  is  Inourred, 
under  the  Pennsylvania  act  of  1S74, 
I  81,  which  provides  for  a  penalty 
against  a  bridge  company  for  each 
overcharge  of  toll  which  It  shall 
"collect  or  demand,"  If  the  payment 
Is  made  at  one  time  for  tolls  for  the 
use  of  the  bridge  at  various  times 
preceding  the  payment,  although  the 
account  embraces  various  Items  of 
overcharge.  Porter  v.  Dawson 
Bridge  CS>.,  167  Pa.  867,  27  A  780. 

77.  See  Lewis  v.  State,  41  Ala. 
414  (holding  that  the  indictment 
against  a  bridge  keeper  for  an  over^ 
charge  must  aver  that  the  bridge  was 
licensed  by  the  commissioners'^  court 
of  the  county,  and  specify  the  pre- 
scribed r&l^B  of  toll.  An  averment 
that  defendant  "being  employed  as 
bridge  keeper  of  the  Oirard  bridge 
.  .  .  did  demand  and  collect  larger 
toll  from  Benjamin  F.  Piper  than  is 
authorised  by  said  charter"  Is  not 
snSlclent). 
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been  delegated  in  whole  or  in  part  to  the  interested  I  courts  will  not  interfere  and  define  the  limit  of  the 
mnnieipalities;**  and  when  sueh  is  the  ease  the  I  amount  whieh  may  be  exacted." 

VI  UABIUTT  FOB  IKJUBIEB  OAUSED  BT  DEFEOTIVE  BBIDOE 


62]  A.  General  Katnre  of.  As  neither  a  mu- 
nicipality nor  a  bridge  company  is  to  be  held  as  an 
insurer  of  the  safety  of  its  bridges,'"  it  follows  that 
they  are  liable  only  on  the  ground  of  misfeasance'* 
or  negligence  either  in  the  manner  of  construction 
or  in  the  maintenance  thereof,"'  whether  the  action 
is  for  an  injury  to  adjoining  property"  or  to  a 
traTeler.**  So  also  such  negligence  must  be  the 
proximate  cause  of  the  injury  but  where  it  is  the 
proximate  cause  it  is  not  material  that  the  act  of  a 
stranger  cooperated  to  produce  the  injury."^ 

63]  B.  To  Adjoining  Landowners — 1.  Oronnd 
of  LiabUity — a.  In  OeneriU.  As  a  rule,  any  person 
or  corporation  having  the  right  to  construct  a  bridge 
will  be  liable  for  any  undue  damages  it  may  cause 
to  adjoining  property,  on  the  broad  principle  that 
every  man  must  conduct  his  business  in  sueh  a  man- 
ner as  to  do  no  unnecessary  injury  to  others.''  But 
no  action  lies  against  the  officers  of  a  turnpike  com- 
pany for  n^li^ntly  constructing  a  bridge,  the  com- 
pany being  composed  exclusively  of  officers  of  the 
government  having  no  personal  interest  in  it  or  its 
concerns  and  acting  only  as  the  organ  of  the  state 


n.  Stanlslaua  Bridge  Co.  t.  Hors- 
ley,  49  Cal.  108  (holding  that  the 
power  of  the  board  of  supervisors 
waa  not  exhausted  when  It  once  flxed 
the  tolls,  but  that  it  mlaht  change 
the  same  from  time  to  time  subject 
to  aupervlsorr  control  of  the  legis- 
lature): Macon  V.  Macon,  eta,  R.  Co., 
7  QUl  itl  (holding  that  the  act  of 
1S47  which  vestea  in  the  corporate 
authority  of  the  rlty  of  Macon  the 
right  to  regulate  the  tolls  of  the  Oc- 
mulgee  bridge  repealed  all  laws  which 
would  militate  against  such  act). 

[a]  ▼aUOltri  wAea  »>«  poUee 
MgnlatloBvA  city  ordinance  sub- 
jecting any  officer  or  agent  of  a 
bridge  cdmpany  to  a  fine  If  'he  should 
refuse  to  sell  packages  of  one  hun- 
dred passage  tickets  for  a  dollar  la 
not  a  police  regulation,  and  Is  there- 
fore Invalid,  while  It  was  proper. 
In  this  case,  for  the  municipality  to 
Insist  that  one  hundred  passage 
tickets  be  sold  for  a  dollar  It  could 
not  enforce  such  authority  by  a 
penalty.  NewtM>rt  v.  Newport,  etc., 
Bridge  Co.,  90  Ky.  193,  II  BW  720, 
12  KyL  39,  ft  LRA  484. 

79.  See  OllfT  v.  Shreveport,  62  Iia. 
Ann.  1203,  27  S  688  (particularly 
where,  pending  an  action  for  this 
purpose,  the  general  assembly  has 
referred  the  question  to  a  vote  of  the 
people  of  the  locality  for  a  decision). 

[a]  Mnnlolpal  eontraot  for  redno- 
tloa  of  tolls. — A  contract  by  a  city, 
a  parish,  and  a  railroad,  that  the 
city  and  the  parish  will  reduce  the 
tolls  one  tenth  yearly  does  not  con-* 
fer  on  the  public  any  vested  rights, 
and  It  cannot  insist  uiat  such  reduc- 
tion ahall  be  made.  OllfT  v.  Shreve- 
port, C2  La.  Ann.  1203,  27  S  688. 

80.  See  Infra  tt  7B,  76. 

81.  Brunswick  v.  Braxton,  70  Qa. 
193. 

80.  Ala.— Cullman  v.  McHlnn,  109 
Ala.  614,  19  S  981. 

Conn. — Masters  r.  Warren,  27  Conn. 
298. 

Ind. — Wabash  County  v.  Pearson, 
120  Ind.  426,  22  NSl  184,  16  AmBR  326. 

Iowa. — Albee  v.  Floyd  County,  46 
Iowa  177. 

Ky. — Covington  V.  Bramlege,  14 
KyL,  896. 

Md. — Washington,  etc.,  Tump.  Co. 
V.  Case.  80  Md.^«,  80  A  671. 

Mass. — Butterfleld  v.  Boston,  148 
Mass.  644,  20  NE  118,  2  LRA  447. 

N.  J. — Halm  v.  Hudson  County,  78 
N.  J.  L.  712.  76  A  1014,  28  LRANS  946. 

N.  T. — Evers  v.  Hudson  River 
Bridge  Co.,  18  Huii  114.'  To  same  ef- 
fect Hannon  v.  Agnew,  1  NTCltyCt  64. 


Wash. — Robe  V.  Snohomish  County, 
85  Wash.  47B,  77  P  «10. 

[a]  '  Thua  a  waa  not  liable  for 
the  negligence  of  the  draw  tender  and 
Inasmuch  as  no  negligence  In  the  oon* 
structlon  or  maintenance  of  the 
bridge  was  shown  the  city  was  not 
liable.  Butterfleld  v.  Boston.  148 
Mass.  644.  20  NC  118,  2  LRA  447. 

[b]  Whmk  Sm  mat  sofUgsBfie^It 
is  not  negligence  to  construct  a 
bridge  which  »  slxtoen  feet  wide  and 
one  Inch  lower  on  one  side  than  on 
the  other.  Nor,  where  there  Is  a  hill 
at  one  end  of  a  bridge.  Is  there  any 
negligence  In  conatruoting  a  bridge 
twenty  feet  In  length  ana  one  foot 
lower  at  one  end  than  at  the  other, 
thus  creating, an  Incline  toward  the 
hill.  Perkins  v.  Delaware  Tp..  118 
Mich.  377,  71  NW  «4S. 

83.  Harford  County  v.  Wise,  76 
Md.  28,  28  A  66;  Sadller  v.  New 
York,  104  App.  Div.  82,  98  NTS  679 
[aff  186  N.  T.  408,  78  NB  872]. 

84.  See  infra  tl  6S-114. 

M.  Ft  Wayne  t.  Herrlman,  46 
Ind.  A.  286,  fO  NB  781;  Hubbard  v. 
Montgomery  County,  140  Iowa  620, 
118  ffw  912:  White  v.  Riley  Tp.,  121 
Mich.  412,  80  NW  124;  Relss  v.  Pel- 
ham,  68  App.  DlT.  462.  «B  NTS  1082 
[aff  80  Misc.  646.  62  I4TS  607,  and 
app  dlsm  170  N.  T,  64.  02  NE  10881. 

M.  Chicsgo  T.  O'Halley,  96  III. 
A.  366  [affT96  111.  197,  68  NB  6621; 
Sullivan  County  v.  Slsson,  2  Ind.  A. 
311.  28  NE  374.  377. 

"The  fault,  however,  of  a  .  .  .  third 
party  .  .  .  however  much  it  may  have 
contributed  to  the  injury.— is  no  de- 
fense for  one  whose  negligence 
helped  approximately  to  bring  the 
accident  about."  Sullivan  County  v. 
Slsson,  supra. 

87.  Mootry  v.  Danbury,  45  Conn, 
560.  29  AmR  70S  fdist  Chldsey  v. 
Canton,  17  Conn.  476]  (on  this  prin- 
ciple affirming  the  liability  of  a 
town) ;  Burrltt  v.  New  Haven,  42 
Conn.  174;  Matter  of  Ehrsam,  37  App. 
DIv.  272.  66  NTS  942. 

(a]  Who  la  adiacsBt  property 
owner.  A  tenant  of  realty  under  a 
lease  of  four  years  is  not  an  adjacent 
property  owner  within  the  meaning 
of  a  statute  which  provides  that  any 

fierson  who  has  "real  estate"  and  Is 
njured  by  the  change  of  grade  made 
in  erecting  a  certain  bridge  may  re- 
cover damages  for  the  same  from  the 
city.  Ehrsam  v.  Utlca,  17  App.  Div. 
272,  66  NTS  942. 

88.  Say  re  v.  Northwestern  Tump. 
Road,  lOXelKlji  (37  Va.)  464. 

88.   Croweil  V.  Sonoma  County.  26 


government  in  effecting  a  pablie  in^rovement." 
And  the  liability  of  a  county  or  other  political 
subdivision  of  the  state  or  municipality  for  such 
injury  has  been  denied,  in  the  absence  of  a  statute 
expressly  giving  a  r^ht  of  action."  And  in  any 
event  it  is  not  feasible  to  construct  a  bridge,  author- 
ized by  the  legislature  so  as  to  prevent  injury  to 
adjacent  property  by  rain  and  melting  snow  flowing 
and  being  blown  by  the  wind  from  the  sides  of  the 
bridge  on  tq  adjacent  property.  The  municipality 
authorized  to  construct  the  bridge  ia  not  liable  fox 
injuries  so  caused.*" 

64]  b.  injury  to  Business.  In  the  absence  of 
evidence  of  a  gross  abuse  of  discretion  in  the  con- 
struction or  repair  of  a  bridge,  a  munieipality  is 
not  liable  to  the  adjacent  property  owner  for  inci- 
dental injuries  to  his  business  or  for  a  decrease  in 
the  rents  of  his  property  during  sueh  eonstraction.'* 
But  it  has  been  held  that  neglect  to  keep  a  bridge  in 
repair  furnishes  a  cause  of  action  to  an  adjoining 
landowner,  where  the  bridge  and  the  highway  of 
which  it  formed  a  part  constituted  the  only  prac- 
tical highway  to  and  from  plaintiff's  lancb.**  A 

Cal.  813;  Shawnee  County  v.  Jaeoba 
79  Kan.  70.  99  P  817,  21  IjRANS  809 
and  note  (overflow  of  adjacent  lands 
caused  by  an  obstruction  of  the  flow 
of  water  through  the  defective  con- 
struction of  a  brl^e^;  Magutb  v. 


Passaic  County.  72 


L.  226,  62  A 


679  {holding  that  I  21  of  the  Road 
Act  of  Mar%  28,  1869.  and  the  sup- 

Klement  to  the  Bridge  Act  passed 
[arch  16,  1860,  apply  only  to  dam- 
age happening  to  persona  traveling 
over  the  bridge,  and  that  they  do 
not  apply  to  a  caaa  wher&  by  reasoB 
of  the  smallneaa  of  the  culvert  under 
the  bridge,  the  stream  boneath  li 
baclE«a  up  On  private  prpperty); 
Llvermore  v.  Camden  County.  21  N. 
J.  L  607  (holding  that  undor  P.  L. 
[18691  p  686  I  21  ooQoemlng  roads. 

Rrovlding  "that  If  any  damage  shall 
appen  to  any  person  or  persons,  his. 
her,  or  their  team,  carriage,  or  other 
property,  by  mean*  of  the  Insuffl- 
clency  or  want  of  repair  of  any 
bridge  upon  any  public  road,  ftc, 
such  person  ahail  nave  his  action."* 
etc.,  the  words  "other  property"  do 
not  smbraee  lands  -and  fixtures): 
Livermore  v.  Camden  County,  29  N. 
J.  L.  246;  Hall  T.  Oyster  Bay.  61 
App.  Div.  608,  70  NTS  710  [aff  171 
nT  T.  646  mem,  «S  NE  1117  meml. 
See  also  Smith  v.  Wilkes  County,  79 
Oa.  126,  4  SB  20  (holding  not  only 
that  the  action  would  not  lie  aiirainNt 
a  county  In  the  absence  of  statute  but 
also  that  under  the  contract  by  which 
the  bridge  was  built  the  doctrine  of 
rennondeat  superior  would  not  apply). 

80.  Sadller  v.  New  Tork.  104  App. 
Div.  88.  98  NTS  679  [rev  40  Misc.  7*. 
81  NTS  808.  and  afl  186  N.  T.  408. 
78  NB  872]. 

8X.  Tuggle  V.  Atlanta,  67  Oa.  114, 
117.  See  also  Orth  v.  Milwaukee,  SI 
Wis.  386,  18  NW  10  (where,  althouKh 
by  reason  of  the  insufficiency  of  Hit 
complaint  the  point  was  not  neces- 
sarily decided,  it  was  doubted 
whether  the  action  would  lie). 

"tt  is  a  mistake  to  suppose  that  a 
cltlien  can  present  a  balance-sheet 
at  the  city  treasury,  and  get  hia 
losses  cashed  whenever  the  Improve- 
ments In  his  neighborhood  do  not  go 
forward  as  rapidly  as  they  might, 
or  in  the  bast  possible  manner.  .  .  . 
People  must  submit  to  some  tem- 
porary inconvenience  for  the  sake 
of  great  works  that  are  to  stand  as 
future  monuments  of  the  enterprise 
and  public  spirit  of  the  age,"  Tunle 
V.  Atlanta,  supra. 

08.  Strang  V.  Arran  Tp.,  28  OnL 
L.  106,  12  r>om;LR  41,  4  OnfWU  T«S. 


Por  later  caaw,  torsloy— rta  and  tHumgtm  in  the  law  see  oumulative  Annotations,  Idtiib^^i 
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statute  prorides  that  the  failure  to  give  notice  to  a 
town  of  an  aeeidait  due  U>  n^Ugenee  in  keeling  a 
itnet  or  a  hig^vay  in  rqiair  doaa  not  extend  to 
SB  a«tion  for  an  injnr^  oceaaioned  an  a^jaeent  prop- 
erty owner  by  the  failure  of  the  town  to  replace  a 
bridge  after  it  was  swept  away.*" 

[i  65]  Iitterf«r«iiM  with  Flow  of  Water.  If 
i  manieipaUty  eonstmets  a  bridge  in  sneh  a  manner 
as  to  divert  the  stream  from  its  natural  eonrae,'*  or 
eanses  it  to  set  baek,  or,  in  certain  inatancea,  to  over- 
flow on  land  of  an  adjouiii^  landowner,"  it  is  liable 
in  damages  far  the  injuries  thus  sustained  ndlcsa 
the  flood  or  freshet  causing  the  injury  is  an  eztraor- 
dinaiT  one,  in  which  case  the  rule -would  be  other- 
wise.^ The  liability  tor  damaees  in  anoh  cases  is 
because  of  the  n^tigenee  of  the  interferii^ 
with  the  natural  flow  of  the  stream;"  and  no  lia- 
bility exists  where  the  structure  is  in  perfect  con- 


dition as  far  as  it  serves  the  purposes  of  a  pohlio 
highway,*"  or  where  the  overflow  is  not  caused  by 
the  want  of  skill  in  constructing  the  bridge  but  1^ 
the  acts  of  ttiixd  parties  which  immediately  cause 
the  injury.'^  The  same  rules  are  applicable  in  deter- 
mining the  liability  or  nonliability  of  railroads  or 
other  quasi  municipal  corptnations  for  overflows 
alleged  to  be  due  to  the  improper  oonstructioa  of 
their  bridges.^  The  same  mica  also  apply  where  a 
bridge,  by  reason  of  its  improper  construction,  un- 
duly diminishes  or  increases  the  volume  of  water 
tiieretofoxe  enjoyed  by  a  mill  owner,  it  bein^  held 
that  the  municipaUty  or  corporation  must  respond 
in  dam^ra  for  the  injury.' 

66]  8.  EnforceDent  of  Uabllitr.*  In  the  re- 
eovery  of  damages  to  adjoining  property  caued  hj 
the  improper  construction  of  a  bridge,  plaintiff  must 
show  that  he  has  sustained  injury  by  reason  of  the 


93.  Strang  v.  Arran-Tp.,  28  Ont. 
L.  10<,    IX    DomLR   41,    4  OntWN 

7(5. 

M.  Tyler  v.  Tehama  County,  109 
OiL  618.  42  P  240  [dlat  Crowell  v.  So- 
noma Connty.  2S  Cal.  818]  (In  that 
the  constitution  of  the  state,  when 
that  case  was  decided,  simply  ppo- 
Tlded.  "Nor  shall  private  property 
be  taken  for  public  use  without  just 
compensation."  etc.,  while  In  this 
case  the  constitution  had  been 
amended  so  as  to  r«ad  "taken  or 
damaged."  and  holding  that  the 
county  could  not  avoid  Its  liability, 
on  the  ground  that  Instead  of  being 
erected  on  the  line  of  the  road  it  was 
erected  on  property  belonging  to 
plaintitr,  abutting  the  road,  as  long 
as  It  maintained  the  bridge  and 
failed  to  repudiate  the  action  of  Its 
supervisors  In  so  constructing  it); 
American  Locomotive  Co.  v.  Hoffman, 
105  Va.  843,  861,  64  SE  26,  6  LRA 
NS  252.  8  AnnCas  773  [quot  CyeJ. 

[a]  Hi  tbe  absene*  of  ■tetttt*, 
mn  la  no  oliUt«tloB  on  a  city  to 
keep  up  and  maintain  a  dike  In  such 
manner  as  will  prevent  the  flooding 
of  adjoining  landowners.  It  having 
erected  the  dike  merely  for  the  pro- 
tection of  Its  bridge.  Collins  v. 
Hacon,  S9  Ga.  642. 

[b]  Proof  of  want  of  ovOtaiarr 
eu«  on  the  part  of  the  mttotctpallty 
In  Its  coRBtnictlon  la  aofndont;  proof 
that  It  was  wantonl7  ao  eonstmcted 
is  not  necessarr  to  render  the  mu- 
nld^lt^^llable.    Stone  v.  Auffusta. 

M.  Conn.— Mootrr  t.  Danbuir.  4B 
Conn.  6S0.  S9  AmR  708. 

Hau. — Lawrence  v.  Palrhaven.  B 
Gray  110  (applying  the  principle 
where  a  third  person,  with  the  per- 
mission of  the  town,  so  used  the 
piers  and  abutments  of  Its  bridge  as 
to  cause  an  overflow  on  plaintltC's 
land). 

N.  T. — New  BSigland  Brick  Co.  v. 
State,  ISl  App.  Dlv.  274,  18<  NTS 

Its, 

_Va. — American  Locomotive  Co.  t. 
Hoffman,  105  Va.  342,  361,  64  SE  26, 
C  LRANS  262.  8  AnnCas  773  tquot 
Cyci. 

Ont— Ouelph  Worsted  Spinning  Co. 
T-  Guelph,  80  Ont.  L.  46«,  6  OntWN 

•e.  Sprague  v.  Worcester,  13  Gray 
(Mass.)  193;  Llvesey  v.  Philadelphia, 
tl  Pa. -106.  3  AmR  678;  American  Lo- 
comotive Co  v.  Hoffman,  105  Va.  348, 
ISl.  54  BE  26,  Q  LRANS  2S2  and  note, 
S  AnnCas  773  and  note  [quot  Cycl; 
Plnkerton  v.  Greeneck  Tp.,  S  OntWR 
>«•  fwhere  It  was  said  that  a  munici- 
pality was  not  called  on  to  provide 
against  such  unusual  contingencies 
as  extraordinary  freshets). 

"By  the  exception  of  'extraordinary 
fredhets  for  unimportant  periods  of 
time'  we  consider  was  meant  freshets 
not  ordinarily  occurring  annually, 
but  which  come  occasionally.  .  .  . 
Bridges  are  not  required  to  be  so 
built  as  to  secure  all  private  pro- 
prietors of  mllla  or  lands  from  all 


possible  damage  from  extraordinary 
causes;  but  to  be  *o  reaaonpibly  con- 
atructed  as  to  secure  private  pro- 
prietors from  damage  from  the  ordi- 
nary action  of  the  elements.  Includ- 
ing In  such  ordinary  action  water  In 
Its  high  and  low  annual  stages,  open 
or  frozen,  or  carrying  on  floating 
Ice."  Spraeue  v.  Worcester,  IS  Gray 
(Mass.)  198,  196. 

•T.  American  Locomotive  Co.  v. 
Hoffman,  106  Va.  843,  64  SB  26,  8 
LRANS  252,  8  AnnCas  773. 

90.  Shawnee  County  v.  Jacobs,  79 
Kan.  79,  99  P  817,  21  LRANS  209. 

98.  Patteraon  v.  Peterborough,  2S 
U.  C.  Q.  B.  606. 

1.  111.— Kankakee,  etc.,  R.  Co.  v. 
Koran.  181  III.  288,  23  NE  621  [aft 
SO  111.  A.  662];  St  Louis,  etc.  R.  Co. 
V.  Wlnkelmann.  47  111.  A.  276;  Peoria, 
etc,  R.  Co.  V.  Barton,  38  III.  A.  4«9; 
Illinois  Cent  R.  Co.  v.  Bethel.  11  111. 
A.  17. 

Ind.— iSherlock  v.  Louisville,  etc., 
R.  Co.,  116  Ind.  22.  17  NE  171. 

Kan. — Union  Trust  Co.  v.  Cuppy, 
26  Kan.  764  (holding  that  If  the  flood 
was  one  which  could  have  been  an- 
ticipated when  the  culvert  was  built 
the  railroad  would  be  liable). 

Md. — Piedmont,  etc..  R.  Co.  r.  Mc- 
Kensle,  76  Md.  468,  24  A  167  (hold- 
ing that.  If  the  bridge  was  carried 
away  In  an  extraordinary  high  flood, 
because  of  Its  negligent  or  unskillful 
construction,  the  railroad  company 
would  be  liable,  but  that  If  It  was 
properly  constructed  and  was  carried 
away  only  by  reason  of  the  unusual 
destructlvenesa  of  the  flood  the  com- 
pany was  not  liable). 

Mass. — Mellen  v.  Western  R-  Corp., 
4  Gray  801;  Rowe  v.  Granite  Bridge 
Corp..  21  Pick.  844. 

Mo. — Abtwtt  v.  Kansas  City,  etc 
R.  Co.,  88  Mo.  tit. 

Nebr. — Omaha,  etc,  R.  Co.  v. 
Brown,  16  Nebr.  161.  20  NW  202  (ad- 
hering to  the  law  as  stated  on  a 
former  trial  of  the  same  case  In  14 
Nebr.  170,  16  NW  821.  but  holdlnr 
that  the  bridge  In  question  was  not 
constructed  according  to  the  mles 
therein  stated). 

N.  T. — Conbocton  Stone  Road  Co. 
V.  Buffalo,  etc.,  R.  Co.,  S  Hun  B2S,-  S 
Thomps.  &  C.  661. 

Pa. — Pittsburg,  etc.,  R.  Co.  v.  Gllle- 
land,  66  Pa.  446,  94  AmD  97. 

R.  I. — Spencer  v.  Hartford,  etc,  R. 
Co^  10  R.  I.  14. 

Tex. — Houston,  etc.,  R.  Co,  v. 
Parker,  GO  Tex.  880  (holding  that.  If 
the  backwater  was  caused  by  an  ex- 
traordinary rain  which  could  not 
have  been  anticipated  when  the  cul- 
vert was  built,  the  road  would  not  be 
liable,  but  that  the  fact  that  the 
bridge  was  on  a  street  and  used  by 
the  public  would  not  release  It  from 
Its  liability) :  St  Louis,  etc,  R.  Co. 
v.  Cralgo,  10  Tex.  Civ.  A.  28S.  81 
SW  207. 

W.  Va. — Taylor  v.  Baltimore,  etc, 
R.  Co..  83  W.  Va.  89.  10  SE  29. 

[a]  OoBtrlbatlon  to  eavae  of  la- 
J«nr.^(l)  If  'a  party.,  over  whose 
land  a  railroad  bridge  is  built,  by 


building  dikes  along  the  creek  fences 
the  flow  of  the  stream  Into  a  narrow 
channel,  he  will  be  held  to  have  con- 
tributed in  a  degree  to  his  own 
Injury,  where  an  Ice  gorge  is  formed 
against  the  bridge,  causing  the  over- 
flow of  his  land  and  injury  to  his 
dikes.  Peoria,  etc.,  R.  Co.  Barton, 
38  111.  A.  469.  (2)  But  the  rule  Is 
otherwise  If  the  dikes  or  levees  were 
constructed  t>efore  the  bridge  was 
built  Chicago,  etc.,  R.  Co.  v, 
Schaffer,  26  III.  A.  280  [aff  124  III. 
112,  16  NB  2391. 

[b]  The  oompeasatloii  allowed  by 
law  (1)  to  an  Individual  for  damages 
caused  by  the  construction  of  a  rail- 
road through  hia  premises  does  not 
preclude  him  from  afterward  suing 
the  railroad  for  damages  from  an 
overflow  caused  by  an  Insuinclent  cul- 
vert or  bridge.  Ohio,  etc.,  R  Co.  v. 
Wachter,  123  III.  440,  16  NE  279,  5 
AmSR  632  [afC  28  111.  A.  415].  (2)  But 
In  the  absence  ot  evidence  of  neglect 
of  duty  on  Its  part  or  of  some  excess 
of  the  powers  conferred  on  It  inci- 
dental injuries  must  be  held  to  have 
been  Included  In  what  plaintiff  agreed 
to  receive  when  the  road  was  con- 
structed. Hodge  v.  Lehigh  Valley  R. 
C^.,  39  Fed.  449. 

a.  Perry  Worcester,  6  Gray 
(Mass.)  644,  66  AmD  431;  Blood  v. 
Nashua,  etc,  R.  Corp..  8  Gray 
(Mass.)  137,  61  AmD  444;  Riddle  v. 
Delaware  County,  156  Pa.  648,  27  A 
669;  Houston,  etc,  R.  Co.  t.  Parker, 
60  Tex.  330  (holding  that  It  la  no 
defenae  to  the  action  that  the  mill 
buildings  Injured  by  the  backwater 
are  partly  located  on  a  public  street 
it  not  being  shown  that  Uiat  fact  In 
any  way  added  to  their  Injury); 
Taylor  v.  Baltimore,  etc.,  R.  Co.,  38 
W.  Va.  39,  10  SE  29.  Compare  Ely 
V.  Rochester.  2«  Barb.  (N.  Y.)  133 
(discussing  the  rule). 

[a]  Oontrlbntory  magOgmaa:  A 
mill  owner  whose  property  nas  been 
Injured  by  the  obstruction  of  the  flow 
OE  water  of  a  stream  by  the  negli- 
gent conatruction  of  a  county  bridge 
ui  not  guilty  of  contributory  negil- 
genm  because  he  had,  previous  to  the 
construction  of  the  bridge,  ralaed  hia 
mllldam,  but  for  which  the  proper^ 
might  not  have  been  flooded.  It  oeing 
the  duty  of  the  county  In  erectlna 
the  bridge  to  provide  for  the  then 
existing  oonditlona.  Riddle  v.  Dela- 
ware County,  1E«  Pa.  tit.  27  A 
6«9. 

3.  [a]  Togaam  of  complaints, 
declarations,  and  petitions,  either 
in  part  or  in  substance.  Tyler  v. 
Tehama  County,  109  CaL.  618,  42  P 
240]  Crowell  v.  Sonoma  County.  26 
Cal.  813;  Moo  try  v.  Danbury,  46  Conn. 
650,  29  AmR  703;  Kankakee,  etc,  R. 
Co.  V.  Horan,  181  111.  288,  23  NE  621; 
Illinois  Cent  R.  Co.  v.  Bethel,  11 
m.  A.  17;  Piedmont  etc.,  R  Co.  v. 
McKenzie,  76  Md.  458.  24  A  157; 
Abbott  V.  Kansas  City.  etc..  R.  Co., 
83  Mo.  271;  Omaha,  etc.,  R.  Co.  v. 
Standen.  22  Nebr.  848,  85  NW  1S3; 
.Llvesey..v.  .Bhlladelphta,  ft4  Pa.  106. 
3  AmR  S78.  /  r^/-\n\£> 
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d^ective  construction/  and  that  defendant  was 
^ilty  of  negligence.'^  Whether  the  overflow  was 
caused  by  the  constntetion  of  the  bridge  is  a  ques- 
tion of  fact  for  the  jury* 

Form  of  remedy.  While  the  remedy  of  plaintiff 
in  such  a  case  is  usually  an  action  of  trespass/  it  is 
held  that  the  statute  of  Pennsylvania  providing  a 
special  proceeding  by  view  for  the  assessment  of 
damf^es  in  such  cases  excludes  the  common-law 
remecUea."  Where  the  construction  of  the  bridge  is 
clearly  illegal,  a  party  whose  property  would  be 
injured  thereby  may  maintain  an  action  to  restrain 
the  building  of  the  same." 

67]  0.  To  Hnnicipal  or  Oonn^  Offlceni.  Where 
a  surveyor  of  highways  fails  to  repair  a  bridge 
because  he  has  expended  all  the  money  appropriated 


by  the  town',  and  n^Iects  to  call  on  the  inhabitants 
to  make  Such  repairs  as  he  is  entitled  to  do,  by 
statute,  he  is  in  default  and  cannot  recover  for 
damage  sustained  by  him  because  of  the  defective 
bridge.^* 

68]  D.  To  TraTolers— 1.  In  General— a.  Kale 
Stated.  Whenever  the  duty  to  repair  a  public  bridge 
is  imposed  on  an  individual  or  company,  either  by 
statute  or  charter,  or  where  such  duty  is  incurred 
either  by  contract  or  by  the  erection  of  the  same 
across  a  highway  for  individual  benefits,  such  com- 
pany or  individual  is  liable  on  common-law  prin- 
ciples to  respond  civilly  for  injuries  sttstained  by  aD 
individual  because  of  a  neglect  of  this  dnty/^  it 
is  otherwise  where  the  bridge  is  not  aeross  a  public 
way  and  the  statute  imposes  on  the  company  no 


4.  Sherlock  v.  Louisville,  etc.,  R. 
Co..  116  Ind.  22,  17  NE  171;  Omaha, 
«tc.,  R.  Co.  V.  Standen,  22  Nebr.  343, 
35  NW  183  [foil  Omaha,  etc..  R.  Co. 
T.  Brown.  22  Nebr.  U6,  95  NW  188]. 

[a]  niowliMr  of  defwUbufB  Ua- 
UutTo— A  complaint  which  allflffes 
that  the  work  of  constructing  a 
bridge  was  done  under  the  direction 
of,  and  according  to  the  plans  and 
specifications  furnished  by,  a  board 
or  supervisors,  and  that  it  was  ac- 
cepted by  them.  Is  sufficient  to  fasten 
the  liability  on  .the  county,  although 
the  work  may  have  been  performed 
by  a  bridge  company.  Tyler  v.  Te- 
hama County,  lOS  Cal.  618,  42  P  240. 

6.  Harford  County  v.  Wise,  75 
Md.  38.  23  A  66. 

[a]  AdBilMlMllty  aad  wrttoieaoy 
«f  wKUnce^d)  In  an  action  of 
this   character   evidence   that  the 

Jlers  of  the  bridge  were  only  twenty 
eet  apart  front  center  to  center, 
that  prior  to  the  construction  of 
the  bridge  floods  had  occurred  In 
the  river,  that  driftwood  had  fre- 
quently at  such  times  floated  down 
tne  river,  and  that  In  the  breaking 
of  Ice  in  the  spring  cakes  of  more 
than  twenty  feet  square  often 
floated  down  Is  properly  admissible 
In  determining  the  question  of  negli- 
gence or  Inefficiency  In  the  construc- 
tion of  the  bridge.  Omaha,  etc.,  R- 
Co.  V.  Standen,  29  Nebr.  622.  46  NW 
46;  Omaha,  etc.,  R.  Co.  v.  Brown.  2d 
Nebr.  492,  46  NW  89.  (2)  And  a 
showing  that  by  consequence  of  such 
construction  an  ice  gorge  formed, 
throwing  nearly  all  the  water  of  the 
river  on  the  bottom  lands  and  there- 
hv  greatly  injuring  and  destroying 
plaintiff's  property.  Is  sufficient  to 
warrant  a  verdict  in  his  favor. 
Omaha,  etc.,  R,  Co.  v.  Brown,  1 6 
Nebr.  161,  20  NW  202.  See  also  St. 
liouls,  etc.,  R.  Co.  V.  Winkelmann, 
47  111.  A.  276  (holding  that  testi- 
mony that  the  flood  occurred  in  1887 
or  1888  la  admissible  under  an  alle- 
gation that  it  occurred  In  1887).  But 
see  Hodge  v,  Lehigh  Valley  R  Co., 
89  Fed.  449  (where,  the  evidence 
falling  to  show  clearly  that  the  con- 
struction of  the  bridge  caused  the 
Injury  complained  of,  and  the  dam- 

Ses  awarded  being  greatly  In  excess 
the  Injury  shown,  the  verdict  was 
set  aside). 

[b3  BvMeno*  luld  nAolent  to 
•how  negllgwnt  oonatmotion  of 
twUce^— Guelph  Worsted  Spinning 
Co.  v.  Guelph,  30  Ont.  L.  466,  6 
OntWN  761. 

[c]  BrroMons  instruction. — An 
Instruction  to  the  Jury  that  if  the 
flrst  flood  was  an  extraordinary  one 
It  was  for  them  to  determine 
whether  defendant  ought  after  the 
first,  or  flrst  and  second  floods,  to 
have  altered  .Its  culvert  by  enlarging 
Its  cavity,  and  whether  It  was  neg- 
ligence not  to  do  so  after  such  re- 
peated Instances,  is  erroneous,  since 
the  Jury  might  Infer  that  permission 
was  given  them  to  allow  damages  for 
extraordinary  floods  caused  by  their 
reoccurrence  one  after  the  other 
In  so  short  a  tima  The  fact  that  the 


floods  occurred  frequently  could  only 
be  recognized  in  determining  whether 
or  not  ihey  were  in  fact  extraordi- 
nary, and  if  extraordinary,  damages 
should  not  be  awarded  for  them. 
Plttsburcf,  etc.,  R.  Co.  v.  Gllleland, 
S6  Pa.  446,  94  AmT>  97. 

0.  St.  Louis,  etc..  R.  Co.  v.  .Win- 
kelmann, 47  IlL  A.  '276.  See  also 
Omaha,  eta,  R.  Co.  v.  Brown,  29 
Nebr.  492.  46  NW  39  (dlBCuaslng  the 
rule);  Van  Duaer  v.  Blmlra,  etc.,  R. 
Co.,  75  Hun  487.  27  NYS  474  [att  IfiX 
N.  T.  634  mem,  46  NB  1161  mem] 
(holding  that,  If  the  bridge  was  built 
by  the  predecessor  in  title  of  de- 
fendant. It  is  a  question  for  the  Jury 
whether  the  sltiiatlon  was  such  as 
to  charge  defendant  with  notice 
that  the  bridge  was  defective  before 
Its  defective  character  was  demon- 
strated by  a  flood;  and  that  it  is  a 

auestlon  for  the  Jury  whether  the 
ood  was  of  such  an  extraordinary 
character  that  It  should  have  been 
anticipated  and  provided  against  In 
the  building  of  tne  bridge). 
T.  See  Trespass  [88  Cyc  085]. 
a.  Power  V.  RIdgway,  149  Pa.  317, 
24  A  307  (construing  the  act  of  May 
24,  1878). 

9.  Potter  V.  Uenasha,  30  Wis.  492. 

10.  Wood  V.  Waterville,  5  Mass.  294. 

11.  Ala. — Watson  v.  Oxama  Land 
Co^  92  Ala.  820,  S  8  770. 

Conn. — Bnrrltt  V.  New  Haven,  4S 
Conn.  174. 

Ga. — Tift  V.  Towna.  68  Oa.  47. 

111. — Peo.  V.  Chicago,  etc.,  B,  Co.. 
67  111.  118. 

Iowa. — Williams  v.  Clarke  County, 
148  Iowa  746,  127  NW  1030. 

Ky. — Frankfort  Bridge  Co.  v. 
Williams,  9  Dana  403.  86  AmD  166. 

La. — Lawson  v.  Shreveport  Water- 
works Co.,  Ill  La.  73,  85  S  390. 

Me. — State  v.  Norridgewock  Falls 
Bridge,  65  Me.  514;  Orcutt  v.  Klttery 
Point  Bridge  Co.,  53  Me.  500;  Wat- 
son V.  Lisbon  Bridge,  14  Me.  201,  31 
AmD  49. 

Md, — Washington,  etc..  Tump.  Co, 
V.  Case,  80  Md.  36,  80  A  671. 

Mass. — Carter  v.  Boston,  etc.,  R. 
Corp.,  139  Mass.  525,  2  NB  101 ; 
Woburn  v.  Henshaw,  101  Mass.  193, 
3  AmR  333;  Nowell  v.  Wright,  8 
Allen  166,  80  AmD  62. 

Mich. — Nllea  Tp.  v.  Martin,  4  Mich. 
567,  69  AmD  333. 

N,  J. — Ward  v.  Newark,  etc., 
Turnp.  Co.,  20  N.  J.  L.  823  [app 
dicta  in  Sussex  County  v.  Strader, 
18  N.  J.  L.  108,  122,  where  It  Is  said 
that  the  corporations  are  quasi  com- 
mon carriers;  they  receive  a  toll  or 
compensation  and  are  therefore 
bound  to  furnish  passengers  with 
safe  roads  and  bridges]. 

N.  T.— Cook  V.  Dean,  11  App.  Div. 

128,  42  NTS  1040  [aff  160  N.  Y.  660 
mem,  66  NB  1094  mem];  Dygert  v. 
Schenck,  23  Wend.  446,  36  AmD  575; 
Heacock  v.  Sherman,  14  Wend.  58; 
Townsend  v.  Susquehannah  Tump. 
Road,  6  Johns.  90. 

N.  C. — Campbell  v.  Boyd,  88  N.  C. 

129.  48  AmR  740;  Nobles  v.  Langly, 
66  N.  C.  287;  Mulholland  v.  Brown- 
rlgg,  9  N.  C.  849. 


Pa. — Smith  V.  Pennsylvania  R. 
Co.,  201  Pa.  131,  SO  A  829:  Gates  v. 
Pennsylvania  R-  Co..  150  Pa.  BO,  24 
A  638,  16  LRA  664;  Pennsylvania, 
etc..  Canal  Co.  v.  Graham.  63  Pa. 
290.  8  AmH  649;  Pittsburgh  v.  Orlcr. 
22  Pa.  54.  60  AmD  66. 

S.  C. — Werts  v.  Southern  R.  Co.. 
76  S.  C.  388,  67  SB  194;  arlgsby  v. 
Chappeil,  89  a.  C.  L.  443. 

Tenu. — Dyer  County  v.  P&ducah. 
etc,  R.  Co.,  87  Tenn.  712,  11  SW  943. 

Vt — Stanton  v.  Bbverhlil,  47  Vt. 
172. 

Va. — Chesapeake,  etc..  R.  Co.  v. 
Jennlngs,  98  Va.  70,  34  SB  986 

Wis. — West  Bend  v.  Mann,  59  Wis. 
69,  17  NW  972. 

Eng. — Nlcholt  V.  Allen.  1  B.  ft  s. 
916.  101  ECL  916,  121  Reprint  954: 
Longmore  v.  Great  Western  R.  Co. 
19  C.  B.  N.  S.  188.  116  ECL  183,  144 
Repript  757;  Rex  v.  Somerset  County, 
16  East  306.  104  Reprint  1105;  Bei 
V.  Kent  County,  13  Bast  220.  104 
Reprint  354. 

Ont — Van  Allen  v.  Grand  Trunk 
R.  Co.,  29  U.  C.  Q.  B.  436. 

[a]  Thorn  the  owner  of  land  over 
which  the  public  has  been  allowed 
for  a  number  of  years  to  use  a  road 
leading  across  a  small  bayou  im- 
pliedly invites  the  public  to  make 
use  of  a  bridge  which  he  constructs 
at  the  crossing  and,  where  It  is  neg- 
ligently constructed  and  falls  be- 
neath the  weight  of  a  man  and  a 
mule,  the  owner  Is  liable  for  th« 
damages  suffered.  X^wson  v.  Shreve- 
port Waterworks  Co..  Ill  La.  73  3S 
S  390. 

[b]  Opinion  of  owawr  that  toUgt 
u  safe. — The  mere  opinion  and  be- 
lief of  the  proprietors  of  the  bridge 
that  It  Is  safe  will  not  excuse  them 
from  liability  for  Injuries  arising 
from  Its  defects:  they  should  avafi 
themselves  of  the  Judgment  of  such 
as  are  disinterested,  skillful,  and  ex- 
perienced In  such  matters.  F*ranic* 
fort  Bridge  Co.  v.  Williams,  9  Dana 
(Ky.i  403,  35  AmD  166. 

[cj  Owner  of  fraaoUae  eonteact* 
lug  with  another  to  Jkaep  ImUn  la 
repair. — Where  the  owner  of  a  bridge 
franchise  and  a  railroad  company 
contract  that  the  latter  shall  con- 
struct a  bridge  and  keep  the  same 
in  repair,  and  that  the  former  shall 
be  entitled  to  all  tolls  except  on  the 
freights  and  passengers  of  the  com- 
pany, which  shall  be  pasaed  free, 
an  action  for  damages  to  a  wagon 
and  team,  caused  by  falling  through 
the  bridge,  ahouid  be  brought 
against  the  owner  of  the  franchise. 
Tift  V.  Towns.  63  Ga.  47. 

[d]  Bridge  oonpaay  ImpeBntilng 
Ita  own  legaUty^A  toll  brfdge  cor' 
poratlon  In  one  state  owning  a  bridge 
situated  In  another  state  Is  liable 
for  injuries  resulting  from  its  un- 
safe condition  and  cannot  excuse  It- 
self by  impeaching  Its  own  right  to 
maintain  the  same.  Stanton  v.  Hav- 
erhill Bridge,  47  Vt  172. 

[e}  The  aame  llabUity  existed 
against  a  snbaeqiuiit  grantee  of  the 
public,  who  by  aiKgtng  the  raceway 
across  a  public  highway  and  erect- 
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inty  to  repair,^'  or  where  it  is  not  ahown  that  the 
owner  of  the  bridge  had  made  any  a^nreement  to 
keep  the  same  in  rep&ir,  although  he  is  eogiuEant 
of  the  fact  that  the  bridge  is  used  by  the  public,^' 
or  vhere  there  is  no  invitation,  express  or  implied, 
to  use  the  bridge.^^  And  a  company  which  by  con- 
tract relieves  a  county  from  the  duty  of  repairing 
a  bri^  assumes  to  do  only  what  tke  county  would 
otherwise  have  been  compelled  to  do  and  is  not  liable 
to  a  traveler  for  injuries  caused  by  a  defect  in  the 
bridge,  if  the  county  would  not  have  been  liable.^" 
Who  is  a  traveler.  Any  one/*  including  obildren," 
vho  is  lawfully  on  a  bridge  and  using  it  for  the 
porposes  for  which  it  is  intended  in  going  tram 
place  to  place  is  a  traveler. 

69}  b.  LUbfli^  of  Officen  Obarged  wifh  Daty 
of  Aa^dr  and  Hainteiuuiee.  According  to  the 
wei^t  of  authority,  the.  officers  chained  with  the 
doty  of  the  maintenance  and  the  repur  of  bridges 
are  not  personally  liable  for  damages  for  injuries 
sustained  by  an  individual  by  reason  of  their  negli- 
gent failure  to  perforpi  their  duty  in  this  regard, 
in  the  absence  xA  some  statute  ^lecifieally  imposing 
this  liability;"  and  a  fortiori  will  they  be  held  not 
liable  tac  injuries  caused  by  defects  in  a  bridge 
where  they  were  without  the  necessary  funds  to 


Ing  a  bridge  thereon  became  liable 
for  Its  repair.  West  Bend  v.  Mann, 
59  Wia  esTl'  NW  972. 

12.  Cox  V.  East  Tennessee,  etc., 
R.  Co.,  68  Ga.  446. 

13.  Ijoulaville,  etc.  Canal  Co.  v. 
Murphy,  ft  Bush  (Ey.)  622.  To  same 
«irect  CuBick  V.  Adams,  HE  N.  Y.  66, 
21  NE  673,  12  AmSR  772  [diet  Beck 
e.  Carter,  68  X.  T.  283,  23  AmR  176]. 

14.  Carson  Lime  Co.  v.  Ruther- 
fDfd.  102  Va.  244.  46  SB  804. 

16.  Blue  Grass  Tract.  Co.  v. 
Grover,  (Ky.)  123  SW  264. 

16,  GiEouz  V.  TamhiU  County,  73 
Or.  212.  144  P  437.  See  also  infra  I 
71;  and  Traveler  [38  Cyc  948]. 

Ea]  ZUBStntlomvWhere  the 
bridge  on  which  the  Injury  to  plain- 
tlfCa  Intestate  occurred  was  part  of 
tlie  highway  on  which  such  Intestate 
was  traveling,  she  vaa  lawfully  on 
the  bridge  when  aha  was  hurt. 
Gigouz  V.  Tamhlll  County,  78  Or. 
212.  144  P  487. 

17.  Johnson  v.  Chicago.  178  111. 
A.  210;  Tannlan  v.  Amesbury,  219 
Mass.  310.  106  NE  996. 

[a]  ninatrattou.^ — (1)  Where  the 
main  purpose  for  which  a  child  goes 
on  a  bridge  Is  to  go  to  his  home,  a 
Glight  or  momentary  diversion  from 
that  main  purpose  not  being  an 
abandonment  of  It  would  not  show 
decisively  that  he  had  ceased  to  be 
a  traveler.  Tannlan  v.  Ameabury, 
ni  Masa.  310,  106  NB  996.  (2) 
Where  plalntlfTs  Intestate,  a  boy 
nine  reara  of  age,  while  crossing 
a  bridge  of  a  city  was  called  on  by 
the  bridge  tender  to  assist  in  turn- 
ing the  bridge  and  because  of  the 
detective  condition  of  the  bridge  and 
its  machinery  and  abutments  a  col- 
lision with  a  steamer  reauited.  the 
bet  that  plalntlflt'8  Intestate  might 
uve  got  across  the  bridge,  but  re- 
turned at  the  request  of  the  brldge- 
mn,  did  not  make  htm  a  mere  11- 
eeiwee,  and  he  was  entitled  to  the 
aune  degree  of  care  which  the  city 
owes  those  using  Ita  highways  In 
the  ordinary  manner.  Johnson  v. 
Chicago,  178  111.  A.  SIO. 

la.  Ind.- — Lynn  v.  Adams,  2  Ind. 
141;  Lamphier  v.  Karch,  59  Ind.  A. 
«1.  109  VTB  931. 

Ky. — Wheatly  v.  Mercer,  9  BuBh 
794.  And  see  Kardwlck  v.  Franklin, 
120  Ky.  78,  86  SW  709,  27  KyL  4S4 
(holding  that  under  St.  [1»0S]  1  4820, 
matlve  to  the  anwlntment  of  com- 
nisslonera  by  the  fiscal  court,  which 
provides  that  the  court  may  appoint 
a  special  commissioner  to  let  out 
and  superintend  -the  construction  of 
uy  bridge,  and  that  he  ahaU  be 


liable  for  any  defect,  and  that  the 
court  shall  require  him  to  give  bond, 
with  surety,  the  reference  to  the  lia- 
bility of  t^e  commissioner  is  for  the 
protection  of  the  county,  and  that 
a  special  commissioner  Is  not  liable 
for  injuries  resulting  to  nlaintUf 
from  a  defect  in  the  Diidgej. 

Ulsa— Lee  v.  Sllta.  96  SeIbs.  123, 
49  S  2G9. 

N.  T.— Bartlett  v.  Crosier,  17 
Johns.  439,  8  AmD  428  [rev  E  Johns. 
260]  (holding  that  the  only  recourse 
of  the  Injured  party  was  an  action 
for  the  statutory  penalty). 

N,  C. — Tempieton  v.  Beard,  1B9  N. 
C.  63,  74  am  7S6.  But  see  Hipp  v. 
Farrell,  169  N.  C.  £61,  86  SE  67  infra 
note  21  (which  assumes  to  distin- 
guish this  decision  but  probably  may 
be  said  to  overrule  It). 

Oh. — Dunlap  v.  Knapp,  14  Oh,  St 
64,  82  AmD  468  (holding  that  the 
only  action  was  against  the  super- 
visor for  the  statutory  penalty).  To 
same  effect  Yunker  v.  Sandusky 
County,  31  Oh.  Clr.  Ct.  6G2. 

S.  C. — Toung  V.  Edgefield  DIst. 
Road  Comrs.,  11  S.  C.  L.  637. 

[a]  In  stvport  of  this  theory  (1) 
It  was  said  that  the  obligation  Im- 
posed OD  the  officers  Is  In  the  nature 
of  a  duty  owing  to  the  public  at 
large  rather  than  to  Individuals. 
Lamphler  v,  Karch,  69  Ind.  A.  661, 
109  NE  938.  (2)  Under  Code  (1906) 
I  4468,  making  It  the  duty  of  a  super- 
visor to  Inspect  all  bridges  in  each 
section  of  the  road  and  to  prepare 
Tor  the  working  of  the  same,  a  super- 
visor Is  not  liable  for  Injuries  caused 
by  a  defective  bridge  In  his  district, 
as  he  is  not  charred  with  the  duty 
of  actually  repairing  the  highways. 
"It  would  be  a  dangerous  pub- 
lic policy  to  establish  that  an  in- 
dividual member  of  the  board  of 
supervisors,  charged  only  with  these 
duties,  and  not  standing  in  the  sit- 
uation of  a  road  overseer,  could  be 
held  personally  liable  for  damages 
by  reason  of  the  bad  condition  of 
the  road  or  bridge  to  an  Individual 
suing  in  tort  for  such  damages." 
Lee  V.  Sllla,  96  Mlsa.  828.  49  S 
269. 

19.  Bankins  v.  Calcasieu  Parish 
Police  Jury,  116  La.  «8B,  40  S  926; 
Oarllnghouae  v.  Jacobs,  29  N.  Y.  297: 
Smith  V.  Wright,  27  Barb.  (N.  Y.) 
621.  To  same  effect  Pickerell  v. 
Kunat,  16  111.  A.  461. 

90.  Nagle  v.  Wakey.  161  III.  887, 
43  NB  1079  laff  69  111.  A.  1981. 

ai.  TTover  V.  Barkoof.  44  N.  Y. 
113  [disappr  Bartlett  v.  Crosier,  17 
Johns.   <N.  Y.)  439,  8  AmD 


make  the  repairs  or  the  meaiu  to  procure  tbem;^ 
or  where  th^,  in  good  faith  and  to  the  best  of  their 
ability  and  judgment,  expended  on  repairs  the  means 
at  their  command.^  The  rule  stated  in  the  first 
paragraph  of  the  text,  however,  has  not  received 
nnivenal  acceptance.  It  has  been  held  that,  where 
officers  have  Uie  requisite  funds  in  hand  or  under 
their  control,  they  are  bound  to  repair  bridges  which 
are  out  of  repair,  and  to  repair  them  with  reason- 
able and  ordinary  care  and  diligence;  and  that  if 
they  omit  the  duty  they  are  liable  to  individuals 
who  sustain  damage  from  such  neglect.^^  And  it  has 
been  held  that  this  liability  to  an  individual  suit 
for  n^ligmt  failure  to  repair  a  bridge  exists 
whether  the  duty  to  repair  was  imposed  \^  statute^ 
by  airangonent  with  other  offieers,  or  because  they 
had  assumed  and  exrtered  on  the  duty.*' 

[i  70]  c  Liability  of  HnnlcipaUties— (1>  In  Ou- 
flnut— (a)  CkmntlM  or  Towns— aa.  At  Oommon  Law. 
Hkjeritr  Bnle.  The  liability  to  respond  civilly  for 
the  failure  to  maintain  or  to  repair  a  bridge  does 
not  neoessarily  accompany  the  duty  to  repair;  and 
at  common  law  a  county  was  not  liable  in  a  civil 
action  for  injuries  to  travelers^  resultii^  from  its 
failure  to  maintain  or  to  repair  a  pubbc  bridge."* 
The  reason  for  this  rule  is  that  they  are  a  part  of 

Hipp  v.  Farrell,  169  N.  C.  661,  666, 
86  SB  670  (holding  that,  where  a 
bridge  and  the  approach  thereto 
were  under  the  exclusive  care  of 
county  highway  commissioners  who 
had  actual  knowledge  of  its  defec- 
tive condition  and  had  funds  avail- 
able for  ita  repair,  for  flfty-two  days 
preceding  an  Injury  to  plaintiff,  due 
to  his  team  breaking  through  the 
flooring,  such  commissioners  were 
liable  to  pialntlfE  for  the  damages 
sustained  by  him.  In  this  case  it 
was  said:  ''If  the  county  officials, 
guilty  of  a  breach  of  a  plain  minis- 
terial duty,  are  not  liable  aa  indi- 
viduals, the  greatest  wrong  could  be 
perpetrated  and  the  cltlxen  left  with- 
out any  adequate  redress"). 

99.  Hipp  v.  Farrell,  169  N.  C.  661, 
86  SE  671. 

93.  U.  S.— Locke  v.  Atlantic 
County.  168  Fed.  216. 

Ala.~MoMle  County  v.  Haddox, 
70  8  269. 

Cal. — Crowell  v.  Sonoma  County, 
26  Cal.  318. 

Ga. — Monroe  County  v,  Plynt,  80 
Ga.  489,  6  SB  173:  Scales  v.  Ordinary, 
41  Ga.  226;  Washington  County  v. 
May,  17  Ga.  A.  611,  8?  SB  766;  Salter 
v.  Decatur  County,  16  Ga.  A.  687,  84 
SB  162. 

Ky. — Hardwick  v.  Franklin,  120 
Ky.  78.  86  SW  709,  27  KyL  484;  Hite 
V.  Whitley  County  Ct.,  91  Ky.  168, 
16  SW  67,  16  KyL  764.  11  LRA  122; 
Downingv.  Mason  County,  87  Ky. 
208,  8  SW  264,  10  KyL  106.  12  AmSR 
473. 

Mass. — Hill  V.  Boston.  122  Mass. 
844,  23  AmR  332;  Mower  v.  Leices- 
ter. 9  Mass.  247,  6  AmD  63.  See  also 
Doherty  v.  Braintree.  148  Haas.  496, 
20  NB  106  (holding  that  the  llaMllty 
for  an  injury  ausuUned  from  neglf. 
gence  in  the  building  of  a  bridge 
which  the  town  was  oound  to  con- 
struct did  not  fall  within  this  gen- 
eral rule). 

Mich.— Nilea  Tp.  v.  Martin,  4  Mlfdi. 
667.  69  AmD  838.  See  also  Soharman 
v.  Bay  County  Bridge  Comm.,  16S 
Mich.  77,  122  NW  1098,  128  NW  110« 
(discussing  the  rule). 

Miss. — Brabham  v.  Hinds  ConntY, 
64  Mlsa  363,  28  AmR  262. 

Nebr. — ^Woods  v.  Colfax  Ctountr,  10 
Nebr.  662,  7  NW  26ft. 

N.  J. — auBsex  County  v.  Strader, 
18  N.  J.  L.  108. 

N.  Y. — ^Albrecht  v.  Queens  County, 
84  Hun  899,  32  NYS  478;  Bartlett  v. 
Crosier,  17  Johns.  439,  8  AmD  428 
[rev  16  Johna.  260]. 
N.  C. — Klnsey  v.  Jon»a»  68  N.  C. 
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the  maehinery  of  the  state  goyemment,  that  ttax 
fmifltiona  are  wholly  of  a  puhlie  nature,  and  that 
thor  creation  is  a  matter  of  public  coDvenienee  and 
l^venunentai  necessity."  By  the  weight  of  author- 
ity in  the  United  States  sneh  liability  does  not  exist 
as  to  Bueh  subdivisions  created  by  the  aovereign 
antfaority  for  political  and  civil  purposes,  as  counties 
or  towns,  nnleas  expressly  imposed  by  statute.^  The 
mere  fact  that  a  county  or  ottier  political  subdivision 


of  the  state  is  under  obligation  imposed  by  statute 
to  keep  bridges  in  repair  £>ea  not  render  them  liable 
to  one  who  has  sustained  injuries  by  reason  of  their 
failure  to  comply  with  the  statutory  requirement.'* 
Ifinority  rule.  In  a  few  jurisdictions  the  reasons 
for  the  common-law  holding  have  been  held  inappli- 
cable to  counties  or  towns  in  this  country,  and  an 
implied  obligation  is  affirmed  finnn  the  duty  to  repair 
imposed  by  statnte."^ 


N.  D.— VatI  V.  Amenta.  4  N.  D.  239, 
59  NW  1092. 

Or. — Templ«ton  v.  Linn  County,  22 
Or.  313,  29  F  795,  16  LRA  730. 

S,  D. — Bailey  v.  I.awr9nce  County, 
6  S.  D.  893.  S9  NW  219,  49  AmSR 
881- 

Tenn. — Wood  v.  Tipton  County,  7 
Bait  112,  82  AmR  661. 

Tex. — Hetsel  v.  Wichita  County,  84 
Tex,  392,  19%W  662,  31  AmSR  63.  . 

Vt — MobuB  T.  Waltsfleld,  76  Vt. 
122,  S3  A  776. 

Eng. — McKlnnon  v.  Penson,  9 
Bzch.  609,  166  Reprint  260;  Russell 
T.  I>evon  County,  2  T.  R.  667,  100 
R«prlnt  369,  12  ERC  694. 

fa]  Statatea  dsolariatf  ooutiM  to 
1m  muioipal  oozporatiolu  do  not 
chants  the  rule  that  a  county  1h  not 
liable  for  nesrllgence  of  the  board  of 
supervisors  in  falllne  to  maintain 
bridges  in  a  reaaonably  safe  condi- 
tion for  public  travel.  Ahern  v. 
Kings  County,  89  Hun  148,  84  NTS 
1023;  Albrecht  v.  Queens  County,  84 
Hun  899,  32  NTS  473. 

84.  Arkadelphia  v.  Windham,  49 
Arlc  139,  4  9W  450,  4  AmSR  32; 
Banklna  v.  Calcasieu  Parish  Police 
Jury,  116  La.  689,  40  S  925. 

"The  county  is  declared  a  corpora- 
tion to  facilitate  the  execution  of  the 

tto'wers  delented  to  it  as  a  local  leg- 
slature,  ana  to  enable  it  to  make 
binding  contracts,  and  to  b«  liable  to 
suit  for  just  claims  arising  under 
such  contracts.  But  this  is  the  ex- 
tent to  which,  as  corporations,  coun- 
tias  can  be  sued."  wood  T.  Tipton 
County.  7  BaxL  (Tann.)  Ill,  lit.  32 
AmR  661. 

[a]  As  othmwlsa  steMb—Tbe 
reason  for  exempting  counties,  and 
towns,  or  townships,  from  this  lia- 
bility would  seem  to  be  the  fact 
that  such  political  subdivisions  are 
Involuntary,  as  far  as  the  Inhabit- 
ants therein  are  concerned,  are  cre- 
ated for  governmental  purposes, 
without  regard  to  the  consent  or  dis- 
sent of  the  Inhabitants,  and  are 
mere  agencies  of  the  state  which 
should  lie  privileged  with  all  the 
immunltlsa  enjoyed  by  the  state. 
Bl  Paso  County  v.  Bish,  18  Colo.  474, 
83  P  184:  White  v.  Bond  County.  B8 
111.  297,  11  AmR  66;  Bneign  v.  Liv- 
ingston County,  26  Hun  (N.  T.)  20: 
Vail  V.  Amenla,  4  N.  D.  239,  246.  69 
NW  1092'  Bailey  v.  Lawrence 
County,  6  b.  D.  398,  69  NW  119,  49 
AmSR  881.  Bee  also  Dean  v.  New 
Hllford  Tp.,  K  Watts  ft  8.  (Pa.)  K4S 
(dlscussink  the  rule):  and  dissenting 
opinion  oi  Lord,  J„  In  Templeton  y. 
Linn  County,  22  Or.  813,  29  P  796,  16 
LRA  780. 

The  case  of  Russell  v.  Devon 
County.  2  T.  R.  667,  100  Reprint  369, 
IS  BRC  694,  has  had  much  to  do, 
however,  in  shaping  the  decisions  of 
the  early  American  cases  upon  the 
subject.  But  it  has  been  pointed  out 
that  this  case  "so  often  cited  as  the 
source  of  the  doctrine  of  nonliability 
of  quasi  municipal  corporations  for 
Injuries  resulting  from  defective 
brldees  or  hlghw^a,  never  was  In- 
tended to  be  antttorltativfl  further 
than  that  the  inhabitants  of  a  cer- 
tain territory  designated  as  a  county, 
but  not  Incorporated,  and  having  no 
corporate  purse,  could  not  be  neld 
liable  for  such  injuries,  and  that  the 
case  is  not  an  authority  for  nonlia- 
bility of  counties  In  this  country, 
where  counties  are  incorporated  and 
have  a  corporate  purse."  Vail  v. 
Amenla,  supra, 
ae.   Ala. — Askew  T.  Hale  County, 


64  Ala.  6%9,  26  AmR  730;  Covington 
County  v.  Kinney,  46  Ala.  176. 

Ark. — Gray  v.  Batesville,  74  Ark. 
619,  86  8W  295;  Oranger  v.  Pulaski 
County,  26  Ark.  37. 

Cal. — Bamett  v.  Contra  Costa 
County,  67  CaL  77,  T  P  177;  Huff- 
man V.  Sao  Jos4Uln  County,  21  CaL 
426. 

Colo. — 2B1  Paso  County  t.  Blib.  18 
Colo.  474,  33  P  184. 

Conn.-r-DaIy  v.  New  Haven.  89 
Conn.  644,  88  A  897.  Compare  Lewis 
V.  Litchfield^  2  Boot  428  (discussing 
the  rule). 

Ga.~ButtB  County  v.  Johnson,  136 
Oa.  364,  71  8£1  428;  Pool  v.  Warren 
County,  123  Ga.  206,  61  SB  328;  Pax- 
ton  V.  Berrien  County,  117  Ga.  891, 
46  BE  266:  Scales  v.  Ordinary,  41  Ga. 
226;  Floyd  County  r.  Baker,  11  Ga. 
A.  188,  74  SB  936.  Compare  Parker 
V.  Spalding  County,  134  Ga.  69,  67 
SB  404  (where  it  was  said  that  a 
county  is  not  liable  unless  a  statute 
expressly,  or  by  necessary  Implica- 
tion, so  provides). 

111.— White  V.  Bond  County.  68  III. 
297,  11  AmR  66;  Hedges  v.  Hadison 
County,  6  IIL  667  (holding  that  the 
action  must  be  against  the  agent  of 
the  county  as  an  Individual). 

Ind. — Jasper  County  v.  AUman, 
142  Ind.  673,  42  NB  206,  89  LRA  68 

{overr  Sullivan  County  v.  Amett.  116 
nd.  438,  19  NB  299;  Howard  County 
V.  Legg,  110  Ind.  479,  11  NB  612; 
Knox  County  v.  Montgomery,  109 
Ind.  69,  9  NB  690:  Vaught  V.  John- 
son Coun^,  101  Ind.  123:  Howard 
County  T.  Legg,  93  Ind.  623;  Mo»an 
C^ounty  v.  Prltchett,  85  Ind.  68;  Tea- 
ger  v.  Tippecanoe  Tp.,  81  Ind.  46; 
Prltchett  v.  Morgan  County,  62  Ind. 
210:  House  v.  Montgomery  County, 
60  Ind.  680,  88  AmR  667];  Johnson 
County  V.  Relnier,  18  Ind.  A  119,  47 
NB  642;  Johnson  <^un^  v.  Hemp- 
hill, 14  Ind.  A  212,  42  NB  760. 

Kan. — Marlon  County  v.  RlggSt  24 
Kan.  266. 

Ky. — Wheatly  v.  Mercer,  9  Bush 
704. 

La.— King  v.  St.  X^dry  Police 
Jury,  18  La.  Ann.  868. 

Mass. — Mower  v.  Leicester,  9 
Mass.  247.  6  AmD  68. 

Mich.— klles  Tp.  V.  Martin,  4  Mich. 
667.  69  AmD  838. 

Minn. — Altnow  v.  Sibley,  SO  Minn. 
186,  14  NW  877.  44  AmR  191. 

Miss. — Brabham  v.  Hinds  County, 
64  Miss.  863.  28  AmR  368. 

Mo. — Pundmam  v.  St.  Charles 
Countr,  110  Mo.  694.  19  8W  732; 
Clark  V.  Adair  County.  79  Mo.  686; 
Reardon  v.  St.  Louis  County,  26  Mo. 
666. 

Nebr. — ^Woods  v.  Colfax  County,  10 
Nebr.  652,  7  NW  269. 

N.  J, — Sussex  County  v.  Strader, 
18  N.  J.  U  108,  36  AmD  530  [foil 
Cooley  v.  Basex  County,  27  N.  J.  L. 
4151. 

N.  Y. — Qasign  v.  Livingston 
County,  26  Hun  20;  Bartlett  v.  Cro- 
sier, 17  Johns.  489.  8  AmD  428  [rev 
15  Johns.  2601. 

N.  C. — Templeton  v.  Beard.  169  N. 
C.  63,  74  SB  736;  White  v.  Chowan, 
90  N.  C.  437,  47  AmR  534. 

N.  D. — VatI  v.  Amenla,  4  N.  D.  289, 
69  NW  1092. 

Or. — Jones  v.  Union  (^unty,  63  Or, 
666,  127  P  781,  42  LRANS  103S:  Tem< 
pleion  v.  Linn  County,  22  Or.  313,  29 
P  796,  16  LRA  728  fdlst  McCalla  V. 
Multnomah  County,  2  Or.  424.  In  that 
It  was  decided  under  a  statute  which 
had  been  subseqtwntly  repealed]. 

8.  D.-~Ballsy  v.  Lawrence  County, 


5  8.  D.  893.  B9  NW  219,  49  AmSR 
881. 

Tenn. — Wood  v.  Tipton  County.  7 
Baxt  112,  22  AmR  661. 

Tex. — Helgel  v.  Wichita  County, 
84  Tex.  392,  19  SW  662,  21  AmSR  63. 

"The  liability  of  a  county  for  dam- 

Xs  for  injuries  resulting  to  trav- 
-s  on  lU  highways  from  defective 
bridges  is  purely  statutory,  and 
without  a  statute  ImposlnK  the  lia- 
bility there  would  be  none7'  Mobile 
County  V.  Maddox,  (Ala.)  70  S  259.  260. 

80.  Barnett  v.  Contra  CosU 
County,  «7  Cal.  77,  78.  7  P  177;  Wtn- 
bigler  V.  Los  Angeles,  4S  Cat  36; 
Crowell  V.  Sonoma  County,  26  Csl. 
813;  Huffman  v.  San  Joaquin  County. 
21  CaL  426:  Bnslgn  v.  Livingston 
C^iunty,  26  Hun  (N..  T.)  20:  Schroe- 
der  v.  Multnomah  (bounty,  46  Or.  92, 
96,  76  P  772.  And  see  oases  aupra 
note  23. 

"In  the  United  States  there  is  no 
common-law  obligation  resting  upon 
quasi  corporations,  such  as  counties, 
townships,  and  New  England  towns, 
to  repair  .  .  .  bridges  within 
their  limits,  and  they  are  not  obliged 
to  do  so  unless  by  force  of  statute 
Bven  when  .  the  legislature  enjoins 
upon  corporations  of  this  character 
the  duty  to  make  and  rei>air 
.  .  .  bridges,  and  confers  the 
power  to  .  levy  taxes  therefor,  the 
general  tenor  of  the  decisions  Is  to 
treat  this  as  a  public  and  not  a  cor- 
porate duty,  and  to  regard  such  cor- 
poratlons,  in  this  respect,  as  public 
or  State  agencies,  and  not  liable  to 
be  sued  civilly  for  damages  caused 
by  the  neglect  to  perform  this  duty, 
unless  the  action  be  expressly  given 
by  statute."  2  DiUon  Man.  Corp.  99( 
[quot  Bamett  v.  Contra  Cosu 
County,  supra], 

ST.  Roby  V.  Appanoose  County,  63 
Iowa  lis,  18  NVr  711:  Albee  v.  Floyd 
County.  46  Iowa  177;  Krause  v.  Davis 
County,  44  Iowa  141;  Huston  v.  Iowa 
County,  43  Iowa  466;  Chandler 
Fremont  County.  42  Iowa  58;  Davli 
v.  AllamtUtee  County,  40  Iowa  217; 
Kendall  v.  Lucas  County,  26  lows 
398;  Wilson  t,  Jefferson  County.  11 
Iowa  181;  Baltimore  County  v.  Baker. 
44  Md,  1  [foil  Anne  Arundel  County 
T,  Duokett,  2e  Md.  468,  82  AmD  6Sf. 
which  Is  the  leading  case  for  the 
proposition  laid  down  in  the  text, 
although  the  injury  complained  ot 
was  occasioned  by  a  defect  in  the 
road  near  the  bridge,  not  by  a  defect 
In  the  bridge  itself];  Gen  ringer  v. 
Lehl^  County.  281  Pa,  49T.  «•  A  987, 
86  LRANS  1137  (where  it  was  said 
that  In  Pennsylvania  the  rule  ie 
well  settled  that  statutes  requiring 
counties  to  repair  all  bridges  erectes 
bv  them  enforce  on  counties  liability 
for  Injuries  resulting  from  neglect 
properly  to  maintain  bridges;  it  is 
not  essential  that  the  statute  should 
impose  such  liability  in  express 
terms:  and  holding  further  that  the- 
rule  that  a  county  acting  as  a  public 
agency  is  not  liable  for  the  negli- 
gence of  its  officers  does  not  apply 
to  the  obligation  to  repair  and  pro;»- 
erly  maintain  county  bridges,  that 
being  a  positive  statutory  duty  im- 

SDSM  on  the  commissioners,  the  fol- 
llment  of  which  the  public  has  a 
right  to  demand);  MoCtormlck  v. 
mshlngton  Tp.,  112  Pa.  18S.  4  A 
164;  Dean  v, /New  Hllford  Tp.  B 
Watts  ft  S.  (Pa.)  648,  Bee  also  Eut- 
man  v,  Clackamas  County,  82  Tti. 
24,  12  Sawy.  612;  Iforrold  t.  Simco* 
County.  16  U.  C  C,  P.  43  (both  dis- 
cussing the  rule). 


For  latsr  easssi  dsrSlopmsats  and  eluuf«s  in  the  law  see  cumulative  Annotations,  same  title. 
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[(  711  bb.  Uiidar  SUtnto.  In  moat  of  the  New 
Eo^ud  states  statates  have  been  enacted  rendmi^ 
the  towns  liable,  in  certain  instances,  to  a  eiTil 
action  for  injoziea  occasioned  'by  the  nonrepair  of 
the  brid^  within  thor  limits*,"  and  in  many  other 
jariadietions  the  common  law  has  been  wholly  or 
partly  changed  as  to  the  nonliability  of  eonnties, 


towns,  or  townBhipa."  The  general  trend  of  these 
enaetmentfl  and  of  the  judicial  oonetruction  pnt  on 
them  is  an  affirmance  of  the  principle  that  the  lia- 
InUty  to  respond  for  tlie  injn]^  shonld  acc<mipany 
the  dnty  to  maintain  and  ^pair,  and  that  it  exists 
only  when  sneh  dnty  ezists,^  unless  the  municipal- 
ity voluntarily  assumes  the  duty  of  maintenance,  in 


It  Is  the  doctrine  of  our  catea 
tbat  tta«  power  to  build  and  repair 
bridges  carries  with  It  oorreBpondlnc 
dutias,  so  that  the  county  may  be 
held  liable  for  damases  resulting 
from  n^llsence  In  buildlnr  or  fall- 
ing to  repair.  Cooper  v.  Uills 
County.  69  Iowa  360,  78  NW  633; 
Horeland  t.  Ultchell  County,  40  Iowa 
J14;  Wilson  v.  JefTerson  County.  13 
Iowa  181."  Wilson  v.  WbJ>«11o 
County.  129  Iowa  77,  84,  lOS  NW  863. 
I  AnnCas  968. 

[al  Comty  mwft  bo  beaad  to  M- 
yuTo — In  jurisdictions  where  an  Im- 
plied liability  on  the  county  to  r»- 
apond  for  Injuries  is  upheld.  It  is 
essential  that  the  bridge  m  one  oom- 
monly  designated  m  'it  oounty 
brldse,"  or,  in  other  words,  one  on 
which  the  statute  Imposes  the  duty 
to  repair.  It  the  brides  is  luis  of 
mch  minor  importajice  that  the  Btat> 
ate  has  placed  the-  duty  on  some 
other  subdivision  of  the  countir,  the 
county  would  not  be  liable  ror  an 
injnry  happenlas  by  a  defect  In  such 
bridge.  Casey  v.  Tama  County,  7S 
Iowa  6SB,  ST  NW  118  (holdlns  that 
the  liability  of  the  county  did  not 
necessarily  depend  upon  the  lensth 
of  the  brldse) :  Chandler  v.  Fremont 
Conoty.  41  Iowa  B«;  Moreland  v. 
Mitchell  County,  40  Iowa  394;  Taylor 
T.  Davis  County,  40  Iowa  296;  Soper 
V.  Henry  County.  36  Iowa  364;  New- 
Un  V.  Davis,  77  Pa.  817.  See 
alBO  Howard  County  v.  lien.  03  Ind. 
623.  Uadlson  County  v.  Brown.  89 
Ind.  48:  Belntaart  v.  Martin  County, 
9  ind.  A.  572,  37  NS  38  <aU  discuss- 
Ins  the  rule). 

.is.  Conn,— Chldsey  T.  Canton*  IT 

Conn.  476. 

Oa-— Early  County  v.  Fain,  2  Qa. 
A.  288.  S8  SB  628. 

He.— Held  v.  Belfast,  SO  Me.  346. 

Uass. — Lyman  ■  v.  Hampshire 
County,  140  Mass.  311.  3  NB  211; 
Sawyer  v.  Northfleld.  7  Cusb.  490; 
Mower  V.  Leicester,  0  Mass.  247.  6 
AaD  63. 

N.  R— Morrill  v.   I>eerlnr,   3  N. 

a  S3.  * 

VL— Crockett  v.  Barre,  fi6  Vt.  269. 
23  A  147  (holdlner  that.  If  a  statute 
provided  that  a  vlllace  should  as- 
sume all  the  responsTblllty  of  the 
town  as  to  bridges  within  Its  limits, 
such  villagre  would,  by  virtue  of  the 
general  statute,  be  liable  for  the  de- 
fects of  its  bridges). 

[a]  ZUnstratlon. — The  erection 
and  support  of  the  bridge  by  a  town 
and  Its  use  by  the  public  for  thirty- 
eight  years  are  sumclent  proof  of  its 
existence  as  a  highway  to  render  the 
town  liable  for  an  Injury  occasioned 
by  Its  being  out  of  repair.  WilHams 
T.  Cummington,   IS   Pick.  (Mass.) 

so.  Iowa. — Doke  v.  Davis  County, 
117  Iowa  114,  149  NW  76. 

Kan. — Horner  v.  Atchison,  93  Kan. 
SS7.  144  P  1010;  Vlckers  v.  'Cloud 
County,  69  Kan.  86,  62  P  7S. 

Mich. — Merkle  v.  Bennington  Tp., 
n  Mich.  133,  36  NW  846. 

Nebr. — Holllngsworth  V.  Saunders 
County,  36  Nebr.  141,  64  NW  79. 

N.  j.^ — Jemee  v.  Monmouth 
COttoty.  63  H.  J.  L.  S6S.  21  A  2»6,  11 
LRA,  416. 

N.  Y. — ClapD  V.  Ellington.  87  Hun 
iil.  34  NTS  283  [aft  164  N.  Y.  781 
mem,  40  NE  1096  mem];  Hawxhurst 
V.  New  York,  48  Hun  588:  Schell  v. 
German  Flats,  64  Mlac.  446,  104  NYS 
111  (air  123  App.  Dlv.  197.  108  NYS 

o]]. — Snowden  v.  Bader,  21  Oh. 
Cir.CL  787.  12  Oh.  Clr.  Dec.  836;  Har- 
wn  County  v.  ColXman.  18  Ob.  Clr. 
CL  364,  10  Oh.  Clr.  Dec.  91.  And  see 
Tunker  v.  Sandusky.  31  Oh.  Cir.  Ct 
SS2  (boldins  that  the  bridge  of  ft 


highway  which  was  formerly  a 
state  road,  the  control  of  wbloh  has 
been  taken  over  by  the  board  of 
commissioners  of  the  county  In  which 
It  iB  located,  does  not  come  within 
the  meaning  of  Rev.  St.  S  S45,  mak- 
ing such  commissioners  liable  for 
negligence  dr  carelessness  In  keep- 
ing in  repair  bridges  established  by 
such  commissioners,  and  damages 
cannot  be  recovered  for  injuries  re- 
sulting from  such  negligence  or  care- 
lessness). 

S.  C. — Cooper  v.  Richland  County, 
76  S.  C.  202.  66  SE  968,  121  AmSR 
946.  10  LRANS  799. 

Wash. — ^Klrtley  v.  Spokane  County, 
20  Wash.  Ill,  64  P  936. 

Ont— Oolbeek  v.  Brantford  Tp.,  21 
U.  a  Q.  B.  276. 

[a]  la  Alabamai^— The  statutory 
modification  of  the  common  law  ban 
not  subjected  the  county  to  a  general 
liability,  but  only  to  a  Bpeol&l  one, 
where  It  has  &lled  to  take  a  guar- 
anty from  the  contractor  who  ouilt 
the  bridge.  Barks  v.  Jefferson 
County,  U9  Ala.  SOO.  24  8  606  (hold- 


expressly  confining  them  to  public 
highways,  a  county  is  liable  for  inju- 
ries from  a  defective  bridge  erected 
on  a  private  road,  if  no  guaranty  Is 
required  of  the  contractor);  Lee 
County  V.  Yarbrough,  86  Ala.  690,  6 
S  341  (holding  that,  where  no  guar- 
anty Is  taken,  the  liability  of  -  the 
county  is  the  same  as  would  be  the 
liability  of  the  contractor  bad  the 

8uaranty  been  exacted) ;  Oreene 
ounty  V.  Eubanks,  80  Ala.  204;  Sims 
V.  Butler  County,  49  Ala.  110;  Bar- 
bour County  V.  Horn,  4B  Ala.  649; 
Barbour  County  v.  Brunson.  86  Ala, 
862  (holding  that  the  statute  gave  a 
remedy  for  Injuries  arising  from  de- 
fects In  free  bridges  as  w&l  as  from 
those  In  toll  bridges). 

[b]  In  Oeorgl*  (1)  the  act  of  De- 
cember, 1888,  made  counties  prima- 
rily liable  for  defects  In  bridges,  but 
this  act  does  not  apply  to  bridges 
erected  before  Its  passage  (Pool  V. 
Warren  County,  123  Qa.  206.  61  SE  323; 
Warren  County  v.  Kvans,  118  Ga.  200. 
44  SE  94:  Grays  v.  Bibb  County, 
94  Oa.  698.  19  SE  1021;  Mappln  v. 
Washington  County,  92  Oa.  130,  17 
SB  1009:  Bibb  County  v.  Doreey^  90 
Ga.  72,  15  SB  647),  <2)  unless  afnce 
that  time  the  bridge  has  been  prac- 
tically rebuilt  (Warren  County  v. 
Evana,  supra);  (3)  and  previous  to 
this  statute  the  common-law  liability 
had  been  only  partly  changed  by  thts 
statute.  If  the  county  contracted 
tor  the  construction  of  a  bridge 
without  requiring  a  bond  of  guar- 
anty from  the  contractors,  as  re- 
quired by  the  code,  they  would  then 
be  liable  for  injuries  occasioned  by 
defects  in  the  bridge  (Cook  v.  De 
Kalb  County,  96  Ga.  218.  22  SE  161 
[foil  Do  Kalb  County  v.  Cook,  97  Ga. 
415,  24  SE  167];  Mackey  v.  Ordina- 
ries, 59  Ga.  SS2>:  (4)  but  If  It  did  not 
appear  that  the  bridge  was  one  built 
by  a  contractor,  and  there  had  been 
no  bond  taken,  or  It  was  not  a  toll 
bridge,  no  action  against  the  county 
would  He  (Gwinnett  County  v. 
Dunn.  74  Ga.  358;  Scales  v.  Ordinary, 
41  Ga.  226).  (6)  It  has  also  been 
held  that  the  county  is  not  liable, 
after  the  expiration  of  the  time 
within  which  the  contractor  would 
have  been  liable,  although  no  bond 
was  taken  from  him  (Dougherty 
County  V.  Newsom,  107  Ga.  811,  38 
SE  660;  Monroe  County  v.  Flynt,  80 
Ga.  486,  6  SE  173).  (6)  although  if 
a-  contractor's  bond  had  been  taken 
and  the  time  for  which  It  was  drawn 
had  expired,  and  the  county  had 


undertaken  to  keep  the  bridge  In  re- 
pair, it  has  been  held  that  Tt  would 
be  liable  for  the  Injury  (Davis  v. 
Home,  64  Ga.  69).  (7)  Where  a 
structure  which  was  built  before  the 
passage  of  the  act  of  1888  is.  after 
the  passage  of  that  act,  materially 
strengthened,  and  repaired,  the  ques- 
tion whether  a  new  bridge  was  con- 
structed or  the  old  one  merely  re- 
paired becomes  material  In  fixing  the 
liability  of  the  county,  and  la  one 
of  fact  for  the  Jury.  Kelvlngston  v. 
Macon  County,  103  Ga.  106.  29  SB 
696.  (8)  For  sufficiency  of  the  con- 
tractor's l>ond  to  exempt  the  county 
from  primary  liability  see  Mappln  v. 
Washington  County,  92  Ga.  130.  17 
SE  1009.    (9)  Under  the  act  of  18S8, 

firovldlng  that  the  county  shall  be 
table  in  every  case  for  all  Injuries 
from  defective  bridges,  whether 
erected  by  contractors  or  by  the 
county  authorities,  a  county  is  liable, 
although  the  Injuries  occurred  more 
than  seven  years  after  the  bridge 
was  constructed.  The  liability  under 
the  statute  is  unlimited  In  time,  for 
there  Is  nothing  by  wblch  to  limit  it. 
Hackney  v.  Coweta  County.  117  Oa. 
227,  43  SE  726. 

lo]  Xa  Indiana  under  Bums 
Annot  St.  (1908)  ||  7687,  7778,  the 
duty  of  repairing  a  bridge  rests  in 
the  first  instance  on  the  township, 
and  where  the  township  has  not 
snlBoient  means.  It  rests  on  the 
county,  Steutwn  Tp.  v.  Lake  Shore, 
etc..  R.  Ca,  68  Ind.  A.  629,  IDS  NB 
646. 

[d]  m  Xsnaas  under  a  statate 
providing  that  damages  may  be  re- 
covered from  a  county  for  Inlurias 
caused  by  defective  bridges  con- 
structed wholly  or  partially  by  the 
county,  a  county  is  liable  for  an  In- 
jury resulting  from  a  defect  in  any 
part  of  a  bridge  to  the  building  of 
which  it  has  oontributed  a  propor- 
tionate share,  or  a  definite  portion  of 
which  It  has  itself  eonstmcted. 
Mosier  v.  Butler  County,  91  Kan. 
826.  139  P  414. 

[e]  In  Vew  Toik  primary  respon- 
sibility for  the  maintenance  of 
bridges  Is  placed  on  towns  and  their 
offlcers.  Markey  v.  Queens,  164  N. 
T,  676,  49  NE  71,  39  LRA  46;  Hill  v. 
Livingston  County,  20  N.  T.  62- 
Knowles  v.  Chemung  County,  112 
App.  Dlv.  138.  97  NYS  1111;  Murphy 
v.  Ft.  Edward,  79  Misc.  296.  140  NYS 
886. 

[f]  IdabiUty  by  implioatlon^lt 

has  been  argued  that  a  statute  de- 
claring a  county  to  be  a  municipal 
corporation  In  efTect  changes  the 
common-law  rule  and  thereby  impli- 
edly renders  It  liable  for  injuries: 
but  this  contention  Is  not  sound  and 
Is  not  recognlxed  in  Juriadictlona 
where  the  common-law  nonliability 
of  counties  Is  adhered  to.  Scales  v. 
Ordinary.  ^1  Ga,  226;  Ahern  v.  Kings  ■ 
County.  89  Hun  148.  34  NYS  1023; 
Godfrey  v.  Queens  County,  89  Hun 
18.  34  NYS  1052;  Albrecht  v.  Queens 
County.  84  Hun  399,  32  NYS  473.  _ 

[g]  iregllgenee  of  agents  or  oSL- 
oen^The  liability  of  a  bridge 
owner  is  not  affected  by  the  fact  that 
the  failure  to  keep  the  bridge  In 
proper  repair  was  the  fault  of  hts 
agents  or  of  public  offlcera;  In  such 
cases  the  negligence  of  the  agent  or 
the  officer  is  the  negligence  of  the 
principal.  Patton  v.  Montgomery 
County,  96  Ind.  131;  Newlin  Tp.  V. 
Davis.  77  Pa.  317. 

[h]  Sooh  laws  are  not  unoonstl- 
tnucmal  as  imposing  an  unlawful 
burden  on  the  taxpayers  of  a  county. 
MehUng  V.  Cuyahoga  County,  S 
OhS&CP  328,  6  OhNP  421. 

30.  Kan.— Atchison_Coun^  v.  Sul- 
llvan.  7  K.ftj^im5<g0(<ygfe 
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which  ease  it  would  be  liable  for  its  -  negligence, 
re^trdless  of  statnte.'^  These  statutes,  being  in 
den^tion  of  the  coamion  law,  must  be  strictly  con- 
Btm^"'  And  in  order  to  maintain  an  action  under 


statutes  giving  this  riglit  for  damages  resulting 
from  neglect  to  keep  a  bridge  in  repair,  the  party 
suBtaining  the  injury  must  come  within  the  express 
language  of  the  enactment."  And  it  has  been  held 


tt  was  aald  that  the  statate  simply 
declares,  as  to  counties  and  town- 
ships, what  has  always  heen  the 
law  with  respect  to  cities,  private 
corporations,  and  individuals ). 

He.— WiUey  v.  Ellsworth,  64  Me. 
67. 

Mass. — Rouse  v.  Somerville,  ISO 
Mass.  361;  Wilson  v.  Boston.  117 
Mass.  60ft. 

Mich. — Quinlan  v.  Manistique.  86 
Mich.  22.  48  NW  172. 

N.  J. — Spencer  v.  Hudson  County, 
66  M.  J.  L.  801.  49  A  483. 

N.  Y. — Schell  V.  German  Flats.  64 
Misc.  446,  104  NTS  116  [aft  12S  App. 
Dlv.  197,  108  NTS  -219]:  BhlS  v. 
Minden,  74  NTS  90S  (holding  that 
under  the  Btalute  the  eommlssfoner 
of  highways  had  no  authority  to 
erect  the  bridge  In  question  and  that 
the  town  was  not  liable  for  Its  re- 
pair and  was  therefore  not  liable  for 
an  Injury  because  of  Its.  defects). 
To  same  effect  Spllttorf  v.  State,  lOS 
N.  Y.  105.  IB  NK  S22. 

Wis.— Green  v.  Bridce  Creek,  SB 
Wis.  449.  20  AmR  18. 

Ont. — Traversy  v,  Qloncester.  IS 
Ont.  214. 

See  Daly  v.  New  Haven,  69  Conn. 
644,  S8  A  397  (recofnlsine  the  rule). 

"It  follows,  therefore,  that  If  some 
of  the  offlcers  or  agents  of  the  board 
have  neglected  their  duty  and  have 
acted  ultra  vires  by  erecting  bridges, 
for  the  erection  of  which  no  daty 
was  cast  upon  the  county  board,  then 
the  county  municipality  cannot  be 
held."  Spencer  v.  Hudson  County, 
66  N.  J.  L.  301,  4ft  A  48S. 

[a]  lA  Wisconsin  (i)  the  liabil- 
ity rests  on  the  municipality  on 
which  the  law  casts  the  duty  of 
making  repairs  (Bishop  v.  Centralia. 
40  Wis.  669.  6  NW  368);  <2)  and 
the  fact  that  a  village  has  occasion- 
ally matde  slight  repairs  on  a  town 
bridge  within  its  limits  will  not  ab- 
solve the  town  from  Its  liability 
(Spearbracker  v.  Larrabee,  64  Wis. 
673.  26  NW  666).  (3)  As  to  the 
sutnclency  of  the  adoption  of  -  a 
bridge  to  estop  the  town  from  claim- 
ing that  it  is  not  a  lawful  bridge 
■ee  Houfe  v.  Pulton.  34  Wis.  608.  17 
AmR  463. 

81.  Greenwood  v.  Westport,  60 
Fed.  660,  673  (where  a  town,  having 
voluntarily  assumed  the  mainte- 
nance of  a  draw  in  a  brldse.  was  held 
liable  for  negligence  In  the  operation 
thereof,  the  court  saying:  "It  is 
under  the  same  obllgatlone  In  refer- 
ence to  the  performance  of  said  un- 
dertaking, and  is  liable  to  the  same 
extent  for  negligence  therein,  as  a 
private  person  or  corporation  en- 
gaged In  a  similar  undertaking  for  a 
purely  private  purpose");  Jollet  v. 
Verley.  35  111.  68,  86  AmD  342.  See 
also  Hunter  v.  Dwight  Tp.,  157  Mich. 
634,  122  NW  267  (holding  that  a  town 
which  has  agreed  with  an  adjoining 
township  to  divide  a  line  road  for 
the  purpose  of  repair,  and  after- 
ward takes  charge  of  its  part  of  the 
way  and  maintains  a  bridge  thereon 
for  many  years,  Is  liable  rbr  neglect 
to  repair,  although  It  failed  properly 
to  record  evidence  of  the  contract, 
as  required  by  the  statute  In  force 
at  the  time,  and  It  cannot  take  ad- 
vantage of  its  own  failure  properly 
to  makke  record  evidence  of  the  con- 
tract). Compare  Albany  v.  Cunltft, 
Z  N.  T.  166  Irev  2  Barb.  190]  (dis- 
cussing this  question). 

[a]  Adoption  of  bridge;  wliat  Is 
WOTi  rt  bridge  connecting  with  a 
town  road  on  the  west  side  of  a 
river  was  built  and  maintained  by 
persons  living  on  the  east  side  where 
there  was  no  road,  the  town  board 
expressly  refusing  to  extend  the 
highway  across  the  river  and  re- 
fusing to  assist  in  building  the 
bridge,  doing  nothing  to  keep  It  In 


repair,  not  treating  it  as  part  of  the 
highway,  and  merely  allowing,  on 
request,  the  persons  who  built  it  to 
use  in  its  repair  boards  which  had 
been  removed  from  a  culvert,  and 
were  not  then  needed  by  the  town. 
It  was  held  that  the  town  had  not 
adopted  the  bridge  as  part  of  the 
highway  so  as  to  be  liable  for  In- 
Jury  to  a  traveler  from  Its  defective 
condition.  Curtlss  v.  Bovlna,  181 
Wis.  660.  120  NW  401. 

ib]  AdontioM  of  liridgst  MtoppsL 
L  town  Is  not  estopped  to  deny 
that  a  bridge  privately  huilt  la  part 
of  its  highway,  so  as  to  make  it  li- 
able for  Injury  from  dsfeota  therein, 
unless  the  evidence  clearly  shows  Its 
adoption  as  part  of  the  hif^way. 
Curtlss  v.  Bovlna,  188  Wis.  660,  120 
NW  401. 

[c]  *f&acal  eooBtr  road"  omu^ 
strosd^The  bridge  connecting 
streets  In  a  olty,  which  L.  (1896) 
p  421  authorises  the  olty  to  acquire 
and  provides  that  on  being  so  ac- 
quired it  Blwll  be  turned  over  to  the 
county  which  shall  take  charge  of. 
manage,  and  pperata  it  aa  a  Aree 
bridge,  and  collect  taxes  to  keep  it 
in  good  condition  and  repair,  is  not, 
when  BO  turned  over  to  the  county, 
a  "legal  county  road."  for  Injury 
from  defset  in  which  Seas.  L..  (1908} 
pS80  I  EB  mi^es  the  county  liable. 
By  no  posBlbIs  construction  oan  the 
term  be  held  to  Include  a  city  street 
or  bridge.  Schroeder  v.  Multnomah 
County.  46  Or.  92.  76  P  772. 

S8,  Tunker  v.  Sandusky,  81  Oh. 
Clr.  Ct.  662;  Jones  v.  Union  County. 
63  Or.  666.  127  P  781,  42  LBANS 
1086:  McFerren  v.  Umatilla  County. 
27  Or.  811,  40  P  1013. 

33.  Wilson  v.  Ulvsaee  Tp.,  72 
Nebr.  807,  101  NW  986,  »  AnnCas 
1163  and  note;  James  v.  Wellston 
Tp..  18  Okl.  66,  90  P  100,  18  LRANS 
1219.  11  AnnCas  988;  Jones  v.  Union 
County,  C8  Or.  866,  127  P  781,  42 
LRANS  1036;  Templeton  v.  Linn 
County,  22  Or.  SIS,  29  P  796,  16 
LRA  780. 

ra]  Bestrlotlon  of  vtatntory  Ua- 
blUty  to  traTslers  only. — (1)  The 
Massachusetts  statute  allowing  an 
action  against  a  town  for  injuries 
received  by  reason  of  a  defective 
bridge  is  restricted  In  Its  application 
to  travelers  only,  and  It  was  there- 
fore held  that  a  city  would  not  be  li- 
able for  Injuries  received  by  a  mem- 
ber of  a  crew  of  a  vessel  who,  in 
loosening  the  ship's  rigging,  was 
injured  by  a  defect  In  the  draw  of 
the,  bridge,  he  not  being  a  traveler 
within  the  meaning  of  the  statute. 
McDougall  V.  Salem,  110  Mass.  21. 

(2)  This  is  also  true  under  the  stat- 
ute of  Vermont  providing  that.  If 
damage  occurs  to  a  person  or  to  his 
property  by  reason  of  the  Insufflcl- 
ency  or  want  of  repair  of  any  bridge, 
the  person  sustalnlne  damage  may 
recover  therefor.  "The  necessary 
implication  is  that  highways  are  for 
the  purpose  of  travel."  Mobus  v. 
Waltsfleld,  76  Vt.  122,  125.  B3  A  775. 

(3)  And  a  town  Is  not  liable  unless 
the  one  injured  is  at  the  time  of  the 
Injury  a  traveler  on  the  bridge 
(Mobus  V.  Waltsfleld,  supra;  Baxter 
V.  Wlnooskl  Turnp.  Co..  22  Vt.  114. 
62  AmD  84),  (4)  nor  unless  the  In- 
Jury  Is  to  the  person  or  property  of 
the  traveler  (Mobus  v.  Waltsfleld, 
supra).  (6)  And  under  a  statute  pro- 
viding for  the  accrual  of  liability 
when  any  "traveler  or  person"  ts 
Injured,  It  is  held  that  an  Injury  to 
a  stray  horse  which  has  broken  from 
an  Inclosure  and  Is  running  at  large 
Is  not  within  the  meaning  of  the  law. 
Lee  County  v.  Tarbrough,  86  Ala. 
590,  6  S  341.  (6)  But.  under  a  stat- 
ute relating  to  any  person  who 
"shall,  without  contributory  negli- 
gence." etc.,  it  Is  not  necessary  that 


the  Injured  party  be  a  traveler,  and 
one  who  Is  lawfully  under  the  bridge 
may  recover.  Vlckers  v.  Cloud 
County,  69  Kan.  86.  62  P  7S.  (7) 
While  plalntllTs  husband  and  son 
were  driving  over  a  bridge.  It  broke, 
and  the  husoand  and  the  son,  horses, 
and  the  cart,  were  precipitated  to 
and  among  the  broken  fragments  of 
the  bridge  to  the  waterway  beneath. 
Plaintiff  went  to  their  assistance, 
and  while  on  the  bridge  extricating 
her  husband  was  kicked  and  injured 
by  the  horses  as  they  floundered, 
and  was  also  Injured  by  the  falling 
fragments  of  the  bridge  and  the  cart. 
It  was  held  that  It  oould  not  be  said 
as  matter  of  law  that  plaintiff  was 
not  a  traveler  on  the  bridge  at  the 
time  of  the  Injury.  Mobus  v.  Walts- 
fleld. 76  Vt.  12B.  68  A  775. 

^[b]  Safeota  wltUa  tt*  Twaaf  g 
of  tlw  atatatSi— (1)  The  removing  elf 
the  auperatructure  of  a  bridge  is  a 
defect  within  the  meaning  of  a  etat- 
u;te  making  the  county  liable  for  de- 
fects In  its  bridges  (Atchison  County 
V.  Sullivan.  7  ffiln.  A.  162,  Bl  P  142). 
(2)  and  so  Is  a  hole  in  a  highway 
resulting  from  failure  to  repair  the 
wall  of  the  bridge  (Keeler  v.  Bur- 
lington County,  79  N.  J.  L.  4S6,  75 
A  432).  (3)  So  it  has  been  held  that 
a  bridge  floor  was  unsafe  where  the 
planks  were  warped  and  laid  loosely 
on  the  stringers  with  a  tendency  to 
slip  on  account  of  the  bridge  not 
being  level,  and  where  there  was  no 
railing.  Thompson  v.  Bath,  142  App. 
Dlv.  331.  126  NTS  1074  [aff  205  N. 
T.  mem  673,  98  NE  1117  meml.  (4) 
It  has  been  held  also  that  a  depres- 
sion or  difference  In  levels  between 
the  planking  and  the  header  appurte- 
nant to  a  bridge  over  the  abutments 
and  cobblestone  fllUng  required  to 
protect  the  abutment  and  to  com- 
plete a  bridge  structure,  the  natural 
tendency  of  which  was  to  produce 
jolts  of  a  passing  wagon,  consti- 
tuted a  defect  in  Xh%  bridge  within 
L.  (1893)  p  47  c  69  9  1.  making  towns 
liable  for  damages  occurring  to  anjr 
person  traveling  on  a  brldxe  hj 
reason  of  a  defect  rendering  It  un- 
suitable for  travel,  although  such 
depression  arose  from  wear  and  not 
from  faulty  construction.  Wilson 
V.  Barnstead,  74  N.  H.  7S,  %S  A  2SS. 
(6)  On  the  other  hand,  an  elevation 
of  the  plank  of  a  bridge  three  inches 
higher  than  the  surface  of  the  street 
was  not  such  a  defect  that  common 
experience  would  suggest  that  Injury 
would  likely  be  caused  thereby. 
Hynes  v.  State,  63  Misc.  692.  liS 
NTS  621.  (6)  And  an  Injury  oc- 
casioned by  an  animal  taklns  fright 
at  a  placard  placed  on  a  bridge  with- 
out the  knowledge  of  the  countv 
commissioners,  and  which  was  taken 
down  by  them  as  soon  as  their  at- 
tention was  called  to  it,  does  not 
arise  from  any  "defect"  in  the 
bridge,  within  the  meaning  of  k 
statute  making  the  county  liable. 
Acker  V.  Anderson  County,  20  S.  C. 
49B.  (7>  So  it  has  been  held  that  an 
injury  caused  by  a  hole  In  earth 
placed  on  a  public  bridge,  made  by 
the  washing  away  of  the  earth  by 
water  running  over  the  bridge,  the 
opening  not  being  large  enough  to 
carry  off  the  water,  was  not  an  in- 
Jury  caused  bv  a  defective  bridge, 
within  Pol.  Code  (1896)  I  603.  mak- 
ing a  county  liable  primarily  for  all 
Injuries  caused  by  a  defective  bridge. 
The  Injury  was  not  caused  by  any 
defective  bridge  within  the  meaning 
of  the  term  "bridges"  employed  In 
S  603.  Parker  v.  Spalding  County, 
134  Oa.  69,  67  SB  404. 

[c]  ZBJnrles  ooanxrlac-  daring  x*- 
PMri, — In  a  suit  under  the  Bridge 
Act  S  9  (1  Gen.  St.  p  307),  giving  a 
right  of  action  to  one  injuried  through 
the  wrongful   neglect   to   repair  a 
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that  the  duty  of  a  county  respecting  the  mainte- 
nance of  bridges  is  to  be  determined  by  the  law  in 
force  at  the  time  of  the  aeeident  and  not  by  the  law 
SQbaeqnently  in  force.*' 

[i  72]  <b)  OtUes  or  VtilagM.  Majority  mlo.  By 
the  great  weight  of  aathority,  whra  the  corporation 
is  a  purely  municipal  one,  created  at  the  request 
and  for  the  )oeal  advantage  and  eonvmiienee  of  the 
inhabitants  thereof,  such  as  a  eity  or  village,  and 
the  duty  to  maintain  or  to  repair  its  bridges  is 
volnntarily  assumed  by  it,  or  is  imposed  by  statute 
or  charter,  a  corresponding  liability  rests  on  it  to 
ivsptmd  in  damages  to  those  injured  by  neglect  to 
perform  such  duties,"  and  it  is  one  of  which  a  city 
«&not  divest  itself  so  as  to  avoid  liability  for  neg- 
ligenceand  this  liability  extends  to  injuries  both 
to  persons  and  to  property.''  It  has  been  said  thatf 
whert  a  bridge  is  a  part  of  a  street,  the  city  owes 
tbe  same  duty  in  respect  thereof  that 'it  owes  to 

brldfO,  with  the  repair  of  which  the 
muaTctpallty  Is  chargeable,  plaintiff 
cannot  recover  where  the  Injury  oc- 
cnrred  when  the  autborltlen  were  ac- 
tually engased  In  making  th«  repairs 
required,  as  the  wrongful  neglect 
to  repair  must  he  continuing  when 
the  damage  results.  When  the  re< 
pain  haa  begun,  "the  neglect  had 
come  to  an  end.  and  the  plalntm 
could  not  maintain  hie  action  be- 
caase  the  repairs  had  not  been  be- 
gan  eoon  enough."  ISattlage  v.  Hud- 
mn.  etc..  Counties,  72  N.  J.  li.  fiO. 
IL  SO  A  19B. 

M.  Howard  County  v.  Legg,  9S 
Ind.  B2S. 

S5.  U.  S.— Nebraska  City  v.  Camp- 
bell. 2  Black  E90,  IT  Z*  ed.  271: 
Welsfatman  v.  Washington  Coro..  1 
Black  »,  17  L.  ed.  62.  See  also  Oreat 
Lakes  Towing  Co.  v.  XCeltey  Island 
Ume.  etc.  Co.,  176  Fed.  492,  100 
CCA  I0«. 

Ala/— 8moot  v.  Wetumpka,  14  Ala- 
ill. 

Colo.— El  Paso  County  v.  Bleh,  It 
Colo.  474,  3S  F  184:  Denver  v.  Duns- 
more.  7  Colo.  32S,  S  P  70B. 

TIL— Lehigh  Valley  Transp.  Co.  v. 
rhicago,  22f  111.  581.  S6  NB  1092  [aff 
141  in.  A.  8181;  Gatham  v.  Chicago, 
:36  IlL  9,  26  NB  152,  19  LRANS  1178, 
is  AnnCas  8Z0  and  note  [aff  129  III. 
A.  3531;  MarselUea  v.  Howland,  124 
111.  6'I7,  IS  NB  SB3  [aff  28  III.  A. 
101,  and  foil  Hareellles  v.  KIner,  84 
111.  A.  35B];  White  v.  Bond  County, 
58  111.  297,  11  AmR  65;  Mechanlcs- 
burg  r.  Meradlth,  64  111.  84;  Neleon 
V.  Rockford.  186  111.  A.  288;  Chicago 
V.  O-Halley,  96  111.  A.  365  [aff  196 
111.  197,  68  NB  652]. 

Ind. — Boewell  v.  Wakely,  149  Ind. 
6i.  48  NB  637:  Goahen  v.  Myera.  119 
Ind.  196,  21  NB  667  (holding  that 
proof  that  the  city  had  taken  charge 
of  and  graded  the  highway  on  which 
the  bridge  was  built  was  sufficient 
to  sustain  the  conclusion  that  it  waa 
liable  for  the  defects  of  the  bridge); 
Lowrey  v.  Delphi,  65  Ind.  260;  Ht- 
fert  V.  Greencaatle,  48  Ind.  574 ; 
ConDersvlUe  v.  Snider,  31  Ind.  A.  218, 
CT  NE  555. 

Iowa. — McCullom  v.  Black  Hawk 
County,  21  Iowa  409;  Rusch  v.  Daven- 
port. C  Iowa  443  Otoldinff  that  the 
Iowa  act  of  Jan.  22,  18SS,  did  not 
create  a  road  district  as  a  corpora- 
tion separate  and  diatlnct  from  the 
city,  and  that  the  city  Itaelf  was 
liable  for  the  Injury). 

Kan. — Roaedale  v.  Goldlng,  56  Kan. 
167.  40  P  '284;  Eudora  v.  Miller,  30 
Kan.  494,  2  P  685, 

Ky. — Irvine  v.  Wagers,  12  KyL  507. 

La. — Cusimano  v.  New  Orleans, 
123  La.  565,  49  S  195:  Buechner  v. 
New  Orleans,  112  Iol.  699.  86  8  603, 
104  AmSR  456.  66  LRA  334. 

Mass. — Meaney  v.  Boston,  194 
Mass.  396,  SO  NE  522. 

Mich— Nlles  Tp.  V.  Martin,  4  Mich. 
69  AmD  338. 

Minn. — Grant  v.  Bralnerd,  86  Minn. 
126,  SO  NW  307;  Altnow  v.  Sibley.  80 


Minn.  186,  14  NW  877,  44  AmR  191. 

Mo. — Jordan  v.  I&nnlbi^.  87  Mo. 
«7I. 

N.  T. — Langlols  City  v.  Cohoes,  68 
Hun  226,  11  NTS  908:  Bnaign  v.  Liv- 
ingston County,  25  Hun  20  (holding 
that,  where  the  city  has  declared  a 
bridge  open  to  public  travel.  It  can- 
not claim  that  It  had  no  rl^t  to 
maintain  It  and  therebv  asoape  lia- 
bility); Schomar  v.  Elochester,  IS 
AbbNCas  57. 

N.  a— White  V.  Chowan.  »«  N.  C. 
487.  47  AmR  B84. 

Oh.— -Uooney  v.  St.  Hary's.  IB  Oh. 
Ctr.  Ct  448.  8  Oh.  CIr.  Dec.  841. 

Pa. — ^Blobenhofer  v.  Philadelphia. 
248  Pa.  36B,  92  A  106B;  Bhie  Cl^  v. 
Schwingle,  22  Pa.  884,  SO  AmD  S7 
(recognising  the  doctrine  of  the  text, 
although  the  Injury  In  the  case  arose 
from  a  defective  street,  not  from  a 
bridge), 

Utah.— Haekar  v.  Bait  Lake  City. 
29  Utah  247,  Bl  P  81,  4  AnnCae  824. 

Wash.— Zolawenskl  v.  Aberdeen,  72 
Wash.  96,  129  P  1090. 

W.  Vs. — Cavender  v.  Charleston,  62 
W.  Va.  664,  B9  SB  782. 

Man. — ^Noble  v.  Turtle  Mountain, 
16  Man.  B14;  Curie  v.  Brandon,  IB 
Man.^  122. 

[a1  Oottslfteratlons  on  which  nlo 
based. — "There  Is  a  distinction,  in 
this  respect,  between  municipal  cor- 
porations created  by  charter  and 
vested  by  the  government  with  a 
portion  of  its  sovereign  power  for 
their  peculiar  benefit,  and  counties 
and  towns  which,  like  aaaembly  and 
aenatorlal  distrlcta,  are  mere  politi- 
cal divisions  organised  for  the  con- 
venient exercise  of  portions  of  the 

foliticat  power  of  the  State.  In  the 
armer  class  of  cases,  the  surrender 
by  the  government  of  a  portion  of  Its 
aoverelgn  power  to  the  municipality, 
if  accepted  by  the  latter,  has  been 
regarded  as  affording  a  consideration 
for  an  Implied  undertaking,  on  the 
part  of  the  corporation,  to  perform 
the  duties  Imposed  by  the  charter, 
a  neglect  of  which  will  render  the 
corporation  liable,  not  only  to  a  pub- 
lic prosecution  by  Indictment,  but  to 
a  private  action  at  the  suit  of  any 
person  Injured  by  such  neglect.^' 
Ensign  V.  Livingston  County.  86  Hun 
(N.  Y.)  20,  22. 

36.  Chicago  v.  Oathman,  139  111. 
A.  253  [aff  236  111.  9.  86  NE  162,  19 
LRANa  1178.  15  AnnCas  8301. 

37.  Winona  v.  Botzet.  169  Fed.  321. 
331,  94  OCA  668,  23  LRANS  204; 
Clayton  v,  Henderson,  103  Ky.  228, 
44  SW  667.  20  KyL  87,  44  LRA  474; 
Allen  V.  Boston,  159  Mass.  324,  34 
NE  619,  38  AmSR  423;  Ft.  Worth  v, 
Crawford,  74  Tex.  404.  12  SW  62,  IB 
AmSR  840. 

"The  duty  Imposed  on  the  munici- 
pality to  -  avoid  unnecessary  Injury 
to  persons  is  at  least  as  imperative 
and  sacred  as  the  duty  to  avoid  In- 
Jury  to  their  property."  Winona  v.- 
Botzet,  supra. 

38.  Chicago  v.  (3athman.  139  111. 


other  parts  of  the  street."  A  city,  however,  is  not 
liable  for  injuries  caused  by  a  defective  bridge  out- 
side of  its  corporate  limits  and  admittedly  a  part 
of  the  public  road  of  the  county,  although  by  statu- 
tory authorization  the  bridge  was  built  by  the  city^ 
there  being  nothing  in  the  statute  authorizing  the 
city  to  maintain  the  hridge-,"*  nor  is  it  liable  for  in- 
juries resulting  from  defects  in  a  brid^  within  it^ 
limits  of  which  it  has  no  control  or  which  it  has 
never  aee^ted.^ 

Ifinori^  mle.  So  in  some  jurisdictions  cities  and 
villages  are  considered  as  being  on  the  same  footing 
as  counties,  and  although  the  duty  to  repair  is 
assumed  by  them  or  imposed  on  them  by  statute, 
this  does  not  render  them  liable  for  injuries  due  to 
n^lect  to  repair,  the  view  being  taken  that  no  such 
liability  can  arise  in  the  absence  of  a  statute  ex- 
pressly 80  providing.^ 

[f  73]  (8)  Wlisre  Dnty  To  Kepalr  U  on  Indirid- 

A.  263  [aff  286  111.  9,  86  NE  152,  19 
LRANS  1178.  16  AnnCas  880]. 

88.  Montezuma  v.  L«w,  1  Ga.  A. 
679,  57  SE  1026. 

40.  Ga. — Sandersville  v.  Hurst. 
Ill  Oa.  453,  36  SB  767;  Balton  v. 
Vinton,  73  Ga.  99. 

N.  Y. — Carpenter  v.  Cohoea,  81  N. 
T.  21.  87  AmR  468  [diet  Sewell  v. 
Cohoea,  76  N.  Y.  46.  31  AmR  418] 
(holding  that  the  fact  that  the  state 
permitted  the  uae  of  a  bridge  over 
a  canal  as  a-hl^way  does  not  Im- 
pose on  a  city  uia  duty  of  guarding 
the  approaches,  and  that  the  city, 
having  no  right  to  construct  a  railing 
thereon,  la  not  guilty  of  any  neglect 
of  duty  fOr  omitting  so  to  do):  Schell 
V.  German  Flatts,  64  Miac.  44B,  104 
NTS  116  (aflC  123  App.  DlV,  197.  103 
NTS  219]. 

Ob.— Sullivan  v,  Newark.  6  OhB* 
CP  38B,  7  OhNP  666. 

Pa.— Grant  v,  Dickson,  286  XhL  536, 
84  A  464. 

R  I. — Johnson  v,  Lee.  96  A  601 
(holding  that,  where  the  state  hoard 
of  publlo  roads  has  superviaion  of 
a  bridge  within  a  city  under  L. 
[1912]  c  846  It  I,  6.  providing  that 
all  bridges  so  constructed  or  repaired 
shall,  on  the  completion  of  such  con- 
atructlon  or  repair,  become  a  part  of 
the  atate  highway  ayatem,  and  ahall 
be  repaired  and  maintained  by  the 
atate  under  the  supervision  of  the 
state  board  of  public  roads,  a  city 
within  the  territorial  IlmlU  of  which 
the  bridge  is  situated  Is  not  liable 
for  personal  Injuries  resulting  from 
a  defect  therein). 

[a]  Briags  not  formally  acooptoA 
torn  nsod  as  highway,^ — Nothwlth- 
standlng  a  bridge  may  have  been  con- 
structed by  the  state  and  not  for- 
mally accepted  by  the  city.  If  it  has 
been  permitted  by  the  city  to  be  used 
as  a  part  of  its  highway  ayatem  and 
If  the  city  graveled  the  approachea 
thereto,  the  city  Is  liable  for  injury 
to  property  resulting  from  Its  state 
of  disrepair.  Lawrence  v.  Channa- 
hon,  157  III.  A.  660. 

41.  Gray  v.  Bateaville,  74  Ark.  619, 
86  SW  296;  Collier  v.  Ft.  Smith,  73 
Ark.  447,  84  SW  480,  66  LRA  237: 
PL  Smith  V.  York.  62  Ark.  84,  12 
SW  167;  ArkadeUihIa  v.  Windham. 
49  Ark.  139.  4  SW  460.  4  AmSR  32; 
Daly  V.  New  Haven,  69  Conn.  644,  38 
A  397. 

[a]    In  anpport  of  this  view  It  waa 

said  that  the  rule  as  to  the  liability 
of  counties  should  be  applied  to 
cities.  "Like  counties,  they  are  a 
part  of  the  machinery  of  the  State, 
and  are  Its  auxiliaries  In  the  Impdrt- 
ant  business  of  municipal  rule  and 
internal  administration,  and  their 
functions   are   almost   wholly  of  a 

fublic  nature.  Like  counties,  their 
unctiona,  rights  and  privileges,  are 
under  the  control  of  the  Legislature, 
and  may  be  changed,  modified  or  re- 
pealed, as  a  general  rule,  as  the  exi- 
gencies of  the  public  service  or  the 
public  welfare  may  demand.   .    .  i 
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aaL  Where  a  municipality  is  chafed  with  an  abso- 
lute duty  to  maintain  the  bridges  within  its  limits, 
the  fact  that  a  corporation  or  an  individual  is  also 
obligated,  either  by  common  law  or  by  statute,  to 
repair  a  particular  bridge  therein  does  not  absolve 
the  municipality  from  its  duty  to  the  public  to  see 
that  the  bridge  is  in  proper  repair;  and  it  is  liable 
to  an  individual  for  injuries  sustained  by  neglect 
of  this  duty.*^  If  the  duty  of  the  municipality  is 
qualified  and  not  absolute  the  rule  would  seem  to  be 
otherwise 

74]  (3)  When  Built  over  Boundaries.  With 
regard  to  boundary  bridges  the  same  general  prin- 
ciple governs ;  if  the  duty  to  maintain  and  to  repair 
exists  jointly,  the  liability  for  the  injury  from  a 
n^lect  of  this  duty,  whether  arising  by  virtue  of 
statute  or  on  commou-l&w  principles,  will  be  found 
to  be  a  joint  one  and  the  fact  that  the  bridge  may 
have  been  built  by  and  at  the  separate  expense  of 
one  of  the  mnnicipalities  is  of  no  importance."  If 
one  is  compelled  to  respond  in  damages  for  injuries 
due  to  a  neglect  of  duty  contribution  may  be  had 
against  the  other." 

When  liaUli^  is  severaL  Where  the  duty  to 
repair  a  boundary  bridge  is  so  apportioned  that  each 
town  or  townEdiip  is  required  to  repair  a  specified 
part  of  the  bridge,  each  town  or  munieipality  would 


Before  the  Incorporation  of  the  town 
or  city  the  county  was  charged  with 
the  duty  of  keeping  Us  highways  In 
repair.  When  the  town  or  city  be- 
comes incorporated  that  duty  is 
transferred  to  the  town  or  city,  from 
one  governmental  agency  to  another. 
The  object,  purpose,  reMon  and  char- 
acter of  the  duty  are  the  same  in 
both  cases.  This  being  true,  there 
can  be  no  reason  why  the  town  or 
clUr  shall  be  any  more  liable  to  a 
private  action  for  neglect  to  perform 
this  duty  than  the  county  previously 
was,  unless  the  statute  transferring 
the  duty  clearly  manifests  an  Inten- 
tion in  the  Legislature  to  Impose  this 
liability."  Arltadelphia  v.  Windham, 
49  Ark.  189,  141,  4  SW  450,  4  AmSR 
S8. 

49.  Iowa. — ^Fowler  v.  Strawberry 
Hill.  74  Iowa  644,  S8  NW  fi21. 

Hd. — Byler  v.  Allegany  County,  49 
Hd.  iMTii  AmR  £49. 

N.  y.— Tlemey  v.  Troy,  41  Hun  120. 

Tex.— Gulf,  etc.,  R.  Co.  v.  Sandifer, 
29  Tex.  Civ.  A.  SE8.  69  8W  461. 

Ont. — Traversy  v.  Oloucester,  15 
OnL  214. 

[a3  Thus  it  has  been  held  that, 
where  a  railroad  company  constructs 
on  its  right  of  way  a  bridge  over  a 
ravine  together  wlui  approaches,  the 
bridge  ana  the  approaches  being  like- 
wise in,  and  constituting  a  part  of, 
the  riMtrdway  of  a  city  street,  and 
the  whole  leading  up  to  the  railroad 
crossing,  and  one  oi  the  approaches 
Is  dangerous  to  travelers  from  want 
of  a  guard  rail  to  prevent  falling 
over  Its  side  Into  the  rocky  ravine 
nine  feet  below,  both  the  city  and  the 
railroad  company  are  liable  for  In- 
juries to  travelers  thereby  occa- 
sioned. Gulf,  etc..  R  Co,  V.  Sandifer, 
29  Tex.  Civ.  A.  356.  69  SW  461. 

43.  Wilson  v.  Boston,  117  Mass. 
609;  White  v.  Qulnoy,  97  Mass.  430 
[dlsappr  dictum  In  Com.  v.  Deerfleld, 
6  Allen  (Mass.)  449];  Sawyer  v. 
Northfleld.  7  Cusb.  (Haaa)  490 
[appr  Rouse  v.  Somarvllle,  ISO  Mass. 
361  f. 

44.  Conn. — Tolland  v.  WlUIngton, 
26  Conn.  678. 

Mass. — Lyman  v.  Hampshire 
County,  140  Mass.  311,  3  NE  211 
(and  the  fact  that  the  town  hod 
always  made  the  repairs  and  charged 
one  half  of  the  expense  to  the  county 
constitutes  no  defense  In  the  action 
against  the  county). 

Nebr. — Bethel   v.  Pawnee  County, 


9B  Nebr.  208,  145  NW  S6S  (JolnUy 
and  severally  liable). 

N.  J. — Ripley  v.  Bssez  County,  40 
N.  J.  U  46. 

N.  Y. — L«e  V.  Saratoga,.  160  App. 
Dlv.  112,  146  NTS  106:  Shaw  v.  Pots- 
dam. 11  Ann.  Dlv.  608,  42  NTS  779: 
Clapp  V.  Ellington,  87  Hun  542,  84 
NTS  283  [aff  164  N.  Y.  7B1  mem,  40 
NE  1096  mem]  (holding  that  a  bridge 
which  Is  partly  In  one  town  and 
partly  in  another  Is.  In  each  town, 
within  L.  [1881]  c  700,  declaring 
towns  liable  for  damages  by  reason 
of  defective  bridges  In  such  towns); 
Hawxhurst  V.  New  York,'  43  Hun  688 
(holding  that  under  the  special  stat- 
utes on  which  the  case  depended  the 
duty  of  eaoh  municipality  extended 
to  a  whole  bridge,  and  therefore  an 
action  nolght  be  brought  against 
either);  Tneall  v.  Yonkers,  21  Hun 
266  (holding  that  under  ths  general 
statute  the  action  must  be  brou^t 
jointly):  Bryan  v.  Landoo.  S  Hun  fiuO, 
6  Thomps.  &  C.  624. 

Ont. — ^UoHardy  v.  Elllce  Tp^  1  Ont 
A.  628  [allowing  app  S7  U.  C  Q.  B. 
680]. 

[a]  m  Oeoigto  It  is  held  that 
Pol.  Code  (1896)  |  608,  making  coun- 
ties primarily  liable  for  injuries 
caused  by  detective  bridges,  is  Inap- 
plicable to  a  bridge  over  a  water- 
course dividing  two  counties  to 
which  gs  367,  871,  providing  for  the 
construction  .  of  such  bridges,  are 
applicable,  as  to  which  liability  for 
defects  attaches  only  in  accordance 
with  I  623  on  the  county's  failure  to 
take  a  sufficient  bond  from  the  con- 
tractor. Brooks  County  v.  Carrlng- 
ton,  7  Ga.  A  226,  6S  SE  625. 

45.  Bethel  v.  Pawnee  County,  96 
Nebr.  203.  146  NW  363. 

40.  Armstrong  County  v.  Clarion 
County,  66  Pa.  218,  5  AmR  368  (the 
rule  that  contribution  may  not  be  had 
between  the  wrongdoers  not  being 
applicable  where  both  are  Innocent  of 
the  wrong). 

47.  Perkins  v.  Oxford,  66  Me.  546; 
Sheridan  v.  Palmyra  Tp.,  180  Pa.  439, 
36  A  868.  To  same  effect  Whitman 
V.  Groveland,  131  Mass.  653. 

48.  Allegany  County  v.  Seaber,  128 
Md.  627.  91  A  702. 

40.  Ga. — Howlngton  v,  Madison 
County,  126  Ga.  699,  66  SB  941;  War- 
ren County  V.  Evans,  118  Ga,  200,  44 
SE  986.  - 

III. — Cfhlcago  V.  Gathman.  189  111. 
A.  263  [aff  f36  111.  9.  86  NE  162,  19 


then  be  liable  only  if  the  injury  occurred  on  the 
part  which  they  were  bound  to  repair,  and  the  lia- 
bility would  be  a  several,  and  not  a  joint,  one.^^ 

Interstate  bridge.  A  county  board  possessing  un- 
qualified statutory  authority  for  bridge  construction, 
which  actually  builds  and  maintains  a  bridge  over  a 
river  constituting  a  state  boundary  under  agreement 
with  and  partly  at  the  expense  of  the  county  on 
the  opposite  side,  cannot  be  denied  any  interest  in 
the  structure  and  be  absolved  from  any  possible 
liability  for  conditions  which  may  render  it  unsafe 
merely  because  it  is  located  within  the  bounds  of  a 
municipal  corporation  vested  with  a  g&aeraX  power 
of  control  over  its  own  streets  and  highways." 

75]  d.  Oare  Required— (1)  In  Osneral— (a)  Of 
Hnnicip^ties.  It  is  the  duty  of  the  municipality 
charged  with  the  maintenance  of  a  bridge  to  see 
that  it  is  kept  in  a  reasonably  safe  condition  for 
public  use,"  r^ardless  of  the  size  of  the  bridges 
or  of  the  character  of  the  streams  or  ditches  which 
they  span and  the  duty  to  exercise  this  degree  of 
care  is  not  confined  to  acts  within  the  limits  of  a 
bridge  but  extends  to  those  ^ongside  that  render 
the  bridge  safe  for  travel.^  However,  municipali- 
ties are  not  insure  of  the  sAfety  of  their  bri^^ra," 
and  reasonable  or  ordinary  oare  is  all  that  is  re- 
quired of  them;"  while  care  must  be  used  to  pre- 

LRANS  1178,  16  AnnCas  830]:  Cad- 
dagan  v.  Chicago,  180  111.  A.  472. 

Ind. — Indianapolis  v.  Cauley,  164 
Ind.  804,  73  NE  691;  Howard  County 
v.  Legg,  110  Ind..  479,  11  NB  612: 
Shelby  Ck)unty  v.  Depres,  87  Ind.  609. 

Ky.— Campbellsvilfe  City  v.  Mor- 
gan, 160  Ky.  417,  160  SW  621. 

Mass. — Perry  v.  Worcester,  6  Gray 
644.  66  AmD  4S1  and  not& 

Mich.— Comstock  V.  Georgetown 
Tp.,  137  Mich.  641,  100  NW  781; 
Pearl  v.  Benton  Tp.,  131  Mich.  275,  91 
NW  209:  Bettys  v.  Denver  Tp-  116 
Mich.  228,  78  KW  188. 

Nein-. — Clingan  v.  Dixon  County,  74 
Nebr.  807.  106  NW  710. 

Pa. — ^Bitting  V.  Haxatawnr  Tp..  177 
Pa.  212,  86  A  716-  Chllds  v.  Crawford 
Counbr,  176  Pa.  189,  84  A  1020. 

Utd,— Hackay  v.  Salt  Lake  City, 
29  Utah  247.  81  P  81,  4  AnnCas  S24. 

Wash. — Zolawenaki  v.  Aberdeen.  72 
Wash.  96.  129  P  1090:  Roba  v.  Sno- 
homish Co.,  26  Wash.  476.  7T  F  SIO. 

90,  Howard  County  v.  I^egc,  119 
Ind.  479,  11  NE  612. 

61.  Winona  v.  Botiet,  169  Fed. 
321,  94  CCA  668,  28  LRAN8  204. 

sa.  Oa. — ^Warr«n  County  Btvana 
118  Chu  200,  44  BK  286;  Stamps  v. 
Newton  County,  8  Oa.  A.  229.  68  SE 
947. 

Ind. — ^Vermilion  County  v.  Chipps, 
181  Ind.  66,  29  NE  1066.  16  LRA  228! 

Ud. — Anne  Arundel  County  v. 
Carr,  111  Md.  141,  73  A  668;  Adams 
v.  Somerset  (bounty,  106  MdL  197,  SC 
A  696. 

Mich. — Comstock  v.  Georgetown 
Tp.,  187  Mich.  641.  100  NW  718; 
Fulton  Iron,  etc.,  works  v.  Kimball 
Tp.,  52  Mich.  146,  17  NW  738. 

Nebr. — Lyons  v.  Greeley  County. 
96  Nebr.  104,  146  NW  860;  Johnson 
County  V.  Carmen,  71  Nebr.  022,  99 
NW  602. 

[a]  la  West  Virginia  a  statute 
makes  the  county  an  Insurer  of  tha 
safety  of  persons  using  its  bridges 
in  the  absence  of  contributory  negli- 
gence or  other  Intervening  cauae. 
Shipley  V.  Jefferson  County  Ct,  TS 
W.  Va.  666,  78  SE  792. 

53.  Ga. — Mosteller  v.  Rome.  HI 
Ga  140,  80  SB  666;  Warren  Coantr 
V.  Kvans,  118  Ga.  800,  44  SB  986: 
Stamps  V.  Newton  County.  S  Ga.  A 
229,  68  SB  947. 

111.— Gavin  V.  Chicago,  97  III.  65. 
37  AmR  99  IsM  1  111.  A.  102];  Gray- 
vllle  V.  Whitaker,  86  111.  489. 

Ind. — Allen   County   v.  Crevlston. 


For  later  oaaeai  aevslopmsats  and  olwagss  in  the  law  see  cumulative  Annotations,  same  title,  nage  and  notentumber. 
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rent  an  accident  which,  from  the  eODeral  ase  of  the 
bridge,  might  be  likely  to  happen,  it  is  not  essen- 
ti&l  that  snoh  care  be  used  that  the  bridge  will  be 
absolntely  secure,^  or  that  accidents  thereon  wonld 
be  impossible;"*  nor  does  the  care  required  extend  to 
extraordinary  occasions  beyond  the  ken  of  general 
experience,''  althoog^i  it  would  seem  that  the  d^ree 
of  care  shoold  be  not  less  than  prudent  men  may  be 
^ected  to  exercise  in  their  own  affairs."  The 
qnestion  of  want  of  reasonable  care  it  has  been  said 
depends  on  the  circomstanoes  of  the  case,  each  as 
the  age  of  the  bridge'  and  amount  of  travel  along 
and  over  it,  the  number  and  remoteness  of  the 
bridges,  etc. 

76]  (b)  Of  Bridge  Oompanies.  According  to 
some  decisions  the  d^;ree  of  care  required  of  a 
bridge  company  shoold  be  higher  than  that  required 
ct  a  monieipality but  in  another  jurisdiction  this 


distinction,  in  the  absence  of  statutory  regulation, 
is  denied."^  Clearly,  however,  they  are  not  insurers' 
of  the  persons  or  property  of  their  patrons,**  or 
chargeable  with  the  same  diligence  as  common  car- 
riers." According  to  the  weight  of  authority,  while 
they  are  under  the  duty  to  exercise  ordinary  care 
in  the  eonstruction  and  maintenanee  of  their 
bridges'*  and  to  keep  them  in  a  reasonably  safe 
condition  for  travel,  only  ordinary  care  and  dili- 
gence is  required.**  It  has  been  held  that,  where  s 
bridge  company  leased  to  a  railroad  company  the 
r^ht  to  operate  its  trains  over  the  bridge,  the  bri^e 
eompany  was  liable  for  injuries  to  third  persons 
resulting  from  the  railroad  company's  negligence  in 
operating  its  trains  over  the  brid^.*^ 

77]  (2)  As  to  Uaintenaace— (a)  Inspection 
and  Discovery  of  Defects.  The  duty  of  keeping  a 
bridge  in  a  reasonably  safe  condition  for  travel  ia 


113  Ind.  3»,  12  NB  786;  Howard 
Coontr  V.  Iisag,  9S  Ind.  623;  I<oaans- 
^rt  V.  JasUoe,  74  Ind.  378,  8»  AtnR 

iowa. — ^BsAher  v.  Carroll  County, 
159  Iowa  617,  141  NW  88. 

Kan. — Murr^  v.  Woodaon  County, 
E8  Kan.  I,  48  P  664. 

Ry. — Covlnffton  v.  Bramlece,  14 
KyL  395. 

Iflcb. — Bettya  t.  Denver  Tp.,  116 
Utch.  228,  73  NW  188;  McKeller  v. 
Monitor  Tp.,  78  Mich.  486,  44  NW 
413;  Medina  Tp.  V.  Perkins,  48  Mich. 
S7,  11  NW  810. 

Nebr. — Bethel  v.  Pawnee  County, 
tS  Nebr.  208.  146  NW  868;  Johnson 
County  v.  Carmen,  71  Nebr.  682,  Sft 

NW  m. 

N.  J. — Horria  Countar  v.  Houffb,  56 
N.  J.  L.  828.  as  A  IS. 

N.  T/— NIAoUa  T.  New  Tork.  128 
Amp.  Dlv.  S82,  112  NTS  706. 

Pa. — ^Blcbenhofer  v.  Philadelphia, 
148  Pa.  308.  98  A  1086;  Kenneihr  v. 
WllliamspoTt.  11  Pa.  Super.  91;  Ford 
T,  Roulet  Tp.,  9  Pa.  Super.  643. 

Tex.— Marehall  v.  McAllister,  22 
Tex.  Civ.  A.  214,  64  8W  1068. 

[a]  Only  reaaonihly  food  xepalz 
li  Mqnlred  (1)  sach  as  a  prudent 
nan  would  make  In  view  of  the  ob- 
ject and  purposes  for  which  the 
bridge  Is  erected  and  used.  Tift  v. 
Towns,  53  Qa.  47;  Holmes  v.  Ham- 
burgr.  47  Iowa  348;  Medina  Tp,  v. 
Perkins.  48  Ulch.  67.  11  NW  810. 
(!)  But  where  a  municipality  under- 
takes through  Its  agents  to  repair 
a  bridge  known  to  be  unsafe,  and  it 
fans  to  exercise  requisite  care,  it 
should  respond  in  damages  therefor, 
and  the  nict  that  the  foreman  ox 
the  bridge  crew  inspected  the  bridge 
after  It  was  repaired  and  thought 
It  reasonably  '  safe  for  ordinary 
travel  Is  no  defenaa.  Schlenslg  v. 
Monona  County,  116  Xowa  826,  101 
NW  614. 

M,  Tannlan  v.  Amesbury,  819 
Uasa.  310,  106  NB  996;  Walker 
Kansas,  99  Mo.  647,  12  8W  894  [mod 
Tritz  V.  Kansas,  84  Mo.  632];  Clapp 
V.  Ellington.  87  Hun  642.  24  NTS 
383:  Hrnes  v.  State,  63  Misc.  692,  118 
NTS  621;  Mooney  v.  St.  Mary's,  15 
Oh.  Clr.  Ct.  446,  8  Oh.  Clr.  Dec.  341. 

[a]  niiis  where  a  bridge  was  cus- 
tomarily used  by  children,  the  town 
is  charged  with  hnowledre  of  that 
fact,  and  should  roalntafn  It  in  a 
condition  safe  for  them.  Tannlan 
V.  Amesbury.  119  Mass.  810,  108  NB 
996. 

[b]  The  frlffhteailxv  ot  a  horse, 

and  Its  consequent  backing  of  a  ve- 
ntcle  off  a  bridge,  do  not  constitute 
such  an  unusual  occurrence  as  to 
excnse  the  bridge  authorities  from 
providing  reasonable  precautions 
minst  such  accidents.  Faulk  v. 
Iowa  County.  108  Iowa  442,  72  NW 
1S7;  Cage  v.  Franklin  Tp.,  8  Pa. 
Super.  89. 

^^65.  OrayvUIe  v.  Wbltakar,  Bfi  III. 

6&  m.— Oavln  t.  Chteago.  97  111. 
«.  37  AmR  9»  ItSC  I  IlL  £.  SOS}. 


Iowa. — Escher  v.  Carroll  County, 
169  Iowa  627,  141  NW  38. 

Ky. — Irvine  v.  Wagers,  9  KyL  61. 

Mich. — Comstock  v.  Georgetown 
Tp.,  137  Mich.  641,  100  NW  788. 

N.  T.— Wallace  v.  New  Albion,  107 
ApO.  Dlv.  172,  94  NTS  798,  17  NY 
AnnCaa  127  (holding  that  a  town 
Is  not  liable  for  injuries  oauaad  by 
a  horse  taking  fright  at  a  hole  in  a 
bridge  belonging  to  the  town,  and 
tMudung  the  veluole  In  which  plain- 
tiff was  riding  off  the  bridge,  where 
the  hole  at  wnloh  the  horse  became 
frightened  does  not  necessarily  in- 
terfere with  the  passage  of  ve- 
hicles). 

See  also  lishlgh  County  Heffort, 
116  Pa.  119,  9  A  177,  2  AmSB,  687 
(discussing  the  rule). 

fi7(  Stamps  v.  Newton  County,  8 
Oa.  A.  229,  68  SB  947:  VermAion 
County  v.  Chlppa,  131  Ind.  66.  29  NB 
1066,  IS  LRA  228. 

58.  Cooper  v.  Mills  County,  69 
Iowa  860,  28  NW  688. 

[a]  Degree  moat  be  In  pxopoxtloa 
to  the  ntaraitiiae  of  the  Injiizy  likely 
to  result  from  neglect.  Porter 
County  V.  Dombke,  94  Ind.  72. 

09.  Woodbury  v.  Owosso,  69  Mich. 
479,  87  NW  647;  Woodbury  v. 
Owosso,  64  Mich.  239,  81  NW  ISO; 
Medina  Tp.  v.  Parkins,  48  Mleh.  67, 
11  NW  8l5. 

"Wliat  circumatanees  would  he 
considered  a  want  of  ordinary  care 
when  applied  to  one  bridge  In  one 
locality  would  not  be  so  considered 
in  the  case  of  another  bridge  in  a 
different  locality.  A  bridge  of  long 
standing  would  require  ^oser  and 
more  frequent  examination  than  a 
new  bridge.  A  bridge  In  a  densely- 
populated  community,  upon  a  main 
thoroughfare,  with  dally  heavy 
travel,  would  require  more  vigilance 
in  Its  supervision  and  care  than 
would  a  like  bridge  In  a  thinly- 
settled  part  of  a  township,  or  In  a 
city  with  only  a  light  or  occasional 
traveL  A  difference,  also.  In  the  ma- 
terial out  of  which  the  bridge  Is 
constructed,  or  on  which  rests  the 
flooring  of  the  bridge  .  .  .  would 
all  have  to  be  considered  by  the  Jury 
In  determining  the  question  of  ordi- 
nary care,  or  want  of  ordinary  oare." 
Woodbury  v.  Owoaso,  64  Mloh.  839, 
246.  31  NW  130. 

60,  St.  Louis  Bridge  Co.  v.  Miller, 
138  111.  465,  474,  28  NB  1091;  Cono- 
wlngo  Bridge  Co.  v.  Hedrlck,  95  Md. 
669,  63  A  430. 

"Clearly  a  bridge  company  author- 
ized to  construct  and  maintain  a  toll 
bridge  and  to  collect  and  receive 
tolls  of  such  persons  as  make  use 
of  It,  should  be  held  to  a  higher  de- 
gree of  diligence  in  caring  for  the 
safety  of  passengers  crossing  the 
bridge,  than  a  corporation  penorm- 
Ing  that  service  for  the  public 
natultously  would  be."  St.  Xouls 
Bridge  Co.  V.  Miller,  supra. 

"The  care  and  caution  which  a 
discreet    and    prudent  individual 


would  exercise  If  the  risk  were  him 
own  la  not  the  care  and  caution  re- 
quired of  a  turnpike  road  of  a  bridge 
company  which  charges  tolls  for  the 
use  of  its  road  or  bridge.  Such  a 
corporation  Is  held  to  a  degree  of 
care  closer  akin  to  that  exacted  of 
a  carrier  of  passengm.  The  mere 
use  of  ordinary  care  In  repairing  th» 
bridge  would  not  exculpate  the  d^ 
fendant  If  It  had  not  bysudi  care 
made  the  bridge  aafe^"  Waahington, 
etc..  Tump.  Co.  v.  Caae,  80  Mo.  SS, 
48,  80  A  671, 

ei.  Orcutt  V.  Klttery  Point  Brldga 
Co.,  68  Me,  600,  604. 

"The  rights  and  liabilities  of  trav. 
ellers  and  toll  bridge  proprietors 
respectively,  seems  to  depend,  not 
UDQn  the  common  law  principles  ap- 
plicable to  analogous  contracts,  but 
upon  statute  regulations,  either  In 
the  charters  of  the  corporations  or 
In  the  general  laws  relating  to  the 
subject.  And  so  far  as  any  ques- 
tions arising  In  the  case  before  ua 
are  concerned,  there  seems  to  be  no 
essential  difference  between  the  obli- 
gations and  liabilities  resting  upon 
the  defendant  corporation  and  those 
resting  upon  a  town  charged  with 
the  maintenance  of  a  bridge."  Or- 
cutt V,  Klttery  Point  Bridge  Co.,  au- 
pra. 

ea.  Dardanelle  Pontoon  Bridge 
etc..  Co.  V.  Croom,  95  Ark.  284,  129 
SW  280,  30  LRANS  360  and  note; 
Augusta  V.  Hudson,  94  Oa.  136,  21 
SE  289;  Stokes  v.  Tift,  64  Ca.  812, 
27  AmR  75;  Washington,  etc.,  Turnp. 
V.  Case,  80  Md.  36,  80  A  671. 

83.  Frankford  Bridge  Co.  v.  Wil- 
liams, 9  Dana  (Ky.)  403,  36  AmD 
156;  Orcutt  v.  Klttery ' Point  Bridge 
Co..  68  Me.  600;  Glbler  v.  St.  Louis 
Terminal  R.  Assoc.,  203  Mo.  20S,  108 
SW  87,  11  Ann.  Gas.  1194;  Qrlgsby 
V.  Chappell,  89  S.  C.  L.  443. 

64.  Dardanelle  Pontoon  Bridge, 
etc.,  Co.  V.  Croom,  95  Ark.  884,  129 
SW  280,  30  LRANS  360  and  note. 

68.  Gibler  v.  St  Louis  Terminal 
R.  Assoc.,  203  Mo.  208,  101  SW  37, 
11  AnnCas  1194  and  note. 

ee.  Tift  V.  Jones,  74  Oa.  4«9r 
Stokes  V.  Tift,  64  Ga.  312,  37  AmR 
76;  Tift  V.  Towns,  63  Ga.  47;  Thomas 
V.  Pocatello  Power,  etc.,  Co.,  7  Ida. 
436,  63  P  696;  Ooodale  v.  Portage 
Lake  Bridge  Co.,  66  Mich.  413,  21 
NW  866;  Townsend  v.  Susquehannah 
Turnp.  Road.  6  Johns.  (N.  T.)  90. 
See  also  Cooley  v.  New  Tork,  etc. 
Bridge,  46  App.  Dlv.  243,  61  NTS 
1  (discussing  the  question). 

ST.  Louisville  Bridge  Co.  v.  Sle* 
ber,  167  Ky.  161,  162  SW  804. 

[a]  Thns  where  a  bridge  com- 
pany leased  to  a  railroad  company 
the  right  to  operate  its  trains  over 
a  street  and  bridge,  and  plaintiff,  a 
trespasser,  was  Injured  by  being 
driven  from  the  train  at  a  point 
where  the  street  was  dangerous,  he 
was  entitled  to  recover  against  the 
bridge  company.  Louisville  Bridge 
Co.  V.  Sleber,  167  Ky.  161,  162  SW 
804, 
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not  fully  performed  when  the  company  or  the  mn- 
nieipality  obaigeable  with  such  duty  have  supplied 
obvious  safeguarda^  but  it  requires  of  them  an  an- 
ticipation of  defects  arising  from  natural  causes, 
and  that  they  make  proper  inspection  to  ascertain 
such  defects,  especially  after  notification  that  the 
bridge  is  unsafe."  Ordinarily,  in  the  absence  of 
negligence  in  ascertaining  and  remedying  defects  in 
a  bridge,  there  is  no  liability  for  injuries  resulting 
therefrom.^''  Where  a  statute  imposes  on  a  munici- 
pality the  absolute  duty  to  discover  and  to  know  the 
condition  of  its  bridges  and  makes  a  failure  so  to  do 
actionable  negligenoe,  one  who  is  injored  by  reason 


of  a  defect  in  a  bridge  while  lawfully  therecm  and 
exercising  due  care  is  entitled  to  recover  irrespeetive 
of  the  cUligence  of  the  mnnieipal  authorities  in 
inspecting  the  bridge.^^ 

[$  78}  (b)  Provision  of  Safegoardt— u.  Barriers 
or  WanUngs  of  Defect  Ordinarily,  obeervance  of 
due  care  requires  a  party  or  a  municipality  charged 
with  the  maintenance  of  a  bridge  to  provide  suitable 
barriers  or  warnings,  when  by  reason  of  the  opera- 
tion of  a  draw  therein,  or  of  the  disrepair  or  decay 
of  a  bridge,  it  is  evident  that  travel  thereon  would 
be  dangerous.^'   This  rule  ^plies  whcore  a  bridge 


08.  111.— La  Balle  v.  PorterfloM, 
138  111.  114.  27  NB  937. 

Ind. — Indlanapolla  v.  Couler,  164 
Ind.  204,  73  NB  691;  Allen  County 
T.  Crevtaton,  183  Ind.  29,  32  NXQ  73(; 
Boward  County  v.  "Legg,  110  Ind. 
479,  11  NB  612;  Howartf  County  v. 
Len,  93  Ind.  623  (holding  that 
county  offlcera  having  charge  of  a 
bridge  are  chargeable  with  a  knowl- 
edge of  the  tendency  of  timber  to 
decay;  and  it  Is  Incumbent  on  them 
to  use  reasonable  care  In  providing 
agaJnst  the  tlmbara  of  a  bridge  de- 
caying). 

Iowa. — ^Brooks  v.  Van  Buren 
County,  166  Iowa  282,  136  NW  1110: 
Perry  v.  Clark  County,  120  Iowa  109; 
Morgan  v.  Fremont  County,  92  Iowa 
644,  61  NW  231;  Huff  v.  Poweshiek 
County,  60  Iowa  629,  IB  NW  4X8; 
Ferguson  v.  Davis  County,  67  Iowa 
601,  10  NW  906. 

Mich. — Medina  Tp.  v.  Perkins,  48 
Mich.  67,  11  NW  810. 

Pa. — Gehrlnger  v.  Lehigh  County, 
231  Pa.  497,  80  A  987,  I&  LRAN3 
1127  (holding  that,  where  the  In- 
spection of  a  bridge  by  the  county 
commissioners  was  shown  by  the 
evidence  to  be  most  casual,  the  af- 
firmance of  a  point  charging  that 
the  omission  to  search  for  and  to 
discover  latent  defects  resulting 
from  the  decay  of  material  used  in 
the  bridge  la  evidence  of  negligence 

Sroperly  chargeable  to  those  whose 
uty  It  Is  to  rejMlr.  and  that  when 
a  bridge  has  served  for  the  time 
timbers  are  expected  to  last,  and  it 
may  reasonably  be  expected  that 
decay  has  set  In,  It  la  negligence 
to  omit  all  proper  precautions  to 
ascertain  lt«  condition,  was  not 
error);  Smith  v.  Huncy  Creek  Tp., 
208  Pa.  7,  KB  A  767  Otoldlng  that 
It  Is  negligence  for  the  supervisors 
of  a  county  to  fall  to  Inspect  a 
bridge  under  their  control,  where  Its 
floor  timbers  have  not  been  renewed 
for  flfty-flve  ■  years;  and  the  court 
said:  "As  there  was  the  duty  of  in- 
spection, the  deterioration  of  the 
timbers  should  have  been  known  to 
the  supervisors");  Rapho  Tp.  v. 
Hoore.  68  Pa.  404,  8  AmR  202;  Whlt- 
mlre  v.  Muncy  Creek  Tp.,  17  Pa, 
Super.  399  (holding  that  In  an  action 
against  a  township  for  damages 
caused  by  the  breaking  of  a  decayed 
floor  beam  of  a  bridge,  the  township 
cannot  claim  that  the  decay  of  the 
timber  was  a  latent  defect,  as  it 
was  negligence  for  the  township  to 
omit  proper  precautions  to  ascertain 
the  condition  of  the  bridge). 

"The  duty  of  the  county  is  not 
limited  to  making  repairs  of  defects 
to  which  its  attention  has  been  ez- 

1>res8ly  called.  It  has  an  active  duty 
n  the  premises.  Timbers  will  de- 
cay; Iron  will  rust;  foundations  will 
sometimes  be  undermined;  bolts  will 
become  loosened;  and  In  many  other 
ways  the  damaging  eflectfl  of  time 
and  Inroads  made  by  the  elements 
will  tend  to  weaken  and  destroy 
such  structures;  and  the  duty  of 
reasonable  Inspection  to  discover  and 
guard  against  such  conditions  Is  Im- 
posed upon  the  proper  officers  of  the 
county  which  has  undertaken  to 
build  and  maintain  them."  Brooks 
V.  Van  Buren  County.  166  Iowa  282, 


38S,  ISB  NW  1110. 
[a]   Aetnal  boUm  of  ftsfMlS  la  of 

course  unnecessary  to  render  a  mn- 
niolpallty  liable  for  Injuries  caused 
thereby.  Want  of  knowledge  Some- 
times implies  a  want  of  due  care,  as 
where  township  oflloera  whose  duty 
It  la  to  keep  bridges  in  a  nXe  condi- 
tion do  not  know  of  defects  which 
an  examination  would  readily  dis- 
close. Medina  Tp.  v.  Parlctna,  48 
Mich.  67,  11  NW  810. 

[hi  AnttolsBoy  of  Ib^soUob  as 
atreoMI  hy  ohange  1b  etaacaolsv  of 
Tehlelea.~-In  an  action  against  a 
town  for  injuries  caused  by  the  fall- 
ing of  a  bridge  while  plaintiff  was 
attempting  to  pass  over  it  with  a 
traction  engine,  a  charge  on  the 
question  ot^  ordinary  care  on  the 
part  of  defendant,  calling  the  jury's 
attention  to  the  fact  that  what  would 
be  ordinary  care  In  discovering  the 
sufficiency  of  a  bridge  before  the  use 
of  traction  engines  In  that  locality 
might  not  be  ordinary  care  after 
their  use,  was  not  erroneous. 
Walker  v.  Ontario,  118  Wis.  664,  96 
NW  1086. 

fc]  Whether  the  oSolal  used  autt- 
olest  dlUgeaoe  in  the  inspection  of 
the  bridge  to  ascertain  the  condition 
thereof  may  properly  be  submitted 
to  the  Jury.  Blank  v.  Livonia  Tp., 
96  Mich.  229,  64  NW  877;  McKeller 
V.  Monitor  Tp.,  78  Mich.  486.  44  NW 
412. 

69.  Hardin  County  v.  Coffman,  18 
Oh.  Clr.  Ct.  264,  10  Oh.  Clr.  Dec  91 
(holding  that  anything  less  than  a 
careful  and  critical  examination  of 
a  bridge  by  a  man  skilled  and  com- 

fetent  so  to  do,  after  a  notice  of  de- 
ects  or  an  opportunity  of  knowing 
thereof,  la  negligence  on  the  part  of 
the  municipality) ;  Humphreys  v. 
Armstrong,  County,  66  Pa  204: 
SMuldlng  v.  Sherman,  76  Wis.  77,  4* 
NW  668. 

[a]  Meoesstty  of  smployliig  BhUled 
laspeotors. — (1)  Whether  It  is  suffi- 
cient that  the  oartids  charged  with 
the  duty  to  repair  should  make  a  care- 
ful inspection  of  the  bridge  them- 
selves, or  whether  it  Is  incumbent  on 
them  to  employ  a  skilled  Inspector, 
does  not  seem  to  be  fully  settled. 
Medina  Tp.  v.  Perkins,  48  Mich.  67, 
72.  11  NW  810  (where  It  is  held  that 
no  higher  duty  Js  enjoined  on  the 
township  to  keep  informed  of  the 
condition  of  Its  bridges  than  its  own 
officers  may  discharge  by  the  use  of 
reasonable  Intelligence  and  ordinary 
care;  and  the  court  said:  "Township 
officers  are  not  expected  to  be  ex- 
perts, nor  learned  engineers,  nor  per- 
sons liberally  instructed  in  me- 
chanics, nor  individuals  equipped 
with  the  resources  of  experienced 
specialists;  and  nothing  more  can  be 
demanded  of  them  than  reasonable 
Intelligence  and  ordinary  care  and 
prudence").  (2)  This  would  seem  to 
be  the  view  token  also  by  the  Illinois 
court  In  Nelnstetl  v.  Smith,  21  III.  A 
235.  (3)  On  the  other  hand,  it  is 
held  In  Pennsylvania  that  it  Is  the 
duty  of  the  supervisors  to  call  to 
their  assistance  those  whose  skill 
woiU^  enable  them  to  ascertain  the 
true  state  of  a  structure  as  to  its 
safety.  Rapho  Tp.  v.  Hoore,  68  Pa. 
404,  8  AmR  202:  Whltmlre  v.  Muncy 
Creek  Tp..  17  Pa.  Super.  299.  (4) 


So  In  Indiana  It  la  held  that  a  dty 
must  use  reasonable  oare  measured 
by  the  known  importance  and  diffi- 
culty of  the  woric  to  bo  performed, 
in  seleotlnjr  after  due  Inquiry  Into 
their  qualltlcatlona  and  fitness  ex- 
perts aKllled  and  competent  to  make 
the  inspection  and  to  determine 
whether  repairs  are  necessary  and,  if 
■o,  the  kind  of  repairs  which  should 
be  made.  Indlanaimlla  v.  Cauley.  I6l 
Ind.  804,  73  NB  691.  (6)  And  in 
Iowa  it  is  held  that.  If  the  super- 
visors do  not  possess  the  requisite 
skill  to  inspect  a  bridge,  it  Is  incum- 
bent on  them  to  employ  one  who  has 
such  skill.  Mornn  v.  Fremont 
County,  92  Iowa  644,  61  NW  231; 
Ferguson  v.  Davis  County.  B7  Iowa 
601.  10  NW  906.  To  same  effect 
Frankfort  Bridge  Co.  v.  Williams,  J 
Dana  (Ky.)  403,  86  AmD  165. 

70.  Hawkes  v.  Chester,  70  Vt.  271; 
Robe  V.  Snohomish  County,  S6  Wash. 
476,  77  P  810. 

71.  Bailey  v.  Benton  County.  €1 
Or.  890.  Ill  P  376,  122  P  766. 

73.  Conn. — Thorp  v.  BrookSeld. 
a  6  Conn.  320. 

111.— Coffin  V.  Chicago.  169  III.  A 
609;  Chicago  v.  Thomas,  141  111.  A 
122;  Chicago  v.  McDonald.  S7  111.  A 
260. 

Ind.~Park  v.  Adams  County,  3 
Ind.  A  636,  30  NB  147. 

Iowa. — ^Van  Winter  v,  Henry 
County,  61  Iowa  684,  17  NW  94. 

N.  J. — Burns  v.  Lehigh  Valley  R. 
Co.,  74  N.  J.  L.  120,  124,  65  A  18<  [aff 
76  NJL  940,  70  A  llM,  and  elt  CycJ: 
Morris  County  v.  HOugh,  6E  N.  J.  L. 
628.  28  A  88. 

N.  Y. — Hawxhurat  v.  New  York.  4! 
Hun  688.  See  also  Clapp  v.  Entins- 
ton,  87  Hun  642,  34  NTS  283  [aff 
164  N.  Y.  781  mem.  49  NB  109S  mem]. 

Pa. — Humphreys  v.  Armatrong 
County,  3  Brewst.  49. 

Wis. — SteiAanl  v.  lianltowoc,  89 
Wis.  467.  62  NW  178,  101  Wla.  69.  76 
NW  1110. 

[a1  SafllolMiey  of  hanlsr.r— (1  )  A 
barrier  erected  to  prevent  travel 
across  a  bridge  must  be  sufficient  to 
warn  any  one  using  reasonable  dili- 
gence that  the  bridge  Is  unsafe  for 
travel.  It  need  not,  however,  be  one 
of  such  shape  or  else  that  a  traveler 
cannot  climb  over  or  crawl  under 
or  through  It  (Kane  v.  Yonkera.  161 
N.  Y.  392,  62  NB  428;  Maginnls  t. 
Brooklyn,  7  NYS  194.  INYS  511 
taff  126  N.  Y.  644  mem.  27  NE  8» 
mem]),  (2)  or  sufficient  to  stop  a 
runaway  horse  (Lane  v.  Wheeler,  IS 
Hun  (N.  Y.)  606).  (3)  So  in  Cor- 
nelius V.  Appleton,  22  Wis.  686.  It 
was  held  that  a  plank  a  foot  yriit. 
placed  atraut  breast  hl^  across  the 
end  of  a  bridge  and  el^teen  feet 
from  the  open  water,  was  such  an 
obstruction  that  a  person  of  ordi- 
nary care  could  not  fall  to  obserre, 
(4)  In  Pederson  v.  Skagit  County.  G* 
Wash.  627,  103  P  1126,  It  appeared 
that  at  the  time  of  high  water  a 
county  bridge  whldi  waa  In  danger 
of  being  swept  away  was  closed  (o 
travel.  In  the  evening  the  drav 
span  was  fixed  so  that  it  could 
readily  be  opened  to  let  obstruction 

rs,  and  the  sweep  used  to  operate 
vas  placed  In  position  for  use  In 
emergency.  Chains  were  hung  acroM 
the  approaches  to  the  draw  spaa 


Tor  later  eaaea,  dCvalopmants  and  ohaavss  In  the  law  see  cumulative  Annotationa,  same  title. 
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is  undergoing  repair  "  although  it  has  been  held  that 
1  mimieipality  ia  under  no  obligation  to  erect  a 
barrier  across  a  sidewalk  on  the  approach  of  a 
bridge  ander  reconstmctioa,  where  the  condition  of 
things  on  the  bridge  makes  it  plainly  visible  to  evezy 
one  that  there  was  no  footway  open  for  the  public 
and  that,  where  the  proprietor  of  a  toll  bridge  ia 
making  needful  repairs,  and  part  of  the  flooring  is 
uf,  and  timbers  are  out  of  their  usual  place  but  in 
plain  sight,  and  the  collection  of  toll  is  discontinued, 
he  is  not  liable  to  one  who  in  attempting  to  cross 
on  planks  laid  for  the  workmen 's  use  falls  through 
and  is  injured.^'  It  is  essential  also  that  reason- 
able care  and  diligence  should  be  employed  in  main- 


taining such  barriers;"*  but  if  by  accident  or  ma- 
licious interference  sueh  barriers  are  rendered  in- 
sufficient, the  municipality  would  not  be  liable  if 
by  the  use  of  reasonable  care  it  could  not  have 
known  of  such  interference/' 

79]  bb.  Oaaid  Kails.  Where  guard  rails  to  a 
bridge  or  its  approaches  are  clearly  necessary  for 
the  safety  of  travelers/*  a  failure  to  erect  or  prop- 
erly to  maintain  them  is  negligence  for  which  the  mu- 
nicipality or  the  company  charged  with  the  duty  to 
maintain  the  bridge  is  liable  to  a  party  who  in  the 
observance  of  due  care  is  injured  by  reason  of  such 
neglect;^  and  this  it  seems  is  so,  although  there  is 
no  statutory  requirement  that  guard  rails  should  be 


r>ei.->dent  was  notified  to  keep  away 
t.vm  the  brldse,  but  did  not  do  so, 
and.  while  running  across  the  draw 
span  after  dark,  he  struck  the  end 
of  the  sweep  and  received  fatal  In- 
jurieB.  It  was  held  that  th*  county 
Via  not  neffll^nt  In  faillar  to  haoff 
i.  lantern  on  Uie  sweep. 

73.  See  cases  supra  note  72,  and 
tnfra  this  note. 

[a]  Duty  wliU*  bzldre  iM  nnder- 
gohg  repair. — Where  a  public  bridge 
if  undergoing  repair.  It  is  the  duty 
of  the  municipality  or  the  county 
baving  control  of  the  bridge  to  pro- 
vide proper  safeguards  against  acci- 
dents. Park  V.  Adams  County,  3  Ind. 
A.  5S8.  10  NE  147;  Morris  County  v. 
Hongh,  66  N.  J.  L.  628,  28  A  86; 
Mullen  V.  Rutland.  65  Vt.  77: 
Thraiiher  v.  Postel,  79  Wis.  603,  48 
N  W  600. 

74.  Shadra  Plains  Tp.,  45  Pa. 
Super.  87. 

75.  Tift  V.  Jones,  52  Ga.  688. 

78.  Thorp  V.  Brookfleld.  86  Conn. 
'3ft:  Brown  v.  Jefferson  County,  18 
Iowa  319  [dlst  Weirs  v.  Jones  County, 
SO  Iowa  »1,  45  NW  888]. 

7T.  Weira  V.  Jones  County,  80 
Iowa  151.  46  NW  888;  Mullen  v.  Rut- 
land. SB  VL  77. 

78.  See  eases  Infra  this  note. 

[al  Pnxpoae  for  irtdofe  ndUa* 
Bay  h»  BSsO^d)  It  Is  agreed 
<hat  guard  rails  on  a  bridge  are 
-■■(mply  for  the  safety  of  those  who 
are  in  the  legitimate  uss  of  the 
bridge  or  Its  approaches  and  should 
be  soRlcIent  to  meet  all  the  Inciden- 
tal uses  to  which  It  would  reasonably 
b«  put  by  travelers;  but  the  courts 
in  aetermlnlnff  what  constitutes  an 
Incidental  use  of  the  railing  do  not 
Hem  to  be  In  accord.  Wcutt  V. 
Rltteiy  Point  Bridge  Co..  68  Me.  SOO 
|rit  Stickney  v.  Salem,  8  Allen 
rMass.)  874]  (where  the  captain  of 
a  military  company,  having  called  a 
bait  on  the  bridge,  leaned  his  back 
tKalnst  the  railing  to  rest  and  wait 
for  farther  orders;  as  he  sprang  for- 
ward to  take  his  place  In  the  ranks, 
the  rotten  railing  of  the  bridge  broke, 
and  he  fell  off;  and  It  was  held  that 
his  use  of  the  rail  was  unauthorized 
and  that  he  could  not  recover).  (2) 
This  principle  is  recognised  In  Stin- 
wn  Y.  Gardiner,  42  Me.  248,  66  AmD 
til  (holding  that  a  city  is  not  liable 
lOr  Injuries  received  by  a  child  who 
while  at  play  on  an  elevated  sidewalk 
■eaned  against  a  defective  railing  and 
fell).  (3)  But  Orcutt  v.  Klttery  Point 
Bridge  Co.,  supra,  is  commented  on 
in  Langlois  v.  Cohoes,  58  Hun  226.  11 
KTS  908,  and  held  not  to  be  the  law 
in  that  state,  the  court  holding  that 
a  person  who  in  crossing  a  bridge 
pauses  for  a  moment  to  rest  against 
(he  railing  does  not  lose  his  right 
against  the  town  for  negligence  of 
the  same  to  maintain  the  bridge  and 
could  not  be  nonsuited  In  an  action 
to  recover  for  such  injury.  (4)  And 
in  Knowles  v.  Central  of  Georgia  R. 
Co.,  118  Ga.  795.  45  SE  606.  It  was 
held  that',  where  a  railroad  company 
maintained  a  bridge  for  pedestrians, 
ow  which  ran  a  water  pipe  which 
was  inclosed  in  a  wooden  box  about 
two  feet  wide  and  one  foot  distant 
irom  a  railing  running  along  the  edge 
of  the  bridge,  and  plaintiff  sat  down 
on  the  box  to  rest  and  leaned  back. 


Intending  to  recline  against  the  ratl- 
ing, and  fell  through  an  opening  and 
was  Injured,  defendant  was  not  liable 
therefor,  since,  wblls  It  owed  a 
duty  to  keep  the  bridge  in  a  reason- 
ably safe  condition.  It  was  not  bound 
to  anticipate  that  a  weary  cltlsen 
would  use  the  box  and  the  railing  as 
a  reclining  chair.    Injuries  caused  by 

fiutting  uie  bridge  to  a  use  not 
ntended   give    no   right   of  action. 

79.  Ark. — Dardaneile  Pontoon 
Bridge,  etc.,  Co.  v.  Croon.  96  Ark. 
284,  288,  129  SW  280,  30  LRANS  860 
and  note  [clt  Cycj;  Little  Rock 
Tract.,  etc^  Co.  v.  Dunlap,  68  Ark. 
291,  67  SW  988:  St.  Loufs.  etc.,  R. 
Co.  V.  Aven,  61  Ark.  141,  32  SW  600. 

Conn. — Bronaon  v.  South  bury,  87 
Conn.  199  (holding  that  the  fact  that 
with  a  railing  the  bridge  would  be 
In  a  greater  danger  of  oelng  swept 
away  by  ice  would  not  excuse  the 
town  from  negligence) ;  Thorp  v. 
Brookfleld,  86  Conn.  820. 

Ga. — Georgia  R.,  etc.,  Co.  v,  Mayo, 
92  Ga.  223.  17  SB  1000. 

111.— St.  Louis  Bridge  Co.  v.  Miller. 
138  111.  466,  28  NB  f091  [aft  89  111. 
A.  866];  Chicago  v.  Wright,  68  111. 
686;  Peoria  Bridge  Assoc.  V.  Loomis, 

20  III.  235.  71  Amb  263. 

Ind. — Boone  County  v.  Hutchler, 
137  Ind.  140,  86  NE  614;  Huntington 
County  V.  Huffman,  134  Ind.  1,  81 
NE  570;  Shelby  County  v.  Depres,  87 
Ind.  509;  Shelby  County  v.  Blair,  8 
Ind.  A.  574.  86  NB  216;  Parke  County 
V.  Sappenfleld,  6  Ind.  A.  S7T,  88  KB 
1012;  Vance  t.  Franklin,  4  Ind.  A. 
616,  80  NB  149. 

Iowa. — ^Kaulk  v.  Iowa  County,  108 
Iowa  442,  72  NW  7S7:  Miller  V.  Boone 
County,  96  Iowa  B,  68  NW  862;  Van 
Winter  v.  Henry  County,  61  Iowa  684. 
17  NW  94. 

Kan. — Topeka  v.  Hemnatead,  68 
Kan.  828,  4$  P87:  RosedaTe  v.  Oold- 
Ing.  65  Kan.  187,  40  P  284;  Budora  t. 
Miller.  30  Kan.  494,  2  P  S8S. 

Ky. — CampbellBvlUe  City  ▼. 
Morgan.  150  Ky.  417,  160  SW  B21. 
See  Hogan  v.  Kentucky  Union  R.  Co.. 

21  SW  Ui,  14  KyL  678. 

Md. — ^Baltimore,  etc.,  R.  Co.  t. 
Boteler,  88  Hd.  668. 

Mass. — ^Whlta  v.  Qulncy,  97  Haas. 
480;  Horton  v.  Taunton,  9T  Mass;  268 
note:  Palmer  t.  Andover,  2  Cush.  60O. 

Mich. — ^Bratflsrh  v.  Mason  Tp.,  120 
Mich.  828,  79  NW  676;  Ross  v.  Ionia 
Tp.,  104  Mich.  820,  62  NW  401. 

Mo.— lioewer  v.  Sedalia.  77  Mo.  431. 

N.  H.— NorrtS  V.  Lltchfleld,  86  N.  H. 
271,  69  AmD  546. 

N.  J. — Morris  County  V.  Hough,  66 
N.  J.  L.  628,  28  A  86. 

N.  T.— Qibney  v.  State.  187  N.  T. 
1,  88  NB  142,  S3  AmSR  690,  19  LRA 
366;  White  v.  State,  1S6  App.  Dlv. 
5.  140  NTS  156:  Bullock  v.  Durham, 
64  Hun  380.  19  NTS  635;  Hawxhurst 
V.  New  York,  43  Hun  588.  See  also 
Bowen  v.  SUte,  108  N.  T.  166,  15  NB 
56  (discussing  the  rule). 

Oh. — Hocking  Valley  R.  Co.  v. 
Helber,  91  Oh.  St.  231,  110  NB  481; 
Snowden  v.  Bader,  21  Oh.  Clr.  Ct.  787, 
12  Oh.  Clr.  Dec.  386. 

Pa. — Dalton  v.  XJpper  Tyrone  Tp., 
137  Pa.  18-20  A  687;  Newlln  Tp.  v. 
Davis,  77  Pa.  317. 

S.  C. — Blakely  v.  Laurens  County, 
66  S.  C.  422,  33  SB  503. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Sandifer, 


29  Tex.  Civ.  A.  360,  69  SW  461; 
Bads  V.  Marshall,  (Civ.  A.)  29  SW 
170. 

Utah. — Thomas  v.  Sprlngrllle  City. 

9  Utah  426,  85  P  508. 

Vt.— Castle  V.  Guilford.  86  VL  640. 
86  A  804;  Holley  T.  Wlnooskle  Tump. 

Co.,  1  Alk.  74. 

Wash. — Btnseldler  v.  Whitman 
County,  22  Wash.  888,  60  P  1122. 

W.  Va. — Rohrbough  v.  Barbour 
County  Ct.,  89  W.  Va.  472,  20  SE 
666,  46  AmSR  926. 

wis. — Stephani  v.  Malntowoc.  89 
Wis.  467.  62  NW  176;  Thrasher  v. 
Postel,  79  Wis.  508.  48.NW  600: 
Houfe  V.  Fulton,  29  Wis.  296,  9  AmR 
668. 

Bng. — Great  Eastern  R.  CD.  v. 
Hackney  Dlst.  Bd.  of  Works,  8  App. 
Cas.  687,  16  VSRC  470;  London,  etc., 
R.  Co.  T.  St.  Giles  Parish,  «  Bz.  D. 

239 

Ont. — Mclnnes  v.  Bgremont,  Tp.,  5 
Ont.  L.  718:  Toms  v.  Whitby  Tp., 
86  U.  C.  Q.  B.  196  [aff  87  U.  C.  Q.  B. 
100]. 

[a]  Thms  <1)  a  town  is  guilty  of 
negligence  In  falling  to  replace  mis- 
sing pickets  on  the  railing,  which 
rendered  unsafe  a  bridge  used  by 
children  In  going  to  school.  Tannlan 
V.  Amesbury.  219  Mass.  310,  106  NE 
996.  (2)  Where  the  state  main- 
tained a  highway  bridge  over  the 
Erie  canal,  so  constructed  that  the 
highway  without  any  sidewalk  was 
wider  than  the  bridge,  and  an  opmt 
unguarded  space  of  four  feet  seven 
incites  was  left  between  the  sidewalk 
fence  and  the  railing  on  the  north 
side  of  the  bridge,  through  which 
Intestate  while  attempting  to  cross 
the  bridge  at  night  passed  and  fell 
to  the  towpath  underneath,  such 
facts  were  sufficient  to  warrant  a 
finding  that  the  bridge  was  negli- 

fently  maintained.  Smith  v.  State, 
61  App,  DlT.  810,  187  NTS  899. 

[b]  «h«  fast  tta«  alnllar  tatdtfes 
bi  mis  torn  kaa  for  bust  Teen  Itmm, 
wtUumt  jruard  sails  and  iki  accident 
happenea  thereon  does  not  Justify  a 
highway  commissioner  In  neglecting 
to  supply  guard  rails  If  they  are 
clearly  needed.  Pelkey  v.  Saranac, 
67  App.  Dlv.  887.  78  NTS  493. 

tc]  The  faot  tbat  a  traTtler  was 
zUUsg  on  a  btoyols  at  the  time  he 
was  thrown  Into  a  stream  by  reason 
of  the  absence  of  a  guard  rail  on 
the  approach  to  a  bridge  does  not 
preclude  a  recovery  for  the  injuries 
sustained,  the  defect  being  one  for 
which  the  town  would  be  liable  to 
a  traveler  passing  over  the  bridge 
on  foot,  on  horseback,  or  in  any 
vehicle  of  the  normal  kind.  Spring- 
V.  Wllllamstown,  186  Mass.  479,  71 
NE  949.  And  see  Strader  v.  Monroe 
County,  202  Pa.  626,  51  A  1100  (as 
supporting  this  rule). 

[d]  mailing  separating  ditrswar 
and  footway. — A  toll  bridge  company 
is  bound  to  construct  a  railing  be- 
tween the  footway  and  driveway  of 
Its  bridge,  when  It  Is  necessary  for 
the  protection  of  pedestrians,  whether 
Its  charter  so  requires  or  not.  St. 
Louis  Bridge  Co.  v.  Miller.  138  111. 
465,  28  NB  1091. 

[el  Hsgleot  to  ereot,  repair,  er 
rcbnild — ahtit  bassA  on  special  stat- 
ute.— The  placing  of  a  guard  rail 
at  right  angles  to  the  side  of  a 
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placed  on  the  bridge.""  Furthermore  the  mle  is 
very  generally  held  to  apply  notwithstanding  the 
fact  that  the  shying,  backing,  or  nnmly  and  un- 
manageable conduct  of  a  traveler's  horse  may  have 
contributed  to  the  injury,**^  the  general  rule  being 
that  the  liability  accrues  if  the  injury  would  not 
have  happened  had  there  been  a  proper  and  suffi- 
cient guard.^'  It  has  been  held  in  some  cases  that, 
if  besides  a  defect  in  the  bridge  there  is  another 
cause  contributing  directly  to  the  result  for  which 
neither  of  the  parties  is  in  fault,  the  town  is  not 
liable;"  while  in  other  jurisdictions  it  is  held  that, 
where  two  causes  combine  to  produce  an  injary, 
both  of  which  are  in  their  nature  proximate,  the 
one  being  a  eolpable  defect  in  the  bridge  itself  and 
the  other  an  occurrence  for  which  neither  party  is 
responsible,  the  county  is  liable,  provided  the  injuir 
would  not  have  been  sustained  but  for  euch  defect. 
A  municipality  cannot  excuse  its  failure  to  guard 
a  bridge  properly,  by  asserting  that  it  could  not 
foresee  the  particular  conduct  of  a  terrified  horse.^ 
However,  if  it  appears  that  the  presence  of  mitable 
railings  would  not  have  prevetated  the  injury,  there 


can  be  no  recovery  therefor,"  for  the  absence  of  the 
railing  must  be  the  proximate  cause  of  the  injury.*' 
If  the  bridge  in  addition  to  the  absence  of  a  guard 
rail  contains  another  defect  which  contributed  to 
the  injury  of  a  traveler,  it  is  immaterial  on  the 
question  of  liability  which  was  the  dominating  cause 
of  the  injury.** 

80]  cc.  Lights.  It  is  very  generally  held  that 
bridges  should  be  provided  with  li^ts  at  night 
if  they  are  not  reasonably  safe  without  lights," 
and  this  is  especially  true  of  drawbridges,*"  in 
respect  of  which  it  was  said  in  a  well  considered 
case  that  a  failure  to  lig^t  such  bridge  would  be  a 
defect  in  the  structure  o£  the  bridge  itself.*^  One 
who  is  injured  while  crossing  an  unlighted  bridge 
may  recover  from  the  company  which  owns  the 
Inidge,  althoi^  the  negligence  of  a  third  perstm 
concurred  in  causing  the  injury.** 

[$  81]  <3)  As  to  SiM  sad  SUbility  of  BtmctarsL 
With  regard  to  the  size  and  stability  of  the  struc- 
ture of  a  public  bridge  it  may  be  said  that  it  should 
be  of  sofBcient  width  to  accommodate  public  travel,** 
and  the  passage  of  all  vehicles  or  maeninery  usually 


bridge,  runnlns  from  sucb  bridge 
toward  tha  side  of  the  highway, 
where  the  highway  Is  broader  than 
the  width  of  the  bridge,  even  if  the 
rail  was  so  placed  by  the  board  of 
chosen  freeholders  and  forms  a  part 
of  the  bridge,  would  not  constitute 
wrongful  neglect  of  the  board  to 
«rect,  repair,  or  rebuild  the  bridge, 
making  It  liable  under  Bridge  Act 
(Qen.  St.  [18951  p  307)  f  9,  provid- 
ing that.  If  such  board  snail  wrong- 
fully neglect  to  erect,  repair,  or  re- 
build a  bridge,  by  reason  whereof 
any  person  shall  receive  Injury  or 
damage  to  his  person  or  property, 
he  may  sue  the  board  and  recover 
judgment  for  damages  resulting 
from  a  vehicle  running  into  the 
xuard  rail  at  night.  Halm  v.  Hudson 
County,  78  N.  J.  L.  713,  76  A  1014. 

28  LRANS  946. 

[f]  VagllffMUM  of  iBdepMidaiit 
«oittnotor<— The  state  Is  liable  for 
the  death  of  a  person  crowded  off 
the  steps  to  an  elevated  footbridge, 
the  repair  of  which  It  had  assumed, 
although  the  absence  of  a  railing  to 
such  steps  was  due  to  the  negli- 
gence of  an  Independent  contractor. 
White  V.  State,  1E6  App.  Dlv.  G,  140 
NTS 

80.  Blakely  v.  Laurens  County, 
6S  a  C.  422.  13  SB  508. 

81.  See  cases  infra  notes  82.  86. 
88.    Oa. — Augusta  v.   Hudson,  94 

Oa,  1S6,  21  SS  289. 

Ind. — Parke  County  v.  Sappenfleld, 
«  Ind.  A.  577,  88  NB  1012:  Sulltvan 
County  V.  SlsBon,  2  Ind.  A.  Sll,  38 
NB  374  [dlst  Fulton  County  V.  RIdiel, 
106  Ind.  601,  7  NB  220]. 

Iowa. — ^Walrod  v-  Webster  County, 
110  Iowa  349,  81  NW  698,  47  LRA 
480:  Miller  v.  Boone  County,  95  Iowa 
6,  63  NW  362. 

Kan. — Topeka  v.  Hempstead,  68 
Kan.  328,  49  P  87. 

Maaa. — Tltcomb  v.  Fitdiburg  R. 
Co^  12  Allen  264;  Palmer  v.  Andover, 
2  Cuflh.  600. 

Mich.— Shaw  V.  Saline  Tp.,  113 
Mich.  842,  71  NW  642;  Oage  v.  Pon- 
tlac,  etc..  R.  Co.,  105  Mlcl.  386,  63 
NW  318. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Sandlfer, 

29  Tex.  Civ.  A.  366,  60  SW  461;  Bads 
V.  Marshall,  (Civ.  A.)  89  SW  170. 

Utah. — Thomas  v.  Sprlngvllle  City, 
9  Utah  426.  35  P  603. 

Wash. — Btnseldler  v.  Whitman 
County,  22  Wash.  888,  60  P  1122. 

W,  Va. — Rohrbough  v,  Bartrour 
County  Ct..  39  W.  Va.  472,  20  SE  665, 
46  AmSR  926. 

Wis.— Houfe  T.  Fulton,  29  Wis.  296, 
9  AmR  668. 

Ont — ^Toms  v.  Whitby  Tp.,  35  U. 
C.^  B.  196  [aff  37  U.  C.  Q.  R  100]. 

8^   Moulton  V.  Sanford.  61  Ue. 


127  [appr  Moore  v.  Abbot.  32  Me.  461; 
Minkley  v.  SpringvlUe  Tp.,  113  Mich. 
847,  71  NW  649;  Mason  v.  Spartan- 
burg County,  40  S.  C.  890,  19  SB  16, 
42  AmSR  887  (holding  that,  where 
In  an  action  tor  Injuries  through 
defects  In  defendant's  bridge  plain- 
tiff testified  that  his  horse  "stepped 
his  forefeet  on  the  bridge,"  that 
there  was  a  hole  under  the  bridge 
where  It  joined  the  abutment,  that 
his  horse  shied  throwing  him  over 
the  abutment,  and  plaintiff's  wife 
who  was  with  htm  at  the  time  of  the 
■accident  testlfled  that  the  horse  was 
a  new  horse  and  had  not  been  driven 
before,  the  Injur?  was  not  received 
because  of  the  hole  In  the  bridge, 
but  through  the  fright  of  the  horse); 
Brown  v.  Laurens  County,  38  8.  C. 
282,  17  SB  21  (holding  that  the 
absence  of  one  piece  of  railing  from 
a  county  bridge  Is  not  the  proximate 
cause  of  an  Injury  resulting  from 
the  fact  that  plaintiff's  horse  took 
fright  at  a  piece  of  timber  lying 
near  and  backed  her  vehicle  off  the 
bridge  at  the  point  of  the  missing 


railing). 

04.  Ind. — Parke  County  v.  Sappen- 
fleld,_6  Ind.  A.  677,  U  iraflOll;  SuUi- 


41  N. 
41  N. 


A.) 


van  County  V.  Slsson,  I  Ind.  A.  Ill, 

28  NB  274. 
N.  H. — Tucker  v.  Hbnalker, 

H.  317;  Clark  v.  Barrinffton. 
H.  44. 

Tex.— Bads  v.  Marshall,  (Civ. 

29  SW  170. 
Vt— Hunt  V.  PownaL  9  Vt.  411. 
Wla. — ^Roofe  v.  Fulton,   29  Wis. 

196.  9  AmR  668. 

See  also  Palmer  v.  Andover,  2  C^sb. 
(Mass.)  600  (where  the  rule  Is  laid 
down  that,  If  the  injury  would  not 
have  been  sustained  but  for  the 
defect  In  the  highway,  a  town  Is 
liable  where  the  proximate  cause 
of  the  Injury  Is  a  pure  accident  as, 
for  example,  the  failure  of  some  part 
of  the  carriage  or  harness,  provided 
the  accident  occurred  without  the 
fault  of  the  party  Injured  and  is  one 
which  common  prudence  and  sagacity 
could  have  foreseen  and  guarded 
against).  This  case  was  distinguished 
in  Marble  v.  Worcester,  f  Gray 
(Mass.)  396;  Murdock  v.  Warwick.  4 
Gray  (Mass.)  178;  and  was  the  sub- 
ject of  discussion  In  Titus  v.  North- 
bridge,  97  Mass.  258.  93  AmD  91 
(where  the  only  limitation  on  the 
case  was  that  the  contributing 
cause  must  be  a  "pure  accident"). 

85.  Toders  v.  Amwell  Tp.,  172  Pa. 
447.  83  A  1017.  61  AmSR  760;  Cage 
v.  Franklin  Tp.,  8  Pa.  Super  89. 

88,  Parke  County  v.  Bappenfleld. 
6  Ind.  A.  B7T.  33  KB  1012;  Walrod  v. 
Webstar  C^iunty,  110  Iowa  349.  81 
NW  698,  47  LRA  480.    0>mpare  Hol- 


ley  V.  Wlnooskle  Turnp.  Co.,  1  Alk. 
(vt.)  74  (where  under  the  circum- 
stances the  rule  was  not  applied). 

[a]  Whether  a  vehicle  was  backed 
with  fore*  euousk  to  lutv*  bcofcaa 
a  aowid  railing  Is  a  question  for  the 
jury.  Faulk  v.  Iowa  County.  lOJ 
Iowa  442,  72  NW  757. 

07.  Sullivan  County  v.  SIsson.  I 
Ind.  A.  811.  28  NE  374;  Walrod  v. 
Webster  County,  110  Iowa  349,  Si 
NW  698,  47  LRA  480;  Cualmano  v. 
New  Orleans,  121  La.  666.  49  S  195: 
Bitting  V.  HaxaUwny  Tp,  177  Pa. 
213,  35  A  •716;  Yoders  v.  Amwell 
Tp.,  172  Pa.  447,  33  A  1017,  51  AmSR 
750.    See  also  oases  supra  note  B6. 

B8.  Strader  v.  Monroe  County.  201 
Pa.  626,  51  A  1100. 

8».  Chicago  V.  Powers,  42  III.  I«9. 
89  AmD  418  (holding  that,  where  a 
bridge  forms  part  of  a  city  street, 
the  city's  duty  to  light  Its  atreeta 
extends  to  the  bridge);  Bly  v.  Haver- 
blll,  110  Mass.  620;  Com.  v.  Central 
Bridge  Corp..  12  Cush.  (Mass.)  241 
And  see  cases  Infra  note  90.  Com- 

Sare  Halm  v.  Hudson  County.  71 
r.  J.  L.  712,  76  A  1014.  28  LRANS 
946  and  note  (holding  that  lighting 
a  bridge  by  artificial  ught  Is  no  part 
of  Its  erection,  rebuilding,  or  repair, 
within  the  Bridge  Act  [(Sen.  St. 
(1896)  p  307]  S  9,  providing  that  If 
the  board  of  chosen  freeholders  sh^ll 
Wrongfully  neglect  to  erect,  rebuild, 
or  repair  a  bridge,  by  reason  whereof 
any  person  shall  receive  injury  or 
damage  to  his  person,  or  property, 
he  may  sue  such  board  ana  recover 
judgment). 

to.  Chlcaffo  V.  Thomas,  141  111.  A. 
122;  Stephanl  v,  Manitowoc,  89  Wl!>. 
467,  62  NW  176;  Hanley  v.  St  Helena 
Canal,  etc.,  Co.,  3  H.  A  N.  840  (where 
Martin,  B..  said  that,  if  a  bridge  la 
so  constructed  as  to  be  opened  In 
the  night.  It  ought  to  be  lighted  and 
watched,  and  C^annell,  B.,  said  that 
if  a  company  was  authorised  to  make 
in  the  public  highway  a  bridge 
which  was  liable  to  be  opened.  It 
must  take  precaution  with  referenr^ 
to  It:  and  that  It  was  for  the  Jurr 
to  say  whether  the  company  had 
done  so,  and  whether  an  Injury  was 
received  In  consequence  of  Its  All- 
ure). 

91.  Stephanl  v.  Manitowoc,  I) 
Wis.  467,  82  NW  176. 

98.  Conowlngo  Bridge  Co.  v.  Hed- 
rick.  95  Md.  669,  53  A  430. 

93.    BuBCh  V.  Davenport.  6  Iowa  *4». 

[a]  A  brldxe  may  be  required  to  be 
of  greater  wUltb  if  Im  »  oity  than  ft 
It  is  in  another  part  of  the  nighway- 
RuBCh  V.  Davenport,  6  Iowa  443. 

[b]  VaUag  part  at  teUffo  SMrigu* 
to  cm  aooeu  to  gdrato  «ar.r— In  an 
action  against  a  town  for  injnrlea 
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drami  on  the  highway;'*  and  that  it  should  be  built 
ud  maintained  of  suffleient  strength  to  sustain  loads 
wlueb,  from  the  nature  of  the  travel,  the  business 
of  the  road,  and  the  occupations  of  the  locality 
There  it  is  situated,  are  likely  to  be  imposed  on  it 
bot  not  to  sustain  unusual  or  extraordinary  loads 
not  reasonably  anticipated.**  J£  a  change  is  made 
ID  the  size  and  weight  of  traction  engines  in  eom- 
moD  use,  bridges  used  by  such  engines  should  be 
made  capable  of  meeting  any  ord^mry  demand."^ 
Failure  to  comply  with  this  duty,  resulting  in  injury, 
gives  the  cause  of  action." 

When  repairing  a  bridge  it  should  be  made  suit- 
ible  for  the  uses  to  which  it  is  ordinarily  exposed 
at  the  time  the  repairs  are  made  and  should  be  ren- 
dered aufQcient  for  the  ordinary  necessities  of  the 
pablic," 

bidge  pot  to  new  nae.  Befon  a  bridge  ean  be 
pat  to  a  new  use,  those  in  e<nitrol  of  it  most  see 
that  it  is  safe  for  such  use.' 

82]  2.  DefeoBes— a.  In  GensraL  The  ulterior 
purposes  of  a  traveler,'  or  the  fact  that  he  has  no 
legitimate  business  that  requires  him  to  go  on  the 
bridge  but  is  riding  over  it  merely  for  pleasure,' 
or  the  fact  that  he  has  not  paid  his  toll,*  does  not 
affect  his  right  to  have  a  bridge  in  a  reasonably 
nfe  condition  and  cannot  be  ui^ed  as  a  defense  by 
a  party  maintaining  the  bridge.  Nor  does  the  mere 


opinion  of  belief  that  a  structure  is  safe  excuse 
defects.^  8o  it  has  been  held  that  the  fact  that  the 
bridge  was  in  a  county  other  than  that  sued  is  no 
defense,  where  the  statute  provides  for  the  construc- 
tion in  such  place,  in  the  absence  of  a  good  site  on 
the  county  line  ;^  but  as  the  liability  of  a  town  exists 
only  by  virtue  of  statute,  the  fact  that  the  injury 
occurred  outside  the  state  would  constitute  a  good 
defense,  although  the  town  had  been  accustomed  to 
share  in  the  expense  of  maintaining  the  bridge.^ 

S3]  b.  Contributory  Negligence — (1)  In  Gen- 
et aL  The  failure  of  a  municipality  or  a  company 
to  perform  its  duty  of  repairing  a  bridge  does  not 
relieve  persons  passing  thereon  from  the  duty  of 
exercising  due  care  and  diligence,  and  a  showing 
that  plaintiff's  negligence  proximately  contributed 
to  his  injury  would  be  a  good  defense.' 

84]  (2)  What  Oonstitntes— (a)  In  Oeneral. 
Whether  a  plaintiff  is  guilty  of  contributory  negli- 
gence is  usually  a  question  for  the  jury,  although 
the  facts  may  be  such  that  the  court  will  say  as  a 
matter  of  law,  that  such  negligence  did  or  ^d  not 
exist."  It  may  be  said,  however,  that  a  traveler, 
in  crossing  a  bridge,  has  a  right  to  presume,  in  the 
absence  of  notice  to  the  contrary,  that  the  bridge 
is  kept  in  a  proper  and  safe  condition,  and  is  not 
chargeable  with  contributory  n^fligence  in  acting 
on  such  assumption,'^'*' unless  the  appearance  of  the 


njBtalned  owlnr  to  an  alleged  defect 
In  ft  bridge.  puJnttff  clalmlne  that 
Utfl  bridn  was  too  narrow.  It  ap- 
p«arlnjr  that  the  plank  brldce,  off  one 
end  of  which  plalntura  wheel  fell, 
wu  not  a  part  of  the  traveled  path, 
but  outside  It  and  oonstruoted  solely 
to  facilitate  aooess  to  and  from  the 
traveled  path  to  a  private  way  which 
opened  Into  the  highway,  and  from 
which  plaintiff  was  driving,  he  could 
not  recover.  Felrh  v.  West  Brook- 
fleld,  1S4  Haas.  SOS,  68  NB  S27;  Kel- 
ton     Northampton.  4  Gray  (Mass.) 

M.  Qulnton  v.  Burton,  61  Iowa 
471,  16  KW  669;  Curie  v.  Brandon, 
16  Han.  Itt.  To  same  effect  Graves 
T.  Waltafleld,  81  VL  84.  6»  A  137. 

H.  Maaa. — Gregory  v.  Adams,  14 
Gray  248. 

Ulch.— Moore  v.  Haselton  Tp.,  118 
Uich.  42E.  76  NW  S77;  Stebblns  v. 
E«ene  Tp..  EG  Mich.  562.  22  NW  87. 

Minn. — ^Anderson  v.  St.  Cloud, '79 
Ulnn.  88,  81  NW  746. 

Nebr. — Kovartk  v.  Saline  County, 
IE  Nebr.  440.  126  NW  1082,  186  Am 
SR  704,  27  LRANS  M8  and  note; 
Seyfer  v.  Otoe  County,  66  Nebr.  666, 
»  NW  766. 

N.  T.~CIapp  V.  Ellington,  61  Hun 
H.  3  NTS  616,  22  AbbNC^S  887. 

Oh. — Hardin  County  v.  Coffman,  60 
Oh.  St  627,  54  NE  1054,  48  L.RA  456. 

Pa. — Coulter  v.  Pine  Tp.,  164  Pa. 
513,  80  A  490;  Clulow  v.  McClelland, 
m  Pa.  588.  26  A  47,  17  LRA  660; 
Com.  V.  Allen.  148  Pa.  868,  28  A  1116, 
13  AmSR  830,  16  L.RA  148:  McCor- 
nick  V.  Washington  Tp.,  112  Pa.  186, 
4A164. 

Vt — Richardson  v.  Royalton,  etc., 
Turnp.  Co.,  6  Vt.  496. 

K.   gee  cases  exipra  note  95. 

97.  Kovarlk  v.  Saline  County,  86 
N«br.  440,  126  NW  1082.  136  AmSR 
704,  27  LRANS  832. 

9%,  Gehrlnger  v.  Lehigh  County, 
111  Pa.  497,  80  A  987,  86  LRANS  1127 
(holding  that,  where  the  county  com- 
mlsslOQers  maintained  a  bridge  prop- 
erly, in  accordance  with  Its  original 
design  and  plan,  but  made  no  effort 
to  itrengthen  It  for  some  length  of 
time  after  much  heavier  vehicles  had 
eome  Into  common  use.  the  county  Is 
liable  for  damages  resulting  from  a 
C^lure  of  the  floor  system  of  a 
bridge  while  there  was  being  taken 
fcrose  It  a  load  which  was  different 
In  character  from  the  ordinary  and 
uual  travel  over  the  highway  when 
the  bridge  waa  built,  but  not  differ- 


ent from  such  travel  at  the  time  of 
the  accident). 

99.  CVCaiander  v.  Dakota  County. 
90  Nebr.  8.  118  NW  722;  KovMik  V. 
Saline  County,  86  Nebr.  440.  186  NW 
1082,  188  AmSR  704.  27  LRANS  888. 

1.  Lewis  V.  CuBibM-land.  66  N.  J. 
L.  416,  38  A  668. 

9.  Strong  V.  Stevens  Point,  62  Wis. 
266,  22  NTT  426. 

[a]  Violation  of  anndar  statute*— 
The  faet  that  plaintiff  was  violating 
a  statute  prohibiting  the  pursuit  or 
his  work  on  Sunday  has  been  held 
not  a  good  defense,  where  It  is  not 
shown  that  the  violation  In  any  way 
contributed  to  the  injury.  Sutton  v. 
Wauwatosa,  29  Wla  21.  9  AmR  634. 

8.  Huntington  County  v.  Bone- 
brake.  146  Ind.  811,  46  NB  470. 

4.  Washington,  etc.,  Turnp.  Co.  v. 
Case,  80  Md.  36.  SO  A  671.  See  also 
Pembroke  v.  Hannibal,  eto.,  R.  Co.,  82 
Mo.  A.  61  (holding  that  the  fact  that 
the  traveler  has  been  given  a  pass 
did  not  discharge  the  company  from 
Its  duty  toward  him). 

Si  Schlensig  v,  Monona  County,  126 
Iowa  625,  102  NW  514;  Frankfort 
Bridge  Co.  V.  WlUlama,  9  Dana  (Ky.) 
403,  85  AmD  156;  Townsend  v.  Sus- 
quehanna Turnp.  Road,  6  Johns.  <N. 
Y.)  90. 

a.  Casey  v.  Tama  County,  75  Iowa 
666.  87  NW  138. 

T.    Brown  v.  Fairhaven.  47  Vt.  886. 

a.  Ala. — Patterson  v.  South  Ala- 
bama, etc.,  R.  Co..  89  Ala.  316.  7  S 
437. 

Oa. — Macon  County  v.  Chapman,  74 
Oa.  107. 

Ida. — Thomas  v.  Focatollo  Power, 
etc.,  Co..  7  Ida.  486,  68  P  596. 

111.— Earlvllle  v.  Carter,  3  111.  A. 
34,  6  111.  A.  421. 

Ind. — Relet  v.  Goshen.  42  Ind.  889. 

Iowa. — E:Bcher  v.  Carroll  County, 
169  Iowa  627,  141  NW  88;  Rusch  v. 
Davenport,  6  Iowa  443. 

La. — Cuslmano  v.  New  Orleans,  128 
La.  666,  49  8  195. 

Me.— Crumpton  v.  Solon.  11  Me. 
336. 

MaM.--Bllas  V.  Wllbraham.  8  Allen 

564. 

Mich. — Benedict  v.  Port  Huron,  124 
Mich.  600,  88  NW  814  (recognising 
the  rule). 

N.  T.— Nlcholls  v.  New  York,  128 
App.  Dlv.  632,  11  NTS  796. 

Or. — Gigoux  v.  Yamhill  County,  73 
Or.  212,  144  P  487. 

Pa.— Bitting  V.  Mazatawny  Tp.,  177 
Pa.  218.  86  A  716. 


S.  C. — Laney  v.  Chesterfleld  County. 
21  8.  C.  146.  7  SB  66.  See  Cooper  v. 
Rlcdiland  County,  76  a  C.  202.  66  SB 
868.  Ill  Am8Rl46,  10  LRANS  79». 

Vt.— Cleveland  v.  WaAlngton.  7i 
Vt.  498,  66  A  684:  Noyes  v.  Horrla- 
town,  1  Vt.  868. 

Wis.— Fisher  V.  Franklin,  89  Wis. 
42.  61  NW  80. 

[a]  A  moneatacy  faUure  to  ve- 
member  the  ooadltloa  of  a  lndd|re 
would  not  excuse  a  party  for  his  fail- 
ure to  act  on  his  actual  knowledge 
that  the  structure  was  a  drawbridge, 
since  such  a  state  of  mind  would 
amount  to  Inattention.  Benedict  v. 
Port  Huron,  124  Mich.  600,  83  NW 
614. 

{b]   Tloloiui  pvmeudty  of  hoxsew— 

Ordinary  care  on  the  part  of  a  trav- 
eler requires  that  he  should  drive  a 
horse  which,  when  exposed  to  ordi- 
nary objects  or  ordinary  noises  along 
the  highway,  will  not  become  un- 
manageabte  in  the  hands  of  a  driver 
of  ordinary  skill;  and  If  the  known 
vicious  nature  of  the  horse  contrib- 
utes to  the  Injury,  plaintiff  cannot 
recover.  Bliss  v.  Wllbraham,  8  Allen 
(Mass.)  664;  Bitting  v.  Haxatawny 
Tp.,  177  Pa.  318,  86  A  715. 

Ic]  Oan  xoaulzed  of  lafants^The 
fact  that  a  bridge  was  not  provided 
with  a  guard  to  prevent  pedestrians 
from  going  on  It  after  it  had  com- 
menced to  swing  did  not  relieve  a 
chtid  from  acting  as  expected  from 
her  age.  Cuslmano  v.  New  Orleans. 
123  La.  566,  49  8  196. 

9,  See  infra  S  110. 

10.  111.— Molway  v.  ChlcaKO,  239  III. 
486,  88  NB  486,  23  LRAf^  543.  16 
AnnCas  424;  Nelson  v.  Rockford.  186 
111.  A.  288;  Fortner  v.  Wabash  R.  Co.. 
162  III.  A.  1. 

Ind. — Bonebrake  v.  Huntington 
County.  141  Ind.  62,  40  NE  141;  Allen 
County  V.  CrevlSton,  133  Ind.  39,  32 
NB  735;  Apple  v.  Marlon  County.  137 
Ind.  563.  27  NE  166;  Howard  County 
V.  Legg.  110  Ind.  479,  11  NE  612. 

Kan. — Super  v.  Modell  Tp..  88  Kan. 
698.  129  P  1162. 

La, — Lawson  v.  Shreveport  Water- 
works Co.,  Ill        78,  86  S  890. 

Minn. — Anderson  v,  St.  ClOUd.  7ft 
Minn.  88,  81  NW  746. 

Nebr. — Kovarlk  v.  Saline  County,  86 
Nebr.  440,  126  NW  1082.  186  AmSR 
704,  27  LRANS  832:  Central  City  v. 
Marquis,  76  Nebr.  388,  106  NW  221. 

N.     J. — Mabnken    v.  ^Monmouth 
County,  68  N.  J.  L.  *«*.i*rAJlL  JT  „ 
Digitized  by  VjUOy  Ic 


480    [9  G.  J.] 


BBW0E8 


[§§  84-86 


bridge  is  such  that,  to  a  reasonably  prudent  person, 
it  would  suggest  danger.'^  And  acting  on  the  as- 
sumption that  official  duty  has  been  r^^larly  per- 
formed, a  traveler  on  a  public  bridge,  when  ad- 
dre^d  by  another  person,  may  properly  give  atten- 
tion to  what  is  being  said,  and  may  turn  his  head 
toward  the  speaker  for  that  puipose,  without  n^li- 
genee  being  imputable  to  him.^^  Nevertheless  the 
rule  does  not  permit  a  party  to  ride  rapidly  toward 
a  place  of  danger  on  a  dark  night  with  the  expecta- 
tion of  being  stopped  by  a  chain  which  it  is  the 
duty  of  the  city  to  maintain  across  the  drawbridge.^' 


86]  (b)  Extraordinary  Load."  As  it  is  un- 
necessary that  bridges  shall  be  constmeted  to 
sustain  unusual,  extraordinary,  or  unexpected 
loads, it  follows  that  one  who  attempts  to  cross 
such  a  bridge  with  a  load  which  is  clearly  of  sncb 
nature,  and  which  would  subject  the  bridge  to  an 
unusual  strain,  is  guilty  of  contributory  n^ligenee." 
So  too  if  a  statute  prescribes  a  maTimn*"  weight 
to  which  a  bridge  shall  be  subjected,''  an  injured 
party  ordinarily  cannot  recover  if  his  load  exceeds 
such  maximum.'^ 
[4  86]   (c)  NoncompUaiice  with  Precautions  Fre- 


N.  C— Brewster  v.  Elizabeth  City, 
137  N.  C.  S92,  4»  SB  885. 

Oh. — Hardin  County  v.  Coflman,  ^0 
Oh.  St.  S27,  54  NE  1054,  48  L.KA  466. 

Or. — Ridings  v,  Marlon  County,  60 
Or.  30,  91  P  22;  Hamerlynck  v.  Ban- 
fleld.  36  Or.  436,  69  P  712;  Ford  v. 
UmattUa  County,  IB  Or.  813,  16  P  38. 

Fa. — Jones  v.  Pennsylvania  Canal 
Co.,  178  Pa.  123,  36  A  925. 

Vt. — Cleveland  v.  Washington,  79 
Vt.  498.  65  A  U4. 

Wis.— Walker  v.  Ontario,  111  Wis. 
113,  6$6. 

Ca]  Id  other  worOS,  (1)  a  person 
oroBslng  a  bridge  which  la  part  of  a 
highway  may  assum«  In  the  absence 
of  notice  to  the  contrary,  or  of  facts 
sufllclent  to  put  him  on  Inquiry,  that 
It  is  reasonably  safe  for  the  accom- 
modation of  the  public  at  large,  in 
the  various  occupations  pursued  In 
the  locality  where  the  bridge  Is 'Situ- 
ated. Kovarik  v.  Saline  County,  86 
Nebr.  440,  126  NW  1082;  136  AmSR 
704,  27  LRANS  832;  Central  City 
Uarouis,  76  Nebr.  233,  1-06  NW  221. 
(2)  Where  a  county  constructs  or 
maintains  a  bridge  for  use  by  the 
public,  a  traveler  may  assume,  in  the 
absence  of  information  to  the  con- 
trary, that  he  may  eafely  travel  over 
any  portion  of  the  bridge,  and  in  do- 
ing 80  he  is  not  guilty  of  contri- 
butory negligence.  Ridings  v.  Marlon 
County.  60  Or.  30,  91  P  22. 

[b]  niiistratlons,— ( 1  >  Where  one 
riding  on  a  bridge  on  a  traction  en- 
gine, the  weight  of  which  did  not 
exceed  Ave  tons,  had  no  notice  of  the 
weakness  of  the  bridge,  and  had  rea- 
son ta  believe  that  the  state  had  per- 
formed Its  duty  and  that  the  brldce 
was  reasonably  safe  for  the  load,  tSll 
through  the  bridge  and  was  killed, 
he  was  not  guilty  of  contributory 
negligence.  O'Bryan  v.  State,  1 48 
App.  DIv.  642.  132  NTS  1098.  (2> 
Plalntlfl  was  Injured  on  a  bridge  by 
being  thrown  out  of  his  wagon,  the 
accident  being  caused  by  his  horse 
breaking  through  a  defective  plank 
In  the  orldge.  At  the  time  plaintiff 
had  the  reins  between  his  crossed 
legs,  preparing  to  light  his  pipe. 
There  was  no  hole  in  the  bridge,  the 
defect  being  merely  the  rotten  con- 
dition of  the  plank.  Platntift  testi- 
fied that  he  told  defendant's  select- 
men that,  if  he  had  had  hold  of  the 
reins  and  both  feet  on  the  bottom  of 
the  wagon,  he  would  have  been 
thrown  over  the  dasher  on  to  the 
horse.  It  was  held  that  defendant 
was  not  entitled  to  a  verdict  on  mo- 
tion, since  the  law  would  not  Im- 
pute contributory  negligence  to  plain- 
tiff under  the  circumstances,  as  he 
had  the  right  to  presume  that  de- 
fendant had  done  its  duty  in  keeping 
the  bridge  in  repair.  Cleveland  v. 
Washington,  70  Vt.  498,  66  A  684.  (3) 
Where  at  ntght  an  automobile  was 
driven  over  a  highway  Into  a  river 
at  a  public  crossing,  where  the  bridge 
had  been  carried  away  and  there  was 
no  barrier.  It  was  not  error  to  refuse 
to  Instruct  that  the  approach  to  the 
stream  was  a  warning  of  danger  to 
a  person  unacquainted  with  the  road 
and  driving  an  automobile  at  night. 
Super  V.  Modell  Tp..  88  Kan.  698,  129 
P  1162. 

U.  Nelson  v.  Rockford,  186  111.  A. 
288;  Kovarik  v.  Saline  County,  86 
Nebr.  440,  126  NW  1092,  136  AmBR 


704,  27  LRANS  832;  Hardin  County 
V.  Coffman,  60  Oh.  St  6S7,  S4  NB 
1054,  48  LRA  466. 

19.  Oigoux  V.  Tamhlll  County.  73 
Or.  212,  144  P  487. 

13.  Benedict  V.  Port  Huron,  124 
Mich.  600,  83  NW  614. 

14.  Question  of  law  or  fa«t  see 
infra  |  110. 

IB.    See  supra  I  81. 

16.  Conn. — Wilson  T,  Oranby,  47 
Conn.  6»,  88  AmR  Bl. ' 

IlL— Nelson  Rockford,  188  lU.  A: 
288 

Ind. — Vermillion  County  v.  Chipps, 
131  Ind.  68,  29  NE  1088,  IS  LRA 
228. 

MIoh. — Fulton  Iron.  etc..  Works  v. 
KtmbaU  Tp..  62  Mi^.  146,  IT  NW 
733. 

Minn. — Anderson  t.  St.  Cloud,  79 
Minn.  88,  81  NW  746. 

N.  T. — Ctapp  v.  BUlngton,  61  Hun 
68,  8  NTS  618,  28  AbbXTOkS  887. 

Oh. — Hardin  County  v.  Coffman,  60 
Oh.  St.  627.  64  NE  ld64.  48  VRA  486. 

Pa.— Clulow  V.  HeClelland.  161  Pa. 
683,  26  A  147.  17  LRA  860. 

Vt. — Richardson  v.  Royalton,  etc.. 
Tump.  Co.,  6  Vt.  680. 

[a]  AppUoatloBa  of  rale^(l)  If 
traction  engines  and  threshing  outfits 
were  not  in  use  at  the  time  that  a 
bridge  was  built,  it  is  clear  that  such 
loads  are  not  those  which  should 
have  been  anticipated  in  the  building 
of  the  bridge,  and  It  may  be  alleged, 
with  reason,  that,  to  thus  use  It, 
would  be  unusual  and  extraordinary. 
Vermillion  County  v.  Chipps,  131  Ind. 
66.  29  NE  1066,  16  LRA  228.  (2)  Re- 
covery cannot  be  had  for  damages  to 
a  steam  traction  threshing  engine 
caused  by  the  breaking  of  a  township 
bridge,  where  plaintiffs  testified  that 
they  knew  that  the  engine  was  a 
great  deal  heavier  than  the  vehicles 
In  ordinary  use  In  the  neighborhood, 
and  that  they  examined  the  bridge 
before  going  on  It,  and  where  there 
was  no  evidence  that  the  township 
authorities  knew  that  one  of  the  tim- 
bers of  the  bridge  was  rotten.  Clu- 
low v.  McClelland,  151  Pa.  683.  26 
A  147.  17  LRA  650;  McCormick  v. 
Washington  Tp..  112  Fa.  186.  4  A  164. 

[b]  What  Is  not  extraordinary  vs*. 
— (1)  Where  the  use  of  traction  en- 
gines have  been  common  In  the  lo- 
cality where  the  Injury  occurred  for 
more  than  twenty  years  before  the 
accident,  and  defendant  Itself  had 
for  a  number  of  years  used  traction 
engines  weighing  more  than  that  of 
plaintiff,  and  where  shortly  before 
the  accident  plaintiff  was  advised  by 
the  city  engineer  who  was  charged 
with  the  duty  of  inspecting  bridges 
and  closing  them  wnen  unsafe  to 
cross  the  bridge  with  his  engine  In 
preference  to  crossing  other  bridges 
that  might  be  used,  and  It  did  not 
appear  that  there  was  any  defect  in 
the  bridge  that  would  be  noticed  in 
the  exercise  of  ordinary  care,  a  Jury 
were  warranted  in  finding  that  It  was 
not  an  extraordinary  use  of  the 
bridge,  and  that  plaintiff  was  In  the 
exercise  of  due  care  In  driving  his 
engine  upon  it.  Nelson  v.  Rockford, 
186  111.  A.  288.  (2)  On  the  other 
hand.  If  such  engines  had  been  In  use 
In  the  neighborhood  before  the  con- 
struction of  the  bridge.  It  may  fairly 
be  presumed  that  the  crossing  by 
such  machinery  was  anticipated  In 


the  construction.  Bonebrake  v.  Hunt- 
inrton  County,  141  Ind.  62.  40  NE  141. 

IT.    See  statutory  provisions. 

[a]  Welglit;  how  dstermlneAi — 
(1)  Under  a  statute  providing  that 
no  recovery  can  be  had  for  Injuries 
sustained  by  the  breaking  down  of 
a  bridge,  where  the  weight  of  the 
load  "exceeds  forty-five  hundred 
pounds,  exclusive  of  the  team  and 
carriage,"  It  is  held  that  the  weight 
of  the  driver  seated  on  the  load  must 
be  taken  Into  account  In  computing 
the  aetiw.1  weight.  Dexter  v.  Canton 
Toll  Bridge  Co..  79  Me.  S8S.  12  A 
847.  (8>  Under  a  statute  providing 
that  no  town  shall  be  liable  for  any 
damage  resulting  by  reason  of  the 
brealdng  of  any  bridge  by  any  ve- 
hicle and  load  togeuiar  weighing 
four  tons  or  more,  In  estimating  the 
weight  of  a  load  of  stone  being  trans- 
ported over  a  bridge,  Ute  weight  of 
the  front  wheels  of  a  buckboard 
fastened  to  the  stone  wagon  by  a 
chain,  and  on  the  bridge  when  the 
same  fell,  was  to  be  considered  In 
determining  what  weight  was  being 
transported  over  the  bridge.  Kelly 
V.  Saugerties,  110  App.  Dlv.  561.  9i 
NTS  177.  (3)  Where  a  statute  ex- 
empted the  town  from  liability  If 
the  load  exceeded  four  tons  in 
weight.  It  has  been  held  that,  al- 
though an  engine  and  thresher  ex- 
ceeded this  weight,  yet.  if  the  engine 
alone  was  less  than  four  tons  in 
weight,  and  the  panel  of  the  brldfc 
thereunder  gave  way,  a  recovenr 
could  nevertheless  be  had.  since 
there  was  less  than  four  tons  on  the 
panel  which  broke.  Bush  v.  Dela- 
ware, etc.,  R.  Co.,  186  N.  T.  210,  69  NE 
838;  Lee  v.  Delaware,  etc.,  R.  Co., 
71  NTS  120.  (4)  The  Highway  Law 
(L.  [1890]  c  888  f  154),  provided  that 
no  town  shall  be  hable  for  damages 
resulting  to  person  or  property  by 
reason  of  the  breaking  of  any  bridge 
caused  by  the  transportation  of  any 
vehicle  or  load  weighing  four  tons  or 
over,  does  not  prevent  a  recovery  for 
an  injury  received  through  the  break- 
ing down  of  a  bridge  on  an  attempted 
crossing  by  a  traction  engine  and  a 
water  tank,  which  was  mounted  on 
a  separate  wagon  and  coupled  to  the 
engine  by  a  pole,  together  weighing 
more,  but  each  alone  less,  than  four 
tons,  when  only  the  front  wheels  of 
the  engine  were  on  the  bridge  when 
It  collapsad.  Vandewnter  v.  Wap- 
plnger,  88  App.  Dir.  818,  74  NTS 
699. 

IB.  Dexter  v.  Canton  Toll-bridge 
Co..  79  Me.  683,  12  A  847:  Stone  v. 
Tilden,  122  Wis.  290.  99  NW  I0«. 
See  also  Helb  v.  Big  Flats,  66-  App. 
Dlv.  88,  73  NTS  86  (holding  that 
in  an  action  against  a  town  for  the 
breaking  of  a  bridge  while  plaintiff 
was  moving  a  vehicle  and  load  o^'er 
the  same.  If  it  appears  that  plalntllT 
crossed  the  bridge  the  previous  day 
with  a  vehicle  and  load  in  exc«ra  nf 
four  tons,  which  crossing  bo 
weakened'  the  bridge  as  to  cause  the 
breaking,  plaintiff  cannot  recover). 

tal  «Ua  atatato  jpowUm  aa  ba- 
mnnr  tor  tovBi  out*  and  the  de- 
fense that  the  load  was  above  the 
statutory  maximum  cannot  be  urged 
If  the  bridge  was  one  which  a  njtl- 
road  'iras  bound  to  repair  and  main- 
tain. Bush  V.  Delaware,  etc..  R.  Co . 
168  N.  T.  210,  69  NE  888. 


For  later  eases,  aersloyaasMta  and  flhaages  in  the  law  see  cumulative  Annotations,  same  title, 
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scribed  by  Statute.^*  There  is  some  eonfliet  of  au- 
thority as  to  the  right  to  recover  for  injaries  bus- 
Utined  while  crossiog  a  defective  bridge,  where  the 
party  injured  has  n^lected  to  comply  with  statu- 
tory provisions  prescribing  precautions  to  be  taken 
by  travelers  in  crossing  bridges.  It  has  been  held 
ifaat  one  injured  in  crossing  a  bridge  cannot  recover 
therefor  where  he  failed  to  comply  with  a  statutory 
requirement  as  to  giving  notice  to  the  toll  gatherer 
that  the  load  exceeds  a  certain  weight."  So  in  a 
number  of  deciuons  it  has  been  held  that  noncom- 
pliauee  with  a  statutory  requirement  that  a  bridge 
be  apaimed  with  plan^  of  designated  dimensions, 
for  loads  of  the  eharaoter  designated  by  such  stat- 
utes, will  preelnde  a  recovery  for  injuries  sustained 
Thile  cHMsing  the  bridge.^  Some  of  these  deci- 
sions proceed  on  the  theory  that  the  party  injured 
is  not  lawfully  on  the  bridge  and  that  the  fact  that 
there  is  no  causal  connection  between  the  noncom- 
pliance with  the  statutory  requirement  and  the  in- 
jury sustained-  is  immaterial."  Othor  decisions, 
however,  hold  or  intimate  that  in  order  to  preelnde 
a  recovery  for  injury  sustained  it  is  essential  that 
the  violation  of  the  statute  should  have  contributed 
directly  to  the  injury,"  and  that  where  these  facts 
exist  there  can  be  no  recovery.^  And  it  has  been 
held  that  a  recovery  for  injuries  sustained  may  be 
had,  although  the  statute  is  not  literally  complied 
with,  if  it  aflfirmatively  appears  that  the  distribn- 

u.  See  also  supra  i   86;  Infra 

§ 

so.  Pomerc^  t.  Fifth  Maaaaohu- 

f*tls  Turnpike    CcMrp..    10  Z*lek. 

ai.  CosteUo  V.  Riley  County,  91 
Kan.  532,  138  P  <S9;  Jones  v.  Union 
''ounty.  63  Or.  566,  127  P  781,  42 
LRANS  1035  and  note;  Welch  v. 
Geneva,  110  Wl8.  388.  86  NTV  970: 
Goodlson  Thresher  Co.  v.  McNab,  44 
Can.  S.  C.  187.  See  also  Toedtemeir 
V.  Clackamas  County,  84  Or.  68,  64 
P  954  (as  sustaining  the  rule). 

[a]  OizeuaatanoM  udra  wtaloli 
•tfttnto  not  appUoablVi. — Code  t  1571 
requires,  that,  whenever  any  engine 
driven  In  whole  or  In  part  by  steam 
power  crosses  a  bridge  in  the  public 
road,  planks  of  certain  dimensions 
mast  be  laid  under  the  wheels. 
PlalntlfPa  threshing  machine  was  de- 
tached and  was  being  pulled  across 
a  bridge  by  horses  and  cable,  there 
being  no  plank  or  other  support 
under  the  wheels  when  the  bridge 
broke  down.  It  was  held  that  the 
statute  applied  only  to  cases  where 
the  engine  was  actually  being  driven 
by  steam  when  crossing  the  bridge, 
and  plaintlfTs  failure  to  place  planks 
under  the  wheels  waa  not  a  bar  to 
ma  recovery,  Toung  v,  Madison 
County.  187  Iowa  615,  115  NW  28. 

[b]  BrUanoa  held  sutflclent  to 
sustain  a  finding  that  an  engine  was 
not  a  traction  engine  within  a  stat- 
ute requiring  a  party  crossing  a 
bridge  with  a  traction  engine  to 
«rengthen  the  bridge.  Pattlson  v. 
wainfleet  Tp.,  1  OntWR  407  (town- 
ship). 

aa.  Jones  V.  Union  County,  63  Or. 
Ses.  127  P  781.  42  LRANS  1035 
(decided  under  statutes  [Lord  L.  Or. 
i  6375]  giving  a  right  of  action  to 
persons  Injured  while  "lawfully" 
traveling  on  a  highway,  and  Lord 
Or.  f  6387  requiring  the  use  of 
planks  in  crossing  bridges  with 
loads  of  a  designated  description); 
fJoodlBon  Threshar  Co.  v.  McNat^  Ai 
Can.  S.  C.  187. 

,  M.  Tackett  v.  Taylor  County,  122 
Iowa  149,  98  NW  730  (decided  under 
a  itatute  which  specifies  various  pre- 
cautions that  must  be  taken  by  those 
in  charge"  of  a  traction  engine 
traveling  on  a  highway,  and  provides 
that,  whenever  any  such  engine  shall 

[9  C.  J.--31] 


cross  a  bridge,  planks  of  certain 
dimensions  shall  be  placed  under  the 
wheels,  and  makes  any  failure  to 
comply  with  the  statute  a  misde- 
meanor). And  see  Walker  v.  Ontario, 
118  Wis.  664,  96  NW  1086  (where  It 
waa  said  that  failure  to  comply  with 
a  statute  requiring  persons  driving 
traction  engines  over  a  bridge  to 
span  the  bridge  with  two-inch  planks 
Is  not  a  defense  to  an  action  for 
injuries  caused  by  the  falling  of  the 
bridge,  unless  there  Is  some  direct 
causal  connection  between  the  fail- 
ure and  the  accident.  It  appeared, 
however,  that  there  waa  a  substantial 
If  not  a  literal,  compliance  with  the 
statute  based  on  that  fact). 

84.  Tackett  v.  Taylor  County,  123 
Iowa  149,  98  NW  730  (holding  that  If 
the  planks  placed  under  the  wheels 
of  the  engine  were  of  smaller  dimen- 
sions than  prescribed  by  the  stat- 
ute, and  this  contributed  directly 
to  the  Injury  of  one  who  assisted  In 
keeping  the  planks  beneath  the 
wheels  as  the  engine  moved  over  the 
bridge,  he  could  not  recover,  although 
he  was  not  "In  charge"  of  the  en- 
gine). 

as.  Walker  v.  Ontario,  111  Wis. 
113.  86  NW  566  (decided  under  a 
statute  providing  that  no  recovery 
can  be  had  where  the  owner  of  a 
steam  engine  neglects  to  span  any 
culvert  or  bridge,  before  crossing, 
with  hard  wood  planks  at  least  two 
Inches  thick  and  twelve  Inches  wide. 
The  court  said  that  It  is  clear  that 
this  precaution  is  Intended  to  pro- 
tect the  bridge  from  the  calks  on 
the  engine  wheels,  and  therefore  the 
use  of  planks  eight  to  ten  Inches 
wide,  with  other  plank»  beside  them 
so  as  to  accomplish  the  same  purpose, 
would  be  a  compliance  with  the  spirit 
of  the  statute  and  would  not  render 
the  party  guilty  of  contributory 
negligence.). 

36.  Lawrence  v.  Channahon.  167 
111.  A.  550. 

a?.  Zimmerman  v,  Conemaugh  Tp.. 
1  Pa.  Cas.  S19,  5  A  46  (holding  that 
driving  at  a  gallop  over  a  bridge, 
the  floor  of  which  la  unaplked,  will 
preclude  a  recovery). 

[a]  Driving  at  a  trot  ovar  a  small 
briOg-B  wltbont  knowt*«g«  of  its  da- 
faots  and  without  violating  any 
municipal  ordinance  Is  not  antui  con- 


tion  of  weight  and  consequent  relief  from  strain 
was  fully  accomplished.^  It  has  also  been  held 
that  if  an  injury  to  an  automobile  results  from  the 
breaking  down  of  a  bridge  which  a  city  has  suf- 
fered through  negligence  to  remain  in  disrepair  the 
person  who  has  suffered  the  damages  is  not  barred 
of  a  recovery  because  of  the  violation  of  a  statute 
by  him  requiring  a  red  light  to  be  carried  on  the 
rear  of  his  automobile,  where  such  violation  in  no 
wise  contributed  to  the  injury  suffered." 

87]  (d)  Fast  Driving.  While  fast  driving 
over  a  bridge  may  be  clearly  of  such  a  nature  as 
to  preclude  a  recovery,"  the  d^ree  of  care  and  skill 
with  which  a  horse  is  being  coiven  or  which  may 
be  required  under  certain  conditions  is  ordinarily  s 
question  for  the  jury;"  and  the  mere  fact  that 
plaintiff  violates  a  statutory  or  municipal  regulation 
by  driving  thraeon  fastw  than  a  walk  is  not  n^Ii- 
gence  per  se,  and  does  not  preclude  a  recovery  for 
an  injury  alleged  to  be  caused  by  a  defect  in  the 
bridge,  if  the  jury  find  that  sndi  violation  did  not 
contribute  to  the  injury.** 

[$  88]  (e)  Notice  of  Defeets.  Knowledge  that 
a  bridge  is  unsafe  or  detective  is  always  an  import- 
ant consideration  on  the  question  of  contributory 
ju^ligenee,  but  it  does  not  follow  that  wherever 
there  is  knowledge  there  is  negligence."*  If  a 
traveler  has  knowlec^e^  of  the  existence  in  a  bridge 
of  defects  of  such  a  nature  that  a  reasonably  pru- 

trlbutory  negligence  ,as  a  matter  of 
law.  as  will  preclude  a  recovery  for 
the  loBs  of  a  horse  and  vehicle  occa- 
sioned by  the  falling  of  the  bridge. 
Jordan  v.  Hannibal.  87  Mo  673. 

38.  Cutting  v.  Shelbume,  198 
Maaa.  1,  78  NE  762. 

39.  (!ullman  v.  McMinn,  109  Ala. 
614,  19  S  981:  Marshal  v.  McAllister, 
18  Tex.  Civ.  A.  159,  43  SW  1043: 
Abbott  V.  Wolcott.  38  VL  666  (hold- 
ing, however,  that  If  the  illegal  act 
of  another  In  driving  faster  than  a 
walk  contributed  to  the  Injury  of 
plaintiff  he  could  not  recover  against 
the  town,  since  the  town  could  not 
be  responsible  for  the  illegal  aota 
of  a  traveler);  Chesapeake,  etc.,  R. 
Co.  v.  Jennings^  98  Va,  70,  84  SB 
986.  See  also  Weeks  v.  Lyndon,  64 
Vt.  638  (where  it  was  herd  that  the 
statute  concerning  fast  driving  was 
not  violated,  as  the  accident  bad 
occurred  on  a  trestlework  and  not 
on  a  bridge).  But  compare  Heland 
V.  Lowell,  8  Allen  (Mass.)  407,  81 
AmD  670  (holding  that  no  action 
lies  against  a  city  which  is  boun4 
to  keep  a  bridge  in  repair  to  recover 
damages  sustained  by  reason  of  a 
defect  therein,  by  an  inhabitant  of 
the  city  who,  at  the  time  of  receiv- 
ing the  Injury  complained  of,  was 
driving  across  the  same  at  a  rate 
faster  than  a  walk.  In  violation  of  a 
city  ordinance,  although  he  did  not 
know  of  the  existence  of  the  ordl- 
nanc'i). 

30.  Howard  County  v.  Legg,  88 
Ind.  626  (per  Elliott.  J.). 

31.  [al  ■nmolULoy  of  notiee.— (1) 
Where  signboards  bearing  the  In- 
scription ^'bridge  unsafe"  are  con- 
spicuously placed  at  each  end  of  a 
defective  bridge,  the  fact  that  a 
traveler  la  unable  to  read  Ekiglish 
does  not  excuse  his  attempting  to 
cross  the  bridge,  and  hia  so  doing 
would  be  contributory  negligence. 
Weirs  V.  Jones  County.  86  Iowa  82R, 
53  NW  321,  17  LRA  446.  (2)  But 
the  fact  that  a  county  bridge  had 
been  in  such  a  condition  for  such  a 
length  of  time  that  the  county  was 
bound  to  know  the  defective  condi- 
tion by  reason  of  Its  long  continua- 
tion was  no  reason  why  one  using 
the  bridge  was  also  chargeable  wltn 
such  noUce  ao  as  to  render  his  use 
of   the   bridge   contributory  negll* 
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dent  man  would  see  that  it  was  clearly  unsafe  and 
that  prudent  or  cautious  driving  could  not  avert 
the  danger,  an  attempt  to  cross  the  same  would  be 
n^ligence,  as  a  matter  of  law.^'  On  the  other 
hand,  although  a  party  knows  that  a  bridge  is 
probahly  unsafe,  or  is  not  in  all  respects  in  a  proper 
state  of  repair,  still,'  if  it  is  not  clearly  dangerous, 
it  is  not  negligence  per  se  to  attempt  its  use,  pro- 
vided the  traveler's  business  rendered  its  passage 
neeessary,  and  he  exercised  care  and  diligence  in 
keeping  with  the  increased  danger  but  if  there 
is  another  reasonably  convenient  way  by  which  the 
defective  bri(%e  may  be  avoided  the  rule  is  other- 
wise.^* It  may  also  be  said  that  one  who  has  given 
notice  of  defects  in  a  bridge  to  the  parties  whose 
duty  it  is  to  repair  has  a  right  to  presume,  after 
a  reasonable  time,  that  repairs  have  been  made,  and 


his  subsequent  use  of  the  bridge  would  not  be  n^li- 
gence  per  se."  And  although  one  baa  knowledge 
of  the  posting  of  a  notice  that  a  bridge  is  nnsate 
for  travel,  he  is  not  n^ligent  in  using  the  bridge 
after  having  been  personally  advised  by  the  authori- 
ties whose  duty  it  is  to  repair  that  the  bridge  has 
been  repaired  and  is  safe. 

89  j  c.  Lack  of  Funds.  If  the  liabiUty  of  a 
municipality  for  injuries  caused  by  its  defective 
bridge  is  absolute  and  unqualifled,^'  or  if  it  is  vested 
by  statute  with  ample  authority  to  raise  funds  to 
keep  its  bridges  in  repair,**  the  lack  of  funds  with 
which  to  make  the  peeded  repairs  would  not  con- 
stitute a  good  defense  to  an  action  for  an  injnry 
from  such  defects;  but  if  the  liability  is  limited  by 
statute  the  rule  may  be  otherwise.*"  Snob  lack  of 
funds  must,  however,  be  pleaded  as  a  defense  by 


sence.  The  county  Is  "required  to 
exercise  dfUsence  to  ascertain  and 
remedy  the  defects,  while  the 
[traveler!  had  a  rlerht  to  assume 
that  the  bridge  had  been  kept  in 
proper  repairs,  and  that  It  was 
reasonably  safe."  La  Porte  County 
V.  Ellsworth,  9  Xnd.  A.  66«,  S7  NE 
22,  28. 

83.  Oa. — Samples  v.  Atlanta,  95 
Ga.  110,  22  SB  1S5-  Tift  v.  Jones, 
52  Qa.  538.  74  Ga.  469  (holding  that 
the  fact  that  the  traveler  has  paid 
his  return  fare  would  not  Justify 
his  crossing  If  the  bridge  was  clearly 
dangerous).  See  also  Cooper  v.  Floyd 
County,  112  Ga.  70,  S7  SB  91  (recog- 
nizing the  rule). 

Ina. — Huntington  County  v.  Huff- 
man, 134  Ind.  1,  81  NE  670;  Morrison 
V.  Shelby  County,  116  Ind.  431,  19 
NB  816;  Parke  County  v.  Sappenfleld, 
10  Ind.  A.  609,  88  NE  358. 

Iowa. — Homan-  v.  Franklin  County. 
90  Iowa  186,  67  NW  701.  See  also 
Hughes  V.  Hupcatlne  County.  44  Iowa 
672 

ICan. — Falls  Tp.  v.  Stewart,  8  Kan. 
A.  403.  42  P  926, 

Md. — Prince  George's  County  v. 
Burgess,  61  Md.  29.  48  AmR  88. 

Mich. — BratflHch  v.  Maaon  Tp..  120 
Mich.  328.  79  NW  576. 

N.  T. — Johnson  v.  Denning,  106 
App.  Div.  343,  94  NTS  683  (holding 
that  one  who  knows  or  has  reason 
to  believe  that  a  bridge  over  a  stream 
Is  liable  to  collapse  under  a  heavy 
load,  and  nevertheless  voluntarily 
and  knowingly  takes  the  risk  of 
crossing  the  bridge  with  such  a  load, 
cannot  recover  against  the  town  in 
which  the  bridge  Is  located  for  In- 

{urles  to  the  load,  caused  by  the  col- 
apse  of  the  bridge) ;  Desure  v.  New 
York  Cent.,  etc.,  R.  Co.,  94  App.  Div. 
251,  S7  NTS  988;  Hynes  v.  State, 
63  Misc.  592,  118  NTS  621.  And  see 
Travis  v.  Carolton,  6  Sllv.  Sup.  262, 
7  NTS  231  (where,  It  appearing  that 

Slaintffr  admitted  that  he  thought  the 
ridge  unsafe,  but  decided  to  take 
the  chances  of  trying  to  go  over,  it 
was  held  that  he  was  guilty  of  con- 
tributory negligence,  unless  the  acci- 
dent did  not  result  from  the  defect 
from  which  the  danger  was  appre- 
hended). 

Vt.— Polsom  V.  Underhlll.  36  Vt.  680. 

Wnsh. — Pederson  v,»  Skagit  County, 
54  Wash.  637,  103  P  1125  (in  this 
case  It  appeared  that  at  time  of 
highwater,  a  county  bridge  which 
was  In  danger  of  being  swept  away 
was  closed  to  travel.  In  the  evening 
the  draw  span  was  fixed  so  that  It 
could  readily  be  opened  to  let  Ob- 
structions pass,  and  the  sweep  used 
to  operate  It  was  placed  in  position 
for  use  In  emergency.  Chains  were 
hung  across  the  approaches  to  the 
draw  span.  Decedent  was  notified 
to  keep  away  from  the  bridge,  but 
did  not  do  so,  and.  while  running 
across  the  draw  span  after  dark,  he 
struck  the  end  of  the  sweep,  and  re- 
ceived fatal  injuries.  It  was  held 
that  decedent.  In  using  the  bridge 
knowing,  the  condition  it  was  in,  did 


so  at  his  own  risk). 

See  Whitehead  v.  Philadelphia,  2 
Phlla.  (Pa.)  99  (discussing  the  rule). 

33.  Qa. — Morgan  County  v.  Glass, 
139  Oa.  416,  77  SE  688.  . 

111.— St.  I^uls  Bridge  Co.  v.  Miller. 
138  111.  466,  28  NE  1091  [aff  89  111. 
A.  366]. 

Ind. — Boone  County  v,  Mutchler. 
137  Ind.  140,  86  NE  684;  Porter 
County  V.  Dombke,  94  Ind.  72:  Madi- 
son County  V,  Brown,  89  Ind.  4  8 
(where  it  appeared  that  at  the  time 
plaintiff  attempted  to  drive  his  team 
over  ft  the  bridge  was  in  use  by  the 
public.  Plaintiff  was  accustomed  to 
pass  over  it,  and  thought  he  could 
safely'  do  so  at  the  time  the  acci- 
dent occurred.  Others  had  been  pass- 
ing over  it,  and  one  team  had  gone 
over  it  safely  a  few  hours  before  he 
attempted  to  do  so.  He  and  the  man 
who  was  with  him  testified  that  he 
drove  In  a  walk  over  the  bridge.  He 
also  testified  that  he  had  stopped 
holes  In  the  bridge  and  always  did 
so  before  venturing  on  it  when  he 
knew  there  were  holes  in  It,  snd  that 
he  did  not  know  that  the  bridge  was 
dangerous  where  his  horse  broke 
through  It.  It  was  held  Insufficient 
to  show  contributory  negligence); 
Parke  County  v.  Sappenfleld,  6  Ind. 
A.  577.  33  NE  1012. 

Iowa. — Jones  v.  Shelby  County.  124 
Iowa  661,  100  NW  620  (where  it  was 
held  that,  although  one  goes  on  a 
bridge  believing  ft  Is  dangerous  to 
go  on  It,  he  is  not  guilty  of  contribu- 
tory negligence,  unless  under  the  cir- 
cumstances, if  fully  known  to  him, 
a  reasonably  prudent  man  would  not 
go  on  It).  To  same  effect  Walker 
V.  Decatur  County,  67  Iowa  107.  SS 
NW  256. 

Md.— Prince  George's  County  v. 
Burgess.  61  Md.  29,  48  AmR  88. 

Mass. — Lyman  v.  Hampshire 
County,  140  Mass.  311,  3  NB  til. 

Mich. — Bratflsch  v.  Mason  Tp„  180 
Mich.  323.  79  NW  576. 

Mo. — Pembroke  v.  Hannibal,  etc., 
R.  Co.,  32  Mo.  A.  01. 

N.  H. — Randall  v.  CTheshlre  Tump., 
6  N.  H.  147,  25  AmD  458  (holding 
that  where  the  danger  of  crossing 
the  bridge  is  not  clearly  imminent  a 
warning  by  the  turnpike  company 
that  the  bridge  Is  unsafe  does  not 
exonerate  them  from  liability  so 
long  as  they  take  toll). 

N.  T. — Taylor  v.  Constable,  16  NTS 
796  [aff  131  N.  Y.  597,  30  NB  68]. 

Pa. — Humphreys  v.  Armstrong 
County,  66  Pa.  204. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Gass- 
camp,  69  Tex.  646,  7  SW  227  (hold- 
ing that  a  showing  that  many  per- 
sons habitually  used  the  bridge  with 
safety  proved  that  a  mere  attempt 
to  cross  It  was  not  concluslTe  evi- 
dence of  negligence). 

Wash. — Elnseldler  v.  Whitman 
County.  22  Wash.  888,  00  P  1122. 

Wis. — Spearbracker  v.  Larrabee,  64 
Wis.  573,  25  NW  566. 

[a]  Oar*  eonuuMWBMta  ta  Hhm 
kaowB  Aaafw  (1)  Is  necflssary. 
Parke  County  v.  Sappenfleld,  0  Ind. 


A.  677,  88  NB  1012;  Falls  Tp.  v. 
Stewart.  3  Kan.  A.  408,  42  P  92t. 
(2)  Nothing  short  of  the  care  which 
a  person  or  ordinary  prudence  would 
exercise  with  reference  to  the  ex- 
isting conditions  should  be  held  suffi- 
cient Samples  v.  Atlanta.  95  Ga,  lin, 
22  SB  136.  (3)  Hence  where  plain- 
tiff knew  of  the  condition  of  a  foot- 
bridge, and  her  injury  could  have 
been  prevented  by  ordinary  care  oa 
her  part,  the  grant  of  a  nonsuit  in 
an  action  for  injuries  received  was 
proper.  Browning  v.  Cave  Spring.  7 
Ga.  A.  724,  67  SB  1046. 

[b1  Oar*  and  OUlffaBO*  «u«stloK 
for  th*  Jnry^Whether  plaintiff  has 
used  that  degree  of  care  and  dill- 

Sence  which  the  known  dangers  of 
ie  situation  demand  is  a  question 
for  the  Jury.  Waud  v.  Polk  County, 
88  Iowa  617,  66  NW  628;  Lyman  v. 
Hampshire  County,  140  Mass.  311.  3 
NB  211;  Boyce  v.  Shawangunk,  40 
App.  Div.  693.  68  NTS  26:  Taylor  v. 
Constable,  15  NTS  796  [aff  131  N.  Y. 
697.  30  NB  681;  Gulf,  etc..  R.  Co. 
v.  Gasacamp.  69  Tex.  546,  7  SW  !;7. 

3^  Cohea  v.  Coffeeville,  69  MIsa. 
661,  13  8  668;  Spencer  v.  SardlTiia. 
42  App.  Div.  472,  69  NTS  412;  Wood 
V.  Andes.  11  Hun  <N.  Y.)  648;  HaTen 
V.  Pittsburg,  etc..  Bridge  Co.,  ISl  Pa 
620,  26  A  311:  Gulf,  etc,  R.  Co.  v 
Gasscamp.  69  "Tex.  545,  7  SW  227.  But 
compare  Walker  v.  Decatur  County. 
67  Iowa  307,  26  NW  266  (where  the 
evidence  was  offered  to  show  another 
route  but  was  excluded). 

85.  Moore  v.  Hazelton  Tp.,  118 
Mich.  426,  76  NW  977;  Boyce  t. 
Shawangunk.  40  App.  Div.  693.  6S 
NTS  26;  Link  v.  Brunswick.  10  NTSt 
642.  See  also  Jones  v.  Shelby  County, 
124  Iowa  661,  100  NW  680;  Hononn- 
hela  Bridge  Co.  v.  Bevard.  8  Fa 
Cas.  479.  11  A  6TS  (both  r«eoffnlting 
the  rule)- 

[a]  tX  ther*  la  no  •vUUno*  that 
th*  d*f*ot  baa  b**ii  «oanplalik*«  at, 
or  that  the  county  has  Indicated  anv 
intention  to  repair  such  defect,  the 
mere  fact  that  a  party  knowing  of 
It  has  been  absent  several  months 
■would  not  justify  him  In  assumini; 
that  the  needed  repairs  have  been 
made.  Dale  v.  Webster  County,  76 
Iowa  870,  41  NW  1. 

3a,  Jones  V.  Shelby  County,  1S4 
Iowa  551,  100  NW  620. 

37.  Carney  v.  Marseilles,  136  111. 
401,  86  NE  491,  29  AmSR  328  (Itbeinp 
the  duty  of  the  municipality  to  close 
the  bridge  If  it  could  not  repair  the 
defect). 

38.  Pearl  v.  Benton  Tp.,  186  Mich. 
697,  100  NW  188.  And  se«  Rising  v- 
Moreau,  68  Misc.  284,  12B  NTS  34? 
(holding  that,  in  an  action  against  a 
town  for  negligence  In  not  replacing 
a  barrier  on  a  bridge.  It  ia  no  de- 
fense that  the  commissioner  of  high- 
ways has  no  funds  applicable  thereto, 
as,  under  Highway  Law  [L.  (1906)  c 
417]  I  10,  the  commlBSloner  Is  aa- 
thoriced  to  make  necessary  repairs, 
the  expense  to  be  audited  by  the 
town  board  and  ootlected). 

M.   Se*  eases  Infra  this  note. 


For  later  easaa.  terMoprnMrts  and  ohanges  in  the  law  me  cumulative  Annotations,  same 
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defeodant,*  and  it  must  be  showli  that  it  had  no 
means  of  obtainmg  snoh  funds."  - 
[i  90]  d.  Want  of  Notice  of  Defect— <1)  In  Q«ii- 

snL  As  the  ground  of  liability  in  an  action  of  this  '■ 
nature  is  either  a  miefeasanoe,^'  or  negligence,*"  it 
fDllowa  that  proof  by  a  municipality  or  bridge  com- 
p&ny  that  it  had  no  notice  of  the  def  ectt  or  ooold 
not  by  reasonable  diligence  have  discovered  it,  would  - 
exonerate  it  and'  constitute  good  def«ise  to  the 
action."  This  principle)  however,  has  no  applica- 
tion where  the  defect  is  in  the  original  stmeture," 
except  perhaps  in  cases  where  such  defect  would, 
only  under  exceptional  circupistances,  become  an 
element  of  danger.**  And  where  two  defects  com- 
bine in  caudng  an  injury  which  would  not  have 


occurred  had  either  not  existed,  the  fact  that  the 
municipality  had  notice  of  only  one  of  the  defecte  • 
does  not  relieve  the  monicipaUty  of  liability/^ 

91]  (2)  What  Oonstitiites  Notice.  As  previ- 
ously shown,  it  is  the  dnty  of  the  municipality  or 
the  company  chai^eable  with  the  maintenance  and- 
.  repair  of  a  bridge  to  make  proper  inspection  thereof 
for  the  discovery  of  defects.**  Accordingly  it  is 
not  necessary  that  such  municipality  or  company 
have  actual  notice  of  the  defective  condition  of 
the  bridge,  and  if  the  defects  are  of  such  nature 
or  have  existed  for  such  length  of  time  that  they 
could,  by  the  exercise  of  ordinary  dil^enee,  have 
been  discovered  and  repaired,  notice  will  be  in- 
ferred.**  As  a  rule,  if  notice  of  a  defect  is  given 


[a]  VhVM,  (1>  by  N.  Y.  L.  (1881) 
c  fOD,  towDB  of  the  state  were  made 
liable  for  damaffee  to  any  person 
suffering  the  same  by  reason  of  de- 
fective niehways  or  bridges  within 
the  town  In  those  cases  only  where 
the  commlsstoner  of  highways  was 
liable  at  the  time  of  the  passage  of 
tbat  set  (EvelelKh  v.  Hounsfleld.  S4 
Hun  628.  See  Clapper  v.  Waterford, 
11  NTSt  316),  (2)  and  Inasmuch  aa 
tbe  lack  of  funds  was  a  defense  to 
an  action  against  the  highway  com- 
missioners ( Garlinghouse  v.  Jacobs, 
29  N.  T.  297;  Smith  v.  Wright,  27 
Barb.  (N.  T.)  621)  (8)  It  follow? 
that  a  lack  of  funds  would  be  a  good 
defense  In  an  action  against  a  town 
rLee  V.  Berne,  79  App.  Dlv.  S14.  80 
NTS  107;  Bullock  V.  Durham,  14  IXun 
ISO.  19  NYS  635). 

40.  Boyce  v.  Shawangunk,  40  App. 
mv.  693.  &8  NYS  20;  Bullock  v.  Dur- 
ham, 64  Hun  380,  19  NYS  82K. 

41.  Qulnn  v.  Sempronius,  83  App. 
DlT.  TO.  68  NYS  82S:  McMahon 
Salem,    25    App.    Dlv.    1,    49  NYS 
310 

(al   avMMUM  of  laok  of  fmOa^ 

(1)  Evidence  that  plaintiff  examined 
tbe  bridee  on  which  the  accident 
occurred  three  weeks  after  the  Injury 
complained  of  and  saw  that  It  was 
covered  with  new  plank  is  incompe- 
tent to  show  that  the  town  had  nec- 
«Mary  funds  for  repairing  at  the 
time  of  the  Injury.  TerwIUlger  v. 
Crawford.  40  App.  Dlv.  258,  69  NYS 
«4.  (2)  But  the  fact  that  before  the 
occurrence  of  the  accident  the  high- 
way commissioners  had  procured  ma- 
terial for  the  repair  of  the  bridge 
and  did  repair  It  on  the  following 
day  warrants  the  Inference  that  thev 
had  funds  or  means  to  procure  sucn 
funds  to  repair  the  bridge.  Getty 
V.  Hamlin.  8  NYS  190  [rev  on  other 
RTounds  127  N.  Y.  636  mem,  27  NE. 
399].  See  also  Qulnn  v.  Semprontua, 
3)  App.  Dlv.  70,  53  NYS  326;  Bul- 
lock V.  Durham.  04  Hun  380,  19  NYS 
€36  (both  discussing  this  question). 

4fl.  See  Brunswick  v.  Braxton,  70 
Oa.  193  (holding  that  In  such  case 
no  notice  to  tne  municipality  or 
bridge  company  of  the  acts  of  Its 
agents  or  offlcers  Is  necessary). 

43.  See  supra  {  67. 

44.  V.  S.— Hellyer  v.  Trenton  City 
Bridge  C^..  133  Fed.  848. 

Ala— Cullman  v.  McMinn.  109  Ala. 
en.  19  8  981. 

111.— Plckerell  v.  Kanst.  IB  111.  A. 
461. 

Ind. — Allen  County  v.  Crevlston, 
133  Ind.  39.  32  NE  736;  Allen  County 
V.  Bacon,  96  Ind.  31;  Howard  County 
y.  Ugg,  98  Ind.  ezS;  Madison  County 
V.  Brown,  8»  Ind.  41. 

Iowa.— Escber  v.  Carroll  County, 
159  Iowa  627,  141  NW  88;  Homan  v. 
nmnklln  Conntr.  98  Iowa  692,  68  NW 
f;>;  Weirs  v.  Jones  County,  80  Iowa 
MI.  46  NW  88S. 

_  Kan. — Scruggs     v.  Leavenworth 
'^nnty.  71  Kan.  848,  80  P  696:  Jones 
Walnut  Tp..  62  P  S«6;  Riffga  v. 
Florence,   27   Kan.    194;  Janssn 
Atchison,  16  Kan.  >&8. 
La. — Bueehner  v.  New'Orleani^  118 
699.  36  8  MS,  104  AmSR  4»,  *t 
LRA  384. 


Me.— Carleton  v.  Caribou,  88  Me. 
461,  34  A  269. 

Md. — Washington,  etc..  Tump.  Co. 
V,  Case,  80  Md.  36,  30  A  671. 

Mich. — Whitford  V.  Washington 
Tp.,  184  Mich.  422,  161  NW  632:  Pearl 
V.  Benton  Tp.,  123  Mich.  411,  82  NW 
226;  White  V.  Riley  Tp.,  121  Mich. 
413.  80  NW  124:  O^Netl  V.  Deerfleld 
Tp.,  86  Mich.  610,  49  NW  596;  Blank 
V.  Livonia  Tp.,  79  Mich.  1.  44  NW 
167:  McKeller  v.  Monitor  Tp.,  78 
Mich.  486,  44  NW  412;  Woodbury  v. 
Owoeso,  64  Mich.  239,  31  NW  130; 
Stebbins  v.  Keene  Tp.,  60  Mich:  214, 
26  NW  886;  Fulton  iron,  eto.,  Works 
V.  KimbaU  Tp.,  62  MlOh.  146,  17  NW 
733 

Hiss. — Cohea  v.  CoffeeviUe,  69 
Miss.  561,  13  S  668. 

Mo. — Jordan  v.  Hannibal,  87  Mo. 
673;  Walker  v.  Point  Pleasant,  49 
Mo.  A.  244. 

Nebr. — Johnson  County  v.  Carmen, 
71  Nebr.  682.  99  NW  602.  Compare 
Raasch  v.  Dodge  County,  43  Nebr. 
508,  61  NW  725  (decided  on  a  pro- 
vision of  the  statute). 

N.  J. — Creighton  v.  Hudson  County, 
70  N.  J.  L.  360,  67  A  870;  Morris 
County  V.  Hough,  66  N.  J.  L.  628,  28 
A  86. 

N.  Y. — Wood  V.  Watortown,  68  Hun 
298,  11  NYS  864;  Hicks  v.  Chaffee. 
13  Hun  298. 

Okl.— Sallisaw  v.  Bitter,  42  OkL 
626,  142  P  391. 

Or. — ^Ford  v.  Umatilla  County,  16 
Or.  313.  16  P  33. 

Pa. — Shadier  v.  Blair  County,  136 
Fa.  488,  20  A  539;  Raipho,  etc.,  Tp. 
V.  Moore.  68  Pa.  404,  8  AmR  202: 
Russell  V.  Westmoreland  County,  26 
Pa.  Super.  426. 

Vt.— Bardwell  v.  Jamaica,  16  Vt 
438. 

Wash. — Robe  v.  Snohomish  County, 
86  Wash.  476,  77  P  810. 

Wis.— McDonald  V.  Ashland,  78 
wis.  251,  47  NW  484;  Spauldlng  v. 
Sherman.  76  Wis.  77.  48  NW  iS». 

Ont. — Harrold  t.  Slmeos  Cotmty. 
16  U.  C.  a  P  48. 

Compare  Swift  v.  Berry,  1  Root 
(Conn.)  448  (where,  uifdsr  the  early 
statutes  of  that  state.  It  would  seem 
that  a  person  who  was  Injured  by 
means  of  a  defect  In  a  bridge  might 
recover  double  damages  therefor, 
although  no  notice  was  riven;  but 
If  the  party  was  killed  the  forfeiture 
of  £100  might  be  claimed  from  the 
person  or  municipality  whose  duty 
It  was  to  repair,  only  when  notice, 
of  the  defect  had  been  given). 

45.  Russell  v.  Westmoreland 
County,  26  Pa.  Super.  425. 

Ta]  X«ok  of  oompletlon  of  Iwidirs. 
—The  rule  does  not  apply  where  the 
defect  Is  the  lack  of  completion  of 
the  bridge  for  the  purpose  for  which 
it  was  intended,  and  Is  obvious.  In 
such  case  no  notice  is  necessary. 
Steohani  v.  Manitowoc,  89  Wis.  467, 
62  NW  170. 

4S.  See  Pearl  v.  Benton  Tp.,  131 
Mich.  275.  91  NW  209. 

47.  Butts  County  v.  Hixon,  136 
<3a.  26,  68  SB  786. 

48.  See  supra  9  77. 

40.  Ala. — South  Alabama,  etc.,  R. 
Co.  v.  McLendnn,  63  Ala.  2((6. 

Qa. — Butts  County  v.  Hixon,  136 


Ga.  26,  68  SB  786:  Augusta  v.  Hud-, 
son,  94  Ga.  136,  21  SE  289;  Grlffln' 
v.  Johnson,  84  Ga.  279,  10  SE  719. 

111. — Danville  v.  Vangundy,  29  IlL 
A.  187. 

Ind.- — Bonebrake  v.  Huntington 
County,  141  Irid.  62,  40  NE  141: 
Howard  County  v.  Legg,  110  Ind. 
479.  11  NE  612;  Porter  County  v. 
Dombke,  94  Ind.  72;  Howard  County 
V.  Liegg,  93  Ind.  523. 

Iowa. — Doke  v.  Davis  County,  167 
Iowa  114,  149  NW  76;  Brooke  v.  Van 
Buren  County,  166  Iowa  282,  135  NW 
mO;  Perry  v.  Clarke  County,  120 
Iowa  96,  04  NW  454  (holding  that 
a  county  has  notice  of  whatever  de- 
fects reasonable  diligence  In  the  dis- 
charge of  Its  duties  would  have 
brought  to  its  attention);  Waud  v. 
Polk  County.  88  Iowa  617,  66  NW 
628;  Huff  v.  Poweshiek  County,  60 
Iowa  629,  15  NW  418;  Ferguson  v. 
Davis  County,  57  Iowa  601,  10  NW 
906. 

Ky. — Muldraugh's  HUl.  etc,  Turnp. 
Co.  v.  Maupin.  79  Ky.  101. 

La. — Lawson  v.  Shreveport  Water-- 
works  Co.,  Ill  La.  73,  36  S  890. 

Md. — Adams  v.  Somerset  County, 
106  Md.  197.  6«  A  <W. 

Mass. — Lobdell  v.  New  Bedford,  1 
Mass.  153. 

Mich. — Blank  v.  Livonia  Tp..  70 
Mich.  1,  44  NW  157;  Moore  v.  Kenoc- 
kee  Tp..  76  Mich.  832,  42  NW  944.  4 
LRA  666;  Woodbury  v.  Owosso,  64 
Mich.  230.  81  NW  130:  Stebbins  v. 
Keene  Tp..  56  Mich.  662,  22  NW  87, 
60  Mich.  214.  26  NW  886. 

Mo. — Jordan  v.  Hannibal,  87  Ho. 
673:  Walker  v.  Point  Pleasant.  48  Mo. 
A.  244. 

Nebr. — Bethel  v.  Pawnee  County, 
95  Nebr.  203,  146  NW  868;  Central 
221  ^thT.  888,  lOS 

,.N.  J. — Morris  County  v.  Hough.  66 
N.  X  L.  688,  »  A  86.  See  also  Creigh- 
ton V.  Hudson  Coun^,  70  N.  J.  I>. 
880,  67  A  870. 

N.  Y. — Boyce  v.  Shawangunk,  40 
App.  EMv.  698,  58  NYS  26;  Clanp  v. 
El]ln|rton.  87  Hun  648.  34  NYS  288 
[aff  1E4  N.  Y.  781  mem,  49  NE  1096 
mem}-  Foels  v.  Tonawanda,  76  Hun 
363.  27  NYS  118;  Bullock  v.  Durham, 
64  Hun  880.  19  NYS  635;  BOBtWick 
V.  Barlow,  14  Hun  177. 

Or. — Ford  v.  UmatUla  County,  IS 
Or.  313,  16  P  38;  Hellner  v.  Union 
County,  7  Or.  83,  33  AmR  703. 

Tex.— Phillips  V.  Dallas,  3  Tex. 
A.  Civ.  Caa,  S  294. 

Wis. — Green  v.  Nebagamaln.  118 
WlB.  608.  89  NW  620:  Shafer  v.  Eoii 
Clal  re.  106  Wis.  239,  81  NW  409 
(holding  that,  to  show  that  a  city 
should  have  had  notice  of  such  de- 
fect, a  witness  acquainted  with  the 
bridge  may  testify  as  to  Its  general 
condition). 

See  also  Sallisaw  v.  RItter,  42 
Okl.  626,  142  P  891  <as  supporting  the 
rule). 

ra]     Faots  oonsUtntiur  notlos^ 

(1)  Where  a  defect  In  a  bridge  In  a 
populous  part  of  the  citv  consisted 
of  a-  hole  two  or  three  feet  long  ajid 
six  inches  wide  which  had  existed 
for  three  or  f-our  months,  the  city  ■ 
was  rhargeabln  with  notice.  -  -  -Con-  . 
nersyllle  v.  Snider,  81  Ind.>A.  218,  IT 
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to  an  officer  whose  duty  it  u  to  aet  on  the  matter, 
such  notice  vill  coneUtnte  notice  to  the  munici- 
pality or  the  company  of  which  he  is  an  officer;'^ 
but  if  the  person  to  whom  the  notice  is  given  ia 
mider  no  obligation  to  repair  the  defect  or  to  take 
any  action  in  the  matter,  the  rule  is  otherwise.^* 

O  92]  3.  Action— a.  Conditions  Precedent— (1) 
Notice  of,  and  Claim  for,  Injory — (a)  In  OeneraL 
As  a  rule  the  statutes  provide  that  no  action  shall 
be  brought  against  a  county  or  municipality  chai^d 
with  the  duty  of  repairing  a  bridge,  for  an  injury 
occasiomd  by  a  defect  therein,  until  notice  of  the 
injury  and  demand  of  the  claim  shall  have  been 


presented  to  tlie  inroper  .anthoritifls  for  payment}^ 
but  in  some  jnrisdietions  the  action  would  not  be 
premature,  although  brought  before  a  town  had 
an  opportunity  to  pay  the  claim." 

Additional  claia  f<n:  damages.  Where  a  part; 
having  an  unliquidated  demand  against  a  county  for 
personal  injuries  by  the  falling  of  a  bridge  filed  one 
claim,  he  may  file  a  claim  for  additional  damages." 

93]  (b)  Object  and  Snfficiencr.'"  The  object 
of  the  notice  is  to  enable  the  defendant  to  inves- 
tigate and  adjust  the  claim  or  to  make  preparation 
to  defend  an  action  baaed  thereon;^  and  although 
the  strietness  eeseutial  to  pleading  is  not  required," 


KB  B5S.  And  see  Campbell svUle  v. 
Morgan,  160  Ky.  417,  160  SW  521. 

i2)  Where  a  bridge  which  it  Is  the 
uty  of  the  county  to  repair  had 
been  out  of  repair  for  alx  months 

?irlor  to  an  Injury  caused  by  Its  de- 
ectlve  condition,  the  board  of  county 
commissioners  will  be  presumed  to 
have  had  notice  of  the  defect.  Mad- 
ison County  V.  Brown,  89  Ind,  48. 
(3)  If  a  bridge  maintained  by  a 
county  becomes  weakened  to  the 
point  of  danger  from  natural  decay, 
and  the  exercise  of  reasonable  care 
and  Inspection  would  have  revealed 
the  condition,  the  county  cannot  rely 
on  a  want  of  notice  to  excuse  it 
from  a  charge  of  negligence.  Perry 
V.  Clarke  County,  120  Iowa  96,  94 
NW  464. 

[bl  .  Wlitn  tb*  Oefeot  la  latent  It 

Is  evident  that  the  principle  of  con- 
structive notice  cannot  he  held  to 
apply,  at  least  to  the  same  degree 
as  where  the  defect  is  obvious;  and 
if  it  is  not  shown  that  an  examina- 
tion of  the  bridge  conducted  with 
reasonable  care  and  prudence  would 
have  discovered  the  defect,  the  mu- 
nicipality Is  not  liable  unless  actual 
notice  Is  shown.  See  Thomas  v. 
Flint,  123  Mich.  10.  81  NW  936,  47 
LRA.  499  [diat  Medina  Tp.  v. 
Perkins,  48  Mich.  67,  11  NW  810,  de- 
cided under  an  earlier  statute  which 
did  not  contain  the  requirement  that 
knowledge  or  notice  be  shown] : 
Blank  V.  Livonia  Tp.,  79  Mich.  1.  44 
NW  167:  Abemathy  v.  Van  Buren 
Tp.,  62  Mich.  38S,  18  NW  116;  Chllds 
V.  Crawford  County,  176  Pa.  1S9,  34 
A  1020. 

[c]  am*  In  Xattias. — (l)  To  ren- 
der a  county  liable  for  injuries  re- 
sulting from  defects  In  a  bridge  un- 
der the  statutes  of  Kansas  there 
must  be  actual  notice  of  the  particu- 
lar defect  causing  the  injury.  Wat- 
kins  V.  Harper  County,  9B  Kan.  466, 
147  P  822;  Parr  v.  Shawnee  County, 
70  Kan.  111.  78  P  449;  Hart  v.  Ohio 
Tp..  62  Kan.  SIG,  62  P  1010:  McFar- 
land  T.  Bmporla  Tn^  69  Kan.  668, 
58  P  864:  MurraT  t.  Woodson  County. 
£8  Kan.  1.  48  P  664.  (2)  Construc- 
tive or  Implied  notics  Is  Insufficient. 
Murray  v.  Woodson  County,  supra. 
(S)  A  general  knowledge  of  the  plan 
and  original  construction  of  a 
bridge,  faulty  In  Bome  respects, 
which  had  been  used  for  about  nine 
years,  cannot  be  renirded  as  notice 
of  a  decayed  sill  which  broke,  and 
which  may  have  been  affected  to 
some  extent  by  the  imperfect  con- 
struction. Parr  v,  Shawnee  County. 
70  Kan.  ill.  78  P  449.  (4)  However, 
actual  knowledge  satisfies  the  re- 
quirement, as  it  Is  equivalent  to 
actual  notice.  Hosier  v.  Butler 
County,  82  Kan.  708,  109  P  162; 
Madison  Tp.  v.  Scott,  9  Kan.  A,  871, 
61  P  967. 

50.  Ind. — Lrf>gansport  v.  Justice, 
74  Ind.  378.  39  AmR  79  jcit  Han- 
cock County  V.  Leggett,  116  Ind.  644, 
18  NB  531. 

Iowa. — Doke  v.  Davis  County.  167 
Iowa  114,  149  NW  75:  Morgan  v. 
Fremont  County,  92  Iowa  644,  61 
NW  231. 

Ky.— Muldraugh's  Hill,  etc.. 
Tumo.  Co.  V.  Maupin,  79  Ky.  101 
(holding  that  notice  to  the  gatekeeper 


of  a  bridge  company  Is  notice  to  the 
company). 

Mich. — Moore  v.  Kenockee  Tp.,  76 
Mich.  332,  42  NW  944,  4  LRA  666 
(holding  that,  under  a  statute  de- 
claring that  highway  commissioners 
are  omcera  of  tne  township  In  which 
they  are  elected,  and  also  providing 
that  the  overseer  shall  report  the 
condition  of  bridges  to  the  commis- 
sloner,  notice  to  the  overseer  Is 
notice  to  the  township).  See  also 
La  Duke  V.  Exeter  Tp  ,  97  Mich.  480, 
56  NW  861,  87  AmSR  357  (holding 
that  the  proximity  of  the  highway 
commissioner's  residence  to  a  defec- 
tive bridge  Is  a  circumstance  tend- 
ing to  show  notice  to  the  township). 

N.  T. — Allen  v.  Allen,  S3  App.  Dlv. 
463,  68  NYS  800  (holding  that  this 
Is  true,  although  the  notice  was  re- 
ceived by  a  commissioner  of  high- 
ways preceding  the  one  In  office  at 
the  time  of  the  injury). 

Wis. — Jaquiah  v,  Ithaca,  36  Wis. 
108. 

[a]  Thus,  (1)  where  a  policeman, 
required  to  watch  for  defects  In 
sidewalks,  etc.,  discovered  a  hole  In 
a  bridge  on  the  day  of  the  night 
plaintiff  was  injured,  and  immedi- 
ately telephoned  the  city  officer 
whose  duty  it  was  to  repair  it,  there 
was  actual  notice  to  the  city.  Cov- 
ington v.  Gates,  (Ky.)  117  SW  342. 
(2)  Notice  given  to  a  member  of  the 
board  is  binding  on  the  county,  al< 
though  the  bridge  is  not  in  the  ter- 
ritory assigned  to  the  member  noti- 
fied. "This  assignment  of  territory 
was  simply  for  the  cohvenience  of 
the  board.  It  is  not  authorized  by 
any  statute  with  which  we  are 
familiar,  and  the  rights  of  the  pub- 
lic are  not  to  be  sacrificed  because 
the  board  makes  such  an  assignment. 
Perhaps  the  member  could  not  have' 
done  more  than  notify  his  associates, 
or  barricade  the  bridge,  or  post  no- 
tices at  proper  places,  giving  warn- 
ing to  the  public,  or  perhaps  make 
temporary  repairs;  but  something  of 
this  kind  he  was  required  to  do.  In 
virtue  of  his  position  as  a  member 
of  the  defendant's  board  of  super- 
visors, charged  with  a  public  duty." 
Doke  V.  Davis  County,  167  Iowa  114, 
149  NW  75.  76. 

[b]  irotios  to  the  zoad  npsrvlBor 
Is  notice  to  the  county  commission- 
ers. Adams  v.  Somerset  County,  106 
Md.  197.  66  A  696. 

Cc]  Ths  plaelaff  of  alUffed  d«- 
f  Mtm  sttiBgen  in  a  oonntr  Iwltee 
undwr  the  Oiroot  supervialoit  of  the 
zoad  svpoTflsoT  was  of  Itself  notice 
of  their  condition  to  the  county. 
Howard  v.  Snohomish  County,  88 
Wash.  149.  80  P  298. 

61.  Murray  V.  Woodson  County. 
68  Kan.  1,  48  T>  654  (where,  the  stat- 
ute providing  that  notice  of  the  de- 
fect must  be  brought  home  to  the 
chairman  of  the  county  board,  it 
was  held  that  notice  to  another  mem- 
ber of  such  hoard  does  not  constitute 
notice  to  the  chairman,  and  that 
there  is  no  legal  presumption  that 
such  other  member  has  communi- 
cated his  information  to  the  chair- 
man); Atchison  County  v.  Sullivan. 
7  Kan.  A.  152.  53  P  142  (holding  that 
under  the  above  statute  the  chair- 
man of  the  board  would  be  presumed 


to  know  what  was  done  by  the 
board's  direction,  and  that  an  alle- 
gation that  the  superstructure  of  z 
bridge  was  removed  by  the  direction 
of  the  board  of  commissioners.  In- 
cluding Its  chairman,  under  a  con- 
tract therefor  signed  by  the  chair- 
man more  than  five  days  before  the 
injury  complained  of,  was  sufficient): 
Moore  v.  Haielton  Tp.,  118  Mich.  425, 
76  NW  977  (holding  that  one  who 
has  contracted  with  the  town  to 
build  a  bridge  is  not  an  officer  of 
the  township,  and  that  notice  to  him 
of  defects  will  not  be  notice  to  the 
township).  Compare  Atlanta  v.  Bu- 
chanan, 76  Ga.  68E);  San  Antonio  t. 
Bali,  (Tex.  Civ.  A.  1900)  66  SW  713: 
Austin  V.  Colgate,  (Tex.  Civ.  A.)  27 
SW  896  (discussing  the  rule). 

SS,  Ala. — Schroeder  v.  Colbert 
County,  66  Ala.  137;  Barbour  County 
V.  Horn.  41  Ala.  114. 

Iowa. — McGee  v.  Jones  Countv. 
161  Iowa  296,  142  NW  957.  48  LRANS 
141  (unless  suit  is  brought  within 
three  months);  Elscher  t.  Carroll 
County,  159  Iowa  627,  141  NW  SB; 
Homan  v.  FYanklln  County,  98  Iowa 
692.  68  NW  669. 

Me. — Bradbury  v.  Benton,  69  Mc 
194. 

Mass. — Lyman  v.  Hampshire 
County,  138  Mass.  74;  Dickie  t.  Bos- 
ton, etc.,  R.  Co..  181  Mass.  516. 

N.  Y. — Spencer  v.  Sardinia,  42  App- 
Div.  472.  59  NYS  412. 

Utah. — Mackay  v.  Salt  Lake  City, 
29  Utah  247,  81  P  81,  4  AnnC^aa  S24. 

Wis. — Spearbracker  v.  Larrabee.  64 
Wis.  673,  26  NW  666  (holding  that 
under  the  facts  presented,  the  Jutt 
were  warranted  In  flnding  that  such 
notice  was  given  within  Km  time  pre- 
scribed by  statute). 

But  see  Holllngsworth  v.  Saunders 
County,  36  Nebr.  141,  64  NW  79 
(holding  that  the  statute  providing 
for  sucn  notice  doss  not  apply  to 
actions  of  tort). 

83.  Whitman  v.  Groveland,  ISl 
Mass.  568,  B66. 

"The  object  of  the  statute  Is  to 
enable  prompt  investigation  by  the 
town  of  its  liability,  which  may  be 
done  after  as  well  as  before  ault, 
and  to  prevent  the  bringing  of  tc- 
tlons  on  Qctltious  claims  when  evi- 
dence may  be  lost  or  fnaccessibla" 
Whitman  v.  Qroveland,  supra. 

64.  Escher  v.  Carroll  Clounty.  1S9 
Iowa  627.  141  NW  38. 

SS.  [a]  VoxBUiof  nottMhaUsnO- 
cisnt^Blalr  v.  Ft.  Wayne,  61  Ind.  A. 
65S,  98  NB  736:  Perry  v.  Clarke 
County,  120  Xo^a  96,  94  NW  464. 

SS.  Eggleston  V.  Chautauqua,  90 
App.  Div.  314,  86  NYS  279  [aff  1» 
N.  V.  614  mem,  76  NE  1094  mem]. 

67.  Bggleston  v.  CThautauqua,  SO 
App.  Dlv.  314.  86  NTS  279  [alt  ISS 
N.  T.  614mem.  76NB1094meml.  And 
see  Porter  County  v.  D<ombke,  S4 
Ind.  72  (holding  that  the  claim  is 
safflclent  if  it  fully  apprises  the 
board  of  the  nature  of  the  claim,  and 
is  stated  with  such  certainty  that 
Judgment  on  it  would  bar  another 
suit);  Dale  v.  Webster  County.  76 
Iowa  870,  378.  41  NW  1  (where  It 
is  said:  "It  Is  enough  If  the  board 
Is  informed  of  the  amount  of  the 
claim,  and  the  grounds  on  which  it 
ts  made,  with  sufficient  clearness  to 
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the  statutory  reqninments  u  to  it  ihonld 

contain  most  be  etimplied  witiL**  Hie  uatnre  of 
the  injury  should  be  q>eeifled''  and  the  amount 
claimed  as  damages  statedr""  although  it  has  been 
held  that  a  demand  for  a  less  sum  than  the  claim- 
ant is  entitled  to  recover  does  not,  on  rejection  of 
the  claim,  preclude  a  recovery  of  the  actual  damages 
sustained,  although  they  exceed  the  amount  stated 
in  the  demand.*^  So  the  nature  of  the  defect  must 
be  stated  with  sufficient  certainty,  that  defendant 
may  investigate  the  question  of  its  liability  as  far 
as  the  cause  of  the  injury  is  concerned."  And 
where  the  statute  requires  that  the  notice  shall  state 
plaintiff's  intention  to  claim  satisfaction  for  the 
tHjories  sustained,  noncompliance  .with  the  require- 
ment renders  the  notice  fatally  defective.^  It  is 
not  necessary  for  the  notice  to  state  that  the  bridge 
IB  one  which  defendant  was  bound  to  maintain  or 
to  repair  unless  the  statute  so  prescribes.***  Failure 
to  all^  in  terms  that  the  person  in  charge  of  the 


enable  It  to  investigate  the  facts, 
and  reach  an  Intelligent  decision"), 

la]  Tk*  notlM  la  Bot  a  Oeolaratloii 
of  the  cause  of  action.  Castle  v. 
Gilford,  M  Vt.  540,  86  A  M4. 

U.  Low  V.  Windham,  76  Me.  IIS; 
Whitman  v.  Oroveland,  111  Haas. 
6B3;  Dickie  r.  Boston,  etc..  R.  Co., 
131  Haas.  61<;  aravaa  v.  Waltsfleld. 
81  Vt  84.  <9  A  1ST. 

fis.  Low  v.  Windham,  TS  Me.  Ill: 
Graves  v.  Waltalleld.  81  Vt.  S4,  «» 
A  137. 

[af  DMertpMon  of  tajmiaa  haU 
lanfloisBt^A  notice  to  a  town  that 
"1  Bhadl  claim  damasra  tor  Injuries 
which  I  received  In  ^inr  throuffh" 
a  certain  bridge  Is  not  a  sufficient 
speclflcation  oi  the  nature  of  the 
Injury.    Low  v.  Windham,  76  Me. 

[bl  D«M>lptlOB'o«  iaJWElsa  3wU 
nfiae&t. — (1>  Anotlcedescrlblngthe 
injury  as  "periosteum  of  the  tibia" 
Is  sufficient  and  not  open  to  the  ob- 
jection that  the  notice  was  not  In 
the  Bnsllsh  language.  Bradburr 
B«nton.  69  Me.  194.  (2)  A  notice 
which  describes  the  Injuries  as  a 
severe  cut  and  bruise  on  the  back 
of  the  head,  a  bruise  to  the  hip,  and 
an  injury  to  the  chest  and  bowels, 
is  sumctent  within  the  statute  pro- 
viding that  the  notice  shall  state  the 
part  of  the  body  Injured,  with  the 
extent  and  efFect  on  the  health  of 
the  person  Injured,  which  does  not 
require  the  person  Injured  to  give 
an  accurate  diagnosis  of  his  bodily 
injuries,  but  merely  Imposes  on  him 
the  duty  to  describe  them  and  to 
irive  them  such  character  as  he  un- 
derstands them.  Graves  v,  Walts- 
fleld. 81  Vt.  84.  69  A  187. 

rd  Statamsat  of  treatment  em- 
ployed for  tajUTisa. — Where  a  notice 
averred  that  plaintiff  received  a  se- 
vere cut  on  the  back  of  her  head, 
that  her  left  hip  was  bruised  and 
made  sore,  and  that  she  was  injured 
throuffh  the  chest  and  bowels,  evi- 
dence that  a  doctor  prescribed  reme- 
dies for  her  hfp  and  bowels,  together 
with  what  the  remedies  were,  was 
admissible  as  against  the  objection 
thai  the  notice  did  not  state  what 
the  prescriptions  were,  the  statute 
not  requiring  the  notice  to  specify 
the  treatment  employed.  Graves  v. 
Waltsfleld.  81  Vt.  Si,  69  A  137. 

[d]  arUenoo  adinlsalble  under 
Botlce  of  iBjuziaa. — (1)  Under  a  no- 
tice that  the  "back  of  my  head  was 
injured  .      .      with  resultant 

shock,"  It  may  be  shown  that,  from 
the  time  of  the  accident,  she  has 
been  subject  to  headaches.  Lynds 
V.  Pl^outh,  73  Vt.  216,  50  A  1083. 
(I)  Where  a  notice  averred  that 
plaintiff's  left  hip  was  bruised  and 
made  sore  and  lame,  evidence  that 
ber  hip  was  black  and  blue  and 
bruised  was  admissible,  the  discol- 
oration being  only  a  natural  conse- 
quence of  the  injuries  described. 
Oravea  v.  Waltsfleld,  81  Vt.  84,  69 
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team  was  a  traveler  does  not  render  the  notice  in-. 
Buffieiuit  where  it  showed  that  be  was  driving  the 
team  along  the  highway.''  The  notiee  nee4  not  be 
signed  by  the  claimant  pezponally,'*  but  may  be 
signed  by  his  agent,*^  and  if  verification  is  neces- 
sary an  affidavit  by  one  knowing-  the  facts  will 
suffice."^  If  the  claim  is  presented  just  before  the 
expiration  of  the  time  prescribed  by  statute  for 
presenting  it  with  a  request  for  immediate  action, 
an  objection  that  the  presentation  of  the  claim  was 
insufficient  is  not  tenable  where  it  was  in  fact  ex- 
amined and  rejected.*" 

Oonsbructive  notice.  Under  a  statute  providing 
that  notice  of  the  injury  shall  be  given  to  the  town 
or  towns  in  which  the  bridge  is  situated,  notice  to 
two  towns  in  which  it  is  situated  is  constructive 
notice  to  all  the  towns  which  are  liable  for  the 
repair  of  the  bridge.^ 

Use  of  word  "demand."  The  presentation  of  a 
claim  to  the  county  authorities  alle^ng  injuries  to 

I  ap- 


A  137.  (3)  Where  the  notice  de- 
scribed the  injuries  as  a  severe  cut 
and  bruise  on  the  back  of  her  head, 
evidence  that  since  the  accident,  but 
not  before,  she  could  not  at  times 
collect  her  faculties  and  waa  con- 
fused, was  admissible  to  show  the 
severity  of  the  physical  injuries  to 
the  head,  but  not  to  furnish  a  sub- 
stantive nound  of  recovery.  Graves 
V.  Waftarleld.  auDra. 

80,  Hubbard  v.  Montgomery 
County.  140  Iowa  620,  118  NW  912. 

61.  Roman  v.  Franklin  County,  98 
lowar  692,  68  NW  669;  Mackay  v. 
Salt  Lake  Cltr.  29  Utah  247,  81  P 
Bl.  4  AnnCas  824  and  note.  To  aame 
effect  Noble  v.  Portamouth,  67  N.  H. 
183.  SO  F  419.  And  see  kggleston 
V.  Chautauqua,  90  Anp.  DIv.  814,  86 
NYS  279  [Etir  188  N.Y.  614  mem,  76 
NB  1094  mem]  (where  an  Injured 
person  served  a  statement.  In  com- 

EUance  with  the  statute,  stating,  as 
er  damages,  an  injury  to  her  "rlRht 
leg  at  and  about  the  knee";  also 
that  she  sustained  a  severe  shock, 
was  made  sick,  suffered  much  pain, 
etc.;  and  laid  damages  In  the  sum  of 
one  thousand  dollars ;  and  It  was 
held,  in  an  action  for  the  injuries, 
that  the  Injured  person  could  prove 
Injuries  other  than  those  to  the 
right  leg,  such  as  a  hip  Injury,  and 
could  recover  damages  In  excess  of  the 
one  thousand  dollars,  there  being  no 
evidence  that  there  was  any  In- 
tention to  misrepresent  the  extent  of 
the  Injuries,  which  at  the  time  of 
service  of  the  statement  appeared 
to  be  conflned  as  epeclfled  therein, 
the  real  nature  of  the  Injury  not  be- 
ing discovered  until  later,  and  the 
complaint  being  sufficiently  broad 
to  admit  proof  of  the  more  serious 
Injury). 

63.  Whitman  v.  Groveland.  131 
Mass.  663;  Graves  v.  Waltsfleld,  81 
VL  84.  69  A  137. 

ral  Baaortptioa  of  defeot  hsU 
soflloleiKt. — (1)  A  notice  of  a  claim 
for  Injuries  to  a  traveler  caused  by 
a  defective  bridge,  which  alleges 
that  the  accident  happened  on  the 
approach  of  the  bridge  spanning  a 
stream,  and  which  describes  the  ap- 
proach as  narrow,  with  an  embank- 
ment on  the  side  where  the  accident 
occurred,  without  any  sufficient  pro- 
tection to  keep  teams  from  going  off 
on  that  side,  sufficiently  points  out 
the  insufficiency  in  the  bridge. 
Graves  v.  Waltsfleld.  81  Vt.  84,  69 
A  137.  (2)  A  notice  of  claim  for 
injury  from  a  defective  bridge  ap- 
proach, stating  that,  as  the  team 
was  driven  on  the  approaches, 
for  want^  of  proper  and  sufficient 
guard  on  the  bridge  and  approaches, 
the  horses  slipped  over  the  abut- 
ment, and  that  the  bridge  and  ap- 
proaches were  wholly  Insufficient  and 
out  of  repair.  In  that  there  was  no 
sufficient  guard  to  the  approaches 
to  protect  the  team  from  slipping, 
sufficiently  alleged  the  Insufflcteney 


of  the  guards  to  the  bridge 
proachea.  Castle 
Vt  640.  86  A  804. 


[b]  Itoaoxiptlen  of  Oifaot  haU  la* 

anndent^Notlce  that  plaintiff  was 
Injured  "by  a  defect  In  the  bridge" 
was  held  inaufflclent.  In  that  it  did 
not  inform  defendant  of  the  nature 
of  the  defect.  Dickie  v.  Boston,  etc., 
R.  Co..  131  Mass.  616. 

[c]  Bvidaaaa  adulaaibla  nndsr 
Bonoa  of  dafeota. — ^Where  the  notice 
stated  that  there  was  no  sufficient 
railing  to  protect  teams,  evidence 
that  the  ralllns  was  unsound  and 
defective  was  admissible.  Graves  v. 
Waltsfleld,  81  Vt.  84,  69  A  137. 

[d]  Pla«a  of  Injnrr^d)  A  no- 
tice that  "said  Injuries  were  caused 
by  a  defect  In  the  planking  of  the 
said  bridge,  one  of  the  plank  being 
Insufficient  In  length,  which  Insuflf- 
clency  caused  a  tiole  in  the  said 
bridge  Into  which  I  fell,"  sufficiently 
indicates  the  place  of  the  injury. 
Lyman  v.  Hampshire  County.  138 
Mass.  74.  (2)  A  notice  stating  that 
plaintiff  was  Injured  while  traveling 
on  a  highway  and  bridge  in  defend- 
ant town,  "said  bridge  being  upon 
said  highway  between  the  dwelling 
house  and  gristmill  of  B..  and  about 
100  feet  southeasterly  of  said  dwell- 
ing house."  etc..  sufficiently  showed 
that  the  bridge  formed  a  part  of  the 
highway  mentioned,  and  was  not 
Insufficient  because  falling  to  de- 
nominate the  highwur  a  "public 
highway."  Skinner  v.  Weathersfteld. 
7S  Vt.  410,  63  A  142. 

[e]  m  Iowa  <1)  the  notice  need 
not  specify  the  manner  In  which 
defendant  has  been  negligent. 
McGee  V,  Jones  County.  161  Iowa 
296.  142  NW  967.  48  LRANS  141. 
(2)  Hence  the  fact  that  one  Injured 
by  reason  of  an  alleged  defective' 
bridge  stated  In  his  notice  that  the 
county  waa  negligent  in  falling  to 
provide  a  guard  rail  along  the  ap- 
proach of  the  bridge  did  not  pre- 
clude an  amendment  charging  In 
addition  that  the  county  was  also 
negligent  in  falling  to  provide  a 
bridge  sixteen  feet  wide  as  required 
by  statute.  McOee  v.  Jones  County, 
supra, 

63.  lAWton  V.  Waatherafleld.  74 
Vt.  41,  61  A  1062. 

64.  Castle  v.  Guilford.  86  Vt.  B40, 
86  A  804  rexpl  Parnsworth  v.  Mt. 
Holly.  63  Vt.  293.  22  A  469;  White 
v.  Stowe.  54  Vt.  6101. 

65.  CastU  V.  Guilford,  86  Vt.  640, 
86  A  804. 

66.  Curie  V.  Brandon,  16  Uan.  128. 

67.  Perry  v,  Clarke  County,  120 
Iowa  96.  94  NW  464. 

68.  Perry  v.  Clarke  County,  120 
Iowa  96.  94  NW  464. 

69.  Brooks  v.  Van  Buren  County, 
166  Iowa  282,  135  NW  1110. 

70.  Tyler  v.  Wllliston,  62  Vt.  269, 
20  A  804.  9  LRA  8S8  j^dlBt  Brown  |r. 
Falrhaven, 
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claimant  in  a  certain  sum  from  the  falling  of  a 
bridge  ia  sufficient' if  it  appears  that  the  payment 
of  the  claim  is  required,  although  the  word  "de- 
mand" is  not  used."  . 

Calling  a  "notice"  a  "petition"  does  not  render 
it  insufficient  since  it  is  the  effect  of  the  contents 
of  a  paper  and  not  the  name  by  which  the  court 
is  to  be  governed." 

[$  94]  (2)  Time  of  Bringing.  Ordinarily  the 
statutes  limit  the  time  within  which  actions  for 
this  kind  of  injury  must  bo  brought/'  Before  bo- 
ginning  suit,  it  is  not  necessary  to  wait  for  the 
authorities  who  have  been  notified  to  act.''* 

[$95]  b.  Parties— (1)  Plaintiff.  As  a  rule  plain- 
tiff must  be  a  party  who  has  sustained  injury, 
either  to  his  person  or  to  his  property.'^ 

The  personal  representative  of  one  killed  by 
reason  of  defects  in  a  bridge  may  brii^  action  to 
recover  damages  therefor.™ 


Team  drivoi  by  person  otiwr  tiian  plaintiff.  A 

town  is  liable  to  the  owner  for  injury  to  a  team, 
due  to  a  defective  bridge,  although  the  team  was 
being  driven  at  the  time  by  another.^' 

06]  (2)  Defendant.  Generally  speaking,  the 
action  should  foe  broi^ht  against  the  company,  the 
municipality,  or  private  individuals  whose  duty  it 
is  to  repair  the  bridge;'^  and  where  the  liability 
to  keep  the  bridge  in  repair  is  joint,  the  action  m&y 
be  brought  against  either,'*  or  against  both.*  In 
a  jurisdiction  where  county  commissioners  may  be 
held  personally  liable,  where  county  commissioners 
failed  to  repair  a  bridge  to  plaintiff's  injury,  he 
may  sue  the  commissioners  jointly,  although  there 
was  no  community  of  interest  among  them  as  to 
the  cause  of  aetion.^^ 

[$97]  c.  Oomplaint,  Declaration,  or  Petition— 
(1)  In  General."  In  accordance  with  the  principles 
obtaining  in  actions  generally  for  injuries  caused 


71.  Homan  v.  Franklin-  County,  98 
Iowa  692.  68  NW  659.  To  same  effoct 
Spencer  v.  Sardinia,  42  App.  Dlv.  472, 
59  NTS  412. 

7a.  Perry  v.  Clarke  County,  120 
Iowa  96,  94  NW  454. 

73.  Johnston  V.  Nelson  Tp.,  17  Ont. 
A.  16  (three  months);  Turner  v. 
Brantford.  13  U.  C.  C.  P.  109.  See 
also  statutory  provisions;  and  gen- 
erally Limitations  of  Actions  [2S 
Cyc  1047  et  seq]. 

[a]  Ctatuta  runs  from  tlm*  ot  ao- 
elaant.— Under  a  Canadian  statute 
which  provides  that  an  action  for  an 
Injury  from  a  defective  bridse  muat 
he  brought  wlthtn  three  months,  it  is 
held  that  the  statute  contemplates 
the  bringing  of  the  action  within 
three  months  after  the  accident  has 
happened,  and  not  three  months  after 
the  death  which  may  have  resulted 
from  the  Injury.  Therefore,  where 
plalntifT's  horse  fell  through  a  brldre 
and  died  tour  months  thereafter.  It 
was  held  that  the  suit  could  not  be 
Instituted  after  the  death  of  the 
horse.  Miller  v.  North  Frederlcka- 
burgh  Tp.,  25  U.  C.  Q.  B.  31. 

[b]  Tb*  Vebraaka  atatnts,  author- 
ising prosecution  of  suits  lor  dam- 
ages for  Injuries  by  a  defective 
bridge  or  public  road  applies  to  all 
persons  wfthout  regard  to  any  kind 
ot  disability  whatever,  and  an  action, 
brought  after  the  thirty-day  limita- 
tion prescribed  by  the  act,  cannot  be 
maintained,  although  plaintiff  alleges 
that  he  was  mentally  Incompetent, 
until  BUQh  limitation  has  expired. 
Swaney  v.  Oage  County,  64  Nebr.  627, 
90  NW  642. 

74.  Wbltman  v.  Oroveland,  ISl 
Haas.  EES  (where  an  action  waa  com- 
menced after  such  notice  was  given, 
but  before  a  town  meeting  could  be 
called  to  determine  whether  the  town 
would  pay  the  amount  of  the  Injury). 

7B.  See  Reed  v.  Belfaat,  20  He.  246 
(holding  that,  under  St  [1821]  c  118 
I  17,  the  father*a  right  to  the  cuatody 
and  services  of  hia  minor  son  not 
being  "property"  within  the  meaning 
of  the  statute,  he  could  not  recover 
for  personal  Injuries  received  by  such 
son,  by  reason  of  a  defect  in  a  bridge. 

[a]  Blgbt  of  snrveyor  to  bruig 
aotton. — Under  the  Judicial  construc- 
tion of  the  early  statutes  of  Massa- 
chusetts It  waa  held  that  a  surveyor 
was  obligated  by  law  to  keep  In  re- 
pair the  bridges  of  the  town,  and  the 
fact  that  the  to*n  did  not  make  pro- 
visions for  such  repairs  did  not  ex- 
cuse his  performance  of  this  duty,  as, 
after  making  the  repairs,  he  would 
have  a  remedy  against  the  inhabit- 
ants; and  that  therefore  he  could 
not  bring  an  action  for  injuries  oc- 
casioned by  defects  In  the  bridge, 
since  to  do  so  would  allow  him  to  re- 
cover for  htfl  own  negligence.  Wood 
v.  Waterville,  5  Mass.  294. 

70.  Shannon  v.  Jefferson  County, 
126  Ala.  384,  27  S  977. 

77.    Castle  v.  Oullford,  86  Vt.  540, 


86  A  804. 

78.  U.  8.— Etherldge  v.  Philadel- 
phia, 26  Fed.  43  (town). 

Ga. — Tift  V.  Towns,  63  Oa.  47. 

Ind. — Wabash  V.  Carver,  129  Ind. 
S52.  29  NE  26.  13  L.BA  861  (town); 
Spicer  V.  Elkhart  County.  126  Ind. 
369,  26  NE  68  (town):  Howard  County 
V.  Degg.  110  Ind.  479,  11  NE  612 
(county):  Knox  County  v.  Montgom- 
ery, 109  Ind.  69,  9  NE  690  (county). 

Mass. — Lyman  v.  Hampshire 
County.  14i)  Mass.  311,  3  NE  211: 
Maiden,  etc.,  R.  Co.  v.  Charlestown,  8 
Allen  246  (town);  WlUlama  V.  Hlng- 
ham,  etc..  Bridge,  etc.,  Corp.,  4  PIOK 
341  (turnpike  company). 

N.  J. — ward  V.  Newark,  etc..  Tump. 
Co.,  20  N.  J.  L.  S2S  (turnpike  com- 
pany). 

N.  T. — Chenango  Bridge  Co.  t. 
Lewla,  63  Barb.  Ill  (private  Indi- 
viduals). 

Oh.— Piqua  v.  Oelst,  69  Oh.  St.  163, 
62  NE  124  (town). 

Pa. — Newlln  Tp.  V.  Davis,  77  Pa. 
317  (town). 

Ont. — Price  V.  Cataraqul  Bridge 
Co.,  36  U.  C  Q.  R  214. 

[a]  If  the  ■tnetore  la  a  toU 
brU;*,  the  action  should  be  brought 
against  the  owner  of  the  franchise, 
notwithstanding  the  fact  that  he  has 
contracted  with  a  railroad  company 
that  the  latter  shall  keep  the  bridge 
In  repair,  the  party  owing  the  duty  to 
the  public  being  the  holder  of  the 
franchise  only.  Tift  v.  Towns,  63 
Ga.  47.  \ 

[bj  Whm  a  toUra  eompanjr 
tiutmafl  to  laaaa  toUa  does  ao,  and 
the  lessee  covenanta  to  open  and 
closa  the  drawbridge  and  to  cause  it 
to  be  properly  attended  to,  the  leaaee. 
If  any  one,  la  liable  for  Injurlea  to  a 
traveler  caused  by  failure  to  main- 
tain a  bar  or  gate  to  close  the  draw. 
Price  V.  Cataraqul  Bridge  Co.,  16  U. 
C.  Q.  B.  314. 

79.  Arnold  v.  Henry  County,  81 
Ga.  730,  8  SE  606:  Oakley  v.  Mamar- 
oneck.  39  Hun  (N.  T.)  448;  Hawx- 
hurat  V,  New  York,  15  AbbNCas  (N. 
Y.)  181.  And  see  Lyman  v.  Hamp- 
shire, 140  Mass.  311,  3  NE  211 
(where  It  waa  said  that  both  a  county 
and  town  being  liable  for  damages 
caused  by  want  of  repair  of  a  brl^e, 
and  suit  having  been  brought  against 
the  county  alone.  If  the  case  can  be 
taken  out  of  the  general  rule  that, 
in  an  action  of  tort,  nonjoinder  of  a 
defendant  is  no  defense,  either  in 
abatement  or  In  bar,  so  that  defend- 
ant could  In  any  way  avail  itself  of 
the  defense  that  the  town  is  not 
Joined  as  a  defendant,  It  should  avail 
itself  of  such  defense  by  way  of 
abatement  at  an  early  stage  of  the 
case,  when  the  town  could  be  made  a 

Earty  by  amendment;  and  that,  not 
avlng  done  so.  It  Is  liable  for  the 
whole  damages). 

[a]  Thna,  under  Oa.  Code  (1888) 
SI  690,  691,  it  is  held  that  an  action 
may  be  brought  either  against  the 


contractor  who  built  the  bridge,  or 
the  county;  and  it  Is  not  necessary  to 
sue  the  contractor  to  Insolvency  be- 
fore suing  the  county.  Arnold  v. 
Henry  County,  81  Ga.  730.  8  SE  SOS. 

80.  Conn. — Tolland  v.  WUlington, 
26  Conn.  678. 

Ga. — Arnold  v,  Henry  County,  81 
Ga.  730.  8  SE  606. 

Mich.— McRae  v.  Hart  Tp.,  179 
Mich.  326,  146  NW  121  (holding  that, 
where  a  person  was  injured  oy  de- 
fects In  a  bridge  over  a  mill  race  Id 
a  public  highway,  he  might  sue.  tn 
one  action,  the  mill  owner  and  the 
township,  which  by  statute  wu 
bound  to  repair  the  bridge,  if  the 
owner  failed  to  do  so). 

N.  Y. — Shaw  v.  Potsdam,  ll  App. 
Dlv.  608,  42  NYS  779;  Olapp  v.  El- 
lington, 87  Hun  542,  84  NYS  283  [aff 
164  N.  Y.  781  mem.  49  NE  IMS 
mem  ] ;  Oakley  -v.  Mamaroneck,  3S 
Hun  448;  Hawxhurst  v.  New  York, 
16  AbbNCas  181. 

Pa. — Gates  v.  Pennsylvania  R.  Co. 
160  Pa.  SO,  24  A  638,  16  UtA.  664  and 
note. 

Vt — Peckham  v.  Burlington,  Brayt 
134. 

[a]  Wlura  Joist  UaMUty  dow  aet 
exutf— In  an  action  against  a  city,  a 
borough,  and  a  townahlp,  as  joint  de- 
fendants to  recover  damages  for  per- 
sonal Injuries  resulting  from  a  fall 
into  a  deep  excavation  made  In  re- 
constructing  a  county  bridge  at  » 
point  where  the  city,  borough,  and 
township  meet,  there  can  be  no  joint 
Judgment,  where  the  evidence  shows 
that  the  accident  happened  at  a  point 
wholly  within  the  limits  of  the  bor- 
ough, and  that  neither  the  city  nor  the 
township  was  guilty  of  any  negligence 
In  falling  to  erect  barriers  which 
would  have  prevented  the  accident- 
Skadra  v.  Plains  Tp..  46  Pa.  Super.  87. 

[b]  Bpeolal  atatutory  pnmaloBs 
maMng  liability  several. — Court  A 
Practice  Act  (1906)  |  240  provides 
that,  whenever  plaintiff  Is  in  doubt 
as  to  the  person  from  whom  he  Is  en- 
titled to  recover,  he  may  Join  two  or 
more  defendants,  with  a  view  of  as- 
certaining which.  If  either,  is  liable. 
It  was  held.  In  an  action  to  recover 
for  personal  injuries  received  on  a 
defective  bridge  between  two  towns, 
that,  while  both  towns  might  properly 
be  joined  as  defendants,  ft  was  neces- 
sary to  prove  the  location  of  the  de- 
fect in  order  to  recover,  the  llablllt]r  of 
the  towns  being  several  as  to  the  por- 
tion of  the  bridge  In  each  town. 
Haley  v.  Calef.  28  R.  L  332.  67  A  3!S- 

81.  Hipp  V.  Farrell,  169  N.  C.  SSL 
86  SE  670  (where  it  was  said  that 
this  is  80  for  the  reason  that,  where 
the  wrongful  acts  of  two  or  more 
persons  concur  in  producing  a  single 
Injury,  with  or  without  concert  Be- 
tween them,  they  may  be  treated  u 
Joint  tort-feasors  ana  may  be  sued 
separately  or  together  at  the  election 
of  plaintiff). 

sa.   [a]   Vonva  of  eouttlatela.  d«»- 
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by  ne^Ugenee,  that  the  complaint  muflt  show  a  l^al 
isXs  owed  by  defendant  to  plaintiff  and  a  breach 
thereof,'^  the  complaint  must  show  that  defendant 
was  oharged  with  the  duty  of  maintaining  and 
npsixing  the  bridge  whose  condition  caused  the 
injnry  complained  of,^  but  a  direct  averment  of 
this  fact  is  not  necessary,  where  the  complaint 
states  tacts  which  show  that  the  brieve  was  one 
wliieh  defendant  was  bound  to  keep  in  order.""  So 
it  has  been  held  that,  if  defendant  is  a  political 
subdivision  of  the  state  and  not  liable  to  be  sued 
for  injuries  caused  by  a  defective  bridge  which  it 
is  boond  to  maintain,  in  the  abscoiee  of  statute  im- 
posing such  liability,  the  ezistence  of  sndi  statute 
dioold  be  alleged  and  also  that  the  bridge  was  built 

lantlons,  and  petitions.  In  part  or  In 
substance  see  Barbour  County  \. 
Horn,  4S  Ala.  649;  Barbour  County  v. 
BrunsoD,  3S  Ala.  8S2;  Smith  v.  Jaaper 
County,  9  Ga.  A.  fi67,  72  SB  65; 
Peoria  Bridge  Assoc  v.  Loomis,  20 
111.  235,  71  AmD  2C3;  Van  Middles- 
vori:h  7.  Hill,  161  III.  A.  S92;  Boone 
County  V.  Mutchler,  137  Ind.  140,  86 


after  the  enactment  of  the  statute.""  Where  th^ 
statute  gives  the  right  of  action  to  certain  persons 
only,  or  imposes  on  defendant  a  special  liability 
only,  plaintiff  must  plead  the  facte  showing  hu 
right  to  the  action,'^  or  the  existence  of  the  special 
liability.'* 

98]  (2)  Negligence.  As  the  basis  of  the 
action  is  the  negligence  of  defendant,^  the  com- 
plaint must  allege  the  existence  of  snch  negligence."** 
And  the  general  principle  that,  injury  being  one  of 
the  essential  elements  of  a  cause  of  action,  the  com- 
plaint must  show  that  plaintiff  was  injured  by  sneh 
n^ligenoe  in  order  to  state  a  cause  of  action," 
applies  in  actions  of  this  character."' 

99]    (3)  Negativing  Ooatribntory  Negligencs. 


>fE  534;  Vermillion  County  v.  Chipp3, 
111  Ind.  E6,  89  NI3  1006,  16  LRA  228; 
Shelby  County  v.  Deprez,  87  Ind.  509; 
Corley  v.  Harris,  11  Allen  (Mass.) 
112;  Rundman  v.  St.  Charles  County, 
110  Mo.  694,  19  SW  733;  Loewer  v. 
Sedalfa,  77  Mo.  431;  Mooney  v.  St. 
Mary's,  15  Oh.  Clr.  Ct  446,  8  Oh.  CIr. 
Dec  341;  Pearson  v.  Spartanburg 
County.  51  S.  C.  480,  29  SB  193;  Cooke 
V,  Barton,  63  Vt.  666,  22  A  663. 

83.    See  Nesllgence  [29  Cyc  6S7}. 

B4.  u.  S.  —Locke  v.  Atlantic 
County.  158  Fed.  216. 

Ga. — Seymore  v.  Slbert  County,  116 
Ga.  371,  42  SB  727. 

Ind. — Spicer  v,  Elkhart  County,  126 
Ind.  369,  26  68. 

Masa — Com.  v.  Chase,  127  Mass.  7. 

Vt— Cook  V.  Barton,  63  Vt.  666,  22 
A  6«3. 

[a]  Duty  of  oonntT  to  malntaia. — 

If  the  bridge  is  within  the  corporate 
Hmlts  of  a  city.  Inasmuch  as  the  duty 
to  repair  the  same  would  prima  facie 
b«  on  the  ctty,  the  complaint,  if  the 
action  is  agratnst  the  county,  must 
affirmatively  aver  that  It  was  the 
duty  of  the  county  to  maintain  the 
bridge.  Spicer  v.  Elkhart  County,  126 
Ind.  369.  26  NE  58. 

[b]  Oorpomta  llalviUty, — The  alle- 
K^tton  that  the  brldve  In  question 
was  "duly  erected  and  legally  main- 
tained as  such  drawbridge  by  said 
corporation,"  was  a  sufflclent  allega- 
tion of  the  duty  of  the  corporation  to 
maintain  the  bridge.  Com.  v.  Chase, 
127  Mass.  7. 

[c]  iKKiatloa  of  tirlOffe^d)  The 
location  of  the  bridge  must  be 
averred  with  such  certainty  that  It  Is 
clear  that  defendant  la  the  party 
who,  either  by  virtue  of  a  statute  or 
OR  common-Iaw  principles.  Is  liable 
for  the  injuries  arising  from  Its  de- 
fects (Shelby  County  v.  I>eprei,  87 
Ind.  509;  Clark  County  v.  Brod,  8 
iRd.  A.  686,  29  NE  430;  Smith  v. 
Wright.  27  Barb.  (N.  Y.)  681);  (2) 
but  a  complaint  which  states  that  the 
bridge  spans  a  watercourse  Is  not  de- 
fective for  omitting  the  name  of  the 
watercourse,  and  an  allegation  that 
the  bridge  formed  a  part  of  a  high- 
way leading  Into  the  city  sufDctently 
shows  that  It  was  not  within  the  dtr 
(Jackson  County  v.  Nichols,  139  Ind. 
611.  38  NE  626). 

[dl  ATemeat  that  dofeot  was  In 
"Mghway." — (1)  Under  a  statute 
which  provides  that  the  word  "high- 
way" shall  include  bridges  thereon, 
it  has  been  held  that  a  declaration 
states  a  cause  of  action  when  it  al- 
leges that  the  Injury  was  caused  by 
reason  of  certain  defects  In  a  certain 
described  "highway"  which  It  was 
the  dtity  of  defendant  to  keep  In  re- 
pair. Cook  v.  Barton.  63  Vt.  568,  22 
A  663.  (2)  For  sufflctent  averments 
of  location  see  Lowrey  v.  Delphi.  66 
Ind.  260;  Shelby  County  v.  Castetter, 
7  Ind.  A.  809.  S3  NE  986,  84  NB  687; 


Shartle   v,   MlnneapoUa,   17  Minn- 

308. 

89.  Shelby  County  v.  Castetter,  7 
Ind.  A.  809,  83  NE  986,  84  NE  687. 

se.  Seymore  v.  Albert  County,  116 
Oa.  271,  42  SE  727  (both  holding  that 
it  must  be  alleged  that  the  bridge 
was  a  public  bridge,  and  that  It  was 
erected  after  the  passage  of  the  act 
approved  Dec.  29,  1883).  See  also 
Washington  County  v.  May,  17  Ga.  A. 
611,  87  Sra  766  (discussing  the  rule). 

87.  ■^''illlams  v.  Hingham,  etc.. 
Bridge,  etc.,  Corp.,  4  Pick.  (Mass.) 
341. 

[a]  ThnS)  where,  by  statute,  no 
person  Is  entitled  to  maintain  an  ac- 
tion against  a  turnpike  company  for 
a  defect  In  Its  bridge,  unless  he  Is 
liable  to  pay  toll,  such  liability  of 
plaintiff  must  be  alleged  in  his  com- 
plaint; and  a  complaint  which  Is  de- 
fective In  that  respect  cannot  be 
cured  by  verdict.  Williams  v.  Hing- 
ham, eta.  Bridge,  etc.  Corp.,  4  Pick. 
(Mass.)  341. 

88.  Barbour  County  y,  Horn,  48 
Ala.  649:  Paxton  v.  Berrien  County, 
117  Oa.  891,  45  SE  266. 

[a]  railuze  to  take  liond  from  oon- 
traotori^(l)  Under  a  statute  provid- 
ing for  the  liability  of  a  county  only 
when  It  falls  to  take  a  bond  from  the 
contractor,  a  failure  to  take  such 
bond  should  be  alleged  (Wllllngham 
V.  Elbert  County,  118  Ga.  16,  88  SE 
848;  Collins  v.  Hudson,  64  Ga.  26. 
See  also  Paxton  v.  Berrien  County, 
117  Ga.  891,  45  SE  266);  (2)  or  If 
taken,  it  should  be  alleged  that  the 
time  during  which  the  bond  was  to 
continue  in  force  had  expired  before 
the  accrual  of  the  cause  of  action 
( Barbour  County  v,  Horn,  48  Ala. 
649). 

[t>]    Oefendanfe    posMastos  of 

fanda^(l)  Where  a  lack  of  funds 
would  constitute  a  defense  to  an  ac- 
tion against  highway  oommlseloners, 
the  complaint  In  an  action  against 
such  commissioners  must  aver  the 
possession  by  them  of  the  requisite 
funds  to  make  the  necessary  repairs. 
Smith  V.  Wright,  27  Barb.  (N.  Y.) 
621.  (2)  Where,  however,  the  action 
in  against  the  town,  such  averment 
need  not  be  made.  Oakley  v.  Mama- 
roneck,  89  Hun  (N.  T.)  448.  Com- 
pare Bivetelgh  V.  Hounsfleld,  84  Hun 
(N.  Y.)  I40ldl8t  Warren  v.  Clement, 
24  Hun  (N.  T.)  472]  (holding  that, 
where  an  action  Is  brought  against  a 
town,  under  L.  [1881]  o  700,  to  re- 
cover damages  for  injuries  sustained 
by  reason  of  defects  In  a  highway 
and  in  a  bridge  therein,  the  com- 

f'lalnt  must  allege  that  the  town  or 
ts  commissioners  of  highways  had 
funds,  or  the  means  of  obtaining 
funds,  wherewith  to  repair  the  bridge 
or  the  highway  alleged  to  be  de- 
fective). 
S9,    See  supra  3  62. 

90.  Ala. — Northern  Alabama  R. 
Co.  v.  Sides,  122  Ala.  694,  26  S  116. 

Conn. — Daly  v.  New  Haven,  69 
Conn.  644,  38  A  397. 

Ga. — Smith  v.  Jasper  County,  9 
Oa.  A.  667,  72  SE  66. 

Ind. — Indianapolis  v.  Cauley,  164 
Ind.  304.  73  NE  691. 

Ky.— Frankfort  Bridge  Co.  v.  Wil- 
liams, 9  Dana  403,  36  AmD  IBS. 


Ud. — Anne  Arundel  County  v.  Carr, 
111  Md.  141,  78  A  662. 

Mich. — Bettys  v.  Denver  Tp,,  115 
Mich.*  228,  78  NW  138. 

Mo. — Walker  v.  Point  Pleasant.  49 
Mo.  A.  244. 

Or. — Hellner  v.  Union  County,  7 
Or.  83,  83  AmR  703. 

Pa. — Dixon  v.  Butler  Tp.,  4  Pa. 
Super.  333.  40  WklyNC  209. 

fa]  raots  oonttttatlng  negUgeaoe. 
— -Cl)  In  some  Jurisdictions  It  Is 
necessary  not  only  to  allege  a  care- 
lessness and  negligence  on  the  part 
of  defendant,  but  also  to  aver  the 
facts  constituting  the  negligence. 
Louisville,  etc.,  R  Co.  v.  Murphy,  9 
Bush  (Ky.)  622;  Anne  Arundel 
County  V.  Carr,  111  Md.  141,  73  A 
668;  Johnson  County  v.  Carman,  71 
Nebr.  682.  99  NW  502;  Hellner  v. 
Union  County,  7  Or.  83.  38  AmR  703. 
(2)  Defendant  Is  entitled  to  know 
the  particular  negligence  for  which 
plaintiff  seeks  to  hold  him  respon- 
sible. Anne  Arundel  County  v,  (jarr, 
supra. 

lb]  Ayerment  of  negUareaee  held 
■axBidsnt, — (1>  An  allegation  that  a 
city  negligently  permitted  a  bridge 
to  get  out  of  repair  and  to  become 
dangerous  for  travel  and,  well  know- 
ing that  the  bridge  was  out  of  re- 
pair and  dangerous,  negligently  suf> 
fered  the  same  to  remain  out  of  ro- 

?>alr  and  to  be  used  by  the  publlo 
or  travel,  constitutes  a  sumdent 
charge  of  negligence  to  withstand  a 
demurrer.  Indianapolis  v.  Cauley, 
164  Ind.  304,  73  NE  691,  (2)  For 
other  decisions  In  whi(^  It  was  held 
that  negligence  was  sufflciently 
pleaded  see  Penick  v.  Morgan  County, 
131  Ga.  385.  62  SE  300;  Huntington 
County  v.  Huffman,  134  Ind.  1.  81 
NE3  570;  Vermilion  County  v.  Chipps, 
181  Ind.  66,  29  NE  1066,  16  LRA  228; 
Wabash  County  v.  Pearson,  120  Ind. 
426,  £2  NB  184,  16  AmSR  326  (hold- 
ing that  an  allegation  In  the  com- 
plaint that  the  bridge  was  safely 
used  for  thirteen  years  did  not  over- 
come the  statement  that  it  waa  neg- 
ligently constructed  of  unsafe  and  un- 
suitable material);  Walker  v.  Point 
Pleasant,  49  Mo.  A.  244. 

[c]  Boir  oltjeotloa  taksn.  Objeo- 
tlon  to  a  complaint  which  does  not 
speclflcally  allege  the  defects  In  a 
bridge  should  be  taken  by  demurrer. 
Bettys  V.  Denver  Tp.,  116  Mich.  228. 
78  NW  138. 

■I.  See  Negligence  [39  Cye 
6707. 

88.  Northern  Alabama  R.  Co.  v. 
Sides,  122  Ala.  694.  26  S  116;  Indlan- 
aoollB  V.  Cauley,  164  Ind.  8M,  78  NB 
691:  Harris  v.  Vigo  0>nnty,  121  Ind. 
299,  28  NE  92;  WllllamspoTt  v. 
Smith,  8  Ind.  A.  860.  28  NK  166.  See 
also  Kelly  v.  Darlington,  86  Wis.  482, 
69  NW  61  (recognizing  the  rule). 
But  compare  Taylor  v.  Constable,  131 
N.  T.  597,  30  NE  68  faff  15  NTS  795] 
(holding  that  a  complaint  in  an 
action  for  Injuries  caused  by  the  fall 
of  a  bridge,  which  alleges  the  acci- 
dent and  the  unsafe  condition  of  the 
bridge.  Is  not  defective  because  It 
does  not  expressly  allege  that  the 
fall  of  the  bridge  and  the  Injury  to 
plaintiff  were  caused  by,  such  cob- 
dltlon).'  '      ~  ^  ' 
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As  is  ahown  elsewhere,  the  rale  that  {verails  in 
riiost  jurisdictions  is  that  it  is  not  necessary  to 
n^ative  eontributory  Diligence  unless  the  other 
averments  necessary  to  state  a  cause  of  action  sug- 
gest the  inference  that  plaintiff  may  have  been 
guilty  of  contributor  n^tigence."  This  rule  ap- 
plies in  actions  for  injuries  sustained  from  defec- 
tive bridges." 

lOOj  (4)  Defendant's  Notice  of  Defect.  Un- 
less, by  statute,  notice  to  defendant  is  not  essential 
to  his  liability,"'  the  complaint  must  as  a  rule  aver 
»ther  that  defendant  had  notice  of  the  defect,  or 
facts  from  which  such  notice  may  be  imputed;*" 


but  this  has  been  hdd  unnecessary  when  the  Bi^- 
gence  charged  relates  to  the  origmal  eonstmction 
of  the  bridge*' 

[$  101]  (6)  OompliaDoe  with  Btatotory  Ooadi- 
timui  Precedent~(a)  Jn  Ckmeral.  The  complaint 
should  Ediow  a  compliance  on  the  part  of  plain- 
tiff with  all  the  |)reliminary  statutory  reqnisites 
to  his  right  of  aetion.*" 

102]  (b>  Plaintiff's  FrsaeDUtion  of  Claim. 
Where  the  presentation  of  a  notice  of,  and  claim 
for,  the  injury  is  a  prerequisite  to  the  right  of 
action,""  if  plaintiff  fails  to  all^  that  such  notice 
has  been  properly  given  his  pleading  is  insaflSeient 


[a]  SnOolnit  allsvattoas  of  proxl- 
aiata  mvm. — (l)An  allaKatlon  In  a 
oomplaint  that  "by  reason,  entirely, 
of  the  insuIAclency,  want  of  repair, 
and  defects  aforesaid,  of  and  In  said 
bridffe,"  said  waffon  and  team  fell 
therefrom  ia  a  sufllclent  averment 
that  the  defects  In  a  brldce  were  the 

firoxlmate  cause  of  plaintiff's  In- 
nrles.  Kelly  v.  Darllneton,  Sfi  Wis. 
43S,  BT  NW  El.  (2)  So  an  allegation 
that  the  horse  behind  which  plaintiff 
was  riding  fell  from  the  bridKe,  and 
that  the  waffon-wheel  dragged  over 
the  side,  whereby  the  plaintiff  was 
precipitated  to  the  stream  below, 
sufReiently  connects  the  personal  In- 
juries alleged  to  have  been  received 
with  the  defective  condition  of  the 
bridge  as  their  proximate  cause. 
Jackson  County  v.  Nichols,  139  Ind. 
611,  38  NE  526.  (3)  And,  where  a 
complaint  alleges  that  the  board  of 
county  commlsslonetB  negligently 
failed  to  place  railings  or  guards  at 
the  aides  of  the  bridge  and  left  it  In 
such  a  dangerous  condition  thiLt, 
while  plaintiff  was  driving  over  it 
In  a  buggy,  her  horse  without  fault 
on  her  part  became  frlehtened  at  a 
hog  under  the  bridge  and  backed  him- 
self and  buggy  off  at  the  side  where 
there  was  no  railing  or  protection; 
that  the  horse  by  reason  of  defend- 
ant's unlawful  and  negligent  conduct 
aforesaid  backed  off  the  bridge, 
severely  Injurlns  plaintiff;  and  that 
such  Injuries  were  caused  wholly  by 
the  Bald  negligent  conduct  of  defend- 
ant without  fault  on  plaintiff's  part, 
it  was  held  that  the  complaint  was 
not  objectionable  as  not  alleging 
that  the  injury  was  caused  by  the 
defect  in  the  bridge.  Boone  County 
V.  Mutchler.  1S7  Ind.  140,  3«  NE  534. 
(4)  It  has  been  held  also  that,  where 
a- complaint  for  Injuries  on  an  alleged 
defective  county  bridge  averred  that 
plaintiff's  horse  fell  from  the  bridge 
and  dragged  the  wagon  wheels  over 
the  side  of  the  narrow  and  un- 
guarded structure,  by  which  plaintiff 
was  precipitated  to  the  stream  below 
and  sustained.  Injuries  as  alleged,  the 
complaint  sufficiently  connected  the 
defects  with  the  Injuries  as  their 
immediate  and  proximate  cause. 
Jackson  County  v.  Nichols,  139  Ind. 
611.  38  NE  626. 

93.  See  Negligence  [29  Cyc  676]. 

94.  Smoot  V.  wetumpka,  24  Ala. 
112;  Albee  V.  Floyd  County,  46  Iowa 
1.77;  Louisville,  etc..  Canal  Co.  v. 
Murphy.  72  Ky.  B22. 

[a]  la.  XnUau  and  Kansas  (1 )  It 
ia  essential  that  the  complaint  should 
negative  contributory  negligence. 
Vermilion  County  v.  Ciilpps,  131  Ind, 
66,  29  NE  1066,  16  L.RA  228:  Wabash 
V.  Carver,  129  Ind.  652,  29  NE  26,  13 
L,RA.  861;  Riest  v.  Goshen,  42  Ind. 
339;  Independent  Tp.  v.  Guldner,  7 
Kan.  A.  699.  61  P  941  <2)  But  it  has 
been  held  that,  where  defendant 
pleads  contributory  negligence  and 
sets  out  certain  particular  acts  of 
plaintiff  and  alleges  that  by  reason 
of  such  acts  plaintiff  was  injured, 
the  burden  of  proving  such  fact  is 
thrown  on  defendant.  Independent 
Tp.  v.  Guldner.  supra. 

[b]  Complaint  showing  eontrllm- 
tory  negligence, — A  complaint  In  an 
action  to  recover  for  injuries  to  a 
traction  engine  by  the  breaklnjg  of  a 


bridge,  which  alleges  that  the  engine, 
equipments,  and  load  weighed  more 
than  seven  tons,  and  that  plaintiff 
failed  to  span  the  bridEe  with  planks, 
as  required  by  Rev.  St.  (1898)  f 
1347b,  as  amended  by  L.  (1899)  p 
304  c  197,  and  that  the  bridge  gave 
way  because  of  its  defective  con- 
dition, Is  insufficient,  as  the  pre- 
sumption Is  conclusive  that  the  fail- 
ure to  span  the  bridge  contributed 
to  the  breaking  even  though  the  com- 
plaint alleges  that  the  fajlure  to  lay 
planks  on  the  bridge  did  not  so  con- 
tribute to  the  Injury,  Stone  v.  TIl- 
den,  122  Wis.  290,  99  NW  1026. 

[c]  ATerment  licld  snflkdent  to 
negative  oontrlbntory  nefUgcnoe, — 
In  an  action  for  Injuries  from  a  de- 
fective bridge,  an  allegation  that  the 
injury  occurred  "by  reason  of  the 
insumciency  and  want  of  repair  of 
the  bridge"  precluded  the  Idea  of  any 
negligence  on  the  part  of  plaintiff. 
Mobus  T.  WaitsfleldTTS  Vt  122.  63 
A  776. 

[d]  Assumption     of  clsk^The 

complaint  need  not  negative  an 
assumption  of  risk.  Indianapolis  v. 
Cauley,  164  Ind.  304,  73  NE  691. 

96.    Morrill  v.  Deerlng,  3  N.  H.  63. 

96.  Ala. — Cullman  v.  McMlnn,'  109 
Ala  614,  19  S  981. 

Ga.-^Howlngton  v.  Madison  County, 
126  Ga.  699,  56  3E  941. 

111. — Van  Middlesworth  v.  Hill.  161 
111.  A.  692. 

Ind. — Posey  County  v.  Stock.  11 
Ind.  A.  167.  36  NE  928  (holding  that 
It  must  show  also  that  such  notice 
was  given  In  time  to  allow  repairs  to 
be  made). 

Kan. — Atchison  County  v.  Sullivan, 
7  Kan.  A.  162,  58  P  142. 

Mass. — Worster  v.  Canal  Bridge, 
16  Pick.  541;  Mower  v.  Ijelcester,  9 
Mass.  247,  6  AmD  6S. 

Miss. — State  v.  Vaughn,  77  Miss. 
681.  27  S.  999. 

Or- — Hellner  v.  Union  County,  7 
Or.  83,  S3  AmR  703. 

Compare  Salllsaw  v.  Ritter,  42  Okl. 
626,  143  P  391  (holding  that  a  peti- 
tion stating  that  a  town  negligently 
permitted  one  of  Its  bridges  to  re- 
main out  of  repair,  In  consequence  of 
which  an  animal  was  injured,  set 
forth  a  cause  of  action,  although  it 
did  not  allege  In  terms  that  the  city 
had  actual  or  Implied  knowledge  of 
the  defects). 

[a]  Averment  beld  snOolsnt. — <1> 
An  allegation  In  a  petition  brought 
against  a  county  to  recover  for  dam- 
ages caused  by  a  defect  in  a  bridge, 
that  the  road  commissioners  and 
overseers  in  the  district  In  which  the 
bridge  was  located  had  knowledge  of 
the  defect,  is  an  averment  of  notice 
to  the  county,  good  as  against  a  gen- 
eral demurrer.  Howinrton  v.  Madi- 
son County,  126  Qa.  6»\  56  SE  941. 
(2)  Where  one  who  was  injured  by 
reason  of  the  removal  of  the  super- 
structure of  a  county  bridge  brought 
an  action  against  the  county,  under 
Gen.,  St.  (1889)  par  7134,  alleging 
that  the  superstructure  was  removed 
more  than  five  days  before  the  Injury 
complained  of  by  the  direction  of  the 
board  of  commissioners,  including 
its  chairman,  under  a  contract  there- 
for signed  by  the  chairman,  but  he  did 
not  allege  further  notice  of  this  de- 
fect to  the  chairman  of  the  board,  it 


was  held  that  the  chairman  of  the 
board  would  be  presumed  to  know 
what  was  done  by  the  board's  direc- 
tion, and  that  the  allegation  was  s 
sufficient  averment  of  notice  to  an* 
title  plaintiff  to  recover.  Atchison 
County  V.  Sullivan,  7  Kan.  A.  162, 
63  P  42. 

[b]  ATszmsBt  muttLaUait  after  v«r- 
Jiot.  '  Where  a  complaint  alleged 
that  defendant  county  through  Its 
agents  and  officers  allowed  the 
stringers  of  a  bridge  to  become  rotten 
and  unsafe  by  reason  of  their  having 
been  In  the  bridge  many  years,  that 
said  defective  and  dangerous  con- 
dition was  well  known  to  defendant, 
and  that  defendant  refloored  the 
bridge  and  again  used  said  rotten 
stringers,  neglecting  to  replace  them 
with  sound  ones,  there  were  sufUcient 
averments  after  verdict,  from  which 
it  might  reasonably  be  inferred  that 
defendant  knew,  or  through  the  exer- 
cise of  proper  diligence  should  have 
known,  of  the  defective  condition. 
While  the  complaint  might  have 
been  drafted  with  greater  accuracy. 
It  contains  at  least  a  defective  state- 
ment of  a  good  cause  of  action.  Rice 
V.  Wallowa  County,  46  Or.  574,  81  P 
368. 

[c]  Averment  held  iBsnflUdent, — 

A  complaint  alleging  thati  the  bridge 
had  been  out  of  repair  "a  long  space 
of  time"  does  not  show  constructive 
notice  to  the  town.  Cullman  v.  He- 
Minn.  109  Ala.  614,  19  S  981.  But 
compare  Homan  v.  Franklin  County, 
98  Iowa  692.  68  NW  669  (holding 
that  a  complaint  In  an  action  for 
personal  injuries  caused  by  a  defec- 
tive highway  bridge,  alleging  that 
the  bridge  ''became  decayed,  shaky, 
out  of  repair,  timbers  rotten  and  dis- 

? laced,  so  that  it  was  obviously  de- 
ective  and  dangerous  continuously 
for  more  than  a  year  prior  to  the 
accident;  that  defendant  could  have 
readily  discovered  the  defective  end 
dangerous  condition  In  ample  time 
to  have  made  repairs  and  prevented 
said  accident"  does  not  snow  that 

Elalntiff  was  negligent  in  using  the 
ridge,  as  It  does  not  allege  that  all 
persons  could  have  observed  this 
condition,  but  only  that  It  was  so 
obvious  as  to  make  It  the  duty  of 
defendant  to  repair). 

97.  Boone  County  v.  Mutchler, 
137  Ind.  140,  36  NE  BS4:  Wabash 
County  V.  Pearson,  120  Ind.  436,  22 
NE  134.  16  AmSR  326;  Allen  County 
V,  Bacon.  96  Ind.  31  (where  the  rule 
is  said  to  be  that.  If  the  dangerous 
condition  of  the  bridge  arises  from 
the  act  of  the  corporation  itself, 
or  from  decay  or  rottenness  of  the 
structure.  It  Is  sufficient  that  the 
complaint  chai^ges  generally  the  neg- 
ligence of  defendant  In  the  act  of 
omission  complained  of). 

SB.  Dickie  V.  Boston,  etc..  B.  O.. 
131  Mass.  616;  Swaney  .v.  Gags 
County,  84  Nebr.  627.  SO  NW  642.  ^ 
[a]  XdmitatlOB  mm  to  tfaas  af 
bringing  suit. — ^Under  a  statuU  pn>- 
vlding  that  suit  shall  be  bnnigBt 
within  thirty  days  after  the  Injury, 
a  complaint  Is  bad  when  It  shews 
on  Its  face  that  the  suit  was  not 
commenced  until  more  than  thirty 
days  after  the  Injury.  Swaney  v. 
Gage  County,  64  Nebr.  627,  90  NW  HS- 
99.    See  supra.  S>tOO. 
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and  will  be  bad  on  demurrer.^ 

[f  103]  d.  Plea  or  Answer.  The  prineiples  ap- 
plicable to  pleas  or  answers  in  actions  based  on 
n^ligenee  generally*  apply  in  actions  for  injuries 
caused  by  defective  bridges.^ 

104]  0.  Issaes  Raised  by  and  Evidence  Ad- 
nisaiUe  under  Pleadings.  As  in  other  actions  based 
on  a^iigenee/  the  proofs  mast  correspond  vitb 
the  case  made  by  the  pleadings  and  a  different 
cause  of  injury  than  the  one  aU^;ed  cannot  be 
proved.' 

[i  105]   f.  Erldene*— (1)  Burden  of  Proof  and 


Presnmptions.  As  a  condition  to  recovery  plaintiff 
must  show  that  he  was  lawfully  traveling  on  the 
bridge.^  So  the  burden  of  proof  is  on  plaintiff  to 
show  the  existence  of  the  injury  complained  of;' 
and  inasmuch  as  the  negligence  of  Mefendant  in 
the  maintenance  of  the  bridge  is  not  to  be  pre- 
sumed, the  burden  of  proving  such  negligence  is 
also  on  plaintiff,"  and  this  he  must  do  by  a  fair 
preponderance  of  the  evidence*  Under  some  stat- 
utes he  also  has  the  burden  of  establishing  his  own 
freedom  from  contributory  negligence.^** 

106]  (2)  AdmissibUity— (a)  Control  of  Bridge 


1.  Ala. — Schroeder  t.  Colbert 
Countr,  M  Ala.  187. 

Iowa. — Homan  v.  Franklin  County. 
98  Iowa  692,  88  NW  559  (recocrnlzlng 
the  rule). 

Me. — Low  V.  Windham,  75  Me.  113. 

Maas. — Dickie  v.  Boston,  etc..  R. 
Co.,  131  Mass.  516. 

Wis. — Wcntworth  v.  Summit,  60 
Wis.  281,  19  NW  97. 

Contra  Castle  v.  Guilford,  86  Vt. 
S40.  86  A  804. 

But  compare  Jackson  County  v. 
Nichols,  13»  Ind.  611.  38  NB  626; 
SulUvan  County  v.  Arnett.  116  Ind. 
438,  19  NB  299;  Hancock  County  v. 
Lesgett.  115  Ind.  644,  18  NB  63  (all 
to  the  effect  that  sucb  Is  not  the 
rule  In  Indiana). 

[a]  Oomplaiut  may  aU*s«  srMt« 
AuaftfM  than  claim. — It  Is  not  fatal 
to  the  complaint  that  It  demands 
greater  damages  than  the  claim 
wbich  is  presented  before  the  board; 
but  the  court  may  properly  limit 
the  recovery   to  the  amount  which 

elalntlff    demanded    tn    his  claim, 
[oman  v.  FrankUn  County,  98  Iowa 
tn.  6B  NW  659. 

2.  See  Nerllg«noe  [29  Cyc  579  et 


J. 


Howard  v.  Snohomish  County, 
38  Wash.  149.  80  P  293. 

[a.]  Asaium^on  of  risk. — ^Where 
In  an  action  tor  Injuries  to  plaintiff 
by  the  collapse  of  a  highway  bridge 
under  the  weight  of  a  traction  en- 
gine which  plaintiff  was  moving  over 
it  the  answer  contained  facts  raiSr 
ing  the  defense  of  contributory  negli- 
gence, involving  the  peculiar  and 
special  danger  from  plaintiff's  un- 
usual use  of  the  bridge,  such  de- 
fense was  not  subject  to  a  motion 
to  strike  on  the  ground  that  it  al- 
leged that  plalntifT thereby  "assumed 
the  risk,"  and  that  the  doctrine  of 
assumed  risk  was  not  technically  ap- 
plicable to  such  action.  The  plead- 
ing amounts  to  a  statement  of  facts 
bearing  on  contributory  negllgrence. 
Howard  v,  Snohomish  County,  38 
Wash.  149.  80  P  293. 

4.  See  Negligence  [29  Cyc  588J, 

5.  Ga. — Augusta  v.  Hudson.  94  Qa. 
115.  21  SB  289. 

Ky. — Louisville,  etc..  Canal  Co.  v. 
Murphy.  72  Ky.  622. 

Maas. — Worster  v.  Canal  Bridge, 
16  Pick.  541. 

Mich.— Pearl  v.  Benton  Tp.,  123 
Mich.  411,  82  NW  226. 

Or.— Rice  v.  Wallowa  County,  46 
Or.  574,  81  P  368  (recoanislng  the 
rule). 

Pa.— Conroy  v.  Plttston.  222  Pa.  1, 

70  A  944. 

VL— Bardwell  v.  Jamaica.  IB  Vt 

Wash. — Benson     v.     Spokane.  39 
Wash.  101,  80  P  1106. 
[a]    wiiat  eomrtltntas  a  ▼arlano*. 

— n)  An  allegation  that  an  injury 
was  caused  by  the  Insufficiency  of  a 
nndge  la  supported  by  the  proof  that 
the  defects  were  in  the  abutment 
oS^il'"^  "  Hudson,  94  Ga.  135.  21 
SE  289;  Bardwell  V.  Jamaica,  15  Vt 
*3S-  (Z)  An  allegation  that  the 
railing  was  absent  from  the  abut> 
ment  of  the  bridge  may  be  supported 
by  evidence  that  It  was  absent  from 
the  approach  to  the  bridge,  since  the 
approaches  and  abutments  of  the 
bridge  all  constitute  parts  of  one  and 
Hie  same  structure.  Augusta  v.  Hud- 
son, 94  Oa.  135,  23  SB  284.  (8) 
ntiere  the  declaration  In  an  action 


against  a  bridge  corporation  alleged 
that  plaintiff  sustained  an  injury  In 
consequence  of  a  defect  In  the  railing 
uf  a  bridge,  but  it  appeared  in  the 
evidence  that  while  repairs  were  be- 
ing made  on  the  bridge  a  portion  of 
the  railing  and  footway  was  re- 
moved in  order  to  allow  the  travel 
to  pass  from  the  bridge  to  certain 
land,  used  tempor&rily,  by  the  side 
of  the  bridge,  and  that  this  land 
was  Inclosed  by  a  fence,  through  an 
aperture  In  which  plaintiff  passed 
and  fell  into  the  river,  it  was 
held  that  this  was  not  a  vari- 
ance. Worster  v.  Canal  Bridge,  16 
Pick.  (Mass.)  541.  (4)  A  declara- 
tion for  Injuries  sustained  in  cross- 
ing the  street  on  a  bridge,  alleging 
that  plaintiff's  foot  caught  on  a 
chain,  whereby  he  was  thrown,  etc^ 
is  supported  by  proof  that  plaintiff 
stumbled  over  the  curb,  where  in 
such  event  It  would  have  been  Im- 
possible for  plaintiff  to  have  fallen 
without  catching  his  other  foot  un- 
der the  chain  in  a  spontaneous  act  to 
throw  it  forward  in  the  effort  to  pre- 
serve his  equilibrium,  which  the  chain 
would  have  prevented,  and  which 
would  thereby  have  caused  his  fall. 
Milliken  v.  St  Clair.  136  Mich.  250. 
99  NW  7.  (5)  Although  a  complaint 
alleged  that  an  injury  to  plaintiff 
resulted  from  the  defective  condition 
of  bridge  stringers  and  made  no  men- 
tion of  the  condition  of  the  planking, 
evidence  as  to  the  unsound  condition 
of  the  planking  when  the  bridge  was 
redecked,  prior  to  the  accident,  was 
evidentiary  matter  tending  to  show 
with  what  lack  of  care  defendant 
maintained  the  bridge  and,  being 
closely  connected  with  the  discovery 
of  the  unsound  stringers,  by  defend- 
ant's workmen  at  the  time  could  be 
considered  on  the  question  whether 
defendant  had  or  should  hav**  hnd 
knowledge  of  the  present  condition 
of  the  bridge.  Rice  v.  Wallowa 
County,  46  Or.  674,  81  P  3ES.  (6) 
An  allegation  that  plaintiff's  fall  was 
due  to  the  faulty  construction  of  a 
bridge  Is  supportPd  bv  proof  that  in 
relaying  the  floor  of  the  bridge  the 
planks  were  left  loose  and  unfastened 
and  so  caused  the  Injury  comnlalnpd 
of.  Atlanta  v.  Buchanan,  76  Gr.  686. 
(7)  A  variance  of  from  twelve  to 
eight  feet  between  the  allegations 
and  the  proof  as  to  the  place  where 
a  horse  backed  off  the  abutment  of  a 
bridge  is  not  fatal.  Rosa  v.  Ionia 
Tp.,  104  Mich.  820.  82  NW  401.  (8) 
For  other  decisions  in  which  It  was 
held  that  there  was  no  variance  be- 
tween pleading  and  proof  see  Hunter 
V.  Tlwleht  Tp..  157  Mich.  634.  122 
NW  2G7;  Conroy  v.  Plttston,  222  Pa. 
1.  70  A  944;  Benson  v.  Spokane,  39 
Wash.  101.  80  P  1106. 

[b]  What  oonstltiites  a  Tariaac*. 
— An  allegation  that  the  construc- 
tion of  the  bridge  was  faulty  In  not 
sinking  the  mudsills  below  the  bottom 
of  the  ditch,  and  bracing  or  piling 
them,  to  prevent  the  bridge  slipping 
Into  the  ditch,  is  not  supported  by 
evidence  that  the  weakening  of  the 
bridge  was  caused  by  the  undermin- 
ing of  the  mudsills,  occasioned  by 
deepening  the  drain  under  the  bridge 
after  It  was  rebuilt.  Pearl  v.  Benton 
Tp„  128  Mich.  411,  82  NW  22«. 

S.   Oi«ouz  v.  Yamhill  County,  78 
Or.  212,  144  P  427. 
^7.   Otgouz  V.  Tamhlll  County.  78 
Or.  212,  144  P  487. 


8.  Hawfts  V.  Milton,  218  Mass,  446, 
100  NB  666;  Markle  v.  Bennington 
Tp.,  68  Mich.  166,  24  NW  666;  Fulton 
Iron,  etc..  Works  v.  Kimball  Tp.,  52 
Mioh.  146.  17  NW  733;  Claop  v. 
Bllington,  87  Hun  642.  84  NTS  288 
[art  164  N.  T.  781  mem,  49  NE  10961: 
Culbertson  v.  Abbeville  County,  70 
S.  C.  457,  60  SE  33. 

{a]    Hotloe  of  — The  burden 

is  on  plaintiff  to  show  the  existence 
of  the  defect  and  knowledge  on  the 
part  of  defendant,  or  that  conditions 
were  such  that  defendant  should 
have  known  of  the  defect  in  the  ex- 
ercise of  ordinary  care.  Hawea  t. 
Milton,  213  Mass.  446.  100  NB  666: 
Whitford  V.  Washington  Tp*  184 
Mich.  422,  181  NW  632;  Sallisaw  V. 
Rltter,  42  Okl.  616,  142  P  891. 

[b]  Whsra  a  oompany  falls  to 
maiatain  a  biids*  a*  repaired  by  law, 
the  burden  of  proof  is  on  it  In  an 
action  for  an  injury  alleged  to  b« 
caused  by  reason  of  such  failure,  to 
show  that  Its  failure  to  comply  with 
the  law  was  not  negligence.  Wors- 
ter V.  Canal  Bridge,  16  Pick.  (Mass.) 
641.  To  same  effect  Beecher  v.  Derby 
Bridge,  etc^Co.,  24  Conn.  132. 

[c]  m  W«it  TlTVlnla  It  has  been 
held  unnecessary  for  plaintiff  to  prove 
under  the  statutes  of  that  state  lack 
of  safety  In  a  bridge,  or  any  defect 
therein,  the  statute  having  been  con- 
strued to  impose  absolute  liability 
for  Injuries  for  defects  in  bridge* 
in  the  absence  of  contributory  nefll- 
gence.  Shipley  v.  Jefferson  County 
Ct.,  72  W.  Va.  666,  78  SB  792. 

9.  Woodbury  v.  Owosso,  69  Mich. 
479,     87    NW    647:  Woodbury 
Owosso.  64  Mich.  289,  81  NW  130. 

10.  Independent  Tp,  v.  Ouldner,  7 
Kan.  A.  699,  61  P  948  (construing 
Gen.  St  c  42  i  48,  but  holding  that 
where  defendant  pleads  contributory 
negligence,  sets  out  certain  particu- 
lar acts  of  plaintiff,  and  alleges  that 
by  reason  of  such  acts  plaintiff  was 
Injured,  the  burden  of  proving  such 
facts  la  thrown  on  defendants);  Gtg- 
oux  V.  Tamhlll  County,  78  Or.  212, 
144  P  437;  Mobus  v.  Waitsfleld,  76 
Vt.  122,  63  A  775. 

[a1  IgiuffanM  of  dsfeot. — ^Plaintiff 
must  show  that  he  was  Ignorant  of  the 
defect  complained  of.  Glgoua  v.  Yam- 
hill County,  73  Or.  212,  144  P  487.  » 

[b]  Prestunption  wh«r«  lajnry  r»- 
snlts  In  death. — If  a  person  of  rea- 
sonable or  mature  discretion,,  know- 
ing of  a  defect  In  a  bridge  which, 
by  the  use  of  ordinary  care,  could 
have  been  avoided,  is  found  dead 
near  the  bridge,  and  It  is  evident 
that  a  fall  therefrom  has  caused 
his  death,  it  would  seem  that  the 
fact  of  his  knowledge  of  the  defect' 
and  that  it  was  of  such  a  nature  that 
It  could  have  been  avoided  by  reason-, 
able  care,  would  raise  the  presump- 
tion that  his  own  negligence  contri- 
buted to  his  death;  and.  ip  the  absence 
of  proof  rebutting  such  presumption, 
no  recovery  could  be  had,  Peaslee 
v.  Chatham,  69  Hun  389,  28  NTS 
628;  Achtenhagen  v.  Watertown, 
18  Wis.  331,  86  AmD  769.  But  com- 
pare Yuran  v.  Randolph,  6  Vt.  369 
(holding  that  the  facte  that  a  bridge 
was  out  of  repair  and  that  a  horse 
was  found  dead  near  it  create  no 
legal  presumption  that  the  horse  waa 
hilled  by  reason  of  the  insufficiency 
of  said  bridge;  and  tliat  In  such 
case  the  onus  proband!  ilea  on  plain-. 
tiff) ;  Strong  v.  StevAia  JSPlaXnfi2r> 
Digitized  by  VjCJOy.lC 
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and  Duty  to  Maintain  and  Repair.  Any  facts  are 
admiBsible  which  tend  to  show  control  of  the  defec- 
tive bridge  by  defendant  and  that  the  duty  of  main- 
tenance and  repair  rests  on  it.'^ 

[$  107]  (b>  Negligence  and  Contributory  Negli- 
gence.   Tlie  rules  applicable  to  the  admission  of 

Wla.  25S,  22  NW  426  (holding  that, 
where  a  boy  eight  years  of  age  while 
croaslng  a  bridge  fell  through  a  large 
hole  therein  ana  was  drowned,  It  was 
for  the  Jury  to  pass  on  the  question 
whether  he  was  guilty  of  contribu- 
tory negligence). 

II.  Tolland  Willington,  26  Conn. 
B78;  Sherwood  v.  Weston,  18  Conn. 
32;  Jessup  v.  Osceola  County,  92 
Iowa  178,  60  NW  4S6  (holding  that 
a  copy  of  a  reaolutlon  by  the  county 
board  which  tended  to  show  that 
the  structure  was  one  for  the  build- 
ing of  which  the  county  had  paid  Is 
admissible) ;  Ridings  v.  Marion 
County,  SO  Or.  80,  91  P  22.  See 
Knox  County  v.  Montgomery,  109 
Ind,  69,  9  NE  690  (discussing  the 
rule). 

[al  Xt  ttm  MpalM  are  made  eoon 
afwr  the  aeoiftent,  such  evidence  is 
admissible  to  show  that  defendant 
exercised  control  over  the  bridge  and 
Should  keep  the  same  in  repair. 
Shelby  Coun^v.  Blair,  8  Ind.  A.  fi74, 
M  Nfi  218;  Walker  v.  Point  Pleaa- 
antT  49  Uo.  A.  £44;  Morrell  v.  Peck, 
88  N.  T.  S98  [rev  24  Hun  87];  Fol- 
som  T.  Underhlll,  86  Tt  680.  Com- 

Sare  Tltler  v.  Iowa  County,  48  Iowa 
0;  Holmes  v.  Hamburg,  47  Iowa 
848  (discussing  the  rule). 

13.    See  Negligence  [29  Cyc  607]. 
IX    Qa. — Stamps       v.  Newton 
County,  8  Ga.  A.  229.  68  SB  947. 

III.  — Chicago  V.  Thomas,   141  111. 
A.  122. 

Towa. — Sewing  v.  Harrison  County. 
158  Iowa  229,  136  NW  200;  Birlnolre 
T.  Unfon  County,  112  Iowa  658,  84 
NW  7B8. 

Md. — Washington,  etc..  Tump.  Co. 
T.  Case,  80  Md.  86.  80  A  671. 

Mass. — Whitman  t.  Groveland.  118 
Mans.  66S. 

Hlch. — Lay  v.  Adrian,  76  Ulch.  488, 
42  NW  969;  Woodbury  v.  Owoaso, 
84  Mich.  239.  81  NW  180;  Qoodale  v. 
Portage  Lake  Bridge  Co.,  65  Mich. 
413,  21  NW  86ff;  Fulton  Iron,  etc.. 
Works  V.  Kimball  Tp.,  62  Mich.  148, 
17  NW  733. 

Minn. — McDonald  v.  Duluth,  93 
Minn.  206.  100  NW  1102. 

N.  T — ThomoBon  v.  Bath,  142  Apn. 
Dlv.  831.  126  NTS  1074  [aff  206  N.  Y. 
673  mem,  98  NE  1117  mem]. 

Ok  1.— Kingfisher  v.  Altiier.  18  Okl. 
121,  74  P  107. 

a.  C. — Pearson  v.  Smrtanburg 
County.  61  S.  C.  480.  S»  SB  198. 

Vt  — Graves  V.  Waltafleld,  81  VL 
84.  69  A  137. 

Wis. — Walker  v.  Ontario,  118  Wis. 
664,  96  NW  1086. 

Bee  also  Tomllnson  v.  Derby,  43 
Conn.  662  (recognizing  the  rule). 

[a]  Other  defeots. — As  the  whole 
structure  is  usually  to  be  considered 
by  the  jury,  evidence  of  other  de- 
fects than  the  one  Immediately  caus- 
ing the  Injury  is  admissible.  Hughes 
V.  Muscatine  County,  44  Iowa  G72; 
Snyder  v.  Albion,  113  Mich.  276.  71 
NW  475;  I-ay  v.  Adrian.  76  Mich. 
488,  42  Nw  959;  Woodbury  v. 
Owosso,  64  Mich.  239.  31  NW  ISO. 
To  same  effect  Pearson  v.  Spartan- 
burg County,  61  8.  C.  480.  29  SE  193. 

[b]  Xepalrs  after  Injury, — (1)  The 
fact  that  a  bridge  was  repaired  soon 
after  the  Injury  is  not  admissible  to 
show  negligence  In  its  maintenance 
(Harrell  v.  Forsythe  County,  137  Ga. 
650,  78  SB  786;  Shelby  County  v. 
Blatr,  8  Ind.  A.  674,  86  NB  216; 
Woodbury  t.  Owosso.  64  Mich.  239, 
31  NW  130;  Fulton  Iron,  etc.. 
Works  V.  Kimball  Tp.,  62  Mich.  146, 
17  NW  733.  And  see  Morrell  v. 
Peck.  88  N.  T.  398  [rev  24  Hun  37]>; 
<2)     the  reason  being  that  taking 

Erec»utlonfl  to  prevent  others  from 
elng  injured  cannot  be  regarded  as 
an  admlsstoR  of  negligence  In  not 


sooner  discovering  the  defect  (Har- 
rell V.  Forsythe  County,  187  Ga.  660, 
73  SB  786). 

[c]  SntwegiMnt  defaettve  ooadl^ 
tlon.— (1)  While  evidence  of  a  de- 
fective condition  of  the  bridge  Im- 
mediately after  the  accident  would 
be  admissible  (Jessup  v.  Osceola 
County,  92  Iowa  178.  60  NW  486), 
(2)  such  evidence  would  be  lrrele> 
vant  If  relating  to  the  condition  at  a 
period  remote  from  the  accident 
(Stamps  V.  Newton  County,  8  Oa.  A. 
229,  69  SB  947;  Washington,  etc., 
Turnp.  Co.  v.  Case,  80  Md.  86,  8ft  A 
671). 

Jd]     Vorttou  of  wreekaffs  of 

lttidge^"In  an  action  acainst  a  town 
for  Tnjurlea  caused  by  the  breaking 
of  a  bridge  while  plaintiff  was  at- 
tempting to  pass  over  with  a  ti-actlon 
engine,  pieoes  of  timber  composing 
the  bridge  were  admitted  In  evidence 
to  show  Its  condition  at  the  time  It 
broke.  The  wreckage  from  the  bridge 
was  piled  In  a  mill  yard  exposed  to 
the  weather  for  ten  months  after  the 
accident  and  before  the  pieces  Intro- 
duced In  evidence  were  sawed  off, 
but  there  was  testimony  by  witnesses 
who  saw  the  timber  after  the  acci- 
dent that  the  pieces  introduced  ap- 
peared to  be  in  the  same  condition 
as  when  the  bridge  broke  down,  ex- 
cept that  they  were  a  little  more  de- 
cayed. The  admission  of  such  evi- 
dence was  held  not  error.  Walker 
v.  Ontarto.  118  Wla.  664.  95  NW  1086. 

[e]  Aooidsttts  of  similar  nature. — 
In  an  action  to  recover  for  Injuries 
received  from  a  fall  from  a  defective 
bridge,  plaintiff  can  show  that,  while 
the  bridge  was  In  the  same  condition, 
accidents  of  a  similar  nature  had  oc- 
curred at  the  same  place  a  short  time 
prior  thereto.  Kintrfisher  v.  Altlzer, 
13  Okl.  121,  74  P  107. 

if]  Preoanttons  against  aoetdest. 
ividencs  of  precautions  taken  by  a 
city  during  the  daytime  to  prevent 
the  public  from  entering  an  open 
bridge  is  competent  as  tending  to 
show  the  care  wlilch  the  public  might 
expect  to  be  exercised  by  It  In  the 
nighttime.  Chicago  v.  Thomas,  141 
ni.  A.  122. 

[BT]  Vew  methods  la  Imlldlng 
bridges, — In  an  action  for  Injury  re- 
rulting  from  the  breaking  of  a 
bridge,  evidence  of  new  methods  in 
building  bridges  Is  immaterial,  un- 
less it  appears  that  there  was  fault 
In  not  Knowing  and  using  them. 
Pulton  Iron,  etc..  Works  v.  Kimball 
Tp.,  52  Mich.  146,  17  NW.  723. 

J'  h  ]  l>ellnq,iieBoy  of  ofltoera  oharged 
th  repairs. — Under  General  Hlrh- 
way  Law  (L.  [1890]  p  1181  c  668) 
S  16,  providing  that  a  town  shall  be 
liable  for  damages  by  reason  of  any 
defect  in  its  highways  or  bridges 
from  the  neglect  of  any  commis- 
sioner of  highways  of  such  town, 
where  plaintiff  was  Injured  by  reason 
of  a  defect  In  a  town  bridge,  he  was 
entitled  to  prove  within  reasonable 
limits  the  delinquency  of  any  com- 
hilssioner  of  highways  to  establish 
negligence  of  the  town,  and  la  not  re- 
stricted to  proof  of  the  delinquency 
of  the  particular  commissioner  of 
highways  In  office  at  the  time  the 
damage  occurred.  Kelly  t.  Verona, 
97  App.  Dlv.  488.  90  NTS  89;  Spencer 
V.  Sardinia.  42  App.  Dlv.  472.  69  NTS 
412:  Allen  v.  Allen,  88  App.  Dlv.  46S. 
53  NTS  800;  Shaw  v.  Potsdam.  11 
App.  Dlv.  608,  42  NTS  779. 

fl]  Umder  an  alleffatloiL  of  the  liu 
eompctenoy  of  th*  ke^sr  of  a  toidgei 
It  may  be  shown  that  he  had  been,  a 
short  time  previous  to  the  accident, 
temporarily  Insane.  Ooodale  v.  Port- 
a^^e  Bridge  Co.,  66  Mich:  418,  81 

W   JMtlMMnt  for  other  lafulefc 


evidence  in  negligence  eases  generally*'  to  prove 
or  to  rebut  the  presomption  of  negligfaice"  or  con- 
tributory negligence^*  tApply  actions  to  recover 
for  injuries  caused  by  a  defective  bridge. 

108]  (c)  To  Show  Notice  of  Defect.  Actual 
notice  to  an  officer  of  a  defect  in  a  bridge  may  be 

'  — In  an  action  for  a  personal  injury 
received  by  plaintiff  while  driving  an 
engine  over  a  bridge  of  defendant, 
through  which  it  broke,  he  cannot 
show  that  defendant  settled  with  the 
owner  of  the  engine  for  taking  it  out 
of    the   stream,    this   not  aftecting 

E'lalntlff*s  case.   Comstock  v.  George- 
own  Tp.,  137  Mich.  641.  100  NW  flS. 
[k]    mebsttaa  of  ortilraee  to  Aow 


■hseaee  of  mgUdmuM. — In  an  action 
against  a  municipal  corporation  tor 
personal  Injuries  alleged  to  have 
been  caused  by  defective  railing  on 
a  brldg&  where  defendant  nve  evi- 
dence that  after  the  aocldent  the 
railing  was  put  back  on  the  bridge 
In  the  same  way  that  It  was  first 
constructed,  and  that  It  was  safe, 
evidence  In  rebuttal  tending  to  show 
that  there  was  a  change  In  the  con- 
struction ot  the  railing  when  it  was 
replaced  was  properly  admitted. 
McDonald  v.  Dulntb,  »S  Ulnn.  201. 

100  NW  iioa. 

_  14.  Conn. — ^Wilson  v.  Granby,  47 
Conn.  69.  86  AmR  61. 

Ind. — Parke  County  v,  Sappenfieid. 
6  Ind.  A.  677,  88  NB  1012. 

Iowa. — ^Walker  v.  Decatur  County. 
67  Iowa  807.  26  NW  256. 
_  Mich. — Comstock  v.  Georretown 
Tp.,  187  Mich.  641,  100  NW  78«; 
Wiltse  V.  State  Road  Bridge  Co.,  63 
Mich.  639.  30  NW  870. 

Tex. — Baldrldge,  etc..  Bridge  Po. 
V,  C^artrell,  76  Tex.  628,  il  SW 
8. 

[a]  Thus  (1)  It  was  error  to 
reject  evidence  of  a  conversation  be- 
tween plaintiff  and  his  wife,  on  the 
eve  of  the  accident,  to  the  effect  that 
she  did  not  want  to  go  home  because 
it  was  dangerous  on  account  of  tha 
team  having  acted  badly  on  the  way 
over.  Parke  County  v.  Sappenfieid. 
6  Ind.  A.  677,  38  NE  1018.  (2)  Where 

Slalntiff  drove  an  engine  with  a 
ink  full  of  water  on  defendant's 
bridge  which  broke  thereunder,  evi- 
dence that  It  was  the  general  prac- 
tice of  those  having  such  engines 
not  to  take  tanks  on  bridges  with  the 
engines  is  competent  on  the  question 
of  defendant's  negligence  and  plain-' 
tiffs  contributory  negligence.  Corn- 
stock  V.  Georgetown  Tp.,  187  Ml<*. 
641.  100  NW  788. 

[b]  Anothw  road  eanally  oosTea- 
lent. — (1)  It  is  error  to  exclude  evi- 
dence that  the  Injured  party  could 
have  reached  his  designation  by 
another  road,  equally  convenient, 
over  a  good  bridge  (Walker  v. 
Decatur  County,  67  lowa  307.  25  NW 
266).  (2)  provided  it  Is  proved  that 
such  other  road  Is  a  public  one  and 
known  to  plaintiff  (Perry  v.  Clarke 
County.  120  Iowa  96,  94  NW  464). 

[c3  Xes  gMt». — Where  the  de- 
fense to  an  action  was  the  con- 
tributory negligence  of  plaintiff  In 
going  on  the  bridge  at  too  great  a 
speea,  evidence  of  what  was  said 
and  done  by  plaintiff  and  hla  as- 
sistant in  rei^jrd  to  checking  the 
speed  of  the  engine  before  going  on 
the  bridge  is  admissible  on  pliln- 
tiff's  behalf  as  a  part  of  the  res 
gesta.  Stebblns  v.  Keene  Tp..  5S 
Mich.  662,  22  NW  87.  See  also  Bald- 
rldge. etc..  Bridge  Co..  v.  Cartrett 
76  Tex.  628.  IS  SW  8  (holding  that 
plaintiff  might  testify  that  while  hlo 
mules  were  backing  he  looked  around 
and  saw  the  rallmg  to  the  bridge, 
but  thought  that  Uiat  would  stop 
them,  this  being  a  part  of  the  res 
gesta). 

rd]  FUlatUPs  kunrteOce  of  d*- 
faetfc  On  an  Issue  as  to  plalntlfffl 
knowledge  of  the  defects.  It  was  im- 
material that  there  was  a  great  deal 
of  contention,  prior  to  the  accident, 
between  the  road  supervisor  and  the 
trustee,  about  .^e  repair;  of  the 
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shovn  by  circmnstantial  evidence,  or  by  sach  eri- 
deDce  tf^en  in  connection  with  direct  evidence.^" 
As  tending  to  show  that  defendant  bad  notice  of 
the  condition  of  the  bridge,  evidence  is  admissible 
that  other  horses  were  frightened  at  the  defect/" 
or  that  other  persons  had  at  the  same  place  been 
injured  under  similar  circumstances;"  and  for  the 
same  purpose  evidence  of  the  general  defective  con- 
dition of  the  bridge  is  admissible,^"  Testimony  of 
one  who  testifies  that  he  has  had  a  great  deal  of 
experience  in  the  construction  and  repair  of  bridges 
as  to  the  method  by  which  he  would  examine  the 
bridge  for  defects  is  competent  as  bearing  on  the 
issae  whether  defendant  was  negligent  in  not  dis- 
covering and  r^airing  defects  in  the  bridge.^'  So 
also  admissions  and  declarations  of  officers  of  de- 
fendant after  the  injury  are  admissible  to  show 
that  defendant  had  notice  through  its  ofQcers  of 
the  condition  of  the  bridge.^ 

[t  109]  (3)  Weight  and  Snlllcieiicy.  The  gen- 
eral rules  relating  to  the  weight  and  sufficiency  of 
evidence  in  actions  based  on  n^ligenee'^  apply  ^ 


actions  to  recover  for  injuries  caused  by  defects 
in  a  bridge,^  as  for  example,  with  respect  to  evi- 
dence to  show  that  the  bridge  was  one  the  munici- 
pality was  bound  to  maintain;^  evidence  to  show 
that  the  duty  of  maintenance  and  repair  did  not 
devolve  on  defendant;**  evidence  to  show  that  the 
bridge  was  negligently  maintained;'^  evidence  to 
show  that  the  bridge  was  improperly  constructed;'" 
evidence  to  show  that  defendant  had  notice  of  de- 
fects in  the  bridge;"  evidence  to  show  that  defend- 
ant had  no  notice  of  defects  in  the  bridge;^  evi- 
dence  to  show  contributory  negligence  on  the  part 
of  plaintiff;^  evidence  to  show  that  defendant's 
negligence  was  the  proximate  cause  of  the  injury;** 
evidence  to  show  that  the  injury  was  caused  by  a 
defective  railing  ;**  evidence  to  show  that  the  injury 
was  caused  by  an  intervening  and  wrongful  act  of 
a  stranger;"  evidence  to  show  gross  or  willful  n^- 
ligence  on  the  part  of  defendant ;"  evidence  to  show 
that  a  filling  at  the  end  of  the  bridge  was  an  ap- 
proach;** evidence  to  show  the  commission  of  a 


brldire.  Huntlnrton  County  v.  Bone- 
bnke,  146  Ind.  811,  45  NB  470. 

U.  Watklna  v.  Harper  Conntr, 
)6  Kan.  166.  147  P  822. 

16.  Smith  V.  Sherwood  Tn.,  62 
Mich.  159.  28  NW  806;  ThomaB  v. 
S^iinffTllle  Cltr,  »  Utah  426,  86  P 

17.  Chfcaso  V.  Powers,  42  III.  169, 
89  AmD  418  (holding  that  a  resolu- 
tion Dassed  by  a  city  council  recit- 
ing that,  owing  to  Insufflctent  Itghta 
and  orotectlon  at  the  approaches  of 
a  br<(1ge.  several  accidents  had  oc- 
curn'd,  reuniting  In  the  Injury  or 
de^th  of  citizens,  and  referring  the 
matter  to  the  committee  of  harbors 
and  bridges,  is  admissible  to  show 
that  the  city  had  notice  of  the  de- 
fentR). 

[a]  Brlde&o*  that  a  party  fen 
fnm  a  footbrlOifa  and  was  Injured 
at  the  same  place  that  a  horse  was 
Injured,  between  the  wagonway  and 
the  footbridge,  has  no  tendency  to 
show  that  the  wagonway  was  unBaf<> 
for  travel  on  horseback  and  would 
coiseguently  be  inadmissible  on  the 
QUPfltlon  of  notice.  Shelley  v. 
Austin,  74  Tex.  608,  12  SW  7S8. 

18.  Snyder  v.  Albion.  118  Mich. 
276.  71  47B;  Kingflsher  v.  Al- 
tlier,  13  Okl.  121,  74  P  107;  Spear- 
bracker  v.  I^arrabee.  64  Wis.  B73,  26 
NW  S55.  See  also  Elgin  v.  Nofs,  200 
111  2S2.  69  NE  679  (holding  that 
evidence  as  to  the  condition  of  the 
brldf^e  at  and  near  the  point  where 
plaintiff  was  Injured,  by  persons 
who  bad  been  In  the  habit  of  travel- 
ing over  the  bridge  and  who  were 
familiar  with  its  (Kinditlon,  was  com- 
petent as  tending  to  show  notice  to 
defendant  of  the  defective  condition 
of  the  bridge). 

19-  Oreenway  v,  Tavlor  County, 
144  Iowa  8S2,  122  NW  94S. 

SO.  Vandewater  v.  Wapplnger,  69 
App.  Dlv.  625,  74  NTS  699.  See  also 
Bond  v.  Blddeford.  76  Me.  G88  (hold- 
ing that  a  written  report  by  the 
street  commissioner  that  a  bridge 
was  decayed,  which  report  was 
printed  and  circulated  by  the  city, 
la  admissible  to  show  that  the  mu- 
nicipal officers  had  notice  of  the  de- 
fect): O'Netl  v.  Deerfleld  Tp..  86 
Mich.  610,  49  NW  B96:  Stebblns  v. 
Reene  Tp.,  66  Hlch.  662,  22  NW  87 
(both  holding  that  declarations  of 
the  rwid  commissioner  made  after 
the  accident  has  happened  have  been 
held  not  to  be  admissible  to  oharge 
»«  township  with  notice  of  the  de- 
feet). 

a.  See  Negllsence  [29  (3yc  638  et 
seql. 

22.    See  cases  infra  notes  88-41. 

S3.   See  cases  infra  this  nota 
_^Ia]    BvUsAM  ImUI  BVflolsat  to 
^ow  ttot  teUff*  was  mm  mnalot- 
Pfittr  was  bowM  to  whitsis  —La 
Porte  County  v.  Sllsworth,  9  Ind. 


A.  666,  87  NE  28:  Anne  Arundel 
County  T.  Carr.  Ill  Md.  141,  78  A 
668:  Austin  v.  Xbnanuel,  74  Tex.  681, 
18  SW  818. 

84.  tal  XtUUbm  IWld  snffidanfe 
to  show  that  Onty  of  malBtsnanoa  aaul 
repair  did  not  devolve  on  dafesdant, 
— 'Hamlll  v.  Lancaster  County,  226 
Pa.  448,  74  A  244. 

as,  [al  SvUeaeo  Hsld  rattdont 
to  show  that  Inrld^  was  negUrently 
nalntalaed. — Abbott  v.  Wyandot  te 
County,  94  Kan.  B68,  146  P  998; 
Smith  v.  State,  161  App.  Dlv.  810, 
137  NTS  899;  Styron  v.  Atlantic, 
etc.,  R.  Co..  161  N.  C.  78,  76  SB  692. 

[b]  Svldenoe  held  InsniBelent  to 
show  that  hrldre  was  nerllgeatly 
malntafnad. — O'Nell  v.  Deerfleld  Tp., 
86  Mich.  610,  49  NW  596:  Beckwith 
V.  Van  Buren  Tp.,  66  Mich.  89.  88 
NW  29:  Deppe  v.  Colfax  County,  94 
Nehr.  682.  U4  NW  251:  Peltsmleler 
V.  Colfax  County,  94  Nehr.  675,  144 
NW  248;  Caron  v.  Green  Bay,  72 
W<B.  118.  39  NW  134. 

26.  [aj  Bvldeno*  held  Insnfl- 
etent  to  show  that  toidgo  was  la,- 
properly  ooBStmots&p^^Mks  v. 
Somerset  County,  68  N,  J.  U  S22i 
64  A  826. 

37,  ra]  Brldenoe  held  snScIout 
to  show  notlo*  to  defendant  of  de- 
fects,— Connersvllle  v.  Snider,  81  Ind, 
A.  218,  67  NE  565  (defect  consisting 
of  a  hole  two  to  three  feet  long  and 
six  Inches  wide  which  had  existed 
for  three  or  four  months):  Abbott 
V.  Wyandotte  County,  94  Kan.  653. 
146  P  99^:  Cloud,  County  v.  Vlckers, 
62  Kan.  26,  61  P  391:  Ashland  v. 
Boggs,  161  Ky.  728,  171  SW  461; 
Central  City  v.  Marquis,  76  Nebr. 
213,  106  NW  221;  Rice  v.  Wallowa 
County,  46  Or.  674,  81  P  358;  Sulli- 
van V.  Anderson,  81  S.  C.  478.  62  SE 
8fl2:  Elnseldler  v.  Whitman  County. 
22  Wash.  888.  60  P  1122  (evidence 
that  defendant  directed  the  bridge 
to  be  propped  up  so  that  It  could  be 
used  for  travel). 

[b]  ■vtoenoe  held  tosnttdent  to 
■how  that  defendant  had  notlo*  of 
defects, — Scruggs  v,  Leavenworth 
County.  71  Kan.  848.  80  P  59B;  Ne- 
maha County  V.  Allbert.  6  Kan.  A. 
165.  51  P  307. 

38.  [a]  Mdmoe  held  sv«<d«mt 
to  show  that  defendant  had  ao  sothM 
of  defeots, — Parr  v.  Shawnee  County, 
70  Kan.  111.  78  P  449. 

85.  [a]  SrUenoo  held  snffloUnt 
to  show  oontrtlmtnT  negligenfle.- 
Anne  Arundel  County  v.  state,  107 
Md.  810,  «8  A  602,  14  LRAN8  463; 
Johnson  v.  Denning,  101  App.  Dlv, 
348,  94  NTS  682. 

_{b]  Bvldsiwo  held  lasvaolent  to 
•how  eoMtarlbntory  neffUfwoo, — Anne 
Arundel  County  v.  Carr,  111  Md.  141, 
73  A  668;  White  v.  State,  166  App. 
Dtv.  6,  140  NTS  866;  Moyer  v.  Osh- 
kosh,  161  Wis.  686.  189  NW  878; 


Walker  V.  Ontario,  118  Wis.  564,  96 
NW  1086. 

[c]  MdMBo*  held  svflloieBt  to 
now  alMmuw  of  oontrilmtory  negU- 
MM*. — Abbott  v.  Wyandotte  County. 
94  Kan.  563,  146  P  998;  Campbells- 
yllle  v.  Morgan,  160  Ky.  417.  150  SW 
621;  Deppe  v.  Colfax  County.  94 
Nehr.  682,  144  NW  261:  Peltitmllfer 
V.  Colfax  County,  94  Nehr.  676,  144 
NW  248;  Miller  v.  State,  161  App. 
Dlv  891,  145  NTS  323:  Smith  v. 
State,  IBl  App.  niv.  810,  187  NTS 
y.^'  -T^'**"5^°"  ^-  Bath,  142  App. 
Dlv.  381,  126  NTS  1074  [aft  205  N  T 
673  mem,  98  NH  1117  memj;  Hern- 
don  V.  Colleton  County,  88  8.  C.  661 

I'  ^.■=.ll.''i.'"8rf?S.^-  " 
ao,    [al    Bvldaaoe  held  snfllolsBft 
to  show  that  defendant's  negJlreao* 
was  proaJmate  oanss  of  ^nry!— 

?fJ°^IS"5^"?«  ^-  Morgan,  ifio  Ky. 
fi?'  Thompson  v.  Batfi 

Ml  A^P- J**^;,!"'  NTS  1074  farf 
206  N.  T.  678  mem,  98  NE  1117 
mem];  Willdlgg  v.  Brooklyn,  80  NTS 
76  raft  146  N.  T.  640  mem.  41  NH 
91  mem). 

rb]    avldenos   held   snffioleat  to 
S!£Si-*S'"',  •atraordluary 
oomMnatMn  of  oironaurtaBoes  whioh 
defMidant  was  not  bound  to  antlol- 
V.  Duluth.  126  Minn.  88, 

^  31.  [a]  Bvldenoe  held  anfleleirt 
to  snwon  fladlar  that  InjurliT^^ 
MoaeiT    hy     defsotlve  raUlng.— 

Klaseus  v.  ICasota,  128  Mlnnr4rri60 
NW  221;  McDonald  v.  Duluth.  98 
Minn.  206,  100  NW  1102.  To  same 
effect  Dardanelle  Pontoon  Bridge. 
StS;-  P''-  y-  Ci-oom,  96  Ark.  884,  lirf 
SW  280.  80  LRAN^  860. 

[a]  BvldMios  held  taiswn. 
olwit  to  Aow  rroBS  or  wfUfU  aeffll. 
geaee,— Muldraugh's  HIU,  etc. 
T^La^-  v.   fiftUPln.^79  Ky.  101 

(holding  that  the  mere  fact  that  the 
agents  of  a  company  might  have 
discovered  the  defect  by  the  exercise 
of  ordinary  care  is  not  sufficient  evi- 
dence of  gross  negligence  on  their 
part):  Shelby  County  v.  Scearce,  8 
Duv.  (Ky.)  676  (holding  that  griss 
or  willful  negligence  can  be  shown 
only  by  the  fact  that  the  bridge 
was  essentially  deficient  In  some  in- 
spect, and  that  the  defect  was  of 
suoh  nature  that  the  company  must 
have  known  It,  and  willfully  and  un- 
reasonably neglected  to  repair  the 
same). 

84.  [a]  Svidettoe  held  snfllelent 
to  show  that  a  fliuiur  at  end  of  bridge 
was  an  approaoh.— .Rubbard  v.  Mont- 
fomejy.  County,  140  Jowa  620,  U8 
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trespass  in  the  maintenance  of  a  bridge;"  evidence 
to  sustain  verdict  for  plaintiff;^  evidence  to  sus- 
tain a  verdict  for  piaintift"  or  for  defendant;'* 
snfSciency  of  evidence  to  go  to  the  jury  on  the 
question  of  negligence,^  the  question  of  notice  of 
defect,***  or  the  question  of  contributory  negligence." 

[i  110]  g.  Trial— (I)  QneBtions  of  Law  and  Fact; 
In  actions  for  injuries  caused  by  defects  in  bridges, 
as  in  civil  actions  generally,,  questions  of  law  are 
for  the  eourt,  and  questions  of  fact  for  the  jury/' 

KegUgence,    In  actions  of  the  character  under 


consideration,  n^ligence  of  defendant  is  a  ques- 
tion for  the  jury.** 

Snffldency  of  Inspectton  for  defects.  Whether  a 
municipality  or  a  company  ehaz^d  with  the  duty 
of  maintenance  and  repair  has  used  due  care  in 
making  inspection  for  defects  and  in  repairing  the 
same  is  ordinarily  a  question  for  the  jury.** 

Whether  raiiings  are  neceBsary.  Whether  a  bridge 
is  so  situated  or  is  such  a  structure  that  railings 
are  necessary  to  make  it  reasonably  safe  for  travel 
is  usually  a  question  of  fact  for  the  jury,*"  althou^ 


[b]  Bvidasca  Held  safflclant  to 
■Itow  thaX  a  AUlnr  iMtwaan  th«  ijrUffe 
and  Ui»  tiank  ooiurtitat«d  a  MOMWUry 
appToaob  to  th*  brld^. — Abbott  v. 
Wyandotte  County,  94  Kan.  563,  146 
P  998.  I 

35.  [a]  Xivldeno*  bald  niillcltiit 
to  Aow  conuulssion  of  traapaaa  In 
malntananoa  of  bxldffa. — SaJller  v. 
New  York.  104  App.  Ulv.  82,  93  NYS 
B79  [rev  40  Mlec.  78,  81  NYS  308,  and 
afl  185  N.  Y.  408.  78  NE  408]. 

36.  [a]  Evld«noe  held  anScltnt 
to  autaln  vaxdlot  for  plaintiff. — Ft. 
Wayne  v.  Merrlman,  45  Ind.  A.  286, 
90  NE  781;  Sullivan  County  v.  Sis- 
aon,  2  Ind.  A.  311,  28  NE  374;  Cald- 
well V.  Vicksburg,  etc.,  R.  Co.,  41 
JjA.  Ann.  624,  6  8  217;  Mooro  v. 
Kenockee  Tp.,  75  Mich.  332,  42  NW 
944,  4  LRA  656:  Lenz  v.  St.  Paul, 
87  Minn.  86,  91  NW  266;  Bethel  v. 
Pawnee  County,  96  Nebr.  203,  145 
NW  368;  Servoss  v.  Amsterdam.  64 
Misc.  667,  120  NTS  280  [aff  137  App. 
t>lv.  936  mem,  121  NYS  1148  mem]; 
Townsend  v.  Susquehannah  Turnp. 
Road,  6  Johns.  (N.  T.)  90;  Braseins- 
ton  V.  Mt.  Carmel,  24  Pa.  Super.  818; 

Slirasher  v.  Fostel,  79  Wis.  508,  48 
W  600. 

37.  [a]  BvldMiMkeUllssnflolsnt 
to  nnaln  verdlot  tot  plaintiff. — 

Beecher  v.  Derby  Bridge,  etc..  Co., 
24  Conn.  132;  Reldhead  v.  Skagit 
County.  33  Wash.  174,  73  P  1118. 
'  38.  [a]  Bvldeno*  beld  snfllelent 
to  sostain  verdlot  for  defendant. — 
Armstrong  v.  Coamopolls,  32  Wash. 

110,  72  P  1038. 

39.  [a]  Bvldanee  liald  snffleient 
to  go  to  Jury  on  «iestlott  of  dafesd- 
ant^B  nerUgenoe^-Elgln  v.  Nofs,  200 

111.  262,  66  NB  679;  Styron  v.  Atlan- 
tic, etc.,  R.  Co..  161  N.  C.  78,  76  SE 
692. 

[b1  Evidence  held  snlllolent  to  go 
to  JWT  on  oiMStlon  whether  bridge 
■warn  reasonably  safe  for  travel. — 

GIbler  V.  St.  Lrf)uts  Terminal  R. 
Assoc.,  203  Mo.  208,  101  SW  37.  11 
AnnCaa  1194. 

40.  [a]  Evidence  held  snOeleat 
to  go  to  inrj  on  guesUon  ot  KfrtlM  of 
defects. — Hunter  v.  Dwlght  Tp.,  167 
Mich.  634,  122  NW  267. 

.  41.  [a]  Bvldenoe  held  snIDclent 
to  go  to  Jnry  on  qnestlon  of  contrlli- 
ntory  negUgenoe. — GIbler  v.  St.  Louis 
Terminal  R.  Assoc.,  203  Mo.  208,  101 
SW  37.  11  AnnCas  1194. 

[b1    Evidence  held  Insnlllolont  to 

£0  to  Jnrv  on  qnestlon  of  oontrlbv- 
>r7  nsgllgenoe. — Worcester  County 
V.  Ryckman,  91  Md.  36.  46  A  317. 
43.    See  Trial  [38  Cyc  1511  et  seq]. 

43.  Goldberg  v.  Chicago,  175  111. 
A.  600  (in  not  guarding  approach  to 
bridge);  McGee  v,  Jonea  County,  161 
Iowa  296.  142  NW  967.  48  LRANS 
141  (failure  to  guard  approach  to 
bridfre);  Schneider  v.  Mill  Creek 
Borough,  62  Pa.  Super.  436. 

44.  Ga. — Warren  County  v.  Evans, 
118  Ga.  200,  44  SE  986. 

Iowa. — Brooks  v.  Van  Buren 
County.  155  Iowa  282.  136  NW  1110. 

Ky. — Covington  v.  Gates,  117  SW 
342. 

N.  J. — Keeler  v.  Burlington  County, 
79  N.  J.  L.  486.  7E  A  432;  Hllliken  v. 
Somerset  County,  77  N.  J.  Z..  170.  71 
A  290. 

Pa. — Oehringer  v.  iJehIgh  County, 
231  Pa.  497,  SO  A  987.  S6  I^RANS 
1127. 

ta]  niMtratUwuii— :(! )  Where  a 


timber  of  a  bridge  was  rotten, 
although  the  decay  was  more  or  less 
concealed  by  a  thtn  outer  shell  of 
wood  which  seemed  to  be  sound.  It 
cannot  be  held,  as  a  matter  of  law, 
that  a  reasonable  Inspection  by  the 
county  oftlcers  would  not  have  dis- 
closed that  defect.  Brooks  v.  Van 
Buren  County,  155  Iowa  282,  135  NW 
1110.  (2)  Whether  a  city  had  reason- 
able time  in  which  to  repair  a  defect 
In  a  bridge  wlUiin  Its  limits  after 
actual  notice  thereof  on  the  day  of 
the  night  plaintiff  was  Injured  thereby 
is  for  the  jury.  Covington  v.  Gates, 
(Ky.)  117  SW  342.  (3)  Where  there 
was  testimony  that  a  hole  In  a  high- 
way Into  which  a  horse  stepped  and 
was  Injured  was  caused  by  neglect 
to  repair  the  side  wall  of  the  county 
bridge,  and  there  was  also  testimony 
that  the  hole  bad  been  made  by  a 
muskra^  a  nonsuit  was  properly  re- 
fused. Keeler  v.  Burlington  County, 
79  N.  J.  L.  436,  75  A  432.  (4)  De- 
fendant board  of  freeholders  charged 
with  the  duty  of  repairing  a  bridge, 
having  been  notified  that  It  was  out 
of  repair,  used  a  board  of  the  old 
planking.  In  repairing  it.  replacing  It 
with  the  worn  aide  down,  so  that, 
while  It  presented  a  smooth  surface, 
the  planking  was  thin  where  the 
worn  edges  were  joined  and  gave 
way  while  plaintiff's  horse  was  being 
driven  over  the  bridge.  In  conse- 
quence of  which  plaintiff  was  in- 
jured. It  was  a  question  for  the 
Jury  whether  replacing  the  worn 
plank  with  the  thin  edges  so  Joined 
was  negligence  in  making  the  re- 
pairs. Miniken  v.  Somerset  County. 
77  N.  J.  L.  170,  71  A  290.  (5)  In  an 
action  against  a  county  for  Injuries 
from  the  breaking  of  a  floor  of  a 
bridge,  there  being  evidence  that  the 
county  commissioners  had  Inspected 
the  bridge,  the  question  of  the  suffi- 
ciency of  the  Inspection  Is  for  the 
jury  on  the  evidence,  guided  by  the 
Impression  which  the  witnesses 
made  on  them  as  to  the  sincerity 
and  thoroughness  of  the  teats  made. 
Gehrlnger  v.  Lehigh  County,  231  Pa, 
497,  80  A  987,  86  LRANS  1127, 

4S.  Ark. — Dardanelle  Pontoon 
Bridge,  etc.,  Co.  v.  Croom,  96  Ark. 
284,  129  SW  280,  80  LRANS  360. 

Ga. — Stamps  v.  Newton  County.  8 
Ga.  A.  229,  68  SE  947, 

Ind. — Huntington  County  v.  Huff- 
man. 134  Ind.  1,  31  NE  67i). 

Iowa. — Gould  v.  Schermer,  101 
Iowa  682,  70  NW  697. 

Mich. — Lauder  v.  St.  Clair  Tp..  126 
Mich.  479,  86  NW  i;  Bratflach  v. 
Mason  Tp..  120  Mich.  323,  79  NW 
676;  Perkins  v.  Delaware  Tp..  113 
Mich.  377,  71  NW  643;  Mlnkley  v. 
Sprlngwells  Tp..  113  Mich.  347.  71 
NW  649;  Shaw  v.  Saline  Tp.,  113 
Mich.  342,  71  NW  642;  Mafloy  v. 
Walker  Tp..  77  Mich.  448,  43  NW 
1012,  6  LRA  696. 

Minn. — Grant  v.  Bralnerd,  86  Minn. 
126,  90  NW  307. 

N.  Y. — Pelkey  v.  Saranac,  67  App. 
Div.  337,  73  NYS  493;  Fox  v.  Onion 
Turnpike  Co.,  69  App.  DIv.  363.  69 
NYS  661:  Titus  V.  New  Scotland,  11 
App.  DIv.  266,  42  NYS  152. 

Pa. — Bitting  V.  Maxatawny  Tp.,  177 
Pa.  213,  36  A  715;  Corbalis  V.  New- 
berry Tp..  132  Pa.  9,  19  A  44,  19 
AmSR  688;  Russell  v.  Westmoreland 
County,  26  Pa.  Super.  426. 


S.  C. — Blakely  v.  Laurens  County, 
66  S.  C.  422.  33  SE  603. 

iUtah. — Thomas  v.  SprlngvUle  City, 
9  Utah  426,  35  P  503. 

[a]  Thns,  (1)  In  an  action  against 
a  township  for  damages  on  account 
of  the  alleged  failure  to  maintain  a 
railing  along  the  approach  to  s 
bridge,  where  it  appeared  that  plain- 
tiff's horse,  while  being  driven  on 
the  approach  to  such  bridge,  slipped 
and  went  down  the  enibankment. 
throwing  plaintiff  over  It;  that  such 
approach  was  about  one  hundred  feet 
In  length,  eighteen  feet  wide  at  the 
lower  end,  and  rose  to  the  height  of 
eleven  feet  at  the  bridge  where  It 
was  thirteen  feet  wide:  and  that 
the  traveled  part  thereof  was  eight 
feet  wide  at  the  bridge  and  six 
Inches  higher  in  the  center  than  at 
the  sides,  the  question  whether  a 
railing  was  necessary  to  render  aach 
approach   reasonably   safe  for  the 

§ubllc  was  for  the  Jury.  Shaw  v. 
aline  Tp.,  118  Hlch.  342,  71  NW  642. 

(2)  Whether  a  city  failed  properly 
to  maintain  barriers  on  the  sides  of 
an  embankment  leading  to  a  bridge 
and  used  as  a  public  highway  in  a 
populous  portion  of  the  city  is  a 

Suestlon  for  the  Jury.  Grant  v. 
ralnerd,  86  Minn.  126.  90  NW  807. 

(3)  In  an  notion  against  the  pro- 
prietors of  a  toll  bridge  because  of 
Injuries  sustained  by  reason  of  the 
condition  of  the  ratling  on  the 
bridge,  It  was  held  that  it  was  for 
the  jury  whether  railings  were  rea- 
sonably necessary  for  the  safety  of 
travelers,  and  whether  they  were  In 
proper  condition.  Dardanelle  Pon- 
toon Bridge,  etc.,  Co.  v.  Croom.  95 
Ark.  284,  129  SW  280,  SO  LRANS  360. 
<4)  In  an  action  against  a  countv 
for  the  death  of  a  child  drowned 
from  falling  off  a  bridge,  whether 
the  omission  to  replace  guard  rails 
on  the  bridge.  If  guard  rails  were 
previously  tnere.  or  the  failure  to 
put  guard  rails  on  the  bridge  In  the 
first  Instance,  was  or  was  not  negli- 
gence of  the  county  . authorities,  was 
held,  under  the  evidence,  to  be  for  the 
Jury.  Stamps  v.  Newton  C^ountv.  8 
Ga.  A.  229,  68  SE  947.  (5>  An  elderly 
woman  driving  a  single  horse  and 
buggy  ascended  the  approach  of  a 
county  bridge  on  the  left-hand  aide 
of  the  road,  that  being  the  commnnlv 
tmveled  and  best  part  of  the  road. 
When  she  reached  a  point  part  way 
up  the  approach,  and  where  there 
was  no  guard  wall  on  the  side,  fhe 
stopped  the  horse  to  permit  a  team 
which  suddenly  came  Into  view  to 
pass.  As  the  team  came  opposite 
them  the  horse  became  frlKhtened 
and  backed  the  buggy  over  the  wing 
wall,  resulting  In  serious  injuries 
to  its  occupants.  Plaintiff  testified 
that  "from  the  time  we  stopped  our 
bugg}^  and  saw  the  wagon,  and  until 
we  actually  fell  over  the  wall,  we 
had  no  time  to  do  anything.  We 
might  of  Jumped  out  and  saved  our- 
selves,  but  we  had  no  time  to  do  it, 
it  happened  so  quick.  There  were 
no  guard  rails  at  the  side  to  keep 
people  from  going  over  the  side." 
The  case  was  for  the  jury,  and  a 
verdict  and  Judgment  for  plaintiff 
against  the  county  shodld  have  been 
sustained.  Russell  v,  Westmoreland 
County,  26  Pa.  Super.  425. 

lb]  Venminr  xaltlnn  to  *ot 
[.—-Where  a  bridge   Is  ten  feet 
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the  facta  may  be  such  that  tiie  court  vill  hold  as 
a  matter  of  law  that  the  failure  to  place  railii^ 
OB  a  bridge  was  not  negligenee.^ 

SnAdenor  of  barrier.  The  qneation  of  the  aafB- 
eieaey  of  a  barrier  as  a  war&ing  to  travelers  is  for 
the  jury.*^ 


Defendant's  notice  of  defects.  Ordinarily  it  is 
a  question  for  the  jury  whether  defendant  had  notice 
of  defects  which  caused  the  injury  complained  of.* 

Oontrilmtcry  negligen<».  Whether  plaintiff  was 
guilty  of  contributory  negligence  is  ordinarily  a 
question  for  the  jury.^    It  has  been  said  that  the 


high  and  only  ten  feet  wide,  and 
railings  are  placed  thereon  when  It 
Is  erected,  the  question  whether  the 
county  Is  negllcent  In  letting  the 
nilinKs  rot  off  Is  for  the  Jury. 
BlakeTy  v.  Laurens  County,  6fi  8.  C. 
122.  33  SB  503. 

46.  Mack  V.  Shawangunk.  98  App. 
Div.  S77.  90  NYS  760,  IB  NYAnnCJas 
29S;  Auberle  v.  McKeeeport,  179  Pa. 
J21.  36  A  212. 

[a]  Ttans,  where  a  town  had  over 
two  hundred  miles  oT  highways  and 
between  three  hundred  and  four  hun- 
dred bridges  of  upward  of  three 
planks,  and  as  many  more  smaller 
ones,  its  highway  commissioner  was 
not  guilty  of  negligence  In  falling  to 
place  guard  rails  on  the  aides  of  a 
nine-foot  bridge.  Justifying  a  recov- 
ery for  injuries  to  a  traveler  by  being 
driven  off  the  same  on  a  dark  night, 
it  appearing  that  the  highway  was 
one  from  which  a  traveler  would  not 
naturally  depart,  and  the  approaches 
of  the  bridge  being  properly  safe- 
guarded by  rails.  Mack  v.  Shawan- 
gunk.  98  App.  Div.  S77,  90  NTS  190, 
IE  NYAnnCas  298. 

«r.  Faldkamp  v.  Kansas  City,  68 
Kan.  479,  7B  P  464. 

48.  Lyman  v.  Hampshtre  County, 
UO  Mass.  311,  S  NB  211;  Pearl  v. 
Benton  Tp.,  131  Mich.  275,  91.  NW 
309;  Ran£ill  v.  Southfleld  Tp.,  116 
Mfch.  501.  74  NW  716:  Abon  v. 
iSoorse  Tp„  ll8  Mich,  9,  71  NW  329: 
Grlmtn  v.  Washburn,  100  Wis.  229,  76 
NW  984. 

(a]  nw,  where.  In  an  action 
against  a  township  for  injuries  re- 
ceived from  a  falling  bridge,  there  is 
some  testimony  tending  to  show  that 
the  imperfect  condition  of  the  bridge 
was  visible  and  generally  known  for 
a  long  time,  the  question  of  notice 
Aould  be  submitted  to  the  Jury. 
Pearl  v.  Benton  Tp.,  181  MIcb.  275, 
31  NW  209. 

«.  Ga. — Morgan  County  Glass, 
139  Ga.  415.  77  SK  683;  Hutchinson 
V.  Greene  County,  11  Ga.  A.  103,  74 
S£  853;  Holllman  v.  Washington 
County,  8  Ga.  A.  718.  70  SB  100. 

111.— Goldberg  v.  Chicago,  175  III. 
A.  6ri0;  Chicago  v.  O'Malley.  96  111.  A. 
355  [an  196  111.  197,  63  NE  662]. 

Ind. — Jackson  County  v,  Nichols, 
139  Ind.  611,  38  NE  626  (traveling 
over  the  road  and  the  bridge  at  night, 
being  unfamiliar  with  either  the  road 
or  the  bridge). 

Iowa. — Young  v.  Madison  County, 
137  Iowa  515,  115  NW  23;  Perry  v. 
Clarke  County,  120  Iowa  96,  94  NW 
-151:  Morgan  v.  Dallas  County,  lOS 
Iowa  67,  72  NW  304. 

Kan. — Super  v.  Modell  Tp„  88  Kan. 
6S8,  129  P  1162. 

Ky. — Ashland  v.  Boggs,  161  Ky. 
728.  171  SW  461. 

La.. — Buechner  v.  New  Orleans,  112 
La.  59S.  36  S  603,  104  AmSR  455,  66 
LRA  334. 

Md. — Conowlngo  Bridge  Co.  v.  Hed- 
rlck,  95  Md.  669,  53  A  430. 

Mass. — Cutting  v.  Shelburne,  193 
Mass.  1,  78  NE  752  (driving  a  blind 
horse,  with  reins  In  one  hand,  over  a 
narrow  bridge  which  was  without 
suitable  railings);  Gulllne  v.  Lowell, 
144  Mass.  491,  11  NE  723,  69  AmR 
If 2;  Lyman  v.  Hampshire  County, 
1*0  Mass.  311.  8  NE  211. 

Mich.— McRae  v.  Hart  Tp..  179 
Mich.  325,  146  NW  121;  Priebe  v. 
Moorland  Tp.,  162  Mich.  110,  127  NW 
19;  Comstock  v.  Georgetown  Tp.,  187 
Mich.  B41.  100  NW  788;  MlUlken  v. 
St.  Clair,  136  Mich.  260.  99  NW  7; 
Lauder  v.  St.  Clair  Tp..  125  Mich. 
479,  85  NW  4;  Perkins  V.  Delaware 
Tp.,  113  Mich.  377,  71  NW  643  (alLow- 
ing  an  unshod  horse  to  be  driven 
«ver  roads  tnade  slippery  by  recent 
rains). 

Ulsft— Gtbson  TT JMluoni  trff  Ul. 


N.  H. — Ruland  v.  South  New- 
market, 69  N.  H.  2»1. 

N.  J. — Mahnken  v.  Monmouth 
County,  62  N.  J.  L.  404,  41  A  92L 

N.  Y. — Bush  V.  Delaware,  etc.,  R. 
Co.,  166  N.  Y.  210,  69  NE  838;  Fisher 
V.  Cambridge,  138  N.  Y.  527,  30  NE. 
663;  Morrefl  v.  Peck,  88  N.  Y.  398 
[rev  24  Hun  87];  Helb  v.  Big  Flats, 
66  App.  Div,  88,  73  NYS  86;  Brennan 
V,  Albany,  etc.,  Bridge  Co.,  61  App. 
Div.  279,  70  NYS  844  [alt  170  N.  Y^ 
588  mem,  63  NE  1116  mem];  Fox  v. 
Union  Turnp.  Co.,  69  App.  Div.  363, 
69  NYS  651;  Rector  v.  Pierce,  3 
Thomps.  &  C.  416;  Schell  v.  German 
Flatts.  54  MlBc  446,  104  NYS  116  laff 
123  App.  Div.  197,  108  NYS  219]. 

N.  C. — Brewster  v.  Elisabeth  City, 
137  N.  C.  392,  49  SE  886. 

Or. — OlRoux  V,  Yamhill  Countv.  73 
Or.  212,  144  P  437;  Hamerlynck  v. 
Banflelfl,  36  Or.  436,  59  P  712. 

Pa, — Relllhan  v.  Pennsylvania  Co., 
226  Pa.  342,  76  A  722;  Schneider  v. 
Mill  Creek  Borough,  62  Pa.  Super. 
436;  Smith  v.  Jackson  Tp.,  26  Pa. 
Super.  284;  Smith  v.  Jackson  Tp.,  20 
Pa.  Super.  337;  Cage  v.  Franklin  Tp., 
8  Fa,  Super.  89. 

Tex.' — Baldrldge,  etc..  Bridge  Co.  v. 
Cartrett,  76  Tex.  628,  13  SW  8. 

Vt— Howrlgan  v.  Bakersneld,  79 
Vt.  249,  64  A  1180,  9  AnnCas  282; 
Swift  V.  Newbury.  3«  VL  865. 

Wash. — Jones  v.  Spokane,  etc.,  R. 
Co..  69  Wash.  12,  124  P  142. 

[a]  XUvstrations. — (l)  in  an  ac- 
tion for  Injury  to  plalntlfTs  mule, 
resulting  from  alleged  defects  In  a 
bridge,  whether  plaintiff  was  guilty 
of  contributory  negligence  In  at- 
tempting to  cross  the  orldge  was  a 
question  for  the  Jury.  Hutchinson 
v.  Greene  County,  11  Ga.  A.  103,  74 
SE  853.  (2)  Where  a  boy  six  or 
seven  years  of  age  was  rightfully  on 
a  bridge  and,  on  being  chased  by  an 
employee  of  the  bridge  tender,  be- 
came frightened,  ran  ofT  the  bridge, 
and  was  Injured,  the  court  will  not 
say  that  the  Jury  were  wrong  In 
holding  that  he  was  not  guilty  of 
contributory  negligence.  Chicago  v. 
O'Malley,  96  111.  A.  36S  TafF  196  111. 
197,  63  NE  652].  (3)  Where  plain- 
tiff's threshing  machine  engine  broke 
through  a  brFdge  white  crossing  It, 
the  fact  that  the  person  m  charge 
thereof  examined  the  bridge  before 
taking  the  engine  thereon,  and  after- 
ward attempted  to  pull  It  across,  was 
not  contributory  negligence,  as  a 
matter  of  law.  This  Is  by  no  means 
conclusive  of  want  of  due  care  on 
plaintiff's  part.  Young  v.  Madison 
Coun^,  137  Iowa  515,  115  NW  23. 
<4)  Whether  It  was  negligence  for 

r plaintiff  to  ride  on  the  engine  while 
t  was  going  across  the  bridge  was 
a  question  for  the  jury.  Perry  v. 
Clark©  County,  120  Iowa  96,  94  NW 
454,  (5)  It  Is  a  question  for  tlie  Jury 
as  to  whether  the  speed  of  an  auto- 
mobile at  from  twelve  to  fifteen  miles 
an  hour  on  a  dark  night  was  negli- 
gence precluding  the  driver  from  re- 
coverlng'for  Injuries  resulting  from 
being  precipitated  Into  a  stream,  the 
bridge  over  which  had  been  washed 
away,  and  no  barrier  having  been 
placed  to  guard  against  accidents. 
Super  V.  Modell  Tp..  88  Kan.  698,  129 
P  1162.  (6)  In  an  action  against  a 
city  for  personal  injuries  to  plaintiff 
who  fell  through  a  hole  in  a  small 
bridge  over  a  drain,  which  hole  she 
could  not  see  because  of  the  packages 
she  was  carrying  in  her  arms.  It  was 
held  that  her  contributory  negligence 
was  for  the  Jury,  even  though  only 
one  conclusion  can  be  drawn.  It  Is  for 
the  court  to  say  whether  the  acts  re- 
lied on  constitute  contributory  negli- 
gence. Ashland  V.  BoggB,  161  Ky, 
728,  171  SW  461.  (7>  Where  a  boy 
iMtween 'eight -and  idne'yeaM  Af-ase- 


fell  through  a  hole  In  a  city  bridge 
and  was  drowned,  the  question  of 
his  contributory  negligence  was  one 
of  fact  for  the  Jury.  Buechner  v. 
New  Orleans.  112  La.  699,  36  S  603. 
104  AmSR  465,  66  LRA  384.  (8) 
Where  plaintiff  was  Injured  while 
passing  through  an  unllghted,  cov- 
ered toll  bridge,  by  being  run  Into 
from  behind  by  a  bicyclist,  he  was 
not  guilty  of  contributory  negligence, 
as  a  matter  of  law,  by  going  through 
the  bridge,  knowing  that  It  was  not 
lighted.  Conowlngo  Bridge  Co.  v. 
Hedrlck,  96  Md.  669,  53  A  430.  (9) 
In  an  action  against  a  county  for 
personal  Injuries  occasioned  to  plain- 
tiff by  stepping  Into  a  hole  In  the 
flooring  of  a  bridge  which  was  a 
county  way,  there  was  evidence  that 
the  hole  which  was  large  and  danger- 
ous had  existed  for  ten  years,  and 
that  the  oBlcers  of  the  county  were 
very  frequently  on  the  bridge.  A 
witness  testified  that  he  saw  pTaintltE 
who  died  before  the  trial  walking  on 
the  bridge,  apparently  In  a  careful 
manner,  and  that,  when  he  next  saw 
him,  his  left  foot  and  leg  were  in  the 
hole.  It  appeared  that  plaintiff  had 
previous  knowledge  of  the  defect,  and 
It  was  held  that  the  questions  of 
want  of  due  diligence  on  the  part  of 
the  county,  and  of  due  care  on  the 
part  of  plaintiff,  were  properly  sub- 
mitted to  the  Jury.  Lyman  v.  Hamp- 
shire County,  140  Mass.  311,  3  KB 
211.  (10)  Whether  a  person  was  neg- 
ligent In  riding  a  bicycle  close  to  a 
temporary  and  Insecure  railing  on  a 
bridge  and  there  dismounting,  he  be- 
ing familiar  with  the  premises,  was 
a  question  of  fact  and  not  of  law. 
McRae  V.  Hart  Tp.,  179  Mich.  S26. 
146  NW  121.  <11)  Whether  plaintiff 
who  was  Injured  by  driving,  on  a 
dark  night,  oft  the  side  of  a  bridge 
which  was  not  protected  by  a  railing 
was  guilty  of  contributory  negligence 
In  not  taking  another  road,  or  In  not 
getting  out  and  going  ahead  of  his 
team,  was  for  the  Jury.  Priebe  v. 
Moorland  Tp.,  162  Mich.  110,  127  NW 
19.  (12)  An  instruction,  in  an  action 
for  Injury  from  the  breaking  of  a 
bridge  while  plaintiff  was  driving  an 
engine  over  it.  that  plaintiff  was 
guilty  of  contributory  negligence  In 
attempting  to  drive  the  engine  over 
the  bridge  without  unhitching  the 
water  tank  thereof  Is  properly  re- 
fused, the  question  of  contributory 
negligence  being  for  the  Jury.  Com- 
stock V.  Georgetown  Tp.,  137  Mich. 
541.  100  NW  788.  (13)  Whether  a 
pedestrian  crossing  a  bridge  on  a 
dark  night  was  negligent  In  turning 
to  cross  the  street,  where  he  tripped 
over  a  chain,  was  a  question  for  the 
Jury,  where  he  knew  of  the  practlce* 
of  suspending  the  chain  at  that  point 
while  a  former  bridge  stood  there, 
but  had  no  knowledge  of  the  practice 
with  the  new  bridge.  Mllltken  v.  St. 
Clair.  136  Mich.  260,  99  NW  7.  (14) 
One  approaching  a  bridge  on  a  high- 
way Is  not  guilty  of  contributory 
negligence,  as  a  matter  of  law.  In 
stepping  on  the  bridge  at  a  place 
where  the  planking  was  defective, 
while  looking  to  one  side  at  a  work- 
man cutting  down  a  tree;  but 
whether  he  is  guilty  of  negligence  in 
so  doing,  or  not.  Is  a  question  for 
the  Jury.  Brewster  v.  Elizabeth  City, 
137  N.  C.  892,  49  SE  886.  (16)  In  an 
action  for  the  death  of  plalntlfTs  in- 
testate from  injuries  caused  by  tha 
defective  condition  of  a  handrail  of 
an  overhead  bridge,  where  there  was 
no  evidence  that  deceased  had  actual 
knowledge  of  the  condition  of  the 
handrail,  or  that  Its  defectlTe  condl- 
tlori  was  obvious,  the  question  of  his 
contributors'  negllgencjULls '  for  tbe 

Jury.    Relllhan  v.  Pennl 
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case  is  rare  where  the  qasBtion  of  the  contrifan- 
tory  Diligence  of  the  traveler  can  be  solved  by 
the  court  as  a  matter  of  law."   Nevertheless  the 


facts  may  be  soch  that  the  court  will  say  as  a 
matter  of  law  that  snch  negligence  did"  or  did 
not  exist." 


ftction  asalnat  a  township  for  laju- 
rlea.  whare  It  appeared  that,  while 
plalntlft  waa  drfvlnff  over  a  bridge 
belonging  to  the  township,  his  horse 
stepped   through   a   hole,  throwing 

Slalntlff  from  his  wagon,  the  evl- 
ence  was  considered  and  held  to 
present  a  quMtlon  for  the  Jury  as  to 
whether  plaintiff  waa  guilty  of  con- 
tributory negligence.  Smith  v.  Jack- 
son Tp.,  26  Pa.  Super.  234.  (IT)  It  Is 
.  not  negligence  per  se  for  a  driver  of 
a  wagon  filled  with  milk  cans  to  ride 
seated  on  the  top  of  one  of  the  cans; 
but  If  he  does  so  he  must  use  greater 
vigilance  In  looking  where  he  is  driv- 
ing. Smith  V.  Jackson  Tp.,  20  Pa. 
Super.  ^^7..  (18)  The  fact  that  a 
horse  has  passed' safely  over  and  a 
ve:y  few  feet  beyond  a  dangerous 
and  nejiigeiitly  guarded  bridge,  and 
then,  w ithou t  faul t  of  the  driver, 
backs  on  and  off  it,  does  not  warrant 
the  court  in  declaring,  as  a  mat- 
ter of  law,  that  the  negligence  of 
defendant  was  the  remote  cause  of 
the  Injury,  as  the  negligence  may  be 
the  p:oxiinate  cause.  Cage  v.  Frank- 
lin Tp.,  g  Pa.  Super.  89.  (19)  Where, 
In  an  actio  i  for  Injuries  from  a  team 
becoming  frightened  at  the  smoke  ol 
a  locomotive  vhlle  on  an  overhead 
bridge,  plaintiff  testified  that  he 
could  not  see  an  approaching  train 
u-it  l  he  came  within  fifty  feet  of 
the  track,  and  that  he  listened,  but 
d'.d  rot  hear  a  train,  and  did  not  see 
It  until  ft  reached  the  bridge,  the 
quest<on  of  contributory  negligence 
vaa  held  to  be  for  the  Jury.  Jones  v. 
Spokane,  etc.,  R.  Co.,  69  Wash.  12, 
121  P  142. 

80.  Ho'lMay  V.  Washington 
County,  8  Ca.  A.  718.  70  SB  100. 

61.  T'l.— La  Salle  t.  Wright,  56 
111.  A.  294. 

lOTa — Dale  v.  Webster  County,  76 
Iov.a  370,  41  KW  1. 

La. — Peetz  v.  St.  Charles  St.  R. 
Co.,  42  La.  Ann.  641,  7  &  688  (where 
a  party,  k'lowlng  that  planks  were 
nailed  on  other  bridges  in  the  neigh- 
borhood, failed  to  observe  the  one 
against  which  he  stumbled,  although 
the  bridge  was  well  lighted). 

Mass, — Spring  v.  Wllllamstown, 
186  Mass.  479,  71  HE  949  (riding  a 
bicycle  across  an  unllghted  bridge, 
with  Unov/iedge  of  the  absence  ox  a 
guard  rail). 

M !ch. — S charman  v.  Bay  County 
Bridge.  158  Mich.  77,  122  Ww  1093, 
123  NW  1106  (holding  that  one  who 
rides  a  bicycle  at  night  through  an 
open  d.aw,  there  being  no  chains  on 
the  bridge,  is,  as  a  matter  of  law, 

§ullty  of  contributory  negligence); 
tebb'.ns  v,  Keene  Tp.,  6E  Mich.  652, 
22  NT/  S7:  Abernethy  v.  Van  Buren 
Tp..  52  Uioh.  883.  18  NW  IIG. 

Mo. — Sindllnger  v.  Kansas  City.  126 
Mo.  315.  28  SW  857.  26  L.RA  723 
(where  one  ran  a  race  across  a  foot- 
bridge and  threw  himself  violently 
against  a  railing  guarding  the  stair- 
way at  the  end  of  the  bridge,  he  be- 
ing aware  that  the  railing  was  there, 
a»d  It  being  light  enough  for  him  to 
see  the  railing). 

N.  y. — Kane  v,  Tonkers.  169  N.  T. 
392,  62  NR  428  [rev  48  App.  Dlv. 
599.  60  NYS  216]  (where  the  party 
knowing  the  condition  of  a  bridge 
forced  himself  through  a  barricade 
to  get  to.  such  bridge  and  attempted 
to  cross  it);  Splittorf  v.  State.  108 
N.  T.  206.  16  NE  322;  C^ummlns  v. 
Syracuse.  100  N.  T.  «37.  8  NB  680; 
Farrell  v.  North  Elba,  112  App.  Dlv. 
144.  97  NTS  1110;  Ward  V.  New  York, 
19  App.  r>iv.  48.  45  NTS  891  (where 
a  boy  remained  standing  on  a  draw 
about  two  feet  from  the  end  thereof, 
while  it  was  being  opened  and  closed, 
hla  leg  having  been  caught  between 
the  end  of  the  draw  and  the  abut- 
ment when  the  draw  closed):  Titus 
V.  New  Scotland,  90  Hun  46g,  SB  NTS 
971;  Huhr  v.  New  York,  IE  Daly  12, 


2  NTS  69:  Hynes  v.  State,  «a  Mime. 
692,  118  NTS  621. 

Oh. — Mooney  v.  St.  Uary's.  16  Ota. 
Clr.  Ct.  446,  8  Ota.  Cir.  Dec.  S41. 

Pa. — Kunkle  v.  Lancaster  County, 
219  Pa.  St,  67  A  918;  Auberle  v.  He- 
Keesport,  179  Pa.  S21,  86  A  212; 
Bitting  V.  SCaxatawny  Tp.,  177  Pa 
213,  36  A  716  [aff  180  Pa.  867.  S«  A 
865] ;  Haven  v.  Pittsburg,  etc..  Bridge 
Co.,  161  Pa.  620.  2S  A  811;  OH  City, 
.etc..  Bridge  Co.  v.  Jackson,  114  Pa. 
321.  6  A  128  (where  a  party.  Instead 
of  walking  on  the  roadway  of  the 
bridge,  was  walking  on  gas  pipes); 
^eer  v.  Clarion  Tp.,  17  Pa.  Super.  687. 

Wash. — Pederson  v.  Skagit  CoUnty, 
64  Wash.  637,  103  P  1125. 

Wis. — StephanI  v.  Manitowoc,  101 
Wis.  59,  76  N  W  1110;  Fisher  v. 
Franklin.  89  Wis.  42.  61  NW  80. 

And  see  Anne  Arundel  County  v. 
State.  107  Md.  210,  68  A  602,  14  LHA 
NS  452  and  note  (holding  that  it  Is 
the  duty  of  one  approaching  a  draw- 
bridge to  stop,  look,  and  listen;  and 
that  he  should  use  as  much  care  as 
when  approaching  a  railroad). 

[a]  ZUostratloua. — (l)  There  Is 
contributory  negligence  In  driving 
across  a  bridge  so  recklessly  and 
turning  off  from  It  so  abruptly  as  to 
suffer  injury  In  consequence  of  catch- 
ing the  wheel  in  or  on  some  crack 
or  obstruction  not  In  the  traveled 

6 art  of  the  way.  Abernethy  v.  Van 
uren  Tp.,  52  Mich.  383.  18  NW  116. 
(2)  A  man  was  driving  a  traction 
engine  across  a  bridge.  The  bridge 
gave  way,  and  the  driver's  foot 
slipped  and  caught  in  the  chain,  so 
that  he  was  seriously  hurt.  It  was 
held  that.  In  an  action  to  recover  for 
the  Injury,  the  court  should  have 
charged,  if  there  was  evidence  to 
support  the  Instruction,  that  the 
driver.  If  he  knew  of  the  danger,  was 
negl'gent  In  having  no  guard  for 
his  foot  or  in  removing  such  guard. 
If  he  had  had  one.  Stebblns  v.  Keene 
Tp..  66  Mich.  652,  22  NW  37.  (8)  In 
attempting  to  cross  a  stream  in  the 
evening  by  means  of  a  swing  bridge. 
Intestate  was  drowned,  the  bridge 
having  been  pushed  from  its  posi- 
tion by  a  boat  so  that  It  was  con- 
nected with  the  path  by  but  four 
feet  of  Its  width.  There  was  evi- 
dence that  there  was  a  I'ght  on  the 
bridge,  and  Ave  or  six  others  within 
from  fifty  to  one  hundred  and  fifty 
feet.  The  bridge  waa  frequently 
opened  In  this  manner,  as  well  as  for 
the  passage  of  boats.  Intestate  had 
frequently  crossed  the  bridge  and 
was  familiar  with  the  surrouridlngs. 
It  was  held.  In  proceedings  against 
the  state  on  a  claim  for  negligence 
In  the  management  of  the  bridge, 
that  there  was  contributory  negli- 
gence. Splittorf  V.  State,  108  N.  T. 
206,  16  NE  322.  (4)  In  an  action 
against  a  town  for  the  death  of 
pialntlfTs  Intestate,  It  appeared  that 
deceased  was  found  In  a  river  be- 
neatta  a  bridge  wtalch  atood  on  an 
embankment  about  nine  feet  high, 
and  which  waa  mucta  narrower  than 
the  highway  which  narrowed  as  It 
approached  the  bridge.  There  were 
no  rails  on  the  approach  to  the  bridge 
nor  on  the  abutments.  Deceased 
lived  near  the  bridge,  was  twenty- 
five  years  of  ape  and  a  man  of  Intel- 
1  igence.  and  was  well  acqual  nted 
with  the  situation  and  conditions. 
There  was  an  entire  absence  of  uroof 
as  to  how  the  accident  occurred.  It 
was  held  that  he  was  guilty  of  con- 
tributory negligence.  Farrell  v. 
North  Elba,  112  App.  Dlv.  144,  97 
NTS  1110.  (6)  A  county  is  not  liable 
for  the  death  of  a  woman  who  was 
riding  In  a  wagon,  where  she  per- 
mitted the  driver  to  drive  deliber- 
ately Into  a  swollen  stream  In  an 
attempt  to  find  a  low  county  bridge 
without  guard  rails,  hidden  from 
sight  by  the  muddy  water.  Kunkle 
T.  Lancaster  (Munty,  819  Pa.  68,  67 


A  918.  <6)  Recovery  for  aa  Injary 
■to  the  driver  of  a  horse,  caused  bjr 
its  backing  onto  an  unguarded  brldn 
and  off  the  side,  cannot  be  had.  If  the 
driver,  knowing  that  the  horse  has 
an  aggravated  propensity  to  take 
fright,  negligently  encumbera  him- 
self by  carrying'  a  lantern  In  one 
hand,  so  that  he  cannot  control  the 
horse,  or  frightens  it  by  a  UMligent 
use  of  such  lantern.  Bitting  v. 
Maxatawny  Tp.,  17?  Pa.  213.  36  A 
716  [aff  180  Pa.  867,  86  A  S6S].  (1) 
It  appearing  that  decedent  was  run- 
ning when  Injured,  that  others  were 
near  the  sweep  and  saw  it  when  de- 
cedent was  Injured,  and  that  other 
persons,  shortly  before  or  after  the 
injury,  saw  the  sweep  in  time  to 
avoid  It,  decedent  was  Injured  either 
because  he  was  running  and  could 
not  avoid  the  sweep,  or  because  lie 
did  not  look  when  he  might  have 
seen  it,  rendering  him  negligent  In 
either  case,  and  precluding  recovery 
for  his  death.  Pederson  v.  Skagit 
County,  64  Wash.  637,  103  P  1125. 
(8)  It  appeared  that  plaintiff  v.as 
hauling  a  load  of  hay  on  a  sled  and 
that  the  hayrack  caught  on  a  forked 

Eost  negligently  placed  near  the 
ridge.  The  hay  was  loaded  verr 
Insecurely  and  had  already  tipped 
once;  and  the  attempt  of  plaintiff  id 
start  the  sled  while  on  the  bar, 
whereby  he  was  thrown  Into  a  ravine 
by  the  upsetting  of  the  hay,  was,  as 
a  matter  of  law.  contributory  negli- 
gence. Fisher  v.  Franklin,  89  Wis. 
42,  61  NW  80. 

[b]  mtosdeatlon, — PialntlfTs  In- 
toxication was  the  cause  of  the  In- 
jury, he  when  walking,  while  drunk, 
over  a  bridge,  the  roadway  of  which 
was  seventeen  and  one-half  feet  wide, 
having  got  through  the  nine  and  one- 
half-inch  space  between  the  first  and 
second  rails  of  the  guard  fence,  and 
having  .fallen  over  the  edge  of  tbe . 
bridge,  two  and  one-half  feet  beyond 
the  fence.  Mooney  v.  Pennsylvania 
R.  Co..  203  Pa.  222,  223.  52  A  191. 
Compare  Thorp  v.  Brookfleld.  H 
Conn.  320  (holding  that  the  fact  that 
the  driver  was  Intoxicated  Is  not  of 
itself  conclusive  on  the  question  of 
his  contributory  negligence,  but  is 
only  a  circumstance  which  should  be 
considered  by  tbe  jury). 

60.  Iowa, — Faulk  v.  Iowa  County, 
103  Iowa  442.  72  NW  757. 

Md. — Worcester  County  v,  Ryek- 
man,  91  Md.  36.  46  A  317. 

N.  T. — Boyce  v.  Shawangunk,  40 
App.  Dlv.  691  58  NTS  26. 

S.  C. — Sullivan    v.    Anderson,  81 
S.  C.  478,  62  SE  862. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Sandlfer, 
29  Tex.  Civ.  A.  856,  69  SW  461. 

To  same  effect  Vance  v.  Franklin. 
4  Ind.  A.  516,  30  NE  149. 

[a]  ninstratloiiB^d)  Where  one 
riding  on  a  bridge  on  a  traction  en- 
gine, the  weight  of  which  did  not 
exceed  five  tons,  had  no  notice  of  the 
weakness  of  the  bridge,  and  had 
reason  to  believe  that  uie  state  had 
performed  Its  duty  and  that  the 
bridge  was  reasonably  safe  for  tlie 
load,  fell  through  a  hole  In  the  bridfe 
and  was  killed,  he  was  not  guilty  of 
contributory  negligence.  Q'Bryan  v. 
State,  148  App.  Dlv.  642,  132  NTS 
1098.  (2)  Where  a  plank  in  a  bridfe 
gave  way.  causing  Injury  to  a  horse, 
the  driver  was  not  guilty  of  nefli- 
gence,  although  he  nad  palled  tbe 
horse  to  that  side  of  the  bridge  to 
avoid  a  hole  on  the  other  aide.  Sul- 
livan V.  Anderson,  81  S.  C.  478,  « 
SE  862.  (3)  A  mother  and  her  minor 
daughter,  who  are  driving  a  gentle 
horse  along  an  approach  to  a  bridge 
at  about  eight  o'clock  in  the  evenior 
—It  being  dark,  but  the  way  well 
known — and  who  are  Injured  because 
of  the  sudden  and  unaccountabw 
fright  and  Aying  of  the  hoiw, 
whereby  It  and  the  carriua  and  Its 
oecupanta  are  precipitated  over  at 


For  later 


AavaloynMrti  and  ahaafw  In  the  law  see  cumutetlre  .Annotations, 
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Wkfltber  plalntur  had  knovladft  of  ti»  dafMrta 
idiicli  eaiued  the  injury  ig  a  question  for  the  jury." 

Tlia  anostion  u  to  vhether  a  load  ia  an  nnnnial 
or  eztnumUnary  ono  is  ordinarily  for  the  jury." 

Froijinate  cause.   The  qneBtion  as  to  what  was 


the  proximate  cause  of  the  injury  complained  of  is 
a  question  for  the  jury,"^  although  the  facts  may 
he  rach  that  the  court  may  say  as  a  matter  of  law 
that  negligence  exists,"  and  that  such  n^igence 
was  the  proximate  cause  of  Uie  injiury.*' 


nnruarded  aide  of  the  approach  to 
the  rocky  hottom  of  a  ravine  nine 
feet  below,  are  not  KuUty  of  contrll)- 
utsrr  nealirence.  Gulf,  etc.»  R,  Co. 
T.  sandlfer,  2>  Tex.  Civ.  A.  tn,  S9 
SW  m. 

63.  Huntlnffton  County  v.  Bone- 
brake,  14C  Ind.  811.  46  NB  470. 

[a]  Thu,  plaintiff  teatlflecl  that 
he  had  no  prior  knowledge  of  the 
defects  which  caused  his  injuries; 
but  it  appeared  that  before  the  acci- 
dent a  petition  which  was  being  clr- 
culated  in  plaintlfTs  neighboniood, 
and  which  was  placed  In  plalnttfl's 
hands,  stated  that  the  bridge  was  In 
a  defective  condition.  It  was  held 
that  the  question  of  plaintiff's  knowl- 
edge was  for  the  Jury.  Huntlnyton 
County  V.  Bonebrake,  14S  Ind.  811, 
il  NE  470. 

64.  Ind. — Wabash  v.  Carver,  129 
Ind.  h&2,  29  NS  26.  18  LRA  661. 

Iowa. — Yordy  v.  Marshall  County, 
to  IDWB  406.  45  NW  1042,  86  Iowa 
J40.  5S  NW  298. 

He. — Cnimpton  v.  Solon,  11  Me. 
US. 

Ifasa. — Gregory  v.  Adams,  14  Gray 

Mich. — Moore  v.  Hazelton  Tp.,  118 
Mtch.  426,  U  NW  977. 

Nebr.— Central  City  v.  Mamuls,  76 
Xebr.  231.  10«  NW  211:  Seyfer  v. 
Otoe  County,  S6  Nebr.  U<,  92  NW 
7S8. 

N.  T.— Clapp  V.  Ellington,  51  Hun 
SS.  3  NTS  516,  22  AbbNOEks  387. 

Oh. — Hardin  County  v.  Cotfman,  CO 
Oh.  SL  627,  64  NB  1064,  48  LRA  456. 

Fa.— Coulter  v.  Pine  Tp.,  194  Pa. 
E13,  80  A  490. 

wis.— Sutton  V.  Wauwatosa,  20 
Vris.  21,  9  AmR  684. 

Ca]  Crossing-  hrUUT*  with  traotlon 
maoUaes. — (1)  As  a  ecneral  propo- 
sition. It  mny  De  said  that  the  courts 
will  not  Judicially  assume,  or  say,  aa 
a  matter  of  law,  that  a  party  la  neg- 
Ilsent  In  attempting  to  cross  a  bridge 
vlth  traction  nmchines  (Clark 
County  V.  Brod,  3  Ind.  A.  686.  29  NB 
4J0;  Coulter  V.  Pine  Tp..  1C4  Pa.  643. 
30  A  490):  (2>  and,  while  recogniz- 
ing the  fact  that  such  machinery  l3 
coming  into  general  use,  and  that  It 
Is  transported  along  the  highways, 
are  Inclined  to  assume  the  position 
that  whether  or  not  the  load  is  ono 
which  the  county  or  townahip  should 
have  anticipated  In  the  building  of 
the  bridge  or  highway,  or  whether  or 
not  It  Is  an  unusual  or  extraordinary 
one.  Is  a  question  of  fact  rather  than 
of  law,  and  should  be  submitted  to 
the  jury  (Tordy  v.  Marshall  County, 
80  Iowa  406,  46  NW  1042;  Moore  v. 
HsMlton  Tp.,  118  Mich.  42S,  76  NW 
IT7:  Clapp  V.  Ellington.  61  Hun  68, 
2  NTS  51S.  22  AbbNCas  357;  Hardin 
County  V.  Coffman.  SO  Oh.  St.  627,  54 
NE  1064,  48  LBA  465;  Schneider  V. 
Kill  Creek,  62  Pa.  Super.  430.  Bee 
also  Wabash  v.  Carver.  129  Ind.  662, 
29  NE  25.  13  LRA  861;  La  Forte 
County  V.  Ellsworth,  9  Ind.  A.  6G8, 
37  NB  22;  Helb  T.  Big  Flats.  66  App. 
DIv.  88.  78  NTS  86  (all  dlscuBsfng 
the  role). 

[b]  Buoaeou  lastraetioiia^—^n 
Instruction  stating  as  a  matter  of 
law  that  a  load  was  not  an  unusual 
or  extraordinaiT  one  is  erroneous. 
Seyfer  V.  Otoe  County,  86  Nehr.  566, 
3!  NW  7B6.  ^ 

68.  Oa. — ^Henley  t.  QrltHn,  101  Ga. 
140,  28  SB  610. 

111.— Chicago  V.  O'Malley,  95  111.  A. 
355  [aff  196  HI.  197,  63  NB  662];  St. 
Loals,  etc.  R.  Co.  v.  Wlnkelmann, 
I"  111.  A.  276. 

Iowa. — McOee  v.  Jones  County,  161 
Iowa  29S,  142  NW'  957,  48  LRANS 
141. 

Hd — Conowlngo  Bridge  Co.  v.  Hed- 
rlck,  95  Md.  669,  68  A  430. 

UasB. — Lyman  v.  Hampshire 
County,  140  Moss.  311,  8  NB  211. 
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Hlch. — Smith  V.  Sherwood  Tp. 
Uich.  159,  38  NW  806. 

Minn. — Klaaeus  y.  Rjaaota.  128 
Minn.  47,  160  NW  281  (Injury  from 
defective  guard  rail). 

Mo. — Pembroke  v.  Hannibal,  etc., 
R.  Co.,  82  Mo.  A.  81. 

Nebr. — Seyfer  v.  Otoe  County,  66 
Nebr.  566,  92  NW  756. 

N.  Y. — ^Fisher  v.  Cambridge,  183 
N.  Y.  627,  30  NB  663;  Kelly  v.  New 
York  Cent,  etc.,  R.  Co.,  9  NYS  90 
(holding  that  whether  failure  to 
bevel  the  edges  of  a  plank  with 
which  a  hole  In  a  bridge  Is  repaired, 
would  constitute  negligence  In  re- 
pairing Is  for  the  Jury). 

Pa. — Bitting  V.  Maxatawny  Tp..  177 
Pa.  213,  35  A  716,  180  Pa.  857,  36  A 
f-66;  Coleman  v.  Towanda  Tn.,  42  Pa. 
Super.  146;  Pord  v.  Roulet  Tp.,  9  Pa. 
Super.  643;  Cage  v.  Franklin  Tp.,  8 
Pa.  Super.  89. 

S,  C, — ^Blakely  v.  Laurens  County. 
56  8.  C.  422,  83  fB  603. 

Utah.— Mackny  v.  Salt  Lake  City, 
29  Utah  247,  81  P  81,  4  AnnC^s  824. 

Vt.— Laielle  v.  Newfane.  69  Vt.  806, 
87  A  1045. 

Wis. — Bpaulding  v.  Sherman.  76 
Wis.  77.  43  NW  668. 

[a]  niostrattons. — (1)  In  an  ac- 
tion against  a  city  for  Injuries  sus- 
tained by  a  pedestrian  In  crossing  a 
bridge,  whether  the  city  was  negli- 
gent In  suspending  a  chain  nearly 
or  exactly  over  the  curb  was  a  ques- 
t'on  for  the  Jury.  MIlHknn  v.  St. 
Clair,  136  Mlrh.  460,  99  NW  7.  (2) 
In  an  action  by  the  administrator  of 
a  decedent  against  a  county  to  re- 
cover damages  alleged  to  have  Iwen 
caused  by  the  breaking  down  of  a 
bridge  while  defendant  was  crossing 
It  with  a  steam  traction  engine.  It 
If  for  the  Jury  to  determine  whether 
the  bridge  was  properly  coi«itructM. 
Teyfer  v.  Otoe  County,  66  Nebr.  506, 
92  NW  756.  (3)  Whether  holes  In 
the  approach  to  a  county  bridge  con- 
otltuted  defects  rendering  the  ap- 

Siroach  unsafe  was  a  question  for  the 
ury.  Hubbard  v.  Mont—omory 
Countv,  140  Iowa  620.  118  NW  912. 
<4)  Where  It  was  allefred  that  plain- 
tlfTs injury  was  caused  by  defendant 
bridge  company's  failure  to  provide 
artificial  llrhts  on  the  bridge,  an  in- 
struction that  negligence  cannot  be 
Imputed  to  defendant  bv  reason  of 
the  absence  of  artificial  lights  on  the 
brtdse  at  the  t!me  of  the  Injury  was 
properly  refused,  whether  such  fail- 
ure constituted  negligence  being  a 
rtuestlon  for  the  Jury.  Conowlngo 
Brtdfre  Co.  v.  Hedrlck,  96  Md.  669,  l3 
A  430.  (5)  Whether  the  absence  of 
ruard  rails  from  a  bridge  nineteen 
feet  wide,  twenty-six  feet  long,  and 
four  and  one-half  feet  above  the  bot- 
tom of  the  stream  was  negligence 
and  the  proximate  oause  of  injury 
to  one  whose  horse,  after  being 
driven  over  It,  took  fright  when  the 
hind  wheels  of  the  wagon  were  six 
feet  beyond  the  bridge,  and  backed 
onto  the  bridge,  and  then  off  the  side 
of  It,  Is  a  gueation  for  the  Jury. 
Bitting  v.  Maxatawny  Tp.,  177  Pa. 
213,  35  A  716,  180  Pa.  357.  36  A  865. 
(6)  Where  a  gentle  mule  berame 
frightened  on  approaching  a  hole  in 
a  bridge,  and  backed  the  wagon  off 
the  bridge  at  a  point  where  the  rail- 
ing had  rotted  off,  injuring  the  oc- 
cupant, the  question  whether  the  de- 
fects in  the  bridge  were  the  proxi- 
mate cause  of  the  Injury  was  for  the 
Jury.  Blakely  v.  Laurens  County,  65 
S.  C.  422,  83  SB  603.  (7)  Where 
plaintlflf  while  driving  a  blind  horae 
onto  a  bridge  suddenly  lost  con- 
sciousness and  the  horse  walked  off 
the  bridge  or  Its  approach  which 
was  unguarded,  the  county's  negli- 
gence in  falling  to  provide  guards, 
and  not  the  hllnaneas  of  the  horse  or 
plalntllTs  loss  of  consciousness,  was 


the  proximate  cause  of  the  injury. 
McOee  v.  Jonas  County,  161  Iowa  296, 
142  NW  967.  48  LRANS  14L  (8)  In 
an  action  against  a  town  for  Injuries 
to  a  traveler  aneced  to  have  been 
caused  by  a  defect  In  a  bridge,  the 
evidence  waa  examined,  and  It  was 
held  that  the  question  whether  the 
defect  In  the  bridge,  consisting  of  a 
hole,  waa  suHlcIent  to  frighten  a- 
horae  of  ordinary  gentleness,  was 
for  the  Jury.  Smith  v.  Sherwood  Tp., 
63  Mich.  159.  28  NW  806.  (9)  In  an 
action  agalnat  a  township  to  recover 
damages  for  personal  Injuries  caused 
by  a  fall  through  a  bridge,  the  case 
is  for  the  Jury  where  the  evidence 
tends  to  show  that,  although  the 
bridge  was  properly  planned,  it  was 
negligently  constructed.  Coleman  v. 
Towanda  Tp.,  42  Pa.  Super.  146.  (10) 
Where  plaintlfTs  horae,  becoming 
frightened  by  reason  of  the  defective 
condition  of  a  bridge,  backed  the 
vehicle  in  which  plaintiff  was  driv- 
ing oft  the  bridge,  whereby  plaintiff 
without  fault  or  negligence  on  his 
part  sustained  Injuries  to  his  person 
and  property,  the  question  of  defend- 
ant's negligence  was  for  the  Jury. 
Mackay  v.  Salt  Lake  City.  29  Utah 
247.  81  P  81,  4  AnnCas  824. 

66.  Bee  Johnson  v.  E^au  Claire,  149 
Wis.  194,  135  NW  481  (holding  that 
a  three-Inch  plank  nailed  diagonally 
across  the  floor  of  a  bridge,  and 
extending  about  three  Inches  above 
the  floor,  ia  prima  facie  negligence). 

87.  Williams  v.  Clarke  County,  148 
Iowa  746,  127  NW  1030:  Hubbard  v. 
Montgomery  County,  140  Iowa  620, 
118  NW  912;  Rutkowski  v  Dearborn 
■Tp.,  130  Mifh.  618,  90  NW  1133;  Me- 
Keller  v.  Monitor  Tp,.  78  Mich.  486, 
44  NW  412;  Cooper  v.  Rlohland 
County,  78  8.  C.  202,  66  SB  85H.  121 
AmSR  946,  10  LRANS  799;  Mobus  v. 
Waitsfleld.  75  Vt.  122.  63  A  776. 

[a]  XUuatratloiiB. — (1)  Where 

filalnttfTs  horse  had  its  foot  caught 
n  a  hole  in  defendant  county's 
bridge,  and  while  attempting  to 
rescue  the  horse  plaintiff  was 
knocked  over  the  banister  and  in- 
jured, the  Injuries  wore  the  proxi- 
mate result  of  the  defect.  Williams 
v.  Clarke  County,  148  Iowa  746,  127 
NW  1080.  (2)  Where  a  team  of 
horses,  frightened  by  stumbling  into 
holes  In  the  approach  to  a  county 
bridge,  broke  the  buggy  tongue, 
whereby  the  driver  was  thrown  out 
and  Injured,  the  defect  In  the  ap- 
proach was  the  proximate  cause  of 
the  Injury,  although  the  accident 
might  not  have  happened  If  the 
horses  had  not  been  irritated  by  flies 
and  If  the  buggy  tongue  had  not 
broken.  Hubbard  v.  Montgomery 
County.  140  Iowa  620,  118  NW  912. 
(3)  Where,  by  the  breaking  of  a 
bridge  which  a  township  had  failed 
to  keep  in  repair,  the  water  and 
steam  from  a  boiler  attached  to  an 
engine  which  the  owner  is  hauling 
over  the  bridge  escapes  and  injures 
his  horses,  the  breaking  of  the  bridge 
is  the  proximate  cause  of  the  escape 
of  the  steam  and  water,-  and.  if  the 
township  is  otherwise  liable,  it  is 
liable  for  such  damage.  Rutkowski 
V.  Dearborn  Tp.,  130  Mich.  513.  90 
NW  1138;  McKeller  v.  Monitor  Tp., 
78  Mich.  486,  44  NW  412.    (4)  While 

SlalntlfTs  husband  and  son  were 
riving  over  a  bridge,  it  broke,  and 
the  horses,  cart,  husband,  and  son 
were  precipitated  to  and  among  the 
broken  fragments  of  the  bridge  to 
the  waterway  beneath.  Plaintiff 
went  to  their  assistance,  and,  while 
on  the  bridge  extricating  her  hus-' 
band,  was  kicked  and  injured  by  the 
horses  as  they  floundered,  and  was 
also  Injured  by  the  falling  fragments 
of  the  bridge  and  cart,  it  was  held 
that  the  Insufficiency  of  the  bridge 
was   the   proximate   cs^se   of  the 
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Suitability  of  bridge  for  location.  Where  the 
proper  authorities  in  the  exercise  of  their  discre- 
tion have  adopted  a  specially  designed  structure  as 
being  suitable  for  the  purpose  of  a  designated  loca- 
tion, a  jury  cannot  be  permitted  to  say  that  tbeir 
discretion  was  improperly  exetcised.^^  An  excep- 
tion to  this  rule  is  that  if  the  facts  of  the  case 
justify  it  a  jury  may  decide  whether  or  not  the 
plan  on  which  the  bridge  was  built  was  so  defec- 
tive as  to  make  its  adoption  an  act  of  negligence.^ 

[$  111]  (2)  Taking  Case  from  Jury.  In  actions 
for  injuries  caused  by  defects  in  bridges  as  in  civil 
actions  generally,  if  there  is  any  evidence  in  sup- 
port of  the  cause  of  action  alleged  the  case  should 
be  submitted  to  the  jury.** 

112]  (3)  InstmctipnB.  I'he  broad  rule  that 
in  determining  vhether  a  court  has  properly  pre- 


sented the  law  applicable  to  the  case  in  iasae  the 
instructions  must  be  construed  as  an  entirety  ap- 
plies to  this  action. °'  The  instruotions  must  be 
limited  to  the  issues  raised  by  the  pleadings  and 
evidence"^  and  should  not  invade  the  province  of 
the  jury  by  charging  that  certain  facts  do  not  con- 
stitute ordinary  eare,^  by  withdrawing  from  the  jury 
the  questions  of  negligence,  contributory  u^ligence. 
and  proximate  cause,  or  by  assuming-  as  proved 
facts  in  issue."^  And  on  the  other  hand,  instruc- 
tions submitting  facts  to  the  jury  about  which  there 
is  no  dispute  should  be  refused.*"  While  requested 
instructions  correctly  stating  the  law  and  applicable 
to  the  case  should  be  given,  it  is  not  necessary  that 
the  instruction  be  given  in  the  exact  language  oi 
the  request."'  And  where  the  court  gives  general 
instructions  on  the  question  of  contributory  non- 


injury. HobuB  V.  WaJtsfield,  75  Vt. 
122,  fi3  A  775.  <B>  Where  a  horse's 
foot  Is  caught  in  a  hole  in  a  bridge, 
and  Its  •owner,  in  attempting'  to  help 
the  horse,  is  injured  by  the  horse 
falling  on  him,  the  negligence  of  the 
county  In  falling  to  repair  the  bridge 
Is  the  proximate  cause  of  the  Injury. 
Cooper  V.  Richland  County.  76  S.  C. 
202,  fie  SB  »68.  121  AmSR  946,  10 
LRANS  799.  <6)  Vt.  St.  3490  which 
provides  that,  Ir  damage  occurs  to 
a  person  or  his  property  by  reason 
of  the  Insufficiency  or  want  of  repair 
of  any  bridge  or  culvert  which  the' 
town  Is  liable  to  keep  in  repair,  the 
person  sustaining  damage  may  re- 
cover the  same  in  an  action  on  the 
case,  does  not  make  the  town  liable 
unless  the  insufflclency  of  the  bridge 
Is  the  proximate  cause  of  the  dam- 
age.   Mobus  V-  Waltsfletd,  supra. 

58.  Eichenhofer  v.  Philadelphia, 
248  Fa.  366,  93  A  1065;  Chllds  V. 
Crawford  County.  176  Pa.  139,  34  A 
1020;  Lehigh  County  v.  HofTort,  IIS 
Pa.  119,  9  A  177.  2  AmSR  587.  And 
see  Mclntyre  v.  Pittsburgh,  238  Pa. 
524,  86  A  300;  Horner  v.  Philadelphia, 
194  Pa.  542,  46  A  380;  Oil  City,  etc.. 
Co.  V.  Jackson,  114  Pa.  821,  «  A  128 
(all  of  which  are  analogous  cases 
supporting  this  view). 

59.  Eichenhofer  v.  Philadelphia, 
248  Pa.  366,  93  A  1065;  Chtlda  v. 
Crawford  County.  176  Pa.  189,  34  A 
1020. 

60.  See  Trial  [88  Cyc  1B32  et 
seq];  and  cases  Infra  this  note;  and 
supra  S  110. 

[a]  Svldenoe  beUI  snflelant  to  go 
to  jury  on  question  of  nsgllgeuoe. — 
Eichenhofer  v.  Philadelphia.  248  Pa. 
366,  93  A  1065:  Herrleln  v.  McKees- 
port.  247  Pa.  277,  93  A  319. 

[b1  Evldeuoe  held  safBolant  to  go 
to  Jury  on  question  whether  ottcer 
liad  aotnal  knowletee  of  the  defect 
whlpli  oawsd  tbm  b)nry.^WatkinB 
V.  Harper  County,  9B  Kan.  166,  147 
P  822. 

[c]  BvldenoB  held  snSolent  to  go 
to  jury  on  qneatlon  as  to  whether 
fallnre  to  pnt  railings  on  a  bridge 
was    the    proximate    oanse    of  the 

lajnry.— M n ler  v.  Harrison  County, 
171  Iowa  270.  163  NW  1033. 

[d]  Bvldenoe  held  sttfllolent  to  go 
to  Jury  on  question  whether  bridge 
■bonis  have  been  railed. — Miller  v. 
Harrison  County,  171  Iowa  270,  153 
NW  1033. 

61.  Conn. — Seger  v.  Barkhamsted, 
22  Conn.  290. 

Ga. — Btbb  County  v.  Ham,  110  Ga. 
340,  35  SE  656. 

Ind. — Allen  County  v.  Bacon,  96 
Ind.  31. 

Iowa. — Eginotre  v.  Union  County, 
112  Iowa  6S8,  84  NW  768;  Homan  v. 
Franklin   County,   98   Iowa   692,  68 

NW  559. 

Mich, — Bettys  v.  Denver  Tp.,  115 
Mich.  228.  73  NW  138. 

Mo. — Glbler  v.  St.  Louis  Terminal 
R.  Assoc.,  203  Mo.  208,  101  SW  37, 
11  AnnCas  1194, 

Pa. — Flnnegan  v.  Poster  Tp„  163 
Pa.  185.  29  A  780. 


S.  a— Culbertson  v.  Abbeville 
County.  70  8.  C.  457.  60  SE  83. 

Tex. — Shelley  v.  Austin,  74  Tex. 
60S.  12  SW  768. 

Vt.— Graves  v.  Waltsfletd.  81  VL 
84,  69  A  187. 

Wash. — Robe  v.  Snohomish  County, 
3S  Wash.  476,  77  P  810. 

Wis. — Koentg  v.  Arcadia,  76  Wis. 
62,  43  NW  734. 

[a]  Thus,  In  an  action  for  Injuries 
sustained  on  a  toll  bridge,  an  Instruc- 
tion authorizing  recovery  If  plaintiff 
on  the  day  of  the  accident  slipped 
and  fell  on  Ice  and  slush  accumulated 
on  the  sidewalk  was  not  erroneous 
as  authorizing  plaintiff  to  recover 
without  first  requiring  the  jury  to 
Bnd  that  such  Ice  and  slush  formed 
a  dangerous  obstruction  to  pedes- 
trians where  the  instruction  further 
tells  the  jury  that  "if  .  .  .  defendant 
did  not  exercise  ordinary  care  In  so 
maintaining  said  sidewalk,"  etc.  it 
would  be  liable.  Glbler  v.  St.  Louts 
Terminal  R.  Assoc.,  208  Mo.  208,  101 
SW  37.  11  AnnCae  1194. 

[b]  Bxelnslott  of  res  fmmtaa. — An 
Instruction  that  "In  considering  this 
case  you  ought  to  lay  out  of  your 
minds  the  fact  that  an  accident  hap- 
pened upon  it,  and  decide  that  ques- 
tion just  as  you  would  have  decided 
It  if  you  had  been  called,  with  this 
same  evidence  of  the  condition  of  the 
bridge,  to  decide  It  before  an  acci- 
dent had  happened  at  all  .  .  .  so  you 
will  look  at  the  bridge  just  as  the 
evidence  shows  it  to  you  before  the 
accident  happened"  Is  erroneous  as 
excluding  from  the  Jury  the  res 
gestee.  Koenlg  v.  Arcadia,  75  Wis. 
62,  66,  48  NW  784. 

[r1  It  is  not  error  to  define  both 
arUfloial  and  natnxsl  wateroovrses  if, 
under  the  law  of  the  state,  defendant 
Is  bound  to  maintain  bridges  over 
both  of  such  cour.ies.  Jackson 
County  V.  Nichols,  139  Ind.  611,  38 
NE  526. 

63.  III.— Nelson  v.  Rockford,  186 
III.  A.  288  (Instructions  In  this  case 
held  to  be  In  compliance  with  the 

rule). 

Iowa. — Greenway  v.  Taylor  County, 
144  Iowa  332,  122  NW  943;  Wilson 
V,  Wapello  County.  129  Iowa  77,  105 
NW  363.  6  AnnCas  958. 

Md. — Conowingo  Bridge  Co.  v. 
Hedrlok.  95  Md.  669,  53  A  430. 

Mich. — Comstock    v.  Georgetown 

Tp..  137  Mich.  641,  100  NW  788  (bold- 
tng  that  an  Instruction  as  to  latent 
defects  In  defendant's  bridge,  not 
being  notice  to  It,  Is  properly  refused 
as  Inapplicable,  where  It  appears 
that  defendant  bad  notice  of  the  de- 
fects, and  claimed  to  have  Informed 
Dlaintlff  thereof) ;  Mllllken  v.  St. 
Clair.  136  Mich.  250,  99  NW  7. 

Nebr. — Cllngan  v.  Dixon  County,  82 
Nebr.  808.  118  NW  1082;  Cllngan  v. 
Dixon  County.  74  Nebr.  807.  lOB  NW 
710  (both  holding  that,  there  being  no 
evidence  of  coi}trlbutory  negligence, 
an  Instruction  submitting  this  ques- 
tion to  the  Jury  is  clearly  preju- 
dicial). 

[a1    Bvldenoe  BtLfllolent  to  Jnatify 


InatraotlOB.^ — (1)  Where,  In  an  action 
for  personal  Injury  caused  by  plain- 
tiff being  thrown  from  a  wagon  seat 
while  riding  across  defendant's 
bridge,  by  the  wagon  striking  lum- 
ber plied  thereon.  It  was  plalntifTs 
theory  that  a  wagon  bub  struck  tht 
top  plank  of  the  pile  of  lumber, 
causing  the  accident,  evidence  that 
the  top  of  the  top  plank  was  about 
the  height  of  the  hub,  that  the  wagon 
was  new,  and  that  the  top  plank  had 
red  paint  on  it  after  the  accident. 
Justified  an  instruction  on  that 
theory.  Keokuk,  etc..  Bridge  Co.  v. 
Wetzel,  228  111.  268,  81  NB  864  [aff 
130  111.  A.  81].  (2)  In  an  action 
against  a  county  for  injuries  from  a 
defective  bridge,  where  plaintiff  al- 
leged, and  offered  proof  tending  to 
show,  that  she  came  In  contact  with 
two  defects  in  the  bridge,  a  loose 
railing  and  beams  of  wood  laid 
across  the  bridge,  both  of  which  de- 
fects contributed  to  her  injury,  a 
charge  that,  if  there  was  a  defect  In 
the  bridge  because  of  a  beam  placed 
there  by  authority  of  the  county  au- 
thorities, which  was  .subject  to  be- 
come rotten  and  on  that  account 
dangerous,  then  if  the  county  au- 
thorities, or  either  of  them,  had 
notice  of  it,  or  If  the  condition  re- 
mained for  a  sufficient  time  for  them 
to  discover  It,  in  the  exercise  of  ordi- 
nary care,  which  would  be  notice  to 
them,  and  if  plaintiff  was  Injured  on 
account  of  the  defect,  she  would  be 
entitled  to  recover,  was  not  errone- 
ous, as  not  adjusted  to  the  Issues  in 
the  case.  Butts  County  t.  Blxon. 
136  Ga.  26,  68  SE  786. 

[bl  H-otloe  of  dsfMt^-On  the 
question  of  notice  of  the  defect  caus- 
ing the  injury  the  court  should  limit 
the  jury  as  to  matters  to  be  con- 
sidered in  determining  whether  there 
was  constructive  notice.  Whitford 
v.  Washington  Tp.,  184  Mich.  4:2. 
151  NW  632. 

63.  Tift  V.  Jones.  77  Ga.  181.  8 
SE  899. 

64.  Morgan  County  v.  Glass.  1!9 
Ga.  416,  77  SE  S83  (holding  ^hat  In 
a  suit  for  injuries  from  failure  of  a 
county  to  provide  railings  for  an 
approach  to  a  bridge,  so  that  a  horse 
backed  off  the  approach,  there  wss 
no  error  in  refusing  a  request  to 
charge  that  whether  or  not  ordinary 
care  required  the  placing  of  raillnps 
on  the  approach,  if  plaintiff  or  tier 
driver  knew  there  were  no  ralllnfrsi 
or  by  ordinary  care  could  have  so 
known,  then  they  assumed  the  risk). 

86,  La  Porte  County  v.  Ellsworth. 
9  Ind.  A.  586.  87  NE  22. 

[a]  Aasnmptlon  aa  to  locatloa  ox 
bridge. — An  Instruction  that  "If  the 
bridge  In  question,  being  within  ttie 
city,  was  defective"  Is  not  erroneous 
as  assuming  that  the' bridge  waa  in 
fact  located  within  the  U^ts  of  tbe 
city.  Logansport  v.  Justice  74  Ind. 
378.  89  AmR  79. 

86,  Lynds  v.  Plymouth,  78  Vt  216. 
60  A  1083. 

67.  Walker  v.  Ontario,  118  Wis. 
664,  95  NW  1086. 


For  Uter  oasea,  Asvsl^Miuntts  and  ohMwea  In  the  law  see  cumulative  Annotations,  same  title,  pagtf-and  note  aomber. 
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genee,  failure  to  call  special  attention  to  the  ques- 
tioD  whether  plaintiff  had  previous  knowledge  of 
the  defect  causing  the  injury  is  not  error.""  So  an 
instmetion,  in  an  action  against  a  county  for  dam- 
ages caused  by  a  defective  bridge,  that  the  duty  of 
care  rested  on  the  board  of  supervisors  as  the  ofB- 
eials  of  the  county,  and  that  notice  to  them  was 
notice  to  the  county,  was  sufilcient  in  the  absence 
of  any  requested  instruction  on  the  subject." 
Words  imputing  liability  or  nonliability  generally 
^onld  be  restricted  to  some  definiteness  of  mean- 
ing,'" and  cfure  should  be  taken  that  proof  of  de- 
fects not  necessitated  by  plaintiff's  pleadings  are 
not  required  of  bim;^^  but  defendant  should  not 
be  made  an  insurer  against  injuries.^'  On  the  other 
hand  the  instruction  must  not  relieve  plaintiff  from 
the  duty  of  exercising  proper  care  in  his  use  of  the 
bridgeJ^  The  instructions  should  not  place  the 
burden  of  proof  on  the  wrong  party.'*  Instruc- 
tioQS  inapplicable  to  the  case  will  not  be  ground  for 
reversal  where  they  do  not  tend  to  mislead  the 

[4  113]  h.  DaaugM.  Althoi^h  the  mere  neglect 
to  repair  a  brid^  does  not  amount  to  such  negU- 
penee  as  eonstitutea  a  ground  for  the  recovery  of 
exemplary  damages,"  if  defendant  has  been  guilty 
of  pTosa  negligence  in  the  maintenanee  of  a 
bridge,  nemplary  damages  may  be  awarded  and 
where  plaintiff's  property  is  injured  by  reason  of 


the  oocnrrenee,  the  fact  that  its  use  was  valuable 
to  him  at  that  particular  time  may  be  considered 
in  estimating  the  damages;'^  but  under  a  statute 
providing  for  the  recovery  of  actual  damages,  the 
right  of  plaintiff  to  recover  the  amount  paid  his 
employees  for  their  loss  of  time  necessitated  by 
the  injury  has  been  denied."  Under  a  statute  pv- 
ing  a  right  of  action  against  a  town  for  an  in;}ury 
to  a  person  or  his  property  caused  by  a  defective 
bridge,  it  is  held  that  the  loss  of  service  of  one's 
wife  and  dau^ter  and  the  expense  incurred  in  their 
sickness,  while  undoubtedly  "property,"  was  not 
that  species  of  property  which  the  statute  awarding 
the  action  evidently  contemplated.*" 

[$  114]  E.  Licensees.  Where  a  licensee  is  in- 
jured by  the  falling  of  a  bridge,  and  the  proximate 
cause  of  its  fall  is  the  pressure  from  the  dump 
pile  on  the  piers,  the  one  in  control  is  nevertheless 
liable  if  by  reasonable  care  he  could  have  learned 
of  such  pressnre  and  danger.^  And  a  licensee  on 
a  bridge  who  was  injured  by  its  fall  is  not  guilty 
of  contributory  negligence  where  he  concentrated 
stock  around  him,  not  for  the  purpose  of  testing 
the  structure 's  strength,  but  to  take  a  photograph, 
in  accordance  with  the  wishes  of  those  in  control, 
and  neither  is  he  barred  if  the  bridge  fell  because 
of  the  pressure  of  the  dump  on  the  piers  unless 
he  knew,  or  by  reasonable  eare  could  have  known, 
of  sneh  danger.** 


Vn.    UABILTTT  FOB  INJUBY  TO  BBIDOE" 


[4  115]  A.  Is  GenerftL  Wh»e  an  injury  has 
been  n^ligently  or  intentionally  done  to  a  bridge, 
the  wrongdoer  may,  in  an  appropriate  action,  be 


held  accountable  for  the  same;**  and,  if  the  in- 
jury is  intentional,  he  may,  in  some  jurisdictions, 
be  proceeded  against  by  indictment.'^   If  the  wrong 


68.  Carlyle  v.  Cosgrove,  126  III.  A. 
627. 

W.  CruU  T.  Louisa  County,  169 
Iowa  199,  IBl  NW  88. 

70.  KoenlK  v.  Arcadia.  76  Wis.  62. 
43  NW  73i  (where,  the  court  having 
uaed  the  words  "fault."  "defect." 
and  "safety."  without  advising  the 
Jury  as  to  whether  such  words  were 
used  in  their  full  and  unrestricted 
meaning  or  not.  and  without  putting 
!<ome  limitation  on  the  words,  it  was 
held  that  the  charge  was  erroneous). 

n.  Augusta  V.  Hudson,  8S  Ga. 
599,  15  SE  678  (holding  that  where 
plaintiff  alleges  that  he  was  Injured 
tn  consequence  of  the  absence  of 
a  guard  rail  on  one  of  the  abutments 
of  a  bridge,  the  charge  should  not 
be  given  that  he  must  show  that 
there  was  no  guard  rail  connected 
with  the  bridge). 

72.  Oulf.  etc.,  R.  Co.  V.  Taylor, 
fTex.  Civ.  A.)  31  SW  214.  To  same 
effect  Coan  v.  Brownstown  Tp.,  126 
Mich.  626,  86  NW  180. 

[a]  Xnatmotton  not  In  violation 
of  nilt^— In  an  action  against  a  city 
for  Injuries  from  a  defective  bridge, 
an  instruction  that  defendant  was 
Iwund  to  use  all  reasonable  care  to 
keep  its  streets  and  bridges  in  a 
safe  condition,  and  that  for  failure 
KQ  to  do  It  was  liable  to  one  in- 
jured thereby,  when  considered  with 
an  instruction  properly  defining  or- 
dinary care,  and  stating  that  the  law 
did  not  require  streets  to  be  kept 
absolutely  safe,  hut  only  that  reason- 
able eare  should  be  exercised  to  keep 
them  In  a  reasonablv  safe  condition, 
etc..  Imposed  no  greater  duty  on  the 
ctty  than  that  required  of  It  by  law. 
Benson  v.  Spokane.  39  Wash.  101,  80 
P  1106. 

73.  Roman  v.  Franklin  County,  90 
Iowa  185.  57  NW  70S;  Benedict  v. 
Port  Huron,  184  Mich.  600,  83  NW 
St*;  St.  Clalr  Mineral  Springs  Co. 
V.  8t  CWr.  96  Mich.  468.  B«  NW  18; 
Staples  v.  Canton,  69  Mo.  692;  McFall 
V.  Barnwell  County,  B7  8.  C.  294.  8fi 

562   (holding  that,  under  R«v. 
St.  [189S1  i  11%9.  which  makaa  a 
-ounty  liable  for  an  Injury  arlslns 
[»  C.  J.— 


from  a  defective  bridge,  any  degree 
of  negligence  on  the  part  of  plaintiff 
will  preclude  a  recovery,  and  the  In- 
struction must  so  state). 

74.  Merkle  v.  Bennington  Tp.,  fiS 
Mich.  ISe.  24  NW  776.  5S  AmR  666 
(holding  that.  In  an  action  for  the 
death  of  a  person  crossing  a  defec- 
tive bridge,  it  is  error  to  charge  that 
the  fright  of  the  team  was  no  de- 
fense, unless  the  jury  found  it  was 
caused  by  something  else  than  the 
defect,  as  that  places  the  burden  nn 
the  defense  of  proving  that  It  was 
something  else,  while  Tn  fact  It  was 
plaintiff's  duty  to  establish  hia  own 
case  and  to  show  that  the  defect.  If 
it  existed,  caused  the  fright). 

70.  Cedartown  t.  Brooks,  2  Ga. 
A.  683.  69  8E  886. 

Te>  Peoria  Bridge  Assoc.  v.  Loomis, 
20  in.  235.  71  AmD  263. 

77.  Muldraugh's  Hill,  etc.^Turnp. 
Co.  V.  Maupln,  79  Ky.  101;  Whipple 
V.  Walpole,  10  N.  H.  130. 

78.  Foster  v.  Lyon  County,  63 
Kan.  43,  64  P  1037:  Woodbury  v. 
Owosso.  64  Mich.  239.  31  NW  130. 
To  same  effect  McKeller  v.  Monitor 
Tp.,  78  Mich.  485,  44  NW  412. 
Compare  Layton  v.  Sarpy  County,  83 
Nebr.  628,  120  NW  179  (holding  that 
where  an  engine  Is  Injured  by  defects 
In  a  county  bridge  plaintiff  can  re- 
cover the  actual  cost  value  of  neces- 
sary repairs,  which  is  the  correct 
measure  of  damages). 

79.  Pearson  v.  Spartanburg 
County,  51  S.  C.  480,  29  SE  193. 

80.  Chidsey  v.  Canton,  17  Conn. 
476. 

81.  Weatherford  Mach..  etc..  Co. 
V.  Pope.  (Tex.  Civ.  A.)  182  SW  503. 

88.  Weatherford  Mach..  etc.,  Co. 
V.  Pope,  (Tex.  Civ.  A.)  182  SW  603. 

83.  Xiglit  to  aamagrti  for  injur 
to  brlOn  over  navlffabls  waters  see 
Navigable  Waters  [29  Cyc  8181. 

84.  Multnomah  County  v.  Wil- 
lamette Towing  Co.,  49  Or.  204,  89  P 
389;  Montreal  Light,  etc..  Co.  v.  Atty.- 
Gen.,  41  Can.  S.  C.  116;  Wellington 
County  V.  Wilson,  16  U.  C.  C.  P.  124. 
See  Denver  Tp.  v.  White  River  iMt, 


etc..  Co.,  61  Mich.  472,  16  NW  817 
(recognising  the  rule). 

[a]  Joint  and  ssveral  UabUlty  of 
tort-faaaors. — If  an  injury  to  a 
bridge  by  a  passing  vessel  Is  caused 
by  negligence  In  undertaking  such 
a  voyage,  and  such  negligence  was 
the  proximate  cause  of  the  injury, 
all  persons  controlling  or  participat- 
ing In  the  voyage  would  be  liable 
Jointly  and  severally,  and  omission 
of  one  would  be  no  defense  to  those 
sued;  but,  if  the  injury  was  due  to 
negligent  navigation  after  the  voy- 
age was  begun,  those  concerned  In 
the  navigation  would  alone  be  liable. 
Multnomah  County  v.  Willamette 
Towing  Co.,  49  Or.  204,  89  P  389. 

fbl  CanssB  of  aotlon  for  Injuries 
to  Iunw«Ts  and  bridges  in  different 
distrlota  cannot  be  Joined  In  one  ac- 
tion. Denver  Tp.  v.  White  River 
Log.  etc.,  Co.,  61  Mich.  472,  16  NW 
8lf  ^ 

88.  See  Owens  v.  state.  52  Ala. 
400  (holding  that  an  Indictment,  un- 
der Rev.  Code  fi  3737.  charging  the 
willful  destruction  or  Injury,  other- 
wise than  by  burning,  of  a  certain 
public  bridge,  need  not  contain  an 
averment  of  Its  ownership  and 
value);   and  cases   infra   this  note. 

[a]  Kalloloos  dsstmotloa — What 
Is. — Defendant  having  Intended  to 
deatroy  a  bridge  which  was  on  a 
highway,  and  not  having  honestly  be- 
lieved It  was  not  on  a  highway,  his 
destruction  of  It  was  malicious. 
Peo.  v.  Myring.  144  Cal.  361,  77  P 
975. 

[hi  Honeonipliaiieo  with  statu- 
torr  prsoavtlou^An  attempt  to 
cross  a  bridge  with  a  traction  engine 
without  complying  with  the  statutory 
provisions  for  the  safety  of  the 
bridge  will  not  render  the  person  so 
attempting  to  cross  criminally  liable 
for  "maliciously"  breaking  the 
bridge  where  he  honestly  believed 
that  it  would  support  the  engine. 
Mayn  v.  Peo.,  66  Colo.  170,  174.  136 
P  1016  (where  the  court  said: 
"The  mere  Intentional  doing  of  an 
act  prohibited  by  statute,  or  omit- 
ting the  performance  pf  VAtf*4)^f¥> 
Digitized  by  OXJOVlt 
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ia  a  n^ligent  one,''  an  action  for  damages  may  be 
maintained  at  the  instance  of  the  corporate  owners 
or  of  the  individual  or  municipality  whose  duty  it 
is  to  repair  the  same;*'  but  it  has  been  held  that 
a  tDTn  cannot  recover  for  such  injury  until  it  has 
incurred  some  expense  in  making  the  repairs  ocear 
sioned  thereby." 

A  statute  providing  for  the  infliction  of  a  ponalty 
in  three  times  the  amount  of  the  injury  sustained 
has  no  application  where  the  act  resulting  in  the 
injury  is  merely  negligent.  Such  damages  are  puni- 
tive and  cannot  be  inflicted  unless  the  act  resulting 
in  injury  is  willful.^ 

Ltabili^  of  contractor  for  negligence.  Where  a 
contract  for  the  constinction  of  a  bridge  provides 
that  the  contraetor  shall  take  ample  precaution  to 
protect  the  work  against  fire,  and  requires  him  to 


make  good  all  parts  of  the  work  damaged  in  con- 
struction, such  contract  applies  to  damages  for 
which  the  contractor  was  responsible  in  the  con- 
struction of  the  work  as  a  whole,  that  is,  to  the 
entire  bridge,  and  not  merely*  to  the  particular  part 
of  the  work  which  he  contracted  to  perform."*  Nor 
ia  such  liability  affected  by  the  faet  that  the  in- 
jury was  due  to  the  negligence  of  a  person  employed 
to  do  a  part  of  the  work,  where  it  was  expressly 
agreed  that  the  consent  should  not  constitute  an 
ass^ment  of  any  part  of  the  contract.'^ 

[$  116]  B.  By  Whom  Action  Brought.  No  gen- 
eral rule  can  be  laid  down  as  to  the  party  in  whose 
name  an  action  for  an  injury  to  a  bridge  or  for 
a  penalty  for  its  destxiiotion  must  be  brought, 
the  statutes  being  by  no  means  uniform  in  this 
regard." 


duty^  does  not  alone  constitute 
malicious  mischief,  thoueh  it  may 
damage  the  property  of  another. 
TJie  malicious  mischief  statute  Is 
criminal,  and  It  is  not  Its  province 
to  make  simply  the  Intentional  doing 
of  an  unlawful  act,  which  injures 
another's  property,  a  crime  inde- 
pendent of  any  evil  purpose  or  in- 
tention'") . 

[c]  Iiutmotlonai — (1)  On  a  crim- 
inal prosecution  for  the  malicious 
destruction  of  a  bridge,  instructions 
relating  to  defendants  civil  liability 
for  damages  are  properly  refused, 
as  defendant's  civil  Ifabillty  Is  not 
in  issue.  Feo.  v.  Myrlng,  144  Cal. 
357.  77  P  975.  (2)  Where  it  was 
conclusively  shown  that  defendant 
knew  that  the  highway  over  the 
bridge  had  been  established,  he  was 
not  entitled  to  an  Instruction  hn^ed 
on  his  belief  in  the  nonexistence  of 
the  road  and  his  right  to  destroy  the 
bridge.  O'Dea  v.  State,  16  Nebr.  241, 
20  NW  299. 

[d]  Question  for  JnxT. — Whether 
a  bridge  was  "maliciously"  destroyed 
by  defendant  Is  a  question  for  the 
Jury.  Peo.  v.  Myrlng,  144  Cal.  357, 
^7  P  975. 

[o]  Torm  of  ladlotment  In  sub- 
stance for  willful  injury  to  a  bridge 
see  Owens  v.  State,  62  Ala.  400. 

[f]  Xa  tbe  Siatrlet  of  Oolnmbla 
any  one  convicted  of  injuring  any 
bridge  therein  may  be  fined  to  an 
amount  not  exceeding  fifty  dollars. 
Smith  V.  District  of  Columbia,  12 
Apn.  33. 

86.  See  Chlco  Bridge  Co.  v.  Sacra- 
mento Transp.  Co.,  123  Cal.  178,  66 
P  780  (holding  that  the  action  for 
damages  Inflicted  on  a  brld^re  by  a 
party  navigating  the  stream  la  not 
one  of  trespass,  out  negligence  must 
be  proved). 

[aj_  Mma  fads  n^nnnomr— 
where  In  an  action  for  damages 
Ucted  by^  steamer  the  evidence 
showed  thar  for  several  years  prer 
ViouB  the  river  had  been  navigable 
at  all  stages,  that  a  slight  injury 
to  the  bridge  had  occurred^  only  once 
before  the  suit,  that  there  had  been 
only  a  few  slight  Injuries  since  the 
suit,  and  that  the  draw  In  the  brldfe 
in  no  way  contributed  to  the  acci- 
dent. It  was  held  that  the  facts 
showed  a  prima  facie  case  of  negli- 
gence on  tne  part  of  the  navigators. 
Chlco  Bridge  Co.  v.  Sacramento 
Transp.  Co..  123  Cal.  178.  55  P  780. 
(2)  So  in  an  action  against  the 
owners  of  a  steamboat  for  damage 
done  to  plaintiff's  bridge,  where  it 
appeared  that  the  steamer  was  found 
drifting  against  the  bridge  one 
morning  after  a  storm,  and  that  the 
injury  complained  of  was  thus 
caused,  it  was  held  that  such 
evidence  was  sufficient  prima  facie 
proof  of  negligence,  and  that  It  lay 
on  defendants  to  account  for  the 
accident.  Cataraqui  Bridge  Co.  v. 
Holcomb,  21  U.  C.  Q.  B.  273. 

87.  Cal.— Chlco  Bridge  Co.  v.  Sac- 
ramento Transp.  Co.,  123  Cal,  178,  66 
P  7S0  (holding  that  the  bridge  com- 
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pany  being  In  duty  hound  to  repair 
the  bridge  had  a  right  to  maintain 
the  action  against  the  wrongdoer, 
notwithstanding  the  fact  that  the 
county  could,  under  its  agreement 
with  the  bridge  company,  resume 
control  and  possession  of  the  bridge 
at  any  time). 

111. — Chicago  v.  McGinn.  51  111. 
26S,  2  AmR  295. 

Miss. — Cue  V.  Bralland.  78  Miss. 
864,  29  S  850  (where,  piaintltl  having 
built  a  bridge  for  the  county  and 
having  obligated  himself  to  keep  the 
same  In  repair  for  a  period  oi  five 
years,  it  was  held  that  an  injury  to 
the  bridge  resulting  from  the  negli- 
gent driving  of  logs  against  It  was 
an  injury  to  him,  and  he  was  there- 
fore entitled  to  maintain  a  suit 
against  defendant  for  the  damages 
BO  sustained). 

N.  U. — Hooksett  v.  Amoskeag  Mfg. 
Co.,  44  N.  H.  105;  Troy  v.  Cheshire 
R  Co..  23  N.  H.  83.  55  AmD  177. 

N.  Y.— Bldelman  v.  State.  110 
N.  T.  232,  18  NB  115,  1  LRA  258; 
Ft.  Covington  v,  V.  S..  etc.,  R.  Co.,  !i 
App.  Dlv.  223,  40  NTS  813  [aff  166 
N.  Y.  702  mem,  61  NE  10D4  mem]. 
See  also  Flerrepont  v.  Lovelass,  4 
Hun  696  [rev  on  other  grounds  72 
N.  Y,  211]  (where.  It  appearing  that 
a  town  had  lawfully  acquired  the 
right  to  maintain  a  bridge.  It  was 
held  that  It  might  maintain  an  action 
to  recover  damages  for  an  Injury 
thereto). 

Oh. — Ferry  County  T.  Railroad 
Co.,  42  Oh.  St  461^  MB  654. 

Wis. — State  T.  wood  County,  41 
Wis.  28. 

Ont. — Wellington  County  v.  Wil- 
son, 16  U.  C.  C.  P.  124. 

[a]  Xajvnr  tbtvoA  votke  acw- 
jrtrasted  w  rmr,r— Wliere  works  con- 
structed in  a  river  so  altered  its 
natural  conditions  as  to  create  a 
reservoir  In  which  Ice  formed  In 
larger  quantities  than  it  d'd  prior  to 
such  worhfl.  and  which  during  the 
spring  freshets  after  a  aevere  winter 
was  driven  with  such  force  against 
the  superstructure  of  the  bridge  as 
to  partially  demolish  it,  those  who 
constructed  the  works  were  respon- 
sible for  the  damages  so  caused, 
although  they  had  taken  precautions 
for  the  protection  of  the  bridge 
against  like  troubles,  foreseen  at  the 
time  of  the  construction  of  the 
works,  and  though  it  was  shown  the 
formation  of  ice  in  Increased  weight 
and  thickness  In  the  reservoir  had 
resulted  from  natural  climatic  con- 
ditions during  an  unusually  rigor- 
ous winter.  Montreal  Light,  etc., 
Co.  V.  Atftr.Gen.,  41  Can.  S.  C.  116. 

rb1  Bridge  Inlnred  by  lee  Jam 
ooUeoted  on  another  bridge,— Where 
two  railroad  companies  are  respon- 
sible for  the  existence  of  a  bridge 
In  a  stream  and  an  ice  Jam  forms 
because  of  insufficient  openings  be- 
tween the  piers,  and  the  tee  backs 
up  and  destroys  another  bridge 
above  belonging  to  the  town,  the 
town  may  maintain  an  action  against 
both  railroad  companies  for  the  loss. 


Ft.  Covington  v.  U.  S.,  etc,  R.  Co., 
8  App.  Dlv.  223,  40  NY8  113  (aff  166 
N.  y7  702  mem.  61  NE  1094  meml. 

[c]  BrUsnoe  of  ownsrsMp,  pre* 
8on];rtIon,r—B  vide  nee  that  for  more 
than  ten  years  a  county  had  the 
claim  and  control  of  a  bridge  and  con- 
tinuously used  it  as  a  public  county 
structure,  and  that  after  such  time 
the  bridge  was  repaired  at  the  ex- 
pense of  the  ooun^,  is  sufficient  to 
show  such  prescriptive  title  to  the 
ownership  of  the  bridge  as  wilt  en- 
title the  county  to  sue  for  an  In- 
Jury  thereto.  Howard  County  v. 
Chicago,  etc.,  R.  Co.,  130  Mo.  652.  33 
SW  661. 

[d]  Brldsncs  of  partlo^atioa  ta 
nsraffant  aet^— In  an  action  against 
a  lumber  company  to  recover  for 
Injury  to  a  bridge  oy  a  passing  ves- 
sel chartered  by  defendants,  plain- 
tiff charged  defendants  with  partici- 
pation in  the  negligent  navigation 
of  the  vessel.  It  was  held  that  testi- 
mony by  defendants'  manager  ttiat 
the  officers  of  the  company  had  noth- 
ing to  do  with  the  navigation  of 
the  vessel,  and  that  his  orders  to  the 
master  to  take  h's  vessel  to  a  dock 
beyond  the  bridge  were  not  given 
on  the  day  the  attempt  was  made, 
was  competent.  Multnomah  County 
V.  Wallamette  Towing  Co.,  49  Or. 
204.  89  P  389. 

88.  Freedom  V.  Weed.  40  Me.  261. 
C3  AmD  670  (where  the  decision 
rested  on  the  theory  that  the  town 
In  some  Instances  might  neglect  to 
repair  the  brldiCe  and  never  be 
called  on  to  restore  it  to  tta  former 
state:  and  holding  that,  being  under 
no  obligation  by  contract  to  mat;e 
the  repairs.  It  could  not  call  for  pay- 
ment until  there  had  been  something 
In  the  nature  of  a  disbursement). 

88.  St.  Ignace  Tp.  v.  Pel  ton.  129 
Mich.  81,  87  NW  1029. 

90.  Liord  Blectrlc  Co.  v.  New 
York,  160  App.  Dlv.  144.  145  NYS 
206  (holding  further  that  this  Is  so 
notwlthstaoding  a  further  provision 
of  the  specifications  under  the  head 
"Protection  of  E^tlsttng  Work."  re- 
quiring him  to  protect  the  masonry 
piers  and  anchorages  by  such  means 
as  should  be  prescribed  by  the  en- 
gineer). 

91.  Lord  electric  Co.  v.  New  York. 
160  App.  Dlv.  844.  146  NYS  205. 

98.  111. — McDonough  County  v. 
Markham,'  19  III.  169  (holding  that 
an  action  to  recover  a  penalty  for 
the  destruction  of  a  bridge  must  be 
brought  either  in  the  name  of  the 
county  commissioner  or  of  the  lioard 
of  supervisors). 

Ind. — Steuben  Tp.  v.  Lake  Shore, 
etc.,  R.  Co.,  58  Ind.  A.  529,  108  NE 
B4B  (holding  that,  where,  by  statute, 
the  burden  of  repairing  bridges  Is 
placed  on  townships  except  in  rases 
where  the  estimated  cost  shall  ex- 
ceed their  ability  to  defray,  a  town- 
ship may  maintain  an  action  for  In- 
juries to  a  bridge  unless  there  has 
been  a  prior  determination  that  the 
duty  of  repair  does  not  rest  on  it. 
as  the  right  to  recover  for  injuries 
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[i  117]  O.  BeftBMS.  The  men  laet  that  a. 
bri^  doea  not  in  all  leapeets  comply  viUi  the  re- 
qairemoits  of  the  statute  or  franehue  anthoriarng 
its  eonstrnetion  ia  not  a  defense  in  an  action  to 
recover  for  an  injui7  thereto,  if  the  omisaion  waa 
not  a  real  or  proximate  cause  of  the  injury.**  De- 
fmdant  may  show  under  a  general  denial  that  the 
lets  causing  the  injury  were  done  by  persona  for 


Vhoae  negligence  th^  vere  not  liable,  as  ttiia  is  a 
denial  of  merely  evidentiary  matter  and  not  of  the 
cause  of  aetion,** 

li  118]  D.  Damages.  It  has  been  held  that  the 
measure  of  damagea  for  injary  to  a  bri^  is  usnalty 
the  amount  which  must  necessarily  be  expended  in 
repairing  or  lestinii^  it,^  but  in  some  jurisdictions 
the  party  is,  by  statute,  liable  to  greater  damages."* 


URTnT.Tg  ROAD.  A  path  wide  enough  for  saddle 
or  pack  animate  to  travel  in  singly,  but  too  narrow 
for  vebieles.* 

wnmT.^  BODS.  Iron  rods  used  to  bold  together 
the  rails  of  a  movable  railroad  track.* 

BRTDTiTNQ  THE  HOOK.  Fitting  a  piece  of  iron 
over  the  mouth  of  a  hook  to  keep  it  from  spread* 
ing  or  straightening  out  under  a  strain.* 

BRIEF.*  A  detailed  statement  of  a  party 's  ease 
a  condensed  statem«it  of  the  propositions  of  law 

to  a  bridge  must  ba  predicated  on 
the  duty  to  repair,  and  holding  fur- 
ther  that,  where  a  bridge  was  Injured 
and  the  township  took  no  steps  to 
repair  It.  and  the  county  commls- 
sionera  assumed  charge  of  the  work 
snd  caused  repairs  to  be  made,  and 
paid  the  expenses  out  of  the  county 
funds,  the  county  alone  could  sue 
for  damages  to  the  bridge). 

Mich. — ^Denver  Tp.  v.  White  River 
Log  ft  Booming  Co.,  SI  Mich.  472, 
IS  NW  817  (where  it  ts  held  that 
actions  for  Injuries  to  bridges  must 
be  brought  by  the  overseer  of  high- 
ways, or.  If  ne  is  dlsquallfled  from 
BUing,  then  by  the  commissioner  of 
highways).  Compare  Manllus  v. 
Chaffee.  1  Ulch.  nT  P.  147, 

N.  J. — llonmouth  County  v.  Red 
Bank,  etc.,  Turnp.  Co.,  IS  N.  J. 
91  (holding  that  suits  for  the  pro- 
tection  of  such  property  are  orop- 
erly  brought  In  the  name  of  the 
board  of  chosen  freeholders}. 
N.  T. — Palatine    v.  Canajohsrle 


which  the  counsel  desire  to  establish,  indicating  the 
reasons  and  the  authorities  which  sustain  them;* 
a  written  presentation  of  the  question  involved  in  a 
forensic  controversy  and  of  the  matters  of  fact 
and  of  law  which  demand  investigation;^  the 
vehicle  of  counsel  to  convey  to  the  eoiut  the  esseiir 
tial  facts  of  his  client's  case,  a  statement  of  the 
questions  of  law  involved,  the  law  he  would  have 
applied,  uid  the  application  he  desires  made  of  it 
by  the  court;*  an  abbreviated  statement  of  the 


Water  Supply  Co.,  90  App.  Dfv.  S4B, 
S«  NTS  4U  [aff  184  N.  T.  B8Z  mem, 
77  NG  1197  memi  (to  the  same  effect 
IS  the  preceding  ease.  an4  holding 

fnrther  that  It  Is  Improper  to  Join 
the     highway     commissioners  as 

rtles):  Ft  Covington  v.  U.  8.,  etc.. 
Co..  8  App.  Dfv.  223,  40  NTS  SIS 
faff  15<  N.  T.  702  mem.  SI  NE  1094 
mem}  (holding  that  an  action  to  re- 
cover damagea  for  the  destruction  of 
a  bridge  Is  properly  brought  In  the 
name  of  the  town). 

N  C. — Burke  County  v.  Catawba 
Lumber  Co.,  HE  N.  C.  590,  20  SB 
TOT,  847  (where  It  ts  held  that  the 
county  commissioners  may  sue  in 
their  own  name  to  enjoin  an  injury 
and  to  recover  damages  for  such 
Injury). 

[a]  Ztt  Ohio  <1)  the  action  must 
be  brought  by  the  couniy  commis- 
sloners  when  It  Is  their  duty  to  keep 
the  bridge  In  repair  (Perry  County 
V.  Newark,  etc.,  R.  Co.,  43  Oh.  Bt. 
451.  2  NE  8S4):  (2)  but  If  the  bridge 
ts  situated  within  the  corporate 
limits  of  another  city  which,  under 
the  statute.  Is  bound  to  repair  and 
to  control  the  same,  and  the  county 
commissioners  have  no  control  there- 
over, they  cannot  maintain  an  action 
for  damages  In  such  case  (Mahon- 
ing County  V.  Pittsburg,  etc.,  R.  Co.. 
IS  Oh.  St.  401,  16  NE  468).  And  see 
Rallla  County  v.  Holcomb,  7  Oh. 
232  (holding  that  under  the  statutes 
in  force  at  that  time  the  county  com- 
missioners could  not  maintain  an 
action  for  an  Injury  to  public  roads 
Or  bridges). 

93.  Cumberland  County  v.  Central 
Wharf  Steam.  Tow-Boat  Co.,  90  Me. 
>S.  37  A  887,  60  AmSR  240. 

[a]  Improper  oonstrnotloii^In 
u  action  to  recover  damages  for 
An  injury  to  a  bridge.  If  there  is  no 
kvermant  of  an  improper  or  faulty 


construction  of  the  bridge,  evidence 
that  If  certain  protections  to  the 
bridge  had  been  built  the  collision 
would  not  have  happened  is  inad- 
missible. Chlco  Bridge  Co.  v.  Sacra- 
mento Transp.  Co..  123  Cal.  178,  SS 
■  P  780. 

[b]    A  worthless  aad  decayed  oom- 

OlBoii  of  a  public  bridge  will  not 
constitute  a  defense  to  an  Indict- 
ment against  a  person  for  Its  de- 
struction. Owens  V.  State,  52  Ala.  400. 

tc]  Mlatauiee  to  navljratlotL — (l) 
Inasmuch  as  the  state  may,  In  the 
absence  of  restrictive  legislation  by 
consress,  authorise  an  erection  of 
bridges  across  navigable  rivers.  It  Is 
no  defense  In  a  prosecution  for  the 
destruction  of  a  bridge  that  It  pre- 
vented the  accused  from  navigating 
the  stream.  State  v.  I.elghton.  83 
Me.  419.  22  A  380.  (2)  Nor  where 
the  Injury  Is  caused  by  a  raft  of 
logs  allowed  to  drift  carelessly 
against  the  bridge  can  defendants 
show  that  there  waa  a  large  amount 
of  timber  at 'the  headwaters  of  the 
river,  and  that  it  could  not  tm  taken 
to  market  In  any  other  mode  than 
that  pursued  by  them.  Bewails  Falls 
Bridge  V.  FIsk.  »  N.  H.  171.  (:i) 
But  It  haa  been  held  that,  "apart 
from  any  statutory  regulations  as 
to  lights,  those  who  place  obstruti- 
tlons  across  navigable  waters,  even 
although  lawfully  authorised  to  do 
BO,  cannot  complain  If  In  the  carry- 
ing out  of  their  powers  damage  Is 
done  to  their  works  by  the  fact  that 
a  collision  occurs  owing  to  a  prudent 
navigator,  proceeding  with  due  care, 
being  unable  at  a  crucial  moment, 
because  of  the  absence  of  llghte,  to 
deflne  hla  exact  position  In  relation 
to  such  obstruction."  New  West- 
minster V.  Steamship  Ksagen,  IS 
B.  C.  441,  448. 

[d]  Validity  of  location.— In  an 
action  by  one  town  against  another 
for  injury  to  a  bridge  by  turning 
the  current  of  the  stream,  defend- 
ants cannot  question  the  validity  of 
the  location  of  the  way  In  plain- 
tiff town,  if  the  records  show  that 
the  county  commissioners  had  Juris- 
diction In  the  case  and  made  an 
actual  location  which  has  nev.er  been 
quashed.  Until  quashed  the  validity 
of  the  location  cannot  be  questioned 
in  a  suit  like  this.  Topsham  v.  Lis- 
bon, 85  ME  449. 

FeT  The  faet  that  o&e  Is  imder 
orders  from  •  street  railway  oonnany 
of  which  he  Is  an  employee  will  not 
exonerate  him.  Smith  v.  District  of 
Columbia.  12  App.  (D.  C.)  33. 

94.  Multnomah  County  v.  Willa- 
mette Towing  Co.,  49  Or.  204,  80  P  389. 

S6.  Pt.  Covington  v.  U.  S.,  etc., 
R  Co.,  8  App.  Div.  223,  40  NTS  315 
[aff  168  N.  T.  702  mem,  61  NE  1094 
mem].  Compare  Topsham  v,  Lisbon. 
66  Me.  449  Oliacussfng  the  rule), 
[a]    It  a  toU  hKUs*t  the  damagea 


would  be  the  value  of  the  structure 
destroyed  and  the  loss  of  tolls  dur- 
ing the  time  reasonably  necessary 
to  rebuild  U.  Sewalts  Falls  Bridge 
V.  Flak.  23  N.  H.  171. 

ee.    See  statutory  provisions. 

[a]  Za  BUoUgmn  U)  treble  dam- 
ages are  allowed  against  any  person 
found  guilty  of  Injuring  any  bridge 
maintained  by  the  public.  The 
damages  contemplated  in  these 
statutes,  however,  must  be  computed 
from  the  Injury  to  the  structure  and 
not  to  public  travel,  and  evidence  of 
the  Importance  of  the  road  to  the 

Seople  Is  Inadmissible.  Bhepard  v. 
-ates,  60  Mich.  495,  15  NW  878.  (2> 
Nor  would  he  be  liable  to  such 
penalty  for  mere  negligent  acts  re- 
sulting In  Injury,  but  the  Injury 
complained  of  must  be  willful.  St 
I^nace  Tp.  v.  Pelton,  87  NW  1029. 
!•   Standard  D. 

[a]    As  sftnlvalent  to  «Oionie  war.** 

—The  term,  as  used  in  the  location 
of  a  private  way  made  out  by  the 
selectmen  of  a  town,  has  no  such 
definite  or  well  settled  .meaning  In 
the  law  or  by  common  usage  as  to 
authorize  the  inference  that  It  waa 
Intended  to  be  confined  to  use  by 
horses  only,  and  as  equivalent  to 
"horse  way,"  and  hence  does  not 
exclude  the  use  of  the  way  as  a 
driftway  for  cattle.  FUagg  v.  Flagg, 
18  Gray  (Mass.)  176,  178. 

a.  Burke  v.  St.  Louis  Southwestern 
R.  Co.,  120  Mo.  A.  683,  886,  97  SW  981. 

3.  Louisville,  etc..  Packet  Co.  v. 
Haxxard.  (Ky.)  X«7  SW  270.  871. 

4.  .  Brief  1 

As    privileged   from    discovery  see 

Discovery  [14  Cyc  831]. 
Computation    of    time    for  filing. 

whether  including  Sunday  see  Time 

[38  Cyc  330]. 
Cost  of  printing  of.  taxable  as  costs 

see  Coats  [11  Cyc  229]. 
Of; 

Evidence  on: 
Aimeal  see  Appeal  and  Error  || 

m4-21ll. 
Motion  for  new  trial  see  New 
Trial  [29  Cyo  9721. 
Title  see  Abstracts  of  Title  1  C.  J. 
p  365. 
On  appeal  In: 

Civil  cases  see  Appeal  and  Error 

iS  1681-1610. 
Criminal  cases  see  Criminal  Law 
U2  Cyc  877]. 
Statements  in,  as  libel  see  Libel  and 
Slander  [26  Cyc  383]. 

5.  Bouvfer  L.  D.  fquot  Gardner  v. 
Stover,  43  Ind.  356.  867]. 

a.  Duncan  v.  Kohler,  87  Hlnn.  879, 
381,  34  NW  594. 

7.  Elliot  App.  Proc.  [quot  Brun- 
son  v.  Emerson.  84  Okl.  211,  124  P 
979;  Ferguson  v.  Union  Nat.  Bank. 
28  Okl.  37,  99  P  <41]. 

e.  Bell  V.  Germain,  IS  Cal.  A.  876, 
378.  107  P  «8e.   f 
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pleadings,  proofs,  and  affidavits  at  law,  or  of  the 
bill,  answer,  and  other  proceedings  in  equity,  with 
a  concise  narrative  of  the  facts  of  plaintiff's  Case, 
or  defenduit's  defense,  for  the  instruction  of  coun- 
sel at  the  trial  or  hearing;*  an  abridgment  of  a 
plaintiff's  or  defendant's  case,  prepared  by  his  at- 
torney, for  the  inBtmetion  of  counsel  on  a  trial 
at  hiw.^» 

In  ancient  practice  a  writ." 

BEIEFLY.   In  few  words." 

BRIEF  STATEMENT." 

BBiaABE.^* 

BBIOADIEB  aENEBAL."  The  title  of  an  oflleer 

commanding  a  brigade." 


9.  Wharton  L.  Lex.  CQuot  Parker 
V.  Hastings,  12  Ind.  654,  656]. 

[a]  "A  trial  brief  properly  and 
Uioroughly  prepared  should  contain 
a  statement  of  the  names  of  the 
parties,  and  of  their  residence  and 
occupation,  the  character  In  which 
they  sue  and  are  sued,  and  where- 
fore they  prosecute  or  resist  the  ac- 
tion; an  aorldgment  of  all  tKe  plead- 
ings; a  chronological  and  method- 
ical statement  of  the  facts.  In  plain 
language:  a  summary  of  the  points 
or  questions  in  Issue,  and  of  the 
proof  which  Is  to  support  such  Issues, 
mentioning  specially  the  names  of 
the  witnesses  by  which  the  facts  are 
to  be  proved.  Or,  If  there  be  written 
evidence,  an  abstract  of  such  evi- 
dence; the  personal  character  of  the 
witnesses,  whether  the  moral  charac- 
ter Is  good  or  bad,  whether  they  are 
naturally  timid  or  over-iealous, 
whether  firm  or  wavering;  of  the 
evidence  of  the  opposite  party.  If 
known,  and  such  facts  as  are  adapted 
to  oppose,  confute,  or  .  repel  It. 
This  statement  should  be  pifcrsplcuous 
and  concise.  Th«  object  of  a  brief 
Is  to  Inform  the  person  who  tries 
the  case  of  the  facts  important  for 
him  to  know,  to  present  his  case 

Eroperly  where  It  has  been  prepared 
y  another  person — as  is  the  general 
practice  in  Bngland,  and  to  some  ex- 
tent In  this  country— or  as  an  aid  to 
the  memory  of  the  person  trying  a 
case  when  he  has  prepared  It  him- 
self."   Bouvler  L.  D. 

10.  Burrlll  L.  D.  [quot  Gardner 
V.  Stover.  43  Ind.  356,  357]. 

11.  Bouvier  L.  D.  See  Breve 
ante  p  400. 

IS.    Standard  D. 

[a]  BrleS7  statiiig  oansa  of  rtso- 
tloii  oontasi^The  statute  relating  to 
contested  elections,  and  providing 
that  the  person  wishing  to  contest 
an  election  may  give  notice  In  writ- 
ing to  the  persons  whose  election  he 
Intends  to  contest,  "stating  the  cause 
of  such  contest  briefly,"  means  stat- 
ing the  fact  which  gives  rise  to  the 
right  to  contest  or  constitutes  the 
ground  of  such  contest.  To  do  this 
briefly  certainty  Is  required,  but  not 
technical  precision  of  averment,  and 
only  that  degree  of  certainty  In  the 
statement  of  facts  as  will  serve  to 
notify  the  adverse  party  of  the  par- 
ticular cause  on  which  the  contest 
Is  founded.  Whitney  v.  Blackburn, 
17  Or.  664.  B73,  21  P  874.  11  AmSR 
857. 

[b]  Brleflj  stating  nstim  of  of- 

fensa. — ^Under  a  statute  requiring  a 
recognisarice  briefly  to  state  the 
nature  of  tha  offense,  a  recognisance 
which  gives  the  name  of  the  offense 
Is  sufficient.  State  V.  Blrchlm,  S  Nev. 
95,  99,  100. 

13.  Brief  statement! 

As  substitute  for  special  pleading 
see  Pleading  [31  Cyc  191]. 

Of  cause  of  action  when  service  Is 
made  by  publication  see  Process 
[32  Cyc  485]. 

14.  See  Army  and  Navy  SI  143,  144. 

15.  See  generally  Army  and  Navy 
ii  60-107;  Mllltla  [27  Cyc  492]. 

U.  Campbell  v.  Qllkyson,  78  N.  J. 
L.  827.  829,  76  A  180. 


17.  Standard  D.  See  generally 
Robbery  [34  Cyc  17951. 

[a]    As  nsed  la  FuUppliie  oode. — 

"Whenever  three  or  more  persons, 
conspiring  together,  shall  form  a 
band  of  robbers  for  the  purpose  of 
stealing  carabaos  or  other  personal 
property,  by  means  of  force  and  vio- 
lence, and  shall  go  out  upon  the 
highway  or  roam  over  the  country 
armed  with  deadly  .weapons  for  this 
purpose,  they  shfiU  be  deemed  high- 
way robbers  or  brigands."  Philip- 
pine Commission  Act  618  |  1  [quot  u. 
S.  v.  Maano,  2  Philippine  718,  722,  per 
McDonough,  J.,  dissenting].  See  ailso 
Bandolerlsmo  6  C.  3.  life. 

18.  Standard  D. 

[a]  Progress  and  sfteot. — The  dis- 
ease In  its  progress  tends  to  weaken 
and  Impair  the  mental  faculties  and 
physical  action  and  to  break  down 
the  nervous  system,  and  causes  a 
degeneration  and  hardening  of  the 
arteries.  Allen  v.  Allen,  79  Vt.  173, 
ISO,  64  A  1110. 

1».  Caussa  Mfg.  Co.  v.  U.  S.,  148 
Fed.  690. 

90,   MHngt  In  refsrsnoa  to: 
Commencement  of  action  see  Ac^ 

tions  IS  888.  888. 
Computation  of  period  of  limitation 

sea  Limitations  of  Aotiona  [26  Cyc 

1288]. 

ai.    standard  D. 

as.   Century  D.  

[a]  Mxiag  to  port. — ^where  a 
policy  of  Insurance  on  a  certain  ship 
on  a  commercial  voyage,  with  or 
without  letters  of  marque,  gave  leave 
to  the  assured  to  chase,  capture,  and 
man  prises,  and  the  letters  of  marque 
Issued  to  the  ship  authorised  the 
captain  to  seize  and  take  the  ships, 
etc.,  of  the  French  Republic,  etc., 
"and  to  bring  the  same  to  such  port 
as  shall  be  most  convenient,"  It  was 
held  that  the  assured  was  not  justi- 
fied In  shortening  sail  and  lying  to 
In  order  to  let  a  prize  keep  up  with 
him  for  the  purpose  of  protecting 
her  as  a  convoy  Into  port,  although 
such"  port  was  within  the  voyage  In- 
sured, the  court  saying:  "I  would 
however  observe,  that  the  words  In 
the  letter  of  marque  which  have  been 
most  relied  on,  directing  the  captor 
to  bring  the  prize  into  port  to  be 
condemned,  does  not  mean  an  actual 
bringing  of  It  In  by  the  master  him- 
self, but  causing  It  to  be  brought 
Into  port  would  fully  satisfy  those 
words;  that  is,  by  putting  a  compe- 
tent number  of  men  on  board  the 
prize  for  that  purpose."  Lawrence 
V.  Sydebotham,  6  Oast  46.  47,  62.  102 
Reprint  1204. 

33.   Standard  D. 

Srooghti   In  reference  to: 
Advancements  brought  Into  hotchpot 

see  Descent  and  Distribution  [14 

Cyc  177]. 
Certiorari    see    Certiorari     [6  Cyc 

777]. 

Commencement  of  action  see  Actions 

SS  382,  388. 
Computation  of  period  of  limitation 

see  Limitations  of  Actions  [25  Cyc 

1288]. 

Writ  of  error  sea  Appeal  and  Error 
IS  1032-1087. 

ai.   Ooldanbarg   v.    Murphy,  108 


BBIGANI).  One  who  lives  by  robbery  and 
plunder,  especially  one  of  a  Innd  <MC  freebooten 
and  kidm^pers  usaally  infeating  nunmtains  and 

forests." 

BBiaHT'S  DISEASE.  A  disease  ehaneteriaed 
by  dweneratum  of  the  kidneys  whereby  the  excre- 
tory fonetion  is  so  impaired  that  the  urea  is  not 
snmcicuUy  eliminated  fnmi  the  blood.*" 

BEINE.  Water  that  is  faiehly  impr^ated  with 
salt" 

BBING.*"  To  canse  to  b^fin;*^  to  bear,  eonvey, 
or  take  along;  in  e<miing.'' 

Ll  the  put  toue,  brought;''  eonuneneed;**  ob- 
tained or  gotten,  and  signifies  the  same  as  sned  out  :^ 

U.  S.  162.  168,  2  set  888,  27  L.  ed. 
686;  Kaelser  t.  Illinois  Cent.  R. 
Co..  6  Fed.  1.  4,  2  McCrary  18T; 
Berger  v.  Douglas  County,  2  Fed.  23. 
26.  2  McCrarv  483;  Rawie  v.  Phelps. 
20  F.  Cas.  No.  11,688,  2  Fllpp.  471. 
478.  8  NYWklyDIg  661;  Society  for 
Propagating  Gospel,  etc.  v.  whlt- 
comb,  2  N7  K.  227,  230;  Hames  v. 
Judd.  9  NTS  748,  744  note,  18  ST 
ClvProc  824. 

[a]  In  rafersnoa  to  orlailAal  pro- 
osedutir*' — Criminal  proceedings  can- 
not be  said  to  be  "brought"  until  a 
formal  charge  is  openly  made  against 
the  accused,  either  by  indictment 
presented  or  Information  filed  In 
court,  or  at  least  by  complaint  l>e- 
fore  a  magistrate.  The  mere  sub- 
mission of  a  bill  of  Indictment  to  the 
grand  Jury  and  tbe  examination  of 
witnesses  do  not  constitute  the  bring- 
ing of  a  charge.  Post  TT.  8..  IBI 
U.  8.  688.  687,  16  SCt  811.  40  L.  ed. 
816. 

[b]  In  refemioe  to  eleotlon  eon- 
tasts^"- An  act  providing  for  pri- 
mary election  contests  declared, 
however,  that  no  contest  should  be 
entertained,  unless  "brought"  within 
two  days  after  the  official  promul- 
gation of  the  result  of  the  election, 
declaring  that,  on  the  filing  of  the 
petition,  the  judge  of  the  court  or. 
In  his  absence,  the  clerk  should 
Issue  an  order  directing  the  con- 
testee  to  answer  within  five  days.  It 
was  held  that  the  contest  was 
"brought."  within  such  section,  when 
the  contest  petition  was  duly  pre- 
sented to  the  court  within  the  time 
specifled,  and  that  a  failure  to  issue 
the  order  within  the  two  days,  re- 
quiring the  contestee  to  answer,  was 
not    a   fatal    defect.     Thorrhlll  v. 


Wear,  131  La.  458,  461,  S9  8  901. 
[c]    As  Implying  past  time. — The 

use  of  "brought,"  In  a  statute  whlfh 
provides  that  a]l  proceedings  brouirbt 
to  obtain  tha  forfeiture  of  any  liquor 
license  shall  be  held  to  be  proceed- 
ings In  rem,  and  not  criminal  pro- 
ceedings, implies  past  tlma,  and  in- 
cludes prosecutions  pending  when 
the  statute  was  enacted  as  well  as 
those  thereafter  to  be  brought.  Htne 
v.  Balden,  87  Conn.  884,  891. 

[dT  As  appUad  to  tha  rsmoral  of 
a  osnaa. — "The  act  of  1875  provides 
that  'any  suit,  etc.,  now  pending  or 
hereafter  brought  In  any  State  Court, 
where  the  matter  In  dispute  exceeds 
.  .  .  the  sum  of  |600  and  ...  In 
which  there  shall  be  a  controversy 
between  cltlsens  of  different  statcB, 
etc.,  either  party  may  remove.' "  It 
was  held  that  there  Is  no  distinc- 
tion between  the  words  "commenced" 
and  "brought."  Rawle  v.  Phelps, 
20  F.  Cas.  No.  11,688,  2  Fllpp.  471, 
473,  8  NTWklyDIg  65i. 

[e]  Any  suit  broaglit. — The  phrase 
"any  suit  commenced,"  as  used  Id 
one  statute,  has  precisely  the  same 
meaning  as  the  phrase  "any  suit 
brought,"  In  another  statute.  Kael- 
ser v.  Illinois  Cent.  R.  Co.,  f  Fed. 
1,  4,  2  McCrary  187. 

85.  Society  for  .  Propantinc 
Gospel,  etc.  v.  Whitoomb,  8  N.  H. 
227.  229. 

[a]    la  an  aetfton  of  t«vIsw.>— la 

an  act  providing  that  no  action  at 
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inatitnted;'*  beguiu" 
tense,  filed.*" 

nrlew  shall  b«  brought  after  the 
expiration  of  three  years  from  Judg- 
ment, the  word  means  the  procure- 
ment of  the  writ  with  a  view  to 
KTVtce  on  the  opposite  party.  "The 
Tord.  *brouchC  means  obtained  or 
gotten:  and  slgmlEles  the  same  as 
sued  ouL  ...  By  the  procurement 
«f  a  blank  form  from  the  clerk  or  an 
attorney,  an  action  ts  not  "brouKht;* 
because  such  form  Is  not  a  writ, 
though  by  the  procurement  of  such 
a  form,  suftabfy  fllleA  up  and  In- 
tended to  be  served,  the  'writ'  or 
Ictlon'  may  well  t>e  called  'com- 
menced,* 'sued '  out.'  or.  In  the  lan- 
ruage  of  the  statute  under  consider- 
ation, 'brought.'  "  Society  for  Propa- 
gating Gospel,  etc.  t.  whltcomb,  2 
.\.  H.  227,  829. 

[b]  Aa  InTMvlair  appMlitnsloa  of 
psnoB. — To  be  "brougnt"  Into  a  dis- 
trict, within  Rev.  St.  J  730  providing 
that  the  trial  of  all  offenses  com- 
mitted on  the  high  seas  shall  be  In 
the  district  where  the  offender  Is 
found  or  Into  which  he  is  first 
hrought.  It  Is  not  enough  that  he 
merely  "arrive"  In  the  district.  Thus, 
where  an  offense  was  committed  on 
the  high  seas,  and  the  offender  was 
not  taken  Into  custody  until  he  was 
found  and  apprehended  in  one  of  the 
districts  of  California,  he  must  be 
tried  in  that  district,  although  the 
resael  on  which  the  offense  was  com- 
mitted had  previously  touched  at 
Hawaii,  and  a  complaint  was  filed 
and  a  warrant  of  arrest  which  was 
returned  unexecuted  because  of  the 
offender's  departure  from  the  district 
of  Hawaii  before  its  attempted  serv- 
ice was  Issued  there.  Kerr  v.  Shine, 
136  Fed.  61,  63.  6S  CCA  69. 

96.  Berger  v.  Douglas  County, 
5  Fed.  23.  26,  2  McCrary  483. 

27.  Hames  v.  Judd,  9  NYS  741, 
T44  note,  18  NTClvProc  324. 

28.  Champomler  v.  Washington,  2 
La.  Ann.  1013. 

2».    .Standard  D. 

[a  I  BrlBClnff  before  the  district 
img*. — "Bringing,"  as  used  In  Rev. 
St.  I  1010  authorizing  the  bringing 
of  a  person  accused  of  crime  before 
the  district  Judge.  Includes  an  ap- 
plication of  the  state  for  a  prelimi- 
nary examination  of  the  accused,  for- 
mally made  to  the  judge.  State  v. 
Brunot  104  La.  237,  289,  28  S  996. 
S«e  also  Tong  Kal  v.  Hawaii,  15 
Hawaii  612. 

[b]  BHnfflBr  Into  the  eoutrr 
daadestlBelr  n>  Is  manlfentlv  "the 
pame  as  to  'clandestinely  Introduce*  " 
fRogers  v.  U.  S..  180  Fed.  54,  58. 
103  CCA  408,  31  LRANS  264).  (2) 
and  the  terms  "smuggling"  and  to 
"clandestinely  Introduce"  Into  the 
countr>-  mean  the  same  thing,  "all 
relating  to  the  actual  passing  of  the 
Knnda  across  the  line  where  the 
obligation  to  pay  the  duty  existed" 
'Kfffh  V.  U.  S..  172  U.  S.  434.  455. 
n  set  254.  4S  L.  ed.  506  (quot 
Hoirers  v.  U.  8.,  ISO  Fed.  64.  68,  103 
f'CA  408.  31  T..RANS  264]). 

[<-i  mtiaMtaiw  into  the  Vtatted 
■tstes^(l)  The  Chinese  Elxcluslon 
Act  of  SepL  S,  1888  (2B  U.  8.  St.  at 
L.  478  c  1015  S  »>,  provides  that  the 
master  of  any  vessel  who  shall 
knowlnffly  bring  Into  the  United 
States  on  such  vessel  and  land,  or 

CTinit  to  be  landed,  any  Chinese 
borer  or  Chinese  person.  In  contra- 
vention of  the  act,  shall  be  deemed 
guilty  of  a  misdemeanor,  etc.  It  has 
been  held  that  the  words  "bringing 
Into  the  United  States"  mean  "bring- 
ing with  Intent  to  leave,"  and  hence 
an  Indictment  charging  the  master 
of  a  vessel  with  bringing  a  Chinese 
laborer  Into  the  United  States,  fall- 
ing to  allege  that  his  act  was  with 
the  specific  Intent  to  leave  such  per- 
son In  the  United  States  .  contrary 
to  law,  was  Insufficient.  U.  S.  v. 
Jamleson,  186  Fed.  166,  168  [app 
41sm  223  U.  S.  744,  32  SCt  632.  66 
L.  ed.  639].  See  also  Aliens  II  86- 
ni.  (2)  The  phrase  In  the  Imml- 
gntlon  Act  of' March  I,  1»01  (12  U. 


In  another  senae,  in  the  past 


An  a  Terbal  lumii,  bringing/'  used  in  reference  to 

actions.^ 


S.  St.  at  L.  1217  c  1012  I  18),  mak- 
ing It  the  duty  of  any  ofncer  in 
chaitre  of  any  vessel  bringing  an 
alien  to  the  United  States  to  adopt 
precautions  to  prevent  the  landing 
of  such  alien  at  any  time  or  place 
other  than  that  designated  by  the 
immigration  officers,  means  literally 
transportlns  with  Intent  to  leave  in 
the  United  SUte*  and  for  the  sake 
of  transport,  not  transportlns  with 
Intent  to  carry  back  and  merely  as 
Incident  to  employment  on  the  in- 
strument of  transport  Taylor  v.  V, 
S.,  207  U.  S.  120,  28  SCt  61,  62  L, 
ed.  130, 

td]    SstnalMV  nioB^  Imto  aonrfc  Is 

the  act  of  depositing  money  In  the 
hands  of  the  proper  oilloer  of  the 
court  for  the  purpose  of  satisfying 
a  debt  or  duty,  or  of  an  interpleader. 
Bouvler  L.  D.  (ouot  Dirks  v.  Juel, 
69  Nebr.  263,  367.  80  NW  1045].  See 
Deposits  in  Court  [13  Cyc  1030];' 
Interpleader  [23  Cyc  1]. 

[e]  "Brlagliiff  out  »  boat"  Is  a 
common  phrase  among  boatmen.  It 
Is  usually  applied  to  the  building  of 
a  new  boat.  It  may  also  be  under- 
stood as  applying  to  a  boat  newly 
repaired,  or  newly  brought  out  when 
merely  laid  up  for  the  sea.  Hadtson 
County  Coal  Co.  V.  The  Colons,  86 
Mo.  446,  449. 

[f]  "Brlutnr  the  seller  and  pnr- 
ohaser  together,"  to  entitle  a  broker 
to  his  commissions,  does  not  mean 
introduction,  but,  if  his  efforts  re- 
sult In  bringing  the  minds  of  the 
two  to  an  agreement  resulting  In  the 
sale  and  purchase  of  the  land,  he 
has  then  brought  them  together. 
Lewis  V.  McDonald.  88  Nebr.  694, 
698,  120  NW  207.  See  Brokers  [19 
Cyc  268]. 

30.  See  Bring  ante  p  600;  Brought 
post  p  680. 

[a]  "To  hriag  aa  BOttOB"  (1)  has 
a  settled  customary  legal  as  well  as 
general  meaning,  and  refers  to  the 
Initiation  of  legal  proceedings  In  a 
suit.  Hames  v.  Judd.  9  HY.S  743, 
744  note.  18  NYCivProc  824  (where 
the  court.  In  speaking  of  Code  Civ. 
Proc.  I  8268  providing  that  defendant 
might  require  security  for  costs  in 
any  action  brought  In  a  court  of 
record,  said:  "The  word  'brought'  In 
the  section  in  question  signifies  "be- 
gun'  or  'commenced.'  The  phrase  'to 
bring  an  action'  has  a  settled,  custo- 
mary legal  as  well  as  general  mean- 
ing, and  refers  to  the  Initiation  of 
legal  proceedings  in  the  suit.  The 
fact  that  the  word  'commenced'  Is 
used  in  the  same  section  of  the  Code 
as  applying  to  the  beginning  of  the 
action,  does  not  conflict  with  this 
view,  since  the  two  expressions 
'brought'  and  'commenced'  mean  the 
same  thing.  The  word  'brought'  has 
never  been  used  as  synonymous  with 
'removed'  In  cases  of  removal  of 
actions  from  one  court  to  another: 
on  the  contrary  in  the  sections  of 
the  Code  relating  to  such  removal 
the  word  'brought'  Is  applied  to  the 
commencement  of  the  action  In  the 
court  from  which  It  is  removed. 
Code   §   319.  343  ').    (2)   Jud.  Code 


(Act  March  t,  1911  [86  U.  S.  St.  at 
L.  1100  c  231  1.41];,  provides  that 
the  trial  of  cHtenses  on  the  high 
seas  or  elsewhere  out  of  the  Juris- 
diction of  any  particular  state  or 
district  shall  be  In  the  district  where 
the  offender  Is  found,  or  Into  which 
he  is  first  brought.  The  court  said: 
"A  brief  consideration  of  the  mean- 
ing of  the  terms  employed  will  be 
helpful.  The  difference  between 
'brought'  and  'found'  la  the  difference 
between  presence  by  involuntary  and 
voluntary  act.  By  'brought'  Is 
meant  taken,  or  carried.  An  Illus- 
tration of  this  Is  where  the  violator 
of  law  upon  the  high  seas  Is.  fol- 
lowing the  crime,  taken  Into  custody 
upon  the  ship  and  then  brought  into 
port.  On  the  other  hand,  where  the 
defendant,  not  having  been  taken 
Into  custody.  Is,  after  reaching  port, 
arrested  or  apprehended  under  law-  > 


ful  authority  for  trial  for  the  offense, 
he  Is  deemed  to  be  found  wherever 
such  arrest  occurs.  Under  the  stat- 
ute, the  prosecution  may  be  either 
In  the  district  where  the  defendant 
la  first  brought  (1.  e..  taken),  or 
where  he  Is  found  (1.  e.,  appre- 
hended)." U.  S.  V.  Townsend.  219  Fed. 
716,  762.  (3)  Act  March  8,  1876 
(18  U.  S.  St,  at  L.  843  c  189  I  6), 
authorizes  the  removal  to  the  federal 
circuit  court  of  a  suit  "Hirouffht"  bj 
a  state  In  Its  own  courts  where  the 
suit  arises  under  the  constitution 
and  laws  of  the  United  States.  It 
has  been  held  that  a  suit  Is  not 
"brought"  within  such  section  until 
defendant  has  submitted  himself  to 
the  jurisdiction  of  the  court,  and 
hence,  where  the  case  stood  on  the 
summons  and  an  alleged  service,  the 
complaint,  the  special  appearance  of 
the  company  for  the  purposes  of  Its 
motion  to  vacate  the  services,  and  a 
petition  for  removal,  there  was  no 
suit  brought  within  the  meaning  of 
the  statute.  It  not  being  certain  that 
defendant  was  legally  within  the 
Jurisdiction  of  the  court.  Germanla 
Ins.  Co.  V.  Wisconsin.  119  U.  S.  473, 
476,  7  SCt  260.  80  L.  ed.  461.  (4) 
While  commonly  speaking  an  action 
is  said  to  be  "brought"  when  the 
complaint  is  filed,  the  general  rule  in 
the  United  States,  except  where 
otherwise  provided  by  statute,  Is 
that  the  action  Is  deemed  In  law  to 
be  "brought,"  as  far  aa  defendant  Is 
concerned,  from  the  time  the  sum- 
mons or  other  process  Is  issued  and 
delivered  or  put  In  the  course  of  de- 
livery to  the  officer  with  a  bona  fide 
intent  to  have  the  same  served.  U. 
S.  V.  American  Lumber  Co.,  80  Fed. 
309,  316.  (6)  "A  suit  Is  brought 
when  In  law  It  Is  commenced,  and 
we  see  no  significance  In  the  fact 
that  In  the  legislation  of  Congress 
on  the  subject  of  limitations  the 
word  'commenced'  Is  sometimes  used, 
and  at  other  times  the  word 
'brought.'  In  this  connection  the 
two  words  evidently  mean  the  same 
thing,  and  are  used  Interchangeably. 
As  this  suit  was  begun  in  a  State 
court  of  New  York,  the  laws  of  that 
State  must  determine  when  It  was 
brought,  and  as  that  is  prescribed  by 
statute,  we  have  no  need  of  Inquiry 
as  to  the  practice  In  other  states,  or 
the  rules  of  the  common  law."  Gold- 
enberg  v.  Murphy,  108  U.  S.  162,  163, 
2  SCt  888,  27  L,  ed.  68S.  <6)  An  act 
of  congress  of  1876  provided  that 
any  action  now  pending  or  hereafter 
brought  In  any  state  court  might  be 
removed  where  the  controversy  was 
between  citizens  of  different  states. 
The  court  said:  "There  is  certainly 
no  diatinctlon ,  between  the  words 
'commenced'  and  'brought.* "  Rawle  v. 
Phelps,  20  P.  Gas.  No.  11,688,  2  Flipp. 
471,  473,  8  NYWklyDiff  661.  (7>  A 
state  constitution  vests  the  probate 
court  with  original  Jurisdiction  of  the 
estates  of  persons  of  unsound  mind, 
and  I  36  provides  that  "appeals  may 
be  taken  from  Judgments  and  orders 
of  the  probate  court  to  the  circuit 
court  under  such  regulations  and 
restrictions  as  may  be  prescribed  by 
law."  It  has  been  held  that  the  con- 
stitution contemplated  that  an  exist- 
ing controversy  should  be  an  essen- 
tial requisite  to  appellate  Jurisdic- 
tion, and  that  an  appeal  should  be 
a  continuation  of  the  suit  below  and 
not  the  bringing  of  a  new  action, 
and  hence  an  appeal  from,a  Judgment 
of  confirmation  of  a  settlement  of 
the  account  of  a  guardian  of  an  In- 
sane ward  Is  not  the  bringing  of 
an  action.  Nelson  v.  Cowling,  69 
Ark.  834,  337,  116  SW  890.  (8)  In 
construing  an  act  as  follows,  "All 
proceedings  and  prosecutions  brought 
to  obtain  the  forfeiture  of  any  liquor 
.  .  .  shall  he  held  .  .  .  proceedings 
In  rem,  and  not  criminal  proceed- 
ings." etc.,  the  court  held  that  it 
applied  to  proceedings  pending  when 
the  act  was  passed.  '"I^e-  language 
of  th.  sutut^j^^gtgy^^^^e 
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have  taken  of  Its  meaning.  The 
words  are  'all  Droceedlngs  and  pros- 
ecutions brought  to  obtain  the  forfeit- 
ure,' &c.  The  word  'brouKht'  im- 
plies past  time,  and  Includes  prose- 
cutions then  pending  as  well  as 
those  thereafter  to  be  brought." 
Hine  V.  Belden.  27  Conn.  384,  889.  890. 

(9)  A  writ  of  certiorari  is  not 
brought  until  filed  in  the  clerk's 
ofBce.    Barrett  v.  Devlne,  60  Ga.  632. 

(10)  Suing  out  a  money  rule  against 
a  levying  otflcer  is,  in  effect,  the 
bringing  of  a  suit  or  civil  action 
against  him.  Roberts  v.  Keeler,  111 
Ga.  181,  36  SB  617.  (11}  The  bring- 
ing of  a  suit  is  the  issuing  of  a 
summons  or  other  process  to  bring 
defendant  Into  court,  and  where  the 
assignee  of  a  bankrupt  was  substi- 
tuted as  plaintiff  in  a  suit  It  could 
not  be  said  that  the  suit  was 
"brought"  by  the  assignee  within 
the  meaning  of  the  United  States 
statute  limiting  such  an  action  to 
two  years  after  the  assignee's  ap- 

S ointment.  Chicago,  etc.,  R.  Go.  v. 
enklns,  lOS  111.  688,  S96.  (12)  The 
Iowa  code  provides  that  service  of 
process  may  be  made  by  publication 
in  actions  brought  against  non- 
residents of  this  State."  It  has  been 
held  that  as  servica  by  publication 
could  b«  made  only  fn  actions 
brought,  and  the  action  could  not 
be  said  to  be  brought  until  a  peti- 
tion had  been  filed  therefor.  It  was 
essential  that  the  petition  should  be 
filed  before  the  Dublloatton  was 
made.  Billings  v.  Kothft  4B  Iowa 
S4,  it  [overr  Foster  v.  Henderson, 
64  Iowa  220,  222,  where  the  court 
Bald:  "The  word  brought,  strictly 
considered.  It  must  be  conceded.  Im- 
plies that  the  bringing  has  been 
completed.  That  is  the  force  of  the 
tense  used,  grammatically  con-^ 
stdered.  But  there  is  another  con- 
sideration to  be  taken  in  connection 
with  the  grammatical  one.  Indeed, 
it  is  Impossible  to  give  the  wor4 
brought  the  full  force  which  its 
tense  would  call  for.  If  we  apply  It 
to  the  case  as  it  stands  before  serv- 
ice of  notice.  An  action  is  not  fully 
brought  until  the  service  of  the 
notice  has  been  made  and  a  peti- 
tion has  been  filed.  The  service  of 
notice  is  an  essential  part  of  the 
bringing.  No  action  then  can  be 
brought  before  the  service,  unless 
an  act  can  be  completed  while  a 
part  remains  to  be  done.  The  trial 
court,  in  the  outset.  Is  required  to 
determine  whether  enough  has  been 
done  to  enable  it  to  take  jurisdiction. 
If  enough  has  been  done  for  that  pur- 
pose, the  action  is  brought.  The 
service  of  notice,  whether  personal 
or  by  publication,  Is,  when  viewed 
from  that  stand-point,  in  an  action 
brought.  In  this  view  there  is  no 
dlfRculty.  grammatical  or  other.  If 
we  take  the  word  brought  as  appli- 
cable to  the  action  before  service  Is 
made,  we  Incur  the  dlfflculty  above 
pointed  out"l.  (13)  The  word 
^'brought,"  as  used  In  a  statute  re- 
lating to  actions  brought  for  the 
support  of  a  pauper.  Is  not  Inappro- 

Srlate  to  designate  an  action  which 
ad  been  commenced  at  any  time 
before  the  trial,  and  it  does  not 
necessarily  designate  one  commenced 
after  the  action  of  trial  was  com- 
menced. Bangor  v.  Brunswick,  33 
Me.  362,  355.  (14)  The  filing  ol 
the  petition  with  the  clerk  of  the 
court  before  limitations  have  run  is 
the  bringing  of  a  suit  within  the 
code,  although  summons  is  not  Is- 
sued until  after  that  time.  State 
V.  Wilson,  216  Mo.  215,  115  SW  649. 
(15)  Under  an  act  providing  that 
"no  action  of  review  shall  be  brought 
after  the  expiration  of  three  years 
from    the    time    of    rendering  the 

iudement  to  be  reviewed,"  it  was 
eld  that  the  true  time  when  a  writ 
Is  sued  out.  or  an  action  commenced. 
Is  the  time  when  the  writ  Is  In  fact 


filled  up  with  the  declaration  in  order 
to  have  It  served  on  the  opposite 
party,  and  the  date,  not  the  service 
of  the  writ,  is  prima  facie  evidence 
of  the  true  time  when  it  was  sued 
out;  but  this  prima  facie  evidence 
may  be  rebutted,  and  the  true  time 
shown  by  parol  testimony.  The 
court  said:  "In  this  case,  the  plea 
in  abatement  must  be  founded  on 
the  supposition,  that  the  time  of 
service  of  the  writ  is  the  time  when 
the  'action  of  review'  is  'brought;* 
while  the  demurrer  must  rest  on  the 
opinion,  that  It  is  'brought'  at  the 
time  the  writ  bears  date,  or.  at  the 
latest  when  the  writ  was  in  fact 
sued  out.  .  .  .  The  questions  in  this 
case,  then,  must  be  settled  upon 
general  principles,  modified  as  we 
may  fina  them  by  the  peculiarities 
of  our  practice.  .  .  .  We  entertain 
an  opinion,  that  the  word  'action,' 
here  means  writ;  and  that  the  word 
''brought.'  means  the  procurement  of 
it  with  a  view  to  service  upon  the 
opposite  party.  Thus  the  word, 
'action,'  though.  In  general,  it  signi- 
fies merely  motion  or  an  act.  yet. 
when  applied  to  legal  subjects,  means 
a.  proceeding  by  one  party  against 
another  to  try  their  mutual  rights; 
or  as  It  l8  more  technically  ex- 
pressed In  some  book,  a  process,  to 
which  there  may  be  pleadings.  .  .  . 
As  a  writ  here  embraces  the  decla- 
ration. It  U  manifestly  such  a  proc- 
ess; and  the  words,  'writ  of  review' 
are  frequently  used  as  synonymous 
with  'action  of  review.  So  the 
word,  'brtvi^htj'  means  obtained  or 
gotten;  ana  signifles  the  same  as 
sued  out;  t>ecause  the  plaintiffs 
made  suit  or  secta  to  the  king,  to 
the  chancellor,  or  to  the  clerk,  as 
in  different  ages  the  practice  altered 
.  .  .  and  obtained  not  a  mere  blank 
form  as  with  us,  but  a  writ  fHled 
up  with  the  dates,  terms,  &c.  ready 
for  service.  In  like  manner,  we 
now  obtain  from  the  clerks,  writs  of 
execution  tilled  up;  and  hence  when 
thus  obtained,  they  are  properly  said 
to  be  'sued  out.'  But  bv  the  procure- 
ment of  a  blank  form  irom  tne  clerk 
or  an  attorney,  an  action  la  not 
"brought,*  because  such  form  Is  not 
a  writ,  though  by  the  procurement 
of  such  a  form,  suitably  filled  up 
and  intended  to  be  served,  the  'writ' 
or  'action'  may  well  be  called  'com- 
menced,' 'sued  out,'  or.  In  the  lan- 
guage of  the  statute  under  consider- 
ation, 'brought.'  ...  It  must  be 
obvious,  therefore,  that  a  plea, 
which  like  the  present  one  is  founded 
on  an  Idea,  that  the  service  of  the 
writ  Is  necessarily,  or  even  prima 
facie,  the  true  time,  when  the  action 
is  'brought,'  must  be  bad.  The  plea 
ought  to  follow  the  words  of  the 
statute,  and  allege,  that  the  action 
of  review  was  not  "brought'  within 
the  time  limited;  and,  then.  If  the 
Issue  thus  tendered  be  Joined,  the 
defendant  may  prove,  by  parol  or 
otherwise,  that  the  writ  was  not 
filled  up  with  a  view  to  service  till 
the  day  of  the  service,  or  till  some 
intervening  time  between  its  date 
and  the  service."  Society  for  Propa- 

f.tlng  of  Gospel,  etc.  v.  Whltoomb, 
N.  B.  227,  228.  (16)  A  suit  may  be 
"prosecuted"  after  it  has  been  be- 
gun, but  the  "brinjrlng  of  a  suit" 
Is  Its  initiation.  The  one  phrase 
applies  to  the  further  conduct  of  a 
suit  and  the  other  to  the  beginning 
of  a  new  suit.  Buecker  v,  Carr, 
60  N.  J.  Bq.  300,  807.  47  A  84.  (17) 
The  bringing  of  a  suit  may  be  by 
retaining  the  attorney  for  the  pur- 
pose, either  alone  or  in  conjunction 
with  others,  or  by  recognizing  a  re- 
tainer made  by  an  assumed  agent,  or 
by  actually  engaging  to  defray  the 
exiMnses  of  a  nominal  plaintiff  re- 
taining an  attorney  tn  his  own 
name,  he  alone  being  liable  to  the 
attorney  in  the  first  instance.  Whit- 
ney      Cooper,  1  Hill  (N.  T.)  6X9. 


633.  (18)  A  statute  regulating  arbi- 
tration provided  that  it  should  be 
lawful  for  either  party  to  enter  at 
the  prothonotary's  offlce.  at  any  time 
after  the  entry  of  the  action,  a  rule 
of  reference.  The  court  said:  "The 
only  point  is,  what  is  the  entry  of 
the  action?  The  defendant's  counsel 
has  pointed  out  many  difficulties,  and 
Inconveniences,  that  may  result  from 
entering  the  rule  of  reference,  prior 
to  the  term  succeeding  the  bringing 
of  the  action.  If  I  considered  my- 
self at  liberty  to  alter  the  law  In 
order  to  prevent  inconveniencef<.  his 
arguments  would  have  great  weuht 
with  me.  But  upon  examining  th« 
act,  I  cannot  bring  myself  to  doubt 
about  Its  meaning.  The  action  is 
entered  from  the  time  that  It  Is 
placed  on  the  prothonotary's  docket. 
The  entering  or  bringing  the  action 
Is  one  thing:  the  appearance  in  court 
another.  The  first  proviso  in  this 
same  section  shows  that  the  legisla- 
ture distinguished  between  the  bring- 
ing of  the  action,  and. the  first  term 
after  it  la  brought.  Indeed  the  dis- 
tinction Is  manifest.  .  .  .  The  words 
of  the  law  are,  'It  shall  and  may  be 
lawful  for  either  party  in  all  civil 
suits  or  actions  pending,  or  that  may 
hereafter  be  brought  In  any  court, 
ftc  to  enter  at  the  prothonotary's 
office  a  rule  of  referenoe,  Ac' 
Whether  the  rule  has  been  obtained 
prematurely,  or  not,  must  depend 
on  the  meaning  of  the  words  pend- 
ing or  that  may  hereafter  be 
brought.  It  may  be  said,  that  ac- 
cording to  the  common  acceptation 
of  the  term,  an  action  may  be  con- 
sidered as  brought,  immediately  after 
mesne  process  has  issued;  but  the 
legal  Idea  seems  to  be  different  as 
we  find  it  In  our  books.  An  action 
does  not  commence  till  the  defend- 
ant makes  his  appearance,  which  la 
not  till  ball  filed."  Hertsog  v.  Ellis, 
8  Blnn.  (Pa.)  209.  212  (per  Tilgh- 
man,  C.  J.,  and  Yeats,  J.).  (19)  Al- 
though a  writ  la  Issued  or  a  suit  is 
instituted  for  some  purposes  at  the 
time  it  becomes  a  perfected  process, 
and  although  the  service  of  the  writ 
Is  sometimes  the  commencement  of 
the  suit,  the  mere  making  of  a  writ 
or  petition,  without  summons  or  cita- 
tion, and  signed  by  •no  magistrate 
or  judicial  authority,  will  not  con- 
stitute the  commencement  of  the  suit 
or  the  "bringing  of  the  petition  or 
bill."  Consequently,  where  a  peti- 
tion for  divorce  was  made  and  dated 
prior  to  the  expiration  of  two  years' 
required  residence  of  platntlfr,  but 
the  summons  and  the  order  of  notice 
by  publication  were  not  signed  by 
the  clerk  and  Issued  until  after  the 
expiration    of    the    two   years,  the 

Setltlon  or  bill  could  not  be  said  to 
ave  been  prematurely  brou^t 
within  the  meaning  of  the  statute. 
Blaln  V.  Blain,  4G  Vt  538,  643. 

81.  U.  S.  V.  Jordon,  26  F.  Cas.  No. 
16.498,  2  Lowell  S37,  589:  The  Wilson 
V.  U.  S..  30  F.  Cas.  No.  17.84C,  I 
Brock.  428,  484. 

[a]  As  ajn^lsA  to  p«EMB&r— (I) 
When  the  subject  Is  persona,  "Im- 
porting" and  "bringing  in"  are  syn- 
onymous terms.  No  distinction  can  be 
made  In  the  law  between  the  'Impor- 
tations" of  paraoRB  and  the  1inng- 
Ing  In"  of  persons.  U.  S.  v.  Pagllano. 
63  Fed.  1001.  1008.  (2)  Th*  United 
States  statute  of  1803,  forbidding 
under  certain  penalties  any  master 
to  import  or  bring  into  any  port  of 
the  United  States  any  negro,  does 
not  apply  to  the  employment  of  col- 
ored seamen  in  navigating  a  ship  or 
vessel.  The  Wilson  v.  U.  S.,  So  F. 
Cas.  No,  17,846,  1  Brock.  423.  434 
(where  the  court  said:  "Now  the 
verbs  'to  Import,'  or  to  bring  in, 
seem  to  me  to  Indicate,  and  are  most 
commonly  employed  aa  Indicating, 
the  action  of  a  person  on  any  thing, 
animate  or  Inanimate,  which  Is  Itself 
passive.    The  agent,  or  those  who 
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ducej"  and  in  the  past  tense,  brought  in.'' 
BriBf  up.    To  rear;"*  to  fumiBh  Babsistenee." 
BBIOLETTES.    In  trade,  diamonds  and  other 

preeioQS  stones  cut  in  drop  shape  and  faceted."" 
BRISTUNOB.   The  young  of  the  herring.** 
BBinSH.  Of  or  pertaining  to  Great  Britain,  or 


sre  concerned  In  tlia  ayency  or  Im- 
portation, are  not.  In  common  lan- 
gmgt.  said  to  be  imported  or 
bntiKht  In.  It  la  trua  that  a  vassel 
comlDv  Into  port.  Is  the  vehicle 
which  brlnva  In  her  crew,  but  we  do 
sot  in  common  laHsruase  say.  that 
tiie  mariners  are  'Imported.'  or 
broniht  In  br  a  particular  veaael; 
ve  rather  say  they  bring  In  the  ves- 
mL  So,  too.  If  the  legislature  in- 
tended to  punish  the  captain  of  a 
ncsel,  for  employing  seamen  of  a 
p&rUcular  description,  or  for  allow- 
ing these  seamen  to  come  on  shore, 
we  should  expect  that  this  intention 
would  iM  expressed  by  more  appro- 
priate words,  than  'to  Imporf^  or 
"bring  In.'  These  words  are  peculi- 
arly applicable  to  persons  not  con- 
cerned En  navigating  the  vassel.  It 
Is  not  probable,  then,  that  in  making 
iti;s  provision,  a  regulation  respect- 
ing  the  crew  of  a  vessel  was  In  the 
mind  of  congress"),  (3)  Act  March 
3.  1903  (32  U.  S.  St  at  L.  121S  c 
1012  )  9),  makes  It  unlawful  for  any 
person,  transportation  company,  etc., 
to  "bring"  Into  the  United  States  any 
alien  amlcted  with  a  loathesome  or 
v.Ui  a  dangerous  contagiou.^  d.sease. 
and  provides  that.  If  it  shall  ap- 
pear that  aay  alien  so  brought  was 
afflicted  with  such  a  dineas^  at  the 
time  of  foreign  embarkation,  and 
mat  the  existence  ut  the  disease 
might  have  been  detected  by  com- 
petent examination,  the  person  so 
bringing  shall  pay  a  fine,  etc.  It 
*is  held  that  the  word  "bring"  is 
used  in  the  sense  of  "import.'  and 
that  the  vessel  owner  cannot  be 
subjected  to  the  penalty  for  bring- 
ing into  port  nil  ailen  who  has 
stolen  his  paasaice  and  whose  prea* 
ence  on  the  vesuel  waa  not  discov- 
ered before  her  satllng.  Canard  Sfi. 
Co.  V.  Stranahan,  134  Fed.  UK.  S19, 
See  Al.eiis  t 

[b]  Am  used  la  Mreane  lawa, — 
The  term  "bring,"  as  used  In  U.  3. 
Rev.  St.  I  3082  which  Imposes  a 
penalty  on  any  person  who  ehall 
fraudulently  or  knowingly  import 
or  bring  into  the  United  States  any 
merchandise  contrary  to  law.  Is  not 
a>'>ionymouB  with  "import,"  and  com- 
prehends the  whole  act  of  bringing 
Into  this  country  dutiable  articles, 
and  extends  to  cases  within  I  2S0Z 
which  provides  a  forfeiture  and  a 
penalty  of  treble  the  value  of  any 
dutiable  articles  found  In  the  bag- 
fage  of  any  person  arriving  within 
tne  United  States,  which  were  not 
mentioned  to  thtf  collector  at  the 
time  of  making  entry  thereof.  U.  3. 
V.  Chesbrough,  176  Fed.  778,  782. 

33.  Rogers  v.  U.  S.,  ISO  Fed.  64, 
:>3.  103  CCA  408,  81  L.RANS  264; 
V.  S.  V.  Jordan,  26  F.  Os.  No.  1S.4S8, 

Lowell  587.  S39. 

33.    See  cases  infra  this  note. 

[a]  As  applied  to  elalma  agaJiwt 
ft  dacadaRfs  astate. — "Brought  In," 
as  used  in  a  statute  giving  the  or- 
phans court  the  power  to  decree  that 
alt  creditors  of  an  estate  of  a  de- 
''eased  person  who  have  not  brought 
:n  their  claims  shall  be  barred  from 
any  action  thereon  against  an  exec- 
*Jtor  and  administrator,  except,  etc., 
means  not  presented  in  writing,  with 
the  formalities  and  under  the  oath 
required  by  statute  to  make  the 
brinstng  in  of  a  claim  effectual. 
Newbold  v.  Penimore,  BS  N.  J.  L. 
107.  308,  21  A  939. 

[b]  As  ralatlug  to  pavtUs  to  ao* 
tuns. — ^The  expression  "brought  In," 
used  In  Code  f  38&  providing  that 
the  court  may  determine  any  con- 
troversy between  the  parties  be- 
fore It.  but  that,  when  a  complete 
aetermination  cannot  be  had  with- 
out the  presence  of  other  parties,  the 
court  must  order  them  'brought  in," 


refers  to  one  actually  before  the 
court  either  by  service  of  process  or 
appearance,  and  means  more  than 
one  merely  named  as  a  party  to  an 
action.  San  Pranclsco  Protestant 
Orphan    Asylum  Santa  Clara 

Crounty  Super.^Ct.,  11«  Cal.  44S,  448, 
48  P  S7». 

_[c]    AM  ueA  to  Mvwma  Uwa. — 

"The  words  Hirought  in'  may  fairly 
be  construed  as  having  reference  to 
the  entering  or  attempting  to  enter 
the  gooda  by  the  means  specified  in 
those  counts,  as  the  entry  of  the 
goods  is  the  neceasary  means,  pro- 
vided by  law,  for  bringing  the  goods 
within  the  control  of  the  Importer, 
so  that  they  may  be  employed  by 
him  for  the  purposes  for  which  they 
were  imported.  There  Is  no  count 
In  the  Information  founded  upon  an 
unlawful  importation  or  bringing 
in  of  the  merchandise.  In  any  other 
sense  than  that  It  was  entered  or 
attempted  to  be  entered  by  means  of 
the  false  papers  mentioned  In  the 
information."  Orlget  v.  U.  S..  125 
U.  S.  240,  245,  8  SCt  846,  II  L.  ed. 
743. 

34.   Standard  D. 

8S.  Merrill  v.  Emery.  10  Pick. 
(Mass.)  Sb^.  610. 
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ra]     As  Inolodlar  edveatloii.-— A 

11  directing  that  previously  In- 
curred expenses  of  educating  a  lega- 
tee, together  with  the  expense  of 
bringing  him  up  to  maturity,  should 
be  paid  out  of  that  part  of  the  estate 
given  to  the  legatee  contemplated 
that  the  legatee  should  not  only  be 
clothed  and  fed,  but  also  that  his 
brlng.ng  up  should  Include  an  edu- 
cation according  to  his  inclination 
and  capacity  and  suited  to  his  sit- 
uation and  circumstances  In  life. 
Condict  V.  King,  18  N.  J.  Bq.  875,  380. 

fb]  As  iBclndlng  personal  oars. — 
Wfthm  the  meaning  of  a  will  pro- 
viding that  a  legatee  should  educate 
and  bring  up  the  testator's  daughter, 
the  expiession  "bring  up"  requires 
personal  parental  care  as  well  as 
furnishing  subsistence  to  the  daugh- 
ter. Merrill  v.  Emery,  10  Pick. 
(Mass.)  607,  511.  See  also  Everts 
V.  Chlttendon,  2  Day  (Conn.)  8U.  2 
Amu  91:  Smith  v.  Havens,  &o.  Ells, 
262.  78  Reprint  607. 

Lft.  U.  S.  V.  American  Qem,  etc., 
Co..  143  Fed.  283,  284. 

37.  In  re  Wieland,  98  Fed.  99.  100. 
B8.     Century  D. 

la]     British   domtnlona.   for  the 

purposes  of  the  Copyright  Act,  are 
to  be  construed  to  extend  to  Canada. 
Low  V.  Routledge,  I..  R.  1  Ch.  42,  46. 

[b]  Bzltlali  subJeets.^The  lan- 
guage of  the  ninth  article  of  the 
treaty  with  Great  BriUin  of  1794, 
"that  British  subjects  who  now  hold 
lands  in  the  territories  of  the  United 
States  shall  continue  to 

hold  them,"  etc.,  covers  the  car-e  of 
one  who,  being  born  in  South  Caro- 
lina before  the  Declaration  of  Inde- 
pendence, married  a  British  officer  In 
1781,  and  in  1782  accompanied  her 
husband  to  England  where  she  re- 
mained until  her  death  in  1801.  and 
it  was  held  that  her  children  were 
entitled  to  Inherit  the  real  estate 
which  vested  tn  her  on  the  death  of 
her  father  in  1782  Intestate.  Shanks 
V.  Dupont,  3  Pet.  (U.  S.)  242,  249. 
7  L.  ed.  566, 

3S.'  Mackie  V.  Pleasants,  2  BInn. 
(Pa.)  368,  370  (where  a  vessel,  stated 
in  the  body  of  a  policy  to  be  the 
"good  British  brig  called  the  'John.'  " 
was  Insured,  and  the  brig  and  her 
cargo  were  totally  lost  on  a  reef 
of  rocks,  and  It  was  held  that  the 
words  "British  brig,"  even  if  a 
warranty,  did  not  Imply  that  she 
was  a  British  registered  vessel,  but 
merely  that  she  was  owned  by  a 
Britlui  subject;  and  the  court  said: 


in  its  widest  senw  the  United  Kingdom  of  Gmat 
Britain  and  Ixeland,  or  its  inhabitants.'* 

British  brig.  A  Teasel  owned  by  a  British 
subject.'" 

^tisb  custom.  By  context,  that  which  has  been 
put  on  it  by  the  court  of  qneen's  bench.*** 

"The  tlrat  exception  involves  nut- 
ter of  greater  dlfflculty.  The  Insur- 
ance was  on  the  'good  British  brig.' 
[etc.]  .  .  .  The  material  question 
fs.  what  is  the  meaning  of  It  (this 
expression]?  The  words  'British 
brig,'  may  ha.ve  several  meaninKS. 
Strictly  speaking  a  vessel  owned  by 
a  British  subject  Is  a  British  brig. 
Or,  they  may  have  a  more  extensive 
signlllcatlon:  a  brig  not  only  owned 
by  a  British  subjeot,  but  having  a 
British  register.  Jkc  In'asoertalning 
the  meaning,  I  think  it  fair  to  resort 
to  ciroumstanoaa  disclosed  In  other 
par^  of  the  instromeat.  Xn  tnat 
point  of  view,  it  is  material,  that  the 
insurance  was  against  perils  of  the 
sea  only;  so  that  it  Is  not  to  be 
supposed,  that  the  privileges  at- 
tached to  a  registered  vessel,  en- 
tered into  the  contemplation  of  the 
parties,  because  those  privileges 
could  avail  nothing  against  storms 
and  tempests.  And  here  it  may  be 
proper  to  take  notice  of  the  custom 
of  the  Insurance  ottlcers,  to  insert 
at  the  foot  of  the  policy,  such  mat- 
ters as  they  think  of  audlcient  im- 
portance to  make  the  subject  of  a 
special  warranty.  These  memoran- 
dums are  generally  expressed  in 
plain  terms,  without  regurd  to  form; 
and  I  cannot  help  conjecturing,  that 
If  the  Insurers  had  contemplated  a 
British  registered  vessel,  they  would 
have  had  a  note  of  it  at  the  bottom, 
without  trusting  to  the  general  ex- 
pression, 'British  brig,'  In  the  de- 
scriptive part  of  the  policy.  Consid- 
ering the  whole  of  the  instrument, 
I  am  of  opinion,  that  the  expression 
'British  brig,'  is  to  be  understood, 
a  brig  owned  by  a  British  subject"). 
See  also  The  Andaluslan,  8  P.  D. 
182,  189  (where,  In  an  action  of  lim- 
lUtlon  of  liability  under  the  English 
Merchant's  Shipping  Acta,  brought  on 
the  part  of  a  vessel  which,  although 
registered  as  a  BHtlsh  ship  at  the 
time  of  the  Institution  of  the  action, 
was  not  so  registered  at  the  time  of 
the  collision.  It  was  held  that  the 
vessel  was  not  "a  recognised  British 
ship  when  the  collision  occurred, 
and  that  her  owner  was  not  entitled 
to  have  his  liability  limited,  al- 
though she  was  owned  by  a  British 
subject,  and  might  In  that  sense  be 
called  a  British  ship);  Union  Bank 
v.  Lenanton,  8  C.  P.  D.  243,  249 
(where  a  ship  built  In  England  to  be 
sold  to  a  foreigner,  and  to  be  de- ' 
llvered  to  him  at  a  forelsn  port, 
was  held  not  to  be  a  Brltiah  ship 
within  the  English  Merchant's  Ship- 
ping Act  of  18S4,  and  therefore  an 
assignment  of  her  need  not  be  by  bill 
of  sale,  nor  registered  under  that 
statute), 

^40.  Stewart  v.  Weat  India,  eta, 
8S.  Co.,  U  R.  8  Q.  B.  88,  94  (where. 
In  an  action  for  general  average  con- 
tribution In  a  bill  of  lading  which 
read,  "Averajte.  if  any,  Is  to  be  ad- 
Justed  according  to  British  custom," 
the  court  said:  "But  the  bill  of  lad- 
ing, which  In  express  terms  provides 
that  'average,  if  any,  is  to  be  ad- 
Justed  according  to  British  custom.' 
appears  to  as  to  admit  of  no  other 
construction  than  that  which  has 
been  put  upon  It  by  the  Court  of 
Queen's  Bench.  The  custom  or  usage 
prevailing  among  average  ntaters  In 
England  is  uniform  and  invariable, 
that  goods  thus  damaged  or  de- 
stroyed are  not  brought  into  account 
In  an  averaRe  adjustment.  We  agree 
with  the  court  below  that  the  phrase 
'British  custom,'  in  this  bill  of  lad- 
ing, was  Intended  to  refer,  and  upon 
a  true  construction  does  refer,  to  this 
custom  or  usage,  even  If  it  be  differ- 
ent from  the  British  law,  a  polnl 


which  in  this  case  we  do~Aot  deter.| 
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British  seamen.  Those  who,  whatever  their  na^ 
tionality,  are  serving  on  board  a  British  ship.*^ 

BBOADSIDE  EXCEPTIONS." 

BROAD-TIBED  WACK>N.  A  wagon  having 
wheels  with  broad  tires.^ 

BBOOAaE.^ 


BROKEN.*^    Out  of  repair;**  not  integnl  or 

entire.*^ 

BROKEN  STOWAOE.    That  space  in  s  abip 
which  is  not  filled  by  her  cargo.** 
BBOKEBAGE.'* 


41.  Rosa  V.  Mclntyre,  140  U.  S. 
463,  477,  11  set  897,  35  L.  «d.  681 
(where  the  court,  in  interpreting  the 
expression  In  The  Merchant's  Ship- 

Eing  Act,  said:  "Whenever  a  ship 
ears  a  nation's  flag  It  is  to  be 
treated  as  a  part  of  the  territory  of 
that  nation,  a  ship  being  regarded 
as  a  kind  of  a  floating  island,  and, 
though  the  ship  might  float  into  the 
territory  of  another  nation,  that 
would  not  prevent  the  country  whose 
flag  she  bore  from  legislating  in  re- 
gard to  the  conduct  of  sailors  on 
board  her,  so  as  to  give  the  courts 
of  such  country  jurisdiction  of 
crimes  committed  on  board  the  ship, 
though  within  the  jurisdiction  of  a 
foreign  port;  and  therefore,  though 
a  defendant  charged  with  crime  be 
an  American  cltisen.  yet,  where  he 
embarlts  by  his  own  consent  on  board 
a  British  ship  as  a  part  of  the  crew, 
he  must  be  considered- as  being  with- 
in British  Jurisdiction"). 

4a.  See  Appeal  and  Error  !  1461; 
New  Trial  [29  Cyc  707];  References 
[S4  Cyc  770];  Trial  [38  Cyc  1238], 

43.  Coolt  V.  State,  26  Ind.  A.  27S. 
£9  NE:  491. 

[a]  Aa  used  la,  hanllny  ovvr  tnrn- 
pik*. — "Broad-tired  wagon,"  as  used 
In  the  statutes  (Acts  [1889]  p  378; 
Burns  Annot.  St.  [1894]  S  2047: 
Horner  Annot.  St.  [1897]  I  6600), 
making  it  an  offense  to  haul  over 
turnplxea  and  ffravel  roada  In  spect- 


fled  weather  loads  of  more  lhan  two 
thousand  Ave  hundred  pounds  in  a 
"broad-tired  wagon,"  is  not  a  techni- 
cal phrase  having  a  peculiar  and 
appropriate  meaning  in  law,  but  Is 
to  be  taken  in  its  plain,  or  ordinary 
and  usual,  sense  which  means  a 
wagon  having  wheels  with  tires 
which  are  broad.  If  tires  of  par- 
ticular widths  are  compared,  it  Is 
eaay  to  say  which  is  comparatively 
narrow  and  which  Is  comparatively 
broad,  but  without  any  prescribed 
standard  it  is  Impossible  to  say,  as 
a  matter  of  law,  that  a  tire  two 
inches  wide  is  certainly  either  a 
narrow  tire,  or  a  broad  tire.  The 
meanings  of  the  separate  words  in 
the  phrase  "narrow-tired  wagon"  are 
plain,  but  the  word  "broad"  de- 
scribes not  certain,  but  uncertain, 
comparative  widths,  and,  no  standard' 
of  comparison  being  provided  by  the 
law.  It  renders  the  phrase  In  which  it 
occurs  uncertain  and  Indefinite.  A 
particular  tire  may  be  broad  or  nar- 
row according  to  the  width  of 
another  tire  or  other  tires  of  differ- 
ent widths  with  which  ^or  the  occa- 
sion it  Is  being  compared.  Cook  V. 
State,  26  Ind.  A.  278,  59  NB  489.  491. 

44.  See  Brokers  9  3. 

45.  axokta: 

Bridges,  repair  of  see  Bridges  ante 

p  in. 

Highways,   repair  of  see  Hl^waya 

[37  Cyc  222]. 


See  also  Break  ante  p  899. 

46.  Reg.  V.  Southampton  County, 
16  Cox  C.  C.  117,  124. 

47.  Century  D. 

[a]  <•  •Brokan  down'  In  Ua  lolai,- 

when  used  in  reference  to  a  horse, 
means  that  the  horse  is  so  enfeebled 
in  the  rear  parts  of  his  back  tliat 
his  usefulness  and  value  are  greatly 
impaired.  In  such  case  he  can 
neither  carry  nor  draw  such  burdens 
as  sound  horses  ordinarily  do,  and 
the  fact  that  he  is  in  such  a.  condi- 
tion is  a  breach  of  a  warranty  of 
soundness.  State  v.  Sherrill,  Si  N 
C.  663.  666. 

[b]  "Broken  graalto"  aa  used  In 
a  specification  for  public  Impreve- 
mcnts,  would  include  only  small 
pieces  or  fragments,  and  the  mean- 
ing intended  Is  also  to  be  gathered 
from  the  context.  These  s-miil 
pieces  or  fragments  of  granite  are 
to  be  used  In  the  making  of  concrete, 
and  the  making  and  the  use  of  con- 
crete for  pavements  have  become  so 
common  that  the  public  generally  are 
familiar  with  them,  and  the  apparem 
meaning  of  an  ordinance  provldlnf 
that  the  broken  granite  shall  paet 
through  rings  of  a  certain  size  Is 
that  such  broken  pieces  shall  not  be 
larger  than  a  certain  size.  Oa»  v. 
Chicago.    201  111.  93,  97,  66  NEZK 

48.  Wharton  L>.  Lex. 
4B.   See  Brokera  9  2, 
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BROKERS 

By  Hekkt  H.  SKTLEa* 

[Mfttton  me/k  la  Ola  VtUa,  t*Mt««  iHaMAMM  Im  tU«  Wocit)  >m  Ovom  JtofanaoM  iaXM  p  SOB] 

I  DEFINITION&,  raSTZKCnONS.  AND  GENERAL  NATOBE  \M  1-13)  p  508 

A.  DefiniHoM  \%i  1-91  P  508 

1.  In  General  [$  1]  P  508 

2.  Brokerage  or  Brocage  $  21  p  509 

3.  BiU  and  Note  Broker  $  3]  p  509 

4.  Cu^omhouae  Broker  [  4]  p  509 

5.  InsvTonce  Broker  [)  5  p  509 

6.  Merchandise  Broker;  Commercial  Broker     61  p  510 

7.  Real  Estate  Broker  or  Agent  [$  71  p  510 

8.  Ship  Broker  [$  81  p  510 

9.  Stockbroker  [i  9]  p  510 

B.  Distinetioru  [U  10-121  p  510 

1.  Belvfeen  Broker  and  Other  Agents  Genially     101  P  ^10 

2.  Bdween  Broker  and  Fador  \\  111  P 

3.  Bdween  Stockbroker  and  Ordinary  Broker  {f  121  p  51 1 

C.  General  Nature  of  Broker  [$  131  P  512 

n.  REGXTLATION  OF  BUSINESS  [U  U-161  p  512 

A.  License  Tax  [H  14-15]  p  512 

1.  In  General  [{  141  p  512 

2.  Persona  Liable  To  Tax  [5  151  P  512 

B.  Offenses  by  Brokers  [5  161  p  514 

HL  EMPLOYMENT  AND  AUTHOBITT  [H  17-331  P  515 

A.  Nf^vre  of  Relatitm  1$  17]  p  515 

B.  Appointment  or  Employment  [5$  18-211  p  516 

1.  In  General  [$  18]  p  516 

2.  Necessity  of  Written  Avikoriiy  [$  19]  p  517 

3.  Identity  of  Principal  [5  20]  p  518 

4.  Delegation  of  Authority  [}  21]  p  519 

C.  DurcUion  and  Terminalion  of  Agency  [$  221  P  519 

D.  Breach  of  Contract  [$  231  P  522 

E.  AvthorUy  Conferred  [U  24-33]  p  524 

1.  General  Rule  |$  24]  p  524 

2.  Live  Stock  and  Merchandise  Brokers  [J  251  P  524 

3.  Real  Estate  Brokers  [U  26-28]  p  525 

a.  In  General  [J  26]  p  525 

b.  Price  and  Terms  of  Sale  [5  27]  p  525 

c.  Power  To  Complete  Sale  or  Execute  Contract  [$  281  P  526 

4.  Stock,  Grain,  Etc.,  Brokers  [}  29]  p  528 

5.  Custom  and  Usage  [{  30]  p  530 

6.  BaUJication  and  Repudiation  [H  31-33]  p  632 

a.  In  General     311  p  532 

b.  What  Constitjttes  Ratification  [i  32]  p  632 

c.  Effed  of  Ralification  U  331  P  534 

I?.  DUTIES  AND  LEASniTT  TO  PBINCIPAL  [H  34-571  P  534 

A.  General  Rules  [$  341  P  534 

B.  Duty  To  Account  [$  351  p  634 

C.  Measure  of  Care  Required      36-371  p  535 

1.  General  Rule  [$  361  P  535 

2.  Suffkieney  ^  Security  or  Solvency  of  Purchaser  [$  371  P  536 

D.  Good  Faith  and  Fraud  [U  3»-42l  p  636 

1.  In  General  [$  381  p  536 

2.  Individual  Interest  of  Broker  [$  391  P  537 

3.  Ading  for  Persons  Adversely  Interested  [$  401  P  540 

,  "Author  of  "Abduction"  1  C.  J.  281,  "Adjoinlntr  Landowners"  1  C.  J.  1200,  "Agency"  2  C.  J.  404.  "Alteration  ot 
inBtrumenta"  2  C.  J.  1168.  "Architects"  5  C.  J.  264.  "Auctions  and  Auctioneers"  6  C.  J.  820,  "Ball"  6  C.  J.  S88, 
Fires"  19  Cyc  977,  "Pish  and  Game"  19  Cyc  986,  "Fornication"  19  Cyc  1433,  "Improvements"  22  Cyc  1,  "Infor- 
mations In  Cfvil  Cases"  22  Cyc  716,  "Joint  Tenancy"  23  Cyc  482,  "I*lens"  25  Cyc  655;  and  joint  author  of  "Gam- 
ing';_2Q  Cyc  873,  "Railroads"  83  Cyc  1,  "Street  Railroads"  36  Cyc  1338,  and  of  a  Treatise  on  the  "Law  of  Afcency.*-'- 

Por  Ut«r  OMM,  a«v«10svM»tB  and  flbaafw  in  the  law  see  cumulative  Annotations,  same  title,  page  and  n6f%  OQirUje/vI  ^> 
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4.  Fictitious  Tranaactiona  [$  41]  p  Ml 

5.  Fraud  of  Svbagent  [$  42]  p  541 

E.  Estoppel  [i  43]  p  Ml 

F.  Titie  to  Property  Purchased  or  Held  hy  Broker  [$$  44-45]  p  542 

1.  In  Qcneral  [$  44]  p  542 

2.  Stocks  [$  45]  p  542 

G.  Delivery  of  Property  Purchased  by  Broker  [$  46]  p  543 

H.  Pledge  or  Sale  of  Property  Pur(^ed  by  Broker  ft  47]  p  544 
I.  Rights  of  Broker  as  to  Collateral  Security  [$  48J  p  845 

J.  Margin  Transactions  [${  49-50]  p  546 

1.  /n  Genera/ ($  49]  p  546 

2.  Short  Saks  [$  50]  p  548 
K.  Damages  [$$  51-52]  p  549 

1.  In  Genial  [$  51]  p  549 

2.  In  Stock  Transactions     62]  p  560 
L.  Actions  [$5  53-57]  p  551 

1.  Bleaion  and  Form,  of  Actum  {%  63]  p  651 

2.  Pleading  [}  54]  p  552 

3.  Evidence  [}  55]  p  553 

4.  Questions  of  Law  and  Fact  [i  56]  p  554 

5.  Instruaions  [(  67]  p  654 

V.  COMPENSATION  [H  58-134]  p  654 

A.  Bight  to  Compensation  [H  58-105]  p  554 

1.  As  Affected  by  Contract  of  Employment  [$$  68-64]  p  554 

a.  Necessity  of  Contract     58]  p  554 

b.  Express  and  Implied  Contracts  [$  59]  p  555 

0.  Necessity  and  Sufficiency  of  Writing  [$  60]  p  558 

d.  Ratification  [{  61]  p  561 

e.  ModifUaiion  of  Contract  [$  62]  p  562 

f.  Abandonment  of  CorUract  [$  63]  p  562 

g.  Reoocatim  of  Authority  [$  64]  p  563 

2.  As  Affected  by  License  To  Do  Brokerage  Business  [$  66]  p  665 

3.  As  Affected  by  Employment  of  Subagent  [$  66]  p  566 

4.  As  Affected  bjf  Fraud  or  Misconduct  [U  67-70]  p  566 

a.  In  General  {(  67]  p  566 

b.  Representing  Aebierse  Interest     68]  p  568 

c.  Indmdual  Intervsl  of  Broker  [$  69]  p  570 

d.  Agreement  To  Divide  Commissions  [$  70]  p  671 

6.  As  Affected  by  Negligence  [5  71]  p  572 

6.  Bight  to  Compensation  OOter  Than  Commission  [tS  ^73]  p  572 

a.  In  General  [$  72]  p  572 

b.  Reimbursement     Aclvances,  Expenses^  or  Losses     73]  p  572 

7.  Commission,  on  TransacHon  Effected  by  Pnncipod  Unaided  by  Broker  [$  74]  p  676 

8.  Commission  on  Forfeited  DeposU  [$  75]  p  576  / 

9.  Commission  from  Both  Parties  [(  76]  p  576  y 

10.  Rate  or  Amount  of  Compensation  [H  77-80]  p  678 

a.  In  General  [$  77]  p  578 

b.  Reasonable  Compensation  [$  78]  p  580 

c.  Right  to  Excess  over  Price  Named;  Net  Price  ($  79]  p  581 

d.  Basis  of  CompuHng  Commissions  [i  80]  p  682 

11.  Persons  Entitled  to  CompensaUoa  [H  81-83]  p  683 

a.  In  General  [f  81]  p  683 

b.  Subagents  [$  82]  p  583 

c.  Agreements  for  LHvisum  of  Commission  U  83]  p  684 

12.  Persons  Liable  for  Compensation  [i  84]  p  685 

13.  Suffidency     Services  cf  Broker  [H  85-105]  p  687 

a.  In  General    85]  p  587 

b.  Complaion  of  NegoHaHons  [%%  86-91]  p  590 

(1)  General  Rules  [$  86]  p  590 

(2)  AlUily,  Readiness,  and  Willingness  of  Customer  To  Consummate  Transaction  [f  ( 87-S8] 

(a)  In  General     87]  p  596  [p  ^ 

(b)  Sufficiency  <^f  Ability,  Readiness,  and  WiUinmess  [$  88]  p  599 

(3)  Condveion  of  Contract  Differing  from  That  Which  Broker  Was  Auiharieed  To  iVtv^ 

[H  89-90]  p  600 

(a)  General  Rule  [i  89]  p  600 

(b)  Condveion  of  Preliminary,  Conditional,  or  Optional  Contract  [$  90]  p  603 

(4)  ModificfMon  or  Cancellation  of  Contract  Concluded  by  Principal  [$  91]  p  605  ' 
0.  Time  within  Which  Transaction  Must  Be  Negotiated  [$  92]  p  606 

d.  Duly  of  Broker  To  Procure  Binding  Contract  ($  93]  p  608 

e.  Ratification  of  Unauthorized  Acts  of  Broker  [(  94]  p  610 

For  Met  oum.  Aarslopnunta  and  ohugw  In  the  law  aeo  eumulatlve  Annotations,  aamo  tltl^fTsSiv^vaA^H''''''*''' 
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f.  Broker  as  Procuring  Cause  of  TTanaaOion  IfegcHalid  [%%  95^]  p  611 

(1)  General  Rtdes  [5  95]  p  611 

(2)  What  Constitutes  Procuring  Cause  [?  96]  p  613 

(3)  Bringing  Parties  Tog^er  [5  OT)  p  614  .* 
NegotiaHons  Oirough  Other  Agents  [$  98]  p  616  •> 
Negotiations  Direct  with  Principal  [H  99-100]  p  619 

(1)  General  Rides  [5  99]  p  619 

(2)  Ignorance  of  Broker's  Services  [}  100]  p  621 
i.  Exclvsive  Agency  [$  101]  p  622 

j.  Failure  or  Befiuial  of  Principal  or  Cusiomer  te  Conetmmate  TransaeHon      102-105]  p  623 

(1)  Failure  or  Refusal  of  Principal  [H  102-104]  p  623 

(a)  Gener(U  Rtdes  [}  102]  p  623 

(b)  Grounds  for  Refusal  [J  103]  p  625 

(c)  Defect  in  Principal's  Title  [$  104]  p  627 

(2)  Failure  or  Refusal  of  Customer  [i  105J  p  631 
B.  Actions  for  Compensaiian  [U  106-134]  p  633 

1.  In  General  [J  106]  p  633 

2.  IMenses  [H  107-108]  p  634 

a.  /nGcnfiToZ  [$  107]  p  634 

b.  Illegality  of  Transaction  [$  108}  p  634 

3.  Parties  [5  109]  p  635 

4.  Pleading  [$rilO-113]  p  635 

a.  Declaration  or  Complaint  [$$  110-111]  p  636 

(1)  For  Compensation  [$110]  p  635 

(2)  For  Reijnbursement  and  Indemnity  ^111]  p  638 

b.  Plea  or  Aruwer  [5  112]  p  638 

,c.  Amendmenl  of  Pleading  [{  113]  p  639 

5.  Issues,  Proof,  and  Variance  [U  114-115]  p  639 

a.  As  Dependent  on  Dedaration  or  Complaint  [$  114]  p  639 

b.  As  Dependent  on  Plea  or  Answer  [5  1 15]  p  642 

6.  Evidence  [H  116-127]  p  644 

a.  Burtfen  of  Proof  and  Presumptums  1$  116]  p  644 

b.  AdmissiHlity  [U  117-126]  p  647 

(1)  In  General  [{  117]  p  647 

(2)  Parol  Evidence     118]  p  648 

(3)  Documentary  Evidence  ft  119]  p  648 

(4)  .Conversations  and  Declarations  [}  120]  p  650 

(6)  Evidence  as  to  Particular  Facts  [U  121-126]  p  661 

(a)  Employment  and  Authority  [}  121]  p  651 

(b)  BroAer  as  Procuring  Cause  of  Transaction      122-123]  p  661 

aa.  In  General  [}  122]  p  651 

bb.  Sale  by  Third  Person  [$  123]  p  651 

(c)  Abilily,  Readiness,  and  Willingness  of  Customer     124]  p  652 
•  (d)  Rules,  Customs,  and  Usages  [{  125]  p  653 

(e)  Value  of  Services  [$  126]  p  653 

c.  Weight  and  Sufficiency  [5  127]  p  654 

7.  Trial  {H  12&-131]  p  656 

a.  In  General  [$  128]  p  656 

b.  Questions  of  Law  and  Fact  [%  129]  p  667 
e.  Instructions  [$  130]  p  660 

d.  Verdict  and  Findings     131)  p  663 

8.  Judgment  [J  132]  p  663 

9.  Appeal  and  Error  [{{  133-134]  p  663 

a.  In  General  [$  133]  p  663 

b.  SeUing  Aside  Verdict  as  against  the  Evidence  \%  134]  p  664 
n  UEN  [$  135]  p  664 

m  RIGHTS  AND  LUBZIiTIES  OF  PRINCIPAL  AND  BROKER  AS  TO  THIRD  PERSONS  [n  13^161] 
p  665 

A.  Rights  of  Principal  against  Third  Persons  [H  136-140]  p  665 

1.  In  General  [}  136]  p  665 

2.  Rights  against  Other  Party  to  Contract  Negotiated  by  Broker  [H  137-140]  p  666 

a.  General  Rules  [$  137]  p  665 

b.  Validity  of  Contract  [$  138]  p  666 

c.  Right  of  Seller  of  Stock  to  Indemnity  against  Calls  [$$  139-140]  p  667 

(1)  lAability  of  Buyer  in  General  [$  139]  p  667 

(2)  Liability  of  Stockjobber     140]  p  667 

B.  Rights  of  Third  Persons  against  Principal  [{$  141-150]  p  667 

1.  Rights  Based  on  Contract  Negotiated  by  Broker  [U  141-144]  p  667 
a.  General  Ride  [$  141]  p  667 
 b.  VaHdUy  gf  Contract  ft  142]  p  668  

For  lata  CM—,  davvlopmaaAa  mnd  tlhmmgem  in  the  law  aee  cumulative  Annotations,  same  title,  pac*  and 
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c.  Authority  of  Broker  To  Negotiate  Contraet  [f  f  143-144J  p  668  ^ 

(1)  In  Gewral  [J  143]  p  668  ' 

(2)  Estoppel  H  144]  p  669 

X  Rights  Independent  of  Contract  Negotiated  by  Broker  or  Coliateral  Thereto  [U  145-150}  p  670 

a.  In  General  [{  145]  p  670 

b.  As  to  Property  IHspoaed  of  by  BrtAer  [U  146-147]  p  670 

(1)  In  General  [$  146]  p  670 

(2)  Pledges     147]  p  670 

c.  As  to  Paymmts  Received  by  Broker  [%  148]  p  670 

d.  Misrepresentaliona  of  Broker  [(  149]  p  672 

e.  Notice  to  Broker  as  Notice  to  Prindpal  [$  150]  p  673 

C.  Rights  of  Broker  against  Third  Persona  [U  151-153]  p  673 

1.  In  General  [{  151]  p  673 

2.  Right  of  Lien  [$  152]  p  673 

3.  Rights  Based  on  Contract  Negotiated  by  Broker  [$  153]  p  674 

D.  Rights  of  Third  Persons  against  Broker  [${  154-160]  p  674 

1.  In  General  [5  154]  p  674 

2.  Rights  of  Other  Party  to  Contract  Negotiated  by  Broker      155-1601  P  675 

a.  Rights  Based  on  Contract  [55  155-157]  p  675 

(1)  Where  Broker  C(mtracts  for  Himself  [{  155]  p  675 

(2)  Where  Broker  Contracts  for  Disclosed  Principal  [5  156]  p  675 

(3)  Where  Broker  CorUrads  for  Undisdoaed  Principal  [$  157]' p  675 

b.  Rights  Independent  of  Contract  or  Collateral  Thereto      15S-1601  p  676 
■    (I)  In  General  [5  158]  p  676 

(2)  Breach  of  Warranty  of  AuthorUy  [f  159]  p  677 

(3)  Fraud  [J  160]  p  677 

E.  Actum  between  Prindpal  or  Broker  and  Third  Persons  [i  161]  p  678 


Agents  generally  see  Agvnoy  2  C.  J.  p  404. 
Auction  see  Anotions  and  AnotloiMara  6  C.  J.  p  820. 
Authority    of    broker    to    execute    charter-party  see 

nklppiag-  r36  Cyc  STJ. 
Broker  as  a  member  of  esohanxe  see  KubuffM  [17 

Cyc  848]. 

Business  of  broker  as  cothmerce  see  OOBUaMNW  [7  Cyc 
4441. 

Forwarders  see  Ourrlan  [6  Cyc  370]. 

Garnishing  of  property  In  bands  of  broker  see  G*rnlali- 

went  [20  Cyc  1018]. 
Insurance   broker   generally  see  Aunuraao*   [22  Cyc 

1427]. 

License  or  privilege  tax  as  Interference  with  commerce 

see  Oommeroe  [7  Cyc  48S]. 
Liquor  broker,  whether  subject  to  lloense  law  see 

mtoslMtliiff  Xlgwwa  [28  Cyc  116]. 


Memorandum  of  broker  as  within  statute  of  frauds  eee 

rranas,  «t«tttta  of  [20  Cyc  266]. 
Money  paid  broker  on  procuring  volunteer  as  bountr 

see  BountUs  S  1. 
Pawnbroker  see  Pawnbrokers  [30  Cyc  1163]. 
Klgbt  of  broker  to  commission  on  gambling  contrut 

see  aamlng  [20  Cyc  SB2], 
Right  of  shipping  broker  to  lien  see  Kulnw  Xlm 

[26  Cyc  7581. 
Ship  broker  in  general  see  ■talpptnff  [36  Cyc  57,  SS]. 
Supercargo  as  broker  see  Bhlppug  [36  Cyc  382]. 
Taxation  of  property  In  possession  of  broker- see  Tus- 

tlon  [37  Cyc  796]. 
Usury  as  defense  to  notes  sold  by  broker  for  maker  sm 

Vbwt  [39  Cyc  936]. 


L  DEFnrmoNS,  distinctions,  and  general  natitbe 

custody  of  which  be  has  no  concern     an  agent 


[5  1]  A.  Definitions — 1.  In  GeneraL  A  broker 
is  one  who  is  engaged  for  others  on  a  commission 
negotiating  contracts  relative  to  property  vith  the 


employed  to  make  bazgains  and  contracts  between 
other  persons  in  matters  of  trade^  eommeroe,  and 


1.  Rodman  v.  Manning,  63  Or.  336, 
S38,  S9  P  657,  1135,  20  LRANS  1158 

iquot  Cyc] ;  Bouvier  L.,  D.  [quot 
little  Rock  V.  Barton,  33  Ark.  436, 
44B;  Gast  v.  Buckley.  64  SW  632,  633, 
23  KyL  992;  French  v.  Toledo,  81 
Oh.  St.  160,  167,  90  NB  160,  25  LRA 
NS  748].  See  also  Braun  v.  Chicago, 
110  111.  186;  Hlgglns  v.  Grlndrod,  16 
Phlla.  (Pa.)  200;  Pott  v.  Turner,  6 
BIng.  702,  19  ECL  316,  ISO  Reprint 
1451. 

[a]    Other     aefliiltlons^<  1 )  "A 

special  agent  [who]  derives  his 
power   ana   authority    to    bind  his 

Krincipal  from  the  instruction  given 
Im  by  his  principal."  Clark  v.  Cum- 
mlng.  77  Ga.  64.  67,  4  AmSR  72  [clt 
Bracket!  v.  Amertcus  Grocery  Co., 
127  Ga.  672,  56  SE  762].  (2)  "One 
whose  occupation  It  Is  to  bring  par- 
ties together  to  bargain,  or  to  bar- 
gain for  them,  in  matters  of  trade, 
commerce,  or  navigation."  Mechem 
Agency  S  13  [quot  Turner  v.  Crump- 
ton.  21  N.  D.  294,  299,  130  NW  937, 
AnnCa8l913C  1016].  (3)  "One  who 
makes  a  bargain  for  another,  and 
receives  a  commission  for  so  doing." 
Saladin  v.  Hltchell.  4B  111.  79,  fS; 
Graham  v.  Duckwall,  6  Ky.  pp.  496, 
498  [both  qnot  Lord  Chief  Justice 
Tlndal]:  Burrill  L.  D.   [quot  Little 


Rock  V.  Barton,  33  Ark.  436,  445]. 
<4)  "Webster  defines  a  broker  as: 
1.  One  who  transacts  business  for 
another;  an  agent.  2.  An  agent  em- 
ployed to  effect  bargains  and  con- 
tracts as  a  middle  man,  or  negotiate 
between  other  persons  for  a  com- 
pensation commonly  called  broker- 
age." Little  Rock  v.  Barton,  38  Ark. 
436.  444,  447.  (6)  "A  person  whose 
business  it  Is  to  bring  buyer  and 
seller  together."  Keys  v,  Johnson.  68 
Pa.  42.  43  [clt  Pierce  v.  Nichols,  50 
Tex.  Civ.  A.  443,  110  SW  206].  (6> 
"One  whose  occupation  It  Is  to  bring 
parties  to  a  bargain  or  to  bargain 
for  them  In  matters  of  trade  or  com- 
merce." Tounker  v.  Western  Union 
Tel.  Co..  146  Iowa  499,  509.  125  NW 
677.  (7)  "One  who  acts  as  agent, 
middleman,  or  negotiator  between 
other  persons."  State  v.  Mitchell. 
96  Miss.  259,  274,  51  S  4,  26  LRANS 
1072,  AnnCasl912B  309.  (8)  "Per- 
sons employed  among  merchants  to 
make  contracts  between  them  and 
fix  the  exchange  for  payment  of 
wares  sold  or  oought."  5  Comyns 
Dig.  78  [quot  Little  Rock  v.  Barton, 
supra].  (9)  "One  who.  In  the  ca- 
pacity of  an  agent,  brings  buyer  and 
seller  together  for  a  compensation 
commonly  called  brokerage."  Kan- 


sas City  v.  McDonald.  (Mo.)  175  SW 
917,  919. 

[b]  Origin  and  erolntloiL  (1)  at 

the  definitions  of  "broker"  see  Lit- 
tle Rock  V.  Barton,  83  Ark.  436.  (2) 
The  term  "broker*  Is  derived  from 
the  Anglo-Saxon  word  stgnifyin'f  to 
use.  Schaul  v.  Charlotte,  tlS  N.  C. 
733,  24  SB  526. 

[c]  "The  Um  'broker*  la  tti 
largest  sense  Is  applied  to  a  spedal- 
Ist  who  acts  as  the  medium  of  nego- 
tlatins  and  contracting  any  kind  of 
bargain.  Thus  there  are  ship  brok- 
ers. Insurance  brokers,  real  esUtt 
brokers,  etc.  The  term  Is  howevtr 
emphatically  applied  to  persons 
whose  business  It  is  to  negotiate 
and  effect  contracts  of  sale  between 
merchants."  Hamberger  v.  Marcus. 
157  Pa.  133,  138.  27  A  681,  37  AmSB 
719. 

[d]  A  party  acting  as  tha  Bgni 
of  botb  Dorrower   and   leader  and 

whose  only  interest  in  the  transac- 
tion is  that  of  a  commission,  Is,  m 
law,  a  broker.  Morehouse  v.  'Winter, 
169  III.  A.  296. 

[e]  Bmplojmsal  agMrts. — A  pei^ 
son  who  hires  or  procures  for  an- 
other persons  to  be  employed  hj  bjm 
In  the  laying  out  and  surveyinK  o'  » 
line  of  railway  is  not  a  broker.  Mil- 


For  later  oasas.  dsTslopawnts  and  tibMagt  in  the  law  see  cumulative  AnnotaUons,  same  tltly  iu«e  and  naie  number. 

Digitized  by  V^OOglC 


§§1-5] 


BBOKEBS 


[9C.J.]  609. 


DATigation  for  a  eompensation  eommonly  called 
brokerage.'  A  person  is  not  a  broker  who  has  pos- 
session and  absolute  control  of  merehandise  shipped 
to  him  to  sell  and  to  collect  the  price or  who  is  a 
salaried  agent  and  not  acting  for  a  fee  or  rate  per 
cent  for  others;*  or  who  acts  for  one  principal  to 
the  exclusion  of  all  others;''  or  who  transacts  busi- 
ness, not  for  some  other  party,  but  for  himself." 

Brokers  are  of  many  kinds,  the  most  important  of 
vhieh  are:  Exchange  brokers,  insurance  brokers, 
bill  and  note  brokers,  pawnbrokers,  real  estate 
brokers,  ship  brokers,  stockbrokers,  and  merchandise 
brokers.' 

Pambroker.  A  person  who  makes  it  his  business 
or  occupation  to  loan  money  at  interest,  the  repay- 
ment of  tike  loan  and  the  paymmt  of  the  interest 
■being  secured  by  a  pledge  or  pawn  of  personal 
property  is  a  pawnbroker. 

nne  land  broker.  A  person  engaged  as  a  middle- 
man, whose  business  it  is  to  bring  sellers  and  pur- 
chasers of  pine  land  together,  ana  to  induce  a  sale 
for  which  be  chuges  a  commiBsion  from  one  or  both 
parties  has  been  defined  to  be  a  pine  land  broker.* 


[$  2}  2.  Brokerage  or  Brocage.  This  term  is  com- 
monly used  to  designate  the  commission  or  compen- 
sation paid  to  brokers  for  their  services,"*  or  the 
trade  or  occupation  of  a  broker." 

3]  3.  Bill  and  Note  Broker.  A  broker  who 
negotiates  the  purchase  and  sale  of  bills  of  exchange 
and  promissory  notes  is  tenned  a  bill  and  note 
broker.** 

An  exchange  broker  is  a  broker  who  negotiates 
bills  of  exchange  drawn  on  foreign  countries  or  on 
other  places  in  this  country.*^ 

[$  4]  i.  OuBtomhonse  Broker.  A  customhouse 
broker  is  a  person  authorized  to  act  for  parties,  at 
their  option,  in  the  entry  or  clearance  of  ships 
and  the  transaction  of  general  business.** 

[i5]  6.  Insnrance  Broker."  An  insurance  broker 
is  one  who  acts  as  middleman  between  the  insured 
and  the  insurer;  one  who  solicits  contracts  from 
the  public  under  no  employment  from  any  special 
company,  but,  having  secured  an  order,  places  the 
insurance  with  the  company  selected  by  the  insured 
or,  in  the  absence  of  any  selection  by  him,  then 
with  the  company  selected  by  such  broker.^ 


ford  V.  Hushes,  19  M.  &  W.  1T4,  163 

Reprint  1148.  _ 
[f]   A  pwson  «attploj*A  to  ■•ttl* 

a  ^Iftlm,  against  a  city  for  which  he 
was  to  receive  a  certain  percentage 
of  the  amount  obtained  was  not  a 
broker  so  as  not  to  be  entitled  to 
recover  for  his  services  unless  they 
were  successful.  Miller  v.  Haskell, 
ITS  Mass.  312,  60  NB  982. 

Who  are  Inroksra  within  lloeiUM  or 
tftz  laws  see  Infra  S  15. 

a.  Story  Agency  5  28  [quot  Payne 
r.  Ponder.  129  Ga.  283,  28ft,  77  SE 
J!;  Alt  V.  Doscher,  102  App.  Dlv.  344, 
317.  92  NTS  439  (aff  186  N.  Y.  566 
mem,  79  NE  1100  mem);  Turner  v. 
Crumpton.  21  N.  D.  294,  299,  130  NW 
SIT.  AnnCa«1913C  lOlBJ;  Webster 
Int  D.  [quot  French  v.  Toledo,  81 
Oh.  St.  160,  167,  90  NB  160,  26 
LRAN'S  748] :  Richmond  v.  Blake, 
132  U.  S.  592.  598,  10  SCt  204,  33  L.  ed. 
481;  Warren  v.  Shook,  91  V.  S.  704, 
710.  23  L.  ed.  421;  New  Roads  Oil* 
mill,  etc.,  Co.  V.  Kline.  154  Fed.  296. 
302.  83  CCA  1;  Northmp  v.  Shook, 
18  P.  Gas.  No.  10,329,  10  Blatchf. 
243,  251;  U.  S.  v.  FIsk,  26  F.  Cas.  No. 
1S,104,  13  FittsbLegJ  (Pa.)  110  [afC 
3  Wall.  (U.  S.)  446,  18  L.  ed.  243]; 
U.  S.  V.  Simons,  27  F.  Cas.  No, 
16.291.  1  Abb.  470,  473,  7  Phila.  (Pa.) 
(07;  Stevens  v.  Bailey,  149  Ala.  266, 
261,  42  8  740;  Stratford  v.  Mont- 
Komery.  110  Ala.  619,  626,  20  S  127; 
Little  Rock  V.  Barton,  33  Ark.  436, 
445  [cit  Russell  Factors  3,  4];  Bau 
Claire  Canning  Co.  v.  Western  Brok- 
erage Co..  213  111.  661,  583,  73  NB 
434;  Douthart  v.  Congdon,  197  111. 
143.  350,  64  NB  348.  90  AmSR  167; 
Braun  v.  Chicago,  110  HI.  186,  194; 
Saladln  V.  Mitchell,  45  .111.  79,  83; 
Henderson  v.  State,  50  Ind.  234,  239: 
Haas  V.  Ruston,  14  Ind.  A.  8,  42  NB 
298,  301,  66  AmSR  288;  Graham  v. 
Duckwall,  8  Bush  (Ky.)  12,  16,  6 
Ey.  Op.  49B,  498:  HIncklMr  v.  Arey, 
17  He.  tit,  SS4:  Stout  v.  Humphrey, 
«  N.  J.  L.  4S6,  440.  56  A  281:  Htlll- 
ken  Woodward,  64  N.  J.  L  444, 
418.  45.  A  T9S;  Hedden  v.  Shepherd, 
»  N.  J.  aS4,  S40;  HigglnB  v. 
Hoore.  34  N.  Y.  417,  418:^Tckoff 
T.  BiBsell,  24  Ajpp.  ptv.  ««.  «S,  48 
NTS  1018:  Conflict  V,  Cowdrey.  67 
N.  T.  Super.  66,  67,  6  NTS  187  [rev 
on  other  grounds  123  N.  T.  463,  25 
NE  946);  White  v.  Brownell.  3  Abb 
PrNS  (N.  Y.)  318,  326  [aff  2  Daly 
329,  4  AbbPrNS  162];  Portland  v. 
O'Neill.  1  Or.  218,  219;  Parker  v. 
Talker,  86  Tenn.  566,  668,  8  SW 
391;  Sute  v.  I>uncan,  16  Lea  (Tenn.) 
li.  78;  Sp«arB  v.  Loague,  6  Coldw. 
(Tenn.)  420,  422;  Adklns  v.  Rich- 
mond. 98  Va.  91,  94,  S4  SB  967.  81 
AmSR  705,  47  LRA  588;  Bdgerton  v. 
Hlchela,  ti  Wis.  124,  120,  26  NW  748, 
U  NW  408;  Saktf  t.  State,  t*  Wla. 


368,  377,  12  NW  12:  Pott  T.  Turner, 
6  Blng.  !r02,  706,  1»  BCL  816,  ISO  Re- 
print 1461. 

3.  Sinclair  v.  National  Surety  Co., 
132  Iowa  649.  107  NW  184. 

4.  Rodman  v.  Mannon,  S3  Or.  336, 
99  P  667,  1136,  20  LRANS  1168;  Port- 
land V.  O'Neill,  1  Or.  218. 

6.  Lake  Charles  v.  Eouttable  Li. 
Assur.  Soc,  114  La.  836.  38  S  678. 

[a]  "A  trarallxig  salesmaB  who 
exhibits  samples  of  and  takes  orders 
from  purchasers  Cor  his  employer's 
goods  is  not.  In  a  technical  or  pop- 
ular sense,  a  broker  .  .  .  although 
he  may  be  compensated  for  his 
services  by  commissions  on  the  sales 
so  effected  by  him."  Hamberger  v. 
Marcus,  157  Pa.  113,  189,  27  A  681, 
37  AmSR  719. 

[b]  A  pemoa  employed  to  flad  a 
ptuohaser  for  a  oertaln  business  and 
also  to  oondnot  the  hnslness  for  half 
of  the  net  profits  and  to  be  entitled 
to  half  the  net  proceeds  of  a  sale, 
regardless  of  whether  he  was  a  pro- 
curing cause  thereof.  Is  not  a  broker 
but  a  servant  for  a  nxed  period.  Mc- 
Manama  v.  Dyer,  (Mo.  A.)  176  SW 
1101. 

e.  Oast  V.  Buckley,  64  SW  632, 
23  KyL  992.  To  same  effect  Com.  v. 
Holmes,  11  Pa.  468;  State  v.  Duncan. 
16  Lea  (Tenn.)  76. 

[a]  A  person  «lu>  inure  olalns  or 
proportj  zor  Mawelf  la  not  a  broker. 
Oast  V.  Buckley,  64  SW  632,  23  KyL 
992;  HoUoman  v.  Llndsey,  (Mlas.) 
70  S  81. 

[b]  The  faet  tliat  one  oeeaelonaUy 
operates  on  Ua  own  aooonnt  will  not 
denude  him  of  the  character  of  a 
broker  If  he  really  acts  notoriously 
as  such.  Bragg  v.  Meyer,  4  F.  Cas. 
No.  1,801,  McAll.  408. 

7.  Ayres  v.  Thomas,  116  Cal.  140. 
47  P  1013.  See  also  New  Roads  Oll- 
mlll,  etc.,  Co.  V.  Kline,  164  Fed.  296, 
83  CCA  1. 

8.  See  Pawnbrokers  [30  Cyc 
11641. 

8.  McDonald  t.  Malta,  78  Mich. 
685,  44  NW  387. 

10.  U.  S.— U.  S.  V.  Flsk.  25  F.  Cas. 
No.  16,104.  13  PittabLegJ  (Pa.)  110. 

Ala. — Stratford  v.  Montgomery, 
110  Ala.  619.  20  S  127. 

Ark.— Little  Rock  v.  Barton,  38 
Ark.  436. 

111. — Eau  Claire  Canning  Co.  v. 
Western  Brokerage  Co.,  213  111.  661. 
73  NB  430:  Murray  v.  Doud.  167  111. 
368.  47  NE  717,  69  AmSR  297; 
Saladln  v.  Mitchell,  46  III.  79. 

Ky. — Graham  v.  Duckwall.  8  Bush 
12,  6  Ky.  Op.  496. 

La. — Tete  v.  Lanaux,  46  La.  Ann. 
1343.  14  S  241. 

Mass. — Cadigan  v.  Crabtree,  179 
Mass.  474.  61  NB  87,  88  AmSR  397, 
Gt  LRA  77. 


N.  Y. — ^WyckofC  V.  Bissell,  24  App. 
Dlv.  66,  48  NYS  1018;  Myers  v.  Dean, 
11  Mlac  368,  82  NYS  237  (equiva- 
lent to  "oompensation  for  servlcea 
rendered"). 

N.  C— Schaul  V.  Charlotte,  118  N. 
C.  783,  24  SB  826. 

Va^ — ^Adklns  v.  Richmond,  98  Va. 
91,  34  SB  967,  81  AmSR  705,  47  LRA 
683. 

Rapalje  &  L.  L.  D.;  Wharton  L. 
Lex. 

U.  Rapalje  &  L.  L.  D.  See  also 
Mllford  V.  Hughes,  16  M.  &  W.  174. 
153  Reprint  1148. 

[a]    A  "hTokerage  bnalnsss,"  as 

known  to  Insurance,  is  business 
brought  to  agents  by  outsiders  who 
share  In  the  agent's  commission. 
Weidenaar  v.  New  York  L,  Ins.  Co., 
36  Mont.  S92,  94  P  1. 

Marrlve  brokerage  see  Marriage- 
Brokerage  [26  Cyc  926]. 

13.  Bouvler  L.  D.  [quot  Gast  v. 
Buckley,  64  SW  632,  633,  23  Kylr 
992];  Little  Rock  v.  Barton.  33  Ark. 
436. 

[a]  Other  definitions. — "One  who 
buys  and  sells  notes  and  bills  of  ex- 
change." Little  Rock  V.  Barton.  33 
Ark.  436.  447. 

[b]  The  word  "htoker"  sometimes 
means  In  ordinary  speech  a  dealer 
In  money,  notes,  bills  of  exchange, 
etc.  Schaul  v.  Charlotte,  118  N.  C. 
733,  24  SB  626. 

13.  Little  Rock  v.  Barton,  33  Ark. 
436,  446;  Anderson  L.  D.;  Bouvler 
L.  D. 

[  a  ]    Ofhw  definitions. — ( 1 )  "One 

who  buys  and  sells  uncurrent  money 
and  deals  In  excnanges  relating  to 
money."  Little  Rock  v.  Barton,  33 
Ark.  436,  447.  (2)  Those  "who  make 
and  conclude  bargains  for  others  tn 
matters  of  money  or  merchandise: 
learn  the  rate  of  exchange,  and 
notify  their  employers."  Webster  D. 
fquot  Portland  v.  O'Nell,  10  Or.  218, 
2191. 

14,  Bouvler  L.  D. 

IB.  Inaomnos  arenta  and  broken. 
gWMrelly  see  Insurance  [2S  Cyc 
1427]. 

18.  Fredman  v.  Albert  Lea  Cons. 
F.  A  M.  Ins.  Co..  104  Mtnn,  76,  116 
NW  221,  124  AmSR  608;  Arff  v. 
Star  Fire  Ins.  Co.,  126  N.  Y.  57,  26 

NB  1073.  21  AmSR  721,  10  LRA  609. 

[a]  Other  deflnltlona. — <1)  Insur- 
ance brokers  are  brokers  who  "pro- 
cure Insurance  and  negotiate  be- 
tween Insurers  and  Insured."  Llttlo 
Rock  V.  Barton.  33  Ark.  436.  446.  447 
[clt  Rouvler  L.  D.  224];  Romberg 
V.  Kouther,  27  Misc.  227.  229, 
57  NYS  729.  (2)  "One  who  Is  agent 
In  procuring  Insurance  on  vesaela 
or  against  Are."  Little  Rock  v.  Bar- 
ton, supra.  (3)  "A  jie^son  who  n< 
Kotlatea  eoi^raots  i 
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[S  6]  6.  lforcluuidlMBrok«r;  OOniinw^  Broker. 

A  broker  who  bays  and  sells  goods  and  n^tiates 
between  the  buyer  and  the  seller,  but  without  hav- 
ing the  custody  of  the  property  is  known  as  a  mer- 
«handise  broker  or  commercial  broker.^^ 

"Floor  broker."  A  broker  who  buys  and  sells 
cotton  on  the  floor  of  the  ezchai^,  and  instead  of 
making  contracts  in  his  own  name  "gives  up"  to 
the  person  with  whom  he  deals  the  name  of  another 
broker  who  signs  the  contract,  acts  as  '  *  floor 
broker"  for  his  principal." 

A  grain  or  prodaco  broker  is  one  who  n^tiates 
sales  of  grain  or  produce*  of  othen  without  having 
its  possession.^" 

Ticket  broker.  A  ticket  broker  ie  a  dealer  in 
railway  and  other  tickets  who  shares  his  commission 
with  his  customer,  or  who  purchases  unused  tickets 
and  coupons  at  cheap  rates  and  sells  them '  at  a 
Blight  advance  but  for  less  than  the  of&cial  priee.** 

[$  7]  7.  Real  EiUte  Broker  or  Agent.  A  real 
■estate  broker  or  agent  is  one  employed  to  negotiate 
the  purchase  or  sale  of  real  property;*^  one  who 
buys  and  sells  lands,  and  obtains  Imus,  ete.,  on 


mortgages;"  one  >who  negotiates  8<lea  of  real  prop- 
erty;^ a  person  who  is,  generally  spewing,  engaged 
in  the  business  of  procuring  pur^aees  or  sales  of 
lands  for  third  persons  on  a  oommission  contingent 
on  success.**  They  are  a  numerous  class,  and  in 
addition  to  the  above  duty  sometimes  procure  loans 
on  mortgage  for  security,  collect  rents,  and  attend  to 
the  letting  and  leasing  of  houses  and  lands." 

8J  8.  Ship  Broker.  One  who  n^tiates  the 
purchase  and  sale  of  ships  and  the  bnainess  of 
freighting  vessels." 

[$  9  J  9.  Stockbroker.  A  stockbroker  is  one  who 
deals  in  the  stock  of  moneyed  corporations  or  in 
other  securities;"  one  employed  to  buy  and  sell 
shares  of  stock  in  inoorporated  oompanies  and  the 
indebtedness  of  governments;^  one  wbo  deals  in 
the  stock  of  moneyed  eorporationa  and  in  other 
securities  for  his  principal.*" 

[i  10]  B.  Distinctiona— 1.  Between  Broker  and 
Other  Agents  Oenerally.'"    Every  broker  is  in  a 
'  sense  an  agent,  but  every  agent  is  not  a  broker.** 
The  chief  feature  whioh  diatinguiidkea  a  broker  fzran 
other  elassea  of  agents  is  that  he  is  an  intermediary 


is  asent  for  both  parties,"  Ander- 
son L.  D.  [quot  Bernhelmer  v.  Lead- 
vllle,  14  Colo.  S18,  24  P  3S2.  3331. 
<4)  '"One  who  la  engaged  in  the  busi- 
ness of  procuring  Insurance  for  such 
persons  as  apply  to  him  for  that 
jservice."  Cooley  Brief  a  on  Insur- 
ance 68  [quot  Monast  v.  Manhattan 
U  Ina  Co..  32  R.  1.  557,  573,  79  A 
982]. 

[  b  ]    ■tstntory  a«flnltions. — ( 1 ) 

Predman  v.  Albert  Lea  Cons.  F.  &  M. 
Ins.  Co..  104  Minn.  75.  116  NW  231, 
124  AmSR  608  (Rev.  L..  (1905)  S 
162(»:  Edwards  v.  Home  Ins.  Co..  100 
Mo.  A.  695,  73  SW  881  (construing 
Rev.  3t.  [1899]  1  7997).  (2)  Section 
216  of  an  ordinance  of  Chicago, 
passed  June  11,  1897.  deflnea  an  "Tn- 
surance  broker"  as  one  engaged  In 
soliciting,  procuring,  or  placing,  for 
a  CO nsl aeration,  insurance  on  lives, 
■or  on  buildings  or  other  property, 
either  directly  or  through  any  other 
broker,  or  tnrough  any  Insurance 
agent.  In  or  with  any  insurance  com- 
pany or  association  other  than  an  in- 
surance company  or  association  of 
whlrh  the  one  soliciting,  procuring, 
or  placing  the  insurance  In  any  case 
shall  he  the  duly  authorised  agent. 
Banta  v.  Chicago.  172  III.  204,  60 
NB  23X.  40  LRA  611;  O'Neill  v.  Sin- 
-clalr,  168  III.  616,  S9  NE  124. 

[cj  A  pnaon  w^  Is  MttplOTed  'bj 
MM  oompanj  to  represent  It  In  so- 
liciting applications  for  Insurance, 
with  authority  to  write  and  Issue 
policies.  Is  not  an  "Insurance  broker" 
subject  to  a  city  ordinance  applica- 
ble only  to  Insurance  brokers.  Bern- 
helmer  v.  Leadvllle,  14  Colo.  618,  24 
P  832. 

[d]  Ob*  who  solleits  lasanse* 
tm  a  flm  of  vaawal  lajiiitMioe 
agWBts  and  for  them  alone,  and  who 
receives  for  hie  compensation  a  por- 
tion of  the  commlsBions  paid  by  the 
Insurance  companies  on  the  bualnaas 
so  Bollelted.  and  who  does  not  other- 
wise engage  in  any  insurance  busi- 
ness, is  not  an  Insurance  broker. 
'Olmrdeau  v.  Atlanta.  2  Oa.  A  228, 
68  SE  314. 

[e]  There  la  a  well  nvdsrstood 
•dlstuotloa  iMtWMB  ^nusnramoe 
agents'*  aad  'Inannuioo  hrokors." — 
"unless  otherwise  provided,  an  in- 
surance broker  represents  the  In- 
sured, although  he  may  represent 
either  the  insured  or  the  Insurer,  or 
both,  for  certain  purpo*!ie8.  It  Is  a 
question  of  fact  to  be  determined  by 
the  evidence.  He  may  be  the  agent 
of  the  Insurer  for  the  purpose  of  de- 
livering the  policy  and  collecting 
the  premiums,  for  the  coHeo.tton  of 
the  premiums  only,  or  not  even  for 
that  purpose.  An  Insurance 
company  is  bound  by  the  knowledge 


of  Its  agent;  but  It  la  not  bound  by 
the  knowledge  of  a  broker,  unless 
such  knowledge  has  been  actually 
communicated  to  It."  Fredman  v. 
Albert  Lea  F.  &  M.  Ins.  Co.,  104 
Minn.  76,  80,  116  NW  221.  124  AmSR 
608. 

IT.  Black  L.  D.  [quot  Ayres  v. 
Thomas.  116  Cal.  140,  143.  47  P 
1018];  Relnhard  Agency  |  21  [quot 
Turner  v.  Crumpton,  21  N.  D.  294. 
299,  130  NW  937.  AnnCa»1918C  1016]; 
Little  Rock  v.  Barton.  33  Ark.  436; 
Robinson  v.  Corslcana  Cotton  Fac- 
tory, 124  Ky.  436,  99  3W  305.  30  KyL 
580:  Hall  V.  Fay.  15  Fa.  DIst.  207. 

[a]  Other  dotlnittoa. — "One  who 
buys  and  sells  goods;  one  who  ad- 
vances money  at  Interest  upon  goods 
taken  in  pledge."  Little  Rook  v.  Bar- 
ton. 38  Ark.  436.  447. 

[hi  ktatntory  deflattlOB^— O'Kelll 
V.  Sinclair.  163  111.  626.  88  NE  124. 
See  also  Infra  |  16. 

[c]  An  agent  employed  to  sell 
maohlaerr  by   procuring   orders  or 

Eurchasers  therefor  Is  a  commercial 
roker  when  the  contract  of  agency 
neither  gives  nor  contemplates  any 
possession  or  right  of  possesalon  In 
the  agent  to  the  machinery  to  be 
sold.  Southwestern  Port  Huron  Co. 
v.  Wllber,  76  Kan.  176.  88  P  892. 

[d]  "Merehaadlsa  hrokers  nego- 
tiate the  aal*  of  aurehaadlse  with- 
out having  poesesston  er  oontMl  of  it 
as  factors  have.  This  la  the  original 
broker  as  defined  by  the  earlier  law 
writers:  now  mentioned  simply  as  a 
class  of  brokers."  Little  Rock  v. 
Barton.  83  Ark.  486,  446. 

18.  RbH  v.  Carpenter,  78  Misc. 
386,  138  NTS  460. 

le.  Braun  v.  Cniieago,  110  III.  186. 
191.  See  also  Cutler  v.  F«rdridgfl, 
182  III.  A.  850. 

BO.   Centurr  D.  tit  Scalper. 

SI.  Little  Rock  v.  Barton.  82  Ark. 
4X6,  446;  Brauckman  v.  Lelghton,  60 
Mo.  A.  88.  41;  Kramer  v.  Blair,  88 
Va.  4S«.  468.  12  SB  »14. 

Ja]  *'Biohav  or  real  estate  afvat, 
selling  land  on  account  of  the 
owner."  may  apply  to  one  acting  in 
a  single  tranmction,  although  not 
regularly  In  the  bueiness.  Stout  v. 
Humphrey.  69  N.  J.  L.  4S6.  6Fi  A  281. 

88.  Webster  D.  [quot  LHtle  Rock 
V.  Barton.  83  Ark.  4X6,  447]. 

ra]  Statuton-  deflaltton,^fl)  "A 
real  estate  broker  is  one  who,  for 
commission  or  other  compensation. 
Is  engaged  In  the  selling  of  or  ne- 
gotiating sales  of  real  estate  belong- 
ing to  others,  or  obtains  or  places 
Inans  for  others  on  real  entate." 
O'N^'II  V.  Sinclair,  163  111.  626,  SZl, 
39  NE  124  (Chicago  ordinance).  See 
also  Buckley  v.  Humaaon.  60  Minn. 
195.  62  NW  286.  26  AmSR  627,  16 


LRA  422  (setting  out  Chicago  ordi- 
nance). (2)  To  the  same  effect  Is  the 
Chicago  ordinance  of  June  11.  1897. 
I  216.  Banta  v.  Chicago,  172  111.  204, 
50  NE  233,  40  LRA  611. 

38.  Brown  v.  Gllpln.  76  Kan.  77J, 
780,  90  P  267:  Sulflvant  v.  Jahren. 
71  Kan.  127,  79  P  1071;  Halsey  v. 
Monteiro,  92  Va.  681,  683.  24  SG  2SS 
[quot  HcCuUough  v.  Hitchcock.  71 
Conn.  401,  404,  42  A  81  (quot  Brown 
V.  Gllpln.  supra):  Larson  v.  O'Hara, 
98  Minn.  71.  73,  107  NW  821.  IIS 
AmSR  842.  8  AnnCas  849;  Brandmp 
V.  Britten.  11  N.  D.  376.  879,  92  N* 
463]. 

84.  Carstens  v.  McReavy,  I  Wash. 
359,  362.  2S  P  471  [quot  T>onnan  T. 
Adams,  30  Tex.  Civ.  A.  616,  617.  71 
SW  E80]. 

[a]  A,  real  estate  broke*  ia  ess 
who  «ngmg%u  la  the  pnrohaae  anA 
aale  of  reU  eetate  as  a  baBtnoss  and 
occupation,  and  ao  holda  himself  out 
to  the  public  in  that  character  and 
canity.  Chadwfck  v.  Collina,  26  pa. 

85.  Little  Rock  v.  Barton,  S3  Ark. 
486. 

80;.  Little  Rock  v.  Barton.  83  Ark. 
486.  446. 

■hlpplar  wm&KHOj  see  Shipping 

[86  Cyo  11. 

■7.  Webster  T>.  [quot  Little  Rock 
V.  Barton,  33  Ark.  486.  447]. 

88.  Bouvier  L.  D.  [quot  Little 
Rock  V.  Barton,  22  Ark.  426,  446: 
Oast  V.  Buckley,  64  SW  622,  632.  21 
KyL  9921. 

89.  White  V.  Brownell,  2  Daly 
(N.  T.)  329,  887,  4  AbbPrNS  162. 

[a]  «>uiav  defl3dtl0Ba<~(l)  "One 
who,  for  a  commisaton,  attenda  id 
the  purchase  and  aale  of  atocka  .  .  . 
and  other  securities  ...  for  the 
account  of  clients."  Banta  v.  Chi- 
cago, 172  III.  204.  116.  60  NE  633,  44 
LRA  611.  (2)  "A  person,  who  for 
brokerage  and  hire,  negotiates  and 
concludes  barnlns  for  stocks,  is  a 
broker  within  6  Ann.  c.  16."  Jansseo 
v.  Oraen.  4  Burr.  2103.  98  Reprint  97. 

[b]  <«  la  a  eaiuw  of  gtMt 
■ponalMlltlaa.  In  which  punctuality, 
honesty,    and    knowladge    are  re- 
quired.^ White  V.  Brownell,  2  Daly 
(N.  T.)  829.  $»r  4  AbbPrNS  162. 

50.  Aaotlonesr  AtofetawalaheA  bm 
Auctions  and  Auctioneers  I  2  note 
fi  [c], 

51.  Stratford  v.  Montgomery,  116 
Ala.  619,  20  S  127. 

[a]    "All  brokers  are  agvsts,  and 

there  are  certain  well-defined  princi- 
ples of  law  applicable  to  them  u 
such,  and  aa  to  the  different  cluaM 
certain  other  prinatplea  are  anpll- 
cable  deoendent  upon  the  pecullan- 
tiea  of  the  dasa."  Ayrea  v.  Thomsa, 
116  Cal.  140,  148,  47  P  1012. 
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or  middloaan,  and,  ia  effecting  a  sale  or  exchange 
of  property,  acta  in  a  certain  sense  as  the  agent  of 
both  parties  to  the  transaction.^'  Another  oistine- 
tioD  is  that  the  idea  of  ezclnsiveness  enters  into  an 
mployment  of  agency,  while  in  respect  to  a  broker 
there  is  a  holding  out  of  oneself  generally  for  em- 
ployment in  mattem  of  tiadCf  commerce,  and 
uTigation." 

11]  2.  Between  Broker  and  Ftefeor.  The  busi- 
ness of  a  factor  and  a  broker  are  in  many  respects 
unlike,  and  in  some  similar;  they  are  both  agents 
of  the  owner  to  sell  property.^  The  features  which 
nuunly  distinguish  a  factor  from  a  broker  are :  The 
lamer  is  intrusted  with  the  possession,  disposal, 
and  control  of  the  property  and  may  sell  it  in  his 
own  name  and  bind  the  principal;  the  broker  does 
not  usually  have  possession,  disposal,  and  control, 
and  must  sell  in  tiie  name  of  the  prineipal.^  The 


a&  Rodman  T.  Ifannluff,  SS  Or. 
»S,  n  P  6S7.  113S,  20  LRXnS  116S. 

[e]  "An  afwnt  MU9S  Ui  n  ihiimiI>~ 
ite  when  his  work  la  done;  If  he  is 
a  mere  broker,  when  he  produces 
wi  acceptable  caetomer.  If  a  factor, 
an  avent  to  obtain  and  fill  orders, 
vhen  he  haa  made  delivery."  Hall  v. 
Fnnch-Amerlcan  Wine  Co.,  149  App. 
Dlv.  609,  61B,  134  NT3  1E8. 

S3.  Stratford  v.  Montgomery,  110 
Ala.  Sl»,  20  S  127. 

"The  Idea  of  excluslvenees  enters 
Into  an  employment  of  aarency, 
while  with  respect  to  brokers,  there 
Is  a  holding  out  of  one's  self,  gen- 
erally, for  employments  In  matters 
of  'trade,  commerce  and  navigation.' 
It  Is  the  business' or  calling  of  act- 
iDK  or  of  ofCerlng  to  act,  generally, 
as  distinguished  from  isolated  em- 
ployments not  Induced  by  or  result- 
ing; from  the  general  business  or 
CKiiing.  In  determining  whether  par- 
ticular facts  constitute  one  an 
agent,  strictly  so-called,  or  a  broker, 
the  circumstance  that  the  employ- 
menta  are  many  or  few,  cannot  be 
made  the  controlling  test."  Strat- 
ford r.  Montgomery,  110  Ala.  619, 
m.  20  S  127. 

[a]  Parties  eesse  to  be  *'btokers" 
sad  bfsome  "agents"  the  moment 
theyblnd  themselves  to  solicit  busi- 
ness for  one  principal  in  particular 
to  the  exclusion  of  all  others.  Lake 
Charles  v:  Bqultable  L.  Assur.  Soc, 
U|  La.  83S,  38  9  678.  See  also  supra 

[b;     Clerk  dlstlngolaliea^— The 

leading  and  essential  oiSerence  be- 
tween a  "clerk"  and  a  "broker"  Is 
tiiat  the  former  hires  his  services  ex- 
clusively to  one  person,  while  the  lat- 
ter is  employed  to  make  bargains  and 
contracts  between  other  persons  In 
matters  of  trade,  commerce,  and  nav- 
I^tion.  For  the  services  of  the 
former  there  Is  a  fixed,  stated  sal- 
ary, while  for  t^ose  of  the  latter  a 
compensation  commonly  styled 
"brokerage"  Is  allowed.  Tete  v.  L<a- 
naux,  4S         Ann.  1343.  14  S  241. 

34.  Saladln  v.  Mitchell,  45  111.  79. 
„3S.  V.  8.-r-Black  V.  Tucker,  28 
Wall.  321,  IS  L.  ed.  141;  Western 
Express  Co.  v.  U.  B.,  141  Fed  88,  72 
CCA  616. 

Ala.— I«hman  v.  Prltchett.  84  Ala. 
Sll,  4  S  601. 

Ga. — American  Sugar  Reflntnjr  Co. 
v.  HcOhee.  96  Oa.  27,  11  SE  8SS. 

111.— Braun  v.  Chicago,  110  111.  186; 
Cooper's  Glue  Factory  v.  Devoe,  etc., 
Co..  178  111.  A.  298. 

Iowa. — Tovnker  v.  Western  Union 
Tel.  Co.,  146  Iowa  499,  116  NW  677; 
Sinclair  v.  National  Surety  Co.,  132 
Iowa  849,  107  NW  184. 

Ky. — Robinson  v.  Coralcanft  Cotton 
Factory.  124  Ky.  436,  99  SW  805,  30 
KvL  680,  lOa  fiW  869.  31  KyL  527, 
S  LRANS  474,  14  AnnCas  80S  (mer- 
nuindtse  broker  and  Actor  dlstln- 
raished);  Graham  v.  DackwAll,  8 
Bnah  IX.  S  Ky.  Op.  496. 
.  .Hi<fli.— Waser  v.  Whitcomb,  167 

Mich.  68.  1»  NW  67S. 
Ho.— BntlerY.  T»naan,  61  Uo.  n6. 
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80  AraR  796:  Third  Nat. 
Snyder,   10   Ho.   A.  211, 
Bouvler  L.  D.;  8  Kant  Comm 
note  b]. 

N.  J.— Bemahouse  v.  Abbott.  46  N. 
J.  Lu  681,  46  AmR  789. 

N.  M.~aoeBling  v.  Gross,  16  N.  M. 
721,  113  P  608. 

N.  Y. — Hall  V.  French-American 
Wine  Co.,  149  App.  Dlv.  609,  134  NTS 
158;  LAdd  v.  Arkell,  37  N.  T.  Super. 
35. 

N.  C— Latham  v.  Field,  160  N.  C. 
336,  338,  76  SE  261  Jquot  Cyc]. 

N.  V. — Turner  v.  Crumpton,  21  N. 
D.  294,  299,  130  NW  937.  AnnCas 
1913C  1015  and  note  [cit  Cyoj. 

Okl. — People's  Bank  v.  Prick  Co.. 
18  Okl.  179,  73  P  949. 

Pa.— Raeder  v.  Butler.  10  Kulp  323 
^rev  on  other  grounds  19  Pa.  Super, 

Tenn. — Brownell-D  raws  Lumber 
Co.  v.  East  Tennessee  Xjumber  Co., 
3  Tenn.  Civ.  A.  681. 

Wis.— Delafleld  v.  Smith.  101  Wis. 
664,  78  NW  170,  70  AmSR  938;  Ed- 
gerton  v.  Miohels,  66  Wis.  124,  26 
NW  748,  28  NW  408;  Price  v.  Wia- 
consln  Mar.  F.  Ins.  Co.,  43  Wis.  267. 

Eng. — Falrlie  v.  Fenton,  L.  R.  5 
Exch.  169;  Baring  v.  Corrle,  2  B.  & 
Aid.  137,  106  Reprint  317.  2  ERC  391. 

"The  difterenco  between  a  broker 
and  a  factor  is  that  a  broker  Is  a 
mere  negotiator  between  other  par- 
ties, and  does  not  ordinarily  act  In 
his  own  name,  but  in  that  of  his 
employer.  He  ia  not  entrusted  with' 
the  custody  of  goods  which  he  may 
be  employed  to  buy  or  sell,  and  Is  not 
authorized  to  buy  or  sell  them  in 
his  own  name.  On  the  other  hand, 
the  factor  may  buy  or  sell  In  his 
own  name  as  well  as  in  the  name  of 
his  principal,  and  he  Is  entrusted 
with  the  possession,  management, 
control  or  disposal  of  Xhe  goods  to 
be  bought  or  sold,  and  has  a  special 
property  In  them."  Sutton  v.  Kiel 
Cheese,  etc.,  Co.,  166  Ky.  4S6,  468,  169 
SW  950. 

[a]  One  Iwvtaf  As  SMl— Its 
affeney  for  tbs  sale  of  wlna  In  a  cer- 
tain territory,  and  who  Is  required 
to  deliver  It  and  account  to  his  prln— 
cipal,-  is  not  a  broker,  but  Is  a 
factor.  Hall  v.  French-American 
Wine  Co..  149  App.  DIv.  eO^,  134  NTS 
158. 

[b]  OonunJssloii  nunOaat  dlstlii- 
rnlBliea. — fl)  A  eommiaaion  merchant 
differs  from  a  broker  in  that  he  may 
buy  or  sell  In  his  own  name,  and 
very  frequently  does,  without  dis- 
clo5lng  the  name  of  his  principal, 
while  a  broker  has  no  right  to  buy 
or  sell  excApt  In  the  name  of  his 
principal.  -The  commlselon  merchant 
la  intrusted  with  the  management, 
control,  or  dlapoaltlon  of  the  goods 
to  be  bought  or  sold,  and  he'  has  a 
special  property  In  them  and  a  lien 
on  them  for  his  share,  advance,  or 
commission.  The  broker  simply  ne- 
gotiates the  purchase  or  sale  for  the 
principal;  he  has  no  control  of  the 
property.  Edwards  v.  Hoefflnghoff, 
»  Fed.  W  [app  Olsm  149  U.  S.  77B, 


characters  of  factor  and  broker  are,  however,  some- 
times combined,  the  broker  having  possession  of 
that  which  he  is  employed  to  sell,  or  being  empow- 
ered to  obtain  possession  of  that  which  he  is  em- 
ployed to  purchase;  but  in  these  eases  he  is,  prop- 
erly speaking,  a  factor."* 

[$  12]  3.  Between  Stockbroker  and  OrdJnanr 
Broker.  An  ordinary  broker  is  generally  a  mere 
n^otiator,  acting  avowedly  for  another  as  principal 
and  having  neither  the  title  to,  nor  possession  of, 
the  property  bought  or  sold.**  The  functions  of  a. 
stockbroker,  however,  are  in  a  great  majority  of  his 
transactions  much  broader.  He  makes  tiie  purchase- 
in  his  own  name,  frequently  paying  all  or  a  part 
of  the  purchase  price,  and  is  intrusted  with  the  pos- 
session of  the  securities  dealt  in,  receiving  or  deliv- 
ering them  without  the  name  of  lus  prineipal  appear- 
ing in  the  transaction." 
Bank 


13  set  1047,  S7  L.  ed.  961].  (2> 
Brokers  are  not  like  oommlsaloa 
merchants,  empowered  to  buy  and. 
sell,  or  to  lend  or  borrow  money; 
they  simply  procure  sales  or  loans. 
They  nagotiate  bargains,  carry  com- 
munications to  and  from  the  parties 
respectively,  and  the  parties  or  their 
agents  conclude  the  bargains.  Beal 
v.  McKlernan,  6  La.  407. 

SO,  Haas  v.  Ruston,  14  Ind.  A.  8, 
42  NE  298,  56  AmSR  388;  Sutton  v. 
Kiel  Cheese,  etc.,  Co.,  166  Ky.  466, 
169  SW  950. 

"A  broker  may.  In  the  course  of 
a  transaction,  exercise  some  of 
the  functions  of  a  factor  or -of  a 
banker  and  be  none  the  less  a 
broker."  Banta  v.  Chicago,  172  111. 
204,  217,  60  NE  233.  40  LRA  611 
jguot  Cutler  v.  Pardrldge,  182  IIL  A. 


368]. 
[a]  Wlwre 


a  person  serves  Us 


enwloyera  both  aa  a  factor  snd 
broaar,  his  rights  and  liabilities  are 
not  governed  by  the  fact  that  he  acts 
oftener  In  the  one  capacity  than  the 
other,  but  by  the  capacity  In  which 
he  acts  in  the  particular  tranaaotlon 
under  Inquiry.  Green  v.  U.  S..  SB 
Apn.  (D.  C.)  649. 
37.  See  Infra  S  IS. 
88.  Northrup  v.  Shook,  18  F.  Caa, 
No.  10,329,  10  Blatchf.  243;  Banta. 
V.  Chicago,  172  111.  204,  60  NE  233,  40 
LRA  61°. 

[a]  Stookbrokers  are  la  some 
aspaota  an  exoeptlonal  olsas  of 
brokers. — (1)  A  stockbroker  who 
purchases  stocks  for  hia  client  on 
margin  "Is  a  broker  because  he  has 
no  interest  in  the  transaction,  except 
to  the  extent  of  his  commissions 
[Hays  V.  Currie,  3  Sandf.  Ch.  CN.  Y.) 
58S1;  he  la  a  pledgee,  in  that  he 
holds  the  stock,  etc.,  as  security  for 
the  repayment  of  the  money  he  ad- 
vances in  Its  purchase  [see  Infra  { 
46];  so  he  is  a  trustee,  for  the  law 
charges  him  with  the  utmost  hon- 
esty and  good  faith  In  his  transac- 
tions; and  whatever  benefit  arises 
therefrom  inures  to  the  cestui  que 
trust  [Ex  p.  Cooke,  4  Ch.  D.  123; 
Taylor  v.  Plumer,  8  M.  ft  S.  662,  105 
Reprint  7211."  Dos  Passos  StocJc-Br. 
ft  Stock-Exch.  180.  (2)  "It  la 
entirely  clear  that  in  these  transac- 
tions [purchases  on  long  account 
on  margin],  the  party  employed, 
though  ne  belongs  to  a  class  com- 
monly called  "brokers.'  does  not  act 
aa  broker  merely.  In  euch  business 
they  are  more  than  brokers,  accord- 
ing to  the  leml  signification  of  that 
term;  and  an  arguments,  Imputing 
to  them  a  mere  agency  so  far  as 
they  rest  upon  the  facts,  that  they 
are  called  'brokers,'  are  unsound  and 
fallaciouB.  A  broker,  is  a  mere  In- 
termediate agent,  negotiating  be- 
tween buyer  and  seller.  As  broker^ 
he  la  not  entitled  to  the  possession 
of  the  property,  which  Is  the  subject 
of  sale  or  purchase;  nor  does  he.  In 
the  character  of  broker,  receive  or 
pay  the  price,  nor  Is  he  authorized 
to  do  so.  It  is  his  office  to  negotl^e 
contracts  between  othn-s,  1rtil»^4& 
Digitized  by  VjUUSlvL 
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[^13]  0.  Oenoral  Natim  of  fooker.  A  broker 
is,  strictly  speaking,  a  middleman  or  intermediate 
negotiator  between  the  parties;^  be  is  not  in  the 
fiduciary  relation  of  an  agent  to  bis  principal,  but 
must  favor  neither  the  one  nor  the  other  of  the  par- 
ties between  whom  he  effects  a  transaction."  When 
a/eting  in  that  capacity  his  duty  ia  merely  to  bring 


the  contracting  parties  together  for  the  purpose  of 
making  a  contract/^  or,  if  so  authorized,  to  make 
the  contract  for  them."  As  a  broker  he  is  not  en- 
titled to  the  possession  of  the  property  which  is  the 
subject  of  sale  or  parehase,*'  and  does  not  act  is 
his  own  name^  bnt  in  the  name  of  those  who  employ 
him.** 


n.  BEOULATION  OF  BUSINESS" 


14]  A.  License  Tax— 1.  In  OoieraL  By  statute 
in  some  states  the  business  or  occupation  of  broker- 
age is  subject  to  taxation  as  a  privilege.*^  The  im- 
pontim  of  a  license  tax  is  a  valid  exercise  of  the 
police  power  of  the  state,*'  and  the  power  to  tax 
may  lawfully  be  delated  to  a  munioipatity.*' 


15]  2.  Fersona  Liabla  to  Tax.  Any  person 
who  acts  as  middleman  or  n^fotiates  commercial 
transactions  in  behalf  of  clients  is  ordinarily  deemed 
a  broker  within  the  meaning  of  a  statute  or  ordi- 
nance imposing,  a  lieenae  tax  on  brokers.*"  The  term 


carry  Into  execution,  by  performance 
(Hlggins  V.  Moore,  34  N.  Y.  417;  and 
cases  cited).  The  business  we  are 
considering  ia  of  a  widely  different 
character,  to  which  the  whole  re- 
sponsibility of  the  broker  (so  called), 
Is  committed.   In  some  of  its  analo- 

S;les  his  relation  to  the  transaction, 
B  far  more  like  that  of  a  factor 
holding  goods  for  sale,  under  a  del 
credere  commission,  and  under  ad- 
vances to  his  principal.  In  another 
and  similar  view,  his  office  and  duty 
Is  In  the  nature  of  a  trust,  to  be 
executed  for  the  profit  or  loss  of  his 
principal,  conditioned  on  the  perfor- 
mance by  the  principal,  of  his  duty 
to  keep  the  marKinal  security  good; 
and  is  determinaole  at  the  option  of 
either  party."  Morgan  v.  Jaudon,  40 
HowPr  (N.  T.)  866,  378. 

38.  ■  U.  S. — Hooper  v.  Peo.,  156  U. 
S.  648,  15  set  207,  39  L.  ed.  297;  U  S. 
V.  Simons,  27  P.  Caa.  No.  16.291.  I 
Abb.  470,  7  Phlla.  (Pa.)  «07. 

Ark. — LtttlB  Rock  v.  Barton,  3S 
Ark.  436. 

III. — Eau  Claire  Cannlnr  Co.  v. 
Western  BrokeraKe  Co.,  213  111.  061, 
78  NS  430. 

Jnd. — Henderson  v.  State,  60  Ind. 
SS4. 

Iowa. — ^Tounkcr  v.  Wsstsrn  Union 
Tel.  Co.,  146  Iowa  49»,  126  NW  677. 

Ky, — Graham  v.  X>uakwall,  8  Bush 
12,  S  Ky.  Op.  4BS. 

He.— «lnekley  v.  Arey.  27  Me.  262. 

N.  T. — ^Morgan  v.  Jaudon,  40  HowPr 
366. 

N.  C— Latham  v.  Field.  160  N,  C. 
S35,  338,  7fi  SB  251  [Quot  Cyc]. 

N.  D. — Turner  v.  Crumpton,  21  N. 
D.   294,  180  NV  987,  AnnCaal»18C 

1016. 

S.  D. — lAngford  lasenhutn,  28 
S.  D.  461,  4»,  184  NW  889  [quot 

. — Edgerton  v.  MIchels,  66  Wis. 
124.  26  NW  748.  28  NW  408. 

[a]  *V»  Is  •■■•ntlally  a  inlddlsniaB 
ov  go-between." — Mechem  Agency 
fi  17  [quot  Turner  v.  Crumpton,  21  N. 
b.  294,  299.  130  NW  937,  AnnCas 
1913C  1015]. 

[b]  "A  middleman  .  .  .  Is  a 
broker  whose  duties  are  limited  by 
his  contract  to  findlYig  and  producing 
a  purchaser  able,  ready,  and  willing 
to  accept  hla  client's  terms,  or  to 
effect  a  transaction  with  his  client 
upon'  any  terms  satisfactory  to 
both."  Langford  v.  Issenhuth,  28  S. 
D.  451,  463,  134  NW  889. 

40.  U.  a. — Hooper  v.  Peo.,  155  U. 
8.  648,  15  set  207,  39  L  ed.  297. 

La. — Beal  v.  McKlernan,  6  La.  407 
[cit  Civ.  Code  art  2987]. 

N.  C— Latham  v.  Field,  160  N.  C. 
835.  338,  76  SE  251   [quot  Cyc]. 

N.  D. — Turner  v,  Crumpton.  21  N. 
D.  294,  299,  130  NW  937,  AnnCas 
1913C  1015  [quot  Cyc], 

S.  D. — Langford  v.  Issenhuth.  28 
8.  D.  451,  463,  134  NW  889  [quot 
CycT. 

UsatltT  of  pTtodpal  see  Infra  j 
20. 

41.  StapD  V.  Godfrey.  158  Iowa 
176,  139  NW  893;  Turner  v.  Crump- 
ton, 21  N.  D.  294.  299,  130  NW  937, 
AnnCasl91XC  1016  [quot  Mscham 
Agency  i  927];  Keys  v,  Johnson,  68 


Pa.  42;  Jackson  v.  Butler,  21  Tex. 
Civ.  A.  379,  Bl  SW  1096. 

[a]  "A  nal  •state  broker  (1) 
strictly  speaking  Is  but  a  middleman 
whose  ofnce  it  is  to  bring  the  prin- 
cipals together,  with  the  understand- 
ing that  they  are  to  negotiate  with 
each  other,  and  trade  upon  such 
terms  as  may  be  mutually  satisfac- 
tory." Handley  v.  Schaffer,  177  Ala. 
636,  651.  59  S  286  [quot  Shannon  v. 
Lee,  178  Ala.  463.  466.  60  S  991.  (2) 
But  real  estate  brokers  are  "middle- 
men" In  respect  to  a  sale  of  property 
only  where  they  merely  bring  the 
parties  together  to  deal  for  them- 
selves and  stand  indifferent  between 
them,  without  having  undertaken  to 
act  as  agent  for  eithar.  Oeddea  v. 
Van  Rhee,  1X8  Minn.  617,  148  NW 
549. 

48.  Turner  v.  Crumpton,  21  N.  D. 
294,  299,  130  NW  937  AnnCasl913C 
1016  [quot  Mechem  Agency  §  927]_. 

43.  U.  S.— Northrup  v.  Shook.  18 
F.  Cas.  No.  10,329,  10  Blatchf.  243. 

Ark. — LItUe  Rock  v.  Barton,  33 
Ark.  436. 

III. — Eau  Claire  Canning  Co.  v. 
Western  Brokerage  Co.,  213  111.  561, 
73  NB  4S0;  Braun  t.  Chicago,  110  111. 
186. 

Ky.— Oast  v.  Buckley,  64  SW  632, 
23  KyL  992;  Graham  v.  Duckwalt,  8 
Bush  12,  S  Ky.  Op.  498. 

N.  T. — Morgan  v.  Jaudon,  40  How 
Pr  366. 

N.  C— Schaul  v.  Charlotte.  118  N. 

C.  738,  24  SB  626. 

N.  D. — Turner  v.  <^iimpton.  Si  N. 

D.  294,   180  NW  8ST,  AnnCaslS18C 

1015. 

Wis. — EJdgerton  v.  Hlchele.  66  Wis. 
124.  26  NW  748,  28  NW  408, 

[a]    "X«  takM  no  poMMsloii,  as 

broker,  of  the  subject-matter  of  the 
negotiations."  Webster  Int.  D.  [quot 
French  v.  Toledo,  81  Oh.  St.  160, 
161.  90  NE  160.  25  LRANS  7481. 

44.  Ark. — Little  Rock  v.  Barton, 
33  Ark.  436. 

111. — Eau  Claire  Canning  Co.  v. 
Western  Brokerage  Co.,  213  III.  661, 
73  NE  430;  Saladln  v.  Mitchell,  45  111. 
79. 

Ind. — Henderson  v.  State,  60  Ind. 
284:  Haas  v.  Ruston,  14  Ind.  A.  8. 
42  NE  298,  56  AmSR  288. 

Ky. — Graham  v.  Duckwall,  8  Bush 
12.  6  Ky.  Op.  496. 

N.  J.— Hedden  V.  Shepherd.  29  N. 
J.  L.  334. 

N.  T. — Southack  V.  Lane,  28  Misc. 
516.  62  NTS  687,  688  [rev  on  other 
grounds  32  Misc.  141,  65  NTS  6291. 

N.  C— Schaul  V.  Charlotte,  118  N. 

C.  733.  24  SB  626. 

N.  D. — Turner  v.  Crumpton,  21  N. 

D.  294.  130  NW  937,  AnnCaal913C 
1015;  Robblns  v.  Maher,  14  N.  D.  228, 
103  NW  755  (holding  that  a  broker 
employed  to  negotiate  a  sale  of  grain 
for  future  delivery  has  no.authorlty, 
without  his  principal's  consent,  to 
make  the  contract  for  such  sale  in 
his  own  name). 

Tenn. — Parker  v.  Walker,  86  Tenn. 
566.  8  SW  391. 

Wis. — Bdgerton  v.  MIchels,  66  Wis. 
124.  26  NW  748,  28  NW  408. 


■toclAzofcan 

supra  I  12. 


a]    Bought    aad    sold  aotos. — 

ere  he  Is  employed  to  buy  and 
sell  goods.  It  Is  the  custom  to  give 
to  the  buyer  a  note  of  the  sale,  called 
a  sold  note,  and  to  the  seller  a  like 
note,  called  a  bought  note.  In  his  own 
name,  aa  agent  of  each,  whereby  they 
are  respectively  bound,  if  he  has  not 
exceeded  his  authority."  Saladln  v. 
Mitchell,  46  111.  79,  83. 

45.  megiiiatloiL  of  loaa  hmksti^ 
oommlssloas  see  Infra  f  77. 
aequlremsnt  of  writtsB  aatluwli^ 

tloB  see  infra  19  19,  60. 
_46.  See  statutory  provisions;  and 
Wlltse  v.  State,  8  Helsk.  <Tenn.)  644 
(holding  that  the  occupation  of  a 
real  estate  broker  Is  ntoject.  under 
the  constitution,  to  taxation  as  a 
privilege).  But  see  Nott  v.  Papet.  IS 
La.  806  (holding  that  brokera  were 
not  llcensod  In  I^ulslana).  8e«  also 
infra  9  18  note  68. 

lilOMMSs  la  gsnsral  see  Licenses 
[26  Cyc  592]. 

Offenss  of  traasaeUar  bnslness 
without  a  UoMM  Me  Infra  I  16. 

Vrestunpttom  aa  to  Uosaaa  see  infra 

9  lie. 

Xlglit  of  wH'tMHf*^  hroksr  to  r»- 
oove*  eowmlssloua  see  infra  i  65. 

47.  Little  Rock  v.  Barton,  33  Ark. 
436  (city  ordinance):  Banta  v.  Chi- 
cago, 172  111.  204.  50  NE  238,  40  LRA 
611  (holding  that  the  imposition  of 
a  license  and  pajrment  of  a  fee  there- 
for as  a  condition  precedent  to  con> 
ducting  a  brokerage  business  Is  a 
lawful  exercise  of  municipal  power, 
whether  It  is  for  the  purpose  of 
regulation  or  for  the  production  of 
revenue):  Braun  v.  Chicago,  110  111. 
186  (city  ordinance);  St.  Louis  v. 
McCann.  167  Ho.  801,  67  SW  lOK 
(city  ordlnuioe).  And  aee  generally 
Constitutional  iMr  [8  C^o  863  et 
seq]. 

[al  A.  ree^t  or  lions*  fnna  ths 
treasurer  la  not  such  a  license  as 
authorises  a  real  estate  broker  to 
act,  80  as  to  relieve  him  from  the 
penalties  of  the  Pennsylvania  act  of 
May  27,  1841  (P.  L.  396),  and  the 
Act  of  April  10.  1849  (P.  L.  670).  and 
to  enable  him  to  recover  commis- 
sions as  such.  Jadwln  v.  Hurler,  10 
Pa  Super.  104. 

UesBM  of  1»0fcsn  aanged  la  ta- 
tsratato  oonmMM  see  Commercs  {7 
Cyc  444]. 

48.  Braun  v.  ChlCMCO,  110  111.  181 
(holding  that  In  the  wsenee  of  any 
constitutional  restriction  ths  legis- 
lature may  auUiorlso  municipalities 
to  demand  and  collect  a  license  fee 
or  tax  of  all  persons  pursuing  the 
business  of  brokers  within  their  lim- 
its, and  prohibit  the  exercise  of  sudi 
business  by  broker*  without  a 
license). 

4a.  See  cases  infra  this  note  and 
notes  60—66. 

[a]  A  broker  wlttiin  the  meaalsr 
of  a  lloena*  tax  law  has  been  asfUted 

as  "every  person  or  firm,  who  buys  or 
sells  script,  bonds  or  exchange,  paya 
taxes  at  a  discount  or  profit,  shall  b« 
considered  a  broker."  Little  Rock  v. 
Barton.  83  Ark.  486.  437  (construlnc 
reaolutton  of  the  city  of  Little  Rock). 

[b]  An  aneUOBMT  Is  not  a  broker. 


For  lator  oaeos*  Aonlopments  and  ahaagas  In  the  law  see  cumulative  Annotations, 
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ineludes  stockbrokers,"  real  estate  brokers,^  and  I  commercial  or  merchandise  brokers."'    One  who, 

Wllltefl  V.  ElUa.  2  H.  Bl.  6S5,  126  Re- 
print M. 

[c]  Aa  axOluuv*  tooku,  licansed 
is  such  under  th«  Pennsylvania  act 
of  Hay  27.  1841,  who  buys  notes, 
drafts,  acceptances,  and  other  securi- 
ties In  the  nature  thereof,  with  bis 
«wn, funds,  and  not  to  sell  again.  Is 
BOt  subject  to  the  tax  or  penalty  un- 
]KiB«d  by  that  act  on  such  as  follow 
the  business  of  a  bill  broker  without 
a  speoltic  license  therefor.  Com.  t. 
Holmes,  11  Pa.  489. 

[d]  Ax  tBannaae  affeat  employed 
hr  one  company  to  represent  It  in 
•oIldtlnK  applications  for  Insurance, 
with  authority  to  write  and  to  Issue 
policies.  Is  not  an  Insurance  broker, 
nor  subjeot  to  a  city  ordinance  re- 
fluirliiK  Insurance  brokers  to  pay  a 
license  fee.  Bernheimer  t.  Leaaville, 
U  Colo.  518.  24  P  232.  See  also  Mc- 
Klnney  v.  Alton,  41  111.  A.  808. 


[e]  A  sblp  broker,  or  one  who  ob> 
tains  on  commission  fi-elght  and  pas- 
misers  for  vessels,  is  not  a  broker. 
Gibbons  V.  Rule,  4  Blngr.  801,  13  ECI^ 
514.  ISO  Reprint  788. 

[f]  0mm  vlw  MUa  kis  on  veo»- 

mw  Is  not  a  broker.  Brooks  v.  Pol- 
lard, 38  Ala.  878:  State  v.  Duncan, 
1<  Lea  (Tenn.)  76. 

fri  A  eoipoxatlOB  does  aot  be- 
«asie  a  taoksv  (1)  by  transacting 
for  itself  the  business  which  its 
charter  authorises  It  to  do,  and  Its 
president  and  directors  In  dolntf  and 
directing  Its  business  are  not  liable 
to  the  penalty  prescribed  for  a  fail- 
ure to  take  out  a  broker's  license. 
Henderson  v.  State,  SO  Ind.  234.  (2) 
A  banking  corporation  licensed  to 
discount  paper,  purchase  bills  of  ex- 
change, etc.,  need  not  take  out  a 
broker's  license,  Bradley  v.  State 
Bank.  20  Ind.  G28;  Smith  v.  State 
Bank.  18  Ind.  327.  <8)  The  words, 
"any  Individual  or  copartnership,"  do 
not  Include  corporations,  as  used  In 
the  Pennsylvania  act  of  Uay  27,  1841 
(P.  L.  398),  directing  the  treasurer, 
on  the  payment  of  a  certain  suni,  to 
ffrant  to  the  individual  or  copartner- 
ship paring  It,  a  commission,  under 
the  seat  of  the  county,  authorising 
htm  or  them  to  purchase,  and  to  sell 
4s  agents,  or  for  the  use  and  benefit 
of  others  In  the  city  or  county  to  be 
designated.  Com.  v.  Real  Eat,  Trust 
Co.,  26  Pa.  Super.  149  [aft  211  Pa. 
SI,  eo  A  Sfill. 

[h]  Power  to  Ueense  aad  to  regu- 
late ohattol  mortrage  and  salary  loan 
hroken  does  not  authorise  the  ex- 
action of  a  license  from  persons  en- 
gaged, otherwise  than  as  brokers.  In 
the  business  of  loaning  money  on 
loans  secured  by  mortgages  on  per- 
sonal property.  French  v.  Toledo,  81 
Oh.  St.  160,  90  NE  160,  28  LRANS 
748. 

[I]  Wlieza  a  broker's  lloenae  1> 
lined  to  a  partnership,  and  one  of 

the  partners  succeeds  to  the  business 
of  the  partnership  on  the  dissolution 
of  the  firm  and  continues  the  busi- 
ness Individually  at  the  same  loca- 
tion, he  is  to  be  considered  a  li- 
censed broker.  Prledland  V.  Isen- 
Steln,  191  111.  A.  109. 

[j]  A  mere  employee  of  a  broker 
Is  not  required  to  take  out  a  license. 
Thorpe  V.  Weber,  191  111.  A.  2. 

PsflnlUoiis  of  brokers  geBsrallT  see 
supra  ti  1-9. 

DO.  Banta  v.  Chicago,  172  III.  204, 
SO  NE  283.  40  LRA  611  (holding 
that  the  phrase  "goods,  wares,  and 
merchandfse"  In  an  ordinance  defln- 
Ing  a  broker  as  one  who.  for  com- 
mission or  other  compensation,  is 
engaged  In  selling  or  negotiating  the 
■ale  of  goods,  wares,  and  merchan- 
dise belonclnc  to  others.  Includes 
corporate  stock  or  other  securities 
subject  to  common  barter,  and  evi- 
d«iced  by  certificates,  bonds,  or 
other  instruments);  Hurtle  v.  Plck- 
ands,  27  111.  A.  270  (so  holding  as  to 
a  broker  In  mining  stock);  Clarke  v. 
Powell,  4  B.  A  Ad.  846,  24  ECL  368. 
110  Reprint  674;  Scott  v.  Jackson,  19 
C  B..  K.  8.  184,  118  184,  144 

t»  C.  J.-38] 


Reprint  737;  Smith  v.  Llndo,  4  C.  B. 
N.  S.  396,  98  ECL  398.  140  Rewint 
1138  [aft  5  C.  B.  N.  S.  687.  94,^L 
587.  141  Reprint  237]. 

[a1  A  rtocKbroksr  is  sot  wltUa  a 
miuuetpal  orOliuuioe  making  It  un- 
lawful for  one' to  do  business  as  a 
broker  without  first  obtaining  a  li- 
cense therefor  and  defining  a  broker 
as  one  engaged,  for  others.  In  nego- 
tiating contracts  relative  to  prop- 
erty, with  the  custody  of  which  ne 
has  no  concern,  for,  although  stocks, 
bonds,  and  securities  are  technically 
only  evidence  of  property,  they  are 
in  the  usual  form  of  speech  regarded 
as  property,  and  the  broker  having 
custody  of  them  is  not  within  the 
ordinance.  Hately  v.  Kiser,  283  111. 
288,  97  NE  661  [rev  162  111.  A.  642, 
and  dlst  Banta  v.  Chicago.  172  III. 
204,  60  NE  283,  40  LRA  811.  where 
It  was  held  that  a  stockbroker  was 
within  a  similar  ordinance  which  did 
not  define  a  broker  as  above]. 

[b]  OorpumUow  as  not  being 
within  a  statute  relating  to  stock- 
brokers see  Com.  v.  Real  Est.  Trust 
Co.,  26  Pa.  Super.  149  [atf  811  Pa. 
61.  60  A  861]. 

[c]  KemlMv  of  exohaage. — ^Un- 
der the  act  of  July  1,  1902  (32  U.  S. 
St.  at  624  c  1362  {  6  par  16), 
which,  after  Imposing  a  license  tax 
of  two  hundred  and  nfty  dollars  on 
general  brokers,  provides  that  the 
Washington    stock    exchange  shall 

Fiay  five  hundred  dollars  per  annum 
n  lieu  of  tax  on  members  thereof 
for  business  done  on  such  exchange, 
a  member  of  the  exchange  who  con- 
fines himself  exclusively  to  busi- 
ness thereon  is  not  a  general  broker 
and  Is  not  therefore  required  to  pay 
a  license  tax.  Lappln  v.  District  of 
Columbia,  22  App.  (D.  C.)  68. 

[d]  An  olKoer  of  a  eonq^aay 
formed  to  earrjr  oa  stookhroklBg  who 
in  the  course  of  business  bought 
stock  for  a  customer  and  signed  the 
bought  and  sold  notes,  the  principals 
not  seeing  one  another  and  no  one 
else  acting  as  broker  In  the  trans- 
action. Is  liable  to  the  penalty  Im- 
posed on  persona  acting  as  brokers 
without  a  license.  Scott  v.  Cousins, 
L.  R.  4  C.  P.  177. 

[e]  On*  who,  at  pnbUo  sale,  dls- 

Sees  of  tax  rooeivaUe  oonnoas  de- 
ohed  from  state  bonds,  but  not 
taken  from  bonds  belonging  to  the 
seller.  Is  not  a  stockbroker  under  Va. 
St.  (Acts  Gen.  Assembly  of  1883- 
1884)  S  66.  requiring  stockbrokers 
to  take  out  a  license,  although  the 
seller  received  compensation  for 
making  the  aala.  Com.  v.  Lucas.  84 
Va.  803.  4  SE  896. 

[f]  BrUUoea  of  teokerafe.— Tes- 
timony that  witness  took  S  to  an 
offlce  used  by  defendant,  that  on  that 
occasion  four  memoranda  were  made 
by  defendant,  each  of  the  sale  by  S 
of  stock  to  the  value  of  £1000  to  a 
person  whose  name  did  not  transpire, 
that  nothing  was  handed  over  at  the 
time,  and  that  witness  did  not  see 
any  money  pass.  Is  evidence  of  an 
acting  by  defendant  as  a  broker. 
Scott  V.  North.  Li.  R.  2  C.  P.  270. 

SI.  Ark. — Little  Rock  v.  Barton, 
33  Ark.  436. 

Ga.' — Horsley  v.  Woodley,  12  Ga. 
A.  466,  78  SE  260  (holding  that  one 
can  carry  on  the  business  of  a  "real- 
estate  dealer,"  within  the  meaning  of 
that  term,  and  as  such  be  subject  to 
the  provisions  of  Civ.  Code  S  978.  al- 
though he  may  not  succeed  In  carry- 
ing through  a  single  sale  which  he 
attempts  to  make;  likewise  oiie  Is 
a  real  estate  dealer  who,  on  his  own 
aocount  and  as  a  business  Independ- 
ent of  that  of  another  real  estate 
agent,  engages  for  a  consideration 
to  aid  others,  whether  the  owners  of 
the  property  or  their  agents,  In  sell- 
ing real  estate  which  Is  offered  for 
sale). 

Minn. — Buckley  v.  Humason,  60 
Minn.  198,  62  NW  886,  38  AmSR  687, 
18  LRA  428   (so  holding,  although 


the  property  In  question  is"  situated 
in  another  state). 

Pa. — Luce  v.  Cook,  227  Pa.  224,  76 
A  1098;  Pittsburgh  v.  Coyle,  24 
PlttsbLegJ  362  (holding  that  persons 
engaged  in  the  sale  of  real  estate 
and  loans  on  mortgages  and  renting 
houses  are  real  est&te  brokers), 

Tenn. — Pile  v.  Carpenter,  118  Tenn. 
288,  99  8W  360;  Blackford  v.  State,  8 
Helak.  688. 

W.  Va.— Cobb  v.  Dnnlevle.  S3  W. 
Va.  398,  60  8S  384. 

But  see  Gllckman  v.  Shallat.  186 
III.  A.  116  (no  statute  so  requiring). 

[a]  A  person  wlio  asfotlatsg  ft 
lease  for  another  Is  not  within  an 
ordinance  which  provides  that  **lt 
shall  not  be  lawful  for  any  person 
to  exercise  within  the  city  the  busi- 
ness of  .  .  .  selling  of  or  negotiating 
sales  of  real  estate  belonging  to 
others  .  .  .  without  a  license."  Ham- 
ilton v.  Harvey.  88  JU.  A.  499. 

[b]  One  emploTed  to  taij  a  pteee 
of  vsal  Mrtato  does  not  thereby  be- 
come a  real  estate  broker,  so  as  to 
oome  within  the  act  requiring  auch 
brokers  to  be  licensed;  and  therefore 
a  contract  to  pay  him  for  his  aerv> 
Icea  cannot  be  repudiated  as  unlaw- 
ful.   Chadwick  V.  Collins.  26  Pa.  188. 

[c]  A  eorporatton  engaged  la  the 
business  of  a  real  estate  broker  must 

Pay  the-  license  fee  required  by  the 
'ennsylvanla  act  of  April  14,  1908. 
Com.  V.  Samuel  Black  Co.,  823  Pa.  74. 
72  A  261  [aff  84  Pa.  Super.  431,  and 
dlst  Com.  V.  Real  Est  Trust  Co.,  211 
Pa.  61,  60  A  611  (aff  28  Ps,  Super. 
149),  which  waa  decided  under  an 
earlier  statute]. 

[d]  BeatOsBee  of  lKroker.-.(l)  The 
fact  that  a  man  living  outside  of  the 
city  of  Chicago  was  interested  with 
a  real  estate  firm  there  In  transac- 
tions In  Chicago  real  estate,  that  he 
made  frequent  trips  to  Indiana  at 
their  Instance  and  made  their  office 
his  headquarters  while  they  were 
putting  trades  through,  does  not 
make  him  a  real  estate  broker,  within 
a  Chicago  ordinance  requiring  such 
brokers  to  take  out  a  license,  where 
he  had  no  desk,  sign,  card,  or  letter- 
head Indicating  that  he  was  engaged 
In  the  real  estate  business  In  Chi- 
cago. Spear  v.  Bull,  49  111.  A.  348. 
(2)  Where  a  resident  of  New  Jersey 
contracts  as  a  real  estate  broker  In 
Pennsylvania  to  sell  real  estate  situ- 
ated In  New  Jersey,  he  Is  not  re- 

aulred  to  have  a  real  estate  broker's 
cense  under  the  Pennsylvania  stat- 
ute to  make  his  contract  valid. 
Callaway  v.  Prettyman,  218  Pa.  298. 
67  A  418. 

[e]  An  InsnranM  agent  Is  also 
carrying  on  the  business  of  selling 
real  estate,  within  s  statute  requir- 
ing registration  and  payment  of  a 
license  tax.  If  he  contracts  for  a  sale 
of  property  on  commissions  and  ren- 
ders services  entitling  him  to  com- 
mission If  he  had  compiled  with  the 
law.  Ford  v.  Thomason,  11  Oa.  A. 
889.  76  SB  269  (oonstrulng  Civ.  Code 
[1910]  fi  978). 

[f]  Amount,  of  ton f— Under  the 
Pennsylvania  statutes  the  amount  of 
the  license  tax  to  be  paid  by  a  real 
estate  broker  Is  to  be  ascertained 
from  the  amount  of  business  trans- 
acted by  him  during  the  preceding 
calendar  year.  Luce  v.  Cook,  227  Pa. 
224.  76  A  1098. 

68.  Stratford  v.  Montgomery,  110 
Ala.  818,  20  S  187  (holding  that  a 
person  engaged  In  selling  on  com- 
mission  In  a  city  merchandise  by 
sample  for  his  several  principals, 
having  an  office  where  his  samples 
are  exhibited,  is  a  local  commercial 
broker,  although  he  makes  special 
arrangements  In  advance  with  those 
by  whom  he  is  employed,  and  Is  their 
sole  representative  In  his  olty): 
Harby  v.  Hot  Springs,  (Ark.)  11  Sw 
694  (holding  that  one  who  negotiates 
sales  of  goods  of  which  he  has  not 
the  possession  or  control  by  whole- 
sale to  retail  dealers  for  eommla- 
slon  la  a  "commercial  broker"  within 
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while  engaged  in  other  baunesB,  mokes  a  single"  or 

occasional  sale  or  other  trajisaetion  for  another" 

under  a  special  contract  is  not  a  broker  and  is  not 

required  to  take  out  a  license  as  such.  Internal 

revenue  acts  have  defined  a  broker  to  be  one  whose 

business  it  is  to  negotiate  purchases  or  sales  of 

stocks,  exchange,  balUon,  coined  money,  bank  notes, 

promissory  notes,  or  other  securities,  for  himself 

an  ordinance  requiring  such  persons 
to  procure  licenses) ;  Etockard  v. 
Morgan,  lOE  Tenn.  412,  58  SW  1061 
(rev  186  U.  8.  27,  22  SCt  E76,  46 
L.  ed.  785,  on  the  ffround  that  the 
statute  (Tenn.  Acts  [1899]  o  482) 
was  unconstitutional  as  In  violation 
of  interstate  commerce];  Henderson 
V.  Com..  78  Vft,  488 

[a]  Stetatorj  dellBlUoiuii^d)  A 
merchandise,  produce,  or  grain 
broker  is  deflnect.  In  an  ordinance  of 
the  city  of  Chloaso  rsqulrinv  such 
brokers  to  b«  licensed,  as  one  who, 
for  commission  or  other  compensa- 
tion, is  envaeed  in  selling  or  negoti< 
attng  the  sale  of  goods,  wares,  mar- 
tAandlse,  produce,  or  grain  belonging 
to  others.  O'Neill  v.  Sinclair,  16S 
111.  626,  39  NB  124.  ■  <2)  A  "produce 
broker,  as  used  In  the  Internal  Rev- 
enue Act  of  July  IS.  1886  (14  U.  8. 
St.  at  L.  98),  levying  a  tax  on  prod- 
uce brokers,  means  any  person  whose 
oeoupation  it  la  to  buy  or  to  sell  agri- 
fniltural  products,  without  regard  to 
whether  such  person  buys  or  sells 
for  himself  or  for  another:  and  a 
farmer  or  gardener  who  brings  his 
own  articles  to  market  Is  not  a  prod- 
uce broker,  but,  If  a  person  acts  In 
the  capacity  of  a  merchant  or  dealer, 
although  buying  exclusively  for  him- 
self, he  Is  a  broker,  within  the  mean- 
ing of  the  act.  U.  S.  v.  Simons,  27 
F.  Cas.  No.  1«,291,  1  Abb.  470.  7 
Phlla.  (Pa.)  807.  (3)  In  the  revenue 
atatutas  a  "commercial  broker"  Is 
defined  to  be  one  who  negotiates  the 
sale  of  merchandise  without  posses- 
sion er  control  of  It,  as  commission 
merchants  have  In  their  business; 
and  a  person  who  solicits  orders  by 
samples  solely  for  nonresident  mer- 
chants, and  whose  employment  la 
confined  exclusivfily  to  the  negotia- 
tion of  the  sale  of  goods  which  are 
not  in  the  state,  is  a  broker.  Adklns 
V.  Richmond,  98  Va.  91,  34  SB  987, 
81  AmSR  706,  47  LRA  683. 

[b]  One  oonflning  himself  to  the 
sale  of  goods  as  aa  agent  is  a  mer- 
chandise broker.  Spears  v.  League. 
<  Coldw.  (Tenn.)  420.- 

63.  O'Neill  v.  Sinclair,  163  111. 
526,  627,  39  NB  124  [aft  64  111.  A.  298] 
(holding  that  negotiating  a  single 
sale  of  real  estate  does  not  make  one 
a  "real  estate  broker,"  within  the 
meaning  of  an  ordinance  defining 
such  broker  to  be  one  who  "Is  en- 
gaged in  selling  of  or  negotiating 
sales  of  real  estate  belonging  to 
others,"  and  compensation  for  making 
such  single  sale  may  be  recovered,  al- 
though no  license  was  taken  out  as 
requfred  by  the  ordinance);  Jones  v. 
Missouri  Lumber,  etc.,  Co.,  166  111. 
A.  266;  Pope  v.  Beals,  108  Uass.  661; 
Woods  V.  Heron,  229  Pa.  626.  78  A 
1128  (holding  that,  in  an  action  to 
recover  commissions  for  the  sale  of 
real  estate,  plaintiff  was  not  barred 
from  recovery  because  he  had  not  a 
broker's  license,  where  there  was  no 
evidence  that  he  was  doing  general 
business  as  a  'real  estate  broker,  but 
the  contract  was  one  for  the  sale  of 
a  particular  piece  of  real  estate 
only):  Black  v.  Snook,  204  Pa.  119, 
68  A  648;  Shepler  v.  Scott,  8S  Pa. 
329;  Raeder  v.  Butler.  19  Pa.  Super. 
604;  Jackson  v.  Hough,  38  W.  Va.  236. 
18  SB  676. 

[a]  A  teoksir  of  anoUier  Jwrlsdlo- 
tloa  who  comes  Into  a  state  for  the 
purpose  of  negotiating  a  single  sale 
Is  not  required  to  take  out  a  license. 
Callaway  v.  Prettyman.  218  Pa,  293. 
67  A  418. 

S4.  Ross  v.  New  South  Farm,  etc.. 
Co.,  191  111.  A.  363;  Yedinskey  v. 
fltrouse,  6  pa.  Super.  687. 


or  for  others.'" 

16]  B.  Offenses  by  Brokers."*  It  is  competent 
for  the  legislature  to  define  and  punish  offenses 
peculiar  to  brokerage,'^  such  for  instance  as  trans- 
acting business  without  a  license,^  or  without  the 
written  authority  of  his  principal."  Brokers,  as 
other  persons,  may  be  guilty  of  other  offenses  also 
in  the  transaction  of  their  brokerage  business,  such 


fa]  Oooaalonal  teaasaetloiui  tm 
attozBST  at  law  on  behalf  of  a  clfent 
In  the' investment  of  money  are  Inci- 
dental to  his  principal  business  and 
are  not  regarded  as  constituting  him 
a  broker  under  the  act  of  May  7, 
1907  (P.  L.  176),  Imposing  a  license 
tax  on  brokers.  Clark  v.  Preeport 
Clays,  etc.,  Co.,  62  Pa.  Super.  1,  6. 

[b1  A  pezson  not  eagaged  lA 
Tsnlav  brokerage  bnatBewi  need  not 
take  out  a  Ucens*.  Johnsoii  v.  Wil- 
liams, B  Ind.  A.  677.  36  NB  167. 

S6.  Warren  v.  Shook,  31  V.  B.  704. 
23  L.  ed.  421. 

[a]  Buyers  as  brokexS'— (1)  Com* 
merclal  brokers  who  act  wholly  as 
buyers,  other  parties  acting  as  sel- 
lers, and  they,  and  not  the  brokers, 
receiving  the  purchase  money,  do  not 
make  "salea"  as  commercial  brokers, 
within  the  Internal  Revenue  Act  of 
July  13.  1866  (14  U.  8.  St.  at  L.  134). 
Collector  v.  Doswell,  16  Wall.  (U.  S.) 
166,  21  Ij.  ed.  360.  (3)  A  pwrson  who 
buys  fltociks  in  his  own  name  for  his 
customers  for  a  commission,  and  who 
advances  the  purchase  money  on  the 
seourlhr  of  a  percentage  of  such 
price  deposited  with  him  as  security 
against  loss,  and  sella  the  stotiks 
for  another  commission,  and  settles 
the  account  according  to  the  result- 
ing balance  to  the  credit  of  the  cus- 
tomer, but  who  has  no  Intsrest  except 
his  commissions  and  IntsrMt  on  his 
advances,  the  whols  being  at  the 
risk  and  for  the  account  of  the  cus- 
tomer as  to  profit  and  loss,  does 
business  as  a  broker  within  the  in- 
ternal Revenue  Act  of  June  30,  1864 
<13  U.  8.  St  at  L.  273  o  173  8  >9). 
Northrab  v.  Shook,  IB  F.  Cas.  No. 
10,829.  10  Blatchf.  248.  (I)  A  per- 
son who  purchases  in  his  own  name 
stocks,  bonds,  etc.,  for  others,  and 
who  advances  his  own  money,  and 
takes  the  transfers  In  his  own  name, 
and  holds  the  stocks,  bonds,  etc.,  as 
security  for  the  repayment  of  the 
money,  and  on  Its  repayment  delivers 
the  securities  according  to  agree- 
ment, or  in  default  of  repayment 
sella  them  to  reimburse  himself,  and 
who  also  purchases  and  sells  stocks, 
bonds,  etc..  for  others,  under  certain 
stipulations  as  to  risks,  losses,  and 

Eroflts.  is  doing  the  business  of  a 
roker.  within  the  Internal  Revenue 
Act  of  June  30,  1864  (13  U.  8.  St.  at 
L.  261).  Clark  v.  Gilbert,  6  F.  Cas. 
No.  2,822,  6  Blatchf.  SSO. 

[b]  Sellers  as  brokers. — Under  the 
Internal  Revenue  Act  of  June  30, 1864 
(18  IT.  8.  St.  at  L.  218),  as  amended 
by  the  act  of  March  3,  1866  (13  U.  S. 
St.  at  L.  469).  providing  (g  9S)  that 
all  brokers  shall  be  subject  to  pay 
certain  duties  on  sales  of  specfned 
articles,  and  (t  79  par  9)  that  every 
person  whose  business  It  Is  as  a 
broker  to  negotiate  purchases  or 
sales  of  stocks,  exchange,  promissory 
notes,  or  other  securities  for  them- 
selves or  others  shall  be  regarded  as 
a  broker,  the  sales  of  stocks,  bonds, 
and  securities  made  by  brokers  for 
themselves  are  subject  to  the  same 
duties  as  those  made  by  them  for 
others.  U.  S.  v.  Cutting,  8  Wall.  (U. 
S.)  441.  18  L.  ed.  241.  See  also 
Northrup  V.  Shook.  18  F.  Cas.  No. 
10,329,  10  Blatchf.  243. 

[c]  Bankers  doing  boalaesa  as 
brokers  (l)  were  subject  to  taxation 
as  brokers  under  the  Internal  Rev- 
enue Act  of  June  SO,  1864  (13  U.  S. 
St.  at  L.  251).  Warren  v.  Shook,  91 
U.  S.  704.  23  L.  ed.  421;  Clark  v.  Gil- 
bert, 6  F.  Cas.  No.  2,822,  6  Blatchf. 
330.  (2)  They  were  liable  for  the 
tax  on  all  sales  made  by  them, 
whether  of  property  of  their  own  or 


of  others,  on  an  ordinary  brokerage 
contract  or  on  a  margin  contract 
Northrup  v.  Shook.  18  F.  Cas.  No. 
10,329,  10  Blatchf.  243.  See  however 
Clark  v.  Gilbert,  supra.  (3)  But  a 
banker  who  sells  federal  securitlee 
only  for  the  United  States  or  for 
himself  Is  not  a  "broker  or  banker 
doing  business  as  a  broker"  within 
the  meaning  of  the  acts.  Warren  v. 
Shook,  supra:  U.  S.  v.  FIsk.  >  Wall 
(U.  S.)  44S.  18  U  ed.  248. 

oa.  oriBdaal  law  genmaB^  see 
Criminal  Law  [12Cyc  70]. 

ladletmsBt  or  lafonnatfaA  mbsbw 
Informa- 


and 


ally  see  Indictments 
tlons  [22  Cyc  167]. 

0T.  Whlteley  v.  Terry,  SS  App.  DIv. 
197,  63  NTS  86:  Charles  v.  Arthur. 
84  NTS  384  (boUi  oases  holding  that 
L.  [1901)  p  lis  o  188,  dMlarlng  that 
In  cities  of  the  first  and  second 
classes  any  parson  who  shall  offer 
for  sale  any  real  property  without 
the  written  authority  of  the  owner 
or  his  attorney  in  fact  appointed  In 
writing,  or  a  person  who  has  made  a 
written  contract  for  the  purchase  of 
such  property  with  the  owner  thereof, 
shall  be  guilty  of  a  misdemeanor,  is 
constitutional  and  a  reasonable  exer- 
cise of  police  power):  Wiltse  v. 
State,  8  Heisk.  <Tenn.)  644.  But  see 
Grossman  v.  Camlnes,  79  App.  DIv. 
16,  79  NTS  900  fdisappr  Whlteley  v. 
Terry,  38  App.  Dlv.  191.  88  NTS  89] 
(holding  L.  11801]  p  818  o  188  uncon- 
stitutional). 

[a]  lafomatlea  affslaat  aa  em- 
ployment broker  under  Ho.  Rev.  St 
(1909)  g  7801  see  State  v.  Timeua 
232  MO.  177,  136  SW  26. 

[b]  XBsolveat  broker  reoetvlag 
money  punishable  under  Wis.  Rev. 
St.  g  4641  see  Baker  v.  State,  64  Wis. 
368.  12  NW  12. 

SoalplBff  tloksts  aa  oSsbss  see  Car- 
riers fO  cyc  673  note  18]. 

58.  Com.  V.  Hanley,  2  Phlla.  (Pa.) 
178  (holding  that  where  a  broker  car- 
ries on  his  business  without  having 
obtained  his  commission  the  penalty 
Is  not  waived  by  the  subsequent  ac- 
ceptance of  the  license  tax  by  the 
county  treftsurer);  Com.  v.  Lucas.  84 
Va.  303,  4  SB  695  (holding  that  the 
offense  described  In  Acts  [1883-1884] 
g  66.  of  condaotlng  the  business  of  a 
tax  rscalvabie  coupon  broksr  without 
a  license.  Is  a  distinct  offenaa  from 
that  described  In  11  68  and  60  of  the 
same  act,  for  doing  business  as  a 
stockbroker  without  a  license);  Scott 
V.  Cousins,  L.  R.  4  C.  P.  177. 

[a]  BxolnslveaeBS  of  psaaltjrir— Un- 
less It  dearly  appears  that  the  legis- 
lature intended  more.  It  will  be  held 
that  the*  penalty  imposed  by  W.  Va 
Code  (1899)  c  32,  on  a  real  estate 
agent  selling  property  on  commission 
without  a  license  excludes  all  othera 
Ober  V.  Stephens.  64  W.  Vs.  364.  46 
3E  196. 

[hi  Persons  are  ezemlslnr  th* 
prmUge    of    real    estate  broken 

within  the  meaning  of  a  statute  re- 
quiring a  license  when  they  assoclat« 
themselves  together  as  a  firm  to  do 
business  as  real  estate  brokers,  ad- 
vertise and  distribute  cards  as  such, 
and  solicit  business  as  real  estate 
brokers,  and  hence  are  liable  for  the 
penalty  prescribed  for  exercising  the 
privilege  without  a  license,  whether 
they  actually  do  any  buelness  or  not. 
Blackford  v.  State,  8  Heisk.  (Tenn.) 
638. 

St.  Hough  v.  Baldwin.  50  Misc. 
646,  99  NTS  646;  Flower  v.  Kassel,  47 
Misc.  341,  93  NTS  663;  Charles  t. 
Arthur,  84  NTS  284.  See  also  infn 
g  60. 


For  later  eaassp  devslopaients  and  oluuffes  In  the  law  see  cumulative  Annotations,  same  title,  MEJe andnotd  nu: 
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as  larceny*  or  eriininal  conveniion.**  A  stockbroker 
who  receives  money  to  pay  for  apecific  atoek  or 
bonds  and  who  converts  it  to  his  own  use  is  guilty 
of  emheKzIement,"'  and  it  is  no  defense  to  an  indict- 
meot  for  such  embezzlement  that  the  money  was 
iotrosted  to  him  to  be  used  in  stock  gambling  trans- 
actions;"—or  he  may  be  guilty  of  the  common-law 
form  of  larceny  where  an  intent  to  misappropriate 


the  money  existed  at  the  inception  of  the  transaction 
in  which  the  money  was  obtained.^  But  money 
deposited  with  a  broker  as  a  margin,  and  deposited 
by  him  to  his  general  account,  as  distinguished  from 
a  special  account,  is  not  the  subject  of  larceny  by 
the  broker,  as  money  in  his  hancb  as  agent,  bailey 
or  tmatee." 


m.  EMFLOYUENT  AND  AUTHOBZTT«« 


[M7]  A.Nttiinof  BaUUcm.  The  relation  exist- 
ing between  a  broker  and  his  customer  ia  ordinarily 
a  qwcial  agency.*'  In  the  execution  of  faia  client '» 
M    A_wittlni  aMM^  «o 

BDIME  a 


orders  for  the  purchase  or  sale  of  stock  a  stock- 
broker is  ordinarily  the  client's  agent.''  A  broker's 
relation  to  his  clients  is  not  affected  by  the  fact  that 


_  __  _  of  a  llzm  of  teokm  by  on* 
who  knew  of  tbe  existence  of  the 
partnership  la  sufllclent  to  authorize 
a  Bftle  of  real  property  by  tbe  Arm, 
under  N.  T.>  L.  <f901)  p  312  o  128 
(Pen.  Code  I  MOd).  makfnr  It  a  mis- 
demeanor for  any  person  to  ofCer  for 
sale  any  real  property  In  cities  of 
ihe  first  and  second  classes  without 
written  authority.  Cox  v,  Hawke.  49 
Misc.  106,  9«  NTS  as.  . 

lb]  I.rasM. — N.  T.  Li.  (1901)  p  812 
c  128.  making  it  a  misdemeanor  for 
anj  person  in  cities  of  the  flrst  and 
second  classes  to  olCer  for  sale  any 
real  property  without  written  author- 
ity ot  the  owner  of  the  property,  or 
of  hts  attorney  In  fact  appointed  in 
writing,  or  of  a  person  who  has  made 
a  written  contract  for  the  purchase 
of  the  property  with  tbe  owner 
thereof,  etc.,  has  no  application  to 
leasee  for  a  term  exceeding  three 
yeara  Lovejoy  v.  Well,  48  Misc.  611, 
9E  NYS  S62. 

SOL  Hentx  V.  Miller,  94  N.  Y.  64: 
Collins  V.  Ralll,  20  Hun  246  [atr  85 
N.  Y.  637  mem]. 

[al  A  teoker  who  by  means  of  a 
false  sold  not*  obtains  roods  from 
his  principal  for  delivery  on  the  note 
obtains  possession  of  the  goods  by 
larceny  within  N.  Y.  Pen.  Code  S  628. 
SolUu  V.  Gerdau.  119  N.  T.  380.  23 
KE  864.  16  AmSR  843  [aff  48  Hun 
517.  1  NTS  163];  Soltau  v.  Ixiwen- 
thal,  1  NYS  168. 

61.  Boyd  V.  Barrett,  16  l%lla. 
(Pa.)  6E3  (holding  that  where  stock- 
brokers bought  scrip  on  tbe  order  of 
plalntlfT,  and  received  payments  on 
account  which  they  appropriated  to 
their  own  use,  they  Were  KUUty  of  a 
breach  of  trust). 

[a]  Brokers  as  agents. — (1)  The 
term  "agent,"  as  used  In  Mich.  Comp. 
L.  i  11,672.  providing  that  whenever 
money  shall  be  delivered  to  any  per- 
son OB  agent  with  written  instructions 
aa  to  the  use  to  which  It  shall  be  ap- 
plied, and  such  person  shall  Inten- 
tionally appropriate  the  money  in  any 
other  manner  than  directed,  he  shall 
be  guilty  of  a  felony,  Includes  a 
broker,  and  Justifies  his  conviction 
for  misapplying  money  deposited  with 
him  to  be  used  in  the  purchase  of 
stock.  Peo.  V.  Karste,  132  Mich.  465, 
9S  NW  1081.  (2)  "The  statute  near- 
est analogous  to  the  statute  In  ques- 
tion Is  the  English  statute  (24  A;  25 
Vict.  chap.  96,  I  7S).  which  provides 
that:  'WhOBoaver,  having  been  in- 
t rusted.  ...  as  a  banker,  mer- 
chant, broker,  attorney,  or  other 
agent,  with  any  money  or  security 
for  the  payment  of  money,  with  any 
direction  In  writing  to  apply,  pay,  or 
deliver  such  money  or  security,  or 
any  part  thereof.  respectlvUy,  or  the 
proceeds,  or  any  part  of  the  proceeds, 
of  such  security,  for  any  purpose  or 
to  any  person  apeelflad  In  auoh  dfreo- 
tion,  snail.  In  violation  of  good  faith, 
and  contrary  to  th*  terms  of  such 
direction,  in  any  wise  convert  to  his 
own  use  or  benefit,  or  the  use  or 
benefit  of  any  person  other  than  the 
person  by  whom  he  shall  have  been 
RO  Intrusted,  such  money,  security, 
or  proceeds,  or  - any  part  thereof  re- 
spectively, .  .  .  shall  be  guilty  of 
a  misdemeanor.'  Under  this  statute. 
It  was  held  that  where  a  stock- 
brolter.  who  had  received  an  order  to 
buy  stock,  together  with  a  ch*ok  for 


'cov*r  and  commission,'  did  not  buy, 
but  paid  th*  check  Into  hi*  bank,  and 
spent  the  money,  he  was  rightly 
convicted.  Reg.  v,  Cronmtre,  16^  Cox 
C.  C.  42.  Sefc  also.  Res.  v.  Christian, 
I<.  K.  2  C.  C!.  94.  The  language  of 
our  statute  differs,  it  la  tru^  from 
the  Bnglii^  statute,  in  that  it  does 
not  nam*  brokers.  But  it  does  em- 
ploy the  word  "agents,'  which  la  com- 
pr^enslve  enough  to  include  brokers, 
and  we  think  the  purpose  Is  similar 
to  that  of  the  English  statute.  This 
Is  not  a  statute  to  punish  embessle- 
ment;  but  to  protect  persons  who 
place  In  charge  of  another  funds  for 
control  or  Investment,  accompanied 
by  specific  Instructions,  and,  we 
think,  is  broad  enough  to  cover  the 
relation  of  principal  and  broker,  un- 
less there  should  be  something  in  the 
relations  of  the  parties,  or  fn  their 
dealings,  which  Indicates  a  purpose 
to  create  tbe  relation  of  debtor  and 
creditor."  Peo.  v.  Karste,  132  Mich. 
466,  469.  93  NW  1081. 

[b]  Questions  for  Jury. — ^Where 
the  prosecutor  sent  money  to  defend- 
ant with  which  to  purchase  certain 
stock  as  soon  as  It  could  be  pur- 
chased at  the  price  named,  and  de- 
fendant replied  that  the  money  had 
heen  placed  to  the  prosecutor's  credit, 
whether  the  Intention  of  the  itartiea 
was  to  create  the  relation  of  debtor 
and  creditor,  or  to  constitute  the 
fund  a  special  deposit,  so  as  to  ren- 
der defendant  liable  for  its  misappli- 
cation in  violation  of  Mich.  Comp. 
Ij.  t  11,672,  was  a  question  for  the 
jury.  Peo.  v.  Karste,  1«8  Hleh.  466, 
93  KW  1081. 

ea.  Com.  V.  Cooper,  130  Mass.  285: 
Peo.  V.  Meadows,  199  N.  T.  1,  92 
128  (holding  that  where  a  customer 
transmits  money  to  his  broker  In 
payment  of  stock  which  the  broker 
says  he  has  purchased  for  him,  and 
the  broker  deposits  the  money  to  his 
private  account  and  subsequently 
uses  it  for  his  own  purposes  and 
never  delivers  the  stock,  he  is  guilty 
of  embezzlement);  Reg.  v.  Chris- 
tian, L.  R.  2  C.  C,  94;  Reg.  v.  Cron- 
mlre,  16  <^ox  C.  C.  42;  Reg.  v.  Golde, 
2  M.  &  Rob.  126  (holding  that  an 
Indictment  under  7  &  8  Geo.  IV  c  29 
I  49,  against  a  broker  for  embezsle- 
ment  of  a  security,  must  allege  a 
written  direction  to  him  as  to  the 
application  of  the  proceeds).  Com- 

Sare  Peo.  v.  Paine.  SB  Misc.  763,  1\ 
TS  8  (holding  that,  where  a  com- 
plaint charged  that  complainant  had 
a  certain  sum  on  deposit  w'th  a 
broker  to  be  used  as  a  margin  In 
speculating'  In  stocks  for  complain- 
ant's account,  that  defendant  on  a 
certain  date  notified  the  complainant 
that  he  had  aold  certain  shares,  that 
no  sales  were  to  be  made  except  on 
complainant's  order,  that  complain- 
ant gave  no  order,  that  the  stock  was 
not  In  fact  sold,  and  that  the  broker's 
statement  was  to  show  a  loss  of 
margin  and  to  appropriate  complain- 
ant's money  to  his  own  use,  the  com- 
plaint alleged  no  crime,  since  com- 

Klainant  had  voluntarily  parted  with 
is  money). 

Uahillty  of  Btookbroksr  for  gamb- 
lliur  In  stocks  or  fatnr*s  see  Qamlng 
[20  Cyc  89  text  and  note  46]. 

63.    Com.  V.  Cooper,  130  Mass.  286. 

84.  Peo.  V,  Meadows,  199  N.  Y.  1. 
92  NE  128:  Peo.  v.  Miller,  169  N.  Y. 
339,  62  NB  418,  88  AmSR  646. 


OB.  Peo.  v.  Thomas.  86  App.  I>iv. 
226   88  NYS  216  (under  Pen.  Code 

1  628).  . 

ee.   JLffaney  in  s«n*nt  as*  Agency 

2  C.  J.p  404. 

eT>  Robertson  v,  Allen,  184  Ped. 
872,  107  CCA  264;  Clark  v.  Cummlng. 
77  Oa.  64,  4  AmSR  72;  Hartfo^ 
V.  McGllUcuddy,  106  Me.  224.  68  A 
860,  16  LRANr431,  12  AnnCaa  lOSS; 
KngslMT  v.  Wheeler,  96  Minn.  860, 
104  NW  648.  See  also  infra  S  24. 
Compare  Sampson  v.  Harmstrom,  190 
111.   A.    IS  j;no   fiduciary  relation 


created  by  the  transaction):  Fogg 
V,  Tyler,  109  Me.  221.  88  Me.  664, 
42  LRANS  96  (holding  that  a  pay- 


ment for  the  purchase  of  shares  to 
a  Btockbrokerage  firm  Is  an  ordltmry 
stock  sales  contract,  and  involves  no 
fiduciary  relation  between  the 
parties). 

[al   X>*1itor     and  er*dltt«^(l) 

Where  a  person  receives  from  an- 
other certain  notes  for  the  purpose 
of  negotiating  their  sale,  which  he 
does,  charging  a  commission,  he  Is 
a  mere  broker,  and  no  relation  of 
debtor  and  creditor,  exists  between 
them.  American  Valley  Co.  v.  Wy- 
man,  92  Mo.  A.  294.  (2)  But  In  Mas- 
sachusetts "It  la  settled  .  .  .  that  the 
relation  between'  such  commission 
merchants  or  brokers  and  their  cus- 
tomers Is,  In  the  absence  of  special 
circumstances,  merely  that  of  debtor 
and  creditor,  and  not  a  fiduciary  rela- 
tion." Furber  v.  Dane,  204  Mass. 
412.  416,  90  NE  869,  27  LRAN3  808. 

[b]  Partn*rah4»,— Where  a  real 
estate  agent  has  a  written  contract 
with  the  owner  of  land  to  put  on  the 
market,  advertise,  and  sell  tbe  same, 
having  for  his  Interest  a  share  In 
the  profits  fropi  the  sale  of  the  land, 
tbe  contract  Is  one  of  agency,  and  not 
of  partnership.  Du^kee  v.  Qunn,  41 
Kan.  496,  21  P  637,  18  AmSR  300,  41 
Kan.  EOS,  21  P  1064. 

[c]  Bpadal  eoatraot^Where,  to 
the  ordinary  business  of  broker,  some 
special  employment  and  undertaking 
is  superadded  by  express  contract, 
the  liability  of  the  broker  results 
from  such  contract,  and  not  simply 
from  his  character  of  broker.  Deady 
v.  Goodenough,  5  V.  C.  C.  P.  168. 

Id]  A  elalm  Ikt  an  attorney  for 
s«rvio*s  In  obtaining  a  proposition 
to  purchase  from  the  client  certain 
property  is  a  claim  for  services  as 
a  broker,  and  not  as  mn  attorney, 
where  It  appears  that  charges  are 
also  made  for  everything  in  the 
nature  of  counsel,  advice,  and  Inter- 
views with  the  client  Gage  v.  Bill- 
ing, 12  Cal.  A.  688,  108  F  664. 

68.  Galigher  v.  Jones,  139  U.  S. 
193,  9  set  336,  32  L.  ed.  658;  In  re 
Carothers,  182  Fed.  601  (and  not 
debtor  and  creditor);  Northrup  v. 
Shook,  18  F.  Cas.  No.  10.329,  10 
Blatchf.  248;  Rice  v.  Wlnslow,  180 
Mass.  600,  62  NE  1067;  Zlmmermann 
V.  Hell,  86  Hun  114,  88  NTS  891  [aff 
166  N.  T.  703  mem,  61  NE  1094 
mem] ;  Batterson  v.  Raymond,  87 
Misc.  229.  149  NYS  706  fmod  as  to 
other  matters  166  App.  Dlv.  9S4  mem. 
160  NYS  1076  mem].  See  also 
Blaker  v.  Hawes,  109  U  T.  Rep.  N.  S. 
320  (holding  that,  where  a  client  has 
employed  a.  country  broker  to  pur- 
chase shares  through  a  Liondon 
broker,  it  Is  a  question  of  fact  In 
each  case  whether  the  I^ojidon  broker 
has  actcHl  as  a  brokfr  and^uglitr^ 
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in  exeenting  the  clientB*  orders  he  assumes  the  posi- 
tion of  principal  toward  third  persons  with  whom 
he  deals.^ 

Joint  nndertakiiigB  between  broker  and  client. 

Stockbrokers  and  their  clients  sometimes  enter  into 
joint  undertakings  whereby  each  is  to  contribute  to 
the  cost  of  the  undertaking,  or  one  is  to  furnish 
information  concerning  the  market  or  his  services 
in  promoting  the  transaction,  and  the  other  is  to 
contribute  the  money  for  the  purchase  of  the  stock 


or  margins  necessary  in  carrying  it,  the  profits  or 
losses  to  be  shared  in  such  proportions  as  may  be 
agreed  on.^"  In  such  eases  it  has  been  held  to  be  s 
question  of  fact  whether  under  the  terms  of  the 
agreement  the  relation  between  the  parties  is  thi^ 
of  a  partnership  or  merely  an  agency.^* 

[$  18]  B.  Appointment  or  Emplcvmant^^— I.  In 
G«ieraL  To  create  the  relation  of  broker  and  prin- 
cipal there  must  be  a  contract  of  employment,  ex- 
press or  implied.'*  No  particular  form  is  necessar)- 


for  hie  client.  In  which  case  he  baa 
comnlled  with  his  mandate,  although 
In  accordance  with  the  practice  of 
the  stock  exchange  he  sends  forward 
a  "net  price,"  or  whether  he  has 
acted  as  a  princl(>al  selling  to  his 
client,  net  at  the  jobber's  price  plus 
a  regular  or  reasonable  remuneration 
for  himself,  but  at  an  arbitrary  price 
obtained  bv  adding  anything  he  liked 
to  the  jobber's  price). 

Am  pledgor  ud  plAOffe*  see  fnfra 

60*.  Wllhlte  V.  Houston,  200  Fed. 
390.  IIS  CCA  542. 

70.  See  Wight  v.  Wood,  85  N.  Y. 
402:  Maraton  v.  Gould,  69  N.  T.  220; 
Butler  V.  Plnck,  21  Hun  (N.  T.)  210; 
Monroe  v.  Peck,  3  Daly  (N.  Y.)  128; 
White  V.  Drew,  68  HowPr  (N.  T.) 
53:  Crosby  v.  Watts,  49  HowPr  (N. 
Y.)  364  [aff  41  N.  Y.  Super.  208], 

Joint  adventures  nneralbr  see 
Joint  Adventures  [23  Cyc  453]. 

[a]  Consideration. — 'The  giving  of 
Information  as  to  facts  on  which  the 
future  price  of  stock  wlU  depend  is 
a  Butncient  consideration  for  a  con- 
tract in  regard  to  a  Joint  undertak- 
ing in  such  stock,  and  Is  a.s  effective 
to  take  the  case  out  of  the  statute  of 
frauds  as  If  a  cash  payment  had  been 
made.  White  v.  Drew,  56  HowPr 
(N.  Y.)  63. 

[b]  I>iir»tlon< — If  no  time  Is 
limited  for  the  continuation  of  the 
arrangement.  It  is  terminable  at  any 
time  at  the  will  'of  either  party,  and 
either  party  may  maintain  a  blU  In 
equity  against  the  other  for  an  ac- 
counting or  for  an  adjustment  of 
losses  occasioned  by  the  misconduct 
of  the  other  party.  Marston  v.  Oould, 
69  N.  Y.  220,  Duration  of  broker's 
relation  generally  see  Infra  i  22. 

71.  Butler  v.  Flnck,  21  Hun  (N. 
Y.)  210. 

73.  Oapacdty  of  married  wobmb  to 
employ    broker    see    Husband  and 

Wife  [21  Cyc  1034], 
BsolnslTe  agnvfij  for  sale  of  land 

see  Infra  i  lol. 

Implied  right  of  mnnlolpalltr  to 
employ  Inroker  to  soil  bonds  see  Mu- 
nicipal Corporations  [28  Cyc  692]. 

Heoeivlty  for  written  authority 
see  infra  I  19. 

73.  Cal. — Hoffman  v.  Guy  M-Rush 
Co.,  27  Cal.  A.  167,  149  P  17T. 

Colo. — Poupplrt  V.  Greenwood,  48 
Colo.  40B.  110  P  196  (sufficient). 

Pla. — Varn  v.  Pelot,  66  Fla.  357,  46 
g  1015  (holding  that  contracts  be- 
tween property  owners  and  real  es- 
tate brokers  may  be  Implied,  al- 
though usually  express). 

111. — Moneta  v.  Hoffman,  249  111. 
56,  94  NE  72;  SHI  v.  Pate.  230  111.  39, 
82  KE  356;  Rigdon  v.  More.  226  111. 
382,  80  NE  901  (prima  facia  case  of 
employment);  Martin  v.  Lamkin,  188 
111.  A.  431. 

Ind. — Sequatchie  Handle  Works  v. 
Jennings,  85  Ind.  A.  607,  74  NE  678 
(where  a  contract  embodied  In  letters 
was  held  to  be  not  one  of  sale,  but 
of  employment  as  a  broker). 

Iowa.— Brown  v.  Cash,  16B  Iowa 
221,  14B  NW  80;  Stewart  v.  Picker- 
ing. 78  Iowa  652,  35  NW  «0. 

Ky, — Chesbrough  v.  Vizard  Inv. 
Co.,  166  Ky.  149,  160  8W  72B. 

Minn. — KlngBley  V.  Wheeler.  98 
Minn.  360,  loT  NW  B48.  _ 

Miss. — Barton  V.  New  England 
Mortg.  Security  Co.,  26  8  862. 

Mo. — Donaldson  Bond,  etc.,_Co.  V. 
Houck,  213  Mo.  416,  112  SW  242: 
Kllpatrick  v.  Wiley.  197  Mo.  128,  98 
SW  213;  Harrison  v.  Craven,  188  Ho. 


590,  87  SW  962;  Jennings  v.  Over- 
holt.  186  Mo.  A.  BOB,  172  SW  449; 
Murphy  v.  Knights  of  Columbus 
Bldg.  Co..  165  Mo.  A.  649,  13B  SW  446; 
Thompson  v.  National  Bank  of  Com- 
merce, 151  Mo.  A.  418.  132  SW  27; 
Welsels-Gerhart  Real  Est.  Co.  v. 
Olin,  127  Mo.  A.  536,  109  SW  806. 

Nebr. — Ross  v.  Craven,  84  Nebr. 
620,  121  NW  461. 

N.  J. — Illlngworth  v.  De  Mott.  69 
N.  J.  Eq.  8,  4B  A  272  [aff  61  N.  J. 
Eq.  672,  47  A  1131]. 

N.  Y.— Timpson  v.  Allen,  149  N.  Y. 
513,  44  NE  171  [rev  7  Misc.  323.  27 
NY3  915];  Pinkelstein  v.  Iroquois 
Door  Co.,  168  App.  Div.  794,  154  NYS 
321;  Brady  v.  American  Mach.,  etc., 
Co.,  86  App.  Div.  267,  88  NYS  663 
(holding  that  a  custom  that  when 
brokers  negotiate  a  lease  the  lessor 
pays  the  commission  cannot  fasten 
on  a  property  owner  any  liability  as 
the  employer  of  a  broker,  simply  be- 
cause he  leases  the  .property  to  one 
induced  by  the  broker  to  take  it, 
without  any  request,  express  or  Im- 
plied, on  the  part  of  the  owner); 
Benedict  v.  Pell,  70  App.  Div.  40, 
74  NYS  1085;  Jones  v.  Prost,  49 
App.  Div.  176,  62  NYS  1102  [aff  24 
Misc.  208,  68  NYS  573];  Dllworth  v. 
Bostwlck,  31  N.  Y.  Super.  681*  South- 
ack  V.  Lane,  23  Misc.  615,  62  NYS 
687  (holding  that  a  broker  who  takes 
an'  option  to  purchase  real  estate  at 
a  stated  price  Is  not  the  agent  of  the 
owner  for  negotiating  Its  sale);  Hill 
V.  Phllo,  156  NYS  922  (advertising 
broker's  contract  cbnatrued  as  to 
right  to  renewal). 

N.  D.— Kane  v.  Sherman,  21  N.  D. 
249.  254.  130  NW  222  [cit  Cyc]. 

Pa. — Earp  v.  Cummins.  54  Pa.  394, 
93  AmD  718;  Lamb  v.  Elder,  56  Pa. 
Super.  622. 

Tex. — Pordtran  v.  Stowers,  52  Tex. 
Civ.  A.  226,  113  SW  631. 

Utah. — Neighbor  v.  Pacific  Realty. 
Assoc.,  40  Utah  61^  124  P  E23.  Ann 
Ca8l914D  1200  (sufficient). 

Va.— Shea  Realty  Corp.  v.  Page, 
111  Va.  490.  69  SE  327  (the  resolution 
of  the  directors  of  a  corporation). 

Wash. — Jones  v.  Jones,  66'  Wash. 
581,  104  P  786;  Ankeny  v.  Young, 
62  Wash.  235.  100  P  786  (employment 
by  telegrams). 

W.  Va. — Unlontown  Grocery  Co.  v. 
Dawson,  68  W.  Va.  332,  69  SE  84S, 
AnnCasl912B  148. 

[a1  Taots  held  InsnlBolent  to 
show  »  oontraot  of  employnmit. — 
Brown  v.  William  Pearson  Co.,  169 
Iowa  50,  150  NW  1057  (corre- 
spondence) :  Hummel  v.  City  Nat 
Bank,  146  Ky.  764.  143  SW  374:  Holi- 
fleld  v.  General  Dev.  Co.,  7  La.  A. 
(Orleans)  168;  Lord  v.  U.  S.  Trans- 

Sortatlon  Co..  143  App.  Div.  487,  128 
YS  461;  Gardner  v.  Pierce.  181  App. 
Div.  605,  116  NYS  155;  Peace  v.  Ross, 
123  App.  Div.  611,  108  NYS  48;  Lots 
v.  Levy,  120  App.  Div.  477,  104  NYS 
1068;  Burrows  v.  Standard  Oil  Co., 
109  App.  Div.  598,  96  NYS  870;  Hol- 
man  v.  Goslin,  103  App.  Div.  606.  93 
NYS  126;  Sanders  v.  Schulthels,  79 
MlHc.  241,  139  NYS  866;  Bldwell  V. 
Haas,  121  NYS  211;  Walleston  v. 
Pahnestock,  116  NYS  743;  Ward  v. 
New  England  Southern  Conference, 
etc.,  27  R.  I.  262,  61  A  651;  Ballon  v. 
Carter,  80  S.  D.  11.  137  NW  603; 
Ryan  Lumber  Co.  v.  Ball,  (Tex.  Civ. 
A.)  177  BW  226  (holding  that  a  sUte- 
raent  by  the  owner  of  timber  to  C, 
that  he  would  not  put  a  price  on  the 
timber  or  give  an  option,  but  if  C 
found  a  buyer  he  would  trade  on  any 


fair  proposition,  did  not  make  C  the 
owner's  agent);  Alexander  v.  Ender- 
ton.  (Man.)  15  DomLR  688,  60  ("an 
LJNS  277,  26  WestLR  635.  5  West 
Wkly  1022  [app  dism  19  DomLR 
897]. 

[b]  Blcnatar*    of    oontraot  of 

agency*— A  written  proposition  to 
employ  one  as  agent  to  sell  land, 
signed  by  the  proposer  and  acceptecl 
by  the  agent,  although  not  signed 
by  him.  makes  a  binding  contract  of 
agency,  enforceable  against  both. 
Rowan  v.  Hull,  5E  W.  Va.  336.  47  SE 
92,  104  AmSR  998,  2  AnnCas  884. 

[c]  Svldsnoe  ot  agency. —  (1)  In 
an  action  for  deceit  arising  out  of 
an  exchange  of  property  through  a. 
broker,  evidence  that  defendant 
stated  that  his  broker  had  made  a 
mean  trade  for  him  warrants  a  find- 
ing that  such  broker  was  acting  for 
defendant  in  effecting  the  exchange. 
Arnold  V.  Teel.  182  Mass.  1.  64  NB 
418.  (2)  Any  evidence  is  ordinarily 
admissible  which  has  a  direct  bear- 
ing on  the  question  of  agency.  Bas- 
sett  V.  Rogers,  162  Maes.  47,  37  NE 
772;  Horwit*  v.  Pepper,  128  Mich. 
688.  87  NW  1084. 

[d]  ▼alldity  of  oontraot  of  na- 
ploymmt. — (1)  Where  the  abbrevia- 
tions used  in  a  broker's  authoriza- 
tion to  sell  land  were  such  that  par- 
ties familiar  with  land  descrfptlonR 
could  understand  them  easily,  their 
use  did  not  render  the  authorisation 
void  for  uncertainty.  Melone  v. 
Rufflno,  129  Cal.  614.  62  P  93,  79 
AmSR  127.  (2)  A  contract  of  em- 
ployment of  a  broker  to  find  a  pur- 
chaser for  land  is  not  void  for  un- 
certainty of  description  If  It  contains 
data  from  which  the  land  may  be 
Identified  with  certainty.  Powers 
V.  Bohuslav,  84  Nebr.  179,  120  NW 
942.  (8)  A  contract  to  pay  com- 
missions for  procuring,  from  a  cer- 
tain county,  customet's  for  real  estate, 
and  for  all  customers  procured  In  a 
certain  town  tn  such  county.  Is  not 
invalid  because  there  is  no  limit  as 
to  time.  Boyd  v.  Watson,  101  Iowa 
214,  70  NW  120.  See  also  Albany 
Land  Co.  V.  RIckel,  162  Ind.  222.  70 
NB  168  (where  a  contract  between 
a  land  company  and  a  real  estate 
agent  was  held  not  invalid  for  want 
of  a  definite  term  of  existence).  (4) 
The  facts  that  a  portion  of  the  land 
embraced  In  the  contract  authoriilng 
a  broker  to  sell  such  land  consisted 
of  defendant's  homestead,  and  that 
the  wife  did  not  Join  In  the  execu- 
tion of  the  contract,  did  not  render 
the  contract  invalid.  Kepner  v. 
Pord,  16  ND  60,  111  NW  «19.  (6)  An 
agreement  by  one  party  to  pay  an- 
other commissions  on  purchases  of 
stock  made  by  him  for  tne  first  party 
was  not  void  merely  because  the 
first  party's  name  was  not  to  be  re- 
vealed In  connection  with  the  pur- 
chases. Batesburg  Cotton  Oil  Co.  v. 
Jones.  96  S.  C.  148,  80  SB  86. 

[el  Oonfllot  of  Jaws. — (1)  The 
validity,  form,  and  effect  of  a  con- 
tract to  pay  commissions  to  a  broker 
for  a  sale  of  real  estate  Is  governed 
by  the  law  of  the  state  where  the 
contract  Is  made  and  is  to  be  per- 
formed. Hatton  T.  Morton.  IS  Oa.  A. 
469,  79  SB  371.  See  generally  Con- 
flict of  Laws.  <S>  Where  a  real 
estate  broker's  employment  contract 
is  void  in  the  state  where  made,  be- 
cause not  signed  by  both  parties,  it 
la  void  everywhere,  and  no  subse- 
quent agreement  or  act  baaed  oa  It 
can   give   it   validity.    Oabome  v. 


For  later  easMi  Aarclopmmta  and  Ohanffsa  in  the  law  see  cumulative  Annotations,  same  title. 
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for  sneh  an  employment,"  and  ordinarily  all  that  is 
neeessaiy  is  to  show  that  the  broker  acted  with 
the  wnsent  of  the  prinoipal,  whether  such  eonaent 
was  given  by  a  written  instrument,  orally,  or  by 
impheation  from  the  conduct  of  the  parties/"  pro- 
vided of  course  there  is  a  sufficient  consideration  for 
the  employmrait.^'  Thns  the  mere  leaving  of  a  de- 
scription of  the  property  at  the  office  of  a  broker, 
by  the  owner  or  his  agent,  with  a  request  that  the 
broker  sell  the  property  at  a  designated  price  and 
on  designated  terms,  amounts  to  an  employment  of 
the  broker."  But  the  mere  fact  that  a  broker  asks 


and  obtains  from  the  owner  of  land  the  price  at 
which  he  is  willing  to  sell  it  does  not  of  its^  estah- 
lish  the  relation  of  principal  and  agent  between 
them  and  this  is  also  true  where  the  broker  merely 
procures  an  option  contract  on  the  land.^ 

[$  19]  2.  NecesBity  of  Written  Authority.^  A 
contract  for  the  employment  of  a  broker  need  not 
be  in  writing,"*  except  where  it  is  so  required  by 
statute."  Thus  in  some  jurisdictions  a  verbal  grant 
of  authority  to  a  real  estate  broker  to  make  a  con- 
tract of  sale  is  held  sufficient.*"  while  in  others  a 
writing  ia  held  indispensable."* 


Duinatt.  1«7  Iowa  61B.  H9  NW  913. 

[f]  ASBlKB»Mit  oz  eoatraot  of 
Mgmor- — Wher«  the  contract  of  a 
Orm  to  act  as  a  real  estate  asent  for 
a  corporation  was  asalvned  to  one 
member  of  the  firm  who  proceeded 
wtth  the  business,  selling  lots  and 
rendering  monthly  reports  in  his 
own  name,  and  the  corporation  ac- 
cepted the  reports  and  proceeds  of 
the  sales  and  executed  checks  and 
other  papers  to  the  ssslsnee  in  his 
own  name.  It  constituted  a  ratlflca- 
llon  of  the  asalrnment,  Albany 
Lsnd  Co.  V.  Rlckel.  162  Ind.  222,  79 
HE  ISS. 

[g]  Ooatraot  aoMrssdiv  prior 

floatraot*  A  contract,  employing  a 
broker  to  procure  a  purchaser  for  a 
specified  sum,  within  a  specified  time, 
for  a  specified  commission,  supersedes 
a  prior  contract  Indefinite  in  terms. 
Arlsona-Parrat  Min.  Co.  v.  Forbes, 
U  Ariz.  395,  146  P  S04. 

ampb^BMnt  as  mMttting  Tight  to 
OOBmcnsatlon  see  Infra  EI  bS-64. 

74,  Fordtran  v.  Stowers,  B2  Tex. 
Civ.  A.  826.  118  SW  681. 

78.  Martin  v.  Wilson,  24  Ida.  863, 
1S4  P  632  (holding  that  the  relation 
may  be  implied  from  such  facts  as 
ntlBfactortfy  establish  its  existence); 
West  V.  Mills,  83  App.  Dlv.  629,  82 
NTS  473  (holdinx  that  the  fact  that  a 
broker  who  wrote  defendant  asking 
If  he  wanted  to  sell  ceruin  land  was 
anthorlied  to  sell  It  jm  defendant's 
agent  Is  shown  Mr  his  reply  stating 
that  he  would  aell  It  "net*'^  for  two 
handred  and  fifty  dollars,  and  by  his 
rabeequent  letters  Indicating  that  bv 
such  letter  he  Intended  to  fflve  such 
authority);  Fordtran  v,  Stowers,  52 
Tex.  Civ.  A.  226,  118  SW  681. 

n.  Bee  easM  cited  Infra  this 
note. 

Sa]  Bnlllolaiiof  of  w^ip'^tratl  oil  — 
Where  one  omploys  another  as 
•cent  to  sell  land  for  a  remuneration 
on  perfonuanoe,  the  contract  la  based 
on  R  sufllcleiit  consideration.  Alhany 
Land  Co.  v.  Rlckel,  1«3  Ind.  222, 
TO  NE  158-;  Rowan  v.  Hull,  B6  W. 
Ta.  136.  47  SB  92.  104  AmBR  998. 
3  AnnCas  884.  (2)  So  where  a 
written  contract  under  seal,  appoint- 
ing plaintlflr  defendant's  agent  to  sell 
lend,  title  to  which  la  stated  to  be 
In  defendant,  embraces  all  the  par- 
ticulars of  the  whole  agreement  be- 
tween the  parties,  the  purpose  of  the 
egreement.  the  description  of  the 
property,  the  price,  and  the  amount 
of  commissions,  the  mutual  promises 
of  the  parties  are  a  sufflclent  con- 
sideration, even  if  the  nominal  con- 
^deration  expressed  is  Insufficient. 
Van  Patten  v.  Taber,  71  Misc.  610. 
130  NTS  106S. 

[b]  A  «oatraot  for  the  emplor- 
aMBi  of  a  hroker  to  sell  luidbe- 
fomes  taUataral  where  the  broker 
incnrs  expense  In  attomptlne  to  find 
a  purchaser.  Sunflower  Bank  v. 
Pitts,  (Miss.)  66  S  810. 
_77.  Long  V.  Herr,  10  Colo.  390,  16 
P  <02:  Vam  v.  Pelot.  65  Fla.  857,  45 
8  1015;  Basaford  v.  West,  124  Mo.  A. 
!48  101  SW  610:  Pay  v.  Sullens,  16 
Okl.  171,  81  P  426. 

Jal  A  Irttar,  written  to  a  real 
•state  agent,  stating  that  the  writer 
owns  a  certain  section  and  will  sell 
lor  a  certain  named  price,  and  that 
the  man  that  sells  ft  will  have  to 
Ket  bis  commission  out  of  the  man 
that  buys,"  is  sufflclent  to  authorize 
auch  person  to  sell  the  land  accord- 
■ni  to   the   terms   sUted  therein. 


Weaver  v.  Snlvely,  78  Nebr,  85,  102 
NW  77. 

78.  Stevens  v.  Bailey,  149  Ala.  266. 
4S  S  740:  Clamraer  v.  Eddy,  41  Colo. 
286,  92  P  722  (holding  that,  where 
a  broker  asks  and  obtains  from  the 
owner  the  price  at  which  he  will 
sell  real  property,  without  anything 
being  said  as  to  the  broker's  em- 
ployment or  compensation,  and  It 
does  not  appear  that  the  owner  knew 
or  had  reasonable  grounds  to  believe 
that  the  broker  expected  to  be  paid, 
no  contract  of  employment,  express 
or  implied,  can  be  inferred,  but  at 
best  only  a  naked  verbal  option  > ; 
Castner  v.  Richardson,  18  Colo.  496, 
83  P  168;  Harris  v.  Reynolds,  17  N. 
D.  16,  114  NW  869;  Malnwarlng  v. 
Crane,  22  Que.  Super  67. 

79.  Raymer  v.  Hobbs,  26  Cal.  A 
296,  146  P  906;  Shepard  v.  Pabst, 
149  Wis.  36,  1S6  NW  168. 

[a]  The  fact  that  the  p^^mmit  of 
a  oommlsaloB,  If  a  sals  M  mmtM,  Is 
provided  for  (1)  In  an  agreement 
giving  a  person  an  option  to  pur- 
chase property  has  been  held  not  to 
constitute  him  the  vendor's  agent. 
Kelly  V.  Enderton,  22  Man.  277,  6 
DomX.R  613,  21  westLR  837  [app 
dlsm  [19181  A.  C.  191].  (2)  But  It 
has  been  held  that  an  agreement, 

Elvlng  a  broker  an  option  to  purchase 
ind  at  a  speclfled  price  and  provid- 
ing that  a  commission  of  five  per 
cent  will  be  jtaid,  gives  the  broker 
not  only  an  option  to  purchase  hut  a 
right  to  sell  to  others  on  commission 
at  the  price  speelfled.  Burt  v.  String- 
fellow,  46  Utah  207,  14S  P  234.  (f) 
So  where  a  landowner  asreed  to  sell 
his  land  on  certain  terms  If  plaintiff 
could  find  a  buyor  within  a  specified 
time,  and  plalnult  was  to  receive  as 
his  commission  all  that  he  could 
obtain  for  the'  land  over  a  certain 
price,  the  agreement  created  an 
agency,  and  not  an  option  to  buy. 
Tounr  T.  Ruhwedel,  119  Ho.  A.  281, 
99  SW  228. 

to,  OotttracU  %o  bur  <a  sell  for 
aaother  geaoralto  m  not  IMmg  wttlu 
to  tlM  statnts  of  frauds  see  Fraud*. 
Statute  of  [20  Cyc  234]. 

81.  Arlx. — Friedman  v.  Suttle,  10 
Ariz.  67,  86  P  726,  9  LRANS  933  and 
note  [dlsappr  and  overr  Csarnowskl 
V.  Holland,  6  Ariz.  119,  78  P  890.  as  far 
as  it  conflicts  with  the  above  rule]. 

Colo. — Long  V.  Herr.  10  Colo,  380, 
15  P  802. 

Conn. — Rathhun  ■  v.  MoLisy,  76 
Conn.  308,  66  A  511. 

Kan. — liong  v.  Thompson,  78  Kan. 
76,  84  T>  652. 

Mich. — Hannan  v.  Prentls,  124 
Mich.  417,  83  NW  102;  Waterman 
Real-Bst.  Exch.  v.  SUphsns,  71  Mich. 
104,  38  NW  685. 

Minn. — Vaughan  v.  McCarthy,  59 
Minn.  199,  60  NW  1076. 

Miss. — Hancock  v.  Dodge,  86  Miss. 
228,  87  S  711. 

N.  H.— Jackson  Higrlns,  70  N. 
H.  687.  49  A  S74. 

N.  C-~Lamb  v.  Baxter,  130  N.  C. 
67,  40  SB  860:  Abbott  v.  Hunt,  129 
N.  C.  403,  40  SB  119. 

S.  D. — McLaughlin  v.  Wheeler,  1 
S.  T>.  497,  47  NW  816. 

W.  Va. — Mustard  v.  Big  Creek 
Dev.  Co.,  69  W.  Va.  713,  72  SB  1021. 

Wis.— Kaley  V.  Van  Ostrand,  114 
NW  819. 

Eng.— Fllby  v.  Hounsell,  [1896]  2 
Ch.  7l7. 

Ont. — White  V.  Curry,  39  U.  C.  Q. 
B.  G6B. 


Ahseaoe  of  wrtttnf  as  atteotlsa' 
rlrbt  to  ocmpensatloii  see  infra  fi  6u. 

88.  Cal.— Hicks  v.  Post,  164  Cal. 
22,  96  P  878;  Stemler  v.  Bass,  153 
Cal.  791,  96  P  809;  Holland  v.  Flash, 
20  C^al.  A.  686,  130  P  82  (necessity 
and  sufficiency  of  contract  under  Civ.- 
Code  I  1624);  Kleinsorge  v,  Liness, 
17  Cal.  A.  634,  120  P  f44;  Kennedy 
V.  Merickel,  8  Cal.  A.  378,  97  P  81. 

Mo. — Holbrook-Blackwelder  Real 
Est.,  etc.,  Co.  V.  Hartman,  128  Mo.  A. 
228,  106  SW  1116  (sale  of  land).  In 
this  state  a  written  contract  of  em- 
ployment has  been  held  not  neces- 
sary to  entitle  the  broker  to  recover 
commissions,  although  for  some  pur- 
poses it  Is  necessary.  Rlce-Dwyer 
Real  Bst.  Co.  v.  Ruhlman,  68  Mo.  A. 
603;  Oerhart  v.  Peck,  42  Mo.  A.  644. 

Mont. — Blankenship  v.  Decker,  84 
Hont.  292,  85  P  1036;  Marshall  v, 
Trerlse,  38  Mont.  28,  Sl  P  400, 

Nebr. — Smith  v.  Aultz,  78  Nebr. 
453,  110  NW  lOlS;  Myers  v.  Moore. 
78  Nebr.  448,  110  NW  989;  Tracy  t. 
Dean,  77  Nebr.  382.  109  NW  605. 

Wash. — Brlggs  v.  Bounds  48 
Wash.  579,  94  F  101;  Keith  v.  Smith, 
46  Wash.  131,  89  P  473,  IS  AnnCM 
975  and  note. 

See  also  Infra  9  60. 
.  [a]  A  coatraot  for  serrloea  In  tbm 
dlseovwlaf  and  polntltiir  ovt  of  p«lH 
Ho  tlmhtr  lands  to  an  inspector  Is 
not  a  contract  for  broker's  services 
In  purchasing  lands,  within  the  mean- 
ing of  a  statate  requiring  the  con- 
tract for  broher'a  services  in  pur- 
chaslng  land  to  be  In  writing.  West- 
em  Lumber  Co.  V.  Willis,  160  Fed. 
27,  87  CCA  188  (construing  Mont. 
Civ.  Code), 

[b]  Spoelflo  perfomanoe  may  he 
•aroroed.  although  the  contract  of 
employment  was  not  in  writing. 
Roberts  v.  Hilton  Land  Co.,  45  Wash. 
464,  88  P  946. 

83L  Ala. — Hutto  V.  Stough,  157 
Ala.  566,  47  S  1031;  Alford  v.  Creagh^ 
7  Ala.  A.  368,  62  S  264. 

Ark. — ^Barr  v.  Johnson,  102  Ark. 
377,  144  SW  627;  Vaught  v.  Paddock, 
98  Ark.  10,  136  SW  831;  Forrester- 
Duncan  Land  Co.  v.  Bvatt,  90  Ark. 
301,  119  SW  282;  Kempher  v.  Gans, 
87  Ark.  221,  111  SW  1123,  112  SW 
1087;  McCurry  v.  Hawkins,  83  Ark. 
202.  103  SW  600  (holding  that  a  parol 
contract,  employing  an  agent  to  pro- 
cure a  purchaser  of  a  lease.  Is  not 
within  the  statute  of  frauds). 

Colo. — Brlggs  v.  Chamberlain,  47 
Colo.  382,  107  P  1082,  186  AmSR  223. 

Ky. — Talbot  v.  Bowen,  1  A.  K. 
Marsh.  436,  10  AmD  747. 

Minn. — Dlckerman  v.  Ashton,  81 
Minn.  638;  Brown  v.  Ehiton,  21  Minn. 
409. 

N.  C— Palmer  v.  Lowder,  167  N.  C. 
331,  83  SB  464. 

N.  D.— Kepner  v.  Ford,  16  N.  D. 
60,  111  NW  619  (to  find  a  purchaser 
of  land). 

Man. — Qllmour  v.  Slmon,  15  Man. 
206.  I  WestLR  417. 

See  also  Infra  |  60. 

a]  A  real  estate  broker  may  he 
orbed  by  parol  to  sign  his  prin- 
cipal's name  to  a  contract  for  a  sal© 
or  a  lea.se  of  land.  Rottman  v.  Was- 
son,  B  Kan,  562;  Prtnfcle  v.  Spauld- 
Ing.  63  Barb.  (N.  T.)  17;  Coleman  v. 
Garrlguea,  18  Barb.  (N.  T.)  60;  Cal- 
laFrhan  v.  Pepper,  2  Ir.  Eq,  399. 
Contra  Ballou  v.  Bergsvendsen,  9 
N.  D.  285.  83  NW  10. 
84.    Cal.—- McRae  v./Rosa  UO 
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20]  3.  Identity  of  Principal.*'  Primarily  a 
broker  employed  to  do  a  particular  thin^  is  the 
agent  of  the  party  who  firat  employs  him,"  and  he 
«annot,  without  the  full  and  free  consent  of  both 
parties,  be  the  agent  of  both  throughout  the  trana- 


aetion but  in  so  far  as  he  acts  strietly  as  a  mid- 
dleman to  bring  the  parties  leather  or  to  execute 
the  contract  after  the  parties  have  agreed  on  the 
terms,  such  as  to  effect  a  porehaae  or  sale  of  Tprap- 
erty,  he  is  the  common  agent  of  both  paitiefl.''  But 


III.— Keaner  v.  Hlesch,  204  111.  320, 
<8  NB  405  taft  107  111.  A.  468]  (hold- 
ing, under  a  statute  providing  that , 
an  agent  tiaa  no  autnorlt;  to  bind 
the  owner  of  realty  bj  a  contract  for 
the  sale  of  the  same  unless  lawfully 
authorized  tn  Trrltlng,  that  a  verbal 
promise  on  the  part  of  the  property 
owner,  to  carry  out  a  contract  oi  sale 
made  by  an  agent,  not  authorised  in 
writlns,  is  of  no  effect). 

Ind. — Lowe  v.  Mobler.  68  Ind.  A. 
593.  105  NB  »H. 

Ho. — ^Klrkpatrlck  v.  Pease,  202  Mo. 
471,  101  SW  eei;  Toung_v.  Ruhwedel, 
11»  Mo.  A.  2S1,  fl«  aw  228;  Rlce- 
.Dwyer  Real  Est  Co.  v.  Ruhlman,  68 
Mo.  A.  SOS. 

Nebr. — Prahm  v.  Metcalf.  76  Nebr. 
241.  106  NW  227,  IS  AnnCas  212: 
Covey  V.  Henry,  71  Nebr.  118,  98  NW 
484. 

Okl.— Halsell  v.  Renfrow,  14  Okl. 
674.  78  P  118,  2  AnnCas  286. 

Or. — Hughes  v.  Evans,  64  Or.  368, 
110  P  639. 

Wash. — Stewart  v.  Preston,  77 
Wash.  659.  131  P  993. 

Qua — -Mainwarlng  v.  Crane,  92  Que. 
Super.  67. 

See  also  Infra  9  60. 

[a]  OoBflioft  of  laws^<l)  A  con> 
tract  of  employment  to  sell  real 
estate  Is  governed  by  the  statute  of 
frauds  of  the  state  where  It  1b  made. 
Brown  v.  William  Pearson  Co.,  169 
Iowa  50,  160  NW  10B7;  Osborne  v. 
Dannatt.  167  Iowa  616.  149  NW  »13; 
Ooldstetn  V.  Scott.  76  App.  Div.  78, 
78  NTS  736;  Callaway  v.  Prattyman, 
218  Pa.  293,  67  A  418.  (2)  An  agency 
contract  for  the  sale  of  land  does 
not  create  an  Interest  In  the  land  qr 
affect  real  estate  in  the  legal  sense, 
so  as  to  be  governed  by  the  law  ol 
the  place  where  the  land  is  situated. 
Brown  v.  William  Pearson  Co.,  161 
Iowa  60,  160  NW  10S7.  Compare 
Howell  v.  North,  03  Nebr.  606,  140 
NW  779  (holding  that  a  contract  of 
employment  to  sell  land  in  another 
■tate,  which  is  to  be  performed  there, 
la  enforceable  when  valid  under  the 
laws  of  such  state,  although  not 
made  In  compliance  with  a  statute  of 
the  state  where  it  Is  enforced). 

[bl   A  MStil  eaiA  describing  the 

Sroperty  ollered  for  sale  and  stating 
lie  terms  of  sale,  although  algnea 
bj  the  broker  to  whom  It  la  ad- 
dnased,  ts  not  a  valid  contract,  within 
a  statute  which  requires  that  brok- 
ers* contracts  for  the  sale  of  land 
be  In  writing  and  signed  by  both 
partletk  Osborne  Dannatt,  167 
fowa  eiS,  149  NW  918. 

[c3  An  oral  agresment  employlag 
a  person  to  aot  as  sales  manager 
and  promising  to  him  a  certain  per 
cent  of  all  land  sales  made  by  the 
principal's  sales  force  or  by  such 
person.  Is  not  void  because  not  In 
writing,  as  It  Is  not  a  contract  for 
the  employment  of  an  agent  to  sell 
real  estate.  Sherman  v.  Clear  View 
Orchard  Co..  74  Or.  240.  146  P  264 
(under  Lord  L.  Or.  S  808  Bubd  8). 

SB.  Versons  liable  for  oonpensa- 
tlon  see  infra  !  84. 

88.  Oa. — John  v.  Thrower,  11  Oa. 
A.  494,  76  SB  819. 

lA. — Hocchl  v.  Schwabacher,  33 
La.  Ann.  1364. 

Me. — Hinckley  v.  Arey.  27  Ma.  362. 
Mtch. — Gregory  v,  Wendell,  40 
Mich.  432  (holding  that  brokers  who 
are  paid  a  commission  to  buy  goods 
are  agents  for  those  for  whom  they 
buy). 

Ho.;— Schleslnger  v.  Texas,  etc.,  R. 
Co..  87  Mo.  146  Taff  IS  Mo.  A.  471]. 

N.  J.— Illlngworth  v.  De  Mott,  59 
N.  J.  Bq.  8,  46  A  272  [aff  61  N.  J.  Bq. 
«72.  4?  A  11311. 

N.  D. — Turner  v.  Crumpton.  21 
N.  D.  294,  180  NW  987,  AnnCa8l91SC 
1016. 


Pa. — Hoorshead  v.  Oilmore,  77  Pa. 
118, 18  AmR  485  (holding  that,  where 
a  partner  In  a  firm  drew  a  note  in 
favor  of  another  firm  of  which  be 
was  also  a  member,  and,  after  It  had 
been  Indorsed  by  the  payees,  he  In- 
dorsed the  name  of  the  former  firm 
without  authority,  and  the  note  was 
held  by  a  known  bill  broker,  the 
broker  was  the  agent  of  the  payees 
and  not  of  the  buyer). 

Tex. — Texas  Brokerage  Co.  v. 
Barkley,  60  Tex.  Civ.  A.  466,  128  SW 
431:  Jackson  v.  Butler.  II  Tex.  ClT. 
A.  S79,  51  8W  1096. 

Va. — Carpenter  v.  VirglniafOum- 
Una  Chemical  Co.,  98  Va.  177,  16  SB 
368. 

Can.— •■Lowenburg  v.  Wolley,  25 
Can.  8.  C.  51  (holding  that  financial 
brokers  who  Invest  money  for  a 
client  are  his  agents  tn  the  trans- 
action tf  they  profess  to  be  acting 
for  him  and  In  his  interest,  although 
they  receive  renumeratlon  from  the 
borrower).  « 

[a]  A  mraohandiss  broker  (1)  is 
the  agent  of  him  who  employs  him 
originally,  and  he  becomes  the  agent 
of  the  other  party  only  when  the 
bargain  between  the  prlndmils  Is 
definitely  settled.  Woods  v.  Roctdil, 
32  La.  Ann.  210.  (2)  So  where  a 
cotton  broker,  by  permission  of  the 
owner,  takes  samples  of  a  cargo  of 
cotton  and  exhibits  them  to  one  who, 
relying  on  the  samples,  purchases  a 
portion  of  the  cargo,  and  the  owner 
delivers  the  cotton  and  pays  the 
brokerage,  the  broker  is  the  agent 
of  the  owner.  Boorman  v,  Jenkins, 
12  Wend.  (N.  Y.)  666,  27  AmD  168. 

[b]  Koan  brokers^d)  Where  a 
person  makes  application  for  a  loan 
from  a  real  estate  broker,  the  broker 
is  the  agent  of  the  borrower  and  not 
of  the  lender.  Henken  v.  Schwicker, 
'67  N.  T.  App.  Div.  196.  73  NTS  656 

[aff  174  N.  tT  298.  66  NB  9711:  Moore 
T.  Blackburn,  67  Wash.  117.  ISO  P 
876  (evidence  held  to  abow  that  a 
broker  who  secured  a  loan  and  re- 
ceived the  proceeds  of  the  mortgage 
to  pay  prior  encumbrances  was  the 
agent  oi  the  mortgagor,  and  not  of 
the  mortgagee).  See  also  Ortmeier 
T.  Ivory.  109  111.  A  861  [aff  208  111. 
677.  70  KB  666].  (2)  8o  a  eompany 
which  is  to  receive  a  oommlssion 
from  a  borrower  for  procuring  a 
loan,  and  whleh  makes  out  all  the 
papers  without  knowing  from  whom 
the  loan  Is  to  be  obtained  and  before 
sybmltting  them  to  the  lander,  la 
the  agent  of  the  borrower  In  pro- 
curing the  loan.  lOimil  r.  American 
Freehold  t«nd  Uor^.  Co.,  127  Ala. 
90,  28  S  668;  Land  Mortg.  Inv. 
Agency  Co.  of  America  v.  Preston, 
119  Ala.  290.  24  8  707.  (8)  The  fact 
that  a  lender  of  money  deposits  in 
bank  a  fund  subject  to  the  check  of 
a  loan  broker  for  the  amount  of  a 
loan.  If  the  lender  after  examination 
should  approve  the  same,  does  not 
render  the  broker  the  agent  of  the 
lender  for  the  purpose  of  making 
loans.  Barksdale  v.  Security  Inv, 
Co.,  120  Ga.  388,  47  SB  943.  (4)  The 
fact  that  a  loan  agent  who  Is  In  the 
habit  of  sending  applications  to,  and 
obtaining  loans  from,  an  Insurance 
company  as  well  as  other  parties  is 
the  agent  of  said  company  for  the 
purpose  of  procuring  insurance  does 
not  constitute  him  their  agent  in 
respect  of  loans  obtained  by  him 
from  them.  Massachusetts  Mut.  li. 
Ins.  Co.  v.  Hoggs.  121  111.  119,  13  NE 
650.  (6)  Where  the  maker  of  a  note 
payable  to  the  order  of  another  ap- 
plied to  a  broker  to  negotiate  a  loan 
on  the  note,  and  the  broker  applied 
to  one  who  agreed  to  lend  money  If 
the  security  was  all  right  and  re- 
quested the  broker  to  make  Inquiries 
and  to  report  the  particulars,  and 


the  broker  procured  the  payee's  ln< 
doraement  on  the  note,  the  broker 
was  not  the  agent  of  the  lender  in 
procuring  the  Indorsement  Burlln- 
game  v.  Foster,  128  Mass.  ISS. 

[c]  meal  esteiU  teofcer&*— (1)  A 
broker  employed  to  sell  real  estate 
Is  the  agent  of  the  vendor.  Oou^ 
v.  L«omIs,  128  Iowa  842.  99  NW  29r 
Dubois  v.  Dubois,  64  Iowa  216,  6  NW 
261;  Barp  v.  Cummins.  64  Pa.  394, 
93  AmD  718;  tamb  v.  Elder,  66  Pa 
Super.  622:  CDay  v.  Meyers,  147 
Wis.  649,  138  NW  606.  (2>  However, 
the  broker  may  become  the  agent  of 
the  purchaser  in  paying  for  the  land 
if  money  is  placed  by  the  purchaser 
In  his  hands  for  that  purpose  (Small 
V.  Collins,  11  Del.  273);  (3)  or  In 
raising  money  on  a  mortnge  on 
other  real  estate  on  behalf  of  the 
purchaser  (XjOuIs  Bergdoll  Brewing 
Co.  V.  Babe,  3S  Pa.  Super.  490).  (4} 
A  broker  employed  to  purchase  reel 
estate  is  the  agent  of  the  purchaser, 
although  he  afterward  acts  or  as- 
sumes to  act  for  the  vendor.  Marsh 
V.  Buchan.  46  N.  J.  Eq.  696,  28  A  128. 

[d]  Aa  lasaraaoe  Broker  is  ordi- 
narily an  agent  of  the  person  seeking 
insurance.  Predman  v.  Albert  Lea 
Cons.  F.  A  M.  Ins.  Co..  104  Minn.  76, 
116  NW  821,  124  AmSR  608;  Arfl  v. 
Star  F.  Ins.  Co..  126  N.  T.  67,  25  NE 
1078.  21  AmSR  731,  10  LRA  601; 
Romberg  v.  Kouther,.  27  Misc.  227. 
67  NTS  728;  Monast  v.  ManhatUn  U 
Ins.  Co.,  32  R.  I.  657.  79  A  932.  See 
also  Insurance  [22  Cyc  1444].  Com- 
pare Anderson  L..  D.  in  which 
an  Insurance  broker  is  defined  as  "a 
person  who  negotiates  contracts  of 
insurance.  He  Is  agent  for  both 
parties." 

87.  Turner  v.  Chrumpton,  21  N.  D. 
294,  180  NW  987,  AnnCaslOlSC  lOlS. 
See  also  infra  J_4D. 

88.  U.  8.— Hooper  Pec..  IBS 
U.  S.  648.  16  set  207,  89  L.  ed  297. 

111. — Saladln  v  Mitchell.  46  111.  79. 
Ind. — Henderson  v.  State,  60  Ind. 
234. 

La. — Wooda  RooChl,  88  La.  Ana. 
210. 

Me.— Hinckley  v.  Arey,  ST  Me.  818. 

Md.— Colvin  V.  Williams,  8  Harr. 
A  Ji  88,  5  AmD  41T. 

Mo. — Oroneweg,  eta.  Co.  t.  Estes. 
144  Mo.  A.  418,  Its  SW  788. 

Or. — Rodman  t.  Ifsnnlng,  68  Or. 
888.  99  P  657,  1188,  80  LRAN8  1168. 

Wash. — ^Ankeny  t.  Toung.  52  Wash. 
286,  100  P  786. 

"A  broker  is  for  some  purposes 
treated  as  the  agent  of  both  parties: 
but  In  the  first  plaoe  ha  la  deemed 
the  agent  only  of  the  person  by 
whom  ne  is  originally  employed,  and 
does  not  become  the  agent  of  the 
other  until  the  bargain  or  contract 
has  been  definitely  settled  as  to  the 
terms  between  the  prlnclpala" 
Payleys  Agency  (Lloyd  ed)  171  [quot 
Little  Roclt  T.  Barton,  88  Ark.  43fi. 
446],  To  same  effect  Hinckley  v. 
Arey,  27  Mo.  862 ;  Carpen ter  v. 
Virginia-Carolina  Chemical  Co.,  SS 
Va.  177.  36  SE  358. 

"Until  the  terms  are  agreed  upon 
between  the  principals  a  broker  Is 
a  messenger  to  carry  the  offers  made 
one  to  the  other,  when  a  trad?  hse 
been  made  by  the  acceptance  of  an 
offer,  the  broker  Is  authorised  br 
force  of  his  employment  as  broker 
to  write  out  and  sign  the  bought  and 
sold  notes  (duplicate  sales  notes.  &s 
they  are  sometimes  called)  neces- 
sary to  make  the  trade  a  binding 
contract  under  the  statute  oi 
frauds."  Hobart  v.  Dubaraky,  tlB 
Mass.   528.  102  NE  9S6. 

[a]  A  msrOhaadlse  broker  Is,  for 
the  purpose  of  signing  the  memoran- 
dum of  sale,  the  agent  of  both 
parties  to  the  contract  which  b* 
makes;  but  In  other  respects  he  Is 


iber. 
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where  the  eontnet  is  completed,  signed,  and  deliv- 
ered,  the  agency  of  the  broker  as  to  both  parties 
ceases,"  and  if  it  is  sought  to  bind  either  party  by 
any  action  of  the  broker  after  the  execution  of  the 
eontraeti  it  must  be  shown  that  he  had  authority 
to  act." 

21]  4.  Delecation  of  Authority.*^  Inasmuch 
as  a  person  employs  a  broker  from  the  opinion  he 
entertains  of  his  personal  skill  and  integrity,  a 
broker  has  no  right  to  del^ate  his  authority  to  an- 
other withoot  the  consent  of  his  principal,'^  except 
as  to  acts  vhieh  are  of  a  purely  ministerial  or  me- 
chanical charactei^  involving  the  exercise  of  no 
discretion  or  skill,*'  and  except  where  a  delation 
of  bis  authority  is  permitted  by  the  nsagea  of  trade."* 
An  agent  to  sell  property  cannot  ordinarily,  with- 
out special  authority,  bind  the  principal  by  the 
employment  of  a  broker  to  effect  the  sale;**  but  it 
has  been  held  that  he  may  employ  a  real  estate 
broker  to  assist  in  making  a  sale.*" 

the  ac<nt  only  of  the  party  orlfih- 
aJly  employing  him.  Schleslnrcr  v. 
TeKas,  «tc.,  R.  Co.,  87  Mo.  146  [aff 
11  Uo.  A  471]. 

88.   aronew«K,  •tc..  Co.  Eat«», 
141  Ho.  A.  418,  128  SW  786.  • 

Dwatloa  of  agwey  guamnact^  aM 

infm  S  28. 

90.  OronaweK.  Ate,  Co.  t.  iBstaa, 
144  Mo.  A.  41S,  128  SW  78«. 

91.  Se«  alao  generally  Agency  1 1 
342-352. 

9S.  Jones  V.  Brand.  106  Ky.  410, 
60  SW  S79.  20  KyL  1«»7:  WlUtams  v. 
Woods.  IS  Ud.  2X0;  SAwall  v.  Cham- 
berlain. Ifi  N.  T.  SuDer,  280;  Cock- 
ran  T.  Irlam,  8  M.  *  8.  801  not*,  106 
Reprint  898  nota;  Henderson  v. 
Bamewall.  1  T.  *  J.  887.  148  Re- 
print 721. 

98.  Kinkead  Hartley,  161  Iowa 
CIS,  143  XW  B91,  AnnCaalVlSD  t  and 
DOte  (holding  that  one  employ«d  to 
procure  a  loan  for  his  principal-  may 
delegate  hla  power  save  where  ft 
eallB  for  discretion  or  personal 
skill):  Williams  v.  Woods,  l<  Md. 
120  (holding  that,  where  a  broker 
las  made  a  contract  of  sale  he  may 
aathorlse  hla  clerk  to  make  and  sign 
an  entry  or  memorandum  thereof, 
snder  the  broker's  direction  and  in 
hla  presence,  so  aa  to  bind  the  par- 
ties named  In  the  contract), 

M.  Roaenstock  v.  Tormey,  S2 
Md.  169,  8  AmR  125. 

[a]  W&«M  a  BoBVMUaiit  owner 
ef  lud  emplojra  an  agsat,  alao  a  non- 
ZMtdent,  to  aell  the  same.  It  will  be 
presumed  that  the  agent  has  author- 
ity to  appoint  a  subakent.  Eastland 
V.  Maney.  (Tex.  Civ.  A.)  81  SW  574. 
_8e,  U.  S. — Anglo-South  American 
Bank  v.  McCleary.  210  Fed.  891.  127 
CCA  SOI:  Jenkins  t.  Funk,  88  Fed. 
M. 

Ark.— Sims  r.  St.  John.  108  Ark. 
no,  U2  SW  184,  48  LRAN8  796  and 

note. 

111.— WlUoughby  V.  Brown,  190  111. 
A  51. 

Md. — Groscup  T.  Downey.  lOS  Md. 
2T3.  6fi  A  980. 

MIch.—Hensel  V.  Haas,  101  Mich. 
443,  59  NW  80S. 

Mo.~Kllpatrlck  v.  Wiley,  197  Mo. 
1»,  95  SW  tit. 

N.  T. — Southaok  v.  Ireland.  109 
App.  DIv.  46,  96  NTS  621;  Bonwell 
V.  Howes,  15  Daly  48,  2  NTS  717 
[rer  1  NTS  416]  (so  holding,  al- 
though the  customary  method  of 
selling  land  In  the  city  where  the 
transaction  occurred  was  through 
brokers);  Carroll  v.  Tucker,  2  Misc. 
197.  21  NTS  962  (holding  that  au- 
thority given  an  agent  "to  take  any 
steps  necessary  to  sell"  property 
does  not  empower  him  to  employ 
another  broker  to  make  a  sale). 

Tenn. — Insurance  Co.  of  North 
America  v.  Zaat  Tennessee,  etc..  R. 
Co..  97  Tenn.  326,  87  SW  226. 

Wash. — Dempaey  v.  TTnited  Wire- 
less Tel.  Co.,  6«  Wash.  167.  119  P  1: 
Foss  Iny.  Co.  V.  Ater,  49  Wash.  446, 


96  P  1017  (holding  that,  where  a 
real  estate  agent  has  authority  only 
to  sell  property,  he  cannot  delegate 
authority  to  subagents  to  make  a 
contract  of  sale  which  will  bind 
the  principal). 

Ont. — Rose  v.  Mahoney,  84  Ont.  L. 
238,  24  DomLR  S26.  8  OntWN  647. 

[a]  The  faet  tliat  an  a^snt  la  sn- 
gaged  In  ventl^  property  and  col- 
lectlnr  rents  for  the  owner  cannot 
give  Tiae  to  an  inference  that  the 
agent  Is  authorized  to  empower  a 
broker  to  sell  the  property.  Top- 
llff  V.  Shadwell.  64  Kan.  884,  67  P 
646. 

[b]  SDSband  and  wife,— (l)  A 

wife  may  authorise  her  husband  to 
employ  a  broker  for  the  sale  of  her 
property.  Slmes  t.  Rockwell,  166 
Mass.  872,  81  NB  484;  Codd  V.  Selts, 
94  Mich.  191.  68  NW  1057;  Esmond 
T.  Klngsley,  8  NTS  696.  See  also 
CarroU  v,  0*Bhea,  19  NTS  874  (hold- 
ing a  jury  justlfled  in  finding  that 
the  brOKer  was  employed  by  the  hus> 
band  for  the  wife).  (2)  A  wife 
has  no  Implied  authority  to  bind  her 
husband  in  the  disposition  of  his 
real  estate.  Harrell  v.  Velth,  13 
NTSt  738.  See  generally  Husband 
and  Wife  121  Cyo  1417]. 

[c]  It  la  not  a  braaoli  of  tha 
broker's  twad  to  employ  a  person 
who  is  not  a  sworn  broker.  Ijondon 
V.  Brandon,  Holt  N.  P.  488,  8  KCL 
176,  t  Stark.  14,  8  BCIj  296. 

'vjmnM  of  SBbaMBt  as  affect- 
:ht  to  commlaalon  see  Infra 


A  stockbrc^er  may  not  delegate  his  authority  in 
matter^  involving  the  exercise  of  a  discretion  as  to 
whether  the  transaction  shall  be  entered  into,"'  ex- 
cept where  by  virtue  of  the  necessities  of  the  ease 
or  the  usages  of  the  business  the  broker  may  act 
by  substittite,  as  where  the  purchase  must  be  made 
in  a  distant  city  or  on  an  exchange  of  which  he 
is  not  a  member;*"  but  authority  to  perform  acts 
connected  with  the  transaction,  which  are  purely 
ministerial,  may  of  course  be  del^ated,** 

22]  0,  Duration  and  Termination  of  Agency.^ 
The  agency  of  a  broker  whose  employment  is  def- 
initely limited  by  his  contract  terminates  with  the 
expiration  of  the  time  specified,'  unless,  by  virtue 
of  the  contract,  the  agency  continues  thereafter  until 
revoked,^  or  unless  the  time  is  extended  by  another 
agreement  executed  within  the  time  specified  in  the 
original  contract  ;*  and  unless  the  contract  is 
optional  or  unilateral,  it  cannot  be  revoked  within 
the  time  fixed,  without  liability,"    But  in  the  ab- 

to  employ  another  to  dispose  of 
the  lands  Hated  with  him  may  rea< 
sonably  he  presumed.  Bdgar  v.' 
CTaskey,  (Alta.)  7  DomLR  46,  22 
WestLR  91  [allowing  app  4  Doml^R 
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agent  see  infra  I  Of. 

t6>  RanwicdE  t,  Bancroft,  50  Iowa 
527.  9  NW  867  (holding  that,  where 
an  agent  having  authority  to  sell 
land  exercises  lus  discretion  as  to 
price,  eaamlnes  the  land,  and  flxea 
the  price  and  the  terma,  he  may 
employ  a  real  estate  agent  to  And  a 
purchaser,  and  a  sale  by  him  will 
be  enforced,  if  he  was  required  to 
obtain  his  commission  In  addition 
to  the  price  agreed  on.  although  the 
agent  may  have  been  requested  bv 
his  principal  not  to  employ  a  sub- 
affent);  Gaither  v.  O'Doherty,  12  SW 
306,  11  KyL  594:  Madler  v.  Posorskl, 
124  Wis.  477,  102  NW  892  (holding 
that,  where  plaintiff  was  the  agent 
for  the  sale  of  property,  his  agree- 
ment with  defendant,  authorizing 
the  latter  to  sell  the  property  and 
promising  to  divide  the  profits  of  a 
sale  with  him,  was  not.  In  the  ab- 
sence of  fraud  or  concealment  of 
material  facts  from  his  principal. 
Inconsistent  with  his  duties  toward 
him). 

[a]    A  real  estate  broker  (1)  may 

employ  agents  to  aid  him  in  selling 
land.  Leech  v,  demons.  14  Colo.  A. 
46,  59  P  230;  Boyd  v,  Watson.  101 
Iowa  214,  70  NW  120;  Henninger  v. 
Burch.  90  Minn.  48,  95  NW  678.  (2) 
The  business  of  selling  real  estate 
is  one  in  which  the  right  of  an  agent 


4601. 

•T.   Sims  V.  May,  1  NTS  671. 

[a]    A  broker  antliorlsad  to  pn^  . 
oliaae  atoek  without  restriction  ex-  * 
cept  as  to  price  may  employ  an  agent 
to  make  tne  purchase.  HoogewerS 
V.  Flack,  101  Md.  871,  61  A  184. 

08.  Rosenstock  v.  Tormey,  88  Md. 
169,  8  AmR  126;  Allen  v.  McConlha, 
124  N.  T.  842,  26  NB  812;  Oheen  v. 
Johnson,  90  Pa.  88. 

HoogewerfT  v.  Flack,  101  Md. 
871,  61  A  184;  81ms  v.  May,  1  NTS 
671. 

11^47^?^  «««sll5r  aee  Agency 

ihuiuMrw  f OS  vstooatleK  of  affsMv 

see  Infra  I  28. 

a.  Cal.— Hicks  V.  Post,  164  Cal. 
22.  96  P  878. 

Mich. — Beadle  v.  Sage  I^and,  eta. 
Co.,  140  Mich.  199,  108  NWC64.  « 
AnnCas  68  (construction  of  contract 
giving  broker  sixty  days  withlo 
which  to  make  sale). 

N.  C— Satterthwalte  v.  Ooodyoar, 
187  N.  C.  802,  49  SB  206  (holding 
that,  where  a  vendor  of  land  em- 
powered a  broker  to  sell  the  same 
at  a  certain  price,  provided  tha  mat? 
ter  was  dosed  ap  within  thirty  daya> 
the  time  so  limited  began  to  run 
from  the  date  of  mailing  the  letter 
containing  such  authority,  and  not 
from  the  date  of  Its  receipt  by  the 
broker). 

Or. — Slotboom  Simoson  Lumber 
Co.,  67  Or.  616,  186  P  889.  186  P  641, 
AnnC:asl916C  889;  Sorenson  v.  Smlthj 
OE.Or.  78,  189  P  767,  181  P  1022,  Kl 
LRANS  «1S,  AnnC:asl816A  1127. 

Tex.— Hardeaty  v.  Cavin,  (Ctv.  A.> 
149  BW  867. 

5.  Chapln  V.  Bridges,  116  Mass. 
106;  Beheret  v.  Myers,  240  Mo.  68, 
144  SW  824:  Goddard  v.  Elliott.  16 
B.  C.  879  (holding  that,  where  a  prin- 
cipal lists  property  with  an  agent 
for  sale  for  a  certain  period,  after 
which  time  he  is  to  give  written 
notice  of  an  intention  to  withdraw 
the  property  from  sale  or  to  chanae 
the  price  or  the  terms,  this  Is  a  list- 
ing for  the  period  mentioned,  and 
after  that  an  agency,  until  the  prop- 
erty Is  withdrawn,  in  the  absence  of 
proof  of  notice  having  been  given). 

4.  Clark  V.  Dalxlel,  3  Cal.  A.  121,  84 
P  429  (effect  of  a  memorandum  ex- 
tending the  time);  Ho Ibrook -Black- 
welder  Real  Est.,  etc.,  Co,  v.  Hart- 
man.  128  Mo.  A.  228,  106  SW  1115; 
Slotboom  V.  Simpson  Lumber  Co.,  67 
Or.  516,  136  P  889,  136  P  641,  AnnCas 
1916C  339;  Sorensen  v.  Smith,  66  Or. 
78,  129  P  767,  131  P  1022,  51  LRANS 
612.  AnnCaal916A  1127. 

6.  Hollweg  V.  Schaefer  Brokerage 
Co..  197  Fed.  689,  117  CCA  83  (a 
contract  to  furnish  to  a  broker  a 
definite  quantity  of  goods  for  siJe 
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sence  of  a  eontraet  fixing  the  duration  of  a  broker's 
agency*  it  continues  for  only  a  reasonable  time,' 
and  either  of  the  parties  may  terminate  it  at  will' 
by  giving  notice*  subject  only  to  the  ordinary  re- 
quirements of  good  faith.^**  Thus  where  the  con- 
tract of  employment  specifies  no  time  during  Thiofa 

in  a  deflnlte  territory  durlnc  a  dofl- 
nlte  season);  Blumenthal  v.  srldses, 
91  Ark.  212,  12<t  SW  974,  24  L.RANS 
270  (holding  that.  wher«  a  broker 
ia  employed  for  a  definite  time,  the 
airency  can  be  revoked  only  In  ac- 
cordance witb  some  express  or  Im- 
plied condition  of  its  continuance); 
Sill  V.  Ceschi,  167  Cal.  698,  140  F  949; 
Alexander  v.  Sherwood  Co.,  72  W. 
Va.  195.  77  SB  1027.  49  L.RANS  986 
4nd  note. 

e.  IMwards  v.  Lair<t  22  Cal.  A. 
398.  134  P  366  (construction  of  a  con- 
tract as  to  duration):  Leslie  v.  Boyd, 
124  Ind.  320,  24  NE  887  (holdlnff 
that,  under  a  contract  placing  real 
estate  In  the  hands  of  a  broker  for 
■ale  on  commission,  with  the  privi- 
lege of  withdrawing  the  same  at  any 
time  during  one  year  on  payment  of 
a  less  commission,  the  right  of  the 
broker  to  sell  continues  after  the 
expiration  of  the  year,  where  the 
property  is  not  so  withdrawn):  Ches- 
brough  V.  Vizard  Inv.  Co.,  166  Ky. 
149.  160  SW  726;  Shadwlck  v.  SmiS, 
147  Ky.  169,  143  SW  1027:  McLAne 
V.  Maurer,  28  Tex.  Civ.  A.  76,  6«  SW 
693.  1108. 

[a]  Blgnatiir*  of  ooatraot-r— A 
contract  giving  a  broker  a  certain 
time  within  which  to  make  sales 
may  be  valid  from  the  time  Its  terms 
are  agreed  on,  although  it  1b  never 
Blgned.  Green  v.  Cole,  108  Mo.  70, 
if  SW  317. 

[b]  AxtQiorXtj  oonf erred  on  a  flrm 
to  sell  real  estate  Is  terminated  on 
Its  dissolution.  Schlau  v.  Enzen- 
backer,  266  III.  626,.  107  NE  107, 
LRA1916C  576  and  note;  Larson  v. 
Newman,  19  N.  D.  163,  121  NW  202, 
28  LRANS  849  and  note. 

T.  UcFarland  v.  Boucher,  163 
Iowa  716,  134  NW  Bl;  Frledenwald 
V.  Welch.  174  Mich.  899,  140  NW  664; 
Dodge  V.  Childers,  167  Mo.  A.  448, 
161  8W  749:  Alexander  v.  Sherwood 
Co..  72  W.  Va.  195,  77  SE  1027,  49 
LRANS  986  and  note. 

[a]  "Tbm  law  ImpUsS  that  the 
contract  ia  to  remain  In  force  for  a 
reasonable  time  only:  and  after  the 
expiration  of  that  time  the  owner 
nay.  In  good  faltb,  revoke  the 
agency."  Dlckmann  v.  Treaeler,  176 
Mo.  A.  601.  168  SW  76. 

[b]  W3i«T«  the  agency  la  created 
for  a  partlcnlar  pupoM,  auch  as 
to  sell  real  estate,  and  no  definite 
jteriod  of  time  la  agreed  on.  it  is 
presumed  to  continue  until  such  pur- 
pose is  effected,  unless  sooner  termi- 
nated by  revocation  or  otherwise. 
Hartford  v.  McGllllcuddy,  108  Me. 
884.  68  A  860.  16  LRANS  481  iCnd 
note.  12  AnnCas  1083. 


[c1  Termlnatloa  by  usneosRsfnl 
•tforts. — (1)  Where  a  prospective  les- 
see did  not  accept  an  offer  made  by 
plaintiff,  a  broker,  of  part  of  defend- 
ant's dock,  and  plaintiff  had  no  au- 
thority to  offer  the  entire  dock,  de- 
fendant was  Justified  in  regarding 
the  authority  given  plaintiff  as 
ended.  Lord  v.  u,  S.  Transportation 
Co.,  148  App.  Dlv.  437,  128  NTS  451. 
(2)  firoployment  to  negotiate  a  trade 
of  the  principal's  store  for  a  farm 
ends  when  it  la  ascertained  that  a 
farm  which  the  broker  is  endeavor- 
ing to  secure  in  trade  cannot  be  had, 
umeM  he  is  expressly  or  impliedly 
aothorlxed  to  trade  until  a  farm  Is 
flnally  secared.  Hurxthal  v.  Dalby, 
168  Ho.  A.  688.  158  SW  1066. 

8.  Ala,— Oronin  v.  American  Se- 
curities Co..  168  Ala.  588,  50  8  81B, 
186  AmSR  SS. 

Ark. — ^Blumenthal  v.  Bridges.  91 
Ark.  212.  120  SW  974,  24  LRANS  279. 

Cal. — ^Ernst  v.  Oanahl,  166  Cal.  493, 
137  P  256.  , 

Ga.— Shaw  v.  Chiles,  9  Oa.  A.  460, 
71  SB  746. 
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Mo. 


111. — 'Tucker  t.  Hennlng  Co., 
IlL  A.  676. 

Iowa. — Knudson   v.  Laurent, 
Iowa  188.  140  NW  892. 

La. — Taylor  v.   Martin,  109 
187,  33  8  112. 

Mass. — Cadigan   v.  Crabtree, 
Mass.  283.  78  NE  418. 

Mo. — Dodge  V.  Childers,  167 
A.  448,  161  SW  749. 

Hebr.— Huffman  v.  Ellis,  64  Nebr. 
628,  90  NW  662. 

N.  T. — Sibbald  v.  Bethlehem  Iron 
Co.,  83  N.  Y.  S78,  S8  AmD  441. 

N.  C. — Raleigh  Real  E:st.,  etc.,  Co. 
V.  Adams,  146  N.  C.  161,  68  SB  1008. 

W.  Va. — Alexander  v.  Sherwood 
Co.,  72  W.  Va.  195.  77  SB  1027,  49 
LRANS  985  and  note. 

Wis. — Barlnger  v.  Rock  County 
Sugar  Co.,  169  Wis.  666.  160  NW 
989;  Wahl  V.  Traoy,  138  Wla.  868, 
121  NW  660. 

[a]  This  la  especially  tme  where 
the  contract  provides  that  it  Is  to 
continue  only  so  long  as  mutually 
aatlafactory  to  both  parties.  Du- 
laney  v.  Page  Belting  Co~  (Tann. 
Ch.  A.)  69  SW  1082. 

[b]  The  savloyBisnt  of  a  broker 
to  porohase  stooks  for  cash  may  be 
revoked  at  any  time  until  the  broker 
has  acted  on  the  order  in  good  faith. 
Wahl  V.  Tracy,  139  Wis.  668,  181 
NW  660  (holding  that,  where  a 
broker,  ordered  to  purchase  stooks 
for  cash  paid  to  him,  purchased  on 
margin  through  another  broker,  such 
purchase  did  not  constitute  a  per- 
formance of  his  commission,  and 
the  customer  may  at  any  time  termi- 
nate the  broker's  authority  and  de- 
mand a  return  of  his  money). 

[c]  The  faot  that  a  client's  ao- 
oonnt  with  a  atookbrofcer  haa  been 
balanced  for  a  few  days  does  not  of 
Itself  show  a  revocation  of  the 
broker's  authority  to  make  further 
trades  in  accordance  with  the  pre- 
vious course  of  dealing  between  the 
parties,  Robinson  v.  Norrls,  61 
HowPr  (N.  T.)  442  [aff  6  Hun  288]. 

9.  U.  S. — Bronn  r.  Northampton- 
Easton,  etc.,  TracL  Co.,  200  Fed.  897, 
119  CCA  193. 

111. — Preetand  v.  Hughes,  109  III. 
A.  73  (holding  that  a  notice  to  a  real 
estate  broker,  through  an  agent  of 
the  landowner,  of  a  revocation  of  his 
authority  to  sell  Is  sufficient  to  with- 
draw the  land  from  his  hands). 

Ky, — Elkhorn  Cona  <k>al.  etc.,  Co. 
V.  Baton,  168  Ky.  806,  178  SW  798. 

Nebr. — Huffman  V.  EiUla.  64  Nebr. 
623.  90  NW  552. 

Or. — Peterson  v.  Bogner.  69  Or. 
566,  117  P  805  (revocation  by  parol). 

Tex. — Putnam  Land,  etc.,  Co.  v. 
Elser,  (Civ.  A.)  169  SW  190  (for  lack 
of  diligence). 

[a]  The  brofcsr  la  entitled  to  notice 

(1)  of  the  revocation  of  his  author- 
ity. Henderson  v.  Vincent,  84  Ala. 
99.  4  S  99;  Nolan  v.  Swift,  111  Mich. 
66,  69  NW  96.  (2)  The  owner  must, 
if  he  wishes  to  rescind  the  contract 
of  agency  with  a  broker  on  account 
of  the  incompetency  of  the  agent, 
notify  the  agent  to  that  effect.  Jones 
v.  Berry,  37  Mo.  A.  126. 

[b]  Ocmmuiloatlon  of  revocation. 
— (1)  Authority  to  sell  land  Is  not 
revoked  by  a  letter  mailed  to  the 
brokers,  but  never  received  by  them. 
Sayre  v.  Wilson.  8S  Ala.  151,  6  S  157. 

(2)  A  letter  written  by  a  principal 
to  a  broker,  terminating  his  agency 
to  sell  property,  and  addressed  to 
his  place  of  residence,  where  It  was 
delivered  at  his  office,  took  effect 
from  the  date  of  such  delivery,  al- 
though by  reason  of  the  brokers  ab- 
sence which  was  unknown  to  the 
principal  he  did  not  personally  re- 
ceive it  until  some  weeks  later,  he 
having  in  the  meantime  taken  no  ac- 


the  broker's  authority  to  sell,  or  to  negotiate  for  a 
sale,  shall  continue,  the  authority  is  subject  to  revo- 
cation at  any  time  before  a  sale  is  made,  or  a  por- 
ehaser  found  who  is  ready,  willing,  and  able  to  por- 
chase  on  the  required  terms,  without  liability  on  the 
part  of  the  owner  to  the  broker,^^  save  under  exeep- 


Wher* 


tion  In  the  matter  of  the  agency. 
Reos_V.  Fallow.  97  Pad.  167.  88  CCA  94. 
WalTsr  of  WTtttea  notice^ 

ier«  a  contract  provided  that  cer- 
tain land  should  be  left  with  plain- 
tiff for  sale,  for  a  period  of  two 
weeks  and  until  written  notice  of 
withdrawal,  and  the  broker  failed  to 
sell  the  land  within  the  two  weekj 
and  verbally  agreed  that  his  time  to 
make  a  sale  had  expired,  and  sUted 
that  there  was  no  uae  In  destroying 
the  contract,  which  defendant  wanted 
to  do.  the  broker  waived  written  no- 
tice of  withdrawal,  thereby  terminat- 
ing the  contract  after  the  two  weeks. 
Bird  v.  Webber.  28  Okl.  S88, 101  P  1061. 

[d]  A  atookhroker  (l)  who  m&kea 
a  short  sale  for  a  customer  on  mar- 
gin may,  after  the  expiration  of  a 
reasonable  time,  close  It  on  notice 
White  v.  Smith.  54  N.  Y.  522  [afl 
6  Lans.  6];  Sterling  v.  Jaudon,  it 
Barb.  (N.  Y.)  469.  (2)  Stockbrokers 
cannot,  however,  revoke  their  gen- 
eral agreement  to  buy.  hold,  and 
aell  stocks  for  a  commission,  with- 
out notice;  and  if  they  do  so.  they 
are  liable  for  damages  auatalned  by 
their  employers  by  reason  of  the 
revocation.  White  v.  Smith.  6  Lena 
6  [aff  54  N.  Y.  622].  See  also  infra 
SS  49.  50. 

10.  U.  8.~-Reea  T.  FeUow,  97  Fed 
167.  38  CCA  »4. 

Ark. — Branch  v.  Moore.  84  Ark. 
462.  106  SW  1178.  120  AmSR  78. 

Cal.—Emst  T.  Oanahl,  166  Cal.  493. 
1S7  Pa.  266. 

G a.— Shaw  v.  Chiles.  9  Ga.  A.  460. 
71  SE  746. 

La.— Taylor  v.  Martin,  109  La.  117, 
88  S  112. 

Masa — Cadigan  v.  Crabtrea  1 86 
Mass.  7,  70  NE  1032,  68  LRA  SSL 

Mich. — Frledenwald  v.  Welch,  174 
Mich.  399,  140  NW  664. 

Mo.— Graf,  etc..  Realty  Co.  v. 
Lovell.  180  Mo.  A.  706,  168  SW  877. 

N.  Y. — Sibbald  v.  Bethlehem  Iron 
Co.,  88  N.  Y.  378,  38  AmR  441. 

{a]  The  principal  oaanot  resolBd 
ar  the  broker  has  ao  altered 
hla  altuation,  pursuant  to  authority, 
that  his  status  quo  cannot  be  re- 
stored. WIger  V.  Carr.  131  Wfs.  584. 
Ill  NW  667,  11  LRjCnS  6B0.  11 
AnnCas.  998. 

11.  U.  S.— Rees  V.  PeUow,  97  Fed. 
167.  88  CCA  94. 

Ariz. — Trioltey  V.  Crowe.  8  Aria 
176,  71  P  966. 

Ark. — Murray  v.  Miller,  IIS  Ark. 
227,  166  SW  686  (revoked  by  sub- 
sequent contract) ;  Blumenthal  v. 
Bridges,  SI  Ark.  312,  120  SW  974. 
24  LRANS  279;  Branch  v.  Moore,  S4 
Ark.  462,  106  SW  1176,  120  AmSR 
78. 

Del. — MoGonlgal  t.  Ranghley,  12 
Del.  61,  68  A  801. 
D.  C. — ^Armasv.Cameron,lSD.C4S6. 
111.— Wolber  T.  Chambara,  128  III 

A.  624. 

Iowa. — Moanat  v.  Berkhelmer,  ISS 
Iowa  177,  189  NW  469  (holding  that, 
although  a  writing  authorizing  ths 
sale  oi  land  for  a  atated  commission 

Srovlded  that  "thia  contract  expires 
an.  1st,  1911."  It  was  subject  to 
revocation  at  any  time  by  the  prin- 
cipal): Mllllgan  V.  Owen,  128  Iowa 
286.  98  NW  792. 

Kan. — Anderson  v.  Shafer.  87  Kan. 
346.  124  P  428. 

Ky.— Cheabrough  V.  Visard  Inr. 
Co..  166  Ky.  149,  180  SW  726. 

Md.— Howard  v.  Street.  12S  Ui. 
289,  93  A  923. 

Mass.— Smith  v.  Kimball.  193  Mass. 
582,  79  NE  800:  Cadigan  v.  Crabtrw, 
186  HasB.  7,  70  NE  1033,  66  LRA 
982:  Leonard  v.  Eldrldge.  184  Masa 
694.  69  NE  237. 

Minn.— Wright  t.  Waite.  128  Hina 
116,  148  NW  fa 
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tional  ebeomstuieeB,"  as  when  the  Bgmey  is  |  eoopled  with  an  ixttezvet  in  the  anbjeet  matter,^'  or- 


Uo.— KJlpatrick  v.  Wtley.  Ift7  ICo. 
123.  95  Sw  21S;.Lovlns  v.  Heaparlan 
Cattle  Co.,  17S  Ho.  tlO.  75  SW  1096; 
Gnl.  etc..  Realty  Co.  v.  Lovell,  180 
Uo.  A.  706.  163  SW  S77. 

Uont. — Newman  v,  Dunleavy,  14* 
P  »70  (under  Rev.  Codes  i  B4S0); 
Sbober  v.  Blackford.  4*  Mont  >94, 
127  P  S29  (where  a  notice  to  a 
broker  of  an  Increaa*  In  the  price 
of  land  was  held  not  to  constitute 
revocation). 

Nebr. — Maddox  t.  Hardlnr,  91 
Nebr.  292,  135  NW  1019;  Mifler  v. 
Wehrman,  81  Nebr.  388.  115  NW  1078 
(holding  that  authority  to  sell  land 
may  be  revoked  at  any  time  by  the 
principal,  where  the  instrument 
rrantinK  the  authority  Is  not  given 
for  a  valuable  consideration,  or  does 
not  create  In  the  agent  an  Interest 
in  the  real  estate). 

N.  Y. — Donovan  v.  Weed,  182  N. 
T.  43.  74  NE  S63  [rev  86  App.  I>lv. 
6S0,  83  NTS  682];  O'Hara  v.  Murray, 
m  App.  Dlv.  113,  128  NTS  1009; 
Gardner  v.  Pierce,  131  App.  Dlv.  6Q6, 
:ie  NTS  1S5:  Prendergast  V.  Cora 
Uerer  Co..  156  NYS  7S0;  Slater  v. 
HolU  10  NTSt  257. 

N.  C. — Raleigh  Real  EBt..  etc.,  Co. 
r.  Adams,  146  If.  C.  161,  6S  SB  1008; 
Abbott  V.  Hunt.  129  N.  C.  403,  40 
SE  119. 

Or. — Simpson  V.  Carson,  11  Or.  361, 

S  P  325. 

Pa. — Macfarren  v.  Galllnger,  210 
PL  74,  69  A  435  (violation  of  con- 
iract  aa  grounds  for  termination). 

S.  C. — McCallum  v.  Grier,  86  S.  C. 
m.  68  SS  466,  ISS  AmSR  1037. 

Tex. — Granger  Real  Eat.  Cxch.  t. 
Anderson.  (Civ.  A.)  145  SW  262: 
Sewion  V,  Conness,  (Civ.  A.)  106  SW 
192;  Evans  v.  Gay.  (Civ.  A.)  74  SW 
Hi. 

Wash. — 'Knox       Parkwr,  S  Wash. 

14.  25  P  909. 

W.  Va, — Rowan  v.  Hull.  S6  W.  Va. 
135.  47  SB  92,  104  AmSR  »98,  1 
AnnCas  684  and  note. 

ra]  A  eoBtKMt  alTlBf  a  Droker  sm 
enlastn  ageaey  71)  for  a  definite 
time  for  the  sale  of  certain  property 
Is  but  a  unilateral  promise,  revoc- 
able by  the  owner,  whether  the  owner 
commits  a  breach  of  contract  In  so 
revoking  or  not.  Auerbach  v.  Inter- 
net jo  naie  Wolfram  Lam  pen  Aktlen 
Qesellachaft,  177  Fed.  458;  Dreyfus  v. 
Richardson,  20  Cal.  A.  800,  ISO  P  161: 
Jayne  v.  Drake,  (Miss.)  41  S  372 
(holding  that  a  contract  without  con- 
sideration, made  by  a  landowner, 
merely  ^Tfng  one  the  exclusive 
agency  tor  a  year  to  sell  the  land 
on  commission,  may  be  revoked  prior 
to  a  sale,  as  it  Is  without  mutuality) : 
HallBtead  v.  Perrlgo,  87  Nebr.  128, 
ISS  KW  1078.  <2)  An  agreement  by 
which  a  property  owner  nominates 
a  person  as  his  sole  agent,  for  three 
rears,  to  sell  hts  Immovablea,  on  pay- 
ment  of  a  commission  and  expenses, 
is  a  mandate  and  not  a  hiring  of 
services,  and  Is.  therefore,  revocable 
at  any  time,  subject  to  liability  for 
damages  In  case  of  revocation  with- 
out cause  or  reason.  Hudon  v. 
r^Ml.  42  Que.  Super.  228.  (8)  An  ex- 
clusive agency  to  sell  property,  sub- 
ject to  revocation  by  ninety  days' 
notice,  may  be  revoked  at  any  time, 
unless  a  consideration  for  the  grant- 
itiE  of  the  aigency  is  established. 
I^tzel  v.  Anderson.  162  III.  A.  638. 
Compare  Norton  v.  SJolneth,  43 
Wash.  327,  86  P  673  (holding  that 
an  exclusive  right,  for  a  valuable 
cotiHlrteratlon.  to  sell  real  estate  for 
a  limited  period  Is  not  a  power 
coupled  with  an  Interest,  and  Is  re- 
voked bv  notice  given  within  the 
time,  before  a  sale  has  been  made, 
«o  that  the  purchasers  who  buy 
after  such  revocation,  although  with- 
in the  time  limit,  have  no  enforce- 
able con  tract  or  sale ) .  ( 4 )  An 
»*reement  by  the  president  of  a 
corporation  with  a  real  estate  broker 
that,  as  long  as  he  remains  president 
It  will  not  purchase  certain  tracts 
of  land  through  anyone  but  the 
broker.  Is  not  binding  on  the  com- 
psny  after  the  resignation  of  the 


S resident,  although  he  remains  a 
I  rector  and  one  of  the  committee 
In  charge  of  the  purchase  of  that 
property.  Foss  Now  York  Cent., 
etc.,  R.  Co.,  161  App.  Dlv.  681.  146 
NYS  930. 

[b]  no  pilnetpal  oauot  rsrcfte 
the  agsnoj  (1)  after  the  broker  has 
procured  a  purchaser  able,  ready, 
and  willing  to  buy.  Blumenthal  v. 
Goodalt,  S^Cal.  251,  26  P  906:  Mont- 
gomery v.  Amsler,  67  Tex.  Civ.  A. 
216,  122  SW  307;  Luhn  v.  Pordtran, 
63  Tex.  Civ.  A.  148.  116  SW  667; 
Peach  River  Lumber  Co.  v.  Mont- 
gomery, &1  Tflx.  Civ.  A.  487,  116 
SW  87.  (2)  But  It  has  been  held  that 
the  fact  that  brokers,  authorized  to 
sell  land,  but  not  having  an  ex- 
clusive agency,  have  entered  Into  a 
written  contract  for  the  sale  of  the 
property  on  the  terms  authorized, 
of  which  the  principal  has  no  notice, 
does  not  affect  his  right  to  revoke 
the  agency.  WelselB-Oerhart  Real 
Qst.  Co.  V.  Walnwrlght,  127  Mo.  A. 
514,  106  SW  1096. 

[c]  SsToeatlon  before  sals^d) 
A  merchant  who  agrees  to  allow  a 
broker,  as  commission  for  producing 
a  sale  of  merchandise,  all  that  he  can 
get  for  the  goods  above  a  certain 
price  may  revoke  the  agreement  at 
any  time  before  the  broker  has  con- 
summated a  contract  of  sale.  Alay 
V.  Schuyler,  43  N.  Y.  Super.  95.  (2) 
The  interest  of  a  real  estate  broker 
In  commissions  to  be  earned  will  not 
prevent  a  revocation  of  his  agency 
at  any  time  prior  to  a  sale.  Neal  v. 
Lehman,  11  Tsx.  Civ.  A.  461.  84  SW 
153. 

[d]  What  oouUtntos  reToeatlon. 

— (1)  Where  the  owner  of  real  estate, 
after  employing  an  agent  to  collect 
the  rents,  make  Improvements,  keep 
the  property  insured,  etc.,  took 
the  property  out  of  the  hands 
of  the  agent  and  demanded  and 
received  of  him  the  papers  relat- 
ing to  the  property,  including  the 
agreement  appointing  him  agent,  the 
authority  of  the  agent  was  revoked. 
Hunn  V.  Ashton,  121  Iowa  265,  96  NW 
746.  (2)  An  agency  created  for  the 
sale  of  land  is  terminated  by  the 
withdrawal  of  the  land  from  the 
market  by  the  principal.  Lacey  v. 
Thomas,  164  Fed.  623  (letters  with- 
drawing land  from  market);  Clark 
v.  Dalxlel.  3  Cal.  A.  121,  84  P  429; 
Loving  Co.  T.  Hesperian  Cattle  Co., 
176  Mo.  330.  76  SW  1096:  Abbott  v. 
Hunt,  129  N.  C.  403,  40  SB  119;  YIng- 
ling  V.  West  Bnd  Impr.  Co.,  fi  Pa. 
Diet.  607.  (3)  An  agreement  to  pay 
a  certain  amount  for  furnishing  a 

Eurchaser  for  land  Is  not  revoked 
y  the  principal's  statement  to  the 
broker,  after  furnishing  the  name  of 
one  who  afterward  became  a  pur- 
chaser, that  he  would  pay  no  com- 
mission to  any  agent  on  the  sale  of 
the  land  unless  a  certain  price  was 
obtained,  where  the  broker  does  not 
assent  to  the  modification.  Burd 
V.  Webster,  128  Wis.  118,  107  NW  23. 

[e]  fftattttory  regnlatlon^In 
Maine,  L.  (1911)  c  167,  providing 
that  contracts  making  one  an  agent 
for  the  sale  of  real  estate  shall  be- 
come void  after  one  year,  unless  the 
time  of  termination  is  fixed,  renders  a 
contract  that  one  should  plat  a  tract 
and  have  the  exclusive  sale  of  the 
lots,  without  limitations  as  to  time, 
absolutely  void  after  one  year,  al- 
though the  owner  Is  not  aware  of  the 
Invalidity  until  later,  and  the  owner 
is  not  estopped  from  setting  up  the 
statute  simply  because  the  agent, 
without  any  Inducement  on  the  part 
of  the  owner.  Incurs  a  small  ex- 
pense In  surveying  the  tract,  in  ig- 
norance of  the  fact  that  the  con- 
tract has  become  void.  Odlln  v. 
McAllister,  112  Me.  89.  90  A  1086. 

[f]  Wheto  a  oorporatiOB  •mplo'va 
brokers  to  puroliase  and  sell  land, 
the  corporation's  representatives  In- 
dividually cannot  abrogate  or  ter- 
minate the  contract  as  long  as  the 
brokers  do  not  consent  or  waive  their 
right  to  commissions  under  such  con- 
tract.   Lord  V.  Wapato  Irr.  Co.,  81 


Wash.  661,  142  P  1172. 

la.  Luhn  V.  PordCraiL  63  Tex.  Civ. 
A.  148,  116  SW  667  (holding  that! 
whero  an  ownor  of  premises  agreed 
In  September  to  extend  the  tims 
within  which  a  broker  might  sell  to 
such  time  as  he  could  get  the  pros- 
pective purchaser  to  bind  Itself  to 
buy,  and  it  was  contemplated  that 
the  broker  was  to  have  until  some 
time  after  the  beginning  of  the  year 
to  make  the  sale,  and  the  sale  was 
in  fact  closed  In  April,  active  nego- 
tiations having  been  kept  up  all  the 
time,  with  the  prospect  of  eventual 
success,  the  delay  In  closing  the  sale 
was  not  unreasonable  and  did  not 
on  that  ground  authorize  the  revoca- 
tion of  the  broker's  authority  with- 
out his  consent):  McLane  v.  Maurer, 
28  Tex.  Civ.  A.  76.  66  SW  693.  1108 
(holding  that,  where  a  contract  au- 
thorizing brokers  to  sell  defendant's 
lands  within  a  certain  period  pro- 
vided that  defendant  might  sell  all 
or  any  part  of  the  land,  the  proviso 
did  not  authorise  defendant  to  re- 
voke the  authority  of  the  brokers 
before  the  time  expired,  where  they 
had  excited  an  active  demand  and 
were  rapidly  selling).  See  also  Oier 
V.  Van  Aalst,  (Alta.)  22  DomLR  438 
[dism  app  16  DomLR  870]  (holding 
that,  where  a  broker  is  given  charge 
of  the  sale  of  a  number  of  lots, 
separately,  and  is  to  receive  a  per- 
centage on  the  net  profits  on  the 
total  sales,  be  will  not  bo  subject  to 
dismissal,  after  having  started  on 
his  work,  until  It  is  completed,  ex- 
cept for  cause:  but  If  the  broker 
neglects  the  work  of  selling,  whero 
It  was  a  part  of  the  arrangement 
that  ha  should  give  his  personal  at- 
tention to  the  business,  the  property 
owner  may  cancel  his  authority). 

13.  Iowa. — Knudson  v.  I^aurent, 
169  Iowa  189,  140  NW  392;  Bird  v. 
Phillips,  115  Iowa  703,  87  NW  414 
(holding  that,  where  plaintiff  was 
employed  to  negotiate  a  trade  of ' 
lands  for  defendant,  and  afterward 
was  employed  to  sell  the  lands  te^' 
celvsd  by  her  In  the  trade,  the  servT 
Ices  rendered  by  him  In  making  tho' 
trade  being  In  part  the  oonslderatloti 
for  the  second  employment,  tho 
agency  was  coupled  with  an  Interest, 
and  could  not  be  revoked  at  the  mere' 
pleasure  of  defendant). 

Ky.— Mueller  v.  Goddard.  140  Ky. 
238.  180  SW  1088. 

Md. — Howard  v.  Street,  126  Hd. 
2897  93  A  923. 

Mont. — Newman  v.  Dunleavy,  149 
P  970  (under  Rev.  Codes  §  6460). 

Man. — Richardson  v.  McClary,  16 
Man.  74. 

See  also  gonerally  Agency  |t  164- ' 
166.   

[al  muTS  a  brokov  employed  to 
■eU  land  has  la  good  faith  IneiimA 
•Kpanaos  and  expended  tbne  and 
loDOV  In  performing  the  agency.  If 
becomes  an  agency  coupled  with  an 
Interest,  which  agency  the  prlncIpM-' 
will  not  be  permitted  to  terminato  at 
will.  Sill  v.  Ceshl,  167  Cal.  698,  140 
P  949:  McCray  v.  Pfost,  IIS  Mo.  A. 
672.  94  SW  »9S. 

tbi  A  mere  ooaunlsslon  or  re- 
wud  (1)  to  be  earned  hy  the  broker 
In  executing  the  agency  does  not 
alone  make  It  one  coupled  with  an 
Interest.  Stler  v.  Imperial  L.  Ins. 
Co..  68  Fed.  843:  Martin  v.  Lamkin. 
188  III.  A.  431;  Knudson  v.  Laurent, 
159  Iowa  189.  140  NW  392;  Chase  v. 
Chapman,  89  Kan.  196,  131  P  616 
(holding  that  a  power  to  sell  real 
property  and  to  receive  all  the  pro- 
ceeds above  a  certain  sum  as  com- 
mission iB  not  a  oower  coupled  with 
an  Interest);  McKellop  v.  Dewttz,  42 
Okl.  220,  140  P  1161.  52  LHANS  266: 
Neal  V.  Lehman.  11  Tex.  Civ.  A.  461^ 
34  SW  153;  Alexander  v.  Sherwood 
Co..  72  W.  Va.  195,  77  SE  1027.  49* 
LRANS  98S  and  note:  Rowan  v.  Hull, 
55  W.  Va.  386,  47  SE  92,  104  AmSR 
998,  2  AnnCas  884  and  note.  (2)  A 
letter  written  by  a  principal  to  his 
broker,  authorizing  him  to  sell  goods: 
and  agreeing  to  settle  his  debt  to* 
the  broker  gut^.of^^e^^^fi^ 
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has  been  etmf erred  on  the  broker  for  a  valuable  e«ii- 
aidezation  moving  from  him  to  the  prineipal,**  uid 
under  some  eircomstances  the  broker  is  entitled  to 
a  reasonable  time  within  which  to  effect  a  sale.*'  So 
too  the  a^ncy  may  be  terminated  by  the  death  of 
the  prineipal."  or  by  the  sale*'  or  the  partial  de- 
struetion'*  of  the  subject  matter. 

not  confer  on  the  broker  an  Irre- 
vocable power  to  collect  the  prooeeda 
of  saJe.  Hlrclna  v.  Orlnarod,  16 
Phlla.  (Pa.)  200.  , 

14.  Howard  v.  Slreet.  12B  Md.  S8», 
9S  A  t2S:  Slmpaon  v.  Caraon,  11  Or. 
3«1.  S  P  SS6  (ta^dlna  by  ImpUcaUon 
that  a  written  agreement,  not  under 
seal,  fflvlng  a  real  estate  broker  "the 
exclusive  Bale  of  land"  at  a  certain 
price,  and  agreeing  to  pay  him  all 
•over  that  aum  aa  commiastona,  may 
not  be  reaclnded  If  a  conalderatlon- 
or  actual  Indebtedneaa  la  ahown). 

15.  Ga.— McMillan  v.  Qulnoey,  1S7 
Ga.  63,  72  BE  606. 

111.— Tlnsley  v.  Durfer,  98  111,  A. 
239:  Rand  v.  Cronkrlte,  64  111.  A.  208 
(holding  that  a  broker  authorised  to 
make  a  sale  ,of  a  large  property, 
which  sale  necessarily  Involves  the 
expenditure  of  a  considerable  amount 
of  time  and  money  on  his  part,  the 
time  within  which  the  sale  Is  to  be 
made  not  being  specifically  limited, 
la  entitled  to  a  reasonable  time,  to 
be  determined  from  all  the  circum- 
stances of  the  case). 

Minn. — Peterson  v.  Hall,  61  Minn. 
268,  OS  NW  73S. 

Mo. — Wanstrath  Real  Est.  Co.  v. 
Wens,  18G  Mo.  A.  162,  170  SW  S4S 
(holding  that,  where  a  contract,  giv- 
ing an  exclusive  agency  for  the  sale 
of  property  to  brokers  and  the  right 
to  a  commission  In  case  of  a  aale  by 
the  owners,  did  not  stipulate  the 
period  of  time  during  which  it  was 
to  be  enforced,  the  contract  will  be 
elfectfve  for  only  a  reasonable  time): 
Staehlin  v.  Kramer,  118  Mo.  A.  329, 
94  SW  785;  Sallee  v.  McMurry,  113 
Mo.  A.  253,  88  SW  187. 

N.  T.— Bathrlck  v.  Coffin,  13  App. 
Div.  101,  43  NTS  813. 

Tex. — McLane  v.  Maurer,  28  Tex, 
Civ.  A.  76,  66  SW  098.  1108. 

Ont. — Adameon  v,  xeager,  10  Ont. 
A.  477. 

[a1    If  there  la  no  time  limit  to  a 

contract  under  which  a  real  estate 
broker  Is-  authorized  to  procure  a 
purchaser,  a  reasonable  time  is  Im- 
plied, and  after  the  expiration  ht 
that  time  the  owner  may  In  good 
faith  revoke  the  agency  and  sell  to 
one  first  discovered  by  the  broker. 
Turner  v.  Snyder,  132  Mo.  A.  320,  111 
aw  868;  Newton  v.  Conness,  (Tex. 
Civ,  A.)  106  SW  892. 

[b]  Aa  esq^loyment  to  "gwt  an 
oKw^  for  land  Is  one  to  make  a  sale 
or  exchange  within  a  reasonable 
time,  and  not  merely  to  procure  a 
alngle  offer.  Curran  v.  Hubbard,  14 
Cal.  A.  733,  114  P  81,  88. 

(c]  Where  the  hroker  has  ex- 
MttOed  hla  Ume  and  haa  performed 
wbor  In  getting  the  parties  in- 
terested, he  Is  entitled  to  a  reason- 
able length  of  time  within  which  to 
complete  his  services,  unless  a  defi- 
nite time  has  been  agreed  on. 
Barney  v.  Yaxoo  Delta  Land  Co.,  178 
Ind.  387.  101  Ni:  96. 

id]  In  determining  what  oonatl- 
tntM  a  rMUMmaUe  tuna  (1)  within 
which  a  real  estate  broker  employed 
to  procure  a  purchaaer  for  a  farm 
must  procure  a  purchaaer.  In  order 
to  lie  entitled  to  hia  commlsalona,  the 
facta  and  the  clrcumatances  must  be 
conaldered.  Salee  y.  McMurry.  118 
Mo.  A.  253,  88  SW  1(7.  (2)  "A  period 
of  approximately  three  years  Is  a 
reasonable  time  to  allow  a  real  estate 
broker  to  seek  a  purchaser,  and  the 
revocation  of  hla  authority  after 
that  time  la  reasonable  as  a  matter 
of  law."  I>ickmann  t.  Treaeler,  175 
Mo.  A.  601,  604,  158  SW  76. 

IB,  Kyle  v.  Gaff.  105  Mo.  A.  672, 
78  SW  1047;  Bnyeart  v.  Plgard,  38 
Fa.  Super.  488;  Shialer'a  Est..  2  Pa. 


"Whim  sersral  brokers  are  employed  independ- 
ently about  the  same  tranaaction,  the  aeeon^lish- 
ment  of  the  object  of  the  agency  by  que  operates  ai 
a  revocation  of  the  anthopty  of  the  otiiers.^ 

[$23]  D.  Brsach  of  Oontracf^  Where  a  broker 
is  employed  to  sell**  lan^  or  etoeks  or  any  other 
commodity,  or  is  employed  to  buy  such  prop- 


Dlst.  688  (there  being  no  covenant 
binding  the  owner's  heira  or  repre- 
sentatlvea). 

[a]  Stoift  tnuuHwtloBS^(l)  A 
broker  who  sella  stock  short  for  a 
cuatomer,  borrowing  It  for  delivery, 
may  continue  the  transaction  after 
hla  cuatomer'a  death  until  the  ap- 
pointment of  an  executor  on  whom 
notice  can  be  aerved  In  order  to  close 
the  transaction.  Heaa  v.  Rau.  96 
N.  T.  86*  [aff  49  N.  T.  Super,  8241. 
(8)  To  the  contrary  effect  it  has 
been  held  that  a  stockbroker,  on  the 
death  of  hia  client,  has  no  authority, 
expreaa  or  Implied,  to  carry  over 
aharea  purchased  for  his  client  to 
the  next  settling  day,  but  should 
close  the  account.  In  re  Overweg, 
[1900]  1  Ch.  209. 

17.  Ark. — Johnston  v.  Puoua,  105 
Ark.  858,  161  SW  693.  Compare 
Blumenthat  v.  Bridge,  91  Ark.  212, 
120  SW  974,  24  LHANS  279  (holding 
that  where  the  employment  is  for  a 
definite  time,  and  no  right  of  revoca- 
tion exists,  the  prtncTpnl  may  not 
indirectly  revoke  the  agency  by  mak- 
ing a  sale}. 

Iowa. — Johnson  v.  Wright,  124 
Iowa  61,  99  NW  108;  White  v.  Ben- 
ton. 121  Iowa  364,  96  NW  876. 

Ky. — Fraxier  v.  Cox,  12G  SW  148 
(holding  that  a  broker's  authority 
to  sell  land  Is  effectually  revoked  by 
the  principal's  disposition  of  hia  In- 
terest in  the  subject  matter  of  the 
agency,  under  Uie  rule  that,  to  con- 
stitute a  revocation,  it  is  only  neces- 
sary that  the  principal  should  make 
It  clear  that  he  has  withdrawn  the 
agent's  power).  But  see  Elkhorn 
Cons.  Coal,  etc.,  Co.  v.  Eaton,  163 
Ky.  806,  173  SW  798  (holding  that 
the  act  of  a  coal  company  In  quoting 
prices  to  another,  whereby  a  sale 
was  made  directly  Instead  of  through 
brokers,  to  whom  exclusive  right  to 
sell  was  given,  was  a  breach  of  the 
contract,  and  not  a  mere  revocation 
thereof). 

La.— Teal     MoKnlght,  110  I<a.  2S6. 

84  S  434. 

Mo. — Dtckman  v.  Treseler,  17B  Mo. 
A.  601,  168  SW  76. 

Nebr. — Hallstead  v.  Perrigo,  87 
Nebr.  128,  126  NW  1078. 

N.  J.— Loxley  v.  Studebaker.  76 
N.  J.  L.  690,  68  A  98. 

W.  Va. — (Jberlin  ColleKe  v.  Blair. 
46  W.  Va.  812,  82  SB  203. 

[a]  VoUoe  of  the  aale  Is  not  nec- 
essary In  order  to  terminate  the 
agency.  White  v.  Benton,  121  Iowa 
864.  96  NW  876:  Wallace  v.  Flgone. 
107  Mo.  A.  362,  81  SW  492. 

[b]  Option  to  hay. — (1)  Whether 
an  agency  to  sell  real  estate  for  the 
owner  Is  terminated  by  an  option  to 
buy  subsequently  given  to  the  agent 
depends  on  the  conduct  of  the 
parties.  LIscomb  v.  Cole,  81  Mo.  A. 
63.  (2)  A  contract  of  agency  for 
the  sale  of  land  Is  revoked  by  notice 
of  the  exercise  of  an  option  to  pur- 
chase subsequently  given.  Faraday 
Coal,  etc,  Co.  v.  Owens,  80  SW  1171. 
26  KyL  248.  (S)  As  far  as  concerns 
one  to  whom  uie  owner  of  land  gave 
an  option  to  buy,  execution  of  such 
option  revolted  an  ajgeney  for  Us  sale 
on  commlaaion  previously  given  to 
another,  no  valla  sale  by  the  agent 
having  Deen  made.  Cheaborough  y. 
Viiard  Inv.  Co..  166  Ky.  149,  160  SW 
726. 

[c]  BIgU  of  owner  to  aaU.— (1) 

In  the  absence  of  agreement  to  the 
contrary  (Stringfellow  v.  Powm,  4 
Tex.  Civ.  A.  199,  28  SW  118.  See 
also  Infra  I  101,  aa  to  ezoluslveneaa 
of  agency),  (2)  a  landowner,  by  em- 
ploying an  agent  to  effect  a  sale  of 
property,  does  not  preclude  himself 


from  selling  It  himself,  provided  that 
in  making  the  sale  he  acta  In  good 
faith  (Cook  V.  Forst,  116  Ala.  896, 
22  S  640;  Kelly  v.  Brennan,  56  N.  J. 
Eq.  423,  87  A  187:  Wvlle  v.  Marine 
NaL  Bank.  61  N.  Y.  4lS).  (8)  Where 
a  landowner  wrote  to  a  broker,  giv- 
ing the  price  for  which  he  was  will- 
ing to  sell  and  the  terms,  and  stat- 
ing that  the  offer  was  good  for  six 
months,  an  exclusive  right  to  sell 
within  such  time  was  granted,  which 
could  not  be  revoked  within  that 
time  by  a  sale  by  the  owner.  Hard- 
wlck  V.  Marsh,  96  Ark.  23,  130  SW 
524. 

[d]  Where  an  agent  for  snh- 
aoribera  to  a  stook  pool  aooout  has 

authority  to  manage  the  pool  and 
to  close  it  out  when  he  sees  fit,  his 
agency  la  terminated  when  he  causes 
a  transfer  of  the  account  to  another 
account  of  which  he  also  has  con- 
trol.  Post  V.  Thomas,  163  App.  Div. 
866,  139  NYS  6  [rev  on  other  grounds 
212  N.  T.  264,  106  NE  69]. 

1&  Cox  V.  Bowling,  64  Mo.  A.  28$ 
(holding  that  the  burning  of  a  house 
BO  changed  the  subjeet  matter  of  the 
contract  for  the  finding  of  a  pur- 
chaser of  a  house  and  lot  as  to  con- 
stitute a  revocation  of  the  agency). 

19.  Ahern  v.  Baker,  34  Minn.  98, 
24  NW  341;  Calloway  v.  Stobart,  36 
Can.  S.  C.  801;  BeU  v.  Rokeby,  16 
Man.  327.    See  also  Infra  I  98. 

BO.  Aotlona  torn  eonipa— atlea  aee 
Infra  Si  106-184. 

21.  U.  8. — HoUweg  v.  Schaefer 
Brokerage  Co^  197  Fed.  689,  117  CCA 
83;  Henry  v.  Colorado  Farm,  etc  Co.. 
164  Fed.  986,  91  CCA  16. 

Arlx. — Bisbee  Bank  v.  Graf,  12 
Aria  156,  100  P  462  (holding  that,  on 
a  customer's  refusal  to  deliver  stock 
to  a  broker  which  the  customer  hsd 
ordered  the  broker  to  sell,  the  t/roker 
should  purchase  the  stock  In  ths 
market  within  a  reasonable  time  and 
recover  from  the  customer  the  in- 
creased price  the  broker  Is  compelled 
to  pay). 

Cal. — Alderson  v.  Houston,  1S4 
Cal.  1.  96  P  884. 

Colo. — Bailey  v,  Camduff,  14  Colo. 
A.  169,  .69  P  407. 

111. — Metxen  v,  Wyatt,  41  III.  A. 
487. 

Kan. — Cornell  v.  Banna.  (A.)  63  P 
790. 

Mo.—BIrd  V.  Blackwtil,  18S  Ma  A 
28.  116  SW  487. 

N.  T.— SIstare  v.  Best.  16  Hun  611 
[aff  88  N.  Y.  627]. 

N.  C— Atkinaon  v.  Pack.  114  N.  C 
597,  19  SB  628. 

N.  D.— Harria  t.  Van  Vninken,  151 
NW  66. 

Pa. — Thompaon  Co.  v.  Goldman,  41 
Pa  Super.  209. 

Wis. — SIxta  v.  Ontonagon  Valley 
Land  Co.,  167  Wis.  293,  147  Nw 
1042  (holding  that  under  a  contract 
placing  lands  In  the  hands  of  an 
agent  for  sale,  and  giving  him  slso 
the  option  to  purchase,  and  binding 
the  principal  himself  not  to  sell  for 
less  than  a  certain  price,  a  aale  by  the 
principal  for  less  than  the  agreed  price 
la  a  breach  both  of  the  agency  Eind 
the  option  feature  of  the  contract). 

[a]  Aoomal  of  rlght.~Where  ba 
owner  who  has  granted  to  a  real 
estate  broker  the  exclusive  agencT 
for  the  sale  of  land  for  a  speciflea 
period  sells  the  timber  which  is  the 
moat  valuable  part  of  the  land,  and 
thereby  practically  preventa  the  ssle 
of  the  land  according  to  the  terms 
of  the  contract,  the  broker  may. 
without  waiting  for  the  expiration 
of  the  contract,  aue  for  the  breacb. 
Hunter  v.  Wenat<diee  lAnd  0>..  B* 
Wash.  488,  97  PJ94. 


For  later  easM,  OerelopmeMti  and  duugea  In  the  law  aee  cumulative  Annotation*. 
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erty"  and  the  pTuuipal  Tsfows  to  seoept  or  to  part 
with  the  ptaperty,  mm  the  ease  may  be,  or  otherwise 
breaks  the  eontraot  of  employment,  he  is  liable  in 
duBBges  to  the  looker;  and  the  same  rule  applies 
vheze  one  who  has  aiu»lo][ed  a  Inoker  to  obtain  a  loan 
refuses  to  aee^t  it.^  So  if  the  principal  revokes 
the  broker's  anthority  in  breach  <u  the  contract  of 


[bl 


of    arlAaBM  of 

-(1>  Wfiora  an  owner  em- 
ployed a  broker  to  sell  land  on  an 
acnement  that  he  mlsht  have  as  his 
eompensation  lUl  th«  price  over  a 
certain  aum,  the  fact  that  the  owner 
Afterward  sold  the  property  for  that 
nun  to  a  pnrohaaar  found  by  the 
broker  doea  not  show  a  breach  of 
contract  entitling  the  latter  to  dam- 
isee.  since  It  Is  not  Inconsistent  with 
ftn  effort  on  the  owner's  part  to  ob- 
Uln  the  hlsher  price  asked  of  the 
purchaser  hy  the  broker.  Ames  v. 
Lsnont,  lOT  Wis.  Ml.  8t  NW  TSO. 
(S)  Where  a  contract  between  a  prin- 
cipal and  a  broker  ■Ives  the  broker 
the  exclusive  rl^t  to  ssU  in  a  cer- 
tain territory,  sales  by  the  principal 
at  Its  place  of  business  which  Is 
without  the  asrent's  territory,  and  a 
subsequent  shipment  into  the  agent's 
territory,  at  the  request  of  the  pur- 
Gtiaaers,  in  the  absence  of  a  purpose 
to  ev&de  the  contract,  do  not  con- 
stitute a  breach.  Qas  Oil  Co.  v.  Hus> 
k»ee  Reflnlns  Co.,  97  Ark.  E02.  134 
SW  639.  (S)  A  landowner's  refusal 
to  name  the  day  for  a  public  sale  of 
land  which  a  broker  had  contracted 
to  develop  and  to  sell  at  public  or 
private  sale  within  a  year  does  not 
constitute  a  bj-each  of  the  broker's 
contract  of  employment,  Phillips  v. 
Troutman,  197  Fed.  326  Faff  199  Fed. 
S90.  117  CCA  6«6].  (4)  The  fact 
that  during  the  continuance  of  an 
option  given  a  real  estate  broker 
the  owner  bargains  the  property  to 
a  third  party,  contingently  on  the 
failure  of  the  option  holder  to  com- 
ply with  the  terms  of  the  option, 
does  not  constitute  a  breach  of  the 
option  by  the  owner.  Smith  v.  Iaw- 
rence,  98  Ue.  »8.  S«  A  455.  <5)  But 
where  the  title  offered  by  the  owner 
la  not  marketable,  and  the  purchaser 
procured  by  the  broker  refuses  to 
accept  the  same,  and  defendant  re- 
fuses to  convey  unless  the  purchaser 
will  accept  such  title,  the  contract 
of  sale  Is  breached  by  the  owner. 
Harris  v.  Van  Vranken,  (N.  D.)  1S5 
KW  S6. 

Fc]  Vhat  a  InokeraVe  oontsaet 
rave  def  e>daat  the  right  to  aeeept 
or  to  reject  costnets  obtained  by 
plaintiff  and  to  refuse  to  meet  com- 
petitive prices  did  not  show  that  no 
contract  existed,  or  that  defendant 
was  not  liable  for  a  breach  by  sale 
of  his  plant  to  a  competitor.  Holl- 
wes  v.  Schaefer  Brokerage  Co.,  197 
Fed.  689,  117  CCA  S3. 

[d]  Where  an  ownsr  hreaehes  Us 
eoatiset  to  psr  Us  looker  lastall- 
latats  of  commissions  as  land  Is  sold, 
the  broker  Is  relieved  from  continu- 
ing to  make  sales  and  Is  entitled  to 
commissions  on  sales  made,  although 
he  Id  not  prevented  from  making 
further  sales  by  the  owner's  refusal 
to  make  the  payments.  Tllton  v. 
-Tames  L.  Gates  Land  Co.,  140  Wis. 
197,  121  NW  131. 

[e]  A  broker  doss  not  watve  a 
maeh  of  contract  on  the  part  of  his 
principal  by  attempting  to  make 
sales  after  the  date  of  the  breach, 
where  such  sales  are  negotiated  be- 
fore any  knowledge  of  the  breach. 
-SIxta  V.  Ontonagon  Valley  TAnd  Co., 
157  Wis.  293,  417  NW  1042. 

(fl  Where  the  broker  retains 
BOBsy  eoUeoted  from  purchasers  In 
excess  of  the  expenses  he  Incurred 
and  the  damages  he  suffered,  he  can- 
not recover  damages  from  the  land- 
owner who  refuses  to  go  on  with  the 
sale.  Slxta  v.  Ontonagon  Valley 
Und  Co..  1B7  Wis.  293.  147  NW  1042. 

ax  Worthlngton  v.  McGarry.  149 
Ala.  2S1,  42  S  988;  Keswick  v.  Rafter, 
16  App.  DIv.  608,  64  NTS  8S0  [aff 
KS  N.  T.  961  mem.  69  NB  1124  mem] 
(holding  that,  where  agents  of  a 


buyer  were  Instructed  to  purchase 
tea  in  China  and  to  ship  it  to  him 
at  New  York,  he  could  not  refuse  It 
because  It  was  ssat  in  two  lots,  one 
after  the  other). 

[a]  Tnder  of  inferior  goods  by 
brotsr."'  Where  a  broker  "smployed  to 
buy  cotton,  before  the  expiration  of 
the  time  for  delivery,  tendered  marks 
of  cotton  not  in  accordance  with  the. 
contract  of  employmmt,  but  on  the 

Srinolpal's  rejsctlng  the  same  and  bo- 
ors the  expiration  of  the  time  for 
dellvsry  tendered  marks  of  cotton  In 
aocordanos  with  tbe  contract,  ha  had 
not,  by  ths  llrst  delivery,  broken 
the  contract,  so  as  to  Justify  the 
principal  In  refusing  to  accept  the 
cotton  subsequently  tsndsred.  Tetley 
Eband.  S6X.  T.  Rep.  N.  S..9B8. 
as.  Fink  T.  Menka,  Si  Ulsc.  748. 
64  NTS  S8  (holding,  however,  that 
one  breaUng  a  eontxaet  to  pay  a 
broker  a  certain  sum  for  obtaining 
a  loan.  Including  sxpcnsss  to  be  In- 
curred in  the  performance  thereof. 
Is  not  liable  for  the  full  amount  of 
such  sum,  where  the  expenses  have 
not  been  Incurred):  Central  Mortg. 
Co.  V.  Partello.  132  NTS  432. 

84.  Ark. — Blumenthal  v.  Bridges, 
91  Ark.  212,  120  SW  974.  24  L.RAN3 
279. 

Cal. — ^Alderson  v.  Houston,  1S4 
Cal.  1,  98  P  884. 

Oa.— McMillan  v.  Quincey,  137  Oa. 
fS.  72  SB  608. 

Kan. — Anderson  v.  Shaffer,  87  Kan. 
I4S,  124  P  428  (holding  that,  whether 
a  broker  is  entitled  to  recover  dam- 
ages on  the  revocation  of  his  agency 
to  sell  real  estate  depends  on 
whether,  before  the  revocation,  ha 
has  commenced  negotiations  with  a 
purchaser  able  and  willing  to  buy  at 
the  stipulated  price) :  Durkee  v. 
Ounn,  41  Kan.  4»<,  21  P  637.  18 
AmSR  309,  41  Kan.  60S.  21  P  1064. 

Ho.— Oreen  v.  Cole.  108  Mo.  70,  16 
SW  317  (holding  that,  although  a 
contract  authorising  a  broker  to  sell 
land  within  a  certain  time  Is  revoc- 
able before  the  expiration  of  the 
time  speclfled,  yet  If  the  broker  has 
performed  services  Uiereunder  be- 
fore its  revocation  he  may  sue  for  its 
breach), 

N.  T. — O'Hara  V.  Hurray.  144  App. 
Dlv.  118.  128  NTS  1009;  &thrlck  v. 
Coffin.  18  App.  Dlv.  101,  48  NY8  313. 

Tex. — Hancock  v.  Stacy,  108  Tex. 
219,  126  SW  884  [aff  (dlv.  A.)  116 
SW  177];  Johnson  v.  Buchanan,  64 
Tex.  Civ.  A.  888,  110  SW  876. 

W.  Va.— Rowan  v.  Hull,  66  W.  Va. 
336.  47  SB  98,  104  AmSR  998.  2 
AnnCras  884. 

Eng. — Toppm  V.  Healy.  11  Wkly. 
Rep.  469. 

Man. — ^Aldoos  Swanson,  10  Han. 
101. 

-BewDsatloa  of  aflsaor  ae  brsaeh  of 

oontraet  see  also  supra  I  22;  Infra 
I  64. 

ta]  A  oontraet  gMag  a  brokw 
exolnsiwe  right  to  And  a  purchaser 
within  a  given  time  is  not  broken 
by  a  sale  by  the  owner  at  public 
auction  through  tbe  medium  of  an 
auctioneer  acting  under  his  im- 
mediate direction.  Ingold  v.  Sy- 
monds,  134  Iowa  20Q.  209,  111  NW 
802  (where  the  court  said:  "A 
fair  construction  of  the  contract 
clearly  excludes  from  Its  operation  a 
sale  made  by  the  owner  of  the  land 
either  privately  or  publicly,  and  the 
mere  fact  that  he  chose  to  offer  the 
land  at  public  sale  throu^  the 
medium  of  an  auctioneer  acting  under 
his  Immediate  supervision  and  direc- 
tion did  not  create  such  an  agency 
as  would  constitute  a  breach  of  the 
contract  with  the  plalntlfT'). 

35.  Hammer  v.  Trainer.  181  III.  A. 
519;  Soudleu  v.  Faura^  12  La.  Ann. 


of  eoateaeft  of  mgmam 

Arm  & 


employment  h«  is  liable  in  cUunages.*f  If  a  broker 
violates  his  oontraet  he  m^r  be  hdd  in  damagee." 

The  measure  of  damaies  to  which  a  broker  is 
entitled  in  ease  th0  prineipat  refuses  or  fails  to 
comply  with  his  eontraet  with  the  broker  is  tiie 
amount  of  pommissions  the  broker  would  have  re- 
ceived if  the  transaetiim  had  beoi  eompleted,"  or 

746  (holding  that  where  a  broker 
violates  Instructions  to  buy  flrst- 
class  discount  paper  he  Is  responsible 
for  a  consequent  loss);  Campbell  v. 
Wright,  118  N.  T.  694,  23  NE  914 
(a  case  of  unauthorized  purchase  of 
stocks  on  margin) ;  Ackerman  v. 
Dick,  143  App.  Dlv.  310,  128  NTS 
603;  Gittens  v.  Elliot,  180  NTS  227: 
Hawes  v.  Blrkhols.  114  NTS  766 
(holding  that  an  action  will  lis 
against  a  broker  delivering  a  con- 
tract to  the  other  party  In  viola- 
tion of  his  Instructions). 

[a]  Assignment  for  ereOltors  am 
hrsaoh  of  eontraot. — Where  a  broker 
employed  to  purchase  stocks  makes 
an  assignment  for  the  benefit  of  hl» 
creditors,  it  does  not  nscessarlly 
constitute  a  breach  of  his  contract, 
but  may  be  treated  by  both  parties 
as  only  a  temporary  axpsdlent  to- 
tide  over  his  dlfflcultles.  In  re  Swift, 
112  Fed.  lis,  M  CCA  264  [aff  lOS 
Fed.  4981. 

[b]  mnmOk   _ 

for  Bste  of  land<— Where 
two  members  contracted  to  manass 
and  to  sell  lots  of  a  corporation  In 
a  town  other  than  that  In  which  the 

Eartners  resided,  the  fact  Uiat  the 
uslneas  was  carried  on  In  the  town 
where  the  lots  were  located  bv  only 
one  of  the  partners  was  not  a  breacb 
of  the  contract  Albany  Land  Co.  v. 
Rlckel,  162  Ind.  222,  70  NE  168. 

[c]  Hemand  and  tender. — ^Where  a 
broker  employed  to  purchase  stocks- 
makes  a  general  assignment  or  Is- 
adjudged  a  bankrupt,  a  demand  and 
tender  on  the  part  of  the  customer 
are  not  necessary  to  enable  him  .to 
assert  a  breach  of  tbe  broker'a  con- 
tract. In  re  Swift,  112  Fed.  316,  60 
CCA  204  [aff  106  Fed.  493}. 

as.  C^l. — Juety  v.  Grro.  16  Cal. 
A.  619,  117  P  676  (holding  that.  In  a 
real  estate  broker's  action  for  breach 
of  a  contract  to  pay  Ave  per  cent 
commissions  for  selling  realty  ^ 
procuring  Its  sale  by  another,  tlm 
measure  of  damages  was  the  maxi- 
mum commissions  which  could  be 
earned  under  his  contract  with  the 
owner). 

Oa.— HcMIlUn  v.  Qulncsy,  117  Qa. 
68.  72  8E  606. 

Kan.' — Jones  v.  Hedstrmn,  S9  Kan. 
294.  131  P  14V. 

Minn.-~-Goldman  v.  Welsman.  12S 
Hinn.  870,  148  NW  988. 

N.  T. — James  v.  Sons,  ete;,  of 
Israel  Home,  168  NTS 

N.  C— Atkinson  T.  Pack.  114  N.  C. 
697,  19  SB  628. 

N.  D.— Harris  v.  Van  Vranken,  16& 
NW  66. 

a.  D.— Dal  v.  Fischer,  20  8.  P.  4^6. 
107  NW  634  (the  compensation  fIxeA 
by  the  contract  or  reasonable  eonk- 
pensatlon  for  his  services). 

Tex. — Montgomery  v.  Amsler,  ST" 
Tex.  Civ.  A.  216.  122  SW  397. 

Eng. — Roberts  v.  Barnard.  Cab.  «r 
E.  336. 

Mate  or  amoont  of  oempMaatlon. 

see  Infra  B!  77-80. 

[a]  Agreed  commission  Isss- 
amonnts  paid  thsreou  and  the  amount 
which  plaintiff  would  have  had  to 
expend  In  the  future  performance 
of  the  contract  but  for  such  breach, 
may  be  recovered,  where  he  could 
have  fully  performed  except  for  the- 
principal's  breach.  Alderson  v.  Hous- 
ton, 164  Cal.  1.  96  P  884. 

[b]  The  broker  oannot  reoorer  a 
eompensation  greater  than  that  fined 
la  the  oontraet,  notwithstanding  the- 
breach,  and  regardless  of  what  Is  a 
reasonable  compensation.  Goldman 
v.  Welsman.  128  Minn.  370,  143  NW 
9S3;  Uartln  v.  Jeffries,  (Tex.  Civ.  A.> 
163  SW  668.  See  also  Miller,  v. 
Miller, 


Ciller,  190  III.  A.  36tr^  ^  ^  
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BROKERS 
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the  amomit  .of  probable  praflts  he  wonid  have 

made." 

[$  24]  E.  Antlioritr  Ooaf erred*"— 1.  General 
SlUfl>  A  brokra  is  a  special,  agent  for  a  single 
object,  and  he  cannot  bind  the  principal  beyond  the 
limits  o£  his  anthonty.™  His  power  is  limited  l^, 
and  eeases  with,  his  instructions,'*'  he  having  only 
such  powers  as  are  actually  given  or  as  are  implied 
from  those  given  and  ordinarily  he  baa  implied 
authority  to  do  everything  necessary  to  effect  the 
business  about  which  he  is  employed,  unless  re- 
stricted by  express  instructions  or  the  usages  of 
trade;"  but  he  has  no  authority,  without  his  prin- 


cipal 's  consent,  to  contract  in  bis  own  name." 

25]  S.  Live  Stock  and  UarehudiM  Brakcn.** 
A  broker  employed  to  buy  or  to  sell  live  stoek  or 
merchandise  is  confined  to  the  terms  of  his  instroe- 
tions."  Such  a  broker  baa  no  authority  to  eontraet 
in  his  own  name,**  and  where  he  baa  proeored  a 
purchaser  satis&ctoiy  to  the  principal,  be  has  no 
power,  in  the  absence  of  the  principal's  consent  or 
of  a  recoenized  usage,  to  modify  the  terms  of  the 
contract,*"  or  to  rescind  the  same;"  and  ordinarily 
he  has  no  power  to  effect  a  sale  with  warranty.^ 
He  has,  however,  implied  power  to  do  whatever  is 
necessary  to  the  proper  execution  of  the  agency.*" 


action  for  damages  for  the  revoca- 
tion of  authority  to  sell  land,  noth- 
ing more  than  nominal  damages  can 
be  recovered  where  the  agent  falls 
to  show  that  he  could  have  made  a 
sale  on  the  principal's  terms.  MiUigan 
V.  Owen,  123  Iowa  285,  98  NW  792. 

37.  IT.  S. — Hollweg  v.  Schaefer  Bro- 
kerage Co.,  197  Fed.  689,  117  CCA  83. 

Ark. — Blumenthal  v.  Bridges,  91 
Ark.  212.  120  SW  974.  24  LRANS  279. 

Ga.— McMillan  v.  Qulncey,  137  Qa. 
es,  72  606. 

N.  D. — Canfleld  v.  Orange,  13  N.  D. 
622,  102  NW  S13. 

Tex. — Swarts  v.  Park,  (Civ.  A.) 
159  SW  tii,  S40  [clt  Cy^. 

Saak. — ^Wrenshall  v.  MCCamnon,  S 
DomXiR  SOS,  21  WestLR  842. 

[a]  VnHdmau  vroUa^d)  The 
broker  Is  entltlea  to  recover  for 
only  Buch  loss  of  profits  as  proxi- 
mately resulted  from  the  breacli,  ex- 
cluding all  uncertain  and  oonjectural 
profits.  Emerson  nudflc  Coast. 
etc.  Packing  Co»  92  Bllnn.  628,  100 
NW  S66.  (2)  He  Is  not  entitled  to 
any  part  of  the  profits  made  by  the 
principal  on  «  subsequent  sale  of 
the  land.  Montgomery  v.  Amsler, 
67  Tex.  Civ.  A.  216,  122  SW  807. 

[b]  Vh*  axpeiuiM  inonrred  by  a 
broker  In  advertising  and  selling  a 
client's  land  are  not  an  element  of 
damages  In  an  action  to  recover  com- 
missions lost  by  bis  client's  refusal 
to  convey  to  purchasers  whom  he 
had  obtained,  and  exemplary  damages 
are  not  recoverable  by  a  broker  for 
breach  of  a  contract  appointing  him 
agent  to  sell  lands  in  the  absence  of 
s'peclal  circumstances,  Burnett  v. 
Bdllng,  19  Tex.  Civ.  A.  711,  48  SW 
'T7B. 

[c]  Bvldeue. — In  an  'action  by  a 
broker  for  breach  of  a  contract  for 
the  sale  of  a  certain  product.  It  can- 
not be  said,  as  a  matter  of  law,  that 
defendant's  sale  of  his  plant  con- 
stituted no  breach  or  the  contract, 
or  that  plaintiff's  chances  of  making 
the  sales  and  his  ultimate  profits 
vere  too  conjectural;  but  the  burden 
la  on  defendant  to  show  that  condi- 
tions were  such  as  to  make  the  con- 
tract valueless.  Hollweg  v.  Bchaefer 
Brokerage  Co.,  197  Fed.  689,  117  CCA 

n. 

.  as. .  See  also  Infra  SI  S4-~60. 
.  XAaWUtr  of  prlnalpa]  for  aete  la 
•xoMs  of  aathontr  see  Infra  if  141- 

IGO. 

UnautborUed  nprsMBtatloBa  as 

defeatliur  zlgM  to  eonvnaatloB  see 

Infra  ST05. 

*9.  Hunn  V.  Ashton,  121  Iowa  265, 
96  NW  74K  (holding  that  an  agree- 
ment between  the  owner  of  real  es- 
tate and  an  agent,  whereby  the 
latter  Is  appointed  to  collect  the 
rents,  make  necessary  Improvements, 
keep  the  property  Insured,  and  pay 
the  taxes  and  the  expenses  for  Im- 
provements that  might  become  neces- 
sary with  a  view  to  procuring  pur- 
chasers, and  whereby  he  is  to  receive 
for  compensation  a  specified  per  cent 
of  the  amount  collected,  does  not 
constitute  him  an  agent  with  author- 
ity to  procure  a  purchaser  of  the 
property);  Jones  v.  Brand.  106  Ky. 
410.  BO  SW  679,  20  KyL.  1997:  Hobart 
v.  Lubaraky,  21S  Haas.  528,  102  NE 
926:  Coddlngton  v,  Ooddard,  16  Oray 
(Mass.)  436. 


30.  Bradfield  v.  Patterson,  106 
Ala.  397,  17  S  536  (holding  that  a 
broker's  general  authority  to  Invest 
his  principal's  money  will  not  author- 
ize nlm  also  to  Invest  bis  own  for  hts 
principal's  account);  Southwestern 
Port  Huron  Co.  v.  Wilbur,  75  Kan. 
175,  88  P  892;  Haven  v.  Tartar.  124 
Mo.  A.  691,  102  SW  21. 

31.  Hall  v.  Roehr,  12  Ga.  A.  808. 
78  SE  481 ;  Tounker  v.  Western 
Union  Tel.  Co.,  146  Iowa  499,  125  NW 
677. 

[a]  ArbttratloiL. — A  broker  em- 
ployed to  make  sales  has  no  Implied 
authority  to  bind  the  principal  by 
the  submission  of  an  incidental  con- 
troversy to  arbitration,  Ingraham 
V.  Whitmore,  75  111.  24. 

38.  Dodd  Grocery  Co.  v.  Postal 
TeL  Cable  Co..  112  Ga.  68S,  27  SE 
981. 

[a]  glgTBtag'  iMmAt  aad  nclUL  notsa* 
— The  authority  ox  a  broker  to  sign 
bought  and  sold  notes  is  implied. 
Saladln  v.  Mitchell.  4S  111.  79:  Parton 
V.  Crofts,  16  C.  B.  N.  B.  11,  111  BCL 
11,  148  Reprint  1027;  Greaves  v. 
Legg.  11  Bxch,  842,  1B6  Reprint  SS8, 
34  BngLABq  489  [afl  2  H.  &  N. 
2101. 

[b]  To  bonow  on  mortgage. — 

A  loan  broker  to  whom  application 
is  made  for  a  loan  has  Implied 
authority  to  agree  that  "full  brief 
of  title  and  searches  with  opinion  of 
counsel,  will  be  required."  Middleton 
V.  Thompson,  168  Pa.  112,  29  A  796. 

[c]  A  broker  employed  to  aell 
goods  has  power  to  enter  Into  a  con- 
tract for  their  sale  and  delivery. 
Dunn  V.  Wright,  61  Barb.  (N.  Y.) 
244. 

33.  Reed  v.  Light,  170  Ind.  5S0, 
SB  NB  9:  Graham  v.  I>uckwall,  8 
Bush  (Ky.)  12,  G  Ky.  Op.  495;  Dunn 
v.  Wright,  61  Barb.  (N.  T.)  244.  Bee 
also  supra  S  13;  Infra  S  26. 

34.  See  also  Infra  Si  34-48. 

36.  Clark  V.  Gumming,  77  Ga.  64, 
4  AmSR  72  (holding  that,  where 
definite  Instructions  are  given  by  the 
principal  td  his  broker  to  make  a 
specific  sale  at  a  certain  price,  the 
broker  cannot  continue  to  make  sales 
at  that  price,  although  it  has  been 
usual  for  him  to  continue  to  sell  at 
the  prices  last  quoted  by  the  princi- 
pal); Bell  V.  ORutt.  10  Bush  (Ky.) 
632. 

[a]  A  broker  may  sot  treat  him- 
self as  principal  and  sue  his  em- 
ployer as  for  goods  bargained  and 
sold.  In  the  absence  of  custom  other- 
wise. White  V.  Benekendorft,  29  L. 
T.  Rep.  N.  S.  475;  Tetley  v.  Shand, 
25  L.  T.  Rep.  N.  S.  658. 

[b]  sireotlng  delivery  of  goods.-^ 
Where  goods  are  shipped  subject  to 
the  shipper's  order,  a  broker  of  the 
shipper  has  no  authority  to  direct 
their  delivery.  Kelly  v.  Kauffman 
Milling  Co.,  92  Ga.  lOB.  18  SB  868: 
Watson  V.  Hoosac  Tunnel  Line  Co., 
13  Mo.  A.  263. 

[c]  Waiver  and  aiaobedlenoe  of 
Instmotloiui'— Where  tea  was  ordered 
by  a  buyer  In  New  York  to  be 
shipped  from  China  via  Suez  Canal, 
and  It  was  sent  via  San  Francisco, 
If  the  deviation  was  ground  for  re- 
fusal to  accept  the  tea,  It  was  waived 
by  the  buyers  failure  to  object  when 
notified  of  the  deviation,  and  by  his 
objecting  to  the  tea  when  it  arrived 


solely  on  the  ground  that  It  was  not 
up  to  grade.  Keswick  v.  Rafter,  3S 
App.  Div.  508,  64  NYS  850  [aff  ICS 
N.  Y.  663  mem,  59  NE  1124  mem]. 

Se.  Haas  v.  Huston,  14  Ind.  A,  8, 
42  NE  298:  Dunn  v.  Wright,  SI  Barb. 
(N.  Y.)  244;  Delafleld  v.  Smith.  101 
Wis.  664.  78  NW  170,  70  AmSR  938. 
See  also  supra  S  18. 

37.  Andrews  v.  HImrod.  87  III.  A 
124;  Jones  v.  Bloomgarden.  143  Mich. 
326,  106  NW  891;  White  v.  Beneken- 
dorff,  29  L.  T.  Rep.  N.  S.  475. 

[a]  Wliere  the  teme  we  agreed 
on,  the  broker  should  reduce  them  to 
writing  in  the  form  of  bought  and 
Bold  notes.  He  cannot,  without  the 
consent  of  the  contracting  parties, 
vary  the  terms  by  sending  the  parties 
notes  containing  other  terms.  North- 
fleet  Coal,  etc.,  Co.  v.  Budd,  X  NT 
CiaCt  97. 

8&  Williams  T.  DeSoto  Oil  Co.. 
212  Fed.  194,  129  CCA  588;  Kelly  v. 
Kauftman  Hilling  Co.,  92  Ga.  lOfi, 
18  SE  868:  Saladin  Mitchell.  45 
III.  79. 

[a]  A  teOfew  aamloyed  to  bay 
Mode  eahaaats  lite  anhfiritr  by  mak- 
ing a  contract  of  purchase  and  sale, 
and  he  cannot  cancel  It  and  make  a 
new  contract  with  another  seller. 
White  V.  Benekendorft,  29  L.  T.  Bep. 
N.  S.  475. 

39.  Malone  v.  McCulIough,  15 
Colo.  460,  24  P  1040;  Boardman  v. 
Spooner,  13  Allen  (Mass.)  36S.  90 
AmD  196;  Dodd  v.  Parlow^  11  Allen 
(Mass.)  426,  87  AmD  726;  Coleman 
v.  Garrlgues.  18  Barb,  (N.  Y.)  60. 
Compare  Elau  Claire  Canning  Co. 
V.  Western  Brokerage  Co.,  213  lit. 
661,  73  NE  430  (where  the  broker  had 
express  authority  to  sell  with  a  war- 
ranty). 

[aj  A  bnAer  enUloyea  to  sen 
•took  has  no  implied  authority  to 
warrant  the  stock  sold,  and  the 
client  win  not  be  bound  by  euch  war- 
ranty even  thouah  he  receives  the 
proceeds  of  the  sale,  provided  he  does 
BO  without  knowledge  of  the  broker's 
unauthorized  act.  Smith  v.  Tracy.  36 
N.  Y.  79. 

[b]  Warranty  M  to  quality.— A 
broker  having  power  t6  sell  may, 
when  not  specially  restricted  from  so 
doing,  sell  with  a  warranty  as  to  the 
quality  of  the  article  sold,  or  as  to 
Its  fitness  for  a  particular  use.  Mur- 
ray V.  Smith,  4  Daly  (N.  Y.)  277. 
Contra  Boardman  v.  Spooner,  13 
Allen  (Mass.)  868,  90  AmD  196:  Dodfi 
v.  Farlow,  II  Allen  (Mass,)  426,  67 
AmD  726. 

[c]  Sale  by  sample. — (1)  Where 
a  cotton  broker,  wttn  the  permieslon 
of  the  owner,  takes  samples  of  a 
cargo  of  cotton  and  exhibits  them 
to  one  who,  relying  on  the  samples, 
purchases  a  portion  of  the  cargo,  the 
owner  Is  responsible  for  a  breach 
of  warranty,  if  the  bulk  of  the  cot- 
ton does  not  correspond  with  the 
samples.  Boor  man  v.  Jenkins,  12 
Wend.  (N.  Y.)  566,  27  AmD  1S8. 
(2)  So  a  broker  having  authority  to 
sell  goods  without  restriction  a-s  to 
the  mode  may  sell  by  sample,  and 
if  the  bulk  of  the  articles  sold  turns 
out  to  be  of  Inferior  qaallty  to  the 
sample,  the  principal  Is  liable.  An- 
drews V.  Kneeland.  6  Cow.  (N.  T.) 
854. 

40.  Lawrence  v.  Gallagher,  42  N. 
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26]  3.  Real  Estate  Broken— a.  In  OeneraL" 

A  real  estate  broker  is  ordinarily  a  special  agent 
of  limited  authority,*^  and  he  is  strictly  confined  to 
his  instructions.^  He  has,  however,  implied  author- 
ity to  do  any  act  or  to  make  any  declaration  in 
r^ard  to  the  property  which  is  necessary  to  effectu- 


ate a  purchase  or  sale  or  whieh  is  usually  incidental 

thereto.** 

[}  27]  b.  Price  and  Terms  of  Sale.  Unless  a 
real  estate  broker  is  authorized  to  fix  the  price  and 
the  teims  of  sale,*"  he  has  authority  to  effect  a 
purchase  or  sale  only  at  the  price,*^  and  on  the 


T.  Super.  309  [aff  7J  N.  T.  613  mem] 
(holding  that  oral  employment  of  a 
broker  to  buy  or  to  sell  goods  carries 
with  It  an  impllecl  authority  to  make 
the  proper  written  contract  for  ex- 
ecuting the  agency,  but  not  an 
authority  to  make  any  other  writ- 
ing): John  Schroeder  Lumber  Co.  v. 
Stearns.  122  Wia.  603,  100  NW  836. 

41.  See  also  infra  !t  34-47. 

42.  U.  S. — Adama  v.  Fraser,  S2 
Fed.  211.  27  CCA  108  (holding  (hat  a 
broker  authorized  to  negotiate  a  sale 
of  property  has  no  Implied  authority 
to  collect  the  price). 

Ala. — Handley  v.  ShafTer,  177  Ala. 
C3I.  ii  B  286;  Campbell  v.  Lombardo. 
153  Ala.  489,  44  S  862. 

Ark.— Swift  V.  Erwin.  104  Ark.  459, 
148  SW  267.  AnnCasl914C  363. 

Colo. — Stinemeyer  v.  Chase,  48  Colo. 
502,  111  P  57  {letter  to  broker  held 
not  to  fflve  him  an  exclusive  right  to 
nil  lots  for  thirty  days,  but  as  being 
a  mere  nudum  pactum  option  to  sell 
within  thirty  days). 

111.— Ward  V.  Lawrence,  79  111.  295 
(holding  that  a  real  estate  broker  au- 
tborizea  to  sell  a  tract  of  land  has  no 
authority  to  sell  it  by  any  other  de- 
scription tha^  that  by  which  It  was 
purchased  hj  the  ownsr). 

Kan. — Bulllvant  v.  Jahren,  71  Kan. 
137.  7»  P  1071. 

aiaaa. — Han-Igan  v.  Dodge,  216 
Uasa  4S1,  103  NE  919. 

Ulnn. — ^Elngsley  v.  Wheeler,  95 
Ulna  360.  loT  NW  B4S  (holding  that 
a  real  estate  agent  enjoys  no  exemp- 
tion from  the  ordinary  rules  grovern- 
Ing  the  relationship  of  principal  and 
sgent). 

Pa. — ^Raeder  v.  Butler,  19  Pa. 
Super.  604  (holding  that  the  expres- 
sion "placed  In  the  hands  of   to 

be  sold."  used  in  a  contract  by  which 
one  person  agrees  to  sell  the  land  of 
another  tor  a  commission,  does  not 
confer  on  the  agent  a  right  to  posses- 
sion of  the  land). 

Ul  -A  mure  Inanlry  by  an  owner 
of  realty,  addressed  to  a  real  estate 
broker,  as  to  whether  a  certain  price 
could  not  be  obtained  for  a  city  lot 
Is  not  suSlcient  to  create  the  latter 
an  agent  of  the  owner  and  to  em- 
power him  to  make  a  sale  of  the 
premises  at  the  given  price  after  the 
lapse  of  four  months  from  the  date 
of  the  inquiry.  Fay  v,  SuUens,  15 
Okl.  171.  81  P  426. 

[b]  AnthorltT  to  negotlats<— A 
contract  placing  property  in  the 
hands  of  real  estate  agents  for  sale 
or  exchange,  the  owner  reserving  the 
option  as  to  whether  it  shall  be  sold 
or  exchanged  and  expressly  agreeing 
to  give  .the  agents  all  the  a.ssistance 
in  his  power  in  the  transaction,  con- 
fers on  such  agents  the  authority  to 
negotiate,  and  does  not  constitute 
them  mere  middlemen  to  bring  the 
parties  together.  Scribner  v.  Collar, 
40  Mich.  375.  29  AmR  641. 

[c]  Authority  to  modify  land  oob- 
trsct. — (1)  Where  a  contract  for  the 
sale  of  land  Is  executed  by  the  owner 
and  left  with  his  broker  for  delivery 
to  the  purchaser,  the  broker  has  no 
authority  to  alter  the  Instrument  by 
substituting  the  name  of  another 
person  and  changing  both  the  con- 
sideration and  the  rate  of  interest. 
Ballou  v.  Bergsvendson,  9  N.  D.  28G. 
83  NW  10.  (2)  So  a  broker  or  agent 
authorized  to  negotiate  the  sale  of 
property  who  concludes  a  contract 
for  the  vendor  which  is  to  be  per- 
formed at  a  future  time  by  the  de- 
livery of  the  property  or  the  title 
deeds  to  it  and  the  simultaneous' pay- 
ment of  the  price,  but  who  la  not  In- 
trusted with  the  property  or  the  con- 
veyances thereof,  has  no  implied  au- 
thority to  extend  the  time  of  pay- 
ment or  otherwise  to  modify  the  con- 


cluded contract  between  the  vendor 
and  the  purchaser.  Adams  v.  Fraaer, 
82  Fed.  211.  27  CCA  108. 

[d]  Anthorlty  to  ssll  proper^  does 
not  oontsmplate  an  «0Miig«  thereof 
for  other  property.  Lucas  v.  Cass 
County  Recorder,  76  Nebr.  361,  106 
NW  217. 

[e]  AaalirtUBMit  of  rent. — An  agent 
with  authority  to  sell  has  no  implied 
authority  to  assign  to  oiie  with  whom 
he  contracts  for  a  sate,  the  rent  ac- 
cruing during  the  negotiations  or 
from  the  date  of  the  contract.  John 
Gund  Brewing  Co.  v.  Tourtelotte,  108 
Minn.  71,  121  NW  417,  29  LRAN3  210. 

43.  U.  S.— Robertson  v.  Allen,  184 
Fed.  372.  107  CCA  254. 

Cal. — Schmidt  v.  Chittenden,  9  CaL 
A.  60.  98  P  48. 

Colo. — Downing  Inv.  Co.  t.  Cool- 
Idge,  4«  Colo.  346,  104  P  392. 

Ga. — Van  Winkle  v.  Harris,  137  Qa. 
43.  72  Sa  424: 

Iowa. — ^Anderson  V.  Howard,  165 
NW  261:  Hunt  v.  Tuttle,  1S3  towa 
647,  110  NW  1026;  Balkema  V.  Searle, 
116  Iowa  374,  89  NW  1087. 

Kan. — Sulltvant  v.  Jahren,  71  Kan. 
127.  79  P  1071. 

Mass. — Harrigan  v.  Dodge,  216 
Mass.  461,  103  NK  919. 

Minn. — Bentley  v.  E^dwards,  125 
Minn.  179,  146  NW  847,  61  LRANS 
254,  AnnCa8l916C  883. 

Miss. — Bverman  t.  Herndon.  71 
MIBS.  823.  16  S  136. 

N.  T.— McVlckar-OalUard  Realty 
Co.  V.  Garth,  111  App.  Dlv.  924.  97 
NY8  640:  Breen  v.  Rives.  16  App. 
Dlv.  632,  44  NTS  678  (holding  that 
the  employment  of  a  real  estate 
agent  with  reference  to  a  particular 
sale  to  be  made  to  a  parson  named 
does  not  authorize  the  ageat  after- 
ward to  sell  to  another  person). 

Or. — Metschan  v.  Swensson,  63  Or. 
642.  99  P  277. 

Tex. — Colvin  v.  Blanchard,  101  Tex. 
231,,  106  SW  323  (aff  (CIV^.  A.)  103 
SW  11181:  Smith  V.  Fears,  (Civ. 
A.)  122  SW  433  (construction  as  to 
"amount"), 

Va. — Davis  v.  Gordon,  87  Va.  659, 
13  SE  85  (holding- that  the  fact  that 
a  proposed  auction  sale  of  lots  was 
advertlaed  In  several  newspapers  b> 
the  real  estate  agents,  and  that  the 
bill  for  such  advertising  was  paid 
by  the  owner,  did  not  copvert  a 
special  agency  'Into  a  generdl-agency, 
with  authority.  In  tjie  agents,  seven 
months  later,  to  elfect  a  privatp  sale 
of  the  lots  In^a  manner  and  at  a 
price  wholly  different  from  what  was 
arranged  for  the  contemplated  auction 
sale). 

"The  relation  between  a  landowner 
and  the  real  estate  agent  or  broker 
naturally  imports  a  single  transac- 
tion for  a  definite  and  strictly  limited 
purpose,  with  circumscribed  instruc-. 
tions  within  which  conduct  must  be' 
rigorously  confined.  No  hardship  Is 
wrought,  either  upon  the  broker  or 
those  with  whom  he  deals,  by  ad- 
herence to  this  rule.  The  very  nature 
of  the  employment  is  such  that  a 
third  party  has  an  implied  notice  that 
he  is  dealing  with  a  special  agent  of 
restricted  authority,  '  and  hence  he 
must  ascertain  at  his  peril  the  bounds 
of  that  authority."  Harrigan  v. 
Dodge,  216  Mass.  461,  464,  103  NB 
919. 

[a]  Power  to  Vive  optloiC— Au- 
thority to  a  real  estate  broker  to  sell 
lands  at  a  Hxed  price  on  certain 
terms  does  not  authorise  him  to  give 
an  option  to  purchase  the  land. 
Swift  V.  Erwin,  104  Ark.  459,  148  SW 
267;  AnnCasI  91 4C  363  and  note. 
Wynkcop  v.  Shoemaker,  37  App.  (D. 
C.)  358;  Jones  v.  Holladay.  2  App. 
(D.  C.)  279;  TIbbs  v.  ZIrkle,  55  W. 
Va.  49,  46  SB  701.  104  AmSR  977,  2 


AnnCas  421:  Smith  v.  Merrill,  134 
Wis.  227,  114  NW  608. 

[b1  lanprovements.^ — A  person 
merely  by  virtue  of  his  business  as 
real  estate  agent  has  no  authority 
to  contract  for  the  Improvement  of 
the  property.  RIverview  Land  Co.  v. 
Dance,  98  Va.  239,  35  SE  720. 

[c]  Illegal  sale. — A  broker's  em- 
ployment to  procure  a  purchaser  does 
not  contemplate  a  sale  In  violation 
of  federal  laws.  Putnam  Inv.  Co.  v. 
King,  96  Kan.  109,  150  P  559. 

44.  Bacon  v.  Davis,  9  Cal.  A.  83, 
98  P  71  (holding  that  an  agent  au- 
thorised to  sell  real  estate  may  enter 
Into  a  contract,  within  the  terms  of 
his  authority,  which  will  bind  his 
principal);  Stevens  v,  Odlin,  109  Me. 
417,  84  A  899  (holding  that,  under  a 
real  estate  broker's  contract  giving 
him  power  to  contract  to  convey,  he 
was  authorized  to  Insert  in  a  con- 
tract of  sale  a  provision  -  for  for- 
feiture on  breach  of  the  contract  by 
either  party);  Ahem  v.  Goodspeed, 
72  N.  T.  108  [afr  9  Hun  263]:  Stelt- 
Ing  V.  Sparta  Bank,  136  Wis.  369,  117 
NW  798. 

ia]  n  le  within  the  eeope  of  the 
anthorltr  of  an  otfttaMry  real  eetate 
agent  to  show  to  prospective  pur- 
chasers the  property  which  he  has 
for  sale,  to  state  Its  location,  and  to 
make  representations  as  to  Its  at- 
tractive features;  and  the  agent  of  a 
realty  company  authorised  to  make 
contracts  for  the  sale  of  land  subject 
to  the  company's  approval  can  be  au* 
thortxed  to  point  out  to  a  purchaser 
the  lot  he  dalma  that  he  hae  sold. 
Smith  V.  Michigan  Realty,  etc.,  Co., 
176  Mich.  600,  141  NW  686.. 

[b]  Sight  to  oolieot  proceeds  of 
sale. — Where  a  contract  Between  the 
owner  of  property  and  a  real  estate 
broker  provided  that  the  owner 
should  apply  the  proceeds  of  sales  to 
the  payment  of  a  debt  which  was.  a 
lien  on  the  property,  and  that  unttl 
sales  were  made  the  broker  should 
make  the  revenues  from  the  property 
sufficient  to  pay  taxes.  Insurance,  t^nd 
Interest  on  such  debt,  the  broker  had 
authority  to  collect  the  rents  but  not 
the  proceeds  of  sale.  Melvin  ,v. 
Atdrldge.  81  Md.  650,  32  A  389..  Au- 
thority of  broker  to  receive  payment 
generally  see  infra  i  148.         ...  .'> 

46.  Stevens  v.  Odlln,  109  Me.  417. 
84  A  899  (holding  that,  under  a' real 
estate -bcpker'e  contract- giving  him 

f tower  to  c6ntract  to  convey,  he  may 
nsert  In  a  contract  of  sale  a  pro- 
vision for  forfeiture  on  breach  of  thA 
contract  .by  etther  party):  Tounj  ^^. 
Metcalf  Land  Co.,.  18  N.  IX  441,  i:!2 
NW  1101  (power  to  fix  price  of  land 
within  a  certain  limit). 

[a]  Sleoretlon  6f  bfOkar^'Where 
the  owner  of  land  orally  authorizes  a 
broker  to  sell  It  at  a  certain  price, 
payable  partly  In  cash  and  partly  on 
time,  a  sale  with  more  than  one  third 
of  the  price  payable  In  cash  and  the 
residue  In  three  and  five  years,  with 
six  per  cent  interest,  secured  by 
mortgage  on  the  land.  Is  within  the 
reasonable  discretion  given  the 
broker.  Smith  v.  Keeler,  151  111.  518, 
38  NE  260  [aff  51  III.  A.  267]. 

[b]  Triee  must  be  reaaonaUs. — 
Where  the  contract  between  the 
broker  and  the  owner  allows  the  lat- 
ter to  fix  the  price,  the  law  Infers 
that  he  shall  fix  a  reasonable  price. 
TJnsley  v.  Durtey,  99  111.  A.  239. 

46.  Kllham  v.  Wilson.  112  Fed.  566, 
60  CCA  464  (holding  that  the  owner 
alone  has  the  right  to  determine  the 
consideration  for  which  he  will  sell 
and  the  details  governing  the  pay- 
ment of  It);  Alford  V.  Creagh,  7  Ala. 
A.  368,  62  S  254;  Watte  v.  Howard,  61 
111.  A.  243;  Davis  v,  Gordon.  87  Va. 
669,  IS  SB  85. 
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terms  and  conditions"  fixed  by  bis  principal;  and 
he  has  no  authority  to  change  any  of  the  terms 
imposed  by  the  principal,  such  as  the  price,  time 
of  payment,  or  rate  of  interest.*"  Ordinarily  saeh 
a  broker  has  no  power  to  effect  a  sale  with 
.warranty." 

Sale  for  cash  or  on  credit.  In  the  absence  of 
Qieeial  authority,  or  eustom  or  usage  to  the  con- 
trary, a  broker  authorized  to  sell  la^d  usually  has 


no  implied  power  to  sell  on  credit,  but  for  cash 
only,"  especially  where  he  is  expressly  enq>loyed 
to  sell  for  cash.*** 

[$  28]  c.  Power  To  Oomplvte  Sale  or  Execute 
Oontract.  Except  where  the  power  to  complete  a 
sale,  or  to  enter  into  a  contract  of  sale  binding  on 
the  principal,  is  clearly  given  to  the  broker  by  the 
terms  of  his  contract  of  employment,"  the  ordi- 
nary authority  of  a  real  estate  broker  employed 


[&]  Broker  mmj  man  for  uor*  than 

iM  flwd  (1)  Flake  v.  Soule,  S7 

^al.  313.  2B  P  430.  (2)  A  real  estate 
airent  authorlied  by  letter  to  sell  his 
principal's  land  for  a  stated  sum 
i;ash,  the  purchaser  to  pay  the  agent's 
Gommlsston,  does  not  exceed  his  au- 
thority by  executing  a  contract  tor 
the  sale  of  the  land  for  such  sum  and 
his  commlflsion,  the  money  to  be  paid 
as  soon  as  the  land  Is  cleared  of  all 
tax  encumbrances,  and  providing  for 
the  execution  Of  a  warranty  deed  by 
the  principaL  Johnson  v.  Furnish, 
S9  Kan.  528.  (3)  A  broker  having 
land  of  another  for  sale  or  trade 
under  an  agreement  to  retain  all  he 
could  obtain  over  a  fixed  price  as  his 
commission,  in  the  absence  of  action' 
able  fraud  or  deceit  or  objection  by 
hla  principal,  could  fix  the  price  at 
any  sum  at  which  he  might  be  able 
lawfully  to  sell  or  otherwise  to  dis- 
pose of  the  land  In  trade.  lAtson  v. 
Buck,  89  Nebr.  28,  130  NW  970. 

[b]  Ihrldenoe  tliat  the  propertj  luw 
douUeA  la  value  within  a  year  does 
not  tend  to  disprove  the  authority  of 
brokers  to  sell  at  the  price  fixed  in 
an  agreement  made  about  the  middle 
of  the  year.  Wilkinson  v.  Churchill, 
114  Uass.  184. 

[c]  Where  tli«  owner  reAiuwa  tlis 
prlbe  but  withdraws  the  reduction  be- 
fore the  broker  has  made  any  effort 
to  sell  at  the  reduced  price,  the 
broker  has  no  right  subsequently  to 
offer  the  property  at  such  reduced 

rrice.  Wilson  v.  -Dyer,  12  Ind.  A.  320, 
9  NB  1«3. 

47.  U.  8. — De  Sollar  v.  Hanscome, 
168  U.  3.  Z16,  IB  set  816,  89  L.  ed. 
tse;  Marrltt  v.  Wassenlcb,  49  Fed. 
116. 

Ala.— Alford  V.  Creagh,  T  Ala.  A. 
SBS,  S2  S  2S4. 

Colo. — Brown  v.  Keegaii.  IS  Colo. 
463.  76  P  10B6. 

111.— Oliver  V.  Sattler,  23S  111.  S3«. 
84  NE  652. 

Ind. — Engla  Johnson,  84  Ind.  A. 
»8,  71  NST  ZTS^Strong  v.  Ross,  88 
Ind.  A.  S86.  71  NE  918, 

Iowa. — Nelson  v.  Western  Union 
Tel..  Co.,  162  Iowa  Bft,  148  NW  838; 
Hunt  V.  Tuttle,  138  Iowa  647,  110  NW 
1026;  Robertson  v.  Vasey,  18S  Iowa 
626.  101  NW  271. 

Xtan. — Sulllvaat  V.  Jahrsn,  71  Kan. 
127.  79  P  1071. 

Mich.— Uuffatt  T.  Oott.  74  Mich. 
672.  42  NW  149. 

Hlnn. — Baker  v.  Brundage.  131 
Minn.  299,  164  NW  1088:  Jackson  v. 
Badger,  38  Ulnn.  62,  2«  NW  f08. 

N.  C— Winders  v.  Hill,  141  N.  C. 
884,  64  SB  440. 

Tex. — Colvin  v.  Blanchard,  101  Tex. 
231.  106  aW  128  [aft  (ClT.  A.)  103 
Sw  11181;  Edwards  t.  Davidson, 
(Civ.  A.)  78  SW  48. 

Han.--ailmour  v.  Simon,  16  Man. 
206,  1  WestLR  417. 

[a]  OoaatmotlOB  of  cnurts  an- 
thor»y^~(l)  A  contract  to  sell  "one- 
half  payable  In  one  year"  Is  In  com- 
pliance with  an  authority  to  sell 
^'one-half  payable  on  or  before  one 
year."  Deakln  v.  Underwood,  37 
kinn.  98,  33  NW  318.  6  AmSR  827. 
(2)  An  authority  to  sell  for  a  certain 
amount,  "about  one  half  cash,"  has 
been  held  to  authorize  a  sale  for 
that  amount  cash.  Wltherell  v.  Mur- 
phy. 147  Mass.  417.  18  NB  215. 

[  b  ]  Terms  of  payment, — Wh  ere 
owners  of  part  of  the  capital  stock 
of  a  quarry  authorize  a  broker  to  sell 
part  of  their  stock,  and  the  terms  of 
payment  are  not  named.  In  the  au- 
thorization, an   agreement  by  him 


that  the  purchaser  shall  pay  a  cer- 
tain amount  down  and  the  balance 
after  inspection  of  the  property  and 
an  examination  of  the  title  and  char- 
acter of  the  company  will  be  as- 
sumed to  coincide  with  the  intentions 
of  the  sellers.  Owl  Canon  Gypsum 
Co.  V.  FerguBOB,  8  Colo.  A.  218,  10  P 
266. 

48.  Colo.— Field  V.  Small,  17  Colo. 
386.  30  P  1034. 

HI. — Monson  v,  Jacques,  144  III. 
651,  33  SBt  767:  Monson  v.  Kill,  144 
111.  248,  33  NE  43  [afC  44  111.  A.  306]: 
Uoyt  V.  Shipherd,  70  111.  309. 

Iowa.— Sleeper  v.  Murphy,  120  Iowa 
132,  94  NW  276. 

Kan. — SuUlvant  v.  Jahrea,  71  Kan. 
127,  79  P  1071. 

Mass. — Record  v.  Uttleflold,  818 
Mass.  483,  106  NE  142. 

Pa. — Smith  V.  McCann,  206  Pa.  67, 
64  A  498  (holding  that  a  broker  who 
has  an  exclusive  right  for  sixty  days 
to  sell,  at  a  fixed  price,  certain  real 
estate  cannot  bind  nis  principal  by  a 
contract  in  which  the  time  for  the 
completion  of  the  purchase  and  the 
payment  of  the  price  la  extended 
thirty  days  after  the  expiration  of 
the  sixty  days). 

Va.— Halsey  V.  Montelro,  88  Va. 
681.  24  SE  268. 

4fl.  Anderson  v.  Howard,  (Iowa) 
156  NW  861  fholdlng  that  a  broker 
iB  not  authorized  to  bind  his  prin- 
cipal, the  seller,  to  furnish  an  ab- 
stract showing  perfect  title,  although 
It  la  customary  to  furnish  good  ao- 
stracts);  Stengel  v.  Sergeant,  74  N. 
J.  Ea.  20,  88  A  1106  (holding  that  the 
simple  authority  of  a  broker  to  sell, 
even  if  he  had  the  power  to  execute 
the  contract  of  sale,  could  not  au- 
thorise an  agreement  to  sell  with  full 
covenants  or  warranty.  Inasmuch  as 
a  purchaser,  under  an  agreement  to 
convey,  whits  he  is  entitled  to  a  clear 
title,  IS  not  entitled  to  covenants  of 
warranty  unless  tlM  v«ndor  has  so 
stipulated). 

[a]  Xowsrer,  where  a  broker  has 
authority  to  make  a  binding  contract 
'of  sale  of  land,  he  has  Implied  power 
to  contract  for  a  conveyance  with 
general  warranty.  Jasper  v.  Wilson, 
14  N.  U,  482,  94  P  961.  28  LRANS 
982  and  note. 

[b]  BstoppeU — Where  the  buyer  of 
real  estate  receives^  deed  therefor, 
with  special  warranty  against  en- 
cumbrances, and  pays  over  the  pur- 
chase price  to  the  brokers  of  the 
seller,  the  buyer  can  recover  on  such 
warranty  from  the  seller,  where  It 
develops  that  the  brokers  thereafter 
accounted  to  the  seller  for  the  differ- 
ence between  an  existing  encum- 
brance on  the  property  and  the  pur- 
chase price,  but  rraudulently  failed 
to  pay  for  and  to  secure  a  release  of 
such  encumbrance.  Babson  v.  Cox, 
32  App.  (D.  CJ  648. 

SOl  Ark. — Kempher  v.  Oans,  87 
Ark.  221,  111  SW  1123,  118  SW  1087. 

Colo. — Downing  Inv,  Co.  v.  Cool- 
Idge.  48  Colo.  34S.  850,  104  P  382  [cit 
Cycj  (holding  that  an  agent  author- 
tied  to  sell  real  estate  for  cash  has 
no  authority  to  enter  Into  a  written 
contract  with  a  purchaser  which 
cails-for  a  partial  cash  payment  and 
which  gives  forty  days'  time  for  the 
payment  of  the  balance). 

Iowa.— Anderson  v,  Howard,  IBB 
NW  261;  Staten  v.  Hammer,  121 
Iowa  499,  96  NW  964. 

Minn. — Marble  v.  Bang,  64  Minn. 
277.  6S  NW  1131. 

Mo. — Slayback  v.  Wetsel,  146  Ho. 
A.  171,  123  SW  982:  Bailee  v.  Mc- 


Murry.  118  Mo.  A.  263,  88  SW  1B7. 

N.  J. — Stengel  v.  Sergeant.  74  N.  J. 
Eq.  20,  68  A  1106  (holding  that  a 
broker's  authority  to  sell  certain 
land  for  a  specified  sum  did  not  au- 
thorise an  agreement  to  sell  for  a 
part  of  the  price  in  cash,  the  balance 
to  be  represented  by  a  mortsage  on 
the  premises). 

N.  Y.— Illinois  V.  Delafteld.  8  Paige 
627  [aR  2  Hill  IBS,  26  Wend.  1921. 

Old. — Compton  v.  Echols,  31  Okl. 
151,  120  P  «7  (holding  that  a  con- 
tract in  writing,  granting  the  right 
to  sell  land  at  not  less  than  a  certain 
price,  all  excess  to  go  to  the  iM.rty 
making  the  sale  for  nla  commission, 
which  does  not  stipulate  that  such 
sale  may  be  made  on  credit,  contem- 
plates a  sale  for  cash  and  a  sale 
made  for  part  cash,  and  the  assump- 
tion of  a  mortgage  of  the  grantor 
without  contemplating  the  release  of 
the  grantor  therefrom  Is  not  within 
the  terms  of  the  oontract). 

Tex. — Edwards  t.  Davidson,  (Civ. 
A.)  79  SW  48 

■  Eng. — Wiltshire  v.  Sims,  1  Campb. 
258. 

[a]  A  written  anthorttr  to  a 
broker  to  sell  land  at  a  ast  prloe  per 
•ere  does  not  conclusively  imply 
that  the  sale  Is  to  be  for  cash;  and 
the  facts  that  the  amount  Is  large, 
and  that  most  of  the  land  Is  held  on 
option,  go  to  show  that  the  point  was 
left  open  for  negotiation.  Bourke  v. 
Van  Keuren,  20  Colo.  96,  38  P  888. 

81.  Rundle  v.  Cutting,  18  Colo. 
837,  38  P  994;  Ollbert  v.  Baxter.  71 
Iowa  827,  82  NW  864;  Wanless  v. 
McCandless,  38  Iowa  20:  Shirley  v. 
Coffin,  103  Tex.  537,  181  SW  404  [aS 
66  Tex.  Civ.  A.  248,  181  SW  I8U 
(holding  that,  where  real  estaft 
brokers  were  authorised  to  sell  de- 
fendant's land  on  terms  requiring 
half  of  the  purchaae  money  to  be 

§Bld  in  cash,  the  owner  was  not 
ound  to  perform  a  contract  exe- 
cuted by  the  brokers,  giving  the  pur- 
chaser credit  for  any  part  of  the 
cash  payment). 

[a]  A  broker  Iwvlur  vower  te 
negotiate  a  sale  of  land  for  oaali  may 
contract  for  part  payment  down  and 
the  rest  on  delivery  of  the  deed. 
Berheret  v.  Myers,  240  Ho.  68,  144 
SW  824.  But  see  Anderson  r. 
Howard,  (Iowa)  165  NW  26!  (hold- 
ing that,  where  the  seller  authorised 
a  sale  only  for  cash,  a  broker  has 
no  authority  to  contract  for  a  small 
payment  down  and  the  payment  of 
the  remainder  after  approval  of  the 
attstract,  for  such  Is  not  a  cash  sale). 

Stt.  111.— Hedrlok  v.  Donovan,  848 
ni.  478,  94  NB  144  (boldlnc  that 
a  contract,  authorising  an  acent  to 
sell  and  transfer  land  and  reserving 
the  right  In  the  owner  to  veil,  au- 
thorised the  agent  to  contract  to 
convey). 

Kan. — Oolden  v.  Claadel.  85  Kan. 
465,  118  P  77  (holding  that  a  writ- 
ing, whereby  the  owner  authorised 
brokers  to  bargain  and  to  sell.  In  his 
name,  the  property  described,  con- 
ferred power  to  negotiate  for  the 
sale  and  to  conclude  a  contract  in 
the  owner's  name,  binding  him  to 
make  a  conveyance). 

Me.— Stevens  v.  Odlln.  109  Me.  417, 
84  A  8S9. 

Md.— Williams  v.  Woods.  16  Md. 
220  (holding  that,  where  a  broker 
has  authority  to  make  an  absolute 
sale,  not  subject  to  the  approval  of 
the  vendor,  his  principal,  and  within 
the  scope  of  such  authority  makes 
such  a  sale,  it  Is  valid,  whether  the 
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to  sell  real  estate  is  merely  to  find  a  purchaser 
who  is  ready,  able,  and  willing  to  enter  into  a 
contraet  on  the  terms  specified  by,  or  acceptable 
to,  the  piincipal;"  and  in  the  absence  of  such 

broker  waa  infiueocad  In  maklns  It 
by  tb«  approtMitlon  of  the  vendor'a 
clerk  or  not,  and  whether  the  aale 
was  afterward  objected  to  by  the 
rendor  or  not).  _ 

3Ileh.— VauKhn  v.  Sheridan,  60 
SIch.  156,  IS  NW  62. 

Stlnn. — Carson  v.  Smith,  6  Mtnn. 
78.  77  AmD  639. 

Nebr.— WhltehouM  v.  Oerdls,  B& 
Nebr.  228,  146  NW  888  (holdlns  that, 
-where  the  owner  advertleea  a  farm 
for  sale,  statlnv  that  Intereated 
parties  may  addr«u  him  or  call  on 
a  certain  broker  for  terma,  and 
writes  the  broker  that  he  will  sell 
for  a  certain  price  on  certain  terma, 
and  will  pay  a  certain  commtaalon. 
and  adds,  "should  you  eeU  you  get 
an  abstract."  the  tnvker  is  author- 
ised to  make  a  written  contract  of 
sale). 

N.  J  — Kelm  v.  Llndley.  (Ch.)  80  A 
1063  (holding  that  authority  to  a 
real  estate  agent  to  execute  a  con- 
tract for  the  sale  of  land  in  the 
name  of  bis  principal  may  be  in- 
ferred from  circumstances  and  a 
course  of  dealing  between  the 
parties). 

N.  U. — Jasper  v.  Wilson.  14  N.  M. 
m.  94  P  961,  23  LRANS  882. 

K.  C. — Combes  Adams,  160  N.  C. 
64.  83  SB  186. 

Okl.— Levy  v.  Tarbrough,  41  Okl. 
16,  136  P  1180  (holding  that,  before 
a  real  estate  broker  can  bind  the 
owner  by  an  executory  contract  of 
sale,  he  must  have  speclflc  authority 
therefor  from  the  owner). 

Tex. — Scott  V.  Kelso.  <Civ.  A.)  180 
SW  610  (evidence  held  to  show  that 
plaintiff's  employment  was  some- 
thing more  than  merely  to  procure 
a  purchaser  for  defendant's  lands). 

Eng. — ^Rosenbaum  v.  Belson,  [1800] 
t  Ch.  267  (holding  that  Instructions 
given  by  an  owner  of  real  estate  to 
an  agent  to  sell  the  ftroperty  for 
him,  and  an  agreement  to  pay  a 
commission  on  the  price  accepted, 
are  an  authority  to  the  agent  to 
make  a  blndlOK  ■  contract.  inolvUng 
an  authority  to  sign  a  eontnutt  for 
sale). 

OnL — Maybury  v.  O'Brien.  26  Ont. 
L.  229.  20  OntWR  683. 

Sask. — Pysh  v.  Armstrong.  9  Dom 
LR  575,  22  WestLR  8««. 

[a]  SulHciency  of  auOuntkr^d ) 
A  broker's  authority  to  seu  real 
estate  and  to  bind  the  owner  by  an 
executory  contract  must  be.  certain 
and  speciflc  as  to  terms  and  descrip- 
tion. Gsult  Lumber  Co.  v.  Pyles, 
19  Okl.  446.  92  P17&;  Fay  v.  SuHens, 
IS  Okl.  171.  81  P  428.  (2)  Where  the 
broker  Is  not  only  authorised  to  find 
a  purchaser  at  a  certain  price  and 
on  certain  terms,  but  the  owner 
agrees  to  convey  the  property  to 
such  purdiaser  on  much  terms  and 
price,  and  there  is  no  reservation  on 
the  part  of  the  owner  to  complete 
the  terms  of  the  sal^  and  no  inti- 
mation that  the  authority  of  the 
broker  Is  limited  to  bringing  the 
parties  together,  the  broker  is  au- 
thorised to  enter  Into  a  contract  of 
sale  enforceable  aralnst  the  owner. 
Bacon  v.  Davl&^9  A.  88,  98  P  71; 
Peterson  v,  O'Connor.  106  Minn.  470, 
119  NW  248.  180  AmSR  618:  Jackson 
V.  Badger.  S6  Minn.  52,  26  NW  908. 

[b]  Whether  or  not  It  was  in- 
tnded  to  oonfer  snoh  authority  (1) 
Is  to  be  determined  from  the  lan- 

Soage  used  in  the  instrument  con- 
irrlng  the  authority.  In  the  light 
of  surrounding  circumstances.  Stem- 
ler  V.  Bass,  1B3  Cal.  781,  96  P  809; 
Bacon  v.  Davis.  9  Cal.  A.  83.  98  P  71; 
Hedrlck  V.  Donovan,  248  111.  479.  94 
144.  (2)  To  reach  the  intent  of 
the  parties  the  court  must  invoke 
the  ordinary  rules  of  interpretation. 
Bacon  V.  Davis,  supra.  (3)  The  fair 
Import  of  the  terms.  In  a  contract 
employing  an  agent  to  procure  a 
purdiaaer,  must  clearly  reveal  the 


special  authorization,  he  has  no  authority  to  enter 
into  a  contract  to  sell,  or  to  sell  and  convey,  bind- 
ing on  the  owner;*"  and  this  rule  is  especially 
~  applicable  where  the  broker  is  employed  merely 


intent  of  the  owner  -to  apectflcally 
empower  the  agent  to  contract  for 
the  sale  of  the  prttpertr,  in  the  ordi- 
nary acceptation  of  that  term.  Bacon 
v.  Davis,  supra. 

[c]  Wlwra  wdtten  avtbovlty  to 
saU  Mai  egtate  is  reavired  (see  supra 
f  19),  a  sale  made  by  a  broker  Is  not 
binding  on  the  principal  unleaa  the 
broker  acts  under  written  authority. 
Stemler  v.  Baaa.  158  Cal.  791.  96  P 
808. 

[d]  A  powar  to  seU  wkUh  la  In- 
awoMrt  zor  wank  of  a  asal  may  au< 

thorlae  the  agent  to  make  a  contract 
to  convey,  which  will  bind  his  prin- 
ci_pal.  Jackson  v.  Badger,  86  Minn. 
62721  NW  908;  Minor  t.  WUloughby. 
8  Mtnn.  216. 

[e]  Tarlama*  between  oontraot  an- 
tttomad  aatt  tiiat  Burito* — ^Where  a 
broker  to  sell  has  power  to  sign  a 
contract.  If  the  contract  signed  by 
him  varies  from  the  Instructions 
given  by  his  prlneijMl.  It  wlU  not  be 
spacitlcally  enforced  against  the 
latter.  Horrla  v.  Buddjrrso  N.  J.  Eq. 
2S6. 

[f]  "Ths  anUioxltiea  veoondse  a 
dtstlnotlon  between  the  employment 
of  a  broker  to  And  or  procure  a  pur- 
chaser for  the  property  of  another, 
and  the  employment  o|  a  broker  to 
effect  and  close  a  sale  of  such  prop- 
erty. In  tbe  one  case  the  broker 
flnds  the  purchaser  and  produces  him 
to  the  property  owner  who  negotiates 
and  effects  the  sale  with  such  pur- 
chaser, in  the  other  case  the  broker 
not  only  finds  the  purchaser  but 
negotiates  the  sale  with  htm  on  the 
terms  authorised  by  his  principal, 
leaving  nothing  for  the  seller  to  do 
but  execute  the  necessary  transfers 
of  the  title  to  the  property."  Wig- 
gins V.  Wilson.  66  Pla.  846,  853.  46 
S  1011. 

6S.  Ala.— Crosthwaite  v.  Lebus, 
146  Ala.  626,  41  8  883;  Davis  v. 
Clausen,  2  Ala.  A.  278.  67  8  79;  Minto 
V.  Moore,  1  Ala.  A.  666,  66  8  642. 

Cal. — Stemler  v.  Bass.  168  Cal. 
791,  98  P  808;  Ropes  v.  Rosenfeld, 
146  Cal.  671,  79  P  864;  Rutenberg  v. 
Main.  47  Cat  218;  Baoon  v.  Davis,  9 
C^al.  A.  88,  88  P  71. 

111.— Greene  v.  HolUngBhead,  40  TO. 
A.  196. 

Kan. — Mankar  v.  Tough,  79  Kan. 
46,  98  P  792.  18  Z^RANS  676.  17 
AnnCas  208 ;  Brown  t.  Ollpin,  76 
Kan.  778,  780;  90  P  267  -  [qnot  Cycl. 

Mo.— MUlan  v.  Porter,  81  Mo.  A. 
663. 

N.  T.— Stone  v.  U.  8.  Title 
Guaranty,  etc.,  Co.,  168  App.  Dlv. 
679,  144  NTS  849;  Rowland  v.  Hall, 
121  App.  Dlv.  468.  106  NTS  66. 

N.  C. — Raleigh  Real  Bst..  etc..  Co. 
V.  Adams,  145  N.  C.  161.  58  SS  1008. 

Okl. — Yoder  v.  Randol,  16  OkL  :;08, 
88  P  587,  8  LRANB  676. 

Or. — Flegel  v.  Dowling,  64  Or.  40, 
102  P  178.  186  AmSR  812.  18  AnnCas 
1168. 

Pa. — Fairmount  <^b  Co.'s  As- 
signed Est.,  9  Pa.  Co.  201. 

Va.— Kramer  v.  Blair.  88  Va.  466, 
13  SB  914;  Davis  v.  Oordon,  87  Va. 
659,  13  SE  36. 

Eng. — Thuman  v.  Best,  97  L.  T. 
Rep.  N.  S.  239. 

Man. — Bell  v.  Rokeby.  15  Man.  327; 
Gllmour  v.  Simon,  16  Man.  205,  1 
WestLR  417. 

Sask. — Schaefer  v.  Millar,  11  Dom 
LR  417.  23  WestLR  913  [dlsm  aop 
8  DomLR  706,  22  WestLR  74B]. 

[a1  "ITndombteaiy  a  broksr  may 
be  given  avthorlty  to  oontraot,  but 
the  mere  employment  of  a  broker  as 
such  only  authorizes  him  to  act  as 
an  Intermediary  to  bring  the  parties 
together."  Rowland  v.  Hall,  121  App. 
Dlv.  469,  461,  106  NTS  56. 

64.  U.  S.— Robertson  v.  Allen.  1S4 
Fed.  872.  107  CCA  254. 

Ala. — Davis'  v.  Clausen.  2  Ala,  A. 
378.  67  S  79;  MInto  v.  Moore,  1  Ala. 
A.  666,  56  S  642. 


(^al.— Stemler  v.  Bass,  153  Cal.  791, 

96  P  809:  Grant  v.  Ede,  86  Cal.  418. 
24  P  890,  20  AmSR  237;  Rutenberg 
V.  Main.  47  Cal.  813. 

Colo.— Halone  v.  MoCuUough,  1 5 
Colo.  460,  24  P  1040. 

D.  C— Hamilton  v.  Cutts.  17  D.  C. 
206;  Ryon  v.  MoGoe.  13  D.  C.  17 
(both  cases  holding  that,  in  the 
absence  of  a  special  aarreement,  the 
authority  of  a  real  estate  ajrent  is 
only  to  lind  a  purchaser  and  to  report 
nim  to  the  owner,  and  that  he  has  no 
power  to  conclude  a  sale). 

III.— Thome  V.  Jung.  2S3  111.  684, 

97  NE  1073  (holding  that,  where 
property  is  placed  with  a  broker  for 
sale,  with  the  directions  that.  If  he 
ia  able  to  make  a  sale,  he  is  to 
have  the  deal  go  through  the  escrow 
department  of  a  tltlo  and  trust  com- 
pany, for  which  proceedings  the 
owner  states  that  ne  will  «ve  the 
necessary  directions  when  Uie  sale 
is  made,  there  la  a  mere  general 
authority  to  sell  or  to  make  a  sale, 
ana  a  binding  contract  of  aale  by  the 
agent  ia  without  authority):  John- 
son V.  Dodge.  ,17  111.  488  (holding 
that  specific  performance  of  a  con- 
tract for  the  Bale  of  land,  made  wltii 
a  real  eatate  agent  on  parol  author- 
ity, win  not  be  decreed,  wlUiout  full 
ana  aatisfactory  proof  of  the  author-, 
Ity.  or  where  it  seems  doubtful 
whether  the  authority  was  not  as- 
sumed and  the  transaction  fraudu- 
^nt}j^  Greens  r.  HoUlngsbead,  40  lU. 

Iowa.— Furat  T.  Tweed,  93  Iowa 
300.  61  NW  857;  Stewart  V.  Picker- 
ing. 73  Iowa  862,  15  NW  680;  Gilbert 
v.^Baxter.  71  loWa  827.  82  jm  864. 

Kan. — Brown  v.  Oilpln,   75  tCaxi. 
778.  90  P  887:  Sullivant  T.  Jahren, 
71  Kan.  127,  li  P  1071. 
^  Ky.— «oor«  v.  Z<ockett.  2  Bibb  67. 
4  AmD  688. 

_  La. — Dey  v.  Nelfcen.  181  La.  164. 
69  S  104  (holding  that  a  letter  to 
real  estate  agents,  which  said,  "If 
you  care  to  try  your  hand  go  ahead. 
.  .  .  If  you  can  sell  let  -  me  know 
and  I  will  send  power  of  attorney." 
is  not  authority  to  enter  into  a 
written  contract  to  sell  and  to  bind 
the  owner  Irrevocably) ;  Denla  t. 
TIHon.  120  La.  226,  46  S  112. 

Mass. — Hobart  v.  Lubarsky,  215 
Mass.  628,  102  KB  938. 

Minn. — StiUman  v.  Fltlgerald,  87 
Minn.  186,  88  NW  564. 

Miss. — Barton  v.  New  Phi^and 
Mortg.  Security  Co.,  25  8  862. 

N.  J.— Stengel  v.  Sergeant,  74  N. 
J.  Eq.  20,  68  A  1106;  Scull  v.  Brlti- 
■ton,   55  N.   J.  Eq.   489.   87   A  740;- 
Llndley  v.  Kelm,  54  N.  3.  Eo.  418, 
34  A  1078. 

N.  T.— Stone  v.  U.  8.  Title  Guar- 
anty, etc.,  Co.,  169  App.  Dlv.  679, 
144  NTS  849;  Rowland  V.  Hall.  121 
App.  Dlv.  459,  106  NTS  66;  Coleman 
V.  Oarrlgues,  18  Barb.  60  (holding 
that  authority  to  a  broker  to  "dose 
the  bargain"  for  a  sale  of  real  estate, 
provided  he  finds  a  purchaser  who 
will  agree  to  certain  terms,  does  not 
authorize  him  to  sign  a  contract 
for  the  sale  of  tbe  property  in  the 
name  of  his  principal ) ;  Roach  v. 
Coe,  1  E.  D.  Smith  176. 

N.  D— Ward  v.  McQueen.  18  N.  D. 
1B3,  100  NW  253;  Ballou  v.  Bergs- 
vendsen,  9  N.  D.  886,  83  NW  10. 

Oh. — Spengler  v.  Sonnenberg,  88 
Oh.  St.  192,  102  NE  737.  52  LRANS 
610,  AnnC!a8l914D  1083  and  note; 
Weatherhead  v.  Ettlnger,  78  Oh.  St. 
104,  S4  NE  698.  17  LRANS  210  frev 
on  other  grounds  29  Oh.  Clr.  Ct.  1871. 

Okl.-rLevy  v.  Tarbrough,  41  Okl. 
16,  186  P  1120;  Halsell  v.  Renfrow, 
14  Okl.  674,  78  P  118,  22  AnnCas  286 
[aft  202  U.  8.  287,  2^  SCt  610.  50  L. 
ed.  10321- 

Or. — Inegel  v.  Dowllng.  54  Or,  40. 
102  P  178,  136  AmSR  812,  19  AnnCas 
1169. 

S.  C— BhllUngslaw  v.  ^lins,  86  & 
C.  76,  67  Sr  "*  '  ~  
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to  6nd  a  purchaser." 

Effect  of  grant  of  power  "to  selL"  Some  courts 
have  taken  the  view  that  where  a  broker  is  em- 
ployed "to  seU"  property  power  is  given  to  make 
a  binding  contract  of  sale;  but  there  is  also  con- 
siderable authority  for  the  view  that  an  employ- 
ment "to  sell"  amounts  to  nothing  more  than  an 
employment  to  find  a  purchaser  and  to  present  him 


to  the  owner  or  to  conduct  negotiations  with  him, 
and  does  not  give  the  broker  any  authority  to  bind 
the  owner  by  a  contract  to  convey  to  a  purchaser.'^ 
[$  29]  4.  Stock.  Qrain,  Etc.,  Brokers.  Brokers 
in  exchange  or  board  transactions  are  bonnd  to 
obey  their  clients'  instructions,  and  they  are  re- 
sponsible to  the  latter  for  any  loss  resulting  from 
a  breach  of  duty."*    But  to  charge  the  broker  the 


S.  D. — ^Walters  v.  Danoey,  23  S.  D. 
481.  122  NW  430.  139  AmSR  1071 
(must  be  authorized  in  writing, 
under  Rev.  Civ.  Code  9  1238  subd  B); 
Llchty  V.  Daggett,  23  S.  D.  380,  121 
NW  862. 

Tex. — Watklns  Land  Mortg.  Co.  v. 
Campbell,  100  Tex.  542,  101  SW  1078 
[rev  (Civ.  A.)  98  SW  227]:  Colvin 
V.  Blanchard,  (Civ.  A.)  103  SW  1118 
[afr  101  Tex.  231,  106  SW  323].  See 
also  Edwards  v.  Davidson,  (Civ.  A.) 
19  SW  48. 

Va. — ^Halsey  v.  Monteiro.  92  Va. 
&81,  24  SE  2S8  {holding  that  a  real 
estate  broker,  authorized  to  "list" 
and  "place"  property  on  commission, 
has  no  authority  to  sign  a  contract 
of  sale). 

Wash. — Sylllaasen  v.  Hanson,  48 
Wash.  608^94  P  187;  Carstens  v.  Mc- 
Reavy,  1  Wash.  359,  25  P  471. 

Wis. — Arnold  v.  Naupaca  Nat. 
Bank.  126  Wis.  S62.  105  NW  828,  2 
L.RANS  680. 

Eng. — Thuman  v.  Best,  97  L.  T. 
Rep.  N.  S.  239. 

Can. — Peacock  v.  Wilkinson,  51 
Can.  S.  C.  319  [aff  7  WestWkly  86 
(allowing  app  16  DomLK  216,  26 
WestLR  896,  5  WestWkly  1012)1; 
Gllmour  v.  Simon,  3?  Can.  S.  C.  422 
[dlsm  app  15  Man.  205]. 

Ont. — Bradley  v.  Elliott,  11  Ont  L. 
398;  Ryan  v.  Sing,  7  Ont.  266. 

Sask. — Schaefer  v.  Millar,  11  Dom 
LR  417,  23  WestLR  913  [dlam  app 
8  DomLR  706,  22  WestLR  745]. 

[a]  "Xt  would  tie  a  Tery  aattir«roiu 
doemno  to  hold  that  a  real  estate 
broker,  when  authorized  to  And  a 
purchaser  for  property  at  a  fixed 
price,  could  without  further  nego- 
tiations with  the  owner  enter  Into 
a  contract  binding  the  owner  of  the 
property,  and  fixing  all  the  terms 
and  conditions  of  .  the  sale  without 
authority  so  to  do  from  the  owner, 
and  such  seems  to  be  the  views  of 
the  authorities.",  Llchty  v.  Daggett, 
23  S.  D.  380,  389,  121  NW  862. 

[b]  "It  BMSiis  to  be  weU  tiettted 
tlMt  til*  hmm  llatlnf  of  land*,  with 
iftithorlty  to  aell  and  dispose  of  the 
same  at  a  certain  fixed  price.  In  the 
absence  of '  a  special  authority  to 
enter  into  a  written  contract  with 
the  prurchaser  In  the  name  of  the 
principal,  only  authorizes  the  real 
estate  brokers  to  find  a^d  present 
to  the  principal  such  a  purchaaer,. 
but.  It  does  not  authorize  him  to 
enter  into  any  contract  binding  the 
defendant  to  convey  the  property." 
Llchty  v.  Dagcett,  22  S.  D.  ISO,  389, 
121  NW  862. 

Ic]  A  latter  %r  a  landowaer  to 
a  nroker,  stattav  the  tanna  m  wUoli 
he  la  wllUsg  to  mtlU,  does  not  clothe 
the  broker  with  authority  to  execute 
a  contract  In  the  owner's  name.  Ross 
V.  Craven.  84  Nebr.  B20.  121  NW  461. 

[d]  Xeoordbiff  oontraot^ — Where  a 
letter  to  real  estate  agents  did  not 
authorize  them  to  bind  the  owner  by 
a  contract  to  sell,  the  recordation  of 
a  contract  executed  by  them  has  no 
binding  effect  on  the  owner.  Dey 
V.  Nilken.  131  La.  154.  69  S  104. 

SB.  Conn. — McCullough  v.  Hitch- 
cock, 71  Conn.  401,  42  A  81. 

D.  C. — Dotson  V.  MllUken.  27  App. 
500  [aff  209  U.  S.  237,  28  SCt  489, 
52  L.  ed.  768]. 

Tnd. — Campbell  v.  Galloway,  148 
Ind.  440.  47  NE  818. 

Iowa. — Nelson  v.  Western  Union 
Tel.  Co..  162  Iowa  50,  143  NW  883; 
Balkema  v.  Searle,  116  Iowa  374, 
89  NW  1087. 

Mass.— Record  v.  Llttlefleld,  21 8 
Mass.  483.  106  NE  142. 


Minn. — Stein  v.  Waite,  J2«  Minn. 
157,  148  NW  49;  Larson  v.  O'Hara. 
98  Minn.  71.  107  NW  821,  116  AmSR 
342,  8  Ann  Cas  849  and  note. 

N.  J.— Dickinson  v.  Updike,  49  A 
712;  Kelm  v.  Llndley.  (Ch.)  80  A 
1063. 

N.  Y. — Stone  v.  U.  S.  Title  Guar- 
anty, etc;,  Co.,  169  App,  Dlv.  679, 
144  NTS  849;  Rowland  v.  Hall.  121 
Apn.  Dlv.  459,  106  NTS  66. 

Wash. — Lawson  v.  King,  56  Wash. 
15,  104  P  1118;  Hutchins  v.  Wer- 
theimer.  51  Wash.  689.  99  P  677; 
Hardlntrer  v.  Columbia,  SO  Wash.  405, 
97  P  445:  Poas  Inv.  Co.  V.  Ater.  49 
Wash.  446,  96  P  1017. 

Eng. — Hamer  v.  Sharp.  L.  R.  19 
Eq.  108;  WUde  V.  Watson,  L.  R.  Ir. 
402;  Chadburn  v.  Moore,  61  L.  J.  Ch. 
674. 

86.  Ky. — Vanada  v.  Hopkins,  1  J. 
J.  Marsh,  285.  19  AmD  92;  Talbot  v. 
Bowen,  1  A.  K,  Marsh.  456,  10  AmD 
747. 

N.  T. — ^Haydock  v.  Stow,  40  N.  T. 
368   [dlsappr  Coleman  v.  Garrlgues, 

18  Barb.  60];  Pringle  v.  Spauldlng, 
S3  Barb.  17.  i™  e. 

Tenn. — Matherson  v.  Davis,  2 
Coldw.  448. 

Tex. — Colvin  v.  Blanchard,  101  Tex. 
231  106  SW  823  ta*r  (Civ.  A.)  108 
SW  1118]. 

Va. — Smith  v.  Tate,  82  Va.  667. 
Compare  Chapman  v.  Jewett,  24  SE 
261  (holding  that  a  verbal  authority 
to  sell  land  confers  no  power  to  exe- 
cute a  contract  to  convey). 

Eng. — Roaenbaum  t.  Belaon,  [IftOO] 
2  Ch.  267.  '  ■ 

Ont. — Standard  Realty  Co.  v. 
Nicholson.  24  Ont.  L.  4<  S  OntWN 
1189.  19  OntWR  373. 

OT>  Cal. — Armstrong,  v,  Lowa,  78 
Cal.  616.  IB  P  7fi8:  Bacon  v.  X>avl«, 
9  Cal.  A.  83.  98  P  71. 

D.  C. — Jones  v.  Holladay,  2  App. 
279;  Mannix  v.  Hlldreth,  2  Add.  2B|; 
Armes  v.  Cameron,  19  D.  C.  436. 

111.— Jones  V.  Howard,  284  111.  404, 
409.  84  NE  1041  [cit  Cyc]. 

Kan. — Fleming  v.  Hattan,  92  Kan. 
948,  142  P  971  (holding  that,  as  used 
in  a  real  estate  br<^er8  employment 
contract  granting  an  "exclusive  op- 
tion to  buy  or  aell"  certain  property 
within  a  stated  time,  . the  word  ^aelr' 
means  to  find  a  purchaser  for) : 
Brown  v.  OUpln.  75  Kan.  778,  90  P 
267  (holding  that  authority  to  ax- 
ecute  a  contract  for  the  aate  of  land 
Is  not  necessarily  Indicated  by  the 
use  of  the  words  "to  sell"  or  "to 
make  a  sale"). 

Minn. — Larson  v.  O'Hara,  »8  Minn. 
71.  107  NW  821,  118  AmSR  S42,  8 
AnnC^  849  and  note. 

N.  J. — Stengel  v.  Sergeant,  74  N. 
J.  Eq.  20,  68  A  1106;  Htllne  v.  Kleb. 
44  N.  J.  Bq.  878,  14  A  648. 

N.  D.— Brandrup  v.  Britten,  11  N. 
D.  876,  92  NW  468. 

Oh. — Elttinger  v.  Weatherhead,  29 
Oh.  CIr.  Ct.  187  [rev  on  other  grounds 
78  Oh.  at,  104.  (4  NB  698,  17  LRANS 
210  and  note]. 

Okl. — Gault  Lumber  Co.  v.  Pyles, 

19  Okl.  445.  92  P  176. 

Wash. — McReavy  v.  Eshelman,  4 
Wash.  767.  31  P  85. 

Sask. — Schaefer  v.  Millar,  11  Dom 
LR  417,  23  WestLR  913  [dlsm  app  8 
DomLR  706,  22  WestLR  745]. 

[al  The  nae  of  43m  woxda  "•ale," 
"■•11,"  or  "to  sell"  In  a  real  estate 
broker's  employment  contract  does 
not  necessarily  authorise  him  to 
execute  a  contract  of  sale  for.  and 
in  the  name  of,  his  principal,  but  the 
whole  writing  must  be  taken  to- 
gether, and.  In  the  light  of  existing 


circumstances  and  conditions,  the 
meaning  must  be  ascertained.  White- 
house  v.  Oerdia,  95  Nebr.  228,  146 
NW  338. 

lb]  Owner  reservlag  right  to  selL— 

Where  an  owner  in  a  llatlng  agree- 
ment gives  authority  to  a  real  estate 
agent  "to  sell  his  property,"  and  in 
such  agreement  reserves  the  right  to 
sell  the  property  either  by  hlmHelf 
or  through  other  agents,  such  reser- 
vation is  to  be  interpreted  as  an  in- 
timation that  the  agent's  authorltv 
Is  limited  to  finding  a  purchaaer, 
since  to  bold  otherwise  would  place 
the  owner  In  an  embarrassing  situa- 
tion If  he  had  sifch  an  agreement 
with  several  agents.  Schaefer  v. 
Millar,  (Sask.)  11  DomLR  417,  23 
WestLR  913  [dlsm  app  8  DomLR  706. 
22  WestLR  7461. 

88.  Mass. — Plcard  v.  Beers,  195 
Mass.  419,  81  NE  246;  Day  v.  Holmes. 
103  Mass.  306:  Parsons,  v.  Martin,  11 
Gray  HI  (holding  that  a  broker  to 
whom  a  certificate  of  shares  has 
been  Intrusted  by  the  owner  with 
written  directions  to  sell  under  speci- 
fied circumstances  has  no  right  to 
transfer  the  shares  for  any  other 
purpose  to  the  name  of  another  per- 
son or  to  his  own  name). 

N.  Y. — Speyer  v.  Colgate,  87  Barb. 
192  (holding'  that  where  an  agent 
failed  to  deliver  or  to  tender  certain 
gold  sold  by  his  principal  as  di- 
rected by  the  principal,  und  It  there- 
after fell  .  in  price,  the  agent  Is 
liable  for  loss  accruing  before  the 
principal  discovered  the  negligence, 
but  not  for  that  which  accrued  after- 
ward. It  having  been  the  duty  of  the 
principal  then  to  protect  himself 
from  further  loss  by  directing  a  sale 
of  the  gold  on  hand). 

Pa. — Armstrong  v.  Blckel,  217  Pa. 
178,  66  A  826. 

Eng. — Bertram  v.  Oodfray.  l 
Knapp  381,  12  Reprint  864.  See  also 
Lamert  T.  Heath,  16  M.  A  W.  486. 
168  Reprint  941. 

Man. — Nelson  v.  Balrd.  25  Han. 
244. 

[a]  '  Bl^t  to  await  furOier  la- 
stmotlons. — Wh ere  during  the  Civil 
War  plaintiff  requested  a  broker  who 
had  funds  in  his  hands  t>elonglnK 
to  plaintiff  to  invest  In  certain  bondii, 
and  a  small  amount  was  invested, 
when  the  bonds  began  to  advance  In 
price  with  great  r.apldtty.  and  the 
broker  did  not  invest  the  balance, 
but  wrote  to  plaintiff  frequently, 
asking  instructions,  and  received  no 
reply,  and  the  money,  which  was 
Confederate  notes,  remained  In  the 
broker's  hands  until  it  became  worth- 
less, he  was  not  liable  to  plaintiff 
for  the  loss.  Bernard  v.  Kfaury.  £0 
Gratt.  (61  Va.)  434. 

[b]  Hel^od  of  dMUnr  flizoafh 
brokers  oa  ""''■"f  ■  (1)  In  Eng- 
land dealers  on  the  stock  exchange 
are  divided  Into  two  classes,  brokers 
and  Jobbers.  The  broker  deals  on  be- 
half of  the  client  and  contracts  for 
the  purchase  or  aale  of  stook  with  the 
iobber  who  is  an  Intermediary,  deal- 
ing always  on  hla  own  account  be- 
tween the  buying  and  selling  broker*. 
The  transactions  are  either  'i'or 
money,"  which  is  a  contract  for 
immediate  execution,  or  "for  t&e 
account."  In  the  latter  case  tbe 
jobber's  contract  is  that  on  a  certain 
day,  called  the  "name  day,"  he  will 
pass  to  the  broker  a  ticket  contain- 
ing the  name  or  names  of  persons 
able  and  willing  to  complete  the  con- 
tract. The  Jobber  may  paas  his  ovn 
name  or  that  of  any  other  respon- 
sible person  who  has  authorized  b1> 


For  later  ease*. 


I,  deTelogaenta  and  ohattgas-ln  the  law  see  cumulative  Annotations,  same  title,  pM^Md  notefiuri 
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instraetiDDs  must  bare  been  communicated  to  him," 
and  they  mast  not  have  been  waived  or  revoked  by 
the  [oineipal.""  The  liability  of  a  broker  depends 
on  the  particular  terms  of  his  instructions,"'  the  eoo- 
straction  of  which,  if  in  writing,  is  a  question  for 
the  court."  It  is  the  broker's  duty  to  sell  when 
ordered  to  do  so  by  the  principal,  and  if  he  does 
not  do  so  he  is  liable  for  the  consequent  loss," 
unless  the  principal  is  indebted  to  him  for  ad- 
vances;" but  where  hia  authority  to  sell  is  dis- 
cretionary, he  cannot  be  held  liable,  in  the  absence 
of  fraud,  for  a  loss  resulting  from  a  sale."  Where 
a  broker  authorized  to  purchase  stock  is  limited 
as  to  the  price  to  be  paia,  he  must  buy  at  or  below 
the  price  named,"  and  if  he  ia  instmeted  to  bay 


in  a  particular  manner,  as  for  cash  or  at  buyer's 
option,  he  muat  buy  in  the  manner  indicated."^  A 
broker  cannot,  as  againat  his  principal,  cancel  an 
original  contract  for  the  future  delivery  of  a  com- 
modity without  the  substitution  of  another  person 
in  the  place  of  the  party  released,  as  provided  by 
the  rules  of  the  board  of  trade."  If  a  broker  acts 
through  a  correspondent  the  latter  is  the  agent  of 
the  broker  and  not  of  the  principal,  although  he 
takes  orders  directly  from  the  principal." 

Stop  ordsra.  The  client  may  oi^er  that  the  sale 
be  made  whenever  the  stock  reaches  a  certain  price 
or  on  the  event  of  certain  condition^'"  and  the 
broker  must  sell  whenever  the  price  or  condition 
oceurSf  or  render  himself  liable  for  any  resalting 


DKme  to  be  uaed.  Until  the  name 
day  the  jobber  Is  Indlvlduallr  liable 
on  the  contract,  but  not  thereafter 
unless  the  name  passed  is  objected  tOr 
The  contract  Is  completed  at  a  later 
day.  called  the  "settlinc  day."  be- 
tween the  flrst  brolcer  ana  the  person 
vhc-se  name  was  furnished  by  the 
Jobber.  Coles  v.  Brlstowe,  L.  R.  4 
Ch.  3;  Nlckalls  v.  Merry.  L.  R.  7  H. 
L.  6)0:  Maxted  v.  Paine.  L.  B.  4 
Exch.  203.  (2)  In  the  United  States 
the  buying  and  selling  brokers  deal 
directly  with  each  other.  They  con- 
tract In  tbelr  own  names  and  gener- 
ally without  disclosing  at  any  time 
the  names  of  their  clients.  They 
thus  appear  as  the  principals  to  the 
transaction,  and  the  contracts  are 
enforced  between  them  as  such  by 
the  rules  of  the  exchange,  after 
which  each  broker  settles  with  his 
respective  client  on  the  outside.  See 
Northrup  v.  Shook,  18  P.  Cas.  No. 
14.3^,  10  Blatcbf.  243;  Bantft  v. 
Chicago.  172  111.  204,  SO  NB  233,  40 
LRA  811;  Markham  V.  Jaudon.  41 
N.  T.  886;  Horton  v.  Morgan,  1»  N. 
Y.  170,  T5  AmD  311  and  note. 

[cl  A  oondltton  prlntaA  on  a  itoek- 
tooksz^  •tmvglit  note"  sent  to  the 
customer  after  the  order  Is  executed 
will  not  bind  the  purchaser  unless 
lie  has  assented  thereto  or  has  failed 
to  express  Immediate  dissent  under 
circumstances  which  cast  on  him  the 
duty  of  notifying  the  broker  forth- 
with that  he  does  not  agree  to  the 
conditions  expressed.  Croft  v, 
Mitchell,  (Ontf  14  DomLR  914,  S 
OntWN  481.  26  OntWR  608. 

[d]  groenrtor  snlwarfgrtioM  to 
■to6k— A  broker  or  agent  of  a  Joint 
stock  company,  who  has  a  mandate 
to  procure  subscriptions  for  shares  In 
the  capital  stock  of  the  company, 
cannot  accept  subscriptions  on  the 
uaderstandinc  that  If  the  subscriber 
does  not  wlan  to  take  the  shares  he 
wll]  not  be  obliged  to  pay  for  them. 
Forget  V.  Cement  Products  Co.,  24 
One.  K  6.  445. 

_  89.  Blrnbaum  v.  May,  88  App, 
Wv.  76.  68  NTS  691. 

60.  Stone  v.  IiOthrop.  109  Mass.  63 
(holding  that  where  the  owner  of 
bonds  ordered  hta  broker  to  sell 
them,  but  he  did  not  do  so,  and  two 
or  three  months  afterward  he  tele- 
granhed  to  the  broker,  "Have  you 
sold?  Will  they  go  lower?"  the  ques- 
tion whether  the  telegram  was  a 
waiver  of  the  order  to  sell  was  for 
the  Jury) ;  DaVls  v.  Gwjmne,  4  Daly 
(N.  T.)  218. 

n.  Ifatthews  v.  Fuller,  123  Mass. 
4«:  Davis  V.  Gwynne,  57  N.  T.  676 
fnoth  holding  that  a  purchase  by  a 
broker  was  within  his  instructions); 
f^meron  v.  Durkhetm.  55  N.  7.  42E 
(holding  that  a  broker  who  had  bor- 
rowed gold  to  deliver  on  a  short  sale 
waE  authorised  by  his  Instructions 
to  make  a  settlement  with  the 
lender);  Evans  v.  Wrenn,  93  App. 
Dlv.  346,  88  NTS  617  [aff  181  N.  T. 
BSfi  mem,  74  NE  1117  mem];  Lynch 
V.  Stmmonds.  87  NTS  420  (both  cases 
construing  instructions  with  refer- 
ence to  authority  to  sell);  Merrltt 
V.  Corbould.  (B.  C.)  19  DomLR  585, 
!<  WestLR  456,  6  WoetWkly  1346 
Idism  app  II  DomLR  1|8};  Nelson  v. 
Baird.  25  Man.  244. 

[9  G.  J^] 


[a]  Whax*  dsfeadaat  dlreoted  her 
broken  to  sell  oartata  stook  at  tiie 
market  prloe  when  all  stocks  were 
subject  to  violent  fluctuations,  she 
was  bound  by  the  sale,  although  be- 
fore the  order  to  sell  could  be  exe- 
cuted the  price  had  fallen  below  that 
at  which  It  stood  when  the  order 
was  given.  Falrbalm  v.  Rausch,  104 
App.  Dlv.  259,  93  NTS  666. 

[b]  Authority  to  boy  less  than 
th«  amount  ordelred^^An  ordinary 
broker's  contract  for  the  purchase 
of  mining  stock,  each  share  of  which 
has  an  Independent  value,  is  not  an 
entire  contract,  and  the  broker  may 
purchase  a  smaller  quantity  than 
that  ordered.  Marye  v.  Strouse,  S 
Fed.  488,  6  Sawy.  204. 

Sc]  Faxohase  br  broker  himself,^ — 
An  order  to  a  broker  to  buy  stock 
"on  sixty  days  buyer's  option"  does 
not  authorise  the  broker  to  buy  the 
stock  himself  and  to  hold  It  on  his 

grlnclpal's  account  for  sixty  days. 
Ickerlng  v.  Demerritt.  100  Mass.  416. 
(2)  However,  a  broker  may  be  au- 
thorised from  a  previous  course  of 
dealing  between  himself  and  his  prin- 
cipal, on  an  approval  of  a  purchase 


by  the  latter,  to  make  out  a  contract 
note  In  his  own  name,  without  in- 
serting that  of  his  prln^pal.  Kemble 
V.  AtUns.  Holt  N,  P.  niTi  BCL  171. 
7  Taunt  2«0,  2  BCL  SC4,  129  Reprint 
104. 

[d]  Oash  sale— Where  one  places 
stock  in  the  hands  of  another  to  be 
disposed  of  at  a  certain  price.  It  Is 
presumed.  In  the  absence  of  special 
provision,  that  a  cash  sale  is  In- 
tended. Jones  T.  Ortel,  114  Md.  206, 
78  A  1030. 

[e]  A  sale  of  sto<ik  orOlaarllj  does 
not  oarrr  with  It  prsvlonsljr  dselarsd 
OhrldendSt  but  where  stock  Is  left 
with  a  broker  with  directions  to  sell 
It  at  a  stipulated  price,  and  subse- 
quently a  dividend  is  declared,  he  is 
authorized  to  transfer  the  dividend 
to  the  purchaser  If  necessary  In  order 
to  obtain  the  price  flxed  by  his 
principal.  Cronan  Hornblower,  211 
Mass.  538.  98  NE  604. 

62.  Smith  T.  Forbes,  82  U.  C.  C.  P. 
571. 

[al  Question  for  Jnry.^ — Whether 
brokers  are  authorized  by  custom  or 
usage,  or  required  by  necessity  under 
their  Instructions,  to  sell  certain 
stock  "dividend  on"  la  ordinarily  a 

auestlon  for  the  Jury.    Cronan  v. 
[ornblower,  211   Mass.  638,   98  NB 
604. 

68.  U.  S. — Gallgher  v.  Jones,  129 
U.  S.  193,  9  set  336,  32  L.  ed.,  65B. 

III.— Cothran  v.  Ellis,  107  III.  413. 

Mil.— King  v.  Zell,  105  Md.  435,  66 
A  279. 

N.  Y. — ZImmermann  v.  Hell,  166 
N.  Y.  703,  51  NE  1094  [aff  86  Hun 
114,  33  NYS  391];  Allen  v.  McConlhe, 
124  N.  Y.  342.  26  NE  812  Jaff  12  NTS 
232];  Kilmer  t.  Hutton,  131  App.  Dlv. 
626.  116  NTS  127;  Taylor  v.  Ketchum, 
28  N.  Y.  Super.  507,  36  HowPr  289; 
In  re  Dickinson,  156  NYS  238. 

Oh. — HoUlngsnead  v.  areen.  1  CInc. 
Super.  305. 

64.  Jones  v.  Gallagher,  3  Utah  64, 
1  P  16  (holding  that,  where  a  spec- 
ulator in  stocks  [8  In  debt  to  his 
broker  for  advances,  ajid  is  io  poor 
credit,  the  broker  may  rsfuse.^o.ohsy 


an  order  to  sell  and  to  convert  the 

groceeds  into  other  stocks  thought 
y  him  less  safe,  and  even  though 
such  stocks  go  up  afterward  the 
broker  Is  not  liable  to  his  principal 
for  refusing  to  obey  his  order). 

86.  Wronkow  v.  Clewa,  62  N.  Y. 
Super.  176  (holding  that,  where  the 
broker  has  authority  to  sell  at  discre- 
tion, the  owner  cannot  hold  him  liable 
for  sales  at  a  lower  price  than  the 
stock  was  worth  at  other  times,  no 
fraud  appearing). 

[a]  niaoreoon  as  to  selling, — 
Where,  tn  dealings  between  a  client 
and  brokers  who  had  been  In  the 
habit  of  purchasing  stock  on  a  mar- 
gin furnished  by  him,  their  author- 
ity to  sell  his  stock  is  discretionary, 
the  client  flxing  no  limit  as  to  time, 
trusting  to  their  Judgment  to  sell 
within  a  reasonable  time,  the  law 
win  prescribe  what  Is  a  reasonable 
time  within  which  to  make  the  sale. 
Davis  T.  Owynne,  67  N.  Y.  676. 

66.  Oanln  v.  Isaacson.  6  NTXjegObs 
213. 

67.  Day  v.  Holmes,  103  Mass.  SOI; 

Plckerlny  v.  Demerritt,  100  Mass, 

416.   

[al  Whwe  a  client's  ovdsr  for  the 
pozoaase  of  vtook  hy  a  hroker  Is 
without  nstrietlon,  except  as  to  the 
price,  the  broker  has  tne  right  to 
exercise  discretion  as  to  the  manner' 
of  executing  the  order.  HoogewerfF 
V.  Flack.  101  Md.  871,  61  A  184. 

[b]  To  make  a  broker  reaponslhl* 
it  should  appear  that  he  has  exceeded 
his  orders,  or  has  not  acted  in  con- 
formity with  them,  or  has  in  some 
way  violated  the  duty  which  he 
owes  to  the  principal.  The  fact  that 
a  broker  whom  an  owner  of  stock 
employs  to  effect  a  sale  has  the  stock 
transferred  to  his  own  name  from 
that  of  the  customer,  being  in  ac- 
cordance with  the  usual  course  of 
business,  does  not  Justify  a  Jury  In 
charging  the  broker  with  the  value 
of  the  stock,  where  the  owner  has 
not  demanded  It  back  and  the  broker 
has  not  refused  to  account  for  the 
proceeds  of  what  he  has  sold.  Leddy 
V.  Flanlgan,  3  Phlla.  (Pa.)  S65. 

68.  Hlggins  T.  McCrea,  28  Fed.  782 
(holding  that  the  cancellation  with- 
out the  previous  knowledge  or  con- 
sent or  subsequent  ratlflcation  of  the 
principal  absolves  the  latter  from 
all  liability,  and  entitles  him  to  re- 
cover back  money  advanced  as  mar- 
gins to  the  broker). 

69.  Gheen  v.  Johnson,  90  Pa.  88; 
Croft  V.  Mitchell,  (Ont.)  14  DomLR 
914,  5  OntWN  481,  25  OntWR  603. 

TO,  Porter  v.  Wormser,  94  N.  Y. 
431;  Wicks  V.  Hatch.  62  N.  Y.  535; 
Hope  v.  lAwrence,  60  Barb.  (N. 
Y.)  258. 

[a]  "A  atop  ordar  (1)  is  a  di- 
rection given  by  the  purchaser  to  the 
broker  to  the  effect  that  if  the  stock 
touches  the  price  named  In  the  order, 
white  It  Is  being  held,  the  broker 
shall  sell  it  at  the  best  available 
price;  but  It  does  not  impose  an  ob- 
ligation upon  the  broker  to  hold  it 
until  it  reaches  that  price.  It  Is  a 
measure  of  protection  which  the  pur- 
chaser provides  for  himself  against 
loss  beyond  a  certain  point  In  a 
fluatuatlng  market."   Rlchter  v.  Po^ 
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loas.'^  The  client's  order  to  hay  in  may  also  be 
^ven  in  the  form  of  a  stop  order." 

[$  30]  6.  Onstom  and  Usafo."  In  the  absence 
of  a  Bpecifd  contract,  the  authority  and  the  duty 
of  a  broker  depend  on  the  course  of  dealing  in  the 
particular  community.'*  A  customer  in  giving  au- 
thority to  a  broker  to  n^tiale  a  transaction  in 


a  certain  trade  or  market  is  presumed,  in  the  ab- 
sence of  evidence  to  the  eontnu7,  to  have  author- 
ized the  broker  to  transact  the  business  in  ques- 
tion, in  accordance  with  Uie  role^  customs,  and 
usages  prevailing  in  that 'trade  or  exchange  and 
ibis  is  80,  although  the  client  does  not  in  fact  know 
what  they  are,^"  provided  the  rule  or  usage  is  one 


174.  (2)  The  meaning  of  a  stop  order 
to  a  broker  1b  to  await  a  certain 
figure,  and,  wbenever  that  figure  is 
reached,  to  stop  the  transaction. 
Campbell  v.  Wright,  8  NTSt  471  [aff 
lis  N.  Y.  694,  23  NS  914].  (3)  A 
atop  order  to  a  broker  to  sell  United 
States  bonds  "ex  July  coupons" 
means  to  sell  the  same  reserving 
from  the  sale  the  July  coupons. 
Porter  v.  Wormser.  94  N.  T.  431. 

71.  Porter  v.  Wormser.  94  N.  T. 
431;  Hope  t.  Lawrence,  60  Barb. 
(N.  Y.)  268;  Bertram  v.  Godfray,  1 
Knapp  881.  12  Reprint  364  (holding 
that  a  commission  to  sell  stock 
"when  the  funds  should  be  at  85 
j>er  cent,  or  above  that  price"  is  a 
particular  commission  under  which 
an  agent  is  bound  to  sell  when  the 
funds  reach  eighty-five,  and  he  has 
not  a  general  authority  to  act  for  hla 
employer,  so  that  he  may  defer  sell- 
ing until  the  funds  shall  reach  a 
higher  price). 

Ta]  vt»  nroker  may  not  nuifc*  tke 
pcfoa  hlniMlfi  but  must  wait  until 
some  other  broker  has  made  the 
stock  sell  at  the  price  designated. 
Porter  V.  Wormser,  94  N.  Y.  431. 

[b]  Hod*  of  lale^Where  a  cus- 
tomer gave  his  broker  a  stop  order 
to  sell  government  bonds  which  con- 
tained no  directions  as  to  the  man- 
ner of  sale,  and  the  bonds  were  sold 
between  the  calls  at  the  stock  ex- 
change at  private  sale,  and  were  sold 
as  high  as,  and  some  higher  than, 
the  jnarket  price,  and  In  the  manner 
in  which  government  bonds  are  sold 
generally,  it  was  held  that.  In  the 
abssnoe  of  svldence  to  Impeach  the 
telrness  of  the  sale,  the  manner  in 
which  It  was  made  was  not  a  ground 
of  obJeetlon.  Porter  v.  Wormser. 
S4  N.  Y.  431.   

Ta.  Campbell  v,  Wright.  118  N.  T. 
594,  33  NB  914. 

73.  See  generally  Customs  and 
Usnves  [12  Cyo  1028]. 

Onstom  mm  tot 
Amount  or  rate  of  compensation  see 

infra  S  77-80. 
Rendering  services  gratuitously  see 

Infra  i  69. 

74.  Taliaferro  v.  Baltimore  First 
Nat.  Bank,  71  Md.  200,  17  A  1036; 
Barber  v.  BUlngwood,  186  App.  Dlv. 
649,  ISO  NYS  9r7;  Merwln  v.  Hamil- 
ton, 18  N.  T.  Super.  244;  Ankeny  v. 
Young.  S2  Wash.  23G,  243,  100  P 
736  [quot  CycT;  Cropper  v.  Cook,  L. 
R.  8  C.  P.  194;  Young  v.  Cole,  3  Blng. 
N.  Cas.  724,  32  BCL.  834,  132  Reprint 
689;  Foster  v.  Pearson.  1  C.  M.  &  R. 
849,  149  Reprint  1824  (holding  that 
a  bill  broker  is  not  a  person  known 
to  the  law,  with  certain  duties,  but 
his  employment  is  one  which  depends 
entirely  on  the  course  of  dealing). 

[a]  Custom  as  to  ooufixmattos  ny 
prmoipal  of  snrohase  or  sale. — If 
It  is  the  custom  of  trade  that  a  con- 
tract of  purchase  or  sale  must  be 
confirmed  by  the  principal,  the  con- 
tract is  not  binding  until  so  con- 
firmed. Johnson  v.  Fairmont  Mills, 
116  Fed.  637  [aff  129  Fed.  74,  63  CCA 
E16):  Sumner  v.  Stewart.  69  Pa.  321. 

78.  U.  S.— WUhlte  V.  Houston.  200 
Fed.  390,  118  CCA  642;  Boyle  v.  Hen- 
nlng,  121  Fed.  376;  Lehman  v.  Feld, 
87  Fed.  862  (custom  as  to  substitu- 
tion of  contracts  for  future  delivery 
of  cotton) 

Conn. — Ling  v.  Malcom,  77  Conn. 
617,  69  A  698. 

Ill, — Green  v.  Chicago  Bd.  of  Trade, 
174  111.  686.  51  NE  599,  49  LRA  366; 
Taylor  v.  Bailey,  1<9  111.  181.  48  NE 
200;  Faas  Lumber  Co.  v.  Harty,  etc., 
Co..  169  111.  A.  323. 

Mass.— Crotian  v.  Homblower.  211 
Mass.    638,    98   NE   604;   Purber  v. 


Dane,  203  Mass.  108.  89  NE  227. 

N.  Y. — Horton  v.  Morgan.  19  N.  Y. 
170,  76  AmD  311  and  note  (custom 
among  brokers  to  purchase  stock  in 


their  own  names);  Springs  v.  James, 
137  App.  Div.  110,  121  NYS  10B4  [afT 
202  N.  Y.  SOS  mem.  96  NB  1131  mem]. 


Pa.— Colket  V.  Ellis,  lO  Phila.  37^5 
(custom  among  brokers  to  sell  stocks 
deposited  as  collateral  security  for 
call  loan  at  the  board  on  failure  of 
the  borrower  to  pay  on  the  day  on 
which  demand  is  made). 

Wash. — Ankeny  v.  Young.  62  Wash. 
236.  243,  100  P  736  [quot  CycJ. 

Bng.---Coles  v.  Brlstowe,  L.  R.  4 
Ch.  3;  Nickalls  v.  Merry.  L.  R  7 
H.  L.  630  [dlsappr  Rennie  v.  Morris, 
L.  R.  13  Eq.  2031;  Sutton  v.  Tatham, 
10  A.  &  E.  S7,  37  ECL  39,  113  Reprint 
11;  Heyworth  v.  Knight,  17  C.  B. 
N.  S.  29S,  112  ECL  298,  144  Reprint 
120;  Taylor  v.  Stwiy,  2  C.  B.  N.  S. 
175,  89  ECL  176,  140  Reprint  380 
(rule  by  which  broker  of  buyer  is 
bound  to  pay  for  shares  on  prlncl- 
'Pal's  default);  Graves  v,  Legg,  2  H. 
&  N.  210:  Hodgkinson  v.  Kelly.  87 
L.  J.  Ch.  837;  Harker  v.  EMwards,  67 
L.  J.  .Q.  B.  147. 

"There  are  cases,  too,  of  principal 
and  agent,  where  one  has  been  set 
by  another  to  do  acts  In  a  particular 
business,  to  be  done  at  a  particular 
locality,  as  on  stock  exchange,  where 
the  power  to  deal  Is  a  privilege  ob- 
tained by  payment  of  a  fee,  and  is 
restricted  to  a  body  which  has,  for 
its  regulation  and  government,  come 
under  certain  prescribed  rules  or  es- 
tablished usages;  and,  as  the  agent 
could  not  do  the  will  of  his  principal, 
nor  could  the  principal  himself,  save 
in  conformity  with  those  rules  or 
usages.  It  is  held  that  the  principal 
must  Ds  botiad  therelnr.  whether 
cognisant  of  -  than  or  net;  and  that 
ignorance  will  not  excuse  him."  Walls 
V.  Bailey.  49  N.  T.  484.  478,  10  AmR 
407. 

fa]  An  ordsi  from  a  enatomer  to 
a  muwr,  to  W  exeeafced  on  a  board 

of  trad*,  contemplates  conformity  to 
the  rules  and  customs  that  prevail 
there.  Wllhlte  v.  Houston,  SQO  Fed. 
390.  118  CCA  542. 

[b]  A  onstom  trr  wUoh  a  broker 
may  close  oat  a  transaction  (l)  on 
his  principal's  default  (Greeley  v. 
Doran-Wrlght  Co.,  148  Mass.  116.  18 
NE  878;  Van  Dusen- Harrington  Co. 
v.  Jungeblut.  75  Minn.  298.  77  NW 
970,  74  AmSR  468  and  note;  Forget 
V.  Baxter  tlflOO]  A.  C.  467  Irev  7 
Que.  K.  B.  630  (aft  13  Que.  Super. 
104)];  Davis  v.  Howard,  24  6.  B.  D. 
691;  Lienard  v.  Dresslar,  8  F.  &  F. 
212).  (2)  or  on  the  principal's  insol- 
vency or  death  (Lacey  v.  Hill,  L.  R. 
8  Ch.  921).  Is  binding  on  the  principal. 
See  also  infra  ||  49.  60.  (8)  A  prin- 
cipal Is  Insolvent  within  the  meaning 
of  this  usage  when  he  is  unable  to 
pay  hts  debts  In  the  ordinary  course 
of  business.  Lacey  v.  Hill,  L.  R.  18 
Eq.  162.  2  ERG  619. 

[c]  A  custom  anlAorlxlng  a  broker 
to  settle  claims  agalnat  defaultinjr 
clients  is  binding.  Lehman  v.  Fela, 
.17  Fed.  R52;  Arnold  v.  Smith,  8G  Ga. 
610.  11  SE  861. 

rd]  A  onstom  by  wUoh  a  bnyerts 
broker  Is  allowed  reimbursement 
where,  on  the  princlnal's  default,  the 
seller  resells  at  a  loss  and  the  broker 


>ays  htm  the  difference  Is  binding. 

"        ~-  '  Q.  B.  705.  64 

ECL  766,  116  Reprint  1057;  Bayley 


F6 


illock  v.  Stables,  12 


v.  Wilkins.  7  C.  B.  886,  62  ECL  886. 
137  Reprint  351;  Baylllte  v.  Butter- 
worth,  1  Exch.  426,  154  Reprint  181. 

[e]  A  onstom  ox  the  London  stock 
exchange  by  which  shares  are  to  be 
transferred  not  later  than  ten  days 


after  the  settling  day  fixed  on  to  the 
parties,  and  by  which  the  vendee  is 
to  pass  to  the  seller  within  that  time 
the  name  of  a  person  who  will  take 
a  transfer  of  shares,  and  by  which 
the  person  .whose  name  Is  so  passed 
has  a  similar  right  within  that  time 
to  pass  the  name  of  another  person, 
and  so  on  until  the  name  of  an  actual 
purchaser  is  passed  to  the  seller, 
is  valid.  Grissell  v.  Bristowe,  L.  R. 
4  C.  P.  36;  Sheppard  v.  Murphy,  Ir. 
R.  2  Eq.  644. 

[f]  U  the  oontraoft  la  expressly 
made  snbject  to  oostoms  prevailing 
on  the  exchange  the  client  Is  of 
course  bound  thereby.  Baker  v. 
Drake,  68  N.  Y.  618.  28  AmR  80. 

[g]  BalMi  and  evstoms  itf  aa  es* 
change  do  not  apply  (1)  unless  it 
appears  that  the  transaction  In  ques- 
tion was  on  change.  Ayer  v.  Mead. 
13  111.  A.  626.  (2)  They  do  not  apply 
to  subsequent  transactions.  Pearson 
V.  Scott,  9  Ch.  -  D.  198.  And  see 
Exchanges  [17  Cyc  862].  (8)  Rules 
of  a  stock  exchange  by  which  a  bro- 
ker who  Is  a  member  thereof  Is  pro- 
hibited from  receiving  a  certain  class 
of  legitimate  orders  are  in  the  nature 
of  "private  Instructions"  bT  him  to 
hts  general  agent  for  the  brokerage 
business,  and  cannot  be  received,  as 
against  a  client  who  is  ignorant 
thereof,  to  limit  the  agent's  authority. 
Newman  v.  Lee,  87  App.  Div.  116, 
84  NYS  101.  <4>  The  rules  of  the 
stock  exchange  whereby,  in  the  case 
of  the  failure  of  a  member  of  the 
stock  exchange, ' all  members  having 
transactions  open  with  the  defaulter 
are  compelled  to  close  them  by  buy- 
ing or  selling,  as  the  case  may  be,  the 
securities  concerned  at  an  omclal 
prlce^  are  rules  affecting  the  relations 
of  the  members  of  the  stock  ex- 
change Inter  se  only.  They  will  not 
apply  to  an  outside  principal,  even 
though  the  failure  which  has  caused 
the  rules  to  become  applicable  was 
due  to  the  default  of  the  prlncIpaL 
Ponsolle  V.  Webber,  [1908]  1  Ch.  254. 

Ih]  •ttpnlatton  annexed  by  ons- 
tom.— ^A  principal  is  bound  by  a  con- 
tract of  purchase  entered  into  hv 
his  broker,  although  it  omits  a  stipu- 
lation contained  In  the  authorization, 
where  the  stipulation  is  such  that  It 
Is  annexed  by  custom  to  the  con- 
tract. Heyworttv.  Knight.  17  C.  B. 
N.  S.  298,  111  BCL  »8,  144  Reprint 
120. 

[1]  Sn&oleuor  of  erldenoo  of  ons- 
tom.— (1)  Testimony  that  it  was  the 
duty  of  brokers,  after  delivery  of 
stock,  to  guarantee  the  transaction 

and  to  protect  the  customer  from 
loss,  and  that  the  witness  had  had 
transactions  in  stock  running  into 
thousands  of  shares  and  had  never 
known  of  a  case  where  the  broker 
did  not  call  margins  from  a  lender 
of  stock  borrowea  to  cover  a  short 
sale.  Is  insufficient  to  establish  a 
usage  or  custom  imposing  such  dutj* 
on  a  broker.  Morris  v.  Jamieson.  205 
III.  87,  68  NE  742  [aff  99  111.  A.  32]. 
(2)  A  custom  amonjT  brokers  of 
charging  clients  an  arbitrary  sum  for 
telegrams,  usually  much  more  than 
the  actual  coet,  if  it  can  be  con- 
sidered reasonable,  should,  In  an 
action  by  the  broker  to  collect  for 
them,  be  established  by  very  satis- 
factory proof.  Marye  v.  Strouse.  6 
Fed.  483.  6  Sawy.  204. 

[J]  Question  for  Jxar- — The  ques- 
tion of  the  existence  of  a  particular 
usage  is  one  for  the  Jury.  Foster 
V.  Pearson.  1  C.  M.  ft  R.  849,  149  Re- 
print 1824;  Dent  v.  Nickalls,  29  L.  T. 
Rep.  N.  S.  636  [aff  30  L.  T.  Rep.  N.  S. 
644]. 

n.    Pardrtdge  v.  Cuttler,  68  111.  A. 
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that  merely  regulates  the  mode  of  performing  the 
eoDtraet  of  agency  and  does  not  change  its  intiinsie 
character,  in  which  ease,  the  client  is  not  boiud 
onless  he  has  knowledge  of  it  when  he  employs 
the  broker.*^   An  illegal  enstom  is  not  bindii^  au 

5t9  [rev  on  other  grounds  168  111. 
504.  4B  NB  126];  WhltehouM  T. 
Moore,  II  AbbPr  (N.  T.)  142;  Bay- 
ley  V.  Wilklns,  7  C.  B.  BSe,  62  EOL 
m.  1S7  Reprint  361;  Bayllffe  v.  But- 
terworth,  1  Bxch.  426,  164  Reprint 
lil.    See  also  cases  supra  note  76. 

[a]  VoBMUUBk  pvlHlpaL— A  ous- 
tom  amonc  real  estate  men  in  a  city 
Is  not  bindfnff  on  a  noni;e8hIent  prin- 
cipal, in  the  absence  of  proof  of 
knowledge  by  him  of  the  custom. 
Edwards  v.  Kllgore,  192  Ala.  84S, 
it  S  88S 

77.  Ir'wln  v.  TTmiar,  110  V.  B.  49«, 
4  set  160.  IS  Xi.  «d.  226  (boldlng  that 
a  custom  of  the  produce  exchanse  by 
which  l}rokers  are  personally  liable 
on  contracts  for  the  sale  of  grain  en- 
tered Into  In  behalf  of  their  prin- 
cipals, and  are  entitled  to  supply  the 
Snln  themselves  and  to  charge  It  to 
principals  who  fall  to  meet  their  en- 
gafements.  Is  not  binding  on  a  person 
tcploylDK  such  broker  In  Igno- 
rance or  the  custom) ;  Harye  v. 
StrouBCk  C  Fed.  482,  6  Sawy.  204 
(holdlDff  that  unless  h«  knew  of  It  a 
ellint  Is  not  bound  by  a  custom 
tmonr  brokers  to  Charge  clients  an 
arblt7a?r  snai  for  telegrama,  usually 
much  mora  thaa  the  aetnal  cost); 
HoblBson  Y.  Uollett.  I..  R.  T  H.  L.  BOS 
[rev  Ij.  ZL  7  a  P.  84]  (taoldinc  that 
a  usage  which  gives  a  hrohsr  an  in- 
terest at  variance  with  his  duty,  as 
by  eonvertlcv  him  into  a  principal. 
Is  not  binding  on  a  cliant  who  Is 
Ignorant  thereof,  and  that  the  client 
la  net  bound  to  Inquire  what  the 
usage  may  be,  or  whether  there  Is 
any  particular  usage  affecting  the 
market  In  which  he  proposes  to 
deal);  Hamilton  v.  Toung,  L.  R  7 
Ir.  289  {holding  that  a  usage  of  the 
stock  exchange,  relied  on  as  author- 
izing BtDokbrokera  who  are  entitled 
to  sell  stock  of  a  client  for  the  re- 
alliatlon  and  payment  of  money  due 
to  them  by  him  to  take  over  to  them- 
Bclves.  at  the  price  of  the  day,  stock 
of  the  customer  for  which  there  is  an 
Inadequate  demand  or  where  a  forced 
sale  would  lower  the  selling  price.  Is 
unreasonable  and  Incapable  of  being 
supported  against  a  client  who  was 


not  proved  to  be  acquainted  with  It); 
Harker  v.  Edwards,  57  L.  J.  Q.  B. 
147;  Beamish  v.  Richardson,  49  Can. 
S-  C.  595  [allowing  app  23  Man.  SOS]: 
Sntberland  v.  Cox,  6  Ont  605  [aff  16 
OnL  A.  641  (afr  24  CanLJ  66}]  (hold- 
ing that  a  custom  by  which  a  broker 
bolds  himself  liable  to  account  for 
ih*  market  value  of  stock  when  a 
client  calls  on  him  so  to  do,  or  then 
purchases  stock  to  comply  with  the 
demand  Instead  of  purtuiasing  it  as 
loon  as  the  order  is  given.  Is  not 
binding  on  the  client  unless  he  knows 
of  it  and  specially  submits  to  its 
conditions). 

[a]  The  asage  of  a  stock  ax- 
mtage  to  Msreirard  a  statute  <1> 
vhlch  requires  tne  number  of  bank 
•hares  to  be  specified  in  a  sale  Is 
unreasonable,  and  knowledge  of  It  Is 
Dot  to  be  imputed  to  Uie  client 
merely  from  his  Instructing  the 
broker  to  buy  shares  on  the  stock 
Hchange.  Perry  v.  Barnett.  16  Q.  B. 
p.  388.  (2)  If,  however,  the  client 
knows  of  the  usage  be  Is  bound 
thereby.  Seymour  v.  Bridge.  14  Q. 
B.  D.  460. 

[b]  Oostom  of  an  exohaage  (1)  by 
which  members  make  contracts  of 
■ale  In  their  own  names,  becoming 
penonally  liable  for  performance 
Mid  looking  to  the  principal  for  any 
was  thereby  sufCereiiW  Is  not  binding 
on  one  who  had  dealt  with  a  prin- 
cipal solely  as  a  grain  merchant  and 
old  not  know  him  as  a  member  of 
the  excbange.  Butler  v.  Murphy,  41 
Can.  s.  C.  61S  {allowing  app  18  Han. 
111].  (2)  The  fact  that  It  was  the 
enstom  of  brokers  at  the  place  of 


sale  to  negotiate  sales  in  their  own 
names,  without  disclosing  their  prin- 
cipals, and  to  assume  personal  lia- 
bility for  the  completion  of  such 
sales.  Is  not  sufficient  to  prove  au- 
thority to  sell  In  the  broker's  name. 
If  it  Is  not  i^hown  that  the  principal 
had  knowledge  of  the  custom.  Rob- 
btna  V.  Uaher,  14  N.  T>.  228,  108 
NW  755. 

[c]  msvmptlOB  of  knowlodgov— 

The  fact  that  a  builder  was  largely 
engaged  In  buying  and  selling  real 
estate,  and  at  times  through  real 
estate  brokers.  Is  alone  Insufficient  to 
raise  a  presumption.  In  an  action  to 
recover  commissions,  that  he  had 
knowledge  of  a  custom  existing 
among  brokers  regulating  the  pay- 
ment of  commissions,  Blake  v. 
Stump,  72  Md.  160.  20  A  788.  10  LRA 
108. 

[d]  Xaowlsdg*  on  the  part  of  the 
principal  that'  it  is  the  ordinary 
course  of  business  for  the  broker  to 
deal  in  a  particular  way,  and  ac- 
quiescence by  silence,  amount  to  a 
speclflc  permission  so  to  act.  Sen- 
Unce  v.  Hawley.  13  C.  B.  N.  S.  468, 
106  BCIi  458,  143  Reprint  182. 

78.  Mass. — Day  v.  Holmes,  108 
Uasa  806;  Farnsworth  v.  Hemmer,  1 
Allen  494.  79  AmD  766  (holding  that 
a  custom,  by  which  a  broker  who  has 
acted  for  both  parties  In  negotiating 
an  exchange  of  real  estate,  without 
Informing  either  that  he-  was  em- 
ployed by  the  other,  Is  entitled  to 
charge  a  commission  to  each.  Is 
void). 

N.  T. — Wheeler  v.  Newbould.  16 
N.  T.  392. 

Eng. — Nellson  v.  James,  9  Q.  B.  D. 
646  (holding  that  a  custom  of  the 
stock  exchange  to  disregard  a  stat- 
ute requiring  the  name  of  the  regis- 
tered proprietor  of  shares  of  stock 
to  be  expressed  In  bought  and  sold 
notes  Is  void):  Pearson  v.  Scott,  9 
Ch.  D.  198;  Ex  p.  Norton.  11  Jur.  999 
(last  two  oases  holding  that  a  cus- 
tom of  a  stock  exchange,  by  which 
a  brokw  employed  by  an  agent  to 
sell  his  nrlnolpal's  stock  may  recog- 
niza  as  Bis  employer  only  the  agent 
and  not  the  principal,  is  Invalid  as 
applied  to  the  broker^s  disposition  of 
the  proceeds  of  the  sale);  Tayler  v. 
Oreat  Indian  Peninsula  R.  Co..  6  Jur. 
N.  S.  1087  (holding  that  the  practice 
of  the  stodi  exchange  for  a  broker 
to  deliver  deeds  of  transfer  In  blank 
cannot  prevail  against  the  rule  of 
law):  Harker  v.  Edwards.  67  L.  J. 
Q.  B.  147;  Dent  V.  NIckalls.  29  L.  T. 
Rep.  N.  8.  636  [aft  80  L.  T.  Rep.  N.  S. 
644]  (holding  that  a  stock  Jobber, 
until  be  has  passed  to  the  purchaser 
the  name  of  a  person  who  Is  legally 
capable  of  contracting  and  who  has 
given  authority  for  the  use  of  his 
name  as  trajisferee.  Is  not  discharged, 
notwithstanding  the  rules  and  usages 
of  the  stock  exchange  to  the  con- 
trary); Case  V.  McClellan,  26  1*.  T. 
Rep.  N.  S.  763  (holding  Uhat  a  cus- 
tom of  a  stock  exchange  by  which 
transfer  notes  are  signed  for  a  con- 
sideration different  from  that  stated 
In  the  deed  of  transfer  is  probably 
bad);  Curtis  v.  Nixon.  24  L.  T.  Rep. 
N.  3.  706  (holding  that  a  custom,  by 
which  a  broker  who  sells  an  option 
entitling  his  customer  to  take  a  lease 
at  a  specified  rental  Is  entitled  to  a 
commission  where  the  customer  takes 
a  lease  at  a  lower  rental,  la  Invalid). 

Can. — Beamish  v.  Richardson.  49 
Can.  S.  C.  696  [allowing  app  23  Man. 
306]. 

Ont. — Sutherland  v.  Cox.  6  Ont.  506 
[app  diam  24  CanliJNS  661;  Hara  v. 
Cox.  6  Ont.  869  (holding  that  a  cus- 
tom of  brokers  that  on  stock  being 

Sledged  to  a  broker  he  may  use  It  as 
is  own,  being  ready  to  return  to  the 
pledgee,  when  called  on,  an  equal 


the  principal/"  and  this  is  also  true  of  a  custom 
which  is  unreasonable,"  or  which  varies  or  con- 
tradicts the  express  terms  of  the  contract  of 
agency}^  nor  will  a  'custom  or  usage  be  allowed 
to  eontrol  the  broker's  ei^ress  instmetiona."^ 

number  of  shares  of  the  same  stock, 
is  Invalid). 

[a]  Oaston  allowlBg  doable  oom- 
mlsnoBS. — (1)  A  custom  allowing  a 
broker  who  acta  as  agent  for  one 
party  to  collect  commissions  from 
the  other  also  Is  void.  Raisin  v. 
Clark.  41  Md.  168,  20  AmR  66;  Farns- 
worth V.  Hemmer.  1  Allen  (Mass.) 
494,  79  AmD  766;  Dartt  v.  Sonnesyn. 
86  Minn.  55.  90  NW  116;  Addison  v. 
Wanamaker,  186  Pa.  536,  39  A  1111. 
(2)  If,  however,  a  broker  acts  merely 
as  middleman,  a  custom  allowing  him 
a  commission  from  both  parties  Is 
valid.  Mullen  v.  Keetsleb,  7  Bush 
(Ky.)  263;  Havlland  v:  Price,  6  Misc. 
372,  26  NTS  767.  Right  to  commis- 
sions from  both  parties  In  general 
See  Infra  {  76. 

[b]  irsage  of  bzoksr  to  Iray  stock 
Uaselfi^An  order  of  a  customer  to 
a  broker  to  buy  stock,  deliverable  at 
any  time,  at  buyer's  option,  in  sixty 
days,  will  not  authorize  the  broker 
to  buy  the  stock  himself  at  thirty 
days  and  deliver  It  to  fala  customer 
at  the  and  of  sixty  days  at  an  in- 
creased price  and  interest,  besides 
the  usual  commission,  although  a 
general  usage  among  stockbrokers  to 
act  In  this  manner  la  proved.  Bosen- 
Btock  V.  Tormey,  33  Hd.  Iff9.  t  AxnR 
126:  Day  v.  Holmes,  lOS  Mass.  306; 
Pickering  v.  Detnerrltt.  100  Mass.' 
416;  Parsona  v.  Martin,  11  Oray 
(Mass.)  Ill:  Strong  v.  Bliss,  6  Meto. 
(Mass.)  898;  Cropper  v.  Cook,  L.  R. 
2  C.  P.  194. 

fc]  vase*  to  reoeiTe  paymut^ 
A  local  usage  of  brokers  Is  not  ad- 
missible to  control  the  rules  of  law 
relating  to  brokerage;  thus  proof  of 
a  local  usage  of  brokers  to  receive 
payment  was  excluded.  Hlgglns  v. 
Moore,  34  N.  T.  417. 

n,  Rosenstock  v.  Tormey,  82  Md. 
169,  2  AmR  125;  Maxted  v.  Paine, 
L.  R.  4  Bxch.  203;  Blackburn  v. 
Mason,  68  U  T.  Rep.  N.  S.  510. 

SOl  Parsons  v.  Martin,  11  Gray 
(Mass.)  Ill  (custom  of  brokers  to 
transfer  Shares  of  a  client  for  a 

{lurpose  different  from  that  specified 
n  -writing) ;  Baker  -v.  Drake,  66  N.  T. 
618,  28  AmR  80  (hplding  that  oral 
proof  of  the  usage  of  brokers  Is  not 
admissible  to  add  to  an  ordinary  con- 
tract for  a  speculative  purchase  of 
stock):  Lawrence  v.  Maxwell,  63  N.  T. 
19  (custom  by  which  brokers  may 
use  by  hypothecation  or  otherwise 
securities  received  by  them  as  mar- 

flns) :  Markham  v.  Jaudon,  41  N.  T. 
SB;  Taylor  v.  Ketchum,  28  N.  Y. 
Super.  507,  25  HowPr  289  (both  cases 
Involving  a  custom  by  which  brokers 
who  have  bought  stock  for  a  client 
may  sell  the  same  without  demand 
and  notice,  on  failure  of  the  client  to 
furnish  margins);  Allen  v.  Dykers, 
8  Hill  593  [aff  7  Hill  407,  42  AmD 
87]  (custom  of  brokers  to  sell  hy- 
pothecated stock  and  to  return  the 
same  In  kind  on  payment  of  the 
debt);  Robinson  v.  Uollett,  K  R.  7 
H.  L.  802  [rev  L.  R.  7  C.  P.  84]; 
Magee  v.  Atkinson,  2  M.  &  W.  440, 
150  Reprint  880. 

[a]  Custom  as  to  selUag  with 
warranty.^ — ^A  merchandise  broker 
has  no  Implied  authority  from  the 
usages  of  trade  to  bind  his  principal 
by  a  warranty  that  goods  sold,  by 
him  are  of  a  merchantable  quality. 
Boardman  v.  Spooner,  18  Allen 
(Mass.)  363,  90  AmD  196;  Dpdd  v. 
Farlow,  11  Allen  (Mass.)  426.  87 
AmD  726. 

81.-  Wanless  v.  McCandless,  8S 
Iowa  20  (holding  that  a  custom  that 
purchasers  of  land  need  not  pay 
cash,  although  the  terms  of  sale  are 
for  cash  payment,  will  not  sustain 
a  contract  of  sale  made  by  a  real 
estate  agent  who  violated  an  Instruc- 
tion to  sell  for  "one>'third  cash"  > ; 
Rloh  V.  Boyce,  39  Md.  (I4:^lME^tt:> 
Diqitized  bv  OCTOS  I'C 
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[Ml]  Batification  and  Bepndiatioit— a.  In 
Ooieral.^  If  a  contract  n^tiated  by  a  broker 
is  made  subject  to  confirmation  by  the  principal, 
it  is  not  binding  on  the  latter  until  he  ratifies  it;" 
and  especially  is  he  not  bound  if  he  repudiates  the 
contract  as  made.^  So  if  a  broker  assumes  to  act 
for  another  without  authority,  or  if  a  broker  having 
a  special  authority  acts  in  violation  of  his  instruc- 
tions or  beyond  the  terms  thereof,  there  must  ordi- 
narily be  a  ratification  by  the  principal,  else  he  is 
not  bound  thereby."  In  such  a  case  the  principal 
may  elect  whether  to  ratify  or  to  repudiate  the 
transaction,"  and  he  is  bound  by  the  election  so 
made." 


Time  for  repndiatiOB.  As  a  general  role  the 
right  to  repudiate  a  transaction  exists  only  for  a 
reasonable  time;*"  and  under  some  circumstances 
an  immediate  repudiation  may  be  required."  Thus 
a  principal  for  whom  personal  property  has  been 
purchased  on  terms  not  authorized  by  him  must 
repudiate  the  transaction  within  a  reasonable  time 
else  he  becomes  bound  as  by  ratification."* 

[$  32]  b.  What  Oonstltntes  BatUcation.  Rati- 
fication may  be  either  express*^  or  implied.*'  Thus 
it  constitutes  a  ratification,  where  the  principal, 
with  full  knowledge  of  the  facts,  does  any  acts 
indicating  an  intention  to  abide  by  the  transaction 
as  negotiated  by  the  broker.**  Such  as  where,  witb 


Allen,  7  Hill  (N.  T.)  497.  42  AmD  87. 

83.  BatUoatlon  M  aireetliv 

«f  broker  to  compeDBatlon  see  Infra 
S  61. 

S3.  Johnston  v.  Fairmont  Mills, 
llfi  Fed.  637  faff  129  Fed.  74.  63 
CCA  516];  Jacobson  v.  Hendricks,  83 
Conn.  120.  75  A  85:  Powell  V.  BInney, 
54  Nebr.  690,  74  NW  107S;  Sumner 
V.  Stewart,  69  Pa.  321. 

[a]  WalTar  of  oonflmutioiu — 
Where  plaintlfTs  offer,  through  a 
broker,  to  sell  to  defendant  certain 
cotton  was  accepted  subject  to  plain- 
tiff's confirmation,  and  before  confir- 
mation there  were  rumors  of  plain- 
tiff's Insolvency,  whereupon  defend- 
ant insisted  that  plaintiff  should  give 
security,  such  Insistence  was  not  a 
waiver  of  the  requirement  that  he 
confirm  the  contract.  Johnston  v. 
Fairmont  Mills,  116  Fed.  537  [aff  129 
Fed.  74,  63  CCA  Bl«]. 

84.  Powell  V.  BInney.  54  N^br.  690, 
74  NW  1073. 

86.  Anglo-South  American  Bank 
V.  McCleary,  210  Fed.  891,  .127  CCA 
601;  Phlnlzy  v.  Bush,  129  Ga.  479, 
59  SE  259;  Larson  v.  Newman,  19 
N.  D.  163,  121  NW  202,  23  LRANS 
849;  Tlbba  v.  Zirkle.  55  W.  Va.  49,  46 
8E  701,  104  AmSR  977.  2  AnnCas 
421. 

86.  Cal. — Maze  v.  Ctordon,  9<  Cal. 
61.  SO  P  962. 

111. — Butman  v.  Butman,  219  HI. 
104,  72  NE  821. 

Ky. — Powell  v.  Ooasom,  18  B.  Uon. 
179. 

Mass. — Parson  v.  Martin,  11  Gray 
111  (holding  that,  where  a  broker  to 
wbora  stock  Is  intt-usted  by  the  owner 
with  directions  to  sell  under  specified 
circumstances  transfers  the  shares 
for  a  different  purpose  and  in  the 
name  of  a  person  to  whom  he  was 
not  authorized  to  transfer  them,  the 
owner  may  treat  the  transfer  as  a 
sale  and  recover  of  the  broker  the 
market  price  of  the  shares  on  the 
day  of  the  transfer,  altboueh  the 
broker  afterward  tenders  him  an- 
other certiflcate  of  an  equal  number 
of  shares  ■  and  the  owner  falls  to 
retranafer  It  to  the  broker,  ha  hav- 
ing, however,  refused  to  accept  It). 

Mo. — 'Hurt  V.  Jones,  105  Mo.  A. 
106,  79  8W  486. 

N.  T— Levy  v.  Loeb,  89  N.  T.  886 
[rev  47  N.  T.  Super.  61]  (holding 
that,  where  a  broker  agreed  to  pur- 
chase certain  bonds  for  a  client  and 
to  advance  the  price,  which  he  did, 
the  client  afterward  paying  him  a 
sum   demanded   on   account   of  the 

Eurchase.  and  also  commissions,  and 
efore  the  credit  for  the  balance  of 
the  price  expired  the  broker  sold  the 
bonds  without  the  knowledge  or  con- 
sent of  the  client,  the  latter  Is  en- 
titled to  repudiate  the  purchase  and 
to  recover  back  the  money  pald).~ 

Tex. — Ross  V.  Moskowltz,  (Civ.  A.) 
95  SW  86. 

Eng. — Nicholson  v.  Mansfield.  17  T. 
L.  R.  259;  Stange  v.  Lowitz.  14  T.  L. 
R.  468. 

Mglit  of  eleotlon  and  form  of  ao- 

tlon  see  Infra  S  63. 

87.  Kavanaugh  v.  Ballard,  56  SW 
159,  21  KyL  1683  (holding  that,  where 
the  purchase  of  the  principal's  prop- 
erty by  one  of  a  Arm  of  real  estate 


agents  was  ratified  by  the  principal, 
and  a  deed  executed  therefor,  the 
principal  cannot  claim  the  profit 
made  by  the  purchaser);  Bartleson  v. 
Vanderhoff,  96  Minn.  184,  104  NW 
820  (holding  that,  where  an  owner  of 
land  sold  by  his  agent,  knowing  of 
a  resale  by  the  vendee  and  Buspe<-t- 
ing  his  agent  of  a  wrongful  con- 
nivance tn  such  resale  at  an  ad- 
vanced price  while  the  contract  is 
still  executory,  refuses  to  avail  him- 
self of  easy  means  of  ascertaining 
the  truth  and  executes  the  contract, 
he  cannot  recover  from  his  agent 
damages  for.  fraud) ;  Stewart  v. 
Drake.  46  N.  T,  449:  Birnbaura  v. 
May.  58  App.  DIv.  76,  68  NTS  691 
(both  holding  the  principal  bound  by 
his  repudiation  of  an  unauthorized 
stock  transaction);  Texas  Brokerage 
Co.  V.  Barkley,  60  Tex.  Civ.  A.  466. 
128  SW  431  (holding  that,  although 
a  purchase  by  the  agent  for  himself 
Is  void  at  the  option  of  the  principal, 
such  transaction  becomes  binding  on 
the  principal  It  he  ratifies  It  with 
full  knowledge  that  the  agent  Is  the 
purchaser,  or  is  interested  fn  the 
transaction), 

[a]  Tliare  oan  lie  no  raotwerr 
from  a  teoker  for  breadi  of  instrao* 
tloas  to  sell  stock  at  a  certain  price, 
where  plaintiff  admits  aubsequent 
payments  of  margin  and  Interest,  and 
a  complete  ratification  of  the  alleged 
breach  is  also  shown  by  the  accounts 
and  correspondence  between  the  par- 
ties. Rock  V.  Carpenter,  110  NTS  261. 

88.  Schaefer  v.  Dickinson,  141  111. 
A.  234;  Bajssett  v.  Brown,  105  Mass. 
661  (purchase  of  principal's  land  by 
broker):  Hanks  v.  Drake,  49  Barb. 
(N.  Y.)  186  (sale  of  stock  by  broker); 
Von  Dusen-Harrington  Co.  v.  Mor- 
ton, 40  CanLJ  43  (sale  of  shares  by 
broker  on  depletion  of  margin). 

[a]  What  ooutltataB  a  zoaaoasUt 
ttnia  depends  on  the  circumstances 
of  the  particular  case,  and  no  arbi- 
trary rule  can  be  laid  down.  Mo- 
Dermid  v.  Cotton,  2  111.  A.  297;  Lunn 
V.  Guthrie,  IIS  Iowa  601,  88  NW 
1060;  Bassett  v.  Brown,  105  Mass. 
EBl. 

99.  Schaefer  v,  Dickinson,  141  III. 
A.  234. 

90,  Clews  T.  Jamleson,  182  IT.  S. 
461.  21  set  845,  45  L.  ed.  1183  [rev 
96  Fed.  648,  38  CCA  473];  Eau  Claire 
Canning  Co.  v.  Western  Brokerage 
Co.,  213  III.  661,  73  NE  430  [aft  116 
111.  A.  71];  Foster  v.  Rockwell,  104 
Mass.  167.  See  also  Oabb  v.  Miller, 
24  L.  T.  Rep.  N.  S.  211  [all  24  L.  T. 
Rep.  N.  8.  892}. 

91.  Sleeper  v.  Murphy,  120  Iowa 
132.  94  NW  276;  Fltzmaurlce  v.  Bay- 
ley,  6  K  &  B.  868.  88  ECL  868.  119 
Reprint  1087  [rev  on  other  grounds 
8  E.  &  B.  664.  92  ECL  664,  120  Re- 
print 247  (afr  9  H.  L.  Cas.  78,  11  Re- 
print 667)]-  Smith  V.  Forbes.  32  U.  C. 
C.  P.  671.  See  also  Hopkins  v.  Clark, 
7  App.  Div.  207,  40  NTS  130  [aft  151 
N.  T.  632  mem,  46  NE  1132  mem] 
(where  a  finding  against  brokers  who 
had  the  burden  of  proving  an  alleged 
ratification  was  held  to  be  Justified). 

[a]  The  antliontr  of  a  broker  to 
sign  a  oontraot  of  sale  as  agent  for 
the  owners  Is  ratifled  by  their  ap- 
proving it  In  writing.     Lawler  v. 


Armstrong,  BZ  Wash.  664,  102  P  775. 

9a.  III.— McGeoch  v.  Hooker.  11 
111.  A.  649  (acquiescence). 

Mont. — Coquard  v.  Welnsteln,  IC 
Mont.  312,  40  P  696  (acquiescence). 

N.  Y.— Keller  v.  Halsey.  202  N.  T. 
688,  95  NE  634  [rev  136  App.  Dlv. 
940  mem,  121  NTS  1137  mem]  (ques- 
tion   of    ratification    held    one  for 

tury):   Smith   v.   Hutton,    138  App. 
)lv.  859,  123  NY8  666  [aft  203  N.  T. 
S94  mem,  96  NE  1130  mem].  • 

Tex. — Texas  Brokerage  Co.  v.  Bark- 
ley.  60  Tex.  Civ.  A.  466.  128  SW  431. 

Eng. — Jackson  v,  Jacob,  3  Bing, 
N.   Caa.    869,   38   ECL  399.  132  Re- 

grlnt  646;  Benhaln  v.  Batty,  12  L.  T. 
,ep.  N.  S.  266. 

[a]  Aooonnt  stated, — By  failing 
within  a  reasonable  time  to  object 
to  an  account  rendered  by  the  broker, 
which  shows  an  unauthorized  trans- 
action, the  principal  ratifies  the  act 
Worn  v.  Fry,  84  CaL  266,  24  P  40. 
But  see  Burhom  v,  Lockwood.  71 
App.  Dlv.  801.  75  NTS  828  [app  dlsm 
177  N.  T.  639  mem.  69  NE  1121  mem] 
(holding  that  the  owner  of  stock 
who.  on  receiving  a  message  from 
his  broker  that  the  stock  has  been 
sold.  Immediately  informs  the  latter 
that  the  person  directing  the  sale 
was  without  authority  to  do  so.  does 
not  ratify  the  sale  by  retaining  with- 
out objection  an  account  of  the  trans- 
action subsequently  received);  Wag- 
ner V.  Peterson,  88  Pa.  238  (holding 
that,  although  a  principal  has  ac- 
cepted the  balance  shown  to  be  due 
him  from  his  broker  on  an  account 
rendered,  he  may  bring  assumpsit  to 
recover  on  the  common  counts  moner 
retained  by  defendant  by  virtue  of 
credits  to  which  he  is  not  entitled): 
Forget  V.  Baxter,  7  Que.  Q.  B.  63" 
[afC  13  Que.  Stiper.  104]  (holding  that 

Eayments  made  by  a  client  to  a 
roker  on  a  current  account  do  not 
constitute  an  acknowledgment  of  a 
particular  charge  relating  to  prior 
transactions). 

[b]  One  wbo  aoU  short  thzowa 
a  Tttoksr  ratifled  the  act  of  the 
broker  In  buyli»  ^aras  on  her  ac- 
count on  a  rising  market,  where, 
subsequently  to  the  purtdiase.  she 
was  Informed  thereof  by  the  broker, 
and,  white  protesting  that  she  did 
not  think  the  broker  had  acted  prop- 
erly or  within  his  rights,  acquiesced 
in  the  accounts  and  accepted  the 
statements  of  Indebtedness  arising 
out  of  the  transaction  furnished  her 
by  the  broker,  made  arrangement 
for  the  liquidation  of  the  Indebted- 
ness, and  ultimately  discharged  it  in 
accordance  with  such  arrangement. 
Buck  V.  Houghtallng,  110  App.  Div. 
52,  96  NTS  1034. 

93.  Cal. — Gregg  v.  Carey,  4  Cal. 
A.  354,  88  P  282. 

Del.— Zell  V.  Corkran.  21  DeL  31!, 
60  A  699  (holding  that,  where  a 
broker's  customer  In  subsequent  cor- 
respondence and  dealings  acted  In 
such  a  manner  as  to  Indicate  that 
he  treated  the  broker's  claim  for 
losses  as  a  subsisting  Indebtedness 
against  him,  he  thereby  waived  a 
failure  of  the  broker  to  sell  hla 
stocks  as  ordered,  and  ratified  his 
conduct  In  falling  ao  to  sell). 

Ill, — WIegman    v.    Kusel,    270  HI 
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nefa  knowledge,  he  aeeepts  and  ntainfl  the  benefits 
of  the  nnanttwrized  tnuuaetion;"  ^ere  he  B^ee^ta 
and  retains  property  bought  for  him  by  the  broker 
without  authority  or  in  exeeas  of  his  authority 
where  he  eonveys,  or  tenders  a  conveyance  of,  prop- 
erty sold  for  him  by  the  broker  without  author- 
ity;" or  where  he  aoeepta  and  retains  the  price  of 


property  bo  sold.** 

Enoi^edga  <tf  facta.  In  order  to  bind  the  prin- 
cipal, as  by  a  ratification,  he  must  have  acted  with 
ftdl  knowledge  of  all  the  material  facts."" 

Wb«re  the  original  authority  had  to  b*  in  writ- 
ing,  a  ratification  of  an  aet  done  thereunder  must 
also  be  in  writing.*" 


S20,  110  884;  Ba.u  Claire  Canning 
Co.  V.  Weatern  Brokerasa  Co.,  213 
111.  661,  73  NE  4S0  [afl  116  111.  A. 
71]:  Potter  v.  Sterling  Vehicle  Co., 
177  111.  A.  668;  X<epman  V.  Woods, 
;>  111.  A.  269. 

Me.~8tevena  *  v.  Odlin,  109  Me, 
417.  84  A  8»9  (holding:  that  a  real 
estate  broker'a  act  In  inserting  In 
I  contract  to  convey  a  provision  for 
torfetture  on  either  party  breaking 
the  contract  Is  ratified  by  the  ven- 
dor's demand  for  his  share  of  a  for- 
feiture paid  by  the  purchaser). 

Mich. — Stuart  v.  Uattern,  141 
Hleh.  S86,  lOB  NW  36. 

N.  J.— iyona  v.  Wadt,  61  N.  J.  Eq. 
(0.  2C  A  $34. 

N.  Y. — Charles  v.  Cook,  88  App. 
Dir.  81.  84  NYS  867;  Qould  v.  Trask, 
S7  Hun  E8»  mem,  10  NYS  619;  Rohde 
T.  Heselden.  134  NYS  103.- 

Tex. — Wilson  v.  Burch,  (Civ.  A.) 
1«2  SW  1018;  Harral  v.  Brtdgea, 
(Civ.  A.)  162  SW  1001. 

Wash. — Smith  v.  Craig,  61  Wash. 
528,  112  P  513:  Ankeny  v.  Toung, 
S2  Wash.  235.  100  P  736. 

Wis. — Pope  Metals  Co.  v.  Sadek, 
149  Wis.  394,  136  NW  861  (holding 
ttiat  a  seller  who  received  a  mem- 
orandum of  sale,  signed  by  a  broker 
acting  aa  bis  agent,  and  containing 
terms  of  sale,  and  who  wired  a  third 
person  to  deliver  the  goods  called 
for  In  the  memorandum  to  the  buyer, 
and  Informed  the  broker  of  what  he 
bad  done,  ratified  the  act  of  the 
broker  In  Inserting  provisions  In  the 
memorandum  ) . 

[a]  Acts  not  anotmtlng  to  rstl- 
ftcatloti. — Illinois  Canning  Co.  v.  Ft. 
Dea  Moines  Canning  Co.,  136  Iowa 
161.  112  NW  810;  Foes  v.  New  York 
Cent.,  etc.,  R.  Co.,  iSl  App.  Div.  681, 
146  NYS  930  (holding  that,  where 
the  president  of  a  company  had 
asreed  with  a  broker  that  while  he 
was  president  it  would  not  purchase 
certain  land  through  anyone  else, 
the  purchase  of  one  tract  through 
the  broker  after  the  resignation  of 
the  president.  and  negotiations 
through  him  for  the  purchase  of 
other  tracts,  was  not  a  ratification 
by  the  company  of  the  agreement  of 
the  former  president  or  an  Implied 
agreement  to  purchase  only  through 
the  broker);  Wolff  v.  Lockwood,  70 
App.  Div.  569,  76  NYS  606  (unauthor- 
lied  purchase  of  stock) ;  Larson  v. 
Newman,  19  N.  D.  163,  121  NW  202. 
22  LIIANS  849;  Harris  v.  Reynolds, 
17  N.  D.  16,  114  NW  369;  Sterllng- 
Hurd  on  Co.  V,  Big  Four  Ice,  etc.. 
Cold  Storage  Co..  (Tex.  Civ.  A.)  116 
SW  397  (holding  that  a  principal 
eld  not  ratify  a  oroker's  act  in  ac- 
cepting an  order  for  oil  to  be  shipped 
In  installments,  by  failing  to  notify 
the  tniyer  of  its  refusal  to  accept 
tbe  order,  and  by  shipping  a  car  at 
the  price  named,  the  principal's  con- 
duct operating  as  an  estoppel  to 
deny  the  validity  of  a  contract.  If  It 
rendered  the  principal  liable  at  all); 
Whitcomb  v.  Sager,  82  Wash.  572, 
144  P  922:  Smitb  V.  Craig,  61  Wash. 
S2S,  112  P  BIS. 

[b}  wim*  a  pnroltaMr  la  oharg*- 
kUe  with  ksowlsOff*  that  the  broker 
u  ezoeedlng  Ua  aiLtborltr,  the  prin- 
cipal's failure  to  communicate  with 
the  purchaser  does  not  constitute  a 
ratification.  Strong  v.  Ross.  33  Ind. 
A  586.  71  ITE  918. 

»fc  Cal.— -IjOvv  v.  Wolf,  2  Cal.  A. 
491,  84  P  lis  (holding  that  the  ac- 
ceptance by  the  vendor  of  land  of  an 
offer  actually  made  to  a  broker,  and 
the  consummated  sale  on  such  terms, 
1b  a  ratification  of  the  broker's  act 
and  entitles  him  to  his  commlsston). 

Colo.— Pishback  v.  Vlnlng,  22  Colo. 
A  419,  125  P  659. 


Iowa. — Flndley  v.  Koch,  126  Iowa 
131,  101  NW  766;  Lunn  v.  Guthrie, 
116  Iowa  501,  88  NW  1060  (holding 
that,  where  property  is  sold  by  an 
agent  on  terms  not  authorized  hy 
the  principal,  but  the  latter  receives 
and  retalna  the  conalderation,  he 
cannot.  In  the  absence  of  fraud  on 
the  part  of  the  agent,  reoover  dam- 
ages for  hia  unauthorised  act  In  Sell- 
ing on  such  terma). 

Mich.— Stuart  v.  Uattern,  141 
Mich.  686,  105  NW  86. 

N.  Y.— kayo  v.  Knowlton,  16  Daly 
245,  10  NYS  230  Irw  on  other 
groilhds  134  N.  Y.  260,  II  NB  986] 
(holding  that,  in  order  to  rescind 
an  unauthorized  sale  of  atook,  plain' 
tift  should  have  tendered  the  shares 
which  he  received  In  the  exchange). 

Tex. — Texas  Brokerage  Co.  v. 
Berkley.  60  Tex.  Civ.  A.  466,  128  SW 
431. 

[a]  Bnrdeii  of  vroof. — The  agent 
is  not  charged  with  the  burden  of 
proving  that  the  principal  received 
and  retained  the  consideration.  Lunn 
v.  Guthrie,  116  Iowa  601,  88  NW  1060. 

85.  Whilden  v.  Merchants',  etc., 
Nat.  Bank,  64  Ala.  1,  38  AmR  1; 
Whiting  V.  William  R  Crawford  Co., 
93  Md.  390.  49  A  615  (holding  that, 
where  a  principal  directs  his  broker 
to  purchase  certain  goods,  and  the 
broker  purchases  the  goods  individ- 
ually, and  not  on  the  account  of  the 
principal,  the  receipt  of  a  portion  of 
the  goods  by  the  principal  after  he 
learns  the  facts  will  prevent  him 
from  resisting  payment  therefor  at 
the  suit  of  the  broker,  on  the  ground 
that  there  is  no  valid  ^ntract  to 
purchase  of  the  broker). 

96.  Hoyt  V.  Tuxbury,  70  111.  331. 
Compare  Roby  v.  Cossitt,  78  111.  638 
(holding  that  an  expression  of  will- 
ingness by  the  owner  to  carry  out 
the  sale  cannot  be  held  a  ratifica- 
tion thereof). 

97.  Keen  v.  Maple  Shade  Land, 
etc,  Co.,  63  N.  J.  Eq.  321,  60  A  467 
Irev  61  N.  J.  Eq.  497.  48  A  596]; 
Brower  v.  Lewis,  19  Barb.  (N.  Y.) 
674  (holding  that,  where  a  broker 
has  no  authority  to  sell  by  sample, 
his  principals  cannot  afiirm  the  sale, 
and  get  an  Increased  price  on  ac- 
count of  the  warranty  implied  from 
the  exhibition  of  the  sample,  and 
keep  it,  and  then  say  that  they  did 
not  authorise  the  warranty);  Et- 
tinger  v.  Weatherhead,  29  Oh.  Ctr. 
Ct.  137  (rev  on  the  facta  78  Oh.  St. 
104.  84  NE  698,  17  LRANS  210] 
(holding  that,  where  the  owner 
of  lands  takes  no  steps  to  re- 
pudiate a  contract  to  convey  the 
same,  made  by  an  unauthorized 
agent,  but  accepts  the  benefits  of 
such  contract,  he  thereby  ratifies  the 
contract  and  Is  liable  to  the  vendee 
for  its  breach);  Roberts  v.  Hilton 
Land  Co..  46  Wash.  464,  88  P  946. 
Compare  Fleming  v.  Burke,  122  Iowa 
4S3.  98  NW  288  (holding  that  the 
fact  that  the  principal  was  com- 
pelled, by  a  judgment  against  him, 
to  repay  the  amount  paid  by  the 
third  person  to  the  agent  as  a  first 
payment  on  the  price  of  the  prop- 
erty la  not  proof  of  the  ratification 
of  the  contract  by  the  principal ) : 
Clark  V.  Bird,  66  App.  Div.  284,  72 
NTS  769  rapp  diam  171  N.  Y.  700 
mem,  64  NE  1119  mem]  (repudiating 
a  contract  and  retaining  the  money 
until  rights  are  settled). 

98.  Cal. — Stemler  v.  Bass,  163 
Cal.  791,  96  P  809;  Maze  v.  Gordon. 
96  Cal.  61,  30  P  962. 

Conn, — Lester  v.  Klnne,  37  Conn.  9. 

111.— Sill  v.  Pate,  230  111.  39.  82  NE 
356:  Kerr  v.  Sharp.  83  111.  199. 

Kan.— TopliCr  v.  Shadwell.  64  Kan. 
884,  67  P  646. 


La. — Soudleu  v.  Faurta,  12  La. 
Ann.  746. 

Mass.— Record  v.  Littlefield,  218 
Mass.  483,  106  NE  142;  Cohen  v. 
Jackson.  210  Masa  328,  96  NB  669 
(holding  that  defendant  cannot  b* 
found  to  have  ratified  a  broker's  un- 
authorised act  in  contracting  to  con- 
vey property,  if  he  never  was  In- 
formed that  the  agreement  had  been 
reduced  to  writing,  or  that  a  partial 
payment  of  the  price  had  been  re- 
ceived, although  he  knew  of  moat  of 
the  essential  details  of  the  transac- 
tion); Di^v.  Holmes,  108  Mass.  306. 

Mich.--A7ood  v.  Palmer,  161  Mich. 
30,  115  NW  S42. 

Mo.— Piatt  V.  Francis,  247  Mo.  29*. 
324,  152  SW  328  [quot  Cyc\. 

N.  v.— Rowan  v.  Hyatt,  45  N.  Y. 
138;  Smith  v.  Hutton,  138  App.  Div. 
869,  123  NYS  666  [aft  203  N.  Y.  594 
mem,  96  NE  1130  mem]:  Burnham  v. 
L^wson,  118  App.  Div.  389,  103  NYS 
482. 

Tex. — Colvlri  v.  Blanchard,  (Civ. 
A.)  103  SW  1118  [aff  101  Tex.  231, 
106  SW  323]  (holding  that  one  doea 
not  ratify  the  unauthorized  act  of 
others  in  executing  a  contract  of 
sale  of  his  lots  by  merely  remaining 
silent  for  a  long  time,  he  not  having 
known  all  the  facts,  having  been 
misled  in  important  particulars  by 
their  letter,  and  liaving  received  no 
benefits  under  the  contract,  and  hla 
silence  not  having  caused  the  vendee 
to  change  his  position  for  the 
worse);  Edwards  v.  Davidson.  (Civ. 
A.)  79  SW  48  (holding  that  a  princi- 
pal does  not  ratify  a  contract  of  sale, 
executed  without  authority  or  con- 
taining unauthorized  terms,  where 
he  has  no  knowledge  of  the  contract 
or  of  its  terms). 

Va. — Cardozo  v.  Middle  Atlantic 
Immigration  Co..  116  Va.  342,  82  SB 
80;  Halsey  v.  Montelro,  92  Va.  681, 
24  SE  258. 

Wash. — Hardlnger  v.  Columbia,  50 
Wash.  445,  97  P  446;  Foss  Inv.  Co.  v. 
Ater,  49  Wash.  446,  96  P  1017. 

Compare  Rank  v.  Garvey,  66  Nebr. 
767,  92  NW  1025.  99  NW  666  (holding 
that,  where  one  authorizes  an  at- 
torney in  fact,  by  power  duly  signed 
and  acknowledged,  to  make  a  certain 
contract  for  the  purchase  of  land 
with  certain  parties  and  of  a  certain 
date,  and  subsequently  ratifies  the 
action  of  hia  attorney,  it  is  Imma- 
terial whether  he  knew  all  the  terms 
and  conditions  of  the  contract  at  the 
time  it  was  made,  and  he  will  be 
bound  by  the  contract  made  by  such 
attorney). 

fa]  bMk  of  kiuvwladffa^d) 
Where  a  customer  is  led  to  believe 
by  his  broker's  reports  of  the  exe- 
cution of  orders  that  he  has  executed 
them  himself,  the  acceptance  of  such 
reports  Is  not  such  a  ratification  of 
the  broker'a  acts,  in  turning  over 
the  orders  to  a  third  party  to  exe- 
cute for  the  broker's  own  margin 
account,  as  to  bind  the  customer  oy 
a  settlement  of  hla  account  with  the 
broker  baaed  on  auch  reporta.  Des 
Jardlna  Hotchkin,  148  App.  Div. 
84S.  127  NYS  604.  (2)  Where  one 
ratifies  a  sale  of  stocik  by  hla  broker 
on  the  faith  of  an  erroneous  state- 
ment by  the  broker  as  to  the  price 
received,  and  in  ignorance  of  the 
truth,  he  may,  pn  discovering  the 
facts,  disaffirm  the  sale  or  affirm 
it;  and.  If  he  elects  to  affirm,  he  can 
recover  only  the  actual  proceeds 
thereof.  Stewart  v.  Harris,  101  App. 
Div.  181,  91  NYS  438. 

99.  Lowe  V.  Mohler,  56  Ind.  A. 
593,  106  NB  934;  Klrkpatrlck  v. 
Pease,  202  Mo.  471,  101  SW  651  (con- 
tract of  sale);  Slott>opni.  v.  Simi 
son  Lumber  Co.,  67  Or.  6] ' 
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[i  33]  c.  Effect  of  Batificati«L  A  transaction 
negotiated  by  a  broker  who  asgomeB,  without  au- 
thority, to  act  for  another,  or  who  acta  in  ansess 


of  his  authority  from  such  other,  relates  back  and 
becomes  binding  on  tiie  latter,  to  the  same  eitcnt 
as  if  originally  anthorued.^ 


IV.   DUTIES  Am)  LIABILITT  TO  PMNOIPAL' 


[$34]  A.  General  Rnlea.  A  broker  is  bound  to 
act  in  compliance  with  his  principal's  instructions," 
uid  in  accordance  with  the  customs  and  usages  pre- 
vailing in  the  market  where  be  deals;*  and  he  must 
act  with  good  faith  toward  his  principal."  Where 
a  broker  is  ordered  to  purchase  certain  stock,  it  is 
his  duty  to  purchase  promptly,  to  report  the  trans- 
action to  the  purchaser,  to  receive  the  stock,  and  to 
have  the  certificates  ready  for  delivery  whenever 
the  pnrdiaser  pays  for  Uiem.'  If  a  broker  em- 
ployed to  sell  goods  disposes  of  them  for  a  bill  an,d 
draws  on  the  buyer  for  the  amount,  he  is  answer- 
able on  the  bill  to  the  principal.'  If  a  broker  inno- 
cently buys  for  the  principal  goods  which  are  not 
in  existence,  and  the  price  is  paid,  the  principal 


cannot  recover  back  the  money  from  the  broker, 
but  must  proceed  against  the  seller."  -  An  under- 
taking by  a  broker  to  indemnify  his  principal  from 
any  loss  on  a  resale  of  goods  bou^^t  for  him  is  dis- 
charged when  the  principal  has  a  fair  omMntunity 
of  selling  to  advantage  and  neglects  it.*  The  broker 
is  responsible  to  the  principal  for  Uie  default  of  a 
subbroker  employed  by  him."*  If  a  aubbroker  vio- 
lates his  instruetions,  he  is  responuble  to  the  brokv 
who  employed  him.^^ 

[i  35]  B.  Duty  To  AeemaA.  A  broker  most 
account  to  his  principal  for  unexpended  funds  re- 
ceived from  the  latto-  and  for  all  moneys  received 
or  profits  made  in  transaetions  entered  into  in  the 
principal's  behalf,^'  althoogh  the  transaction  was 


889,  136  P  641,  AnnC&al91BC  S39. 
Compare  Qregg  v.  Carey,  4  Cal.  A. 
3S4,  88  P  282  {holdlTiB  that,  where  a 
contract  of  sale  of  realty  was  made 
by  one  having  no  title  or  authority 
In  writing  to  execute  such  an  in- 
strument, and  the  attorney  for  the 
purchaser  was  Informed  by  the 
equitable  owner  that  such  person 
was  authorized  to  sell,  and  was 
directed  to  see  him  in  reference  to 
the  matter,  under  Ctv.  Code  tS  2300, 
2317,  and  Code  Civ.  Proc.  S  1962  subd 
3,  such  statement  was  a  ratification 
of  the  agent's  authority,  which 
estopped  the  equitable  owner  from 
denying  It). 

1.  Seymour  v.  Slide,  etc.,  Odd 
Mines,  42  Fed.  633  (aff  1E8  U.  S.  508, 
14  set  842,  38  L,.  ed.  802];  Roby  v. 
Cossltt,  78  111.  638:  Hoyt  v.  Tuxbury, 
70  111.  331;  Flynn  v.  Jordal,  124  Iowa 
457,  100  NW  826;  Brower  v.  Lewis, 
19  Barb.  (N.  Y.)  674  (holding  a  prin- 
cipal bound  by  a  warranty  given  by 
his  broker  without  authority).  See 
also  cases  supra  Bg  31,  32. 

[a]  BetrospeotiTe  operatton  of 
TatifloatloBu — The  ratification,  by  the 
owner  of  land,  of  a  contract  for  its 
sale,  made  by  a  broker  without  au- 
thority, relates  back  to  the  making 
of  the  contract.  Roby  v.  Cossltt.  78 
111.  638;  Lyons  v.  Walt,  51  N.  J.  Ea. 
60.  26  A  3S4. 

a.   BrMMilt  of  Avtyi' 
As  defeating  rijKht  to  compenaatton 

see  Infra  II  e7-7S.  7<. 
As   ground   for  arrest  see  Arreat 
I  106. 

S.   8m  supra  M  24-29. 

[a]  XlaMUtr  to  prlnelpal  for 
lireaoli  of  InatraetloM.  ( l )  A  broker 
authorised  to  sell  goods  at  a  certain 

«rlce  who  sells  for  less  Is  liable  to 
Is  principal  for  a  breach  of  duty. 
Dufresne  v.  Hutchinson,  8  Taunt. 
117.  128  Reprint  48.  (2)  A  broker 
employed  to  sell  for  cash  is  liable 
in  tort  If,  in  violation  of  his  In- 
structions, he  delivers  goods  with- 
out receiving  payment  and  the  pur- 
chasers become  oankrapt.  Boorman 
v.  Brown,  S  Q.  B.  611.  48  SCL  843, 
114  Reprint  801  [aff  11  CI.  &  F.  1,  S 
Reprint  1008]. 
4.  See  supra  f  SO. 
B.  See  Infra  _|  68. 
a.  Tuell  V.  Patne,  89  Hlao.  71£, 
80  NTS  966;  Cos  v.  Sutherland,  24 
CanLJNS  66  [app  dism  16  Ont.  A. 
641]  (holding  that  a  broker  employed 
to  purchase  Shares  by  a  speculator 
who  expected  a  profit  out  of  a  rise 
in  the  value  of  tne  stock  must  pur- 
chase at  once,  an^  cannot  rely  .on 
his  ability  to  procure  a  like  number 
of  shares  when  required,  as  hla  In- 
terest would  be  to  depreciate  their 
value  so  as  to  obtain  them  cheaply, 
which  would  conflict  with  his  duty 
to  the  customer).  But  see  Ingraham 
V.  Taylor,  68  Conn.  603,  20  A  601, 
18  AmSR  291  (holding  that,  by  an 


agreement  to  purchase  and  to  carry 
stock  for  a  client  on  a  margin  ac- 
count, a  broker  does  not  bind  him- 
self to  make  an  immediate  purchase 
of  the  stock,  but  only  to  deliver  it 
on  demand  at  the  price  of  the  day 
of  the  contract;  and  a  part  of  the 
stock  having  been  sold  at  a  loss  at 
the  client's  request  and  the  rest  de- 
livered on  his  order,  he  cannot  re- 
cover back  the  margins  and  commis- 
sions on  the  ground  that  no  stock 
was  In  fact  purchased  until  long 
after  the  orders  were  given). 

[a]  A  broker  pvooeeda  wltliont 
nareasoiuAle  delay  where  he  receives 
an  order  on  Sunday  and  fulfills  It 
on  the  following  day  as  soon  as  the 
exchange  opens.  Johnston  v.  Miller, 
67  Ark.  172,  63  SW  1062. 

[b]  Wliere  the  broker  doss  not 
have  the  lAAt  to  aooept  and  to  re- 
ject orders  from  the  client  at  pleas- 
ure, and  the  client's  margin  Is  suffi- 
cient to  authorize  a  purchase  .of 
stocks  on  his  order,  and  the  refusal 
of  the  broker  to  buy  stocks  for  him 
results  in  a  loss,  this  loss  Is  the 
direct  and  Immediate  consequence  of 
the  plain  violation  by  the  broker  of 
his  contract  with  the  client,  and  the 
broker  la  responsible  for  the  loss. 
Alexander  v.  Cain,  6  Ky.  Op.  176. 

7.  Le  Fevre  v.  Lloyd,  6  Taunt. 
749,  1  SCL  383,  128  Reprint  886. 

8.  Rlsbourg  V.  Bruckner,  3  C.  B. 
N.  S.  812.  91  BCL  812,  140  Reprint 
962 

9.  CuTTy  V.  Sdensor,  S  T.  R.  624. 
100  Reprint  712. 

10.  HoogewerfT  v.  Flack.  101  Md. 
371,  61  A  184;  Greene  v.  Corey,  810 
Mass.  S3«,  97  NB  70  (holding  that, 
where  brokers  agree  themselves  to 
make  purchases  and  sales  of  stock 
for  a  customer,  they  assume  the  risk 
of  having  the  purchases  and  salts 
made  through  another  for  them); 
Reld  v.  Dreaper,  6  H.  &  N.  818. 

ral  Where  a  iviAer,  Instead  of 
exeontlBf  Ids  e«>tomer*B 
orders  to  Imy  o>  to  seU  seonrttlea, 
turns  them  over  to  a  third  person 
who  buys  and  sells  for  the  broker 
on  a  margin  account  with  htm,  there 
la  a  failure  to  execute  on  the  part 
of  the  broker,  rendering  him  liable 
for  the  customer's  money  or  securi- 
ties in  his  handa,  and  this  rule  ap- 
plies irrespective  of  the  fact  that 
had  he  executed  the  order  the  cus- 
tomer's money  would  have  been  lost. 
Des  Jardlns  v.  Hotchkln,  142  App. 
Dlv.  845,  127  NTS  604. 

11.  McKay  v.  Hudson,  118  Fed. 
919;  Horlacher  v.  Bear.  32  Pa.  Super. 
269  (holding  that,  where  a  broker 
Is  employed  by  another  broker  to 
make  a  purchase  for  a  customer  of 
the  latter,  such  customer  Is  not  the 
principal  of  the  purchasing  broker 
and  cannot  hold  him  liable);  MaJn- 
waring  v.  Brandon,  2  Moore  C.  P. 
126. 


12.  Ark. — Forrester-Duncan  Land 
Co.  v.  £^ratt,  90  Ark.  301.  119  SW 
288. 

Cal. — ^Mabnr  v.  Randolph,  7  Cal.  A 
421,  94  P  403. 

ill.— Hammer  v.  Trainer,  181  III. 
A.  619. 

Iowa. — ^Haas  v.  I>amon,  9  lows 
689. 

Kan. — Williams  v.  Brown.  88  Kan. 
660.  128  P  1119;  Krhut  v.  Phares.  80 
Kan.  616.-  103  P  117  (holding  th&t 
an  agent  of  option  holders,  effecting 
a  sale  for  them  under  an  arrange- 
ment whereby  the  option  is  released 
and  the  owner  conveys  directly  to 
the  purchaser,  cannot  refuse  to  ac- 
count for  the  profits  of  the  trans- 
action because  his  principals  had  no 
estate  or  interest  In  the  land). 

La. — Payne  v.  Waterson,  16  Vm. 
Ann.  289. 

Me.— Light  V.  E.  A.  Strout  Co.,  lOT 
Me.  548,  81  A  867. 

N.  T. — Springs  v.  James.  137  App. 
Dlv.  110,  121  NTS  1064  [afC  30! 
N  T.  603  mem,  96  NB  1131  mem]; 
Halght  V.  Haight.  etc..  Co.,  112  App. 
Dlv,  476.  98  NTS  471  [att  190  N. 
T.  640  mem.  83  NE  1126  mem]  (hold- 
ing that,  where  a  broker  accepts 
from  a  client  orders  to  purchase  and 
to  sell  securities,  and  receives  cer- 
tain sums  to  be  applied  thereon, 
such  a  fiduciary  relation  exists  be- 
tween them  as  entitles  the  client  to 
an  accounting  In  equity  of  the  trans- 
actions between  them);  Klnsey  v. 
Meaney.  98  App.'  Dlv.  420.  90  NTS 
827;  Bate  v.  McDowell,  49  N.  T. 
Super.  106. 

N.  C— Barkley  Atlantic  CMft 
Realty  Co..  87  SB  SI*  (duty  to  ae* 
count  for  amount  gnaranteM). 

Or. — ^Metschan  v.  Swensson.  St  Or. 
642,  99  P  277. 

Tex. — Chambers  A  Co.  t.  Herring. 
(C^v.  A.)  88  SW  871  (holding  thai 
the  right  of  one  employing  a  broker 
to  procure  a  purchaser  for  his  land 
to  recover  from  the  broker  the  for- 
feit money  paid  by  an  Intending  pw- 
chaser  falling  to  complete  the  pur- 
chase is  not  affected  by  a  ensten 
that  forfeit  money  paid  belongs  to 
the  broker,  the  owner  not  contract- 
ing with  reference  thereto). 

Wash. — ^Modern  Irr.,  etc.,  Co.  v. 
Neelv.  81  Wash.  18.  142  P  468. 

Wis. — Boyle  v.  Northwestern  Nat 
Bank.  126  Wis.  4»S,  ICS  NW  1111. 
104  NW  917,  110  AmSR  >44,  I  LRA 
Nfl  lllQ. 

Cng. — EIrsklne  v.  Sachs,  [1901]  I 
K.  B.  B04. 

See  also  Accounts  and  Accountlnf 

t  2A9. 

Aooountlng  for  Indlvldval  prvSttsf 
broker  see  infra  !  39. 

ra]  AppUoatlOB  of  fluids  to  u- 
other's  aooomtt. — Where  a  husband 
having  an  account  with  brokers.  I*- 
Ing  about  to  transfer  a  certain  nun 
to  a  new  account  to  be  opened  witit 


For  Istar  eases,  AevalopaMnta  and  okangas  in  the  law  see  cumulative  Annotatio: 
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an  ill^al  one."  Thus  a  stockbroker  Bbonld  keq> 
aeeoonts  showing  the  nitmeB  of  persons  with  whom 
he  deals  on  behalf  of  his  client,  and  the  transae-' 
tioQs  entered  into,^*  and  if  he  tails  to  do  so  all 
presomptionfi  of  value  will  be  against  him." 

[i  36]  0.  masnre  of  Care  Becinired — 1.  Oen- 
ml  Bniie.  A  broker  is  bound  to  exercise  reason- 
able skill  and  diligence  m  the  transaction  of  the 


business  intrusted  to  him,  and  he  will  be  respon- 
sible to  his  principal  for  any  loss  resulting  from 
his  failure  to  do  so;**  beyond  this  he  is  not  bound. 
If  he  exercises  the  same  d^ree  of  care  and  dili~ 
gence  that  a  prudent  man  would  exercise  in  a  like 
business  he  is  entitled  to  compensation  and  is  not 
liable  for  losses  resulting  to  the  principal." 
Broker  not  liable  ae  gnanuitor.  A  broker  is  not 


them  In  the  name  of  his  wife,  stip- 
ulated orally  that  notwithatandlnc 
the  transfer  the  new  account  should^ 
to  ttie  extent  of  the  aum  so  trans- 
ferred, be  at  all  times  used  by  the 
brokers  to  make  good  his  account 
with  tbem,  the  authority  so  con- 
ferred was  not  destroyed  by  the  fact 
ttiat  when  the  transfei;  was  made 
the  wife  gave  the  brokers  written 
authority  to  execute  orderA  on  her 
account  given  by  her  husband.  Boody 
T.  Pratt,  64  N.  J.  L.  2gl,  46  A  69S. 

[bl  Payment  of  Um  pxooeed*  of  a 
•■la  to  the  prlnelpal'B  afeut  is  not 
payment  to  the  principal,  although 
the  agent  employed  the  oroker,  where 
the  latter  knew  that  his  employer 
was  merely  an  agent.  Crossley  v. 
Hagnlac.  [1693}  1  Ch.  B94  [dlst 
Bridges  V.  Garret,  Ii.  R.  5  C.  P.  451]; 
Pearson  v.  Scott,  9  Ch.  D.  19S. 

tc]  Behatee^Where  persons  buy 
gottds  through  brokers  paying  them 
a  specified  brokerage,  any  rebate  re- 
ceived from  the  other  party  should 
Inure  to  the  buyers.  Plotner  v. 
Markharo  Warehouse,  etc.,  Co.,  (Tex. 
av.  A.)  122  SW  443. 

[d]  Whatever  tlw  tftaatUm  of  a 
prlaotpal  with  referenoe  to  land  may 
he.  if  an  agent  undertakes  to  sell  It 
for  bim,  and  makes  a  sale  and  se- 
cures to  himself  the  proftts.  he  is 
bound  to  account  to  his  principal. 
Krtaut  V.  Pharea,  80  Kan.  616,  lOa 
P  117. 

[el  WheM  the  minds  of  the 
puttN  do  not  meet  uOav  an  affree- 

aetit,  whereby  defendant  briers 
agree  to  use  money  advanced  In  a 
purchase  and  sale  of  stocks  for  plain- 
tiff; so  that  there  is  no  contract,  de- 
fendants are  bound  to  account  to 
pl&tntllT  for  the  advances.  Greene  v. 
Corey,  210  Mass.  ESS,  97  NE  70. 

[fj  Beniasdj— One  who  employs 
a  broker  to  sell  his  land  cannot  main- 
tain an  action  against  the  broker  to 
recover  a  balance  of  the  purchase 
money  in  the  hands  of  the  latter  until 
a  demand  for  an  accounting  and  pay- 
ment has  been  made  and  refused. 
Goben  v.  PhilllpB,  12  Ind.  A.  629,  40 
NE  $29. 

[gj  Where  a  broker  earrlM  two 
■eeevnts  for  the  same  onstomer,  and 

one  shows  a  loss  and  the  other  a 
profit,  the  broker  may,  in  making 
settlement  with  his  customer,  set 
the  profit  in  the  one  against  the  loss 
In  the  other  and  pay  or  receive 
only  the  net  difference.  Miller  v. 
SchlosB,  1S9  App.  Dlv.  704,  144  NTS 

m. 

13.  Pointer  v.  Smith.  T  Helsk. 
(Tenn.)  187;  Tenant  v.  Elliott,  1  B. 
&  P-  3,  126  Reprint  744. 

mefallty  of  rngmuy  see  generally 
Agency  |  411;  Contracts  [9  Cyc 
S57]:  Oambling  [20  C^c  9601;  Intoxi- 
cating Liquors  [23  Cyc  885];  Lot- 
teries [25  Cyc  1663]. 

[al  m>oe«ds  of  sale  of  Uleral 
mds.— Where  a  broker  sells  bonds 
belonging  to  the  principal  which 
turn  out  to  be  Invalid,  and  uses  the 

?>n)cceds  to  purchase  valid  bonds 
or  delivery  to  the  buyer,  the  prin- 
cipal cannot  recover  the  amount  of 
the  proceeds  from  the  broker  as 
money  had  and  received  to  the  prln- 
ctpal'B  use.  Maltland  v.  Martin,  86 
Pa.  120. 

14.  Prout  V.  C:hlsolm,  89  Hun  108 
[alt  21  App.  Dlv.  64,  47  NTS  8761. 
,^[«1  no*  IS  wen  aettMl 
tut  -whtn  orders  by  a  customer  are. 
not  executed  by  stockbrokers,  they 
are  accountable  for  the  money  or 
Mcnrities  In  their  hands,  and  they 
ctimot  escape  this  Uabllliy  by  show- 
ing that  If  the  orders  haa  bean  exe- 
«itei  tbs  aeeurltie*  or  money  would 


have  been  lost"  Des  Jardlns  v. 
Hotchkln.  142  App.  Dlv.  846.  847, 
127  NTS  604. 

[b]  The  rdatlonsh^y  ezlstlav  be- 
tween a  stooKbcoker  and  Us  ons- 
tomer being  fiduciary  In  character, 
an  action  will  lie  for  an  account- 
ing between  them,  wherein  the  bur- 
den is  on  the  broker  to  show  that 
his  trust  duties  have  been  per- 
formed, and  the  manner  of  their 
performance.  Halght  v.  Halght,  etc., 
Co..  46  MlBC.  601,  92  NTS  934  [fUEE 
112  App.  Div.  476.  98  NTS  471  {aff 
190  N.  Y.  640  mem,  SS  NE  1126 
mem)]. 

[c]  Where  a  onstomer  gives 
money  to  a  broker  to  Invest,  the 

broker  holds  it  In  trust  until  he  has 
received  the  securities  In  which  he 
is  to  Invest  it;  and  no  mere  con- 
tract of  purchase  satisfies  the  con- 
dition on  which  he  may  be  permitted 
to  appropriate  it,  but  only  an  actual 
delivery  to  him  of  the  securities  or 
an  appropriation  on  the  purchase  of 
like  securities  within  his  control.  Iq 
re  Brown,  189  Fed.  440. 

[d]  The  fact  ttiat  so-called  ae- 
oounts  had  Intermediately  been  ren- 
dered does  not  deprive  the  customer 
of  his  right  to  a  full  and  complete 
accounting  of  all  the  broker's  deal- 
ings on  hie  behalf.  HaiRht  v. 
Halght,  etc.,  Co.,  46  Misc.  501,  92 
NY9  934  raff'112  App.  Dlv.  476,  98 
NTS  471  (aff  1»0  N.  f.  640  mem,  83 
NB  1126  mem)]. 

IB.  Bate  v.  McDowell,  49  N.  T. 
Super.  .  106  [aff  99  N.  T.  886  m«ml. 

16.  U.  S.— Boyle  v.  Hennlng,  1X1 
Fed.  376  (stockbroker). 

Fla, — Carter  v,  Owens.  58  Fta,  204, 
SO  S  641,  26  LRANS  786. 

Ind. — Stewart  v.  Muse,  62  Ind. 
386:  Bronnenburg  v.  Rlnker,  2  Ind. 
A.  891,  28  NE  668. 

Mich. — Austin  V.  Hayden,  71  Mich. 
38,  187  NW  817,  AnnCasl916B  894 
and  note. 

Mo. — Myers  v.  Adler,  188  Mo.  A. 
607,  176  SW  638  (holding  that  a 
broker  employed  to  effect  an  ex- 
change of  property  owes  his  prin- 
cipal the  duty  of  exercising  ordinary 
care,  skill,  and  diligence,  correctly  t6 
ascertain  and  accurately  to  report  the 
facts  respecting  the  otner  property). 

N.  J.— MlUiken  v.  Woodward.  64 
N.  J.  L.  444,  46  A  796  (holding  that 
he  must  exercise  such  customary 
skill  as  is  requisite  to  effectuate  the 
business  which  he  has  In  hand). 

N.  Y. — Harris  v.  Tumbrldge,  88 
N.  Y.  92,  39  AmR  398  (stockbroker): 
Zlmmermann  v.  Hell,  86  Hun  114, 
33  NTS  391,  2  NYAnnCas  103  [aff 
156  N.  T.  708  mem,  61  NE  1094  mem?: 
Peckham  v.  Ketchum,  18  N,  T.  Super, 
506,  10  AbbPr  220  (stockbroker) ; 
Isham  V.  Post,  3  Mlac.  184,  23  NTS 
211  [aff  71  Hun  184,  23  NTS  211, 
1168  (rev  on  other  grounds  141  N.  Y. 
100,  36  NE  1084,  38  AmSR  766,  and 
aff  141  N.  Y.  56S  mem,  86  NE  344 
mem)l.  But  see  Slegel  v.  Rosenxwelg, 
129  App.  Dlv.  467,  114  NY8  179  (hold- 
ing that  a  broker  employed  to  pro- 
cure a  purchaser  of  real  estate  Is 
not  liable  to  the  principal  for  fall- 
ing to  exercise  proper  diligence  to 
obtain  a  purchaser,  nor  for  failing 
to  communicate  to  the  principal  the 
fact  that  he  has  procured  an  intend- 
ing purchaser;  but  he  may  terminate 
his  efforts  without  notice  to  the 
principal). 

.  Pa.---Oheen  v.  Johnson,  90  Pa.  88 
(stockbroker);  Henderson  v.  Sonne- 
bom,  30  Pa.  Super.  182. 

S.  D.— HInrlcks  v.  Brady,  28  S.  D. 
260.  121  NW  777,  20  8.  D.  699.  108 
NW  338. 

Tex.— Scott  V.  Kelso,  f  2  Tex.  CIt. 


A.  163,  130  SW  610  (principal  en- 
titled  to   best   effort  and  unbiased 

Judgment  of  broker). 

Wis.— Wahl  V.  Tracey,  189  Wis. 
668,  121  NW  660  (holding  that  a 
broker  employed  to  purchase  stocks 
at  the  market  for  cash  is  not  only 
required  to  purchase  In  the  manner 
directed  by  his  customer,  but  also  ttf 
use  reasonable  dllicence  as  to  time, 
and  to  purchase  at  the  best  price  ob- 
tainable). 

Eng. — Solomon  v.  Barker,  2  F.  ft 
F.  726  (merchandise  broker);  Flet- 
cher V.  Marshall,  IB  M.  &  W.  755,  153 
Reprint  1055  (holding  that  a  share 
broker  employed  to  purchase  shares 
does  not  thereby  undertake  to  pro- 
cure them  absolutely,  but  only  to 
use  due  and  reasonable  diligence 
to  endeavor  to  do  so);  Smith  v.  Bar- 
ton, 15  L.  T.  Rep.  N.  S.  294  (real 
estate  broker);  Malnwarlng  v.  Bran- 
don, 2  Moore  C.  P.  125 ;  Boorman 
V.  Brown.  3  Q.  B.  Kll.  48  BCL  848. 
114  Reprint  608  [aff  11  CI.  A  F.  1, 
8  Reprint  1003]. 

See  also  generally  Agency  IE  881- 
400. 

ia]  A  broker  •mployed  to  sell  (1) 
inarily  owes  to  his  principal  the 
duty  to  use  such  skill  and  Industry 
as  may  be  requisite  to  accomplish 
the  object  of  nis  employment,  and 
with  full  fidelity  to  the  Just  inter- 
ests of  his  employer.  HandW  v. 
Bhaffer,  177  Ala.  636,  68  S  286;  Ebert 
V.  Hasicell,  217  Mass.  200,  104  NB 
686.  (8 }  If  he  omIts  to  exercise 
reasonable  diligence  and  Judgment, 
and  In  consequence  makes  an  unwise 
sale  for  an  Inadequate  consideration, 
he  cannot  esoape  liability  for  the 
loss  sustained  by  the  principal  be- 
oauss  he  believed  at  the  time  that 
the  sals  was  wise  and  for  the  full 
value  of  the  property.  Price  v. 
Keyes,  68  N.  T.  878.  (8)  Where  a 
broker  employed  to  negotiate  a  sale 
of  real  estate  is  Informed  that  the 
owner  relies  on  him  to  decide, 
whether  a  particular  sale  is  a  good 
one,  and  the  owner's  acceptance  of 
the  offer  made  depends  on  the  sale 
being  good,  the  broker  is  bound  to 
exercise  reasonable  care  in  determin- 
ing that  fact.  Barnard  v.  Coffin,  138 
Mass.  87. 

ib]  Skill  and  ears  as  to  agaJlty 
,  anantltT  of  tfOOds> — <1)  Where 
a  broker  sells  for  his  principal  goods 
"to  be  of  fair  average  quality  In  the 
opinion  of  selling  broker,"  he  Is  not 
liable  to  the  principal  for  not  using 
skill  in  order  to  form  a  correct 
pinion  of  the  quality  of  the  goods, 
l^ppa  V.  Rose,  L.  R.  7  C.  P.  32  [aff 
L.  R.  7  C.  P.  625].  See  also  Zwll- 
chenbart  v.  Alexander,  1  B.  &  5.  S34, 
101  ECL  234,  121  Reprint  702  (where 
purchasing  broker  had  no  authority 
to  Judge  quality  of  goods).  (2)  A 
buying  broker  is  not  liable  for  a 
mistake  as  to  the  quantity  of  the 
goods  that  he  buys  where  he  de- 
rives no  advantage  therefrom.  Lon- 
don V.  Brandon,  Holt  N.  P.  438,  8 
ECL  175,  2  Stark.  14,  3  ECL  296. 

[c]  A  real  estate  brolcer  In  entire 
charge  of  the  renting  of  oflees  of 
a  building  Is  liable  it  a  tenant  for 
failure  to  obtain  a  subtenant  for 
offices  vacated  by  the  tenant  on  a 
representation  by  the  broker  that  he 
will  obtain  the  subtenant  in  con- 
sideration of  such  vacation  and  on 
an  agreement  by  the  tenant  to  pay 
a  commission  therefor.  Oiapman  t. 
Read,  149  App.  Dlv.  it.  188  NTS  626. 

17.   Ala.--Ouesnard  v.  Louisville, 
etc.,  R.  Co.,.7ff  Ala.  4B»._ 

111.— Gettina  v.  Scuadi^Tl.UL  JfT  „ 
Wayne  v.  T?>tf||ft^d#^avTO5?le 
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a  guarantor  of  the  gennineness  of  stock  purchased 
on  his  client's  order,  and  if  he  has  acted  with 
reasonable  care  and  diligence  he  will  not  be  liable, 
although  the  stock  should  prove  to  be  entirely 
worthless.^* 

[$37]  2.  SnffidencT  of  S«ciirity  at  SolTsncy  of 
Pnrchaaar.^"  A  broker  to  whom  money  is  intrusted 
for  investment  is  bound  to  exercise  reasonable  skill 
and  care,^  but  not  the  greatest  degree  of  care  that 
an  ordinarily  prudent  person  would  exercise  under 
like  circumstances.^  So  a  broker  for  the  sale  or 
letting  of  property  must  exercise  reasonable  care 
in  passing  on  the  sufficiency  of  security  taken  for 


the  price,  if  he  has  aoeepted  that  le^wnmbility;^ 
but  ordinarily  a  broker  is  not  answerable  to  his 
principal  for  the  solvency  of  one  to  whom  he  sells 
property  on  credit." 

[$  38]  D.  Good  Faith  and  Fraud— 1.  In  OeneraL'* 
A  broker  must  act  in  good  faith  and  in  the  inter- 
est of  his  principal."  This  requires  him  to  give 
the  principal  the  benefit  of  his  knowledge  and 
advice,"  and  to  keep  him  informed  of  all  material 
facts  affecting  his  interest  which  come  to  his  knowl- 
edge and  if  in  dealing  with  his  principal  a  broker 
is  guilty  of  fraud,  he  is  liable  in  damages."  Tbm 
if  a  broker,  employed  to  uivest  money  on  good  se- 


Mass. — Barnard  v.  Coffin,  1S8  Mass. 

37  (real  estate  broker);  Matthews  v. 
Fuller,  123  Mass.  446. 

Minn. — Cos  v.  Ware,  40  Minn.  404, 
42  NW  20S  (holding  that,  where  a 
real  estate  broker  has  dlschargred 
his  dutT  to  his  principal,  he  is  not 
liable  lor  misrepresentations  made 
to  him  in  good  faith  and  In  the  ab- 
sence of  fraud). 

S.  D. — Hlnrichs  v.  Brady,  25  8.  D. 
260,  121  NW  777.  20  S.  D.  B99,  108 
NW  332. 

Tex. — Caruthers  v.  Ross,  (Civ.  A.) 
63  SW  911  (greatest  degree  of  care 
not  required). 

Wash. — Lord  v,  Wapato  Irr.  Co., 
81  Wash.  561,  142  P  1172. 

[a]  BeliveiT  of  «to«k. — ^Where  a 
sale  of  corporate  stock  had  been 
completed  by  the  seller  accepting  an 
offer  of  a  fixed  price  and  directing 
the  bailee  to  deliver  the  stock  to  the 
buyer,  a  broker  who  acted  gratul- 
tously  for  the  seller  did  not  break 
his  outy  to  the  seller  by  delivering 
the  stock  from  the  bailee  to  the 
buyer,  although  In  the  meantime  the 
value  of  the  stock  had  greatly  In- 
creased. Clubb  V.  ScuUln,  236  Mo. 
685.  139  SW  420. 

IB.  Peckham  V.  Ketchum,  18  N.  Y. 
Super.  60S;  Taylor  v.  Stray,  2  C.  B. 
N.  S.  176.  89  ECIj  176,  140  Rmrlnt 
880:  Lamert  v.  Heath,  16  M.  A  W. 
486,  153  Reprint  941. 

19.  TrandnlMit  regg—e ntations  mm 
to  seoiiTltT  see  infra  S  38. 

80l  Shlpherd  v.  Field,  70  111.  488 
(holding  that  a  loan  broker  is  liable 
to  a*  lender  on  real  estate  for  loss 
of  a  loan  negotiated  by  the  broker 
on  a  mortgage  which  proved  Insufll- 
olent  security  in  consequence  of 
prior  encumbrances,  wher«  the  broker 
agreed  to  loan  the  money  only  on 
flrat  mortgage  security  on  real  es- 
tate worth  double  the  sum  loaned, 
notwithstanding  the  property  may 
have  been  In  fact  of  double  the  value 
of  all  the  encumbrances  thereon) ; 
McFarland  v.  McClees,  1  Pa.  Cas.  504, 
5  A  60;  Hurrah  v.  Brlchta,  (Tex.) 
9  SW  185  (where  a  loan  broker's 
Ignorance  of  the  law  was  held  to  be 
no  defense);   Holmes  v.  Thompson. 

38  U.  C.  Q.  B.  292. 

[a]  A  broker  who  lavMta  money 
(or  hi*  principal  wltlumt  taUnf  the 
ftupmr  preoauttoBS  as  to  the  suffi- 
ciency of  the  security  is  guilty  of 
negligence,  and.  If  the  value  of  the 
security  Is  less  than  the  amount 
Invested,  is  liable  to  his  principal 
for  the  loss  occasioned  thereby. 
Lowenburg  v.  Wolley.  25  Can.  S.  C. 

ibl  Belsaae  of  Ilablllty.r— Where 
a  broker,  through  negligence,  loaned 
on  second  mortgage  security  money 
which,  for  compensation,  he  had 
undertaken  to  loan  on  flrst  mortgage 
security,  but  before  the  loan  became 
due  the  lender,  with  other  creditors 
of  the  borrower,  signed  a  composi- 
tion releasing  him  from  personal 
liability  beyond  the  Hen  of  the  mort- 
gage, this  released  the  broker  from 
his  contingent  liability  to  the  lender. 
Nlcolal  V.  Lyons,  8  Or.  56. 

21.  Caruthers  v.  Ross,  (Tex,  Civ. 
A.)  63  SW  911. 

sa.  Mlnnear  v.  Gay,  217  Masi. 
403,  104  NB  861  (holding  that.  If 
brokers,  under  an  agreement  to  sell 


stock  for  plaintiffs,  sold  to  an  ap- 
parently re^iponslble  purchaser,  but 
did  not  make  an  enforceable  contract 
of  sale,  the  brokers  would  be  liable 
for  damages  from  their  failure  to  do 
so,  if  the  purchaser  became  finan- 
cially irresponsible  before  the  time 
for  delivery,  irrespective  of  the  rea- 
son of  the  purchaser's  failure  to  takis 
the  stock);  Harlow  v.  Bartlett,  170 
Mass.  584,  49  NB  1014  (where  the 
evidence  was  held  to  sustain  a  find- 
ing of  negligence):  Keys  v.  Tlndall, 
1  B.  &  S.  296,  101  BCL  296,  121  Re- 
print 724  (holding  that,  where  an 
agent  is  employed  to  let  a  house  and 
he  charges  a  commission  on  letting  It, 
it  Is  a  question  for  the  Jury  whether 
he  undertakes  to  use  reasonable  care 
to  ascertain  that  the  person  to  whom 
he  lets  it  is  solvent). 

[a]  Vailue  to  reoord  mortgage. — 
To  an  action  against  a  broker  em- 
ployed to  sell  a  dairy,  for  damages 
sustained  by  plaintiff  through  the 
broker's  failure  to  record.  In  accord- 
ance with  his  undertaking,  a  mort- 
gage taken  by  htm  from  a  purchaser 
of  the  dairy,  aecurlng  the  tatter's 
notes  which  were  assumed  by  a 
subsequent  purchaser  of  the  dairy 
from  him,  who  afterward  conveyed 
it,  and  who,  as  well  as  the  first  pur- 
chaser. Is  Insolvent,  it  la  no  defense 
that  the  dairy,  when  sold  by  the 
first  to  the  second  purchaser,  was 
still  unencumbered,  and  that  plain- 
tiff rejected  an  offer  by  the  first 
purchaser  to  transfer  the  dairy  to 
him  In  aatlsfootlon  of  the  account 
due  him.  Stewart  v.  Uuse.  62  Ind. 
386. 

83.  Buddecke  v.  Alexander,  20  La^ 
Ann.  668. 

94.  See  generally  Agency  IS  363- 
369;  Fraud  [20  Cyc  1]. 

2S.  111.— Hafner  v.  Herron,  166  IIL 
242,  46  NE  211;  Badeoux  v.  Rohrer, 
182  111.  A.  114, 

Kan. — Jeffries  v.  Rohblns.  66  Kan. 
427,  71  P.  862. 

N.  T.— Levy  v.  I-oeb,  85  N.  T. 
3E6;  Hoffman  v.  Livingston.  46  N.  Y. 
Super.  652;  Pisher  v.  Mechanics', 
etc.,  Nat.  Bank,  89  Misc.  587,  153 
NYS  786. 

Or. — Jennings  v,  Tnimmer,  62  Or. 
149,  96  P  8'74.  132  AmSR  680,  23 
LRANS  164. 

S.  D. — Durand  v.  Preston,  26  S.  D. 
222,  128  NW  129. 

Tex. — Scarborough  v.  Darnell, 
(Civ.  A.)  171  SW  1049  (misrepre- 
sentation to  purchaser,  not  resulting 
in  damage  to  principal). 

Va.— Lee  v.  Patlllo,  106  Va.  10.  52 
SB  696. 

Can. — Millard  v.  Dominion  Town- 
site  Co  ,  14  DomLR  294.  25  WestLR 
695  (holding  that  a  real  estate 
broker  Is  under  a  duty,  even  after 
leaving  the  principal's  employ, 
not  to  induce  the  respective  pur- 
chasers to  abandon  the  contracts 
mnde  and  to  purchase  In  their  stead 
other  lots  which  the  broker  then  has 
for  sale  either  on  the  broker's  own 
account  or  as  sale!<man  for  another). 

[ai  Where  a  stookbroker  aooejita 
his  ollexit*s  money  with  whloh  to 
pnroluwe  stocks  for  delivery,  he  be- 
comes a  fldiiclary.  Intrusted  with  the 
client's  money  for  a  special  purpose, 
nnd  owes  him  the  ordinary  duties  of 
good    faith   and   due   diligence  In 


carrying  out  his  direction*  Wahl 
V.  Tracy,  139  Wis.  668,  121  NW  6S0. 

A.'1-58,^lrTl?4"''  ' 

32?ir?"3S5"  • 

D,  C. — Fox  V.  Cohen,  34  App.  389. 

Ga. — ^Williams  v.  Moore-Oaunt  Q).. 
3  Oa.  A.  766,  60  SB  872. 

Iowa. — Braden  v.  Randies,  118 
•Iowa  668.  106  NW  196. 

Kan. — Jones  v.  Arnold.  89  Kan. 
766.  182  P  1000. 

_MasB.— Qulnn  v.  Burton.  195  ICua 
277.  81  NB  267. 

Mlnn« — Remple  v.  Hopkins,  101 
Minn.  3.  Ill  NW  886. 

Mo.— Van  Raalte  v.  Epstein,  20! 
Mo.  173.  99  SW  1077. 

N.  Y.— Low  v.  Woodbury,  107  App. 
Div.  298.  95  NTS  386. 

Pa. — Henderson  v.  Sonnebom.  >0 
Pa.  Super.  182. 

W.  D.  C. — ^Rawllngs  v,  Collins.  S« 
App.  78  (holding  that  it  la  the  duty 
of  a  real  estate  broker  to  keep  noth- 
ing concealed  from  his  principal,  in 
his  efforts  to  bring  the  principal  and 
the  prospective  purchaser  together, 
including  the  identity  of  the  pur- 
chaser and  the  true  consideration 
to^be  paid);  Pox  v.  Cohen,  34  App. 

Fla.— Carter  v.  Owens,  68  Fla.  104. 
60  Q  641,  25  LRANS  786  and  note. 
Kan.— Jones   v.   Arnold,    89  Kan. 

766.  182  P  1000. 

Mass. — Bbert  v.  Raskell.  117  Mass 
209,  104  NB  556. 

Minn.— Hegenmyer  v.  Marks,  37 
Minn.  6,  82  NW  786.  5  AmSR  BOS. 

N.    Y. — Dickinson   v,  Tysen, 
N.  T.  895,  108  NB  708  [rev  148  Av'. 
DIv.  894  mem,  182  NYS  1126  mem 

N.  C. — Raleigh  Real  Eat,  etc..  '•■» 
v.  Adams,  146  N.  C.  161.  68  SE  1«0- 

B,  C. — Laycock  v.  Lee.  17  B.  C.  7  J 
1  DomLR  91,  19  West  LR  841. 

[al  VaUvM  to  dlasloaa  Umttty  of 
pvnhassr^d)  A  broker  antborixi-l 
to  sell  property  to  any  purchaser 
ordinarily  is  not  guilty  of  fraud  i:i 
failing  to  disclose  to  the  princiiui 
the  Identity  of  a  prospective  pur- 
chaser.   Rank  v.  Gnrvmr,  SB  Nebr 

767.  92  NW  10S6.  »  NW  686.  (i) 
If.  however,  he  refuses  or  neglei:t.4 
to  disclose  the  name  of  the  buyer 
after  deliveries  have  been  refuseil. 
he  heeomes  personally  liable  on  tht 
contract,  Lincoln  v.  Levi  Cotton 
Mills  Co..  128  Fed.  865.  63  CCA  333. 

SB.  D.  C— l^rasowski  v.  F.  H. 
Smith  Co..  85  App.  408. 

Iowa. — Brackein  v.  Jackson,  1S9 
Iowa  424j  140  NW  Sit. 

Mass. — Fottler  v.  Moseley.  1<S 
Mass.  668,  70  NE  1040  (holding  th&t, 
where  plaintiff  was  Induced  by  the 
fraudulent  representations  of  a 
stockbroker  to  cancel  an  order  to  fi^H 
certain  stock  and  to  retain  it  until 
it  depreciated  In  value,  the  brnker 
was  liable,  although  the  depreciation 
was  caused  by  the  embesEiement  of 
an  officer  of  the  corporation,  an  event 
not  contemplated  by  the  broker); 
HoLst  v.  Stewart,  161  Mass.  61fi 
37  NB  765,  42  AmSR  442. 

Minn. — Klngeley  v.  Wheeler,  ii 
Minn.  360.  104  NW  543. 

Mo. — Myers  v.  Adter,  188  Mo.  A 
607.  176  SW  658:  Anderson  » 
Wheeler,  126  Mo.  A.  406,  102  SW 
628. 


Forlaitar 


dSTSlopmantB  and  OImuvm  In  the  law  see  onmulatlva  Annotations,  same  title. 
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ruhty,  falsely  and  fraudulently  represents  that  a 
proposed  security  is  ample,  he  is  liable  to  the  prin- 
cipal for  the  resulting  damage.^  So  if  a  broker 
employed  to  sell  property  understates  to  the  prin- 
cipitl  the  beat  price  obtainable,  the  principal  may 
renver  from  him  the  difference  between  that  ob- 
tained and  that  which  might  have  been  obtained," 
except  where  the  broker  does  not  learn  of  the  better 
tenns  until  after  the  transaction  is  closed,^^  or 
where  he  is  to  sell  for  a  net  price,  which  he  does."' 


And  a  broker  employed  to  purchase  property  mast 
inform  the  principal  of  the  lowest  price  at  which 
it  may  be  bought." 

U  39]  2.  Individual  Interegt  of  Broker.^  Un- 
less the  principal  is  fully  advised  of  the  facts," 
a  broker  is  not  permitted  to  deal  with  the  subject 
matter  of  his  agency  for  his  own  advantage,  bat 
must  give  the  principal  the  benefit  of  any  profit 
which  he  may  make  in  the  transaction,**  as,  where 
a  broker  is  employed  to  buy  property,  he  cannot 


N'ebr. — Maul  v.  Cole.  94  Nebr.  714. 
144  JIW  247, 

N.  T.— Paulke  V.  Duroaa,  138  NTS 
Zii  (not  sulUy  of  conversion). 

Ens.— Wright  V.  Self,  1  F.  &  F. 
704  (holdlnsT  that  an  a^ent  employed 
by  both  seller  and  purchaser  may  be 
liable  to  the  purchaser  for  false  rep- 
resentations as  to  value). 

[a]  Joint  tort-fwuioni/— A  stock- 
broker who,  with  knowledse  that 
another  broker  Is  Insolvent  and  is  Im- 
posing on  bis  customers,  continues  to 
cooperate  with  and  assist  him  and 
to  purchase  stock  on  margin  for  him, 
secured  by  stocks  known  to  belong 
to  the  Insolvent  broker's  customers, 
ii<  liable,  equally  with  the  Insolvent 
broker,  to  his  customers  for  his 
wrongful  acts.  Austin  v.  Hayden, 
171  Mich.  S8.  197  NW  817.  AnnCas 
1315B  894. 

[b]  Pafwisw.  "The  voluntary 
payment  of  the  balance  of  the  price 
of  property  bought  by  his  agent, 
after  the  purchaser  entered  into  and 
partly  executed  the  contract  to  buy 
the  property,  is  no  defense  to  the 
ssent.  sued  for  deceit  and  fraud  In 
the  transaction.  Great  Westom 
Gold  Co.  V.  Chambers.  155  Cal.  364. 
101  P.  6. 

[c]  Tb*  faot  tliat  tits  eoatraot  of 
eswiantMtt  is  not  In  wrttlnff,  as  re- 
qnired  by  statute,  does  not  prevent 
Buinjc  the  broker  ex  delicto.  Brafrs 
v.  Ea«an.  61  Ind.  A.  613,  98  NB  83jl 
Maul  V.  Cole.  94  Nabr.  714.  144  NW 
S47;  Stewart  v.  Preston.  77  Wash. 
639,  137  P  998. 

^  sa.  Rubens  t.  Mead.  «  Cal.  Unrep. 
Cas.  14,  68  P  432  ^dlns  that  th« 
broker  Is  liable,  although  the  prin- 
cipal was  In  «  position  to  liave  ex- 
amined tlie  security,  and  tliat  it  Is 
immaterial  that  the  broker  did  not 
sbare  the  money  with,  or  deliver  any 
part  of  it  to,  th»  borrower);  Turn- 
bull  V.  Gadsden.  81  8.  C.  Bo.  14 
<holdlnr  that  a  broker  who  undertook 
to  invest  money  on  a  safe  bond  well 
secured  by  mortcare.  falsely  repre- 
seoUns  to  the  lender  that  the  mort- 
cave  seeurtty  was  ample,  and  who 
received  a  remuneration  from  the 
borrower  for  nesotlatins  the  loan, 
was  bound  to  make  jrood  the  loss 
arising  from  the  insumclency  of  the 
aecurity). 

MmUgmaM  as  to  seetizitsr  see  supra 
I  37- 

30.  Brown  v.  Carpenter,  J42  Ky. 
<7S.  1S4  SW  IIBO;  Holmes  v.  Cath- 
cart.  88  Minn.  218,  92  NW  95S,  97 
AmSR  513,  60  LRA  734  (holding  that 
an  agent  authorised  to  sell  or  to  ex- 
change property  on  specified  prices 
and  terms  Is  bound  on  learning  that 
a  mora  advantageous  sale  or  ex- 
change can  be  made,  the  facts  con- 
cerning which  are  unknown  to  the 
principal,  to  communicate  the  same 
to  him  before  making  the  sale  as  ex- 
pressly anthorised.  and  that  his  fail- 
ure BO  to  do  amounts  to  a  fraud  in 
JaTf);  Durand  v.  Preston,  26  S.  T>. 
in.  128  NW  129;  Stewart  v.  Preston. 
77  Wash.  G69.  137  P  998.  See  also 
Bentley  v.  Nasmith,  46  Can.  S.  C. 
47T  [allowing  ai*p  1«  B.  C.  8081]. 
Compare  Black  v,  Barr,  14  Pa.  Super. 
>9  (holding  that,  where  a  broker 
round  a  purchaser  at  the  price  named 
07  the  principal,  a  tenant  in  com- 
mon, and  was  then  referred  by  the 
principal  to  the  other  tenants  in  com- 
mon, with  whom  he  subsequently 
niade  terms  at  a  higher  price  as  to  a 
two-elghtfaa*  Interest  owned  by  them. 
It  was  not  Inonmbent  upon  nim  to 


inform  his  principal  of  the  higher 
price). 

"An  agent  employed  to  And  a  buyer 
for  land  who  has  received  an  offer 
from  a  prospective  buyer  therefor, 
has  communicated  such  offer  to  his 
absent  principal  and  has  received  an 
acceptance  from  the  principal,  may, 
if  he  has  no  knowledge  of  a 
better  offer,  communicate  auch  ac- 
ceptance to  the  prospective  buyer 
and  close  the  deal,  stf  far  as  his 
duties  are  concerned.  Thereafter  he 
may  engage  as  agent  for  the  pur- 
chaser and  resell  the  land  for  an 
advanced  price.  If.  however,  the 
agent  has  Information  at  any  time 
before  communicating  the  acceptance 
to  the  prospective  buyer  that  a 
greater  price  can  be  had  for  the  land 
than  he  communicated  to  his  princi- 
pal, then  It  Is  hlB  duty,  in  the  ex- 
ercise of  good  faith,  not  to  com- 
municate the  acceptance  to  the  buver, 
but  to  secure  the  higher  ofter  for  his 

fi^lncipal   and  advtse  him  thereof." 
:erBhaw   v.    Schafer.  88   Kan.  691. 
897,  129  P  1187, 

Ta]  When  tha  broker  IstdneoB  tha 
pro^eotlTo  pnrehassr  to  bellevo  IStat 
the  property  oaa  bo  boncht  for  less, 
he  falls  to  discharge  to  his  princU 
pa]  the  duty  that  good  faith  demands. 
Alford  V.  Creagh,  7  Ala.  A.  858,  871. 
62  S  254  (where  the  court  said: 
"Such  conduct  on  the  broker's  part 
Is  well  calculated  to  lead  the  pur- 
chaser to  stand  out  and  thereby 
either  force  from  the  seller  a  lower 
prico  than  that  fixed  or  delay  the 
sale,  even  if  he  finally  buys  at  the 

{trice  fixed,  both  detrimental  to  the 
nterest  of  the  seller"). 

[b]  Bnbmlaslon  of  lower  oSent. — 
It  Is  not  a  breach  of  duty  on  the 
part  of  a  broker  to  submit  offers  to 
his  principal  to  purchase  at  a  price 
less  than  that  at  which  he  has  been 
authorized  to  selL  Blckart  v.  Hoff- 
mann, 19  NTS  472. 

&eapln#  laUviaBal  proM  tlom 
transaotlott  see  infra  i  89. 

31.  Dickinson  v.  Updike.  (N.  J.) 
49  A  712. 

ral  Where  th*  broker,  after  re- 
oeivlaf  his  prinoipal's  aooeptanoe  of 
an  offer,  raoeives  a  better  offer,  but 
completes  the  transaction  with  the 
maker  of  the  Rrst  offer,  and  then 
Immediately  resells  the  land  for  the 
purchaser  to  the  maker  of  the  new 
offer,  the  fact  that  the  first  vendor 
extends  the  time  of  payment  of  a 
part  of  the  consideration  by  the 
nrst  purchaser  does  not  affect  his 
right  to  recover  damages  from  the 
broker  in  the  absence  of  proof  that 
the  first  purchaser  conspired  to 
defraud  his  vendor.  Kershaw  v. 
Schafer.  88  Kan.  691,  129  P  1137. 

33.  Iteming  Inv.  Co.  v.  Mever,  19 
Okl.  100.  91  P  846  (holding  that, 
where  the  broker  Is  empowered  to 
sell  80  as  to  net  the  principal  a  cer- 
tain sum,  and  no  contract  Is  shown 
that  he  shall  receive  any  specified 
amount  for  his  services,  the  fact 
that  he  does  not  disclose  the  excess 
amount  which  he  receives  over  the 
net  price,  but  retains  the  same  aa 
his  commission,  contitutes  no  fraud 
against  the  principal);  Complin  v. 
BegKS,  (Man.)  18  DomLR  27,  49 
CanLJ  622,  24  WestLR  871  (holding 
that,  where  the  prices  of  large  acre- 
ages of  farm  lands  are  fixed  approxi- 
mately on  well  understood  standards, 
the  owner  who  In  the  usual  course 
employs  a  selling  agent  and  names 
the  selling  price,  eiuier  adding  the 


agents  commission  to  that  price  or 
allowing  the  agent  to  retain  what- 
ever amount  he  can  secure  from  a 
purchaser  over  and  above  the  price 
named,  cannot  Invoke  the  ordinary 
rule  which  Imposes  on  an  agent  the 
duty  of  obtaining  the  highest  pos- 
sible price  for  his  principal). 

[al  "An  affeuoy  oonflned  to  the 
aooeptanoe  of  a  lizad  prloe  and  the 
turning  oyer  of  the  property  for 
which  it  is  paid  is  not  one  which 
f.*t*?,',®.^  agent   with    the  same 

UabUltles  towards  his  principal 
which  attach,  as  a  matter  of  law, 
when  one  person  gives  another  the 

Sower  to  exercise  full  Judgment  and 
Iscretlon  in  the  sale  of  property 
The  latter  agency  woOld  Impose  the 
duty  of  obtaining  the  highest  mar- 
ket price,  and  the  further  duties  of 
a  full  disclosure  of  any  adverse  In- 
terest on  the  part  of  the  agent,  and 
complete  loyalty  and  good  faith  in 
the  performance  of  the  service.  In 
the  doing  of  which  the  agent  would 
be  permitted  to  reap  no  personal 
profit  or  advantage,  other  tuan  his 
compensation  as  fixed  by  contract 
or  by  law."  Clubb  v.  SeuUin.  886 
Mo.  686,  601.  139  SW  420. 

33.  Carpenter  v.  Fisher,  176  Mass. 
9.  56  NE  479  (so  holding,  although 
the  principal  offered  to  pay  the 
broker  a  certain  sum  If  he  would  ne- 
gotiate a  purchase  for  a  price  which 
the  principal  stated  he  would  be 
willing  to  pay). 

me^pjM   Indlvldnal   profit  from 
transaottom  see  infra  I  39. 
.  ^..J^vlAnal  intsiOTt  as  aSsok. 
ur  dg&t  to  •oBualMdoB  sea  infira  f 

69.   

36.  Jansen  v.  WUllama,  86  Nebr. 
869,  66  NW  279.  20  LRA  207. 

[a]  A  teokar  wlui  (vatnltonsly 
offers  to  pcoenrs  a  sale  of  corporate 
stook  at  a  fixed  price  is  not  oound 
to  Inform  the  seller  that  he  Is  a 
stockholder  In  a  trust  company  which 
is  acting  OS  purchasing  agent  of  the 
buyer,  or  that  he  is  largely  Interested 
In  thesecurltles  of  a  railroad  com- 
pany which  is  seeking  to  acquire  the 
stoclt.  Clubb  V.  S«uirin,  235  Mo.  585. 
139  SW  420. 

36,  Monyhan  v,  Wolff.  26  Colo.  A. 
289,  143  P  824:  Klngsley  v.  Wheeler, 
96  Minn.  360.  104  NW  643:  Harrison 
V.  Craven^SS  Mo.  590,  87  SW  962: 
Porter  v.  Woodruff,  86  N.  J.  Bq.  174. 
See  also  supra  I  35.  And  see  gen- 
erally Agency  |g  354-365. 

[a]  Where  a  broker  has  obtained 
a  loan  for  his  principal  and  holds 
certain  chattels  as  security  therefor, 
he  cannot,  in  the  absence  of  a  special 
agreement,  appropriate  the  proceeds 
of  said  chattels  to  the  payment  of 
a  debt  due  to  him  .by  the  principal. 
James'  App..  89  Pa.  64. 

[b]  A  bvoksr^  parehase  of  thm 
■tooks  of  his  onstomer  renders  the 
transaction  void  and  does  not  change 
the  relation  of  the  parties,  and  the 
securities  are  still  held  under  the 
original  titles,  the  transaction  Is 
treated  precisely  as  If  no  sale  had 
been  made,  and  the  customer,  to 
obtain  another  sale  of  the  securities 
or  to  redeem  them,  need  not  prove 
that  the  broker  made  a  fraudulent 
sale,  or  one  disadvantageous  to  him- 
self, but  only  that  he  became  the  pur- 
chaser, putting  him  in  the  position  of 
a  trustee  for  nlm,  although  the  cus- 
tomer has  the  option  to  treat  the 
sale  aa  valid  and  to  accept  the  bene- 
fits thereof.  Stlebel  T...^ssberger, 
166  App.  Dir.  164,  161  —  * 
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u  a  rule  sell  to  hU  piincipal  propOTty  in  which  he 
hu  an  individual  interest."  So  if  a  broker  em- 
ployed to  boy  property  overstates  the  price  at  which 
it  may  be  bought  and  obtains  the  difference,  the 
principal  may  recover  the  excess'  from  him.**  If 


a  broker  employed  to  purchase  property  buys  it 
for  himself,  he  is  considered  a  trustee  for  the  phn- 
cipal."  A  broker  employed  to  sell  property  caa- 
not  become  the  buyer  thereof  either  directly  or 
indirectly,^  and,,  on  discovery  that  the  broker  has 


87.  Ill.~Tewk8bury  v.  Spruance, 
76  111.  187  (so  holding,  although  the 
broker  chargea  no  more  than  the 
market  price).  • 

Mo.--Connor  v.  Black,  119  Mo.  126. 
Z«  8W  184;  England  v.  Burnett  Real 
Bet.  etcf  Co.,  79  Mo.  A.  294. 

N.  Y. — TauBslK'  V.  Hart.  58  N.  T. 
425:  Conkey  v.  Bond,  84  Barb.  2T« 
[aX  S6  N.  Y.  427]. 

Pa. — Pinch  V.  Conrade,  1B4  Pa.  826, 
26  A  868. 

Va.— Colbert  v.  Shepard,  89  Va.  401. 
16  SB  246. 

Wash. — ^PoBS  Inv.  Co.  v.  Ater,  49 
Wash.  446,  9S  P  1017  (holding  that 
a  real  estate  agent  who  is  owner  of 
all  the  Bharee  ot  a  corporation  ex- 
cept two  cannot,  without  the  know- 
ledge of  the  principal,  Bell  to  the 
corporation,  and,  if  he  does,  the  con- 
tract  ia  voidable  at  the  princtpal'B 
option). 

Eng. — Klmber  v.  Barber,  L.  R.  8 
Oh.  66;  Bentley  v.  Craven.  18  Beav. 
76,  62  Reprint  29;  Wilson  v.  Short, 
6  Hare  366,  31.£:ngCh  866.  67  Reprint 
1207;  King  v.  Howell,  27  T.  H  R. 
114. 

Ont — Playfalr  v,  Cormack,  11 
DomIiR128,  4  OntWN  1195  [app  dlsm 
18  DomLR  816,  6  OntWN  36,  24 
OntWR  988]. 

[a]  Xt  la  eonatrnotlv  fnaa  for 
a  real  estate  broker  not  to  Inform 
one  for  whom  he  Is  purchasing  prop- 
erty that  he  1b  the  owner  or  Is  In- 
terested therein.  De  L'Archerle  v. 
Rutherford,  64  Wash.  134,  102  P  1033. 

[b]  Oatensthle  pnnlUMe  fVom 
straturar. — Where  a  stockbroker,  em- 
ployed to  purchase  stock,  buys  It 
from  the  ostensible  owner  who  after- 
ward turns  out  to  be  a  mere  trustee 
for  the  broker,  irrespectively  of  the 
question  of  the  fairness  of  the  price, 
the  transaction  Is  void  on  Krounds 
of  public  policy.  GUlett  v.  Pepper- 
come,  2  Beav.  78,  43  EngCH  78,  49 
Reprint  81. 

38.  U.  8. — Warren  v.  Burt,  68  Fed. 
101,  7  CCA  105  (holding  that  the  evi- 
dence was  sufficient  to  Implicate  the 
broker  in  a  scheme  thus  to  defraud 
the  principal). 

Cai. — Great  Western  Oold  Co.  v. 
Chambers,  165  Cal.  864.  101  P  6. 

Hlch. — Bogle  v,  Meyering,  161 
Mich.  472.  ife  NW  1063. 

N.  T.— Healey  v.  Martin.  88  Misc. 
286.  68  NTS  418  (holding  that  where 
an  agent  falsely  represented  to  his 
prliunpal  that.  In-order  to  purchase 
certain  property,  two  hundred  and 
fifty  thousand  dollars  and  some  par- 
fsels  of  the  principal's  land  would 
be  necessary,  and  another  In  col- 
lusion with  the  agent  purchased  the 
land  for  two  hundred  and  fifty  thous- 
and dollars,  and  it  was  conveyed  to 
the  principal  who  gave  the  considera- 
tion named  by  his  agent.  It  was  not 
necessary,  in  a  suit  by  the  principal 
to  recover  the  land  given  as  part 
consideration,  that  he  should  offer  to 
restore  what  he  had  received  before 
he  could  demand  restoration). 

Wash. — De  L'Archerie  V.  Ruther- 
ford, 64  Wash.  134,  102  P  1033. 

Wis.— Collins  V.  Case.  23  Wis.  280. 

Eng. — ^Proctor  v.  Brain.  8  C.  &  P. 
686,  14  ECL  701,  2  M.  ft  P.  284,  17 
ECL.  628. 

B.  C— Pry  V.  Tate&  19  B.  C.  866; 
Riches  V.  Zfmmerll,  iS  B.  C.  12T. 

[a]  Th*  fiiet  ttat  tlM  lanAsr  Urn- 
Mtr  Ud  not  obtain  all  of  tSw  exoen 
amottnt  of  which  plalntilC  was  de- 
frauded is  wholly  unmaterlal  to  his 
liability  for  that  amounL  Great 
Western  Oold  Co,  v.  CThambers,  166 
Cal.  864,  101  P  6.  _ 

89.  IT.  S. — Snow  V.  Haslewood,  179 
Fed.  182,  102  CCA  448. 

Cal. — Beaver  v.  Continental  Bldg., 
etc..  Assoc.,  16  Cal.  A.  190,  116  > 
1106. 


Kan. — ^Rose  v.  Hayden,  8B  Kan.  106, 
10  P  654.  57  AmR  145. 

He,— Matthews  v.  Light,  82  He. 
805. 

Mo. — Harrison  v.  Craven,  188  Mo. 
590,  87  8W  962  (holding  that,  where 
plalntifC  employed  defendant  as  his 
agent  to  purchase  certain  property, 
and  defendant,  falsely  representing 
to  the  seller  that  it  was  necessary 
that  he  should  take  title  temporarily, 
wrongfully  procured  the  deed  to  be 
made  In  his  own  name,  he  held  title 
as  a  trustee  ex  malencio,  and  was 
liable,  at  the  suit  of  plaintiff*  to  be 
compelled  to  convey). 

Nebr. — Johnson  V.  Hayward,  74 
Nebr.  167,  108  NW  1058.  107  NW  884, 
6  LRANS  112,  12  AnnCas  800  and 
note. 

N.  J. — ^Rogers  v.  Oenung,  76  N.  J. 
Eq.  306,  74  A  473.  76  A  213  [rev  75 
N.  J.  Eq.  18,  71  A  280], 

N.  T. — Waterbury  v,  Barry.  146 
App.  Dlv.  773,  ISO  NYS  617;  La  Forge 
v.  Cornell,  127  NYS  463  (liable  for 
any  profit  made  in  transaction). 

S.  D. — Sawyer  v,  Isaenhuth,  31  S. 
D.  502,  141  NW  878. 

Eng.— Lees  v.  Nuttoll.  2  Myl.  ft  K. 
819,  7  EngCh  819.  39  ReDrint  1157 

Safe  1  Russ.  ft  M.  68,  6  EncCh  68. 
9   Reprint   21,  Taml.   282,  12  Eng 
Ch  282.  48  Reprint  112]. 

[a]  TUs  ma*  has  heen  deaUd  In 
cases  where  the  agreement  to  pur- 
chase for  another  rested  in  parol  and 
no  part  of  the  consideration  was  paid 
by  the  principal,  the  court  holding 
that  in  such  case  the  principal  can- 
not compel  a  conveyance  to  him. 
Burden  v.  Sheridan,  86  Iowa  126,  14 
AmR  605;  Dorsey  v.  Clarke,  4  Harr. 
ft  L.  (Md.)  6B1. 

[bj  The  role  Ooe*  not  tij/pVt  where 
the  broker  has  made  all  reasonable 
efforts  to  purchase  the  property  for 
his  employer  at  the  price  named  as 
the  most  that  he  will  pay.  and  after 
such  efforts  have  failed  has  pur- 
chased the  property  for  himself  at  a 
higher  price,  pearsall  v.  HIrsh,  69 
N.  T.  Super.  410,  14  XTTS  806. 

[c]  Vot  antltlsd  to  aUowanoe  fov 
rents  ool2e«rted^— On  being  compelled 
to  account  for  profits  received  from 
an  unfair  purchase  for  himself  of 
the  subject  of  the  agency,  the  broker 
Is  not  entitled  to  allowance  for  col- 
lecting rents  while  he  wrongfully 
withheld  the  property.  Stemra  v. 
Gavin,  255  III.  480,  99  NE  663. 

[d]  Th*  ml*  that  oae  who  seeks 
to  xesdnA  a  ooatraot  must  resdnd 
In  toto  Is  Inapplicable  to  a  suit  to 
compel  a  real  estate  broker  to  sur- 
render profits  obtained  through  un- 
fair dealing  on  his  own  account  with 
the  subject  of  the  agency,  every- 
thing to  which  he  Is  entitled  being 
restored  to  him,  Stemm  V,  Oavln. 
255  111  480.  99  NE  663. 

40.  U.  S. — Snow  V.  Haalewood,  179 
Fed.  182,  102  CCA  448. 

CaL — Beaver  v.  (Continental  Bldg., 
etc..  Assoc.,  16  Cal.  A.  190.  116  P. 
1106;  Butler  v.  Agnew.  9  Cal.  A.  827, 
99  P  395. 

Colo. — Pace  v.  Cllne,  69  Colo.  138, 
147  P  672  (holding  that  where  real 
estate  brokers  employed  to  purchase 
property  took  an  option  In  their  own 
name  there  was  a  breach  of  faith 
and,  conveyance  having  been  made 
to  the  principal,  they  are  not  entitled 
to  specific  performance). 

Ga.— Mitchell  v.  GifTord,  138  Ga. 
823.  67  SE  197. 

111. — Hinckley  v.  Colvln,  233  III. 
139,  84  NB  174;  Cleveland  Grain  Co. 
V.  Vant,  171  111.  A.  104. 

Iowa. — Brown  v.  C^sh,  168  '  Iowa 
221,  145  NW  80;  O'Meara  v,  Law- 
rence, 159  Iowa  448.  141  NW  812; 
Bracken  v.  Jackson,  169  Iowa  4S4, 
140  NW  892. 


Kan.— Pry  v.  Piatt,  32  Kan.  n,  s 
P  781. 

Ky. — Sutton  v.  Kiel  (meese.  etc 
Co.,  155  Ky.  466,  159  SW  950. 

Md. — Slagle  V.  Russell.  114  Ud. 
218,  427,  80  A  164  [quot  Cyc]. 

Mass. — Smith  v.  Townsend,  109 
Mass.  600. 

Mich. — Kimball  v.  Ranney,  II! 
Mich.  160,  80  NW  992,  80  AmSR  i4S 
and  note,  46  LRA  408. 

Minn. — Kingsley  v.  Wheeler,  IG 
Minn.  360,  104  NW  543;  Merriam  v. 
Johnson,  86  Minn.  61,  90  NW  IIS 
(holding  that  where  a  real  esUte 
agent  induces  the  owner  to  fix  a 
net  price  on  certain  property  on  the 
supposition  that  the  sale  is  to  a  third 
person  he  cannot  himself  purchase 
the  property  and  raallie  a  greater 
profit  than  a  reaaonable  commis- 
sion). 

Nebr. — Northup  v.  Bathrlck,  80 
Nebr.  36.  113  NW  808. 

N.  Y. — Gardner  v.  Ogden,  22  N.  T. 
827.  78  AmD  198  (holding  that  where 
the  clerk  of  a  broker  employed  to 
make  a  sale  of  land,  who  has  access 
to  the  correspondence  between  his 
principal  and  the  vendor,  purchases 
the  land  himself,  although  the  price 
paid  is  fair  and  there  la  no  actual 
fraud,  he  will  be  compelled  at  tbe 
suit  of  the  vendor  to  reconvey  such 

Eortion  of  the  land  as  remains  In 
Is  hands  and  to  account  for  tbe 
proceeds  of  what  he  has  sold):  Clarfc 
v.  Bird,  66  App.  Div.  284.  72  NTS 
769  fapp  dlsm  171  N.  T.  TOO  mem. 
64  NE  1119  mem]. 

Or. — Kuckenberg  v.  Durkee.  70 
Or.  603,  140  P  627-  Franck  v.  Blailer. 
66  Or.  877,  138  P  800:  Rodman  t. 
Manning,  63  Or.  836.  99  P  667,  IISS. 
20  LRANS  1168  and  note;  Fisk  v. 
Waits,  63  Or.  142.  99  F  288  (purchase 
by  Bubasent  and  reaale). 

Pa.— Finch  t.  Conrade.  1S4  Pl  82I. 
26  A  868. 

S.  D. — Sawyer  v.  Issenhuth.  31  S. 
D.  602.  141  NW  878;  Durand  v- 
Preston.  26  8.  D.  222.  118  NW  129. 

Tex. — Texas  Brokemga  Co.  v. 
Barkley.  60  Tex.  Civ.  A.  46C.  Iff  SW 
431. 

Wash. — Steele  v.  Lawyer,  47  Wash. 
266,  91  P  968:  Cant  well  v.  Nunn,  4S 
Wash.  636,  88  P  1023  (holding  that 
where  an  agent  for  the  sale  of  laiul 
represented  to  his  principal  that  the 
land  had  been  sold  for  taxes,  and 
that  the  principal  had  no  Interest 
therein,  and,  knowing  that  the  tu 
sale  was  void,  and  withholding  such 
knowledge  from  hia  prlnclpar,  pro- 
cured a  quitclaim  deed  for  his  own 
benefit  In  the  name  of  a  third  person, 
such  deed  was  void  at  the  option  of 
the  principal).^ 

^^Wie.— Stewart  v.  Mather,  12  Wis. 

Eng.— Ersklne  v.  Sacha.  [19011  1 
K.  B.  604  (purchase  by  stockbroker): 
Dunne  v.  English,  L.  R.  IS  Bki.  524 
(holding  that  an  agent  for  sale  wbo 
takes  an  interest  In  a  pnrchsse  ne- 
gotiated by  hlmaelf  Is  bound  to  dis- 
close to  his  principal  the  exact  na- 
ture of  his  Interest,  and  that  It  is 
not  enourt  merely  to  disclose  that 
he  has  an  InteresL  or  to  make  such 
statements  as  might  put  the  princi- 
pal on  Inquiry);  Bentley  v.  Craven. 
18  Beav.  75,  61  Reprint  29  (holding 
that  the  principal  may  slther  re- 
pudiate the  transaction  nltcv^ther, 
or  adopt  and  take  the  benefit  of  It): 
Ex  p.  Huth.  Hont.  ft  C  6«7. 

Can. — Coy  v.  Pommerenka,  44  C:aii. 
S.  C.  548_rdlBm  app  3  Bask.  L.  4171. 

Alta. — Edgar  v.  Caskey,  7  DomLR 
45,  22  WestLR  91  [allowing  app  4 
t>omLR  460,  21  WestLR  «44j. 

Han.— Watts  v^  Robertson.  II 
Man.  684,  9  DomLif  875.  23  WestLR 
261. 

[a]    "Vha  xsason  tog  the  nle  is 
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pardiased  for  himself,  if  the  contract  is  executory, 
the  principal  may  refuse  to  perform  it;*^  and  if 
it  hss  already  been  executed  the  principal  may 
Twovtr  the  property  from  tBe  broker,^  althongn 
there  is  no  actual  fraud,  or  no  injury  to  the  prin- 
ripal.**  But  where  the  broker  openly  and  fairly 
tmys  the  inoperty,  or  ia  interested  as  one  of  the 


purchasers,  at  a  price  fixed  by  the  principal  with 
full  knowled^  that  the  broker  is  one  of  the  pur- 
chasers, the  transaction  is  generally  held  vakd.^ 
Where  a  broker  employed  to  sell  fraudulently  pur- 
chascs  from  the  principal  and  then  resells  at  a 
greater  price,*'  or  understates  the  price  reeeived,  or 
which  can  be  received,  by  him  and  keeps  the  differ- 


that  if  a  broker  or  factor  were  per- 
mitted to  buy  from  and  aell  to  him- 
Mlf  there  would  be  combined  In  him 
the  incompatible  relations  of  pur- 
chaser ana  sellor,  and  an  Interest 
adverse  to  that  of  his  principal 
wonld  be  created  such  as  would  ordi- 
iiarll7  lead  to  a  violation  of  his  duty 
as  agent."  Sutton  v.  Kiel  Cheese, 
«tc.  Co..  156  Ky.  465,  469,  1S9  SW 

no. 

lb]    Unitotloiu     of  m*. — The 

rule  does  not  prevent  the  agent  from 
advancing  the  money  to  the  pur- 
chaser, nor  does  It  nuke  the  broker 
the  agent  of  the  purchaser,  even 
though  the  deed  which  the  owner  Is 
asked  to  sign  is  made  out  to  the 
broker.  Ooodson  v.  Brobleton,  106 
Mo.  A.  77,  80  SW  22. 

[c}  Pnroluwe  tbrooxli  aaothsr. 
Where  an  agent  for  the  sale  of  land 
a^ees  with  another  that  the  latter 
shall  purchase  ft  for  their  loint  ben- 
efit and  conceals  such  sale  from  his 
principal,  tha  contract  by  the  pur- 
chaser to  account  to  the  agent  for 
the  profltfl  is  violative  of  Taw  and 
contrary  to  public  policy.  Butler  v. 
Agnew,  9  Cal.  A.  327,  99  P  895; 
Mabry  v.  Randolph,  7  Cal.  A.  421. 
91  P  403  (holding  that,  where  plaln- 
ttfTs  brokers  induced  him  to  make 
an  exchange  of  property  by  fraudu- 
lent  representations,  and  procured  a 
transfer  of  plaintiff's  property  to  a 
third  person  for  their  own  benefit, 
plalntltt  was  entitled  to  the  entire 
profit  the  brokers  made  in  the  trans- 
action over  the  commissions):  Stemm 
V.  GaTln.  2S6  III.  480,  99  66S 
(holding  that  a  real  estate  broker's 
principal  is  entitled  to  the  benefit 
of  a  transaction  whereby  the  broker 
acquires  title  to  the  principal's  land 
by  procuring  a  conveyance  to  him 
under  concealment  by  transfers  to 
other  parties). 

Id]  AmagaBmaA  1v  pOMlUMar  to 
broksTK — Where  defendant,  a  rml 
estate  agent,  submitted  to  his  non- 
resident principal  an  offer  for  real 
estate  made  by  a  person  in  his  em- 
ploy, without  stating  that  tact,  at 
a  time  when  values  were  rapidly 
appreciating,  and  the  offer  was  ac- 
cepted, and  the  purchaser,  finding 
himself  unable  to  realise  the  money, 
conveyed  to  defendant,  who  assumed 
the  former's  liability,  the  conveyance 
will  not  be  canceled  in  the  absence 
of  proof  that  defendant  Intended  to 
purchase  his  principal's  property  In 
the  name  of  another.  Bookwalter  v. 
Lansing,  23  Nebr.  291,  36  NW  549. 

[e]  nitersat  of  broker  In  oorpora- 
tlon  hnyer^A  sale  In  the  open  mar- 
ket by  a  brokerage  company  of  its 
client's  stock  to  pay  margins  to  a 
corporation,  some  of  whose  ofllcers 
were  oOtcers  of  the  selling  company, 
la  not  Invalid,  in  the  absence  of  a 
showing"  that  prejudice  resulted  to 
the  client  from  the  fact  that  the  two 
corporations  were  thus  related.  Van 
Dusen-Harrington  Co.  v.  Jungeblut, 
75  Minn.  298,  77  NW  970,  74  AmSR 
4G3. 

[f ]  Whave  a  third  person  Joins 
with  the  broker  in  purchasing  land 
vhich  the  broker  Is  employed  to  sell, 
be  is  equally  responsible  with  the 
broker '  to  account  to  the  principal 
for  the  profits  reallred  from  a  resale 
of  the  property.  Coy  v.  Pommerenke, 
44  Can.  3.  C.  S43  [dlsm  app  3 
Sask.  L.  417]. 

Ig]  A  eoatraet  of  sale  between 
the  pxtaudpal  and  the  broker  Um- 
salX,  induced  by  the  fraudulent  rep- 
resentations of  the  broker,  Is  unen- 
forceable. Herrltt  v.  Hummer,  21 
Colo.  A.  568,  122  P  816. 

[h]  o»aeak  to  pwakaM^Cl)  A 
contract  creating  an  agency  to  sell 
reel  estate  may  also  give  the  agent 


an  option  to  purchase.  Shepard  v. 
Pabst.  149  WIS.  3fi,  135  NW  168 
(holding  that  a  contract  reciting  that 
the  first  party  desired  to  sell  land, 
and  that  the  second  party  desired  to 
purchase  such  of  the  land  as  could 
not  be  sold,  and  in  consideration 
thereof  paid  a  specified  sum  and 
agreed  to  put  forth  effort  to  secure 
purchasers,  and  a  modified  agree- 
ment referred  to  the  former  contract 
as   an    option,   created    the  second 

?iarty  a  selling  agent  with  the  right 
o  purchase).  (3)  But  where,  when 
a  broker  procures  an  option  from 
the  owners  for  the  sale  of  their  land, 
he  Is  their  agent  for  its  sale,  he 
cannot  deal  with  the  property  for 
his  Individual  benefit  without  a  tull 
disclosure  of  all  the  facts  within 
his  knowledge  which  might  affect 
their  Judgment,  and  an  unequivocal 
severance  of  the  fiduciary  relations 
theretofore  existing.  walling  v. 
Poulsen,  160  Mich.  392.  125  NW  373. 
(3)  The  fact  that  a  broker  whom 
one  wishing  to  purchase  certain  real 
estate  em^oyed  to  negotiate  with 
the  owner  therefor  has  an  option  to 
purchase  the  land  at  a  fixed  price 
does  not  Incapacitate  him  from  act- 
ing for  the  purchaser,  as  he  might 
abandon  the  option  without  violating 
any  duty  to  the  owner,  nor  Is  ths 
broker  bound  In  good  faith  to  dis- 
close to  bis  principal  that  he  has 
such  option.  Carpenter  v.  Fisher, 
176  Mass.  9,  65  NE  479.  (4)  Where  an 
agent  for  the  sale  of  property,  who 
also  holds  an  option  to  ptft'chass  the 
same,  agrees  for  a  resale  at  an  ad- 
vanced price,  he  cannot  exercise  his 
option  until  he  has  divested  himself 
of  his  character  as  agent,  and  In 
order  so  to  divest  himself  he  must 
disclose  his  contract  for  resale.  Beer 
v.  Lm,  7  DomLR  434,  4  OntWN  342, 
[app  dlsm  14  DomLR  286], 

fO  VsrUal  iBviOiaitrir— Where  a 
client  directed  his  broicers  to  sell 
Ave  hundred  shares  of  stock  held 
for  his  account,  and  they  through 
another  broker  sold  them  in  five 
separate  lots  of  on*  hundred  shares 
eaieh,  the  subbroker  aelllng  one  of 
them  to  himself,  and  the  client,  when 
the  sales  were  reportM  to  talm,  made 
no  objection  to  their  having  been 
sold  In  one  hundred  share  lots,  the 

gurchase  of  the  one  hundred  shares 
y  the  subbroker  will  avoid  the  sale 
only  as  to  such  one  hundred  shares. 
Evans  v.  Wrehn,  98  App.  'Dlv.  846, 
88  NTS  617. 

41.  Curran  T.  Kent,  8E  S.  D.  623. 
168  NW  142:  Texas  Brokerage  Co.  v. 
Barkley,  60  Tex.  Civ.  A.  666,  128 
SW  431. 

[a]  A  sal*  by  a  broker  to  him- 
self Is  prima  zael*  voldabla,  the 

principal  being  entitled  either  to 
ratify  the  sale  or  to  recover  the 
value  of  the  property.  Cleveland 
Grain  Co.  v.  Vant,  171  III.  A.  104: 
Sntton  V.  Kiel  Cheese,  etc.,  Co.,  166 
Ky.  466.  159  SW  950;  Teal  v.  Mc- 
Knight,  110  La.  256.  84  S  434;  Water- 
bury  V.  Barry,  146  App.  Dlv.  773.  130 
NTS  517:  Rodman  v.  Manning,  63 
Or.  336,  99  P  667,  1136.  20  LRANS 
1168  (holding  that,  where  a  broker 
employed  to  sell  purchases  himself, 
and  conceals  from  bis  principal  the 
fact  that  he  Intends  to  sell  to  an- 
other for  a  greater  price,  the  sale 
to  himself  is  Invalia) ;  Pridgen  v. 
Adkins.  26  Tex.  388. 

[b]  Where  a  company  throiiflli  Ita 
seeretary  is  employed  as  agent  to 
procure  a  purchaser  of  real  estate, 
the  president  of  the  company  sus- 
tains toward  the  owner  a  fiduciary 
relation,  and  a  contract  between  the 
company  and  the  president  for  his 
purchase  of  the  property  is  voidable 
at  the  option  of  the  owner.  HcCal- 


lum  V.  Grler,  86  S.  C.  162.  68  6E  466, 
138  AmSR  1087. 

48.  Monyhan  v.  Wolff.  26  Colo.  A. 
289.  143  P  824;  Holtzman  v.  Ltnton, 
27  App.  (D.  C.)  241;  Texas  Broker- 
age Co.  V.  Barkley,  60  Tex.  Civ.  A. 
466,  128  SW  431. 

43.  Butler  v.  Acnew,  9  Cal.  A. 
327,  99  P  396. 

44.  Mitchell  V.  Olfford,  183  Ga. 
823,  67  SE  197;  Sonnesyn  v.  Haw- 
baker,  127  Minn.  15,  148  NW  476: 
Franck  v.  Blaiier,  66  Or.  377,  133  F 
800. 

[a]  Althongh  an  agent  oaanot 
deal  to  bis  own  adrant^re  with  the 
property  of  his  principal,  a  broker 
may  purchase  from  his  principal  for 
himself,  where  his  object  Is  to  ac- 
quire title  for  himself,  and  the  prin- 
cipal contracts  with  him  with  the 
knowledge  of  such  fact,  or  where  the 
facts  connected  with  the  purchase 
are  such  that  notice  could  be  Im- 
plied that  the  principal  was  dealing 
with  the  broker  as  purchaser  for 
himself.  Texas  Brokerage  Co.  v. 
Barkley,  49  Tex.  Civ.  A.  »2,  109  SW 
1001. 

[b]  A  broker  to  rent  and  oars  fo> 
laitd  may  negotiate  and  purchase  for 
himself  even  though  the  owner  does 
not  know  that  be  is  the  real  pur- 
chaser. Brown  v.  Cash,  165  Iowa  221, 
145  NW  80. 

45.  Cal.— Tate  v.  Altken,  B  Cal.  A. 
606,  90  P  83S. 

D.  C. — Dahlgren  v.  Story,  39  App. 
29  (brokers  for  a  vendor,  who  enter 
into  an  agreement  with  a  prospective 
purchaser  to  acquire  property  jointly 
with  htm.  and  who  guarantee  him 
against  loss,  are  llaM*  to  account 
for  the  profits  from  a  resale). 

111.— Comwell  V.  Foord,  96  111.  A. 
366  (holding  that  wh*r*  an  ag*nt 
having  chars*  of  the  management 
and  sale  of  premises  falls  to  com- 
municate offers  made  for  the  prop- 
erty to  his  principal,  and  then  pur- 
chases the  proper^  at  a  much  lower 

erlce  than  tn*  offers  not  mad* 
nown,  and  sell*  at  a  considerable 
advance,  he  will  be  held  to  account 
to  his  principal). 

Minn. — Ktngsley  v.  Wheeler.  96 
Minn.  S«0,  104  NW  643;  Smits  v. 
Leopold/Sl  Ulnn.  455,  68  NW  719. 

Mo.--Chilton  V.  Halstead,  149  Mo. 
A.  144,  130  SW  60. 

K.  J. — Balllnc*r  T.  Wilson,  (Ch.) 
S3  A  488. 

S.  D. — Durand  Preston,  26  S.  D. 
222,  128  NW  129  (holding  that,  where 
one  has  by  virtue  of  his  agency  to 
rent  and  care  for  property  acquired 
knowledge  of  its  true  value,  and 
then  obtained  an  agency  to  sell  it 
for  a  less  amount,  representing  that 
that  was  all  it  was  worth  and  all 
that  could  be  obtained  for  It,  and 
then  bought  It  for  himself,  taking 
title  In  the  name  of  another,  ana 
then  sold  it  to  a  third  person  for  Its 
true  value,  he  is  accountable  to  his 
principal  for  the  excess). 

W.  Va.— Bell  v.  Bell.  8  W.  Va.  183. 
Eng. — De   Buseche  v.   Alt,    8  Ch. 
D.  286,  8  ERC  889. 

Sask. — Simpson  v.  Davis,  17  Dom 
LR  413. 

[a]  Where  a  broker  employed  to 
proonre  a  pvrcbassr  Is  given  an  op- 
tion to  purchase  the  property,  and 
he  exercises  such  option  before  com- 
mencing any  negotiations  for  the 
sale  of  the  property  and  without 
knowing  that  any  one  desires  to  pur- 
chass  It,  he  may  thereafter  resell 
to  anyone  for  a  larger  sum  without 
having  to  account  to  the  owner 
therefor;  but  where  he  begins  nego- 
tiations with  a  third  person  who  de- 
sires to  purchase  and  then  exercises 
the  option  and  sells  the/filt>perty  to] 
the   third  p^i^^^ 
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enee,  he  muat  ueount  to  the  prineip^  therefor,** 
althon^  the  amonnt  tuzned  over  to  the  principal 
ezoeeda  the  amount  for  whidbi  the  latter  agreed  to 
aell;'^  and  his  fraudulent  conduct  may  Bubjeot  him 
also  to  an  action  for  breach  of  contract^  or  an 
action  of  tort.' 

Agttbcy  mnst  azist.  In  all  these  eases  the  aasaey 
of  the  brokor  must  be  proved  in  order  to  invaUdate 
the  transaction  and  render  him  liable  to  account,"' 
and  after  the  termination  of  his  agency  he  may, 


the  same  as  any  other  penon,  deal  in  ttie  prop- 
erty of  his  prineipaL*^ 

40]  3.  Actinc  for  Panau  AdverMly  Intv- 
erted."  A  broker  who  is  employed  to  exercise  hia 
ability  or  discretion  on  behalf  of  his  principal  can- 
not, without  his  principars  knowledge,  agree  to 
represent  the  other  party  to  the  tranaaction such 
an  agreement  is  contrary  to  public  policy  and  nn- 
enforceable,  although  the  original  principal  is  not 
injured,  the  broker  intenda  no  wrong,  and  the  other 


price,  h«  must  account  to  the  owner 
therefor.  Neighbor  v.  Pacific  Realty 
Assoc.,  40  Utah  610,  124  P  523  Ann 
Ca8l914D  1200;  Bentley  v.  Nasmith, 
46  Can.  S.  C.  477  [allowlnif  app  16 
B.  C.  308]:  Beer  v.  Lea,  (Ont.)  7 
PomLR  434,  4  OntWR  342. 

40.  U.  S. — Babcock  v.  De  Mott. 
160  Fed.  882,  88  CCA  64. 

Ala. — Alford  v.  Creagh.  7  Ala.  A. 
368,  62  S  264. 

Colo. — Collins  V.  McClurg,  1  Colo. 
A.  348,  29  P  299. 

111. — Helberg  V.  Nickol,  149  III.  249, 
37  NE  63;  Cornwell  v.  Foord,  96  111. 
A.  366. 

Iowa. — Borst  v.  Lynch,  133  Iowa 
667,  110  NW  1031. 

Kan. — Krhut  v.  Phares,  80  Kan. 
515,  103  P  117;  Deter  t.  Jackson,  76 
Kan.  668,  92  P  646. 

Mass. — Forbes  v.  Thorpe,  209 
Mass.   670,   95  966;   Bassett  v. 

Rogers,  166  Mass.  377,  43  NB  180. 

Mont. — Mlddlefork  Cattle  Co.  v. 
Todd.  49  Mont.  259,  141  P  641  (hold- 
ing that  a  broker  Is  guilty  of  fraud 
and  bound  to  disgorge  all  nls  profits, 
above  his  commTsalons,  under  Rev. 
Codes  eS  6376,  fiSSO,  6437,  relating  to 
agents  and  trustees,  where,  being 
employed  to  sell  at  a  certain  price, 
on  commission,  he  Induces  a  sale 
at  a  less  price,  on  representation  that 
he  can  secure  no  more,  and  secretly 
receives  the  difference  from  the  cus- 
tomer). 

N.  T. — Waterbury  v.  Barry,  146 
App.  Dlv.  773.  130  NTS  617;  Taylor 
V.  Guest,  46  HowPr  276. 

Va.— Lee  v.  PatlUo,  106  Va.  10. 
62  SE  696. 

Wash. — Steams  v.  Hoohbrunn,  24 
Wash.  206,  64  P  166. 

Can. — Hutchinson  v.  Fleming,  40 
Can.  S.  C.  134. 

Man. — Watts  v.  Rohertson,  23  Man. 
634,  9  DomLR  375,  23  WestLR  261. 

Ont.— Miller  v.  Hand,  8  DomLR 
465  [app  diem  10  DomLR  186,  49  Can 
LJ  333,  4  OntWN  956,  24  OntWR  S231. 

Sask. — Cram  v.  Biehn,  5  DomLR 
572,  21  WeatLR  937. 

[a]  XM«Mdtr  of  imaaa.1if—A 
broker  la,  without  demand,  liable  to 
hlB  principal  for  a  concealed  excess 
received  on  a  Bale  of  land  above  the 
sum  flxed  for  the  price.  Love  v. 
Hose,  62  Ind.  266. 

[b]  Althonfli  an  apaolntnmt  In 
writing  la  nsoessarr  to  constitute 
one  an  agent  for  tne  sale  of  real 
estate,  one  who  sella  real  estate  as 
the  owner's  agent  will  not  be  Jastl- 
fied  In  retaining  the  difference  be- 
tween the  amount  that  he  repre- 
sented to  his  principal  he  received 
for  the  property  and  the  amount  he 
actually  received,  because  his  ap- 
pointment was  not  In  writing.  Mer- 
rlman  v.  Thompson,  48  Wash.  500, 
93  P  1076. 

47.  Bassett  v.  Rogers.  16S  Mass. 
377.  48  NE  180. 

48.  Barnard  v.  Coflfln.  141  Mass. 
37,  6  NE  364.  66  AmR  443. 

49.  Emmons  v.  Alvord,  177  Mass. 
466,  69  NE  126.  Compare  F^shback 
V.  Vlnlng.  22  Colo.  A.  419,  126  P  569 
(no  fiduciary  relation). 

so.  Ala. — ^Webb  V.  Ward,  122  Ala. 
365.  25  S  48. 

Colo. — Collins  v.  McClurg.  1  Colo. 
A.  348,  29  P  299  (holding,  however, 
that  the  evidence  was  sufilcient  to 
sustain  a  finding  that  defendants 
were  the  agents  of  plaintiff). 

Ind. — Pomeroy  v.  Wlmer,  167  Ind. 
440.  78  NE  233.  79  NE  446. 


Miss. — Holloman  v.  Llndsey,  70  S 
81  (broker  held  Independent  pur- 
chaser and  not  agent). 

N.  Y. — Lazarus  v.  Sands,  12  Misc. 
676.  33  NYS  866,  7  Mlac.  282,  27  NYS 
886. 

Bl.  Walker  v.  Derby,  29  F.  Cas. 
No.  17,068.  6  Bias.  184:  Stone  v. 
Howell,  168  Iowa  282,  160  NW  16; 
Oberlln  College  v.  Blair,  46  W.  Va. 
812.  32  SE  203. 

[a]  After  fallnm  of  afvoj. — 
Where  a  broker  Is  employed  to  pro- 
cure a  loan  to  enable  the  principal 
to  prevent  a  mortgage  foreclosure 
sale,  but  falls  to  procure  the  loan, 
the  relation  does  not  prevent  a  pur- 
chase by  him  In  good  faith  at  the 
mortgage  sale,  or  raise  a  construc- 
tive trust  for  the  principal  on  such 
a  purchase;  and  the  fact  that  after 
purchasing  at  the  mortgage  sale  he 
procures  a  loan  to  himself  on  the 
security  of  the  property  does  not 
affect  his  relationship  to  the  prin- 
cipal. Clark  V.  Delano,  205  Mass. 
224.  91  NE  299.  29  LRANS  696. 

S3.  Sepresentlnir  adverse  Interest 
as  affeoUntf  tight  to  eomaUasloa  see 
infra  S  SST 

63.  Ala.-— Minto  t,  Uoore,  1  Ala. 
A.  656,  66  S  642. 

Conn. — Zimmerman  v.  Garvey.  81 
Conn.  570,  71  A  780  (holding  that  a 
real  eatat^  broker  may  not  act  for 
both  parties  except  with  their  knowl- 
edge and  assent) ;  Welnhouse  v. 
Cronln,  68  Conn.  250,  86  A  46. 

D.  C;, — Harten  v.  Loflller.  31  App. 
362  (holding  that  a  real  estate  broker 
who  acts  as  agent  of  the  vendor  and 
the  vendee  without  the  knowledge 
of  both  is  guilty  of  a  breach  of  his 
contract,  and  commits  a  fraud  by 
his  concealment,  and  that  a  contract 
under  sucb  conditions  Is  contra 
bonos  mores,  and  the  law  will  refuse 
to  enforce  It);  Lewis  v.  Dennlson, 
2  App.  387  (holding  that  a  real  estate 
agent  who  sells  the  lands  for  more 
than  the  price  fixed  by  the  terms  of 
his  contract,  to  another  for  whom  he 
Is  also  agent  for  the  investment  of 
money,  and  secretly  retains  the  ex- 
cess, Is  liable  to  a  double  recovery 
therefor  by  the  seller  and  pur- 
chaser). 

Fla. — ^Bumbam  City  Lumber  Co. 
V.  Rannl^  69  Fla.  179.  68  8  617. 

III.— Bunn  V.  Keach,  214  111.  269, 
73  NE  41». 

Iowa. — ^Horey  ▼.  Laird,  108  Iowa 
670,  77  NW  836. 

Kan. — Rlnebarger  v.  Weesner,  91 
Kan.  303,  187  P  969  (holding  that  a 
real  estate  broker  cannot  act  as 
agent  for  both  vendor  and  vendee, 
where  their  interests  are  antagonis- 
tic, without  the  knowledge  of  each 
that  he  Is  employed  by  the  other). 

Md.— Slagle  v.  Russell,  114  Hd.  418, 
80  A  164;  Worthlngton  v.  Tormey. 
34  Md.  182  (semble). 

Mass. — Gn>ert  v.  Haskell.  217  Mass. 
209,  104  NE  666;  Burr  v.  Beacon 
Trust  Co..  188  Mass.  131,  74  NE  300. 

Mich. — Hannan  v.  Prentis,  124 
Mich.  417.  83  NW  102. 

N.  J. — Marsh  v.  Buchan,  46  N.  J. 
Eq.  695.  22  A  128  (holding  that  a 
real  estate  broker  appointed  to  pur- 
chase land  has  no  right  to  accept 
from  the  vendor  an  employment  to 
sell  the  same  land  without  disclosing 
to  the  latter  his  agency  for  the  pur- 
chaser; and  where  it  is  of  vital  Im- 
portance to  the  purchaser  that  the 
prlcg  should  not  be  raised  by  a  dis- 
closure of  his  plans,  the  broker  is 


absolutely  precluded  from  also  act- 
ing as  agent  for  the  vendor). 

N.  Y. — Levy  v.  Loeb,  86  N.  Y. 
365;  Auerbach  v.  Curio,  119  App. 
Dlv.  176,  104  NYS  238. 

Okl,— Bell  v.  RIggS,  34  Okl  834. 
127  P  427,  41  LRANS  1111;  Porter  v. 
Wold,  34  Okl.  268.  127  P  432;  Gou 
v.  Sorrell.  33  Okl.  686.  127  P  iss. 

Pa. — Rice  v.  Davis,  136  Pa.  439. 
20  A  513,  20  AmSR  931. 

S.  C. — McCallnm  v.  Orler,  86  8.  C. 
162,  169,  68  SE  488,  188  AmSR  lOST 
[clt  Cycl. 

Tex. — ^Liverpool,  etc,  Ina  Co.  v. 
McCollum,  (Civ.  A.)  149  SW  775; 
Arthur  v.  Porter,  (Civ.  A.)  116  SW 
127.  118  SW  611;  Bass  v.  Tolbert.  51 
Tex.  Civ.  A.  437,  112  SW  1077. 

Va. — Ferguson  v.  Gooch,  94  Va. 
1,  26  SE  897,  40  LRA  234  (so  holding 
Irrespective  of  actual  fraud). 

Eng. — Morison  v.  Thompson,  L.  R, 
9  Q.  B.  480;  Phosphate  Sewage  Co. 
V.  Hartmont,  6  Ch.  D.  394  (both  hold- 
ing that  a  commission  received  by 
an  agent  of  a  purchaser  from  the 
vendor  or  the  vendor's  broker 
without  the  knowledge  of  the  prind- 

Ral  is  a  bribe  which  the  Drinctpal 
as   a   Tlvht   to   extract   from  the 
acent). 

B.  C. — Canadian  Financiers  v 
Hong  Wo,  17  B.  C.  8,  1  DomLR  38. 

Que. — Lamarre  v.  Clairmont.  it 
Que.  Super.  461. 

[  a  ]  xrotioo  «o  prlnclpal^Tbe 
mere  signing  of  a  contract  of  sale 
by  a  broker  as  agent  for  one  of  the 
purchasers  does  not  operate  as  a  dis- 
closure to  the  vendor  of  his  agencv 
for  the  purchasers  during  the  nego- 
tiations and  when  the  terms  were 
verbally  agreed  on.  Marah  v.  Bucban. 
46  N.  J.  Eq.  698.  22  A  188. 

Cb]  BvUeao*  of  doable  •g^tmej. — 
(1 )  A  statement  by  one  jmny  to  an 
exchange  of  real  oatato  that  he  had 
offered  to  pay  the  broker  employed 
by  the  other  party  a  commlaslon  does 
not  show  that  ttie  broker  accepted 
employment  by  both  parties,  where 
he  admits  tho  otfer  but  states  that 
he  did  not  accept  it.  Lebowits  v. 
Colllffan,  18  App.  Dlv.  884,  48  NYS 
378.  (2)  Where  plaintiff  onterad  Into 
a  contract  with  defendants  whereby 
be  was  to  have  a  certain  commtaslon 
for  fumiahlnc  a  pnrtAiaaer  fOr  their 
mine,  and  he  ftomished  the  pur- 
chaser, the  aale  was  made,  and  de- 
fendants refused  to  pay  the  commis- 
sion, the  fact  that  piaintitt  was  em- 
ployed by  the  purohasors  to  manage 
one  of  their  mines  did  not  make  hUn 
their  agent  in  regard  to  the  purchase, 
and  he  was  not  acting  as  agent  for 
both  parties  to  the  contract,  so  as 
to  render  it  void  as  against  public 
policy.  Owen  v.  Matthews.  1S3  Mo- 
A.  463.  100  SW  492. 

[c]  Belief  frraated. — Where  an 
agent,  without  the  knowledge  of  his 
principal,  acted  for  the  other  party 
to  a  contract  for  the  exchange  of 
land,  and  the  principal  brought  an 
action  to  rescind  the  contract,  but 
was  denied  rescission  because  she 
was  unable  to  put  defendant  In  statu 
quo.  and  the  court  found  that  she 
was  entitled  to  receive  from  defend- 
ant a  sum  of  money  which  defendant 
had  agreed  to  pay  on  a  mortgage  on 
the  land  conveyed  by  him,  but  had 
wrongfully  refused  to  pay  the  same 
Judgment  for  such  sum  would  be 
rendered  as  alternative  relief,  not 
only  against  defendant,  but  against 
the  agent  who  was  also  a  party  to 
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party  acts  in  good  faith,"  Thus  a  stockbroker, 
in  making  sales  or  purchases  for  a  client,  may  not 
act  as  both  principal  and  agent  in  the  same  trans- 
action without  his  client's  assent  given  on  full 
knowledge  of  the  facts;  if  he  assumes  to  do  so 
the  client  may  either  repudiate  the  transaction  or 
tfBnn  it  and  hold  the  broker  to  the  price  reported;" 
aad  if,  before  discovery  of  the  broker's  action,  the 
client  has  received  the  stock  and  paid  the  broker 
therefor  he  may  tender  to  the  broker  the  same  or 
amilar  shares  and  recover  from  him  the  amount 
so  paid."  But  a  contract  for  a  dual  agency  is 
void  only  when  it  is  not  known  to  each and  the 
broker  may  act  as  the  agent  of  botli,  where  he  so 
acts  with  the  full  knowledge  and  consent  of  both." 
So  where  the  broker  exercises  no  discretion,  bat 
sets  merely  as  a  middleman  to  bring  the  parties 


the  ftctloa.  Nauman  v.  Friedman,  lit 
Mo.  A.  142,  136  SW  261. 

B4.  U.  S. — Maryo  y.  BtrouM,  6 
Fed.  48a.  «  Sawy.  204. 

Mass  — Ebert  v.  Haakell.  217  BCaM. 
209.  104  NB  66e.  „  „ 

S.  Y, — Conker  v.  Bond,  8S  N.  Y. 

Pa.— Rice  V.  Davis,  136  Pa.  429, 
:tl  A  818.  80  AmSR  911.  „ 

T«x. — Basfl  V.  Tolbert.  Bl  TSX.  CIt, 
A  437,  112  SW  1077. 

Wash. — Landls  v.  Wlntermute,  40 
Wash.  673.  82  P  1000. 

Eng.— Glllett  V.  PftjKwrcorna.  _^  3 
Beav.  78,  48  BnECh  78.  49  Resnrlnt  SI. 

M.  U.  S.— Marye  StrouM,  5 
Fed.  483,  «  Sawy.  204. 

Uass.— Day  v.  Holmes.  103  Masa. 
306. 

N.  T. — Mayo  v.  Knowlton,  184  N. 
T.  SSO,  31  NB  98S. 

Wash. — LAndls  v.  Wintermute.  40 
Wash.  673,  62  P  1000. 

Eng. — Brookman  v.  Rothschild,  8 
Sim.  1&3,  6  BngCh  153,  57  Reprint 
»S7  [air  fi  Bllffh.  N.  S.  185,  5  Reprint 
:;3.  2  Dow  A  CL  188.  6  Reprint  699]. 

[a]  BMOTsry  «y  pilaoi»al  of 
■Mnt  profits. — Altboush  the  conduct 
of  a  seller's  stockbroKflt  In  under- 
taking to  act  as  agent  of  the  pur- 
chaser without  Informing  him  as  to 
his  agency  for  the  seller  and  Its 
terms  Is  a  fraud  which  might  avoid 
the  entire  transaction  at  the  option 
of  the  purxihaser.  still  It  will  not  en- 
title him  to  recover  as  principal 
from  the  broker  profits  secretly  re- 
ceived by  him.  Illngwortb  v.  De 
Motl.  S9  N.  J.  Ea.  8,  45  A  272  {aflT 
II  N.  J.  Eq.  872,  47  A  1181].  _ 

66.  Hayo  v.  Knowlton,  134  N.  Y. 
250.  31  NB  985.  ,  . 

57.  Uneoln  t.  Z^vt  Cotton  Milts 
Co.,  128  Fed.  S<6,  «S  CCA  StS;  Red 
Cypress  Lumber  Co.  t.  Perry,  118 
Ga.  87<,  4fi  SB  174. 

58.  amilancl  v.  Bllison.  (Tex.  Civ. 
A.)  137  SW  158;  Bass  t.  Tolbert,  61 
Tex.  Civ.  A.  427^112  SW  1077:  Price 
V.  Fartrldge,  78  WaA.  8«2,  189  P  84: 
McKensle  v.  Ijego,  98  Wis.  884,  74 
XW  849;  Lamar  re  v.  Clalrmont.  48 
One.  Super.  461. 

[a]  Ik  la  Bot  sgalast  pnHUo  poll«r 
for  a  broker  to  represent  both  par- 
ties if  they  know  of  it.  Arthur  v. 
Porter,  (Tex.  Civ.  A.)  116  SW  127, 
118  SW  611. 

69.  Selover  v.  Isle  Harbor  lAud 
Co..  91  Minn.  451,  98  NW  344;  SIl- 
berkraus  v.  Winnie,  168  App.  Dlv. 
se.  142  NYS  887;  Oraslnger  v.  Lucas, 
24  S.  D.  42,  123  NW  77;  Bass  v.  Tol- 
bert. 61  Tex.  Civ.  A.  437.  112  SW  1077 
tholdlng  that  a  broker  may  act  for 
two  or  more  principals  in  the  same 
transaction  If  his  duty  to  one  Is  not 
Inconsistent  with  his  duties  toward 
the  others).    See  also  supra  {  2u. 

[a]  "It  la  not  M#se  unlawful  for 
ou  to  aot  as  thm  broker  for  tha 
hvyet  tad  seller  without  disclosing 
the  fact.  The  broker  may  be  a  mere 
middleman.  It  Is  only  where  his 
employment  Is  that  of'an  agent  with 
discretionary  authority  trora  his 
principal  In  the  matter  of  such  em- 
ployment that  he  cannot  accept  em- 
ployment from  anothar  whose  later- 


eats  conflict  with  those  of  tho  llrst 

Srlndpal."  Swee  v.  Neumann,  67 
[Isc.  806,  609,  128  NTS  776. 

[b]  Where  'an  owner  fixes  Us 
pnoo  and  tmsHofm  a  broker  to  aeonro 
an  aoeeptaBoa  of  hie  proposition,  he 
cannot  require  the  broKor  to  account 
for  money  received  by  him  from  the 
broker  for  the  other  party  on  a  divi- 
sion of  the  latter's  commissions. 
Law  v.  Ware,  238  III.  860,  87  NB  308. 

[c]  Wliera  a  brofeer  la  employed 
to  purohase  and  to  sell  gnus  on 
commission  at  various  exchanges, 
and  he  has  no  interest  In  the  pur- 
chases and  sales  other  than  as  a 
broker,  his  relation  to  a  principal  Is 
not  affected  by  the  fact  that  In  ex- 
ecuting the  principal's  orders  he  as- 
sumes the  position  of  principal  to- 
ward those  with  whom  he  deals. 
Wllhlte  V.  Houston,  200  Fed.  890.  118 
CCA  642. 

[d]  A  broker  employed  to  aeU 

may  act  as  the  agent  of  the  pur- 
chaser also,  unless  hie  employment 
by  the  vendor  gives  him  discretion- 
ary authority.  PoUatscbek  v.  Good- 
win, 17  Misc.  687,  40  NTS  682. 

[e]  A  broker  having  a  onstomer 
daslrons  of  pwrobaslng  property  of  a 
particular  character  need  not.  before 
entering  Into  negotiations  to  secure 
the  agency  from  the  seller  to  pro- 
cure a  purchaser,  disclose  the  facts 
to  the  owner  that  he  haa  a  customer 
and  that  he  will  probably  effect  a 
sale,  as  no  relation  of  agency  exists 
between  the  broker  and  customer. 
Larson  v.  Tho  ma,  143  Iowa  838.  121 
NW  1059. 

60.  Ritchie  V.  Judd,  187  III.  458,  27 
NB  882. 

61.  Hd. — HoogewertC  Flack,  101 
Md.  871.  81  A  184. 

N.  T. — Prout  V.  Chisolm,  21  App. 
Dlv.  64,  47  NTS  876  (holding  that  It 
Is  wholly  immaterial  whether  In  fact 
the  customer  suffered  any  loss  or 
gain  by  the  broker's  failure  to  ex- 
ecute the  order). 

Or.— -Mellott  v.  Downing.  86  Or. 
218,  64  P  898. 

Bng. — Rothschild  v.  Brookman.  6 
Bllgh  N.  S.  166,  5  Reprint  273.  2  Dow 
&  CI.  188,  6  Reprint  699  [alC  3  81m. 
163,  6  EngCh  168,  67  Reprint  967}; 
Bostook  V.  Jardlne,  8  H.  ft  C.  700. 

Ont. — Sutherland  v.  Cox,  6  Ont.  606 
[^p  dism  16  Out.  A.  641,  24  CanLJ 

See  also  supra  I  84.  . 

[a]  Vnuunsv  of  ikaxas  on  tam^ 
paay  bookS<  An  actual  purchase  of 
shares  for  the  client  is  ahown  where 
It  appears  that  the  broker,  from  the 
time  of  the  purchase  until  a  subse- 
quent sale,  always  had  on  hand  the 
number  of  shares  of  that  particular 
stock  ready  to  deliver  on  payment  of 
the  price.  It  not  being  necessary  that 
the  shares  should  have  been  actually 
transferred  on  the  books  of  the  com- 
pany to  the  client  or  the  broker, 
von  Duzen-Harrlngton  Co.  v.  Mor- 
ton, 40  CanLJ  43. 

[b]  The  fact  that  a  atookbroker 
has  not  poaaesslon  of  all  shares  of 
stock  he  has  undertaken  to  purchase 
for  customers  Is  evidence  that  all  of 
hlB  purported  purchases  were  not 


together,  with  no  inmuistent  duties,  he  may  aet 

for  both  parties." 

After  termination  of  the  agency  for  one  person 
a  broker  may  act  for  another  adversely  interested 
without  breach  of  trust  as  to  the  former."* 

41}  4.  Fictitioas  TransactioiiB.  It  is  a  fraud 
for  a  broker  to  make  only  fictitious  purchases  and 
sates  and  report  them  to  the  principal  as  genuine^ 
and  in  case  he  does  so  the  principal  may  recover 
back  any  deposits  he  may  have  made  with  the 
broker;*"  and  it  is  not  necessary  for  the  client,  in 
order  to  recover,  to  show  that  all  of  the  transac- 
tions reported  were  fictitious. 

[$  42]  5.  Fraud  of  Snbagent  A  broker  is  ordi- 
narily liable  for  the  ttwA  of  a  sabagent  employed 
by  him." 

[t  43]   E.  EstQppeL**  Either  the  principal"  or 

real,  and  that  some  deliveries  hav* 
not  been  made  to  him.  Oreon  t. 
Corey,  210  Maaa.  636,  97  NB  70. 

6S.  Prout  V.  Chisolm,  21  App.  Dlv. 
64.  47  NTS  876. 

63.  Alford  V.  Creagb,  7  Ala.  A.  368. 
68  S  254:  Barnard  v.  Coffin,  141  Mass. 
37.  6  NB  364,  55  AmR  443  (holding 
that,  where  brokers  employed  to  sell 
land  employ  a  subagent  to  find  a 
customer,  and  he  obtains  from  tho 
customer  a  larger  sum  than  he  re- 
turns to  the  brokers,  the  latter  are 
liable  to  the  principal  for  the  amount 


fraudulently  withheld  by  the'  sub- 
agent,  although  they  had  no  knowl- 
edge of  his  fraud):  Kilmer  v.  Hutton, 
131  App.  Dlv.  625,  116  NTS  127; 
Ingersoll  v.  Cunningham,  95  App. 
Dlv.  671,  88  NTS  711:  Wolff  v.  Lock- 
wood,  70  App.  Dlv.  B«9,  76  NTS  605 
(where  the  broker's  agent  sent  In 
flctltlouB  orders  In  the  client's 
name):  Blwell  v.  Chamberlain,  16  N. 
T.  Super.  230,  17  K.  T.  Super.  820 
[aft  31  N.  T.  61ll;  Bolton  v.  HoDou- 
gall,  20  Que.  K.  B.  644. 

64,  See  generally  Bstoppel  [16 
Cyc  671  et  seq]. 

-  es.  Mcpherson  v.  Tucker,  2  Ky. 
pp.  244:  Bartleson  v.  Vanderhoft,  96 
Wnn.  184,  104  NW  820  (holdlns  that 
an  owner  of  land  which  his  broker 
has  sold  cannot  recover  damages 
from  the  broker  for  fraud,  where  the 
owner,  knowing  of  a  resale  by  the 
vendee  and  suspecting  the  broker  of 
connivance  In  such  resale  at  an  ad- 
vance price,  refuses,  when  the  con- 
tract la  still  executory,  to  avail  him- 
self of  means  of  ascertaining  the 
truth  and  nevertheless  executes  the 
contract):  CHirlstensen  v.  Wooley,  41 
Mo.  A.  68  (holding  that,  where  a 
vendor  Institutes  a  suit  against  hla 
brokers  to  recover  a  part  of  the 
purchase  money  retained  bv  them  as 
commissions,  he  Is  estopped  to  allege 
the  Invalidity  of  the  sale  aa  a^lnst 
them);  Tlmpson  v.  Allen,  149  N.  T. 
613,  44  NB  171  (holding  that  a  broker 
was  protected  by  the  rule  that, 
when  one  of  two  innocent  persons 
must  suffer  from  the  act  of  a  third 

Eereon,  he  shall  sustain  the  loss  who 
as  enabled  the  third  person  to  do 
the  Injury):  Swee  v.  Newmann,  67 
Mlso.  605,  128  NTS  778  (holding  that 
a  payment  by  defendant  of  a  commis- 
sion to  procure  a  cancellation  of  the 
contract  for  an  exehnnge  of  prop- 
erty precludes  her  from  aaaertlng 
that  the  contract  waa  not  enforce- 
able, as  affecting  her  broker's  right 
to  eommlSBlon  nir  effecting  the 
contract).  See  alao  Andrews  v. 
Clark,  72  Md.  898,  80  A.  429  (where 
it  was  urged  that  the  principal  was 
negligent  in  dealing  with  the  broker's 
clerk  BO  as  to  estop  him  from  charg- 
ing the  broker  with  a  loss  occurring 
through  the  clerk's  fraud). 

[a]  Where  an  oral  promise  to  pay 
a  oonuulssion  for  a  sale  of  land  Is 
not  binding,  an  oral  promise  to  make 
the  contract  cannot  operate  as  an 
estoppel  to  deny  the  broker's  right 
to  a  commission,  since  the  broker 
has  no  right  to  rely  on  It.  Edwards 
V.  lAlrd,  22  Cal.  A.  898,  134  P  365. 
lb]    dna  - 
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the  broker**  may  be  estopped  by  his  repreaenta- 
tioDB  or  conduct  from  repudiating  a  ■  given  trans- 
action between  the  parties. 

[{44]  T.  Titie  to  Property  Fnrchased  or  Held 
by  Broker — ^1.  In  CkneraL  A  broker  has  no  title 
to  the  proceeds  of  a  bill  of  exchange  placed  in  his 
hands  with  which  to  purchase  property  for  a 
elient;"  nor  -has  he  any  title  to  property  placed 
with  him  for  sale,"  or  for  exchange." 

46]  2.  Stocks.  A  broker  who  has  advanced 
the  purchase  money  to  a  client  desiring  him  to 
buy  stock  has  the  right  to  take  the  title  in  his 


own  name,"  and  to  commingle  the  Mrtificates  with 
his  own;^*  and  if  a  broker  sells  stock  to  a  client 
for  cash,  and  the  client  through  fraud  secures 
possession  of  it  without  payment,  the  title  remains 
in  the  broker.'*  Ordinarily,  however,  the  title  to 
stock  bought  by  a  broker  for  a  client  on  mais^n" 
or  otherwise,"  whether  purchased  in  his  own  name 
or  not,'*  vests  in  the  client^  subject,  however,  to 
a  lien  for  the  payment  of  advances  and  commis- 
sions due  the  broker,  he  being  regarded  as  a 
pledgee  of  the  stock."  Consequently  if  the  broker 
subsequently  goes  into  bankruptcy  or  insolvency, 


■elf  to  bo  Um  ownw  of  tmI  wmp- 
wty,  and  by  written  agreement  ha« 
ansag.ed  a  broker  to  procure  a  pur- 
chaser. Is  estopped  to  assert.  In  a 
suit  by  the  broker  for  commissions, 
that  he  is,  not  in  fact  the  owner  of 
the  property.  Lopard  v.  Fritz,  46 
Ulsc.  620.  91  NY9  S. 

tc]  PmjuOlM  to  brokev^^Where 
roker,  after  the  expiration  of  his 
contract  for  the  sale  of  land,  orally 
Informs  the  owner  that  he  has  made 
a  contract  of  sale,  and  the  owner  au- 
thorises him  to  take  the  money  and 
acrees  to  sign  a  contract  the  next 
day,  but  nothing  more  Is  done  and 
the  sale  Is  not  consummated,  the 
owner  Is  not  thereby  estopped  to 
deny  the  broker's  right  to  a  commis- 
sion, since  the  broker  Is  not  misled 
to  act  to  his  prejudice  on  the  repre- 
sentation. Bdwards  v.  Laird.  22  Cal. 
A.  198,  184  P  S65. 

[d]  Objeetlon  to  aoooont^-— The 
fact  that  a  principal  pays  compound 
Interest  <diarged  by  his  broker  does 
not  neoessarily  bind  or  estop  him  to 
object  to  an  account  on  whltfli  the 
interest  has  been  compounded,  since 
such  voluntary  payment  merely 
raises  a  presumption  of  assent  which 
might  be  rebutted  by  circumstances 
showing  the  contrary.  Batterson  v. 
Raymond,  87  Misc.  229,  149  NTS  706 

tmod  as  to  other  matters  ICS  App. 
«v.  964,  160  NTS  1076]. 

66.  Matter  of  Flerson,  19  App. 
Dlv.  478,  46  NTS  657  (holding  that, 
where  a  stockbroker  makes  entries 
in  his  books  of  purchases  of  stocks 
for  hlB  clients,  and  renders  to  them 
statements  showing  that  he  has 
bought  and  holds  for  them  certain 
stocks,  giving  names,  prices,  and  the 
standing  of  the  account,  the  clients, 
believing  and  acting  on  such  state- 
ments, may  treat  them  as  true,  and 
the  broker  is  estopped  to  deny  them). 
But  see  Porter  v.  Wormser,  94  N.  T. 
431  (holding  that  the  fact  that  the 
heading  of  notices  of  sales  sent  by  a 
broker   to  his  principal  shows  the 

Eurchases  to  have  been  made  by  the 
roker  does  not  estop  the  broker 
from  showing,  In  an  action  for  an 
apcountlng,  that  the  sales  were  in 
fact  made  to  a  third  person,  and 
were  therefore  valid). 

67.  Boisblanc's  Succ,  32  La.  Ann. 
109. 

68.  Bickford  v.  Searles,  9  App. 
Dlv.  168.  41  NTS  148  (holding  that 
an  agreement  between  the  owner  of 
land  and  real  estate  agents  that  the 
agents  should  sell  the  property  and 
should  receive  half  the  profits  after 
the  owner  had  been  reimbursed  for 
the  original  price  and  expenses  gives 
the  agents  an  interest  only  In  the 
profits  of  the  land  sold,  and  not  In 
the  land  unsold). 

69.  L.lndheim  v.  Central  Nat. 
Realty,  etc..  Co.,  Ill  App.  Dlv.  275, 
97  NTS  619  (holding  that  a  broker, 
bringing  about  an  exchange  of  prop- 
erty between  the  owners  thereof, 
pursuant  to  an  agreement  with  one 
of  them  stipulating  that  the  latter 
will  pay  to  the  broker  certain  sums 
on  the  signing  of  the  contract,  on  the 
passing  of  the  title,  and  on  the  sale 
of  the  acquired  land,  has  no  title 
or  Interest  In  either  of  the  prop* 
ertles). 

70.  Horton  v.  Morgan,  19  N.  Y. 
170,  75  AmD  311  [aff  IS  N.  T.  Super. 


661;  Shiel  v.  Stoneham,  77  Misc.  126, 
136  NTS  1024:  "Wahl  v.  Tracy,  13» 
Wis.  688,  121  NW  660. 

71.  Shiel  V.  Stoneham,  77  Misc. 
126,  135  NTS  1024:  Wahl  v.  Tracy, 
139  Wis.  6S8,  121  NW  660.  See  also 
Infra  (46. 

78.  Hays  v.  Currle,  3  Sandf.  Ch. 
(N.  T.)  686. 

73.  Thomas  v.  Taggart,  209  U.  S. 
386,  28  set  619,  52  C  ed.  845  [aff 
149  Fed.  176,  79  CCA  124];  Katx  v. 
Nast,  187  Fed.  629,  109  CCA  296: 
Skiff  v.  Stoddard,  63  Conn.  198,  2« 
A  874,  28  A  104,  ll  L.RA  102:  Keller 
V.  Haleey,  202  N.  Y.  588,  95  NB  684; 
Le  Marchant  v.  Moore,  160  N.  Y.  209, 
44  NB  770;  Markham  v.  Jaudon,  41 


N.  T.  236  [rev  49  Barb.  4S2,  S  Ab^Pr 
NS  286];  Little  v.  MoClaln,  134  App. 
Div.  197,  118  NYS  916;  Strickland  v. 


Magoun,  119  J^p.  Dlv.  113,  104  NYS 
426  [aft  190  nT  Y.  B4B  mem,  83  NB 
1132  mem];  Rothschild  v.  Allen,  90 
App.  Dlv.  238,  8«  NYS  42  [aff  ISO 
NT  Y.  661  mem.  78  NB  1182  mem]; 
Matter  of  Plerson,  19  App.  Div.  478, 
16  NYS  667;  Taylor  v,  Ketohum,  28 
N.  Y.  Super.  607,  36  ^wPr  889; 
Andrews  v.  Gierke,  18  N.  T.  Super. 
686;  Shiel  v.  Stoneham,  77  Misc.  126. 
186  NYS  1024;  Tuetl  v.  Paine,  39 
Misc.  712,  80  NTS  966;  Lamprecht 
V,  State,  84  Oh.  St  82,  96  NB  666. 

[a]  "The  enatomer  baying  on 
margin  beo<niiea  owuor  of  Uie  stoek, 
although  the  broker  who  has  pur- 
chased It  for  him  can  hold  It  as  a 

filedga  for  advances  made  In  obtaln- 
ng  It  If  the  stock  so  purchased 
becomes  thereafter  worth  more  or 
less  than  the  purchase  price,  the 
gain  or  loss  Is  that  of  the  customer, 
who  is  also  entitled  to  credit  for  any 
dividends  which  may  accrue  thereon.^' 
Austin  V.  Hayden,  171  Mich.  38,  60, 
137  NW  817,  AnnCasl916B  894  and 
note. 

[b]  "The  OMdenAs  on  the  MonH- 
tlM  belonff  to  the  enstomer. — ^he 

customer  pays  Interest  upon  the  pur- 
chase price  and  Is  credited  with  in- 
terest upon  the  margins  deposited. 
He  has  the  right  at  any  time  to  with- 
draw his  excess  over  ten  per  cent  de- 
posited as  margin  with  the  broker. 
Upon  settlement  of  the  account  he 
receives  the  securities."  Richardson 
v.  Shaw,  209  U.  S.  866,  877,  28  SCt 
612,  62  L.  ed.  836,  14  AnnCas  981 
[an  147  Fed.  659,  77  CCA  643}. 

E  c]  ITeither  the  tlAt  of  the 
broker  to  repledfe  stow  oarried  on 
margin  for  a  customer,  nor  his  right 
to  sell  for  his  protection  when  the 
margin  Is  exhausted,  alters  the  rela- 
tion of  the  parties,  is  Inconsistent 
with  the  customer's  ownership,  or 
converts  the  broker  Into  the  owner 
of  the  stock.  Richardson  v.  Shaw, 
209  U.  S.  865.  28  SCt  612.  62  L. 
ed.  836,  14  AnnCas  981  and  note  [alt 
147  Fed.  669.  77  CCA  643]. 

74.  aorman  v.  Littlefleld,  229  U.  S. 
19,  33  SCt  690,  67  L  ed.  1047  [rev 
184  Fed.  454.  106  CCA  636];  Hunt  v. 
Marquand,  109  App.  Div.  729,  96  NYS 
646;  Nourse  v.  Prime,  4  Johns.  Ch. 
(N.  Y.)  490,  8  AraD  606;  Joecken  v. 
Cuyahoga,  etc..  Banking  Co.,  24  Oh. 
Cir.  Ct.  006  (holding  that,  where  a 
broker  and  member  of  the  stock  ex- 
change, holding  stock  indorsed  in 
blank  with  instructions  to  sell  for 
the  best  price  obtainable,  offers  It 
on  the  extmange  and  It  is  bid  off  by 


another  broker  and  member  who  p&re 
for  It  with  his  own  check,  stating 
that  he  is  buying  for  another,  but 
not  disclosing  his  principal's  name, 
and  then  delivers  the  stock  to  hia 
principal,  the  purchasing  broker  is 
not  at  any  time  the  legal  or  eaolUble 
owner  of  such  stock,  nor  subject  to 
a  stockholder's  statutory  UabUity 
thereon):  Wahl  v.  Tracy,  18*  Wia 
668,  121  NW  660  (holding  that,  when 
a  broker  purchases  stow  tor  a  cus- 
tomer for  cash  paid  to  the  broker 
for  that  purpose,  the  stocks  while  hi 
the  broker's  possession  are  free  from 
liability  to  the  broiler's  general 
creditors,  and  the  broker  cannot  dis- 
pose of  them  to  one  having  knowl- 
edge of  the  customer's  rights,  nor 
even  to  an  innocent  purchaser,  with- 
out the  broker's  subjecting  himself 
to  penal  liability). 

{a]  SBbsaanent  sales  br  broker.— 
A  broker  who  buys  stocks  for  bis 
principal  and  also  on  his  own  ac- 
count, and  afterward  sells  a  part  and 
uses  the  proceeds,  will  be  presumed 
to  have  sold  from  his  own  portion, 
and  the  principal  may  claim  tliat  re- 
maining. Harding  v.  Field,  1  App. 
Dlv.  891.  87  NYS  399. 

75.  Lamprecht  v.  State,  84  Oh.  St 
32,  96  NE  666. 

76.  U.  S. — Thomas  v.  Taggart,  209 
U.  S.  886,  28  SCt  619,  62  L.  ed.  8iS 
[aff  149  Fed.  176.  79  CCA  124};  Rich- 
ardson V.  Shaw,  209  U.  S.  366,  334, 
28  SCt  612,  62  L.  ed.  836,  14  AnnCas 
981  [aff  147  Fed.  669,  77  CCA  «41] 
(where  the  court  said:  "Atthough 
the  broker  may  not  be  strictly  a 
pledgee,  as  understood  at  common 
law,  he  Is,  essentially,  a  pledgee  and 
not  the  owner  of  the  stock");  Kati 
V.  Nast,  187  Fed.  529,  109  CCA  295. 

111. — Schaefer  v.  Dickinson.  141  III. 
A.  284. 

Ky. — ^Worthlnghm  t.  Cmtc^er.  4 
Ky.  Op.  436. 

Mich.— Austin  T.  Hayden,  171  Mlcb. 
38,  187  NW  317,  AnnCaslflSB  »4 

and  note. 

■  N.  Y. — In  re  Mercantile  Trust  Co.. 
210  N.  Y.  88.  103  NK  SSi  [mod  161 
App.  Dlv.  224,  141  NYS  460]:  Keeler 
V.  Halsey,  208  N.  Y.  688,  96  kE  S34: 
Mullen  V.  (iulnlan,  196  N.  T.  109.  I' 
NB  1078,  24  LRANS  611;  Content 
V.  Banner.  184  N.  T.  121,  76  NE  911, 
6  AnnCas  106:  Qlllett  v.  Whiting,  120 
N.  Y.  402,  24  NE  790:  Baker  v.  Drake, 
66  N.  Y.  S18,  23  AmR  80;  Stenton  v. 
Jerome.  64  N.  Y.  480;  Markham  v. 
Jaudon,  41  N.  Y.  235  [rev  49  Barb. 
462,  8  AbbPrNS  286]:  Mclntyre  v. 
Whitney,  189  App.  Dlv.  557,  124 
NTS  234  [aff  201  N.  T.  626  mem,  H 
NE  1096  mem];  Little  v.  McClaln. 
134  App.  Dlv.  197.  118  NTS  31« 
(holding  that  the  customer  becomes 
the  broker's  debtor  for  the  unpaid 
balance  of  the  purchase  prlca  the 
stock  remaining  In  the  possession  of 
the  broker  as  if  pledged  to  him  u 
security  therefor);  Clappe  v.  Taylor. 
126  App.  Dlv.  605,  109  NYS  107!: 
Rothchlld  v.  Allen,  90  App.  Div.  333, 
86  NTS  42  (aff  180  N.  T.  6S1  m«n. 
73  NE  1132  mem]i«  Andrews  v.  Gierke, 
16  N.  T.  Super.  586. 

Oh. — Lamprecht  v.  State,  84  Oh- 
St.  32,  95  NE  656. 

Pa.— Sproul  V.  Sloan,  241  Pa  SSI. 
88  A  601.  AnnCaslOlSB  941;  Barbour 
V.  Sproul,  239  Pa.  171,  88  A  714  (also 
subject  to  a  Hen  of  a  subbroker). 


For  tater  oases,  OoTolopmssta  and  ohaagsa  in  the  law  see  cumulative  Annotations,  game  title, 
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the  client  may  redeem  the  Btocke  from  the  assignee 
or  receiver,"  or  if  he  has  paid  for  them  in  full, 
they,  or  their  proceeds,  should  be  turned  over  to 
him.  But  where  the  stocks  have  been  pledged  by 
the  brokOT  to  a  third  person,  one  claiming  to  be  the 
owner  thereof  must  identify  the  same  before  he 
can  enforce  a  right  to  redeem  them;"  and  in  <Hfder 
that  a  customer  who  has  delivered  stooks  to  the 
broker  may  reclaim  similar  stocks  from  the  trustee 
in  bankmptcy,  he  must  show  that  after'  soeh  de- 
livery the  broker  eontinnously  had  on  hand  a 
Baffieimt  amount  of  the  aame  stoeka  to  cover  hia 
claim." 

46]    O.  DeUvary  of  Property  PnrehMed  by 


Broker.  Where  a  broker  buys  stock  for  a  client, 
it  is  his  duty  to  deliver  the  same  to  him  on  demand 
on  payment  or  tender  of  the  sum  due  him  thereon, 
and  the  refusal  of  such  a  demand  constitutea  a 
conversion.'^  But  until  there  is  a  demand  and  pay- 
ment or  tender  by  the  client,  the  broker  baa  ^e 
right  to  retain  the  stock  in  his  own  name,  uniden- 
tified and  unseparated}"^  and  he  may  use  it  as  the 
neeessities  of  his  busineas  may  require,  pfrovided 
he  keeps  at  all  times  in  his  possession  or  under 
his  control  an  equal  amount  of  nmilar  stodk  in 
such  condition  that  the  customer  may  at  any  time 
obtain  possession  thereof  on  payment  of  the  amount 
due  thereon  from  him  to  the  broker.**   Unless  he 


R.  I.— United  Nat  Bank  v,  Tappan, 
13  R.  I.  1.  79  A  946. 

Ont. — Buchan  v.  Newell,  29  Out, 
L.  508,  5  OntWN  266  (holding  that 
&  broker  has  a  Hen  for  advances  on 
his  client's  stocks,  but  has  no  right 
to  sell  them). 

[a]  *Tta«  lirokw  acta  bi  a  thr**- 
fOH  relation:  nrst,  in  purchaaing  the 
■lock  he  Is  an  agent;  then.  In  ad- 
nnclng  money  for  the  purchase,  he 
becomes  a  creditor:  and,  Anally,  In 
holding  the  stock  to  secure  the  ad- 
nnces  made,  he  becomes  a  pledgee 
of  It.  It  does  not  matter  that  the 
acinal  jtosseaslon  of  the  stock  was 
never  in  the  customer.  The  form  of 
a  delivery  of  the  stock  to  the  cus- 
tomer, and  a  redelivery  by  him  to 
tbf  broker,  would  have  constituted 
a  strict,  formal  pledge.  But  this 
delivery  and  redelivery  would  leave 
the  i»rtleB  in  precisely  the  same 
situation  thej  are  In  when,  waiving 
tk)s  fommltiy,  the  broker  retains 
the  certfflcates  as  security  for  the 
advance.  The  contract  la  In  spirit 
and  effect,  if  not  technically  and  In 
form,  a  contract  of  pledge,  and  la 

Kvemed  by  the  law  of  pledges." 
nes  Pledsea  fSd  ed)  i  4H  ^uot 
Umprecht  v.  State,  84  Oh.  St  32. 
41.  »B  NB  S&6].  To  same  effect 
Harkham  v.  Jaudan,  41  N.  T.  23B, 
140  [quot  Rloharson  v.  Shaw.  209 
tJ.  S.  365,  874,  28  SCt  512,  E8  1.  ed. 
83S]. 

[b]  Bxoept  to  the  axtaat  of  the 
tnAaifs  UsB  for  advaaaaa  tha  stock 
belongs  to  the  eustomer  and  the 
broker  baa  no  interest  therein.  Shlel 
V.  Stoneham.  77  Hlsc  126,  13B  NTS 
1624. 

[c]  Xa  Maasaohwtta  (1)  the  re- 
lation between  brokers,  selling  the 
proiMTty  of  their  customem,  and 
the  customers  is.  In  the  absence  of 

aeelal  circumstances,  merely  that 
debtor  and  creditor,  and  not  a 
lldoclary  relation.  Furber  v.  Dane, 
204  Mass.  412,  90  NE  869,  27  LRA 
NS  808.  <2)  The  usual  relations 
between  a  broker  and  a  customer  for 
whom  he  has  purchased  stock  on  a 
margin  are  not  those  of  pledgee  and 
pledgor,  but  of  parties  to  an  execu- 
tory contract  for  the  sale  and  pur- 
chase of  the  stock,  undSr  which  the 
broker  ts  bound  to  deliver  the  stock 
purchased  on  demand  and  payment 
of  the  amount  due  thereon,  and  Is 
entitled  to  claim  payment  on  a  ten- 
der of  the  stock  after  reasonable 
notice  to  the  purchaser.  In  re 
Swift  IDS  Fed.  493.  5  AmBankr  493 
faff  112  Fed.  315,  50  CCA  264.  7  Am 
Bankr  374];  Covell  v.  Loud,  135 
Mass.  41.  46  AmR  446.  (3)  The  legal 
title  to  the  stocks  Is  In  the  broker, 
and  this  fact  does  not  conflict  with 
Rev.  L.  c  99  I  4,  treating  the  broker, 
not  as  a  party  to  the  contract  to  buy 
and  selL  but  as  one  employed  to  buy 
and  sell  on  tha  customer's  behalf. 
Chase  V.  Boston,  180  Mass.  468,  62 
NB  10S9. 

[d]  Where  oottcoi  broken  por- 

oottom  for  future  dellverr 
OB  margin  held  an  aaslgunent  of 

the  contract  for  the  delivery  of  the 
cotton  as  collateral  security  for  their 
advances,  the  relation  of  the  parties, 
aa  far  as  concerned  the  duty  to  give 
notice  before  selling,  was  that  of 
pwdgor  and  pledgee,  aince  an  assign- 


ment of  a  contract  of  sale  for  future 
delivery  operates  in  equity  as  a  con- 
tract for  a  pledge  before  the  day 
flxed  for  delivery,  and  "after  that 
date  as  an  actual  transfer  ef  the 
thing  sold,  especially  where  the  con- 
tract was  not  only  made  to  .be  as- 
signed and  transferred  but  was  also 
held  by  the  brokers  subject  to  sale 
and  was  sold  by  them.  Smith  v. 
Craig,  211  N.  Y.  46S,  106  NK  798, 
AnnCa8l915B  937. 

[e]  Sealh  ot  olient;  rtoelng  m- 
oonnt. — ^Where  there  Is  a  running 
account  between  a  broker  and  hie 
client,  and  the  client  dies,  the  ac- 
count may  be  closed  by  the  broker 
at  once,  whether  ha  is  a  member  of 
the  stock  exchange  or  not;  if  he  Is 
unable  to  sell  the  shares  he  may 
take  them  over  himself  at  a  proper 
valuation,  provided  that  he  does  not 
thereby  prejudice  his  client's  es- 
tate, although  the  legal  personal 
representative  of  the  client  may 
bring  an  action  to  set  aside  the 
transaction  and  to  redeem.  In  re 
Flnlay,  [1913]  1  Ch.  665. 

rr.  Gorman  v.  LlttleAeld.  229  U. 
8.  19.  33  SCt  690,  67  L.  ed.  1047  [rev 
184  Fed.  454,  lOC  CCA  6161;  In  re 
Bolllnir  147  Fed.  78«,  17  AmBankr 
399  [ait  152  Fed.. 1022  mem,  82  CCA 
667]:  Skiff  V.  Stoddard,  63  Conn.  198, 

26  A  874,  28  A  104.  21  LRA  102: 
Chamberlain  v.  Oraenleaf,  4  AbbN 
Cas  <N.  Y.)  178.  See  :al*o  Bank- 
ruptcy J  218. 

[a]  UMKttBaaUom  of  atoAa^^Be- 
fore  the  stoak  can  be  redeemed.  It 
must  be  tdentlded,  either  by  showing 
that  particular  fwrtlflcates  were  be- 
ing carried  for  the  customer  by  the 
broker,  or  that  the  stock  carried  was 
sufliclent  for  all  customera.  Skiff  v. 
Stoddard.  63  Conn.  198.  26  A  874,  28 
A  104,  21  LRA  102;  ChamberUIn  v. 
Oreenleaf,  4  AbbNCas  <N.  Y.)  178. 

[b]  iMff*  of  atoek  bj  broker*— 
The  customer  Is  entitled,  as  against 
the  broker's  assignee  or  receiver,  to 
any  excess  in  the'  proceeds  of  the 
stock  over  the  amount  due  a  pledgee 
of  the  broker.  Le  Marchant  v. 
Moore,  79  Hun  352.  29  NYS  484  [aft 
150  N.  Y.  209.  44  NB  770];  Wlllard 
V.  White,  56  Hun  681,  10  NYS  170; 
Chamberlain  v.  Oreenleaf,  4  AbbN 
Cas   (N.  Y.)  178. 

78.  Gorman  v.  Littlefleld,  229 
U.  S.  19,  33  SCt  690,  57  L.  ed.  1047 
[rev  184  Fed.  464,  106  CCA  636]; 
In  re  Brown,  189  Fed.  448;  In  re 
Brown.  176  Fed.  769,  99  CCA  846;  In 
re  Graff,  11?  Fed.  343,  8  AmBankr 
744.    See  also  Bankruptcy  S  218. 

[a]  Honey  Intrwrted  to  a  broker 
for  the  porohase  of  stooks,  but 
which  has  not  been  so  Invested,  may 
be  reclaimed  from  the  trustee.  In 
re  Brown,  189  Fed.  440. 

TS.    In  re  Carothere,  192  Fed.  691, 

27  AmBankr  603. 

80.  In  re  Brown,  189  Fed.  432 
[rev  on  other  grounds  192  Fed.  30, 
113  CCA  354]. 

81.  HoogewerPf  v.  Flack.  101  Md. 
371,  61  A  184:  Mayer  v.  Monso,  161 
App.  Div.  866,  137  NTS  616;  Strick- 
land v.  Magoun,  119  Apn.  Dfv.  113, 
104  NTS  426  [aff  190  N.  T.  545  mem. 
83  NE  1132  mem];  Rothschild  v. 
Allen,  90  App.  Div.  233,  86  NYS  42 
[aff  180  N.  T.  681  mem.  78  NB  1182 
mem]  (holding  that,  where  brokers 


sell  stock  to  a  customer  on  margin, 
their  failure  to  deliver  the  stock  on 
demand  by  the  customer  operates  as 
a  conversion  thereof;  and  that  the 
fact  that  those  to  whom  stock  has 
been  pledged  by  a  broker  who  had 
sold  the  Btock  on  margin  to  a  cus- 
tomer exercised  their  legal  right  In 
selling  such  stock  on  suspension  of 
business  by  the  broker  does  not  re- 
lieve the  broker  from  his  obliga- 
tion to  deliver  the  stock  on  demand 
therefor  by  the  customer):  Lam- 
precht  V.  SUte,  84  Oh.  St.  82,  95  NB 
666.  But  see  McBwen  v.  Woods,  11 
Q.  B.  18,  68  ECL  13,  116  Reprint  379 
(where  the  broker,  without  any  fault 
on  his  part  was  unable  to  make  de- 
livery when  demanded). 

[a]  Vayment  or  tender  neoeesary. 
—A  client  purchasing  stock  throu^ 
a  broker  cannot  demand  delivery  of 
the  stook  until  he  has  paid  or  ten- 
dered the  sum  paid  therefor  by  the 
broker.  Weir  v.  Dwyer,  62  Misc. 
7.  114  NTS  528. 

Ib]  Waiver  of  AeUwrr^Where 
iroker  buys  stock  for  his  princi- 
pal, and  the  principal  before  receiv- 
ing it  enters  the  Broker  to  sell  It 
again  on  the  principal's  account,  It 
amounts  to  a  waiver  of  any  delivery 
or  tender  of  the  atock  by  the  broker 
to  the  prlnclpaL  Cahlll  v.  Hlrsch- 
man.  6  Nev.  S7. 

Ccl  Belar  ba  ««ttVMT,i— A  stock- 
broker who  gives  his  Client  speedy 
notice  of  the  purchase  of  shares  of 
stock  for  him  Is  not  answerable.  In 
the  abBence*of  damage  to  his  client 
for  a  delay  in  the  delivery  of  the 
stock  certlltcate,  where  the  latter 
could  have  dealt  with  the  shares  and 
negotiated  them  on  the  strength  of 
such  notice,  and  the  delay  fn  the 
delivery  of  the  certificate  was  due 
to  the  conduct  of  a  competent  broker 
employed  by  the  flrst  broker  with 
the  Implied  consent  of  the  client,  to 
purchase  the  shares  In  another  city. 
Buchan  v.  Newell,  29  Ont  L.  508, 
16  DomLR  437,  5  OntWN  266. 

82.  Wahl  V.  Tracy,  189  Wis.  668, 
121  NW  660. 

[a]  Duty  of  broker  to  tender 
shares  to  oUent  according  to  the 
rules  of  the  stock  exchange  see 
Benjamin  v.  Bamett,  19  T.  L.  R.  564. 

83.  U.  S. — Sexton  v.  Kesaler,  226 
U.  S.  90,  32  SCt  657,  66  L.  ed.  995. 

Md. — Hoogewerft  v.  Flack,  101  Md. 
371.  61  A  184:  Worthington  v.  Tor- 
mey.  34  Md.  182. 

Mass. — Greene  v.  Corey,  210  Mass. 
686,  97  NE  70  (holding  that  a  broker 
who  undertakes  to  purchase  stocks 
for  a  customer  must  have  under  his 
control  the  stocks  which  the  cus- 
tomer is  entitled  to  receive  on  pay- 
ment, free  from  the  demands  of 
other  customers,  so  that  purchases 
and  sales  for  various  customers  can- 
not be  set  off  against  each  other  In 
determining  whether  the  broker  has 
fulfilled  his  agreement  to  purchase 
for  a  particular  customer,  unless 
both  of  the  transactions  set  off  are 
real). 

MIch.-^Austln  v.  Hayden,  171 
Mtch.  38,  IS?  NW  817.  AnnCasl915B 
894  and  note. 

N.  Y.— Taussig  v.  Hart,  58  N.  T. 
425  (holding  that  this  obligation  Is 
the  same  whether  the  relation  of 
pledgor  and  pledgee  exists  between 
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has  especially  agreed  to  do  so,"*  the  broker  ia  not 
bound  to  keep  the  identical  shares  bought  for  the 
client  separate  from  the  mass  of  other  stock;  it 
is  sufficient  if  he  ke^s  on  hand  an  equal  number 
of  the  same  kind;""  and  this  rule  applies  to  pui^ 
chase  of  gold  on  mazgin.'* 

47]  E.  Fledge  or  Sale  of  Property  Purchased 
b7  Broker."  A  broker  who  has  bought  stock  for 
another  with  mon^  advanced  by  himself  and  who 
holds  it  in  his  own  name  may,  so  long  as  he  has  not 
been  paid  or  tendered  the  amount  of  his  advanoes, 


pledge  it  to  the  extent  of  his  lien  thereon  as  secu- 
rity for  his  own  debt  to  a  third  person  without 
being  guilty  of  conversion  or  breach  of  contract,** 
provided  the  broker  has  the  stock  under  his  con- 
trol, and  can  resume  possession  by  paying  the 
amount  borrowed  thereon.""  He  may  even  sell  the 
stock,  provided  he  keeps  on  hand  sufBeieut  similar 
stock  to  make  a  delivery  to  his  client.^  But  he 
is  guilty  of  conversion  if  he  pledges  the  stock  pur- 
chased for  an  amount  greater  than  the  amount  of 
his  Uen  thereon,*^  or  if  he  resells  or  otherwise 


the  parties,  or  whether  the  broker 
holds  the  stock  under  a  special  con- 
tract; and  that  where  a  stockbroker 
has  sold  the  stock  purchased  for  a 
customer,  failing  to  keep  enough 
stock  on  hand  to  meet  his  obliga- 
tion, a  subsequent  acquisition  i>y 
him  of  a  sufficient  amount  of  the 
stock  to  replace  that  which  he  held 
for  account  of  his  principal  does  not 
relieve  him  from  liability):  Strick- 
land V.  Magoun.  119  App.  t>lv.  113, 
104  NTS  425;  Rogers  v.  Gould.  6 
Hun  229;  Fisher  v.  Mechanics,  etc., 
Nat  Bank,  S9  Misc.  687,  163  NTS  786. 

Ont. — Clarkson  v.  Snider,  10  Ont. 
B61. 

[a]  The  hroksr^  whols  dntr  to 
Ills  enstoonsT,  In  the  case  of  a  pur- 
chase of  stocks  on  margin,  Is  either 
to  have  on  hand  or  under  tits  control 
the  stocks  which  he  Is  carrying  for 
his  customer;  but  he  Is  not  required 
to  do  both — that  is,  to  have  the 
amount  of  stocks  under  his  control 
and  also  an  equal  amount  on  hand, 
Mayer  v.  Monso,  161  App.  Dlv.  866, 
1S7  NTS  616. 

[b]  Where  a  brokur  agreslng 
Willi  a  oUent  to  puMhass  stoen  su- 
ploys  a  third  psssoa  to  make  the 
purchase,  and  the  broker  during  the 
time  the  transaction  la  In  progress 
has  sufflclent  money  to  his  credit 
with  Bucb  third  person  to  protect  the 
stock,  and  can  deliver  It  to  the 
client  whan  called  -for.  on  payment 
being  made,  the  broker'a  duty  la  per- 
formed, without  referenoe  to  whether 
the  money  he  receives  from  time  to 
time  from  the  olluit  Is  paid  over  to 
the  third  person.  Hoogewerft  v. 
Flack,  101  Md.  371,  61  A  134. 

[c]  A  "baekst  shop"  opsmtor 
cannot  be  liable  as  for  converting 
stock  which  Is  never  In  his  or  plaln- 
tlfTs  possession.  Ooodspeea  v. 
Bmlth,  1S2  Mich.  641,  127  NW  818. 

[d]  Brokers  who  are  la  a  pool 
agreamsnt  with  other  brokers  to 
carry  certain  stocK  for  customers, 
by  the  term*  of  which  the  control 
of  the  stock  Is  to  be  left  In  the  con- 
trol of  a  manager,  may,  notwith- 
standing such  agreement,  contract 
with  a,  customer  to  purchase  and 
carry  the  pool  stock  subject  to  his 
order,  Rldgely  v.  Taylor,  107  App. 
Dlv.  265,  94   NTS  1089. 

84.  Levy  v.  Ix>eb,  86'N.  T.  366. 

85.  U.  S.—Oorman  v.  Llttlefleld, 
229  U.  S.  19,  83  SCt  690,  67  L.  ed. 
1047:  In  r«  Brown,  183  Fed.  861. 

Md. — Price  v.  Gover,  40  Md.  102; 
Worthlngton  v.  Tormey,  34  Md.  182. 

Nev.— B<qrlan  v.  Huguet,  8  Nev. 
846. 

N.  T. — In  re  Mercantile  Trust  Co., 
210  N.  T.  83.  108  NE  884  [mod  16< 
App.  Div.  224.  141  NTS  460]:  Stew- 
art V.  Drake,  46  _N.  T.  449;  Horton 
v.  Morgan,  19  N.  T,  170,  76  AmD  811 
and  note;  Mayer  V.  Monzo,  151  App. 
Dlv.  866,  1S7  NTS  «1«:  Sprague  v. 
Currie,  133  App.  Dlv.  18.  117  NTS 
481;  Helm  v.  Ennis,  109  App.  Dlv.  42. 
96  NTS  1040;  Harding  v.  Field.  1 
App.  Dlv.  391,  87  NTS  399;  Fisher 
V.  Mechanics',  etc..  Nat.  Bank.  89 
Misc.  587,  153  NTS  786;  Shlel  V. 
Stoneham.  77  Misc.  185.  13S  NTS 
1024;  Nourse  v.  Prime,  4  Johns.  Ch. 
490.  8  AmD  606. 

Oh. — Lamprecht  v.  State,  84  Oh. 
St.   32.  95  NE  666. 

Wis. — Wahl  V.  Tracy.  139  Wis. 
663.  121  NW  660. 

Ont. — ^Amea  v.  Conmee,  10  Ont.  li. 


169,  6  OntWR  69  [diam  app  4  OntWR 
460,  and  app  dism  12  Ont.  L.  436,  8 
OntWR  387];  Ussher  v.  Simpson,  18 
OntWR  286. 

See  also  Bankruptcy  9  218. 

"When  a  broker  agrees  to  carry 
stock  for  a  customer  he  may  buy 
stocks  to*  flll  several  orders  in  a 
lump;  he  may  increase  his  single 
purchase  by  stock  of  the  same  kind 
that  be  wants  for  himself:  he  may 
pledge  the  whole  block  thus  pur- 
chased for  what  sum  he  likes,  or  de- 
liver it  all  In  satisfaction  of  later 
orders,  and  he  may  satisfy  the 
earlier  customer  with  any  stock  that 
he  has  on  hand  or  that  he  buys  when 
the  time  for  delivery  comes."  Sex- 
ton V.  Kessler,  225  U.  S.  90.  97,  32 
SCt  657.  66  L.  ed.  995. 

[a]  There  Is  no  samiarft  to 
•Itarea  of  oozporate  stock  (l)  pur- 
chased In  the  market  and  held  by  a 
broker  for  the  benefit  of  his  cus- 
tomer. Richardson  v.  Shaw,  209 
U.  S.  366,  28  SCt  612.  52  L.  ed.  836, 
14  AnnCas  981  and  note;  In  re 
Brown,  171  Fed.  264.  (2)  "While 
the  property  right  of  the  customers 
must  be  preserved,  the  certificate — 
as  'not  the  property  Itself,  but  the 
evidence  of  property  In  the  shares' 
— ^may  be  treated  as  Interchangeable 
In  the  hands  of  the  broker,  so  that 
an  equivalent  amount  of  shares 
under  his  control  meets  the  require- 
ments of  the  contract."  Katz  v. 
Nast.  187  Fed.  629,  636,  109  CCA  296. 

(bj  WlMve  a  outonsr  leaves 
aloek  la  tiia  haads  of  a  hcoker  as 
eoUateraa  security  for  a  balance  due 
on  its  purchase  price,  a  qualified  re- 
lation of  pledgor  and  pledgee  exists, 
so  that  the  broker,  while  he  la  not 
compelled  to  retain  in  bis  posses- 
sion the  identical  stock  purchased 
on  his  customer's  order,  must  have 
In  his  possession  or  under  his  control 
an  amount  of  the  stock  in  question 
equal  to  that  purchased  which  he 
can  deliver  to  the  customer  when 
the  account  Is  closed.  Strickland  v. 
Magoun,  119  App.  Dlv.  lit.  104  NTS 
426  [aff  190  N.  Y.  546  mem,  88  NK 
1132  mem}. 

SO.  Patterson  v.  Keys,  1  Cine. 
Super.   <Oh.}  94. 

87.  wghta  ofi  Pledgee  against 
principal  see  Infra  I  147.  Principal 
where  blank  transfer  of  stock  lodged 
with  broker  is  fraudulently  filled  In 
by  him  and  transferred  see  Corpora- 
tlona  [10  Cyo  627  note  16]. 

88.  tJ.  S.— Thomas  v.  Taegart, 
209  U.  S.  386.  28  SCt  E19,  62  L.  ed. 
846  [aft  149  Fed.  176.  79  CCA  124]; 
In  re  Swift,  106  Fad.  493  (holding 
that  a  broker  may  pledge  stock  pur- 
chased for  his  customer  for  his  own 
debt  without  being  guilty  of  con- 
version or  breach  of  contract,  until 
a  demand  has  been  made  by  the  cus- 
tomer and  refused). 

Mass. — Wood  V.  Hayea.  16  Oray  376. 

Mich.— Austin  V.  Hayden,  171 
Mich.  8S,  137  NW  817.  AnnCaal916B 
894  and  note  (holding  that  a  stock- 
broker purchasing  stock  on  margin 
for  customers  may  pledge  such  stock 
en  bloc,  with  other  stock,  for  the 
puriKHie  of  obtaining  capital  required 
to  carry  the  customer's  purchases). 

N.  T.— Ls  Marchant  v.Voore,  160 
N.  T.  209,  44  NE  770:  Mayer  \«. 
Monso,  161  App.  Dlv.  866,  187  NTS 
616:  Wlllard  v.  White,  56  Hun  581, 
10  NTS  170:  Chamberlain  v.  Oreen- 
leaf,  4  AbbNCaa  178. 


Can. — Clarke  v.  Balllle,  45  Can. 
S.  C.  60,  AnnCaal912B  548  [dIsm  app 
20  Ont.  L.  611,  16  OntWR  6911; 
Conmee  v.  Securities  Holding  Co..  S% 
Can.  S.  C.  601  [allowing  app  12  Ont. 
L.  485]  (holding  that  the  brokers 
had  no  right  to  hypothecate  the 
ahares  of  others  for  a  greater  sum 
than  was  due  from  the  principal 
unleaa  they  had  an  agreement  with 
the  pledgee  whereby  they  could  be 
released  on  payment  of  such  sum). 

Ont.— Mathers  v.  Royal  Bank  of 
Canada.  29  Ont  L.  Ul.  14  DomLB 
27.  14  OntWN  1481. 

[a]  "tt  is  eattled  that  a  broker 
who  Duya  stocks  for  a  customer  upon 
margin,  and  to  whom  the  customer 
still  owes  a  part  of  the  purchase 
price,  is  enUtled  to  pledge  the  storks 
so  bought  for  so  much  of  the  pur- 
chase price  as  bis  customer  still 
owes."  Mayer  v.  Monzo,  151  App. 
Dlv.  866.  868.  187  NTS  616. 

[b]  Blglit  of  onstonsr  to  othar 
stocks  In  anbstltntloa. — Customers 
of  a  broker  who  has  bought  stocks 
for  them,  and  thereafter  pledged 
them  to  secure  loans  to  himself,  are 
not  entitled  to  other  stocks  owne^ 
by  the  broker.  Chamberlain  v. 
(Jreenleaf,  4  AbbNCaa  <N.  T.)  ITS 

[c1  Prlorltles.^<l)  The  burden 
of  discharging  a  pledge  of  stocks  be- 
longing to  different  persons,  made  by 
brokers  with  implied  authority  from 
their  customers  from  whom  the 
brokers  themselves  hold  the  stock 
in  pledge  while  carrying  It  on 
margin.  Is  to  be  averaged  among  all 
the  stocks  Included  In  the  pledge, 
on  the  brokers  becoming  Insolvent 
Skiff  v.  Stoddard,  63  Conn.  198.  21 
A  874.  28  A  104.  21  LRA  102.  C) 
The  fact  that  a  particular  customer 
ftiay  be  able  to  trace  the  stock  which 
belonged  to  him,  or  its  prooeedp, 
does  not  entitle  him  to  a  lien  on 
the  assets  of  the  brokers  superior 
to  that  or  other  customers  who  dealt 
on  the  same  basis.  Slllcocks  v.  GaU 
laudet,  66  Hun  522,  2t  NTS  652. 

89.  Mayer  v.  Monzo,  161  App.  Dlv. 
866.  137  NTS  616. 

•O.  Sexton  v.  Kessler.  226  U.  S. 
90,  82  SCt  657,  66  U  ed.  996  faff 
172  Fed.  635.  97  CCA  161.  40  LRANS 
639];  In  re  Brown,  183  Fed.  861; 
Price  V.  Gover,  40  Md.  102:  Caswell 
V.  Putnam,  120  N.  T.  16S,  24  NE 
287;  Small  v.  Housman,  168  App. 
Dlv.  126,  158  NTS  704.  See  alw 
supra  I  46. 

91.  McNeil  V.  New  York  Tenth 
Nat.  Bank.  46  N.  T,  326.  7  AmR  8*1; 
Mayer  v.  Monzo,  151  App.  Dlv.  S66. 
187  NTS  616:  Rothschild  V.  Allen,  M 
App.  Dlv.  233,  86  NTS  42  [aff  1!» 
N.  T.  561  mem,  78  NE  1132  mem]: 
Matter  of  Plereon,  19  App.  Dlv.  il^. 
46  NTS  667;  Dougl&a  v.  Carpenter. 
17  App.  Dlv.  329,  4S  NTS  219;  Sproul 
V.  Sloan,  241  Pa.  284,  88  A  501,  Ann 
Caal915B  941. 

[a]  nat  tb»  Immgtt  aoU  imKm, 
"when  carrying  stocks  for  cllenls 
we  rwerve  the  right  of  pledging  the 
same  In  raising  money  upon  them 
In  any  way  convenient-  to  us,"  does 
not  Justify  the  brokers  In  pledging 
the  stocks  for  a  sum  greater  than 
that  due  from  the  customer.  Con- 
mee V.  Securities  Holding  Co.,  3* 
Can.  S.  C.  601,  608  [allowing  app  1! 
OnL  L.  4861. 

[b]  Xm,  Oaaate  where  a  broker 
pledges   stock  as   security  for 
amount  greater  than  his  advances, 
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WB  the  Bto<^  in  a  manner  ineonststent  vith  the 
eostomer'B  ownership,  witfaont  retaining  control  of 
sofkient  rimilar  atoeki  bo  that  he  is  nnabte  to  make 
delivery  on  d^iand  and  a  tender  of  his  balance  of 
tte  price."  Sueh  conversion  precludes  the  stoek- 
brokra-  from  recovering  a  balance  dne  to  him  on 
the  stock  pnrehased,'*  and  the  customer  may  at 
once  rescind  and  recover  the  deposit  and  need  not 
ucept  the  tender  of  stock  thereafter  purchased  or 
acquired.**  The  broker  is  also  gruilty  of  eoaver- 
sion  if  he  pledges  stock  which  is  fnlly  paid  for  and 
left  with  hiin  for  transfer  or  safe-keying,''  as 
his  right  to  deal  with  stoek  as  his  own  whieh 
he  is  carrying  for  a  client  expires  with  his  Uen, 
and  any  such  ose  or  die^Kwition  after  the  client, 
has  discharged  his  indebtedness  to  him  is  a  con- 
veraion  of  the  stock."  The  receiver  of  a  broker 
vbn  has  pledged  his  client's  stock  has  no  right  to 
redeem  it  for  the  benefit  of  the  client  at  the  risk 
of  loss  to  the  general  creditors;  nor  is  it  his  duty 
to  redeem  upon  tender  by  the  client  of  the  price." 


whereby  he  makea  no  profit  and  the 
client  sufTers  no  loas,  he  la  not  liable 
as  for  a  conversion,  provided  that 
on  demand  ot  his  client  he  delfvere 
to  the  tatter  the  number  of  shares 
ordered  and  which  he  has  been  r-arry- 
ing  for  him.  Clarke  v.  Batllle,  45 
Can.  S.  C.  60.  AnnCasl912B  648 
[dism  app  20  Ont.  1*  611,  15  OntWR 

esn. 

M.  Kat«  V.  Naat,  187  Fed.  629. 
109  Ct^A  296:  Keller  v.  Halsey,  202 
N.  T.  58S,  95  NS  634;  Mullen  v. 
Quintan,  1*5  N.  Y.  109,  87  NB  1078, 
U  LRANS  511:  Content  v.  Banner, 
:84  N.  T,  121.  76  NB  913,  6  AnnCas 
ICS;  TausalB  v.  Hart,  58  N.  T.  426; 
Mayer  v.  Monao,  151  App.  Dlv.  866, 
137  NTS  616;  Relchard  v.  Hotton, 
148  App.  Dlv.  813,  138  NTS  44;  Kil- 
mer V.  Button,  181  App.  Dlv.  625. 
116  NTS  127  (holdlnj  that  corporate 
stock  Is  prima  facie  converted  by 
brokers,  where  one  to  whom  the  cer- 
tificates are  indorsed  delivers  them 
to  the  brokers'  employee  for  trans- 
fer to  the  Indorsee  on  the  corporate 
bnoVa,  and  In  transactions  between 
the  employee  and  the  brokers  he 
deals  with  the  stock  as  his  own, 
resulting  in  a  procurement  of  trans- 
fer to  the  brokers):  Rothschild  v. 
Allen,  90  App.  Dlv.  28S,  86  NTS  42 
[aff  180  N.  Y:  661  mem,  78  NE  1132 
mem];  Matter  of  Pierson,  19  App. 
Div.  478,  46  NTS  657;  Douglac  v. 
Carpenter.  17  App.  Dlv.  829,  45  NTS 
2!9;  Shiel  v.  Stoneham,  77  Misc.  125, 
135  NTS  1024:  Clarke  v.  Balllle, 
Can.  S.  C.  60,  AnnCa8l912B  54« 
fdism  app  20  Ont.  L.  611,  15  OntWR 
691 J ;  Ames  v.  Sutherland,  11  Ont. 
L.  417.  7  OntWR  118  Taff  9  Ont.  L. 
631];  Hutchinson  v.  Jaffray.  15  Ont 
WR  858  Idism  app  15  OntWR  417]. 

[a]  SelUiLff  atolan  oertUteatea  as 
eonvMTrion  itee  Burns  v.  Shoemaker, 
172  III.  A  290, 

93.  Sprout  V.  Sloan,  241  Pa.  284. 
88  A  501,  AnnCasl915B  941  (holding 
that,  where.  In  an  action  by  a  stock- 
broker for  tlje  t>alance  due  on  stock 
purchased  by  him  on  margin  for  de- 
fendant. It  appears  that  plaintiff 
has  unlawfully  hypothecated  the 
stock,  plaintiff  Is  not  entitled  to  re- 
cover, although  the  customer  suffers 
no  actual  damagre,  and  although  ^uch 
hypothecation  of  stock  Is  a  common 
usage  am  on  9  brokers), 

ML  Taussig  V.  Hart,  58  N.  T. 
425;  ShIel  V.  Stoneham,  77  Misc.  125, 
135  NTS  1024. 

9S.  Austin  V.  Hayden,  171  Mich. 
38,  137  NW  317,  AnnCaslOlEB  894 
and  note  (holding  that  for  a  stock- 
broker to  pledge  stock  In  his  hands 
fully  paid  for  and  left  with  him  for 
transfer  or  aafe-keeplnc  la  without 
color  of  ri^t,  frauaulen^  and 
criminal). 

1a]  ''WlMai  a  broker  pledffM  m 
atwai  to  Ua  lotm  at  a  buK 

19  c.  J,— iq 


onrltlM  laft  with  Uai  for  «af*-kMp- 
Inff  or  for  sale,  he  la  a  wrongdoer 
from  the  outset,  and.  while  the  bank 
may  have  the  right  to  hold  the  se- 
curities, the  claim  of  the  owner, 
upon  the  satisfaotlon  of  the  bank's 
demand.  Is  of  til*  highest  equity. 
On  the  other  hand,  wnan  a  broker, 
acting  under  the  authority  conferred 
upon  him  by  a  ouatomer,  hypothe- 
cates his  securities,  the  latter  may, 
upon  the  adjustment  of  his  account 
with  the  broker  and  the  termina- 
tion of  the  bank's  demand,  reclaim 
his  securities;  but,  as  he  has  no 
ground  for  complaining  that  his  se- 
curities were  pledged,  nls  rights  are 
clearly  Inferior  to  the  owner  whoso 
securities  were  wrongfully  hypothe- 
cated."   In  re  Ennis,  187  Fed.  720, 


Pa. 


722,  109  CCA  4«8. 

90.   Van  Voorhls  v.  Rea,  16S 
19,  25  A  800. 

&7.   Chamberlain  v.  Orewileaf,  4 

AbbNCaa  (N.  T.)  178, 
9S.  See  Infra  I  147. 
Might  of  general  llsB  oa  collateral 

see  infra  |  136. 

M.  Ling  V.  Malcom,  77  Conn.  517, 
59  A  698  (holding  that.  In  the  pur- 
chase and  sale  through  brokers  of 
stocka  on  margin,  the  customer's  col- 
lateral ofCerea  to  a  broker  to  meet 
necessary  margins,  ivhlch  Is  receiv- 
able under  the  rules  of  the  exchange 
to  meet  a  call  for  additional  margin, 
must  be  accepted  to  the  amount  of 
Its  market  vatue,  but  collateral  which 
Is  not  receivable  under  the  rules  of 
the  exchange  need  not  be  accepted 
In  the  absence  of  special  agreement 
to  the  contrary). 

1.  In  re  Ennls,  187  Fed.  720,  109 
CCA  468;  German  Sav,  Bank  v.  Ren- 
shaw,  78  Md.  475,  28  A  281;  Furber 
V.  Dane,  203  Mass.  108,  89  NK  227. 

Ca]  Wliare  a  broker  pledges  stock 
with  other  brokers  to  secur^  ad- 
vances, the  latter  may  repledge  the 
stock  to  enable  themselves  to  raf.se 
the  advances,  but  they  have  no  right 
to  sell  it  without  notice  to  the 
pledgor,  if  he  Is  not  In  default.  Mara 
v.  Cox,  6  Ont.  359, 

a.  In  re  Tracy,  191  Fed.  810,  12 
CCA  324  [rev  185  Fed.  844]  (holding 
that  a  broker  with  whom  a  customer 
has  deposited  securities  to  margin 
future  purchases  and  sales  has  no 
authority  to  pledge  such  securities 
unless  he  has  made  purchases  or 
sates  for  Hie  customer  on  which  he  is 
entitled  to  protection,  and  such  a 
pledge,  when  no  such  purchase  or 
sale  has  been  made  which  could  sub- 
ject the  broker  to  a  loss.  Is  a  wrong- 
ful conversion). 

3.  In  re  Bnnis,  187  Fed.  720,  109 
CCA  468;  German  Sav.  Bank  v.  Ren- 
shaw,  78  Md.  475,  28  A  281. 

[a]  Alter  all  proper  obaMss 
anlsat  stock  dsposltsa  are  satlsllsd, 
the  client  Is  entitled  as  against  the 


[$  48]  I.  Bigbto  of  Brokw  u  to  OolUtml  8e- 
ciirit;r<"*  Collateral  which  is  reeeiTable  under  the 
rules  of  the  exchange  must  be  accqited  by  the 
broker  to  the  amount  of  its  market  Talne."  A 
broker  may  repledge  collateral  deposited  with  him 
to  secure  advances  on  margin  transactions,^  pro- 
vided he  has  made  |>tiTchase8  or  sales  for  the  cus- 
tomer on  which  he  in  entitled  to  protection;"  bnt 
he  may  nse  the  collateral  only  so  that  he  can  at 
any  time  promptly  return  it  to  the  client  when  the 
latter  pays  his  debt;'  and  the  right  to  repledge 
ceases  if  the  broker  converts  or  misappropriates 
the  collateral.*  Consequently  a  sale  of  Ihe  -col- 
lateral is  invalid,'  except  thtft,  after  demand  for 
more  margin  has  been  properly  made  and  notice 
of  the  time  and  place  of  sale  has  been  given,  suffi- 
cient of  such  collateral  may  be  sold  by  the  broker 
to  cover  the  customer's  account.'  But,  where  the 
collateral  is  not  sold  to  meet  marginal  require- 
ments-before  the  time  when  the  broker  becomes 
bankrupt,  it  may  be  recovered  by  the  customer  from 

broker  and  his  assignee  for  the  bene- 
fit of  creditors  to  a  return  of  tha 
stock  If  Its  IdenUty  has  been  pre- 
seirvad.  Furber  v,  Dane*  SOS  Mass. 
108.  89  NB  227. 

[d]  a  presttmptloii  Oat  tke  ofd- 
latual  was  xstnned  may  be  indulged 
after  twenty  years.  In  an  action  to 
recover  the  value  of  the  bonds  al- 
leged  to  have  been  deposited  by  plain- 
till  with  defendants — stockbroker«H— 
as  security  for  any  loas  resulting 
from  the  purchase  of  stock  by  de- 
fendants for  plaintiff,  McKay  v.  Mc- 
Kay, 89  Hun  612,  35  NTS  415  [aff  163 
N.  T.  679  mem.  48  NE  1105  mem], 

tc]  "Walver^Proof  of  a  claim  of 
a'  customer  against  a  broker  includ- 
ing the  value  of  securities  deposited 
as  collateral,  does  not  ahiount  to  a 
waiver  of  his  right  to  recover  pos- 
session of  his  speclllc  stocks,  if  found, 
where  bis  claim  speclflcally  states 
that  he  does  not  waive  such  right  of 
poasesslorL  Thomas  v.  Taggart,  209 
U.  S.  386,  28  set  610,  52  L.  ed.  84S 
[aff  149  Fed.  176,  79  CCA  124]. 

[d]  Proossds  of  Securities  wroaf- 
fttllr  bypotlisoatea  by  brokersy— 
Where  broKers  wronKfully  rehypothe- 
cated securities  pledged  to  them  by 
customers  with  a  number  of  differ- 
ent lenders  to  secure  loans  made  to 
them,  and  after  the  brokers*  bank- 
ruptcy the  owners  of  such  securities 
were  able  to  trace  them  Into  the 
hands  of  one  or  the  other  of  such 
lenders,  and  by  an  order  of  the 
referee  the  surplus  proceeds  of  the 
collateral  after  paying  the  loans 
secured  was  paid  Into  a  special  fund. 
It  was  held  that  this  was  not  a 
single  fund  In  which  all  such  owners 
were  entitled  to  share,  but  that  the 
amount  paid  In  by  each  lender  con- 
stituted a  separate  fund  which  be- 
longed In  equity  to  those  only  whose 
securlttea  helped  to  produce  it.  In  re 
Jamison,  209  Fed.  541,  126  CCA  363. 

^  In  r»  Shints,  187  Fed.  720,  108 
CCA  468. 

6.    Lawrence  v.  Maxwell.  6  I^ns, 
(N.  Y.)  469,  64  Barb.  102  [aff  63  N. ' 
T.  191;  Fx  p.  Dennison,  3  Vea.  Jr.  662, 
30  Reprint  1152;  Carnegie  v.  Canada 
Federal  Bank,  6  Ont.  418. 

6.  Small  v.  Housman,  208  N.  Y. 
115.  101  NE  700  [rev  142  App.  Dlv. 
760.  127  NTS  500]  (holding  that  col- 
lateral mp.y  be  sold  on  reasonable 
notice  where  the  value  of  the  security 
has  depreciated  and  the  principal 
falls  on  demand  either  to  furnish 
additional  security  or  to  decrease  the 
debt).  But  see  Carnegie  v.  Canada 
Federal  Bank,  6  Ont.  418  (holding 
that  on  default  made  the  broker  Is 
entitled  to  sell  the  stock  without 
notice,  for  the  purpose  of  liquidating 
advances). 

[a]  b  KuisaeluuMtts  Rev.  L. 
(1902)  c  208  9  71,  forbidding  the 
holder  of  collateral  security  deposited 
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the  bankrupt's  trOstee.'  The  principal  is  not  enti- 
tled, when  aoed  by  the  broker  for  the  balance  of 
an  aceoontf  to  have  the  Talue  of  the  collateral 
dedneted,  but  the  broker  is  entitled  to  hold  it  until 
the  debt  ia  in  fact  paid.'  In  order  to  recover  on 
an  aeconunodation  note  payable  to  the  {mnoipal 
and  deposited  by  him  as  collateral,  it  must  be  shown 
tiiat  a  debt  is  due.*  The  right  of  the  broker  to 
retain  collateral  deposited  with  him  is  not  affected 
by  misrepresentations  of  the  client's  agent  unknown 
to  the  broker." 

[§  491  J.  Margin  Transactions— 1.  In  Gen- 
eraL^^  By  far  the  greater  part  of  a  stockbroker's 
transactions  are  made  on  margin  which  as  a  brok- 


erage term  signifies  a  mm  of  moneys  or  its  TahiA 
in  securities^  deposited  with  a  broker  to  protect 
him  against  loss  in  baying  or  selling  for  his  prin- 
eipaL"  A  broker  nndiBrtaking  to  buy  tm  margin, 
has  no  nA\  to  sell  without  the  client's  authority 
while  he  has  sufficient  margin  in  his  buids;*'  and, 
if  he  agrees  to  carry  an  account  for  a  certain  time 
or  until  a  certain  event  without  further  margins, 
be  is  liable  in  damages  for  dosing  the  transaction 
before  that  time."  So  a  broker  who  makes  a  pur- 
chase on  long  account  for  a  client  on  margin  may 
sell  the  stock  on  tiie  client's  fsilare  to  make  the 
necessary  advances  on  demand,"  and  may  there- 
after recover  from  the  climt  any  balance  due  to 


with  him  for  the  payment  of  it  debt 
due  him  from  dlspoalng  of  It  by 
Mtle.  pledge,  or  otherwise  before  ma- 
turity of  the  debt,  does  not  apply  to 
stock  deiN»lted  with  brokers,  not 
merely  as  collateral  security,  but  as 
a  ma^ln,  authority  from  the  de- 
positor to  sell  belnc  presilmed  in 
such  case.  Furber  t.  Dane,  20S  SlEass. 
108,  89  NE  S2T. 

[b]    SnOoiener  of  notlo*. — Where 

SlalntlS  deposited  with  her  stock- 
rokers,  carrying  stocks  for  her  on 
marsln.  securities  dealt  In  on  the 
New  York  stock  exchange,  and  re- 

eorts  of  transactions  made  by  the 
rokers  to  th^lr  customers  contatned 
the  words,  "Subject  In  all  respects  to 
the  rules  and  r«^pllatlon8  of  the  New 
York  Stock  Sxonanga,"  and  a  notice 
riven  by  the  brokers  for  more  mar- 
aln  was  to  the  affect  that  the  brokers 
would  sell  forthwith  on  the  exchange 
aufllcient  Mcurltles  to  relieve  the  ac- 
count. It  was  a  aufllcient  notice  of  the 
time  and  place  of  the  sale.  Small 
V.  Housman,  142  App.  Slv.  760,  127 
NYS  500  [rev  on  omer  arounds  208 
N.  y.  lis,  141  NB  7001. 

7.  In  re  Berry:  149  Fed.  176.  79 
CCA  124.  17  AmBankr  467  [aff  209 
V.  8.  S8B,  28  set  619,  62  L.  ed.  84, 
19  AmBankr  710].  See  generally 
Bankniptcr  I  21S>    Sa«  also  supra 

S.  Eiggleston  v.  Woolsey,  14  NYSt 
241. 

9.  Sweeney  v.  Rogers,  10  Daly 

<N.  Y.)  489. 

10.  Hocomb  v.  Kempner,  214  III. 
4S8,  73  NE  740  (holding  that,  where 
plaintllTs  agent  Induced  him  to  have 
transferred  to  him  a  purchase  of 
wheat  which  the  agent  bad  made  on 
his  own  account  and  to  deposit  a 
stock  certificate  as  security  for  mar- 
gins, the  right  of  the  broker  to  retain 
the  stock  certificate  was  not  affiected 
bv  misrepresentations  of  the  agent  to 

gialntlff  as  to  the  price  at  which  he 
ad  purchased  the  wheat). 

11.  Onstom  aaa  vsajn  as  aflseUay 
Ivoker's  anlbinttj  and  duty  see  supra 
t  SO. 

13.  IT.  S. — McClaIn  v.  Fleshman, 
106  Fed.  880,  46  CCA  IE. 

Ark. — Fortenbury  v.  State,  47  Ark 
188    1  STV  5S. 

cal. — Sheehy  v.  Bhlnn,  101  Cat  226, 
27  P  393. 

La. — Winston  v.  Longshore,  116  La, 
21,  40  S  617. 

N.  Y.— McNeil  v.  Now  York  Tenth 
Nat.  Bank,  S5  Barb.  69;  Markham  v. 
Jaudon,  49  Barb.  462. 

Pa.— In  re  Taylor,  192  Pa.  30<,  306, 
43  A  973.  73  AmSR  812;  Hopkins  v. 
O'Kane.  169  Pa.  478.  82  A  421. 

[a]  "It  has  no  application  to  sums 
of  money  withdrawn  from  the  hands 
of  a  broker  and  which  have  ceased 
to  be  at  his  disposal."  Winston  v. 
Longshore.  116  La.  21.  24,  40  S  517. 

[b]  The  obligations  of  the  parties 
in  a  transaction  of  this  kind  may  be 
stated  as  follows:  The  broker  under- 
takes to  buy  at  once  for  his  client 
the  stocks  Indicated,  advancing  all 
the  money  necessary  for  the  pur- 
chase beyond  the  margin  deposited 
by  the  client;  to  hold  or  to  carry  the 
Btocks  for  the  client's  benefit  as  long 
as  the  margin  is  kept  good  or  until 


notloe  Is  given  by  either  party  that 
the  transaction  must  be  closed;  to 
have  at  all  times  In  his  name  or 
under  his  control  the  shares  pur- 
chased or  an  equal  amount  of  other 
shares  of  the  same  stock;  and  on 
receipt  of  the  amount  due  to  him 
thereon  to  deliver  the  shares  to  the 
client  or  to  sell  them  as  the  client 
may  direct  and  to  account  to  him  for 
the  proceeds.  The  client,  on  the 
other  hand,  undertakes  to  pay  the 
required  margin,  to  keep  it  good 
according  to  the  fluctuations  ox  the 
market,  and  to  take  the  shares  pur- 
chased on  his  order  whenever  re- 
quired by  the  broker,  paying  to  him 
his  commissions  and  the  difference 
between  the  original  margin  and  the 
amount  which  the  broker  has  ad- 
vanced. Katx  v.  Nast,  187  Fed.  629, 
109  CCA  296;  HoogewerfF  v.  Flack, 
101  Md.  371,  61  A  1S4:  Markham  v. 
Jaudon,  41  N.  Y.  286:  Helm  v.  Bnnts, 
109  App.  Div.  42,  96  NYS  1040. 

[0}  Wkeve  a  ootton  broker  la  Ib- 
stinotied  to  *^dge  wImb  margsa 
alMmt  exhawtteO,"  the  Instructions 
cover  not  only  the  particular  mar- 
gin at  the  time,  but  any  margin  in 
the  hands  of  the  brokers  at  any  time 
before  the  close  of  the  trades.  Win- 
ston V.  Iiongshore,  111  Iia.  21,  40  8 
617. 

in  •monght  Botoe.'^In  a  stock 
margin  deal,  the  "bought  notes'*  are 
not  In  theajselves  conclusive  in  es- 
tablishing the  terms  of  the  actual 
purchase.  Croft  v.  Mitchell,  14  Dom 
LR  914.  S  OntWN  421.  25  OntWR 
60S. 

18.  n.  8.— Kats  V.  Nast.  127  FML 
629.  109  CCA  2B6. 

IlI.-^I>enton  v.  Jackson.  10<  nt 
482  (holding  that,  if  a  broker  sells 
without  the  buyers  authority  while 
he  has  sufficient  margins  In  his 
hands,  he  Is  responsible  for  the  loss, 
and  the  buyer  may  recover  the  full 
amount  deposited  as  margins) : 
Hughes  V.  Barren,  167  III.  A.  100. 

Ky. — Rlcketts  v.  Chittenden,  2  Ky. 
On.  499. 

La. — Dancy  v.  Hayward.  8  La.  A. 
(Orleans)  79. 

N.  Y.— Hurt  V.  MlUer,  120  App,  Dlv. 
833.  106  NYS  776  [aff  190  N.  Y.  568 
mem,  83  NS  1126  mem];  Taylor  v. 
Ketchum.  28  N.  Y.  Super.  607,  86 
HowPr  289  (holding  that  the  unau- 
thorised sale  is  a  conversion,  whethw 
notice-  of  the  sale  Is  given  to  the 
principal  or  not). 

[a]  Order  to  selL — A  statement 
of  a  customer  to  brokers  carrying 
stocks  for  him  on  margin  that  he  is 

froing  away  and  does  not  want  to 
ose  any  more  than  they  have  to  his 
credit  amounts  to  an  order  to  sell, 
so  that  they  not  selling  until  the 
loss  has  exceeded  his  margin  with 
them  cannot  recover  from  nlm  the 
difference.  Hlrsch  v.  Ja&oby.  146 
NYS  179  lafr  168  App.  £>lv.  966  mem, 
148  NYS  1121  mem]. 

14.  Small  V.  Housman,  208  X.  Y. 
116,  101  NB  700  [rev  142  App.  DIv. 
760,  127  NYS  600]  (holding  that, 
where  brokers  carrying  a  speculative 
account  for  plaintiff  during  her  ab- 
sence after  certain  transfers  prom- 
ised to  carry  the  balance  until  her 
return,    they   were    not   entitled  to 


repudiate  such  arrangement  without 
reasonable  notice  of  their  intention 
so  to  do);  Michael  v.  Hart.  [19011 
2  K.  B.  867;  Bills  v.  Pond.  [169S] 
1  Q.  B.  436. 

fa]  Svldeiio*  Iwld  Insniletoat  to  es- 
tablish a  contract  to  carry  an  ac- 
count without  a  call  for  additional 
margins.  Rlchter  v.  Poe,  109  Hd. 
20,  71  A  420.  22  LRAN3  174:  Keller 
V.  Halsey,  130  App.  Dlv.  698.  116 
NYS  564;  Harris  v.  Pryor,  18  NYS 
128  (holding  that  a  findina  that 
there  was  no  agreement  to  bold  the 
stocks  in  Question  was  warranted), 
'h]  Oonsldexatlon  for  - 


wte 


.ere  defendants,  stookbrokera,  were 
carrying  a  "short"  sale  of  stock  for 
plaintiff,  and  the  stock  began  to  riss, 
whereupon  plaintiff  wished  to  cover 
his  sale  ana  go  "long"  on  the  stoclc 
which  defendants  advised  him  not  to 
do.  the  fact  that  plalnUtt  to  h!s  pe- 
cuniary losa  refrained  from  doing  as 
he  wished  was  •utOdent  oonsiaer- 
atlon  for  defendants'  promise  to 
carry  the  atook  without  addltJonal 
maivln  until  plaintiff  could  get  out 
without  loss.  Rogers  v.  Wiier.  131 
N.  T.  627.  30  NWMt  [all  If  trtB 
622]. 

[c]  Oonstraotioa  off  accMBMnt^ — 

An  agreement  by  a  broker  through 
whom  "July  wheat"  is  purchased  on 
margin,  that  he  will  carry  tbe  wheat 
until  July  1,  without  further  ma.rg1o. 
and  that  the  deal  shall  not  be  closed 
until  SO  ordered  by  the  purchsLser. 
means  that  the  deal  shall  not  be 
closed  before  July  1,  unless  so 
ordered.  Amsden  v.  Jacobs,  76  Hun 
811,  26  NYS  1000  [aff  148  N.  Y*.  7«2 
mem,  43  NB  986  mem]. 

[d]  Vender  of  pcrformaaM  Iqr  ew- 
tomer^— Where  brokers  after  demand- 
ing additional  margin  from  their 
client  to  protect  them  on  stock  pur- 
chased for  him  furree  to  wait  until 
a  specified  time  for  him  to  comply 
with  the  demand,  and  sell  the  stock 
before  the  time  specified,  the  client 
In  order  to  put  the  brokers  In  default 
must  tender  performance  at  the  spec- 
ified time.  Kanady  v.  Burk,  18  Mich. 
278. 

[e]  yiis  deposit  of  a  aote  hj  a  ow- 
tomar  with  a  broker  as  "temporary 
collateral"  for  the  amount  of  tlie 
margins  required  does  not  of  itself 
constitute  a  deposit  of  the  margin 
nor  operate  to  extend  the  time  for 
depositing  margins  until  the  note 
shall  mature.  Gould  v.  Trask.  10 
NYS  619. 

[f]  might  to  eoUeet  b*la&M^ 
Such  agreement  does  not  deprive  the 
broker  of  the  right,  on  an  account 
being  closed,  to  collect  from  the  cus- 
tomer any  balance  of  the  account  In 
his  favor.  Barber  v.  BUlngwood.  13T 
App.  Dlv.  704,  122  NYS  869. 

15.  U.  3.— Foster  v.  Murphy.  135 
Fed.  47,  67  CCA  521;  Lehman  v.  Feld. 
37  Fed.  862.  See  however  Blakemore 
v.  Heyman,  28  Fed.  648  (holding  that, 
in  the  absence  of  a  special  agreement 
or  proof  of  knowledge  of  a  custom  of 
the  cotton  exchange  of  New  York,  a 
broker  In  that  city  who  sells  ootton 
before  maturity  of  the  contract,  b«- 
cause  of  a  failure  on  the  part  of  his 
principal  to  advance  margins,  cannot 
recover     from     the     principal  the 


For  later  oassei  dsrslopnuBts  and  ohaagas  in  the  law  see  cumulative  Annotations, 
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him  for  eommiastoiui  and  advances  in  ease  the  {pro- 
ceeds of  the  sale  are  inBoffleient."  After  a  client 
hu  refused  to  put  ap  mai^fins,  the  broker  is  under 
no  oblisatiott  to  prevent  loss,  either  b;  making  ad- 
Tgnee^  or  by  eloBing  the  transaction  by  a  pur- 
chase or  a  sale,  according  to  the  nature  of  the 
transaction.*' 

Necassltr  of  demand  and  notice.  To  justify  a 
broker  in  dosing  ont  the  transaction  on  depletion 
of  the  mazginat  it  is  inenmbent  on  him  fiiat  to 


make  donand  of  the  elient  for  farther  margins,^ 
and  the  demand  mnst  be  such  as  will  give  the 
elient  a  reasonable  notice  or  time  to  oomp!^  thore- 
with;"  and  if  a  broker  waives  a  default  in  com- 
plying with  sneh  a  demand,  he  cannot  dose  the 
transaction  until  a  new  draoand  has  beim  made." 
In  New  Tozk,  if  a  broker  buys  on  Iraig  aeeount  on 
margin,  he  eannot  sell  the  stock  wiUiout  notice, 
even  thou^^  he  has  demanded  additional  margins 
and  the  elient  has  failed  to  eomply  therewith," 


unount  of  loss  BOstalned  tiy  reason 
of  tho  Bale). 

111.— Uoeller  v.  HcLann,  60  111. 
117  (rraln);  Husliea  vTsto-ell,  167 
ni.  A.  100. 

Haas. — Covell  v.  I<ond,  IIB  ICam. 
tl,  46  AmR  441. 

M.  T. — In  re  Mercantile  Trust  Co., 
110  N.  T.  83,  108  NB  884  [mod  156 
App.  Div.  224,  141  NTS  460^;  Keller 
r.  Halser,  180  App.  Dlv.  698,  116  NTS 
E64;  Letter  v.  Tnomaa,  110  App.  Dlv. 
ITS,  97  NTS  121;  Scfaepeler  v.  Eisner, 
1  Daly  11  [atr  S4  N.  T.  97fi  mem]; 
Plereon  v.  fVenkel,  108  NTS  49. 

Que. — Morris  v.  Brault,  23  Que.  Su- 
per. 190. 

See  Lacey  v.  Hill,  L.  R  S  Ch. 
321  (holdlns  that  brokers  who  have, 
with  their  own  money,  purchased 
stock  for  a  principal  are.  In  the  event 
of  the  death,  bankruptcy,  or  In- 
solvency of  the  principal,  Justified  in 
linmedlatelr  selling  it). 

But  see  Buchan  v.  Newell,  29  Ont. 
L.  GOB,  Ifi  DomLR  437.  B  OntWN 
S6<  (holdinr  that  a  stockbroker  who, 
on  the  refusal  of  a  client  to  pay  for 
shares  purchased  on  his  order,  sells 
them  is  liable  for  a  conversion  since. 
In  the  absence  of  a  pledge  of  the 
shares  with  the  bnAer,  nl>  rights 
are  limited  to  taoldlnc  tbam  until 
paid  for). 

"It  Is  well  settled  that  upon  fail- 
ure to  comply  with  the  demand  for 
payment  the  stock  may  be  sold  by 
the  broker  upon  reasonable  and 
umely  notice."  Weir  v.  Dwyer,  62 
Uisc.  7.  12.  114  NTS  628. 

10.  Wicks  V.  Hatch,  62-  N.  T.  686. 
See  also  infra  S  78. 

IT.  De  Mary  v.  Burtenahaw,  131 
Mich.  326,  91  NW  647  <wheat  trans- 
action): Owatbney  v.  Burvlss*  98 
S.  C.  152,  82  SK  894. 

18.  Perln  v.  Parker,  126  111.  201, 
18  NE  747,  9  AmSR  671,  2  LRA  386 
[afl  26  III.  A.  466];  ArmBtrong  v. 
Blckel,  217  Pa.  173,  66  A  326;  Kerr 
V.  Uurton,  7  Ont.  U  761.  But  see 
In  re  Daniels,  6  F.  Cas.  No.  8,666, 
6  Bias.  405  (holding  that  a  broker 
who  has  bousht  and  holds  stocks  on 
a  margin  is  Dound  to  take  notice  of 
the  buyer's  bankruptcy:  and  that 
if  he  continues  to  hold  them  for  an 
unreasonable  length  of  time  after 
that  event,  and  then  sells  them  wlth- 
oat  notice  or  application  to  the  court, 
he  must  sustain  the  loss);  In  re 
Overweg,  [1900]  1  Ch.  209  (holding 
that  a  carrying  over  or  a  continu- 
ation on  the  stock  exchange  is  In 
form  and  In  law  both  a  sale  and  a 
repurchase,  or  a  purchase  and  a 
resale,  as  the  case  may  be;  and 
therefore  if  a  broker,  when  under 
an  obligation  to  close  an  account 
by  selling  bis  client's  shares,  pre- 
fers to  carry  over,  he  does  so 
at  his  own  risk,  and  Is  not  en- 
titled, as  against  his  client,  to  treat 
the  continuation  as  one  transaction, 
but  la  responsible  to  his  client  as  If 
there  had  been  an  Immediate  sale 
St  the  price  named);  Morris  v. 
Brault.  23  Qua.  Super.  190  (holding 
uat  a  broker  who  haa  raealved 
from  his  customer  a  sum  of  money 
u  a  margin  against  tha  rise  or  tall 
of  the  market  may  cloae  the  opera- 
tion as  soon  a«  the  amount  deposited 
<■  exhausted  by  the  change  of  prices 
oo  the  market;  and  that,  if  he  con- 
Unues  the  operations  ha  does  so  at 
hfs  own  risk). 

^al  Oa  th*  dm/Ok  of  Hbm  ellsat  the 
Broker,  whose  agency,  being  coupled 
*ith  an  Intereat,  Is  not  revoKed,  need 
sot  otoss  the  tranaactlon,  but  may 


continue  It  until  tha  appointment  and 
quallfleation  of  a  representative  of 
the  estate,  who  thereupon  succeeds 
to  the  client's  right  to  dlraot  the  con- 
duct of  the  tranaactlon.  Heaa  v. 
Ran.  ftfi  N.  T.  U9. 

la.  Denton  v.  Jackson,  106  IlL 
488;  Btenton  v.  Jerome.  64  N.  T.  480: 
Markham  v.  Jaudon.  41  N.  T.  286 
[rev  49  Barb.  462,  S  AbbPrNS  286]; 
Rltter  V.  Cushman,  80  N.  T.  Super. 
294,  36  HowPr  284;  Rogers  v.  Wiley, 
14  NTS  622  [aff  121  N.  T.  627,  80 
NB  682]. 

{al  BuOMlleiiojF  of  ^lm^m^f^ ,  ^ 
demands  for  margins  made  by  a 
stockbroker  on  his  client  must  be  spa- 
clflc  definite,  and  certain;  and  no  de- 
mand is  specific  unless  It  mentions  a 
particular  sum  of  money,  or  unless  it 
states  facts  from  which  a  particular 
amount  of  money  may  be  certainly 
ascertained.  Boyle  v.  Hennlng,  121 
Fed.  876.  (2)  A  demand  in  the  alter- 
native, which  contemplates  an  an- 
swer, is  not  suQlctent.  Ssser  v.  Lin> 
derman,  71  Pa.  76. 

[b]  Bstoppel  as  to  (Isinsnfl 
After  refusal  to  put  up  margins  to 
meet  losses  on  sales  for  future  de- 
livery, the  principal  is  precluded,  in 
an  action  by  the  broker  for  such 
margins,  from  objecting  to  the  de- 
mand as  Indefinite  or  azcessive. 
Perln  v.  Parker,  126  111.  201,  18  NB 
747,  9  AmSR  671,  S  LRA  Sl<  [aff  26 
111.  A.  466]. 

[c]  jLgrssMsai  to  <raw  Saw  au^ 
gma, — Under  an  agreement  by  a 
broker  to  draw  on  Ills  principal  if 
more  margin  is  required,  tha  brolter 
has  no  right  to  close  the  contract 
without  drawing,  although  the  prin- 
cipal Is  out  of  the  state  and  haa 
made  no  provision  to  honor  a  draft, 
which  facts  the  broker  knows.  Foote 
v.  Smith,  186  Haaa  92. 

[d]  Oloatag  wttiunrt  flsmaad  or 
notioe.— The  broker  Is  protected,  only 
in  so  far  as  he  acts  reasonably  there- 
under, by  a  clause  in  bought  and  sold 
notes  or  a  grain  broker,  that  he  re- 
serves the  right.  In  case  at  any  time 
margins  are  running  out  or  approach- 
ing exhaustion,  to  close  the  trades 
by  purchase  or  sale  on  the  exchange, 
without  calling  for  additional  mar- 

Slns  or  the  giving  of  further  notice, 
elson  v.  Balrd,  26'Man.  241,  22  Dom 
LR  132,  30  WestLR  822,  S  WestWkly 
144. 

SO.  Poster  v.  Murphy,  186  Fed. 
47.  67  CCA  621;  Boyle  v.  Hennlng. 
121  Fed.  876;  Ling  v.  Malcom.  77 
Conn.  517,  69  A  698  (holding  that, 
to  entitle-  the  broker  to  close  out 
the  securities  for  failure  to  deposit 
the  additional  margins  required,  rea- 
sonable notice  must  be  given  the 
customer.  In  the  absence  of  special 
agreement  or  proof  as  to  the  notice 
required  by  the  rules  of  the  ex- 
change); Benton  v.  Jackson,  106  111. 
433;  Stewart  v.  Drake,  46  N.  T.  449 
(holding  that  two  days'  notice  Is 
sufficient):  Sanger  v.  Price,  114  App. 
Dlv.  78,  99  NT^613;  Laxare  v.  Allen, 
20  App.  Dlv.  616.  47  NTS  840  (hold- 
ing that  one  hour's  notice  Is  not  ordi- 
narily reasonable);  Harris  v.  Pryor, 
18  NTS  128  (holding  that  a  finding 
waa  Justified  that  one  d^s  notice 
was  Buflleient). 

Ca]  Clw  wnMeUuer  of  a  aotiee 
that  the  securities  would  be  closed 
out  unless  additional  margins  were 
deposited  depends  on  the  rules  and 
customs  of  the  exchange.  In  the  ab- 
sence of  special  agreement  to  the 
oontrary.  Ling  v.  Haloom,  77  Conn. 


6X7,  69  A  6»S. 

[b]  WluM  two  daira  slMBii 
tween  a  teofe«z*B  4Umaaa  to*  ■ 


naiglB  aad  a  sal*  of  securities  by 
the  brolEAr  to  protest  hlmsatf,  a  rea- 
sonable tlma  waa  allowed.  Small  v. 
Honsman,  142  App.  Dlv.  760,  127  NTS 
600  frev  on  other  grounds  208  N.  7. 
116,  101  NE  700]. 

[c]  Ootton  broker/— Under  an  or- 
dinary transaction  on  margins,  a 
cotton  broker  la  not  bound  to  give  a 
customer  actual  notice  and  a  reason- 
able time  within  which  to  make  mar- 
gins good  before  selling  his  con- 
tracts, the  duty  being  merely  to  use 
ordinary  care  and  reasonable  effons 
to  give  him  notice.  Smith  v.  Craig. 
151  App.  Dlv.  648.  186  NTS  423. 

ai.  Keller  v.  Ralsey,  202  N.  T. 
688,  96  NB  634  (holding  that  a  stock- 
broker may  waive  previous  notice 
calling  for  margins  and  agree  In  the 
future  to  buy  and  to  carry  the  stock 
for  a  customer,  on  a  nominal  margin; 
and  the  mere  service  of  a  notice 
after  such  a  contract  can  be  con- 
sidered as  evidence  only  In  connec- 
tion with  the  testimony  establishing 
the  agreement):  McGInnls  v.  Smvthe, 
(N.  Y.)  4  NE  769:  Rogers  v.  Wiley, 
14  NTS  622  [afl!  131  N.  T.  627,  30  NO 
682};  Morgan  v.  Jaudon,  40  HowPr 
(N.  T.)  366.  See  Harris  v.  Pryor.  II 
NTS  128  (holding  that  a  finding 
was  warranted  that  the  default  waa 
not  waived). 

 la]   iTkat  aoBstttBlea  wmivev,— 

Where  sucoesslTe  demands  are  made 
on  a  principal  by  the  broker  for 
margins  due  on  a  sale  of  grain  for 
future  dellvarjr,  ttie  last  demand, 
which  la  unreasonable,  la  not  a 
walvar  of  the  former  onas,  although 
each  is  greater  than  the  last,  owing 
to  the  continued  advance  In  theprlca 
of  grain.  Perln  Parker,  12S  111. 
201.  18  NB  747,  9  AmSR  671,  S  LRA 
386  fair  26  111.  A.  466]. 
_[b]  A  neovlaloa  rsssgylng  tha 
tight  to  elosa  tnuaeUou  lAthonk 
fwrlhar  notSea  whenever  the  margtne 
are  running  out  mar  be  waived^  hr 
the  broker,  either  In  express  tarma 
or  by  a  course  of  dsaling  giving  the 
cnstomar  tha  right  to  beltevo  that 
the  transaction  will  not  be  closed 
under  such  authority  without  notice. 
Miller  v.  Lyona,  111  Va.  876,  74  SS 
194  (holding  that,  where  by  a  course 
of  dealing  between  a  broker  and  hla 
customer  for  more  than  four  years 
the  broker  had  not  exercised  or 
claimed  his  alleged  right  to  close 
transactions  without  notice  and  an 
opportunltv  to  the  customer  to  de- 
posit furtner  margins,  the  broker 
might  be  estopped  thereby  from  clo8> 
Ing  the  transaction  contrary  to  such 
customary  course  of  dealing). 

02.  Oruman  v.  Smith,  81  N.  T.  26; 
Fairchlld  v.  Flomerfelt,  79  Misc.  42, 
139  NTS  44  (holding  that  the  broker 
cannot  recover  the  balance  due  on 
a  margin  transaction,  after  selltngthe 
customer  out  without  notice);  weir 
V.  Dwyer,  62  Misc.  7,  114  NTS  628. 

Ca]  A  sale  to  a  teoks*  wHbmM 
aamaa*  and  aoHoa  is  a  conversion. 
Content  v.  Banner,  184  N.  7.  121,  78 
NB  911,  6  Ann(^  IDS;  CHUett  r. 
Whiting,  180  N.  Y.  402,  24  NX!  790 
[rev  BS  N.  T.  Super.  117,  14  NTSt 
726]  (holding  that,  where  It  Is  not 
.the  custom  of  brokers  to  sell  with- 
out notice,  and  no  call  for  margins 
Is  made  or  notice  to  sell  given,  the 
sale  by  the  broker  constitutes  a  con- 
version of  the  stock)'  JSruman  y. 
Smith.  81  N.  T.  IB;  B^U'^.JifeeaU,^ 
Digitized  byVjOOV  It 
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nnleas  -t{i«re  is  an  special  acreemrat"  or  a  osage" 
authorizing  the  sale.  In  oUier  juriadietions  a  con-, 
traiy  view  is  taken,  and  notice  of  sale  in  addition 
to  a  demand  for  further  security  is  not  necessary.^ 

Tender  of  stock.  In  addition  to  demand  for  ad- 
ditional margina  and  notice  of  an  intent  to  sell, 
a  broker  who  buys  stock  on  long  account  on  margin 
cannot  sell  it  out,  on  depletion  of  the  margin,  with- 
out tender  of  the  certificates  and  demand  for  pay- 
ment of  the  balance  due,  in  the  absence  of  a  waiver 
by  the  client  of  some'  one  of  these  requisites.^*  But 
the  broker  has  the  right  to  tender  the  stock  to  his 
client  after  a  reasonable  time  and  to  demand  pay- 
ment; and  if  the  client  then  refuses  to  take  the 
stock  the  broker  may  proceed  to  sell  it  after  giving 
to  the  client-  notice  of  the  time  and  place  of  sale.^^ 

Place  of  purchase  or  sale.  Where  a  broker  is 
authorized  to  purchase  or  to  sell  corporate  stock, 
it  is  impUed  that  the  purchases  or  sales  are  to  be 
made  at  the  place  where  such  transactions  are  cus- 
tomarily made.^  A  broker's  sale  of  stock,  on  the 
purchaser's  failure  to  pay  for  it,  must  be  made  at 
a  place  where  the  interested  parties  will  be  able  to 
attend,  so  that  they  may  see  that  the  sale  is  fairly 
conducted.* 

66  N.  T.  618,  23  AmR  SO;  Markham 
T.  Jaudon,  41  N.  T.  235;  Rosenbaum 
V.  Stlebel,  137  App.  Dlv.  912  mem, 
122  2fT8  ISX:  Clappe  v.  Taylor.  125 
Apa  IMv.  606,  109  NTS  1072;  Rltter 
V.  CUflhmaTi,  28  N.  Y.  Super.  507,  36 
HowPr  284.  But  see  Sterling  v.  Jau- 
don, 48  Barb.  (N.  T.)  469  (holdttiff 
that.  It  the  marvln  vaa  deflcient,  the 
broker  might,  after  once  giving  no- 
tice thereof,  close  the  transaction 
without  notice  by  purchasing  on  the 
customer's  account). 

[b]  Zm  »  Mviod  of  QZlaia  the 
broker  may  sell  after  reasonable  ef- 
forts to  notify  a  client  as  to  whose 
exact  whereabouts  he  ia  Ignorant. 
Leiter  v.  Thomas,  110  App,  Div.  879, 
97  NYS  121. 

[c]  "Wlien  the  broker  eleots  to 
Olose  the  tnuisaotlon,  for  reasons 
other  than  a  shortage  of  seciulty,  the 
notice  to  the  customer  of  the  inten- 
tion to  close  It  should  afford  the  lat- 
ter a  reasonable  opportunity  to  re- 
place the  transaction  by  a  sale 
through  some  other  agency."  Barber 
V.  Ellingwood,  144  App.  Div.  512, 
515.  129  NYS  414. 

93.  Smith  V.  Craig.  211  N.  T.  456, 
lOB  NE  798,  AnnCaal915B  937  [aft 
151  App.  Dlv.  648,  136  NTS  423]  (hold- 
ing that  an  agreement  between  cot- 
ton brokers  and  a  customer  that 
marginal  transactions  might  be 
closed  without  notice  when  margins 
were  running  out.  If  made,  was  a 
complete  defense  to  an  action  for 
the  sale  of  cotton  purchased  on  a 
margin  without  notice);  MlUiken  v. 
Dehon.  27  N.  Y.  364;  Taylor  v.  Ket- 
chum,  28  Y.  Super.  507,  35  HowPr 
289;  Robinson  v,  Norrls,  51  HowPr 
(N.  Y.)  442  [afr  6  Hun  233]. 

[a]  Where  the  contract  author- 
ises the  broker  to  olose  the  transac- 
tion when  the  margin  la  azhausted, 
he  Is  not  required  to  waft  until  a 
loss  has  occurred,  but  la  entitled  to 
sell  when  the  margin  is  depleted  or 
Impaired.  Foster  v.  Murphy,  136 
Fed.  47.  67  CCA  621. 

[b]  VlMM  a  oUant  Is  lafomwd 
br  ft  broker  over  the  telsphone  that 
he  must  put  up  further  margin  or 
take  up  the  stocks,  and  he  tells  the 
broker  to  sell,  the  broker  Is  author- 
ized to  do  80.  Irrespective  of  any 
former  agreement  between  the  parties 
calling  for  further  or  written  notice 
to  put  up  more  margin,  or  of  the 
time  and  place  of  sale.  Plerson  v. 
Frenkel.  103  NTS  49. 

94.  Baker  v.  Drake,  66  N.  T.  618, 
23  AmR  90. 

96.    Covell  V.  Loud,  186  Mass.  41, 


50]  2.  Short  Bales.'"  In  making  a  short  sale 
it  is  not  expected  that  the  client  will  furnish  the 
stock  for  delivery;  this  is  the  duty  of  the  broker 
who  makes  the  delivery  by  borrowing  from  some 
other  broker  on  bis  own  account  a  sufficient  amount 
of  the  stock,  repeating  the  borrowing  process  ss 
often  as  the  exigencies  of  the  case  require  until 
the  transaction  is  closed,  the  client,  in  the  mean- 
while, furnishing  to  the  broker  a  sufficient  mai^n 
to  protect  him  against  any  loss  due  to  a  rise  in 
the  market  before  such  shares  are  returned.'^  The 
client  may  at  any  time  order  the  broker  to  buy  in 
stock  and  cover  the  short  sale,  and  the  broker  will 
be  liable  for  any  resulting  loss  in  case  he  fails  to 
execute  the  order."  If,  however,  the  broker  com- 
plies with  the  order  without  unreasonable  delay 
under  the  circumstances,  and  is  obliged  to  buy  in 
at  a  higher  price  than  that  at  which  he  sold,  the 
client  will  be  liable  to  him  for  the  diflference.'** 
Where  a  broker  agrees,  for  a  commission  and 
on  a  deposit  of  a  stipulated  margin,  to  make  a  short 
sale  for  a  client,  he  is  bound  to  carry  the  stock 
for  a  reasonable  time,  as  long  as  the  margin  re- 
mains intact."  A  broker  who  agrees  to  make  a 
slfort  sale  for  a  client  on  margin  may,  if  the  margin 


46  AmR  446;  Balleau  t.  Ijagueux,  26 
Que.  Super.  21. 

[a]  A  dsmauft  for  macgl*  by  Me- 
gnun  does  not  craate,  as  regards  the 
broker,  an  obligation  not  to  sell  the 
stock  of  the  customer,  where  the 
latter  has  consented  to  furnish  the 
margin  demanded  and  has  Informed 
the  Droker  of  his  consent.  Belleau 
V.  Ijagueux,  26  Que.  Super.  91. 

36.  Stenton  v.  Jerome,  64  N.  Y. 
480;  Tuell  V.  Falne,  19  Misc.  712,  80 
NTS  966. 

97.  Rosenstock  v.  Tormey,  32  Md. 
169.  3  AmR  125;  Durant  v.  Burt,  98 
Mass.  161;  Stenton  v.  Jerome,  64  N.  Y. 
480;  Krtdel  V.  Bloomlngdale,  149 
App.  Dlv.  605,  136  NTS  1061. 

38.  Weir  V.  Dwyer,  62  Mlac.  7, 
114  NYS  528. 

39.  Weir  v.  Dwyer.  62  Misc.  7, 
114  NYS  528. 

[a]  Where  a  purchaser  dlreotad 
stook  to  be  pnrohasaA  on  the  enrb, 
It  is  a  fair  Inference  that,  ff  the 
stock  was  BUbsaquently  sold  on  the 
purchaser's  failure  to  pay  for  it.  the 
parties  intended  that  it  should  be 
sold  on  the  curb.  Weir  v.  Dwyer,  62 
Misc.  7,  11,  114  NYS  628. 

tb]  "Tranaaetlona  OK  the  XTsw 
Tork  cub  market  (1)  are  not  con- 
fined to  brokers.  .  It  is  an 
open  market  where  any  member  of 
the  public  can  attend  and  transact 
business,  without  the  aid  of  a  broker, 
where  a  pledgor  upon  a  sale  of  his 
stock  would  have  a  full  opportunity 
to  protect  himself  and  where  unques- 
tionably a  much  better  opportunity 
would  be  afforded  for  obtaining  full 
value  for  the  stock  so  sold  than  at 
a  sale  at  public  auction  at  a  place 
where  transactions  In  such  stocks 
are  Infrequent."  Weir  v.  Dwyer, 
62  Misc.  7,  11,  114  NTS  628, 
(2)  "Various  early  decisions  of 
the  courts  of  this  State  unques- 
tionably establish  the  proposition 
that  a  sale  upon  the  New  York  Stock 
Exchange,  where  only  members  are 
admitted  and  where  the  outside  pub- 
lic cannot  participate  in  the  buying 
and  selling  of  stocks,  would  not  con- 
stitute such  a  public  sale  as  would 
be  binding  upon  a  pledgor.  In  the 
event  of  default  In  payment  on  his 
nart.  This  view  has  been  modified 
by  decisions  In  various  other  Juris- 
dictions and  it  Is  extremely  probable 
that.  In  view  of  the  development  of 
facilities  for  trading  on  the  Stock 
Exchange,  the  vast  number  of  brokers 
ready  and  willlnK  to  act  for  the  pub- 
lic, the  great  volume  of  dally  trans- 
actions In  most  kinds  of  stocks  and 


the  g|k«ater  opportunity  thus  pre- 
sented for  realizing  fair  value  and 
protecting  the  pledgor,  may  lead  to 
a  modification  of  this  rule  by  the 
courts  of  this  State."  Weir  v.  Dwyer, 
supra. 

 [c]   WatTOT  of  tfbjMUm  to  sato,^ 

Where  the  purchaser  of  stock  Is 
notified  by  his  broker  that  the  stock 
will  be  sold  on  the  curb  at  a  certain 
time  if  he  fails  to  pay  the  purchase 
price  of  such  stock.  It  Is  the  pur- 
chaser's duty  to  object  to  the  time 
and  place  of  the  sale  If  he  Intends 
to  do  BO,  and  his  statement  that  he 
has  no  objection  to  the  sale  because 
he  has  received  no  stock,  the  broker 
having  refused  to  deliver  It  until  he 
pays  for  It,  together  with  his  failure 
to  object  to  the  sale.  Is  sufficient  to 
Justify  a  finding  that  the  purchaser 
had  waived  his  right  to  object  to  the 
manner  of  the  sale.  Weir  V.  Dwyer. 
62  Mlac.  7,  114  NYS  628. 

[d]  Sale  whUe  •xehmagm  olosad. — 
A  stockbroker's  sale  of  margined 
stock  as  security  for  an  unpaid  bal- 
ance, made  under  a  rule  of  the  ex- 
change while  the  exchange  Is  closed. 
Is  In  effect  a  private  sale  contrary 
to  law,  authorizing  only  a  public 
sale  after  due  notice,  and  hence  ia  a 
conversion.  Peschke  v.  Wright,  93 
Misc.  154,  156  NYS  773. 

30.  See  also  generally  supra  I  i9. 

31.  Boyle  v.  Hennlng,  121  Fed. 
376;  Hess  v.  Rau.  95  N.  T.  SS9;  White 
v.  Smith.  64  N.  T.  622;  Knowlton  v. 
Fitch,  52  N.  T.  288. 

[a]  "A  sale  of  stook  •short'  means 
a  sale  of  stock  which  the  seller  does 
not  at  the  time  possess,  but  which, 
by  the  future  date  or  time  agreed 
upon  for  delivery  to  the  customer 
under  the  terms  of  the  contract,  the 
seller  must  In  some  way  acqiiire  for 
the  purpose  of  .such  delivery."  Lam- 
nrecht  v.  State,  84  Oh.  St.  32,  47,  95 
NE  666. 

[b]  A  Bale  of  stook  "short"  by  » 
broker  en  Us  own  aooount  does  not 
necessarily  Imply  a  conversion  by 
the  broker  of  stock  purchased  for  a 
customer.  lAmprecht  v.  State, 
Oh.  St.  32.  95  NE  666. 

39.  Campbell  v.  Wright.  118  N.  T. 
694,  28  NE  914:  Lazare  v.  Allen.  SO 
App.  Dlv.  616,  47  NYS  S40.  See  gen- 
erally supra  1  29. 

33.  Boyle  v.  Hennlng.  121  Fed. 
376;  Smltli  v.  Bouvler,  70  Pa.  «6- 
See  alBO  Infra  9  72-  ..... 

34.  White  v.  Smith,  64  N.  Y.  5!» 
(aff  6  Lans.  6]  (holding  that  a 
broker  cannot,  unless  expressly  so 
agreed,  buy  In  stock  to  cover  the  sale 


For  later  oasM,  Asrelopmsnts  and  ohanges  In  the  taw  see  cumulative  Annotations,  same  title,  puce^nd  note  lUiBber. 
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ii  not  ^pt  good^  (m  demand  and  notiee,  eloae  the 
tmuaetitm  by  bnying  to  cover  the  sale."  If  the 
efiest  rqmdiates  a  8h<nt  sale  whieh  he  hai  in- 
■tnieted  the  broker  to  make,  the  broker  may  at 
oDce  buy  in  stoek  to  eom  the  sale  and  ohaige  the 
elient  with  the  differenee  in  priee.**  A  broker  de- 
■iring  to  eloBe  ont  a  transaetion  for  short  aeeoont 
on  ma^in  need  not  give  notice  to  the  elient  of 
the  time  and  place  at  which  he  will  buy  to  cover 
the  aeeoont,  sneh  notice  being  required  only  where 
itm^s  are  pledged  for  the  payment  of  a  debt.'' 
A  broker  who  has  borrowed  stock  to  cover  a  ehort 
•ale  is  not  bound  to  require  the  lender  to  put  up 
maigins  to  secure  the  seller  against  a  deeUne  <u 
the  stoek  so  loaned." 

51j  E.  Damages— 1.  In  OeneraL  The  measure 
of  damages  against  a  broker  who  is  in  default  in 
the  performance  of  his  agency  is  regulated,  ordi- 
narily, by  the  rules  governing  the  measure  of  dam- 
ages in  civil  cases  generally.^"  Where  a  broker 
employed  to  effect  an  exchange  of  property  under- 
states an  offer  to  his  principal,  which  is  accepted, 
and  the  broker  keeps  part  of  £he  property  which 
was  intended  to  go  to  the  principal,  the  value  of 
the  part  so  kept  is  the  measure  of  the  damages 

without  direction  or  notice  from  his 
customer,  as  Ions  &s  no  demand  tor 
RiarKin  1b  made);  Knowlton  v.  Fftch, 
62  S.  Y.  288;  Campbell  v.  Wright,  8 
KTSt  471  [aff  118  N.  T.  694,  23  NB 
911]  (holdlDE  that,  if  a  broker's  buy- 
ing Is  not  authorixed  by  a  stop  order 
or  a  default  In  the  margin,  the  cus- 
tomer may  repudiate  the  transaction 
and  recover  the  margrin  deposited). 

"When  a  broker  makes  a  'short' 
sale  for  a  customer  he  Impliedly 
undertakes  to  continue  the  short 
sale  for  a  reasonable  time  to  enable 
his  customer  to  acquire  a  profit, 
provided  the  customer  keeps  the 
broker  secured,  which  It  Is  his  cor- 
respondins  duty  to  do."  Barber  v. 
Ellinirwood,  144  App.  PIT.  ElZ.  614. 
129  SYS  414. 

36.  Appleman  v.  Fisher.  34  Md. 
640;  White  v.  Smith.  64  N.  Y.  622 
[atr  6  Lane.  6];  Blaine  v.  Thomas, 
103  App.  Dlv.  600,  92  NY5  1036: 
Laxare  v.  Allen.  20  App.  Dfv.  <1S,  47 
NYS  340;  Sterling  v.  Jaudon,  48 
Barb.  (N.  T.)  469  (a  gold  transac- 
tion): ArmstroHK  v.  BIckel,  217  Pa. 
173.  66  A  326  (holding  that,  where 
the  customer  has  refused  to  put  up 
more  margin,  the  broker  can  pur- 
chase the  stock  and  charge  the  loss 
(0  hlB  account,  without  considering 
rumors  communicated  to  him  that 
the  stock  on  the  following  day  may 
be  settled  for  on  a  lower  basis). 

[a]  To  anpport  the  pnrohase  ai 
mada  on  tlw  oUent's  aooonnt,  it  Is 
essential  for  the  broker  to  show 
that  there  was  occasion  to  call  on 
the  client  to  make  a  further  deposit, 
and  that  he  failed  to  do  so  after  hav- 
ing reasonable  notice  prior  to  the 
purchase.  Laaare  v.  Allen,  20  App. 
Div.  616,  47  NYS  340. 

Eb]  snjlng-  In  atook  to  twpKf  loA 
Woek.- -  Where,  by  the  usages  of 
a  stock  exchange,  a  broker  Instructed 
by  a  client  to  sell  stock  In  case  the 
client  does  not  furnish  the  stock  is 
authorized  to  borrow  the  same  for 
aelivery  to  the  person  to  whom  It  Is 
sold,  being  protected  against  loss  in 
the  transaction  by  security  or  mar- 

5 Ins  deposited  by  the  client,  he  may 
emand  additional  marclns  when  un- 
willing longer  to  atana  bound  to  re- 
pay the  borrowed  stock  without  fur- 
ther protection;  and  unless  the  same 
ii  furnished  within  a  reasonable 
time  after  notlca  to  the  client,  he 
us  the  rt^t  to  take  such  fair  and 
rMsooable  steps  for  the  purchase  of 
atock  with  which  to  repay  that  bor- 
rowed as  may  be  nacessary  to  pre- 
nat  loss  to  himself,  and  to  charge 
Uie  cost  thereof  to  the  client's  ac- 
CMmt,  balnff  liable  only  for  a  fallura 


which  the  principal  is  entitled  to  recover  for  the 
fraud."  Where  a  broker  employed  by  a  vendor 
of  real  estate  secnres  the  ^reed  coufpensation,  but 
takes  a  different  security  for  defeired  payments 
than  that  roeeifod  by  the  principal,  the  measure 
of  the  principal's  damages  is  the  mfferenoe  in  value 
between  the  seeuzity  contracted  for  and  that  taken, 
not  ezeeeding  the  amonnt  of  the  deferred  pay- 
ments.'^ The  measure  of  damages  against  a  broker 
eoKplt^ed  to  purchase  land,  for  purchasing  the  same 
in  his  own  name,  is  the  differenee  in  the  price  paid 
or  agreed  to  be  paid  by  such  broker  and  the  rea- 
sonable market  value  of  the  land  at  the  time  the 
eontraot  was  r^udiated  and  the  suit  broi^t,  to- 
gether with  expenses  and  commissions  paid  to  the 
broker;*'  and  he  is  liable  on  the  conveyance  being 
set  aside  for  the  rental  value  of  the  property  held 
by  him  under  the  conveyance,  subject  to  a  credit 
fbr  taxes  paid.*"  Honey  may,  in  a  proper  case,  be 
valued  as  a  commodity  independently  of  its  face 
value.**  A  broker  receiving  money  and  not  paying 
it  over  to  his  principal  or  applying  it  to  the  pur- 
pose specified  in  the  contract  of  employment  within 
a  reasonable  time  is  liable  for  the  amount  so, 
retained*"  with  interest.** 


to  exercise  reasonable  care  and  skill 
in  the  matter  of  making  such  pur- 
chase.   Boyle  V.  Hennlng ,  1X1  Fed.  S76. 

30.  Bimbaum  v.  Hay,  68  App. 
Dlv.  76,  C8  NYS  691. 

37.  Smith  V.  Craig.  151  App.  Div. 
648,  136  NYS  423;  Sterling  V.  Jau- 
don, 48  Barb.  (N.  Y.)  469. 

38.  HorrlB  V.  Jamleson,  206  111. 
87,  68  NE  742  [aff  99  111.  A.  32]. 

39.  Cothran  v.  Ellis.  107  111.  413 
(holding  that  the  measure  of  dam- 
ages for  the  failure  of  a  broker  deal- 
ing tn  futures  to  sell  as  directed  by 
hie  customer  Is  the  difference  be- 
tween the  price  at  which  the  grain 
was  furnished  and  the  price  at  which 
the  broker  was  directed  to  sell,  less 
his  commissions  and  other  proper 
charges);  Cartan  v.  Tackaberry  Co., 
189  Iowa  686.  117  NW  963  (holding 
that  the  loss  of  profits  on  a  contract 
was  never  made  too  remote);  Hsr- 
rison  v.  Craven,  188  Mo.  690,  87  3W 
962  (holding  that  damages  were  too 
remote);  Hurt  v.  Miller,  120  App. 
Dlv.  833,  105  NYS  776  [aft  ISO  N.  Y. 
663  mem,  83  NE  1126  mem];  Hope  v. 
L.awrence,  60  Barb.  (N.  Y.)  268.  See 
generally  Damages  [1!1  Cyc  1  et  seq]. 

[al  Where  a  liroker  OallTexs  a 
oontraot  to  tha  other  party  In  vlola- 
tlon  of  Us  principal's  InstmoUoBs, 
the  damage  sustained  by  the  princi- 
pal in  consequence  of  his  refusal  to 
perform  the  contract,  and  the  ex- 
penses of  defending  a  suit  by  the 
other  party's  assignee  for  breach  of 
the  contract  and  a  suit  by  the  agent 
for  GommlsMons  are  elements  of  re- 
covery. Hawes  v,  Blrkhols,  114  NYS 
766. 

fb]  Wlun  a  nal  estata  ayent 
falls  to  oarry  ont  an  axpress  OMitraot 

to  sell  property  at  a  certain  price 
within  a  designated  time,  he  Is  liable 
to  his  employer  In  damages,  the 
measure  of  which  Is  the  dlfTerence 
between  the  price  at  which  he  under- 
took to  sell  the  property  and  Its 
market  value  at  the  end  of  the  time 
limited.  Dunn  v.  Mackey.  80  Cal. 
104.  22  P  64, 

[c]    BspsnsM  la  snit  for  speoUle 

EezfoTmaaea^Where  a  real  estate 
roker,  acting  within  his  authority, 
enters  Into  an  agreement  with  a  pur- 
chaser relative  to  the  sale  of  land, 
which  agreement  Is  not  binding  on 
the  owner  as  a  contract  of  sale,  the 
broker  la  not  liable  for  the  expenses 
incurred  by  the  owner  tn  a  suit  for 
speclflc  performance  by  the  pur- 
chaser. Martin  v.  Ede,  103  Cal.  157, 
37  P  199.  But  see  Myers  v.  Adler, 
168  Mo.  A.  607.  176  SW  538  (holding 
that,  where  plaintiffs  employed  de- 
fendant to  effect  an  exchange  of 


property,  and  through  his  neglect 
were  required  to  defend  a  suit  by 
the  other  party  for  specific  perform- 
ance and  to  expend  or  obligate  them- 
selves for  a  certain  sum.  such 
amount  is  recoverable  as  damages). 

[d]  When  a  broker  la  ffidltr  of 
nefflurenoe  In  not  taklac  proper 
seonnty  for  a  loan,  the  measure  of 
damages  Is  not  the  amount  loaned 
with  interest,  but  the  difference  be- 
tween that  amount  and  the  actual 
value  of  the  security.  Ixtwenburg 
V.  Wolley,  25  Can.  S.  C.  61. 

40.  Emmons  v.  Alvord,  177  Mass. 
466,  62  NE  126. 

41.  Lunn  v.  Outhrle,  146  Iowa  601. 
88  NW  1060. 

42.  Rohrbach  v.  Hammlll,  162 
Iowa  181,  143  NW  872. 

43.  Dean  v.  Roberts,  182  Ala.  221, 
62  S  44. 

fa]  Whara  sneh  oonveyaaoe  Is  set 
aside  aftar  a  pnvortloa  of  the  laad 
Is  sold  to  another  with  notice,  both 
the  broker  and  the  purchaser  are 
liable  for  the  fair  rental  value  of 
the  portion  sold;  but  as  the  broker 
is  primarily  liable  the  purchaser 
should  not  he  compelled  to  pay  If 
the  money  can  he  recovered  from  the 
broker.  Dean  v.  Roberts,  182  Ala. 
221,  62  S  44. 

""44.  Taylor  v.  Ketchum.  28  N.  Y. 
Super.  607,  35  HowPr  289  (holding 
that  the  fact  that  gold  coin  Is  part 
of  the  currency  of  the  country  will 
not  prevent  a  principal  from  recover- 
ing the  value  thereof  as  an  article 
of  merchandise  In  other  kinds  of 
currency  which  are  legal  tender,  In 
an  action  against  his  broker  for  sell- 
ing the  coin  in  violation  of  his  In- 
structions). 

[a]  Confederate  notes.— 'In  an  ac- 
tion against  a  real  estate  broker  for 
failing  to  pay  over  the  purchase 
money  (Confederate  treasury  notes) 
of  land  sold  for  plaintiff,  the  meas- 
ure of  damages  is  the  value  of  the 
currency  at  the  time  it  was  received 
by  defendant,  with  Interest  thereon. 
Wltsell  V.  Rlggs,  48  S,  C.  L.  186. 

4S.  Balllnger  v.  Wilson,  (N.  J. 
Ch.)  68  A  488;  Wltsell  v.  Riggs, 
48  S.  C.  Tj.  186. 

[a]  &i  an  aetlon  affalnst  a  hroker 
to  rseover  an  allsfsA  varaportad  pois 
tloa  of  the  prloe  of  platntlfTs  land 
sold  by  him,  the  measure  of  damages 
is  the  amount  so  unreported  and  un- 
paid, and  not  the  dlfCersnoe  between 
the  fair  market  value  of  the  land  at 
the  time  plalntlft  parted  with  it  and 
what  he  received  therefor.  Duncan 
V.  Holder,  IB  N.  M.  323.  1^7  P  686.  , 
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62]  2.  Ir  Stock  TruiMctloiu.  As  a  general 
rule  the  measure  of  damages  in  an  action  against 
a  broker  for  selling  his  principal's  stocks  in  viola- 
tion of  his  orders  is  their  market  value  at  the  time 
of  sale  or  their  highest  value  hetween  the  time  of 
sale  and  a  reasonable  time  after  the  owner  has 
received  notice  of  it  so  as  to  enable  him  to  replace 
the  stocke,*'  although  it  has  been  held  to  be  the 
highest  maricet  value  of  the  stocks  between  the 
time  of  the  conversion  and  the  trial."  What  is  a 
reasonable  time  must  depend  somewhat  on  circum- 
stances, and  the  cases  are  not  uniform  as  to  the 


time  which  shonld  be  allowed."  Under  this  role, 
if  the  price  of  stock  which  a  broker  has  sold  with- 
'  out  authority  does  not  within  a  reasonable  time 
thereafter  advance  above  the  price  received  by  him, 
a  client  who  has  paid  nothing  on  account  of  the 
purchase  is  entitled  to  receive  only  nominal  dam- 
ages for  the  conversion."  The  measure  of  dam- 
ages for  failing  to  execute  a  customer's  orders  re- 
garding a  sale  of  stocks  is  the  actual  loes  sustained 
by  the  customer;'^  and  where  a  broker  fails  to 
act  promptly  in  executing  an  order  for  the  sale  of 
stocks  at  a  certain  price,  this  is  the  difference  be- 


440;  Melvln  v.  Aldrldgd,  81  Md.  6B0, 
82  A  S89;  Harrison  v.  Ixms,  1  S.  C. 
BJq.  110. 

lUflit  to  Interest  see  generally 
Interest  [22  Cvo  1174]. 

47.  U.  8.— Oallsher  v.  Jonea,  129 
XT.  8.  193,  9  set  385,  S2  L.  ad.  658.  ' 

Conn. — Line  v.  Halcom,  77  Conn. 
il7,  69  A  S98;  Wlnln  v.  Federal 
Stock,  etc.,  Co.,  77  Conn.  B07,  B9  A 
•07. 

111.-— Schaefar  v.  Dlddnson,  141  111. 
A.  284. 

Ky  — Rlcketts  T.  Crittenden,  2  Ky. 
Op.  499. 

La. — Dancy  v.  Hayward,  4  La.  A. 
,(Orleana>  111. 

N.  Y. — Mullen  V.  Qulnlan,  19B  N.  T. 
109,  87  NE  1078,  24  LRANS  Gil; 
OruRian  v.  Smith,  SI  N.  T.  2S  [rev 
44  N.  Y.  Super.  389];  Baker  v.  Drake, 
63  N.  Y.  211,  13  AmR  607  [overr 
Uarkham  t.  Jaudon,  41  N.  T.  236}; 
Bartter  v.  BlUngwood,  144  App.  Dlv. 
512.  129  NTS  414  (less  the  broker's 
commission):  Rosenbaum  v.  Sttebel, 
187  App.  Dlv.  912  mem,  122  NYS  131; 
Barber  v.  Btllngwood,  137  App.  Dlv. 
704,  122  NYS  U9  (holding  that.  If  a 
broker's  customer  has  paid  for  se- 
aurltles  purchased  through  the  broker 
and  owes  him  nothing  for  commis- 
sions or  for  carrying  them,  he  may 
recover  from  the  broker.  In  case  of 
the  latter's  unauthorised  sale  of  the 
securities,  their  full  value,  to  be 
ascertained  by  the  highest  price  the 
securities  attained  during  a  reason- 
able time  after  knowledge  of  the  sale, 
regardless  of  the  price  obtained  for 
them  by  the  broker,  unless  such 
amount  has  been  paid  over  to  the 
customer,  in  which  event  the  re- 
covery is  limited  to  the  balance  for 
which  the  broker  had  not  accounted); 
Keller  v.  Halsey.  180  App.  Div.  698, 
116  NTS  664;  Burnham  v.  Lawson, 
lis  App.  Dlv.  389,  103  NTS  02;  Colt 
V.  Owans,  47  N,  T.  Super.  430; 
Pasohka  V.  Wright,  93  MIsc  164,  166 
NTS  773;  Burrldge  v.  Anthony,  1 
HTCltyCt  «44. 

Va.— Miliar,  v.  Lyons.  Ill  Va.  276. 
74  SE  194. 

Wis. — Wahl  V.  Tracy,  139  Wis.  668, 
121  NW  660. 

Ont. — Carnegie  v.  Federal  Bank,  6 
Ont.  418.  Compare  Ames  v.  Suther- 
land, 11  Ont  L.  417,  7  OntWR  116 
[afr  9  Ont.  L.  631]  (holding  that, 
where  a  stockbroker  is  a  wrongdoer 
or  has  committed  a  breach  of  his 
contract,  the  client  is  not  entitled, 
If  the  stock  might  haye  been  re- 
stored, to  damages  greater  In  amount 
than  the  price  which  the  shares 
realized). 

[a]  "An  aotnal  olosliur  out  of  tlie 
transaetlon  by  tbe  broker  without 
BOtlos  to  his  customer  Is  equivalent 
to  a  closing  out  upon  Insufflclent 
notice,  and  the  rights  of  the  parties 
are  the  same  in  the  one  case  as  the 
other.  In  either  case  the  fault  of 
the  broker  lies  In  not  affording  his 
customer  a  reasonable  time  within 
which  to  replace  the  transaction  else- 
v4iere.  and  the  customer  is  entitled 
to  recover  as  damases  the  profit  he 
would  have  made  if  his  broker  had 
given  blm  reasonable  notice  of  the 
intention  to  close  out  the  transac- 
tion, carrying  It  on  meanwhile." 
Barber  v.  Bllfngwood,  144  App.  Dlv. 
612,  BIB,  129  NTS  414. 


[b]  Where  oastomer  acts  Intma- 
diataly,  role  not  ■npUaahla. — "The 
reason  for  the  rule  giving  a  customer 
a  reasonable  time  after  an  unau- 
thorized sale  of  stock  by  brokers, 
assuming  that  it  applies  to  an  unau- 
thorized sale  of  such  a  contract, 
within  which  to,  detarmfna  what 
course  to  pursue,  and  for  giving  him 
the  highest  market  prica  at  which 
the  stock  is  sold  within  such  reason- 
able time  after  the  unauthorised  sale 
.  .  .  cannot  avail  .  .  .  [where 
the  customer  has  datarmlned]  upon 
his  course  of  conduct  immediately, 
and  required  no  time  either  to  con- 
sult counsel,  to  watch  the  market 
or  to  raise  funds."  Hurt  v.  Uitler, 
120  App.  Dlv.  833.  837.  106  NTS  776 
[an  190  N.  T.  663  mem,  83  NE  1126 
mem]. 

[c]  AgraeBient  to  oarry  for  defl- 
nita  tlnie. — (1)  Where  defendant  by 

agreement  with  plalntilE  purchased 
with  his  own  money  stocks  and 
bonds  for  the  former  on  a  apeclfled 
commission,  and  agreed  to  hold  them 
until  a  day  named  and  then  sell  for 
plaintiff,  and  plaintiff  deposited  cer- 
tain money  as  security  against  loss, 
and  agreed  to  give  further  security 
if  necessary,  and  defendant  sold  the 
stocks  and  bonds  before  such  date, 
the  meoaura  of  damages  Is  the  mar- 
ket value  of  such  stocks  and  bonds 
on  the  last  day  of  the  period  during 
which  he  had  agreed  to  hold  them. 
Andrews  v.  Clerke,  16  N.  T.  Super. 
B86.  (2)  But  in  Michael  v.  Hart. 
[1901]  2  K.  B.  867,  It  was  held  that, 
where  a  broker  on  the  London  Stock 
exchange  who,  in  breach  of  his  agree- 
ment  to  keep  his  client's  account  open 
till  the  settlement  at  the  end  of  the 
montii  wrongfully  closed  It,  the 
measure  of  damages  is  the  highest 

Erica  the  stocks  would  have  realized 
etween  the  data  ha  so  wrongfully 
closed  the  account  and  the  date  to 
which  he  agreed  to  carry  It  over. 

[d]  In  oatamdatair  tae  martat 
pnoe  (1)  of  commodities  of  fluctuat- 
ing values  such  as  stocks,  dealt  In 
on  a  recognized  exchange,  the  courts 
receive  as  evidence  proof  of  the 
actual  sales  made  on  such  exchange; 
for  these  prices  are  the  I>e8t  pos- 
sible evidence  of  the  market  value. 
Peechke  v.  Wrlriit.  93  Misc.  164,  166 
NYS  773.  (2)  But  where  there  are 
no  sales  made  on  the  exchange,  the 
rule  of  damages  remains  the  same, 
but  the  market  price  must  be  estab- 
lished by  other  evidence.  Peschke 
V.  Wright,  supra. 

[e]  Where  th»  enstomav  has  had 
a  reasonable  opportnnlty  to  boy  baok 
Us  seonrltlas  (1)  the  broker  cannot 
be  held  for  a  further  loes  ol^  the 
speculative  profits.  Peschke  v, 
Wright,  93  Misc.  164.  166  NTS  778. 
(2)  And  even  though  the  stock  ex- 
change Is  closed,  If  the  customer 
could  have  repurchased  the  stock 
through  dealers  and  traders  at  a 
lower  price  he  will  be  held  to  have 
had  a  market  and  to  have  sustained 
no  damage,  so  that  he  could  not  re- 
cover for  the  conversion.  Peschke 
V.  Wright,  supra. 

48.  Dent  v.  Holbrook,  64  Cal. 
146;  I^awrence  v.  Maxwell,  6  i^ans. 
469  raff  63  N.  T.  19];  Sproul  v.  Sloan. 
241  FiL  284,  88  A  601,  AnnCasl916B 
941. 


[a]  Waiver  of  aoaversloa  aad  salt 
In  asrampslt^Whare  a  broker  car- 
rying stock  for  a  principal  sells  It 
without  authority,  and  the  latter 
waives  the  conversion  and  sues  In 
aSBumpslt,  the  measure  of  damages 
Is  the  market  value  of  the  stock  at 
the  time  of  the  conversion  and  not 
the  hlgheat  price  which  it  would  have 
commanded  at  any  time  before  trial. 
Wagnar  v.  Peterson,  88  Pa,  2SS. 

mule  of  Idchest  Interuadlata  vslvs 
see  also  Damages  [13  Cyc  1C9,  170]; 
Trover  and  Conversion  [38  Cyc  2098], 

49.  Dancy  v.  Hayward,  4  Ls.  A. 
(Orleans)  111  (holding  that  what 
constitutes  a  raasonablo  time  Is  to 
be  determined  according  to  the  cir- 
cumstances of  each  case  and  with 
reference  to  the  means  and  ability  of 
the  party) :  Rosenbaum  v.  Stlebel, 
137  App.  Dlv.  912  mem,  122  NTS  131; 
Keller  v.  Halsey,  130  App.  Dlv.  S98, 
116  NTS  664;  Burnhom  v.  Lockwood. 
71  App.  Dlv.  301.  76  NTS  828  [app 
dism  177  N.  Y.  539  mem.  69  NE  1121 
mem]  (holding  that,  where  the 
market  price  of  stock  had  become 
fairly  settled  again  within  twenty- 
nine  days  after  the  sale,  and  ample 
opportunity  was  afforded  within  that 
time  to  the  client  to  repurchase  the 
stock,  twenty-nine  days  will  be 
deemed  a  reasonable  time,  within  the 
rule  that  a  client  may  recover  as 
damages  for  an  unauthorized  sale  of 
stock  of  a  fluctuating  value  the 
difference  between  the  price  at  whltA 
the  stock  was  sold  and  the  highest 
market  price  attained  within  a  rea- 
sonable time  thereafter);  In  re  Dick- 
inson, 166  NTS  238  (holding  that 
where  an  owner  of  stock,  falsely  In- 
formed by  brokers  to  have  been  sold 
at  19  as  ordered,  rested  In  that  be- 
lief for  three  months,  without  re- 
purchasing the  steadily  rising  stock 
on  open  market,  his  damages  were 
the  amount  realisable  at  19.  and  not 
at  the  highest  point  reached  within 
reasonable  time  after  discovery). 

[a]  In  determining  when  the  ens- 
tomer  had  thB  first  raasonaUe  oppor- 
tnnlty to  replace  the  stocks  sold,  his 
financial  ability  to  do  so  Is  not  an 
element  to  be  considered,  although, 
when  he  has  sufllclent  means,  he  Is 
entitled  to  a  reasonable  time  to  con- 
vert his  securities  Into  cash  to  raise 
the  sum  required  to  replace  the 
stocks.  Ling  V.  Malcom,  77  Conn. 
617,  69  A  698.  But  see  Dancy  v. 
Hayward,  4  La.  A.  (Orleans)  111 
(holding  that  what  constitutes  a  rea- 
sonable time  is  a  matter  to  be  de- 
termined according  to  the  circum* 
stances  of  each  case  and  with 
reference  to  the  means  and' ability 
of  the  party). 

[b1  BeasonatO*  tlma  nmr  be  a 
^ncstlon  of  law  where  the  facts  are 
not  disputed.  Barber  v.  Elllngwood, 
1S6  App.  Dlv.  649,  120  NTS  947;  Kel- 
ler V.  &ilaey,  130  App.  Div.  698,  111 
NTS  664;  Burnham  v.-  Lawson,  III 
App.  Div.  389,  103  NTS  482. 

50.  Colt  V.  Owens,  90  N.  T.  368. 
61.    King  V.  Zell,  106  Md.  426,  » 

A  279;  MInnear  v.  Oay,  217  Mass. 
402,  li4  NB  911  (holding  that  the 
owners*  maasura  or  damages,  in  an 
action  against  brokers  who  agreed  to 
sell  stock  for  the  owners,  rasultlag 
from  the  broker's  tellnre  to  make  an 
enforceable  contract  of  sale,  would 
ba  the  amount  which  the  owners 
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twem  the  price  named  in  the  order  and  that  for 
vhieh  the  stock  is  flnally  sold."  If  a  broker  fails 
to  execute  an  order  for  the  porebaae  of  stocks,  the 
nteasnre  of  the  pruiei{^'s  damages  is  the  amount 
itf  money  advanced,  vith  interest,"  where  it  does 
not  appear-  that  the  broker  was  to  carry  the  stocks 
for  a  rise  in  the  price."  The  measure  of  damages 
for  the  failure  of  a  broker  to  buy  stocks  to  cover 
a  short  sale  is  the  difference  between  the  market 
vahie  at  the  time  of  the  instruction  to  buy  and  the 
price  at  wUeh  the  broker  finally  bought.  Where 
a  broker  who  has  bought  stocks  for  a  client  makes 
so  assignment  for  the  benefit  of  oreditors,  which 
both  parties  unite  in  n|;arding  as  merely  a  tem- 
porary expedient  to  tide  over  the  broker's  diffi* 
nilties,  and  aubeeqnent^  the  broker  is  adjudicated 
a  bankrupt,  the  value  of  the  sto^  is  determin- 
able as  of  the  date  of  the  petiti(m  in  bankmptey." 
If  a  looker  employed  to  sell  bonds  in  his  ai8ere< 
tion  at  the  best  market  price  refines  to  disclose 
the  time  of  sale  or  the  amount  realized,  the  evi- 
dence as  to  valne  should  be  strict^  eonstmed 
^unst  him."  It  has  been  held  that,  where  a 
Iffoker  converts  a  customer's  stock  to  his  own 
Qse  and  Uie  stoek  thereafter  declines  in  v^ne,  the 
customer  is  entitled  to  recover  the  value  of  the 
stoek  at  tine  time  of  the  conversion,  with  interest 


eoald  hav«  collected  as  dividends  or 
otherwlee  from  the  purchaser,  and 
not  the  whole  loss  caused  by  the  de- 

Sreclation  of  the  stock  after  the  time 
>r  delivery). 

sa.  Qulman  v.  Holbrook,  .1*2  Fed. 
272,  »  CCA  2ES  (holdinc  that,  where 
plaintltt  had  a  number  of  transac- 
Uoiw  pending  with  defendant  through 
•n  agency,  at  the  time  such  asency 
vag  closed.  In  each  of  which  deiend- 
aat.haa  purchased  and  was  holding 
oa  margin  for  plalntf ft  certain  stocks, 
and  plalntiir  then  ordered  the  stocks 
•old,  with  which  order  defendant  did 
not  comply,  plalntlft  was  entitled  to 
recover  on  the  basis  of  the  market 
price  of  the  stocks  when  they  were 
ordered  sold,  but  that  he  could  not 
recover  on  such  basis  as  to  the 
transactions  which  showed  a  proflt 
and  rescind  the  contracts  as  to  those 
showing  a  loss,  and  recover  the  ad- 
vances made  therein);  Allen  V.  Mc- 
Conihe,  124  N.  Y.  S42,  SC  NB  812 
[ad  12  NTS  232]. 

53.  Ldu-rabee  v.  Badger,  46  III.  440. 
See  also  Barber  v.  Clllngwood,  137 
App.  Dlv.  704,  122  NTS  369  (hold- 
ing that,  where  a  stockbroker's  cus- 
tomer is  entitled  to  recover  at  ali  for 
Uie  broker's  unlawful  closing  of  his 
account,  he  "hiay  recover  both  profits 
and  interest  as  well  as  the  margin 
deposited). 

[a]  The  measnre  of  damages  for 
a  fsUaze  to  deUvsr  stock  to  the 
fiUeot  on  dematUI  (i)  is  the  amount 
paid  by  the  client  on  account  for  the 
purchase  price.  Hoogewerff  v.  Flack, 
101  Hdl  371,  61  A  184.  <2)  But  it 
iias  been  held  that  on  an  ordinary 
purchase  of  stock  on  margin  through 
a  broker,  if  the  broker  fails  to  de- 
liver the  shares  on  a  demand  being 
made  with  a  tender  of  the  balance 
due  on  them,  the  purchaser  is  en- 
titled to  the  value  of  the  shares  at 
the  time  of  such  tender  and  demand, 
less  any  balance  owing  on  them  and 
less  commission  and  Interest.  Croft 
V.  Mitchell,  14  DomLR  914,  &  OntWN 
411,  26  OntWR  603  [dlsm  app  10  Dom 
LR  896,  4  OntWN  1086]. 

64.  Gurley  v,  Macl^nnan,  17  App. 
(D.  C.)  170  (holding  that,  where 
brokers  accepted  an  order  to  pur- 
chase and  failed  to  execute  It,  but 
there  was  nothing  to  Indicate  that 
tbey  were  to  carry  the  stock  for  a 
nee,  the  measure  of  damages  is  riot 
the  difference  between  the  market 
vtluc  of  the  stock  on  the  date  when 
»  was  to  have  been  purchased  and 
m  market  value  wlthfn  such  reason- 


from  that  time,  less  the  amount  of  his  indebtedness 
to  the  broker.  Where  a  customer  elects  to  dis- 
avow his  broker's  acts  in  himself  selling  or  buying 
on  orders  to  bny  or  sell,  and  tenders  the  amount 
which  would  have  been  due  the  broker  for  pur- 
chasing and  carrying  Btocks  to  the  day  of  tender, 
with  a  demand  for  delivery,  which  is  refused,  and 
claims  a  conversion,  he  is  entitled  to  the  difference 
between  their  market  price  at  the  date  of  the  al- 
lied sale  and  the  market  price  on  the  date  of 
tender." 

[t  63]  L.  Acfeioii»— 1.  Blectlon  and  Form  of 
Action,  ^e  form  of  aetion  to  be  adopted  by  a 
principal  against  the  broker  depends  on  the  nature 
of  the  breach  of  dut;^  on  the  part  of  the  latter.* 
In  some  cases  the  principal  has  his  election  as  to 
whether  he  will  sue  ex  contraeta  or  ez  delicto."^ 
1!1iii8  ^ere  a  brokor  who  has  purchased  stock  for 
a  client  refuses,  without  legal  ezouBe,  to  deliver 
the  stock  on  demand,  the  client  may  either  sue  in 
tort  for  a  conversion  or  waive  the  tort,  treat  the 
broker  as  purchaser,  and  recover  the  value  of  the 
sto'ck  in  an  aetion  on  an  aeeount."  So  where  a 
broker  wrongfully  sells  securities  which  he  is  carry- 
ing for  a  customer,  the  customer  at  his  election  may 
either  sue  for  conversion  or  waive  the  tort  and 
I  sue  for  damages  for  breach  of  the  contract;*^  and 

conduct,  although  the  discovery  will 
subject  him  to  the  penalty  of  a  t>ond 

Eivan  by  him  to  the  corporation  on 
Is  admission.  Browning  v.  Aylwln, 
7  B.  *  C  204,  14  ECL  97,  108  Reprint 
699:  Robinson  v.  Kitchen,  8  De  Q.  M. 
&  a.  88,  67  EngCh  68,  44  Reprint 
222;  Green  v.  Weaver,  1  Sim.  404,  2 
EngCh  404,  67  Reprint  630. 

ei.  Barber  v.  Enilngwood,  137  App. 
Dlv.  704,  12S  NTS  369  (complaint 
held  to  state  a  cause  of  action  on 
contract  and  not  in  tort  for  oonver- 
sion) ;  Shreeve  v.  Adams,  6  Phlla. 
(Pa.)  260  (holding  that  an  action  on 
the  case  will  lie  for  neglect  of  duty 
as  a  broker,  the  principal  having  his 
election  to  sue  either  ex  contractu 
or  ex  delicto).  See  generally  Eiec* 
tlon  of  Remedies  [16  Cyc  Z61  et  seq]. 

[a]  Oommon  ooonts. — Where,  how- 
ever, plaintiff  claimed  the  right  to 
recover  from  his  brokers  by  reason 
of  their  failure  to  require  margins 
of  a  lender  of  stock  borrowed  by 
them  to  cover  a  short  sale  for  him, 
the  breach  of  duty.  If  any,  was  a 
breach  of  contract,  and  not  a  tort 
which  plaintiff  could  waive  and  sue 
on  the  common  counts  In  assumpsit. 
Morris  v.  Jamieson,  205  III.  87,  6S 
NE  742  [afC  99  111.  A  82]. 

[b]  An  aoUon  ex  oontraota  by  a 
real  estate  owner  against  a  broker  to 
recover  money  deposited  with  the 
broker  by  a  prospective  buyer  will 
not  lie,  where  the  deposit  accom- 
panied an  agreement  by  the  pur- 
chaser to  buy  the  land  "free  of 
leases,"  while  the  agreement  of  the 
owner  to  sell  provided  that  renta 
should  be  adjusted  to  the  date  of 
transfer,  and  accordingly  the  sale 
was  not  consummated.  Tyssowskl  v. 
F.  H.  Smith  Co.,  26  App.  (D.  C.)  408. 

BatUloatlon  uA  MpudtotloB  «w 
supra  IS  31-83. 

es.  Bradfleld  v.  Patterson,  10«  Ala. 
897,  1?  S  636. 

[a]  Waiver  of  tort. — An  owner  of 
stock  purchased  on  margin  by  a 
broker  for  him  need  not  waive  the 
conversion  of  the  stock  by  the  broker 
in  order  to  recover  as  damages  the 
value  of  the  stock  at  the  time  of  the 
conversion:  as  to  damages  It  Is  Im- 
material whether  his  action  is  in  tort 
or  on  the  contract.  MeXntyre  v. 
Whitney,  139  App.  I>iv.  667,  124  NTS 
234  [1^  201  N.  T.  626  mem,  94  NE 
109S  mem]. 

es.    Taussig  V.  Hart,  49  N.  T.  SOI, 
68  N.  Y.  426;  Barber  v.  Bllingwood, 
117  App.  Dlv.  704,  122  NTS  369;  Cas- 
well V.  Putman,  41  H1A6&I.  Ei«yv44-> 
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able  time  after  the  principal  had 
knowledge  that  the  brokers  nad  not 
purchased  as  would  have  enabled  him 

to  purchase). 

SB.  Rogers  v.  Wiley,  ill  S.  T,  E27, 
80  NE  682  [Btt  14  NTS  6221. 

S6.  In  ra  Swift.  112  Fed.  116.  60 
CCA  264. 

07.  Bate  v.  McDowell.  49  N.  T. 
Super.  106. 

Se.  TausBlgv.  Hart.  68  N.  T.  426; 
Mclntyre  v.  Whitney.  139  A_pp.  Dlv. 
657,  124  NTS  234  [aff  201  nTt.  626 
mem,  94  NB  1096  mem], 

80.  Stiebel  v.  Lissberger,  166  App. 
Dlv.  164,  161  NTS  822. 

00.  Morris  v.  Jamieson,  206  111.  87. 
68  NE  742  [aff  99  111.  A.  22]  (holding 
that  an  Indebtedness  of  □lalntiff'a 
brokers  to  him  by  reason  of  a  breach 
of  their  duty  to  require  marg-ns 
from  a  lender  of  stocks  borrowed  to 
cover  a  short  sale  made  by  them  for 
plaintiff  could  not  be  recovered  on 
the  common  counts  for  money  had 
and  received):  Dickinson  v.  tTpdike, 
(N.  J.)  49  A  712  (holding  that,  where 
defendants  who  were  employed  by 
plaintiff  to  And  a  purchaser  for  a  lot. 
after  finding  a  purchaser  and  re- 
ceiving part  of  the  price  and  before 
the  deed  was  delivered,  learned  that 
the  purchaser  had  sold  at  an  ad- 
vance, but  did  not  Inform  plaintiff, 
his  claim.  If  any,  against  them  is  for 
damages,  for  which  an  action  at  law 
and  not  a  bill  in  equity  is  the  appro- 
priate remedy);  Boorman  v.  Brown, 
3  Q.  B.  611,  43  ECL.  843,  114  Reprint 
608  [aff  li  CI.  &  F.  1,  8  Reprint 
1008]  (holding  that  an  action  on  the 
case  la  maintainable  against  a  broker 
who  sells  on  credit  In  violation  of  In- 
structions); Wilson  V.  Short,  6  Hare 
3S6,  81  EngCh  866,  67  Reprint  1207 
(holding  that  there  is  a  remedy  in 
equity  as  well  as  at  law  In  favor  of 
a  principal  against  his  broker  to  re- 
cover money  paid  to  the  broker  on 
his  untrue  representation  that  he  has 
entered  into  a  contract  for  his  prin- 
cipal); Dufresne  v.  Hutchinson,  3 
Taunt.  117,  128  Reprint  48  (holding 
that  an  actlonr  for  breach  of  duty  but 
not  trover  lies  against  a  broker  who 
Is  authorized  to  sell  goods  for  a  cer- 
tain price  but  sells  them  at  an  In- 
ferior price);  Sutherland  v.  Cox,  6 
Ont.  595  (action  for  money  had  and 
received).  See  generally  Actions 
IS  110-187. 

[a]  JUscovery. — broker  of  the 
city  of  London  must  answer  a  bill  of 
discovery  in  aid  of  an  action  brought 
against  him  by  his  employer  for  mis- 
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whether  the  action  is  brought  for  eonTersum  or  on 
the  contract,  the  broker  may  interpose  a  oonnter- 
elaim  for  advances,  interest,  and  eommiaaions  as 
an  offset.^ 

[f  54]  -  8.  Fleadinc."  The  rales  of  pleading 
applicable  to  eivil  actions  in  general  govern  the 
snfficiency  of  a  complaint  in  an  action  against  a 
r«al  estate  broker  for  failure  to  examine  the  title 
to  land  purchased  by  him  for  plaintiff,"  or  for 
seUing  the  property  of  plaintiff  on  terms  not  au- 
thorised,*' or  for  a  balance  received  by  the  broker 
for  land  above  the  purchase  price  induced  by 
fraud,"*  or  for  fraud  in  effecting  an  exchange  of 


laDds,"*  in  a  suit  against  a  broker  for  loaning 
pluntiff's  money  on  insufficient  secnrity,'**  or  for 
failing  to  pay  over  money  rec^ved;'*  and  in  an 
action  against  a  stoekbroker  for  Trrongfully  selling 
stock  purchased  by  him  for  plaintiff,'*  or  for  fail- 
ing properly  to  execute  an  order  for  the  purchase 
or  sale  of  stock,"  or  for  wrongfully  appropriating 
a  deposit  for  security;"  and  the  construction  of 
an  answOT  in  an  action  by  a  vendor  against  a  real 
estate  broker  for  wroi^ully  detaining  moneys  col- 
lected on  the  sale  is  likewise  governed.'*  Questions 
of  pleading,  proof,  and  varianee  are  also  governed 
by  the  general  rules  applicable  in  other  eases." 


other  BTOundB  120  N.  T.  163,  24  NK 
28?];  Warner  v.  Peterson,  83  Pa.  23H; 
Carnegie  v.  Federal  Bank.  6  Ont.  418. 

64.  Barber  v.  Enilnswood,  137  App. 
Dlv.  704.  122  NYS  869. 

65.  See  generally  Pleading  [31 
Cyo  11. 

BlfU  Of  ■•t-os  Sa  aoticms  i»«tw««i 
lirokMr  and  pxinolpal  see  Set-Off  and 
Counterclaim  [34  Cyc  618T. 

M.  Sears  Forbes,  122  Ind.  858, 
28  NB  773  (holding  that  a  complaint 
allefflna  that  the  grantor  had  mort- 
gaged the  land  conveyed  and  other 
lands  and  that  the  mortgage  had 
been  foreclosed  and  the  lana  In  ques- 
tion sold,  without  showing  whether 
the  grantor  stlU  retained  title  to  the 
other  lands  mortgaged  or  their  value, 
or  that  plaintlfC  applied  for  an  order 
in  the  decree  for  foreclosure  that 
such  lands  be  first  sold,  Is  demurr- 
able). 

67.  Lunn  v.  Guthrie,  116  Iowa  601, 
88  NW  1060  (holding  that  the  prin- 
cipal. In  an  action  against  the  agent 
for  damages  caused  oy  such  sale.  In 
the  absence  of  an  allegation  ot  fraud 
on  the  part  of  the  agent  must  plead 
a  return  of  the  consideration  to  the 
purchaser,  or  an  offer  so  to  do), 

S8.  Merrltt  v.  Hummer,  21  Colo. 
A.  568,  122  P  816  (holding  that,  al- 
though a  complaint  against  a  real 
estate  broker  seeking  a  balance  re- 
ceived by  defendant  for  land  above 
the  purchase  price  Induced  by  fraud 
did  not  allege  In  direct  terms  that 
the  property  sold  for  the  sum  for 
which  plaintiff  claimed  It  was  sold, 
it  is  sufUcient  where  it  alleged  the 
amount  received  by  plaintiff  and  the 
sum  which  defendant  retained,  the 
total  amounting  to  the  sum  claimed). 

69.  Myers  v.  Adler.  188  Mo.  A.  607, 
176  8W  538  (holding  that  a  petition, 
alleging  the  relation  of  principal  and 
broker  and  charging  the  broker  with 
fraud  whereby  the  principal  con- 
tracted for  exchange  of  property,  to 
get  rid  of  which  he  had  to  expend 
and  obligate  himself  to  the  extent  of 
two  thousand  dollars,  stated  good 
cause  of  action  against  the  broker  for 
fraud). 

70.  Bronnenburg  v.  Rlnker,  2  Ind. 
A.  391,  28  NE  668  (holding  that  the 
complaint  need  not  allege  that  de- 
fendant agreed  to  be  personally  re- 
sponsible for  the  loan,  as  the  gist  of 
the  action  Is  the  negligence  of  de- 
fendant In  making  the  loan  as  the 
agent  of  plaintiff;  that  it  need  not 
allege  that  the  note  evidencing  the 
loan  was  unpaid,  where  it  alleges 
that  the  loan  was  made  to  an  In- 
solvent person,  and  that  It  is  utterly 
worthless;  that  where  the  complaint 
avers  that  the  borrower  of  the  money 
so  deposited  was  and  is  entirely  in- 
solvent, and  that  the  note  Is  utterly 
worthless.  It  need  not  aver  a  demand 
of  the  money  either  from  the  maker 
of  the  note  or  from  defendant;  that 
where  the  complaint  alleges  that  de- 
fendant falsely  represented  that  the 
loan  was  secured  by  a  mortgage,  it 
need  not  allege  that  defendant  knew 
such  representation  to  be  false,  es- 
pecially where  It  appears  that  the 
loan  was  made  without  any  security; 
and  that  failure  to  allege  that  plain- 
tiff was  Injured  by  defendant's  neg- 
ligence Is  of  no  consequence  where 
it  Is  alleged  that  the  loan  was  made 


to  an  insolvent  person,  and  that  the 
note  is  utterly  worthless). 

71.  Harrison  v.  Lakenan,  189  Mo. 
581.  88  SW  53  (holding  that,  where 
in  an  action  against  brokers  who  had 
effected  a  sale  of  plalntltTs  land,  the 
petition  alleged  that  defendants  re- 
ceived from  the  purchaser  a  sum  of 
money  for  the  use  of  plaintiff,  and 
retained  it,  refusing  to  pay  It  over, 
the  petition  was  not  insufncient  for 
falling  to  allege  that  defendants  were 
authorised  to  collect  the  money). 

TX  Clark  V.  Meigs,  21  ^.  T.  Super. 
689.  22  HowPr  840  [rev  21  HowPr 
187]  (holding  that  a  complaint 
against  brokers  which  shows  that 
they  purchased  stock  for  plaintiff  to 
be  delivered  to  him  at  nis  option 
within  a  specified  time,  but  sold  it 
meanwhile  against  his  express  in- 
structions, need  not  allege  a  demand' 
and  tender  on  the  part  of  plaintiff). 

[a]  Special  damages. — Damages  re- 
sulting from  loss  of  profits  by  a  sub- 
sequent advance  In  the  price  of  the 
stocks  wrongfully  sold  are  special, 
and  therefore  not  recoverable  unless 
alleged  In  the  complaint.  Ling  v. 
Malcom.  77  Conn.  517,  69  A  698. 

73.  Pickering  v.  Demerrltt,  100 
Mass.  416;  Ryder  v,  Slstare.  15  Daly 
90,  2  NYS  716  (holding  that  a  com- 
plaint containing  no  allegation  that 
plaintiff  provided  the  means  of  pay- 
ment, or  that  defendant  agreed  to  ad- 
vance  the   same,    or   that  plaintiff 

f laced  the  stock  to  be  sold  within  de- 
endant's  reach,  or  that  he  agreed  to 
sell  stocks  that  plaintiff  did  not  pos- 
sess or  furnish  for  delivery,  does  not 
show  a  cause  of  action). 

74.  Cowen  v.  Voyer,  79  App.  Dlv. 
638  mem,  80  NTS  29  (holding  a  com- 
plaint to  be  demurrable  where  it  does 
not  show  that  defendants  were  not 
entitled  to  mingle  the  margin  with 
their  own  funds,  or  that  they  were 
in  any  way  in  default). 

75.  Alexander  v.  Northwestern 
Christian  Univ.,  57  Ind.  466  (holding 
that,  where  defendant  answered  that 
plaintiff,  with  full  knowledge  that  de- 
fendant was  acting  as  the  broker  of 
the  purchaser  In  making  Investments 
tor  the  latter  In  real  estate,  had  era- 
ployed  defendant  at  a  stipulated  com- 
mission to  sell  such  real  estate  at  a 
specified  price,  and  that  he  had  made 
such  sale,  receiving  from  the  pur- 
chaser a  sum  exceeding  the  price  of 
the  realty,  had  paid  over  such  price, 
less  his  commission,  to  plalntlfC,  and 
had  retained  the  excess  as  the  price 
of  services  rendered  to  the  purchaser 
in  making  the  investment,  the  answer 
did  not  admit  the  possession  and  re- 
tention by  defendant  of  moneys  re- 
ceived by  him  from  the  sale);  Hor- 
lacher  v.  Bear,  32  Pa.  Super.  269 
(amdavlt  of  defense  held  sufficient 
to  prevent  judgment). 

76.  Mo. — Van  Raalte  v.  Elpstein, 
202  Mo.  173.  99  SW  1077:  Huston  v. 
Tyler,  140  Mo.  252,  86  SW  664,  41  SW 
795. 

N.  M.— Duncan  v.  Holder,  15  N.  H. 
323.  107  P  686  (holding  that,  where 
brokers  sold  plalntiirs  land  for 
money  and  received  notes  In  lieu 
thereof  and  did  not  account  to  plain- 
tiff for  all  the  notes,  they  should  ac- 
count for  their  equivalent,  and  hence 
:  proof  that  the  brokers  received  the 


notes  as  money  would  sustain  the 
action). 

N.  Y. — Small  v.  Housman,  168  App. 
Div.  126.  158  NTS  704  (holding  that, 
where,  in  an  action  against  a  stock 
broker  for  selling  without  notice 
stock  carried  on  margin,  the  only 
Issue  Is  as  to  the  reasonableness  of 
notice  of  sale,  and  there  is  no  charge 
of  fraud,  evidence  of  a  sale  of  stock 
through  another  broker  to  a  brother 
of  the  broker  is  Irrelevant  as  cal- 
culated to  raise  a  false  Issue  and 
to  confuse  and  prejudice  the  Jury); 
Kratt  V.  Hopkins,  77  App.  Dlv.  634 
mem,  78  NTS  1012  (holding  that  a 
complaint  against  a  stockbroker  al- 
leging that  he  held  a  balance  in  the 
cllenrs  favor,  and  that  afterward  he 
reported  to  the  client  an  alleged  pnr- 
chaae  and  sale  of  stock  on  wblch  a 
loss  occurred  greater  than  the  entire 
balance,  but  that  "no  authority  was 
ever  given  by  this  plaintiff  .  . 
for  the  purchase  or  sale  of  the  afore- 
said shares  and 
plaintiff,  on  notice  of  the  purchase 
thereof  duly  and  at  the  first  oppor- 
tunity repudiated  the  same,"  assumes 
that  the  purchase  and  the  sale  were 
in  fact  made,  and.  hence  no  proof 
thereof  was  required). 

Pa. — Willock  V.  Hamilton.  61  Pa. 
Super.  1. 

S.  D. — McGInty  v.  Reynolds.  28  S. 
D.  248,  133  NW  281  (holding  that  a 
complaint  in  an  action  by  a  principal 
against  an  agent  employed  to  pur- 
chase real  estate  for  a  sum  received 
by  defendant  from  the  owner  In  ex- 
cess of  the  compensation  fixed  by 
the  contract  of  employment,  which 
unnecessarily  alleges  tha,t  the  prin- 
cipal submitted  a  written  proposition 
through  defendant  to  the  owner,  but 
which  proposition  was  not  signed  by 
the  owner  or  by  defendant  as  the 
owner's  agent,  does  not  base  a  re- 
covery on  such  proposition,  and  the 
proposition  can  be  considered  only  In 
determining  whether  the  agent  was 
employed  by  the  principal  as  alleged, 
or  whether  he  acted  as  agent  of  tiie 
owner  with  the  principal's  knowl- 
edge, 80  that  the  admission  of  parol 
evidence  to  vary  the  proposition  was 
not  erroneous);  Buchanan  v.  Randttll. 
21  S.  D.  44.  109  NW  513  (holding 
that,  where.  In  an  action  against  a 
broker  for  falling  to  account  for  a 
part  ot  the  price  received  by  him,  the 
Issue  was  whether  the  broker  sold 
the  land  to  the  purchaser  through  a 
third  person  as  his  agent,  or  whether 
he  sold  It  to  the  third  person  who  re- 
sold it  to  the  purchaser.,  evidence  of 
the  value  of  the  property  at  the  time 
of  the  sale  was  Immaterial). 

[a]  Tarianoe.— A  complaint  alleged 
that  plaintiff  employed  defendants  as 
brokers  to  purchase  on  credit  certain 
shares  of  j  stock,  and  delivered  to 
them  other  stock  as  security  tor 
their  Indemnity,  and  that  they  after- 
ward rendered  him  an  account  of 
such  purchase,  and  of  a  subsequent 
sale,  after  notice,  both  of  which 
transactions  were  not  real,  but  ficti- 
tious, and  that  a  charge  In  such  ac- 
count for  negotiating  a  loan  on  the 
stQCk  was  also  fictitious,  and  prayed 
that  defendants  be  adjudged  to  re- 
turn to  plaintiff  the  stock.  On  the 
trial  it  was  proved  that  defendants 
did  make  the  mucchase  ae<v>rding  to 


For  later  easM,  developmants  and  ehaaffes  in  the  law  see  cumulative  Annotations, 


^rnber. 
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55]  S.  BvideBMb"  The  roles  o£  endence  gpv- 
eming  in  eivil  eaaes,  generally  appfy  in  an  action 
igainet  a  broker  for  n^li^renoe  or  for  wrongful 
lets,  in  regard  to  pre8ii]npti«i>f"  burden  of  proofs" 
idnussibililyt'''  and  -weight  uid  enffieieney  of  the 


eTidmee.*^  Tbm  evidence  of  any  fact  which  has 

a  bearing  on  the  issues  involved  is  ordinarily 

admiasible  in  an  action  by  a  principal  against 

a   broker  for   breach   of  .  duty."*   A  "iMught 


th«lr  employmftnt  and  advanced  the 
money  therefor,  and  In  order  'to  hold 
the  stock  for  the  period  contem- 
plated by  plaintiff  negotiated  a  loan 
thereon,  and  that  defendants  had  sold 
the  stock  for  a  rreater  price  than 
that  for  which  they  accounted  to 
plalntur.  It  was  held  that  the  vari- 
ance was  fatal  to  a  recovery  by 
plaintiff.  Saltua  V.  Oenin,  16  N.  Y. 
Super.  2S0. 

[b]  aa  aotte  hr  oyUom  holders 
■laast  thAir  V*at  for  profits  fraud- 
ulently secured  to  himself  In  makinK 
a  sale  of  the  land  for  them  to  a  third 
person.  It  la  not  necessary  to  alleiro 
or  prove  that  the  option  holders  were 
equitable  owners  of  the  land,  and  an 
allegation  to  that  effect  may  be  dis- 
regarded. Krhut  V.  Fhares,  80  Kan. 
lis.  103  P  117. 

77.  See  aensrallr  Bvidence  [SS  Cyo 
S2l]- 

78.  See  erenerally  Evidence  [16 
Cyc  1050]. 

79.  Ala. — Cox  V.  Morton,  69  S  600 
(holding  that.  In  a  suit  to  cancel  a 
deed  given  to  a  real  estate  broker 
pursuant  to  an  option  to  purchase 
the  land  he  was  to  sell,  the  burden 
was  on  him  to  prove  that  the  trans- 
action was  Just  and  eoultable). 

Kan. — Lockwood  v.  Halsey,  41  Kan. 
1<6.  21  P  98  (holding  that,  where, 
after  the  confirmation  of  a  sale  of 
land  by  a  broker,  the  owner  pays  to 
him  the  commission  agreed  on,  and 
afterward  discovers  that  the  title  to 
the  land  he  has  received  in  ex- 
change Is  defective,  and  the  repre- 
sentations made  as  to  the  situation 
and  value  are  false,  before  he  can 
recover  from  the  broker  the  com- 
missions so  paid  he  must  further 
show  that  the  broker  acted  in  bad 
faith  and  concealed  from  him  in- 
formation, possessed  by  the  broker 
tn  regard  to  the  title,  situation,  and 
value  of  the  land). 

Me. — Light  v.  E.  A.  Strout  Co., 
IDT  Me.  543,  81  A  867  (holding  that 
plaintiff,  in  suing  to  recover  an 
amount  retained  by  defendant  real 
estate  broker  In  excess  of  his  com- 
miasion,  has  the  burden  of  showing 
that  the  broker's  agent  misrepre- 
sented the  contents  of  a  written 
employment  contract  which  plaintiff 
signed  and  which  authorized  the 
broker  to  retain  the  money  sued 
for). 

N.  T, — Batterson  v.  Raymond.  87 
Hisc.  229.  149  NYS  706  [mod  as  to 
other  matters  166  App.  Div.  964,  160 
XYS  1076]  (holding  that,  in  a  suit 
Against  stockbrokers  for  an  account- 
Ine.  the  burden  was  on  them  to  show 
that  they  had  faithfully  executed  all 
of  complainant's  orders,  and  to 
render  a  complete  account  of  all 
their  dealings  on  his  behalf);  Halght 
T.  Haight,  etc,  Co.,  46  Misc.  601,  92 
XYS  934  faff  112  App.  Div.  476.  9H 
NTS  471  (aff  190  N.  T.  640  mem,  83 
NE  1126  mem)]  (burden  on  broker 
to  show  that  his  trust  duties  have 
been  performed,  In  action  for  ac- 
counting). 

Tex.— Phelps  T.  Miller.  (Civ.  A.) 
83  SW  218. 

See  also  generally  Evidence  [16 
CTj-c  9261. 

la]     BsrOm  of  proTlnff  knowl- 

•Age* — ^In  an  action  against  a  broker 
by  his  principal  to  recover  the 
amount  retained  by  the  former  from 
the  proceeds  of  the  sale  of  land 
which  the  broker  purchased  for  his 
own  benefit,  the  burden  of  proving 
knowledge  and  acquiescence  on  the 
P^rt  of  the  principal,  bo  as  to 
render  the  transaction  valid.  Is  on 
defendant.  Jansen  v.  Williams.  S< 
Nebr.  869,  86  NW  279,  20  LBA  207: 
rtunne  v.  English,  L.  R.  18  Eq.  624 
'holding  also  that  the  burden  of 
proving  a  full  dlscloaure  ta  not  dis- 
charged merely  by  the  broker's  tes- 
tifying that  h«  did  BO,  if  his  evi- 


dence Is  contradicted  by  the  prin- 
cipal and  not  corroborated).  Com_pare 
Pomeroy  v.  Wlmer.  167  Ind-  440,  78 
NB  233,  79  NE  44<  (relation  held 
not  conAdantlal). 

[b]  In  «a  aoilon  to  reeorar  money 
paw  a  taofcer  for  the  purchase  of 
stock  on  a  margin,  plaintiff  olalm- 
Uig  that  no  purchases  had  been 
made,  and  defendant  that  all  the 
money  had  been  expended  in  buy- 
ing shares,  which  were  sold  at  a 
loss,  the  burden  la  on  defendant  to 
show  that  the  transactions  testified 
to  were  real.  Oreene  v.  Corey,  210 
Mass.  5S6,  87  NE  70:  Lonergan 
Peck,  186  Mass.  S61. 

[c]  Vhs  tardBB  of  pmvlar  ttw 
aamnl^  of  a  tetftsr  to  execute  a 
contract  of  sale  of  land  rests  on 
the  person  asserting  its  existence. 
Whttehouse  v.  Oerdls,  96  Nebr.  228. 
146  NW  3S8. 

[di  Wkore  a  ceaateralalm  sets 
m  4utaiar*s  arising  from  a  breach 
of  contract  for  the  exclusive  agency 
of  selling  oil,  the  burden  of  proof 
is  on  the  party  counterclalmlng. 
Gay  OH  Co.  v.  Muskogee  Oil  Refln* 
Ing  Co.,  97  Ark.  602.  134  SW  6S9. 

80.  See  generally  Evidence  [16 
Cyc  1110  et  seq]. 

[a]  iTldeiioe  heU  admissible, — 
(1)  Allwrlght  V.  Skllllngs,  188 
Mass.  638.  74  NE  944.  (2)  Where, 
In  an  action  against  a  broker  for 
the  proceeds  of  the  sale  of  stock  for 
plaintiff,  as  shown  by  a  statement 
furnished  by  the  broker,  giving  the 
price  received,  the  broker  alleged, 
that  the  statement  was  erroneous, 
that  a  less  price  was  received,  and 
that  plaintiff  was  Informed  of  the 
true  price  before  the  beginning  of 
the  action,  evidence  of  matters  pre- 
liminary to  the  sale,  such  as  whether 
the  broker's  agent  was  empowered 
to  direct  sales,  whether  he  ordered 
the  stock  to  be  sold,  and  whether 
he  knew  to  whom  the  same  was 
sold,  etc.,  was  admissible.  Stewari 
V.  Harris,  101  App.  Div.  1 81,  91 
NTS  438.  (3)  In  an  action  against 
a  broker  to  recover  secret  profits 
made  by  him  on  the  sale  of  land 
negotiated  by  him  for  plaintiffs,  the 
agreement  of  sale  is  admissible  In 
evidence,  to  show  the  fact  of  sale 
and  the  terms  on  which  It  was  made, 
although  not  agreeing  with  the  aver- 
ments In  plaintiff's  statement '  of 
claim.  Lindsay  v.  Dutton,  227  Pa. 
208.  75  A  1098.  (4)  In  an  action 
against  cotton  brokers  for  selling 
cotton  on  margin  without  notice  to 
the  customer,  confirmatory  state- 
ments of  prior  transactions  between 
the  parties,  bearing  a  notice  that  all 
marginal  transactions  might  be 
closed  without  further  notice  when 
the  margins  were  running  out,  were 
Improperly  excluded.  Smith  v. 
Craig.  211  N.  T.  466,  105  NE  798 
AnnCasl916B  987  [aff  151  App.  Div. 
648.  136  NTS  423].  (6)  In  an  action 
against  a  real  estate  broker  to  re- 
cover the  difference  between  the  price 
fraudulently  represented  ttf  and  paid 
by  plaintiff  and  the  price  actually 
paid  by  the  broker  under  a  apcret 
agreement  with  the  owner,  evidence 
as  to  the  customary  commisalon  paid 
brokers  purchasing  land  Is  admis- 
sible. Stewart  v.  Preston,  77  Wash. 
559,  137  P  998. 

[b]  STldenoe  held  Inadmiaslhle. — 
Foster  v.  Murphy,  135  Fed.  47,  67 
CCA  B21;  McGlnty  v.  Reynolds.  28 
S.  D.  241t,  183  NW  281. 

[c]  Deelsxatloas.— Tn  an  action 
by  a  customer  for  a  balance  claimed 
to  be  due  from  his  broker,  evidence 
of  a  conversation  between  the  broker 
and  his  confidential  clerk,  held  dur- 
ing plalntltTs .  absence.  Is  Inadmis- 
sible in  the  broker's  behalf,  but 
evidence  of  a  conversation  between 

Iilalntiff  and  the  clerk  Is  admissible 
n  pJalntltTs  favor.    Finney  v.  Gal- 


laudet,  16  Daly  66.  S  NTS  707  [att 
23  NB  1118].  ' 

81.  Pace  T.  Cllne,  69  Colo.  188, 
147  P  672;  Vox  v.  Cohen.  84  App. 
(D.  C.)  888;  Lord  v.  U.  S.  Tnmspor- 
Ution  Co.,  148  App.  Div.  487,  188 
NTS  461;  Smith  v.  Hutton,  188  App. 
Div.  869,  128  NTS  666  faff  808  N. 
T.  694  mem,  96  NE  1130  memi; 
I«lter  V.  Thomas,  110  App.  Div.  879. 
97  NTS  121;  Blaine  v.  Thomas,  108 
App.  Div.  600  mem,  92  NTS  1036 
mem,  16  NTAnnC^as  173.  See  gener- 
ally Eh'idence  [17  Cyc  753]. 

fa],  STldeaoe  held  safllolent. — (l) 
To  sustain  a  finding  that  the  pre- 
vious contract  between  the  parties 
had  been  modified  so  as  to  author- 
ise the  immediate  sale  of  plaintiff's 
cotton,  without  notice,  on  his  fail- 
ure to  keep  his  margins  good. 
Foster  V.  Murphy.  186  Fed.  47.  67 
CCA  621.  (2)  To  show  that  de- 
fendant made  the  sale  of  real  estate 
as  plaintiffs  agent.  Merrlman  v. 
Thompson,  48  Wash.  600,  93  P  1076. 
<3)  To  sustain  plaintiff's  claim 
that  defendant  bouglV  the  property 
for  plaintiff,  and  not  on  his  own  ac- 
count. De  Li'Archerle  v,  Rutherford,, 
54  Wash.  134,  102  P  1033.  (4)  To 
sustain  a  recovery  (or  secret  profits 
secured  from  a  sale  of  ptafntlfTs 
property.  White  v.  Puckett,  (Ark.) 
177  SW  81. 

83.  Macdermld  v.  Watklns,  41 
Colo.  231,  92  P  701  (holding  that, 
where.  In  an  action  to  recover  the 
value  of  mining  stock  delivered  to 
defendant  for  sale,  the  proceeds,  less 
his  fee,  to  be  turned  over  to  plain- 
tiff, defendant  admitted  the  delivery 
and  the  sale,  but  alleged  that  the 
contract  was  that  he  should  Invest 
the  proceeds  In  such  mining  stocks 
as  in  his  judgment  were  safe,  that 
he  did  so.  and  that  plaintiff  ap- 
proved, evidence  as  to  the  vslue 
of  the  mining  stocks  bought,  and 
his  connection  with  the  corpo- 
rations, as  a  director  and  stockholqer, 
which  issued  the  purchased  shares, 
was  proper);  Emmons  v.  Alvord.  177 
Mass.  466,  69  NE  126  (holding  that 
where  a  principal  brings  action 
against  his  broker  for  procuring  a 
conveyance  by  understating  an 
offer  of  exchange,  and  it  Is  shown 
that  the  fraud  was  perpetrated  by 
having  the  purchaser  convey  the 
property  exchanged  to  a  third  per- 
son who  conveyed  only  a  portion 
thereof  to  plaintiff,  the  purchaser 
may  testify  that  he  Intended  all 
the  property  to  go  to  plaintiff,  and 
that  he  had  no  Idea  that  the 'person 
to  whom  he  conveyed  it  was  a  bona 
fide  purchaser;  and  the  purchaser'a 
lawyer  may  testify  that  he  did  not 
know  that  a  portion  of  the  property 
was  not  going  to  plaintiff  till  after 
the  property  was  conveyed;  artd  that 
where  the  action  is  brought  against 
the  broker  and  his  accomplices,  one 
of  whom  was  the  broker  of  his  pur- 
chaser, evidence  is  admissible  to 
show  that  one  of  the  conspirators 
paid  money  to  the  purchaser's  broker 
as  a  part  of  the  scheme,  without  the 
knowledge  of  the  purchaser):  Bas- 
sett  v.  Rogers,  162  Mass.  47,  37  NE 
772;  Hopkins  v.  Clark,  158  N.  T- 
299,  63  NE  27  [aff  7  App.  Div.  207. 
40  NTS  1801  (holding  that,  where 
a  broker  claiming  general  discretion- 
ary power  to  make  purchases  for  a 
customer  gives  evidence  of  a.  proper 
exercise  of  that  discretion  in  a  pur- 
chase of  corporate  bonds,  Ute  cus- 
tomer may  show  that  the  bonds  are 
behind  a  large  amount  of  corporate 
indebtedness J;  Finney  v.  Gallaudet, 
IB  Daly  66.  2  NTS  707  faff  119  N.  T. 
681  mem.  23  NE  1113]  (holding  that 
in  an  action  against  stockbrokers, 
where  defendants  concedethat  a  profit 
resulted  from  operatlona  for  plain-' 
tiff  down  to  a  given  dne,  but^t 
that  after  i^i^i^yBiejl^^OGK 
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note"**  or  a  Vsold  note"**  is  not  a  c<mtraet  inthin 
the  rale  ezelnding  parol  evideuoe  to  oontradiet  or 
to  vary  written  inBtnunents. 

[$  56]    4.  Qneitioiia  of  Law  and  Fact    In  ae- 

eordance  with  the  general  rules  applying  in  civil 
cases,  questions  of  fact  on  which  the  evidenoe  is 
eonflieting  are  to  be  determined  by  the  jury.^  Thus 


it  IB  ordinarily  a  qneBtion  tor  the  jury  as  to  wheUier 
the  broker  has  exercised  doe  eare.** 

[4  57]  6.  Instructions.  The  instrnetions  are  gov- 
erned by  the  rules  applying  in  civil  trials  gener- 
ally," sneh  as  that  th^  most  conform  to  the  eri- 
denee"  and  pleading,**  and  not  be  ealenlated  to 
mislead  the  jury.** 


V.  OOHPENBATIOH 


[i  58]  A.  Bight  to  Oompensation— 1.  As  Affected 
by  Oontract  of  Employment*^ — a.  Necessity  of  Con- 
tract. To  entitle  a  broker  to  compensation,  he  must 


were  made  on  plalntlfTs  account 
which  left  him  In  debt  to  them, 
and  It  Is  admitted  that  they  did  not 
follow  the  usual  custom  of  sending 
notices  during  the  later  transactions, 
evidence  of  the  method  of  business 
between  them  and  plaintiff  during 
the  time  of  the  undisputed  dealings, 
and  the  ordinary  custom  of  trade 
as  to  sending  notices,  Is  admissible 
as  bearing  on  the  question  whether 
the  later  transactions  were  for  plain- 
tifC) :  Bickett  v.  Taylor,  56  HowPr 
(N.  T.)  126  (holding  that,  where.  In 
an  action  against  a  stockbroker  for 
an  alleged  wrongful  sale  of  stock 
purchased  m^k  than  two  years  after 
all  previous  dealings  between  the 

Sartfes  had  ceased,  defendant  Intro- 
uced  In  evidence  a  contract  entered 
Into  at  the  time  of  the  previous 
sale,  plaintiff  may  show  any  facts  or 
circumstances  surrounding  the  mak- 
Ins  of  that  contract  which  would 
«nable  the  Jury  to  determine  the 
subject  matter  to  which  the  con- 
tract was  in  fact  applicable). 

tal  &i  aa  aatiom  to  eoi»«i  Inoiwn 
to  aeeona*  for  money  paid  to  them 
as  marrlna  on  stock  transactions.  In 
which  Uie  issues  were  whether  de- 
fmdantB  had  executed  the  orders  as 
directed,  and  whether  plaintiff  was 
bound  oy  relaaaes  executed  to  de- 
fendants, evidence  of  the  amount  of 
the  commission  and  profits  received 
by  defendants  from  plaintiff  was  not 
material.  Greene  v.  Corey,  810  Mass. 
616.  97  NB  70. 
88.  Jackson  v.  Allan,  11  Man.  66. 
B«.  Pirn  v.  Walt.  68  Fed.  741. 
8B.  Bums  V.  Shoemalcer,  17X  HI. 
A.  290;  Tallant  v.  fitedman,  170 
Mass.  400.  67  NE  688;  Bassett  v. 
Rogers,  1«8  Mass.  47.  87  NE  772; 
WalllnKT.  Poulsen,  160  Mich.  892, 
126  NW  878  (holding  that,  in  an 
action  against  a  broker  for  part  of 
the  purchase  price  of  land  alleged 
to  have  been  retained  by  him  with- 
out authority,  the  question  whether 
the  broker  was  plaintiff's  agent 
when  he  secured  an  option  on  the 
property  sold  is  for  the  Jury);  Dun- 
can V.  Holder,  IB  N.  M.  323,  107  P 
685  (holding  that.  In  an  action 
against  brokers  to  recover  an  alleged 
unreported  part  of  the  price  ob- 
tained by  them  for  plaintiff's  land, 
whether  the  brokers  were  acting  as 
plaintiff's  agent,  or  sold  the  land 
under  an  option,  for  their  own  bene- 
fit, is  generally  a  Jury  question). 
See  generally  Trial  [38  Cvc  1611]. 

86.  Harris  v:  Tumbrlage,  S3  X. 
T.  92,  S8  AmR  398  (stockbroker); 
Smith  v..  Hutton.  138  App.  Div.  859, 
123  NTS  656  [aft  203  N.  T.  694  mem. 
96  NB  1130  mem]. 

ST.  Stone  v.  Lathrop,  109  Mass. 
6S;  Harrison  v.  Lakenan,  189  Mo. 
SSI,  8S  SW  SS  (holding  that,  in  an 
action  against  brokers  to  recover 
moneys  retained  by  them  out  of  the 
purchase  price,  an  Instruction  that, 
although  plaintiff  gave  defendants 
authority  to  sell  hia  land  at  a  speci- 
fied sum  per  acre,  such  authority 
(lid  not  excuse  defendants  from  sell- 
ing for  the  best  obtainable  price 
was  not  erroneous  on  the  theory 
that  It  made  the  agent  exceed  the 
Instructions  of  his  principal,  and 
made  him  liable  If  he  did  not).  See 
generally  Trial  [88  Cyc  1694]. 

88.  Hoogewerff  v.  Flack,  101  Md. 
871,  61  A  184  (holding  that  where. 


in  an  action  against  a  broker  for 
failure  to  deliver  stock,  plaintiff  al- 
leged and  gave  evidence  tending  to 
prove  that  defendant  was  to  make 
a  purchase  of  stock  with  a  view  to 
actual  delivery  when  the  purchase 
price  was  paid,  and  defendant  claimed 
that  the  purchase  was  on  margin,  to 
be  settled  by  a  settlement  of  differ- 
ences, an  instruction  authorising  a 
verdict  for  plaintiff  on  finding  that 
defendant  should  purchase  stock,  and 
that  plaintiff  should  make  a  partial 
payment,  and  such  other  payments 
from  time  to  time  as  might  be  re- 
quired by  defendant  until  the  stock 
was  paid  for,  was  erroneous,  be- 
cause It  destroyed  the  evidence  that 
payments  were  called  for  and  made 
from  time  to  time,  whtc^  tended 
to  show  that  the  contract  was  to 
purchase  on  margin). 

[a]  XIlastratlotiSw~(l)  In  assump- 
sit by  a  principal  against  real  estate 
brokers  for  money  had  and  received, 
an  instruction  f  hat  if  the  brokers  sold 
the  principal's  farm  for  eleven  thou- 
sand dollars,  but  accounted  to  him 
for  only  ten  thousand,  the  princi- 
pal Is  entitled  to  recover  on*  thou- 
sand dollars  is  erroneous,  where 
thers  Is  evidence  that  the  purchaser 
with  the  principal's  knowledge 
bought  from  one  who  had  a  prior 
option  on  the  land,  and  there  Is 
no  evidence  that  defendants  ever 
received  the  one  thousand  dollars. 
Henshaw  v.  Wilson.  46  IlL  A.  864. 
(2)  Where,  in  an  action  to  recover 
from  brokers  a  portion  of  the  pur- 
chase money  retained  by  them  for 
effecting  a  sale  of  plalntUTs  land, 
the  evloence  showed  that  Uie  pur- 
chaser gave  his  check  to  plaintiff, 
and  he  turned  It  over  to  dexondants 
who  subsequently  rave  plaintiff  their 
check,  an  Instruction  assumlns  that 
defendants  received  the  money  from 
the  purchaser  was  not  erronoous. 
Harrison  v.  lAkenan,  ISf  Ho.  681. 
88  SW  68. 

89.  Duncan  v.  Holder,  16  N.  U. 
323,  107  P  685  (holding  that  where, 
in  an  action  against  brokers  to  re- 
cover an  unreported  portion  of  the 
price  of  plaintiff's  land  sold  by  .them, 
for  cash  and  unsecured  notes,  de- 
fendants neither  pleaded  nor  proved 
that  the  notes  were  not  worth  their 
face,  but  simply  denied  the  agency 
and  claimed  that  they  sold  the  land 
pursuant  to  certain  options  and  not 
as  plaintiff's  agents,  the  court  did 
not  err  in  omitting  to  charge  that 
the  burden  was  on  plaintiff  to  prove 
the  value  of  the  notes  and  that  his 
recovery  -  should  be  limited  to  that 
value). 

90.  Bragg  v.  Eagan,  51  Ind.  A. 
613,  98  NE  835  (not  misleading). 

81.    See  generally  supra  f|  16,  19. 

Bmploymut  of  broker  as  gaestlon 
for  inrr  see  Infra  I  129. 

Idenntr  of  prwotpal  see  supra 
S  20. 

Bight  to  eon^eiuiatloBi 

As  dependent  on  authority  to  employ 
broker  or  subagent  see  supra  t  21. 

As  dependent  on  good  faith  of 
broker  In  obtaining  employment 
see  Infra  I  67. 

98.  ■  U.  S. — Gamble  v.  Cleveland 
Cliffs  Iron  Co.,  158  Fed.  49,  85  CCA 
379;  Love  v.  Scateherd,  146  Fed.  1, 
77  CCA  1:  Block  v.  Walker.  72  Fed. 
650,  19  CCA  61. 

Ala. — 'Bush    V.    Russell.    180  Ala. 


have  been  employed  to  n^otiate  the  transaction 
in  connection  with  vhich  his  services  were  ren- 
dered.^ In  the  absence  of  such  employment,  or  in 

690,  61  8  378;  Shannon  v.  Lee,  ITi 
Ala.  463,  60  S  99. 

C^al. — Klelnsorge  v.  Llneas,  17  Cai. 
A.  634,  120  P  444:  Sanchas  v.  Torba, 
8  Cal.  A.  490,  97  P  206. 

Colo. — aeier  v.  Howells,  47  Colo. 
346.  107  P  265,  27  LRANS  786  aad 
note;  Pollard  v.  Sayre,  46  Colo.  195, 

98  F  816:  Clammer  v.  Bddy.  41  Colo. 
236,  92  P  728;  Castnor  v.  Richard- 
son. 18  Colo.  496.  88  P  168. 

Conn. — Summa  v.  Deresklawics,  IS 
Conn.  647.  74  A  906. 

Ida.— Martin  v.  Wilson,  24  Ida 
868,  184  P  682. 

111.— Bunn  V.  Smith,  190  III.  A. 
630;  Churchill  v.  Richards,  168  IlL 
A.  600;  Wilcox  v.  Andrews,  150  IlL 
A.  27-  Morton  v.  Barney,  140  IlL  A 
833;  Day  v.  Hale.  60  111.  A.  116. 

Iowa.— Welch  v.  Collenbaugh.  159 
Iowa  692,  130  NW  792  (holding  that 
a  real  estate  broker  cannot  recover 
commissions  on  a  quantum  meruit  or 
otherwise  without  showing  a  con- 
tract of  employment,  expreas  or  Im- 

?lled);  Rood  v.  Staver  CarrS^e  O, 
88  Iowa  887,  108  NW  464;  Cable  t. 
Buchanan,  109  Iowa  661,  80  NW  lOfl. 

Kan.— HardlD  v.  filter.  93  Kan. 
47,  142  P  884:  Thomas  v,  Herrlfleld, 
7  Kan.  A.  669.  68  P  891. 

Ky. — Jones  v.  Brand.  106  Ky.  410, 
60  SW  679,  20  KyL  1997. 

Md.— Bond   V.   Humblrd.   118  Md. 

660,  86  A  948:  Hoore  v.  CounclInuD. 
116  Md.  629.  81  A  132.  • 

Mass.— Woods  V.  X^owe,  807  Kssa 
1,  92  NB  778. 
Mich.— Skeele  v.  Snow.  168  Mich. 

661.  127  NW  674;  Ben  ham  t.  Ferria 
169  Mtch.  681.  124  MW  686;  Downing 
V.  Buck.  186  Ulth.  <86.  98  NW  888. 

Minn. — Crostqr  v.  St.  Paul 
Zee  Co.,  74  Minn.  82,  76  NW  858. 

Mo.— ^rtlett  V.  Oarrett.  168  Ho. 
A.  144,  176  SW  78;  Big  Four  BealtT 
Co.  V.  Clark,  146  Ho.  A.  688.  123 
SW  96:  Hover  v.  Aaron.  1S8  Ma  A 
678,  lis  SW  718;  Woodard  v.  Cooney. 
Ill  Mo.  A.  168.  86  SW  688. 

Nebr. — Huffman  v.  Ellis,  64  Nebr. 
623,  90  NW  662. 

N.  J.— Callawiw-  V.  Equitablo  Trust 
Co..  67  N.  J.  L.  44,  60  A  900. 

N.  Y.— Jenkins  v.  Mahoney.  14t 
App.  Div.  668.  187  NTS  678:  MlUer 
V.  Waclark  Realty  Co.,  189  App.  Div. 
47,  128  NTS  887;  Joyce  v.  Hawley. 
133  App.  Div.  8.  117  NTS  648:  Albert 
Booth  Cohn  Co.  v.  Lee.  182  App- 
Div.  697,  117  NTS  560:  Denton  v. 
Abrams.  120  App.  Div.  698,  106  NTS 
2:  Parr  v.  Abbott.  108  App.  Div.  60J, 
93   NYS    120;   Roome  v.  Robinson. 

99  App.  Div.  148,  90  NTS  10SE: 
Whlteiey  v.  Terry,  88  App.  Div.  197. 
82  NTS  89  [aff  89  Misc.  88,  78  NTS 
911];  McVlckar  v.  Koch*_  74  App- 
Dlv.  397,  77  NYS  601;  Fowler  T. 
Hoschke.  58  App.  Div.  827,  66  NTS 
638;  Whltehouse  v.  Drlaler,  37  App- 
Dlv.  625,  66  NTS  95:  Fish  v.  Oolvin, 


2  Sllv.  6up.  450,  6  NYS  64:  Martin 
V.  Bliss,  2  Sllv.  Sup.  156,  8  NTS 
688 (  Von  Hermanni  v.  Wagner.  31 
Hun  481.  80  NTS  991;  Rait  v. 
penter,  n  Misc.  886,  138  NTS  46J: 
Belden  v.  Kellwood  Realty  Co.,  7* 
Misc.  61.  131  NTS  580;  l^ffler  v. 
Friedman.  26  Misc.  760.  67  NTS 
281;  Stelnman  v.  TuUy.  155  NTS 
216;  Einhorn  v.  Derby,  182  NTS  321: 
Elnhom  V.  Derby,  128  NTS  W\ 
Kallna  v.  Robert  Galr  Co.,  126  NTS 
1040;  Donnelly  v.  Chetejlan.  116  NTS 
125;  Sand.v.  >Ceinney  Mfc-  Co..  H* 


For  later  e— S8(  AovtfiapauBts  and  ehaaffas  In  the  law  see  cumulative  AnnotationsplptiiieCttl)6> 
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other  wosds,  where  the  broker  Mts  as  a  mere  toI- 
onteer,  he  is  not  ottitled  to  eompenntioD^  althotigh 
bis  serrioee  are  the  effleient  oanse  of  briogiiig  the 
parties  together  and  result  in  a  sale  or  other  eon- 
trset  between  them.*"  The  time  at  employment  is 


NTS  972;  Bayles  v.  RobliiHon,  102 
NTS  76  B. 

N.  D. — ^Kane  v.  Sherman,  21  N.  D. 
149,  ISO  NW  222. 

Okl. — Tarborough  v.  Richardson, 
18  OkL  11,  131  P  880:  Johnson  v. 
Whalen.  18  Okl.  820,  74  P  BOS. 

Pa. — Addison  v.  wanamaker.  186 
Pa.  6»«.  89  A  1111;  Twelfth  St.  Mar- 
ket Co.  V.  Jackson.  102  Pa.  269; 
Henderson  v.  Bonnebom,  80  Pa.  Su- 
per. 182;  Reed  v.  Tomllnson,  14  Leg 
Int  lie. 

Tex. — lK>onil8  v.  Broaddus,  (CIt. 
A.)  134  SW  743;  Pipkin  v.  Home, 
(Civ.  A.)  CS  SW  1000;  Ehrenworth 
T.  Putnam,  (Civ.  A.)  66  SW  190. 

Va.— Beary  v.  Davis.  Ill  Va.  BSl, 
f9  SE  1060:  Strickland  v.  Fairfax,  110 
Va.  142.  «6  SE  477  (holding  that, 
vhere  a  broker  performed  services 
toward  leastoK  property,  but  before 
be  bad  leased  it  he  told  the  owner 
he  would  charge  him  nothing  for 
his  services,  he  was  entitled  to  no 
compensation,  either  for  the  subse- 

Sient  or  the  prior  services,  whether 
e  prior  services  were  rendered 
without  a  contract  therefor,  or  under 
a  contract  to  effect  a  lease,  in  which 
latter  case  no  commission  would  be 
earned  until  the  lease  was  effected). 

Wash. — Morrison  Mill  Co.  v.'  Amer- 
ican Mercantile  Co.,  74  Wash.  452, 
183  P  1083;  Orr  Co.  v.  Interlaken 
Land  Co^  74  Wash.  340.  183  P  599. 

Wis.— Sesrottz  V.  A.  Grossenbach 
Co.,  168  Wis.  Bll.  149  NW  169; 
Teesdale  v.  Bennett,  128  Wis.  S&S, 
101  NW  088;  McKensle.v.  Lego,  98 
Wla  864,  74  NW  249;  Cammlngs  v. 
Lake  Realty  Co.,  86  Wis.  882,  67 
SW  48. 

EAr— Tribe  V.  Taylor,  1  C.  F.  D. 
606. 

Can. — Starr  v.  Royal  Slectric  Co., 
SO  Can.  B.  C.  884  [dfsin  app  88  N.  S. 
1681. 

B,  C — Olobe  Realty  Co.  v.  Martin- 
dale,  18  B.  C  SXO. 

Man. — ^Bradley  v.  Coaffee,  24  Man. 
461;  Bent  v.  Arrowhead,  18  Man.  688; 
Bouthllller  v.  Des  Oagnes,  17  DomLR 
T88,  18  WestLR  888. 

Que. — ^Dudemalne  v.  Pelletler,  47 
Que.  Super.  164;  Hainwarinc  t. 
Crane,  22  Que.  Super.  67;  Beaner  v. 
Leveagne,  8  DomLR  494. 

"Before  a  broker  can  recover  a 
commlBSloii  from  a  seller  on  account 
of  a  sale  of  any  property  or  com- 
modity, he  must  have  a  specific 
tcreeraent  with  the  seller  for  the 
pannent  or  such  commission,  or  the 
course  of  dealing  must  have  been 
Kch  as  will  dearly  Imply  a  promise 
to  pay  commissions."  'Morrison  Milt 
Co.  V.  American  Mercantile  Co.,  74 
Wash.  462,  467,  188  P  1088.  , 

[a]  Vaets  .snflteiaiit  to  allow  an 
•BQlormsat  see  Ijangdon  v.  Taylor, 
180  Fed.  886,  108  CCA  681:  Mitchell 
V.  Duke,  184  Fed.  999-  Plymer  v. 
Hartford,  etc.,  Transp.  Co.,  103  Fed. 
m  Faff  120  Fed.  62^  67  CCA  2881; 
Elchberg  v.  Ware,  92  Ga.  508,  17 
SE  770;  Peterson  v.  Church.  10 
Hawaii  789;  Greene  v.  Hollingshead, 
40  III.  A.  19B;  Pruslner  v,  Holsberg, 
1S9  Iowa  45.  139  NW  918:  Johnson 
V.  Hnber.  80  Kan.  691,  103  P  99  (let- 
ters); Morgan  Coa!  Co.  v.  Louisville 
Coal,  etc.,  Co..  141  Ky.  1,  131  SW 
1064;  Brittson  v.  Smith,  166  Mich. 
212,  180  NW  699  (holding  that  a  con- 
tract which  Klves  to  a  broker  the 
aclusive  right  to  procure  a  pur- 
chaser of  real  estate  for  the  owner 
for  a  speciSed  price  with  the  right 
to  retain  for  bis  services  any  excess 
■hich  a  purchaser  may  pay,  and 
which  provides  that  the  option  shall 
nin  to  a  designated  date,  and  that 
the  owner  shall  furnish  an  abstract 
M  Utle  and  a  warranty  deed  to  the 
broker  or  to  any  one  designated  by 
him.  Is  an  agreement  to  pay  a  com- 
mission for  selllnr  land,  the  word 
option"  relating  to  the  exclusive 


right  to  sell  within  the  limited  time); 
Obenauer  v.  Solomoit.  IBl  Mich.  670, 
116  NW  S9«;  British-American  Land, 
etc.,  Co.  V.  Western  Land,  etc..  Co., 
99  Minn.  429,  109  NW  880:  Green  v. 
Cole,  108  Mo.  70,  16  SW  317;  Davis 
V.  Gross.  168  Mo.  A.  607,  134  SW  88: 
Hogan  V.  Slade.  98  Uo.  A.  44,  71  SW 
1104;  Lloyd  v.  Matthews,  61  N.  Y. 
124:  Reddin  v.  Dam,  64  NTS  611: 
Webb  V.  Wolfard.  66  Or.  894.  108  P 
1006;  Keyser  v.  Rellly,  191  Pa.  271, 
43  A  317:  Brady  v.  Maddox.  (Tex. 
CIV.  A.)  124  SW  789  (evidence  held 
to  show  that  a  contract  of  employ- 
ment between  the  broker  asa  tne 
owner  was  In  force  when  the  owner 
sold  the  land}:  Montgomery  v. 
Amsler,  67  Tex.  Civ.  A.  216.  122  «W 
307;  Kngleson  v.  Fort  Crescent 
Shingle  cS.,  74  Wash.  424,  188  F  1080: 
Oliver  V.  Kats,  181  Wis.  409,  111  NW 
509. 

[hi  IM  ttamMmam,  under  Civ.  Code 
art  Z99S,  a  mandate  to  sell  land  Is 
gratuitous  unless  there  has  been  a 
contrary  agreement,  and  where  real 
estate  was  placed  In  the  hands  of 
brokers  for  sale,  and  they  purchased 
It  from  an  agent  of  the  owner  with 

{ lower  to  sell,  such  agent  had  no 
egal  right  to  retain  commissions 
out  of  the  price  received  in  the  ab- 
sence of  a  specific  agreement  to  that 
effect.  Knotts  v.  Hldklff,  114  La. 
234,  88  S  163. 

[cl  A  hroksr  emploreA  to  sell 
one  thing  is  not  entitled  to  a  com- 
mission tor  selling  another.  Wultt 
V.  Lindsay,  8  Aria  168.  71  P  668; 
Samuels  v.  Luckenbaoh,  206  Pa.  428, 
64  A  109;  Burnett  V.  Bdllng,  19  Tex. 
Civ.  A.  711.  48  SW  776. 

fdl  An  sn^lorment  to  sell  to  a 
panuralax  pexson  does  not  entitle  the 
broker  to  commissions  on  a  sale  to 
another  person.  Breen  v.  Rives,  16 
App.  DfT.  682,  44  NY8  878. 

[e]  VMve^^Fhe  foct  that  It  Is 
the  custom  of  the  seller  to  paT  com- 
missions to  the  real  estate  agent  who 
sells  his  property  does  not  unpose  a 
liability  for  eommisalona  on  the 
seller  when  Uie  cireumstances  Indi- 
cate that  the  agent  was  working  In 
the  Interests  of  the  purchaser.  Down- 
ing V.  Buck,  186  Iflch.  686,  98  NW 
888. 

[f  ]    ne  pxtneipal  la  eatovpea  in 

an  action  for  compensation  for  find- 
ing a  purchaser  to  whom  he  refused 
to  convey  to  deny  plaintiff's  employ- 
ment, where  before  suit  brought  he 
based  his  refusal  to  convey  solely 
on  another  ground.  Sandefur  v. 
Hlnes,  69  Kan.  168,  78  P  444. 

[g]  Constmetlon.^-ContractB  for 
the  payment  of  a  commission  for  the 
sale  of  real  property  are  presump- 
tively entered  Into  In  good  faitn, 
and  It  is  the  province  of^  the  courts 
In  administering;  the  law  as  to  such 
contracts  carefmly  to  protect  the  In- 
terests of  the  parties  according  to 
the  true  spirit  and-  meaning  of^ the 
contract.  Corder  v.  CyNell,  176  Mo. 
401.  76  SW  764. 

98.  Colo. — Oeler  r.  Howells,  47 
Colo.  345,  107  F  265,  27  LRANS  786 
and  note. 

111.— Wilcox  v.  Andrews,  160  111. 
A.  27. 

Iowa. — Klnkead  v.  Hartley,  161 
Iowa  613.  143  NW  691,  AnnCas  1915D 
1. 

Minn. — Walton  v.  Clark,  54  Minn. 
341.  66  NW  40. 

Mo. — Ballentlne  v.  Mercer.  180  Mo. 
A.  605.  109  SW  1037;  McDonnell  v. 
Stevlnson,  104  Mo,  A.  191,  77  SW  7G6 
(holding  that,  in  an  action  to  recover 
on  an  alleged  contract  for  the  pay- 
ment of  a  commission  for  the  sale 
of  land,  mere  proof  by  plaintiff  that 
he  produced  a  customer  able  and 
willing  to  purchase  at  the  agreed 
price,  without  showing  that  defend- 
ant agreed  to  pay  a  commission  for 
finding  a  purchaser.  Is  Insufficient  to 


immateirial  if  the  broker  was  aotnally  empk^ed,** 
but  a  promise  to  pay  for  past  aerviees  Toluntarily 
rraidered  by  a  broker  is  not  binding  unless 
such  promise  is  based  on  a  present  considera- 
tion^* ' 

entitle  plaintiff  to  recover,  since  In 
such  case  no  recovery  can  be  had  on 
a  quantum  meruit). 

N.  T. — Kennon  v,  Poerschke,  148 
App.  Dlv.  839,  188  NTS  628  (holding 
that,  where  an  owner  of  real  prop- 
erty did  not  employ  nor  authorise 
the  employment  of  a  broker,  and  he 
had  no  knowledge  or  Information 
prior  to  the  sale  of  his  property  that 
the  broker  had  been  employed  or  waa 
Instrumental  In  making  the  sale,  he 
Is  not  liable  for  the  broker's  com- 
mission, although  the  broker  actually 
procured  the  purchaser  to  whom  tha 
sale  was  made);  Beldon  v.  Kell- 
wood  Realty  Co.,  74  Misc.  61,  181 
NTS  580  (holding  that  a  broker  who 
has  learned  that  defendant  has 
placed  property  for  rent  wiUi  an* 
other  broker  cannot  recover  for  a 
lease  taken  by  one  to  whom  be  men- 
tioned the  facts,  where  no  employ- 
ment or  ratification  was  shown) ; 
Morris  v.  Foundt,  61  Misc.  6,  99  NTS 
844;  McLaughlin  v.  Ranger,  88  BClso. 
782  mem.  60  NTS  450  lafl  64  NTS 
1110];  Campbell  Printing  FreiM.  stc^ 
Co.  V.  Torkston.  11  Hlsc.  840,  H 
NTS  268;  Kallna  v.  Robert  Qalr  Co., 
125  NTS  1040.         ,  ^ 

Pa^— Henderson  v.  Bonnebom,  sa 
Fa.  Super.  182. 

,  Tcov— Ploore  v.  Burster,  (Civ.  A.> 
142  SW  989  (holding  that  the  fact 
that  a  party  presented  by  plaintiff, 
a  bicker,  entered  into  a  lease  with 
defendant,  will  not  support  a  re- 
covery of  eommlsslons,  unless  plain- 
tiff was  employed  to  procure  a  ten- 
ant); ^Mueller  V.  Bell,  (Civ.  A.)  117 
8W  998:  Pordtran  v.  atowers.  62 
Tex.  Clv^  2M,  118  SW  681. 

[a]  "Ot  Im  w»n  settled  that  if  a 
broker,  without  a  previous  request, 
brings  a  customer  to  a  vendor,  and 
the  latur,  without  further  accept- 
ance of  the  broker's  services,  takes 
the  customer,  the  broker  Is  not  en- 
titled to  compensation.  An  owner 
Is  not  obliged  to  refuse  a  possible 
customer  because  service*  which  he 
has  not  requested  have  been  obtruded 
upon  him,  nor  can  he  be  enticed  Into 
a  liability  for  commissions  without 
his  knowledge.  ...  In  order  to 
entitle  the  broker  to  commissions 
there  must  either  be  an  actual  em- 
ployment or  a  ratification  and  ac- 
ceptance of  the  broker's  acts." 
Campbell  Printing  Press,  etc,  Co.  v. 
Torkston,  II  Misc.  '840,  844,  82  NTS 
268. 

[b]  A  brokev  Is  not  entltlsd  to 
ooBunSsBlona,  where  he  mere^  volnn- 
tarUr  latrodnoed  a  person  who  made 

an  offer  for  the  property  which  was 
rejected,  although  tne  same  person 
subsequently  purchased  the  property 
through  negotiations  with  other  per- 
sons. Albert  Booth  Cohn  Co.  v. 
Lee,  182  App.  Dtv.  697,  117  NTS  660: 

[c]  raets  lassfleient  to  show  an 


Dlv.  697,  117  NTS  660;  Davenport  v. 
Corbett,  112  App.  Dlv.  882,  98  NTS 
403;  Burrowa  v.  Standard  Oil  Co.. 
109  App.  Dlv.  698,  96  NTS  370:  Men- 
gls  v.  Fltsgerald.  108  Add.  Dlv.  24, 
96  NTS  436;  Qoodale  v.  Lauth,  128 
NTS  930;  Meeslnger  v.  Kreltman.  lift 
NTS  999;  Coogan  v.  Beller,  109  NTS 
968;  Pesant  v.  Garrett,  24  Que.  K.  B. 
336;  Dudemalne  v.  Pelletler,  47  Que. 
Super.  164;  Reddy  v.  Rutherford,  48- 
Que.  Super.  289  [aff  20  DomLR  981] 
94.  Crevler  v.  Stephen.  40  Minn. 
288.  41  NW  1039;  Shapiro  v.  Shapiro, 
117  App.  Dlv.  817,  103  NTS  306;  Swee 
V.  Neumann,  67  Misc.  006.  128  NTS- 
776, 

SB.  Roberts  v.  Howe.  178  HI".  A.  1; 
Sharp  V.  Hoopes,  74  N.  J.  L.  191,  64 
A  g89  (holding  that,  where  A,  with- 
out any  employment  by,  or  knowl- 
edge of.  Its  owner,  exhibits  a  houiia 
to  on.  seek^i^^^^^e^;^^ 
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[$59]  b.  Ezpnas  aad  ImpU«d  Ooutncta.  The 

contract  of  employment  entered  into  by  a  principal 
and  a  broker  may  be  an  express  contract"  contain- 
ing the  elements  of  offer  and  acceptance,"^  and 


Irased  on  a  saflft^ent  oonsideration.*'  « 

Mplied  contract.  The  employment  and  eonse- 
qnent  agreement  to  pay  commissions  may  iUao  be 
implied  from  the  eirenmstanees;'*  as  where  the 


such  house  directly  from  the  owner, 
a  promiae  thereafter  by  the  owner 
to  pay  A  for  his  aervlces  Is  without 
consideration):  Myera  v.  Dean,  -132 
N.  T.  66,  SO  NB  269  [rev  16  Daly  261, 
10  NYS  632].  Compare  Dockery  v. 
Maple.  (Tex.  Civ.  A.)  126  SW  631 
(hoidlnir  that,  while  a  broker  who 
voluntarily  brings  a  purchaser  to 
the  owner  of  land  Is  not  entitled  to 
commiSBlona,  If  he  endeavors  to  sell 
it  with  the  owner's  knowledge,  there 
la  a  sufficient  consideration  for  the 
owner's  promise  to  pay  for  the 
broker's  services  when  a  purcliaser 
Is  nrocured). 

[a]  Extra  oompeaaatlon, — A  prop- 
erty owner's  agreement  to-  pay  real 
estate  brokers  In  charge  of  his  prop- 
erty as  general  agents  extra  com- 
pensation  for  leasing  same  Is  void 
when  made  without  consideration. 
Fepe  v.  Kodena  Realty  Co.,  144  NYS 

lofo. 

90.  Conn. — Summa  V.  Deresklawlcz, 
82  Conn.  547,  74  A  906. 

Kan. — Stephens  v,  Scott.  4t  Kan. 
286,  28  P  666. 

Mass. — Holden  v.  Starks.  159  Mass. 
603,  34  NB  IOCS.  38  AmSR  451. 

Mich.— Hayes  v.  McAra.  166  Mich. 
198,  131  NW  6^,  35  L.RANS  116 
(contract  employing  broker  to  sell 
homestead  held  valid,  although  not 
signed  by  wife);  Brooks  v.  Leathers. 
112  Mich.  463,  70  NW  1099:  Nolan  v. 
Swift,  111  Mich.  66.  69  NW  ft6. 

N.  T. — Hart  v.  Maloney,  80  App. 
Div.  266,  . 80  NYS  293. 

Or. — Wolverton  v.  Tuttle,  51  Or. 
601,  94  P  961. 

Wis.— Birdsall  v.  Praenzel,  164 
Wis.  48,  142  NW  274  (contract  held 
not  void  for  want  of  mutuality). 

[a]  Torm  of  contvaot. — Where  an 
owner  of  lands  writes  a  letter  to 
another  requesting  him  to  make  a 
sale  at  a  speclfled  price  and  the  lat- 
ter, without  formally  accepting  the 
olXer,  effects  a  sale  upon  terms  which 
are  accepted  by  the  vendor,  the 
agent  thereby  becomes  entitled  to 
the  commission.  It  la  not  necessary 
that  such  a  letter  should  contain 
apt  words  of  contract:  any  language 
from  which  the  terms  may  reason- 
ably be  implied  Is  sutllclent.  Fisk  v. 
Henarle,  13  Or.  16G,  9  P  322. 

{b]  A  letter,  in  order  to  oraate  an 
«0enoy  to  ssU  real  estate,  nrnat  he 
■peolino  aiiA  osrtalni  and  a  mere  In- 
quiry by  an  owner  of  land,  addressed 
to  a  real  estate  agent,  as  to  whether 
a  certain  price  could  not  be  obtained 
for  a  city  lot,  (s  inauftlclent  to  create 
the  latter  agent  of  the  owner  and 
empower  him  to  sell  the  premises 
at  the  given  price  after  four  months 
from  the  date  of  the  letter.  Fay  v. 
Sullens.  16  Okl.  171.  81  P  426. 

[c]  Sesorlptlon  of  property. — (l) 
In  a  contract  with  a  real  estate 
broker  for  the  sale  of  certain  prop- 
erty the  description  "My  property, 
4  8  Bldrldge  court,"  is  sufficiently 
definite  to  enable  the  broker  to  re- 
cover commissions,  the  contract  be- 
ing dated  at  Chicago,  where  there 
is  a  No.  48  Eldrldge  court,  of  which  the 
principal  la  part  owner.  Weaver 
v.  Snow,  60  111.  A.  624.  (2)  Moreover 
the  contract  need  not  describe  the 
land  specifically,  if  the  terms  of  the 
employment  can  be  made  deftnltf 
without  it.  Maze  v.  Gordon,  96  Cal. 
61.  30  P  962.  (3)  A  real  estate 
broker's  right  to  a  commission  on  a 
sale  Is  not  defeated  by  a  mutual 
mistake  whereby  the  property  Is  mis- 
described  in  the  contract  of  employ- 
ment. Tyler  v.  Justice.  120  Oa.  879, 
48  SE  328.  <4)  The  description  "My 
ranch  at  Buffalo  Oap"  In  a  contract 
of  employment  to  find  a  purchaser 
therefor  was  sufficient  to  identify 
the  property,  In  the  absence  of  proof 
that  the  owner  had  any  other  ranch 
In  the  vicinity,  and  It  was  competent 
for  the  agent  to  show.  In  an  action 


for  commissions,  the  number  of  acres 
In  th«  ranch.  Tllden  t.  Smith.  24 
S.  D.  676,  124  NW  S41, 

[d]    MoBMatsad.  irtfa  sot  Joining 

In  oonteaotp— The  fact  that  the  prop- 
erty covered  by  a  contract  glvlnc  a 
real  estate  aaent  an  exclusive  agency 
to  sell  Is  a  homestead  does  not  pre- 
vent the  owner  from  rendering  him- 
self liable  to  pay  the  agent's  com- 
mission for  finding  a  purchaser,  al- 
though the  owner's  wife  did  not  Join 
in  the  contract.  Fleming  v.  Hattan. 
92  Kan.  948,  l42  P  971. 

S7.  Cal. — Baird  v.  IfOescher,  9  Cal 
A.  65,  98  P  49  (facts  showing  accept- 
ance). 

La. — Luckett  Land,  etc.,  Co.  v. 
Brown,  118  La.  943,  43  S  628. 

Qr. — Henry  v.  Harker,  60  Or.  276, 
118  F  205,  122  P  298  (acceptance 
must  coincide  with  and  bo  In  the 
same  terms  as  the  after):  Rodman  v. 
Manning,  53  Or.  336,  99  P  667,  1136. 
20  LRANS  1158. 

S.  D.— Dilger  v.  GrIfBth,  26  S.  D 
411,  128  NW  487. 

Ont. — Maybury  v.  O'Brien.  26  Ont 
L.  628,  6  DomLR  268.  3  OntWN  1646, 
22  OntWR  677. 

[a]  Offer^(l)  A  letter  stating 
that  defendant  would  pay  a  broker's 
commission  to  the  agent  with  whose 
buyer  defendant  should  sell  at  speci- 
fied terms  constitutes  an  offer  to  pay 
a  commission  and  not  merely  an  in- 
vitation for  an  offer.  Olcott  v.  Mc- 
Clure,  60  Ind.  A.  79,  98  NE  82.  (2) 
An  advertielng  circular  of  a  stock- 
broker, which  merely  seta  forth  the 
advantages  of  .a  certain  method  of 
dealing,  and  the  broker'a  facilities 
for  representing  Investors,  without 
setting  forth  In  particular  what  is 
to  be  cone  with  moneys  intrusted  to 
him,  does  not  constitute  an  "ofTer," 
such  that  the  mailing  of  -a  letter 
from  a  recipient  thereof  to  the 
broker,  inclosing  funds  for-  Invest- 
ment, but  making  no  reference  to  the 
circular,  would  close  a  contract  be- 
tween the  parties.  Zeltner  v.  Irwin, 
26  App.  Div.  228,  49  NYS  337  [rev  21 
Misc.  13.  46  NYS  852]. 

[  b  ]  Aooeptanoe. — ( 1 )  Th  e  offer 
must  be  acted  on  with  reasonable 
diligence.  Olcott  v.  McClure.  60  Ind. 
A.  79,  98  NE  82;  Schoenmann  v. 
Whitt.  136  Wis.  332,  117  NW  851,  19 
LRANS  698.  (2)  A  mere  offer  to 
employ  a  broker  to  sell  land  on  com- 
mission does  not  create  a  binding 
contract  unless  assented  to  by  the 
broker  within  a.  reasonable  time;  but 
where  the  offer  Is  In  writing  and  is 
preceded  by  a  verbal  offer  on  prac- 
tically the  same  terms,  which  Is  sub- 
stantially accepted  by  the  broker  by 
writing  to  the  owner  for  the  land 
number,  pursuant  to  the  owner's 
promise  at  the  time  of  the  verbal 
offer,  and  the  owner  furnishes  such 
number  and  renews  his  offer  of  em- 
ployment on  even  more  favorable 
terms,  the  acceptance  of  such  last 
offer  will  be  implied,  although  the 
broker  does  not  Inform  the  owner  of 
such  acceptance.  Alford  v.  Creagh. 
7  Ala.  A.  368,  62  S  254.  (3)  The  per- 
formance of  services  by  a  broker  in 
endeavoring  to  sell  land.  In  pursu- 
ance of  an  offer  of  such  employment, 
constitutes  sufficient  acceptance  of 
the  offer.  Brown  v.  Smith,  113  Mo. 
A.  69,  87  SW  556;  Veale  v.  Green,  106 
Mo.  A.  182,  79  SW  731;  Arnold  v. 
Waupaca  Nat.  Bank,  126  Wis.  362, 
105  NW  828.  3  LRANS  580.  (4) 
Where  an  owner  of  real  estate  asks 
a  real  estate  broker  "to  get  a  deal," 
It  Is  not  necessary  for  the  real  estate 
broker  to  assent  In  words:  if  he  pro- 
cures a  purchaser  he  makes  a  con- 
tract by  performance.  Lamb  v, 
Prettvman,  33  Pa.  Suner.  190.  (6) 
Where  a  broker  who  receives  a  prop- 
osition to  sell  defendant's  land  does 
not  accept  It  until  after  the  expira- 
tion of  the  time  designated  in  the  offer 


for  Ita  acceptance,  he  is  not  entitled 
to  a  commission  on  making  the  sale. 
Short  v.  willing,  1  WklyNC  (Pa.) 
460,  (6)  Where  plaintiff  offered  to 
take  the  agency  for  the  sale  of  de- 
fendant's real  estate,  and  defendant 
sent  forward  a  power  of  attorney 
authorising  plaintiff  to  sell  the  same, 
such  act  was  an  accentance  of  plain- 
tiff's offer  to  take  the  agency.  Luck- 
ett Land,  etc..  Co.  v.  Brown,  118  La. 
943,  43  3  628. 

98.  111.— Hanlon  v.  Dunne,  189  III. 
A.  123. 

Miss.— Taylor  v.  Barbour,  90  Miss. 
886,  44  8  988,  122  AmSR  S28. 

Mo. — Morton  v.  Manchester  Inv. 
Co..  181  Mo.  A.  364,  168  SW  904. 

N.  Y. — Murray  v.  Beard,  102  N.  Y. 
605,  7  NB  563;  Wright  v.  Fulling, 
104  App.  Div.  49,  93  NYS  228;  Wolff 
V.  Denbosky,  36  Misc.  643,  74  NYS 
465. 

Or. — Wolvertoo  v.  Tuttlei  61  Or. 
601,  94  P  961. 

.  Wash. — Norman  v.  Hopper,  38 
Wash.  416.  80  P  561. 

W.  Va. — Jackson  v.  Hough.  38  W. 
Va.  236,  18  SE  676. 

[a]  Snfllnisncy  of  eonaidBratlon. — 
(1)  Although  an  agreement  signed 
by  a  real  estate  owner  to  pay  an 
agent  a  certain  commission  in  the 
event  that  he  himself  should  make 
a  sale  Is  a  unilateral  contract  and 
invalid  on  Its  face,  yet  where  the 
agent  thereunder  advertises  the  prop- 
erty and  itsts  It,  although  he  does 
nothing  more.  It  is  a  sufficient  partial 
performance  to  render  the  contract 
enforceable.^  Lapham  v.  Flint,  8S 
Minn.  376.  ^0  NW  780.  (2)  So  a 
contract  to  pay  a  broker  a  commis- 
sion on  any  acceptable  sale  procured 
by  htm  will  support  a  recovery  for 
effecting  a  sale,  although  it  does  not 
bind  the  broker  to  make  any  effort 
to  sell.  Brooks  v.  Leathers,  112  Mich. 
463.  70  NW  1099.  (3)  The  lower 
price  for  which  defendants  secured 
real  estate  Is  sufficient  consideration 
to  support  an  agreement  to  pay 
plaintiffs  a  certain  sum  as  commis- 
sion, in  order  to  obtain  the  property 
at  the  price  for  which  the  owner 
was  willing  to  sell  it,  provided  he 
was  relieved  of  the  commission,  the 
owner  not  being  willing  to  sell  un- 
less he  was  so  relieved.  Deltch  v. 
Feder.  86  NYS  802.  (4)  The  under- 
taking by  a  broker  to  effect  k  sale 
of  property  Is  a  consideration  suffi- 
cient to  support  the  contract  for  the 
payment  of  commissions  therefor. 
Gilmore  v.  Samuels.  135  Ky.  706,  123 
SW  271,  21  AnnCaa  611.  <6)  A  con- 
tract to  pay  a  commission  for  a 
broker's  effecting  a  contract  Is  based 
on  a  suflUcient  consideration,  where 
the  broker  agrees  to  act  as  agent 
in  "negotiating  an  exchange"  of 
property,  and  secures  a  binding 
agreement  of  a  third  person  to  make 
the  exchange.  Lundeen  v.  Otis,  164 
Cal.  183,  128  P  336.  (6)  The  intro- 
duction to  Its  owner  of  one  who  af- 
terward bought  a  house,  by  real  es- 
state  agents  employed  to  sell  the 
house  is  sufficient  consideration  for 
a  promise  by  the  owner  that.  If  the 
agents  will  abstain  from  further  ef- 
forts, he  will,  when  the  sale  is 
effected,  pay  them  half  commissions. 
Ware  v.  Kerwln,  24  App,  DIt.  198, 
48  NYS  884. 

99.  Cal. — Ford  v.  Brown,  120  Cal. 
661,  62  P  817. 

Colo. — Millard  v.  Loser.  62  Colo. 
205.  121  P  166. 

Conn. — Summa  v.  Deresklawlci.  82 
Conn.  647.  74  A  906  (holding  that  a 
real  estate  broker  seeking  to  recover 
commissions  for  procuring  a  pur- 
chaser of  real  estate,  under  an  Im- 
plied contract  of  employment,  must 
show  that  he  rendered  his  services 
under  an  honest  belief,  reasonably 
indicated  by  the  owner's  conduct,  tliat 
a  request  had  been  made  of  him  by 
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principal  aeeepts  the  benefits  of  the  broker's  serv- 
ieea  with  the  knowledge  that  he  expects  to  be  paid 
therefor/  or  where  he  places  property  in  the  hands 
of  the  broker  for  sale,  and  a  sale  is  made  throngh 
.the  efforts  of  the  broker.^  But  a  contract  of  em- 
ployment and  an  agreement  to  pay  eommisaions 


will  not  be  implied  from  the  mere  taot  that  the 
owner  of  property  eonsents  to  the  rendition  of 
serriees  by  a  broker  which  result  in  a  sale  of  the 
property,"  especially  where  the  owner  had  no  knowl- 
edge that  th^  broker  was  aethig  as  such  before  the 
sale  was  consummated/  or  where  be  had  previously 


the  owner  to  render  the  services,  or 
under  such  cfrcumstancea,  in  the  ab- 
sence of  a  request,  as  indicated  that 
he  expected  to  be  paid  therefor,  and 
that  the  owner,  knowing  the  cir- 
cumstances, availed  himself  of  the 
benefit  of  the  services  rendered). 

Ida-— Martin  v.  Wilson,  24  Ida. 
353,  134  P  E>32. 

111.— Churchill  T.  Richards.  163  111. 
A.  600. 

Ky. — Jones  v.  Moore,  99  8W  28ft, 
10  KyL  603. 

il± — Bond  V.  Humbird,  118  Md. 
t&Q,  85  A  949. 

Ulnn. — Steidl  v.  McClymonds,  90 
Minn.  205,  96  NW  908  (holding  that 
It  a  broker  is  encouraged  oy  a 
property  owner  to  aid  In  a  sale,  and 
led  to  Delleve  that  he  will  receive 
compensation,  the  owner  cannot  ac- 
cept the  benent  of  hts  services  and 
deny  blm  compensation ) . 

Mo. — Stanley  v.  Whitlow,  181  Mo. 
A.  461,  168  SW  840  (holding  that 
where  defendants  requested  real  es- 
tate brokers  to  find  a  farm  for  which 
they  could  trade  their  property,  and 
the  brokers  procured  an  exchange, 
they  are  entitled  to  a  commission 
under  an  Implied  contract);  Warren 
Comm.,  etc..  Co.  v.  Hull  Real  Est. 
Co.,  ISO  Mo.  A.  433,  96  SW  1038; 
Kinder  v.  Pope,  106  Mo.  A.  536,  80 
SW  315. 

N.  Y. — Brown  v.  Reteof  Mln.  Co., 
109  App.  Dlv.  150.  96  NYS  815  [app 
dlsm  185  N.  Y.  619  mem,  78  NB  1100 
mem,  and  mod  112  App.  Div.  887 
mem.  97  NYS  1130  mem];  Rait  v. 
Carpenter,  78  Mlao.  38S,  ISS  NTS  460. 

Or. — Wolverton  v.  Tuttle,  61  Or. 
SOI.  94  P  961. 

iir.  Va.— Peters  v.  Rlley,  73  W.  Va. 
786,  81  SB  630:  Ice  v.  Maxwelt,  61 
W.  Va.  9,  65  BE  899. 

Ont. — Singer  v.  Russell,  35  Ont.  L. 
444.  1  DomLR  640,  1  OntWN  S88, 
21  OntWR  24. 

[a]  Tor  dmuiurtanoeB  InsnStoieitt 
to  ereats  Implied  oontraot  see  Moses 
V.  Beverly.  137  Ala.  473,  34  3  826; 
Phelps  V.  Hale,  43  Colo.  266,  96  P 
92S  (holding  that  no  agency  of  plain- 
tiff to  sell  defendants'  land,  entitling 
him  to  a  commission  on  a  sale  made 
by  them  to  one  whom  plaintiff  In- 
formed -  that  the  property  was  for 
sale,  is  established,  where  plalntltT, 
not  a  broker,  but  an  occupant  of  the 
land,  as  lessee  of  defendant*,  asked 
for  and  was  told  by  them  tue  price 
at  which  they  would  sell).  Wein- 
houae  v.  Cronln,  68  Conn.  250,  3«  A 
45;  Cardella  v.  FerlUe,  148  III.  A.  76: 
Morton  V,  Barney,  140.  III.  A.  333; 
Lindt  T.  Schlits  Brewing  Co..  113 
Iowa  200.  84  NW  1069:  Oudgel  v. 
Cook.  14«  Ky.  439,  142  SW  1014; 
Bullock  V.  Menninger.  (Ky.)  126  SW 
3S6:  Bond  V.  Humlilrd,  118  Hd.  650, 
86  A  943;  Barton  v.  Powers,  182 
Mass.  467,  SS  NB  826;  Wood  v.  Pal- 
mer; 151  Hlch.  SO,  115  NW  242:  Shaw 
T.  Goldman,  109  Minn.  218,  128  NW 
475;  Klngsley  v.  Wheeler,  96  Minn. 
3B0,  104  NW  643;  Dartt  v.  Bonnesyn, 
36  Minn.  66.  90  NW  116;  Coffin  v. 
Llnxweller.  84  Minn.  320,  26  NW  636; 
I>reel8nd  v.  FawxM,  80  Mont.  290,  102 
P  331:  Joyce  v.  Hawley,  133  App. 
Dlv.  8,  117  NYS  648;  Lederer  v. 
HeBlr<^,  118  App.  Dlv.  206,  98  NYS 
247;  Elnhorn  v.  Derby,  128  NTS  659 
(to  procure  a  lease);  Bidwell  v. 
Haas,  121  NYS  211;  Sorenson  v. 
Smith.  66  Or.  78,  129  P  767,  131  P 
H22.  61  LRANS  612.  AnnCaal»l&A 
1127;  Samuels  v.  Luckenbach,  206  Pa. 
428,  54  A  1091  (holding  that  the  fact 
that  a  broker  had  previously  made 
a  sale  of  property,  and  had  been 
paid  a  commission  therefor,  is  In- 
sufflclent  to  entitle  him  to  commis- 
sions on  a  subsequent  sale  made'  by 
Aim  for  the  same  vendor  without 
f^uut  or  amplovnient) ;  Jaaquett'a 


App..  3  Walk.  (Pa.)  18;  Stark  v.  Cot- 
ton. (R.  I.)  82  A  386;  Carl  v.  Wol- 
COtt,  (Tex.  Civ.  A.)  156  SW  334; 
Knott  v.  Godalr.  68  Tex.  Civ.  A.  123, 
124  SW  189  (express  or  Implied); 
Steele  v:  Lawyer,  4?  Wash.  206,  91 
P  968;  TeeBdale  v.  Bennett,  123  Wis. 
365,  101  'NW  088;  Starr  v.  Royal 
Electric  Co.,  33  N.  S.  166  [app  dwm 
30  Can.  S.  C.  884]. 

[b]  Til*  law  faTors  that  ooa- 
straoHon  of  tli*  oontraot  and  that 
interpretation  of  the  circumstances 
and  the  conduct  of  the  parties  which 
will  best  secure  to  the  broker  the 
payment  of  his  commissions.  Dun- 
can v.  Borden,  13  Colo.  A.  481,  69  P 
50. 

[c]  Whar*  an  owner  reanests  or 
dirsots  a  real  estate  broker  to  Bliow 
Ua  land  to  a  prospective  purchaser, 
the  law  will  imply  a  promise  by  the 
owner  to  pay  whatever  such  services 
are  reasonably  worth  In  the  event 
of  a  sale,  although  the  land  was  not 
technically  listed  with  the  brokers 
for  sale.  Toland  v.  Williams,  (Tex. 
Civ.  A.)  129  SW  392. 

[d]  ICsniy  asklny  a  broker  to 
Introdnoe  on*  to  a  particular  person 
who  Is  a  prospective  buyer  Is  not 
equivalent  to  employing  him  to  ne- 
Kotiate  a  sale,  nor  Is  such  an  Intro- 
duction sufficient  to  support  a  Judg- 
ment for  a  commission,  if  the  owner 
himself  makes  the  sale.  Bassford 
V.  West.  124  Mo.  A.  248,  101  SW  610. 

[e]  mqnlrlng'  prtos  of  land.^A 
letter  by  a  real  estate  agent  to  the 
owner  inquiring  the  price  of  a  farm, 
and  an  answer  that  the  owner  would 
take  a  certain  sum  net,  do  not  au- 
thorise the  agent  to  And  a  purchaser 
or  to  make  a  sale  on  such  terms, 
Johnson. V.  Whalen,  18  Okl.  320.  74 
P  603.  ■ 

1.  Millard  V.  Loser,  62  Colo.  206, 
121  P  166  (holding  that  where  the 

Srinclpal  accepts  the  results  of  a 
roker's  services  in  effecting  an  ex- 
change of  property,  with  knowledge 
that  compensation  is  expected,  there 
<s  an  Implied  contract  to  pay  what 
the  services  are  reasonably  worth); 
Knotts  V.  Lake  Shore,  etc..  R.  Co., 
172  111.  A.  650  (holding  that  where 
the  owner  knows  that  the  volunteer 
is  a  broker  and  Js  trying  to  effect 
a  sale  and  expects  compensatlOQ. 
and  encourages  him  and  leads  him 
to  believe  that  he  will  be  compen- 
■sated,  a  contract  will  be  Implied  If 
the  broker  effects  a  sale);  Maxwell 
V.  Massachusetts  Title  Ins.  Co.,  206 
Mass.  197,  92  NB  42;  Annabit  v. 
Traverse  Land  Co.,  108  Minn.  37,  131 
NW  233  (holding  that  a  letter  from 
the  broker  stating  that  If  th«  owner 
of  the  land  made  the  exchange  the 
broker  expected  him  to  pay  a  com- 
mission, and  asking  him  If  he  would 
do  80,  and  an  answer  from  the  owner 
that  in  case  of  a  sale  he  would  be 
willing  to  pay  a  commission,  showed 
an  Implied  promise  by  the  owner 
to  pay  what  plalntlfTs  services  were 
reasonably  worth,  on  a  subsequent 
exchange). 

[a]  The  owner  must  know  of  1h* 
•xpeotatlon  of  payment,  and  there 
can  be  no  recovery  wh^re  he  did  not 
know  this  and  the  person  claiming 
commissions  did  not  announce  him- 
self to  the  owner,  before  the  sale,  as 
a  broker,  Fraser  v.  Born,  33  Misc. 
591,  67  NYS  966. 

[b]  "Wlwr*  the  oonvsrsation  of 
the  parties,  their  sabsoqaent  oondoot 
and  the  QtrOTimstanoes  of  the  trans- 
action  show  the  vendor  must  have 
known  that  the  services  were  offered 
for  his  benefit — were  to  be  employed 
In  his  behalf  alone — and  that  they 
were  being  offered  by  the  broker 
with  the  expectation  oc  receiving  the 
usual  commission  for  thenk  the  ac- 
ceptance by  the  vendor  wiU  Implr 


an  agreement  for  the  employment 
of  the  broker  as  his  agent  and  will 
be  sufficient  to  establish  between 
them  the  confidential  relation  of  prin- 
cipal and  agenL"  Ballenttna  v. 
Mercer,  130  Mo.  A.  606,  616,  100  SW 
1037. 

3.  Oudgel  T.  Cook,  146  Ky.  439, 
142  SW  1014  (holding  that  where 
an  owner  of  property  places  it  In  the 
hands  of  a  real  estate  broker  for 
sale,  and  the  sale  ta  made  through 
the  efforts  of  the  broker,  a  promise 
to  pay  for  the  broker's  services  is 
implied  by  law);  Wilson  v.  Sears. 
(Tex.  Civ.  A.)  166  SW  38  (holding 
that  -where  the  owner  told  a  broker 
"to  look  around  and  find  a  pur- 
chaser." and  the  owner  sold  to  a 
purchaser  with  whom  she  came  In 
touch  through  the  broker,  knowing 
he  had  shown  the  land  to  such  pur- 
chaser, the  law  Implies  a  promise 
to  pay  the  broker's  commission ) ; 
Gault  v.  Bradshaw.  48  Wash.  864, 
93  F  634  (holding  that  an  owner  list- 
ing his  property  for  sale  at  a  fixed 
price  with  a  real  estate  broker,  with 
knowledge  that  the  latter  on  procur- 
ing a  purchaser  will  charge  a  com- 
mission, Is  liable  for  the  commission 
when  the  broker  procures  a  pur> 
chaser  to  whom  a  sale  la  made  at  the 
fixed  price). 

[a]  Olviiig  list  of  lands^The 
fact  that  the  owner  of  land  at  the 
request  of  a  broker  gave  him  a  list 
of  nis  lands  with  their  net  price  per 
acre  does  not  make  the  broker  his 
agent  so  as  to  entitle  blm  to  com- 
mission on  a  sale  of  the  land  after- 
ward  made  by  •  the  owner  to  one 
with   whom    he   had   begun   to  ne- 

f:otlate  a  sale  before  he  listed  the 
and    with    the    broker.     White  v. 
Templeton.  79  Tex.  454,  16  .SW  483. 

tb]  The  men  faot  that  the  broker 
m  a&d  obtains  from  the  owner 
the  prloe  at  which  he  Is  wlUlnir 
to  sell  is  not  in  itself  sufncient. 
Geler  v.  Howells,  47  Colo.  345,  107 
P  265.  27  LRANS  786  and  note. 

3.  McLendon  v.  Seidell,  140  Ga. 
74.  78  SE  410  (holding  that  where 
one  executor,  under  a  will  providing 
that  land  should  be  sold  only  with 
the  consent  of  both  executors,  wrote 
to  plaintiff,  brokers,  stating  the  terms 
of  the  will  and  that  he  would  sub- 
mit to  his  coexecutor  any  offer  to 
purchase,  and  suggesting  a  selling 
price,  this  letter  did  not  authorize 
the  brokers  to  offer  the  property  for 
sale  at  the  amount  named;  and 
hence  they  could  not  recover  from 
the  writer  of  the  letter  a  commis- 
sion for  procuring  a  purchaser  at 
such  price,  where  the  executors  re- 
fused to  make  the  sale);  Vlley  v. 
Pettlt,  96  Ky.  676,  29  SW  438,  16 
KyL  650;  Morris  v.  Poundt.  67  Misc.* 
6,  99  NYS  844.  But  see  Kinder  v. 
Pope,  106  Mo.  A.  586,  80  SW  315 
(holding  that,  where  defendant  knew 
and  recognized  that  plaintiff  was 
endeavoring  to  sell  defendant's  land, 
there  was  an  implied  promise  on  his 
part  to  pay  plaintiff  a  reasonable 
compensation  for  his  services  If  a 
sale  should  result  through  his 
efforts).  See  also  supra  t  68. 

4.  Merrill  v.  Latham.  6  Colo.  A. 
263,  46  P  624;  Kennon  v.  poerschke, 
14S  App.  Dlv.  8S9.  18$  NTS  628: 
Albert  Booth  Cohn  Co.  v.  Lee,  132 
App.  Div.  697,  117  NYS  650;  Kurd 
V.  Xiee,  132  App.  Dlv.  110,  116  NYS 
446;  Tinkham  v.  Knox,  18  NYS  433: 
Segnits  v.  A.  Orossenbach  Co.,  158 
wis.  611,  149  NW  159  (holding  that 
where  a  real  estate  broker  volun- 
tarily transmitted  to  an  owner  of 
land  as  his  own  offers  made  by  an 
Intending  purchaser  of  the  land, 
which  offers  were  not  accepted,  but 
a  sal*  ^nas -thereafter  made  by  -the 
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refnsed  to  employ  the  broker.'  Nor  is  a  broker 
entitled  to  a  commisedon  for  performing  a  service 
which  it  is  the  local  custom  to  render  gratuitously* 
60]  c.  Necessity  and  Sufficiency  of  Writing.' 
In  the  absence  of  a  statutory  provisioa  to  the  eon- 
traiyf  -a  contract  employing  a  broker  for  the  pnr^ 


efaase  or  sale  of  lands  need  not  be  in  writingi  and 
he  may  accordiiwly  reeorar  eompensation  for  serv- 
ices rendered  under  an  oral  oontraot.'  Under  some 
statutes,  however,  written  authority  is  required, 
and  the  broker  is  not  entitled  to  conunissiau  unless , 
he  has  sai^  authority;'  and  where  a  statute  re- 


chaser,  there  waa  no  Implied  con- 
tract that  the  broker  ahovld  receive 
a  commlaslon).  See  also  Atwater  v. 
liockwood,  S9  Conn.  4fi  (where  the 
owner  supposed  the  broker  was  act- 
Ins  for  the  purchaser). 

B.  Welch  T.  Colienbaujrh,  150 
Iowa  <9S.  ISO  NW  19»  (holfflny  that 
where  the  owner  did  not  ask  a 
real  estate  agent's  assistance  in 
flndlns  a  purchaser  for  land,  and  re- 
fused hie  request  to  list  the  land, 
a  contract  of  employment  could  not 
be  inferred  from  the  owner's  knowl- 
•dva  that  the  aaent  was  about  to 
take  a  customer  to  see  the  farm 
with  a  view  of  maklna  an  oCFer); 
Ooodapeed  v.  Robinson,  I  Hilt:  (N. 
T.)  42S:  Pierce  V.  Thomas,  4  B.  D. 
Smith  (N.  T.)  S64:  Dunn  t.  Price, 
07  Tex.  118,  is  8W  <81;  Meston  v. 
Da  vies.  (Tex.  Civ.  A.)  SO  SW  805. 

6.  Conrey  v.  Hoover,  10  La.  Ann. 
487. 

f.   See  generally  supra  I  19. 

Oontraots  to  bay  or  saU  tot  an- 
oOisr  ffwerallr  as  not  bslar  wltldB 
the  statute  w  fMuOs  see  Frauds, 
Statute  of  [20  Cye  234]. 

Parol  promise  to  pay  eommisslon 
due  from  another  or  to  pay  commis- 
sion by  conveying  land  see  Frauds, 
Statute  of  [20  Cyc  100  et  seq]. 

8.  Ala. — Stevens  v.  Bailey,  149 
Ala.  865,  42  S  740  (holding  that.  In 
an  action  to  recover  commissions  or 
compensation  for  the  sale  of  land  hy 
a  broker,  the  fact  that  the  contract 
with  the  broker  was  within  the 
statute  of  frauds  Is  no  defense) :  Ivy 
Coal,  etc.,  Co.  v.  Long,  189  Ala.  636, 
80  S  722. 

Arts. — Friedman  v:  Buttle,  10  Arli. 
87,  8S  P  78S,  9  LRANS  938  and  note. 

111.— Monroe  v.  Snow,  131  III.  120, 
28  NE  401:  Ward  v.  Xm-wrence,  79 
III.  296:  Schneider  v.  Commons,  190 
IH.  A  121;  Newman  v.  Lumley.  126 
111.  A.  882;  Fox  v.  Starr,  100  111.  A. 
J78. 

Ky. — Womack  v.  Douglas,  1B7  Ky. 
710,  103  SW  1130;  Shadwick  v.  Smith, 
147  Ky.  1S9,  143  SW  1027  (holding 
that  a  contract  authorizing  the  sale 
of  land  by  an  agent  may  be  created 
sr  modified  by  parol). 

La. — Houston  v.  Boagnl.  1  McG. 
1C4. 

Mich. — Hannan  v.  Prentls,  124 
Mich.  417,  83  NW  102;  Hamilton  v. 
Frothingham,  59  Mich.  263,  26  NW 
486.  See  also  Axe  v.  Tolbert,  179 
Mich.  666,  140  NW  418  (holding  that 
a  contract  with  brokers  to  sell  cer- 
tain land  at  specified  price  within  one 
year,  or  within  ninety  days  there- 
after If  a  deal  should  then  be  pend- 
ing, and  for  the  payment  of  stated 
commissions,  was  a  contract  for  ser- 
vices to  be  performed  within  one 
year,  and  was  not  required  to  be  In 
Vrltlng). 

Minn, — Vaughan  v.  McCarthy,  69 
Minn.  199,  60  NW  1076. 

Miss. — Barney  v.  Jackson.  108 
Miss.  169,  60  S  426  (holding  that 
the  promise  of  the  purchaser  to  pay 
half  the  commissions  claimed  by  real 
estate  agents  of  the  vendor,  the 
vendor  denying  that  he  owed  them 
anything,  and  stating  that  rather 
than  pay  them  the  trade  would  be 
off,  la  not  within  the  statute  of 
frauds);  Hancock  v.  Dodge,  86  Ulss. 
228,  37  S  711  (holding  that  the  stat- 
ute of  frauds  in  reference  to  oral 
agreements  for  the  sale  of  interests 
In  land  does  not  affect  an  agent's 
right  to  compensation  for  selling 
land  pursuant  to  oral  instructions). 

Uo. — Forsythe  v.  Albright,  149  Mo. 
A.  61E,  180  SW  1120;  Young  v.  Ruh- 
wedel.  119  Mo.  A.  231,  96  SW  228: 
Gwinnup  V.  Slbert,  106  Ho.  A.  709, 
80  SW  SI9,  .  , 

N.  C— Lamb  T.  Baxter,  180  N.  C. 


07,  40  SB  860:  Abbott  t.  Hunt.  1S» 
N.  C.  408,  40  SB  119. 

Tex. — Fordtran  v.  Stowers.  62  Tex. 
Civ.  A.  220,  118  SW  681;  Wilson  v. 
Clark,  (Civ.  X>  79  SW  649. 

S.  Cal. — McOeaTV  v.  Satchwell, 
189  Cat  889,  «S  P  68:  Shanklln  v. 
HalL  100  CaL  86.  84  P  68«;  Myres 
V.  Surryhne.  67  Cal.  657.  8  P  623; 
SchuUer  v.  Farquarson,  6  P  86;  Per- 
kins V.  Cooper.  3  Cal.  Unrep.  Cas. 
879,  84  P  877;  Fogg  v.  McA^im,  26 
Cal.  A.  622.  144  P  290;  Connor  v. 
Rlgglns.  21  Cal.  A.  766,  182  P  849 
(contract  employing  broker  to  sell 
land  required  to  be  in  writing  under 
Civ.  Code  i  1624:  wrlUnga  held  In- 
sufficient); Klelnsorre  v.  Linesa,  17 
Cal.  A.  684,  120  P  444  <under  Civ. 
Code  f  1624  aubd.  6  and  Coda  Civ. 
Froc.  I  1978  subd  6);  Beaver  v.  Con- 
tinental Bldg.,  etc..  Assoc.,  15  Cat. 
A.  190,  116  P  1105  (holding  that 
an  agreement  by  a  landowner 
whereby  the  other  party,  on  ae- 
curing  a  purchaser  of  real  estate, 
shall  receive  all  the  money  above  a 
specified  sum  which  the  purchaser 
may  pay  to  the  owner  therefor  is 
an  employment  of  an  agent  to  sell 
real  estate,  and  Is  invalid,  unless  in 
writing):  Aldls  v.  Schlelchrr.  9  Cal. 
A.  87^  99  P  526. 

Ind, — -Fullen  wider  v.  Ooben,  178 
Ind.  812,  96  NB  1010;  Selvage  v. 
Talbott,  176  Ind.  648,  96  NE  114, 
33  LRANS  973,  AnnCa8l913C  724: 
Wysong  v.  Sells,  44  Ind.  A.  238,  88 
XE  954:  Beahler  v.  Clark,  82  Ind. 
A  222,  68  NB  613.  But  see  Fischer 
V.  Bell,  91  Ind.  248  (holding  that  an 
agreement  to  pay  a  real  estate 
broker  for  flndlng  a  customer  may 
be  made  by  parol). 

Mont. — Marshall  v.  Trerlae,  33 
Mont  28,  81  P  400;  King  v.' Be;ison, 
22  Mont  250,  66  P  280. 

Nebr.— Smith  v.  Aults,  78  Nebr. 
4E8,  110  NW  1016;  Tracy  v.  Dean, 

77  Nebr.  882,  109  NW  605:  Blalr 
V.  Austin,  71  Nebr.  401,  98  NW 
1040. 

N.  J.— Alpem  v.  Klein,  78  N.  J.  L. 
63,  68  A  799;  X^lmbach  v.  Regner. 
70  N.  J.  L.  008,  57  A  138;  Kent  v. 
Phenlx  Art  Metal  Co.,  69  N.  J.  L. 
682.  56  A  266. 

N.  T. — Whlteley  v.  Terry,  88  App. 
Div.  197,  82  NYS  89  [afC  89  Misc.  93, 

78  NYS  9111:  Cohen  v.  Boccuzzl,  42 
Misc.  644,  80  NYS  187;  Hochbaum 
V.  Rotter.  101  NTS  531;  Borglo  v. 
Oange,  87  NYS  638;  .Davis  v.  Kld- 
ansky,  86  NYS  6:  Charles  v.  Arthur, 
84  NYS  284;  Peck  v.  Antes,  84  NYS 
262;  Adler  v.  Scbaumberger,  84  NYS 
235.  See  however  New  York  cases 
Infra  this  note. 

Or. — Taylor  v.  Peterson.  76  Or. 
77,  147  P  620  (holdlns  that  a  broker 
cannot  recover  under  an  implied 
agreement  for  commission  for  the 
sale  of  real  estate  on  oral  request, 
without  showing  that  the  services 
were  performed  before  the  amend- 
ment of  Lord  L.  3  808  by  Acts  [1909] 
p  69,  which  required  the  agreement 
to  be  in  writing);  Slotboom  v.  Simp- 
son Lumber  Co.,  67  Or.  516,  135  P 
889.  186  P  641,  AnnCasl916C  339. 

Wash. — Gushing  v.  Monarch  Tim- 
ber Co.,  76  Wash.  678,  135  P  660, 
AnnCa8l914C  1289;  Engleson  v.  Port 
Crescent  Shingle  Co.,  74  Wash.  424, 
133  P  1080  (holding  that  an  agree- 
ment to  pay  a  commission  on  a  sale 
of  growing  timber  Is  iwlthin  a  stat- 
ute requiring  an  agreement  author- 
ising or  employing  a  broker  to  sell 
or  purchase  real  estate  fbr  compen- 
satfon  or  a  commission  to  be  In 
writing):  Parker  v.  Bruggemann,  72 
Wash.  809,  180  P  368  (holding  that 
under  Remington  A  B.  Code  I  6289, 
a  contract  by  a  Joint  owner  for  the 
amploymant  of  a  broker  to  procure 


a  purchaser  of  real  estate  must  b« 
In  wrltlna;  to  ba  enforoaable):  Reita 
V.  Bryant  71  Wash.  fiS.  1ST  P  6S3; 
Qerard-Filllo    Co.    v.    McNair,  68 

Wash.  321,  128  P  4U:  Crauch 
Forbes.  63  Wash.  664,  116  P  14; 
Hega.  etc,  Co.  v.  Hessel,  67  Wash. 
499,  107  P  376;  Dean  v.  Williams. 
66  Wash.  614.  100  P  180  (statute 
not  retroactive) ;  Broderlus  v.  An- 
derson. 64  Wash.  691,  103  P  837: 
Forland  v.  Boyum,  68  Wash.  481, 
102  P  84;  Brlggs  v.  Bounds,  48  Wash. 
679,  94  P  101;  Keith  v.  Smith.  46 
Wash.  131,  184,  SO  P  478.  18  AnnCws 
975  and  note  [quot  Oc]. 

Wis.— Selfert  v.  Mueller,  166  Wis. 
629,  146  NW  787. 

Que. — ■Malnwaring  v.  Crane,  22 
Que.  Super.  67. 

[a]  Obiaet  of  atatata^A  statute 
"which  requires  a  contract  of  this 
nature  to  be  In  writing  Is  virtually 
an  extension  and  enlargement  of  the 
statute  of  frauds,  and  ...  Its  object 
is  to  prevent  an  obligation  or  lia- 
bility from  being  imposed  upon  a 
defendant  by  raise  testimony." 
Pierce  v.  Domon,  98  Nebr.  120,  123, 
152  NW  299.  To  same  effect  Nelson 
V.  Nehson.  05  Nebr.  628.  146  NW 
1004. 

[b]  Paaal  statBta,^(l)  In  New 

York  Pen.  Code  }  640d.  as  amended 
by  L.  (1901)  c  lis,  makes  it  a  mla- 
demeanor  for  any  person  to  offer 
for  sale  any  real  property  In  cities 
of  the  first  and  second  class  unless 
he  has  written  authority  so  to  do. 
Flower  V.  Kaasel.  47  Misc.  341.  98 
NYS  563:  Lopard  v.  Frltx,  45  Misc. 
620,  91  NTS  6  (holding,  however, 
that  this  statute  cannot  be  Invoked 
by  one  who  has  represented  himself 
to  be  ths  owner  of  property,  mnd  who 
has.  by  a  written  agreement,  engaged 
a  broker  to  procure  a  purchaser,  so 
as  to  enable  him,  when  sued  for  the 
agreed  commission,  to  defend  on  the 
ground  that  he  Is  not  in  fact  ths 
owner  of  the  property).  See  also 
supra  I  10.  (2)  But  where.  In  an 
action  for  commissions  on  the  sale 
of  real  estate,  defendant's  answer 
admits  the  employment  of  plaintiff 
aa  a  broker,  and  It  appears  that 
tha  contract  of  exchange  was  signed 
through  hla  efforta,  these  fatfts  take 
the  case  out  of  the  atatute.  Hough 
V.  Baldwin.  60  Misc.  646,  «•  NTS 
545.  (8)  This  Btatnte,  however, 
baa  been  held  to  ba  nnconatltutlonal 
as  being  an  arbitrary  Interference 
with  private  business  and  as  impos- 
ing unusual  and  unneeesamry  re- 
strictions thereon.  Tleck  t.  Mc- 
Kenna.  lis  App.  Div.  701,  101  NYS 
317;  Codr  V.  E>empBeT,  86  App.  Div. 
386,  88  NYS  899:  Groaaman  v.  Caml- 
nes,  79  App.  Div.  15.  79  NTS  900. 
(4)  And  it  haa  also  been  held  that 
such  provision  does  not  preclude  a 
broker  having  no  written  authority 
from  either  party  to  a  contract  for 
the  exchange  of  property  from  re- 
covering commissions  for  procuring 
the  execution  of  the  contract.  Tleck 
V.  McKenna.  supra.  (5)  In  Mis- 
souri, the  act  of  March  28,  1908.  now 
Rev.  St  (1909)  I  4034.  requiring 
that  brokers  in  cities  of  three  hun- 
dred thousand  inhabitants  and  more 
shall  have  written  authority  for  the 
sale  of  real  property,  and  providing 
that  anv  broker  selling  such  prop- 
erty without  a  written  authority 
shall  be  guilty  of  a  misdemeanor 
has  been  held  to  be  unconstitutional. 
Prints  V.  Miller.  833  Mo.  47.  185  SW 
19;  Klene  v.  Marjorie  Realty  Co.. 
228  Mo.  607,  12S  SW  980;  Comet 
V.  Cabrllllac.  228  Mo.  212,  126  SW 
1030;  Woolley  v.  Mears,  228  Mo.  41, 
126  SW  112,  186  AmSR  617.  («> 
And   consequently  a  broker   ts  en- 
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quires  a  Tritten  aathorization,  a  broker  who  aets 
under  a  parol  eontraet  of  employment  eannot  re- 
cover what  his  services  are  reasonably  worth  as  on 
a  promise  implied  by  law;^**  nor  is  he  entitled  to 
recover  for  his  expenditure  of  time  and  money  in 
proenring  a,  purchaser,  in  an  action  soundine  in 
tort  for  fraud  and  deceit.**  It  has  been  held 
that  the  fact  that  the  broker  has  fully  performed 
his  part  of  the  contract  does  not  take  the  oaae  out 


of  the  statute.*'  Any  alterati<m  or  modifleation  of 
such  a  oontract  must  also  be  in  writing,  and,  if 
made  by  parol,  is  unenforceable.*' 

Oonstrnctloii  and  application.  A  statute  preclud- 
ing a  broker  frcnn  recovering  commission  unless  his 
authority  is  in  writing  is  in  derogation  of  the  com- 
mon law  and  must  be  strictly  construed;**  and 
hence  sueh  a  statute  will  not  apply  to  oases  which 
are  not  strictly  within  its  terms.*    A  statute  re- 


titled  to  recover  his  compensation 
If  he  ts  authorised  bj  the  oroper 

S&rtles  to  sell  real  estate,  although 
Is  authority  Is  not  In  writing. 
Comet  V.  Cahrilllac,  supra,;  Woolrey 
V.  Hears,  supra.  (7)  Prior  to  the 
case  of  Woolley  v.  Hears,  supra, 
however.  In  which  case  the  statute 
was  declared  unconstitutional.  It 
was  held  that  In  view  of  this  stat- 
ute there  could  be  no  recovery  of 
commissions  for  the  sale  of  realty 
unless  the  broker  had  authority  In 
writinr  to  offer  It  for  sale.  Finlej, 
V.  Handler,  121  Mo.  A.  S68.  »8  SW 
MS:  Rothwell  v.  Gibson,  121  Ho.  A. 
179.  98  SW  801  [dlst  Mercantile 
Trust  Co.  V.  Nlrsreman,  119  Mo.  A- 
M.  »<  SW  2»].  (8)  But  Rev.  St. 
(1899)  I  8418  requiring  written  au- 
thority applies  only  to  the  validity 
of  the  contract  of  sale,  and  does  not 
prevent  the  'broker  from  recovering 
commissions  under  an  oral  contract. 
TounR  V.  nuhwedel,  119  ICo.  A.  231, 
96  SW  288. 

Icj  What  law  fev«na<-^lthougch 
as  a  general  rule  a  contract  valid 
in  the  place  where  made  Is  valid 
everjrwhere,  the  rule  Is  subject  to 
certain  exceptions,  on*  of  which 
eilBta  where  the  contract  violates 
a  positive  statute  of  the  state  In 
which  it  Is  sought  to  be  enforced. 
Price'  V.  Walker,  48  Ind.  A.  619,  88 
NB  78  (holding  that,  since  Burns 
Annot  St.  [1908]  •  7468  renders  In- 
valid a  contract  for  the  payment  of 
commission  for  procuring  a  purchaser 
for  real  estate  unless  the  contract  Is 
In  writing  signed  by  the  owner,  an 
oral  contract  within  the  statute,  al- 
though valid  In  the  state  where 
made,  cannot  be  enforced  In  Indi- 
ana). 

[d]  Waiver  of  writing. — Under 
N.  Y.  Pen.  Code  I  840d,  making  it  a 
misdemeanor  to  attempt  to  earn 
commissions  for  the  sale  of  real 
e<(tate  without  written  authority. 
DialntlfC  who  had  no  written  author- 
ity cannot  raise  the  question  of 
waiver  of  the  written  authority  in 
&n  action  to  recover  commissions 
therefor.  Kronenberger  v.  Qutnn,  86 
NTS  139. 

(e]  anttre  eontraet. — ^An  oral  con- 
tract of  employment   to  procure  a 

fiurchaser  for  hotel  property  or  a 
ender  on  the  security  of  the- hotel 
property  and  furniture,  void  as  to  the 
realty  under  the  statute,  is  not  en- 
forceable as  a  separate  contract 
for  the  sale  of  personal  property, 
since,  being  void  as  to  the  real  es- 
tate, It  Is  void  as  to  the  personal 

froperty.  Pullenwfder  v.  Gohen,  176 
nd.  312.  95  NE  1010. 
10.  Cal. — Jsmlson  v.  Hyde,  14X  Cal. 
109,  74  P  695;  McCarthey  v.  Loupe,  62 
Cal.  299;  Holland  v.  Flash,  20  Cfal.  A. 
(83,  ISO  P  32;  Proulx  v.  Sacramento 
Valley  Land  Co..  19  Cal.  A.  629.  126 
P  509;  Pacific  Land,  etc..  Co.  v.  Bloch- 
nian,  11  PacCoastLJ  24.  Compare 
Johnston  v.  Tejunga  Rock  Co.,  26 
Cal.  A.  84,  142  P  907  (holding  that, 
where  plaintiffs,  although  not  au- 
thorized in  writing  as  required  by 
statute,  sold  rock  for  defendant  cor- 
poration, and  the  rock  was  actually 
delivered  and  paid  for,  the  corpora- 
tion Is  estopped  from  questioning,  in 
plalntirrs*  suit  for  commissions,  the 
contract  after  [lerformance,  on  the 
rround  of  plaintiffs'  want  of  written 
authority  or  the  authority  of  the 
read  supervisors  to  enter  Into  the 
contract  for  the  dlatrlat  which  pur- 
chased the  rock). 

Ind.— Selvage  v.  Talbott,  176  Ind. 
618.  96  NB  rfl,  86  UtAHS  978.  Ann 


CaslSlSC  724;  Pullenwlder  v.  Ooben, 
167  Ind.  312.  96  NB  IQIO;  Beahler  v. 
Clark,  32  Ind.  A.  222.  68  NB  613. 

Nebr. — Nelson  v.  Webster,  88  Nebr. 
169,  119  NW  266;  Barney  v.  Lasbury, 
76  Nebr.  701,  l67  NW  989;  Roden- 
brock  v.  GresB,  74  Nebr.  409.  104  NW 
768:  Covey  v.  Henry,  71  Nebr.  118,  98 
NW  434. 

N.  T. — Goldstein  v.  Scott,  76  App. 
Dlv.  78,  78  NYS  736. 

Wash. — Keith  v.  Smith,  46  Wash. 
131,  184.  89  P  473,  IS  AnnCas  »T6 
[quot  CycJ. 

XI.  Fullenwlder  v.  Ooben,  176  Ind. 
812,  96  NB  lOlO. 

la.  Price  V.  Walker,  43  Ind.  A.  S19, 
88  NB  78;  Cody  v.  Dempsey,  86  App. 
Dlv.  335.  83  NYS  899;  Smyth  v. 
Sfchel,  49  Misc.  643,  97  NTS  1008: 
Taylor  v.  Peterson,  76  Or.  77,  147 
P  620;  Sorenson  v.  Smith,  66  Or.  78. 
129  P  757,  ISl  P  1022,  61  LRAN8  612, 
AnnCasl916A  1127  and  note:  Keith  v. 
Smith,  46  Wash.  131,  89  P  473,  18 
AnnCas  916.  But  see  Blankenshlp  v. 
Decker,  34  Mont.  292,  86  P  1036  (hold- 
ing that,  although  a  contract  for  a 
broker's  services  la  required  by  stat- 
ute to  be  in  writing,  such  fact  does 
not  preclude  a  recovery,  on  complete 
performance,  on  a  quantum  meruit). 

[a]  A  aew  ^onlae  made  after  the 
■ale  Is  consummated  does  not  require 
a  writlnc.  Edwards  v.  Van  Cleave, 
47  Ind.  X  647.  94  NE  698. 

13.  Fy>nr  v.  McAdam,  S6  Cal.  A. 
522.  144  F  296;  Wellenfer  v.  Craw- 
ford, (Ind.  A.)  69  NE  892.  Compare 
Bradley  v.  Bower,  6  Nebr.  (unoff.) 
542,  99  NW  490  (holding  that  a  con- 
tract created  by  letters  may  be 
.changed  by  parol  agreement  as  to 
those  provisions  not  required  to  be 
In  writing). 

fal  An  oral  afreonent  for  an  ex- 
tension of  a  eontraet  of  emplojment 
Is  an  agreement  "authorising  or  em- 
ploying an  agent  or  broker  to  pur- 
chase or  sell  real  estate  for  com- 
pensation or  a  commission,"  and  is 
of  no  effect  because  not  In  writing 
as  expressly  required  by  statute. 
Hicks  V.  Post.  164  Cal.  22,  96  P  878. 

[b]  An  oral  modllloatlon  made 
after  ttie  exptxatlan  of  the  ttane  Un- 
ited by  the  OTiirlnal  eontraet  for  per- 
formance Is  unenforceable.  Slotboom 
V.  Simpson  Lumber  Co.,  67  Or.  516, 
136  P  889,  136  P  641,  AnnCa8l916C 
339 

[cl  Xa  WasUSffton  a  written  con- 
tract within  :Hemlngton  ft  B.  Code 
i  5289  may  be  modified  or  abrogated 
by  an  oral  executed  contract,  but  it 
cannot  be  rescinded  or  modified  by  an 
oral  executory  agreement.  Qerard- 
Pinio  Co.  V.  McNslr.  68  Wash.  321, 
123  P  462  (holding  that  where  the 
conditions  of  a  written  agreement  for 
the  exchange  of  properties  were  not 
performed,  and  the  broker,  to  Induce 
the  rarrylns  out  of  the  contract, 
orally  agreed  to  reduce  his  commis- 
sion, and  the  contract  was  thereupon 
performed,  the  oral  contract  as  to 
commission  was  substantially  per- 
formed, and  the  broker  was  entitled 
to  recover  notwithstanding  Reming- 
ton &  B.  Code  t  5289,  providing  that 
a  contract  employing  an  agent  to  sell 
real  estate  for  a  commission  must  be 
In  writing). 

14.  Selvage  v.  Talbott.  176  Ind. 
648,  98  NE  114,  83  LRANS  973.  Ann 
Ca8l918C  724  and  note. 

[a]  Ooaatminfl- statutes  together.^ — 
As  statutes  In  pari  materia  and  those 
on  the  same  general  subject  not 
strictly  in  pari  materia  should  be 
construed  together  when  necessary  to 
ascertain  and  to  effectuate  the  letls- 


lattve  intent,  Burns  Annot  St.  Ind. 
[1908]  I  7463,  requiring  a  contract  to 
pay  a  commission  for  procuring  a 
purchaser  of  land  to  be  In  wrltrnc, 
should  be  construed  with  the  statute 
of  frauds.  Doney  V.  Laughlln,  (Ind. 
A.)  94  NB  1027. 

IB.  Selvage  v.  Talbott.  176  Ind. 
648,  98  NB  114,  88  LRANS  978.  Ann 
Casl913C  724. 

[a]  Booh  a  statate  does  not  applyi 
(1)  To  a  parol  agreement  binding  de- 
fendant to  pay  plaintiff  a  specified 
sum  on  plaintiff  foregoing  his  oppor- 
tunity to  trade  his  »rm  and  giving 
defendant  an  opportunity  of  convey- 
ing his  property  to  plaintiff's  Intend- 
ing customer.  Kincart  v.  Shambrook, 
64  Or.  27,  128  P  1003.  (2)  To  an  ori^ 
employment  for  the  sale  of  person- 
alty. Deyoe  v.  Paonessa,  26  Cal.  A. 
397,  147  P  100.  (3)  A  Statute  declar- 
ing that  no  real  estate  agent  shall  be 
entitled  to  commission  for  the  sale 
or  exchange  of  real  estate  unless  the 
authority  for  selling  or  exchanglnv 
the  land  is  In  writing  applies  only  in 
the  case  of  a  broker  selling  or  ex- 
changing land  for,  or  on  account  oL 
the  owner  (Feist  v.  Jerolamon,  81  N. 
J.  L.  437,  76  A  751);  (4)  and  does  not 
apply  to  the  employment  of  a  broker 
to  purchase  land  (Brown  v.  Winter, 
80  N.  J.  U  682,  77  A  1021  laff  82  N. 
J.  L.  729,  82  A  9841;  (Tonklln  v. 
Kruger,  79  N.  J.  L.  3J6,  76  A  4S<: 
Friedman  v.  Blttker,  46  Misc.  178,  91 
NYS  896);  (6)  to  an  employment  of 
brokers  to  sell  a  contract  for  the 
sale  of  real  estate  at  a  higher  price 
than  that  which  the  vendees  had 
agreed  to  pay  (Levy  v.  Tlmble,  47 
Misc.  894,  94  NTS  8);  (6)  to  a  nego- 
tiation of  leases  of  real  estate  (Love- 
Joy  V.  Well.  48  Miic.  611,  96  NTS 
662);  (7)  or  to  the  employment  of  a 
broker  to  locate  and  obtain  an  option 
for  the  purchase  of  land  for  a  lum- 
ber yard  (Pierson  v.  Donham,  65  Ind. 
A.  636.  104  NB  606).  (8)  So  also  a 
contract  under  which  the  parties 
signing  it  bind-  themselves  to  pay  a 
real  estate  broker  a  commission  for 
securing  a  purchaser  for  lands  of 
which  the  signer  is  not  the  owner  Is 
valid,  and  Is  not  affected  by  the  stat- 
ute of  frauds  (2  Gen.  St  [1895]  p 
1604  B  10),  requiring  a  contract  with 
such  broker,  to  entitle  him  to  com- 
mission, to  be  signed  by  the  owner 
or  his  authorized  agent.  Ryer  v. 
Winter,  81  N.  J.  L.  l76.  29  A  1199 
[rev  77  N.  J.  L.  441,  72  A  841;  Sadler 
V.  Young,  78  N.  J.  L.  594.  76  A  890; 
(holding  that  the  statute  is  not 
complied  with,  where  the  person  who 
signs  Is  neither  owner  nor  authorized 
agent). 

[b]  A  eontraet  entploylnir  a  broker 
to  proonre  a  pvrohaaer  for  personal 
property  is  not  within  the  statute, 
although  It  is  contemplated  that  the 
purchase  price  will  be  paid  in  land 
Instead  of  In  money.  Merrltt  v. 
American  Catering  Co.,  71  Wash.  425, 
128  P  1074. 

[C]  An  acrseanent  between  part- 
ners that  one  of  them  may  And  a  pur- 
chaser for  partnership  land,  and  have 
the  proceeds  above  a  certain  amount. 
Is  not  within  a  statute  relating  to 
contracts  with  agents  or  brokers  to 
sell  lands.  Majors  v.  Majors,  98 
Nebr.  473.  188  NW  674. 

[d1  BMHU  to  parehaasv  ot  eer- 
porate  stock. — ^A  contract  authorizing 
the  sale  of  corporate  stock,  certain 
land  to  be  given  to  purchasers  as  a 
bonus,  is  not  within  a  statute  pro- 
viding that  an  agreement  authorising 
or  employing  an  agent  or  broker  to 
purchase  or  sell  real  estate  for  corn- 
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quiring  tbe  broker's  authority  to  In  in  writing  has 
been  held  to  apply  to  one  who  has  been  employed 
to  Bell  real  estate,  although  be  is  not  engaged  in 
the  real  estate  business  but  it  has  been  held  that 
it  does  not  apply  to  a  oontract  between,  brokers  to 
share  commissions." 
Snffidwcy  of  writing.    The  suffleiency  of  the 


written  eontnet  of  employmentj  within  tbe  mean- 
ing of  sueh  a  statute,  depends  on  the  tenns  of  the 
particular  statute;"  and  although  it  is  not  usually 
required  that  the  authority  shonld  be  in  any  speci- 
fied fozm,"  but  may  be  contained  in  letters  between 
the  parties,^  it  should  usually  set  forth  the  names 
of  the  parties,"  a  description  of  the  property," 


fiensatlon  or  a  commission  shall  be 
nvalld,  unless  made  In  wrltlns- 
Rldeout  V.  National  Homestead  As- 
soc.. 14  Cal.  A.  349,  112  P  192  (Civ. 
Code  i  1624  subd  6  not  applicable). 

[e]  Wliere  oontrsot  of  sals  in  writ- 
luff  not  rsqnlrsd. — Where  the  author- 
ity given  to  a  broker  to  effect  a  sale 
or  land  does  not  require  the  contract 
of  sale  to  he  in  writing,  the  agree- 
ment to  pay  him  a  commission  is  not 
within  the  statute  of  frauds,  and  Is 
valid,  although  not  in  writing.  Low 
Moor  Iron  Co.  v,  Jackson,  117  Va.  7S, 
84  SE  100. 

le.  Dolan  V.  O'Toole,  129  Cal.  488, 
62  P  92;  Stout  v.  Humphrey,  69  N.  J. 
Ij.  436.  55  A  281. 

17.  Gorham  v.  Heiman.  90  Cal.  346, 
27  P  289;  Johnston  v.  Porter,  21  Cal. 
A.  97,  131  P  69;  Baker  v.  Thompson, 
14  Cal.  A.  175,  111  P  373;  Saunders 
v.  Yoakum,  12  Cal.  A.  G13,  107  P 
1007;  Provident  Trust  Co.  v.  Dar- 
rough,  168  Ind.  29,  78  NE  1030;  Leigh 
V.  Yancey,  67  Wash.  18,  120  P  512; 
Orr  V.  Perky  Inv.  Co..  65  Wash.  281, 
lift  P  19;  Jones  v.  Kehoe,  61  Wash. 
422.  112  P  497;  Karrar  v.  Schubert, 
(Alta.)  19  DomLR  804,  29  WeatLR 
640.  7  WestWkly  189;  Heaton  v. 
FiBter,  (Alta.)  16  DomLH  78,  27 
WestLR  98.  5  WestWkly  1228.  Com- 
pare Crowell  V.  Ewlng,  4  Cal.  A.  368, 
88  P  285  (holding  that  an  agreement 
to  divide  commission  Is  within  Civ. 
Code  S  1S24  subd  6,  requiring  con- 
tracts for  the  payment  of  commis- 
sions for  the  sale  of  real  property 
to  be  In  writing). 

(a]  BnlMurNit^A  statute  requiring 
contracts  for  the  sale  of  land  be- 
tween the  owners  thereof  and  any 
broker  or  agent  employed  to  sell  the 
same  to  be  In  writing  is  not  appli- 
cable to  a  contract  between  an  agent 
of  the  owner  employed  to  sell  the 
land  and  a  subagent  whereby  the 
agent  agrees  to  pay  the  subagent  a 
specific  amount  for  hia  asaistance  in 

Iirocurlng  a  sale  or  exchange  of  the 
and.  Hageman  v.  O'Brien.  24  Cal.  A. 
270,  141  P  S3;  Nelson  v.  Nelson,  OB 
Nebr.  623,  145  NW  1004;  Reasoner  V. 
Tates,  90  Nebr.  767,  184  NW  661 
(construing  Cobbey  Annot.  St.  [1911] 
>t  10856). 

18.  Kennedy  v.  Merlckel.  S  Cal.  A. 
378,  97  P  81;  Morton  v.  Gafneld,  61 
Ind.  A.  28,  98  NE  1007  (holding  that, 
under  Burns  Annot.  St.  [1908]  It  7463, 
a  contract  for  the  payment  of  com- 
missions for  the  sale  of  land,  to  be 
enforceable,  must  be  In  writing, 
signed  by  the  owner,  and  must  ex- 
press a  aeflnlle  consideration);  Eng- 
leson  V.  Port  Crescent  Shingle  Co.,  74 
Wash.  424,  133  P  1030;  Howard  v. 
George,  49  Can.  S.  C.  76,  16  DomLR 
468.  27  WestLR  425,  5  WestWkly 
1152  [dism  app  10  DomLR  498  (aff  4 
DomLR  257)]:  Como  v.  Herron,  49 
Can.  S.  C.  1.  16  DomLR  234.  27  West 
LR  165.  5  WestWkly  662.  e78_rallow- 
Ing  app  9  DomLR  381.  23  WestLR 
328] 

[a]  "A  writing  svliloisnt  to  satlsfj 
the  Btatvt*  mnmt  be  ooertenslva  with 
the  stlpulatloiu  of  the  parties;  that 
is  to  say.  It  must  express  the  entire 
contract  and  leave  nothing  that  per- 
tains to  the  essentials  of  the  con- 
tract to  be  supplied  by  parol."  Eng- 
leson  v.  Port  Crescent  Shingle  Co.,  74 
Wash.  424.  129.  133  P  1030. 

[b]  Writings  Iwld  stifflelsnt^d) 
Curran  v.  Hiibbard,  14  Cal.  A.  733, 
114  P  81.  83;  Sanchez  v.  Yorba,  8  Cal. 
A.  490,  97  P  205;  Logan  v.  McMullen. 
4  Cal.  A.  154.  87  P  286;  Nuttfng  v. 
Kennedy,  16  Ga.  A.  669.  86  SE  767; 
Waters  v.  Phelps,  81  Nebr.  674,  116 
NW  782;  Turner  v.  Lane,  47  Misc. 


387,  93  NYS  1083;  Imperato  v.  Was- 
boe.  47  Misc.  150,  93  NTS  489.  (2) 
A  memorandum  of  authority  la  not 
fatally  defective  because  It  doas  not 
recite  the  terms  of  sale  and  the 
amount  of  the  payments.  Baird  v. 
Loescher.  9  Cal.  A.  65,  98  P  49.  (S) 
A  paper,  signed  by  the  attorney  in 
fact  of  the  owner  of  property,  which 
recited,  "They  will  take  86  st  subject 
to  1st  and  2nd  mortgages. '  We  to 
take  26tb  ward  lots  subject  to  taxes 
not  to  exceed  $6,500,"  and 
which  was  delivered  to  a  real  estate 
broker  with  the  Intention  of  author- 
izing him  to  negotiate  the  transfer, 
sufllclently  authorized  the  broker,  in 
writing,  to  negotiate  the  transfer, 
within  the  statute.  Cody  v.  Demp- 
sey.  86  App.  Dlv.  S36.  83  NTS  899. 

[c]  WxiUagslieUlJiLSWnoient.— (1) 
Patterson  v.  Torrey,  18  Cal.  A.  348. 
123  P  224:  McCrea  v.  Ogden.  64  Wash. 
621,  103  P  788  [overr  60  Wash.  495, 
97  P  603];  Foots  v.  Robblns,  50  Wash. 
277,  97  P  103.  (2)  A  memorandum 
made  by  the  owner  of  real  estate 
which  snows  the  price  of  the  prop- 
erty, but  which  does  not  set  forth 
any  agreement  or  terms  of  any  agree- 
ment, is  not  a  sufficient  writing, 
within  a  statute  providing  that  an 
agreement  employing  an  agent  to  sell 
real  estate  for  compensation  must  be 
In  "writing."  Beaver  v.  Continental 
BIdg.,  etc..  Assoc.,  15  Cal.  A.  190,  116  P 
1106.  (3)  A  real  estate  agent  whose 
authority  to  sell  is  first  put  In  writ- 
ing In  a  contract  for  sale  between 
the  vendor  and  the  vendee,  which 
contract  Is  not  under  seal,  cannot  re- 
cover commissions  for  the  sale.  Al- 
pern  v.  Klein,  76  N.  J.  L.  63.  68  A  799. 
(4)  A  pencil  memorandum,  "Property 
76  Mangln  Street;  19,000.00,  no  lesa.^' 
written  out  and  signed  by  the  owners 
son.  by  direction  of  his  father,  tm  not' 
a  compliance  with  the  statute.  Cohen 
V.  BoccussI,  42  Misc.  644,  86  NTS  187. 

[d]  A  eontraot  wUdh  Is  onlj  pw- 
tUllr  la  WTitlBff  is  not  enforceable. 
Selvage  V.  Talbott,  176  Ind.  <48,  06 
NE  114,  8S  LRANS  073;  AnnCaslStSC 
724;  Crouch  v.  Forbes,  68  Wash.  604, 
lis  P  14. 

[el  A  wrlttBff  wUoh  la  inanmolsnt 
withoitt  a  nsort  to  parol  testimoar 
la  Insufllolent  under  the  statute. 
Goodrich  V.  Rogers,  76  Wash.  212.  114 
P  947. 

19.  Getzelsohn  v.  Donnelly,  60  Misc. 
164.  98  NYS  213;  Imperato  v.  Was- 
boe,  47  Misc.  160.  93  NYS  489  (hold- 
ing that  the  writing  need  not  ex- 
pressly give  authority). 

30.  Naylor  v.  Adams,  15  Cal.  A. 
648,  115  P  336;  In  re  Balfour,  14  Cal. 
A.  261,  111  P  615;  Kennedy  v.  Mer- 
lckel, 8  Cal.  A.  378.  97  P  81;  Isphord- 
Ing  v.  Wolfe,  36  Ind.  A.  260.  75  NE 
698  (where  correspondence  was  held 
to  be  a  sufncient  contract);  Shoft  v. 
Ash,  96  Nebr.  265,  145  NW  271;  Pot- 
trata  v.  Piper,  96  Nebr.  145.  14B  NW 
266 :  Holllday  v.  McWilllams,  76 
Nebr.  321,  107  NW  678;- Bradley  v. 
Bower.  5  Nebr.  (Unoff.)  542,  99  NW 
490  (holding  that,  where  an  owner  by 
letter  authorized  an  agent  to  sell  cer- 
tain land,  and  offered  a  specified  com- 
mission, and  the  agent  by  letter  noti- 
fied the  owner  that  he  was  attempt- 
ing to  sell  the  land  and  named  a  pro- 
spective purchaser  to  whom  the  land 
was  finally  sold,  It  Is  a  sufficient  con- 
tract In  writing);  Getzelsohn  v.  Don- 
nelly. 60  Misc.  1B4.  98  NYS  213. 

[  a  ]  letter  InsnlBcleBt. — A  I  e  t  t«r 
written  by  the  owner'  of  land  to  a 
real  estate  agent,  asking  him  to  try 
to  And  a  purchaser  for  the  property 
and  Informing  htm  that  he  can  obtain 
the  key  at  a  certain  office  if  he  de- 


sires to  show  it  to  a  purchaser.  Is 
not  a  valid  memorandum  establish- 
ing a  written  contract  for  the  sale  of 
land  sufficient  to  support  a  suit  for 
specific  performance,  since  the  letter 
does  not  purport  to  authorize  the 
agent  to  execute  any  agreement  for 
sale  in  the  owner's  name.  Fritz  v. 
Mills,  170  Cal.  449.  150  P  375. 

ai.  Condee  v.  Barton.  62  Cal.  1; 
Olcott  V.  McClure,  50  Ind.  A.  79,  98 
NE  82  (contract  held  sufficient). 

[a]  Signatures. — (1)  A  contract 
for  tbe  sale  of  land  between  the 
owner  and  a  broker  must  be  signed 
by  the  owner  and  the  broker.  Dan- 
ielson  V.  Goebel,  71  Nebr.  300,  08  NW 
819;  Heyman  v.  Stopper.  86  N.  J.  L. 
128,  88  A  946  [aff  86  N.  J.  L.  SB7.  91 
A  1069];  Murphy  v.  Lewis.  76  N.  J. 
L.  141,  69  A  483  Ololdlns  that  the  con- 
tract must  be  signed  By  tbe  owner, 
and  that  a  signature  by  one  of  two 
tenants  by  entireties  being  tnsuffl- 
clant);  Swartswood  v.  Naalln.  67 
Wash.  S87,  106  P  770'  Maoleod  v. 
Peterson,  (Alta.)  18  WestLR  161 
<2)  A  requlmnent  that  a  contract 
for  the  oaie  of  land,  made  between  a 
broker  and  the  owner,  must  be  sub- 
scribed by  both  parties  Is  met  where 
the  signature  of  the  parties  is  placed 
thereon  to  authenticate  and  to  give 
effect  to  the  contract,  whether  placed 
at  the  bottom,  the  top,  or  in  the  body 
of  the  Instrument.  Myers  v.  Moore. 
78  Nebr.  448,  110  NW  989.  (3)  The 
fact  that  the  broker's  signature  was 

firlnted.  Instead  of  written,  does  not 
nvalldate  the  contract,  where  be  baa 
acted  on  it.  Berryman  Childs,  Ofl 
Nebr.  460,  163  NW  486. 

as.  Holllday  v.  McWilllams.  76 
Nebr.  324.  107  NW  678  (holding  that, 
where  letters  passing  between  the 
owner  of  land  and  a  Broker  contain 
data  from  which  a  description  of  the 
land  placed  with  the  broker  for  sale 
can  be  'ascertained  with  certainty, 
the  contract  between  the  broker  and 
the  owner  la  valid  and  enforceable); 
Danlelson  v.  Goebel,  71  Nebr.  300,  98 
NW  819;  Hughes  v.  Evans.  64  Or. 
368,  130  P  639  (holding  that  an  agree- 
ment of  a  broker  to  sell  land  on  com- 
mlsston,  where  it  does  not  Identify 
the  particular  property  to  be  sold, 
does  not  satisfy  the  statute  of 
frauds.  Lord  L.  i  808  subd  8,  relat- 
ing to  brokers);  Salln  v.  Roy,  81 
Wash.  261,  148  P  079  (where  the 
description  was  held  Insufficient): 
Baylor  v.  Tolliver.  11  Wash.  257,  143 
P  678  (holding  that  a  description  of 
property  in  a  broker's  contract  of 
employment  as  "my  property,  includ- 
ing (121)  one  hundred  and  twenty* 
one  acres  of  land  near  Ephrata,  and 
appurtenances,  water  right,  water 
contract  with  the  city  of  Ephrata. 
etc.  etc.,"  Is  insufficient  to  satisfy 
the  statute  of  frauds);  Thompson  v. 
English.  76  Wash.  23,  135  P  S64 
(where  the  description  of  land  was 
held  insufficient);  Cushing  v.  Mon- 
arch Timber  Co.,  75  Wash.  678.  135  P 
660.  AnnCa8l914C  1239  (holdinft  that 
describing  the  property  to  be  sold  sim- 
ply as  "our  timber"  was  too  indefi- 
nite): Goodrich  v.  Rogers,  75  Wash. 
212,  134  P  947;  Swartswood  v.  Naa- 
Iln,  57  Wash.  287,  106  P  770.  But  5M 
Doney  v.  Laughlln.  (Ind.  A.)  94  NE 
1027  (holding  that,  under  Burns 
Annot.  St.  [1908]  (  7463,  requiring 
contracts  to  pay  commissions  for 
procuring  purchasers  for  land  to  be 
in  writing,  a  contract  employing  » 
broker  need  not  describe  the  land). 

[a]  "She  deserlptlon  .  .  .  most 
h*  wntSi  a  dewi^moB  aa  would  meet 
the  requirements  of  a  sufllclent  de- 


For  later 


4Uvalop»Bta  and  SkaaffM  In  the  law  see  eumalative  Anaotatlong,  same  title,  pa^and  note  number. 

Digitized  by ' 


age  ana  note  numi 

Google 


S§  60-61] 


BBOKBBa 


[9C.J.]  561 


tke  anthority  of  the  hnkar,'*  a  !»raiiiiM  to  pmy 
eomnusaioDs,    and  the  amonut  of  eompoitation  to 

be  received  by  the  broker.** 

PromiM  to  pay  for  past  servicM.  Where,  in  the 
ftbsenee  of  a  written  contract  of  sale  of  real  estate, 
there  ia  an  absence  of  right  to  eompensation  for 
services  a  subsequent  express  promise  to  pay  is  void 
as  being  without  consideration;^  bnt  it  has  been 
held  that  it  is  not  necessary  that  the  written  con- 
tract be  executed  before  the  services  are  rendered." 

Bcriptlon  under  any  other  phase  of 
th«  statute  of  frauds,  as,  for  In- 
stance, when  invoked  In  actions  for 
specific  performance.  It  must  be  a 
description,  complete  within  Itself, 
by  which  the  realty  to  be  sold  can 
be  known  and  Identified."  Cushlnf 
V.  Monarch  Timber  Co..  76  Wash.  678, 
m,  13S  P  660,  AnnCaalS14C  Hit. 
To  same  elTect  Baylor  V.  Tolllver,  81 
Wash.  257,  148  P  678. 

[b]  XasnAolent  dMoriptlon  of  the 
land  does  not  make  a  contract  for 
the  payment  of  commissions  for  the 
procurtna  of  a  purchaser  for  real 
estate  Insufhctent  under  Burns  Annot. 
St  Ind.  (1908)  I  7463.  Morton  v. 
Gameld,  51  Ind.  A.  28,  98  NE  1007. 

23.  KJelnsorge  v.  Liness,  17  Cal. 
A.  534,  120  P  444  (Insufflclent) :  Hev- 
man  v.  Stopper,  86  N.  J.  L.  128,  88 
A  946  [afr  86  N.  J.  L.  357.  91  A  1068} 
iholding  that  a  mere  written  etate- 
ment  that  the  owner  will  pay  a  cer- 
tain commission,  without  authorizlns 
any  particular  broker  to  make  a  sale. 
Is  not  snffldent,  within  the  statute 
of  frauds,  to  entitle  a  broker  to  re- 
cover a  commission  on  a  sale  made) ; 
Swartswood  v.  Naslln.  6?  Wash.  287, 
106  P  770. 

[a]  Written  avtatoritr  to  one  pact- 
sir  is  a  sufficient  auuiorlsatlon  to 
the  Arm  to  support  an  action  by  the 
firm  for  commission.  Cox  v.  Hawke. 
49  Misc.  106,  98  NTS  438. 

H.  CarrioKton  v.  Smlthars,  26  Cal. 
A  460,  147  P  226  (holding  that  a 
memorandum  reciting  that  land- 
owners screed  to  pay  a  broker  a 
given  amount  In  c:ase  an  exchanee 
of  property  was  effected  was  suffi- 
cient, under  Civ.  Code  I  1624);  Phil- 
lips V.  Jones,  89  Ind.  A.  626,  80  NE 
SSa;  Goodrich  v.  Rogera.  76  Wash. 
112.  134  P  947  (holding  that  no 
promise  to  pay  commission  was  in- 
sufflclent); Swartswood  v,  Naslln,  67 
Wash.  287,  106  P  770.  But  see 
Toomy  v.  Dunphy.  86  Cal.  639,  25  P 
IJO  (holding  that  a  writing,  to  the 
effect  that  plaintiff  can  arrange  for 
ttie  sale  of  a  ranch  In  Nevada,  as  per 
memorandum  within,  la  sufficient 
without  stating  that  he  ts  to  have  a 
-commission  therefor). 

as.  iDd. — Selvage  v.  Talbott.  176 
Ind.  648,  96  NE  114,  S3  LRANS  973, 
AnnCasigiSC  724:  Morton  v.  Oaffleld. 
SI  Ind  A.  28,  98  NE  1007. 

Nebr.— Howell  v.  North.  93  Nebr. 
S45,  140  NW  779  (holding  that  a 
contract  made  and  to  be  performed 
In  Nebraska  is  void  If  it  falls  to  state 
the  amount  of  the  broker's  commis- 
sion); HoUlday  v.  McWilllams.  76 
Sebr.  324,  107  NW  678;  Danlelson  v. 
Goebel.  71  Nebr.  300.  98  NW  819. 

N.  J.— Lustlg  v.  Melrlck,  82  N.  J. 
L.  498.  82  A  867  (sufficient);  Mendles 
V.  Danish,  74  N.  J.  U  3S3,  66  A  888 
(SQfflcient). 

N.  T. — Turner  v.  X^ane.  47  Misc. 
187,  93  NTS  1088*  (where  a  written 
agreement  as  to  amount  and  manner 
of  paying  compensation  was  held 
sufficient  under  Pen.  Code  |  640d). 
,  Or.— Taggart  v.  Hunter,  160  P  788. 
16!  P  871. 

,,^!Sh.— Houtchens  Co.  v.  Nichols. 
81  Wash.  188,  142  P  674;  Engleson 
Xi,  Port  Crescent  Shingle  Co.,  74 
Wash.  424.  181  P  lOSOj  Foots  v.  Rob- 
bina,  50  Wash.  277.  97  P  103. 

Compare  Huney  v.  Thompson,  26 
Osl.  A.  «I4,  147  P  1178  (hol<nng  that 
s  nilure  to  specify  the  commlaalon 
aoea  not  render  the  Instrument  void 
under  Civ.  Code  B  1624  subd  6,  for, 
in  the  absence  of  any  agreement  as 
[f  C.  J^-IS] 


[i  61]  d.  Bittflcatton."  One  for  whom  a  broker 
atsnniM  to  aet  without  authority  may,  by  accepting 
the  benefits  of  the  broker's  aervices,  ratify  the  aet 
and  so  become  liable  for  eoifapeDsation,  provided 
he  does  so  with  knowledge  that  the  broker  assumed 
to  aet  for  him  as  aaofa.*'  So  one  for  whoiQ  a  broker 
has  been  employed  by  a  third  person  without  au- 
thority may  ratify  the  unauthorized  employment 
by  aeeepting  the  benefits  of  the  broker's  serviees," 


to  eommisafons,  the  agent  may  re- 
cover reasonable  compensation  or 
compensation  fixed  by  veVbal  agree- 
ment). 

[a]  A  mere  reottal  of  the  "nader- 
stood"  amonat  of  compensation  Is 
not  sufflcient  to  satisfy  the  statute, 
as  it  leaves  the  amount  of  compen- 
sation to  be  ascertained  by  paroL 
Zimmerman  v.  Zehendner,  164  Ind. 
466,  73  NE  920,  3  AnnCas  655  and 
note. 

Se.  Shields  V.  Sterrat,  77  N.  J.  L. 
404,  71  A  1129:  Bagnole  v.  Madden, 
76  N.  J.  L.  266,  69  A  967;  Kent  v. 
Phenix  Art  MeUl  Co.,  69  N.  J.  L.  632, 
S6  A  256  [dist  Griffith  v.  Daly,  66 
N.  J.  L.  4«S,  29  A  1691;  Stout  v. 
Humphrey.  69  N.  J.  L.  436,  65  A  281; 
Slotboom  V.  Simpson  Lumber  Co., 
67  Or.  616,  135  P  889,  136  P  641.  Ann 
Casl91EC  839.    See  also  supra  f  68. 

[a]  ant  wlure  a  oontniot  wader 
seal,  1)etween  a  Tender  and  a  Tendee, 
provided  that  plaintiffs  were  recog- 
nized by  the  vendor,  the  present  de- 
fendant, as  the  brokers  In  the  trans- 
action and  were  entitled  to  a  com- 
mission, plaintiffs  (iould  recover  the 
specified .  commission,  whether  the 
contract  was  one  made  between 
others  for  their  benefit,  or  a  contract 
between  plaintiffs  and  defendant. 
Tapscott  V.  McVey.  82  N.  J.  L.  36, 
81  A  848  [dist  Stout  V.  Humphrey, 
69  N.  J.  L..  436,  66  A  281], 

87.  Carrlngton  v.  Smlthers,  26 
Cal.  A.  460.  147  P  226  (holding  that, 
despite  dv.  Code  I  1624,  a  memo- 
randum providing  for  the  compensa- 
tion of  a  broker,  executed  after  the 
services  had  been  rendered,  Is  en- 
forceable, In  view  of  a  1606,  1606): 
Miller  T.  Farr,  17S  Ind.  86,  98  NB 
806;  Waddle  v.  Smith,  68  Ind.  A.  687, 
108  NSI  637  (holding  that,  while  an 
oral  contract  for  the  payment  of 
commissions  to  a  real  estate  broker 
Is  void  under  Burns  AnnoL  St. 
[1914]  I  7463,  the  equitable  con- 
sideration from  the  transaction  will 
support  a  written  contract  made 
thereafter):  Doney  v,  Laughlin,  (Ind. 
A.)  94  NE  1027. 

[a]  A  rednotlou  of  an  oral  con- 
tract to  WTlttng,  hefore  snlt  is 
brought  thereon.  Is  sufficient  to  fur- 
nish the  legal  evidence  necessary  to 
the  enforcement  of  the  contract 
under  the  statute.    Pierce  v.  Domon, 

98  Nebr.  120,  16Z  NW  299. 
M.    See  generally  supra  It  81-38. 
29.    Cal,— Levy  v.  Wolf,  i  Cal.  A. 

491,  84  P  318. 

Colo. — Herrlll  v.  Lathan,  8  Colo. 
A.  263,  46  P  524. 

Ill,— Stemm  v.  Gavin.  256  111.  480, 

99  NE  668;  Carlson  v.  Marshall,  174 
III.  A.  438;  Knotts  v.  Lake  Shore, 
etc..  R.  Co.  178  111.  A.  660. 

Kan. — Elwood  v.  TIemaIr,  91  Kan. 
842.  139  P  362. 

Md.— Bond  V.  Humblrd,  118  Md. 
660.  85  A  948. 

Mich.— Downing  v.  Buck,  1S6  Hlch. 
636.  98  NW  388. 

N.  T. — Dayton  V.  American  Steel 
Barge  Co.,  86  HIsc.  228.  78  NTS  Sl« 
[aff  76  App.  DIv.  464,  73  NTS  316,  79 
NTS  1130  mem]  (holding  that  one 
who  continues  to  permit  a  person  to 
act  as  his  agent  until  the  completion 
of  a  sale,  after  notlfyinff  him  that 
his  services  are  terminated,  is  liable 
to  him  for  commissions  If  he  has 
been  the  means  of  procuring  the 
sale). 

Wis. — Edward  H.  Everett  Co.  v. 
Cumberland  Glass  Mfg.  Co.,  112  Wis. 
644.  88  NW  S97;  Ames  v.  lAmont, 


107  Wis.  631,  83  NW  780. 

[a]  Wlwrs  ths  teoker  falasly  Mp> 
reseated  that  he  was  not  pnroha«la« 
land  for  a  partlonlar  person  with 
whom  the  principal  had  negotiated 
regarding  a  sale  through  another 
agent,  the  principal  by  concluding 
the  sale  and  making  a  deed,  after 
discovering  the  broker's  misrepre- 
sentations, did  not  ratify  his  acts 
and  was  not  estopped  from  setting 
up  the  broker's  acts  as  a  defense  In 
an  action  for  commissions  for  mak- 
ing the  sale.  Ranney  v.  Henry,  160 
Mich.  697.  126  NW  693. 

[b]  The  intention  to  ratify  must 
be  plain, — Fowler  v.  Hoschke.  68  App. 
DIv.  827,  66  NTS  638. 

[c]  MAenoe  of  ratifloatlon. — In 
an  action  by  a  broker  to  recover  com- 
missions for  making  a  sale,  defend- 
ant's acquiescence  in  plaintiff's  state- 
ment that  plaintiff  had  secured  .a 
loan  for  the  prospective  purchasars 
does  not  Justify  tne  conclusion  that 
defendant  ratified  the  agency  claimed 
by  plaintiff,  as  no  claim  of  agency 
was  suggested  by  plaintiff's  state- 
ment. Howe  V.  Miner,  66  8W  363, 
66  8W  184,  23  KyL  1610. 

[d]  Wbere  a  Joint  owner  aots  for 
aU  the  owners  in  employing  a  broker 
to  procure  a  purchaser,  a  coSwner 
who  ratifies  such  act  by  signing  the 
contract  of  sale  Is  liable  with  ths 
other  owners  for  the  whole  of  the 
commission  earned  by  the  broker. 
Gillespie  Dlok,  (Tex.  Civ.  A.)  Ill 
SW  664. 

[e]  wiwiw  a  bndMT  departs  flrwa 
the  terns  of  Us  original  authority, 

<1)  the  owner's  adoption  of  his 
negotiations  and  the  completion  of 
the  transaction  operates  as  a  ratifi- 
cation of  the  broker's  acts,  the  orig- 
inal undertaking  being  regarded  as 
modified  thereby.  Perry  v,  Edelen. 
181  Mo.  A.  498,  164  SW  646.  (2)  An 
unauthorized  provision  In  a  contract 
of  sale,  made  by  a  broker,  will  not 
prevent  his  recovering  his  commis- 
sion, if  the  owner  of  the  property 
ratifies  the  contract.  Wilson  v, 
Burch,  (Tex.  CIv.  A.)  162  SW  1018. 

[f  ]  racts  Insnflloisnt  to  show  rat- 
tfleatloa  so  as  to  entitle  the  broker 
to  commtsslona  Ropes  v.  Rosenfeld, 
146  Cal.  671,  79  P  354;  George  B. 
Loving  Co.  V.  Hesperian  Cattle  Co., 
176  Mo.  830,  76  SW  1096. 

30.  Colo. — Council  V.  U.  S.  Invest- 
ment Co.,  26  Colo.  A.  284,  148  P  829. 

Oa. — McKInnon  v.  Hope.  118  Oa. 
462,  46  SE  413. 

Mo. — Warren  Comm.,  etc.,  Co.  v. 
Leon  L.  Hull  Real  Eat.  Co.,  120  Mo. 
A.  432,  96  SW  1088;  Mercantile  Trust 
Co.  V.  Nlggerman,  119  Mo.  A.  56,  96 
SW  293;  Hurt  Jones,  106  Mo.  A 
106,  79  SW  486. 

N.  T. — Charles  T.  Cook,  88  App. 
niv.  81.  84  NTS  867:  McCormack  v. 
McCaffrey.  86  Misc.  776.  74  NTS  888: 
Lyle  V.  Bennett,  34  Misc.  476.  70 
NTS  288:  Markham  t.  Washburn,  18 
NTS  365. 

Tex.— Oraves  v.  Bains,  78  Tex.  92, 
14  SW  259  (holding  that,  although 
the  coOwner  of  land  was  ignorant 
of  the  employment,  by  the  other 
owner,  of  a  broker  to  sell  It  he  Is 
liable  for  his  share  of  commissions 
If  he  ratified  the  employment  by 
assenting  to  the  sale):  J,  B.  Watklns 
Land  Mortg.  Co.  v.  Thetford,  43  Tex. 
Civ.  A.  636,  96  SW  72  (holding  that, 
where  a  real  estate  broker  maken  a 
sale,  the  vendor  accepting  the  sale 
and  claiming  benefits  thereunder  la 
precluded  from  setting  up„as  against 
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if  at  the  time  he  has  knowledge  that  the  broker 
has  EBSumed  to  act  for  him."*  Where,  however, 
the  broker's  authority  is  required  to  be  in  writing, 
a  ratification  of  an'  oral  agreement  respecting  his 
compensation  must  be  in  writing."  A  d^>artnre 
of  a  real  estate  agent  from  the  terms  of  his  au- 
thority becomes,  on  ratification  by  the  principal, 
a  part  of  the  originat  contract  of  employment,  and 
the  compensation  fixed  therein  controls. 

62]  e.  Modification  of  Oontrocf  The  terms 
of  the  contract  of  employment  may  be  modified  by 
the  parties  by  agreement,  express  or  implied,  the 


same  as  any  other  eontraet,  in  which  case  the 
broker's  right  to  compensation  depends  on  the  new 
terms,"  provided  the  new  or  modified  agreement 
is  based  on  a  auffloient  consideration.**  Bat  an 
alteration  of  the  contract  by  the  broker  without 
the  principal's  consent  renders  the  eontraet  void." 

63}  f.  Abaodonnunt  of  Contract *»  If  a 
broker  employed  to  n^tiate  a  trausactiMi  aban- 
dons the  employment  he  is  not  entitled  to  a  eom- 
mission,  although  the  tranaactimk  is  afterward 
consummated.^ 


the  broker's  claim  for  commission, 
tha  want  of  authority  In  Its  repre- 
sentative to   employ   auch  broker). 

Compare  Sims  v.  St.  John,  lOS  Ark. 
«80,  162  SW  284,  43  LRANS  796 
(holding  that,  where  a  real  estate 
broker  hired  a  subagent  who  never 
treated  directly  with  the  owner,  the 
owner's  sale  to  a  purchaser  secured 
by  such  subagent  and  hla  acceptance 
or  the  price  was  not  such  a  ratifica- 
tion of  the  broker's  hiring  of  the  sub- 
agent  as  to  render  the  owner  liable 
for  his  compensation). 

[A]  Wliere  oam  owner  of  a  traot 
of  lau  otallT  agreea  to  a  sale  thereof 
by  a  broker,  but  coowners  refuse  to 
execute  a  deed,  there  is  no  ratifica- 
tion by  the  consenting  owner  since 
he  receives  no  benefits.  EMwards  v. 
Laird,  22  Cal.  A.  396,  1S4  P  8S6. 

Cb]  A  promise  to  pay  for  aarvloes 
MiUUrad  shows  an  intention  to  ratify 
a  previous  unauthorized  employment 
by  the  promisor's  attorney.  Mark- 
ham  V.  Washburn,  18  NTS  S56. 

SI.  Harris  v.  Ban  Diego  Flume 
Co..  87  Cal.  626,  26  P  768;  Twelfth 
St.  Market  Co.  v.  Jackaon,  102  Pa. 
289  [rev  32  WklyNC  180]. 

88.  Edwards  v.  Laird,  22  Cal.  A. 
898.  184  P  385;  Stotboom  v.  Simpson 
Lumber  Co^  6?  Or.  K16,  ISB  P  889. 
186  P  641;  Sorenson  v.  Smith,  65  Or. 
78,  129  P  7S7,  lai  P  1022.  61  LRANS 
•12,  AnnCa8l91SA  1127  (holding  that 
the  fact  that  the  owner  consents  to 
sell  to  a  purchaser  procured  by  a 
aubagent  of  hla  broker  with  knowl- 
edge that  the  purchaser  has  been  so 
procured  does  not  constitute  a  ratifi- 
cation of  the  BUbagent's  employment 
or  render  him  liable  to  the  subagent 
for  a  commlaslon,  where  the  statute 
of  frauds  provides  that  an  oral 
agreement,  employing  an  agent  or 
broker  to  sell  real  estate  for  a  com- 
mission, shall  be  void  and  requires 
that  a  principal's  ratlflcatton  of  an 
oral  agreement  respecting  the 
broker's  compensation  must  be  In 
writing). 

33.  Gelatt  v.  Ridge,  117  Mo.  663, 
23  SW  882.  38  AmSR  683;  Wycott  v. 
Campbell,  31  U.  C.  Q.  B.  684. 

34.  Modifloatloa  or  oanoeUatlon  of 
oontraot  ooaolnded  by  prlao^al  irtth 
broker's  enstomex  see  Infra  I  91. 

80.  Ark. — Johnston  v.  Fuaua,  106 
Ark.  358,  161  SW  698. 

Ga.— Phlnlzy  v.  Bush,  129  Qa.  479, 
69  SE  259. 

Kan. — Cornell  v.  Hanna,  (A.)  63 
P  790;  Deford  v.  Shepard,  6  Kan.  A. 
428,  49  P  796. 

Mass. — Clark  v.  Hovey.  217  Mass. 
485,  105  NE  222;  Cadigan  v.  Crab- 
tree,  192  Mass.  233,  78  NB  412. 

N.  Y.— DeKremen  v.  Clothier,  109 
App.  Dlv.  481,  96  NTS  626;  Hay  v. 
Schuyler.  4S  N.  T.  Super  96;  Mayer  v. 
Fuller,  17  Misc.  611,  40  NTS  674. 

Or.— Ely  V.  Wilde,  62  Or.  Ill,  122 
P  1122  (holding  that,  where  defend- 
ant employed  plaintiff  to  sell  the 
bonds  of  one  corporation,  a  subse- 
quent agreement  employing  htm  to 
sell  the  bonds  of  another  corpora- 
tion was  not  a  new  contract,  but 
merely  an  enlargement  of  the  powers 
of  plaintiff  under  the  first);  Good  v. 
Smith.  44  Or.  578,  76  P  364. 

Tex. — Gossett  v,  Vaughan,  (Civ. 
A.)  173  SW  933  (broker  cannot  re- 
cover on   both   contracts):  Hender- 


son V.  Gilbert,  (Civ.  A.)  171  SW  304. 

Utah.— Little  ▼.  Gorman.  89  Utah 
63.  114  P  821. 

veoeaallT  of  mlHM  modlfleation 

aee  supra  ft  60. 

[a]  MUrtafce. — An  agreement  by 
land  brokers  that  a  certain  lot  may 
be  withdrawn  from  the  market,  if 
made  after  they  have  effected  a  sale 
of  It,  and  under  the  mistaken  belief 
that  the  lot  was  a  different  one,  will 
not  bar  them  from  commiaaions. 
Sayre  v.  WHson.  86  Ala.  161.  6  S  167. 

[b]  Bepufthrtloa  of  modiged  OM^ 
iraet^Wnere  a  real  estate  broker, 
after  earning  his  entire  oommlsalon. 
voluntarily  agrees  to  accept  pay- 
ment In  installmenta  as  the  pur- 
chase price  Is  paid,  provided  such 
Installmenta  are  paid  promptly,  and 
the   principal    falls    to   make  auch 

Kaymenta,  and  denies  liability,  the 
roker  is  absolved  from  his  agree- 
ment to  defer  the  payments,  and  can 
sue  immediately  for  his  entire  com- 
mission. McGnee  Lumber  Co.  v. 
Tomlinaon,  66  Fla.  536,  63  S  919. 

86.  Pla. — McOhee  Lumber  Co.  v. 
Tomlinaon,  66  Fla.  636,  63  S  919. 

Melss. — Houghton  v.  Mllford  Pink- 
Granite  Co.,  171  Mass.  364,  60  NB 
646. 

N.  T. — Mayer  v.  Penfield,  160  App, 
Dlv.  66,  184  NYS  762;  Connor  v.  Mun- 
sees.  146  NYS  891  (without  oon- 
alderatlon). 

S.  D.— Tilden  v.  Smith,  24  S.  D. 
676,  124  NW  841  (holding  that  an 
extenalon  of  time  by  real  estate 
agents  employed  to  find  a  purchaser 
for  land  to  the  owner  to  complete 
the  sale  Is  no  defense  to  an  action 
tor  their  commission  where  without 
consideration). 

Tex. — Llgon  v.  Wharton,  (Civ.  A.) 
120  SW  980  (holding  that  an  agree- 
ment by  a  broker  not  to  charge  a 
commission  if  the  sale  was  not  con- 
summated on  account  of  an  imper- 
fect title,  made  before  the  contract 
of  sale  was  concluded  so  as  to  bind 
the  parties,  was  based  on  sufnoient 
consideration). 

B.  C. — DeSalis  V.  Jones,  11  DomLR 
228,  24  WestLR  66  (holding  that  an 
agreement  by  an  agent  who  has  be- 
come entitled  to  commlaslon  fnr  the 
sale  of  land,  and  who  has  boen  paid 
part  of  it,  that  he  waives  all  claim 
for  the  balance  of  hla  commission 
in  the  event  the  second  Installment 
la  not  paid  by  the  purchaser  on  the 
due  date,  does  not  amount  to  a 
waiver  of  the  agent's  contractual 
rights  unless  there  Is  a  considera- 
tion to  support  such  an  agreement). 

[a]  Where  a  broker  has  mrodn««d 
a  muehaser,  attU,  readj,  and  wUllBff 
(1)  to  contract  on  the  terms  stipu- 
lated, a  subsequent  agreement  with- 
out consideration  not  to  claim  his 
commissions  until  conaummatlon  of 
the  sale  or  delivery  of  the  deed  la 
not  binding  on  him  (Rohkohl  v.  Suss- 
man.  61  Misc.  246.  113  NTS  5SS; 
Moskowltz  V.  Hornberger,  20  Hlac. 
558,  46  NYS  462  [mod  19  Misc.  429, 
48  NTS  11301:  Moakowits  V.  Horn- 
berger, 15  Misc.  64B,  88  NYS  114; 
McComb  V.  Von  Ellert.  7  Hlac.  69.  27 
NYS  372;  Bernatetn  V.  FulBOn  Realty 
Co..  162  NTS  996;  Taubenblatt  v. 
GatewskI,  108  NYS  588).  (2)  par- 
ticularly where  It  la  not  alined  by 


both  of  the  parties  (Badeaux  v. 
Rohrer,  182  111.  A.  114). 

[b]  A  new  AffreemeBt  imoreaalar 
the  1wofcez*s  oempoBsatlon  made  at  » 
time  when  remalna  to  1m 

done  In  the  transaction  except  the 
formal  execution  of  the  contract  is 
not  baaed  on  a  sufAclent  considera- 
tion. Mayer  v.  Penfield,  160  App. 
Div..66.  134  NYS  768. 

[o]  Agreement  to  take  loss  ooah- 
mlsnoBtf— (1)  A  real  estate  broker's 
right  to  a  commission  for  producing 
a*  purchaser  who  enters  into  an  en- 
forceable contract  is  not  affected  by 
his  subsequent  agreement  to  take 
less  commission  or  to  wait  until  the 
making  of  the  contract,  since  auch 
agreement  la  void  as  being  without 
consideration.  Swee  v.  Neumann,  (7 
Miac.  606,  183  NTS  776.  <3)  So 
where  a  real  eatate  agent  agreed  to 
reduce  his  commiasions  when  the 
sale  was  made,  being  bo  induced  by 
the  bona  fide  misstatement  of  the 
agent  of  the  vendee  that  unless  there 
was  a  reduetlon  in  the  commissions 
the  sale  would  fall  through,  but  the 
reduction  was  not  the  procuring 
cause  of  the  aale.  the  executory 
promise  of  the  agent  was  withont 
consideration,  and  could  not  be  en- 
forced in  an  action  for  his  oommls- 
aions,  either  by  the  vendor  or  the 
vendee.  Dayton  v.  American  Steei 
Barge  Co.,  36  Misc.  228.  73  NYS  316 
faff  76  App.  Dlv.  464,  78  NYS  316,  79 
NYS  1130  mem]. 

[d]  Where  a  teener  employed  to 
proovro  a  loan  absents  UmseU  from 
the  otoaing  of  the  loan  on  the  prin- 
cipal's promise  that  he  shall  be  paid 
his  commlaslon,  his  absence  Is  a 
BuRlcient  consideration  for  the  prom- 
ise. Wolf  V.  Mellwin  Realty,  etc. 
Co..  134  NYS  491. 

37.  Harrison  v.  Lakenan,  1S9  Mo. 
681,  88  SW  68. 

38.  DaratiOB  aad  tamlaatiOB  of 
agency  in  general  see  supra  G  23. 

33.  Ala. — Jackson  v.  Parrish.  167 
Ala.  684,  47  S  1014  (not  entitled  to 
commission  on  sale  negotiated  by 
him  next  day  after  he  had  aban- 
doned his  agency). 

Ark.— StogadtU  v.  Holmes,  169  SW 
961. 

Ind. — Everett  v.  Farrell,  11  Ind. 
A.  186,  38  NB  872. 

Iowa. — Jones  v.  Buck.  147  Iowa 
494,  126  NW  462,  120  NW  112  (hold- 
ing that  where  a  real  estate  agent 
consented  to  abandon  a  sale  whldi 
he  had  been  negotiating,  and  re- 
turned a  deposit  of  earnest  moiur. 
he  estopped  himself  from  claiming 
any  commission  for  his  services,  vn- 
less  he  fulfllled  the  condition  m 
which  he  then  secured  the  privilege 
of  an  extension  of  time. to  secure  a 
loan  on  the  land  for  the  purchaser, 
and  thus  enable  him  to  complete  the 
purchase).  See  also  Uunson  r. 
Habon.  135  Iowa  886,  118  NW  7TI 
(consent  of  principal  that  anotlier 
than  original  broxer  shall  cloM 
transaction).  . 

Man.— Nixon  Dowdio,  (Man.)  * 
DomLR  397,  80  WestLR  749  [»llow- 
Ing  app  1  DomLR  88.  19  WestLR 
776]. 

N.  S, — Fleming  v.  With  row,  IB  N. 
S.  492. 

Que. — Brunet  V.  Caron,  47  Que- 
Super.  244. 


For  later  oases,  developments  and  efeaages  in  the  law  see  cumulative  Annotations,  same  title,  pag*  and  note  number. 
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64]  f.  Bmcatlon  of  Anthoritr.**  A  broker 
employed  to  buy,  sell,  exchange,  or  lease  property, 
or  to  proeore  a  loan,  u  not  ordinarily  entitled  to 
compensation  for  finding  or  trying  to  find  a  eos- 
tomer  after  the  principal  has  withdrawn  his  offer, 
sinee  the  prineip^  has  a  right  to  revoke  the  agency 
at  any  time  before  the  broker  finds  a  customer  able, 
ready,  and  willing  to  consummate  the  transaction 
OD  the  principal's  terms,**  unless  the  authorisation 
is  given  for  a  valuable  consideration  or  coupled 

Mass.— Cadlsan 


And  SM  infra  ||  S8.  99. 
[a]  Amtm  sot  ooiwtltntlnr  abandotb' 

muit. — <1>  Wetdemeyer  v.  Woodrum, 
m  Ho.  A.  71S,  154  SW  894;  Lips- 
comb V.  Haatln,  142  Ho.  A.  228,  125 
SW  1177;  (8)  The  contention  that 
a  broker  abandoned  the  contract  can- 
not be  sustained,  where  he  did  not 
cease  in  bis  efforts  to  secure  Its  per- 
formance until  he  discovered  that 
the  owners  would  not  execute  the 
contract-  Womack  v.  I>ouBlas,  157 
Ky.  116,  188  SW  1180.  (3)  Where 
X  broker  obtains  a  purchaser  who 
tells  him  that  he  thinks  the  brolter 
couid  get  the  property  for  him 
cheaper  and  that  he  wants  him  to  go 
and  see  the  seller  a^ln,  the  mere 
refusal  of  the  broker  to  do  so  does 
not  constitute  an  abandonment  of 
the  employment.  HcCormack  v. 
Henderson,  100  Mo.  A.  647,  75  SW 
ITI.  (4)  The  fact  that  a  real  es- 
tate broker  after  procurlnar  a  pur- 
chaser discontinued  his  elTorts  to 
make  the  sale  did  not  show  an 
abandonment  by  him  of  such  neco- 
tlatlons.  where  such  discontinuance 
was  due  to  the  principal's  suffffestlon 
that  he  could  make  the  sale  better 
alone,  and  the  principal  then  prom- 
ised to  pay  the  commission  when 
the  sale  should  be  completed.  Parks 
T.  Sullivan.  (Tex.  CW.  A.)  162  SW 
704.  {B>  After  a  broker  has  pro- 
duced a  purchaser  who  has  entered 
Into  a  contract  of  purchase,  the 
fact  that  he  endeavors  to  sell  such 
Surchaser  other  property  does  not 
constitute  an  abandonment  of  the 
first  transaction  and  deprive  him  of 
the  rlffht  to  commissions  if  he  has 
produced  a  purchaser  ready,  able, 
and  wlllinc  to  purchase.  Cowan  v. 
Dky.  IBS  ni.  A.  106. 

)]  VImm  a  broker  amployed  to 
a  ■orahaMV  states,  after  ra- 
id MTortB.  that  he  oaanot  •*seU 
the  place,"  It  Indicates  anabandon- 
ment  of  the  asency.  McFarland  v. 
Boucher,  158  Iowa  flB,  184  NW  91. 

40,  See  generally  supra  I  22,  and 
Anncy  Sfi  161-168. 

Aanwres  tor  revoeatlon  of  avUwr- 
nr  Me  supra  |  28. 

■sToeaUoa  vy  explxatloa  of  tbns 
liattea  SM  affeotlar  m>*  infra 
I  98. 

«.  U.  8. — ^Auerbach  v.  Intema- 
tiiRiale  Wolfram  Lampen  AKtlen 
Oesellschaft.  177  l^ed.  469. 

Arts.— Blalsdell  v.  Stelnfeld,  16 
Aril.  165,  187  P  666. 

Ark. — Johnston  v.  J^qua,  105  Ark. 
S58,  151  SW  693. 

Cal. — Brown  v.  Pforr,  88  Cal.  550. 

111.— TounK  V.  Tralnor,  158  111. 
4M,  42  NB  189  [aft  67  111.  A.  6321; 
Watson  V.  Vollentlne,  183  111.  A. 
SSS;  Pretsel  v.  Anderson,  162  111.  A. 
538;  Wolber  v.  Chambers,  128  111.  A. 
614. 

Ird. — Provident  Trust  Co.  v.  Dar- 
rough,  168  Ind.  29,  7S  NB  1030 
(letter  not  constituting  a  revoca- 
tion): Wilson  v.  Dyer,  12  Ind.  A. 
m.  39  NE  163. 

Iowa. — Anderson  v.  Howard,  155 
NW  261  (rlKbt  to  make  sales  re- 
served by  prfnclpa!):  Iowa  I<and  Co. 
T.  Schoenewe,  102  NW  817.  Compare 
Benton  v.  Brown,  146  Iowa  604,  124 
Jftt  815  (where  the  revocation  was 
merely  a  subterfuge  to  conceal  from 
other  persons  the  existence  of  the 
iLMncy). 

Ky.— KavanauKh  v.  Ballard,  66  SW 
1S9.  21  KyL.  1881. 

..Md.— Howard  r.  Street,  18B  ICd. 
»>,  88  A  t>S. 


Crabtree, 
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Mass.  7,  70  I^E  1088,  66  LRA  982, 
179  Mass.  474,  61  NB  87,  B8  AmSR 
897, '66  LRA  77. 

Mich.— West  V.  Demme,  128  Ulch. 
11,  87  NW  96. 

Minn. — Falrchlld  v.  Cunnlnsham, 
84  Minn.  621,  88  NW  16. 

Mo. — Dickmann  v.  Treseler.  175 
Mo.  A.  601,  158  SW  76:  Welsels- 
Oerhart  Real  Bet.  Co.  v.  Walnwrlsht, 
127  Mo.  A.  614,  105  SW  1096;  Staeh- 
lln  v.  Kramer,  118  Mo.  A.  829,  94 
SW  785;  Kesterson  v.  Cheuvront, 
(A.)  70  SW  1091;  Oreen  v.  Wright, 
86  Mo.  A.  298. 

Okl — Oorman  v.  Harsis,  8  Okl. 
360,  BO  P  98. 

Pa. — Vincent  y.  Woodland  Oil  Co., 
16S  Pa.  402.  30  A  991. 

Tex. — Arthur  v.  Porter,  (Civ.  A.) 
118  SW  611,  116  SW  127;  Newton  v. 
Conness,  (Civ.  A.)  106  SW  892. 

Eng. — Toppin  v.  Healey,  11  Wkly. 
Rep.  466  (where  the  rule  was  applied 
to  loan  brokers). 

[a]  Where  am  owner  of  land 
afreea  with  a  hrokw  to  paj  a  with- 
drawal fee  if  he  withdraws  the  land 
from  the  broker's  hands  before  a 

fturchaser  Is  procured,  a  sale  of  the 
and  by  a  mort^gee  for  a  breach 
of  condition  Is  not  such  a  with- 
drawal. B.  A.  Strout  Farm  Agency 
V.  McTeer.  Ill  Me.  169.  88  A  411. 

Blfht  to   eompswMtlon  fov 
deaTovtor  to  mffotlale  tnuMMtloB 
see  Infra  {  72. 

4a.    Brown  v.  Pforr,  38  Cal.  560; 
McCray  v.  Pfost,  118  Mo.  A.  672, 
SW  998.    See  also  generally  Agency 
If  1B2-1S*. 

ta]  Vower  not  eovpled  with  aa 
Intezeet. — However,  a  contract  by 
which  a  broker  Is  to  have  land  lata 
off  Into  lots,  which  he  is  to  sell,  the 
proceeds  above  a  stated  sum  to  be 
divided  with  the  owner,  and  by 
which  the  broker  Is  to  have  two 
years  In  which  to  make  sales,  does 
not  create  a  power  coupled  with  an 
intereat  and  the  authority  la  rev- 
ocable before  the  time  apeclfled. 
Green  v..  Cole.  108  Mo.  70,  IB  SW 
817. 

43.  Cronln  v.  American  Securities 
Co.,  168  Ala.  638,  .60  S  915.  136  AmSR 
88;  Bailey  t.  Smith,  lOS  Ala.  641,  15 
8  900  (this  being  especially  true 
where  the  principal  sells  on  leas 
favorable  terms  to  one  who  had  de- 
clined to  purchase  from  the  agent); 
Slegel  V.  Rosenzweig,  129  App,  Dlv. 
5477  114  NTS  179;  Newton  v.  Con- 
ness, (Tex.  Civ.  A.)  106  SW  892 
(holding  that,  although,  where  an 
owner  had  contracted  with  a  broker 
for  the  sale  of  land  at  a  stipulated 
price,  reserving  to  himself  the  right 
to  sell,'  good  faith  demanded  that  he 
notify  tne  broker  that  he  had  sold 
a  portion  of  the  land,  the  broker  not 
Having  procured  a  purchaser  at  the 
stipulated  price,  but  only  one  will- 
ing to  pay  a  less  sum,  the  owner 
had  the  right  to  reject  the  offer, 
and  himself  sell  the  land  that  re- 
mained, and  he  would  not  be  liable 
for  commissions  on  such  sale) ; 
Northern  Colonization  Agency  v. 
McTntyre,  (Sask.)  17  WeatLR  270. 

Bight  to  oonunlsslon  on  trans- 
aotlon  effected  by  principal  nnalded 
by  broker  see  infra  i  74. 

44.  U.  S. — Bronn  v.  Northampton- 
Baston,  etc.,  Tract.  Ca,  800  Fed. 
897.  19  CCA  193;  Rees  v.  Fellow,  97 
Fed.  147.  88  CCA  94. 

Cal.— Ernst  v,  Ganahl.  166  Cal. 
498.  187  P  866. 


with  an  interest.**  Nor  is  a  broker  ordinarily  en- 
titled to  a  conunission  on  a  sale  or  lease  made  by 
the  principal  after  the  agency  has  been  revoked,  ' 
and  this  may  be  true  even  though  the  subsequent 
sale  or  lease  is  made  to  one  with  whom  the  broker 
had  been  negotiating.^ 

NecflBSity  of  notice  and  good  faith.  To  avoid 
liability  for  commissions  the  principal  must  notify 
the  broker  of  the  revocation  before  performance  by 
the  Utter  of  the  contract  of  agency;*'  and  the 
111.— ITphoff  V.  Uirich,  8  111.  A.' 

899. 

Iowa.-~Blodgett  v.  Sioux  City.  etc.. 
R.  Co.,  68  Iowa  606,  19  NW  799. 

Kan. — Olllett  v.  Corum,  5  Kan. 
608. 

Ky. — Stedman  v.  Richardson,  lOO 
Ky.  79,  3?  SW  269,  18  KyL  567. 

La. — Taylor  v.  Martin,  109  La.  187, 
33  S  112. 

Md.— Howard  v.  Street,  126  Md. 
289.  93  A  923;  Beale  v.  Creswell,  8 
Md.  196. 

Mass. — Cadlgan  v  Crabtree,  179 
Mass.  474,  61  NE  ..,88  AmSR  397. 
65  LRA  77. 

Mo. — Dickmann  v.  Treseler,  176 
Mo.  A.  601,  1S8  SW  76  (holding  that 
a  contract  employing  a  broker  to 
sell  real  estate  for  a  commission 
which  stipulates  that  it  can  be  ter- 
minated on  ninety  days'  notice,  but 
which  does  not  flx  any  time  limit  for 
Its  continuance,  remains  In  force  for 
a  reasonable  time  only,  and  after 
the  expiration  of  that  time  the 
owner  may  in  good  faith  revoke  the 
agency  and  sell,  even  to  &  customer 
drat  discovered  by  the  broker,  with- 
out becoming  liable  for  commis- 
sions): Staehlln  v.  Kramer,  IIS  Mo. 
A.  329,  94  8W  786. 

N.  Y.— Sihbald  V.  Bethlehem  Iron 
Co.,  88  N.  T.  87S,  88  AmR  441  (hold- 
ing that  where  a  broker  has  been 
allowed  a  reaeonahla  time  to  pro- 
cure a  purchaser  and  haa  failed  to 
do  BO,  and  the  principal  has  termi- 
nated the  agency  In  good  faith  and 
sought  other  assistance  by  meana 
of  which  a  sale  is  consummated,  the 
fact  that  the  purchaser  is  'one  whom 
the  broker  Introduced  and  that  the 
sale  was  In  some  degree  aided  by 
his  previous  efforts  does  not  give 
him     a    right    to    commissions) ; 

?ardlner  v.  Pierce,  131  App.  Dlv. 
86,  116  NTS  166  (holding  that 
where  the  revocation  is  In  good  faith 
the  owner  is  not  liable  for  the  com- 
mission, although  a  sale  is  subse- 
quently made  to   the  person  with 


whom  the  broker  was  negotiating); 
Slegel  v.  Rosenzwelg,  129  App.  Dlv. 
547,  114  NTS  179  (holding  that  where 
a  broker  employed  to  procure  a  pur- 
chaser of  real  estate  for  an  agreed 
commission  falls  to  effect  an  agree- 
ment, and  his  authority  Is  termi- 
nated, he  gains  no  right  to  the  com- 
mission, although  subsequently  the 
principal  is  benefited  by  his  efforts; 
and  a  broker  is  not  entitled  to  the 
commission,  although  the  owner  sells 
to  the  first  person  ottering  the  price 
ashed,  and  although  the  broker  at 
the  time  has  negotiations  under 
way  with  a  prospect  of  success ) ; 
Alden  V.  Barle,  66  N.  T.  Super.  366, 
4  NTS  648  [aff  121  N.  T.  688  mem, 
24  NB  70S1  (where  the  rule  was  ap- 
plied to  a  lease  broker). 

N.  C. — Mallonee  v.  Toung,  119 
N.  C.  649.  26  SB  141. 

Tex. — Neal  v.  Lehman,  11  Tex. 
CIv.  A.  461,  34  SW  163. 

Eng. — Lumley  v.  Nicholson.  34 
Wkly.  Rep.  716. 

Slirtat  to  oommlasioni  On  trans- 
action negotiated  through  another 
broker  see  Infra  !  98.  Where 
broker's  customer  negotiates  directly 
with  principal  see  Infra  19  99,  100. 

4B.  Ala. — Alexander  v.  Smith,  IBO 
Ala.  S41,  61  S  68. 

Ark.— Stiewel  v.  Lally,  89  Ark  196. 
115  SW  1134  (holding  that  where  an 
owner  did  not  give  notice  of  revo- 
cation of  authority  to  aell,  and  the 
broker  Invught  about  a  sale  made 
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prineipal  in  revoking  the  agency  must  act  in  ^ood 
faith,  and  not  for  the  puxpose  of  avoiding  lialnlitT 
to  pay  for  services  of  which  he  takes  the  benefit^ 
If  for  example  he  terminates  the  agency  after  the 
broker  has  found  a  peisgn  ready,  inlling,  and  able 
to  buy  the  property  or  to  lend  on  the  term  sv^^sted 
by  the  priDcipal,  the  broker  is  entitled  to  compen- 


dtrectly  by  the  owner,  the  broker 
was  entitled  to  commissions). 

Colo.— Smith  V.  Falrchild,  7  Colo. 
BIO,  4  P  757. 

111.— Bash  V.  Hill.  «2  111.  216. 

Iowa. — Clements  v.  Stapleton,  1S6 
Iowa  137,  113  NW  546. 

Mo.— Oaty  v.  Sack,  19  Mo.  A.  470. 

N.  T.— Uoyd  V.  MatthewB,  El  N. 
T.  124  (holdlnf  that,  where  the  owner 
of  property  nas '  placed  it  In  the 
hands  of  two  or  more  brokers  to  sell, 
notice  to  one  of  hfa  change  of  pur- 
pose as  to  selling  the  property  does 
not  affect  another  not  notified,  nor 
havlnv  any  knowledge  of  the  fact; 
ifnd  holding  further  that  he  Is  not 
chargeable  with  notice  of  the  owner's 
change  of  purpose  because  of  his 
acts  in  Improving  the  property  In- 
consistent with  a  design  to  sell,  so 
as  to  revoke  his  agencsr};  Van  Siclen 
V.  Herbst.  SO  App.  DIV.  256,  61  NTS 
968. 

[a]  WiMM  am  s^wms  mgrtmmat 
'bsnrMa  th*  «wn«r  ana  a  broker  rs- 
V^nm  BOtiee  of  nvoeatlon  of  the 
agency  to  b«  given  to  the  broker, 
the  brokei\  on  procuring  a  purchaser, 
is  entitled  to  compensation  accord- 
ing to  the  terms  of  the  contract,  al- 
though the  principal  has  revoked 
the  agency  by  himself  selling  the 
property,  where  no  notice  of  such 
revocation .  Is  given  to  the  broker. 
Reams  v.  Wlhson.  147  N.  C.  304,  <0 
SB  1124. 

.[b]  A  BotlM  of  xavoeatioB  emit 
iuongb  Uw  mans  takes  effect  only 
when  It  is  received  by  the  broker. 
Hence  he  Is  entitled  to  compensa- 
tion for  a  sale  made,  so  flar  as  it  la 
In  his  power  to  complete  It,  before 
knowledge  of  the  revocation  Is  ac- 
tually received  by  him,  although 
after  the  letter  containing  the  notice 
was  mailed,  Robertson  v.  Cloud,  47 
Hiss.  208. 

Id  Hotloe  to  snbagent. — An 
owner  of  real  estate  employed  a  real 
estate  agent  to  find  a  purchaser  for 
it.  The  latter,  within  the  scope  of 
his  authority,  but  without  the 
owner's  knowledge,  employed  a 
broker  for  the  same  purpose.  The 
owner  revoked  the  authority  given 
ti>  the  agent.  The  broker,  without 
notice  of  the  revocation,  found  a 
purchaser.  It  was  held  that  he  could 
recover  commissions  from  the  owner 
Lamson  v.  Sims,  4S  N.  T.  Super.  281. 

4e.  Ala.— Bailey  v.  Smith,  103  Ala. 
641,  15  S  fiOO  (semble). 

Ark. — Branch  v.  Moore,  84  Ark, 
462,  lOS  SW  1178,  120  AmSR  78. 

III.— Uphoff  V.  Ulrich.  2  III.  A.  399 
(aemble). 

Iowa. — Benton  v.  Brown,  145  Iowa 
604,  124  NW  815  (bad  faith  not 
shown ) . 

Md.— Beale  v.  Creswell,  3  Md.  196 
(semble). 

MaHs. — Smith  v.  Plant,  216  Mass. 
91,  103  NE  58  (holding  that,  where 
one  employs  another  to  bring  about 
meetings  between  hfm  and  certain 
individuals  to  whom  he  desires  to 
make  a  sale,  he  cannot  discharge  the 
agent  after  the  meetings  are  brought 
about,  but  before  the  sale  Is  consum- 
mated, so  as  to  defeat  the  rljtht  to 
compensation);  O'Connell  v.  Casey. 
206  Mass.  620,  92  NE  804;  Cadigan 
V.  Crabtree.  186  Mass.  7,  70  NE  1033, 
66  LRA  982  (semble). 

Mich. — Frledenwald  v.  Welch,  174 
Mich.  899,  140  NW  664:  McOovern 
V.  Bennett,  146  Mich.  668,  109  NW 
1055. 

Mont. — Laux  v.  Hogl,  46  Mont.  446, 
123  P  049. 

N.  Y.— Sibbald  v.  Bethlehem  Iron 
Co.,  83  N.  Y.  378.  38  AmR  411 
(aemble);  Gardner  v.  Fierce,  131  App. 


aation.*'  This  is  especially  tme  where  the  priD- 
cipal eventually  sells  his  property  to  aueh  person.** 
But  if  the  broker  has  failed  to  complete  the  trans- 
action after  a  reasonable  time,  the  owner  may  then 
revoke  his  authority  and  n^tiate  for  himself  with 
the  same  party;  and  sueh  revocation,  if  made  in 
good  faith,  and  not  for  the  mere  parpose  of  depriv- 


Div.  605,  116  NYS  15S  (holding,  how- 
ever, that  where  an  owner  employing 
a  broker  to  procure  a  purchaser  of 
property  terminated  the  authority  of 
the  broker  after  receiving  an  offer 
from  a  person  with  whom  the  broker 
waa  negotiating,  and  .  aubseQuently 
dealt  directly  with  such  person,'  and 
made  a  sale  for  a  price  over  twice  as 
much  as  the  offer  to  the  broker,  the 
broker  was  not  entitled  to  commis- 
sions, for  his  authority  had  been  ter- 
minated in  good  faith  and  not  to 
avoid  payment  of  commission). 

Tex. — White  v.  Holman,  (Civ.  A.) 
180  SW  286;  Martin  v.  Jeffries,  (Clv. 
A.)  172  SW  148:  Arthur  v.  Porter, 
(Clv.  A.)  118  SW  611,  116  SW  127; 
Hancock  v.  Stacy,  (Civ.  A.>  116  SW 
177;  Peach  River  Lumber  Co.  v. 
Montgomery,  51  Tex.  Clv.  A.  487,  115 
SW  87;  Newton  v.  Connesa.  (Clv.  A.) 
106  SW  892:  McDonald  v.  Cablneas, 
(Civ.  A.)  98  SW  943  Faff  100  Tex. 
616.  103  SW  721];  Neal  v.  Lehman, 
11  Tex.  Clv.  A.  461,  84  SW  158 
(semble). 

W.  Va.— Peters  v.  Riley.  78  W.  Va. 
786,  81  SB  630  (holding  that,  where 
a  vendor  has  Incurred  liability  to  a 
real  estate  broker  for  commission, 
he  cannot  avoid  It  by  notifying  the 
broker,  on  the  Bigniok  of  an  option, 
that  he  does  not  Intend  to  pay  a 
commission). 

Wis.— Bows  v.  Qage.  132  Wis.  441, 
112  NW  469,  12  LRAKS  265. 

Can. — Complin  v.  Beggs,  13  DomLR 
27,  49  CanLiNS  622,  fTWestLR  871 
(holding  that  a  landowner  who  listed 
hla  property  for  sale  with  a  real 
estate  agent  is  under  a  legal  obliga- 
tion to  do  nothing  calculated  to  de- 
prive the  agent  unfairly  of  his  com- 
mission). 

Ont. — Marriott  v.  Brennan.  14  Ont. 
I*  608,  10  OntWR  159. 

[a]  A  fnndnleat  ooaBlvanoe  oa 
the  part  of  the  owner  and  poroliaser 
to  defeat  the  broker's  right  to  com- 
-mlsaion  may  be  Inferred  from  the 
fact  that  the  parties  took  the  matter 
up  directly  with  each  other,  when 
both  knew  of  the  efforts  of  the  broker 
to  effect  a  sale,  and  from  the  further 
fact  that  the  purchaser  had  previ- 
ously made  an  effort  to  eliminate  the 
broker.  Anderson  v.  Crow,  (Tex. 
Clv.  A.)  151  SW  1080. 

[b]  A  olanse  In  the  oontraet  of 
employment  giving  the  principal  the 
vlglit  to  oanoel  the  contract  on  epec- 
Ifled  conditions  does  not  Justify  a 
cancellation  of  the  contract  pursuant 
to  a  conspiracy  with  the  broker's 
partner  to  deprive  the  broker  of  his 
benefit  of  the  contract.  Longworth 
v.  Stevens,  (Tex.  Clv.  A.)  146  SW  257. 

47.  Ala.— Handley  v.  Shaffer,  177 
Ala.  636,  59  S  286. 

Ga. — Collier  v.  Weyman,  114  Ga. 
944,  41  SE  50  (where  the  rule  waa  ap- 
plied to  loan  brokers), 
'  Hawaii. — Schnack  v.   Montano,  16 
Hawaii  806. 

Ind. — New  Kanawha  Coal,  etc.,  Co. 
V.  Wright.  163  Ind.  629,  72  NE  660. 

Kan. — Southwestern  Port  Huron 
Co.  V.  Wllber,  76  Kan.  175,  88  P  892. 

La. — Luckett  Land,  etc.,  Co.  v. 
Brown,  118  La.  948,  48  S  628. 

Md.~Howard  v.  Street,  186  Md. 
289.  93  A  923. 

Mass. — Cadi^i  V.  Crabtree.  186 
Mass.  7.  70  NE  1088,  66  LRA  982 
(semble), 

Minn. — Relshus-Remer  Land  Co.  v. 
Benner,  91  Minn.  401.  98  NW  186. 

Mo. — Dodge  v.  Chllders.  167  Mo.  A. 
448,  151  SW  749  (holding  that,  where 
an  owner  mailed  hia  notice  of  revo- 
cation after  receiving  a  proposal 
from  a  purchaser  procured  by  the 
broker,   the   revocation  was   In  bad 


faith,  and  did  not  deprive  the  broker 
of  his  commission);  Weisels-Gerhart 
Real  Est.  Co.  v.  Epstein,  157  Mo.  A 
101,  137  SW  328;  Corum  v.  Arnold, 
166  Mo.  A.  647,  137  SW  622. 

N.  Y. — Brown  v.  Mln.  Co.,  109  App. 
Dlv.  150,  95  NYS  816  [app  dlsm  185 
N.  Y.  619  mem.  78  NE  1100  memi; 
Flnck  v.  Schmitt,  48  Misc.  603.  9C 
NYS  197;  Steele  v.  Llppman,  115  NTS 
1099. 

N.  C— Reams  v,  Wilson.  147  N.  a 
304.  60  SE  1124. 

S.  D.— Tllden  V.  Smith,  24  S.  D. 
676.  124  NW  841. 

Tenn. — Sylvester  v.  Johnson.  110 
Tenn.  392,  76  SW  923. 

Tex.— White  v.  Holman,  (Clv.  A) 
ISO  SW  286;  Anderson  v.  Crow,  (CIt. 
A.)  161  SW  1080. 

Wis.— BIrdsall  V.  Praenxel.  164  Wla. 

48,  142  NW  274. 

Ont. — Travis  v.  Coates,  27  OnL  L. 
63.  5  DomLR  807,  8  OntWN  1651.  22 
OntWR  917. 

See  also  Infra  if  87,  88. 

[al  A  statamaact  to  tha  mtaotpal 
to  tbe  broksr  after  the  latter  has 
furnished  the  name  of  one  who  after- 
ward becomes  a  purchaser  that  he 
would  pur  no  connmlaslon  to  any 
agent  on  the  aale  of  the  land  unlcsn 
a  certain  price  ^as  obtained  dots 
not  amount  to  a  revocation  of  the 
broker's  agreement  to  furnish  a  pur- 
chaser, where  the  broker  baa  not  as- 
sented to  such  modification.  Burd 
v.  Webster,  128  Wis.  118.  107  NW  23. 

[b]  Waiver^Where  brokers  witii 
whom  a  farm  was  placed  for  sale 
gave  a  ten-day  option  for  ita  pur- 
chase, and  the  owner  before  or  after 
the  expiration  of  the  ten  days  with- 
drew the  farm  without  objection  on 
the  part  of  the  brokers,  they  thereby 
waived  their  right  to  compensation 
for  their  servlcea.  UcGoalgal  v. 
Raughly,  22  Del.  61,  68  A  801. 

4S.  u.  S. — Canadian  Impr.  Ca  v. 
Cooper.  161  Fed.  279,  88  CCA  325. 

111.— Schuster  v.  Martin,  46  HI.  A 
481;  Olaaaon  v.  HcKay.  ST  HL  A 
464. 

Mass. — O'Connell  v.  Casey,  I&< 
Mass.  620,  88  NB  804. 

Mich. — UcGovem  v.  Bennett,  lit 
Mich.  668.  109  NW  1066-  Heaton  v. 
Bdwards,  90  Mich.  600,  61  NW  544. 

Mo.— Dodge  v.  Chllders.  167  JIo- 
A,  448.  151  SW  749;  Sallee  v. 
McMurry,  113  Mo.  A.  263,  SS  SW  IST. 

Nebr. — Maddox  v.  Harding.  91 
Nebr.  292,  135  NW  1019. 

N.  Y. — Stlllman  v.  Mitchell.  SS 
N.  Y.  Super.  523  [aff  86  N.  Y.  231, 
93  AmD  6021. 

Tex. — Peacn  River  Lumber  Co.  t. 
Montgomery,  61  Tex  Clv.  A.  487,  III 
SW  87. 

Wash. — Knox  V.  Parker,  8  Wssh. 

34,  25  P  909. 

[a]  The  principal  oanaot  break  la 
on  negotlatlona  between  the  broker 
and  His  customer  and  revoke  ths 
broker's  authority  and  then  sell  to 
the  same  customer  through  anottier 
agent,  even  though  several  offers 
made  by  the  customer  before  tlie 
revocation  have  been  rejected,  the 
customer  not  having  abandoned  bis 
idea  of  purchaalng.  Day  v.  Porter, 
161  III.  236,  48  NB  1078  [aff  60  111.  A 
3861. 

[b]  Tamporary  wtttadzawal  « 
property  for  the  purpose  of  examina- 
tion only  does  not  deprive  the  broker 
of  his  right  to  conunlBstons.  Oamble 
V.  Cleveland  Cliffs  Iron  Co.,  168  Fed. 

49,  85  CCA  379. 

[c]  Assent  by  the  broker  employed 
to  procure  a  purchaser  to  the  wilb- 
drawal  of  the  property  from  ssJe 
<Ioea  not  affect  his  right  to  commls- 
slons  on  the  owner  aubaequently  sell- 


For  latar  oaaaa,  Aavslopmnrta  and  ahaagas  in  the  law  aee  cumulative  Annotatlons^^jM^e^tjlite,! 
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ing  the  broker  of  his  ruht  to  eoixlmissions,  will 
defeat  a  recovery  by  him. 

If  the  cmtract  of  agency  gtvea  the  broker  e  cer- 
\UR  time  within  which  to  effect  a  sale  the  principal 
cannot  defeat  his  right  -to  compensation  by  revoking 
the  agency  before  the  expiration  of  the  time 
apeeified.'** 

65]  2.  As  Affected  by  Licenie  To  Do  Brokar- 


age  Bnsliwss."  It  is  the  rule  under  statutes  or  ordi- 
nances in  some  jurisdictions  tbat  a  broker  who  fails 
to  procure  a  license  to  carry  on  his  business  as 
required  by  law  cannot  recover  a  commission  for  act- 
ing as  broker;''  and  under  this  rule  the  broker  must 
have  his  license  at  the  time  be  has  completed  his 
services,  or  when  the  sale  or  other  transaction  is 
effected}"  but  this  rule  does  not  apply  to  one  who 


Ing  the  property  to  a  prospective  pur- 
chaser procured  by  the  broker.  How- 
ard V.  Street.  126  Md.  289,  »  A  »2Z. 
Might  to  eommlBsloiit 

on  tranaaction  negotiated  through 
another  broker  aee  Infra  I  98. 

Where  broker's  customer  nesotlates 
directly  with  principal  see  infra 
IS  9S,  100. 

49.  Krnst  v.  Ganahl,  ISO  Cal.  493, 
13;  P  256;  Collier  v.  Johnson.  67  SW 
SIO.  23  KyL  2453:  Stedman  v.  Rich- 
ardson, 100  Ky.  79,  37  SW  259.  18 
KyL  567;  Buehler  v.  Welffenbach,  21 
Misc.  30.  46  NTS  861;  Kelly  v.  Mar- 
BhalU  172  Pa.  39«,  B8  A  696. 

60.  Cal. — Uaze  v.  Cordon,  96  Cal. 
Gl.  30  P  962;  Blumenthal  v.  Qoodall, 
ii  Cal.  261,  26  P  906  (holdlns  that, 
where  the  principal  enters  Into  a 
contract  autnorUliur  a  real  estate 
broker  to  sell  hla  umds  or  commis- 
sion within  a  certain  time,  he  cannot 
revoke  the  authority  and  escape  lia- 
bility to  the  broker  If  the  latter  se- 
cures a  purchaser  before  the  time 
limited  as  the  result  of  efforts  com- 
menced before  the  revocation);  Breen 
V,  Roy.  8  Cal.  A.  476,  97  P  170;  Clark 
r.  Dalslel,  3  Cal.  A  121,  84  P  429. 

Ga.— Hill  V.  Horsier,  142  Ga.  12.  82 
8E  226. 

IIL — Harrison  Augerson.  116 

111.  A  226;  Schlange  v.  Lennox,  101 
m.  A  88. 

Iowa. — Knudson  v.  IJaurent,  159 
Iowa  189,  140  ^^W  392;  AttlX  v. 
Pelan,  6  Iowa  336. 

Ky.— Shadwick  v.  Smith,  147  Ky. 
1E9,  143  SW  1027. 

Mq. — Glover  v.  Henderson.  120  Mo. 
1ST,  25  SW  175,  41  AmSR  696  (hold- 
iag  that  a  contract  with  a  real  es- 
ute  agent  to  sell  lota,  stipulating 
for  aadltlon&l  pajr  to  the  agent 
should  he  sell  them  all  In  one  year, 
gives  him  one  year  to  sell  them,  and, 
although  not  engaging  hie  whole 
time,  it  cannot  be  revoked  by  the 
principal  so  long  as  the  agent  Is  dil- 
igent in  bis  bualneaa). 

Pa. — Stamets  v.  Denlston,  198  Pa. 
548.  44  A  675  (holding  that  an  owner, 
bavlng  made  a  contract  authorizing 
plaintiffs  to  sell  certain  lots,  where- 
by she  axreed,  on  their  selling 
enough  of  the  lots  to  realUe  to  her  a 
certain  aum,  to  convey  to  them  the 
remainder  thereof,  they  to  have  a 
year  In  which  to  perform  their  part 
of  the  agreement,  cannot  revoke  it 
within  the  year,  so  as  to  deprive 
plalnttffa,  on  obtaining  ouatomera  for 
certain  lots  for  that  sum,  of  the 
right  to  a  conveyance  of  the  others, 
although  she  rescinds  the  power  of 
sale  so  that  the  customers  oannot 
compel  a  conveyance  to  them  of 
their  lots). 

Tex. — Johnson  v.  Buohanan,  64 
Tex.  Civ.  A.  328.  116  SW  876;  Peach 
River  Lumber  Co.  v.  Montgomery, 
SI  Tex.  Civ.  A.  487,  116  SW  87. 

ilan. — Richardson  v.  McClary,  16 
Mao.  74. 

[a]  Tom  of  action. — "In  such 
cases,  however,  the  action  must  be 
for  damages  for  breach  of  contract, 
rather  than  upon  the  (wntract  for  the 
commission  agreed  to  be  paid." 
Knudaon  v.  Laurent,  169  Iowa  189, 
1»2,  140  NW  392. 

[b]  OoBtraot  io*  outaln  tbaQ, — 
A.  statement  by  a  real  estate  owner 
to  a  broker  that  If  the  latter  could 
secure  a  purchaser  for  the  land  by 
2  certftin  date  on  terms  specified 
the  land  might  go  gives  the  broker 
nothing  more  than  an  ordinary  rev- 
ocable authority  binding  the  owner 
to  pay  a  commission  omy  In  case  a 
purchaser  is  found  before  revocation, 
and  la  not  on  agreeroent  that  the 


agency  shall  continue  until  the  date 
specified.  MllUgan  v.  Owen,  128 
Iowa  286.  98  NW  792. 

61.   See  generally  supra  ||  14,  IB. 

rt—umpwm  'mm  to  Umium  see  In- 
fraj  116. 

Who  are  brokets  within  lioeaoe 
law  see  supra  |  16. 

61.  Del. — Reeder  v.  Jonea,  22 
Del.  66,  66  A  671  (holding  that  a 
person  engaging  in  the  business  of 
a  real  estate  agent  without  having 
first  obtained  a  license  therefor,  as 
required  by  Rev.  Code  [1862], 
amended  In  1893,  p  66  c  117,  Is  not 
entitled  to  recover  commissions  for 
procuring  a  purchaser  of  real  es- 
tate, the  contract  of  employment 
being  illegal). 

111.— FrTedland  v.  Isensteln.  191  111, 
A  109;  Oettinger  v.  Levit,  186  III.  A 
104;  Cutler  v.  Pardrldge.  182  111.  A 
350  (holding  that  one  may  recover 
for  advances  made,  but  not  for  com- 
mlaslona):  Weinshenker  v.  Epstein, 
176  III.  A.  104  (holding  thia  to  be 
true,  although  he  is  employed  by  a 
corporation  licensed  as  a  broker) ; 
Kirk  v.  Rich,  166  1)1.  A  483;  Whit- 
Held  V.  Hullng,  60  lU.  A.  179;  Eckert 
v.  Collot,  46  III.  A.  361;  HustIS  v. 
Plckanda.  27  111.  A.  270. 

Iowa. — Richardson  t.  Brlk,  94 
Iowa  626.  63  NW  325. 

Ky. — Crosthwalte  v.  Wlgner.  4  Ky. 
Op.  658. 

Me.— Harding  v.  Hagar,  60  Me.  340. 

Minn. — Buckley  v,  Humaaon,  60 
Minn.  196,  62  NW  385.  86  AmSR  637, 
16  LRA  423  and  note  (holding  also 
that  the  fact  that  the  contract  Is  to 
exchange  the  principal's  property 
for  property  In  another  state  ts  im- 
material). 

Pa.— Meyer  v.  Wiest,  250  Pa.  673. 
96  A  716;  Saxton  v.  Morrta.  229  Pa. 
343,  79  A  181;  Black  *  v.  Snook,  204 
Pa.  119,  63  A  648;  Johnson  v.  Hul- 
Ings,  103  Pa.  498,  49  AmR  131;  Holt 
V.  Green,  78  Pa.  198.  18  AmR  737 
(holding  that  a  commercial  broker 
cannot  recover  commissions  unless 
he  has  taken  out  a  license  as  re- 
quired by  the  act  of  congress  of  June 
30.  1864,  which  provides  that  no  per- 
son shall  eneage  in  commercial  bro- 
kerage until  ne  shall  have  procured  a 
license  and  paid  a  license  fee); 
Sprague  v.  Rellly,  34  Pa.  Super.  332; 
Coles  V.  Meade,  6  Pa.  Super.  334 ; 
Costello  V.   Goldbeck.  9   Phlla.  168. 

Tenn. — Pile  v.  Carpenter,  118 
Tenn.  288,  99  SW  360  (real  estate 
dealer);  Stevetison  v.  Swing,  87 
Tenn.  46,  9  SW  230;  Hlckerson  v. 
Maddux,  1  Tenn.  Civ.  A.  394  (real  es- 
tate broker). 

Eng.— Smith  v.  Llndo.  4  C.  B.  N.  S. 
396.  93  ECL  396.  140  Reprint  113R, 
[aff  6  C.  B.  N.  S.  687,  94  ECL  687.  141 
Reprint  237];  Pldgeon  v.  Buralem,  S 
Exch.  466.  164  Reprint  927;  Cope  v. 
Rowlands.  2  M.  &  W.  149,  160  Re- 
print 707. 

See  also  Dudley  V-  Collier.  87  Ala. 
431,  6  S  304,  13  AmSR .  66  (holding 
that  the  resident  agent  of  a  Iforeign 
coriwratlon  not  authorized  to  do 
business  In  the  state,  could  not  re- 
cover compensation  for  procuring  a 
loan ) . 

[a]  Befnsal  of  oflloer  to  rseslva 

tox.^ — tf  a  city  ofllclal.  pursuant  to  a 
direction  of  the  mayor  and  the  coun- 
cil, refuses  to  receive  a  broker's  tax 
Imposed  by  ordinance,  the  broker's 
failure  to  pay  the  tax  Im  no  defense 
to  an  action  for  a.  commission. 
Wicks  V.  Carlisle,  IS  Okl.  387,  72  P 
377. 

[b]  Btffbt  to  rseovor  os  oeoout 
etatedrf— A  stockbroker  mur  recover 
on  an  account  stated  with  him  client. 


although  he  has  not  procured  a  li- 
cense. Smith  V.  Lindo.  4  C.  B.  N.  S. 
896,  93  ECL  395,  140  Reprint  IISS 
laff  6  C.  B.  N.  8.  687,  94  ECL  687, 
141  Reprint  287]:  Jesaopp  v.  Lut- 
wyche,  10  Exch.  614,  166  Reprint  684. 

[c]  Blglit  to  renabvnemeat  for 
uouers  paid  ont  for  prlnolpoL — A 
stockbroker  may  recover  the  amount 
of  sums  paid  out  by  him  for  his  prin- 
cipal in  stock  transactions,  although 
he  has  no  license.  Smith  v  Lindo, 
4  C.  B.  N.  8.  395,  98  ECL  896,  140 
Reprint  1138  [aff  6  C.  B.  N.  S.  687, 
94  ECL  687,  141  Reprint  237];  Jes- 
sopp  V.  Lutwyche,  10  Exch.  614.  166 
Reprint  684;  Pldgeon  v.  Burslem.  3 
Exch.  466,  164  Reprint  927. 

[d]  X«w  of  state  where  eontrao* 
mode  (1 )  and  services  rendered 
governa  necessity  of  license.  Rich- 
ards v.  Richman.  21  Del.  658,  64  A  238 
(holding  that  In  an  action  by  a  Penn- 
sylvania real  estate  broker  for  ser- 
vices rendered  In  that  state  whether 
or  not  plaintiff  was  a  licensed  broker 
was  Immaterial.  In  the  absence  of 
any  proof  that  the  law  of  said 
state  required  a  license);  Egeland  v. 
Schefner.  189  111.  A.  426;  Cervenka  v. 
Hunter,  185  111.  A.  647.  (2)  But. 
if  a  statute  merely  requires  a  broker 
to  take  out  a  license  under  a  penalty 
to  be  recovered  in  a  civil  action  and 
does  not  make  the  failure  so  to  do 
either  a  felony  or  a  misdemeanor  or 
In  any  way  punishable  criminally, 
the  courts  of  a  foreign  state  will  not 
refuse  to  enforce  the  broker's  right 
to  compensation  because  he  has 
failed  to  take  out  a  license,  the  con- 
tract being  valid  by  the  taw  of  the 
forum,  and  this  la  true,  although  the 
services  were  rendered  in  the  foreign 
state  and  concerned  foreign  property. 
Angell  V.  Van  Schalck.  66  Hun  247, 
9  NYS  668  frev  on  other  grounds  132 
N.  T.  187.  80  NE  396]. 

63.  Luce  V.  Cook,  227  Pa.  224,  75 
A  1098  (holding  that  a  real  estate 
broker  cannot  recover  a  commission 
under  a  contract  for  the  sale  of  land, 
where  the  sale  took  place  before  he 
had  paid  his  tax  and  procured  hie 
license,  although  he  subsequently 
compiled  with  the  law  in  such  re- 
spects); Saule  V.  Ryan,  (Tenn.  Ch. 
A.)  63  SW  97?  (holding  that,  if  a, 
broker  haa  no  license  when  he  ef- 
fects a  sale,  he  cannot  recover  a  com? 
mission,  although  before  he  sues  hf 
takes  out  a  lioenee  which  bv  Ite 
terms  relates  back  to  a  date  prior  to 
the  sale). 

[a]  A  Ueease  to  m  broker  beoomaa 
•ffeottve  from  Its  laraaaos  (1)  and 
he  oannot  recover  commissions  for 
services,  earned  prior  to  such  issu- 
ance, notwithstanding  the  transac- 
tion out  of  which  his  claim  for  com- 
missions arises  is  not  altogether  con- 
cluded until  after  he  haa  received 
his  license.  Kirk  v.  Rich,  166  III.  A 
483.  (2)  But  It  haa  been  held  that  it 
la  not  essential  to  a  recovery  by  a 
broker  that  he  haa  a  llcenae  at  the 
time  the  property  la  put  into  his 
hands  as  long  as  be  haa  such  license 
at  the  time  nis  work  Is  completed, 
and,  although  he  baa  no  lloense  at  the 
time  an  oral  contract  of  bargain  and 
sale  of  real  estate  Is  made,  he  may 
recover,  as  such  a  contract  Is  within 
the  statute  of  frauds,  and,  If  be  has 
a  license  at  the  time  an  enforceable 
written  contract  Is  made,  he  can  en- 
force his  claim  to  oommloalons. 
Crilly  V.  Toung,  152  111.  A.  72. 

[b]  Exptntum  of  ateoksr^Ueenae 
after  serwlesB  mUtoMd,  although  be- 
fore the  sale  la  actually  made,  will 
not  defeat  his  right  to  compensation. 
Reed  v.  Toung,  146  111.  aZ^ZIO. 
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is  not  a  r^ular  broker  bat  acts  only  in  an  isolated 
eaae;^  and  it  has  been  held  that  if  the  broker  has 
a  oontraet  &ung  his  eommissions  at  a  ipeeific 
amount  he.  may  recover  on  the  contraetj  althot^ 
he  ifl  onlieenBed.'"'  In  other  juiiBdietiona^  however, 
a  eontiuy  view  is  taken,**  many  of  the  eases  pro- 
eeedine  on  the  groond  that  the  Ueenae  laws  are 
macted  pnrely  as  revenue  meaBures  and  have  no 
effect  on  the  rights  of  the  parties  inter  se." 

[4  66]  3.  As  Affected  1^  Employment  of  Snh- 
acent"  A  broker  employed  to  sell  property  at  a 
oertain  commission  may  employ  a  subagent  to  sell 

B4.  Ala. — Smith  v.  Sharpe,  16Z  'AIa. 
4SS,  60  S  881,  186  AmSR  ii:  AlCord 
T.  Crearh.  7  Ala.  A.  3B8.  62  8  254. 

111.— O'Neill  T.  Sinclair,  153  III. 
625,  89  NE  124;  Ross  v.  New  South 
Farm,  etc..  Co.J91  III.  A.  868;  Mar- 
olnkevfch  v.  Wilson,  183  111.  A. 
147. 

Ind. — Johnson  v.  Williams,  8  Ind. 
A.  677,  86  NE.167. 

Mass. — Pope  v.  Beals,  108  Mass, 
E61. 

Pa. — Shepler  v.  Scott,  86  Pa.  829; 
Chadwick  v.  Collins,  26  Pa.  188. 

.[a]  A  psrson  not  snsaff*!  in  Ul« 
buslnsss  of  bnjrlnir  mlllnff  rsal 
Mtat*  (1)  for  others  on  commlaslon 
Is  not  prevented  from  recoverlns  on 
a  special  contract  merely  by  the  fact 
that  he  has  no  license  as  a  real  es- 
tate broker.  William  Lake  v.  Kout- 
sofflanis,  174  111.  A.  262;  Greenbura 
V.  Nyberg  Auto.  Works,  162  111.  A. 
S04  ^merely  making  Isolated  sale). 
(2}  Where  the  evidence  ia  silent  as 
to  whether  a  broker  was  engaged  in 
the  real  estate  business  or  had  made 
previous,  sales,  it  is  immaterial 
whether  or  not  he  had  a  license  at 
the  time  of  the  sale  in  question. 
Packer  v.  Sheppard,  127  III.  A.  698. 

[b]  U  laie  partbralar  tnuuaotton 
Is  Um  flnt  la  whioh  th*  hvoksv  has 
•otvtti  a  speclfle  contract  for  com- 
pensation can  be  enforced  by  him 
without  a  showing  that  he  was  II- 
eensed  to  proMcuw  the  buslnesa  of 
a  broker.   CriUT  v.  Touna,  162  IlL  A. 

Off.  Black  V.  Snook.  204  Pa.  lift. 
61  A.  648;  Raeder  v.  BuUer,  1ft  Pa. 
Super.  604;  Coles  v.  Meade,  6  Pa. 
Super.  334;  Justice  v.  Rowland,  10 
PhTla.  (Pa.)  623. 

St.  Ark.— Rodses  v.  Barley.  108 
Ark.  200.  148  8W  92  (holding  that  in 
the  absence  of  an  ordinance  prohibit- 
ing one  from  engaging  in  the  broker- 
age business  without  first  procuring 
a  license,  or  vitiating  any  contract 
by  an  unlicensed  broker,  a  real  estate 
broker  could  recover  commissions 
earned,  although  he  had  not  procured 
a  license  to  sell  the  kind  of  prop- 
^ty  sold  by  him):  Stiewel  v.  Lally, 
89  Ark.  195,  115  SW  1134  (holding 
that  an  ordinance  Imposing  a  license 
fee  on  real  estate  brokers,  but  con- 
taining no  penalty  for,  nor  prohibi- 
tion against,  engaging  in  business 
without  a  license,  and  .not  invalidat- 
Ingr  a  contract  made  by  one  un- 
licensed, does  not  prevent  a  broker 
who  has  not  paid  the  fee  from  en- 
forcing a  claim  for  commissions). 

Fta, — Harrison  v.  Kersey,  67  Fla. 
24,  64  S  863  (holding  that  the  failure 
of  a  real  estate  broker  to  pay  the 
license  tax  Imposed  for  revenue  only, 
by  L.  [1907]  c  5597,  -will  not  preclude 
him  from  recovering  his  commis- 
sions, although  the  statute  subjects 
one  so  offending  to  a  fine). 

Kan. — Manker  v.  Tough,  79  Kan, 
46.  98  P  792,  19  LRANS  676,  17  Ann 
Cas  208  [dist  Tount  v.  Denning,  52 
Kan.  629,  36  P  207;  62  Kan.  218,  61  P 
803,  50  L.RA  103;  66  Kan.  766,  71  P 
260]  (holding  that  an  ordinance  im* 
posing  a  license  tax  on  the  business 
of  "real  estate,"  enacted  In  pursu- 
ance of  Gen.  St.  [1901]  fi  1127.  au- 
thorizing a  license  tax  on  'Teal  estate 
agents,"^  does  not  render  void  a  con- 
tract by  a  real  estate  agent  to  And 
a  purchaser  of  real  estate  ao  as  to 


it  at  a  smaller  ecnnmiasion  and  to  reeover  from  his 
prinoipal  the  commission  stipalatedf**  alUum^  it 
has  been  held  otherwise  wbwe  the  sabagent  con- 
cealed from  the  owner  the  faet  that  he  was  actii^ 
for  the  broker.*" 

[«  67]  4.  As  Affected  by  Fnmd  or  mMOBdvcIf' 
—a.  In  General  If  a  broker  proeniw  himself  to  be 
employed  fraud,  he  is  not  entitled  to  a  commis- 
sion for  services  rmdeied."  So  if  a  broker  is  gnilty 
of  frand  in  executing  the  agency  his  right  to  com- 
pensation is  lost,*"  as  where  he  eoneeau  from  the 


deprive  him  of  his  compensation,  as 
such  ordinance  should  be  strictly 
construed,  and  the  business  of  a  real 
estate  agent  Is  not  within  the  letter 
of  the  ordinance), 

La. — ^Houston  v.  Boafnl,  1  HeO, 

Mo, — ^Tooker  v.  Duckworth,  107  Mo. 
A.  231,  80  SW  963  (so  holding  in 
the  absence  of  any  showing  that  both 
partiesfto  the  contract  agreed  before- 
hand that  the  statute  would  be  vio- 
lated); Prince  v.  Eighth  St.  Baptist 
Church,  20  Mo.  A.  832. 

Tex. — J.  B.  Watkins  Land  Mortg. 
Co.  V.  Thetford,  43  Tex.  Civ.  A.  68?, 
96  SW  72. 

B7.  Ga. — McManus  v.  Cash  Gro- 
cery Co..  143  Ga.  623,  85  SE  868: 
FIske  V.  WImburn.  143  Oa.  30.  84  SSi 
67;  Toole  v,  WIregrass  Dev.  Co.,  142 
Ga.  67.  82  SE  614:  Hanesley  v.  Mon- 
roe, 108  Oa.  279,  29  SE  928;  Swift  v. 
Moore.  16  Ga.  A.  264,  83  3E  914: 
Roberts  v.  Martin,  15  Oa.  A.  205.  88 
SE  818.  But  some  earlier  decisions 
in  this  state  held  that  the  broker  was 
not  entitled  to  recover  unless  he  had 
registered  as  a  real  estate  dealer  and 
paid  the  tax  required  by  law.  Hat- 
ton  V.  Morton,  18  Ga.  A.  469,  79  SE 
371:  Rountree  v.  Lewis,  13  Ga.  A.  47, 
78  SB  780:  Mathls  v.  Hajrell.  12  Oa. 
A.  497,  77  SE  660  (oonstrul^ng  Civ. 
Code  C1910]  9  971  as  to  the  p^nent 
of  occupation  tax) ;  Morsley  v.  Wood- 
ley.  12  Oa.  A.  466,  78  SB  260;  Ford 
v.  Thomaaon.  11  Ga,  A.  SBS,  76  SB 
269. 

Md.— W^ker  v.  Baldwin,  lOS  Hd. 
362,  SI  A.  l6S;*Coate8  v.  Loouat  Point 
Co.,  102  Hd.  2ftl.  it  A  UB,  K  AnnCas 
896  and  note. 

N.  J. — Ruckman  Berghols,  87 
N.  J.  It.  437  (conatrutng  a  federal 
revenue  law). 

N.  T. — Woodward  v.  Steams,  10 
AbbPrNS  396  (construing  a  federal 
revenue  law). 

Okl. — Calhoun  v.  Bysenbach,  34 
Okl.  186,  124  P  978;  Hughes  v.  Snell, 
28  Okl.  828,  115  P  1106,  34  LRANS 
1138,  AnnCasl912D  374  and  note. 

S.  C— Fairly  v.  Wappoo  Mills,  44 
S.  C.  227,  22  SB  108,  2»  LRA  216. 

Tex. — Amato  v.  X>re3rfua.  (Civ.  A.) 
34  SW  460. 

W.  Va. — Cobb  v.  Dunlevle,  t8  W. 
Va.  898.  60  SE  884  (holding  that, 
unless  it  clearly  appears  that  the 
legislature  Intended  more,  the  pen- 
alty Imposed  by  Code  [1899]  c  32 
S  2  [Code  (1906)  i  914],  on  a  real 
estate  agent  selling  property  on  a 
commission  without  a  license  ex- 
cludes all  other  penalties  and  does 
not  prevent  a  recovery  of  a  com- 
mtssfon  for  the  sale);  Obor  v.  Ste- 
phens, 54  W.  Ya.  354.  46  SE  195. 

58.  satlfloatlon  of  enjoyment  of 
ptthagent  see  supra  I  01. 

might  of  nibareat  to  oompenaatlon 
see  infra  S  82. 

B9.  U.  a. — CTanadtan  Impr.  Co.  v. 
Cooper,  161  Fed.  279,  88  CCA  326. 

Ala. — Burns  V.  Campbell,  71  Ala. 
271;  Alford  v.  Creagh,  7  Ala.  A.  368, 
62  S  264. 

Colo,- — Leech  V.  demons,  14  Colo. 
A.  45,  69  P  280.  ■ 

III.— Carter  v.  Webster,  79  lit.  436; 
Hunson  v.  Fenno,  87  III,  A.  66B. 

Iowa. — Boyd  v.  Watson,  101  Iowa 
214.  70  NW  120. 

Minn. — Hennlnger  v,  Burch,  90 
Minn.  4S,  05  NW  678. 


Mo.— Bray  v.   Riga*.   HO  Mo.  A. 

630,  86  SW  116. 
Nebr. — Myers  v.  Koore,  86  Nebr. 

716,  124  NW  167. 

N.  Y. — Corning  v.  Calvert,  i  HIU. 
60. 

Tex.— Bound  v.  Slmklns,  (Civ.  A) 
161  SW  672:  Mueller  v.  Belt,  (Civ. 
A.)  117  SW  903  (holding  that,  where 
brokers  effect  a  sale  of  land  through 
a  subagent.  they  are  entitled,  under 
their  contract  with  the  owner,  to  the 
commission,  and  have  a  right  to  de- 
mand, on  notifying  him  of  the  sub- 
agency,  that  he  pay  them,  and  not 
the  subagent,  on  consummation  of 
the  sale,  and  It  would  make  no  differ- 
ence in  such  case  whether  he  agreed 
to  pay  it  to  them  or  not,  or  whether 
or  not  the  subagent  was  paid 
anything). 

[a]  Tae  faot  that  a  thlzfl  persoa 
leans  from  the  broker  tbat  prop- 
erty la  for  eale  doe*  not  make  hlia 
a  sabagent  so  as  to  entitle  the 
broker  to  commission  for  a  sale 
effected  by  him.  Kruse  v.  Hauser. 
163  Iowa  661,  138  NW  1067. 

[b]  Aa  ar«at  to  reoalTe  bUa  for 
property  who  has  no  authority  to 
consummate  a  sale  cannot  appoint  a 
subagent  so  as  to  bind  the  prl»!lpal 
for  commissions  on  a  sale  made  to 
a  purchaser  found  br  the  snbagent 
Jones  V.  Brand,  106  Kr*  610.  60  SW 
679.  20  KyL  1»7. 

00.  Mullen  v.  Bower,  32  Ind.  A 
294,  63  NB  790. 

«.   See  generally  supra  |  84. 

nieval  ynttt  as  preetadaBg  m»- 
aaSBsloa  see  Infra  I  W. 

6ft.  Lundeen  t.  Ottls,  1S4  CaL  181. 
128  P  6S6  (holding  that  a  broker  pro- 
curing an  agreement  to  exchange 
lande  In  oompllanoe  with  a  contract 
providing  for  a  commission  Is  en> 
titled  to  such  commission,  where 
there  Is  no  showing  that  the  contract 
therefor  was  obtained  by  duress, 
menace,  etq^  within  Ctv.  Coae  1  1667); 
Larson  v.  Thoma,  143  Iowa  838,  HI 
NW  1069:  Murray  v.  Beard,  102  N.  Y. 
606,  7  NB  658;  Sand  v.  Kenney  Mfr 
Co..  H8  NTS  972;  Stewart  v.  Pres- 
ton, 77  Wash.  569.  608,  13?  P  Hi 
[clt  Cyc], 

[a]  The  BMre  faet  that  a  hxokar 
stands  in  a  fidnolary  relation  to  tbt 
client  at  the  time  the  contract  for 
the  payment  of  commissions  on  the 
brokers  negotiating  an  exchange  of 
certain  property  is  executed  will  not 
avoid  the  contract  where  the  repre- 
sentation which  Induced  it  Is  not 
shown  to  be  false  or  misleading. 
Lundeen  v.  Ottls,  164  Cal.  183.  lit 
F  836. 

63.  V.  S.— Hall  V.  Oamhrlll,  iZ 
Fed.  32,  84  CCA  190  [aff  88  Fed.  TOS] 
(sale  at  grossly  Inadequate  price). 

Ala. — Dean  v.  Roberts,  18S  Ala- 
221,  62  S.  44;  Alford  v.  Creagh,  7  A1&. 
A.  368,  62  S  264. 

Conn. — Schleifenbaum  v.  Rund- 
baken,  81  Conn.  623,  71  A  899. 

III. — Madden  v.  Brown.  169  111.  A 
456;  Woolf  v.  Sullivan.  128  III.  A. 
62  [afr  224  III.  509,  79  NE  646]  (hoM- 
ing  that  a  real  estate  broker  Is  en- 
titled to  no  commission  where  he  Is 
not  faithful  to  his  trust,  as  In  this 
case,  where  It  appeared  that  he  not 
only  did  not  procure  the  purchaser 
seeking  to  buy  the  property,  but  also 
did.  in  fact,  prevent  the  oonsummi* 
tlon  of  the  sals  to  such  propoBM 


purchaaer  of  real  estate  ao  as  to    Minn.  4S,  05  ww  678.  tion  ol  the  salg^  to  euch^propost 

Fbr  latev  easaa,  daraiapneBta  and  tHUMgm  in  the  law  see  cumulative  Annotations,         ^jjtjt^  ^g^^^^4@mbflr 
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prineiptl  material  faets  known  to  hinuelf,**  or 
makes  frandnlent  mimpreeentations  of  material 
facta  to  hiB  principal's  prejadioe;"  bat  thii  role 
does  not  apply  to  mere  errors  of  jud^^ent  or  omi»- 


purchajer);  Koach  v.  Bunn,  116  111. 
A.    S»7    [aft    214    UL   269,    7S  NH 

419]. 

Ind. — McAfee  t.  Bandlnt,  t<  InO. 
A.  628,  76  NB  41S. 

Iowa. — Bracken    v.    Jackson,  169 
Iowa  424.   140  NW  892;  Hewitt 
Norman  Ltclitr  Ulg.  Co.,  147  Iowa 
270,  126  NW  170:  Braden  v.  Randies. 
118  Iowa  663.  105  NW  196. 

Kan. — Jeffries  t.  Robblns.  W  Kan. 
417,  71  P  tf2. 

Md  — Slacl*  RuSMll,  114  Ifd.  418, 
60  A  164. 

Hasa. — Kurlnsky  v.  Lynch.  201 
Uasa.  28.  87  NB  70. 

Uo. — Van  Raalte  v.  Epstein,  202 
Ho.  178,  99  SW  1077  (cannot  recoup 
«xpenses);  Harrison  v.  lAkenan,  ISO 
Mo.  681,  88  SW  68:  Dauxberty  v. 
Stocks,  186  Uo.  A.  641.  l^flW  616; 
Blakely  V.  Waller,  etc.,  Co..  180  Uo. 
A.  176.  167  8W  1170. 

Hont.— Courtney  v.  Continental 
Land,  etc.,  Co.,  IT  Mont.  894,  48  P 
185. 

N.  T.~Roome  V.  Robinson,  99  App. 
Dlv.  143,  90  NYS  1066;  Murphy  v. 
Harrison  Qranlte  Co^  81  Mtsc.  223, 
142  NYS  SI  7. 

Pa. — Clark  v.  Hubbard,  44  Pa. 
Super.  87:  Lease  v.  Christy.  28  Pa. 
Super.  EOT;  De  Armlt  v.  ullnor,  20 
Pa.  Super.  869  (depreaslnc  price  at 
auction  sale).  . 

Tex.— Richardson  v.  Wllaon,  (ClT. 
JL>  178  SW  661:  Webb  T.  Durrett. 
(dv.  A.)  186  SW  1189:  Hahl  v.  Kel- 
locr,  42  Tex.  ClT.  A.  686.  94  SW  889. 

iUta. — Onsum  v.  Hunt,  2  Alta.  L. 
480. 

[al  IHsoloslaf  lowest  prloe  prla* 
etpsl  will  Moept. — It  seems  that  a 
broker  Is  deprlvM  of  his  rlrht  to 
a  commission  If  he  discloses  to  a 
prospective  purchaser  the  lowest 
price  which  the  principal  will  accept. 
Harvey  v.  Lindsay,  117  Mich.  267, 
T5  NW  627  (holdlns.  however,  that 
tbe  evldeno*  waa  InsulBclent  to  show 
tbat  the  broker  made  the  dis- 
closure). 

[bl  a^ttalltT  of  meaas  of  kauml- 
•dfeiF— It  Is  Immaterial  to  a  real 
estate  asent's  right  to  commissions 
for  effectinr  the  execution  of  a  con- 
trast for  the  exchange  of  lands  that 
be  misrepresented  the  amount  of 
taxes  In  arrear  on  the  land  to  be 
received  by  his  principal,  where  the 
latter  bad  the  tax  bills  before  him. 
Mason  t.  Hinds,  19  NYS  996. 

[c]  Vnma  OB  tUzd  perses.— (1) 
Where  an  owner  Hated  lands  with  an 
agent  who  afterward  told  him  of  a 
praepective  purchaser  that  wished  to 
deal  directly  with  the  owner,  and 
the  owner  then  agreed  to  pay  the 
agent  a  commlaston  for  the  mere  pro- 
duction of  a  purchaser,  and  the  pur- 
chase was  nude  by  the  person  In- 
troduced and  at  the  price  at  which 
the  landa  were  listed,  the  fact  that 
the  contract  between  the  owner  and 
the  agent  was  coneealsd  from  the 
pnrcbaser,  sines  he  was  not  thereby 
raqnired  to  pay  an  Incroased  price, 
did  not  taint  the  contract  with  fraud, 
so  as  to  release  the  owner  from  lia- 
bility for  the  agent's  commission. 
McCampbell  v.  Cavls,  10  Colo.  A.  242, 
Eft  P  728.  (2)  The  fact  that  one  who 
Is  employed  by  an  owner  to  procure 
a  purchaser  of  real  estate  violates 
In  ao  doing  hla  contract  of  employ- 
ment with  a  third  person  engaged 
In  the  real  estate  business  does  not 
defeat  hla  right  to  recover  hla  com- 
mission from  the  owner  on  procuring 
a  purchaser.  Pomarlcl  v.  Rosenblum, 
ISO  NYS  766.  (S)  An  Incidental 
agreement,  without  consideration,  to 
favor  the  principal  In  executing  the 
ag;ency  does  not  defeat  the  broker's 
right  of  recovery  for  commissions 
under  the  original  contract  which 
was  founded  on  a  legal  and  valuable 
consideration.  Gibson  T.  McLane, 
<Arii.)  148  P  288. 


[d]  WalTsr. — Entering  Into  the 
contract  negotiated  by  Its  broker, 
after  discovering  his  fraud,  does 
not  waive  the  fraud.  Murphy  v. 
Harrison  Oranlte  Co.,  81  Misc.  228, 
143  NTS  B17. 

[el  ZUsfsl  affresBMuft. — A  con- 
tract of  employment  having  for  Its 
purpose  th«  evasion  of  a  statutory 
provision  is  Illegal,  and  the  broker 
cannot  recover  commissions  there- 
under. Brownlee  v.  Mcintosh.  48 
Can.  S.  C.  638,  IE  DomLR  871,  26 
WestLR  906.  6  WestWkly  fdlsm  app 
9  DomLR  400,  88  WestlJt  SO,  8  West 
Wkly  726J:  Clark  v.  Swan.  (B.  C.) 
16  DomLR  882. 

S4.  Fla. — Carter  v.  Owens,  68  Fla. 
204,  50  S  641,  26  LRANS  736  and 
note  (holding  that  a  broker,  aware 
that  a  customer  is  resolved  and  pre- 
pared to  pay  the  price  asked,  should 
not  send  him  to  his  principal  to  ne- 

r;otlate  directly  without  eommunlcat- 
ng  to  the  principal  knowledge  of  the 
customer's  resolution,  and  that  If  he 
withholds  such  information  he  for- 
feits any  claim  to  commissions,  al- 
though the  principal  obtains  from 
the  customer  the  full  price  originally 
asked);  Skinner  Mfg.  Co.  v.  Douvllle, 
67  Fla.  130.  49  S  126. 

La.— 'Purlow  v.  Benolt,  124  La.  889, 
60  S  78C>  (no  fraudulent  concealment 
of  facts). 

Mass. — Bbert  v.  Haskell,  217  Mass. 
209,  104  NB  666. 

N.  Y. — Low  V.  Woodbury,  107  App. 
Dlv.  293,  95  NYS  836. 

N.  C.~Humphrey  v.  Robinson,  184 
N.  C.  432,  46  SB  963. 

S.  D.— Luce  v.  Ash.  23  S.  D.  109, 
132  NW  708  (facts  held  not  to  show 
fraud  In  the  nillure  to  disclose  a  con- 
tract at  an  advanced  price). 

Tex. — ^Moore  v.  Kelley.  (Civ.  A.) 
162  SW  1034. 

B.  C. — Arnold  v.  Drew,  11  DomLR 
73,  24  WestLR  61  (holding  that  a 
real  estate  agent  la  not  entitled  to 
commission  on  an  alleged  sale  of  his 
principal's  landa  to  a  salesman  In 
the  agent's  own  oftlce,  and  holding, 
moreover,  a  close  relationship  with 
the  agent,  where  the  alleged  pur- 
chasers position  was  not  disclosed 
to  the  principal  and  the  latter  on 
learning  thereof  repudiated  the 
agreement). 

es.  D.  C. — Pox  V.  Cohen,  34  App. 
389  (holding  that,  where  a  real  estate 
broker  produces  a  buyer  and  repre- 
sents to  the  owner  of  the  land  that 
the  party  so  produced  Is  "all  right 
In  every  respect."  and  the  owner,  act- 
ing on  the  representation,  enters  Into 
a  contract  to  sell  the  land  to  such 
party,  and  the  latter  proves  to  be 
nnanclally  Irresponsibls  and  makes 
default,  the  broker  is  not  entitled  to 
his  commission,  and,  in  order  to  de- 
feat the  broker's  claim  for  commis- 
sion, it  is  not  necessary  for  the  seller 
to  obtain  a  Judgment  against  the  de- 
faulting purchaser,  built  Is  sufflolent 
If  he  shows  the  purchaser's  financial 
Irresjionslhillty). 

111.— Marks  v.  Schulse,  177  111. 
A.  638  (misrepresentation  of  ma- 
terial fact,  resulting  in  nonper- 
formance of  contract) ;  Howard  v. 
Anderson,  162  III.  A.  266  (holding 
that  the  owner  of  property  to  be  ex- 
changed may  rely  on  representations 
of  the  broker  as  to  the  title  of  the 
property  to  be  acquired,  and  may 
urge  reliance  on  such  representa- 
tions, if  shown  to  be  false,  aa  a  de- 
fense to  an  action  for  commissions, 
without  showing  that  he  exercised 
ordinary  prudence). 

Md. — Carrington  v.  Qravea,  121  Md. 
667.  89  A  237. 

Minn. — Meyer  v.-  Keating  Land, 
etc..  Co.,  128  Minn.  409,  148  NW  452. 

Mo. — Duncan  v.  Turner,  171  Mo.  A. 
661,  154  SW  816  (fraudulent  mlsrep- 


sions  not  amounting  to  misepndaet  or  gross  disre- 
gard of  duty."  Thus  a  broker  employed  to  buy  or 
to  sell  property  is  not  entitled  to  compensation 
where  he  fails  to  disclose  to  his  principal  the  best 

exchange  land). 

N.  T. — Whaples  v.  Fahys,  87  -App. 
Dlv.  618.  34  NTS  793  (holding  that. 
If  a  real  estate  broker  Is  guilty  of 
any  misrepresentation  or  deception 
which  Induces  the  principal  to  con- 
tract for  the  sale,  he  cannot  recover 
commissions,  even  though  the  con- 
tract tiecomes  binding  on  the  ven- 
dor). 

Tex. — Richardson  v.  Wilson,  (.Civ. 
A.)  178  SW  666. 

[a]  Bin  wSlstc  a  broker  is  cm- 
ploysd  to  pdTOOwe  a  parohaser  or  one 
wUilaff  to  exohaage  property,  his 
contract  is  performed  when  he  pro- 
cures a  purchaser  able  and  willing 
to  purchase  or  exchange,  and  the 
fact  that  he  makes  material  misrep- 
resentations aa  to  the  property  ex- 
changed for  his  client's  property  is 
no  bar  to  his  recovery  of  his  com- 
missions. Nichols  V.  Whltacre,  112 
Mo.  A.  693,  87  SW  694. 

[b]  Where  a  TsnOor  of  Zaad  la 
Bin  fwflnffiiiirt  (1)  by  misrepresenta- 
tions of  his  brokers  as  to  uie  l)nan- 
cial  condition  of  the  vender  such 
misrepresentations  do  not  constitute 
a  around  for  refuslnc  to  pay  the 
brfHtsrs*  oommlsslona  irwin  v.  Mou- 
bray,  6  NYS  430.  <2>  Proof  that  an 
owner  allowed  the  broker  to  take  as 
his  commissions  a  part  of  the  money 

Eald  by  the  purchaser  procured  by 
Im  in  reliance  on  the  broker's  rep- 
resentation that  the  purchaser  was 
able  to  and  would  consummate  his 
purchase  according  to  the  contract 
entered  Into  between  him  and  the 
owner,  and  that  the  purchaser  was 
insolvent,  is  insufficient  to  authorise 
a  recovery  by  the  owner  of  the  com- 
missions paid  on  tbft  ground  of  fraud 
of  the  broker.  Moore  v.  Irvln,  89 
Ark.  289,  116  SW  662.  131  AmSR  97, 
20  LRANS  1168. 

[c]  A  broker  for  both  parties  to 
an  eaohanffs  of  land  who  fraudu- 
lently misrepresented  to  one  that  he 
could  borrow  the  necessary  money  to 
make  the  cash  payment  forfeits  his 
right  to  commission  from  either 
party.  Daugherty  v.  Stocks,  186  Mo, 
A.  641,  172  SW  8l6. 

ee.  Bgeland  v.  Scheffier,  139  111. 
A.  428;  Neighbor  v.  Pacific  Realty 
Assoc.,  40  Utah  610,  124  P  623,  Ann 
Casigi4D  1200;  Complin  v.  Besgs. 
(Man.)  13  DomLR  21,  49  CanLJNS 
622,  24  WestLR  871  (holding  that  a 
breach  of  duty  hy  the  broker  which 
is  not  tainted  with  dishonesty,  but 
is  merely  the  result  of  a  mistaken 
notion  of  his  rights,  will  not  dis- 
entitle him  to  his  commission,  al- 
though he  is  liable  to  his  principal 
for  any  profits  illegally  received). 

[a]  A  BUT*  iBCtaaatlaa  bj  tks 
broker  to  tlw  ysrslwBtr  tint  the 
propsrtj  BdAt  ns  ssenrsA  for  Isss 
than  the  price  fixed  by  the  owiler 
does  not  preclude  him  from  recover- 
ing his  compensation,  for  while  he 
owes  hla  principal  absolute  fidelity 
yet  an  intimation  being  an  Indirect 
suggestion  capable  of  erroneous  In- 
terpretation Is  not  sufficient  to  show 
infidelity  as  a  matter  of  law.  Alex- 
ander v.  Smith,  130  Ala.  541,  61  S 
68;  Hlnton  v.  Coleman,  76  Wis.  221, 
46  NW  26. 

[b]  Indnolnff  principal  to  radnoe 
pnos^d)  A  broker  employed  to 
find  a  buyer  is  not  necessarily  guilty 
of  fraud  because  he  seeks  to  Induce 
the  principal  to  reduce  the  price 
(Gorman  v.  Hargis,  6  Okl.  860,  50  P 
92).  (2)  unless  he  does  so  in  bad 
faith  (Hobart  v.  Sherburne,  66  Minn. 
171,  68  NW  841:  Martin  v.  Bliss,  67 
Hun  157.  10  NTS  886). 

[c]  Oononrrsnoe  by  the  broker  la 
the  TSlnatlon  of  the  property  for  the 

riorobassr  at  less  than  the  then  ask- 
ng  price  of  the  owner  la  not  such 
fraud  as  will  deprive  him  of  his 
commlsslona   Crlny  v.  Young,  168 


'  resentatlons  to  Induce  a  principal  to  '  lU.  A.  72. 
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terms  on  which  the  transaction  can  be  eon&om- 
mated."'  The  mere  failure  of  a  selling  broker  to 
disclose  the  name  of  the  purchaser  does  not  amount 
to  fraud,  and  so  disentitle  him  to  a  commission 
but  if  he  conceals  the  purchaser's  name  and  puts 
forward  a  fictitious  purchaser,  it  constitutes  fraud 
in  law,  and  he  cannot  recover.™  Nor  does  the  mere 
failure  to  disclose  to  the  principal  that  the  nom- 
inal purchaser  is  not  the  real  purchaser  defeat  the 
broker's  right  to  a  commission,  where  he  acts  solely 
in  the  interest  of  his  principal  and  it  does  not  ap- 
pear that  a  disclosure  would  have  influenced  the 
principal's  decision/"  The  rule  that  a  broker  is 
entitled  to  a  commission  when  he  produces'  a  cus- 
tomer who  is  able,  ready,  and  willing  to  enter  into 
a  contract  with  the  principal  on  the  latter's  terms 
is  generally  enforced  only  where  the  broker  acts  in 

Vincent, 


good  faith.^*  The  broker's  right  to  compensation  is 
not  affected  by  fraudulent  representations  made  to 
the  principal  by  third  persons,^'  miless  they  are  in 
privity  with  the  broker.'^'  Although  the  principal 
may  rescind  the  contract  of  employment,  if  the 
broker  is  not  acting  in  good  faith,  yet  he  must  give 
notice  of  the  rescission  before  performanee  by  the 
broker,  in  order  to  avoid  liability  for  a  eommission.'* 
A  broker  who  buys  stock  for  bis  principal  and 
wrongfully  pledges  it  may  nevertheless  recover  his 
commission." 

68j  b.  BeprcBenting  Adverve  Interest.^"  A 
broker  who  acts  for  both  parties  to  an  exchange 
or  purchase  and  sale  or  lease  of  property  is  guilty 
of  fraud  which  deprives  him  of  the  right  to  recover 
eompensation  from  either/'  unless  the  principal 


67.  Ala. — Henderson  v. 
84  Ala.  99,  4  S  180. 

Ark. — Featherston  v.  Trone,  82 
Ark.  381,  X02  SVF  196;  Taylor  v.  God- 
bold.  76  Ark.  395,  88  SW  959  (selling 
for  hteher  price  than  disctoaed). 

Colo. — Sankey  v.  Cramer,  24  Colo. 
A.  19,  131  P  288. 

111.— Bolla  V.  Uartin,  187  lU.  A. 
266. 

Iowa. — Morey  v.  Xialrd,  108  Iowa 
670,  77  NW  836. 

Kan. — Deter  v.  JaekBon,  7  6  Kan. 
fi68.  92  P  646. 

Mass. — Carpenter  v.  FlBher,  175 
Mass.  9,  55  NG  479. 

Mfch. — Woods  V.  Palmer.  161  Mich, 
30.  116  NW  242;  Phtnney  V.  Hall, 
101  Mich.  4B1,  BO  NW  814. 

N.  J.— Balllnger  v.  Wilson,  (Ch.) 
63  A  488. 

N.  T. — lilchtengteln  v.  Cava.  99 
App.  Dlv.  670,  91  NTS  67:  Martin  v. 
Bltsa,  57  Hun  167,  10  NTS  8S«  [aft 
182  N.  T.  661  mem,  30  NE  865  mem]. 

Pa. — Central  Tumvereln  v.  FItz- 
Patrick,  238  Pa.  632.  89  A  487. 

Can.' — Hutchinson  V.  Fleming.  40 
Can.  S.  C.  134. 

See  Ford  v.  Brown,  120  Cat  BGl. 
52  P  817. 

[a]  Bat  wlier*  an  owner  ot  land 
arrea*  to  pay  a  lirokai  all  that  be 
can  obtain  for  tlie  land  alwve  a  min- 
imum price  per  acre  as  compensation, 
and  a  nxed  sum  In  addition,  and  the 
broker  sells  the  land,  but  refuses 
to  state  for  how  much,  or  states 
that  he  has  sold  It  at  the  minimum 

firlce,  he  Is  not  deprived  of  hts  right 
0  compensation.  Fulton  v,  Walters. 
216  Pa.  66,  64  A  860  [rev  28  Pa. 
Super.  269]. 

68.  Geer  v.  Chapln.  168  111.  A. 
654;  Lane  v.  Cunningham,  171  Mo. 
A.  17,  153  SW  525;  McCormack  v. 
Henderson,  100  Mo.  A.  647.  76  SW 
171;  Feist  v.  Jerolamon,  81  N.  J.  1.. 
4Z7,  75  A  751;  Bertelson  v.  Hoffman, 
35  Wash.  459,  77  P  801. 

[al  A  real  estate  Inoker  need  not 
dinloee  the  identity  of  a  pnrohaaer 
(1)  prior  to  the  time  of  closing  the 
sale.  Hovey  v.  Aaron,  133  Mo.  A.  673, 
113  SW  718.  (2)  Where  real  estate 
agents  show  property  of  the  owner 
to  a  purchaser,  and  afterward  obtain 
from  the  owner  authority  to  sell  at 
a  price  established  by  him,  without 
any  fraud  on  their  part,  although 
they  do  not  Inform  him  that  they 
have  any  one  who  will  probably  buy, 
they  are  entitled  to  their  commis- 
sion. Barrln^er  v.  Stoltx,  39  Minn. 
63,  38  NW  808;  Donohue  v.  Padden, 
93  Wis.  20,  66  NW  804. 

[h]  Where  a  broker  Is  not  the 
agent  of  the  vendors,  his  right  to 
commissions  which  they  agreed  to 
pay  him  is  not  affected  by  his  not 
advising  them  that  the  purchaser 
represented  an  undisclosed  principal, 
he  owing  no  duty  in  such  respects 
to  the  vendors.  Lawler  v.  Armstrong, 
63  Wash.  664,  102  P  775. 

{c]  Waiver  of  right  to  Isforma- 
tlon.  While  one  who  has  employed 
an  agent  to  negotiate  a  sale  of  realty 


is  entitled  to  Information  as  to  the 
identity  of  a  prospective  purchaser, 
to  whom  he  Is  to  be  introduced  for 
the  purpose  of  consummating  a  con- 
tract of  sale,  yet  he  may  waive  that 
right.  Simpson  v.  Smith.  36  Misc. 
816.  74  NTS  849. 

69.  Pratt  V.  Patterson,  12  Phlla. 
(Pa.)  460. 

[a]  Where  the  real  party  In  in- 
terest Is  not  disclosed  to  the  vendor, 
the  broker  should  not  be  allowed  to 
prevail  on  the  theory  that  he  has 
produced  the  agent  of  an  undisclosed 
principal.  Mott  v.  Minor,  11  Cal,  A. 
774.  106  P  244. 

70.  Veasey  v.  Carson,  177  Mass. 
117,  68  NE  177.  63  L.RA  241  and  note. 

[a]  The  mis  la  otherwlM  where 
the  broker  refused  to  tell  the  land- 
owner who  the  real  customer  was. 
for  fear  the  owner  would  understand 
the  customer's  need  of  the  property 
and  raise  .the  price.  Wilkinson  v. 
MoCullougli.  196  Pa.  806,  46  A  3B7. 
79  AmSR  702. 

[b]  Batlfleatlon^W  h  e  r  e,  after 
defendant  had  made  a  contract  to 
sell  the  property  but  before  a  deed 
was  executed,  he  was  informed  that 
the  purchaser  was  acting  merely  for 
a  customer  procured  by  plaintlfTa, 
and  that  plaintiffs  would  claim  their 
commissions,  by  continuing  his  nego- 
tiations and  completing  the  sale  to 
such  agent  defendant  ratified  the 
purchaser's  agency  for  plaintiffs' 
client  Decker  v.  Wlddicomb,  137 
Mich.  331.  100  NW  673. 

71.  Fla. — Wiggins  v.  Wilson,  66 
Fla.  846.  45  S  1011  (holding  that, 
where  an  agent  to  And  a  purchaser 
for.  or  to  effect  a  sale  of.  land  knows 
that  a  customer  found  by  him  has 
the  ability  and  Is  ready  and  willing 
to  purchase  on  the  terms  named  in 
his  contract  of  employment,  and  he 
withholds  such  knowledge  from  his 
principal.  It  amounts  to  bad  faith 
with  his  principal,  which  forfeits  his 
right  to  any  commissions  on  a  sale 
effected  by  the  principal  In  Ignorance 
of  such  facts). 

111. — Neal  V.  Bloomfleld.  166  111.  A. 
402  (agreement  to  keep  other  buyers 
away);  Ileed  v.  Zlemans.  146  111.  A. 
425. 

Ind. — ^McAf«e  v.  Bending,  36  Ind. 
A.  628.  76  NB  412. 

Ky. — Coleman  v.  Meade.  IS  Bush. 
3B8. 

Minn. — Meyer  v.  Keating  Land, 
etc..  Co.,  126  Minn.  409.  148  NW  452 
(holding  that,  where  a  real  estate 
broker  fraudulently  misrepresents 
the  financial  ability  of  the  purchaser, 
and  the  principal,  on  discovering  that 
the  purchaser  is  unable  to  carry  out 
the  contract,  rescinds,  the  broker  is 
not  entitled  to  a  commission). 

Mo. — Daugherty  v.  Stocks.  185 
Mo.  A.  541.  172  SW  616  (concealing 
Inability  of  party  to  make  cash  pay- 
ment). 

N.  T.T-Bach  y.  Emerlcb,  35  N.  T. 
Super.  548  (holding  that  the  broker 
cannot  recover  a  commission  where 
the  purchaser  produced  by  him,  by 


arrangement  with  the  broker,  has  no 
Intention  of  fulfilling  the  contract). 

Pa.— Pratt  v.  Patterson,  112  Pa. 
476,  3  A  868. 

Can. — Manitoba,  etc,  I^nd  Corp. 
v.  Davidson,  84  Can.  S.  C.  265  [al- 
lowing app  14  Man.  282]. 

[a]  Partial  reeovery. — Where  a 
real  estate  broker  fraudulently  mis- 
represents the  financial  ability  of  the 
purchaser,  and  the  principal,  on  dis- 
covering that  the  purchaser  is  un- 
able to  fully  carry  out  the  contract, 
rescinds  In  part  only,  the  broker  ts 
entitled  to  at  least  a  portion  of  his 
commission.  Meyer  v.  Keating  Land, 
etc..  Co..  126  Minn.  409.  148  NW  462. 

[b]  Material  aatani^Msntstions 
by  a  broker  as  to  the  property  ex- 
changed for  his  client's  are  no  bar  to 
his  recovery  of  his  commissions  for 
procuring  a  purchaser.  Nichols  v. 
Whitacre.  112  MO.  A.  692,  87  SW  694. 

78.  Heaton  v.  Clarke,  122  Iowa 
716,  88  NW  fi»7. 

73.  Mullen  v.  Bower,  22  Ind.  A.  !94. 
53  NE  790  (subagent):  Thwing  v. 
Clifford,  136  Mass.  482  (partner). 

74.  Gaty  v.  Sack,  19  Mo.  A.  470. 
Capron  v.  Thompson,  86  N.  T. 


7fi. 
418. 
78. 
77. 


See  generally  supra  S  40. 
Ala. — Green    v.  Southern 
States  Lumber  Co.,  163  Ala.  511,  60 
S.  917;    Green    y.    Southern  States 
Lumber  Co..  141  Ala.  680.  37  S  67Q. 

Ark, — Featherston  v.  Trone,  82 
Ark.  381,  102  SW  196;  Tegarden  v. 
Big  Star  Zinc  Co.,  71  Ark.  277,  72  SW 
989 

Cal.— Clark  v.  Allen.  125  Cal.  276. 
57  P  985;  King  v.  Reed,  24  Cal.  A- 
229.  141  P  41. 

C!oIo. — Alta  Inv.  Co.  v.  Worden,  it 
Colo.  216,  63  P  1047;  Deutsch  v.  Bax- 
ter, 9  Colo.  A.  68,  47  P  405. 

Conn. — Summa  v.  Deresklawicx.  81 
Conn.  647.  74  A  906. 

D.  C, — Harten  v.  Loffier,  31  App. 
362;  Mannlx  v.  Hildreth.  2  App.  259. 

Qa. — Hanesley  v.  Monroe,  103  fla 
279,  29  SE  928;  John  v.  Thrower,  11 
Ga.  A.  494,  75  SE  819;  Williams  v. 
Moore-Gaunt  Co.,  3  Ga.  A.  766,  60  S£ 
372;  Gann  v.  Zettler,  S  Ga.  A  689. 
60  SE  283. 

Ida. — Clopton  v,  Meeves,  24  Ida. 
293   294.  133  P  907  [oil  Cyc]. 

111.— Bunn  V.  Keach.  214  III.  2S». 
73  NE  419;  Hafner  v.  Herron.  165  III 
242,  46  NE  211  (holding  that  a  broker 
employed  to  sell  stock  forfeits  bis 
commission  where,  after  flndlns  ■ 
purchaser,  he  agrees  with  him  and 
another  person  that  the  latter  sbtll 
buy  the  stock.  In  order  that  it 
be  obtained  at  a  less  price,  and  thai 
the  real  purchaser  shall  not  be  dis- 
closed to  the  owner);  Welch  v.  Gar- 
rett Biblical  Inst..  186  111.  A  191: 
Van  Vlisslngen  v.  Blum.  92  111.  A 
145;  Hampton  v.  I^ckens.  72  111.  A. 
442;  Boyd  v.  Dullaghan.  33  111.  ASM- 

Ind. — Slmonds  v.  Hoover,  IS  Inn. 
412;  Trees  v.  MlUlkan,  43  Ind.  A.  2S6, 
86  NE  123.  .  , 

Iowa. — Redmond  v.  Henke,  III 
Iowa  228.  114  NW  885. 


iber. 


For  latsx  easest  dsvelopmeats  and  Ohaages  in  the  law  see  cumulative  Annotations,  |^ui|e  tl^^,  ^Bf^^j^Q^^^"' 
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mives  the  frand,"  as  where  he  knows  of  the  double 
ageoey  and  eouMnts  thereto  or  aequzesces  therein, 
.  in  wMeh  ease  the  broker  nny  reeover.*"  This  rule 


applies  whether  or  not  1^  prineipal  is  prejudiced 
by  the  doable  ^en^,  and  even  though  the  trana- 


Kan. — Hoffhines  v.  Thorson,  92 
Kan.  60B.  141  P  263;  Crawford  v. 
Surely  Inv.  Co.,  91  Kan.  748,  189  P 

481. 

Kr.— Handle  v.  BloomJMd,  14S  Ky. 
m.  142  8W  677. 

Md.— Blake  v.  Stump,  78  Md.  160, 
20  A  788.  10  LRA  103;  WorthlnstOD 
V.  Tormey.  34  Md.  182. 

Mass. — Wheeler  v.  Lawler,  222 
Uass.  210.  110  NB  273;  Bbert  v. 
Haskell,  217  Mass.  209,  104  NB  556; 
Sullivan  V.  Tufts,  203  Maaa.  165,  89 
N£  239;  Rice  v.  Wood,  113  Mass.  133, 
II  AmR  459;  Walker  v.  Osgood,  98 
Uaaa  148,  93  AmD  168  and  note; 
FUnaworth  v.  Hemmer,  l  Allan  494, 
79  AmD  756. 

Hlon. — ^Amerlban  Seourlty,  ate., 
Co.  V.  Penn^,  129  Hlnn.  869,  163  NW 
T71. 

HiK— Maddux  v.  Bt.  Louis  Union 
Trust  Co.,  186  Uo.  A.  138,  171  8W 
6S9;  Ooldsberry  v.  Thomas,  178  Mo. 
A.  334,  16fi  SW  1179:  McClure  v. 
Clement.  161  Mo.  A.  23,  143  SW  82; 
Dennlson  v.  Oault,  140  Mo.  A.  444, 
114  SW  43;  Rosenthal  v.  Drake,  82 
Mo.  A.  358;  Chapman  v.  Currle,  51 
Mo.  A  40. 

Nebr. — atrawbrldge  v.  Swan.  43 
Xebr.  781,  62  NW  199;  Campbell  v. 
Baxter.  41  Nebr.  729,  60  NW  90. 

N.  J, — Sternberger  v.  Tounv,  78  N. 
J.  Eq.  586.  75  A  807. 

K.  T. — Jacobs  v.  Beyer,  141  App, 
D(v.  *9.  126  NYS  697;  Perkins  v. 
Aldrich.  118  App.  Div.  170,  103  NTS 
25:  Robinson  v.  Clock.  38  App.  Dlv. 
£7,  55  NTS  976;  Hess  v.  aallasher. 
64  Misc.  96,  117  NYS  960;  Southack 
V.  Lane,  32  Misc.  141,  65  NTS  629 
[rev  23  Mfac.  616.  52  NTS  687]; 
Perkins  v.  Bratnerd  Quarry  Co.,  11 
Misc.  328.  32  NTS  230;  Murphy  v. 
Harrison  Granite  Co.,  154  NTS  64«; 
Uann  V.  Prettier,  107  NTS  78;  Piatt 
T.  Baldwin,  2  NYCltyCt  281. 

N.  C. — Klnsland  v.  Grimahawe,  146 
N.  C.  S97,  69  SB  1000. 

Oh. — Capener  v.  Hogan,  40  Oh.  St. 
:03;  Bell  v.  McConnell,  37  Oh.  St. 
396.  41  AmR  628  <both  holdlns  that 
a  broker  actinr  for  both  parties  In 
tbe  sale  of  land  cannot  recover  from 
either,  even  on  an  express  promise, 
nnleas  his  double  agency  was  with 
tbe  consent  of  both  parties). 

Okl.— Levy  v.  Oross,  149  P  2S7; 
Sklrvln  v.  Gardner,  16  Okl.  618.  129 
P  729. 

Pa.— Cannell  v.  Smith,  142  Pa.  26, 
:i  A  793,  12  LRA  396;  Clark  v.  Hub- 
bard, 44  Pa.  Super.  37:  Evans  v. 
Rockett.  32  Pa,  Super.  866. 

R.  I.— Lynch  v.  Fallon,  11  R  L 
111,  23  AmR  468. 

Tenn. — Slier  V.  Perkins,  126  Tenn. 
380,  149  SW  1060,  47  LRANS  232. 

Tex. — Arraatronjr  v.  O'Brien,  83 
Tex.  635,  19  SE  268;  Richardson  v. 
Wilson,  (Civ.  A.)  178  SW  566. 

Va. — Ferguson  v.  Gooch,  94  Va.  1, 
26  SE  397,  40  LRA  234. 

Wash. — Stewart  v.  Preston,  77 
Wash.  559.  137  P  993;  Shepard  v. 
Hill,  6  Wash.  605.  34  P  159. 

W,  Va, — Truslow  v.  Parkersburg 
Bridge,  etc.,  R.  Co.,  61  W.  Va.  628, 
37  SB  51. 

Wis.— Meyer  v.  Hanchett,  39  Wis. 

419. 

Kng.^Hurat  v.  Holding,  3  Taunt. 
32,  128  Reprint  13. 

B.  C— <!:anadian  Financiers  v. 
Hong  Wo.  17  B.  C.  8.  1  DomLR  38, 
19  WestLR  843. 

Man. — Miner  v.  Hoyie,  19  Man.  707. 

[a]  "Wlioso,  liavnic  udertakett 
tk*  sarvie*  of  Us  rnalnar,  eoiuuiels 
with  anoUwr  and  agrees  also  to 
Mrve  him  In  those  same  thlrigs 
.  wherewith  he  has  been  trusted,  can- 
not claim  the  reward  promised  by 
bia  master  unless  he  makes  It  plain 
that  he  has  not  acted  privily,- but 
that  hia  master  was  consenting 
thereto."  Oann  v.  Zettler,  8  Oa-  A. 
68B.  «e  SB  868. 

[h]  Wkm  ttan  Is  a  eoafllefe  of 


dnty  OB  the  broker^  part  as  between 
the  two  parties  to  tbe  sale  or  ex- 
change, it  is  contrary  to  public  pol- 
icy, and  constitutes  a  complete  de- 
fense to  hia  claim  for  commissions. 
Jacobs  v.  Beyer,  141  App.  Div.  49, 
125  NTS  697. 

[c]  Bula  strtotljr  eaforoeA. — The 
rule  of  public  policy  prohibiting  a 
broker  to  act  as  the  agent  both  of 
the  seller  and  of  the  buyer  at  the 
same  time,  being  intended  to  be  pre- 
ventive of  the  possibility  of  wrong 
rather  than  remedial  of  actual  wrong 
done,  should  be  rigidly  enforced,  un- 
less It  clearly  appears  ttiat  the  par- 
ties Inteodad  to  be  protected  ex- 
pressly agreed,  with  a  knowledge  of 
^1  the  circamatanees,  to  waive  their 
rights  thereunder;  and  the  fact  that 
an  agent  for  the  sale  of  stock  ra- 
cetvM  compensation  from  the  pur- 
chaser with  the  knowledge  and  with- 
out the  objection  of  the  vendor  will 
not  constitute  a  waiver  of  the  rule 
and  preserve  the 'right  of  the  agent 
to  recover  compensation  from  the 
vendor.  Rice  v.  Davis,  136  Pa.  439, 
20  A  618,  20  AmSR  931. 

[d]  The  tam  •'dlsorettoa,"  as 
used  in  the  rule  that,  where  a  broker 
Is  vested  with  the  least  discretion, 
an  employment  of  the  broker  by  the 
other  Bide  in  a  similar  capacity  where 
his  duty  and  his  interests  might 
clash  will  avoid  all  his  right  to  com- 
pensation, does  not  mean  discretion 
conferred  on  a  broker  to  fix  the 
terms  of  the  contract  or  to  accept 
or  reject  offers  without  communi- 
cating them  to  his  principal,  but 
means  freedom  to  act  according  to 
one's  own  Judgment,  unrestrained  ex- 
ercise of  choice  or  will,  so  that  the 
rule  applies  where,  by  reason  of  such 
dual  relation  or  employment,  the 
broker's  interests  may  conflict  with 
hts  duties  to  hta  client.  Jacobs  v. 
Beyer,  141  App.  Dlv.  4»,  126  NYS 
697. 

£e]  Witsre  a  broker  msvely  latxo- 
duces  the  parties  (1>  and  they  con- 
summate a  sale  themselves  without 
hia  further  aid  and  he  is  not  com- 
pensated by  the  buyer,  he  is  not  pre- 
cluded from  recovering  a  commission 
from  the  seller  on  the  ground  that 
he  was  the  agent  of  the  buyer  also. 
King  V.  Reed,  24  Cal.  A.  229,  141  P 
4 1 :  Flattery  v.  Cunningham,  1 25 
Mich.  467.  84  NW  626;  American  Se- 
curity, etc^Co.  V.  Penney,  129  Minn. 
369,  152  NW  771:  Feist  v.  Jerolamon, 
81  N.  J.  L.  437,  76  A  751  (distinction 
between  agent  and  middleman); 
Grasingar  v.  Lucas,  24  S.  D.  42,  123 
NW  77.  See  also  infra  S  76.  (2) 
There  is  no  conflict  of  interest  and 
duty,  where  a  vendor's  broker,  after 
inducing  his  father  to  purchase, 
merely  examines  the  contract  and 
the  tltl'e  for  his  father,  to  see  that 
they  conform  to  the  agreement;  and 
he  can  recover  the  agreed  commis- 
sion. Baltimore  Owners'  Realty  Co. 
V.  Cook,  123  Md.  1,  90  A  602. 

[f]  Who  may  urge  frauds — If  the 
principal,  at  the  time  of  employing 
the  broker,  knew  that  the  broker 
could  not,  accept  the  employment 
without  violating  his  duty  to  the 
adverse  party,  the  breach  of  duty  is 
no  defense  to  an  action  for  commis- 
sions. Hanesley  v.  Monroe,  103  Ga. 
279,  29  SB  928;  Bloomlngdaie  v. 
Hodges,  21  Misc.  6.  46  NTS  869. 

[gj  Advaaolng  price  to  pnrohasor. 
— The  fact  that  a  broker  employed 
to  sell  land  advances  the  price  to  the 
purchaser  does  not  make  him  the 
purchaser's  agent.  Goodeon  v.  Bm- 
bleton.  106  Ho.  A.  77.  80  SW  22;  Taw- 
son  V.  Thompson,  10  Utah  482,  37  P 
732. 

[h]  raota  held  wrt  to  Sbcnr  a 
drahls  enployaisat,— <l)  Burr  v. 
Beacon  Trust  Co.,  188  Mass.  131,  74 
NB  300;  Macfee  v.  Horan,  46  Minn. 
619,  48  NW  406;  Blakely  v.  Waller, 
etc,  Co.,   180  Mo.  A.   176,  167  SW 


1170;  Ballentlne  v.  Mercer,  130  Mo. 
A.  606,  109  SW  10S7;  RuUedge,  etc, 
Real^  Co.  v.  Neely,  99  Mo.  A.  384. 
73  SW  369;  Lebowitz  v.  Colllgan,  18 
App.  Dlv.  624  mem,  46  NYS  373; 
Klnsland  v.  Orimshawe,  146  N.  C. 
397,  59  SE  1000;  Toland  v.  Williams, 
(Tex.  Civ.  A.)  129  SW  392.  (2) 
Where  a  real  estate  broker  has 
found  a  purchaser  ready,  willing, 
and  able  to  buy  on  the  terms  speci- 
fied by  the  owner,  the  fadt  that  he 
has  an  agreement  with  the  purchaser 
that  after  the  purchase  Is  completed 
he  may  subdivide  the  property  and 
sell  it  for  a  contingent  commissioD 
will  not  defeat  his  right  to  recover 
against  his  original  client  a  commia- 
sfon  which  has  been  earned.  OUll- 
land  V.  Jajrnes,  36  Okl.  668,  12»  P  8, 
46  LRAI^  129. 

BoaU*  represemtation  by 
peiwm^— A  broker  who  repre- 
sents an  owner  and  effects  an  ax- 
change  of  hia  property  on  terms 
finally  aatiafactory  to  him,  and  who 
In  no  way  represents  the  purchaser, 
is  entitled  to  his  commission,  the 
fact  that  a  third  person  represents 
both  the  broker  and  the  purchaser 
being  a  matter  of  which  Uie  owner 
cannot  complain.  Scarborough  v. 
DameU,  (Tex.  Civ.  A.)  171  SW  1049. 

Might  to  eonwlasloiisi  From  both 
parties  see  infra  I  76.  Where  broker 
is  mere  middleman  see  Infra  \  76. 

78.  Murphy  v.  Harrison  Granite 
Co.,  81  Misc.  223,  142  NYS  517  (hold- 
ing, however,  that,  where  defendant 
contracted  to  pay  plaintiff's  assignor 
a  commission  for  obtaining  a  con- 
tract for  a  mausoleum  if  it  was  ob- 
tained without  competition,  the  fact 
that  defendant  entered  Into  the  con- 
tract for  the  construction  of  the 
mausoleum  after  competition  had  de- 
veloped did  not  constitute  a  waiver 
of  the  fraud  of  piaintirf's  assignor 
in  Inducing  such  competition,  in  the 
absence  of  any  knowledge  that  de- 
fendant with  knowledge  of  the  fraud 
had  promised  to  pay  a  commission) ; 
Hanna  v.  Haynes,  42  Wash,  284,  84 
P  861. 

[a]  Tka  above  geiteral  rule  may 
be  waived  (1)  by  an  express  agree- 
ment between  the  parties;  but  such 
agreement  cannot  be  Inferred  either 
from  knowledge  of  the  fact  that  the 
rule  had  been  violated,  nor  from  si- 
lence or  failure  to  dissent  at  the  time, 
nor  from  all  these  combined.  Nothing 
short  of  clear  and  satisfactory  proof 
of  an  express  agreement  to  waive 
the  rule  can  be  regarded  as  sufTt- 
cient  for  that  purpose.  Mitchell  v. 
Schrelner,  43  Pa,  Super.  633;  Evans 
V.  Rockett,  32  Pa.  Super.  865.  (2> 
The  mere  fact  that  the  agent  told 
one  of  the  parties  that  he  was  acting 
for  both  will  not  fix  a  waiver  of  the 
rule  on  the  party  thus  Informed,  in 
the  absence  of  any  agreement  on  his 
part  to  a  waiver.  Mitchell  v. 
Schrelner,  supra, 

78.  u.  S.— Mitchell  V.  Duke,  184 
Fed.  999. 

Ala. — Oreen  v.  Southern  States 
Lumber  Co.,  163  Ala.  511.  60  S  917. 

Cal. — Jauman  v.  McCustck,  166  Cal. 
617,  137  P  264:  Shepherd-Teague  Co, 
V.  Hermann,  18  Cal,  A.  894,  10?  P 
622. 

Ga. — Hanesley  v.  MonroeLlOS  Qa. 
279,  29  SB  928;  Ballew  V.  Ware,  16 
Ga.  A.  149,  84  SE  697. 

I!t._Welch  V.  Garrett  Biblical 
Inst.,  186  111.  A.  191;  Johnson  v.  Kur- 
zenknabe,  182  III.  A.  469;  Boyd  v. 
Dullaghan,  S3  III.  A.  266. 

Iowa. — Redmond  v.  Henke,  18T 
Iowa  288.  114  NW  886. 

"Kasi. — Hoffhines  v.  Thorson,  82 
Kan.  605,  141  P  268;  Cmwford  v. 
Surety  Inv.  Co.,  91  Kan.  748,  139  P 
481. 

Ky.— Gudgel  v.  Cook,  146  Ky.  439. 
142  SW  1014. 

Md. — Worthlngton  v.  Tormey,  34 
Md.  182. 

Mass. — Sullivan 
Digitized 
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Mtion  is  adTantaeeouB  to  him;"*  and  it  also  applies 
even  though  the  broker  believes  that  he  is  acting 
within  his  ri^^ts  in  acting  in  a  dual  eapaflity."^  A 
broker  is  hot  necessalily  guil^  of  fraud  in  repre- 
sentii^  competing  purehaMrs,^  unless  the  eontraot 
ezpremly  provides  against  his  doing  bo." 


[k  69}  e.  Indivldiiil  XntnMfc  of  BrQktt."^  If  a 

broker  has  an  ■individual  interest  in  the  traosaotiim 
he  is  employed  to  n^otiate,  and  eonoeals  it  from^ 
or  fails  to  disclose  it  to^  the  principal,  it  ordinarily 
constitutes  a  fraud  whieb  deprives  him  of  the  right 
to  compensation  for  his  services,*  and  the  principal 


Haas.  I5S,  8»  NB  2S9:  Rice  v.  Wood. 
118  HasB.  183,  18  AmR  469;  Walker 
V.  Osgood,  98  HaM.  348,  91  AmD 
168  and  note;  Farnewortn  v.  Hem- 
mer,  1  Allen  494,  79  AmD  7fi6. 

Ulch.— Frtar  v.  Smith,  120  Mich. 
411.  79  NW  688,  46  L.RA  2S9. 

Minn. — ^Waaur  v.  Western  Iiand 
Seouritlea  Co.,  97  Minn.  4fi0,  107  NW 
160. 

Mo. — Goldaberry  v.  Thomas,  178 
Mo.  A.  834,  166  8W  1179;  MoClure 
Caement,  161  Mo.  A.  28,  148  SW  82; 
StripUnff  V.  Magutre,  108  Ho.  A.  594, 
84  SW  164;  Rosenthal  t.  Drake,  82 
Mo.  A.  3B8;  Chapman  v.  Currle,  61 
Mo.  A.  40. 

Nebr.— Stratrbritee  v.  Swan,  43 
Nebr.  781.  62  NW  199:  Campbell  v. 
Baxter,  41  Nebr.  729.  <0  NW  So. 

N.  y.— Fobs  v.  New  York  Cent., 
etc-  R.  Co..  161  App.  DIv.  681,  146 
NT%  930;  Tleck  v.  McKenna.  116 
App,  Dlv.  701,  191  NTS  317;  Lansing 
V.  31188,  8S  Hun  206.  33  NTS  310; 
Bwee  V.  Neumann,  67  Misc.  606,  128 
NTS  776;  Bonwell  v.  Auld.  7  Mlso. 
447,  27  NTS  936  [aff  9  Misc.  66,  29 
NTS  16]:  Bonwell  v.  Howes.  1  NTS 
436  [rev  on  other  grounds  16  Daly 
43,  2  NTS  717];  Harnlckel  v.  Parrot 
Sliver,  etc.,  Co.,  15  NTSt  228;  Piatt 
T.  Baldwin.  2  NYCltyCt  281. 

Oh.— Capener  v.  Hogan,  40  Oh.  St. 
803;  Bell  v.  McConnell.  37  Oh.  St  896, 
41  AmR  628. 

Okl.— Levy  v.  Gross,  149  P  287; 
Sklrvin  v.  Gardner,  36  OkL  618.  129 
P  729. 

Pe-^annell  v.  Smith,  148  Pa.  26, 
21  A  793,  12  LRA  896. 

R.  I.— Lynch  v.  Fallon,  11  R.  I. 
311,  23  AmR  468. 

Tenn. — Slier  v.  Perkins,  126  Tenn. 
880,  149  SW  1060,  47  LRANS  288. 

Tex. — Henderson  v.  Gilbert.  (Civ. 
AJ  171  SW  304:  Byrne  v.  Jacobs, 
(Civ.  A.)  162  SW  8:  Arthur  v.  Por- 
ter, (Civ.  A.)  116  SW  127;  118  SW 
611. 

Wash. — HaAna  v.  ^^es,  48  Wash. 
284,  84  P  861. 

Wis. — Meyer  v.  Hanchett,  39  Wla 
419. 

[a]  Disenssloa  of  rolsv— "The  law 
Is  quite  liberal  in  Its  recognition  of 
the  right  of  a  real-estate  agent  or 
broker  to  recover  reasonable  com- 
pensation from  the  owner  of  prop> 
erty,  who,  desiring  to  sell  the  same, 
contracts  for,  or  accepts  his  services 
In  flndlnr  a  purchaser  ready  and  able 
to  pay  the  price.  On  the  other  hand, 
it  la  a  thoroughly  well-established 

frinclple  that,  out  of  consideration 
or  human  weaknesses,  the  law  will 
not  permit  such  brokers,  and  others 
occupying  flducfary  relations,  to  put 
themselves  in  a  position  where  they 
are  subject  to  the  demands  of  con- 
flicting duties;  without,  at  least  the 
full  knowledge  and  consent  of  both 
vendor  and  vendee,  even  if  then,  one 
cannot  act  as  the  agent  and  repre- 
sentative of  both  In  the  same  trans- 
action. The  duty  of  an  agent  for 
the  vendor  is  to  obtain  the  highest 
possible  price  for  his  property;  of 
tne  agent  for  the  purchaser  to  buy  it 
for  the  lowest  price.  These  duties 
are  so  irreconcilable  and  conflicting 
that  they  cannot  be  performed  by 
the  same  agent  without  danger  that 
he  will  sacrifice  the  interests  of  one 
to  the  other,  or  both  to  his  own 
when  his  commission  Is  dependent 
upon  the  consummation  of  the  sale." 
Harten  v.  Lofller,  31  App.  (D.  C.> 
362,  368. 

rbl  raeta  hsld  not  to  sliow 
knowledn. — ^Keach  v.  Bunn,  116  111. 
A.  897  [aff  214  III.  869.  78  NB  419] ; 
Carpenter  v.  Fisher,  176  Mass.  9.  66 

NB  479. 

[c]   vatvsr  aad  satUloatloiu— If, 


pending  negotiations,  the  parties  dis- 
cover ute  double  agency  and  never- 
theless consummate  the  transaction, 


they  cannot  refuse  to  par  commis- 
sions because  of  the  doutue  agenor, 
Hafner  v.  Herron,  166  111.  242r4«  NB 


211;  Casady  v.  ^arraher,  11^  Iowa 
600.  98  NW  886.  But  see  Chapman 
V.  Currle,  61  Mo.  A.  40  (holding  that 
the  fact  that  one  principal  knew  of 
the  double  agency  does  not  make 
him  liable  for  commlaslons). 

[d]  SnSfllwwj  of  ooBMVfc— (1) 
It  IB  not  enough  that  one  principal 
warn  willing  that  the  broker  act  for 


tho  other  alao;  It  must  appear  that 
the  dual  agency  wafl  fuujr 
and  freely  consented  to  by  both. 


HoCniines  v.  Thoraon,  98  Kan.  006, 
141  P  268.  (8)  The  burden  is  on  the 
broker  to  show  a  full  disclosure  of 
his  dual  agency,  and  It  should  ap- 
pear that  knowledge  of  every  circum- 
stance connected  with  his  employ- 
ment by  either  was  communicated  to 
the  other  In  so  far  as  the  same 
would  naturally  affect-  his  action  as 
agent.  Crawford  v.  Surety  Inv.  Co., 
91  Kan.  748.  139  P  481. 

ie]  Aftei  termination  of  ageney. 
.Ithough  an  owner  does  not  Know, 
when  contracting  with  plaintiff  to 
procure  a  purchaser,  that  plaintiff  Is 
also  acting  for  the  other  party, 
plaintiff  may  recover  commission  if 
such  relation  has  been  terminated 
when  defendants  learn  thereof.  Hill 
V.  Patton.  (Tex.  Civ.  A.)  160  SW 
116E. 

80.  Hafner  v.  Herron,  166  III.  242. 
46  NE  211:  Worthington  v.  Tormey, 
34  Md.  182  (sembie);  Cannell  v. 
Smith,  142  Pa.  26,  21  A  793,  12  LRA 
396,  But  see  Davidson  v.  Manitoba, 
etc..  Land  Corp..  14  Man.  332,  239 
(where  Dubuc,  J.,  said:  "The  plain- 
tiff was  guilty  ox  some  misconduct; 
but.  as  his  act  of  misconduct  did  not, 
and.  under  the  circumstances,  could 
not,  prejudice  the  defendants.  I  do 
not  see  now  the  plaintiff,  under  the 
authorities  which  are  considered 
binding  tipon  this  Court,  could  be  de- 
prived, or  his  commission"). 

81.  Crawford  v'.  Surety  Inv.  Co., 
91  Kan.  748,  139  P  481  (holding  that 
the  fact  that  a  real  estate  broker 
believes  that  he  Is  acting  within  his 
rights  in  acting  in  a  dual  capacity 
will  not  relieve  htm  from  the  conse- 
quences of  his  fraudulent  conduct  so 
as  to  entitle  him  to  recover  a  com- 
mission). 

BS.  Hinton  v,  Coleman,  76  Wis. 
221.  46  NW  26  (holding  that  It  Is  not 
an  act  of  disloyalty  on  the  part  of  a 
broker,  after  obtaining  an  option  for 
land  at  the  lowest  price  foa  which 
the  owner  would  sell,  and  afterward 
suspecting  that  his  employer  will 
not  take  it  at  that  price,  with  his 
employer's  knowledge  to  solicit  other 
purchasers  whom  he  informs  that  his 
employer  shall  have  the  flrst  right 
to  burchase). 

[a]  Where  nelthov  party  to  a  sale 
makes  t&e  claim  that  be  wa«  de- 
fended by  plaintiff  who  brought, 
about  the  sale,  and  the  agency  Is  not 
dual,  plaintiff  Is  guilty  of  no  fraud 
or  misconduct  which  forfeits  his 
right  to  commission.  Owen  v.  Mat- 
thews, 123  Mo.  A.  463,  100  SW  492. 

83.  Murphy  v.  Harrison  Granite 
Co.,  81  Misc.  223.  142  NTS  617  (hold- 
ing that,  where  defendant  afrre^d  to 
pay  plalntllTs  assignor  a  brokerage 
commlsalon  of  ten  per  cent  on  the 
contract  price  of  a  mausoleum,  to  be 
sold  through  her  efforts  provided 
there  was  no  competition,  defendant 
was  entitled  to  her  best  efforts  to 
obtain  a  contract  against  all  com- 
petitors; and  hence  where  plaintllTs 
assignor  brought  about  competition 


by  soliciting  almllM  employment 
from  other  manufacturara  Be  could 
not  recover  commlsaloiiB  from  de- 
fendant on  the  tatter's  aubsequently 
obtaining  the  eontract.  In  ths  ab- 
aonce  of  defendant's  walverr  of 
ft«ud). 

See  nnwanr  auum  I  89. 
8Bw  U.  £— Allen  v.^erpont,  28 
Fed.  682,  28  Blatcht  If  (wherv  a 
broker  employod  to  plaoe  adrertiae- 
ments  aoid  nia  own  space  to  the 
principal  without  tho  latter'a  knowl- 

CaL— Iiomlta  Land,  etc,  Co.  v. 
Robinson,  164  Cal.  II,  »7  P  10,  IS 
LRANS  1106. 

Colo. — Colllna  t.  Hcdurc,  1  Colo. 
A.  148,  II  P  299. 

Conn. — Schlelfenbaum  v.  Rund- 
baken,  81  Conn.  618,  71  A  898  (deriv- 
ing secret  proSt). 

Kan. — ^Krhut  v.  Phare^  SO  Kbo. 
616.  108  P  117;  Jeffrlea  Robblns. 
66  Kan.  427.  71  P  868. 

Maos. — Maxwell  v.  Maaaaehuaetts 
Title  Ins.  Co.,  SOt  Mass.  197,  92  NE 
42. 

Mleh.--Hogle  r.  M«T«ring,  191 
Mich.  472,  126  NW  1063;  Woods  v. 
Palmer,  161  Mich.  80.  116  NW  241. 

Nebr. — Buck  v.  Hogeboom.  2  Nebr. 
(Unoffj  863.  90  NW  636. 

N.  T.— Marvin  v.  Buchanan,  61 
Barb.  468;  Ouldettl  v.  TuoU.  62  Misa 
6E7  mem.  102  NTS  499. 

Tex. — Murphy  v.  Earl.  (Civ.  A) 
160  SW  4B6:  Ryan  v.  Kahler.  iCit. 
A.)  46  SW  71. 

Va.— Cardoso  T.  Middle  AtlanUe 
Immigration  Co.,  116  Va.  342.  32 
SB  SO. 

Wash. — Steele  v.  Lawyer.  47  Wash. 
266,  91  P  968. 

ung. — Salomons  v.  Pender,  S  H.  ft 
C.  689  (holding  that  If  an  agent  em- 
ployed to  sell  land  sells  It  to  a  com- 
pany In  which  he  Is  interested  ae 
shareholder  and  director  he  Is  enti- 
tled to  no  commission). 

N.  S.— Sawyer  v.  Gray,  8  N.  8-  71 
(where  a  broker  sold  snares  on  his 
own  account  and  not  in  the  ordinary 
course  of  business  to  a  customer 
with  whom  he  had  had  prevloaa 
dealings  as  a  broker). 

[a]  Vhs  role  does  not  apply  (l> 
to  the  oase  of  a  real  estate  agent 
having  lands  for  sale  other  than 
those  of  his  principal,  so  as  to  pre- 
vent him  from  recovering  from  the 
latter  his  commissions,  even  thoufli 
he  concealed  from  the  principal  th« 
fact  of  his  Interest  In  the  otber 
lands.  Lemon  v.  Macklem,  167  Mich. 
476,  122  NW  77;  Gaty  v.  Sack.  19 
Mo.  A.  470.  (2)  The  fact  that  a 
broker,  after  procuring  a  tenant  and 
causing  him  to  furnish  a  bond  to  se- 
cure the  rent,  advanced  money  to  the 
tenant  either  before  or  after  the  exe- 
cution of  the  lease.  In  order  that  the 
tenant  might  procure  flxtures  used 
In  the  leased  premises,  does  not  show 
had  faith  on  the  part  of  the  broker, 
or  tend  to  establish  an  Interest  in- 
consistent with  his  duty  to  his  prin- 
cipal, the  broker  having  in  fact  no 
Interest  In  the  lease.  Ruts  v.  Obear, 
15  Cal.  A.  436.  116  P  67. 

[b]  •peolal  oontraet^An  agree- 
ment that  a  land  agent  shall  have  en 
interest  In  transactions  negotiated 
by  him  does  not  entitle  him  to  share 
in  transactions  In  which  he  acted 
for  other  persons,  from  whom  he  re- 
ceived compensation  for  effecting  a 
sale.  Home  v.  Ingraham,  125  ill 
198,  16  NEl  868. 

[0]  Wher*  a  hroter  eaapioyed  te 
pozaaaso  property  wrai^tuto  tsfesi 
tltls  in  his  own  name  and  rofuses  to 
convey  to  the  principal  except  on 

Kyment  of  a  lanely  increased  price 
is  not  entitled  to  commlBSton. 


For  latsr  eaass,  dOTMogaasBts  and  oknBfes  In  the  law  see  oumulative  Annotations,  same  title, 
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may  reeover  eommiBsionB  paid  withont  knowledge 
of  meh  fraud.**  If  lor  oample  a  broker  onpkiyed 
to  adl  property  bays  it  for  himself  he  is  not  ordi- 
nazily  entitled  to  &  eommiBsion.*' 

[f  70]  d.  Agreement  to  Divide  Oommtsilons.  A 
secret  agreement  between  real  estate  brokers  rep- 
resenting different  principals  to  pool  or  to  divide 
their  eommissionB  in  case  the  transaction  is  com- 
pleted is  void  as  against  public  policy,  and  deprives 
them  of  their  right  to  eompensationf**  tmlese  the 


principals  know  of  the  agreement  and  acquiesce 
therein;"  this  rule  applies,  although  the  principals 
thottselves  finally  conelnde  the  sale  on  the  terms 
agreed  on.**  But  the  mere  faet  that  the  broker  has 
agreed  to  divide  hie  commission  with  a  third  person 
will  not  defeat  his  right  to  compensation;"^  and  an 
undisclosed  agreement  by  an  agent  of  a  vendor  or  a 
lessor  to  divide  biB  commission  with  the  purchaser 
or  the  lessee  does  not  defeat  his  right  to  a  commis- 
sion for  making  the  sale  or  effecting  the  lease." 


Harrison  t.  Craven,  118  Mo.  S90,  87 
SW  H2. 

[d]  Whm  a  t*t^1t*  oMatu  ui 
oipnoB  la  Us  owm  sum  and  thereby 
puts  himaalf  in  the  relation  of  pur- 
ehuer  as  re«rds  the  owner,  he  Is 
not  entitled  to  claim  remuneration. 
In  the  absence  of  a  special  asree- 
ment  to  that  effect.  In  respect  of  a 
■ale  afterward  made  by  the  owner 
without  reference  to  the  option  to  a 
prospective  pur^aser  woom  the 
broker  had  Introduced  within  the 
time  limit  of  the  option,  the  option 
Itielf  not  bavins  been  taken  up  by 
Uie  broker.  Sutherland  v.  Rhfnbart, 
(Sask.)  2  DomLR  204,  20  WestLR 
5t4. 

fe]  Sat  wfeere  platoWg  iwpUsA  to 
^■*™^*"*  for  a  loaa  to  be  made  by 
<efeaaaa<  pexsoaaUr  and  agreed  to 
ps.7  him  a  commlsaion  therefor,  and 
defendant  made  the  loan  personally, 
plaintiff  was  liable  for  the  commls- 
■ion.  Bruce  v.  Bevls,  58  Wash.  fi47, 
10«  P  129. 

as.  Guidettl  V.  Tuotl,  62  Misc. 
<S7  mem,  102  NTS  499  (holding  that, 
where  brokers  who  procured  the  sale 
of  land  secretly  obtained  an  Interest 
In  the  transaction  hostile  to  their 
principal,  he  was  entitled  to  recover 
the  commissions  paid  them):  Texas 
Brokerase  Co.  v.  Barkley,  62  Tex. 
Civ.  A.  486,  128  8W  411. 

87.  Colo.— "Flnnerty  -t.  Frits,  E 
Colo.  174. 

Ind. — Hammond  v.  Bookwalter.  12 
Ind.  A.  177,  19  NE  872. 

Hd.— SlaRle  V.  Russell,  114  Md. 
41S,  80  A  164. 

Minn. — Chrlstlanson  v.  Mllle  Lacs 
Land,  etc.,  Co..  112  Minn.  120,  129 
NW  IBO,  21  L.RANS  E26  and  note, 
AnnCaal912A  200  and  note. 

Nebr. — Jansen  v.  Williams,  86 
Nebr.  869.  66  NW  879,  80  LRA  207. 

14.  Y.— Hess  V.  Oallacher,  64  Misc. 
>5'  117  NTS  960. 

Pa.— Powers  v.  Black,  169  Pa.  163, 
ti  A  133  (holding  that  where  brokers 
who  are  authorised  to  sell  for  a  cer- 
tain price,  by  colorable  sales  to  an 
employee  and  actual  sales  of  part 
of  the  premises,  sell  for  a  much 
larger  price  without  their  principal's 
knowledge,  they  cannot  retain  the 
annailsMon  charged  on  the  color- 
sble  sales  to  the  employee,  nor 
charge  commissions  on  the  actual 
■ales  made);  Mellon  v.  Holland,  1 
WklyNC  86. 

Tex. — Texas  Brokerage  Co.  v. 
Barkley.  60  Tex.  Civ.  A.  466,  128  SW 
4>1;  Ryan  v.  Kahler,  (Ctv.  A)  46  SW 

Bng. — Salomons  v.  Pender,  2  H. 
&  C.  639. 

Alta. — Calgary  Realty  Co.  v.  Retd, 
13  WeatLR  649. 

N.  S.— Fleming  v.  Wlthrow,  88  N. 
S.  492  (so  where  relation  Is  termi- 
nated by  offer  to  buy). 

Qua — Xieooura  v.  Dagenals.  47 
Qua  Super.  1  (exercising  option  to 

[a]   The  eaaeatlal  gnestlon,  in  an 

Action  for  -commissions  for  selling 
■and  for  defendant,  where  the  de- 
fense Is  that  the  broker  was  guilty 
of  bad  faith  and  was  himself  the 
real  purchaser  of  the  land,  in  deter- 
mining defendant's  liability  to  pay 
the   commission,    is    not  whether 

Slalntift  was  in  fact  the  purchaser, 
at  whether  he  was  Interested  In  the 
transaction  adversely  to  his  client. 
Oeldenrath  v.  Schrelner,  127  App. 
IXv.  901  mem.  111  NTS  362. 

[bl  A  taxttsrage  partawshlp  Is 
Ml  MUted  to  atwiwilHona enaMle 


to  a  member  of  the  Una,  although 
the  owner  knew  the  facts.  Neal  v. 
Adklns.  (Tex.  Civ.  A.)  14B  SW  264; 
Edgar  v.  C^key,  (Alta.)  4  DomLR 
460.  21  WestLR  444.  But  see  Byrne 
V.  Jacobs,  (Tex.  Civ.  A.)  168  SW 
8  (holding  that,  where  a  landowner 
lists  his  property  with  plaintiff  and 
defendant,  who  are  then  partners, 
and  defendant  agrees  to  pay  plain- 
tiff a  commission  If  he  can  induce 
the  landowner  to  accept  a  reduction 
of  the  price  so  that  he  can  purchase 
the  land  for  himself,  plaintiff,  having 
induced  the  landowner  to  make  thw 
reduction,  is  entitled  to  hie  com- 
mission. It  not  appearing  that  be 
was  occupying  the  Inconsistent  posi- 
tion of  representing  both  parties, 
for  the  only  claim  fs  made  against 
defendant,  and  the  landowner  has 
not  agreed  to  pay  a  commission  In 
case  the  sale  Is  made  to  a  member 
of  the  firm). 

[cl  A  broker  la  entitled  to  a  eom- 
misslQW,  iwwerer.  (1)  where  a  prin- 
cipal placed  lands  In  his  hands  for 
sale  at  a  certain  price,  and  as  a 
proposed  purchaser  did  not  want  the 
entire  tract  the  broker  induced  his 
employee  to  purchase  the  remaining 
portior  and  the  principal  to  es- 
cape paying  commissions  conveyed 
the  whole  tract  to  the  employee  who 
conveyed  to  the  proposed  purchaser 
his  portion  of  the  land,  the  latter 
assuming  a  proportionate  amount  of 
the  purchase  money.  Bogart  v.  Mc- 
WlllTems,  (Tex.  Civ.  A.)  81  SW  434. 
(2)  A  broker  who  engages  for  a  com- 
mission to  find  a  purchaser  of  land 
at  such  price  as  may  be  agreed  on 
between  the  purchaser  and  the  ven- 
dor, and  then  becomes  himself  the  pur- 
chaiser  In'  whole  or  In  part,  the  vendor 
accepting  him  as  such,  may  recover 
the  commission;  and  the  fact  that  In 
effecting  the  sale  the  broker  has 
acted  in  fraud  of  hie  copurchaser 
will  not  affect  his  right  to  the  com- 
mission as  against  the  vendor. 
Grant 'v.  Hardy,  38  Wis.  668.  (8) 
Where  a  prlnelpal,  after  employing 
a  broker  by  parol  to  sell  land  at  a 
certain  price,  gave  him  a  certain 
written  option  to  purchase  for  him- 
self, and  the  broker  procured  a  pur- 
chaser at  the  price  named,  but  the 
principal  refused  to  convey  to  him, 
and  the  broker,  exercising  his  option, 
took  a  conveyance  to  himself,  and 
then  oonveyed  to  the  purchaser,  the 
broker  was  entitled  to  the  commis- 
sion specified  In  the  parol  contract 
of  employment.  Rlemer  v.  Rice,  88 
Wis.  16,  69  NW  460.  (4)  Where  a 
corporation  was  employed  to  procure 
aNPurchaaer  of  realty  and  was  given 
the  option  to  purchase,  which  op- 
tion was  exercised  within  sixty  days 
after  the  agreement  and  negotiations 
with  a  third  person  who  desired  to 
buy  had  begun,  but  acta  of  the 
offlcers  of  the  corporation  in  convey- 
ing to  such  person  at  an  advance 
were  done  under  the  mistaken  belief 
that  the  same  were  proper.  althouKh 
they  failed  to  notify  the  owner  of  the 
facts,  they  were  not  deprived  of  a 
stipulated  commission  for  procuring 
a  purchaser,  although  they  must  ac- 
count to  the  owner  for  the  profits 
made  on  resale  to  such  third  person. 
Neighbor  v.  Pacific  Realty  Assoc., 
40  Utah  610,  124  P  520,  AnnCasl914D 
1200  and  note. 

[d1  A  oranrohassr  of  real  estate, 
notwithstanding  the  relation  of  con- 
fidence between  the  purchEuers,  may 
recover  commission  from  the  seller 
of  such  real  estate^  earned  before 


he  became  associated  with  the  other 

Surchasers.    Oonnlejr  v.  Alexander, 
Ky.  Op.  46. 

88.  Ark.— Tegarden  v.  Big  Star 
Zinc  Co.,  71  Ark.  177,  78  SW^989. 

Colo.-~Leyy  v.  Spencer,  18  Colo. 
622.  88  P  41^  S6  AmSR  808  (holding 
further  that  validity  is  not  given 
to  such  an  agreement  by  the  fitet 
that  the  brokers  acted  as  mere  mid- 
dlemen and  that  the  sale  was  effected 
by  the  principals  themselves  and  at 
the  valuation  that  each  had  set  on 
bis  property  with  his  broker). 

III.— Bge&ad  v.  StAeffler,  189  IlL 
A.  428. 

Mass.— Qulnn  v.  Burton,  195  Maaa 
277,  81  NS  267  [dlst  Alvord  v.  Cook, 
174  Mass.  120,  ff4  NE  499]. 

Mo.— Corder  v.  O'Neill,  107  Uo. 
632,  106  SW  10;  Norman  v.  Roaeman, 
69  Mo.  A.  682. 

N,  T. — Oarrlgues  Co.  t.  Interna- 
tlonal  Agricultural  Corp.,  168  Mm. 
Dlv.  877.  144  NTS  982. 

Okl.— Plotner  v.  Chlllson,  21  Okl. 
224.  96  P  776,  129  AmSR  776. 

Tex.— Armstrong  v.  O'Brien,  88 
Tex.  626.  19  SW  868:  Seott  v.  KslMk 
62  Tex.  Civ.  A.  168,  164,  180  SWM 
[ouot  Cyo]. 

wash. — Shepard  v.  Hill,  8  Wash. 
606,  34  P  1E9. 

B.  C. — Globe  Realty  Co.  v.  Martin- 
dale,  18  B.  C.  220,  IS  DomLR  216, 
24  WestLR  818. 

See  Ross  v.  Carr,  16  N.  M.  17,  108 
P  307  (holdlne  that  It  Is  no  defense 
to  an  action  for  commissions  on  a 
sale  of  land  that  the  broker  agreed 
with  third  persons  that  they  sbovld 
all  endeavor  to  make  a  sale,  and 
would  divide  the  commission  In  the 
event  thereof). 

fa]  An  agreement  between  a 
brekeg  and  the  manager  of  Us  pilar 
otpal  to  divide  commissions  to  be 
received  by  the  broker  on  a  sale  of 
the  princlpars  real  property,  al- 
though without  the  knowledge  of  the 
principal.  Is  no  bar  to  the  right  of 
the  broker  to  recover  his  commls- 
sions  In  case  a  eale  .  ia  effected. 
Minor  V.  Moyle,  19  Man.  707,  709 
[cit  Cyc]. 

89.  Dearlng  v.  Sears,  8  NTS  81. 
[al    Where  an  agreement  between 

a  nrofcsr  and  <me  aotlng  for  tlie  pKt- 
ekaser  to  divide  otnnialssloBS  la  dls- 
elosed  (1)  to  the  owner's  agent  at 
the  time  of  the  broker's  employment. 
It  win  not  bar  a  recovery  by  the 
broker  against  the  owner.  Sullivan 
v.  Tufts,  203  Mass.  166.  89  NE  239. 
(2)  An  agreement  by  broker  repre- 
senting one  of  the  principals  to  an 
exchange  of  land  to  pay  the  broker 
representing  the  other  principal  a 
commission  is  not  unenforceable 
against  public  policy,  where  the 
principal  of  the  broker  who  was  to 
receive  the  commission  knew  of  the 
afrreemenL  Burck  v.  Wynn,  (Tex. 
Civ.  A.)  168  SW  49. 

90.  Scott  V.  Kelso,  tt  Tex.  ClT. 
A.  168,  130  SW  610. 

91.  Thorne  v.  Berth,  114  NTS 
900. 

n.  Colo.— Soott  T.  Lloyd.  18  Colo. 
401,  86  P  788. 

Mo. — ^Lemon  t.  Lloyd,  46  Ho.  A. 
462. 

N.  T.— Porat  v.  Farmer,  21  Misc. 
64.  46  NTS  902. 

Tex. — Chase  v.  Veal,  82  Tex.  888, 
IS  SW  697;  Stephens  v.  Tomllnson, 
(Civ.  A.)  88  SW  304. 

Wash. — Lawler  v.  Armstrong,  68 
Wash.  664,  102  P  778. 


Mali.— Miner  v.  Moyle,JJ  Man.  707, 
Ont— Hunt  v.  Bmestfrat,^iI.Oni^ 
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71]  5.  As  Affected  by  NecUgence.  Althoof^ 
a  broker  finds  a  person  who  is  willing  to  buy  on 
the  terms  imposed  by  the  principal,  yet  he  is  not 
entitled  to  a  commission  if  the  trade  fails  through 
his  negligence."'  So  a  broker  who  is  guilty  of  n^- 
ligence  in  selling  or  exehangiiig  property,  as  a 
result  of  which  the  principal  is  injured^  eannot  re- 
cover compensation. 

72]  6.  Bight  to  Compensation  Other  Than 
Oomnussion"" — a.  In  OeneraL  A  broker  may  be 
entitled  to  compensation  other  than  a  commission. 
Thus  a  broker  employed  to  find  a  purchaser  may  be 
entitled  to  the  reasonable"  or  agreed"^  value  of 
services  rendered  under  the  contract  of  employ- 
ment, althou|^  he  does  not  effect  a  sale  bimseU, 


and  even  though  no  sale  is  effected."  Thos  a  revo- 
cation of  the  broker's  authority  before  the  trans- 
action about  which  he  is  employed  is  oonsanunated 
does  not  affect  his  right  to  recover  for  services 
already  rendered  and  through  which  the  transactiou 
is  ultimately  accomplished  |^  and  it  has  been  held 
that  an  agent  employed  to  seU  land  may,  on  his 
authority  being  revoked,  recover  on  a  quantmn 
meruit  for  bis  services  in  attempting  to  selL' 

73]  b.  Reimbursement  of  Adrances,  Expenses 
or  Losses.'  A  broker  is  ordinarily  entitled  to  re- 
imbursement and  to  indemnity  for  expenses,  losses, 
and  liabilities  incurred  by  him  on  behalf  of  his 
principal'  If  the  principal  fails  to  deliver  property 
Thieb  the  broker  has  sold  pursuant  to  the  contract 


L.  632.  7  OntWN  IB,  2S  OntWR  789, 
7  OntWN  488. 

But  see  Hobart  v.  Sherburne,  66 
Minn.  171,  68  NW  841  (holding  that 
a  rental  agent  who  agreed  to  divide 
his  commission  with  the  prospective 
leasee  to  Induce  fhe  latter  to  take 
the  premises,  and  at  the  request  of 
the  lessee  tried  to  induce  his  prin- 
cipal to  reduce  the  rental,  while 
concealing  from  him  his  relations  to 
the  lessee,  was  not  entitled  to  a  com- 
mission for  procuring  the  leasee). 

S3.    Fisher  v.  Dynes,  62  Ind.  848. 

Measure  of  o«r«  n^nixed  see 
supra  !S  36,  S7. 

04.  Stuart  v.  Stumph,  126  Ind. 
S80,  26  NE  653  (where  the  broker 
failed  to  sell  for  the  best  price  ob- 
tainable); Ballentine  v.  Mercer,  130 
Ho.  A.  605,  109  SW  1087;  Harkneas 
V.  Brisco,  47  Mo.  A.  196  (holding  that 
where  defendant  employed  plaintiff 
to  examine  the  title  to  certafn  prop- 
erty, and  If  unencumbered  to  nego- 
tiate for  the  same  in  exchange  for 
defendant's  property,  the  fact  that 
plaintiff  failed  to  discover  an  en- 
cumbrance on  one  of  the  parcels,  be- 
cause of  which  It  was  lost  by  de- 
fendant, will  defeat  an  action  on 
defendant's  note  given  plaintiff  for 
his  commissions,  without  proof  of 
the  value  of  the  parcel  Icat). 

96.  BuuagH  for  loM  of  oonqym- 
Mtlon  see  supra  |  23. 

Bat*  or  unount  of  oompuiution 
see  infra  JS  77-80. 

Bight  OX  aolulv*  agent  to  oom- 
pvuatloB  wlier*  lale  Is  effeotod  1>7 
owner  see  infra  i  101. 

»6.  Del.— Tebo  v.  Weld.  92  A  876; 
Hawkins  v.  Chandler,  8  Houst.  Cr. 
434,  32  A  4G4. 

111. — Close  V.  Browne,  230  111.  228, 
82  NB  629,  13  LRANS  634;  Pretzel 
V.  Anderson,  162  111.  A.  S38:  Blester 
V.  Evans,  B9  111.  A.  181. 

Ind. — New  Kanawha  Coal,  etc.,  Co. 
V.  Wright,  163  Ind.  629,  72  NE  550. 

Kan. — Little  v.  Liggett,  86  Kan. 
747,  121  P  1125,  40  LRANS  39  (hold- 
ing that,  where  an  agent  employed 
to  efTect  a  loan  Is  prevented  from 
an  attempt  to  complete  the  transac- 
tion by  the  refusal  of  the  employer 
to  accept  the  loan,  he  can  recover 
the  reasonable  value  of  his  serv- 
ices). 

Minn. — Sperry  Realty  Co.  v.  Mer- 
rlam  Realty  Co.,  128  Sllnn.  217.  150 
NW  786  (holding  that  where,  through 
the  owner's  fault,  the  sale  is  not 
completed,  the  broker's  commission 
Is  ihe  value  of  his  services,  and  not 
the  difference  between  the  stipulated 
price  and  the  price  named  tn  the 
contract  with  the  purchaser). 

Nebr. — Clark  v.  Davles,  88  Nebr. 
67,  129  NW  165;  HcMurtry  v.  Madi- 
son. 18  Nebr.  291.  2E  NW  86. 

N.  T.'—Donald  v.  Lawsoh.  87  NTS 
486. 

Tex. — SchUlts  V.  Zelman,  (Civ.  A.) 
Ill  SW  776  (holding  that  where  a 
broker  contracted  to  sell  land  at  a 
specified  price  for  an  agreed  com- 
mission of  five  per  cenL  but  a  sale 
was  made  to  the  broker's  purchaser 
by  the  principal  for  less  than  tbe 

erlce  sperlfled  In  the  agreement,  the 
roker  was  not  entitled  to  recover 


the  contract  price,  but  was  only  en- 
titled to  receive  reasonable  compen- 
sation) ;  Alexander  v.  Wakefield. 
(Civ.  AJ  69  SW  77. 

Va. — Paschall  v.  Ollliss.  118 -Va. 
643,  75  SE  2E0.  AnnCasl913E  778 
and  note  (holding  that  a  broker  Is 
entitled  to  reasonable  compensation 
where  he  furnishes  a  purchaser  to 
whom  the  owner  sells  the  land  for 
a  less  price  than  the  broksr  was 
authorized  to  accept). 

Ont. — Adamson  v.  xeager,  10  Ont. 
A.  477  (holding  that  where  defendant 
refused  to  sell  to  a  proposed  pur- 
chaser found  by, plaintiff  the  latter 
was  not  entitled  to  his  full  commis- 
sion as  on  a  sale,  but  the  value  of 
his  services  as  on  a  quantum  meruit 
or  damages  for  defendant's  wrong- 
ful refusal). 

[a]  A  broker  siAj  waive  Us  oon- 
traot  for  oommlmrions  and  sue  for 
the  reasonable  value  of  his  services. 
Peterson  v.  St.  Francis  Hotel  Co., 
61  Wash.  878,  112  P  347. 

[b]  On*  not  enq^ycd  to  pnzelias* 
propertr,  but  singly  to  prooore  an 
option,  and  whose  employer  does 
not  avail  himself  of  the  services 
rendered  to  make  the  purchase.  Is 
only  entitled  to  reasonable  compen- 
sation for  the  services  rendered  in 
procuring  the  option,  and  not  to  the 
same  compensation  to  which  he 
would  have  been  entitled  had  he 
been  employed  to  purchase  Ih©  prop- 
erty. Boardman  v.  Hanks,  18S  Mass. 
655,  70  NE  1012. 

97.  Handy  v.  Van  Cortlandt 
Realty  Co.,  156  App.  DIv.  110,  140 
NYS  1081;  Delaplaine  v.  Turnley,  44 
Wis.  31. 

[a]  WltHdrawal  fe*. — Where  an 
owner  places  land  with  a  broKer  for 
sale,  and  agrees  that  If  he  withdraws 
the  land  before  a  purchaser  Is  pro- 
cured he  will  pay  a  specified  with- 
drawal fee,  a  sale  of  the  property 
by  a  mortgagee  for  a  breach  of  a 
condition  In  the  mortgage  is  not  a 
"withdrawal"  within  the  contract. 
E.  A.  Strout  Farm  Agency  v.  Mc- 
Teer.  Ill  Me,  169,  88  A  411. 

[b1  VaTment  In  land. — A  broker 
employed  to  purchase  land  Is  as 
much  entitled  to  compensation  as 
one  employed  to  sell  land,  although 
It  Is  agreed  that  a  portion  of  the 
purchase  price  shall  be  paid  In  land. 
Roberts  v.  Martin,  IB  Qa.  A.  206,  82 
SE  813. 

[cl   Ohoie*  of  mstlwas  of  •attS' 

faotton. — ^Where  a  rontract  for  a  real 
estate  agent's  commission  reserves 
to  the  prfnelpal  a  choice  between 
two  metncds  of  satisfaction,  and  he 
disables  himself  from  adopting  one, 
he  must  adopt  the  other.  Avery  v. 
Nichols.  96  lUn.  777.  163  P  G67. 

M<  In  re  Breon  Lumber  Co.,  181 
Fed.  909;  Dulaney  v.  Page  Belting 
Co.,  (Tenn.  Ch.  A.)  69  SW  1082. 

•9.  Smith  v.  Anderson,  2  Ida. 
(Hash.)  637.  21  P  412;  New  Kanawha 
Coal,  etc..  Co.  v.  Wright,  163  Ind. 
629,  72  NR  660;  Martin  v.  Holly,  104 
N.  C.  86,  10  SE  88. 

1*  Vincent  v.  Woodland  Oil  Co., 
166  Pa.  402,  80  A  991;  Jaekel  v.  (Cald- 
well, 166  Pa.  266.  2S  A  10«8;  Raeder 
V.  Butler,  19  Fa.  Super.  604;  Aldotis 


v.  Grundy,  21  Han.  569;  Aldous  v. 
Swanson,  20  Man.  101.  See  also 
Simpson  V.  Lamb,  17  C.  B.  603,  84 
ECL  608,  139  Reprint  1218  (holding 
that,  where  the  authority  of  an  agent 
employed  to  sell  on  commission  is 
revoked  by  the  principal  before  the 
sale  has  been  effected,  the  right  of 
the  agent  to  remuneration  for  what 
ha  has  done  In  endeavoring  to  effect 
a  sale  depends  on  the  terms  on 
which  he  was  employed). 

Bevooatlon  of  aataosMgr  as  aflMU 
ing-  zlgitt  to  eoavawMMta  rtanallr 
see  supra  \  64. 

[a]  WlMT*  It  ^p*ani  tliat  the 
r*vooatlon  of  the  agMuv  has  pr»- 
v*at*d  the  broker  from  oonetnolag 
negxrtlatlOBS  whereby  he  might  have 
secured  a  purchaser,  he  la  entitled 
to  compensation  for  the  services 
rendered.  Handle  v.  Bloomfield.  146 
Ky.  421,  142  SW  677. 

S.  B*lmbiizB*m*Bt  as  d*p*nd*B* 
OA  p*rf  omano*  of  duty  to  priaelpal 
see  supra  SI  34-60. 

Bight  to  MlnibtttseaMBt  tvt  aS- 
vanoes  mad*  Im  gamWI»c  tnaaa^ 
tlon  see  generallr  Oamlnr  [zo  Cye 

962]. 

3.  U.  B.— Bailey  v.  Phtllips.  16» 
Fed.  635. 

Cal.— Marshall  v.  Levy,  66  Cel.  236, 
6  P  156. 

Ky. — Little,  etc,  Inv.  Co.  v.  Pigg, 
96  SW  465.  29  KyL  809  (holding, 
however,  that  the  evidence  examined 
justified  a  finding  that  the  broker.  In 
purchasing  stock  on  the  account  of  a 
customer,  did  not  buy  It  under  an 
employment  either  by  the  customer 
or  some  one  authorfKed  to  act  for 
him,  and  he  was  thereby  relieved 
from  any  liability  for  loss,  on  a  sale 
of  the  stock  at  a  loss);  Sawyer  v. 
Taggart,  14  Bush  787. 

Md.-<:over  v.  Smith.  8S  Md.  6». 
34  A  466. 

Masa — Durant  v.  Burt,  98  Mass. 
161. 

Mo. — Carroll  v,  Lemmons,  164  Mo. 
A.  656,  147  SW  1101  (holding  that, 
where  an  applicant  for  a  loan  od 
real  estate  agreed,  in  the  application 
made  to  an  agent  representing  the 
lender,  to  pay  for  an  abstract  of  title 
and  appointed  the  agent  his  attorney 
to  procure  the  loan,  and  the  agent 
ordered  an  abstract,  and  the  ab- 
stractor's account  was  turned  over 
to  the  agent  who  Instituted  in  his 
own  name  suit  therefor  against  the 
applicant  who  refused  to  take  the 
loan,  the  agent  was  entitled  to 
recover). 

N.  T. — Hoblnson  v.  Crawford.  SI 
App.  Dlv.  228.  62  NTS  6««;  Tompkins 
v.  Tysen,  16  EUrb.  466  (holding  that 
a  loan  by  plaintiff  was  not  made  by 
him  as  mortgagee,  but  as  a  broker, 
and  as  a  temporary  advance  to  the 
borrower,  and  that  It  could  be  re- 
covered before  the  date  on  which  the 
mortgage  became  due);  Donald  v. 
Lawson,  87  NTS  486:  Stewart  v. 
Orvis,  47  HowPr  618  (where  It  *p* 

Seared  that  defendant,  a  note  broker, 
ellversd  a  note  to  plaintiff,  also  « 
not*  broker,  for  sals,  and  that  the 
latter  sold  It  to  a  customer,  all  p^r- 
ties  believing  at  the  time  that  the 
drawors  were  solvent,  wh«n  In  net 


For  lata*  oases,  dsmlopmsats  and  ehaagva  in  the  law  see  cumulative  Annotations,  same  titl*, 
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of  employment,  the  broker  may  recoTer  the  amount 
in  which  he  is  obliged  to  answer  to  the  buyer  for 
the  failure  to  complete  the  sale  ;*  or  be  may  go  into 
the  market  and  buy  like  property  at  the  best  price 


at  vhich  he  can  obtain  it,  and  may  hold  the  prin- 
cipal for  any  resulting  loss.''  So  a  broker  may 
recover  from  the  principal  the  amount  of  moneya 
advanced  in  purchasing  stock  for  him;"  and  if  the 


tbey  were  then  Ineolvent,  and  that 
irhen  the  purchaser  learned  such  fact 
he  returned  the  note  and  procured 
from  plmintUX  the  consideration  paid 
for  It,  and  It  was  held  that  defendant 
wu  liable  fo  plaintiff  for  the  amount 
ao  paid).  Compare  Central  Mortg. 
Ca  T.  FarteUo.  118  NTS  4S2  tholdins 
that  a  brokw  who,  tn  consideration 
of  one  hundred  and  twenty  dollars, 
Mrreed  to  procure  a  loan  for  defend- 
»t  la  entitled  to  that  compensation 
onlr  on  procuring  the  loan,  and  Is 
not  entitled  to  the  payment  of  the 
disbursements  Incurred). 

Or. — Bartholomew  v.  Aumack,  25 
Or.  78,  34  P  817. 

Pa. — Armstrong  v.  Blokel,  217  Pa. 
173.  «6  A  226. 

Tenn. — Dulanev  v.  Pare  Beltinv 
Co.,  (Ch.  A.)  59  SW  1082  (holding 
that,  where  a  broker's  commission  Is 
to  be  ijroflts  made  on  a  sale,  and  the 
principal  prevents  him  from  making 
the  Bale  and  earning:  bis  commission 
by  terminating  the  contract  of  em- 

?lo}'nient  after  he  has  spent  money 
or  the  Interest  of  his  principal,  he 
can  recover  on  a  quantum  meruit  for 
the  money  expended,  but  that  he 
cannot  recover  for  money  expended 
for  Ehe  purpose  of  consultation  with 
:hp  principal  regarding  the  contract 
before  It  was  entered  Into). 

Wis. — Lyttle  v.  Goldberg,  181  Wis. 
613.  Ill  NW  718;  Wlger  v.  Carr,  131 
Wia.  684,  111  NW  657,  11  LRANS 
E50.  11  AnnCas  998;  Delaplaine  v. 
Turnley,  44  Wis. '31  (where  a  real 
estate  broker  was  allowed  reimburse- 
ment for  moneys  paid  out  for  ad- 
vertising). 

Eng. — Read  v.  Anderson,  13  Q.  B. 
D  779  (where  a  turf  broker  was 
ftilowed  reimbursement  for  moneys 
paid  out  in  settling  the  bets  of  a 
defaulting  principal);  Broom  v.  Hall, 
7  C.  B.  N.  S.  603,  97  ECL  603.  141 
Reprint  911  (where  a  buying  broker, 
on  his  principal's  default,  unsuccess- 
fnlly  defended  an  action  by  the  sel- 
ler for  breach  of  contract,  and  was 
allowed  reimbursement  from  the 
principal  for  the  costs  paid  In  the 
action);  Marten  v.  Olbbon,  33  L,.  T. 
Rep.  N.  S.  561  (where  a  broker  sold 
prospective  dividends,  calculating 
them  at  a  certain  rate  per  cent, 
and  the  dividends  When  declared 
amounted  to  a  higher  rate,  and,  ac- 
cording to  the  usage  of  the  stock 
exchange,  the  broker  paid  the  pur- 
chaser the  difference,  the  broker  was 
entitled  to  recover  the  difference 
from  the  principal,  although  the  lat- 
ter tiad  instructed  him  not  to  pay  it) ; 
Peppercorne  v.  CHench,  26  L.  T.  Rep. 
N.  S.  656  (where  a  broker  bought 
stocks  for  a  principal  who  failed  to 
liave  the  valid  transfer  registered  on 
the  company's  books,  and  the  broker 
was  allowed  reimbursement  for  the 
amount  which  he  paid  the  seller  as 
Indemnity  against  calls).  See  how- 
ever Gray  v.  Halg,  20  Beav.  219,  62 
Reprint  587  (where  a  charge  made 
by  an  agent  for  the  sale  of  goods 
against  his  principal  for  an  allow- 
ance In  respect  to  warehousemen's 
salaries  was  disallowed,  no  such 
claim  having  been  made  In  the  ac- 
counts for  fourteen  veare). 
See  also  Agency  f|  468-488. 
[a]  ImpMsa  eontfaotw— Tha  em- 
ployntent  of  a  broker  to  buy  or  to 
Mil  a  commodity  for  future  delivery 
Implies  not  only  an  undertaking  to 
indemnify  th«  broker  In  respect  to 
the  necutlon  of  his  agency  but  also 
a  promise  on  the  principal's  part  to 
repay  or  reimburse  the  broker  for 
nch  losses  or  expsndlturea  as  may 
noome  necessary  or  as  may  result 
from  ths  performance  of  the  agency. 
Bailey  Fhllllpa,  16»  Fed.  636. 
^  [b]  mere  a  pifBOlpal  rsrokes  a 
mtiafm  antliorltr,  the  broker  is  en- 
Utled  to  be  relmbtirsed  for  expenses. 
BUe  V.  Kiuiler,  86  Fed.  161.  29  CCA 
17;  Vincent  v.  Woodland  Oil  Co.,  1«6 


Pa.  402,  20  A  991;  Jaekel  v.  Caldwell, 
166  Pa.  266,  26  A  1068;  Hill  v.  Jones, 
162  Pa.  483,  25  A  834. 

[c]  A  Teal  estate  tookef  who  is 
mexeljr  proniJsed  a  oommlsslm  (1) 
is  not  also  entitled  to  be  reimbursed 
for  the  expenses  he  has  Incurred  In 
endeavoring  to  make  a  sale  (Smith 
V.  Lawrence,  98  Me.  92,  B6  A  455; 
Thuner  v.  Kanter,  102  Uich.  69,  60 
NW  299;  McDonald  v.  Ortman,  98 
Mich.  40,  66  NW  1066;  Reynolds-Mc- 
Ginness  Co.  y.  Green.  78  Vt.  28,  61 
A  666;  Church  v.  Wllkenson-Trlpp 
Co..  6S  Wash.  262,  108  F  596,  109  P 
113,  187  AmSR  1059),  (2)  although 
a  recovery  of  the  amount  paid  for 
an  abstract  of  title,  necessarily  pro- 
cured for  the  beneflt  of  his  employer, 
has  been  allowed  (Qultxow  v.  Perrln, 
120  Cal.  266,  62  P.  632;  Wilson  v. 
Clark.  35  Tex.  Civ.  A.  92,  79  SW  649). 

[d]  Zmtj  to  make  saparats  oon- 
traots  for  prlaolpals.! — Where  a  per- 
son instructs  a  broker  to  buy  and  to 
sell  stocks  for  him,  with  the  Inten- 
tion that  he  shall  receive  or  pay  only 
differences,  and  authorizes  the  brbker 
to  pay  losses  for  him,  the  broker  Is 
entitled  to  recover  any  sums  that  he 
has  paid  for  the  principal,  even 
though  he  has  not  entered  Into  sep- 
arate contracts  In  his  behalf,  but  has 
appropriated  to  him  parts  of  larger 
amounts  of  stocks  which  the  broker 
has  bought  as  a  principal,  with  a 
view  to  dividing  them  among  differ- 
ent clients  for  whom  he  has  l>een 
instructed  to  buy.  Ex  p.  Rogers,  15 
Ch.  D.  207  [dlst  Robinson  v.  Mollett, 
L.  R.  7  H.  L.  8021. 

te]  Vnless  a  bargafn  Is  effeotedt 
iroker  cannot  claim  his  expenses 
In  attempting  to  effect  a  bargain. 
Dldlon  V.  Duralde,  2  Rob.  (I>a.)  163; 
Blanc  V.  New  Orleans  Imp.,  etc.,  Co., 
2  Rob.  (La.)  63. 

[f]  Speaal  oontraots. — (1)  In  a 
contract  to  pay  for  the  services  of 
a  real  estate  broker  In  "showing  and 
advertising"  land,  the  term  "adver- 
tising" must  be  construed  as  mean- 
ing the  publication  of  notice.  In  a 
newspaper  or  otherwise,  of  the  fact 
that  the  land  is  foi^  sale.  Darat  v. 
Doom,  38  m.  A.  397.  (2)  If  an  agent 
employed  to  sell  land  was  to  have 
all  the  money  obtained,  over  a  cer- 
tain price,  the  expense  of  getting  rid 
of  an  existing  Hen  on  the  land  must 
be  borne  by  Uie  principal,  not  by  the 
agent.  Wlsehart  v.  Diets,  67  Iowa 
121,  24  NW  758. 

[g]  Whore  a  broker  oazrlea  two 
aoooutts  for  another  broker  and  In 
settlement  charges  a  loss  on  one  ac- 
count against  a  proflt  on  the  other, 
knowing  that  the  account  charged 
against  belongs  to  a  third  person, 
there  is  an  Implied  promise  on  the 
part  of  his  customer  to  pay  such 
third  person:  and  to  protect  the 
broker  from  any  demand  by  reason 
of  the  charge  made  against  his  ac- 
count. Miller  V.  Schloss,  169  App. 
DIv.  704.  144  NTS  996. 

[h]  A  teok«,  vtvwi  an  optloB  (1) 
with  right  to  aeir on  commission,  la 
not  entitled  to  recover  the  amount 
paid  for  the  option  In  addition  to 
commissions  on  a  sale,  although,  had 
he  purchased,  this  was  to  be  applied 
on  the  purchase  price.  Burt  v. 
Stringfellow,  46  Utah  207,  148  P  234. 
(2)  Where  the  owner  of  pronerty 
employs  an  agent,  under  a  oomblnea 
option  and  agency  contract  for  the 
sale  of  such  property  at  a  flxed  price, 
with  the  stipulation  that  the  agent 
shall  advance  moneys  to  keep  up  the 
property  for  the  promotion  of  the 
sale,  a  provision  that.  In  case  the 
sale  Is  effected  by  the  owner  himself, 
such  advances  shall  be  deemed  a  loan 
and  repayable  to  the  agent  is  gov- 
erned, not  by  the  principles  appli- 
cable to  an  option  automatically  end- 
ing at  a  fixed  time  and  Importing 
forfeiture,  but  rather  as  a  loan  con- 
stituting a  debt  due  from  ths  owner 


to  the  agent  Nebraska  Inv.  Co.  v. 
Moresby  island  Lumber  Co.,  19  B.  C. 
341,  17  DomLR  790,  27  WestLR  973. 
6  WostWkly  1040. 

4.  Bailey  v.  Phillips,  169  Fed.  636; 
Hill  v.  Morris.  21  Mo.  A.  256;  Blstare 
V.  Best.  88  N.  y.  627. 

[a]  SlTtdend^Where  an  owner 
of  stock  directs  a  broker  to  sell  it, 
but  after  the  sale  refuses  to  deliver 
the  certificate  until  dividend  la  de- 
clared and  has  accrued  to  him,  and 
the' broker  Is  obliged  under  the  rules 
of  the  stock  exchange,  to  make  gt>od 
the  dividend  to  the  purchaser  out  of 
hla  own  pocket,  the  broker  may  re- 
cover the  amount  thus  paid  from  his 
customer.  Montgomery  v.  Lindsay^ 
44  Pa.  Super.  616. 

[b]  If  foi«ed  osrtlfloates  of  atook 
are  sold  by  a  broker  and  the  prin- 
cipal receives  the  price,  the  broker, 
on  refunding  the  price  to  the  pur- 
chaser, la  entitled  to  recover  therefor 
from  the  principal,  but  he  la  not  en- 
titled to  a  further  sum  which,  by  a 
resolution  of  the  stock  exchange,  he 
was  obliged  to  pay  the  purchaser, 
since  the  principal,  by  placing  the 
stock  In  the  broker's  hands,  did  not 
guarantee  its  genuineness,  and  he 
was  not  bound  by  the  resolution. 
Weetropp  v.  Solomon,  8  C.  B.  846,  66 
ECL  846;  137  Reprint  642. 

[c}  Trans aotloiis  In  broker's  own 
wuno. — (1)  If  a  merchandise  broker 
makes  a  contract  for  the  sale  of  goods 
in  his  own  name  without  express  au- 
thority, he  cannot  recover  damages 
paid  by  him  to  the  purchaser  on  the 
principal's    refusal    to    deliver  the 

roods.  Haas  v.  Ruston,  14  Ind.  A. 
,  42  NB  298.  56  AmSR  288;  Delafleld 
V.  Smith,  101  Wis.  664.  78  NW  170, 
70  AmSR  938.  (2)  The  rule  Is  other- 
wise as  to  stockbrokers.  See  Infra 
notes  6-9. 

5.  U.  S.— Bibb  V.  Allen.  149  U.  S. 
481,  13  set  960,  67  L.  ed.  819;  Bennett 
V.  Covington,  22  Fed.  816. 

Colo. — Bailey  v.  Carnduff,  14  Colo. 
A.  169,  59  P  407  (holding  also  that 
It  Is  no  defense  that  defendant  was 
not  bound  to  deliver  the  property, 
except  on  receipt  of  the  price,  where 
the  brokers  were  not  themselves  the 
purchasers), 

N.  T. — ^Zimmerman  v.  Weber.  135 
App.  Dlv.  428,  120  NYS  483  (holdlr.g 
that,  where  defendant  authorised 
stockbrokers  to  sell  a  certain  amount 
of  stock  at  a  specified  price,  and  the 
brokers  sold  it  In  their  own  names, 
becoming  personally  liable  therefor, 
and  defendant  refused  to  deliver  the 
stock  on  tbe  buyer's  demand,  having 
sold  It  to  others,  and  the  price  had 
risen,  the  buyer  could  buy  the  stock 
on  the  market,  holding  the  brokers 
responsible  for  the  difference  be- 
tween the  price  at  which  they  agreed 
to  sell  and  the  price  paid  for  the 
stock  by  the  buyer,  and  defendant 
would  be  liable  for  such  difference 
to  the  brokers). 

Eng. — Biederman  v.  Stone,  L.  R.  2 
C  P.  604. 

Que. — Morris  v.  Brault,  24  Qus. 
Super.  167. 

8.  Seymour  T.  Bridge.  14  Q.  B.  D. 
460:  Chapman  v.  Shepherd,  L.  R.  2 
C.  P.  228:  Sentance  v.  Hawley,  13 
C.  B.  M.  S.  458,  106  ECL  468,  142 
Reprint  182   (where  a  broker,  em- 

f toyed  to  buy  goods  on  credit,  paid 
or  them  before  the  expiration  of  the' 
credit  in  order  to  obtain  a  discount, 
and  he  was  allowed  reimbursement); 
Taylor  v.  Stray.  2  C.  B.  N.  S.  176, 
89  ECL  176,  140  Reprint  380:  Ames  v. 
Sutherland,  11  Ont.  L.  417.  7  OntWR 
116;  Ames  v.  Conmee,  10  Ont.  L.  169, 
4  OntWR  460.  6  OntWR  89  [app  dism 
12  Ont.  L.  435.  8  OntWR  337]; 
Plewman  v.  Jenkins.  12  OntWR  1083. 

[a]  Anthorltr  to  make  advances. 
—Statements  sent  by  a  broker  to  hls- 
customer  contained  a  printed  notice 
reserving  tbe  right  to  close  trans-v 
actions  when  the  marglna  >fws^es-l-^ 
Digitized  byVjOOS?!* 
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principal  reftues  to  aoeept  the  property  so  bought, 
the  broker  may  sell  it  at  the  best  price  obtainable 
and  may  hold  the  principal  responsible  for  any  re- 
sulting loss/  If  a  broker  pay^  oat  money  for  his 
principal  in  a  settlement  of  differences  in  a  trans- 
action on  a  stock  or  produce  exchange,  he  is  enti- 
tled to  reimbursement  therefor*  If  the  principal 
fails  or  refuses  to  put.  up  margins  on  demand, 
the  broker  may  close  out  the  transaction  by 
buying  or  Belling  to  fulfill  the  principal's  eon- 
traets  and  may  hold  the  latter  for  any  resulting 


loss.*  So  the  broker  may  close  out  the  trans- 
action on  the  principal 's  becoming  insolvent." 
The  amount  of  the  broker's  reoovery  i»  not  lim- 
ited to  the  margins  in  his  faaqds,  unless  there  is 
an  agreement  to  that  effect,^^  but  he  may  recover 
the  full  loss  resulting  from  the  operation;*'  nor  is 
it  limited^to  what  he  has  actually  paid  in  the  prin- 
cipal's behalf »  but  he  may  recoVer  the  amount  for 
whidi  he  is  legally  liable."  A  broker  is  not  enti- 
tled to  reimbarsement  for  losses  sustained  timmgh 
his  failing  to  follow  the  loineipal's  instructions" 


hauated  without  glvlnff  notice.  The 
ouatomer  sent  an  order  to  buy  wheat, 
hut  Inclosed  no  money.  After  the 
purchase  the  customer  sent  his 
check,  and  subsequently,  when  his 
marffin  had  been  exhausted,  volun- 
tarily sent  another  check,  without 
Inqmry  as  to  whether  the  broker  bad 
sold  or  closed  out  the  deal.  Nothing 
was  then  heard  from  the  customer 
for  some  three  months.  It  was  held 
that  the  customer  was  liable  for 
further  margins  paid  by  the  broker, 
since  his  acts  constituted  an  Implied 
authority  to  advance  margins  and  to 
continue  the  deal.  Van  Dusen-Har- 
rinston  Co.  v.  Junreblut,  76  Hlnn. 
S98.  77  NW  870,  74  AroSR  468. 

[b]  VnuiMoiloBa  la  hcoker^  am 
Tiamii   "Whnrr   a-  broker  purchases 

firoperty  on  'change,  without  disclos- 
ag  the  name  of  his  principal,  he  be- 
comes liable  personally  for  the  price, 
and  on  payment  of  the  same  can  col- 
lect it  zrora  his  principal,  unless  the 
latter  shows  payment  to  the  seller 
or  a  release  from  the  broker.  Knapp 
v.  Simon,  96  N.  T.  2S4  [rev  49  N.  T. 
Super.  17];  Knapp  v.  Simon,  8S  N.  T. 
811  [rev  4C  N.  T.  Super.  226].  ' 

[c]  KeaaiM  of  reoowT'-'Where 
brokers,  having  been  ordered  by  a 
person  to  buy  stock  for  him,  buy 
and  pay  for  it,  take  the  oertlflcate  In 
their  own  name,  offer  to  transfer  the 
certificate  to  him.  and  demand  pay- 
ment, and  he  neglects  to  pay,  they 
may  recover  from  him  the  price  Mid 
by  them,  and  not  merely  Uie  differ- 
ence between  that  price  and  the 
market  value  of  the  stock  or  the  day 
of  their  demand.  Gildings  v.  Sears, 
109  Haas.  311. 

'[dl  Veadsr  of  propertj'  and  d*- 
maad  of  uloe. — (1)  A  broker  may 
recover  of  his  principal  for  money 
advanced  In  purchasing  stock  with- 
out tendering  it  to  him  (Bsser  v. 
Linderman,  71  Pa.  76),  (2)  unless 
the  broker  buys  it  In  his  own  name, 
In  which  case  he  must  show  a  de- 
mand for  payment  and  a  transfer  of, 
or  an  Oder  to  transfer,  the  stock 
(Merwln  v.  Hamilton,  18  N.  T.  Super. 
244}. 

[e]  artoppel  to  olafan.  adnuiee^ 
Defendant,  a  stockbroker,  bought 
stock  for  plaintiff,  also  a  stock- 
broker, and  sent  to  him  an  account 
debiting  him  with  only  the  premium 
and  not  with  the  deposit,  although 
defendant  had  paid  both.  Afterward 
defendant  sola  the  same  stock  for 
plaintiff,  and  sent  him  an  account, 
crediting  him  with  a  sum  made  up 
of  both  premium  and  deposit. 
Plaintiff  bought  and  sold  these 
shares  for  his  own  principal,  and 
debited  and  credited  them  at  the 
prices  charged,  as  above,  to  himself 
on  the  purchase  and  sale  by  defend- 
ant. It  was  held  that  defendant  was 
not  precluded  from  charging  plaintiff 
with  the  deposit  on  the  first  trans- 
action. DallB  V.  liloyd,  18  Q.  B.  SSI, 
«4  KCL  631,  lie  Reprint  »67. 

[f]  iT&lawfnl  ose  of  atookv— 
Where,  In  an  action  by  stockbrokers 
for  the  balance  due  on  stock  pur- 
chased by  them  for  defendant,  on  a 
margin.  It  appears  that  plaintiffs  un- 
lawfully hypothecated  the  stock, 
plaintiffs  are  not  entitled  to  recover, 
although  the  customer  suffered  no 
actual  damage,  and  although  such 
hypothecation  of  stock  was  a  com- 
mon usage  among  brokers.  Darr  v. 
Fidelity  TlUe,  eta.  Co.,  848  Pa,  691, 


90  A  8flS;  Sproul  v.  Sloan,  241  Pa. 
284,  88  A  601,  AnnCasl91BB  941. 

7.  Mass. — Marland  v.  Stanwood, 
101  Mass.  470  (holding  further  that 
an  action  to  recover  for  the  loss  Is 
not  barred  by  the  broker's  failure 
to  notify  the  principal  that  he  will 
hold  him  responsible  therefor);  Pu- 
rant  v.  Burt,  98  Mass.  181. 

Mich. — Gregory  v,  Wendell,  40 
Mich.  432. 

N.  T. — Keswick  v.  Rafter,  86  App. 
Div.  608,  64  NTS  860  [aff  166  N.  f. 
6S3.  S»  NB  1124]. 

Eng. — Macoun  v.  Ersklne,  [1901] 
2  K.  B.  493:  Pollock  v.  Stables.  12  Q. 
B.  766,  64  ECL  766,  116  Reprint  1067; 
Baylor  v.  Wilklns,  7  C.  B.  886,  62 
ECL  886,  137  Reprint  861:  Bayllffe 
V.  Butterworth,  1  Exch.  426,  164  Re- 

Krint  181  (the  last  three  oases  so 
oldlng,  although  the  broker  boajght 
In  his  own  name);  Walter  v.  King, 
IS  T.  L.  R  270. 

Ont. — Warren  v.  Forst,  82  Ont.  li. 
441,  17  OntWR  889,  2  OntWN  222. 

[a]  Blsttents  of  rlfbt  to  reoorev. 
— Where  a  broker  fills  an  order  for 
the  purchase  of  8to<^ES,  and  his  prin- 
cipal makes  default,  and  the  broker 
thereupon  rasella  at  a  lose,  it  is 
necessary  for  him,  in  order  that  he 
may  recover  the  amount  of  the  loss 
from  his  principal,  to  show  that  the 
stock  was  aotuaJly  purchased  by  him- 
self, or  by  an  agent  under  his  di- 
rection, at  its  fair  market  price  on 
the  day  of  the  purchase,  and  that  he 
actually  paid  the  purchase  money 
therefor:  that  be  notified  the  prin- 
cipal of  the  purchase  and  requested 
him  to  receive  the  stock  and  to  pay 
the  price  paid  for  It;  that  at  the  time 
of  this  notice  h«  was  in  a  condition 
to  deliver  the  stock,  by  having  the 
stock,  or  other  proper  Indicia  of 
title,  actually  In  hand  or  in  the  hands 
of  his  agent:  that  on  the  failure 
of  the  principal  to  receive  the  stock, 
he,  after  a  reasonable  time  and  no- 
tice to  that  effect  to  the  prlncltHd, 
directed  it  to  be  sold;  and  that  it 
was  sold  by  his  agent,  either  at  pub- 
lic sale  in  market  overt  or  at  a  sale 
publicly  and  fairly  made  at  the  stock 
exchange,  a  stock  board  or  by  a  board 
of  brokers,  where  such  stocks  are 
usually  sold,  at  a  fair  market  value 
on  the  day  of  sale.  Rosenstock  v. 
Tormey,  32  Md.  169.  8  AmR  126. 

[b]  Vottee  of  the  resale  (1)  must 
be  given  to  the  principal.  Rosen- 
stock  v.  Tormey,  38  Md.  169,  3  AmR 
12S.  (2)  The  notice  of  sale  is  not 
insulllcient  for  failing  to  state  the 

flace  of  sale,  where  such  stock  was 
or  sale  only  at  the  New  York  stock 
board,  and  the  principal  had  knowl- 
edge of  the  fact.  And  where  the 
notice  of  sale  was  given  by  letter, 
handed  to  the  postmaster  at  the 
broker's  post  offlea,  who  Inclosed  it 
to  the  postmaater  at  the  post  office 
of  his  customer,  stating  that  the 
writer  requested  that  he  would  note 
Us  delivery  to  the  person  addressed. 
It  was  binding  on  the  cnatomer,  al- 
thou^  not  received  by  him  by  rea- 
son of  his  failure  to  call  at  the  post 
office  until  after  the  day  of  sale. 
Worthlngton  v.  Tormey,  34  Md.  182. 

[c]  A  transfer  of  atook  to  the 
pwuiaser  os  the  books  of  the  «or> 
po ration  whose  stock  is  purchased  is 
not  necessary  to  make  the  purchaser 
liable  for  a  loss  from  decline,  where 
there  was  an  actual  purchase  by  the 


broker.  Van  Dusen-Harringrton  Co. 
V.  Morton,  16  Man.  222. 

&  Bartlett  V.  Smith,  13  Fed.  263, 
4  McOary  388. 

8.  Bibb  V.  Allen,  149  U.  S.  481.  11 
set  960,  87  ed.  819;  Ferin  v. 
Parker,  126  III.  801,  18  NE  747.  9 
AmSR  671.  2  LRA  886;  Gregory  v. 
Wendell,  40  HIch.  482-  Knowlton  v. 
Fitch,  62  N.  Y.  288;  Knickerbocker 
V.  Gould,  26  NYWklyDlg  648  [aff  115 
N.  Y.  683,  22  NE  673].  See  also  supra 
Si  49,  60. 

[a]  A  broker  mvat  gtr*  nis  pxln- 
el|^  veasoaahle  swtioe  (1)  to  fur- 
nish the  requisite  margina  before  he 
can  close  out  the  latters  account  for 
lack  of  margins  and  hold  him  liable 
for  the  loss  (Perln  v.  Parker,  17  111. 
A.  169  [aff  126  111.  201.  18  NB  747.  9 
AmSR  571.  2  LRA  336];  Minor  v. 
Beverldge,  <7  Hun  1.  21  MYS  691 

5 rev  on  other  grounds  141  N.  Y.  399, 
6  NE  404.  38  AmSR  804]>,  (S)  In  the 
absence  of  a  stipulation  waiving  no- 
tice (Robinson  v.  Crawford,  SI  App. 
Div.  328,  62  NY8  660). 

[b]  Agveement  to  oarrr  stoofes 
uwU  MtUlBff  dar^Where  tna  broker 
agrees,  for  a  good  oooslderatlon,  that 
the  atotdts  shall  not  be  sold  before 
the  next  settling  day,  he  loses  his 
right  of  indemnity  agalnat  the  prtn* 
clpal.  If  before  that  day.  in  breach 
of  his  contract,  ha  wrongfully  sells 
the  stocks.  Ellis  v.  Pond.  [1898]  I 
Q.  B.  426. 

10.  Laoey  v.  Hill,  L-  R  18  Bq. 
182,  8  KRC  619. 

11.  Zell  V.  Corkran,  21  Del.  312. 
60  A  699  (holding  that,  where  by  the 
agreement  the  customer  is  not  to  be 
liable  for  any  loss  beyond  the 
amount  of  the  cash  he  deposits  from 
time  to  time  in  the  hands  of  the 
broker,  the  broker  Is  not  entitled  to 
recover  a  balance  claimed  to  be  due 
from  stock  transactions;  and  that, 
where  under  such  an  agreement  the 
stock  was  to  be  bought  and  sold  for 
the  customer  Just  as  If  the  broker 
was  dealing  for  himself  and  the  cus- 
tomer Is  not  to  suffer  any  loss  under 
such  transaction,  the  broker  cannot 
recover).  Compare  Stewart  v.  Scb&ll. 
66  Md.  289,  4  A  399,  67  AmR  117 
(holding  that  in  the  buying  and  sell- 
ing of  stocks  on  margins  under  the 
law  of  Pennsylvania,  the  brokers 
employed  to  conduct  such  transac- 
ttons  are  regarded  as  being  engaged 
in  wagering  contracts  whlim  the  law 
of  that  state  does  not  recognise,  and 
they  cannot  recover  In  assumpsit  for 
services  rendered  or  for  moneys  ex- 
pended In  excess  of  the  margin, 
where  the  bona  fides  of  the  trans- 
action shows  them  to  have  been  of 
a  wagering  nature). 

18.  Morris  T.  Brault.  24  Qoe. 
Super.  167. 

13.  Lacey  v.  Hill,  U  R.  II  Eq. 
182.  2  ERG  611. 

[a]   Aataal  payment  asis— sry-- 

But  to  entitle  a  broker  to  recover 
from  his  principal  for  adw>cM 
made  on  purchases  in  order  to  close 
his  deals  In  a  grain  speculation  there 
must  be  evidence  of  payment  by  the 
broker,  the  mere  fact  that  under  tbe 
contract  or  rules  of  the  board  « 
trade  he  was  liable  therefor  beinf 
no  evidence  of  payment.  Ware  t. 
Heiss,  133  Iowa  286,  110  NW  694. 

14.  Boyd  v.  Terkes.  26  111.  A  681; 
Norden  v.  Duke,  lit  App.  Div.  IH. 
lis  NTS  494  [aff  1»S  N.  f.  662  mem. 


For  later  oasas,  developments  and  AaagM  In  the  law  see  oumnlative  Annotations,  sa^^a  title, 
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or  for  ezpeiUM  inenrred  by  him  beyond  tb«  limits 
of  his  authority,"  in  the  abaenee  of  ratifieation"  or 
vtoppel.^*  A  priimpal  not  in  defanlt  is  not  liable 
for  a  Ion  Tesolting  from  the  traniaetion'a  bong 
dosed  ont  before  the  settling  day,  on  the  broker's 
beetmiinff  a  defaulter  on  the  euuwnge,**  nnlesa  he 
ratifies  Uie  elosinr  of  the  aeeonnt  before  the  settjing 
day."  The  broker  eannot  elaim  nimbnraement, 
where  the  transaetkm  in  qneatum  waa  fletitioos  and 
no  aetnal  purchase  or  sale  was  effeeted.*"  So,  if  a 
broker  having  n^tiated  a  time  option  eontraet  for 
his  prineipal  eaxwela  it  before  maturity  by  setting 
off  against  it  owtracts  held  by  him  on  the  other 
side  of  the  market,  without  substituting  some  per- 
son  for  the  one  frcnn  or  to  whom  be  may  have  pur- 


ehased  or  sold  originally,  he  eannot  recover  of  the 
prineipal  losses  subsequently  sustained  in  the  oper^ 
ation.^  A  broker  is  not  bound  to  realise  on  col- 
lateral deposited  with  him  by  his  prinei|ul  as 
security  before  suing  tm  an  aecount  against  ttie 
prine^iwl.'? 

[i  74]  7.  Oowwisshm  on  Traiisacttoii  Effected  by- 
Priiuipal  Unaided  Ity  Broker."  Unless  «the  broker 
is  given  the  ezelnsive  ri|^t  to  aot,^  one  eiiq>Ioying 
a  broker  to  sell  or  to  lease  propwty  may  notwith- 
standing negotiate  a  aale  txt  a  lease  himself,  and  if  - 
he  does  so  without  the  agency  of  the  broker,  and  be- 
fore the  latter  has  procured  a  pnrehaser  or  a  lessee., 
he  is  not  liable  to  the  looker  for  a  eommission,'* 
provided  such  sale  or  lease  is  not  made  in  bad  faith 


IZ  NB  1094  m«zn]  (holdlna  th&t  d«- 
fendant  in  a  settl«ment  of  cotton 
tnuisaetlons  la  not  liable  to  bla 
brokers  for  a  loss  rmresentad  br  th« 
difference  between  ute  market  price 
Tben  be  directed  them  to  buy  and 
th  blffher  price  at  wblch  they 
faooght);  Knowlton  v.  Fitch,  4S  Barb. 
SS3  Irev  on  the  (acta  B2  N.  T.  28S1: 
Johnsrai  T.  Kearley,  [IBOS]  t  K.  B. 
S14. 

[a]    Vhe  teokeir  eaavot  zeeorer 

where  the  damages  sustained  by  the 
customer  by  the  broker's  violating 
his  InstructlonB- are  eqtial  to  or  In 
excess  of  the  balance  claimed  by  the 
broker.  Zell  v.  Corkran,  21  Del.  S12, 
SO  A  699  (holding  that  where,  under 
the  agreement,  the  coatomer  has  the 
right  at  any  time  when  his  margins 
coupled  with  the  market  value  of  the 
stock  held  by  the  broker  are  euffl- 
cient  to  save  him  from  loss  to  order 
the  Bale  of  the  stocks  then  on  hand, 
and  the  customer  orders  such  a  sale 
at  a  time  when  such  condition  exists, 
snd  the  broker  falls  to  comply  there- 
with, and  from  such  failure  uie  cus- 
tomer suffers  damage  equal  to  or  In 
excess  of  the  balance  claimed  by  the 
broker,  the  latter  cannot  recover). 

IS.  Park  V.  Hogle,  124  Iowa  98, 
»  KW  185:  Bobbins  v.  Maher,  14  N. 
D.  »8,  108  NW  7E6  (holding  that 
advanoes  on  contract  taken  In  own 
name  without  authority  were  not  al- 
lowed) ;  Carpenter  v.  Homsen,  92 
Tta  449.  66  NW  S02T,  66  NW  692. 

la  Sentance  v.  Hawley,  18  C.  B. 
N.  S.  4S8,  10<  BX:L  4B8,  148  Reprint 
182. 

IT.  Marland  v.  Stanwood,  101 
Kasa  470. 

18.  I>uncan  v.  Hill,  L.  K.  8  Bxch. 
142.  But  see  Williams  v.  Aronl,  86 
La.  Ann.  lllE  (holding  that,  where 
a  person  contracts  with  a  cotton 
broker  for  future  delivery  with  spe- 
cial reference  to  the  rules  of  the 
New  Orleans  exchange,  and  the  con- 
tract Is  closed  out  under  such  rules 
by  the  broker's  failure  before  Its  ma- 
turity, the  latter  may  recover  from 
the  person  so  contracting  the  amount 
sctuaily  disbursed). 

[a]  If  no  loss  aoomss  to  the  prln- 
etpal  by  the  closing  of  the  transac- 
tion before  the  settling  day,  he  is 
bound  to  Indemnify  the  broker  for 
moneys  expended  In  the  purchase  of 
stocks  for  falm.  Lacey  v.  Hill,  L.  R. 
IS  Eq.  182,  2  BRC  619. 

19.  Hartas  v.  Ribbons,  22  Q.  B.  D. 
2S4  [dlst  Duncan  v.  HIU,  L.  R  8 
Bxd).  242]. 

M.  Xr-^ — Butcher  v.  Krauth,  14 
Bush  718  (holding  that,  when  a 
broker  Is  directed  to  buy  or.  to  sell 
for  account  of  hia  principal,  his  duty 
la  to  buy,  from  or  to  sell  to  third 
persons,  and  he  cannot  recover  from 
,  Bis  principal  for  advances  made  on 
Mceunt  of  transactions  where  orders 
tot  purchases  and  sales  were  not  ax- 
Mated  by  the  making  of  actual  con- 
tncts  with  third  persons,  but  where 
wders  for  punAsses  and  sales  by 
enstomera  were  offset  against  aaeft 
ether). 

La— Dldlon  v.  Duralde.  2  Rob.  163. 
.  N.  T.— Tuell  V.  Paine,  89  Misc.  712, 
It  NTS  SIS  (holdlnar  also  that,  where 
K  broker  beinv  ordered  to  pnrohaas 


stocks  nersr  pnrcihasas  tham,  the 
customer  is  axouaed  from  demanding 

them). 

Bng,— Skelton  v.  Wood,  71  L.  T. 
Rep.  N.  8.  «ie  (holding  that  a  broker 
is  not  entitled  to  reoover  ditterencss 
on  stock  which  he  purports  to  carry 
over  on  his  principal'*  behalf,  where 
there  Is  no  existing  contract  between 
the  broker  and  any  third  person 
available  for  the  principal  at  the 
time  the  differences  arise). 

Can. — Beamish  v.  Richardson,  49 
Can.  S.  C.  696  [allowing  app  23  Man. 
SOS];  Butler  v.  Hurphy,  41  Can.  S. 
C.  618  [allowing  app  18  Man.  lllj. 

Que. — Forget  v.  Baxter,  IS  (Jue. 
Super.  104. 

[a]  Xowersr,  a  iwoker  nay  *e- 
oover  the  differenee  In  the  price  of 
stock  purchased  for  a  customer  and 
the  amount  at  which  It  was  sold  on 
the  latter's  refusal  to  accept  it,  al- 
though he  has  not  actually  paid  the 
money  for  the  stock,  where  his 
agents  who  made  the  purchase 
bought  on  his  credit  and  held  him 
liable  for  the  price.  Worthlngton  v. 
Tormey,  84  Ud.  182. 

ai.  Hlgglns  V.  McCrea,  116  U.  S. 
671,  6  SCtl6?,  29  ed.  764;  Kent  v. 
WoodhuU,  66  N.  Y.  Super.  311,  13 
NYSt  819.  * 

S9.  De  Cordova  v.  Bamum,  ISO  N. 
Y.  616,  29  NB  1099,  27  AmSR  688. 

8S.  VeMUatlou  Olxeet  itSlh  pxlat- 
olpal  see  Infra  I  99. 

04.  See  Infra  |  101. 

as.  U.  S. — Carey  v.  Johnson,  208 
Fed.  682,  122  CCA  79;  Cleveland- 
Cllffs  Iron  Co,  v.  Gamble,  20l  Fed. 
829,  118  CCA  567. 

Ala. — Smith  V.  Sbarpe,  162  Ala. 
433,  60  S  381,  116  AmSR  62. 

Ark. — Massey  v.  Southern  Land 
Co.,  174  SW  631:  Bill  v.  Jebb,  66  Ark, 
674,  18  SW  1047  (so  holding,  al- 
though the  broker  produces  a  pur- 
chaser after  a  sale  by  the  owner). 

C^.— Waterman  v.  Boltlnghouse, 
82  CaL  669,  23  F  196;  Dolan  v.  Scan- 
Ian.  67  Cal.  261;  Collom  v.  Roos,  26 
Cal.  A.  78,  142  P  868;  Dreyfus  v. 
Richardson,  20  Cal.  A,  800,  120  P  161. 

Colo. — Rankin  v.  Cardillo,  38  Colo. 
216,  88  P  170;  Anderson  v.  Sraythe, 
1  Colo.  A.  268,  28  P  478. 

Conn.— Hungerford  v.  Hicks,  89 
Conn.  269. 

DoL— Tebo  v.  Weld,  92  A  876. 

D.  C. — Clssel  V.  Hayden,  41  App. 
477;  Sechrlst  v.  Atkinson,  81  App.  1. 

Ga. — Doonan  v.  Ives,  78  Ga.  295; 
Moore  v.  May,  10  Ga.  A.  198,  73  SE 
29;  Humphries  v.  Smith.  6  Ga.  A. 
340,  63  SE  248. 

111. — Doggett  V.  Greene,  254  111. 
134,  9S  NE  219,  AnnCa8l913B  1166 
[rev  168  III.  A.  869];  Dannewlt*  v. 
Miller,  179  lit.  A.  186;  Bryant  v. 
Palmer,  171  111.  A.  213;  Curtis  v. 
Wagner,  98  111.  A.  346. 

Ind. — Stewart  v.  Murray,  92  Ind. 
543,  47  AmR  167. 

Iowa.— HcPlke  T.  Shrer.  188  Iowa 
149.  160  NW  52;  CttOk  v.  Whiting,  122 
NW  886  (in  the  absenca  of  a  showing 
that  the  sale  waa  made  in  fraud  of 
the  broker's  rights);  Tracy  v.  Rad- 
eke,  141  Iowa  187,  111  NW  626  (hold- 
ing that  a  contract  with  a  real  estate 
broker  which  atlpulates  that  the 
brokar  wUl  vas  hla  bast  •flEorta  to 


get  a  buyer,  and  that  the  owner  will 
aid  in  every  way  possible  and  show 
the  ftirm  free,  doss  not  deprive  the 
owner  of  the  right  to  sell  the  prem- 
Isas,  and  the  owner  selling  them  to 
a  pundiaser  procured  by  himself  Is 
not  liable  for  the  eommlsslon): 
Brooke  v.  Byrnes,  133  Iowa  597,  llO 
NW  1028;  Traonr  v.  Abney,  182  Iowa. 
308,  98  NW  121;  White  v.  Benton, 
ISl  Iowa  864,  96  NW  876. 

Kan. — Helling  v.  Darby,  71  Kan. 
107,  79  P  1078  (where  a  broker  pro- 
cured a  purchaser  but  did  not  notify 
the  principal  thereof  until  after  the 
latter  had  sold  to  another  person). 

Ky. — Allen  v.  Hodge,  106  SW  265, 
32  KyL.  609;  Tamplet  v.  Saffell,  16 
KyL  94. 

— Junk  V.  Golden  Ranch  Sugar,  ' 
etc.,  Co.,  122  La.  794,  4S  S  267;  Bren- 
nart'  v.  Ansley,  8  La.  A;  (Orleana) 

Mich. — Crawford  v.  Ctcotte.  188 
Mich.  269,  162  NW  1066. 
„  Minn.— Wright  v.  Walte,  126  Hlnn. 
116.  148  NW  60;  Dola  v,  Sherwood. 
41  Minn.  636.  48  NW  569,  16  AmSB 
781.  6  LRA  720. 

Miss.- Jayne  v.  Drake,  41  8  872. 

Mo.— Hurxthal  v.  Dalby,  188  Ho. 
A.  638,  163  SW  1066. 

Mont. — Shober  v.  Blackford.  46 
Mont.  194.  127  P  329;  Laux  v.  Hogl. 
46  Mont.  446,  123  P  949. 

,r'^?5E  "rJSi-«*''*''  Snlvely.  73  Nefer. 
36,  102  NW  77;  Buck  v.  Hogeboom. 
3  Nebr.  (Unoff.)  868,  90  NW  681. 
??*«*'P'^*y**"  Tubbs  V.  Mackintosh, 
31  Nebr.  238,  47  NW  854. 

N.  Y.— McClave  v.  Paine,  49  N.  T. 
661,  10  AmR  481  faff  82  N.  T.  Super. 
407,  41  HowPr  140J;  Sutphen  v.  U. 
3.  Trust  Co.,  148  App.  Dlv.  828,  127 
NYS  637;  Parkhurst  v.  Tryon,  184 
App.  Dtv\  848,  119  NYS  184;  Etting- 
hoff  v.  Horowlts,  115  App.  Dlv.  B7I, 
100  NTS  1002;  Lord  v.  Cltlxens' 
Steamboat  Co.,  106  App.  Dlv.  610 
mem,  94  NYS  98;  Brown  v.  Snyder, 
67  App.  Dlv.  418,  68  NTS  224;  Chilton 
v.  Butler,  1  E.  D.  Smith  150:  Scherer 
V.  Colwell,  48  Miac.  390,  87  NYS  490; 
Harris  v.  Rogers,  16  NTSt  396. 
, -9*^  — Co.  V.  Bannister, 
P  1094  Atkinson,  162 

S.  C. — Mordecal  v.  Jacobi,  46  8.  C. 
L.  647. 

Tenn. — Nance  v.  Smyth.  118  Tenn. 
349,  89  SW  698. 

Tex. — E:ngllBh  v.  William  George 
Realty  Co.,  66  Tex.  Civ.  A.  187,  117 
SW  996;  McDonald  V.  Cablness,  (CMv. 
A.)  98  SW  943  [aff  100  Tex.  «1S,  102 
SW  721]:.H»vans  v.  Gay,  (Civ.  A.)  74 
SW  676. 

Va.— Long  V.  Flory,  112  Va.  721. 
72  SE  723  (holding  that  where  an 
owner  employs  a  broker  for  the  sale 
of  property  at  a  stipulated  pritw,  but 

gres  no  exclusive  right  of  sale,  a 
ter  sale  by  the  principal  to  a  per- 
son In  no  way  procured  by  the  broker^ 
without  knowledge  or  belief  that  the 
purchaser  was  acting  tor  a  person 
whom  the  broker  had  Interested  In 
the  purchase.  Is  not  such  a  wrongful 
Interference  with  the  broker  as  wilt 
entitle  him  to  recover  the  agreed 

commission).  _^  ^  , 

Wash. — Lord  t.  Wapaw  Inwesku^l  r 
Wash.  661,  IM^ITzlt^  wQWiriC: 
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for  the  purpose  of  defeatii^  the  broker;^  and  this 
mle  sillies,  although  the  owner  has  agreed  not  to 
«mploy  any  other  agent,'^  or  the  broker's  agency  is 
made  irrevocable.^  The  same  rale  also  applies  in 
the  case  of  the  employment  of  a  broker  to  procure 
A  loan  which  the  principal  himself  afterward  pro- 
cures without  aid.  The  parties  may  by  contract 
avoid  the  effect  of  this  rule,"  as  where  the  owner 
ludertakes  to  pay  a  eommission  on  all  sales  within 
a  oertaia  time  no  matter  by  whom  made."^ 


Mau,  69  Wash.  204,  121  P  377,  40 
LRANS  1142  and  note. 

Wis. — Greene  v.  American  Malting 
Co.,  153  Wis.  216,  140  NW  1130. 

B.  C— White  V.  Maynard,  15  B.  C. 
340. 

Sask.— -Ham mans  v.  McDonald,  4 
Sask.  L.  320,  19  WeslLR  741:  Cad- 
well  V.  Stephenson.  S  DomliR  7E9, 
21  WeatLR  199. 

[a]  trnlesa  thm  prltudral  lisa  ez- 
preHljr  waived  Us  tight  to  s«U  land 
placed  In  the  hands  of  a  broker  for 
sale,  he  Is  at  liberty  to  make  a  sale 
himself,  in  which  case  he  will  not 
be  liable  to  the  broker  for  commis- 
sions, if  the  broker's  efforts  were  not 
tn  fact  the  procuring  cause  of  the 
sale.  Burch  v.  Hester,  (Tex.  Civ.  A.) 
109  SW  399. 

[b]  aithcmcli  tlM  broker  flnOs  a 
ourt<nner  before  tHe  prlno^al  sells 
ttie  propertr,  yet  he  is  not  entitled 
to  a  commission  If  he  does  not  notify 
the  owner  thereof  before  the  aale  Is 
made  by  the  latter.  Baara  v.  Hy- 
land,  65  Minn.  150,  67  NW  1148. 

■ale  after  rsvooatUm  of  \mk»fm 
^anthorttar  ses  supra  |  64. 

Se.  Moore  v.  May.  10  Ga.  A.  198, 
73  SSI  20;  McDonald  v.  Cabinaes, 
(Tex.  Civ.  A.)  98  8W  943  faff  100 
Tex.  615,  102  SW  721]. 

Ua]  Where  a  prlnolpal  makes  an 
•pendeiit  sale  under  a  rlfht  re- 
served in  a  broker's  contract,  ha 
cannot  be  charged  with  any  bad  faith 
In  making  It.  I^us  v.  HoffI,  4fi  Mont. 
445,  123  P  949. 

87.  Gilbert  v.  McCullough,  146 
Iowa  333,  126  NW  173  (holding  that 
an  owner  employing  a  broker  to  pro- 
cure a  purchaser,  and  agreeing  not 
to  employ  any  other  agent,  retains 
the  right  himself  to  dispose  of  the 
property,  which  Is  not  defeated  by 
the  fact  that  another  assisted  him  In 
effecting  a  sale,  If  It  was  consum- 
mated before  the  broker  found  a 
purchaser,  the  agency  thereby  being 
revoked).    See  also  infra  I  101. 

as.  Moore  v.  May,  10  Ga.  A.  198, 
73  SE  29  (holding  that  the  fact  that 
the  contract  provides  that  the  agency 
Is  irrevocable  for  three  months  does 
not  prevent  the  owner  from  himself 
selling  the  property  within  that  time 
to  a  person  with  whom  the  agent 
has  had  no  prior  negotiations), 

39.  Kimball  v.  Hayes,  199  Mass. 
516,  86  NB  875;  Mott  v.  Ferguson,  92 
Minn.  201.  99  NW  804;  Tribe  V.  Tay- 
lor, 1  C.  P.  D.  SOB. 

80.  Cel.— Justy  V.  Brro.  16  Cal.  A. 
S19.  117  P  67S. 

Ga.— Hill  V.  Horsley,  142  Oa.  12, 
82  SB  22B. 

Iowa. — Iowa  Xtand  Co.  v.  Sehoen- 
ewe.  102  NW  817. 

Ky. — Futrell  v.  Reeves,  166  Ky.  282, 
176  SW  1151  (holding  that  a  stipula- 
tion in  the  real  estate  broker's  con- 
tract for  compensation  in  the  event 
of  a  sale  by  the  owner  himself  Is 
valid,  where  the  broker  has  used 
ordinary  diligence  to  make  a  sale  of 
the  property). 

Miss. — Sunflower  Bank  v.  Pitts,  66 
S  810. 

N.  T.— Wright  V.  Pulling.  104  App. 
Dlv.  49.  93  NTS  228. 

Pa. — Reed  v.  Reed,  82  Pa.  420. 

[a]  Oonstmetlon  of  oontraot. — (1) 
A  provision  in  a  real  estate  broker's 
contract  for  commissions  for  the  sale 
of  land  that  the  owner  may  with- 
draw the  land  from  the  market  or 
raise  the  prioe  on  paying  to  the ' 


broker  two  per  cent  of  the  price 
stipulated  therein  is  penal  In  char- 
acter, and  must  be  strletly  con- 
strued. Tracy  v.  Abney,  122  Iowa 
806,  98  NW  121.  (2)  A  quallflcation 
of  a  broker's  right  to  commlssiona 
for  the  sale  of  property  that  "if  sold 
to  a  party  sent  by- Mr,  Repp,  of  this 
week,  then  no  commission  to  be  paid; 
also,  A.  Oslas,"  limits  the  time  with- 
in which  a  sale  to  such  persons  may 
be  made  without  payment  of  com- 
missions to  "this  week."  Gaty  v. 
Clark,  28  Mo.  A.  332. 

31.  Cal.— Klmmell  v.  Skelly,  120 
Cal.  656,  62  P  1067. 

Mass. — Qoward  v.  Waters,  98 
Mass.  596. 

N.  J. — Dresser  v.  Gilbert,  81  N.  J. 
L.  358,  79  A  1043  (holding  that, 
where  a  written  contract  provides 
that  an  agent  engaged  to  sell  a  farm 
shall  be  entitled  to  his  commtasion 
on  the  sale  of  the  farm  by  the  agent, 
the  owner,  or  any  other  person,  the 
agent  Is  entitled  to  commission  on 
the  sale  of  the  farm  by  the  owner), 

Alta.— Kennarley  v.  Hextall,  18 
DoraLR  87fi. 

N.  8.— MeCallum  v.  Williams,  44 
N.  S.  508  ("whenever  a  sale  of  the 
property  or  any  part  thereof  takes 
plaoa"), 

"The  great  weight  of  authority 
supports  the  rule  that  a  stipulation 
in  a  real  estate  broker's  contract 
promising  him  a  compensation  in  the 
event  of  a  aale  of  the  property  by 
the  owner  himself  during  the  life  of 
tl»e  contract  is  valid  ana  enforcible, 
where  the  broker  has  used  ordinary 
diligence  In  endeavoring  to  make  a 
aale  of  the  property.'^  Putrell  v. 
Reeves,  16B  t^.  288,  284,  176  SW 
1151. 

[a]  Oonaidsrattoa  of  oontraot. — 

(1)  Where  defendant  employed 
brokers  to  sell  her  land,  and  In  con- 
sideration of  their  services  agreed  to 
pay  them  a  commission  if  the  sale 
should  be  made  by  them  or  by  de- 
fendant herself  while  the  contract 
was  in  force,  and  the  land  was  sold 
by  defendant  before  their  authority 
was  withdrawn  and  after  they  had 
spent  time  and  money  in  attempts 
to  procure  a  purchaser,  they  were 
entitled  to  their  commission,  al- 
though the  purchaser  was  found  by 
defendant,  the  time  and  money  spent 
by  them  in  attempting  to  procure  a 
purchaser  being  a  sufficient  consider- 
ation to  support  defendant's  promise 
to  pay  the  commission.  Klmmell  v. 
Skelly,  130  Cal.  556,  62  P  10^7.  (2) 
And  where  a  principal  contracts  to 
pay  a  broker  a  certain  sum  If  he 
sells  his  farm,  and  one  half  the 
amount  if  he  sells  It  without  the 
influence  of  the  broker,  the  princi- 
pal, if  he  sells  independently  of  the 
broker,  cannot,  on  the  ground  that 
the  contract  la  without  consldera- 
tfon.  avoid  liability  for  the  amount 
agreed  to  be  paid  the  broker. 
Hoskins  v.  Fogg,  60  N.  H.  402.  (8) 
The  Introduction  to  an  owner  by  a 
broker  of  one  who  afterward  buys 
the  property  is  a  sufflcient  consider- 
ation for  a  promise  by  the  owner 
that  if  the  agents  will  abstain  from 
further  efforts  he  will,  when  the 
sale  is  effected,  pay  them  half  com- 
missions. Gibson  V.  Gray,  17  Tex. 
Civ.  A.  646.  43  SW  922. 

[b]  CoBstmotion  of  eontra«t<— 
A  contract  employinff  a  broker  to 

ftrocure  a  purchaser  which  sUpu- 
ates  that  it  a  sale  or  exOhange  of 


[(  75]  8.  OommiMdon  ob  Forfeitad  Deposit  It 

has  been  held  that  a  real  estate  broker  acting  for 
the  vendor  is  mtitled  to  a  eominisaion  on  a  deposit 
made  hy  the  prospective  purchaser  and  forfeited 
by  him.*" 

76]  9.  Oominiaiiott  from  Both  Paxtios.  If  a 

broker  exercises  no  discretion  but  merely  bzinga 
tf^^her  the  parties  to  an  ezehange  6r  the  purehaae 
and  sale  of  property,  and  his  eiiq)loyment  then  ter- 
minates, and  the  parties  themselves  settle  the  terms 

the  property  Is  made  while  In  chars« 
of  the  broker  the  owner  will  pay  for 
a  commission  on  the  price,  and  which 
gives  the  owner  the  right  to  termi- 
nate the  agency  on  thirty  days'  no- 
tice, does  not  reserve  to  the  owner 
the  right  to  himself  sell  the  property 
during  the  agency  without  payln;  a 
commlsaton;  and,  although  such  a 
contract  binds  the  owner  to  pay  the 
commission  where  he  sells  the  prop- 
erty during  the  agency,  it  does  not 
bind  him  to  make  a*  sale  during  the 
agency  unless  a  buyer  is  found  by 
the  broker,  so  that  where,  before  the 
termination  of  the  agency,  the  owner 
contracted  to  sell,  but  deferred  the 
execution  of  the  deed  until  after  the 
termination  of  the  agency,  he  was 
liable  for  the  commission,  and  wher« 
he  refused  to  agree  to  sell  until  afier 
the  termination  of  the  agency,  he 
was  not  liable  for  m  commission  on 
a  sale  subsequently  made.  Mercan- 
tile Trust  Co.  v.  Lamar,  148  Mo.  A. 
853.  128  SW  20. 

[c]  What  eoBsUtntw  a  sale.— d) 
A  tease  by  defendant  for  five  years 
with  the  exclusive  privilege  to  the 
lessee  of  purchasing  at  a  Oxed  price 
at  any  time  before  the  expiration  of 
the  term  Is  a  sale,  within  the  mean- 
*lng  of  a  contract  running  for  one 
year  and  providing  that  if  plaintttT 
should  effect  a  sale  of  defendant's 
property  he  should  receive  a  certain 
commission,  and  in  case  a  sale 
should  be  made  without  his  aid.  or 
the  property  be  withdrawn  from 
sale,  one  half  such  commission. 
Rucker  v.  Hall,  106  Cal.  425.  38  P 
962.  (2)  Where  an  owner  agreed  to 
pay  a  broker  a, certain  sum  In  case 
either  should  "seir'  certain  premises, 
a  bargain  made  by  the  owner,  un- 
aided  hy  the  broker,  to  sell  the  land 
at  a  certain  sum,  and  take  pay  In 
cash  and  another  parcel  of  land,  and 
a  conveyance  accordingly  by  himself 
and  wife,  was  a  safe  within  tbe 
meaning  of  the  contract..  Goward 
V.  Waters,  98  Mass.  696.  (3)  One 
who  agrees  to  allow  a  real  estate 
broker  commissions  on  sales  of  land 
made  by  himself  is  not  liable  for 
commissions  on  making  a  convey- 
ance absolute  on  its  face  but  in  faot 
a  mortgage.  Terry  v.  Wilson,  50 
Minn.  570,  62  NW  978. 

sa.  Pierce  v.  Powell.  67  111.  HI 
(holding  that  the  vendor  Is  entitled 
to  the  deposit  forfeited,  the  broker 
being  entitled  only  to  his  commis- 
sion thereon);  Gilder  v.  I>a\'l8.  117 
N.  T.  504,  38  NE  599.  20  LRA  393 
[rev  18  NTS  544];  Schurr  v.  War- 
nick,  11  Pa.  Dist  1,  26  Pa.  Co.  417. 
But  see  Beckwith-Anderson  Land 
Co.  v.  Allison,  26  Cal.  A.  473,  147  P 
4B2  (holding  that  where  a  contract 
of  sale  procured  by  a  broker  leaves 
the  purchaser  free  to  refuse  to  com- 

flete  the  transaction,  subject  to  a 
orfelture  of  earnest  money  paid, 
the  act  of  the  owner  in  entering  Into 
a  written  agreement  with  the  pur- 
chaser after  he  has  refused  to  com- 

F>ly  with  the  contract  of  sale,  reeli- 
ng that  the  earnest  money  Is  for- 
feited and  that  by  reason  thereof  tbe 
parties  are  relieved  from  further 
obligation,  does  not  constitute  a  rec- 
ognition of  the  validity  of  the  con- 
tract of  sale  so  as  to  render  the 
principal  liable  to  tbe  broker  for  a 
commission) ;  Beckwith-Anderson 
Land  Co.  v.  Allison.  26  C^al.  A  473. 
147  P  482:  Blakely  v.  Purssell.  » 
NYS  887  (where  commissions  w«e 
based  on  sale). 


For  later  oasas,  Oswlovnmta  and  ofeaaces  in  ths  la.w  ase  onmulatlvs  Annotations* 
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of  the  tranBaction^  he  Mts  as  a  mere  middleman, 
ind  he  may  aceor^gly  recover  a  eommiBsion  from 
eaeh  party  if  each  has  agreed  to  pay  him;^  and  it 
is  immaterial  in  sueh  case  that  either  party  was 
unaware  that  he  was  employed  by  the  other.  If, 
hoirever,  the  broker  is  employed  as  the  agent  of 


either  party,  no  that  that  party  relies  on  him  to 
secure  the  best  baifrain  possible,  then  the  general 
rule  forbidding  a  secret  double  employment  applies, 
and  the  broker  cannot  recover  commissions  from 
both  parties'  to  the  transaction^^  unless  they  con- 
sent to  his  aeting  for  both  either  expressly  or  by 


33.   U.  S.— Moliure  v.  Luke,  1B4 
Fed.  647,  14  CCA  I,  24  UtAJNS  669 
note. 

Ark. — Featherston  v.  Trane,  12 
Ark.  381.  lOS  SW  196. 

Cal.— Clark  v.  Allen.  125  Cal.  276. 
S<  P  986. 

Colo. — Handera  v.  Craft.  1  Colo.  A. 

:s6. 32  p  sse. 

D.  C — Harteu  v.  LoflUr,  21  App. 

:62. 

Ida. — Clopton  v.  Ueeves,  24  Ida. 
;S3.  132  P  $07. 

III.— L&w  T.  Ware,  238  III.  360,  87 
NE  308:  Jones  y.  Missouri  LumMr, 
«lc.,  Co.,  166  111.  A.  266. 

Ind.— Cox  V.  Haun.  127  Ind.  S26.  26 
NE  822. 

Iowa. — Stapp  V.  OodfrsT,  161  Zova 
376,  139  NW  892. 
Ky.— MuUer  v.  Keetxleb,  7  Bu>h 

Ma^a. — Rupp  v.  Sampson,  16  Gray 
398,  77  Aml>  416. 

Mich.— HoBle  V.  Meyerlns,  161 
Mich.  472,  126  NW  1063:  HontroSB 
T.  Eddy,  94  Mich.  100,  63  NW  916, 
34  AmSR  323;  Ranney  v,  Donovan. 
~g  Mich.  318,  44  NW  276. 

Minn. — American  Security,  etc., 
Co.  V.  Penney.  129  Minn.  369.  162  NW 
TTl;  Hobart  v.  Sherburne,  66  Minn. 
171,  68  NW  341. 

Mont. — Chllda  V.  Ftomer,  17  Hont. 
51)3.  43  P  714. 

Nebr. — StrawbrtdKe  v.  Swan,  43 
N'ebr.  781,  62  NW  199. 

N.  J. — Steroberser  v.  Tounc,  73  N. 
J.  Eq.  686.  75  A  607. 

N.  H.— Roas  V.  Carr,  16  N.  M.  17, 
IM  P  307. 

K,  T. — Grade  v.  Stevens,  171  N.  T. 
668,  63  NE  1117  laCt  66  App.  Dlv.  208. 
17  NY8  688];  Knauss  v.  Oottfrlod 
Kmerer  Brewing  Co^  142  N.  Y.  70, 
16  NE  867  £rev  62  Bun  4«.  16  NTS 
3S7];  Sllberkraus  v.  Winnie,  158  App. 
DtT.  SO,  142  NTS  887:  Clapp  V. 
Schaus.  166  App.  Dlv.  681.  141  NYB 
461;  Slegel  v.  AosenswelB,  129  App. 
DiT.  647,  114  NTS  179:  l^ock  v.  Uc- 
Kennc,  115  App.  Dlv.  701.  101  NTS 
J17;  Norton  v.  Oeneaee  Nat.  Sav., 
etc..  Assoc.,  57  App.  Dlv.  620,  68 
XTS  32;  Sleeel  v.  Oould.  7  Lans.  177: 
Marks  V.  (yDonnell,  66  Misc.  147,  121 
SJ8  214:  Southack  v.  Lane.  23  Mtsc. 
S15.  62  NTS  Wlrtiv  on  tho  facta  32 
Xisc.  141,  65  NTS  629]:  Bonwell  v. 
Auld,  9  Misc.  66,  29  NTS  16  [aff  7 
Mlac.  447.  27  NTS  9861:  Connor  v. 
Munaeea,  145  NTS  891;  Balhelmer  v. 
Reichardt,  65  HowPr  414.  See  also 
Haviland  v.  Price.  6  Misc.  372,  26 
NY8  767. 

S.  D. — Jordan  v.  Anderson,  86  S.  D. 
SOS.  155  NW  769:  Langford  v.  lasen- 
hnth,  28  S.  D.  451.  468,  134  NW  889 
[clt  Cycl;  Grasinger  v.  Lucas,  24  S. 
D.  12,  123  NW  77. 

Tex.— Hill  V.  Fatten,  (Civ.  A.)  180 
SW  1166;  Inraan  v.  Brown.  (Civ.  A.) 
147  SW  652;  Leake  v.  Scalef,  (Civ. 
A)_HO  SW  814. 

W.  Va.— Peters  v.  Riley,  73  W.  Va. 
785,  SI  SE  530:  Runnlon  v.  Morrison, 
71  W.  Va.  264.  76  SE  467. 

■Wi8.~Litts  v.  Morse.  146  Wis.  472, 
130  NW  460;  Tasse  v.  Kindt,  146 
Wis.  115.  IZS  NW  972,  31  LRANS 
1222;  Kllplnskl  v.  Blahop,  143  Wta. 
190,  127  NW  974. 

[a1  •Tlio  term  'mlddlsmaa'  la 
nuuy  daaorlptiva  of  the  nature  of 
Uie  contract  of  employment.  But 
My  so-called  broker  may,  by  his  con- 
tract of  employment,  so  enlarge  his 
duties  or  obligations  as  to  bring 
himself  Into  flduclary  relations  with 
bla  principal,  and  does  so  when  his 
contract  is  such  that  his  employer 
Is  entitled  to  rely  on  him  to  secure 
the  best  bargain  possible,  or  he  Is 
intrusted  with  discretionary  author- 
ity to  be  exercised  in  his  employer's 

[9  C.  J.— 87] 


interest.  In  such  case  he  can  accept 
neither  employment  nor  compensa- 
tion from  those  whose  Interests  are 
adverse  to  his  omployer'a.  The  rule 
forbidding  a  secret  double  employ- 
ment then  applies,  and  a  broker  can- 
not receive  commlsslona  from  both 
parties  to  the  transaction  unless 
they  consent  to  his  acting  for  both, 
either  expressly  or  by  Implication 
from  'the  circumstances  of  the  case." 
Langford  v.  Issenhuth,  28  S.  D,  461, 
463,  134  NW  889  [elt  Cyc]. 

[b]  "tl  th*  Sffaat  la  unAsrataad- 
lony  atimlorad  aa  a  usm  wlddlsiaan 


to  Dring  the  parties  together,  he  may 
receive  a  commlaslon  from  both  with 
or  without  th«  other's  consent,  pro- 
vided it  is  simply  his  duty  to  bring 
the  parties  together."  Stapp  v. 
Godfrey,  168  Iowa  876.  380,  139  NW 
893. 

Rupp  V.  Sampson,  16  Gray 
(Mass.)  398,  77  AniD  416:  Leathers 
V.  Canfield.  117  Mich.  277,  76  NW 
612,  46  LRA  83;  Montross  v.  Eddy, 
94  Mich.  100,  68  NW  916,  34  AmSR 
823;  Ranncor  v.  Donovan,  78  Mich. 
318.  44  NW  276;  Knauss  v.  Gott- 
fried Krueger  Brewing  Co..  142  N. 
T.  70,  36  Ins  867;  Sllberkraus  v. 
Winnie,  188  App.  Dlv.  60,  142  NTS 
887:  Norton  v.  Genesee  Nat.  Sav., 
etc,  Assoa.  67  App.  Dlv.  820,  68  NTS 
32;  Marks  v.  CTDonnell.  66  Mlae.  147. 
121  NTS  214;  Jordan  v.  Anderson.  36 
S.  D.  608,  165  NW  769:  Langford  v. 
Issenhuth,  28  B.  D,  481,  468,  134  NW 
889  [cit  Cyc]. 

89.  U.  8.— McLure  v.  Luke,  164 
Fed.  667,  660,  84  (X:A  1,  14  LRANS 
659  [ait  Cycj;  Robblna  v.  Sears,  23 
Fed.  87*. 

Cat— Rauer'a  Iaw,  etc.,  Co.  v. 
Bradbury,  8  Cal.  A.  258,.  84  P  1007. 

Conn. — ^Ummerman  v.  Oarvey,  81 
Conn.  670.  71  A  780. 

D.  C—Bates  v.  Copeland,  II  D. 
C  60. 

Ida.— Olopton  v.  Meevea,  24  Ida. 
293.  133  F  907. 

III.— Law  V.  Ware,  238  III.  860.  S7 
NE  308;  Keach  v.  Bunn,  116  111.  A. 
397  raff  214  111.  269,  73  NE  419]. 

Ind. — Cleveland,  etc.,  R.  Co.  v.  Fat- 
tlson,  16  Ind.  70. 

Iowa — Stapp  V.  Godfrey,  168  Iowa 
876.  139  NW  898. 

Ky.— Lloyd  v.  Colston,  8  Buab  687. 

Md.— Raisin  V.  Clark,  41  Md.  168. 
20  AmR  66. 

Mass. — Follansbee  v.  O'Reilly,  136 
Mass.  80. 

Mich.— Finch  V.  Morford.  142  Mich. 
68,  106  NW  22;  Hale  v.  Knapp,  134 
Mich.  622,  96  NW  1060  (holding  that 
a  real  estate  agent  having  property 
of  others  for  sale,  who  requests  a 
prospective  buyer  to  go  with  him 
to  see  the  property,  cannot  charge 
the  latter  for  bis  services  and  ex- 
penses In  making  such  trip);  Hor- 
wlts  V.  Pepper,  128  Mich.  688,  87  NW 
1084;  Prlar  v.  Smith,  120  Mich.  411. 
79  NW  633.  46  LRA  229;  Leathers  v. 
Cantteld,  117  Mich.  277,  76  NW  612, 
46  LRA  38;  Scrlbner  v.  Collar,  40 
Mich.  375,  29  AmR  641. 

Minn. — Stelnmueller  v.  Williams, 
113  Minn.  91.  129  NW  145;  Dartt  v. 
Sonnesyn,  86  Minn.  66,  90  NW  116. 

Mo.— Corder  v.  O'Neill,  207  Mo. 
632,  106  SW  10;  Dennlson  v.  Gault, 
132  Mo.  A.  301,  111  SW  844;  Winter 
V.  Carey.  127  Mo.  A.  601.  106  SW 
639:  De  Stelger  v.  Hollington,  17  Mo. 
A.  382. 

N.  T.— PerkltiB*  v.  Aldrich,  118 
App.  Dlv.  170.  103  NTS  25;  Pugsley 
V.  Murray,  4  B.  D.  Smith  246;  Dun- 
lop  V.  Richards,  2  E.  D.  Smith  181; 
Watkins  v.  Couaall,  1  E.  D.  Smith 
66;  Nichols  v.  Greenstreet,  71  Misc. 
196,  180  NTS  843  (holding  that, 
where  a  broker  Introduced  his  princi- 


pal to  a  third  party  and  negotia- 
tions In  which  the  broker  tout  no 
part  resulted  in  an  exchange  of 
properties,  the  broker  cannot  recover 
commissions  where  he  bad  a  secret 
agreement  with  the  third  party  for 
compensation,  which  put  him  In  a 

r>ositlon  where  his  Interest  might 
nterfere  with  his  duty  to  disclose  to 
his  principal  Information  detrimen- 
tal to  the  property  owned  by  the 
third  party  and  the  subject  of  the 
exchange);  Brlerly  v.  Connelly,  81 
HJsc  268,  64  NTS  9;  Norman  v. 
Reuther,  26  Misc.  161,  64  NTS  162; 
Gullck  V.  Investors'  Est.  Corp.,  161 
NTS  618;  BelUn  v.  Weln,  104  NTS 
860. 

Or.— Whitney  v.  Bissell,  76  Or.  28: 
146  P  141. 

Fa. — Llnderman  v.  McKenna,  20 
Fa.  Super.  409. 

8  D. — Langford  v.  laaenhnth,  \t 
S.  D.  461.  463.  184  NW  889  [olt  Oyel; 
McGlnty  v.  Reynolde.  28  S.  D.  248, 
133  NW  281. 

Tex. — Kettt  V.  Gresham,  (Civ.  A.) 
174  SW  884:  Moore  v.  Kelley,  (Civ. 
A.)  162  SW  1084:  Hill  v.  Fatten, 
(Civ.  A.)  160  SW  1166;  Moore  v. 
Johnson  Land  Co.,  (Civ.  A.)  143 
SW  941;  Braden  v.  Bherer  Town 
Lot.  etc.,  Co.,  (Civ.  A.)  128  SW  1169; 
Aiken  V.  Poffenberger,  68  Tex.  Civ. 
A.  340.  116  SW  616. 

Vt. — Leno  v.  Stewart.  96  A  639. 

Wls.~Te8se  v.  Kindt,  126  Wis. 
681.  104  NW  703;  Meyer  v.  Hanohett, 
43  Wis.  246. 

Eng. — Grant  v.  Gold  Bixploratlon, 
etc.  Syndicate^  [1900]  1  Q.  B.  238. 

Man.— Miner  v.  Moyle,  19  Han.  707. 

Onu-^ulverwell  v.  Blrney,  11  Ont. 
866  [app  allowed  14  Ont.  A.  266]. 

[a]  ^Tbm  resBBM  for  «Ms  wfeoio- 
aOMM  sale  is  tranaparent  A  vendor 
or  a  purchaser  ia  entitled  to  the  un- 
blasea  servlcea  of  hla  agent  In  each 
transaction.  It  ia  the  duty  of  the 
agent  for  a  vendor  to  secure  the 
htgheat  obtainable  price  for  the  land, 
wnereaa  it  la  the  duty  of  an  agent 
for  a  purchaser  to  aeoure  the  land 
for  the  least  obtainable  price.  A 
principal  has  a  right  to  the  honeat 
services  of  bis  agent,  and  the  latter 
is  not  permltbed  to  place  himself 
in  a  situation  which  occasions  a  con- 
flict between  his  duty  and  hla  In* 
tereat."  Bradley  v.  Coaffee,  24  Han. 
461,  463.  28  WestLR  630. 

[b]  "This  pxlaoiple  of  law  la 
only  appUed  la  eases  where  the  agent 
la  clothed  with  acme  dlaoretlon  In 
the  matter  of  advising  or  negotiat- 
ing the  sale  or  purchase  of  property, 
where  the  duty  which  he  owes  to 
one  principal  is  inconsistent  with 
that  which  he  owes  to  the  other. 
The  rule  is  based  upon  the  doctrine 
that  'the  duty  of  an  agent  for  a 
vendor  is  to  sell  the  property  at  the 
highest  price;  and  of  the  agent  of 
the  purchaser  to  buy  it  for  the 
lowest.'"  McLure  v.  Luke,  154  Fed. 
647.  660,  84  CCA  1,  24  LRANS  669. 

[c]  "The  main  oMeet  of  the  law 
la  drawing  the  dlstwetloa  between 
tbe  two  olaaaea  of  employmeat  is  to 
enable  the  party  employing  the  agent 
to  obtain  honest  service,  unin- 
fluenced and  unbiased  by  the  private 
and  monetary  interests  or  oppor- 
tunities of  the  agent.  In  this  clasa 
of  cases  the  real  and  important  in- 
quiry is  not  whether  the  agent  has 
in  fact  overreached  his  principal, 
but  whether  he  has  placed  himself 
in  a  position  where  there  might  be 
'an  inevitable  conflict  between  duty 
and  opportunity.'  "  Clopton  v.  Meevea. 
24  Ida.  293,  802,  138  P  997. 

Cd]  An  nadsnrtaadlng  by  a 
Iwoker  that  he  wonld  reoelve  eom- 
psnsaMca  Aom         pasohsser,  al- 
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implication  from  the  cirenmstanees  of  the  case.** 

Kecovering  commiiaioiu  paid.  On  discovering  the 
doable  agency,  the  principal  may  recover  from  his 
broker  eommiaaioDS  received  by  the  latter  from  the 
opposite  party;"  and  notwithstanding  he  has  done 
8o,  he  may  also  reeover  back  commissions  which  he 
himself  has  paid  to  the  broker  before  the  .discovery 
of  the  fraud." 


77]  10.  Bate  or  Amoimt  of  Oonpoiuatlon— 
a.  In  OaunL"  The  rate  or  the  amount  of  com- 
pensation to  which  a  broker  is  entitled  is  eommoQly 
governed  by  contract,  and  in  determining  the  ques- 
tion, the  courts  resort  to  the  rules  of  construction 
applicable  to  contracts  in  general,^  unless  the 
traosactioa  aetnally  made  is  cl«arly  not  ao^  as  is 


thougrb  no  actual  agreenient  is  mads, 
Is  Bufflcient  to  forfeit  his  rl^t  to  a 
commission  for  proeurlnK  a  pur- 
chaser. Harris  v.  Itslse,  na.  D.  140, 
136  NW  687. 

[e]  Ooasid«ratlon^-A  contract 
whereby  a  real  estate  aaent  em- 
ployed by  a  vendor  secures  a  rl^ht 
to  demand  compensation  of  the  pur- 
chaser In  certain  contingencies,  made 
without  the  knowledsre  and  assent  of 
the  vendor.  Is  void  as  belnr  with- 
out consideration,  since  whatever 
detriment  is  called  for  from  such 
avent  he  Is  already  under  a  legal 
duty  to  perform  by  virtue  of  his  con- 
tract with  the  vendor.  KeItt  v. 
Oresham.  (Tex.  Civ.  A.)  174  SW  884. 

[f]  Iraan  an  amatt  for  If  gjiif 
lifsinisw  (1)  admits  that  he  was 
seekfnc  commlsalons  from  both  the 
Jcasor  and  the  lessee,  he  camiot  re- 
eovw  compensation  from  the  lessor, 
whether  he  effected  a  lease  or  not. 
Richtber*  V.  Canton.  E8  Hlse.  18«. 
108  NT^1067.  (3>  Whare  a  broker 
acted  for  the  lessee  In  proposing  a 
lease  for  a  Ions  term  at  a  rental 
satisfactory  to  uie  lessor,  he  is  not 
entitled  to  a  commission  from  the 
lessor.  Gordon  v.  Iterlborousb  First 
XTnlveraaliBt  Soc,  217  Mass.  30,  104 
NE  448. 

[£]  Aja_  affreemsiit  between  a 
bvoker  entvloTeA  to  proewe  a  pur* 
ohaser  and  a  prospeetlve  yovohasart 

blndlnK  the  broker  not  to  procure 
any  other  customer  and  binding  the 
purchaser  in  consideration  thereof 
to  pay  if  he  purchases  to  the  broker 
a  specified  commission,  is  contrary 
to  public  policy  and  is  not  enforce- 
able on  the  purchaser  purctiaslner  the 
premises,  ttablnowits  v.  Plser,  108 
NYS  9>4. 

[hi  Mubseguent  payment  of  eom- 
mlssuxa  by  aoverso  partj^The  fact 
that  after  the  transaction  is  closed 
to  the  principal's  satiafactlon  the 
adverse  party  pays  the  broker  an  ad- 
ditional commission  does  not  deprive 
him  of  the  right  to  a  commission 
from  his  principal.  In  the  absence  of 
a  previous  doable  employment  or 
bad  faith.  Campbell  v.  Tager.  32 
Nebr.  266,  49  XW  1 81 ;  Davis  v. 
Weber.  46  Misc.  690, '  »2  KYS  821; 
Minster  v.  Benollel.  82  Misc.  680.  66 
NTS  493  [rev  on  another  point  33 
MIso.  686,  67  NYS  10441;  Jones  v. 
Henry,  16  Misc.  161,  36  NYS  483: 
Harvey  v.  Malnhart,  31  Pitt8bL.egJ 
(Pa.)  60, 

[t]  Xroan  taoksv^A  broker  em- 
ployed by  the  owner  of  lands  to  pro- 
cure a  sale  thereof  to  one  who  snail 
agree  to  take  from  the  owner  a  loan 
and  to  improve  the  property  cannot, 
after  recovering  compensation  from 
the  owner  of  the  property  for  effect- 
ing the  sale,  recover  compensa- 
tion from  the  purchaser  for  procur- 
ing the  loan  to  him.  Vanderpoel  v. 
Kwirne,  2  K.  D.  Smith  (N.  T.)  170. 

[jl  Knle  or  onstom^— A  rule  of  a 
local  acROPlatlon  of  land  brokers,  or 
a  custom  by  which  a  land  broker  la 
entitled  to  a  commission  from  both 
partips  to  an  exchange,  Is  In  contra- 
vention of  the  general  law  and  is 
therefore  bad.  Bradtey  v.  Coaffee, 
24  Man.  461,  28  WestT.R  R30. 

[k]  Who  may  objeek. — The  objec- 
tion that  a  broker  Is  not  entitled  to 
a  eommlRSlon  from  the  seller  because 
he  has  already  received  one  from  the 
purrhaser  cannot  be  raised  by  an- 
other broker  to  deprive  the  first  of 
the  commission,  as  It  Is  a  matter 
which  concerns  the  seller  only.  Klce 
Dugan,  143  Ky.  676.  187  SW  240. 

Bepresentlnff  afl^erse  Interest  as 


d«f Mtttnv  tight  to  soisinl— tw  see 

supra  1^8. 

86.  U.  S.— HoLure  v.  I^uke,  154 
Ped.  647,  660,  84  CCA  1,  84  LRANS 
069  [cit  cycl. 

Colo. — Staats  V.  Weaver,  58  Colo. 
26,  123  P  666. 

Conn. — Zimmermann  v.  Oarvey,  81 
Conn.  670,  71  A  780. 

Ga, — Red  Cypress  Lumber  Co,  v. 
Perry,  118  da.  876,  46  SB  674; 
Ramey  v.  Sturgeon,  17  Ga.  A.  212. 
86  SE  660. 

Ind. — Alexander  v.  Northwestern 
CbrlBtian-  Univ.,  67  Ind.  4K. 

Iowa. — Stapp  V.  Oodfrey,  1S8  Iowa 
376.  139  NW  8»8. 

Kan. — Rntton  v.  Stewart.  SO  Kan. 
602,  136  P  681. 

Mich.-~Scrlbner  v.  Collar.  40  Mich. 
87S,  a»  AmR  B41. 

Minn. — ^Wasser  v.  Western  Land 
SeeuriUes  Co.,  97  Minn.  480,  170  NW 
160. 

Mo.— liipsoomb  V.  Mastln,  148  Mo. 
A.  228.  126  8W  1177;  Dennison  v. 
Ctaiult.  181  Mo.  A.  801,  111  8W  844: 
Cook  V.  Piatt,  188  Me.  A.  663,  104 
SW  nil;  De  Stelger  v.  Holllngton, 
17  Mo.  A.  881;  Collins  V.  Fowler,  8 
Mo.  A.  688. 

Nebr.— Maddox  v.  Hardlnc.  91 
Nebr.  898,  186  NW  1019. 

N.  J.— Kunts  V.  Tonnele.  8tf  N.  J. 
Eq.  373.  84  A  (84. 

-  N.  Y.— Rowe  V.  Stevens,  68  N.  Y. 
821  [aft  SB  N.  T.  Super.  189];  Geery 
V.  Pollock,  16  App.  Dlv.  821,  44  NYS 
678;  Abel  v.  Dlabrow.  IB  App.  Div. 
636.  44  NYS  678:  Lansing  v.  Bliss. 
86  Hun  206.  31  NYS  810;  Dunlop  v. 
Richards,  2  B.  D.  Smith  181:  'Wlitt- 
ing  V.  Saunders.  82  Misc.  689.  49 
NYS  1016;  Haviland  v.  Price.  6  Misc. 
372.  86  NYS  767;  Belltn  v.  Weln.  104 
NYS  360. 

N.  C— Lamb  v.  Baxter,  180  N.  C. 
67,  40  SE  860. 

Or. — Franck  v.  Blasler,  66  Or.  877, 
138  P  800. 

Fa.— Maxwell  v.  West,  26  Pa.  Co. 
802. 

Tex. — Praser  v.  McC^rty.  (Civ.  A.) 
168  SW  44:  Hill  v.  Patton,  (Civ.  A.) 
160  SW  1165;  Hunter  v.  Lyons.  (CMv. 
A.>  144  8W  868;  Shrqrahlre  v. 
Adams.  40  Tex.  Civ.  A.  8»;  89  8W 
449. 

Wis. — Barry  v.  Schmidt,  B7  Wis. 
172,  16  NW  24,  46  AmR  36  and  note; 
Meyer  v.  Hanchett,  43  Wis.  246. 

Ont. — Culverwell  v.  Blrney,  11  Ont. 
265  [app  allowed  14  Ont.  A.  266], 

[aj  nat  real  estate  brokers  aeted 
for  Mth  parties  Is  not  fatal  to  the 
right  of  one  to  recover  commissions, 
where  both  the  contracting  parties 
knew  the  relations  of  the  brokers  to 
the  matter  and  the  contract  provided 
that  bothpartles  should  pay  commis- 
sions. Winner  v.  Seale,  127  App. 
Dlv.  180.  Ill  NTS  609. 

[b]  ■xpress  notlee  or  assent  la 
not  neoessary,  (1)  but  it  Is  sufficient 
if  from  the  nature  of  the  circum- 
stances the  principal  must  have  been 
aware  of  the  fact  that  the  broker 
was  to  receive  compensation  from 
the  opposite  party  and  he  makes  no 
active  objection  thereto.  Culverwell 
V.  Blrney,  11  Ont.  265  [app  allowed 
14  Ont.  A.  2663.  (2>  "It  Is  familiar 
doctrine  that  a  real  estate  broker 
cannot  act  as  agept  for  both  buyer 
and  seller,  and  receive  a  commlaalon 
from  earh,  without  the  <<on»ent  of 
both.  But  this  consent  may  some- 
times be  Inferred  from  the  nature  of 
the  agency.  If  one  be  employed  as 
a  mere  middleman  without  the  power 
or  duty  of  negotiating  for  either, 
the  law  will  imply  notice  to  the  prin- 


cipal that  the  middleman  may  re- 
cMve  and  collect  a  commission  from 
each.  But  If  an  agent  is  employed  to 
find  a  purchaser,  or  is  to  make  a 
sale,  he  cannot  recover  a  commission 
from  both,  without  the  consent  of 
each;  for,  as  has  been  well  said,  'a 
man  cannot  serve  two  masters.'  In 
either  event,  however,  consent  either 
express  or  Implied,  is  necessar>'." 
Stapp  V.  Godfrey,  168  Iowa  376.  ZSZ. 
139  NW  898.  (8)  But  It  has  been 
held  that,  where  a  broker  is  reprt-- 
sentlng  both  parties,  for  each  of 
whom  he  Is  expected  to  do  his  besL 
a  knowledge  by  the  parties  of  tbe 
double  character  of  his  agency 
should  be  established,  not  on  mere 
inference,  but  on  a  full  disclosure 
OP  positive  proof  of  knowledge,  so 
that  the  seller  or  tbe  buyer,  as  the 
case  may  be,  may  be  advised  of  tbe 
exact  relation  of  the  broker  to  the 
parties.  Frankel  v.  Wathen,  68  Hun 
648.  12  NYS  691:  Bvans  v.  Rockett 
82  Fa.  Super.  866. 

[e]  A  Grata*  wko  U  ttesoilbed  la 
•  eoatraet  for  an  exahaage  of  land 
•  partr  to  the  aoBtsnet  may  in- 
voke Its  provisions  relative  to  his 
right  to  commissions  from  both 
p^ies,  althou^  he  did  not  sign  it. 
Button  V.  Stewart.  90  Kan.  60?.  18S 
P  681. 

8T.  N.  J.— KunU  v.  Tonnele.  80  N. 
J.  Eq.  878.  84  A  684. 

8.  D.— McOintyv.  Reynolds.  !l 
S.  D.  248.  133  NW  281  (under  Civ. 
Code  I  1461). 

Wash. — Easterly  v.  Mills.  64  Wash 
866,  103  P  475.  88  LRAI^  962  and 
note. 

Bng. — Cohen  v.  Kuschke,  88  L.  T. 
Rep.  14.  S.  102. 

Can. — Stapleton  v.  American.  As- 
bestos Co..  6  DomLR  840. 

S8.  Bumham  City  Lumber  Co.  v. 
Rannle,  69  Fla.  179,  62  S  617: 
Andrews  v.  Ramsay.  [1908]  2  K.  B. 
636.  6  BRC  184;  Stapleton  v.  Ameri- 
can Asbestos  Co..  (Can.)  8  DomLR 
340. 

3S.  Bamages  for  breaoh  of  ooa- 
traot  see  supra  I  23. 

■eeovery  of  oonq^ensatlon  otktr 
than  eommlMion  see  supra  S! 

40.  U.  S.— Cleveland-Cliffs  Iron 
Co.  V.  Gamble,  201  Fed.  329,  119  CCA 
667:  Love  v.  Scatcberd.  146  Fed.  1. 
77  CCA  1. 

Ala. — ^Hannon  v.  Espalla,  148  AU. 
818.  42  S  448.  ^ 

Ark. — iQgtam  V.  Coleman,  180  Sw 
886. 

Qa — ^Bmery  v.  Atlanta  Real  Est 
Exch..  88  Oa.  821.  14  SE  666;  Geor^a 
Iron.  etc.  Co.  v.  Rogers,  12  Ga.  A. 
429,  77  SE  213. 

III.— Kerfoot  v.  Steele.  113  111. 
610;  Wood  V.  Foster.  181  111.  A.  W 
(right  to  additional  compensation  for 
extra  services). 

Iowa. — Harvey  v.  Haln.  167  lowt 
268,  149  NW  236;  Lee  v.  Conrad,  HD 
Iowa  16,  117  NW  1096:  Heatoo  r. 
Clark.  122  Iowa  716,  98  NW  597. 

Kan. — Davis  v.  Roseberry.  95  Kan- 
411,  148  P  629. 

I^ — Nixon  V.  Krause,  etc..  Lumber 
Co..  126  La.  782,  61  S  847. 

Me. — Stafford  v.  Bums.  108  He. 
670.  82  A  1014. 

Md. — Coates  v.  Locuat  Point  Co.. 
102  Md.  291,  62  A  626,  5  AnnCas 

Mass. — Goldstein  v.  D'Arcy. 
Mass.  312,  87  NB  684  (holding  that, 
where  the  owner  of  premises  agrew 
to  pay  a  broker,  as  a  commission  for 
proeurlnK  a  tenant,  "all  you 
above  12.000  per  year."  and  the 
broker  leased  the  premises  for  five 
years  at  an  annual  rental  of  two 


For  later  oases,  derelopments  and  Ohanges  in  the  law  see  cumulative  Annotations,  same  tltle,^ 
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«oDtemplated  by  the  eontxact;'^  and  where  the  eom- 
peusation  is  fixed  by  the  oontraot^  the  broker  is 
geoerally  not  entitled  to  a  reasonable  eompenaatioa 
indapendently-  of  the  contract/^  A  .  broker  who 
agrees  to  take  real  estate  as  compensation  is  enti- 
tled to  recover  a  e<»nmiB8ion  in  oash  on  the  princi- 
pal's refusal  to  convey  the  realty;"  bnt  he  oannot, 
after  having  agreed  that  his  commission  shall  be 
paid  by  a  conveyance  to  him  of  certain  land,  refuse 
a  deed  which  is  tendered  to  him  and  recover  his 
(ommiBsion  in  eash.^ 


thousand  two  hundred  dollars,  he 
w&s  entitled  to  the  excess  over  two 
thousand  dollars  for  each  year  dnr- 
InE  the  life  of  the  lease,  and  not 
merely  for  one  year). 

Mich.— KInsey  v.  Dickinson,  175 
Mich.  1,  140  NW  983  (percentage  of 
"net  rental"  held  to  mean  "gross" 
rental,  less  the  expenses  of  mainte- 
nance, in  the  absence  of  which  the 
rroBS  rental  would  be  the  net 
rental);  Obenaaer  v.  Solomon,  IBl 
Mich.  570,  116  NW  69«;  Mcaovem  v. 
Bennett,  Ut  Mich.  668,  10»  NW  1065; 
Culver  V.  Nester,  115  Mich.  181,  74 
XW  532. 

Minn. — Holcomb  v.  Stafford.  102 
Minn.  2S3.  113  NW  449:  Hobart  v. 
Stewart.  9»  Minn.  >«4,  10»  NW  704; 
Emerson  v.  Pacific  Coast,  etc.,  Pack- 
inr  Co..  92  Minn.  62»,  100  NW  865. 

Mo. — La.  Chapelle  t.  Ricker,  164 
Mo.  A.  600.  186  SW  967;  Clay  v. 
Lakeman>  101 -Mo.  A.  688,  74  SW  391. 

Nebr.— Pottrats  v.  Piper,  96  Nebr. 
14S.  146  NW  266. 

N.  T.— Ollder  v.  Bavls,  187  N.  T. 
504,  S8  NB  59»,  20  LRA  398  frev  IS 
Nrs  544);  Phelps  v.  Cable  B.  Co., 
m  N.  T.  889,  38  NE  894:  Perdell  v. 
Alien,  116  N.  Y.  661,  22  NE  1099 
[aff  54  N.  Y.  Super.  88];  Clapp  V. 
Schaus.  156  App.  Div.  681,  141  NTS 
451;  Wolfsohn  v.  Haven,  66  App.  Div. 
S21.  §8  NYS  476;  Hart  v.  L.  D.  Gar- 
rett Co.,  98  App.  Div.  W5,  87  NYS 
574;  Gatllnr  v.  Central  Spar  Vereln, 
(7  App.  Div.  60,  78  NYS  498  (hold- 
ing that,  where  a  principal  agreed 
to  pay  a  broker,  for  procuring  a  loan, 
a  certain  Bum  to  cover  all  fees, 
lawyers'  charges,  advertising,  etc., 
the  broker  could  not,  on  the  prin- 
cipal preventing  performance,  re- 
cover the  full  sum  named);  Dean  v. 
Woodward,  62  Han  421,  6  NYS  598 
fboldlng  that  a  broker  employed  by 
the  year  wae  entitled  to  compensa- 
tion only  on  Bales  made  to  customers 
secured  during  the  current  year,  and 
not  on  sales  made  to  those  secured 
in  prior  years);  Robert  v.  Sire,  33 
Misc.  766,  67  NTS  860;  Buckhont  v. 
Berger,  i  Misc.  432,  27  NYS  1S3 
(taDldlns  that,  where  defendant  em- 
ployed a  broker  to  procure  a  person 
to  erect  a  building  and  lease  It  to 
defendant  for  ten  per  cent  of  Its  cost 
for  a  term  of  years,  the  broker's 
ootnmissions  are  not  limited  by  the 
amount  of  the  rentals);  DuBoia  v. 
Mttlliiu^  140  NTS  1  (holding  that, 
where  an  owner  applied  to  a  broker 
for  a  loan  and  agreed  to  pay  a 
specMed  sum  to  cover  all  expenses, 
and  then  notlfled  the  broker  who  had 
obtained  a  person  who  would  make 
the  loan  to  discontinue  negotiations, 
the  broker  oould  recover  Oie  commis- 
sion and  the  expense*  Incurred  up 
to  the  time  of  the  notlflcatlon). 

N,  c. — Lenoir  Realty,  etc.,  Co.  v. 
Q>rpeniiw,  147  N.  C  613,  61  SB  528. 

Or. — Thompson  v.  Sargent.  06  Or. 
184,  134  P  7;  Oraca  t.  McDowell,  60 
Or.  577.  120  P  41S. 

Pa — ^Pulton  T.  Walters,  216  Pa.  66, 
54  A  860;  Ryon  t.  SUrr,  214  Pa.  318, 
•1  A  704;  lelmbach  v.  Tarnall,  17 
Phlla.  211. 

S.  D.— Dal  V.  Fischer,  20  S.  D.  426, 
167  NW  H4. 

^Tenn. — Ha^en  v.  Nashville  Trust 
Co..  124  Tenn.  93,  136  SW  993. 

Tex.— Martin  v.  Jeffries,  (Civ.  A,) 
111  SW  658;  Mitchell  v.  Rushing.  55 
T«t.  Civ.  A.  281,  118  3W  582;  Boddy 
v.  Brummett,  60  Tex.  Ctv.  A.  199. 
110  SW  632;  Brunaon  v.  Blair.  44  Tex. 
Civ.  A.  4S.  >7  SW  337;  Jenkins  v. 


Darllnc,  (Civ,  A.)  ^6  SW  931:  Webb 
V.  Barclay,  (Civ.  A.)  AO  SW  1(126. 

Vt. — Reynolds-McOlnnesa  Co.  v. 
Green.  78  Vt.  38.  61  A  666. 

Va. — HumfAreye  v.  'Hove,  26  SB 
106. 

Wash. — Wilson  v.  James,  67  Wash. 
143.  106  P  618*  Kaulfman  T.  BalUle, 
46  Wash.  248,  88  P  648. 

Wis. — De  Wolf  v.  Wisconsin  Lakes 
Ice.  etc.,  Co.,  141  Wis.  239,  124  NW 
297;  Burdon  v.  Brlquelet.  126  Wis. 
341,  104  NW  83. 

Eng. — Biggs  v.  Gordon,  8  C.  B. 
N.  S.  638,  88  BCL  638,  141  Reprint 
1316. 

B.  C. — Cunnlncham  t.  Hall,  17 
WestLR  487. 

Man. — Ruthrauft  v.  Black,  19  West 
LR  437. 

Ont. — Hunt  v.  Bmerson,  32  Ont. 
L.  R.  582,  7  OntWN  16  [app  alloweil 
7  OntWN  488,  26  OntWR  789];  Van 
Every  v.  Fortier,  1  OntWN  209,  14 
OntWR  1047. 

Que. — Rocb  T.  Joron,  48  Que. 
Super.  39. 

[a]  asasoaaMea—  of  ooatraet«— 
(1)  An  agreement  to  pay  plaintiff,  a 
real  estate  broker,  Ave  hundi*ed  dol- 
lars in  case  a  sale  Is  made  to  one  of 
his   customers,   in   consideration  of 

filaintlfTs  bringing  such  customer  to 
nspect  defendants*  farm,  without 
plaintiff  being  required  to  solicit  or 
endeavor  to  Induce  the  customer  to 
buy,  it  being  plaintiff's  Intention  to 
show  the  customer  other  farms  in 
the  neighborhood  listed  with  him  for 
sale,  is  not  harsh  or  unreasonable. 
Lee  V.  Conrad,  140  Iowa  16.  117  NW 
1096.  (2)  A  contract  by  a  firm  of 
customhouse  brokers  with  a  smelt- 
ing company  to  procure,  for  a  com- 
pensation of  fifty  per  cent  of  the 
amount  collected,  the  refundment  of 
excess  duties  exacted  by  revenue 
officers  Is  not  unconscionable.  Van- 
degrlft  V.  Lanyon  Zinc  Co.,  87  Kan. 
376,  124  P  634. 

f bl  Bvldenoe  of  agreed  anonat. — 
<  Where  plaintiff  testilled  .that  he 
d  defendant  what  the  commission 
would  be  for  the  lease  of  his  prop- 
erty, but  was  silent  as  to  what  the 
commissioD  was,  and  defendant  says 
that  the  first  claim  plaintiff  made 
was  for  three  hundred  and  flfty  dol- 
lars, plaintiff  cannot  recover  a  larger 
amount.  Duncan  v.  Borden,  IS  Colo. 
A.  481,  69  P  60.  (2)  The  fact  that  a 
merchant  had  settled  with  another 
dealer  who  furnished  a  part  of  the 
merchandise  sold  by  a  broker,  on  the 
basis  of  a  repreaentaUon  made  by 
him  that  the  broker  was  to  receive 
as  his  commission  all  that  the  mer- 
chandise sold  for  above  a  certain 

F trice,  does  not  ooneluslvelr  establish, 
n  an  action  by  the  broker  against  the 
merchant  for  such  commission,  that 
he  Is  entitled  thereto.  May  v.  Schuy- 
ler, 43  N.  Y.  Super.  96.  (8)  How- 
ever, In  the  absence  of  a  special 
agreement,  evidence  that  the  broker 
was  willinr  to  accept  a  speclfled  sum 
does  not  show  that  he  was  not  en- 
titled to  the  entire  amount  of  broker- 
age.   Donohue  v.  Flanagan,  9  NYS  273. 

[c]  Where  the  asthority  of  a 
broker  to  sell  at  a  givea  prloe  is  re- 
voked In  bad  faith,  (1)  so  that  the 
owner  may  secure,  without  expen.se 
to  himself,  the  fruits  of  the  broker's 
services,  the  broker  may  recover 
commfsslons  on  a  sale  subsequently 
made  to  his  customer  by  the  owner, 
to  be  computed  on  the  advanced  price 
then  paid.  O'Connell  v.  Casey.  206 
Mass.  S20,  »2  NE  804.     (2)  He  is 


Fsrcentefft  of  price  obtateed.  The  eompenaatioa. 
of  real  estate  brokers  for  making  a  sale  is  in  the 
majority  of  eases  a  certain  percentage  of  the 
amount  obtained,  snefa  percentage  usually  being 
fixed  by  some  eqireae  prorvision  in  the  contract  be-- 
tween  the  broker  and  his  employer,  in  which  case 
the  contract  of  course  govems.^^ 

Statutory  prerislonB.  In  some  oases  the  amount 
of  compensation  is  governed  by  statute,**  as  iii  the 
ease  of  loan  brokers.^ 

InttrMt   Where  the  amount  of  a  broker's  eom- 

entltled  to  commissions  at  the  rate 
of  prior  sales.  Brown  v.  Retsof  Mln. 
Co.,  109  App.  Div.  160.  95  NYS  816 
[app  dlsm  186  N.  Y.  619  mem.  78 
NE  1100  mem]. 

[d]  W&eie  the  prlaolpai  refnses 
to  settle  with  Us  hroksc  on  oornuls- 
■loB  Botes  for  mortgage  loans  pro- 
cured by  the  broker  according  to  a 
contract  between  them,  the  broker  is 
entitled  to  recover  the  value  of  the 
notes  which  prima  facie  will  be  their 
face  value.  Wade  v.  Douglas,  161 
Mo.  A.  348.  143  SW  830. 

41.  Louisville  Bldg.  Assoc.  T. 
Hegan,  49  SW  796.  20  KyL  1629. 

4a.  Tuflree  v.  Blnford,  130  Iowa 
532,  107  NW  426:  McDermott  v. 
Abney,  106  Iowa  749,  77  NW  605; 
Holcomb  T.  Stafford,  102  Minn.  233, 
118  NW  449;  Beatty  v.  Russell,  41 
Nebr.  321,  6»  NW  919:  Evans  v.  Gay. 
(Tex.  Civ.  A.)  74  SW  576. 
[a]    mmai  ooaunlsslOB^— Where 

Jilaintlff  and  a  corporation  were 
ointly  employed  to  bring  about  a 
sale  of  real  estate,  and  the  corpora- 
tion contracted  for  a  speclfled  sum 
as  compensation,  which  sum  was 
paid,  plaintiff  could  not  recover  of 
the  vendor  a  certain  commission  on 
the  ground  that  it  was  the  usutfl  and 
customary  commission.  Jenkins  v. 
Mahoney,  142  App.  Div.  653,  127  NTS 
673. 

4a.  Morey  v.  Harvey,  18  Colo.  40. 
81  P  719. 

44.  Sain  v.  Rooney,  126  Mo.  A.  176, 
101  SW  1127;  Bailey  v.  Gardner,  6 
AbbNC^as  (N.  T.)  147. 

46.  u.  S. — Gamble  v.  Cleveland 
Cliffs  Iron  Co.,  158  Fed.  49,  86  CCA 
379'  Love  v.  Scatcherd.  146  Fed.  1, 
77  CCA  1. 

Cal.— Gregory  T.  Bonney.  llfi  CaL 
689.  67  P  1038. 

111. — McConau^y  v.  Mahannah, 
28  111.  A.  169. 

Iowa. — McDermott  v.  Abney,  106 
Iowa  749,  77  NW  605. 

Tex.— Wallace  v.  Shapard,  42  Tex. 
Civ.  A.  694,  94  SW  151:  Chambers  v. 
Herring,  (Civ.  A.)  88  SW  371. 

Alta. —  George  v.  Howard.  4  DomLR 
267  (holding  that  an  agreement  to 
pay  "Ave  per  cent,  commission  on 

f'Urchas'e  price"  If  a  purchaser  was 
ound  for  property  which  the  owner 
was  willlnsr  to  aell  for  forty  thou- 
sand dollars  Is  a  contract  to  pay 
commission  on  whatever  the  prop- 
erty was  sold-for,  although  leas  than 
the  sum  mentioned,  alnce  It  was  an 
agreement  to  flod  a  purchaser  only, 
and  the  terms  of  sale  and  of  pajr- 
ment  were  to  be  agreed  on  by  the 
owner  and  the  purchaser,  as  the 
agent  did  not  have  authority  to  con- 
clude the  contract). 

See  also  cases  supra  note  40. 
tal  Whea  Mte  agreed  on  set  eea- 
olmva^Where  a  nroker  was  em- 
ployed to  procure  a  loan  of  eight 
thousand  dollars  for  a  commission 
of  four  per  cent,  and  he  procured  a 
person  wiiling  to  make  such  loan,  but 
the  employer  borrowed  only  two 
thousand  dollars,  it  was  held  ercor 
to  enter  judgment  for  the  broker  for 
four  per  cent  of  the  amount  actually 
borrowed,  without  any  flnding  as  to 
the  value  of  his  services,  as  the  rate 
agreed  on  for  obtaining  the  eight 
thousand  dollars  was  not  necessarily 
the  basis  for  determining  the  value 
of  the  services  rendered.  Dlltz  v. 
Spahr,  (Ind.  A.)  42  NE  823. 

46.  Hapgoods  v.  Lynch,  107  NYS 
20  ^em^loynent.  ayencyj 
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mission  is  eertain,  or  can  be  made  certain  by  oom- 
pntation,  he  is  entitled  to  interest  thereon  from  the 
time  when  it  became  due.^" 

[i  78]  b.  Reasonable  OompenaatiOD.  In  the 
absence  of  a  special  agreement  as  to  the  matter, 
the  broker  is  entitled  to  a  reasonable  compensa- 

Broad  v.  Hoftman,  6  Barb.  (N.  Y.) 
177;  Corp  v.  Brown,  A  N.  Y.  Super. 
293:  Vanderpoel  v.  Kearns,  2  E.  D. 
Smith  (N.  Y.)  170. 

[a]  SS*ot  of  ctatnt*  on  oontraot 
for  r>**t«r  oomMiuatlou. — A  stat- 
ute which  forbtas  any  person  to 
charge  more  than  one  half  of  one 

Eier  cent  brokerage  for  procuring  a 
oan,  but  which  does  not  prescribe 
any  penalty  for  Its  violation,  does 
not  render  void  a  contract  for  a 
creater  brokerage,  but  the  broker  can 
recover  only  the  statutory  amount. 
Buchanan  v.  Tllden,  IS  App.  Dlv.  123. 
46  NYS  417. 

[b]  Opumtlon  of  ■tatnte.^l  N.  Y. 
Rev.  St.  p  709,  restricting  brokers' 
fees  for  negotiating  loans  to  one  half 
of  one  per  cent  on  the  amount  loaned, 
applies  to  a  contract  for  a  loan  pro- 
cured while  the  statute  was  In  force, 
although  not  sought  to  be  enforced 
until  after  the  statute  was  changed. 
Anderson  v,  Dwyer,  61  NYS  1114  [aff 
30  Misc.  793.  63  NYS  201]. 

W.  Martin  v.  Bde.  103  Cal.  157,  37 
P  199 ;  Bankers'  Loan,  etc.,  Co.  v. 


tion,"  and  this  tisually  depends  on  the  amoont 
allowed  by  custom  or  nsage  locally  prevailiiif 
among  the  particular  class  of  brokers  in  question.^ 
What  law  forenu.  The  law  of  the  place  where 
the  contract  is  made  governs,  as  a  general  rule,  as 
to  the  rate  of  compensation,  unless  it  is  apparent 


SplndlOtlOS  Va.  426.  12  8E 

[a]  whera,  after  m  Uoksr  lias 
t>MB  NapioreO.  tbe  owmt  aeiis  tbe 
laaft  to  a  purchaser  procured  by  the 
broker,  for  a  less  price  than  that 
which  the  broker  was  authorised  to 
accept,  and  then  Informs  the  broker 
that  the  land  has  been  sold  and  that 
he  la  not  entitled  to  commissions, 
the  broker's  right  of  action  for  com- 
mlsslana  then  accrues  and  he  U  en* 
titled  to  Interest  on  the  amount 
found  to  represent  the  reasonable 
value  of  his  services  from  that  date. 
Paschall  V.  amiss,  118  Va.  648,  7S 
SE  220,  AnnCaslSlSB  778.^ 

[b]  Where  the  oommlsslon  la  not 
payahle  In  money,  but  is  to  consist 
of  an  Interest  In  certain  land,  the 
agent  Is  not  entitled  to  Interest  on 
the  value  of  the  land.  Harvey  v. 
Hamilton.  64  III.  A.  607  [aff  15fi  111. 
S77.  40  NE  B92]. 

.[c]  When  no  demand  was  made 
prior  to  filing  suit,  Interest  should  be 
allowed  only  from  the  commence- 
ment of  the  action.  Warren  Commn., 
etc.,  Co.  V.  Leon  L.  Hull  Real  Est. 
Co.,  120  Mo.  A.  432,  96  SW  103S. 

fd]  BstonMl, — Where  a  real  es- 
e  broker  stipulates  with  the  owner 
for  a  percentage  commission  on  the 
selling  price  of  the  lands  as  and 
when  paid  in,  this  does  not  neces- 
sarily Import  the  interest,  and  the 
broker  may  estop  himself  from 
claiming  interest  as  to  specific  tracts 
sold,  where  he  has  accepted  checks 
for  the  commlSBlon  covering  only  the 
principal.  Kennerly  v.  Hextall, 
(Alta.)  18  DomLR  876. 

4S.  U.  S. — Walker  Mfg.  Co.  v. 
Knox.  136  Fed.  334.  69  CCA  160. 

Ala. — Sayre  v.  Wilson.  86  Ala.  161. 
6  S  167:  Guesnard  v.  Louisville,  etc., 
R.  Co.,  76  Ala.  463. 

Ari«. — Warnekros  v.  Bowman.  14 
Ariz.  348.  128  P  49,  43  LRANS  91 
(compensation  for  sale  of  stock). 

Ark. — Hodges  v.  Bayley;  102  Ark. 
200,  143  SW  92. 

Cal. — Muncy  v.  Thompson,  26  Cal. 
A.  634,  147  P  1178;  Johnston  v.  Por- 
ter. 21  Cal.  A.  97,  131  P  69;  Rutz  v. 
Obear.  16  Cal.  A.  435,  116  P  67  (com- 
pensation held  not  excessive). 

Conn. — Hartman  v,  Warner.  76 
Conn.  197,  62  A  719. 

Ind. — New  Kanawha  Coal,  etc.,  Co. 
V.  Wright.  163  Ind.  629.  72  NE  650. 

Iowa. — Hess  v.  Hayes,  148  Iowa 
620.  126  NW  671;  SUufer  v.  Bell.  99 
Iowa  546,  68  NW  817. 

Ky. — Jones  v.  Moore,  99  SW  288, 
SO  KyL  603. 

La. — Stewart  v.  Soubral.  119  La. 
211.  48  S  1009. 


Mass.— Hollls  v.  Weston,  166  Mass. 
857,  31  NE  483. 

Mo. — Veatch  v.  Norman,  9E  Ho.  A. 
600,  69  SW  472;  Chllds  V.  Crithfleld. 

.66  Mo.  A.  422.  . 

Nebr. — Lansing  v.  Johnson,  18 
Nebr.  174,  24  NW  726. 

Nev. — Oliver  v.  Little,  81  Nev.  476, 
103  P  240  (holding  that,  where  a 
broker's  services  In  selling  mining 
stock  were  reasonably  worth  ten  per 
cent,  such  percentage  should  be  com- 
puted on  the  value  of  the  stock  at 
the  time  the  services  were  rendered). 
N.  Y. — Baer  v.  Koch,  2  Misc.  384, 

21  NYS  974. 
N.  C. — Reams  v.  Wilson,  147  N.  C. 

304.  60  SE  1124  (holding  that,  where 
no  agreement  as  to  compensation  Is 
made  between  an  owner  of  property 
and  a  broker  employed  by  him  to 
make  a  sale  thereof,  the  broker  on 
procuring  a  purchaser  can  recover  on 
a  quantum  meruit  for  his  services  in 
making  the  sale  at  the  price  he  did, 
although  the  principal  had  previously 
revoked  the  agency  by  selling  the 
property  without  the  broker's  knowl- 
edge, and  not  merely  compensation 
for  services  up  to  the  time  of  the 
revocation  of  the  agency). 

Okl. — Roberts  v.  Marltham,  26  OKL 
387,  109  P  127:  Scully  v.  Williamson, 
26  Okl.  19.  108  P  396,  27  LRANS 
1089.  AnnCasinSA  1266  and  note. 

Or.— Webb  V.  Wolfard,  66  Or.  394. 
108  P  1O06. 

Tenn. — Arrington  t.  Cary',  6  Baxt 
609. 

,  Tex. — mirrell  v.  Ztmpleman.  66 
Tex.  29S,  17  BW  478:  Allen  v.  Clopton 
Realty  Co.,  (Civ.  A.)  136  SW  242; 
Sandifer  v.  Foard  County,  (Civ.  A.) 
134  SW  828;  Stephens  v.  Tomllnson. 
(Civ.  A.)  88  SW  804. 

Eng.— stubbs  v.  Slater,  [1910]  1 
Ch  632 

Man.— Barteaux  v.  Mclieod,  19 
WestLR  188. 

N.  W.  Terr. — Fltsslmon  v.  Walker, 
7  Terr.  L.  204. 

[a]  Oompeasatloa  for  getting 
tion>— One  not  employed  to  purchase 
property  but  simply  to  procure  an 
option,  and  whose  employer  does  not 
avail  himself  of  the  services  ren- 
dered to  make  the  purchase.  Is 
entitled  only  to  reasonable  compensa- 
tion and  not  to  the  same  compen- 
sation to  which  he  would  have  been 
entitled   had   he   been   employed  to 

gurchase  the  property,  Boardman  v. 
[anks,  186  Majss.  656,  70  NE  1012. 
[b1  Oompensatlon  less  than  oom- 
mlsslon.— If  a  broker  employed  to 
effect  a  sale  at  a  certain  commission 
merely  procures  a  customer  who  sub- 
sequently purchases  of  the  owner 
directly,  a  Judgment  awarding  the 
broker  a  less  sum  than  the  commis- 
sion on  a  completed  sale  will  not  be 
set  aside  on  appeal.  Qregg  r.  Loomls, 

22  Nebr.  174,  84  NW  365. 

Tc]  BxosbsItsbsss  of  oommlsslon. 
— (1)  A  commission  of  two  and  one- 
half  per  cent  for  selling  property  Is 
not  excessive.  Grade  v.  Stevens,  171 
N.  Y.  668,  63  NE  1117  rafT  56  App. 
niv.  203.  67  NYS  688].  (2)  An  award 
of  eight  hundred  and  sixty-two  dol- 
lars for  procuring  the  exchange  of 
property  listed  by  the  owner  at 
thirty-nve  thousand  dollars  is  not 
unreasonable.  Baker  v.  Barker,  118 
Minn.  419,  137  NW  7. 

[d]  Xeastirsd  hy  results. — The 
compensation  to  be  made  to  a  real 
estate  broker  is  by  the  ordinary  judg- 
ment of  business  men  measured  by 
the  results  shown,  and  is  not  lim- 
ited by  the  time  occupied  nor  the 
labor  bestowed-  Mayhew  v.  Brlslln. 
13  Ariz.  102,  108  P  263;  Balfour  v. 
Calderwood,  (Sask.)  9  DomLR  397, 
I  22  WestLR  967. 


00.  Colo. — Qleger  v.  Klser,  47  Colo. 
297.  107  P  267  (commission  charged 
by  others  engaged  in  a  like  vocation). 

Conn. — Hartman  v,  Warner.  76 
Conn.  197,  68  A  719;  Williams  v. 
Clowes,  76  Conn.  165,  62  A  820. 

Iowa. — Hess  v.  HiayeB,  146  Iowa 
620,  125  NW  671;  Sample  v.  Rand. 
112  Iowa  616,  84  NW  688. 

Ky. — Jones  v.  Moore.  99  SW  286. 
30  KyL  603:  RicketU  v.  Crittenden. 
2  Ky.  Op.  499. 

Md. — Walker  v.  Baldwin,  106  Md. 
619.  68  A  26;  Thomas  v.  Brandt,  26 
A  624. 

Mass. — Graves  v.  Dill.  169  Mass. 
74.  34  NE  336. 

Minn. — Baker  v.  Barker.  118  Minn. 
419,  137  NW  7. 

Mo. — Ashby  v.  Holmes,  68  Mo.  A 
22;  Green  v.  Wright,  86  Ho.  A.  296. 

Nebr. — Lansing  v.  Johnson.  18 
Nebr.  174,  24  NW  726. 

N.  Y.— Robinson  v.  Norrls.  51  How 
Pr  442  [alC  6  Hun  288]  (holding  that 
one   who   employs   stockbrokers  to 

gurchase.  carry,  and  sell  stocks  on 
Is  account  cannot  dispute,  as  too 
high,  the  rates  of  commissions 
charged  against  him  for  ndslng 
money  to  carry  his  stocks  in  a  strin- 
gent money  market,  where  he  is  In- 
formed of  their  custom  in  that  re- 
spect at  the  .beginning  of  their  deal- 
ings, and  is  kept  Informed  at  short 
intervals  of  the  dally  state  of  his  ac- 
counts with  them,  and  makes  no  ob- 
jection thereto  until  a  settlement  is 
demanded):  Hull  v.  Cardwell,  2  NY 
CityCt  76  (holding  that  since,  in  the 
absence  of  any  express  agreement, 
the  custom  is  to  allow  percentage  on 
the  actual  rental,  a  broker  who  pro- 
cures a  tenant  for  premises  for  six 
months  at  the  rate  of  one  thousand 
dollars  a  year  Is  entitled  to  broker- 
age on  five  hundred  dollars  only). 

Or, — ^Webb  v.  Wolfard,  S6  Or.  394. 
108  P  1006  (holding  that,  where  a 
broker  is  engaged  to  sell  propertv  st 
a  specified  price  but  nothing  is  said 
as  to  his  commission,  the  law  im- 
plies a  promise  to  pay  the  usual 
commission  charged  In  that  neigh- 
borhood for  like  services  if  a  cus- 
tomary rate  Is  shown  to  exist). 

Pa.— PotU  V.  Aechtemacht.  93  Pa. 
188;  Inslee  v.  Jones,  Brightly  76. 

Wash. — Law  v.  Seeley,  37  Was)i. 
166.  79  P  606. 

Eng. — Spain  v.  Parr,  89  L.  J.  Ch. 
73.  See  also  Murray  v.  Curry,  7  C.  & 
P.  584,  32  ECL  77J,  2  ERC  527. 

Can. — Wright  v.  Rex,  16  Can. 
Ezch.  203.  22  DomLR  269. 

Que. — Raymond  v.  Marcotte.  « 
Que.  Super.  384  (holding  that  it  is 
the  custom  that  a  real  estate  agent 
who  sells  property  has  a  right  to  a 
commission  of  two  and  one-half  per 
cent,  payable  by  the  vendor,  unless 
there  is  a  stipulation  to  the  con- 
trary). 

But  see  Harrell  v.  Zlmpleman.  <C 
Tex.  292,  17  SW  478  (holding  that, 
where  property  is  placed  in  the  hands 
of  a  real  estate  agent  for  sale,  he  Is 
entitled  to  reasonable  compensation 
for  his  services,  regardless  of  cus- 
tom, in  the  absence  of  a  contract 
making  the  right  to  compensation 
dependent  on  tne  sale  of  the  prop- 
erty by  him):  Hinton  v.  Coleman.  4S 
Wis.  166  (holding  that  evidence  that 
the  customary  commission  on  sales 
on  real  estate  is  three  per  cent  of 
the  price  Is  not  sufficient  evidence 
of  the  value  of  the  services  rendered 
in  making  such  a  sale  to  sustain  a 
recovery  on  a  quantum  menilt 
therefor). 

[a]  Bsasonahleness*  Where  a 
custom  when  applied  to  a  partlcttlar 
state  of  facts  would  be  unreasonable 
it  will  not  be  followed.    Panland  v. 


For  later  oases,  Osralopmsnts  and  tihanffss  in  the  law  see  cumulative  AnnoUtions,  same  title. 

Digitized  by 


§§  78-79] 


BB0KEB8 


[9C.J.]  581 


that  it  is  the  intention  of  the  parties  that  the  con- 
tract is  to  be  performed  elsewhere,  when  the  law 
of  the  place  of  performance  governs/^ 

[i  79]  c.  BU^t  to  EzcMS  orer  Pric*  KbomiI; 
ITrt  Pliee.'  In  ttie  absence  of  an  agfreement  to  that 
effect,  a  real  estate  broker  employed  to  sell  for  a 
certain  price  is  not  entitled  to  any  excess  over  such 
price  that  he  may  obtain,"*  and  this  rale  has  been 
held  to  apply  even  where  he  is  anthorired  to  sell 


for  a  eertain  priefi  net  to  the  owner."  But  fre- 
quently property  ia  placed  with  real  estate  brokers 
for  sale  nnder  an  agreement  that  the  owner  is  to 
receive  a  eertain  amoont  net  for  his  property,  and 
the  broker  is  to  have  for  his  compensation  whatever 
he  can  get  for  the  property  above  l^at  amount,  in 
which  ease  the  contract  governs,"  and  if  the  bn^er 
does  not  sell  for  more  than  the  amount  namedf  he 
is  entitled  to  no  eompensation  whatever.'* 


Inrle,  13S  N.  C.  50  SE  850  (hold- 

ing  that  a  custom  which  gives  to  a 
broker  Ave  per  cent  of  the  purchase 
price  of  land  for  asslstinK  In  Its  sale. 
Irrespective  of  the  amount,  value,  or 
cb&racter  of  the  services  rendered, 
is  unreasonable  and  void,  and  that 
in  such  a  case  the  broker  can  recover 
only  the  actual  value  of  his  serv- 
ices). 

Jb]  Thm  onstom  Buurt  1m  OOTtaln, 
rorm,  mnA  ynwallr  udenrtood 

ID  else  it  Is  not  binding  on  the 
prtnclpaL  Calland  v.  Trapet,  70  111. 
A.  22B;  PotU  v.  Aechternacht,  93  Pa. 
138;  Inslse  v.  Jones,  Brlshtly  (Pa.) 
7S;  Pratt  v.  Bank,  12  Phlla.  (Pa.) 
J78.  (2)  An  instruction  whlflh  re- 
lies on  usage  and  custom  to  fix  the 
amount  to  which  the  broker  Is  enti- 
tled l8  erroneous  If  it  does  not  re- 
quire the  Jury  to  find  the  existence 
of  a  uniform  and  notorious  custom 
regulating  the  compensation  of 
agents  in  like  cases.  Oroscup  v. 
Downey.  105  Md.  273,  65  A  930. 

ic]  >stra  ebarrea  In  stock  tnuu- 
BOUfns^A  broker  carrying  stock  In 
the  New  York  stock  maricet  for  a 
principal  at  an  agreed  rate  has  no 
right  to  make  extra  charges  In  a 
time  of  panic,  even  though  he  paid 
a  New  York  broker  as  high  as  one 

eer  cent  a  day,  and  the  acceptance 
9  the  principal  on  a  sale  of  the 
stock  of  the  balance  due  on  the  state- 
ment rendered,  in  which  such 
charges  were  included.  Is  no  more 
than  competent  evidence  of  an  agres- 
ment  autiiortzing  them.  Wagner  t. 
Peterson,  S3  Pa.  2SS. 

[d]  ^-iT^w*  IzzsneeUve  of  eon- 
tiset. — Where  defendant  placed  his 
protierty  in  the  hands  of  plaintiff  to 
find  a  lessee  for  the  same,  and  plain- 
tiff Introduced  parties  to  defendant, 
to  whom  he  subsequently  leased  his 
property  on  satisfactory  terms, 
plafntin  would  be  entitled  to  the 
value  of  her  services  at  the  usual 
rate  charged  by  brokers,  irrespective 
of  any  special  agreemtint  as  to  the 
amount  of  her  compensation.  Kohen 
v.  Kleley.  129  NTS  363. 

(«]  A  real  estate  teoksr  who  sells 
a  l—sehoM  is  not  entitled  to  the 
same  commissions  as  If  he  had  sold 
Uie  fee,  and  a  rule  of  a  real  estate 
exchange  allowing  commissions  on 
the  full  value  of  the  fee  in  such  cir- 
cnmstances  will  not  control,  unless 
It  Is  proved  that  the  rule  is  of  such 
notoriety  that  the  owner  must  be 
presumed  to  have  had  knowledge  of 
It,  and  to  have  dealt  expecting  to  be 
bound  by  it.  Qroscup  v.  Downey. 
105  Hd.  273,  85  A  930. 

[f]  Wltem  Uw  psraoB  olainring 
eo^tensatloB  la  am  •  real  estate 
■(Mit  (1)  by  occupation,  although  he 
has  la  the  particular  instance  per- 
formed services  aa  snch.  evidence  of 
the  usual  charges  of  real  estate 
agents  fo^  such  services  Is  admissi- 
bTe.  Graves  v.  Dill.  lfi«  Mass.  74,  34 
NB  138;  Hollia  V.  Weston.  156  Mass. 
157,  31  NB  48S:  I«Titt  v.  Miller,  64 
Ho.  A.  147.  ity  But  It  Is  not  con- 
clusive as  to  the  amount  of  the  re- 
covery. Iisvltt  V.  Miller,  supra; 
Kennerly  v.  Soininervllle,  64  Mo.  /L. 

h.  Benedict  v.  Dakln.  243  111.  384. 
»0  NE  712  (holding  that,  where  a 
contract  employing  a  broker  to  pro- 
cure a  purchaser  of  real  estate  In 
Louisiana  did  not  flx  the  compensa. 
tton.  and  it  appeared  that  the  Con- 
tract was  made  In  Louisiana  with- 
out anything  to  indicate  that  the 
parties  contemplated  a  performance 
elsewhere,  ana  the  sale  was  con- 


summated there,  the  law  oh  Louis- 
tana  governed  as  to  the  amOunt  of 
the  compensation  which  must  be  de- 
termlnea  by  the  customary  commis- 
sions paid  for  like  services  in  that 
state). 

Ba.  Snow  v.  Mcfarlane,  51  111.  A. 
44S:  Phillips  V.  Rudy,  146  Ky.  780,  143 
SW  337  (holding  that,  where  the 
broker  secures  a  purchaser  for  a 
greater  price  than  that  flxed  by  the 
principal,  he  Is  entitled  to  his  com- 
mission on  the  whole  price  paid,  but 
not  to  the  excess  over  the  fixed  price, 
any  promise  to  give  the  broker  such 
excess  being  without  consideration); 
Allen  V.  Clopton  Realty  Co.,  (Tex. 
Civ.  A.)  136  SW  242;  Sandlfer  v. 
Foard  County,  (Tex.  Civ.  A)  134  SW 
828;  Tumley  v.  Michael,  (Tex.  A.)  16 
SW  912. 

53.  Matheney  v.  Godln,  130  Ga. 
713.  61  SE  703  (holding  that,  where 
an  owner  of  certain  realty  lists  it 
for  sale  with  brokers,  agreeing  that 
he  will  sell  the  property  ao  listed  for 
a  given  sum  net  to  him,  and  the 
broker  procures  a  purchaser  able, 
willing,  and  ready  to  buy  at  a  price 
In  excess  of  the  amount  named,  but 
the  owner  refuses  to  sell,  the  agree- 
ment does  not  Import  an  offer  on  the 
part  of  the  owner  to  pay  the  brokers 
the  excess  In  the  amount  which  the 
purchaser  la  willing  to  pay  above 
the  sum  named  for  which  the  owner 
ts  willing  to  sell  It,  and  a  petition 
asking  for  Judgment  for  the  excess 
Is  demurrable);  Louva  v.  Worden,  80 
N.  D.  401,  152  NW  689  (holding  that, 
where  an  owner  lists  realty  with  a 
broker  at  a  net  price,  the  broker,  in 
the  absence  of  an  express  contract  to 
that  effect.  Is  not  entitled  to  all  the 
selling  price  in  excess  of  such  list 
price,  but  is  entitled  to  a  reasonable 
commission  not  exceeding  such  ex- 
cess); Turnley  v.  Michael,  4  Tex.  A. 
Civ.  Cas.  g  223,  16  SW  912  (holding 
that,  where  the  owner  of  property 
who  has  employed  a  broker  to  sell 
the  same  states  that  he  will  "take 
$7,500  net  to  me,"  this  means  merely 
that  the  property  must  bring  to  the 
owner  at  least  seven  thousand  Ave 
hundred  dollars  free  of  all  expenses 
and  deduction,  and  not  that  the 
broker  shall  be  entitled  to  any 
amount  which  he  may  sell  It  for  over 
seven  thousand  Ave  hundred  dol- 
lars), 

54.  Ida. — Church  v,  Dunham,  14 
Ida.  776,  96  P  203, 

Kan. — Culbertson  v.  Sheridan,  98 
Kan.  268,  144  P  268:  Fleming  v,  Bkt- 
tan,  92  Kan,  948,  142  P  971. 

Ky.— Futrell  v.  Reeves,  166  Ky.  282, 
176  SW  1151  (holding  that,  where  a 
broker's  contract  for  the  sale  of  real 
estate  provides  for  a  net  amount  to 
the  owner,  his  compensation  is  such 
sum  as  the  purchaser  is  willing  to 
pay  in  excess  of  such  net  price): 
Womack  v.  Douglas,  167  Ky.  716,  16S 
SW  1130. 

Mass. — Noyes  v.  Caldwell,  216 
Mass.  626.  104  NB  496. 

Minn, — ^Tanner  v.  JosUn,  166  NW 
762;  Smith  v.  Mallen,  116  Minn.  198, 
138  NW  666. 

Mo.— Burdett  v.  Pariah,  186  Mo.  A. 
505,  172  SW  620:  Hale  v.  Taylor.  140 
Mo.  A.  692,  126  SW  755;  Ewart  V. 
Young.  119  Mo.  A.  483,  96  SW  420. 

Nebr. — Blakeslee  v.  Ervin,  40  Nebr. 
130,  S8  NW  860. 

N.  Y. — Geoghegan  v,  Chatterton, 
113  App.  Dlv.  835,  99  NYS  702; 
Strout  v.  Kenny,  107  NYS  92. 

N.  C— Reams  v.  Wilson,  147  N.  C. 
304,  60  SE  124  (holding  that,  where 
a  broker  was  employed^  to  sell  prop- 


erty under  an  express  agreement 
that.  In  lieu  of  commissions  for  mak- 
ing the  sale,  he  should  receive  all  he 
could  get  for  the  property  over  one 
thousand  four  hundred  dollars,  he 
was,  on  procuring  a  purchaser  ready, 
able,  and  willing  to  buy,  entitled  to 
recover  from  the  owner  the  amount 
which  the  purchaser  secured  by  hira 
was  willing  to  pay  for  the  property 
In  excess  of  the  one  thousand  four 
hundred  dollars,  and  was  not  limited 
to  a  quantum  meruit  recovery  for 
services  rendered,  although  the 
owner  had  himself  aold  the  land  h«- 
fore  the  broker's  sals  wu  reported 
to  him). 

Tex. — Rldenhower  v.  Collins,  (Civ. 
A.)  171  SW  1078;  Jenkins  v.  jSr- 
ling,  (Civ.  A.)  66  SW  981, 

wis. — ^Arnold  v.  Waupaca  Nat. 
Banl£^  126  Wis.  862,  106  NW  828,  3 
I.RAN8  680. 

Eng. — ^Platt  v.  Rowe,  26  T.  L.  R. 
49. 

[a]  Offwa  made  hy  a  real  estate 
hroksr  to  a  prospsotlve  purohasev, 

each  of  which  contemplated  thb  pay- 
ment to  the  owner  of  his  agreed  net 
price,  the  broker  to  take  the  Im- 
provements for  his  commission,  were 
no  departure  from  the  agreement 
with  the  owner,  whereby  he  was  to 
receive  a  certain  net  price,  and  the 
broker  all  above  that  amount  for  hts 
commission.  Luhn  v.  Fordtran,  68 
Tex.  Civ.  A.  148,  116  SW  667. 

[b]  Where  owner  refuses  to  sell 
or  prsrsnts  aals.p— (1)  Where  bro- 
kers having  property  for  sale  under 
a  contract  of  the  character  under 
discussion  find  a  purchaser  who  im 
wining  to  pay  three  hundred  dollars 
more  than  the  price  fixed,  but  the 
owner  will  not  consummate  the  sale, 
the  brokers  can  recover  three  hun- 
dred dollars,  but  they  cannot  in 
addition  recover  fifty  dollars  which 
they  paid  the  owner  while  the  nego- 
tiations were  pending  in  order  to  In- 
duce him  to  oomplete  the  sale. 
Cornell  v.  Hanna,  (Kan.)  53  P  790. 
(2)  Where  a  real  estate  agent  em- 
ployed to  sell  property  at  a  net  sum 
to  the  owner  procure*  a  purchaser 
ready,  willing,  and  able  to  buy  at  a 
price  in  excess  of  the  net  sum  to  tw 
received  by  the  owner,  and  before 
the  sale  can  be  closed  and  consun^-. 
mated  by  the  agent  the  owner  him- 
self sells  to  the  purchaser,  with 
knowledge  that  the  agent  has  ex- 
hibited the  property  to  nim  and  been 
dealing  with  him,  the  owner  will  be 
held  liable  to  the  agent  for  a  com- 
mission equal  to  the  difference  be- 
tween the  net  price  he  was  to  re- 
ceive and  ths  price  the  purohasar 
was  ready,  willing,  and  able  to  pay 
the  agent  Church  v.  Dunham,  14 
Ida.  776,  98  P  208:  Baker  v.  Murpby, 
lOK  111.  A.  161.  (8)  Where  a  broker 
who  was  to  receive  all  over  an  agreed 
price  as  hlB  commission  procured  a 
purchaser  who  agreed  to  pay  the 
agreed  price,  and  to  pax  tor  the 
growing  fruit  In  addition,  but  the 
owner  refused  to  carry  out  the  con- 
tract, ths  measure  of  the  broker's 
compensation  was  the  value  of  such 
fruit.  Sill  V.  Ceschl,  167  C!al.  698. 
140  P  949. 

[c]  Tims  of  paniest^A  con- 
tract to  allow  a  broker  all  above  a 
given  price  entitles  him  topayment 
out  of  the  first  payment.  Young  v. 
Ruhwedel.  119  Mo,  A.  231.  96  SW 
228. 

SB.  Colo, — Babcock  v,  Merrltt.  1 
Colo.  A.  84,  27  P  882. 

Conn. — Morehouse  v.  Ilemson.  59 
Conn.  392,  22  A  427.    I  r^/~\r%\r> 

Digitized  by  VjOOQIC 


582  [9C.J.] 


BBOKBBS 


■[§80 


80]  d.  Basis  of  Compntiiig  Oommiasioiu.  In 

estimating  the  commission  on  an  exchange  of  real 
estate  the  actual  and  not  the  trade  value  o£  the 
property  should  be  taken  as  the  basis  j'^  and  in  the 
«aBe  of  a  sale  commissions  should  be  allowed  only 
-on  the  amount  which  was  the  real  consideration  for 
the  property  sold.°^  Commissions  must  be  estimated 
on  the  whole  value  of  the  property  without  regard 
to  encumbrances,  in  the  absence  of  a  specific  agree- 
ment to  the  contrary."   If  several  properties  are 


sold  without  a  separate  valuation,  a  broker  who  was 
promised  a  certain  percentage  of  the  proceeds  of 
the  sale  of  part  of  the  properties  is  entitled  to  that 
pereent^e  of  the  proceeds  of  sll.^  In  the  case  of 
the  n^otiation  of  a  lease  the  broker's  commission 
cannot  be  estimated  with  the  value  of  the  fee  in 
the  property  as  a  basis  ;^  but  in  such  case  the  broker 
is  entitled  to  the  agreed  proportion  of  only  the 
amount  collected  and  properly  credited  to  the  rent 
account.^^    A  broker  employed  to  procure  the  re- 


in.—Burnett  V.  Potta.  236  III.  499, 
8S  NE  2B8;  Kees  v.  Spruance,  45  111. 
308;  Nudelman  v.  Wiiaea,  IGO  111.  A. 
134;  Songer  v.  Wilson,  62  111.  A.  117. 

Iowa. — Knudson  v.  liBursnt,  169 
Iowa  189,  140  NW  392. 

Mass. — Munroe  v.  Taylor.  191 
Mass.  483,  78  NE  106. 

Ulch.-— GJImore  v.  Bollo,  165  Mich. 
633,  131  NW  105,  34  L.RANS  1060; 
Antlsdel  V.  Canfield,  119  Mich.  229, 
77  NW  944. 

Minn. — Holcomb  v.  Stafford,  102 
Minn.  233,  113  NW  449. 

Mo.— Ctea  v.  Gale,  168  Mo.  A.  282, 
IBS  SW  1088:  Youne  v.  Rubwedel.  119 
Mo.  A.  231,  U  SVr22B. 

Nebr. — Beatty  v.  Busaell,  41  Nebr. 
321,  69  NW  919. 

N.  T.— Manton  v.  Cabot,  4  Hun  73. 
C  Thomps.  &  C.  20S;  Matter  of 
French,  51  Mfac.  467,  101  NYS  734. 

N.  D.— Pulton  V.  Cretlan,  17  N.  D. 
336,  117  NW  844. 

Or.— Wolverton  v.  Tuttle,  61  Or. 
501,  94  P  961;  Holbrook  v.  Inveat- 
ment  Co.,  80  Or.  259,  47  P  920. 

Pa. — Seaburr  v.  Fidelity  Ins..  etc., 
Co„  206  Pa.  234,  64  A  898. 

Tex. — White  v.  Galda,  <Clv.  A.) 
168  SW  473;  Evans  v.  Gay,  (Civ.  A.S 
74  SW  676;  Frey  v.  Klar.  (Civ.  A.) 
69  SW  211. 

Wash. — Orr  v.  Schwaser.  74  Waah. 
flSl,  134  P  601. 

wis. — Ames  v.  Lamont,  107  Wis. 
631,  88  NW  780. 

Saak. — Chappell  v.  Peters,  9  Dom 
LR  684,  22  WestLR  960. 

But  see  Alklns  v.  Allan,  14  Man. 
549  (holding  that  a  broker  was  entl- 
tlejl  to  recover  on  a  quantum  meruit 
the  full  amount  of  the  usual  com- 
mission on  the  net  price). 

[a]  Wlwra  tli*  aale  la  not  Aom- 
plated  (1)  the  broker  cannot  recover 
of  the  owner.  Ford  v.  Brown,  120 
Cal.  661.  62  P  817;  McCarthy  v.  Brls- 
tQw.  (Tex.  Civ.  A.)  146  SW  1029; 
Seattle  Land  Co.  v.  Day,  2  Wash. 
4S1,  27  P  74;  Beale  v.  Bond.  84  L.  T. 
Bep.  N.  S.  213.  (2)  Thus  an  owner 
Buuiorixliig  a  broker  to  aell  real  ea- 
t&M  for  a  sum  netting  the  owner  a 
specified  amount,  for  a  commiaalon 
of  whatever  was  obtained  In  excess 
of  such  amount,  reserves  to  himself 
the  rig-ht  to  determine  the  details  of 
tbe  contract  of  sale,  and  a  contract 
undertaking  to  fix  such  details  not 
accepted  by  the  owner  la  not  a  sufTi- 
olent  contract  to  enable  the  broker 
to  recover  commissions.  Slayback 
V.  Wetsel,  146  Mo.  A.  171,  128  SW 
982. 

Cb]  Sal*  "br  own«iP--(l)  Where  a 
landowner  authorlied  a  broaer  to  sell 
the  land  at  four  dollars  net  to  such 
owner  and  the  owner,  without  knowl- 
edge of  the  fact,  sold  to  the  broker's 
customer  for  four  dollars,  the  broker 
CQUId  recover  only  the  reasonable 
valve  of  his  services  in  the  transac- 
tion. Hkila  V.  Keller,  <Tex.  Civ.  A.) 
163  SW  393.  (2)  But  where  by  con- 
tract a  broker's  commission  la  to  be 
the  excess  he  can  secure  over  a  net 
price,  the  owner's  right  to  sell  at 
such  price  so  as  to  cut  oft  commis- 
sions is  subject  to  the  qualification 
that  be  must  act  in  eood  faith. 
Alexander  v.  Breeden,  14  B.  Mon. 
(Ky.)  125:  Burdett  v.  Parish.  185 
Mo.  A.  BOB,  172  SW  620.  (3)  Where 
the  purchaser  will  not  pay  more  than 
the  net  price  and  there  is  no  collu- 
sion between  the  owner  and  the  pur- 
chaser to  deprive  the  agent  of  his 
commission,  the  owner  will  not  be 


liable  for  any  commission  on  a  sale 
bona  fide  cloaed  at  the  net  price,  al- 
though the  purchaser  was  introduced 
by  the  agent.  Chappell  v.  Peters, 
(Sask.)  9  DomLR  684,  22  WeatLR 
960. 

66.  Boyd  V.  WataoD,  101  Iowa  214, 
70  NW  120:  Porter  v.  Hellingsworth, 
30  Misc.  628,  62  NYS  796;  Cook  v. 
(3ordon,  68  Or.  657,  661.  187  P  782 
[clt  Cyc];  Davidson  v.  Wills,  (Tex. 
Civ.  A.)  96  SW  634  (holding  that  a 
broker  employed  to  procure  an  ex- 
change of  land  for  a  stock  of  mer- 
chandise for  a  commission  of  five 
per  cent  on  a  trade  that  may  be 
made  is  entitled  to  a  commission  of 
five  per  cent  on  the  value  of  the  land 
received  in  exchange,  regardless  of 
the  value  of  the  merchandise,  and 
regardless  of  the  valuation  placed  on 
the  land  In  making  the  exchange). 
But  see  Waddell  v.  noser,  188  111.  A. 
302  (holding  that  evidence  regard- 
ing the  actual  value  of  the  property 
is  not  admiasible  whers  the  parties 
put  a  value  on  the  property  In  mak- 
ing the  trade). 

.    [a]    Whleli  tract  vsed  as  basls<— 

Where  an  owner  employs  a  broker  to 
assist  him  In  effecting  an  exchange 
of  his  land  for  other  lands,  and 
promises  him  a  commission  of  a  cer- 
tain per  cent,  and  no  express  con- 
tract Is  Tnade  as  to  which  tract  shall 
be  the  basis  for  fixing  the  commis- 
sion, the  value  of  the  tract  taken  In 
exchange  Is  the  basis.  Leake  v. 
Scalef,  (Tex.  Civ.  A.)  140  SW  814. 

BT.  Wamekros  v.  Bowman,  14 
Ariz.  848,  128  P  49,  43  LRANS  91; 
Cralgv.  Wead.  58  Nebr.  782.  79  NW 
718;  Raeder  v.  Butler,  19  Pa.  Super. 
604.  Compare  Haycock  v.  Ftndiay. 
38  Que.  Super.  266  (commiaalon 
charged  on  par  value  of  stock). 

[a]  Vto  tate  oennaSsslo&^d) 
Where  an  owner  authorizes  a  sale  of 
his  property  at  a  minimum  price 
per  acre,  and  agreea  to  give  the 
broker  a  certain  per  cent  commls- 
sloa,  the  broker  fs  entitled  to  the 
same  commission  for  a  higher  price 
obtained  by  him.  Brackenrldge  v. 
Clarldge,  (Tex.  Civ.  A.)  42  SW  lOOB. 
(2)  Wnere  a  broker  Is  authorised  to 
sell  at  a  fixed  price,  and  the  owner 
aells  to  a  party  Introduced  at  a  less 
price,  the  broker's  commission  la  the 
agreed  percentage  of  the  amount 
realized.  Weeka  v.  Theodore  Smith, 
etc.,  Co.,  79  N.  J.  L.  388,  76  A  773; 
Hoefling  v.  Hambleton,  84  Tex.  517, 
19  SW  689;  George  v.  Howard, 
(Alta.)  10  DomLR  498,  23  WeatLR 
846  [app  dlsm  16  DomLR  4681; 
Chappell  v.  Petera,  (Saak.)  9  DomLR 
684.  22  WestLR  960.  Compare  Boland 
V.  Ashurst  Oil  Xjand,  etc.,  Co.,  146 
Cal.  406.  78  F  871  (holding  that  a 
principal  cannot  deprive  his  broker 
of  any  part  of  his  commissions  for 
making  a  sale  by  aubaequently 
agreeing  with  the  purcliaser  to  ac- 
cept a  less  price  than  that  procured 
by  the  broker,  or  by  neglecting  to 
collect  the  price,  but  the  broker  Is 
entitled  to  commlseiona  baaed  on  the 
price  procured  by  him) ;  Clark  v. 
Morris.  30  App.  (D.  C.)  668.  (8)  And 
where  the  terms  of  sale  are  fixed  by 
the  vendor,  lo  accordance  with  which 
the  broker  undertakes  to  produce  a 
purchaser,  and  on  the  procurement  of 
a  purchaser  the  vendor  voluntarily  re- 
duces the  price  of  the  property,  or 
the  quantity,  or  otherwise  changes 
the  terms  ox  sale  as  proposed  to  the 


broker,  so  that  a  sale  is  consum- 
mated, or  terms  or  conditions  are 
offered  which  the  proposed  buyer  1b 
ready  and  willing  to  accept,  the 
broker  will  be  entitled  to  his  com- 
miaalon at  the  rate  specified  in  hla 
agreement  with  hla  principal.  Stew- 
art V.  Mather,  82  Wis.  344.  (4)  It 
has  been  held,  however,  that  where 
a  real  estate  broker  is  entitled  to  & 
commission  of  one  third  of  the  ex- 
cess above  a  certain  amount  realized 
on  the  sale  of  four  houses,  he  Is -not 
entitled  to  a  proportionate  amount 
on  the  sale  of  only  one  house  (Mayor 
V.  Haaren.  67  N.  Y.  Super.  574.  G 
NTS  436);  (6)  and  that  a  contract 
to  pay  a  certain  commission  on  the 
sale  of  lots  at  a  fixed  price  out  of 
a  body  of  land  does  not  entitle  the 
agent  to  a  commission  at  the  same 
rate  for  a  large  body  of  the  land 
(Louisville  Blu.  Assoc  v.  Hegan. 
49  SW  796.  20  KyL  1S29).  (6)  A  real 
estate  broker  is  not  entitled  to  a 
commission  on  the  entire  price  of 
real  estate  sold  by  him,  where  the 
purchaser  pays  only  part  of  the  price 
and  forfeits  that  part,  and  refuses 
to  comply  with  the  contract  by  pay- 
ing the  balance  of  the  price.  A 
broker  is  entitled  to  his  commission 
on  the  part  paid,  but  no  more. 
Blakely  v.  Purssell,  90  NYS  337; 
Schurr  v.  Warnlch,  36  Pa.  Co.  447. 
(7)  An  agreement  to  j>ay  fifteen  hun- 
dred dollars  as  commission  out  of 
the  first  cash  payment  of  fifteen 
thousand  dollars  does  not  obligate  the 
owner  to  pay  the  commission,  where 
only  one  uousand  dollars  Is  paid  by 
the  purchaser.  Beckwith-Anderson 
Land  Co.  V.  Allison,  26  Cat.  A.  473, 
147  P  482.  (8)  Where  a  broker  made 
a  contract  on  behalf  of  a  corporation 
for  a  sale  of  its  stock,  on  which  he 
was  to  receive  a  commission,  but  on 
account  of  difficulty  In  collecting  the 
price  a  compromise  was  made  with 
the  purchaser,  by  whtcb  he  took  and 
paid  for  a  smaller  amount,  fn  which 
the  broker  took  part,  and  to  which  he 
did  not  at  the  time  object,  he  was 
entitled  to  commission  only  on  the 
amount  of  ue  actual  sale.  Bauer- 
smith  v.  Extreme  Gold  Mln.,  etc.,  Co-, 
146  Fed.  96. 

[b]  Sals  under  Osed  of  tnurt  oa 
dezaaltof  pUTOhaser.1 — Where  the  pur- 
chaser failed  to  meet  deferred  pay- 
ments, and  the  property  was  put  up 
for  sale  under  a  deed  of  trust  and  bid 
in  by  the  purchaser,  but.  under  a  guar- 
anty which  he  had  given,  he  actually 
paid  a  sum  much  larger  than  the 
amount  of  his  bid,  the  broker  was 
entitled  to  his  stipulated  commission 
on  such  larger  sum,  and  not  merely 
on  the  amount  of  the  bid.  Peters  v. 
Anderson,  (Va.)  23  8E  764. 

SB.  Peters  v.  Holmss,  46  Pa. 
Super.  278:  Cnlverwell  t.  Blmey.  11 
Ont.  266  tapp  allowed  14  OnL  A. 
266]. 

89.  Huff  V.  Hardwlck,  19  Colo.  A. 
416,  76  P  693;  Clapp  v.  Schaus,  156 
App.  Div.  681,  141  NYS  461. 

[a]  Tlis  bnker  cannot  apvEowf- 
ate  the  whols  of  the  yroeseds  of  a 
tract  Bold  merely  because  his  inter- 
est In  other  tracts  not  sold  Is  of  as 
great  a  value  as  the  proceeds.  Thom- 
ason  v.  Rogws,  (Tex.  Civ.  A)  166 
SW  1040. 

60.  Daube  v.  Nemler.  60  III.  A- 
166. 

«.    Schults  v.  Gtoldman,  (Aril.)  64 
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funding  of  esseu  duties  exacted  by  levenne  offieere 
is  entitled  to  his  comnusaions  on  a  stun  refunded 
out  of  a  treasury  warrant  for  each  sum  iaaaed 
to  his  principal  and  delivered  to  the  latter 's 
receiver. 

[i  81]  11.  Persons  Entitled  to  Compflnsation'" 
—A.  In  QenaraL  The  broker  or  agent  who  effects  a 
sale  is  ordinarily  the  one  who  is  entitled  to  the  oom- 
mission."  Where  two  brokers  are  jointly  enydoyed, 
payment  of  the  agreed  compensation  to  one  pre- 
cludes a  recovery  by  the  other.**  Where  the  con- 
tract clearly  so  provides  a  commission  may  be  paid 
to  the  purchasw." 


P  Mean  v.  Jones,  102  Me.  485, 
CT  A  655. 

[a]  ZHsoluuve  of  lirolnr  daring 
turn  ot  itm: — Where  a  broker  who 
has  negotiated  a  lease  and  collected 
some  of  the  rents  Is  discharged  dur- 
ing the  term  of  the  lease,  he  Is  not 
entitled  to  deduct  from  the  rent  In 
his  hands  a  sum  equal  to  his  com- 
misaloDS  On  the  entire  term  of  the 
lease.  Whealar  v.  Knasgs.  8  Oh.  169: 
Lucas  T.  JackaoR,  140  Pa.  122,  21  A 
SIO. 

[b]  A  broksr  who  Mcores  a  ten- 
aat  for  a  term  with  an  option  to  xa> 

Mw  at  the  end  of  the  term  is  entitled 
to  a  comraisslon  only  on  the  rents 
for  the  original  term.  Allwln  Healty 
Co.  V.  Barth.  161  App.  Dtv.  146 
NTS  960. 

88.  Vandegrif  t  t.  lAnyon  ZIne  Co., 
17  Kan.  376,  124  P  &S4. 

S3,  miglit  to  compenaatlon  as  ha- 
tweea  rtval  bvokars  see  infra  i  98. 

•4.  Cal.— O'Tooie  v.  Dolan.  129 
Cal.  471,  62  F  30  (holding  that  where 
mine  owners  executed  a  written  con- 
tract to  sail  the  mine  to  a  broker  on 
certain  conditions,  and  orally  agreed 
that  If  ha  did  not  bay  it  himself  but 
Elected  a  sale  they  would  pay  .him 
a  certain  commlsalon,  and  the  brokM' 
assigned  the  contract  to  another  who 
asBigned  It  to  a  third  person  who 
twught  the  mine,  a  Ondlng  that  the 
broker  effected  the  sale  Is  not  con- 
trary to  the  law  aod  the  facta). 

111. — O'Connor  v.  Kennedy,  186  111. 
A  277  (although  not  engaged  In  the 
business  aa  real  estata  agent). 

Iowa. — Munson  v.  Mabon,  18(  Iowa 
ass.  112  NW  776. 

Mo. — McCann  v.  Bailey,  60  Mo.  A. 
45S  (holding  that  one  real  estate 
agent  cannot  recover  from  another 
commissions  for  a  sale  of  property 
which  was  in  fact  made  by  another 
firm  of  agents,  and  not  induced  by 
anything  said  or  done  by  plaintiff, 
although  plaintlfF  was  the  flrst  to 
disclose  to  defendant  the  name  of 
the  purchaser). 

N.  D. — Northern  Immigration  As- 
soc V.  Alger,  27  N.  D.  467,  147  NW 
100  (holding  that  a  real  estate 
broker,  after  bringing  a  purchaser 
to  his  principal,  is  entitled  to  his 
commiuion,  although  before  the 
trade  Is  ooinilleted  he  becomea  con- 
nected with  a  corporation  of  which 
he  notlftea  his  principal  who  there- 
after accepts  the  corporation's  serv- 
ices In  the  matter). 

Pa, — Central  Tumvereln  v.  Plts- 
patrick.  238  Pa.  582,  86  A  487. 

Tex — Yarborough  v.  Creager,  (Civ. 
A)  77  BW  646  (holding  Uiat  If  a 
broker  was  the  procuring  cause  of 
the  sale  his  right  to  a  commission 
does  not  depend  on  any  contract  the 
principal  may  have  made  with  other 
brokers  relative  to  the  sale). 

Eng. — ^Arnold  v.  Garner.  2  Phil. 
231.  22  EngCh  231,  41  Reprint  931 
(hoIdiDK  that,  where  brokers  are  di- 
rected oy  an  order  of  the  court  to 
take  possession  for  the  purpose  of 
selling  property,  they  are  entitled  to 
the  ordinary  remuneration,  notwith- 
standing they  are  mortgagees). 

{a]  An  wUUsOlossd  piuudMl  for 
whom  a  teoksg  Is  aetlag  (1)  in  ren- 
dering services  for  another  may  re- 
cover  the    commissions   dns  such 


broker.  Satisfaction  Title,  etc.,  Co. 
v.  Tork.  64  Colo.  666,  131  P  444  (un- 
disclosed corporation  for  which  the 
broker  was  manager).  (2)  But  the 
procurement  of  a  purchaaer  by  two 
brokers  comprising  a  partnership 
does  not  entitle  a  corporation  to  re- 
cover the  agreed  commission  there- 
for, alOiougn  the  corporate  name 
Includes  the  name  of  the  partners. 
Beckwith-Anderson  XAnd  Co.  v.  Al- 
lison, 26  Cal.  A.  473,  147  P  482. 

Broksr  as  procuring  cause  of 
transaotloa  see  Infra  §t  96-97. 

eS.  Jenkins  v.  Mahoney.  14S  App. 
Dlv.  663.  127  NTS  673. 

ee.  Oliver  Refining  Co.  v.  Aspe- 
gren.  152  App.  Dlv.  877,  137  NTS 
1067  (holding,  however,  that  where 
an  owner  of  an  oil  refining  plant  of- 
fered to  sell  the  same  on  specified 
terms,  and  added  that  if  a  sale  was 
made  he  would  pay  to  the  purchaser 
a  speclfled  commission,  and  the  prop- 
osition was  not  accepted  within  the 
time  specified  for  acceptance,  but 
several  months  later  the  purchaser 
offered  to  purchftse  the  property  for 
a  specified  price,  "other  conditions  as 
per  option  given  .  ,  .  previously," 
and  the  proposition  was  accepted  and 
tha  agreement  between  the  parties 
reduced  to  writing,  but  the  agree- 
ment was  silent  on  the  subject  ot 
commission,  the  purchaser  was  not 
entitled  to  a  commission). 

[a]  "Xt  Is  vntisnal,  and  onUe  oon- 
trary  to  the  owrtomary  method  of  do- 
ing hnslaess,  for  a  seller  to  pay  a 
commission  to  -a  purchaser.  The 
very  Idea  of  a  commission  Involves 
the  meaning  that  a  sum  of  money  Is 
paid  to  an  agent  for  effecting  a  sale 
to  a  third  party.  Doubtless  It  Is 
competent  for  a  seller  to  offer  a  pur- 
chaser a  rebate  or  deduction  from  a 
stated  price  and  to  call  it  a  commis- 
sion, but  if  this  Is  Intended  the  ex- 
pression of  the  intention  should  be 
quite  clear."  Oliver  Retinlng  Co.  v. 
Aspegren,  162  App.  Dlv.  877,  879,  137 
NYS  10B7. 

[b]  interpleader  as  to  right  to 
ooaunlsslon  as  between  broker  and 
purchaser  see  Withers  v.  Armstrong, 
(Tex.  Civ.  A.)  142  SW  932. 

67.  Sample  v.  Rand,  112  Iowa  616, 
84  NW  688:  OoIdShear  v.  Barron,  42 
Misc.  198.  86  NTS  396  (holding  that 
if  a  broker,  being  the  owner  of  an 
entire  demand  for  commissions,  as- 
signs  an  item  of  It  and  then  recov- 
ers on  the  residue,  his  recovery  does 
not  preclude  the  assignee  from  re- 
covering on  the  Item  assigned);  An- 
derson V.  Crow,  (Tex.  Civ.  A.)  151 
SW  IQSO  (holding  that,  where  a 
broker's  right  to  a  commission  was 
based  on  his  agreement  with  a  third 
person  who  had  been  employed  by 
the  owner,  and  the  third  person  had 
assigned  to  the  broker  all  Interest 
In  his  claim  tor  commission,  the 
broker  could  recover  the  entire  com- 
mission). 

Assignments  generallj  see  Assign- 
ments B  C.  J.  p  830. 

[a]  Pnroltsabig  oopartaer's  in- 
terests—Where a  partner  In  a  real 
estate  Arm  obtaining  an  exclusive 
contract  to  procure  a  purchaser 
brought  about  a  sale  with  the  knowl- 
edge of  the  owner,  he  is  entitled,  on 
purchasing  his  copartner's  Interest, 


for  commisaiuiB  may  be  aaaigiied,  even  during  the. 
pendency  of  an  action  to  recover  such  commis- 
sions." 

82}  b.  Snbaceats.  A  real  estate  broker  and 
bis  subagent  stand  in  praetieally  the  same  relative 
position  inter  ae  with  reference  to  the  right  to  com- 
pensation as  do  the  principal  and  the  broker.^  The 
broker  who  was  directly  employed  is  entitled  to 
recover  the  whole  commission  from  his  employer, 
and  the  only  remedy  of  the  broker  who  was  em- 
ployed to  assist  in  the  sale  is  against  the  first 
broker  who  is  his  employer."  Ordinarily,  ttie  prin- 
cipal is  not  liable  to  compensate  a  anbagent  em- 
ployed by  the  broker,"  unless  he  has  authorized 

to  recover  the  commissions.  Adams 
V.  Handle,  (Tex.  Civ.  A.)  171  8W  266. 

68.  Cal.~Saundars  v.  Toafcum,  18 
C&l.  A.  643,  107  P  1007. 

Colo.— Leonard  v.  Roberts,  20  Colo. 
88,  36  P  880. 

La, — Daniel  v.  Sheridan.  181  La. 
88,  69  S  24  (holding  that,  where  one 
engaged  in  selling  land  employs  an- 
other and  agrees  to  pay  him  a  fixed 
commission,  and  the  one  so  employed 
finds  a  purchaser.  It  la  Immaterial  to 
the  question  of  his  right  to  commis- 
sion whether  it  absorbs  the  profit  ot 
his  employer). 

Mo.— Hill  V.  Morris,  15  Mo.  A. 
322. 

Nebr. — Reasoner  v.  Tates,  90  Nehr. 

767,  134  NW  661. 

N.  T.— Whiting  V.  Saunders,  28 
Misc.  332,  61  NTS  211  (holding  that, 
where  a  real  estate  broker  is  em- 
ployed to  and  does  effect  an  exchange 
of  real  property,  the  disclosure  to 
him  of  a  principal  for  whom  his  em-  . 
ployer  is  acting  as  agent  doea  not  de- 
prive him  of  his  right  to  recover  his 
oommisslons  from  the  agent,  if  it 
is  not  mads  until  after  the  transac- 
tion has  in  fact  been  negotiated,  al- 
though prior  to  the  actual  execution 
of  the  contract  for  the  exchange); 
Welnsteln  v.  Qolding,  17  Misa  613, 
40  NTS  680. 

Tex. — Eastland  v.  Maney,  36  Tex. 
Civ.  A.  147,  81  SW  674  (holding  that, 
where  an  agent  employed  to  sell 
land  employed  a  subagent  agreeing 
to  sell  at  a  certain  price  If  the  own- 
ers agreed  to  take  It,  the  subagent 
took,  the  risk  of  getting  his  commis- 
sion from  making  a  sale  at  that 
price);  Blake  v.  Austin,  33  Tex.  Civ. 
A.  112,  75  SW  571. 

Wis.— Burd  V.  Webster,  123  Wis. 
118,  107  NW  23  (holding,  however, 
that  evidence  that  defendant,  a  real 
estate  broker,  at  the  request  of  a 
person  who  acted  as  agent  between 
the  vendor  and  the  purchaser  in  a 
sale  of  land,  merely  pointed  out  the 
place  to  the  purchaser  and  drew  the 
deed,  is  not  enough  to  show  that  the 
sale  was  effected  through  defend- 
ant's agency,  so  as  to  entitle  plain- 
tiff who  was  In  defendant's  employ 
and  was  to  share  in  defendant's  com- 
missions to  a  commission  thereon 
under  the  terms  of  hla  employment): 
Barthell  v.  Peter,  88  Wis.  816.  60 
NW  429,  43  AmSR  908. 

"The  original  agent  stands  in  the 
same  relation  to  the  subagent,  so 
far  as  liability  to  pay  the  agreed 
compensation  upon  the  furnishing  of 
a  competent  purchaaer,  aa  tbe  vendor 
does  to  him,  and,  when  the  subagent 
has  produced  a  purchaser  with  the 
requisite  quali  Heat  tons,  the  liability 
of  hla  principal  to  pay  the  agreed 
commlsalon  exists.  Irrespective  ot 
whether  the  owner  of  the  land  re- 
fuses to  ratify  the  sale  or  is  unable 
to  make  a  good  and  satisfactory 
title."  Reasoner  v.  Tates,  90  Nebr. 
757.  760,  134  NW  €61. 

69.  Morse  v.  Traynor,  26  Nebr. 
694,  42  NW  719;  J.  B.  Watklns  Land 
Mortg.  Co.  V.  Thetford,  43  Tex.  Civ. 
A.  536.  96  SW  72;  Empire  Realty 
Co.  v.  Ratcliff,  77  Wash.  581,  137  P 
1049. 

70.  Ark.— Sims  v.  JBtr  John,  106 
Ark.  680.  m^^em  U3©H5^fe 
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such  employment/'  or  has  ratified  it.^'  Where  a 
floor  broker  instead  of  making  eontraots  in  his  own 
name  gives  up  to  the  customer  the  name  of  another 
broker  who  signs  the  contract^  the  customer  is  liable 
to  the  latter  for  eommissioua.*' 

[$  83]  c  Agreements  for  DiTision  of  Oommia- 
sicm.  A  broker  who  has  been  employed  to  n^otiate 
a  transaction  frequently  calls  in  the  aid  of  another 


broker  with  whom  he  agrees  to  divide  the  commis- 
sion. The  rights  and  UabilitieB  of  the  parties  under 
these  arrangements  depend  on  tfaeir  particular  terms 
and,  if  valid/'  they  are  construed  and  enforced  the 
same  as  other  contracts.'^  A  broker  with  whom  the 
commission  for  selling  land  is  to  be  divided,  if  he 
has  performed  the  survices  required  of  him,  is  en- 
titled to  his  agreed  conunission^**  and  can  recover 


'  Hlch. — Benham  v.  Ferris,  IB9  Mich. 
6SS,  124  NW  ESS. 

Mo. — McCortnlck  v.  Obanlon,  188 
Mo.  A.  606,  168  8W  867;  Hill  v.  Mor- 
ris. 16  Mo.  A.  sax. 

N.  Y. — Carroll  v.  Tucker,  2  Misc. 
897,  21  NTS  962. 

Tex. — J.  B.  Watklns  Land  Morte. 
Co.  V.  Thetford,  43  Tex.  Civ.  A.  636, 
»6  SW  72. 

Wash. — Bmplre  Realty  Co.  v.  Rat- 
cliff.  77  Wash.  681,  137  P  1049. 

Eng. — Mason  v.  Clifton,  8  F.  &  F. 
899. 

Ea]  Wher*  a  real  Mtate  took** 
maraly  under  tlm  ffenaral  autlunlty 
•mployi  a  lahaffMit  to  procure  a  pur- 
chaser, the  principal  is  not  thereby 
made  liable  for  the  subagent's  com- 
mlBsIon.  Soreneon  v.  amitb.  86  Or. 
78,  129  P  7G7,  61  LRANS  618,  Ann 
Ca8l916A  1127. 

[b]  Tlie  poww  Of  a  raal  eatata 
hrokev  to  grant  an  option  for  a  Um- 
tted  ttma,  and  to  extend  such  time, 
is  In  the  nature  of  a  personal  trust 
so  as  to  negative  an  Implied  power 
to  appoint  a  subagent  for  whose 
services  the  principal  will  be  liable. 
Sorenson  v.  Smith,  fi6  Or.  78,  129  P 
767,  61  LRANS  612,  AnnCasl915A 
1127. 

71.  Sterling  v.  De  lAune,  47  Tex. 
Civ.  A.  470.  106  SW  1168.  See  also 
Morris  v.  Walton,  84  Man.  861  (hold- 
ing that,  where  the  real  estate  agent 
Bulng  for  oonimisslon  on  a  sale  of 
lands  completed  by  him  entered  into 
the  negotiations  as  the  subagent  of 
another  broker  with  whom  the  owner 
had  listed  the  property  and  who  also 
laid  claim  to  the  commission,  the 
onus  of  proof  Is  strictly  on  the  for- 
mer to  snow  an  agreement  with  the 
owner  whereby  he  became  the  latter's 
went  in  substitution  for  the  agent 
through  whom  he  had  been  Intro- 
duced Into  the  transaction).  See  gen- 
erally supra  {  21. 

73-  Warren  Commn^  etc.,  Co.  v. 
Leon  U  Hull  Real  Est.  Co.,  120 
Mo.  A.  482,  96  SW  1038;  Sterling  v. 
De  lAUne,  47  Tex.  Civ.  A.  470,  105 
SW  1169.  See  also  supra  {  61. 

78.  Rait  V.  Carpenter,  78  Misc. 
386,  138  NTS  460. 

74.  Hageman  v.  O'Brien,  24  Cal.  A. 
170,  141  P  33  (where  letters  were  held 
to  constitute  an  agreement  to  share 
eoRimlssions) :  Sherwood  v.  Lovett, 
118  Minn,  83,  129  NW  141;  Wilson  v. 
Gregory.  86  N.  J.  L.  81S.  13  AmR 
448  (holding  that,  where  a  broker 

Erooured  a  customer  for  another 
roker  on  the  understanding  that  the 
latter  should  charge  for  procuring  a 
loan  of  money  at  a  rate  prohibited 
by  statute  and  that  the  commission 
should  be  shared  between  them,  he 
could  not  recover  a  share  of  the  com- 
mission paid  by  the  customer);  Olobe 
Realty  Co.  v.  Martlndale.  18  B..C. 
220,  13  DomLR  215.  24  WestLR  618 
(where  agreement  was  not  proved). 

[a]  Oonsldezatloa. — (1)  An  agree- 
ment between  two  real  estate  bro- 
kers to  divide  commissions.  In  pur- 
suance of  which  one  produces  cus- 
tomers and  the  other  makes  sales  to 
them  and  receives  the  commissions, 
rests  on  a  sufTlcient  consideration  and 
should  be  enforced,  Collins  v.  Bel- 
ford,  89  Kan.  92,  130  P  662.  (2) 
Where  several  brokers  are  concerned 
in  the  sale  of  land  and  the  terras  of 
the  sale  are  agreed  on,  but  the  par- 
ties refuse  to  complete  the  sale  until 
there  1b  an  agreement  by  the  brokers 
for  a  division  of  the  commission,  an 
agreement  by  one  of  them  to  accept 
a  certain  sum,  amounting  practically 


to  a  surrender  of  his  right  to  make 
the  sale  for  himself  to  that  pur- 
chaser or  any  other  and  to  further 
the  sale  by  another  hroker.  Is  sup- 
ported by  a  sufficient  oonslderatlon. 
Morrison  v.  Franok,  59  Or.  429,  116 
P  1090,  117  P  808. 

[b]  Vntlateral  eontraot^Where 
plaintiff  was  authorized  by  the  owner 
of  land  to  sell  it  and  agreed  to  share 
the  commissions  with  defendant  In 
case  the  latter  found  a  purchaser, 
the  contract  waa  unilateral,  binding 
on  neither  party  until  defendant 
found  a  purchaser.  Wefel  v.  Still- 
man.  161  Ala.  249,  44  S  203. 

[c]  SnSloienoT  of  faots  te  sstab- 
lish  contract. — A  statement  by  de- 
fendant after  the  closing  of  a  sale 
of  real  estate,  in  which  he  referred 
to  plaintiff  as  the  agent  procuring 
the  purchaser,  does  not  establish  an 
express  or  implied  contract  between 
the  parties  that  plaintiff  shall  share 
in  the  commissions  received  by  de- 
fendant. Meyer  v.  Burmeister,  29 
S.  D.  468,  136  NW  1126. 

[d]  Taets  held  snSdent  to  show 
an  agreement  to  divide  coramissions. 
Reynolds  v.  Pray,  148  Iowa  213,  127 
NW  60;  Handlan  v.  Miller,  143  Mo. 
A.  101.  122  BW  761:  Bauer  v.  Crow, 
(Tex.  Civ.  A.>  171  SW  296. 

[e]  An  onl  anMmsM  by  a 
broker  to  pay  part  ot  his  commission 
on  a  sale  of  land  to  another  broker 
who  procured  the  purchaser  Is  not 
within  the  statute  of  frauds.  John- 
ston T.  Porter.  21  Cal.  A.  97,  181  P  69, 

[f]  Him  ahsenoe  of  a  speotal 
agreement  to  that  effect,  the  commis- 
sion which  as  a  matter  of  fact  rep- 
resents the  price  of  the  agent's  serv- 
ices cannot  be  divided  between  two 
agents  who  might  have  been  In- 
trusted with  the  sale  of  the  same 

Sroperty.  Schlelfer  v.  Kaufman,  47 
:ue.  Super.  14S,  20  DomLR  984. 
7S;  Cal. — Black  v.  Hunter,  169 
Cal.  632,  147  P  463;  Mackroth  v. 
Sladky,  27  Cal.  A.  112,  148  P  978; 
Hladik  V.  Allen,  20  Cal.  A.  609,  147  P 
474. 

Iowa. — Vich  V.  Watts,  16B  Iowa 
664.  186  NW  910;  Reynolds  v.  Pray, 
148  Iowa  213,  127  NW  50. 

Md. — Lucas  v.  Crenshaw,  116  Md. 
465,  82  A  446. 

Mass. — Collins  v.  Snow,  218  Mass. 
642,  106  NB  148;  Whlteomb  v.  Dick- 
inson. 169  Mass.  16.  47  NE  426  (hold- 
ing that  a  broker  for  the  sale  of  land 
who  agreed  to  pay  other  brokers  a 
certain  sum  out  of  his  own  commis- 
sion if  they  sold  at  a  certain  price 
but  who  had  no  Interest  In  the  land 
as  such  brokers  knew  Is  not  liable 
to  them  for  commissions  on  a  sale 
at  a  less  price). 

Hlch.— Minds  V.  Keyes,  166  NW 
498. 

Mo. — Cottmui  V.  pyas  Realty  Co., 
176  Mo.  A.  693.  169  8W  848;  Handlan 
V.  Miller,  143  Mo.  A.  101,  122  SW  781. 

Nebr. — Johnson  v.  Payne  Inv.  Co., 
93  Nebr.  652,  141  NW  1022. 

N.  T. — Hal  peri  n  v.  Callender,  17 
Misc.  362.  89  NTS  1044;  Dearlng  v. 
Sears,  3  NTS  31. 

Or. — Morrison  v.  Pranck,  69  Or. 
429,  110  P  1090,  117  P  308. 

S.  D.— Park  v.  McCulley.  27  S.  D. 
509,  131  NW  509;  Dickinson  v.  Hahn, 
23  S.  D.  65,  119  NW  1034,  19  S.  D. 
626.  104  NW  247. 

Wash. — Jones  v.  Kehoe,  61  Wash. 
422,  112  P  497  (holding  that  an 
agreement  between  two  brokers  to 
divide  the  commission  on  a  sale  of 
certain  lands  mnins  net  commission, 
and  one  of  them  having  expended 


two  hundred  dollars  In  making  the 
sale  was  entitled  to  a  credit  for  that 
sum  on  the  whole  commission );  Law 
r.  Seeley,  87  WaA.  166,  76  P  «0(; 
McCleary  v.  Willis,  SC  Wash.  878, 
77  P  10T8. 

Man. — Calms  v.  Buffet.  22  Man. 
686  (holding  that  the  principle  that 
a  vendor  may  be  liable  for  commis- 
sion where  he  sells  to  a  party  intro- 
duced by  the  agent  on  less  advan- 
tageous terms  than  are  warranted  by 
the  agent's  inatructlons  does  not 
apply  where  defendant  himself  is 
only  an  agent  who  has  agreed  to 
share  commission  with  plaintlll  In 
case  plaintiff  Introduces  the  pur- 
chaser to  the  actual  vendor);  Dixon 
v.  Comley,  16  DomLR  882,  27  West 
LR  276. 

[a]  Where  a  partnership  agrtM 
to  pay  a  hroker  a  share  of  the  com- 
missions recelTed  hy  it  for  a  sale  of 

property  and  fraudulently  refuses  to 
collect  the  commissions,  or  its  mem- 
bers conspire  to  prevent  a  collection, 
the  broker  may  have  his  rights  ad- 
Justed  In  a  court  of  equity.  Thomp- 
son v.  Price,  (Tex.  Civ.  A.)  167  SW 
288. 

[b]  Although  he  has  no  ageaey 

to  sell  the  lands  Involved,  an  agree- 
ment between  two  brokers  that  they 
would  equally  divide  commissions  on 
effecting  a  certain  sale  is  enforce- 
able by  one  of  them.  Bauer  v.  Crow. 
(Tex.  ClT.  A.)  171  SW  296. 

7ft.  Colo. — Oraves  t.  White.  41 
Colo.  Ill,  96  P  V47.  127  AmSR  106. 

lewa. — Triplett  t.  Jackson.  116 
Iow&  408,  106  NW  964. 

N.  T.— Alden  t.  Robinson,  98  NTS 
676.  . 

Tex.— Trice  Cone,  (Civ.  A)  161 
SW  687. 

Wls.r-RusBeH  V.  Andrae,  84  WU. 
874,  64  NW  792.  79  Wis.  108,  48  NW 

117. 

[a]    BnOolenor  of  servioes<— (1) 

where  a  broker  Is  employed  to  assist 
another  broker  In  making  sales  of 
land  for  a  specified  proportion  of  th« 
commissions.  In  order  to  recover  he 
Is  bound  to  show  only  that  lie  has 
rendered  substantial  services  tn  con- 
nection with  the  sale,  and  not  that 
he  was  the  procuring  cause  thereof- 
Hageman  v.  O'Brien,  24  C^l.  A.  270. 
141  P  33;  Bauer  v.  Crow.  (Tex.  Ctv. 
A.)  171  SW  296  (holding  that,  where 
two  brokers  agreed  that  on  making 
a  certain  sale  they  would  divide  the 
commlSBlons  and  one  of  them  Intro- 
duced the  parties  and  started  the  ne- 
gotlations,  he  is  entitled  to  his  share 
of  the  commission,  although  he  per- 
formed no  further  act.  it  appearing 
that  nothing  else  was  required  of 
him).  <2)  Where  a  broker  employed 
by  the  owner  arranged  with  other 
brokers  for  a  share  of^ commissions.  It 
was  not  necessary  that  a  lease  ^ould 
be  procured  through  his  efforts  to 
entitle  him  to  such  share.  Kraus  v. 
Cammann,  164  NTS  126.  (8)  In  an 
action  for  an  aocoUntlny  under  an 
agreement  to  aAiare  commissions  on 
the  sale  of  stock,  where  the  peti- 
tioner had  notified  defendant  of  a 

firospectlve  purchaser,  the  two  agree- 
ng  that  both  should  attempt  to  per- 
suade him  to  buy,  although  defend- 
ant alone  had  made  the  eale,  tte 
petitioner  nevertheless  had  a  rlcnt 
of  action  for  his  share  of  the  com- 
missions on  such  sale.  Harless  v. 
Halle.  (Tex.  Civ.  A.)  174  SW  lOIO- 
(4)  Where  defendant  agreed  to  pay 
plaintiffs  one  half  of  the  commis- 
sions on  the  sale  of  any  east  TexaJ 
land  to  parties  sent  to  defendant  Kf 
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the  specified  proportion  of  the  whole  eonuniBBion 
which  the  first  broker  has  reeeived,  regardless  of 
any  other  agreement  of  sneh  broker  regarding  the 
coBuaisBions,  which  is  unknown  to  him;^'  but  he 
rnnst  deal  ^irly  by  the. other  broker^"  and,  if  he 
tranaaete  business  directly  with  the  owner^d  finds 
1  ponhaser  and  collects  the  commission,  he  is  liable 
to  the  other  for  his  share  of  it,^  without  any  re- 
qust  on  the  part  of  the  principal  to  deliver  it  to 
that  other.*"  But  the  commission  must  have  actu- 
ally been  received  by  the  broker  whom  it  is  sought 
to  charge  with  liability."^  If  the  broker  with  whom 
the  oonunissioB  for  selling  land  is  to  be  divided 
panhases  the  property  himself,  he  is  entitled  to  no 
share  of  the  commission,*'  and,  if  the  owner  himself 
Bells  the  property  and  no  eommission  is  paid,  the 
agreement  tar  ^vinon  of  eommissions  beeomes  in- 
openttive."  If  the  owner  pays  the  commission  to 
the  broker  with  whom  he  deals  without  notice  of 
the  other  broker's  rights,  he  is  not  liable  to  the 


other  for  his  share  of  the  eommission.**  Where  an. 
agreement  for  a  division  of  commissions  has  been 
abandoned  and  the  original  broker  thereafter  effects 
a  sal^  he  is  not  bound  to  inform  the  other  broker  of 
his  intentions  and  to  allow  him  to  join  in  the  deaL*" 

Where  the  original  time  for  sale  has  expired,  hut 
the  sale  is  made  before  the  expiration  of  an  exten- 
sion thereof,  through  the  efforts  of  the  parties  to 
the  agreement  to  divide  commissions,  there  must  be 
a  division  according  to  the  agreement;*"  but  the 
first  broker  cannot  be  held  liable  because  of  a  sale 
failing,  through  his  fixing  a  time  for  the  second 
broker  to  produce  a  customer  within  which  time  he 
is  unable  to  do  so.*' 

[$84]  12.  Persons  Liable  for  Oompensation."* 
The  question  of  who  is  liable  for  eommissiouB  due  a 
broker  depends  on  the  circumstances  of  the  particu- 
lar ease."  Chdinarily  the  person  employing  the 
broker  is  liable,**  but  this  rule  may  be  changed  by 


plaintiffs,  it  was  not  necesBary  to 
tntltle  plaintiffs  to  recover  comtniB- 
slons  that  the  purchaser  sent  to  de- 
fendant intended  to  purchase  a  par- 
ticular tract.  Trice  v.  Cone,  (Tex. 
Civ.  A.)  163  SW  687.    (S)  Where  the 

furchaser  sent  by  plaintiff  to  de- 
endant  to  look  at  lands  actually 
purchased  the  lands.  It  was  Imma- 
terial whether  prior  to  the  sale  the 
purchaser  was  ready  and  willing  to 
bu7  the  tract  afterward  purchased 
or  that  he  first  nesotlated  for  an- 
other tract.  In  order  to  entitle  plain- 
tiff to  commissions  under  &  contract 
vlth  defendant  to  pay  plaintiff  com- 
missions on  any  purchases  of  east 
Texas  land  by  purchasers  sent  by 
plaintiff  to  del:endant.  Trice  v.  Cone, 
Bupra 

[b]  SivezjUnttr  of  ziglit^Where 
plaintiff  and  another  broker  asreed 
to  divide  oommlasions,  plaintiff's 
rlshts  In  a  note  for  the  oommlssfon 
ue  superior  to  those  of  one  who  be- 
came the  partner  of  the  other  broker 
after  the  axreement,  as  well  aa  to 
rfgfata  based  on  a  decree  In  an  action 
aialnst  the  other  broker,  to  which 
plaintiff  was  not  a  party.  Bauer  r. 
Crow.  (Tex.  Civ.  A.>  if  1  SW  8»«; 
Frank  v.  Ooodman,  (Han.)  14  West 
LR  40«. 

[c}  The  ASM  reeeipt  of  a  seeret 
wnnlsBloB  from  his  own  jrtnelpal 

win  not  disentitle  the  broker  from 
the  benefit  of  an  agreement  between 
himself  and  the  broker  for  the  other 
party  for  sharing  the  latter's  com- 
nilaslon,  where  it  does  not  involve 
plaintiff  In  any  conflict  of  dutfea. 
Sargent  v.  Gldsvlg,  (Han.)  13  Dom 
LR  7B2,  25  WeatLR  368. 

n.  (Sorbam  v.  Heiman,  90  Cal. 
Hi,  27  P  289.  Compare  Harless  v. 
Halle.  (Tex.  Civ.  A,)  174  SVP  1020 
(holding  that,  where  a  petition  for 
an  accounting  was  filed  charging  de- 
fendant with  the  collection  and  ap- 
propriation to  his  own  use  of  com- 
missions on  the  sale  of  stock,  earned 
Jointly  by  both  the  petitioner  and 
defendant,  and  it  appeared  that  de- 
fendant after  a  certain  sale  had  paid 
ever  to  the  company  employing  both 
the  money  received  for  such  sale, 
the  company  paying  him  his  half  and 
retaining  the  other,  since  the  com- 
pany bad  retained  the  sum  due  pe- 
titioner, defendant  who  had  directed 
that  It  Should  be  credited  to  the  pe- 
titioner's account  was  not  charge- 
able with  It). 

Talbott  v.  Luokett,  (Ud.)  SO 

A  56S. 

.  TO.  Blake  v.  O'tinkey,  88  Kan.  272, 
1!8  P  181;-  Kohn  v.  Jacobs.  4  Misc. 
»68,  23  NTS  1033;  Bearing  v.  Sears. 
I  NTS  81;  McCleary  v.  Willis,  SK 
wa^.  67S,  77  p  1073  (although  name 
w  purchaser  procured  by  one  Is  not 
Imnrtmil  to  other). 
._n>  Kaufman  v.  1 
«  NTS  7B1. 


Bloch,  K  Misc.  404. 


81.  Giles  V.  Wllmott,  S9  Fla.  271, 
52  S  287;  McCann  v.  Sawyer,  69 
Mo.  A.  480:  White  v.  Robinson,  153 
App.  Div.  138  NTS  »»2. 

[a]  Where  tbe  oonualssloa  is  pay- 
aue  In  ^roportioa  as  the  pnroaass 
monsy  la  veoelTed  by  the  Tendor,  a 
Judgment  should  not  be  entered 
against  the  broker  to  whom  the  com- 
mission ts  payable  for  the  other 
broker's  share  of  the  entire  commis- 
eion,  where  all  of  the  purchase 
money  has  not  been  paid  at  the  time 
of  such  Judgment  and  consequently 
all  of  the  commission  has  not  been 
received.  Oorham  v.  Heiman,  00  Cal. 
346.  27  P  289. 

83.  Morgenstem  V.  Hill,  8  Hlsc. 
866.  28  NTS  704. 

83.  McCann  v.  Sawyer,  59  Mo,  A. 
480;  Dicker  ,v.  WUloughby  Sumner 
Co.,  4  Sask.  L.  261,  19  WestLR  142. 

84.  Ranney  v.  Donovan,  78  Mich. 
818.  44  NW  276. 

88.  Black  V.  Hunter,  160  Cal.  683. 
147  P  463. 

88.  Mason  v.  SlegUU,  22  Oolo.  820, 
44  P  688. 

8T.  White  V.  Robinson,  168  App. 
Div.  776,  138  NTS  992. 

88.  Identity  of  prlaoipal  see 
supra  9  20. 

9».  Ala.— Handley  v.  Shalfer,  177 
Ala.  686,  69  8  286. 

Ky. — Scham'berg  v.  Auxier,  lOl 
Ky.  292,  40  S'W  911,  19  Kvt.  648 
(holding  that,  where  a  title  bond  is 
executed  to  several  Joint  purchasers, 
each  ta  bound  for  the  whole  com- 
mission payable  to  one  who  has  as- 
sisted them  in  making  the  purchase). 

N.  T.— Redfleld  v.  Tegg,  88  N.  T. 
212  (holding  that,  where  a  broker's 
services  In  effecting  an  exchange 
were  rendered  In  pursuance  of  a  prior 
employment  by  one  of  the  parties, 
the  fact  that  the  other  party  Joined 
the  one  In  a  written  promise  to  pay 
the  commission  did  not  release  the 
one  from  his  liability) ;  Post  v. 
Thomas,  153  App,  Div.  865,  139  NTS 
6  [rev  on  other  grounds  212  N.  T. 
264,  106  NB  69];  Amory  v.  Wash- 
ington Steamboat  Co.,  120  App.  Div. 
818,  106  NTS  999;  Smyth  v.  Mack,  19 
NTS  347  (where  a  nominal  vendor 
was  held  not  liable  for  the  commis- 
sion): Fitch  V.  Cunningham.  27  NT 
WklyDig  198  (holding  that  a  broker, 
negotiating  with  the  president  of  a 
corporation  to  And  a  buyer  of  certain 
products  of  the  corporation,  and  ob- 
taining an  agreement  of  the  presi- 
dent personally  to  pay  him.  on  his 
objecting  to  the  corporation's  finan- 
cial standing,  makes  no  contract  with 
the  corporation,  but  is  entitled  to  re- 
cover of  the  president,  as  soon  as  he 
obtains  such  buyer). 

Pa. — Dlehl  V.  Levis.  1  WklyNC 
483  (holding  that,  where  property  in 
the  hands  of  a  trustee  is  sold  by  a 
broker,  under  an  employment  by  the 
equitable  owner,  the  trustee  who  con- 
veys the  legal  title  is  not  liable  for 


commissions), 

Va. — Humphreys  v.  Hoge,  26  SB 
106  (whare  a  person  taking  a  "deal" 
from  the  hands  of  a  prospective  pur- 
chaser was  held  to  assume  the  pay- 
ment of  the  commission  as  well  aa 
of  the  price  of  the  property). 

Eng. — Ounn  v.  Showell's  Brewery 
Co.,  18  T.  K  R.  669  (holding  that, 
where  a  corporation  employed  a 
broker  to  find  property  for  it.  and 
subsequently  a  new  corporation  was 
formed  which  was  merely  ancillary 
to  the  old,  and  the  new  company 
purchased  the  property  found  by  the 
broker,  it  was  liable  for  the  ^m-' 
mission). 

[a]  Where  tits  owners  agree  ttwt 
a  broksT  shall  bav*  a  commission  In 
case  of  a  sale  to  his  customer,  it  is 
Immaterial,  as  regards  his  right  to 
the  commission,  that  he  is  not  their 
agent.  Lawler  v.  Armstrong,  53 
Wash.  664,  102  P  776. 

[b]  Vliers  Iwtli  parties  kaow  of 
and  aassnt  to  the  o<«traot  by  the' 
broksr  for  oonunlssiOB  from  both  of 
them,  and  the  broker  is  the  efUcient 
cause  of  the  transaction,  on  a  re- 
fusal by  one  of  the  parties  to  per- 
form the  broker  may  recover  from 
him  not  only  the  commission  which 
he  contracted  to  pay,  but  also  that 
which  the  broker  would  otherwise 
have  received  from  the  opposite 
party;  and  this  rule  applies,  although 
the  party  so  refusing  to  perform 
does  not  know  of  the  exact  amount 
to  which  the  broker  will  be  entitled. 
Hunter  v.  Lyons,  (Tex.  Civ.  A.)  144 

SW  355. 

90.  Conn. — Williams  v.  Clowes,  76 
Conn.  156,  62  A  820. 

111. — Nudelman  v.  Haffenberg,  18S 
111.  A.  91. 

Ind. — Clifford  v.  Meyer,  6  Ind.  A. 
6S3,  33  NB  127. 

Md.— Jones  v.  Adier,  34  Md.  440. 

Mich. — Moore  v.  Dalber,  92  Mich. 
402,  52  NW  742. 

Mo. — Adams  v.  Dteren,  92  Mo.  A. 
129  (holding  that,  where  a  person 
wishing  to  purchase  certain  realty 
engages  a  broker  to  secure  it  for 
him,  and  subsequently,  without  the 
knowledge  of  the  broker,  secures 
the  services  of  a  third  person  who 
makes  the  purchase  and  receives  the 
commission,  the  broker  cannot  main- 
tain an  action  against  the  latter  to 
recover  the  commission,  as  his 
reme^  la  against  the  party  employ- 
ing him). 

N.  T. — ^Whiting  V.  Saunders,  22 
Misc.  6S9.  49  NTS  1016;  Landsberger 
V.  Murray.  6  Misc.  605.  26  NTS  1007; 
Rubin  V.  Ernst.  151  NTS  849. 

Tex. — Taylor  v.  Cox,  16  SW  1063; 
Lewis  V,  Mansfield  Oraln,  etc.,  Co., 
(Civ.  A.)  121  SW  686. 

[a]  Vartners. — (1)  Where  a  cus- 
tomer of  stockbrokers  had  a  specu- 
lative account  with  them  standing 
in  his  own  name,  but  In  which  he 
and  two  other  parties,  qne  of  them 
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eontrBct  between  the  parties  interested."  One  who 
employs  a  broker  to  find  a  purchaser  is  usually 
liable  for  compensation  r^^dless  of  tbe  nature 
of  his  interest  in  the  propOTty  and  regardless  of 
whether  or  not  he  has  any  interest  in  it  whatso- 
ever.*"  A  real  estate  broker  representing  only  <nie 


party  cannot  reeover  eommissions  from  the  other.** 
Thus,  where  a  broker  is  employed  by  the  owner  of 
land  to  sell  the  same,  the  purchaser  is  not  liable  for 
the  broker's  commissions,  unless  he  has  ag^reed  to 
conditions  of  sale  which  include  the  payment  of  tbe 
commissidns  by  the  pnxchaeer,**  or  unless  he  has 


an  agent  of  the  brokers,  were  In- 
terasted,  the  brokers  were  entitled 
to  regard  all  three  as  partners  in  the 
ttansaction,  and  the  customer  was 
therefore  individually  liable  for  the 
entire  balance  due  to  the  brokers  on 
the  account.  Wolff  v.  Lockwood,  70 
App.  Dlv.  B69,  75  NTS  GOB.  (2)  But 
where  the  broker  is  employed  by  the 
Arm,  and  he  accepts  a  settlement 
with  the  firm,  and  both  partners 
take  part  in  the  transactions,  he 
cannot  recover  from  an  Individual 
member  of  the  firm,  Anderson  v. 
MIesse,  1S3  III.  A.  ISl. 

[b]  Where  separate  owners  of 
parts  of  an  entire  piece  of  real  es- 
tate jointly  employ  a  broker  to  sell 
the  entire  tract,  an  action  may  be 
maintained  againat  them  Jointly  on 
the  contract.  McGlll  v.  Fressley,  62 
Ind.  193;  Babcock  v.  Olover,  (Tex. 
Civ.  A.)  174  SW  710. 

[c]  Psxsonal  UabiUtr  of  owner 
of  stock  of  oorporaiion. — ^Where 
defendant  who  employed  a  broker 
to  procure  a  tenant  for  corporate 
property  owned  all  the  etock  of 
the  corporation  and  stated  to  the 
broker  that  he  Individually  owned 
the  property  and  that  the  exe- 
cution of  the  lease  In  the  corpo- 
rate name  was  for  the  purpose  of 
affording  protection  against  per- 
sonal liability,  defendant  was  per- 
sonally liable  to  the  broker  for  his 
commlsBldn.  Rutc  v.  Obear,  16  Cal. 
A.  485.  116  P  67. 

[d]  >eferee. — The  party  employ- 
ing the  broker  1b  liable  individually, 
although  he  is  acting  as  referee  in 
selling  the  land.  Jones  v.  Ford,  154 
Iowa  649,  184  NW  669,  S8  LRANS 
777  and  note. 

[el  A  teoktt  eovlojrea  by  the 
•gnltabU  owner  of  property  to  sffeot 
a  sale  has  no  right  of  action  in  per- 
sonam against  toe  record  owner  who 
took  no  part  In  employing  blm. 
Rubin  V.  Srnst.  161  NYS  849. 

91.  Parker  v.  Merrill,  173  Mass. 
391.  6S  NE  9IS;  King  v.  Benson,  22 
Mont.  266.  6S  P  2S0  (holding  that, 
where  a  broker  was  told  by  the  prin- 
cipal that  he  must  look  to  the  In- 
tending purchaaera  for  his  compen- 
aation  for  making  the  sale,  and  noth- 
ing else  was  ever  said  about  com- 
pensation, he  could  not  recover  his 
commissions  from  the  principal) ; 
Bab  V.  Hlrschbeln,  11  NTS  776:  Mc-' 
Clave  V.  Haynard,  SB  HowPr  (N.  T.) 
813:  Bowles  v.  Allen.  <Va.)  SI  SE 
66S. 

Sal  OonatOaratloB  of  oomtraetp-- 
A  contract  by  a  person  having 
no  interest  In  the  transaction  to  pay 
the  commission  if  a  sale  is  effected 
Is  void  unless  based  on  a  sufHclent 
consideration.  Smyth  v.  Mack,  19 
NTS  847.  (2)  There  is  a  sufficient 
consideration  for  a  promise  to  pay 
a  commission,  however,  where  a 
broker  reciuested  by  an  owner  to  find 
a  purchaser  at  a  certain  price  showed 
(t  to  defendant  who  told  the  broker 
that  he.  defendant,  could  do  better 
by  negotiating  personally  with  the 
owner,  and  that.  If  the  broker  would 
keep  out  of  the  way,  he  would  pay 
him  a  commission  when  he  bought 
the  land.  Abraham  v,  Goldberg,  6 
Misc.  43.  25  NYS  1113.  To  same 
effect  Mvers  v.  Dean,  132  N.  Y.  65. 
30  NE  259  trev  16  Daly  251,  10  NTS 
532}. 

99.  Ala. — Minto  v.  Moore,  1  Ala. 
A.  6B«,  55  S  B4S.  ^       „  ^ 

Cal. — Sanchei  v.  Yorba,  %  Cal.  A. 
490.  97  P  206. 

Tll.__Stone  V.  Deahl,  174  111.  A.  421 
(the  owner  of  a  half  Interest). 

Ky. — Womack  v.  Douglas,  157  Ky. 
716.  168  SW  1180. 

Md. — Jones  v.  Adier,  84  Md.  440 


(holding  that  an  employer  Is  liable 
whether  he  holds  tbe  legal  title  bene- 
ftclally  or  in  trust). 

Tex. — ^Taylor  v.  Coj:,  16  BW  1068 
(holding  that  one  who  does  not  own 
the  property  but  has  an  interest 
therein  is  liable):  McDonald  v.  Cabl- 
nesB,  (Civ.  A.)  98  SW  943  [aff  100 
Tex.  61B,  102  SW  721], 

[a]  An  owner  of  an  widlvlded  In- 
terest in  land  may  bind  himself  to 
pay  a  commission  on  the  sale  of  the 
whole  thereof.  Anderson  v.  Lewis, 
64  W.  Va.  297,  61  SB  160. 

[b]  wiLBTs  a  person  aotlng  aa 
referee  for  the  sale  of  land  Indl- 
vldnaUy  employs  a  broker,  and  a 
purchaser  Is  found,  he  is  liable  for 
the  commissions  of  the  broker,  al- 
though he  Is  finable  on  his  part  to 
make  a  contract  which  will  secure 
the  property  to  the  purchaser.  Jones 
V.  Ford,  154  Iowa  B49i,  134  NW  669, 
38  LRANS  777  and  note. 

[c]  Beneficial  Interests— Recovery 
of  a  real  estate  broker's  commission 
for  procuring  a  purchaser  cannot  be 
had  against  one  who  merely  has  a 
beneficial  Interest  In  the  property 
without  authority  to  sell,  and  who, 
so  far  as  she  acts  In  negotiations 
resulting  In  the  Bale,  Invariably  re- 
fers the  broker  to  others  who  alone 
can  convey.  Kirwan  v.  Plxer,  109 
NYS  789. 

93.  Ala.— Alford  T.  Creagh,  7  Ala. 
A.  358,  62  S  264. 

Cal. — Fiske  v.  Soule,  87  Cal.  31S, 
25  P  430  (where  brokers  employed  by 
a  husband  were  ignorant  that  the 
property  bQlonged  to  tbe  wife). 

Iowa. — Rounds  v.  Alee,  116  Iowa 
346,  69  NW  1098  (where  a  husband 
was  held  liable  to  a  broker  whom  he 
employed  to  sell  his  wife's  property). 

Mo. — Enrlght  v.  Pord.  lo6  Mo.  A. 
705,  80  SW  291. 

Nebr. — Valerius  v.  Luhring,  87 
Nebr.  425,  127  NW  112  (holding  that 
one  who  makes  a  contract  with  a 
real  estate  broker  which  complies 
with  the  statute,  and  in  which  be 
represents  himself  as  owner  of  land 
described,  cannot  avoid  payment  of 
the  commission  on  the.  ground  that 
he  Is  not  the  owner  of  the  land). 

N.  T. — Slstare  v.  Best,  88  N.  T. 
B27;  Kennon  v.  Poerschke,  148  App. 
Div.  889,  1S3  NTS  628  (holding  that 
one  who,  although  not  the  owner  of 
premises,  employed  a  broker  to  sell 
the  same  was  liable  for  the  broker's 
commission);  Whittng  v.  Saunders, 
22  MlBc.  639.  49  NTS  1016:  Dearing 
v.  Sears,  8  NTS  31  (In  both  of  which 
cases  a  husband  employed  a  broker 
to  sell  his  wife's  property). 

Okl. — Qorman  v.  Hargls,  6  Okl. 
36(1,  50  F  92. 

Or.— Ely  V.  Wilde.  62  Or.  Ill,  122 
F  1122  (sale  of  bonds). 

S.  D.— Park  V.  Towne,  22  S.  D.  216, 
116  NW  1123. 

Wis. — Oliver  V.  Morawetc,  97  Wis. 
882,  72  NW  877. 

Ont. — Imrle  v.  Wilson,  3  Doml^R 
826.  21  OntWR  964,  3  OntWN  1145 
(holding  that  one  who.  In  dealing 
with  an  agent  for  the  sale  of  land, 
acts  as  the  owner  thereof  and  as  the 
person  liable  for  commission  can- 
not. In  the  event  of  a  sale,  escape 
liability  for  such  commission  on  the 
ground  that  he  Is  not  In  fact  the 
owner). 

Defect  In  principal's  titls  aa  de- 
feating rlglLt  to  ooipmlsslon  see  infra 

g  104. 

94,  Ala. — Mlnto  V.  Moore,  1  Ala. 

A.  B66,  55  S  642. 

Ark. — Boysen  v.  Robertson,  70  Ark. 
66.  68  SW  243. 

Ga.- — John  V.  Thrower.  11  Ga.  A. 
494,  75  SE  819  (holding  that,  where 
a  broker   did   not   find   a  purchaser 


at  the  request  of  the  owner,  but  sub- 
mitted tlia  mindiaaer'a  oflTer  at  bis 
raqneat  to  the  owner,  he  waa  not 
entitled  to  commission  from  the 
owner). 

Ud.--BUke  v.  Stump.  73  Md.  160. 
20  A  788,  10  LRA  108. 

Mich.— Pinch  v.  Horford.  142  Mich. 
63,  106  NW  22. 

Miss. — Mycra  v.  Coleman,  93  Miss. 
226,  46  S  249. 

N.  J. — Callaway  v.  Equitable  Trust 
Co..  «7  N.  J.  lu.  44,  BOA  900. 

N.  T.— Carman  v.  Beach,  68  N.  T. 
97:  Kaake  v.  Orlswold.  164  App.  DIt. 
187,  98  NTS  459  (holding  that  a 
broker  acting  for  an  Intending  pur- 
chaser tn  the  transactions  culminate 
Ing  In  the  purchase  cannot  enforce 
payment  of  his  commissions  against 
the  vendor):  Haynes  v.  Fraser.  76 
App.  Dlv.  627,  78  NTS  794:  Curry  v. 
Terry.  84  Misc.  797.  69  NTS  932: 
Carroll  v.  O'Shea,  18  NTS  146. 

Pa. — Wlreman"s  Est..  7  Pa.  DisL 
769.  43  WklyNC  384. 

Que. — Browne  v.  Oault,  19  Que. 
Super.  623;  Lemleux  v.  St.  Sulclce 
Seminary,  3  DomLR  639  (holding 
that  a  real  estate  agent,  employed 
by  a  prospective  purchaser  for  the 
purpose  of  buying  a  property,  is  not. 
In  the  absence  of  a  special  contract 
to  that  effect,  entitled,  after  the  sale 
has  been  concluded,  to  claim  a  com- 
mission on  the  purchase  price  from 
the  vendor  who  did  not  retain  his 
services,  any  custom  obtaining 
amongst  real  estate  bnritara  notwith- 
standing). 

BsprssentlBg  adverse  tntarset  as 
daf eating  rlgat  to  ooawal— Ion  see 
supra  fi  68. 

fa]  Where  a  broker,  employed  br 
dexsadant  and  a  third  parson  to  es- 
ohange  their  reapaetlTs  lands,  in- 
duced them  to  enter  into  a  valid  con- 
tract for  an  exchange,  and  defendant 
was  flnanclally  able  to  carry  out  hla 
contract,  but  without  legal  excuse 
refused  to  do  so.  the  broker  could 
not  recover  from  defendant  the 
amount  of  the  commission  which  the 
third  person  had  contracted  to  pay. 
Bird  V.  Rowell.  180  Mo.  A.  421,  167 
SW  1172. 

SB.  Moses  V.  Beverly,  137  Ala, 
473.  34  8  82B;  Wilson  v.  Webster, 
88  Iowa  614,  56  NW  671 :  GooA- 
ale  V.  Lauth.  123  NTS  980  (hold- 
ing that,  where  the  agreement 
between  real  estate  brokers  and  the 
vendor  of  property  did  not  provide 
that  the  brokerage  commissions 
should 'be  paid  by  the  purchaser,  tbe 
vendor  must  pay  them);  Browne  v. 
Oault,  19  Que.  Super.  523. 

[a]  Aeeordlnf  to  the  usage  of 
brekira,  in  the  absence  of  special 
agreement,  the  seller  and  not  the 
purchaser    pays    the  commission. 
Pope  V.  Beais,  108  Mass.  661. 

[b]  Pnrohasers  of  land  are  vndir 
no  laral  obligation  to  tbe  owners 
broker  and  can  so  arrange  the  pur- 
chase as  to  permit  another  broker 
to  procure  the  commission,  although 
the  owner's  broker  drew  tbelr  atten- 
tion to  the  property,  and  he  has  no 
cause  of  action  against  the  other 
broker,  his  remedy  being  against  bla 
principal.  If  he  was  the  procurinr 
cause  of  the  sale.  Opoenhelmer*; 
Bamett.  181  App.  Dlv.  614,  116  NTS 

88.  Faulkner  v.  Crawford,  (Art.) 
177  SW  35;  Stanton  v.  Camahan.  IS 
Cal.  A.  627.  116  P  889  (holding  that 
a  provision  In  a  contract  to  convey, 
for  payment  of  a  commission  by  the 
purchaser,  being  for  the  brokeor 
benefit.  Is  enforceable  by  them  at 
any  time  before  rescission  of  tn* 
contract):  Miller  v.  Curtla.  23  La 
Ann.  IS  Oioldlng  that,  where  a  pras- 


For  later  eaase,  aeTalepauKta  and  dwavea  In  the  law  see  cumulative  Annotations,  ^^j^i^g 
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agreed  with  the  broker  to  pay  them."  The  pup- 
chaser  may  also  be  held  liable  for  the  broker's  com- 
missions, by  way  of  damages  for  failing  or  refusing 
to  carry  out  his  contract,  although  he  has  not  agreed 
to  pay  them,"  or  where  he  has  been  guilty  of  some 
other  wrongful  act  or  omission  which  intei^er^  with 
the  broker's  right  to  recover  coumiisaions  from  his 
principaL"* 

In  the  case  of  an  agent  or  a  fldnciary  employ- 
ing a  broker,  such  agent  or  fiduciary  is  personally 
liable  for  the  broker 's  commissions  where  the 


broker  is  ignorant  that  his  employer  acts  in  a 
(fiduciary  capacity,*  or  where,  although  disclosing 
his  principal,  he  personally  undertakes  to  pay  the 
broker's  commissions,'  or  employs  the  broker  with- 
out authority;'  but  not  where  he  Acts  solely  as  a 
fiduciary  without  title  to  or  interest  in  the  prop- , 
erty,  and  this  is  known  to  the  broker* 

86]  13.  Stiffldency  of  Services  of  Broker — a. 
In  General.  As  a  general  rule  a  broker  is  not 
entitled  to  compensation  until  he  has  performed 
the  undertaking  assumed  by  him;"  and  in  the  ab- 


p«ctlve  purchamr  of  land  was  in~ 
formed  by  the  broker  that  the  terms 
of  the  sale  Included  the  pajrment  of 
the  broheraffe  by  the  purchaser,  and 
he  Joined  with  him  in  the  purchase 
another  who  knew  nothinv  of  the 
EKreement  to  pay  brokerage,  he  was 
liable  to  the  broker  for  the  full 
unount  of  the  brokerage);  Harris  v. 
Van  Vranken,  (N.  D.)  f&B  NW  6B. 

[a]  Oo&cUwatloa  for  a  prorlslon. 
In  a  contract  to  convey,  that  the  pur- 
chaser should  pay  a  commission  to 
brokers.  Is  Implied  from  the  fact 
that  the  contraet  is  In  wrltliiK. 
Sunton  T.  Camahan,  IS  Cal.  A.  iZi. 
115  P  tit. 

[hi  rmOKBf  of  Mla^Where  the* 
purchaser  has  aarreed  with  the 
.  vendor  "to  pay  all  commissions  or 
brokerage  arlalns  by  reason  ot  the 
me  of  said  property,"  and  the  sale 
falls  throuah  because  of  a  defect  In 
the  vendors  title,  the  purchaser  Is 
not  liable  to  the  broker  for  commis- 
sions. Bab  V.  nirstOibeln.  12  NT8 
7S0  [rev  11  NTS  7761. 

fc]  The  laere  fast  ikat  the  owssr 
and  the  pnxohaasr  lum  agreed  be- 
tweuitlisBUMaTM  that  the  latter  shall 
pay  the  commission  which  the  former 
naa  aareed  to  to  the  broker  em- 
ployed by  him  doos  not  relieve  the 
vendor  of  liability  to  the  broker, 
where  he  has  never  agreed  to  look 
to  the  purchaser  for  his  commission. 
Lund  V.  Bapp,  tS  S.  4Sa.  IJT  KW 
(48;  Burnett  v.  Casteel,  (Tex.  Clv. 
A.)  S«  aw  782. 

ST.  Pope  V.  Beals,  lOS  Mass.  B61: 
Hurphy  t.  Knights  of  Columbus 
BIdg.  Co.,  ISS  Mo.  A.  649,  ISS  SW 
446  (holding  that  real  estate  agents 
are  not  confined  to  the  buelneaa  of 
finding  purchasers  for  owners,  but 
that  they  may  be  engaged  aa  agents 
to  And  suitable  property  for  those 
who  wish  to  purchase,  In  which  case. 
In  the  absence  of  a  stipulation  to  the 
contrary,  the  presumption  la  that 
they  are  to  be  compensated  by  the 
purchaser):  Wolverton  v.  Tuttie,  61 
Dr.  501,  94  P  961  (holding  Uiat. 
where  a  broker  la  notiflea  by  a 
vendor  that  he  will  pay  no  commis- 
sions and  thereafter  continues  the 
negotiations  for  the  sale.  It  is  pre- 
sumed that  he  Is  the  agent  of  the 
purchaser  and  looks  to  him  for  his 
commission). 

[a]  nrohase  dlreoUx  tnm  ownev. 
—where  the  purchaser  has  promised 
to  pay  the  broker's  commission,  he 
cannot  escape  liability  by  purchas- 
ing directly  from  the  owner  at  the 
net  price  named  by  htm.  Lynch  v. 
McKenna,  58  HowPr  (N.T.)  42. 

98.  E:ells  V.  Parsons,  122  Iowa 
543,  109  NW  1098,  11  AnnCas  476 
and  note  (holding  that,  where  plain- 
tiff, a  real  estate  agent,  agreed  to 
accompany  defendant  to  look  at  land 
held  for  sale  by  a  certain  land  com- 
pany, and  defendant  agreed  that  he 
would  purchase  the  land  from  such 
company  or  from  others  to  whom 
pUlntllf  might  introduce  him.  If  he 
found  any  which  suited  him,  and  it 
Was  farther  agreed  that  plaintiff  was 
not  to  be  paid  any  commission  by 
defendant,  out  was  to  look  to  the 
owners  therefor,  and  defendant  failed 
to  perform  a  written  contract  for 
the  purchase  of  land,  entered  Into 
with  a  party  Introduced  by  plain- 
tiff, he  was  liable.  In  an  action  for 
breach  of  his  original  contract  with 
plaintiff,  for  the  amount  of  the  com- 
nitBslon  which  the  vendor  agreed  to 
pay  plaintiff  when  the  sale  to  de- 


fendant was  completed):  LIvermore 
V.  Crane.  2«  Wash.  529,  67  P  221,  67 
LRA  401  (holding  that  a  real  estate 
broker  may  sue  a  purchaser  who  has 
refused  to  carry  out  his  contract 
with  the  vendor,  whereby  the  broker 
has  lost  his  right  to  a  commission, 
although  he  had  agreed  to  look  to 
the  vendor) .  Compare  Hevia  v. 
Wheelock.  162  App.  Dlv.  769.  148 
NTS  166  (holding  that  a  complaint 
In  a  broker's  action,  alleging  that  a 
property  owner  had  employed  plain- 
tiff to  obtain  a  loan  on  the  property 
to  be  conveyed  to  her,  and  that  he 
was  prevented  from  earning  such 
commiaalona  by  defendant's  refusal 
to  convey,  states  no  cause  of  action 
against  defendant,  he  not  being  a 
party  to  such  contract). 

M.  Springer  v.  Dnvcen,  164  App. 
Dlv.  878  mem,  14S  NTS  808  (holding, 
however,  that  the  purchaser  was  not 
gutlty  of  such  an  act  or  omission). 

[aj  UaMUtr  over  to  vwUkiv^ 
Where  a  purchaser  of  real  estate 
misrepresents  to  the  vendor  that  the 
vendor's  ^ent  has  earned  no  com- 
mlBSion  on  the  sale,  and  thereby 
misleads  the  vendor  and  Induces  him 
to  lower  his  price  by  the  amount  of 
the  commission  which  '  otherwise 
would  be  payable,  and  the  vendor  la 
subsequently  held  liable  to  the  agent 
for  hfa  commiaalon,  the  purchaser 
may  be  held  bound  to  make  good  to 
the  vendor  the  amount  of  such  com- 
mission. Walker  v.  UaeDonald.  6 
DomLR  601,  4  OntWN  1,  t2  OntWR 
964. 

1.  Bacon  v.  Rupert,  19  Minn.  612, 
40  NW  832  (holding  that  one  who 
procures  a  real  estate  broker  to  ob- 
tain a  loan  on  land,  without  dla- 
closlng  the  name  of  the  owner  of  the 
land,  for  whom  the  loan  is  In  fact 
latended,  is  himself  liable  for  the 
value  of  the  broker's  services);  Pin- 
ley  v.  Dyer,  79  Mo.  A.  604;  Jarvls  v. 
Scbaefer,  106  N.  Y.  289.  11  UK  634; 
Whiting  V.  Saunders,  2S  Misc.  332,  61 
NTS  211  [afC  22  Misc.  6S9,  49  NTS 
1016];  TaubenbUktt  v.  Oalewskl,  108 
NTS  688.  See  also  Goldstein  v. 
Freudenberg,  191  III.  A.  68  (holding 
that  one  agent  was  liable  to  another, 
although  the  property  listed  with  the 
latter  by  the  agent  or  the  former  was 
without  authority).  See  ■  generally 
supra  (  82. 

[a]  Bleetlon  to  Iwld  pzinolpal  or 
aguiv. — Stockbrokers  who  accepted 
and  executed  an  order  for  the  safe  of 
stocks  received  from  another  broker 
with  knowledge  that  he  was  acting 
as  agent  for  an  undisclosed  principal, 
after  the  tranaactlon  has  been  closed, 
with  a  loss  Incurred  by  them  to  be 
charged  to  their  customer,  and  after 
they  have  ascertained  the  identity  of 
the  principal,  have  their  election  to 
hold  such  principal  or  his  agent,  on 
whose  credit  they  relied  in  the  first 
Instance,  but  they  are  not  entitled 
to  hold  both.  Barrel!  v.  Newby,  127 
Fed.  666,  62  CCA  382. 

[b]  Wltere  prlaolpal  dlselosed.— 
Where  the  broker  has  been  employed 
by  an  agent  for  an  undisclosed  prin- 
cipal, but  before  the  liability  for 
commissions  accrued  the  principal 
was  disclosed,  the  agent  Is  not  liable 
for  commlsuons.  Brackenrtdge  v. 
Clarldge.  91  Tex.  627,  44  SW  819,  48 
LRA  693. 

a,  Snyder  v;  Fearer.  87  111.  A.  275; 
Benxer  v.  Brttt  First  Nat.  Bank. 
(Iowa)  154  NW  471;  Jarvls  v. 
Scbaefer,  105  N.  T.  289,  11  NB  634; 
Harkham  v.  Waahbvm,  18  NTS  866. 


[a]  Where  the  agent's  oonduet 
jBstttoe  tiM  hmfter  i&lo^taMr  to  Urn 
aloBs  for  bis  commission,  uie  agent 
la  liable.    Bell  v.  Rokebr,  16  San.  . 

827. 

[b]  BaseutoMi  aad  aftmlnlstra- 
tors. — A  promise  by  a  person  to  a 
broker  to  compensate  him  on  a  sale 
of  land,  followed  by  a  sale  made  by 
such  person  as  administrator,  con- 
stitutes a  personal  contract,  uncon- 
nected with  the  ownership  of  the 
land,  on  which  eomponsatlon  Is  re- 
coverable. Moore  V.  Dalber,  92 
Mich.  402,  62  NW  742. 

8.  Willoughbr  V.  Brown,  190  lU. 
A.  61;  Brown  v.  Barse,  8  App.  Dlv. 
267.  88  NTS  400;  Plcard  v.  Revel- 
stoke  Sawmill  Co^  18  B.  C.  418. 

[a]  Aa  admt— toa  to  isfendaufc 
sonomoc,  in  an  action  for  commis- 
sion for  procuring  a  purtdiasar  Of 
testator's  land,  that  he  was  an  exte- 
utor  and  a  trustee  under  the  will, 
is  not  ■nfllelent  to  show  hfm  author- 
ised to  sell  the  land,  so  as  to  render 
him  oBlelallir  liable.  Guthmann  v. 
Meuer.  81  inso.  810.  88  NTS  971. 

4i  Perkins  v.  Cooper,  8  Cal.  Vb- 
rep.  C!as.  279,  24  P  377;  Mathews  v. 
Olobe-Star  Realty  Co.,  (Tex.  Clv.  A.) 
167  SW  764.  See  also  Bdwardn  v. 
Rich,  (Mo.  A.)  180  SW  416  (holding 
that  plaintlft,  having  a  second  mort- 
gage on  a  mill,  the  owner  of  which 
offered  him  ten  per  cent  commission 
for  selling  it.  and  who  told  defendant 
t^t.  If  he  would  sell  the  mill,  he 
oould  have  the  commission  which  the 
owner  would  pay.  was  not  liable  for 
the  commission), 

[a]  Chmrdlsas — Where,  in  em- 
ploying plaintiff  as  a  real  estate 
broker  to  effect  a  sale  of  lands,  de- 
fendant acted  aa  guardian  of  the 
owner  and  had  no  personal  or  private 
Interest  In  the  property,  all  of  which 
was  known  to  plaintiff,  defendant 
cannot  ^  charged  Individually  for 
a  commission.  Hudson  v.  Scott,  126 
Ala.  178,  28  B  91. 

;b]  omoera  of  oorporatloa^ 
lere  defendant,  in  his  negotiations 
with  the  broker,  did  not  purport  to 
bind  himself  Individually,  but  pur- 
ported to  bind  a  corporation  of  which 
he  was  president,  no  recovery  can  be 
had  against  him  for  commlssloiiB. 
Qroelts  V.  Armstrong,  186  Iowa  89, 
99  NW  128. 

6.  Ala. — Worthlngton  v.  McOarry, 
149  Ala.  261,  42  S  9S8;  Crosthwalte  v. 
Lebus,  146  Ala.  526,  627,  41  S  863 
Felt  Cycl;  Ivy  Ckial,  etc.,  Co.  v. 
Long,  189  Ala.  686,  3«  S  728. 

Aria — ^WarnekroB  v.  Bowman,  14 
Aria  848.  128  P  49.  43  LRANS  91. 

Cal.— Casey  v.  Richards,  10  C:al.  A. 
67,  101  P  88. 

Colo.' — Fox  v.  Denaago  lAnd  Co., 
37  Colo.  203,  88  P  844;  Manby  v.  Tur- 
ner, 18  Colo.  A.  868,  S?  P  862. 

Iowa. — ^Murphy  V.  HlItlbHdle,  132 
Iowa  114,  109  NW  471. 

La.- — Oourjon  v.  Cucullu,  4  T-a.  llf. 
MBss.~Coston    V.     Quimby,  178 
Mass.  163,  59  NE  653,  62  LRA  786. 

Miss. — Taylor  v.  Barbour,  90  Hiss. 
S88,  44  S  988,  122  AmSR  328. 

Mo. — Duncan  v.  Turner,  171  Mo.  A.. 
661,  1S4  SW  816. 

N.  J. — Demarest  v.  Spiral  Rlveteff 
Tube  Co.,  71  N.  J.  L.  14,  S8  A  161. 

N.  T. — Fraeer  v.  Wyckbff.  63  N.  T. 
445  Caff  2  Hun  546,  S  Thompa.  &  C. 
7071;  EInhorn  v.  Derby,  132  NTS  827. 

Oh. — West  V.  Stoeckel.  6  Oh.  Dec 
(Reprint)  1082,  10  iurntlRec  309. 1 
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eence  of  any  contrary  provision  in  hia  contract,  it 
matters  not  how  great  have  been  his  efforts  nor^ 
how  meritorious  his  services;  if  he  is  unsuccessful 
in  aecompIiBhing  the  object  of  his  em^byment  he 
is  not  entitled  to  oompensation.*  Hie  ng^t  to  com- 


pensation d^>end8  on  a  perfonuanee  of  the  stipula- 
tions and  conditions  of  tha  contract  of  agency/  and 
the  broker  must  act  strictly  according  to  the  aa- 
thority  conferred  on  him  by  the  principal,'  unless 
a  strict  performance  of  the  conditions  of  the  con- 


Va,— Caldwell  v,  Tannehlll,  117  Va. 
11,  84  SB  6;  Strickland  v.  Fairfax, 
110  Va,  142,  146,  65  SE3  477  [cit  Cyc]. 

Wash. — ^Whltcomb  v.  Sa^er,  83 
Wash.  572,  144  P  922:  McDonald  v. 
Dletderich.  65  Wash.  480,  118  P  341. 

W.  Va. — Cooper  v.  Upton,  60  W. 
Va.  648,  650.  64  SE  523.  65  W.  Va. 
401.  64  SE  627  tdt  CycJ. 

Que. — Lenage  v.  Bouchard,  8  Dom 
LR  896. 

[a]  A  oontraot  to  "list"  rsal 
tat*  is  not  satisfied  by  taking  a  de- 
scription of  It  by  the  broker,  but  It 
at  least  requires  that  some  mention 
of  the  real  estate  should  appear  In 
some  of  the  broker's  advertisements, 
and,  in  the  absence  of  such  listing, 
the  broker  cannot  recover  a  commis' 
slon  provided  in  case  of  withdrawal 
of  the  land  by  the  owner.    Strout  v. 

gay,  106  Me.  108,  72  A  881,  24 
RANS  562  and  note. 

[b]  Xoaber  of  bar, — The  fact 
that  a  person  employed  to  perform 
the  services  of  a  broker  is  a  mem- 
ber of  the  bar  Is  of  no  consequence, 
and  his  rights  depend  on  the  services 
he  undertakes.  Kimball  v.  Hayes, 
199  Mass.  616,  86  NE  875. 

6.  Oa, — Davison  v.  Herndon,  126 
Oa.  885,  64  SE  92. 

111.— Ballard  v.  Shea,  121  III.  A. 
135. 

La. — DIdlon  v.  Duralde,  2  Rob. 
163:  Blanc  v.  Xew  Orleans  Impr.  Co., 
2  Rob.  63. 

Mass. — Cadlgan  v.  Crabtree,  179 
Mass.  474,  61  iKE  87.  88  AmSR  897, 
96  L.RA  77. 

Mich.— Keating  v.  Haley.  147  HIch. 
179.  110  NW  948. 

Minn. — Sherburne  liand  Co.  v. 
Sells,  92  Minn.  114,  99  NW  419. 

Mo. — Ballentlne  v.  Mercer,  130  Mo. 
A.  605.  109  SW  1037. 

Nebr. — Lanehorst  v.  Coon,  68  Nebr. 
766,  74  NW  257.  Compare  McMurtry 
V.  Madison.  18  Nebr.  291,  26  NW  85 
(where  It  appeared  that  a  real  estate 
broker  was  employed  to  assist  in 
making  a  sale,  and  It  was  held  that 
he  was  entitled  to  recover  on  a  quan- 
tum meruit,  although  he  did  not 
wholly  procure  the  purchaser  or  ef- 
fect the  sale). 

N.  J. — Demarest  v.  Spiral  Riveted 
Tube  Co.,  71  N.  J.  L..  14,  68  A  161. 
'  N.  T.~Sibba!d  v.  Bethlehem  Iron 
Co.,  83  N.  T.  37^,  88  AmR  441:  Len- 
kett  v.  Mitchell,  S6  Misc.  S95,  106 
NTS  649  (performance  prevented  by 
character  of  principal). 

N.  C— RaleTgh  Real  Est.,  etc.,  Co. 
V.  Adams,  146  N.  C.  161,  68  SE  1008. 
,  S.  D.— Ball  V.  Dolan.  21  S.  D.  619. 
114  NW  998,  16  LRANS  272. 

Tax, — English  v.  WUliam  George 
Realty  Co.,  56  Tex.  Civ.  A.  137.  117 
SW  996. 

Can. — Calloway  v.  Stobart,  S5  Can. 
'V.  C  [dism  app  14  Man.  660]. 
.   [a]    *Tbm  very  mmww  of  m  Vrok- 
(^atfe  ^HyimnfT**i^  Is  tbat  It  Is  tte- 

RuuLent  upon  snoowu  and  that  It  Is 
1  no  way  dependent  upon,  or  affected 
by,  the  amount  of  work  done  by  the 
broker.  A  brokerage  commission  Is 
earned  If  the  broker,  without  devot- 
ing much,  or  any.  time  to  hunting 
up  a  customer,  succeeds  in  procuring 
one';  and  It  is  equally  tme.  on  the 
other  hand,  not  only  that  no  com- 
mission Is  earned  If  a  broker  is  not 
successful,  but  a  broker  Is  not  enti- 
tled to  any  compensation,  no  matter 
how  much  time  he  has  devoted  to 
finding  a.  customer,  provided  a  cus- 
tomer is  not  found."  Cadlgan  v. 
Crabtree,  179  Mass.  474,  480.  «1  NK 
ST,  88  AmSR  897.  56  LRA  77  [quot 
Barney  v.  Tasoo  Delta  Land  Co..  179 
Ind.  337,  844.  101  NE  96].  To 
same  effect  Tanenbaum  v.  Boehm, 
126  App.  Dlv,  781.  Ill  NTS  186. 

7.  u.  S. — Jameson  v.  U.  S.  Farm 
I^nd  Co.  210  Fed.  886,  127  CCA  496. 
206  Fed.  889.  121  CCA  649. 


Ala. — Worthlngton  v.  McQarry, 
149  Ala.  261,  42  S  988;  Crosthwalte 
V.  Lebus,  146  Ala.  626,  627,  41  S  863 
[cit  Cycl;  Mabry  v.  Bailey,  6  Ala.  A, 
383,  69  S  322. 

Cal. — Qulggle  V.  Prouty,  6  Cal, 
Unrep.  Cas.  898,  45  P  676;  Neuhart 
V.  George  K.  Porter  Co..  23  Cal.  A. 
626.  138  P  961:  Tucker  v.  Hawley. 
23  Cal.  A.  460.  138  P  858;  Lrftventritt 
V.  Cowell.  21  Cal.  A.  597,  132  P  627; 
Henley  v.  Clague.  17  Cal.  A.  611,  120 
P  61:  Simmons  v.  Sweeney,  13  Cat 
A.  283.  109  P  266. 

Ga.— Fhlnlzy  v.  Bush,  129  Ga.  479, 
69  SE  269  (hold)ng  that,  where  a 
broker's  duty  Is  not  merely  to  pro- 
cure a  purchaser,  but  to  perform 
some  other  agreed  services  within  a 
reasonable  time,  or  within  a  limited 
time,  the  general  rule  as  to  what  is 
required  of  him  In  order  to  entitle 
him  to  his  commiasion  is  modified 
accordingly). 

111. — Orr  V.  Warner,  149  111.  A.  639 
(substantial  compliance  sufficient); 
Ballard  v.  Shea,  121  111.  A.  1S6; 
Champion  Iron  Fence  Co.  v.  Bradley. 
10  111.^  328. 

Iowa.— Kinkead  v.  Hartley,  161 
Iowa  618.  143  NW  691.  AnnCas 
1915D  1;  Dean  v.  Goodrich,  160 
Iowa  98,  140  NW  436;  Winthrop 
Land  Co.  v.  UtIey,  146  Iowa  810,  186 
NW  164;  Hunt  v.  TutUe.  138  Iowa 
647,  110  NW  1026. 

Ky. — Hutchlngs  v.  McLaughlin,' 
149  Ky.  366,  119  SW  833  (holding 
that  a  real  estate  broker  employed 
to  divide  a  tract  Into  lots  of  specified 
dimensions  and  to  sell  the  same  for 
a  commission  in  excess  of  a  specified 
sum  may  not  divide  the  tract  Into 
lots  of  different  dimensions,  where 
It  is  Impracticable  to  divide  It  into 
lots  of  the  specified  dimensions,  and 
where  the  owner  refuses  to  permit  a 
division  the  broker  may  not  recover 
commissions). 

La.— Denis  T.  Tllton,  ISO  La.  2S6, 
46  S  112. 

Md.— Attrlir  v.  Patterson,  68  Md. 
226. 

Mich.— West  V.  Hudson.  171  Mich. 
669,  137  NW  ess  (loan);  Weaver  v. 
Richards,  160  MIoh.  SSO,  ISO  NW 
818 

HInn. — Bentley    v.    Edwards,  126. 
Minn.    179,    184,    146    NW    847,  61 
LRANS  2K4,  AnnCasl915C  882  [cit 
Cyc]. 

Mo.' — Jennings  v.  Overholt,  186 
Mo.  A.  606.  172  SW  449;  McCormIck 
v.  Obanion,  168  Mo.  A.  606,  163  SW 
267. 

N.  H.— Lebanon  v.  Heath.  47  N.  H. 
353. 

N.  T. — Slater  v.  American  Palace 
Car  Co^  146  App.  Dlv.  869.  964,  131 
NYS  17  (broker  for  sate  of  stocks 
and  bonds  not  entitled  to  commis- 
sions); Oatling  v.  Menke,  34  Misc. 
787.  69  NTS  972;  Brown  v.  Snyder, 
30  Misc.  640,  63  NTS  845  Jatf  67  App. 
Dtv.  413,  68  NYS  2241;  Birnbaum  v. 
Ungar,  136  NYS  1  Ooan):  .Central 
Mortg.  Co,  v.  Partello,  132  NTS  432; 
B»le8  V,  Robinson,  102  NTS  765, 

Okl.— Hopkins  v.  Settles,  149  P 
890;  Comnton  v.  Echols,  SI  Okl.  lEl, 
120  P  iZf. 

Or.— Miller  v.  Weaver,  16S  P  466; 
Hobson  V.  David.  64  Or.  668,  131  P 
297. 

Pa. — Barber  v.  Miller.  41  Pa.  Su- 
per. 442;  Kellogg  v.  Conklln.  6  Phlla. 
177. 

S.  D.— Luce  v.  Ash.  S8  S.  D.  100, 
132  NW  708. 

Tenn. — Cobb  v.  Kenner,  42  SW  S77. 

Tex. — Clark  v.  Asbury,  (Civ.  A.) 
134  SW  286. 

Va. — Murray  v.  Rickard,  108  Va. 
132.  48  SE  871. 

Wash. — 'Whitcomb  v.  Sager,  82 
Wash.  672.  144  P  922. 

Eng. — Toppln  V.  Healey,  11  Wkly. 
Rep.  466. 


Que. — Langevln  v.  Duval,,  47  Que. 
Super.  511.  ' 

[a]  Any  lawful  ooadltloiL^Par- 
tles  to  a  broker's  contract  to  sell 
land  may  make  the  payment  of  com- 
missions dependent  on  any  lawful 
condition.  Shepherd-Teague  Co.  v. 
Hermann,  12  Cal.  A.  894,  107  P  622. 

[b]  Condition  to  additional  oom- 
prasation. — A  provision  In  a  broker- 
age agreement  providing  for  addl> 
tional  payment  to  the  broker  when 
the  purchaser  shall  reach  a  desig- 
nated suge  In  the  process  of  the 
construction  of  houses  on  the  land 
purchased  Is  a  condition  precedent, 
and  the  broker,  to  recover  the  addi- 
tional payment,  must  show  perform- 
ance thereof,  or  that  the  owner  was 
responsible  for  the  failure  of  the 
purchaser  to  proceed.  Janpol  v. 
Gold.  122  App.  Dlv.  401.  106  NTS  891. 

[c]  A  brokar  who  procnves  an  sa- 
gagemant  for  an  actor  with  a  certafn 
enterprise  Is  entitled  to  bis  commla- 
slon  only  on  the  salary  received  br 
the  actor  under  such  engagement, 
and  where  such  engagement  is  ter- 
minated by  reason  of  the  theatrical 
company  giving  up  the  theatre  where . 
the  actor  was  employed,  after  which 
he  makes  a  new  contract  on  like 
terms  .  for  a  like  period  with  the 
company's  successor,  the  broker  is 
not  entitled  to  commissions  on  sal- 
ary earned  under  the  latter  contract 
Melcer  v.  Orbes.  117  NYS  929. 

Whsvs  aathortty  is  to  saD  for  sst 
pnoe  see  supra  I  79. 

8.  U.  S.— Ball  V.  (Hark.  28  Fed. 
179- 

Colo. — Alta  Inv.  Co.  v.  Worden.  2S 
Colo.  216.  63  P  lOlT. 

Hawaii. — Peterson  V.  CSiurch,  II 
Hawaii  789. 

111.— Hoyt  V.  Shipherd.  70  111.  SO); 
Haynes  v.  Oliver,  164  111.  A.  639. 

Iowa. — McFarland  v.  Howell.  161 
Iowa  110,  143  NW  860;  Lleuwen  v. 
Kline,  142  Iowa  14,  120  NW  IIS 
(holding  that  a  Broker  claiming  a 
commission  for  furnlshlnir  a  buyer, 
where  no  sale  Is  actuallv  made,  must 
show  a  strict  compliance  with  his 
employment  contract).  ' 

N.  Y. — Kronenbarger  v.  Tesche- 
macher,  62  Misc.  130,  101  NTS  764; 
Catling  V.  Menk<L  84  Miac.  787.  69 
NTS  972;  Gerstenfsld  v.  Oerman.  128 
NTS  196. 

N.  C— Raleigh  Real  Est.,  etc..  Co. 
V.  Adams.  146  N.  C.  161,  68  SE  lOOS. 

Tex. — Armstrong  v.  O'Brien,  SI 
Tex.  635.  19  SW  268. 

Wash.— Relts  v.  Bryant.  71  Wash. 
53,  127  P  683  (holding  that  one  obli- 
gated on  a  written  contract  to  pay 
a  commission  for  the  exchange  «f 
specified  lands  Is  not  liable  where 
his  land  was  exchanged  for  land 
other  than  that  specified). 

Wis. — Stearns  Jennings,  111 

Wis.  379.  107  NW  827. 

[a]  Tollowlar  dlraotlona  of  tie 
prbioipal's  son  does  not  entitle  the 
broker  to  commissions  from  the 
principal,  Sn  the  absence  of  proof 
that  the  son  had  authority  to  give 
such  directions.  McMabon  v.  Smltk. 
136  App.  Dlv.  839,  121  NTS  736  [asp 
dlsm  202  N.  Y.  687  mem,  96  NE  11» 
msmj. 

fbl   SnlMm^nant  InstznotloBa^ 

'Where  a  contract  employing  a  broker 
to  procure  a  purchaser  for  real  es- 
tate contains  no  stipulation  that  he 
shall  not  sell  to  a  third  parson,  he 
need  not  follow  subsequent  Instruc- 
tions by  the  ownsr  not  to  sell  to 
such  third  _paraon.  Birdsall  v 
Praenzel,  163  Wis.  4S,  142  NW  171 
[ci  'Where  a  laoker  is  OHplOfti 
to  Sell  goods  Iry  satpls,  and  ha  uses 
samples  of  a  better  grade  than  that 
agreed  on.  ha  doss  not  earn  kl* 
commissions  under  hie  eontraet 
Scbrelner  v.  Kissock.  91  NTS  28. 

[d]  BrUraM^  esBWllaiMo  wttt 


For  latar  eases,  aarslopmanta  and  diangss  in  the  law  see  cumulative  Annotations,  ^fp^l^^ 
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tract  is  waived'  or  is  prevented  by  the  principal 
without  any  fault  on  the  part  of  the  broker.^**  If 
for  example  a  real  estate  broker  accepts  an  em- 
ployment whieh  makes  bis  right  to  compensation 


depend  on  procuring  eitfaw  a  vendor  or  a  purchaser 
on  specified  terms,  ne  cannot  recover  if  he  does  not 
perform  that  service.^^  If,  on  the  other  hand,  a 
broker  ezecntes  the  agency  according  to  his  instruc- 


iMtroctloM.  Where  the  owner,  on 
bejns  Informed  by  the  broker  that 
he  hafl  aold  the  land,  refuses  to  con- 
vey without  objecting  to  the  terms 
of  sale,  such  conduct  Is  some  evi- 
dence that  the  sale  conformed  to 
the  directions  given  the  broker. 
Smith  V.  Keeler.  151  111.  618,  88  HE 
25Q  [aff  61  111.  A.  261]. 

[ej  UnaiAtextel  waammm  of  antlLor- 
Itf' — ^Whora  real  estate  brokers  are 
employed  to  find  a  purchaser  for 
lands,  the  fact  that  they  exceed 
th«lr  authority  by  making  a  contract 
of  sale  Is  not  material  In  an  aotion 
to  recover  their  commissions.  Fisfce 
V.  Soule.  87  Cat  313,  2fi  P  430. 

9.  Wolf  V.  Mellwin  B«altr,  etc. 
Co..  134  NYS  491;  Bailey  v.  Rowe.  88 
Okl.  61.  124  P  282. 

{a]  A.  eondltlon  lliat  the  teote 
envlored  to  jiootm  a  loan  oonU 
Bsfe  snivoaeh  tlia  panoa  who  ulti- 
mately made  the  loan  Is  waived  by 
the  prlnciiial  permitting  him  to 
negotiate  with  such  person  for  a 
loan,  and  by  the  principal  requesting 
the  broker  to  absent  himself  from 
the  Onal  negotiations  under  a  prom- 
ise that  he  would  be  protected  In  the 
matter  of  his  commissions.  Wolf 
V.  Mellwln  Realty,  etc.,  Co.,  134 
NTS  491. 

[b]  WlMM  tils  pzlacdpai  oouMrts 
to  aa  attemttos  ox  fcarma  the  broker 
Is  entitled  to  a  Mmmisslon.  Reld 
V.  UcNemey.  12S  Iowa  350,  ins 
NW  1001;  Jones  v.  Adier.  84  Md.  440; 
Hancock  v.  Dodge,  86  Hiss.  228,  87 
S  711;  Woods  V.  Stephens,  46  Ho. 
ESS;  Davis  v.  Weber,  46  Misc.  660, 
62  NTS  823;  Ullman  v.  Land,  37 
Tex.  Civ.  A.  42S.  84  SW  £64. 

10.  Md. — Moors  T.  Councilman, 
116  Md.  629,  81  A  122. 

Mich.— West  V.  Hudson,  171  Mich. 
IG9,  167  NW  668. 

K.  T. — Janpol  v.  Gold,  122  App. 
Dlv.  401,  106  NYS  861. 

Tex. — Clark  v.  Asbury.  (Civ.  A.) 
134  SW  286. 

N.  s. — J.  E.  Burchell  Co.  Ltd.  v. 
Dillon,  47  M.  S.  16,  9  IXAnLR  607,  13 
GastLR  6  (holding  that,  where  a 
real  estate  broker  employed  to  sell 
has  obtained  a  contract  of  purchase 
and  the  landowner  after  accepting 
the  deposit  of  the  purchaser  de- 
clines to  carry  It  out  and  gets  the 
purchaser  to  take  hack  the  deposit, 
the  claim  of  the  broker  for  negoti- 
ating a  sale  has  nevertheless  ac- 
crued for  the  full  commission  stip- 
ulated for,  as  on  the  complete  per- 
formance of  the  broker's  part  of  the 
contract,  and  is  not  restricted  to  a 
claim  on  a  quantum  meruit), 

[al  It  Is  ttie  dvty  of  the  prlaelyal 
to  timt  the  brokav  honestlr  and  to 
do  nothing  calculated  to  deprive  htm 
unfairly  of  his  commission,  and  this 
cbH^atlon  Is  as  strict  as  that  of  the 
broker  to  act  honestly  and  to  re- 
frain from  accepting  commission  or 
other  benefit  from  the  purchaser. 
Oomplln  V.  Begga.  (Man.)  13  DomLR 
!7.  i4  WestLR  ?71. 

11.  Cal. — Boyd  v.  Big  Three 
Ranch  Co.,  22  Cal.  A.  108,  133  P  623; 
Cone  V.  Keil,  18  Cal.  A.  676,  124  P 
648;  Gage  v.  Billing,  18  Cal.  A.  688, 
Ug  p  064  (in  the  absence  of  an  ex- 
press contract  for  compensation  In 
«i«  of  failure). 

^  Fla— Vam  v.  Pelot,  66  Pla.  867,  46 
8  1016. 

,  Ida. — Spotswood  V.  Morris,  12  Ida. 
J60.  86  P  1094,  6  LRANS  666. 
.  111.— Oliver  V.  Sattler,  233  lU.  636. 
■4  NB  652  [aff  138  111.  A.  210];  Close 
V.  Browne,  230  III.  228,  82  NE  629, 
13  LRANS  634;  Place  v.  Qllmore,  186 
111.  A.  691:  Broaowskt  v.  Grohockl, 
185  ni,  A.  891;  Tolly  v.  MHIlkln  Nat. 
BkBk.  184  111.  A.  886;  Morton  v.  Bar- 
m.  140  111.  A.  333. 

ind. — Bngle  v.  Johnson,  34  Ind.  A. 
73  NE  272. 

Iowa — Anderson  v.  Howard,  166 
NW  161;  Tuffree  t.  Saint.  147  Iowa 


361,  126  NW  873;  Stoutenburgh  v. 
Evans,  142  Iowa  239,  120  NW  69,  19 
AnnCas  1048  (holding  that,  where  a 
broker  was  employed  to  sell  property 
to  certain  persons  on  a  payment 
down  of  seventeen  thousand  nve  hun- 
dred dollars,  he  did  not  perform  by 
accepting  a  part  payment  of  ten  dol- 
lars); Park  v.  Hogle,  124  Iowa  98, 
99  NW  186;  Donley  v.  Porter,  119 
Iowa  642,  93  NW  674:  Smith  v.  Allen, 
101  Iowa  608,  70  NW  694;  Hurd  v. 
Nellson,  100  Iowa  666,  69  NW  867. 

Kan. — Montgomery  v.  Slater.  87 
Kan.  848,  126  P  1085. 

Ky. — Gore  v.  Griffith  Realty  Co., 
160  Ky.  241.  169  SW  686:  Rice  v. 
Omberg,  76  SW  16.  26  KyL  681. 

La.>— Lestrado  v.  Vanianl,  6  La. 
Ann.  399. 

Md. — Moor*  V.  Councilman,  116 
Md.  629,  81  A  122  (holding  that  to 
entitle  a  broker  to  oommlsslons  the 
punidiaser  procured  must  actually 
purchase  on  the  terms  agreed,  unless 
nla  failure  so  to  do  Is  caused  by  the 
vendor's  fault);  Richards  v.  Jackson. 
31  Md.  260,  1  AmR  49. 

Mo.—Good  v.  Krke^  170  Mo.  A.  681, 
163  SW  666;  Slayback  v.  Wetzel.  146 
Mo.  A.  171.  123  SW  882;  Harwood  v. 
Triplett,  34  Mo.  A.  273. 

Nebr.— Huffman  v.  Ellis,  64  Nebr. 
623,  90  NW  662;  MorrlU  v.  Davis, 
27  Nebr.  776,  42  NW  1146. 

N.  T. — Briggs  V,  Rowe,  1  Abb.  Dec 
189,  4  Keyes  484:  Backer  v.  Rat- 
kowsky,  137  App.  Dlv.  669,  128  NYS 
226;  Perkins  V.  Aldrlch.  118  App. 
Dlv.  170.  lOS  NTS  26;  Inge  v.  Mc- 
Creery.  «0  App.  Div.  667,  69  NTS 
1062;  Pulllch  V.  CaMy.  48  App.  Dlv. 
122,  69  NYS  298:  Smith  v.  Mlooll, 
91  Hun  178.  86  NTS  847  faff  168 
N.  Y.  696  mem,  68  NS  113f  momj: 
Piatt  V.  Kohler.  66  Hua  667,  20  NTS 
647.  29  AbbNCas  366;  Bamea  v.  Bar* 
ker,  40  N.  Y.  Super.  102:  Barnes  v. 
Roberta,  18  N.  Y.  Super.  73  (holding 
that  a  broker  employed  to  negotiate 
an  exchange  of  property  on  fixed 
terms  Is  not  entitled  to  a  commis- 
sion until  he  obtains  a  contract 
which  Is  accepted  by  or  Is  available 
to  his  employer) ;  Jacobs  v.  Kolft. 
2  Hilt.  133:  Matter  of  French,  61 
Misc.  457,  ioi  NYS  734;  Byrne  v. 
Korn.  26  MIsc  609,  64  NYS  1060; 
Burdhlll  v.  ^Rafter,  2  NTCItyCt  346. 

N.  C— Raleigh  Real  Est.,  etc.,  Co. 
V.  Adams,  146  N.  C.  161,  68  SE  1008; 
Humphrey  Co.  v.  Robinson,  134  N.  C. 
432,  46  SE  963. 

N.  D. — Bruah-MoWUllams  Co.  v. 
Gludt.  22  N.  D.  649.  134  KW  741; 
Anderson  v.  Johnson,  16  N.  D.  174, 
112  NW  139. 

Pa. — Stevenson  v.  Bannan,  ttl  Pa. 
498,  76  A  214;  Turner  v.  Bakar,  2;!6 
Pa.  869,  74  A  172. 

a.  D. — Jepsen  v.  Marohn,  22  S.  D. 
693,  119  NW  988.  21  LRANS  935 
and  note;  Ball  v.  Dolan,  21  S.  D.  619, 
114  NW  998,  16  LRANS  272. 

Tex. — Armstrong  v  ,  O'Brien,  83 
Tex.  636,  19  SW  268;  Henderson  v. 
Gilbert,  (Civ.  A.)  171  SW  304;  Prich- 
ard  V.  Poster,  (Ctv.  A)  170  SW  1077; 
Witt  v.  Byrum,  (Civ.  A.)  135  SW  687; 
Gough  V.  Coffin,  65  Tex.  Civ.  A.  650, 
120  SW  210;  Howell  v.  Denton,  (Civ. 
A.)  68  SW  1002;  Burnett  v.  Edllng, 
19  Tex.  Civ.  A.  711.  48.SW  775. 

Utah.— Little  V.  Gorman,  89  Utah- 
63,  114  P  321. 

waah. — Kane  v.  Dawson,  62  Wash. 
411,  too  P  837  (holding  that  a  broker 
employed  to  And  a  purchaser  who 
would  pay  the  price  and  assume  such 
assessments  as  might  be  levied 
against  the  property  did  not  perform 
by  procuring  a  purchaser's  agree- 
ment that  ne  might  assume  the 
assessments  and,  if  he  did,  deduct 
them  from  the  price). 

W.  Va. — Parker  v.  National  Mut. 
Building,  etc.,  Assoc.,  66  W.  Va.  184, 
46  SE  811. 

Eng. — Mestaer  v.  Atkins.  6  Taunt. 
381,    1    ECL   199.    128   Reprint  787 


(holding  that  a  broker  employed  to 
sell  a  ship  which  when  put  up  for 
sale  Is  bought  In  by  the  owner  is  not 
entitled  to  a  oommission  on  the  sale). 

Can. — Reser  v.  Tates,  41  Can.  S.  C. 
677  [dlam  app  1  Sask.  L.  247.  7 
WestLR  8483;  Calloway  v.  Stobart, 
36  Can.  S.  C.  301  [di8m.app  14  Man. 
660]. 

B,  C. — Brownlee  v.  Macintosh,  9 
DomLR  400,  23  WestLR  30  [app  dism 
48  Can.  S.  C.  688,  16  DomLR  871,  26 
WestLR  906], 

Man. — RoKers  v.  Braun,  16  Man. 
680,  4  WestLR  40:  Calrna  v.  Buffet. 
8  DomLR  63,  22  WestLR  402. 

Ont. — Robinson  v.  Reynolds,  4 
DomLR  63,  3  OntWN  1262. 

Sask. — ChappeU  v.  Peters,  9  DomLR 
884,  22  WestLR  960  (holding  that, 
If  an  agent  employed  to  sell  real 
estate  has  a  special  employment  as 
distinguished  from  a  general  em- 
ployment, he  Is  entitled  to  commis- 
sion only  when  he  brings  himself 
within  the  terms  of  the  special 
employment). 

(a]  A  broker  authorlisa  to  om 
Ilia  dlsoroUon  in  making  a  sale  partly 
for  cash  and  partly  on  time  may  In 
the  absence  of  some  restriction  de- 
termine the  amount  of  the  caah  pay- 
ment Taylor  v.  Cox,  (Tex.)  7  SW 
69 

_[b]  Batoppai  of  piSMipal<--(l) 
Where  defendant  authorised  a  broker 
to  sell  certain  land  for  one  thousand 
eight  hundred  doUaj-B  caah  and  thO' 
broker  aold  imder  a  contract  for  fifty 
dollars  cash  and  th«  balance  on  de- 
livery of  th«  deed  and  abatraot.  but 
defendant  refused  to  complete  the 
sale  on  the  ground  that  he  authorized 
a  sale  only  for  one  thousand  eight 
hundred  dollars  net  to  him  without 
a  deduction  of  commisalons,  he  was 
estopped  subsequently  to  assert  that 
he  was  not  bound  to  pay  commis- 
sions because  the  sale  made  did  not 
comply  with  his  Instructions  as  to 
the  payment  of  price.  Donley  v.  Por- 
ter, 119  Iowa  642,  93  NW  674.  (2> 
Where  a  real  estate  broker  Is  em- 

Eloyed  to  sell  land  at  a  fixed  price 
ut  without  terms  of  payment,  an  ac- 
ceptance by  the  owner  of  a  purchaser 
found  by  the  broker  who  does  not 

Bay  cash  estops  him  from  denying 
lat  the  terms  offered  were  satl^ao- 
tory.  Dean  v.  Roberta,  ISZ  Ala.  221, 
62  3  44.  (3)  Where  a  principal  in 
the  exchange  of  property  actually  re- 
ceives good  title  to  the  property  con- 
veyed to  him,  he  cannot  defeat  ari 
action  by  his  broker  for  commissions 
on  the  ground  that  the  contract  of 
sale  was  Invalid.  Schlesinger  v.  Jud.' 
61  App.  Dlv.  463,  70  NYS  616. 

[c]  Sals  for  oaslu — (1)  An  agency 
to  sell  land  without  other  quallflca- 
tlons  confers  authority  only  to  sell 
for  cash,  and  an  agent  who  produces  a 
purchaser  ready  to  acquire  the  land 
on  different  terms  is  not  entitled'  td 
any  commission.  '  Anderson  v.  How- 
ard, (Iowa)  166  NW  261.  ,  (2)  A  letter 
by  an  owner  of  land  to  a  real  estate 
broker,  stating  that  he  would  take  a 
certain  price  and  allow  a  certain  com- 
mission, authorised  only  a  sale  for 
cash  and  did  not  entitle  the  broker 
to  commissions  on  procuring  a  pur- 
chaser desiring  to  buy  on  time,  whoni 
the  owner  dia  not  accept  as  a  pur- 
chaser. Rake  V.  Townsend,  (Iowa) 
102  NW  499.  See  generally  supra 
3  27. 

[d]  A  Inroksr  aBq^oyoa  to  son  land 
for  one  baU  oaah  luid  tha  li^aiioa  oA 
ondit  <1)  cannot  recover  a  commis- 
sion on  the  owner  refusing  to  con- 
summate a  sale  for  all  caeAi.  unless 
the  term  of  credit  required  to  be  ex- 
tended was  so  short  as  to  make  It  In 
effect  a  caah  payment.  Taylor  v. 
Read,  61  Tex.  Clv.  A.  600,  113  SW 
191.    (2)  So.  where  a  broker  Is  em- 

Sloyed  to  sell  real  estate  for  a  specl- 
ed  price  payable  one  hftlf  cash  ai^ 
the  balance  In  a  year a^tliner^sucli^ 
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tiona,  he  is  entitled  to  compensation/'  whether  or 
not  what  he  has  done  proves  henefieial  to  hia  phn- 
«ipal.*'  So  if  a  broker  employed  to  effect  a  sale 
or  to  find  a  purchaser  does  the  one  or  the  other 
according  to  the  terms  of  hia  employment,  he  is 
entitled  to  his  commission'*  unless  by  his  conduct 
■he  has  estopped  hunself  from  asserting  his  claim 
to  the  eommiaaion." 


Wbm  Iffoksr  r«aiiiied  to  mlnnit  offara.  Where 
by  the  agreement  between  the  broker  and  his  em- 
ployer no  terms  of  sale  or  exchange  are  fixed  or 
the  broker  is  required  to  sulxnit  any  oSa  or 
proposition  received  by  him  to  his  en^>loyer  for  his 
acceptance  or  rejection,  the  broker  is  not  entitled 
to  any  eonmiissions  until  he  has  secured  an  offer 
frhich  hia  employer  accepts." 


tenna  require  payment  of  tbe  cash 
portion  Immediately  on  a  delivery  of 
the  property  aold;  hence  an  agree- 
thent  with  a  proposed  purchaser  au- 
thorising him  to  pay  Ute  cadt  part  of 
the  price  within  fifteen  days  Is  not  a 
eompllance  with  the  terms.  Pehl  v. 
FanFon.  17  Cat.  A.  247.  119  P  400. 
.  tel  Where  a  looker  la  oalr  aaUior- 
SseA  to  oMalB  a  parekaMr  nw  aa  ea- 
tlxe  traeti  he  cannot  recover  commis- 
sions for  obtaining  a  purchaser  for  a 

Srt  of  the  tract  Crawford  v.  Surety 
V.  Co..  91  Kan.  748,  139  P  481; 
Bentley  v.  Bdwarda,  12K  Minn.  179, 
184,  He  NW  347,  Bl  LRANS  2fi4,  Ann 
ObIMBC  882  [ctt  Cyc]:  Wilson  v. 
Rafter,  188  Mo.  A.  866,  174  SW  137; 
Martin  v.  Crumb,  168  App.  Dlv.  328. 
939^  mem.  142  NTS  1096,  143  NYS 
H30  mem;  Carpenter  v.  Atlas  Impr. 
Co..  123  App.  Div.  706.  108  NYS  647. 

la.  Ark.— Meyer  v.  Holland,  11« 
Ark.  271,  171  SW  893. 

111.— Harvey  v.  Hamilton,  155  HI. 
377.  40  NE  692  [aff  54  111.  A.  &07]; 
Haynes  v.  Oliver,  164  111.  A.  639. 

Ina. — Miller  v.  Stevens,  23  Ind.  A. 
S«5.  55  NE  262. 

Iowa. — Oouge  v,  Hoyt,  187  Iowa 
340,  101  NW  463. 

Ifase.— ones  v.  Bwift,  170  Haaa. 
4«1,  49  NE  737. 

Mich. — Harsrer  v.  Wateon,  176 
Mich.  192.  142  NW  362;  Ebert  v.  Wil- 
cox 166  Mich.  69,  lis  NW  735. 

'  N.  Y. — Scott  v.  Woolsey,  20  App. 
I>iv.  641,  47  NYS  320:  Shope  v.  Camp- 
bell, 1  Silv.  Sup.  374,  6  NYS  346: 
Van  Varlck  v.  Suburban  Inv.  Co.,  76 
Misc.  693.  136  NYS  299. 

Tqx. — Henderson  v.  Gilbert,  (Ctv. 
A->  171  BW  804;  Bowruui  t.  South- 
western lAnd  Co..  (Civ.  A.)  107  SW 
685, 

W.  Va.— -Huglll  V.  Weekley,  64  W. 
Va.  210,  61  as  860.  16  LRANS  1262. 

Wis. — De  Wolf  V.  Wisconsin  Lakes 
Ice,  etc.,  Co.,  141  Wis.  239.  124  NW 
897. 

B.  C. — Rowlands  v.  Langley,  16  B. 

C.  72. 

Ont. — Chapman  v.  Mc Whinner,  4 
OntWN  417,  23  OntWR  884  [varied  as 
to  amount  of  compensation  9  DomLR 
S72,  4  OntWN  699,  24  OntWB  189]. 

[a]  *Tlw  UBlTeTSal  role  is  that, 
unless  limited  by  express  provisions 
of  the  contract,  a  broker  is  entitled 
to  his  compensation  when  he  has 
done  all  hfs  contract  required  of 
him."  Huglll  V.  Weekley,  64  W.  Va. 
XIO,  213,  61  8£  860,  15  LRANS  1262 
tclt  Cyc]. 

[b]  Trevor  h«lA  to  be  a  rsneral 
oae,  entitling  the  broker  to  his  com- 
mission Irrespective  of  the  price  ac- 
tually obtained  and  accepted  by  de- 
fendant. Prlndle  v.  Allen,  164  Mich. 
B63,  129  NW  69S. 

[cl  Where  a  bcoker  undertakes  to 
obtain  options  on  certain  properties 
for  another  party.  It  Is  not  necessary 
that  there  snould  be  an  actual  pur- 
chase of  the  properties  under  the  op- 
tions before  the  compensation  Is 
earned.  Worthlngrton  v,  McGarry,  149 
Ala.  261^2  S  988. 

[d]  Where  a  broker  anees  to  pro- 
oure  a:  building  loan  oonmwt  for  an- 
other, If  the  contract  procured  by 
him  Is  in  accordance  with  the  memr 
orandum  between  himself  and  his 
principal  as  to  its  terms,  the  prin- 
cipal cannot  object  that  it  ts  unrea- 
sonable and  unconscionable.  Dutcher 
V.  Empire  League,  129  App.  Dlv.  716. 
113  NYS  1083. 

13.  Godfrey  v.  Wisner,  169  Cal.  667. 
147  P  952  (holding  that,  where  de- 


fendant agreed  to  pay  plalntttr  a  stip- 
ulated commission  for  his  aid  in  sell- 
ing land  and  plaintiff  at  defendant's 
direction  assisted  in  making  a  sale, 
plaintiff  Is  entitled  to  his  oommlsslon 
regardless  of  the  value  of  his  serv- 
ices); Schwartse  v.  Yearly,  81  Ud. 
270;  Van  Lien  v.  Byrnes,  1  Hin.  (N. 
Y.)  133;  Longstreth  v.  Long,  6  Phlla. 
(Pa.)  179  (holding  that,  where  a 
broker  is  employed  under  a  special 
contract  and  performs  the  duty  for 
which  he  wad  engaged,  he  Is  entitled 
to  comnensatlon,  althouirh  no  actual 
and  valid  sale  was  effected). 

14.  U.  S.— Walker  Mfg.  Co.  v. 
Knox,  186  Fed.  834.  69  CCA  160. 

Cal.— Sill  V.  Ceschl,  167  Cal.  698, 
140  P  949. 

Colo. — Walsh  V.  Hastings,  20  Colo. 
243,  38  P  824:  Paulsen  v.  Rourke,  26 
Colo.  A.  488,  146  P  711  (holding  that 
the  procuring  of  a  purchaser  who 
agreed  to  pay  a  greater  proportion  of 
the  price  In  cash  than  required  by  the 
brokerage  contract  Is  sumclent  to  en- 
title the  broker  to  his  commission). 

Ida. — Wood  v.  Broderson,  12  Ida. 
190,  86  P  490. 

111.— Qllmore  v.  Bailey.  108  111.  A. 
245. 

Ind. — Storer  v.  Markley,  184  Ind. 

636,  73  NE  1081. 

Kan. — Stephens  v.  Scott,  48  XCan. 
286.  28  P  556:  Dreisback  v.  Kolllns, 
89  Kan.  268,  18  P  187. 

Ky. — Haag  v.  Reichert,  142  Ky.  298, 
134  SW  191  (holding  that  the  rights 
of  an  agent  or  his  assignee  to  com- 
pensation for  a  sale  of  land  are  fixed 
when  the  sale  has  been  made,  and  tbe 

Eayment  of  the  compensation  cannot 
e  postponed  by  any  agreement  be- 
tween the  principal  and  a  third  per- 
son to  which  .the  agent  Is  not  a 
party). 

Mass. — Bartow  v.  Parsons  Pulp, 
etc..  Co.,  208  Mass.  232.  94  NS  812. 

Mich.— Cross  v.  Day,  173  Ulch.  S63: 
139  NW  272. 

Mo. — Murphy  v.  KnlghtS  of  Colum- 
bus Bldg.  Co.,  165  Mo.  A.  649,  185  SW 
446  (broker  to  find  suitable  jiroperty 
for  purchaser);  Locke  v.  Clriswola. 
96  Mo.  A.  527,  70  SW  400;  Pollard  v. 
Banks,  67  Mo,  A.  187. 

N.  J. — Semkln  v.  Hollander,  82  N. 
J.  L.  485,  81  A  980;  Crowley  Co.  v. 
Myers.  69  N.  J.  L.  24S.  56  A  306. 

N.  Y. — Brundage  v.  MoCormlck,  69 
Hun  65.  28  NTS3I8;  Schults  v.  Grif- 
fin, 8  NYS  382. 

Or. — Thompson  v.  Sargent,  86  Or. 
884,  134  P  7. 

Pa. — McCaffrey  v-  Page,  »  Pa. 
Super.  400. 

Eng.— Lara  v.  Hill.  15  C.  B.  N.  S. 
45.  109  BCL  46,  143  Reprint  699. 

B.  C. — Tucker  v.  Maasey.  18  B.  C. 
260.  11  DomLR  809.  24  WestLR  296. 

See  also  Infra  I  86.- 

[a]  niere  am  at  leaak  ttaree  Otter^ 
eat  authoOa  for  earning  a  eoaaaals- 
■loa  under  an  agency  contract  for 
the  sale  of  real  estate:  (1)  By  effect- 
ing a  binding  contract  of  sale  under 
authority  to  the  broker  to  make  the 
contract  for  the  principal  (HoDer- 
mott  v.  Mahoney,  139  Iowa  892.  116 
NW  82,  116  NW  788  [aff  106  NW 
925].  See  also  infra  !S  86,  96),  (2) 
by  producing  a  purchaser  to  whom  a 
sale  Is  In  fact  made  (McDermott 
Mahoney.  supra.  See  also  Infra  t!  36, 
87) ;  and  (3)  by  producing  a  pur- 
chaser ready,  willing,  and  able  to  buy 
on  terms  specified  in  the  contract  of 
employment  (McDermott  v.  Mahoney, 
supra.    See  also  infra  !9  87,  88). 

[b]  "There  Is  a  marked  differenoe 


between  a  contract  by  a  broker  to 
furnish  a  purchaser  to  hia  principal, 
and  a  contraot  to  effect  a  imrciiaae 
or  sale.  In  the  first  Instance  the 
broker  haa  earned  his  commlscion 
when  he  has  Introdueed  and  hrouRbt 
together  the  principal  and  the  ure- 

Soaed  purchaser,  between  whom  a 
eal  is  perfected,  and  In  the  mcond 
Instance  it  is  the  duty  of  the  b'^ker 
to  perfect  a  sale  upon  the  prescribed 
terms  submitted  to  him  by  the  prm- 
clpal,  before  he  is  entitled  to  his 
eommlMlon."  Milter  v.  Stevens.  23 
Ind.  A.  866,  66  NE  262.  264. 

[c]  The  BUM  faet  that  ttim  broiter 
need  no  persnasloa  to  induce  one  to 
purchase  the  property  does  not  defeat 
a  recovery  of  commissions  for  effect- 
ing a  sale.  Larson  v.  Thoma.  143 
Iowa  338,  121  NW  1069. 

[dl  snbstantial  oompUaaee  with 
the  terms  of  a  contract  authorizing 
the  sale  of  realty  will  entitle  an 
agent  to  commissions.  Meyers  v.  Kil- 
gen.  177  Mo.  A.  724.  160  SW  569. 

IB.  Courtney  v.  Rhodes,  1*8  App. 
Div.  799,  133  NYS  368  (where  the 
broker  who  had  found  a  purchaiwr 
and  shown  the  property  to  him  tailed 
to  assert  his  claim  until  after  the 
contract  for  sale  was  made  the 
principal  and  other  brokers  recog- 
nized as  the  persons  entitled  to  the 
commissions).  See  generally  supra 
1  48. 

[a]  Belay  on  the  part  of  a  broker 
la  presenting  to  r*oelvers  his  claim 
for  oonunlsuons  on  a  sale  effecied 
by  him,  to  which  he  wa.»  entitled  un- 
der a  contract,  haa  been  held  under 
the  facts  shown  not  to  have  oper- 
ated as  a  waiver  of  such  claim.  Co- 
lonial Trust  Co.  V.  Pacific  Packing, 
etc..  Co^  168  Fed.  277,  86  CCA  639 
[rev  142  Fed.  298]. 

[b]  Waiver  of  rlgbt  to  ecnunts- 
slon. — (1)  A  broker  who  has  pro- 
cured a  purchaser  for  real  estate  on 
the  terms  given  by  his  employer 
waives  no  rights  by  accompaitytns 
the  vendor  to  the  place  where  tbe 
contract  of  sale  was  to  be  closed  and 
being  present  at  the  presentation  for 
signature  of  a  contract  containing  a 
forfeiture  clause,  he  having  previ- 
ously objected  to  the  insertion  of 
such  a  clause,  and  the  purchaser  re- 
fusing to  accede  thereto.  Beebe  v. 
Ranger,  36  N.  Y..  Super.  452.  (2)  If 
a  broker  has  become  entitled  to  a 
commission  under  his  contract  of  i-m- 
ployment.  a  subsequent  agreement  by 
him  to  wait  for  his  commission  until 
the  happening  of  a  certain  event  does 
not  bind  him,  where  there  Is  bo  con- 
sideration therefor.  Fitch  v.  Cun- 
ningham, 27  IfYWklyDIg  198. 

la.  Ooin  v.  Hess.  102  ^owa  lie.  71 
NW  218;  Berry  v.  Tweed,  93  Iowa 
2Sl6.  61  NW  868;  Sawyer  v.  Bowman. 
81  Iowa  717.  69  NW  87. 

[a]  Verme  satlsfaeterr  to  pris- 
alpsl>-(l)  If  a  broker  agrees  to  find 
a  purchaser  on  terms  "satisfactory 
to  the  principal,  he  Is  not  entitled  to 
a  commission  unless  a  sale  is  ac- 
tually effected.  Greene  v.  Owlnns,  41 
SW  284.  19  KyL  580iReade  v.  HMh. 
147  Mich.  41.  110  NW  ISO;  WeibW 
V.  Cook.  77  App.  TMv.  887.  78  NTS 
1029;  Forrester  v.  Brice.  6  Misc.  301 
26  NYS  799.  (2)  It  has  been  held, 
however,  under  an  agreement  to  pay 
a  commission  for  negotiating  a 
"satisfactory  lease."  that  the  lessor 
cannot  arbitrarily  refuse  to  accept  a 
lease  negotiated  and  thereby  defeat 
a  claim  for  Commission.    Mullally  v. 


For  later  eaMS,  deveSopmeats  and  ehanges  In  the  law  see  cumulative  Annotations,  same  title.  m«9  and  noteJiumber. 
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86]  b.  ConVMiMi  of  Negotifttioiifl— (1)  Oen- 
<nl  BoIm.  a  eommianon  ordinarily  beoomcs 
able  on  completion  of  the  tranaaetion  vhi<$b'^e 
brewer  was  employed  to  negotiate,"  unleu  than  is 
a  stipulation  in  the  contract  of  employment  to  tbe 
contrary.^^  If  by  the  contract  of  employment  the 
broker  is  merely  to  find  a  customer  who'  is  able, 
Ksdy,  and  willing  to  enter  into  a  transaction  with 


Ureenwood,  1ST  Uo.  Ill,  29  SW  1001, 

13  AmSR  613. 

H«e  aUo  ContracU  [»  Cyo  618]. 

{bl  WbM*  tte  ooBtoaot  Ooai  MM 
mntioB  «h«  uxmm  of  Ml*  (1>  terma 
aatiafactory  to  the  principal  will  b« 
implied.  Alexander  v.  Smltti.  18U  Ala. 
m.  531.  61  S  68  tQUOt  Cyol:  Falr- 
oliild  V.  Cunninsham.  84  Minn.  Ml. 
8S  NW  15;  HontKomery  v.  Kalcker- 
backw.  27  App.  Dlv.  117,  60  NYS  IM. 
12)  Where  a.  broker  Is  employed  to 
procure  a  purchaser  at  &  prtce  satla- 
factory  to  the  owner,  the  acceptance 
by  tb«  owner  of  an  offer  procured  by 
the  broker  t«  oonoluslve  that  such 
offer  is  ntUsfactory.  Honk«  BanUna. 
«tc,  Co.  V.  Baura.  8B  Conn.  ISl.  ii  A 
S70. 

IT.  U.  S. — Langdon  v.  Taylor,  180 
Fed.  385,  103  CCA  631. 

Kan. — L,ockwood  v.  Halaey,  41  Kan. 
166.  21  P  98. 

Uinn. — Goodspeed  v.  Miller,  »S 
Minn.  467,  108  NW  817  (elCectinK  one 
of  the  contemplated  trades  under  a 
divisible  contract). 

N.  Y. — Farjeon  v.  Indian  Terr. 
Ilium,  on  Co.,  180  Ny8  298  [rev  on 
other  grounds  148  App.  Dlv.  23,  ISO 
NTS  633];  Hapgoods  v.  L.yncb,  107 
NYS  20. 

Or. — Scott  V.  MerrlU,  74  Or.  SOS, 
571.  146  P  99  [quot  Cyc]. 

S.  D.— Share  v.  Coata.  »  B.  D.  60i, 
144  NW  126. 

See  also  supra  S  85. 

[a]  BtooklnokarR, — (1)  Where  a 
broker  has  bought  stock  for  a  cus- 
tomer, and  either  he  or  his  agents 
have  It  In  their  possession,  so  that 
It  can  be  delivered  to  the  customer 
on  bis  paying  what  Is  owing  thereon, 
the  broker  Is  entitled  to  be  paid  the 
price  of  the  stock  and  hta  oommls- 
aloa.  althoui^  It  was  not  separated 
from  other  stock  In  his  possession 
or  designated  aa  belonging  to  such 
customer.    Worthlngton  t.  Tormey, 

14  Hd.  182.  (X)  Under  a  brokers 
contract  for  a  percentage  of  stocks 
and  holdlnga  acquired  by  defendant, 
the  right  to  such  percentage  droenda 
on  defendant's  acquisition  or  the 
stock,  and  merely  that  defendant  has 
a  right  thereto  does  not  entitle  him 
to  the  percentage.  Bodgers  v.  Mc- 
Loughlln,  167  App.  Dlv.  981  mem,  151 
XTS  999. 

18.  Ga. — Rountree  v.  Cralgmlles, 
1!  Ga.  A.  237,  77  SB  IS. 

Iowa.— Sanderson  v,  Tlnkham 
Smoke-consumer  Co.,  83  Iowa  446, 
4!  NW  1034. 

N.  T.— Hart  v.  L.  D.  Garrett  Co., 

55  App.  Dlv.  146,  87  NYS  674  (where 
a  suDagent's  right  to  compensation 
«ras  hel4  not  to  attach  until  the 
broker's  receipt  of  commissions  was 
no  longer  contingent):  Frye  v. 
Schwara,  87  App.  Dlv.  611,  »i  NYS 
1070, 

Pa. — Hlllman  y.  Joseph,  9  Fa.. 
Super.  1. 

Tex. — Pryor  v.  Jolly,  91  Tex.  86, 
40  SW  969  [rev  (Civ.  A.)  39  SW 
1019]. 

Eng.— Alder  v.  Boyle.  4  C.  B.  635, 

56  ECI.  635,  136  Reprint  667. 

10.  Ala.— Handley  v.  Shaffer.  177 
Ala.  S36.  661,  59  S  286  [cit  Cyc]. 

Iowa. — Beamer  v.  Stuber,  164  Iowa 
30»,  146  NW  936;  Rounds  v.  Alee, 
lis  Iowa  S4S.  89  NW  1098. 

Kan. — Beongher  v.  Clark.  81  Kan. 
»0  106  P  89.  27  LRANS  198;  Staley 
T.  Hunord,  78  Kan.  686,  86  P  76S. 
,  La. — Roberta  v.  Tbomaa,  t  La.  A. 
<Orleans>  210. 

,  Mich.— Blakealee  Paabody,  180 
Ulch.  408.  147  NW  K70. 

lilnn^Faet  t.  Sherwood,  47  Minn. 
a47,MNWt41;  RothaehlUlT.  Burrltt, 


47  Hlnn.  28,  49  I^W  893. 

Mo. — Morgan  v.  Keller,  194  Uo. 
663.  03  8W  76 ;  (3oldsberry  v,  Thomas, 
178  Mo.  A.  834,  166  SW  1179;  Noon- 
ing V.  Miller.  178  Mo.  A.  297,  166  SW 
1119;  Blgham  v.  LlnvlUe,  170  Mo.  A. 
3S4,  IBS  BW  718. 

Nebr. — Johnson  v.  Hay  ward,  74 
Nebr.  167,  103  NW  1068.  107  NW  884, 
6*LRAN8  112,  12  AnnCaa  800. 

N.  Y.— Biker  v.  Post.  126  App.  Dlv. 
607,  110  NYS  79;  Van  Orden  v.  Mor- 
ris, 18  Misc.  679,  82  NYS  473:  Moses 
V.  Helmke,  18  Misc.  8S7.  41  NYS  667. 

Okl. — Yoder  v.  Randol,  16  Okl. 
308.  88  P  637,  8  LRANS  676  and  note. 

8.  D.— Tilden  v.  Smith.  24  S.  D. 
676.  681,  124  NW  841  [dt  Cyc]. 

Can. — Mackenzie  v.  Champion,  12 
Can.  S.  C.  649. 

N.  W.  Terr. — Boylo  v.  OraBSlok,  6 
Terr.  I,.  232. 

Que. — Glrourard  v.  Beaudoln,  46 
Que.  Super.  67. 

See  also  Intra  i  87. 
30.    Ala. — Blngnam    v.  Davidson. 
141  Ala.  661.  87  8  788. 

Cal.^ — Coward  v.  Clanton,  122  Cal. 
461,  E^5  P  147;  Qultzow  v.  Perrin.  120 
Cart.  255,  62  P  633. 

Pla. — Sullivan  v.  Brown,  67  Fla. 
133,  64  S  456. 

Ga. — Georgia  Iron,  etc.,  Co.  v. 
Rogers,  12  Ga.  A.  429,  77  SQ  218: 
Harvil  V.  Wilson,  11  Ga.  A.  166,  74 
SB  845. 

Ida. — Phillips  V.  Brown,  21  Ida.  62, 
120  P  454. 

111.— Fox  v.  Ryan,  240  111.  391,  88 
NB  974;  Marks  v.  Schulse.  17?  111. 
A.  638;  Russell  v.  Hurd,  113  111.  A. 
63;  Lang  V.  Hall,  67  111.  A.  134. 

Ind. — -Provident  Trust  Co.  v.  Dar- 
rough,  168  Ind.  29,  78  NB  1080;  Storer 
V.  Markley,  164  Ind.  636,  73  NB  1081; 
Waddle  V.  Smith,  68  Znd.  A.  687,  108 
NB  637. 

Iowa.— Ketcham  v.  Azelaon,  160 
Iowa  466.  142  NW  82:  Nagl  v.  Small, 
169  Iowa  S8T,  890,  ItS  NW  849  folt 
Cyc];  McDermott  v.  Hahoney,  189 
lowa  t»2,  lis  NW  it.  116  NW  788, 
lOfl  NW  926. 

Kan. — Ingalls  t.  Smith,  98  Kan. 
814.  145  P  846:  Hutton  v.  Stewart.  90 
Kan.  602,  136  P  681;  Long  v.  Thomp- 
son, 73  Kan.  76,  84  P  562. 

Me. — Veaxle  v.  Parker.  72  Me.  443. 

Mass. — Johnson  v.  Holland,  211 
Mass.  363,  97  NB  756;  Rloe  v.  Mayo, 
107  Mass.  660  (holding  that  the  word 
"sale'  as  used  In  an  agreement  to 
pay  a  broker  on  sale  of  the  estate, 
applies  to  a  written  contract  for  the 
purchase  of  an  estate,  binding  both 
vendor  and  purchaser,  although  a 
formal  deed  has  not  been  executed). 

Mich. — Harger  v.  Watson,  176 
Mich.  192,  142  NW  352:  Whltaker  v. 
Bngle,  111  Mich.  206,  69  NW  493. 

Minn. — Meyer  v,  Keating  Land, 
etc..  Co.,  126  Minn.  409,  148  NW  462. 
Annahil  v.  Traverse  Land  Co.,  108 
Minn.  37,  121  NW  233;  Francis  "v. 
Baker,  46  Minn.  83.  47  NW  462. 

Mlsa — Hancock  v.  Dodge,  85  Miss. 
228,  37  8  711. 

Mo.— Knisely  v.  Leathe,  178  SW 
463;  Knisely  v.  Leathe,  266  Mo.  841, 
166  SW  257;  Duncan  v.  Turner,  171 
Mo.  A.  661.  154  SW  816:  Lombard  v. 
Sills.  170  Mo.  A.  655,  167  SW  93.  94 
[clt  Cyc];  Chlpley  v.  Leathe,  60  Mo. 
A.  15;  Lemon  v.  Lloyd,  46  Mo.  A.  462. 

N.  M.— Kelnath  v.  Beed.  18  N.  M. 
358,  137  P  841. 

N.  Y. — Slocum  V.  Ostrander.  141 
App.  Dlv.  880,  128  NTS  219  [aff  20fr 
nT  Y.  617  mem,  08  NB  1111  mam]; 
Brown  v.  Oraaaman.  68  App.  DIt.  640, 
68  NTS  118«:  Allan  v.  James.  7  Daly 
IS:  Slmonaon  y.  Klaalck.  4  Daly  148; 
Rohkohl  V.  flvsanian,  SI  Miao.  ,S4S, 


the  prinoipal  on  the  terms  prescribed  by  him,  the 
broker  is  entitled  to  eompensati(m  on  performing' 
that  serriee,  whether  or  not  the  prinoipal  completes 
the  transaetion.^'  Thus  a  brokeir  employed  to  find 
a  purchaser  or  a  vendor  or  to  exchange  lands  ordi- 
narily becomes  entitled  to  a  eommission  on  the 
execution  of  a  contract  of  purchase  or  sale  or 
exchange,^  although  without  any  fault  on  the  part 


113  NYS  586;  Levy  v.  RuS,  3  Misc. 
147,  22  NYS  744.'S0  AbbliCaa  2»1 
[atf  4  Misc.  180.  23  NTS  1008];  Weiss 
V.  Weiss.  164  NYS  202;  Brink  v. 
Goodelle.  1S8  NYS  1036:  Kutyn  v. 
Sandrovlta,  IS8  NYS  369  (holding 
that,  where  an  owner  agreed  to  pay 
a  broker  a  specifled  sum  for  selling 
his  business,  and  the  broker  pro- 
duced a  purchaser  ready  and  willing 
to  buy  on  terms  agreed  on  with  the 
owner,  evidenced  by  a  written  agree- 
ment, signed  by  them,  constituting 
a  complete  contract  of  purchase  and 
leaving  only  the  delivery  of  a  bill 
of  sale  at  a  subsequent  date,  the 
broker  had  earned  his  compensation): 
Hodgkins  V.  Mead,  8  NYS  864  Eaft 
130  N.  Y.  676  mem.  29  NB  1035  mem]. 

Oh. — Pfans  v.  Hamburg.  83  Oh.  St. 
1,  91  NB  863,  29  LRANS  633. 

Pa. — Lindsay  v.  Carbon  Steel  Co., 
195  Pa.  120,  45  A  683;  Irons  v.  Snyder, 
49  Pa.  Super.  522;  Burohfleld  V.  Qrlf- 
flth.  10  Pa.  Super.  618. 

S.  D. — Minder,  etc.  Land  Co. 
Brustuen,  31  8.  D.  211.  140  NW  251; 
Lund  T.  Bapp,  2S  S.  D.  489,  127  NW 
648. 

Tenn. — ^Parker  Walker,  86  Tenn. 
686,  8  BW  891. 

Tex. — Williams  v.  Phelps,  (Civ.  A.) 
171  8W  1100;  Newton  v.  Dickson.  58 
Tex.  Civ.  A.  429,  116  SW  143;  David- 
son v.  Wills.  (Civ.  A.)  9£  SW  634. 

Wash. — Merritt  v.  American  Cater- 
ing Co.,  71  Waah.  48S^8S  P  1074: 
Qault  V.  Bradahaw,  48  WaA.  884,  OS 
P  634. 

[a]  A  sale  or  exohasg*  (1)  'a 

made,  within  a  broker's  contract  to 
sell  real  estate  for  commissions, 
when  the  broker  has  procured  from 
a  responsible  purchaser,  or  one  ac- 
ceptable to  the  vendor,  a  valid  con- 
tract for  a  sale  or  exchange  on  the 
terms  proposed  by  the  vendor,  or  has 
brought  the  vendor  and  the  pur- 
chaser together,  who  have  in  conse- 
quence thereof  entered  Into  auch  a 
contract,  or  the  purchaser,  able, 
ready,  and  willing  to  buy  on  the 
terms  of  the  vendor,  offers  so  to  do. 
Shepherd-Teague  Co.  v.  Hermann,  12 
Cal.  A.  894.  107  P  628;  Ramaey  v. 
West  Texas  Bank,  etc.,  Co.,  (Tex. 
Civ.  A.)  166  8W  661;  anfflth  v.  Brad- 
ford, (Tex.  Civ.  A.)  188  SW  1072; 
LoomlB  V.  Broaddua,  (Tex.  Civ.  A.) 
184  8W  743  (holding  that,  where  a 
broker  employed  to  procure  a  pur- 
chaser procured  one  who  made  a  con- 
tract with  the  owner,  the  right  of  the 
broker  to  commissions  was  unaffected 
by  any  construction  of  the  contract  . 
between  the  owner  and  the  purchaser 
or  by  the  fact  that  an  enforcement 
against  the  owner  would  be  inequi- 
table because  of  a  mutual  mistake  aa 
to  the  number  of  acres  forming  the 
subject  of  the  contract  of  sale).  (2) 
"But,  when  the  contract  is  such  a  one 
as  calls  for  a  forfeiture  of  the  earnest 
money  only  In  case  of  default,  the 
commission  IS  not  earned  until  the 
sale  Is  consummated."  Ramsey  v. 
West  Texas  Bank,  etc.,  Co.,  (Tex. 
Civ.  A.)  165  SW  661.  662.  (3)  There 
Is  no  difference  between  a  sale  and 
an  exchange  In  determining  whether 
a  real  estate  agent  la  entitled  to  a 
commission.  Cook  t.  Oordon,  68  Or. 
567,  137  P  782. 

[b]  As  »  gwaaral  ml*  tb»  aBtlva 
dmr,  and  also  the  limit  of  authority 
of  a  broker  employed  to  aaalat  In 
the  aale  of  property,  la  to  find  and 
to  Introduce  or  report  to  hla  prinoi- 
pal a  person  who  la  willing  and  able 
to  purchase  the  property  at  the  price 
and  on  the  terma  which  Jtlu  principal 
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o£  the  broker  the  oontraet  is  never  carried  out,'* 
unless  there  is  a  stipulation,  express  or  implied, 
iPftkiTig  his  right  to  eompensation  depend  on  the 


may  of  coiirso  b«  abriteed  or  ex- 
tonded  In  accordance  with  the  par- 
tteular  contract  of  employment,  and 
to  aucA  oontraot,  In  controveralea  aa 
to  tbe  rlsht  to  compensation,  refer- 
ence must  be  bad  for  guidance  in 
determining  whether  or  not  the 
broker  has  performed  his  full  duty 
toward  his  principal  and  accom- 
plished all  he  undertook  to  do.  Yoder 
V.  Randol,  16  Okl.  808,  83  P  637,  3 
LRANS  (76  and  note.  See  also  Infra 
t  87. 

[c]  XHatlnotlou. — "Thoush  much 
alike  in  some  respecta,  there  are 
important  diatlnctlona  between  a. 
broker's  undertaking  to  negotiate  or 
effect  a  sale  and  one  to  merely  And 
a  purchaser,  althoug:h  they  are  often 
dealt  with  by  courts  as  being  Identi- 
cal In  nature  and  results.  The  fail- 
ure to  properly  distinguish  between 
these  two  differing  classes  of  con- 
tracts, and  the  attempt  to  apply  to 
one  class  all  of  the  principles  which 
regulate  the  other,  have  produced 
many  of  the  Inconsistencies  and  much 
of  the  confusion  with  which  the  re- 
ported  cases  on  this  subject  seem  to 
abound."  Handley  v.  Shaffer,  177 
Ala.  ftie,  663,  69  8  286. 

[d]  muBforoeabla  ooatraet. — A 
contract  secured  by  a  broker  with  a 
purchaser  which  cannot  be  enforced 
by  the  seller  does  not  entitle  the 
broker  to  comralsslon.  Oswald 
Realty  Co.  v.  Broussard,  (Tex.  Civ. 
A.)  IfiS  aw  1K3.  . 

[e]  Sxeoutlott  aatt  CeUrarr  of 
eoutiaet/— <1}  Where  a  memorandum 
la  made  by  an  owner  of  real  estate^ 
specifying  the  terms  and  conditions 
on  which  It  .would  be  sold  and  de- 
livered to  an  Intending  purchaser 
but  not  signed  by  him,  the  question 
whether  the  parties  Intend  the  writ- 
ing to  'be  a  contract  between  them 
is  one  of  fact,  and  a  mere  delivery 
thereof  Is  not  conclusive  that  the 
parties  Intend  It  to  be  the  final  con- 
tract between  them,  so  as  to  entitle 
a  broker  negotiating  the  sale  to  his 
commission,  the  customer  having  re- 
used to  complete  tbe  purchase. 
Rutherford  v.  Selover,  87  Minn.  *9B, 
9*2  NW  413.  (2)  Where,  however,  a 
contract  is  signed  by  purchaser  and 
vendor  which  contains  stipulations 
by  eaclt  in  favor  of  tbe  other  of 
nearly  equal  value,  the  broker  who 
brought  them  together  Is  the  proper 
custodian  thereof.  In  the  absence  of 
other  arrangement;  and  a  delivery  to 
him  by  each  after  signing  amounts 
to  a  delivery  to  the  other  so  as  to 
entitle  the  broker  to  his  commission 
for  finding  a  purchaser.  Greene  v. 
Holllngshead.  40  111.  A.  1»5. 

[f]  Anthorlty  to  make  oontzaet,— 
If  the  contract  Is  executed  by  the 
owner's  agent,  the  broker  must  prove 
the  agent's  authority  to  make  It. 
Stlnde  V.  Scharff,  36  Mo.  A.  IS. 

.  [g]  Bvldenoe  of  oontraet. — ^The 
contract  of  sale  may  be  established 
by  circumstantial  evidence.  Chapln 
V.  Bridges,  -116  Mass.  lOS. 

[h]  lateratloa  of  «ontraet,~If. 
after  a  contract  of  sale  Is  signed  by 
the  vendor,  the  purchaser  materially 
aJters  it  and  then  signs  it,  and  the 
vendor  refuses  to  relxecute  It,  the 
broker  fs  not  entitled  to  a  commis- 
sion. Bruce  v.  Hurlbutt,  47  App.  Dlv. 
163,  62  NTS  217. 

[I]  Vnoertalatjr  of  oontraet. — If 
the  minds  of  the  vendor  and  the  pur- 
chaser have  met  on  a  contract  to  sell 
real  estate,  the  broker  is  entitled  to 
his  commission,  notwithstanding  any 
vagueness  In  the  terms  of  the  agree- 
ment. PoUnshee  v.  Sawyer.  16  Misc. 
293.  3fi  NTS  405  [aff  8  Misc.  370,  28 
NTS  698];  Schultz  v.  Grlffln,  8  NTSt 
332.  See  however  Montgomery  v. 
Knickerbacker,  27  App  Dfv.  117,  BO 
NTS  128  (where  a  real  estate  broker, 
employed  to  hcII  property,  procured 
from    a    proHpe<TtIve    purchaser  the 


following  slgnid  memorandum :  "I 
authorize  Mr.  Montgomery  [the  bro- 
ker] to  offer  $220,000  for  Mr.  Knlck- 
backer'a  [the  principal]  house,  oor. 
64th  St.  &  6th  av."  It  was  held  tt<at 
this  was  at  most  a  mora  provisional 
proposition,  leaving  open  eawntlal 
details,  and  was  too  vague  and  un- 
certain to  form  the  basis  of  an  ac- 
tion). 

ISi  Tailaaea  MwaoK  ooxfcrMft 
ana  toofeMn  iBSbciMttoas^Where  a 

broker  is  employed  to  aeAl  land,  part 
of  the  price  to  be  paid  by  the  puri 
chaser's  assuming  a  mortgage  held 
by  a  certain  bank,  the  fact  that  a 
contract  procured  by  the  broker  re- 
cites that  the  mortgage  is  held  by 
another  bank  la  not  such  a  variance 
as  to  release  the  owner  from  his  ob- 
ligation to  pay  the  broker  a  commis- 
sion. Schultz  V.  Orlffin,  6  Misc.  499, 
26  NTS  713. 

[k]  rraud  and  mlstake^d)  A 
real  estate  broker  who  produces  one 
ready  and  willing  to  purchase,  but 
able  so  to  do  only  by  perpetrating 
a  fraud  on  a  third  person.  Is  not  en- 
titled to  a  commission,  although  an 
executory  contract  of  sale  is  entered 
Into  between  his  principal  and  the 
proposed  purchaser,  where  the  prin- 
cipal refuses  to  consummate  the  con- 
tract because  of  the  proposed  fraud. 
ZIttle  V.  Schlesinger,  46  Nebr.  244, 
65  NW  892.  (2)  Bo,  where  an  order 
for  goods  given  by  a  broker  •  was 
accepted  by  the  seller  In  the  mlfe- 
taken  belief  that  the  broker  was  pur- 
chasing for  himself,  the  seller  may, 
on  learning  the  facts.  Impose,  as  a 
condition  of  filling  the  order,  that 
the  sale  aitall  be  approved  by  a  third 
person,  and  the  broker  cannot  re- 
cover a  commission  on  the  sale  un- 
less the  condition  Is  performed. 
White  V.  Molloy,  9  App.  tilv.  101.  41 
NTS  U«.  (I)  And,  where  a  broker 
Is  instructed  by  his  principal  to 
ascertain  the  actual  rentals  of  a 
property  sought  In  exchange,  and 
the  agent  procures,  although  believ- 
ing It  to  he  true,  an  erroneous  state- 
ment thereof  which  the  principal 
relies  on,  and  he  contracts  to  ex- 
change the  property,  but  rescinds 
the  contract  after  learning  the  facts, 
the  broker  is  not  entitled  to  compen- 
sation, Marcus  v.  Bloomlngdale,  63 
App.  Dlv.  227.  71  NTS  374. 
.  (11  A  raoelpt  for  a  small  payment 
on  the  purchase  of  a  business  is  not 
a  contract  obligating  the  seller  to 
pay  brokerage  fees,  although  the 
purchaser  does  not  perform.  Ruth 
V.  Nelhelser,  162  NTS  998. 

ai.  Ala. — Blnrham  v.  Davidson, 
141  Ala.  661,  17  §  738. 

Ark. — Pinkerton  v,  Hudson,  87'Ark. 
606.  118  SW  a5. 

Cal. — Jauman  v.  MeCuslck,  166  Cal. 
617.  187  P  254. 

111. — Regelln  v.  Conran,  184  111.  A. 
670;  Easter  v.  Newbury,  170  111.  A. 
494 ;  Jenkins  v.  Holllngsworth,  8S 
III.  A.  139;  Off  V.  J.  a  Indsrrteden 
Co..  74  111.  A.  lOB. 

Iowa. — Plynn  v.  Jordal,  184  Iowa 
457.  100  NW  826. 

N.  T, — filocnm  v.  Ostrander,  141 
Aim.  Dlv.  880.  121  NTS  219  [aft 
20K  N.  T.  ni  mem,  98  NB  UIB 
mem];  Bach  v,  Bhnmerick.  36  N.  T. 
Super.  648;  I^ulsen  v.  Dallett,  2  Daly 
40 :  Follnsbee  v.  Sawyer.  1 6  Misc. 
29S,  86  NTS  406  [aff  8  Hlsc.  870.  28 
NTS  688];  Brown  v.  Helmuth.  2  Misc. 
666,  21  NTS  616;  Donohue  v.  Flana- 
gan, 9  NTS  273. 

Pa. — Moore's  Est..  9  Pa.  676  (hold- 
ing that  a  broker  Is  entitled  to  a 
commission  when  a  purchaser  was 
obtained  through  his  agency,  the 
agreement  for  sale  and  purchase  be- 
ing complete,  and  only  prevented 
from  consummation  by  litigation  in- 
stituted by  third  persons). 

[al  "Wlwa  ths  osnwt  aooetta  a 
pnronaw  proposed  by  the  agent. 


pe^rmsnee  of  the  dontraet  or  the  hsf^wning  of 
soqie  (^her  event." 
^nsnmiuticm     tnuuactloiL  In  many  eaaes  the 


and  mtara  Into  a  binding  contract 
with  him,,  the  agent  Is  entitled  to 
his  oommisslon  without  regard  to 
whether  ths  terms  of  such  binding 
contract  are  subsequently  performed 
by  the  purchaser.  Such  a  holding: 
is  not  only  in  accordance  with  the 
weight  of  authority,  but  in  accord- 
ance with  reason.  No  persuasive  con- 
siderations can  be  suggested  for 
converting  the  agent-  who  procures 
a  purchaser  acceptable  to  the  owner. 
Into  a  guarantor  of  the  performance 
by  such  purchaser  of  the  obligations 
of  the  contract.  It  is  quite  com- 
mon to  provide  for  paymenu  to  be 
made  during  a  considerable  term  of 
years  before  the  purchaser  becomes 
entitled  to  a  conveyance,  and  we  see 
no  reason.  In  the  nature  of  things, 
why  the  agent  should  be  required  to 
wait  until  the  subsequent  payments 
have  all  been  made  before  recovering 
the  commission  agreed  upon,  unless 
indeed,  he  Is  bound  by  the  specific 
terms  of  his  contract  to  do  so.  Nagl 
V.  Small,  169  Iowa  387,  292.  138  NW 
849. 

SSeet  of  defaolti  Of  customer 
see  infra  •  106.  Of  principal  see 
infra  H  102-104. 

oa.     U.    S.~Hale   v.    Kumlar,  86 

Fed.  161,  29  CCA  67. 

Ala. — Bruce  v.  Drake,  70  S  271. 

Cal.— McPhall  v.  Buell,  87  C^al.  116. 
25  P  266.  But  see  Smith  v.  Schlele. 
93  Cal.  144,  28  P  867  (holding  that 
a  contract  with  certain  broken 
"solely,  to  sell"  the  principal's  land 
on  a  commission  did  not  make  the 
right  to  the  commission  oontlngeol 
on  the  consummation  of  a  sale). 

Iowa. — Berry  v.  Tweed.  93  Iowa 
296.  «1  NW  868. 

Kan. — Stewart  v.  Fowler,  37  Kan. 
677,  16  P  918. 

Mass. — Bartow  v.  Parsons  Pulp, 
etc.,  Co..  208  Mass.  282,  94  NE  312. 
But  see  Alvord  v.  Cook,  174  Mass. 
120.  64  N&  499  (holding  that  a  broker 
who  procures  an  agreement  for  an 
exchange  Is  entitled  to  a  commission, 
although  the  contract  of  employment 

Erovides  that  the  commission  Is  to 
e  paid  only  when  the  exchange  Is 
carried  Into  effect,  and  the  exchange 
Is  not  effected  where  the  principal 
did  not  attempt  to  enforce  the  agree* 
ment  for  exchange). 

Minn. — Flower  v.  Davidson,  44 
Minn.  46.  46  NW  808. 

Mo. — Knisely  v.  t^eathe.  256.  Mo. 
341.  166  SW  257:  Lombard  v.  Sllla 
170  Mo.  A.  666,  666.  167  SW  93  [cit 
Cyc]. 

Nebr. — Dorrington  v.  Powell.  81 
Nebr.  440,  72  NW  587. 

N.  J. — a.  E.  Crowley  Co.  v.  My««. 
69  N.  J.  L.  245,  66  A  806. 

N.  T. — Hart  v.  L.  D.  Garrett  Co.. 
93  App.  Dlv.  146,  87  NTS  674:  Brown 
V.  Grassman.  fiS  App.  Div.  640.  6S 
NTS  1126;  Hodgklns  v.  Head.  8  NTS 
854  [aff  130  N.  T.  676  mem.  29  NE 
1086  mem]. 

Tenn. — Cobb  v.  Kenner,  (Ch.  A) 
48  SW  277. 

Eng.— Clack  v.  Wood,  9  B.  V. 
276  (where  the  riCht  to  a  cwmmission 
was  made  dependent  on  the  approvil 
of  title  by  the  principal's  ■oltcltar). 

Sask. — Manchester  v.  Brown,  II 
DomLR  148.  26  WestLR  167  (hold- 
ing that  a  real  estate  acent  wbo 
purchases  lands  for  his  principal 
with  a  stipulation  for  oommisslon  on 
such  purcnaae  only  when  the  landi 
shall  he  resold  at  a  profit  either  tir 
the  purchaser  or  the  agent  is  not 
necessarily  disentitled  by  the  lapse 
of  time  to  payment  of  his  commis- 
sion on  the  owner  himself  reselling 
the  same  two  years  later). 

[a]  Time  for  payment  of  eom- 
mission. — An  agreement  by  a  broker 
to  take  his  client's  note  for  his  com- 
mission and  to  wait  for  Its  payment 
until  the  client  sold  the  farm  re- 
ceived in  exchange  was  merely  an 
agreement  to  wait  a  reasonable  lime 
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broker's  risht  to  a  commisBion  depends  on  the  final 
conauinmation  of  the  transaction  which  he  was  em- 
ployed to  negotiate.^"  Thus  a  broker  employed  to 
buy,  sell,  or  exchange  property  may  be  engaged  on 


such  terms  that  he  is  not  entitled  to  compensa- 
tion until  a  eontract  of  purchase,  sale,  or  exchange 
has  been  entered  into,     or  until  the  title  has 


for  th«  sale  of  the  farm,  and  did 
not  make  bis  right  to  commisalonB 
depend  on  Its  sale.  Goldsberry  v. 
Thomas,  178  Mo.  A.  884,  188  SW  1178. 

IS.  U.  S. — Holton  T.  Job  Iron, 
etc.,  Co.,  204  Fed.  847,  128  CCA  288 
(deftl  "put  throuKh,"  as  meaning  to 
carry  or  conduct  to  a  successful 
termination  )  • 

CaL— Smith  v.  Post,  187  Cal.  89, 
lis  P  705  (holding  that  the  owner  of 
Isiid  was  not  llatue  for  commlBSlons, 
where  It  was  not  sold  under  the  con- 
tract, on  the  performance  of  which 
a  broker  was  entitled  to  commis- 
dtma  lrr«spectlve  of  whether  be  be- 
liered  he  was  entitled  to  or  expected 
to  receive  commissions):  lieventrltt 
T.  Cowell,  21  Cal.  A.  897,  800,  182 
P  627  [clt  CycJ:  Stanton  v.  Carna- 
han,  16  Cal.  A.  E27.  118  P  889. 

D.  C. — ^WUley  Stormont,  88  App. 
)99  (holding  that  a  real  estate  broker 
Is  not  entitled  to  an  agreed  commis- 
sion on  a  transaction  or  exchange 
not  completed,  whatever  may  be  ms 
right  to  recover  for  services  actually 
cerformed). 

Ida.-~PhiIlips  T.  Brown,  21  Ida  62, 
120  P  4E4. 

111.— Husak  V.  Maywald.  186  III.  A. 
47»;  Mlgneault  V.  auDther,  171  III. 
A.  311  (lease  or  valid  contract  to  exe- 
cute a  lease). 

Iowa. — Nael  v.  Small,  189  Iowa 
:87,  138  NW  849;  Snyder  v.  FIdler. 
IIS  Iowa  378,  101  NW  130. 

Mass. — Smith  v.  Plant,  216  Mass. 
91.  103  NB  68  (holding  that,  where 
the  owner  of  corporate  stock  and 
patent  rights  employed  another  to 
arrange  meetings  between  him  and 
officers  of  another  company  to  whom 
be  desired  to  make  a  sale,  the  jury 
miefat  infer  that  there  was  an  Im- 
plied condition  that  the  sale  be  made 
in  consequence  of  the  meetings  ar- 
ranged); Munroe  V.  Taylor,  191  Mass. 
4S3.  78  NB  106. 

Hich. — Carr  v.  Manistee  Land,  etc., 
Co.,  179  Mich.  338,  148  NW  202. 

Minn. — Zuel  v.  McCollum,  111  Minn. 
485.  127  NW  178. 

N.  Y.— Williams  v.  Ashner,  152 
App.  Dlv.  447,  187  NTS  276  (holding 
that,  in  an  action  for  broker's  com- 
missions for  furnishing  tenants,  with 
whom  defendant  refused  to  execute 
a  lease,  a  contract  under  seal,  be- 
tween defendant  and  the  brokers, 
that  they  should  not  he  entitled  to 
commissions  unless  the  lease  was  ac- 
tually executed  was  a  bar  to  their 
right  to  commissions);  St.  John  v. 
Tlconderoga  Pulp,  etc.,  Co..  27  App. 
Dlv.  H,  60  NTS  242;  Qrasto  v.  White, 
52  Hun  473,  6  NTS  718,  17  NTClvProc 
46  (holding  that  to  entitle  a  broker 
to  recover  under  a  contract  to  pro- 
cure a  loan  it  is  necessary  to  alleee 
that  the  loan  was  actually  procured; 
securing  an  ofFer  to  loan  is  not  suffi- 
cient); Hardloper  v.  Weaver  Coal, 
etc.,  Co..  45  Misc.  610,  91  NTS  74; 
Fusco  V.  Bullowa,  17  Misc.  673,  40 
NTS  678  <where  a  broker  employed 
to  lease  property  procured  the  pro- 
posed lessee  to  sign  a  paper  reciting 
the  payment  of  money  on  account  of 
a  deposit  to  be  paid  on  the  signing  of 
the  proposed  lease,  but  the  writing 
did  not  contain  any  promise  to  take 
a  lease,  nor  specif  any  terms,  and 
>t  was  held  that  there  was  neither  a 
lease,  nor  an  agreement  for  a  lease, 
and  therefore  the  broker  was  not  en- 
titled to  a  commission). 

Okl.— Hopkins  v.  Settles,  149  P  890. 

Tenn. — Sharpe  v.  Byrns,  1  Tenn. 
Civ.  A,  Its  (consummation  of  lease). 

Tex. — XJgon  v.  Wharton,  (Civ.  A.) 
120  8W  930  (holding  that  a  promise 
by  a  broker  not  to  charge  a  com- 
mission unless  the  sale  Is  consum- 
niated,  although  made  before  the 
delivery  of  the  contract.  Is  supported 
by  a  sufficient  consideration). 

{aj  Ululev  an  appofatawn  as  es- 
ofeum  wis*  afent  and  an  agreement 
to  pay  commlBSlons  on  "sues,"  the 
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agent  fs  not  entitled  to  commissions 
on  executory  contracts,  hut  only  on 
consummated  sales.  Humphries  v. 
Smith,  6  Ga.  A.  340,  63  SB  248. 

34.  U.  S. — Jameson  v.  U.  S.  Farm 
Land  Co.,  208  Fed.  889.  124  CCA  649, 
210  Fed.  885,  127  CCA  495;  Watson 
v.  Brooks,  13  Fed.  640,  8  Sawy.  318. 

Ala. — Bruce  v.  Brake.  70  S  273. 

Cal. — Masaie  v.  Chatom,  168  Cal. 
772,  127  P  68  (holding  that  the  readi- 
ness and  willingness  of  a  prospective 
purchaser  to  buy  do  not  establish 
a  broker's  right  to  compensation  for 
producing  him,  but  entry,  or  offer 
to  enter.  Into  a  binding  contract  with 
the  vendor  fs  essential);  Connor  v. 
HIggins,  21  Cal.  A.  766,  132  F  849; 
Leventrltt  v.  Cowell,  21  Cal.  A.  697. 
132  P  627  (contract  to  find  tenant); 
Cone  V.  Keil,  IS  Cal.  A.  676.  124  P 
648. 

Oa_ — Girardeau  v.  Gibson,  122  Ga. 
313.  50  SB  91;  Hyams  v.  Miller.  71 
Ga.  808. 

111. — Kerfoot  v.  Steele,  118  111.  SlO; 
Mason  v.  Miller.  179  111.  A.  347; 
White  V.  Ames.  179  111.  A.  220;  Car- 
roll v.  Leafgreen,  170  III.  A.  328: 
Friend  v.  Charles  W.  Trlgga  Co.,  147 
III.  A.  427;  Jenkins  v.  HouTnsaworth, 
88  111.  A.  189. 

Iowa. — HcDermott  v.  Mahoney,  189 
Iowa  892.  118  NW  82, 118  NW  788, 106 
NW  925  (holding  that  where  a  con- 
tract employing  a  broker  to  procure 
a  purchaser  stipulates  that  the  com- 
missions should  be  paid  only  when 
a  sale  la  effected,  the  broker  Is  not 
entitled  to  commissions  unless  a 
sale  im  eKected,  although  he  may  be 
entitled  to  damages  tor  the  wrong- 
ful act  of  the  owner  In  preventing  a 
sale):  Ormsby  v.  Graham,  128  Iowa 
202.  98  NW  724;  Boyd  v.  Watson.  101 
Iowa  214.  70  NW  120:  Hurd  v.  Nell- 
son.  100  Iowa  566.  69  NW  867. 

Ky. — Stratton  v.  Samuel  H.  Jones 
Co.,  60  SW  S3,  20  KyL  1787. 

lia.— Jordy  v.  Salmen  Brick,  etc.. 
Co.,  121  La.  467,  46  8  572:  De  Santos 
V.  Taney,  13  La.  Ann.  161;  Dldlon  v. 
Duralde.  2  Rob.  168. 

Mass. — Games  v.  Howard.  180 
Mass.  669.  63  NE  122. 

Minn. — Jacobaon  v.  Rotxlen.  Ill 
Minn.  627.  127  NW  419.  858  (holding 
that  a  commission  for  "effecting  a 
sale  or  trade"  of  property  is  not 
earned  until  a  contract  of  sale  or 
trade  binding  on  the  property  owners 
Is  entered  into  through  the  procure- 
ment of  the  broker). 

Mo. — Mason  v.  Small,  130  Mo.  A. 
249,  109  SW  822  (holding  that,  where 
a  broker  employed  to  procure  one 
willing  to  convey  real  estate  In  ex- 
change for  a  stock  of  merchandise 
procured  an  owner  of  land  who 
entered  Into  a  contract  with  the 
owner  of  the  merchandise  for  a 
trade,  but  the  contract  did  not  de- 
scribe the  land,  or  mention  the 
county  or  state  where  It  was  situ- 
ated, and  the  owner  of  the  land  re- 
fused to  complete  the  trade,  since 
the  contract  was  unenforceable  un- 
der the  statute  of  frauds,  the  broker 
was  not   entitled  to  commissions). 

Nehr. — Lincoln  Realty  Co.  v. 
Garden  City  Land,  etc.,  Co.,  94 
Nebr.  846,  143  NW  230.  Ann(^ 
1914D  392  (holding  that  under  a 
broker's  employment  contract  pro- 
viding that  his  commission  snail 
be  "due  and  payable  when  the  deal 
is  closed,"  he  Is  entitled  to  his  com- 
mission when  he  brings  the  princi- 
pal and  purchaser  together,  and  they 
enter  into  an  executory  contract 
of  sale);  Bolton  v.  Coburn,  78  Nebr. 
731,  111  NW  780  (holding  that,  to 
entitle  a  broker  to  recover  on  a 
purchase  of  real  estate.  It  is  neces- 
sary that  he  procure  a  valid  convey- 
ance or  an  enforceable  contract  for 
the  sale);  Tracy  v.  Dean,  7?  Nebr. 
382,  109  NW  606  (holding  that  to 
entitle  a  real  estate  broker  to  his 
commission  for  the  sale'  of  real  es- 


tate he  must  prove  a  sale  of  such 
premises  on  such  terms  as  would 
entitle  him  to  a  commission  under 
the  provisions  of  a  written  contract 
between  the  owner-  of  the  land  and 
himself,  under  Cobbey  Annot.  St. 
[igosfl  10.268). 

N.  T. — Toungman  v.  North  Blec- 
trlc  Co.,  160  App.  Dlv.  758.  146  NTS 
69;  Haase  v.  Schneider,  112  App. 
Div.  336,  98  NTS  587;  Davis  v.  Gotts- 
cbalk,  80  Misc.  630.  141  NTS  617; 
Kronenberger  v.  Blerllng,  37  Misc. 
817,  76  NTS  895  (holding  that  where 
a  broker  brought  an  intending  pur- 
chaser to  the  owner's  agent,  and  the 
parties  came  to  a  complete  under- 
standing as  to  price  and  terms,  a 
deposit  even  being  made  by  the  pur- 
chaser, but  no  memorandum  or  re- 
ceipt was  signed  by  either  of  the 
parties,  and  uterward  the  purchaser 
refused  to  complete  the  contract, 
the  broker  was  not  entitled  to  a  com- 
mission); Thompson  v.  Sea  Isle 
City,  28  Hlsc.  494,  59  NTS  598  [rev 
27  Ulsa  834,  68  NTS  203]  (holding 
that  a  broker  who  was  promlsra 
a  commiaslon  to  be  paid  on  com- 

{tletion  of  the  sale  of  certain  bonds 
s  not  entitled  to  It,  where  the  pur- 
chaser whom  he  furnished  withdrew 
a  conditional  acceptance  of  the 
bonds  offered);  Fetner  v,  Kobre,  18 
MlBC.  499,  34  NTS  676;  Shipman  v. 
New  Tork-Pennsylvanla  Real  Est. 
Associates,  136  NTS  671;  Behrmann 
V.  Marcus,  111  NTS  606. 

Oh. — Pfans  v.  Humburg,  82  Oh. 
St  1.  91  NE  863,  29  LRAN3  533. 

Pa. — Stevenson  v.  Bannan,  236  Pa. 
612,  84  A  447  (holding  that  a  broker 
who  merely  shows  negotiations 
never  ripening  into  a  purchase,  or 
an  agreement  to  purchase,  is  not 
entitled  to  commissions);  Pierce  v. 
Truitt,  12  A  601;  Mlchener  v.  Belrn, 
9  Pa.  Co.  687. 

Tex. — Webb  v.  Durrett.  (Civ.  A.) 
186  SW  1189  (holding  that  a  broker 
employed  to  procure  a  purchaser 
for  land  is  not  entitled  to  recover 
commissions  unless  the  contract 
procured  by  him  amounts  to  a  sale 
which  could  speclHcallv  be  enforced 
by  the  vendor,  and  that  he  could 
recover  damages  of  the  purchaser 
for  breach  or  contract  is  InsuRl- 
elent);  Mueller  v.  Bell,  (Clv.  A.) 
117  SW  993. 

Va. — Vaughan  v.  Pleasonton,  112 
Va.  608,  71  SE  629. 

W.  Va. — Noyes  v.  C^erton,  68  W. 
Va.  13.  69  SE  364. 

B.  C. — Bridfman  T.  Hepburn,  18 
B.  C.  389,  8  WestLR  28  [app  dism 
42  Can.  S.  C.  2281. 

Man. — Business  Brokers  v.  Diner, 
26  Man.  471,  22  DomLR  306.  31 
WestLR  455:  Haffner  v.  Cordlngly, 
18  Man.  1,  7  WestLR  764  (on  "comple- 
tion of  the  sale"  construed  as  "bind- 
ing agreement"). 

[a]  A  broker  to  effect  a  sale  on 
terms  to  be  aooepted  by  the  owner 
cannot  recover  commissions  unless 
a  sale  Is  made  according  to  such 
terms.  Jordan  v.  Longnenry,  146 
Iowa  108,  123  NW  956. 

[b]  wliere  the  terms  on  whloh 
land  Is  to  be  sold  are  not  speoUled 
and  the  actual  sale  Is  to  be  made 
by  the  principal,  the  duty  of  the 
broker  Is  not  performed  until  he 
produces  a  purchaser  to  whom  the 

Srlncipal  sells.  Johnson  v.  Sutton, 
4  Miss.  644.  49  S  970. 

[c]  ireoessltr  of  signed  oontraot. 
— under  a  contract  providing  that 
a  broker,  on  securing  a  purchaser, 
shall  receive  a  commission  "when 
a  contract  for  the  sale  was  signed," 
the  broker  Is  not  entitled  to  the 
commission  on  securing  a  parol  offer 
which  is  accepted  by  the  principal, 
where  no  contract  oi  sale  fs  signed, 
and  the  person  making  the  offer 
fails  to  complete  the  purchase. 
Schlansky  v.  Hlllman, 
Betchard  v.  Wallach, 
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been  transferred,"  or  until  the  payment  or  ten- 
der of  the  pnrehase  mon^  or  a  certain  portion 
thereof."     The  principal  and  the  person  pro- 


[d]  VlL«r«  tlu  iKTolw  ia  Intnurtad 
nrlth  th*  wiMiwg  of  tlw  ooatnuit  with 
the  purchajser,  he  must,  in  order  to 
be  entitled  to  commissions,  procure 
a  purchaser  who  enters  into  a  bind- 
ing' and  enforceable  cbntraot  for  the 
purchase  of  the  property.  Harris 
V.  HcKlnley,  S7  Ulnn.  198,  68  NW 
«91. 

S5.  Cal. — Connor  v.  Rigsins,  21 
Cal.  A.  756.  132  P  849. 

Conn. — Kost  v.  Rellly.  62  Conn. 
57,  24  A  519. 

111.— Kerfoot  v.  Steele.  113  111.  610. 

Iowa. — Ormsby  v.  Graham,  123 
Iowa  202.  98  NW  724. 

Md. — Carrlngton  v.  Graves,  121 
Md.  667.  89  A  237. 

Mass. — Noyes  v.  Caldwell.  216 
Mass.  625,  104  NE  495;  Munroe  v. 
Taylor.  191  Mass.  483.  78  NB  106. 

Mich.— KeatinK  v.  Haley,  147  Mich. 
279.  110  NW  94S. 

Minn. — Goodwin  v.  Slemen.  106 
Minn.  368,  118  NW  1008. 

N.  J. — IJeschziner  v-  Bauman,  83 
N.  J.  U  743,  86  A  205  (holding  that, 
under  a  contract  with  real  estate 
brokers  for  the  payment  of  a  com- 
miasion  "on  the  day  of  passing  title 
or  July  15th."  the  brokers  are  en- 
titled to  commlsslona  only  on  the 
contingency  of  the  passing  of  title 
to  the  purchaser);  Morse  V.  Conley, 
83  N.  J.  L.  416,  85  A  196. 

N.  T. — Reis  Co.  v.  Zlmmerll,  170 
App.  Div.  602,  156  NYS  327  (hold- 
ing that  where  the  owner  of  realty 
agreed  to  pay  the  broker  who  ne- 
gotiated its  aale  a  commlsalon  when 
title  passed,  and  such  title  never 
did  pass,  the  broker  could  not  re- 
cover);  Plttlchauer  v.  Van  Wyck. 
92  NTS  241  (holding  that  Where  a 
broker's  commissions  were  not  to  be 
paid  for  until  and  unless  title 
passed,  and  the  purchaser  failed  to 
complete  his  purchase^  no  right  to 
commlBslona  accrued).  But  see  Beebe 
V.  Roberts,  S  EI  D.  Smith  194  (hold- 
ing that  testimony  that  a  deed  was 
tendered  to  the  principal  "In  pur- 
suance of  an  agreement  between" 
the  broker  and  tne  principal  makes 
a  prima  facte  case  of  compliance 
with  a  condition  In  the  agreement 
that  the  deed  should  be  delivered 
within  thirty  days). 

Pa. — Brennan  v.  Perry,  7  Phlla. 
242;  Pratt  v.  Patterson.  7  Phlla.  135. 
But  see  Clark  v.  Battaglia,  47  Pa. 
Super.  299  (holding  that  "upon  the 
consummation  of  a  sale"  means  the 
completion  of  negotiations  and  not 
the  actual  delivery  of  deed). 

Tex. — Cheatham  v.   Dansby,  (Civ. 

A.  )  169  SW  385LHeath  v.  HufThlnes. 
(Civ.  A.)  152  SW  176  (holding  that 
a  special  agreement  that  a  broker 
should  not  be  entitled  to  commis- 
sions until  a  sale  of  land  was  con- 
summated by  a  transfer  of  the  title 
and  payment  Is  valid);  Owen  v. 
Kuhn,  (C\v.  A.)  72  SW  432. 

Q  ue. — HoRman  v.  Desau  1  niers,  4  8 
Que.  Super.  15  (purchaser  signing 
deed):  Petit  v.  Xussler,  46  Que. 
Super.  195. 

Compare  Heimberger  v.  Rudd,  30 

B.  D.  289,  13S  NW  374  (holding  that, 
where  a  binding  sale  contract  has 
been  entered  Into  between  the  owner 
and  a  purchaser  procured  by  a 
brolfer.  the  broker's  rlffht  to  a  com- 
mission Is  not  defeated  by  the  fact 
that  the  legal  title  yet  remains  in 
the  owner). 

[a]  A  broker  wlio  oontraots  to 
••U  and  oonvey  for  cash  is  not  en- 
titled to  commissions  by  merely  se- 
curing a '  competent  person  for  the 
purchase  of  the  land.  Burnett  v. 
Potts,  143  111.  A.  160  [alf  236  111.  499. 
86  NE  2581. 

tb]  Sstoppal  of  prlsotoaL — (1) 
■ere  the  owners  of  real  estate 
agreed  to  sell  to  a  purchaser  pro- 
cured by  their  broker,  and  the  pur- 
chaser paid  ten  dollars  of  the  price, 
the   owners   were   estopped,  when 


sued  for  commissions  for  making 
the  aale,  to  assert  that,  because  they 
subsequently  refused  to  carry  out 
their  agreement,  there  was  no  sale, 
but  that  the  broker's  services  con- 
sisted In  securing  a  purchaser  able 
and  willing  to  purchase.  Gwlnnup 
V.  Sibert,  106  Mo.  A.  709,  80  SW 
689.  (2)  In  an  action  for  commla- 
sions  for  procuring  purchasers  of 
land,  a  letter  from  defendants  to 
plaintiffs  stating  that  they  had  not 
received  alt  the  earnest  money,  part 
of  It  remaining  In  escrow  in  the 
bank  until  it  snould  be  determined 
that  they  were  entitled  to  It,  and 
that  they  would  pay  plalntifTs  as 
soon  as  they  received  Uiat  amount, 
did  not  constitute  an  estoppel  against 
a  claim  by  defendants  that  they 
were  not  to  pay  the  commissions 
until  the  contract  was  fully  com- 
pleted. Tracy  Land  Co.  v.  Polk 
County  Land,  etc.,  Co..  131  Iowa  40, 
107  NW  1029. 

[c]  Where  a  broker  la  to  reoalve 
Us  oommlsslons  from  the  pnrohaser, 
he  cannot  recover  commissions  for 
the  sale  If  it  is  not  consummated  on 
the  agreed  terms,  unless  it  is  be- 
cause of  the  purchaser's  Improper 
conduct  that  it  Is  not  so  consum- 
mated. Carrington  v.  Graves,  121 
Md.  667.  89  A  237. 

96.  Ark. — Boysen  v.  Frlnk,  80 
Ark.  264.  96  SW  1056. 

Cal.— Flske  v.  Boule.  87  Cal.  313, 
25  P  430. 

111.— Lewis  V.  Rayburn,  190  III.  A. 
639;  Miller  v.  Miller,  190  III.  A.  863. 
But  see  Crane  v.  Eddy,  191  111.  646, 
61  NB  431,  86  AmSR  284  IfJt  93  111. 
A.  6691  (holding  that,  where  land  is 
sold  for  a  price  payable  in  install- 
ments and  the  commission  Is  to  be 
paid  as  each  Installment  Is  received. 
If  the  purchaser  defaults  after  mak- 
ing such  a  payment,  and  the  land 
Is  sold  at  a  judicial  sale  and  bought 
'fn  by  the  principal  in  full  aatlsiac- 
tlon  of  the  price,  the  broker  Is  en- 
titled to  a  full- commlspion). 

Iowa. — ^Kurts  v,  Payne  Inv.  Co., 
16S  Iowa  873,  186  NW  1076  (full 
payment  of  earnest  money);  Robert- 
Fon  v.  Vasey,  116  Iowa  6».  101  NW 
271. 

Md. — Carrington  v.  Graves,  121  MA. 
667.  89  A  237. 

Minn. — Bruner  v.  Jacobson.  122 
Minn.  66,  141  NW  1097  (holding 
that,  under  an  agency  contract  en- 
titling plaintiff  to  one  half  of  the 
not  profits  from  the  sale  of  land 
which  was  deeded  to  defendant  and 
was  to  be  paid  for  by  him  from  the 
proceeds  of  a  resale  of  the  land, 
there  could  be  no  profits  from  which 
plaintiff  could  recover  until  defend- 
ant's title  to  the  land  was  perfected 
by  his  payment  of  the  full  price). 

N.  T. — 'Larson  v.  Burroughs,  131 
App.  Dlv.  877.  116  NYS  368;  Ne- 
karda  v.  Presberger,  128  App.  Dlv. 
418.  107  NTS  897. 

N.  C. — Jolce  T.  Bohanan,  49  N.  C. 
364. 

Pa, — Cooper  v.  Midland  Metal  Co., 
56  Pa.  Super.  486  (holding  that, 
where  defendants  agreed  to  pay 
plaintiffs,  as  a  commission  for  se- 
curing a  contract  for  defendants, 
all  above  a  specified  price,  the  com- 
mission to  be  paid  "In  proportion  as 
we  receive  our  money."  plaintiffs 
were  not  required  to  wait  until  de- 
fendants had  received  payment  of 
the  entire  contract  price,  but  were 
entitled  to  be  paid  their  proportion 
of  any  money  which  defendants  re- 
ceived on  the  contract);  Hlllman  v. 
Joseph,  9  Pa.  Super.  1.  43  WklyNC 
212. 

Tex. — Pryor  v.  Jolly.  91  Tex.  86. 
40  SW  965  Irev  (Civ.  A.)  89  SW 
10191;  Gossett  v.  Vaughan,  (Civ.  A.) 
173  SW  933  (holding  that,  where  a 
contract  with  a  broker  provided  that 
all  commissions  should  be  taken  out 
of  the  sums  collected,  there  can  be 


cured  hy  the  broker  most  eome  to  an  agreement, 
else  no  eommission  ia  reeorerable,"  and  the  traos- 
aetion  must  be  genuine;  a  brok^  employed  to  sell 

no  recovery  for  sales  made,  on  which 
the  uurchase  price  had  not  yet  been 
^  HulThinoa.  fClv.  A) 
152  SW  176;  Wallace  v.  Shapard.  42 
^"i-^S  "  SW  IBl;  Burnett 

sw^'s"*"        **■  " 

i8lv^r?7T  '"""^ 

Cor6?wS"^i7.'il4'"^^^r*  ^• 
^Js>;-Tilton  V.  James  1*1  Gates 
Land  Co.,  140  Wis.  167.  121  NW  llU 
Dorwln^v.  Hagerty,  187  Wis.  1«1,  118 

B.  C. — Beverldge  v.  Awaya  Ikeda. 
etc.,  Co^  17  WestLR  674  [app  dUm 
16  B.  C.  474]  (commission  to  be 
paid  on  receipt  of  Installments  of 
purchase  money). 

r^  9"i-~:?i®7?'i  Henderson.  30 
Ont.  L.  447,  19  DomLR  887,  6  OntWN 
737. 

— Hoffman  v.  Desaulnlera.  4a 
Que.  Super.  15. 

But  see  Frank  v.  Bonnevle.  2fl 
Colo.  A.  164,  77  P  363  (holding  that 
under  a  contract  providing  for  the 
payment  of  a  commission  -at  the  date 
of  the  payment  of  the  purchase  price 
or  In  Instalments,  according  to  pay- 
ment by  such  purchaser."  t£e  broker 
was  entitled  to  a  commission  on  a 
partial  Pigment  of  the  price,  although 
the  principal,  a  part  owner,  received 
no  part  of  the  payment);  Waddele 
V  Smith,  68  InS-'A.  Stf^  l(t8  NB 
IVit  ^^^K^Y-  Quardlan  Trust  Co.. 
92  Mo.  A.  263  (holding  that  a  stlpu- 
broker's  commission 
shall  be  payable  out  of  the  first  cash 
payment  is  not  a  condition  prece- 
dent to  the  broker's  right  to  recover 
nla  commissions,  and  does  not  mean 
that  unless  there  la  a  cash  payment 
there  la  to  be  no  commission). 

ta]  Duty  to  oollwit.— (11  Where 
the  owner  agrees  with  the  broker  to 
sell  on  certain  terms  If  he  will  wait 
™'  commissions 
until  the  purchase^oney  notes  are 
collected,  the  owner  owes  the  duty  to 
make  reasonable  efforts  to  collect 
the  notes  aa  they  mature,  but  a  mere 
failure  to  bring  suit  on  the  notes  is 
not  lack  of  diligence,  in  the  absence 
of  a  showing  that  the  makers  are 
solvent  80  that  the  notes  could  be 
collected  by  suit.  Glade  v.  Ford,  111 
Mo.  A.  164,  111  SW  136.  (2)  Although 
a  broker's  contract  of  employment 
provides  that  he  shall  not  receive  com- 
missions unless  the  deal  Is  closed, 
and  that  the  commissions  are  payable 
from  the  proceeds  of  the  sale,  the 
broker,  in  the  absence  of  a  contract 
to  that  effect,  is  not  required  to  see 
that  the  purchase  price  Is  paid  be- 
fore he  can  receive  commissions,  as 
the  duty  to  collect  the  price  de- 
volves on  the  seller,  and  not  on  the 
broker.  PInkerton  v.  Hudeon,  87 
Ark.  606.  118  SW  35. 

[b]  _Aoo«ptlBg  note  In  mynunt— 
(1)  Even  though  a  broker's  com- 
mission for  effecting  a  aale  of  stock 
la  not  payable  until  the  stock  shall 
be  paid  for,  if  the  principal  volun- 
tarily accepts  from  the  purchaser  a 
note  as  part  payment  and  afterward 
renews  tne  note  and  sells  the  second 
note  for  less  than  its  face  value 
without  consulting  the  broker,  the 
principal  Is  not  In  a  position  to 
treat  the  returns  from  the  note  as 
anything  less  than  Its  face  value,  aa 
far  as  his  obligation  to  the  broker 
Is  concerned.  Potter  v.  Sterlins 
Vehicle  Co..  177  111.  A,  558.  (2)  De- 
fendant, employing  plaintiffs  to  sell 
land  with  a  provision  for  the  divi- 
sion of  the  purchase-money  notes.  Is 
precluded  from  denying  that  the  time 
for  the  settlement  has  arrived,  al- 
though the  notes  are  to  be  held  hj 
a  third  party  as  collateral  aacurltr- 
Plummer  v.  Slmma.  (Tex.  ClT.  A.) 
177  SW  1037. 

ay.  U.  8. — Jameson  v.  U.  S.  Ann 
Land  Co.,  206  Pad.  886.  124  CCA 
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property  for  instance  is  sot  entitled  to  a  oom- 
miinon  whme  tb«  teanirfer  effected  fay  bim  is  a 
Dimunal  and  not  a  real  sale." 

87]  (S)  AbUitr.  BMdliMsm  and  WUUiifBMS 
of  Onstomar  To  OMUROttUfco  Transwttoa— (a)  b 
CknoraL  A  broker  employed  to  find  a  parofaaso'  or 


seller  is  not  entitled  to  a  eommission  wbere  no  sale 
is  made,  unless  the  purchaser  or  s^ler  is  abl^ 
ready,  and  willing  to  take  or  to  sell  tbe  property  on 
tbe  terms  qwoifled  by  the  principal,'*  althongrh  this 
general  rale  is  subject  to  eiu^tions  depending  on 


SI9.  SIO  FccL  127  CCA  4»S. 

Ark. — ^Worthwi  t.  Stewart,  111  Ark. 
2»1.  172  SW  »S. 

Csl. — Haule  ▼.  Chatom,  ICS'  Cal. 
Ti2. 127  P  66  <holdlnr  that  the  readl- 
DBM  and  wUlinffneaa  of  a  puroliaaer 
to  buy  do  not  establish  a  broker's 
right  to  compensation  for  produclngr 
him;  entry,  or  offer  to  enter,  Into  a 
binding  contract  with  the  vendor, 
beinff  easentlal). 

Conn. — Rockwell  T.  Newton,  44 
Conn.  S33. 

ni.— White  T.  Rezek,  184  111.  A. 
12;  Hart  v.  Ehrhardt,  177  111.  A.  145; 
Misneault  t.  Gunther.  171  111.  A.  311. 

ind. — Drake  v.  Biddlnger,  30  Ind. 
A  357,  66  NE  66. 

Kan. — Oeburn  v.  Addlnvton,  Bl 
Kan.  S86.  128  P  602  (holding  that 
a  broker  Is  not  entitled  to  a  com- 
mission on  an  exchange  of  properties 
while  any  of  tbe  material  conditions 
of  the  exchange  are  unsettled). 

Ky. — Murray  v.  Kast  End  Impr. 
Co..  60  SW  «4g,  22  KvL  1477. 

Me.— Oarcelon  TlbbetU.  84  He. 
HB,  24  A  797. 

Ud. — Navarre  Realty  Co.  v.  Coale. 
122  Md.  464.  89  A  728;  Martlen  v. 
Baltimore.  109  Hd.  260,  71  A  968. 

Nebr. — Morrill  v.  Davis,  27  Nebr. 
775,  43  NW  1146. 

N.  J. — Runyon  v.  Wilkinson,  57  N. 
J.  L.  420,  SI  A  390. 

N.  T. — Montgomery  v.  Knlcker- 
backer,  27  App.  Dlv.  117,  60  NTS 
118;  WlgKlas  V.  Coddlngton,  82  Misc. 
41»,  146  NTS  2;  Davis  v.  Oottschalk. 
80  Misc.  630,  141  NTS  617;  Guth- 
mann  v.  Meuer,  31  Hisc.  810.  63  NTS 
971:  Rohner  v.  Lfenlsch,  29  Misc.  SIS, 
60  NTS  648:  Loeffler  v.  Freidman,  26 
Hlsc.  760,  67  NTS  281;  Konopoleky 
Y.  Heldenrelch.  147  NTS  368:  Rosen- 
thal v.  Bmeraon  Realty  Co.,  126  NTS 
85;  Thomas  L.  Reynolds  Co.  v.  Toch, 
121  NTS  86;  Rice  v.  Neuman.  116 
NTS  83:  Wall  V.  U.  S.  Illuminating 
Co.,  4  NTS  697.  Compare  Beebe  v. 
Ranger,  36  N.  T.  Super.  462  (holding 
that,  where  a  broker  has  procured  a 
purchaser  for  real  estate  on  the  terms 

J'iven  him  by  hts  employer,  the  mere 
act  that  the'  interest  and  insurance 
clauses  in  the  contract  of  sale  had 
not  been  definitely  arranged  before 
the  day  on  which  the  contract  was 
presented  for  signature  will  not  de- 
prive the  broker  of  his  commission); 
Wyckoff  V.  Bliss,  12  Daly  324  (hold- 
ing that  a  broker  does  not  lose  his 
right  to  a  comralaelon  merely  be- 
cause tbe  principal  and  the  customer 
cannot  be  brought  to  terms  on  a  par- 
ticular point,  if  they  come  to  a 
general  agreement). 
Pa.— Mlchener  v.  Belm,  0  Pa.  Co.  CS7. 
Tex.— Klam  v.  Tumor,  21  Tex,  Ctv. 
A  417,  62  SW  1048. 

Wis. — De  Wolf  Co.  V.  Harvey,  161 
Wis.  53S.  164  NW  988:  Hand  v.  Con- 
ger. 71  Wis.  292,  37  NW  226. 

Ont.— Travis  v.  Coat—.  87  Ont.  L. 
13.  9  DomLR  807,  S  OntWN  16S1,  82 
OntWR  617. 

[a]  Mifloleaagr  of  aeesptMwe  of 
oi«v,~HalUna  a  letter  accepting  a 
proposition  to  purchase  land  conati- 
tntM  a  sulBclent  acMptance  thereof, 
M  as  to  entitle  the  broker  securing 
the  purohaaer  to  a  commlMlon,  even 
though  the  aender  Intercepts  Uie 
letter  and  aecures  Ita  return  to  him 
before  delivery  to  the  addressee. 
Scottlah-Amertean  Mortg.  Co.  v. 
Davis,  (Civ.  AO.  72  SW  817  fmod  96 
Tex.  504.  74  SW  17,  97  AmSR  982]. 

[b]  mavaderstaaidlaf  of  wUd- 
paL — The  right  of  a  broker  who  has 
obtained  a  purchaser  is  not  affected 
by  the  fact  that  the  principal  dtd 
not  understand  the  contract  of  sale 
aa  written,  where  the  broker  was  not 
guilty  of  fraud.  Bach  v.  Bmcrlch, 
36  N.  T.  Super.  648. 

{c]  A  taN»er  eaipStved  to  pgocare 


a  pirmigMF  without  neolfleatloa  as 
So  ydee  Is  not  entltlea  to  oompetMa- 
Uon,  unless  the  purchaser  u  ac- 
cepted by  the  principal  on  his  own 
terms.  Handler  T.  wtaffer,  177  Ala. 
636,  <61,  6*  8  266  [elt  Cyo].  ■ 

id]  MMfieomaat  aa  to  tsiwi 
<1)  Where  a  broker,  to  procure  an 
exchange  of  real  estate,  procures  a 
customer,  meets  the  owner  and  hts 
attorney  to  endeavor  to  enter  Into 
a  contract  for  the  exchange,  and 
the  parties  agree  as  to  some  of  the 
terms,  but  disagree  aa  to  others,  and 
negotiations  terminate  without  a 
general  agreement,  the  broker  Is  not 
entitled  to  commissions.  Davis  v. 
Oottschalk.  80  Misc.  6S0.  141  NTS 
617.  (2)  Wbere  a  broker  employed 
to  procure  a  purchaser  procured  a 
prospective  purchaser  who  prepared 
a  draft  form  of  contract  ana  de- 
livered a  check  as  earnest  money, 
but' no  sale  was  made,  because  tbe 
prospective  purchaser  and  the  owner 
could  not  agree  on  terms,  the  broker 
could  not  recover  commlBsions. 
Hughes  V.  Daniels,  187  Ala. 41,668618. 
_  [e]  »efBaal  to  wanaat  titles 
Where    a    purchaser    procured  by 

f lain  tiff  refused  to  enter  into  an  en- 
orceable  contract  because  defendant 
would  not  warrant  the  title  to  a 

Krtton  of  the  premises  covering  the 
d  of  an  old  street,  defendant  offer- 
ing to  quitclaim  as  to  that  portion 
or  to  sell  subject  to  a  possible  para- 
mount title,  there  was  no  meeting  of 
minds  between  defendant  and  the 
proposed  purchaser,  so  that  plaintiff 
could  not  recover  commisetons.  not- 
withstanding the  existence  of  a 
custom  to  require  a  warranty  deed 
where  the  character  of  the  convey- 
ance is  not  mentioned.  Hess  V. 
Blocb.  66  Misc.  480,  107  NTS  86. 

as.  Vlaux  V.  Old  South  Soc.  123 
Mass.  I  (where,  after  the  broker's 
customer  had  refused  to  buy  prop- 
erty of  historical  intereet,  it  was 
conveyed  to  him  by  the  principal  In 
trust  to  preserve  It) ;  Cosgrove  v. 
Leonard  Mercantile,  etc.,  Co.,  176 
Ho.  100,  74  SW  986  (where  a  corpo- 
ration, the  principal,  to  facilitate  a 
sale  of  its  land,  conveyed  it  to  an- 
other corporation  formed  by  Its  own 
stockholders  after  the  broker's  efforts 
to  sell  It  had  proved  unsuccessful); 
Johnson  V.  Slrret,  15S  N.  T.  61,  46 
NB  loss  [rev  81  NTS  917]. 

SS.  U.  8. — Ferguson  v.  Wlllard, 
166  Fed.  87S,  116  CCA  406. 

Ala— Rlke  v.  McHugh.  188  Ala. 
387,  239.  66  8  462  [clt  Cyc];  CooR 
V.  Forat,  116  Ala.  895,  22  S  640;  Al- 
ford  V.  Creagh,  7  Ala.  A.  868,  68  8  264. 

Ark.— Howell  v.  Bennett,  146  BW 
636  (holding  that  a  broker  la  not 
entitled  to  commissions  on  procuring 
purchasers  willing  to  buv  only  a 
part  of  the  property  which  be 


authorized  to  sefl);  Boyaen  v.  FYtnk, 
80  Ark.  254,  96  SW  lOH. 

Ca1.~McRae  v.  Ross,  170  Cal.  74, 
148  P  216;  Jauman  v.  McCuaick,  166 
Cal.  617,  137  P  264-  Zelmer  v.  An- 
Usell,  76  Cal.  609,  17  P  642;  Masten 
V.  Grlfltnc,  88  Cal.  Ill;  Douglas  v. 
Spangenberg,  28  Cal.  A.  884,  137  P 
1108;  atmmona  v.  Sweeney,  18  Cal.  A. 
281,  10>  P  266. 

Cola— ^atlsfiwtion  Title,  etc.,  Co. 
V.  Torfc  64  Colo,  666.  181  P  441: 
Innes  v.  Bogan,  41  Cola  9,  91  P 
1108  (holding  that,  where  a  broker 
brought  a  prospective  purchaser  be- 
fore the  owner  of  land,  and  the  pro- 
spective purchaser,  on  being  told  the 
price,  left  without  taking  any  action, 
the  broker  was  not  entitled  to  a  com- 
mlBsion,  since  he  had  not  furnished  a 
purchafler  ready,  able,  and  willing 
to  buy  on  tne  seller's  terms) : 
Wagner  v.  SiTorTis,  39  Colo.  106.  88 
P  978;  Fox  v.  Denargo  Iiand  Co., 
37  Clolo.  203,  86  P  844;  Talcott  T. 


ICaatln,  20  Colo.  A.  488,  79  P  973. 

Conn. — Abbott  v.  Lee.  86  Conn. 
898,  85  A  686;  Notklns  v.  Pasbal- 
InakL  88  Conn.  468,  76  A  1104,  80 
AnnCas  1022. 

Fla.— Carter  v.  Owens,  58  Fla.  204, 
60  S  641,  26  LRANS  736. 

Oa. — Kesler  v.  Stults.  15  Oa.  A. 
786,  84  8E  201. 

III.— Miller  v.  Miller.  190  111.  A. 
868;  Gehra  v.  Stark,  187  111.  A.  186; 
Wantworth  v.  Mann,  178  111.  A.  621; 
Bryant  v.  Palmer,  171  111.  A  218; 
Adams  v.  Hall,  168  111.  A.  669  (part 
payment);  Smith  v.  Penn,  161  III.  A. 
166;  Honore  v.  Homan.  150  111.  A. 
107;  Morton  v.  Barney,  140  111.  A. 
333;  Nolan  v.  East,  133  111.  A.  634; 
Carter  v.  Simpson.  130  111.  A.  328; 
Wolber  V.  Chambers.  128  111.  A.  624; 
Marcy  v.  Whallon,  116  111.  A.  436; 
Russell  V.  Hurd,  113  111.  A.  68; 
Hanrahan  V.  Ulrlch,  107  111.  A.  626; 
Schmidt  V.  Keeler.  63  111.  A.  487. 

Ind. — Fischer  v.  Bell.  91  Ind.  243: 
Engle  V.  Johnson.  84  Ind.  A.  698,  73 
NB  272. 

Iowa. — Laubscher  v.  Mixell,  171 
Iowa  88,  163  NW  336;  Knudson  v. 
Laurent,  169  Iowa  189,  140  NW  892; 
Prusiner  v.  Holsberg.  169  Iowa  48, 
139  NW  913:  Wenks  v.  Hazard,  149 
Iowa  16.  127  NW  1099,  121  NW 
1068;  Snyder  v.  Fldler,  136  Iowa 
804,  112  NW  646;  Sherbum  Land 
Co.  v.  Sexton,  130  Iowa  86,  106  NW 
278;  Snyder  v.  Fidler.  126  Iowa  378, 
101  NW  180;  Flynn  v.  Jordal.  128 
Iowa  467.  100  NW  326;  Marple  v. 
Ives,  111  Iowa  602,  82  NW  1017. 

Kan. — Morris  v.  Francis.  76  Kan. 

680,  89  P  901. 

Ky. — Gore  v.  Grifflth  Realty  Co., 
160  Ky.  241.  169  SW  686;  Coleman  v. 
Meade,  IS  Bush  868. 

Me.— Millar  v.  Haddock.  109  Me. 
98,  82  A  701;  Smith  V.  I^wrence,  98 
Me.  92,  66  A  466. 

Mass. — Wheeler  v.  Lawler,  282 
Mass.  210,  110  NB  278. 

Mlcb.—Crawford  v.  Clootte,  18S 
Mich.  269.  152  NW  1066. 

Minn. — Falrchild  v.  Cunningham. 
84  Minn.  621.  88  NW  IS;  Culfon  V. 
Bell,  43  Minn.  226,  45  NW  428. 

Ma — Hammack  v.  Friend,  ISO  Mo. 
A.  472,  166  SW  647;  McCormlck  v. 
Obanlon.  168  Mo.  A.  606,  163  SW 
267;  Hujrhes  v.  Dodd,  164  Mo.  A. 
464,  146  SW  446;  Slaughter  v.  Elliott, 
188  Mo.  A.  692,  119  SW  481;  Hovey 
V.  Aaron,  183  Ho.  A.  578.  113  SW 
718;  Harmon  v.  Enright.  107  Mo.  A 
560,  81  SW  1180;  "ftder  v.  White, 
75  Mo.  A.  166;  Warren  v.  Cram,  71 
Ho.  A.  638. 

Mont. — Shober  v.  Blackford,  46 
Hont.  194,  127  P  329. 

Nebr.— Stewart  v.  Smith,  80  Nebr. 

681,  70  NW  236. 

N.  H.— Parker  v.  Estabrook.  68  N. 
H.  849,  44  A  484. 

N.  J.— Feist  V.  Jerolamon,  81  N.  J. 
L.  4S7.  76  A  761. 

N.  T. — Wlttwer  v.  Hurwita.  216 
N.  T.  269,  110  NE  482;  Slbbald  v. 
Bethlehem  Iron  Co..  83  N.  T.  378, 
38  AmR  441;  Fraser  v.  Wyckoff.  66 
N.  T.  446  [aff  2  Hun  545,  5  Thomps. 
ft  C.  7071;  Herron  v.  Cameron.  144 
App.  Div.  43,  128  NTS  871;  Sutphen 
V.  U.  S.  Trust  Co.,  142  App.  DiV. 
828,  127  NTS  687;  Jenkins  v.  Ma- 
honey,  142  App.  Dlv.  663,  127  NTS 
67S;  Backer  v.  Ratkowsky.  137  App. 
Dlv.  669.  122  NTS  226;  Boyd  v. 
Improved  Property  Holding  Co..  185 
App.  Div.  623,  120  NTS  860;  Mutch- 
nlck  v.  Davis.  ISO  App.  Dlv.  417,  114 
NTS  997;  Header  v.  Brown.  116  App. 
Dlv.  734,  102  NT8  82;  Shelnhoune  v. 
Klueppef,  80  App.  Div.  446,  81  NTS 
116:  CurUaa  V.  iSott,  90  Hun  439,  35 
NTS  988  [dlsm  app  168  N.  Y.  663 
menr,  52  NE  1184  memi  (holding 
that  a  broker  does  not  fulflll  his  con- 
tract to  sell  property/at  f^fi^'^f^ 
Diqitized  bv  ViOOQ  Ic 
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the  facts  of  the  particalar  Cftse,"*  as  where  the 
broker  effects  a  sale  with  a  person  designated  by 
the  principal,'^  or  where  the  broker  acts  in  good 
faith,  and  the  principal  accepts  his  customer  and 
enters  into  a  contract  with  him,  in  which  case  the 
question  of  the  customer's  abiUty,  readiness,  and 


willingness  is  no  longer  open  to  qoestion."  On 
producing  a  person  who  is  ready,  able,  and  willing 
to  take  the  property  on  the  terms  prescribed,  the 
broker  becomes  entitled  to  a  commission  whetha 
or  not  a  sale  is  consummated,"  unless  the  failure 
to  consummate  the  sale  is  due  to  the  fault  of  tbc 


price  by  procuring  a-  vendee  wllltng 
to  purcnase  at  such  price,  provided 
the  rentals  thereof  amount  to  a 
certain  sum,  although  the  vendor  has 
Incorrectly  Informed  him  that  they 
amount  to  that  sum);  Bucksdorf  v. 
Bender,  80  Misc.  49S,  141  NYS  615; 
Stadler  v.  James  Everard's  Brew- 
eries. TS  Misc.  407.  138  NYS  448; 
Shapiro  v.  Nadler,  51  Misc.  13,  S9 
NYS  879-  Folsom  v.  Lewis.  14  Misc. 
606,  86  NYS  270  (holding  that  a 
real  estate  broker  is  not  entitled  to 
a  commission,  although  the  adult 
owners  of  the  property,  when  em- 
ploying bUn,  misrepresented  to  him 
that  leave  of  court  for  sale  of  the 
infant  owners'  interest  had  been  al- 
ready provided  for,  where  the  custo- 
mer ■  refuses  to  take  title  under 
such  an  order  if  one  Is  obtained); 
Marshall  v.  Goodman,  136  NYS  11; 
Rosenthal  v.  Emerson  Realty  Co., 
126  NYS  86;  Behrmann  v.  Marcus, 
102  NYS  467;  Mullenhoff  T.  Gensler, 
16  NYS  673. 

Okl.— Schlegel  v.  Puller.  149  P 
1118;  Reynolds  v.  Anderson,  37  Okl. 
368,  132  F  322,  46  LRANS  144; 
Crutchfleld  v.  Webster.  81  OkL  142, 
120  P  615;  Birch  v.  McNaught,  23 
Okl.  634.  101  P  1049. 

Or.— Hall  v.  Olson,  68  Or.  464,  114 
P  628. 

Pa. — Thompson  Co.  v.  Goldman,  41 
Pa.  Super.  209. 

S.  D. — McGllvery  V.  Lawrence,  86 
S.  D.  448,  162  NW  698:  Harris  v. 
Lelse,  29  S.  D.  140,  136  NW  687; 
BRffland  V.  South,  22  S.  D.  467,  118 
NW  719;  Ball  v.  Dolan.  18  8.  D.  ^68, 
101  NW  718;  Howie  Bratnid,  14 
8.  D.  648.  86  HW  747. 

Tex. — Hoss  ▼,  Wren,  102  Tex.  867, 
lis  8W  789,  120  SW  847;  Stanford 
T.  Wllle.  (Civ.  A.)  178  SW  991: 
Jackson  v.  Blggerstaflt.  (CIt.  A.)  168 
SW  42;  Oswald  RealtyCo.  v.  Brous- 
eard.  (Civ.  A.)  169  Sw  IBS:  Hill  v. 
Hunter.  (Civ.  A.)  167  SW  247;  Hicks 
V.  Norton.  (Civ.  A.)  165  SW  669: 
Crum  V.  Slade,  (Civ.  A.)  164  Sw 
861  (must  find  a  purchaser  willing  to 
purchase  the  land  absolutely);  Mor- 
row V.  Moon,  (Civ.  A.)  146  SW  700; 
Granger  Real  Est.  Ezch.  t.  Ander- 
son, Tciv.  A.)  146  SW  262;  Kostorys 
V.  Leary,  (Civ.  A.)  130  SW  468;  Ham- 
burger v.  Thomas,  (Clv.  A.)  118  SW 
770;  English  v.  William  George 
Realty  Co„  66  Tex.  CIv.  A.  137,  117 
SW  996;  Newton  v,  Conness,  (Civ. 

A.  )  106  SW  892;  Clark  v.  Wilson.  41 
Tex.  Clv.  A.  450,  91  SW  627;  Burnett 
V.  Edllng.  19  Tex.  Clv.  A.  711.  48 
SW  77G;  O'Brien  v.  GilUland.  4  .Tex. 
Clv.  A.  40.  23  SW  244. 

Utah. — Little  v.  Gorman.  29  Utah 
68,  114  P  321;  Little  T.  Herslnger, 
84  Utah  837,  97  F  639. 

Va. — ^Virginia  Low  Moor  Iron  Co. 
V.  Jackson,  117  Va.  76,  84  SB  100. 

Wash. — Elmendorf  v.  Steel,  70 
Wash.  38.  126  F  62;  Neely  v.  Schults, 
28  Wash.  699.  80  P  176. 

W.  Va. — Cooper  v.  Upton,  60  W. 
Va.  648,  64  SB  523.  66  W.  Va.  401. 
64  SE  627. 

Wis. — Dorwln  v.  Hagerty.  137  Wis. 
161,  118  NW  799;  McArthur  v.  Slau- 
son.  53  Wis,  41,  9  NW  784. 

B.  C. — ^Bagshawe  V.  Rowland,  13 

B.  C.  262,  7^eatLR  168. 

Ont. — Hollwoy  v.  Covert,  11  Ont 
WR  433. 

Que. — Gross  Real  Est.  Agency  v. 
Raclcot,  80  Que.  K.  B.  394. 

4 a]  Porehassr  Mtlng'  for  another, 
'he  fact  that  the  purchaser  pro- 
cured by  a  real  estate  agent  was 
acting  in  behalf  of  another  does  not 
affect  the  agent's  right  to  commis- 
sions. If  he  was  able,  ready,  and  will- 
ing to  buy  on  the  principal's  terms. 
Gelatt  V.  Ridge,  117  Ho.  65S,  2t  SW 
882.  88  AmSR  688. 


[b]  PorohMe  by  oozpenttoB  or 
■yndloate. — (1)  A  broker  who  is 
promised  a  commission  for  selling 
street  .car  lines  to  a  certain  syndi- 
cate, or  to  a  corporation  organized 
by  such  syndicate.  Is  entitled  to  the 
commission  on  effecting  such  sale 
to  a  railroad  company  organized  by 
the  syndicate,  although  such  com- 
pany was  not  duly  incorporated. 
Smith  V.  Mayfleld,  60  111.  A.  266  [aff 
163  III.  447.  46  NE  167].  (2)  Where, 
however,  a  broker  furnished  the 
names  of  the  members  of  a  purchas- 
ing syndicate  to  the  owner,  but  the 
syndicate  was  not  fully  formed,  and 
all  the  purchasers  were  not  then 
known,  and  It  did  not  appear  what 
proportion  of  the  price  each  was  to 
pay,  and  the  owner  sold  to  others 
before  the  syndicate  was  fully 
formed,  the  broker  cannot  recover 
a  commission,  as  he  did  not  produce 
a  person  ready  and  willing  to  Vur- 
chaae.  Gerding  v.  Haskln,  141  N. 
Y.  614,  86  NE  601. 

Inability  of  enstomw  to  eomplete 
trans  aoti  cm  as  defeattiiff  rlglil  to 
oonunlssloa  see  also  Infra  1  106. 

rrssnmptloii  u  to  aUllty  of  «n>- 
tomST  see  Infra  |  116.  , 

80.  Shober  v.  Blackford,  46  Hont 
194,  127  P  S29. 

[a]  Ttu  geaeral  rale  does  not 
apply  to  one  Who  la  UrMI  to  render 
onur  the  wellmiaary  aerrios  of  Intro- 
diMring-  (1)  the  seller  to  persons  who 
will  afterward  buy.  Mayer  v.  Mc- 
Cann.  136  111.  A.  601  faff  232  111.  607. 
83  NB  10421.  (2)  Under  an  agree- 
ment br  defendant  that.  If  plarntfff 
would .  mtroduee  him  to  a  peraon 
named,  ha  would  pay  plaintiff  a  com- 
mission on  all  goods  which  he  might 
sell  to  auch  person  through  the  In- 
troduction, plaintiff  xhay  reoover  oom- 
misalons  on  aalea  without  ahowlng 
that  Buoh  peraon'  waa  willing  to  pur- 
ohase  on  aefendant'a  terms.  Ayres 
V.  Qalgley  Furniture  Co.,  69  X.  T. 
Super.  4.  12  NYS  S69. 

31.  Stoutenburgh  v.  Evans,  142 
Iowa  239,  120  NW^9,  19  AnnCas  1048 
(holding  that,  where  a  broker  effects 
a  sale  to  designated  persons  on  the 
terms  specifled,  he  need  not  abow 
that  they  were  able  to  make  the 
purchase). 

aa.  Ala.— Rlke  v.  HcHugh,  188  Ala. 
237,  66  S  462. 

Hawaii. — Trent  Trust  Co.  v.  Mac- 
Farlane,  21  Hawaii  486, 

Iowa. — Ketcham  v.  Axelaon,  160 
Iowa  4S6,  142  NW  62. 

.  Kan. — Putnam  Inv.  Co.  v.  King.  86 
Kan.  109,  150  P  669. 

Mas8.'<— Hutchinson  v.  Plant.  218 
Uass.  148,  106  NE  1017. 

Mo. — Glade  v.  Eastern  Illinois  HIn. 
Co.,  129  Mo.  A.  443.  107  6W  1002. 

N.  H.— Keinath  v.  Reed,  18  N.  M. 
368,  137  P  841. 

N.  Y. — Travis  v.  Graham.  23  App. 
Div.  214,  48  NYS  736. 

Okl. — Schiege]  v.  Fuller.  149  P  1118; 
Bleecker  v.  Miller,  40  Okl.  874,  138  P 
809  (unqualifled  acceptance  shown). 

Tex. — Kolp  v.  Bra«er,  (Clv.  A.)  161 
SW  899  (holding  that  a  broker  was 
not  required  to  prove  that  his  pur- 
chasers were  ready,  willing,  and  able 
to  buy,  where  defendants,  on  receiv- 
ing notice  of  the  sales,  wrote  plaintiff 
and  the  proposed  purchasers  confirm- 
ing the  same);  L<iUBChner  v.  Patrick, 

iCIv.  A.)  108  SW  664;  Watklns  Land 
lortg.  Co.  V.  Thetford,  43  Tex.  Civ. 
A.  636,  96  SW  72. 

[a]  "Where  the  sale  ii  fully  eea- 
•onunated  and  the  purchase  price  Is 
paid  agreeable  to  the  contract  of 
agency  or  to  the  owner  of  the  land, 
the  matter  of  producing  a  purchaser 
ready,  able  and  willing  to  buy  la 
thereby  concluded  and  no  longer  open 
to  Question."  Coffman  v.  Dyas  Realty 


Co.,  176  Ho.  A.  692.  70S,  169  SW  841 
[bj  Aoo^ptaaoe  oonaiulTa'— In  de- 
termining whether  a  broker  has 
earned  a  commission  for  producing  a 
purchaser,  his  principal's  acceptance 
of  the  purchaser  Is  conclualve  that 
the  purchaser  was  able,  ready,  ajid 
willing  to  buy.  Handley  v.  Shaffer. 
177  ATa.  636  69  S  286;  Schlegel  v. 
Fuller,  (Okl.)  149  F  1118. 

[c]  Votloe  to  prlBotoal  neoessify. 
—There  is  _no  such  waiver,  although 
the  owner  accepts  the  purchaser,  un- 
less at  the  time  of  the  acceptance  he 
has  notice  of  the  purchaser's  Inabllltv 
or  unwillingness  to  comply  with  the 
terms  of  the  purchase.  Rike  v.  Mc- 
Hugh,  188  Ala.  237,  66  S  452. 
„^aS.  U.  S— McGavock  v.  Woodlief, 
20  How.  221,  16  L.  ed.  884. 

Ala. — Handley  v.  Shaffer.  177  Al«. 
636.  661,  59  S  2§6  [clt  Cyc]j  Smith* 
Sharpe,  102  Ala.  433,  60  8  281.  1» 
^I^^^.H'  Hutto  V.  Stoush,  167  Ala. 

5§l'AVa.«64l"%l'irof' 
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Cal.— Parrlngton  t,  UcClellan.  (4 
Cal.  A.  376,  146  P  1061:  Leventrltt  v. 
Cowell,  21  Cal.  A.  597,  132  P  627. 
Pehl  V.  Fanton,  17  Cm.1.  A.  247,  119  P 
400;  Sh^herd-Teague  Co.  v.  Her- 
mann,. 12^  Cal.  A.  294,  107  P  6*!; 
^J^^H"  ^-  Michael,  4  CaL  A.  6B3.  88  P 
696;  E.  P.  Vandercook  Co.  v.  Wllmana 
Co..  (A.)  87  P  1116. 
.Colo— Fist  V.  Currle.  4t  Colo.  281. 
112  P  688:  King  Powder  Co.  v.  Dillon. 
42  Colo,  S16,  9h  P  489;  Sllberberg  v 
Chiprnwi,  «  Colo.  20.  82  P  1180,  16 
V^^NS  187;  Robs  v.  8mlley,  18  Cola 
A.  204,  70  P  766. 

Conn. — Home  Banking,  etc..  Co. 
Baum,  86  Conn.  883,  82  A  970. 
„.D«1--— Tebo  V.  Mitchell,  21  Del.  35S. 
62  A  S27. 

--Pv'V^^*"*'"  ^-  Miniken,  27  App. 
600  raff  209  U.  S.  237.  28  SCt  489.  S: 
U^ed.  768];  Jones  v.  Holladay.  2  App. 

™«,*^Jsr^!.'?'**'  ^-  Tatum,  140  Qa.  719. 
79  SE  775:  Harvll  v.  Wilson,  11  Ga 
A-  Ififl-  74  SE  846;  Humphries  v. 
Smith  6  Qti.  A.  S40,  63  SE  248.  L'n- 
^•r  Clv.  Code  (1896)  f  8015  (Civ 
Code  [1910]  t  3687),  a  tfroker  s  com- 
missions are  earned  when,  during  the 
agency,  he  finds  a  purchaser  ready, 
able,  and  willing  to  buy.  and  who 
actually  offers  to  buy  on  the  lerm!i 
stipulated  by  the  owner.  Smith  v. 
Tatum,  supra;  Phinlsy  v.  Bush  IM 
Ga.  479.  69  SE  269;  Indiana  Fruit  Co- 
v.  Sandlln,  125  Ga.  222,  54  SE  S5: 
^-  Kennedy.  16  Ga.  A  56J, 
85  SE  767;  Floyd  v.  Boyd.  16  Ga  A. 
48,  84  SE  494. 

Ida.— •Tonkin-Clark  Realtjr  Co.  v. 
Hedges,  24  Ida.  804.  128  P  «69:  mil- 
Hps  V  Brown.  81  Ida.  62.  120  b  4U: 
Church  V.  Dunham,  14  Ida.  776,  91  P 

in. — Rasar  v,  Spurling,  17«  III.  A. 
349;  CarutMers  v.  Reesor.  1J4  III.  A. 
370:  Tackett  v.  Powley.  130  111.  A.  97; 
Oldham  v.  Howaer.  126  III.  A.  543: 
Lemon  v.  Carter.  116  III.  A.  411: 
Scott  v.  Stuart,  115  111.  A.  686;  Marcy 
y.  Whallon.  116  III.  A.  436:  Paber  v. 
Vaughan,  108  111.  A.  663;  Kilpatrlck 
v.  McX^ughlln.  108  111.  A.  463;  Jeff- 
ries V.  Loving,  106  111.  A.  380;  Phil- 
lips V.  Dowhower.  103  ill.  A-  SO. 

Ind. — Reed  v.  Light,  170  Ind-  550. 
85  NE  9;  Is^ordlng  v.  Wolfe.  36  Ind. 
A.  250.  76  NE  698;  Barnett  v.  Glutloj. 
8  Ind.  A.  416.  29  NE  154.  927. 

Iowa. — Beamer  v.  Stuber,  164  Iowa 
309,  146  NW  936;  Ketcham  V.  Axel- 
son.  160  Iowa  466,  142  NW  63;  Jones 
v.  Ford,  164  Iowa  648.  184  NW  5S9. 
88  LRANS  777;  Honson  v.  C&rt- 
atrom,  141  Iowa  182,  119  NW  606: 
HcDermott  v.  Hahoney,  18*  lom 
298,  116  NW  88. 116         7S<.  106  NW 
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brewer,**  m  nnlen  he  -vsivea  hii  rigbt  to  bis 
ecnunisBion." 

The  vEindpal  cumot  d«fMt  flu  brAar'i  rlsbfe  to 
cottpauatian  by  refumng  tb  enter  into  a  eontrut 


with  the  enstuner  thus  proeared,"  unless  he  has 
reserved  the  risht  to  rcgeet  the  proposed  onstomer." 
Nor  is  the  ti^t  to  a  commisnon  defeated  by  the 
fact  that  the  principal  is  unable  to  eonsummate  the 


SIS;  Clements  v.  Stapleton.  136  Iowa 
137.  113  NW  646;  Sherburn  Land  Co. 
T.  Sextoii,  130  Iowa  «S,  106  NW  S7S; 
McGinn  v.  Oarber,  126  Iowa  B38,  101 
NW  379  (boldlnar  a  broker  entitled  to 
comnlBsloM,  aTtbough  money  was 
fnmiahed  the  purchaser  by  a  third 
peraon):  Casaady  v.  Seeley,  60  Iowa 
»9.  at  NW  4M. 

Kan. — Flemlns  v.  Hattan.  92  Kan. 
948,  142  P  >71;  Avenr  v.  Howell,  91 
Kan.  297,  137  P  788;  Green  v.  Ftst,  89 
Kan.  fi8«,  ISt  P  170:  Beoucher  v. 
Clark,  81  Kan.  8S0,  106  P  39,  27  LRA 
NS  198:  l4>nc  lliompson,  73  Kan. 
76.  84  P  US:  Sandefar  v.  Hines.  80 
Kan.  188.  78  P  444. 

Ky. — Womack  v.  Douslas,  167  Ky. 
718.  163  8W  1180;  Handle  v.  Bloom- 
fleld,  146  Ky.  421,  142  SW  677. 

Haas. — ^Hutchinson  v.  Plant,  218 
Mass.  148.  108  NE  1017;  Rosenthal  v. 
Schwarti,  214  Mass.  871,  101  NBIOTO; 
Goodnough  v.  Kinney,  806  Mass.  li03. 
91  NE  296;  Taylor  v.  Schofleld,  191 
Mass.  1.  77  NE  662. 

Mich. — Blakeslee  v.  Peabody,  180 
Mich.  408.  147  NW  670;  Armstrons  v. 
Martin,  171  Mich.  291,  137  NW  143. 

Minn.— Hubcu:hek  v.  Hasiard,  83 
Minn.  437,  86  NW  486. 

Miss. — Johnson  v.  Sutton,  94  Miss. 
M.  48  8  970. 

Mo. — Uorgan  v.  Keller,  194  Mo. 
(63,  92  SW  76:  Hammack  v.  Friend, 
180  Mo.  A.  472,  166  SW  647;  Oolds- 
berry  v.  Thomas,  178  Ho.  A.  834,  188 
SW  1179;  Cotton  v.  Meadows.  168  Mo. 
A  723,  147  SW  221;  Concannon  v. 
Point  MIn.,  etc..  Co.,  160  Mo.  A.  79, 
135  SW  988;  Slayback  v.  Wetsel,  146 
Mo.  A.  171,  123  SW  982;  Simmons  v. 
Oneth.  140  Mo.  A.  269.  124  SW  634; 
Bailee  v.  McMurry,  113  Mo.  A.  258,  88 
8W  157:  Nichols  v.  Whltacre,  113  Mo. 
A  692.  87  SW  694;  Locke  v.  Oriswold. 
96  Ha  A.  527.  70  SW  400;  Butts  v. 
Ruby,  86  Mo.  A.  406;  Pinley  v.  JDyer, 
19  Ho.  A.  804;  Hayden  r.  arlUo,  86 
Mo.  A  280. 

MonL — lAUX  T.  HoffI,  48  Mont.  445, 
123  P  949. 

N.  J. — Rauehwanger  v.  Katztn,  82 
N.  J.  L.  339,  82  A  610;  Ryer  v. 
Turkel,  76  N.  J.  L.  677,  70  A  68; 
Coarter  v;  Lydecker,  71  N.  J.  L.  611, 
58  A  1093. 

N.  T. — Daclos  v,  Cunningham,  102 
N.  T.  678,  6  NE  790;  Arnold  V. 
Schmeldler,  144  App.  DIv.  420,  129 
NVS  408;  Rosensteln  v.  Bogel,  124 
App.  DIv.  627,  108  NTS  967;  Lovett 
T.  Clench,  118  App.  DIv.  636,  101  NYS 
174;  Martin  v.  Wermann,  107  App. 
DIv.  482,  96  rtYS  284;  Miller  v.  Irish, 
67  Barb.  268;  Smith  v.  Smith,  31  N. 
T.  Super.  66S;  Davis  v.  Qottschalk. 
80  Hisc.  630,  141  NYS  617;  Shapiro  v. 
Nadler.  61  Misc.  13,  99  NYS  879; 
Goodale  t.  I«uth.  123  NYS  930; 
Moore  v.  Haguire,  98  NYS  752;  Marks 
T.  Elliot,  90  NTS  881. 

N.  C. — Clark  t.  B^ast  XAke  Lumber 
Co-  158  N.  C.  189,  78  SE  788. 

N.  D.— Ward  v.  McQueen,  100  NW 
858. 

OM.— Brerett  Comhs,  40  Okl. 
848,  140  P  188;  Carson  t.  Vance.  86 
Okl.  684,  180  P  848. 

R.  I^-Cavanaugh  Conway,  88  R. 
I.  671,  90  A  1080. 

S.  D. — Hinder,  etc,  Land  Co.  t. 
Brustuen,  28  S.  D.  88,  127  NW  546.  24 
8.  D.  537.  184  NW  728  <holdlng  that 
a  real  estate  agent  who  produces  a 
purchaser  with  whom  his  principal 
enters  into  a  contract  Is  entitled  to 
bis  commission,  although  without 
fault  of  the  principal  the  transaction 
Is  not  consummated):  Webb  v.  Bur- 
roughs, 26  S.  D.  629.  127  NW  628; 
Ballv-Dolan,  18  S.  D.  668,  101  NW  719. 

Tex.— Price  v.  White.  (Civ.  A.)  117 
SW  484;  Smye  v.  Qroesbeck.  (Civ.  A.) 
73  SW  972;  Orynakl  v.  Menger,  15 
Tex.  Civ.  A.  448,  39  SW  388;  Ken- 
nedy  v.  CHark,  1  Tex.  A.  Civ.  Cas. 
1  843. 

.  Utah.— Utile  t.  Herslnger,  34  Utah 
837,  87  P  U». 


Va.— Middle  AtlanUc  Immigration 
Co.  V.  Ardan.  116  Va.  148,  78  SB  688. 

Wash. — Hayden  v.  Ashley.  86 
Wash.  «68,  160  P  1147;  Frlnk  v.  Qtl- 
bert,  63  Wash.  392,  101  P  1088;  Neely 
v.  Schulta,  38  Wash.  699,  80  P  176; 
Norman  v.  Hopper,  38  Wash.  416,  90 
P  661;  Neely  v.  L^wis,  38  Wash.  20, 
80  P  176. 

Wis. — Arnold  V.  Waupaca  Nat. 
Bank.  126  Wis.  882,  105  NW  828,  8 
LRANS  680. 

Wyo. — Frost  V.  Houx,  16  Wyo.  858, 
89  P  568. 

Eng. — Lockwood  v.  Levick.  8  C.  B. 
N.  &  508,  08  BCL  608,  141  Reprint 

1303. 

Can. — Herbert  v.  Vivian,  8  DomLR 
840,  22  WestLR  676  [app  dtsm  28 
Han.  526,  11  DomLtR  889,  24  WestLR 
S08L 

B.  C. — Rowlands  Langley,  16  B. 
C.  72;  Dunphy  v.  Cariboo  Trading  Co., 
7  WestWMr  826. 

Man.--Bell  v.  Rokeby.  16  Han.  827. 

Ont. — Marriott  v.  Brennan,  14  Ont. 
L.  608,  10  OntWR  169. 

Que. — Brotman  v.  Meyer,  41  Que. 
Super.  433,  1  DomLR  371. 

fal  •MMlaarUy  a  sal*  la  aa  exe> 
oated  oontraot— a  completed  transac- 
tion binding  on  seller  and  buyer  alike. 
In  contracts  creating  the  relationship 
of  principal  and  real  estate  broker, 
however,  a  different  meaning  Is  gen- 
erally given  by  construction.  The 
broker  'sells'  when  he  finds  a  pur- 
chaser ready,  able,  and  willing  to  bity 
on  the  terms  proposed  by  the  prin- 
cipal. A  contract  for  commissions 
on  sales  entitles  the  broker  to  the 
speclBed  compensation  whenever, 
through  his  Influence,  such  a  prospec- 
tive purchaser  has  been  brought  to 
the  principal,  though,  by  reason  of 
some  fault  or  disinclination  of  the 
latter,  the  sale  is  never  completed, 
or  is  consummated  on  terms  some- 
what different  from  those  originally 
proposed  by  the  principal."  Humph- 
ries v.  Smith.  6  Oa.  A.  340,  342,  63 
SB  248.  To  the  same  effect  Dotson 
v.  UlUlken,  209  U.  S.  287,  28  SCt  489, 
62  L.  ed.  768  [aff  27  App.  (D.  C.> 
600]. 

[b]  ths  absenee  of  any  stQ^ 
laUon  to  tlta  oontrary,  the  ordinary 
duty  of  a  real  estate  broker  to  sell, 
or  procure  a  purchaser,  is  performed 
when  he  has  done  the  thing  which  he 
was  employed  to  do,  that  Is,  has  pro- 
duced a  purchaser  ready,  willing,  and 
able  to  buy,  and  who  offers  to  buy 
on  the  terms  stipulated  by  the  owner. 
The*  rule  has  sometimes  been  stated 
by  employing  such  expressions  as 
that  the  purchaser  must  be  ready, 
willing,  and  able  to  'complete'  or  'con- 
summate' the  purchase."  Payne  v. 
Ponder.  189  Ga.  283.  286,  77  SE  32. 

[o]  nJuoUon  against  sale^An 
agent  who,  under  a  contract,  pro- 
duces a  person  able  and  willing  to 
purchase  real  estate  te  entitled  to  his 
commission,  although  the  sale  Is  af- 
terward enjoined.  Gibson  v.  Gray,  17 
Tex.  Civ.  A.  646,  43  SW  922. 

84.  Smye  v.  Groesbeck,  (fex.  Civ. 
A.)  78  SW  872;  Dunphy  v.  Cariboo 
Trading  Co.,  (B.  C.)  7  WestWkly  328 
(unless  a  sale  is  prevented  through 
no  fault  or  default  of  the  principal). 

36.  Robinson  v.  Klndiey,  36  Kan. 
167,  12  P  587  (by  agreement). 

[a]  The  broker  nay  by  his  oondnot 
waive  any  right  he  may  have  to  com- 
missions on  a  sate  which  Is  not  con- 
summated. Deford  V.  Shepard,  6 
Kan.  A.  428,  49  P  796.  See  also 
Granger  v.  GrlfHn,  43  111.  A.  421. 

36.  Cal. — Merrlman  v.  Wlcker- 
sham.  141  Cal.  667,  76  P  180;  Phelps 
V.  Pruech,  83  Cal.  626,  23  P  1111; 
Neilson  v.  I«e,  60  Cal.  655;  Phelan 
V.  Gardner,  43  Cal.  306;  Justy  v. 
Erro.  16  Cal.  A.  519,  117  P  675;  Carlin 
V.  Llfur.  2  Cal.  A.  590,  84  P  292. 

Colo. — Perkins  v.  RuBsell,  66  Colo. 
120,  128,  187  P  907  [cit  Cyc];  Mlllett 
Barth,  IB  Colo.  112,  31  P  768; 


Spalding  V.  Saltlel,  18  Colo.  86.  31  P 
486 ;  Flnnerty  v.  Frits.  5  Colo.  174. 

D.  C. — Shinn  v.  Evans,  87  App.  804. 

Ga.— Kesler  v.  Stults,  16  A. 
785,  84  SB  801. 

111.— Lundell  T.  Bchnlta,  186  111. 
A  245;  Newman  v.  Lumley.  186  111. 
A.  882;  Wolven  v.  Shoudy,  86  lU.  A. 
42;  Heeht  v.  Hall,  82  111.  A  100  [aff 
188  111,  416,  46  KB  238]:  UcGuIre  v. 
Carlson,  81  HI.  A.  396;  Flood  v.  Leon- 
ard. 44  111.  A.  118. 

Ind. — Btauffer  v.  LInenthat,  29  Ind. 
A.  305,  64  NE  643. 

Iowa. — Nagl  v.  Small,  169  Iowa 
387,  138  NW  849;  Beaton  v.  Clark, 
122  Iowa  716,  98  NW  597;  Lewis  v. 
Simpson,  122  Iowa  663,  98  NW  508; 
Collins  V.  Padden,  120  Iowa  381,  94 
NW  906;  Bird  v.  PhlllipB,  115  Iowa 
703.  87  NW  414. 

Kan. — Jones  v.  Hedstrom,  89  Kan. 
294.  181  P  146;  Heiderlander  v.  Starr. 
60  Kan.  766,  82  P  859,  JIO  Kan.  770,  ii 
P  592. 

La. — Houston  v.  Boacnl,  UeO.  184; 
Slattery  v.  Hussey,  4  La.  A.  (Or- 
leans) 65. 

Md. — Schwartse  v.  Yearly,  31  Md. 
270. 

Mass. — Goodnough  v.  Kinney.  206 
Mass.  203,  91  NE  l!f5. 

Mo. — Gwinnup  v.  Sibert.  106  Mo. 
A.  709,  80  SW  1689:  Kesterson  v. 
Cheuvront,  (A.)  70  SW  1091;  Reeves 
V.  Vette,  62  Mo.  A.  440;  Oaty  v. 
Foster,  18  Ho.  A.  639. 

Nsbr. — Jones  v.  Stevens,  86  Nebr. 
849,  p6  NW  261. 

N.  Y.— Mooney  v.  Elder,  55  N.  Y. 
288:  Barnard  v.  Monnot,  1  Abb.  Dec 
108,  3  Keyes  203,  38  HowPr  440: 
Suydam  v.  Healy,  93  App.  DIv.  396, 
87  NYS  869;  Smith  v.  Smith,  31  N.  T. 
Super.  552;  Hague  v.  O'Conner.  31 
N.  Y,  Super.  472,  41  HowPr  287: 
Seidman  v.  Rauner,  51  Misc.  lo,  99 
NYS  868;  Simpson  v.  Smith,  36  Misc. 
816,  74  NYS  849. 

Or. — York  v.  Nash,  42  Or.  321,  71 
P  69^  Fisk  V.  Henarle,  13  Or.  166,  8 

Pa.— Black  T.  Psntony,  SO  Pa. 
Super.  88, 

8.  D. — Huntemer  v.  Arent,  16  S.  D. 
466.  93  NW  663. 

Tex. — McLane  v.  Petty,  (CMv.  A.) 
169  SW  891;  McLane  v.  Goode,  (Civ. 
A.)  68  SW  707. 

Va. — Virginia  Low  Moor  Iron  Co. 
V.  Jackson,  117  Va.  76,  84  SB  100. 

Wis.- Magill  V.  Stoddard,  70  Wia 
76,  86  NW  346. 

Ont. — Marriott  v.  Brennan,  14  Ont 
L.  608,  10  OntWR  169. 

See  also  Infra  19  102,  103. 

[a]  Oaprloloos  refosal^A  broker's 
right  to  compensation  for  produc- 
ing a  purchaser  able,  ready,  and 
willing  to  buy  on  the  principal's 
terms  cannot  be  defeated  by  the 
principal's  capricious  refusal  to  ac- 
cept such  purchaser,  Handley  v, 
Shaffer,  177  Ala.  836,  69  S  286. 

MTeesiMity   of  proeudiv 
ooataraet  wttk  pnroliaBsr  see  Infra  | 
93. 

ST.  Kiam  v.  Turner,  81  Tex.  Civ. 
A.  417,  62  SW  1043;  Calloway  v.  Stob- 
art,  14  Han.  850  [dist  Wolf  v.  Tait,  4 
Man.  68].  Clompars  Hopwood  v.  C^r- 
bln.  88  Iowa  819,  18  NW  Oil  (where 
letters  from  the  owner  of  land  to  a 
real  estate  broker  named  terms  of 
sale  and  told  the  broker  that  If  he 
could  effect  sales  the  writer  would 
be  glad,  that  the  right  to  refuse 
offers  was  reserved,  but  that  the 
broker  might  rely  on  It  that  If  he 
flrst  found  customers  at  the  price 
named  they  would  have  the  land  and 
the  broker  his  commission,  and  It 
was  held  that  ambiguities  should  be 
construed  against  the  writer,  and 
that  the  broker,  having  found  per- 
sons ready  to  purchase  on  the  terms 
stated,  was  entitled  to  his  commis- 
sion, although  the  ownf 
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tEuuactioiii''  as  where  he  has  already  eold  the 
property  to  anothert"  partioularly  where  he  does  so 
after  notice  that  tiie  broker  has  a  eustomer,*"  or 
where  the  property  has  been  nibjeet  to  oondemna- 
tion  piDoeediogs." 
These  mles  apply  mutatis  mutandis  to  brokers 


88.  Ark. — Reeder  v.  Bpps,  112 
Ark.  666,  166  SW  747.  . 

111.— Whnlen  v.  Ck>re,  116  111.  A. 
K04:  Hecht  v.  Halt,  62  111.  A.  100  laSt 
163  111.  416,  45  NE  23S1. 

Iowa. — Ketcham  v,  AxelBon,  180 
Iowa  456.  142  NW  62. 

L*. — Denis  v.  TUton.  4  La.  A.  (Or- 
leans) 391;  Lioyacano  v.  Tbompson, 
4  La.  A.  (Orleans)  346;  Slattery  v. 
Hussey,  4  La.  A.  (Orleans)  66. 

Mo. — Concannon  v.  Point  Min,  etc., 
Co.,  156  Uo.  A.  n.  186  SW  988;  Brown 
V.  Smith,  lis  Mo.  A.  ii,  87  SW  6S«. 

Nebr. — Jones  v.  Stevons,  88  N«br. 
849,  65  NW  261. 

N.  Y.— Mooney  v.  Elder,  66  N.  T. 
238 

Fa. — Clapp  V.  Hughes,  1  Phila.  382. 

Tex. — Baldwin  v.  Smith,  (Civ.  A.) 
118  SW  111. 

SeftcttTS  ttil«  Ml  defeatliiff  zlclit 
to  oommissioii  see  Infra  !  104. 

88.  Ala. — Barbour  v.  Cantrell,  69 
8  67;  Alexander  v.  Smith,  180  Ala. 
641.  61  S  68. 

Cal. — Hickman-Coleman  Co.  v.  Lag- 
cett,  10  Cal.  A.  29,  100  P  1072. 

Ind.— Lane  v.  Albright,  49  Ind.  276 
(where  the  principal  sold  the  prop- 
erty before  the  eKpiration  of  the 
time  which  he  had  given  the  broker 
for  eflecting  a  sale). 

N.  J. — MacBrlde  v.  Rosera,  83  N.  J. 
li.  407,  86  A  202:  Payne  v.  Twitohell, 
81  N.  J.  L.  198,  81  A  860. 

N.  Yv-^SlBtare  v.  Best.  88  If.  Y. 
627;  Hodca  v,  Appelles,  122  App.  Dlv. 
487,  107  NYS  170;  Qresor  v.  McKee, 
IS  Misc.  618,  S3  NYS  486;  Levy  v. 
Rothe,  17  Misc.  402,  39  NYS  1067 
(where  the  sale  was  made  during  the 
continuance  of  the  broker's  exdustve 
asency);  Goldsmith  v.  Cook,  IS  NYS 
678  [rev  14  NYS  878]. 

S.  D.— Luce  V.  Ash,  28  8.  D.  109, 
182  NW  70S  (mistake  not  rellevlnK 
principal). 

Tenn. — Woodall  v.  Foster,  91  Tenn. 
186.  18  SW  241  (where  the  principal 
gave  the  broker  no  notice  of  the 
sale). 

Tex.— Scottish-American  Mortf .  Co. 
V.  Davis.  (Civ.  AJ  72  SW  217Tmod 
96  Tex.  604,  74  SW  17,  97  AmSRSSSJ. 

Wash.— Frink  v.  ailbert,  88  Wa^ 
882,  101  P  1088. 

[a]  AlthoBfli  tue  owner  veMTvea 
the  right  to  swl  the  propeirtr  UnaeUi 
the  mere  fact  that  he  has  given  a 

fTospectiva  purchaser  an  option  on 
he  property,  subject  to  revocation 
by  either  party  at  any  time,  does  not 
relieve  him  of  liability  for  a  com- 
mission. If  the  broker  has  found  a 
customer  able,  ready,  and  willlnK  to 
buy  on  the  owner's  terms.  York  v. 
Nash,  42  Or.  821.  71  P  69. 

4a  Cal. — Phelmn  t.  Gardner,  48 
Cal.  306. 

Colo. — Owl  Canon  Oypsum  Co. 
FerKuson,  i  Colo.  A.  818,  80  P  S6S. 

Uo.— Foraytba  v.  Albright,  149  Mo. 
A.  616,  180  ffW  1128  (where  the  prin- 
cipal sold  to  another  to  avoid  paying 
the  commission). 

N.  Y.— Parvtn  v.  Abels-Oold  Realty 
Co.,  126  App.  Dlv.  S89,  110  NYS  SSS. 

Pa. — Showaker  v.  Kelly.  21  Pa. 
Super.  390. 

Tex. — Sullivan  v.  Hampton,  (Civ. 
A.)  32  SW  235. 

[a]  Oonoealment  aa  to  purchaser, 
—where  a  broker  who  has  under- 
taken to  sell  property  when  re- 
quested to  give  the  name  of  the 
prospective  purchaser  gives  the  name 
of  one  not  connected  with  the  trans- 
action, and  the  principal,  after  com- 
municating with  such  person  and 
learning  that  he  will  not  purchase, 
sells  the  property  to  a  customer  pro- 
cured by  another  and  deducts  the 
oommiselon  without  knowledge  that 


the  purchaser  Is  in  fkct  the  broker's 
proposed  customer,  the  broker  Is  not 
entitled  to  commissions  for  the  sale, 
although  he  was  In  fact  its  moving 
cause.  Jungeblut  v.  Qlndra,  134  App, 
Dlv.  281,  118  NYS  942.  Concealment 
generally  see  supra  I  87. 

41.  Tyler  v.  Seller,  76  Misc.  185, 
136  NYS  394  (holding  that  a  broker 
procuring  a  purchaser  for  property 
subsequently  condemned  for  a  sum 
in  excess  of  that  which  he  was  au- 
thorised to  sell  It  for  can  recover 
his  agreed  commission). 

48.  Cal. — C^arrlngton  v.  flmlttaers, 
26  Cat.  A.  460,  147  P  226. 

111.- Ford  V.  Perkins,  162  111.  A. 
176  (holding  that  Che  fact  that  the 
broker  is  engaged  to  carry  on  nego- 
tiations for  exchange  with  a  par- 
ticular party  designated  by  the  prin- 
cipal precludes  such  principal,  in  an 
action  for  commissions,  from  assert- 
ing that  the  party  negotiated  with 
was  not  able  to  carry  out  the  trade) ; 
Hersher  v.  Wells,  103  III.  A.  418. 

Iowa. — Laubscher  v.  Mlxell.  171 
Iowa  S8,  163  NW  835. 

Mass. — Brilliant  v.  Samelas,  221 
Mass.  302,  lOS  NE  1047. 

Mich. — Hannan  v.  Prentls,  124 
Mich.  417.  83  NW  102. 

N.  Y.— Kalley  v.  Baker,  132  N.  Y. 
1,  29  NB  1091.  28  AmSR  642  and 
note  [aff  8  NYS  861]  (holding  that 
the  broker  is  entitled  to  his  com- 
mission on  finding  a  customer  who 
Is  able,  ready,  and  willing  to  effect 
the  desired  exchange);  Mutchnick  v. 
Davia.  180  App.  Eflv.  417,  114  NYS 
997;  Winner  v.  Seale,  127  App.  Dlv. 
180,  111  NYS  689  (holding  that, 
where  a  real  estate  broker  was  em- 
ployed, and  brought  a  party  who 
was  willing  to  and  did  contract  on 
the  baala  proposed  by  defendant  for 
an  exchange  of  property,  he  was  en- 
titled to  Oommlsfliona,  notwithstand- 
ing a  contract  to  which  auch  broker 
was  not  a  party,  reciting  that  lie  and 
another  were  the  persona  who 
brought  about  the  exchange  and 
were  entitled  to  oommlsstona,  fol- 
lowed by  a  provlalon  that  oommia* 
slons  were  to  be  paid  only  on  tran«- 
fer  of  tlUe);  BnM>t  v.  LoeV  108  HYS 
681. 

Tex.— Lanham  t.  Coakrell,  (Civ. 
A.)  182  SW  189. 

Warti. — ^Hege  t.  Beaeel,  IT  Wash. 
499,  107  P  TtB. 

[a]  Where  the  partr  ptoemet 
oflaur  agreee  to  exoihaage,  tat  there- 
after refuses  so  to  do,  the  broker 
has  not  earned  his  commission. 
Lanham  v.  Cockrell,  (Tex.  Civ.  A.) 
168  SW  189. 

ib]  Whsre  the  i^lnMpal  eaten 
1  a  ooBtraet  of  exehanga  with  the 
customer  produced  by  the  broker,  he 
thereby  accepts  the  customer  as 
able,  ready,  and  willing  to  make  the 
exchange.  Ketnath  v.  Reed,  18  N. 
M.  3BR.  187  P  841. 

2>ef  ee*  In  onstoBUZ^  titte  as  af- 
fording gvlBo^al  gnnma  f w  xefns- 
lar  to  oonsnamne  tmoumg*  see 
Infra  t  108. 

48.  Cal. — Diamond  v.  Fay.  28  Cnl. 
A.  666,  138  P  888  (holding  that,  for 
a  broker  to  be  entitled  to  a  com* 
mission  for  procuring  a  tenant,  he 
must  present  a  satisfactory  person 
who  Is  ready,  able,,  and  willing  to 
enter  into  the  lease  proposed  by  the 
owner,  and  that  the  business  to  be 
conducted  In  the  leased  premises 
must  be  legitimate  and  lawful). 

Mass. — Wheelock  v.  Bomsteln,  214 
Mass.  696.  101  NB  1086  (holding  a 
broker  who  had  procured  a  person 
ready  and  willing  to  take  a  lease 
entitled  to  commission,  althouah  the 
owner  refused  to  execute  the  lease) ; 
Cohen  v.  Ames,   206  Mass.   186,  91 


employed   to   effeet   ndhaages"   or   leases  of 

property.*" 

A  broker  aoployed  to  proem  a  loaa  ia  ordinarily 
ttttitled  to  his  ecoamisubns  when  he  has  prodneed  a 
person  able,  ready^  and  willing^  to  make  the  loan 

on  the  terms  prescribed  by  the  principal,**  althoiig:h 

NB  212  (holding  that  a  tuvker  em- 

Eloyed  to  procure  a  tenant  for  a 
ulld'  -  .  - 


Idlng  Is  entitled  to  a  commissfon 
if  he  procures  one  who  fs  able, 
ready,  and  willing  to  lease  the  prop- 
erty on  the  owner's  terms,  and  If 
the  owner  accepts  him  as  a  tenant, 
even  though  he  afterward  refuses 
to  carry  out  the  transaction). 

Mich. — Morgan'  v.  Zanger,  163  NW 
1079. 

Minn. — Clark  v.  Dayton.  87  Minn. 
464,  92  NW  827  (holding  that,  to 
entitle  a  broker  to  a  commission  for 
finding  a  lessee,  he  must  procure  a 
customer  able,  ready,  and  wltllnK 
to  take  the  premises;  It  Is  not  suffi- 
cient tbat  the  broker  Introduce  a 
customer  who  merely  contemplates 
leasing). 

N.  Y. — Tanenbaum  v.  Boehm,  120 
App.  Dlv.  781,  111  NYS  18S. 

Tex. — Ploore  v.  Burgher,  (Civ.  A.l 
142  SW  989  (holding  that,  to  entitle 
a  broker  to  a  commission  for  pre- 
senting a  party  to  make  a  lease  as 
per  contract  with  the  owner  of  prop- 
erty, the  party  must  be  ready  and 
willing  to  enter  into  such  a  lease). 

[a]  Offer  to  lease  on  Olffereat 
t«rms  —-Real  estate  brokers  em- 
ployed to  effect  a  lease  on  cerUln 
terms,  who  procure  a  prospective 
lessee  who  submits  to  the  owner 
a  proposed  lease  differing  materially 
from  that  authorised,  are  not  en- 
titled to  a  commission.  Roberts 
New,  etc.,  St  Corp.,  138  App.  Dlv. 
47.  188  NYS  989;  Prendergast  v. 
Cord  Meysr  Co.,  166  NYS  760. 

[b]  Onstomsr  m«st  be  aUs  to 
ooatrset,— A  broker  is  not  entitled 
to  commissions  for  procuring  a  lease 
where  one  of  the  proposed  lessors 
is  a  minor  who  will  attain  his  ma- 
jority before  the  expiration  of  the 
term  of  the  lease.  Folsom  v.  Hessa 
24  Misc.  718.  58  NYS  783. 

44.  Colo. — Sllberberg  v.  Chlpman. 
48  Colo.  20.  98  P  1180.  16  LRANS 
187. 

111. — Masterson  T.  Knights,  185 
III.  A.  648;  Brillow  v.  Osiemkowski. 
112  Til.  A.  186. 

Kan. — Little  v.  Liggett.  86  Kan. 
747,  181  P  1126,  40  CraNS  39. 

Mo.~Budd  V.  ZoUor.  68  Ha  238; 
Bartlett  v.  (^rrett.  188  Mo.  A.  144, 
176  SW  78:  Crouch  v.  Bruokman.  18T 
Mo.  A.  887.  161  SW  178;  Ptalster  v. 
Qove,  48  Mo.  A.  466. 

N.  Y.— Hevla  v.  Lopardo.  187  App. 
Div.  188,  111  NTS  688]  Perrr  v. 
Batea.  116  App.  Dlv.  887,  108  NYS 
881;  Van  Orden  v.  Simpson.  ■* 
Misc.  828.  168  NYS  184:  Slawson  v. 
Rafter.  78  IClso.  188.  l84  NYS  686; 
Chambers  Peters,  88  Misc.  766. 
68  NTS  161:  Van  Orden  v.  Morris,  19 
Mlse.  487.  4S  NTS  1188  [aff  18  HIsc 
678,  48  NTS  4781:  Otandenntng  v. 
Stafford  Constr.  Co»  188  NYS  76: 
Blrnbaum  v.  iTnger,  186  NYS  1 
(holding  that  a  broker  employed  t» 
procure  a  loan  was  not  enttUed  to 
compensation  for  his  servlees  ob 
a  Showing  that,  while  the  fund  vas 
not  in  the  lender's  hands,  his  cus- 
tomer would  send  him  a  check  there- 
for, as  a  condition  to  the  recovery 
of  commissions  Is  the  procuring  of 
a  customer  ready,  able,  and  wlulng 
to  perform). 

Pa. — Middleton  v.  Thompson,  W 
Pa.  112.  29  A  798. 

See  also  infra  H  82,  98. 

[a]  Terms  sattsfaotocy  to  bor- 
rowers—Where a  broker  was  em- 
ployed to  borrow  money  to  erect 
a  factory  for  the  principal  on  terras 
satisfactory  to  him.  and  the  broker 
procured  a  person  wllllnR  to  lur- 
nish  the  money,  but  before  the  ques- 
tion of  terms  was  reached  the  prin- 
cipal abandoned  the  negotiations,  the 


For  later  oases,  derelo^neMts  and  ohaages  in  the  law  see  cumulative  Annotations^mme^l^U 
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it  has  been  held  tbftt  he  is  entitled  to  a  eommission 
only  in  ease  the  loan  is  made,"  unless  his  failure 
to  proenre  the  loan  is  caused  by  his  principal." 

[i  88]  (b)  Snffidflner  of  AlriUty,  RMuUness,  «Bd 
WiUingneM.  All  three  of  these  elements  must  exist 
in  the  customer,  in  order  to  entitle  the  brokor  to 


hit  eommisBions/*  and  it  ii  not  sufi&eienb  that  the 
ottstomw  is  ready  and  willii^,  but  he  must  also 
have  the  ability  to  earry  out  the  purchase  or  ex- 
change j"  nor  is  it  suffleient  that  he  is  able,  ready, 
and  willing,  but  on  terms  differ«it  fnmi  those  ine- 
scribed  by  the  owner."  It  is  not  required,  however, 


broker  was  entitled  to  compensation; 
and  where  It  did  not  appear  that  tha 
terms  on  which  the  money  would 
have  been  furnished  would  not  have 
been  satisfactory  to  the  principal, 
•a  Jury  might  properly  And  that  the 
broker  had  substantially  performed 
hie  contract,  and  a  verdict  In  hlfl 
favor  for  the  whole  amount  prom- 
ised should  be  sustained,  altnoufta 
there  was  no  proof  as  to  tha  value 
ot  the  services  rendered.  Rockwell 
r.  Hurst.  13  NTS  2S0. 

[b]  Seader  of  loan. — In  an  action 
by  brokers  to  recover  commissions 
for  negotlatinK  a  loan  which  the 
proposed  borrower  failed  to  accept 
and  to  give  security  for  as  agreed, 
they  need  not  prove  a  tender  of  the 
money,  as  it  is  the  client's  duty,  on 
notice  of  the  money  being  procured, 
to  give  the  proposed  security  and 
to  take  the  money.  Telford  v. 
Brlnkerhoff.  46  111.  A.  58s. 

Ic)  B«t<^p«l  of  borrower.-— Where 
a  principal  refused  to  accept  a  loan 
on  the  ground  that  the  broker's 
charge  for  his  services  In  obtaining 
It  was  excessive,  he  could  not  re- 
sist payment  for  the  services  be- 
cause the  lender  incorporated  a  new 
condition  in  the  application  requir- 
ing the  principal  to  comply  with  its 
rules  and  to  accept  the  loan  wltbln 
ten  days.  Hotchklss  v.  Kuchler,  t< 
App.  Dlv.  266,  83  NTS  710. 

[d]  IMawent  tenui. — Procuring 
a  person  willing  to  make  the  loan 
on  terms  different  from  those  pre- 
scribed by,  or  acceptable  to,  the 
principal  does  not  entitle  the  broker 
to  commissions.  Peet  v.  Sberwood, 
47  Ulnn.  S47,  SO  KW  241;  Crandall 
V.  Phillips.  13  App.  Div.  118,  43 
NTS  299:  Kronenberger  v.  Tesche- 
inacher,  52  Misc.  130,  101  NTS  7«4; 
Pinck  V.  Carlson,  137  NTS  90Z;  Gers- 
tenfeld  V.  Oerman,  123  NTS  196  (hold- 
ing that,  where  a  broker  employed  to 
procure  a  loan  on  mortgage  security, 
to  be  closed  Dec.  31,  1909.  procures  an 
acceptance  of  defendant's  applica- 
tion on  condition  that  the  loan  be 
closed  at  once  and  that  the  title  be 
satisfactory,  and  that  other  require- 
ments under  the  rules  of  the  lender 
be  fulfilled,  and  that  five  thousand 
dollars  additional  insurance'  be  taken 
out,  be  Is  not  entitled  to  recover 
his  compensation,  since  this  did  not 
constitute  an  acceptance  of  the  ap- 
plication as  made  by  defendant). 
Compare  Alabama  Loan  Co.  v.  Deans. 
»4  AI&.  377.  11  S  17  (holding  that 
the  usual  provisions  In  a  mortgage 
securing  the  loan  are  contemplated, 
in  absence  of  notice  to  the  contrary). 

SsfecUv*  tttl*  of  borrower  aa  de- 
leatliiir  rlcht  to  eoBualsalOB.  see  in- 
fra I  104. 

4S.  Demarest  v.  Spiral  Riveted 
Tube  Co.,  71  N.  J.  L.  14,  68  A  161; 
Hotliday  v.  Roxbury  Distilling  Co., 
130  App.  Div.  6E4.  115  NTS  S83; 
Duckworth  v.  Rogers,  109  App.  Dlv. 
168,  95  NTS  1089;  Steele  v.  Llppman. 
116  NTS  1099;  Chambers  v.  Ackley, 
SI  NTS  78.  Compare  Pitzpatrlck  v. 
Gllson,  176  Mass.  477,  57  NE  1000 
(holding  that  an  application  by  a 
broker  employed  to  secure  a  loan 
on  certain  realty  on  commission, 
stating  that  the  title  will  not  be 
deemed  satisfactory  If  the  estate  is 
held  subject  to  any  condition,  cannot 
be  construed  as  a  stipulation  that 
the  broker  was  not  to  be  entitled  to 
a  cammission  unless  the  loan  was 
actually  made). 

[a]  "Tho  ooatMet  of  brokerage 
a  tbm  matter  of  a  loan  dUTen  from 
Out  wttk  reneot  to  a  sale  of  real 
Mtate.  In  that  It  Is  not  regarded  as 
fully  performed  until  the  prospective 
lender  actually  makes  the  loan  or 
refnses  because  of  the  fault  or  mis- 
carriage of  the    principal."  Duck- 


worth V.  Rogers,  109  App.  Dlv.  168, 
,169,  9S  NTS  1089. 

[b]  Froowlaff  aa  agvoemeat  to 
loan.  suhBequently  withdrawn,  is  In- 
sufficient. Duckworth  v.  Rogers,  109 
App.  Dlv.  168,  9S  NTS  1089;  Rosen- 
thal V.  Gunn.  119  NTS  KB. 

4S.  Steele  v.  Llppman,  IIB  NTS 
1099. 

47.  Conn. — Bronk  v.  Connecticut 
Trust,  etc,  Co.,  89  Conn.  134.  91  A 
128. 

Ky.— PhlUlps  V.  Rudy,  146  Ky. 
780.  148  SW  897. 

Mass. — Rlley  v.  Hoffman.  216 
Mass.  352,  108  NE  904. 

N.  Y.— Von  Bayer  v.  Ninlgret 
Mills  Co..  164  App.  Dlv.  698,  ISO  NTS 
291  (evidence  neld  Insufnclent  to 
sustain  a  verdict  that  plalntlfT  had 
procured  one  ready,  able,  and  willing 
to  make  the  loan,  and  had  tendered 
performance  before  defendant  ter- 
minated the  transaction). 

Tex.— Halle  v.  Keller.  (Civ.  A.) 
168  SW  893  (evidence  held  to  sus- 
tain a  finding  that  the  alleged  pur- 
chaser of  the  whole  land  was  not 
ready,  willing,  and  able  to  take  the 
land  on  the  terms  on  which  the 
vendor  had  authorized  him  to  dis- 
pose of  it). 

[a]  "JBaoh  of  the  words  'ready,' 
•wfmng,''  and  'abUi'  expresses  an 
Idea  that  the  others  do  not  convey. 
Therefore,  the  rule  is  that  where  a 
real  estate  broker  undertakes  to 
furnish  a  purchaser,  he  Is  bound  to 
act  In  good  faith  In  presenting  a. 
person  who  Is  ready,  willing  and 
able  to  perform  his  part  of  the  con- 
tract, according  to  the  terms  pro- 
posed, and  if  he  does  furnish  such 
a  purchaser,  he  Is  entitled  to  his 
commission  for  making  the  sale." 
Phillips  V.  Rudy,  146  Ky.  780,  784, 
148  SW  397. 

[b]  BTldenoe  of  readiness  and 
wUllairness. — (1)  A  contract  of  sale 
signed  bv  the  purchaser,  although 
unilateral  when  tendered  to  the  ven- 
dor, is  prima  facie  evidence  of  the 
purchaser's  readiness  and  willinK- 
ness  to  buy.  Flynn  v.  Jordal,  124 
Iowa  457,  100  NW  826.  (2)  But  a 
contract  of  exchange  negotiated  by 
a  broker  and  Incompletely  executed 
by  the  broker's  principals  does  not 
snow  willingness  to  perform  by  the 
alleged  purchaser,  where  the  form 
of  tne  contract  and  the  lack  of  sig- 
natures thereto  show  that  some  of 
the  conditions  on  which  the  pur- 
chaser  Insisted  could   not  be  com- 

flied  with.  Schulte  v.  Meehan,  138 
II.  A.  491.  (3)  Evidence  held  not 
to  show  that  a  purchaser  willing  to 
buy  on  the  terms  of  plaintiff's  con- 
tract was  procured.  McGilvery  v. 
Lawrence,  SS  S.  D.  443,  162  NW  698. 

[c]  A  proBpeettve  pnrokaser  Is 
aattttsd  to  demand  possession  with- 
in a  reasonable  time,  and  hence  the 
fact  that  he  makes  such  a  demand 
does  not  show  him  unwilling  to  ef- 
fect the  purchase.  Beach  v.  Trav- 
eler's Ins.  Co.,  73  Conn.  118,  46  A 
867. 

[d]  Sender  of  perfomtanoe. — (1) 

The  broker  Is  not  obliged  to  cause 
the  party  willing  to  purchase  to 
tender  to  the  seller  a  written  agree- 
ment to  that  effect.  Cook  v.  Kroe- 
meke,  4  Daly  (N.  T.)  268.  (2)  So 
where  a  contract  of  sale  has  been 
repudiated  by  a  vendor,  proof  of  a 
tender  of  performance  by  the  pur- 
chaser la  not  necessary.  In  an  action 
by  a  broker  against  the  vendor  for 
his  commissions  on  the  sale.  Har- 
wood  V.  Dlemer,  41  Mo.  A.  48. 

[el  nme. — In  the  absence  of  a 
special  limitation  as  to  time,  it  la 
sufficient  If  the  customer  Is  ready, 
willing,  and  able  within  a  reasonable 
time.  Bunyard  v.  Pamum,  176  Mo. 
A.  89,  161  BW  <40. 


48.  Pox  T.  Cohen,  34  App.  389 
(the  broker  is  not  entitled  to  a  com- 
mission where  he  represenU  the 
purchaser  as  "all  right  In  every  re- 
spect" and  the  purchaser  proves 
financially  Irresponsible);  Phillips  v. 
Rudy,  146  Ky.  780,  143  SW  397; 
Ooldisberry  v.  Bades,  161  Mo.  A.  8, 
143  SW  1080;  Mutcbnick  v.  Davis; 
ISO  App.  Div.  417,  114  NTS  997. 

[a]  Mmrtij  pressntiiig  one  who 
Is  able  to  pnt  iv  a  forfeit,  but  who 
is  flnanclaaly  unable  otherwise  to 
carry  out  the  contract.  Is  not  suffl- 
eient. Smith  T.  Penn,  ISl  111.  A. 
166. 

rbl  AbtUty  on  the  day  fixed  to 
oonsnmmata  the  transaotioa  is  suffi- 
cient to  entitle  the  broker  to  his 
commissions,  although  at  the  time 
the  trade  was  arranged  the  pur- 
chaser was  unable  to  perform. 
Ravensoroft  v.  Chesmore,  (Iowa) 
108  NW  4ftS;  Jafle  v.  Navel,  114  NTS 
906. 

[o]    AbOlty  wlthla  ttne  limited*— 

A  oroker  employed  to  effect  an  ex- 
change of  property  Is  not  entitled 
to  his  commission  when  he  has  pro- 
duced a  person  who  was  not  able 
to  comply  with  the  principal's  offer 
within  the  time  limited  tor  perform- 
ance. Dyar  V.  Stone,  SI  Ca£  A.  143, 
137  P  269. 

[dl  Am  offer  by  thm  broker  to  vmr 
the  fnU  pnrohase  pdoe  will  not  re- 
move an  objection  to  the  ability  of 
the  purchaser  to  pay.  Toung  v. 
Ruhwedel,  119  Mo.  A.  231,  96  SW  228. 

 [e]      BrUenoe     of  ablUty. — (1) 

Where  the  proposed  purchaser  ad- 
mlU  that  he  had  not  the  ability  to 
pay  the  price  fixed,  his  testimony 
that  he  was  acting  In  behalf  of  a 
syndicate,  and  that  he  would  have 
been  prepared,  when  the  time  ar- 
rived to  complete  the  purchase,  to 
nnd  the  money  requlredt  does  not 
satisfactorily  show  his  ability  to 
buy.  Matttngly  v.  Pennle,  106  Cal. 
614,  39  P  300,  45  AmSR  ST.  (3)  A 
contract  procured  by  a  real  eatatO' 
broker,  signed  by  the  purchaser,  fur- 
nishes no  evidence  of  his  ability  to 

Serform  its  conditions.  Flynn  v. 
ordal,  124  Iowa  457,  100  NW  326. 
(3)  That  the  customer  paid  the  price 
In  full  is  sufficient  evidence  of  his 
financial  ability,  although  he  bor- 
rowed part  of  the  money  and  se- 
cured its  payment  by  mortgage  on 
the  property  bought.  Glwood-Bra- 
erson  Land  Co.  v.  Bleasdale,  (Iowa) 
139  NW  664.  (4)  Evidence  held  to 
show  purchaser's  Inability.  Harmon 
V.  Bnright,  1Q7  Mo.  A.  6€0.  81  SW 
1180;  BuUer  v.  Baker,  17  R.  I.  682, 
23  A  1019,  33  AmSR  897. 

[f}  The  word  •^U"  as  used  In 
a  statute  which  provides  that  the 
broker's  commissions  are  earned 
when,  during  the  agency,  he  finds 
a  purchaser  ready,  able,  and  willing 
to  buy,  etc,  means  financially  able, 
Shaw  V.  Chiles,  0  Ga.  A.  460,  71  SE 
746  (under  Civ.  Code  [1910]  S  3687). 

[g]  Where  the  paroliaseT  oannot 
perform  without  resorting  to  an  nn- 
lawfvl  deriee,  the  broker  is  not  en- 
titled to  commissions.  Zlttle  v. 
Schleslnger,  46  Nebr.  844,  66  NW  892. 

[hi  raise  represantatloas  as  to 
aUlity. — A  broker  who  repeats  to  the 
vendor,  although  In  good  faith,  with 
intent  to  Induce  a  sue,  and  with  the 
result  of  doing  so,  the  false  and 
reckless  statements  of  the  purchaser 
as  to  his  financial  responsibility  Is 
entitled  to  no  commissions.  Bute  v. 
Williams,  (Tex.  Civ.  A.)  162  SW  989. 

40.  Loyacano  v.  Thompson,  4  La. 
A,  (Orleans)  34B;  Wittwer  v.  Hur- 
wltz.  216  N.  T.  269.  110  NE  483 
(holding  that,  where  plaintiff,  seek- 
ing a  commission  on  a  sale  of  land, 
produced  a  purchaser  ready,  ablol 
and  willing  to  buy  oiy  a  *  ^itnditliui 
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that  he  shall  have  legaS  tender  in  hand  with  whieh 
to  pay,"  unless  the  price  is  required  to  be  paid  in 
cash,"^  in  which  case  the  fact  that  he  has  property 
out  of  whioh  the  required  payment  may  be  made 
is  not  Buffieient."  The  owner  is  entitled  to  a  rea- 
sonable opportunity  for  investigation  as  to  the  cus- 
tomer's ability  to  comply  with  the  contract.'" 
[$  89 j  (3)  Gondnsion  of  Oontoact  Differing  from 

other  than  that  In  th«  original  con- 
tract, the  question  whether  defend- 
ants' demand  for  Immediate  payment 
was  reasonable  is  Immatertu,  in  the 
absence  of  fulfillment  by  plalntlR  of 
all  other  conditions  of  the  original 
contract) :  Weiss  v.  Rubinson,  112 
App.  Dlv.  276.  98  NTS  429  (holding 
that  a  real  estate  agent  does  not  pro- 
duce purchasers  willing  to  execute 
a  contract  on  the  terms  prescribed, 
so  as  to  be  entitled  to  commissions, 
where  they  insist  on  more  onerous 
terms  than  those  verbally  agreed  on, 
and  on  denial  thereof  refuse  to  buy): 
Hough  V.  Baldwin,  68  Mlsc.  284,  108 
MYS  133  (holding  that,  where  a 
broker's  customer  refused  to  sign 
the  contract  of  exchange  unless  a 
new  stipulation  was  Inserted, 
amounting  to  an  option  In  the 'Cus- 
tomer to  take  or  not  on  contingen- 
cies, such  customer  was  not  ready 
and  willing  to  take  on  terms  pro- 
posed to  plaintiff,  entitling  plaintiff 
to  commission);  Acropolis  Realty  Co. 
V.  Proellch.  109  NTS  163:  McCune 
V.  Badger.  126  Wis.  186,  106  NW  667; 
Cyr  V.  Lecours.  47  Que.  Super.  86. 

[a]  On*  •nsloyid  to  sMim  a 
loan  of  a  specified  amount  on  spec- 
ified terms  must,  to  recover  his  com- 
missions, show  that  he  secured  one 
willing  to  make  the  loan  on  the 
terms  specified:  and  proofs  that  he 
secured  one  willing  to  make  the  loan 
for  a  less  time  Is  Insufncient.  Qlover 
V.  Duffy,  112  NTS  109». 


J.  J*.   »  A  .... 

[b]  wbet*  a&  allsmA  pwoliMW 
replies  to  u  own*r         a  eonBtar 

iptoposlttoa  that  cannot  be  con- 
strued as  an  acceptance  of  any  of 
the  terms  of  sal*  made  by  the'  owner, 
the  broker  employed  to  procure  a 
purchaser  Is  not  entitled  to  any  com- 
mlsslons.  Winters  v.  Portwood,  49 
Tex.  ClT.  A.  297,  lOB  8W  S8S. 

[c]  Xmmatalal  modlfleatlm  of 
teRas<— The  fact  that  the  contract, 
offered  by  the  owner  to  the  pur- 
chaser procured  by  a  hrodcer,  de- 
scribed the  property  as  "SOxlOO. 
more  or  less,"  while  tne  terms  given 
to  the  broker  described  It  as  "20z 
100,"  was  not  a  aufflelent  departure 
to  authorise  the  recovery  of  com- 
missions  by  the  broker  on  the  pur- 
chaser's refusal  to  buy  on  the  terms 
offered.  Levy  v.  Sonneborn,  78  Misc. 
50.  188  NTS  286. 

[d1  VrodiMliMr  a  pweliaser  will- 
ing to  parobase  on  terms  mors  bur- 
densome to  him  than  those  origin- 
ally contemplated  has  been  held  to 
entitle  the  lu'oker  to  his  commission. 
Fhlllfps  V.  Kraft,  18S  App.  Dlv.  869, 
132' NTS  198. 

60.  McCabe  v.  Jones,  141  Wis.  540, 
124  NW  486. 

[a]  The  term  "peonnlarlly  sbl*," 
as  used  with  reference  to  the  finan- 
cial condition  of  a  proposed  pur- 
chaser, does  not  mean  that  such  pur- 
chaser must  necessarily  have  all 
the  money  in  his  pocketbook  or  to 
his  credit  at  the  bank,  but  that  he 
must  be  able  to  command  the  neces- 
sary money  to  close  the  deal  on 
reasonable  notice,  or  within  the 
time  limited  by  the  vendor.  If  the 
time  Is  limited.  McCabe  v.  Jones. 
141  Wis.  540,  124  NW  486. 

[b]  AMI^  to  make  final  pay- 
ment.^(l)  Where  the  proponed  pur- 
chaser was  at  the  time  oi:  the  sign- 
ing of  the  contract  of  sale  rttady 
to  make  the  payment  then  due,  the 
broker  Is  not  required  to  show  that 
the  purchaser  had  sutTlclent  funds 
on  hand  at  that  time  to  make  the 
final  payment.  Levy  v.  Ruff,  4  Misc. 
180,  23  NTS  1002  [aff  3  MlsC.  147.  22 
NTS    744,    80    AbbNCaa    291].  (2) 


It  la  sufficient  If  the  purchaser  has 
arranged  so  that  the  money  will  be 
available  for  payment  when  the  deed 
is  delivered,  although  part  of  it  Is 
obtained  from  a  mortgage  on  the 
purchased  property,  executed  con- 
temporaneously with  the  deed  to  the 
purchaser.  McCabe  v.  Jones,  141 
Wis.  640.  124  NW  486.  To  same 
effect  Trent  Trust  Co.  v.  MacFar- 
lane,  21  Hawaii  435.  (3)  Where  cus- 
tomers procursd  by  a  broker  make 
a  definite  agreement  with  the  prin- 
cipal and  are  able,  ready,  and  will- 
ing to  perform,  it  is  immaterial 
whether  the  customers  agree  to  fur- 
nish the  entire  money  themselves, 
or  merely  agree  on  the  terms  on 
which  they  Intend  to  form  a  syndi- 
cate to  furnish  the  money.  Hutch- 
inson v.  Plant,  218  Mass.  148,  lOfi 
NE  1017. 

[c]  msolrenoy  of  pnrabassr*— The 
fact  that  the  purchaser  is  Insolvent 
does  not  defeat  the  broker's  right  to 
a  commission,  where  a  cash  payment 
is  not  required,  and  the  contract  of 
sale  contemplates  that  the  vendor 
is  to  be  secured  by  bond  and  deed  of 
trust,  which  the  purchaser  Is  pre- 

fared  to  deliver.  Ross  v.  Flckllng, 
1  App.  (D.  C.)  442.  Compare  Rob- 
ertson V.  Allen,  184  Fed.  872,  107 
CCA  264  (holding  that  commissions 
are  not  earned  by  a  broker  by  his 
procuring  a  purchaser  who  is  Ir- 
responsible and  insolvent). 

61.  Nelderlander  v.  Starr,  60  Kan. 
766.  SI  F  869:  Wattem  v.  Dancey,  28 
S.  D.  481,  1»  NW  480,  189  AmSR 
1071. 

fa]  A  fonnaa  teada  of  the  pxloe 
(1)  Is  unnecessary  until  the  prin- 
cipal evinces  some  disposition  to 
accept  it.  In  order  to  entitle  the 
broker  to  commissions.  Carlln  v, 
Lifur,  2  Cal.  A.  690,  84  P  292.  <2) 
And  where  the  principal  absolutely 
refuses  to  deal  with  the  purchaser, 
a  tender  of  the  cash  required  to  bind 
the  sale  by  the  pundiaaer  Is  waived, 
for  the  purposes  of  the  broker's 
right  to  recover  commissions.  Smith 
V.  Tatum.  140  Ga.  719,  79  SE  776; 
McDermott  v.  Mahoney,  (Iowa)  106 
NW  926,  189  Iowa  S&2.  116  NW 
32,  116  NW  788;  Moore  v.  Boehm, 
46  Misc.  622,  91  NTS  125. 

6a.  Dent  v.  Powell*  98  Iowa  711, 
61  NW  104S;  Waiters  v.  Dancey,  21 
S.  D.  481.  122  NW  430,  189  AmSR 
1071. 

[a]  The  faots  that  the  pw> 
duuMX*B  assets  aoaslat  of  a  stock  of 
groceries,  the  value  of  which  Is  not 
shown,  and  a  cause  of  action  against 
third  parties  for  ten  thousand  dol- 
lars or  twelve  thousand  dollars  for 
money  loaned,  aiid  that  he  has  no 
funds  In  his  possession,  are  Inriuffl- 
clent  to  show  his  ability  to  pay 
twenty-five  thousand  dollars  cash. 
Schnltzer  v.  Price.  122  App.  Dlv.  409, 
106  NTS  767. 

53.    Smith  V.  Penn,  161  111.  A.  155. 

64.  U.  S.— McMIllln  v.  Beves.  147 
Fed.  218.  77  CCA  444. 

Ala. — Barbour  v.  Cantrell.  69  S  67; 
Lamar  v.  King.  16S  Ala.  286.  63  S 
279.  See  also  Cook  v.  Forst.  116 
Ala.  395.  22  S  540  (holding  that 
Immaterial  changes  In  the  original 
terms  do  not  defeat  the  broker's 
right  to  a  commission). 

Aria. — Mayhew  v.  BrlsUn.  13  Arls. 
102,  108  P  263. 

Ark. — Hodges  v.  Bayley,  102  Ark. 
200,  143  SW  92:  Stlewel  v.  Lally.  89 
Ark.  195,  116  SW  1134;  Hunton  v. 
Marshall,  76  Ark.  375,  88  SW  963. 

Cal. — Brown  v.  Mason,  165  Cal. 
156,  99  P  867.  21  LRANS  328. 

Colo.^r-Gelger    v.    Riser.    47  Colo. 


That  Which  Broker  Was  Authorised  To  Negotiate— 
(a)  Ooneral  Bnle.  If  a  broker  has  brought  the  par- 
ties together  and  as  a  result  they  con^ude  a  coq- 
traot,  he  is  not  deprived  of  his  right  to  a  commis- 
sion by  the  fact  that  the  contract  so  concluded 
differs  in  terms  from  the  one  which  he  was  author- 
ized to  negotiate,'^  particularly  where  the  customs 
procured  is  able,  ready,  and  willing  to  enter  into  a 

297.  107  P  267:  Knowles  T.  Harvey, 
10  Colo.  A.  9.  62  P  46. 


D.  C. — Simms  v.  Booth.  48  App. 
263;  Shlnn  v.  Evans,  87  App.  tW; 
Bryan  v,  Abert,  3  App.  ISO. 

Pla.— Wiggins  V.  Wilson,  55  Fla. 
346,  364,  46  S  1011  [quot  Cycl. 

Ga.— Phlnliy  v.  Bush.  129  Ga,  479. 
69  SE  269;  W^ltt  v.  Baker.  13  Ga.  A. 
896.  79  SE  243. 

111.— Benedict  v.  Dakln,  243  IIL 
384,  90  NE  712;  Henry  v.  Stewart, 
185  111.  448,  67  NE  190  [afl  86  111.  A 
170];  Bash  v.  Hill,  62  III.  216  (bold- 
Ing  that  where  brokers  are  employed 
to  assist  In  making  a -trade  with  a 

riromlse  of  a  certain  compensation 
n  case  it  Is  eflaeted.  and  they  assist 
In  bringing  it  about,  they  are  en- 
titled to  the  sum  agreed  to  be  paid, 
although  the  prlncTpal  changed  his 
proposition  with  a  view  to  dispensing 
with  their  services,  they  having  re- 
ceived no  notice  of  the  change! ; 
Raaar  v.  Spurllng,  176  lit  A.  349; 
Smith  V.  Sears,  160  111.  A.  240;  Syn- 
der  V.  Fearer,  87  111.  A.  276;  Lepsley 
V.  Holridge,  71  111.  A.  662;  Adams  v. 
Decker,  34  111.  A.  17;  lAwrence  v. 
Atwood,  1  III.  A.  217. 

Ind. — Sfaelton  v.  Lundln,  46  Ind.  A. 
172,  90  Nn  387;  UcFarland  v.  LlUard, 
2  Ind.  A.  leO,  28  NB  229,  iO  AmSR 
234. 

Iowa. — Reld  r.  UcNemey,  ixs  Iowa 
360,  103  NW  1001;  Welch  v.  Toung, 

79  NW  69.  ■ 

Kan.— Beougher  v.  Clark,  81  Kan. 
250.  106  P  39,  27  LRANS  198;  Marlatt 
V.  Elliott,  69  Kan.  477,  77  P  104. 

Ky. — Putrell  v.  Reeves.  166  Ky. 
282.  176  SW  1161.  1162  [clt  Cyc|; 
Coleman  v.  Meade,  13  Bush  368. 

Mich. — Lerner  v.  Harvey.  166  NW 
427;  Prtedenwald  v.  Welch,  174  Mich. 
399.  401,  140  NW  564  [quot  Cyc]; 
Obenauer  v.  Solomon,  ISl  Hlch.  670, 
116  NW  696;  HcKlnnon  t.  Gates.  l«2 
Mich.  616,  CI  NW  74. 

Ulnn. — Coon  v.  St.  Paul  Park 
Realty  Co.,  101  Hlnn.  891,  112  NW 
626. 

Mo.— Woods  V.  Stephens,  46  Ma 
555;  Jennings  v.  Overholt.  186  Mo.  A. 
605.  172  SW  449;  Perry  v.  Edelen.  181 
Mo.  A.  498,  164  SW  645;  Cole  v. 
Crump,  174  Mo.  A.  216.  156  SW  769: 
Duncan  v.  Turner,  171  Ho.  A.  661. 
154  SW  816;  McCormIck  v.  Obanlon. 
168  Mo.  A.  606,  153  SW  287:  Maxwell 
V.  Roslttky,  167  Mo.  A.  E7S,  162  SW 
376  (holding  that,  where  a  broker, 
employed  to  sell  a  house  for  cash, 
procured  a  purdiaaer  who  was  ac- 
cepted by  defendant,  and  to  whom 
defendant  sold  the  house  for  the 
price  fixed,  but  for  part  cash  and 
the  balance  secured  on  the  property, 
the  broker  was  entitled  to  hla  com- 
mission); Murphy  v.  Knights  of  Co- 
lumbus Bldg.  Co.,  165  Mo.  A.  649.  I3S 
SW  446;  Hamilton  v.  Hathaway,  152 
Mo.  A.  483,  133  SW  629;  Henderson 
V.  Mace,  64  Mo.  A.  398.  But  see 
Relger  v.  Bigger,  29  Mo.  A.  421  (hold- 
ing that  a  broker  employed  to  effect 
a  sale  must  do  so,  unless  the  prin- 
cipal accepts  some  other  form  of  con- 
tract as  a  performance,  which  must 
be  shown,  and  disapproving  Leete  v. 
Norton,  43  Conn.  219). 

Mont. — Shober   v.    Blackford,  41 
Mont.  194,  127  P  329. 

Nebr. — Potvln  v.  (hirran,  13  Nebr. 
302.  14  NW  400. 

N.  T. — Toungman  v.  North  El«- 
trlc  Co.,  160  App.  Dlv.  768.  146  NTS 
69;  Lord  v.  U.  S.  Transportation  Co.. 
143  App.  Dlv.  437,  liS^  NTS  451; 
Southwfok  v.  SwavlenskI,  114  App. 
Dlv.  681.  99  NTS  1079;  O'Toole  v. 
Tucker,   17   Misc.   664.   40  NTS  116 


For  later  eaaMt  derelopasBta  and  ehaages  in  the  law  see  cumulative  Annotations, 
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contract  on  the  temui  mentioned  in  the  broker's 
authohzation.'"  Where  for  example  the  principal 
mDSommates  a  sale  to  a  purchaser  found  by  the 
broker,  he  is  liable  for  the  eommissifm,  although 

raff  II  mac.  4SB,  S8  NTS  »69]:  Jones 
T.  H«nry,  Ifi  Mlsc  1»,  H  NTS  4aS. 

N.  D. — Northern  Immigration  As- 
soc. V.  Alger.  27  N.  D.  4«7.  147  NW 


the  sale  is  made  at  a  smaller  price  than  that  origi- 
nally proposed  by  him  to  the  broker,'^  unless  the 
ri^t  to  a  commission  is  made  conditional  on  a  sale 
at  the  price  mentioned  in  the  broker's  authorisa- 


lOO. 

Or— Good      Smith,  44  Or.  BT8.  7S 

P  S64. 

Pa. — Keya  v.  Johnson,  flS  Pa.  42. 

S.  D. — HelmberKer  v.  Rudtt,  SO  B.  D. 
as,  138  NW  374;  Webb  v.  BurroughB, 
:5  S.  D.  62»,  127  NW  623;  Brgland 
T.  South,  22  S.  D.  467,  118  NW  71»; 
Huntemer  v.  Arent,  16  6.  D.  406,  113 
NW  653. 

T«nn. — Slier  v.  Perkins,  126  Tenn. 
iSO,  149  SW  1060,  47  LRANS  232. 

Tex. — McDonald  v,  Cabinass,  100 
Tex.  616,  102  SW  721  [att  (Civ.  A.) 
98  SW  94_3];  Webb  v.  Harding,  (Glv. 
A.)  169  SW  1029;  Goodwin  v.  Gunter, 
(CtT.  A)  142  SW  664;  Loomls  v. 
BroadduB,  (CIt.  A)  134  SW  743: 
Hamburser  v.  Thomas,  (Civ.  A.)  118 
SW  370;  Bhrana  v.  Gay,  (Civ.  A)  74 
SW  675;  Pryor  v.  Jolly,  (Civ,  A.)  39 
SW  1Q19.  See  also  Parks  v.  Sullivan, 
(Civ.  A)  1B2  SW  704  (right  to  com- 
mission not  affected  by  reservation 
br  principal  of  rl^t  to  repurchase). 

iV— Cannon  v.  j^te^  116  Va.  711, 
SO  SE  581. 

Wash. — Uerrltt  T.  American  Cater- 
ing Co.,  71  Wash.  4Z6.  429,  128  P 
1074  [clt  Cyc]. 

Wis. — Burden  v.  Brlquelet,  126 
Wis.  341.  104  NW  83. 

Can. — Stratton  v.  Vachon.  44  Can. 
S.  C.  396  {allowlns  app  3  Sask.  L. 
284]. 

Ont. — ^Iforson  T.  Bumslde.  81  Ont. 
43a^^Ymtt  V.  Campbsll.  II  TT.  C. 

Que.— Bousqast  t.  Ml^nault.  48 
Que  Snper.  ft. 

"The  deoialons  .  .  .  aenerallr 
agree  that  where  the  acent  Is  em- 
ployed at  a  stipulated  commission 
to  procure  a  purchaser  upon  terms 
named,  the  seller  raservlnr  the  rl^ht 
to  consummate  the  sale,  the  arent 
has  fully  discharged  his  undsrtMlng 
when  he  has  procured  a  purchaser: 
and  If,  then,  the  seller  avails  him- 
self of  the  services  so  rendered  and 
negotiates  a  sale,  though  upon  terms 
and  conditions  different  from  those 
named  to  the  agent,  the  agent  may 
recover  the  commission  agreed  upon 
in  the  contract,  whether  it  be  a  fixed 
sum,  or  a  commission  at  a  percent- 
age of  the  selling  price,  or  at  an 
agreed  rate  per  acre."  Shober  v. 
Blackford,  46  Uont.  184,  208,  127  F 
329. 

[a.]   This  principle  doss  not  apply 

in  an  action  ny  a  real  estate  broker 
as  against  his  employer,  another  real 
estate  broker,  who  derives  no  bene- 
fit whatever  and  Is  no  party  to  the 
change  in  the  terma  of  sale.  Cairns 

Buffet,  22  Man.  S6f,  8  DomLR  68, 
22  WestLR  402. 

[b]  The  faet  that  a  parohaser 
pays  mors  Uum  hs  authorised  his 
noker  to  oSsz  <1>  does  not  deprive 
the  latter  of  his  right  to  a  commis- 
sion for  effecting  the  purchase  (Car- 
son v.  Baker,  2  Colo.  A.  248,  29  P 
1134),  (2)  In  the  at>aence  of  an  agree- 
ment to  tfie  contrary  (Lestrade  v. 
Vanilnl,  <  La.  Ann.  S99>. 

[e]  lioaai  hmmra^d)  Where  a 
loan  for  a  less  amount  than  that 
named  t>y  the  principal  was  obtained 
by  the  broker,  and  It  was  accepted 
but  subsequently  declined  by  the 
principal,  a  service  was  rendered  and 
s  commission  Is  accordingly  due. 
Van  Uen  v.  Byrnes,  1  Hilt.  (N.  Y.) 
123;  Plsher  v.  Drewett,  48  L.  J.  Exch. 
12.  (2)  But  where  a  broker  .under- 
takes to  procure,  for  a  certain  com- 
pensation, a  loan  on  certain  terms, 
and  Introduces  to  his  principal  a 
customer  who  makes  the  loan  on  dif- 
ferent terms,  the  broker  does  not 
earn  his  compensation.  IlllnKs- 
vorth  V.  Slosson,  19  III.  A.  812;  lan- 
haad  V.  Hartley,  161  Iowa  «1S.  148 


NW  591,  AnnCatfl916D  1;  Faulkner 
V.  CorneU,  80  App.  Dlv.  161,  80  NTS 
636;  Stone  v.  Plant.  8S  NTS  1030. 

[d]  That  tha  dMd  Is  mad*  jointly 
to  tlia  panAaasr  p«HHUfsa  sat  to  a 
tUrd  party  dosa  not  deprive  a  broker 
of  his  right  to  a  commission,  where 
the  contract  of  sale  wsis  between  the 

grlnclpal  and  the  purchaser  procured, 
ound  V.  SImklns,  (Tex.  Civ.  A.)  161 
SW  672. 

[e]  Offer    to    pay  dlflerenes^ 

Where  brokers  procure  a  purchaser 
ready,  able,  and  willing  to  purchase 
on  defendant's  terms.  It  is  no  de- 
fense to  an  action  for  commissions 
that  the  memorandum  of  sale  does 
not  provide  for  exactly  the  same  In- 
terest terms  that  defendant  de- 
manded, where  plaintiffs  offer  at  the 
time  to  pay  the  difference.  Rlker  v. 
Post,  125  App.  Dlv.  607,  110  NYS  79. 

60.  Corbel  v.  Beard,  92  Iowa  860, 
60  NW  636;  Veatch  v.  Norman,  96 
Mo.  A.  600,  69  SW  472;  Traynor  v. 
Morse,  66  Nebr.  696,  76  NW  1103; 
Reynolds  v.  Tompkins,  23  W.  Va.  229. 

56.  Ala.— Smith  v.  Sharpe.  162 
Ala.  438,  60  S  381,  136  AmSR  62 
(holding  that,  where  a  broker  In- 
troduces a  prospective  purchaser, 
and  the  seller  undertakes  to  conduct 
the  negotiations,  and  finally  sells 
for  less  than  the  terms  named  In 
the  contraot  of  employment,  he 
thereby  waives  his  right  to  insist  on 
the  terms  of  the  contract  in  that 
respect,  and  Is  liable  at  least  for  a 
reasonable  commission) ;  Cook  v. 
Forst,  116  Ala.  89B,  22  S  640;  Davis 
v.  Clausen,  2  Ala.  A.  378,  67  3  79. 

Aris. — Forbes  v.  Arisona-Parral 
Min.  Co..  16  Arts.  80.  136  P  716. 

Ark.— Stlewel  t.  lially,  89  Ark.  196. 

116  SW  1184. 

Cal. — Boland  v.  Aahurst  OH,  Land, 
etc.,  Co.,  146  CaL  406.  78  P  871; 
Briggs  V.  Hall,  24  Cal.  A  586,  141  P 
1087:  Justy  V.  Brro.  16  CaL  A  618, 

117  P  675. 

Colo.— Williams  v.  Bishop.  II  Colo. 
A.  278,  63  P  289. 

Conn.. — Schlegal  v.  Allerton,  66 
Conn.  260.  32  A  163. 

Del. — Tebo  v.  Weld,  92  A  876. 
D.  C. — Clark  v.  Morris,  30  App.  568. 
Fla.— Wiggins  V.  Wilson,  66  Fla. 


346.  364.  46  S  1011  [quot  Cyol. 


Oa.  A. 


Oa. — Graves  v.  Hunnlcuti 
99.  68  SE  668. 

Ida. — Spotswood  V.  Iforrla,  10  Ida. 
129,  77  P  216;  Smith  T.  Anderson,  2 
Ida.  637,  21  P  412. 

111.— Hafnor  V.  Herron.  166  III.  242, 
46  NB  211  [aff  «0  III.  A  692];  Hes- 
Bllng  V.  Frey,  182  111.  A.  647;  Smith 
V.  Sears,  160  111.  A.  240:  Wright  v. 
McClIntock,  136  111.  A.  488;  Baker  v. 
Murphy,  ICS  111.  A.  161  (holding  that, 
where  one  engages  a  broker  to  sell 
his  land  so  as  to  net  seventy  dollars 
per  acre  and  agrees  to  protect  the 
broker  In  pricing  the  land  at  from 
seventy-one  dollars  to  seventy-two 
dollars  and  fifty  cents,  and  after- 
ward connives  with  a  prospective 
purchaser,  with  a  view  to  depriving 
the  broker  of  his  commission,  he  Is 
liable  to  the  broker  for  his  services, 
the  latter  having  been  instrumental 
in  bringing  about  the  sale);  Loehde 
V.  Halsey,  88  111.  A.  462;  McConaughy 
V.  Mahannah,  28  111.  A  169. 

Ind. — Provident  Trust  Co.  T.  Dar- 
rougb.  168  Ind.  2»,  78  NB  1080. 

Iowa. — Lenls  v.  Suamllch,  ISO 
Iowa  202,  106  NW  624. 

Kan. — ^Morris  v.  Brands,  76  Kan. 
680,  89  P  901;  Plant  V.  Thompson,  42 
Kan.  664,  22  P  726.  16  AmSR  612 
(holding  that  an  owner  cannot  es- 
cape paying  a  commission  to  a 
broker  employed  to  sell  his  land  by 
selling  for  a  sum  less  than  the  price 
given  the  broker,  where  the  reduc- 
tion Is  made  of  his  own  accord  and 
to  escape  payment  of  the  commis- 
sions, and  the  broker  was  the  means 
of  bringing  the  owner  and  the  pur- 


chaser together,  and  the  sale  resulted 
therefrom);  Ratts  v.  Shepherd,  37 
Kan.  20.  14  P  496. 

Ky.— Curry  t.  Fetter,  15  EyL  494. 

Md.— Howard  v.  Street,  126  Md. 
289.  98  A  928. 

Mass. — Games  t.  Flnlgan,  198 
Maes.  128,  84  NB  S24. 

Mich.— Lemer  v.  Hanrey,  166  NW 
427:  Davls-Flsher  Co.  v.  Hall,  182 
Mich.  674,  148  NW  718,  LRA1916A 
1224;  Prlndle  v.  Allen,  164  Mich.  65S. 
129  NW  686. 

Minn. — Hubachek  v.  Hazzard,  83 
Minn.  437,  86  NW  426. 

Mo. — Smith  V.  Lyons  Salt  Co.,  177 
SW  1067;  Burdett  v.  Parish,  185  Mo. 
A.  605,  172  SW  620;  Lane  v.  Cunning- 
ham, 171  Mo.  A.  17,  168  SW  626; 
Welsels-Oerhart  Real  Est.  Co.  v.  Ep- 
stein, 167  Mo.  A.  101.  137  SW  828; 
Hamilton  v.  Hathaway,  162  Mo.  A. 
483,  133  SW  629;  Hovey  v.  'Aaron, 
133  Mo.  A  573,  113  SW  718;  Glade 
v.  Eastern  Illinois  MIn.  Co.,  129  Mo. 
A.  443,  107  SW  1002:  Holland  v.  Vin- 
son, 124  Mo.  A.  417.  101  SW  1131; 
Staehlln  v.  Kramer,  118  Mo.  A.  329, 
94  SW  785;  Smith  v.  Trultt,  107  Mo. 
A  1.  80  SW  686;  McCormack  v. 
Henderson,  100  Mo.  A.  647,  76  SW 
171;  Stinde  v.  Blesch,  42  Mo.  A.  678; 
Wetsell  V.  Wagoner,  41  Mo.  A.  609. 

N.  J. — Weeks  v.  Smith,  etc.,  Co. 
79  N.  J.  L.  888.  892,  75  A  778  [cit 
Cyc]. 

N,  T.— Martin  v.  Silliman,  68  N.  T. 
616  (holding  that  the  broker  is  en- 
titled at  least  to  a  ratable  portion  of 
the  agreed  commission) ;  Martin  v. 
Fegan,  95  App.  Dlv.  164.  h  NYS  472; 
Levy  Coogan.  16  Daly  187.  9  NYS 
584;  Chilton  vrButlor,  1  S.  D.  Smith 
150:  Hobbs  v.  Edgar,  28  Misc.  118. 
SI  NTS  1120  raff  ti  Mlae.  610,  49 
NTS  list]:  Gold  Serrell,  6  Misc. 
124,  26  NTS  6. 

Oh. — Bowman  v.  Hartman.  27  Oh. 
Cir.  Ct.  809. 

Okl.— Doub  V.  Taylor.  160  P  687; 
Schlegsl  V.  Fuller,  149  P  1118;  Selby 
V,  Jarrett.  30  Okl.  74,  118  P  871. 

Or. — Slotboom  t.  Simpson  Lumber 
Co.,  67  Or.  616.  186  P  889.  126  P  641. 
AnnCaal915C  839. 

Pa. — ^Keys  v.  Johnson,  68  Pa.  42; 
Warns  v.  Johnston,  48  Pa.  Super. 
98;  Peters  v.  Holmes.  46  Pa.  Super. 
278 

R.  I. — Peckham  v.  Ashhurst.  18  R. 
I.  876,  28  R  337. 

Tex.— Martin  v.  Jeffries,  (Civ.  A.) 
172  SW  148:  Webb  v.  Harding,  (Civ. 
A.)  169  SW  1029;  Bellls  v.  Hann. 
(Civ.  A.)  167  SW  427;  Parks  v.  Sulli- 
van, (Civ.  A.)  162  SW  704;  Hancock 
V.  Stacy,  (Civ.  A.)  116  SW  177 
(holding  that,  although  the  owner 
sells  to  a  purchaser  procured  by  a 
broker  for  a  less  sum  than  that  for 
which  he  authorized  his  broker  to 
sell,  he  is  liable  for  his  commission, 
If  not  for  the  full  sum  agreed  on, 
at  least  for  the  reasonable  value  of 
his  services) ;  Newton  v.  Conness. 
(C^lv.  A.)  106  SW  892;  Byrd  v.  Frost, 
(Civ.  A)  29  SW  46. 

Va.— Paachall  v.  Ollliss,  113  Vs. 
643,  76  SE  220,  AnnCasl913B  778 
and  note. 

Wash. — Peterson  v.  St.  Francis 
Hotel  Co.,  61  Wash.  878,  112  P  847; 
Lawson  V.  Black  Diamond  Coal  Hln. 
Co.,  68  Wash.  614,  102  P  769;  Barnes 
V.  German  Sav.,  etOn  Soc,  21  Wash. 
448.  68  P  669. 

W.  Va.— Ice  V.  Maxwell,  61  W.  Va. 
9,  65  SE  899. 

Wis.— Oliver  v,  Kats.  181  VTla.  409. 
Ill  NW  509. 

Can. — Langley  v.  Rowlands,  46 
Can.  8.  C.  f26  [dlsm  app  16  B.  C. 
72]. 

Alta. — George  v.  Howard,  4  Dom 

LR  267. 

Ont.— Rice  v.  Qalbralth,  26  Ont.  L. 
43.  2  DomLR  859,  8  OntWN  215,  21 
OntWR  670;  Sln&rer  v^  i^ussell,  2" 
Ont.  L.  444.  1  DomLR  (46.  l^jni' 

Digitized  by  VjCJV7 


602  [9C.J.] 


BROKERS 


[§  89 


tion;"  and  this  role  applies  although  the  principal 
accepts  property  in  lieu  of  easb,"^  although  the  sale 
is  made  on  better  terms  than  those  authorized,'^  or 
although  the  sale,  as  finally  made  by  the  owner, 
includes  property  which  the  broker  was  not  anthor- 
ized  to  sell. 

Oontisnation  of  negotiations.  However,  to  entitle 
a  broker  to  a  commissioa,  where  the  contract  con- 
cluded diCEers  from  that  which  the  broker  was  au- 
thorized to  negotiate,  the  n^otiations  commenced  by 
the  broker  must  have  continued  uninterrupted^)  and 


688,  21  OntWR  24;  Huntv-  Emerson. 
20  DomluR  S81;  Strong  v.  London 
Mach.  Tool  Co.,  10  DomLR  610,  4 
OntWN  1062.  24  OntWR  865  (en- 
titled to  recover  as  on  a  quantum 
meruit);  Cronk  v.  Carman,  2  OntWN 
1027,  19  OntWK  146  (holding  that 
a  real  estate  agent  la  entitled  to  his 
commission  on  a  quantum  meruit 
basis  when  he  introduces  a  pur- 
chaser to  his  principal,  although  the 
sale  is  finally  closed  at  a  lower  fig- 
ure thlin  that  originally  named). 

[a]  J^US  VTop«rt7  oA  ""^'"f ' — 
Where  defendant  knew,  or  was  pre- 
sumed to  know,  at  the  completion  of 
an  exchange  of  property,  that  the 
deed  to  blm  contained  a  less  acre- 
age than  had  been  represented  to 
be  In  the  tract,  the  defect  is  Imma- 
terial. Price  V.  Partrtdge.  78  Wash. 
S62,  13&'  P  34. 

fi7.  D.  C. — Armea  v.  Cameron,  19 
D.  C.  485. 

Fla.— Yarn  v.  Pelot,  66  Fla.  867. 
45  S  1015  (holding  that  a  real  estate 
brokerage  contract  to  bring  about  a 
sale  at  a  fixed  minimum  price  is  not 
wholly  performed  by  the  introduction 
of  one  who  subsequently  becomes  a 
purchaser  at  a  reduced  price). 

111.— Buhl  v.  Noe,  61  111.  A.  622. 

Md. — Schwartze  v.  Yearly,  81  Md. 
270. 

Mich.— Williams  v.  McOraw*  B2 
Mich.  480,  18  NW  227. 

Mo. — Burdett  v.  Pariah,  18B  Mo.  A. 
606,  172  SW  620:  Hughes  v.  Dodd, 
164  Mo.  A.  454,  146  SW  446. 

Mont. — Shober  v.  Blackford,  46 
MonL  194,  127  P  829;  CJhtlda  V. 
Ptomey,  17  Mont.  602,  43  P  714. 

N.  Y. — Brlggs  V.  Rowe,  1  Abb.  Dec. 
189,  4  Keyes  424;  Steinfeld  T.  Stortll. 
SI  Misc.  167.  63  NYS  966. 

R.  I. — Brown  v.  Adams,  69  A  601. 

Tex. — Clark  v.  Asbury,  (Clv.  A.) 
134  SW  286;  McDonald  v.  Cablness. 
(Clv.  A.)  98  SW  943  [aff  100  Tex. 
€15,  102  6W  721];  Largent  v.  Storey, 
(Clv.  A.)  61  SW  ftj7. 

Wis. — McArtbur  v.  Slauaon,  63 
Wla.  41,  »  NW  784. 

Que. — Jacques  v.  Leonard,  47  Que. 
Bupeir,  344.  Compare  Leclero  v. 
Fisslault,  46  Que.  Super.  182. 

J^TMBMBt  for  nat  prio«  see  aupra 

*  mI  Cal.— Clark  v.  Allen.  126  Cal. 

276,  67  P  985. 

Ind. — Rabb  V.  Johnson,  38  Xnd.  A. 

665.  63  NE  580. 

Iowa. — Kurts  v.  Payne  Inv.  Co., 
166  Iowa  S76,  186  NW  1076. 

Minn. — Hewitt  v.  Brown,  21  Minn. 
163. 

Mo. — Grethei'  v.  McCormick,  79  Mo. 
A.  326;  Kennerly  v.  Somervllle,  66 
Mo.  A.  222. 

N.  J. — S.  E.  Crowley  Co.  v.  Mjrera, 
69  N.  J.  L.  246,  66  A  305. 

N.  Y. — Southwick  V.  Swavlenskl, 
114  App.  Div.  681,  99  NYS  1079. 

Pa. — Showaker  v.  Kelly,  21  Pa. 
Super.  890, 

S.  D. — Park  v.  Towne,  22  S.  D.  216, 
116  NW  1123. 

Tex. — Thornton  v.  Moody  (Clv.  A.) 
24  SW  331. 

Man. — Thordaraon  v.  Jones.  17 
Man.  295:  Lewis  v.  Bucknam,  1  Dom 
LR  277,  20  WestLB  4. 

[a]  "A  sal*  la  not  to  be  eonfnaad 
wltn  an  sxolianfe,  and  ordinarily  one 
who  undertakes  to  find  a  purchaser 
has  not  done  so  If  he  produce  a 
person  ready  to  trade.    If,  however. 


such  a  person  Is  produced  and  a 
principal  who  has  reserved  the  right 
to  fix  the  terms  of  sale  sells  tils 
property  and  accepts  In  part  pay- 
ment something  other  than  money, 
he  is  not  In  a  situation  to  object  to 
the  agent's  claim  for  commission  of 
an  agreed  price  per  acre  on  the 
ground  that  he  did  not  present  a  cus^ 
tomer  paying  all  cash."  Kurta  V. 
Payne  Inv.  Co.,  16S  Zowa  376,  131, 
135  NW  1076. 

69.  D.  C. — Shlnn  v.  Evans,  37 
App.  804. 

Til.- Krasa  v.  Bobbins.  186  111.  A. 
198. 

Iowa. — Sample  v.  Rand,  113  Iowa 
616,  84  NW  683  (greater  price). 

La. — Lestrade  v.  Ferrera,  6  Iia. 
Ann.  398. 

Minn. — SteidI  v.  McClymonds,  90 
Minn.  205,  95  NW  906. 

Mo. — Crone  v.  Mississippi  Valley 
Trust  Co.,  85  Mo.  A.  601  (holding 
that,  where  a  principal  was  induced  to 
commence  negotiations  for  tbe  pur- 
chase of  property  through  a  broker's 
agency,  the  fact  that  be  raised  the 
price  from  what  the  broker  was 
authorized  to  sell  cannot  deprive  the 
broker  of  his  right  to  a  commission 
on  tbe  sale  made). 

N.  T.— Van  Stolen  v.  Herbst.  30 
App.  Div.  256,  51  NYS  068. 

5.  D.^Ball  V.  Dolan.  18  8.  D.  658, 
101  NW  719. 

Tex. — Gray  v.  CarroIL  (Clv.  A.) 
105  SW  214  (greater  price). 

[a]  OoUwion  bstwaoi  prlnolval 
and  0  OS  tomer. — It  Is  Immaterial  to 
a  real  estate  agent's  right  to  a  com- 
mission on  a  sale  procured  by  him 
that  he  did  not  obtain  an  ofl^er  for 
his  principal  on  terms  as  good  as 
those  on  which  the  sale  was  made, 
where  the  buyer  and  the  seller  col- 
luded to  deprive  the  broker  of  his 
rightful  commission.  Lilpscomb  v. 
MaaUn,  142  Uo.  A.  338.  126  SW 
1177. 

60.  Hollrday  v.  Southern  Farm 
Agency.  100  Ud.  i»4.  69  A  64«:  Ran- 
son  V.  Weston,  110  Mich.  240,  68  NW 
162. 

Fa]    Changs  Sa  subject  matNs^ 

(1)  Where  an  owner  employs  a 
broker  to  bring  about  an  exchange 
of  realty,  and  the  broker  brings  him 
and  another  together,  he  may  re- 
cover his  commission  on  an  ex- 
change, although  the  property  ex- 
changed was  not  under  discussion 
when  tbe  broker  last  appeared  in  the 
negotiations.  French  v.  McKay,  181 
Mass.  486,  68  NE  106S.  See  also 
Alexander  v.  Wakefield,  (Tex.  Clv.  A.) 
69  SW  77  (holding  that,  in  a 
suit  on  a  contract  providing  for  pay- 
ment for  services  for  promoting  a 
sale  of  a  street  railway  on  the  con- 
clusion of  "any  trade"  with  the  pros- 
pective purchaser,  It  Is  Immaterial 
that  the  trade  finally  consummated 
was  not  the  one  pending  at  the  time 
the  contract  was  made).  (2)  How- 
ever, a  broker  who  has  been  offered  a 
commission  for  selling  a  described 
electrical  plant  to  a  person  named 
by  him  Is  not  entitled  to  a  commis- 
sion where  on  his  failure  to  make  a 
sale  the  principal  sells  a  smaller  and 
cheaper  plant  to  the  same  person. 
Starr  v.  Royal  Electric  Co.,  30  Can. 
S    C  384 

[bi  But  an  entixsly  dlfferont  sals 
of  property  other  than  that  which 
the  broKsr  was  employed  to  sell  does 


he  must  have  been  actively  instrumental  throughout 
in  causing  the  parties  to  consummate  the  transac- 
tion.'^' So  if  the  principal  and  the  customer  intro- 
duced by  the  broker  cannot  agree  on  the  terms  of 
a  sale,  and  the  broker  or  his  customer  drops  the 
negotiations,  or  the  principal  withdraws  his  au- 
thorization, the  broker  is  not  entitled  to  a  commis- 
sion, on  a  sale  being  subsequently  made  by  the 
principal}  acting  either  independently  or  through 
another  broker,  to  the  same  customer  on  different 
tenus;*"  and  this  is  especial)^  true  where  the  inta- 

not  entitle  him  to  commission.  Dahl- 
gard  V.  Florida  Dev.  Corp.,  187  111. 
A.  282;  Duncan  v.  Hills,  166  Mo.  A 
702,  136  SW  460:  Moody  v.  Kettle. 

II  DomLR  844,  4  OntWN  1410,  2t 
OntWR  676. 

61.  Cleveland-Cliffs  Iron  Co.  t. 
Gamble,  201  Fed.  829,  119  CCA  56T: 
In  re  Breon  Lumber  Co.,  181  Fed. 
909,  911  [cit  CycJ.  Woods  t. 
Stephens,  46  Mo.  656;  Jennings  v. 
Overholt,  186  Mo.  A.  606,  172  SW 
449;  Gold  v.  Serrell,  6  Misc.  124,  U 
NYS  5;  Copeland  v.  Wagslaff,  9 
DomLR  18,  4  OntWN  567,  23  OntWR 
679. 

[a]  Me  on  auvthoxlMd  terms 
uo*  aeoepted. — ^Where  an  agent 
authorised  to  sell  shares  of  stock 
negotiates  an  alleged  sale  on  terms 
not  authorized  by  his  agency  con- 
tract and  not  aoqulesoed  in  by  his 
principals,  the  agent  Is  not  entitled 
to  recover  commission  for  the  al- 
leged sale.  Merritt  v.  Corbould.  (B. 
C.)  11  DomLR  143,  24  WestLR  CS 
[app  dlam  19  DomLR  686,  28  West 
LR  4661. 

ea.  IJ.  S. — Cleveland-Cliffs  Iron 
Co.  V.  Gamble.  201  Fed.  329|,  119  CCA 
667;  Payseno  v.  Bwensen,  178  FM.  999. 

Ala.— Bailey  Smith,  108  Ala.  641, 
16  S  900. 

Arls. — Tricksy  v.  Crowe,  8  Arts. 
176,  71  P  965. 

Cal. — Arnold  v.  Woollacott,  4  CaL 
A.  600.  88  P  604. 

111.— Watts  V.  Howard,  El  lit.  A 
.243  (the  sale  having  been  made  at 
a  less  price). 

Iowa. — Ryan  v.  Page,  134  Iowa  41. 

III  NW  406  (holding  that  a  broker 
la  not  entitled  to  eommlaslona  on  a 
sale  by  the  principal  to  a  purchaser 
whom  the  broker  attwnptad  to  In- 
duce to  make  the  purchase,  where 
the  land  Is  sold  to  such  purchaser 
at  a  leas  vaiuatlfm  than  the  con- 
tract of  the  broker  called  for.  it 
being  shown  that  the  purchaser 
would  in  no  event  have  bought  for 
the  higher  price):  Johnstm  v.  Wright. 
124  Iowa  ffl.  19  NW  103. 

Minn.— Cullen  v.  Bell,  48  Minn.  321. 
46  NW  488. 

Mo.— Jennlnn  v.  Overholt,  186  Me. 
A.  606,  178  SW  449;  Craln  v.  Miles. 
164  Mo.  A.  338,  134  SW  58;  Tooker 
V.  Duckworth.  107  Mo.  A.  281,  89 
SW  963. 

Nebr. — Frenser   v.    Lee.  *S  Nebr. 

(Unoff_J  69.  90  NW  914. 

N.  Y.— Cole  V.  itoBch.  116  App. 
Div.  716,  102  NYS  14;  Cords  v.  Ruth. 
116  App.  Div.  668,  100  NYS  1041. 
118  App.  Dlv.  901  mem,  103  NYS 
1121  mem;  Meyer  v.  Straus.  42  App. 
Div.  613  mem,  58  NTS  904;  Barnard 


V.  Monnot,  84  Barb.  90;  Schano  t. 
Storch,  56  Misc.  484.  1(17  NTS  3E 
(holding  that,  where  a  broker's 
efforts  to  procure  a  purchaser  falls 
because  of  tbe  purchaser's  refusal  to 
purchase  on  the  terms  fixed  by  the 
broker,  and  the  negotiations  be- 
tween them  are  broken,  the  fact 
that  the  owner  subsequently  ne- 
gotiated with  the  purchaser  and 
affected  a  sale   to   him,    In  conse- 

Sience    of    modifying    the  terras 
ereof,  does  not  entitle  the  broker 
to  his'  commissions);  Senior  v.  Plts- 

Berald,    119    NTS    746;    Nadler  v. 
enschel,  110  NTS  884. 
Pa. — Speer  v.  Benedum-Trees  Oil 
Co..  ^39  Pa.  180,  86  A  696:  Yerfce» 
V.  Oabome.  48  Pa.  Super.  263. 


For  later  oaaM*  davtiopUMits  and  ehanffsa  In  the  law  see  cumulative  Annotations,  same  title, 
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cipal,  at  the  time  of  oonelnding  the  transaction,  has 
no  notice  of  the  prerions  negotiations  between  the 
broker  and  the  purchaser,"  and  where  the  trans- 
action is  eloaed  with  a  third  person  with  whom  the 
broker  has  had  no  relation.  These  rules  apply 
also  to  brokers  employed  to  secure  leases." 

Intanrention  of  rival  broker.  Where  a  broker  is 
the  procuring  cause  of  the  transaction  he  ia  entitled 
to  his  commissions,  although  the  transaction  is  con- 
cluded on  different  terms  through  a  second  broker;" 
bnt  where  a  broker  fails  to  secure  a  purchaser,  and 
aDotfaer  broker  intervenes  and  sells  the  property  on 

S.  D.— Ball  V.  Dolan,  81  S.  D.  619, 
114  KW  998,  IS  LRA.N3  272  and  note. 

Tex. — Bnplish  v.  William  Qeorse 
Realty  Co,  56  Tex.  Civ.  A.  137,  117 
SW  996  (sal«  on  substantially  same 
Wmsl , 

Utah. — Butterfleld  v.  ConsoUaated 
Fuel  Co.,  42  Utah  499,  132  P  659. 

Wffl. — Terry  V.  Bartlltt,  158  Wis. 
!08.  140  NW  1133;  O'Keefe  v. 
Stephenson,  136  Wis.  842,  115  NW 
105. 

a  C. — Holmes  v.  Lee  Ho,  16  B.  C. 
G«,  15  WeatLR  226  [dlsm  app  17 
WeatLR  428];  Johnson  V.  Appleton, 
11  B.  C.  128. 

N.  S. — Burchell  v.  Qowrle,  etc.. 
Collieries,  43  N.  S.  48S. 

OnL — Slbbltt  V.  Carson,  27  Ont.  It. 
:37.  8  DomLR  791,  4  OntWN  114. 

[a]  'm«T»  an  aff«Bt  tells  to  rat 
Us  off«r  wltUB  tmam  of  Us 
Mtlualaattoa.  and  th«  purchaser 
afterwards  buys  tho  same  piece  of 
property  on  the  same  or  less  terms 
than  those  on  which  the  flrat  agent 
bad  auttaorltr  to'  sell,  the  chain  of 
causation  would  be  broken  since  the 
i^orts  of  the  llrst  avent  would  have 
produced  no  result  and  his  labors 
would  not  be  the  proximate,  lecal 
or  procurinar  cause,  and  therefore 
he  would  not  be  entitled  to  any  com- 
pensation." Crain  a.  Miles,  154  Mo.  A. 
33S,  Uft.  134  SW  62. 

[b]  Whors  the  broksr  asTSt  brisn 
tbe  mlads  of  the  pnvoluum  and  ths 
owasR  to  an  affiaamant  as  to  the 
terms  of  the  sale,  and  the  owner 
sells  the  property  to  the  purchaser 
for  a  sum  different  from  that  for 
which  the  broker  had  received  an 
offer  from  such  purchaser,  the  broker 
is  not  entitled  to  commissions. 
Gardner  v.  Pierce,  131  App.  Dlv.  <05, 
US  NTS  IfiS. 


[c1   ffals  to  partner  of  proposed 

snzohasav^Where  plaintiffs  claimed 
that  they  had  presented  a  purchaser 
on  the  terms  and  conditions  arreed 
on,  and  that  defendant  bad  refused 
to  sell,  plaintiffs  may  not  recover  on 
the  ground  that  defendant  in  fact 
thereafter  sold  the  property  to  the 
partner  of  their  prospective  pur- 
chaser. Nadler  v.  Menschel,  110  NTS 
384. 

[d]  A  broker,  by  slinpir  sollelt- 
hv  toads  resulting  In  no  definite 
business  arrangements  or  binding 
contracts,  does  not  become  entitled 
to  commissions  on  sales  made  by 
hla  principal,  or  by  other  brokers, 
to  those  solicited  In  the  absence  of 
an  exclusive  agency.  King  Powder 
Co.  V.  Dillon.  42  Colo.  816.  9«  P  439. 

63.  Cathcart  v.  Bacon,  47  Minn. 
34,  49  MW  331;  Oetsler  v.  Boehm,  16 
Misc.  390,  38  N7S  52;  locators  V. 
Clough,  17  Man.  659.  See  generally 
Infra  S  100. 

64.  Carey  v.  Johnson.  203  Fed. 
S82.  122  CCA  79  (holding  that,  where 
defendant  agreed  to  pay  plaintiff  a 
commission  of  Hve  per  cent  of  the 
parchase  price  of  certain  corporate 
stock.  In  case  plaintiff  found  a  pur- 
chaser at  a  price  satisfactory  to 
defendant,  and.  after  plaintiff  had 
obtained  a  prospective  purchaser 
who  had  submitted  offers  that  had 
been  declined,  a  third  person  with 
whom  plalnUIf  had  no  relations 
offered  a  substantially  higher  price, 
and  to  such  person  defendant  sold 
the  stock  in  good  faith,  defendant 
was  not  liable  to  plaintiff  for  com- 
missions); Feivueon  v.  Wlllard,  196 


Fed.  870.  116  CCA  406  (holding  that 
a  broker  employed  to  procure  a  pur- 
chaser of  real  estate  who  would  pay 
a  specified  sum,  but  who  was  not 
given  an  exclusive  employment.  Is 
not  entitled  to  commissions  where 
he  falls  to  procure  a  purchaser  will- 
ing to  pay  the  specified  sum,  in  the 
absence  of  anything  to  show  that,  if 
the  owner  had  not  taken  the  property 
out  of  the  market  by  selling  It  for 
a  less  sum,  the  broker  would  tlnally 
have  obtained  a  purchaser  willing 
to  pay  the  specified  sum). 

faj  A  broker  Whose  agsnojr  p«r- 
■uta  Um  to  asU  onlr  to  a  Oseunatsd 
persoBi  and  who  fsils  to  effeot  such 
sale.  Is  not  entitled  to  a  commission 
on  a  subsequent  sale  being  made  by 
his  principal  to  a  different  person. 
Naffesnger  v.  Hahn.  (Bask.)  IS  I>om 
LR  480.  26  WestLR  1B6. 

60.  Tucker  t.  Hawler.  22  Cal.  A. 
460,  118  P  358:  Henksl  v.  Sunn,  87 
Mo.  A.  «71,  71  SW  7SB:  Alden  v. 
Barle.  121  N.  T.  «88.  24  VTE  706  [aft 
66  N.  T.  Super.  l«f.  4  NTS  5f8]; 
Allwin  Realty  Co.  T.  Barth,  161  App. 
Div.  668,  146  NTS  960  (holding  that 
a  contract  to  pay  a  broker  commis- 
sions on  the  rent,  on  the  renewal  of 
a  lease,  if  the  tenant  exercised  his 
option  to  renew,  does  not  entitle  the 
broker  to  commission  where  the 
tenant  failed  to  exercise  his  option 
within  the  time  required,  but  later 
took  a  new  lease  with  dlfflerent  pro- 
visions) ;  Tyng  v.  Constable,  85 
Mlac.  283,  71  NTS  820;  Evertson  v. 
Warrach,  (Tex.  Civ.  A.)  132  SW  514 
(holding  that,  where  a  broker  pro- 
cures a  prospective  lessee  for  prop- 
erty, and  Introduces  him  to  the 
owner,  and  In  the  subsequent  nego- 
tiations between  the  owner  and  such 
prospective  lessee  a  sale  of  the  prop- 
erty is  agreed  on  and  carried  out, 
the  broker  cannot  claim  cmnmisslonH 
on  the  sale). 

66.  Shlnn  v.  Kvans,  37  App.  (I>. 
C.)  304:  Hall  v.  Grace,  170  Mass. 
400.  60  NB  932;  Wood  v.  Wells,  103 
Mich.  -  320.  61  NW  508;  Cunllff  v. 
Hausmann.  97  Mo.  A.  467,  71  SW  368. 
See  generally  infra  f  98. 

67.  IIl.--CarIson  v.  Nathan,  48  111. 
A.  364. 

Hd.—Uvexy  v.  Miller,  61  Md.  836. 

MasB.— Crownlnshleld  v.  Foster, 
169  Mass.  237,  47  NEJ  879. 

N.  T. — Johnson  v.  Lord,  35  App. 
T>lv.  325.  64  NTS  922;  Chandler  v. 
Sutton.  5  Daly  112;  DeZavala  v. 
Rogallner,  45  Mfsc.  430,  90  NTS  563; 
McNulty  V.  Rowe.  28  Misc.  623,  69 
NTS  690. 

Sask.— Herbert  v.  Bell,  8  DomLR 
763,  22  WestLR  884. 

See  generally  Infra  1  98. 

[a]  "The  law  la  undoubtedly  well- 
ssttlsd  that  where  an  agent  sets  on 
foot  a  sale  of  property  which 
wholly  falls,  and  after  such  failure, 
another  agent  steps  In  and  makes 
the  sale  to  the  parties  negotiated 
with  by  the  first  agent.  If  the  first 
agent  has  shown  nis  Inability  to 
make  the  sale,  and  even  though 
there  Is  a  possibility  that  the  work 
of  the  first  agent  made  some  impres- 
sion or  had  something  to  do  with 
the  sale,  yet  under  such  a  state  of 
facts,  in  legal  contemplation,  the 
first  agent  would  not  effect  the  sale 
and  consequently  would  not  be  en- 
titled to  any  compensation."  Grain 
V.  Miles,  15^  Mo.  A.  IS8.  849,  184  SW 
B2. 


different  terms,  althou^  to  the  former's  customer, 
the  former  is  not  entitled  to  a  commission.^ 

90]  (b)  Oondnslott  of  FTeliminary.  Oondl- 
tloiul,  or  Optlmial  Contract.  To  entitle  a  broker 
to  a  commission  the  customer  produced  by  him  and 
the  principal  must  come  to  a  final  f^eement  on  the 
terms  of  the  transaction.  Consequently  the  conclu- 
sion of  a  preliminary  or  tentative  agreement  which 
is  not  binding  on  the  parties  and  which  is  not  car- 
ried into  effect  does  not  give  a  right  to  compensa- 
tion.** Nor  is  a  broker  entitled  to  a  commission 
where  he  procures  a  contract  on  terms  or  subject 

[b]  Thus,  If  the  rival  broker  sells 
the  property  at  a  lower  price  after 
the  broker  first  authorized  falls  to 
sell  it  at  the  price  proposed  by  the 
principal,  no  compensation  Is  due  to 
the  one  first  authorised,  although  the 
sale  Is  made  to  his  customer.  Armes 
V.  Cameron,  IS  D.  C.  435:  Mears  v. 
atone,  44  111.  A.  444:  Wolff  v.  Rosen- 
berg, 67  Mo,  A.  403;  Freedman  v. 
Havemeyer,  87  App.  Dlv.  618,  66 
NTS  97:  Powell  v.  Anderson.  16 
Daly  219,  4  NTS  706;  Feldman  v. 
O'Brien.  28  Misc.  341.  61  NTS  309; 
Hendricks  v.  Daniels,  19  NTS  414: 
Powell  V.  Iriunb.  1  NTS  431;  I«nd 
Mortg.  Bank  v.  Hargls,  (Tax.  Civ. 
A.)  7«  SW  162. 

68.  U.  S.— Hale  v.  Xumler,  8S  Fed. 
Ill,  29  CCA  67. 

Ala.— Richardson  v.  Olanther  MUI- 
Ing,  etc..  Co..  167  Ala.  411,  S2  8  <69, 
14?  AmSR  46. 

Cal. — Massle  v.  Chatom,  168  Cal. 
772,  127  P  66  (holding  that  the  fact 
that  the  parties  to  a  prospective  con- 
tract to  sell  land  enter  into  agree- 
ments which  are  In  form  absolute 
contracts  to  purchase  does  not  entitle 
a  broker  to  a  commission  for  pro* 
ducing  the  prospective  purchaser,  if 
the  Instruments  are  not  Intended  by 
the  parties  to  operate  as  such  con- 
tract and  no  sale  is  agreed  on); 
Dlnkelsplel  v.  Nason,  17  Cal.  A.  691, 
594,  120  P  789  [quot  Cyc]. 

Ga. — Payne  v.  Ponder,  189  Ga,  288, 
287,  77  SB  32  [cit  Cyc];  Parker  v. 
Stubbs,  1X9  Ga.  46,  76  SE  671. 

Iowa. — Duke  v.  Graham,  163  Iowa 
272.  143  NW  817:  Nagl  v.  Small,  169 
Iowa  S87.  138  NW  849. 

Kan. — Osburn  v.  Addington.  91  Kan. 
686,  138  P  603. 

Mass. — Clark  v.  Bonner,  217  Mass. 


201,  104  NB  494:  Wlggin  v.  Holbrook, 
190  Mass.  167.  76  NB  462. 

Miss.— Johnson  v.  Sutton,  94  Miss. 
544.  49  S  970. 

Mo.-~SImmonB  v.  Oneth.  140  Mo.  A. 
269,  124  SW  634. 

N.  Y.— Cromble  v.  Waldo,  137  N.  T. 
129.  22  NB  1042  [rev  60  N.  T.  Super. 
123.  17  NTS  373]  (holding  that  a 
broker  who  procured  a  contract  by 
which  the  principal  agreed  to  erect 
within  a  specified  time  a  school  build- 
ing to  be  approved  by  the  superin- 
tendent of  school  buildings,  and  to 
lease  It  when  completed  to  school 
trustees,  and  by  which  the  school 
trustees  agreed  to  lease  the  premises 
when  the  building  was  finished,  was 
not  entitled  to  a  commission  as  for 
effecting  a  lease  of  the  property, 
where  at  the  time  the  contract  was 
made  the  plans  for  the  buintng  were 
not  prepared  and  the  time  for  Its 
erection  was  Insuflicient) ;  Mutchnick 
v.  Davis.  130  App.  Dlv.  4i7,  114  NTS 
997;  Montgomery  v.  Knickerbacker, 
27  App.  Dlv.  117,  50  NTS  128  (where 
the  broker  procured  a  contemplative 
agreement  for  a  purchase);  Sugar- 
man  v.  Kearns,  84  Misc.  460,  146  NTS 
192;  Shapiro  v.  Nadter,  61  Htsc.  13, 
99  NRS  879:  Ward  v.  Zborowskl,  31 
Misc.  66,  S3  NTS  219  (holding  that 
an  agreement  concerning  a  lease  was 
a  mere  proposal  and  hence  did  not 
entitle  the  broker  to  a  commission 
as  for  procuring  a  lease):  Chambers 
V.  Ackley.  91  NTS  78  (holding  that  a 
broker  employed  to  procure  a  loan 
on  real  estate  is  not  entitled  to  com- 
pensation merely  because  a  lender 
was  found  who  agreed  to  make  the 
loan,  "suhieot  to  the  cwdltlopBrJtlUf.— 
Digitized  by  Vj005<Ic 
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to  a  condition  not  authorized  by  the  terms  of  his 
employment,  and  which  is  not  accepted."  So  if  a 
broker  employed  to  effect  a  transaction  secures 
merely  a  contract  from  a  customer  by  which  the 
latter  becomes  entitled  to  enter  into  the  transaction 
at  his  option,  the  broker  is  not  entitled  to  a  com- 
mission.    Thus  a  broker  employed  to  sell  property 


etc.,  belnr  found  ultimately  satlefae- 
tory>"  but  who  declined  to  make  the 
loan  after  an  examination  of  defend- 
ant's title  to  Uie  real  estate). 

Tez. — ^Armstronv  v.  O'Brien,  83 
Tex.  -SSB.  19  SW  268  (holding  that, 
where  an  executor  agreed  to  a  sale  of 
land  belonging  to  the  estate  with  the 
express  provision  that  If  It  was  not 
ratified  by  his  co^xecutor  It  should 
not  be  binding,  and  the  coSxecutor 
refused  to  ratify  It,  It  did  not  entitle 
the  broker  to  a  commission);  Stan- 
ford V.  Wllle.  (Civ.  A.)  178  SW  991. 

Man. — Business  Brokers  v.  Diner. 
ZS  Man.  471,  22  DomLR  SOB,  SI  West 
LR  4G5. 

[a]  Approral  of  oonrt. — Where  the 
principal  sells  to  the  bro)[er'B  cus- 
tomer, but  the  purchase  has  to  re- 
ceive the  approval  of  the  court  which 
is  eventually  given  and  the  transac- 
tion completed,  the  principal  cannot 
defeat  the  broker's  suit  for  compen- 
sation on  the  ground  that  when  the 
suit  was  brought  approval  of  the 
purchase  by  the  court  had  not  been 
given-  and  that  hence  the  contract 
was  a  merely  conditional  one.  Bur- 
dett  V.  Parish,  185  Mo.  A.  606,  172 
SW  620. 

69.  U.  S. — Hammond  v,  Crawford, 
S«  Fed.  426,  14  CCA  109  (holding  that, 
where  an  owner  of  mines  contracts 
with  a  broker  to  pay  him  a  commis- 
sion it  he  effects  a  sale  or  deal  of  the 
mines  with  a  person  Introduced  by 
the  broker,  and  the  agreement  made 
with  such  person  Is  made  conditional 
on  his  approval  of  the  organisation 
of  a  corporation  and  fails  for  the 
want  of  such  approval,  the  broker  is 
not  entitled  to  his  commission). 

Ala. — Crosthwalte  v.  X>ebU8,  146 
Ala.  826,  41  S  853. 

Cal. — Dinkelsplel  v,  Nason,  17  Cal. 
A.  591,  694,  120  P  789  [quot  Cyc]; 
Pehl  V.  Fanton,  17  Cal.  A.  247.  119  P 
400. 

Colo. — Bunks  V.  Pierce,  33  Colo. 
440,  80  P  1036;  Brown  v.  Keegan,  32 
Colo.  463.  76  P  1056. 

Ga. — Parker  v.  Stubbs,  139  Ga.  46, 
76  SB  571  (holding  that,  where  the 
written  agreement  oetween  the  prin- 
cipal and  the  broker  provided  for  the 
making  of  a  sale  on  certain  terms 
and  the  broker  procured  an  offer  on 
terms  different  in  substantial  partic- 
ulars, which  the  principal  declined, 
the  broker  was  not  entitled  to  com- 
mlasions). 

Hawaii. — Peterson  v.  Church.  16 
Hawaii  739. 

111. — Oliver  V.  Sattler.  233  III.  636, 
84  NE  663  [aff  138  HI.  A.  210]. 

Ind. — Pape  v.  Romy,  1«  Ind.  A.  470, 
44  NE  664,  46  NB  «fl  (holding  that, 
where  the  owner  of  a  patent  right 
agreed  to  pay  a  broker  an  over  a  cer- 
tain sum  for  which  he  might  sell  the 
right  and  the  broker  negotiated  a 
tele  subject  to  the  eondftlon  that  at 
the  purchaser's  option  to  be  exercised 
within  a  year  the 'owner  should  re- 
purchase BO  that  the  purchaser  might 
get  out  his  money,  and  the  option 
was  exercised,  the  broker  was  not  en- 
titled to  compensation). 

Iowa. — McFarland  v.  Howell,  162 
Iowa  110.  143  NW  860. 

Mich. — Sterling  v.  Aultman  Ennine, 
etc..  Co.,  161  Mich.  184.  114  NW  1011. 

Mo. — Slayback  v.  Wetzel,  146  Mo. 
A.  171,  128  SW  982. 

N.  Y. — liOrd  v.  U.  s.  Transportation 
Co.,  143  App.  Dfv.  437,  128  NTS  451; 
Ward  V.  Kennedy,  51  Misc.  422.  101 
NTS  524  [aff  123  App.  Div.  890  mem, 
106  NTS  1149  mem];  Halpin  v. 
Sohachne,  25  Misc.  797,  54  NTS  1103 
taff  21  Misc.  619,  47  NTS  711,  and 
rev  on  other  grounds  27  Misc.  195,  57 
NTS    735)    (holding    that,    where  a 


broker  brings  parties  together,  but  a 
contract  made  by  them  Is  by  its 
terms  conditional  on  the  subsequent 
approval  of  the  attorney  of  one  of 
them,  who  falls  to  approve,  and  the 
contract  is  accordingly  Inoperative 
and  Is  never  carried  out.  the  broker 
la  not  entitled  to  a  commission). 

Pa.— Rhodes  t.  Wetherlll.  2S«  Pa. 
86,  84  A  6«0  (sale  of  stock);  Thomp- 
son Co.  V.  Ooldman,  61  Pa.  Ssper.  632. 

R.  I. — Cavanaugh  v.  Conway,  86 
R.  I.  671,  90  A  1080. 

Tex. — E^-ants  v.  Puqua.  102  Tex. 
430,  118  SW  182,  132  AmSR  892  [atf 
60  Tex.  Civ.  A.  201.  Ill  SW  676]: 
Caldwell  V.  Scott,  (filv.  A.)  148  SW 
1192. 

Man,— Egan  v.  Simon,  19  Man.  1S1-; 
Haffner  v.  Grundy,  4  DomLR  629, 
21  WestLR  460. 

[a]  Ooadltios  for  resolBBioB.^(  1 ) 

A  mere  arrangement  for  a  sale,  with 
no  cash  paid  down,  but  on  condition 
that.  If  at  the  end  of  six  months  all 
the  cash  has  not  been  paid,  the 
vendors  may  rescind  the  contract.  Is 
not  a  fulfillment  of  an  authority  to 
sell  for  one  million  dollars  in  cash. 
Rand  v.  Cronkrite,  64  111.  A.  208.  (2) 
So  a  broker  who  negotiates  a  contract 
conditioned  that  the  purchaser  may 
at  his  option  rescind  the  sale  and  re- 
ceive back  the  price  with  Interest 
does  not  give  the  broker  a  right  to 
the  commission  as  for  effecting  a 
sale,  the  purchaser  having  rescinded. 
Pape  V.  Romy,  16  Ind.  A.  470,  44  NE 
654,  46  NE  671. 

70.  Dinkelsplel  v.  Nason,  17  Cal. 
A.  591,  594,  120  P  789  [quot  Cyc]j 
Martin  v.  Wilson.  24  Ida.  363,  134  P 
632;  Benedict  v.  Pincus,  109  App.  Dlv. 
20,  96  NTS  1042;  Hough  v.  Baldwin, 

60  Misc.  646,  99  NTS  645;  Ward  v. 
Zborowski,  81  Misc.  66,  63  NTS  Z19 
(holding  that  a  broker  employed  to 
procure  a  lease  is  not  entitled  to  a 
commission  Cor  effecting  a  contract 
giving  an  option  for  a  lease);  Blakely 
V.  Purssell,  90  NTS  337  (holding  a 
broker  not  entitled  to  a  commission 
on  an  amount  paid  for  an  option). 

71.  U.  S. — Crowe  v.  Trlckey,  204 
U.  S.  228.  27  set  276,  51  U  ed.  454. 

Ariz. — Warnekroa  v.  Bowman,  14 
Ariz.  348.  351,  128  P  49.  43  L.RANS 
91  [cJt  Cyc]- 

Cal. — Dinkelsplel  v.  Nason,  17  Cal. 
A.  691,  694,  120  P  789  [quot  Cyc]. 

Ck>lo. — Flnnerty  v.  Stratton,  68 
Colo.  17,  123  P  667;  Pox  v.  Denargo 
I^and  Co.,  87  Colo.  203,  86  P  844; 
Hlldenhrand  v.  Ullls,  10  Colo.  A.  SZS, 

61  P  1008. 
Ga. — Mercer  v.  Planters'  Rice  Mill 

Co.,  le  Ga.  A.  88,  S4  8E  492. 

Ida.— Martin  v.  Wilson,  24  Ida.  863, 
134  P  632. 

111.— Keach  T.  Bunn,  116  HI.  A. 
397  [aft  214  111.  259,  73  NE  419]. 

Nev. — Chrlatenaen  v.  Duborg,  160 
P  306. 

N.  J. — Runyon  v.  Wilkinson,  6T 
N.  J.  L.  420.  81  A  390:  Stengel  v. 
Sergeant,  74  N.  J.  Eq.  20.  68  A  1108. 

N.  T.— Cole  V.  KoBCh,  116  App.  Div. 
716,  102  NTS  14;  Milateln  v.  Dorlng. 
102  App.  Div.  349.  92  NTS  417:  Walsh 
V.  Gay,  49  App.  Dlv.  50.  63  NTS  543; 
Bennett  v.  Egan.  3  Mlac.  421,  23  NTS 
154;  Blakely  v.  Purssell,  90  NTS  337 
(holding  that  a  broker  whose  only 
authority  is  to  aell  is  not  entitled  to 
a  commission  on  the  amount  paid 
to  secure  an  option). 

Ohio. — Wooley  v.  Schmal,  6  Oh.  Clr. 
Ct.  76,  3  Oh.  Clr.  Dec.  39  (holding 
that  a  broker  Is  not  entitled  to  re- 
cover on  an  agreement  to  pay  him  a 
commission  for  finding  a  purchaser 
for  real  estate,  where  the  purchaser 
whom  he  finds  Is  willing  to  take  only 
a  lease  for  ten  years  with  the  prlvl- 


is  not  entitled  to  compensation  for  procuring  a 
customer  who  takes  an  option  on  the  property/'  as 
where  the  customer  raten  into  a  contract  by  the 
terms  of  which  he  may  at  his  option  either  accept 
the  property  or  forfeit  the  earnest  money  or  sncfa 
partial  payments  as  he  may  have  made  up  to  the 
time  of  bis  election  f  and  it  baa  been  held  that  the 

lege  of  purchasing  in  fee,  the  vendors 
being  executors  without  the  power  to 
lease  the  propertjr). 

Or. — ^Kinney  v.  Eckenberger.  74  Or. 
442,  146  P  66S. 

Tex. — Brackenrldge  v.  Clarldge,  91 
Tex.  527,  44  8W  $19,  48  LRA  BBS 
[rev  {Civ.  A.)  42  SW  1006];  Ranck 
V.  DImmlck.  61  Tex.  Civ.  A.  214.  ill 
SW  779;  Wilson  v.  Ellis,  (Civ.  A.) 
106  BW  1162. 

Utah. — Tousey  v.  Etzel,  9  Utah  329, 
34  P  291  (holding  that  the  commis- 
sion of  a  broker  employed  to  And 
an  absolute  purchaser  at  a  specified 

Erice  on  term^  agreeable  to  the  seller 
I  not  earned  by  procuring  a  person 
who  Is  willing  to  execute  a  con- 
tract  by  which  It  Is  optional  with 
him  to  make  the  payments  specified 
therein). 

Wash. — Duncan  v.  Parker,  81 
Wash.  340,  142  P  667,  LRA1915A  801 
(holding  that,  where  a  broker  was 
commissioned  to  effect  an  actual  sale 
of  property,  his  procurement  of  a 
mere  option  contract  la  insufflcient 
to  entitle  him  to  commllaslona  in 
advance  of  a  sale) ;  Lawrence  v. 
Pederson,  84  Wash.  1,  74  P  1011; 
Dwyer  v.  Raborn,  6  Wash.  218,  33  P 
360.  Compare  Norman  v.  Hopper,  3S 
Wash.  416,  80  P  661  (holding  thai, 
where  plaintlR  contracted  to  sell  the 
assets  of  a  corporation  for  a  specined 
price  and  he  found  purchasers  who 
entered  Into  an  option  contract  to 
buy  at  that  price,  the  purchasers 
being  ready,  able,  and  willing  to  per- 
form their  part  of  the  option  agree- 
ment, plaintiff  was  entitled  to  re- 
cover commisslons^l 

Compare  Rimmer  v,  Knowles,  30 
L.  T.  Rep.  N.  S.  496  (holding  that, 
where  a  broker  employed  to  find  a 
purchaser  of  land  for  £3,000  Intro- 
duced a  person  who  took  a  lease 
for  one  thousand  years  at  £150  a 
year  with  the  option  of  purchasing 
for  £3,000  within  twenty  years,  be 
had  practically  found  a  purchaser 
and  was  entitled  to  his  commission). 

[a]  Condition  that  oontraot  shall 
be  Toid  on  pnnAaser's  defavlt.— A 
broker  employed  to  effect  a  sale  doea 
not  earn  a  commission  by  procuring 
one  who  enters  into  a  contract  with 
the  principal  which  provides  that  the 
contract  shall  be  void  If  the  first  In- 
stallment of  the  price  Is  not  paid 
as  provided  therein.  Ramsey  v. 
West,  31  Mo.  A.  676;  Jones  v.  Kllen- 
feldt,  88  Wash.  687,  69  P  368. 

[b]  Batoppel  of  prlnolpaL— (1)  A 
broker  employed  to  sell  land  having 
effected  a  contract  not  binding  on 
the  purchaser  because  of  a  condition 
that  It  should  be  void  and  cease  to 
bind  "either  party"  on  default  in 
payment  of  the  first  installment,  the 
owner  Is  not,  by  having  Joined  In 
and  accepted  the  contract,  eatopped 
from  asserting  that  it  Is  not  such 
a  sale  as  entitles  the  broiier  to  tafa 
commission.  Ramsey  v.  West,  si 
Mo.  A.  676.  (2)  Where  pending 
negotiations  by  brokers  with  a  pro- 
apectlve  customer  the  owners  toolc 
the  negotiations  Into  thdir  own  hands 
and  were  able  to  procure  only  sn 
option  contract,  they  were  estopped 
to  deny  liability  for  commisslona  on 
the  ground  that  the  cuatomer  pro- 
duced by  the  brokera  was  willinK 
only  to  enter  Into  an  option  contract 
Duncan  v.  Parker,  81  Wash.  340.  1*! 
P  657,  LRA1916A  804. 

73.  Cal. — Dreyfus  v.  Richardson. 
20  Cal.  A.  800,  130  P  161;  Pehl  v. 
Fanton.  17  Cal.  A.  247,  119  P  400. 
Compare  Flake  v.  Soule.  87  Cal.  313. 
25  P  430  (holding  that  the  fact  that 
the  contract  bound  the  purchaser  to 
the  payment  of  the  price  enly  by 
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rule  is  the  same  where  the  contraet  proTides  that 
io  ease  either  one  party  or  the  other  ^all  default 
in  carryii^  out  the  contract  he  ehall  pay  a  stipu- 
lated sum  as .  liquidated  dama^J'  This  rale  ap- 
plies also,  even  though  after  the  expiration  of  the 
option  the  owner  sells  the  property  to  the  same 
person  and  at  the  same  price/'  The  broker  is 
entitled  to  a  commission,  however,  where  -  the  cus- 
tomer exercises  his  option  by  purchasing  the  prop- 
erty and  if  the  purchaser  agrees  absolutely  to 
buy  the  property,  the 'fact  that  the  price  is  payable 
in  installments,  .and  that  the  vendor  is  given  the 


right  to  declare  a  forfeiture  on  default  in  payment 
of  any  installment,  does  not  defeat  the  broker's 
right  to  a  commission. 

[$  91]  (4)  Hodiflcatlon  or  Cancellation  of  Con- 
tract Concluded  by  PrincipaL  The  right  to  a  com- 
piisaion  is  not  affected  by  the  fact  tliat  the  prin- 
cipal and  the  customer,  after  concluding  a  contract, 
subsequently  enter  into  an  agreement  modifying  its 
terms;"  nor  can  a  broker  be  deprived  of  his  com- 
mission by  any  agreement  of  cancellation  or  release 
made  by  the  principal  and  the  eustomer,^^  unless 
the  agreement  is  entered  into  at  the  broker's  re- 


forfeiting  a  cash  payment  Is  im- 
material, where  a  tender  of  the  whol« 
price  was  made). 

Colo. — Brown  v.  Keegan,  3Z  Colo. 
m.  76  P  1066. 

D.  C. — Block  V.  Ryan.  4  App.  283. 

in. — Lawrence  v,  phodes,  188  111. 
98,  Sg  910   [rev  87  111  A.  672]: 

Mason  V.  Miller,  179  111.  A.  347. 

Kan. — Alsler  v.  Carpenter  Place 
Land  Co.,  El  Kan.  718,  3S  P  693. 

Mo. — Robinson  v.  Iiowe,  169  Mo. 
A.  443,  156  SW  61;  McCormlck  v. 
Obanlon.  168  Mo.  A.  606.  616,  163  SW 
267  (clt  Cycl;  Zeidler  v.  Walker,  41 
Mo.  A.  118;  Relger  v.  BlgKer.  20  Mo. 
A.  421  [dlsappr  Leete  v.  Norton,  43 
Conn.  219  which  Is  contra]. 

N.  r. — MUsteln  V.  Dorln^.  102  App. 
Dlv.  349,  92  NTS  417;  Levy  v.  Kott- 
man.  11  Misc.  372,  32  NYS  241  [rev 
9  Mtsc.  604,  28  NYS  1160]. 

Or.— Scott  V.  Merrill,  7*  Or.  668, 
S7S.  146  P  99  [clt  Cyc], 

Tex. — Henderson  v.  Gilbert,  (QIv. 
A.)  171  SW  804:  Crum  v.  Slade, 
(Civ.  A.)  164  SW  361:  Simpson  v. 
Eardley.  (Civ.  A.)  137, SW  878:  Ran- 
kin V.  Grist,  (Civ.  A.)  129  SW  1147 
(holding  that  a  contract  of  sale  of 
real  estate  providing  that.  If  the  pur- 
chaser failed  to  execute  and  to  de- 
liver certain  notes  and  to  make  the 
cash  payment  provided  for,  the 
vendor  should  retain  a  cash  payment 
swde  as  liquidated  damages,  was  not 
I  complete  and  absolute  contract  to 
purchase,  and  the  agent  making  the 
■ale  was  not  entitled  to  oommla- 
sions). 

[a]  Whmf  a  iwefeev  la  authMiMA 
to  nemn  a  pwriha—r  vbo  wUX  estM 
iBto  aa  opOoaal  o*  wwawonal  eoa- 
txmet  of  purchase  acceptable  to  the 
owner,  he  la  entitled  to  hiB  eommls- 
ston  on  procuring  such  a  buixAiaser. 
Robinson  v.  Liowe.  169  Mo.  A.  448, 
165  8W  61  (holding  that,  where  a 
broker  ao  employed  to  sell  a  house 
on  Installmenta  procures  a  purchaser 
satisfactory  to  the  owner,  who  Is 
ready  to  enter  into  an  optional  con- 
tract with  a  penalty  of  forfeiture 
only  In  caae  of  nonperformance,  he  Is 
entitled  to  his  commission  even 
though  the  purchaser  falls  to  carry 
out  his  option,  as  that  la  a  risk  run 
by  the  owner). 

73.  Lawrence  v.  Rhodes,  188  III. 
96.  58  NE  910  [rev  87  111.  A.  672]; 
Kimberly  v.  Henderson,  29  Md.  612; 
Cavanaugh  v.  Conway,  36  R,  1,  671, 
578,  90  A  1080  [quot  Cycj.  See  also 
Leete  v.  Norton,  43  Conn.  219  [disappr 
Relger  v.  Bigger,  29  Mo.  A.  421] 
(where  a  broker  arranged  for  an  ex- 
change of  land  between  two  owners, 
an  agreement  being  made  between 
ihem  that  If  either  Called  to  perform 
he  should  pay  to  the  other  Ave  hun- 
dred dollars  ae  liquidated  damages, 
and  It  was  held  that  one  of  them  hav- 
ing accepted  the  five  hundred  dollars 
in  lieu  of  performance  could  not  ob- 
ject In  an  action  by  the  broker  to  re- 
cover his  commission  that  payment  of 
the  liquidated  damages  was  not  equiv- 
alent to  performance).  But  see  Davis 
V.  RoBeberry,  96  Kan.  411.  148  P  629 
(holding  that,  where  the  contract 
provides  that  the  amount  paid  by 
the  purchaser  shall  be  forfeited  and 
retained  by  the  principal  as  liqui- 
dated damages  In  case  of  default  in 
making  suDsequent  payment,  the 
prtnelpal  cannot  deny  as  against  the 
prokcr  that  the  payment  was  equlva- 
Imt   to    performance);    Panter  v. 


Eatabrook,  68  N.  H.  849,  44  A  484 
(holding  that,  where  the  purchaser 
declined  to   take   the  property  and 

Said  the  stipulated  damages,  the 
roker  was  entitled  to  his  commis- 
sion); Anderson  v.  Jackson,  (Tex. 
Civ.  A.)  168  SW  64  (holding  that 
such  a  provision  does  not  make  the 
agreement  a  mere  option  so  as  to 
defeat  the  broker's  right  to  com- 
mission, since  the  contract  contem- 
plates Its  performance  and  fixes  the 
sum  named  to  secure  performance, 
but  does  not  contemplate  either  per- 
formance or  payment  of  the  sum 
fixed). 

74.  Crowe  v.  Trlckey,  204  U.  S. 
228,  27  set  276.  51  L.  ed.  464  (sale 
by  the  owner's  administrator  after 
the  expiration  of  the  option):  Hub- 
bard V.  OWPS,  4  OntWH  SOi:  24  Ont 
WR  184. 

76.  Colo. — Flnnerty  v.  Stratton, 
63  Colo.  17,  128  P  667. 

D.  C— Block  T.  Ryan,  4  App.  283 
(semble). 

Qa. — Mercer  v.  Planters'  Rice  Mill 
Co..  16  Ga.  A.  88.  84  SB  492. 

Kan. — Algler  v.  Carpenter  Place 
Land  Co.,  61  Kan.  TlS,  81  P  693 
(semble). 

Md. — Kimberly  v.  Henderson,  29 
Md.  612  (semble). 

Minn. — Prye  v.  "Wakefield,  107 
Minn.  291,  120  NW  36. 

Mo. — Coftman  v.  Dyas  Realty  Co,. 
178  Mo.  A.  692,  169  SW  842. 

N.  T.— Walsh  V.  Gay,  49  App.  Dlv. 
50,  63  NYS  543  (semble). 

N.  C. — Kinsland  v.  Orimshawe,  146 
N.  C.  397,  59  SB  1000. 

Wash. — Lawrence  v.  Pederson.  84 
Wash.  1,  74  P  1011  (semble). 

Ont. — Morson  v.  Burnslde,  31  Ont. 
433. 

[a]  Sxsrolae  of  oytloa^An  op- 
tion to  take  a  lease  at  a  specified 
rental  Is  not  exercised  by  the  taking 
of  a  leaae  for  &  lower  rental.  Curtis 
V.  Nixon,  24  li.  T.  Rev,  N.  8.  706. 

[b]  9«att  of  owae*  More  option 
la  exwolsed.— Where  a  broker  em- 
ployed to  procure  a  purchaser  of 
property  procures  a  third  person  to 
take  an  option  on  the  property,  the 
death  of  the  owner  before  the  option 
Is  exercised  does  not  affect  the  brok- 
er's right  to  compensation.  If  proper 
steps  are  thereafter  taken  to  exer- 
cise the  option.  Flnnerty  v.  Stratton, 
63  Colo.  17,  123  P  867. 

[c]  Asslyamwit  of  option. — 
Where  a  broker  employed  to  procure 
a  purchaser  takes  an  option  for  the 
purchase  of  the  property  for  the 
benefit  of  a  prospective  purchaser 
who  subsequently  tenders  the  option 
price,  and  the  broker  and  the  pros- 
pective purchaser  treat  the  option 
as  transferred  to  the  purchaser  or  as 
held  by  the  broker  for  his  benefit, 
the  owner  when  sued  by  the  broker 
for  commissions  cannot  attack  the 
validity  of  this  agreement  and  de- 
fend it  on  the  ground  that  the  option 
was  never  assigned  to  the  prospec- 
tive purchaser.  Finnerty  v.  Strat- 
ton, S3  Colo.  17,  123  P-667. 

76.  Merrlman  v.  Wlckersham,  141 
Cal.  667,  75  P  180:  Lyman  v.  Wagner, 
90  Kan.  12,  15,  132  P  988  [quot  Cyc]; 
Stewart  v.  Fowler,  62  Kan.  537,  86 
P  1002:  Bets  V.  Williams,  etc.,  Land, 
etc.,  Co.,  46  Kan.  46,  26  P  456  (hold- 
ing that  the  fact  that  default  was 
made  In  the  second  payment,  and 
that  the  owner  thereupon  declared  a 


forfeiture,  did  not  defeat  the  right 
to  a  commission,  where  the  pur- 
chaser was  solvent);  Robinson  v. 
Lowe,  169  Mo.  A.  443,  156  SW  51: 
Wllles  V.  Smith,  77  Wis.  81,  46  NW 
666. 

BefatUt  of  puxoliMer  as  defeatli^ 
right  to  oompensatloii  generally  see 
infra  I  106. 

77.  Colo.— Sholine   v.   Harris,  22 
Colo.  A.  63,  123  P  830. 

Oa.— Bush  V.  Mattox,  116  Ga.  42, 
42  SB  840;  Odell  V.  Dosler,  104  Oa. 
208,  80  SS  813. 

Ind. — Shelton  v.  Lundin.  46  Ind. 
A.  172,  90  NB  387. 

La. — Levistones  v.  Landreaux,  6 
La.  Ann.  26. 

Mass. — Hutchinson  v.  Plant,  218 
Mass.  148.  105  NE  1017. 

N.  J. — Soniera  v.  Wesooat,  M  N.  J. 
li.  561,  49  A  462. 

N.  Y. — Cody  v.  Dempsey.  86  App. 
Dlv.  835,  83  NYS  889;  Salmon  v.  Job- 
bins,  10  App.  Dlv.  624  mem,  41  NYS 
952;  Mayer  v,  PuUer.  17  Misc.  611. 
40  NYS  674:  Brink  T.  Ooodelle.  138 
NYS  1036. 

N.  C— Kinsland  v.  Qrlmshawe,  146 
N.  C.  397,  69  SE  1000. 

Pa. — Ryon  v.  Starr,  214  Pa.  318, 
63  A  704. 

S.  C— Fairly  v.  Wappoo  Mills.  44 
S.  C.  227,  22  SB  108,  29  LRA  215. 

S.  D. — Mattes  v.  Engel,  16  S.  D. 
830,  89  NW  651. 

Tex.— Blair  v.  Slosson,  27  Tex.  Civ. 
A.  403,  66  SW  112. 

Wash. — Malloy  v.  Interstate  Irr. 
Co.,  62  Wash.  487,  114  P  167;  Bishop 
v.  AveriU,  17  Wash.  209,  49  P  237, 
60  P  1029. 

Can. — Glendlnning  v.  Cavanagh,  40 
Can.  S.  C.  414. 

Man. — Chalmers  v.  Campbell,  21 
DomLR  636,  30  WestLR  836,  8  West 
Wkly  27  (holding  that  the  subse- 
quent alteration,  tty  mutual  agree- 
ment of  the  vendor  and  the  pur- 
chaser, of  the  terms  of  payment  set 
forth  In  their  agreement  ol;  sale  of  a 
leasehold  Interest  In  lands  will  not 
deprive  the  real  estate  agent  who 
made  the  sale  under  the  vendor'a 
authority  of  his  right  to  remunera- 
tion or  to  postpone  the  date  of  pay- 
ment of  the  same). 

78.  Colo. — Starbird  v.  Davis,  (A.) 
150  P  244. 

Qa.— Bush  V.  Mattox,  116  Ga,  42, 
42  SE  240. 

111.— Myers  V.  Buell,  142  111.  A.  467; 
Packer  v.  Sheppard,  127  111.  A.  598} 
Lawrence  v.  Rhodes,  87  111.  A.  672 
[rev  on  other  grounds  188  HI.  96,  68 
NE  910];  Foster  v.  Wynn,  51  111.  A. 
401;  Granger  v.  Grlffln,  43  111.  A. 
421. 

Ind. — Shelton   v.   Lundin.   46  Ind. 
A.  172,  90  NE  387. 

Iowa. — Ketcham  v.  Axelson,  160 
Iowa  456,  142  NW  62  (holding  that, 
where  a  broker  contracted  to  procure 
a  purchaser  and  procured  one  with 
whom  the  principal  contracted  to  sell 
the  property  with  an  option  reserved 
to  the  principal  to  cancel  the  con- 
tract, the  fact  that  the  principal  sub- 
sequently elected  to  exercise  his  op- 
tion did  not  deprive  the  broker  of 
his  right  to  commission). 

Ky. — Reld   V.   Thompson.   60  SW 
248.  20  KyL  1887. 

La. — Levistones   v.    Landreaux,  6 
La.  Ann.  26. 

Mo. — Goldsberry   v.    Thomas,  178 
Mo.  A.  884,  166  SW  1171  r^l^r\\r> 
Digitized  by  VjOOQIc 
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quest  or  with  his  eonsent." 

[$92]  c  Time  within  Wblcli  Transaction  Hnst 
Be  Negotiated.^  Where  no  time  Ib  Bpeeifled  for 
the  perfonnance  of  the  contract,  such  as  an  agency 
for  the  purchase  or  sale  of  property,  it  must  be 
performed  within  a  reasonable  time  after  the  con- 
tract is  executed,  as  determined  from  the  facts  and 
the  circumstances  of  the  particular  case;'''  and  in 
determining  what  is  a  reasonable  time,  the  diligence 


used,  the  nature  of  the  oontraot,  and  the  reason  it 
was  not  performed  at  an  earlier  date  most  be 
considered,*^ 

Where  time  is  limitad.  Where  the  parties  stipu- 
late that  an  agency  to  sell  property  is  limited  to  a 
definite  period,  it  terminates  at  the  expiration  of 
that  time,  unless  the  broker  has  found  a  purchaser 
able,  ready,  and  willing  to  buy  the  property  within 
the  time  specified,^  or  within  such  extension  o£ 


Nebr. — Reuon«r  v.  Tates,  90  Nebr, 
767.  134  NW  S51. 

N.  T. — SuUlvan  v.  Frasler,  40  App. 
Dlv.  288,  57  NTS  1008;  Metz  v.  Miller, 
113  NYS  627  (holding  that,  under 
a  contract  by  which  a  broker  was 
entitled  to  a  commission  as  soon  as 
a  sale  was  effected,  to  be  paid  after 
delivery  of  the  goods,  he  was  entitled 
to  payment  of  the  commission  on 
sale  and  delivery,  although  the  sate 
which  was  enforceable  was  after- 
ward rescinded  by  ttie  seller  and  the 
buyer). 

Or.— Ely  V.  Wilde,  G2  Or.  Ill,  122 
P  1122. 

Tex.— Stocking  v.  Huth,  (Civ.  A.) 
141  SW  570;  Cheek  v,  Nicholson, 
(Civ.  A.)  1S3  SW  707;  Wlllson  v. 
Crawford,  (Civ.  A.)  130  SW  227. 

Wash. — Bishop  V.  Averlli,  17  Wash. 
20»,  49  P  237,  60  F  1024. 

Can. — Glendfnnlnv  v.  CavanaiA,  40 
Can.  8.  C  414, 

Blan. — Brydsaa  v,  Clement,  14  Man. 
688. 

Sask. — Powell  v,  Montgomery,  8 
Sask.  L.  224,  23  DomLR  213,  31  West 
LR  759;  Rothesay  Park  Co.  v.  Mont- 
gomery, 22  DomLR  677,  31  WestLR 
5,  8  WastWkly  206  (holding  that. 
In  the  absence  of  any  stipulation  to 
the  contrary,  a  real  estate  agent  is 
entitled  to  his  commission,  although 
the  vendor  has  taken  back  the  prop- 
erty and  forfeited  the  purchaser's 
rights  under  the  contract  of  sale  for 
default  in  paying  the  second  install- 
ment of  purchase  money). 

ra]  A  broker  Is  not  IxLjnred  by  tlis 
oaaosUatton,  without  his  consent,  of 
a  contract  of  purchase,  where  he  had 
agreed  with  the  vendor  that  he 
should  not  be  entitled  to  a  commis- 
sion until  the  purchaser  completed 
the  transaction,  and  the  purchaser 
defaulted  In  making  the  first  pay- 
ment, as  a  result-of  which  the  vendor 
became  entitled  under  the  contract 
of  purchase  to  declare  a  forfeiture. 
Seymour  v.  St.  Luke's  Hospital,  28 
App.  Dlv.  119,-60  NYS  989  [app  dlsm 
169  N.  Y.  624  mem,  53  NB  1132  mem]. 

[b]  Where  an  attempt  to  sstsr 
Into  an  agietttent  between  a  prin- 
cipal and  a  onstomer  does  not  result 
In  a  Mndlnff  eontraot,  a  subsequent 
release  between  the  parties  does  not 
adversely  affect  the  rights  of  the 
broker  so  aa  to  entitle  him  to  com- 
mission. Oswald  Realty  Co.  v. 
Broussard,  (Tex.  Ctv.  A. )  159  S W 
163. 

[c1  Where  It  Is  not  claimed  that 
Ihe  broker  ooaaentsA  to  a  resolaalon 

of  the  contract  of  sale,  the  only 
qnestlons  to  be  considered  are 
whether  he  waa  employed,  has  per- 
formed the  services,  and  has  not  re- 
ceived his  compensation.  Swift  v. 
Moore,  15  Ga.  A.  264,  82  SB  914. 

[d]  Mlatnrlty  of  note. — Where  the 
owner  who  gave  his  note  to  the 
broker  for  commissions  for  procur- 
ing an  exchange  of  land,  under  an 
agreement  that  the  broker  should 
waft  until  the  owner  sold  the  farm 
re<;efved  In  exchange,  released  the 
other  party  from  the  agreement  to 
exchange,  he  cannot  claim  that  the 
time  for  paying  the  note  had  not  ex- 
pired. Goldaberry  v.  Thomas,  178  Mo. 
A.  334,  165  SW  1179. 

79.  Del. — McGonigal  v.  Raughley, 
22  Del.  61,  63  A  801. 

111.— Off  V.  J.  B.  Inderrieden  Co.. 
74  111.  A.  106. 

Ind.— Waddle  V.  Smith,  68  Xnd.  A. 
687,  108  NB  637  (holding  that  where 


after  the  vendor  and  the  purchaser 
had  entered  Into  a  binding  contract, 
the  vendor  agreed,  at  the  broker's 
solicitation,  to  an  alteration  of  the 
contract,  which  gave  the  purchaser 
a  mere  option  which  waa  never  ex- 
ercised, the  broker  was  not  entitled 
to  commissions). 

Iowa, — Sawyer  v.  Bowman,  91  Iowa 
717.  69  NW  27. 

Me. — Meara  v.  Jonea,  102  Me,  486, 
67  A  666. 

N.  Y. — Blakely  Purssell,  90  NYS 
337 

Tex. — Shinn  v.  Boyd,  84  Tex,  Civ. 
A.  161,  77  SW  1027. 

80.  Duration  of  affenoj  see  also 

supra  8  22;  infra  fi  101. 

81.  U.  8. — Cleveland-ClifCa  Iron 
Co.  V.  Gamble,  201  Fed.  829.  119  CCA 
667  (holding  that  an  agreement  to 
pay  a  btpker  a  commission  in  case 
the  promisor  purchased  certain  land 
offered  by  the  broker,  although  with- 
out llmlOttion  of  time,  must  be  given 
a  reasonable  conatructlon,  and  that 
the  broker  ia  not  entitled  to  a  com- 
mission on  a  sale  some  years  later 
with  which  hia  services  had  nothing 
to  do);  Bronn  v.  Northampton- 
Elaston,  etc..  Tract.  Co.,  200  Fed.  897, 
119  CCA  193  (sale  of  bonds). 

Ala. — Handley  v.  Shaffer,  177  Ala. 
636,  69  8  286  (before  the  agency  is 
revoked) ;  Hannon  v.  Eapalia,  148 
Ala.  313,  42  S  443;  Alford  v.  Creagh, 
7  Ala.  A.  368,  62  S  264. 

Colo. — Gelger  v.  Klser,  4?  Colo.  297i 
107  P  267. 

Del.— Tebo  v.  Weld,  92  A  876. 

Qa. — Collier  v.  Weyman,  114  Oa. 
944,  41  SB  60;  Shaw  v.  Chiles,  9  Ga. 
A.  460,  71  SE  746. 

IlL— Day  v.  Porter,  00  111.  A.  886 
[aff  161  111.  236,  48  NB  1078];  Bid- 
dlBon  V.  Johnson,  60  111.  A.  173. 

Iowa. — Harris  v.  Uoore.  134  Iowa 
704.  112  NW  1«4. 

Ky.--Hurst  v.  Williams.  102  SW 
1176.  ai  Kyi.  668. 

Mo. — Graf,  etc..  Realty  Co.  v. 
Lovell,  180  Mo.  A.  708,  163  SW  877; 
Mercantile  Trust  Co.  v.  Johnson,  177 
Mo.  A.  503,  160  SW  686;  Turner  v. 
Snyder,  139  Mo.  A.  656,  128  SW  1060: 
Sallee  v.  McMurry,  113  Mo.  A.  263,  88 
SW  167. 

N.  Y. — Moore  v.  Boehm.  46  Misc. 
622,  91  NTS  126. 
Or.— Hall  V.  Olson,  68  Or.  484,  114 

P  638. 

Vt. — Reynolds-McGInneaa  v.  Green, 
78  Vt.  2S,  61  A  656. 

W.  Va, — Alexander  v.  Sherwood 
Co..  72  W.  Va.  196,  77  SE  1027.  49 
LRANS  986  and  note  (holding  that 
a  broker  to  sell  lands  at  a  price  net 
to  Uie  owner,  under  a  contract  speci- 
fying no  time  for  performance,  is 
entitled  only  to  a  fair  and  reason- 
able opportunity  to  effect  a  sale 
thereof). 

Wis.— Oliver  v,  Kats.  131  Wis.  409, 
111  NW  509;  Burd  v.  Webster,  128 
Wis.  118,  107  NW  23  (delay  of  four 
months  held  reasonable);  Grieb  v. 
Koeffler,  127  Wis.  314,  106  NW  113. 

Alta. — Gler  v.  Van  Aalst,  16  Dom 
L.R  870,  28  WestLR  666  (a«ency  to 
continue  only  for  a  reaaonable  time 
under  the  contract). 

[a]  A  reasonable  time  In  wUOh 
to  procnre  a  pnzohaser  should  be  al- 
lowed, In  the  absence  of  any  pro- 
visions In  the  contract  of  employ- 
ment, unless  the  broker's  authority 
Is  in  the  meantime  revoked.  Sallee 
V.  McMurry,  lit  Mo.  A.  268,  88  SW 
167. 


[b]  Where  Hm  teokev  aecotSalM 
a  tranaaotlon  ^vhlofc  Sm  wuunuunatM 
br  the  Mtootoal,  the  latter  cannot 
claim  that  it  waa'  not  negotiated 
within  B  reasonable  time.  Morgan  v. 
Keller.  194  Mo.  668,  92  SW  76  (hold- 
ing that,  where  no  time  was  fixed 
within  which  brokers  were  to  sell 
property,  and  they  negotiated  a  sale 
which  was  consummated  by  their 
employers,  the  employers  cannot 
claim  that  the  sale  waa  not  mada 
within  a  reasonable  time);  Moore  t. 
Boehm,  46  Misc.  622.  91  NYS  126. 

88.  Gelger  v.  Kiser,  47  Colo.  297. 
107  P  267. 

83,  Ala.— Hughes  v.  Daniel.  117 
Ala,  41,  66  S  518;  Handley  v.  Shaffer, 
177  Ala.  636,  69  S  286. 

Cal. — Jauman  v.  McCusIck,  166  Cal. 
617,  137  P  264;  Brown  v.  Mason,  l&S 
Cal.  166,  99  P  867,  21  LRANS  321 
and  note;  Hicks  v.  Post,  154  Cal.  22, 
96  P  878  (holding  that  Civ.  Code  { 
1492,  providing  that  where  delay  In 
performance  is  capable  of  exact  com-, 
pensatlon,  and  time  h&»  not  been  ex- 
pressly declared  to  be  of  the  essence 
of  ,the  obligation,  an  offer  of  per- 
formance, accompanied  with  an  offer 
of  such  compensation,  may  be  made 
at  any  time  after  it  is  due,  etc..  Is 
not  applicable  to  a  contract  under 
which  a  broker  la  given  a  certain 
time  within  which  to  make  a  sale, 
but  that  the  broker  mnat  perform 
within  the  time  limited  In  his  con> 
tract);  Title  Ins..  etc.,  Co.  v.  Oilder. 
162  Ca.1.  746,  94  P  601;  Ropes  v.  Ron* 
enfeld,  146  Cal.  671,  79  P  864;  Zelmer 
v.  Antlsell,  76  Cal.  609,  17  P  842:  Ed- 
wards v.  Laird,  22  Cal.  A.  898.  134  P 
366;  Leventritt  v.  Cowell,  21  C^al.  A 
697,  132  F  627;  Naylor  v.  Ashton,  20 
Cal.  A.  644,  130  P  181. 

Oa. — Shaw*v.  Chiles,  9  Ga.  A.  460, 
71  SE  746;  Humphries  v.  Smith,  6  Ga, 
A.  340,  63  SE  248. 

Ind, — Barney  v.  Yazoo  Delta  Land 
Co.,  179  Ind.  387,  101  NE  96. 

Iowa. — Ryan  v.  Page,  134  Iowa  EO, 
111  NW  406. 

Ky.— Hurst  v.  Williams,  102  SW 
1178,  31  KyL  668. 

Me.— Reed  v.  Libby,  109  Me.  ESS, 
84  A  1001  (evidence  held  insufflclent 
to  show  that  plaintiff's  authority  to 
act  as  defendant's  broker  in  the 
transaction  relied  on  had  expired  be- 
fore the  sale  was  made). 

Mich. — Decker  v.  Kllngman,  149 
Mich.  96,  112  NW  727;  Horton  v. 
Immen,  146  Mich.  438,  108  NW  741: 
Beadle  v.  Sage  Land,  etc.,  Co.,  140 
Mich.  199.  103  NW  664,  6  AnnC^HS  61 

Mo. — Cosgrove  v.  Leonard  Mercan- 
tile, etc.,  Co.,  176  Mo.  100,  74  SW 
986;  La  Force  v.  Washington  Univ.. 
106  Mo.  A.  617,  81  aw  209:  Hogan  v. 
Slade,  98  Mo.  A.  <4,  71  SW  1104. 

N.  J.— Loxley  v.  Studebaker,  75  N. 
J.  L.  699,  60S,  68  A  98  [clt  Cycl. 

Or. — Slotboom  v.  Simpson  Lumber 
Co.,  67  Or.  616,  186  P  889,  136  P  641. 
AnnCa8l916C  339;  Henry  v.  Barker. 
61  Or.  276,  118  P  206.  122  P  298. 

S.  D.— Ewing  V.  Lunn,  22  8.  D.  95. 
115  NW  627. 

Wash. — Brady  v.  Admiralty  Trad- 
ing Co.,  87  Wash.  477.  161  P  1084; 
Lord  v.  Wapato  Irr.  Co.,  81  Wash. 
561,  142  P  1172;  Kane  v.  Dawson.  6! 
Wash.  411,  100  P  837. 

W.  Va.— Chambers  v.  Simmons.  86 
SB  182;  Ice  v.  Maxwell,  «1  W.  Va.  9, 
55  SE  899. 

Wis.— Grleb  v.  Koeffler,  12T  Wla 
314,  106  NW  113.  _ 

Han. — Counsell  Devlne,  16  West 
LR  676. 


For  later  eases,  derelepmenta  and  ohanges  In  the  law  aee  cumulative  Annotationa,  ^i^i^^f^^^ 
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time  as  may  be  granted  by  the  principal "  valoBa 
the  prinoipal  waives  performance  witlun  the  time 
limit  and  aceepts  the  services  of  the  broker  and 
reec^izes  and  treata  the  contract  aa  still  in  force^^ 
or  unless  there  is  fraud  or  bad  faith  on  the  part  of 
the  principal  to  prevent  performance  within  the 


time  limit."  The  owner  is  tinder  no  obligation  to 
extend  the  time  in  favor  of  a  prospective  purchaser 
found  by  the  broker."''  In  the  absence  of  fraud  the 
broker  is  not  entitled  to  a  commission  on  a  sulrae* 
quent  sale  by  the  owner,^  even  though  the  sale  ia 
made  to  one  with  whom  the  broker  was  negotiating* 


OnL— Slbbltt  V.  Carson,  27  OnL  L,. 
£37  [dlsm  app  ze  Ont.  U  £8&,  6  Dom 
LR  IftS.  S  OntWN  1491,  22  OntWR 

S4a]. 

[a]  'HVlMn  a  atiqimlatcd  tlm«  la 
matttloiMd.  it  iMoomes  tlw  MOMUom  of 
th»  oontritet,  which  must  be  per- 
formed by  the  broker  within  the  pe- 
riod mentioned.  The  Mle  mast  be 
maAm  prior  to  the  expiration  of  the 
commission.  The  broker  most  pro- 
duce a  person  not  only  able,  but  wltl- 
\ng  to  consummate  the  purchase 
withtn  the  stipulated  time.  In  order 
to  meet  his  obligations  and  entitle 
him  to  his  commlBslOD."  Barney  v. 
Tuoo  Delta  Land  Co.,  179  Ind.  337, 
H5.  101  NB  96.  To  same  effect  Nay- 
lor  V.  Ashton,  20  Cal.  A.  644,  130  P 

m. 

[b]  Aa  oflw  to  ptodnoe  a  pnr- 
flhSMT  If  the  owner  will  extend  the 
time  Is  not  aufBdent.  Hardy  v. 
Sheedy,  SS  Or.  1B6,  197,  IIS  F  1133 

[cit  Cyc], 

[c]  Ooaatrnstioa  of  eomtraot  m 
to  ttoUi. — contract  employing  a 
broker  to  sell  land  on  commission, 
providing  that  no  compensation  shall 
b«  allowed  to  an  agent  unless  he 
brings  a  customer  ana  the  closing  is 
b&d  at  that  time  does  not  require 
the  sale  to  be  made  at  the  particular 
meeting  in  which  the  customer  is 
presented  to  the  owner  in  ordar  to 
entitle  the  broker  to  commissions, 
but  merely  limits  the  period  during 
which  negotiations  then  begun  shall 
continue.  Kurts  v.  Payne  Inv.  Co., 
1S«  Iowa  37«.  13E  NW  107S. 

Id]  jffottoe  of  iladlaf  of  pnr^ 
flhwMX^d)  Where  a  broker  Is  em- 
ployed to  sell  land,  and  when  the 
negotiation  is  about  tint  shed  the 
owner  limits  the  time  within  which 
the  sale  must  be  made  and  notice 
Mnt  to  him,  and  the  agent  makes  the 
nie  without  delay  ana  sends  notice 
to  the  principal  within  the  time  lim- 
ited, the  miscarriage  of  the  notice 
does  not  deprive  the  agent  of  hla 
commission.  Gibbons  v.  Sherwin,  28 
Nebr.  146,  44  NW  99.  (2)  Where  the 
broker  secures,  prior  to  the  speolfled 
date,  a  purchaser  for  the  land  and 
negotiates  a  sale,  he  Is  entitled  to 
his  commissions,  although  he  did  not 
actually  report  the  sale  beforu  the 
specified  date.  Schramm  v.  Wolff, 
(Tex.  Civ.  A.)  126  SW  118B.  (3)  The 
fact  that  a  broker  was  prevented  by 
the  intoxication  of  the  owner's  agent 
from  informing  the  corporate  owner, 
before  tbu  expiration  of  the  time 
limited  for  procuring  a  purobaser,  of 
the  fact  that  a  purchaser  was  pro- 
cured would  not  entitle  the  broker 
to  recover  commissions  on  the  theory 
that  the  owner  was  charged  with  Its 
agent's  neglect.  Slotboom  v.  Simp- 
son Lumber  Co.,  67  Or.  516,  136  P 
189,  136  P  641.  AnnCBfll91BC  839. 

[e]  Oompletioii  at  tnutsaotlon. — 
Where  the  authority  conferred  on  a 
broker  to  sell  lands  Is  limited  in 
time,  and  within  that  time  he  pro- 
cures a  purchaser  with  whom  his 
principal  enters  Into  a  contract,  he  Is 
entitled  to  bis  commission,  although 
the  conveyance  Is  not  made  until 
after  such  time  has  elapsed.  S.  B. 
Crowley  Co.  v.  Myers,  69  N.  J.  L.  246. 
S5  A  SOS.  Bee  also  Cody  v.  Dempsey. 
86  App.  Div.  335,  83  NTS  899.  But 
8ee  Caldwell  v.  Tannehlll,  117  Va.  11, 
S4  SE  6  (holding  that  a  brdker.  au- 
thorized to  sell  or  to  contract  to  sell 
land  on  or  before  a  given  date  Is 
not  entitled  to  commission  by  pro- 
ducing a  purchaser  before  the  ex- 

Elratton  of  that  time,  the  sate  not 
eing  made,  and  no  contract  being 
etecuted). 

.  Bi.  Huglies  V.  Daniel,  187  Ala.  41, 
<5  8  B18;  Brown  t.  Mason,  IBB  Cal. 


IBE,  99  P  867,  21  LRAN3  328;  Zeimer 
V.  Antisell,  76  Cal.  609,  17  P  642: 
Chambers  v.  Simmons,  (W,  Va.)  85 
BE  182. 

[a]  Aa  express  or  implied  ezten- 
slon  of  time  (l)  must  be  shown  to 
make  an  owner  of  land  liable  for  a 
sale  by  a  broker  after  the  time  Qxed 
for  making  the  sale,  or  after  a  rea- 
sonable time  If  no  time  was  fixed; 
and  such  an  extension  will  be  Im- 
plied from  the  owner's  subsequent 
acceptance  of  an  actual  purchaser 
procured  In  reliance  on  the  contract. 
Alford  V.  Creagh,  1  Ala.  A.  S58,  62  B 
264.  <2)  Where  an  owner  of  land 
employed  a  broker  to  procure,  within 
thirty  days,  a  purchaser  of  the 
same,  and  after  the  expiration  of 
thirty  dasra  he  wrote  to  the  broker 
making  inquiry  as  to  the  prospects, 
and  directed  him  to  sell  within  the 
next  thirty  days  If  he  could  get  a 
certain  sum  net,  the  contract  or  em- 
ployment was  extended.  Johnson  v, 
Wright,  124  Iowa  61,  99  NW  108. 
(3)  0O  where  the  language  used  by  the 
owner  In  conference  with  the  broker, 
and  the  attending  circumstances, 
were  such  as  to  Justify  the  broker 
In  believing  that  an  extension  of 
time  In  which  to  make  the  sale  was 
given,  and  he  acted  on  such  belief, 
the  owner  Is  bound  by  the  legitimate 
effect  of  his  language  and  tne  acts 
rather  than  by  his  own  understand- 
ing of  their  Import.  Hancock  v. 
Stacy,  103  Tex.  219,  125  SW  884  [aft 
(Civ.  A.)  116  SW  177J.  (4)  Where 
a  director  of  a  corporation  Is  ap- 
pointed a  member  of  a  committee  of 
two  to  conduct  negotiations  with  a 
broker  employed  to  procure  a  pur- 
chaser of  corporate  property  subject 
to  the  approval  of  the  board  of  di- 
rectors and  such  director  urges  the 
broker,  after  the  expiration  of  the 
time  fixed  In  which  he  should  pro- 
cure a  purchaser,  to  continue  his  ef- 
forts, and  a  sale  is  effected  to  the 
broker's  customer,  the  broker  Is  enti- 
tled to  commissions.  Lawson  v. 
Black  Diamond  Coal  Hin.  Co.,  63 
Wash.  614,  102  P  759.  (6)  Where, 
however,  before  the  time  limited  for 
selling  property  expired,  the  broker 
requested  an  extension  of  time  which 
the  principal  refused,  the  fact  that 
at  the  same  time  he  stated  that  he 
hoped  that  the  broker  would  sell  the 
property  and  that  he  would  be  glad 
to  assist  him  does  not  show  an  au- 
thority to  sell  the  property  after  the 
expiration  Of  the  time  limited.  La 
Force  v.  Washington  Univ;,  106  Mo, 
A.  517.  81  SW  209. 

86.  Mitchell  V.  Duke,  124  Fed. 
999;  Stiewel  v.  Lajly.  89  Ark.  195, 
116  SW  1184;  Holbrook-Blackwelder 
Real  Est.,  etc.,  Co.  v.  Hartman,  128 
Mo.  A.  228,  106  SW  1115;  Chambers 
v.  Simmons,  (W.  Va.)  86  SE  182;  Ice 
V.  Maxwell,  61  W.  Va.  9,  66  SE  899. 

[a]  Vresiuivtlcni  m  to  rate  of 
oon^easatlon.— Where  a  contract  to 
procure  a  purchaser  for  real  estate 
has  been  continued,  or  the  time 
within  which  the  sale  was  to  have 
been  made  Is  waived,  without  refer- 
ence to  the  compensation  of  the 
broker,  the  presumption  Is  that  he 
Is  entitled  to  recover  the  sum  orig- 
inally agreed  on.  Ice  v.  Maxwell,  61 
W.  Va.  9,  66  SE  899. 

[b]  Wlwre  tbe  law  doe«'  not  ore- 
ate  a  leffal  pr— nmption  of  eonseat 
from  certain  facts,  where  a  broker 
makes  a  sale  after  the  actual  ter- 
mination of  his  authority,  the  ques- 
tion as  to  whether  assent  Is  to  be 
implied  from  such  facts  or  not 
must  be  left  to  the  discretion  of  the 
Judge.  C^rriere  v.  PItard,  4  La.  A. 
(Orleans)  371. 

86.  Cal. — Brown  v.  Mason,  166 
Cal.  16B,  99  P  867,  21  LRAN3  328; 
Oullahan  v.  Baldwin,  100  Cal.  648. 


86  P  310  (where  the  principal  eluded 
the  broker  and  the  prospective  pur- 
chaser);  Zeimer  V.  Antisell.  76  Cal. 
600,  17  F  642  (holding  that  the  fact 
that  he  first  called  the  attention  of 
the  purchaser  to  the  property  does 
not  entitle  a  broker  to  a  commission 
where  the  sale  is  made  by  the  owner 
after  the  expiration  of  the  authority, 
unless  the  delay  was  caused  by  the 
negligence,  fraud,  or  default  of  the 
owner).  See  also  Wilson  v.  Sturgls. 
71  Cat  226.  16  P  772  (partial  payl 
ments  made  before  expiration  of 
time,  and  retained,  with  other  cir- 
cumstances showing  bad  faith). 

Hawaii. — Schnack  v.  Montano.  16 
Hawaii  SOS  (holding  that  a  broker 
18  entitled  to  commlsston,  although 
the  sale  la  not  consummated  until 
after  the  termination  of  the  agency. 
If  he  is  the  procuring  cause  of  the 
sale  and  the  principal  acts  in  bad 
faith). 

Kan. — ^Fultz   v.   Wlmer,   34  Kan. 
676.  9  P  316.  J  ' 

Mich. — Decflbr    v.  Kllngman,  149 

Mich.  96,  112  NW  727. 

Mo. — La  Force  v.  Washington 
Univ,.  106  Mo.  A.  517,  81  SW  209. 

N.  J.— Loxley  v.  Studebaker,  75  N. 
J.  L.  699,  605,  68  A  98  [cit  Cyc]. 

N.  T. — Vanderveer  v.  Suydam,  83 
Hun  116.  81  NYS  392  [aff  161  N.  T. 

678  mem,  46  NB  1162  mem]  (where 
the  principal  deferred  action  until 
after  the  time  had  expired). 

Tex. — Neal    v,    Lehman,    11  Tex, 
Civ.  A.  461,  34  SW  168. 

87.  Brown  v.  Mason,  155  Cal.  156, 
99  P  867,  21  LRAN3  328;  Castner  v. 
Richardson,  18  Colo.  496.  33  P  163 
(holding  that  where  an  owner  of 
land  merely  states  to  a  broker,  not 
employed  as  his  agent,  the  net  price 
that  he  will  accept  within  a  limited 
time,  and  the  broker  procures  an 
offer  of  such  price  within  such  tlm«. 
but  does  not  procure  the  executJon 
of  a  binding  contract,  nor  a  pur- 
chaser ready  to  pay  the  price  within 
the  time  limited,  and  the  owner  re- 
fuses to  allow  further  time,  the  bro- 
ker cannot  recover  a  commission): 
Watson  V.  Brooks,  11  Or,  271,  3  P 

679  (holding  that  where  a  vendor 
agrees  to  give  a  broker  a  commis- 
sion to  effect  a  sale  of  his  land 
within  a  specified  time,  and  on  the 
last  day  the  broker  produces  one 
who  will  buy  if  he  can  have  a  rea- 
sonable time  to  investigate  the  title, 
which  Is  refused,  whereby  the  sale 
falls  through,  the  broker  cannot 
claim  a  commission), 

[a]  OoBstdsratloa. — ^An  agree- 
ment granting  time  for  raising  the 
purchase  price  in  consideration  of 
the  reduction  of  a  broker's  commis- 
sion is  based  on  a  sufficient  consid- 
eration. Shadwlck  V.  Smith,  147 
Ky.  169,  143  SW  1027. 

88.  u.  S. — Johnson  v.  Virginia- 
Carolina  Lumber  Co.,  163  Fed.  249. 
89  CCA  632. 

Ala. — Hughes  v,  Daniel,  187  Ala. 
41,  65  S  618, 

Ga— Phlnlzy  v.  Bush.  129  Ga.  479. 
487,  59  SB  259  [dt  Cvc]:  Humphries 
V,  Smith,  B  (3a  A.  846,  »  SE  2^8. 

Ind. — Learned  v.  McCoy,  4  Ind.  A. 
238.  20  NB  717. 

Mich. — Decker  v.  RUsgman,  14ft 
Mich.  96,  112  NW  727;  AnUsdel  v. 
Canfleld.  119  Mich.  229,  77  NW  944. 

Mo,^ — ^La    Force    v.  Washington 
VnlY.,  106  Mo.  A.  617.  81  SW  209. 
*    N.  J. — Loxley   v.    Studebaker.  7B 
N.  J.  L.  B99,  6(16.  68  A  98  [cit  Cyc]. 

N.  M. — Pecos  Valley  Immigration 
Co.  V.  Cecil,  16  N.  M.  46,  99  F  696. 

W.  Va. — Noyes  v.  C^perton,  68  W. 
Va.  13,  69  SE  364. 

Sask. — Blackatock  v.  Bell.  4  Sask. 
L.  468.  16  WestLR  363. 

[a]    This  role  aspUe^,  although 
during  the  life  of  Ehtf  contraetj-tiBfr:> 
Digitized  byVjUnOTv: 
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before  the  time  expired."  There  are  cases,  how- 
ever, holding  that  if  the  n^otiations  between  the 
principal  and  the  customer  continue  uninterruptedly 
after  the  expiration  of  the  time  allowed  the  broker, 
and  a  sale  is  made  of  which  the  broker  is  accord- 
ingly the  proctiring  cause,  he  is  entitled  to  a  com- 
mission, although  the  sale  is  not  consummated  until 
after  the  expiration  of  the  time  limited^  particu- 
larly where  the  contract  so  provides."  These  roles 


landowner  g&ve  a  third  person,  than 
neither  ready  nor  willing  to  buy,  an 
option  to  purchase  the  property 
under  which  the  property  was  after- 
ward sold  to  him,  where  It  appears 
that  this  transaction  came  about  in 
no  wise  through  the  influence  of  the 
real  estate  agent,  and  was  not  an 
attempt  on  the  part  of  the  owner  to 
avoid  the  effect  of  this  contract,  and 
that  the  purchaser  never  became 
ready  or  willing  to  buy  before  the 
expiration  of  the  uent'B  contract. 
Humphries  v.  Smith,  6  Oa.  A.  S40,  63 
SE  248. 

89.  U.  S. — Bronn  T.  Nortbampton- 
Easton,  etc..  Tract.  Co.,  200  Fed. 
897.  IIB  CCA  198. 

Ark. — Murray  v.  Miller,  112  Ark. 
227,  166  SW  636. 

Cal. — Brown  v.  Mason,  165  Cal. 
155,  99  P  867,  21  LRAK  328;  Zelmer 
V.  Antlsell,  75  Cal.  509717  P  642. 

Ga. — Phinliy  v.  Bush.  129  Ga.  479, 
487,  59  SB  259  [clt  Cyc] ;  Morris  v, 
Jackson,  9  Ga.  A.  848,  72  SB  444. 

111.— Parrar  v.  Brodt.  35  111.  A.  617, 

Ind. — Barney  v.  Tazoo  Delta  I>and 
Co.,  179  Ind.  337,  101  NE  96. 

Kan. — Pultz  v.  Wimer.  84  Kan.  676, 
S  P  316. 

Ky. — Hurat  v.  WlUtams,  102  SW 
1176,  31  KyL  658. 

La. — Lewis  v.  Manson,  132  La. 
817,  61  S  835. 

Mo. — Toung  T.  Stecher  Cooperage 
WorkB,  269  Mo.  215,  168  SW  611; 
Page  V.  Grimn,  71  Mo.  A.  524;  Beau- 
champ  v.  Hlggina,  20  Mo.  A.  614. 

N.  T. — Satterthwalte  v.  Vreeland, 
48  HowFr  608. 

Or. — Slotboom  v.  Simpson  Lumber 
Co.,  67  Or.  516.  135  P  889,  136  JE>  641, 
AnnCasl915C  339  (holding  thafabro- 
keV  is  not  entitled  to  commissions 
on  a  sale  of  the  property  by  the 
owner  after  the  time  allowed  the 
broker  for  procuring  a  purchaser, 
although  the  sale  results  from  ef- 
forts to  procure  a  purchaser,  begun 
before  the  expiration  of  such  time). 

Tex.— Neal  v.  Lehman,  H*  Tex. 
Civ.  A,  4GI,  34  SW  163. 

OnL— Sibbltt  V.  Carson,  27  Ont.  L. 
237  [dlsm  app  26  Ont.  L.  686,  6  Pom 
LR  182,  3  OntWN  1491.  22  OntWR 
640]. 

[a3  nia  rnla  may  1m  ttraUed  1>y 
eoatraofc  beween  the  principal  and 
the  broker.  Attlx  v.  Felan,  -B  Iowa 
136. 

[b]  Bala  of  laaMi— Where  a  lea- 
see, In  a  lease  stlpulatinx  that,  if 
transferred  without  the  written  con- 
sent of  the  lessor,  the  latter  might 
declare  the  same  forfeited,  em- 
ployed an  agent  to  procure  a  pur- 
chaser within  a  time  specified,  and 
the  agent  procured  a  purchaser 
within  the  time,  but  the  lessor  did 
not  give  her  consent  to  the  transfer 
until  afterward,  the  leasee,  refusing 
to  complete  the  transfer,  was  not 
liable  for  the  agent's  commission, 
provided  he,  In  good  faith,  endeav- 
ored to  procure  the  consent  of  his 
lessor  to  the  transfer  within  the 
time  limit,  and  failed  to  do  so.  Mc- 
Curry  v.  Hawkins,  88  Ark.  202,  103 
SW  600. 

90.  r.  S.— Cleveland-Cliffs  Iron 
Co.  V.  Gamble.  201  Fed.  329,  119  CCA 
667  (holding  that  if  the  services  of, 
a  broker  had  a  causal  relation  to  a 
sale  and  purchase  of  land  after  di- 
rect negotiations  between  the  par- 
ties he  fs  not  debarred  from  recover- 
ing an  agreed  commission  because 
the  negotiations  were  not  continu- 
ous, nor  by  the  mere  lapse  of  time 
before  the  sale  was  consummated, 
nor  by  the  fact  that  In  the  meantime 


had 


apply  mutatis  mutandis  to  loan  brokers.** 

93]  d.  Duty  of  Broker  To  Procure  Binding 
Contract.'"  To  entitle  him  to  a  commission  where 
no  sale  is  actually  consummated,  a  broker  employed 
to  find  a  purchaser  must  either  produce  to  the 
owner  a  customer  who  is  able,  ready,  and  willing  to 
buy  on  the  terms  prescribed  by  the  owner,  or  else 
take  from  the  ciutomar  a  biniting  contract  of  pur- 
chase,"* unless  these  reqnirements  are  waived  by 

given    options  to 


the  seller 
others). 

Ala. — Hughes  v.  Daniel,  18?  Ala. 
41,  66  S  618  (holding  that,  where  a 
broker  employed  to  sell  continued 
his  efforts  after  the  time  Hxed  In  the 
contract  of  employment,  although 
there  was  no  express  agreement 
therefor,  he  must,  to  recover  on  a 
quantum  meruit,  show  that  he  fur- 
nl«hed  a  purchaser  able,  ready,  and 
willing  to  purchase  and  that  he  and 
the  owner  agreed  on  a  sale). 

Cal.— Hill  v.  McCoy,  1  Cal.  A.  169. 
81  P  1015  (holding  that,  where  a 
broker's  authorlEatfon  to  sell  land 
was   In   force   when   the  sale  took 

Elace,  his  rights  were  not  affected 
y  the  fact  that  the  deed  did  not 
pass  until  later). 

111.— Grlswold  V.  Pierce,  86  HI.  A. 
406. 

Ind— Williams  v.  Leslie,  111  Ind. 
70.  12  NE  102. 

Ky. — Ewan  v.  Power,  166  Ky.  806. 
178  SW  1092. 

Minn. — Jaeger  v.  Glover,  89  Mian. 
490,  96  NW  311. 

Mo. — Cole  V.  Crump,  174  Mo,  A. 
216,  166  SW  769;  Ooffe  v.  Gibson,  18 
Mo.  A.  1. 

N.  T. — Southwlck  v.  Swavlenski, 
114  App.  Div.  681,  99  NTS  1079.  See 
also  Michaelis  v.  Gahren,  9  App.  DIv. 
495,  41  NTS  668  (holding  that  a  bro- 
ker is  entitled  to  a  commission  on  a 
sale  of  real  estate,  although  the  mat- 
ter was  not  concluded  at  the  time 
contemplated  by  the  parties  In  the 
first  Instance,  if  the  transaction  was 
never  abandoned,  and,  although  it 
was  not  perfected  until  after  the 
expiration  of  two  years,  the  broker 
still  retained  his  relation  to  the 
transaction,  and  the  delays  resulted 
from  legal  proceedings  taken  In  the 
meantime  with  a  view  to  curing  de- 
fects In  the  title  which  became 
known  when  the  parties  met  to  com- 
plete the  contract  in  'the  first  In- 
stance). 

Wis. — O'Connor  v.  Semple,  67*  Wis. 
248,  16  NW  136. 

Que. — ^Massicotte  v.  Lavoie.  40 
Que.  Super.  2E8. 

"If  the  agent  produces  a  would-be 
purchaser,  ready,  willing,  and  able 
to  buy  within  the  time  auowed,  and 
his  principal  and  the  would-be  pur- 
chaser. Instead  of  presently  consum- 
mating the  transaction,  delay  It  by 
mutual  consent  until  after  the  ex- 
piry of  the  agent's  contract,  ho  la 
nevertheless  entitled  to  his  commis- 
sions; In  contemplation  of  the  provi- 
sions of  the  ordinary  form  of  bro- 
ker's contracts,  a  sals  has  been 
made  within  the  time  allowed." 
Humphries  v.  Smith,  6  Oa.  A.  840. 
842,  63  SB  248. 

[a]  UaMlttr  for  tsIm  of  serr- 
lees. — ^Where  real  estate  agents 
have  failed  to  procure  a  purchaser 
within  the  time  limited  In  their  con- 
tract of  employment,  the  owner  is 
only  liable  for  the  value  of  services, 
not  exceeding  the  contract  price,  per- 
formed by  them  In  obtaining  a  pur- 
chaser after  the  expiration  of  the 
contract,  and  then  only  In  the  event 
that  the  owner  had  reason  to  believe 
that  the  agents  were  acting  In  his 
behalf  with  the  intention  of  receiv- 
ing pay,  and  received  their  services 
without  at  the  time  notifying  them 
that  he  would  not  pay  therefor. 
Stewart  v.  Roberts,,  110  SW  340.  33 
KyL  332. 

91.  Shipman  v.  Wilkeson.  112 
NTS  895  (holding  that,  under  a  pro- 
vision In  a  contract  employing  a 
broker  to  procure  a  purchaser  of 


real  estate  before  a  designated  date, 
that  If  the  property  was  sold  after 
such  date  on  Information  obtained 
from  the  broker  he  should  be  paid 
his  commissions,  the  broker  is  enti- 
tled to  .compensation  for  his  success- 
ful effort  In  procuring  a  purchaser, 
culminating  in  a  sale  on  the  stipu- 
lated terms  after  the  broker's  au- 
thority to  effect  a  sale  has  terml> 
nated). 

[a]  after  wltbdrawal^Un- 

der  a  stipulation  of  a  contract  list- 
ing a  farm  with  a  broker  that  If  It 
should  be  sold  by  the  owner  after 
withdrawal  from  the  broker  to  a 
customer  to  whom  the  broker  had 
recommended  it,  or  who  had  learned 
that  It  was  for  sale,  directly  or  Indi- 
rectly, through  the  broker,  the  owner 
would  pay  a  commission,  the  owner 
la  liable  on  a  sale  to  a  customer  to 
whom  the  broker  recommended  the 
farm,  whether  such  sale  was  ef- 
fected. In  whole  or  In  part,  by  rea- 
son of  such  recommendation.  E.  A. 
Strout  Co.  V.  Hubbard.  104  Me.  366, 
71  A  1020. 

sa.  Blddlson  v.  Johnson.  60  TIL  A 
173;  Jones  v.  Buck,  120  NW  112,  147 
Iowa  494,  126  NW  462;  Slawson  v. 
Rafter,  76  Misc.  199.  134  NTS  585; 
Suearman  v.  Fraser.  71  Misc.  418, 
128  NTS  718  (holding  that,  where  a 
contract  employing  a  broker  to  pro- 
cure  a  mortgage  loan  fixed  no  time 
for  performance,  the  broker  had  a 
reasonable  time  within  which  to  per- 
form).   See  also  supra  1  87. 

[a]  Thiu,  where  a  contract  em- 
ploying a  broker  to  procure  a  mort- 
gage loan  did  not  nx  the  time  for 
performance,  and  the  broker  pro- 
cured a  lender  ready  and  able  to  fur- 
nish the  money,  but  he  objected  to 
the  title,  and  negotiations  to  cure 
defects  In  the  title  were  carried  on 
for  about  a  month,  when  the  objec- 
tions to  the  title  were  withdrawn 
and  the  time  fixed  for  closing  the 
transaction,  and  the  borrower  failed 
to  appear,  and  several  days  later 
stated  that  he  did  not  want  the 
money,  the  broker  had  earned  hfs 
commissions.  Sugarman  v.  Fraser. 
71  Misc.  416,  128  NTS  718. 

[b]  Waiver. — Where  a  broker 
agrees  to  obtain  a  loan  by  a  speci- 
fied day,  but  It  does  not  appear  th&t 
It  Is  agreed  that  th«  principal  wni 
not  pay  commissions  If  the  loan  Is 
not  procured  on  that  day,  or  that 
there  is  any  reason  why  it  Is  spe- 
cially material  that  the  transaction 
should  be  completed  on  the  day  spec- 
ified, but  on  the  contrary  It  appears 
that  the  prlnolpal  has  recognised  his 
obllnitlon  to  accept  the  loan  after 
the  day  has  ezplred,  performance  on 
the  d»  la  waived.  Carroll  v,  Haa- 
sell.  161  Mo.  A.  424.  148  SW  835. 

03.  Zll^^^  Of  ixmaBaetlni  si 
flefsstfar  ligbt  to  ooMp—atlos  see 
InfralT08. 

M.  tJ.  S.— -Jameson  t.  U.  S.  Farm 
Land  Co..  206  Fed.  889,  134  CCA 
649;  Payseno  v.  Swensen.  178  Fed. 
999 

Ala. — Richardson  v.  Olanthe  Mill- 
ing, etc..  Co.,  167  Ala.  411,  62  S  659. 
140  AmSR  45.   

Ark. — Howell  v.  Bennett.  14B  SW 
636  (holding  that,  where  purchasers 
refused  to  close  a  deal  on  learning 
that  the  property  did  not  include 
certain  chattels  which  the  broker 
was  not  authorised  to  sell,, he  could 
not  recover  commissions  for  the  sale 
of  those  as  to  which  he  was  author- 
ized). 

C41.— Mattlngly  v.  Pennle.  105  Cal. 
614,  89  P  200,  iSvAmSR  9%:  Gunn  v. 
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the  principal 'b  refasing  to  proceed  after  notiee  by 
the  broker  that  he  has  sneh  a  contract  or  pnr- 
ehaser."'  If  a  broker  employed  to  find  a  parehaser 
biiugs  to  the  owner  a  person  who  is  able,  ready, 
and  willing  to  purchase  on  the  owner's  terms,  he 
is  entitled  to  compensation,  although  he  does  not 

state  Bank,  99  Cal.  349,  3S  P  llOS; 
Oouclas  V.  Spansenberff.  23  Cal.  A. 
•H,  137  P  1108;  Bdwarda  Laird, 
»  Cal.  A.  298,  134  P  3S6:  Cone  v. 
Keil.  18  Cal.  A.  <7S.  124  P  548;  Sheo- 
berd-Teague  Co.  Hermann,  12  Cal. 
A.  394.  107  P  022. 

Conn. — ^Abbott  t.  Lee,  86  Conn.  222, 
IS  A  626. 

Del.— Tebo      Weld.  92  A  876. 

Fla.— Wlfffflna  v.  wlleon,  66  Pla. 
H6,  354.  46  S  1011  [cit  CtcJ.  _ 

(k.— dray  v.  Lynn,  139  Qa.  294, 
TT  SG  166;  Wilson  v.  Temer,  12  Cla. 
A  Sll,  77  SB  6K«. 

111.— Fox  V.  Ryan,  240  111.  291,  88 
NE  974;  White  V.  ROMk,  184  111.  A. 
n.  See  also  Derby  v.  Qudlchsen, 
191  111.  A.  604. 

Iowa. — Anderson  v.  Howard,  16B 
XW  261  (holding  that  a  broker  who 
produces  a  purchaser  ready,  able, 
and  wfllInK  to  buy  on  the  authorized 
terms,  and  makes  a  contract  there- 
for, Is  entitled  to  commission): 
Flrnn  V.  Jordal,  124  Iowa  457,  106 
.VW  326. 

Kan. — Sullivant  v.  Jahren,  71  Kan. 
1!7.  79  P  1071. 

Mich. — Sotham  v.  Maoomber,  180 
Mich.  120.  146  NW  674. 

Minn.— McDonald  v.  Smith,  99 
Minn.  42,  108  NW  291. 

Uo.— Bird  V.  Rowell,  180  Mo.  A.  421, 
167  SW  1172  (holding  that,  where  a 
broker,  employed  by  defendant  and 
a  third  person  to  sell  or  to  ezchange 
th«Ir  respective  lands.  Induced  the 
parties  to  enter  Into  a  contract  of 
exchange,  but  the  contract  was  un- 
enforceable, the  broker  had  not 
earned  his  commissions);  Toung  v. 
Ruhwedel.  119  Mo.  A.  281,  96  SW 
228:  McCray  v.  Pfoat,  118  Mo.  A. 
(72,  94  SW  998;  HusKlns  v.  Heame. 
T4  Mo.  A.  86;  Hayden  v.  OrlUo,  42 
Mo.  A.  1. 

N.  Y. — Kampf  v.  Dreyer,  119  App. 
DiT.  134.  108  NTS  962;  Davis  v. 
Gottschalk,  80  Misc.  530.  141  NTS 
SU;  Shapiro  v.  Nadler,  51  Misc.  13. 
S9  NTS  879;  Rosenthal  v.  Emerson 
Realty  Co.,  126  NTS  86. 

N.  C.— Raleigh  Real  Est.,  etc.,  Co. 
V.  Adams,  145  N.  C.  161,  58  SB  1008. 

Or. — Taylor  v.  Peterson,  76  Or.  77, 
U7  P  520;  Grlndstaff  v.  Merchants* 
Inv.,  etc.,  Co.,  61  Or.  810,  122  P  46; 
Henry  v.  Barker,  61  Or.  276,  118  F 
:0S.  122  P  298. 

Pa. — Speer  v.  Benedum-Trees  Oil 
Co.,  289  Fa.  180,  86  A  696;  Stevenson 
V.  Bannan.  235  Pa.  612,  84  A  447; 
Thompson  Co.  v,  Goldman,  51  Pa. 
Super.  632;  Lowensteln  v.  Mcpeak, 
48  Pa.  Super.  280;  Barber  v.  Miller, 
41  Pa.  Super.  442  (holding  that, 
where  a  reaJ  estate  broker's  commis- 
sions are  made  conditional  on  the 
actual  procuring  of  a  signature  to  a 
lease  and  of  a  down  payment  there- 
on, commissions  are  not  earned  by 
the  broker's  merely  bringing  to- 
rether  the  owner  of  the  property 
and  a  prospective  tenant);  Enyeart 
V.  Plrard,  88  Pa.  Super.  488. 

S.  D. — Walters  v.  Dancey.  £8  8.  D. 
481.  484.  122  NW  480,  139  AmSR  1091 
Iclt  Cycl. 

Tex. — Jackson  v.  BlggerataEF,  (Civ, 
A.)  168  SW  42;  Mathews  v.  Globe- 
Star  Realty  Co.,  (Civ.  A.)  167  SW 
~64:  Oswald  Realty  Co.  v.  Broussard, 
fCiv.  A.)  159  SW  163;  Griffith  v. 
Bradford,  (Civ.  A.)  128  SW  1072. 

Va  — Long  V.  Flory,  112  Va.  721,  72 
SE  723. 

[al  "The  dtttj  amimed  hj  the 
broker  la  to  brliur  tlie  mlods  of  the 
hoyer  and  seller  to  an  agreement  for 

a  sale,  and  the  price  and  terms  on 
which  It  Is  to  be  made,  and  until 
this  Is  done  his  right  to  commissions 
does  not  accrue."    Brown  T.  Mason, 

[9  C.  J.-39] 


make  or  negotiate  a  binding  contract  with  the 
pnrehaser.**  Conaequeotly  the  fact  that  the  con- 
tract of  purchase  and  sale  is  not  reduced  to  writing 
does  not  defeat  the  right  to  a  commission,  where 
the  purchaser  is  able,  ready,  and  willing  to  carry  out 
the  oral  agreement."    The  broker  is  not  required 


156  Cal.  IBS,  168,  99  P  867,  81  LRA 
NS  828. 

[bj    Ska  teoker'a  oontraet  Is  earn- 

vlete  when  he  delivers  or  tenders  to 
me  owner  a  valid  written  contract 
containing  the  terms  of  sale  agreed 
on,  signed  by  a  party  able  to  comply 
therewith,  or  to  answer  In  damages 
If  he  fails  to  perform.  Pehl  v.  Fan- 
ton  17  Cal,  A.  247,  119  P  400. 

[c]  Wbexe  »  broker  Is  eonslorea 
to  pttrtihaM  certain  real  estate  for 
his  customer,  his  contract  is  not 
performed  unleas  he  procured  an  en- 
forceable contract  from  the  owners 
to  make  the  sale  or  brings  the  parties 
together  so  that  his  employer  will 
have  an  opportunity  to  secure  such 
contract.  Uogan  v.  McMullen,  4  Cal. 
A.  154,  87  P  285. 

[d]  To  entitle  a  broker  euQloyed 
to  procure  a  tenant  (1)  for  real 
estate  to  commissions,  he  must  nego- 
tiate an  agreement  for  a  lease  which 
his  principal  can  perform.  Mann  v. 
GrlBWOld.  69  Misc.  239,  112  NTS  271. 
(2)  So  long  as  tt  is  uncertain  who 
is  to  be  the  lessee  of  property  which 
a  broker  Is  attempting  to  lease,  there 
can  be  no  meeting  of  the  minds  of 
the  owner  and  any  lessee,  so  as  to 
constitute  a  binding  contract  to 
lease,  and  so  as  to  entitle  the  broker 
to  commissions  on  the  deal.  Rice 
v.  Neuman.  116  NTS  83. 

0S.  Herrick  v.  Maness,  142  Mo.  A. 
399,  127  aw  »»4;  Hayden  v.  Grlllo, 
42  Mo.  A.  1;  Bleecker  v.  Miller,  40 
Okl.  374,  188  P  809. 

96.  Arls.— Leadvllle  Mln.  Co.  v. 
Hemphill.  149  P  384. 

CaT.—Cone  v.  Keil,  18  Cal.  A.  676, 
124  P  648:  E.  P.  Vandercock  Co.  v. 
Williams  Co.,  (A.)  87  P  1116. 

Colo. — Craft  Realty  Co.  v.  Llver- 
nash,  27  Colo.  1,  146  P  121;  Bucking- 
ham V.  Harris,  10  .Colo.  465,  16  P  817. 

in.— Monroe  v.  Snow.  131  111.  126, 
23  NE  401;  Ward  v.  Lawrence,  79 
111.  295  (both  holding  that,  if  a  pur- 
chaser Is  willing  to  abide  by  a 
written  contract  for  the  sale  of  land 
signed  by  himself  and  also  in  his 
principal's  name  by  a  broker  having 
only  a  verbal  authority  to  make  the 
contract,  the  broker  is  entitled  to 
a  commission,  although  the  contract 
Is  not  binding  on  the  principal  be- 
cause of  the  want  of  written  au- 
thority of  the  broker  to  make  It): 
Goodmanson  v.  Bosensteln.  144  111. 
A.  243;  Schulte  v.  Meehan,  183  111. 
A.  491;  Fox  v.  Starr,  106  111.  A.  273. 

Ind. — Lockwood  V.  Rose,  126  Ind. 
6S8,  26  NE  710;  Isphording  t.  Wolfe, 
36  Ind.  A.  250,  75  NE  698. 

Kan. — Jones  v.  Arnold,  89  Kan. 
755.  132  P  1000;  Green  v.  Fist,  89 
Kan.  636,  132  P  179;  Beougher  v. 
Clark.  81  Kan.  2S0.  106  P  39,  27  LRA 
NS  198;  Bets  v.  Wtlliams  Land,  etc., 
Co.,  46  Kan.  46,  26  P  466. 

Mo. — Hammack  v.  Friend,  180  Mo. 
A.  472,  166  SW  647. 

N.  T.— Burling  v.  Gunther,  12  Daly 
6:  Moses  V.  Helmke,  18  Misc.  Sfi'f, 
41  NTS  657;  Pollnsbee  v.  Sawyer,  8 
Misc.  370.  28  NTS  698. 

Oh. — Helntz  v.  Boehmer,  6  OhS 
&CP  362,  4  OhNP  226  (holding  that 
the  failure  of  the  owner  to  Incor- 
porate Into  the  contract  with  the 
Intending  purchaser  found  by  the 
broker  provisions  which  make  it 
binding  does  not  militate  against  the 
broker  s  right  to  recover). 

Or. — Henry  v.  Harker,  61  Or.  276, 
118  P  205,  122  P  298. 

S.  D. — Mattes  v.  Engel,  16  S.  D. 
330.  89  NW  651. 

Tex. — Henderson  v.  Gilbert,  (Civ. 
A.)  171  SW  304;  Price  v.  White,  <Clv. 
A.Sll7  SW  484. 
wash. — Barnes  v.  German  Sav.,  etc. 


Soc^  21  Wash.  448,  58  P  669. 

W.  Va. — Huglll  V.  Weekly,  64  W, 
Va.  210,  218,  61  SE  360,  18  LRANS 
1262  [cit  Cyc]. 

Man. — Ross  v.  Matheson,  19  Man. 
360;  Brydges  v.  Clement,  14  Man.  588. 

See  also  supra  !S  87,  88. 

{a]  A  broker  enployeA  to  sen 
as  distinguished  from  a  broker 
employed  to  find  a  purchaser  Is  not 
entitled  to  compensation  until  he 
effects  a  sale  or  procures  from  his 
customer  a  binding  contract  of  sale. 
Wiggins  V.  Wilson,  66  Pla.  246,  45  S 
1011;  Ormsby  v.  Oraham,  128  Iowa 
202,  98  KW  724:  Ffani  v.  Humbur& 
82  Oh.  St.  1,  91  NB  868,  29  LRANS 
588  and  note.  (2)  "On  the  other 
hand  a  broker  employed  to  find  a  pur- 
chaser must  either  produce  to  the 
owner  a  customer  who  is  able,  ready 
and  willing  to  buy  on  the  terms  pre- 
scribed by  the  owner,  or  else  take 
from  the  customer  a  binding  contract 
of  purchase."  Wiggins  v.  Wilson,  66 
Fla.  346,  354,  46  S  1011. 

[bl  Bxeonted  oontrsot. — (1)  Where 
a  principal  in  the  exchange  of  prop- 
erty actually  receives  a  good  title  to 
the  property  conveyed  to  him,  he 
cannot  defeat  an  action  by  his  broker 
for  commissions  on  the  ground  that 
hlB  contract  of  sale  was  invalid. 
Schlealnger  v.  Jud.  61  App.  DIv.  468, 
70  NTS  616.  (2)  So  one  who  gives 
a  verbal  order  to  his  broker  to  pur- 
chase certain  stock.  In  pursuance  of 
which  the  broker  purchases  the 
stock  which  is  delivered  to  and  paid 
for  by  him,  cannot  Insist  that  the 
contract  Is  void  because  no  part  of 
the  stock  was  delivered  and  no 
money  paid  at  the  time  of  giving  the 
order.  Rogers  v.  Gould,  6  .Hun  (N. 
Y.)  229. 

[c]    astoppel    of  prtnolpal^(l) 

An  offer  to  Duy  "two  hundred  and 
ninety  thousand  feet  of  land  ...  to 
be  taken  from"  a  parcel  containing 
Ave  hundred  thousand  feet,  "said 
290,000  feet  to  be  divided  as  to  front 
and  back  lands  from  the  whole  par- 
cel as  nearly  equal  as  possible," 
where  accepted  by  the  owner  of  the 
land,  entitles  the  broker  employed  to 
And  a  purchaser  to  his  commissions, 
and  the  owner  will  not  be  heard  to 
say  that  it  la  too  indeflnlte.  Monk 
V.  Parker,  180  Mass.  246,  68  NE  793. 
(2)  So  if  the  principal  based  his  re- 
fusal to  pay  a  commission,  not  on 
the  ground  of  the  incompetency  of 
the  parol  contract  of  sale,  but  on 
the  ground  that  he  had  withdrawn 
the  property  from  the  market,  he 
cannot  shield  himself  from  liability 
on  the  former  ground.  Mooney  t.' 
Elder,  66  N.  T.  238. 

97.  Ala. — Sayre  v.  Wilson,  86  Ala. 
161,  6  S  167. 

Conn^ — DworskI  t.  Lowe,  88  Conn. 
665,  92  A  112. 

Ind.— McFarland  v.  Llllard,  2  Ind. 
A.  160,  28  NE  229,  60  AmSR  234. 

Iowa. — Allgood  T.  Fahmey,  164 
Iowa  640,  14l  NW  42  (holding  that, 
where  a  broker  Induces  a  third  per- 
son to  enter  into  a  contract  on  terms 
agreeable  to  his  principal,  the  prin- 
cipal cannot  defeat  recovery  of  com- 
pensation on  the  ground  that  the 
unwritten  contract  is  unenforceable 
under  the  statute  of  frauds,  so  long 
as  the  third  person  continues  ready 
to  carry  It  out) ;  Bird  v.  Phillips, 
116  Iowa  703,  87  NW  414  (so  holding 
under  a  statute  which  permits  sales 
of  real  estate  by  oral  contract). 

Ky. — Pope  V.  Caddell,  125  Ky.  837, 
841,  102  SW  327,  31  KyL  412  [cit 
Cyc]. 

Mass.~HoIden  v.  Starks.  169  Mass. 
603,  34  NE.  1069,  38  AmSR  451. 
Minn. — Vaughan  v.  McCarthy,  69 
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to  prepare  a  contract  of  pnrebage,'"  or  to  advise 
the  parties  as  to  the  terms  of  the  contract."  These 
rules  apply  mutatis  mutandis  to  loan  brokers.^ 

[4  94]  e.  Batification  of  UwrathariMd  Acts  of 
Brmr.  A  broker  ia  entitled  to  his  oommisaion  for 


Minn.  199.  60  NW  1075. 

Mo.— Oelatt  v.  RIdse,  117  Mo.  533, 
23  8W  882,  38  AmSR  683;  aoldsberry 
V.  Elades,  161  Ho.  A.  8,  142  SW 
1080;  Concannon  v.  Point  Mln.,  etc., 
Co.,  166  Mo.  A.  79,  136  SW  988:  Wat- 
kins  V.  Thomas.  141  Ho.  A.  263,  124 
SW  1063;  Goodflon  v.  £mbleton,  106 
Ho.  A.  77.  80  SW  22.. 

Nebr. — Potvtn  v.  Curran,  13  Nebr. 
802,  14  NW  400. 

N.  T. — Barnard  v.  Honnot,  1  Abb. 
Dec.  108,  8  Keyes  203,  S3  HowPr  440 
[rev  84  Barb.  90];  Arnold  v,  Schmeld- 
ler,  144  App.  Dlv.  420,  129  NTS  408 
<holdlng  Oiat,  where  the  owner  of 

firoperty  has  merely  fixed  the  price, 
eavlng  the  terms  of  sale  to  be  de- 
termined, a  broker's  commissions  are 
earned  when  the  customer  whom  he 
has  furnished  reaches  an  agreement 
with  the  owner  as  to  the  terms  of 
sale,  although  the  agreement  Is  not 
reduced  to  writing  and  signed  by  the 
parties);  Tannenbaum  v.  Boebm,  126 
App.  Dlv.  731,  111  NTS  185;  Veeder 
V.  Seaton.  86  App.  Dlv.  196.  83  NTS 
169;  Dennis  v.  Charlick,  6  Hun  21; 
Helnrlch  v.  Korn,  4  Daly  74;  Levy 
V.  Ruff,  4  Misc.  180.  22  NTS  1002  [aff 
S  Ulsc.  147,  22  NTS  744,  30  AbbNCaa 
2911. 

Oh. — Barber  v.  Heade,  80  Oh.  Cir. 
Ct.  127. 

Tex. — Brackenrldge    v.  Clarldge» 

(Civ.  A.)  42  SW  1006. 

Compare  Wilson  v.  Maaon.  168  111. 
804,  311,  42  NK  134,  49  AmSR 
1«2  [afl  67  III.  A.  826,  wbere  the 
court  said:  "An  agreement  by  a  real 
estate  broker  to  procure  a  purchaser 
not  only  implies  tbat  the  purchaser 
shall  be  one  able  to  comply,  but  that 
the  seller  and  the  purchaser  must 
be  bound  to  each  other  in  a  valid 
contract"]:  Reynolds  v.  Anderson,  87 
Okl.  368.  132  P  322,  46  LRANS  144 
[foil  Gllllland  V.  Jaynes,  infra] ;  Gll- 
flland  V.  Jaynes,  86  Okl.  663,  66S, 
129  P  8,  46  LRANS  129  and  note 
(holding  that  in  order  for  a  real 
estate  broker  to  recover  his  fwnunls- 
aion  for  making  a  sale  which  haa  not 
been  completed  It  is  necessary  for 
him  to  And  a  purchaser  who  is  ready, 
willing,  and  able  to  buy,  and  to  pro- 
oure  a  written  agreement  to  buy 
from  the  purchaser,  which  will  be 
enforceable  against  him  If  accepted 
and  signed  by  the  vendor  provided 
the  vendor  and  purchaser  nave  not 
come  together  ana  an  oral  agreement 
to  buy  Is  accepted  by  the  vendor' 
and  the  court  said:  "we  are  Inclined 
to  believe  that  the  weight  of  au- 
thority, as  well  as  the  better  reason, 
supports  the  rule  that,  in  order  to 
recover  his  commission,  the  real 
estate  agent  must  produce  a  pur- 
chaser who  is  ready,  willing,  and 
able  to  buy,  and  that  the  evidence 
of  this  fact  must  be  such  as  would 
be  recognized  In  a  court  of  justice. 
The  sale  of  real  estate  Is  an  Impor- 
tant step,  which  the  law  requires 
to  be  taken  In  writing,  and  it  fs  ex- 
plicitly provided  that  no  contract  or 
agreement  for  the  sale  of  real  estate 
shall  be  valid  unless  It  is  In  writing. 
These  safeguards  are  designed  to 
prevent  fraud,  and  we  are  Inclined 
to  believe  that  the  rule  we  adopt 
will  have  a  tendency  to  prevent 
fraud,  and  will  not  work  any  hard- 
ship In  a  Just  case.  If  the  real 
estate  agent  has  a  purchaser  who  Is 
ready,  willing,  and  able  to  buy.  It 
will  not  be  dlfllcult  for  him  to  nave 
such  purchaser  sign  an  agreement  to 
buy,  which  will  hecome  a  valid,  bind- 
ing, and  enforceable  contract  as 
against  the  purchaser.  On  the  other 
hand,  If  the  real  estate  agent  merely 

firocures  a  man  who  says  he  Is  wili- 
ng to  buy,  his  statement  does  not 


bind  him,  and  within  legal  contem- 
plation he  has  done  nothing  which 
the  law  recognizes.  The  beat  evi- 
dence of  his  being  willlUK  to  buy  is 
his  written  agreement  to  do  so.  In 
fact,  his  written  agreement  Is  the 
only  thing  which  can  be  enforced 
against  him.  and  his  mere  word  of 
mouth  that  he  is  willing  to  buy 
would  not  be  recognised  in  an  action 
against  him  to  compel  specific  per- 
formance. It  would  not  even  be  com- 
petent evidence  as  tending  to  show 
that  he  had  agreed  to  buy"):  Uacken- 
zie  v.  Champion,  12  Can.  8.  C.  649 
(to  same  eftect). 

[a]  Batoppel  of  prlnc^aLf— (1) 
The  owner  of  property  who  has  em- 
ployed a  broker  to  sell  it  cannot 
refuse  to  pay.  the  commission  be- 
cause no  agreement  In  writing  was 
entered  Into,  at  all  events  where  the 
customer  refused  to  sign  because  the 
owner  Insisted  on  the  insertion  of 
an  unusual  term,  and  where  the 
owner  accepted  the  purchaser  and  by 
various  acts  showed  that  he  con- 
sidered that  there  was  a  valid  verbal 
contract.  McKenzle  v.  Champion.  4 
Man.  168.  (2)  So  where  the  owner 
when  notified  of  the  sale  by  the 
broker  and  of  his  offer  to  produce  the 

{lurchaser  for  the  purpose  of  reduc- 
Dg  the  contract  to  writing  says  that 
it  Is  not  necessary  so  to  do,  further 
steps  by  the  broker  are  not  neces- 
sary. Oerhart  v.  Peck,  42  Mo.  A. 
644.  Bee  also  Mlllett  v.  Barth.  18 
Colo.  112,  31  P  769  (holding  that, 
although  by  the  terms  of  the  con- 
tract of  employment  commissions 
were  to  be  paid  only  in  the  case  of 
sale  and  then  only  on  the  proceeds 
arising  therefrom,  the  owner  was 
liable  where  an  acceptable  purchaser 
was  produced  and  the  failure  to  con- 
summate resulted  from  the  failure  of 
the  owner  to  enter  into-  a  binding 
contraot). 

[b]  That  the  pwapeettre  pvx> 
ehaser  had  Barer  alffveA  a  wxttteb 
eoatnwt  to  buy  land  aoes  not  defeat 
a  recovery  of  the  broker's  commts- 
alona,  where  he  was  ready,  able,  and 
wllllnK  to  purchaae  on  terma  agreed 
on.  Dworakl  v.  Lowe,  88  Conn.  DB6, 
92  A  112. 

98.  Brackenrldn  C!larldga, 
(Tex.  .Civ.  A.)  42  1006. 

M.   Teaile  v.  Parker,  72  He.  443. 

1.  Maas. — ^Fitspatrlck  v.  Ollson, 
176  Uass.  477,  57  NE  1000  (holding 
that  a  broker  who  found  a  customer 
willing  to  make  a  loan  was  entitled 
to  a  commission,  although  he  took 
no  binding  contract  from  the  cus- 
tomer and  the  latter  subsequently  re- 
fused to  lend  the  money  because  of  a 
defect  in  the  principal  s  title  to  the 
security  ottered). 

Mo. — Hackmann  v.  Gutweiler,  66 
Mo.  A.  244  (holding  that  a  broker 
employed  to  obtain  a  loan  must  either 
produce  a  person  able,  ready,  and 
willing  to  make  the  loan  on  the 
security  offered,  or  else  take  a  con- 
tract binding  him  to  make  the  loan; 
but  that  it  is  not  necessary  thus  to 
produce  a  customer  or  a  contract 
where  the  principal  refuses  to  accept 
the  loan  or  wrongfully  diacbarges  the 
broker  after  the  customer  haa  been 
found). 

N.  T. — Strauss  v.  Eastern  Brewing 
Co.,  134  App.  Dlv.  174,  118  NTS  806 
(holding  that  a  loan  broker,^  where  a 
loan  is  not  consummated,  must  at 
least  show  the  procurement  of  a  per- 
son able  and  willing  to  accept  it  on 
the  precise  terms  stipulated  by  his 
principal). 

Pa. — Mlddleton  v.  Thompson,  163 
Pa.  112.  29  A  796  (holding  that  It  is 
not  essential  to  a  loan  broker's  right 
to  commissions  that  he  should  have 


effecting  a  transaction,  althoi^  he  exceeded  his 
authority  in  so  doing,  wbere  the  principal  has  rati- 
fied the  transaction  as  consummated  by  the  broker,* 
as  where,  provided  he  has  full  knowledge  of  the 
J^tB,*  the  pnneqMl  aoeepts  the  semees  performed 

a  binding  contract  with  the  proposed 
lender). 

wash. — Philips  v.  Lanflow,  56 
Wash.  386,  387,  104  P  610  [clt  Cyc] 
(holding  that  a  broker  who  procures 
a  loan  or  a  party  ready  and  willing 
to  make  It  on  uia  terma  propoaeo 
In  an  application,  la  entitled  to  his 
commlsaion). 

See  alao  aupra  |  87. 
g  a.^.  Ala.— Barbour  v.  Cantrell,  69 

(^1.— Smith  V.  Schtele.  98  CaL  144, 
28  P  867. 

Ga.— Phiniiy  v.  Bush,  129  Ga.  471. 
69  SE  269. 

Kan.— Haskell  v.  Beeghley,  78  KaiL 
128.  96  P  134. 

Ho.— Neebit  v.  Helaer,  49  Mo.  SS8; 
Duncan  v.  Turner,  171  Ho.  A-  661, 
164  SW  816. 

N.  T. — Gillett  v.  Whiting,  141  N.  T. 
71,  36  NE  939,  38  AmSR  762;  Snydam 
V.  Vogel.  84  NTS  915. 

Pa. — Fapajlan  v.  Scott,  47  Pa. 
Super.  126  (ratification  of  act  done 
without  prior  express  grant). 

Tex. — Wilson  v,  Burch,  (Civ.  A.) 
162  SW  1018  [elt  Cyc]. 

Wis. — Everett  Co.  v.  Cumberland 
Glass  Mfg.  Co.,  112  Wis.  644.  88  NW 
697. 

4a]  Ooaaiawatlon  for  raUeatloik 
'he  broker  is  entitled  to  hia  com- 
mission after  the  principal  has  rati- 
fied the  unauthorized  transaction, 
although  no  new  conai  deration 
passes.  Gillett  v.  Whiting,  66  N.  Y. 
Super.  J87.  14  NTSt  726. 

fb]  What  ooBstitatM  ratlfleatloa. 
-—(1)  Grain  brokers  employed  by  a 
dealer  to  buy  and  sell  wheat  for 
future  delivery  cannot  recover  com- 
missions and  advances  where  they 
write  the  dealer  that  a  contract 
which  he  has  for  Hay  may  be 
changed, to  June  delivery,  to  which 
letter  the  dealer  makes  no  reply, 
although  he  Is  in  a  position  so  to  do, 
and  the  brokers  then  change  the  con- 
tract; and  the  fact  that  the  dealer 
receives  and  retains  a  atatement 
sent  him  by  the  brokere,  ahowing 
such  change,  does  not  show  a  ratlAca- 
tlon  of  the  brokers'  act  in  making 
the  change.  Hanaen  v.  Boyd,  161 
U.  8.  897,  16  set  (71.  40  L.  ed.  746 


w*     u«     vv  1.     J.V  1 W    U.     VU.  i^lf 

[rev  41  Fed.  174J.  But  see  Gillett 
V.  Whiting,  65  N.  Y.  Super.  187.  14 
NYSt  78r  (holding  that  although 
stock  purchased  by  a  broker  for  an- 
other 18  not  of  the  kind  ordered,  an 
acceptance  by  the  principal  of  an 
account  preaented  by  the  broker  after 
the  stock  has  been  sold  and  a  prom- 
ise to  pay  the  balance  Indicated  by 
the  account  constitute  a  ratitlcatfon 
of  the  purchase).  (2)  Although  the 
taking  of  notes  payable  on  or  nefore 
maturity  Is  a  technical  variation 
from  authority  to  sell  on  time  at  a 
specified  rate  of  Interest,  the  vendor 
waives  his  right  when  on  seeking 
time  for  delivery  of  possession  he 
writes  to  his  broker  that  everything 
else  will  be  all  right.  Watklns  v. 
Thomas,  141  Mo.  A.  263,  124  SW 
1063. 

[c]  Knmdlatlon. — The  fact  tbat 
the  principal  had  refused  to  make 
the  sale  negotiated  by  a  stockbroker, 
on  being  handed  a  letter  from  the 
broker  informing  him  that  the  broker 
had  sold  the  stock  In  London  at  the 
price  agreed  on.  Is  not  sufficient  to 
show  a  repudiation  by  the  principal 
of  the  contract  which  made  the  price 
payable  In  San  Francisco,  and  not 
in  London.  Hattlngly  v.  Pennle.  lOS 
Cat.  614,  89  P  200,  4fi  AmSR  87. 

Batifleatlon  guamUr  aee  aupim 
II  31-88,  61.  ^ 

8.  Courtney  v.  Continental  Land 
etc.,  C^.,  17  Hont.  894.  43  P  186 
(holding  that  the  principal's  promise 
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by  the  brc^etr  sa  a  etnapUanee  .with  hia  eontraet.* 

[\  96]  f.  BnAn  aa  Ptociuiiit  0mm  ot  TMuao- 
tton  ir«gottatsd'>--(l)  Ooivral  Bvba.  The  faet  that 
the  tnnsaetion  ii^deh  the  broker  was  aathorised  to 
n^iotiate  is  flnalfy  eonamnmated  does  not  of  itself 
entitle  the  Inroker  to  a  eommiBsion;  he  must  have 
iweo  the  proenring  eanae  of  the  transaction,*  nnleaa 
there  ia  some  agreement  between  him  and  the  prin- 


apat  to  the  eontrazy/  else  no  eompe&sation  is  due. 
Thia  ia  tme^  although  the  broker  had  n^tiated 
vith  the  person  iriUi  whom  the  prineipal  finally 
eontraoted;  the  faet  that  a  brokn  finds  a  customer 
with  whom  the  prinei^I  closes  a  contract  without 
the  broker's  further  aid  does  not  give  him  a  ri^t 
to  a  eommiaaion,  unless  he  was  the  procuring  cause 
of  the  transaction*    If,  however,  the  transaction 


to  stand  by  the  unauthorlied  trans- 
action and  to  pay  the  commlsalon 
is  not  a  ratification,  where  It  was 
based  on  the  broker's  false  repre- 
sentations as  to  the  factB);  Hoffman 
V.  Livingston,  46  N.  T.  Super.  6&2 
(holding  ttyit  there  Is  no  ratlflcatton 
where  the  agent  failed  to  disclose 
to  the  principal  material  factB  con- 
cerning the  transaction);  Gerstenfeld 
V.  German,  123  NY3  1»6. 

4.  Iowa. — Reid  v.  MoNerney,  128 
Iowa  350,  103  NW  1001. 

Kan. — Stewart  v.  Fowler,  63  Kan. 
S17,  3«  P  1002. 

Md. — ^Whiting  V.  William  H.  Craw- 
ford Co..  93  Hd.  290.  49  A  61B. 

MasB. — Honk  v.  Parker,  180  Mass. 
246,  63  NE  793.  * 

Mich. — Decker  v.  Wlddlcomb,  137 
HIcta.  331,  100  NW  B73. 

Mo. — Comett  V.  Wooldrldge,  152 
Mo.  A.  44<,  13S  SW  346  (holding  that, 
where  the  principal  authorised  the 
broker  to  pay  twenty-seven  dollars 
a.n  acre  and  the  broker  obtained  a 
price  of  twenty-eight  dollars  which 
the  principal  agrsed  to  pay,  and  the 
principal  availed  htmaelf  of  the 
brokers  ssrvlces  In  closing  the  deal 
at  tbat  price,  the  principal  was  liable 
for  the  value  of  .um  aarwieas 
rendered). 

N.  T.— Davis  V.  Weber,  4«  Hlsc 
S90,  92  NTS  828. 

See  generally  supra  ||  81-33,  61. 

[a)  XxpMMtoa  of  OBOloa  aot  ao- 
ceytMcar— Where  on  an  exchange  of 
properties  of  unequal  values  the  only 
terms  that  had  been  agreed  on  were 
that.  If  mortgages  of  a  certain 
amount  were  secured,  the  deal  would 
go  through,  the  mere  expression  ol 
An  opinion  on  the  part  of  an  em- 
ployer of  the  broker  securing  the 
customer  that  he  was  satlsfled  with 
the  terms  made  by  the  customer  Is 
aot  such  an  acceptance  as  would  bind 
him  to  make  a  contract,  even  though 
the  customer  could  not  get  mortgages 
to  that  amount,  so  as  to  entitle  the 
broker  to  compensation  if  the  deal 
should  fall  through.  Backer  v.  Rat- 
kowsky.  187  App.  Dlv.  669,  122  NTS 
225. 

B.  Proonrlttg  oausa  as  between 
rtral  hrokera  see  Infra  i  98. 

&  U.  8. — In  re  Breon  Lumber  Co., 
181  Fed.  909  (holding  that  the  pro- 
curing cause  depends  on  the  con- 
tinuity of  the  transaction);  Auerbach 
T.  Internationale  Wolfram  Lampen 
Aktien  Gesellschaft,  177  Fed.  468. 

Ala.— Alford  V.  Creagh.  7  Ala.  A. 
3&8.  62  s  264;  DavU  v.  Clausen,  2  Ala. 
A.  378,  381,  67  S  79  [dt  Cyc]. 

CaL — Zeimer  v.  Antiaell,  76  Cal. 
509.  17  P  642;  Brlggs  V.  Hi^l,  24  Cal. 
A.  686.  141  F  106T;  Hlil  v.  UcCoy, 
1  Cal.  A.  1».  II  F  1016. 

Colo.— Satisfaction  Title,  etc.,  Co. 
V.  Tork,  64  Colo.  666,  181  P  444;  Root 
V.  Barbour,  SI  Colo.  399,  118  P  368; 
Chaffee  v.  Widman,  48  Colo.  84,  108 
P  996.  189  AmSK  220  and  note: 
Geiger  v.  Kiser,  47  Colo.  297.  107  P 
267;  Wheeler  v.  Beers,  46  Colo.  647, 
101  P  768;  King  Powder  Co.  v.  Dillon, 
42  Colo.  816,  96  P  489;  Wttherbee  v. 
Walker,  42  Colo.  1,  93  P  1118:  Wtl- 
liatDB  V.  Smith,  26  Colo.  A.  23,  24, 
1J9  P  1124  [quot  Cyc]. 

Del. — Hawkins  v.  Chandler,  IS  Del. 
434,  32  A  464. 

D.  C. — Bloore  v.  Breuningar,  84  App. 

Ida. — Jacobs  V.  Shenon,  3  Ida. 
<Ba8b.>  274,  29  P  44. 

111. — Edwards  v.  Btter,  184  111.  A. 
239;  Bergman  v.  First  Swedish  Bldg. 
«tc.,  Assoc,  169  111.  A.  329;  Bowers 
V.  Simpson,  160  111.  A.  48;  Crilly  v. 
Toung,  16S  111.  A.  72;  Morton  v. 
Bimey,  140  111.  A.  888. 


Iowa. — -Kruse  v.  Hauser,  158  Iowa 
661,  133  NW  1067:  Tuffree  v.  Saint, 
147  Iowa  361.  126  NW  373;  Hunn 
V.  Ashton,  121  Iowa  266,  96  NW  745. 

Ky. — Hearne  v.  Dunn,  178  SW  1160; 
Qreene  v.  Owlngs,  41  SW  264. 

I>a.~Taylor  v.  Jay.  119  La.  163, 
48  S  993;  Walton  v.  New  Orleans, 
etc.,  R.  Co.,  23  La.  Ann.  398;  Bren- 
nan  v.  Ansley.  3  La,  A.  (Orleans) 
304. 

Md.— Martien  v.  Baltimore,  109  Md. 
260,  71  A  966;  Hollyday  v.  Southern 
Farm  Agency,  100  Md.  294,  69  A  646. 

Mass. — Woods  T.  Lows.  807  Mass. 
1,  92  NE  772. 

Mich. — Byers  v.  Williams.  176 
Mich.  896,  141  NW  671!  Toung  v. 
Hubbard,  164  Mich.  218,  117  NW  682. 

Minn. — Jaeger  v.  Glover,  89  Minn. 
490,  96  NW  811. 

Mo.— BIghara  v.  Llnville,  170  Mo. 
A.  854.  156  SW  71Si  Craln  v.  Miles, 
164  Mo.  A.  838,  184  SW  62;  Gerhart 
Real  Est.  Co.  v.  Marjorle  Real  Est. 
Co.,  144  Mo.  A.  620,  129  BW  419;  Rus- 
sell v.  Poor,  138  Mo.  A.  728,  119  SW 
488;  Campbell  v.  Vanstone,  78  Mo. 
A.  84. 

Nebr. — Hodgman  v.  Thomas.  87 
Nebr.  668,  66  NW  199;  Wasmer  v. 
Lean,  82  Nebr.  619.  49  NW  463. 

N.  J.— McLaughlin  v.  Campbell,  78 
N.  J.  L.  641,  74  A  680. 

N.  Y.— Lewis,  H.  May  Co.  v.  Hol- 
land Holding  Co.,  166  App.  Dlv.  162, 
140  NTS  1061;  Handy  v.  Van  Cort- 
landt  Realty  Co.,  166  App.  Dlv.  110, 
140  NYS  1081;  Wynus  v.  Uti,  162 
App.  Dlv.  766,  187  NYS  663;  Krlsch 
v.  Day,  160  App.  Dlv.  164,  184  NYS 
808 ;  Boyd  v.  Improved  Property 
Holding  Co.,  136  App.  Div.  628,  120 
NYS  860;  Kalkstein  v.  Jackson,  132 
App.  Dlv.  I,  116  NYS  302;  Hawes  v. 
Corporation  Liquidation  Co.,  103  App. 
Dlv.  602,  98  NYS  8;  Whlteley  v. 
Terry,  83  App.  Dlv.  197,  82  NYS  89 
[arr  39  Misc.  93,  78  NYS  911];  Sum- 
mers V.  Carey,  69  App.  Div.  4!r8,  74 
NYS  980;  Bellesheim  v.  Palm,  64 
App.  DIv.  77,  66  NYS  278:  Colwell  v. 
Tompkins,  6  App.  Div.  93.  89  NYS 
478  [aft  168  N.  Y.  690  mem,  68  MB 
1124  mem];.  HcClave  v.  Paine.  82  N. 
Y.  Super.  407,  41  HowPr  140  [atT  49 
N.  Y.  661,  10  AmB  431];  Halterman 
V.  Lelnlng,  46  MISC.  397,  90  NYS  397 
(evidence  held  Insufllclent) ;  Myers 
V.  Dean,  9  Misc.  183,  29  NYS  678; 
Freedman  v.  Epstein,  161  NYS  988; 
Nicholson  v.  Harrison,  120  NYS  923 
(holding  that  a  real  estate  broker 
cannot  recover  commissions  unless 
he  was  the  actual  procuring  cause  of 
the  sale);  Shlpman  v.  Wilkeson,  112 
NYS  896  (sale  of  real  estate). 

Oh. — Lippert  v.  Page,  32  Oh.  Cir. 
Ct.  44. 

Okl, — Yarborough  v.  Richardson,  38 
Okl.  11,  14,  31  P  680  [clt  Cyc]. 

Pa. — Earp  v.  Cummins,  64  Pa.  394, 
93  AmD  718;  Barrow  v.  Newton,  66 
Pa.  Super.  387;  Burchfleld  v.  Orlfflth, 
10  Pa.  Super.  618. 

S.  D. — Clark  v.  Lsnam,  81  8.  D. 
109,  139  NW  770. 

Tenn. — Nance  v.  Smyth,  118  Tenn. 
349.  99  SW  698. 

Tex. — McKlnney  v.  Thedford,  (Civ. 
A.)  166  SW  448;  Obets  v.  Maney, 
(Civ.  A.)  146  SW  361:  Mitchell  v. 
Crossett,  (Civ.  A.)  143  SW  966:  Good- 
win V.  Gunter,  (CIv.  A.)  142  SW  664; 
Witt  V.  Byrum,  (Civ.  A.)  13S  SW  687; 
Loomis  V.  Broaddus,  (CIv.  A.)  134 
SW  743;  Karr  v.  Brooks,  (Civ.  A.) 
129  SW  160;  Callen  v.  Bevll.  66  Tex. 
Civ.  A.  877,  121  SW  869;  Runck  v. 
DImmlck.  61.  Tex.  Civ.  A.  214,  111  SW 
779. 

Utah.— Butterfleld  v,  (^msoUdated 
Fuel  Ca.  48  Utah  481.  188  P  669. 


Wash. — Harden  v.  Ashley,  86 
Wash.  663.  ISO  P  1147;  Parker  v. 
Bruggemann,  71  Wash.  809,  180  P 

358. 

Eng. — Tribe  v.  Taylor,  1  C.  P.  D. 
SOB;  White  v.  Baxter,  Cab.  &  E.  199; 
Curtis  V.  Nixon,  24  L.  T.  Rep.  N.  S. 
706. 

Alta. — St.  Germain  v,  L'Otaeau,  6 
DomLR  149,  48  CanLJ  711,  22  West 
LR  126. 

N.  8. — Starr  v.  Royal  Electric  Co., 
S3  N.  S.  166. 

Sask. — Stiver  v.  Hitchcock,  7  Dom 
LR  689,  22  WestLR  469. 

[a]  That  tlM  pnitfhaMr  vlthoM 
■ollitttatloa  by  tbm  aamt  became 
aware  that  the  property  was  for  sale 
by  overhearing  negotlationa  between 
the  broker  and  another  does  .not  en- 
title the  broker  to  recover  commis- 
sions. Monson  v.  Carlstrom,  141 
Iowa  188,  119  NW  606. 

[b1  *'9o  bslnr  *  purahassr."— The 
words  "to  bring  a  purchaser,"  or  "to 
produce,"  or  "to  lntroduc€i,"  or  "find 
a  purchaser,"  have  no  real  difference 
in  meaning  so  far  as  liability  of*  the 
vendor  to  pay  the  commission  Is  con- 
cerned. If  the  steps  taken  by  the 
agent  were  the  efficient  cause  of 
bringing  the  owner  into  relation  with 
the  person  who  finally  became  the 

£urchaser.  Spenard  v.  Rutledge,  23 
[an.  47,  10  DomLR  682,  2t  WestLR 
623  [allowing  app  6  DomLR  649,  22 
WestLR  12]. 

7.  Colo. — King  Powder  Co.  v.  Dil- 
lon, 48  Colo.  816,  96  P  430. 

III.— Phillips  V.  Roberts,  90  111. 
492:  Hanlon  v.  Dunne,  189  111.  A.  128. 

N.  Y. — Ware  v.  Kerwinr,  24  App. 
Dlv.  198,  48  NYS  884;  Goldsmith  v. 
Obermeler,  3  B.  D,  Smith  121. 

Wash. — Lord  v.  Wapato  Irr.  Co., 
81  Wash.  661,  148  P  1178. 

Wis.— Terry  V.  Reynolds,  111  Wis. 
122,  86  NW  867. 

Alia. — Kennerlejr  v.  Hextall.  I 
Alta.  L.  600,  24  DontLR  418,  81  West 
LB  688,  8  WestWkly  988  (holding 
that,  where  an  agency  agreement 
scipalates  that  the  agent  Is  to  re- 
ceive his  commissions  from  the  sales 
of  all  the  lands  within  a  subdivision, 
whether  sold  by  the  agent,  the  owner, 
or  any  other  person,  a  transfer  of 
the  unsold  residue  of  the  subdivision 
en  bloc  by  the  owner  In  consideration 
of  shares  of  stock,  although  consti- 
tuting a  sale.  Is  not  such  a  sale  as 
was  contemplated  in  the  agreement 
to  entitle  the  agent  to  the  stipulated 
commleslons,  but  the  remedy  of  the 
agent  la  in  damages  for  breach  of 
an  implied  obligation  on  the  part  of 
the  principal  to  do  nothing  to  pre- 
vent the  agent  from  earning  his  com- 
mlsslons). 

N.  S.— McCaUum  v.  Williams,  44 
N.  S.  608. 

8.  U.  S.i— Bronn  v.  Xorthampton- 
Easton,  etc..  Tract  Co..  200  Fed.  897, 
119  CCA  103. 

Cal. — Ayres  v.  Thomas,  116  Cal. 
140,  47  P  1013;  Dreyfus  v.  Richard- 
son, 20  C^L  A.  800,  180  P  161;  Arnold 
V.  Woollacott.  4  C^al.  A.  600.  88  P  604. 

Colo. — ^Flnnerty  v.  Stratton,  68 
Colo.  17>  128  P  667;  Williams  v. 
Smith,  26  Colo.  A.  23,  24,  189  P  1124 
[quot  Cyc]   (holding  that,-  where  a 

fiurchaser  of  real  estate  after  learn- 
ng  all  abotit  it  got  a  broker  em- 
ployed to  procure  a  purchaser  to 
drive  him  out  to  look  at  it.  the  broker 
was  not  the  procuring  cause  of  the 
sale);  Qulnby  v.  Tedford,  4  Colo.  A. 
210,  36  P  276;  Anderson  v.  Smythe, 
1  Colo.  A.  263,  28  P  478;  Babcock  v. 
Merritt.  1  Colo.  A.  84.  27  ^  888.  t 


m  [9.C.J.] 


[§  95 


iMeh  the ,  bicker  was  authoriee^;  ito  nc^tiate  is 
eonanmmated  as  the  direct  and  pi^zimate  result  of 
hia  ^orts,  he  ia  entitled  to  a  eommission  *  and  this 


is  true  even  though  he  may  have  had  no  personal 
intereourae  with  the  peraon  with  whom  the  prinel- 
pal  enters  into  the  eontraot." 


ing  Co.,  159  III.  A.  Sfi6;  Stone  v. 
Ferry,  144  III.  A.  191<  [aft  239  111.  606, 
88  NE  186];  Neufeld  v.  Oren.  60  111, 
A.  350;  Watts  v.  Howard,  El  III.  A. 
243;  Clark  v.  Nessler,  50  III.  A.  650. 

Iowa. — Seevers  v.  Cleveland  Coal 
Co.,  15B  Iowa  574,  138  NW  793,  Ann 
Caal915D  188. 

Ky. — Hearne  v.  Dunn,  178  SW 
1150;  Ooffl  V.  Hurat.  ISfi  Ky.  276,  182 
SW  148;  Collier  v.  Johnaon,  67  8W 
880,  23  Kyli  2453. 

La — Taylor  v.  Martin,  109  La.  137, 

33  S  112. 

Md. — Martten  v.  Baltimore.  109 
Md.  260,  71  A  966. 

Mich.— Gllmore  v.  Bollo,  165  Mich. 
633,  131  NW  105,  34  LRANS  lOSO. 

Minn. — Studer  v.  Byson,  92  Minn. 
388.  100  NW  90;  Francis  v.  Bddy.  49 
Minn.  447,  62  NW  42:  Cathcart  v. 
Bacon,  47  Minn.  24.  6»  NW  231;  Put- 
nam V.  How,  39  Minn.  363,  40  NW 
268:  Armstronr  v.  Wann,  29  Minn. 
126.  12  NW  345. 

Ho. — Donaldson  Bond,  etc.,  Co.  v. 
Houck,  213  Mo.  416,  112  SW  242; 
Crain  v.  Miles.  164  Mo.  A.  338,  134 
SW  52;  McCrory  v.  Kellogg.  106  Mo. 
A.  597,  81  SW  466;  Crowley  v.  Somer- 
ville,  70  Mo.  A.  376;  Ramsey  v.  West, 
SI  Mo.  A.  676. 

Nebr. — Frenzer  v.  Lee,  3  Nebr. 
<Unoir.)  69.  90  NW  914. 

N.  Y. — Wylie  V.  Marine  Nat.  Bank, 
81  N.  Y.  415;  Loewenthal  v.  Klein, 
159  App.  Div.  334,  144  NTS  593; 
Meyer  v.  Improved  Property  Holding 
Co.,  187  App.  Div.  691,  122  NYS  296; 
Boyd  V,  Improved  Property  Holding 
Co.,  136  App.  Div.  623,  120  NYS  850 
(holding  that,  where  a  broker  had 
spoken  of  defendant's  building  to  a 
prospective  tenant,  but  had  refused 
to  give  defendant  any  Information  as 
to  the  proposed  tenant  sutTlclent  to 
identify  him,  and  made  no  lease,  and 
subsequent  negotiations  instituted  by 
defendant  with  the  prospective  ten- 
ant resulted  In  the  final  lease  of  the 
premises  to  him,  which  had  no  con- 
nection with  the  broker,  the  broker 
was  not  entitled  to  commissions  as 
the  procuring  cause  of  the  lease); 
Hodge  v.  Appelles,  122  App.  Div.  437, 
107  NYS  170;  Miller  v.  Vlnlng,  ui 
App.  Div.  804,  98  NYS  466;  Burrows 
V.  Standard  Oil  Co.,  109  App.  Div. 
698.  96  NYS  870;  Phlnney  v.  Chese- 
bro.  87  App.  Div.  409.  84  NTS  449; 
Johnson  v.  Lord,  36  App.  Div.  325. 
64  NYS  922;  Ware  v.  Dos  Passos,  4 
App.  Div.  32.  38  NYS  673;  WooUey 
V.  Buhler,  73  Hun  168,  25  NYS  1045; 
Smith  V.  SeatUe,  etc.,  R.  Co.,  72  Hun 
202,  26  NYS  368;  Hay  v.  Piatt,  66 
Hun  488,  21  NYS  362;  White  v. 
Twltchings.  26  Hun  503;  Maracella 
V.  Odell.  3  Daly  123;  Harris  v.  Burt- 
nett,  2  Daly  189;  Burke  v.  Pfeffer, 

34  Misc.  774.  68  NYS  799;  Woods  v. 
Burton,  21  Misc.  326,  47  NYS  184; 
Randrup  v.  Schroeder,  21  Misc.  62.  46 
NYS  943;  Weinberg  v.  Smith,  152 
NYS  1030. 

Okl.— Wheelan  v.  Hunt,  87  Okl.  528, 
133  P  S2. 

S.  D.— Powell  V.  Kelser  I^nd  Co.. 
29  S.  D.  94.  136  NW  719.  . 

Tex. — Clegg  v.  Mayer,  (Civ.  A.) 
184  SW  386;  English  v.  William 
George  Realty  Co.,  65  Tex.  Civ.  A. 
137,  117  SW  996;  Burch  v.  Hester. 
(Civ.  A.)  109  SW  399;  Brown  v.  Shel- 
ton.  (Civ.  A.)  23  SW  488. 

W.  Va. — Cooper  v.  Upton,  6ft  W. 
Va.  648,  64  SB  623,  66  W.  Va.  401.  64 
SB  627. 

B.  C— White  V.  Maynard,  16  B.  C. 
840. 

N.  S. — Starr  v.  Royal  Electric  Co., 
33  N.  S.  166. 

Ont. — Travis  T.  Coates,  27  Ont.  L, 
63.  6  DomLR  807,  3  OntWN  1651,  22 
OntWR  917. 

[a]  The  hroker  most  be  the  ao- 
tlT*  aatf  pvoonrlBf  eanse  In  effecting 
the  sale  of  the  particular  piece  of 


property  which  he  la  employed  to 
sell.  Duncan  v.  HlUs,  166  Mo.  A.  702, 
135  SW  450. 

9.  U.  S. — Colonial  Trust  Co.  v. 
Pacific  Packing,  etc.,  Co.,  168  Fed. 
277,  86  CCA  539  [rev  142  Fed.  298]: 
McHlIlen  v.  Bevee,  147  Fed.  21B,  77 
CCA  444. 

Ala. — Davis  v.  Clausen,  2  Ala.  A. 
178,  57  S  79. 

Ariz. — Leadvllle  MIn.  Co.  v.  Hemp- 
hill, 149  P  384. 

Ark. — Moore  v.  Moss,  117  Ark.  693, 
175  SW  1195;  Boqua  v.  Marshall,  88 
Ark.  373.  114  SW  714;  Hunton  v. 
Marshall.  76  Ark.  375.  88  SW  963. 

Colo. — Charles  v,  Kllngsteln.  60 
Colo.  406,  115  P  704;  Fist  v.  Currle, 
49  Colo.  284,  112  P  689;  Duncan  v. 
Borden,  13  Colo.  A.  481.  59  P  60. 

Conn. — Williams  v,  Clowes,  76 
Conn.  156,  62  A  820:  Duncan  v. 
Kearney.  72  Conn.  685.  46  A  8S8; 
Hoadley  v.  Danbnry  Sav.  Bank,  71 
C^onn.  nS,  42  A  86V,  44  LRA  821  and 
note. 

D.  C. — Armes  v.  Cameron.  19  D.  C. 
435. 

Fla. — Cumberland  Sav.,  etc,  Co.  v. 
McGrlff.  61  Pla.  ].B».  64  S  266. 

Ga. — Graves  v.  Hunnlcutt,  8  (3a.  A. 
99.  68  SE  558. 

Ida. — Tonkin-Clark  Realty  Co.  v. 
Hedges,  24  Ida.  304,  133  P  669. 

III. — Rlgdon  V.  More,  226  III.  382, 
80  NE  901;  Rounds  v.  Victoria  Hotel 
Co.,  184  IlL  A.  5004  Blser  v.  Hughes, 
183  111.  A.  188;  HesslinK  v.  Frey,  182 
111.  A.  547;  McKey  v.  Ester,  157  111. 
A.  168;  Pool  v.  Jeffrey,  149  111.  A. 
381;  Benedict  v.  Dakln.  148  111.  A. 
301  [aft  243  111.  384.  90  NE  712];  Lar- 
son v.  Schamberg,  148  III.  A.  80; 
Shannon  v.  Potts,  117  HI.  A,  80; 
Singer,  etc..  Stone  Co.  v.  Hutchinson, 

83  111.  A.  668  [aft  184  III.  169,  66  NE 
363], 

Ind. — dilford  v.  Meyer.  6  Ind.  A. 
633.  34  NE  23. 

Iowa.— Murphy  v.  Hlltlbrldle,  1S2 
Iowa  114.  109  NW  471;  Lewis  v.  Sus- 
mlleh.  130  Iowa  203.  106  NW  624: 
Rounds  V.  Alee,  116  Iowa  346.  89  NW 
1098;  Sample  V.  Rand,  112  lowa  616. 

84  NW  683. 

Kan.— Welgand  v.  Knight,  89  Kan. 
807.  132  P  1006;  Southwestern  Port 
Huron  Co.  v,  Wllber.  76  Kan.  176.  88 
P  892;  Marlatt  v.  Elliott.  69  Kan.  477. 
77  P  104. 

Ky. — Ewan  v.  Power,  178  SW  1092. 

Md. — Coates  v.  Locust  Point  Co., 
102  Md.  291,  62  A  625.  5  AnnCas  895. 

Mass. — Cohen  v.  Ames.  205  Mass. 
186,  91  Nfi  212  (lease);  Dexter  v. 
Campbell,  137  Mass.  198. 

Mich.— Hubbard  v.  Leiter.  146 
Mich.  387.  108  NW  735;  Ellsmore  v. 
Gamble,  62  Mich.  543,  29  NW  97. 

Minn. — British-American  Land,  etc., 
Co.  V.  Western  Land,  etc.,  Co.,  99 
Minn.  429.  109  NW  826. 

Mo. — Cole  V.  Marler.  174  Mo.  A, 
223.  166  SW  772;  Cole  v.  Crumi).  174 
Mo.  A.  216,  156  SW  769:  Park  v. 
Culver,  169  Mo.  A.  8.  164  SW  806; 
Stevens  v.  Bacher,  162  Mo.  A.  284. 
141  SW  1143;  Glade  v.  Eastern  Illi- 
nois Min.  Co..  129  Mo.  A.  443.  107  SW 
1002;  Northrop  v.  Dlgrs,  128  Mo.  A. 
217,  106  SW  1123;  Pollard  v.  Banks, 
67  Mo.  A.  167. 

Nebr. — Cannell  v.  Rouscta,  89  Nebr. 
289,  131  NW  222  (holding  that,  where 
a  broker  Is  duly  employed  to  assist 
In  exchanging  property  and  the  ex- 
change iB  made  by  the  Joint  efforts 
of  the  broker  and  the  owner,  the  lat- 
ter cannot  deny  that  the  assistance 
of  the  broker  was  the  proximate 
cause  of  the  exchange);  St.  Felix  v. 
Green.  34  Nebr.  800,  52  NW  821. 

N.  J. — Somers  v.  Wescoat,  66  N.  J. 
L.  551.  49  A  462. 

N.  Y.— Lloyd  v.  Matthews.  51  N.  Y. 
124;  Travis  v.  Bowron,  138- App.  Dfv. 
564,  123  NYS  290;  Martin  v.  Fepan, 
95  App.  Div.  154,  88  NTS  472;  Met- 


calfe v.  (JordoD,  86  App.  Div.  368. 
83  NYS  808;  Connelly  v.  Brlggs,  31 
App.  Div.  626,  62  NYS  553;  Doran  v. 
Bussard,  18  App.  Div.  86,  45  NYS 
387  (holding  that  the  broker  was  the 
procuring  cause  of  the  sale,  al- 
though the  transaction  was  consum- 
mated by  the  principal  and  the  pui^ 
chaser  without  the  broker's  further 
aid);  Atwater  v.  Wilson,  18  Mlac. 
117.  34  NYS  163;  Hutter  v.  Kuhner. 
121  NYS  210;  McKnlght  v.  Thayer. 
21  NYS  440;  Johnson  v.  Bernhelmer. 
19  NYS  37;  King  v.  Bauer.  8  NYS 
466.  See  also  Whitehead  v.  Halsey, 
3  Misc.  378,  22  NTS  928  (evidence 
held  sufficient  to  support  verdict  for 
plalnllflj. 

Oh. — Roush  V.  Ix>effler,  18  Oh.  Cir. 
Ct.  806.  6  Oh.  Cir.  Dec  760. 

Okl.— Blchoff  V.  Ruaseil,  149  P  146; 
Yarborough  v.  Richardson.  38  Okl. 
II,  14,  131  P  680  [cit  Cyc];  Roberts 
v.  Markham,  26  Okl.  887,  109  P  127. 

Pa. — Heffner  v.  Chambers.  121  Pa. 
84,  15  A  492. 

R.  I.— Gross  v.  TnUnghast.  16  R.  L 
298.  86  A  721. 

S.  C— Goldsmith  v.  Coxe.  80  S.  C. 
341,  61  SE  666. 

8.  D. — Langford  v.  Issenhutli.  28 
S.  D.  461,  184  NW  889. 

Tex. — Hancock  v.  Stacy,  103  Tex. 
219,  125  SW  884;  Bowser  v.  Field, 
17  SW  46;  Shaw  v.  Falres.  (Civ.  A) 
166  SW  601:  Bellls  v.  Hann,  (Civ.  A.) 
157  SW  427;  Inman  v.  Brown,  (Civ. 
A.)  147  SW  662;  Hoore  t.  Johnson 
Land  Co.,  (Civ.  A.)  142  SW  941; 
Shelton  v.  Cain,  (Civ.  A.)  136  SW 
1155;  Foster  v.  Frlchard,  60  Tex. 
Clv.  A.  868,  128  SW  1187;  Brady  v. 
Maddox,  (Civ.  A.)  124  SW  739;  Peach 
River  Lumber  Co.  v.  Montgomerv.  51 
Tex.  Civ.  A.  487,  116  8W  87;  Schultx 
V.  Zelman,  (Civ.  A.)  Ill  SW  776. 

Va. — Shea  Realty  Corp.  v.  Page, 
111  Va.  490,  69  SE  827. 

Wis, — Oliver  v.  Katx,  181  Wis.  409. 
Ill  NW  609;  Bowe  v.  Gage.  127  Wis. 
245,  106  NW  1074,  116  AmSR  1010. 

Eng. — Mansell  v.  Clements.  L.  R. 
9  C.  P.  139;  Green  v.  Bartlett.  14 
C.  B.  N.  8.  681.  108  BCL  681.  14S 
Reprint  613. 

Can. — Stratton  v.  Vachon,  44  Can. 
S.  C.  396  [rev  8  Sask.  L.  2861. 

B.  C. — Lee  V.  O'Brien.  16  B.  C.  326; 
Pacific  Land  Co.  v.  Jamieson,  16  B 
C.  219;  Lalande  v.  Caravan.  14  B.  C. 
298^mpett  v.  Ives.  II  DomLR  857. 
24  WestLR  345. 

N.  W.  Terr. — Fltsslmon  v.  Walker, 
7  Terr.  L.  204. 

Ont. — Rice  v.  Galbralth.  28  Ont. 
L.  43,  2  DomLR  869,  2  Ont'^'N  816, 
21  OntWR  671:  White  T.  OxTTT.  59 
U.    C.    Q.    B.  569. 

[a]  "The  rnle  of  reason,  which 
seems  to  be  supported  by  practically 
all  the  authorities  on  the  subject, 
is  that  the  broker  la  entitled  to 
his  commissions.  If  during  the  con- 
tinuance of  his  agency  ne  Is  the 
efnclent  or  procuring  cause  of  the 
sale,  though  the  actual  agreement 
for  the  sale  Is  made  by  the  owner 
without  the  aid  of  the  broker;  and 
the  broker  will  be  regarded  the  pr6> 
curing  cause  If  his  Intervention  Is 
the  foundation  upon  which  the  nego- 
tiation resulting  in  the  sale  is  be- 

fun."  (Joldsmlth  v.  Coxe.  80  8.  C. 
41,  3^6.  61  SE  656. 

[b]  The  mere  faot  that  a  prospeo- 
tlve  pnrohaseT  found  by  the  broker 
afterward  notlflei  him  that  he  does 
not  intend  to  pnrohBse  does  not  de- 
prive the  broker  of  his  right  to  com- 
pensation, where  he  actually  pur- 
chases the  property  within  two  or 
three  months  thereafter.  Groscup  v- 
Downey.  105  Md.  278,  66  A  930. 

10.  U.  S. — Norton  v.  American. 
Ring  Co.,  1  Fed.  684. 

Ala. — Henderson    v.    Vincent  84 
Ala.  99,  4  S  180. 

Colo. — Satisfaction  Title,  etc.,  Co. 
V.  York,  54  Colo.  5«6,  131  P  444. 


For  later  oases,  AsvelopmeatB  and  thMmtf'  In  the  law  see  cumulative  AnnoUtlons, 
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H  96]  (8)  What  flanitttDtM  Piocnrinf  OavM. 

The  bn^er  is  the  proeorixig  eanie  within  the  mean- 
ii^  of  the  foregoing  rule  where  the  lale  or  other 
truuactian  is  brought  about  throngfa  hia  efforta  in 
the  matter,"  saeh  as  by  hia  adTwtisementSf''  by 


his  introduction  of  the  parties,"  or  by  his  g^-ving 
the  name  of  a  person  as  a  possible  customer, 
whereby  the  sale  or  transaction  is  perfected  by  the 
principal.^*  But  it  is  not  sufl^eient  the  cus- 
tomer was  merely  influenced  to  some  extent  by  the 


Del. — Hawkins  v.  Chandler,  IS  DeL 
414,  S2  A  464. 

D.  C— Kilboum  T.  King,  «  D.  C. 
110. 

IIL— <^wan  V.  Day,  156  111.  A.  106; 
Shannon  v.  Potts,  117  111.  A.  80. 

Iowa. — Blodsett  v.  Sioux  City,  etc., 
R.  Co..  «8  Iowa  606,  19  NW  799. 

Kan. — Drelsback  v.  Rollins,  S9 
Kan.  268,  18  P  187. 

Maas.— Wlllard  v.  Wtiaht,  SOS 
Uasa.  406,  89  NB  S69:  Oimes  T. 
Finlgan,  198  Mass.  118,  84  NB  884. 

Ulch.— Reade  t.  Baak.  147  Hicb. 
42.  110  NW  130. 

Mo. — Coffman  v.  Dyaa  Realty  Co., 
176  Ho.  A.  692,  159  SW  842. 

N.  J. — Derrlckson  v.  Quimby.  43 
N.  J.  L.  878  iftff  44  N.  J.  L.  82S]. 

N.  Y.~Kalkateln  T.  Jackson.  182 
App.  DIT.  1,  116  NTS  S02;  Mornn  v. 
Uason,  4  E.  D.  Smith  636;  WalTaston 
T.  Fahneatock,  116  NTS  748.  But 
we  Bertolat  v.  CyDonohue.  2  NTClty 
Ct  193  (holdlnar  that  a  merchandise 
broker  who  aaslata  in  a  sale  of  sup- 
plies to  the  United  States  and  Is 
paid  a  commission  on  the  service 
actually  performed  at  the  time  can- 
not recover  for  his  supposed  in- 
fluence with  respAGt  to  futura  dsal- 

ISKS). 

Oh. — Llppert  V.  Pag'e,  32  Oh.  Clr. 
Ct.  44. 

Pa. — Earp  v.  Cummins,  S4  Pa.  394, 
S3  AraD  718. 

R.  1. — Peckham  v.  Ashhurst,  18 
R.  I.  376.  28  A  337. 

Tex.— McKlnney  v.  Thedford.  (Civ. 
A)  166  SW  443:  Ross  v.  Moskowltz, 
(Civ.  A.)  -SS  SW  86  [alt  100  Tex. 
434.  100  SW  768). 

Wash. — Barnes  v,  Oerman  Sav., 
etc.,  Soc,  21  Wash.  448,  G8  P  K69. 

Wis. — Bell  v.  Siemens,  etc.,  Blec- 
tric  Co.,  101  Wis.  320.  77  NW  162. 

See  also  Infra  8  97. 

Ta]  Wliaro  tbers  was  no  dlrsot 
eommulcatloii  batwasn  the  broker 
and  tha  pnndtaaer,  the  broker  is  not 
entitled  to  commissions,  unless  he 
shows  affirmatively  that  the  pur- 
(Aiuer  was  induced  to  enter  into  the 
nesotlatlons  which  resulted  In  the 
purchase  through  the  means  em- 
ployed by  him  for  that  purpose. 
Bowers  v.  Mills,  1B7  111.  A.  171, 

11.  Hawaii. — Trent  Trust  Co.  v. 
MacParlane.  21  Hawaii  436  (holding 
that  a  broker  employed  to  procure 
a  purchaser  for  land,  who  flnda  a 
prospective  purchaser  who  Is  able 
and  willing  to  buy,  and  starts  nego- 
tiations which  result  in  the  coming 
together  of  the  owner  and  purchaser 
In  the  personal  relation  of  vendor 
and  purchaser,  will  be  regarded  as 
the  procuring  cause  of  the  sale). 

Hi.— Shannon  v.  Potts.  117  III.  A. 
SO. 

Ind. — Storer  v.  Markley,  164  Ind. 
S3G.  73  NB  1081:  Mfiler  v.  Stevens, 
33  Tnd.  866,  65  NB  262. 

Iowa.— Gibson  v.  Hunt,  94  NW  277. 

Md. — Coates  v.  Locust  Point  Co., 
103  Ud.  291.  62  A  62S,  6  AnnCas  896. 

Ifa— Hurt  V.  Jones,  lOS  Ho.  A. 
106,  79  SW  48«. 

N.  T.— O'Shea  v.  Brill,  108  NTS 
1020. 

Or. — ^Wolvertoa  v.  Tuttle,  Bl  Or. 
601.  94  P  961. 

Eng.— Wilkinson  T.  Alstan,  4 
Aroin.  191. 

Que. — Dudenatne  v.  Pelletler,  44 
Que.  Super.  889  fholding  that  the 
broker  or  agent  who  sues  to  recover 
a  commission  on  a  sate  of  Immov- 
tbles  for  the  price  of  fifteen  thou- 
sand dollars  may  prove  by  witnesses 
facta  which  establish  that  It  was, 
to  the  knowledge  of  the  owner,  due 
(0  his  Intervention'  and  his  actions 
tbat  the  former  was  able  to  effect 
the  sale). 

See  also  cases  supra  f  96, 

[a]  "yrocnrtng  oansa"  (1)  as 
Qsed  In  Ihls  connection  "means  the 


original  discovery  of  a  purchaser  by 
the  plaintiff,  and  the  starting  of  a 
negotiation  by  the  plaintiff,  together 
with  the  final  closing  by  or  fn  be- 
half of  the  defendant  with  the  pur- 
chaser  through   the   efforts  of  the 

flalntiff."  Langford  v.  Issenhuth, 
8  S.  I>.  461.  462.  134  NW  889  [qfioi 
Smith  V.  McOovern.  66  N.  T.  674]. 
(2)  "The  expression  *procurlnK  and 
Inducing  cause'  as  used  In  the  books 
refers  to  the  cause  originating  a 
series  of  events  which  without  break 
in  their  continuity  result  in  the  ac- 
complishment of  the  prime  object  of 
the  employment  of  the  agent  which, 
as  stated.  Is  the  procurement  of  a 

KurchEtser  ready,  willing  and  able  to 
uy  the  land  on  the  principal's 
terms."  X^rk  v.  Culver,  169  Mo.  A. 
8,  11.  164  SW  80£.  To  Same  eftect 
Nooning  v.  Miller.  178  Mo.  A.  297, 
166  SW  1119;  Weidemeyer  v.  Wood- 
rum,  168  Mo.  A.  716,  154  SW  894; 
Craln  v.  Miles.  164  Mo.  A.  338,  134 
SW  62.  (8)  The  broker  must  show 
that  he  was  the  first  to  call  the  pur- 
chaser's attention  to  the  property, 
and  that  It  was  through  his  efforts 
that  the  sale  was  made;  or,  where 
the  purchaser  Is  not  Introduced  by 
the  broker,  he  must  show  that  It  was 
through  his  active  negotiations  that 
a  satisfactory  arrangement  was 
finally  reached,  the  active  negotia- 
tions required  being  not  a  single  in- 
troduction of  the  parties,  but  a 
carrying  back  and  forth  of  proposi- 
tions, etc.,  which  result  In  tne  sale. 
Wood  V.  Smith,  162  Mich.  334,  127 
NW  277;  Wheelan  v.  Hunt,  37  Okl. 
628,  183  P  62. 

[b]  'VroonzlBf  oaaaa"  and  "aO- 
elsnt  oansa." — As  applied  to  the 
efforts  of  a  broker  In  the  sale  of 
property  of  his  customers  the 
phrases  "procuring  cause"  and  "efTl- 
clent  cause"  "have  substantially,  if 
not  quite,  the  same  meaning.  But 
admitting  a  shade  of  difCsrence,  It 
would  be  too  much  of  a  refinement 
to  hold  that  a  broker  can  not  re- 
cover commisstons  where  he  is  only 
the  "procuring  cause'  of  the  sale,  but 
can  so  recover  where  he  is  the  'effi- 
cient cause.' "  Bagley  v.  Foley,  82 
Wash.  222.  226.  144  P  ZS. 

[c]  SrokaTs  effeots  need  not  be 
sole  CKiuw. — In  determining  whether 
a  broker  has  earned  a  commission 
for  procuring  a  purchaser,  It  la 
enough  that  the  efforts  of  the  broker, 
acting  on  the  purchaser,  are  the  effi- 
cient cause  of  his  offer  to  purchase, 
but  they  need  not  be  the  sole  cause. 
Handley  v.  Shaffer,  177  Ala.  686,  648. 
59  S  286  [clt  Cyc]. 

[d}  Indirect  afforts. — ^Where  by 
the  terms  of  the  contract  the  broker 
Is  to  be  entitled  to  his  commission 
if  the  sale  Is  effected  through  his 
agency  In  any  way  either  directly 
or  indirectly,  he  Is  entitled  to  his 
commleaions  If  his  efforts  set  in  mo- 
tion a  chain  of  events  which  Rnally 
culminate  In  a  sale  of  the  property. 
Shober  V.  Dean.  39  Mont.  256,  102 
P  323. 

la.  "  D.  C— Kilboum  V.  King,  6  D. 

C.  810. 

Mass. — Maloon  v.  Barrett,  192 
Mass.  562.  78  NE  660. 

Mo.— Tyler  v.  Parr,  62  Mo.  249; 
Bell  V.  Kaiser.  50  Mo.  150;  Dlllard  v. 
Field.  168  Mo.  A.  206.  168  SW  632. 

Nebr. — ^Anderson  t.  Cox,  16  Nebr. 
10.  20  NW  10. 

N.  T. — Lord  T.  TJ.  S.  Transporta- 
tion Co.,  143  App.  Div.  437.  128  NTS 
461;  Kleman  v.  Bloom.  91  App.  Dlv. 
429,  86  NTS  899  (so  holding  under 
a  special  contract);  Doran  v.  Bus- 
sard,  IB  App.  Dlv.  36,  46  NTS  387. 

Okl.— Ault  V.  Roberts,  44  Okl.  148, 
148  P  1140.  180  P.  5S2;  Roberts  v. 
Markham.  26  Okl.  387,  109  P  127. 

Ft. — ^Lamb  v.  Ender,  66  Buper. 


522;  Jackson  v.  Carrlck,  26  WklyNC 
132. 

Wash. — Elmendorf  v.  Golden,  37 
Wash.  664,  80  P  264. 

See  also  cases  aupra  )  96. 

But  see  Charlton  v.  Wood.  11 
Helsk.  (Tenn.)  19  (holding  that 
where  a  broker  agrees  to  sell  a  farm 
for  a  certain  commission,  but  Uie 
principal  himself  sells  the  farm,  al- 
though the  purchaser  has  his  atten- 
tion called  to  the  farm  by  the  news- 
paper advertisement  of  the  broker, 
yet  if  the  sals  is  not  in  fact  made 
by  him  he  cannot  recover  anything 
for  his  services,  not  even  the  money 
paid  by  him  for  the  advertisement).. 

13.  V.  8.— Mitchell  V.  Duke,  184 
Fed.  999. 

Cal.— Hill  V.  McCoy.  1  CaL  A.  ISH, 
81  P  1016. 

Iowa. — Oouga  v.  Hoyt,  127  Iowa 
340.  101  NW  46S. 

Md.— Blake  V.  Stump,  73  Md.  ISO. 
20  A  788.  10  LRA  163. 

Mlsa.— Enochs  v.  Paxton.  87  Miss. 
660,  40  8  14. 

N.  J. — Somers  v.  Weaooat.  M  N.  J. 
L.  561,  49  A  462. 

N.  C:. — Klnsland  v.  Orlmsbawe,  146 
N.  C.  397,  69  8E  1000. 

Oh. — Bowman  v.  Hartman.  27  Oh. 
Clr.  Ct.  309  [aff  74  Oh.  St.  609  mem. 
78  NE  1126  mem]. 

Okl.— Ault  V.  Roberts,  44  Okl.  143, 
143  P  1140. 

Pa. — lAmb  T.  Slder,  66  Pa.  Super. 
622. 

Tex.— Burgher  v.  Floore,  174  SW 
819  [aff  (Civ.  A.)  142  SW  939}. 

Ont. — McBrayne  v.  Imperial  Loan 
Co..  28  Ont.  L.  663,  13  DomLR  448,  4 
OntWN  1311. 

See  also  cases  supra  S  96. 

[a]  "Wheaavsr  an  latroduottoqi, 
or  advertlsament,  or  dlsolosurs  or 
purohasar,  is  relisd  on  (1)  to  en- 
title a  broker  to  commission,  the  evi- 
dence must  show  that  It  was  the 
foundation  of  the  negotiations  which 
resulted  In  a  sale  although  con- 
ducted and  concluded  by  the  owner." 
Dlllard  v.  Field,  168  Mo.  A.  206.  212. 
153  SW  532.  (2)  In  the  absence  of 
proof  of  usage,  the  mere  fact  that 
a  broker  Introduces  the  purchaser  to 
the  vendor,  or  discloses  names  by 
which  they  come  together  to  treat, 
will  not  entitle  him  to  compensation; 
but  If  it  appears  that  such  Introduc- 
tion dr  disclosure  was  the  founda- 
tion on  which  the  negotiation  was 
begun  and  conducted,  and  the  sale 
made,  the  broker  will  be  entitled  to 
hla  compensation.  Keener  v.  Harrod, 
2  Md.  63.  66  AmD  706. 

[b]  *V  the  parehMer  oxlglnally 
luttodoeed  remuiis  throughont  tha 
traaaaeUoa  either  directly  or  In- 
directly Interested  In  and  byithe  final 
outcome,  the  agent  does  not  lose  the 
right  to  commission  established  hy 
the  original  Introduction,  although 
the  form  and  scope  of  dealing  may 
be  changed,  with  or  without  his 
assent,  and  although  others  become 
Interested  either  as  contributors  to 
the  success  of  the  sale  or  as  enlarg- 
ing the  range  of  the  transaction; 
provided  that  no  right  arises  from 
the  act  of  another,  without  which 
the  sale  would  not  have  been  con- 
summated, and  which  act  In  itself 
has  the  effect  of  reducing  the  serv- 
ice of  the  original  agsnt  from  being 
the  causa  cauaans  to  that  of  causa 
sine  qua  non."     McBrajme  v.  Im- 

?eHal  Loan  Co.,  28  Ont.  L.  663,  669, 
3  DomLR  448.  4  OntWN  1811. 
Vsnottal  taitrodiMtlim  not  niesa 
sanr  see  Infra  I  97. 

1*.  Indiana  Pruit  Co.  v.  Sandlin, 
126  Qa.  222,  54  SE  66;  Walker  v. 
Baldwin,  106  Md.  619,  68  A  25;  Camp- 
bell V.  Vanstone.  73  Mo.  A.  84;  Wet- 
Mil  V.  Wagoner,  41  Mo.  A.  609; 
Beaufhamp  v.  Higgln8,..20  Mo. 
614;  West  v.  Thompsop,  4J 
Digitized  oy 
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broker  in  entering  into  tbe  transaction,^'  or  that 
the  broker  had  some  negotiations  with  the  customer 
in  reference  to  the  transaction,*'  or  that  be  merely 
called  a  prcnpectiTe  purchaser's  attention  to  the 
property.  l^e  facts  that  a  person  with  whom  the 
broker  unsuccessfully  negotiated  for  a  sale  called 
the  attention  of  another  to  the  property,  and  that 
the  other  finally  bought  it,  do  not  give  the  broker 
a  right  to  a  commission.*^ 

[$  07]   (3)  Bringing  Parties  Together.    If  a 

A,  sea,  106  SW  1134;  Painter  v.  KH- 
gore,  (Tex.  Civ.  A.)  101  8W  809.  See 
also  infra  I  97. 

U.  Whlt«  V.  S  llrayer,  167  111.  A. 
4IB  (holdlnff  that  the  meit  fart  tbat 
»  purduwM-  may  to  nonie  e-.tant 
have  been  Influencnfl  t  the  hroker 
In  making  the  purchase  does  not 
entitle  th«  latlar  to  commissions, 
but  he  must  have  effected  tbe  same 
or  been  the  eflla'  ent  or  procuring 
cause  thereof). 

[a]  One  may  he  ' ^Instrmnental" 
In  the  sale  of  property  -wUhout  hav- 
ing anything  to  do  wtth  flndlrg  the 
purchaser  so  as  to  be  a  r"-oci:rliiK 
cause  thereof  and  entitled  commls- 


stons;  and  hence  a  flrl*"^  that  an 
agent  was  "instrumental'  In  c'auslr^ 
the  sale  would  not  of  Itself  entitle 
him  to  commissions.  Kurtz  v.  Payne 
Inv.  Cq^  1G6  Iowa  876,  136  NW  1075. 

ie>  Blumberg  v.  Sterling  Bronse 
Co..  16  Misc.  477.  107  NTS  142. 

[a]  Onatomer  nnwUUag  to  deal 
wltb  broker.^ — (1)  Where  a  broker 
ecnptoyed  to  procure  a  purchaser  of 
real  estate  speaks  about  the  property 
to  a  third  person  whose  attention 
had  previously  been  called  thereto, 
and  the  third  person  Is  unwilling  to 
deal  with  the  broker  and  his  asso- 
ciate, and  they  could  not  have  made 
a  aale  to  him,  but  be,  through  his 
agent,  deals  directly  with  the  owner 
and  purchaaes  the  property,  and  the 
owner  at  the  time  of  the  sale  knows 
that  the  broker  has  offered  the  prop- 
erty to  the  third  person,  but  does 
not  know  of  the  details  of  the 
broker^B  operations,  the  broker  has 
not  earned  commissions,  because  he 
Is  not  the  procuring  cause  of  the 
sale,  and  the  failure  of  the  owner  to 

Eromptly  notify  the  broker  of  a  sale 
I  immaterial.  Uaase  v.  Ullmann, 
148  App.  Dlv.  40,  ISl  NTS  lOSO,  (2) 
A  broker  who,  by  attracting  atten- 
tion to  property,  interests  a  party 
who  refuses  to  negotiate  through 
htm.  Is  not  entitled  to  a  commis- 
sion if  the  principal  in  goo^  faith 
thereafter  negotiates  a  contract  on 
the  direct  application  of  such  party. 
Zjord  v.  U.  S.  Transportation  Co.,  143 
App.  Div.  437,  128  NTS  451. 

[b]  Negotiations  bj  a  bvoksr 
with  agents  of  one  who  subsequently 
purchases  tbe  property  are  not  equiv- 
alent to  negotiations  with  the  pur- 
chaser, where  the  agenta  have  no 
authority  to  represent  or  to  act  for 
the  purchaser.  Haase  v.  tJIlmann, 
148  App.  Div.  40,  131  NTS  1050. 

17.  Boyd  v.  Improved  Property 
Holding  Co.,  136  App.  Div.  623,  120 
NTS  860  (holding  that,  where  a 
broker  called  the  attention  of  a 
prospective  tenant  to  defendant's 
building,  and  had  some  conversation 
with  him  about  the  building,  and  also 
spoke  to  defendant  on  the  subject, 
but  negotiations  had  been  com- 
menced in  relation  to  It  before  the 
broker  interfered,  and  the  lease  was 
entirely  the  result  of  negotiations 
between  defendant  and  the  tenant, 
in  relation  to  which  the  broker  per- 
formed no  services,  he  was  not  en- 
titled to  commissions);  Oill  v.  Co- 
lumbia Contract  Co.,  70  Or.  278^141 
P  163;  Sexton  v.  aoodricb,  ISl  Wis. 
146.  Ill  NW  206  (holding  that,  in  an 
action  for  commission  for  the  sale  of 
land  evidence  that  platntllTs  Invited 
the  attention  of  a  party  to  the  prop- 
wty  who  was  already  fn  active  nego- 
tiation for  Ita  purchase,  and  that  Uie 


final  purchase  resulted  from  a  con- 
tinuation of  the  preexisting  negotia- 
tions, unaffected  by  the  brewer's  acta, 
was  tnsufflclent  to  sustain  a  verdict 
for  plaintiffs). 

[a]  Whew  tha  teokur  mmitf  pro- 
ouMa  aaothev  to  lo<A  at  the  pn^erty 
with  a  view  to  buying  it,  and  it  does 
not  appear  that  the  owner  knew  or 
could  have  known  that  the  agent 
had  so  shown  the  property  to  such 
other,  the  agent  is  not  entitled  to 
a  commission  on  a  sale  of  the  prop- 
erty by  the  owiAr  to  such  other. 
|har^ley  v.  Hoody,  162  Ala.  649,  44 

[b]  '  Applied  to  lease,— A  broker 
Is  not  entitled  to  a  commission  for 
leasing  premises,  even  though  he 
was  the  first  to  call  the  lessee's  at- 
tention to  the  property,  where  it  was 
not  through  his  efforts  that  the  lease 
was  made.  Loewenthal  v.  Klein,  169 
App.  Div.  3S4,  144  NTS  603. 

18.  III. — BaumgartI  v.  Hoyne,  64 
III.  A.  496. 

Mass. — Oleason  v.  Nelson,  162 
Mass.  246,  38  NB  497. 

Mo. — Vandyle  v.  Walker,  49  Mo.  A. 
381. 

N.  Y, — Wynua  v.  Uti.  162  App. 
Dlv.  756,  187  NTS  652:  Jones  v. 
Frost.  24  Misc.  208,  63  NTS  57$  [afC 
49  App.  Dlv.  176.  62  NTS  11021. 

Pa. — Johnson  v.  Seidel,  160  Pa. 
396,  24  A  687;  OrlfRth  V.  Cowan,  57 
Pa.  Super.  626. 

Eng. — Antrobus  v.  Wlckens.  4  P. 
A  F.  291. 

Ont. — Imrle  v.  Wilson,  8  DomLR 
826,  3  OntWN  1146.  21  OntWR  964 
(holding  that  an  Introduction  by  an 
agent  for  the  sale  of  land  of  one 
wno  does  not  In  fact  purchase  the 
land,  but.  who  himself  introduces  a 
purchaser  to  the  owner,  although  it 
may  be  a  causa  sine  qua  non.  Is  not 
the  causa  causans  of  the  sale,  and 
the  agent  Is  not  entitled  to  com- 
mission). 

But  see  Lincoln  v.  McClatchie,  86 
Conn.  186  (holding  that,  where  a 
broker  who  has  property  for  sale  for 
his  principal  advertises  it  and  gives 
information  about  it  to  a  third  party 
who  communicates  such  information 
to  a  friend,  and  the  friend  after- 
ward buys  directly  from  the  prin- 
cipal, the  broker  is  entitled  to  hla 
commissions). 

19.  See  supra  1  98. 
ao.    Cal. — Raymer    v.    Hobbs,  26 

Cal.  A.  298,  146  P  906:  Naylor  v. 
Ashton,  20  Cal.  A.  S64,  180  P  ISI; 
Northwestern  Packing  Co.  v.  Whit- 
ney, 6  Cal.  A.  106,  89  F  981;  Logan 
V.  McMullen,  4  <5al.  A.  164.  M  P 
286  (holding  that  a  broker  for  the 
purchaser  of  real  estate  cannot  call 
on  his  employer  to  come  to  the  place 
of  business  of  the  vendor,  and  Uiere 
make  the  contract,  or  negotiate  for 
ita  terms). 

Colo. — Lawrence  t.  Weir,  S  Colo. 
A  401.  88  P  646. 

D.  C. — Du  perow  v.  Oroomea,  48 
App.  287. 

ni.~81evera  v.  Orlffln,  IS  111.  A. 
68.  Compare  Kaeetner  v.  Oldham, 
102  111.  A,  372  (holding  that  a  broker 
Is  entitled  to  a  commission  as  agreed 
on  where  he  furnishes  a  contraccor 
with  information  by  which  he  enters 
Into  a  contract  for  the  erection  of 
buildings). 

Iowa. — Gilbert  v.  McCuUough.  146 
Iowa  383,  126  NW  17s. 

Hlnn. — ^Baara  v.  Hyland,  66  Uinn. 
160,  67  NW  1148. 


broker  who  has  f  oand  a  enBtomer  does  not  take  a 
binding  contract  from  him'"  in  order  that  he  may  be 
entitled  to  compensation  on  the  oonflnmmation  of  a 
contract  between  the  parties,  it  is  not  enough  merely 
to  put  the  onstomer  on  the  track  of  property  which 
the  principal  wishes  to  sell,  or  to  put  the  principal 
on  the  track  of  a  possible  customer,  but  he  must  be 
the  means  of  bringing  the  parties  together,*"  unless 
the  principal  refuses  to  complete  tbe  transaction 
after  the  terms  are  arranged  by  the  broker.**  But 

Nebr. — Lewis  v.  McDonald,  I) 
Nebr.  694,  120  NW  207. 

N.  y.— Walton  V.  UcHorrow.  175 
N.  T.  493,  67  NB  1090  [aft  68  App. 
Dlv.  147,  71  NTS  2601;  Handy  ?! 
Van  Cortlandt  Realty  Co.,  166  App. 
Div.  110,  140  NTS  1081;  Kriseh  ?* 
Day,  160  App.  Dlv.  164,  134  NTS 
80S;  Perkins  v.  Aldrich,  118  App. 
Dlv.  170,  108  NTS  26  (holding  tlit. 
where  a  real  estate  broker  claims 
conmensation  for  securing  the  at- 
tendance of  the  purchaser  at  a  public 
land  sale,  he  must  at  least  show 
that  he  had  some  effect  on  the  pur- 
chaaer's  attendance);  Cole  v.  Kosch, 
116  App.  Dlv.  716.  102  NTS  14; 
Hamilton  v.  GiUender.  26  App.  Div. 
166  49  NTS  668;  Wyckoff  v.  filssell. 
24  App.  Dlv.  66,  48  NTS  1018;  Halter- 
man  V.  Lelnlng,  46  Misc.  397,  90  NTS 
SS't.,^^"*'^  V.  Born,  83  Misc.  691, 
67  McNuUy  v.  Rowe,  31 

Misc.  628,  69  NTS  690. 
_  Tex.— English  v.  William  CSeorge 
Realty^ Co.,  66  Tex.  Civ.  A.  187.  117 

Altaj^l^t.  Germain  L'Olseau.  6 
^mLR  112'  CanLJNS  711,  21 
WestLR  126. 

[a]  Se  aanat  telar  tte  mlBda  of 
tbe  pnreliaaer  aad  vesdov  to  as 
agrenimit  for  a  sale  and  the  price 
and  terms  under  which  It  Is  to  be 
Naylor  v.  Ashton,  20  Cat  A 
644.  180  P  181;  William  P.  Rae  (Si 
-^PB;  Dl'-  9*6.  11«  NTS 
789;  Gardner  v.  iMerce,  181  App,  Div. 
606.  116  NTS  166:^eace  v.  Rom. 
128  App.  Div.  611.  108  NTS  48. 

Lo]  sireot  oommnaloAtioaE 
waivar^A  vendor's  right  to  demand 
that  the  broker  put  him  In  direct 
communication  with  a  purchaser  mar 
SS*"?!^®^  Harker,  61  Or. 

276,  118  P  206,  122  P  298. 
«.  ^  *l  Vi*  aervloea  of  a  hrokav  mart 
M  the  direct  and  pfMi^mtt  naaae. 
and  not  the  Indirect,  accidental,  or 
remote  cause,  of  bringing  a  customer 
to  his  principal.  Lord  v.  U.  S.  Trans> 

^^48 1" 

[d]  If  the  srlao^wi  knowteglr  te- 
terfma  with /tha  aegotUtlow  going 
on  between  the  broker  and  the  cus- 
tomer and  concludes  the  transaction 
himself,  he  cannot  defeat  the  bro- 
»ar^«.  rtght  to  a  commission  because 
the  broker  has  not  introduced  the 
customer  to  him.  Williams  v. 
Bishop,  11  Colo.  A.  378,  63  P  239 

[«]  Vegllgeaoe  of  ptlBatpoL— 
Where  a  principal  agreed  to  pay  a  ■ 
broker  commissions  on  orders  taken 
by  the  latter  and  sent  to  the  former, 
and  the  broker  was  accustomed  to 
number  each  order  from  one  upward, 
recommencing  at  one  at  the  begin- 
ning of  each  year,  and  the  second 
year  the  first  forty-eight  orders  were 
never  received  by  the  principal,  the 

Erlnclpal  was  not  negligent,  so  as  to 
e  liable  for  the  commissions  on  the 
orders  lost,  because  on  receiving  an 
order  numbered  forty -nine  he  did  not 
Inform  the  broker  that  no  orders  for 
praceding  numbers  had  been  ra- 
caived.  Steinbach  v.  Montpaller  Car- 
riage Co.,  87  Fed.  760. 

n.  Getselsohn  v.  Donnelly.  60 
Misc.  164,  98  NTS  818;  Morrison  v. 
Tuska,  113  NTS  611  (holding  that, 
where  a  principal,  after  hiring  a  bro- 
ker to  effect  a  loan,  refused  to  ac- 
cept it  after  it  waa  arranged,  the 
broker  waa  axcuaed  from  bringing 
the  Intending  lender  Into  the  prin- 
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it  ifl  not  n«MMary  that  be  should  brine  the  oiutonwr 
into  the  preseoiee  of  the  principal  or  peraonally  in- 
trodnee  them;''  it  is  snffleient  that  through  hie 
efforts  the  parties  are  brought  into  conunmueation 
mih  each  other^^  whereby  Uieir  minds  are  brought 
together  in  an  agreement.*^   Where  the  parties  are 

clpAl's  prasonoe,  or  furnlshliiK  him 
«ltb  the  lender's  name,  as  a  oon- 
dttlOQ  precedent  to  his  rlsht  to  com- 
pensation). 

SS.  Colo.— Satisfaction  Title,  etc., 
Co.  V.  York,  S4  Goto.  666,  131  F  444; 
V.  T.  Craft  Realty  Co.  v.  Ltvemaah, 
37  Colo.  A.  1,  146  P  121;  Leech  v. 
Clemons,  14  Colo.  A.  4S,  »  P  MO. 

Ida. — Church  Dunham,  14  Ida. 
T76,  96  P  20S. 

111.— Wriffht  V.  HoCllntock,  1S6  111. 
A.  418. 

Ind. — ^Mullen  v.  Bower,  26  Ind.  A. 
IfiS,  S»  NB  419. 

Iowa. — Beamer  v.  Stuber,  144  Iowa 
309,  14S  NW  986. 

Ho. — MeCray  v.  Pfost.  118  Mo.  A. 
ST!.  94  SW  998, 

Nebr. — Lewis  v.  McDonald.  18 
Nebr.  694,  120  NW  207. 

N.  T.— Susedorff  v.  Schmidt,  66  N. 
Y.  819  (holding  that,  where  real 
estate  la  aold  throu^  the  Instru- 
mentaltty  of  a  broker  employed  by 
the  owner,  he  la  entitled  to  his  com- 
mission, althouvb  the  owner  himself 
nesotiates  the  sale,  and  although  the 
purchaser  Is  not  Introduced  to  the 
owner  by  the  broker  and  the  latter 
Is  not  i>er8onally  acquainted  with  the 
purchaser) ;  Kalkstein  v.  Jackson, 
1!2  App.  Dlv.  1.  116  NTS  302:  Van 
Orden  v.  Simpson,  BO  Misc.  832,  163 
NTS  134;  Freedman  v.  Bpsteln,  161 
NTS  988. 

Or.— Henry  v.  Harker,  61  Or.  276, 
118  P  206.  122  P  298:  Jennlnnr  t. 
Trummer,  E2  Or.  149,  96  P  874,  182 
AmSR  680,  28  X.RANS  164. 

S.  D. — I^anffford  v.  Issenhuth,  28 
S.  D.  461,  134  NW  889. 

Wis. — Grleb  v.  Koeffler,  127  Wla 
ai4,  106  NW  113  (need  not  bring  pur- 
chaser to  owner). 

Alia. — St.  Germain  v.  L'Otseau,  « 
DomLR  149,  48  CanLJNS  711.  22 
VestLR  1 25. 

N.  W.  Terr. — Ings  v.  Ross,  7  Terr. 
I*  70. 

M  'Vt  is  not  aeoessary  that  i£h» 
mtaM^al  and  the  pnrohaseg  aetaaUy 
M  hnmgbt  faoe  to  faoe,  but  the  prin- 
cipal must  be  notified  that  such  pur- 
chaser has  been  found  and  afforded 
a  full  opportunity  to  make  a  binding 
contract  for  the  sale  of  the  land  on 
the  authorised  terms."  McDonald  v. 
Smith,  91  Minn.  42.  44.  108  NW  291. 

[b]  Att  «ha*  la  BManatr  la  (1) 
that  the  owner,  before  making  the 
me  himself,  shall  know  that  the 
pnrchaser  is  the  talkers'  client  and 
has  been  procured  by  them  to  pur- 
chase the  property  on  the  terms 
designated.  Church  v.  Dunham,  14 
Ida.  776,  96  P  201..  (2)  A  broker  who 
fomishea  the  name  of  a  purchaser  to 
the  owner  while  the  former  Is  will- 
ing to  execute  a  bindlnc  contract  Is 
not  chargeable  with  faUure  to  pro- 
cure such  contract  so  as  to  lose  his 
right  to  compensation.  W.  T.  Craft 
Realty  Co.  v.  Llvernash,  27  Colo.  A. 
1,  146  P  121. 

[c]  It  Is  sttiOolent  that  the  pnr> 
chaser  bas  astluwlaed  the  broker  to 
say  to  the  owner  that  he  will  take 
the  land.  McCray  v.  Pfost.  118  Mo. 
A  672,  94  SW  998. 

88,  Henry  v.  Harker,  61  Or.  276. 
J18  P  206.  122  P  298;  St.  Germain  v. 
L'Olseau,  (Alta.)  6  DomLR  149,  48 
CanLJNS  711,  22  WestLR  125. 

M.  Wright  V.  McCllntock,  186  III. 
A.  438  (holding  that,  where  an  agent 
onployed  to  sell  property  Induces  a 
party  to  go  to  his  principal  and  a 
sale  Is  effected  to  such  party  throng 
his  efforts  or  Information  deriTed 
from  him.  the  agent  Is  entitled  to  a 
commission,  although  he  does  not 
personally  Introduce  the  purchaser 
to  his  pHnoipal):  Lewis  v.  McDon- 
aid.  83  Nebr.  694,  120  NW  207;  Jen- 


brought  together  w  a  remit  of  the  broker's  eflortSr 
and  a  sale,  lease,  or  axohan^  results,  Uie  broker 
becomes  entitled  to  a  eonunission,  altiiongh  he  is 
not  present  during  the  n^otiations  following  the 
introdaetion  or  takes  no  part  therein." 
The  broker  mnrt  notify  the  princ^al  when  he 


nlngs  V.  Trummer,  52  Or.  149,  96  P 
874,  132  AmSR  680,  88  LRANS  1«4 
(holding  that,  where  a  broker  em- 
ployed to  procure  a  purchaser  ad- 
vised the  owner  of  a  prospective  sale 
and  gave  the  name  of  the  prospec- 
tive purchaser,  and  the  owner  dealt 
with  the  purchaser  as  a  result  of 
such  Information,  the  broker  brought 
the  parties  together,  although  he  did 
not  actually  introduce  the  purchaser 
to  the  owner). 

as.  Ala.— Alexander  v.  Smith,  180 
Ala  641,  61  S  68;  Handley  v.  Shaffer, 
177  Ala.  636,  69  8  286;  Smltb  v. 
Sharpe,  162  Ala.  488,  60  S  881,  136 
AmSR  62;  Davis  V.  Clausen,  2  Ala. 
A   878   67  S  79 

Ark.— Huntoii  v.  Marshall,  76  Ark. 
376,  88  SW  968. 

<M. — Tucker  v.  Hawley,  28  C^l. 
A.  460,  138  P  868;  Shepherd -Teague 
Co.  v.  Hermann,  12  Cal.  A.  894,  107 
P  6H. 

D.  C — Clark  v.  ICorrls,  80  App. 
B68. 

Ida. — Tonkin-Clark  Real^  Co.  t. 
Hedges.  24  Ida.  204.  188  P  669. 

Ilf— %enry  v.  Stewart,  186  III.  448. 
67  NB  190  [aff  8S  III.  A.  170];  Fried- 
land  v.  Isensteln,  191  111.  A.  109; 
Prldmore  v.  Wilson,  169  111.  A.  843; 
Vlney  v.  Bird,  143  HI.  A.  116;  West 
Bnd  Dry  Goods  Store  v.  Maun,  133 
111.  A.  644;  WIneteer  v.  Jones,  113 
111.  A.  129;  Dean  v.  Archer,  103  III. 
A.  465;  Pate  v.  Marsh,  66  111.  A.  482: 
Hafner  v.  Herron,  60  111.  A.  692  [aff 
166  III.  242,  46  KB  211], 

Iowa. — Gouge  v.  Hoyt,  1 27  Iowa 
840,  101  NW  463;  Gibson  v.  Hunt,  94 
NW  277. 

Kan. — Dreisback  v.  Rollins.  29 
Kan.  268,  IS  P  187. 

Me. — Hutchlns  Lewis,  104  He. 
27,  70  A  293. 

Ud.— SchwarUe  v.  Tearly,  31  Md. 
270. 

Mass. — Brilliant  v.  Samelas,  221 
Mass.  302,  108  NS  1047;  O'Connell  v. 
Casey.  206  Mass.  620,  92  NB  804; 
Wlllard  v.  Wright.  303  Mass.  406,  89 
NB  669;  Maloon  v.  Barrett,  192  Mass. 
662,  78  NEl  S60  (the  dosing  of  a 
transaction  brou^t  about  by  an  un- 
authorised advertisement);  French  v. 
McKay.  181  Mass.  486.  68  NB  1068; 
Desmond  v.  Stebbins,  140  Mass.  839, 
6  NB  150.  See  also  Loud  v.  Hall.  lOS 
Mass.  404,  408  (where  the  court  said: 
"A  usage,  such  as  la  stated  In  the 
report  to  have  been  proved  by.  the 
plaintiffs,  by  which  the  seller  of 
property  Is  held  liable  to  pay  a  com- 
mission to  a  broker  whose  services 
be  has  accepted,  and  who  has  intro- 
duced him  to  and  brought  him  into 
negotiation  with  an  ultimate  buyer, 
and  who  Is  ready  to  continue  his 
services  until  a  sale  la  completed,  Is 
a  reasonable  usage.  There  la  noth- 
ing unreasonable  In  allowing  a  com- 
mission to  be  recovered  for  such 
services  accepted  and  rendered.  In- 
dependently of  the  question  whether 
the  sale  Is  finally  effected  by  the  same 
or  by  another  broker"). 

Mich. — Douvllle  v.  Comstock,  110 
Mich.  693.  69  NW  79. 

Minn. — RelshuS'Remer  Land  Co.  v. 
Banner.  91  Minn.  401.  98  NW  18«. 
See  also  Haug  v.  Haugan,  61  Mtnn. 
658.  63  NW  874  (special  agreement). 

Miss. — Enocba  V.  Paxton.  87  Miss. 
660.  40  S  14. 

Mo. — Coffman  v.  Dvas  Realty  Co., 
176  Mo.  A.  692,  1B9  SW  842;  Bigham 
V.  Llnvllle,  170  Mo.  a:  354.  158  SW 
718;  Hamilton  v.  Davison,  168  Mo.  A. 
620,  163  SW  277;  Sublette  v.  Lowe. 
158  Mo.  A.  188.  138  8W  127;  Sallee 
T.  McHurry,  118  Ho.  A.  268,  88  SW 
167. 

N.  J^Vreeland  v.  Tettm-lein,  IS 
N.  J.  L.  247. 


N.  Y.— Slbbald  T.  Bethlehem  Iron 
Co.,  88  N.  Y.  278,  88  AmR  441;  Lloyd 
v.  Matthews,  61  N.  Y.  124;  Travis  v. 
Bowron,  138  App.  Dlv.  664,  123  NY8 
290;  Goldmark  v.  U.  S.  Bleotro-Gal- 
vanlzlng  Co..  119  App.  Dlv.  423,  104 
NTS  696;  Southwick  v.  Swavienskl, 
114  App.  Dlv.  681,  99  NTS  1079; 
Goodwin  V.  Brennecke,  21  App.  Dlv. 
136.  47  NTS  266;  Olentworth  V. 
Luther,  21  Barb.  146;  Myers  v.  Dean, 
10  Mlsc  402,  81  NTS  119  (holding 
that  a  broker  Is  entitled  to  commis- 
sions for  procuring  a  lease  If  he 
brings  the  parties  together  under  olr<- 
cumstances  resulting  In  Its  execu- 
tion, although  he  was  not  the  first 
to  suggest  to  the  lessee  that  the 
lease  could  be  procured);  Van  Doren 
V.  Jelllffe,  1  Uiaa.  854,  20  NTS  636 
(holding  that  a  broker  who  Intro- 
duces the  purchaser  fs  entitled  to 
commissions  where  the  negotiations 
are  suspended,  but  subsequently  re- 
sumed, and  a  sale  Is  made);  Freed- 
man V.  Bpsteln,  161  NTS  828;  Kohen 
T.  Kleler,  129  NYB  862  (leaae); 
Turner  t.  Putnam.  18  NYS  667. 

Oh. — Lippert  V.  Page.  22  Oh.  Cir. 
Ct  44;  Rousb  v.  Xxiefner,  18  Oh.  Clr. 
CL  806.  6  Oh.  Clr.  Dec.  760. 

Okl. — Tarborough  v.  Richardson, 
38  Okl.  11,  181  TP  680:  Roberta  v. 
Markham,  26  Okl.  387,  109  P  127. 

Or. — Wolverton  v.  Tuttle,  61  Or. 
601,  94  P  961< 

Pa.— Holmes  v.  Neafle,  161  Pa.  892, 
24  A  1096  (holding  that,  where  a 
broker  brings  an  Intending  purchaser- 
of  a  vessel  and  a  shipbuilder  to- 
gether, and  as  a  result  a  contract  for 
the  construction  of  a  vessel  la  made, 
the  mere  foct  that  the  shipbuilder 
Is  reflulred  to  enter  Into  competition 
with  other  builders  before  the  con- 
tract Is  awarded  to  him  does  not 
deprive  the  broker  of  his  rl|^t  to 
a  commission);  Inslee  v.  Jones^ 
Brightly  76;  Lamb  T.  Blder,  B6  Pa. 
Super.  622;  Hainsfl  T.  Bequer,  2 
Phila.  61. 

S.  D. — ^Helmberger  v.  Rudd.  30 
S.  D.  280,  138  NW  374. 

Tenn. — Slier  v.  Perkins,  126  Tenn. 
380,  149  SW  1060,  47  LRANS  232. 

Tex. — Ansley  Realty  Co.  v.  Pope, 
lOB  Tex.  440,  161  SW  628  [rev  (Civ. 
A.)  136  SW  1103] ;  McKlnney  v, 
Thedford,  (Civ.  A.)  166  SW  443; 
Webb  V.  Harding,  (Civ.  A.)  159  SW 
1029;  Bowman  v.  Southwestern  I^and 
Co.,  (Civ.  A.)  107  SW  585;  West  v. 
Thompson,  48  Tex.  Civ.  A.  863,  108 
SW  1134;  Rofcs  V.  Hoskowltk  (Civ. 
A.)  96  SW  86  [aff  100  Tex.  ^4.  100 
SW  768]. 

Wis. — Burdon  v.  Brlquelet,  12S 
WIS.  341,  104  NW  S3:  HcKensle  v. 
Lego,  98  Wis.  864,  74  NW  249. 

Eng. — Green  v.  Bartlett,  14  C.  B. 
N.  S.  681,  108  BCL  681,  143  Reprint 
613;  In  re  Beale.  5  Morr.  Bankr.  Caa. 
37. 

B.  C. — Lalande  v.  Caravan.  14  B.  C. 
298 

Man. — Robertson  v.  (^rstens,  18 
Man.  227. 

Ont. — Travis  v.  Coates,  27  Ont.  L. 
63,  5  DomLR  807,  3  OntWN  1651.  22 
OntWR  917;  Rice  v.  Oalbralth,  26 
Ont.  L.  43.  2  DomLR  859,  3  OntWN 
816.  21  OntWR  671;  Singer  v.  Rus- 
sell. 26  Ont.  L.  444.  1  DomLR  646, 
3  OntWN  688.  21  OntWR  24. 

See  also  supra  S  95. 

[a]  Wbeve  the  bn^w  i^odaoes  a 
party  purporting  to  met  aa  affeat* 
with  whom  the  owner  effects  an  ex- 
change, the  broker  can  recover  oom- 
mlasions  without  showing  that  the 
liarty  with  whom  the  owner  ex- 
Changed  property  la  in  fact  the  agent 
of  his  purported  principal,  aa  the 
owner  by  contracting  wl^  the  party 
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bas  found  a  customer  and  of  the  effer  made  by  hii^ 
else  he  i6  not  ordinarily  entitled  to  a  commisMon. 

98]  g.  Negotiationg  thiongh  Other  Agents." 
An  owner  of  land  may  place  it  in  the  hands  of  as 
many  brokers  as  he  sees  fit,  as  long  as  no  excLnsive 
agency  is  given  ;^  and  where  several  brokers  are 


enipl6yed  to  effect  the  same  transaction,  finch  as  s 
sale  or  exchange  of  property,  the  broker'  who  first 
produces  a  customer  and  is  the  procuring  cause  of 
the  sale,  exchai^,  or  other  transaction  is  entitled 
to  the  commission,  to  the  exclusion  of  the  oth^ 
brokers."  It  is  the  duty  of  the  principal  to  remain 


produced'  relieves  .  the  broker  ot  ,re- 
8t>onslblllty  for  the  agent's  authority 
to  make  the  exchange.  Calllster  v. 
Wlchern.  147  App.  Dlv.  14.  131  NTS 
611. 

■as.  'Znd, — Bamett  v.  Olutlng,  3 
Ind.  A.  416,  Z8  NB  184,  927. 

Kan.— Hellinr  v.  Darby,  71  Kan: 
HX7,  79  P  1073. 

.Minn. — McDonald  v.  SmlUi,  99 
Minn.  42,  108  KW  291. 

N.  Y. — Waters  v,  Rafalsky,  134 
App.  Div.  870,  119  NYS  271  (holding 
the  mere  fact  that  real  estate  la  sold 
to  the  party  to  whom  a  broker,  em- 
ployed to  procure  a  purchaser,  had 
Ave  or  six  months  previous  to  the 
sale  given  the  Information,  without 
informing  the  owner  or  doing  any- 
thing further  to  effect  a  sale,  is  not 
BUlHcient  to  entitle  the  broker  to 
commissions) ;  Bloodgood  v.  Short, 
60  Misc.  28«.  98  NYS  775. 

N.  C. — Clark  v.  East  Lake  Lumber 
Cd..  158  N.  C.  139,  73  SE  793. 

Tex. — Burnett  v.  Edllng,  19  Tex. 
Civ.  A  711,  48  SW  776. 

Man.— Hughes  v.  Houghton  Land 
Co..  18  Man.  686  (holding  that  the 
fact  that  the  broker  sends  to  the 
principal  a  customer  to  whom  the 
principal  sells  does  not  entitle  him 
to  commiSBton  if  the  principal  had 
no  knowledge  and  was  not  put  on 
inquiry  as  to  who  sent  the  customer). 

Compare  Infra  {  100, 

[a]  gHiBctenoy  of  notlM. — (1) 
Where  a  broker  employed  to  effect 
a  sale  haB  found  a  purchaser  willing 
tb  buy  on  the  terms  named  and  of 
sufficient  responsibility,  he  is  en- 
titled to  a  commission,  although  in 
the  telegram  announcing  the  sale  he 
did  not  name  the  purchaser.  Duclos 
V.  Cunningham,  102  N.  Y.  678.  6  NB 
790.  But  see  Henry  v.  Harker,  61 
Or.  276,  118  P  20B,  122  P  298  (hold- 
ing that  notice  to  the  owner  that  he 
has  sold  the  land  or  has  found  a  pur- 
chaser, without  disclosing  the  pur- 
chaser's identity,  is  not  sufficient). 
(2)  Where  the  owner  of  real  estate 
agreed  with  a  broker  that,  if  he  in- 
duced a  prospective  customer  to  visit 
the  owner,  he  should  have  his  com- 
mission If  the  owner  concluded  the 
sale,  It  was  unnecessary  for  the 
broker  to  notify  the  owner  when  he 
was  able  to  Induce  a  customer  to 
make  the  visit.  Walker  v,  Sterry, 
146  App.  Dlv.  332,  130  NYS  801.  (8) 
The  fact  that  the  broker  reported  to 
his  principal  that  an  offer  of  sixteen 
thousand  dollars  for  the  land  had 
been  made  Instead  of  fifteen  thou- 
sand dollars  does  not  affect  his  right 
to  a  commission,  where  as  a  result 
of  his  negotiation  a  sale  for  the 
Binaller  sum  was  made.  Peckham 
v.  Ashhurst,  IB  R.  I.  376,  2ft  A  887. 
(4)  Notice  sent  by  the  broker  by 
mall  and  by  telegraph  is  sufHclent, 
although  the  purchaser  Intercepts  a 
letter  of  acceptance  sent  by  himself 
at  the  same  time.  Scottish -American 
Mortg.  Co.  V.  Davia,  (Civ,  A)  72  SW 
217  [mod  96  Tex  B04,  74  SW  17.  97 
AmSR  932]. 

27.  mtertfUader  by  rival  brokers 
see  Interpleader  [23  Cyc  1]. 

Bight  to  eommlsalon  where  trass- 
•oUon  Is  effected  by  another  broksr 
on  different  terms  see  supra  9  89. 

38.  Ala. — Cook  V.  Forst,  116  Ala. 
395.  22  S  640;  Henderson  v.  Vincent, 
84  Ala.  99,  4  S  180. 

Ark. — Murray  v.  Miller,  112  Ark. 
227,  166  SW  636  (holding  that  the 
tect  that  plaintiff  first  began  nego- 
tiations with  the  purchaserB  of  land 
did  not  give  him  the  right  to  con- 
tinue the  negotiations  exclusive  of 
other  agents  who  were  also  author- 
ised to  procure  a  purchaser). 


111.— Day  V.  Porter,  161  111.  236,  43 
NE  1073  [aff  60  111.  A  3861;  Friend 
V.  Charles  W.  Trlggs  Co.,  147  111.  A. 
427. 

Mo. — ^Adams  v.  Dleren,  93  Mo,  A. 

129. 

N.  Y. — ^Freedman  v.  Sfovemeyer,  17 

App.  Dlv.  618.  66  NYS  97. 

Tex.-^mith  V.  Fowler,  67  Tex. 
Civ.  A.  366,  122  SW  698;  Mueller  v. 
Bell,  (Civ.  A.)  117  SW  993;  Duval  v. 
Moody,  24  Tex.  Civ.  A  627.  60  SW 
269. 

Wis.— Terry  v.  Bartlett,  16S  Wis, 
208,  140  NW  1133. 

39.  Ala. — Henderson  v.  Vincent, 
84  Ala.  99,  4  S  180. 

Aria. — Leadville  MIn.  Co.  v.  Hemp- 
hill, 149  P  384;  Carver  v.  Thoman, 
16  Ariz.  38,  135  F  724  (who  Is  the  Im- 
mediate and  efficient  cause  of  the 
sale). 

Colo.— With  erbee  v.  Walker,  42 
Colo.  1,  93  P  1118;  Idelson  v.  Robin- 
son, 27  Colo.  A.  501,  150  P  322;  Wil- 
liams v.  Bishop,  11  Colo.  A.  378,  63 
P  239. 

D.  C. — Addison  v.  Blair,  42  App. 
331  (holding  that,  where  there  are 
a  number  of  brokers,  that  broker  Is 
entitled  to  the  commission  who  first 
brings  to  the  owner  a  contract  satis- 
factory to  him  and  which  the  owner 
accepts);  Ctasel  v.  Hayden,  41  App. 
477;  Evans  v.  Shlnn,  40  App.  657; 
Daniel  v.  Columbia  Heights  Land  Co., 
9  App.  483  (holding  that  on  a  sale  the 
commission  should  be  paid  to  the 
broker  selling  the  property,  although 
the  other  broker  had  gone  to  the  ex- 
pense of  advertising). 

111.— Baldlno  v.  Henneberry,  191  III. 
A.  368;  Rounds  v.  Victoria  Hotel  Co., 
184  111.  A.  600;  Crilly  v.  Young,  162 
111.  A.  72:  Hubbell  v.  Heldrlch,  142  111. 
A.  404;  Sherwood  v.  Kerfoot,  12  III. 
A.  476. 

Iowa. — McParland  v.  Howell,  162 
Iowa  110,  143  NW  860;  Penton  v. 
Miller,  168  Iowa  747,  134  NW  96; 
Gilbert  v.  MoCuItough,  146  Iowa  338, 
125  NW  173. 

Kan. — Beougher  v.  CHark,  81  Kan. 
260,  253,  106  P  89,  27  LRANS  198 
Felt  Cyc};  VoUw  V.  McKeever,  76 
Kan.  870,  92  P  1120;  Eggleston  v. 
Austin.  27  Kan.  245  (holding  that 
the  principal  cannot  exercise  an  op- 
tion as  to  who  shall  have  the  com- 
mission). 

Ky.— Klce  v.  Dugan.  143  Ky.  676, 
137  SW  240  (holding  that  the  one 
who  succeeds  in  bringing  the  seller 
and  the  purchaser  together  and  In- 
duces them  to  enter  Into  the  con- 
tract la  the  one  who  earns  the  com- 
mission, regardless  of  who  first  in- 
troduced the  seller  and  the  pur- 
chaser); Hopkins  V.  Moseley,  lOS  8W 
104,  31  KyL  1308. 

Md. — Slagle  V.  Russell,  114  Md. 
418,  80  A  164  (holding  that,  where 
an  owner  employing  two  brokers  to 
procure  a  purchaser  sold  to  a  pur- 
chaser procured  by  one  broker,  with- 
out any  reason  to  believe  that  the 
other  broker  had  anything  to  do 
with  the  procurement  of  the  pur- 
chaser, the  owner  paying  the  com- 
mission to  the  former  broker  was 
not  liable  to  the  latter  broker  for 
commissions) ;  Lively  v.  Miller,  61 
Md.  S36;  Qlenn  v.  Davidson,  37  Ud. 
366  (such  being  the  usage  among 
brokers   In   the  locality). 

Mich. — Byers  v.  Williams,  176 
Mich.  386,  141  NW  571. 

Minn. — Francis  v.  Eddy,  49  Minn. 
447,  52  NW  42. 

Mo. — HIeronymus  v.  Atterbury,  166 
Mo.  A.  612,  137  SW  617  (holding  that, 
where  defendant  listed  land  with 
plaintiff  and  other  brokers  for  sale, 
and  plaintiff  communicated  an  "offer" 
which  defendant  accepted  by  wire. 


but  Immediately  rescinded  on  receiv- 
ing a  telegram  from  the  other  bro- 
kers stating  that  they  had  "sold"  the 
land,  plaintiff  Is  not  entitled  to  a 
coipmisslon);  MeCuin  v.  Bftlley,  60 
Mo.  A.  466. 

Nebr. — Goodwin  v.  Haller,  97  Nebr. 
209,  149  NW  404;  Hlginbotham  v.  Mc- 
Kensle.  88  Nebr.  323,  12»  NW  263: 
Lewis  V.  McDonald,  83  Nsbn  <94,  129 
NW  207. 

N.  J.— Payne  v.  Twitchell,  81  N.  J. 
L.  193,  196.  81  A  360  [cit  Cyc]. 

N.  Y. — Hodge  V.  Appellee,  12:!  App. 
Div.  437,  107  NYS  170;  Cohen  v. 
Hershfleld,  16  Daly  96.  8  NYS  512 
(holding  that  a  brokers  right  to  a 
commission  for  effecting  a  sale  Is  not 
affected  by  the  fact  that  the  prin- 
cipal, relying  on  the  misrepresenta- 
tions of  the  purchaser,  paid  a  com- 
mission to  a  second  broker  who  did 
not  induce  the  sale):  Farber  v.  Cohn, 
74  Misc.  396.  132  NYS  348;  Freeman 
V.  Polstein,  49  Misc.  644,  97  NYS 
1032;  Schmidt  v.  Ungrlch.  143  NYS 
1060. 

Okl.— Mentln  v.  Richards,  161  F 

1177. 

Or. — Jennings  v.  Trummer,  62  Or. 
149,  96  P  874,  132  AmSR  680,  23  LRA 
NS  164  and  note  (holding  that,  where 
several  independent  brokers  are  em- 

gloyed  to  procure  a  purchaser,  the 
roker  who  first  procures  a  pur- 
chaser is  entitled  to  the  commlssioiL 
although  there  !■  no  express  contract 
to  that  effect). 

S.  D.— Wykoff  V.  Kerr,  24  S.  D.  241. 
123  NW  733. 

Tenn. — Glascock  v.  Vanfleet,  100 
Tenn.  60S,  46  SW  449. 

Tex.— Bellis  v.  Hann,  (Civ.  A)  157 
SW  427;  House  v.  Eaaley,  (Civ.  A.) 
147  SW  803;  Smith  v.  Fowler.  57  Tex, 
Civ.  A.  356,  122  SW  698;  Mueller  v. 
Bail.  (Civ.  AJ  117  SW  993:  Edwards 
V.  Pike,  49  Tex.  Civ.  A.  SO,  107  SW 
686;  Hahl  v.  Wlckes,  44  Tex.  Clv.  A 
76,  97  SW  838. 

Va. — Hennlnes  v.  Parsons,  108  Va.  1, 
61  SB  866,  15  AnnCas  765  and  note. 

Wash. — Dalke  v.  Sivyer,  66  Wash. 
462,  105  P  1031,  27  LRANS  195  and 
note-  Prink  v.  Gilbert.  63  Wash.  392. 
101  F  108S;  Elmendorf  v.  Golden,  37 
Wash.  664,  80  P  264. 

Wis.— Terry  v.  Bartlett,  153  Wis. 
208,  140  NW  1133. 

Ont. — Walker  v.  MacDonald,  6  Dom 
LR  601,  4  OntWN  1,  22  OntWH  964. 

Que. — Schlelfer  v.  Kaufman,  47 
Que.  Super.  145.  20  DomLR  984. 

See  Bn^  v.  Chandler,  18  C.  B.  718. 
86  ECL  ns,  139  Reprint  1553:  Mur- 
ray V.  Curry>  7  C.  A  F.  684,  32  ECL 
771,  2  ERC  627. 

[a]  lUaaon  for  nae^"Where  the 
property  Is  openly  put  In  the  hands 
of  more  than  one  broker,  each  of 
such  agents  is  aware  that  he  Is  sub- 
ject to  the  arts  and  chances  of  com- 
petition. If  he  finds  a  person  who  is 
likely  to  buy,  and  quits  him  without 
having  effected  a  sale,  he  Is  aware 
that  he  runs  the  risk  of  such  person 
falling  under  the  Influence  of  his 
competitor — and  In  such  case,  he  may 
lose  his  labor.  This  is  a  part  of  the 
inevitable  risk  of  the  business  he 
has  undertaken.  On  the  other  hand, 
if  fortune  should  be  propitious,  a 
bidder  for  the  property  on  sale,  who 
has  been  soUclted  by  his  rival,  may 
come  to  him,  and  by  his  means  effect 
the  bargain.  Now,  In  this  competi- 
tion, the  vendor  of  the  property  Is  to 
remain  neutral;  he  is  interested  only 
In  the  result.  But  when  either  of  th« 
agents  thus  employed  brings  a  pur- 
chaser to  him,  and  a  bargain  b 
struck  at  the  required  price,  on  what 
ground  can  he  refuse  to  complete  the 
bargain?  Can  he  say  to  the  success- 
ful competitor,  this  purchaser  waa 


For  later  euna,  Aevelovmaita  and  ohanffes  In  the  law  see  cumulative  Annotations,  same  tltl«, 
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neutral  between  them  and  not  to  interfere  in  favor 
of  one  broker,'*'  although  if  he  does  remain  neutral 
he  may  sell  to  a  customer  produced  by  any  one  of 
them  without  beii^  called  on  to  decide  which  one 
was  the  moving  cause  of  the  sale.'^  Accordingly, 


where  a  broker  employed  to  sell  land  produces  a 
person  whom  he  induces  to  buy,  be  is  entitled  t{> 
compensation,  although  the  sale  is  formally  effected 
by  another  broker,'^  or  although  another  broker 
first  called  the  purchaser's  attention  to  the  prop- 


first  approached  by  rour  rival,  and 
you  Bhould  have  refused  to  treat 
with  him  on  the  subject?  There  Is 
no  leeal  principle  upon  which  such 
%  position  could  rest.  It  is  contrary 
to  the  usages  of  every  day  com- 
merce. Every  advertisement  of  a 
stock  of  goods  for  sale,  has  a  ten* 
dency  to  carry  off  the  customera  of 
rival  dealers.  And  if,  therefore.  It 
should  he  known  to  the  vendor  of  the 
property  that  the  agent,  who  intro- 
duces a  purchaser  to  him  has,  by  the 
usual  arts  of  compotltlon,  taken  such 
purchaser  out  of  the  hands  of  hts 
rival.  I  am  not  aware  of  anything  in 
the  l%ir  which  would  Justify  such 
vendor  in  a  refusal  to  complete  the 
contract  The  task  would  he  dlfllcult 
and  the  risk  great.  If  vendors  were 
called  upon  to  decide*  between  the 
claims  of  contestants.  How  would 
It  be  possible  for  such  vendor  to  say 
whose  influence  It  was  that  pro- 
duced the  sale,  where  the  purchaser 
has  been  solicited  by  both  agents? 
It  would  be  at  variance  with  all  prac- 
tical rules,  to  require  the  party  gell- 
ing to  pronounce,  under  the  penalty 
of  paying  double  commlssfons,  upon 
the  metaphysical  question,  which 
agent,  under  such  circumstances,  was 
the  effldent  cause  of  the  sale.  In 
the  absence  of  all  collusion  on  the 
part  of  the  vendor,  the  agent, 
through  whose  Instmmentality  the 
sale  la  carried  to  completion.  Is  en- 
titled to  the  commissions."  Vreeland 
V.  Vetterleln.  $3  N.  J.  L.  247,  249. 

[b]  "Wlme  tbe  prlnolpal  enploys 
■eroal  ansta  as  teoken,  the  sale  of 
the  land  by  one  of  the  agents  or  the 
principal  terminates  the  authority  of 
them  all,  although  notice- of  the  sale 
may  not  have  been  flven,  and  the 
principal  will  only  be  liable  for  a 
commission  to  the  agent  who  was  the 
procuring  cause  of  the  sale."  Smith 
T.  Fowler,  67  Tex.  Civ.  A.  866,  860, 
122  SW  598. 

[c]  Hot  bovsd  to  pav  both. — <1) 
Where  the  owner  .places  his  property 
In  the  handfl  of  jmveral  agents  for 
■ale  and  agrees  to  pay  tiie  commls- 
rions  to  the  first  agent  making  the 
sale,  the  owner  cannot  be  required  to 
pay  a  commission  to  two  agents,  al- 
though one  agent  may  possibly  ob- 
tain the  benefit  of  the  work  of  an- 
other. House  V.  E:aaley,  (Tex,  Civ, 
A)  147  SW  808.  (2)  But  a  broker 
employed  to  procure  a  customer  with 
whom  the  principal  will  enter  into 
an  option  contract  on  terms  agreed 
on  between  the  principals  need  not 
consummate  the  deal,  and  where  the 
principal  employs  another  broker 
therefor  he  la  liable  for  a  double 
commission.  LeadvlUe  Min.  -Co.  v. 
Hemphill,  (Ariz.)  149  P  384. 

[d]  Spsidal  agreemsnti — Where  the 
owner  of  property  employed  two 
brokers  to  sell  the  same,  and  agreed 
with  one  of  them  that  If  he  suc- 
ceeded In  selling  he  should  have  one 
per  cent  and  the  other  broker  the 
same  amount,  the  first  broker  was 
not,  on  a  sale  by  him,  entitled  to  the 
entire  commission  of  two  per  cent, 
and  he  had  not  the  right  to  sue  for 
it.  Lorlmer  v.  BOylan,  98  Mich.  18, 
56  NW  1043. 

[e]  VotlM  to  principal.  ..To  en- 
title him  to  a  commission,  the  broker 
who  Srat  procures  a  purchaser  must 
notify  the  principal  of  that  fact  be- 
fore he  sells  to  a  customer  procured 
by  a  rival  broker;  and  an  understand- 
ing that  a  broker  on  procuring  a 
purchaser  shall  wire  the  owner  does 
not  constitute  the  telegraph  company 
the  owner's  agent,  so  that  notice  to 
ue  company  that  a  purchaser  has 
been  procured  Is  not  notice  to  the 
owner  until  the  tolegram  Is  actually 
received  by  him.  Johnson  v.  Wright, 
134  Iowa  il,  $»  NW  108. 


bstWMn  itral 

on  the 


sale  of  certain  real  estate,  where 
there  is  no  dispute  that  a  certain  per- 
son holds  the  title  and  paid  the  pur- 
chase price,  and  nothing  to  show  that 
the  purchase  by  such  person  was  a 
mere  pretense  to  cover  a  sale  to  the 
brokers  who  ostensibly  produced  him. 
the  presumption  must  be  that  he  was 
a  bona  fide  purchaser,  and  that  thfe 
only  parties  entitled  to  commiSHlons 
are  those  who  produced  him;  and  the 
mere  fact  that  such  parties  may  have 
accepted  a  commission  from  him  does 
not  increase  the  rights  of  claimants 
who  did  not  produce  him.  Shapiro  v. 
Shapiro,  125  App.  Dlv.  SD8,  lift  NTS 

[g]  WIWM  a  Ml*  Is  made  throwA 
another  broksr  wliose  sSorts  eanauy 

oontrllmte  (1)  to  procuring  the  pur- 
chaser, the  agent  who  Anally  secures 
the  purchaser  will  be  entitled  to  the 
commission,  provided  the  owner  does 
not  Interfere  with  the  efforts  of 
either  broker.  Murray  v.  Miller,  li'i 
Ark.  227,  166  SW  686.  (2)  A  dis- 
crimination must  be  made  between 
them  to  decide  whose  services  were 
the  efllcient  and  effective  cause  of 
the  sale.  Cannon  v.  Bates,  115  Va. 
711,  8D  SB  681. 

30.  Murray  v.  Miller,  112  Ark.  227, 
1S6  SW  636;  Addison  v.  Blair.  42  App. 
(D.  C.)  331:  Evans  v.  Shlnn,  40  App. 
(D.  C.)  557;  Bellls  v.  Hann,  (Tex. 
Civ.  A.)  157  SW  427. 

[a]  Wliers  thm  principal  gives  the 
esolnslTs  agency  to  aaotlier  broker 
and  closes  the  deal  through  the  latter 
with  a  prospective  purchaser  pro- 
duced by  the  first  broker,  and  the 
principal  has  not  been  neutral  or  fair 
between  the  two  brokers  but  has 
wrongfully  prevented  the  first  broker 
from  bringing  about  a  contract,  he  Is 
liable  to  him  for  his  commission. 
Hart  V.  Ehrhardt,  177  111.  A.  146. 

31.  Day  v.  Porter,  161  III.  836,  43 
NE  1073  [aff  60  111.  A.  386];  Friend 
V.  Charles  W.  Trlsgs  Co.,  147  III.  A. 
427;  Vreeland  v.  Tetterleln,  33  N.  J. 
L.  247. 

[a]  An  owB«r  MaploylBg  sSTeral 
teoKm  la  wider  bo  oUlfatlon  to  de- 
olds  brtwMn  tlMlr  ooBllStlng  olalma, 

(1)  and  fa  required  only  to  remain 
neutral,  both  as  between  them  and 
the  purchaser;  but  he  cannot  step  in 
and  complete  a  sale  and  escape  lia- 
bility for  the  commission.  Jennings 
V.  Trummer,  52  Or.  149,  96  P  874. 
132  AmSR  680,  23  L.RANS  164.  (2) 
"When  one  of  them  produced  a  pur- 
chaser he  was  at  liberty  to  deal  with 
him  and  to  pay  the  agreed  commis- 
sion in  case  of  a  sale,  without  ascer- 
taining whether  any  other  agent  or 
broker  had  offered  the  property  to 
such  customer,  the  owner  being  ig- 
norant of  such  an  offer  having  neen 
made."  Terry  v.  Bartlett,  153  Wis. 
208.  212,  140  NW  1133. 

Cb]  A  broker,  not  given  the  ex- 
olnsive  right  to  proonz*  a  pnrebaser, 
fs  not  entitled  to  commissions,  where 
the  owner,  before  the  broker  produces 
a  customer,  sells  the  premises  in 
good  faith  to  a  customer  produced 
by  another  broker.  Schusterman  v.; 
Kraus,  148  App.  Div.  727,  132  NTS  758. > 

33.  Cal.— Levy  v.  Wolf,  2  Cal.  A.' 
491.  84  P  313. 

Hawaii. — Trent  Trust  Co.  v.  Mac- 
Farlane,  21  Hawaii  435. 

HI.— Day  V.  Porter,  161  111.  236,  43 
NE  1073  [aff  60  111.  A.  388];  t-oving 
V.  Kane,  180  111.  A.  614;  Barton  v. 
Rogers,  84  111.  A.  49  (holding  that  a 
real  estate  broker  who  brings  the 
principal  into  negotiations  with  a 
customer  to  whom  a  sale  is  made  Is 
entitled  to  a  commlsBlon,  although 
anothsr  broker  furnishes  the  cus- 
tomer with  money  to  enable  him  to 
complete  the  sale);  McOuire  v.  Carl- 
son. 81  III.  A.  29fi;  JenkB  v.  Nobles, 
42  III.  A.  33. 

Ind.— Clifford  v.  Ueyer,  6  Ind.  A. 
633,  34  NS  23. 


Kan. — Gregory  v.  Kennedy,  82  Kan. 
666,  668,  109  P  400  [cit  Cycl;  Be- 
ougher  v.  Clark,  81  Kan.  260,  263,  106 
P  89,  27  LRANS  198  [quot  Cycl; 
Stewart  v.  Woodward.  7  Kan.  A.  633, 
53  P  148. 

Mass. — Sullivan -v.  Tufts,  203  Mass. 
155,  89  NE  239;  Dowling  v.  Morrill, 
166  Mass.  491,  43  NE  29fi. 

Mich.— Wood  V.  Wells,  108  Midi. 
820,  61  NW  503. 

Mo. — Grain  v.  Miles,  164  Mo.  A. 
338.  134  SW  52;  Gerhart  Real  Est. 
Co.  V.  Marjorie  Real  Est.  Co.,  144  Md. 
A.  620,  129  SW  419;  Hovey  v.  Aaron, 
133  Mo.  A.  673,  113  SW  718  (holding 
that,  where  a  broker  has  procured  a 
purchaser  for  land  and,  while  his 
agency  Is  unrevoked  and  he  Is  still 
negotiating  with  the  purchaser  at  the 
owner's  stipulated  price,  the  owner 
sells  to  the  same  purchaser  at  a 
lower  price  through  another  broker, 
the  original  broker  la  nevertheless 
entitled  to  his  commission);  Ollmour 
V.  Freshaur,  126  Mo.  A.  299,  103  SW 
1107;  Holland  v.  Vinson,  124  Mo.  A. 
417.  101  SW  1131;  Staehlln  v.  Kramer, 
118  Mo.  A.  329.  94  SW  786:  Smith  v. 
Truitt,  107  Mo.  A.  1.  80  SW  686;  Mc- 
Cormack  v.  Henderson,  100  Mo.  A. 
647,  7S  SW  171;  Hogan  v.  Slade,  9« 
Mo.  A.  44,  71  SW  TJ04;  Wright  T. 
Brown.  68  Mo.  A. '577;  Brennan  T. 
Roach.  47  Mo.  A.  290. 

Nebr. — Starblrd  v.  J.  H.  McShane 
Timber  Co.,  94  Nebr.  79,  142  NW  «83: 
Lewis  V.  McDonald,  88  Nebr.  694,  120 
NW  207. 

N.  Y. — WInans  v.  Jaques,  10  Daly 
487  (holding  that  a  real  estate  broker 
whose  action  causes  a  sale  Is  entitled 
to  his  corpmlsaion,  although  another 
broker'  In  fact  negotiated  the  sate 
and  obtained  a  commission);  Ship- 
man  v.  Freeh,  I  NYS  67  [rev  on  other 
grounds  16  Daly  161,  31  NTS  98 ill.  : 

Okl. — Menten  v.  Richarda,  ISS  P 
1177. 

Pa. — Central  Turnvereln  v.  Fita- 
patrlck,  238  Pa.  632,  8«  A  487;  Gib- 
son's Est.  3  Pa.  Dist.  147,  14  Pa.  Co. 
241.  < 

Tex. — Shaw  v.  Falres,  (Civ.  A.)  166 
SW  601;  Shelton  v.  Cain,  (Civ.  Aj> 
136  SW  1156;  Fritter  v.  Pendleton, 
(Civ.  A.)  134  SW  11S6  (holding  ithtft, 
where  the  broker  procured  a  pur- 
chaser who  was  willing,  able,  and 
ready  to  buy  the  land,  and  who  did 
buy  the  lancU  he  was  entitled  to  com- 
missions, although  the  dsal  -was 
closed  by  the  agent  for  the  pur- 
chaser). 

Va. — Cannon  v.  Bates.  116  Va.  711, 
80  SE  581. 

Wash. — Grinnell  Co.  v.  Simpson,  64 
Wash.  664,  117  P  391. 

Wi3.-T-Terry  v.  Reynolds,  111  Wia 
122.  86  NW  657.  ■. 

B.  C— Osier  v.  Moore.  8  B.  C.  116. 

Man. — Spenard  v.  Rutledge,  23, Man. 
47,   10  DomLR  682,  23  WestLR  623 

tallowing  app  S  DomLR  649,  22  West 
,R  12]. 

Que. — Schleifer  v.  Kaufman.  47 
Que.  Super  146.  20  DomLR. 984. 

"If  the  brokers  have  no  knowledge 
of  the  employment  of  others,  -the 
broker  who  was  the  procuring  cause 
of  the  sale  Is  entitled  to  his  com- 
missions, no  matter  if  an  other,  broker 
or  the  principal  takes  up  the  matter 
and  completes  the  sale."  Smith  -v. 
Fowler,  67  Tex.  Civ.  A.  856,  360,  122 
SW  698. 

[a]  Sale  thzonali  Mat  •Mottm  of 
rival  InokAra. — (f)  Where  several 
brokers  have  each  endeavored  to 
bring  about  a  sale  which  la  finally 
consummated,  uid  each  has  contrib- 
uted something*  toward  the  result, 
that  one  only  Is  entitled  to  a.commis- 
slon.  In  the  absence  of  'contract, 
whose  services  were  the  effective 
means  or  the  predominating  efllcient' 
cause  of  bringing  about  the  sale. 
Hawkins  v.  Shandier,  13  Del.  484,  82 
A   464    (holding,   ho.«ever,   thap  a 
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erty,"  or  firat  brought  the  parties  together."  This 
is  also  true  where  the  owner  at  flnt  refuses  to 
accept  the  euatomer's  offer  if,  without  revoking  the 
broker's  agency,  he  subsequently  accepts  it,  and 
this  role  applies  to  brokers  employed  to  effect 
leaMS."  A  broker  who  has  first  found  a  pnichaser 

broker  who  iwrfonns  serrlcea  which 
assist  In  bringing  about  a  sale  may 
recover  compensation'  for  his  serv- 
ices) :  Whltcomb  V.  Bacon,  170  Jlass. 
479,  49  NS  742,  64  AmSR  317.  (2) 
Where  a  purchaser  Is  produced  and 
the  sale  consummated  by  one  of  two 
brokers  who  have  property  for  sale, 
and  the  commieslon  paid  him  by  the 
owner,  the  fact  that  the  other  broker 
has  by  advertlsinK  found  the  pur- 
chaser, and  by  Interviews  Induced 
him  to  make  the  purchaBe,  will  not 
render  the  owner  liable  to  him  also. 
I>aniel  V.  Columbia  Helshts  Land  Co., 
9  App.  (D.  C.)  483. 

[b]  Sntar  to  disclose  onatomer's 
name  to  pnaolpsl. — (1)  If  a  broker 
reports  an  ofTer  to  hia  principal  with- 
out Identify  in?  the  person  from 
whom  It  came,  he  cannot  recover 
commissions  In  case  of  a  subsequent 
sale  through  another  broker  at  the 
same  price  to  the  same  purchaser, 
unless  the  seller  knew  thla  fact,  or 
notice  was  given  blm  by  the  first 
broker  before  the  completion  of  the 
contract  and  the  payment  of  commis- 
sions to  the  second.  Tlnses  v.  Moale, 
<6  Md.  480,  90  AmD  73.  (i!)  A  dls- 
olosure  of  the  purchaser's  name  and 
putting  him  In  communication  with 
other  brokers  by  a  broker  must  be 
not  only  the  foundation  on  which  the 
negotiation  was  began,  but  also  that 
on  which  It  was  conducted  and  the 
sale  ultimately  made.  Walker  v. 
Baldwin,  106  Md.  «lft,  68  A  25. 

88.  Colo. — Scott  V.  Lloyd,  19  Colo. 
401,  36  P  733  (holding  that  the  facts 
that  the  land  was  In  the  h^nds  of 
other  real  estate  agents  who  first 
showed  the  land  to  the  purchaser, 
and  that  by  an  agreement  to  divide 
the  commission  with  him  the  agent 
effecting  the  sale  induced  the  pur- 

£ baser  to  make  the  purchase  through 
1m,  do  not  subject  the  principal  to 
liability  for  commissions  to  the  for- 
mer agents  and  relieve  him  of  lia- 
bility to  the  latte^.  _ 

III.— PattM  T.  WlUlB,  134  IlL  A. 
846. 

Ind. — Bowser  v.  Mick,  29  Ind.  A. 
'4»,  69  NE  513. 

Iowa.— Staufer  v.  Bell,  99  Iowa 
546,  68  NW  817. 

Mass. — Crownlnshleld  v.  Foster, 
169  Mass.  237,  47  NB  879. 

Mo.— Stinde  v.  Blesch,  42  Mo.  A. 
S78. 

N.  T. — Sampson  v.  Ottinger,  9S 
App.  Div.  226,  87  NTS  796;  Dreyer 
T.  Rauch.  8  Daly  484,  42  HowPr  22 
<so  holding  where  the  broker  effect- 
ing the  sale'  had  no  notice  of  the 
former  negotiations  with  the  other 
broker) ;  Farber  v.  Cohn,  74  Misc. 
396,  132  NTS  348;  Malnes  v.  Barney, 
SS  Misc.  748,  67  NTS  164;  Martin  v. 
Rllllnga.  2  NTCltyCt  86. 

Pa,— Plfer  v.  Toder,  198  Pa.  308, 
47  A  974. 

Tenn. — aiascock  v.  Vanfleet,  100 
Tenn.  608,  46  SW  449  (where  neither 
the  principal  nor  the  broker  effect- 
ing the  sale  had  notice  of  the  former 
nMptlatlons  with  the  other  broker). 

Ta.— Gannon  v.  Bates.  IIS  Va.  711, 
80  SB  681.  „ 

Wash. — Dore  t.  Jones,  70  Wash. 
167.  126  P  418. 

W.  Va. — Reynolds  v.  Tompkins,  23 
W.  Va.  229  (holding  that.  If  one 
broker  finds  a  purchassr  and  nego- 
tiates with  him  to  sell  the  land  at  a 
certain  price  and  on  terms  differing 
from  those  specified  In  the  authority 
to  sell,  and  when  Uie  sale  Is  about 
to  be  consummated  another  broker 
meets  the  same  person  who  talks  to 
him  about  the  offer  of  the  first 
broker,  and  with  full  knowledge  of 
the  neKOtiatlons  of  the  first  broker 
the  second  broker  sells  the  property 


cannot  be  deprived  of  his  right  to  a  eonuuiasion  by 
the  fact  that  the  property  is  sold  throng^  another 
broker  to  a  different  purchaser.*^ 

A  broker  who  is  mumcceBsfnl  in  effecting  a  trans- 
action in  behalf  of  the  principal  is  not  entitled  to  a 
eommisaion  on  the  snoeeas  ox  another  broker,"  nn- 


Por  latsx  eases,  derelopiaettts  and  ohaages  In  the  law  see 


to  such  person  for  a  less  price  but  on 
the  same  terms  as  to  casn  down  and 
time  in  which  to  make  deferred  pay- 
ments, and  the  owner  Is  ignorant  of 
the  negotiations  of  the  mmt  broker 
with  the  purchaser  but  ratifies  the 
«ale  by  the  second  broker  made  on 
the  terms  proposed  by  the  first,  he 
Is  not  liable  to  the  second  but  to 
the  first  broker  and  should  pay  him 
a  reasonable  compensation  for  pro- 
curing the  sale). 

[&)  It  Is  not  the  broker  wlio  first 
speaas  of  the  property,  but  he  who 
Is  the  procurlns  cause  of  the  sale, 
whether  he  Is  the  first  or  the  second 
to  engage  the  attention  of  the  pur- 
chaser, who  Is  entitled  to  the  com- 
missions. Fatten  v.  Willis,  184  III. 
A.  646. 

[b]  Vhls  ml*  applies  also  to 
brokers  employed  to  effect  leases. 
Thorpe  V.  Cameron,  Schroth  Co.,  191 
111,  A-  466;  McCloskey  v.  Thompson, 
26  Misc.  786,  68  NTS  1076. 

34.  Hlgglns  V.  Miller,  109  Ky. 
209,_58  SW  680,  22  KyL  702;  Baker 
V.  Thomas,  12  Misc.  432,  88  NTS 
618  [rev  11  Misc.  112,  31  NTS  9931; 
De  Zavala  v.  Royallner.  84  NTS  969; 
Nation  V.  Harness,  38  Okl.  680,  126 
P  799. 

85.  La.— Oottschalk  v.  Jennings,  1 
La.  Ann.  6,  46  AmD  70. 

Mich. — ^Humphrey  v.  Bddy  Transp. 
Co.,  116  Mich.  420,  78  NW  422. 

Mo.— Field  V.  Wolford,  181  Mo.  A. 
891,  111  SW  523. 

N.  T. — Buehler  v.  Welffenbach,  21 
Misc.  80,  46  NTS  861. 

R.  I. — Peckham  v.  Aahnurat,  18  R. 
I.  276,  88  A  837. 

Que. — Jarry  t.  Barll.  48  Que. 
Super.  476. 

30.  Cadigan  v.  Crabtree.  179  Mass. 
474.  61  NB  87,  88  AmSA  897,  85 
LRA  77. 

37.  Peckham  T.  Ashhurst.  18  R. 
I.  876.  28  A  887;  Bell  T.  RtAsby.  16 
Man.  827.          _  _ 

88.  U.  S.— Clcveland-Oliffa  Iton 
Co.  v.  Gamble,  201  Fed.  829,  119  CCA. 
667. 

Colo.— Wltherbee  v.  Walker,  48 
Colo.  1,  93  P  1118. 

D.  C.— Addison  V.  Blair,  42  App. 
831:  Evans  v.  Shinn.  40  App.  667, 

Ida.— Phillips  T.  arownrsi  Ida.  68. 
120  P  4S4. 

Ill, — ThorpA  V.  Cameron  Schroth 
Co.,  191  111.  A.  466  (lease);  Hovey 
v.  Hatteaon,  188  111.  A.  486:  Oehm 
V.  Stark,  187  111.  A.  185;  Peek  v. 
Slifer,  122  III.  A.  21  (holding  that 
where  a  broker  does  not  produce  the 
purchaser,  but  Introduces  to  the 
seller  a  person  as  a  prospective 
buyer  who,  however,  subsequently 
acting  under  an  Independent  broker- 
age arrangement,  makes  a  sale,  the 
first  broker  Is  not  entitled  to  a  com- 
mission).   

Iowa.— May  v.  Tlehe.  162  NW  23; 
Kruse  v.  Hauser,  iSS  Iowa  661,  138 
NW  1067;  Tuffree  v.  Blnford.  130 
Iowa  632,  107  NW  426;  Ooln  v.  Hess, 
102  Iowa  140,  71  NW  218. 

Kan. — Latshaw  v.  Moore,  63  Kan. 
234,  36  P  842. 

Ky. — Rothenburger  v.  Schonlger,  99 
SW  1150,  80  KyL  1018  (holding 
that,  unless  real  estate  brokers  had 
the  exclusive  right  to  make  the  sale 
of  certain  property,  they  were  not 
entitled  to  the  commission  If  the 
sale  was  made  by  some  one  else, 
even  though  they  secured  a  pur- 
chaser). 

La.— Lewis  v.  Manson,  132  La.  817, 
61  S  835:  Walton  v.  New  Orleans, 
etc.,  R.  Co.,  23  La.  Ann.  898. 

Md. — ^Walker  v.  Baldwin,  106  Md. 
619.  68  A  26. 

Mass.— Smith  v.  Kimball,  193 
Mass.    682,    79    NB    800;    Ward  v. 

cumulative  Annotatlona, 


Fletcher.  124  Masa.  284. 

Mich.— Byers  v.  Williams,  176 
Mich.  886,  141  NW  571:  Douvllle  v. 
Comstock,  110  Mich.  698.  89  NW  79 
(holding  that,  where  a  broker  em- 
ployed to  sell  land  negotiated  un- 
successfully with  another  broker 
who  afterward  obtained  authority 
from  the  principal  under  which  he 
effected  a  sale,  the  fact  that  the  pur- 
chaser after  the  sale  promised  him 
an  interest  In  the  profits  of  the 
lands.  In  consideration  that  he  should 
look  after  them  and  try  to  effect  a 
sale  at  an  Increased  price,  did  not 
constitute  him  a  purchaser  so  as  to 
entitle  the  broker  first  employed  to 
a  commission ) :  Thuner  v.  Kanter, 
102  Mich.  59;  60  NW  299. 

Mo. — Mason  v.  Carpenter  Realty 
Co.,  (A.)  179  SW  946;  Stevens 
V.  Bacher,  108  Mo.  A.  284,  141  SW 
1143;  Murphy  v.  Knights  of  Co- 
lumbus Bldg.  Co.,  166  Mo.  A.  849. 
135  SW  446;  Oamble  v.  Orether,  108 
Mo.  A.  840,  83  SW  806;  Crowley  T. 
Somervllle,  70  Mo.  A.  876. 

Nebr. — Starblrd  v.  J.  H.  McShane 
Timber  Co.,  94  Nebr.  79,  142  NW 
688;  Hlglnbotham  v.  McKensle,  88 
Nebr.  82l,  129  NW  268. 

N.  T. — Smith  V.  McCovem,  66  N. 
T.  674;  William  P.  Rae  Co.  v.  Kane, 
121  App.  Dlv.  494,  106  NTS  47; 
Shapiro  v.  Shapiro,  117  App.  Dir. 
817,  103  NTS  305  (holding  that, 
where  the  owner  of  houses  and  lots 
placed  them  in  the  hands  of  real 
estate  brokers  for  sale,  and  they 
called  the  attention  of  another  firm 
of  brokers  to  the  property,  and  the 
latter  procured  a  purchaser,  the  first 
brokers  were  not  entitled  to  com- 
missions) ;  Chandler  v.  Sutton.  S 
Daly  112;  Owcharoffsky  Welsh 
Calvlnlstic  Methodist  Church,  8« 
Misc.  86,  148  NTS  188:  Freeman  v. 
Polstein.  49  Misc  844,  87  NTS  1088; 
McCloskey  v.  Thompaon,  86  Hls& 
786.  56  NTS  1071. 

Pa.— Orosktn  v.  Moore,  848  Pa. 
848,  94  A  1067.  „ 
Tex.— Wilson  t.  Alexander,  18  SW 
1067;  Andrews  t.  Owens,  (Civ.  A.) 
162  SW  480;  Land  Uortg.  Bank 
Hargls.  (Civ.  A.)  70  SW  868. 

Utah. — Toung  v.  Whltaker,  ISO  P 
972. 

Wash. — Dalke  v.  Slvyer,  68  WaslL 
462.  106  P  1031,  27  LRiUfS  196; 
Frlnk  V.  Gilbert,  68  Wash.  892.  101 
P  1088.  See  also  Hayden  v.  Ashley. 
86  Wash.  653,  160  P  1147  (holding 
that,  where  property  Is  listed  for 
sale  with  a  real  estate  broker  Ib 
writing  but  not  under  an  exclusive 
agreement,  and  the  broker  forwards 
such  list  to  another  broker  with 
the  principal's  consent,  but  accord- 
ing to  a  custom  of  which  he  is  not 
Infonned,  that  where  an  exchange 
is  effected  under  such  circumstances 
the  broker  wilt  collect  commissions 
from  his  own  client,  and  the  princt- 

{)al  pays  the  broker  to  whom  the 
isttng  is  forwarded  for  his  service* 
in  disposing  of  the  property,  Judg- 
ment In  his  favor  Is  properly  directed 
In  an  action  by  the  first  broker  for 
commissions,  such  broker  not  having 
produced  the  purchaser  with  whom 

trade  was  ultimately  made).   

Wis.— Terry  v.  Bartlet.  163  Wla 
208,  140  NW  1188. 

B.  C. — BrlccsBon  v.  Marlatt,  18  R 
C.  120;  Johnson  v.  Appleton,  11  B. 
C.  128;  'Brownlee  v.  Macintosh,  9 
DomLR  400,  28  WestLR  80  [apP 
dlsm  48  Can.  S.  C.  688,  15  DomLR 
871.  26  WestLR  906}. 

Ont. — Travis  t.  Coates,  87  Ont.  L- 
63.  6   DomLR  807,   3  OntWN  1661, 
23  OntWR  917;  Murray  v.  Craig,  10 
OntWR  888.  ,^ 
Sask.— Scott  A-  Woa^oa.  H  DomLB 
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Ibbb  the  prineipAl  girea  him  an  ezolunTe  agency^ 
or  pzomises  to  pi^  him  a  commiBsioii  even  though 
mother  broker  is  BneeessfuL**  This  is  especially 
true  where  the  unsneeessfol  hrokOT's  employment 
has  been  abandoned  by  him  or  withdrawn  by  the 
prineipai."  So  if  the  peraon  introduced  by  the 
broker  is  not  able,  ready,  wd  willing  to  buy  on  the 
terms  {ffeaepbed  by  the  owner,  the  broker  is  not 
ntitled  to  eompensation  on  a  sale  being  salne- 


qnently  made  on  thoee  terms  by  the  prineipal  to  the 
same  person  through  another  broker.** 

09]  h.  Negotiations  Direct  with  Principal"— 
(1)  General  Boles.  After  a  broker  has  found  a 
customer  and  commenced  negotiations,  neither  the 
principal  nor  the  customer  can  break  them  off  and 
defeat  the  broker's  right  to  a  commission  by  con- 
cluding the  transaction  without  his  aid.^  Nor  can 
a  principal  reject  an  offer  made  by  a  person  found 


172,  II  WestLR  864.  ^ 

[a]  Wo  aMTotiAtloiia  hr  &»* 
tro>ffi  tn  wix^re  a  contract  em- 
pIorlDR  a  broker  to  procure  a  pur- 
chaser ot  real  eatate  before  a  deslg- 
Dated  date  stipulated  that  If  tne 
premises  are  sold  after  such  date 
on  Information  from  him  he  shall 
receive  commissions,  and  the 
premises  are  sold  subseauent  to 
such  date  throush  other  brokers  for 
a  less  price,  ana  the  purchaser  first 
learns  that  the  property  is  for  sale 
Uiroiigh  the  owner's  attorney  adver- 
tlstOK  the  same,  and  there  is  notb- 
IniT  to  show  that  the  broker  started 
the  n^oCiatlons  between  the  pur- 
chsMT  and  owner,  nor  anything  to 
■how  bad  faith  on  the  part  of  the 
owner,  the  broker  Is  not  entitled  to 
commissions.  Shlpman  T.  Wllkeson. 
112  NTS  S9S.  To  same  effect  Mar 
V.  Tlghe,  (Iowa)  152  NW  23.  (2) 
The  fact  that  a  real  estate  agent, 
anthorlsed  by  the  owner  to  find  a 
purchaser,  but  not.  having  the  exela- 
slve  agency,  had  Introduced  the  prop- 
erty first  to  the  eventual  buyer  who 
had  then  declined  to  negotiate  for 
It,  will  not  entitle  the  agent  to  any 
compensation  or  commission  on  a 
sale  being  later  effected  through 
another  agent  if  what  the  first  »fpt 
did  was  not  the  efllclenC  causa  ox  the 
sale,  and  the  fact  of  such  Intro- 
dnctlon  by  htm  was  not  notified  to 
his  prlnciital  until  after  the  sale  had 
been  effected  through  the  other 
agent.  AsUey  v.  Oamett,  (B.  20 
DomL.R  4KT,  29  WestLR  721,  T  West 
Wkly  638. 

[b]  BeMVTlBf  right  to  employ 
fluer  hraker. — ^An  owner  agreeing 
to  pay  a  commission  to  a  broker  for 
brlnstng  about  an  exchange  of  land, 
and  reserving  the  right  to  employ 
another  broker  who  effects  an  ex- 
change is  not  liable  to  the  first 
broker.  Horton  v.  Beall,  lift  Ark. 
:7X,  171  8W  894.  ' 

ae.    See  infra  1  101. 

40.  Colo. — liong  V.  Herr,  10  Colo. 
»0.  16  P  802. 

Ky. — James  H.  Button  Co.  v.  Ham- 
mon.  161  Ky.  498,  170  SW  1188. 

Mass. — ^Wheelook  v.  Olobe  Constr. 
Co.,  19S  Haas.  466,  81  NE  276 
(brokers  working  together,  sale  by 
one). 

N.  T. — Kmberson  t.  Dean,  40  Bow 
Pr  230.  Compare  Powell  t.  Ander- 
son. 16  Daly  219,  4  NTS  706  (holding 
that,  where  the  owner  of  property 
has  agreed  to  pay  a  broker  a  certain 
ooromTssion  if  he  effects  a  sale,  and 
one  half  of  that  commission  If  any 
other  broker  makes  a  sale,  naming 
the  lowest  price  at  which  he  will  sell, 
the  broker  is  not  entitled  to  a  com* 
mission  on  a  sale  made  through 
another  broker  for  a  less  amount). 

Pa. — Turner  v.  Baker,  226  Pa.  869, 
74  A  172;  Owens  v.  Wehrle,  14  Pa. 
Super.  636  (holding  that  a  contract 
with  a  broker  for  the  sale  of  real 
estate  which  provides  that  the  broker 
shall  receive  hts  compensation  If  the 
property  is  sold  by  any  person 
within  a  period  of  one  year  is  valid. 
In  the  absence  of  fraud,  and  that  the 
broker  may  recover  compensation, 
although  the  property  is  sold  by 
another). 

Tenn. — Hagan  v.  Nashville  Trust 
Co.,  124  Tenn.  93,  136  SW  993  (hold- 
ing that,  under  a  contract  allowing 
a  broker  a  fixed  commission  on  all 
■ales  of  land  within  five  years, 
whether  made  by  him  or  not,  on 
breach  by  the  ouer  party,  he  was 
properly  allowed  commission  on  all 


salee  made*  within  that  period,  al- 
though they  were  procured  by  the 
combined  efforts  of  nearly  all  the 
real  estate  brokers  in  the  city). 

Compare  Tlnsley  v.  Scott.  69  111. 
A.  362  (holding  that,  where,  under  an 
agreement  to  pay  a  broker  a  com- 
mission If  he  sold  land  or  if  it  was 
sold  to  a  customer  furnished  by  him 
by  any  other  agent  for  a  less  sum 
than  that  quoted  to  him,  a  customer 
was  furnished  who  refused  to  pay 
the  price  and  purchased  other  land 
instead,  and  three  months  afterward 
the  same  person  through  another 
a^nt  puriAased  the  land  In  question 
at  a  less  price  than  that  quoted  in 
the  agreement,  the  broker  was  not 
entitled  to  the  commission). 

41.  Colo. — Bailey  v.  Carlton,  43 
(Tolo.  4,  96  P  642. 

a». — Girardeau  v.  Gibson,  122  Ga. 
313,  60  SB  91. 

Hawaii. — Trent  Trust  Co.  v.  Mao- 
farlane,  21  Hawaii  435. 

III. — Singer,  etc.,  Stone  Co.  v. 
Hutchinson,  €1  111.  A.  308. 

Md.~Waiker  v.  Baldwin,  100  Hd. 
619,  68  A  26. 

Mo. — Sprague  v.  Soever,  186  Mo.  A. 
818,  170  SW  366  (after  expiration  of 
agency). 

N.  Y.— Holley  v.  Townsend,  2  Hilt. 
34. 

Okl. — Yarborough  v.  Richardson, 
38  Okl.  11,  131  P  680. 

Or.— BIy  V.  Wilde,  61  Or.  Ill,  122  P 

1122. 

Pa. — Paterson  Co.  v.  United  Gas 
Impr.  Co.,  239  Pa.  277,  86  A  862; 
Klfer  V.  Yoder,  198  Pa.  308.  47  A 
974. 

Que. — Browne  v.  Uaior  Ufg.  Co., 
24  Que.  K.  B.  270. 

See  also  supra  Si  63,  64. 

[a]  Where,  anev  eaUing  ths  at- 
tention of  Oie  presidant  ox  a  corpo- 
ratioa  owalaf  property  to  the  possi- 
bility of  arranging  an  exchange  of 
such  property  with  another  person, 
the  broker  never  Introduces  the 
parties  to  the  exchange,  never  sees 
defendant's  officers  thereafter,  and 
the  contract  Is  actually  made  there- 
after on  different  terms  and  after 
negotiations  through  another  broker, 
the  first  broker  u  not  entitled  to 
commissions.  Whewell  v.  Hclter- 
non  Realty,  etc..  Co.,  120  NTS  72. 

[b]  VMM  property  ia  eold,  aflev 
Um  expixatloa  of  the  tom  United  for 
the  procuring  of  a  purchaser,  by  a 
third  person  and  on  different  terms, 
the  original  broker  Is  not  entitled  to 
commissions.  Slotboom  v.  Simpson 
Lumber  Co.,  67  Or.  616,  13B  P  8S9, 
186  P  641,  AiiriCasl915C  389.  See 
generally  supra  |  92. 

48.  Colo. — Carper  v.  Sweet,  26 
Colo.  647.  59  P  46. 

111. — West  End  Dry  Goods  Store 
v.  Maun.  138  111.  A.  644. 

Ind. — Barney  v.  Yasoo  Delta  Land 
Co.,  179  Ind.  337.  101  NE  96;  Piatt  v, 
Johr,  9  Ind.  A.  68.  36  NE  294. 

Mass. — Leonard  v.  Eldrldge,  184 
Mass.  694.  «9  NE3  337. 

Mo. — Northrop  v.  Dlggs.  128  Mo. 
A.  217.  106  SW  1123;  Gamble  v. 
Grether,  108  Mo.  A.  340.  83  SW  306. 

Or. — Orlndstaff  v.  Merchants'  Inv„ 
etc.,  Co.,  61  Or.  310,  122  P  46. 

Pa. — Earp  v.  Cummins,  S4  Pa.  394, 
93  AmD  718. 

Tex. — Duval  v.  Moody,  24  Tex.  Civ. 
A.  627,  66  SW  269;  Montgomery  v. 
Blertng.  (Civ.  A.)  80  SW  608. 

43.  VrauaeUon  effected  by  pxiin 
otoali 

After    revocation   of   broker's  au- 
thority sea  supra  I  64. 


On  terms  different  from  those  men- 
tioned In  broker's  authorisation  see 
supra  B  89. 
Without  broker's  aid  see  supra  I  74. 

44.  Colo. — Howe  v.  Werner,  7  Colo. 
A.  630,  44  P  511. 

D.  C— Clark  v.  Morris,  80  App.  668. 
Ga. — Grcshara  v.  Connally,  114  Ga. 
906.  41  SE  42. 

Ida. — Church  v.  Dunham.  14  Ida. 
776,  96  P  208. 

111.—  Rigdon  V.  Move,  226  111.  382, 
80  NE  901  Crev  128  III.  A.  447]; 
Hutten  v.  Renner,  74  111.  A.  124:  Ellis 
V.  Dunsworth,  49  111.  A.  187. 

Iowa. — Gibson  v.  Hunt,  94  NW  277 
(so  holding,  although  the  agent  ex- 
pressed a  belief  that  the  prospective 
purchaser  had  given  up  the  deal,  and 
the  principal  afterward  carried  on 
Independent  negotiations  with  such 

{lurchaser,  where  he  did  so  to  escape 
he  payment  of  a  commlpslon). 

Ky. — Treacy  v.  Oilman,  161  Ky. 
618,  171  SW  163:  Houchland  v. 
Hodges,  6  Ky.  Op.  381  (holding  that 
a  real  estate  broker  is  entitled  to  a 
commissloti,  where  it  appears  that 
the  owner  did  not  in  good  faith  with- 
draw the  property  from  the  market, 
but  In  a  few  days  after  the  pre- 
tended withdrawal  sold  the  land  to 
persons  whom  the  agent  had  in  fact 
procured). 

Md.— Howard  v.  Street,  126  Ud. 
289,  93  A  923. 

Mass. — Maloon  v.  Barrett,  192 
MasB.  662.  78  NE  660. 

Mich.— Hubbard  v.  Leiter,  146 
Mich.  887.  108  NW  786. 

Mo. — Corum  v.  Arnold,  166  Mo.  A. 
647,  187  SW  622. 

N.  J.— Hedden  v.  Shepherd.  29  N.  J. 
L.  334  (holding  that  a  broker  who 
brings  the  parties  together,  draws 
the  writings,  and  receives  the  pur- 
chase money  is  entitled  to  his  oom- 
missions,  although  the  contract  of 
sale  Is  made  directly  between  the 
principal  and  his  purchaser), 

N.  Y. — Travis  v,  Bowron,  138  App. 
Dlv.  664,  128  NTS  290:  Wooley  V. 
Loew.  SO  Hun  294.  80  NTS  84  (hold- 
ing that  an  owner  of  land  who  em- 
ployed a  broker  to  sell  is  liable  for 
commissions,  where  a  sale  is  ulti- 
mately made  by  the  owner  to  a  cus- 
tomer produced  by  the  broker,  al- 
though the  sale  was  made  after  the 
negotiations  begun  by  the  broker  had 
been  terminated,  unless  the  owner 
terminated  them  In  good  faith);  Car- 
roll V.  Pettlt.  67  Hun  418,  22  NYS 
260;  Cninton  v.  Butler,  l  E.  D.  Smith 
160;  Esmond  v.  Kingsley,  3  NYS  696; 
Lynch  v.  McKenna,  58  HowPr  42. 
Pa. — Keys  v.  Johnson.  68  Pa.  42. 
Tenn. — Sylvester  v.  Johnson,  110 
Tenn.  392.  75  SW  923  (holding  that, 
while  an  agency  for  the  sale  of  a 
certain  lot  Is  terminated  by  the  sale 
of  the  property  to  one  with  whom 
the  agent  has  commenced  negotia- 
tions, this  does  not  defeat  the  bro- 
ker's right  to  a  commission). 

Utah. — Burt  v.  Stringfellow,  46 
Utah  207,  143  P  234. 

Wash. — Duncan  v.  Parker,  81  Wash. 
340.  142  F  657,  LRA1915A  804;  Dalke 
v.  Slvyer.  66- Wash.  462.  105  P  1031. 
27  LJtANS  196;  Von  Tobel  v.  Stet- 
son, etc..  Mill  Co.,  22  Wash. '683,  73 
P  788. 

Compare  Smith  v.  X.awrence.  98 
Me.  92,  56  A  466  (holding  that,  on 
the  issue  whether  an  owner  during 
the  continuance  of  an  option  given 
by  him  to  a  broker  on  certain  real 
estate  dissuaded  a  probable  customer 
of  the  option  holder  fr^D^  purchasing 
from  him,  evidence 
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by  a  broker  and  then  without  the  broker's  inter- 
vention sell  to  the  same  person  and  thus  defeat  the 
broker's  right  to  a  commission.*'  A  broker  is  en- 
titled to  a  commission  for  effecting  a  sale,  although 
he  takes  no  part  in  the  negotiations,  where  the  sale 
is  effected  as  the  result  of  bis  introducing  the  cus- 
tomer and  the  principal  or  of  his  putting  them  into 
communication ;  the  principal  cannot  defeat  the  right 
to  compensation  by  cloaii^  the  tiansaotion  directly 


with  the  customer  without  the  broke^^l  further 
aid.*"  If  the  principal  and  the  customer  foond  hj 
the  broker  agree  on  terms,  the  broker's  right  to  a 
commission  cannot  be  defeated  by  the  principal's 
conveying  the  property  to  a  third  person  for  the 
benefit  of  the  customer;*^  and  if  the  broker  finds  a 
customer  willing  to  buy  on  the  terms  prescribed  by 
the  owner,  the  latter  cannot  defeat  the  broker'i 
rig^t  to  a  commission  by  conveying  the  pnq>eH7 


and  the  customer  had  several  inter- 
views and  after  the  termination  of 
the  option  entered  into  a  contract  as 
to  the  land  does  not  prove  dissua- 
sion on  the  part  of  the  owner). 

Ca]  Wh*v  a  Hioker  oall»  thm  at- 
tMitlou  of  a  proneotlve  pnrohaser  to 
property  which  ne  has  Been  author- 
ized to  offer  for  sale  and  communi- 
cates that  fact  and  the  name  of  such 
purchaser  to  the  owner,  the  latter 
cannot  defeat  the  broker's  claim  to 
commissions  by  taking  up  and  com- 
nletins  the  negotiations  himself,  un- 
less by  so  doing  he  In  good  faith 
terminates  the  contract  Of  employ- 
ment. Travis  V.  BowFOn.  188  App. 
Div.  554,  123  NYS  290. 

45.  U.  S. — Cleveland-CIUts  Iron  Co. 
V.  Gamble.  201  Fed.  8S9.  119  CCA 
6S7. 

Ark. — Scott  V.  Patterson,  B3  Ark. 
49.  13  SW  419. 

111.— Day  V.  Porter,  161  III.  235,  43 
NS:  1073  [aff  60  111.  A.  886]. 

N.  J. — Someru  v.  Wescoat.  «6  N. 
J.  L.  651.  49  A  462. 

Tex. — Hancock  v.  Stacy,  (Civ.  A.) 
116  SW  177. 

B.  C— Lee  v.  O'Brien.  15  B.  C. 
826. 

46.  U.  S. — Cleveland-Cllffa  Iron  Co. 
V.  Gamble,  201  Fed.  329,  119  CCA 
567;  Colonial  Trust  Co.  v.  Pacific 
Packing,  etc..  Co.,  158  Fed.  277,  85 
CCA  539  [rev  142  Fed.  298]. 

Ala.— Hutto  v._  Stough,  167  Ala. 
566.  47  S  1031;  Bollana  v.  Howard, 
106  Ala.  Bii.  17  S  35. 

Ariz. — Leadville  Mln.  Co.  v.  Hemp- 
hill. 149  P  384. 

Ark. — Reich  v.  Workman,  110  Ark. 
HfS.  161  SW  180:  Hunton  v.  Marshall, 
76  Ark.  376.  88  SW  963. 

Cal.— Brlggs  v.  Hall.  24  Cal.  A. 
B88.  141  P  1087:  Jnsty  v.  E:rro,  16 
Cal.  A.  519,  117  P  576:  Hill  V.  McCoy, 
1  cal.  A.  1B9,  81  P  1016. 

D.  C. — Du  Perow  v.  Orootnes,  42 
App.  287;  Svons  t.  ^Inn.  40  App. 
567:  Sbinn  v,  ICvans.  37  App.  304; 
Secnrlst  v.  Atkinson,  31  App.  1. 
'  Ga. — Indiana  Fruit  Co.  v.  Sandlln, 
126  Ga.  222,  64  8E  6E;  Hardin  v. 
SUnael.  13  6a.  A.  22.  78  SB  681. 

Ida. — Wood  V.  Brodersont  12  Ida. 
190,  86  P  490. 

III.— Woolf  V.  Sullivan,  224  III.  509. 
79  NE  646:  Engleateln  v.  Barthol- 
omae.  188  III.  A.  662;  Hawkins  v. 
Taylor.  186  111.  A.  366;  Dickson  v. 
Owens,  134  111.  A.  661;  Finch  v.  Betz, 
134  111.  A.  471;  Finklestein  v.  Spurck. 
115  111.  A.  621;  Snyder  v.  Feai^r.  87 
111.  A..  275;  Keeler  v.  Grace,  27  IlL 
A.  427. 

Iowa- — Gilbert  v.  McCuUough,  146 
Iowa  333,  125  NW  173:  Hanna  v. 
Collins.  69  Iowa  51.  28  NW  431. 

Ky. — Jones  v.  Moore,  99  SW  286, 
30  KyL  603;  Tamplet  v.  Saffell,  IB 
KyL  94. 

Md.— Jones  v.  Adler,  84  Md.  440. 

Mich. — Davis-Fisher  Co.  v.  Hall, 
182  Mich.  574,  148  NW  713.  LRA 
1915A  1224;  Hubbard  v.  Lelter.  146 
Mich.  387.  108  NW  735. 

Miss. — Delta,  etc.,  Land  Co.  v. 
Wallace,  83  MIsa.  656.  36  S  263. 

Mo. — Tlmberman  v.  Craddock,  70 
Mo.  638;  Ross  v.  Major,  178  Mo.  A. 
431,  183  SW  880;  Sidebotham  v. 
Spengler.  154  Mo.  A.  11,  133  SW  101; 
Simmons  v.  Ometh,  140  Mo.  A.  269. 
1E4  SW  634;  StaehUn  v.  Kramer.  118 
Mo.  A.  329,  94  SW  785;  Bailee  v. 
McMurry,  113  Mo.  A.  253,  88  SW  157; 
Crone  v.  Mississippi  valley  Trust 
Co.,  85  Mo.  A.  601;  Baas  v.  Jacobs, 
63  Mo.  A.  393 ;  Jones  v.  Berry,  37 
Mo.  A.  125. 


Nebr. — Nicholas  t.  Jones,  23  Nebr. 
813,  37  NW  679;  Butler  v.  Kennard. 
23  Nebr.  357,  36  NW  679;  Potvln  T. 
Curran,  18  Nebr.  302,  14  NW  400. 

N.  Y. — Lloyd  v.  Matthews,  61  N. 
Y.  124;  Lord  v.  U.  S.  Transportation 
Co..  143  App.  Div.  437.  128  NYS  461 
(holding  that  a  broker  who  brings 
his  principal  and  a  customer  together 
is  entitled  to  a  commission,  If  the 
negotiations  are  then  takeik  out  of 
his  hands  and  conducted  by  the  prin- 
cipal, resulting  in  a  contract) ; 
Jungeblut  v.  Gindra,  134  App.  Dlv. 
291,  118  NYS  942;  Glllen  v.  Wise. 
14  Daly  480,  15  NTSt  367;  Hanford 
V.  Shapter.  4  Daly  243;  Ludlow  v. 
Carman,  2  Hilt.  107:  O'Toole  v. 
Tucker.  16  Mtsc.  486,  38  NYS  969  [aft 
17  Misc.  654.  40  NYS  695]. 

N.  C. — American  Trust  Co.  v. 
Goode,  167  N.  C.  838,  83  Sfi  660; 
American  Trust  Co.  V.  Goode,  184 
N.  C.  19.  80  SE  62. 

Okl. — Menten  v.  Richards.  153  F 
1177. 

Pa. — Fidelity  Ina,  etc.,  Co.'s  App., 

161  Pa.  177,  28  A  1079;  Warne  v. 
Johnston,  48  Pa.  Super.  98;  Peters  v. 
Holmes.  46  Pa.  Super.  278;  Gibson's 
Bst.,  3  Pa.  Dlst.  147,  14  Pa.  Co.  241. 

S.  c:)evetand  v.  Butler,  94  S.  C 
406,  78  SE  81. 

S.  D. — Scott  V.  Clark,  3  S.  D.  486, 
54  NW  538. 

Tenn. — Royster  v.  Mageveney.  9 
Lea  148;  Arrlngton  v.  Cary,  6  Baxt. 
609. 

Wash. — Norris  v.  Byrne,  38  Wash. 
592.  80  F  808. 

Wis. — Wells  v.  Andreas,  135  Wis. 
319,  115  NW  792;  Oliver  v.  Katz, 
131  Wis.  409.  Ill  NW  609;  Burden 
V.  Brlquelet,  125  Wis.  341,  104  NW 
83;  McKenzie  v.  Lego,  98  Wis,  364, 
74  NW  249. 

Alta. — Nichols  V,  Cummlng,  IS 
DomLR  234,  28  WestLR  810,  6  West 
Wkly  1325. 

B.  C— Lee  v.  O'Brien,  15  B.  C.  326. 

Man. — Boughton  v,  Hamilton  Prov- 
ident Soc.  10  Man.  683. 

Ont. — Rice  v.  Galbraith,  26  Ont  L. 
43.  2  DomLR  859,  3  OntWN  815,  21 
OntWR  671;  Singer  v.  Russell,  24 
Ont.  L.  444.  1  DomLR  646,.  8- OntWN 
688.  21  OntWR  24, 

Que,— Bousquet  v.  Mignault.  48 
Que.  Super.  5. 

[a]  The  broker  moat  show  tMnti- 
atiVeir  tliat  tlM  taursr  was  ladnoed 
(1)  to  apply  directly  to  the  own^ 
by  the  means  employed  by  the 
broker.  English  v.  William  George 
Realty  Co.,  ^5  Tex.  Civ.  A.  137,  117 
SW  996.  (2)  The  broker  must  show 
that  he  produced  a  purchaser  ready, 
able,  and  willing  to  buy  at  a  price 
which  would  entitle  him  to  the  com- 
mission.  Wallace  v.  Atkinson  «%1.} 

162  P  1094. 

[b]  wiMM  a  teokav  prodnoM  sev^ 
•ral  pcraoaa  willing  to  purchase  and 
a  sale  is  made  to  some  of  them, 
he  has  earned  his  commission.  An- 
derson V.  Crow,  (Tex.  Civ.  A.)  161 
SW  1080. 

[c]  Vroonrlaff  outomer  alrtady 
known  to  prtaoipaL — ^A  pt-lnclpal  who 
obtains  knowledge  from  his  broker 
that  an  intending  purchaser  pro- 
cured by  the  broker  is  a  person  of 
whom  he  has  learned  from  another 
source  as  beinR  a  possible  purchaser 
owes  to  the  broker  the  duty  of  either 
terminating  the  agency  or  notifying 
him  that  ne  intends  personally  to 
conduct  future  negotiations;  and  on 
his  failure  so  to  do,  the  broker  Is 
entitled  to  commissions,  although  the 
sale  is  completed  by  the  principal 


himself.  Carroll  v.  Pettit,  67  Hon 
418,  22  NYS  260. 

Td]    Vn>      r»te  conualSBton^ — 

Where  a  broker  procures  a  prospec* 
tlve  customer  and  the  principal  takes 
up  the  negotiations  which  result  in 
a  contract,  even  though  the  terms  u 
to  consideration  are  changed,  the 
broker  may  recover  hla  commission 
pro  rata.  Lord  v.  U.  S.  Traiwports- 
tlon  Co.,  143  App.  Dlv.  487,  128  NTS 
461. 

[e]  Areaay  miurt  exlat.— The  rul« 
that  a  sale  by  a  party  direct  leaves 
the  broker's  right  to  commissions 
intact,  where  he  has  furnished  the 

Fiurchaser  and  has  been  the  procur- 
ng  cause,  presupposes  a  relationship 
of  principal  and  agent,  and  hence, 
where  that  relation  does  not  exlsL 
the  rule  does  not  apply.  Pecos 
Valley  Immigration  Co.  v.  CeclL  15 
N.  M.  46,  99  P  696. 

[f  ]  A  wage  at  a  seaport  by  whlth 
the  seller  of  a  ship  Is  held  liable  to 
pay  a  commission  to  a  broker  whose 
services  he  has  accepted,  and  who 
has  Introduced  him  to  and  brought 
him  Into  negotiations  with  an  aitt- 
mate  buyer,  and  who  is  ready  to 
continue  his  services  until  a  sale 
Is  completed.  Is  a  reasonable  usage, 
independent  of  the  questions  whether 
sale  was  effected  finally  by  the  same 
or  by  another  broker,  and,  whether 
the  seller  is  aware  of  such  usage  or 
not.     Loud  V.  Hall,  106  Haas.  494. 

47.  Colo. — Williams  v..  Bishop,  11 
Colo.  A.  378.  58  P  239. 

111. — Gibbons  V.  Jurgensen.  190  III. 
A.  56;  Plfer  v.  Lewis.  183  111  A,  349. 

Ind. — Barnett  v.  OluUnff,  S  Ind.  A 
415.  29  NE  164.  927. 

Ky. — Treacy  v.  Oilman.  ISl  Rf- 
513,  171  SW  163. 

Mass. — Gormley  v.  Dangel,  214 
Mass.  5,  100  NE  1084. 

Minn.— Steldl  v.  MoClymonds,  90 
Minn.  205,  95  NW  906;  Burke  v. 
Cogswell.  39  Minn.  344,  40  NW  2S1. 

N.  Y. — Martin  v.  Pegan,  96  App- 
Dlv.  154,  88  NYS  472;  Minster  v. 
Benoliel,  32  Misc.  630.  66  NYS  491 

Srev  on  other  grounds  33  Misc.  5S(. 
7  NYS  1044]:  Konner  v.  Anderson. 
32  Misc.  611.  66  NYS  338;  McKntght 
V.  Thayer,  21  NYS  440  (holding  that 
the  broker's  right  to  commlaslons 
was  not  afrect«d  by  the  fact  that  the 
owner  supposed  the  purchaser  was 
buying  for  himself,  where  after 
learning  who  the  real  purchaser  was 
he  conveyed  to  him  when  he  might 
have  avoided  the  contract).  But  see 
Goldstein  v.  Walters.  16  Daly  397. 
7  NYS  756.  8  NYS  957  (holding  that 
a  real  estate  agent  who  falls  to 
Induce  a  customer  to  pay  the  price 
demanded  by  the  owner,  but  who 
predicts  that  he  will  ultimately  pay 
that  price,  la  not  entitled  to  commis- 
sions, where  the  owner  afterward 
sells  the  land  to  others  for  that  price 
without  knowledge  that  it  la  actually 
purchased  for  the  customer);  Ben- 
nett V.  Kidder,  6  Daly  612;  wisamr. 
Weber,  19  Uisc.  48^  48  KT8  10S> 
(in  the  last  two  oaaaa  It  was  held 
that  the  facts  did  not  show  a  pur- 
chase for  the  customer  in  another's 
name  to  avoid  payment  of  commis- 
sions). . 

[a]  Bsooverj  fraa  tUzd  patty.— 
Where  a  broker  has  called  the  at- 
tention of  a  party  to  the  purchase 
of  property,  and  such  party.  Intend- 
ing all  the  while  to  be  the  real  pur- 
chaser, ceases  relatloi^s  with  the 
broker  and  negotiates,  as  agent,  a 
sale  of  the  property  to  a  third  p;^ 
son  yiho  in  fact  la  acting  for  him. 


For  latsr  oaaaa,  daralopmsato  and  flbaaffoa  in  the  law  see  cumulative  Annotationa,  ^m<»^U^^^ 
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to  a  third  person  who  eonsammates  the  Bsle  under 
the  prmeipars  direction."  It  is  not  every  Bale  to 
a  eostomer  procured  by  the  broker  that  will  entitle 
him  to  a  eommiasion,  however;  he  must  be  the  pro- 
caring  cause  of  the  transaction."  Hence  if  a 
broker  fails  to  bring  a  customer  to  terms,  and  then 
abandons  the  negotiations,  or  they  are  broken  off, 
be  is  not  entitled  to  a  commission  where  a  sale  is 
subsequently  made  by  the  owner  to  the  customer 
throQgh  independent  negotiations;"**  and  the  fact 
that  a  broker  found  a  customer  to  whom  the  owner 
sold  after  the  employment  does  not  entitle  him  to  a 


the  broker  is  entitled  to  recover  from 
such  party  the  eommiasion  he  re- 
Mlvea.  Gonnley  v.  Dangel,  214  Mass. 
S.  100  1084. 

41.  Fov  V.  Byrnes,  K2  N.  Y.  Super. 
ISO.  See  also  Justy  v.  Brro,  16  Cat. 
A.  619,  117  P  676. 

[a]  mere  tit*  owiwr  axprMsly 
mtrv—  tit*  sifbt  of  Ijulspendent 
■ale  he  will  be  liable  to  the  broker 
for  the-  agreed  commission  on  the 
latter  submitting  an  offer  In  ac- 
cordance with  the  llstlns  terms  from 
a  purchaser  able  and  willing  to  carry 
It  out;  and  such  right  to  commission 
Is  not  displaced  by  the  owner's  offer 
previously  made  independently  of 
the  agent  for  the  sale  of  the  prop- 
erty to  a  company  subject  to'  ap- 
proval and  acceptance  by  the  com- 
pany's directors,  but  not  tn  fact  ac- 
cepted by  them  until  after  the  offer 
of  the  agent's  customer  had  been 
subinltte<t  where  the  owner  was  not 
legally  committed  or  bound  to  the 
company  at  the  time  when  the  agent 
submitted  his  customer's  offer,  and 
this,  although  the  owner  completes 
the  transaction  with  the  company 
and  not  with  the  agent's  customer. 
Domlna  v.  Gultlem&ud,  tMan.)  i 
DomLR  622.  23  WestLR  41.. 

49.  See   supra    I  95. 

50.  Cal. — Haines  v.  Wooster,  22 
Cal.  A.  197,  ISa  P  998. 

Colo,— Chaffee  v.  Wldman,  48  Colo^ 
31,  108  P  996.  139  AmSR  220  and  note: 
Wheeler  v.  Beers.  46  Colo.  647.  101 
F  168. 

p.  C. — Sechrlat  v.  Atkinson,  31  App. 

Ga. — Ware  v.  Myrlck.  140  Ga.  342. 
78 'SE  10E8;  Girardeau  v.  Gibson,  122 
Ga..  313,  60  SB  91;  Doonan  v.  Ives, 
73  Ga.  295. 

111. — West  End  Dry  Goods  Store 
V.  Maun.  133  111.  A.  644:  Llpe  v. 
Ludewick.  14  111.  A.  872. 

lowa. — Reeve  v.  Neas,  135  NW  575; 
Jones  V.  Buck,  120  Nw  112;  Moore 
V.  Cresap.  109  lowa  T49,  80  399. 

Kan. — Corse  v.  Kelly.  80  Kan.  115. 
101  P  1016. 

Ky. — Treacy  v.  Gllman,  161  Ky. 
B13.  171  SW  163. 

La.— L«wts  V.  Manson.  132  La.  S17, 
SI  S  835. 

Mass. — ^Worster  v.  Ston«,  217  Has.<9. 
523.  105  NB  383. 

Hich. — Heenan  v.  Harris,  167 
Mich.  187.  121  NW  741. 

Ulnn. — f<atrchlld  v.  Cuanlngham. 
84  Minn.  621,  SS  NW  IS. 

Miss. — Enochs  V.  Pazton,  87  Ml88. 
fiSO.  40  S  14. 

Mo. — Weldemeyer  v.  Woodrum,  168 
Mo.  A.  716.  154  SW  894:  Dillard  v. 
Field.  168  Mo.  A.  206.  168  SW  632. 

N.  T. — Cords  V.  Ruth,  115  App.  Dlv. 
568.  100  NTS  1043  [rev  118  App.  Dlv. 
901.  103  NTS  11211;  Meyer  v,  Straus, 
*I  App.  Dlv.  613,  58  NTS  904; 
Bousdier  v.  I^arklns,  84  Hun  288. 
32  NTS  106:  Hay  v.  Piatt.  ««  Hun 
W.  21  NTS  SSSfFaidman  v.  O'Brien. 
23  HIsc.  841,  61  NTS  309;  Harkus 
V.  Kenneally,  19  Wac.  617.  43  NTS 
1056.  See  also  Walton  v.  McMorrow, 
>9  App.  Dlv.  687,  67  NTS  691  (hold- 
ing tlutt  a  broker  ^nnot  recover  on 
ft  contract  that  he  should  have  com- 
missions for  effecting  an  exchange 
of  property  with  another,  where  he 
did  nothing  tinder  the  contract  and 
TOes  not  snow  that  he  was  excusfd 
from  rendering  services  under  his 
nnployment,  although  the  trade  was 
consummated  by  the  owner).  See 
itowever   Diamond   t.   Wheeler,  80 


App.  Dlv.  58.  80  NTS  416  (evidence 
held  sufficient  to  show  continuance  of 
employment  until  sale  was  com- 
pleted). 

Pa. — Barrow  v.  Newton,  48  Pa. 
Super.  382  (holding  that  the  Intro- 
duction of  the  property  to  the  notice 
of  the  purchaser  and  a  subsequent 
purchase  of  It  by  the  latter  Is  not 
sufficient  evidence  that  the  service 
rendered  by  the  broker  was  the  Im- 
mediate and  efficient  cause  of  the 
sale,  where  there  is  evidence  that 
plaintiff  had  entirely  discontinued  his 
efforts  to  sell  the  property  for  a 
considerable  period  of  time  after  he 
had  Introduced  it  to  the  purchaser, 
and  the  testimony  both  of  defendant 
and  the  purchaser  is  that  the  pur- 
chaser bought  the  property  directly 
from  defendant  without  the  Inter- 
vening agency  of  plaintiff). 

Tenn. — Nance  v.  Smyth,  118  Tenn. 
349,  99  SW  888. 

Tel.— Knox  T.  Plerc*.  <Clv.  A.)  146 
SW  703. 

Que. — Chadbum  v.  Pluxe,  20  Dom 
LR  741. 

[a]  A  mere  ttaoontiniuuioe  of  ne- 
gotlattoiu  for  a  short  time  Is  not  a 

'  sufficient  abandonment  within  this 
rule,  but  there  must  be  an  aban- 
donment of  all  Intentloa  of  oomplet- 
Ing  the  transaction.  Raaar  T.  Spar- 
ling, 176  111.  A.  349. 

■ale  after  abaadMUBMUt  or  mto- 
oaUoB  of  MnplorBMit  see  aupra  II 
63,  64.        •  - 

SI.  Basaford  v.  West,  124  Ho.  A. 
248,  101  SW  610;  Cushmaii  V.  Oorl, 
1  Hilt.  (N.  T.)  366. 

53.  Schwab  V.  Cauldwell  Ave.  Co., 
122  NTS  196  (holding  that  a  broker 
employed  to  raise  a  loan  securecr  .bv 
mortgage  cannot .  recover  for  -  his 
services,  where  he  abandons  nego- 
tiations, without  any  Inducement  on 
the  part  of  the  principal,  before  they 
were  consummated,  and  the  principal 
consummated  neKOtlatlons  directly 
with  the  lender  thereafter,  and  where 
he  is  not  the  procuring  cause  In  e£- 
fectlne  the  loan). 

53.  TT.  a.— Colonial  Trust  Co.  v. 
Pacific  Packing,  etc.,  Co.,  158  Fed. 
277,  86  CCA  539  [rev  142  Fed.  2981. 

Ala.— Handley  v.  Shaffer,  177  Ala. 
636,  648,  69  S  286  [clt  Cyc]. 

Cal— BrIggs  v.  Hall,  24  Cal.  A. 
686.  Ul  P  1067. 

D.  C. — Addison  v.  Blair,  42  App. 
331;  Slmms  v.  Booth,  42  App.  263; 
Sechrlst  v.  Atkinson,  31  App.  1 ; 
Bryan  v.  Abert.  3  App.  ISO. 

111. — Adams  V.  Decker,  34  111.  A.  17. 

Iowa. — Seevers  v.  Cleveland  Coal 
Co.,  158  lowa  574,  589,  138  NW  793. 
AnnCaslBlED  188  felt  Cyc]:  Gilbert 
V.  McCullough,  146  Iowa  333,  335, 
125  NW  173  Celt  Cycl;  Rounds  v. 
Alee,  116  Iowa  346,  89  NW  1098: 
Kelly  V.  Stone.  94  Iowa  816,  62  NW 
842.  But  see  Boyd  v.  Watson,  101 
Iowa  21.4,  70  NW  120  (where  the  con- 
tract was  to  procure  a  customer  who 
would  purchase;  and  where  the  court 
In  effect  said  that  to  entitle  the 
broker  to  recover  the  owner  must 
have  known  that  the  customer  who 

f'Urchased  was  the  broker's  cus- 
omer). 

Ud.— Slagle  V.  Russell.  114  Hd. 
418.  80  A  184. 

Mo. — Lane  v.  Cunningham,  171  Mo. 
A.  17,  163  SW  S2B:  Mlfian  v.  Porter. 
31  Mo.  A.  668;  Goffe  v.  Gibson,  IS 
Mo.  A.  1. 

Nebr. — Lewis  v.  McDonald,  88 
Nebr.   894,   ItO  NW  S07;   CnDg  T. 


eommiasion  where  he'founi^  the  easterner  before  he 
was  employed  to  sell"  the  property  and  the  n^tia- 
tions  were  conducted  without  his  aid.°^  These  mtei 
apply  mutatis  mutandis  to  loan  brokers."^ 

100]  (2)  Ignoran(!e  of  Broker's  Services. 
Where  a  broker  authorized  to  sell  land  is  the  pro- 
curing cause  of  a  sale  made  by  the  owner  without 
the  broker's  personal  intervention,  he  is  entitled 
to  a  commission,  although  the  owner  made  the  sale 
in  ignorance  of  the  broker's  having  found  the  pur- 
chaser or  having  induced  him  to  make  the  pur- 
chase," unless  the  bi'oker  has  had  an  opportunity 

Wead,  58  Nebr.  782.  79  NW  718: 
Hambleton  v.  Port,  58  Nebr.  282.  78 
NW  498:  Bu  11  er  v.  Kennard,  2  S 
Nebr.  357.  36  NW  579. 

N.  J. — McLaughlin  v.  CampbelL 
78  N.  J.  L.  541.  74  A  630  (holding 
that  recovery  of  commissions  by  a 
broker  is  not  dependent  on  knowlcdse 
of  his  principal  that  the  purchaser 
came  to  buy  In  consequence  of  Infor- 
mation obtained  through  the  broker). 

N.  T.— Lloyd  v.  Matthews.  61  N. 
T.  124;  Jungeblut  v.  GIndra.  184 
App.  Dlv.  291.  118  NTS  942;  Kalk- 
steln  V.  Jackson,  118  App.  Dlv.  1, 
116  NTS  802;  Kieman  v.  Bloom.  91 
App.  Dlv.  429.  86  NYS  899:  Metcalf 
V.  Gordon.  86  App.  Dlv.  868.  83  NTS 
808;  Btckart  v.  Hoffman,  19  NTS  472. 

Tex. — Graves  v.  Bains.  78  Tex.  92. 
14  SW  866;  McKlnney  v.  Thedford. 
(Civ.  A.)  166  SW  443:  Bound  v. 
Simklns,  (Civ.  A.)  161  SW  672;  Mc- 
Donald V.  Cablness,  (Civ.  A.)  9S  SW 


943  [aff  100  Tex.  616.  102  SW  721]; 
Ross  V.  Moskowlts.  (Cly.  A.)  95  SW 
86  [aff  100  Tex.  434.  100  SW  768]. 

Man. — Spenard  v.  Rutledge.  28 
Man.  47,  10  DomLR  682,  23  WestLR 
623  Tallowing  app  6  DomLR  649.  28 
WestLR  12]  (holding  that  the  right 
of  a  real  estate  agent  to  commis- 
sions for  procuring  a  customer  for 
his  principal  Is  not  dependent  on  the 
knowledge  of  the  principal  that  the 
agent  was  the  means  of  bringing 
the  parties  togeUier,  If  as  a  mattef 
of  net  the  Mgent  waa  the  efHclent 
cause  of  the  sale,  and  asserted  his 
rights  to  the  commissions  promptly). 
But  see  Hughes  v.  Houghton  Land 
Co..  18  Man.  686  (holding  that  the 
rule  is  that  If  the  principal  makes  a 
sale  in  Ignorance  of  the  fact  that 
the  purchaser  has  been  sent  by  the 
broker  he  Is  not  liable  for  commas" 
slon-  unless  there  are  circumstances 
f>attlne  him  on  Inquiry  as  to  who 
tfent  the  customer). 

Ont.— Rice  V.  Oalbralth,  S«  Ont. 
L.  48.  2  DomLR  859,  1  QntWN  815; 
21  OntWR  571. 

Compare  Mullen  v.  Bower,  22  Ind: 
A.  294,  63  NE  790  (holding  that, 
where  a  subagent  conceals  from  the 
principal  the  fact  that  he  is  acting 
for  the  agent,  the  latter  cannot  re-- 
cover  a  commission).  And  see  suprtf 
1  97. 

[a]  Dntr  to  aotUyv— (1)  Wh«re 
a  real  estate  agent  is  Instructed  bV 
the  principal  to  send  persons  inquir- 
ing' about  property  to  the  latter,  th^ 
agent  Is  not  required  to  notify  the 
principal  of  the  fact  that  he  has 
sent  persons  to  him.  In  order  to  rr- 
cover  commissions  on  a  sale  to  such 
persona.  Clifford  v.  Meyer,  6  Ind. 
A.  638.  88  NG  187,  84  NE  23.  (2) 
Where  a  broker  was  employed  to  sell 
land,  and  a  purchaser  procured  by 
him,  when  he  called  on  the  principal 
to  ascertain  his  best  terms.  Informed 
him  that  the  broker  had  shown  him 
the  land,  the  notice  was  sufficient  to 
bind  the  principal  to  pay  for  the  serv- 
ices rendered.  Reishus-Remer  Land 
Co.  V.  Benner.  91  Minn.  401,  98  NW 
186.  .(S>  Where  a  landowner  does 
not  reside  at  the  place  where  hla 
property  Is  located,  the  fact  that  a 
broker  who  claims  to  have  been  in- 
strumental in  effecting  a  sale  did 
not  notify  him  of  the  name  of  his 
prospective  purchaser  is  no  defense 
to  an  action  on  the  contract  which 
provided  for  a  commlsaion  If  the 
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to  inform  bis  prinoipal  of  his  efforts,  and  the  name 
of  the  purchaaer,  bnt  has  failed  to  so  inform  him." 

[4  101]  i.  ExdnsiTa  Acency."  As  a  general  role 
a  real  estate  broker  who  is  given  an  exdnsive  right 
to  sell  property  is  entitled  to  a  commission  on  any 
sale  thereof  made  by  the  principal  either  independ- 
ently or  through  the  efforts  of  another  broker  within 
the  time  ^>eeified  in  the  contract  of  employment, 
altfaongh  the  exelusive  agrat's  efforts  did  not  eon- 


tribnte  toward  the  Bale,"*  as  where  ttie  prsndpal 
himself  sells  the  property  vithont  the  broker's  aid.*' 
Where,  however,  the  broker  is  given  merely  an 
exelnsive  ageni^,  as  distingoished  from  an  exdnnve 
right  to  seU|  it  merely  precludes  the  principal  from 
employing  another  broker,'"  and  does  not  preclude 
him  from  making  a  sale  himself,  without  the 
broker's  aid,"  and  in  such  a  case-  he  will  not  be 
liable  to  the  broker  for  eommissifmB,'''  unless  there 


effecting  a  sale.  Reich  v.  Workman, 
110  Ark.  140.  161  SW  ISO. 

[bj     aviauiM  rattolmt  to 

show  that  defendant  at  the  time  he 
sold  hlB  land  knew  that  the  pur- 
cta&aer  bEid  been  sent  to  him  by 
plaintiff.  Hennlnger  v.  Burch,  90 
Hinn.  43,  96  NW  &7S;  I.emon  v.  De 
Wolf.  89  Minn.  466,  9S  NW  316. 

54.    Qllbert    V.    McCuIlouKh.  146 
Iowa  3S8,  335,  125  NW  173  [clt  Cyc 
Rounds  V.  Alee,  116  Iowa  346,  89  ' 
109S. 

[a]    "Spsolai  olmunstanosa  mtgft 

howevsr.  Impose  upon  the  broker  the 
duty  of  Informlnsr  his  principal  that 
a  person  with .  whom  the  latter  Is 
negotiating  is  a  customer  sent  by 
the  broker,  if  such  information  Is 
obviously  necessary  to  enable  his 
principal  to  protect  himself  acalnst 
deception,  imposition,  and  loss." 
HandlflV  V.  Shaffer,  177  Ala.  S>6.  662, 
69  3  286. 

SB.    See  also  Agency  B  443. 

58.  Ark. — NovakOTloh  v.  Union 
Trust  Cc  89  A«k.  412,  117  aW.246 
(and  regardless  of  any  attempted 
revocation  by  the  principal). 

Cal. — ^Jnsty  ▼.   Birro,   16  Cal.  A. 

619,  117  -ptn. 

Colo. — King  Powder  Co.  v.  Dillon, 
42  Colo.  816.  96  P  429:  Paulsen  v. 
Roarke,  2<  Colo.  A.  482,  146  P  711 
(holding  that,  where  a  broksr  Is 
given  a  deflnlte  time  In  which  to 
procure  a  purohoaer  he  has  an  ex- 
olnslve  ogenoy,  and  even  though  the 
owner  could  make  a  sale  himself, 
the  broker  la  entitled  to  his  oommls- 
slon  If  he  procures  a  purchaser 
within  the  stated  time,  although 
after  the  owner  has  sold  the  land 
through  another  broker,  especially 
where  the  owner  states  in  reply  to 
a  Question  that  the  broker  is  the 
only  agent  who  has  the  land  listed). 

Iowa. — Metcalf  v.  Kent,  104  Iowa 
487,  73  NW  1027.  Compare  Ingold 
V.  Symonds.  126  Iowa  82,  99  NW 
712  (holding  that  a  contract  giving 
a  broker  exclusive  authority  to  find 
a  purchaser  for  property  but  not 
negativing  the  rignt  of  the  princi- 
pal to  sell  the  property  himself  is 
not  violated  by  a  sale  by  the  prln* 

n  — Klrshner  v.  Brown,  78  Kan. 
531,  96  P  848. 

Ky. — James  H.  Button  Co.  v.  Ham- 
mon.  161  Ky.  498,  170  SW  1186; 
Murphy  v.  Sawyer,  162  Ky.  646,  162 
SW  991. 

Mass. — Ward    v.     Fletcher,  124 

Mass.  224. 

Mich.— Wright  v.  Beach.  82  Mich. 
461,  46  NW  673. 

Miss. — Sunflower  Bank  v.  Pitts,  66 
S  810. 

Mo. — Green  v.  CJole,  127  Mo.  687, 
20  SW  185:  Lipscomb  v.  Cole,  81  Mo. 
A.  68. 

N.  J. — ^Weeks  v.  Theodore  Smith, 
etc.,  Co.,  79  N.  J.  li.  888.  76  A  773. 

N.  Y.— Moses  v.  Blorllng.  31  N.  T. 
462;  Wyckolt  v.  Taylor,  13  Daly  664. 

S.  C— Ooldsmlth  V.  Coxe,  80  S.  C. 
241,  61  SB  666. 

Tenn. — Sylvester  v.  Johnson,  110 
T^n.  892,  76  SW  228. 

Tex. — McFarland  v.  luyneh,  (Ctv. 
A.)  169  SW  203. 

B.  C— Goddard  v.  ^Itott.  .16  B.  C. 
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[a]  In  Pemtsylvaiila  the  rule  Is 
stated  that  a  broker  ts  not  entitled 
to  commissions  on  a  sale,  notwith- 
standing he  Is  given  the  exclusive 
right  to  sell,  unless  it  ts  also  agreed 
that  he  shall  receive  a  commission, 
whether  the  sale  Is  effected  by  him, 
by  the  principal,  or  by  some  other 


Serson.  Turner  v.  Baker,  225  Pa. 
69,  362,  74  A  172  (where  the  court 
said:  "It  Is  true  in  some  of  our 
cases,  where  the  parties  had  executed 
a  contract  In  which  It  was  expressly 
covenanted  that  the  broker  should 
be  paid  a  stipulated  commission  In 
the  event  of  a  sale  within  the  time 
specified,  no  matter  whether  it  was 
effected  by  the  broker,  or  by  the 
principal,  or  by  any  other  person,  it 
was  held  that  the  commission  could 
be  recovered  when  the  sale  was  made 
and  that  it  was  immaterial  who  made 
it.  These  cases  announce  no  new  rule 
of  law:  They  are  simply  declara- 
tory of  a  fundamental  maxim  which 
Is  that  parties  are  bound  by  the 
terms  of  their  own  contract.  If  an 
owner  of  real  estate  chooses  to 
make  a  contract  with  a  broker  In 
which  it  Is  stipulated  that  the  bro- 
ker shall  have  the  exclusive  right 
to  sell  the  property  within  a  apecl- 
fled  time  and  that  he  shall  be  en- 
titled to  receive  a  certain  commis- 
sion If*  a  sale  be  made  within  the 
time  designated,  no  matter '  who 
makes  it,  he  Is  bound  by  its  terms 
and  cannot  be  relieved  from  a  bad 
bargain  because  his  agreement  may 
have  been  foolish  or  Improvident. 
Our  cases  have  gone  thus  far  and 
no  farther"). 

[b]  Batoppel^Where  a  principal 
gives  a  broxer  an  option  to  effect 
the  sale  of  coal  properties.  If  sold 
within  a  certain  time,  on  a  stipulated 
commiBsloru  and  agrees  to  assist  the 
broker  In  the  aale  thereof,  the  prin- 
cipal will  not  be  heard  to  say  that 
a  sale  to  one  with  whom  the  broker 
was  negotiating,  made  durtng  the 
continuance  of  the  option,  was  the 
result  of  the  jprbiclpai's  Independent 
Welia   V.   Hocktng  Valley 


efforts. 
Coal  Co., 
1076. 
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Where  a  broker  ts  glv^  an  ezeiu- 
slve  agency  for  a  speclfled  time  to 
procure  a  purchaser  of  real  estate 
for  a  specified  sum  for  the  usual 
commission,  and  the  owner  before 
the  expiration  of  such  time  sells  the 
nroperty  for  a  less  price  to  one  not 
discovered  by  the  broker  who  Is 
not  negotiating  with  anyone  who 
would  buy  either  at  the  stipulated 
price  or  at  the  price  obtained  by 
the  owner,  the  broker  cannot  recover 
the  contract  price  under  the  rule 
that  a  party  wrongfully  discharged 
from  his  employment  may  treat  the 
contract  as  performed  and  recover 
the  contract  price  as  the  absolute 
measure  of  damages,  but  he  must 
treat  the  contract  as  rescinded  and 
on  a  quantum  meruit  recover  the 
value  of  his  services  and  the  amount 
of  his  expenses,  or  sue  on  a  breach 
of  the  contract  and  recover  the 
actual  damages  sustained.  Norman 
V.  Vandenberg,  1G7  Mo.  A.  488.  188 
SW  47.  (2)  The  broker  is  not  en- 
titled to  recover  the  full  compensa- 
tion, but  only  the  loss  of  profits  on 
such  sales  as  he  could  have  made 
except  for  the  breach.  SwarU  v. 
Park,  (Tex.  Civ.  A.)  159  SW  838, 
341  [ctt  Cycl. 

S7.  Cal.— Gregory  v.  Bonney,  125 
C^l.  689.  67  P  1038. 

Ky. — Brown  v.  Lapp,  77  SW  194,  26 
KvL  1124. 

Mo. — ^Wanstrath  Real  Est  Co.  v. 
Wens,  186  Mo.  A.  162,  170  SW  846 
(holding  that  real  estate  owners  who 
contracted  to  give  a  broker  an  ex- 
clusive agency  for  the  aale  of  the 
property  and  to  pay  it  a  commis- 
sion on  a  sale  made  by  the  owners 


are  liable  for  the  commission  on  a 
sale  made  by  them  within  the  life  of 
the  contract  but  after  the  broker's 
agency  bad  been  revoked) ;  Mercan- 
tile  Trust  Co.  v.  Johnson,  177  Mo. 
A.  608.  160  SW  686;  Lipscomb  v. 
Cole.  81  Mo.  A.  63. 

N.  Y.— Levy  v.  Rothe,  17  Misc.  402. 
39  NYS  1067;  Schults  v.  Grlffln.  5 
Misc.  499,  26  NYS  713  (both  hold- 
ing that,  where  a  broker  Is  given 
the  exclusive  right  to  sell  property 
within  a  certain  time,  he  Is  entitled 
to  his  commissions  if  he  finds  a 
purchaser  within  that  time  who  la 
ready  and  wlUlne  to  accwt  the 
terms,  although  the  owner  has  al- 
ready sold  Uie  property). 

Tex. — Harrell  v.  Zlmplaman,  6S 
Tex.  292,  17  SW  478;  Strlngfellow  v. 
Powers,  4  Tex.  Ctv.  A.  199,  22  SW 
312.  Compare  Johnson  v.  Buchanan. 
64  Tex.  Civ.  A_  228,  116  SW  876 
(holding  that  an  owner  may  himself 
sell  the  property  at  any  time,  and 
thereby  terminate  the  Agency  of  a 
broker  riven  exclusive  right  to  sell 
on  spe^fied  terms,  without  Incur- 
ring any  Itlibillty  to  the  broker). 

Wash. — Hunter  v.  Wenatchee  Land 
Co.,  60  Wash.  428,  97  P  494. 

■ale  by  pclae^al  after  zereoatlOB 
of  acsBoy  see  supra  !  64. 

Sims  wltUB  wUflh  affenoy  rnvat 
be  serfonned  see  supra  9  98. 

58.  Dole  V.  Sherwood,  41  Minn. 
686,  48  NW  669,  16  AmSR  721,  6 
LRA  720. 

St.  Ingpld  V.  Symonds,  126  Iowa 
82.  99  NW  718:  Davis  vrVan  Tassel. 
107  NYS  910;  Clark  v.  Asbury,  (Tex. 
Civ.  A.ri84  SW  286. 

[a]  Vndev  tUa  rale  the  owner  has 
the  right,  acting  In  good  ftilth  and 
without  knowledge  that  the  person 
to  whom  he  sells  was  induced 'to 
buy  the  property  by  the  efforts  of 
the  affent,  to  make  the  aale  not- 
withstanding the  fact  that  he  has 
clothed  his  agent  with  an  exclusive 
agency.  Smith  v.  Prelss.  117  Minn, 
m,  126  NW  7,  AnnCasl912D  S20 
and  note;  Quist  v.  (Joodfellow.  99 
Mina  609,  612.  110  NW  65,  8  LRANS 
163  and  note,  9  AnnCas  431  and  noie 
[cit  Cyc];  Mott  v.  Ferguson,  92  Minn. 
201,  99  NW  804;  Barrs  v.  Hyland.  «5 
Minn.  160,  67  NW  1148;  Dole  v.  Sher- 
wood, 41  Ulnn.  636.  43  NW  669.  16 
AmSR  731.  6  LRA  720. 

eo.  Golden  CFate  Packing  Co.  v. 
Farmers'  Union,  66  (3al.  606;  Gilbert 
v.  HcCullought  146  Iowa  338.  125  NW 
173:  Ingold  v.  Symonds.  126  lows 
82,  99  NW  718;  Bomar  v.  Mum.  (Tex. 
Ctv.  A.)  168  SW  1186:  Clark  v.  As- 
bury. (Tex.  Ctv.  A.)  124  SW  286. 
See  also  supra  I  74. 
.  [a]  «<A  dlstdnotloii  is  mftde  la 
some  oases  (1)  between  exclusive 
power  to  sell  and  exclusive  agency 
to  procure  a  sale  or  find  a  purchaaer; 
In  others  between  an  exclusive 
agency  and  an  agency  for  a  par- 
ticular time,  where,  within  It,  the 
agent,  proceeding  In  good  f  tilth, 
finds  a  purchaser;  between  a  sale, 
as  In  this  case,  without  any  Inter- 
ference on  the  part  of  the  agent, 
and  a  sale  to  a  person  to  whose 
attention  the  property  Is  brought  by 
the  agent.  Here  there  was  the  ordi- 
nary exclusive  agency  to  find  a  pur- 
chaser, and  after  long  delay,  the 
owner  made  a  sale  without  the 
agent  being  connected  with  It  In 
any  way.  In  such  circumstances  the 
agent  Is  not  entitled  to  commis* 
slon."  Greene  v.  American  Malting 
Co.,  162  Wis.  216,  222,  140  NW  1120. 
(2)  "An  exelumye  agency  to  sell 
property  is  not  jrr'..4(uUvv«at.  to  a 


For  later  oasea,  derslopmenta  and  okaafea  In  the  law  see  cumulative  Annotations, 
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is  a  speeial  eontraet  giving  a  r^ht  to  conunisBioiui 
legardleflB  of  who  makes  tiie  sale,*^  or  nnless  he 
sells  throng  another  broker."^  It  has  been  held 
that  a  broker  to  whom  is  given  the  ezclnsiye  right 
to  sell  eannot  recover  his  commissioDS  when  the 
ovner  sella  the  land,-  nnless  he  has  produced  a  par- 
ehaaer  ready  and  willing  to  buy  on  the  terms  speei- 
fled  in  his  contract  of  emplo^ent." 

BzcIuBiTeness  of  agency.  A  contract  of  employ- 
ment  does  not  give  the  broker  an  exclusive  a^^ency, 
or  an  exelnaive  ri^t  to  n^tiate  the  partjcnlar 


transaction,  unless  it  is  so  specified,  «ther  a- 
pressly  or  by  implication." 

[%  102}  J.  Effect  of  Tailore  or  Befnsal  of  Prin- 
cipal or  Onstoner  To  Oonsnmmate  Transaction — 
(1)  railnie  or  Refusal  of  Principal— (a)  General 
Bides.  As  a  general  rule,  where  a  broker  finds  a 
customer  able  and  willing  to  enter  into  a  transac- 
tion on  the  terms  proposed  by  the  principal,  he  can- 
not, unless  there  is  a  special  contract  to  the  con- 
trary,'' be  deprived  of  his  n^t  to  his  commissions 
by  reason  of  the  transaction  failing  on  account 


Srut  of  the  'exclusive  right  to  sell;' 
and  where  the  owner  grants  an  ex- 
clusive uency  only,  he  retains  the 
rlrht  in  nimaelf  to  sell,  without  be- 
inr  liable  to  the  acent  for  a  com- 
mfsslon."  Smith  v.  Preiss,  117  Hlnn. 
392,  398,  13«  NW  7,  AnnCaslSlSD 
820  and  note. 

[b]  A  eontraot  tiring  a  broker 
tlw  solo  agenor  for  six  months  for 
the  Bale  of  realty,  and  provldintr  that 
"s.t  such  time  as  a  sate  shall  ba 
effected"  a  commleslon  shall  be  paid 
him,  does  not  entitle  the  broker  to 
a  commission  on  a  sale  by  the  owner 
within  the  six  months  without  the 
assistance  of  the  broker.  Davis  v. 
Van  Tassel.  107  NTS  910. 

61.  Klrehner  v.  Brown,  78  Kan. 
831,  96  P  848,    See  also  supra  )  74. 

[a]  A  eontraot  by  nte  owner 
fTaxttaf  to  a  tUrA  person  the  right 
to  sell  and  to,  retain  all  the  proceeds 
over  a  certain  price  Is  not  a  sale  In 
such  a  sense  as  to  entitle  the  original 
agent  to  the  specified  commission. 
KIrsbner  v.  Brown.  78  Kan.  til,  96 
P  848. 

St.  Hoses  V.  Blerllng,  81  N.  Y. 
462. 

68.  Wiggins  V.  Wilson,  BB  Fla. 
S46,  45  S  foil  (holding  that  a  broker 
to  whom  Is  given  the  exclusive  right 
to  sell  cannot  recover  commissions 
where  the  owner  effects  ths  sale,  un- 
ices he  had  nroduced  a  pundiaser 
ready,  able,  and  willing  to  buy  at 
the  terms  speoilled):  Eumonton  Se- 
eorities  v.  Lepage,  (Alia.)  14  DomLR 
66,  86  WflstUt  682.  To  same  effect 
Allard  v.  Heunler,  (Que.)  14  DomLR 
399.    See  also  supra  i  74. 

.[aj  Broktr  fladlng  porohaser 
wnun  ttm*. — Where  a  landowner 
grants  to  a  broker  the  '  exclusive 
right  to  sell,  on  selling  the  land 
himself  within  the  time  granted,  the 
owner  becomes  liable  for  commis- 
sions to  the  broker  who  subsequently 
and  within  such  time  finds  a  pur- 
chaser. Hardwlck  v.  Marsh,  96  Ark. 
28,  130  SW  624;  Moses  v.  Blerllng,  81 
N.  T.  462;  Schults  V.  Oriffln,  B  Ulsc. 
499,  26  NTS  718. 

64.  Ala.— Smith  V.  Sharps,  162 
Ala.  433,  60  S  381,  ISft  AmSR  52: 
Cook  V.  Forst,  116  Ala.  895,  28  S  540. 

Iowa. — White  V.  Benton,  121  Iowa 
1G4.  96  NW  876;  Metcalf  v.  Kent,  104 
Iowa  487,  73  NW  1087  (holding  that 
a  contract  for  the  sal*  of  land,  giv- 
ing the  agent  "exclusive  rif^t  to 
sell**  the  farm  described,  on  certain 
ttrms,  and  agreeing  to  a  commission 
*in  case  the  above-described  prop- 
erty is  sold  during  the  pendency  of 
tbis  contract,  or  to  person  whom  sec- 
ond party  finds"  or  secures  as  a  cus- 
tomer '^fter  the  expiration  of  this 
oontraet,  or  If  second  party  secures 
a  purchaser  who  will  purchase  It  on 
the  above-mentioned  terms,"  which 
Is  Indorsed,  "Good  until  December  1, 
tS9S,"  Is  a  contract  for  an  exclusive 
right  to  sell,  which  gives  a  right  to 
a  commission  on  any  sale  made 
within  the  time). 

La. — Brennan  Ansley,  8  La.  A. 
(Orleans)  304: 

Haas. — Kimball  v.  Hayes,  199 
Mass.  616,  86  NE  875  (not  an  exclu- 
sive right  to  place  a  loan). 

Mich. — Axe  v.  Tolbert,  179  Mich. 
55«,  146  NW  418  (holding  that  a  con- 
tract In  the  form  of  an  option  to 
purchase  land  at  a  specified  price 
within  a  certain  time,  the  purpose 
Ming  merely  to  create  an  exclusive 


agency  to  sell  the  land,  under  which 
contract  the  owners  agreed  to  pay 
one  half  of  the  brokers*  commission 
If  the  owners  should  make  a  sale,  is 
enforceable  as  a  brokerage  eontraot, 
where  based  on  a  sufflolent  con- 
slderatlon). 

N.  Y. — Farkhurst  v.  Tryon,  134 
App.  Div.  843,  119  NTS  184  (holding 
that,  where  the  owner  of  property 
contracted  with  a  broker  to  attempt 
to  sell  such  property,  and  that.  In 
case  of  a  sale  within  one  year,  he 
would  pay  a  commission,  the  sale 
referred  to  was  one  made  by  the 
broker  or  brought  about  by  him,  he 
having  found  a  purchaser  and  having 
brought  the  owner  and  the  purchaser 
together,  and  did  not  give  the  broker 
the  exclusive  right  of  sale). 

Okl. — Head-Berry  Co.  v.  Bannister, 
163  P  669  (holding  that  a  real  estate 
broker  has  neither  an  exclusive  right 
nor  an  agency  to  sell,  even  though 
he  Is  employed  for  a  definite  turm, 
unless  he  Is  granted  one  or  the  other 
In  unequivocal  terms). 

8.  D.— Kidman  v.  Howard,  18  8.  D. 
161,  99  NW  1104  (holding  that  the 
words,  "I  will  myself  help  to  find  a 
buyer  and  sell  same  to  the  first  per- 
son offering  m*  the  above  price."  do 
not  give  to  the  agent  an  ezolustve 
power  of  sale  and  prevent  the  owner 
from  making  a  sale). 

Va. — Hennlngs  v.  Parsons.  108  Va. 
1,  61  SB  866,  16  AnnCas  766  (holding 
that  a  contract,  authorising  a  real 
ostate  agent  to  sell  certain  property, 
and  agreeing  to  pay  him  a  specified 
commission.  If  he  sells  or  aids  the 
owner  In  selling,  and  providing  that 
the  contract  shall  "continue  in  force 
until  ten  days'  notice  Is  given  In 
Writing  withdrawing  the  same  from 
market,"  does  not  give  the  agent  the 
exclusive  agency  for  the  sale  of  the 
property,  so  as  to  entitle  him  to 
commission  on  producing  a  purchaser 
after  the  property  has  been  sold 
through  another  agent  before  the 
prescribed  notice  has  been  given). 

Wash. — Hammond  v.  Mau,  69  Wash. 
204,  124  P  877.  40  LRANS  1142  and 
note  (holding  that  an  offer  of  a  cer- 
tain sum  to  a  broker  If  he  would  sell 
property  within  ninety  days  was  not 
an  exclusive  contract,  so  that,  on 
the  sale  of  the  property  by  defendant 
himself,  within  the  time,  and  his  re- 
fusal to  convey  to  a  purchaser  ob- 
tained by  the  broker,  he  was  not 
liable  for  commissions). 

Wis. — Sixta  V.  Ontonagon  Valley 
Land  Co^  167  Wis.  293,  147  NW  1043. 

[a]  That  the  prlnolTal  has  not 
listed  laud  for  sal*  with  any  other 
agent  when  he  authorizes  a  certain 
agent  to  sell  It  will  not  alone  con- 
stitute an  exclusive  agency  In  such 
agent.  Talbot  v.  Mattox.  etc.  Realty 
Co.,  26  Okl.  298,  109  P  128. 

[hi  Where  th*  broker  knows  that 
th*  owner  is  alao  negotlatljir  for  the 
sale  of  the  property,  he  clearly  has 
no  exclusive  agency  for  Its  sale. 
Bryant  v.  Palmer,  171  111.  A.  215. 

£c]  KatnaUty. — ^Where  the  broker 
has  accepted  as  binding,  and  has 
acted  on,  such  an  agreement.  It  Is 
not  void  for  lack  of  mutuality  be- 
cause signed  only  by  the  owner. 
Attix  V.  Pelan,  5  Iowa  336.  But  see 
Stensgaard  v.  Smith,  43  Minn.  11,  44 
NW  669.  19  AmSR  205  (where  a  uni- 
lateral Instrument  was  construed  as 
not  a  contract,  but  as  a  mere  revoca- 
ble authority  no  agreement  to  act  as 


agent  being  shown). 

[d]  OonsidaratfaUL^d)  The  time, 
labor,  and  expenditures  or  the  broker 
In  endeavoring  to  sell  are  a  sufficient 
consideration  for  a  promise  to  give 
him  the  exclusive  right  to  sell  for  a 
specified  time.  Attlx  v.  Pelan,  6 
Iowa  836.  (2)  Services  performed 
and  expenses  incurred  by  brokers  In 
an  honest  effort  to  find  a  purchaser, 
continued  until  notified  of  the  sale 
of  the  property,  are  a  sufficient  con- 
sideration for  a  special  contract,  giv- 
ing the  brokers  the  exclusive  right 
of  sale  for  a  certain  time  and  agree- 
ing to  pay  thera  one  half  of  the  com- 
mission should  the-  owners  make  a 
sale.  Axe  v.  Tolbert,  179  Mich.  566, 
146  NW  418.  (8)  To  show  that  the 
exclusive  agency  was  not  without 
consideration,  evidence  that  the 
broker  undertook  in  good  faith  to 
perform  necessary  duties  Is  admis- 
sible. McFarland  v.  Lynch,  (Tex. 
Civ.  A.)  159  SW  303. 

es.  Holton  v.  Job  Iron,  etc,  Co_ 
204  Fed.  947,  123  CCA  269  (holdlM 
that  a  broker,  having  agreed  to  put 
through  a  change  of  defendant's  loca- 
tion In  consideration  of  a  bonus, 
was  required  to  carry  the  transaction 
to  a  suoeeasful  termination  as  a  con- 
dition precedent  to  a  right  to  com- 
mission; and  that,  the  transaction 
having  been*  abandoned  before  the 
execution  of  a  contract  because  of 
defendant's  inability  to  comply  with 
the  terms  required  the  broker  could 
not  recover);  Lylo  v.  University 
Land,  etc.,  Co..  (Tex.  Civ,  A.)  30  SW 
723  (holding  that,  where  a  broker  Is 
by  agreement  to  receive  commissions 
for  procuring  a  purchaser  only  on 
condition  that  the  sale  Is  made  to  a 
certain  purchaser,  he  cannot  recover 
If  the  sale  to  such  purchaser  Is  not 
consummated  owing  to  the  fault  of 
either  of  the  parties). 

ta]  OomniSBioB  to  be  paid  hr 
eustomsr. — ^Although  the  contract  of 
employment  provides  that  the  com- 
mission shall  be  paid  by  the  cus- 
tomer, yet  the  principal  Is  liable 
therefor  if  he  refuses  to  complete 
the  transaction.  Cavender  v.  wad- 
dlngham,  2  Mo.  A.  6BS. 

[b]  Ooatraet  for  oonmlsslaB  te 
b*  paid  oat  of  prlo*  oMalaed  hy 
priB04Xtlv(l>  If  the  contract  of  em- 
ployment provides  that  the  commis- 
sion Is  to  be  paid  out  of  the  price 
received  by  the  principal,  the  broker 
Is  not  entitled  to  compensation  un- 
less the  transaction  Is  consummated 
(LIndley  v.  Fay,  119  Cal.  239,  61  P 
333;  Power  v.  Kane,  6  Wis.  266. 
Contra  Stauffer  v.  LInenthal,  29  Ind. 
A.  806,  64  NB  643),  (2)  In  the  absence 
of  a  waiver  by  the  principal  of  the 
customer's  default  (Bishop  v.  Averlll, 
17  Wash.  209,  49  P  237.  50  P  1024). 
(3)  Where  a  broker's  contract  of  em- 
ployment provides  that  he  shall  re- 
ceive commissions  only  out  of  pay- 
ments made  by  purchasers  of  land 
that  It  Is  employed  to  sell,  and  such 
payments  are  not  made  because  de- 
fendant falls  to  furnish  water  on  the 
land  for  Irrigation  as  It  has  agreed 
to  do.  and  not  because  the  purchasers 
are  unable  to  pay,  defendant  Is  liable 
for  the  co^nmlsnons  as  though  pay- 
ments had  been  made.  Pederson  v. 
North  Takima,  etc..  Irr.  Co.,  62  Wash. 
636,  116  P  279. 

tc]    Ooatraot  to  negotiate  traaa- 
aotlon  snbjsot  to  prlnot^'a  i 
— (1)  Where  the/wma 
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of  some  fault,  of  the  principal,""  snch  as  by  the 
principal  refusing  to  complete  the  transaction,*" 

Eloyment  a  brokei'  employed  to  sell 
ind  waa  to  prooure  a  contract  of 
sale  subject  to-  the  approval  of  the 
principal,  the  broker  fs  not  entitled 
to  a  commlBslo^  on  finding  a  pur- 
chaser, if  the  principal  refuses  to 
carry  out  the  transaction.  Goln  v. 
Hess.  102  Iowa  140.  71  NW  218.  (2) 
Contract  to  procure  customer  on 
terms  satisfactory  to  principal  see 
supra  9  86.  (3)  Reservation  of  right 
to  reject  customer  see  supra  S  87. 

[d]  Although  a  broker,  for  a  goiM 
ooBilderaUon,  agrees  that  be  shall 
not  reoslTs  a  oommlssion  until  title 
passes,  ha  is  entitled  to  one,  although 
title  does  not  pass,  where  the  fault 
Is  the  principal  s,  or  where  the  trans- 
action fails  because  he  changes  his 
mind  or  Interposes  additional  terms. 
8wes  V.  Neumann,  67  Misc.  605,  123 
NTS  776.  . 

OontzMt  to  par  oomTnlsslon  when 
propsrtr  la  otmregrsd  see  supra  S  86. 

ajght  to  oomnuBslini  nndsr  agxso- 
ment  for  aalo  at  nst  prleo  see  supra 
9  79. 

66.  U.  S.— mtson  T.  MlUlken,  209 
U.  S.  237,  28  set  489,  S2  U  ed.  768 
[aff  27  App.  (D.  C.)  BOO]  (Inaccurate 
representations  by  owner). 

Ala.— Handley  v.  Shaffer,  177  Ala. 
636,  59  a  286;  Richardson  v.  Olanthe 
Milling,  etc.,  Co.,  167  Ala.  411,  52  S 
869,  140  AmSR  46. 

Ark. — Lewis      Brlggs,  81  Ark.  96. 
98  SW  683. 

Cal. — Realty  Bonds,  etc.,  Co.  v. 
Point  Richmond  Canal,  etc..  Co.,  171 
Cal.  288,  162  P  433;  Alderson  v.  Hous- 
ton, 164  Ca!.  1.  96  P  884;  Phelps  V. 
Pruseh,  83  Cal.  626,  28  P  1111. 

Colo. — Perkins  v.  Russell.  B«  Colo. 
120.  m  P  907. 

J>.  C. — Dotson  V.  Mllllken.  27  App. 
BOO  taCt  209  U.  S.  237,  28  SCt  489,  62 
Ij.  ed.  768]  (holding  that,  after  a 
brpker  employed  to  sell  land  has 
procured  an  otTer  of  purchase,  made 
In.  good  niith,  which  offer  Is  accept- 


«  where  he  refates  to  eomplete  -a  aale,*  pnr- 


JaJljIe  to  his  principal,  his  right  to  his 
liommfsston  cannot  be  defeated  by 

S'  ubseQueijt  futile  efforts  on  the  part 
f  the  principal  to  make  good  a  rep- 
resentation of  fact  that  Is  an  essen- 
tial condition  of  the  sale). 

Ida. — Church  v.  Dunham,  14  Ida. 
776,  96  P  203. 

,  Iowa. — Beamer  v.  Stuber,  164  towa 
^09,  145  NW  936;  Snyder  v,  Fldler. 
Its  Iowa  378.  101  NW  130. 

La. — Roberts  V.  Thomas,  8  La.  A. 
(Orleans)  210. 

Md. — Carrlngton  v.  Graves,  121  Md. 
S67,  89  A  237. 

Mo. — Purdy  v.  Wilson,  130  Mo.  A. 
160,  108  SW  1124;  Sallee  v.  McMurry. 
113  Mo.  A.  263,  88  SW  157. 

N.  T.— Schweid  v.  Storandt,  167 
App.  Dlv.  866.  148  NTS  161;  Swee  v. 
Neumann,  67  Misc.  605,  123  NTS  776; 
Hess  V.  Inveators',  etc..  Realty  Co.. 
67  Misc.  390,  123  NTS  243  (holding 
that,  where  a  broker  was  employed 
to  procure  a  purchaser  of  a  single 
plot  of  ground,  and  he  procured  a 
purchaser  who  contracted  to  pur- 
chase the  premises  designated  as 
parcels  A  and  B.  subject  to  the  right 
to  reject  the  title,  provided  the  two 

Earcels  were  not  contiguous,  the 
roker  was  entitled  to  his  com- 
mission, although  the  owner  could 
not  convey  the  two  parcels  as  one 
plot) :  Goodman  v.  Hess,  66  HIso.  482, 
107  NTS  112  (on  account  of  mis- 
representation by  the  owner). 

Tex. — Levy  v.  Duncan  Realty  Co., 
(Civ.  A.)  178  SW  984;  McLane  v. 
Petty,  (Civ.  A.)  169  SW  891;  Fawver 
v.  Pullinglm,  (Civ.  A.)  149  SW  746; 
Lewis  V.  Mansfield  Grain,  etc.,  Co., 
(Civ.  A.)  121  SW  585  (failure  to  have 
deed  recorded) ;  Gillespie  v.  Dick. 
(Civ.  A.)  Ill  SW  664. 

Va. — Caldwell  v.  Tannehlll.  117  Va. 
11,  84  SE  6;  Vaughan  v.  Pleasonton, 
112  Va.  608,  71  SE  529. 

Wash.— Smith  v.  Adelberg,  72 
Wash.  434,  130  P  494. 


W.  Va.— HugilJ  V.  Weekley.  64  W. 
Va.  212.  61  SE  360,  16  LRANS  1262 
(misrepresentations  of  principal). 

Wis. — Barlnger  v.  Rock  County 
Sugar  Co.,  159  Wis.  666,  160  NW  989. 

B.  C. — Canadian  Loan,  etc.,  Co.  v. 
Lovln,  18  B.  C.  236.  12  DomLR  682. 
49  CanLJNS  693.  24  WestLR  963; 
Bagshawe  v.  Rowland.  13  B.  C.  262. 
7  WestLR  168. 

Que.~Shlpman  v.  P^loquln,  48  Que. 
Super.  492. 

[a]  Wsraprsseatfttlons  hy  prlnd- 
psL — ^Where  real  'estate  brokers 
agreed  to  procure  a  purchaser  for 
property  and.  In  fact,  procured  a  per- 
son who  executed  with  the  principal 
a  contract,  valid  on  its  face,  for  the 
exchange  of  property,  the  brokers 
were  entitled  to  their  commissions. 
Irrespective  of  whether  the  principal 
misrepresented  his  property  to  the 

Furchaser  so  as  to  Justify  him  In  re- 
using to  carry  out  the  exchange. 
Lewis  V.  Mansfield  Grain,  etc.,  Co., 
(Tex.  Civ.  A.)  121  SW  686. 

[b]  A  hroker  emplored  to  pro- 
oure a  loasi,  (1)  who  procures  a  per- 
son able  and  willing  to  make  the 
loan.  Is  entitled  to  his  commissions, 
where  the  principal  is  responsible 
for  the  failure  or  the  loan.  Steele 
V.  Rumors,  117  NTS  189.  (2)  But 
while  one  employing  a  broker  to  pro- 
cure a  loan  on  collateral  may  be 
liable  for  breach  of  contract.  If  the 
securities  are  not  as  valuable  as  he 
supposed  and  represented,  so  as  to 
prevent  him  from  obtaining  the  loan, 
the  broker  cannot  recover  commie-, 
sions  as  for  the  full  performance. 
Hotltday  v.  Roxbury  Distilling  Co., 
130  App.  DIv.  6S4,  115  NTS  383.  (8) 
Representations  by  the  principal  as 
to  the  quantity  of  timber  on  land 
offered  as  security  for  a  loan  which 
a  broker  Is  employed  to  procure  are 
not  part  of  the  contract  between  tne 
principal  and  the  broker  so  as  to  au- 
thorize recovery  of  the  commission 
In  case  of  failure  to  procure  the  loan 
on  account  of  their  falsity.  McDon- 
ald v.  Dletderlch,  66  Wash.  480,  118 
P  341. 

[c]  BCeot  of  prlaetosl's  dlasbUng 
hlniself  to  oonsvmnutts  trans aotlon. 

— The  principal  cannot  relieve  him- 
self from  llabitlty  for  a  commission 
by  any  voluntary  act  disabling  him 
from  performance.  Nesbitt  v.  Hel- 
ser,  49  Mo.  383;  Bailey  v.  Chapman, 
41  Mo.  B»6;  Van  Patten  v.  Taber,  71 
Misc.  610,  130  NTS  1055. 

[d]  Where  a. customer  reftases  to 
complete  a  purchase  on  aeoonnt  of  a 
defect  In  the  qnality  of  the  goods 
sold,  the  broker  is  nevertheless  en- 
titled to  his  commissions.  Strong  v. 
Prentice  Brownstone  Co..  6  Misc.  57, 
26  NTS  86  [aff  10  Misc.  380.  31  NTS 
144];  Resteln  v.  McCadden.  166  Pa. 
340.  31  A  99. 

87.  Dworski  v.  Lowe,  88  Conn. 
555.  92  A  112;  Evans  v.  Russell,  180 
Mich.  634.  147  NW  489;  Fisher  v. 
Drewett.  48  L.  J.  Exch.  32;  Marriott 
V.  Brennan,  14  Ont.  L.  608.  10  OntWR 
169.  See  also  cases  Infra  notes  68-71. 
And  see  supra  9  87. 

OB.  U.  S. — Kock  V.  Emmerllng,  22 
How.  69,  16  L.  ed.  292;  Watson  v. 
Brooks,  13  Fed.  540,  8  Sawy.  31S. 

Ala.— Handley  v.  Shaffer,  177  Ala. 
636,  69  S  286;  Richardson  v.  Olanthe 
Milling,  etc..  Co.,  167  Ala.  411.  62  S 
659.  140  AmSR  45. 

Ark.- Poaton  v.  Hall,  97  Ark.  23. 
132  SW  1001;  Branch  v.  Moore,  84 
Ark.  462,  105  SW  1178,  120  AmSR  78. 

Cal. — Merriman  v.  Wlckersham. 
141  Cal.  667,  75  P  180;  Juaty  v.  Erro, 
16  Cal.  A.  519,  117  P  675;  Carlln  v. 
Lifur,  2  Cal.  A.  590,  84  P  292. 

Colo. — FInnerty  v.  Stratton,  63 
Colo.  17,  123  P  667;  King  Powder  Co. 
v.  Dillon,  42  Colo.  316,  96  P  439;  Sll- 
berberg  v.  Cblpman,  42  Colo.  20,  93 
P  1130,  15  LRANS  187  and  note. 

Conn. — Notkins  v.  Pashallnski.  83 


Conn.  468.  78  A  1104,  SO  AnnC:ss  1628 

and  note. 

D.  C. — Shlnn  v.  Evans,  37  App.  304. 

111. — Fox  V.  Ryan,  240  111.  391.  1% 
NE  974:  Hersher  v.  Wells,  103  111.  A. 
418.  See  also  Tlnaley  v.  Durfey,  99 
111.  A.  239. 

Ind. — Reed  v.  Light,  170  Ind.  eSQ. 
85  NE  9;  Isphordlng  v.  Wolf.  36  Ind. 
A.  250,  75  NB  598. 

Iowa. — Duke  v.  Graham.  163  Iowa 
272,  148  NW  817;  Reeve  v.  Feuer. 
139  NW  484;  Nagl  v.  Small.  159  Iowa 
887,  138  NW  849;  McDermott  v. 
Mahoney,  139  Iowa  292,  116  NW  12. 
116  NW  788,  106  NW  925;  Felts  v. 
Butcher.  93  Iowa  414,  61  NW  991. 

Kan. — Jones  v.  Arnold,  89  Kan.  756. 
132  P  1000;  Green  v.  Fist,  89  Kan. 
636,  132  P  179;  Beougher  v.  Clark,  Bl 
Kan.  260,  106  P  39,  27  LRANS  188; 
Johnson  v.  Huber,  80  Kan.  691,  108 
P  99;  Staley  v.  Hufford.  73  Kan.  686, 
85  P  763;  Stanton  v.  Barnes.  72  Kan. 
541,  84  P  116;  Nelderlander  v.  Stsrr, 
60  Kan.  766,  32  P  369. 

Ky.— Guthrie  v.  Bright.  82  SW  »S6. 
26  KyL  1021. 

La. — Land,  etc.,  Co.  v.  Brown,  118 
La.  948,  48  S  628  (refusal  of  prin- 
cipal to  meet  prospective  purchaser). 

^e.— Hartford  v.  McGnilcuddr.  103 
Me.  224,  68  A  860,  18  LRANB  431.  12 
AnnCas  1088. 

Mass. — Rosenthal  v.  Sehwarts,  214 
Mass.  871,  101  NE  1070;  Bartow  v. 
Parsons  Pulp,  etc..  Co.,  208  Masa  232, 
94  NE  812. 

Minn. — Goldman  v.  Welsman,  i:s 
Minn.  370.  143  NW  988. 

Mo. — Kniaely  v.  Leathe,  178  SW 
463;  Knlsely  v.  X^eathe,  268  Mo.  341. 
166  SW  267;  Carpenter  v.  Rynders, 
62  Mo.  278;  Tull  v.  Starmer.  188  Mo. 
A.  718.  176  SW  511;  Holden  v.  Lyons. 
176  Mo.  A.  166,  167  SW  811;  Duncan 
V.  Turner.  171  Mo.  A.  661.  154  SW 
816;  Johnson  v.  Stewart,  etc.,  Bldg„ 
Co.,  171  Mo.  A.  648,  168  SW  611;  Con- 
cannon  V.  Point  MIn.,  etc.  Co.,  156 
Mo.  A.  79,  136  SW  988;  Simmons  t. 
Oneth,  140  Mo.  A.  269,  124  SW  S34; 
Satlee  v.  McMurry,  118  Mo.  A.  263, 
88  SW  157;  Harwood  v.  Dlemer,  41 
Mo.  A.  48. 

N.  J. — Rauchwanger  v.  Katxln,  82 
N.  J.  L.  339,  88  A  510  (holding  that 
a  vendor  of  land  who  agrees  to  pay 
real  estate  brokers  their  commission 
on  the  day  of  settlement,  but  refuses 
to  convey,  is  liable,  although  no  date 
of  settlement  is  fixed  by  the  con- 
tract); Owen  V.  Riddle,  81  N.  J.  L 
646,  79  A  886.  AnnCasl»12D  46;  Ryer 
V.  MInnlngham,  78  N.  J.  L.  748.  16  A 
890;  Ryer  v.  TurkSl,  76  N.  J.  U  677, 
70  A  68. 

N.  T.— Sibbald  V.  Bethlehem  Iron 
Co.,  88  N.  T.  378,  38  AmR  441;  Knight 
V.  Brown.  162  App.  Div.  438,  147  NYS 
628 ;  Krahner  v.  Hetlman,  ifi  Daly 
132,  9  NTS  633;  Davis  v.  Gottschalk, 
80  Misc.  630,  141  NTS  617:  Meltier 
V.  Straus,  81  Mlsa  260,  113  NTS  58J: 
Levy  V.  Tlmble,  47  Misc.  394,  94  NTS 
3;  Thompson  v.  Sea  Isle  City,  S'l 
Misc.  834  mem,  58  NTS  208;  Avola 
V.  Oppenhelmer,  163  NTS  481;  Frank 
V.  Connor,  107  NTS  132. 

N.  C. — Clark  v.  East  Lake  Lumber 
Co.,  158  N.  C.  139.  73  SB  793;  Atkin- 
son V.  Pack,  114  N.  C.  697,  19  SE  62f. 
'  N.  D. — ^Toung  V.  Metcalf  Land  Co.. 
18  N.  J>.  441,  122  NW  1101;  Canfleld 
v.  Orange,  IS  N.  D.  628,  108  NW  111. 

Oh.---Huklns  V.  Lewis.  80  Oh.  Or. 
Ct  60S. 

Pa. — Edwards  v.  Ooldsmitb.  16  Pa. 
43. 

S.  D.— Lund  v.  Bapp,  26  S.  D.  439. 
127  NW  548. 

Tex. — Hamburger  v.  Thomas, 
Tex.  280.  126  SW  561  [aff  (Civ.  A.) 
118  SW  770];  Jackson  v.  Biggerstaff. 
(Civ.  A.)  168  SW  42  (holding  thai 
brokers  who  secured  an  acceptable 
purchaser  to  whom  the  owner  agreed 
to  sell  were  entitled  to  their  com- 
mtssions,  although  the  owner  exer- 
cised a  privilege  agreed  on  with  the 
purchaser  of  withdrawing  on  forleU- 
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chase,"'  exchange^"*  or  loan/*  nnless  he  has  good 
gToands  for  his  lefasal."  But  to  entitle  a  broker 
to  a  commiaaion  for  negotiating  a  transaction  which 
failed  of  eonsnmmation,  the  failure  must  be  due  to 
tlie  refusal  or  default  of  the  principal,"  and  not 

an  of  a  certain  sum):  Athens  v. 
Hurlock,  (Civ.  A.)  15S  SW  1146;  Uan- 
«ek  V.  Stacy,  (Civ.  A.)  116  SW  177; 
Peach  River  Iiumber  Co.  v.  Mont- 

fimery,  61  Tex.  Civ.  A.  487,  115  SW 
■;  Wilson  V.  Clark,  (Civ.  A.)  79  SW 
149;  Orynskl  v.  Menger.  15  Tex.  Civ. 

A.  448.  39  SW  388. 
Vt. — ReynoIds-McGlnnees    Co.  v. 

Green,  78  Vt.  2B,  61  A  B56. 

Va. — Low  Moor  Iron  Co.  v.  Jackson, 
117  Va.  7«,  84  BE  100;  Vau^an  v. 
Pleaaonton.  112  Va.  508.  Tl  SB  529. 

Wash. — Poster  v.  Taylor,  44  Wash. 
313,  87  P  358. 

Wis.— DelaQeld  v.  Smith,  101  Wis. 
fiG4.  78  NW  170,  70  AmSR  938;  Dela- 
plalne  v.  Turnley,  44  Wis.  31. 

Eng. — Inchbald  v.  Western  Nell- 
gherry  Coffee,  etc..  Plantation  Co.,  17 
C.  B.  N.  S.  733.  112  ECL,  738,  144  Re- 
print 293;  Ix>ckwood  v,  Levlck,  8  C. 

B.  N.  S.  603,  98  ECL  603,  141  Reprint 
1103;  Prtckett  v.  Badger,  1  C.  6.  N. 
8.  296,  87  ECIi  296,  140  Reprint  1Z3. 

Man. — Herbert  v.  Vivian,  23  Man. 
5S5.  11  DomLR  839,  24  WeetLR  803 
[dlsm  app  S  DomLR  300,  22  WestLR 
GTG], 

Que. — Fraser  t,  Laade,  19  DomLR 
186. 

N.  W.  Terr. — ^Boyle  v.  Grasslck,  « 
Terr.  L.  232. 

Sask. — Booker  v.  O'Brien,  9  DomLR 
101,  23  WestLR  719  japp  dlsm  12 
DomLR  609,  U  WestLR  899]. 

[a]  "In  eases  of  tUs  oianater, 
where  It  appears  the  real  estate 
agent  has  found  a  purchaser  who  Is 
ready,  able  and  willing  to  buy  the 
property  and  actually  Introduces  such 
proposed  purchaser  to  the  owner  of 
the  property,  with  a  view  to  closing 
the  deal,  and  the  owner  refuses  to 
proceed  and  consummate  It  In  ac- 
cordance with  the  terms  agreed  upon, 
the  law  regards  the  sale  as  made  on 
the  part  or  the  agent.  In  such  cir- 
cumstances, the  agent  has  fully  per- 
formed the  full  undertaking  of  his 
contract  and  Is  entitled  to  recover 
his  commissions  Identically  as  though 
the  deed  were  actually  delivered." 
Holden  v.*  Lyons,  17S  Mo.  A.  165,  169, 
1S7  SW  811. 

[b]  VeUJiex  the  broker  aor  the 
puchaser  Is  reanired,  In  snoh  a  ease, 
to  Under  the  porchase  moaej  (1)  be- 
fore the  broKer  may  legally  bring 
suit  for  his  services.  Vaughan  v.  Mc- 
Carthy. 59  Minn.  199,  60  NW  1075. 
(2j  An  actual  tender  of  the  purchase 
price  is  generally  not  necessary  In 
order  for  the  broker  to  recover  his 
commissions,  where  he  has  found  a 
purchaser  ready,  able,  and  willing  to 
buy.  and  who  otters  to  buy  on  the 
terms  stipulated  by  the  owner,  but 
the  owner  refuses  to  carry  out  the 
trade.  Smith  v.  Tatum,  140  Oa.  719, 
Til  SE  775. 

[c]  Where  a  broker  prooorM  an 
offer  which  the  owner  at  first  aoovpts 
Imt  later  rejects,  and  the  proposed 
purchaser  Is  ready,  able,  and  will- 
ing to  purchase  the  property,  the 
broker  is  entitled  to  his  commission 
and  it  Is  not  necessary  that  the  prop- 
erty  should  be  actually  conveyed  or 
that  the  refusal  to  convey  should  be 
dishonest,  arbitrary,  or  oaprloloua 
Home  Banking,  etc.,  v.  Kium.  85 
Conn.  383,  82  A  970. 
_  [d]  AUhoiuA  thm  aCMsd  comala- 
noa  Is  parable  oat  ocT  the  paxehasa 
pHee,  iiy  if  the  principal  arbitrarily 
refuses  to  make  the  sale  to  the  cus- 
tomer furnished,  the  broker  is  en- 
titled to  his  commission.  Graves  v. 
^k,  115  Minn.  34,  131  MW  864.  (2) 
"here  a  broker  furnishes  a  pur- 
chaser to  whom  defendant  contracts 
to  sell  land,  defendant  thereby  ac- 
cepts the  purchaser  as  satisfactory, 
and,  having  thereafter  elected  not  to 
enforce  the  contract,  plaintiff  Is  en- 
titled to  recover  bis  commissions,  al- 
tbOQgh  It  was  understdW  that  plain- 
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to  some  fault  of  the  broker." 

103]  (b)  Grounds  for  BefnsaL  Where  the 
principal  has  good  gronndg  for  refusing  to  com- 
plete the  transaction  and  does  ao^  the  broker  is  not 
entitled  to  commiBsions,"  as  where  the  oiutomer 


tiff  was  not  to  have  commissions 
until  the  deal  was  closed  and  the  pur- 
chase money  paid,  when  the  commis- 
sions were  payable  therefrom.  Plnk- 
erton  v.  Hudson,  87  Ark.  506,  lis  SW 
35.  (3)  Where  the  owner  agreed  that 
a  broker  should  receive  his  commis- 
sion tor  selling  land  out  of  the  pur- 
chaser's Srst  payment,  but  refused 
the  payment  of  the  purchase  money 
tendered  by  a  purchaser  ready  and 
able  to  purchase  on  the  owner's 
terms,  he  was  liable  to  the  broker  for 
commissions,  the  failure  to  consum- 
mate the  sale  being  through  hla  fault. 
Dockery  v.  Maple,  (Tex.  Civ,  A.)  125 
SW  631. 

es.  Beebe  v.  Roberts,  3  E.  D.  Smith 
(N.  Y.).  194;  Auten  v.  Jacobus,  20 
Misc.  669,  46  NYS  681  [aff  21  Misc. 
632,  47  NTS  1119]:  Klam  v.  Turner, 
21  Tex.  Civ.  A.  417,  62  SW  1043. 
Compare  Worthlngton  v.  McGarry, 
149  Ala.  251.  42  S  988  (where  plain- 
tiffs remedy  for  part  performance, 
full  performance  being  prevented  by 
defendant,  was  held  to  be  in  damages 
for  breach  of  contract,  or  on  a 
quantum  meruit). 

70.  Colo. — Ceweese  v.  Brown,  66 
Colo.  430,  136  P  800  (holding  that  a 
broker  acting  In  good  faith,  having 
procured  for  his  principal  a  cus- 
tomer with  whom  a  valla  agreement 
is  entered  into  for  the  exuiange  of 
property,  is  entitled  to  his  commls- 
aton,  although  the  principal  may  have 
a  right  of  rescission  for  misrepre- 
sentations of  the  customer), 

in.~RoUibaum  v.  Solomon,  187  III. 
A.  838, 

Ind.- — Rabh  v.  Johnson,  28  Ind.  A. 

665,  63  NE  580. 

Iowa. — Allgood  V.  Fahrney,  164 
Iowa  540,  14$  NW  42. 

Mo. — Blaydes  v.  Adams,  35  Mo.  A.  626. 
Nebr. — Greenwood   v.    Burton,  27 
Nebr.  808.  44  NW  28. 

N.  Y. — Suydam  v.  Healy,  93  Appt 
Dtv.  396,  87  NYS  669;  Brown  v. 
Grassman,  53  App.  DIv.  640  mem,  66 
NYS  1126  mem;  West  V.  Lynch,  1 
NYCItyCt  226. 

Tex. — Arthur  v.  Porter,  (Civ.  A.) 
116  SW  127  [rev  on  other  grounds 
(Civ.  A.)  118  SW  611J. 

Wash. — Hege,  etc^  Co.  v.  Hesset,  57 
Wash.  499,  107  P  375. 

Wis. — Delaplalne  v.  Turnley,  44 
Wis.  31. 

[a]  The  broker  need  not  prore,  (1) 

In  such  a  case,  that  the  customer  en- 
tered Into  a  written  contract  to  make 
the  exchange.  Johnson  v,  Stewart, 
etc.,  Bldg.  Co.,  171  Mo.  A.  643,  163 
SW  511.  (2)  But  "It  is  necessary  for 
him  to  show  that  the  customer  pro- 
duced by  him  was  the  owner  of  the 
property  ofCered  to  be  exchanged  as 
well  as  that  after  the  terms  of  the 
exchange  had  been  agreed  upon  the 
client  refused  to  carry  them  out." 
Mutchnlck  V.  Davis.  130  App.  Dlv. 
417,  419,  114  NYS  997. 

[b]  Offer  of  customer  to  perform. 
— Although  one  of  the  terms  on 
which  a  broker  was  authorized  to  ex- 
change lands  was  that  each  owner 
should  furnish  an  abstract,  yet, 
where  his  principal  repudiated  the 
contract  on  being  informed  that  the 
customer  would  trade,  it  is  not  neces- 
sary, in  order  to  entitle  the  broker  to 
commissions,  to  show  that  the  cus- 
tomer furnished  or  offered  an  ab- 
stract, as  this  would  be  useleBs. 
Cotton  V,  Meadows,  103  Mo.  A.  723, 
127  SW  221. 

[c]  Aibttrarr  refnsaL— Where  a 
contract  for  the  exchange  of  real 
property  provides  "that  no  commis- 
sions are  to  be  paid  until  title  is 
passed;  If  for  any  reason  title  can- 
not be  passed  no  commissions  are  to 
be  paid  whatever,"  and  the  contsract 
Is  signed  by  the  owners  of  the  re- 
spective parcels  of  real  estate  and  by 
the  brokers,  and  defendant  who  has 


employed  plaintiff  falls  to  perform 
his  part  or  the  agreement,  although 
the  other  party  Is  ready  and  willing 
to  perform  his  part,  the  contract 
does  not  contemplate  an  arbitrary 
refusal  of  defendant  to  complete  the 
exchange,  but  provides  for  a  failure 
to  exchange  because  of  circumstances 
beyond  defendant's  control,  and  de- 
fendant is  liable  for  commlsslona 
Greenwald  V.  Rosen,  61  Misc.  260.  113 
NYS  764. 

71.  Colo. — Rundle  t,  Staats,  19 
Colo.  A.  164,  73  P  1091. 

111.— Oetting'erv.Levlt,18eilI.A.104. 

Ind. — Vinton  v.  Baldwin,  96  Ind. 
433;  Vinton  v.  Baldwin.  88  Ind.  104. 
46  AmR  447. 

N.  T. — Neftelberger  v.  Garner,  J26 
App.  Div.  420,  109  NYS  747;  Corning 
v.  Calvert,  2  Hilt.  56;  Van  Orden  v. 
Simpson.  90  Misc.  232,  153  NYS  134; 
Lord  V.  Moran,  31  Misc.  760  mem,  64 
NYS  87;  Steele  v.  LIppman,  115  NYS 
1099;  Morrison  v.  Tuska,  113  NYS  611. 

Pa. — Mlddleton  V.  Thompson.  168 
Pa.  112,  29  A  796;  Stelnmets  v.  Pan- 
coast,  17  Pblla.  185. 

Vt. — ^Durkee  t,  Vermont  Cent.  R. 
Co^  29  Vt,  127. 

78.   See  Infra  I  103. 

73.  Cel.— Mott  V,  Minor,  11  Cal.  A, 
774.  106  P  244. 

D.  C— Dotson  T.  Milliken.  27  App, 
600  [arc  20B  U.  S.  287,  28  SCt  489,  U 
L.  ed.  7681. 

Md.— Rfcharda  T.  Jackson,  31  Md. 
260.  1  AmR  49. 

Mo. — Mercantile  Trust  Co.  v.  Nlg- 
geman,  119  Mo.  A.  56,  96  SW  293. 

N.  T. — ^Brlggs  V.  Rowe,  1  Abb.  Dec. 
189.  4  Keves  424. 

Tex. — Rogers  v.  McMlIlen,  62  Tex. 
Ctv.  A.  486,  487,  182  SW  863  [cTt 
Cyc];  Burnett  v.  Edllng,  19  Tex,  Civ. 
A.  711,  48  SW  776. 

W.  Va. — Parker  v.  National  Bldg.. 
etc..  Assoc.,  66  W.  Va.  134,  46  SE  811. 

B.  C. — Dumphy  v.  Cariboo  Trading 
Co..  22  DomLR  668.  8  WestWkly  716 
(holding  that,  where  a  real  estate 
broker's  claim  for  commission  Is 
based  on  his  having  procured  a  pur- 
chaser ready,  willing,  and  able  to 
carry  out  the  deal  on  the  terms  speci- 
fied, and  where  the  vendor  himself 
made  a  lease  which  prevented  the 
carrying  out  of  the  proposed  sale,  the 
broker  must  show  that,  had  It  not 
been  for  the  lease,  the  proposed  pur- 
chaser would  have  been  ready  and 
willing  to  carry  out  the  deal  on  the 
terms  on  which  the  property  was 
listed). 

74.  111. — Hersber  v.  Wells,  103  111. 
A.  418. 

Mo. — Harwood  T.  DIemer,  41  Mo: 

A.  48. 

N,  Y. — Thompson  v.  S^  Isle  City, 
27  Misc.  834  mem,  68  NYS  203  [rev 
on  the  facts  28  Misc.  494,  59  NYS  596]. 

S.  D.— Scott  V.  Gage,  16  S.  D.  285, 
92  NW  37  (where  the  contract  of 
sale  was  written  by  the  broker,  and 
contained  a  mistaken  description  and 
Included  land  which  the  vendor  did 
not  own  without  his  knowledge  and 
consent). 

Va.— Caldwell  V.  Tannehlll,  117  Va. 
11.  84  SE  6  (holding  that  a  broker 
with  limited  authority  to  sell  land  Is 
not  entitled  to  commission  because 
of  the  acts  of  his  principal,  where 
those  acts  did  not  p;revent  him  from 

f rocurlng  the  execution  of  a  contract 
or  sale). 

78.  C^l.— Diamond  v.  Fay,  23  Cal. 
A.  566.  138  P  983  (holding  that  an 
owner  does  not  become  liable  for  a 
commission  because  he  refuses  to 
lease  to  a  tenant  procured  by  his 
broker,  although  such  tenant,  in  a 
strictly  commercial  sense,  is  ready, 
willing,  and  able  to  lease,  where  the 
refusal  Is  based  on  substantial  rea- 
sons, such  as  may  properly  be  deemed 
a  part  of  the  consider&tlpn  for  ths 
lease).  '  ' 
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insists  on  a  material  change  in  the  terms  of  the 
«ontract.^'  Bat  the  principal  must  have  substan- 
tial groondB  for  refusing  to  complete  the  transac- 
tion in  order  to  defeat  the  broker's  right  to  a  com- 
mission;^'  and  it  is  not  sufficient  grounds,  so  as  to 
defeat  a  broker's  right  to  commissions  for  find- 
ing a  purchaser,  that  the  principal's  wife  refuses 
to  join  in  a  conveyance  of  the  property.™  So 


where  the  trade  falls  through,  beoanse  the  prinei- 
pal  insists  on  a  ehange  in  the  terms  <m  which  he 
authorized  the  broker  to  negotiate,  the  eonmiswn 

is  due." 

Defect  in  cnstomer's  title.  Ordinarily  a  broker 
is  not  entitled  to  his  commissions  where  the  prin- 
cipal refuses  to  enter  into  a  contract  of  exchange 
on  account  of  a  defect  in  the  customer's  title." 


III. — Peabody  v.  Dewey,  61  111.  A, 
260  [aff  163  III.  667,  39  NE  977,  21 
L>RA  S22]  (holding  that,  where  a 
party  agreed  to  pay  a  commlsBfon  to 
brokers  for  procuring  a  loan,  the 
notes,  mortgases.  etc.,  to  be  In  the 
usual  form,  and  the  usual  form  of 
mortgages  and  notes  used  by  the 
brokers  until  a  few  months  before 
the  transaction  contained  no  "gold 
clause,"  and  the  principal  was  fa- 
miliar with  that  form  and  did  not 
know  of  the  change  to  a  form  con- 
taining the  clause,  on  his  refusal  to 
execute  the  notes  and  mortgages  con- 
taining that  clause,  the  broKer  cannot 
recover  his  commission). 

Iowa. — McDermott  v.  Mahoney,  189 
Iowa  292,  HB  WW  82,  118  NW  788, 
106  NW  926. 

Ky.— Mitchell  v.  Weddlngton,  122 
8W  802. 

Mo. — Duncan  v.  Turner,  171  Mo.  A. 
061,  1E4  SW  816  (misrepresentations 
by  broker);  Hayden  v.  Qrlllo,  86  Mo. 
A.  647  (holding  that,  where  brokers 
employed  to  sell  land,  having  pro- 
cured a  purchaser,  Informed  their 

f rinclpal  of  the  fact,  but  did  not  In- 
orm  him  to  whom  they  had  bar- 
gained the  property,  and  no  contract 
for  tbs  oale  was  executed,  and  the 
principal  refused  to  complete  the  sale 
because  he  supposed  that  the  brokers 
were  themselves  the  purchasers  and 
were  specutatlnc  on  bis  property,  he 
was  not  liable  for  a  commission). 

N.  Y. — Hardloper  v.  Weaver  Coal, 
•to.,  Co.,  46  Misc.  610.  91  NYS  74; 
Flnck  v.  Menke,  33  Misc.  769  mem. 
«7  NYS  964  (holding  that  a  broker 
who  agrees  to  procure  a  lobn  Is  not 
entitled  to  a  commission,  where  the 
loan  Is  not  made  because  of  the  prin- 
cipal's refusal  to  furnish  abstracts 
not  mentioned  In  the  contract  of  em- 
ployment): Klrwan  v.  Barney,  29 
Misc.  614,  CI  NYS  122  [aff  2?  Misc. 
181,  67  NY^  812]  (holding  that,  where 
the  customer  procured  by  the  broker 
is  a  corporation,  the  principal  may 
refuse  to  deal  with  one  who  repre- 
sents himself  to  be  an  otBcer  of  the 
company  unless  he  produces  his  au- 
thority to  contract). 

[a]  The  owner  is  not  required  to 
oomplete  a  oondltloiial  oontnurt  made 
by  tne  broker,  where  the  purchaser 
falls  to  meet  the  conditions,  or  la 

Killty  of  fraud  in  procuring  them. 
uKe  V.  Graham,  168  Iowa  272,  143 
NW  817. 

[b]  Wliere  a  TUdor  of  land  slffiu. 
at  the  reaoest  of  the  broker,  a  memo- 
randum describing  the  property  to  be 
sold  and  refuses  to  sign  a  contract 
varying  the  description,  he  Is  not 
bound  to  prepare  and  present  another 
contract  which  he  will  sign,  the 
memorandum  affording  the  broker 
sutflclent  description.  Abbott  v.  Lee, 
86  Conn.  392,  86  A  626. 

[c]  Where  the  owner  never  asks 
tiM  Baue  of  tbe  purchaser,  he  will 
not  be  allowed  to  refuse  to  convey  on 
tiie  ground  that  the  purchaser's  name 
was  not  disclosed.  Rank  v,  Oarvey, 
«6  Nebr.  767,  92  NW  1026,  99  NW  666. 

78.  Vaughan  v.  Pleaaonton,  112  Va. 
BOS,  71  SW  629  (holding  that,  where 
'a  broker  employed  to  sell  land  flnds 
a  purchaser  on  the  required  condi- 
tions, but  when  the  parties  meet  to 
make  the  sale  the  purchaser  refuses 
to  enter  into  the  contract  agreed  on. 
but  insists  on  one  materially  differ- 
ent and  less  advantageous  to  the 
vendor,  which  the  vendor  refuses, 
the  broker  is  not  entitled  to  com- 
missions). 

77.  Ala. — Alabama  Ixtan  Co.  v. 
Deans,  94  Ala.  377,  11  S  17. 


Cal.— Plske  V.  Boule,  87  C^al.  S18. 

25  P  430. 

Colo. — Cawker  v.  Apple,  IE  Colo. 
141,  26  P  181;  Paulsen  v.  Hourke, 

26  Colo.  A.  488,  145  P  711  (holding 
that  an  owner  cannot  defeat  an  ac- 
tion for  a  broker's  commission  by  a 
claim  that  the  contract  with  the  pro- 
posed purchaser  was  unsatisfactory, 
where  his  only  excuse  for  not  accept- 
ing It  was  that  he  had  already  sold 
to  another). 

Qa.— Harvil  v.  Wilson,  11  Ga.  A. 
156.  74  SIB  84B. 

Ind. — Indiana  Bermudes  'Asphalt 
Co.  v.  Robinson,  29  Ind.  A.  69,  63 
NE  797. 

Minn. — Graves  v.  Cook.  115  Minn. 
34,  ISl  NW  854  (holding  that  belief 
that  the  purchaser  would  use  the 
property  for  a  saloon  was  not  su^- 
clent  grounds  for  refusal). 

Mo. — Goodson  v.  £mbleton,  106  Mo. 
A.  77,  80  SW  22. 

N.  Y.— Greeiifleld  v.  Kaplan,  62 
Misc.  182,  101  NYS  567:  ^lend  v. 
Jetter,  19  Misc.  101.  43  NYS  887. 

Eng. — Case  v.  HcClellan,  85  It.  T. 
Rep.  1V.  S.  763. 

fa]  Mere  belief  of  the  yrlnoipal 
that  the  broker  had  not  procured 
one  ready,  able,  and  willing  to  pur- 
chase on  the  terms  specUled  Is  not 
a  sufficient  excuse  for  refusing  to 
convey,  where  he  has  uo  grounds  for 
such  belief.  Poston  v.  ESall,  97  Ark. 
23.  132  SW  1001. 

78.  Del.— Tebo  V.  Mitchell,  81  Del. 
866,  63  A  327. 

Kan. — Staley  v.  Huflord,  78  Kan. 
686.  85  P  769. 

Ky. — Cook  V.  Fryer,  8  Kyli  618,  11 
Ky.  Op.  454. 

Minn. — Marlln  v.  Slpprell.  98  Hlnn. 
'271,  101  NW  169:  HamTln  v.  Schulte, 
34  Minn.  634,  27  801. 
.  Mo. — Herrlck  v.  Woodson,  143  Mo. 
A.  268,  12?  SW  S91 ;  Herrlck  v. 
Maness,  142  Mo.  A.  399.  127  SW  894: 
Bird  V.  Blackwell,  185  Mo.  A.  28,  116 
SW  487;  Young  v.  Ruhwedel,  119 
Mo.  A.  231,  96  SW  228;  Curry  v. 
Whltmore,  110  Mo.  A.  204,  84  SW  1181. 

Nebr. — Koliha  v.  Jonas.  98  Nebr. 
790,  164  NW  666;  Bell  v.  Stedman, 
88  Nebr.  626.  130  NW  267. 

N.  Y.— Goldberg  v.  Gelles.  88  Misc. 
797  mem,  68  NYS  400. 

N.  D. — Kepner  v.  Ford,  16  N.  D.  60, 
111  NW  619. 

Pa. — Clapp  V.  Hughes,  1  Phlla.  882. 

79.  Cal. — Justy  v.  Erro,  16  Cal.  A. 
619,  117  P  676;  Carlin  v.  Llfur,  2 
Cal.  A.  690,  84  P  292. 

Colo. — Buckingham  v.  Harris.  10 
Colo.  466.  15  P  817  (where  the  rea- 
son the  owner  would  not  sell  was 
that  the  commission  asked  by  the 
broker,  being  the  same  provided  by 
his  contract,  was  more  than  he 
wished  to  pay.  and  he  had  concluded 
to  hold  for  a  higher  price);  Smith 
V.  Falrchlld.  7  Oolo.  510.  4  P  767 
(where  the  reason  the  owner  would 
not  sell  was  that  the  property  had 
enhanced  In  value). 

Conn. — Wendle  v.  Palmer,  77  Conn. 
12.  68  A  12. 

Mass.— Hutchinson  v.  Plant,  818 
Mass.  148,  105  NB  1017;  Wheelock 
V.  Bornstein,  814  Mass.  596,  101  NE 
1086. 

Mo. — Crouch  v.  Bruchman,  167  Mo. 
A.  687,  151  SW  176;  Warren  Comm., 
etc.,  Co.  V.  Hull  Real  Est.  Co..  120 
Mo.  A.  488.  9«  SW  1038;  Finley  v. 
Dyer.  79  Mo.  A.  604  (where  the  sale 
fell  through  because  the  customer 
would  not  accept  certificates  of  stock 
of  a  corporation  owning  the  property 
in  lieu  of  a  conveyanoe  of  the  prop- 
erty). 


N.  Y. — Davidson  v.  Stocky.  20!  X. 
Y.  423,  96  NE  763;  Tanenbaum  v. 
Boehm,  202  N.  Y.  293.  95  NE  70S 
faff  136  Add.  DIv.  286,  120  NYS  39J]; 
Brand  v.  Nagle,  122  App.  Dlv.  m. 
107  NYS  166;  Martin  v.  Wermann. 
107  Adp.  Dlv.  482.  95  NYS  ;81; 
McQutllen  v.  Carpenter.  72  App.  Div. 
695,  76  NYS  666;  Beebe  v.  Wmger. 
85  N.  Y.  Super.  462;  Gorman  v. 
SchoUe,  13  Daly  616;  Swee  v.  Neu- 
mann, 67  Misc.  606.  123  NYS'  TT6; 
Mlchaells  v.  Roflmann.  87  Misc.  HO. 
76  NYS  973  (where  a  purchase  failed 
because  the  principal  demanded  a 
reduction  in  the  price  foraierlir 
agreed  on);  Halprln  v.  Schachne,  27 
Misc.  196,  67  NYS  785;  GordoD  v 
Rosenthal,  130  NYS  226;  Goodale  t. 
Louth,  123  NYS  980;  McOlll  v.  Uar- 
goula,  108  NYS  118;  Harks  v.  Elllat. 
90  NYS  881:  Hattenbach  t.  Gunders- 
helmer,  18^  NYS  814. 

Pa.— Stetson  V.  Sun  Co..  36  Pa. 
Super.  880. 

'Tex. — ^Vlllaraal  V.  Fasamore,  (Civ. 
A.)  146  SW  1086. 

Que. — Uerinean  Vlau.  46  Qne. 
Su^r.  197;  liSet  v.  Horrls,  8  Que.  Pr. 

But  see  Power  v.  Kane,  6  Wis.  215 
(holding  that,  where  tbe  broker  waa 
to  receive  three  per  cent  of  the  V^f- 
chase  money,  he  could  not  recover 
such  commission  where  a  sale  was 
not  consummated,  although  it  fell 
through  because  of  the  prlnclpat'i 
refusal  to  sell). 

[a]  ttennan*  conditions. — ^Where 
a  broker  produces  a  customer  ready, 
willing,  and  able  to  buy  on  the  termi 
proposed,  and  additional  condltfona 
are  imposed  by  the  owner,  they  must 
be  germane  to  the  original  ones,  if 
they  are  to  furnish  sufficient  reason 
for  refusal  to  pay  the  broker  in  cue 
the  customer  refuses  to  agree  to  any 
modification  of  the  original  terms. 
Arnold  v.  Schmeldler,  144  ,App.  Dlv. 
420,  129  NYS  408. 

[b]  A  broker  employed  by  a  lasd- 
lord  to  prooure  a  tenant,  who  pro- 
cures a  tenant  who  orally  agrees  to 
the  conditions  imposed  by  the  land- 
lord, is  entitled  to  the  commission, 
although  no  lease  Is  executed  be- 
cause of  new  and  unreasonable  terms 
insisted  on  by  the  landlord.  Tanen- 
baum V.  Boehm,  186  Am.  Dlv.  286, 
120  NYS  392  [alf  208  N.  Y.  893.  SS 
NE  708]. 

80.  111.— Marks  v.  Schulse,  177  1". 
A.  638  (holding  that  where  there  is 
a  refusal  to  complete  the  contract 
on  account  of  defects  in  the  cus- 
tomer's title,  misrepresented  by  a 
broker,  there  will  be  no  commission); 
Madden  v.  Brown,  169  111.  A.  46G: 
Hersher  v.  Wells,  i08  111.  A.  418. 

Iowa. — I^aubscher  v.  Mlxell,  15J 
NW  3S5:  Greusel  v.  Dean,  98  Iowa 
406,  67  NW  276. 

N.  Y. — Moskowlts  V.  Homberger.  15 
Misc.  645,  38  NYS  114;  Stackell 
Hayes,  137  NYS  854. 

dr.— Stewart  v.  Will,  66  Or.  138. 
131  P  1027. 
,  Pa. — Polsom   T.    SlattetT,    54  Fs. 
Super.  350. 

Wis.— Hensel  v.  Witt,  184  Wis.  5S. 
113  NW  1093. 

[a]  "Wlisn  a  broker  prodneei  ■ 
person  who  proposes  to  eaduags 
property  with  his  client  that  person 
must  have  good  title  to  the  propertr 
which  Is  proposed  to  be  given  Id 
exchange."  Mutcbnlck  v.  Davis.  ISO 
App.  Dlv.  417,  419,  114  NYS  997. 

[b]  The  abUitr  of  one  lAom  thi 
broker  proourea  to  mak*  an  exebuo 
of  land  with  his  principal  does  not 
depend  on  his  general  flnandal  re- 
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Where,  however,  the  parties  have  entered  into  a 
valid  contract  for  the  exchange,  and  the  broker  has 
acted  in  good  faith,"^  he  is  entitled  to  his  conunia* 
son,  although  the  customer's  title  is  defective,  and 
although  he  has  no  title,"  unless,  under  the  terms 
of  the  contract,  his  commissions  are  not  earned 
until  the  transfers  of  the  properties  have  been 
made."  Alid  it  has  been  held  that,  in  addition  to 
procuring  a  contract  of  exchange,  the  broker,  be- 
fore he. is  entitled  to  his  commission,  must  show 
that  the  person  produced  by  him  ia  able,  willing, 
and  ready  to  carry  out  the  exchange.*^ 


WaiTW  of  grmuidt  for  nfuaL  Where  the  prin- 
cipal has  good  grounds  for  refusing  to  consummate 
the  transaction,  but  does  not  q>ecify  them  at  the 
time  of  his  refusal,  he  cannot  urge  them  when  sued 
for  a  eommissiwL" 

104]  (c)  Defect  in  Principal's  Title.  A 
broker  ia  entitled  to  his  commission  where  he  has 
a  customer  who  is  ready,  willing,  and  able  to  buy 
or  exchange  his  principal's  property,  but  who  re- 
fuses to  consummate  the  transaction  because  of  a 
defect  in  the  principal's  title,"  or  where  the  re- 
fusal of  the  purchaser  to  complete  is  due  to  the 


•ponslbilltr,  but  on  hia  t>*ing  the 
owner  of  the  land  which  he  proposes 
to  deed  in  exchanse.  Harsher  v. 
WellB,  108  lU.  A.  418. 

Jc]  Proof  tliat  a  party  Turn 
•A  a  fonaal  eoatzaet  to  oomTsr 
certain  property  In  exchanve  tor 
other  la  aumclent  prima  facie  evi- 
dence of  hla  title  thereto.  In  an  ac- 
tion by  a  broker  for  commissions  on 
effecting  the  exchanse.  Moskowltx 
V.  Hornlierver,  IE  Misc.  645.  88  NTS 
Ui.  But  see  Hersher  v.  Wells,  103 
III.  A.  418  (holdlns  that  the  cus- 
tomer's ability  la  not  proved  by  the 
mere  production  of  deeds  on  his 
part,  without  some  showlnar  that  he 
also  had  title  to  the  properties  which 
he  was  wtlltng  to  deed). 

[d]  Waiver^— Where  the  prlnd- 
pal  denies  that  he  ever  agreed  to 
exchange  the  property,  the  rule  that 
objections  to  title  and  to  completing 
a  contract  for  sale  or  exchange  or 
real  property,  not  specifled  during 
the  negotiations,  are  deemed  to  have 
been  waived  does  not  apply;  and  If 
the  rule  la  deemed  to  apply,  a  fail- 
ure to  object  on  the  ground  of  a 
party  wall  cannot  '  be  deemed  a 
waiver  of  that  defect,  since  the  de- 
fect could  not  have  been  cured  If 
the  objection  had  been  made.  Kutdi- 
nick  V.  Davis,  ISO  App.  ZMv.  417,  114 
KT8  997. 

81.  Cames  v.  Howard,  180  Haas. 
»9,  «S  NE  IZZLRtfohe  V.  Smith,  176 
Haas.  MS,  18  NB>  1S8,  79  AmSR  t4fi, 
&1  LRA  SIO. 

[a]  Thus  a  broker  employed  to 
cany  out  an  exchange  of  lands  does 
not  earn  hla  eommlaaion  where  he 
brings  to  his  employer  a  person  who 
aasomea  to  contract  as  owner,  al- 
though he  la  not,  whitdi  tact  the 
broker  knows,  and  within  the  few 
dara  allowed  for  performanoe  proves 
unable  to  perform  his  contract  und 
irreaBonalbM.  Burnham  v.  Upton, 
174  Haas.  40S,  S4  NE  878. 
.  tt.  Cal^ — Carrlngton  v.  Smlthers, 
»  Cal.  A.  480.  147  P  286  (holding 
that  where  a  landowner  agrees  to 
pay  a  broker  a  eommlaaion  for  effect- 
ug  an  exehanga  of  land,  he  cannot, 
after  entering  Into  a  valid  contract 
with  the  party  whom  the  broker  pro- 
vides, defeat  the  broker's  commla- 
Mon  on  the  ground  that  such  party 
did  not,  at  that  time,  have  title  to 
the  property  which  he  agreed  to 
transfer.  If  ft  appears  that  he  there- 
after acquired  title,  and  that  the 
NEchange  was  oonaummated). 

Colo. — Preedman  v.  Gordon.  4  Colo. 
A  841.  SS  P  879.  , 

Conn. — Rockwell  v.  Newton,  44 
Conn.  388. 

111.— Davis  V.  Pauler,  170  111.  A. 
317;  Jenkins  v.  Holllngsworth.  88  111. 
A  U». 

Mass. — Cames  v.  Howard,  180 
Mass.  569.  63  NB  122;  Roche  v. 
Smith.  17S  Haas.  696,  68  NB  158,  79 
AmSR  345.  fil  LRA  610. 

V.  T. — Knapp  v.  Wallace,  41  N. 
T.  477.  See  also  Baumann  v.  Nev- 
Ins.  62  App.  Dlv.  890.  96  NTS  84 
(holding  that  the  fact  that  the  cua- 
tomer  does  not  own  the  property 
offered  by  him  is  no  ground  for  the 
principal  s  refusal  to  make  the  ex- 
change, where  the  customer  has  a 
contract  for  the  purchase  of  the 
property):  Mason  v.  Hinds,  19  NTS 
^91  (holding  that  the  fact  that  the 
land  was  conveyed  to  the  customer 
in  fraud  of  his  grantor's  creditors 
is  tw  ground  for  the  prlartpal'a  re- 


fusal to  complete  the  exchange, 
where  the  creditors  have  not  Im- 
peached the  conveyance). 

B3.  Keating  v.  Haley,  147  Mich. 
279,  110  NW  943;  Barber  v.  Hllde- 
brand,  48  Nebr.  400,  SO  NW  694. 

04.  Slemssen  v.  Homan,  36  Nebr. 
892,  68  NW  1018;  Norman  v.  Reu- 
ther,  26  Mtac.  161,  64  NYS  162;  Mos- 
kowlts  V.  Homberger.  20  Misc.  668. 
40  NTS  462  [mod  19  Ml8c.  429,  48 
NTS  11801. 

SB.  FIske  V.  Soule.  87  Cal.  313,  25  P 
480:  Grouse  v.  RhodeB.  60  III.  A.  120; 
McDermott  v.  Maiioney.  139  Iowa 
292,  115  NW  82,  118  NW  788.  108  NW 
925  (provided  they  could  have  been 
obviated) ;  Johnson  v.  Wright,  124 
Iowa  81,  99  NW  103.  Compare 
Mutchnick  v.  Davis,  130  App.  Dlv, 
417,  114  NTS  99?  (stated  supra  note 
80  tdj). 

"That  a  party  who  haa  elected  one 
ground  of  objection  cannot  after- 
wards mend  nls  hold  and  select 
another,  which  might  have  been 
obviated,  had  it  then  been  Insisted 
upon,  la  well  settled.  Donley  v. 
Porter,  119  Iowa,  542;  Stanton  v. 
Barnes,  72  Kan.  641  (84  Pac.  118)." 
McDermott  v.  Uahoney,  189  Iowa 
292,  810,  116  NW  82,  116  NW  788. 

[a]  Tlias  (1>  where  one  who  has 
employed  a  broker  to  procure  a  sale 
for  him  of  certain  premises  at  a 
specifled  price  refuses  absolutely  to 
complete  the  transactloi^  he  cannot, 
at  the  trial  of  the  broker's  action  for 
commissions,  aet  up  a  defect  In  the 
title  which  If  expressed  at  the  time 
might  have  t>een  obviated.  Auten 
V.  Jacobus,  21  Misc.  832.  47  NTS 
1119[aff  20  Misc.  609,  48  NTS  881]. 
(2)  The  existence  of  a  mortgage  on 
the  real  estate  of  the  customer  pro- 
cured by  the  broker  will  not  defeat 
the  broker's  right  to  c»>mmissions. 
where  at  the  time  of  terminating 
the  negotiations  such  objection  was 
not  raised.  Johnson  v.  Stewart,  etc., 
BIdg.  Co»  171  Uo.  A.  648,  163  6W  611. 
(8)  The  fact  that  the  wife  of  the 
customer  procured  by  the  broker  did 
not  sign  the  contract  for  an  ex<duuige 
of  properties  wUl  not  defeat  the 
broker's  right  to  oommlsalons.  where 
at  the  time  of  the  termination  of 
the  negotiations  such  objection  was 
not  raised.  Johnson  v.  Stewart,  etc., 
Bldg.  Co.  Bupra. 

[b]  ftihietwvt  UanrtlgtaeUoa  of 
the  prlBslpal  with  the  terms  on 
which  the  Droker  was  authorised  to 
sell  property,  or  with  the  terms 
agreed  on  with  the  purchaser  found 
by  the  broker,  does  not  Justify  the 
principal  in  refusing  to  complete  the 
transaction.  Fenn  v.  Ware,  100  Oa. 
663,  18  SB  888;  Stadler  v,  Jamea 
Bverard's  Breweries,  78  Hiac.  407, 188 
NTS  448;  Miller  v.  Barth,  86  Misc. 
S72,  71  NTS  888  [aff  86  Mlac.  810, 
74  NTS  869]. 

86.  Ala.~Blrralngham  Land,  ete^ 
Co.  V,  Thompson,  88  Ala.  146,  6  8 
473.  But  see  Blankenshlp  v.  Ryer- 
son,  60  Ala.  428  (holding  broker  not 
entitled  to  compensation  where  pur- 
chaser declined  to  complete  the  con- 
tract, without  fault  or  negligence  of 
principal,  on  the  ground  of  a  sup* 
posed  defect  of  title). 

Ark. — Reeder  v.  Bpps,  112  Ark. 
606,  168  8W  747  (holding  that,  where 
an  owner  of  land  employs  a  broker 
to  sell  It,  there  is  an  implied  obliga- 
tion on  his  part,  not  only  to  furnish 
a  good,  but  also  a  marketable,  title, 
and  If  the  broker  produces  a  pur- 


chaser ready,  willing,  and  able  to  buy 
he  is  entitled  to  his  commission, 
although  the  sale  la  prevented  by 
defect  In  the  title). 

Cal. — Alderson  v.  Houston,  154  Cal. 
1,  96  P  884  (failure  to  pay  aaseas- 
ments);  Oonsales  v.  Broad,  57  Cat 
224;  Mlddleton  v.  Flndla,  26  Cal.  76. 

Colo. — Craft  Realty  Co.  v.  Liver- 
nash,  27  Colo.  A.  1,  146  P  121. 

D.  a — Block  V.  Ryan,  4  App.  288. 

Fla. — Sullivan  v.  Brown,  67  Fla. 
138,  64  S  466  (holding  that,  where 
a  real  estate  broker  was  referred  by 
the  owner  to  the  tax  books  for  a 
description  of  the  land,  and  the 
broker  procured  a  binding  contract 
of  Bale  of  the  land  described  accord- 
ing to  such  books,  he  was  -  entitled 
to  his  commission,  although  the  sale 
was  not  consummated  by  reason  of 
error  in  the  description). 

Qb~> — Davis  T.  Morgan,  96  Oa.  618,. 
28  SB  417. 

ni.— Badeanz  t.  Rohrer,  188  XIL  A. 
114:  Taokett  t.  Powler,  ISO  111.  A. 
87;  Goodrldge  t.  Holladay,  18  lU. 
A.  868. 

Iowa. — ^Ketcham  r.  Axelson,  16fr 
Iowa   460,   142    NW   tt;   Woloh  T. 

Toung,  78  NW  69. 

Kan. — Sturgeon  v.  Culver,  87  Kan. 
404,  124  P  419,  AnnCasl913E:  341 
and  note  (that  principal  does  not 
hold  title  to  land):  Btsnton  v. 
Barnes,  72  Kan.  641.  84  P  116; 
Remington  v.  Sellers,  8  Kan.  A.  80tp 
67  P  661. 

Ky. — Reld  v.  Thompson,  60  SW 
248,  20  KyL  1887. 

Mloh. — Harger  v.  Wataon,  1 7a 
Mich.  192,  142  NW  362;  Hayes  v. 
McAra.  160  Mich.  198.  181  NW  686.. 
86  L.RAN8  116:  Weaver  v.  Rietaai^a, 
144  Mich.  Sf6.  108  NW  888.  I  LRANS 
866. 

Minn.— Smith  v.  Mellen,  118  Minn. 
198,  138  NW  666  (easement  over 
property  as  defect  in  title);  Peavy 
V.  (Treer,  108  Minn.  812.  181  NW  876; 
Gauthler  V.  Weat.  46  Minn.  198.  41 
NW  666. 

Mo.— Kent  V.  Allen,  24  Mo.  98: 
Brown  v.  Smith,  118  Mo.  A.  69.  87 
SW  666;  Perrin  v.  Klmberlln.  110  Ho. 
A.  661.  85  SW  630:  Hynea  T.  Bret- 
telle,  10  Mo.  A.  344;  Cbrlst«Hen  V. 
Wooley,  41  Mo.  A.  63. 

Nebr. — Reasoner  v.  TateiL  90  Nebr. 
767.  184  NW  651;  Bell  v.  Stedman, 
88  Nebr.  626,  180  NW  267. 

N.  T.— Smith  V.  Peyrot,  201  N.  T. 
810,  94  NB  662  [rev  184  App.  Dlv. 
964  mem,  118  NTS  1143  mem  (aff  113 
NTS  643)];  Schwetd  v.  Storandt,  167 
App.  Dlv.  865,  143  NTS  161;  Morgan. 
V.  Calvert.  126  App.  Div.  827,  110  NTS 
865;  Cuaack  v.  Alkman,  98  App.  Dlv. 
579,  87  NTS  940:  Doty  v.  Miller,  4t 
Barb.  6X9:  Freilich  v.  Tucker,  OS 
Misc.  818,  188  NTS  786;  Scott  v. 
Neuberger,  88  Hlac.  22.  lio  NTS  162; 
Braune  V.  Henrlcha,  161  NTS  675. 

Oh.— Oodley  v.  KUey,  87  Oh.  Clr. 
Ct.  606. 

Okl.— Toder  v.  Randol.  16  Okt.  808, 
S3  P  637,  8  LRANS  676  and  note; 
Gorman  v.  Hargis.  6  Okl.  300.  60  P  92. 

Or.— Kyle  V.  Rlppey,  20  Or.  446,  2« 

P  808. 

Pa.— Clark  v.  BatUglla,  47  Pa. 
Super.  290;  Peters  v.  Holmes.  46  Fa. 
Super.  278  (holding  that,  where  a 
broker  effecta  a  sale  of  property  for 
a  aum  named,  he  la  entitled  to  hla 
commissions  on  such  sum,  Irrespec* 
tlve  of  the  fact  that  ,tbere  waa  f 
mortgage  oiL^thi 


628    [9  C.  J.] 


BR0KEB8 


[§104 


principal's  refusal  or  inability  to  give  possession 
of  the  property  within  a  reasonable  time.^'  This 
rale  is  particularly  true  where  the  contract  of 
employment  expressly  requires  the  principal  to  fur- 
nish a  good  title,^  or  ,  where  the  principal  has  rep- 
resentea  that  the  title  is  good,  but  it  has  been 
held  otherwise  where  there  was  only  a  slight  mis- 
representation as  to  the  quantity  of  the  property, 


which  was  due  to  a  mere  mistake,  and  the  state- 
ment as  to  the  quantity  was  not  intended  or  undei- 
stood  as  a  warranty.*"  Consequently  if  the  princi- 
pal pays  the  broker  his  commission  before  the 
purchaser  withdraws  from  the  transaction  it  can- 
not be  recovered  back."  The  broker  is  also  entitled 
to  his  commission  where  a  lease  of  property,"  or  a 
loan  on  the  security  of  real  estate,    fails  of  con- 


Tenn. — Cheatham  v.  TarbrovKh,  90 
Tenn,  77.  16  SW  107«. 

Tex. — O'Reilly  v.  Cryer.  (Civ.  A.) 
175  SW  773;  Cheek  v.  NIcholBon, 
(Civ.  A.)  133  SW  707;  Wlllson  v. 
Crawford,  (Civ.  A.)  130  SW  227; 
Gillespie  V.  Dick,  (Civ.  A.)  Ill  SW 
664;  Wilson  v.  Clark,  (Civ.  A.)  79 
SW  649;  Brackenrldee  v.  Clarld^e, 
(Civ.  A.)  42  SW  1005;  Sullivan  v. 
Hampton,  (Civ.  A.  1896)  32  SW 
SS6.  See  also  Smye  v.  Groesbeck, 
(Civ.  A.)  78  SW  972. 

Utah. — Little  v.  Fleishman,  SB 
Utah  566.  101  P  984,  24  LRANS 
1182  and  note. 

Va, — Bankers'  Loan,  etc.,  Co.  v. 
Spindle,  108  Va.  426,  62  SB  266. 

Wash. — Dean  v.  Williams,  56 
Wash.  614.  106  P  180. 

Wis. — Arnold  v.  Waupaca  Nat. 
Bank.  126  Wis.  H2,  106  NW  828,  3 
LRAias  680. 

B.  C. — Dunphy  v.  Cariboo  Trading 
Co.,  7  WeatWklr  S26. 

Han. — Brydses  t.  Clement,  14  Man. 
688;  HcKensle  v.  C%amplon,  4  Man. 
168:  Wolf  V.  Talt,  4  Man.  S9  (all 
holdlnK  that,  where  the  sale  failed 
because  of  a  defect  In  the  principal's 
title,  the  broker  was  entitled  to  be 
paid  a  compensation  for  flndlnff  a 
purchaser,  not  necessarily  the 
amount  agreed  on  as  a  commission, 
but  a  compensation  as  on  a  quantum 
meruit  or  by  way  of  damages,  and 
that  under  the  circumstances  it  was 
competent  to  award  compensation 
equivalent  to  the  amount  of  the  com- 
mission agreed  on  had  the  sale  gone 
through). 

Que. — Lamarre  v.  Clairmont.  48 
Que.  Super  461. 

"There  is  no  doubt  but  that,  where 
a  broker  procures  a  purchaser  able 
and  willing  to  enter  Into  a  contract 
upon  the  terms  proposed  by  the  seller, 
the  broker  is  entitled  to  his  com- 
pensation, if  the  sale  falls  through 
because  the  seller  cannot  comply 
with  his  own  proposed  terms  and  de- 
liver the  property  free  from  undis- 
closed incumbrances."  Lord  v.  Crane, 
78  Misc.  389,  392,  138  NYS  383. 

[a]  The  fact  that  the  prlneipal 
does  not  own  the  property  which  he 
employs  the  broker  to  sell  does  not 
defeat  the  broker's  right  to  compen- 
sation on  procuring  a  purchaser. 
Smith  v.  Schlele,  93  Cat  144,  28  P 
857  (where,  at  the  time  the  contract 
of  brokerage  was  made,  the  prlncl- 

Sal  had  only  an  option  on  the  land); 
lonk  V.  Parker,  180  Mass.  246,  63 
NE  793.    See  also  supra  £-64. 

[b]  The  priBolpal  is  not  entttled 
to  a  reasonable  time  (1 )  within 
which  to  perfect  his  title.  Bruce  v. 
Wolfe,  102  Mo.  A.  384.  76  SW  728. 

(2)  But  he  l8  entitled,  after  the  pro- 
duction of  a  purchaser  by  the  broker, 
to  a  reasonable  time  In  which  to  make 
the  deed,  prepare  the  abstract,  and 
correct  any  curable  defects  therein, 
and  la  not  liable  to  commissions  If 
the  purchaser  refuses  to  allow  such 
reasonable  time.  Bunyard  v.  Far- 
man,   176  Mo.  A.  89,  161  SW  640. 

(3)  What  is  a  reasonable  time  for 
an  owner  of  land  to  make  a  deed, 
prepare  an  abstract,  and  correct  any 
curable  defects  therein  after  the  pro- 
duction of  a  purchaser  by  a  broker 
depends  on  the  facts  of  each  ease. 
Bunyard  v.  Farman,  116  Mo.  A.  8B, 
161  SW  640. 

[c]  OoBunlSBloa  om  sals  of  Invalid 
bonds. — ^A  broker  employed  to  sell 
bonds  has  a  right  to  presume  that 
they  are  valid,  and  if  he  finds  a 
purchaser  and  the  sale  fails  because 
of  tbelr  Invalidity  he  Is  entitled  to 


a  commission.  Berg  v.  San  Antonio 
St.  R.  Co.,  17  Tex.  Civ.  A.  291,  42 
SW  647,  48  SW  929. 

[d]  Airresment  to  pnrehase  when 
deieot  is  onred, — Where  a  broker 
procured  a  purchaser  ready  and  will- 
ing to  buy  the  property,  but  the  sale 
was  not  consummated  by  reason  of 
a  defect  In  the  vendor  s  title,  al- 
though the  purchaser  agreed  to  take 
the  property  as  soon  as  the  defect 
was  cured,  the  broker  waa  entitled 
to  his  commissions.  Cusack  v.  Aik- 
man,  93  App.  Dlv.  679,  87  NYS  940. 

[e]  Offer  to  our*  defeet. — The 
fact  that  the  owner  offered  to  perfect 
the  title  for  the  prospective  pur- 
chaser by  suit  at  law  la  no  defense 
to  an  action  for  commissions.  Bruce 
V.  Wolfe,  102  Mo.  A.  884,  70  SW  723. 

[f]  •nbseqnemt  oorliur  of  defeat. 
— It  is  immaterial  that  the  principal, 
after  the  time  for  performing  the 
contract  of  sale  has  expired,  pro- 
cures the  defect  to  be  cured  within 
a  reasonable  time,  with  the  knowl- 
edge and  consent  of  the  agent  and 
the  proposed  purchaser,  and  that  the 
latter  still  refuses  to  take  and  to  pay 
for  the  bonds.  Berg  v.  San  Antonio 
St.  R.  Co.,  17  Tex.  Civ.  A.  291,  42 
SW  647.  43  SW  929. 

[g]  A  dafset  In  the  pxtnetpal'a 
tlua  la  inunatsirlal  where  the  pur- 
chaser fallB  to  purchase  solely  be- 
cause of  his  inability  so  to  do.  Hicks 
V.  Norton,  (Tex.  Clv.  A.)  166  SW  66». 

[h]  Where  a  pnrOhaser  who  is  to 
par  the  eowimisslons  does  not  make 
objeotion  to  the  broker  as  to  con- 
summating the  sale  on  the  ground  of 
a  dispute  in  the  division  line,  he  can- 
not refuse  to  pay  the  broker  com- 
missions because  of  such  alleged  dis- 

fute.  Carrineton  v.  Oraves,  121  Ud. 
67.  87  A  237. 

Prevlona  sale  "by  ownav  aa  def«at> 

In^^iiglLt  to  "T""*— *T"  see  supra 

87.  Beach  v.  Travelers'  Ins.  Co., 
73  Conn.  118,  46  A  867  (thlrh^  days 
a  reasonable  time);  Held  v.  "Thomp- 
son. 60  SW  248,  20  KyL  1887;  No- 
sottl  V.  Auerbach,  79  L.  T.  Rep.  N. 
S.  413  (air  15  T.  L.  R.  140]. 

[a]  XnahtUty  to  give  immediate 
possession.— Where  a  broker  em- 
ployed to  bring  about  a  sale  of  real 
estate  brought  to  the  owner  a  re- 
sponsible purchaser  willing  to  take 
the  premises  on  the  terms  outlined 
by  the  owner,  the  broker  was  en- 
titled to  bis  commissions,  although 
the  sale  fell  through  because  the 
owner  could  not  give  Immediate 
possession  as  he  had  agreed  to  do. 
Putter  V.  Berger,  96  App.  Dlv.  62,  88 
NYS  462. 

88.  Alderson  v.  Houston,  154  Cal. 
1,  96  P  884:  Phelps  v.  Prusch,  88 
Cal.  626.  23  P  1111;  Attix  v.  Pelan. 
5  Iowa  836;  Maddux  v.  St.  Louis 
Union  Trust  Co.,  186  Mo.  A.  138,  171 
SW  669;  Bruce  V.  Wolfe,  102  Mo. 
A.  884,  '76  SW  728. 

89.  Davis  V.  Lawrence,  62  Kan. 
368,  84  P  1051;  Pullerton  v.  Carpen- 
ter, 97  Mo.  A.  197,  71  SW  98.  But 
see  Crockett  v.  arayson,  98  Va.  864, 
86  8E  477  (holding  that  a  broker 
is  not  entitled  to  a  pommission  where 
the  purchaser  refuses  to  carry  out  a 
contract  of  purchase  on  discovering 
the  falsity  of  representations  of  the 
principal  concerning  the  amount  of 
encumbrances  on  his  title.  If  It  ap- 
pears that  the  contract  of  purchase 
would  not  have  been  entered  into 
but  for  the  misrepresentations,  since 
the  broker  is  not  legally  damaged. 
This  case  Is  contrary  to  all  authority. 
It  seems  to  proceed  on  the  theory 


that  the  broker  was  suing  for  fraud, 
whereas  in  fact  he  was  suing  on  the 
contract  of  employment.  It  is  ud- 
questionably  the  law  that  the  broker 
is  entitled  to  his  commission,  if  the 
sale  falls  because  of  a  defect  in  Uie 
principal's  title,  although  the  prin- 
cipal has  made  no  representations 
concerning  it,  and  yet  this  case, 
without  denying  that  proposition, 
holds  that  If  the  principal  Is  guilty 
of  misrepresentations  the  brokar 
cannot  recover.  It  seems  to  put  a 
distinct  premium  on  fraud). 

[a]  ItepTesentatioas  by  the  ownn 
to  the  broker  or  by  the  broker  to 
a  snbagcnt  that  the  owner's  title  la 
good  is  not  essential  to  a  recovery 
of  commission.  Reasoner  v.  Yates, 
90  Nebr.  757,  134  NW  661. 

90.  Hausman  v.  Herdtfelder,  SI 
App.  Dlv.  46.  80  NYS  1039;  Diamond 
V.  Hartley.  38  App.  Dlv.  87,  66  NTS 
994,  47  App.  Dlv.  1.  61  NYS  lOSl 
Compare  Cohen  v.  Farley.  28  Utsc. 
168,  68  NYS  1102;  Sokolskl  v.  Bleis- 
tUt,  131  NYS  668  [aflf  129  NTS  26] 
(holding  that,  where  brokers  pro- 
cured a  purchaser  who  signed  a  coa- 
tract  but  refused  to  execute  it  be- 
cause of  a  shortage  of  three  feet  in 
the  dimensions  specified  In  the  cob- 
traot  of  sale  which  corresponds  with 
the  contract  of  employment  of  the 
brokers,  they  are  entitled  to  their 
commissions). 

[a]  Xaowlsdffa  by  pnrahaBsr.«- 
At  any  rate  the  above  rule  Is  true 
where  the  purchaser  knew  the  dimen- 
sions of  the  lot  before  he  agreed  to 

Surchase  it.  Sloman  v.  Bodwell,  2i 
febr.  790,  40  NW  321. 

[b]  Where  a  brokar  IkmUiaT  with 
a  lot  is  employed  to  procure  a  pur- 
chaser, and  the  owner  states  to  the 
broker  that  the  lot  has  a  frontage 
of  one  hundred  and  sixty-eight  feet 
on  the  street,  and  a  purchaser  pro- 
cured by  the  broker  refuses  to  com- 
plete the  purchase  because  the  front- 
age is  only  one  hundred  and  sixty- 
five  feet,  the  broker  is  not  entitled 
to  •commissions,  since  he  is  em- 
ployed to  procure  a  purchaser  for 
the  lot  as  it  is,  and  the  fact  that  the 
owner  told  the  proposed  purchaser 
during  the  negotiations  that  the 
frontage  was  one  hundred  and  sixty- 
eight  feet  does  not  affect  the  con- 
tract of  brokerage.  Keough  v. 
Meyer,  127  App.  Dlv.  273.  Ill  NTS  1. 

91.  Conkling  T.  Krakauer.  70  Tex. 
736.  11  SW  117. 

93.  Washburn  v.  Bradley,  IM 
Mass.  86,  47  NE  612  (holding  that 
where  the  principal  agreed  to  give 
a  broker  commission  for  renttnx 
premises,  and  the  broker  secured  » 
contract  wherein  a  third  person 
agreed  to  take  the  premises  at  a 

Erice  satisfactory  to  all  parties,  but 
y  reason  of  misrepresentations 
made  by  the  principal  in  regard  to 
the  duration  of  certain  subleases  he 
failed  to  become  a  lessee,  the  princi- 
pal was  liable  for  the  commission): 
Sharps  V.  Byrns,  1  Tenn.  Civ.  A.  ill, 
121  [quot  Cyc]. 

[a]  Where  a  broker  employed  b7 
a  mwried  woman  to  proenre  a  lesti* 
of  her  separate  real  estate  procurer 
a  leasee  willing  to  lease  the  property 
on  the  terms  specified,  she  must  exe- 
cute a  lease  In  which  the  husband 
Joins  so  as  to  vest  in  the  lessee  a 
merchantable  title,  and  where  she 
falls  so  to  do,  and  the  lessee  refosM 
to  take  a  lease  executed  by  her  alone, 
the  broker  may  nevertheless  recow 
his  commission.  Bnnls  v.  Bager,  IH 
Mo.  A.  493.  133  SW  860. 
M.  Conn.— <:iark    v.  Henry 
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siiiniiiati<m  beeaiiBe  of  a  defeet  in  the  prmeipaT's 
title. 

Fudt  broktf.  It  is  essential  to  the  broker's 
ngbt  to  eonuniBsiong  in  auoh  cases  that  he  himself 
is  not  at  faolt,**  and  that  he  does  not  know  of  the 

Thompson,   etc.,   Co..   75   Conn.  161, 
52  A  720. 

Kan.— Little  v.  Liggett,  8«  Kan. 
747.  762,  121  P  1126,  40  LRANS  89 
[cil  Cyc). 

Mass. — Fltspatriclt  T.  Gllson,  176 
Mass.  477,  67  NB  1000. 

Minn. — Peet  v.  Shsrwood,  48  Minn. 
447,  46  NW  869. 

N.  Y. — Smith  V.  Peyrot.  201  N.  T. 
SIO,  94  NB  662  [rev  134  App.  Dlv. 
)54  mem.  118  NYS  1143  mem  (aft 
116  NYS  B43)];  Dorlon  v.  Forrest. 
101  App.  Dlv.  32,  91  NYS  481;  Holly 
T.  Oosllng.  S  E.  D.  Smith  262  (where 
tbe  title  was  encumbered);  Egan  v. 
Kleferdorf.  16  Misc.  386,  38  NYS  81 
(where  the  principal's  building  en- 


defeet  at  ^fae  time  of  flndii^  the  castomer;*'  but 
it  has  been  held  that  he  is  under  no  implied  obliga- 
tion to  find  out  whether  the  owner  actually  has  the 
title  which  he  claims.^ 
D^ect  not  real.   The  broker  is  not  entitled  to  a 


croached  on  adjoining  property}. 

Pa.— Mlddleton  v.  Thompson.  163 
Pa.  112,  29  A  796. 

Eng. — Green  v.  Lucas,  33  L.  T. 
Ren.  N.  S.  684. 

(a]  TUs  la  — peolaBy  tnw  where 
the  principal  agrees  to  fumiah  a  good 
title.  Plnck  V.  Bauer,  40  Mlso.  218. 
31  NTS  62S. 

[b]  WlMn  the  vdmeipal  Is  maUe 
to  aatimtj  maSmOag  Usna  against  the 
property  other  than  a  first  mortgage, 
which  Is  a  neoesBary  condition  to 
the  consummation  of  the  loan,  and 
which  for  that  reason  Is  never  made, 
the  broker  Is  entitled  to  his  commis- 
alons.  Neftelberger  v.  Garner,  126 
App.  IMv.  420.  109  NTS  747. 

fc]  Want  of  authority  to  transfer 
title. — Where  an  executor,  represent- 
tng  that  he  has  authority  to  mort- 
gage certain  property,  offers  an  agent 
B  certain  commission  to  secure  a 
loan,  and  the  agent  produces  a  per- 
son able  and  willing  to  make  the 
loan  but  who  afterward  declines  to 
make  it  solely  on  the  eround  of  the 
eiecutor'a  want  of  authority  to  exe- 
cute the  mortgage,  the  avent  has 
earned  his  commission.  FuTlerton  v. 
Carpenter.  97  Mo.  A.  197.  71  SW  98. 

rd]  SnwequMit  anring  of  defeot. 
— The  fact  that  the  principal  subse- 
quently cures  the  defect  in  his  title 
and  that  the  customer  then  refuses 
to  make  the  loan  does  not  deprive 
the  broker  of  his  right  to  a  commis- 
sion, where  the  principal  gave  no 
notice  that  the  defect  was  cured 
until  six  months  after  the  customer 
was  procured,  and  the  customer  then 
refused  to  make  the  loan  because  of 
changed  nnanclal  conditions.  Clark 
V.  Henry  G.  Thompson,  etc.,  Co.,  76 
Conn.  161.  6S  A  720. 

94.  Cal.— MltUeton  v.  Fimhla.  26 
CaL  76. 

111.— Woolf  Sullivan,  U4  111.  609. 
79  KB  646  (act  of  broker  clouding 
title). 

Kan. — Remington  v.  Sellers,  8  Kan. 
A  806,  67  P  661. 

Uo^-O'Nell  v.  Prints.  116  Mo.  A. 
216,  91  SW  174. 

N.  T. — Schweld  V.  Storandt.  167 
App.  Dlv.  856,  148  NTS  1«1;  Doty  v. 
Hitler,  4S  Barb.  629;  Shropshire  v. 
Prankel.  46  Misc.  S16,  91  NTS  79 
(fidlure  of  loan;  broker  at  fault). 

Pa. — ^Irona  v.  Snyder,  49  Pa.  Super. 
E22. 

Tex,— Daugherty  v.  Leewrlght, 
iClv.  A.)  174  SW  841;  McLane  v. 
Petty.  (CJv.  A.)  169  SW  891;  Rosers 
V.  McMillen,  62  Tex.  Civ.  A.  486.  132 
SW  863  (holding  that  where  the 
broker  levied  an  attachment  on  the 
land  for  his  compensation,  because 
of  which  the  purchaser  refused  to 
close  the  trade,  the  broker  was  not 
entitled  to  commissions);  Alhrltton 
V.  Hexla  First  Nat.  Bank,  88  Tex. 
Civ.  A.  614,  86  SW  646. 

Va. — Leonard  v.  Taughan,  117  Va. 
614.  86  SE  471.  LRA1916E  714  and 
note. 

[a]  Hem  sayrsssloas  of  opinion 
by  a  broksr  to  a  vendee  of  lana  as  to 
the  strength  of  the  title,  not  based 
on  his  peraonal  knowledge,  will  not 


affect  the  broker's  right  to  commis- 
sions on  a  resale  of  the  land  made 
by  him  for  the  vendee,  but  which  the 
purchaser  refused  to  take  on  account 
of  the  defective  title  of  the  vendee. 
Christensen  v.  Wooley.  41  Mo.  A.  63. 

9S.  Cal. — Smith  v.  Schlele,  93  Cal. 
144.  28  P  857.  See  however  Martin 
v.  Bde,  103  Cal.  167,  37  P  199  (hold- 
ing that  a  broker's  right  to  commis- 
sions for  procuring  a  purchaser  for 
land  under  an  agreement  therefor  is 
not  affected  by  the  fact  that  he  knew 
that  tbe  principal  had  title  to  only 
five-sixths  of  the  land). 

IlL— Hoyt  V.  Shipherd,  70  111.  809. 
Mass. — ^Tombs  v.   Alexander,  lOl 
Mass.  265,  3  AmR  849. 

Mo.— Hynes  v.  Brettelle,  70  Mo.  A. 
344  (where  the  principal  Informed 
the  broker  of  the  defect  before  the 
negotiation,  and  he  concealed  it  from 
the  purchaser  and  represented  to  the 
prlnclpal  that  he  had  fully  Informed 
the  purchaser  of  the  defect);  Culp 
V.  Powell.  68  Mo.  A.  238  (where  the 
broker,  with  knowledge  of  the  en- 
cumbrance and  despite  instructions 
to  the  contrary,  prepared  an  agree- 
ment for  sale  free  from  all  encum- 
brances, and  misread  It  to  the  prin- 
cipal so  as  to  deceive  hira  as  to  Its 
contents). 

N.  Y. — Malnhart  v.  Poerschke,  32 
Misc.  97,  66  NTS  494  (where  the 
broker  knew  that  the  title  was  en- 
cumbered by  a  lease). 

Okl.— Toder  v.  Randol,  16  Okl.  308, 
83  P  637.  3  LRANS  676. 

Tex. — Wlllson  v.  Crawford,  (Civ. 
A^)  130  SW  227  (holding  that,  where 
brokers  undertook  to  sell  land  with 
knowledge  of  the  existence  of  an 
outstanding  lease.  It  was  their  duty 
to  disclose  the  fact  to  their  pros- 
pective purchaser,  and.  If  the  sate 
failed  by  reason  of  their  failure  so 
to  do,  they  oould  not  recover  com- 
missions as  for  a  completed  sale): 
Brady  v.  Maddox,  (Civ.  A.)  124  SW 
739;  Montgomery  v.  Amsler,  67  Tex. 
Civ.  A.  216.  122  SW  207  (holding  that 
a  broker  knowing  at  the  time  he 
undertakes  to  sell  land  of  defects  In 
the  title  cannot  hold  the  owner  re- 
sponsible for  the  failure  of  the  sale 
of  a  portion  of  the  land  because  of 
such  defects);  Berg  v.  San  Antonio 
St.  R.  Co.,  (Civ.  A.)  49  SW  921;  Berg 
v.  San  Antonio  St.  R.  Co.,  17  Tex.  Civ. 
A.  291,  42  SW  647,  43  SW  929;  Com- 
pare Levy  V.  Dunken  Realty  Co., 
(Civ.  A.)  179  SW  679  (holding  that, 
although  brokers  with  whom  defend- 
ants listed  property  for  sale  or  ex- 
change, and  who  had  knowledge  of 
the  existence  of  encumbrances  on  the 
property,  could  not  themselves  have 
made  a  contract  binding  defendants 
to  sell  or  exchange  their  property 
otherwise  than  subject  to  the  encum- 
brances, where  defendants  made  a 
contract  to  exchange  lands  with  a 

Early  procured  by  tbe  brokers,  which 
ound  them  to  remove  such  encum- 
brances, the  brokers  were  entitled 
to  their  compensation  notwithstand- 
ing their  knowledge  of  the  encum- 
brances, and  although  defendants', 
failure  to  comply  with  the  contract 
resulted  from  their  failure  to  remove 
such  encumbrances). 

Wash.— Merrltt  v.  LlUyblade,  67 
Wash.  159,  106  P  621. 

[a]  gnffldsnoy  of  knowledge.^ — (1) 
A  broker's  knowledge  of  the  facts 
invalidating  bonds  which  he  Is  nego- 
tiating for  sale  carries  with  It  knowl- 
edge of  the  legal  effect  of  such  facts. 
Berg  V.  San  Antonio  St.  R.  Co.,  (Tex. 
Civ.  A.)  49  SW  921.  (2)  The  fact 
that  a  land  broker  was  told  by  the 
owner  that  defects  had  been  found 
in  the  title,  but  that  he  believed  that 
It  was  good,  as  he  had  owned  the 
land  for  thirty  or  forty  years,  was 
sutnclent  to  put  the  browsr  on  InquliT 


and  to  charge  him  with  notice  of  the 
defects,  the  statement  by  the  owner 
that  the  title  was  good  for  the  rea- 
son given  being  merely  an  expres- 
sion of  opinion.  Montgomery  v, 
Amsler.  67  Tex.  Civ.  A.  216.  122  SW 
307.  (3)  The  fact  that  a  broker,  in 
negotiating  a  sale,  signs  a  contract 
with  tbe  purchaser  providing  that 
the  title  shall  be  satisfactory  to  the 
purchaser's  attorneys  Is  not  a  recog- 
nition of  a  defect  In  the  principal  s 
title  which  will  defeat  a  recovery  for 
his  commission,  where  the  sale  falls 
through  on  account  of  such  defect. 
Berg  V.  San  Antonio  St.  R  Co..  17 
Tex.  Civ.  A.  291.  42  SW  647.  43  SW  929. 

[b]  WImm  a  Ittoksr  knows  tliat  his 
mtnolpal  liolds  only  a  mortgagee*! 
Interest  In  the  property  and  may  not 
be  able  to  obtain  title  by  foreclosure, 
the  broker  cannot  recover  commis- 
sions for  negotiations  which  are  not 
completed  because  the  principal  did 
not  obtain  title  througn  such  pro- 
ceedings. Corbin  V.  Mechanics',  etc., 
Bank,  121  App.  Div.  744,  106  NYS 
673. 

[c]  Brldenoe  held  not  to  >how 
that  the  broksr  had  knowledge  of  a 

defect  of  title  before  he  attempted 
to  make  a  sale.  McKlnnon  v.  Hope, 
118  Ga.  462,  45  SE  413. 

[d]  Where  the  broker  had  no 
reason  to  gaspest  that  the  title  was 
defeotiTe,  although  he  did  not  re- 
member whether  he  told  the  vendor 
the  name  of  the  proposed  purchaser 
or  the  price  agreed  on,  the  vendor 
having  received  part  of  the  deposit 
and  having  expressed  her  gratifica- 
tion as  to  tbe  proposed  sale,  the 
broker  Is  entitled  to  his  commission, 
although  the  purchaser  refused  to 
complete  the  sale  because  the  vendor 
oould  not  give  good  title.  Strout  -r. 
Kenny,  107  NTS  92. 

[e]  AffMSMsnt  to  flvn  flsfsotj  ■ 
The  fact  that  a  broker  knew  that  de- 
fendant's title  to  the  land  was  de- 
fective did  not  defeat  the  right  to 
commissions,  where  he  procured  a 
purchaser  but  the  purchaser  refused 
to  take  such  defective  title,  if  de- 
fendant agreed  with  the  broker  to 
cure  the  defect  In  the  title  before 
the  contract  was  made.  McGowan 
V.  Eubank.  (Tex.  Civ.  A.)  177  SW  612. 

as.  Lord  v.  Crane,  78  Misc.  389, 
1S8  NTS  383.  Compare  Wiggins  v. 
Coddlngton,  S3  Ulsc.  439,  146  NYS  3 
(holding  that  it  Is  a  broker's  duty  to 
inquire  as  to  terms  of  sale  and  as 
to  the  general  character  of  the  prop- 
erty, and  that  It  Is  not  misrepre- 
sentation, either  willful  or  inadvert- 
ent, for  the  owner  to  remain  mute 
when  not  asked  as  to  encroachments 
thereon);  Ranger  v.  Lee,  66  Misc.  144, 
146.  121  NYS  828  (holding  that, 
where  an  owner  of  real  estate  situ- 
ated in  a  district  within  which  a 
large  part  of  the  land  Is  subject  to 
ancient  covenants  employs  a  broker 
to  procure  a  purchaser,  he  need  not 
Inform  tbe  broker  of  the  existence 
of  the  restrictive  covenants  in  ble 
chain  of  title  unless  the  broker  asks 
about  It,  and  the  silence  of  the  owner 
Is  not  equivalent  to  a  fraudulent 
concealment  of  the  covenants,  and 
where  the  court  said:  "There  Is  no 
duty  on  the  part  of  a  real  estate 
owner  to  inform  a  broker  as  to 
whether  there  are  covenants  as  to 
nuisances  in  his  chain  of  title,  un- 
less he  is  asked  about  It.  It  is  the 
duty  of  the  broker  to  ask.  If  he 
wants  to  know.  A  large  part  of  the 
land  in  the  borough  of  Manhattan  is 
subject  to  such  covenants  in  some 
form,  covenants  of  ancient  standing, 
of  whose  existence  the  owner  is  often 
unaware.  It  does  not  occur  to  the 
owner,  unless  he  Is  an  experienced 
trader,  to  Inquire  as  t^^the^i^tenfe^ 
of    such  0^^(fS3^ 
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eommiBsion  under  these  oircumstances,  however, 
where  the  defect  in  the  title  is  not  real  and  sab- 
stanttal,"  unless  he  has  prooored  a  valid  oontraet 
from  a  solvent  customer. 

Oontrary  provision  in  contract.  Hie  contract  of 
employment  may  be  so  drawn  as  to  deprive  the 
broker  of  the  r^j^t  to  a  commission  if  the  trans- 

tbem  If  he  knows  about  them.  The 
employment  of  a  brolcer  la  neart? 
always,  as  In  this  Instance,  at-  the 
broker's  own  augsestlon.  The  broker 
Is  an  expert  In  such  matters,  familiar 
with  these  covenants  and  their  fre- 
quency. The  covenants  are  not 
usually  of  any  present  Importance. 
They  are  generally  rather  a  benefit 
than  an  Injury  to  the  property.  To 
hold  that  silence  about  them  on  the 
owner's  part  Is  equivalent  to  fraudu- 
lent concealment  of  them  from  the 
brolcer  would  be  to  establish  a  rule 
without  sufficient  reason,  and  would 
probably, result  In  fraud  and  Imposi- 
tion"); Avola  V.  Oppenheimer,  isa 
NTS  421  (holding  that  a  broker  can-' 
not  recover  commlssionB  for  procur- 
ing a  purchaser  for  land  subject  to 
a  lease,  where  the  purchaser  declined 
to  accept  the  land  on  that  cruuhd, 
and  the  broker  had  made  no  Inquiry 
as  to  when  possession  could  be 
delivered). 

[a]  It  Is  not  the  Autr  or  ohUn- 
ttoa  of  a  teoksr  to  ass  that  the 
▼sador  has  a  fOod  tttta  or  that  he 
enters  Into  an  enforceable  contract 
the  broker's  duty  being:  performed 
when  he  has  secured  a  purchaser 
ready,  willing',  and  able  to  purchase 
on  the  vendor's  conditions.  King  v. 
Knowles,  122  App.  Dlv.  414.  106  NTS 
760;  Corfaln  v.  Mechanics',  etc..  Bank, 
121  App.  Dlv.  744.  106  NTS  673. 

[b]  Duty  of  loaa  teoksr  to  •» 
anlns  tMle, — Where  a  broker  agrees 
to  procure  a  loan  of  money  on  the 
property  of  bis  principal,  and  to  have 
the  title  to  the  property  examined 
for  a  certain  sum,  to  Include  the  ex- 
penses of  examining  the  title  and  his 
commission,  and  receives  the  title 
deeds  and  procures  a  lender  who  re- 
fuses to  loan  the  money  on  a  defect 
in  the  title  being  found,  the  broker 
cannot  recover  his  commission,  for  ho 
should  have  examined  the  title  be- 
fore applying  for  the  loan.  Budd  v. 
Zoller.  62  Mo.  238. 

87.  Ala. — ^Blanksnsblp  v.  Ryarson, 
60  Ala.  426.  ^       v,  ^ 

Ark. — Reeder  v.  Bpps,  112  Aril.  696. 
166  SW  747. 

^^Otl.— Mlddleton  v.  Flndla,  26  Cal. 

b.  C. — Block  V.  Ryan,  4  App.  288. 

Ga.— Hanesley  v.  Bagley,  109  Qa, 
S4<,  S4  BE  684. 

Mo.— Kent  v.  Allen,  82  Mo.  87; 
Marmaduke  v.  Martin,  90  Mo.  A.  629. 

N.  Y.— Qatling  v.  Central  Spar 
Verein,  67  App.  Dlv.  50,  71  NTS  496: 
Shapiro  t.  Nadler.  61  Misc.  IS,  99 
NTS  S79;  Holman  t.  Patten,  186  NTS 
613. 

Tenn. — Gilchrist  v.  Clarke,  86  Tenn. 
883.  8  SW  672. 

Tex. — Brackenrldre  v.  Claridge,  91 
Tex.  627,  44  SW  819,  43  LRA  693  and 
note  [rev  (Civ.  A.)  42  SW  1005]; 
Griffith  v.  Bradford,  (Civ.  A.)  138 
SW  1072;  Roberts  v.  Holland,  (Civ. 
A.)  134  SW  810. 

Wash. — Somers  Co.  v.  PIx,  76 
Wash.  233.  134  P  932. 

[a]  If  there  Is  an  apparent  lefeot 
In  the  piwer  tltlSt  and  the  sale  falls 
on  that  account,  the  broker  is  en- 
titled to  hla  commission,  although 
the  title  Is  good  In  fact,  where  the 
principal  ft.ll8  to  remove  the  defect 
or  to  produce  to  the  purchaser  evi- 
dence that  the  defect  does  not  exist 
In  fact.  Gerhart  v.  Peck,  42  Mo.  A. 
644. 

96.  Crlstenaen  v.  Wooley.  41  Mo. 
A.  53;  Gilchrist  v.  Clarke.  88  Tenn. 
68B,  8  SW  672;  Parker  v.  Walker,  86 
Tenn.  566,  8  SW  391;  Brackenrlds© 
V.  Claridge.  91  Tex.  527,  44  SW  819. 


action  fails  beeause  of  a  defeot  in  the  prindpal's 
title,"  as  where  it  makes  the  right  to  a  commiasioa 
dependent  upon  the  consummation  of  the  transac- 
tion;^ and  it  has  been  held  that,  if  the  customer 
reserves  the  right  to  withdraw  from  the  transae- 
tion,  in  case  he  finds  the  title  bad  on  examinatiw, 
the  broker  is  not  entitled  to  a  commisaionf  on  the 


43  LRA  698  trev  (Civ.  A.)  42  SW 
1005];  Griffith  V.  Bradford.  <Tex.  Civ. 
A.)  138  SW  1078. 

[a]  "ThMs  cases  yroossd  won 
ths  prinelvls  that  when  the  broker 
has  procured  a  binding  contract  he 
has  performed  his  obligation;  for  If 
the  title  Is  good  the  principal  may 
enforce  the  contract  of  sale;  If  bad, 
the  failure  to  consummate  the  trans- 
action Is  attributable  to  his  own 
fault.  But  when  no  written  contract 
of  sale  has  been  procured,  and  the 
proposed  purchaser  declines  to  take 
the  property  on  account  of  some  sup- 
posed Infirmity  In  the  title,  it  is  in- 
cumbent upon  the  broker,  In  order  to 
recover,  to  show  by  competent  evi- 
dence that  the  defect  actually  ex- 
ists." Brackenridge  v.  Claridge,  91 
Tex.  627,  534,  44  SW  819,  43  LRA  693. 

B9.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Shepard,  126  Ala.  416,  28  S  202 
(where  the  purchaser  agreed  to  pay 
the  price  when  a  "good  and  sufficient 
warranty  deed"  was  tendered). 

Ky.— Nash  v.  CSiilders,  165  Ky.  772. 
160  SW  486  (holding  that,  where  the 
owner  of  a  farm  agreed  that  plain- 
tiffs might  sell  It  on  commission, 
subject  to  the  condltldn  that  no  eon- 
tract  should  be  made  until  her  title 
was  perfected,  plalntlfts  could  not 
recover  commissions  on  the  sale  to 
one  demanding  a  merchantable  title, 
while  the  title  to  a  portion  of  the 
tract  was  still  defective). 

Mo.— -Reiger  v.  Merrill,  126  Mo.  A. 
641,  102  SW  1072. 

N.  T.— Lord  V.  Crane,  78  Misc.  889. 
138  NTS  888;  Couper  v.  O'Neill,  68 
Misc.  319. 103  NTS  122  (holding  that, 
where,  at  the  time  a  contract  of  sale 
is  made  with  a  purchaser  procured 
by  a  broker,  a  contract  Is  entered 
Into  between  the  owner  and  the  bro- 
ker, by  which  the  owner  agrees  to 
pay  a  stated  commission  "when  the 
title  Is  passed,"  and  title  never 
passes  because  of  defects  therein, 
the  broker  Is  not  entitled  to  the  com- 
mission). But  see  Meckes  v.  Mullen, 
76  Misc.  803,  132  NTS  942  [diet 
Couper  V.  O'Nell,  supra]  (holding 
that,  where  defendant  employed 
plaintiff  to  sell  certain  real  property 
on  a  commission  on  the  selling  price, 
"when  the  title  Is  passed,"  the  phrase 
"when  the'  title  Is  iiassed"  was  not 
to  be  construed  as  a  condition  to 
plalntlCTs  right  to  commissions  but 
rather  as  fixing  a  time  when  the 
contract  should  be  performed;  and 
that,  on  failure  of  the  title  to  pass, 
defendant  was  estopped  to  claim  that 
plaintiff  had  failed  to  earn  hla  com- 
mission). 

Tex. — Carter  &  Co.  v.  Harrell,  66 
Tex.  Civ.  A.  268.  118  SW  1139. 

1.  Cremer  v.  Miller,  56  Minn.  62, 
67  NW  818;  Pfans  v.  Humberg,  30 
Oh.  Cir.  Ct.  711  (holding  that  a  con- 
tract to  pay  an  agent  for  his  "serv- 
ices when  the  property  was  sold" 
does  not  entitle  him  to  compensation 
until  either  a  sale  is  had  or  an  en- 
forceable contract  is  made,  tendering 
a  deed  which  Is  refused  for  an  al- 
leged defect  In  title  does  not  meet 
either  requirement) :  West  v.  stoeckel, 
6  Oh.  Deo.  (Reprint)  .1088.  10  AmL 
Rec  808  (where  a  lessor  having  the 
privilege  of  purchasing  the  fee  em- 
ployed a  broker  to  procure  a  loan 
with  which  to  make  the  purchase, 
and  the  loan  failed  of  consummation 
because  the  owner  of  the  fee  refused 
to  give  the  lessee  a  deed);  Seattle 
Land  Co.  v.  Day.  2  Wash.  461.  27  P 
74  (holding  that,  where  a  broker 
cLgrees  to  sell  land  on  the  condition 
that  the  owner  shall  flrat  make  Ave 


hundred  dollars  out  of  the  sala  the 
broker  to  have  the  rest  of  the  profit 
as  his  commission,  he  la  not  entitled 
to  a  commission  for  merely  finding  a, 
purchaser,  if  the  sale  falls  through 
on  account  of  a  defect  In  the  title). 
But  see  FItspatrIck  v.  Gllson.  171 
Maes.  477.  S7  NB  1000  (holding  that 
a  stipulation  that  the  principal  Is  to 

?ay  his  broker  a  certain  commission 
or  negotiating  a  loan  does  not  make 
the  right  to  a  commission  dependent 
on  the  making  of  the  loan);  Gauthier 
V.  West,  46  Minn.  192.  47  NW  GS6 
(holding  that,  where  It  Is  agreed  be- 
tween the  owner  of  real  property  and 
the  brokers  In  whose  hands  he  has 
.placed  it  for  sale  that  In  case  of  a 
sale  no  commissions  shall  be  paid 
until  the  delivery  of  the  deed,  there 
is  an  Implied  contract  that  the  owner 
can  confer  on  a  purchaser  a  perfect 
title  to  the  property,  and  the  bro- 
kers are  entitled  to  commissions,  oit 
producing  a  customer  able  to  purr 
chase  and  reedy  and  willing  to  do 
so.  but  tor  a  defect  In  the  title). 

[a]  Oontraet  to  pay  ooaamlssieBS 
out  of  prooeeds  of  sale  or  loan. — (l) 
If  a  sale  of  bonds  falls  because  of 
their  Invalidity,  a  broker  Is  entitlea 
to  his  commission,  although  by  bis 
contract  he  was  to  be  paid  only  in 
case  the  sale  was  effected  and  the 

Erlce  paid.  Berg  v.  San  Antonio  St 
L  Co.,  17  Tox.  Civ.  A.  191,  42  SW 
647,  41  SW  929.  But  aee  Owen  v. 
Ramsey,  28  Xnd.  A.  88S,  8S  NE  247 
(holding  that,  where  the  broker's 
commission  was  to  be  deducted  from 
the  second  payment  of  money  m- 
lised  from  the  aale  of  the  bonds,  but 
before  the  second  blodt  was  delivered 
their  issue  was  declared  Illegal  and 
their  delivery  perpetually  enjoinel 
the  broker  was  not  entitled  to  any 
commission  for  securing  a  purchaser 
as  no  second  payment  was  ever 
made).  (2)  A  broker's  right  to  a 
commission  for  finding  a  purchaser 
of  land  Is  not  defeated  by  the  fact 
that  the  commission  was,  under  the 
contract  of  employment,  to  be  patd 
out  of  the  proceeds  of  the  sale,  and 
that  the  sale  was  not  consummated 
because  of  a  failure  of  title.  Chea- 
tham V.  Tarbrough.  90  Tenn.  77,  IS 
SW  1076.  But  see  Clark  v.  Hovey. 
217  Mass.  486.  106  NB  222  (boldInK 
that  where  the  broker's  commission 
was  to  be  paid  from  the  first  Ave 
hundred  dollars  received  by  th« 
owner  from  the  purchaser,  after  the 
first  five  thousand  dollars  had  been 
paid,  and  the  contract  of  purchase 
was  never  carried  out  because  the 
owner  could  not  give  a  good  title,  the 
agreement  with  the  broker  estab- 
lished a  time  before  which  he  was 
not  entitled  to  compensation,  and  not 
a  time  beyond  which  he  was  not  re- 
quired to  wait  for  it,  so  that  he  could 
not  recover).  (8)  It  has  been  held, 
however,  that  a  different  role  applies 
to  loan  brokers,  and  consequentlr 
that  an  agreement  to  accept  a  loan 
on  property  and  to  pay  the  broker  ■ 
commission,  to  be  deducted  from  the 
proceeds  of  the  loan  on  the  day  of 
closing,  does  not  render  the  principal 
liable  for  the  commission  where  bis 
title  to  the  property  la  rejected  by 
the  lender  and  the  loan  is  refused. 
Hess  V.  Bggera.  18  Misc.  728.  78  NTS 
1119  [aff87  Misc.  848.  78  NTS  980). 
But  see  Putsel  v.  Wilson.  49  Uun  ztt, 
2  NTS  47  (holding  that,  under  sndi 
circumstances  the  broker  could  re- 
cover his  commlBBlons  when  be  pro- 
cures a  person  willing  and  ready  to 
make  the  loan). 

OoBtxaot  for  Mda  a«  not  ISM 
supra  I  79. 


For  later  ea»M»  davslopaHBts  and  rtiaagsa  In  the  law  aee  cumulative  Annotations,  aanie  title, . 

Digitized  by 


§§  104^105] 


BROKERS 


I9C.J.]  681 


cnstomer's  refasal  to  make  the  pnnhase  for  that 
reason.' 

Betnniiiig  pnrchwtt's  deposit.  Where  the  pur- 
chaser has  made  a  deposit  to  be  returned  if  the 
title  does  not  prove  good,  the  broker,  does  not  lose 
bis  right  to  his  eommissioa  by  retumii^  such  de- 
posit without  the  knowledge  of  his  principal,  where 
the  title  has  proved  defective,  or  the  principal  has 
induced  the  purchaser  to  believe  that  it  is  defective 


and  to  aet  on  that  belief.' 
[i  106^  <S)  Failure  or  Befnaal  of  Ourtomer.  If 

the  principal  and  the  customer  found  by  the  broker 
enter  into  a  valid  contract/  and  the  broker  acts  in 
good  faith/  the  broker  is  not  deprived  of  his  right 
to  a  commission  by  the  fact  that  the  customer 
fails  or  is  unable  to  eany  out  the  contract/  such 
as  a  eontraot  of  purohase^  or  a  contract  of  ez- 


a  Condict  V.  Cowdrey,  18»  N.  T. 
2T),  34  NE  781  [rev  SI  N.  T.  Super. 
aiS,  19  NTS  8991;  Hough  v.  Baldwin, 
60  Hlsc.  546.  99  NTS  fi4G;  Carter  v. 
Harrell.  55  Tex.  Civ.  A.  268,  118  SW 
1139:  Crockett  v.  Grayson,  98  Va.  854. 
3S  SE  477;  Henschell  v.  J.  U  Gatee 
Land  Co..  146  Wia.  140,  131  NW  428. 

[a]  Approval  by  pnnliMev^ 
Where  an  owner  etnploya  a  broker 
who  procures  a  purchaaer,  and  a 
binding  contract  oi  sale  Is  made,  pro- 
viding for  a  title  good  In  the  pur- 
chaser's opinion,  and  the  purchaser 
thereafter  refuaes  to  take  the  title 
because  defective  In  his  opinion,  the 
broker  ta  entitled  to  hla  commlsslonB. 
Hamburger  v.  Thomoa.  (Civ.  A.)  IIH 
SW  770  [aie  lOS  Tex.  »0,  126  8W 
S61]. 

3.  Phelps  V.  Pniach,  83  Cal.  626, 
28  P  1111:  Scott  V.  <^ark,  S  S.  Z>. 
48B,  54  NW  538. 

[a]  Watrer. — (1)  The  right  to  re- 
cover for  services  In  procuring  pur- 
chasers for  lands  is  not  waived  by 
the  fact  that,  after  plaintiffs  found 
that  defendants  did  not  own  or  con- 
trol the  lands,  they  demanded  a  re- 
turn of  the  money  advanced  by  the 
purchasers.  Peavy  v.  Greer,  108 
Minn.  212,  121  NW  876.  (2)  But 
where  the  broker  allows  the  pur- 
chaser to  withdraw  the  earnest  money 
because  of  an  objection  to  the  title, 
he  thereby  waives  any  right  to  his 
commission.  Somers  Co.  v.  Plz,  76 
Wash.  238,  134  P  932. 

4.  Rlke  T.  McHugh,  188  Ala.  287, 
239,  66  S  452  [cit  Cyc];  Carrlngton 
V.  Smithers.  26  Cal.  A.  460.  467,  147 
P  2SS  [iiuot  Cyc}:  Lombard  v.  Sills, 
170  Uo.  A.  66S,  S»,  157  SW  98  [cit 
■Cyc]:  Huglll  V.  Weakley.  64  W.  Va. 
210.  hi.  91  SE  ISO,  IS  UlANS  ItU 
(quot  Cyc].   See  alao  supra  I  93. 

[al  Whkn  BO  UndlDf  ooBcraet  to 
*wp*  has  beea  Into,  (ij 

a  marketable  title  In  fee  simple  to 
property  desired  to  be  purchased  by 

A  principal  la  oeoesaary  in  order  to 
nisUin  a  broker's  claim  for  com- 
missions. Kinney  v.  Bckenberger,  74 
Or.  442,  145  P  ««6.  (2)  Where  a 
purchaser  refuses  to  complete  the 
purchase  because  of  alleged  defects 
In  the  owner'a  title,  when  the  title 
l8  In  law  good,  and  the  broker  has 
made  no  written  contract  with  the 
purchaser,    as    authorized    by  the 

■owner,  tbe  broker  cannot  recover  com- 
missions. Cunningham  v.  Friendly 
TO  Or.  222,  189  P  928,  140  P  989. 

5.  Cal. — Carrlngton  v.  Smithers,  26 
-Cal.  A.  4«0,  467,  147  P  225  Uuot  Cyc]. 

Colo. — Deweesa  v.  Brown.  66  Colo. 
430,  136  P  800. 

Uo.-— Lombard  v.  SlUs,  170  Mo.  A. 
5S&.  666,  167  SW  93  [clt  Cyc]. 

N.  Y. — Friend  v.  Jetter,  IS  Misc. 
3«8,  41  NTS  660  [aff  19  Misc.  101. 
43  NTS  287]  (holding,  however,  that 
false  representations  of  a  broker  con- 
cerning property  of  which  he  waa 
nesotiating  a  sale  do  not  defeat  his 
right  to  a  commission,  where  the 
purchaser  signed  the  contract  of  Sale 
-after  making  Independent  inquiries  as 
to  the  subject  of  the  representations). 

Tex. — Scottish-American  Mortg.  Co. 
y.  tlavis,  (Civ.  A.)  72  SW  217  [mod 
on  other  grounds  96  Tex.  604,  74 
SW  17,  97  AmSR  932]  (where  the 
evidence  was  held  not  to  show  such 
a  misrepresentation  as  to  the  shape 
■of  the  tract  by  the  broker,  mislead- 
ing the  purchaser,  as  to  warrant  the 
latter  In  refusing  to  complete  the 
purchasa,  and  thus  to  deprive  the 
broker  of  his  commissions). 

Va.— JiiigUl  V.  Weekley.  64  W. 

^a.  210,  nsTsi  SB  360,  16  Lrans 

1262  [Quot  <03''C]. 


rnuid  or  good  faith  of  broker 
affeoUac  hla  zlgbt  to  oompanaattoti 
ganaralur  see  supra  SI  67-70. 

[a]  '*nm  broker  la  t3w  ageat  of 
the  Mller.  and  as  such  Is  bound  to 
act  In  good  faith  toward  hfs  prin- 
cipal. He  cannot  fraudulently  put 
off  an  Inaolvent  person  on  his  prin- 
cipal, and  thus  entrap  him."  Payne 
V.  Ponder,  13B  Oa.  283,  77  SB  32. 

ft.  Ala.— Rlke  V.  MoHugh,  188  Ala. 
237,  239,  66  8  458  [clt  Cyc].  ' 

Ga. — Odell  v.  Doslar.  104  Oa.  203, 
80  SB  813. 

III.— Off  V.  J.  B.  Inderrleden  Co.. 
74  111.  A.  105. 

N.  T. — Perry  v.  Bates,  115  Api>. 
©iv.  337,  100  NTS  881;  Norton  v. 
Genesee  Nat.  Sav.,  etc.  Assoc.,  67 
App.  Dlv.  620,  68  NTS  32:  Brown  v. 
Orassman,  63  App.  Dfv.  440,  CS  NTS 
112C;  Baumann  v.  Nevlna,  68  App. 
Div.  290,  65  NTS  84. 

S.  D. — Mattes  v.  Bngel,  16  S.  D. 
380,  89  NW  661. 

V.  Ala. — Bingham  v.  Davidson,  141 
Ala.  151,  37  S  738. 

Ark. — Moore  t.  Irwin,  89  Ark.  289, 
295,  116  SW  662,  181  AmSR  97,  20 
LRANS  1168  [clt  Cyc];  Plnkerton  v. 
Hudson,  87  Ark.  606,  113  SW  86. 

Cal. — Shalnwald  v.  Cady.  92  Cal. 
83,  28  P  101;  Swank  v.  Roberts,  21 
Cal.  A.  730,  142  P  104;  Rpot  v.  Gread- 
wobl,  20  Cal.  A.  139,  128  P  418. 

Colo. — Hallack  t.  Hinckley,  19 
Colo.  88,  84  P  479. 

Conn. — ^Lsete  v.  Norton,  43  Conn. 
219. 

Ga. — Payne  v.  Ponder,  139  Oa.  283, 
77  SB  82;  Georgia  Iron,  etc.,  Co.  v. 
Rogers,  12  Ga.  A.  429,  77  SB  218. 

III.— Fox  V.  Ryan,  240  111.  891, 
88  NB  974  [aff  146  IlL  A.  245]  (hold- 
ing that,  where  the  seller  accepts 
the  proposed  purchaaer  and  enters 
Into  a  valid  contract  with  him,  the 
brokor'a  tmmmlaslona  are  earned, 
whether  the  purchaser  subsequently 
falls  to  perform  his  contract  and 
make  the  payment  agreed  on  or  not) ; 
Dennis  v.  Walters,  121  111.  A.  93; 
Frieatedt  v.  Dietrich,  84  111.  A.  604; 
Jenkins  v.  Holtlngsworth,  88  111.  A. 
189;  Greene  v.  Holllngshead,  40  111. 
A.  195;  McConaughy  v.  Mahannah, 
28  111.  A.  169. 

Ind.— Love  v.  Miller,  53  Ind.  294,  21 
AmR  '  192:  Micks  v.  Stevenson,  '22 
Ind.  A.  476,  61  NB  498. 

Iowa. — Ketcham  v.  Axslaon,  160 
Iowa  466,  142  NW  62:  Wanka  v.  Haz- 
ard, 149  Iowa  16.  117  NW  1099,  121 
NW  1068. 

Kan. — HuttoD  t.  Stewart,  80  Kan. 
602,  136  P  681;  Lyman  Wagner, 
12  Kan.  90,  182  P  988. 

Mass. — Pearson  v.  Mason.  120 
Mass.  63. 

Minn. — Gransbury  v.  Saterbak,  116 
Minn.  339.  183  NW  861. 

Mo.— Bird  V.  Rowell,  180  Mo.  A. 
421,  167  SW  1172:  Lombard  v.  Sills, 
170  Mo.  A.  566.  566,  167  SW  93  [clt 
Cyc];  Robinson  v.  Lowe,  169  Mo.  A. 
443,  165  SW  61;  Love  v.  Owens,  SI 
Mo.  A.  601. 

Nebr. — Lunney  v.  Healey.  56  Nebr. 
813,  76  NW  668,  44  LRA  693  and 
note. 

N.  T.— Bach  v.  Emerlch,  36  N.  T. 
Super.  648:  Helnrlch  v.  Kom,  4  Daly 
74;  Chapman  v.  George  R.  Read  Co., 
83  Misc.  16,  144  NTS  412  (holding 
that.  In  the  absence  of  apeclal  agree- 
ment, a  broker  employed  to  sell  a 
lease  does  not  become  a  guarantor 
of  the  proposed  lessee,  or  assume 
the  obligation  of  compelling  him  to 
take  the  lease);  Thain  v.  Phllbrlek. 
36  Misc.  829.  74  NTS  856;  Rosenbera 
V.  Smith,  26  Misc.  774,  66  NTS  628; 
Hurwtts   V.   Dusln,   148   NTS  942; 


laj  veBaor  oi  p; 

wn  MCBlred  to  aeoept  a 
without  opportunity  for  ini 

as  to  hla  ability  to  compi; 


Brink  v.  Goodelle,  188  NTS  1036; 
Sobel  V.  Miller,  ISO  NTS  238  (holding 
that  it  was  no  defense  to  a  suit  for 
a  broker's  commission  for  procur- 
ing a' purchaser  for  a  buslneaa  that 
because  the  purchaser  desired  to  be 
relieved  from  his  contract  defendant 
had  returned  his  money  as  the  pur- 
chaser was  a  poor  man);  Qeoghegati 
V.  Kelly.  11  NTS  704. 

Okl.— Croak  v.  Trentman,  IBO  P 
1088;  Lowenstein  v.  Holmes,  40  Okl. 
38,  185  P  727;  Scully  v.  Williamson, 
26  Okl.  19.  23.  108  P  896,  27  LRANS 
1089,  AnnCasl912A  1866  [clt  Cyc], 

Pa. — Seabufy  v.  Fidelity  Ins.,  etc, 
Co.,  205  Pa.  234,  64  A  898;  Hippie  v. 
Laird,  189  Pa.  472.  42  A  46. 

Tex. — Moss  V.  Wren,  118  SW  149 
foert  questions  answered  113  SW 
739];  Klrkland  v.  Berry,  (Clv.  A.) 
136  SW  832;  Albritton  v.  Mexla  First 
Nat.  Bank,  38  Tex.  Clv.  A.  614,  86 
SW  646.  Compare  Gnnis  v.  Cator, 
(Clv.  A.)  174  SW  947  (holding  that 
a  broker  employed  by  an  adminis- 
trator to  procure  a  purchaser  of  real 
estate  who  procures  a  purchaaer 
who  refuses  to  accept  tbe  adminis- 
trator's deed  cannot  recover  commis- 
sions because  the  purchaser  Is  not 
ready  and  willing  to  purchaae  on  the 
terms  speclfled). 

W.  Va.— Huglll  v.  Weekley.  64 
W.  Va.  210,  214,  61  SB  860, 16  LRANS 
1262  [cit  cfyc]. 

Ont.— Smith  V.  Barff.  27  Ont.  L. 
276n  Hunt  v.  Moore,  19  OntWR  78, 
2  OntWN  1017. 

[a]  "Tha  reaAor  of  propMty  la 
~       '  a  ptmlwasy 

InvestlntlOB 
itllty  to  comply  with  tbe 
terms  of  the  contract,  but  where  be 
does  accept  auch  purchaser,  unin- 
fluenced by  fraud  or  mlsrepreeenta- 
tion.  It  Is  a  determination  by  him  of 
the  purchaser's  ability  to  perform 
his  contract,  and  if  the  purchaser 
afterwards  falls  to  perform  It,  the 
seller  cannot  defeat  the  broker's  com- 
missions on  the  around  that  the  pur- 
chaser was  not  able  to  buy  the  proj^ 
erty."  Fox  t.  Ryan.  240  111.  S91,  I«7, 
88  NB  974. 

[b]  Vzoparty  tafcan  in  asma  of 
stranger  as  aham  to  avoid  oom- 
lulssioB. — ^Wbere  a  broker,  employed 
to  find  a  customer  for  real  estate, 
produces  a  purchaser  ready,  willing, 
and  able  to  buy  on  the  terms  ag^reed, 
be  Is  entitled  to  hla  commission, 
although  the  property  Is  not  taken 
in  the  name  of  the  purchaser,  when 
It  appears  that  It  was  taken  In  the 
name  of  another  as  a  sham,  to  avoid 
the  commission.  Fist  v.  Currle,  49 
Colo.  284,  112  P  689. 

[c]  Trader  a  eoatraet  to  eonrey, 
requiring  payment  of  brokers*  oom- 
mlaalon  by  the  purohaaer,  on  com- 
pletion of  the  transaction,  the  pur- 
chaser Is  liable,  where  failure  to 
complete  the  transaction  is  due  to 
want  of  performance  on  his  part 
Stanton  v.  Carnahan,  16  Cal.  A.  627, 
116  P  839. 

[d]  The  fact  that  the  principal 
has  a  right  of  reseissiou  against  the 
customer,  for  the  latter's  misrepre- 
sentations, does  not  deprive  the 
broker  of  his  commissions.  Deweese 
V.  Brown,  66  Colo.  430,  186  F  800. 

[e]  A  broker  may  by  agreament 
WMve  Us  right  to  a  oonunlssloa  (1) 
In  case  the  purchaser  defaults  In 
carrying  out  the  contract.  Colwell  v. 
Springfield  Iron  Co.,  24  Fed.  631: 
Seymour  v.  St  Luke's  Hospital.  28 
App.  Div.  119,  50  NTS  989  [app 
dlsm  169  N.  T.  524  mt   

mem].  (8nimw».bl>^a?^.^ 
chaser  obtained  by  a  broker  re 
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ebonge,"  unless  the  broker  knew  at  the  time  of  offer- 
ing his  sorviees  that  the  cnstomer  would  be  unable 
to  carry  out  aneh  eontraet*  This  rule  is  especially 
applicable  where  the  failure  or  refusal  of  the  cub- 


to  carry  out  the  contract  of  sale 
entered  Into  with  the  vendor,  the 
broker  does  not  waive  his  riffht  to 
a  commission  by  the  fact  that  on 
such  refusal  he  procures  another  cus- 
tomer and  states  that  he  expects  no 
commission  on  the  flrst  sale.  Bach 
V.  Emerlch,  SS  N.  T.  Super.  648. 

[f]  Bcfttaal  of  awtonur  to  oom- 
^•t*  louri— It  has  been  held  that 
a  different  rule  applies  to  loan 
brokers,  and  accordlnaly  a  broker 
employed  to  procure  a  loan  does  not 
earn  a  oommtssion  merely  by  secur- 
Ing  a  competent  person  who  otters 
to  make  the  loan,  but  who.  after  ac- 
ceptance by  the  client,  refuses  to 
consummate  the  transaction.  Ash- 
fleld  V.  Case,  93  App.  Dlv.  4S2,  87 
NYS  649:  Crasto  v.  White,  62  Hun 
473,  6  NYS  718.    See  alBO  supra  9  87. 

Oonoloaloii  of  preliminary,  oon- 
dltlonsl,  or  optional  oontraot  by  prin- 
cipal as  founding:  right  to  commis- 
sion see  supra  {  90. 

Modlfloatloa  or  oaneelUtlon  of  oon- 
traot oouolnded  by  prlaolpal  as  af- 
fecting right  to  commission  see  supra 
I  91. 

ireoesslty  of  eomplettoii  of  trans- 

Mtton  see  supra  SI  86-88. 

8.  Jenkins  v.  Holllngs worth,  B8 
111.  A.  139;  Kelnatb  v.  Reed,  18  N.  M. 
SS8,  137  P  841  (holding  that,  where 
a  broker's  principal  and  a  customer 
havo'entered  into  a  valid  written  con- 
tract to  exchange  property,  the 
broker  is  entitled  to  his  commission, 
regardless  of  whether  the  customer 
Is  able  to  convey  a  perfect  title); 
Tieck  V.  McKenna,  116  App.  Div.  701,, 
101  NYS  31T  <holding  that  a  broker's 
right  to  commissions  for  procuring 
the  execution  of  a  contract  for  the 
exchange  of  property,  being  absolute 
when  the  written  contract  of  ex- 
change is  entered  Into,  Is  not  af- 
fected by  the  noncompletion  of  the 
contract,  caused  by  the  inability  or 
unwillingness  of  one  of  the  parties 
to  perform);  Charles  v.  Cook,  88  App. 
Dlv.  81,  84  NYS  8C7. 

[a]  "Where  tbe  agreemeat  to  aeU 
or  ezohaags  real  prtmerty  no  longer 
remain*  exeontory  but  has  been  con- 
summated by  an  actual  execution  of 
a  written  contract  therefor  ...  in 
the  absence  of  any  stipulation  to  the 
contrary  the  broker's  commissions 
are  earned  when  the  contract  Is 
Blgned  by  the  client,  and  a  defect  In 
title  under  such  circumstances  be- 
oomee  unimportant  and  constitutes 
no  defense  to  the  payment  of  the 
commissions."  Muttmnlck  v.  Davis, 
130  App.  DlT.  417,  419.  114  NTS  997. 

[b]  aenaonaMe  tlma  to  Oamt  title. , 
—Where  no  time  is  fixed,  a  party  to 
a  contract  for  the  exchange  of  lands 
has  a  reasonable  time  within  which 
to  satisfy  liens,  and  a  broker  who 
effects  an  exchange  cannot  be  denied 
hia  commission  because  one  of  the 
parties  does  not  Immediately  free 
his  property  from  all  liens.  Carring- 
ton  V.  Smithers,  28  CaL  A.  460,  147 
P  226. 

9.  Wiley  V.  Kraslow  Constr.  Co., 
141  App.  Div.  706,  127  NYS  879  (hold- 
ing that  a  real  estate  broker  cannot 
recover  for  procuring  a  futile  "con- 
tract to  exchange  land  if  he  knew  on 
offering  his  services  that  one  of  the 
other  parties  could  not  convey  title). 

[a]  Bat  the  fact  that  the  broker 
knew  that  hla  onstomer  did  not  In- 
tend to  perform  the  contract,  but  In- 
tended to  break  the  same  If  It  was 
to  his  interest  to  do  so,  constitutes 
no  defense  to  his  right  to  recover 
commissions  where  he  has  obtained 
a  binding  contract  with  such  cus- 
tomer which  is  enforced  by  his  prin- 
cipal. Georgia  Iron,  etc.,  Co.  v. 
Rogers.  12  Ga.  A.  429,  77  SB  213. 

10.  U.  S.— Dotaon  v.  Milliken.  209 
U.  S.  237,  28  set  489,  52  U  ed.  768 


[aff  27  App.  (D.  C.)  500]  (holding 
that  the  Inability  of  the  prospective 

fmr chaser  to  complete  the  purchase 
s  not  available  as  an  afterthought 
to  defeat  the  right  of  the  broker 
employed  to  And  a  purchaser  to  re- 
cover his  agreed  commissions,  where 
the  sale  failed  wholly  through  the 
fault  of  the  owner  who  made  no 
objection  to  the  purchaae). 

Cal.— Carrlngton  v.  Smithers,  26 
CaL  A.  460,  147  P  226  (where  In  the 
exchange  of  property  reasonable  time 
Is  not  allowed  one  party  to  free  his 
pr^erty  from  all  liens). 

C;onn'. — ^Wendle  v.  Palmer,  77  Conn. 
12,  68  A  12  (where  the  principal  re- 
fused to  allow  the  purchaser  a  rea- 
sonable time  within  which  to  pay 
a  demand  note  given  for  the  price). 

Ga.— Swift  V.  Moore,  15  Ga.  A.  2B4, 
82  SE  914  (releasing  purchaser). 

Kan. — Davis  v.  Roseberry,  95  Kan. 
411,  148  P  629;  Little  v.  Liggptt,  86 
Kan.  747.  121  P  112S.  40  LRAN3  89. 

Me. — Dennis  v.  Waterford  Packing 
Co.,  113  Me.  169,  93  A  68. 

Mass. — Hutchinson  v.  Plant,  218 
Mass.  148,  105  NE  1017. 

N.  Y.— Sotsky  v.  Ginshurg.  129 
App.  Div.  441,  114  NYS  114;  Glent- 
worth  v.  Luther,  21  Barb.  146;  Con- 
dlct  V.  Cowdrey,  57  N.  Y.  Super.  66,  6 
NYS  187  (In  the  last  two  cases  the 
principal  had  made  misrepresenta- 
tions concerning  the  land  to  be  sold): 
Strong  V.  Prentice  Brownetone  Co.,  6 
Misc.  67,  26  NYS  85  [aff  10  Misc.  880, 
31  NYS  144]  (where  the  principal 
tendered  to  the  buyer  goods  of  a 
quality  inferior  to  that  specified  in 
the  contract  of  sale  procured  by  the 
broker). 

Tex. — Wilson  v.  Burch.  (Civ.  A.) 
162  SW  1018  (holding  that,  the  con- 
tract of  sale  of  land  requiring  a  per- 
fect title,  the  purchaser  did  not 
breach  It,  so  as  to  deprive  the  broker 
of  the  right  to  commissions,  by  de- 
manding that  a  release  be  shown  of 
vendor's  lien  notes,  to  which  the  land 
was  subject,  before  he  paid  the  price, 
and  refusing  to  send  such  money  to 
enable  the  vendor  therewith  to  ob- 
tain the  release). 

W.  Va.— Huglll  V.  Weekley,  64  W. 
Va.  210.  214.  61  SE  860,  16  LRANS 
1262  [cit  Cyc]. 

Wis. — Foster  v.  Holbrook-Arm- 
strong  Iron  Co.,  168  Wis.  447,  149  NW 
148. 

Eng. — NosottI  V.  Auerbach,  79  L.  T. 
Rep.  N.  S.  413  (aff  15  T.  L.  R.  140] 
(where  the  principal  refused  to  de- 
liver possession  of  the  land  to  the 
purchaser  within  a  reasonable  time). 

See  also  supra  {  104. 

II.  U.  S.— Lassen  v.  Bayllss,  126 
Fed.  744,  60  CCA  512. 

Ala. — Roach  v.  McDonald.  117  Ala. 
$4,  66  S  823  (failure  to  pay  deferred 
payments). 

Ga. — Truitt  v.  Ansley,  12  Ga.  A. 
S29,  77  SB  200  (holding  that  an  owner 
may  contract  with  a  broker  that  his 
commission  shall  depend  on  the 
validity  of  the  owner's  title.  It  not 
being  illegal  for  a  broker  to  under- 
take to  sell  property  the  title  to 
which  Is  In  dispute,  unless  the  facts 
are  fraudulently  concealed  from  the 
purchaser). 

Ida, — Phillips  V.  Brown,  21  Ida.  62. 
120  P  454. 

III.  — Ballard. V.  Shea.  121  111,  A.  136 
(where  the  broker  for  the  vendor 
agreed  on  a  commission  to  the  bro- 
ker for  the  purchasers  "when  said 
sale  Is  fully  carried  out"). 

Minn. — Van  Norman  v.  Fitchette, 
100  Minn.  146.  110  NW  861. 

N.  J.— Hinds  v.  Henry.  36  N.  J.  L. 
328  (holding  that  a  broker  may,  by 
special  agreement  with  his  princi- 
pal, so  contract  as  to  make  his  com- 
pensation dependent  on  a  contin- 
gency which  nia  efforts  cannot  con- 


tomer  is  due  to  some  fault  of  the  prineipaJ.*"  How- 
ever, the  principal  may  avoid  the  rule  by  embodying 
a  stipulation  to  the  contrary  in  the  contract  of 

employment.'^ 

trol,  even  though  it  relates  to  tbe 
acts  of  his  principal,  as  on  the  event 
of  the  purchaser's  making  a  certain 
payment  at  a  given  time). 

Oh.— Laws  V.  Schmidt,  89  Ob.  8L 
108,  88  NB  S19. 

OKI.— Hopkins  v.  Settles,  149  P 
890. 

Pa. — Lowensteln  v.  McPeak,  41 
Pa.  Super.  280. 

Tenn. — Sharps  v.  Byrns,  1  Tenn. 
Civ.  A.  lis,  121  [cit  Cyc], 

Tex. — Kollman  v.  Brooks.  (Civ. 
A.)  166  SW  1007  (holding  that,  under 
an  agreement  that  In  the  event  of 
the  failure  of  the  purchaser  to  take 
the  land  no  compensation  shall  be 
paid,  the  broker  cannot  recover  com- 
pensation where  the  purchaser  pro- 
cured by  him  refused  to  perform  the 
contract  and  the  owner  accepted  the 
sum  specified  In  the  contract  of  sale 
as  liquidated  damages  and  relieved 
the  purchaser  from  liability):  Heath 
V.  Huffhines,  (Civ.  A.)  162  SW  17! 
(no  commissions  unless  sale  com- 
pleted, title  transferred,  and  pay- 
ment made);  Lyle  v.  University 
Land.  etc..  Co.,  (Civ.  A.)  10  SW  723 
(holding  that,  where  a  broker  Is  bv 
agreement  to  receive  a  commlsaion 
for  procuring  a  purchaser  only  on 
condition  that  the  sale  should  be 
made  to  a  certain  purchaser,  he  can- 
not recover  if  the  sale  to  such  pur- 
chaser Is  not  consummated  owing  to 
the  purchaser's  fault). 

Wash. — Lawler  v.  Armstrong.  S3 
Wash.  664,  102  P  775  (stipulation  to 
pay  the  broker  part  of  his  commis- 
sion In  case  of  the  default  of  the 

Purchaser    held    waived,    and  the 
roker  entitled  to   the  entire  com- 
mission). 

[a]  mipnlatloa  to  pay  oommii- 
slon  when  prloe  Is  zecelved  by  pria. 
cljfBl. — (1)  If  the  principal  agrees 
to  pay  the  broker  a  commission  only 
on  receipt  of  the  price  of  the  prop- 
erty sold,  then  the  broker  la  enti- 
tled to  nothing  until  the  purchaser 
pays  the  price.  Smith  v.  Post,  167 
Cal.  69.  138  P  706:  McPhall  v.  Buell. 
87  Cal.  116.  25  P  266;  Ormsby  v. 
Graham.  123  Iowa  202.  98  NW  724; 
RIggs  v.  Turnbull.  106  Md.  135,  fiS 
A  13,  8  LRANS  824,  11  AnnCas  781 
and  note;  Wilson  v.  Rafter.  188  Mo. 
A.  366,  174  SW  137;  Fletcher  v. 
Campbell,  29  Ont.  L.  601.  IS  Dom 
LR     420.     6     OntWN     261.     (2)  A 

{iromise  to  pay  a  broker  for  sellir,e 
and.  a  commission  "on  thi  price 
I  may  accept  ...  If  soU 
through  your  agency,"  means  a  com- 
mission on  the  price  agreed  to  be 
paid  for  the  property,  and  not  only 
on  the  amount  actually  paid.  Con- 
diet  V.  Cowdrey,  67  N.  Y.  Super.  6(. 
6  NlfS  187.  (3)  If  the  principal 
elects  not  to  enforce  the  contract 
the  broker  Is  entitled  to  commis- 
sions. Pinkerton  v.  Hudson,  ST 
Ark.  506,  118  SW  SB.  (4)  Where  a 
contract  for  the  sale  of  a  business 

Erovided     that     a    certain  broker 
rought  about  the  sale  and  that  the 
seller   thereby  agreed  to  pay  the 
broker  a  speclflea  commission,  the 
broker's   right  to  such  commission 
not    contingent    on    the  pur- 


ser latsr  oaaMh  dsvalflvmsBts  and  okaaCM  In  the  law  see  cumulative  Annotations,  aama  title, 
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chaser  paying  the  balance  due  under 
the  contract.  HurwitB  ▼.  Dusln. 
143  NYS  942. 

[b]  ntpalatloB  to  yar  eonnii^ 
slon  wlua  aala  Is  oomplstsd^n) 
Where  commissions  are  to  bt  paid 
a  real  estate  broker.  If  a  sale  nezo- 
tiated  by  htm  "goes  through,"  ihe 
broker  cannot  recover  such  commis- 
sions where  the  purchaser  verbally 
agrees  to  buy,  and  afterward,  with- 
out any  legal  reason,  refuses  to  op 
so.    Parmly  v.  Mead,  38  IlL  A.  114. 

iZ)  Where  a  broker  underlies  to 
Ispose  of  his  principal's  property 
on  spectfled  terms  uid  to  effect  a 

^imber. 


§§  105-106] 


BBOKESa 


[9C.JJ  633 


Feenniary  tespoiuiibUltr  of  pnrchMer:    It  bas 

been  held  that  where  the  principal  enters  into  a 
mntraet  with  a  porehaser  furnished  by  the  broker, 
the  broker's  eommisston  is  due,  although  the  par- 
chaser  proves  to  be  financially  irresponsible,"  or  fails 
to  meet  deferred  payments  of  the  purchase  money 

[4  106]  B.  Actions  im  Oompensation"— 1.  In 
Onural.  If  the  principal  fails  to  perform  his  con- 
tract with  the  broker  the  latter  may  recover  in 
assumpsit  on  the  common  money  counts.^"  If  a 
sale  by  an  owner  who  has  placed  lands  in  the  hands 
of  a  bnAer  for  sale  works  a  breach  of  contract 
with  the  broker,  an  aetion  fay  him  ahonld  be  based 


completed  sale,  he  le  not  entitled 
to   hlfl    commlsalon,    although  the 

tiurchaser  procured  by  him  enters 
nto  a  contract  with  the  owner 
which  he  subsequently  refuses  or  fa 
unable  to  perform.  Nutting  v.  Ken- 
ntiy.  16  Qa.  A.  ESS.  8G  SE  767;  Nagl 
V.  Small,  159  Iowa  387,  138  NW  848-. 
rarrineton  v.  Graves,  121  Md.  667, 
89  A  237:  I-vlna  v.  Martin  Holding 
Co..  B4  Mlac.  437,  148  NYS  126  (hold- 
ing that  a  pur<mafle  of  land,  being 
incomplete  because  the  purchaser's 
osajgnee  of  hfa  contract  was  unwil- 
ling and  unable  to  complete  It,  the 
broker,  whose  contract  with  the  sel- 
ler made  closing  a  condition  prece- 
dent to  a  right  to  a  commission,  un- 
less the  seller  defaulted,  cannot 
recover  a  commission).  Contract  to 
pay  commission  when  property  Js 
conveyed  see  also  supra  g  86. 
Jc]  Watver  of  stlpolatioa  hy 
nuutpaL — Where  a  note  given  for 
brokers'  services  In  selling  the  mak- 
ers' land  provided  that  It  should  be 
Told  if  the  sale  should  "fall 
through"  within  sixty  days  after  the 
first  Installment  of  purchase  money 
became  due,  and  the  purchaser  re- 
fused to  pay  such  installment  with- 
in said  time,  claiming  that  she  was 
unable  to  pay  it,  but  the  vendors 
elected  to  treat  the  sale  as  effectual, 
paid  an  installment  due  on  said 
note,  and  enforced  their  rights 
against  the  purchaser  by  foreclos- 
ure, the  sale  did  not  "fall  through," 
BO  as  to  entitle  the  makers  to  enjoin 
collection  of  the  note.  Webber  v. 
Holmes,  174  Mass.  410,  64  NB  873. 

Might  to  emnnilsaloa  nnOsr  agree- 
asat  for  sale  at  a«t  pzlM  see  supra 
1  79. 

la.  Colo. — Wray  v.  Carpenter.  16 
Colo.  271,  27  P  248,  26  AmSR  265. 

Mo.— Morgan  v.  Keller,  194  Mo. 
663,  92  SW  75;  .Wright  v.  Brown,  68 
Mo.  A  577, 

N.  T. — Alt  V.  Doscher,  102  App. 
Div.  344,  92  NYS  489  [aff  186  N.  Y. 
566  mem,  79  NE  1100  mem]:  Brady 
V.  Poster,  72  App.  Div.  416.  75  NYS 
*94:  VanVarlck  v.  Suburban  Inv. 
Co.,  76  Uiac.  693,  135  NYS  299  (hold- 
ing that  the  owner  employing  a  bro- 
ker to  negotiate  a  sale  of  real  estate 
may  not  e8Ci^M  paying  the  commis- 
sion on  the  grouna  that  the  custo- 
mer is  unable  to  pay  for  the  prem- 
ises, where  he  accepts  the  purchaser 
procured  by  the  broker  and  conveys 
the  premises  to  him). 

Tex.— Seldel  v.  Walker,  (CW.  A.> 
1T3  SW  1170;  Hamburger  v.  Thomas, 
'Civ.  A.)  118  SW  ^70.  Compare 
Berg  V.  San  Antonio  St.  R.  Co.,  (Civ. 
A.)  49  SW  921  (where  a  contract  for 
the  purchase  or  bondq  was  made  so 
that  the  purchaflera  might  sell  the 
bonds  to  others  within  the  time 
fixed  for  their  delivery,  and  they 
failed  to  consummate  the  contract 
beranse  of  their  inability  to  And 
nther  purchasers  before  the  time  for 
delivery). 

W.  Va.— Hugill  V.  Weekley,  64  W. 
Va.  219.  214.  61  SE  860,  16  LRANS 
1262  [elt  Cyc].  ^ 

Compare  ButledEv.  Baker,  17  R.  T. 
5!S.  23  A  1019,  3^mSR  897  (where 
the  seller  was  unacquainted  with  the 
purchaser's  standing  and  was  not  In- 
formed thereof  by  the  broker), 

[a]  "Wlisre  ths  broker  does  not 
jqnMrty  wanmat  the  flnanelal  ahU- 
ny  of  no  pwrohsMr-  procured  by 


him,  nor  agree  to  see  that  the  pur- 
chase money  Is  paid,  and  Is  giillty 
of  no  fraud  upon  his  principal,  the 
latter  takes  the  reBponslbllity  of 
accepting  the  proposed  purchaser. 
If  he  does  so,  and  enters  upon  an 
executory  contract  for  the  sale  of 
the  land  upon  his  own  terms,  the 
broker  Is  entitled  to  the  commis- 
sions agreed  upon  whether  the  con- 
tract is  ever  fully  executed  or  not. 
In  the  absence  of  contract  It  Is  not 
the  business  of  the  broker  to  see 
that  the  purchase  money  is  paid,  or 
to  enforce  the  contract  of  sale. 
That  is  the  business  of  his  princi- 
pal, the  vendor."  Moore  v.  Irwin, 
89  Ark.  289.  294,  116  SW  662,  131 
AmSR  97.  20  LRANS  1168  and  note. 

[b]  "The  broker  Is  not  an  In- 
swer  of  the  purohaaer's  ahUlty.  if 
he  is  accepted  as  satisfactory  by 
the  principal  and  a  binding  contract 
of  sale  is  made  by  the  latter  with 
him."  Payne  v.  Ponder,  139  Ga.  283. 
287,  77  SB  82. 

[c]  "At  this  point  arises  a  Olvl- 
slon  In  the  anthorlttM. — Some  deci- 
sions in  England  and  a  few  in 
America  hold,  that,  even  though  the 
principal    and    the    purchaser  pro- 

gosed  by  the  broker  enter  Into  a 
Indlng-  executory  contract  of  sale, 
as  where  some  of  the  purchase-price 
is  to  be  paid  In  Installments  at 
future  dates,  the  broker  has  not 
earned  his  commission  If  the  pur- 
chaser is  not  one  able  to  carry  out 
or  perform  the  contract  in  full.  The 
weight  of  authority  In  America  is 
to  tne  effect  that  the  right  of  a  real 
estate  broker  does  not  depend  upon 
the  carrying  out  and  fully  perform- 
ing of  the  contract  of  sale  by  the 
purchaser,  but  that  where  the  pur- 
chaser presented  by  .the  broker  la 
accepted  by  the  vendor,  and  they 
enter  into  a  binding,  valid,  and  en- 
forceable contract  of  sale,  the  bro- 
ker Is  entitled  to  his  commissions; 
and  this  right  Is  not  destroyed 
Uiough  the  purchaser  may  fall  or  be 
unable  to  make  deferred  payments, 
or  the  contract  may  not  be  carried 
into  full  effect."  Payne  v.  Ponder, 
139  Ga.  283,  286.  77  SB  32. 

Ability  of  oturtomer  to  eairr  ont 
contract  generally  see  supra  ||  87, 
88 

13.  Hallack  v.  Hinckley,  19  Colo. 
38,  34  P  479;  Greene  v.  Holllnifa- 
head.  40  111.  A.  195;  Stewart  v.  Fow- 
ler, 53  Kan.  537,  36  P  1002;  Travis 
v.  Graham.  23  App.  Div.  214,  48  NYS 
736. 

14.  See  generally  Agency  9§  566- 
588. 

AOtbrns  tm  moeatloB  of  anthov- 

Itysee  also  supra  IS  22,  64. 
ae^nlzlnff  rival  brokers  to  Intsr- 

plMd  see  interpleader  [23  Cyc  1]. 

aigbt  of  aot-off  see  Set-on  and 
Counterclaim  [34  Cyo  618]. 

IB.  Del. — McOonfgal  v.  Raughley. 
22  Del.  61,  83  A  801  (holding,  how- 
ever, that,  where  there  was  a  spe- 
cial contract  of  employment  of  bro- 
kers to  sell  real  property,  they 
would  not  be  entitled  to  recover  for 
their  services  on  the  common  counts, 
unless  the  agreement  was  executed 
and  completed  on  their  part,  or  they 
were  prevented  from  completing 
the  sale  within  the  time  limited  In 
the  contract  for  Its  completion). 

111.— Perin  v.  Parker,  126  III.  201, 
18  NB  747,  9  AmSR  671,  2  LRA  336 


on  the  breach  and  not  on.  a  performance  of  the 
contract If  a  principal,  in  order  to  defrand  the 
broker  of  his  right  to  a  commission,  conveys  the 
property  to  a  third  person  for  the  benefit  of  a 
customer  found  by  the  broker,  the  broker  may  sue 
for  the  commission  and  is  pot  eoaipelled  to  bring' 
an  action  for  fraud.*'  If  a  broker  releases  his 
right  to  a  commission  in  consideration  of  the  prin- 
cipal's promise  to  give  him  further  businesB,  the 
principal's  failure  to  keep  his  promise  does  not 
entitle  the  broker  to  recover  the  commission;  his 
remedy,  if  any,  is  on  the  promiae."  A  bill  for  a 
diseorexy  and  aeeounting  will  lie  in  a  proper  ease 

(holding  that  advances  made  by  a 
broker  in  the  line  of  his  employ- 
ment for  his  principal  who  has  en- 
gaged him  to  sell  on  the  board  of 
trade  and  is  acquainted  with  the 
manner  of  doing  buslnesa  there  are 
recoverable  on  the  common  money 
counts  aa  for  money  advanced  to  the 
prlncipal'a  use.  at  his  request) ; 
Tanner  v.  Clapp,  139  III.  A.  353 
(holding  that  common  counts  are 
sufllclent  to  admit  a  recovery  of 
commissions,  where  It  Is  stipulated 
that  all  proper  pleadings  In  assump* 
sit  for  the  recovery  of  commissions 
for  the  sale  of  real  estate  should  be 
considered  in);  Newman  t.  Lumley, 
125  111.  A.  382. 

Mont. — Blankenship  v.  Decker,  34 
Mont.  292,  85  P  1036. 

Nebr. — Clark  v.  Davles,  88  Nebr. 
67.  129  NW  166. 

N.  J.— RlBley  v.  Beaumont,  71  N. 
J.  L.  372,  59  A  145. 

Pa.— Edwards  v.  Goldsmith.  16  Pa. 
43  (holding  that,  where  a  broker 
was  to  receive  a  definite  commission 
for  procuring  a  purchaser  for  land, 
and  compiled  with  his  part  of  the 
contract,  but  his  principal,  without 
good  reason,  failed  to  fulfill  hla  part 
of  the  contract,  the  broker  may  re- 
cover. In  Indebitatus  assumpsit,  tne 
amount  of  compensation  agreed  on). 

Eng. — Prlckett  v.  Badger,  1  C.  B. 
N.  S.  296,  87  ECL  296.  140  Reprint 
123. 

[a]  A  hrokav  may  reoovar  in 
aasnnpait  for  the  reaaonahle  rain* 
of  hla  asrvloes  in  selling  land,  al- 
though It  appears  that  there  was  a 
contract  to  pay  for  such  services, 
his  recovery  being  limited  to  the 
contract  price.  Sackman  v.  Free- 
man, 130  Mo.  A.  384.  109  SW  818. 

[bl  .  On  aooonnt. — Where  there 
was  an  agreement  for  the  payment 
of  a  fixed  sum.  and  the  right  to  re- 
quire payment  accrued,  it  could  be 
recovered,  In  an  action  on  an  ac- 
count annexed.  Hutchinson  v.  Plant. 
218  Mass.  148.  105  NB  1017. 

16,  Metzen  v.  Wyatt.  41  111.  A. 
487:  Gregg  v.  Loomls,  22  Nebr.  174, 
34  NW  3S6  (holding  that,  where  a 
real  estate  broker  brought  an  atftlon 
to  recover  commissions  for  a  com- 
pleted sale  of  real  estate,  and  the 
testimony  showed  that  he  had 
merely  procured  a  purchaser  who 
afterward  purchased  from  the 
owner,  the  action  was  pnmerly  one 
to  recover  damages,  but  If  this  ob- 
jection was  not  raised  by  either 
party  the  court  will  not  Interpose 
it). 

[a]  If  a  broker  la  antttM  to  re- 
oovar on  a  sal*  nude  by  hla  prin- 
cipal on  terma  Olffezlnff  from  those 
set  forth  in  his  contract,  he  must 
sue  on  a  quantum  meruit  and  not 
on  the  contract.  Clark  v.  Asbury, 
(Tex.  Civ.  A.)  184  SW  286.  See 
also  Waddell  v.  Noser,  188  III.  A. 
302  (where  the  contract  was  not  so 
different  aa  to  require  the  broker  to 


recover  on  a  quantum  meruit). 

AotloxM  for  ImMh  of  eontzaet  of 
•i»loyni«nt  see  also  supra  If  23. 

Oomplotlon  of  tranMOtlon  nafo- 
tlated  by  teokar  as  pMzoftalBtt*  to 
right  to  oommlsaton  see  supra  li  86, 
102,  106. 

17.  Martin  v.  Fegan,  9S  App.  Div. 
164,  88  NYS  472. 

18.  Llndt  v.  SchlltB  BMWlng  Cou, 
113  Iowa  200,  84  NW  fOWy^^^T^ 
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in  favor  of  a  broker  against  the  principal.^'  An 
action  to  recover  a  commiBsioD  for  n^tiating  a 
contract,  the  commission  being  computable  on  the 
amount  to  become  dne  the  principal  thereunder, 
may  be  commenced  before  the  oontrset  has  been 
folly  performed. An  action  for  compensation  for 
effecting  a  sale  of  land  is  transitory  and  in  per- 
sonam only." 

A  demand  on  the  principal  for  payment  of  a 
commission  for  selling  land  is  not  ordinarily  a  con- 
dition precedent  to  uie  right  of  action  therefor;" 
but  a  broker  who  has  advanced  margins  for  the  pur- 
chase of  stocks  cannot  recover  the  amount  thereof 
before  calling  on  the  client  to  take  up  the  stock.'' 

[$  107]  2.  Defenses"— a.  In  General.  The  fact 
that  the  purchaser  of  a  lot  puts  it  to  a  use  which 
is  objectionable  to  the  principal  as  the  owner  of 
remaining  lots  which  adjoin  it  does  not  relieve  the 
principal  from  the  obligation  to  pay  a  commission 
to  the  broker  who  procured  the  purchaser.*"  Par- 
tial failnre  of  considwation  is  no  defense  to  an 
action  on  a  note  given  for  a  conunisBion."  It  is  no 
defense  to  an  action  for  compensation  for  Bervices 

19.   Sbepard  v.  Brown.  4  Glffard 
108,  <6  Reprint  Ml. 

90.  Horsan  v.  Calvert,  128  App. 
XMv.  127,  110  NYS  8S5;  Woodward  v. 
Steams,  10  AbbPrNS  <N.  T.)  896 
(holding  further,  however,  that  the 
broker  takes  the  risk  of  beinff  able 
to  prove  the  amount  of  his  compen- 
■ation  If  the  trial  takes  place  before 
performance). 

UmltatUm  of  aotioaa  for  oom- 
nAwfif^'  see  Limitations  of  Actions 
C2B  Cyc  ^ 

01.   Brown  T.  Wm.  Pearson  Co., 
ISO  Iowa  fiO.  ISO  NW  1057. 

00.  Gllfford  V.  Meyer,  (Ind.  A.) 
S8  NE  127  (holding  that,  where  the 
parties  were  familiar  with  the  facts, 
and  defendants  were  notlDed  that 
plaintiffs  would  claim  their  commls- 
slon,  a  demand  before  suit  was  not 
necessary);  Luckett  Land,  etc..  Co. 
T.  Brown.  118  La.  948,  4S  8  628. 

Oa.  HuUer  v.  Zjesendre.  47  La. 
Ann.  1017,  17  S  BOO.  See  aJso  supra 
li  49,  60. 

04.    Broker's  tight  to  ooiiq^«ll>»- 
tlon  as  aSeoted  bvi 
Contract  of  employment  see  supra 

IS  68-«4. 

Etmployment  of  subacent  see  supra 

9  66. 

Fraud  of  broker  see  supra  8S  67-70. 
License  to  do  brolcerage  bosuiess  see 

Bupra  S  66. 
Negligence  of  broker  see  supra  t 
71. 

Sufficiency  of  services  see  supra 
86-106, 

Sight  to  oommlsslon  tor  negotiat- 
ing gwmlng  transaotloa  see  Gaming 

720  cyc  962]. 

36.  Kavanaugh  v.  Ballard,  56  SW 
159.  21  KyL  1683. 

Oe.    Wade  v.  Bishop,  S  OhS&CF  625. 

27.  Branch  v.  Moore.  84  Ark.  462, 
105  SW  178,  120  AmSR  78  <holdIng 
that,  in  an  action  by  a  broker  for 
his  compensation  In  bringing  about 
the  sale  of  defendant's  land,  the 
hitter's  contention  that  the  land  con- 
stituted his  homestead  and  that 
therefore,  without  his  wife's  con- 
sent, he  could  not  lawfully  authorlEe 
the  broker  to  sell  it  is  not  tenable, 
since  the  broker  Is  not  seeking  to 
enforce  a  contract  to  sell  land,  but  Is 
asking  only  for  compensation  for 
services  rendered). 

08.  Michael  v.  White,  (Ark.)  181 
SW  ISO  (holding  that  fulnllment  of 
an  onerous  contract  entered  Into  by 
a  landowner  for  the  payment  of  com- 
missions wUl  not.  where  It  was  not 
illegal,  be  Interfered  with  by  the 
courts). 

09.  Pinkerton  v.  Hudson.  87  Ark. 
606,  lis  SW  66. 


rendered  that  defendant  could  not  lawfully  author^ 
ize  such  services;"  nor  is  it  a  defense  that  the 
contract  of  employment  is  an  onerous  one."  Wheire 
a  broker  bound  a  purchaser  by  an  enforceable  con- 
tract, the  broker's  refusal  to  fulfill  a  promise  to 
pay  half  of  the  eosts  of  the  seller's  suit  to  enforce 
the  contract  is  no  def«3se  to  the  broker's  right  to 
commissions."  The  staleness  of  a  demand  to  re- 
cover for  broker's  services  is  not  a  bar  where  the 
statute  of  limitations  has  not  run  against  it.*° 

108]  b.  niegality  of  Transaction."  If  the 
transaction  n^otiated  by  a  broker  is  iU^j^B^I,^  and 
he  participates  in  the  illegality"  or  has  knowledge 
thereof,"  he  is  not  entitled  to  compensation.  So 
if  the  services  rendered  by  a  broker  are  tainted  with 
illegality  he  is  not  entitled  to  a  commission.'*  The 
failure  to  comply  with  a  statute  prohibiting  a 
transfer  of  certain  kinds  of  property  except  under 
certain  conditions  does  not  neerasarily  make  the 
transaction  void  so  as  to  defeat  the  r^ht  of  the 
broker  to  a  commission  for  negotiating  it  or  to 
reimbursement  for  advances  made  in  connection 
therewith." 


30.  Dalberg  v.  Jung  Brewing  Co., 
166  Wis.  186,  144  NW  198. 

UmitatUm  of  actions  for  oomnls- 
slou  see  generally  Limitations  of  Ac- 
tions [25  Cyc  B«S]. 

31.  Blglit  to  oompensatloB  In  re- 
gard to  gaming  transaction  see  Gam- 
ing [20  Cyc9G2]. 

aa.  Volker  v.  Pisk.  76  N.  J.  Eq. 
497,  72  A  1011  (Invalid  sale  ineuffl- 
clent):  Belding  v.  Pitkin.  2  Cal.  (N. 
T.)  247  (holding  that  if  the  contract 
negotiated  Is  illegal  the  broker  can- 
not recover  for  his  services,  although 
his  principal  has  received  the  money 
arising  from  it);  Street  v.  Houston 
Ice,  etc..  Co.,  (Tex.  Civ.  A.)  65  SW 
616  (holding  that,  where  a  statute 
prohibits  contracts  constituting  con- 
spiracies against  trade,  a  broker  may 
not  recover  for  services  In  securing 
an  agreement  between  competitors 
to  maintain  prices).  C^impare  Mit- 
chell V.  Weddlngton.  (Ky.)  122  SW 
802  (contract  Invalid  because  of 
Infancy). 

[a]  Bargains  In  prospeotlve  divi- 
dends are  transactions  which,  by 
Rule  No.  61  of  the  London  stock 
exchange,  the  committee  will  not 
recognize  nor'  enforce.  By  Rule 
No.  60  every  bargain  must  be  ful- 
flUed  by  the  members  In  accordance 
with  the  rules  and  uf<age8  of  the  ex- 
change. By  Rule  No.  16  the  com- 
mittee may  expel  any  member  violat- 
ing any  of  the  regulations  of  the  ex- 
change. It  was  held  that  Rule  No. 
61  merely  says  that  the  committee 
will  not  enforce  by  expulsion,  but 
leaves  the  contract  good  as  between 
the  nartles,  Marten  v.  Gibbon,  S3 
L.  T.  Reu.  N.  S.  661. 

[b]  Vltra  vires  eotttraots. — A 
bank  which  agrees  to  pay  a  real  es- 
tate broker  a  commission  on  the  sale 
of  land  cannot  set  up  as  a  defense 
that  under  the  laws  of  the  state  In 
which  the  land  Is  situated  a  bank 
is  prohibited  from  dealing  In  real 
estate,  where  It  has  availed  itself 
of  the  benefits  of  the  sale.  Church 
V.  Johnson,  98  Iowa  544.  61  NW  916. 

[c]  Fraud  on  tUrd  parties. — 
Where  the  customer  produced  by  the 
broker  can  perform  the  contract  only 
by  perpetrating  a  fraud  on  third 
parties,  and  the  principal  for  that 
reason  refuses  to  consummate  an 
executory  contract  entered  into  with 
such  customer,  the  broker  cannot 
recover  commissions.  Zlttle  v.  Schle- 
slnger,  46  Nebr.  844.  66  NW  892. 

[d]  Bstoppel. — ^Where  a  broker, 
authorised  by  hfs  principal  to  borrow 
money  to  carry  stocks  for  him. 
renders  an  account  to  him,  by  which 
It  appears  that  In  borrowing  money 


he  has  been  compelled  to  pay  to 
other  persons  as  commissions  sums 
exceeding  the  amount  allowed  by 
statute  for  effecting  loans.  It  Is  the 
duty  of  the  prlncrpal  promptly  to 
object  to  the  payment  of  such  com- 
missions, and  In  case  he  falls  so  to 
do  be  cannot.  In  an  acUon  by  the 
broker  to  recover  a  balancs  due  to 
him,  insist  Uiat  suCh  payments  were 
Illegal  and  unauthorised.  Robinson 
V.  Norrls,  6  Hun  (N.  Y.)  Sll. 

[e]  Mere  poaslUUty  of  lllscatt^ 
bmnaterial. — it  is  no  answer  to  an 
action  by  a  ship  broker  for  commlB- 
stons  for  procuring  freight,  that  the 
charter  party  procured  was  such  that 
if  the  charterer  failed  to  obtain  cer- 
tain licenses  the  voyage  would  be 
Illegal.  Haines  v.  Busk,  6  TaunL 
621,  1  ECL  268,  128  Reprint  798. 

33.  Irwin  v.  WUliar.  110  U.  S.  4M, 
4  set  160,  28  L.  ed.  215. 

34.  Irwin  v.  Wllllar.  110  IT.  3. 
499.  4  set  160,  28  U  ed.  226;  Walsh 
V.  Hastings.  20  Colo.  242.  88  P  324: 
Kahn  V.  Walton,  46  Oh.  St.  195,  20 
NB  208. 

SB.  Myers  v.  Dean,  9  Misc.  ISl. 
29  NYS  678  (holding  that  a  commis- 
sion for  obtaining  a  lease  of  prop- 
erty from  a  city,  which  was  required 
to  be  let  to  the  highest  bidder.  Is 
not  earned  by  a  broker,  where  the 
only  service  rendered  was  in  prevent- 
ing the  attendance  of  competing 
bidders).  But  see  Goldshear  v.  Bar- 
ron. 42  Misc.  198.  85  NTS  296  (hold- 
ing that  the  fact  that  a  broker  em> 

filoyed  to  effect  a  sale  is  a  director 
n  the  corporation  which  he  procures 
to  buy  the  property  does  not  preclvde 
him  from  recovering  a  commission 
where  the  person  who  practically 
owns  the  stock  of  the  oorporation 
consents  to  the  transaction). 

36.  Pape  v.  Wright,  116  Ind. 
19  NE  46^  Smyth  v.  SIchel.  49  Misc. 
648.  97  NTS  1008  (holding  that  Pen. 
Code  S  640d  [L.  (1901)  p  MS  c  138], 
providing  that  in  cities  of  the  Brst 
and  second  class  any  person  "who 
shall  offer  for  sale  any  real  propertT 
without  the  written  authority  of  the 
owner  shall  be  guilty  of  misde- 
meaner,  cannot  be  invoked  aa  a  de- 
fense where  the  contract  has  been 
executed  fully,  and  defendant  nas 
reaped  the  benefit  of  It.  and  acknowl- 
edged In  writing  the  plalntllrs 
agency  and  performance):  Nellson 
v7  James,  9  Q.  B.  D.  546;  Biederman 
V.  Stone.  L.  R.  Z^C.  P-  S04;„Chap; 
man  v.  Shepherd.^C  R.  2  C.  P.  !«■ 
Ex  p.  Barton,  De  Gfex  616.  See  al» 
Hoyle  v.  Johnson.  18  Okl.  380,  88  P 
1119   (contract  held  not  void,  as  m 


For  later  oases,  developments  and  ohaages  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Jtat  when  the  broker  acta  nerelr  u  «  loiddl*- 
Bia  to  )]anng  the  peities  tc^ther,  and  takes  no 
part  in  the  negotiations  between  them,  Ms  right  to 
his  oHnmiuions  is  not  affected  by  the  fact  that  the 
caatnet  entered  into  by  his  principals  is  iU^al" 

ftde  on  Sunday.  The  fact  that  the  acreement 
b^ween  the  owner  and  a  poTcfaaser  tonnd  the 
broker  relative  to  the  sale  of  property  was  made 
on  Sanday  does  not  deprive  the  broker  of  his  ri^t 
to  his  commission.'' 

TlolBtion  of  the  land  laws  of  the 
United  States).  .    .  ^ 

[al  Th*  faot  that  m  nl*  to  tb« 
tUrt  pmoa  Im  wltltln  tn*  statute 

of  ttamda  and  should  have  been  In 
writlnc  ts  no  defense  where  defend- 
ant refused  to  transfer  the  stock 
sold  and  the  purchaser  was  ready, 
wtUlnf,  and  able  to  comply  with  his 
agreement  to  purchase.  Reed  v. 
Light,  170  Ind.  B60.  86  NE  B. 

«.  Crane  "Whlttemore.  4  Mo.  A. 
610:  Ormes  v.  Dauchy.  46  N.  T. 
Super.  85  [afT  82  N.  Y.  44S1  (hold- 
ing that  a  broker  who  merely  brings 
the  parties  together  may  recover  his 
commissions,  although  the  contract 
entered  into  by  them  was  for  ad- 
vertising a  lottery,  and  such  adver- 
tisements are  forbidden  tar  statute}. 

38.    Boland  v.  Klstle,  9Z  Iowa  369. 

38.  Saln  V.  Rooner,  126  Ho.  A.  17«. 
101  SW  1127.    See  ffenerallr  Parties 

"[aP'inirs  two  M  estato  l»o»- 
«■  wug— sated  defsndant  (1)  In  an 

exchange  of  property  but  they  were 
not  employed  Jointly,  one  of  them 
was  not  a  necessary  party  to  a  suit 
by  the  other  to  recover  commissions 
for  his  servioes.  Kennedy  v.  Mer- 
ickel,  S  Cal.  A.  278,  K  P  81.  (2)  A 
broker  may  sue  in  his  own  name  for 
commlBslonB  against  an  owner  for 
whom  he  has  negotiated  a  sale,  al- 
thoorii  another  broker  associated 
with  him  has  released  to  the  owner 
bis  claim.  Gentry  v.  Un"**  Cities 
Realty  Corp.,  190  Ho.  A,  876,  17« 
716 

[b]  A  sabacaM  is  ordinarllr  not 
a  proper  party  to  an  action  l>y  a 
broker  for  comminlons.  VeCanaMt 
T.  Obanion,  118  Ho.  A.  eo*.  152  SW 

[c]  Oaatomwar— Where  a  broker 
forwards  all  buying  and  selling 
orders  to  his  principal,  he  recselvlng 
a  portion  of  the  commlaslona 
charged,  and  as  between  the  broker 
and  his  customers  the  dealings  are 
In  the  broker's  own  name,  and  as 
between  him  and  the  principal  in  his 
own  name.  In  an  action  by  the  broker 
against  his  principal  to  recover  on 
transactions,  the  customers  of  the 
broker  are  not  necessary  parties. 
Stripling  V.  Magulre,  108  Ho.  A.  B&4, 
S4  Svr  164. 

[d]  Third  persons.! — The  remedy 
of  a  third  person  who  is  admitted 
to  have  no  contract  with  defendant 
sued  by  a  broker  for  compensation, 
and  who  is  not  In  a  position  to  as- 
sert against  defendant  any  right  that 
plalntltF  may  have  In  the  commission, 
ta  against  plaintiff  and  not  against 
defendant,  and  hence  he  Is  not  a 
necessary  party,  and  has  no  Interest 
in  the  subject  matter  of  the  suit  In- 
terfering with  platntltre  right  to  re- 
cover the  entire  eum.  Hancock  v. 
Stacy.  (Tex.  Civ.  A.)  116  SW  177. 

W.   See   generally   Pleading  [81 
Cyc  IJ. 

41.  Thorpe  v.  Weber.  191  III.  A. 
1;  Merwln  v.  Hamilton,  18  N.  T. 
Super.  244  (holding  that,  where  a 
count  alleged  as  a  separate  cause  of 
action  that  plaintiffs  reasonably  de- 
■erved  to  have  from  defendant  for 
their  commissions  as  stockbrokers 
in  making  said  purchases  of  stock, 
and  In  making  other  purchases  and 
lales  of  stock,  which  they  were  em- 
ployed by  him  to  make,  a  certain 
nrai  of  money,  etc„  these  allegations, 
although  not  so  definite  as  they 
oucht  to  baTO  been,  and  on  motion 
Bt|ht  have  basn  raqnirad  to  be 


[S  109]  3.  Fartiee.  The  proper  and  neeessary 
parties  to  an  action  by  a  broker  for  ecmipenBation 
are  related  by  the  roles  as  to  parties  in  civil 
actions  generally." 

t$  110]  4.  Pleading^— a.  Declaration  or  Oom- 
plaint~(l)  For  OempoDBatioiL  The  declaration  or 
eomplaint,  in  an  action  by  a  broker  for  commia- 
siona,  shonld  set  ont  all  the  facts  necessary  to 
eonstitnte  a  cause  of  action  for  the  recovery  of 
sdch  commissions  within  the  rules  already  stated,'* 


made,  were  sufficient  on  demurrer); 
Shriver  v.  McCann.  (Tex.  Civ.  A.) 
155  SW  317. 

[a}  Sselaratioas  or  eomplalnts 
held  to  state  a  oaase  of  aotion. — 
Hill  V.  Horsley,  142  Oa.  12.  82  SK 
225;  Reed  v.  Light.  170  Ind.  660,  86 
NB  9  (for  sale  of  stock);  New  Kan- 
awha Coal,  etc.,  Co.  v.  Wright,  168 
Ind.  529,  72  NE  660  (sufnclent  to  sus- 
tain action  on  quantum  meruit); 
Kupfrlan  Park  Co.  v.  Runcle,  49  Ind. 
A.  32,  98  NE  628  (holding  that  a 
complaint  in  an  action  by  a  broker 
for  commissions  on  a  sale  of  real  es- 
tate which  alleges  that  plaintiff  con- 
tracted to  act  as  agent,  that  defend- 
ant should  pay  for  the  services  ten 
per  cent  of  the  sales  made  through 
plalntifTs  agency,  and  that  plaintiff 
made  a  sale  of  real  estate  for  one 
thousand  dollars  and  was  entitled 
to  a  ten  per  cent  commission,  states 
a  cause  of  action  for  a  ten  per  cent 
commission  on  such  sale  as  against 
a  demurrer);  Wilson  v.  I>yer,  12  Ind. 
A.   820,  89   NE  188   (for  procuring 

?urchaser};  Ball  v.  Davenport.  170 
owa  33,  162  NW  69  (petition  held 
to  state  a  cause  of  action  on  an  oral 
agreement  reinforced  by  a  written 
adoption  thereof);  Templeton  v. 
Blegert,  79  Kan.  638,  100  F  664  (on 
a  quantum  meruit  for  selling  land): 
Long  V.  Thompson,  78  Kan.  76,  84 
P  8S2;  Rempel  v.  Hopkins,  101  Minn. 
8.  Ill  NW  386;  Uoore  v.  King,  (Mo.) 
178  SW  124  (for  procurement  of  pur- 
chaser); Smith  V.  Lyons  Bait  Co., 
(Mo.  A.)  177  SW  10B7:  Stanley  v. 
Whitlow,  181  Mo.  A.  461,  lis  SW 
840  (holding  that  a  petition  by  real 
estate  brokers  to  recover  commls- 
Blons,  which  alleged  that  defendants 
requested  them  to  assist  in  trading 
land,  and  agreed  to  pay  plaintiffs  a 
reasonable  oommlssion,  and  that 
plaintiffs  performed  services  which 
were  reasonably  worth  a  stated  sum, 
dsclarsa  on  a  quantum  meruit) ; 
Shoff  T.  Ash,  95  Nebr.  265.  14S  NW 
271:  Ross  v.  Carr,  16  N.  U.  17,  108 
P  307  (holding  that  allegattona  that 
plaintiff  was  employed  to  sell  lands, 
that  the  contract  was  extended,  and 
that  defendants  authorised  plaintiff 
to  continue  his  efforts  and  negotia- 
tions for  a  sale,  and  that  he  did  so 
continue  them  with  the  result  that 
a  sale  was  made,  state  a  cause  of 
action);  Hevla  v.  wheelock,  162  App. 
DlT.  769,  148  NTS  166;  Beneqult  v. 
New  York.  etc..  Real  Est.  Impr.  Co.. 
148  App.  Dlv.  688,  138  NYS  226  (hold- 
ing that  a  complaint  pleading  plain- 
tin's  employment  as  a  broker  to  sell 
'land  for  commission  on  amounts  col- 
lected by  him  from  purchasers,  under 
agreement  that  defendant  should  give 
at  least  one  week's  notice  in  writing 
to  plaintiff  of  Its  Intention  to  cancel 
any  contract  procured  by  him  for 
default  by  purchasers,  and  alleging 
cancellation,  without  notice  to  him, 
of  contracts  procured  by  him,  and 
claiming  as  damages  the  percentage 
which  he  would  have  received  on 
payment  by  the  purchasers  of 
the  unpaid  Installments,  etc..  is 
sutnclent '  as  against  demurrer,  al- 
though it  falls  to  allege  the  financial 
ability  of  the  purchasers  to  pay  the 
unpaid  installments);  Yoder  v.  Ran- 
dof.  16  Okl.  308.  83  P  537,  3  LRANS 
676  (holding  that,  where  a  petition 
alleged  a  contract  of  employment  for 
the  sale  of  real  estate  and  sets  forth 
a  full  performance  and  the  accom- 
plishment of  all  required  by  the  con- 
tract. It  Is  sufBclent  as  against  de- 
murrer to  show  a  cause  of  action  for 


compensation);  Martin  v.  Jeffries, 
(Tex.  Civ.  A.)  172  SW  148  (for  rea- 
sonable value  of  services);  Bums  v. 
Russell  Bros.  (Tex.  Civ.  A.)  14«  SW 
707  (holding  that  a  petition  alleging 
that  plalntln  became  associated  with 
defendant  firm  as  a  real  estate 
broker,  with  an  agreement  that  he 
should  receive  all  commissions 
earned  by  the  firm  on  property  pro- 
cured by  him,  that  he  listed  with 
such  firm  property  previously  listed 
with  him  Individually  on  an  agree- 
ment for  a  certain  commission,  that 
he  brou^t  the  owner  thereof  to  the 
firm's  office,  and  that  thereafter  de- 
fendant firm  purchased  the  land  for 
themselves  Individually,  without  the 
consent  of  plaintiff,  with  an  agree- 
ment that  the  vendor  should  pay  no 
commission,  and  that  plaintiff  had 
never  waived  his  right  to  a  commis- 
sion, states  a  cause  of  action);  Shel- 
ton  T.  Cain,  (Tex.  Civ.  A.)  186  SW 
1166  (holding  that  a  petition,  in  an 
action  by  a  real  estate  broker  for 
compensation  for  procuring  a  pur- 
chaser, which  alleges  his  employment 
for  a  specified  compensation,  and 
avers  that  he  procured  a  purchaser 
able,  ready,  and  willing  to  purchase 
on  tarms  satisfactory  to  the  owner, 
and  that  he  communicated  that  fact 
and  the  name  of  the  purchaser  to 
the  owner  wha  thereafter,  by  reason 
of  the  brokers  services,  sold  th« 
property  to  the  purchaser,  states  a 
cause  of  action J ;  Brockenbrow  v. 
Stafford.  (Tex.  Civ.  A.)  76  SW  676 
(sufflcient  against  general  demurrer); 
McCleary  v,  Willis,  86  Wash.  676. 
77  P  1078. 

fbl  Satflam&oa  or  ooiplalnt  heM 
Bov  to  atata  a  eaaas  of  aoHoa.— Fogg 
V,  HcAdam,  26  Cal.  A.  K22,  144  P  29t 

ifOr  exchange);  Dunaon  t.  Huntley. 
35  Oa.  665,  69  SB  707:  Welllnger  T. 
Crawford.  48  Ind.  A.  ITS.  89  NB  89S. 
98  NE  lOfil;  Fernandez  v.  La  Mothe, 
147  Ho.  A.  644,  127  SW  408  (for 
violation  of  Rvr.  SL  [1899]  i  ish); 
Rodgers  v.  HcLoughlln,  167  App. 
Dir.  981.  ISl  NTS  999  (holding  that 
plaintiff,  entitled  to  i>ercentage  on 
stocks  acquired  and  received  by  de- 
fendant, on  complaint  averring  that 
defendanta  "had  acquired  and  re- 
ceived, or  became  legally  and  duly 
entitled  to  acquire  and  receive,"  could 
not  recover,  since  the  case  made  was 
no  stronger  than  Its  weakest  alter- 
native); Hulhall  V.  Bradley,  etc.,  Co., 
60  App.  Dlv.  179,  63  NTS  782;  Kfthn 
v.  Versehlelser,  67  Misc.  881,  109 
NTS  663  (commission  for  exchange 
of  property);  Ward  v.  Prita,  129 
NYS  899. 

[c]  OoBssat  of  prlaeipals. — ^Whers 
plaintiff  who  was  employed  by  cer- 
tain importers  made  an  agreement 
with  defendant  to  obtain  a  contract 
for  him  with  the  importers  on  the 
condition  that  defendant  would  pay 
plaintiff  one  half  of  the  fees  received, 
plaintiff.  In  an  action  for  his  share 
of  the  fees,  must  plead  that  the  con- 
tract was  made  with  the  knowledge 
and  consent  of  his  principals.  Auer- 
bach  V.  Curie,  119  App.  Dlv.  176,  104 
NYS  288. 

[dl  A  pstitlou  whloh  shows  oa 
Its  f  aae  that  plalntUf  was  to  reeelTe 
a  oommlssion  from  both  parties,  to 
be  good  as  against  a  general  de- 
murrer, must  allege  that  such  rela- 
tion was  known  by  both  parties  and 
that  they  both  assented  thereto. 
Skirvln  v.  Gardner.  86  Okl.  613,  129 
P  729. 

[e]   Xnuaatailal  sUMatloB*— That 
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although  defects  therein  may  be  cured  by  ihe  ver- 
dict/' Thus  a  declaration  or  complaint  by  a  broker 
for  a  commission  for  effecting  a  saje  or  exchange 
of  property  must  allege  a  contract  of  employment,'" 
and  a  jwrformance  of  the  services  thereunder.** 
But  a  speeifie  all^ation  that  the  contract  was  per- 
formed is  not  nfwesaary;*"  and  if  the  declaration  or 


complaint  all^s  a  contract  of  employment  and 
states  facts  showing  perform^ce  by  plaintiff,  as  a 
result  of  which  defendant  and  the  customer  secured 
by  plaintiff  consummated  the  transaction  which  he 
was  authorized  to  n^otiate,  and  alleges  a  refusal 
by  defendant  to  pay,  it  is  sufficient*"  So  a  com- 
plaint for  a  ctHnmiasion  is  si^eient  if  it  aU^:ea  a 


prOTldlnK  a  certain  commission  for 
Belllnff  land  alleges  the  amount  of 
the  commissions  to  be  the  reasonable 
value  of  plaintiff's  services  Is  Imma- 
terial. Jenkins  v.  Beachy,  71  Kan. 
S57,  80  P  947. 

43.  McAfee  v.  Bending,  36  Ind.  A. 
628,  76  NE  412  (complaint  held  sufll- 
dent  after  verdict,  although  It  failed 
to  aver  nonpayment  by  defendant  of 
the  money  demanded;  and  to  allege 
the  Indorsement  of  a  check  presented 
by  the  purchaser  In  payment,  or  Its 
execution  In  such  form  as  would  have 
enabled  defendant  to  have  obtained 
the  money  thereon).  See  generally 
Pleading  [31  Cyc  714]. 

43.  Ala. — Stevens  v.  Bailey,  149 
Ala.  266,  42  S  740  (averment  of  em- 

Sloyment  held  sufflclent);  Mabry  v. 
;alley,  B  Ala.  A.  883,  69  S  322  (com- 
plaint held  iniufflclent  as  falling  to 
show  terms  and  conditions  of  con- 
tract). 

Ark.— Slinpson  t.  Blewltt.  110  Ark. 
S7,  160  SW^ 1087  (complaint  suffl- 
clent). 

Ga. — Toole  v.  Baer,  91  Qa.  118.  16 
BE  378  (holding  that  where  an  agree- 
ment for  compensation  is  "subject 
to  all  conditions  of  contract  of  sale," 
a  declaration  which  falls  to  set  out 
the  contract  of  sale  Is  Insufficient). 

Ky.— Fenwlck  Watklna,  79  SW 
S14,  25  KyL  1908, 

La. — ^Huger  v.  Ransom,  184  La. 
«96,  64  8  682. 

Mo.— Corder  v.  O'Neill,  176  Mo.  401. 
76  SW  764:  Cook  v.  Piatt.  126  Mo.  A. 
668,  104  SW  1131  (employment  of 
partnership). 

Nebr. — Bradley  v.  Bower,  6  Nebr. 
(Unoff.)  642,  99  NW  490. 

N.  T. — Morris  v.  Poundt,  61  Misc. 
6,  99  NTS  844.  Compare  Bonwell  v. 
Auld.  7  Mlac.  447,  27  NYS  936  Caff 
9  Misc.  66,  29  NYS  15]  (holding  that 
the  complaint  states  a  cause  of  ac- 
tion where  It  alleges  certain  facts 
on  which  plaintiff  Is  entitled  to  com- 
missions, and  that  defendant  agreed 
to  pay  the  same,  although  It  does  not 
allege  a  previous  employment  by  de- 
fendant). 

See  also  supra  fS  GS-64, 

[a]  Wxaing. — It  has  been  held 
that  a  petition  which  shows  on  Its 
face  that  the  contract  was  not  in 
writing  l8  open  to  demurrer.  Smith 
V.  Aulti.  78  Nebr.  468.  110  NW  1015; 
Covey  V.  Henry,  71  Nebr.  118.  98  NW 
434.  But  see  Adams  v.  Orady,  77  N. 
J.  L.  30,  72  A  55  (holding  that  a 
declaration  alleging  plaintiff's  em- 
ployment to  sell  real  estate  and  a 
promise  by  defendant  to  pay  for  such 
services  need  not  set  out  that  the 
authority  for  selling  and  the  state- 
ment of  the  rate  of  commission  were 
In  writing,  as  a  statutory  require- 
ment to  that  effect  la  a  matter  of 
evidence  only). 

[b]  A  oomplalnt  which  doea  not 
oonneot  the  proonrement  with  any 
ooatraotnal  service  to  defendant,  al- 
though It  alleges  the  procurement 
of  a  purchaser  ready,  able,  and  will- 
ing to  buy  on  terms  agreed  to  by  de- 
fendant and  that  the  lands  were  sold 
on  such  terms  is  insufficient.  Hand- 
ley  V.  Shaffer,  177  Ala.  636.  69  S  286. 

[c]  amployment  of  subagent. — 
Where  the  petition.  In  an  action  for 
compensation  by  a  subagent  against 
the  principal,  alleged  that  the  prin- 
cipal ana  the  agent  were  nonresi- 
dents and  the  subagent  a  resident  of 
the  county  In  which  the  land  was  lo- 
cated which  plaintiff  claimed  to  have 
been  employed  to  sell,  the  allega- 
tions were  sufflclent  to  permit  proof 
of  the  authority  of  the  agent  to  em- 


ploy a  subagent.  Bastland  v.  Maney,  ; 
(Tex.  Civ.  A.)  81  SW  574. 

[d]  Euploymeat  of  another  bro- 
ker aad  agreement  to  divide  oonunla- 
slona^Cl)  Wefel  v.  StiUman,  161  Ala. 
249,  44  S  203  (not  sufflciently  al- 
leged); Hladlk  V.  Allen,  26  Cal.  A. 
609,  147  P  474  (complaint  by  one  bro- 
ker against  another  for  one  half  of 
commissions  held  to  state  a  cause  of 
action  without  alleging  that  both 
principals  knew  of  the  agreement  to 
divide  commissions):  Blake  v.  Aus- 
tin, 33  Tex.  Civ.  A.  112,  75  SW  671 
(employment  and  performance  suffi- 
ciently alleged).  (2)  In  an  action 
against  a  real  estate  broker  who  had 
the  exclusive  sale  of  a  piece  of  real 
estate  to  recover  one  half  of  the  com- 
missions which  plaintiff  claimed  that 
defendant  had  promised  to  him  if  he 
would  reveal  the  name  of  a  pur- 
chaser, the  statement  of  claim  Is 
fatally  defective  If  It  merely  avers 
the  agreement,  and  that  plaintiff  had 
revealed  the  name  of  the  purchaser, 
but  falls  to  aver  that  defendant  con- 
tinued as  the  agent  for  the  aale  of 
the  property  until  It  waa  actually 
sold  to  the  person  named  by  plain- 
tiff, or  that  the  aale  was  in  fact  th« 
result  of  any  action  of  defendant. 
Neiman  v.  Ebert,  47  Pa.  Super.  7. 

[el  Snffldeiuiy  of  allegatloa  of 
ratlfloatlon  of  subagent's  employ- 
ment see  Lilly  v.  Yeary,  (Tex.  Ctv. 
A.)  162  SW  823. 

[f  ]  The  aalatenee  of  a  Ueenae  to 
Ao  hualiuaB  need  not  be  averred.  Sul- 
livan V.  Ilarratt.  8S  Kan.  799,  109  P 
777. 

[g]  Oonstmction. — In  an  action 
for  commission  for  the  sale  of  a 
lease.  In  the  petition  which  alleges 
that  defendant  authorized  plaintiff  to 
negotiate  a  sale,  the  word  "negotiate" 
should  be  construed  to  mean  conver- 
sation In  arranging  the  terms  of  a 
contract.  Northrup  v.  Dlggs,  188  Ho. 
A.  217,  106  SW  1123. 

[h]  JoIbIiv  prayers  on  express 
contract  and  on  a  quantum  meruit 
see  McDonald  v.  Cahlness,  (Civ.  A.) 
98  SW  943  [aff  100  Tex.  616,  102  SW 
721]. 

44.  U.  S. — Ostrander  v.  Blandln, 
211  Fed.  733  (complaint  held  suffl- 
clent). 

Ariz. — Wamekros  v.  Bowman,  14 
Arls.  848,  128  P  49,  48  LRAN8  91. 

Ind. — Newton  v.  Donnelly,  9  Ind. 
A.  869,  86  NB  769. 

Iowa. — Osborne  v.  Dannatt,  167 
Iowa  616,  149  NW  ftlS  (holding  that 
a  count  of  a  petition.  In  an  action 
on  a  written  contract,  to  pay  a  com- 
mission on  a  sale  of  land,  which 
contract  provided  for  a  sale  within 
sixty  days.  Is  demurrable,  where  It 
does  not  aver  performance  within 
sixty  days  or  plead  matter  relieving' 
against  such  provision). 

N.  M. — Keinath  v.  Reed.  18  N.  M. 
368,  137  P  841. 

N.  Y. — Hevla  v.  Wheelock,  162  App. 
DIv.  769,  148  NYS  166;  Lucas  v. 
Smith,  113  App.  Div.  31.  98  NYS  1037 
(allegations  sufUclent  to  show  per- 
formance); Ward  v.  Frits.  129  NYS 
399  (insufficient). 

[a]  Performanoe  of  oondltloas 
preeedent  (1)  must  be  pleaded. 
Turner  v.  Lane,  47  Misc.  887,  93  NYS 
1083  (holding  that,  where.  In  an  ac- 
tion by  a  broker  for  commissions  for 
selling  land,  plaintiff  relied  on  a 
written  agreement  by  which  pay- 
ment of  commissions  was  to  be  made 
"one  half  when  second  payment  of 
building  loan  is  due  and  payable,  and 
balance  immediately  after  enclosure 
payment  la  due  and  made,"  thaae 


two  events  were  conditions  precedent 
to  plaintiff's  recovery,  and  should 
have  been  pleaded  and  proved  on  the 
trial).  (2)  Where  a  broker's  contract 
for  commissions  provided  that  the 
amount  sued  tor  was  payable  out  of 
the  last  cash  payment,  such  payment 
constituted  a  condition  precedent  to 
any  liability  on  defendant's  part  to 
pay  such  sum  to  plaintiff;  and  bence 
an  allegation  in  plaintiff's  complaint 
that  the  sum  sued  for  "became  due" 
on  a  given  date  was  not  a  sufflclent 
allegation  that  the  condition  prece- 
dent had  happened.  Nekarda  v.  Pres- 
berger,  123  App.  Dlv.  418.  107  NYS 
897.  (3)  A  complaint  la  Insufflcient 
which  alleges  that  defendant  agreed 
to  pay  a  certain  per  cent  of  the  pur- 
chase price  on  the  passing  of  title 
to  the  purchaser,  as  agreed,  but  fails 
to  allege   that   the   title   had  ever 

Massed  to  the  nnrchaaer  or  that  it 
ailed  to  pass  by  reaaon  of  default 
on  defendant's  part.  John  Rels  Co.  v. 
Zlmmerll,  16B  App.  Dir.  260,  140 
NTS  3. 

[b]  «o  mv        MU  Ml  aatate^ 

In  an  action  for  eommlaslon  on  s 
contract  eonatltutfnK  plaintiff  an 
agent  to  buy  and  aell  real  estate,  and 
providing  that  he  shall  have  a  cer- 
tain per  cent  of  any  advance  above 
the  purchase  price  thereof.  Judgment 
for  plaintiff  la  unwarranted  where 
the  complaint  merely  alleges  tbit 
plaintiff  purchased  the  property, 
without  an  allegation  that  It  was 
sold.  Wallace  v,  Johnston,  3  Wash. 
64.  28  P  34. 

[c]  BatlfloatloiLi — In  an  action  for 
commissions  claimed  to  have  been 
earned  by  the  purchase  of  land  for 
defendant,  where  the  latter  claimed 
that  plaintiff  acted  in  violation  of  his 
agency  by  paying  a  higher  price  per 
acre  than  he  waa  authorised,  etc 
allegations  of  the  complaint  that 
plaintiff  notified  defendant  from  time 
to  time  of  the  purchases,  the  pur- 
chase price,  amounts  of  payments 
etc..  and  that  defendant,  knowing  of 
the  purchases  and  terms  thereof,  rati- 
fied them,  as  well  as  the  allegations 
of  the  reply  that  the  payments  of  the 
land  in  excess  of  the  price  thereof 
were  made  with  defendant's  knowl- 
edge, and  ratified  by  him,  sufflciently 
alleged  ratification.  Mahon  v.  Rankin, 
64  Or.  828.  102  P  608,  103  P  63. 

45.  Singleton  v.  O'Blenls.  125  Ind. 
161,  26  KB  164;  Yarborough  t. 
Creager,  <Tax.  Civ.  A.)  77  SW  C4S 
(particular  acta  n««d  not  be  al- 
leged). 

[a]  Vavfonuuua  of  aenioM  Im- 
plied; mereluadlae  tecAav^An  alle- 
gation In  a  complaint  that  defend- 
ants are  Indebted  to  plaintiff  as  bro- 
ker for  the  balance  of  an  account  for 
produce  sold  to  defendants,  and  for 
commissions  on  the  purchase  l>y 
plaintiff  for  defendants  of  various 
articles  of  farm  produce.  Implies  that 
plaintiff  performed  services  for  de- 
fendants In  purchasing  the  articles: 
and  a  finding  that  defendants  are  iB- 
debted  to  plaintiff  for  labor  per- 
formed at  their  request  is  within  the 
Issues.  Rogers  v.  Duff.  97  Cal.  66,  31 
P  836. 

46.  Ala. — Moses  v.  Beverly,  UT 
Ala.  473,  34  S  826. 

Ind. — Adams  v.  McLaughlin.  IS) 
Ind.  23,  64  NE  462;  Lukin  v.  Haider- 
son.  24  Ind.  A.  646,  67  NE  25-1:  Can- 
non V,  Caatleman,  24  Ind.  A.  ISB,  ES 
NE  111;  Miller  v.  Stevens,  2!  Ind. 
A.  365,  56  NE  262;  Mullen  v.  Bower, 
22  Ind.  A.  294,  63  NB  790. 

Mich.— Wright  V.  Beach.  82  Mich. 
469.  46  NW  673. 


For  latar  eaasa,  aavalopmauta  and  ohamgee  in  the  law  see  cumulative  Annotations,  aame  tltl 
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eontraet  by  which  plaintifl  was  employed  to  iBnd  a 
porehaser  and  a  perfoimance  on  his  part^  and  a 
refasal  or  inability  by  defendant  to  eonsununate 
the  tnmsaetion  with  the  customer  ao  proenred.*'  A 
complaint  for  a  commission  by  a  broker. employed 


to  sell  land  must  allege  either  that  there  was  a 
sale  to  the  customer  introduced  by  him  to  the  prin- 
cipal, or  that  the  customer  was  able,  ready,  and 
willing  to  purdiase  on  the  terms  proposed  by  the 
principal.**    A  complaint  for  a  conunission  for 


S9 


4« 


ICinn. — Lemon    v.    De  Wolf, 
Hlnn.  465,  95  NW  316. 

Mont. — Shober   v.  Blackford, 
Mont  194,  127  P  »»■ 

N.  T. — Downey  v.  Turner,  S8  App. 
Dir.  491,  SI  NTS  106. 

Tex. — Pierce  v.  Nichols,  80  Tex. 
at.  A.  443,  110  SW  20«;  TarboroUBh 
T.  Creager,  <Clv.  AJ  77  SW  64B; 
Brockenbrow  v.  Stafford,  (Civ.  A.) 
7S  SW  576. 

[a]  The  oomplAlnt  mnat  altofo 
either  that  plalntltT  himself  effected 
the  sate  or  that  it  resulted  from  serv- 
ices rendered  under  hia  eniplojment. 
Fenwtck  v.  Watkino.  79  BW  314,  26 
KjL  1962. 

[b]  TJw  fMt  thst  the  olalm  for 
eommiBsloaa  on  tke  sale  of  real 
Htftte  Is  dne  and  wipaid  (1)  need 
not  be  alleged  In  express  terms  if 
such  an  Inference  can  be  drawn  from 
the  pleadinc  as  a  whole.  Singleton  v. 
O'Blenis.  ifs  Ind.  161,  165,  2S  NE  164 
(where  the  court  said;  "We  recog- 
nise the  rule  which  reauires,  In  an 
action  to  recover  damages  for  breach 
of  contract,  tbat  the  complaint  al- 
\eee  nonpayment  and  that  the  claim 
in  due.  But  this  may  not  be  alleged 
In  express  terms.  If,  taking  the 
pleading  altogether,  it  appears  there- 
from that  the  claim  la  due  and  un- 
paid, this  Is  sufficient").  (2)  But  tt 
complaint  for  a  broker's  oommlsslon 
which  does  not  allege  that  the  com- 
mlMlons  had  not  been  paid  la  insuffi- 
cient, under  Code  Civ.  Proc.  S  481 
subd  2.  requiring  the  complaint  to 
contain  a  plain  statement  of  the  facts 
constituting  -  the  cause  of  action. 
John  ReiH  Co.  v.  Post,  162  App.  Div. 
163,  147  NTS  846.  <3)  Where  a  mem- 
orandum for  the  exchange  of  prop- 
erty stated  that  the  broker's  com- 
mission was  to  be  a  certain  percent- 
age, but  did  not  contain  an  agree- 
ment to  pay  It,  an  allegation  In  the 
complaint  to  recover  the  commission 
that  plaintiff  refused  to  make  the 
exchange  or  to  comply  with  the  mem- 
orandum la  not  an  allegation  of  non- 
payment of  the  commission.  John 
Rel8  Co.  V,  Post,  supra.  (4)  An  alle- 
^tion  In  an  action  for  a  broker's 
commission  that  the  executrix  of  the 
vendor  of  the  property  had  unrea- 
sonably rejected  a  claim  against  the 
estate  for  the  amount  of  the  com- 
mission  does  not  amount  to  an  alle- 
fnitlo^i  that  the  commission  had  not 
been  paid.  John  Reia  Co.  v.  Post,  su- 
pra. 

47.  Cal.— Brtggs  v.  Hall,  24  Cal. 
A.  586,  141  P  fOCT  (holdins  that  a 
broker  suing  for  a  commission  for 
the  sale  of  real  estate  on  the  ground 
of  the  principal's  breach  of  his  con- 
tract not  to  sell  it  below  a  certain 
price  without  the  broker's  consent 
should  set  that  ground  forth  in  his 
complaint). 

Ga.— Payne  v.  Ponder,  1S9  Ga.  282, 
77  SE  82. 

Ind. — Belneke  v.  Wurgler,  77  Ind. 
468. 

ICan.— Bowersox  T.  tSall,  72  Kan. 
89,  84  P  557. 

Minn. — Remple  v.  Hopkins,  101 
Minn.  8,  111  NW  38B. 

Mo. — McCormick  v.  Obanlon,  168 
Mo.  A.  606.  153  SW  267  (allegation 
held  to  include  a  sale  either  wholly 
or  partly  for  cash). 

Nebr. — Ackerman     v.    Bryan,  33 
Nebr.  515,  50  NW  435.  ■ 
.  N.  J,— Williams  v.  Voorheea,  80  N. 
J.  L.  119,  77  A  615. 

[a]  zoetttttr  of  pnroliaser^d)  A 
petition  to  recover  damages  for  the 
refuflal  of  defendant  to  execute  deeds 
to  purchasers,  which  alleges  a  con- 
tract of  sale  to  various  persons  who 
*ere  ready  and  able  to  buy  the  lands 
on  the  terms   agreed  on  between 

S'laintlff  and  defendant.  Is  defective 
or  ftlUng  to  allege  the  names  of 


the  purchasers,  the  quantity  of  land 
agreed  to  be  sold  for  each  of  them, 
and  the  pricea  Burnett  v.  Elding, 
19  Tex.  Civ.  A.  711,  48  SW  776.  (2) 
But  a  complaint  in  an  action  for  a 
broker's  commission  for  procuring  a 
purchaser  ready  and  willing  to  buy 
doea  not  fall  to  state  a  cause  of  ac- 
tion by  not  alleging  that  plaintiff 
communicated  to  defendant  the  iden- 
tity of  the  proposed  purchaser,  where 
It  does  not  appear  therefrorti  that 
defendant  ever  demanded  of  plain* 
tiff,  or  that  plaintiff  ever  refused  to 
disclose,  the  name  of  such  purchaser, 
or  that  defendant  suffered  any  injury 
from  suoh  concealment.  Bertelson  v. 
Hoffman,  36  Wash.  459.  77  P  801. 

[b]  Vefeot  in  principal's  titla.— 
(1)  A  petition  alleging  that  the  sale 
failed  because  of  an  unsatisfied  deed 
of  trust  on  the  property,  which  de- 
fendant refused  to  release  or  to  have 
canceled,  is  not  defective  In  falling 
to  allege  that  the  deed  was  a  lien 
on  the  property,  or  that  defendant 
refused  to  consummate  the  sale.  Ger- 
hart  v.  Peck,  42  Mo.  A.  644.  (2)  In 
an  action  for  commission  on  a  sale 
which  failed  because  of  refusal  of 
title  offered,  defects  In  the  title  must 
be  made  specillc  issues,  and  plaintiff 
must  allege  In  what  respects  the  ab- 
stract Is  defective.  Cunningham  v. 
Friendly,  70  Or.  222,  139  P  928,  140 
P  989. 

[c]  TeaOer  of  deedw^A  iwtitlon  is 
not  defective  which  falls  to  allege  a 
tender  of  a  deed,  where  It  Is  set  out 
that  real  estate  brokers  procured  the 
land  at  the  agreed  price,  and  that 
the  principal  refused  both  to  take 
the  land  and  to  pay  the  stipulated 
commission.  Ackerman  v.  Bryan,  88 
Nebr.  616,  617,  50  NW  436  (where 
the  court  said:  "When  the  plaintiffs 
obtained  the  consent  of  ...  ,  the 
owner  of  the  land,  to  convey  It  for 
[the  price  agreed  upon],  and  the  de- 
fendant refused  to  pay  the  money 
and  complete  the  deal,  nothing  fur- 
ther was  required  of  the  agents  to 
entitle  them  to  compensation  for 
their  services  .  .  .  ,  In  case  there 
existed  a  contract  of  employment"). 

48.  U.  S.— Sullivan  v.  Mllliken. 
113  Fed.  93.  51  CCA  79. 

Ala. — Handley  v.  Shaffer,  177  Ala. 
63£,  59  S  286. 

Cal.— Chatfteld  v.  Continental  Bldg., 
etc..  Assoc.,  6  Cal.  A.  666,  92  P  1040. 

Colo.— Fist  V,  Currle,  49  Colo,  284, 
112  P  689  (holding  that,  where,  in  an 
action  by  a  broker  for  commissions 
for  a  sale  of  real  estate,  the  com- 
plaint alleged  that  plaintiff  produced 
a  purchaser  ready  and  willing  to  buy. 
leaving  out  the  word  "able,"  but  did 
allege  that  he  found  a  purchaser 
who  was  satisfactory,  and  who  In 
fact  purchased  the  property,  the  com- 
plaint stated  a  cause  of  action). 

Ga.— Gray  v.  Lynn,  139  Ga.  294,  77 
SE  156;  WiUon  v.  Verner.  12  Ga.  A. 
611,  77  SB  656  (holding  that.  In  an 
action  by  a  broker  for  commissions, 
on  the  ground  that  a  binding  contract 
was  entered  into  as  a  result  of  his 
services,  which,  by  reason  of  a  dis- 
agreement between  the  parties,  was 
not  compiled  with,  it  must  be  al- 
leged that  the  purchaser  Is  solvent, 
and  that  compliance  on  his  part  can 
be  compelled). 

Ida. — Jacobs  v.  Shenon,  3  Ida. 
(Hash.)  274.  29  P  44. 

Ind. — Stewart  v.  Murray,  92  Ind. 
543.  47  AmR  167;  Olcott  v.  McClure. 
50  Ind.  A.  79.  9S  NB  82  (holding  that 
a  complaint  for  a  broker's  commis- 
sion for  procuring  a  purchaser  for 
land,  stating  that  he  had  performed 
his  contract  and  procured  a  pur- 
chaser with  whom  defendant  made  a 
sale,  sufficiently  shows  that  plaintiff 

firocured  a  purchaser  ready  and  wili- 
ng to  buy  on  the  terms  proposed). 


Iowa. — Tracy  v.  Fobes,  182  Iowa 
260,  109  NW  772  (holding  that  a  bro- 
ker cannot  recover  on  a  contract  pro- 
viding a  commission  for  the  finding 
of  a  purchaser  for  defendant's  prop- 
erty, unless  he  not  only  alleges  but 
also  proves  that  the  purchaser  so 
found  was  able,  ready,  and  willing  to 
complete  the  purchase  according  to 
the  terms  of  the  contract). 

Mo.— Hayden  v.  Grlllo.  26  Mo.  A. 
289. 

N.  T. — Davis  v,  Silverman,  98  App. 
Div.  305,  90  NTS  689. 

N.  D,— Fulton  V,  Ctetian.  17  N.  I>. 
835,  117  NW  844  (holding  that,  where 

?laintiff  sued  to  recover  commissions 
or  finding  a  purchaser  for  defend- 
ant's property,  a  complaint  alleging 
an  express  contract  that  plaintiff 
should  receive  the  excess  o\-er  twenty 
dollars  per  acre  at  which  a  sale 
stiould  be  effected,  but  failed  to  al- 
lege that  he  Introduced  a  purchaser 
willing  to  pay  any  sum  in  excess  of 
such  sum,  and  to  allege  that  de- 
fendant In  fact  sold  or  had  any  op- 
portunity to  sell  said  property  for 
a  greater  sum,  fails  to  state  a  cause 
of  action). 

Or.— Booth  T,  Hoodr,  80  Or.  222, 
46  P  684. 

Tex. — Levy  v.  Dunken  Realty  Co., 
(Civ.  A.)  179  SW  679. 

fa]  If  Uie  oomplalnt  alleges  tkat 
defendut  refused  to  oonsnmmate 
the  sale.  It  must  also  allege  that  the 
customer  was  able,  ready,  and  will- 
ing to  buy  the  property  on  the  terms 
proposed  by  the  principal.  Sayre  v. 
Wilson,  86  Ala.  161,  6  8  167;  Reardon 
T.  Washburn,  69  III.  A.  161.  See  also 
Newton  V.  Donnelly,  9  Ind.  A.  269,  36 
NB  769  (where  the  complaint  was 
held  to  show  that  the  purchaser  was 
able,  ready,  and  willing  to  consum* 
mate  the  transaction) ;  Wilson  v. 
Clark,  (Tex.  Civ.  A.)  79  SW  649  (hold- 
ing that  the  petition  may  properly 
set  forth  an  agreement  between  the 
owner  and  the  purchaser  settling  the 
matter  arising  out  of  the  owner'A 
failure  to  sell  as  showing  an  In- 
sistence by  the  purchaser  on  his 
right  to  purchase). 

[b]  Bi^dent  statement  of  eanse 
of  aotfon,— A  complaint  states  a 
cause  of  action  where  It  alleges  that 
plaintiff  was  employed  to  find  a  pur- 
chaser at  a  certain  price;  a  state- 
ment by  defendant,  when  Informed 
that  a  purchaser  had  been  found, 
that  he  would  sell  and  would  meet 
the  purchaser  and  plaintiff  at  a  des- 
ignated time  and  place  to  complete 
the  bargain:  bla  nonappearance;  and 
the  production,  then  and  there, 
nevertheless,  of  a  ready,  able,  and 
willing  purchaser.  Simpson  v.  Smith, 
36  Misc.  816.  74  NTS  849. 

[c]  A  oomplalnt  alleging  eompU- 
•noe  with  the  eontraet  by  plaintiff 
(1)  is  not  demurrable  for  falling  to 
allege  that  the  customer  was  ready, 
able,  and  willing  to  pay  for  the  prop- 
erty. Lunsford  v.  Bailey,  142  Ala. 
319,  38  S  362.  (2)  Thus  In  a  broker's 
action  for  commission  on  an  ex-> 
change  of  properties,  where  the  com- 
plaint alleges  a  valid  contract  of 
exchange,  it  need  not  further  state 
that  the  customer  was  able,  ready, 
and  willing  to  complete  the  exchange, 
or  that  he  made  any  effort  te  that 
end,  or  that  the  principal  refused  to 
complete  it.  Kelnath  v.  Reed,  18  N. 
M.  358,  187  P  841. 

[d]  Where  defendant  himself  sold 
and  eoBTsred  to  plalntUf  •  oustomer, 
the  petition  by  a  oroker  for  commis- 
sions need  not  allege  that  plaintiff 
produced  a  customer  ready,  able,  and 
willing  to  pay  for  the  land.  Pierce 
V.  Niaiols,^  Tex.  Civ.  A.  443,  110 
SW  206. 

[e]  OOBtraat  irtiak 
an  action  feigHWtellBey^ 
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findioff  a  purchaser  for  land  need  not  describe  the 
land.^  A  complaint  for  a  commiBsioD  is  not  de- 
murrable because  it  has  no  bill  of  particulars  as  a 
nut  of  it  where  it  is  based  on  one  item  only.'*' 
Where  a  complaint  by  a  broker  employed  to  find  a 
purchaser  or  a  lender  does  not  all^  that  the  tran»- 
action  was  consnmmated,  it  must  allege  that  plain- 
tiff notified  defendant  that  a  customer  was  found." 
3Iatters  of  defense  need  not  be  negatived  in  the 
-declaration  or  complaint.'' 

[%  111]  (2)  For  Balmbimement  and  Indflmnity. 
The  declaration  or  complaint  in  such  an  action 
should  set  out  that  plaintifE  is  a  broker^",  that  the 
advances  sued  for  were  made  at  defendant's  re- 
quest, and  that  demand  has  been  made  for  the 
amount  which  defendant  refuses  to  pay."*  And 
where  a  broker  is  employed  to  purchase  stock,  it 


has  been  held  that  an  action  wilt  not  lie  for  ad- 
ranees  made,  unless  it  is  alleged  that  he  has  traiu- 
ferred,  or  has  offered  to  transfer,  to  lus  principal 
the  stock  so  purchased.'* 

Entnriedge  of  cmtom.  The  oomplaint  need  not 
allege  that  the  principal  knew  of  the  existence  of 
a  custom  on  which  the  action  is  founded,  as  one 
who  ^ploys  a  broker  is  presumed  to  dnl  with 
refermee  to  such  custom,  whether  known  to  him 
or  not." 

112|  b.  Pisa  or  Answer.  The  construction" 
and  sufficient  of  a  plea  or  an  answer,  in  an  action 
by  a  broker  for  a  commission,  which  presents  a  de- 
fense of  fraud"  or  n^leet  of  duty"  on  the  part 
of  the  broker,  or  the  inability  of  the  customer 
procured  by  him  to  eonsnmioate  the  transaction 
which  he  was  authorized  to  negotiate,*"  or  in  an 


tnlsalon  for  the  sale  of  land,  based 
on  a  contract  with  defendants,  the 
owners  of  the  land,  by  the  terms  of 
wbicb  the  latter  aareed  to  sive  plain- 
tiffs a  reasonable  compensation  Ix  they 
procured  the  sale  of,  or  a  purchaser 
for,  said  la^d,  It  Is  unnecesaarr  to  al- 
lege In  the  complaint  that  a  written 
contract  for  the  sale  of  the  land  was 
made  bjr  plaintiffs  with  the  party  who 
agreed  to  purchase  the  same.  Lock- 
wood  V.  Rose,  125  Ind.  58S,  26  NEi 
710. 

[f]  An  allaratloa  tihat  the  pexsoa 
prooiirea  was  ready,  able,  and  wUUag 

to  carry  out  the  contract  of  exchanKe 
Is  equivalent  to  an  allegation  that  be 
had  title  to  the  land  he  contracted 
to  exchange.  Levy  v.  Dunken  Realty 
Co..  (Tex.  Civ.  A.)  179  SW  679. 

49.  Mullen  v.  Bower,  22  Jnd.  A. 
294,  63  NE  790.  See  also  McAllister 
T.  Welker,  89  Minn.  636,  41  NW  107 
(where  a  description  was  held  suffl- 
cient,  although  Inaccurate);  Hender- 
son v.  Lemke,  60  Or.  363.  118  P  482 
(holding  that  a  complaint,  in  an  ac- 
tion by  a  broker  for  commissions  for 
procuring  a  purchaser  of  real  estate, 
which  describes  the  property,  so  that 
It  can  be  identified,  is  eufflclent,  in 
the  absence  of  a  motion  to  make  the 
description  more  definite). 

60.  Cannon  v.  Caatleman,  S4  Ind. 
A.  188,  56  NE  III. 

[a]  m  aa  action  wdsr  a  spatial 
eoatraot  for  a  specified  per  cent  of 
commlssiOQ,  defendant  la  not  en- 
titled to  a  bill  of  particulars  as  to 
the  number  of  days  and  dates  of 
aenrlce  of  plaintiff,  the  question  of 
how  much  time  he  expended  being 
ImmaterlaL  Pragner  v.  Plschel,  141 
App.  Div.  869.  126  NYS  478. 

81.  Duryee  v.  Lester,  75  N.  T. 
442;  McLaughlin  v.  Whlton,  87  Misc. 
838,  76  NYS  1006;  Penter  v.  SUIght, 
1  Wash.  366,  25  P  469.  See  also  supra 
gS  96-97. 

[a]  Complaint  held  safilfdant. — A 
complaint  which  alleges  that  defend- 
ant employed  plaintiff  to  procure 
within  a  specified  time  "an  accept- 
ance of  a  certain  application  made 
by  defendant  for  a  loan,"  and  that 
within  the  time  plaintiff  procured  a 
third  person  "to  accept  said  applica- 
tion,," sufficiently  alleges  that  de- 
fendant was  notified  of  the  accept- 
ance, although  It  does  not  allege 
that  the  determination  of  the  third 
person  was  communicated  to  defend- 
ant, which  must  be  proved  to  Justify 
a  recovery.  Morton  v.  Petit,  133  App. 
DIv.  377.  117  NYS  864. 

[b]  Mala  bjr  pdaolpaii  aotlea  to 
broker, — Where  a  writing  signed  by 
the  principal  alone  authorised  a  real 
estate  broker  to  sell  certain  land  for 
a  specified  sum  net  cash  to  the  prin- 
cipal, and  to  retain  the  surplus  as 
his  commission,  and  declared  that 
the  agreement  was  to  be  binding  for 
sixty  days,  the  complaint  in  an  ac- 
tion thereon  by  the  broker  which  set 
forth  the  agreement,  the  securing  of 
a  purchaser  by  plaintiff  In  accord- 
ance with  Its  terms,  the  purchase. 


and  the  sale  of  the  land  by  the  prin- 
cipal, without  notice  to  plaintiff,  was 
sufficient.  Wright  v.  Beach,  82  Mich. 
469,  46  NW  678. 

08.  Goldman  T.  Wetsman,  128 
Minn.  370,  148  NW  988  (holding  that 
the  termination  of  a  revocable 
agency  to  sell  land  by  a  sale  made 
by  the  principal  before  performance 
by  the  agent  is  an  affirmative  defense 
which  need  not  be  negatived  by 
plaintiff  in  order  to  make  out  a  prima 
facie  case) ;  Moore  v.  Boehm,  46 
Misc.  622,  91  NYS  126  (holding  that 
In  an  action  for  broker's  commissions 
an  alleged  abandonment  of  the  bro- 
ker's employment  to  sell  Is  a  matter 
of  defense  which  plaintiff  is  not 
bound  to  negative). 

63.  Whitehouse  v.  Moore,  13  Abb 
Pr  (N.  Y.)  142  (where  the  allegation 
"that  the  plaintiffs  are  partners,  do- 
ing business  In  the  city  of  New  York 
as  bankers  and  brokers,  under  the 
firm-name  of  'B.  Whitehouse,  Son, 
&  Mprrlson,'  "  was  deemed  material). 

64.  L.  J.  Anderson  Co,  v.  Hol- 
brook,  128  aa,  238,  67  SB  600  (peti- 
tion held  demurrable) :  Merwin  v. 
Hamilton,  13  N.  Y.  Super.  244. 

[a]  BnSolent  oowplalnt. — Where 
a  complaint  alleeed  that  plaintiff,  as 
a  commission  broker,  advanced  a 
apec'lfled  sum  of  money  for  defend- 
ants, at  their  Instance  and  request, 
in  the  purchase  of  produce,  ana  that 
defendants  promised  to  pay  the  same 
to  plaintiff,  but,  although  often  re- 
quested ao  to  do,  neglected  and  still 
neglect  to  pay  the  same  to  plain- 
tiff, the  complaint  was  neither  un- 
certain nor  ambiguous.  Rogers  't. 
Duff,  97  Cal.  66,  SIP*  836. 

[b]  Items  of  aooovnt^— Under  the 
California  code,  a  copy  of  the  ac- 
count must  be  given  to  the  adverse 
party.  If  demanded;  otherwise  plain- 
tiff will  be  precluded  from  giving 
evidence  thereof,  Rogers  v.  Duff,  97 
Cal.  66,  31  P  836. 

66.  Merwin  v.  Hamilton,  IS  N.  Y. 
Super.  244. 

66.  Whitehouse  v.  Moore,  13  Abb 
Pr  (N.  Y.)  142;  Pollock  v.  Stables, 
12  Q.  B.  76S,  64  kCL  766,  116  Reprint 
1067.  See  also  supra  \  30. 

[a]  Plsading  mlea  of  a  board  of 
brokers. — ^Where  the  action  Is 
founded  on  a  contract  made  with  ref- 
erence to  the  rules  of  a  board  of  bro- 
kers which  are  not  the  rules  of  trade, 
such  rules  must  be  set  out  In  the 
complaint.  Goldsmith  v.  Sawyer,  46 
Cal.  209. 

67.  Peet  t.  Sherwood,  47  Minn. 
347,  EO  NW  341,  929. 

M.  Hanesley  v.  Monroe,  103  Ga. 
279,  29  SE  92S;  McAfee  v.  Bending, 
36  Ind.  A.  628.  76  NE  412:  Rabb  v. 
Johnson.  28  Ind.  A.  666,  63  NE  680 
(holding  that  an  answer  does  not 
state  a  defense,  where  It  admits  the 
contract  and  alleges  that  the  broker 
did  not  use  his  best  efforts  to  sell 
the  property,  but  fraudulently  per- 
suaded the  owner  to  trade  for  prop- 
erty which  the  broker  knew  was  of 
less  value,  but  does  not  allege  that 


the  property  was  of  less  value  than 
the  land  or  state  any  facts  showing 
fraud  or  bad  faith  on  the  part  of  the 
broker);  Stetson  t.  Sun,  8e  Pa.  Super. 
890. 

6S.  Handley  v.  Shaffer,  177  Ala. 
636.  69  S  286  (holding  that  an  an- 
swer that  plaintiff  knowingly  per- 
mitted the  purchaser  to  negotiate 
with  defendant,  without  disclosing 
to  defendant  that  the  purchaser  was 
procured  through  the  broker's  ef- 
forts, etc..  Is  not  a  good  answer, 
where  the  pleas  do  not  aver  any 
facts  Imposing  on  the  broker  the 
duty  to  disclose  to  defendant  the 
fact  that  the  purchaser  was  the  bro- 
ker's customer,  and  where  they  do 
not  aver  defendants*  Ignorance  of 
that  fact);  Myers  v.  Paine.  13  App. 
Div.  332,  43  NYS  133  [afl  162  N.  Y. 
693  mem,  57  NE  1118  mem]  (where 
the  answer  was  held  Insufficient  be- 
cause there  was  no  allegation  that 
any  duty  was  neglected  by  the  bro- 
ker or  that  the  prlnoipal  had  sus- 
tained any  Injury);  Mitchell  v.  Rush- 
ing, 66  Tex.  Civ.  A.  281,  118  SW  581 
(a  plea  of  reconvention). 

60.  Summa  v.  Deresklawicx,  81 
Conn.  647,  74  A  906;  Atterbury  v. 
Hopkins,  i22  Mo.  A.  172,  99  SW  11 
(holding  that  an  allegation  in  the 
answer  that  the  aala  "was  never  con- 
summated, by  reaaon  of  which  plain- 
tiffs are  not  entitled  to  recover  of 
defendanta,"  atates  no  defense,  as 
such  failure  may  have  resulted  from 
defendants'  fault,  they  having  ad- 
mitted that  plaintiffs  furnished  them 
with  a  purchaser) :  Burr  v.  Penfleld, 
66  Misc.  648,  105  NYS  939  (holding 
that  where  a  complaint  alleged  that 
defendant  agreed  in  writing  to  pajr 
plaintiff  three  hundred  dollars  if 
plaintiff  would  obtain  a  loan  of  three 
thousand  dollars,  and  that  plalntilt 
had  fully  performed;  and  the  answer 
alleged  that  defendant  Informed 
plaintiff  that  defendant  must  have 
the  money  within  ten  days,  but  that, 
when  defendant  called  on  the  parties 
who  were  to  make  the  loan,  he  could 
not  obtain  the  money,  that  the  same 
thing  occurred  several  times,  and 
that  the  negotiations  extended  over 
much  more  than  ten  days,  the  ansiver 
was  demurrable  as  not  showing  a 
modification  of  the  written  contract, 
and  In  that  It  did  not  appear  when  the 
time  limit  began  to  run  and  when  it 
terminated);  Fairly  v.  Wappoo  Mills, 
44  S.  C.  227,  22  SE  108,  29  LRA  SIS 
(holding  that- an  allegation  that  the 
purchaser  furnished  by  a  broker  bad 
requested  an  extension  of  time  on 
the  draft  drawn  asalnst  the  first 
shipment  Of  the  goods  sold,  because 
he  was  "not  able  to  pay  [It]  at 
that  time,"  was  not  equlvaleot  to  » 
allegation  that  he  was  Insolvent,  or 
that  the  broker  had  not  furnished  a 
purchaser  who  was  able  to  pay  for 
the  goods  according  to  the  TOntract). 

[a]  A  paragraph  in  an  answv 
aTerrlag  a  wllUiigiiesa  to  sell  aal 
oonrey  to  an  alleged  purchaser  on 
specified  terma^tatea  no  defense  am 
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ution  for  a  division  of  eommissioni,'^  are  governed 
by  the  rules  of  pleading  applicable  in  actions  ex 
eontractu  generally."*  The  court  has  no  power  to 
strike  out  as  sham  an  answer  consisting  of  a  gen- 
eral denial  of  the  material  allegations  of  the  com- 
plaint."" A  plea  of  the  general  issue  such  as  non 
aasampait  may  be  set  up,  bnt  a  qwcial  plea  setting 
up  special  facts  as  a  defense  must  amount  to  more 
than  the  general  issue."' 

A  plea  which  sett  out  that  the  broker  haa  not 
gnenred  •  lieense  according  to  the  reqniremmt  of 


statute  will  not  be  Buatained  on  demurrer,  unle8» 
it  further  shows  that  the  transaction  for  which  the 
recovery  is  sought  was  a  neeessaiy  part  of  his  duty 
as  broker." 

113]  c  Amendmoit  of  Pleading.  Amend- 
ments are  allowed  in  actions  by  brokers  for  com- 
pensation as  in  other  actions  ex  contractu." 

[$  114]  5.  Isnus,  Proof,  and  Variaace*"— a.  As 
Dependent  on  DocUration  or  Oomplaint  Plain- 
tiff must  plead  the  ultimate  facts  on  which  he 
relies  tor  a  reeovery,  or  he  eaimot  prove  them,"* 


may  be  stricken  out,  where  the  alle- 
fBtlon  of  the  complaint  that  the  pur- 
chaser had  offered  such  terms  aa  de- 
fendant mlffht  desire  is  mere  snr- 
plnsave.  Guthrie  v.  Brlsht.  It  8W 
98  S,  2?  KyL  lOSl. 

61.  Wefel  y.  Stlllman,  161  Ala. 
249,  44  S  20S  (holding  that,  where 
plaintiff  alleged  that  he  was  author- 
ised, by  the  owners  of  the  land,  to 
sell  It,  that  he  agreed  to  divide  the 
commissions  with  defendant.  If  the 
latter  would  find  a  purchaser,  and 
that  defendant  recovered  of  the  own- 
ers the  commission  on  the  sale  of 
the  land,  but  refused  to  pay  plaintiff 
his  stiare;  and  defendant  alleged 
that,  during  the  negotiations  for  the 
sale  of  the  land,  plaintiff  worked 
In  opposition  to  defendant  and  en- 
deavored to  make  a  sale  to  other 

rJes,  and  that  plaintiff  was  there- 
estapped  from  claiming  that  he 
was  Jointly  interested  wiui  defend- 
ant in  sellInK  the  land,  the  plea  was 
irrelevant  and  properly  strloken, 
then  being  nothing  In  the  case  to 
Indicate  that  plaintiff  was  not  en- 
titled to  find  a  porchaaer  himself), 
as.  See  Pleading  (SI  Cyo  ItC]. 
[a]  AJUMtt.oT  dafeaM,  in  an  ac- 
tion on  a  note  that  plaintiff,  a  real 
estate  brokerage  company,  received 
from  defendant  in  settlement  of  a 
commission,  held  Insufficient  to  pre- 
vent Judgment  Kelly- Wood  Real  Kst. 
Co.  V.  Lloyd.  BO  Pa,  Super.  393. 

63.  Wayland  v.  Tysen,  45  N.  T. 
181  [rev  9  AbbPrNS  79]. 

Sham  pi— Hags  ffMumllr  see 
Pleading. 

64.  Seff  v.  Brotman,  108  Hd.  S78, 
TO  A  106  (holding  that  non  assump- 
sit, filed  to  a  declaration  by  real 
estate  brokers  for  commissions,  la 
a  good  plea,  so  ^s  to  render  errone- 
ous the  entry  of  a  Judgment  by  de- 
fault for  want  of  a  sumcient  plea). 

es.  Seff  v.  Brotman,  108  Md.  278. 
TO  A  106  (holding,  however,  that  a 
plea  to  a  declaration  by  real  estate 
brokers  for  commlsstons,  averring 
that  the  brokers  did  not  sell  the 
property  to  the  purchaser  named  for 
the  owners  for  the  amount  named, 
that  the  purchaser  did  not  pay  the 
owners  auch  amount  for  the  prop- 
erty, and  that  the  owners  never  were 
indebted  as  averred,  was  not  bad 
as  amounting  only  to  the  general 
issue;  aa  a  plea  Is  not  objectionable 
on  that  ground,  unless  it  sets  up  mat- 
ters of  fact  merely  amounting.  In 
the  declaration,  to  a  denial  of  such 
allegations  as  on  general  issue,  would 
Aave  to  be  proved  to  support  the 
case). 

66.  Stratton  v.  Jones.  (Ky.)  50 
SW  33;  Black  v.  Snook,  204  Pa.  119, 
S3  A  S48;  Raeder  v.  Butler,  1ft  Pa. 
Super.  604;  Jessopp  v.  Lutwyche,  10 
Eich.  614,  166  Reprint  B84;  Pldgeon 
V.  Burslem.  8  Exch.  465.  164  Reprint 
)3T.  See  also  Angell  v.  Van  Schafck, 
U2  N.  T.  187,  30  NE  396  [rev  56  Hun 
24T,  9  XTS  S68]  (holding  that,  where 
the  answer  sets  up  a  violation  of  a 
foreign  statute  requiring  brokers  to 
take  out  a  license.  It  is  sufflcient  to 
aver  what  the  courts  have  decided 
under  such  statute,  without  setting 
oat  the  facts  on  which  the  decision 
was  rendered). 

67.  V.  a. — Kerr  v.  Corry,  211 
VtA.  647,  28  CCA  151  (holding  that, 
in  an  action  by  a  broker  to  recover 
compenaatlon  for  a  sale  of  a  real 
estate  option,  the  court  properly  per- 


mitted plaintiff  to  amend  his  decla- 
ration at  the  trial  by  inserting  a 
clause  that  the  contract,  which  was 
not  reduced  to  writing,  provided 
that,  in  any  event,  defendant  should 
pay  plaintiff  for  obtaining  a  pur- 
chaser Ave  thousand  dollars). 

Cal. — Jamison  v.  Hyde,  141  Oil. 
109,  74  F  696  (holding  that,  where 
the  answer  alleged  that  the  contract 
of  employment  was  oral,  and  there- 
fore "barred  and  invalid  by,"  a  stat- 
ute declaring  that  contracts  for  the 
employment  of  an  agent  to  sell  real 
estate  for  commissions  are  invalid 
unless  in  writing,  subscribed  by  the 
party  to  be  charged,  and  plaintiff's 
evidence  failed  to  show  a  written 
contract  of  employment,  it  was  not 
error  to  permit  defendant  to  amend 
his  answer  by  changing  the  admis- 
sion of  the  contract  of  employment 
into  a  denial  of  the  same). 

Mo. — Stewart  v.  Van  Home.  91 
Mo.  A.  647  (holding  that,  where  a 
petition,  in  an  action  for  commis- 
sions alleged  to  be  due  for  making 
the  sale  of  a  farm  pursuant  to  a 
written  contract,  declared  on  the 
contract  as  it  would  have  read  if  no 
alteration  had  been  made  in  the 
printed  form,  an  amended  petition 
declaring  on  the  contract,  after  its 
production  pursuant  to  the  court's 
order,  according  to  Its '  actual  con- 
tents, does  not  substantially  change 
the  cause  of  action,  so  aa  to  consti- 
tute a  departure), 

N.  T. — Schlesinger  v.  Jud.  61  App. 
DIv.  463,  70  NTS  616  (holding  that, 
where  the  court  voluntarily  permits 
a  broker  suing  for  commissions  to 
amend  his  complaint  to  show  an  as- 
signment to  him  of  a  claim  for  com- 
missions by  A.  it  Is  error  to  refuse 
to  allow  him  to  amend  for  the  pur- 
pose of  showing  an  assignment  of 
a  portion  of  the  claim  from  B,  al- 
though the  tact  of  such  assignment 
appears  In  plaintiffs  bill  of  partic- 
ulars). 

Que. — Lamarre  v,  Charbonneau,  14 
Que.  Pr.  fO  (holding  that  a  claim 
for  the  value  of  services  rendered 
an  agent  In  buying  and  selling  land 
does  not  come  unaer  the  law  relat- 
ing   to    summary    procedure,  and 

ftlaintiff  In  auch  case  will  be  al- 
owed  to  amend  on  payment  of  the 
costs  of  the  exception  to  the  form). 

See  generally  Pleading  [11  Cyc 
3S9j. 

[a]  In  Idaho  under  Rev.  Code 
II  4225-4226,  where  a  plaintiff  al- 
leges that  he  was  employed  as  a 
real  estate  broker  and  the  defense 
is  interposed  that  he  acted  In  a  dual 
capacity  and  had  collected  commis- 
sions from  the  purchaser.  If  the 
proofs  Justify  it,  the  court  may 
properly  find  that  plaintiff  was  a 
middleman  employed  only  to  bring 
the  vendor  and  purchaser  together, 
and  may  order  the  pleadings  Imme- 
diately amended  to  conform  to  the 

? roofs.  Clopton  v.  Meeves,  24  Ida. 
93.  1S3  P  907. 

[b]  IMvlslOB  of  eoTmnlssloiui. — 
In  an  action  for  a  division  of  bro- 
kers" commissions,  It  was  proper  to 
permit  plaintiff  to  amend  hin  'com- 
plaint at  the  trial  by  innertlng  an 
allegation  that  defendant  wan  the 
agent  of  a  certain  corporation,  with- 
in certain  years  covering  the  trans- 
action In  question,  which  corpora- 
tion was  the  owner  of  the  property 
sold,  under  Ballinger  AnnoL  Codes 
ft  St  i  4963,  authorising  the  court 


to  permit  the  amendment  of  plead- 
ings m  the  furtherance  of  Justice. 
McCIeary  v.  WUlts,  3fi  Wash.  676,  77 
P  1073, 

68.  See   generally   Pleading  [81 

C^c  670]. 

69.  Ark. — Stiewel  v.  I^lly.  89  Ark. 
196.  115  SW  1134  (holding  that, 
where  a  contract  declared  on  and 
exhibited  with  the  complaint,  in  an 
action  by  a  broker  for  commissions, 
did  not  contain  a  time  limit  for-  per- 
formance, but  referred  to  a  power 
of  attorney  executed  by  the  owner 
to  the  broker,  which  contained  a 
time  limit  and  the  owner  admitted 
the  execution  of  the  contract,  but 
alleged  that  it  was  not  In  force  at 
the  time  of  the  sale,  the  question 
whether  the  contract  was  in  force  at 
that  time  was  in  issue,  and  .under  it, 
the  broker  might  prove  a  waiver,  by 
the  owner,  of  the  time  limit  in  the 
power  of  attorney). 

Cal.— Cone  t.  Keil,  18  Cal.  A.  676.. 
124  P  64S. 

N.  Y. — Turner  v.  Lane^  47  Misc. 
387,  98  NTS  1088  (holding  that  evi- 
dence that  an  act  of  defendant  pre- 
vented the  happening  of  certain 
contingencies  is  fnadmlsslble,  where 
the  excuse  ts  not  pleaded  by  plain- 
tiff)- 

Tex. — Saunders  v.  Thut,  (Civ.  A.> 
166  8W  653;  Burnett  v.  Edllng,  1» 
Tex.  Civ.  A.  711,  48  SW  77B  (hold- 
ing that,  in  an  action  by  a  real  es- 
tate broker  to  recover  damages  for 
the  refusal  of  the  owner  to  execute 
deeds  to  purchasers.  It  was  error  to 
admit,  over  objection,  evidence  to 
prove  contracts  of  sales  of  land  to 
persons  whose  names  and  residences 
were  not  given  in  the  petition,  or 
who  were  not  otherwise  Identified). 

Utah.— Little  T.  Gorman,  89  Utah 
68,  114  P  321. 

[a}  A  broker,  who  bases  aa  ao- 
tlMi  for  oomlalsslons  on  the  oanoel- 
latlmi  of  the  oontraot  of  employ- 
meicL  so  aa  to  deprive  him  of  com- 
missions which  would  have  been 
earned  If  the  contract  had  not  been 
canceled,  may  show  facts  proving 
that  the  land  was  sold  after  the 
cancellation  and  the  facts  relating 
to  such  sales.  Longworth  v.  Ste- 
vens. (Tex.  Civ.  A.)  145  SW  267 
(holding  also,  that,  where  a  partner 
in  a  firm,  employed  by  an  owner  to 
procure  a  purchaser,  based  his  ac- 
tion for  commlselons  on  a  cancella" 
tlon  of  the  contract  of  employment 
by  the  owner,  pursuant  to  a  con- 
spiracy between  htm  and  the  co- 
partner to  deprive  the  partner  of 
the  benefit  of  the  contract,  ques- 
tions whether  the  copartner  carried 
out  his  contract  with  the  partner, 
and  whether  the  firm  was  dissolved 
before  or  after  the  cancellation, 
were  immaterial). 

[b]  BxUnsloa  of  time, — (I ) 
Where  time  is  of  the  essence  of  a 
broker's  contract  for  a  sale  of  land, 
an  extension  of  time  should  be 
plea^d.  In  order  to  Justify  evidence 
thereof  and'  its  submission  to  the 
jury.  Leuschner  v.  Patrick,  (Tex. 
Civ.  A.)  108  SW  664.  (2)  Where 
brokers  allARe  a  contract  of  agency 
for  a  limited  period,  and  the  evi- 
dence shown  a  sale  after  such  period 
has  expired,  they  cannot  recover  on 
an  agreement  extending  the  time  of 
the  original  contract  and  changing 
its  terms  which  thoy  have  not 
pleaded,  whether  treated  as  a  modi- 
fication of  the  original  ^^^.taciL^fn. 
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and  recovery  cannot  be  had  on  any  gronnds  other 
than  those  pleaded.^^  To  entitle  him  to  recover  on 
a  particular  contract  of  employment,  he  must  plead 
it,  as  be  cannot  recover  on  proof  of  a  contract 
which  has,  by  agreement,  been  substituted  for  that 
declared  on;^'  and.  if  he  declares  on  an  express 
contract,  he  cannot  ordinarily,  failing  to  prove  it, 
recover  on  a  quantum  memit,^^  unless  such  issue 


not.  Whltelock  v.  Beach,  174  Mo. 
A.  428,  160  SW  815. 

[c]  Jteafllny  brcaoli. — A  broker 
cannot  recover  tor  a  breach  of  his 
contract  of  employment  by  the  al- 
leged illesal  termination  of  hfs 
agency  In  an  action  to  recover  com- 
missions, without  pleading  such 
breach.  Knudson  v.  Laurent,  169 
Iowa  189,  140  NW  392. 

[d]  Znoidental  matter.^— (1)  The 
fact  that  a  broker,  in  making  a  sale 
of  land  on  commission  for  which  he 
t>rlngs  action,  at  the  instance  of  the 
ownera  procured  a  loan  on  the  prop- 
erty, without  which  the  purchaser 
would  not  buy,  being  a  mere  inci- 
dent of  the  sale,  may  be  shown  by 
him  without  being  pleaded  In  his 
oomplaitit.  American  Trust  Co.  v. 
Ooode,  187  N.  C.  338.  83  SE  660.  <2) 
Where,  In  an  action  on  an  oral  con- 
tract for  commission  for  leasing 
land,  it  was  alleged  that  under  such 
contract  platntlCr  was  to  be  paid  for 
his  services  rendered  under  a  for- 
mer contract,  evidence  of  the  terms 
of  the  former  contract  and  of  the 
services  rendered  thereunder  was 
admlastble,  to  show  the  amount  of 
th«  consideration  for  the  second 
contract  and  the  circumstances 
under  which  It  was  made.  Davis  v. 
Keasey.  247  Pa.  803.  93  A  336. 

70.  ChafTeo  v.  Wldman,  48  CotO. 
34,  108  P  &9B,  139  AmSR  220;  Noyes 
V.  Caldwell,  216  Mass.  626,  104  NE 
496  (holding  that,  in  an  action  by  a 
r«al  estate  broker  to  recover  com- 
pensation for  procuring  a  purchaser 
at  a  stipulated  price,  no  recovery 
can  be  had  on  the  theory  that  the 
efforts  of  the  broker  were  the  actual 
cause  of  the  sale  which  was  made 
at  a  less  price);  Sperry  Realty  Co. 
v.  Merrlam  Realty  Co.,  128  Minn. 
217.  160  NW  786;  Taylor  v.  St.  Louis 
Nat.  Li.  Ins.  Co..  266  Mo.  283.  181  SW 
8:  Whltelock  v.  Beach,  174  Mo.  A. 
428,  160  SW  816;  Bassford  v.  Weat, 
124  Mo.  A.  248,  101  SW  610.  But 
see  Armstrong  v.  Cleveland,  32  Tex. 
Civ.  A.  482.  7f  SW  789  (tioldlng  that, 
although  plaintiff  declares  on  an  ex- 

fire■8  contract  to  pay  him  all  that 
a  could  sell  a  tract  of  land  for 
over  a  certain  sum.  he  may  recover 
on  a  promise  of  defendant  to  pay  a 
certain  percentage  commission). 

71<  Cal.— ShanUIn  v.  Hall,  100 
CaL  St,  34  P  636. 

Del. — McGoDlgal  Raughley.  22 
Del.  81.  68  A  801  <holdrng  that, 
where  there  was  a  special  contract 
of  employment  of  brokers  to  sell 
real  property,  they  would  not  be 
entitled  to  recover  for  their  services 
on  the  common  counts,  unless  the 
agreement  was  executed  and  com- 
pleted on  their  part,  or  unless  they 
were  prevented  from  completing  the 
sale  within  the  time  limited  in  the 
contract  for  Its  completion). 

111.— Ayer  v.  Mead.  13  III.  A.  626 
(holding  that  an  order  by  defendant 
to  plaintiff,  who  was  a  broker,  "Buy 
me  5,000  year  wheat;  If  you  cannot 
buy  soon  after  the  opening,  then  buy 
October,"  does  not  sustain  the  alle- 
gations of  the  declaration,  In  an  ac- 
tion by  the  broker,  that  defendant 
authorized  plaintiff  to  sell  '  the 
wheat.  In  case  defendartt  failed  to 
furnish  margins,  according  to  the 
customs  of  the  board  of  trade,  nor 
Justify  the  admission  of  proof  as  to 
what  were  the  customs  of  the  board 
of  trade). 

Tex. — Armstrong  v.  O'Brien,  83 
Tex.  636.  19  SW  268. 

Wis. — Amea>  v.  Lament,  107  Wis. 
631,  88  NW  789  (holding  that,  where 
tha  complaint  alleged  that  plaintiffs 


were  employed  to  sell  defendant's 
land,  that  they  were  to  have  all 
that  they  could  obtain  for  it  over 
a  certain  sum,  and  that  they  offered 
it  to  one  who  purchaaed  It  of  de- 
fendant for  that  sum,  they  oould 
not  recover  for  breach  of  an  agree- 
ment that  defendant  would  ask  of 
any  customer  the  price  named  to 
him  by  plaintiffs). 
See  also  supra  i  110. 

ta]  Jolat  or  several  oontrset.^ 
ere  the  petition  alleges  that  de- 
fendants, and  each  of  them,  gave 
plaintiff  the  price  and  terms  of  sale 
of  certain  standing  timber.  It  sufR- 
clently  charges  tnat  the  contract 
sued  on  was  the  contract  of  each 
defendant  and  not  the  Joint  contract 
of  both,  and  therefore  authorises  a 
recovery,  on  proof  that  either  de- 
fendant made  such  contract.  Mc- 
Donald v.  Cablness,  (Civ.  A.)  98  SW 
943  [aff  100  Tex.  615,  102  SW  7211. 

73.  Daley  v.  Russ,  86  Cal.  114,  24 
P  867:  Kidman  v.  Qarrlson.  122  Iowa 
216,  97  NW  1078;  Jones  v.  Pendle- 
ton, 134  Mich.  460,  96  NW  674: 
Braly  v.  Bamett,  (Tex.  Civ.  A.)  78 
SW  966  (holding  that,  if  plaintiff 
declarea  on  a  written  contract,  and 
tha  proof -shows  that  it  had  been  re- 
voked prior  to  the  sale  which  was 
made  under  a  subsequent  oral  con- 
tract, plaintiff  cannot  recover  al- 
though the  oral  contract  was  "under 
the  terms"  of  the  written  one). 

73.  Oa. — Bmery  v.  Atlanta  Real 
Est.  Bxch..  88  Ga.  821,  14  BE  656. 

111.— Bryant  v.  Ayers,  190  IIL  A. 
499. 

Kan. — Hammers  v.  Merrick,  42 
Kan.  82.  21  P  783. 

Mich, — McDonald  v.  Ortman,  98 
Mich.  40.  66  NW  1066. 

Minn. — Bentley  v.  Edwards,  126 
Minn.  179,  184,  146  NW  347,  61 
LRANS  254  and  note,  AnnCaBl916C 
882  [clt  c:yc]  (holding  that,  where 
the  complaint.  In  an  action  by  real 
estate  bKricers  for  a  commission,  de- 
clared on  an  express  contract,  and 
there  was  no  pleading  or  proof  of 
the  reasonable  value  of  plaintiffs' 
services,  there  could  be  no  recovery 
on  a  quantum  meruit). 

Mo. — Bassford  v.  West,  124  Mo.  A. 
248,  101  8W  610  (holding  that,  under 
an  allegation  of  a  special  contract 
of  employment  to  sell  property,  a 
recovery  cannot  be  had  on  an  agency 
Implied  from  the  acceptance  oi  the 
agent's  services);  Veatch  v.  Nor- 
man. 109  -Mo.  A.  887,  84  SW  360;  Mc- 
Donnell V.  Stevinaon,  104  Mo.  A.  191, 
77  SW  766  (holding,  however,  that  a 
different  rule  prevails  In  Justices' 
courts). 

Nebr.— Clark  v.  Davles,  88  Nebr. 
87,  129  NW  166. 

N.  T.— Stelnfeld  v.  Storm,  81 
Misc.  167,  63  NYS  966  (holding  that, 
where  plaintiff  was  to  receive  one 
thousand  five  hundred  dollars  for 
furnishing  a  t  wen  ty-flve- thousand- 
dollar  cash-purchaser,  and  furnished 
one  who  purchased  at  twenty  thou- 
sand dollars  cash,  he  cannot  recover 
proportionate  commissions  on  the 
lesser  sum,  or  what  his  services 
were  reasonably  worth,  if  he  does 
not  declare  on  a  quantum  meruit); 
King  v.  Hammond.  84  NYS  121 
(holding  that  plaintiff,  in  an  action 
on  an  express  contract  to  pay  a  cer- 
tain commission  for  procuring  a 
certain  sale,  may  not  recover,  fall- 
ing to  prove  the  contract,  on  proof 
of  a  custom  to  pay  aucb  a  commis- 
sion to  persons  procuring  such  a 

Oki. — King  V.  Stephenson,  29  Okl. 
29.  31,  116  P  183  [clt  Cyc]. 


is  raised  by  defendant,"  or  unless  plaintiff  has 
joined  a  prayer  of  a  quantum  meruit  with  one  on 
the  express  contract." 

Variance.  Plaintiff's  proof  must  in  all  material 
respects  conform  to  the  all^:ationB  of  the  com- 
plaint, and  evidence  at  substantial  variance  there- 
with is  inadmissible,  and  if  admitted  does  not  jus- 
tify a  recovery,'"  altfaon^  it  is  (Otherwise  where 

Pa. — Bdwarda  v.  Goldsmith,  16  Pa. 
48. 

Tex. — Thornton  v.  Stevenson. 
(Civ.  A.)  31  SW  232. 

Wis.— Oliver  v.  Morawets,  96  Wis. 
1,  69  NW  977. 

Eng. — Green  v.  Mules,  80  L.  J.  C. 
P.  2ii. 

[a]  KOWever,  It  has  been  held, 
that  under  a  complaint  to  recover 
an  alleged  agreed  compensation  for 
services  as  broker,  a  recovery  may 
be  had  on  proof  of  the  reasonable 
value  of  the  aervices.  Veatch  v. 
Norman.  96  Mo.  A.  600,  69  SW  472; 
Lockhart  v.  Hamlin.  190  N.  Y.  132. 
82  NB  1094;  Sussdorff  v.  Schmidt.  55 
N.  Y.  319  (holding  that  the  variance 
may  be  disregarded  unless  It  appears 
that  defendant  was  misled). 

[b]  Bole  not  appUosble. — The 
rule  that,  where  plaintiff  pleads  an 
express  contract,  ne  cannot  recover 
on  a  quantum  meruit  or  on  an  im- 
plied contract,  has  no  application 
where   the   evidence   shows  an  ex- 

f tress  contract.  Armstrong  v.  Cleve- 
and,  32  Tex.  Civ.  A.  482,  74  SW  7S9. 

T4.  Wheeler  v.  Buck,  23  Wash. 
679,  63  P  666  (holding  that,  where 
plaintiff  allcwed  a  contract  for  com- 
missions and  sales  made  thereunder, 
and  defendant  denied  the  contract, 
but  admitted  some  of  the  sales  and 
that  he  was  indebted  to  plaintiff  in 
a  reasonable  sum  for  commissions 
thereon,  an  inatructlon  that.  If  the 
jury  did  not  dnd  that  there  was  a 
contract,  then  they  should  award 
plaintiff  reasonable  commlsafons  was 

S roper,  such  Issue  being  raised  by 
efendant). 

76.  Phoenix  Securities  Co.  v. 
DIttmar.  224  Fed.  892,  140  CCA  336 
(holding  that  a  broKer  pleading,  as 
one  cause  of  action,  the  reasonable 
value  of  his  services,  may  show  and 
recover  the  same,  although  there 
was  no  express  promlae.  If  there  was 


an  agency  and  an  appropriation  of 
his  services  thereunaer);  Kinsel  v. 
Boston,  etc.,  Farm  Land  Co.,  134 
Minn.  416.  146  NW  124  (holding  that 
where,  in  an  action  for  compensa- 
tion, plalntHt  alleges  the  reasonable 
value  of  his  services  and  also  that 
defendant  agreed  to  pay  a  certain 
sum  therefor,  and  there  la  no  elec- 
tion at  the  trial  on  which  theory, 
quantum  meruit  or  express  contract, 
plaintiff  win  proceed  with  the  trial, 
and  both  Issues  are  retained  In  tha 
case,  plaintiff  Is  at  Itberty  to  prove 
either  the  agreed  or  the  reasonable 
value  GUT  hiB  aervices  and  to  recoi.-er 
accordingly):  McDonald  v.  Cablness. 
(Tex.  Civ.  A.)  98  SW  943  [aff  100 
Tex.  616,  102  8W  7211  (holding  tbaL 
where,  after  defendant  had  em- 
ployed plaintiff  to  sell  certain  stand- 
ing timber  at  speclfled  prieea  and 
terms,  he  availed  himself  of  plain- 
tlff*a  services  and  sold  the  timber 
to  an  employee  of  a  person  with 
whom  plaintiff  had  been  negotlatlnK 
on  different  terms,  plaintiff  was  en- 
titled, in  an  action  on  his  contract, 
to  Join  a  prayer  for  the  recovery  of 
the  reasonable  value  of  the  services 
and  to  recover  on  a  quantum 
meruit). 

76.  U.  S.— Walker  Mfg.  Co.  v. 
Knox,  136  Fed.  334,  69  CCA  160. 

Ala.— Handley  v.  Shaffer,  177  Ala. 
636,  69  S  286  (holding  that  there  Is 
a  fatal  variance  between  an  a«r- 
ment  of  Joint  employment  by  two  de- 
fendants of  plaintiff  as  a  broker  to 
procure  a  purchaser   of  lands  and 

Sroof  of  employment  by  only  one 
efendant  not  participated  in  or 
the  other,  although  a  statutory  pre- 
vision authorises  Judgment  agaiM" 


For  later  eases,  dSTMopments  and  oliaBces  In  the  law  see  cumulative  Annotations, 
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the  variance  is  an  iminatorial  one."    In  order  to  I  take  advantage  ot  a  variance  between  the  complaint 


one  of  several  defendants):  Moses  v. 
BeverlT.  Ala.    473,    S4    S  826 

<where  the  contract  declared  on  a 
contemplated  sale  of  turpentine 
rights  in  fifty  thousand  acres  of  tim- 
ber and  the  proof  showed  a  sale  of 
only  thlrty-flve  thousand  acres,  and 
the  variance  was  held  fatal). 

Cat.— Daley  v.  Russ,  8S  Cal.  114, 
H  P  8«7:  Hott  T.  Minor,  11  Cal.  A. 
7<4.  109  P  244  <wbere  the  complaint 
alleged  that  th«  hnSnr  procured  a 
certain  person  as  purchaser,  and  the 
evidence  showed  that  such  person . 
was  acting  as  agent  for  an  undis- 
closed principal). 

Fla — Oiampletro  t.  Nelms,  69  Fla. 
itt.  68  S  46S. 

Ga.— Smith  v.  Tatum,  140  Oa.  719, 
79  SE  776. 

Ida.— PhtUlps  V.  Brown,  21  Ida.  62, 
120  P  464;  Jacobs  v.  Shenon,  S 
(Haab.)  274,  29  P  44. 

Iowa.— Hill  V.  Dakln,  162  Iowa  108, 
142  NW  821  (holdinr  that  plalnUff 
must  prove  th«  contract  as  pleaded 
and  show  pei^ormanes  and  breach 
bjr  defendant  and  the  meaeure  of  re- 
corery  aa  allefed):  W«nlui  v.  Ibuvwd. 
149  Iowa  10,  127  NW  1099,  121  NW 
10G8  (holding  that  a  petition  for  a 
braker'a  commission  earned  In  pro- 
curing a  purchaser  which  alleses 
that  the  commission  was  to  be  paid 
If  the  broker  profmred  a  purchaser 
to  whom  defendant  was  willing  to 
sell  is  supported  by  evidence  that 
the  broker  procured  a  purchaser  who 
was  satisfactory  to  the  owner) ; 
Groelts  v.  Armstrong,  125  Iowa  89, 
99  NW  128. 

Ky.— Hurst  v.  Williams,  102  SW 
117S.  31  KyL  058  (holding  that, 
where  the  petition.  In  an  action  by  a 
broker  for  commissions,  sets  forth 
a  cause  of  action  based  on  a  con- 
tract of  employment  entered  into  in 
April,  there  can  be  no  recovery  on 
proof  establishing  a  contract  made 
In  August  following,  containing 
similar  terms,  and  the  fcourt  should 
either  direct  a  verdict  for  defend- 
ant, or  permit  an  amendment  making 
the  pleading  conform  to  the  proof). 

Hd.— Martlen  v.  Baltimore,  109  Md. 
!60,  71  A  966  (holding  that,  under 
the  declaration  of  claiming  commls- 
Biona  only  on  property  purchased  by 
defendant,  evidence  of  negotiations 
by  plaintiffs  in  regard  to  other  prop- 
erty is  inadmissible). 

Mich. — Hoopengarner  Stipe,  169 
Ulch.  307.  135  NW  844  (holding  that, 
In  a  broker's  action  for  commissions 
alleged  to  be  due  under  a  special  con- 
tract, evidence  aa  to  the  terms  of  a 
former  agreement  between  the 
parties  was  not  admissible  to  show 
the  terms  of  the  special  contract  re- 
lied on);  Weaver  v.  Richards,  160 
Mich.  20.  118  NW  867;  Thuner  v. 
Ranter,  102  Mich.  59,  60  NW  299 
(holding  that,  where,  in  a  suit  to  re- 
cover commission  on  a  sale  of  real 
estate,  neither  the  pleadings  nor 
plaintiff's  version  of  ue  contract  of 
employment  leave  the  case  <^en  for 
any  claim  under  the  quantum  meruit, 
it  is  not  error  to  exclude  testimony 
as  to  expenditures  made  by  plaintiff 
in  advertising). 

Ho.— Bird  T.  Rowoll,  ISO  Mo.  A. 
421.  ICT  SW  1172;  Mlchasl  v.  Ken- 
Mdy,  IW  Mo.  A.  462.  148  SW  088; 
Veateh  v.  Norman.  109  Mo.  A.  887, 
•4  SW  260  (holding  that,  where  a 
petition  by  a  broker  to  recover  com- 
missions counted  on  an  express  eon- 
tract  by  defendant  to  pay  a  certain 
price  If  plaintiff  obtained  a  pur- 
chaser for  an  entire  tract  of  timber 
land,  etc.,  and  the  evidence  disclosed 
only  a  partial  performance,  platntllf 
was  not  entitled  to  recover  on  a 
quantum  meruit). 

Nev. — Chrlstensen  v.  I>uborg,  38 
Nev.  404.  IBO  P  S06. 

N.  T. — Herron  v.  Cameron,  144  App. 
DIv.  43,  128  NTS  871:  Sllvert  v.  Kom- 
mel,  138  App.  DIv.  229,  122  NTS  846: 
Hann  v.  Qrlswold,  69  Misc.  239,  112 
NTS  271;  Stone  v.  Qoodsteln.  49  Misc. 
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482,  97  NTS  1085  (hoIdinK  that,  under 
a  complaint  alleglnK  that  plaintiff 
was  employed  by  defendant  to  pro- 
cure a  loan  on  real  estate,  for  vnlch 
defendant  promised  to  pay  a  certain 
sum  on  performance,  plaintiff  was 
not  entitled  to  recover  on  proof  that 
he  obtained  a  person  willing  to  make 
the  loan,  who  refueed  to  do  so  be- 
cause of  defects  In  defendant's  title 
to  the  property  which  was  to  be 
mortgaged  to  secure  the  loan);  Kohen 
V.  KTeley,  129  NTS  863;  Brower  v. 
Kennard,  126  NYS  101;  Walleston  v. 
Fahnestock.  116  NTS  743  (holding 
that,  in  an'action  for  services  per- 
formed by  plaintiff  as  a  broker  under 
a  contract  with  defendant,  recovery 
cannot  be  had  on  proof  of  a  special 
promise  to  pay  him  a  commission, 
which    showed    no    employment  of 

Slaintiff);  Rice  v.  Neuman,  116  NTS 
8  (holding  that,  where  a  broker 
bases  his  action  for  commissions  for 
procuring  a  tenant  on  an  entire  con- 
tract made  by  defendant  with  the  al- 
leged tenant  on  June  14,  he  must 
prove  that  very  contract  by  clear 
and  certain  evidence). 

Or. — Thompson  v.  Sargent,  66  Or, 
384.  134  P  7  (holding  that  there  is 
no  variance  which  can  be  taken  ad- 
vantage of  after  verdict  between 
proof  that  defendant  entered  into  a 
contract  to  pay  plaintiff  a  commis- 
sion on  his  entering  Into  a  contract 
with  B  to  act  as  sues  agent  of  cer- 
tain land  and  that  part  of  the  land 
was  sold  to  B,  and  allegations  that 
defendant  wtji  to  pay  plaintiff  the 
usual  commission  ana  a  further  sum 
In  case  he  should  enter  into  a  con- 
tract with  B  to  act  as  sales  agent 
of  described  property  which  was  sub- 
sequently sold) ;  Henry  v.  Harker,  01 
Or.  276.  lis  P  205,  122  P  298. 

S.  D. — Stsere  v.  Olngery,  21  8.  D. 
188.  110  NW  774. 

Tex.— Jackson  v.  Blair,  (Civ.  A.) 
166  SW  622;  Halle  v.  Keller,  (Civ. 
A.)  163  SW  898:  Leake  v.  Bcalef, 
(Civ.  A.)  140  SW  814  (holding  that 
an  allegation.  In  a  petition  by  a 
broker  suing  for  commission  for 
effecting  an  exchange  of  lands,  that 
he  was  to  receive  a  specified  per  cent 
commission  on  the  land  received  in 
exchange  was  sufflcient  to  Justify  the 
admissfon  of  testimony  that  the  con- 
tract was  for  such  per  cent  on  the 
deal  without  any  agreement  as  to  the 
land  which  should  form  the  basis  for 
calculating  the  commission,  since  the 
rule  of  law  fixing  the  land  received 
in  exchange  as  the  basts  governed); 
Rogers  v.  McMIllen,  (Civ.  A.)  132 
SW  868;  Hughes  v.  McFarland,  (Civ. 
A.)  128  SW  172  (holdlnar  that,  where, 
in  an  action  by  a  broTter  for  com- 
pensation, the  petition  alleged  an  ex- 
press contract  for  reasonable  com- 
pensation, and  the  evidence  showed 
an  agreement  by  defendant  to  pay 
plaintiff  a  share  of  any  commissions 
which  he  might  recover  from  a  third 
nerson,  there  was  a  fatal  variance 
between  the  pleadings  and  proof). 

Wash. — Price  v.  Partridge.  78 
Wash.  362,  139  F  84. 

[a]  Tarianoo  between  allsntloii 
of  sals  by  broker  aad  proof  M  sale 
by  owner  or  another. — (1>  In  an 
action  by  a  real  estate  broker  for 
commlssfons.  under  an  allegation  that 
he  made  the  sale,  evidence  la  admis- 
sible that  the  sale  was  brought  about 
through  his  exertions  or  axenoy.  al- 
though the  final  negotiations  were 
conducted  by  the  owner  without  his 
knowledge.  Stlnde  Btesch,  42  Mo. 
A.  6TS.  (2)  A  Judgment  for  plaintiff 
on  a  declaration  for  commissions  In 
effecting  a  sale  of  real  estate  at  de- 
fendant's request  is  not  sustained 
by  evidence  that  he  entered  into 
negotiations  for  a  sale,  and  that 
before  It  was  effected  defendant  made 
a  new  agreement  to  pay  him  a  com- 
mission if  a  sale  was  effected  by 
any  one.  and  that  a  sale  was  there- 
after made  by  another.  Jones  v. 
Pendleton,  184  Mich.  4«0,  96  NW  574. 


(3)  Where  the  action  la  to  recover 
commissions  for  a  completed  sale, 
and  the  testimony  shows  merely  the 
procurement  of  a  purchaser  who 
afterward  purchases  from  the  owner, 
but  no  objection  is  made  to  the  testi- 
mony, a  Judgment  for  plaintiff  will 
be  sustained.  Gregg  v.  Loomls,  22 
Nebr.  174.  84  NW  866. 

[b]  Taslanoa  between  allegation 
of  perform  an  oe  by  bzoker  and  proof 
of  default  of  principal. — (1)  Where 
plaintiff  alleged  performance  of  a 
contract  by  which  he  was  to  procure 
a  loan  for  defendant,  to  be  secured 
by  a  mortgage  on  Its  property,  he 
was  not  entitled  to  prove  failure  to 
complete  performance  by  reason  of 
defects  In  defendant's  title  to  the 
property.  Gatllng  v.  Central  Spar 
Verein,  67  App,  Div.  60,  78  NYS  496. 
(2)  A  broker  cannot  declare  on  a  con- 
tract and  seek  to  recover  as  for  a 
performance  thereof  by  effecting  a 
sale,  and  then  recover  damages  for 
defendant's  breach  of  contract  in 
refusing  to  accept  a  purchaser  pro- 
cured by  plaintiff.  Walker  v.  TIrrell. 
101  Mass.  267,  8  AmR  S62;  Drury  v. 
Newman,  99  Mass,  266;  Cosgrove  v. 
Leonard  Mercantile,  etc.,  Co.,  176  M<x 
100,  74  SW  968. 

[c]  Tarlanos  bstwsn  allsg«tb» 
of  aatfkiMi  as  broksir  sad  jprwrf  of 
servtoes  as  nUddlMMa,r— Under  a 
complaint  alleging  defendant's  em- 
ployment of  pluntlfl  as  a  broker,  and 
that  pliJntift  rondered  services  as 
such  In  etteetloK  a  sale  of  property 
for  defendant,  plaintiff  cannot  re- 
cover for  such  services  as  those  of 
a  mere  middleman.  Knauss  t.  Gott- 
fried Krueger  Brewing  Co.,  62  Hun 
46,  16  NTS  IBT  [rev  on  other  grounds 
142  N.  Y.  70,  86  NB  8671:  Southack 
V.  I«ne,  22  Misc.  141,  66  NTS  629 
[rev  28  Misc.  616,  62  NTS  687J. 

[d]  Tarlanos  In  prloe^r-<l)  Where 
In  an  action  by  a  real  estate  broker 
for  commissions  on  the  sale  of  cer- 
tain property,  the  complaint  alleged 
authority  to  sell  at  a  stated  price, 
such  a  complaint  could  not  be  sus- 
tained by  proof  of  authority  to  sell 
at  a  price  less  than  that  alleged. 
ChlldB  V.  Ptomey,  17  Mont.  BOZ,  48 
P  714.  <2)  An  allegation  In  the 
declaration  that  the  owner  agreed  to 
pay  a  real  estate  broker  five  per  cent 
on  the  amount  for  which  he  should 
sell  certain  property,  whatever  It 
might  amount  to.  Is  not  sustained  by 
proof  that  defendant  agreed  to  pay 
the  broker  Ave  per  cent  If  he  would 
sell  the  property  for  Ave  thousand 
dollars.  Menifee  v.  Hlggins,  67  III. 
60. 

Bolovaney  aad  materiality  of  «vl- 
denoe  to  Issues  see  infra  tl  117-126. 

77.  XT.  S. — HoUweg  V.  Schaefer 
Brokerage  Co..  197  Fed.  689,  117  CCA 
88  (holding  that.  In  an  action  for 
breach  of  an  employment  contract 
alleged  to  have  been  made  in  Feb- 
ruary and  modified  In  October,  there 
was  no  fatal  variance,  although  the 
proof  was  of  a  contract  made  in 
April  and  modified  in  November). 

Ala.— Smith  V.  Sharps,  162  Ala.  488, 
60  S  881,- 186  AmSR  62  (holding  that, 
in  an  action  for  commissions  on  the 
sale  of  land,  the  fact  that  in  sUt- 
Ing  the  legal  effect  of  the  contract  of 
employment  no  mention  was  made 
of  a  provision  therein  that  the  com- 
missions were  to  be  paid  out  of  the 
first  purchase  money  did  not  con- 
stitute a  substantial  variance). 

Ariz. — Root  v.  Fay,  6  Arlx.  13,  48 
P  527  (holding  that,  where  the 
declaration,  in  an  action  for  com- 
missions by  a  real  estate  broker, 
alleges  that  the  contract  therefor 
was  made  with  the  principal,  it  is 
no  material  variance  If  proof  Is 
given  that  the  contract  was  made 
with  an  agent  of  the  principal). 

C:al. — Clark  v.  Allen,  126  Cal.  276, 
57  P  986  (holding  that  an  allegation 
that  a  broker  employed  to  effect  a 
sale  found  a  purchaser  is  satisfied 
by  evidence  that  a  person  was  found 
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and  the  proof,  defendant  must  make  a  timely  and 
appropriate  objection  thereto.*' 
li  115]  b.  As  Dqrandsnt  on  Flaa  or  Aimm.  In 

accordance  with  the  general  rules  governing  the 
issues,  proof,  and  variance  in  civil  cases,"  defend- 


ant, in  an  action  by  a  broker  for  compensation  can 
rely  and  introduce  proof,  on  only  such  matters 
of  defense  as  are  properly  put  in  issue  by  the 
pleadings."  Defendant  cannot  Introduce,  under 
a  general  denial,  evidence  of  a  distinct  affirma- 


wlth  whom  the  principal  axchanged 
land*);  Parrlnffton  v.  McClellan,  26 
Cal.  A.  876,  146  P  1061  {holding  that, 
under  Civ.  Code  |  172,  proof  that  a 
contract  for  a  broker's  oommlsflion 
for  the  sale  of  community  property 
was  slffned  by  the  husband  alone 
is  not  a  material  variance  from  an 
allegation  that  It  was  signed  by 
the  husband  and  wife);  Hill  v.  Mc- 
Coy, 1  Cal.  A.  1G9,  81  P  1016. 

Colo.— Geigrer  v.  Klser,  47  Colo,  297, 
107  P  2G7  {holding  that,  where,  in  an 
action  by  a  broker  for  commissions, 
the  complaint  alleged  that  he  was 
employed  to  procure  a  purchaser  of 
real  estate  for  a  commission,  on  con- 
dition that  plaintiff  would  at  once 
advise  the  purchaser  to  give  the  sell- 
er a  contract  for  the  construction  of 
a  building  on  the  premises,  but  that, 
unless  the  seller  got  such  contract, 
plaintiff  should  receive  nothing,  and 
that  the  purchaser  awarded  to  the 
owner  such  a  contract,  and  the 
broker  testified  that  the  owner  In- 
formed him  that,  if  he  Induced  the 
purchaser  to  award  to  tho  owner  a 
contract  to  erect  a  building,  a  speci- 
fied sum  would  be  paid  as  commis- 
sion, otherwise  no  commission  would 
be  paid,  the  subsequent  testimony 
of  the  broker  that  nothing  was  said 
as  to  his  advising,  the  purchaser  to 
build  did  not  create  a  variance  be- 
tween the  pleading  and  the  proof,  but, 
at  most,  only  varied  the  terms  of  the 
contract  relating  to  the  aama  trans- 
action, and  the  owner  was  not  misled 
thereby). 

Conn. — ^Williams  v.  Clowes,  TB 
Conn.  156,  fi2  A  820  (holding,  In  an 
action  to  r<oovar  eommlBBlon  xor  pr»- 
curinff  a  loan,  that  there  la  no  vari- 
ance between  an  allegation  that 
plaintiff  procured  a  loan  for  defend- 
ant and  evidence  that,  at  defendant's 
request  and  on  hla  promise  to  pay 
a  commission,  plalnlltt  procured  a 
loan  to  be  made  to  a  corporation 
formed  by  defendant;  also  that  the 
common  count  that  plaintiff  per- 
formed work  for  defendant  of  the 

Brice  and  value  of  a  certain  sum  au- 
lorlies  a  finding  that  defendant 
promised  to  pay  pmlntlff  the  reason- 
^le  value  of  his  services). 

Del. — Richards  v.  Rlchman,  21  Del. 
S68.  64  A  238. 

Cfa. — Hightower  v.  ZOtchene,  118 
Oa.  277.  45  SE  287  (holding  that, 
where  suit  is  brought  for  a  named 
sum  alleged  to  be  due  under  a  con- 
tract for  a  sale  on  a  commission  of 
twelve  and  one-half  per  cent,  evi- 
dence that  plaintiff  was  to  receive 
eleven  and  one-fourth  per  cent  com- 
mission does  not  constitute  a  fatal 
variance,  but  authorizes  a  verdict 
for  the  latter  amount). 

Ind. — Cliftord  v.  Meyer,  6  Ind.  A. 
633,  34  NE  23  (holding,  in  an  action 
for  brokers'  commissions  on  a  sale 
of  land,  that,  where  the  complaint 
alleges  that  the  land  was  conveyed 
to  two  persons,  and  the  flnding  Is 
that  It  was  conveyed  to  one  of  them, 
the  variance  is  not  a  material  one). 

Iowa. — Wenks  v.  Hazard,  149  Iowa 
18,  127  NW  1099,  121  NW  1068. 

Mass. — Kurinsky  v.  Lynch,  201 
Mass.  28,  87  NQ  70  (holding  that, 
n'here  proof  of  the  prlnclpaPs  sig- 
nature to  a  contract  of  sale  made  by 
a  broker  was  not  required  by  the 
answer  In  an  action  by  the  broker 
for  commission,  plaintiff  would  be 
entitled  to  prevail  on  proof  of  per- 
formance on  his  part  and  refusal  of 
defendant  to  perform). 

Mo. — Moore  v.  King,  178  SW  124; 
Johnson  V.  Stewart,  etc.,  Bldg.  Co., 
171  Mo.  A.  543,  153  SW  511;  McCor- 
mlck  v.  Obanlon.  168  Mo.  A.  606,  153 
8W  267  (allegation  of  agreement  for 
aale  either  wholly  or  partly  in  cash. 


and  proof  that  only  a  part  of  the 
price  was  paid  In  cash  is  not  a  fatal 
variance);  Rumbols  v.  Bennett,  86 
Mo.  A  174  (holding  that  there  is  no 
variance  between  the  pleading  and  the 
proof  where  the  petition  avers  that 
plaintiff  was  to  receive  sixty  dollars 
for  his  services  If  he  assisted  In  sell- 
ing certain  real  property,  and  the 
proof  of  plaintiff  shows  that  he  was 
to  receive  two  per  cent  on  the  amount 
for  which  the  property  should  be  sold 
or  exchanged,  and  that  it  was  sold 
for  three  thousand  dollars). 

N.  Y. — Horst  v.  Lovdal,  118  App. 
Dlv.  277,  98  NTS  966:  Martin  v. 
Pegan,  96  App.  Dlv.  154.  88  NTS 
472: 

Okl. — Uowenstein  v.  Holmes,  40 
Okl.  33,  136  P  727  (immaterial  vari- 
ance as  to  amount  of  commissions). 

Or. — Ely  V.  Wilde,  62  Or.  Ill,  122  P 
1122  (holding  that.  In  an  action  tor 
commissions  for  the  sale  of  bonds. 
In  which  the  complaint  alleged  one 
contract  of  employment,  proof  that 
there  were  two  distinct  contracts 
was  not  a  material  variance). 

Tex. — Hoeftlng  v.  Hamblaton,  84 
Tex.  617,  19  SW  689;  Fritter  v.  ten- 
dleton.  (CIv.  A)  134  SW  1186  (hold- 
ing that,  where  the  basis  of  an  action 
was  a  promise  to  pay  commissions 
for  the  sale  of  land,  it  was  Im- 
material whether  the  land  belonged 
to  defendant  or  to  his  wife,  or 
whether  It  was  a  separate  tract  or  an 
undivided  Interest  In  a  tract,  and 
hence  evidence  showing  such  facts 
did  not  establish  a  variance) :  Cheek 
V,  Nicholson,  (Civ.  A)  138  SW  7«7: 
WlUson  V.  Crawford,  (Civ.  A.)  ISO 
SW  227;  Sanderson  v.  Wellsford,  SS 
Tex.  Civ.  A.  «87,  118  SW  IM  (hold- 
ing that  there  la  no  material  variance 
between  a  petition  which  alleges 
plaintltTs  employment  to  prooure  a 
purchaser  for  a  apeclfled  commission, 
the  procurement  of  a  pundiaaer,  and 
the  subsequent  aela  of  the  land  to 
htm,  and  avMence  which  shows  that 
the  owner  and  the  purchaser  pro- 
cured by  the  broker  entered  into  an 
enforceable  contract  for  the  sale  and 
purchase  of  the  land,  and  that  the 
owner  failed  to  perform,  although 
Purchasar  was  raady  and 
willing). 

UUh. — ^Winiama  v.  Nelson,  4B  Utah 

266.  146  P  8ft. 

Wash. — Price  v.  Partridge,  78 
Wash.  362,  139  P  34. 

[a]  Dlvlsicoi  of  commlsalons. — ^A 

complaint  in  an  action  by  a  broker 
for  commissions,  which  alleges  that 
plaintiff  was  employed  to  assist  In 
making    a    sale;    that  defendants 

?romlsed  to  pay  plaintiff  for  his  serv- 
ces  a  half  of  the  commissions  re- 
ceived, on  a  sale  being  made;  that  a 
sale  was  made  through  the  services 
of  plaintiff;  and  that  defendant  re- 
ceived a  specified  sum  for  commis- 
sions, is  supported  by  evidence  that 
defendants  agreed  to  "divide"  the 
commissions  with  plaintiff,  the  word 
"divide"  in  common  parlance  mean- 
ing, when  used  by  two  contracting 
parties,  a  severance  or  partition  into 
equal  parts.  Graves  v.  White.  43 
Colo.  131,,  95  P  347.  127  AmSR  106. 

[b]  Where  the  dsolaratlini  alleges 
an  agreement  for  a  oommlaslon  on 
"aale"  of  real  estate,  proof  of  an 
exchange  of  the  property  la  not  a 
fatal  variance  If  defendant  was  not 
misled.  Whltaker  v.  Engle,  111  Mich. 
205.  69  NW  493.  But  see  Steere  v. 
Gingery.  21  S.  D.  183.  110  NW  774 
(holding  that  a  variance  between  the 
complaint  in  an  action  by  a  broker 
for  commissions  which  alleges  that 
the  owner  agreed  to  sell  Ms  land  and 
to  pay  the  broker  a  specified  sum  for 
procuring  a  purchaser  willing  to  pay 
therefor  a  specified  sum  per  acre, 


and  the  proof,  which  ahows  that  the 
owner  exchanged  his  land  for  other 
land.  Is  fatal). 

[c]  Proof  that  plalatlg  la  emtltlea 
to  a  wnaller  tnm  as  oommlsalou 
than  that  olalmad  by  Um  is  not  a 
fatal  variance  unless  it  has  misled 
defendant.  Nichols  v.  Whltacre.  113 
Mo.  A.  692.  87  SW  694. 

[d]  Date  of  making  ooatraet. — In 
an  action  to  recover  commissions  un- 
der a  contract  for  the  sale  of  land, 
proof  that  the  contract  was  made  on 
the  exact  date  alleged  is  not  re- 
quired, since,  while  It  Is  necessary 
to  allege  the  date  with  convenient 
certainty,  it  Is  sufficient  if  shown  to 
have  been  prior  to  the  consummation 
of  the  sale  and  within  the  time  pre- 
scribed by  the  statute  of  llmltatlona 
Dlllard  V.  Olalla  Mln.  Cc  62  Or.  121. 
94  P  966,  96  P  €78. 

78.  Cal.— Clark  v.  Allen.  126  C^al. 
278,  67  P  986  (holding  that  a  vari- 
ance is  waived  where  no  objection 
is  made  to  the  'Introduction  of  the 
evidence). 

Mo. — Plsher,  etc«  Real  Sat.  Co.  v. 
Staed  Realty  Co.,  16»  Ho.  B<2.  62  SW 
443  (holding  that  defendant  must 
proceed  in  the  manner  provided  by 
statute  and  file  his  aflldavit  of  aur- 

Srlse,  setting  forth  In  what  respect 
e  has  been  misled,  or  his  objection 
will  not  be  considered  on  appeal, 
unless  there  Is  a  total  fiitlure  of 
evidence  to  suppi»^  th«  cause  of 
action  stated). 

Nebr. — Gregg  v.  Loomls,  t»  Nebr. 
174,  34  NW  IfiS. 

N.  T. — Diamond  v.  Whealar.  80 
App.  Div.  68,  80  NTS  411. 

Tex. — Willaon  v.  Crawford,  (Clr. 
A.f  130  SW  227. 

n.  See  generally  Pleading  [  3 1 
Cyc  6701. 

80*  u.  8.— Dampatar  v.  Cochran. 
174  Fed.  B87,  98  CCA  48S  (holding 
that,  where,  in  a  suit  for  brokers' 
commissions  under  an  express  con- 
tract, plaintiff  claimed  that  he  was 
to  receive  all  of  the  selling  prtee 
above  thirty  doUara  per  acre,  and 
defendants  denied  any  contract  for 
commissions,  asserting  that  they  bad 
employed  plaintiff  only  as  an  at- 
torney,  they  could  not  on  the  trial 
prove  an  express  contract  different 
from  the  one  sued  on,  namely,  that 
they  ware  to  receive  a  n«t  profit  of 
fifty  per  cent  on  tha  transactios). 

Ala.— Wefel  v.  Stillman,  161  Ala. 
249,  44  S  203. 

Cal. — Rauer's  Law,  ate.  Co.  t. 
Bradbun^,  3  Cal.  A  266,  84  P  lOOT. 

Kan. — Putnam  Inv.  Co.  v.  King.  SS 
Kan.  109.  160  P  669  (holding  that, 
where,  in  a  broker's  action  for  com- 
missions, the  owner  put  his  refusal 
to  complete  the  sale  on  partlcular 
grounds,  he  waived  any  defense  t>ased 
on  other  grounds) ;  Sandefur  v. 
Hlnee,  69  Kan.  168.  76  P  444  (holding 
that,  where  a  party  refuses  to  sell 
land  In  accordance  with  an  alleged 
agreement,  he  cannot,  after  litigation 
is  begun  on  one  ground,  defend  su<± 
refusal  on  a  different  ground). 

Minn. — Bentley  v.  Edwards,  1-S 
Minn.  179,  146  NW  347,  61  LEANS 
264.  AnnCaslOlEC  882  (holding  that 
an  answer  of  defendants,  in  an  action 
for  a  real  estate  broker's  commission, 
setting  out  the  contract  in  full,  is 
sulTlclent  to  present  the  issue, 
whether  it  was  entire  or  severable, 
although  It  did  not  state  the  legal 
conclusion  which  defendant  drew 
from  the  contract). 

N.  M.— Kelnath  v.  Reed.  18  N.  M. 
368.  137  P  841  (an  answer  held  to 
tender  issues  of  law  and  not  of  fact). 

N.  D. — Huston  v.  Johnson,  29  N.  D. 
546.  161  NW  774  (holding  that,  under 
an  allegation  In  the  answer,  that  a 
certain  agreement  was  entered  inte 
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tire  defense,  bot  suoh  matter  matt  be  specially 
pleaded  in  the  plea  or  answer.*^  Tbos  the  defense 
that  plaintiff  aeted  also  for  the  other  party, 
withoat  defendant's  knowledge,  eannot  be  proved 
under  a  genwal  demal,  but  most  be  specially 
pleaded;**  and  this  rale  also  guerally  applies  to 
the  defense  of  bad  faith  or  fraod."*  Whwe,  how- 
tfva,  the  afBrmatiTe  faets  materially  asanst  in 
supporting  a  denial,  or  contribute  to  the  estab- 


lishment of  one,  saeh  faets  are  held  to  be 
tantanurant  to  a  general  denial,  and-  may  be  so 
^ven  in  eridenee.**  Where  the  general  iasne  or 
general  denial  is  pleaded,  defendant  may  show  facta 
in  denial  of  the  oontraot  as  claimed  by  plaintiff," 
and  may  also  prove  the  contract  aetimlly  made;" 
that  there  vas  no  sofficirait  performance  thereof  or 
consommation  of  the  transaction,"  or  that  plain- 
tiff's authority  was  rescinded  before  the  alleged 


between  plaintiff  and  defendant,  evi- 
dence Is  admissible  to  show  that  such 
AEreement  was  made  with  defendant 
by  platnttff's  agrent). 

{a]  WlMre  defendant  pUaded  tliat 
tlM  oommlsslon  was  not  due  until 
defndants  ware  paid  In  full  for  the 
material  sold.  It  fa  error  to  refuse  to 
permit  defendant  to  prove  such  part 
of  the  contract.  Lons-Lewls  Hard- 
ware Co.  V.  Swing,  8  Ala.  A.  «B7,  62 
8  141. 

[b]  BatlflAatlon. — In  Texas,  under 
Rev.  Civ.  St.  <1»11)  art  1829. 
the  Issue  of  ratification  of  the  un< 
authorized  terms  of  a  broker's  con- 
tract of  sale  Is  raised.  In  an  action 
for  commisslona,  by  the  allegation 
of  the  answer  that  defendant  refused 
to  accept  said  terms,  and  to  that 
extent  repudiated  the  contract.  Wil- 
son V.  Burch.  <T«x.  Civ.  A.)  162  SW 
lOlS. 

SI.  Iowa. — Kelly  T.  Stone,  94  Iowa 
116.  62  NW  842. 

Kan. — Sullivan  v.  Damtt,  83  Kan. 
T»9,  109  P  777:  Stanton  v.  Barnes,  72 
Kan.  641,  84  P  116. 

ICinn. — Relshua-Remer  L,and  Co. 
T.  Benner,  91  Minn.  401.  98  NW  186 
(holding  that.  In  an  action  for  pro- 
curing a  purchaser,  a  defense  that 
the  services  were  rendered  under  an 
express  contract  as  to  compensation 
is  Inadmissible  under  a  general 
denial) ;  Rothschild  v.  Burrltt,  47 
Minn.  28.  49  NW  193  <holdlng  that, 
under  a  general  denial,  in  an  action 
by  real  estate  brokers  for  commis- 
sions, defendant  cannot  show  that, 
subsequently  to  the  procurement  of 
the  customer  and  the  execution  by 
him  of  a  written  agreement  to  pur- 
chase, the  entire  transaction  was 
canceled  by  consent  of  all  parties), 

Uo.— Reese  v.  Oarth,  86  Mo.  A.  641. 

Nebr. — St.  Felix  v.  (Sreen,  34  Nebr. 
800,  62  NW  821  (holding  that,  in  an 
action  by  a  real  estate  broker  for 
eommlsalons.  where  the  answer  Is  a 
general  denial,  defendant  cannot 
prove  that  a  person  other  than  plain- 
tlfT  Induced  the  purchaser  to  buy  the 
land). 

N.  T. — Strunskl  v.  Oetger,  G3  Misc. 
184,  101  NTS  786  (holding  that, 
where,  in  an  action  for  commissions 
earned  by  a  broker  under  an  oral 
contract  of  employment  to  procure  a 
purchaser  of  real  estate,  no  Illegal- 
ity In  the  contract  appeared  6n  the 
face  of  the  complaint  or  In  the  evi- 
dence, to  sustain  the  action,  the  de- 
tense  that,  under  Pen.  Code  !  640d, 
a  written  authorisation  to  procure  a 
purchaser  of  real  estate  Is  necessary 
must,  to  be  available,  be  specially 
pleaded);  Sokolskl  v.  Blelstlft,  131 
.VYS  668. 

Or.— Henry  v.  Harker,  61  Or.  276, 
lis  P  205,  129  P  298  (holding  that, 
where  defendant  pleaded  the  general 
issue  and  did  not  set  up  the  failure 
of  plalntlflt  to  place  him  in  communi- 
cation with  the  purchaser,  he  can- 
not object  to  evidence  showing 
waiver  of  hla  right  .to  be  placed  In 
direct  eommnnlcatlon  with  the  pur- 
chaser, since  plalntlfC  had  co  oppor- 
tunity to  plead  waiver). 

[a]  Vhat  plalnttC  luul  a  partner 
and  Is  enUtled  to  bnt  one  half  of  the 
commission  la  no  defense  when  no 
attempt  Is  made  to  make  the  co- 
partner a  party.  Austin  v.  Norrla, 
101  Ark.  IwTin  SW 
^  [bl  Oastoai^Where  a  real  estate 
broker  brings  an  action  to  recover 
commissions  for  the  sale  of  real  es- 
tate, a  special  custom  relied  on  to 
tue  the  case  out  of  the  general  rules 
of  the  law  muat  be  ■pecuilly  pleaded. 


and  cannot  be  shown  under  a  gen- 
eral denUl.  Hayden  v.  Ortllo,  42 
Mo.  A.  1. 

83.  Kan. — Schwarts  v.  Meschke, 
02  Kan.  6S0,  141  P  176;  Sullivan  v. 
Darratt,  83  Kan.  799,  109  P  777. 

Ky. — ^Moore  v.  Damron,  167  Ky. 
799,  164  SW  103. 

Minn. — AnnabU  v.  Traverse  Land 
Co.,  108  Minn.  37,  181  NW  283  (hold- 
ing that,  in  an  action  for  commis- 
sions, a  general  denial  does  not  raise 
the  Issue  that  plaintiff  was  not  en- 
titled to  a  commission  from  both 
parties  to  an  exchange  of  property). 

Mo. — Oray  v.  Novinger.  166  Mo.  A. 
86,  147  SW  1128  (holding  that  the 
defense  of  dual  agency.  In  an  action 
for  commissions,  must  be  affirma- 
tively pleaded,  where  the  petition 
does  not  disclose  such  Illegality  In 
the  contract):  Reese  v.  Oarth.  36  Mo. 
A.  641. 

Mont. — CThiids  V.  Ptomey.  IT  Mont 

S02,  43  P  714. 

N.  Y. — Jacobs  v.  Beyer,  141  App. 
Div.  49.  12fi  NTS  697;  Barrell  v, 
Bonflls  Iropr.  Co.,  17  App.  Dlv.  406, 
46  NTS  227:  Marks  v.  OT>onnell,  66 
Misc.  147,  121  NTS  214  (holding  that. 
In  an  action  for  brokers'  commis- 
sions In  an  exchange  of  property.  It 
was  Improper  to  permit  defendant 
to  prove,  under  a  general  denial, 
that  he  had  no  knowledge  that  the 
other  party  to  the  exchange  also  had 
agreed  to  pay  plaintiffs  commis- 
sions): Bonwell  v.  Auld,  9  Misc.  66, 
29  NTs  16.  See  also  Durvee  v.  lis- 
ter, 76  N.  T.  442  taff  48  N.  T.  Super. 
6641   (holding  that  the  double  em- 

floyment  should  be  pleaded,  or  raised 
n  some  form  at  the  trial,  as  It  is  too 
late  to  raise  It  for  the  first  time  on 
appeal).  But  see  Nichols  v.  Green- 
street,  71  Misc.  196,  130  NTS  848 
[aff  146  App.  Div.  UO  mera.  181  NTS 
1131  mem]  (holding  that,  to  defeat 
a  real  estate  broker's  action  for 
commissions,  defendant  may,  under 
a  general  denial,  show  that  the 
broker  had  entered  Into  a  secret 
agreement  for  commissions  from  the 
other  party  to  the  contract). 

Wash. — DlUoB  V.  Folaom,  6  Wash. 
489,  32  P  216. 

[a]   A  denial  of  the  agrMSMnt 

for  the  payment  of  a  commission 
will  not  admit  proof  of  a  double 
employment.  MacFee  v.  Horan,  40 
Minn.  SO,  41  NW  239:  Smith  V. 
Soosen,  24  Misc.  706,  63  NTS  806. 

[bl  This  dtfense,  however,  mar 
be  proved  (1)  under  an  answer  deny- 
ing all  the  allegations  of  the  com- 
plaint e2ccept  that  plaintiff  was  a 
broker  (Wolff  v.  Denooskey,  36  Misc. 
643,  74  NTS  465).  (2)  or  denying 
merely  the  performance  of  services 
by  him  (Norman  v.  Reuther.  26  Misc. 
161.  64  NTS  162). 

B3.  McAfee  v.  Bending,  86  Ind. 
A.  628,  76  NB  412;  Sullivan  v.  Dar- 
ratt. 88  Kan.  799,  109  P  777;  Cook 
v.  Piatt,  12<  Ho.  A.  663,  104  SW  1181; 
Scott  V.  Dillon,  68  Misc.  622,  109 
NTS  877  (holding  that,  Krtiere.  in 
an  action  on  a  contract  for  broker'a 
services  by  an  assignee  of  the  claim, 
defendant^  answer  consisted  only 
of  a  general  denial  and  an  allega- 
tion of  want  of  knowledge  as  to 
the  assignment,  evidence  that  de- 
fendant was  induced,  by  fraud,  to 
sign  the  contract  for  the  broker's 
services  was  Inadmissible).  Com- 
pare Harvey  v.  Cook.  24  111.  A.  184 
(holding  that  where  the  general 
issue  is  pleaded  evidence  may  be 
Introdncea  to  show  gross  miscon- 
duct, fraud,  or  negligence  on  the 
part  of  the  broker,  and  thus  defeat 


his  right  to  commissions). 

[a]  The  defense  that  the  eon- 
tract  is  magttl  beoanae  the  broker 
secretly  heoame  a  purchaser  must  be 
specially  pleaded.  Franck  v.  Blaaler, 
66  Or.  377,  133  P  800. 

»4.  Dickinson  v.  Tysen,  209  N.  T. 
895.  1((3  NE  703  [rev  148  App.  Div. 
894  mem,  182  NTS  1126  mem]  (hold- 
ing that  an  agreement  between  the 
brokers  and  a  prospective  purchaser, 
by  which  he  employed  the  brokers 
to  procure  a  buyer  from  him  at  an 
increased  price,  made  subsequently 
to  the  original  contract  of  employ- 
ment, is  admissible  under  Che  gen- 
eral denial):  Winn  v.  Gilmer,  81 
Tex.  346,  16  SW  lOSS  (holding  that. 
In  an  action  br  a  broker  for  a  com- 
mission for  selling  land  under  an  al- 
leged contract  proyldlng  for  a 
speclfled  sum  as  commission,  defend- 
ant may,  under  plea  of  a  general 
denial,  show  that  plaintiff  agreed  to 
charge  no  commission  unless  the 
land  was  sold  for  more  than  a  stated 
price). 

,  8S.  Harris  v.  Moore,  134  Iowa 
704,  112  NW  163;  Tracy  Land  Co.  v. 
Folk  County  Land,  etc.,  Co.,  131  Iowa 
40,  107  Nw  1029;  Weaver  v.  Rich- 
ards; 166  Mich.  320.  120  NW  818 
(holding  that  where.  In  an  action  for 
commissions  for  selling  land,  defend- 
ant claiming  that  the  agreement  was 
to  sell  such  title  as  he  had,  plaintiff 
alleged  that  he  made  a  contract 
with  defendant,  by  which  the  lat- 
ter agreed  to  pay  him  commissions 
for  selling  the  land,  defendant 
could  show  that  plaintiff  knew 
what  his  title  was  without  plead- 
ing that  fact,  such  proof  not 
being  an  affirmative  defense  In  avoid- 
ance, but  merely  going  to  show  that 
the  contract  was  not  as  alleged  by 
plaintiff}. 

as.  Harris  v.  Moore,  184  Iowa  704, 
112  NW  168:  Tracy  Land  Co.  v.  Polk 
Land,  etc.,  Co^l8l  Iowa  40,  107  NW 
1029;  Carl  v.  Wolcott,  (Tex.  Civ.  A.) 
166  SW  334  (holding  that,  under  a 
general  denial,  defendant  could  show. 
In  the  absence  of  an  express  objee- 
tlon,  that  he  at\d  plalntlflt  were 
closely  related,  so  as  to  raise  a  pre- 
sumption that  plalntllTa  servTcea 
were  gratuitous), 

[a]  Zllaffal  eontract,— It  has  been 
held  that  defendant,  under  a  general 
denial,  might  introduce  evidence 
showing  that  no  valid  contract  was 
ever  entered  Into  between  the  broker 
and  himself,  and,  on  the  same  prin- 
ciple, that  evidence  tending  to  show 
that  the  transactions  were  mere 
wagering  contracts,  and  hence  Il- 
legal, was  admissible.  Hents  v. 
Miner,  68  Hun  428,  12  NTS  474. 

87.  Harris  V.  Moore,  184  Iowa  704. 
112  NW  168:  Tracy  Land  Co.  v.  Folk 
CountyLand,  etc.,  Co.,  181  Iowa  40, 
107  NW  1029:  Mutchnlck  v.  Davla, 
130  App.  Dlv.  417.  114  NTS  997; 
Obets  T.  Maney.  (Tex.  Civ.  A.)  148 
SW  861  (holding  that,  where,  In  an 
action  by  a  broKer  for  coramlsalons, 
he  having  testified  that  he  had 
spoken  to  the  purchaser  and  had  ad- 
vised him  to  buy  the  land,  evidence 
of  defendant  that  he  and  another  In 
whose  hands  the  land  was  placed  for 
sale  had  also  spoken  to  the  pur- 
chaser was  admissible  under  the 
general  issue,  as  being  matter  In  re- 
buttal rather  than  affirmative  matter 
of  defense  or  matter  In  confession 
and  avoidance ) ;  Wilson  v.  Ellis. 
(Tex.  Civ.  A.)  106  SW  1162  (holding 
that,  where.  In  an  action  for  a  real 
estate  broker's  commission,  to  be  paid 
for  securing  a  purchaser,  plaintiff 
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perfonaanee." 

[i  116]  6.  Eridence^— m.  Bnrdan  of  Proof  and 
PresnmptloxuL^  The  burden  of  proof  U  on  plaintiff 
to  inoTO  matters  eonstituting  his  eaase  of  action.^ 
ThuB  plaintiff  beus  the  burden  of  proving  that  he 
was  employed  by  defendant"'  or  by  his  duly  author- 


relled  on  an  asreement  for  a  sale 
made  by  the  owner  with  a  prospec- 
'tive  purchaser  secured  by  the  broker, 
it  was  not  necessary  for  the  owner 
to  plead  that  the  contract  was  not 
consummated  by  a  sale;  hla  reneral 
denial  putting  In  Issue  the  fact  of 
a  sale);  Brown  v.  Wlsnep,  SI  wash. 
R09,  »9  P  S81.  .  ^ 

[a]  Vhat  tkm  sals  was  made  by 
aaot&er  aveat  may  be  proved  under 
a  Keneral  denial.  Hunn  v.  Asbton, 
121  Iowa  265,  98  NW  745.  ^ 

88.  Hott  V.  Minor,  11  Cal.  A.  774. 
106  P  224  (holding  that,  fn  an  action 
by  a  broker  for'  compensation  for 
havlnsr  procured  a  purchaser  for 
land,  under  a  contract  of  employ- 
ment between  himself  and  defend- 
ant, the  defense  that  plaintiffs  au- 
thority had  been  rescinded  before 
his  alleged  performance  was  ad- 
missible, although  defendant  did  not 
specially  plead  It).  But  see  Mauser 
V.  Hurme.  27  Colo.  A.  B«7,  140  P  479 
(holding  that,  unless  specially 
pleaded,  defendant,  in  an  action  by 
a  broker  for  commission  earned  by 

Jiroduclnff  a  purchaser  to  whom  de- 
endant  refused  to  convey,  cannot 
rely  on  revocation  of  auniority  to 

'  m.*  See   generally  BMdenee  tl* 

80,  See  generally  Erldence  [16 
Cye  920.  10601. 

VzMuq^a  as  to  vsag*  and  cus- 
tom see  supra  S  30.  .  .  ^  .„„ 

91.  Iowa. — Dean  T.  Goodrich.  160 
Iowa  98.  140  NW  4S6. 

L/a. — Hauch  T.  Bonnabel,  184  La- 
847,  64  S  795;  Knotts  v.  Hldkltt,  114 
La.  234.  38'S  163  (holding  that,  where 
an  agent  claims  a  right  to  retain 
commission  out  of  the  price  received 
on  the  sale  of  land  of  hla  principal, 
the  burden  of  proof  is  on  him  to 
show  a  legal  right  to  retain  hie  prin- 
cipal's money  as  commission).   

N.  T. — Davis  V.  JacobBOn,  IIB  NTS 
133  (holding  that,  in  an  action  for 
commissions  for  procuring  two  les- 
sees for  certain  premises,  plaintiff 
must  prove  his  cause  of  action,  re- 
gardless of  how  few  witnesses  are 
produced  by  defendant). 

Wash. — Hanna  v.  Haynes,  42  Wash. 
284.  84  F  861. 

Alta. — Crulkshanlt  v.  Irving,  6  Dom 
LR  23T.  21  WeatLR  172. 

[a]  Conditions  affeotlng  amount  of 
oompe&Batlo&. — (1)  Where  his  com- 
missions depend  thereon  the  burden 
Is  on  the  broker  to  show  the  amount 
of  property  taken  by  the  purchaser, 
Saunders  v.  Montgomery,  (Tex.  Civ. 
A.)  134  SW  776.  (2)  A  broker,  to  re- 
cover the  reasonable  value  of  serv- 
ices in  procuring  a  customer  to  whom 
the  owner  sold  at  a  price  less  than 
that  fixed  in  the  contract  of  employ- 
ment, must  show  the  reasonable  value 
of  the  services.  Martin  v.  Jeffries, 
(Tex.  Civ.  A.)  172  SW  148. 

[b]  If  an  agent  mmploraa.  to  sell 

Sroperty  bnjs  It  in  lilmseu,  the  bur- 
en  of  proving  that  the  principal  ex- 
pressly or  impliedly  consented  thereto 
rests  on  the  agent,  in  an  action  for 
compensation.  Jansen  v.  Williams, 
36  Nebr.  869,  66  NW  279,  20  LRA  207; 
Grant  v.  Hardy,  33  Wis.  668. 

[c]  Wliere  plaintiff  admits  ttiat  He 
altered  the  oontraot  of  sale  the  bur- 
den Is  on  him  to  show  that  such  al- 
teration was  not  fraudulent.  Robert- 
son V.  Vasey,  126  Iowa  626.  101  NW 
271. 

99.  Ala. — Stevens  v.  Bailey,  149 
Ala.  256,  42  S  740. 

Colo. — Geler  v.  Howells.  47  Colo. 
345,  107  P  2S6,  27  LRANS  786  and 
note. 

Conn. — Morehouse  V.  Remson,  59 
Conn.  392,  22  A  892. 


Perow 


D.  C— Du 
App.  287. 

da.— Phlnlsy  v.  Bush,  129  Qa.  479, 
60  SB  259. 

Ida.— MarUn  v.  Wilson.  24  Ida.  868, 
134  P  632. 

111.— Wllcoz  V.  Andrews,  IBO  111.  A, 
27;  Hammond  v.  Mitchell,  61  III.  A. 
144. 

Iowa. — Harrison  v.  Pusteoska,  97 
Iowa  166,  66  NW  93. 

Mich. — Minds  v.  Keyes,  166  NW 
493. 

Mo. — Kllpatrlck  v.  Wiley,  197  Mo. 
123,  96  SW  213;  Sills  v.  Burge,  141 
Mo.  A.  148,  124  SW  605;  Ballentlne 
V.  Mercer,  130  Mo.  A.  606,  109  SW 
1037;  Staehlln  v.  Kramer,  118  Mo.  A. 
329,  94  SW  785. 

Mont. — Newman  v.  Dunleavy,  61 
Mont.  149,  149  P  970  (holding  that 
plaintiff  has  the  burden  of  showing 
that,  when  he  procured  a  purchaser, 
a  contract  of  employment  good  under 
the  statute  of  frauds  [Rev.  Code 
1  5017  aubd  91  was  in  existence). 

Nebr. — Huff^man  v.  Ellis,  64  Nebr. 
623,  90  NW  652:  Strawbrldge  v.  Swan, 
43  Nebr.  781,  62  NW  199. 

N.  Y. — Roome  v.  Robinson,  99  App. 
Dlv.  143,  90  NTS  1066;  Chilton  v. 
Butler,  1  E.  D.  Smith  160:  Turner  v. 
Lane,  47  Misc.  387,  93  NYS  1083 
(holding  that  plaintiff  has  the  bur- 
den of  proving  that  at  the  time  he 
made  the  sale  ne  had  the  written  au- 
thority reoulred  by  Pen.  Code  I 
640d):  Etnhom  V.  Derby.  182  NYS 
327;  Elnhom  v.  Derby,  128  NTS  659; 
Messfnger  v.  Kreitman,  llO  NYS  999; 
Schatsberg  v.  Oroswlr^  84  NYS  269; 
Harrell  v.  Velth,  IS  KTBt  788. 

Tex. — English  V.  William  George 
Realty  Co.,  36  Tex.  CMv.  A.  187,  Il7 
SW  996. 

Wis. — Hoffman  v.  Steele,  152  Wis. 
84,  139  NW  738  (holding  that  the 
broker  has  the  burden  of  establishing 
by  a  preponderance  of  the  evidence 
and  to  a  reasonable  certainty  the 
fact  that  a  contract  was  made  as  tes- 
tlfled  to  by  him). 

N.  S. — Bleming  v.  Wlthrow.  38  N.  S. 
492. 

Compare  Konda  v.  Fay,  22  Cal.  A. 
722,  136  P  614  (holding  that,  where, 
in  a  real  estate  broker's  action  for 
commission,  plaintiff  relies,  under  au* 
thorlty  of  Civ.  Code  S  1559,  on  a  con- 
tract made  for  his  benefit  and  not 
on  an  employment,  and  where  de- 
fendant pleads  employment  as  abasia 
of  a  defense  resting  on  a  confidential 
relation,  the  burden  is  on  defendant 
to  prove  such  employment,  a  denial 
of  the  same  by  plaintiff  being  pre- 
served). 

[a]  Vnder  a  general  denial  by  de- 
fendant, plaintiff  has  the  burden  of 
proving  the  contract  alleged.  Mc- 
Corry  v.  Wiarda,  149  App.  Dlv.  863, 
134  NTS  667. 

[b]  HsoloslTe  aganoy, — A  real  es- 
tate broker  who  bases  his  right  of 
action  for  commissions  on  the  owner's 
agreement  to  give  the  broker  the  ex- 
clusive right  of  sale,  and  alleges  a 
breach  of  such  agreement  and  a  sale 
effected  by  the  owner  himself,  must 
prove  the  agreement.  Wyckoff  v. 
Taylor,  18  D^y  (N.  T.)  664. 

[c1  Wliere  flie  answer  admits  the 
employment,  no  proof  need  be  made 
of  the  written  employment  required 
by  statute.  Konda  T.  Fay,  28  (jaX  A. 
722,  136  P  514. 

93.  Funk  v.  Latta,  43  Nebr.  739,  68 
NW  66:  Harper  v.  Goodall,  10  AbbN 
Cas.  (N.  T.)  161,  62  HowPr  288  (hold- 
ing that  to  recover  for  commissions  a 
broker  must  prove  direct  employment 
by  the  principal,  not  the  mere  ordi- 
nary agency  of  a  wife  for  her  hus- 
band); Harrell  v.. Velth.  13  NYSt  738. 

[a]  AntlMxitr  of  snl»ag«Bfcr— Where 


ized  agmt,*"  or,  in  the  absenee  of  a  eontraet  of 
employment,  that  defendant  ratified  plaintiff's  acts.** 
Plaintiff  also  bears  the  burden  of  proving  that  his 
efforts  were  the  proeurine  cause  of  the  tranaaetion 
entered  into  by  defen&nt  and  plaintiff's  ens- 
tomer,''  or  that  he  performed  the  obligatifma  nn- 

Groomes,  42    negotiations  for  a  lease  are  with  a 
broker  of  the  owner  of  the  premises. 


the  burden  Is  on  the  subagent  claim- 
ing commissions  to  show  the  broker's 
authority  to  employ  blm,  as  a  broker 
authorized  to  lease  premises  pre- 
sumptively is  not  authorised  to  em- 
ploy a  subagent.  Southack  v.  Ire- 
land, 109  App.  Dlv.  46,  96  NYS  621. 

[b]  Batlfloatlon  of  employmut, — 
In  an  action  by  a  broker  against  a 
corporation  to  recover  a  commission, 
he  must  establish  his  employment  by 
one  authorised  to  bind  the  corpora- 
tion, or  prove  a  subsequent  ratifica- 
tion of  hie  employment  by  the  cor- 
poration. Twelfth  St.  Market  Co.  v. 
Jackson,  102  Pa.  269. 

94.  Llchtensteln  v.  Case,  99  App. 
Dlv.  670,  91  NTS  67:  Chilton  v.  But- 
ler, 1  E.  D.  Smith  (N.  T.)  160;  Belden 
v.  Kellwood  Realty  Co.,  74  Misc.  61. 
131  NYS  660. 

[a]  Knowledge  as  element  of  ratl- 
floation. — Before  ratification  of  a  sale 
of  lands  Intrusted  for  sale  by  the 
owner  to  a  broker  can  be  Inferred.  It 
must  be  shown  that  the  owner  had 
knowledge  of  the  particular  condi- 
tions of  the  sale.  Mase  v.  Gordon,  96 
Cal.  61,  30  P  962.  See  also  supra 
I  32. 

90.  Colo.— Gelger  Klser.  47  Colo. 
297,  107  P  267:  Wheeler  v.  Beers.  46 
Colo.  547,  101  P  76S. 

D.  C. — Du  Perow  v,  Groomes,  42 
App.  287. 

111.— Baldlno  T.  Rennebetry,  191  IlL 
A.  872;  Groves  v.  OH  Belt  Tract.  Co^ 
169  III.  A.  804;  Davis  v.  Gassethe,  30 
111.  A.  41. 

Iowa. — Fenton  v.  Miller,  163  Iowa 
747,  134  NW  »:  Newton  v.  Ritchie, 
76  Iowa  91.  8»  NW  109. 

Mich.— Minds  V.  Keyes,  166  NW 
498. 

Mo.— BIgham  v.  Linvitle,  170  Mo. 
A.  864,  168  SW  713;  Gerhart  Real 
Est.  Co.  v.  Marjorle  Real  Est.  Co.. 
144  Mo.  A.  «20.  129  SW  419:  Sills  v. 
Burge,  141  Mo.  A.  148.  124  SW  606. 

Nebr. — Hodgman  v.  Thomas.  37 
Nebr.  668,  66  NW  199. 

N.  T.— Waters  v.  Rafalsky,  134 
App.  Dlv.  870,  119  NYS  271  (sale); 
Belleshelm  v.  Palm,  64  App.  Div.  77. 
66  NTS  278;  Colwell  v.  'Tompkins,  « 
App.  Dlv.  93.  39  NYS  478  [aff  158  N. 
Y.  690  mem,  63  NE  1134  memi;  Gale 
V.  Roll.  76  Hun  14,  26  NTS  1095; 
WooUey  v.  Buhler,  73  Hun  168,  25 
NTS  1045;  ChlltonV  Butler,  1  E.  D. 
Smith  160;  SchaUberg  v.  Groswirth, 
84  NTS  259. 

Okl.— Wheelan  v.  Hunt,  87  Ok].  623, 
133  P  62. 

Pa.— Kifer  v.  Yoder.  198  Pa.  308, 
47  A  974;  Barrow  v.  Kewton,  48  Pa. 
Super.  382. 

'Tenn. — Nance  v.  Smyth,  118  Tenn. 
349,  99  SW  698. 

Tex. — English  v.  William  George 
Realty  Co.,  8S  Tex.  Civ.  A.  187.  117 
SW  996. 

Wash. — Hayden  v.  Ashley,  150  P 
1147. 

See  also  supra  ){  -95-97. 

[a]  "The  Dozden  Is  upon  him  te 
show,  not  only  that  he  opened  nego- 
tiations with  the  purchaser,  but  that 
the  sale  was  actually  effected  through 
his  means  and  not  by  the  Intervention 
of  new  parties  or  upon  different 
terms."  Grain  v.  Miles,  164  Mo.  A. 
338,  348,  134  SW  52. 

[b]  Presnmptlon.— Where  a  broker 
has  called  the  attention  of  the  pur- 
chaser to  the  property,  had  inter- 
views with  him  regarding  it,  and  ex- 
hibited It  to  him,  and  his  efforts  were 
almost  immediately  followed  by  a 
sale,  he  need  not  enter  on  a  line  of 
testimony  tending  to  exclude  all 
other  Inflnencea,  since  In  such  a  case 
it  will  be  presumed  that  the  sale  re- 


For  later  oaasa,  dSTSlogmeata  and  okangea  in  the  law  see  cumulative  Annotations,  same  title,  pue  and  note  number. 
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dertaken  by  him,  either  by  effeetiiij^  the  transaction 
niiidi  he  was  authorized  to  n^tiate,"*  or  by  pro- 
eming  a  castomer  -who  was  able,  ready,  and  willing 


to  enter  into  the  transaction;**  and  where  he  has 
done  so  the  burden  is  not  on  him  further  to  show 


fttlted  from  his  efforts.  Oroaa  v.  Til- 
Unshast,  SS  R.  I.  tIS,  IS  A  721. 
^  Wbaz*  two  br^ws  mximrto. 
— wbere  ftnother  broker  haa  flret 
m&de  efforts  to  sell  the  land  to  the 
nme  pnrohaser.  plalotlff  need  only 
ibov  that  he  was  the  efficient  oiuse 
of  the  sale,  and  need  not  adduce  di- 
rect evidence  of  an  abandonment  by 
the  other  broker.  Fenton  V.  MlUer, 
158  Iowa  747.  134  NW  «. 

Id]  Division  of  eomml— ionsi— 
Where  the  contract  provides  that.  If 
tbe  sale  Is  made  by  the  second  party 
without  tbe  aid  of  the  first  party, 
the  second  party  shall  have  all  of  the 
commission,  and  It  Is  conceded  that 
the  sale  on  which  the  first  party 
claims  to  be  entitled  to  a  division  of 
the  commission  was  In  fact  made  by 
the  second  party,  the  burden  Is  on 
tbe  first  party  to  show  by  a  prepon- 
derance of  the  evidence  that  the  sale 
vas  made  by  or  with  his  aid  or  as- 
sistance. Jobnson  v.  Payne  tnv,  Co., 
i:  Nebr.  SB2,  141  NW  1022. 

96.  U.  S.— Sullivan  v.  UiUlken,  113 
Fed.  93,  51  CCA  7». 

Cal. — Mase  v.  Oordon,  99  Cal.  61, 
30  P  962  (holding  that,  where  a  con- 
tract of  employment  limits  the 
aeency  to  selling  certain  property, 
plaintiff  must  show  that  the  property 
sold  was  within  the  description  of 
tbe  contract);  Shanks  v.  Mlcbael,  4 
Cal.  A.  S63,  88  P  E96  {holding  that, 
where  defendant  contracted  to  pay 
brokers  one  half  of  the  commlsalonp 
for  making  an  exchange  of  defend- 
ant's property  for  that  of  another,  in 
order  to  entitle  plaintiffs  to  recover 
tbey  were  bound  to  prove  either  that 
an  actual  exchange  had  been  con- 
summated, or  that  a  valid  agree- 
ment had  been  made  therefor). 

Colo.— King  Powder  Co.  v.  DUIon, 
42  Colo.  316,  96  P  489. 

Ga.— Phlnlzy  v.  Bush.  129  Ga.  479, 
486.  59  SE  259  [Clt  Cyc]. 

111. — Lawrence  v.  Rhodes,  ISS  III. 
»,  58  NB  910  [rev  87  lU.  A.  672]; 
Groves  v.  Oil  Belt  Tract  Co..  169  111. 
A.  204  (also  to  prove  other  condi- 
tions precedent) ;  mrvey  v.  Cook.  24 
ni.  A.  134  (holding  that,  in  a  suit  by 
a  broker  to  recover  commissions  un- 
der a  contract  by  which  be  agreed  to 
procure  advertising  contracts  to  be 
fligned  by  newspaper  publishers,  the 
burden  la  on  him  to  show  perform- 
ance, and  that  the  signatures  pro- 
cured are  those  of  newspaper  pub- 
Ifshers;  and  that  the  acceptance  of 
the  contracts  by  defendant,  without 
Inquiring  as  to  the  genuineness  of 
the  signatures,  does  not  relieve  plain- 
tiff of  the  burden  of  proof). 

Iowa.— Hunt  v.  Tuttle,   133  lowa 

647,  110  NW  1026  (holding  that  a 
real  estate  broker,  relying  for  his 
commission  on  having  made  a  sale 
under  the  authority  given  to  him  by 
the  owner,  must  prove  a  sale  on  the 
conditions  specified  by  the  owner): 
Stotts  V.  Miller,  12S  Iowa  633,  106 
NW  127. 

Kan. — Bets  v.  Williams,  etc.,  lAtiA, 
etc.,  Co.,  46  Kan.  45,  26  P  456;  Stew- 
art V.  Fowler,  37  Kan.  677.  16  P  918. 

Mo. — Staehlin  v.  Kramer,  118  Uo. 
A  329,  94  SW  786. 

Nebr. — Huffman  v.  BUUs.  64  Nebr. 
(33.  SO  NW  552. 

N.  T. — Norman  v.  Beuther.  26  Misc. 
161.  54  NTS  152  (holding  that,  In  an 
action  for  compensation  In  procuring 
an  exchange  of  property  for  defend- 
ant, the  burden  Is  on  plaintiff  to 
Bhow  that  he  procured  a  valid  con- 
tract for  exchange,  where  he  so  al- 
leges);  Cooper  V.  Lawrence,  110  NYS 
238  (holding  that  a  broker  who  seeks 
to  recover  commissions  for  effecting 
a  contract  must  prove  what  negotia- 
tions be  had  and  that  his  efforts  re- 
sDlted  in  the  making  of  the  contract). 

N.  D. — Anderson  v.  Johnson,  16  N. 
D.  174,  112  NW  189. 

Or. — Cook  V.  Oordon,  68  Or.  B57, 
1!7  P  782. 

,  S.  D.— Howie  T.  Bratrnd.  14  S.  D. 

648,  86  NW  747. 


Tex. — ^Williams  v.  Phelps.  (Clv.  A.) 
171  SW  1100;  Burnett  v.  Eiddling,  1» 
Tex.  Clv.  A.  711,  48  SW  776  (holding 
that,  where  pavment  of  the  commis- 
sion Is  made  dependent  on  the  pur- 
chaser's paying  the  price,  plaintiff 
must  show  either  that  the  price  has 
h«*n  paid  Or  that  it  has  not  men  col- 
lected through  defendant's  fault): 
Thornton  v.  Stevenson,  (Civ.  A.)  31 
SW  2S2. 

W.  Va.— Parker  v.  National  MuL 
BIdg.,  etc..  Assoc.,  55  W.  Va.  134,  46 
SE  811. 

[a]  WlMM  a  real  estate  broker 
was  not  aoflmalnted  with  the  pnr- 

ohaser  and  did  not  Introduce  him  to 
the  seller,  the  effectiveness  of  the 
broker's  Instrumentality  in  bringing 
about  the  sale  must  be  affirmatively 
proved  to  entitle  the  broker  to  com- 
missions. Halterman  v.  Leining,  45 
Misc.  397,  90  NTS  397. 

[b]  Segmllty  of  transaotton. — In  an 
action  by  a  stockbroker  to  recover 
from  a  customer  an  amount  due  the 
broker  on  a  purchase  of  stock,  while 
no  affirmative  defense  that  the  trans- 
action In  question  was  gambling  in 
nature  was  made,  plaintiff  was  put 
on  his  proof  to  establish  a  legitimate 
transaction.  Hately  v.  KIser,  162  111. 
A.  542  [rev  on  other  grounds  253  III, 
288,  97  NB  651]. 

[c]  Conditional  oontraot  of  pnr- 
ehass. — Wbere  plaintiff.  In  an  action 
to  recover  commissions  for  procuring 
a  purchaser  for  real  estate,  proves 
the  execution  of  a  contract  of  pur- 
chase, which  defendant  claims  was 
signed  conditionally,  the  burden  of 
proving  such  defense  Is  on  defend- 
ant. FoUnsbee  v.  Sawyer,  15  Misc. 
293,  36  NYS  405  [rev  on  other  grounds 
157  N.  T.  196,  61  NE  994]. 

[d]  In  an  action  for  wtomutag  a 
loan  on  property,  it  cannot  be  as- 
sumed, in  the  absence  of  evidence, 
that  It  was  not  made  because  of  de- 
fendants* fault,  or  because  they  did 
not  have  a  good  title.  Rosenthal  v. 
Gunn.  119  NTS  166. 

t7.  Cal. — Mattlngly  v.  Pennle.  105 
Cal.  614,  39  P  200,  46  AmSR  87;  Dyar 
V.  Stone,  23  Cal.  A.  143,  137  F  269. 

Colo. — King  Powder  Co.  v.  Dillon, 
42  Colo.  316.  96  P  4»:  Colburn  v. 
Seymour,  32  Colo.  430,  76  P  1058,  2 
AnnCas  182, 

Conn. — Abbott  v.  Lee,  86  Conn.  392, 
85  A  626. 

111.— Fox  V.  Ryan,  240  111.  391,  88 
NE  974  (holding  that,  where  the  con- 
tract Is  not  performed  by  a  transfer 
of  the  property,  the  broker  has  the 
burden  of  proving  the  readiness  and 
ability  of  the  proposed  purchaser  to 
take  the  property  on  the  terms  pro- 
posed); Lee  V.  Uioore,  161  III.  A.  643: 
Waiss  V.  Cannon.  146  IIL  A.  379; 
Wolber  V.  Chambers,  128  111.  A.  624 
(holding  the  broker  not  relieved  of 
such  burden  by  the  owner's  refusal 
to  sell);  Hammond  v.  Mitchell,  61  111. 
A.  144;  Leahy  v.  Hair,  SS  111.  A.  461; 
Davis  v.  Oassette,  30  III.  A.  41;  Pratt 
V.  Hotchkiss,  10  111.  A.  633. 

Iowa. — Wenks  v.  Hazard,  149  Iowa 
16,  127  NW  1099,  121  NW  1058; 
Tracy  v.  Pobes,  132  Iowa  250.  109 
NW  772;  Blackledge  v,  Davis.  129 
Iowa  591,  106  NW  "1000. 

Mo. — Ballentlne  v.  Mercer,  130  Mo, 
A  605,  109  SW  1037:  Toung  v.  Ruh- 
wedel,  119  Mo.  A  231,  96  SW  228; 
Zeidler  v.  Walker,  41  Mo.  A  118. 

N.  T. — Corbln  v.  Mechanics',  etc.. 
Bank.  121  App.  DIv.  744.  106  NTS 
573;  Halterman  v.  Leining,  45  Misc. 
397,  90  NTS  397;  Kirk  v.  Barney,  27 
Misc.  181,  57  NTS  812;  Ernst  v. 
Loeb,  108  NYS  631  (holding  that 
brokers,  suing  for  commissions  on  an 
agreement  of  exchange  not  consum- 
mated, must  show  by  clear  and  con- 
vincing evidence  that  they  brought 
the  parties  to  an  explicit  and  valid 
agreement  of  exchange,  and  that  It 
was  the  fault  of  the  party  sued  that 
such  exchange  was  not  consum- 
mated). 


Va. — Low  Moor  Iron  Co.  T.  Jack- 
son, 117  Va.  76.  84  SB  100. 

Wash. — Neely  v.  Lewis,  28  WaA. 
20.  80  P  175. 

[a]  If  tlu  ptiBOipst  doss  BOt  ao- 
ent  tlw  ewrtomsr,  (1)  the  customer's 
ability  to  complete  the  transaction 
must  be  proved  b^  plaintiff.  Col- 
hum  V.  Seymour,  32  Colo.  480,  78  P 
1068;  Dent  v.  Powell,  93  lowa  711,  61 
NW  1043;  Coleman  v.  Meade,  13  BuSb 
(Ky.)  368.  (2)  "If  his  principal  re- 
jects the  purchaser  or  proposal,  and 
the  broker  sues  for  his  commission, 
the  burden  rests  on  him  to  show  that 
he  has  discharged  his  duty  to  effect 
a  bargain;  and  if  no  bargain  was 
effected,  that  it  was  the  fault  of  his 
principal,  and  not  his  own.  To  do 
this  involves  showing  that  the  pro- 
posed purchaser  was  one  with  whom 
the  principal  should  have  contracted, 
and  this  Includes  not  only  readiness 
and  willingness,  but  ability  to  do  so 
on  the  part  of  the  purchaser."  Payne 
V.  Ponder;  139  Oa.  283,  286,  77  SSJ 
32.  (3)  Wbere  the  owner  has  sold 
the  land  to  another  and  so  is  unable 
to  sell  to  the  purchaser  procured  by 
the  broker.  It  Is  necessary  for  the 
broker  to  show  that  the  purchaser 
was  In  a  condition  to  comply  with 
the  contract,  or  to  respond  In  dam* 
ages  for  a  failure  so  to  do.  Iseltn 
V.  Orlfflth,  62  Iowa  668,  18  NW  302. 
(4)  But  on  tbe  other  hand.  It  haa 
been  held  that  In  the  absence  of  evi- 
dence to  the  contrary,  the  burden 
of  adducing  which  Is  on  the  princi- 
pal, ft  will  DO  presumed  that  the  cus- 
tomer was  solvent  and  flnancially 
able  to  carry  out  the  contract  Cook 
V.  Kroemke,  4  Daly  hi.  Y.)  268;  Hart 
V.  Hoffman,  44  HowPr  (N.  Y.)  168. 

[b]  Aooeptanoe  of  prtnolpal's  of- 
fer.—In  an  action  for  services  by  a 
broker  who  had  undertaken  to  pro- 
cure a  loan  for  defendants  from  a 
corporation  on  their  agreement  to 
compensate  him  therefor  "when  noti- 
fied that  their  application  had  beei\ 
accepted,"  plaintiff  cannot  recover 
by  merely  snowing  an  acceptance  of 
the  application  by  the  corporation, 
without  also  showing  that  the  ac- 
ceptance was  on  the  same  terms  as 
to  the  time  of  payment  and  the  rate 
of  Interest  as  were  specified  in  defend- 
ant's application.  Feet  v.  Sherwood. 
47  M>nn.  347,  50  NW  241|  929. 

[c]  Whem  13ie  prlnefpal  ahso- 
Inte^  repadlates  his  oontraet  with  a 
taeksv  for  proeorlnv  a  Imu,  the 
latter  need  not  show,  in  order  to 
recover  compensation  for  procuring 
the  loan,  that  the  proposed  lender 
was  able  and  willing  to  carry  out 
hts  offer,  as  that  win  be  presumed. 
Steele  v.  Llppman,  115  NYS  1099. 

[d]  SefBMt  to  aeospt  prlnoi^a.'s 
tins^ — (1)  Where  a  broker  procured 
one  who  was  willing  to  purchase  the 
land  of  his  principal  hut  for  a  de- 
fect In  the  title,  the  burden  fs  on 
him,  in  an  action  to  recover  his  com- 
missions, to  show  that  such  defect 
existed,  no  binding  contract  to  pur- 
chase having  been  made,  since  other- 
wise he  does  not  show  that  hts  cus- 
tomer was  willing  to  buy.  Bracken- 
ridge  v.  Claridge,  91  Tex.  527,  44  SW 
819,  43  LRA  693  [rev  (Clv.  A)  42 
SW  1006],  (2)  A  broker  engaged  to 
obtain  a  purchaser,  who  claims  a 
commission,  although  tbe  sale  was 
prevented  because  of  an  alleged  de- 
fect of  title,  has  the  burden  of  prov- 
ing that  his  principal  failed  to  dis- 
charge an  obligation  resting  on  him 
with  reference  to  making  the  title 
good.  Reeder  v.  Epps,  112  Ark.  666, 
166  SW  747. 

[e]  The  broker  Is  not  rsqoired  to 
show  tendsr  of  a  dead  and  abstract 
by  the  party  procured,  where  his 
principal,  by  giving  notice  that  he  Is 
unable  to  close  the  deal,  relieves 
such  party  from  his  duty  to  make 
the  tender.  Fawver  v.  Pulllngii 
(Tex.  Civ.  A.)  149  ST74/ 

[f]  Whf^K^i 
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vhy  the  oontraet  was  not  eaxried  oat,"  except  that, 
where  the  principal 'b  refiual  is  for  an  ostensible 
reason  which,  if  true,  would  be  sufficient  to  justify 
his  action,  the  broker  has  the  burden  of  disproving 
it.*"  If,  however,  the  principal  accepted  the  customer 
furnished  by  the  broker  and  entered  into  the  contract 
with  him,  it  is  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  the  customer  was  financially 
able  to  complete  the  trsDsaction  as  agreed,  and  the 
bu:^en  is  on  the  principal  to  show  that  he  was  not 
so  able.^  The  burden  is  on  defendant  to  prove 
matters  of  defense  set  up  by  him,'  such  as  a  de- 
fense that  plaintiff's  authority  was  revoked  before 
he  found  a  customer,'  or  that  he  had  abandoned 
the  agency,*  or  that  he  did  not  follow  his  instruc- 


tions,^ or  a  defense  of  fraud,*  such  as  the  d^ense 
of  doal  agenoy,^  although  where  it  appears  that 
plaintiff  was  onployed  by  both  parties,  tiie  burden 
is.  on  him  to  uiow  that  the  double  employment 
waa  with  defenduit's  knowledge  and  consent." 

As  to  license.  In  those  jurisdictions  in  which  an 
unlicensed  broker  cannot  recover  a  commisaion  for 
acting  as  broker,"  it  has  been  held  that  in  the 
absence  of  proof  to  the  contrary  a  license  to  act 
will  be  presumed,***  and  that  proof,  in  the  first  in- 
stance, that  the  broker  waa  licensed  is  unnecessary 
to  his  right  to  recover.'^  Bnt  where  the  ordinance 
or  statute  requiring  such  license  is  introduced  in 
evidence  the  burden  is  on  plaintiff  of  proving  com- 
pliance therewith.**' 


ao  rltfbt  to  anastlon  th»  rMpooal- 
Wlltj  of  mutonura  furnished  by  the 
broker,  and  there  Is  no  proof  that 
he  has  suffered  any  lose  for  want  of 
such  responsibility,  the  broker  la  not 
required  to  show  such  reeponslblllty 
to  recover  his  commissions.  Steln- 
bach  V.  Montpeller  Carriage  Co.,  37 
Fed.  7eO, 

.  [E]  Aaannptloa  tkat  stoek  which 
tbm  mfter  wa>  to  xeoelTe  iboalA  b« 


faUy  palA  for  when  Issued  Is  within 
Ho.  kevTstL  (1909)  1  2981.  Moore  v. 
Kins,  <Uo.)  178  8W  184. 


Levfn  v.  L«hr,  188  NTS  995. 
But  see  Wenks  v.  Hasard,  149  Iowa 
16.  187  NW  1099.  121  NW  1068  (hold- 
ink  that  the  broker  has  the  burden 
of  also  proving  that  the  sale  was 
not  made  because  of  the  owner's 
fault);  Swee  v.  Neumann,  67  Misc. 
605,  12S  NYS  776  (holding  that  the 
broker  la  bound  to  show  that  he 
brought  the  parties  to  a  valid  agree- 
ment, and  that  It  waa  defendant's 
fault  that  the  exchange  was  not 
completed). 

99.  Oreene  v.  HoIUngBhead,  40  111. 
A.  195. 

1.  D.  C— Dotson  V.  Mlltlken,  27  ^p. 
500  Jaff  209  U.  S.  257.  28  SCt  489,  52  L. 
ed.  768]  (holding  that,  where  a  prln< 
clpal  accepts  a  purchaser  found  by 
his  broker  without  questioning  his 
ability  to  perform,  and  the  sale  falls 
of  consummation  by  the  principal's 
own  fault  or  failure  to  make  good 
his  olfer,  the  burden  Is  on  him,  in 
order  to  defeat  thp  broker's  right  to 
compensation,  to  show  the  pur- 
chaser's want  of  ability). 

Oa.— Phlnisy  v.  Bush,  129  Oa.  479. 
B9  SB  299. 

111.— Springer  v.  Orr.  82  III.  A.  658. 

Ind.— ^tauffer  v.  Lllenthal,  29  Ind. 
A.  305.  04  NB  848;  McFsrland  v.  Lll- 
IsckH.  t  Ind.  A.  199,  28  NB  229,  SO 
AinSR  834.  Bee  also  Shelton  v.  Lun- 
din,  45  Ind.  A.  172.  90  NB  887. 

Hass. — Johnson  v.  Holland,  211 
Hass.  368,  97  NB  76S. 

Minn. — Orosse  v.  Cooler.  48  Minn. 
188,  46  NW  IB. 

Mo. — WelselB-Gerhart  Real  B^t  Co. 
V.  Epstein.  167  Mo.  A.  101,  187  SW 
824  (holding  that  the  rule  requiring 
a  broker  suing  for  a  commission  for 
procuring  a  purchaser  to  show  that 
the  purimaser  was  ready,  able,  and 
willing  to  buy  on  terms  satisfactory 
to  the  owner  applies  only  to  where 
the  owner  has  refused  to  consum' 
mate  the  sale,  and  not  where  the 
property  has  been  actually  sold  on 
satisfactory  terms). 

N.  H.— Parker  v.  Elstabrook,  68 
N.  H.  849.  44  A  484. 

N.  Y.— Brand  v.  Nagle,  122  App. 
DIv.  490,  107  NVS  156;  Cook  v.  Kroe- 
meke,  4  Haly  268;  Rwee  v.  Neumann, 
67  Misc.  605.  123  NYS  776;  I.evy  v. 
Ruff,  3  Misc.  147,  22  NYS  744.  80 
AbbNCns  291. 

8.  C. — Fairly  v.  Wappoo  Mills,  44 
8.  C.  227.  22  SB  108,  29  LRA  215. 

S.  Konda  v.  Fay,  22  Cal.  A.  722, 
186  P  614;  Marlln  v.  Slpprell.  93 
Minn,  271,  101  NW  169  (holding  that, 
where.  In  an  action  to  recover  com- 
missions for  the  sale  of  defendant's 
homestead,  their  answer  alleged  that 
plaintiffs  were  to  procure  the  wife  to 


Join  In  the  contract,  and  that  she 
refused  so  to  do,  the  burden  was  on 
defendants  to  prove  such  fact). 
_[a]  Motto*  of  Osfeet  in  ttu*^ 
Where  a  sale  nego^ated  by  brokers 
failed  because  of  an  outstanding 
lease  on  the  property,  the  burden 
was  on  the  owners  In  a  suit  for  com- 
missions to  show  that  the  brokers 
had  knowledge  of  the  situation  when 
they  procured  the  purohaaar.  Will- 
son  V.  Crawford,  (Tex.  CW.  A.)  130 
SW  227. 

8.  Bourke  V.  Van  Keuran,  20  Colo. 
96,  86  p  882;  dements  v.  Stapleton, 
136  Iowa  187,  118  NW  B48;  Hartford 
V.  McOiUtCUddy,  103  Me.  224,  68  A 
860,  16  LRANS  431.  12  AnnCas  1088: 
George  v.  Howard,  (Alta.)  4  DomLR 
267. 

[a]  Bzolurtre  agenoTv— Where  an 
owner,  after  giving  to  a  broker  an 
exclusive  agency  for  sixty  days  to 
sell  real  estate  at  a  specified  sum  for 
the  usual  commission,  sold  the  prop- 
erty before  the  expiration  of  the 
sixty  days  for  a  less  sum  to  one  not 
procured  by  the  broker,  the  commis- 
sion contracted  for  was  prima  facie 
the  damages  of  the  broker  treating 
the  contract  as  performed,  and  the 
owner  had  the  burden  of  showing,  to 
reduce  the  damages,  that  In  all  rea- 
sonable probability  the  broker  could 
not  have  procured  a  purchaser  within 
the  specified  time  for  the  specified 
price.  Norman  v.  Vandenberg.  167 
Mo.  A.  488,  138  SW  47. 

4.  McFarland  v.  Boucher,  168  Iowa 
716,  134  NW  91. 

6.  Cleveland  Orain  Co.  v.  Vant, 
171  111.  A.  104. 

5.  Colo. — Buckingham  v.  Hania, 
10  Colo.  466.  16  P  817. 

111. — ^Windsor  v.  Kelly  Coat  Co., 
147  III.  A.  461  (holding  that  a  de- 
fense which  conalata  of  a  charge  that 
such  agent  has  made  certain  secret 
and  unlawful  profits  In  connection 
with  his  employment.  In  order  to  de- 
feat a  recovery,  must  be  established 
by  a  preponderance  of  the  evidence). 

Iowa. — Redmond  v.  Henke,  187 
Iowa  228,  114  NW  686. 

Ky.— Stem  v.  Whitney,  66  8W  820, 
23  KyL.  2170. 

N.  Y. — PoUatschek  v.  Goodwin.  17 
Misc.  687,  40  NYS  682. 

Tex. — Scottish-American  Mortg.  Co. 
V.  Davis,  (Civ  A.)  72  SW  217  [mod 
96  Tex.  604,  74  SW  17,  97  AmSR  932]. 

7.  Red  Cypress  Lumber  Co,  v. 
Perry,  llS  Ga.  876,  4S  SE  674  (hold- 
ing that,  where.  In  an  action  by  a 
real  estate  agent  for  commissions, 
dual  agency  was  relied  on  as  a  de- 
fense, ft  was  necessary  for  defendant 
to  prove  not  only  the  fact  of  such 
agency,  but  also  that  the  same  was 
not  known  to  both  parties);  Ballew  v. 
Ware.  16  Ga.  A.  149.  84  SE  B97;  Bal- 
lentlne  v.  Mercer.  130  Mo.  A.  605.  109 
SW  1037  (holding  that,  where.  In  an 
action  by  a  broker  for  commissions 
for  procuring  a  tenant  for  defend- 
ant, the  defense  waa  that  the  broker 
was  the  agent  of  the  tenant  procured, 
the  burden  of  proof  waa  on  defend- 
ant to  show  the  existence  of  such 
agency).  But  see  Leno  v.  Stewart, 
m.)  98  A  539  (holding  that  the  bur- 
den Is  on  plaintiff  seeking  to  recover 
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commlaaion  from  one  party  after  r«* 
ceiving  his  oommisMon  from  the 
other  to  prove  that  hia  principals 
consented  to  the  double  eommlssion). 

[a]  VtaipA  of  a  tatfEW  locfaMig 
hla  oonuiUaaitm  in  representing  ao- 
verae  Interesta  may  not  be  presumed, 
but  muat  be  found  from  substantial 
evidence.  Maddux  v.  St.  Louis  Union 
Trust  Co.,  186  Mo.  A.  188.  171  SW  669. 

e.  V.  S.— McLure  v.  Luke,  164 
Fed.  647,  660,  84  CCA  1.  24  LRAN3 
669  [cit  Cyo]. 

111.— Young  V.  Trainer,  168  111.  428, 
42  NB  189. 

Iowa. — Stapp  V.  Godfrey,  158  lows 
376.  139  NW  893;  Snyder  v.  Fldler, 
126  Iowa  878.  101  NW  180.  Compara 
Redmond  v.  Henke,  187  Iowa  228,  ill 
NW  886  (holding  that.  In  an  action 
for  a  eommlssion  for  negotiating  an 
exchange  of  property,  defended  on 
the  ground  of  double  employment, 
the  burden  was  on  defendant  to  show 
the  other  party's  agreement  to  pay 
plaintiffs  a  commission  and  defend- 
ant's want  of  knowledge  thereof 
when  the  exchange  waa  agreed  on). 

Mich. — Hannan  v.  Prentla,  134 
Mich.  417.  88  NW  102. 

N.  T. — Robinson  v.  Clock.  88  App. 
Dlv.  67,  66  NYS  976. 

R.  I.— Lynch  v.  Fallon.  11  R.  I.  811. 
28  AmR  468  (aemble). 

[a]  Sb*  teokas  maat  pcevs  that 
not  only  the  seller,  but  the  purchaser 
as  well,  was  aware  of  his  double 
agency,  and  that  the  trade  was  made 
with  such  knowledge.  Dennison  t. 
Oault,  182  Mo.  A.  801.  Ill  SW  844. 
9.  See  supra  !  — . 
9^.  Munaon  v.  Fenno,  87  111.  A 
665;  Johnson  V.  HuUngs,  108  Pa.  498, 
49  AmR  131. 

[a]  As  to  Uoenae  at  prior  time. — 
The  fact  that  the  broker  has  a  li- 
cense at  the  time  of  the  trial  does 
not  raise  a  presumption  that  he  had 
a  license  two  years  before,  at  the 
time  of  the  transaction.  Bckert  v. 
Collot,  46  111.  A.  361. 

9%.  Munson  v.  Fenno.  87  lU.  A. 
666;  Shepler  v.  Scott,  86  Pa.  329.  SSI 
(where  the  court  said:  "Under  the 
pleadings  his  right  to  recover  did 
not  depend  on  providing  that  he  had 
a  license;  and,  aside  from  this, 
there  was  no  evidence  that  the  plain- 
tiff  was  engaged  in  the  business  of 
a  real  estate  broker,  as  an  occupa- 
tion, or  that  he  held  himself  out  to 
the  public  as  such");  Sprague  t. 
Rellly.  84  Pa.  Super.  332.  334  (where 
the  court  said:  "Against  this  claim 
the  defendant  sought  to  interpose 
the  defense  that  the  plaintiff,  at  the 
time,  was  a  real  estate  dealer  or 
broker,  and,  having  neglected  to  taka 
out  the  license  required  by  law, 
could  not  recover.  That  such  de- 
fense, If  made  out,  would  have  pre- 
cluded any  recovery  cannot  be  gain- 
said: Johnson  V.  HuUngs.  101 
498.  The  burden  of  proof  was,  of 
course,  on  the  defendant"). 

BuzAea  oa  hMker  aeeunA  of  scnaf 
■wtiaumfc  a  lleeaae  see  Licenses  [!6 
Cyc  638].  ^ 
BnrOaa  of  wovlBg  aagattre  Uim 
KtmmtmUr  aee  evidence  [16  Cyc  »8l- 
a^rEckert  v.  Collot.  4«  III.  A. 
set 


§117] 


BBOKBBS 


[9G.J.]  617 


[i  U7]  bw  Admlatfilli^— <1)  In  CtonenL"  In 
awordanee  with  the  general  rale  evidence  o£  what- 
ever facts  are  logical^  relevant  and  matmal  to  a 

10.  See  generally  Svldence  [IS 
Cyc  1110  et  seq}. 

IL  Ala. — Alezaoder  v.  Smith,  180 
Ala.  541,  «1  S  68  (holding  that  avl- 
d«nce  or  the  length  of  time  covered 
b>-  the  broker's  correapondence  with 
(he  landowner  wa*  properly  ad- 
mitted): I<ainar  v.  King.  1<8  Ala.  28E, 
13  S  279;  Agee  v.  Mesaer-Moore  Ins.. 
etc..  Co.,  165  Ala.  291,  51  S  829;  Han- 
ncn  V.  Bapalla,  148  Ala.  818,  42  S 
413;  Ivy  Coal,  etc.,  Co.  v.  I*ong,  189 
Ala.  535,  36  S  722;  Wilson  v.  Klein. 
90  Ala.  518,  8  8  130;  Long-Lewis 
Hardware  Co,  v.  Bwlng,  8  Ala.  A.  867, 
e2  S  341. 

Ariz. — Mayhew  T.  Brlalln,  IS  Aiii. 
102.  108  P  263. 

Cal.— Mattlngly  v.  Pennle,  105  Cal. 
tI4.  39  P  200,  45  AmSR  87. 

Colo. — Dexter  v.  Collins.  21  Colo. 
m.  42  P  664:  Huff  v.'  Hardwlck,  19 
Colo.  A.  416,  is  P  59S. 

Conn, — Bradley  V.  Gorham,  77 
Conn.  211,  58  A  6». 

Oa. — Nutting  v.  Kennedy,  16  Qa. 
A  569.  S5  SB  7*7. 

IIL— Day  V.  PortW.  161  IlL  235.  48 
NB  1073  [aff  60  IlL  A.  8861:  Monroe 
V.  Snow.  131  III.  126,  23  NB  401. 

Iowa. — Beamer  v.  Stuber,  Jfi4  Iowa 
809.  145  NW  936:  Duke  V.  Oraham, 
163  Iowa  272,  143  NW  817;  Dunlop 
V.  Anderson.  153  Iowa  488,  133  NW 
110;  Benton  v.  Brown,  145  Iowa  604, 
124  NW  815;  L«e  v.  Conrad,  140  Iowa 
16. 117  NW  1096  (holding  that,  where 
the  evidence  was  conflicting  as  to 
the  terras  of  a  broker's  contract  for 
commissions,  whether  the  contract, 
as  claimed  by  the  broker,  was  harsh 
and  unreasonable  was  material  only 
to  determine  the  terms  of  the  con- 
tract in  fact);  Tuffree  v.  Blnford,  130 
Iowa  532,  107  NW  425;  Olbson  v. 
Hunt,  94  l^W  277. 

Mass. — Hutchinson  v.  Plant,  218 
Uass.  148,  106  NB  1017;  Bartow  v. 
Paraons  Pulp,  etc,  Co..  208  Mass. 
232.  94  NB  312  (holding  that  a  bro- 
ker employed  to  procure  buyers  of 
roods,  who  claims  that  his  commis- 
sion la  earned  when  contracts  for 
goods  are  signed  by  his  customers, 
may  testify  In  explanation  of  prior 
Instances  In  which  he  did  not  receive 
a  commission  until  delivery,  to  rebut 
the  Inference  which  might  otherwise 
be  drawn  In  support  of  the  princi- 
pal's claim  that  the  commlaslon  was 
not  due  untu  the  goods  were  deliv- 
ered). 

Mich. — Banner  v.  Donovan,  78 
Ulch.  318,  44  NW  276:  O'Callaghan 
V.  Boeing,  72  Ulch.  669,  40  NW  813. 

Minn.— White  v.  Collins.  90  Minn. 
16S.  95  NW  766. 

Miss. — Qrlffln  V.  Refuge  Cotton  Oil 
Co.,  93  Miss.  477,  46  S  946. 

Uo. — Davis  V.  Qroas.  153  Mo.  A. 
GOT.  134  SW  tZl  Cox  V.  Folk.  139  Mo. 
A  260.  123  SW  lOS  (to  show  the  un- 
reasonableneu  of  the  alleged  con- 
tract). 

N.  T. — Polfnsbee  v.  Sawyer,  157 
N.  T.  196.  61  NB  994  Frev  8  sfisc.  370. 
18  NTS  6981:  Sewell  v.  Collison,  123 
App.  Dlv.  686.  108  NTS  25;  Payne  v. 
Williams,  83  App,  Dlv.  388.  82  NTS 
284  [aff  178  N.  T.  689  mem.  70  NE 
1104  mem];  FInck  v.  Pierce,  53  Misc. 
5S4.  103  NTS  766  (holding  that,  in 
an  action  for  breach  of  contract  to 
pay  a  broker  a  specified  amount  for 
procuring  a  loan  on  defendant's  prop- 
erty, where  defendant's  refusal  to 
accept  the  loan  was  shown,  defend- 
ant may  prove  that  the  broker  had 
agreed  to  pay  the  lender  a  bonus 
of  a  specified  per  cent  of  hfa  com- 
mission to  show  the  amount  the 
broker  was  entitled  to  recover,  on  the 
equitable  principle  that  the  recovery 
must  be  confined  to  the  actual  loss); 
Walker  v.  Johnson.  21  Misc.  16.  46 
NTS  864;  Blckart  v.  Hoffmann,  19 
NTS  472;  Condit  V.  Sill.  18  NTS  97. 

Or. — Mahon  v.  Rankin.  54  Or.  328, 
10!  P  608,  103  P  53. 

Pa.— Nock  v.  Guthrie.  239  Pa.  317. 
18  A  859;  Sprague  v.  Rellly,  34  Pa. 


Super.  332  (atatement  of  claim  by 
plaintiff  to  show  that  he  was  a  real 
estate  dealer  doing  business  without 
a  license), 

S.  D. — Steere  v.  Olnrery,  21  8.  X>. 
183.  110  NW  774. 

Tenn. — Stevenson  v.  Bwlng.  87 
Tenn.  46.  9  SW  280. 

Tex. — Williams  v.  Phelps.  (Ctv.  A.) 
171  SW  1100;  Longworth  v.  Stevens. 
(Civ.  A.)  145  SW  267;  Smith  v.  Fears, 
(Civ.  A.)  122  SW  483  (holding  that 
evidence  that,  to  enable  the  pur- 
chasers to  make  the  cash  payment 
required,  plaintiff  agreed  to  lend 
them  the  amount  of  the  commission 
claimed  Is  admissible  to  show 
whether  plaintiff  was  a  Joint  pur- 
chaser); Runck  V.  DImmIck,  61  Tex. 
Civ.  A.  214,  111  SW  779;  Tatea  v. 
Bratton,  (Civ.  A.)  Ill  8W  416  (hold- 
ing that  defendant  could  show  on 

FlalntifTs  cross-examination  that  de- 
endant   had    become   a   surety  on 

Blalntlff's  note  to  a  bank);  Sterling  v. 
>e  Laune,  47  Tex.  Civ.  A.  470.  106 
SW  1169;  Leuschner  v.  Patrick,  (Civ. 
A.)  103  SW  664:  Burnett  v.  Bdling, 
19  Tex.  Civ.  A.  711,  48  SW  776. 

Va.— Cardoso  v.  Middle  Atlantic 
Immigration  Co.,  116  Va.  842,  82  SB 

Wash. — Butts  v.  Cook,  62  Wash.  90, 
113  P  282  (holding  that,  in  an  action 
for  commissions  xor  procuring  per- 
sons to  sell  lands  for  defendant,  evi- 
dence was  admissible  which  tended  to 
show  that  plaintiff  rendered  no  such 
services  under  the  contract);  Howlev 
V.  Maddocks.  26  Wash,  297,  66  F  644. 

[a]  Default  of  principal. — ^Where 
it  appears  that  a  memorandum  as  to 
the  purchase  has  been  made  between 
the  principal  and  a  purchaser,  catl- 
ing for  the  execution  of  a  completed 
contract  at  a  specffted  time  and 
place,  evidence  Is  admissible  as  to 
what  oficurred  at  such  time  and 
place,  showing  that  the  nooezecu- 
tlon  of  tha  contract  was  due  to  the 

Erlnclpal.  Beldman  t.  Rauner,  81 
Unr.  10.  Bt  NY8  881. 

[b]  m  w  asOon  IV  OB*  teokw 
agalnrt  aaothsir  for  a  porUos  of 
ocmiBlsslOM  for  m  sale  on  an  alleged 

agreement  therefor,  In  conatdsratlon 
of  plaintiff's  release  of  hia  own  right 
to  sell  the  premises  to  a  purchaser 
and  in  furtherance  of  the  sale  made 
by  defendant,  evidence  of  what  plain- 
tiff had  done  toward  the  sale  ana  of 
statements  made  by  the  owner  that 
plaintiff  had  authority  to  sell.  Is  ad- 
missible, not  as  evidence  of  consid- 
eration or  the  agreement  sued  on, 
but  as  tending  to  show  that  he  was 
negotiating  with  the  same  purchaser 
for  a  sale,  and  might  have  a  claim 
to  a  commission.  If  the  sale  was 
made.  Morrison  v.  Franck,  69  Or. 
429,  110  P  1090,  117  P  308. 

(c]  JLhanOonme&t  of  nagotlatloiis. 
n  an  action  for  commissions  by 
real  estate  brokers,  where  a  defense 
was  that  defendants  had  canceled 
plaintiff's  employment  before  the 
sale,  testimony  whether  a  proposition 
received  by  defendant  after  the  al- 
leged abandonment  was  more  or  less 
favorable  than  the  original  one  was 
competent  on  the  question  of  aban- 
donment and  was  Improperly  ex- 
cluded. Toung  V,  Hubbard.  154 
Mfch.  218,  117  NW  632. 

13.  U.  S.— Kerr  Corry,  211  Fed. 
647.  128  CQA  161. 

Ala. — Barbour  v.  Cantrell.  69  S  67 
(holding  that,  in  an  action  for  com- 
missions for  effecting  a  sale  of  cor- 
porate stork,  where  plaintiff  claimed 
that  he  sold  the  stock  for  defendant 
under  an  oral  contract,  while  defend- 
ant averred  that  the  contract  was  a 
written  one  made  with  a  Arm  of 
which  plaintiff  was  a  member,  evi- 
dence that  plaintiff's  alleged  partner 
knew  of  defendant's  transfer  of  the 
stock  subscription  prior  to  the  sale, 
offered  to  show  that  plaintiff  should 
recover  his  commissions  from  the 
then  holder,  was  immaterial);  Agee 


fact  in  issue  is  legally  admissible,^'  and  facts 
logically  irrelevant  or  immaterial  are  not  admisBi' 
ble,"  the  onns  of  shoving  the  relevancy,  intrinaie- 

v.  Messer-Moore  Ins.,  etc..  Co..  166 
Ala.  291,  61  S  829:  Oreen  v.  Southern 
States  Lumber  Co..  163  Ala.  611,  50 
S  917;  Hannon  v.  Bspalla,  148  Ala. 
813,  42  S  443  (holding  that.  In  an 
action  for  a  broker's  commission  for 
negotiating  a  purchase  which  de- 
fendant refused  to  consummate.  It 
was  inadmissible  to  show  that  de- 
fendant had  demanded  an  abstract 
of  title  from  the  owner,  where  the 
latter  had  not  agreed  to  furnish  one). 

Ariz. — Gibson  v.  McLane,  148  P 
288. 

Cal. — Justy  v.  Erro,  16  Cal.  A  619, 
117  P  575;  Ruts  v.  Obear,  15  Cal.  A. 
435,  115  P  67. 

Colo. — Donley  V.  Bailey,  48  Colo. 
373,  110  P  66. 

da.— Swift  V.  Moore,  16  Ga.  A.  264, 
82  BE  914. 

111.— Benedict  v.  Dakln,  241  111.  884. 
90  NB  712;  Day  v.  Porter.  161  111. 
285.  48  NB  1073  [aff  60  111.  A.  3861; 
Waddell  V.  Noser,  188  III.  A.  802; 
O'Connor  v.  Kennedy,  186  111.  A.  277; 
Cervenka  v.  Hunter.  186  111.  A.  647; 
Watson  V.  Vollentlne,  183  111.  A,  689. 

Ind.— Barney  v.  Yasoo  Delta  I<and 
Co.,  179  Ind.  837,  101  NE  96;  Reed 
V.  Light,  170  Ind.  660,  86  NB  9  (hold- 
ing that,  in  an  action  by  a  broker 
for  commissions,  evidence  of  Inde- 
pendent negotiations  regarding  an 
option,  after  a  sale  had  been  com- 
pleted by  plaintiff.  Is  inadmissible, 
although  It  might  have  been  compe- 
tent If  relating  to  negotiations  be- 
fore the  sale  was  made), 

Iowa. — Beamer  v.  Stuber,  164  lowa 
809,  145  NW  936;  WInthrop  Land  Co. 
V.  Utley,  146  Iowa  810.  126  NW  164 
(holding  that  where  there  was  no 
claim  that  any  advertisement  made 
by  plaintiff  was  the  means  of  pro- 
curing the  purchaser,  or  served  lo 

Slace  him  In  communication  with 
efendant,  evidence  that  plaintiff  ad- 
vertised defendant's  property  for 
sale  was  Immaterial);  X4Ltta  t.  Look- 
man.  189  Iowa  628.  117  NW  961: 
Llndt  SchllU  Brewing  Co..  Ill 
Iowa  200.  84  NW  1069;  Ooln  t.  Keea; 
108  Iowa  140,  71  NW  818. 

Kan. — ^HoVer  t.  Coates.  89  Kan. 
13S,  180  P  861  (holding  that,  where 
each  party  pleaded  and  testified  that 
there  was  a  definite  agreement  tii 
reference  to  the  amount  contracted 
to  be  paid  as  commission,  but  dif> 
fered  as  to  the  amount,  it  is  error  to 
admit  evidence  that  a  third  party, 
at  some  Indefinite  time  prior  there- 
to, had  an  agreement  with  the  land- 
owner for  the  same  services,  and  for 
a  commission  much  less  than  that 
claimed  by  one  party  and  much 
greater  than  that  testified  to  by 
the  other). 

Ky.— Stoner  v.  Nail.  160  Ky.  811. 
160  SW  648,  149  Ky  124.  148  SW  8. 

Md.— Howard  v.  Street,  126  Md. 
289,  93  A  923;  Walker  v.  Baldwin.  106 
Md.  619.  68  A  26  (holding  that,  in  an 
action  by  a  real  estate  broker  to  re- 
cover from  other  brokers  half  the 
commissions  received  by  them  from 
the  sale  of  a  lot.  evidence  as  to  the 
details  of  a  plan  of  financing  a  new 
deal,  alleged  to  have  been  effected  af- 
ter the  abandonment  of  negotiations 
through  plaintiff,  was  propsrly  ex- 
cluded), 

Ma»a. — Hutchinson  v.  Plant,  218 
Mass.  148.  105  NE  1017;  Clark  v. 
Bonner.  217  Mass.  201,  104  NB  494; 
Rosenberg  v.  Krecloh.  216  Mass.  224, 
108  NE  631;  Goldstein  v.  D'Arcy.  201 
Mass.  312,  87  NE  684;  Tavlor  v.  Scho- 
fleld,  191  Mass.  1.  77  NE  652;  Hall 
V.  Grace,  179  Mass.  400.  60  NE  932. 

Mich. — West  V.  Demme,  128  Mich. 
11,  87  NW  95;  McDgnald  V.  Ortman, 
98,  Mich.  40.  66  NW  1056;  Oregory  v. 
Wendell,  40  Mich.  432. 

Mo. — Forsythe  v.  Albright.  149  Mo. 
A  515,  130  SW  1126  (holding  that, 
in  an  action  for  broker's  commis- 
sion^, In  which  plaintiff  proved  that 
he  Introduced  to  defendant  a  cus- 
tomer who  was  readuf 
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ally  or  in  connection  with  other  facts,  of  a  fact 
oSer»l  in  evidoiee  being  on  the  party  offering  the 
eridence." 

118]    (2)  Parol  Eridence.    The  competency 
of  parol  eviduiee  of  a  transaction  which  has  been 


reduced  to  writing  is  governed  in  aotions  by  brokers 
for  compensation  by  the  rules  that  apply  in  civil 
actions  generally." 

[i  119}  (3)  BocuiMatary  Evidenco.  As  in 
other  cases,  boob,"  contracts  and  deeds,"  let- 


able  to  buy  on  the  authorised  terms, 
evidence  uiat  the  oral  negotiations 
and  acreementa  between  plaintiff  and 
the  customer  were  merged  In  the 
written  contract  which  they  signed 
was  Immaterial) ;  Kerr  v.  Cusenbary, 

Mo.  A.  221 ;  L«mon  v.  Uoyd,  4<  Ho. 
A.  462;  Cavender  v.  Waddlngham,  ( 
Ho.  A.  467. 

Uont. — Newman  v.  I>unleavy,  El 
Uont.  149,  149  P  97D. 

N.  H.— Ross  V.  Carr,  16  N.  M.  17, 
103  P  307. 

N.  T.— Laird  v.  Ahl,  140  App.  Div. 
669,  12E  NYS  627:  Duckworth  v.  Rog- 
ers, 109  App.  Dlv.  168,  96  NYS  1089 
(holding  that,  where,  in  an  action  by 
a  broker  for  commissions  earned  in 
procuring  a  loan,  the  broker  claimed 
Uiat  the  loan  failed  because  of  de- 
fendant's acts,  evidence  that  a  prior 
application  for  a  loan  on  the  same 
security  had  been  rejected  was  In- 
admissible); Payne  v.  Williams,  83 
App.  Div.  388.  83  NYS  284  [aff  178 
NT  T.  689  mem,  70  NE  1104  mem]; 
Allen  V.  James,  7  Daly  13;  Bellin  v. 
Wein,  104  NTS  860;  Haaon  v.  Hinds. 

19  NYS  •96;  Craato  v.  White,  S  NYS 
682. 

Or.— Webb  v.  Wolfard;  66  Or,  394, 
108  P  1006. 

Pa. — Potts  V.  Dunlap,  110  Pa.  177, 

20  A  413  (holding  that,  in  an  action 
tf>r  advances  made  by  a  broker  lor 
a  bona  fide  purchase  of  stock,  evi- 
dence that  other  transactions  in 
which  plaintiff  had  purchased  stocks 
for  other  persons  were  gambling 
transactions  was  properly  rejected  aa 
irrelevant);  Ssser  t.  Ijtnderniant  71 
Pa-  7«. 

S.  D.— Park  V.  Towne,  22  S.  D.  216, 
116  NW  1123  (holding  that,  in  an 
action  by  one  real  estate  broker 
against  another  broker  for  commis- 
sion on  a  sale  of  land,  evidence  as 
to  what  was  said  by,  or  (n  the  pres- 
ence of,  an  agent  of  plaintiff  after 
plaintiff  and  defendant  had  agreed 
that  defendant  would  pay  plaintiff 
a  commission  of  a  specified  amount 
an  acre  for  land  disposed  of  to  a 
certain  purchaser  if  plaintiff  would 
permit  such  purchaser  to  accompany 
defendant  to  see  the  land,  and  the 
purchaser  had  so  accompanied  de- 
fendant, was  immaterial  and  properly 
excluded). 

Tex. — Bomar  v.  Uunn,  (Civ.  A.  > 
168  SW  1186:  Parks  v.  Sullivan,  (Civ. 
A.)  162  SW  704  (defendant's  testi- 
mony that  be  made  the  sale  because 
in  great  need  of  money  immaterial): 
Longworth  v.  Stevens,  (Civ.  A.)  146 
aw  257;  Pope  v.  Ansley  Realty  Co., 
(Ctv.  A.)  136  SW  1103  [rev  on  other 

S-ounds  106  Tex.  440,  ISl  SW  62S1; 
owell  V.  Denton,  (Civ.  A.)  113  SW 
314;  Hansen  v.  Williams,  (Civ.  A.) 
113  SW  312  (holding  that,  where,  In 
an  action  for  a  broker's  commission, 
the  owner  testified  that  he  had 
placed  the  property  In  the  broker's 
hands  for  sale  for  a  certain  price, 
net,  and  the  broker  testified  that  the 
owner  had  not  stated  that  the  price 
was  to  be  net,  the  owner  could 
not  corroborate  tals  testimony  by 
evidence  that  at  a  time  when  he 
•aid  that  the  price  was  all  right  he 
knew  that  the  broker  had  been  trying 
to  sell  the  property.  In  oonnectlon 
with  other  property  !n  the  vicinity, 
and  that  he  thought  that  the  broker 
would  get  compensation  through  the 
sale  of  the  other  property);  Leusch- 
ner  v.  Patrick,  (Cfv.  A.)  103  SW  664; 
Ross  V.  Moskowltz,  (Civ.  A.)  96  SW 
86  [aft  100  Tex.  434,  100  SW  738]; 
Denton  v.  Howell,  (Civ.  A.)  87  SW 
221;  Smye  v.  Groesbeck,  (Civ.  A.)  73 
SW  972;  Alexander  v.  Wakefield.  (Civ. 
A.)  69  SW  77:  Burnett  v.  Edllng,  19 
Tex.  Civ.  A.  711.  48  SW  77B. 

Wash. — Howley  v.  Haddocks,  26 
Wash.  29T,  66  P%44. 


Wis. — Dalberg  v.  Jung  Brewlnff 
Co„  166  Wis.  18«^44  nW  198:  Ternr 
V.  Reynolds,  111  Wis.  122,  86  NW  S67. 

[a]  Tlw  aaunut  of  tk*  eommlasSoB 
pMA  hr  OM  partr  la  not  material  in 
an  action  asainst  the  other  for  a 
commission,  although  the  fact  that 
a  commission  was  paid  is  material. 
Undt  V.  SchUts  Brewing  Co.,  113 
Iowa  200,  84  NW  1059. 

IS.   See  Evidence  [16  Cyc  11111. 

14.  Ala. — Sayre  v.  Wilson,  86  Ala. 
161,  6  S  167  (holding  that,  where  the 
correspondence  by  which  plaintiffs 
were  employed  to  sell  land  does  not 
cover  the  question  of  compensation, 
a  prior  oral  agreement  as  to  the 
commission  may  be  shown,  but  that 
where  the  contract  specifies  the 
prices  and  the  terms  of  sale,  evi- 
dence of  a  prior  oral  agreement  that 
the  sale  should  be  made  subject  to 
defendant's  approval  and  that  the 
deed  should  contain  certain  condi- 
tions is  not  admissible). 

Ark. — ^Worthen  v.  Stewart,  116 
Ark.  294,  172  SW  866. 

Conn. — ^Abbott  v.  Lee,  86  Conn.  393, 
85  A  626. 

Minn.-<-Buxton  v.  Beal,  49  Ulnn. 
230,  61  NW  918  (holding,  tn  an  ac- 
tion for  a  commission  for  procuring 
a  contract  for  a  lease,  that  defend- 
ant might  show  by  parol  that  the 
contract  was  merely  provisional 
and  did  not  express  all  the  terms  of 
the  lease  to  be  entered  into  by  the 
parties,  and  that  a  lease  was  never 
consummated  because  the  parties 
never  came  to  terms). 

Miss. — Sunflower  Bank  v.  Pitts,  66 
S  810  (holding  that,  where  a  con- 
tract In  writing  recites  that  an 
owner  agrees  to  list  land  with  a 
broker  for  sale  at  a  fixed  price, 
parol  evidence  that  the  broker,  on 
the  land  being  listed  with  him,  in- 
curred expense  in  advertising  for 
a  purchaser  is  admissible  to  show 
perfornmnce  on  his  part). 

N.  T. — Condict  V.  Cowdrey,  123  N. 
Y.  463,  26  NB  946  [rev  67  N.  T. 
Super.  66,  6  NYS  187J  (holding  that 
an  agreement  which  was  collateral 
to  that  sued  on  and  which  did  not 
purport  to  contain  the  entire  con- 
tract might  be  supplemented  by 
parol  evidence  that  ft  was  a  condi- 
tion of  the  contract  that  the  pur- 
chasers need  not  complete  the  pur- 
chase unless  they  were  satisfied  with 
the  title);  Bab  v.  Hlrschbeln,  12 
NYS  730  (holding  that  a  contract 
by  which  a  prospective  purchaser 
agreed  to  pay  a  commission  arising 
by  reason  of  a  sale  of  certain  prop- 
erty might  be  supplemented  by  parol 
evidence  that  he  agreed  to  pay  the 
commission  only  If  the  title  was 
good). 

Tex. — ^Yarborough  v.  Creager,  (Civ. 
A.)  77  SW  646  (holding  that  a  broker 
suing  for  comjnlBsions  may  testify 
that  ne  advevtised  the  land  in  a  cer- 
tain newspaper,  no  effort  being  made 
to  prove  In  this  manner  the  terms  or 
the  contents  of  the  advertisement). 

Va. — Cardozo  v.  Middle  Atlantic 
Tmmlgratlon  Co.,  116  Va.  342,  82 
SE  80  (holding  that  evidence  that, 
some  time  after  defendant  had  listed 
the  property  with  plaintiff  for  sale, 
a  third  party  authorised  plalntlfTs 
vice  president  to  sell  toT  a  certain 
price  and  to  have  all  over  that  price 
as  commissions  was  erroneously  ad- 
mitted aa  hearsay). 

Eng. — Whitfield  v.  Brand,  16  M.  & 
W.  282.  163  Reprint  1195  (holding 
that  the  fact  that  a  party  has  agreed 
to  sell  goods  on  commission  may  be 
proved  by  oral  evidence,  although 
the  terms  as  to  Its  payment  have 
been  reduced  to  writing). 

Can. — Dunsmuir  v.  Loewenberg,  30 
Can.  S.  C.  334  (holdlns  that  parol 
evidence  was  aamiaslble   to  show 


that  written  Instructions  to  the  bro- 
ker did  not  constitute  the  whole  of 
the  terms  of  the  contract,  and  that 
there  was  a  collateral  oral  agree- 
ment In  respect  to  expenses). 

N.  S.— UcCallum  v.  WlUlams,  44 
M.  8.  608. 

Varoi  eriOsnos  getiexallT  see  Evi- 
dence [17  Cyc  6673. 

[a]  Oompetenoy  of  oral  erUsae*. 
— (1)  Sales  and  purchases  of  stock 
tor  private  speculation  on  the  ac- 
count of  a  principal  are  "commer- 
cial matters''  within  Que.  Cfv.  Code 
art  1233  which  declares  that  proof 
may  be  made  by  testimony  of  all 
facts  concerning  commercial  mat- 
ters, and  that  in  all  other  matters 

Eroof  must  be  made  by  writing  or 
y  the  oath  of  the  adverse  party. 
Forget  V.  Baxter,  [1900]  A.  C.  467. 
[rev  7  Que.  Q.  B.  630  (aff  13  Que. 
Super.  104)].  (2)  In  an  action  by  a 
broker  for  commissions  alleged  to 
be  due  under  a  contract,  evidence  to 
show  that  there  was  an  agreement 
that    no   commissions   were    to  be 

ftaid  In  the  transactions  until  the 
ease  of  the  premises  In  question 
was  executed  according  to  the  terms 
of  a  writing  signed  by  defendants 
is  not  objectionable  as  contradicting 
or  varying  the  terms  of  the  agree- 
ment, where  there  was  nothing  In 
the  agreement  referring  in  any  way 
to  commissions.  Benedict  v.  Plncua, 
109  App.  Div.  20,  95  NYS  1042. 

f  b]  Oommenoement  of  proof  ta 
wntur* — The  admission  of  defend- 
ant in  his  deposition  that  he  em- 
ployed plalntilfs  as  his  stockbrokers, 
and  that  they  bought  and  sold  for 
him,  is  a  sufflcient  commencement 
of  proof  in  writing,  under  Que.  Civ. 
Code  art  1233  which  provides  that 
proof  may  be  made  by  testimony  In 
all  cases  in  which  there  Is  a  com- 
mencement of  proof  in  writing,  and 
that  in  all  other  matters  it  muat  be 
made  by  writing  or  by  the  oath  of 
the  adverse  party.  Forget  v.  Bax- 
ter, [1900]  A.  C.  467.  [rev  7  Que.  Q. 
B.  630  (aff  12  Que.  Super.  104)]. 

18.  III.— Boyd  V.  Jennings,  46  111. 
A.  290.  But  see  Haynes  v.  Oliver,  1S4 
III.  A.  639  (holding  the  broker's  books 
Inadmissible  to  prove  the  existence 
of  contracts  for  the  sale  of  lots). 

Ner.— Cahfll  t.  HirstAman,  6  Her. 
67. 

N.  T.~Rathborne  v.  HatcSl.  90  App. 
Dlv.  161,  86  NYS  768  [aff  Wl  N.  f. 
620  mem,  73  NE  1131  mem]. 

Pa — Esser  v.  LInderman,  71  P». 
76. 

Que. — Forget  v.  Baxter.  13  Que. 
Super.  104. 

16.  Ala. — Hannon  v.  Espalla,  111 
Ala.  313,  42  S  448  (holding  that.  In 
an  action  for  a  broker's  commission 
for  negotiating  a  purchase  which  de- 
fendant refused  to  consummate,  a 
deed  and  receipt  purporting  to  have 
been  signed  and  acknowledged  by  the 
owner,  and  proof  of  a  tender,  wen 
admissible,  without  further  proof, 
as  tending  to  show  that  defendant 
could  have  obtained  the  property  »t 
his  offer  had  he  desired  so  to  do, 
where  no  objection  was  raised  as  to 
their  form  or  genuineness). 

ArlB. — Mayhew  v.  Brlslln.  13  Art& 
142,  108  P  263  (holding  that  where 
the  complaint  alleged  the  perfonnsnce 
of  a  contnuit  ^  plaintiff,  and  that 
a  "deal"  was  effected  in  the  manner 
and  In  the  form  set  forth  in  certain 
contracts,  copies  of  which  were  at- 
tached as  exhibits  thereto,  the  con- 
tracts were  material  'oTidence  to 
show  an  essential  element  of  piafn- 
tlfTs  case,  namely,  that  a  "dear  was 
effected):  Ciamowskl  v.  Holland,  6 
Arts.  11».  73  P  890  (contract  of  em- 
ployment admissible). 

Cal.— Justy  V.  Brro.  16  Cal.  A  Sl». 
117  P  676  (holding  that  a  written 


For  later  oaiM.  Oarelopmwts  and  ehanf  M  In  the  law  see  cumulative  Annotations,  same  title. 
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ten,"  and  other  'doeaments"  an  admitted  in  evi-  f  dmee  in  aetions  by  broken  for  e<HnpenBation,  8ub-, 


agreement,  executed  by  plaintiff  with 
another  after  plaintiff  had  been  au- 
thorized to  Bell,  authorising  such 
other  to  Bell  aa  subagent  for  plaln- 
ttff,  wajB  admiflsible,  defendant 
claiming  that  such  other  waa  not 
acting  Tor  plaintiff  In  makinE  the 
sale). 

IlL— Haynea  t.  Oliver,  164  111.  A. 
619  (holding  contracts  of  aale  not 
authorized  hy  contracts  of  amploy- 
ment  properly  excluded). 

Iowa.— Schaefer  v.  whitman,  146 
Iowa  64,  124  NW  763  {holding  that 
the  Introduction  of  orders  taken  by 
plaJntlff,  signed  by  the  purchasers. 
l8  not  objectionable  on  the  ground 
that  the  orders  are  within  the  stat- 
ute of  frauds,  as  the  orders  are 
only  colla.Ceral]y  Involved,  and  the 
sutute  does  not  apply);  Snyder  v. 
Pidler,  125  Iowa  87«,  101  NW  130 
(holding  that.  In  an  action  by  fi 
real  estate  agent  for  com  mission  a 
for  procuring  the  exchange  of  de- 
fendant's property,  a  written  agree- 
ment of  exchange,  signed  with  the 
names  of  defendant  and  the  pur- 
chaser whom  plain  till  claimed  to 
have  procured,  was  properly  admit- 
ted, there  being  some  circumstances 
besides  the  similarity  of  names  to 
show  that  the, signatures  were  those 
of  defendant  and  tne  purchaser). 

Ulnn. — Rothschild  v.  Burrltt,  47 
Minn.  28,  4S  NW  393  (holding  that 
a  written  agreement  entered  Into 
by  plaintiffs'  customer  for  the  pur- 
chase of  property,  reciting  a  pay- 
ment of  part  of  the  consideration  to 
plaintiffs.  Is  admissible  as  tending 
to  prove  the'  rendition  of  services  in 
the  sale  of  the  property  by  plain- 
tiffs). 

Mo.— Gelatt  v.  Ridge,  117  Uo.  553, 
23  SW  882.  38  AmSR  <88  (holding 
that  a  deed  executed  by  the  princi- 
pal to  the  purchaser  after  the  com- 
mencement of  the  suit  IB  admissible 
to  show  the  principal's  ratification 
of  the  broker's  contract  of  sale). 

N.  T. — Dickinson  v.  Tysen,  209  N. 
r.  395,  103  NE  703. 

S.  D.— Tilden  v.  Smith.  24  S.  D. 
B7S,  124  NW  841. 

Tex. — Dockery  v.  Maple,  (Civ.  A.) 
125  SW  S81  (holding  a  contract  tend- 
ing to  show  an  agreement  between 
the  owner  and  tfie  purchaser  ad- 
missible). 

[a]  TlM  linAnfB  eontraot  may  he 
admitted  In  proof  of  the  particulars 
of  the  general  right  set  up  by  him 
under  the  common  counts.  Risley  v. 
Beaumont,  71  N.  J.  L.  372,  69  A  146. 

[bl  OoBtraot  of  sale  MMoated  bj 
■Mt  wttlwat  avUunMr^In  an  ac- 
tion by  real  estate  brokers  for  com- 
missions, the  written  contract  of  sale 
executed  by  plaintiffs  as  defendant's 
agents  is  admissible  to  show  that  a 
Bale  was  made,  although  the  agents 
had  no  written  authority  to  make 
it  Ifonroe  y.  Snow,  131  III.  124,  23 
KE  401  (SO  holding,  although  it  was 
afterward  repudiated  by  dezendant): 
Groese  t.  Cooley,  4S  Minn.  188.  46 
NW  16. 

[c]  OoBtnwk  or  deed  as  avUeiUM 
of  salei— A  deed  of  conveyance  from 
the  principal  to  the  customer,  or  an 
agreement  for  exchsAga  executed  by 
tne  customer.  Is  competent  to  prove 
the  fact  of  sale  or  exchange.  Cut- 
ten  V.  Pearsall,  146  Cal.  690,  81  P 
25  (holding  a  written  contract  of 
sale  admissible  to  show  a  consum- 
mation of  the  sale) ;  Cannon  v. 
Castleman.  24  Ind.  A.  188.  66  NB  111; 
Hewitt  V.  Brown,  21  Minn.  163; 
Follnsbee  v.  Sawyer,  157  N.  T.  196. 
51  NE  994  irev  8  Misc.  370,  28  NTS 
S9S1  (semble);  Levy  v.  Coogan,  16 
Daly  137,  9  NTS  534. 

[d]  Where  the  assignee  of  ear- 
tan  real  estate  brokers  sues  In 
•SBompslt  to  recover  compensation 
for  the  brokers'  services  rendered 
under  a  written  contract  with  de- 
fendant, which  defendant  had  can- 
celed before  the  termination  of  the 
contract  term,  the  contract  Is  ad- 
missible iii  evidence.  Breen  v.  Roy, 
8  Cal.  A.  476.  97  P  170. 

[e]  VMjiiMal  oiHeuer— Where, 


In  an  action  for  a  broker's  commis- 
sion for  procuring  a  purchaser  of 
real  estate,  the  Issue  Is  whether 
plaintiff  waa  employed  to  procure  a 
purchaser,  the  admission  In  evidence 
of  the  contract  of  sale,  drawn  In  the 
absence  of  plaintiff,  stating  that  the 
seller  and  the  purchaser  agree  that 
no  broker  has  brought  about  the 
sale  and  that  no  commission  Is  to 
be  paid  to  the  broker.  Is  prejudicial 
to  plaintiff.  Koch  v.  Blorkegren, 
119  NTS  198. 

17.  Ark. — Moore  v.  Moss,  117  Ark. 
693,  176  SW  1195  (holding  that. 
In  an  action  by  a  broker  for  com- 
missions for  procuring  a  purchaser 
pursuant  to  a  contract  made  with 
the  owners,  letters  relating  to  a 
prior  contract  of  employment  to  pro- 
cure a  purchaser  on  different  terms, 
made  with  a  different  party,  are  In- 
admissible to  show  what  tne  broker 
had  done  under  the  prior  contract); 
Sttewel  V.  Lally,  89  Ark.  196, 
116  SW  1134  (holding  that 
where  the  issue  was  whether  the 
contract  of  employment  was  in  force 
when  the  purchaser  was  procured, 
because  the  owner  had  waived  the 
time  for  performance,  letters  be- 
tween the  broker  and  the  purchaser 
and  others  with  whom  he  waa  ne- 
gotiating, written  after  the  time  for 
performance,  were  competent,  as  far 
as  they  went,  to  show  the  negotia- 
tions made  before  the  sale,  anB  the 
Information  to  the  owner  that  the 
broker  was  making  efforts  to  ne- 
gotiate a  sale). 

Cal.— Staflora  v.  Ratney,  27  Cal. 
A.  2X4.  148  P  611  (letters  exchanged 
between  the  owner  and  the  purchaser 
held  admissible  to  show  that  the 
owner  himself  procured  the  pur- 
chaser). 

Colo. — Howe  V.  Werner,  7  Colo.  A. 
530,  44  P  611  (where  letters  from  the 
prlnclnal  to  a  third  panon  were  ex- 
cluded). 

Conn. — ^Hoadley  v.  Danbury  Sav. 
Bank,  71  Conn.  599,  42  A  667,  44 
LRA  321  (holding  that,  where  after 
a  sale  the  agent  wrote  the  vendor 
that  he  was  the  "procuring  cause," 
the  letter  was  competent  to  show 
what  he  claimed,  although  not  to 
prove  the  statement). 

Oa. — Swift  v.  Uoore,  16  Oat.  A.  264, 
82  BE  914. 

Iowa. — Lewis  v.  Susmllch,  180  Iowa 
203,  106  NW  624;  Walllck  v.  Lynch, 
106  NW  617. 

Mich.— McOovern  v.  Bennett.  162 
Mich.  538,  116  NW  896  (holding  that, 
where  defendant's  letter  recognized 
that  plaintiff  was  endeavoring  to  sell 
lands,  for  the  Bale  of  which  defend- 
ant offered  him  a  specified  commis- 
sion, and  expressed  regret  that  plain- 
tiff had  not  been  more  fortunate  in 
making  a  sale,  in  an  action  for  the 
commission  defendant  may  not  com- 
plain of  the  admission  in  evidence 
of  a  letter  and  a  postcrlpt  written 
by  plaintiff  before  defendant's  letter, 
notifying  defendant  that  plaintiff  was 
trying  to  sell  the  lands  to  one  to 
whom  defendant  afterward  sold  part 
of  them):  Weaver  v.  Richards,  160 
Mich.  20,  113  NW  867;  Harvey  v. 
Lindsay,  117  Mich.  267,  76  NW  627 
(where  a  broker's  letter  was  held 
admissible  as  throwing  light  on  an 
oral  contract);  McDonald  v.  Ortman, 
98  Mich.  40.  66  NW  1065  (where 
correspondence  relating  to  other  deals 
was  excluded). 

Mo. — Coffman  v.  Dyas  Realty  Co., 
176  Mo.  A.  692,  169  SW  842;  Sills 
V.  Bnrge,  141  Mo.  A.  148.  124  SW 
606  (holding  that,  where  the  evi- 
dence tended  to  snow  that  a  letter 
written  by  real  estate  agents  to  the 
owners  of  property,  stating  that  the 
brokers  would  like  to  talk  to  the 
owners  about  the  property  as  soon 
as  the  latter  could  call,  as  they  had 
some  possible  investors  In  view,  and 
that  the  owners  received  and  acted 
on  the  letter  by  sending  an  agent 
to  discuss  the  sale  of  the  property, 
the  letter  was  admissible  in  an 
action  for  commissions  for  procur- 


ing the  sale  of  the  property,  being 
the  Initiatory  act  which  resulted  In 
the  brokers"  employment);  Veale  v. 
Green,  105  Mo.  A.  182,  79  SW  731 
(where  correspondence  between  the 
parties  leading  up  to  a  letter  In 
which  defendant  offered  a  commis- 
sion for  making  the  sale  waa  ad- 
mitted). 

Mont. — Courtney  v.  Continental 
Land,  etc.,  Co.,  17  Mont.  894,  48  P 
186  (where  a  letter  written  by  plain- 
tiff to  defendant  after  the  consum- 
mation of  the  contract,  stating  that 
he  was  legally  acting  as  agent  for 
both  defendant  and  the  purchaser, 
was  admitted  as  bearing  on  the  good 
faith  of  plaintiff). 

N.  H.— Jackson  v.  Hljnlns,  TO  N. 
H:  63T.  49  A  674  (holding  that,  in 
an  action  to  recover  on  a  contract 
to  procure  a  purchaser  for  defend- 
ant'^B  farm,  a  letter  by  defendant  to 
plalntlif  offering  to  pay  him  if  he 
secured  a  purchaser  was  prtwerljr 
admitted  In  evidence). 

N.  T. — ^Wlllard  V.  Ferguson,  125 
App.  Dlv.  868,  110  NTS  909  (holding 
that  the  entire  correspondence  should 
be  introduced);  Carroll  v.  PetUt,  67 
Hun  418,  22  NTS  260  (holding  that. 
In  an  action  by  a  broker  for  com- 
missions, based  on  the  ground  that 
defendant  surreptitiously  concluded 
a  sale  procured "  by  the  broker,  a 
letter  written  by  the  latter  to  the  pur- 
chaser's agent  Is  admissible  to  prove 
his  efforts  to  make  a  sale;  and  that 
It  Is  not  Incompetent  because  It  In-  ' 
cidentally  corroborates  his  testimony 
as  to  the  date  of  an  Interview  be- 
tween himself  and  defendant,  at 
which  the  latter  obtained  the  p«r- 
chaser'B  name). 

Tex, — Riggins  v.  Sass.  (CMv.  A.) 
143  SW  689  (letter  written  to  a 
broker  by  the  owner  of  land  held 
admissible  as  bearing  on  his  author- 
ity). 

[a]  Xa  aa  aetion  to  recover  eonu 
nisslewi  earned  undw  aa  oral  agree- 
ment with  defendant,  plaintiff  can- 
not Introduce  in  evidence '  letters 
written  to  and  by  him  prior  to  the 
verbal  agreement,  and  when  be  bad 
an  option  for  the  purchase  of  the 
land  from  defendant.  Black  V.  Rlnfl, 
226  Pa.  877,  76  A  6»S. 

[b]  avUonee  of  Boazoeolpl^-Te»- 
tlmony  of  one  of  two  brokers  In 
partnership  in  business  that  the  flrvn 
never  received  a  letter  revoking  their 
authority  is  competent  to  show  that 
neither  he  nor  his  partner  received 
it.  Sayre  v.  Wilson.  86  Ala.  161,  6 
S  167.  - 

18.  Del.— Tebo  v.  Mitchell,  21  Del. 
356,  63  A  827  (receipt  for  money 
paid  on  account  by  the  purchaser, 
given  by  the  broker  aa  defendant's 
agent,  held  admissible). 

Kan. — St.  Louis,  etc.,  R.  Co;  V. 
Maddox,  18  Kan.  646  (holding,  in  an 
action  by  a  broker  against  a  railroad 
company  to  recover  his  commission 
for  procuring  shipments  of  cattle 
to  be  made  over  defendant's  road, 
that  press  copies  of  quarterly  re- 
ports of  shipments  over  the  toaA 
made  by  an  agent  of  the  company 
to  its  general  freight  agent  from 
dray  tickets  which  were  kept  on  file 
are   inadmissible   because  hearsay). 

Mich. — Decker  v.  Widdicomb,  137 
Mich.  331.  100  NW  573  (holding  that 
a  newspaper  advertisement  published 
by  plaintiffs  is  admissible  as  show- 
ing what  they  did  in  performance 
of  their  duty  under  a  contract  to  sell 

Sroperty) ;  McKinnon  v.  Gates,  102 
tlch.  618.  61  NW  74  (holding  that, 
in  an  action  for  a  commission  for 
the  sale  of  logs,  papers  relating  to 
the  situation,  amount,  character,  and 
guallty  of  the  logs,  submitted  to  de- 
fendant during  the  negotiations,  are 
admissible  as  part  of  the  res  gestce). 

Minn. — Da  vies  v.  Thomas,  87 
Minn.  801.  91  NW  1100  (where  a 
stipulation  made  In  a  prior  suit  wa« 
held  to  be  admissible). 

Mo. — Ross  V.  Major,  178  Mo.  A. 
481,  168  SW  880  (aUertlampuyf^^ 
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[§§  119-120 


jeefc  to  the  rules  applicable  to  docomentaiy  eridmce 
in  civil  actions  generally." 
[\  120]   (4)  QmrmuMmB  and  DedaratUms. 


The  general  rales  of  evidence  relating  to  the  admiB> 
sibility  of  conversations  uid  declarations  apply  m 
actions  by  brokers  for  oompenBation.'"  "Fhm,  setf- 


Bunyard  v.  Farman,  17C  Mo.  A.  89, 
161  SW  640. 

Hont. — Shober  T.  Blackford,  46 
Uont.  194,  127  P  829  (holding  that 
copies  of  a  certificate  of  incorpora- 
tion by  the  purchaser,  toeether  with 
the  record  of  proceedings  of  the 
first  meetings  of  stockholders  and 
directors,  which  would  have  tended 
to  show  that  such  corporation  was 
organized  by  a  person  Interested  In 
the  property  by  the  broker  for  the 
purpose  of  making  such  purchase, 
were  Improperly  excluded). 

Tex.— Webb  v.  Harding.  <Clv.  A.) 
169  SW  .1029  (telegram);  Clark  v. 
Wilson,  41  Tex.  Civ.  A.  460,  91  SW 
627. 

[a]  Mamoraiiaa  (1)  made  by  the 

Eartles  are  admissible  in  evidence, 
.ovlng  V.  Kane,  180  III.  A.  614: 
FoUnsbee  v.  Sawyer,  8  Misc.  370,  28 
NYS  698  [rev  on  other  grounds  157 
N.  Y.  196.  Bl  NE  994];  Bender  v. 
Peyton,  4  Tex.  Civ.  A.  57.  23  SW 
222.  (2)  But  a  memorandum  con- 
sisting of  the  description  and  the 
price  of  a  parcel  of  land,  made  on 
a  letterhead  of  the  owner  by  a  broker 
alleged  to  have  been  authorized  to 
aeli  the  same,  is  not  admissible  in 
favor  of  the  broker  in  an  action  by 
him  to  recover  commission,  and  not 
used,  or  not  necessary  to  be  used, 
to  refresh  his  memory.  Du  Perow  v. 
Oroomes,  42  App.  (D.  C.)  287. 

[b]  TTasfniped  'bonglkt  notea. — 
Before  28  &  Soviet,  o  111.  a  note 
sent  by  a  broker  to  his  principal, 
oontalning  an  account  of  a  purchase 
of  shares  In  a  joint  stock  company 
and  the  price  paid  for  the  same,  did 
not  require  a  stamp  to  make  It 
atfmisalbld  In  evidence.  Tomkins  v. 
Savory.  »  R  &  C.  704,  17  BCL  815, 
109  Reprint  262. 

[c]  ]Ue««ptB^(l)  Where  the 
Issue  Lb  whether  platntlfC  was  author- 
ised to  sell  and  whether  the  pur- 
chaaer  doaed  the  deal  through  plain- 
tiff, a  copy  of  an  earnest  money 
receipt  given  by  defendant's  agent 
to  the  purchaser  is  admissible  on 
the  question  of  plaintiff's  authority, 
although  not  sfgned  by  the  pur- 
chaser. Carl  T.'wolcott,  (Tex.  Civ. 
A)  156  BW  884.  (2)  But  In  an 
action  by  real  estate  brokers  for  a 
commission  for  negotiating  an  ex- 
change of  defendant's  proi>erty, 
which  defendant  refused  to  carry 
out,  a  receipt  given  by  one  of  the 
plaintiffs  to  defendant  for  a  commis- 
sion paid  him  by  defendant  for 
effecting  a  subsequent  exchange  of 
the  same  property  with  another  pur- 
chaser la  Inadmissible,  because  for- 
eign to  the  i-4sue3.  Goodman  v. 
Llnetzky.  107  NYS  60. 

[d]  Oomplalnt  In  ol3ier  netiona; 
release. — In  an  action  for  commis- 
sions In  procuring  a  tenant  for 
premises,  wherein  defendant  claimed 
that  plaintiff  agreed  to  forego  the 
payment  of  his  commissions  until 
payment  of  the  rent  by  the  tenant, 
the  complaint  In  an  actldn  by  de- 
fendant against  the  tenant  for  spe- 
eJflc  performance  of  the  contract 
procured  by  plaintiff,  and  the  release 
subsequently  executed  to  the  tenant, 
are  admissible,  not  only  as  an  ad- 
mission of  the  contract,  but  also  to 
show  that,  if  there  was  an  agree- 
ment by  plaintlfT  to  postpone  pay- 
ment of  commissions,  defendant  had 
voluntarily  put  It  out  of  his  power 
to  collect  such  rent.  Benedict  v. 
Pincus.  184  App.  Div.  BBS,  119  NTS 
266. 

19.  See  generally  BMdence  [17 
Cyc  2961. 

SO.  Ala. — ^Alexander  v.  Smith,  180 
Ala.  541,  61  S  68  (holding  that  evi- 
dence that  defendant  stated  to  an- 
other that,  regardless  of  the  suit,  he 
Intended  to  give  plaintiff  something 
is  not  an  offer  of  compromise,  and 
may  be  received  as  an  admission). 


Colo, — Leonard  v.  Roberts,  20  Colo, 
88,  86  P  880  (where  conversations 
between  the  broker  and  prospective 
purchasers  were  admitted  to  show 
that  he  was  the  moving  cause  of  the 
sale). 

11!.— McCann  v.  Mayer,  282  111.  B07, 
83  NE  1042  .  [aff  186  III.  A.  BOll 
(holding  that,  in  an  action  by  a  real 
estate  broker  for  commissions,  what 
the  purchaser  said  to  another  person 
about  the  rates  of  fare  out  west 
where  the  land  was,  and  about  going 
out  there,  was  properly  stricken  as 
immaterial);  Ooldsteln  v.  Freuden- 
berg.  191  111.  A.  63;  Rounds  v.  Vic- 
toria Hotel  Co.,  184  111.  A  500; 
Shannon  v.  Potts,  117  III,  A  80 
(holding  evidence  of  conversations 
between  a  third  person  and  the  pur- 
chaser's father  Incompetent). 

Iowa. — Tuffree  v.  Blnford,  130  Iowa 
532;  107  NW  425;  Lewis  v.  Sus- 
milch,  130  Iowa  208.  106  NW  624 
(holding  the  purchaser's  statements 
as  to  commission  excluded). 

Ky. — Stoner  v.  Nail.  160  Ky.  611. 
160  SW  648,  149  Ky.  124.  148  SW  8 
(holding  a  declaration  by  plaintiff 
prior  to  his  employment  inadmis- 
sible). 

Me— Veazie  v.  Parker,  72  Me.  443 
(holding  that  conversations  between 
buyer  and  seller  before  and  after 
the  making  of  the  contract  are  not 
admissible  to  affect  the  broker's 
right  to  compensation). 

Mass. — Kunlnsky  v.  Lynch,  201 
Mass.  28,  87  NE  70  (statement  of  de- 
fendant to  plaintiff). 

Mich. — Obenauer  v.  Solomon,  161 
Mich.  B70,  IIB  NW  696  (hearsay): 
Huff  V.  Cole,  127  Mich.  351,  86  NW 
835  (holding  that  conversations  be- 
tween plaintiff  and  the  person  with 
whom  defendant  afterward  ex- 
changed lands  in  reference  to  euch 
exchange  were  admissible,  where  the 
statements  therein  were  thereafter 
communicated  to  defendant) ;  Mc- 
Donald V.  Orttnan,  98  Mich.  40,  66 
NW  1055  (where  a  conversation  be- 
tween the  broker  and  the  purchaser 
after  the  sale  was  held  to  be  inad- 
missible). 

Minn.— Ooldman  Welsman,  12S 
Minn.  870,  148  NW  988  (holding  that 

[tlalntifTs  testimony  that  defendants, 
n  repudiating  the  contract,  stated 
that  the  land  bad  been  sold  was  not 
substantive  evidence  of  that  fact): 
McDonald  V.  Smith,  99  Minn.  42,  108 
NW  291  (holding  conversations  be- 
tween plaintiff  and  the  proposed  pur- 
chaser admissible.  If  the  result  was 
communicated  to  the  principal): 
White  V.  Collins,  90  Minn.  166.  96 
NW  765  (where  a  conversation  in 
April  was  held  to  be  admissible,  al- 
though the  contract  under  which  the 
commission  was  alleged  to  have  been 
earned  was  not  entered  into  until 
the  September  following,  to  show 
the  relation  of  the  parties  with  ref- 
erence to  the  land);  Rutherford  v. 
Selover,  87  Minn.  496.  92  NW  418 
(holding  that  conversations  between 
plaintiff  and  the  proposed  purchaser, 
in  the  absence  oi  defendant,  are  in- 
competent). 

Mo. — Smith  v.  Lyons  Salt  C!o..  (A.) 
177  SW  1057;  Smith  v.  Crane,  169 
Mo.  A  696,  164  SW  867. 

N.  T.— Lockhart  v.  Hamlin,  190 
N.  T.  132.  82  NE  1094;  Rees  v.  Gair, 
144  App.  Div.  294.  129  NTS  213; 
Payne  v.  Williams.  83  App.  Div.  388, 
82  NYS  284  [aff  178  N.  T.  689  mem, 
70  NE  1104  memi;  Woolley  v.  Low- 
ensteln,  83  Hun  15S,  31  NYS  670 
(holding  that.  In  an  action  by  a 
broker  for  commissions  for  procur- 
ing a  purchaser  able  and  willing  to 
perform,  a  statement  made  by  the 
proposed  purchaser  at  the  time  of 
accepting  the  offer  Is  admissible,  and 
that  the  broker  Is  not  concluded' by 
such  purchaser's  testlmcmy  on  the 
trial);  Bhlpman  v.  Freeh,  15  Daly 


161,  S  NTS  932  [rev  1  NTS  6T] 
(holding  that,  where  another  broker 
claiming  the  same  commissions  la 
substituted  for  the  original  defend- 
ant, the  commissions  having  been 
paid  into  court  by  him,  the  dec- 
larations of  the  principal  after  the 
sale  that  plaintiff  was  entitled  to 
the  commissions  and  that  he  would 
pay  him  but  for  the  claim  of  the  other 
broker  are  not  admissible);  Bnim- 
fleld  v.  Potter,  etc.,  Mfg.  Co..  4 
Misc.  1B4,  23  NYS  1025  trev  1  Misc. 
92,  20  NTS  616]  (holding  that,  in 
an  action  for  a  commission  for  effect- 
ing  a  lease,  conversations  between 
third    persons    were    competent  to 

ETove  that  another  effected  the 
Base);  O'Shea  v.  Brill,  108  NTS 
11^0  (holding  that  conversations  Iie- 
tween  the  purchaser  or  the  vendor 
and  another  broker  after  a  sale  Is 
completed  are  neither  competent  nor 
material):  Behrmann  v.  Marcus.  in7 
NYS  12;  Sbipman  v,  French.  1  NYS 
67  trev  on  other  grounds  15  Daly 
151,  3  NTS  9S21  (holding  that,  where 
a  commission  for  effecting  a  sale  of 
property  is  claimed  by  different 
brokers,  a  statement  -made  by  the 
principal  to  one  broker,  in  the  ab- 
sence of  the  other,  that  he  had  not 
authorized  the  latter  to  sell  with  a 
builder's  loan  is  inadmissible). 

S.  D. — Webb  v.  Burroughs,  25  S. 
D  629,  127  NW  628:  Ewing  v.  Lunn, 
22  S.  D.  96.  116  NW  527  (holding 
that  a  conversation  between  de- 
fendant and  the  broker  several 
months  after  the  contract  had  been 
entered  Into  between  them,  tn  which 
defendant  stated  that  If  he  had  had 
his  own  way  he  would  have  sold  hfa 
land  while  he  had  a  chance  to,  was 
irrelevant   and  Immaterial). 

Tex. — Luhn  v.  Fordtran,  B>  T^ 
Civ.  A  148,  lis  SW  667  (holding 
that  evidence  as  to  what  the  pui^ 
chaser  said  to  ttie  broker  during  ne- 
gotiations, tending  to  show  tba 
efforts  made  by  him  to  sell  and  that 
there  was  a  likelihood  of  success,  was 
admissible);  Fordtran  v.  Stowers, 
62  Tex.  div.  A  226,  118  SW  6S1 
(holding  that  a  conversation  be- 
tween plaintiff  and  the  proepeetlve 

Jurchaaer  regarding  the  sale,  de- 
endant  not  being  present.  Is  admis- 
sible only  to  show  what  efforts,  if 
any,  plaintiff  made  to  sell  the  land): 
Ross  V.  Moakowlta.  (Civ.  A.)_96  SW 
86  Eaff  100  Tex.  414,  100  SW  7681: 
Clark  T.  Wilson,  (Civ.  A.)  »l  SW 
627. 

Va.— Cardoso  v.  Middle  AUantle 
Immigration  Co^  116  Va.  342,  82  SE 
80.* 

Wis. — ^Richardson  v.  Babcock,  119 
Wis.  141,  96  NW  664  (where  a  con- 
versation between  plaintiff  and  de- 
fendant after  the  sale  was  held  to  be 
admissible). . 

See  generally  Evidence  [16  Cyc 
938], 

[a]  WhUe  futeraUr  it  Is  the  bet- 
ter praotioe  to  require  Vim  existssM 
of  the  agenoj  to  be  proved  before 
admitting  the  declarations  of  an 
agent  as  such,  yet.  where  negotU- 
tlons  with  one  claiming  to  be  the 
agent  of  an  absent  person,  in  regard 
to  a  sale  to  his  alleged  prlncipaL 
were  admitted,  and  afterward  evi- 
dence was  introduced  to  show  tti&t 
shortly  after  such  negotiations  the 
alleged  principal  went  to  examioe 
the  property  In  company  with  the 
person  claiming  to  be  his  agent,  and 
where,  while  denying  as  a  witness 
the  existence  of  an  agency  or  the 
right  of  the  alleged  agent  to  bind 
him,  he  admitted  that  he  had  tele- 
graphed to  the  person  claiming  to 
be  his  agent  to  examine  the  property 
and  to  give  him  an  opinion  of  its 
value,  a  reversal  will  not  result  from 
a  refusal  to  rule  out  evidence  tn 
regard  to  the  negotiations  with  the 
person  claiming  to  act  as  agent.  It 


For  Sater  oas— ,  Oareltvmeata  and  oaunffes  in  the  law  see  eannilatlTe  Annotatloni^  Same  tttta. 
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serving  deelarationft  are  not  admissible  in  favor 
of  tbe  party  making  them,  whether  the  broker"  or 
his  principal."  Where  plaintiff  has  made  a  prima 
i&tie  case  as  to  his  employment,  he  may  testify  as 
to  eonversations  with  other  agents,  although  de- 
fendant was  not  present,  in  orAex  to  show  hu  part 
in  the  n^otiations.^ 

[(  121]  (6)  Evidence  as  to  Farticnlar  Facto— 
(a)  Employment  and  Authority.  In  an  action  by  a 
broker  for  compensation,  any  competent  evidence 
is  admissible  in  behalf  of  plaintiff  or  defendant,  as 
tbe  ease  may  be,  which  tends  to  prove  or  to  dis- 


prove plaintiff 's  empl6yment.'*  But  the  broker 
cannot  'establish  his  urenoy  by  proof  of  his  own 
declarations  to  others. 

[4  122]  (b>  Broker  as  Procnring  Oanse  of  Trans- 
action— aa.  In  QeneraL  In  an  action  by  a  broker 
for  compensation,  any  competent  evidence  is  ad- 
missible in  behalf  of  plaintiff  or  defendant,  as  the 
case  may  be,  which  tends  to  prove  or  to  disprove 
that  plaintiff  was  the  procuring  cause  of  the  trans- 
action into  whieh  defendant  and  the  customer 
entered." 

[$  123]  bb.  Sale  by  Third  Person.  In  an  action 


not  being  Bouffht  to  bind  the  buyer 
b7  the  acts  of  the  allesed  agent,  but 
to  show  that  through  him  the  buyer 
was  brought  Into  connection  with 
plaintiff  and  with  the  property,  and 
tbat  plaintiff  waa  instrumental  in 
bringing  about  tbe  sale  to  the  aX- 
leged  principal.  Indiana  Fruit  Co. 
T.  Sandlin.  125  Oa.  222.  64  SB  65. 

[bi  DaoUcatloBjB  by  thM  person. 
— (1)  The  fact  that  an  attorney  In 
defendant's  presence  advised  plain- 
tiff to  sue  defendant,  stating  that 
he  could  recover.  Is  Inadmissible  on 
behalf  of  plaintiff.  Liaird  v.  Ahl,  140 
App.  Div.  659.  125  NTS  62T.  (2)  But 
tbe  declarations  of  customers  are 
admissible  on  the  question  of  readl> 
ness  and  willingness  to  complete  the 
purchase.  McNamara  v.  Oregorr, 
211  N.  T.  21,  105  N&  7S. 

{c]  ViMm  tfafmaaat  aUf  1  aa 
abMdABuaat  of  the  oontr&ct.  state- 
ments  of  plaintiff  that  he  continued 
his  efforts  to  dispose  of  the  property 
Were  competent  on  the  Question 
whether  he  had  abandoned  the  con- 
tract. Clements  v.  Stapieton.  136 
Iowa  117.  118  NW  546. 

[d]  BMlacatloBa  of  pHnolpal's 
■nana  as  to  the  broker's  commis- 
sion, made  at  the  time  they  were  ne- 
gotiating and  closing  the  deal  with 
a  purchaser  found  by  the  broker, 
are  admissible  as  part  of  tbe  res 
nttse.  Frits  t.  Chicago  Grain,  etc., 
Co.,  136  Iowa  689,  114  NW  193. 

{e]  A  oonversation  by  tbe  broker 
with  the  'lender's  attorney,  during 
the  course  of  his  employment  for 
procuring  a  loan,  wherein  the  latter 
offered  to  make  the  loan.  Is  admis- 
sible. Steele  v.  Lippman,  116  NTS 
1099. 

n.  Hannon  v.  E^spalla,  148  Ala. 
lis,  48  S  443  (holding  that  the  state- 
ment in  a  letter  by  a  real  estate 
broker  to  another  that  the  principal 
would  pay  the  broker  a  commission 
for  negotiating  a  purchase  is  inad- 
missible as  being  a  self-serving 
declaration);  Hovey  v.  Matteson,  188 
III.  A.  486;  Walleston  v.  Fahnestock, 
IlB  XY8  748  (holding  that,  where 
there  waa  no  correspondence  between 
plaintiff  and  defendant  and  no  guee- 
tioo  of  notice  or  demand.  It  Is  error 
to  admit  at  the  instance  of  plaintiff 
letters  written  by  him  to  defendant, 
after  the  services  were  rendered,  to 
mow  a  demand  for  payment  of  his 
onnmlsBlona,  and  containing  evidence 
ss  to  agreement  for  services,  which 
la  denied  by  defendant,  as  they  are 
iQ  the  nature  of  self-serving  declara- 
tions); Leuschner  v.  Patrick,  (Tex. 
Ov,  A.)  103  SW  664  (holding  that 
declarations  and  statements  by  plain- 
tiff as  to  the  sale  and  what  he  would 
be  entitled  to  were  self-serving  and 
Inadmissible). 

aa.  Dike  V.  Halght.  108  NTS  1066 
(holding  that.  In  an  action  for  com- 
missions on  a  contract  under  which 
the  broker  had  earned  his  commis- 
sions when  the  contract  of  sale  was 
signed,  defendant's  self-serving  dec- 
laration that  the  payment  of  com- 
mlBslone  was  to  await  the  delivery 
of  the  deed  la  of  no  effect);  White 
r.  Holman.  (Tex.  Clv.  A.)  180  SW 
386  (holding  that  a  letter  written 
by  an  owner  revoking  a  broker's  au- 
thority to  make  a  sale  to  one  whom 
the  broker  had  Interested  In  the 
lands  1b  a  self-serving  document  and 
Is  Inadmlaalble  to  show  that  the 


broker  had  withdrawn  from  that 
transaction).    See  also  cases  supra 

note  20. 

[a]  Where  the  Issue  was  wlietliar 
a  broker's  avthoiitr  to  make  the  sal* 
WW  ooBdittonea  on  the  approval  of 
the  wife  of  the  owner,  testimony  of 
a  witness  that  the  owner  stated  to 
him  that  he  had  agreed  to  sell  his 
place,  but  that  he  wanted  It  dis- 
tinctly understood  that  it  was  sold 
subject  to  his  wife's  signing  the 
deed,  was  Inadmissible  as  self-serv- 
ing and  hearsay.  Baker  v.  De  Vltt, 
48  Tex.  Civ.  A.  607,  110  SW  628. 

93.    Hill  V.  Carson,  177  111.  A.  814. 

M.  Ala.— Wefel  v.  Stlllman,  151 
Ala.  24S,  44  8  203  (correspondence). 

Colo. — Flnnerty  v.  Btratton,  E3  Colo. 
17,  183  P  667  (where  the  exclusion 
of  evidence  to  snow  that  ths  optionee 
named  was  really  the  agent  of  the 
owner  was  held  prejudicial  error); 
Castner  v.  Rlnne,  31  Colo.  266,  72  P 
1062;  Dexter  v.  Collins,  21  Colo.  466, 
42  P  664. 

111.— McC^nn  v.  Mayer,  282  111.  607. 
83  NB  1042  [aff  136  111.  A.  601];  Boyd 
v.  Jennings,  46  111.  A.  290. 

Ind. — Sequatchie  Handle  Works  v. 
Jennings,  86  Ind.  A.  507,  74  NE  678 
(letters  and  correspondence). 

lows. — Latta  V.  Lockman,  139  Iowa 
626,  117  NW  362  (holding  that.  In  an 
action  for  a  commlaston  for  the  sale 
of  defendant's  land,  testimony  of 
plaintiff  that  he  expected  pay  for  the 
alleged  services  was  properly  ex- 
cluded); Borden  v.  Isherwood,  120 
Iowa  677,  84  NW  1128;  McDermott  V. 
Uahoney.  119  Iowa  470,  93  NW  499. 

La. — Houston  v.  Boagnl,  McGl.  164 
(parol  evidence). 

Mass. — Jennings  v.  Rooney,  183 
Mass.  677,  67  NB  665. 

Mich.— Williams  v.  Otto,  181  Mich. 
667,  148  NW  367,  62  LRANS  930; 
Horwitz  v.  Pepper,  128  HICh.  688,  87 
NW  1034;  Hoore  v.  Dalber,  92  Mich. 
408,  52  NW  742;  Waterman  Real  Bst. 
Bxch.  V.  Stephens,  71  Mich.  104,  38 
NW  686. 

Uo.— Rosa  Major,  178  Ho.  A. 
«31,  161  8W  980;  fiMlee  v.  McMurrr. 
113  Me.  A.  253,  88  6W  167;  CAUds 
V.  Crlthfleld.  €«  Mo.  A.  482. 

Mont.~^Uda  T.  Ptomey,  17  Mont. 
602,  48  P  714. 

N.  H.— Jackson  v.  Blggtns.  70  N.  H. 
687,  49  A  674. 

N.  Y. — SlIberkrauB  v.  Winnie,  168 
App.  Div.  60,  142  NTS  887  (holding 
that,  in  an  action  to  recover  a  com- 
mission for  the  exchange  of  defend- 
ant's properties,  evidence  by  the 
broker  that  he  had  received  two  hun- 
dred dollars  from  the  other  party  to 
the  exchange  is  admissible  as  tend- 
ing to  show  that  he  waa  working  in 
expectation  of  a  commission  and  as 
bearing  on  the  actual  contract  be- 
tween nlmself  and  defendant);  Miller 
v.  Irish.  3  Hun  3B2.  67  Barb.  256,  6 
Thomps.  &  C.  707  [aff  63  N.  T.  662 
mem];  Allen  v.  James,  7  Daly  13; 
Hodgkins  v.  Head.  8  NTS  854  [aff 
130  N.  T.  676  mem,  29  NBS  1036 
mem];  Dayton  v.  Ryerson,  13  HowPr 
281. 

S.  D. — Jordan  v.  Anderson,  36  S.  D. 
608.  156  NW  769. 

Tex.' — Ross  V.  Moskowtts,  100  Tex. 
434,  100  SW  768  [aff  (Clv.  A.)  95  SW 
86]  (evidence  held  Incompetent) ; 
McFarland  v.  Lynch,  (Clv.  A.)  169 
SW  308  (fltet  that  ths  broker  had  put 
up  a  sign  ottering  land  for  sale); 


Putnam  Land,  etc.,  Co,  v.  Elser,  (Clv. 
A.)  159  SW  190  (evidence  admissible 
to  show  revocation);  Kelley  v.  Davis, 
(Clv.  A.)  138  SW  1186. 

Wash. — Bertelson  v.  Hoffman.  36 
Wash.  469,  77  P  801;  Going  v.  Cook, 
1  Wash.  224,  23  P  412. 

Wis. — Oreene  v,  Agnew,  160  Wis. 
224.  161  NW  268  (holding  that  a 
broker  suing  on  a  contract  for  com- 
missions on  a  sale  of  real  estate 
without  restrictions  may  not  show 
that  the  owner  subsequently  exe- 
cuted a  deed  without  restrictions  to 
prove  the  Contract  alleged);  Hoffman 
V.  Steele,  152  Wis.  84,  189  NW  733. 

[a]  AdmlBslom  against  latenrt. 
— In  an  action  for  a  broker's  com- 
mtsslons  for  making  a  loan,  testi- 
mony of  admissions  of  plaintiff  is 
admissible  to  show  the  agreement 
under  which  be  was  employed.  Blrn- 
baum  V.  Unger,  136  NTS  1. 

[b]  Xmployiueiit  tar  agent  of  pEla>- 
e^al,— Where  plaintiff  claims  to  nave 
been  employed  as  broker  by  an  agent 
of  defendant,  any  competent  evidence 
Is  admissible  which  tends  to  show 
that  the  agent  had  authority  to  em- 
ploy a  broker  in  behalf  of  defendant. 
BIchberg  v.  Ware.  92  Ga.  508,  17  SB 
770;  Han  v.  Grace,  179  Mass.  400.  60 
NB  932;  Darling  v.  Howe,  14  NTS 
661;  St.  Louis  Southwestern  R.  (3o. 
V.  Irvine,  (Tex.  Civ.  A.)  89  SW  «8 
(holding  that.  In  an  action  for  serv- 
ices rendered  by  plaintiff  In  purchas- 
ing property  for  defendant,  testi- 
mony that  defendant's  agent  solic- 
ited a  witness  to  go  to  plaintiff  and 
to  Induce  plaintiff  to  negotiate  for 
the  purchase  of  the  property,  and 
that  the  witness  accordingly  went 
to  plaintiff  and  represented  to  him 
that  defendant's  agent  was  author- 
ised to  employ  him  on  defendant's 
behalf,  was  admissible  to  show  plain- 
tiff's employment  by  defendant's 
agent). 

[c]  moapaetty  to  make  oontraot 
of  ssuloynwnb— -If,  in  an  action  by 
a  broker  employed  to  effect  a  pur- 
chase which  the  principal  rejeote^ 
the  defense  Is  want  of  mental  capac- 
ity to  enter  into  a  contract  of  em- 

Sioyment,  arldenee  of  th«  valne  of 
lie  property  is  oompetent  only  as 
showing  that  the  price  which  defend- 
ant authorised  the  broker  to  offer 
was  so  high  as  to  be  Inconsistent 
with  good  faith  on  the  part  of  the 
broker  In  acoepttng  the  employment. 
Cavender  v.  waddingham,  S  Mo.  A. 
457. 

BvUenoe  of  ageaor  see  generally 
Agency  SB  688-719. 

35.  ESirenworth  v.  Putnam,  (Tex. 
CIv.  A.)  6K  8W  190.  See  also  supra 
1  120;  and  generally  Agency  IS  692- 
698. 

Se.  Ala. — Davis  v.  Clausen,  2  Ala. 
A.  378,  57  S  79. 

Cal. — Casey  v.  Richards,  10  Cal.  A. 
57,  101  P  36. 

Colo. — Bailey  v.  Carltoii,  48  Colo. 
4,  96  P  542. 

Conn. — Hoadley  v.  Danbury  .Sav. 
Bank,  71  Conn.  699.  42  A  «7.  44 
LRA  321  and  note. 

Ga. — ^Indiana  Fruit  Co.  v.  SandUn, 
126  Ga.  222.  64  SE  U;  Doonan  v. 
Ives.  73  Ga.  296. 

111.— Lovlnr  v.  Kane,  180  111.  A. 
614. 

Jowo. — Wenks  v. 
16,  127 
Ing  that  a' 
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tot  eompensatum  for  effeeting  a  sitle,  defeDdaat 
may  show  fay  my  competent  evidence  Uiat  the  aale 
was  effected,  not  by  plaintiff,  bat  by  another 
broker;"  bat  such  evid«ice  must  be  relevant  and 
material  under  the  issues  raised." 

[t  124]  (c)  AhUity.  Beadiness,  and  WilllngiMM 
of  Oostomer.    If  a  principal  rejects  a  customer 


procured  hy  his  broker,  or  otherwise  fails  or  refosn 
to  oonsnmmate  the  toansaction,  any  evidence  is 
admissible,  in  an  aetim  ttxt  wnnpeiisatim,  in  behalf 
of  plaintiff  or  defendant,  as  the  ease  may  be,  which 
tends  to  prove  or  to  cQsprove  that  the  customer 
was  able,  ready,  and  willmg  to  effect  the  purcfaase 
on  the  terms  proposed  by  the  principal.^  Bat 


mission  for  procuring  a  purchaser, 
may  show  that  the  owner  understood 
and  treated  the  contract  with  a  pur- 
chaser procured  hy  the  broker  as  a 
compliance  with  the  agreement  of 
the  broker  to  furnish  some  one  who 
was  satisfactory  to  the  owner) ;  Ben- 
ton T.  Brown,  14&  Iowa  604,  124  NW 
816  (holding  that.  In  an  action  by  a 
broker  for  compensation  for  obtain- 
ing a  purchaser  for  defendant's  prop- 
erty, it  was  proper  for  the  buyer  to 
testify  that,  when  he  decided  to 
make  the  deal,  he  went  to  plaintiff 
for  the  purpose  of  closing  it);  Ryan 
V.  Page,  134  Iowa  60,  111  NW  406; 
Tuffree  v.  Blnford.  130  Iowa  632,  107 
NW  426;  Lewis  V.  Susmilch,  130  Iowa 
203,  106  NW  624. 

Ky.— Hurst  V.  Mechlin.  119  SW  807 
(holding  that,  where  defendant  denies 
that  plaintiff  procured  the  purchaser, 
correspondence  between  plaintiff  and 
her  agent  and  the  purchaser  going 
to  show  plaintiff's  agency  is  admis- 
sible, although  none  of  the  corre- 
spondence was  directed  to  plaintiff). 

Md.-~Howard  v.  Street,  126  Md. 
289,  93  A  923. 

Mass.— Wlllard  v.  Wright,  203 
Uass.  406,  89  NE  669. 

Mich. — Obenauer  v.  Solomon,  161 
Mich.  670,  116  NW  696  (holding  that, 
as  tending  to  show  that  plaintiff  pro- 
cured a  purchaser  for  defendant's 
timber,  he  may  testify  to  a  conver- 
sation with  the  purchaser's  agent  at 
the  appointed  time  and  place  for 
closing  up  the  purchase,  showing  his 
willingness  to  buy  on  the  stipulated 
terins);  Brooks  v.  Lieathers,  112  Mich. 
468,  70  NW  1099;  Burrell  t.  Gates, 
112  Mich.  807,  70  NW  674. 

Mlnn.-^Wrlght  Y.  Walte,  126  Minn. 
116.  148  NW  60  (holding  that,  where, 
in  an  action  for  commiBSlon,  there  Is 
a  controversy  as  to  a  Ustlng  asree- 
ntent,  and  as  to  whether  pltUntUTs 
tiCoTta  to  make  a  sale  were  com- 
municated to.  the  owner,  evidence  of 
such  efforts  Is  competent). 

Mo.— George  B.  lioving  Co.  v.  Hes- 
perian Cattle  Co.,  176  Mo.  380,  76  SW 
1096  (a  conversation  between  plain- 
tiff and  the  purchaser,  subsequent  to 
the  revocation  of  plaintiff's  au- 
thority, held  Inadmissible);  Ross  v. 
Major,  178  Mo.  A.  431,  163  SW  880 
(holding  that.  In  an  action  for  bro- 
ker's commissions,  plaintiff  having 
been  employed  in  July,  1912,  and  the 
sale  not  having  been  accomplished 
until  March,  1913,  he  was  properly 
permitted  to  introduce  advertise- 
ments inserted  by  him,  and  letters 
in  response  thereto,  to  show  that  he 

Sad  not  abandoned  his  contract  and 
ad  been  diligent  In  endeavoring  to 
procure  a  purchaser) ;  Kerr  Cusen- 
bary,  69  Mo.  A.  221. 
.  Mont. — Chllds  V.  Ptomey,  17  Mont. 
602,  43  P  714. 

N.  Y. — Doran  v.  BuBsard.  18  App. 
blv.  8«,  46  NTS  387;  Owcharoffaky 
V.  Welsh  Calvlnistic  Methodist 
Church,  86  Misc.  86.  148  NTS  138; 
Heyman  v.  Singer,  61  Misc.  18.  99 
NTS  942  (evidence  held  Incompe- 
tent) :KreIger  V.  Margulles,  166  NTS 
70S;  rredel  V.  Baldlnger,  138  NTS 
147. 

R.  I, — National  Mach.  Co.  v.  KIrby, 
94  A  149  (holding  that  evidence  that 
the  broker's  manager  had  made  an 
appointment  by  telephone  for  the 
vendor  to  meet  the  purchaser  in 
another  city  was  admissible). 

S.  D. — Hackett  v.  Straw,  33  S.  D. 
17,  144  NW  666. 

Tex. — Ross  v.  Moskowitz,  100  Tex. 
434,  100  SW  788  [aff  (Civ.  A.)  95  SW 
86]  (holding  that  testimony  that  the 
broker  had  notified  the  purchaser 


that  he  and  the  vendor  would  come 
to  the  purchaser's  office  to  make  the 
trade  was  admissible  on  the  Issue  as 
to  whether  his  efforts  procured  the 
Bale):_Whlte  v,  Holman.  (Civ.  A.) 
180  SW.28S;  Pope  v.  Ansley  Realty 
Co.,  <Clv.  A.)  1»  SW  1108  [rev  on 
other  grounds  ICS  Tex.  440,  161  8W 
6261. 

67J:^rJSf*"^      "  '^"^ 

V.  Kats.  131  Wla.  409, 

111  NW  609  (evidence  that  the  pur- 
chaser Bought  the  counsel  of  a  third 
person  and  resolved  not  to  purchase 
unless  the  third  person  approved 
thereof  held  Immaterial);  Orleb  v. 
Koeffler,  127  Wis.  814,  106  NW  118. 

„  Eng. — Manaell  v.  Clementa,  L.  R. 
8  C.  P.  139. 

[a]  Befendant'B  admission  that 
plalntut  proenred  the  sale,  as  ex- 
pressed In  the  contract  between  the 
vendor  and  the  purchaser,  is  evidence 

NTS^loSi""*  ^" 

[b]  The  oouas,  eondaot,  and  pur- 
pose of  the  pQTohaser  are  admissible 
as  bearing  on  the  question  as  to 
what  was  the  prevailing  cause  that 
led  him  to  purchase.  Larson  v. 
Thoma,  143  Iowa  338,  181  NW  1069. 

[c]  Opinion  evldtnoe. — ^Whether  a 
broker  employed  to  procure  a  pur- 
chaser was  the  efficient  cause  of^ the 
sale,  or  whether  the  means  employed 
by  him  and  his  efforts  remilted  In  a 
sale,  must  be  deduced  from  the  facts 
relating  to  the  transaction  and  not 
from  the  conclusion  of  a  wltnMs. 
Ofllger  V.  Kiaer,  47  Ctolo.  297,  107  P 

.  [d]  OoMlnBisas.r-(l)  The  pur- 
chaser cannot  state  who  was  the 
source  of  the  chief  Inducement  which 
caused  him  to  make  the  purchase,  or 
whether  It  was  the  statements  and 
representations  of  plaintiff  or  of 
another  that  Induced  him  to  pur- 
chase, as  this  would  be  his  conclu- 
sion and  his  opinion  on  the  merits  of 
the  controversy.  Jenkins  v.  Beachy. 
71  Kan.  857,  80  P  947;  Burrell  v.  Gates, 

112  Mich.  307.   70   NW  674;  Smith 

Tktk^^^,^^^  ^J^-  SW 
1057;  Wykoff  v.  Kerr,  24  S.  D.  841. 123 
NW  733- White  v.  Holman.  (Tex.  Civ. 
A-)180SW  286.  (2)  But  It  has  been 
neid  that  the  purchaser  may  be  asked 
whether  he  would  have  purohailed 
the  property  If  he  had  not  talked 
with  the  broker,  such  testimony  tend- 
ing to  aid  in  determining  whether 
the  broker  brought  about  the  sale 
or  had  a  material  influence  In  bring- 
ing it  about.  Larson  v.  Thorns.  1?8 
Iowa  338,  121  NW  1059. 

87.  Colo.— Smiley  v.  Bradley.  18 
Colo.  A.  X91,  70  P  696. 

B'la. — Cameron  v.  Powers.  63  Fla. 
108,  67  S  888  (holding  that  evidence 
that  another  agency  to  whom  a  com- 
mission was  paid  was  the  actual  pro- 
curing cause  Is  admissible). 

111.— McGulre  v.  Carlson,  81  111.  A. 
296  (holding  that,  on  an  Issue  of 
which  one  of  several  rival  brokers 
effected  a  sale  bo  as  to  entitle  him 
to  a  commission.  It  Is  proper  to  show 
by  the  purchaser  his  state  of  mind 
regarding  the  purchase  after  'he 
had  left  the  broker  claiming  the 
commission). 

Iowa. — Cook  V.  Whiting,  122  NW 
836;  Hun  v.  Ashton,  121  Iowa  265,  96 
NW  746;  Sawyer  v.  Bowman,  91  Iowa 
717.  59  NW  27;  Newton  v.  Ritchie, 
75  Iowa  91,  39  NW  209. 

Mass. — Loud  V.  Hall.  106  Mass.  404 
(holding  that,  where  a  broker's  claim 
for  commission  depends  on  proof  of 
a  usage  to  allow  such  commissions, 
when  the  broker  is  the  first  party 


Introducing  the  vendor  and  purchaser 
to  each  other,  the  vendor  may  prove 
that  he  was  first  Introduced  to  the 
purchaser,  with  reference  to  the  sale, 
by  a  third  party,  although  the  broker 
was  not  aware  of  such  fact  when  he 
subsequently  Introduced  the  parties). 

Mo. — Gerhart  Real  Est.  Co.  v.  Mar- 
Jorle  Real  £:Bt.  Co.,  144  Mo.  A.  6U, 
129  SW  419;  Russell  v.  Poor,  133  Ma 
A  728.  119  SW  433;  Mead  v.  Arnold. 
131  Mo.  A.  214,  228,  110  SW  666  [dt 
Cyc]. 

N.  T. — Vloww  T.  Kassel,  47  Misc. 
341.  93  NTS  668:  OoldsmlOt  v.  Cook, 
14  NTS  878  [rev  IS  NTS  6781- 

Wis. — Grleb  v.  Koefller.  127  Wla 
314.  106  NW  lU. 

as.  Adams  v.  McLaughlin,  169  Ind 
28,  64  NB  462;  Creager  v.  Johnson, 
114  Iowa  249.  86  NW  27B;  Gregor  v. 
McKee,  18  Misc.  613,  43  NTS  48«: 
Bowser  v.  Field.  (Tex.)  17  SW  45. 

[a]  Thns,  In  an  action  for  commis- 
sions for  procuring  a  purchaser  for 
land,  the  fact  that  defendant  had 
other  agents  is  immaterial,  it  not  be- 
ing contended  that  they  had  been  In- 
strumental In  the  sale.  Rounds  v. 
Alee.  118  Iowa  846,  89  NW  1098;  GolD 
v.  Hess,  102  Iowa  140,  71  NW  218. 

[bl  Xvidenoe  of  payment  of  oom- 
nfrrioTis  to  another  broker  Is  Inad- 
missible. Gross  V.  Tlllinghast.  35  R. 
I.  298,  86  A  721;  Stephensbn  v.  Jack- 
son. (Tex.  Civ.  A)  128  SW  1198. 

as.  Arls. — Csamowski  Holland,  6 
Ariz.  119,  78  P  890. 

Ga.— Swift  v.  Moor^  16  Ga.  A.  264, 
82  SB  914  (holding  that,  where  the 
solvency  of  the  purohasers  procured 
by  plaintiff  was  not  In  Issue  and  the 
defendant  owner,  by  accepting  them 
and  signing  the  contract,  waived  any 
objection  to  their  solvency,  evidence 
that  they  did  not  return  any  property 
for  taxation  was  properly  excluded 
as  immaterial). 

Ind. — McAfee  v.  Binding,  38  Ind. 
A.  628.  76  NE  412. 

Iowa. — Beamer  v,  Stuber,  164  Iowa 
309,  145  NW  936  (holding  that,  in  an 
action  for  procuring  a  purchaser  for 
land,  evidence  was  admissible  by  tb« 
proposed  purchaser  that,  when  he 
told  the  vendor's  agent  that  he  would 
buy  If  a  certain  other  person  did  not. 
he  was  willing  at  that  time  to  exe- 
cute a  written  contract  to  purchase 
on  that  condition);  McDetmott  v.  Ua- 
honey.  119  Iowa  470,  93  NW  499. 

Md.— Howard  v.  Street,  126  Ud. 
289,  93  A  923. 

Mass. — Hutchinson  v.  Plant.  211 
Mass.  148.  106  NB  1017. 

Mich. — Sotham  v.  Maeomber.  ISO 
Mich.  120,  146  NW  674;  Weaver  v. 
Richards,  156  Mich.  820.  120  NW  818. 

N.  Y.— Arnold  V.  Schmelfller,  144 
App.  DIv.  420.  129  NTS  408;  Mutch- 
nick  v.  Davis,  180  App.  Dlv.  417.  114 
NTS  997  (holding  that,  in  an  action 
for  services  in  negotiating  an  ex- 
change which  was  not  carried  out, 
even  If  plaintiffs  made  prima  facie 

eroof  of  title  In  the  castomer  offered 
y  them,  defendant,  under  his  denial 
that  the  customel*  was  not  able  to 
exchange,  could  prove  that  he  wss 
not  .able  because  he  had  no  title  to 
part  of  the  real  property  proposed  to 
be  exchanged,  and  that  It  was  en- 
cumbered By  a  party  wall);  WWi*  J- 
Gay,  49  App.  Dlv.  60,  68  NTS  64); 
KIrohner  v.  Reldhardt,  27  Misc.  63Jh 
68  NTS  314;  Stackell  v.  Hues,  m 
NTS  864:  Jaffe  V.  Nagel.  114  PITS 
906  (holding  that,  where  defflndftnt 
denied  llabfUty,  the  intended  pur- 
chaser was  properly  allowed  to  tes- 
tify that  he  was  ready  and  wllllnf 
to  take  the  property  on  defendanr* 
terms).  .  „ 

N.  b.— Kepner^v.  Ford,  .16  K  D. 
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where  the  eontraot  between  the  principal  and  Uie 
enstomer  has  been  execnted,  and  there  is  no  elaim 
or  proof  of  bad  faith  on  the  part  of  the  broker, 
evidenee  as  to  the  flnanoial  ability  of  the  enatomer 

is  inadmisaible.'^ 

[i  125]  (d)  Rules,  Onatoms,  and  nMcaa."^  Cua- 
toms  and  usages  relating  to  the  brokerage  business 
may  be  proved,  in  actions  by  brokers  for  eompen- 
sation,  when  relevant  and  material  to  the  issues." 
Thus  evidence  of  the  established  and  cnstomary 
chaises  for  like  services  in  the  community  are 


competent  evidence  to  prove  what  is  a  fair  and 
reasonable  eha^fe,"  eze^t  where  there  is  an  ex- 
press contract  governing  the  amount  of  the  oom- 
mission.**  Where  the  amount  agreed  on  is  in 
dilute,  evidence  as  to  the  usual  amount  paid  for 
like  services  is  admissible." 

126]  (,«)  Value  of  Services.  If  the  contract 
of  employment  does  not  specify  the  compensation 
to  be  paid  to  the  broker,  any  evidence  is  admissible, 
in  an  action  for  compensation,  which  tends  to 
show  the  reasonable  value  of  the  services.'"  But 


so.  111  NW  619  (boldln«  that  a  con- 
tract entered  Into  between  plaintiff 
and  a  third  peraon,  setting  forth  the 
terms  of  the  purchase,  waa  admis- 
sible to  show  Uiat  such  third  person 
was  wUltnff  to  purchase  the  property, 
although  plaintiff  bad  no  authority 
to  enter  Into  a  contract  which  was 
binding  on  defendant). 

Pa. — Mlddleton  v.  Thompson,  163 
Pa.  112,  2»  A  796. 

Tex. — Johnson  v.  Buchanan,  84 
Tex.  Civ.  A.  tii,  116  fiW  876  (hold- 
ing that,  where  a  broker  claimed  to 
have  procured  a  pur<diaser  who  had 
executed  a  contract  with  the  broker 
as  agent  of  the  owner,  the  contract 
was  admissible  to  contradict  the 
claim  that  the  purchaser  was  ready, 
willing,  and  able  to  purchase  on  the 
terms  prescribed  by  the  owner) ; 
Leuschner  v.  Patrick,  (Civ.  A.)  103 
SW  664  (holding  that  evidence  con- 
cmilng  the  arrangements  made  by 
the  pur^aser  procured,  for  funds 
with  which  to  complete  the  pur- 
cliase,  and  as  to  the  nnanclal  ability 
of  the  concom  from  which  the  funds 
were  to  be  Menred,  was  admissible); 
Clark  T.  Wilson,  41  Tex.  Civ.  A.  4fi0. 
»1  8W  U7. 

Utah.— LitUa  v.  Herslngar,  S4  Utah 
337.  97  P  639. 

(a)  MowoTsr,  where  no  cash  Is 
paid  by  the  purohasera,  hut  the  own- 
ers advance  the  money  to  make  cer- 
tain improvements,  aeeure  themselves 
bj  deed  of  trust  on  the  property,  and 
receive  from  the  purohaaers  a  bond 
conditioned  on  the  purohasera  so 
making  the  Improvements,  and  a  suit 
is  brought  by  the  broker  to  recover 
his  c<Mnmlssions  on  a  given  transac- 
tion, testimony  to  show  the  Insolv- 
ency of  the  purchasers  Is  Incom- 
petent, where  they  did  or  were  ready 
to  give  the  necessary  deed  of  trust 
and  bond.  Ross  V.  Buckling,  11  App. 
(D.  C.)  442. 

{b]  A  aote  and  aortgaffe  gtven  by 
a  putahaaev  in  pursuance  of  his  offer 
are  admissible  to  show  his  willing- 
ness to  perform.  Home  Banking, 
etc,  C:o.  V.  Banm,  SB  Conn.  S81,  82  A 
»70. 

[c1  Oenehision*— Testimony  by  the 
purchaser  that,  while  he  did  not  de- 
sire to  pay  ca^u  he  was  able  to,  and 
wonld  nave  dona  so  had  the  owner 
iDBiated.  is  not  objectionable  as  a 
conclusion.  Aheam  v.  Bomgesser, 
ISl  Wis.  1»4,  18S  NW  607. 

[d]  TestUnoay  ai  to  reputation  of 
the  onrtomers  procured  by  the  broker 
for  financial  responsibility,  and  as  to 
the  character  and  magnitude  of  the 
flnanclal  Institutions  with  which  such 
customers  are  connected.  Is  compe- 
tent to  show  they  are  able  to  carry 
out  the  agreement  with  the  principal. 
Hutchinson  v.  Plant.  218  Mass.  148, 
106  NE  1017. 

aOw  Fleet  V.  Barker,  120  App.  DIv. 
ISfi,  104  NTS  94<t>  See  also  supra 
I  38. 

81.  See  generally  supra  fi  30. 

82.  U.  S.— Hansen  v.  Boyd,  161  V. 
8.  397,  16  set  671,  40  L.  ed.  746 
(boldlng  that.  In  an  action  by  brokers 
for  advances  made  by  them  on  ac- 
«>ant  of  one  who  employed  them  to 
ml]  grain  futures  for  him,  evidence 
having  been  Introduced  that  the 
agreement  was  that  the  transactions 
mould  be  conducted  under  the  rules 
of  the  board  of  trade  at  Chicago,  and 
that  such  rules  were  explained  to 
defendant,  audi  mlea  are  admlBslble, 
u  well  as  testimony  by  plaintiff  to 


explain  the  purport  of  the  rules  and 
the  transactions  thereunder). 

Md. — Rosenstock  v.  Tormey,  32  Md. 
169,  3  AmR  126  (holding  that  usage 
or  custom  of  the  particular  business 
of  buying  and  selling  stocks  on  or- 
ders may  he  introduced  In  evidence. 
In  an  action  by  a  broker  to  recover 
from  bis  principal  the  dUCerence  be- 
tween the  sum  paid  for  stock  and 
that  received  for  It.  for  the  purpose 
of  showing  the  manner  In  which  an 
order  received  may  be  performed,  but 
not  to  Imply  an  authority  to  execute 
It  In  a  mode  which  the  law  would 
regard  as  unreasonable). 

Mass. — Walker  v.  Osgood,  98  Mass, 
348,  93  AmD  168;  Rupp  v.  Sampson, 
16  Gray  898,  77  AmD  416  (both  cases 
holding,  however,  that  proof  of  usage 
among  brokers,  an  to  the  time  when 
a  commission  Is  to  be  considered  as 
earned,  is  Inadmissible,  in  an  action 
on  an  agreement  made  by  a  seller  to 
pay  a  commission  to  plaintiff  on  a 
contract  made  with  a  ouyer.  In  the 
making  of  whiiA  plaintiff  took  no 
part  as  agent  of  either  party  but 
acted  merMy  as  a  middleman  in  bring- 
ing the  parties  together). 

Minn. — Baker  v.  Barker,  118  Hlnn. 
419,  137  NW  7  (as  to  value  of 
services). 

N.  T. — De  Cordova  v.  Bamum,  180 
N.  T.  61B,  29  NB  10B9.  27  AmSR  688 
(holding,  however,  that  evidence  of 
the  custom  of  brokers,  when  col- 
lateral security  is  put  up  as  a  mar- 
gin and  the  account  becomes  reduced 
sufficiently  to  Jeopardise  It,  to  adver- 
tise and  sell  the  collateral  and  to 
charge  the  customers  with  the  bal- 
ance, is  properly  excluded.  In  an  ac- 
tion against  a  principal,  where  the 
broker  sells  bis  customer's  stocks  on 
the  latter's  express  order,  and  not  to 
protect  himself  from  a  shrinking 
margin);  Sawyer  v.  E>elcken,  B6  Misc. 
634,  107  NTS  660  (holding  that, 
where  the  contract  makes  no  pro- 
vision as  to  the  time  when  the  com- 
missions are  payable,  evidence  as  to 
the  custom  in  the  olty  where  both 
parties  live  is  admisaible  on  that 
question). 

Tex. — Bender  V.  Peyton,  4  Tex.  Civ. 
A.  67,  23  SW  222  (holding  that,  where 
a  lumber  broker  claimed  that  defend- 
ants were  unable  and  failed  to  fill  his 
orders,  it  was  proper  to  admit  evi- 
dence to  show  the  amount  and  differ- 
ent classes  of  lumber  which  must  be 
carried  In  stock  by  a  mill  to  enable 
It  to  flu  the  usual  run  of  orders). 

[a]  Vhs  miss  aaa  regulations  of 
a  real  estate  board,  although  gov- 
erning and  binding  on  Its  members, 
are  not  binding  on,  and  cannot  be 
enforced  against,  nonmembers;  and 
therefore  they  do  not  constitute  a 
rule  of  evidence  binding  or  control- 
ling the  courts  In  the  trial  of  a  caee 
by  a  real  estate  broker  who  Is  a 
member  of  such  board  against  a 
third  person,  for  his  commissions. 
West  End  Dry  Ooods  Store  v.  Maun, 
133  111.  A.  644. 

Oastoms  and  asagea,  generally  see 
Customs  and  Usages  _ri2  Cyc  10281. 

88.  Ala. — Sayre  v.  Wilson,  86  Ala. 
161,  6  8  167. 

Cal. — McOerry  v.  Marsloano,  23  Cal. 
A.  66,  187  P  40. 

Iowa. — Hess  v.  Hayea,  146  Iowa 
630,  186  NW  «71. 

Mich. — UcKlnnon  v.  Qates,  102 
Mich.  618,  61  NW  74. 

Hlnn. — Stevens  v.  Wlsoonaln  Farm 
Land  Ca,  124  Minn.  481,  146  NW  178. 


Mo  — Glover  v.  Henderson,  120  Mo. 
367,  26  SW  176,  41  AmSR  695:  Hurt 
V.  Jones,  105  Mo.  A.  106,  79  SW  486; 
Ashby  V.  Holmes,  68  Mo.  A.  23. 

Tex. — Toland  v.  Williams,  (Civ.  A.) 
129  SW  392  (holding  that,  where,  in 
an  action  by  a  firm  of  real  estate 
agents  for  commissions  for  selling 
land  owned  by  defendant,  who  was 
also  a  real  estate  dealer.  In  which 
action  evidence  tended  to  show  that 
defendant  requested  one  of  the  plain- 
tiffs to  show  the  land  to  the  pur- 
chaser, so  as  to  make  it  an  Issue 
whether  plaintiffs  were  entitled  to 
reasonable  commissions  on  the  sale, 
evidence  that,  when  more  than  one 
agent  ossieted  in  selling  land,  it  was 
the  custom  of  the  agent  procuring 
the  buyer  to  charge  otily  two  and  one- 
half  per  cent  commission  was  admis- 
sible on  the  question  of  the  reason- 
able value  of  plaintiffs'  aervloesjl: 
Well  v.  Schwartx,  (av.  A.)  120  SW 
1039. 

Eng. — Murray  t.  Curry,  7  C  *  P. 
684,  »  BJCL  771,  2  BRC  527. 

[a]  But  In  oidev  ttat  a  eagtaoMvr 
charge  mi^  be  AeelslTe  as  to  the 

amount  of  recovery,  a  custom  must 
be  established,  ao  deflnits,  uniform, 
and  well  understood  that  it  may  be 
assumed  that  the  parties  contracted 
with  reference  to  it  and  in  effect 
made  It  a  part  of  their  contract.- 
Stevens  v.  Wisconsin  Farm  Land  Co.. 
12*  Minn.  421,  146  NW  173. 

[b]  Zn  an  aotlon  for  oomnUaaloaa 
for  aeUlng  real  estate  by  one  not 
renlady  engaged  In  that  tmslseaa, 
evidence  of  the  customary  charges  of 
real  estate  brokers  for  such  services 
is  admissible,  but  Is  not  conclusive 
of  the  value  of  the  services.  Flem- 
ing V,  Wells,  46  Colo.  266,  101  P  66 
(evidence  held  not  to  show  that 
plaintiff's  services  were  reasonably 
worth  the  amount  recovered,  which 
was  based  on  the  usual  conunlsslons 
allowed  real  estate  agents). 

34.  Ga. — Bmery  v.  Atlanta  Real 
Est.  Exch.,  88  Ga.  321,  18  BE  666. 

111. — Davidson  v.  Zorger,  181  111,  A. 
113. 

Mass. — Goldstein   v.  lyAroy,  201 
Mass.  818.  87  NB  684. 
Pa.—- Edwards  v.  Goldsmith,  16  Pa. 

43. 

S.  D. — Kitchen  v.  Kaveney,  88  3.  D. 
312,  146  NW  643.    •  !  ,  . 

Wis.— Oliver  v.  Morawetz,  96  Wla 
1,  69  NW  977. 

See  also  supra  I!  77,  78. 

35.  Oreer  v.  Laws,  66  Ark.  87,  18 
SW  1038;  Knight  v.  Knight,  142  111. 
A.  62  (holding  that,  where  a  specific 
sum  is  claimed  to  haVe  been  agreed 
on  as  a  Commission  to  be  paid  a 
broker  for  his  services,  proof  of  the 
usual  and  customary  charge,  which 
Is  more  than  the  specific  amount  so 
claimed,  la  competent). 

86.  Ala. — Smith  v.  Sharpe.  162 
Ala.  433.  60  S  881,  186  AmSR  62  (hold- 
ing that,  where  a  broker  Introduces 
a  prospective  purchaser,  and  the 
seller  undertakes  to  conduct  the  ne- 
gotiations and  finally  sella  the  prop- 
erty for  less  than  Uie  terms  named 
in  the  contract  of  employment,  the 
original  contract  Is  admissible,  in 
an  aotlon  by  the  broker,  as  a  basis 
for  the  ascertainment  of  reaacmablo 
compensation  ). 

Colo. — Brand  v.  Merrltt,  16  <7olo. 
286,  25  P  1TB. 

III. — Donk  Bros.  CoaL  etc.,  Co., v. 
Stroetter,  2lt  XIL  IttT^SJ 
(holding  tbf^iti^|»«^ 


654  [9C.J.] 


BB0K1BB8 


[§§  126-127 


wher^  it  appears  thai  he  is  entitled  to  a  fixed  com- 
pensation, if  any,  erid^ioe  is  inadmiMible  to  show 
the  reasonable  value  of  the  serriees,*'  except  as 
bearing  on  the  isane  of  the  probability  that  the 
amoant  claimed  to  be  fixed  was  agreed  on." 

127]   c.  Weight  and  Snffldency.'*    The  gen- 


eral rales  gOTeming  the  weight  and  saflftneney  of 
eridoice  in  cinl  aetiona  spply  in  actions  by  brokers 
for  eompensation.*  Thus  to  mtitle  plaintiff  to 
reeorer  there  mnst  be  a  pzj^nderanee  of  the  eri- 
denee  on  the  facts  eonstitutiug  hia  cause  of  action," 


on  a  quantum  meruit  for  services  In 
obtajnlnv  options  to  purchase  coal 
lands  for  defendant,  evidence  as  to 
the  value  of  the  lands  is  admissible 
as  bearlni:  on  the  value  of  plaintiff's 
services). 

Iowa. — Carruthers  v.  Towne,  86 
Iowa  S18,  53  NW  240  (holding,  how- 
ever, that  the  fact  that  at  one  time 
there  had  been  an  agreement  between 
certain  persons  as  to  the  compensa- 
tion to  be  paid  to  a  loan  brolter  for 
services  in  procuring  a  loan  is  not, 
where  the  agreement  has  been  aban- 
doned, entitled  to  any  consideration 
In  an  action  to  determine  the  reason- 
able value  of  such  services). 

Hlch.— Debo  v.  Gamble,  186  Mich. 
688,  1S2  NW  979;  HcKlnnon  v.  Gates. 
102  Mich.  618,  61  NW  74  (holding 
that,  where  plaintiffs  secured  an  op- 
tion on  logs  which  they  sold  to  de- 
fendant, in  an  action  for  a  commis- 
sion for  such  sale  It  was  competent, 
in  order  to  show  the  value  of  the 
commission,  to  ask,  on  cross-exam- 
ination, as  to  the  length  of  time  oc- 
cupied in  the  negotiations  with  de- 
fendant, althougn  the  question  did 
not  include  plaintiffs'  negotiations 
with  the  former  owners  of  the  logs). 

Minn. — Stevens  v.  Wisconsin  Farm 
Land  Co.,  124  Minn.  421,  146  NW  173. 

Mo. — Glover  V.  Henderson.  120  Mo. 
867,  25  SW  176.  41  AmSR  69S. 

N.  Y.— Bldcart  V.  Hoffmann,  19 
NTS  472. 

Tex. — Bond  t.  Hancock,  (Civ.  A.) 
188  SW  660  (holding  that,  in  deter- 
mining the  right  of  a  real  estate 
broker  to  compensation  on  the  quan- 
tum meruit,  the  value  of  the  prop- 
•rtjr  Involved  Is  material,  for  the 
compensation  depends  not  only  on  the 
labor  and  the  time  expended  by  the 
broker,  but  aJao  on  the  benefit  to 
defendant);  Fordtran  v.  Stowers,  5S 
Tex.  Civ.  A.  2SS,  lit  SW  Stl. 

Wa^— Wheeler  t.  Back,  28  Wsah. 
CT9.  U  P  ESI. 

w.  Va.— Anderson  t.  XawIs,  <4  W. 
Va.  297.  61  BE  160. 

[a]  Bxyrt  ustlHioay  that  a  rea- 
sonable commission  for  selling  land 
would  be  a  certain  per  cent  of  the 
sale  money  must  be  considered  by 
the  Jury,  but  It  may  award  a  smaller 
sum  as  the  reasonable  value  of  plain- 
tiff's services.  Sackman  v.  Freeman, 
ISO  Mo.  A.  384,  109  8W  818. 

[b1  Ontnitoaa- '  SMrloes. — Under 
an  allegation  in  an  answer  that,  if 

filalntlff  was  Instrumental  in  effect- 
ng  the  sale,  his  services  were  purely 
voluntary  and  without  promise  of 
compensation,  evidence  ts  admissible 
that  plaintiff  and  defendant  were 
closely  related,  so  as  to  raise  a  pre- 
sumption that  the  services  were 
gratuitous.  Carl  v.  Wolcott,  (Tex. 
Civ.  A.)  IBS  SW  334. 

[c]  Xb  an  aotlon  for  tlw  rain*  of 
personaltr  which  plaintiff  was  to  re- 
ceive for  effecting  an  exchange  of 
land  of  defendant  for  a  store  prop- 
erty, and  which  plaintlCF  had  not  re- 
ceived because  defendant  refused  to 
complete  the  trade,  evidence  as  to  the 
value  of  the  land  was  properly  ex- 
cluded as  immaterial.  DIstad  v. 
Shanklln,  15  8.  D.  fi07,  90  NW  161. 

Onstom  or  waffs  aa  to  amovst  ox 
eompoiMtUm  see  supra  II  77,  78, 
125. 

3T.  Canton-Hughes  Pump  Co.  v. 
Llera,  216  Fed.  79,  131  CCA  S87: 
Hannon  v.  Eapalla,  148  Ala.  318,  42 
8  443. 

[a]  Whsve  the  eTSaenoe  Is  oo»- 
'flleUiiff  as  to  the  xate  of  oompensa- 

:tloti,  evidence  of  a  prior  contract  be- 
tween the  same  parties  for  the  sale 
of  the  same  property,  and  of  the 
compensation  therein  agreed  to  be 

Eitd,  is  competent:  Cobb  v.  Dun- 
vie,  63  W.  Va.  39S,  eO  SSI  884. 


38.    Kohen  v.  Kleley,  131  NTS  584. 
SB.   Setting     aside     verdlot  as 
against  the  evldenoe  see  Infra  I  134. 
Snffloienoy  of  eTtdenoei  As  a  basis 

for  Instructions  see  Infra  I  130.  To 
go  to  the  Jury  see  Infra  I  129. 

40.  See  generally  Evidence  [17 
Cyc  753].  See  also  Fox  v,  Ryan, 
240  III.  391,  88  NB  974;  Eiser  v. 
Hughes,  ISS  III.  A.  188:  May  v. 
Brackett.  159  Iowa  101,  140  NW  209: 
Mann  v.  Relohert.  160  Ky.  308,  169 
SW  707;  Kurlnsky  v.  Lynch.  201 
Mass.  28,  87  NE  70;  Hodge  v.  Ap- 
pelles,  122  App.  Dlv.  437,  107  NTS 
170  (holding  that  the  owner  Is  not 
liable,  where  there  Is  InsufRclent 
evidence  of  employment,  and  no  evi- 
dence that  plaintiff  brought  the 
owner  and  the  customer  to  an  agree- 
ment). 

[a]  &apse  of  ttane* — Where  nearly 
six  years  bad  elapsed  before  suit 
brought  for  broker's  services,  but 
limitations  had  not  run,  such  lapse 
of  time  may  be  considered  as  bear- 
ing on  the  weight  of  the  evidence. 
Dalberg  v.  Jung  Brewing  Co..  155 
Wis.  185.  144  NW  198. 

41.  Martin  v.  Wilson,  24  Ida.  863, 
134  P  B32;  Lawrence  v.  Rhodes,  188 
III.  96,  68  NE  910  [rev  87  III.  A 
672];  Hammond  v.  Mitchell,  61  III. 
A.  144;  Von  Bayer  v.  Nlnlmt  Mills 
Co..  149  App.  Dlv.  S78,  ISfNTS  116 
(Insufficient) ;  Schatzbsrg  v.  Qros- 
wlrth,  84  NTS  269. 

[a]  STldeaoo  IMIA  gnSelont^ 
(1)  To  support  a  verdlot  or  Judgment 
for  plaintiff.  Faulkner  t.  Crawford. 
(Ark.)  177  SW  85;  Vaughan  v. 
Cooper,  lOS  Ark.  260,  14«  SW  508: 
Austin  V.  NorrlB,  101  Ark.  180.  141 
SW  1179-  Kins  T.  RMd.  24  Cal.  A. 
229.  141  P  41;  Konda  v.  Fay,  22  CaL 
A.  722.  18<  P  114;  Havlor  v.  Adama. 
IB  QlL  a.  B48.  116  P  88E;  Levy  v. 
Wolf.  2  Cal.  A.  491,  84  P  818;  IdeN 
■on  V.  Robinson,  27  Colo.  A.  507,  150 
P  822:  Rountree  v.  Craigmtles,  12  Ga. 
A.  287,  77  SB  15  (diviislon  of  com- 
mlsalona);  Tonkin-Clark  Realty  Co. 
v.  Hadges,  24  Ida.  804,  188  F  669; 
Wood  T.  Broderson,  12  Ida.  190,  85 
P  490;  Hawkins  v.  Taylor.  186  111. 
A.  866;  Noonen  v.  Gebhardt,  186  111. 
A.  276;  Comstock  v.  Keith,  186  111. 
A.  89;  Marclnkevich  v.  Wilson.  188 
HI.  A.  147;  Grossky  v.  De  Voney.  179 
III.  A.  53:  Norcott  v.  Downe.  172  111. 
A,  180;  Miller  v.  Stevens,  38  Ind.  A. 
365.  55  NB  262;  Harvey  v.  Haln,  167 
Iowa  2B8.  149  NW  236;  Fenton  v. 
MUler,  163  Iowa  747,  184  NW  96: 
Hull  V.  Tonkin.  89  Kan.  681,  182  P 
177;  Wdmack  v.  Douglas,  157  Ky. 
716,  163  SW  1180;  Summers  v.  Sum- 
mers, 80  SW  1154,  26  KyL  179; 
Brown  v.  Lapp,  77  SW  194,  25  KyL 
1134;  Hilts  v.  Williams,  167  Mass. 
454,  46  NE  762;  Reade  v.  Haak,  147 
Mich.  42.  110  NW  180;  McDonald  v. 
Ortman,  88  Mich.  845,  60  NW  644: 
Baker  v.  Barker,  118  Minn.  419.  137 
NW  7;  Daniel  V.  Sandusky  Portland 
Cement  Co..  116  Minn.  82.  133  NW 
162;  Dlffert  v.  Adams,  112  Minn.  443. 
128  NW  467:  Zuel  v.  McCollum,  111 
Minn.  486,  l27  NW  178;  Anderson  v. 
Olson,  109  Minn.  432,  124  NW  3; 
Macbeth  v.  Minnesota,  etc..  Land  Co., 
108  Minn.  91.  121  NW  426:  Kelly  v. 
Hopkins,  106  Minn.  15S,  117  NW  396; 
Marlin  v.  Sipprell,  93  Minn.  271.  101 
NW  169;  Theobald  v.  Hopkins,  98 
Minn.  268,  101  NW  170;  Camp  V. 
Minnesota  Canning  Co.,  89  Minn.  252, 
94  NW  687:  Moore  v.  King.  (Mo.) 
178  SW  124;  Smith  v.  Lyons  Salt 
Co.,  (Mo.  A.)  177  SW  1057;  Cornett 
V.  Wooldrldge,  162  Mo.  A.  446,  133 
SW  346:  Morris  v.  McDaniel,  127 
Mo.  A.  689,  106  SW  1107;  (Soodwln 
v.  Haller,  97  Nebr.  209,  149  NW  404; 
Starbird  v.  J.  H.  McShane  Timber 
Co..  94  Nebr.  79.  142  NW  683;  Curlee 


V.  Reeves.  86  Nebr.  858.  128  NW  420; 
Meltxer  v.  Straus.  61  Miso.  250,  113 
NYS  583;  Lifsbitx  v.  Schwartx.  lu/ 
NTS  579:  Lamb  v.  Baxter,  180  N.  C 
67.  40  am  850;  Northern  ImmigraUoD 
Assoc.  v.  Alger,  27  N.  D.  467.  147 
NW  100-  Thomas  v.  Hin,  89  OkL 
491,  186  P  940;  Mitchell  v.  Bdeburn, 
87  Pa.  Super.  223;  Jacobs  v.  Heppe. 
29  Pa  Super.  406;  Gross  t.  Tlllfng- 
hast,  85  R.  I.  298,  86  A  721;  Jordan 
v.  Anderson,  26  8.  D.  608,  156  NW 
769;  Nelson  v.  National  Drill  Mfg- 
Co.,  20  8.  D.  299,  105  NW  630;  Fraaer 
V.  McCiarty,  (Tex.  Civ.  A.)  168  SW 
44:  McKi'nney  v.  Thedford.  (Tex.  Civ. 
Aj  166  SW  443;  Kolp  v.  Brazer, 
(Tex.  Civ.  A.)  161  SW  899  (prima 
facie  case):  Pierce  v.  Nichols,  60 
Tex.  CMv.  A.  443,  110  SW  206;  Blue- 
steln  V.  Collins,  (Tex.  Civ.  A,)  lOJ 
SW  687;  Mulr  v.  Moeller,  46  Wash. 
601,  90  P  1042:  Wilson  v.  Johnson. 
72  W.  Va.  742.  79  SE  734;  Aheam  v. 
Bomgesser.  151  Wis.  194.  138  NW 
607;  Kaley  v.  Van  Ostfand,  134  Wla. 
443.  114  NW  817;  Grleb  v.  Koefller. 
127  Wis.  814,  106  NW  IIS.  (2)  To 
sustain  a  Judgment  for  plaintiff  on 
the  theory  that  the  sale  was  made 
for  defendant,  and  not  in  plaintiff's 
name,  and  that  defendant  was  duly 
notlfled  of.  and  agreed  to,  the  terms 
of  the  sale.  Reed  v.  Light.  170  Ind. 
660,  85  NB  9.  (8)  Tb  i^ow  that  de- 
fendant was  not  the  owner  of  the 
property,  that  the  brokers  knew  of 
this  fact,  and  that  the  brokers  had 
released  their  claim  for  commission 
as  against  the  sellers  beoause  of  the 
recefpt  of  commission  from  the 
buyers.  Weiss  v.  Blelor,  118  App. 
Dlv.  628,  98  NTS  589.  (4)  To  Aaw 
that  an  agreement  between  defend> 
ant  and  the  proapeetlve  tsnant  of  a 
certain  date  had  oeen  abandoned  by 
mutual  consent,  and  no  now  agree- 
ment made.  Herron  v.  Cameron.  144 
App.  Dlv.  48,  128  NTS  871.  (6)  To 
show  that  the  broker  had  been  paid 
in  full.  Moore  t.  Simpson,  122  App. 
Dlv.  848,  107  NTS  808.  (6^  To  show 
that  the  principal  knew  the  broker 
was  to  rsoelTe  oommlsslons  from 
both  jtartlee.  Ramey  v.  Sturgeon,  l? 
(Hu  A.  2>2,  8«  SB  860;  Hill  v.  Patton. 
(Tex.  Civ.  A.)  180  SW  1156.  (7) 
To  sustain  a  finding  that  the  con- 
summation of  the  sale  was  delayed 
solely  for  the  vendor's  convenience, 
and  was  finally  defeated  by  his  ac- 
tions. Kesler  v.  StUlta.  IS  Ga.  A. 
786,  84  SB  201. 

[b]  BtU«m*  Ud  iMnfloiext^ 
(ij  To  support  a  verdict  or  Judgment 
for  plaintiff.  Phillips  v.  Brown.  21 
Ida.  62,  120  P  454;  Lorense  v.  Four 
Wheel  Drive  Auto  Co.,  188  111.  A 
488;  (3ehm  v.  Stark.  187  III.  A.  US: 
Latta  V.  Lockman,  189  Iowa  626,  lit 
NW  962:  Powell  v.  Smith.  131  La. 
884,  59  3  196;  Junk  v.  Golden  Ranch 
Sugar,  etc.,  Co.,  122  La.  794.  48  S  Ztl: 
Macmurdo  v.  Mason.  116  La.  93R,  4t 
S  216;  Qulnn  v.  Burton.  188  Uaaa 
466.  74  NB  942;  Devlin  v.  Fox,  9i 
Minn.  620.  109  NW  241;  GaUa^er  v. 
Bell.  89  Minn.  291.  94  NW  86?:  Ruth- 
erford v.  Selover,  87  Minn.  49S,  S! 
NW  413:  Clark  v.  Dayton,  87  Minn. 
464,  92  NW  327:  Gould  v.  St  John. 
207  Mo.  619.  106  SW  83;  Stevens  r, 
Bacher,  162  Mo.  A^  284,  141  SW  114J: 
McLaughlin  v.  Hardin.  183  Mo.  A 
606.  118  SW  681;  Bolton  v.  Coburn, 
78  Nebr.  781,  111  NW  780;  Reeves  v. 
Curlee.  76  Nebr.  66,  107  NW  218; 
Sutphen  v.  V.  S.  Trust  Co..  142  App. 
Dtv.  823,  127  NTS  537;  Jenkine  t. 
Mahoney.  142  App.  Dlv.  653.  127  NTS 
673;  Chenkin  v.  Ltpman,  138  App. 
Dlv.  267,  122  NYS  1088;  Meyer  v.  Im- 
proved Property  Holding  Co..  t*' 
App.  Dlv.  691.  122  NTS  296:  Herwcf 
V.  Molitor,  126  App.  Dlv.  927.  110  NTS 
241;  Gray  v.  lurd.  138  App.  Dlv.  fiCC 
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108  NTS  309:  Faulkner  v.  Cornell,  80 
Apn.  Dtv.  lei.  80  NYS  628;  Gr««n- 
Deld  V.  Kaplan,  62  Misc.  132,  101 
SYS  6«7;  Neumann  v.  Welkowlts.  49 
Mlac  sax,  97  NYB  980;  Flower  v. 
Kaasel,  47  Misc.  841,  93  NYS  663: 
Fraser  v.  Bom,  83  Misc.  691,  67 
NTS  9«6;  Hutter  v.  Kuhner,  121  NTS 
210:  Abrame  v.  Turkel,  114  NYS  174; 
Root  V.  Spence,  109  NTS  786  (loan); 
Emat  V.  Loeb,  108  NYS  631;  Bryan  v. 
Cowlea,  1S2  N.  C.  767,  68  SB  206; 
Howie  V.  Bratrud,  14  S,  D.  648.  86 
NW  747;  Willlama  v.  Phelps,  <Ter. 
Civ.  A.>  171  SW  1100;  Barron  v. 
Mapes,  (Tex.  Civ.  A.)  166  SW  1196 
(against  one  of  defendants);  Black- 
wood V.  Ballard.  83  Wash.  405,  146  F 
338.  (2>  To  support  essential  alle- 
gation of  petition,  and  a  nonsuit 
properly  directed.  Ware  v.  Myrlck, 
HO  Ga.  342,  78  SB  1068.  (3)  To  show 
that  the  broker  had  knowledge  of  a 
defect  of  title  before  he  attempted  to 
make  a  sale.  McKlanon  v.  Hope,  118 
Ga.  462,  46  SB  413.  (4)  To  show,  in 
an  action  by  a  stockbroker  for  a  loss 
incurred  and  for  brokerage  fees  and 
interest  on  advances,  that  the  broker 
bought  the  stock  and  held  it  for  the 
customer  essential  to  a  recovery 
under  the  agreement  of  the  parties. 
HatelT  V.  Klser.  263  111.  288,  97  NE 
651  t>ev  162  III.  A.  5421.  (6)  To 
show  Joint  liability  by  the  several 
defendants.  Heldefmeler  v.  Hecht, 
146  111.  A.  116.  (6)  To  support  a 
counterclaim  for  money  advanced. 
Prledland  v.  Ooodman.  110  NYS  374. 
(7)  To  show  bad  faith  or  fraud  on 
the  part  of  the  principal.  Bruce  v. 
Ortlik  (Ala.)  70  8  278;  Haghes  v. 
Danld,  IBT  Ala.  41.  66  3  618;  Brlus 
T.  Halt  24  CU.  A.  &8«,  141  P  1007; 
Baldino  v.  Hwineberry,  111  111.  A. 
3C8;  Beuner  v.  8tub«r,  164  Iowa  309, 
145  NW  W;  Ruth  t.  Nelheiser.  162 
NTS  998;  Wallaca  v.  Atkinson,  (Okl.) 
152  P  1094. 

_jc]  BxoteA    svUmm*  aXoiM^ 

Where,  In  an  action  on  a  contract  to 
pay  a  r«al  estate  broker  a  apeclfled 
oomnfsslon  per  acre  on  wholesale 
sales  or  sales  of  large  tracts  to  per- 
sona whom  he  should  introduce  and 
who  should  subseouently  purchase, 
the  broker  testified  to  the  contract 
and  to  the  performanco  of  It  by  In- 
troduelnc  a  person  who  afterward 
puKdiased,  It  was  not  error  to  refuse 
to  direct  a  verdlot  for  defendants,  as 
bis  evldenoe,  standing  alone  and  un- 
contradlcUtd,  authoriisd  a  verdict  In 
his  favor.  aieCann  t.  Mayer,  232  111. 
607.  »  KB  104S  [aff  116  III.  A.  601]. 

id]  Vzoof  that  a  partr  baa 
eeied  a  formal  contract  to  eonTsy 
certain  profierty  In  exchange  for 
ether  property  Is  sufficient  prima 
&eie  evidence  of  his  title  thereto.  In 
an  action  by  a  broker  for  commis- 
sions on  effecting  the  exchange. 
Hoskowlts  T.  Homberger,  20  Misc. 
65S.  46  NTS  4SS  [rev  19  Mlse.  429, 
43  NTS  1130]. 

[e]  In  aa  aetloB  for  looker's 
ienrieeo  on  aa  bailed  ooatraot,  it 
is  only  necessary  for  plaintiff  to 
show  that  he  performed  acts  as  the 
agent  and  broker  of  the  vendor,  and 
that  the  latter  accepted  hts  agency 
and  adopted  his  acts.  Ross  v.  Mos- 
kowltK.  (Civ.  A.)  96  SW  86  laf  100 
Tex.  434.  100  SW  768]. 

43.    See  cases  Infra  this  note. 

[a]  Svldeaoe  held  svffiolent. — (1) 
To  show  employnnent  of  broker. 
Michael  v.  White.  (Ark.)  181  SW  180: 
Simpson  V.  Blewitt,  110  Ark.  87,  169 
SW  1087;  Ingram  v.  Coleman,  (Ark.) 
IGO  aw  886;  Howsley  v.  Corona  Se- 
curity Corp.,  27  Cal.  A.  471,  160  P 
394  (to  procure  loan) ;  Gordon  v. 
Marlborough  First  Unlversallst  Soc., 
tl7  Mass.  30,  104  NB  448;  Olaum  v. 
Skaug.  129  Minn.  877,  162  NW  760; 
Kennlson  v.  Haw,  124  Minn.  140,  144 
^rw  462;  Morden  v.  Duke,  120  App. 
THv.  1.  104  NTS  854:  Meldrum  v. 
Southwick-Sellers  Land  Co.,  167  Wis. 
367,  147  NW  1086.  (2)  To  show 
prima  fode  platntlfTs  employment. 
Rees  V.  Galr,  144  App.  Dlv.  294,  129 
NTS  212.  (S)  To  Justify  a  finding 
that  ttas  brofcar  was  autbortsad  to 


sell  the  owner's  premises.  Stlewel 
V.  Lally,  89  Ark.  196,  116  SW  1134; 
Peterson  v.  Church,  16  Hawaii  739. 

(4)  To  show  that  plaintiff  was  Justi- 
fied in  acting  on  the  inference  that 
he  had  authority  to  negotiate  for  the 
Bale  of  the  property.  Steldl  v,  Mc- 
Clymonds,  90  Minn.  206,  95  NW  906. 

(5)  To  sustain  the  validity  of  a  con- 
tract by  which  plaintiff  was  to  re- 
ceive a  commission  on  a  sale  of  prop- 
erty by  defendant,  and  to  support  a 
finding  by  the  Jury  that  a  time  limit 
in  the  contract  had  been  waived  by 
defendant.  Mitchell  v.  Duke,  134 
Fed.  999.  (6)  To  raise  an  Implied 
promise  on  the  part  of  defendant  to 

gay  for  the  broker's  services.  Eln- 
om  V.  Derby,  182  NTS  827.  (7)  To 
Justify  a  finding  that  plaintiff's  em- 
ployment to  make  the  sale  continued 
until  the  sale  was  completed.  Dia- 
mond y.  Wheeler,  80  App.  Dlv.  68,  80 
NYS  416.  (8>  To  support  a  finding 
that  the  services  were  performed  for 
defendant,  although  it  was  claimed 
otherwise.  Smith  v.  Gevurta,  67  Or. 
25,  135  P  190.  (9)  To  Justify  a  find- 
ing that  plalntlfTs  authority  had 
been  canceled  prior  to  his  alleged 
performance.  Mott  v.  Minor,  11  Cal. 
A.  774,  106  P  244.  (10)  To  sustain 
a  finding  that  a  principal  revoked 
his  broker's  authority  In  bad  faith, 
so  OS  to  be  liable  for  commissions. 
Howard  v.  Street,  126  Md.  289.  93  A 
923.  (11)  To  susUIn  a  finding  that 
plaintiff  had  not  established,  by  a 
preponderance  of  the  evidence,  that 
a  contract  existed  between  him  and 
defendant  for  the  sale  of  the  prop- 
erty in  question.  Krug  v.  Hen- 
dricks, 41  Wash.  410.  83  P  417.  (12) 
To  support  a  finding  that  plaintiff 
procured  a  purchaser  while  acting 
for  himself,  and  not  for  a  third  per- 
son. Crawford-Chesterfleld  Co.  v. 
Snook.  14S  Ky.  248,  142  SW  886.  (13) 
To  support,  in  an  action  by  one  bro- 
ker against  another  broker  for  a 
share  of  commissions,  a  finding  of 
a  contract  to  pay  such  commissions. 
Johnston  V.  Porter,  81  Cal.  A.  97,  131 
P  69.  (14)  To  ahow,  in  an  action  to 
recover  a  oommlaslon  for  services 
rendered  aa  a  middleman,  that  plain- 
tiff was  an  active  broker,  represent- 
ing the'  party  with  whom  defendant 
made  the  exchange,  and  was  not  a 
mere  middleman  who  simply  brought 
the  parties  together,  and  permitted 
them  to  make  their  own  trade,  and 
w&s  consequently  not  entitled  to  re- 
cover commissions  from  defendant. 
Pinch  V.  Morford,  142  Mich.  63.  105 
NW  22.  (16)  To  Justify,  in  an  action 
for  negotiating  a  lease,  a  finding  that 
the  agreement  to  pay  was  not  condi- 
tioned on  the  procuring  of  a  lessee 
who  would  not  require  the  lessor  to 
install  a  vault  and  steamheatlng  ap- 
paratus. Creditors'  Adjustment  Co. 
V.  Rossi.  26  Cal.  A.  725,  148  P  628. 
(16)  To  show  that  the  broker  merely 
brought  the  parties  together  and  did 
not  act  for  either  In  the  negotiations. 
American  Security,  etc.,  Co.  v.  Pen- 
ney, 129  Minn.  869.  162  NW  771. 

[b]  BvldoBoe  held  lBaidBal«nt<— 
(1)  To  show  employment  Spotswood 
v.  Morris,  12  Ida.  360.  8S  P  1094,  S 
LRANS  666;  Reed  v.  Llbby,  (Me.)  84 
A  1001;  Kaake  v.  Griswold,  104  App. 
Dtv.  137,  93  NTS  469;  Bandera  v. 
Sohulthels,  79  Misc.  241,  139  NYS 
866.  (2)  To  show  clearly  and  con- 
vincingly that  plaintiff  was  employed 
by  the  owner  to  make  the  sale. 
Oeier  v.  Howells,  47  Colo.  345,  107 
P  266,  27  LRANS  786  and  note.  (3) 
To  show  a  promise  by  defendant  to 
pay.  Sanders  v.  Smith,  131  La.  48, 
68  'S  1028 ;  Bdwards  v.  Thoman, 
(Mich.)  153  NW  806.  (4)  To  show 
that  services  were  rendered  gratui- 
tously. Sllberkraus  v.  Winnie.  158 
App.  Dlv.  60.  142  NTS  887.  (6)  To 
show  that  a  broker  had  more  than  an 
employment  to  bring  the  owner 
offers  for  his  property  which  he 
would  consider.  Kuppersteln  v. 
Bayne,  117  NTS  184.  (6)  To  SUfipoTt 
a  dafsnse  of  fraud  In  the  contract 


of  employment.  Strout  v.  Lewis,  104 
Me.  66,  71  A  137.  (7)  To  show  an 
express  promise  to  pay  the  agent  all 
cash  received  over  a  stipulated  sum. 
Jordan  v.  Hill,  (Iowa)  164  NW  679. 
(8)  To  show.  In  an  action  by  a  mem- 
ber of  a  firm  to  recover  his  share  of 
the  commissions,  a  parol  agreement 
by  defendant  to  pay  plaintiff  Indi- 
vidually his  share  of  the  commission. 
Lockett  v.  Zimmerman,  186  111.  A.  68. 

48.   See  cases  infra  this  note. 

[a]  nalatWa  arUanes  must  bs 
nMeUmt  to  make  ont  a  ralma  f  aola 
skowtnv  of  compllanoe  with  the  oon- 
dltlons  of  his  contract  Butterfield 
V.  Consolidated  Pus!  Co.,  48  Utah 
499,  132  P  £69. 

tb]  MdSBOO  hM  MlinolMit,— (1) 
To  show  performance  of  services  by 
broker  entitling  him  to  commission. 
McLure  v.  Luke,  164  Fed.  047,  84 
CCA  1,  24  LRANS  689:  Sill  v.  CeschI, 
167  Cal.  698.  140  P  949;  Hageman  V. 
O'Brien,  24  Cal.  A.  270.  141  P  83  (for 
division  of  commissions),  (t)  To 
show  performance  by  plaintiff  of  the 
conditions  of  his  contract,  and  that 
the  sale  of  the  land  had  been  con- 
summated by  defendant  as  provided 
by  the  contract  for  compensation. 
Cutten  V.  Pearsall.  146  Cal.  690,  81  P 
26.  (3)  To  support  a  finding  that  the 
broker  procured  a  purchaser  ready, 
willing,  and  able  to  buy  on  the  terms 
prescribed,  authorizing  a  recovery  of 
the  commission.  McDermott  v.  Ma- 
honey.  139  Iowa  292,  116  NW  82,  116 
NW  788,  106  NW  925;  Johnson  v. 
Stewart,  etc.,  Bldg^  Co..  171  Mo.  A." 
643,  153  SW  611:  Bggland  v.  South, 
22  S.  D.  467.  118  NW  719;  John  B. 
De  Wolf  Co.  V.  Harvey.  161  Wis.  636, 
154  NW  988:  McCabe  v.  Jones,  141 
Wis.  640,  124  NW  486.  (4)  To  war- 
rant a  finding  that  plaintiff  produced 
a  purchaser  ready,  willing,  and  able 
to  buy,  but  that  the  property  sold 
was  taken  In  the  name  of  another,  to 
defeat  payment  of  commissions.  Fist 
V.  Currls.  «  Colo,  284.  112  P  699. 
(6)  To  show  that  prospective  pur- 
chasers procured  by  the  broker  mads 
an  ottmr  which  the  owner  accepted, 
and  that  the  failure  to  complete  the 
sals  was  due  to  the  owner's  fault 
Perkins  v.  Russell,  66  Colo.  120,  187 
P  907.  (6)  To  show  that  the  broker 
procured  a  purchaser  on  the  terms 
named  by  defendant,  and  that  the 
purchaser  refused  to  enter  a  con- 
tract because  defendant  sought  to 
vary  the  terms.  Milne  v.  Ingersoll- 
Sargeant  Drill  Co.,  120  App.  Dlv.  46&, 
104  NYS  1053.  (7)  To  show  that  the 
sale  was  not  made  In  a  reasonable 
time.  Alford  v.  Creagh,  7  Ala.  A. 
358,  62  8  254,  <8)  To  contradict  plain- 
tiff's assertion  that  he  knew  the  pur- 
chaser and  had  sent  him  to  defend- 
ant's place.  Barendsen  v.  Wilder,  158 
Mich.  60,  122  NW  366.  (9)  To  show 
that  a  contract  by  which  plaintiff 
was  employed  to  procure  contem- 
plated exchanges  of  real  estate  was. 
a  separable  contract  and  that  the 
carrying  out  of  one  of  the  deals  en- 
titled plaintUf  to  a  commission  with- 
out regard  to  the  other  proapectlvar 
deals.  Good  speed  r.  Miller,  98  Ulnn. 
467,  108  NW  817.  (10)  To  ahow  that 
a  sublease  made  by  defendant  was 
so  materially  different  from  that 
which  plaintiff  claimed  he  was  au- 
thorized to  make  that  he  was  not  en- 
titled to  recover.  Lord  v.  U.  3, 
Transportation  Co.,  143  App.  Dlv, 
437,  128  NTS  461. 

Fc]  Bvldenee  held  limttoisnt.— 
(1)  To  show  performance  of  serv- 
ices by  broker  entitling  him  to  com- 
pensation. Diamond  v.  Fay,  23  Cal. 
A.  606.  138  P  933:  Naylor  v.  Ashton, 
20  Cal.  A.  644.  180  P  IRl;  Sankey  v. 
Cramer,  24  Colo.  A.  16.  181  P  ^88; 
Balindo  V.  Henneberry,  191  III.  A. 
368:  Peseta  v.  Halms.  60  Misc.  550, 
99  NTS  421:  Ahem  v.  Vacuna  Sales 
Co.,  140  NTS  977;  (Hiambers  v.  Sim- 
mons, (W.  Va.)  86  SE  182.  (8)  To 
show  that  plaintiff  rendered  services 
In  the  sale  of  the  pi 


656    [9  C.  J.] 


BROKERS 


[§§  127-128 


was  the  procuring  cause  of  the  transaction"  and 
the  amount  of  compensation."  Where  the  action 
is  on  a  parol  contract,  the  evidence  relied  on  to 
show  the  contract  must  be  clear  and  conrincing/" 
An  attempt  by  a  party  in  an  action  for  compensa- 
tion to  suppress  testimony  oasts  discredit  on  his 
ease.*' 

128]   7.  Trial^"— a.   In  GeneraL    A  broker 

which  he  accepted.  Albert  Booth 
Cohn  Co.  V.  Lee,  132  App.  Dlv.  887, 
117  NYS  E60.  (S)  To  show  that 
plaintiff  had  found  a  purchaser 
ready,  willlns,  and  able  to  perform. 
Doueiaa  v.  SpangenberB,  23  Cal.  A. 
294,  1B7  P  1103;  Silverman  v. 
Kromer,  185  111.  A.  400;  McGinn  v. 
Qarber,  125  Iowa  583,  101  NW  279; 
Backer  v.  Ratkowsky,  187  App.  Dlv. 
66»,  122  NYS  225.  (4)  To  show  that 
the  owner  of  the  land  actively 
brought  about  the  failure  of  the 
broker  during  his  option  to  find 
a  customer  willing  and  prepared 
to  buy  the  property'  on  the  terms 
asked  by  the  owner.  Smith  v. 
Lawrence,  9S  He.  92,  66  A  466.  (5) 
To  show  who  the  tenant  was  that 

Elalntiff  claimed  to  have  procured. 
:lce  V.  Neuman,  116  NTS  S3.  (6) 
To  show  that  plaintiff  had  any  such 
connection  with  the  sale  of  real 
•state  as  entitled  him  to  compen- 
sation. Foley  V.  Punchard,  108  NTS 
206.  (7)  To  Bhow  that  certain  writ- 
ten directions  embodying  the  terms 
of  sale  which  were  left  with  a.  bank 
with  which  the  deed  and  the  pur- 
chaser's mortgage  were  deposited  did 
not  relate  to  the  production  of  pur- 
chasers ready  and  able  to  purchase. 
Peterson  v.  Kennady,  60  Or.  E54,  120 
P  402. 

[d]  IHssvasloa  of  outomer  by 
owner. — On  -the  Issue  whether  an 
owner,  during  the  continuance  of  an 
option  given  by  him  on  certain  real 
estate,  dissuaded  a  probable  cus- 
tomer of  the  option  holder  from  pur- 
chasing from  him,  evidence  that  the 

fiwner  and  the  customer  had  several 
ntervlewB,  and  after  termination  of 
the  option  entered  Into  a  contract 
as  to  the  land,  does  not  prove*  dis- 
suasion on  the  part  of  the  owner. 
Smith  V.  Lawrence,  98  Me.  B2,  B6  A  466. 
'  [e]  Prima  fad*  proof, — ^Evidence 
that  defendant  agreed  to  pay  plain- 
tiff a  commission  for  procuring  a 
person  who  would  make  a  satisfac- 
tory exchange  of  real  estate,  and 
that  plalQtiS  brought  a  person  who 
entered  Into  a  contract  with  defend- 
ant for  an  exchange,  establishes  a 
prima  fade  right  to  recover.  Whlt- 
aker  v.  Bngle,  111  Mich.  206,  6»  NW 
493. 

[f]  A  written  afmmmt  1v  pn>- 
■pMttre  vnrehasera  (1>  with  the 
owner  of  land  to  purchase  it  for  a 
stated  price  Is  not  sufficient  proof, 
in  an  action  by  a  real  estate  broker 
for  his  commission,  that  he  procured 
purchasers,  since  that  agreement  Is 
conclusive  only  between  the  parties 
to  It.  Folinsbee  v.  Sawyer,  167  N.  T. 
1»C.  61  NB  99*  IVV  S  Wsc.  170,  28 
NTS  698].  (2>  But  It  has  been  held 
tbMt  a  written  contract  between  a 

Rurchaser  and  vendor  of  real  estate, 
1  which  the  purchaser  accepted  all 
of  the  conditions  named  oy  the 
vendor.  Is  conclusive  In  favor  of  the 
broker  In  an  action  for  services,  In 
the  absence  of  evidence  that  the  con- 
tract was  not  delivered,  or  had  been 
modified  by  parol  with  the  broker's 
knowledge.  King  v.  Knowles,  122 
App.  Dlv.  414,  108  NYS  760. 

[g]  Where  an  owner  of  land  oon- 
amnmates  a  sale  and  conveys  the 
land,  it  Is  conclusive  evidence  that 
the  price  is  satisfactory,  and  that  the 

Eurchaser  is  willing  and  ready  to 
uy.   Cooper  v.  Upton,  66  W.  Va.  401, 
64  SB  527. 

44.    See  cases  infra  this  note, 
[a]    Bvldeuoa  held  Battoisut. — (1) 
To  show, that  the  broker  was  the  pro- 
curing cause  of  the  sale  or  other 
transaction.      Massey    v.  Southern 


may  refuse  to  allow  the  prineipal  to  in^>eet  his 
books,*^  but  he  may  be  compelled,  by  order  of  court, 
to  produce  them  for  inspection  at  the  triaL'"'  An 
objection  to  the  admissibility  of  evidence  must  be 
made  when  the  evidence  is  offered;  otherwise  it  is 
waived."  So  an  objection  that  the  evidence  is  in- 
sufficient to  support  an  instmction  must  be  made 
at  the  trial."  The  court  may  receive  evidence  after 


Land  Co..  (Ark.)  174  SW  631;  Stle- 
wel  V.  Lally,  89  Ark.  196,  116  SW 
1134;  Hill  V.  McCoy,  1  Cal.  A.  159, 
81  P  1015;  Root  v.  Barbour,  61  Colo. 
399,  118  P  968;  Simms  v.  Booth,  42 
App.  (D.  C.)  268;  Allgood  v.  Pahrney, 
164  Iowa  540,  146' NW  42;  Huger  v. 
Ransom,  134  La.  696,  64  S  682;  E.  A. 
Strout  Co.  V.  Hubbard,  104  Me.  866, 
71  A  1020;  Smith  v.  Plant,  216  Mass. 
91.  108  NB  68;  Tanner  v.  JosUn, 
(Minn.)  166  NW  762;  Nelson  v.  Carl- 
son, ISO  Minn.  ISl.  16S  NW  263; 
Wright  V.  Walte,  126  Minn.  116.  148 
NW  60*  Staldl  V.  McClymonds,  90 
Hinn.  206,  96  NW  906;  Weldemeyer 
V.  Woodrum.  168  Mo.  A.  716,  154  SW 
894  (evidence  held  not  to  show  that 
plaintiff  was  not  procuring  cause); 
Hamilton  v.  Davison,  168  Mo.  A.  620, 

163  SW  277;  Sidebotham  v.  Spengler, 

164  Ho.  A.  11,  133  SW  101-  Junee- 
hlut  V.  Glndra.  134  App.  i>\v.  2il. 
118  NTS  942;  Bucksdorf  v.  Bender, 
80  Misc.  498.  141  NTS  615;  Sturen- 
berg  V.  Spero,  116  NTS  787;  National 
Mach.  Co.  V.  Kirby.  (R.  I.)  94  A  149; 
BelllB  V.  Hann,  (Tex.  Civ.  A.)  157 
SW  427;  Anderson  v.  Crow,  (Tex. 
Civ.  A.)  IBl  SW  1080;  Burd  v.  Web- 
ster, 128  Wis.  118,  107  NW  28.  (2) 
To  show  that  defendant  at  the  time 
he  sold  his  land  knew  that  the  pur- 
chaser had  been  sent  to  him  by  plain- 
tiff. Lemon  v.  De  Wolf,  89  Minn. 
466,  95  NW  816.  (3)  To  show  that 
a  broker  employed  to  sell  or  ex- 
change real  estate  was  instrumental 
in  bringing  about  an  exchange.  Rus- 
sell V.  Poor,  133  Mo.  A.  723.  11?  SW 
433.  (4)  To  warrant,  in  an  action 
for  commissions  for  selling  real 
estate  which  was  afterward  sold  by 
another  broker  to  one  to  whom  plain- 
tiff had  attempted  to  sell  it  on  the 
owner's  terms,  a  finding  that  plain- 
tiff could  not  have  sold  the  property 
on  the  owner's  terms.  Prink"  v.  Gil- 
bert, 53  Wash.  392.  101  P  1088. 

[b]  Bridenoe  held  Insnffieientw— 
(-1)  To  show  that  the  broker  was  the 
procuring  cause  of  the  sale  or  other 
transaction.  Briggs  v.  Hall,  24  Cal. 
A.  686,  141  P  1067;  Stafford  V. 
Ralney,  7  Cal.  A.  224,  149  P  611; 
Spotswood  v.  Morris,  12  Ida.  360,  86 
P  1094,  6  LRANS  666;  Hovey  v. 
Hatteson,  188-111.  A.  486;  Kramer  v. 
Vaughan  Land  Co.,  148  Iowa  721,  126 
NW  817;  Winthrop  Land  Co.  v.  Utley, 
146  Iowa  310,  1216  NW  164;  Treacy 
V.  Gilman,  161  Ky.  613,  171  SW  153; 
Courtney  v.  Henry,  (Mo.  A.)  176  SW 
1090;  McCIave  v.  Texas  Co..  160  App. 
Dlv.  714,  145  NTS  737;  Lord  v.  U.  8. 
Transportation  Co.,  143  App.  Dlv. 
437,  128  NYS  451  (lease);  Moloney 
V.  Brennan,  138  App.  Dlv.  510,  128 
NTS  875;  Meyer  v.  Improved  Prop- 
erty Holding  Co.,  137  App.  Dlv.  691, 
122  NYS  296  (lease);  Wlllard  v.  Fer- 
guson, 126  App.  DlT.  868.  110  NTS 
909;  Hawes  v.  Corporation  Liquida- 
tion Co.,  102  App.  Div.  602,  93  NTS 
8;  Halterman  v.  Lelntng.  46  Misc. 
397.  90  NTS  397;  Preedman  v.  Sip- 
stein,  161  NTS  988;  Nicholson  v.  Har- 
rison. 120  NTS  923;  Cooper  v.  Law- 
rence, 110  NTS  238;  Coogan  v.  Beller, 
109  NTS  966;  Dickinson  v.  Hahn,  19 
S.  D.  526.  104  NW  247;  (^lodwln  v. 
Gunter.  (Tex.  Civ.  A.)  142  SW  664; 
Stephenson  v.  Jackson.  (Tex.  Civ.  A.) 
128  SW  1196;  Young  v.  WhlUker, 
(Utah)  150  P  972 ;  Dennlston  v. 
Johnson,  160  Wis.  601.  152  NW  167. 
(2)  To  show  that  plaintiff  was  In- 
strumental in  effecting  the  sale. 
Hawes  v.  Corporation  Liquidation 
Co.,  103  App,  Dlv.  602,  93  NYS  8. 
(8)  To  show  a  contract  for  a  sale 
of  land  binding  on  defendants,  en- 


tered Into  by  the  procurement  of 
plaintiff.  Jacobson  v.  Rotzien.  Ill 
Minn.  627,  127  NW  419,  856. 

46.  U.  S.— Walker  Mfg.  Co.  v. 
Knox.  136  Fed.  334,  69  CCA  166 
(insufficient  to  establish  an  agree- 
ment to  accept  a  check  for  five  hun- 
dred dollars  In  full  for  plaintiff's 
services). 

Ark.— Michael  V.  White,  181  SW  139. 

Minn. — 'Nelson  v.  Carlson,  130 
Minn.  181,  163  NW  253. 

Mo. — ^Woodard  v.  Cooney.  Ill  Ha 
A.  162.  SS  SW  698  (evidence  tn  an 
action  wherein  a  real  estate  agent 
alleged  the  making  of  a  contract 
by  whidi  he  was  to  have  a,n  ha  re- 
ceived over  a  certain  amount  on 
the  sale  of  land,  in  addition  to  a 
specified  commission,  held  to  sustain 
the  verdict  of  the  Jury  that  no  sueli 
contract  was  made). 

N.  T. — Wolfsohn  V.  Haven,  95  App. 
Div.  621,  88  NTS  475;  Levy  v.  Son- 
neborn,  78  Misc.  60,  138  NTS  285 
(evidence  held  to  show  that  no 
amount  was  agreed  to  be  paid  to 
plaintiff  brokers  as  a  commission  for 
selling  realty  unless  title  passed): 
Robert  V.  Sire,  33  Misc.  766,  S7  NTS 
860  (Judgment  for  one-half  per  cent 
supported):  Davis  v.  Jacobson.  115 
NTS  133  (Insufficient  to  show  any 
value  of  plaintiff's  services);  Cuper- 
man  v.  Stern,  88  NTS  147  (Insuffi- 
cient to  support  a  finding  that  the 
agreed  compensation  was  six  hun- 
dred and  fifty  dollars.  Instead  of  one 
hundred  and  fifty  dollars,  as  con- 
tended by  defendants). 

Tex. — Kostoryz  v.  Leary,  (Civ.  A) 
ISO  SW  456  (verdict  for  flvs  hundred 
dollars  sustained). 

[a]  IHsagreemcnt  of  wltB— ees. — 
In  an  action  for  the  reasonable  value 
of  plaintiff's  services  it  was  no  ob- 
jection to  a  recovery  that  the  wit- 
nesses disagreed  as  to  the  price  usu- 
ally paid  for  such  services,  the  Jury 
not  being  bound  to  find  in  accordance 
with  the  testimony  of  any  of  the 
witnesses,  but  entitled  to  exercls« 
their  own  Judgment  on  their  esti- 
mate of  the  value  of  the  services. 
Walker  Mfg.  Co.  v.  Knox,  136  Fed 
334.  69  CCA  160. 

[bl  Svldenoe  of  value  of  prop- 
er^.— A  Judgment  for  brokerage 
measured  on  the  value  of  the  prop- 
erty at  the  time  of  sale  on  the  ex- 
change is  not  sustained,  where  there 
Is  no  proof  of  a  positive  nature  show- 
ing such  value,  McCormlck  v.  Mc- 
Caffrey, 82  Misc.  727,  66  NYS  890. 

4S.  Clamt  v.  Bchaus,  166  App.  Dlv. 
681.  141  NTS  461  (evidence  held  not 
so  clear  and  convincing  as  to  estab- 
lish the  alleged  contract). 

47.  Simes  v.  RockweU.  1S6  Masa 
372,  31  NB  484.  And  see  generallr 
Evidence  ilH  Cyo  1068  et  seqj- 

4B.  See  g«ieraUy  Trial  [88  Cyc 
1238]. 

«.  London  v.  Brandon,  Holt  N.  P. 
438,  3  BCL  176,  S  Stark.  14.  8  ECL 
296. 

00.  Browning  v.  Aylwin.  7  B.  ft 
C.  204,  14  BCL  97,  108  Reprint  699: 
RawlingB  V.  Hall.  1  C.  &  P.  11.  l> 
ECL  19  (so  holding  although  it  may 
criminate  hlmseln.  See  also  Dis- 
covery [14  Cyc  801  et  seal.  „ 

SL  Ross  v.  Pickling,  11  App.  (D. 
C.)  442;  Forget  v.  Baxter.  [Ism 
A.  C.  467  [rev  7  Que.  Q.  B.  630  (air 
13  Que.  Super.  104)]  (holding  lhat 
the  objection  that  notice  to  produce 
was  not  given,  ao  as  to  Justi&  the 
admission  of  secondary  evidence, 
must  be  made  at  the  trial). 

58.  Worthington  v.  Tormey,  34 
Hd.  188. 
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a  motion  has  been  made  to  diamiw  the  oomplaint 
for  failure  of  proof." 
[(  129]  b.  QoMUmtB  of  Law  and  Fact   Aa  in 

other  civil  actions,"  eo  in  actions  by  brokers  for 
eompensation,  questions  of  law  are  for  the  deter- 
mination of  the  court,  and  it  is  error  to  submit 
ifaem  to  the  jury.''  Thus  it  is  a  question  of  law 
for  the  court  to  determine  whether  there  is  any 
eridenee  in  support  of  the  material  issues  of  the 
esse,  or  whether  the  evidrace  is  sufficient  to  be 
submitted  to  the  jury,  and  when  it  determines  such 
question  in  the  negative,  it  may  dispose  of  the 
case  by  dismissalf  nonsuit,  or  direction  of  a 


verdict." 

QuestionB  of  fact  on  which  the  evidence  is  con- 
flicting or  not  clear  are  for  the  jury,  and  must  be 
submitted  to  them  for  determination;  and  if  a 
party,  whether  plaintifE  or  defendant,  adduces  evi- 
dence on  whieh  the  jury  would  be  justified  in  find- 
ing in  his  favor,  it  is  error  to  take  tbe  issues  from 
the  jniy  by  granting  a  nonsuit,  by  dismissing  his 
complaint  or  counterclaim,  by  sustaining  a  de- 
murrer to  his  endence,  or  by  directing  a  verdict 
against  him,  as  he  is  entitled  to  go  to  the  jury 
under  the  cireumstanees."  Thus  it  generally  falls 
within  the  province  of  the  jury  to  decide  whether 


S3.    Dealing  v.  Sears.  3  NTS  31. 

M.  See  generally  Dlsmtssal  and 
Nonsuit  [14  Cyc  38?];  Trial  [38  Cyc 
15111. 

5K.  HGL«ndon  v.  Seidell.  140  Qa. 
74,  TS  SE  410;  Montgomery  v.  Slater, 
81  Kan.  848,  12«  P  1086;  Qransbury 
V.  Saterbak,  IIS  Minn.  3X9,  133  NW 
Sal  {whether  the  broker  orally  agreed 
to  mabe  his  commiesion  contingent 
on  payment  by  the  purchaser) ; 
Nichols  V.  Whitacre,  112  Mo.  A.  692, 
Si  SW  694:  Ooodson  v.  Bmbleton, 
106  UO.  A.  77,  80  SW  22  (holding  that 
It  ts  error  to  leave  It  to  tbe  Jury  to 
determine  whether  plaintiff  compiled 
with  his  contract,  so  as  to  entitle 
him  to  recover  commissions). 

[a]  Thm  oonatmotbm  of  letton  or 
other  wzltlBffB  (1>  is  generally  a 
question  for  the  court.  Bond 
Humblrd.  118  Md.  660,  85  A  943 
(holding  that,  where  the  broker's  re- 
covery of  compensation  depends 
wholly  on  correspondence.  It  is  for 
the  court  to'determlne  the  effect  of 
the  letters);  Oroseup  v.  Downey,  105 
Md.  273,  A  910  (as  to  authority 
fn  writing);  Btartin  v.  Crumb,  168 
App.  DlT.  228.  142  NTS  1096  (rearg 
den  IS8  App.  DIv.  9S9  mem.  14S  NTS 
1130].  (2)  However,  a  Judicial  con- 
struction will  not  be  placed  on  oor- 
renondence  alone,  where  some  of  the 
letters  nitar  to  convarsatlona  be- 
tween the  parties  atCeetlng  the  same 
subject  matter,  the  purpitrt  of  which 
is  in  dispute.  Beach  v.  Travelers' 
Ina  Co..  73  Conn.  118,  46  A  867. 

[b]  IOmA  yaaaatrnm  of  law  aad 
faet. — ^In  an  action  for  commissions 
on  a  sale  of  land,  it  Is  proper  to  re- 
fuse to  submit  to  the  jury  the  ques- 
tion whether  the  parties  entered 
Into  a  contract  whereby  defendant 
employed  and  agreed  to  pay  plaintiff 
for  the  sale  of  the  land,  since 
whether  the  contract  was  entered 
Into  is  a  mixed  question  of  law  and 
of  fact,  and  questions  of  law  can- 
not be  mbmltted  to  the  Jury.  Kil- 
patrick  V.  MelAUghlln,  108  HI.  A. 
463. 

Be.  Colo. — Mauser  v.  Hurdle,  27- 
Colo.  A.  667,  140  P  479  (evidence 
held  not  to  raise  the  Issue  of  revo- 
cation): Rundle  V.  Staats,  19  Colo. 
A.  144.  73  P  1091  (verdict  directed 
for  plaintiff).  _ 

D.  C — H&rten  t.  Lofller,  81  App. 
362  (direction  of  verdict  for  defend- 
ant). 

Ga. — ^Ware  v.  Myrlck,  140  Ga.  842, 
78  SE  1088  {nonsuit);  Ware  v.  At- 
lanta Coffee  Mills  Co.,  16  Ga.  A. 
749.  8«  SE  47  (direction  of  verdict 
for  defendant);  Brooke  v.  Lewis,  12 
Oa.  A  260,  77  SE  101  (direction  of 
verdict  for  defendant)- 

111. — Rothbaum  v.  Solomon,  187  III. 
A  33S  (direction  of  verdict  for  plain- 
tiff): Digby  V.  Butler,  186  111.  A.  8 
(direction  of  verdict  for  defendant); 
Davison  V.  Zorger,  181  111.  A.  113. 

Kan, — CTrawford  v.  Surety  Inv.  Co., 
n  Kan.  748,  189  P  481. 

Md. — Luca«  V.  Crenshaw,  116  Md. 
455.  82  A  446. 

Mo. — Maddux  v.  St.  Louis  Union 
Trust  Co..  186  Mo.  A.  188,  171  SW 
669. 

N.  T.— Von  Bayer  v.  NInigret  Mills 
Co..  164  App.  Div.  698,  160  NTS  291 
(holding  that,  where,  In  an  action 
for  a  commission,  the  evidence  did 
not  show  performance  on  plaintiff's 
part  before  defendwifa  termination 


of  the  transaction,  defendant's  mo- 
tion to  dismiss  on  that  ground  should 
have  been  granted) ;  Meyer  v.  Im- 
proved Property  Holding  Co.,  137 
App.  Div.  691,  122  NTS  296;  White- 
ley  V.  Terry.  83  App.  Div.  197,  82 
NTS  89  [aft  39  Misc.  93,  78  NTS 
9111;  Moore  v.  Boehm,  45  Misc.  622, 
91  NTS  126  (holding  that  where,  in 
an  action  for  broker's  commissions, 
plaintiff's  employment  was  admitted, 
and  the  only  issue  was  whether  it 
had  been  terminated  by  notice.  It 
was  not  error  to  refuse  to  submit 
to  the  Jury  the  question  whether 
plaintiff  hsid  procured  a  purchaser 
within  a  reasonable-  time);  Mc- 
Laughlin v.  Ranger,  32  Misc.  732, 
66  NTS  460;  Steinman  V.  Henry  Mor- 

fenthau  Co.,  164  NTS  216;  Gersten- 
eld  v.  German,  123  NTS  195  (hold- 
ing that,  in  an  action  by  a  broker  for 
procuring  a  loan  for  defendant,  the 
concession  of  defendant's  counsel 
that  plaintiff  procure  a  itarty  ready 
and  willing  to  make  a  loan  on  cer- 
tain conditions  not  contained  In  de- 
fendant's offer  did  not  amount  to 
an  admission  that  he  procured  a 
loan  on  the  terms  of  the  original 
employment  so  as  to  prevent  a  dis- 
missal of  the  action), 

N.  C— Mallonee  v.  Toung,  11»  N. 
C  649.  26  SE  141. 

N.  D. — ^Kane  v.  Sherman,  XI  N.  D. 
249,  ISO  NW  222:  Harris  v.  Reynolds, 
17  N.  D.  16,  114  NW  869  (evidence 
held  Insufficient  to  show  a  cause  of 
action,  and  that  It  was  not  error  to 
direct  a  verdict  In  defendant's  favor). 

Ter.— Hall  v.  Ware,  (Civ.  A.)  148 
SW  1197;  I^pants  v.  Pnqua,  SO  Tex. 
Civ.  A.  201,  111  SW  676  (verdict  di- 
rected for  defendant). 

Sask. — ^Wright  v.  MacLachlan,  4 
DomLR  364,  20  WestLR  646. 

[a]  Whenier  hrokev  had  notlM  of 
defeot  la  prino^al's  tltU  held  under 
the  evidence  a  question  of  fact  for 
the  court's  decision.  O'Netl  v.  Prints, 
115  Mo.  A.  215,  91  SW  174. 

57.  U.  S.— Berry  v.  Chase,  146 
Fed.  626.  77  CCA  161. 

Ala. — Hutto  V.  Stough,  1B7  Ala. 
666,  47  S  1031  (whether  the  broker's 
agency  was  revoked  before  the  sale). 

Ark. — Worthen  v.  Stewart,  116 
Ark.  294,  172  SW  865;  Featherston  v. 
Trone,  82  Ark.  381.  102  SW  196. 

Cal. — Realty  Bonds,  etc.,  Co.  v. 
Point  Richmond  Canal,  etc.,  Co..  171 
Cal,  238,  152  P  433;  Hay  v.  McDon- 
ald. 81  C:al.  A.  204,  131  P  74;  John- 
ston V.  Porter,  21  Cal.  A.  97,  181  P  69. 

Colo. — Morey  v.  Harvey.  18  Colo. 
40.  31  p  719;  Paulsen  V.  Rourke,  26 
Colo.  A.  488,  146  P  711. 

D.  C. — Shlnn  v.  Evans,  27  App.  804. 
Ga. — Truitt  v,  Ansley,  12  (3a.  A. 
329,  77  SE  200  (court  held  to  have 
erred  In  directing  a  verdict.  In  view 
of  the  conflicting  evidence  as  to  the 
understanding  of  the  parties  with 
regard  to  the  nature  and  terms  of 
the  contract):  Graves  v.  Hunnicutt. 
8  Ga.  A.  99.  68  SE  658. 

Ida. — Mineau  v.  Imperial  Dredge, 
etc.,  Co.,  19  Ida.  468,  114  P  23;  Colvln 
V.  Lyons,  16  Ida.  180,  96  P  672. 

111.— Hathway  v.  Smith.  187  III.  A. 
128;  Nudelman  v.  Haffenberg,  186 
111.  A.  91;  Wood  V.  Poster,  181  111.  A. 
409;  Knotts  v.  Lake  Shore,  etc,  R. 
Co..  173  111.  A.  660;  Blackall  V.  Oreen- 
baum,  60  111.  A.  143. 
Iowa. — Duke  v.  Graham,  168  Iowa 


272,  148  NW  817;  Wells  v.  Hocking 
Valley  Coal  Co.,  137  Iowa  626,  114 
NW  1076;  Tracy  Land  Co.  v.  Polk 
County  Land,  etc.,  Co.,  131  Iowa  40, 
107  NW  1029;  Groeltx  v.  Armstrong, 
126  Iowa  39,  99  NW  128:  Ryan  v. 
Page,  123  Iowa  246,  98  NW  768. 

Kan. — Little  v.  Liggett,  86  Kan. 
747,  121  P  1125,  40  LRANS  39. 

Ky.— Asber  v.  Asher,  141  Ky.  268, 
132  SW  416;  Rotbenburger  v.  Scbon- 
Iger,  09  SW  1150,  30  KyL  1018;  West 
v.  Prewltt,  43  SW  467,  19  KyL  1480. 

Md. — Qroscup  V.  Downey,  105  Md. 

273,  65  A  930;  Blake  v.  Stump,  78 
Md.  160,  20  A  788,  10  LRA  103. 

Mass. — Cohen  v.  Ames,  206  Mass. 
186,  91  NE  212;  Willard  v.  Wright, 
208  Mass.  406,  89  NE  659;  Kurlnsky 
v.  Lynch,  201  Mass.  28.  87  NE  70: 
Wright  V.  Toung,  176  Mass.  100,  57 
NB  212:  Giles  v.  Sw^ft,  170  Mass. 
461,  49  NE  737;  Rogers  v.  Evangeli- 
cal Baptist  Benav.,  ete^  Soc,  168 
Mass.  S98.  47  NB  484;  Bornstelo  v. 
Lana,  104  Mass.  214:  Marland  v. 
Stanwood.  101  Masa  470. 

Mich.— Parker  v.  Davis,  178  Mich. 
98,  144  NW  499;  Wood  v.  Smith.  162 
Mich.  334.  127  NW  277;  West  v. 
Demme,  128  Ulch.  11,  87  NW  95; 
Marx  V.  Otto.  117  Mich.  610.  76  NW  7. 

Minn.. — Stauff  v.  Blngenhelmer,  94 
Minn.  809,  102  NW  694;  Crevler  v. 
Stephen,  40  Minn.  288.  41  NW  1039. 

Mi88.~Sunliower  Bank  v.  Pitta.  66 
S  810;  Grlflln  v.  Refuge  Cotton  Oil 
Co.,  93  Miss.  477,  46  8  946. 

Mo.— Stanley  v.  Whitlow,  181  Mo. 
A.  461,  168  SW  840;  Goldsberry  v. 
Thomas,  178  Mo.  A.  334,  165  SW 
1179;  Nooning  v.  Miller,  178  Mo.  A. 
297,  165  SW  1119;  Meyers  v.  Kllgen, 
177  Mo.  A.  724,  160  SW  569;  Carroll 
v.  Peak,  166  Mo.  A.  446,  136  SW  961; 
Hamilton  v.  Hathaway,  152  Mo.  A. 
488,  133  SW  029;  MercanUle  Trust 
Co.  v.  Lamar,  148  Mo.  A.  383,  128 
SW  20;  Northrop  v.  Dlggs,  146  Mo. 
A.  146,  123  SW  954;  McCroaky  v. 
Murray,  142  Mo.  A.  133,  126  SW  226; 
Crawford  v.  Stayton,  131  Mo.  A.  263, 
110  SW  666;  Finch  v.  Guardian  Trust 
Co.,  92  Mo.  A.  263. 

Nebr.— Maddox  v.  Harding,  91 
Nebr.  292,  136  NW  1019  (question  of 
dual  employment). 

N.  J. — Colloty  V.  Schumas,  75  N.  J. 
L.  97.  66  A  933  [aff  76  N.  J.  L.  677, 
70  A  190];  Longstreth  v.  Korb,  64 
N.  J.  L.  118,  44  A  984. 

N.  T. — Small  v.  Houaman,  208  N. 
Y.  116,  101  NB  700  [rev  148  App.  Div. 
760,  1S7  NTS  60O];  Davidson  v. 
Stocky,  802  N.  T.  428.  96  NE  TS3 
(holding  that  It  was  error  to  grant 
defendant's  motion  for  a  nonsuit  If 
the  evidence  would  have  Justified  the 
jury  in  finding  that  plaintiff  procured 
a  purchaser  for  defendants'  real 
estate,  ready,  able,  and  willing  to 
purchase  on  the  terms  and  at  the 
price  fixed  by  defendants);  Lockhart 
V.  Hamlin,  190  N.  T.  132,  82  NE  1094; 
Minor  V.  Beveridge,  141  N.  T.  399, 
36  NE  404,  38  AmSR  804;  Condit  v. 
Cowdrey,  123  N.  T.  463.  26  NE  946 
[rev  67  N.  T.  Super.  66,  6  NTS  187]: 
Roaenzweig  v.  Raubitschek,  160  App. 
DIv.  448.  160  NTS  868:  Knight  v. 
Brown,  162  App.  Div.  438,  147  NTS 
628;  Poss  v.  New  Tork  Cent.,  etc..  R, 
Co..  161  App.  Div.  681,  146  NTS  930; 
L'Ecluae  v.  Field,  164  App.  Div.  686, 
139  NTS  383  (whetlur '  defendai 
acted  ingo^^g^i^jj^r 
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plaintiff  was  in  fact  employed  as  broker  and  an- 
thorized  to  perform  the  acts  on  which  he  bases  his 


right  to  eompeneation;'*  whether  his  services  -were 


broker's  authority  to  sell  Just  before 
the  sale  was  effected  through  an- 
other broker  to  a  purchaser  procured 
by  plaintiff):  Veit  v.  Schlachter,  120 
App.  Div.  699,  104  NTS  1052;  Qeog- 
began  v.  Chatterton,  113  App.  Dlv. 
836,  99  NTS  702;  De  Kremen  v. 
Clothier,  109  App.  Dlv.  481,  96  NTS 
62S  < whether  commissions  were  to 
be  paid  before  title  passed);  Bene- 
dict V.  PIncua,  109  App.  Dlv.  20,  96 
NTS  1042:  Lichtensteln  v.  Case,  99 
App.  Div.  670,  91  NTS  67  (aa  to  good 
faith  of  plaintiff);  Rooms  v.  Robin- 
son, 99  App.  Div.  143,  90  NTS  1056; 
Boyd  v.  Vale,  84  App.  Div.  414,  82 
NTS  932;  Gracie  v.  Stevens,  66  App. 
Div.  203,  67  NTS  688  [aff  171  N.  Y. 
668  mem,  63  NB  1117  mem];  Reddin 
V.  Dam,  51  App.  Div.  636,  64  NTS 
611;  Meyer  v.  Straus,  42  App.  Dlv. 
613,  58  NTS  904;  Walton  v.  Chese- 
brough,  39  App.  Dlv.  606  mem.  67 
NTS  687  [aff  167  N.  T.  606  mem,  60 
NB  1121  mem]:  lAmaon  v.  Main,  43 
N.  T.  Super.  24;  Thornal  t.  Pitt,  36 
N.  Y.  Super.  879  [rev  on  other 
grounds  68  N.  Y.  6831:  Ijord  v.  Crane, 
78  Misc.  88>,  188  NTS  383;  Sawyer 
V.  Delcken,  66  Misc.  634,  107  NTS  660 
(whether  a  custom  existed  as  to  the 
time  for  the  payment  of  commis- 
sions, and  whether  the  parties  con- 
tracted with  reference  thereto); 
Block  V.  Lrf>we,  61  Misc.  8,  99  NTS 
951;  Goldshear  v.  Barron,  42  Misc. 
198,  86  NTS  396;  Melslahn  v.  Engle- 
hard,  1  Misc. -412.  20  NTS  900  [aff 
2  Misc.  187,  21  NTS  688];  Donnell  v. 
First  Mortg.,  etc.,  Co.,  153  NTS  218; 
Parke  v.  Murphy,  141  NTS  624  (hold- 
ing that,  where.  In  an  action  for  com- 
missions on  the  sale  of  a  business, 
there  was  evidence  that  the  pur- 
chaser of  the  business  was  intro- 
duced to  defendant  by  plaintiff.  It 
was  error  to  dismiss  the  complaint); 
Ranger  v.  Leo,  117  NTS  927;  Marum 
V.  GranlU.  117  NTS  726;  Markowlti 
V.  Miller,  113  NTS  1037  (holding 
that.  In  an  action  for  commissions 
for  procuring  a  contract  for. the  pur- 
chase of  defendant's  property,  where 
plaintiff  claimed  that  defendant 
again  promised  to  pay  the  commis- 
sions after  the  contract  was  pro- 
cured,  although  it  was  unenforceable 
until  approved  by  the  court,  which 
defendant  denied,  a  jury  Question 
waa  raised,  so  that  It  was  error  to 
direct  a  verdict  for  defendant) ; 
Schubert  v.  Kaplan.  10»  NTS  729; 
Hann  V.  Brettler,  107  NYS  78. 

N.  C— Nevlns  r.  Hughes.  168  N.  C. 
477,  84  SB  769. 

N.  D. — ^Anderson  v.  Johnson,  16  N. 
D.  174,  112  NW  138. 

Okl. — Culbertson  v.  Mann.  80  Okl. 
249,  120  P  918. 

Or. — Norman  t.  Bills,  74  Or.  168, 
143  P  1112. 

Pa. — Meyer  v.  Wiest,  250  Pa.  678, 
96  A  715  (whether  broker  was  li- 
censed); Ringgold  V.  Rhodes,  132  Pa. 
189,  IS  A  lllS;  Clendenon  v.  Pan- 
coast.  75  Pa.  213;  Lamb  v.  Elder,  56 
Pa.  Super.  522;  Strout  Co.  v.  Hoopes, 
6t  Pa.  Super.  314;  Papajlan  v.  Scott, 
47  Pa.  Super.  126;  Papajtan  v.  Scott, 
37  Pa.  Super.  560;  McCaffrey  v.  Page. 
20  Pa.  Super.  400;  Raeder  v.  Butler, 
19  Fa.  Super.  604. 

S.  C. — Bowen  v.  Johnson,  87  S.  C. 
264,  69  SB  294;  Watson  v.  Paschall, 
83  S.  C.  366,  66  SE  337, 

S.  D. — Dickinson  v.  Hahn,  23  S.  D. 
65,  119  NW  1034,  19  S.  D.  526.  104 
NW  247. 

Tex. — Parks  v.  Sullivan,  (Civ.  A.) 
1E2  SW  704  (whether  an  actual  sale 
was  consummated);  Stockton  v. 
Crow,  (Civ.  A.)  132  3W  962;  Toland 
V.  Williams,  (Civ.  A)  129  SW  392; 
Smith  V.  Fears.  (CW.  A.)  182  SW  433 
(evidence  held  to  warrant  submit- 
ting to  the  Jury  the  question  whether 
plaintiff  was  a  joint  purchaser) ; 
Hancock  v.  Stacy,  (Civ.  A.)  116  SW 
177j  J.  B.  Watklns  Land  Hortg.  Co. 
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177:  J.  B.  Watklns  Land  Uortg. 
V.  Thetford,  48  Tex.  ClT.  A.  686, 


SW  72  (whether  the  broker  did  not 
act  merely  aa  a  aubagent  of  other 
brokers);  Blair  v.  Slosson,  27  Tex. 
CIv.  A.  403.- 66  SW  112. 

Utah. — Qenter  v.  Conglomerate 
Min.  Co.,  23  Utah  165,  64  P  362. 

Va.~PaschaU  v.  GIUlss.  113  Va. 
643.  75  SE  220,  AnnCasl913E  778. 

Wash. — Bagley  v.  Foley.  82  Wash. 
222,  144  P  25;  Larson  v.  Lorer,  48 
Wash.  661,  94  P  109  (whether  con- 
tract of  employment  was  rescinded). 

W.  Va.— Ice  V.  Maxwell.  61  W.  Va. 
9,  65  SE  899  (whether  there  Is  evi- 
dence that  the  time  given  a  real 
estate  broker  to  procure  a  purchaser 
has  been  waived,  or  the  contract  has 
been  continued). 

Wis.-~011ver  V.  KatS,  131  Wis.  409, 
111  NW  609;  SchultS  V.  Eberle,  124 
Wis.  594,  102  NW  1066  (as  to  terms 
of  oral  contract  of  employment) ; 
Bell  V.  Siemens,  etc..  Electric  Co., 
101  Wla.  320,  77  NW  152  (whether  the 
broker  has  earned  his  commission). 

Eng.— Mitchell  v.  Newhall,  16  M.  & 
W.  308.  153  Reprint  867. 

Can. — Dunsmuir  v.  Locwenberg,  80 
Can.  8.  C.  884. 

[a]  mat  ooaaUtatM  a  naaom- 
ahle  time  Is  generally  a  question  of 
fact  for  the  jury.  Dent  v.  Powell,  80 
Iowa  466,  46  NW  772  (time  to  be 
allowed  a  vendor  to  perfect  his  title); 
Asher  V.  Asher,  141  Ky.  268.  132  SW 
416  (holding  that,  in  an  action  on  a 
contract  by  which  defendant  agreed 
to  pay  plaintiff  a  certain  commission 
for  purchasing  land  for  him,  part  to 
be  paid  when  the  lands  were  turned 
In  and  the  remainder  when  they  were 
surveyed  and  a  good  title  shown, 
whether  defendant  had  a  reasonable 
time,  before  the  suit  was  brought, 
to  survey  certain  lands  purchased  by 
plaintiff  and  to  procure  deads,  etc., 
was  a  Jury  question);  Hurst  v.  Wil- 
liams, 102  SW  1176.  81  KyL  668  (rea- 
sonable time  for  performance); 
Slagle  V.  Russell,  114  Md.  418,  80  A 
164;  Tull  V.  SUrmer,  188  Mo.  A.  713, 
176  SW  611  (for  performance  by 
broker);  Wanstrath- Real  Est.  Co.  v. 
Wens,  186  Mo.  A  162.  170  SW  846 
(for  performance);  Hall  v.  Olson.  68 
Or.  464,  114  P  638  (for  performance; 
mixed  question  of  law  and  fact).  But 
see  Beach  v.  Travelers'  Ins.  Co.,  78 
Conn.  118,  46  A  867  (time  to  be  al- 
lowed a  vendor  to  deliver  possMslon 
to  the  purchaser). 

[b]  gstflg— as*— In  an  action  to 
recover  commission  for  the  sale  of 
land,  where  the  evidence  ahows  that 
the  Intending  nurchaaer  waa  able, 
ready,  and  wUung  to  perform,  hut 
defendant  claims  that  plaintiff  pre- 
vented the  fulfillment  of  the  agree- 
ment by  defendant  within  the  time 
specified  in  the  contract,  the  question 
whether  the  negligence  of  plaintiff 
was  the  cause  or  defendant's  failure 
to  perform  Is  for  the  jury.  Btauff 
V.  Bingenhelmer,  94  Minn.  809,  102 
NW  694. 

[c]  The  aanonnt  of  eompesvaUon 

agreed  on.  or  to  which  plaintiff  is 
entitled.  Is  generally  a  question  for 
the  jury,  on  conflicting  evidence. 
Smith  v.  Mayfleld,  168  111.  447,  45 
NE  167;  Roney  v.  Healy,  170  Mich, 
46,  136  NW  969  (whether  a  broker 
was  entitled  to  a  commission  on  all 
the  money  secured  as  a  loan,  or 
merely  on  the  part  not  used  to  pay 
a  mortgage  on  the  property);  Glover 
V.  Henderson.  120  Mo.  367,  26  SW 
175,  41  AmSR  696;  Boyd  v.  Vale,  84 
App.  Dlv.  414.  82  NTS  932;  Webb  V. 
Wolfard.  66  Or.  894,  108  P  1005 
(whether  the  amount  of  the  commis- 
sion was  fixed);  Carter  v.  Moss.  210 
Pa.  612,  60  A  310  (holding  that,  in 
an  action  for  commissions  for  se- 
curing a  loan,  where  the  evidence 
for  plaintiff,  although  contradicted 
by  defendant,  tends  to  show  an 
ureement  to  pay  one  per  cent  on 
the  amount  loaned  by  the  parties 
secured  by  plaintiff,  the  question  as 


to  such  agreement  Is  for  the  Jurr); 
Stockton  V.  Crow.  (Tex.  CIv.  A)  13! 
SW  962;  Jackson  v.  Stephenson,  62 
Tex.  Civ.  A.  632.  114  SW  848;  Bur- 
don  V.  Brlguelet,  125  Wis.  341.  104 
NW  S3  (value  of  services). 

58.  U.  S. — Gamble  v.  Cleveland 
Cliffs  Iron  Co.,  168  Fed.  49.  85  CCA 
379;  Plymer  v.  Hartford,  etc..  Transp. 
Co.,  103  Fed.  674  [aff  280  Fed.  624,  17 
COA.  2S8] 

Ala.— Stevens  v.  Bailey.  149  Ala. 
266,  42  3  740. 

Ariz. — Gibson  v.  McLane,  148  P 
2S8 

Ark. — Worthen  v,  Stewart,  11$ 
Ark.  294,  172  SW  866. 

Conn. — Summa  v.  Dereaklawlcs,  88 
Conn.  647,  74  A  806. 

Ga. — McKlnnon  v.  Hope.  118  Ga. 
462.  46  SB  413. 

111.— Wood  V.  Poster.  181  111.  A 
409;  Weaver  v.  Gaaklns.  180  111.  A. 
28;  Doggett  v.  Ruppert,  178  IIL  A 
230. 

Iowa. — Duke  v.  Graham.  163  Iowa 
272,  143  NW  817;  Hill  v.  Dakin.  162 
Iowa  103,  148  NW  821;  Kinkead  v. 
Hartley.  161  Iowa  613.  143  NW  591. 
AnnCasl91SD  1;  Seevers  v.  Cleveland 
Coal  Co..  168  Iowa  674,  138  NW  793, 
AnnCasl9]SD  188;  Ryan  v.  PagS.  123 
Iowa  246,  98  NW  768. 

Kan. — Farquharson  v.  Llghtner,  96 
Kan.  117.  160  P  666:  Stewart  t. 
Woodward,  7  Kan.  A.  633.  63  P  148. 

Ky. — Womaok  v.  Douglas,  167  Ky. 
716,  168  SW  1130:  Castleman  v.  Rus- 
tenholts,  145  Ky.  146,  140  SW  170. 

Me. — Thompson  v.  Soule.  109  Ma 
286,  83  A  1108  (whether  defendant 
promised  to  pay  plaintiff  for  the 
services  rendered). 

Mass. — ^Wheeler  v.  Lawler,  !» 
Masa  210,.  110  NE  278:  Gordon  v. 
Marlborough  First  Universallst 
Soc,  217  Mass.  80,  104  NE  448: 
Monk  V.  Parker,  180  Mass.  246,  61 
NE  798. 

Mich. — Lemer  v.  Har\'ev.  166  NW 
427  (holding  that,  on  conflicting  evi- 
dence as  to  whether  the  oral  con- 
tract of  agency  for  the  sale  of  land 
was  general  or  special,  the  questioD 
of  Its  character  was  for  the  Jury): 
Codd  V.  Belts.  94  Mich.  191.  68  NW 
1067. 

Minn. — Merrlam  v.  Johnson,  St 
Minn.  61,  90  NW  116. 

Mo.— Meyers  v.  Kllgen.  177  Ho.  A 
724.  160  SW  669:  BalTentlDe  v.  Mer- 
cer, 130  Mo.  A.  606,  109  SW  1087. 

Nebr.— Hanan  v.  McLeod,  88  Nebr. 
763,  141  NW  1180. 

N.  H.— Tltua  V.  Annia,  77  N.  H. 
478,  98  A  114. 

N.  J.— Longstretfa  v.  Korb.  64  N. 
J.  L.  112,  44  A  934. 
,  N.  T. — Mutchntck  v.  Friedman. 
135  App.  Dlv.  866.  120  NTS  375 
■  (whether  express  contract  to  pay 
commissions):  Norden  v.  Duke.  120 
App.  Dlv.  1,  104  NTS  864:  Tleck  v. 
McKenna,  115  App.  Dlv.  701.  101 
NTS  817;  Benedict  V.  Plncus.  109 
App.  Dlv.  20,  96  NYS  1042;  Thiel  v. 
Schonzeit,  104  App.  Dlv.  ISl.  9i 
NYS  383;  Cohn  v.  James  McCreeiy 
Realty  Corp..  102  App.  Dlv.  611.  91 
NYS  143  [aff  184  N.  Y.  168.  76  NE 
1079];  Cody  v.  Dempsey,  86  App. 
Dlv.  335.  83  NTS  899;  Palmer  v. 
Durand.  62  App.  Div.  467,  70  NTS 
1105;  Reddin  v.  Dam.  61  App.  Dlv. 
636  mem,  64  NYS  611;  Ward  v.  Van 
Duser.  2  N.  T.  Super.  182;  De  Uars 
V.  Boehm,  6  Misc.  88.  86  NTS  (T: 
Lechnyr  v.  Oennaniriar,  lis  NTS  969 
(holding  that  where.  In  an  action 
by  a  broker  to  recover  compensation 
for  obtaining  a  loan  for  defendsnL 
the  evidence  showed  that  the  con- 
tract signed  by  defendant  referred 
to  the  making  of  the  loan  by  plain- 
tiff but  also  called  for  the  accept- 
ance of  the  loan  the  following  dtr, 
and  that  the  lender  produced  wu 
ready  and  willing  to  make  the  lotn, 
and  that  the  transaction  failed  fee* 
cause  defendant's  property  was  ea* 
cumbered  beyond  the  condlttoo  of 
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rendered  Arfttnitonsly;"  whether  his  eautxaek  was 
exelnuve;^  whether  there  was  aotnal  fraud 
irtietber  the  broker's  enstomer  was  able,  ready,  and 
wiliing  to  enter  into  the  transaction     whether  the 


the  application,  the  question  whether 
the  contract  of  empJoyment  was  as 
testified  to  b/  plaintiff,  or  was  in 
fact  a  cover  for  usury,  was  a  quea- 
tlon  for  the  jury). 

Or—Norman  v.  Enils,  74  Or.  168, 
143  P  1112;  Hahon  v.  Rankin,  64  Or. 
328,  102  F  60S,  103  P  63. 

Po^ — Carter  v.  Mosa.  210  Pa.  612, 
60  A  310  <a8  to  agreement  for  se- 
curing loan):  BlacK  v.  Snook,  204 
Pa.  11»,  63  A  648  (question  of  ex- 
clusive agency);  Dixon  v.  Daub,  17 
Pa.  Super.  168. 

S.  D. — Hetmberger  v.  Rudd,  80  S. 
D.  289.  138  NW  374  (holding  that, 
where  a  real  estate  broker's  employ- 
ment contract  was  oral  and  the  evi- 
dence conflicting,  the  question  of  Its 
terms  was  for  the  Jury);  Ewing  t. 
Lunn,  22  S.  D.  96,  115  NW  527. 

Tex. — McKinney  v.  Thedford,  (Civ. 
A.)  166  SW  443:  Inman  v.  Brown, 
(Civ.  A.)  147  8W  662;  I^ngworth  v. 
Stevens.  (Civ.  A.)  146  BW  ZS7;  Wat- 
kins  Land  Mortg.  Co.  V.  Thetford. 
43  Tex.  Clv.  A.  636,  96  SW  7S  (ques- 
tion of  subagency). 

Utah. — Genter  v.  Conglomerate 
MIn.  Co..  28  Utah  166,  64  P  862. 

Va. — Arents  v.  Casselnian,  JIO  Va. 
509,  66  SB  820  (whether  Uiere  had 
been  a  renewal  of  the  contract  of 
employment). 

Wia— SchulU  V.  Eberle,  124  Wis. 
S94.  102  NW  105G. 

[a]  Bat  It  la  a  aoMtlo  'o'  the 
soon  where  the  authority.  If  any. 
Is  In  writing.  Groscup  v.  Downey, 
105  Md.  273,  66  A  930;  Henderson  v. 
Sonneborn,  80  Pa.  Super.  182. 

[bl  The  aattLorltr  of  the  prlitoi' 
fsl's  agent  to  emplor  a  hrokwr  is  a 
question  for  the  Jury.  Doggett  v. 
Euppert,  178  III.  A.  230:  Qroelts  v. 
Armstrong,  126  Iowa  39,  99  NW 
12S;  PhillTps  V.  Hazen.  122  Iowa  47S, 

98  NW  306:  Codd  V.  Solti,  94  Mtch. 
191.  63  NW  1067. 

[c]  QoMrtloiw  Of  ntUoatlon  are 
questions  of  fact  to  be  left  to  a  Jury 
under  proper  Instructions.  Blakes- 
lee  V.  PeAody.  180  Mich.  408,  147 
NW  670;  UcMullln  v.  Relgbard.  24« 
Fa.  689,  82  A  747;  Genter  v.  Con- 

{lomerato  Mln.  Co.,  28  Utah  166, 
4  P  362. 

[dl  Th»  court  should  doelave 
whMhsr  «  glTva  act  la  In  txoeaa  of 
tte  htrakoCa  anthoxfty,  so  that,  m 
an  action  for  commissions  for  pur- 
chasing land  for  defendant,  the 
court  properly  Instructed  that  any 
payments  made  by  plaintiff  to  ven- 
ion  in  excess  of  the  amount  limited 
by  defendant  was  without  author- 
ity. Hahon  V.  Rankin,  64  Or.  828, 
102  P  608.  103  P  68. 

[e]  Whtfthw  dafondast  had  wtth- 
iimm  thm  awtygty  .before  his  terms 
were  acceptea  la  generally  for  the 
Jury.  Wheeler  v.  Lawler,  2X8  Haaa. 
210.  110  NB  278. 

se.  Armatronr  t.  Ft  IBidwmrd, 
1G9  N.  Y.  816.  63  HE  Hit  frev  84 
Run  261,  22  ffYS  482]:  Darling  v. 
Jbma.  14  NYS  661. 

[a]  iigfiinyi»i»«««y  mBunlealoiu~* 
Whether  tha  brokor  had  given  th* 
principal  reaaon  to  believe  that  he 
intended  to  reltnquiA  hla  commlo- 
•lon,  and  the  principal  relying 
thereon  had  foregone  his  right  to 
entbrce  a  contract  of  aalo,  was  for 
the  Jury.  Ingalls  v.  Smith.  93  Kan. 
314.  146  P  84S. 

eo.    Rothenburger    v.  Schoniger. 

99  8W  1160.  SO  KyL  1018;  BartTett 
T.  Doyle.  161  Wis.  624.  166  NW  126. 

61.  Ind. — Mullen  v.  Bower,  23 
Ind.  A.  294.  63  NE  790. 

Kan.— Avery  v.  Howell,  153  P  532 
(holding  that,  where,  in  a  real  es- 
tate broker's  action  for  commlaelon, 
the  answer  set  up  plaintiffs'  fraud, 
and  also  that  the  proposed  purchaK«^r 
*as  not  ready,  willing,  and  able  to 
carry  out  the  agreement,  and  there 
was  some  evidence  to  sustain  the 
defense  of  fraud.  It  was  error  to 
■Qstaln  a  demurrer  to  defandanta' 


evidence,  although  there  was  no 
evidence  to  support  the  other  de- 
fense). 

Mass. — Newhall  v.  Pierce.  116 
Masa  467, 

N-  Y. — Roome  v.  Robinson.  99 
App.  Dlv.  143,  90  NYS  1055;  Geery 
V.  Pollock.  16  App.  DJv.  321,  44  NTS 
673;  Ames  v.  McXalty.  6  Misc.  93, 
26  NTS  7;  Page  v.  Voorhies,  16  NTS 
101. 

Okl.— Heath  v.  Chownlng,  43  Okl. 
274,  142  P  1108. 

Pa. — Vandevort  v.  Wheeling  Steel, 
etc„  Co.,  194  Pa.  118,  46  A  86:  Mc- 
Caffrey V.  Page,  20  Pa.  Super.  400. 

[a]  Dual  agsaojii — (1)  Whether 
defendant  consented  to  plalntllTa 
acting  as  agent  for  both  parties  is 
genei^ally  a  Jury  question.  Golds- 
berry  V.  Thomas,  178  Mo.  A.  234,  165 
SW  1179.  (2)  But  where.  In  an  ac- 
tion by  real  estate  agents  for  a  com- 
mission, plaintiffs  tulege  that  they 
acted  for  both  with  the  knowledge 
of  each,  but  the  evidence  falls  to 
show  such  knowledge,  a  demurrer 
to  the  evidence  should  be  sustained, 
although  fraud  is  not  pleaded  In  de- 
fense. HofFhinea  v.  Thorson,  92 
Kan.  606,  141  P  253.  (3)  Evidence 
held  not  to  warrant  submitting  to 
the  Jury  whether  plalntills  acted  in 
a  dual  capacity  with  the  full  knowl- 
edge ana  consent  of  defendant. 
Crawford  v.  Surety  Inv.  Co.,  91 
Kan.  748.  139  P  481. 

63.  Iowa, — McDermott  v.  Ma- 
honey,  119  Iowa  470,  98  NW  499: 
Hamlll  V.  Baumhover,  110  Iowa  869, 
81  NW  600. 

Mass. — Wheeler  v.  lAwIer,  2X2 
Mass.  210,  110  NB  273. 

Mo. — Bunyard  v.  Farman.  176  Mo. 
A.  89.  161  SW  640:  Finch  v.  Guar- 
dian Trust  Co.,  92  Mo.  A.  263. 

Pa. — MIddleton  v.  Thompson,  1 68 
Pa.  112,  29  A  796. 

Tex. — Smye  v.  Groesbeck,  (Civ. 
A.)  73  SW  972.  _ 

[a]  Snt  where  It  aspeata  tram 
the  nneontradloted  «videBoe  that 
plaintiff  did  not  procure  a  purchaser 
ready  and  willing  to  buy  on  the 
terms  flxed  by  the  owner,  the  court 
may  direct  a  verdict  In  fftvor  of  de- 
fendant. Brook  V.  liewla.  18  Qa.  A. 
260,  77  SE  101. 

[b]  Vho  nneoatradleted  teatS- 
mony  of  a  prospeotlva  pvrohaser 
may  bo  sufficient  to  take  to  the  Jury 
the  question  of  his  ability  to  per- 
form the  contract  so  as  to  entitle 
the  broker  to  hia  commlaslon.  Paul- 
sen V.  Rourka,  Xf  Colo.  A.  488,  14B 
P  711. 

es.  Ala. — Handley  v.  Shaffer,  177 
Ala.  636.  69  S  286. 

Cal. — Hill  v.  McCoy,  1  Cal.  A.  169, 
81  P.^101B. 

Co^o,— Satisfaction  Title,  etc^ 
Co,  V.  Tork,  64  Colo.  666,  670.  181  P 
444  £cit  Cyc].  ^ 

Conn. — Duncan  v.  Kearney,  72 
Conn.  &86.  45  A  868.      ,  „  - 

Ga. — Graves  v.  Hunnlcutt,  8  Ga. 
A.  99,  68  SB  568. 

Ida. — Smith  v.  Anderson.  2  Ida 
(Haab.)  837.  21  P  412. 

111.— Raaar  v.  Spurling.  184  III.  A. 
887:  ahead  v.  Lomaiana  liUmber  Co.. 
182  111.  A.  810:  Doggett  v.  Buport. 
178  111.  A.  880;  Fox  v.  Ryan,  146  III. 
A.  846;  RMd  v.  Young.  1 46  IH.  A. 
210;  Hoehn  v.  Mudge.  188  111.  A  19S. 

lowa.^ — Ball  v.  Davenport._  170 
Iowa  38.  168  NW  69:  Elwood-Bmer- 
son  Land  Co.  v.  Bleaadale,  139  NW 
664;  KurU  v.  Payne  Inv.  Co..  166 
Iowa  876.  186  NW  1076:  Fenton  v. 
Miller,  168  Iowa  747,  184  NW  95; 
Wells  v.  Hocking  Valley  Coal  Co.. 
137  Iowa  626,  114  NW  1076  (whether 
plaintiff's  negotiations  with  the  sub- 
sequent purchaser  of  the  property 
had  been  wholly  abandoned  and  the 
sale  made  Independent  of  plaintiff's 
agency);  Reld  v.  McNemey,  128 
Iowa  860,  102  NW  1001;  Rounds  v. 
Allea,  116  Iowa  846,  89  NW  1088. 


bn^er  wu  in  faet  the  proenring  eause  of  the  sale 
or  other  transaotion  entered  into  by  the  prineipal 
and  the  cuBtamer;**  whether  the  failure  of  the 

conBummation  of  the  transaction  was  due  to  the 

Kan. — Grimes  v.  Emery,  94  Kan. 
701,  146  P  1136,  92  Kan.  911.  141  P 
1002. 

Ky. — Castleman  v.  Rustenholts, 
146  TKy.  146,  140  SW  170. 

Md. — Stagle  V.  Russell,  114  Md. 
418,  80  A  164;  Walker  v,  Baldwm. 
106  Md.  619,  68  A  25. 

Mass. — Woods  v.  Lowe,  207  Mass. 
1,  92  NB  772;  Cadlgan  v.  Crabtree. 
192  Masa.  233,  78  NE  412;  Hosmer 
v.  Fuller.  168  Mass.  274.  47  NE  94 

Mich. — Parker  v.  Davis,  179  Mich. 
93,  144  NW  499;  West  v.  Demme,  128 
Mich.  11.  87  NW  96;  Brooks  v. 
Leathers,  112  Mich.  463,  70  NW 
1099;  Kelso  v.  Woodrufl,  88  Mich. 
299.  50  NW  249. 

Minn. — DlfTert  v.  Adams.  112 
Minn.  443,  128  NW  467;  Hennlnger 
V.  Burch,  90  Minn.  43,  96  NW  678." 

Mo.— Bartlett  v.  Garrett,  188  Mo. 
A.  144.  176  SW  79;  Perry  v.  Edelen, 
181  Mo.  A.  498,  164  SW  646;  Ross  v. 
Major,  178  Mo.  A.  431,  163  SW  880; 
CotCman  v.  Dras  Realty  Co.,  176  Mo. 
A.  692,  169  SW  842:  Duncan  v.  Tur- 
ner, 171  Mo.  A.  661,  164  SW  816; 
Lane  v.  Cunningham,  171  Mo.  A.  17, 
163  SW  625;  Blgham  v.  Llnvllle.  17(f 
Mo.  A.  354,  16B  SW  713;  Welsels- 
Gerhart  Real  Est.  Co.  v.  Epstein. 
157  Mo.  A  101,  137  SW  326;  Dunoaii 
y.  Hills,  156  Mo.  A.  702.  136  SW  460; 
Murphy  v.  Knights  of  Columbus 
Bldg.  Co.,  155  Uo.  A  649,  135  SW 
446;  Gould  v.  St.  John,  153  MO.  A. 
613,  134  SW  678;  Burns  v.  Moore. 
133  Mo.  A-  6,  112  SW  1002;  Mead  v. 
Arnold.  131  Mo.  A.  214,  110  SW 
«&6:  Kinder  v.  Pope,  106  Mo.  A.  686, 
80  SW  816. 

N.  J. — Weeks  v.  Theodore  Smith, 
etc,  Co.,  79  N.  J.  L  388.  75  A  773; 
McLaughlin  v.  Campbell,  78  N.  J. 
L.  641.  74  A  630;  Hudson  Real  Bst. 
Co.  V.  Bauer,  74  N.  J.  L.  90,  64  A 
964. 

N.  Y.— Lockhart  v.  Hamlin.  190 
N.  T.  182,  82  NS  1094;  Ware  v.  Doa 
Passos,  168  N.  Y.  281,  66  NB  742; 
Armstrong  v.  Ft.  Edward,  169  N.  Y. 
816,  62  im  1116  [rev  84  Hun  261, 
32  NYS  433];  Smith  v.  McGovern, 
66  N.  Y.  674;  Travis  v.  Bowron,  I3S 
App.  Dlv.  564,  123  NYS  290;  Kalk- 


steln  V.  Jackson,  132  App.  Div.  1,  116 
NTS  802;  Donovan  v.  Weed,  88  App. 
Dlv.  630,  83  NYS  682  [rev  on  other 
grounds  182  N.  Y.  43,  74  NE  6631; 
Palmer  v.  Durand,  62  App.  Dlv.  467, 
70  NYS  1105;  Holmes  v.  Briksen.  66 
App,  Dlv.  623,  66  NYS  1090;  Reddtn 
T.  ^m,  61  Xpp.  Div.  636,  64  NYS 
611;  Condict  v.  Cowdrey,  61  N.  T- 
Super.  815,  19  NYS  699  fev  on 
other  grounds  139  N.  Y.  273,  34 
NB  781j;  Ayres  v,  Qufgley  Furniture 
Co.,  68  N.  T.  Super.  4,  12  NYS  669; 
Journeay  v.  Tallman,  40  N.  Y.  Super. 
436;  Smith  v.  Smith,  31  N.  T.  Super. 
662:  Friedman  v.  Guth,  113  NYS  11 
(holding  that,  la  an  action  for 
l>roker's  commissions,  where  it  was 
doubtful  whether  any  case  had  been 
made  out  for  plaintiffs,  and  defend- 
ant's positive  uncontradicted  testi- 
mony showed  that  the  one  with  whom 
he  traded  was  introduced  by  a  third 
person,  the  question  as  to  whether^ 
plaintiffs  were  the  procuring  causo 
of  the  deal  was  for  the  Jury) ; 
Bickart  v.  Hoffmann.  19  NYS  472; 
Bonwell  v.  Howes,  i  NYS  436  [rev 
16  Daly  48,  X  NTS  717];  Shlpman  v. 
Fre^,  1  NYS  67  [rev  on  other  . 
grounds  16  Daly  161.  8  NYS  982']. 
Compare  Dona  van  v.  Weed,  188 
N.  Y.  48,  74  NB  668  [rev  86  App. 
Div.  630  mem.  83  NYS  682]  (holding 
that,  where,  some  months  after  the 
authority  to  sell  land  had  been  re- 
voked for  the  failure  of  the  broker 
to  procure  a  purchaser,  the  owner 
sold  the  land  to  one  with  whom  he 
bad  attempted  to  negotiate  a  sale, 
it  was  error  to  submit  the  case  to 
the  Jury  to  determine  wbe(her  plain* 
tiff  was  the  etncient  <^«9^V~J1'H 
curing  the  Si^ze6  by  VJVjUVlt, 
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default  of  the  prineipal;*'  and  whether  the  broker 
had  performed  his  services  bo  as  to  entitle  him  to 
a  eommissionf  although  no  sale  vaa  made." 

130]  c.  LurtmcUoiis.""  Instmctiraia  to  the 
jury  in  actions  by  brokers  for  c<nnpensation  are 


governed  by  the  same  roles  that  a|^y  in  eiril 
aetionB  generally,*'  such  as  the  roles  that  Uu  in- 
Btroetitms  must  properly  and  definite]^  state  the 
law   applicable   to    the   issued   uid   the  eri- 


Okl.— Schleyel  v.  Fuller,  149  P 
1118;  Elchoft  V.  RuBsell,  149  P  146; 
Yarborough  v.  Richardson.  38  Okl,  11, 
131  P  680;  Wheelan  v.  Hunt,  87  Okl. 
62S,  133  F  52. 

Or. — Jennings  v.  Trummer,  82  Or, 
149.  96  P  874,  132  AmSR  680,  23  LRA 
NS  164. 

Pa. — Ortffltb  V.  Cowan.  67  Pa. 
Super.  625;  Wame  v.  Johnston,  48 
Pa.  Super.  98:  Peters  v.  Holmes,  45 
Fa.  Super.  278;  Jacobs  V.  Heppe, 
19  Pa.  Super.  406:  Lewis'  Eistate, 
21  Pa.  Super.  393;  Burohfleld  v. 
Orlfflth,  10  Pa.  Super.  618. 

S.  C. — Ooldsmlth  v.  Coxe,  80  8.  C. 
841,  61  SB  666. 

S.  D. — E^lng  T.  Lunn,  21  S.  D.  96, 
116  NW  627. 

Tex.— Shaw  V.  Falres.  (Civ.  A.)  166 
SW  601;  Hancock  v.  Stac7.  <ClT.  A.) 
116  SW  177. 

Va. — Shea  Realty  Corp.  v.  Page. 
Ill  Va.  490,  69  SE  327. 

Wash. — ^Von  Tobel  v.  Stetson,  etc.. 
Mill  Co.,  32  Wash.  683,  73  P  788. 

Wis. — Meldrum  v.  Southwlck- 
Sellers  Land  Co.,  167  Wis.  367,  147 
NW  1086;  Burdon  v.  Brlouelet,  126 
Wis.  341,  104  NW  83;  Wllley  v. 
Butherford,  108  Wis.  36,  84  NW  14. 

Eng. — Mansell  v.  Clements,  L.  R.  9 
C.  P.  130;  Murray  V.  Curry,  7  C.  &  P. 
684,  38  ECL,  771.  2  ERC  627. 

Ont. — Singer  v.  Russell,  25  Ont. 
Ij.  444,  1  DomLR  646.  8  OntWN  688, 
21  OntWR  24. 

[al  Wlim  ■•reral  twokara  are 
mmsMjtH  to  effect  the  same  trans- 
action, whether  or  not  a  particular 
broker  was  the  procuring  cause  of 
the  transaction  ts  usually  a  question 
for  the  Jury.  Fenton  v.  Miller,  163 
Iowa  747,  134  NW  96;  Votaw  v.  Mc- 
Keever.  76  Kan.  870,  92  P  1120; 
Bggleston  v.  Austin,  27  Kan.  24S; 
Llvezy  v.  Miller,  61  Md.  836;  Cadlgan 
V.  Crabtree,  192  Mass.  233,  78  NB 
412;  Mason  v.  Carpenter  Realty  Co., 
<Mo.  A.)  179  SW  946;  Smith  v. 
HcOovern,  «6  N.  T.  674;  Blckart  v. 
Hoffmann,  19  NTS  472. 

64.  Ga.— Hill  V.  Wheeler.  2  Ga. 
A.  349,  58  3E  602. 

Ind. — Stauffer  v.  Iifnenthal,  29  Xnd. 
A.  305,  64  NE  643. 

Iowa. — McDermott  v.  Mahoney, 
119  Iowa  470,  93  NW  499. 

Mass. — ^Wright  v.  Toung,  176  Mass. 
100.  67  NB  212. 

Mo. — Oreen  Wright,  16  Ho.  A. 
298 

N.  Y. — SeMnuui  t.  Rauiim;  61  Mlso. 
10,  99  NTS  862;  Cox  v.  Hawke.  98 
NTS  1117. 

Tex. — Heath  v.  Huffhlnes,  (Civ.  A.) 
162  SW  176. 

66.  Lieu  wen  v.  Kline.  142  Iowa 
14.  120  NW  312;  Wolverine  Farms 
Co.  V.  De  Toung,  182  Mich.  200.  148 
NW  896;  Clark  v.  Wilson,  41  T^x. 
Civ.  A.  460.  91  SW  627. 

68.  BCannlMig  erxor  Im  taurtnotioM 
see  infra  {  183. 

Ohjsetloaa  to  lastmeUon  se*  supra 
I  128. 

ST.  See  generally  Trial  [38  Cyo 
1694].  See  also  Dotson  v.  Mllllken, 
209  U.  S.  287,  28  SCt  489.  62  L.  ed. 
768  [atr  27  App.  <D.  C.)  600];  Agee 
V.  laesser-Moore  Ins.,  etc.,  Co.,  166 
Ala.  291.  61  S  829;  Hartman  v. 
Warner,  75  Conn.  197.  62  A  719  (hold- 
ing that  It  was  error  to  tell  the 
jury.  In  answer  to  questions  by  their 
foreman,  that  they  were  not  bound 
by  any  rule  In  fixing  the  damages, 
as  the  court  should  have  charged 
them  that  the  rule  was  the  custom- 
ary commission  In  such  cases,  or.  If 
the  evidence  was  InsufTlclent  on  that 
question,  what  would  be  a  fair  com- 
pensation); Cadlgan  v.  Crabtree,  192 
Mass.  233,  78  NE  412;  Sallee  v. 
McMurry,  113  Mo.  A.  253.  88  SW  157 
(holding  that,  in  an  action  by  a 
real  estate  broker  for  a  commission 


for  procuring  a  purchaser  for  a  farm, 
who  had  first  stated  to  the  owner 
that  he  would  not  buy  it,  hut  who 
on  the  same  day  offered  to  take  It 
on  the  terms  agreed  on,  an  Instruc- 
tion that  he  would  have  no  rlgnt 
to  return  and  offer  to  take  the  farm, 
for  the  mere  purpose  of  collecting 
a  commission  from  defendant,  was 
erroneous,  as  suggesting  a  conspir- 
acy between  the  broker  and  the  pur- 
chaser). Curiae  v.  Reeves,  86  Nebr. 
868,  123  NW  420:  Peterson  v.  Bogner, 
69  Or.  666,  117  P  806;  Toland  v.  Wil- 
liams, (Tex.  Civ.  A.)  129  SW  392 
(holding  that  a  requested  charge 
making  the  right  to  recover  depend- 
ent on  defendant's  expectation  that  he 
would  be  required  to  pay  a  commis- 
sion was  objectionable);  Middle  At- 
lantic Immigration  Co.  v.  Ardan,  116 
Va.  148,  78  SE  688;  Howe  T.  Oam,  117 
Wis.  246,  106  NW  1074,  116  AmSR 
1010  (holding  that,  In  an  action  by 
real  estate  agents  for  commissions,  a 
charge  that  where  a  sale  Is  effected 
through  the  efforts  of  a  real  estate 
agent  "his  services  are  regarded  In 
law  as  highly  meritorious  and  bene- 
flclaJ"  Is  Improper). 

[a]  XBstToottoiis  held  proper. — Ball 
V.  Davenport,  170  Iowa  33,  162  NW 
69  (as  to  whether  commissions  should 
be  paid  on  the  broker  procuring  a 
contract  of  exchange  or  on  the  ex- 
change being  completed);  Thomp- 
son V.  Soule,  109  Me.  286,  83  A  1103 
(as  to  method  of  ascertaining  the 
amount  of  recovery):  Lanham  v. 
Cockrell,  (Tex.  Clv.  A.)  162  SW  189 
(instructions  submitting  the  ques- 
tion whether  an  agreement  for  ex- 
change was  made  and  making  the 
right  to  recover  dependent  on  an 
amrmatlve  finding) ;  Weinman  v. 
Spencer.  (Tex.  Clv.  A.)  124  SW  209; 
Fordtran  v.  Stowers,  52  Tex.  Clv.  A. 
226,  113  SW  631. 

[bl  It  la  proper  to  inatnutt  as  to 
«£o  Dears  the  burden  of  proving  (1) 
a  particular  fact  in  Issue.  Bucking- 
ham V.  Harris,  10  Colo.  465.  16  F 
817;  Harrison  v.  Pusteoska,  97  Iowa 
166,  66  NW  93;  Gruman  v.  Smith. 
48  N.  Y.  Super.  613  (holding  that. 
In  an  action  for  moneys  advanced 
and  services  rendered  hy  plaintiff's 
assignors  as  stockbrokers  to  defend- 
ant at  his  request  in  "purchasing, 
carrying  and  selling"  certain  shares 
of  stock.  It  was  error  to  refuse  to 
charKe  the  Jury  that  the  burden  of 
proof  was  on  plaintiff  to  prove  the 
purchase,  sale,  and  amount  of  loss 
on  the  stock  transaction);  Cardoso 
V.  Middle  Atlantic  Immigration  Co., 
116  Va.  342,  82  SB  80.  See  also 
Holmes  V.  Montauk  Steamboat  Co., 
93  Fed.  731,  86  CCA  656.  (2)  It  is 
error,  however,  to  charge  that  the 
burden  Is  on  a  party  to  prove  a  fact 
which  his  opponent  does  not  deny. 
Anderson  v.  Bradford.  102  Mo.  A. 
488,  76  SW  726.  <3>  Wher«  there  is 
a  countOTfilaini  as  well  as .  a  com- 
plaint and  answer,  an  Instruction 
respecting  the  burden  of  proof  In  its 
terms  applicable  to  the  whole  case 
tnay  be  refused  If  it  is  oorrect  with 
respect  to  the  issue  presented  by  the 
complaint  and  answer  only.  Orover 
v.  Henderson.  120  Mo.  867.  26  SW 
176,  41  AmSR  696. 

68.  Ark. — Johnston  v.  FUQUa,  106 
Ark.  368.  161  SW  693. 

Colo. — Hughes  v.  Kerr,  26  Colo,  A. 
162,   141   P  519  (ambiguous). 

111.— Waddell  V.  Noaer.  188  111.  A. 
302;  Hessllne  v.  Frey,  182  HI.  A.  547. 

Iowa. — Ball  V.  Davenport,  170  Iowa 
33,  152  NW  69;  Dunlap  v.  Anderson, 
163  Iowa  488,  133  NW  910;  Benton 
V.  Brown,  146  Iowa  604,  124  NW  815; 
Romans  v.  Thew,  142  Iowa  89,  120 
NW  629;  Hunt  v.  Tuttle,  133  Iowa 
647.  110  NW  1026;  Murphy  v.  Hiltl- 
brldle.  132  Iowa  114,  109  NW  471 


(holding  that  the  court's  charge  that 
If  the  purchasers  went  to  South 
Dakota,  oy  reason  of  plaintiff's  Intro- 
duction to  defendant,  to  examine  the 
lands  defendant  had  for  sale,  and  if 
defendant  participated  in  the  busi- 
ness resulting  tn  sales,  then-  the 
sales  were  made  by  defendant  within 
his  contract  to  pay  commlssloas  to 

filalntlff,  was  a  sufficiently  definite 
nstructlon  on  the  issue  of  the  man- 
ner in  which  defendant  must  have 
sold  the  land  in  order  to  render  him- 
self liable);  Wallick  v.  Lynch.  106 
NW  617;  Robertson  v.  Vasey,  126 
Iowa  626.  101  NW  271;  Snyder  v. 
Fldler,  126  Iowa  878.  101  NW  130; 
Boyd  v.  Watson,  lOl  Iowa  214.  70 
NW  120  (holding  that,  where  defend- 
ants agreed  to  pay  commlMlons  for 
sales  of  land  to  customers  "pro- 
cured" by  plaintiffs,  an  Instruction 
that  defendants  were  liable  if  plain- 
tiffs "furnished"  customers  la  not  a 
departure  from  the  lasues  made). 

Kan. — Culbertson  v.  Sheridan.  91 
Kan.  268.  144  P  268. 

Ky.— Stoner  v.  Nail.  149  Ky.  124. 
148  SW  8,  160  Ky.  611,  160  SW  648; 
Bullock  V.  Menninger,  126  SW  256. 

Md. — Howard  v.  Street,  12S  Md. 
289,  93  A  923  (Instruction  held  too 
broad), 

Mass. — Smith  v.  Plant.  216  Mass. 
91,  103  NB  68:  Woods  v.  Lowe,  207 
Mass.    1,    92    NB  772. 

Mich. — Friar  v.  Smith.  120  Mich. 
411,  79  NW  633,  46  LRA  229. 

Mo. — Bartlett  v.  Garrett,  188  Mo. 
A.  144,  176  SW  79;  Ross  v.  Major. 
178  Mo.  A.  431,  163  SW  880  (holdinf 
that,  where  certain  instructions.  In 
an  action  for  broker's  commissions, 
required  a  finding  that  plaintiff  must 
have  secured  a  purchaser  for  de- 
fendant's  land,  the  word  "secure" 
was  synonymous  with  "obtain," 
"give,"  ■  "attain,"  and  "to  procure," 
and  hence  the  Instructions  were  not 
objectionable  for  failure  to  require 
that  plaintiff  was  the  "procuring 
cause'  of  the  sale) ;  Bunyard  v.  Far- 
man,  176  Mo.  A.  89,  161  SW  640; 
Dodge  V.  Chllders,  167  Mo.  A.  448. 
161  SW  749;  Northrop  v.  Diggs,  121 
Mo.  A.  217,  106  SW  1123. 

Nebr. — Buck  v.  Hogeboom,  2  Nebr. 
(Unoff.)  868.  90  NW  685  (holdlnK 
that,  where  complainant  claims  com- 
pensation for  procuring  a  purchaser 
of  lands,  and  no  exclusive  right  of 
sale  was  claimed,  an  Instruction  tbat 
the  seller  had  a  right  to  trade  his 
own  property,  and  that  If  the  broker 
was  not  Instrumental  In  brlnginf 
about  the  contract  he  could  recover 
no  commission  was  proper). 

N.  T. — Rubin  v.  E^rnst,  151  NTS 
849. 

Okl. — Thompson  v.  De  Xiong,  44 
Okl.  718,  140  P  421. 

Or.-— Hall  V.  Olson,  58  Or.  464, 
114  P  638. 

R.  I.— National  Mach.  Co.  v.  Kirbr, 
94  A  149;  Gross  v.  Tillinghast,  » 
R.  I.  298,  86  A  721  (Instruction  held 
erroneous  for  indefinlteness). 

Tex. — Arrington  v.  Layden.  (Civ. 
AJ  176  SW  476:  Spires  t.  McElrojr. 
«^lT.  A.)  186  SW  467;  HoKlnney  v. 
Thedford,  (Clv.  A.)  1<6  SW  443; 
Lewis  T.  Vaughan.  (Civ.  A.)  144  SW 
1186;  HUl  V.  Patton,  (Clv.  A.>  141 
SW  1026;  Stephenson  v.  Jackson. 
(Civ.  A.)  128  SW  1196:  Baldwin  v. 
Smith,  (Clv.  A.>  119  SW  111;  Tar- 
borough  V.  Creager.  (Clv.  A.)  77  SW 
646  (holding  that,  where  a  realesUte 
broker  suing  for  commissions  allefM 
that  through  his  efforts  the  land  wu 
sold,  an  Instruction  that  If  the  Jury 
believe  plaintiff  was  trying  to  sell 
the  land,  etc,  they  should  find  for 
him  Is  not  warranted  by  the  plead- 
ing); Alexander  v.  Wakefield,  (CIt- 
A.)  69  SW  77  (holding  that  it  WW 
proper  to  Instruct  the  Jury  that  de- 
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denee,*  uid  mart  not  usome  matten  in  di^mte,**  ]  mart  not  be  eoi^rting,  ineonautent,  or  misleaduigr,*^ 


fendant  was  llfttle  If  they  found  that 
plaintiff  aided  and  aaslated  In  tbe 
negotiations  wtth  the  proapectlve 
rendee,  where  this  was  the  fflat  of 
the  undertsJclng  sued  on). 

Va.— Cardoso  v.  Middle  Atlantic 
iBimlsntlon  Co.,  116  Va.  842,  83  SB 
SO. 

Wash. — Wheeler  t.  Buck,  23  Wash. 
<T9.  es  P  »6«. 

r«]  Thorn  <1)  An  instrnotlon  that 
a  broker  muat  have  been  the  pro- 
»irinr  oauM  of  the  sale  in  order  to 
entitle  him  to  &  cominiMrion  should 
be  given  on  request  where  that  point 
it  In  issne.  Hinds  t.  Molatlre.  89 
IIL  A  <11.  (I>  And  where  no  In- 
stroction  dellnlnK  a  broker's  duty  Is 
clvcn,  It  la  error  -to  refuse  an  In- 
.atructlon  that  the  duty  of  the  broker 
a  to  bring  the  vendor  and  purchaser 
tosether,  and  effect  a  purchase  of  the 
property  according  to  the  terms 
acreed  on  by  the  vendor  and  the 
broker,  and  that  the  latter  Is  not 
entitled  to  a  commission  for  an  un- 
Buccessful  effort  to  effect  a  sale. 
WMt  V.  Demme,  128  Hlch.  11.  87 
N-W  95. 

[b]  Qutvtloma  not  wtthl&  the 
laraM  must  not  be  submitted  "by  the 
instructions.  Knudson  v.  Laurent, 
:S»  Iowa  18>,  140  NW  nSi  Veatch 
v.  Norman.  10»  ICo.  A.  SST,  84  .8W 
150. 

[c]  Where  a  ooatrsot  between  the 
broker  and  Us  prlnolpal  is  oral  and 

Its  terms  are  In  dispute,  it  Is  error 
to  instruct  the  jury  that.  If  plaintiff 
brought  the  purchaser  to  the  notice 
of  the  vendor,  he  is  entitled  to  com- 
intsslons.  and  that  that  was  the  only 
question  for  them  to  determine, 
unless,  under  the  only  reasonable  In- 
terpretation of  which  the  lansuage 
of  the  parties  was  susceptible  in  the 
light  of  the  circumstances,  that  was 
all  he  was  required  to  do  to  earn 
the  commissions.  Henderson  V.  Bon- 
nebom,  30  Pa.  Super.  182. 

aft.  Colo. — Bailey  v.  Carlton,  4S 
Colo.  4,  95  P  542:  Shollnc  v.  Harris. 
:s  Colo.  A.  S8,  128  P  330;  liSech  T. 
Clemons.  14  Colo.  A.  4fi.  59  P  880. 

Conn. — Beach  v.  Travelers'  Ins.  Co., 
73  Conn.  118,  46  A  867. 

D.  C. — SechrlBt  v.  Atkinson,  31 
App.  1;  Clark  V.  Morris,  30  App.  653. 

Ga. — navis  v.  Uorgan,  86  Oa.  518. 
23  SE  417. 

Ida. — Church  v.  Dunham.  14  Ida. 
776,  96  P  203. 

III.— Hovey  V.  Matteson,  188  III. 
A  486;  Donk  Bros.  Coal,  etc.  Co.  v. 
Stroeter.  138  III.  A  199. 

Iowa. — Seevers  v.  Cleveland  Coal 
Co.,  158  Iowa  574,  138  NW  793. 
AnnCa8l915t>  188;  Ware  v,  Helas, 
133  Iowa  285,  110  NW  694;  Tuffree 
V.  Bihford,  ISO  Iowa  632,  107  NW 
425;  Lewis  V.  Busmllch.  130  Iowa 
203,  108  NW  624;  Sample  v.  Rand, 
Ui  Iowa  tl«,  84  NW  683  (as  to 
amount  of  compensation). 

Kan. — Sohwarts  v.  Meschke,  92 
Kan.  «6Q.  141  P  175;  Enleston  v. 
Austin,  27  Kan.  246  (holding  that  an 
instmctlon  that  an  employer  of  two 
or  more  real  estate  brokers  may 
make  the  sale  to  a  buyer  produced 
by  either  of  them,  and  Is  not  bound 
to  decide  which  of  them  Is  the  prl< 
mary  cause  of  the  purchase.  Is  prop« 
eriy  refused,  where  the  evidence 
flhows  that  an  employer  of  .two 
brokers  sued  by  one  of  them  had 
full  notice  that  he  was  the  procur- 
Ing  cause  of  the  sale). 

Md.— Slagle  t.  Russell,  114  Md. 
418.  80  A  164;  King  v.  Zell,  IM  Md. 
435.  66  A  279. 

Mass. — Hutchinson  v.  Plant,  218 
Mass.  148,  105  NB  1017:  Woods  v. 
Lowe.  207  Mass.  1,  92  NK  772;  Cadl- 
pan  V.  Crabtree,  179  Mass.  474,  61 
KB  37.  88  AmSR  397,  55  LRA  77. 

Mich. — Woods  T.  Palmer,  151  Mich. 
30.  115  NW  242:  Weaver  v.  Richards, 
ISO  Ulch.  20.  113  NW  867. 

Ulss. — Ehiochs  V.  Paxton,  87  Miss. 
SCO,  40  8  14. 

Uo.— Moore  v.  King,  178  SW  124; 
TuU  T.  Starmer,  188  Mo.  A.  713.  176 
8W  611;  Weldemeyer  v.  Woodrum. 


168  Mo.  A  716.  164  SW  894;  (3111- 
mian  V.  Schmidt,  167  Mo.  A.  709,  161 
SW  161;  O'Donnell  v.  McElroy.  167 
Mo.  A.  647.  138  BW  674  (holding  that, 
where.  In  an  action  for  brokers*  com- 
missions. It  was  shown  that,  after 
the  deal  was  dosed,  plaintiff  re- 
quested defendant  to  mall  her  a 
check  for  two  hundred  and  fifty  dol- 
lars as  her  commission,  not  shown 
to  have  been  merely  an  otter  of  com- 
m-omlse.  It  was  error  to  charge  that. 
If  the  Jury  found  for  plaintiff,  their 
verdict  must  be  for  seven  hundred 
and  fifty  dollars  and  Interest,  on  the 
theory  that  all  the  evidence  showed 
that  such  was  the  customary  oom- 
mlsslon):  Sublette  v.  Ixtwe,  16S  Ho. 
A.  186,  131  SW  127;  Brvcs  v.  Wolfe, 
108  Mo.  A.  884.  76  SW  728. 

Nebr. — ^Buok  v.  Hogeboom,  S  Nebr. 
(Unoff.)  SSS,  90  NW  <8S  (holding 
that,  where  the  evideno*  tended  to 
show  an  interest  on  the  part  of  a 
real  estate  broker  in  the  contract  of 
purchase,  an  Instrnotlon  that,  to  en- 
title him  to  commissions,  he  must 
have  acted  In  good  faith,  was 
proper). 

1^  c— Nevlns  v.  Hughes,  169  N.  C. 
477,  84  SE  769. 

Or. — ^Relmers  v.  Pierson,  68  Or. 
86,  113  P  436;  Webb  v.  Wolfard.  56 
Or.  394.  108  P  1006;  HuKbes  v.  Mc- 
Cullough,  39  Or.  372.  66  P  86. 

Tex. — Taylor  v.  Cox,  16  SW  1068; 
McKlnney  v.  Thedford,  (Civ.  A.)  1«4 
SW  443;  Tevebaugh  v.  Smith  Land 
Co.,  (Civ.  A.)  163  8 W  664;  Hardesty 
V.  Cavin,  (Civ.  A.)  149  SW  867: 
Brady  v.  Maddox,  (Civ.  A.)  184  SW 
739;  St.  Louis  Southwestern  R.  Co. 
V.  Irvine,  (Civ.  A.)  89  SW  428  (hold- 
ing that,  where  there  was  a  confilct 
In  the  evidence  as  to  whether  or  not 
plaintiff  had  performed  the  services 
which  he  was  employed  to  perform, 
a  charge  authorizing  a  recovery  for 
plaintiff,  without  requiring  the  Jury 
to  find  that  he  had  performed  the 
stipulated  services,  was  erroneous); 
Prey  v.  Klar,  (Civ.  A.)  69  SW  211; 
McLane  v.  Ooode,  (Civ.  A.)  68  SW 
707:  I^rgent  v.  Storey,  (Civ.  A> 
61  SW  977.  See  also  Yates  v.  Brat- 
ton,  (Civ.  A.)  Ill  SW  416  (holding 
an  Instruction  erroneous  which  ex- 
cluded relevant  testimony  from  con- 
sideration by  the  jury). 

Utah. — LaWaon  v.  Thompson,  10 
Utah  462.  37  P  732. 

Va, — Cardozo  v.  Middle  Atlantic 
Immigration  Co.,  116  Va.  342.  82  SE 
80;  Middle  Atlantic  Immigration  Co. 
V.  Arden,  116  Va.  148.  78  SE  688. 

Wash. — McCTIeary    t.    Willis.  36 
Wash.  676.  77  P  1073. 
^  ,W.  Va.— Peters  v.  Riley,  73  W.  Vs. 
iSi.  81  SE  630. 

,[a]  If  ths  sTldsnes  os  a  gtven 
fact  ts  uadlspnteft  the  court  should 
so  Instruct,  O'Callaghan  v.  Boeing, 
72. Mich.  669,  40  NW  843. 

70.  Ala. — Alexander  v.  Smith,  180 
Ala.  641..  61  S  68. 

IlL-^wlgart  V.  Hawley,  140  111. 
186.  29  NXf  883  [rev  40  III.  A.  6101; 
Lockett  T.  Zimmerman^  18fi  111.  A. 
68. 

Iowa. — Cassady  v.  Carraher,  119 
Iowa  600,  93  NW  886;  Richardson  v. 
Hoyt.  60  Iowa  68.  14  NW  122. 

Kan. — Olllett  v.  Corum.  S  Kan. 
608. 

Ky.— Miller  v.  Early,  68  SW  789, 
22  KyL  825. 

Md. — GroBcup  v.  Downey,  106  Md. 
273,  65  A  980. 

Mass. — Craves  t.  Dill,  159  Mass. 
74.  34  NE  336  (holding  that.  In  an 
action  for  services  as  a  broker  In 
procuring   defendant   a  contract  to 

Fturchase  land,  a  request  for  a  rui- 
ng that  plaintiff  could  not  recover 
more  than  a  quantum  meruit  for  his 
services  as  broker.  If  entitled  to  re- 
cover anything,  was  rightly  refused, 
as  It  assumed  that  plaintiff  had 
been  acting  as  a  broker,  while  the 
question  whether  he  had  been  so  act- 
ing or  not  was  in  issue,  and  as  it 
disregarded  plaintiff's  claim  that 
there  was  a  special  agreement  be- 
tween   defendant  and  himself,  of 


which  there  was  evidence  for  the 
JuiT)- 

Mlch. — Barendsen  v.  Wilder,  168 
Mich.  50.  122  NW  355. 

Mo. — Duncan  v.  Turner.  171  Ho. 
A-  661,  164  SW  816:  Smith  v.  C*ane. 
169  Mo.  A.  696,  154  SW  857. 

N.  Y. — ^Benedict  v.  Pell,  70  App. 
Dlv  40,  74  NYS  1086:  Oerding  v. 
Haskln,  2  HlMs.  178.  ^1  NTS^SSe 
[rev  on  other  grounds  141  N.  Y.  614, 
86  NB  601J. 

ta]  MowsTsr,  an  instruction 
mmy,  as  against  plaintiff,  assume 
that  he  acted  as  a  broker  where  he 
M  alleged  and  testified.  Carpenter 
T.Plsher,  176  Uasa.  9,  65  NE  479. 

71.  Ala.— Rlke  v.  McRugh,  188 
Ala.  237.  66  8  462  (misleading); 
Alexander  v.  Smith,  180  Ala.  641.  6{ 
S  68  (misleading);  Lamar  v.  King. 
168  Ala.  285,  63  ^  279  (misleading); 
•Agee  V.  Messer-Moore  Ins.,  etc..  Co.. 
166  Ala.  291.  61  S  829. 

Cal. — Sill  V.  Ceschi,  167  Cal.  698, 
140  P  949  (holding  that  an  Instruc- 
tion that  one  who  signs  a  contract 
drafted  by  his  own  adviser  cannot 
say  that  he  did  not  understand  It 
was  not  In  conflict  with  another 
that  plaintiff  could  not  recover,  If 
defendant  understood  that  his  apple' 
crop  was  reserved,  where  the  first 
related  to  defendant's  claim  that  he 
did  not  know  that  he  was  signing  a 
contract):  Brlggs  v.  Hall,  20  Cal.  A. 
372.  129  P  28S  (misleading). 

111. — ^Yuckman  v.  Consldlne,  191 
111.  A.  192  (misleading);  Waddell  v. 
Noser,  188  111.  A.  302  (misleading). 

Ind. — Bowser  v.  Mick,  29  Ind.  A, 
49.  62  NE  613. 

Iowa. — Wenks  ▼.  Haxard.  1 49 
Iowa  16,  127  NW  1099,  121  NW  1068 
(not  misleading);  Benton  v.  Brown, 
146  Iowa  604,  124  NW  816:  Monson 
V.  Carlstrom,  141  Iowa  182,  119  NW 
606  (not  misleading):  Plynn  v.  Jor- 
da).  124  Iowa  467,  100  NW  8S6. 

Kan. — aroBB  v.  Shaffer,  29  Kan. 
442  (misleading). 

Me. — Strout  v.  Hubbard,  104  Ha. 
866.  71  A  1020. 

Md.-^Howard  v.  Street,  126  Ud. 
289,  93  A  928  (holding  that  an  In- 
struction which  denies  a  recovery, 
without  reference  to  the  question  of 
the  good  faith  of  the  principal  In  re- 
voking the  broker's  authority  and 
subsequently  making  a  sale,  and 
which  requires  the  Jury  to  find  the 
good  faith  of  the  principal  In  re- 
voking the  authority  of  the  broker 
and  Tn  withdrawing  the  property 
from  sale  to  prevent  recovery.  Is 
misleading);  Blake  v.  Stump,  73  Md. 
160,  20  A  788,  10  LRA  103. 

Mass. — Bartow  v.  Parsons  Pulp, 
etc,  Co..  208  Mass.  232,  94  NE  Sljf 
(misleading):  Sullivan  v.  Tufts,  891 
Mass.  166,  89  NE  239;  Taylor  t. 
Schofield,  191  Mass.  1,  77  NE  668 
(not  misleading);  Crownlnshleld  v. 
Poster,  169  Mass.  237,  47  NE  879 
(misleading). 

Mich. — ^West  T.  Hudson,  171  Mich. 
669,  137  NW  668  (not  Inconsistent). 

Mo. — Morgan  v.  Keller,  194  Mo. 
668,  93  SW  76;  Tull  v.  Starmer.  188 
Mo.  A.  713,  176  SW  511  (holding 
that  an  Instruction  that,  unless  a 
definite  time  was  specified  In  the 
contract  In  which  plaintiff  was  to 
sell,  lapse  of  time  Is  Immaterial  If 
not  unreasonable  Is  not  mislead- 
ing where  the  Jury  is  also  Instructed 
that  if  the  time  was  limited  In  the 
contract  plaintiff  could  not  recover 
unless  he  procured  the  purchaser 
within  such  time);  Cole  V.  Crump. 
174  Mo.  A.  215.  166  SW  769;  Welde- 
meyer  v.  Woodrum,  188  Mo.  A.  716. 
154  SW  894;  Cox  Real  Est.  Co.  v. 
French,  160  Mo.  A.  678,  142  SW  449 
(holding  that,  where  the  court  had 
given    Instructions    covering  every 

fihase  of  the  case.  It  was  error  to 
nstruct  that,  before  plaintiff  could 
recover,    he    must    show    by  the 

Sreater  weight  of  the  evidence  that 
e  was  the  "prime  cause"  of  the 
purchase,  as  the  jury  might  Infer 
from  the  use  of  the  yora  "prlmef 
that  the  cat 
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and  mnst  hot  ignore  or  omit  to  eha^  on  material 
issues  or  elements  of  the  case,"  or  be  prejudicial 
to  one  of  the  parties.^'  But  the  instmetions  are 
to  be  construed  as  a  whole,  and  if,  aa  so  construed 
they  an  correct  and  sufficient  defects  in  isolated 
parts  are  not  necessarily  fatal.^' 


BiCht  to.  and  r«fiu^  «f,  ingfernetiaiifl.  Eaek 

party  is  entitled  to  inbtmetions  properly  presenting 
his  theory  of  the  case,^'  and  it  is  error  to  refuse 
to  instruct  on  an  issue  within  the  pleadings  and 
supported  by  the  evidence.'*  But  if  the  inatme- 
tions  cover  the  case  generally  a  failure  to  instruct 


of  time,  orlarinal,  and  that  some- 
thlnff  more  definite  was  meant  than 
was  Included  in  the  other  Instruc- 
tion as  to  'Ijpocurins''  cause):  slay- 
back  T.  W«&«1,  14<  Vo.  A.  171,  12Z 
SW  98S:  Reiser  v.  Merrill.  126  Mo. 
A.  141,  lOS  SW  1072:  Kesteraon  v. 
Cheuvront.  (A.)  70  SW  10»1  (not 
Inconsiatent).  .  , 

Hebr.— UcMurtrjr  v.  Uadlson,  18 
Nobr.  S91.  SS  NW  M. 

N.  T.— Bruoe  Hurlbut,  81  App. 
Dlv.  Ill,  SI  NTS  84;  Goodman  v. 
UneUky,  107  NTS  60.  _  _ 

Or. — Peteraon  Bomer,  S9  Or.- 
55K.  117  P  SOB  (not  inconatstent). 

S.  D. — Balrd  v.  Gleckler,  11  S.  D. 
238.  76  NW  9S1  (mlsleadlnK). 

Tex.— Hill  V.  Patton,  (Civ.  A.)  160 
SW  1155  (holding  that  an  Instruc- 
tion, in  an  action  for  commlsBlons 
for  assisting  to  exchange  property, 
that,  if  plaintiffs  were  acting  as 
agents  for  both  parties,  they  could 
not  recover  was  not  Inconatstent 
with  an  Instruction  that.  If  the  Jury 
find  certain  facts  stated  to  be  true, 
they  should  find  that  plaintiffs  did 
not  occupy  a  dual  trust  relation): 
Carl  V.  Wolcott.  (Civ.  A.)  156  sW 
834;  Ploore  v.  Burgher,  (Civ.  A.)  142 
SW  989  (misleading):  Payne  v.  Qeb- 
hard,  (Civ.  A.)  139  SW  1118;  Han- 
sen V.  Williams.  (Civ.  A.)  113  SW 
312  (not  misleading);  Jameson  v. 
Hutchison,  (Civ.  A.)  109  SW  1098; 
Harrison  v.  Houston,  40  Tex.  Civ.  A. 
636,  91  SW  647. 

Utah. — Bailey  v.  Spaldlng-Llvlng- 
ston  Inv.  Co..  43  Utah  536.  136  P  962 
(holding  that  an  instruction,  that  If 
the  original  contract  "was  changed 
by  mutual  agreement  for  the  mutual 
advantage  of  both  parties."  was 
.misleading,  as  permitting  a  belief 
that  the  modified  contract  ml^t  not 
have  been  binding  because  not  as 
favorable  to  plaintiff  as  the  original 
contract). 

7B.  Ala. — Alexander  v.  Smith,  180 
Ala.  641,  61  S  68  (omitting  lS8ue).__ 
111. — Lockett  V.  Zimmerman,  188 
111.  A.  S8;  Dannewlts      Miller,  179 
111.  A.  186. 

Ind. — Trees  v.  MiUIkan.  48  Ind.  A. 
866,  86  NB  123. 

Ky.— Castleman  v.  Hustenholtc, 
145  Ky.  146,  140  SW  170  (holding 
that.  In  a  suit  for  commlsslonB  for 
selling  corporate  stock,  an  instruc- 
tion Uiat,  if  plaintiff  performed  the 
service,  he  was  eotltled  to  recover 
therefor,  unless,  he  had  been  paid, 
WM  erroneous,  as  authorising  re- 
covery regardless  of  the  terms  of 
employment,  or  whether  he  pro- 
cured the  sale). 

Ud. — Carrlngton  v.  Graven.  121 
Md.  667,  89  A  287  (Ignoring  terms 
of  contract). 

Mass. — Kurlnsky  v.  Lynch.  201 
Mass.  28,  87  NET  70  (holding  that 
it  was  proper  to  refuse  an  instruc- 
tion which  omitted  the  importajit 
qualification  that,  to  be  lawful,  an 
agreement  between  brokers  to  share 
commissions  must  be  with  the 
knowledge  or  asaent  of  their  respec- 
tive principals). 

Uo. — Graf,  etc..  Realty  Co.  v. 
Lovell.  180  Ho.  A.  706,  163  SW  877; 
Duncan  v.  Turner,  171  Mo.  A.  6S1, 
1S4  SW  816  (Ignorlnc  material 
Issue);  Russell  v.  Poor,  (AJ_  116 
'  BW  1,  138  Mo.  A.  723.  119  SW  488 
(holding  that,  where  the  Issues  In* 
volved  the  question  whether  the  ef> 
forts  of  the  broker  were  the  pro- 
curing cause  of  the  sale,  an  instruc- 
tion authorizing  a  recovery  on  a 
finding  that  the  broker  Introduced 
a  customer  to  the  owner,  to  whom  a 
Bale  was  subsequently  made,  with- 
out requiring  a  finding  that  the  bro- 


ker was  the  procuring  cause  of  the 
sale,  was  erroneous). 

N.  T.~Mengi8  v.  Fitzgerald,  108 
App.  Dlv.  24,  96  NYS  486. 

Or. — Whltten  v.  Griswold,  60  Or. 
318,  118  P  1018  (holding  that  where, 
in  a  suit  for  brokers'  commlaBlonB, 

Rlalntlfffl'  counsel  gave  notice  that 
e  elected  to  base  plaintiffs'  right 
to  recover  on  a  quantum  meruit,  and 
the  testimony  varied  as  to  the 
amount  on  which  commlSBlons 
should  be  based,  and  as  to  the  rea- 
sonable value  of  the  services,  the 
court  erred  In  Instructing  that 
plaintiffs'  claim  was  for  services  on 
an  agreed  compensation,  and  in 
omlttlTiB  to  submit  the  question  of 
reaaonable  value  to  the  lury). 

Tex. — Jackson  v.  Stephenson.  62 
Tex.  Civ.  A.  538,  114  SW  8*8  (an  in- 
struction as  to  the  piocuring 
cause). 

Wash.— Bishop  V.  Averlll,  17 
Wash.  209.  49  P  237,  60  P  1024. 

73.  Ala.— Lamar  v.  King,  168 
Ala.  286.  58  S  279. 

Mich. — Bbert  v.  Wilcox,  166  Mich. 
69.  118  NW  736  (holding  that  an  in- 
struction In  an  action  for  a  broker's 
commission  after  the  Jury  had  been 
recalled  and  had  announced  that 
they  were  not  likely  to  agree  on  a 
verdict,  that  such  trials  were  costly 
to  the  county;  that.  If  results  are 
not  reached,  people  lose  faith  In  the 
ability  of  the  courts  to  settle  dis- 
putes; that  the  single  question  In 
the  case  wbich  should  be  solved 
readily  was  whether  plaintiff  by  his 
subagent  procured  a  customer  and 
whether  the  parUea  dealt;  that  if 
so,  plaintiff  was  entitled  to  his  com- 
mission; and  that  the  case  was  the 
simplest  ever  presented  to  a  Jury, 
was  prejudicial  error,  as  In  effect 
directing  a  verdict  for  plaintiff,  al- 
though the  court  had  previously  in- 
structed that,  before  plaintiff  could 
recover,  he  must  prove  by  a  fair 

Jreponderance  of  the  avldenee  that 
efendant  contracted  with  him,  or 
rhat  she  authorlsad  her  husband  to 
do  so,  etcj. 

Minn. — ^Tanner  V.  Joslln,  166  NW 
768. 

Mo. — Weldemeyer  v.  Woodrum, 
168  Mo.  A.  716,  164  8W  894. 

S.  D.— Baird  v.  Olaekler,  11  B.  D. 
233,  76  NW  931. 

M.  Colo.— Bailey  v.  Carlton,  48 
Colo.  4.  95  P  642. 

111.— Raaar  v.  Spurling,  184  111.  A. 
867;  DannewlU  v.  Miller,  179  111.  A. 
186. 

Md.— Blake  v.  Stump,  78  Md.  160. 
20  A  788,  10  LRA  108. 

Mass. — French  v.  McKay,  181 
Mass.  486.  63  NE  1068. 

Mo.— Gillfillan  v.  Schmidt,  167  Mo. 
A.  709,  161  SW  161. 

N.  Y. — Walton  v.  C^eaebrou^  89 
App.  Dlv.  666,  67  NTS  687  167 
NT  T.  606  mem,  60  NE  1121  mem]; 
Blokart  V.  Hoffmann.  19  NYS  472. 

Tex. — ^Akin  v.  Poffenberger,  63  Tex. 
Civ.  A.  340,  lie  SW  616;  Painter  v. 
Kilgore.  (Civ.  A.)  101  SW  809;  Wil- 
son V.  Weber,  (Civ.  A.)  68  SW  800. 

Wash, — Von  Tobel  v.  Stetson,  etc.. 
Mill  Co.,  82  Wash.  683.  73  P  788  (hold- 
ing that  an  Instruction  that  the  Jury 
should  find  for  defendant  if  plaintiff 
had  been  unable  to  procure  a  pur- 
chaser, "and"  had  abandoned  his  ef- 
forts to  procure  one.  was  not  re- 
versible error  for  making  defendant's 
rights  dependent  on  two  states  of 
facts  either  of  which  was  sufficient 
In  Itself,  in  view  of  the  facts  that 
plaintiff's  claim  was  that  he  found  a 
.  purchaser  to  whom  defendant  sold 
pending  plaintiff's  negotiations  for 
.  sale,  ana  that  the  court  also  In- 


structed on  the  distinction  between 
selling  to  plalntitTs  customer  and  to 
a  third  party). 

Compare  Ball  v.  Dolan.  18  S-  D. 
568,  lOl  NW  719  (where  an  error  in 
an  Instruction  was  not  cured  by  a 
qualification  of  uncertain  meaning). 

[a]  azror  not  owed^An  error  In 
an  instruction  which  authorises  a 
recovery,  although  the  principal  in 
good  faith  revoked  the  broker's  au- 
thority and  thereafter  made  a  sale. ' 
is  not  cured  by  other  instructions 
correctly  stating  that  the  broker  can- 
not recover  unless  the  Jury  find  that 
the  revocation  was  in  baid  faith. 
Howard  v.  Street,  116  Md.  88».  93  A 
988. 

VS.  Wefel  T.  Stlllman,  161  Ala. 
249,  44  8  208  (holding  that,  where 
there  was  evldenoe  that  defendant 
contracted  with  plaintiff  only  In  ref- 
erence '  to  a  sale  to  a  certain  party, 
which  sale  fell  through,  defendant 
was  entitled  to  a  charse  that  plain- 
tiff could  not  recover  if  the  contract 
*was  so  limited):  Yuckman  v.  (Ton- 
sidlne.  176  III.  A.  618  (holding  that 
defendant  Is  entitled  to  have  an  oral 
instruction  given  presenting  his 
theory  of  defense  that  there  could  be 
no  recovery  for  a  broker's  commia- 
Blons  if  he  was  not  the  owner  of  the 
property  nor  authorised  to  offer  ii 
for  sale  and  plaintiff  ao  knew  prior 
to  his  negotiations  with  a  pur- 
chaser); Walker  v.  Baldwin.  106  Md. 
619,  68  A  26;  J.  B.  Watklns  Land 
Mortg.  Co.  v.  Thetford,  48  Tex.  Civ. 
A.  686,  96  SW  72  (holding  that.  In  an 
action  by  a  real  estate  broker  for  his 
commission  for  procuring  a  pur- 
chaser, an  instruction  Is  properlj 
refused  which  ignores  plaintiff's 
theory  that  the  elficlent  cause  of  the 
sale  was  the  vendor's  representative, 
acting  with  him  and  accepting  his 
eervlcea  with  knowledge  of  his  oc- 
cupation, although  such  represenu- 
tive  may  have  acted  with  other 
agents  in  some  matters  respecting 
the  sale). 

Ttt.  Handley  t.  Shaffer,  177  Ala. 
686,  69  S  286  (holding  that.  In  s  suit 
against  two  defendants  for  a  bro- 
ker's commission  for  procuring  a 
purchaser  for  lands  under  a  joint 
emi>loyment  by  defendants.  It  was 
error  to  refuse  to  Instruct  that  tbt 
Jury  must  find  for  defendants.  If  one 
of  them  alone  employed  plaintiff); 
Meyer  v.  Improved  Property  Holding 
Cc  187  App.  Dlv.  691,  182  NYS  29>; 
Colwell  v.  R  R.  Allen  Fdy.  Co..  123 
App,  Dlv.  601.  108  NTS  22;  Stadier 
V.  James  Everard's  Breweries,  II 
Mlac  407,  138  NYS  448  (holding  that 
where,  in  an  action  for  commlssioni 
for  procuring  a  purchaser  for  de- 
fendant's Ice  output,  the  evidence 
showed  that  defendant  rafusad  to 
sign  the  contract  because  It  con- 
tained an  objectionable  provision  and 
that  the  objection  was  material,  and 
plaintiff  contended  that  defendant 
orally  agreed  to  such  provision  but 
refused  to  sign  a  contract  wbvn  re- 
duced to  writing,  a  refusal  to  charge 
that  the  burden  was  on  plaintiff  to 
prove  by  a  fair  preponderance  of  tht 
evidence  that  defendant  verb&llT 
agreed  to  sell  on  terms  IncludinR 
such  provisions  was  erroneous) : 
Jacobson  v.  Praade.  66  MIsc  631,  107 
NTS  706;  Crass  v.  Adams.  (Tex.  Civ. 
A.)  175  SW  610:  Toland  v.  ■Williams. 
(Tex.  Civ.  A.)  129  SW  892  (holdlnr 
that,  where  there  was  no  express 
contract  to  pay  plaintiff  a  specified 
amount  for  services  in  procuring  a 
purchaser  for  realty,  so  that  .he  was 
entitled  to  recover  only  on  an  Implied 
contract  for  the  reasonable  value  of 
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eonceraing  psrtieiilar  details  is  not  erroneoas  in 
the  absence  uf  ft  reqaeet  therefor/'  and  a  request 
for  an  instmction  may  properly  be  refnsod,  where 
it  is  already*  covered  by  instmetions  given,"  or 
(riiere  it  is  not  properly  requested,  as  where  it  is 
not  based  on  a  proper  hypothesis.'*  In  giving  a 
nqaested  instruction,  the  court  is  not  bound  to  use 
the  identical  language  «|  the  request ;  it  is  snfBeient 
if  the  instruction  jriven  is  substantially  the  same 
aa  that  remiested.^ 

[S  131]  a.  Vonliet  and  Findings.  The  construe- 
tion  and  tbe  sufBeieney  of  a  verdict  or  findings  in 
an  action  by  a  broker  for  eompenBati<»i  are  gov- 
ened  by  the  rules  ai^licable  to  verdieti  and  find- 
inn  in  civil  aetiona  generally.** 

[i  132]  8.  Judgment.'^  A  judgment  in  an  action 
by  a  broker  for  eopipensation  is  governed  by  the 
inles  appl^ble  to  judgments  in  civil  actions  gen- 
eraUy,"^  such  as  that  the  judgment  must  con&rm 


to  the  pleadings  and  the  proof."  Where  a  broker 
effects  a  sale  by  the  terms  of  which  the  priee  ia 
payable  in  installments,  and  his  commiasions  are 
to  be  deducted  from  each  installment'  as  paid,  be 
is  not  entitled  to  a  judgment  for  the  full  amount 
of  his  commissions  until  the  purchaser  has  paid 
all  the  installments.''  If  several  eoowners  employ 
a  broker  to  sell  property,  their  liability  cannot  be 
apportioned  in  an  action  for  compensation  so  as  to 
permit  a  recovery  against  one  and  a  discharge  of 
the  others.". 

133]  9.  Appeal  and  Error— a.  In  OweraL 
Appeals  in  actions  by  brokers  for  compensation  are 
governed  by  the  rules  ^>pUcable  to  appeals  in  civil 
cases"  such  as  that  objections  not  raised  in  the 
lower  court  cannot  be  urged  on  appeal."" 

^rmlefls  «mr.  Brrors  in  the  trial,  to  work  a 
reversal  on  review,  most  have  been  prejudicial  to 
the  complaining  party;"  and  the  ju^ment  of  the 


such  services.  If  at  all,  it  was  error 
not  so  to  charae  In  an  action  for  com- 
miuloM). 

[a]  mar*  tke  aHMtloa  of  pXalB- 
tVi  sfwox  the  w^twTal  uaiwt 
it  in  error  to  refuse  a  charge  deflnln^ 
anncT  and  the  drcumstancea  under 
which  plaintiff  would  be  an  aaent 
for  the  sale  of  the  property.  Toland 
r.  WllllamB,  (Tex.  Civ.  JC)  1S9  SW 

n.  Blekart  v.  Ifoffman,  19  NTS 
172;  Keyser  v.  Rellly,  1»1  Pa.  271, 
4J  A  517. 

TO.  U.  S.— Walker  Mfff.  Co.  v. 
Knox,  136  Fed.  334,  69  CCA  160. 

Ala. — Alexander  v.  Smith,  180  Ala. 
311,  61  S  68. 

Ark. — Branch  v.  Moore.  84  Ark. 
16Z,  105  SW  1178,  120  AmSR  78. 

Me.— Miller  v.  Haddock.  109  He. 
98.  82  A  701. 

Mass. — Taylor  v.  Schofleld,  IBl 
Mass.  1,  77  NS:  662. 

Mich. — Ellamore  v,  Oamble^  68 
Mlcb.  643.  28  NW  97. 

Htnn. — Glaum  v.  Skaue,  129  Minn. 
m.  ISZ  NW  760. 

N.  T. — Comesky  v.  Fellows,  161 
App.  Div.  23.  146  NTS  275:  StUlman 
r.  Mitchell,  2S  N.  T.  Super.  623;  Qerd- 
iDg  T.  Hasklna,  2  Hisc.  172,  41  NYS 
£36. 

Va.— Ulddle  Atlantic  Immigration 
Co.  T.  Ardan.  IIS  Va.  148,  78  SE  588. 

[a]  Bat  It  is  error  to  refose  a 
propsrlr  requested  InstraettoB  on  an 

inue  not  already  covered  by  Instruc- 
tions given.  Smith  v.  Crane,  169  Mo. 
A  C95.  154  SW  8fi7;  Knapp  v.  Han- 
Icy.  125  Mo.  A.  47,  102  SW  670;  Tay- 
lor v.  Read.  Bl  Tex.  Civ.  A.  600.  118  ■ 
SW  111. 

79.  HcCann  Mayer.  232  lU.  607. 
S3  NB  1042  Catt  1S<  111.  A.  601]  (hold- 
ing that,  where.  In  an  action  by  a 
real  estate  broker  for  commissions. 
It  was  contended  by  him  that  he  did 
not  bind  himself  to  sell  the  property 
or  to  furnish  a  purchaser,  as  con- 
tended by  defenduits,  but  that  he 
wu  to  be  paid  If  he  simply  Intro- 
dnced  a  person  to  whom  a  sale  should 
mibseqnently  be  made  by  defendants. 
Instructions  requested  by  d^Tend- 
ants,  applying  the  general  rule  that 
a  real  estate  broker  employed  to  sell 
lands  must  bring  shout  a  sale  or 
procure  a  purchaser  ready,  willing, 
and  able  to  purchase,  not  based  on 
th«  hypothesis  that  the  Jury  must 
Unt  believe  the  contract  to  be  as 
contended  by  defendants,  were  prop- 
erly refused);  Howard  v.  Street,  126 
Md.  289.  9S  A  928  (holding  that  an 
Instruction  which  makes  the  question 
of  good  felth  of  the  principal  in  re- 
voking  the  authority  of  the  broker 
and  subsequently  making  a  sale  to 
a  prospective  purchaser  procured  by 
the  broker  refer  only  to  the  time 
of  placing  the  property  a  second 
tints  on  the  market,  instead  of  to  the 
time  of  the  withdrawal  of  the  bro- 
ker's authority,  is  properly  refused). 

iOi  Stlewel  V.  Lally,  89  Ark.  196. 
116  SW  1124  (holding  that  tha  eourt 


did  not  err,  as  against  the  owner. 
In  modifying  an  Instruction  requested 
by  hlra  that  the  broker  could  not 
recover  If  lie  did  not  agree  on  the 
terms  of  sale  with  one  who  pur- 
chased from  the  owner,  although  the 
broker  procured  the  sale  by  adding 
that  he  could  not  recover  If  the  sale 
was  made  after  he  had  abandoned 
the  negotiations,  or  the  person  with 
whom  he  was  negotiating  declined 
to  purchase);  Walker  v.  Rogera,  24 
Md.  227. 

Sl.  Arts.— Blalsdell  v.  Stelnfeld, 
16  Ariz.  166,  137  P  666  (finding  held 
outside  the  Issues);  WlUard  v.  Car- 
rlgan,  8  Arlx.  70,  68  P  638  (holding 
that.  In  an  action  by  a  real  estate 
broker  for  commissions,  the  court's 
finding  for  plaintiff  on  the  count  of 
his  complaint  relying  on  an  express 
contract  was  in  effect  a  finding 
against  him  on  the  count  on  a  quan- 
tum meruit). 

Cal. — Rogers  v.  Duft,  97  Cal.  66,  31 
P  836  (holding  that  a  complaint  al- 
legihg  that  defendants  were  indebted 
to  plaintiff  for  "commlsslone"  on  the 
purchase  by  him  for  them  of  various 
articles  of  produce  justifies  a  finding 
that  defendants  were  Indebted  to 
plaintiff  ,  "for  labor  which  plaintiff 
performed  for  defendants  at  their  re- 
quest''); Gorham  v.  Heiman,  90  Cal. 
346,  27  P  289  (holding  that  a  finding 
need  not  be  made  as  to  an  Immaterial 
fact);  Curran  v.  Hubbard,  14  Cal.  A. 
733,  114  P  81.  83  (holding  that  a 
finding  that  plaintiff,  a  real  estate 
broker  claiming  commissions,  was 
employed  under  a  memorandum 
signed  by  defendant  sufficiently  neg- 
atives the  defense  that  the  action 
was  barred  by  Civ.  Code  |  1624  and 
Code  Civ.  Proc.  I  1973,  requiring 
such  contracts  of  employment  to  be 
In  writing). 

Ill/— Hanlon  v.  Dunne.  189  111.  A. 
123;  Hill  v.  C^rw>n,  177  111.  A.  314. 

Ind.— Dilts  V.  Spahr.  16  Ind.  A. 
691.  46  NB  1061  (where  a  finding 
was  held  not  to  support  the  con- 
clusion of  law). 

N.  T.— Bumfleld  v.  Pettier,  etc., 
Mfg.  Co..  1  Misc.  92,  20  NYS  615  [rev 
on  other  grounds  4  Misc.  194,  23  NYS 
1025]  (holding  that  a  finding  for 
plaintiff  on  the  question  whether  he 
was  the  procuring  cause  excludes  the 
Idea  that  any  other  agency  coop- 
erated to  bring  about  the  deal). 

Tex. — Babcock  v.  Glover.  (Civ.  A.) 
174  SW  710  (holding  that  findings 
that  the  broker  procured  a  purchaser 
who  entered  Into  a  binding  contract 
for  the  purchase  of  the  land,  and 
who  was  at  all  times  a  man  of  ample 
means  to  carry  out  the  contract,  and 
against  whom  It  could  have  been  en- 
forced, are  equivalent  to  a  finding 
that  the  broker  procured  a  purchaser 
ready,  willing,  and  able  to  buy); 
Trice  V.  Cone.  (Civ.  A.)  163  SW  687 
(holding  that  answers  to  special  In- 
terrogatories that  defendant  agreed 
to  pay  plaintiff  half  the  commissions 
derived  by  defendant  from  the  sale 


of  any  land  to  persons  sent  from 
plaintiff  to  defendant  conflict  with 
answers  that  the  agreement  for  com- 
pensation was  merely  to  make  a  fair 
division  of  the  profits);  Granger  Real 
Estate  Exch.  v.  Anderson,  (Civ.  A.) 
145  SW  262;  Howell  v,  Denton,  (Civ. 
A.)_113  aw  314. 

Wis. — Wisconsin  Farm  Land  Co. 
v.  BuUard,  119  Wis.  820.  06  NW  233 
(holding  that,  where  the  jury  spe- 
cially found  that  plaintiff  was  the 
procuring  cause  of  the  sale  by  the 
owner  to  the  purchaser,  bnt  also 
found  that  plaintiff,  before  the  sale, 
had  released  defendant  from  the  ob- 
ligation to  pay  any  commission  in 
case  he  sold  the  farm  himself,  and 
that  defendant  relied  on  such  release 
in  selling  the  farm,  the  finding  that 
plaintiff  was  the  procuring  cause 
meant  only  that  plaintiff  drew  the 
purchaser's  attention  to  the  farm, 
and  did  not  constitute  a  finding  that 
the  sale  was  in  fact  made  by  plain- 
tiff, and  not  by  the  owner,  so  as  to 
entitle  plaintiff  to  commissions  not« 
withstanding  the  release). 

See  generally  Trial  [38  C^yc  1868]. 

88.  Amonat  reooveraUei  Gen- 
erally see  supra  I!  77-80.  As  dam- 
ages for  breach  of  contract  see  su- 
pra S  23. 

83.   See  generally  Judgments  (22 

eye  623]. 

M.  Faulkner  v.  Oawford.  (Ark.) 
177  SW  26;  Hammers  v.  Merrick,  42 
Kan.  32.  21  P  783;  I.eavy  v.  Selde. 
143  App.  Dlv.  165,  127-  NTS  942 
(Judgment  against  the  weight  of  mrU 
dence). 

as.  Gorham  v.  Heiman.  90  Cal. 
346.  27  P  289;  Woodward  v.  Steams. 
10  AbbPrNS  (N.  Y.)  89B. 

86.  Mousseau  v.  La  Roche,  20  Oa. 
668,  S  SE  780. 

87.  See  generally  Appeal  and 
Error.  8  C.  J.  p  266.  , 

88.  Rees  v.  Oalr,  144  App.  Dlv. 
294,  129  NYS  213  (holding  that  the 
defense  that  plaintllTs  demand  In- 
volved a  double  commission  could 
not  be  raised  for  the  first  time  on 
appeal):  Bucksdorf  v.  Bender,  80 
Misc.  498.  141  NYS  516  (holding  that, 
where  an  action  by  a  broker  for  com- 
missions was,  without  exception, 
tried  and  submitted  to  the  jury  on 
the  theory  of  employment,  the  point 
that  there  was  no  evidence  of  em- 
ployment cannot  be  raised  on  ap- 
peal). 

[a]  thmt  plaintiff  did  not  have  a 
broker's  license  cannot  be  urged  for 
the  first  time  on  appeal.  L.ake  v. 
Koutsoglanls,  174  111.  A.  262. 

89.  Wenks  v.  Hazard,  149  Iowa 
16,  127  NW  1090.  121  NW  1058:  Cook 
Y.  Whiting,  (Iowa)  122  NW  836 
(error  In  refusing  to  strike  out  an 
alleratlon  of  answer  held  harmless); 
Mitchell  V.  Bdebum,  67  Fa.  Super. 
223. 

[a]  Brror  la  favor  of  a  par^  af- 
fords him  no  ground  for  complaint. 
Higman  v.  Hood,  3  Ind.  A.  466.  29 
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lower  court  will  not  be  disturbed  for  harmless 
errors,  such  as  in  the  admission  or  exelosion  of 
evidence,"*  or  in  the  giving  or  refusing  of 
instractions.*^ 

[$  134]  b.  Setting  Ajdde  Verdict  u  against  the 
E^enoe.   A  verdict  on  conflicting  evidence  in  an 


action  by  a  broker  for  compensation  will  not  ordi- 
narily be  set  aside  on  apj»eal  or  writ  of  error.'"  To 
justify  the  court  of  review  in  setting  aside  a  ver- 
dict it  must  be  palpably  against  the  w^gfat  of  tiie 
evidence." 


VI.  LIEir* 


[i  135]  Brokers  do  not  usually  possess  the  right 
of  a  general  lien,  but  they,  like  other  agents,  may 
be  in  a  situation  to  exercise  the  light  of  a  par- 


ticular lien."*  A  broker  employed  to  obtain  a  loan 
of  money  has  a  lien  for  his  fees  on  the  fund  com- 
ing into  his  handa.*"    Under  'some  circumstances, 


S84,  7S  SW  723;  Hendricks  v.  Dan- 
lela,  19  NTS  414.  See  alao  Prewltt 
V.  West.  65  SW  884.  22  KyL  492. 

[b]  XUnatratlou  of  preJiUllolal 
•nor. — Park  v.  Culver,  169  Mo.  A.  8, 
164  SW  806  (In  Instruction);  Hey- 
man  v.  Singer.  61  Misc.  18,  99  NTS 
942;  Steele  v.  Llpman,  116  NTS  1099 
(in  exclusion  of  evidence):  Balrd  v. 
Oleckier.  11  S.  D.  2»3,  76  NW  981; 
Burnett  v.  EdUnff,  19  Tex.  Civ.  A. 
711,  48  SW  776. 

90.  Colo. — Wray  v.  Carpenter,  16 
Colo.  271,  27  P  248,  26  AmSR  266. 

Conn. — Home  Banking,  etc.,  Co.  v. 
Baum,  85  Conn.  883,  82  A  970. 

111.— CoBostock  V.  Keith.  185  111.  A, 
89:  Hill  V.  Carson  177  III.  A.  314. 

Ind. — Barnett  v.  Olutlnc,  3  Ind.  A. 
415,  29  NB  164,  927. 

Iowa. — HamlU  v.  Baumhover,  110 
Iowa  S«9,  81  NW  600. 

Kan. — Braiuunaa  Sharmaa,  49 
Kan.  771,  SI  P  6«7. 

Ulnn.— 2tothB«^lia  v.  Burrltt,  47 
Minn.  28,  49  NW  S9S. 

Uo.— Smith  V.  Lyons  Salt  Co..  (A.) 
177  SW  1067  (holding  that  the  ex- 
clusion of  the  purchaser's  statement 
as  to  who  was  the  procuring  cause 
of  the  sale  is  not  prejudicial  to  de- 
fendant, where  he  had  previously 
testified  that  before  he  went  to  see 
defendant's  president  he  had  deter- 
mined not  to  buy  the  bonds). 

Tex. — X^ogworth  v.  Stevens.  (Civ. 
A.)  146  SW  267:  Hansen  v.  Williams. 
(Civ.  A.)  lis  SW  312;  Ross  v.  Mosko- 
wltE,  (Civ.  A.)  96  SW  86. 

SI.  Cal.-— Cutten  v.  Fearsall.  146 
Cal.  690,  81  P  26. 

Colo. — Duncan  v.  Borden.  13  Colo. 
A.  481,  69  P  60. 

III.— Etnyre  v.  Art*,  163  111.  A. 
490;  Wright  v.  MoC^tntock,  136  111. 
A.  438. 

lo wa.— McFar] and  v.  Boucher,  163 
Iowa  716,  13*  NW  91;  Robertaon  v. 
Vasey,  125  Iowa  626,  101  "NW  271: 
Newton  v.  Ritchie,  76  Iowa  91.  39 
NW  209. 

Md.— Slagle  t.  Russell.  114  Md. 
418.  SO  A  164. 

Mass, — Woods  v.  Lowe,  207  Mass. 
1,  92  NB  773. 

Mo. — Qaume  v.  Horgan.  122  Mo. 
A.  790.  99  SW  467;  HcCormack  v. 
Henderson.  100  Mo.  A.  647,  76  SW 
171. 

Wash. — ^Von  Tobel  Stetson,  eta. 
Mill  Co..  62  Wash.  6S3,  73  P  788. 

ML  Cal. — Root  V.  (Ireadwohl,  20 
Cal.  A.  139,  128  P  418. 

Ga.— Mousseau  v.  Dorsett,  80  Oa. 
566,  6  SE  780. 

Ill.—Nudelman  v.  Fish,  181  111.  A. 
607;  Stone  v.  Deahl,  174  111.  A.  421 ; 
Lake  v.  Koutsoglanls.  174  111.  A.  262; 
Tomasezewski  v.  Anderson.  172  111. 
A.  274;  Monroe  v.  Orr.  171  111.  A.  666; 
Keebler  v.  Crllly.  167  III.  A.  406 
(holding  a  flndlng  of  the  court  in 
favor  of  plaintiff  not  against  the 
weight  of  the  evidence):  RIchman  v. 
Levlne,  162  III.  A.  40;  Hoehn  v. 
Mudge.  133  111.  A.  193. 

Iowa. — Cook  V.  VThlting,  122  NW 
835;  Sample  v.  Rand,  112  Iowa  616, 
84  NW  683. 

Mass. — Hall  v.  Grace,  179  Mass. 
480.  60  NE  932. 

Ho. — Holschen  v.  Fehllg,  66  Mo. 
A.  376. 

Nebr. — Sherwln  v.  O^Cmmor,  24 
Nebr.  608,  69  NW  620. 

N.  T,^ — Abraham  v.  Burateln,  82 
App.  ZMv.  661r  81  NTS  937  [aff  176 


N.  Y.  686  mem,  70  NE  1094  mem]: 
Van  Siclen  v.  Herbst,  30  App.  Div. 
255,  61  NTS  968;  Bucksdorf  v. 
Bender,  80  Misc.  498,  141  NTS  616 
(holding  that,  where  the  evidence  in 
an  action  by  a  broker  for  commis- 
sions for  procuring  one  ready,  able, 
and  willing  to  contract  for  the  ex- 
change of  real  estate  was  sufRclent 
to  support  a  verdict  that  a  contract 
of  exchange  was  procured  without 
any  misrepresentation  of  fact,  it  was 
error  to  set  aside  the  verdict  as 
against  the  weight  of  the  evidence) ; 
Loeb  V.  Tepper.  112  NYS  1043  (hold- 
ing that,  where  the  evidence  did  not 
establish  any  final  consent  of  defend- 
ant to  make  the  exchange  of  property 
claimed  by  the  brokers  to  have  been 
agreed  on,  nor  clearly  show  that  the 
brokers  were  employed  by  defendant 
any  more  than  by  Ute  other  party  to 
the  exchange,  a  verdict  for  the 
brokers  was  unwarranted,  and  will 
be  set  aside):  Smith  v.  Cutter.  66 
NYS  332.  See  also  Jacobs  v.  Beyer, 
141  App.  Dlv.  49,  125  NTS  6B7. 

N.  D. — Brush -McWiUiams  Co.  v. 
Gludt.  22  N.  D.  649.  134  NW  741. 

Tex.--Cha8e  v.  Veal.  S3  Tex.  333. 
18  SW  697;  Evertson  v.  Warrach, 
(Civ.  A.)  132  SW  614. 

W.  Va.— Wilson  v.  Johnson.  72  W. 
Va.  742,  79  SE  734. 

C^an. — Mackeosie  v.  Champion,  12 
Can.  S.  C.  649. 

See  generally  Appeal  and  Error 
gfi  2883,  2884,  2890. 

[a]  The  faet  that  a  tnUng  for 
Am  nlTMM  wtrtT  wonU  hmw  Imu 
MUtataMd  (1)  by  the  evidence  does 
not  of  Itself  Justify  the  appellate 
court  In  setting  aside  the  verdict  on 
conflicting  evidence.  Veale  v.  Green, 
106  Mo.  A.  182,  79  SW  781,  '(2)  Nor 
does  the  fact  that  the  appellate 
court  might  have  reached  a  different 
conclusion.  Brand  v.  Merritt,  16 
Colo.  286,  26  P  176. 

[b]  Oonolnslveness  of  deolaioa  of 
latermMUate  appellate  eonrt. — In  an 
■action  for  commissions  for  services 
as  broker,  the  amount  to  which 
plaintiff  la  entitled  is  a  question  of 
fact  on  which  the  Judgment  of  the 
appellate  court  la  conclusive.  Smith 
v.  Mayfleld,  163  111.  447.  46  NE  167. 

id    An.  exoeaaiTe  verdlet  may  be 
need  on  appeal. — ^Peavy  v.  Greer. 
108  Minn.  212.  121  NW  876. 

93.  Englestein  v.  Bartholomae, 
188  111.  A.  662  (finding  for  defend- 
ant held  against  the  weight  of  the 
evidence):  Scott  v.  O'Halr,  188  111.  A. 
26;  Tuckman  v.  Fisher.  183  111.  A. 
322;  Brooks  v.  Vinegar  Bend  Lum- 
ber Co..  182  111.  A.  145;  Dickson  v. 
Owens,  134  111,  A.  561;  Summers  v. 
Summers,  80  SW  1164.  26  KyL  179; 
Strout  V.  Lewis,  104  Me.  66.  71  A 
137;  Peavy  v.  Greer,  108  Minn.  212, 
121  NW  875;  Gallagher  v.  Bell.  89 
-Minn.  291,  94  NW  867;  Camp  v. 
Minnesota  Canning  Co..  89  Minn.  262, 
94  NW  687. 

ra]  Terdiots  or  Judgments  nt 
aside  as  agalaot  tne  endenee- — 
Gage  V.  Billing.  12  Cal.  A.  6811.  108 
P  664;  White  v.  Ames.  179  111.  A. 
220  (trial  by  court):  Coon  v.  St.  Paul 
Park  Realty  Co..  101  Minn.  891.  112 
NW  626.  862;  Murphy  v.  Harrison 
Granite  Co.,  168  App.  Dlv.  723.  164 
NTS  646;  Crandall  v.  Phillips.  13 
App.  Div,  118,  43  NTS  299;  FlBh  V. 
CoWln,  2  Silv.  Sup.  460.  6  NYS  64: 
Martin  v.  BUss.  2  SUv.  Sup.  166.  6 
NYS  686;  Boos  v.  Decker.  14  Misc. 


168,  68  NTS  790;  Fraser  v.  Born.  33 
Misc.  591.  87  NTS  966;  Wulfart  v. 
Weinstein,  91  NYS  369;  Cuperman  t. 
Stern,  88  NTS  147;  Wilkes  v.  Max- 
well, 14  Man.  699. 

[bl  A  Tcrdlot  or  JnOgueBt  for 
plaiatiff  will  be  set  aside  on  appeal 
If  the  evidence  falls  to  show  any 
right  of  recovery  on  the  part  of 
plaintiff.  Phillips  v.  HolUnger.  16! 
111.  A.  609. 

»4.  See  generally  Liens  [26  C^c 
666j. 

Uen  In  favor  of  larazaaee  teok- 
era  see  Insurance  [22  Cyc  14431. 

"•dge  of  lauueBii  to  hUStK  a 
bTMBk  Of  AsBt  aee  supra 

wkht  of  Uen  agalut  third  parsons 

see  Infra  fi  162. 

WaghXm  of  hrokar  as  plsOga*  of  ool> 
lateral  see  supra  |  48. 

W.    Barry  v.  Boninger.  46  Md.  69. 

[a]  IlliutK»tloaB^(  1  >  A  broker 
is  entitled  to  a  Hen  for  commissions 
on  a  note  and  a  mortgage  left  in  bis 
possessiott  for  sale  on  commission. 
Peterson  v.  Hall.  61  Minn.  268,  <1 
NW  788.  (2)  Where  a  broker,  for  s 
commission,  ne^tlated  exchange  for 
a  house  in  New  Tork  and  bought  bills 
on  Europe  for  them,  and  to  ratoe 
funds  for  that  purooae  drew  and  sold 
bills  on  the  New  York  firm,  some  of 
which  were  accepted  and  others  pro- 
tested, he  had.  after  the  failure  of 
the  principal,  a  Hen  on  any  funds  or 
securities  which  came  into  his  hand2 
for  his  principal,  for  the  purp«»e  of 
securing  himself  against  ontsuutding 
liabilities  arising  throagh  such  bills, 
although  he  may  not  have  paid  any 
of  them.  State  Bank  Levy,  H 
S.  C.  L.  481.  (S)  Where  a  broker 
was  employed  to  surrender  stock  and 
interest  scrip,  and  to  procure  bondi 
for  them,  and  In  so  doing  expended 
time  and  money,  it  was  held  that  if 
the  property  and  Interest  were  not 
the  same  before  and  after  th« 
change,  but  the  transaction  was  to 
be  considered  a  sale  or  exchange, 
he  had  the  ordinary'  factor's  Hen,  and 
that,  if  the  property  and  Interaat 
Were  to  be  considered  the  same  be- 
fore and  after  the  change,  he  had  t 
lien  on  the  ground  that  his  labor  hid 
given  it  additional-value,  for  It  will 
be  presumed  from  his  employment 
that  the  bonds  were  more  valuable 
than  the  stock.  Chappell  v.  Cadv,  10 
Wis.  111.  (4)  A  contract  emploVinE 
brokers  to  purchase  land  for  a  cor- 
poration. In  so  far  as  It  provides  for 
their  appointment  as  brokers  to  sell 
the  land  in  case  It  is  subsequently 
put  on  the  market,  does  not  vest  tb» 
brokers  with  an  Interest  In  the  land 
to  the  extent  of  their  commissions 
or  a  right  to  commissions  on  sales 
made  by  the  corporation,  indepen- 
dently of  the  brokers.  Lord  v.  wa- 
pato  Irr.  Co.,  81  Wash.  S61,  143  P 
1172. 

•6.  Vinton  v.  Baldwin.  95  Ind. 
433. 

[a]  Where  a  borrower  asslgu  to 
the  broker  wbo  prooiir*d  the  loan  s 
oertala  swn  to  become  due  the  bor- 
rower under  a  contract  with  a  third 

fierson.  the  broker  has  an  equitable 
ten  on  the  fund.    Goad  v.  Hart.  Its 
Cal.  197,  60  P  761,  964. 

fb]  Xowever,  the  faet  Oat  a 
landar  pamilts  ssevzitiss  for  the  loea 
to  romalB  in  the  hands  of  the  bor- 
rower's broker  does  not  entitle  the 
broker  to  appropriate  the  proceeds 
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a  broker  employed  to  buy  or  to  sell  goods  has  a 
light  of  lien  on  them,"  but  this  is  ordinarily  so 
only  where  the  goods  come  into  his  possession  and 
remain  there.""  Usually,  however,  no  right  of  lien 
on  the  proceeds  of  goods  sold  exists  in  favor  of  the 
selling  broker.^  It  has  been  held  that,  except 
where  there  is  a  contract  to  the  contrary,^  a  real 
estate  broker  has  no  lion  on  funds  or  securities 
belonging  to  the  principal;'  but  there  are  eases  to 

m  BiaETS  AND  LXABUITIES  OF  PEINOIPAL  ABD  BROKER  AS  TO  THIRD  FERSOITS 


the  contrary.'  At  any  rate  any  lien  he  may  have 
exists  only  so  loiw  as  he  has  possession  of  the 
property  and  as  his  debt  remains  unbarred  by 
limitations/ 

A  sto^  broker  has,  in  the  absence  of  a  special 
^;reement  to  the  contrary,  a  general  lien  on  securi- 
ties of  the  principal  which  eome  into  his  hands  in 
the  course  of  budness." 


[I  136]  A.  mgUB  of  Principal  mgainit  Third 
PerMii»— 1.  JjL  CkntnL  If  a  member  of  a  firm  of 
brokers  who  receives  money  with  which  to  pur- 
chase land  passes  it  over  to  a  partner  who  deposits 
it  to  the  credit  of  the  firm,  and  the  money  is  not 
invested  as  agreed,  the  whole  firm  is.  liable  to  the 
prineipai  in  assumpsit.' 


[i  137]'  S.  Blglita  against  Other  Party  to  Oon- 
tract  Negotiated  hy  Brokez^— a.  General  Rnlea.* 

The  principal  is  entitled  to  oiforce  a  contract  nego- 
tiated by  his  broker  with  a  third  person;*  and  this 
is  so,  even  though  the  contract  is  made  in  the 
broker's  name*  bud  the  principal  is  undisclosed," 
unless  the  cnstomer  refuses  to  contract  on  the 


of  the  securities  to  the  payment  of 
A  debt  due  him  from  the  borrower. 
James'  App.  89  Pa.  54. 

97.  Pultney  v.  Keymer,  3  "EBjt.  182 
<holdlns  that,  If  a  broker  advances 
money  and  gives  his  acceptance  on 
the  credit  of  goods  lodged  In  his 
hands,  the  owner  cannot  demand 
tbem  without  a  full  Indemnity;  and 
that  giving  his  counter  acceptances, 
or  those  of  any  other  person,  to  the 
amount  of  those  given  by  the  broker 
and  becoming  payable  at  the  same 
time  Is  not  a  sufllclent  Indemnity). 

[a]  Transfer  of  Ilea. — The  right 
of  lien,  being  personal,  cannot  be 
transferred  by  a  wrongful  pledge  of 
the  goods  by  the  broker.  McCom- 
ble  V.  Davles,  7  ISast  5,  103  Reprint  3. 

88.  Taylor  v.  Robinson,  8  Taunt. 
84S.  4  ECL  817,  123  Reprint  B8«. 

99.  Smith  v.  Bergatresser,  26  Tda. 
822,  143  P  402  (under  Rev.  Codes 
I  3446);  Shoener  v.  Cabeen,  IB  Phlla. 
(Pa.)  «5.  But  see  McGlIllvray  v. 
SImson,'  2  C.  A  P.  S20,  12  ECL  B9B. 
9  D.  ft  R.  86,  22  ECI.  B84  (holding 
that  an  agreement  by  a  broker  that 
he  win  sell  goods  for  his  principal 
and  win  pay  over  the  whole  proceeds 
without  setting  off  a  debt  due  him 
from  his  principal  is  not  binding  on 
the  broker  ao  as  to  deprive  blm  of 
his  legal  light  of  Hen). 

1.  Zirkle  V.  Hendon.  180  Ala.  209, 
»  8  8S4:  Tlnsley  v.  Durfev,  9»  111. 
A  238  (holding  that,  where  the 
owner  of  real  estate  executed  a  con- 
tract which  was  recorded  In  the 
offlce  of  the  recorder  of  deeds,  and 
by  which  he  agreed  to  give  bis 
Drokers  the  exclusive  control  of  the 
tale  of  the  land  and  to  pay  them  out 
of  the  proceeds,  the  brokers  acquired 
an  equitable  lien  on  the  proceeds: 
and  that,  where  the  contract  reserved 
to  the  owner  the  right  to  fix  the 
price,  and  he  refused  to  flx  It  and 
encumbered  the  property  with  mort- 

Rses,  the  debt  became  due  and  the 
n  attached)'  Lisbon  State  Bank 
V.  CJullen,  18  N.  D.  BOO,  121  NW  85 
(evidence  held  not  to  show  an  agree- 
tnent  between  an  owner  of  real  es- 
Ute  and  an  agent  that  the  contract 
of  sale  should  remain  as  security  for 
Uie  payment  of  the  commission  notes 
Indorsed  to  the  agent  by  the  owner, 
and  that  the  agent  should  have  a  Hen 
on  everything  covered  by  the  con- 
tract). 

[a}  However,  the  m»r»  usmup- 
tloa  tj  the  gt«nt«e  of  the  amoimt 

stw  from  the  grantor  as  commission 
to  the  broker  who  negotiated  the  sale 
creates  no  Hen  on  the  land  or  In- 
tereat  In  It  In  favor  of  the  broker 
in  the  nature  of  a  resulting  trust 
or  otherwise.  Mayfleld  v.  Turner,  180 
III.  332,  54  VrS  418. 

i.  Fountain  Valley  I^nd,  etc., 
Co.  v.  Pearsons.  201  Fed.  324,  119 
CCA  5«2;  Robinson  v.  Stewart,  97 
Mich.  454.  B6  NW  863  (holding  that 
&  broker  has  no  lien  for  services  on 
%  certificate  of  deposit  placed  In  his 
hands  by  his  principal,  to  be  used 
^ditlonally  in  purchasing  land) : 
Arthur   v.   Sylvester.   106  Pa.  213 


(holding  that  a  broker  employed  to 
sell  real  estate  has  no  lien  on  the 
title  papers  for  fees). 

[a]  When  bo  MTfleM  perfonned. 
—A  oroker  has  no  Hen  on  securities 
deposited  with  him  to  secure  pay- 
ment of  his  commissions  for  mak- 
ing a  sale,  where  his  authority  Is 
revoked  before  the  sale  Is  effected. 
Blaisdell  v.  Stelnfeld,  15  Aria.  165, 
137  P  665. 

3.  Richards  v.  Oasklll,  39  Kan. 
42S.  18  P  494  (holding  that  the 
broker  has  a  Den  on  the  specific 
deed  delivered  to  him  by  his  prin- 
cipal for  his  work  thereon  and  for 
the  commission  earned  by  him,  as 
also  for  the  money  paid  by  him  at 
the  request  of  his  principal  to  pro- 
cure  the  possession  of  the  deed, 
when  the  deed  Is  prepared  or  pro- 
cured by  him,  or  delfverd  to  falm  by 
hla  principal,  or  at  the  request  of 
his  prlncipEU,  on  account  of  his 
special  agency  or  employment).  See 
also  Carpenter  v.  Momsen.  92  Wis. 
449,  65  NW  1027,  66  NW  692  (hold- 
ing that,  while  a  broker  who  u  not 
an  attorney  at  law  cannot  claim  a 
general  lien  on  all  securities  In  his 
possession  for  expenses  incurred  In 
managing  some  of  such  securities, 
he  has  a  Hen  on  the  specific  se- 
curltlea  for  which  the  expense*  #ere 
incurred). 

4.  Byers  v.  Dauley,  27  Ark.  77. 

5.  Austin  V.  Hayden,  171  Mich. 
S8,  137  MW  817,  AnnCasl916B- 894; 
Ingersoll  v.  Cunningham,  95  App. 
Dlv.  571,  88  NYS  711:  Lamprecht  v. 
SUte,  84  Oh.  St.  32.  B5  NB  668;  Hope 
v.  Glendlnning,  [1911]  A.  C.  419,  21 
AnnCaa  736  (by  the  law  of  Scotland); 
In  re  London,  etc^  Finance  Corp., 
[1902]  2  Ch.  416.  But  see  Leahy  v. 
Lobdell,  80  Fed.  665,  26  CCA  76  fhold- 
Ing  that,  where  securities  have  been 
purchased  from,  one  who  deals  in 
them,  sometimes  as  owner  and  some- 
times as  broker  for  others,  although 
a  credit  Is  given  for  a  greater  part 
of  the  price,  and  the  securities  re- 
main in  the  seller's  hands  subject 
to  a  Hen  for  the  balance,  the  mere 
fact  that  the  seller  has  In  other 
transactions  acted  as  the  buyer's 
broker.  In  dealing  in  securities  with 
others,  does  not  convert  the  securities 
purchased  Into  the  subject  of  a 
pledge  for  the  payment  of  balances 
due  from  the  buyer  on  the  general 
account  for  brokerage  transactions); 
Mellott  V.  Downing,  39  Or.  218,  64 
P  393  (holding  that,  where  one  de- 
posits money  with  a  broker  to  cover 
margins  on  the  purchase  of  grain 
or  options  on  the  Chicago  board  .of 
trade,  and  the  transactions  are  In 
fact  fictitious,  the  broker  having  no 
connection  with  the  board  of  trade, 
the  broker  has  no  lien  for  margins, 
and  plaintiff  was  entitled  to  recover 
the  amount  deposited). 

[al  "It  la  »  well-aetttod  and  wi- 
qnestloiiea  fJunX  nie  that  a  broker 
has  a  lien  upon  all  stocks  purchased 
by  him,  for  a  customer,  for  all  un- 
paid balance  of  the  purchase  price." 
Austin  v.  Harden.  171  Hlch.  18,  BO, 


137  NW  317,  AnnCaslSIBB  894  and 
note. 

[hi  Bights  of  sahbroker, — ^Where 
a  suDbroker  employs  a  second  sub- 
broker  to  sell  stock  of  the  principal, 
which  Is  done,  and  the  first  subbroker 
then  falls  while  In  debt  to  the  second 
subbroker,  the  latter  cannot,  as 
against  the  principal,  retain  the 
amount  of  the  debt  from  the_pro- 
ceeds  of  the  sale.  EJvans  v.  'V^ln, 
71  Pa.  69. 

[c]  Oeaaral  Htm,  oa  oollateral^ 
If  securities  are  pledged  to  a  broker 
to  secure  a  particular  loan  or  a  debt, 
he  has  no  Ifen  thereon  for  a  general 
balance  or  for  the  payment  of  any 
other  claim.  Lane  v.  Bailey,  47 
Barb.  (N.  Y.>  396;  Wyckoff  v.  An- 
thony, 9  Daly  (N.  Y.)  417.  But  see 
In  re  London,  etc..  Finance  Corp., 
i;i002]  2  Ch.  416:  Jones  v.  Pepper- 
corns,  Johns.   480,   70   Reprint  490. 

Bights  of  broker  ia  eoustetal  m- 
enrltr  In  gmmnl  see  supra  S  48. 

6.  Kerr  v.  Sharp,  88  XIL  198.  8m 
also  generally  Partoerahlp  [SO  Cye 
477  «t  seq]. 

T.  See  also  generally  Agency  SI 
653—5 66. 

S.  Brownwell-Drews  Lumber  Co. 
V.  Eiast  Tennessee  Lumber  Co.,  • 
Tenn.  Civ.  A.  681,  B86  felt  Cyc].  Sw 
also  cases  Infra,  notes  9,  10,  11. 

[a]  JPslvltr  of  MAtraotr— The  ex- 
istence of  contracts  by  a  broker  for 
different  principals  for  the  sale  of 
stock  on  an  exchange,  by  the  rules 
of  which  a  purchaser  of  the  same 
amount  of  stock  from  a  different 
party  may  be  made  a  substituted 
purchaser  from  such  broker,  does 
not  prevent  a  privity  of  contract  be- 
tween such  substituted  purchaser 
and  the  principal  of  the  broker. 
Clews  V.  Jamleson,  183  U.  S.  461, 
21  act  84E,  45  L.  ed.  1183  [rev  9^ 
Fed.  648,  38  CCA  4731. 

9.  Baladln  v.  Mitchell,  45  111.  79 
(holding  that,  if  a  broker,  not  In- 
trusted with  the  custody  or  posses- 
sion of  goods,  but  employed  only 
to  sell  them  for  the  owner,  sells  them 
In  his  own  name  without  authority, 
the  purchaser  knowing  that  he  Is  a 
broker,  the  owner  may  maintain  an 
action  In  his  own  name  for  a  breach 
of  the  contract) ;  Peter  Cooper's  Glue 
Factory  v.  Devoe,  etc,  Co.,  178  111.  A. 
298;  Brownell-Drews  Lumber  Co.  v. 
EJast  Tennessee  Lumber  Co.,  8  Tenn, 
Civ.  A.  581,  6S6  [cit  Cyc]. 

10.  Ga. — Dodd  Grocery  Co.  V, 
Postal  Tel.-Cable  Co.,  112  Oa.  685. 
37  SB  981. 

111.— Saladin  V.  Mitchell,  4B  111.  79. 
Ky. — Graham  v.  Duckwall,  8  Bush 
12. 

N.  T. — ^Beebee  v.  Robert,  12  Wend. 
413,  27  AmD  132. 

Tenn. — Brownwell-Drews  Lumber 
Co.  V.  Elast  Tennessee  Lumber  Co.,  3 
Tenn.  Civ.  A.  581,  68S  [cit  Cyc], 

Sng. — LIsset  v.  Reave,  2  Atk.  394, 
2«  Reprint  688. 

But  see  Shaw  v.  Finney,  13  Mete. 
(Mass.)  458  (where  the  third  party 
dealt  with  the  broker  as^  contract-v 
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principal  'a  account,  and  will  contract  with  the 
broker  individually  only."  Tlie  rights  of  the  un- 
disclosed principal;  however,  are  subject  to  claims 
acquired  in  good  faith  against  the  broker;^'  but 
not  where  the  customer  knows,  or  has  reason  to 
know,  that  the  broker  is  acting  as  a  broker."  Hav- 
ing made  a  contract  for  his  principal,  the  broker 
cannot  modify  or  rescind  it  so  as  to  affect  or 
defeat  the  principal's  right  to  enforce  it."  A 
tender  of  stock  by  a  broker  in  behalf  of  his  prin> 
cipal  for  whom  he  has  made  a  sale  is  not  invali- 
dated by  the  fact  that  the  principal  did  not  own 
the  stock,  where  the  broker  himself  owned  it.*" 

Notice  to  the  broker  is  ordinarily  imputed  to  the 
principal,  and-  accordingly,  if  the  broker  has  notice 
of  facts  affecting  the  principal's  ri^t  of  action, 
the  principal  himself  is  bound  thereby.'" 

wUoli  Urokan  u*  tnftt«d  m  prla- 
elHl*  In  respect  to  contracts  entered 
Into  by  them  cannot  affect  the  rights 
of  third  persons  so  as  to  prevent  an 
undisclosed  principal  from  sutns  In 
hl8  own  name;  and  this  Is  so,  even 
though  the  principal  knew  of  the 
rule.  LanKton  v.  Walte,  Ii.  R,  8  Bio. 
X66;  Humphrey  v.  liucas,  S  C  &  K. 
1S2.  61  ECL,  152. 

II.  Whiting  V.  WlUlam  H.  Craw- 
ford Co..  93  Ud.  S90,  48  A  616  (hold- 
ing that,  where  a  manufacturer  re- 
fuses to  sell  Koods  to  a  broker  on 
the  account  of  the  broker's  principal, 
but  offers  to  sell  the  aooos  to  the 
broker  Individually,  and  the  broker 

Snrchasea  the  s&me,  representations 
y  the  broker  to  his  principal  that 
the  roods  have  been  purdiased  'or 
the  latter  do  not  render  the  manu' 
facturer  liable  to  the  latter). 

la.   Kent      Do  Coppet.  149  App. 
■Dtv.  689.  1»4  NTS  19S. 

[a]  WlMTC  taefear  beoomea  ia- 
■OlT—fci  Where  a  broker,  after  eell- 
Inx  on  the  stock  exchange  certain 
■took  for  another  broker,  without  dis- 
closing the  name  of  hia  principal, 
on  the  same  day  became  Insolvent 
and  notified  the  exchange  thereof, 
auch  notice,  according  to  the  rule* 
of  the  exchange.  Is  equivalent  to  a 
request  to  the  purchaser  to  close  his 
contract,  which  the  purchaser  Is  en- 
titled to  do  without  ascertaining  the 
real  party  In  Interest;  and  having 
once  closed  the  contract  by  setting 
it  off  against  the  sale  to  the  Insol- 
vent broker  of  the  same  number  of 
shares  of  the  stock,  the  owner  can- 
not recover  the  contract  price  from 
the  purchaser.  Kent  v.  De  Coppet, 
149  App.  Dlv.  689.  134  NYS  19E. 

13.  Bliss  T.  Bliss,  20  N.  T.  Super. 
839;  Baring  v.  Corrle,  2  B.  &  Aid. 
137.  106  Reprint  317,  2  ERC  891; 
Waring  v.  Favenck,  1  Campb.  8S. 

14.  Kelly  V.  Kauffman  Milling  Co., 
92  Ga.  105,  18  SE  863  (holding  fur- 
ther that  a  usage  to  the  contrary 
would  not  affect  the  principal,  where 
the  usage  was  not  known  to  him  so 
that  his  assent  thereto  could  be 
reasonably  Inferred) :  Satadin  v. 
Mitchell.  45  III.  79 ;  Campbell  v. 
Chase,  78  Kan.  693,  96  P  949  (hold- 
ing that,  after  real  estate  brokers 
have  effected  a  sale  and  the  contract 
of  sale  has  been  completed,  and  the 
vendor  has  placed  the  deed  In  the 
hands  of  a  third  person  to  be  de- 
livered to  the  purchaser  on  payment 
of  a  price,  the  authority  of  the 
brokers  to  represent  the  vendor  Is 
at  an  end;  and  they  have  no  author- 
ity to  modify  the  contract  of  sale 
by  inserting  a  provision  therein  that 
a  part  of  the  purchase  price  shall 
consist   In   the   assumption   by  the 

Eurchaser  of  a  mortgage  on  the 
ind) ;  Jones  v.  Bloomparden.  143 
Mich.  826,  106  NW  891  (holding  that 
brokers  with  whom  defendants  have 
made  a  contract  of  purchase,  know- 
ing that  they  are  purchasing,  not  of 
them,  but  of  plaintiff,  have  no  au- 
thority to  annul  the  contract  and  to 
authorise  defendants  to  sell  the  goods 
for  the  account  of  plaintiff),  com- 


[$  138]  b.  Validity  of  Contract.  To  entitle  & 
principal  to  enforce  a  contract  negotiated  by  the 
broker  with  a  third  person,  the  contract  must  be  com- 
plete and  valid.'^  Thus,  if  the  broker  in  n^tjating 
it  is  guilty  of  fraud  as  to  the  other  party  thereto, 
the  principal  is  not  entitled  to  recover  thereon;" 
but  the  principal's  rights  on  the  contract  are  not 
affected  by  the  broker's  acting  in  collusion  with 
the  third  person,  unless  the  principal  bad  knowl- 
edge thereof.'^  So  if  a  broker  who  has  been  prom- 
ised a  certain  commission  to  find  a  purchaser  for 
property  represents  to  a  customer  that  he  is  to 
receive  a  less  amount,  for  the  purpose  of  deceiving 
the  customer  as  to  the  value  of  the  property,  the 
price  should  be  abated  in  the  amount  of  the  differ- 
ence between  the  commission  promised  and  that 
which  he  represented  that  he  was  to  receive.^  And 


?are  Young  v.  Cole,  3  Ring.  X.  Cas. 
24,   32  ECL   334.   182   Reprint  589 
(usage). 

[aj  Beleoae  of  seottrlty. — A  prin- 
cipal who  makes  a  loan  is  not  bound 
by  his  broker's  release  of  the  se- 
curity without  consideration,  in  the 
absence  of  clear  proof  of  authority. 
Brown  v.  Dennis,  (Tex.  Civ.  A.)  80 
SW  272. 

16.  Clews  v.  Jamieson.  182  TJ.  8. 
461,  21  set  846,  46  L..  ed.  1188  [rev 
96  Fed.  648.  38  CCA  478]. 

16.  Oithens  v.  Murray,  92  Oa.  748, 
18  SB  976;  Tulane  impr.  Co.  v. 
Chapman,  129  La.  662,  66  S  609: 
Cox  V.  Pearce,  112  N.  Y.  637,  20  NE 
666.  S  LRA  66S  (the  last  two  cases 
holding  that  merchants  employing  a 
broker  are  chargeable  with  notice 
received  by  him,  that  a  member  of  a 
firm  with  whom  they  have  dealt  only 
through  the  broker  has  withdrawn 
from  the  firm):  Brown  v.  Mont- 
gomery, 20  N.  'T.  287.  76  AmD  404 
(holding  that  notice  to  a  broker  en- 
gaged in  aellinf  a  check  of  the 
iMiure  of  the  drawer  Is  suffldent 
to  charge  his  principal  with  notice, 
in  an  action  by  the  latter  against  the 
purchaser  of  tne  check  to  r«cover  the 
coTislderation  promised  therefor).  See 
also  infra  t  160. 

17.  Frye  v.  Keller,  81  Tex.  Civ. 
A.  166,  72  SW  228  (holding  that  the 
minds  of  the  parties  must  have  met); 
Hawkins  v.  Maltby,  L.  R.  3  Ch.  188; 
Torrlngton  v.  Lowe,  L.  R.  4  C.  P.  26. 

[a]  Itntnality  of  obllgatlon^A 
contract  of  sate  by  a  broker  Is  not 
lacking  In  mutuality,  when  ratified 
by  the  principal,  merely  because  the 
broker  exceeded  his  authority  In 
making  the  sale  on  the  terms  agreed. 
Clews  v.  Jamieson,  182  U.  S.  461, 
21  set  845,  46  L.  ed.  1183  [rev  96 
Fed.  648.  38  CCA  478]. 

ib]  Tarionoe  between  hoaght  and 
1  notes. — ^Where  the  validity  of 
a  contract  made  through  a  broker 
depends  on  the  bought  and  sold 
notes,  a  material  variance  between 
th^m  renders  the  contract  void, 
Suydam  v.  Clark,  4  N.  Y.  Super.  133; 
Peltier  v.  Collins,  8  Wend.  (N.  Y.) 
469.  20  AmD  711;  Bacon  v.  Eccles,  43 
Wis.  227.  Contra  McCaul  v.  Strauss, 
Cab.  &  E.  106. 

Fc]  Torlauoe  hetween  hroker's 
entry  and  aotaol  oontraot. — ^Where  a 
contract  Is  made  by  a  broker,  and  no 
sale  note  Is  delivered,  and  the  entry 
by  him  In  his  sale  book  varies  from 
the  actual  contract,  neither  party  Is 
bound.  I>avls  v.  Shields,  26  Wend. 
(N.  Y.)  341  [rev  24  Wend.  322]. 

[d]  MlsreprMentatioiia  to  middle- 
man>— Misrepresentations  made  by  a 
seller  to  a  broker  who  acts  as 
middleman  are  In  legal  contempla- 
tion made  to  the  buyer,  and  he  may 
therefore  avoid  the  purchase  and  de- 
feat an  action  for  the  price.  Beetle 
V.  Anderson,  98  Wis.  B.  73  NW  5B0. 

[e]  Approval  of  owners. — Where 
an  authorized  agent  agrees  to  sell 
land  subject  to  the  approval  of  the 
owners,  the  approval  of  all  the 
owners  Is  necessary  to  constitute 
a    contract   enforceable   by  either 


party,  as  the  purchaser  la  not  t>ound 
to  accept  the  conveyance  of  an  In- 
terest of  only  one  owner.  Jacobson 
v.  Hendricks,  83  Conn.  120,  75  A  85. 

[f]  Statute  of  fcanfls  — Where  a 
real  estate  agent  in  whose  hands  an 
owner  had  placed  land  for  sale  wired 
the  owner.  "Have  sold  bouse,  $6,160. 
Wire  confirmation,"  to  which  the 
owner  answered  by  wire,  "Terms 
satisfactory,"  the  two  telegrams  did 
not  constitute  a  memorandum  estate 
llshlng  a  contract  sufflciently  valid 
to  support  a  suit  for  spoclfic  per- 
formance, since  a  memorandtim.  to 
satisfy  the  statute  of  frauds,  must 
contain  all  the  material  elements  of 
the  contract,  showing  the  seller  and 
the  buyer,  the  price,  the  tlm*  of  pay- 
ment, and  the  descrlptloh  of  tha  land 
for  IdentiflcaUon.  FrltM  t.  Mills,  170 
CaL  449,  160  P  STB.  See  cenerally 
Frauds,  Statute  of  [20  Cyc  252  ct 

Mlllaudon  Price,  I  La.  Ann. 
4:  E^lrchiM  v.  McHohon,  1S9  N.  Y. 
290.  84  NB  779,  88  AmSR  701  [aff 
20  NTS  811:  Brown  v.  MontKomery. 
20  K.  T.  287,  75  AmD  404;  Coswd 
V.  Hlnman,  19  N.  T.  Super.  8  (so 
holding,  although  the  principal 
neither  authorised,  nor  had  notice  of, 
the  fraud  prior  to  the  execution  and 
delivery  of  the  contract);  Elwell  v. 
Chamberlain,  16  N.  Y.  Super.  230, 
17  N.  Y.  Super.  820  [aff  81  N.  T.  611]. 
But  see  Coddlngton  v.  Goddard,  18 
Gray  (Mass.)  436  (holding  that  tlia 

firlncipal's  knowledge  of  an  advance 
n  the  price  of  copper  did  not  invali- 
date a  purchase  or  copper  negotiated 
by  the  broker  of  one  who  was  Igno- 
rant of  the  advance,  where  the  broker 
himself  did  not  know  of  lt>. 

[a]  XUtIsIob,  of  oommlsBloBS. — 
contract  of  sale  negotiated  by 
brokers  Is  not  fraudulent  aa  to  the 
purchaser  because  of  an  agreement 
by  the  seller's  broker,  unknown  to 
the  seller,  to  share  his  commissions 
with  the  purchaser's  broker.  Louis- 
ville, etc.,  R.  Co.  V.  Diamond  State 
Iron  Co.,  126  lU.  294.  18  NR  736. 

19.  Hitchcock  V.  Sykes,  29  OnL 
L.  6,  13  DomLR  648,  4  OntWN  1146 
[app  dlsm  8  DomLR  631,  S  OntWN 
1118]  (holding  that,  where  an  agent 
employed  to  sell  property  on  commis- 
sion joins  with  a  third  person  la 

f purchasing  it  at  a  price  which  l9 
Brger  by  the  amount  of  the  commis- 
sion than  that  at  which  he  could 
himself  have  bought  the  property,  it 
Is  the  duty  of  the  vendor,  when 
aware  of  the  relation  between  the 
broker  and  the  third  person,  to  in- 
form the  latter  of  the  existence  of 
the  agency,  and  of  the  arrangement 
to  pay  a  secret  commission  to  one  of 
the  purchasers). 

[a]  Aeoonntmg  for  proms. — One 
who  purchases  land  In  behalf  of  him- 
self and  the  vendor's  agents,  with 
knowledge  that  the  agents  are  con- 
cealing their  Interest  from  the 
vendor,  Is  liable  to  account  for  tbe 
profltB  made.  Brown  v.  (Tash.  185 
Iowa  221,  145  NW  80. 

M>  Henry  v.  Mayer,  6  Aria  108. 
58  P  590. 


For  later  c—ei,  dsrelopiiMBtB  and  ohangw  In  the  law  see  cumulative  Annotations. 


mber. 


^  138-141} 


BBOKEBS 


[9C.J.]  «67 


if  a  vendor  pajs  a  seent  eomniiMon  to  the  piir- 
ehuer'a  IxokeTf  the  porehaser  may  reeorer  the 
amonnt  frcnn  the  vendor.'^ 

A  contract  negotiatad  by  a  brOktr  In  tha  canptor 
of  boUi  partiat  thereto  ii  nnenforoeable  and  void 
as  to  the  party  thereto  who  waa  not  informed  of 
the  donble  agency,"  and  it  is  immatexial  that  there 
was  neither  intentional  fraad  nor  injury  done.*" 
In  sneh  a  ease  the  principal  who  had  no  knowledge 
of  the  doahle  a^ncy  ean  bring  an  aetion  to  rescind 
the  contract,**  altbou^  rescission  may  be  denied 
vhere  he  is  unable  to  pnt  defendant  in  statu  quo;" 
and  where  in  such  an  event  the  principal  ia  entitled 
to  receive  a  sum  of  money  from  defendant,  which 
the  latter  had  agreed  to  pay  nnder  the  contract,  bnt 
which  be  has  wrongfully  refused  to  pay,  judgment 
for  such  sum  may  be  rendered  as  alternative 
relief." 

[( 139]  c.  Sight  of  Stiler  of  Stock  to  Indemnity 
against  Oalla" — (1)  Inability  of  Buyer  in  OoieraL 

If  a  buyer  of  stock  fails  to  have  the  transfer  duly 
r^stered  on  the  company's  books,  and  in  conse- 
quence the  seller  is  subjected  to  calls,  the  bo^w  is 
bound  to  indemnify  the  seller  therefor* 

140]  (2)  Liability  of  Stockjobber.  In  England, 
the  contract  or  liability  of  a  jobber  on  the  slock 


exchange  who  has  pnrohaaed  shana  for  the  next  ap- 
proaehing  settling  day  is  that  on  that  day  he  will 
either  take  the  shares  himaelf  and  be  bound  himself 
to  accept  and  rwister  a  transfer  and  to  indemnify 
the  seUeTf  or  wm  give  the  names  of  one  or  more 
transferees  to  whom  no  reasonable  objection  exists 
and  who  will  aee^  and  pay  for  the  shares.  If  he 
gives  such  a  name  he  is  not  liable  as  priuoipal; 
otherwise  he  is  bound  to  take  the  shares  himself.'' 
Aeewdingiy  if  the  jobber  fails,  within  the  time 
allowed  by  the  rules  and  usages  of  the  stock  ex- 
change,*" to  pass  to  the  seller  or  to  his  broker  the 
name  of  a  bona  fide  purehaser^^  who  has  ordered  the 
shares  to  be  bought  for  him,°'  and  who  is  competent 
to  enter  into  a  oontraot  of  purchase^  and  is  aecept- 
able  to  the  seller,^  and  in  consequence  thereof  the 
seller  is  subjected  to  calls  as  a  shareholder,  the 
jobber  is  bound  to  indemnify  the  seller. 

[$  1411  B.  Bights  of  Third  Feraons  against 
Principal"—!.  Bights  Based  on  Contract  Nego- 
tiated by  Broker — a.  General  Bnle.  If  the  contract 
negotiated  by  a  broker  with  a  third  person  in 
behalf  of  a  principal  is  within  the  terms  of  his 
authority,"  the  principal  is  bound  thereby.  Ac- 
cordingly the  other  contracting  party  may  maintain 
an  action  against  the  principal  on  the  contract"^ 


SI.  Grant  v.  Gold  Eixploratlon, 
«tc,  Sjmdlcate,  [IftOO]  I  Q.  B.  2X3; 
Cohen  T.  Knschke,  83  T.  Rep.  N. 
S.  102  Cso  holdinc,  atthouarh  there  la 
no  6Tldene«  tliat  the  price  has  been 
snhanced  by  tbe  amount  of  the 
Gommlsslon):  HoTenden  v.  Uitlhoff, 
»  U  T.  Rep.  N.  8.  41  (holdina  that 
there  le  an  Irrebuttable  presnmptlon 
that  the  acant  was  Influenced  by 
the  bribe). 

IS.  Netiman  v.  Preldman,  IBS 
Ho.  A.  142,  136  8W  261;  Caasard  v. 
Hlntnan,  19  N.  T.  Super.  8  (holding 
that,  wnare  a  bKricer  induced  de- 
fendant to  enter  into  the  contract, 
bellevtnr  that  he  waa  actlnr  solely 
In  hts  behalf,  while  In  fact  he  was 
aaeretly  acttnir  for  the  Interest  of 

JlalntliC,  plalntlll  could  not  hold  de- 
endant  bonnd  by  the  asreement). 
Compare  Terry  v.  BirmlnKham  Nat. 
Bank,  $»  AUl^SS,  is  S  149  (holding 
that,  where  a  pledgee  of  stock,  em- 
powered to  sell  It  on  the  etock  ea- 
ebanse.  employed  a  member  of  the 
exchange  to  effect  the  sale,  the  thct 
that  the  purchaser  of  the  stock  had 
employed  the  same  member  to  pur- 
chase on  the  exchange^  at  a  limited 
price,  stock  of  the  character  ofFerert 
by  the  pledgee  will  not  invalidate 
tnc  sale,  where  such  member,  ac- 
cording to  the  rules  of  the  ex- 
change, procures  a  fellow  member 
to  make  the  bid,  and  where  neither 
the  pledgee  nor  the  purchaser  has 
any  knowle^e  of  each  other's  Inten- 
tions or  of  their  Instniotlona  to  such 
member). 

aa.  Neuman  v.  Trfedman,  1S<  Mo. 
A.  142.  13S  SW  261. 

M.  Neuman  v.  Friedman.  IfiC  MO. 
A.  142,  188  SW  2B1. 

as.  Neuman  v.  Friedman,  166  Ho. 
A.  142,  1S6  SW  2S1. 

as.  Neuman  v.  Friedman.  1S6  Ko. 
A.  142.  136  SW  251. 

87.  UabUity  of  broker  to  IndMB- 
Bl^  Mllear  of  stook  against  oaUs 
see  Infra  |  167. 

as.  Brown  V.  Black,  L.  R.  8  Ch. 
S39:  Hawkins  v.  Maltby,  L.  R.  4  Ch. 
300;  Shepherd  v.  Gillespie,  L.  R.  3 
Ch.  764;  Paine  v.  Hutchinson,  1..  R. 
3  Ch.  388;  Kellock  V.  Enthoven,  L. 
R.  9  Q.  B.  241;  Rudge  v.  Bowman, 
L.  R.  3  Q.  R  689;  Lorlng  t.  Davis. 
32  Ch.  D.  62B;  Holmes  v.  Symons, 
L.  R.  13  Bq.  66;  Castellan  v.  Hob- 
son.  L.  R.  10  Bq.  47  (holding  that, 
if  the  transfer  is  made  to  a  nomi- 
nal buyer,  the  real  buyer  Is  liable); 
Hodgktnson  t.  Kelly,  L.  R.  6  Ett. 
196;  Eh^ns  v.  Wood.  U  R.  6  Eq.  fl 
(holding  that  the  buyer  la  liable,  al- 
though Ills  failure  to  have  the  trans- 


fer registered  was  due  to  hla  acci- 
dental absence  from  home);  Roberts 
V.  Crowe,  L.  R.  7  C.  P.  629;  Davis  v. 
Haycock.  L,  R.  4  Exch.  873:  Walker 
V.  Bartlett,  18  C.  B.  846,  86  BCL  84S. 
139  Reprint  1604:  Fenwick  v.  Buck. 
24  L.  T.  Rep.  N.  S.  274:  Crabb  v- 
Miller,  24  L.  T.  Rep.  N.  B.  219  [ait 
24  L.  T.  Rep.  N.  S.  892};  Joseph  v. 
Holroyd.  22  Wkly.  Rep.  614;  Pender 
v.  Fox,  20  Wkly.  Rep.  966.  See  also 
Bowrlng  v.  Shepherd,  L.  R.  6  Q.  B. 
309.  But  see  Uaynard  v.  Eaton.  L. 
R.  9  Ch.  414;  lrf>ndon  Founders 
Assoc.  v.  Clarke,  20  (^  B.  D.  57R; 
Humble  V.  Langston,  7^.  ft  W.  617, 
151  Rrarlnt  871. 

[a]  Mvltr  of  oeatHMt^By  the 
custom  of  the  London  stock  ex- 
change aharea  are  to  be  tranaferred 
not  later  than  the  tenth  day  after 
the  settling  day  fixed  by  the  parties, 
and  the  buyer's  oontraot  ta  to  "pani'* 
(that  la,  to  give)  to  the  seller  with- 
in that  time  the  name  of  a  person 
who  will  take  a  transfer  of  the 
shares;  and  the  person  whose  name 
Is  so  passed  has  a  .  similar  right 
within  the  time  to  paaa  the  name  of 
another  person;  and  so  on  until  the 
name  of  an  actual  buyer  of  rtiares 
la  passed  to  the  seller.  This  cus- 
tom Is  a  l^Wl  one,  and  when  the 
proposed  mme  has  been  given  and 
the  transfer  executed  and  paid  for, 
privity  of  contract  between  the  orig- 
inal seller  and  the  ultimata  buyer  Is 
completely  established,  and  the  sel- 
ler la  entitled  to  proceed  In  equity 
agalnat  the  ultimate  buyer,  and  to 
an  Indemnity  against  calls  on  the 
shares  sold,  to  have  the  contract 
completed  by  having  the  transfera 
registered,  sheppard  v.  Murphy.  16 
Wkly.  Rep.  948. 

as.  Coles  V.  Brlstowe,  L.  B,  4  Ch. 
3:  Nlckalls  v.  Merry,  L.  R.  7  H.  L. 
630j;dlsappr  Rennle  v.  Morris,  I*.  R. 
13  Eq.  203]. 

3D.  Maxsted  v.  Morris,  21  L.  T. 
Rep.  N.  3.  636. 

81.    Nlckalls  V.  Merry,  L.  R.  7  H. 
L-  630  [dlsappr  Rennle  v.  Morrbs,  L. 
R.  13  Eiq.  208];  Max  ted  t.  Paine. 
R.  4  Exch.  81. 

39.  Nlckalls  V.  Merry,  L.  R.  7  H. 
It.  630  [dlsappr  Rennle  v.  Morris, 
L..  R.  18  Bq.  203];  Maxted  v.  Paine, 
L.  R.  4  Exch.  81;  Dent  v.  Nlckalls. 
29  L.  T.  Rep.  N.  S.  536  [aff  30  U  T. 
Rep.  N.  S.  644].  See  however  Shep- 
herd V.  Gillespie,  L.  R.  3  Ch.  764; 
Pender  v.  Fox.  20  Wkly.  Rep.  966. 

33-  Nlckalls  V.  Merry,  L.  R.  7  H. 
L.  630  [dlsappr  Rennle  v.  Morris,  L. 
R.  18  Eq.  208];  Heritage  V.  Patne,  2 
Ch.  D.  594;  Dent  v.  ^flckalls.  29  L. 


T.  Rep.  N.  3.  536  [aft  30  L.  T.  Rep. 
N.  3.  6441;  Nlckalls  v.  Baton,  23  L. 
T.  Rep.  N.  S.  689. 

34.  Coles  V.  Brlstowe,  L.  R.  4  Ch. 
3:  Nlckalls  v.  Merry,  L.  R.  7  H.  L. 
680  [dlsappr  Rennle  v.  Morrts,  L.  R. 
13  Eq.  203];  Allen  v.  Graves,  L.  H. 
6  Q.  B.  478;  Goldschmtdt  v.  Jonas. 
22  L.  T.  Rep.  N.  S.  220. 

[a]  If  the  transfMMas*  are  ae- 
••pted  by  the  saUar,  and  the  trans- 
fers are  executed  to  them  and  they 
pay  the  price,  the  liability  to  regis- 
ter the  snares  and  to  Indemnify  the 
seller  Is  shifted  to  the  transferees, 
and  the  Jobber  Is  relieved  from  fur- 
ther liability  (Coles  v.  Brlstowe,  Xj. 
R.  4  Ch.  3:  Griaaell  v.  Brlatowe,  Ii. 
R.  4  C.  P.  86;  Maxted  v.  Paine,  Lu  R. 
6  Bxch.  132),  unless  he  guarantees 
reglatratlon  by  the  buyer  (Cruse  t. 
Paine,  L.  R.  t  Eq.  641  [aff  U  R.  4 
Ch.  4411;  Wynne  V.  Price,  8  Da  O. 
&  Sm.  810,  64  Reprint  491). 

as.  Wgb«  of  saUar  of  sleek  to 
indamaity  agmlast  eaUs  see  supra 
I  189. 

se.   See  Infra  |  14S. 

ST.  U.  B.-^3arroU  v.  Walton,  etc, 
Co„  41  Fed.  181. 

Cal.— Wilson  r.  White,  161  Cal. 
458.  119  P  896;  Bacon  v.  Davis,  9 
CaL  A.  SS,  98  P  71  (holding  that, 
where  an  owner  contracted  to  con- 
vey to  any  pnrchaaer  secured  by  a 
broker  employed  to  procure  a  pur- 
chaser, thft  contract  was  for  the 
benefit  of  a  purchaaer  procured  by 
the  broker,  within  Civ.  Code  I  1669 
providing  that  a  contract  made  for 
the  beneflt  of  a  third  person  may  be 
enforced  by  him). 

N.  T.— Beebee  V.  Robert,  12  Wend. 
413,  27  AmD  132. 

N.  C— Latham  v.  Field,  168  N.  C. 
366,  361,  79  SB  866  [cit  Cyc]. 

Eng.— Scott  v.  Godfrey,  [1901]  I 
K.  B.  726:  Mortimer  v.  McCallan,  6 
M.  &  W.  68,  161  Reprint  320. 

See  also  Infra  |  143. 

[a]  Conditional  aoosptanoa.1 — ^A 
vendor  may.  If  he  is  doubtful  of  a 
propoaed  purchaaer's  ability  to  carry 
out  hla  contract  of  purchase,  accept 
the  contract  conditionally,  and  agrea 
to  sell,  provided  the  purchaser 
proves  able  to  perform  Its  condi- 
tions. Plynn  v.  Jordal,  124  Iowa 
457.  100  NW  326. 

[b]  Batoppal. — One  buying  through 
his  broker,  who  examines,  accepta, 
and  agrees  to  the  price  to  be  paid 
for  the  goods,  la  estopped,  in  an 
action  for  the  price  by  tne  shipper, 
from  claiming  that  the  quality  was 
not  what  he  bargained  for.  Kll- 
lough  V.  Cleveland,  (Teji^  Civ.  A. 
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for  a.  breach  thereof,"  nnless  he  has  elected  to  look 
to  the  broker  alone,"  and  he  is  entitled  in  a 
proper  case  to  enforce  specific  performance.^  So 
if  the  principal  has  paid  money  to  the  other  party 
pursuant  to  the  terms  of  the  contract,  it  cannot  be 
recovered  back.**  This  right  of  the  other  party  to 
hold  the  principal  to  the  contract  negotiated  for 
him  by  the  broker  is  not  defeated  by  any  custom 
whereby  the  broker  is  regarded  as  the  person  liable 
in  the  first  instance  on  the  contract,*'  and  it  exists, 
although  the  principal  is  not  disclosed  by  the 
broker  when  he  negotiates  the  contract." 

[$  142]  b.  VaUdity  of  Oontaract.  To  entitle  the 
other  party  to  a  tramaetion  negotiated  by  a  broker 
in  behalf  of  a  principal  to  rely  thereon,  there  must 


be  a  valid  contract;**  and  if  the  broker,  in  nego- 
tiating the  «ontract,  practises  frand  on  his  prin- 
cipal, and  the  other  party  is  privy  thereto  or  has 
knowledge  thereof,  the  principal  is  not  bound 
thereby.  And  even  though  the  oUier  party  has 
no  knowledge  of  the  frand,  speoifie  performanee  in 
his  favor  may  be  pefused.*" 

[$  143]  c.  Anthori^  of  Broker  To  Negotiate  Con- 
tract— (1)  In  GeneraL  If,  in  negotiating  a  trans- 
action in  behalf  of  a  principal,  a  broker  acts  within 
the  terms  of  the  authority  which  has  been  con- 
ferred on  him  either  expressly  or  by  implication, 
the  principal  is  bound  thereby  and  the  othm-  party 
may.  hold  him  to  the  bai^ain.*^  But  if  the  broker 
acts  in  excess  of  such  authority  the  principal  is 


38  SW  1040.  And  me  generally 
Sales  [36  Cyc  410]. 

[c]  Wlur*  dafeadaat  Mimlorea  a 
broker  to  proovre  a  loan  for  him, 
agreelnK  to  pay  Ave  per  cent  com- 
mission, and  the  broker  applied  to 
plaintiff,  consentlna  that  the  amount 
of  plaintiff's  expenses  should  be  de- 
ducted from  the  commissions  to  be 

fiald  to  him,  defendant,  on  refusing 
he  loan  which  plaintiff  was  ready 
to  make,  was  liable  to  plaintiff  for 
such  expenses.  Title  Guarantee, 
etc,  Co.  v.  Carroll,  145  App.  IHt. 
926.  129  NYS  919. 

S8.  Whitehouse  v.  aerdls,  96 
Nebr.  228,  146  NW  338;  Booman  v. 
Jenkln%  12  Wend.  (N.  T.)  566,  27 
AmD  168.    See  also  Infra  |  148. 

[a]  Stock  tran— ottoM^Where 
a  person  buys  shares  on  the  stock 
exchange  through  his  broker  from 
a,  jobber,  and  has  them  carried  over 
to  a  future  settling  day,  and  In  the 
meantime  hfs  broker  has  been  de- 
clared a  defaulter  on  the  stock  ex- 
change, a.  relationship  of  buyer  and 
seller  la  established  between  him 
and  the  jobber;  and  where  such  a 
buyer  on  his  broker's  default  refuses 
the  shares  at  the  "hammer"  price 
and  repudiates  the  transaction,  the 
jobber  Is  entitled  to  sell  out  the 
shares  and  to  recover  from  him  the 
whole  difference  between  the  price 
realized  and  the  price  at  which  they 
were  carried  over,  and  is  not  re- 
stricted to  the  difference  between 
that  price  and  the  "hammer"  price. 
Anderson  v.  Beard,  [1900]  2  Q.  B. 
260. 

88*  Henry  Ames  Packing,  etc., 
Co.  V.  Tucker,  8  Mo.  A.  96. 

40.  l*eonard  v.  King,  (Tex.  Civ. 
A.)  164  SW  1110;  Paine  v.  Hutchin- 
son, L.  R.  3  Ch.  388;  In  re  Overend, 

R.  6  Bq.  193. 

[a]  If  the  wlaolpal  has  good 
gronuda  for  retnslng  speoUlc  per- 
xoxmanoe  of  a  contract  of  sale  nego- 
tiated by  a  broker,  his  rights  are 
not  prejudiced  by  the  broker's  deliv- 
ering possession  to  the  buyer  with- 
out authority.  Planer  v.  .U.  S.  Equi- 
table L.  Assur.  Soc,  (N.  J.  Ch.)  37 
A  668. 

41.  London  Founders  Assoc  v. 
Clarke.  20  Q.  B.  D.  676;  Stray  v. 
Russell,  1  E.  &.  E.  888,  102  ECI.  888, 
120  Reprint  1144.  See  also  Remfry 
V.  Butler,  E.  B.  &  E.  887,  98  ECL 
887,  120  Reprint  740. 

43.  Mortimer  V.  McCallan,  6  M. 
&  W.  68,  ISl  Reprint  320. 

43.  Butman  v.  Butman,  213  111. 
104,  72  NE  821;  Beebee  v.  Robert,  12 
Wend.  (N.  T.)  418,  27  AmD  182; 
Campbell  V.  Hicks,  28  L.  J.  Exch.  70. 

[a]  nivity  of  oontraot. — It  has 
been  held  that  where  a  stockbroker 
who  is  instructed  by  a  client  to 
carry  over  for  him  a  specified  num- 
ber of  shares  for  a  particular  ae- 
count  purchases  In  his  own  name 
from  a  jobber  a  larger  number  of 
shares,  appropriating  in  his  books 
the  specined  number  to  the  client 
and  the  remainder  to  another  per- 
son, no  such  contractual  relation  Is 
established  between  the  seller  of 
the  shares  and  the  broker's  client 
as  will  entitle  the  former,  on  the 


failure  of  the  broker,  to  maintain  an 
action  against  the  client  for  dam- 
ages for  refusing  to  accept  the 
snares  so  appropriated  to  him. 
Beckhuson  v.  Hamblet,  [I'OOJ  2  Q. 
B.  18  [app  dism  [1901]  2  K.  B.  731; 
Levitt  V.  H^blet,  [1001]  2  K.  B.  63. 
See  however  Anderson  v.  Beard, 
[19001  2  Q.  B.  260:  In  re  Overend.  L. 
R.  5  Eo.  193;  McDevitt  v.  Connolly, 
L.  R.  16  Ir.  600. 

[b]  Double  satlsfaotioits. — An 
agreement  between  two  brokers, 
each  actmg  for  an  undisclosed  prin- 
cipal, does  not  give  rlse.to  two  dis> 
tlnot  contracts,  one  between  the 
brokers  and  the  other  between  the 
principals,  but  to  one  contract  only, 
and  separate  satisfactions  cannot  be 
obtained  from  both  broker  and  prin- 
cipal for  a  cause  of  action  arising 
out  of  such  contract.  Orvls  v. 
Wells,  78  Fed.  110,  19  CCA  182. 

44.    See  supra  |  188. 

[a]  What  law  gOTeraa^Where 
an  order  for  cotton  for  future  dellv- 
ery  was  placed  with  a  Vlokaburg, 
UiS8.»  broker  at  Vlcksburg,  and  the 
commodity  was  bought  of  the  bro- 
ker's correspondent  In  New  Orleans, 
the  contract  was  a  Xiouiaiana  con- 
tract; and  the  fact  that  future  de- 
livery was  completed  by  the  par- 
ties does  not  make  the  oontraot» 
even  If  made  in  HiaslMlppl.  viola- 
tive of  the  laws  of  that  state. 
Searles  v.  Meyer,  4  La.  A.  (Orleans) 
109.    And  aee  generally  Conflict  of 

4ft.  Iowa.— -O'Meara  Lawrence, 
169  Iowa  448,  141  NW  S12. 

Masa — Rarrlgan  v.  Dodge,  216 
Mass.  461,  103  NE  919. 

N.  T. — Cassard  v.  Hlnman,  19  N, 
T.  Super.  8  j(where  the  principal 
was  induced  by  his  broker  to  enter 
into  a  contract  of  sale  in  the  belief 
that  the  broker  was  acting  In  his 
exclusive  interest,  whereas  he  was 
the  secret  agent  of  the  purchaser, 
and  It  was  held  that  an  action 
against  the  prlnctpal  for  breach  of 
the  contract  could  not  be  main- 
tained); Healey  v.  Mantin,  38  Hlsc. 
236,  68  NYS  413  (where  the  prlnci- 

Jial  was  allowed  to  recover  back  his 
and  from  the  other  party  to  the 
transaction). 

Va. — Ferguson  v.  Gooch,  94  Va.  1, 
27  BE  397,  40  LRA  234  (holding 
that,  where  the  purchaser's  agent 
without  his  knowledge  acts  also  as 
the  agent  of  the  vendor,  the  transac- 
tion Is  not  binding  on  the  purchaser. 
Irrespective  of  actual  fraud). 

Wash. — Stelter  v.  Fowler,  82 
Wash.  345.  113  P  1096.  114  P  879 
(holding  that,  where  a  broker 
brought  about  an  exchange  of  lands 
between  plaintiff  and  defendant, 
and.  by  collusion  between  the  broker 
and  defendant,  the  broker  misread 
the  contract  to  plaintiff  who  could 
not  read  or  write,  plaintiff  was  enti- 
tled to  rescind  the  contract  whether 
or  not  the  broker  was  his  agent). 

Compare  Glover  v.  Layton,  145  111, 
92,  34  NE  63  (holding  that  the  facts 
that  the  broker  of  a  vendor  procured 
a  conveyance  to  be  made  to  a  third 
person  for  the  benefit  of  the  real 
purchaser,  whom  he  did  not  disclose 


to  the  vendor,  and  that  afterward 
the  conveyance  was  made  to  the  real 
purchaser,  and  that  he  agreed  to 
give  the  broker  part  of  the  profits 
arising  from  a  resale  of  the  land, 
did  not  constitute  a  fraud  on  the 
vendor):  Dyas  v.  Cruise.  8  Ir.  Eq. 
407  (holding  that  while  a  broker  to 
let  lands  is  bound  to  let  them  to  the 
best  advantage,  yet  a  bona  flde  let- 
ting may  not  be  avoided  by  the  prio- 
dpal  on  the  ground  of  undervalue). 

[a]  Where  a  broker  aota  hem 
IsrWss  (1 )  in  procuring  an  ex- 
change of  land,  the  contract  of  ex- 
change Is  voidable.  Hoerling  t. 
Lowry,  68  Wash.  420,  lOS  P  1090. 
(2)  A  contract  to  convey  land,  made 
throng  the  service  of  an  acent  em- 
ployed and  paid  by  the-venoor.  oaa- 
not  be  enforced  ualnat  him  where, 
without  his  knowledsre  or  consent, 
the  vendee  also  paid  the  acent  a 
commission  for  his  aaatstance  in 
making  the  pundiaBe.  Rinabargerv. 
Weenier,  91  ^n.  801.  117  P  SCS.  fS) 
A  sale  of  real  estate  cannot  be  sus- 
tained where  one  who  acted  as  the 
ostensible  agent  for  the  vendor  was 
in  reality  the  secret  snnt  of  the 
purohaeer,  unless  the  principal  after 
full  knowledge  confirmed  the  acts  of 
the  agent  Swis  v.  Brown.  IS  OU. 
328.  126  P  469.    Bee  also  supra  I  40. 

48.  Proudfoot  V.  WIAtman.  7S 
111.  666  (holding  that,  whM-e  a  bro- 
ker authorised  to  sell  land  at  a 
given  price,  three  years  after,  when 
the  value  has  greatly  advanced  sad 
is  rapidly  rising,  sells  the  same  at 
the  price  nameoT  and  at  a  great  sae- 
riflce,  without  informmg  nla  prin- 
cipal of  the  rise  in  valuer  It  is  such 
a  fraud  on  the  principal  that  a  coart 
of  equity  will  refuse  to  enforce  a 
conveyance  to  the  purchaser), 

47.  111. — E^au  Claire  (^nlng  Co. 
V.  Western  Brokerage  Co..  213  III. 
661.  73  NE  430  [aff  116  111.  A.  711. 

Ind. — TuthlU  Spring  Co.  v.  B^I- 
liday,  164  Ind.  18,  78  KE  872. 

La. — Brady  v.  Fontenot.  132  La. 
826,  61  S  888  (a  broker  duly  author- 
ised may  bind  the  owner  by  a  con- 
tract of  sals). 

Ue.-^tevens  v.  Odlln.  lOS  Ma  417, 
84  A  899 

Mo. — Beheret  v.  Myers,  240  Ho.  68. 
144  SW  824  (holding  that  vendors  of 
land  are  not  entitled  to  be  relieved 
of  a  contract  of  sale  made  by  a 
broker  because  they  by  mistake  un- 
derstood that  the  agency  was  to  ex- 
pire at  a  given  time). 

Nebr. — ^whitehouse  v.  Qerdls,  9E 
Nebr.  328,  146  NW  888. 

N.  Y. — Eppens,  etc.  Co.  v.  Little- 
john,  27  App.  Dlv.  22  60  NTS- 261 
[aff  164  N.  T.  187,  68  NE  19,  52 
LRA  811]  (where  a  sales  broker  was 
held  to  have  authority  to  extend  the 
time  of  delivery). 

Tex. — QlUUand  v.  Ellison,  (Civ.  A.) 
137  SW  168;  Sherman  Oil,  etc.  Co.  v. 
Dallas  Oil,  etc,  Co.,  (Civ.  A.)  77  SW 
961  (holding  that  brokers  author- 
ised to  make  a  contract  for  the  sale 
of  oil  have  implied  authority  to 
stipulate  the  quantity  which  the  sell- 
er is  bound  to  put  Into  the  buyer's 
tank  cars  In  which  the  oil  Is  to  be 
delivered). 


For  lator  cases,  devetopmeats  and  Ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  nota  number. 
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sot  boond,''  except  in  ease  of  ratifieation*  or  of 

estoppel." 

EiMwIadga  of  broker's  anthortty-  The  mle  that 
the  principal  is  not  bound  where  the  broker  aets  in 
excess  of  his  authority  is  especially  applicable 
vbere  the  third  party  has,  at  the  time  of  entering 
iato  tbe  transaction,  knowledge  of  the  broker's  trae 
uUiority;"  and  where  the  broker's  agency  is  a 
one,  as  where  he  is  anthorized  to  sell  real 


estate,  a  person  dealing  vith  him  is  ordinarily 
bound  to  ascertain  tiie  extent  of  his  authority,  and 
accordingly  is  ohargeable  with  notice  of  the  limi- 
tation of  his  powers,^'  unless  snoh  limitation  is 
given  by  secret  instructions." 

144]  (2)  EatoppeL  A  person  may  be  estopped 
to  deny  the  ageney  of  a  broker  who  has  aeted  for 
him  in  negotiating  a  contract."  So  if  the  prin- 
cipal holds  out  the  broker  as  having  a  certain  au- 


WIs. — Schroeder  Lumber  Co.  v. 
Steams,  122  Wla.  503,  100  NW  gS6. 

Ehg.— Campbell  v.  Hicks,  28  L.  J. 
Eich.  70  (where  a  letter  from  de- 
fendant's broker  announcing  to  hla 
principals  a  purchaa*  on  their  ac- 
count on  certain  terms  was  held  to 
be  evidence  of  a  precedlna  authority 
to  purchase,  not  merely  on  precisely 
the  terms  stated,  but  on  terras  not 
unusual  nor  unreasonable  and  In  sub- 
■tuice  the  same). 

Sask.— Schaefer  v.  Miller,  S  DomLR- 
706.      WestLR  746. 

[a]  ir  tt  la  MOgM  te  'Mad  atthsr 
ptttr  Xty  the  action  of  a  broker  after 
the  execution  of  a  oontract  negotiated 
by  him.  It  must  be  shown  that  be 
hid  authority  to  act.  Oroneweg  v. 
£stes.  144  Mo.  A.  418,  128  SW  ^8S. 

[b]  If  a  ooKtvaot  tnlormaUy  made 
br  a  broker  Is  wltUn  hla  auUioxl^, 
the  fact  that  the  other  party  8U»- 
Kouently  sends  a  formal  contract 
differing  from  the  actual  contract 
does  not  invalidate  the  latter.  Hey- 
vorth  V.  Knlgrht,  17  C.  B.  N.  S.  298, 
111  ECL  298,  144  Keprlnt  120. 

[c]  Frincipal  bonnd  witbin 
Dioktr^  apparent  anthorltr, — In 
Pickering  t.  Busk,  IE  Bast  38,  104  Re- 
print 758,  Lord  BIlenborouKh  said: 
"I  cannot  subscribe  to  the  doctrine, 
that  a  broker's  engaerements  aro 
necessarily  and  In  all  cases  limited 
to  his  actual  authority,  the  reality 
of  which  is  afterwards  to  be  tried 
by  the  fact.  It  Is  clear  that  he  may 
bind  fals  principal  within  the  limits 
of  the  authority  with  which  he  has 
Ixen  apparently  clothed  by  the  prin- 
cipal In  respect  to  the  subject-matter; 
and  there  would  be  no  safety  in 
mercantile  transactions  If  he  could 
not" 

Antttorttr  of  broker  nnersUr  see 

mpra  »  24-98. 

^48.  u,  S. — Robertson  v.  Allen,  184 
fed.  m,  107  CCA  254  (holding  that, 
v^here  brokers  in  executing  a  contract 
for  the  sale  of  land  did  not  follow 
their  instructions  contained  In  an 
option  contract  between  themselves 
and  the  owner,  and  also  contracted 
«ith  the  purchaser  for  an  Interest  in 
addition  to  their  commissions,  with- 
out the  knowledge  of  the  principal, 
the  contract  was  void). 

Colo.— Speer  v.  Craig,  18  Colo.  478, 
!7  P  891:  Merritt  v.  Hummer,  21 
Colo.  A  668.  122  P  816  (holding  that, 
where  the  broker  is  authorised  to  sell 
strictly  for  cash,  an  option  con- 
tract on  the  property  Is  unauthor- 
Ittd  and  will  not  bind  the  principal). 
^Ga.— Van  Winkle  v.  I&rrls,  137 
Ga.  4a,  72  SB  424;  Clark  v.  Chim- 
oinK,  77  Ga.  64.  4  AmSR  72. 

HI.— Peabody  v.  l>ewey,  1S3  111. 
eST,  3S  NB  977.  27  LRA  122  [afC  61 
IIL  A  260]. 

ral''*-^^'™"?  ROB^  81  iDd.  A. 
581.  71  NE  918. 

Iowa.— Illinois  Canning  Co.  v.  Ft. 
Des  Moines  Canning  Co..  186  Iowa 
les,  nz  NW  810;  Staten  v.  Hammer, 
121  Iowa  499,  96  NW  964;  Wanless  v. 
McCandless,  38  Iowa  20. 

Kan.— (Tampbell  v.  Chase.  78  Kan. 
S93,  96  P  949. 

Mass.— Harrlgan  v.  Dodge,  216 
Hasa.  481,  103  NB  919:  Coddlngton 
V.  Goddard.  16  Gray  48^. 

Minn.— Baker  v.  Brundage.  131 
Minn.  29S.  154  NW  1086:  Thomas  v. 
Joslln,  30  Minn,  888.  16  NW  876. 

Nebr.— Smith  v,  Severn.  98  Nebr. 
148.  189  NW  868. 

N.  J.— Planer  v.  Bqultable  L. 
Awor.  Soc..   (Bq.)    87  A  6«8. 

Y.— Neater  v.  Craig,  69  Hun 
8*3.  23  NTS  948  (where  the  broker 
violated  his  instructions  as  to  the 


terms  of  a  sale  effected  by  him); 
Lawrence  v.  Gallagher,  42  N.  T. 
Super.  809. 

N.  C— Latham  v.  Field.  160  N.  C. 
836,  76  SB  261. 

N.  D. — Larson  v.  Newman,  19  N.  D. 
163,  121  NW  202,  23  LRANS  849. 

Okl,— Porter  v.  Wold,  84  Okl,  268. 
127  P  482. 

Pa. — In  re  Falrmount  Cab  Co.,  9  Pa. 
Co.  201  (where  a  sales  broker  was 
held  to  have  no  Implied  authority 
to  stipulate  for  liquidated  damages 
In  case  of  the  uurchaaer's  default): 
BrugKeman  t,  Lanelere,  14  WklyNC 
108  (where  a  broker  employed  to 
sell  a  certain  amount  of  property 
was  held  to  have  no  authority  to  sell 
a  less  amount). 

Porto  Rico. — Amisa  v.  Laugier,  14 
Porto  Rico  24. 

S.  C. — McCallum  v.  Orler,  86  8.  C. 
162.  68  SB  466,  188  AmSR  1087, 

S.  D.— Ballou  T.  Carter.  SO  8.  J>.  11, 
137  NW  603. 

Tex. — Shirley  v.  Coffin,  103  Tex. 
637,  131  SW  4(14  [aff  66  Tex.  Civ.  A. 
242,  121  SW  181];  Hagler  v.  Fergu- 
son, 102  Tex.  432,  118  SW  183,  132 
AmSR  896  [aS  50  Tex.  Civ.  A  191, 
111  SW  673]  ( contract  exceeding 
broker's  authority  not  specifically 
enforced,  although  purchaser  waives 
compliance  with  invalid  provision); 
Sterling-Hurd  OH  Co.  v.  Big  Four 
Ice,  etc..  Storage  Co.,  (Civ.  A.)  116 
SW  897;  Bdwarde  v.  DavidBon,  (Civ, 
A.)  79  SW  48  (holding  that  a  real 
estate  a«ent  authorised  to  accept  a 
certain  sum  as  earnest  money  is  not 
thereby  given  power  to  accept  Mexi- 
can money  in  that  or  any  other  sum). 

Va. — Davis  v.  Ctordon,  87  Va.  669, 
13  SB  36  (where  a  broker  violated 
his  instructions  aa  to  a  sale  effected 
by  him). 

Wash. — Hutchlns  v.  Wertheimer,  61 
Wash.  639.  99  P  677. 

W.  Vs.— Tibbs  V.  Zlrkle,  66  W.  Va. 
49,  46  SB  701,  104  AmSR  977,  2 
AnnCas  421  (holding  that  a  power 
to  sell  land  does  not  Include  the 
power  to  give  an  option,  unless  so 
expressed). 

Wis.— Smith  v.  Mcrrin,  134  Wis. 
227,  114  NW  £08. 

Eng. — Clinan  v,  Cooke,  1  Sch.  & 
Lef.  22  (holding  that  a  broker  au- 
thorised to  make  agreements  for 
leases  for  lives  or  for  years  cannot 
make  an  agreement  In  which  the 
term  of  the  proposed  lease  is  not 
mentioned). 

[a1  Where  a  rtatate  re^ulMs 
wntten  anthorttj,  aa  where  It  pro- 
vides that  no  contract  for  the  sale 
of  lands  made  by  an  agent  shall  be 
binding  on  the  principal,  unless  the 
acent  is  authorised  in  writing  to 
make  auch  contract,  and  the  em- 
ployment of  a  broker  by  a  land- 
owner Is  not  evidenced  by  a  writing 
signed  by  the  landowner,  a  written 
contract  of  sale  made  by  the  broker 
with  a  purchaser  Is  unenforceable 
against  the  landowner.  Toung  v. 
Ruhwedel.  119  Mo.  A  281.  96  SW  228. 

Auttwiltr  of  Iwoker  geasnUV  see 
supra  il  24-88. 

49.   See  supra  ||  Sl-SS. 

60.  See  intfa  f  144. 

61.  FlemlnK  T.  Burke,  182  Iowa 
433,  98  NW  288:  Gilbert  V.  Baxter, 
71  Iowa  327.  82  NW  864. 

69.  U.  S.— Merritt  v.  Wassenlch,  49 
Fed.  786  (holding  that  one  who  pur- 
chases real  estate  from  a  nonresident 
owner  through  a  broker  is  bound  to 
ascertain  not  only  the  terms  of  his 
authority,  but  also  the  correspond- 
ence by  which  such  authority  was  ob- 
tained). 

Ark.— Swift  V.  Brwin,  104  Ark.  469. 


148  SW  267.  AnnCasl914C  363. 

Ind. — Strong  v,  Ross,  23  Ind.  A 
586,  71  NB  918  (holding  that  a  per- 
son dealing  with  a  real  estate  agent 
with  knowledge  that  the  agent's  au- 
thority rests  in  correspondence  be- 
tween him  and  the  principal  must 
ascertain  the  extent  of  the  agent's 
authority,  and  la  bound  by  the  re- 
strictions thereof). 

Kan. — Sullivant  Jahren,  71  Kan. 
127.  79  P  1071.  ^ 

Md.— Hardwlck  v.  KlrWan,  91  Md. 
286.  46  A  987. 

S.  C. — McCalltun  v.  Grler,  86  S.  C. 
162,  68  SE  466,  128  AmSR  1(127  (hold- 
ing that  a  broker  emplosred  to  pro- 
cure a  purchaser  1b  a  special  agent, 
and  where  the  owner  revoked  the 
authority  of  the  agent  the  latter 
could  not  make  a  binding  contract 
for  the  sale  of  the  land,  although 
the  purchaser  did  not  know  of  the 
revocation). 

Tex. — Sterllng-Hurd  Oil  Co.  v.  Big 
Pour  Ice,  etc..  Storage  Co.,  (Civ.  A.) 
116  SW  897. 

Va.— Kramer  v.  Blair,  88  Va.  466, 
18  SB  914. 

And  see  Agency  It  204-207. 

[a]  A  ptuvhasez  of  trust  property 
of  a  broker,  such  as  a  receiver's  cer- 
ttflcate,  is  not  bound  to  investigate 
and  ascertain  the  power  of  the 
broker  to  make  a  sale  thereof  where 
the  owner  of  the  certificate  has 
signed  the  transfer  and  power  of  at- 
tomev  on  the  back  thereof  and  de- 
clined the  certificate  to  the  broker 
to  sell.  McCarthy  v.  Crawford,  288 
111.  88,  86  NB  760,  128  AmSR  96,  26 
LRANS  262  [rev  141  111,  A  276], 

53.    See  infra  S  144. 

[a]  Anhlgaons  Instrnotlons  oo^ 
Btmed  against  prlnelpaL— Where  the 
language  of  the  Instructions  la  am- 
biguous, they  must  be  taken  most 
strongly  against  the  principal,  es- 
peolally  wnere  a  construction  of 
which  they  are  fairly  susceptible  has 
been  placed  on  tnem,  and  third 
parties  have  been  induced  to  act  on 
such  construction.  Hopwood  v.  Cor- 
bin,  63  Iowa  218,  18  NW  911. 

■eorst  iBstmotlou  to  agent  see 
generally  Agency  I  209. 

64.  Alger  v.  Anderson,  78  Fed.  729 
(holding  that  a  Joint  owner  of  real 
estate,  who  consents  to  the  listing 
thereof  by  his  coOwner  with  a  real 
estate  agent  for  sale,  receives  part 
of  the  consideration,  and  never  re- 
pudiates the  sale  made  by  the  agents 
after  discovering  that  they  were 
guilty  of  fraud, 'Is  estopped  to  deny 
connection  with  the  fraud,  but  will 
be  held  liable  only  to  the  extent  of 
the  benefit  actually  received);  Sey- 
mour V,  Slide,  eta.  Gold  Mines,  42 
Fed.  633  (holding  that  a  purchaser 
who  accepts  the  title  and  makes  part 
payment  according  to  the  terms  of  an 
agreement  between  the  vendor  and 
the  broker  through  whom  Uie  sale  la 
made  is  estopped  to  deny  the  broker's 
authority  to  make  the  agreement): 
Warrick  v.  Smith,  187  111,  604,  27  NB 
709  (holding  that  a  purchaser  who 
has  paid  money  to  the  real  estate 
agent  emplt^ed  by  his  vendor  to  In- 
duce the  agent  to  assist  him  in  the 
transaction  is  estopped  to  deny  that 
the  agent  Is  his  agent,  In  a  suit 
against  him  by  the  vendor  to  reform 
the  deed,  which  was  drawn  by  the 
agent  for  both  parties,  on  the  ground 
of  m.utual  mistake) ;  Sterlins-Hurd 
Oil  Co.  V.  Big  Four  Ice,  etc.  Storage 
Co.,  (Tex.  Civ.  A.)  116  SW  397. 

[a]  Objeotloii  by  prlnehwl^ 
Where  the  principal,  as  soon  as  he 
learned  of  the  broker's  entering  into 
a  contract  in  excess  of  biy  authority,  i 
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thority,  he  eiumot,  as  against  one  who  deals  with 
the  broker  on  the  faith  thereof,  deny  that  saeh 
authority  was  in  faet  given;  secret  instnretions  to 
the  contrary  are  of  no  avaiL" 

[$  145]  2.  Rights  bidependent  of  Contract  Nego- 
tiated hy  Bro>»r  or  OoUateral  Thereto"^— a.  Tn 
Qeneral.  A  principal  who  employs  a  broker  to  buy 
property  is  not  liable  to  repay  money  borrowed  of 
a  third  person  by  the  broker  to  pay  for  it.*'  How- 
ever, if  a  principal  employs  a  broker  to  charter  a 
boat,  be  is  liable  to  the  shipowner  for  damages 
resulting  to  the  vessel  from  the  principal's  refusal 
to  accept  the  cargo.**  So  the  owner  of  a  building 
who  employs  a  broker  to  obtain  tenants  is  liable 
for  negligence  on  the  principal's  part  resulting  in 
injuries  to  a  prospective  tenant  while  examining 
the  building  in  company  with  the  broker." 

[$  146]  b.  As  to  Property  Disposed  of  by  Broker 
— (1)  In  QeneraL  If  a  broker  intrusted  with  money 
pays  it  away  in  the  ordinary  course  of  business  for 
value,  the  principal  cannot  recover  it  from  the 
recipient,  unless  the  latter  knew,  or  should  have 
known,  that  the  money  was  being  misapplied."* 


However,  a  broker,  authorised  to  deliver  a  bill  of 
lading  only  on  payment  of  a  ^nft  attached 
thereto,  cannot  bind  the  principal  by  a  deliverr 
made  without  such  payment.*^  So  if  a  broker 
obtains  possession  of  goods  by  falsely  representing 
to  the  owner  that  he  has  a  purchaser  for  them, 
and  then  sells  them  to  another,  the  owner  may  re- 
cover them  or  their  value  from  the  buyer;"  but 
if  the  principal  has  voluntarily  conferred  on  the 
broker  the  indicia  of  title,  as  by  giving  him  posses- 
sion of  the  property,  be  cannot  assert  his  title 
against  an  innocent  third  party  who  has  obtained 
the  goods  in  good  faith  and  for  value.*" 

147]  (2)  Fledges."  Where  the  possession  of 
the  principal's  personal  property  by  a  broker  is 
such  as  to  give  bun  an  apparent  ownership,  a  trans- 
fer thereof  by  the  broker  to  a  bona  fide  pledgee  for 
value,  without  notice,  is  ordinarily  valid  as  against 
the  principal.***  But  it  has  been  held  that  the 
mere  fact  that  the  broker  has  possession  of  the 
property  gives  him  no  power  to  bind  his  principal 
by  a  pledge  of  it  for  his  own  debt.*" 

148]  c.  As  to  Payments  Becelved  by  Broker. 


objected,  he  did  not  waive  him  rights. 
Anderson  v.  Howard.  (Iowa)  ISfi  NW 
2  SI. 

[b]  VeaMBilea  sot  MteppliW  pzln- 
olpaL — broker  who  brinss  parties 
together,  draws  up  a  written  agree- 
inent  expressing  their  oral  agree- 
ment, and  after  it  Is  signed  by  the 
buyer  keeps  It  to  be  signed  by  the 
seller.  Is  not  an  agent  of  the  seller 
to  the  extent  that  nls  possession  of 
the  contract  Is  the  seller's  possession 
so  as  to  estop  the  seller  from  claim- 
ing that  It  was  not  signed  by  him. 
Sam  Aftergut  Co.  v.  MulvlhUl,  25 
Cal.  A.  784,  145  P  728. 

as.  McCarthy  v.  Crawford.  288  111. 
88,  86  NE  750,  128  AmSR  96,  29 
LRANS  262  and  note  (holding  that, 
where  defendant  asstsned  In  blank, 
with  a  power  of  attorney,  to  a  broker 
a  nonnegot  table  certificate  of  cor- 
iwrate  Indebtedness  for  the  purpose 
of  selling  It,  and  the  broker  there- 
after transferred  it  to  the  com- 
plainant In  payment  of  a  prior  In- 
dividual indebtedness,  defendant  was 
estopped  from  claiming  that  the 
broker  was  not  an  assignee  for  value, 
he  having  enabled  tne  broker  to 
dispose  of  the  certificate  as  his 
own);  Pope  Metal  Co.  v.  Sandoval 
Zinc  Co.,  148  111.  A.  444;  Southern 
Cotton  Oil  Co.  V.  Shreveport  Cotton 
Oil  Co.,  Ill  La,  3S7,  36  S  610  (hold- 
ing that,  where  a  broker  exhibited 
to  plaintiffs  a  telegram  from  de- 
fendants authorising  him  to  sell 
for  them  oil  of  a  certain  grade,  plaln- 
tlfls  did  not  have  to  look  beyond  the 
telegram,  and  defendants,  having 
held  out  the  broker  as  authorised  to 
make  the  sale,  are  bound  by  his 
act,  notwithstanding  any  secret  in- 
stmetlons);  Foster  v,  Bockwell,  104 
Mass.  167  (holding  that  theJTact  that 
a  broker  departed  from  a  course  of 
dealing  with  a  buyer  as  to  the  place 
of  purchasing  goods  ordered  through 
him  Is  no  defense  to  the  buyer  in  an 
action  for  the  price,  where  the  seller 
had  no  notice  of  such  course  of  deal- 
ing, and  the  broker  was  not  other- 
wise limited  as  to  the  manner  of  ex- 
ecuting the  transaction):  Lohdell  v. 
Baker,  1  Mete.  (Mass.)  193,  36  Amt> 
S68:  Coles  v.  Bristowe,  L.  R.  4  Ch. 
S:  NtckallB  v.  Merry,  L.  R.  7  H.  L. 
6S0;  Pickering  v.  Busk.  IE  East  88. 
104  Reprint  758.  But  see  Record  v. 
Littlefleld,  218  Mass,  483,  106  NE  142 
(where  an  owner  was  not  estopped 
to  show  the  limitation  of  the  brok- 
er's authority,  and  to  show  that  he 
was  not  authorised  to  execute  a 
binding  contract  of  sale). 

ta]  Am  a  genera]  rnu,  where  a 
man  expressly  empowers  another  as 
his  broker,  and  privately  restricts 
his  powers,  a  presumption  of  an 


authority  to  deal  with  the  goods  ac- 
cording to  the  broker's  usual  course 
of  business  will  arise;  but  quaere, 
whether  a  real  estate  agent  falls 
within  the  category  of  auoh  agents. 
Blair  V.  Sheridan,  88  Va.  627,  10  SB 
414, 

[bl  She  tmat  that  real  estate 
•genta  •vsotsA  a  alga  on  pxoyerty. 

showing  that  It  was  for  sale  oy  them, 
without  mentioning  the  owner's  name, 
does  not  constitute  a  holding  out  of 
the  agents  by  the  owner  to  Uie  pub- 
lic as  having  a  general  authority  to 
bind  him  by  a  sale  of  the  property. 
Davis  V.  Gordon,  87  Va.  669,  18  SE  86. 

[c]  Speolal  InstruotioiLs  oontraxr 
to  general  eourse  of  dealing. — ^Where 
the  general  course  of  dealing  by  bro- 
kers for  their  principals  authorises  a 
particular  contract  by  the  brokers, 
the  principals  will  be  bound  thereby, 
although  such  contract  may  be  con- 
trary to  Instructions.  Whitehead  v. 
Tuckett,  16  East  400,  104  Reprint  896, 
2  EKC  868. 

56.  Bight  of  seUer  of  stook  to  In- 
deuBlty  against  oaUa  see  supra  1 1S9. 

JUghts  of  Bbarelioldsr  where  blank 
transfer  of  stock  lodged  with  broker 
Is  fraudnlentljr  flltsA  In  lijr  kin  and 
transferred  see  Corporatlona  [10  Cyc 
627  note  16]. 

07.  Indiana  Bank  v,  Bugbee,  1  Abb. 
Dec.  ( N.  T.  >  86,  8  Key  ea  461,  8 
Transcr.  A.  248:  Martin  v.  Peters,  27 
N.  Y.  Super.  484, 

SB.  Carroll  v.  Walton,  etc,  Co..  48 
Fed.  123. 

89.  Boyd  V.  U.  S.  Mortnige,  etc., 
Co.,  94  App.  Dlv.  413,  88  NTS  289. 

60.  Thomson  v.  Clydesdale  Bank, 
[1898]  A.  C.  282, 

61.  Stollenwerck  v.  Thaeher.  116 
Mass.  224. 

62.  Soltau  v.  Oerdau,  119  N.  Y.  880, 
23  NE  864,  16  AmSR  848  [aff  48  Hun 
637,  1  NTS  168];  HenU  V.  Miller,  94 
N.  T.  64;  Collins  v.  Ralli,  20  Hun  (N. 
Y.)  246;  Soltau  v.  liOewenthal,  1  NTS 
168. 

63.  Marshall  v.  Ender,  125  111.  870, 
17  NE  464  taff  20111.  A.  812]:  McNeil 
V.  New  York  Tenth  Nat.  Bank.  46  N. 
Y.  325,  7  AmR  841;  Henry  v.  Phil- 
adelphia Warehouse  Co.,  81  Pa.  76; 
Whitehead  v.  Tuckett,  16  East  400, 
104  Reprint  896,  2  ERC  368.  But  see 
Rodlitt  V.  DalUnger.  141  Mass.  1,  4 
NE  806.  56  AmR  439  (holding  that, 
where  parties  consigned  ware  to  a 
broker  to  whom  they  would  not  sell, 
on  an  understanding  that  it  was  to 
be  sold  to  an  undisclosed  principal  in 
good  credit  with  plaintiffs,  there  hav- 
ing been  no  sale  to  the  broker,  he  has 
no  power  to  convey  a  good  title  to  a 
bona  flde  purchaser). 

64.  vUaga  as  violation  of  hnAar^ 
dvty  to  pruulpal  see  supra  i  47, 


es.  Dtx  V.  Tully,  14  La.  Ann.  466: 
Farber  v.  Dane,  208  Mass.  108,  89  KS 
227 ;  Henry  v.  Philadelphia  Wan- 
house  Co.,  81  Pa.  76;  umssatt  v. 
Llpplnoott  •  Serg,  &  R.  <Ps.)  381 
»  ArnD  440;  Assoelation  v.  Miller.  1 
WklyNC  (Pa.)  120;  (Soodwln  v.  Rob- 
arts,  1  App.  cas.  476  (so  holding  as 
to  negotiable  securities);  Mocatta  v. 
Bell,  24  Beav.  686.  68  Reprint  483. 

[a]  Knowledge  of  agency. — A 
broker  who  has  reason  to  know  thai 
another  broker  of  whom  he  buys 
stocks  sells  it  merely  as  the  agent 
of  an  unnamed  principal  has  no  right 
to  presume  that  such  principal  hu 
authorised  the  agent  to  pledge  tti« 
stock  for  his  own  debt,  and  cannot 
hold  the  stock  by  virtue  of  such  a 
pledge,  unauthorised  or  unratified  br 
the  principal.  Fisher  v.  Brown.  IH 
Maes.  269,  6  AmR  236. 

[b]  PMoritlas. — As  to  stock  depos- 
ited by  plaintiff  with  brokers  sub- 
sequently becoming  insolvent,  as  se- 
curity for  the  advances  which  they 
might  make  In  execution  of  platn- 
tifif's  orders,  and  which  had  also  bttn 
pledged  by  them,  plaintiff  Is  entitled 
to  a  preference  over  other  customers 
whose-  stock  was  purchased  on  a 
margin,  since  they  and  plaintiff  are 
not  similarly  situated.  AccordinElf, 
where  one  of  plalntifTs  certificates  of 
stock,  so  deposited  as  security  br 
him  and  pledged  by  the  brokers  wltb 
other  stock  purchased  by  them  on 
margins  tor  other  customers,  wu 
sold  by  the  pleteee,  with  m  portion 
of  the  other  stoSc,  and  the  balance 
of  the  pledged  stook  was  subse- 
quently sold  by  the  assignee  of  the 
brokers  to  whom  it  had  been  tumea 
over  by  the  pledgee,  plalntin  hse 
the  right  to  follow  the  proceeds  of 
the  sales  and  was  entitled  to  priority 
In  payment  over  the  other  customers. 
But  the  mere  fact  that  the  brokers 
had  in  their  possession  a  certiflcate 
of  stock  for  the  same  number  of 
shares  in  the  same  corporation  as  s 
certificate  belonging  to  plaintiff, 
which  had  been  sold  by  them  and  ttie 
money  converted  to  their  own  use. 
does  not  make  plaintiff  the  equitable 
owner  of  the  other  certificate,  so  «s 
to  entitle  him  to  follow  it  into  the 
hands  of  the  pledgee.  Slllcocks  v. 
Oallaudet.  66  Hun  622,  21  NYS  552: 
Wlllard  V.  White.  66  Hun  581.  10 
NYS  170.  See  also  supra  ||  46-5$: 
Bankruptcy  S  818. 

66.  Bragg  v.  Meyer,  4  F.  Cas.  No. 
1.801.  McAlT.  408  (holdtne  that  the 
possession  of  goods  by  a  broker,  for 
sale,  confers  no  power  on  hlra  to 
pledge  them  for  his  own  debt,  and 
that  the  owner  may  recover  them 
from  the  lender  who  has  obulned 
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[9C.J.]  671 


Except  in  case  of  a  custom  or  usage  of  trade  to 
the  contrary,"  or  an  eatoppel  ariaiag  against  the 
principal,''  a  payment  made  to  a  broker,  and  not 
received  by  the  principal,  is  not  ordinarily  binding 
on  the  latter  as  a  payment  to  him,^  unless  the 
bmker  has  express  or  implied  authority  to  receive 
it,  in  which  case  the  rights  of  the  parties  are  the 


poBsesslon):  Davis  v.  Funk,  S9  Pa. 
213,  80  Amb  619  (holding  that,  where 
ft  not«  left  by  the  owner  with  a  bro- 
ker to  be  sold  was  pledged  by  the 
latter  tor  a  loan  to  himself,  and  on 
default  of  payment  was  sold  by  the 
pledgee  for  much  leu  than  its  face, 
withoBt  notice,  the  owner,  having 
tendered  tka  advance  made  by  the 
pledgee,  may  reeovar  from  htm  tha 
difference  between  that  sum  and  the 
Ikce  of  tha  note):  Haynea  v.  Foster, 
i  Cromp.  *  M.  til.  149  Baprlnt  748 
(holding  utat  a  btU  broker  who  re- 
ceives a  bill  from  a  customer  merely 
for  the  purpose  of  procuring  It  to 
be  discounted  has  no  right  to  mix  tt 
with  bills  of  other  customers  and 
to  pledge  the  whole  mass  as  security 
for  sn  advance  of  moneys  to  him- 
self; and  that  still  less  has  be  a 
right  to  deposit  bills  which  are  re- 
ceived merely  for  the  purpose  of  dis- 
count as  security,  or  part  security, 
for  money  previously  due  from  him). 

07.  Toledano  v.  Klingender,  S  La. 
S91 ;  Lentilhon  v.  Vorwerok,  Ijalor, 
(N.  T.)  44*. 

[a]  If  tha  mtaoipal  la  known  to 
the  tmyer,  a  custom  permitting  the 
broker  to  receive  the  price  does  not 
protect  the  buyer  in  paying  the  same 
to  the  broker.  Hlgslns  v.  Moore,  34 
a.  Y.  417  [rev  19  N.  T.  Super.  344]. 

[b]  A  onstoBi  1»  eoafllst  with  tlis 
■zpress  tens  of  tlM  oontraet  does 
not  protact  the  buyer  In  paying  the 
price  to  the  seller's  broker.  Camp- 
bell V.  HasseU,  1  Stark.  383,  2  SKII. 
94.  And  see  Thornton  v.  Meux,  H. 
&  H.  4V  a  ECI.  407.  See  also  gen- 
erally Customs  and  Usages  [12  Cyc 
IMIJ. 

SB.  Talmadge  v.  Nevlus,  II  N:  Y. 
Super.  SI  (where  a  broker  nwotlated 
a  sale  'In  the  principal's  omee,  and 
afterward  bad  possession  of  the  evi- 
dence of  title  to  the  property  and 
the  evtdanos  of  the  money  to  be  paid, 
and  his  ax:tB  up  to  Uie  time  of  pay- 
ment wars  aniarantly  ratlflad  by  the 
principal,  ana  the  purohaaar  was  ig- 
norant ox  the  &ct  that  be  was  only 
a  broker) ;  Frank  v.  Levy,  10  Oh.  Clr. 
Ct.  »4.  5  Oh.  Cir.  Dee.  819;  Irvine  v. 
Watson.  S  a  B.  D.  103;  Haald  v.  Ken- 
worthy,  10  Bxch.  739,  1B«  Reprint  S3S 
fhoMlng  by  Implication  that,  if  the 
seller  has  by  his  conduct  Induced  the 
buyer  to  believe  that  the  latter's  bro- 
ker has  already  paid  the  seller,  in  con- 
Bequence  of  which  the  buyer  pays  his 
broker  tha  price,  the  seller  cannot 
recover  of  the  buyer);  Townaend  v. 
Inglls.  Holt  N.  P.  278.  3  ECL  116 
(holding  that,  where  a  principal  has 
allowed  his  broker  to  take  payment 
for  goods  sold  by  drawing  bills  on 
the  purchaser  In  his  own  name  with- 
out mention  of  the  principal,  the  lat- 
ter Is  bound  by  such  mode  of  pay- 
ment, on  the  insolvency  of  the  agent 
after  a  i>artlcular  payment  made). 

[a]  Tbe  faot  that  ttie  seller  de- 
Uvezad  tlie  invoioe  of  goods  to  tbe 
buyer's  broker  who  fraudulently 
made  out  an  invoice  In  his  own 
name  does  not  estop  the  seller  from 
recovering  the  price  from  the  buyer, 
although  the  latter  paid  it  to  the 
broker  on  the  strength  of  the  fraud- 
ulent invoice.  Oallup  v.  Lederer,  1 
Hun  (N.  Y.)  282;  Bassett  v.  L«derer, 
I  Hun  {N.  Y.)  274,  3  Thomps.  &  C 
S7l. 

[b]  Panmat  tOUof  tMrmSnatlui  of 
InAsrt  avKhuttar^Whera  land  Is 
Intrusted  to  real  aetata  agents  to 
sell  and  to  colleet  the  purchase 
money,  tbe  purchaser  is  entitled  to 
credit  for  payment  to  an  agent  of 
the  real  estate  agents,  although 
made  after  he  was  discharged,  he 
having  been  held  out  as  authorized 


to  recalve  payments  due  on  con- 
tracts, and  notice  of  the  withdrawal 
of  his  authorty  not  having  been 
given  to  tbe  purchaser.  Meeker  v. 
Mannla,  162  III.  208.  44  NE  397. 

[0]  Tin  facts  that  tha  seUar  al- 
lows tbe  day  of  payment  to  pass  (1) 
without  demanding  th6  price,  and 
that  the  buyer  subsequently  pays  it 
to  his  broker,  do  not  estop  the  seller 
to  demand  the  price  from  the  buyer, 
where  there  Is  no  Invariable  custom 
to  demand  premymant  (Irvine  v. 
Watson,  6  Q.  B.  D.  102-  Haald  v. 
Kenwortby,  10  Bach.  719,  166  Re- 
print 636);  it)  or  where  the  buyer 
knows  that  the  seller  Is  accustomed 
to  deliver  goods  before  actual  pay- 
ment therefor  and  has  acquiesced  In 
that  course  of  dealing  (Moray  v. 
Webb,  65  Barb.  22  L&tt  68  N.  Y. 
3B01). 

et.  Ala.— Eldwards  v.  KUgore,  192 
Ala.  348,  68  S  888. 

Iowa. — Bnglert  v.  White,  92  Iowa 
97,  60  NW  224  (holding  that  a  bro- 
ker who  negotiates  a  loan,  receiving 
his  commissions  from  the  borrower 
and  taking  s  note,  payable  at  his 
office  to  the  lender,  is  not  authorised 
to  receive  payments  on  such  note). 

Mich.— Rohde  v.  Marquis,  136 
Mich.  48,  97  NW  53. 

Mo. — Robinson  v.  Cltlsens'  Trust 
Co.,  187  Mo.  A.  61,  172  SW  1160 
(holding  that  a  broker  procuring  a 
loan  was  not  an  agent  of  tbe  bor- 
rower to  receive  the  money,  and  that 
the  lender's  payment  of  the  broker's 
draft  therefor  was  a  failure  of  ordl> 
nary  care). 

Pa. — Western  R.  Co.  v.  Roberts,  4 
Phlla.  110. 

Eng. — Kymer  t.  Suweroropp,  1 
Campb.  109. 

(aj  wiLsM  a  teoker,  wlthovt  tnu- 
aox&Tt  OMttraets  to  sol  mnre  proo- 
arty  taM  bla  primelpal  owns,  ana  the 
principal  promptly  repudiates  the 
contract,  he  Is  not  liable  for  money 

Eaid  on  the  pnrchass  prloe^  where 
e  has  received  no  part  of  such 
money.  Hurford  t.  Norvall,  S9  OIU. 
496.  13S  P  1060. 

[b]  A  toeftar  mtSUag  to  sample 
en  orattt,  and  not  having  the  goods 
In  his  possession,  has  no  implied  au- 
thority to  receive  pajmient.  Butler 
V.  Dorman,  68  Mo.  298,  80  AmR  795. 

[c]  Oanoallatlon  of  seonzltr,^ 
Where  a  lender  negligently  paid  the 
draft  of  a  broker  employed  to  pro- 
cure the  loan,  the  proceeds  of  whlc^ 
were  converted  to  the  broker's  own 
use,  the  borrower  was  entitled  to  a 
cancellation  of  his  note  and  mort- 
gage. Robinson  V.  Cltlsens'  Trust 
Co.,  187  Mo.  A.  61,  172  SW  1160. 

7t>.  Cal. — Melons  v.  Ruffino,  1 29 
Cal.  614,  62  P  93,  79  AmSR  127 
(where  a  purchaser  who  paid  a  de- 
posit to  the  vendor's  broker  who  was 
authorised  to  receive  It  was  allowed 
to  recover  it  from  the  vendor  on  his 
breach  of  the  contract  to  convey); 
Depavo  v.  RIsso,  27  Cal.  A.  200,  793, 
149  P  793,  795. 

D.  C. — Babaon  v.  Cox,  82  App.  B42 
(holding  that  brokers  who  sign  a 
contract  to  sell  real  estate  as  agents 
for  the  vendor,  and  who.  after  his 
approval,  receive  a  deed  from  him 
for  delivery  to  the  buyer,  and  who 
are  paid  a  brokerage  by  the  vendor, 
are  his  agents,  and  not  the  agents 
of  the  purchaser,  and  have  authority 
to  receive,  as  agents  for  the  vendor, 
the  consideration  for  the  deed). 

111.— Kallbom  v.  Llpp,  20  111.  A. 
414. 

N.  Y. — Henken  v.  Sch wicker.  67 
App.  Div.  196,  73  NYS  8G6  [aff  174  N. 
Y.  298,  66  NE  971]. 

Oh. — Prank  v.   Levy,   10  Oh.  Clr. 


same  as  if  the  payment  had  been  made  to  the 
principal."  Thus  a  broker  employed  to  sell  prop- 
erty has  no  inherent  authority  to  receive  the  price, 
and  consequently,  if  the  purchaser  pays  it  to  him 
and  the  principal  does  not  receive  it,  it  do^  not 
constitute  a  payment  to  tbe  latter,^'  especially 
where  the  purchaser  knows,  or  should  know,  that 

ct.  654,  6  Oh.  Clr.  Dec.  819  (where 
a  payment  to  the  vendor's  broker 
was  held  blndlni:  on  the  vendor). 

Pa. — Peck  V.  Harriott,  6  Serg.  &  R. 
146,  9  AmD  416  (holding  that,  where 
an  agent  was  authorized  to  contract 
for  the  sale  of,  to  sell,  and  to  con- 
vey, land,  payments  made  to  the 
agent  were  binding  on  the  principal). 

S.  C. — Seabrook  v.  Hammond,  39  S. 
C.  U  160. 

71.  U.  S.— Halsell  v.  Renfrew,  202 
U.  S.  287,  26  set  810,  SO  U  ed.  1032. 


6  AnnCas  189  [aft  14  Okl.  674,  78  P 
118,  2  AnnCas  2861. 

III. — Saladln  v.  Mitchell,  46  111.  79. 
Ky, — Robinson  v.  Corslcana  Cotton 
Factory,  124  Ky.  435,  99  SW  306,  102 
SW  869,  30  Kyli  580,  8  LRAN3  474 
and  note,  14  AnnCas  802  and  note. 

La. — Toledano  v.  Klingender,  6  La. 
691. 

N.  Y. — HIggins  v.  Moore.  34  N.  Y. 
417  [rev  19  N.  Y.  Super.  344];  John 
Hurd  Co.  V,  Consolidated  Steel,  etc, 
Co.,  47  App.  Div.  467,  62  NYS  439: 
Dean  v.  International  Tile  Co.,  47 
Hun  319;  Dunn  v.  Wright.  61  Barb. 
244;  Harrison  v.  Ross,  44  N.  Y.  Super. 
280;  XjontUhon  v.  Vorwerck,  Lalor 
448  (holding  that,  where  bills  of  ex- 
change are  sold  through  a  broker  for 
cash  on  delivery,  in  the  absence  of 
usage,  the  possession  of  the  bills  by 
the  broker  authorises  the  buyer,  in 
the  absence  of  any  communication 
from  the  sellers,  to  suppose  either 
that  the  broker  has  advanced  tha 
money,  or  that  tbe  sellers  have  taken 
his  security,  and  therefore  the  buyer 
will  be  protected  In  payment  to  tbe 
broker). 

N.  C— Latham  v.  Field,  180  N.  C. 
336,  238,  76  SB  261  [quot  Cyc]. 

Okl.— Halsell  v.  Renfrow,  14  OkL 
674,  78  P  118,  2  AnnCas  198  [aflC  20> 
U.  S.  287,  26  set  610,  60  U  ed.  1082] 
(holding  that  a  real  estate  broker 
who  has  lands  tor  sale  cannot  collect 
or  receive  the  purchase  price,  and 
that,  where  a  purchaser,  without  de- 
manding the  written  authority  of  tha 
agent,  pays  money  to  be  applied  on 
the  price  of  land,  he  makes  the  bro- 
ker his  own  agent  and  makes  Bu6h. 
payment  at  his  own  risk). 

Pa. — Western  R.  Co.  v.  Roberts,  4 
Phila.  110  (BO  holding,  where  the  bro- 
ker does  not  have  possession  and  au- 
thority to  deliver  the  goods  sold). 

W.  Va. — Dyer  v.  Duffy,  39  W.  Va. 
148,  19  SE  640,  24  LRA  339. 

Eng. — Baring  v.  Corrte,  2  B.  ft  Aid. 
187,  106  Reprint  317,  2  ERC  891; 
Mynn  v.  Jollffe,  1  M-  &  Rob.  326. 

See  Jones  v.  Jones,  65  Wash.  631, 
104  P  786  (holding  that  purchaser 
could    not    recover    earnest  money 

Eald  agent  from  a  third  person 
olding  It  for  the  agents  account). 

[a]  Sale  by  broker  as  prlncipsl.^ — 
(1)  It  has  been  held  that,  If  the 
owner  of  goods  allows  his  broker  to 
sell  them  as  a  principal,  the  pur- 
chaser will  be  discharged  by  pay- 
ment to  the  broker  In  any  way  which 
would  have  been  sufflcfent  had  he 
been  the  real  owner.  Blackburn  v. 
Scholes,  2  Campb.  341;  Coates  v. 
Lewes,  1  <?ampb.  444.  (2)  It  Is  other- 
wise If  the  principal  Is  disclosed  at 
the  time  of  the  sale  (Blackburn  v. 
Scholes,  supra),  (3)  or  If  the  ownw 
doea  not  know  that  the  broker  Is 
selling  as  a  principal  (Crosby  v.  Hill, 
39  Oh.  St.  100  (aff  8  Oh.  Dec.  (Re- 
print) 663,  9  CIncLBul  1561). 

[b]  Payment  aftw  tstmlnatlen  of 
broker's  anthorlty. — (1)  A  payment 
made  by  the  purchaser  to  the  ven- 
dor's broker  after  his  authority  has 
expired  Is  not  ordinarily  a  payment 
to  the  vendor.  Rohde  v.  Marquis,  135 
Mich.  48,  97  NW  53.    J2).  But  pay* 
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the  broker  is  acting  as  sueh,"  or  where  the  prin- 
cipal is  known  to  the  purchaser.^'  Mach  less  is  a 
person  bound  by  a  payment  made  for  his  benefit 
where  the  money  is  paid,  not  to  his  broker,  but 
to  the  broker  of  the  payer  himself.'* 

[$  149]  d.  Hurepresentations  of  Broker.  The 
principal  is  ordinarily  responsible  for  representa- 
tions made  by  the  broker  in  the  course  of  his  em- 
ployment;" and  it  has  been  held  that  this  rule 
applies,  although  the  contract  employing  the  broker 


ment  made  to  the  broker  after  his 
discharge  will  bind  the  principal, 
where  he  hoa  been  held  out  as  au- 
thorized to  receive  payments  due  on 
contracts,  and  notice  of  the  with- 
drawal of  hiB  authority  has  not  been 
civ  en  to  the  purchaser.  Meeker  v. 
Mannla.  162  III.  203.  44  NB  397. 

72.  Qraham  v.  Duckwall.  8  BuBh 
(Ky.)  12.  But  see  Campbell  v.  Has- 
sell.  1  Stark.  233,  2  BCL  94  (holding 
that  payment  made  to  the  broker  is 
good,  where  the  name  of  the  princi- 
pal is  not  disclosed,  although  the 
purchaser  knows  ^at  the  broker  sold 
for  some  unknown  principal).  And 
see  Favenc  v.  Bennett,  11  £^at  36, 
103  Reprint  917  (faoldlnE,  howAver, 
that,  where  the  buyer  Is  also  indebted 
to  the  same  broker  for  another  parcel 
of  goods,  the  property  of  a  different 
person,  and  ha  makes  a  payment  to 
the  broker  generally,  which  payment 
Is  larger  than  the  amount  of  either 
demand,  but  less  than  the  two  to- 
ffether,  and  afterward  the  broker 
stops  payment,  such  payments  ought 
to  be  equitably  apportioned  as  Be- 
tween the  several  owners  of  the 
goods  sold,  who  are  only  respectively 
entitled  to  recover  the  difference 
from  the  buyer). 

73.  Hlgglns  V.  Moore.  34  N.  T.  417 
[rev  19  N.  T.  Super.  344];  John  Hurd 
Co.  V.  Consolidated  Steel,  etc.,  Co., 
47  App.  Dlv.  467,  62  NTS  439:  Hlg- 
gins  V.  Orindrod,  16  Phlla.  (Pa.)  200; 
Blackburn  v.  Scholes,  2  Campb.  841. 

74.  Ortmeier  v.  Ivory,  208  111.  677, 
70  NE  666  [aff  109  111.  A.  361];  Gal- 
lup V.  Lederer,  1  Hun  (N.  Y.)  282; 
Bassett  v.  Lederer,  1  Hun  (N.  Y.) 
274,  3  Thomps.  &  C.  671;  Morey  v. 
Webb.  66  Barb.  22  [aff  68  N.  Y.  360]; 
Irvine  v.  Watson,  6  Q.  B.  D.  102; 
Kymer  v.  Suwercropp,  1  Campb.  109; 
Heald  V.  Kenworthy,  10  ihEch.  7S», 
166  Reprint  638. 

XdeaUty  of  pzlnohMj,  see  supra 
I  20. 

76.  Ala. — Whllden  v.  Merchant's, 
etc.,  Nat.  Bank,  64  Ala.  1,  38  AmR  1. 

Iowa. — Day  v.  Merrick,  168  Iowa 
287,  138  NW  400. 

Ho. — Adams  v.  Barber,  167  Mo.  A. 
S70,  IS*  SW  488. 

Or. — Cqpeland  v.  Tweedla,  '61  Or. 
80S.  122  P  302. 

llan. — Wolfson  T.  Oldfleld.  18  West 
LR  449  (sale  s«t  aald*  on  account  of 
defendant's  agent  fraudulently  as- 
suming to  act  as  agent  and  to  advise 
plalntlrr). 

76.  Shepard  v.  Pabst,  149  Wis.  36. 
47.  135  NW  158  (where  the  court 
said:  "There  ought  to  be  some  way 
in  which  a  principal  may  relieve 
himself  from  responsibility  for  the 
misrepresentations  of  his  agent 
which  he  has  not  authorized,  but 
certainly  It  cannot  be  done  by  pre- 
scribing a  fdrm  of  contract  for  the 
agent  to  negotiate,  which  declares 
either  that  there  were  no  misrepre- 
sentations or  that  the  party  whose 
consent  the  agent  is  to  obtain  did 
not  rely  upon  misrepresentations, 
where  the  purchaser  Is  Induced  to 
buy  by  pointing  out  to  him  land 
which  the  principal  does  not  own  and 
which  the  agent  did  not  Intend  to 
sell  him  as  and  for  the  land  to  be 

Jurchased.  In  such  case  the  agent's 
raud  avoids  the  assent  to  this  as 
well  as  to  the  other  recitals  and  stip- 
ulations of  the  contract  which  the 
buyer  signs  under  the  Influence  of 
such  misrepresentation"). 


77.  U.  S. — Alger  v.  Anderson,  78 
Fed.  729  (holding  that  real  estate 
agents  who  take  from  the  owner  of 
lands  listed  with  them  for  sale  an 
option  and  title  bond,  to  make  certain 
that,  if  a  sale  is  effected.  It  will  be 
carried  out  without  obstruction,  are 
still  agents,  so  that  the  principal  is 
liable  for  their  fraud). 

111.— McBean  v.  Fox,  1  111.  A.  177 
(holding  that  a  broker's  power  to 
negotiate  the  sale  of  a  note  Implies 
the  power  to  give  such  Information 
as  would  ordinarily  be  called  for,  and 
that  his  false  representations  as  to 
his  principal's  financial  condition 
bind  the  latter). 

Mass.— liobdell  v.  Baker.  1  Mete. 
193,  S6  AmD  S68  (holdlnc  that  false 
representations  of  a  broker  employed 
to  sell  a  note,  ooncemlng  the  char- 
aoter  of  the  note  and  the  parties 
thereto,  are  binding  on  the  principal, 
although  made  contrary  to  the  prln- 
olpal's  express  Instructions). 

Mich. — Smith  V.  Michigan  Realty, 
etc.,  Co.,  176  Mich.  600,  141  NW  636: 
Krolik  V.  Curry.  148  Mich.  214,  111 
NW  761. 

Mo. — Connecticut  Mut.  L.  Ins.  Co. 
V.  Caraon,  186  Mo.  A.  221,  172  SW  69; 
Adams  V.  Barber,  167  Mo.  A.  370,  189 
SW  489  (holding  that  representations 
by  a  broker '  concerning  the  quality 
of  lend  traded  by  defendant  to  plain- 
tiff bind  defendant,  in  a  suit  for 
fraudulent  representations,  if  they 
were  made  pursuant  to  design  be- 
tween the  broker  and  defendant,  or 
if  the  broker  acted  as  defendant's 
agent). 

N.  T. — Ahern  v.  Ooodspeed,  72  N. 
T.  108  [alC  9  Hun  268]  (holding  that, 
where  plaintiff,  being  indebted  to  a 
note  broker,  placed  his  note  in  his 
hands  to  be  sold  at  a  discount  of 
twelve  per  cent,  the^  proceeds  to  be 
applied  on  his  account,  and  defend- 
ant purchased  the  note  of  the  bro- 
ker at  the  discount  stated,  on  the 
letter's  representation  that  it  was 
flrst-class  business  paper,  plaintiff 
was  estopped  from  settins  up 
usury);  Dawson  t.  Chlsholm,  1  NTS 
171.  . 

Or.— Whitney  v.  Bluell.  76  Or.  S8, 
146  P  141,  I4RAI9I6D  267. 

Pa.— Prevail  v.  Pltoh,  6  Whart. 
825,  34  AmD  658  (holding  that,  where 
defendant,  the  payee  of  a  note  under 
seal,  indorsed  it  in  blank,  and  put  it 
Into  the  hands  of  a  broker  who  took 
It  to  plaintiff,  and,  on  being  asked 
by  him  as  to  its  value,  pointed  to 
defendant's  indorsement  and  assured 
him  of  Its  sufBclency,  whereupon 
plaintiff  discounted  the  note,  plain- 
tiff might  recover  from  defendant 
the  amount  paid  the  broker,  as  the 
note  was  a  specialty,  and  the  in- 
dorser  for  that  reason  was  not 
bound). 

Tenn. — Caughron  t.  Stlnesprlng, 
132  Tenn.  6S6,  179  SW  161,  I.RA1916C 
403. 

Tex. — Dashlell  v.  Christian,  (Civ. 
A.)  162  SW  1112  (holding,  however, 
that,  where  the  broker  did  not  de- 
scribe the  land  to  a  purchaser,  but 
merely  pointed  It  out  on  a  map  which 
both  he  and  the  purchaser  believed 
to  be  correct,  but  which  Incorrectly 
showed  a  creek  as  running  through 
the  land,  he  was  not  guilty  of  a 
fraudulent  representation) ;  Mar- 
tin V.  Ince.  (Civ.  A.)  148  SW  1178 
(as  to  quality  of  land);  OlUiland  v. 
Ellison.  (Civ.  A.)  137  SW  168;  B^rrls 


recites  that  no  misrepresentation  of  the  broker  shall 
be  relied  on  by  the  purchaser."  Accordingly  if  a 
broker  employed  to  sell  property  makes  misrepre- 
sentations in  effecting  the  sale,  the  rights  and  lia- 
bilities of  the  purchaser  and  the  vendor  are  the 
same  as  if  the  representations  had  been  made  by 
the  vendor  himself.''  But  in  the  absence  of  eipre^ 
authority,  the  principal  is  not  liable  for  representa- 
tions not  within  the  ordinary  scope  of  the  broker's 
employment;'*  nor,  where  the  broker  is  acting  for 

V.  Gilder.  (Civ.  A.)  116  SW  646. 

Wis. — Steltlng-y.  Sparta  Bank.  IM 
Wis.  369,  117  NW  798  (holding  (hat. 
where  a  broker  employed  to  procure 
a  purchaser  of  land.  Intentionally  or 
otherwise,  pointed  out  the  wrou 
land  to  an  Intended  purchaser,  ana 
the  purchase  was  made  in  the  belief 
that  the  land  purchased  was  that 
which  was  shown,  the  consideration 
paid  may  be  recovered,  although  the 
vendor  did  not  know,  when  ft  waa 
paid,  that  the  wrong  land  had  baea 
shown). 


[a]  •■ellswes  on 

— (1)  To  make  a  vendor  liable  oa 
account  of  his  agent's  mlsrepreseDta- 
tlons  In  the  sale,  the  purchaser  mast 
have  relied  on  the  misrepresenu- 
tlons,  and  not  on  the  fact  that  the 
agent  was  willing  to  Join  In  the  pur- 
chase. Pinevllle  I<and,  etc.,  Co.  t. 
Holllngeworth,  58  SW  279,  21  KvL 
899.  (2)  Where  a  broker,  to  induce 
a  prospective  purchaser,  makes  rep- 
resentations as  to  the  quality  of  the 
land,  but  only  for  the  purpose  at 
having  the  purchaser  go  and  examine 
It,  which  he  does,  and  thus  has  as 
good  or  a  better  opportunity  to  knov 
the  land  and  its  value,  if  he  then 
buys  such  land  he  cannot  avoid  pay- 
ing therefor,  after  receiving  a  con- 
veyance and  taking  possession,  on 
the  claim  that  the  broker  made  false 
representations  to  him  as  to  ihe 
quality  of  the  land.  Frank  v.  Lacy. 
11  Ky.  Op.  289. 

[b]  SKatUoatlon. — Wbere  landwa^ 
Bold  by  a  broker  who  made  repre- 
sentations  to   Induce   defendant  to 

eUTchase.  which  representations  w«re 
nown  to  the  broker  to  be  false,  but 
which  were  relied  on  by  defendant 
to  his  injury,  plaintiff,  by  availing 
himself  of  the  benefits  of  the  trans- 
ection, is  bound  by  the  representa- 
tions, whether  the  broker  was  hit 
appointed  agent  or  not.  Williamson 
V.  Tyson,  106  Ala.  644,  17  S  336. 

[c]  Xstoppel  of  pavdhaser.! — Where 
an  agent  to  sell  property  sells  to  a  Ann 
of  which  he  Is  a  msmbw.  without  the 
knowledge  of  the  principal  that  he 
Is  Interested  In  the  purdiase.  the 
partners  of  the  agent  cannot  recover 
damages  of  the  principal  on  account 
of  misrepresentations  made  by  the 
s«ent,  they  toeing  parties  to  his  vio- 
lation of  his  trust.  Pinevllle  Land, 
etc.,  Co.  T.  Holllngsworth,  63  SW  !T», 
21  KyL  899. 

[d]  The  ludder  of  an  t^ttoa  eoi- 
traot  on  land  is  not  necessarily  the 
agent  of  the  owner,  so  as  to  render 
the  owner  liable  for  misrepresenta- 
tions by  him  inducing  a  sale  to  a 
third  person;  and  It  is  Immaterial 
that  the  option  contract  may  be  as- 
signed In  case  the  holder  sells  the 
property.  Shepard  v.  Pabst,  149  Wla 
36,  136  NW  1». 

[e]  SCarepgeeentatloii  to  priset- 
paL  That  the  agent  of  a  vendor,  in 
perfecting  a  sale,  makes  misrepresen- 
tations to  the  vendor,  cannot  affect 
the  purchaser  who  has  no  knowl- 
edge of  such  misrepresentations. 
Leonard  v.  King,  (Tex,  Civ.  A.)  164 
SW  1110. 

78.  Brauckman  v.  Lelghton.  SO  Uo. 
A.  88  (holding  that,  where  a  real 
estate  broker,  in  order  to  make  a 
sale,  represented  that  the  assess- 
ments for  sewers  in  the  process  of 
construction  near  the  property  had 
been  paid,  the  owner  is  not  liable 
therenir.  in  an  action  for  deceit,  in 


For  later  oases,  derelopmenta  and  Ohanffsa  in  the  law  see  cumulative  Annotations,  same  tit! 
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both  parties,  is  one  party  liable  for  representations 
made  by  the  broker  to  the  other  party." 

ISO]  e.  Notice  to  Broker  u  Notice  to  Prlnci- 
p»L**  A  principal  is  ordinarily  ohai^eable  with 
knovled^  respeeting  the  ageney  acquired  by  his 
broker  in  the  course  of  his  employment,^^  except 
where  sndt  knowledge  is  acquired  by  the  broker 
while  he  is  acting  in  collusion  with  the  third  per- 
son to  defraud  his  principal,"'  especially  where  he 
has  been  requested  by  the  third  person  not  to  com- 
municate such  knowledge  to  his  principal." 

1511  O.  Rights  of  Broker  against  Third  Per- 
Kms— 1.  In  OennaL  If  a  broker  sells  stock  for  a 
price  payable'  at  a  fntnre  day,  and  a  third  person, 
for  the  accommodation  of  the  principal,  aec^ts  a. 
tall  drawn  by.  the  latter  in  &Tor  of  the  broker,  on 
the  broker's  i^reement  to  appfly  the  price,  when 
received,  in  payment  of  the  bill,  the  broker  cannot, 
as  against  the  aeeeptor,  deduct  from  the  price  a 
sum  dne  the  broker  from  the  principal  on  a  pre- 
Tiooa  transaetion.**  An  ezchuige  broker  may  re- 
cover on  a  bill  bought  by  him,  altfaongh  he  has  not 
taken  out  a  license  as  required  by  statute.'^  The 


the  absence  of  evidence  that  he  guv* 
the  broker  authority  to  make  such 
representations.  It  not  beln^  within 
the  ordinary  scope  of  his  employ- 
ment); Planer  v.  U.  S.  Eiqultahle  L. 
Assur.  Soc.  (N.  J.  Ch.)  87  A  668 
(holding  that  a  broker  for  the  sale 
of  land  at  a  fixed  price  cannot  bind 
the  owner  >y  representations) ; 
Mecum  v.  Mooyer,  166  App.  Dlv.  Ht, 
152  NTS  38S;  LegKett  v.  Moore,  S6 
S.  D.  288.  IBl  NW  804. 

79.  Beetle  V.  Anderson,  98  Wis. 
E,  73  NW  560  (holding  that,  where 
a  sale  of  personal  propmy  was  made 
tfaroagb  a  broker  who  was  primarily 
the  agent  of  the  purchaser,  an  In- 
stniction  on  the  representations 
made  to  the  agent  by  the  seller,  and 
by  the  agent  to  the  purchaser,  on 
the  theory  that  the  broker  was  the 
agent  of  the  seller  only  is  wrong, 
as.  If  he  frere  a  mere  broker,  he  was 
no  less  the  agent  of  the  buyer  also). 
But  see  Adams  v.  Barber,  157  Mo.  A. 
370.  139  SW  489  {holding  that,  where 
a  broker  who  brought  about  an  ex- 
change of  defendant e  land  for  plaln- 
titTs  stock  represented  both  parties, 
representations  made  by  him  to 
plaintiff  In  acting  for  defendant  bind 
defendant). 

[a]  Xowerar,  wbra*  a  eentmet  la 
■vnad  1i7  BlalntlS,  M  onm  of  th» 
parties,  aad  "bj  the  tatdter  through 
whom  it  was  mCeCted  for  defendant, 
as  the  other  partsr,  the  broker  cannot 
be  considered  uie '  aKont  of  both 
parties,  so  as  to  relieve  defendant 
from  responsibility  for  hl8  mlarep- 
resentations.  Dawson  Chriaholm, 
1  NTS  171. 

80l    See  also  supra  g  137. 

SI.  Vercruysse  v.  Williams,  112 
Fed.  206.  60  CCA  486  (holding  that  a 
broker  employed  to  find  a  purchaser 
may.  after  the  conclusion  of  the  con- 
tract of  sale,  lawfully  beqome  the 
agent  of  the  purchaser  to  pass  on 
the  title,  pay  the  price,  and  receive 
the  deed.  If  the  purchaser  has  knowl- 
edge of  his  former  relation  to  the 
vendor;  and  hence  knowledge  ac- 
quired by  the  broker  after  the 
contract  of  sale  was  closed,  that  an 
outstanding  mortgage  executed  by 
the  vendor  was  Intended  by  the  par- 
ties thereto  to  oover  the  land  em- 
braced In  the  contract  of  sale,  but 
that,  through  a  mistake  of  the  scriv- 
ener, a  dlEferent  tract  was  described 
therein,  was  chargeable  to  the  pur- 
chaser and  precluded  him  from  dis- 
puting the  mortgagee's  right  to  have 
the  mortgage  reformed  so  aa  to  make 
It  embrace  the  land  purchased); 
Condon  v.  Bamum.  (Iowa)  106  NW 

E9  C.  J.-4tl 


514  (holding  that,  where  an  agent 
sells  a  note,  knowing  that  there  is  a 
lack' of  consideration  for  the  note, 
the  knowledge  of  the  agent  Is  the 
knowledge  of  the  principal  and  the 
latter  Is  bound  thereby);  Haynes  v. 
Qay.  37  Wash.  280,  79  P  794  (holding 
that  notice  to  an  agent  who  pur- 
chases a  note  that  It  was  given 
partly  In  payment  of  usurious  In- 
terest iB  notice  to  his  principal); 
Dormltser  v.  German  Sav.,  etc.,  Soc, 
23  Wash.  182,  62  P  862  (aff  192  U.  S. 
125.  14  set  221,  48  L.  ed.  373]. 

[a]  A  Bcrttoe  <tf  Oafeata,  given  to 
a  hroker  through  whom  a  sale  of 
the  goods  had  been  made  Is  notice 
to  the  seller,  as  the  agency  lasts 
presumptively  at  least  until  the 
close  of  the  transaction.  Henkel  v. 
Welsh.  41  Hlch.  664,  3  NW  171. 

[b]  Knowledge  aoanlred  ontaUle 
the  agency  (1)  Is  not  chargeable  to 
the  principal.  Interstate  Petroleum 
Co.  V.  Farrls,  1B8  Ky.  820.  169  SW 
635.  (2)  Knowledge  previously  ac- 
quired by  a  real  estate  agent  con- 
cerning land  which  the  owner  agreed 
to  accept  in  part  payment  for  land 
sold  by  the  agent  Is  not  acquired  In 
the  course  of  the  agent's  employ- 
ment, so  as  to  be  Imputed  to  the 
owner.  Govier  v.  Brechler,  159  Wis. 
157.  149  NW  740.  (3)  Where  bro- 
kers are  without  authority  to  make 
a  sale  or  to  agree  to  accept,  as  part 
of  the  price,  a  note  of  a  third  per- 
son, payable  to  the  purchaser  pro- 
cured^ by  them,  statements  by  the 
purchaser  to  the  brokers  as  to  the 
value  of  the  note  are  inadmissible 
against  the  owner.  Arnold  v.  John- 
son, 60  Tex.  Civ.  A  368.  128  SW 
1186. 

[c]  A  firm  of  real  estate  and 
note  hrokeni  wUl  not  he  held  to  he 
the  agents  of  the  pnreluuer  from 
them,  for  value  and  without  notice, 
of  a  note  secured  by  deed  of  trust, 
so  as  to  charge  him  with  notice, 
through  them,  of  fraud  in  the  re- 
lease by  the  trustees  of  a  prior  deed 
of  trust  before  payment  of  a  note  Is 
secured,  where  one  of  the  members 
of  the  firm  was  a  trustee  In  the  later 
deed  of  trust,  and  the  other  was  the 
holder  of  the  note  It  secured,  and 
where  the  sale  of  the  note  was  made 
as  the  result  of  an  application  to 
the  firm  for  a  note  for  purpose  of 
investment,  and  the  note  was  sold" 
at  a  slight  discount.  Martin  v. 
Poole.  36  App,  (D.  C.)  281. 

88.  Woteshek  v.  Newman.  161 
Wis.  366,  138  NW  1000  (holding 
that,  where  a  broker  acted  for  both 

Eartles  In  an  exchange  of  property. 
Is  knowledge  of  the  true  amount  of 


promise  of  a  prospeetive  purchaser  to  convey  part 
of  the  land  to  the  owner's  broker  if  he  will  intro- 
duce the  purchaser  to  the  owner  is  contrary  to  pub- 
lie  policy  and  cannot  be  raiforeed  by  the  broker." 
Fraud  of  the  broker's  principal  may  prevent  the 
broker  from  recovering  from  a  third  person  the 
price  of  property  purchased  by  the  latter,"  A  broker 
in  one  state,  pnrehaaing  goods  from  a  manufacturer 
in  another  state,  cannot  hold  the  manufacturer  for 
damages  for  a  neglect  of  duty  which,  under  the 
laws  of  the  former  state,  is  -on  the  broker.*^  A 
right  of  action  for  dama^,  consisting  of  loss  of 
commissions,  may  exist  in  favor  of  the  broker 
against  a  third  person  who  refuses  to  carry  out  hia 
contract  with  the  principal." 

162]  2.  Bight  of  Lien.  If  a  broker  employed 
to  buy  goods  pays  the  price,  he  may,  under  some 
circnmstaneea,  as  against  thinl  persons  claiming 
under  the  b^yer,  be  entitled  to  the  benefit  of  a 
sellor's  lien.""  So  if  a  person  in  possession  of  se- 
curities owned  by  another  fniDdulently  deposits 
them  with  his  broker  to  secure  particular  advanoes, 
the  broker  has  a  general  lien  thereon  even  as  against 

special  taxea  on  defendant's  lota, 
which  amount  defendant  had  misrep- 
resented to  plaintiff,  was  not  notice 
of  the  true  amount  to  plaintiff). 

88.  Braxeau  v.  McBrlde,  160  Wis. 
204,  151  NW  253;  Woteshek  v.  New- 
man, 151  Wis.  365,  138  NW  1000. 

M.  Hills  V.  Meanard,  10  Q.  B. 
266.  59  BCL  266.  116  Reprint  103. 

8S.  Llndsey  v.  Rutherford.  17  B. 
Mon.  (Kv.)  246. 

80.  Smith  v.  Townsend.  109 
Mass.  600. 

87.    Leo.  V.  McCormack.  186  N.  T. 


330,  78  NE  1086  [rev  106  App.  Dlv. 
642,  94  NTS  1161]  (holding  that, 
where  plaintiff,  a  broker  operating 
on  the  New  Tork  stock  exchange, 
purchased  certain  stock  for  a  cus- 
tomer, which  he  carried  on  margin; 
and  subsequently,  the  customer,  by 
a  fraudulent  scheme.  Induced  de- 
fendant, another  broker,  to  buy  such 
stock  wlilch  was  worthless,  for  a 
wholly  Irresponsible  customer:  and 
after  the  sale,  without  waltlns  to 
receive  from  defendant  the  amount 
which  he  had  promised  to  pay. 
plaintiff  paid  his  customer  the 
amount  due  him  over  plaintitTs  ad- 
vances, owing  to  the  fraud  of  his 
customer,  plaintiff  was  not  entitled 
to  recover  from  defendant  any 
amount  in  excess  of  plalntllTs  Inter- 
est as  pledgee). 

88.  Trousdale  v.  Arkadelphla 
Milling  Co..  106  Ark  477.  153  SW  61S 
(holding  that,  where  Louisiana  bro- 
kers, acting  for  local  customers, 
purchased  corn  chops  from  a  manu- 
facturer In  Arkansas,  the  duty  to 
have  the  goods  properly  Inspected 
and  tagged,  as  required  by  the  act 
of  July  S,  1904,  I  3,  rests  on  the 
brokers;  and  hence  the  brokers 
cannot  hold  the  manufacturer  for 
damages  for  want  of  proper  In- 
spection and  tagging). 

as.  Moscovltcb  V.  Desambor, 
(Sask.)  18  DomLR  280.  21  RevdhJur 
81  (holding  that  an  agent  to  whom 
an  owner  of  realty  has  promised  a 
commission  In  the  event  of  his  find- 
ing a  purchaser  Is.  because  of  the 
loss  of  this  commission,  entitled  to 
damages  against  defendant  who, 
after  offering  to  purchase,  refuses 
without  cause  to  carry  out  his 
undertaking  which  was  duly  ac- 
cepted by  the  owner  at  the  agent's 
Instance,  although  the  agent  may  by 
fresh  and  renewed  efforts  have  later 
on  earned  a  commission  by  finding 
another  purchaser  for  the  same 
property). 

90.  Imperial  Bank  v.  London,  etc.. 
Docks  Co.,  6  Ch.  T>.  195. 

Bndnx^  llsn  vnuMlly  see  supra 
I  185. 
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the  true  owner.'^  However,  a  broker  vho  holds 
oecurities  given  by  his  principal  to  secure  a  loan 
procured  for  the  latter  cannot,  as  against  the  lender, 
Impropriate  the  proceeds  of  the  securities  .to  the 
payment  of  a  debt  due  the  broker  from  the 
principal.*^ 

153]  S.  Bights  Based  on  Contract  Negotiated 
by  Brokw.  As  a  rule,  a  contract  negotiated  by  a 
broker  in  behalf  of  a  principal  will  not  support 
an  action  in  favor  of  the  broker  against  the  other 
contracting  party."  Thus  an  ordinary  broker  can- 
not sue  in  his  own  name  for  the  price  of  goods 
sold  by  him,'*  unless  he  has  acquired  a  special  inter- 


est in  the  subject  m^ttet,  ta  by  advances  on  the 
goods  sold  or  by  a  guaranty  of  Bale.*°  So  also  ordi- 
narily a  broker  cannot  sue  the  other  contracting 
party  for  breach  of  a  contract  made  in  behalf  of 
bis  principal,"  althoiq^  the  {winc^ial  is  undis- 
cloaed." 

154]  D.  Bights  of  Third  Persons  agaiiut 
Broker^ — 1.  In  GeneraL  A  broker  who  has  ac- 
cepted property  from  one  who  has  no  title  or 
authority  to  sell,  and  who  has  disposed  of  it  pur- 
suant to  his  principal's  instructions,  is  liable  in 
damages  to  the  true  owner,  althong^i  he  acted  in 
good  faith  and  in  the  regular  eouree  of  bn^ness."* 


91.  Jdnes  V.  Peppercorne,  Johns. 
4S0.  70  Reprint  490. 

n.    James'  App.,  89  Pa.  Si. 

99.  V.  8. — Mason  v.  ChlcaKO,  «tc., 
R.  Co..  15S  Fed.  969,  84  CCA  469; 
Lawyer  v.  Post.  109  Fed.  612,  47 
CCA  491  (holding  that  a  broker  who 
takes  an  option  for  the  purchase  ot 
property  In  his  own  name,  but  In 
reality  for  the  benefit  of  a  customer 
to  whom  he  demands  its  convey- 
ance, having  himself  no  Interest  In 
the  contract  beyond  a  contingent 
commission  In  case  a  sale  Is  made, 
cannot  maintain  a  suit  for  specific 
enforcement  of  the  contract).  Bee 
also  Paine  v.  Loeb,  96  Fed.  1<4,  87 
CCA  434  (where  brokers  entered  Into 
a  contract  for  the  purchase  of  bonds 
from  defendant,  clalminB  to  act  for 
an  undisclosed  prlncipaT  and  stipu- 
lating that  they  should  In  no  man- 
ner be  held  liable  on  the  contract 
which,  as  they  had  reason  to  be- 
lieve, had  been  made  by  defendant 
under  a  misapprehension  as  to  the 
value  of  the  bonds,  while  In  fact 
ttaey  were  acting  for  themselves, 
and  It  was  held  that  they  could 
maintain  no  action  on  the  contract 
— neither  as  agents  for  an  undis- 
closed principal,  because  no  such 
principal  existed,  nor  as  principals, 
beoause,  by  their  fraudulent  rep- 
resentations, they  had  secured  im- 
munity from  liability  on  the  con- 
tract as  such,  and  had  estopped 
themselves  from  claiming  rights 
which  were  correlative  with  such 
liability). 

Ill.-r-Grldley  v.  Baylesa,  43  111.  A. 
503  (holding  that,  where  a  contract 
for  the  sale  of  real  estate  provides 
that,  in  case  of  default;  the  default- 
ing party  shall  pay  to  the  broker  of 
the  other  party  a  certain  sum,  an 
action  for  the  amount  must  be 
brought  in  the  n£Lme  of  the  prin- 
cipal). 

Xa. — Davenport  v.  Ash,  121  La, 
209,  214,  46  S  218  tclt  Cyc]. 
.  Hinn. — McKlnney  v.  Harvie,  88 
Minn.  18,  85  NW  668,  8  AmSR  640 
(holding  that  a  deposit  made  by  a 
purchaser  on  the  price  cannot  be 
recovered  back  by  his  broker  on  the 
vendor's  refusal  to  convey). 

N.  Y.— Oppenhelmer  v.  Barnett, 
181  App.  Div.  614,  116  NYS  44;  Rose 
V.  U.  S.  Telegraph  Co.,  34  HowPr 
808  (holding  that  a  broker  cannot 
maintain  an  action  against  a  tele- 
graph company  for  damages  arising 
from  an  error  or  mistake  made  by 
the  company  In  transmitting  a  mes- 
sage from  his  principal  to  '  him, 
where  he  acts  unoer  the  message  in 
the  name  of  and  for  his  principal). 

Tex. — San  Jacinto  Rtce  Co.  v. 
Lockett,  (Civ.  A.)  145  SW  1046 
(holding  that,  where  brokers  merely 
submitted  a  price  for  certain  ma- 
chinery, and  In  consequence  a  con- 
tract of  purchase  was  made  with 
the  manufacturers,  the  brokers 
could  not  sue  for  a  balance  due  on 
the  contract). 

[a]  Blglits  aetnlred  ttom  prind- 
pal.  A  purchaser  of  property  from 
a  broker  cannot  defeat  the  broker's 
right  of  action  on  a  check  of  the 
purchaser,  turned  over  to  htm  by 
the  owner  of  the  property  sold,  be- 
cause the  broker  made  false  repre- 
sentations as  to  the  price  at  which 


the  owner  would  sell.  Aronowlts 
V.  Woollard,  166  App.  Dlv.  886,  162 

NYS  11. 

94.  White  V.  Chouteau,  10  Barb. 
(N.  Y.)  202. 

96.  U.  S.  Telegraph  Co.  v.  Gilder- 
sieve,  29  Md.  232.  96  AmD  619: 
White  V.  Chouteau.  10  Barb.  (N.  Y.) 
202;  White  v.  Chouteau,  1  E.  D. 
Smith,  (N.  Y.)  493;  Atkyna  v.  Am- 
ber, 2  Esp.  493. 

[a]  Whether  oommlasloiu  a  salB- 
oleat  Intoveat^d)  Chitty  PI.  (16 
Am.  ed)  vol  1  p  8,  states  the  doc- 
trine thus,  "When  an  agent  has 
any  beneSclal  interest  in  the  per- 
formance of  the  contract,  as  for 
oommlBsIon,  etc.,  or  a  special  prop- 
erty or  Interest  in  the  subject-mat- 
ter of  the  agreement,  he  may  sup- 
port an  action  in  his  own  name 
upon  the  contract,  as  in  the  case 
of  a  factor  or  a  broker,"  etc,  and 
this  view  has  been  stated  with  ap- 
proval in  several  cases.  See  Hear- 
Bhy  V.  Hichox,  12  Ark.  125;  U.  S. 
Telegraph  Co.  v.  Olldersleve,  29  Md. 
232,  246,  96  AmD  519  (where  the 
.court  Bald:  "And,  apart  from  the 
fact  that  he  [the  broker]  had  a 
special  property  or  interest  in  the 

fold  of  his  principal  thus  at  his 
Isposal,  he  was  beneficially  Inter- 
ested, at  the  time  of  the  order 
given,  to  the  extent  of  commissions 
on  the  sale.  And  where  an  agent 
is  thus  interested,  as  for  commis- 
sions, or  by  reason  of  special  prop- 
erty In  the  subject  matter,  ana  the 
contract,  in  reference  thereto.  Is 
made  in  his  name.  It  Is  perfectly 
competent  for  him  to  sue  and  main- 
tain an  action  In  his  own  name, 
as  if  he  were  the  principal") ; 
Whitehead  v.  Potter,  26  N.  CT  267. 
(2)  But  whether  a  mere  Interest  in 
commissions  to  be  earned  would 
of  Itself  be  sufficient  Is  doubtful. 
The  cases  cited  by  Chltty,  in  which 
brokers  were  Interested,  are  Morris 
V.  Cleasby,  1  M.  &  S.  676,  105  Re- 
print 215;  Grove  v.  Dubois,  1  T.  R. 
112,  99  Reprint  1002  (holding  In 
both  cases  tnat  the  broker  was  act- 
ing under  a  del  credere  commission 
which  of  itself  showed  a  special  in- 
terest) ;  Atkyns  v.  Amber,  2  Esp. 
493  (where  the  broker  had  made 
advances  on  the  goods). 

96.  Davenport  v.  Ash,  121  La. 
209,  214.  46  S  213  [cit  CycJ;  Fairlle 
v.  Fenton,  L.  R.  5  Exch.  169.  See 
however  Short  v.  Spackman,  2  B. 
&  Ad.  962.  22  ECL  402,  109  Reprint 
1400. 

[a]    A  BMM  Mlllnr  broker  (1) 

has  no  such  Interest  Tn  a  contract 
to  purchase  land  secured  by  him  as 
authorises  a  recovery  of  damages'  In 
the  way  of  lost  commissions  from 
the  proposed  purchaser  who  has  re- 
fused to  comply  with  the  contract. 
Le  Master  v.  Dalhart  Real  Est. 
Agency.  56  Tex.  Civ.  A.  808.  121 
SW  185.  See  also  Cohen  v.  Heah- 
neld,  16  Daly  96,  9  NYS  518  (hold- 
ing that,  where  a  purchaaer  fraudu- 
lently conceals  the  fact  that  she 
purchased  through  a  broker  em- 
ployed by  the  vendor,  and  repre- 
sents that  a  third  person  was  the 

Erocuring  cause  of  the  sale,  where' 
y  the  vendor  Is  Induced  to  pay  the 
commissions  to  such  third  person, 
the   broker  cannot  sue   the  pur- 


chaser for  lost  commissions,  as  the 
vendor's  liability  to  him  ts  not  af- 
fected by  such  payment  to  the 
third  person).  <2)  But  It  has  beta 
held  that  a  real  estate  broker  may 
sue  a  purchaser  who  has  refused  lo 
carry  out  his  contract  with  the 
vendor,  whereby  the  broker  has  lost 
his  right  to  a  commission,  and  this 
although  he  had  agreed  to  look  to 
the  vendor  for  it.  L.ivermore  v. 
Crane,  26  Wash.  529.  67  P  221.  57 
LRA  401. 

97.  Sharman  v.  Brandt,  L.  R.  6 
Q.  B.  720. 

98.  UabUl^  of  stook  jobber  to 
Indemaifj'  aeUer  against  eaUs  an 
winding  vp  of  oompanx  see  supra 
i  140. 

99.  Burns  v.  Shoemaker.  172  III 
A.  290  (receiving  and  selling  stolen 
stock,  liable  for  conversion  to  true 
owner,  although  he  acted  in  good 
faith  and  without  notice  of  the 
theft);  Bercich  v.  Marye,  9  Nev. 
812;  Jennie  Clarkson  Home  for  Chil- 
dren V.  Union  Pac.  R.  Co..  92  App. 
Div.  618  mem,  87  NYS  1137  mem 
[atr  182  N.  T.  508  mem.  74  NE  llIB 
mem];  Jennie  Clarkson  Home  for 
Children  v.  Missouri,  etc,  R.  Co.,  91 
App.  Dtv.  617  mem,  87  NYS  1133 
mem.  [aBT  182  N.  Y.  47,  74  NE  671. 
70  LRA  7871;  Clarkson  Home  for 
Children  v.  Cnesapeake,  etc.,  R.  Co.. 
92  App.  Dlv.  491,  87  NYS  348  [alf 
41  Misc.  214,  83  NYS  913]  (the  last 
three  cases  holding  that,  where  a 
New  York  stock  exchange  broker, 
in  the  name  of  his  tlrm.  and  his 
cashier,  who  personally  knew  the 
treasurer  of  a  corporation,  in  good 
faith  witnessed  a  forged  power  of 
attorney  authorizing  a  transfer  of 
bonds  belonging  to  the  corporation 
by  such  treasurer  before  the  trans- 
fer agent  of  the  corporation  issuinr 
the  bonds,  and  such  transfer  agent 
acted  on  such  power  and  transferred 
the  bonds,  according  to  a  custom  ex- 
isting tn  New  York  city  transfer 
ofRces  allowing  such  transfer  agents 
to  accept  the  witnessing  of  such 
powers  of  attorney  by  stock  ex- 
change brokers  as  a  sufficient  guar- 
anty of  the  identity  of  the  indi- 
vidual executing  the  power,  the  bro- 
ker was  liable  over  to  the  corpora- 
tion Issuing  the  bonds  on  such  cor- 
poration being  compelled  to  replace 
the  same*  as  having  guaranteed  to  It 
the  genuineness  of  the  power  of  at- 
torney); Williams  v.  Merle,  11  Wend 
(N.  Y.)  80.  25  AmD  604:  Fowl*>r  v. 
Holllns,  L.  R.  7  Q.  B.  616,  2  EHC 
410  [alt  L.  R.  7  H.  L.  7571.  Compare 
National  Safe  Deposit  Sav..  etc  Co. 
V.  HIbbs,  32  App.  (D.  C.)  469  (hold- 
ing that,  where  the  sale,  through  a 
stockbroker,  of  certiflcatea  of  stock 
assigned  in  blank  and  placed  In  his 
hands  for  sale  by  an  employee  of 
a  trust  company,  who  had  fraudu- 
lently obtained  possession  of  them 
from  officers  thereof,  passes  title  to 
'a  bona  fide  purchaser  for  value,  the 
broker  will  be  afforded  equal  pro- 
tection, and  is  not  liable  in  trover 
to  the  trust  company  for  the  al- 
leged conversion  of  the  certificates): 
Cooper  V.  Illinois  Central  R.  Co..  38 
App.  Dlv.  88,  67  NYS  92S  (holding 
that,  where  bonds  belonging  to  t 
trust  estate  were  presented  to  cer- 
tain brokers  at  the  time  when  they 


For  later  oasee,  AavelopmeBtB  and  dtuagtm  in  the  law  see  cumulative  Annotations,  same  title,,  tfatfe 
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One  to  vbom  a  buyer  hM  placed  bougbt-jnotek 
may,  on  the  buyer  resemdiog  the  eontnurt  fbr  ilraud 
of  the  broker,  recover  frotn  the  bi^er-  deposits 
made  with  him  by  the  bayer  in  part  payment  of 'th« 

price. 

155]  2.  IUg)it8  of  Other  Party  to  Oontawt 
Negotiated  by  Broker— a.  Eights  Bawd  on  Contract 
—(1)  Where  Broker  Contracts  for  Himself.   If  a 

broker  enters  into  a  contract  in  his  o^  b^alf ,  his 
liabilities  under  the  eontraet  are  those  of  a  prin- 
eipal  and  are  ordiziarily  the  same  as  if  he  were  not 
a  broker." 

156]  (2)  Where  Broker  Contracts  for  ZMsdosed 
Fiindpid.  If  a  broker,  at  the  time  of  negotiating 
a  eontraet,  dueloses  his  principal,  the  principal  only, 
and  not  the  bn^er,  is  liable  thereon."  Thus  a  broker 
who  effects  a:  purchase  on  behalf  of  a  disclosed 
principal  is  not  liable  for  the  purchase  price.^ 

Betnrn  of  deposit.  A  selling  broker  is  ordinarily 
not  liable  on  his  principal's  refusal  to  complete  the 


sale 't(T'i|Q9tf)di^aBer  for  i  tetxara  of  a)  part  of  the 
purchase  price  rwhieh  has  been  i^msited  with  hiH 
and  whieb  bQ  has  turned  over  to  hU  principal  ;*  but  ' 
it  is  t)therwise  where  he  has  not  turned  the  money 
•OTer  to  the  )>nneipal;°  or  vh^,  by  stipulation  with 
■the  purchaser,  he  makes  himself  personally  liable 
for  a  return  of  the  deposit  in  case-the  sale  falls 
throng^;'  or  where  the  principal,  on  retasidg  to 
complete  the  sale,  delivers  the  money  to- the- hdrokw 
for  the  purchaser."  ,  The  purchaser,  however,  ean- 
not  claim  the  return  of  his  deposit  where  the  sale 
has  not  failed,'  particularly  where  he  has  not  com- 
plied with  bis  part  of  the  contract.^'^ 

[$  157]  (3)  Where  Broker  Contracts  for  Undift- 
closed  PrincipaL  A  broker  who  enters  into  a  con- 
tract without  disclosing  his  principal  assumes  the 
principal's  obligations  thraeander,  as  agailist  t&e 
other  contracting  party,  and  the  latter  may  accord- 
ingly hold  him  responsible  on  the  contract,^  unless, 
on  learning  the  principal's  name,  he  elects  to  pro- 


were  r«iriatered  In  the  name  of  the 
executor,  and  some  days  later,  when 
left  with  them  for  sale,  they  had 
been  discharged  from  registry  and 
were  imyable  to  bearer,  and  It  did 
not  appear  that  the  brokers  had  any 
knowledge  that  the  executor  was 
dead,  or  of  the  condition  of  the  es- 
state  of  which  he  was  executor,  a 
sate  of  such  bonds  by  them  did  not 
render  them  liable  to  the  estate,  be- 
cause the  bonds  were  In  fact  a  part 
of  a  trust  fund  and  Illegally  sold). 
See  also  Auctions  and  Auctioneers 
I  63:  Trover  and  Conversion  [38 
Oi-c  20261. 

1.  Wilson  V.  Short,  6  Hare  866, 
31  EngCh  866,  67  Beprint  1207, 

a.  Flannery  v.  New  England 
Transp.  Co.,  168  Fed.  397;  Phlnlzy 
V.  BUsh.  129  Ga.  479,  492,  S9  SE  269 
[eit  Cyel;  Nott  v.  Papet,  15  Ia.  306; 
Wynne  v.  Price,  3  De  O.  &  Sm.  310, 
64  Reprint  493;  Gurney  v.  Womers- 
ley,  4  B.  A  B.  133,  83  ECI«  133,  119 
Reprtnt  61;  Wilson  v.  Short.  6  Hare 
36^  31  EnsiCh  368,  67  Reprint  1207. 
Bnt  see  Buck  v.  Dwle,  4  0111  (Md.) 
478,  4S  AmD  176  (holding  that  the 
doctrine  of  caveat  emptor  does  not 
apply  to  brokers  dealing  with  one 
another  In  bank  notes,  aa  each  1b 
prraumed  to  hav«  equal  means  of 
knowledge  and  ^11). 

[a]  A  nrofeer  wko  kae  become  a  Ae- 
fuatsr  on  the  stock  exchange  may 
be  sued  for  the  dlfCerenee  between 
the  contract  and  "hammer"  prices, 
In  a  transaction  which  has  been  car- 
ried out  aiid  settled  by  his  client 
with  the  jobber  through  another  bro- 
ker, inasmuch  as  by  the  practice 
of  the  stock  exchange,  the  jobber 
has  to  pay  to  the  omclal  assignee 
the  amount  of  that  dltlerence  which 
lie  receives  from  the  client.  Rat- 
cliff  V.  Mendelssohn,  [1901]  2  K.  B. 
844;  Ex  p.  Ward,  20  Ch.  D.  366. 

3.  Ark. — Drake  v.  Pope,  78  Ark. 
327,  96  SW  774. 

Ga.— Phlnlzy  v.  Bush,  129  Ga,  479. 
492,  69  SE  259   [cit  Cyc]. 

Tenn- — Bailey  v.  Galbreath,  100 
Tenn.  599,  47  SW  84  (holding  that 
note  brokers  are  not  personally  li- 
able for  loss  on  a  forged  note  sold 
by  them,  where  they  disclosed  their 
principal). 

Tex. — Harral  v.  Bridges.  (Civ.  A.) 
162  SW  leoi. 

Eng. — Qadd  v.  Houghton,  1  Ex. 
D.  357  (holding  that  the  broker  of 
a  seller  Is  not  liable  for  the  latter's 
breach  of  contract  In  falling  to  de- 
liver the  goods);  Cass  v.  Rudele,  2 
Vern.  Ch.  280,  23  Reprint  781;  Dixon 
V.  Parker,  2  Ves.  219,  28  Reprint 
142.  But  see  Brown  v.  Black,  L.  R. 
S  Cb.  939. 

See  also  Agency  Sfi  486-490. 

[a]  **Tlte  rule  of  law  Is  too  weU 
wuDllshsd  to  admit  of  serious  con- 
troversy, that  where  an  agent  of 
broker,  acting  for  other  parties,  dis- 
closes the  principal  and  gives  to  the 
parties  for  whom  he  Is  acting  full 
Knowledge  of  the  circumstances  and 


conditions  surrounding  the  transac- 
tion, no  liability  exists  against  the 
broker."  Morehouse  v.  Winter,  Iftt 
111.  A.  296.  300. 

[b]  0Up  brokers  who  have  no 
connection  with  a  cargo  except  as 
brokers,  with  authority  to  sell  the 
same  and  to  pay  the  freight  on  the 
account  of  their  principals,  are  not 
personally  liable  for  the  freight. 
Damora  v.  Craig,  48  Fed.  736. 

[c]  Broker  for  principal  In  fOT- 
el^  conntry. — Brokers  who  do  busi- 
ness for  a  principal  residing  In  a 
foreign  country  are  personally  re- 
sponsible, whether  they  reveal  the 
name  of  their  principal  or  not.  Nolan 
V.  Crane,  4  RevLeg  657. 

■nOoleBoj  of  usclosw*  of  pKln> 
olpal  see  Infra  S  167. 

4.  Simmons  v.  More.  100  N.  Y. 
140,  2  NE  640;  Barry  v.  Wm.  Boy- 
lance  Co..  (Tef.  Civ.  A.)  137  SW 
1168;  Soutbwell  v.  BowAtch.  1  C. 
P.  D.  374  (so  holding  in  the  absence 
of  a  usage  to  the  contrary). 

6.  Bogart  V.  Crosby,  80  Cal.  196. 
22  P  84;  Bailey  v.  Cornell.  86  Mich. 
107,  33  NW  SO:  Conness  v.  Balrd. 
(Tex.  Civ.  A.)  124  BW  113;  Abbott  v. 
Crawford.  59  Wash.  402,  109  P1068. 

[a]    Where    a   sfeook   tookev  la 

eren  a  limStea  avtbwlty  to  sell  cer- 
In  company  shares  on  terms  re- 
quiring a  deposit  of  ten  per  cent  In 
cash,  and  he  receives  a  lesser  deposit 
with  an  application  Cor  the  ahares, 
he  is  not  warranted  in  forwarding 
such  deposit  to  his  principal,  and 
wUl  himself  be  liable  to  the  pro- 
spective purchaser  for  Its  return. 
McPherson  v.  Fidelity  Trust,  etc., 
Co..  17  B.  C.  182,  6  DomLR  5S0. 

6.  Messer  Real  Est.,  etc.,  Co.  v. 
Ruff.  186  Ala.  236,  64  S  61  (holding 
that  real  estate  brokers  are  not  en- 
titled to  retain  earnest  money  paid 
on  a  contract  for  the  conveyance  of 
land,  where  It  was  mutually  aband- 
oned by  the  parties  because  of  the 
vendor's  Inability  to  comply  with  the 
condition  requiring  him  to  convey 
good  title);  Gosslln  v.  Martin,  56  Or. 
281.  107  P  957  (holding  that,  where 
a  broker  sells  property  and  receives 
an  advance  payment  of  Ave  hundred 
dollars  on  the  property,  and  the  pur- 
chasers are  unable  to  get  good  title 
or  to  obtain  specific  performance, 
and  the  broker  has  not  paid  the 
money  over  to  his  principal,  the  pur- 
chasers can  recover  the  money  from 
the  broker  regardless  of  the  broker's 
right  to  commissions).  See  also 
Kroeger  v.  Good,  13  Ida.  184.  89  P 
632  (holding  that,  where  the  broker 
has  acted  In  good  faith,  he  is  liable 
only  for  the  return  of  the  deposit, 
on  the  ss.1e  not  being  made);  Ba- 
deaux  v.  Hohrer,  182  111.  A.  114  (hold- 
ing that  It  Is  not  a  breach  of  trust 
for  a  broker  to  return  earnest  money, 
when  the  sale  is  not  completed  for 
failure  of  the  owner  to  make  title). 
See  generally  Agency  {  495. 

7.  Mead  v.  Altgeld,  136  111.  298, 
26  NB  288  [afil  38  111.  A.  373];  Read 


V.  Riddle,  48  N.  J.  L.  359,  7  A  487-; 
Smith  V.  H.  E.  Orr  Co.,  84  Wash.  661. 
147  PI. 

fa]    Affreement   to  vesofsslon.— 

Where  a  real  estate  agent  who  nego- 
tlated  a  sale  ofl  Installments  agreed 
to  a  rescission  of  the  contract, 
whereby  the  purchaser  should  receive 
back  the  money  already  paid  in,  and 
the  purchaser  therefore  made  no 
further  paymenis,  although  the  con- 
tract provided  for  forfeiture  on  'de- 
fault, there  was  a  sufficient  con- 
sideration to  render  the  agent  liable 
for  the  payment  of  the  money  al- 
ready paid.  Rowson  v.  MelCinney. 
(Tex,  Civ.  A.)  167  SW  271, 

8.  Phelps  v.  Brown,  96  Cal.  678, 
30  P  774.  ■ 

9.  Fowler  v.  Quail,  8«  Kan.  607, 
18  P  784  (holding  that  a  real  estate 
agent  wbo  recetved  a  part  payment 
of  purchase  mon«r  on  a  sale,  condi- 
tioned that  the  offer  be  accepted  by 
the  owner  on  the  terms  and  condi- 
tions specified  or  the  mofaey  be  re- 
turned, .Is  not  liable.  In  an  action 
by  the  purchaser  for  the  money.  If 
the  offer  was  accepted  by  the  owner 
and  the  money  paid  to  him,  and  If 
at  the  time  of  acceptance  the  owner 
and  the  purchaser,  by  agreement, 
varied  the  terms  and  conditions  on 
which  the  agent  sold). 

10.  Wynkoop  v.  Shoemaker,  S7 
App.  (D.  C.)  268  (holding  that  an 
action  does  not  lie,  by  one  who  has 
contracted  with  a  broker  to  pur- 
chase land,  to  recover  a  deposit  made 
on  account  of  the  purchase  price,  on 
the  ground  that  there  might  be 
claims  against  the  estate  which 
would  be  a  Hen  against  the  property, 
where  defendant  ^offers  to  procure  a 
bond  to  pay  sucli  claims,  and  offers 
a  deed  conveying  a  good  title  to  the 
property  free  from  encumbrances, 
and  plaintiff  falls  to  comply,  or  to 
tender  compliance,  with  his  part  of 
the  contract). 

11.  Ark. — Drake  T.  Fope,  78  Ark. 
327,  96  SW  774. 

Me. — Baxter  v.  Duren,  29  Me.  434, 
60  AmD  602. 

N,  Y, — Zlmmermann  v.  Weber,  136 
App.  Dlv.  428.  120  NYS  483. 

Tex.— Heath  v.  HufChlnes,  <Clv.  A.) 
152  SW  176. 

Wash. — Yamaoka  v.  Kloeber.  71 
Wash.  598,  129  P  387. 

Eng.— Jones  v.  Llttledale.  6  A.  * 
E.  486,  83  ECL  265,  112  Reprint  186. 

See  also  Agency  SB  491-494. 

[a]  UablUty  for  price. — A  broker 
who  purchases  property  without  dis- 
closing the  name  of  his  principal  be- 
comes personally  liable  for  the  price. 
Darlington  Iron  Co.  v.  Foote,  16  Fed, 
646;  Knapp  v.  Simon,  86  N.  Y.  811 
[rev  46  N.  Y.  Super.  225],  96  N.  Y. 
284,  6  NYClv  Proc  1  [rev  49  N.  Y. 
Super.  171. 

[b]  XiabUlty  for  breach  of  ooa- 
tract— (1)  If  a  broker  sells  prop- 
erty for  an  undisclosed  principal  he 
is  liable  for  the  seller's  refusal  tp 
deliver  the 
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oeed  against  him  in  preferaice  to  the  broker."  If 
the  broker  contracts  in  his  own  name,  it  is  not 
sufficient  to  relieve  him  of  liability  as  principal  that 
the  other  party  knows  that  he  is  a  broker;"  nor  is 
it  sufficient  to  relieve  him  of  liability  that  he  dis- 
closes the  fact  that  he  is  acting  in  behalf  of  another, 
where  he  does  not  in  addition  disclose  the  princi- 
pal's name;^*  and  it  is  the  custom  in  some  lines  of 
trade  to  hold  the  broker  personally  liable  in  such 
cases.*' 

GeaoinenesB  of  paper;  implied  warranty.  Where 
a  broker  sells  negotiable  paper  and  does  not  dis- 
close the  name  of  his  principal,  he  impliedly  war- 
rants its  genuineness;  and  if  it  turns  out  that  the 
names  of  the  parties  are  forged  and  the  paper  is 
worthless,  he  is  liable  to  the  buyer  for  the  amount 
of  the  price  which  he  has  paid,"  although  he  gives 


notice  or  it  is  known  to  the  pnrchaser.  that  he  is 
acting  for  another.*'  But  where  the  broker  does  not 
indorse  or  otherwise  assure  the  payment  of  the 
paper,  he  does  not  warrant  the  solvency  of  the 
parties  to  it." 

[$  158]  b.  BightB  Independent  of  Oontrmct  or  Old- 
lateral  Thereto — <1)  In  Oeneral  If  a  purchaser 
makes  an  overpayment  of  the  price  to  the  seller's 
broker  he  may  recover  the  excess  from  the  broker.** 
A  broker  who  acts  without  authority  is  liable  to  a 
purchaser  for  a  return  of  earnest  money  paid  to 
him.^  So  long  as  the  purchase  stands,  however,  a 
purchaser  who  has  paid  the  vendor's  broker  a  com- 
mission as  part  consideration  cannot  recover  it  back 
because  of  a  mutual  mistake  as  to  the  dimensions 
of  the  property."  If  the  vendor's  broker  has  agreed 
to  divide  the  commissions  with  the  puF^asw,  the 


Oettys,  80  SW  1«9,  2&  Kyt/  2070; 
Mavee  v.  Atkinson,  2  M.  &  W.  440, 
ISO  Reprint  830)  (2)  or  for  the  seller's 
breach  of  warranty  (Nott  v.  Papet, 
16  La.  806;  Warfn^  v.  Mason,  18 
Wend.  (N.  T.)  426). 

[c]  UaUlitT  to  Iwdemnlfa  selUr 
of  stook  ualast  oalla. — A  broher  who 
buys  atocK  for  an  undlscloGed  prin- 
cipal la  liable  to  the  seller  for  as- 
sessments on  the  stock  which  were 
collected  of  him  because  of  the 
buyer's  failure  to  register  the  trans- 
fer on  the  corporation's  books. 
Llcbten  v.  Verner,  8  Pa.  Dlst.  218; 
Boultbee  V.  OEOwskl,  29  Can.  S.  C. 
H.    See  also  supra  9  139, 

[d]  Svfltolenoy  of  disoloaue. — 
The  fact  that  a  broker.  In  making 
a  purchase,  stated  to  the  seller  that 
the  commodity  purchased  was  for  the 
"BlissvlUe  Distillery"  does  not  show 
a  sufhclent  disclosure  of  his  principal 
to  relieve  the  broker  from  liability, 
It  appearing  that  the  distillery 
named  was  not  a  corporation,  that 
the  seller  did  not  know  Its  pro- 
prietors, and  that  the  broker  di- 
rected that  the  charge  be  made  to 
him.  Cobb  V.  Knapp,  71  N.  T.  848, 
27  AmR  61  [atf  42  N.  T.  Super. 
911. 

[e]  VeoMSlty  of  written  dlseloa- 
nre. — In  the  rice  trade  a  custom  ex- 
ists that,  where  a  broker  does  not 
disclose  In  the  contract  note  the 
name  of  the  principal  dealt  with,  al- 
though he  may  mention  It  orally, 
he  Is  liable  on  the  contract  as  prin- 
cipal. Bacmeister  v.  Levy,  Cab. 
ft  £j  121 

UU  Cobb  v.  Knapp,  71  N,  T.  S48, 
27  AMR  61  (holding,  however,  that 
the  commencement  of  an  action 
against  the  principal,  after  a  dis- 
closure of  him  by  the  broker,  Is  not 
conclusive  of  an  election  to  hold  the 
principal  alone  liable). 

13.  Conn. — Glwell  v.  Merslck.  60 
Conn.  272. 

III.— Scaling  v.  Knollln,  94  III.  A. 
443. 

Me. — Baxter  v.  Duren,  29  Me.  434, 
60  AmD  602. 

Mo. — Thompson  v.  McCullough,  31 
Mo.  224,  77  AmD  644.  And  see  Ham- 
lin V.  Abell,  120  Mo.  188,  26  SW  616 
(holding  that  knowledge  that  a  per- 
son selling  commercial  paper  Is  a 
broker  Is  not  notice  that  he  was 
act!ng_as  an  agent).   

N.  T, — ^Waring  v.  Mason,  18  Wend. 
425. 

Eng. — Magee  v.  Atkinson,  2  M.  & 
W.  440,  160  Reprint  830;  Royal 
Bxch.  Assur.  v.  Moore,  8  L.  T.  Rep. 
N.  S.  242. 

ta]  That  the  party  b*U«Te>  or 
musvoun  that  tk«  broker  Is  acting 
ha  agent  for  an  unnamed  principal 
will    not    relieve    the   broker  from 

eersonal  liability.  Bassett  v.  Per- 
ina.  65  Misc.  103,  119  NYS  364. 

14.  Te  Seng  v.  Corbltt.  9  Fed. 
428,  7  Sawy.  368;  Cobb  v.  Knapp.  71 
N.  T.  348.  27  AmR  61  [a«  42  N.  Y. 
Super.  91j;  Hutcheson  v.  E^ton,  13 
Q.  B.  D.  861. 


[a3  Wb«M  the  pnNliaaer  kaowa 
that  tlw  teoktv  Oms  not  owa  the 
land  which  he  is  endeavoring  to  sell, 
the  broker  cannot  be  compelled  to 
specifically  perform  the  contract  of 
sale;  and  even  though  he  has  been 
given  a  receipt  for  the  part  of  the 
purchase  price  deposited  with  him, 
such  receipt  is  at  best  tnerety  a 
memorandum  and  may  be  shown  not 
to  be  a  memorandum  of  the  real 
transaction;  and  moreover,  even 
though  he  might  be  liable  on  the 
receipt,  there  can  be  no  specific  per- 
formance where  the  property  had  been 
sold  by  the  owner  without  the  bro- 
ker's knowledge  before  the  money 
was  paid  by  the  broker's  purchaser. 
Kirkland  v.  Smith,  (B.  C.)  16  West 
L.R  680. 

15.  Fleet  v.  Murton,  L.  R.  7  Q. 
B.  126;  Imperial  Bank  v.  London, 
etc..  Docks  Co^  6  Ch.  D.  195;  Marten 
V.  Cllbbon,  83  t.  T.  Rep.  N.  S.  661. 

[  a  ]  Validity  of  ourtonw, — ( 1 ) 
Such  a  custom  la  not  In  contravention 
of  a  contract  evldwiced  by  a  sold 
note  reciting  that  the  goods  are  sold 
"for  and  on  account  of  the  owner." 
Pike  V.  Ongley,  18  Q.  B.  J>.  708.  (2) 
It  Is  Inconsistent,  however,  with  a 
clause  in  a  contract  of  sale,  which 
provides  that,  if  any  dispute  shall 
arise  under  the  contract,  "it  shall  be 
settled  by  the  selling  brokers  whose 
decision  in  writing  shall  be  flnal 
and  binding  on  both  sellers  and 
buyers,"  since  If  the  custom  was 
Incorporated,  it  would  make  the 
brokers  Judges  of  their  own.  cause. 
Barrow  v.  Dyster,  18  Q.  B.  D. 
635. 

16.  Kan.— Smith  v.  HcNaIr,  10 
Kan.  330.  27  AmR  117. 

La. — Herwlg  V.  Richardson,  44  La. 
Ann.  703.  11  S  136;  Pugb  v.  Moore, 
44  La.  Ann.  209.  10  S  710;  Sfirfi  v. 
Faur^s.  16  La.  Ann.  189. 

Mass. — ^Worthington  V.  Cowles,  112 
Mass.  30;  Merrlam  v.  Wolcott,  3 
Allen  268,  80  AmD  69  (holding  that, 
where  a  broker  sells  a  forged  note 
without  disclosing  the  name  of  his 
princiiml,  the  fact  that  he  paid  over 
the  money  to  hla  principal  before  it 
was  demanded  by  the  purchaser  does 
not  relieve  the  broker  from  liability 
If  there  was  no  unreasonable  delay  in 
notifying  him  after  the  discovery  of 
the  forgery). 

Oh. — Soutter  v.  Stoeckle,  6  CincL 
Bui  182,  6  Oh.  Dec  (Reprint)  1064, 
10  AmLReo  23. 

R.  I. — Aldrlch  V.  Jackson,  6  R.  I. 
218. 

Eng. — Gurney  v.  Womersley,  4  E. 
&  B.  133,  82  eCL  133.  28  EngL&Eq 
256,  119  Reprint  51;  Gompertz  v. 
Bartlett,  2  E.  &  B.  849,  75  ECL  849, 
24  EngL&Eq  166,  118  Reprint  985. 

[a]  The  mie  tliat,  where  one  of 
two  insooent  persons  mutt  snffer 
for  the  act  of  a  third,  he  that  em- 
ploys and  puts  trust  and  confidence 
In  the  wrongdoer  shoilld  be  the  loser, 
may  be  Invoked  against  brokers  sell- 
ing stock  and  guaranteeing  signa- 
tures to  a  blank  aaslgnment  of  the 
I  certificate,    which    signatures  were 


in  fact  forged  without  their  knowI> 
edge.  Baraett  V.  PwUns,  06  Misc. 
103,  119  N78  8B4. 

[b]  A  BtoeUMefenr  br  : 
a  oMTtUoata  a  wazramlr  of  gwaa 
BSM  of  Signatures  to  a  humk  _ 
signment  indorsed  thereon  is  person- 
ally  liable.  Bassett  v.  Perkins,  CS 
Ulsc.  103,  110  NTS  364. 

Ic]  SslBelen»  of  dlaolomue  of 
prInoipaL — (l)  'To  relieve  a  note 
broker  from  liability  on  an  Implied 
warranty  of  the  genuineness  of  a 
note  sold  by  him  which  afterward 
proved  to  be  forged,  the  transaction 
must  have  been  such  that  the  pur- 
chaser understood,  or  ought  as  a 
man  of  reasonable  intelligence  to 
have  understood,  that  he  was  deal- 
Ing  with  the  principal.  Worthlne- 
ton  V.  Cowles,  112  Mass.  SO.  (2)  Tbe 
mere  fact  that  a  broker  employed  to 
sell  a  note  stated  that  a  certain  per- 
son (his  undisclosed  principal)  said 
that  he  would  sell  goods  for  the 
paper  does  not  amount  to  a  disclosure 
of  his  principal.  Baxter  v.  Duren.  Zi 
Me.  434,  60  AmD  602.  (3)  The  words 
"rediscounts.  First  National  Bank, 
Fairmont,  Nebr.,"  In  a  letter  by  a 
broker  ottering  commercial  paper  for 
sale,  do  not  notify  anyone  purchas- 
ing the  same  that  the  broker  is 
acting  as  the  agent  of  the  bank. 
Hamfln  v.  Abell.  120  Mo.  1S8.  26  SW 
516.  (4)  A  sold  note  reciting,  "We 
have  this  day  sold  to  you  on  account 
of  James  Morand  &  Co.,  ValencU." 
etc.,  shows  an  Intention  to  make  the 
foreign  principals,  and  not  the  bro- 
kers, liable.  Oadd  v,  Houghton,  l 
E*.  D.  367. 

17.  Morrison  v.  Currle,  11  N.  T. 
Super.  79.  But  see  Buddecke  t. 
Harris,  20  La.  Ann.  563;  Fisher  t. 
Rleman,  12  Md.  497  (in  both  of 
which  cases  the  buyer  knew  that  the 
broker  was  such,  but  the  broker  did 
not  inform  the  buyer  that  he  wu 
acting  for  another);  Souther  t. 
StoecKle.  7  Oh.  Dec.  (Reprint)  fill, 
3  ClncLBul  676  (holding  that  the 
broker  Is  not  personally  liable.  If 
at  the  time  of  the  sale  he  stated 
that  he  was  acting  as  broker). 

[a]  The  mere  faet  tliat  a  petson 
selling  commercial  papeor  la  a  Weksv 
Is  not  notice  that  he  Is  acting  as 
agent.  Hamlin  v.  Abell,  120  Ifo.  181 
25  SW  516. 

IB.  Aldrich  V.  Jackson,  5  R.  I. 
218 

10.  Newall  v.  Tomlinson.  L.  R  * 
C.  P.  405  (holding  that  the  fact  that 
the  broker  gave  credit  to  his  un- 
disclosed principal  for  the  sum  wbldi 
he  had  received,  the  principal  beinf 
largely  in  his  debt,  did  not  orlng  the 
case  within  the  rule  by  which  an 
agent  Is  relieved  from  responsibilitr 
where  he  has  paid  over  moneys  re- 
ceived by  him  on  account  of  his 
principal). 

20.  Adams  v.  Eraser.  82  Fed.  111. 
27  CCA  108:  Hurford  v.  Norvall.  3* 
Okl.  496,  136  P  1060.  See  also  supra 
j  156. 

91.  Emerson  v.  Coddlngton,  5fi  N. 
T.  Super  336,  14  NTSt  721. 


For  lata*  caaM.  dovolepmanta  and  ohaaffaa  In  the  law  see  oumulatlve  Annotatlona,  same  title,  nace  and  note  number. 
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latter  is  entitled  to  his  share  as  against  the  broker." 
Id  tiie  absence  of  eonitraet,  a  broker's  obligation  in 
regard  to  the  care  and  disposition  of  property  in  his 
possession  is  to  his  principal  only,  and  not  to  a 
third  person." 

159]  (2)  Breach  of  Warranty  of  Authority.  A 
looker  who  assnmes  to  negotiate  a  contract  in 
behalf  of  a  principal  is  liable  to  the  other  oontraet- 
tng  party  for  damages  resulting  from  a  breach  of 


the  warranty  of  aathority-,**  but  it  has  been  held 
that  the  broker  is  not  so  liable  morely  because  lUs 
authority  is  verbal  while  the  statute  requires  it  to 
be  in  writing." 

[$160]  (3)  Fraud.  If ,  in  negotiating  a  contract  in 
behalf  of  a  principal,  the  broker  is  guilty  of  fraud 
as  to  the  other  contracting  party,  he  is  liable  to 
him  therefor  in  damages.'*  Thus  where  a  broker  em- 
ployed to  sell  property  misrepresraits  or  eoneeals 


92.  Forat  V.  Farmer.  21  Misc.  64, 
i6  NTS  902  (holding  that  neither  a 
purchaser's  failure  to  give  notice  to 
the  vendors  when  the  contract  was 
made,  that  by  agreement  with  the 
broker  he  was  entitled  to  half  the 
coromlssIoi^B,  nor  his  payment  of  the 
deposit  on  the  contract  of  purchase 
vlthout  attempting  to  deduct  his 
share  of  the  commlasions.  Is  a  cir- 
cumstance rendering  Improbable  his 
testimony,  contradicted  by  the 
broker,  that  the  broker  had  agreed  to 
make  such  division  with  him). 

S3.  Laddonia  Bank  v.  Bright-Coy 
Commn.  Co.,  1S9  Mo.  A.  110,  120  SW 
648  (holding  that  a  broker  la  not 
bound  to  send  to  a  certain  bank  the 
proceeds  of  a  particular  shipment  of 
property  which  he  has  sold  for  a 
customer  merely  because  he  knows 
that  the  bank  has  been  furnisblng 
the  customer  money  to  buy  such 
ihlpmenta,  and  that  the  proceeds 
have  been  usually  remitted  to  the 
bank  pursuant  to  the  customer's 
order,  and  the  bank  would  not  have 
a  lien  on  the  shipment  nor  on  It* 
proceeds  unless  a  bill  of  lading  or 
lome  security  was  taken). 

M.  Ky.— HcKown  v.  Oettys,  80 
SW^  169.  25  KyL  1070. 

N.  Y. — Simmons  v.  More,  100  N. 
T.  140.  2  NE  640;  Rowland  v.  Hall, 
lit  App.  Dlv.  45»,  106  NTS  S6. 

Eng. — Starkey  t.  Bank  of  Bngland, 
11903  ]  A.  C.  114;  In  re  National 
Coffee  Palace  Co.,  24  Ch.  D.  SST: 
Hughes  V.  Graeme,  8S  L..  J.  Q.  a. 
13S.  Compare  Warr  v.  Jones,  24  wkly. 
Rep.  IBS  (holding  that,  where  a  per- 
son assumes  without  authority  to  act 
as  agent  for  the  sale  of  real  estate, 
and  the  contract  la  merely  verbal,  the 
person  injured  by  relying  on  his 
representations  has  no  remedy  In 
equity  against  bim  for  damages  on 
thft  ground  of  part  performance). 

gasfc. — HcManuB  v.  Porter,  S  Sask. 
L.  3lfi.  IS  WestLR  269;  Peacock  v. 
Wilkinson,  7  WeatWkly  SB  [app  al- 
lowed IB  DomLR  S16,  26  >^tLR 
S96.  6  WestWkly  1012  (alt  SI  C^an. 
S.  C.  319)]. 

See  also  Agency  I{  476-480. 

Compare  Hopkins  v.  Bverly,  ISO 
Pa.  117.  24  A  624  (holding  that,  if 
the  vendor  makes  the  purchaser  an 
allowance  for  bis  failure  to  perform 
'astipulation  Included  in  the  contract 
of  sale  without  authority,  the  pur- 
chaser cannot  recover  of  the  broker): 
McReavy  v.  Eshelman,  4  Wash.  767, 
31  P  SB  (holding  that  a  broker  who 
represents  that  ne  has  "authority  to 
Bell"  certain  land  Is  not  liable  to  a 
customer  for  the  conseiluenoeB  of 
their  mutual  mistake  of  law  In  think- 
ing that  such  authority  carries  with 
It  the  right  to  make  a  contract  of 
Bale). 

[a]   KMSVM  of  aa»aflrM^(l)  A 

real  estate  agent  who  agrees  to  sell 
the  realty  of  his  principal  merely 
nndertakee  to  bind  the  interest  of  his 
principal  in  such  realty  without  war- 
ranty of  title,  and  where  he  acts 
without  authority  in  writing  from 
his  principal,  who  refuses  to  execute 
the  contract  made  by  him.  the  meas- 
ure of  damages  In  an  action  by  the 
purchaser  agidnst  the  agent  Is  the 
excess  of  the  market  value  of  the 
principal's  title,  whether  good  or  bad, 
over  the  contract  price.  Oeatring  v. 
Plfher,  46  Mo.  A.  602;  Rowland  v. 
Hall.  121  App.  Dlv.  469,  106  NTS  BB: 
Bloodgood  v.  Short.  60  Misc.  286.  98 
NYS  776.  (2)  A  principal  author- 
lied  his  broker  to  apply  for  shares 
in  one  company,  but  by  mistake  he 
applied  for  shares  In  another  com- 
pany which  refused  to  cancel  the 


allotment,  and,  a  few  months  after- 
ward, it  was  ordered  to  be  wound  up. 
The  principal  having  succeeded  In 
removing  hla  name  from  the  list  of 
contributors  because  he  had  never 
authorized  his  agent  to  apply  for  the 
shares,  and  the  liquidator  having 
sued  the  broker  for  a  breach  of  his 
warranty  of  authority.  It  was  held 
that  the  measure  of  damages  was  the 
full  nominal  value  of  the  shares.  In 
re  National  Coffee  Palace  Co..  24  Ch. 
D.  367.  ( S )  But  where  plaintiff, 
when  she  sued  to  compel  speclitc  per- 
formance of  a  cr^ntract  to  convey 
land,  made  by  defendant  with  her 
assignor,  knew  who  owned  the  prop- 
erty at  the  time  defendant  under- 
tooK  to  contract  for  its  conveyance, 
and  that  the  contract  was  worth- 
less, she  cannot  recover  the  cost 
incurred  In  that  action  in  an  action 
on  defendant's  warranty  of  authority 
as  agent  to  sell.  Rowland  v.  Hall, 
121  App.  Dlv.  459,  106  NYS  66. 

B6.  Bogart  v.  Crosby,  80  Cal.  196, 
22  P  84;  Hochbaum  v.  Rotter.  101 
NTS  631. 

ae.  Cal.— Taylor  v.  Nelson,  26  C^I. 
A.  681,  147  P  1189. 

Ky.— KIce  v.  Porter,  66  SW  285.  21 
KyL.  871.  ei  SW  266,  22  KyL  1704 
(holding  that,  where  a  purchaser  was 
induced  to  pay  more  than  the  owner 
asked  for  the  property  by  the  fraudu- 
lent representation  of  hla  broker, 
that  he  would  not  accept  less  ttian 
the  price  paid,  the  purcnaser  Is  en- 
titled, in  an  action  for  deceit,  to  re- 
cover of  the  broker  the  excess  which 
he  pocketed). 

Xia. — Tulane  Educational  Fund  v. 
Bacdch,  129  1a.  469,  B<  8  871:  Todd 
v.  Rourke.  27  La.  Ann.  28S  (holding 
that  while  a  mere  broker  whose 
office  is  limited  to  bringing  buyer 
and  seller  into  communication,  Ieav~ 
Ing  them  to  negotiate  a  sale  as  they 
please,  is  not  reaponelble  for  a  fraud 
practiced  by  one  of  them  on  the 
other,  yet  a  nmndatory,  or  one  who 
assumes  to  conduct  and  urge  the  ne- 

!:otlation,  may  be  liable  to  the  buyer 
or  a  deceit  practiced  on  him  In  the 
sale). 

Mass. — Cook  V.  ScheCtreen,  216 
Mass.  444.  102  NB  716. 

Mich. — ^Hokanmn  v.  Oatman,  166 
Mich.  612,  111  NW  111.  66  LRAN8 

423. 

Ho.— Hack  V.  Grain.  177  SW  687 
(holding  that  a  real  estate  broker 
who  falsely  represented  the  value  of 
land,  and  procured  from  the  pur- 
chaser a  price  in  excess  of  the  ven- 
dor's sale  price,  which  excess  he 
pocketed,  la  guilty  of  fraud,  and 
recovery  may  be  had  against  him). 

Nebr, — X^atson  T.  Buck.  89  Nebr. 
28.  130  NW  970. 

Okl.— Dunham  v.  Smith,  16  OkL 
283,  81  P  427. 

Eng. — Hardacre  v.  Stewart,  6  Bsp. 
1&3  (holding  that,  If  a  broker  has 
notice  that  what  he  Is  about  to  sell 
Is  not  hla  principal's  but  continues 
to  sell,  he  Is  personally  liable  to  the 
buyer  tor  the  amount  of  the  price 
paid  to  the  broker). 

Saak. — Davis  v.  Burt.  S  Sask.  L. 
446,  18  WestLR  S3i. 

Compare  Jlnes  v.  Astle,  (Tex.  CMv. 
A.)  170  SW  1081  (holding  that,  where 
a  prospective  purchaser  of  land 
agreed  to  pay  seven  thousand  forty 
dollars,  and  executed  a  contract  with 
certain  brokers  to  hold  it,  but  In- 
duced them  for  a  commission  to  sub- 
mit an  offer  of  five  thousand  dol- 
lars and  conceal  the  contract  such 
purchaser  was  a  party  to  the  fraud, 
and  could  not  recover  against  the 
brokers  who  purchased  by  another 


for  Ave  thousand  dollars  and  sold 
to  the  purchaser  for  seven  thousand 
forty  dollars  to  recover  the  differ- 
ence from  them) :  Tibba  v.  Zlrkle. 
65  W.  Va.  49,  46  SB  701,  104  AmSR 
977,  2  AnnCaa  421  (holding  that  an 
agent  under  power  to  sell  is  not 
twund  by  an  unauthorized  option 
given  by  a  coagent,  and  hence  If  he 
purchases  the  land  for  himself  ha 
cannot  be  held  as  trustee  for  the 
claimant  under  the  option). 

[a]  The  mo  of  caveat  cnqitMr 
doea  not  apply  where  a  broker,  au- 
thorized to  sell  land  for  nine  hun- 
dred dollars,  tells  a  customer  un- 
acquainted with  land  values  that  ha 
has  Induced  the  owner  to  reduce  the 

Srice  from  one  thousand  Ave  hun* 
red  dollars  to  one  thousand  two ' 
hundred  dollars,  and  that  at  the 
latter  price  it  Is  a  bargain,  and  that 
the  owner  will  not  accept  less.  Ho> 
kanaon  v.  Oatman,  166  Mich.  BIS, 
131  NW  111,  36  LRANS  422. 

[b]  ■tatameut  of  sonroa  of  fMr- . 
formatloa. — (l)  A  real  estate  broker 
Is  not  liable  to  a  customer  for  false 
representations  respecting  lands, 
where  he  atatea  that  bis  Iniormatioa 
la  derived  from  his  principal,  and 
the  facts  respecting  which  the  rep- 
resentations are  made  are  not  such 
as  would  be  peculiarly  within  his 
knowledge.  Orlfflng  v.  DiUer,  21 
NYS  407.  (2)  Where  a  landowner 
effects  a  sale  by  mlsrepresentatloik 
agents  who  acted  for  him  In  good 
faith  and  repeated  hla  false  state- 
ments to  the  purchaser  are  not  there^ 
by  rendered  personally  liable  to  tho 

Surchaaer  for  the  fraud.  Hussey  v. 
[ichael,  91  Kan.  542.  138  P  696. 

[c]  BatUleatloa  of  sala  br  pns 
ohaaa>> — Where  a  purchaser  of  stocks 
ratifies  the  sale,  he  cannot  recover 
from  the  seller'a  broker  profita  made 
by  him,  although  part  of  such  profits 
were  made  -by  tampering  wltn  the 

Surchaser'a  broker.    Dlingsworth  v. 
>e  Mott,  69  N.  J.  Eq.  8,  46  A  272 
[an  61  H.  J.  Elq.  672,  47  A  1131]. 

[d]  Safessea. — (1)  An  action 
against  a  real  estate  broker  for  de- 
ceit in  representing  himself  to  be 
the  agent  of  the  owner  of  certain 
land,  and  thereby  inducing  plaintiff 
to  make  a  contract  with  him  for  Its 
purchase,  la  not  based  on  th«  oon- 
Iract;  and  the  fact  that  such  con- 
tract is  void  under  the  statute  of 
frauds  constitutes  no  defense,  w- 
peclally  whers  the  statute  la  not 
completed.  Benjamin  v.  Mattler,-  1 
Colo.  A.  227.  22  P  887.  (S)  An  agent 
sued  for  fraudulent  representations 
In  effecting  a  sale  cannot  defend  on 
the  ground  that  he  received  no  per- 
sonal benefit,  and  has  paid  over  the 
entire  purchase  price  to  his  princi- 
pal. Haener  v.  HcKenile,  (Mich.) 
1B4  NW  69. 


 [e]     HaasuM   of  daawgea. — ( l) 

Where  plaintiff  purchased  property 
from  defendant,  a  broker,  for  seven 
thousand  dollars,  on  his  repreaenta- 
tlon  that  the  owner  would  not  sell 
it  for  less  than  that  price,  and  the 
fact  waa  that  the  owner  had  con- 
sented to  aell  it  for  six  thousand 
five  hundred  dollars  and  the  bro- 
ker's commission,  plaintiff  can  re- 
cover, in  an  action  for  deceit,  only 
five  hundred  dollars,  leas  a  reason- 
able commission  to  defendant.  Kice 
V.  Porter.  63  SW  2B5,  21  KyL  871, 
61  SW  266,  22  KyL  1704.  (2)  In 
an  action  against  an  agent  for  fraud- 
ulent representations  as  to  the  lo- 
cation of  real  estate  sold  by  him 
to  plaintiff,  after  a  disaffirmance 
of  the  contract,  the  measure  of  d 
ages  is  th«  actual  Issa  ^suatal 
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t|ie  faot  that  it  is  eneumbered,  he  is  liable  to  the 
{inrohaser  in  damages.'"  But  he  is  not  liable  for 
PjiijrapreRentations  or  ^Qeealments  which  result  in 
no  injury  to  the  third  person,^  or  for  a  failure  to 
inform  in  regard  to  matters  concerning  which  he  is 
under  no  duty  to  inform  the  third  person."  Where 
the.  third  .person  elects  to  rescind  the  contract  and 
to  recover  baek  his  property  from  the  broker's 
principal,  he  cannot' proceed  against  the  broker  for 


[§§  160-161 


[$  161]  E.  Actions  between  Principal  m  Broker 
and  Third  PerBona."  In  actions  between  a  prineipl 
or  his  broker  and  third  persons,  the  rules  governing 
in  civil  actions  in  general  apply,  such  as  on  ques- 
tions concerning  the  form  of  action,  whether  at  law 
or  in  equity,^'  the  parties,^  pleading,"  issues,  prool 
and  variance,"  burden  of  proof  fuid  presumptions,** 


ahd  not  the  difference  between  the 
actual  value  of  the  property  con- 
veyed and  the  price.  Roberts  v. 
Holllday,  10  S.  D.  576.  74  NW  1034. 
(3)  The  measure  of  damages,  where 
a  broker  Induced  a  third  person,  by 
fraudulent  representations,  to  ex- 
idianKe  his  farm  and  personal  prop- 
■vetr  for  an  apartment  house,  was 
the  difference  bstween  the  actual 
-.value  of  the  house  and  ita  repre- 
sented value.  Cook  v.  Schellreen,  216 
Han  444.  l«l  NE  716. 

[f  ]  Worn  a  siilMWaat  of  brokers 
ahowa  the  wrone  Iftod  and  the  owner 
knowing  thereof  effects  the  sale,  the 
sQbaffent  becomes  the  owner's  agent, 
-and'  the  brokers  are  not  liable  to 
the'  purohaaer  for  the  fraud.  Husaejr 
V.  Michael,  91  Kan.  642.  138  P 
696. 

Ik]  Pvomlae  of  proflte. — ^Where  a 
real  estate  agent.  In  order  to  Induce 
a  proposed  purchaser  to  buy  certain 
land,  orally  promised  such  proposed 
purchaser  that  he  would  make  a 
profit  of  a  stated  sum  Within  sixty 
days  on  the  deal  or  take  the  prop- 
erty himself,  such  promise  is  to  be 
construed  as  indivisible;  but  It  can- 
not be  enforeed  because  of  Its  un- 
certainty where  It  does  not  appear 
whether  or  not  the  alternative  of 
"ta'klng  the  property"  was  to  Include 
the  suggested  profit,  nor  was  any 
time  fixed  for  carrying  It  out,  nor 
specification  made  as  to  the  liabili- 
ties or  encumbrances  which  the  pur- 
chaser had  assumed  with  the  prop- 
erty. Fletcher  V.  Holden.  19  B.  C. 
667.  17  DomLR  461,  27  WestLR  896. 
6  WestWkly  698. 

87.  Elley  v.  Bell,  120  Iowa  «18. 
96  MW  170:  Chlsolm  v.  OadsdeD,  82 
8.  O.  U  220,  47  AmD  660:  Arnot  v. 
Blacoe.  1  Ves.  96,  27  Reprint  914,  18 
BRC  166. 

SB.  Baker  v.  Brown,  82  Cal.  64. 
ta  P  879:  Klrhland  v.  Smith,  (B.  C) 
16  WestLR  630. 

[a]  lUsrepresMitatloaB  by  a  real 
•state  broker  as  to  the  amount  thm 
owBer  would  take,  (l)  and  as  to  his 
commissions  which  he  offered  to  di- 
vide with  the  purchaser,  gives  the 
latter  no  right  of  action  even  though 
the  broker  made  a  large  concealed 

Srodt  by  forcing  down  the  price  to 
ie  principal  and  Increaslne  It  to 
the  purchaser,  where  the  Injury,  If 
any.  is  to  the  owner  whose  agent 
he  Is,  and  the  misrepresentations  are 
not  as  to  a  material  fact  essential 
to  the  contract.  McLennan  v.  In- 
vestment Exch.  Co.,  170  Mo.  A.  389. 
166  SW  730.  (2)  A  broker  cannot 
be  held  liable  for  representing  to  an 
Intending  purchaser  that  the  owner 
would  not  accept  less  than  the  sum 
named  by  the  broker  for  the  premises, 
although  the  owner  had  In  fact 
agreed  with  him  to  sell  at  a  lower 
'flgnre.  In  the  absence  of  any  confi- 
dential relation  between  the  broker 
and  the  Intending  purchaser  or  fraud 
to  prevent  Inquiry  or  Investigation 
by  him.  Ripy  v.  Cronan,  131  Ky. 
631,  115  SW  791,  21  LRANS  305  and 
note. 

89.  Kice  v.  Porter,  58  SW  286,  21 
KyL.  871  (holding  that  the  failure  of 
a  broker  to  Inform  a  purchaser  that 
he  had  bought  the  property  from  one 
for  whom  the  purchaser  supposed 
that  he  was  acting  as  agent  In 
making  the  sale  does  not  render  him 
liable  In  an  action  of  deceit) ; 
People's  Bank  v.  Bogart,  16  Hun 
270  [aft  81  N.  Y.  101,  37  AmR  481]; 
Moorehead  v.  Gllmore,  77  Pa.  118,  18 
AmR  436. 


30.  Cook  V.  Scheffreen,  216  Mass. 
444,  102  NE  716. 

31.  Bight  of  set-off  or  oounter- 
olalm  see  Set-off  and  Counterclaim 
[34  Cyc  8181- 

38.  Winston  v.  Tufts,  10  La.  Ann. 
23  (holding  that,  where  a  person  sells 
through  a  broker  a  note  drawn  and 
indorsed  by  a  person  whom  he  knows 
to  be  Insolvent,  but  whom  he  causes 
the  broker  to  represent  to  be  solvent, 
the  buyer's  reniedy  Is  In  an  action  to 
avoid  the  contract  of  sale);  Joseph 
V.  Holroyd,  22  Wkly.  Rep.  614  (hold- 
ing that  a  statute  providing  that 
"the  Court  of  Chancery  shall  adjust 
the  rights  of  contrlbutorles  amongst 
themselves,  and  distribute  any  sur- 
plus that  may  remain  amongst  the 
parties  thereto,"  does  not  prevent  a 
transferor  of  shares  from  suing  a 
transferee  In  a  court  of  law,  on  a 
contract  of  Indemnity,  for  calls  made 
on  htm  by  the  liquidator  during  the 
winding  up).  See  generally  Actions 
BS  110-X87. 

33.  Harrison  v.  Pryse,  Bam.  Ch. 
324,  27  Reprint  664  (holding  that, 
where  a  principal  causes  stock  be- 
longing to  another  person  to  be  trans- 
ferred to  his  own  name  and  then  to 
the  name  of  a  broker  for  sale,  and 
the  stock  la  accordingly  sold,  the 
broker  is  not  a  necessary  party  to  a 
bill  by  the  buyer  against  the  prin- 
cipal and  the  corporation  for  aatis- 
faction).  See  generally  Parties  [80 
Cyc  1]. 

[al  JolBOer  of  defendants. — Where 
a  broker,  through  fraudulent  repre- 
sentations, obtafns  money  from  third 
persons  which  he  pays  over  to  his 

Krinclpal  according  to  agreement.  It 
as  been  held  that  the  principal 
should  be  made  defendant  In  an  ac- 
tion for  the  recovery  thereof.  Cohen 
V.  Ellis,  4  NYSt  721  (holding  that, 
where  plaintiff  was  Induced  to  sub- 
scribe an  agreement  to  purchase  stock 
and  bonds  by  fraudulent  representa- 
tions made  t>y  defendants,  brokers, 
concerning  the  property,  condition, 
and  solvency  of  the  company  Issuing 
the  stock  and  bonds.  In  an  action  to 
rescind  the  sale  and  to  recover  the 
purchase  money,  defendants  having 
acted  merely  as  agents,  and  having 
paid  over,  under  an  agreement  with 
the  principal,  the  money  eo  received, 
and  the  principal  having  thereafter 
become  Insolvent,  -the  money  could 
not  he  reached  or  recalled  by  a  sim- 
ple action  against  them,  but  that  the 
■receiver  of  the  Insolvent  principal 
was  a  necessary  party). 

34.  Whltehouse  v.  Oerdls,  96  Nehr. 
228,  145  NW  338  (petition  of  a  pur- 
chaser against  the  principal  held  to 
state  a  cause  of  action);  Drakeford 
V.  Plercy.  14  L.  T.  Rep.  N.  8.  403 
(holding.  In  an  action  for  goods  sold 
through  a  broker,  that  a  plea  of  pay- 
ment to  the  broker  without  knowl- 
edge that  he  was  acting  in  behalf  of 
a  principal  Is  bad,  in  the  absence  of 
an  allegation  that  the  broker  had 
possession  of  the  goods  or  that  he 
had  real  or  apparent  authority  to  sell 
In  his  own  name).  See  generally 
Pleading  [31  Cyc  l], 

[a]  ridse  represnitatloiis  by  stook- 
brokers. — Where  plaintiff.  In  an  ac- 
tion to  rescind  the  sale  and  to  re- 
cover the  purchase  money  of  stocks 
and  bonds  which  he  was  Induced  to 
agree  to  purchase  by  fraudulent  rep- 
resentations made  by  defendants, 
stockholders,  concerning  the  property, 
condition,  and  solvency  of  the  com- 


the  action  cannot  be  maintained 
against  defendants  as  agents  In  the 
transaction  where  It  Is  not  averred 
in  the  complaint,  directly  or  indi- 
rectly, that  those  moneys  remained 
under  the  control  of  defendants:  and 
in  the  absence  of  such  averment  It  Is 
to  be  presumed  that  the  moneys  did 
not  remain  In  defendants'  handa 
Cohen  V.  mila.  4  NYSt  721. 

[b]  Aaswer^^In  an  action  against 
a  real  estate  broker  for  deceit  in  rep- 
resenting himself  to  be  the  agent  ot 
the  owners  of  certain  land  and 
thereby  inducing  plaintiff  to  make  a 
contract  with  him  for  Us  purchase, 
an  answer  which  practically  admits 
all  the  allegations  of  the  complaint 
and  seeks  to  avoid  their  effect  by  al- 
leging that  defendant  acted  In  good 
faith,  and  that  plaintiff  had  an  op- 
portunity to  ascertain  defendant's 
want  of  authority.  Is  demurrable,  as 
the  facts  stated  neither  traverse  nor 
avoid  any  allegation  In  the  complaint 
and  Interpose  no  defense  whatever, 
but  seem  to  be  purely  exculpatory. 
Benjamin  v.  Hattler,  I  Colo.  A.  2^. 
32  P  8S7. 

as.  Kurinsky  v.  Lynch,  201  llssa 
28,  87  NE  70  (holding  that,  where  Uie 
assignee  of  a  purchaser  of  land  from 
a  broker  sued  the  principal  for  breach 
of  contract,  defendant  could  not  Im- 

f each  the  contract  on  the  ground  that 
t  was  not  signed  by  the  principal 
and  for  fraud,  without  pleading  such 
defense) :  Errlnger  v.  Miller,  S  Phi  la. 
(Pa.)  S44  (holding  that.  In  an  action 
for  breach  of  a  note  broker's  war- 
ranty that  all  the  names  on  a  note 
sold  by  him  are  genuine,  proof  that 
the  Indorsers'  names  are  forged  whilt 
the  makers'  names  are  genuine  en- 
ables plaintiff  to  recover  In  case,  al- 
though the  declaration  alleges  that 
both  the  makers'  and  the  indorwrs' 
signatures  are  forgeries);  Sterilng- 
Hurd  Oil  Co.  V.  Big  Four  Ice.  etc. 
Storage  Co..  (Tex.  Civ.  A.)  lie  SW 
397  (holding  that,  in  an  action  for  re- 
fusing to  ship  oil  pursuant  to  an 
order  taken  by  defendant's  broker, 
plaintiff  could  not  recover  on  tlie 
theory  that  defendant  was  estopped 
to  deny  that  the  contract  became 
binding,  where  estoppel  was  not 
pleaded,  the  issue  being  whether  & 
contract  was  made) ;  Anderson  t. 
Creston  Land  Co.,  96  Va  257.  SI  SE 
82  (holding  that  a  land  contract  en- 
tered into  by  the  purchaser's  agent 
cannot  be  avoided  ny  the  purchaser, 
in  a  suit  to  enforce  the  purchase- 
money  notes,  because  the  agent  also 
represented  the  vendor,  where  that 
fact  was  not  presented  In  the  plead- 
ings). See  generally  Pleading  [31 
Cyo  676]. 

(a]  Bovgbt  anA  sola  notes  m&de 
by  a  broker  negotiating  a  sale,  wbo 
transmitted  the  bought  note  to  the 
buyer  and  the  sold  note  to  the  seller, 
do  not  constitute  the  contract  Itaelt 
but  are  mere  memoranda  of  the  ierna 
thereof,  and.  In  the  absence  of  anr 
entry  on  the  sales  book  of  the  broker, 
may  be  received  as  evidence  of  the 
terms  of  such  contract;  If.  however, 
there  is  any  material  variance  be- 
tween such  bought  and  sold  notes, 
they  are  nullities,  and  the  contract  is 
not  proved  thereby.  Eau  Claire  Can- 
ning Co.  V.  Western  Brokerage  Co. 
115  III.  A.  71  [aff  213  III.  661773  NE 
430]. 

36.  Redlon  v.  Churchill.  73  Me.  14*. 
40  AmR  846  O»olding  that  where  a 
member  of  a  Arm  maoe  his  Indivldttw 
note  payable  to  his  own  order,  sm 


pany  Isaulng  the  stocks  and  bonds.  

For  later  oases,  Aertflopmnta  and  Ohavea  In  the  law  see  camulatlve  *""°'?"<*"f^jg"^'^^5?^^Qif'^^*f^ 


umber. 


§  161]  BROKERS  — BUOTHEU  [9C.  J.]  879: 

the  adimssibility''  and  weight  and  saffieiaiey  of  the  1  evidence,^  qneations  of  lav  aad  -  of  tzet,"  and- 

I  instructionB.  " 


BBOEEBS*  BOAIO).* 

BEOHO.  Derived  from  bromine;*  a  combining 
word  used  mostly  in  names  of  chemical  compounds 
in  Thich  bromine  is  a  principal  element;'  a  word  of 

description.* 

BromocafFeine.  A  preparation  composed  of  bro- 
mide of  potassium  and  caffeine  mingled  with  an 
effervescing  salt  and  sugar.' 

Bromoflnorescic  acid.   A  chemical  compound;"  a 


coal-tar  preparation;'  an  acid  used  as  a  material 
iu  combination  with  other  substances  in  the  maan- 
facture  of  coal-tar  colors  and  dyes.* 

BBONOHITIS.  As  a  medical  term,  inflammation, 
acute  or  chronic,  of  the  bronchial  tubes  or  any  part 
of  them;"  a  disease  of  the  bronchial  tubea.^ 

BROTHEL."   A  bawdy  house." 

BBOTHEB.  A  male  person  who  has  the  same 
father  and  mother  with  another  person,  or  who  has 


Indorsed  thereon  hia  own  name  and 
that  of  Ilia  firm,  and  appropriated 
the  proceeds  thereof  to  hla  own  use, 
the  fact  that  the  note  was  purchased 
from  a  broker  furnishes  no  preaump- 
tion  that  the  broker  was  the  agent 
of  the  maker);  Baxter  v.  Duren.  29 
Ue.  434.  SO  AmD  602  (holding  that 
urone  dealing  with  a  person  whom 
he  knows  to  be  a  broker  may  be  pre- 
sumed to  know,  from  the  nature  of 
a  broker's  business,  that  he  la  acting 
u  a«ent  for  some  third  person); 
Western  R.  Co.  v.  Roberts,  4  Phlla. 
<Pa.}  110  (holdlnr  that  a  broker 
veated  with  a  mere  authority  to  sell, 
without  possession  and  authority  to 
deliver,  will  not  be  presumed  to  be 
also  authorised  to  receive  the  pur- 
chase money):  Edwards  v,  Davidson, 
(Tex.  Civ.  Ai)  79  SW  48  (holding  that 
a  purchaser  suing  a  landowner  to  re- 
cover money  palahls  agent  on  an  un- 
authorized contract  of  sale  made  by 
the  latter  has  the  burden  of  proving 
ratitlcatlon  by  the  landowner).  Sea 
eeneraily  Evidence  [19  Cyo  92$  et 
wg,  1060  et  seq]. 

[a]  As  to  Itroksv^  avtliOTltr. — One 
who  seeks  to  enforce  against  tbe 
owner  of  land  a  contract  of  sale  en- 
tered Into  by  his  broker  must  show 
that  the  broker  had  authority  to 
enter  Into  such  a  contract  on  behalf 
of  his  principal.  Malone  v.  McCul- 
lough.  16  Colo.  460,  24  P  1040:  Proud- 
toot  V.  Wlghtman/  7B  111.  66i;  John- 
son V.  Ekidge,  17  III.  4SS:  Kllpatrlok 
V.  Wiley,  197  Mo.  123,  »&  SW  fit. 

3T.  D.  C. — Wynkoop  V.  Shoemaker, 
17  App.  258  (evidence  held  inadmlB- 
aible). 

111.— Henderson  v.  Gould,  149  111.  A. 
221  (holding  that,  in  an  action  against 
a  principal  to  recover  money  paid  bt* 
agent  on  a  contract  for  the  sale  of 
land,  tbe  exclusion  of  an  Indorsement 
by  the  agent  on  the  (Contract  of 
agency,  showing  that  It  was  returned 
to  the  principal  before  the  date  of 
tbe  contract  of  sale,  was  error). 

Mass. — Wilkinson  v.  Churchill,  114 
Uasa.  184  (holding  that,  on  a  bill  for 
specific  performance  of  a  contract  to 
convey,  in  which  the  defenae  la  that 
the  broker  who  made  the  sale  did  so 
without  the  authority  of  defendant, 
evidence  that  the  land  In  one  year 
doubled  In  value  la  iDadmiasible) ; 
Coddington  v.  Goddard.  16  Gray  486 
(holding  that.  In  an  action  to  enforce 
a  contract  for  the  sale  of  copper, 
made  through  a  broker  who  inno- 
cently mlaled  the  aeller  as  to  the  ar- 
rival of  news  of  an  advance  in  the 
price  of  copper  In  Ehirope.  evidence 
Is  not  admisaible  to  show  that  sellers 
in  general  anticipated  newa  from 
Europe,  by  the  next  steamer,  of  an 
advance). 

N.  Y. — Rowland  v.  Hall,  121  App. 
Dlv.  459,  106  NTS  65  (holding  that, 
in  an  action  to  recover  damages  on 
defendant's  warranty  of  authority  to 
sell  certain  land,  where  It  Is  conceded 
that  be  was  employed  as  a  broker  by 
one  of  the  owners  of  the  land,  the 
court  properly  excluded  letters  to  de- 
fendant from  this  owner  olTered 
simply  to  show  that  fact) ;  Bassett  v. 
Lederer,  3  Thomps.  &  C.  671  (holding 
that.  In  an  action  for  the  price  of 
goods  sold  through  a  broker,  where 
defendant  claims  to  have  purchased 


the  goods  of  the  broker  as  prlnclpal- 
and  to  have  paid  him  for  them,  evi- 
dence that  the  broker's  character  for 
fair  dealing  Is  good  Is  Inadmissible): 
Waring  v.  Mason,  18  Wend.  425 
(holding  that  parol  evidence  of  a  sale 
by  sample  Is  admissible  In  an  action 
for  breach  of  warranty,  although  the 
broker  who  effected  the  sale  made  an 
entry  thereof  in  hla  tfooks  without 
mentioning  that  It  was  a  sale  by 
sample,  the  entry  not  having  been 
signed  by  the  broker,  and  a  bought 
and  sold  note  not  having  been  deliv- 
ered by  htm  to  either  of  the  par- 
ties). 

Tex. — Jesson  v.  Texas  Land,  etc., 
Co..  8  Tex.  Civ.  A-  26.  21  SW  624 
(holding  that,  on  an  Issue  whether  a 
loan  broker  was  the  agent  of  defend- 
ant in  negotiating  a  loan  for  him  or 
the  agent  of  plalntlfC  company  which 
made  the  loan,  correspondence  be- 
tween the  broker  and  plaintiff's  man- 
ager relative  to  defendant's  loan  and 
a  requested  extension  thereof,  and 
concernlhg  other  loans  made  by  plain- 
tiff through  the  broker.  Is  admissible 
in  evidence). 

See  generally  Btvldence  [16  Cyo 
1110  et  seq]. 

'[a]  TIM  Osolaratlou  of  a  broker 
(1)  who  negotiates  a  contract  for  a 
principal  are  not  ordinarily  admis- 
sible against  the  other  contracting 
party.  Burllngame  V.  Foster,  128 
Mass.  125.  (2)  Nor  may  a  broker's 
authority  be  enlarged  by  his  own  dec- 
larations 80  as  to  bind  his  principal. 
Stollenwerck  v.  Thacher,  116  Mass. 
224:  Field  v.  Leiean.  6  H.  ft  N.  617. 

38.  Cal. — Depavo  v.  RlSEO,  27  Cal. 
A.  200,  793,  149  P  793,  796. 

Ida. — Church  v.  Van  Houeen,  16 
Ida.  249.  97  P  36. 

Iowa. — Brown  v.  Cash,  165  Iowa 
221.  146  NW  80. 

La. — Tulane  Educational  Fund  v. 
Baccich,  129  La.  469,  66  S  371  (evi- 
dence held  Inaufflclent  to  warrant  a 
flndlng  that  defendants,  before  giving 
an  option  to  plafntllla'  broker  to  pur- 
chase certain  land,  dlacloaed  to  auch 
broker  the  fact  that  they  did  not 
have  written  authority  to  sell  a  por- 
t  Ion  of  the  land  covered  by  the 
option). 

Mo. — Kllpatrlck  v,  Wiley,  197  Mo. 
123.  96  SW  213  (evidence  held  In- 
sufnclsnt,  in  a  suit  to  set  aside  a  con- 
tract for  the  sale  of  land  as  a  cloud 
on  title,  to  establish  a  conspiracy  on 
the  part  of  the  broker  and  the  pur- 
chasers In  making  the  contract  and 
placing  the  same  of  record). 

See  generally  Evidence  [17  Cyc 
753]. 

39.  Meatier  v.  Jeffries,  146  Mich. 
598,  108  NW  994  (authority  to  make 
representations  as  question  for  jury); 
Philip  A.  Ryan  Lumber  Co.  v.  Ball, 
(Tex.  Civ.  A.)  177  SW  226  (whether 
plaintiff  had  secretly  employed  de- 
fendant's agent) :  Hill  v.  Patton, 
(Tex.  Civ.  A.)  160  SW  1IB5:  Gilllland 
v.  Ellison.  (Tex.  Civ.  A.)  137  SW  168 
(authority  of  broker);  Jesaom  v. 
Texas  Land,  etc.,  Co..  3  Tex.  Civ.  A. 
25,  21  SW  624  (holding  that  the  ques- 
tion whether  a  loan  broker  was  the 
agent  of  the  borrower  or  of  the 
lender  Is  one  for  the  Jury):  Catterall 
v.  Kindle,  L.  R.  2  C,  P.  868,  21  BRC 
34  [rev  L.  R.  1  C.  P.  186,  21  EIRC  281 
(holding  that  It  is  a  qusatlon  for  the 


Jury  whether  payment  to  a  broker  In 
advance  la  a  good  payment  as  against 
the  principal,  depending  on  the  cue- 
torn  of  the  trade).  See  generally 
Trial  [38  Cyc  1511], 

[a]  It  eaaitot  he  held,  as  matter  or 
law,  that  a  broker.  In  procuring  busi- 
ness for  an  attorney  In  consideration 
of  half  the  fees,  cannot  be  held  by 
the  client  for  the  attorney's  breach 
of  trust.  Lehtlnen  v.  Holpa,  87  Wash.- 
284,  151  P  829. 
40.    Soltau  v.  Loewenthal,  1 


168  [aft  119  N.  T.  380,  Z3  864, 
■    ~  "*  Tr 

Standard  D.~[guot  Parfs  lUi 


See  generally  Trial  '[it 
[17_Cyo4«J, 


AmSR  843], 
Cyc  1694]. 

1.   See  Exchanges 
a.    Standard  D.  [qi 
cine  Co.  V.  W.  H.  Hill  Co..  102  Fti 
148.  152.  42  CCA  227], 

3.  Standard  D.  [quot  Paris  Uedi- 
clne  Co.  v.  W.  H.  Hill  Co.,  101  Fed. 
148.  162.  42  CCA  2271. 

4.  SUndard  D.  fquot  Paria  Medi- 
cine Co.  V.  W.  K  Hill  Co.,  102  Fed. 
118.  162.  42  CCA  227]. 

ra]  Am  a  woid  of  aMMSlvtloB<— 
The  word  "bromo."  as  used  in  tha 
name  of  bromoquinlne  claimed  as  » 
trade-marK  for  a  medicinal  prepaia^ 
tlon.  Is  one  of  description,  not  a 
coined  word.  Paris  Medicine  Co.  v. 
W.  H.  Bill  Co.,  102  Fed.  148,  162,  42 
CCA  227.  Bee  generally  Trade-Marks 
and  Trade  Names  [38  Cyo  708]. 

 6.    Keasbey  v.  Brooklyn  Chemical 

Works,  21  jfys  696,  697.  r 

5.  U.  S.  v.  KuttrofT,  147  Fed.  758, 
759. 

7.  U.  S.  T.  Kuttroff.  147  Fed.  76S, 

769, 

8.  U.  S.  V.  Kuttroft  147-  Fed.  768, 
759. 

[a]    As  ooal-tar  oolor  or  d7«^"At 

one  stage  of  the  chemical  develop- 
ments from  coal  tar  we  reach  fluo- 
rescein, which  Is  concededly  a  color. 
By  adding  bromine  we  get  tbe  mer- 
chandise In  suit.  It  contains  all  tbe 
essential  elements  and  determining 
characteristics  of  a  color  or  dye.  It 
not  only  does  not  need,  but  will  not, 
endure,  anything  added  to  It  or . 
taken  from  It  to  make  It  a  practical 
color  or  dye.  Nothing  la  to  be  done, 
except  to  treat  It  in  a  purely  Inci- 
dental way.  It  Is  Inherently  and 
substantially  a  color  or  dye,  largely 
deterred  from  Immediate  use  by  a 
binding  acid.  Drop  it  Into  water 
which  nas  been  treated  with  common 
soda,  and  Its  bonds  will  be  at  once 
loosened,  and  Its  coloring  properties 
will  be  rendered  accessible,  without 
any  other  possible  change,  chemical 
or  otherwise.  ...  It  Is  slightly 
soluble  at  the  start,  and  If  It  be  held 
that  because  Its  solubility  must  be 
Increased  by  an  alkali.  It  is  not  a 
color  until  that  has  been  done,  then 
a  large  number  of  generally  recog- 
nized coal-tar  colors  will  go  under , 
the  ban,  because  they  also  must  be 
loosened  by  an  alkali."  U.  8.  v. 
Kuttroff.  147  Fed.  768,  760. 

9.  Webster  D.  [quot  French  v. 
Fidelity,  etc.,  Co..  136  Wis,  269.  276. 
116  NW  869,  17  LRANS  10111. 

10.  Courtney  v.  Fidelity  Mut,  Aid 
Assoc.,  120  Mo.  A.  110,  118,  94  SW 
768.  101  SW  1098. 

Ill  See  also  Assignation  House  6 
C.  J.  n  829:  Disorderly  Houses  [14 
Cyc  479]. 

la.  BouTlsr 
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BROTHER  — BVCKSf  SHOP 


one  of  them;"  one  bom  of  the  same  mother  and 
frther." 

BROTHEB-IN-LAW.  The  brother  of  one's  hue- 
band  or  wife;"  one's  sister's  husband."  In  the 
plural,  the  husbands  of  two  sisters.^^ 

BBOUaHT." 

BROW.  In  fright  handling,  a  movable  platform 
placed  between  cars  standing  side  by  side  on  paral- 
lel tracks  and  forming  a  bridge  from  one  car  to  the 
other  over  which  freight  may  be  wheeled  in  trucks.^' 

UIOWH  G^BASE.  The  equivalent  of  what  is 
known  commercially  as  "wool  grease."*^ 

BRUISE.  A  hurt  with  something  blunt  and 
heavy  ;^  a  temporary  contusion  which  may  be  on 
any  part  of  the  person,  and  light  -or  severe,  but 
seldom  more,  than  temporary  in  efEeet." 

BBUNOING.  In  working  a  mine  on  the  stope, 
throwing  the  dirt  dovn  to  a  platform  from  whence 
it  is  taken  away  or  disposed  of.™ 

BRUSH  DISOHARGE.  A  discharge  of  electricity 


received  by  one  coming  in  close  proximity  to  a 
highly  charged  wire,  althoog^  there  is  no  actual 
contact  therewith,** 

BUBBLE  AOT.  An  act  passed  in  1719^ ''for  re- 
straining several  extravagant  and  unwarrantable 
practices  therein  mentioned,"  and  so  known  be- 
cause it  prescribed  penalties  for  the  formation  of 
companies  with  little  or  no  capital,  with  the  inten- 
tion, by  means  of  advertisement,  of  obtaining  money 
from  the  public  by  the  sale  of  shares." 

BUBBI^S.  Projects  started  by  dishonest  indi- 
viduals to  cheat  and  to  rob  the  public." 

BUCKET  SHOP.**  An  office  where  people  maj: 
gamble  in  fractional  lots  of  stocks,  grain,  or  other 
tilings  which  are  bought  and  sold  on  the  exchanges;" 
an  establishment  conducted  nominally  for  the  trans- 
action of  a  stock  exchange  business,  or  a  business 
of  similar  character,  but  really  for  the  registration 
of  bets  or  wagers,  usually  for  small  amounts,  on  the 
rise  or  fall  of  the  prices  of  stocks,  grain,  oil,  etc., 


13.  Webster  D.  [quot  Anderson  v. 
Bell,  140  Ind.  375,  379.  39  735,  29 
I4RA  6411. 

'  [a]  As  Inolniliiiflr  trothw  of  the 
luuf '  blood. — (1)  "AccordiiiK  to  the 
uniform  construction  which  the 
Bnglish  statute  of  distributions  has 
received,  especially  since  the  deci- 
sion of  the  case  of  Crooke  v.  Watt,  2 
Vern.  Ch.  124,  23  Reprint  689.  a 
brother  of  the  half  blood  is  a  brother 
within  the  meaning  of  the  law.  That 
statute  directs  that  the  personal  es- 
tate of  an  intestate,  under  certain 
circumstances,  shall  be  distributed 
amonff  the  next  of  kin  in  equal  de- 
eree.  When  the  next  of  bin  are 
brothers  and  sisters,  no  distinction 
la  made  between  those  of  the  whole 
and  half  blood.  Being  related  to  the 
Intestate  by  blood  the  half  blood  as 
well  as  the  whole  blood  are  within 
the  degree  mentioned  In  the  statute. 
"And,  in  Tracy  v.  Smith.  2  Lev.  173, 
SS  Reprint  E04,  It  Is  said  that  a 
brother  of  the  half  blood  is  a  brother, 
as  well  as  a  brother  of  the  whole 
blobd.  The  construction  given  to 
that  statute  shows  that,  except 
where  an  artificial  rule  of  evidence 
has  been  introduced  for  a  special 
purpose  the  word  brother  does  by 
law  mean  as  well  a  brother  of  the 
half  as  of  the  whole  blood.'  "  An- 
derson V.  Bell.  140  Ind.  876,  380.  89 
NE  73S,  89  LKA  541.  (2)  An  appli- 
cant for  a  life  insurance  policy,  in 
answer  to  the  question  as  to  how 
many  brothers  he  had  had.  replied, 
'Vhree,  two  living."  In  an  action 
on  the  policy  it  appeared  that  he  had 
had  also  four  half  brothers,  three  of 
whom  were  dead  at  the  time  of  the 
^plication.  It  was  held  a  question 
for  the  jury  whether  this  answer 
was  false.  The  court  said:  "I  do 
not  see  how  the  learned  Judge  could 
have  taken  the  question  and  answer 
wholly  Into  his  own  hands,  and  dl- 
rectea  the  jury  to  find  one  wav  or 
the  other  as  a  purely  legal  conse- 
quence. He  expressed  an  opinion 
that  as  a  matter  of  mere  legal  con- 
struction he  Inclined  to  think 
*brother8'  meant  brothers  of  the 
whole  blood.  It  Is  not  easy,  In  my 
pinion,  to  ^ive  a  very  clear  legal 


definition  of  the  word  "brother.'  I 
have  not  found  a  strict  legal  -deflnl- 
tfon  of  the  word  as  such.  .  .  . 
Ijezicographera  certainly  favour  the 
Idea  that  'brother'  means  the  off- 
spring of  the  same  parents.  Rlch- 
■rdaon  sayv:  'Brothers,  or  brethren, 
are  children  bred  from  the  same 
parent,'  quoting  Skinner:  1  believe 
that  brother,  the  Putch  Breeder,  the 
Qermaji  Bru4er,  are  all  derived  from 
the  verb  to  breed,  almul  fotus,  1.  e., 
educatTisr— of  the  same  brood.'  Again 
under  'Bister:'  'Females  by  the  same 
parents  are  sisters.  Hales  and  fe- 
malss  so  related  are  brothers  and 
slaters.*   See  also  Imperial  and  other 


dictionaries.  'Prater  con  sanguineus, 
a  brother  by  the  father's  side. 
Prater  uterlnus,  by  the  mother's  side. 
Prater  nutrlclus,  sometimes  used  for 
a  bastard  brother.'  Tomllns's  Law 
Dictionary.  After  all  It  seems  that 
the  question  for  the  jury  would  be. 
as  to  how  the  question  and  answer 
would  be  reasonably  and  naturally- 
understood.  I  understand  the  flna- 
ing  of  the  Jury  involved  that  what 
was  withheld  was  not  material." 
Brldgman  v.  London  L.  Assur.  Co., 
44  \1.  C.  Q.  B.  536,  538.  540.  (3)  A 
gift  to  brothers  and  sisters  extends 
to  half  brothers  and  sisters.  Leake 
V.  Robinson.  2  Merlv.  368.  35  Re- 
print 979.  See  also  Lynch  v.  Lynch, 
132  Cal.  214.  64  P  284;  Beery  v.  PIU- 
patrlck,  79  Conn.  562,  65  A  964,  9 
AnnCaa  139;  Truelove  v.  Truelove. 
172  Ind.  441.  86  NB  1018.  88  516, 
139  AmSR  404.  27  LRANS  220;  Doe 
v.  Abernathy,  1  Blackf.  (Ind.)  442, 
449;  State  v.  Schaunhurst,  34  Iowa 
547.  649:  State  v.  Gulton.  51  La. 
Ann.  156.  24  S  784;  Terr.  v.  Corbett. 
3  Mont.  60;  Wheeler  v.  Clutterbuck, 
52  N.  T.  67.  71:  Spitz  v.  Mutual  Ben. 
Life  Assoc.,  6  Misc.  246,  26  NYS 
469;  Stockton  v.  Frazler.  81  Oh.  St. 
227.  90  NE  168.  26  LRANS  603; 
Lawson  v.  Perdriaux,  12  S.  C^  L.  456. 
457:  Watklns  v.  Blount.  43  Tex.  Civ. 
A*.  460.  94  SW  1116;  State  V,  Wyman. 
59  Vt.  627,  8  A  900.  59  AmR  753. 
And  see  Descent  and  Distribution 
[14  Cyc  43];  Wills  £40  Cyc  1463]. 

14.  Johnson  D.:  Grieves  v.  Raw- 
ley,  10  Hare  63,  66.  44  EngCh  61,  68 
Reprint  840  (where  the  court  said: 
"I  think  that,  in  general,  when  a 
man  speaks  of  his  brothers  and  sis- 
ters, he  speaks  of  them  not  with  ref- 
erence to  the  definition  of  the  word 
In  the  dictionary,  but  as  a  class, 
standing  in  the  same  relation  to  one 
or  both  of  his  parents  as  he  him- 
self stands  In.  Thouf?h  not  de- 
scended from  the  same  parents,  the 
parties  are,  as  Is  said  In  the  'Termes 
de  la  Ley'  <p.  123,  tit.  Half-Blood 
(Denny  Sangue),  'after  a  sort 
brothers.*  'brothers  by  the  father's 
side,'  'brothers  by  one  mother;'  and, 
however  other  parties  might  de- 
scribe them,  or  they  designate  them- 
selves, If  required  to  give  a  precise 
description  of  the  nature  and  degree 
of  the  relation  subsisting  between 
them,  I  think  that.  In  ordinary  par- 
lance, they  would  be  called,  and 
would  call  themselves,  brothers  and 
sisters."  He  puts  a  case  of  a  fam- 
ily of  sons  and  daughters  of  the 
father  by  different  marriages,  and  A 
was  asked  the  question  as  to  the 
relation  between  him  and  B,  another 
member  of  the  same  family:  "Would 
not  the  question  be  is  B.  your  whole 
brother  or  sister,  or  your  half- 
brother  or  Bister;  and  would  not  the 
answer  be  In  similar  terms?  Both 
the  party  questioning  and  the  party 


questioned  would  thus  call  B.  a 
brother  or  sister,  but  each  would  dis- 
tinguish the  character  and  degree  of 
the  relation"). 

[al  Brotbsr  and  sister. — ^The  term 
means  offspring  of  the  same  parents 
and  does  not  imply  legitimacy  of 
birth.  It  would  be  quite  proper  to 
use  these  words  In  reference  to  those 
born  out  of  wedlock.  State  v. 
Schaunhurst,  34  Iowa  B47.  549; 
Brldgman  v.  London  L.  Assur.  Co., 
44  v.  C.  Q.  B.  536,  540  supra  note  13 
[a]  (2). 

18.  CentuiT  D.;  Webster  D.  [quot 
Farmers'  L.  &  T.  Co.  v.  Iowa  w«ter 
Co..  80  Fed.  467,  4691. 

16.  Century  D.;  Webster  D._FqMot 
Farmers'  L.  Sc.  T.  Co.  v.  Iowa  Water 
Co.,  80  Fed.  467,  4611.  ' 

IT.  State  V.  F'oster,  111  La.  ESI, 
5S4,  86  S  664. 

18.  See  Bring  ante  p  500. 

19.  Murphy  v.  New  Tork,  etc..  R. 
Co..  187  Mass.  18.  19.  It  NE  830. 

aO.  U.  S.  V.  Leonard.  lOS  Fed.  41, 
43.  47  CCA  181. 

[a]  How  pTOdiioed^"Wool  fat  la 
the  natural  grease  contained  In 
sheep's  wool.  In  the  course  of  pre- 
paring the  raw  wool  for  spinning, 
this  grease  Is  removed  by  means  of 
dilute  soap  (or  sodium  carbonate) 
solutions,  or  by  extraction  with  vol- 
atile solvents.  In  this  country  the 
suds  from  wool  scouring  are  col- 
lected in  large  tanks,  and.  by  acidu- 
lating with  mineral  acids,  "brown 
grease'  or  'recovered  grease'  la  ob- 
tained, of  varying  composition,  ac- 
cording as  the  suds  from  the  wool 
are  kept  separate,  or  are  mixed  wltli 
the  soap  suds  from  the  scoured 
woven  goods,  as  is  the  case  in  those 
woollen  mills  where  wool  is  washed, 
spun  and  woven."  U.  8.  v.  Leonard, 
lOS  Fed.  42.  47  CCA  181. 

ai.  SUte  v.  Owen,  S  N.  C.  462. 
465.  4  AmD  671. 

as.  Shadock  V.  Alpine  Plank- 
Road  Co.,  79  Mich.  7,  11,  44  NW  IBS. 

As  InOlnded  In  "wonad**  se« 
Wound  [40  Cyc  2865]. 

33.  Abbott  V.  Marion  Mln.  Co.. 
112  Mo.  A.  650.  664.  87  SW  110. 

24.  Sneed  v.  Marysvllle  Gas,  etc 
Co..  149  Cal.  704.  707.  87  P  376. 

25.  St.  6  Geo.  IV  c  91. 

26.  Bouvier  Ii.  D.  See  aJso  Stent 
V.  Baills,  Z  P.  Wms.  217,  M  Reprint 
706. 

37.    Wharton  L.  Lex. 
28.   Bookst  shop  I 

Keeping  of,  as  an  offense  see  Gaming 

[20  Cyc  894]. 
Recovery  of  money  lost  In  see  Gam- 
ing [20  Cyc  944]. 
39.    Standard  D.  [quot  In  re  Bax- 
ter, 162  Fed.  187.  140.  81  CCA  S55. 
11  AnnCas  437:  Western  Union  Tel. 
CO.  V.  State.  166  Ind.  492.  SIO.  76  NB 
100.  8  LRANS  158,  6  AnnCas  8901- 
tal   "BnluuvMi*'  dlatlacttlahed^ 
The  DUcket  shop  uses  the  terms  and 


For  latsT  easss,  daretopmentg  and  ohasffM  in  the  law  see  cumulative  Annotations,  auue  title, 
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there  being  no  transfer  or  delivenr  of  the  Btoeks 
or  eraunodities  oominally  dealt  inp  a  place  where 
eoDtraets  are  made  for  the  purchase  and  sale  of 
stocks  or  conunoditieB  which  are  entirely  fictitious, 
the  penon  conducting  the  businesB  taking  the  oppo- 
site side  of  the  market  to  that  of  the  customer, 
and  there  beii^  no  intention  actually  to  d^ver  the 
property  so  bought  or  sold;*^  a  place  wherein  pre- 
tended sales  and  purchase  in  certain  commodities 
are  made a  place  where  wheat,  com,  pork,  other 
provisions,  and  grain  are  boc^ht  and  sold  on  mar- 
pns;"  a  place  where  wag«B  are  made  on  the  fluc- 
tuations of  the  market  price  of  grain  and  other 
commodities;**  a  place  where  grain,  pronsions,  etc., 
are  posted  cm  blackboards  as  they  .come  in  on  the 
tieker;*^  a  place  in  which  are  made  pretended  uies 
■nd  purchases  of  stock;"  a  place  wherein  is  con- 
ducted or  permitted  the  pretended  bimng  or  selling 
of  the  shares  of  stocks  or  bonds  of  any  corpora- 


outward  forms  of  the  exohancea,  but 
differs  from  exchanges  In  that  there 
li  no  delivery,  and  no  expectation 
or  intention  to  deliver  or  to  receive 
securities  or  commodities  said  to 
be  sold  or  imrehaeed.  Standard  I>. 
[quot  In  re  Baxter,  162  Fed.  137, 
140.  81  CCA  866.  11  AnnCas  437: 
Western  Union  Tel.  Co.  v.  State,  16S 
Ind.  492.  610,  76  NB  100,  3  LRANS 
163,  6  AnnCas  880].  See  Elxchanses 
[17  Cyc  849]. 

■Ol  Century  D.  [quot  Oatewood 
V.  North  CbroHna,  208  U.  8.  631,  630, 
27  set  167,  61  L.  ed.  306;  Peo.  v, 
Wirschinv.  146  111.  A.  121,  123:  West- 
em  Union  Tel.  Co.  v.  State.  166  Ind. 
4»2,  610,  76  NB  100,  8  LRANS  163, 
<  AnnCas  880;  State  v.  McGlnnis, 
118  N.  C.  724,  726,  SI  SE  60;  Rex  v. 
Harkness.  (Ont.)  10  CanCrCas  193. 
194]. 

ral  Ksthods  of  taslness  de- 
■erlbedii — (1 )  "The  shop  buys  or  sells 
Indifferently,  and  always  at  the  price 
appearing  for  the  time  belns  on  the 
blackboard.  Should  a  customer  wish 
to  make  a  deal  In  June  wheat,  say 
bay  one  thousand  bushele.  he  sees 
the  last  Quotation,  say  one  dollar 
per  bushel;  he  slves  the  shop  the 
margin,  say  one  cent  on  the  bushel 
or  ten  dollars;  the  shop  charEes  a 
fixed  commission,  say  one-quarter  of 
a  cent  per  bushel;  the  shop  does  not 
notify  the  customer  of  the  fluctua- 
tions of  the  market,  but  he  looks  out 
for  that  on  the  blackboard.  Wheat 
on  the  next  quotation  goes  down, 
say  three-quarters  of  a  cent;  this 
loss  of  three-quarters  of  a  cent, 
added  to  one-quarter  of  a  cent 
charged  for  commission,  makes  one 
cent  per  buahel  on  one  thousand 
bushels,  or  ten  dollars.  This  ex- 
hausts or  freeisB'  out  the  marcln, 
the  deal  Is  dosed,  and  the  shop  has 
made  ten  dollars.  On  Uie  other 
hand,  should  wheat  advance  one 
cent  per  btiShel.  the  customer  would 
make  one  cent  per  bushel  less  one- 
quarter  of  a  cent  per  bushel,  the 
commission,  and  the  shop  would  lose 
three-quarters  of  a  cent  per  bushel. 
It  Is  understood  between  the  cus- 
tomer and  the  shop  that  there  is  no 
actual  deal  in  grain;  that  there  is 
none  to  be  delivered,  but  that  the 
difference  In  future  prices  Is  simply 
dealt  In.  In  other  words,  the  cus- 
tomer bets  the  shop  that  on  a  cer- 
tain day  In  the  future,  or  In  a  cer^ 
uln  month  in  the  future,  wheat  will 
be  worth  so  much,  and  If.  at  the 
time  agreed,  the  wheat  Is  worth  that 
much,  the  customer  wins — less  the 
commission;  if  It  is  not  worth  that 
much,  the  shop  wins.  The  quota- 
tions are  used  as  a  basis  of  this 
Kpecles  of  betting  as  a  gambler  uses 
dice  to  decide  the  bet?'  Smith  v. 
Western  Union  Tel.  Co..  84  Ky.  664, 
66g.  S  SW  488.  (2)  "The  products 
which  he  pretended  to  sell  to  his 
customers,  he  did  not  have  at  the 
time,  and  it  was  mutually  understood 
and  Intended  by  both  parties  that 


the  wheat  or  com  which  was  claimed 
to  be  aoM  and  purehaaed  was  not 
to  be  delivered,  out  when  the  time 
fixed  (or  Its  delivery  arrived,  the 
market  value  at  Chicago  of  such 
cereals  should  constitute  the  basis 
upon  which  the  settlements  would 
be  made.  As  the  market  price  would 
rise  or  fall,  there  would  be  a  loss 
or  gain  to  the  purchaser.  The  deals 
or  transactions  were  understood  to 
be  a  speculation  solely  on  chances, 
and  were  In  contravention  of,  and 
hostile  to  public  policy,  and  there- 
fore Illegal.  Such  transactions  are 
of  like  character  and  akin  to  bets 
made  on  a  game  of  poker  or  faro, 
and  are  equally  as  uncertain  and 
hazardous.  The  business  or  opera- 
tions of  the  'bucket  shop'  have  been 
the  source  of  much  evil.  Embezzle- 
ments and  other  crimes  on  the  part 
of  public  ofltcers,  and  bank  offlclals, 
having  the  custody  of  money  belong- 
ing to  others,  have  been  In  the  past 
some  of  the  evil  fruits  directly 
traceable  to  dealing  in  futures  in 
these  institutions;  and  the  ques- 
tion of  prohibiting  such  transactions 
or  business,  as  it  Is  generally  con- 
ducted, merits  the  consideration  of 
the  legislature."  Fearce  v.  Dill,  149 
Ind.  136.  144,  48  NB  788  [quot 
Western  Union  Tel.  Co.  v.  State,  166 
Ind.  492,  611.  76  NB  100,  3  LRANS 
163,  6  AnnCas  8803.  (8)  "A  specu- 
lator comes  to  a  commission  Arm 
and  orders  them  to  purchase  a  quan-, 
tlty  of  grain  or  stock  for  him;  he 
does  not  pay  for  It,  but  simply 
deposits  with  the  commission  firm 
as  a  'margin'  a  proportion,  say  ten 
per  cent.,  of  the  cash  value  of  the 
grain  or  stock  'bought'  for  him.  The 
grain  or  stock  \fi  then  purchased  and 
held  by  the  commission  man.  sub- 

iect  to  the  order  of  the  speculator, 
f  prices  advance  he  orders  a  sale 
at  the  advance  and  pockets  the 
profits.  If  prices  recede,  the  'margin' 
stands  as  security  to  prote«t  the 
commission  man,  if  he  is  compelled 
to  sell  at  a  loss.  If  prices  go  so 
low  as  to  absorb  the  entire  "margin' 
more  margins  are  called  for,  and 
if  the  speculator  falls  to  respond, 
he  la  'closed  out:'  that  is  the  com- 
mission man  sells  the  grains  or 
stocks  at  a  loss  and  reimburses  him- 
self out  of  his  customer's  margin." 
Portenbury  v.  State,  47  Ark.  188,  103, 
1  SW  58. 

[b]  "The  misohlef  and  evU  oon- 
sequences  resulting  to  the  state 
from  the  operations  of  the  bucket- 
shop  are  almost  beyond  computation. 
It  assumes  an  air  of  legality  and 
respectability,  and  insidiously  en- 
snares many  Innocent  victims  before 
the  public  learn  of  their  danger.  Its 
nefarious  practices  are  directly  re- 
sponsible for  innumerable  bank- 
ruptcies, defalcations,  embezzle- 
ments, larcenies,  forgeries  and  sui- 
cides. It  ought  to  be  outlawed  by 
statute,  as  its  existence  is  a  men- 
ace to  society,  and  its  operations 


tion,  etc." 

B0OE£TE  AXTTOKATIO  COUPLER.  A  car 
coupler  operated  by  a  rod  running  aonm  the  md 
of  the  <»r  at  riefat  angles  to  the  ^aek." 

BUGKINO  UP.  Holing  a  rivet  on  the  inside  of 
a  tank  while  a  man  on  the  ontside  strikes  it." 

Bnddng  btnch.  A  bench  used  ta  stand  on  by 
one  bucking  up." 

BUOKWbEAT  LAITD.  a  term  used  in  Hichigan 
to  describe  poor  land  or  land  in  a  deserted  section 
of  the  country  which  is  in  a  wild  and  uncultivated 
state,  and  on  which  buckwheat  is  usually  grown  as 
the  first  crop.*^ 

BUDDY.  A  name  ^>plied  to  a  miner's  helper;*' 
sometimes  used  for  brother  or  partner." 

BUENA  TB.  The  Spani^  law  equivalent  of 
bona  fldes.** 

BUFFEBS.  Horiaontal  timbers  at  the  end  of  a 
car  projecting  one  on  each  side  of  the  drawhead, 

immoral,  contrary  to  public  policy 
and  illegal."  Western  union  Tel.  Co. 
V.  SUte.  166  Ind.  492,  612.  76  NB 
100,  8  LRANS  163,  «  AnnCas  880. 

31.  Joslyn  V.  Z>ownlng,  160  Fed. 
317,  818,  80  CCA  206. 

[a]  natatoir  aolBltloa^"A  place 
—other  than  a  duly  Incorporated 
mercantile  exchange— wherein  are 
posted  or  published  from  Informa- 
tion received,  as  the  same  occur, 
the  nnctuatlng  prices  of  stock,  bondsi 
petroleum,  cotton,  jrralns  ...  In 
trades  made  or  offered  to  be  made 
on  regular  and  lawful  boards  of 
exchange,  and  wherein  the  person 
carrying  on  the  bucket  shop  either 
as  principal  or  agent  pretends  |o 
buy  or  sell,  or  goes  through  the  form 
of  buying  or  selling,  then  and  there 
to  any  person  or  persona,  any  one 
of  said  commodities  at  a  certain- 
price  fixed  by,  or  aocording  to,  the 
aforesaid  prices  posted  or  published 
but  wherein  neither  party  actnallr 
buys  ButA  commodity  and  neither 
mrty  actually  sells  the  same."  Ho. 
Rev.  St.  (isni  it  3834.  3836  [quot 
Connor  v.  Black,  119  Mo.  126.  189.  24 


SW  1841 

sa.  state  V.  Miner.  221  Mo.  21^ 
826,  185  SW  488. 

33*  Lancaster  v,  McKinley,  88 
Ind.  A.  448,  67  NE  947.  948. 

34.  Bryant  v.  Western  Union  Tel. 
Co.,  17  Fed.  826,  827  [qnot  Berg- 
strdm  V.  Rldgway  Co.,  188  AiHk  Div. 
178.  181,  123  NYS  29]. 

35.  Smith  V.  Western  Union  Tel. 
Co..  84  Ky.  664,  667,  2  SW  483. 

36.  Bergstrom  v.  RIdgway  Co.. 
138  App.  5tv.  178,  180,  128  NTS  2S. 

37.  Peo.  V,  Wlrschlng.  146  111.  A. 
121,  122. 

38.  Murphy  v.  Baltimore,  etc.,  R. 
Co..  114  Ky.  696.  698.  71  SW  886. 

[a1  Kow  operated,^ — "On  the  end 
of  the  rod  a  lever  or  crank  Is  at- 
tached. A  brakeman  standing  out- 
side of  the  track  may  pull  the  lever, 
and  thereby  move  the  rod,  which  in, 
turn  draws  a  chain  attached  to  an 
fron  pin,  which  Is  raised  by  the  use 
of  the  lever,  and  when  so  raised  the 
only  remaining  duty  Is  to  open  the 
knuckles  on  a  plane  with  the  earth's 
surface.  If  the  coupler  Is  in  order, 
all  this  may  be  done  In  a  moment, 
and  the  stationary  car  is  thus  made 
ready  to  automatically  grasp  the  ap- 
proaching car."  Murphy  v.  Balti- 
more, etc.,  R.  Co.,  114  Ky.  6B6,  698. 
71  SW  886. 

39.  Petroleum  Iron  Works  Co,  v. 
Wantland,  28  Okl.  481.  486,  114  P 
717. 

40.  Petroleum  Iron  Works  Co.  v. 
Wantland,  28  Okl.  481,  486,  114  P 
717. 

41.  Stubly  v.  Benchboard,  68 
Mich.  401,  409,  S6  NW  192. 

42.  Big  Hill  Coal  Co.  v.  Abney, 
125  Ky.  f55,  357,  101  SW  394. 

43.  Big  km  Coal  Co.  v.  Abney, 
125  Ky.  366,  359,  101  SW  394:  See 
also  Chicago,  etc..  Coal  Co.  v.  Hart- 
well,  122  ni.  A.  380,  SS2> 

44.  See  ~   


[11.  A.  880,  332;*  T 


682  [9C.J.] 


BUFFERS  — BUILD 


the  latter  extending  three  or  four  inches  beyond 
lh«  dwdwooda.*' 
BUOOERT.^ 

BUOGY."  A  name  given  to  several  species  of 
carriages  or  gigs;"  a  single  seated  covered  vehicle 
adapted  and  designed  for  carrying  persons  only;* 
a  contrivance,  consisting  of  a  tongue  with  two 
wheels  at  its  rear  end,  connected  by  an  axle,  and 

4e.  Ijoulgvllle,  ate,  R.  Co.  v. 
Boland,  96  Ala.  62B,  627,  11  S  667,  18 
LRA  260. 

[a]  TuLOttoaif— "In  coupllns,  the 
drawhead  yields  to  the  Impact  of  the 
two  cars,  and  the  deadwoods  or 
buffers  of  the  opposing  cars  comlnir 
together  arrest  the  force  of  the 
blow."  iKiulsvllle,  etc.,  R.  Co.  v. 
Boland,  96  Ala.  626.  628,  U  S  667, 
IS  LRA  260. 

4&    See  Sodomr  [86  Cyc  601]. 

47.  Bnnri 

As  stock  see  Stock  [36  Cyc  18001. 
lOxemptlon  from  execution  sea  IBk- 

emptlons  [18  Cyo  1414]. 

4B.    Century  D. 

49.   Gordon  v.  Shields,  7  Kui.  820. 
a2&. 

80.  Pladkham  v.  American  Bridge 
Co..  104  App.  Dlv.  404.  406,  88  NTS 
748. 

SI.    Vaughn    v.    Ixtngmead  Iron 
Works,  23  Montg.  (Pa.)  141. 

[a]  "'Bttgrr'  wbsela.'^To 
"  'buggy'  the  wheels"  means  the 
process  of  transporting  cast  car 
wheels  to  the  annealing  pit.  Portas 
V.  Oriffln  Wheel  Co.,  MO  Pod.  648, 
64»,  87  CCA  S44  (where  It  Is  said: 
'"This  process  of  'buggy  Ing*  was 
performed  by  an  employe.  In  this 
way:  He  caught  a  wheel  after  It 
haa  been  taken  from  the  mold  and 
placed  In  the  proper  position,  with  an 
apparatus  like  Ice  tongs  which  had 
a  shaft  four  or  five  feet  long  with  a 
short  cross-bar  ^  at  the  end  for  a 
handle,  and  pulled  It  along  behind 
htm  under  the  overhanging  rail  from 
which  It  was  suspended,  to  Its  place 
of  destination"}. 

St.    See  Building  post  p  883. 
Sa.    Rouse  v.  Catskill,  etc.,  Steam- 
Boat  Co^  69  Hun  80,  82.  13  NYS  126. 

M.  Webster  D.  [quot  LltUe  Rock, 
■to.  R.  Co.  V.  Spencer,  66  Ark.  183. 
in,  47  8W  194,  42  LRA  334  (per 
Wood,  J.,  dissenting) ;  Morse  v. 
West-Port,  110  Mo.  60t,  607,  19  8W 
181]. 
M  As 


used  to  raise  beams  from  the  ground  and  to  hold 
them  Bu^>ended  under  the  axle  a  carriage  run  on 
traoka  and  used  to  branaport  skd^p  iron  from  the 
skelp  mill  over  to  the  tube  plant.'^ 

BUILD.«*  Derived  from  the  word  "bold,"  mean- 
ing **a  dwelling";"  to  erect  or  construct,  as  an 
edifice  or  fabric  of  any  kind;"  to  construct  and 
raise  anew;"  to  form  by  uniting  materials  into  a 


[a]  Am  meaiilTig  pavs  la  hvUdlag 
a  aliKit.  -Where  a  statute  empow- 
ered a  city  to  tax  abutting  property 
for  grading,  macadamlilng.  building, 
ete.,  streets,  it  was  held  that  the 
word  "building"  Included  paving,  and 
that  the  city  was  not  restricted  to 
macadamising  Its  streets.  The  court, 
per  Sherwood.  J.,  said:  "In  defln- 
Ing  the  verb  'pave,'  Webster  defines 
It  to  mean:  fo  lay  or  cover  with 
stone,  brick  or  other  material,  so  as 
to  make  a  firm,  level  or  convenient 
surface  for  horses,  carriages  or  pei^ 
sons  on  foot,  to  travel  on;  to  floor 
.with  brick,  stone  or  other  material, 
as  to  pave  a  street;  to  pave  a  court,* 
International  Dictionary.  When  de- 
fining the  word  'build,'  the  same  au- 
thority does  BO  thus:  To  erect  or 
construct,  as  a  fabric  or  edifice  of 
any  kind;  to  form  by  uniting  mate- 
rials into  a  regular  structure;  to 
fabricate;  to  make;  to  raise."  The 
same  author  defines  the  word  'con- 
struct 'To  put  together  the  con- 
stituent parts  of  (something)  In  their 

Siroper  place  or  order;  to  build;  to 
orm :  to  make.'  And  he  defines 
■make'  as  meaning:  "To  form  of  ma- 
terials; to  cause  to  exist  In  a  cer- 
tain form ;  to  construct;  to  fabri- 
cate." So  that  we  find,  when  used 
with  reference  to  streets,  the  word 
'build'  may  well  be  regarded  as  a 
synonym  of  the  word  'make,"  or  of 
the  word  'pave.'  That  the  legisla- 
ture regarded  'build'  as  a  synonym 
of  "pave'  or,  at  least,  as  Including 
that  word  within  its  meaning,  is  evi- 
dent from  the  second  quotation  we 
have  made  from  the  section  In  ques- 


tion, where  the  word  'paving'  Is  used. 
To  hold  that  the  legislature  Intended 
to  restrict  cities  of  the  fourth  class 
to  that  kind  of  paving  known  as 
macadamizing,  la  not  only  to  deny 
to  the  word  'building"  Its  ordinary 
meaning,  but  to  go  further  and  to 
deny  to  It  any  meaning  whatever, 
which  would  be  the  case  if  the  con- 
struction contended  for  by  plaintiffs 
were  allowed  to  prevail.  But  to  al~ 
low  such  a  contention  would  be  going 
counter  to  a  very  familiar  rule  of 
construction  which  accords,  If  pos- 
sible, some  effect  to  every  word  In 
a  statute.  We  shall,  therefore,  hold 
that  the  city  of  Westport  hsul  full 
and  general  authority  to  pave  her 
streets  with  asphalt  as  provided  for 
by  the  ordinance  Involved  in  this 
controversy.'"  Morse  v.  West-Port, 
lie  Mo.  502.  607,  19  SW  831. 

[b]  As  meaiung  loeatioa  of  rail- 
road.^— In  a  subscription  to  the  cap- 
ital stock  of  a  railroad  company,  pro- 
vided the  road  is  built  inside  of  a 
certain  distance  north  of  a  certain 
township,  the  word  "built"  means 
the  permanent  location  of  the  road 
in  the  place  designated,  although 
the  road  was  never  completed,  "What 
the  parties  must  have  meant  to  pro- 
vide for  was  the  place  of  the  road, 
and  not  Its  condition  of  complete- 
ness or  Incompleteness. 
Strictly  speaking,  to  build  a  road 
Is  to  complete  It."  When  a  sub- 
scription book  speaks  of  a  road  to 
be  built  in  one  place  in  preference  to 
another.  It  must  be  supposed  and 
held  that  it  was  the  location  of  the 
road,  not  Its  structure,  that  was  In- 
tended to  be  specified,  which  means 
less  than  a  finished  road.  Warner 
V.  Callender.  20  Oh.  St.  190,  197. 

[c]  Power  to  build  as  iaolsdlng 
power  to  xelooat*. — "To  build  or  con- 
struct a  Rail  Road,  Is  one  thing;  to 
maintain  the  atruoture.  after  it  is 
erected  or  built,  is  another."  And 
neither  authorliea  the  relocation  of 
the  road  after  completion  on  the 
first  location,  within  a  statute  au- 
thorising the  construction  and  main- 
tenance of  a  railroad.  "The  word 
maintenance  has  reference  to  the 
powers  to  l>e  exercised  after  the  com- 
pletion." Moorhead  v.  Little  Miami 
R.  Co.,  17  Oh.  840.  868. 

Ed]  Power  to  imUd  as  fneiadlag 
power  to  malntaia^— A  grant  to  a 
railroad  company  In  its  charter  of 
the  power  of  "laying,  building  and 
making"  a  road  Includes  the  power 
of  m^ntalnlng  and  sustaining  it, 
which  has  reference  to  keeping  it  In 
repair,  supplying  It  with  machinery, 
and  such  like  acts,  but  does  not  ex- 
tend to  projects  for  extending  its 
business  by  schemes  and  enterprises 
not  contemplated  and  expressed  In 
clear,  unambiguous  terms.  Central 
R.  Co.  V.  Collins.  40  do.  K82,  624. 

[e]  As  m sailing  to  BoSatala  la 
rspob^A  statute  authorising  cer- 
tain persons  to  make  a  canal  and  to 
take  toll  thereon,  on  the  condition, 
among  others,  that  they  should 
"build  suitable  and  convenient 
bridges"  where  the  canal  should 
cross  the  highways,  means  not  only 
that  such  persons  should  construct 
the  bridges,  but  also  that  they 
should  maintain  them  In  repair. 
Franklin  County  v.  White  Water 
Valley  Canal  Co..  2  Ind.  1«2,  168.  See 
also  Rex  v.  Llndsey,  14  Elast  317,  104 
Reprint  633. 

[f]  As  f»"«i«^'«g  plans,  speolfl- 
oailOBB,  eto^— A  grant  to  a  city  coun- 
cil of  a  genersi  power  to  build  a 
market  Implies  a  determination  on 
the  form,  dimensions,  and  fashion  of 


the  edifice,  and  the  city  council  may 
employ  a  person  of  professional  skill 
to  furnish  .plans,  drawings,  specifi- 
cations, and  estimates.  Petersou  v. 
New  York,  17  N.  T.  449,  463. 

[g]  As  laelBdlng  ineUeatol  sx- 
penseS'— Where  a  statute  -appropri- 
ated a  sum  of  money  for  erecting 
a  monument,  and  the  commissioners 
were  directed  to  build  a  monument 
at  a  cost  not  to  exceed  that  sum. 
the  court  construed  these  provisions 
to  mean  that  the  amount  appropri- 
ated by  the  state  must  be  devoted 
to  the  structural  work  of  the  monu- 
ment, and  hence  not  to  merely  in- 
cidental expenses  which  did  not  enter 
Into  the  cost  value  of  the  edifice. 
Campbell  v.  State  Soldiers',  etc..  Mon- 
ument, 116  Ind.  E91.  693,  18  NE  33. 

50.  State  v.  White,  16  R.  I.  S91, 
594,  18  A  179,  1038  [quot  Gibson  v. 
Montcalm  County,  141  Mich.  690.  S97, 
104  NW  792]. 

[a]  As  luelndlng  oltor  and  s»- 
largm, — (l)  Materially  to  enlarge  and 
alter  a  wooden  building  by  adding 
stories  and  extending  the  walls  Is 
a  breach  of  an  ordinance  forbidding 
anyone  to  erect  or  build  wooden 
buildings  within  a  city,  the  court 
saying:  "It  is  contended,  that  be 
[defendant]  did  not  [build],  as  he 
only  altered  and  enlarged  the  old 
frame  building;  In  short,  that  alt  he 
did  was  to  repair  it.  that  the  ordi- 
nance never  was  intended  to  destroy 
wooden  houses  then  existing,  but 
merely  to  prevent  their  increase.  But 
I  cannot  view  the  material.  Import- 
ant, and  extensive  alterations  and 
additions  in  question,  in  the  light  of 
mere  repairs.  To  repair  a  building  » 
to  replace  it  as  it  was,  or  to  restore 
it  after  an  injury  or  delapldation. 
not  to  enlarge  or  elevate  it,  by  rais- 
ing it  from  one  to  two,  or  more 
stories,  or  extending  its  sides.  When 
by  his  alterations  and  additions,  the 
defendant  converted  the  blacksmith's 
shop  Into  a  cabinet-maker's  ware- 
house and  shop,  as  set  forth  In  the 
verdict,  I  would  say  as  the  court  be- 
low did,  that  he  erected,  or  built  a 
wooden  building,  within  the  dear  in- 
tent and  meaning  of-  the  ordinance 
In  question,  the  main  object  of  which 
was  to  dtmlnlirii  the  danger  of  fires 
In  a  populous  city."  Douglass  v. 
Com.,  2  Rawle  (Pa.)  26Z,  264.  (2)  It 
has  been  held  that  to  reiMdr  exten- 
sively and  to  make  an  addition  to 
a  building  of  the  same  wldtlL 
height,  and  slope  of  roof  Is  not  to 
"build"  within  a  statute  to  secure 
a  city  from  damage  by  fire.  Tnttle 
V.  SUte,  4  Conn.  68.  (S>  Where  t 
building  erected  orlginidly  for  s 
meeting  house  and  subsequently 
used  for  a  iolner'a  house  was  exten- 
sively repaired  and  converted  into 
a  dwelling  house,  ft  was  held  that 
sucta  repsirs  and  alterations  did  not 
constitute  the  erection  of  a  dwelling 
house.  The  court  said:  "The  point 
or  determination  is  merely  tbis; 
Whether  the  facta  In  this  case  shew, 
that  a  wooden  building  has  been 
erected.  That  a  former  building  wns 
extensively  repaired,  and  converted 
to  a  new  use.  Is  not  disputed;  but 
whether  regard  be  had  to  etymology, 
or  the  popular  meaning  of  language, 
no  dwelling-house  was  buUt  or 
erected,  and  of  consequence  no  law 
has  been  contravened."  Booth 
State,  4  Conn.  6E,  67. 

[b]  "Bspolc"  AlatlagnlsbeAr— (1) 
To  "build"  Is  to  construct  and  ralfl* 
anew,  and  not  simply  to  amend  or 
repair  something  previously  con- 
structed. State  V.  White,  16  R.  I. 
691.  694,  18  A  U».  1*18  7quot  Olb- 


Forlatogeaaea,  developauata  and  ekaagea  In  the  law  see  enmulatlvo  AnnotatloneD*#ti0BtlO^> 
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regular  structure;'*  fabrieate;"  to  make;"  to 
raise.*  By  ooutezt,  to  obtain,  secure,  or  aeiMire;"' 
to  purchase."  In  liie  past  tenee,  built>  con- 
structed;" erected;"  completed  for  the  purpose 

intended." 


Bond  a  MMd.'  T6  eonstiiitit  fter.** 
Build  by  a  pist.   To  undertake  a  building  tor  'a* 
certain  stipulated  price." 
BUILDER." 

BX7IU>ING."    A  fabric  built  or  oonstmeted;**' 


son  V.  Uontcalm  County,  141  Mich. 
SSO.  697,  104  NW  7921.  (8)  Where  a 
sutute  provided  that  no  sidewalk 
should  be  built  without  a  petition 
of  the  property  holdere.  It  was  held 
that  this  did  not  require  a  petition 
of  the  property  holders  to  author- 
ise the  repatrlne  of  a  sidewalk,  the 
court  sayins;:  ^'  "Built*  means  con- 
structed. Between  bulldlnc  and  re- 
uiirlnc  there  Is  a  plain  distinction. 
To  build  a  sidewalk  In  a  country 
town,  or  In  an  unfrequented  quarter 
of  a  city,  mlEht  be  a  very  Inexpedi- 
ent, because  a  needless  public  work. 
But  If  a  sidewalk^  once  built,  be  not 
kept  In  repair.  It  becomes  directly  a 
positive  offense  to  the  public,  a  man- 
trap and  a  nulsance."^  Hutchinson 
T.  Olympla.  2  Wash.  T.  314,  820.  S  P 

m. 

M.  Century  D.  tquot  In  re  Rut- 
land Realty  Co..  lB7>ed.  28«]:  Web- 
ster D.  [quot  Little  Rock,  etc.,  R. 
Co.  V.  Spencer.  65  Ark.  183,  19S,  47 
SW  196.  42  LRA  334  _(per  Wood,  J., 
diesentlng);  Morse  v.  West-Port,  110 
Uo.  502,  S07,  19  SW  831]. 

87.  Webster  D.  [quot  Little  Rock, 
etc.,  R.  Co.  y.  Spencer,  85  Ark.  1S3, 
1)3.  47  SW  196.  42  LRA  334  (per 
Wood.  J-  desaentlnir):  Morse  v.  West- 
Port,  im  Mo.  602,  507,  IS  3W  8811. 

8>.  Webster  D.  [quot  Little  Rock, 
etc,  R,  Co.  v.  Spencer,  B5  Ark.  188. 
193.  47  SW  196.  42  LRA  334  (per 
Wood,  J..  d*BsentlnK);  Morse  v.  West- 
Fort.  110  Mo.  502.  607,  19  SW  8311. 

69.  Webster  D.  [quot  Little  Rock, 
etc..  R.  Co.  v.  Speneer,  65  Ark.  183, 
193.  47  SW  196,  42  LRA  334  (per 
Wood,  J.,  dissenting > ;  Morse  v.  West- 
Port.  116  Mo.  602,  607,  IS  SW  881]. 

80.  Nebraska  Loan,  etc..  Assoc.  v. 
Perkins.  61  Nebr.  264.  269,  85  NW  67 
(where  the  word,  as  used  In  the  title 
of  an  act  relating  to  the  organlza- 
tion  of  associations  for  the  purpose 
of  ralslniT  funds  to  be  loanea  among 
th«lr  members  for  building  home- 
■teads  and  other  purposes,  was  held 
to  have  been  employed  In  the  sense 
of  obtain,  secure,  or  acquire,  as  well 
u  the  ordinary -meaning,  the  court 
saying:  "The  object  sought  was  the 
obtaining  of  a  home  for  the  family, 
and  the  method  of  obtaining  It, 
whether  by  purchase,  by  borrowing 
money  from  the  association  with 
which  to  buy  a  tract  of  land  *and 
thereon  erect  a  home,  or  to  repair, 
or  remove  incumbrances  from,  a 
^ome  already  purchased  would  be 
Immaterial.  We  are,  therefore,  of 
ODinlon  that  the  title  does  not  re- 
strict members  to  the  single  method 
of  building  a  home  but  that  all  the 
means  set  out  In  section  1  are  legiti- 
mate, and  within  the  meaning  and  In- 
tent of  the  title"). 

81.  Vemer  v.  Huller,  89  6.  C.  546. 
S46,  72  SB  39S  (where  the  court.  In 
construing  a  provision  in  the  state 
constitution  that  the  general-  assem- 
bly shall  not  have  power  to  author- 
ise any  county  or  township  to  levy 
a  tax  or  to  Issue  bonds  for  any  pur- 
pose, "except  for  educational  pur- 
poses, to  build  and  repair  public 
roads,  buildings  and  bridges,''  etc., 
held  that  the  purpose  of  the  con- 
stitution was  to  leave  the  legisla- 
ture free  to  authorise  counties  and 
townships  to  establish  and  maintain 
public  roads,  buildings,  and  bridges, 
■nd  that  the  word  "build"  might  be 
employed  In  the  sense  of  obtain,  se- 
cure,  or  acquire,  as  well  as  In  the 
ordinary  meaning,  and  that  hence  the 
purchase  of  standing  bridges  was  not 
10  violation  of  th«  constitution). 

as.   Webstar  D. 

83.  U.  S.  V.  Dalles  Military  Road 
Co..  51  Fed.  629,  836,  2  CCA  419 
(where  the  word  was  held  equiva- 
lent to  "constructed."  in  a  certincate 
of  the  governor  of  a  state  that  he 
had  made  .a  careful  examination  of 
a  military  road  since  Its  oomple^on. 


and  that  the  same  was  built  In  all , 
respects  as  required  by  recited  acts 
of  congress  as  used  In  such  acta,  and 
was  therefore  a  sufllcient  compliance  , 
with  the  act  requiring  a  certificate 
from  the  governor  that  the  road  had 
been  fully  constructed);  Hutchinson 
V.  Olympla,  2  Wash.  T.  314,  320,  6  P 
606. 

[a]      "BebnUt"  aistlngnlshedw— 

"Anything  which  Is  built  Is  formed 
'by  uniting  materials  Into  a  regular 
structure,'  and  that  which  is  rebuilt 
Is  constructed  'after  having  been  de- 
molished." "  U.  S.  v.  Blair,  190  Fed. 
872.  874. 

64.  Oreenough  v.  Allen  Theater, 
etc.,  Co.,  83  R.  X.  120,  132,  80  A  260 
(where  It  was  held  that  the  word 
"erected."  as  used  In  Pub.  L.  [1911] 
o  702  i  2,  providing  that  every 
theater  "hereafter  erected"  shall  be 
built  to  comply  with  the  regula- 
tions of  such  sections,  etc.,  was 
synonymous  with  "built,*  and  hence 
the  act  was  not  restricted  to  the  sub- 
sequent erection  of  a  new  building, 
but  applied  as  well  to  the  alteration 
of  a  stable  into  a  theater,  consisting 
of  a  demolition  of  a  large  part  of 
the  stable,  and  using  only  juch  parts 
of  the  wails,  etc.,  as  were  suftable 
for  the  new  construction). 

[a]  "BfoUa."  and  ''oonatrnotsd" 
dlstUMTBislwd.— "What  is  built  is 
employed  for  the  purpose  of  receiv- 
ing, retaining  or  confining;  what  Is 
erected  18  placed  In  an  elevated  po- 
sition; what  la  constructed  Is  put 
together  with  Ingenuity,  Houses  are 
built,  monuments  erected,  and  ma- 
chines constructed."  Crabbe  Syno- 
nyms 498  [quot  La  Crosse,  etc.,  R. 
Co.  V.  Vanderpool,  11  Wis.  119,  122, 
78  AroD  <911. 

fiS.   The  Kradox,  81  Fed.  860,  861. 

[a]  Ba&t-i9  poraoas  of  cities^ 
In  construing  the  Pennsylvania 
act  of  April  20.  1899,  which  for  the 

Erotection  of  the  public  health  pro- 
iblts  the  establishment  or  mainte- 
nance of  additional  hospitals,  pest- 
houses,  and  burial  grounds  in  the 
built-up  portions  of  cities,  the  court 
said:  'O'he  phrase  *bullt  up  portions 
of  cities'  must  be  understood  in  Its 
ordinary  and  popular  meaning,  and 
with  reference  to  the  object  of  the 
act,  Tii:  the  protection  of  the  public 
health.  The  object  of  the  act  must 
be  presumed  to  be  to  remove  sup- 
posed sources  of  contagion  from  Im- 
mediate contact  with  a  large  popu- 
lation." Com.  v.  Pittsburg  Charity 
Hospital,  198  Pa.  270,  274,  47  A  B80. 

SC.  The  Caroline,  5  F.  Cas.  No. 
2,418,  1  Brock.  884,  8S6,  887  (where 
the  court.  In  Interpreting  an  act  of 
congress  which  declares  chat  no  per- 
son "shall  build,  fit.  equip,  load,  or 
otherwise  prepare  any  ship  or  vessel 
within  any  port  or  place  of  the 
United  States,  nor  shall  cause  any 
ship  or  vessel  to  sail  from  any  port 
or  place  within  the  same,  for  the 
purpose  of  carrying  on  any  trade  or 
tramc  in  slaves  to  any  foreign 
country,"  said:  "To  build  a  vessel, 
and  to  flt  out  a  vessel,  are  two  dis- 
tinct acts,  as  clearly  separable  from 
each  other  as  any  acts  whatever. 
The  terms  are  applied  to  distinct 
and  dlffarent  operations.  To  build  a 
vessel.  Is  to  construct  her;  to  flt  her 
out.  Is  to  prepare  her  for  sea  after 
she  has  been  constructed.  They  are 
no  more  the  same  act,  than  to  build 
a  house,  and  to  furnish  a  house,  are 
the  same"). 

Ta]  As  laoladlag  fttralihlng  ma- 
oUhmt* — ^Whatever  Is  supplied  to  a 
vessel  for  the  purpose  of  making  it 
what  It  was  intended  to  be  and  to 
enable  It  to  enter  on  the  kind  of 
business  or  navigation  Intended  Is  a 
part  of  the  building  of  the  vessel, 
thua  including  machinery.  The  Para- 
dox, 61  Fed.^«0,  861. 


67.  La.  Rev,  Civ.  Code  art  S76f 
[quot  National  Contracting  Co.  y. 
New  Orleans  Sewerage,  eto.'.  Bd.,  141 
Fed.  S29.  880,  72  CCA  4781. 

68.  See  Building  and  Construction  • 
Contracts  post  p  688. 

68.  BnlUlagi 
Accidents  from  defective  me  Negll-' 

gence  [29  Cyo  4S6]. 
Aa^ 

Ftxtures   see   Fixtures    [19  Cyo 

10361. 

Personalty  see  Property  [82  Cyo 
667]. 

Realty  see  Property  [32  Cyo  6651. 
Breaking  and  entering  see  Snrglarjr 

[6  Cyo  1781. 
Burning  see  Xtaotk  ||  7-22. 
ESncroachment  by.  on  adjoining  lands 

see  Adjoining  Landowners  ft  14- 

26;  Adverse  Possession  2  C.  J.  pS7* 
Fixtures  as  including  see  Fixturos 

[16  Cyc  1036]. 
Lien  for  work  on  see  Mschanlci^ 

Llena  127  Cyc  SIL 
Party  walla  of  see^arty  Walls  [3D 

Cyc  780]. 
Public: 

Qenerally  see  Counties  [II  Cyo 
460] ;  Municipal  Corporations 
[28  Cvc  298,  6181:  States  136 
C^e^STO];  United  States  li9  Cjro 

Mechanic's  Hen  on  see  HechaalcST 
Liens  [27  Cyc  25]. 
Restrictions  and  restrictive  agree- 
ments concerning  see  Covenants 
[11  Cyc  1077];  Deeds  tl3  Cyo  71flJ. 
See  also  Build  ante  p  682. 

Biiht  o^  to  utsrai  sumurt  sea 
Adjoining  Landowners  SB  2»-^5. 

TO.  Century  D.  [quot  Mecca 
Realty  Co.  v.  Kellogg  Toasted  Com 
Flakes  Co.,  166  App.  Div.  74,  77^ 
151  NYS  750;  Corbett  v.  Sprin 
Garden  Ins.  Co.,  40  App.  Dlv.  62l 
680,  68  NYS  -148;  Favro  v.  State,  8 
Tex.  Cr.  462,  463,  46  SW  982,  78  Am 
SR  960], 

[a]  As  iKolndlnr  barn. — ^Under  an 
aocldent  iwllcy  providing  for  doubla 
indemnity  for  injuries  caused  by  the . 
burning  of  a  "building,"  recovery 
may  be  bad  for  death  resulting  from 
Injuries  received  In  the  burning  of 
the  contents  of  the  loft  of  a  barn. 
Wilkinson  v.  Mtna.  Ins.  Co.,  240  IlL 
205,  218,  88  NS  660,  110  AmSR  Ht, 
26  LRAN8  1256. 

[b]  AS  iaaludlng  Imj  wladow  aaA 
•aves^d)  Where  grantees  cove-  , 
nanted  that  no  building  should  bB 
erected  on  a  lot  adjoining  the  prop- 
erty sold  nearer  than  three  feet  from 
the  party  line,  the  term  "building" 
was  not  limited  to  the  main  bot^  of 
the  structure  erected  on  such  adjoin- 
ing lot.  but  included  overhanging 
bay  windows  and  eaves.  Supples  T. 
Cohen,  80  N.  J.  Eq-  88.  87.  88  A  27S. 
(2)  A  lease  of  a  buHdlng  conveys 
the  land  under  the  eaves  if  it  belongs 
to  the  lessor.  Sherman  v.  Williama. 
118  Ma««.  481.  18  AmR  622.  See  also 
Western  v.  McDermott,  L.  R.  2  Ch. 
72.  . 

[cl  As  bomtdasT  waHi 

(1>  'In  a  covenant  restricting  user, 
"building"  does  nqt  include  a  oound- 
ary  wall  of  reasonable  height  Child 
V.  Douglas,  Kay  660.  6  De  Q,  M.  A 
O.  739,  Si  BngCh  73»,  43  Reprint 
1067.  (2)  The  erection  of  a  iront 
boundary  wall  alongside  the  road 
eight  feet  six  Inches  high  Is  not  a 
breach  of  a  covenant  that  no 'build- 
ings except  dwelling  house*  should'- 
be  erected,  but  It  Is  a  breach  ef  that 
covenant  to  erect  part  of  that  wall 
to  a  height  of  eleven  feet,  against, 
which  was  to  be  a  biased  lean-to 
roof  for  the  purpose  of  a  vinery. 
Bowes  v.  Law.  L.  R.  9  Eq.  636.  ' 

[d]  As  McitflMal  eoBstxmetloii  or 
reoonstrnotloiu— "The  word  'building": 
has  a  double  slgnlflcance.  and  may 
be  employed  to  expresses  Idea  of 
original  cMmstruction,  cr  It  jniUr^|erT*> 
the  vuTVM§)\^t>z9mrfikuitjStnM^ 
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an  edifice"  for  any  nae;"  an  «difiee  erected  by  art 
and  fixed  on  or  over  the  soil,  composed  of  brick, 
atone,  marble,  wood,  or  other  proper  snbatanee  con- 
nected together,  and  designed  for  use  in  the  posi- 


tion in  which  it  ia  «o  fixed}"  a  fabric  or  edifiec^ 
eonatmeted  for  use"  or  eonvenienfle,  aa  a  hooae,  a 
dioreh,  a  shop,  ete.;"  a  fabric  or  e^ee,  aoeh  as  a 


of  reoonstractldn  or  the  building  of 
an  annex  to  an  edifice  already  con- 
■tincted,  which  would  form  so  con- 
•Iderahle  a  part  of  the  bulldlna  orlg- 
Inally  added  to  as  to  constitute  a 
new  ^uildlns."  Willis  v.  Boyd.  103 
Oa.  ISO,  188,  29  BE  707. 
_re]  Aa  IttolnOinff  a  fenoe^d) 
'^%er«  Is  no  well  estabUahed  legal 
definition  of  the  word  'building' 
which  absolutely,  and  under  all  cir- 
cumstances, either  Includes  or  ex- 
Qludea  a  fence.'  The  question 
creatljr  depends  upon  the  connection 
Ih  which  the  word  'building*  la  used, 
and  the  evident  purpose  of  the  stat- 
ute or  contract  In  which  It  is  found." 
Uecca  Realty  Co.  v.  Kellogg  Toasted 
Com  Flakes  Co.,  166  App.  Dlv.  74. 
78.  161  NTS  750  [quot  Swaser  v. 
flhasta  County,  141  Cal.  892,  394,  74 
P  1031]  (where  the  court  held  that 
an  act  requiring  that  all  necessary 
public  buildings  be  erected  by  con- 
tract and  let  to  the  lowest  bidder  in- 
cluded a  aubstantial  Iron  fence 
axound  the  county  courthouse).  (2) 
Whbther  in  any  particular  case  the 
word  "buildings"  includes  fences  de- 
pends on  the  circumstances  of  the 
case.  John  T.  Moore  Planting  Co.  v. 
Morgan's  Louisiana,  etc.,  K.,  etc., 
Co.,  126  La.  840,  883,  E3  8  22.  (3) 
"The  word  'building'  cannot  be  held 
to  Inblude  every  species  of  erection 
on 'land,  such  as  fences,  gates  or 
other  like  structures."  Truesdell  v. 
Gay,  18  Gray  (Mass.)  811.  812  [quot 
Clark  V.  Lee,  186  Mass.  223.  225,  70 
NB}  47,  where  It  was  held  that  a 
brick  wall  extending  from  a  house, 
boilt  on  part  of  a  retaining  wall  as 
a  screen,  is  not  a  building  or  "any 

Eart  of,  or  projection"  from,  the 
ouse  within  the  meaning  of  an 
etiultable  restriction  using  those 
terms].  (4)  A  fence  is  not  a  build- 
ing within  an  agreement  providing 
that  a  university  may  erect  a  uni- 
versity building  and  such  other 
buildings  aa  may  be  Incidentally  con- 
nected therewith.  Cincinnati  v.  Cin- 
cinnati University,  13  OhS&CP  2i,*. 
288-  (5)  A  fence  maintained  across 
land  acquired  for  street  purposes  Is 
a  "building,"  within  the  Greater  New 
York  Charter,  L.  (1901)  p  4.06  c  466 
E  971,  authorlxlng  the  board  of  esti- 
mate and  apportionment  to  .  permit 
siny  building  wholly  or  partially 
within  the  limits  of  an  unopened 
street  to  remain  unremoved  for  such 
time  or  times  as  they  shall  think 
proper.  Parsona  v.  New  York,  107 
Apr.  Dlv.  324,  827,  96  NTS  131  [aft 
IM  N.  T.  604  mem,  77  NB  1192 
mem].  (6)  A  covenant  not  to  erect 
a  butldlng  within  a  certain  distance 
of  a  boundaiy  line  Is  broken  by  the 
erection  of  a  fence  twenty  feet 
high.  Wright  V.  Evans,  2  AbbPrNS 
-  iN.  T.)  308.  (7)  Where  the  grantor 
inia.'deed  gave  the  grantee  the  privi- 
lege of  cutting  timber  to  be  used  for 
bvlldinv  on  tbe  premises  conveyed, 
evidence  of  usage  la  admissible  to 
show  that  the  building  Included 
tire  making  of  fences.  Livingston  v. 
Ten  Broeck,  16  Johns.  CS.  Y.)  14, 
8  -iAmD  287.  See  also  La  Crosse,  etc., 
•R.  'Co.  T.  Vanderpool,  11  Wis.  119, 
78  AmD  691  and  note. 

Tf]  As  InolodlMT  foundations  and 
oeuu. — (1)  "The  word  'building' 
necessarily  embraces  the  foundation 
cn  whU;h  It  rests;  and  the  cellar,  If 
tliere  be  one  under  the  edifice,  'Is 
'also  Included  In  the  term  house  or 
building.  To  speak  of  a  building  as 
being  five  stories  simply  communi- 
cates the  Idea  of  its  height  above  the 
ground,  and  neither  asserts  nor  de- 
nies that  there  is  a  cellar  under  tt. 
If  there  be  a  cellar,  the  word  build- 
ing includes  it  unaffected  by  the  Idea 
of  Its  height  above  the  foundation." 
Benedict  V.  Ocean  Ins.  Co.,  31  N.  Y. 
380,  394.    (2)  "The  land  Upon  which 


the  walls  of  a  stone  or  brick  build- 
ing rests,  or.  Indeed,  of  any  other 
kind  of  building  which  in  law  is 
considered  as  annexed  to  the  soil, 
and  which  Is  not  clearly  severed 
therefrom  by  the  terms  of  the  deed 
itself,  must  be  considered,  In  our 
opinion,  as  part  of  the  building  It- 
self." wade  V.  Odle.  21  Tex.  Civ.  A. 
656.  660,  64  SW  786.  See  also  State 
V.  Brower,  127  Iowa  687,  104  NW 
284. 

[g]  As  inoludlng  the  land  on 
wluoh  it  stands. — (1)  The  term 
"bulldlnR"  Includes  the  real  estate 
on  which  It  Is  situated,  unless  the 
general  meaning  of  the  terms  is 
modified  by  the  language  of  the  con- 
text. Gldley  v:  LovenBerg,  36  Tex. 
Civ.  A.  203,  209,  79  SW  831.  (2) 
"The  word  building  Is  a  term  as 
broad  as  the  word  house.  House 
has  been  construed  to  mean  both  the 
structure  and  the  land  on  which  it 
stands.  .  .  .  Whether  the  building 
used  exclusively  for  school  purposes, 
which  Is  exempted  by  the  constitu- 
tion from  taxation,  embraces  the 
land  necessary  for  that  use  depends 
upon  construction.  .  .  .  Article  4673 
of  the  Revised  Statutes  In  terms  ex- 
tends the  exemption  to  the  land  as 
well  as  the  building.  Unless  the 
land  Is  embraced  in  the  term  build- 
ing, this  legislative  expansion  of 
the  exemption  Is  void.  The  dlstln- 
gtilshed  gentlemen  who  codified  our 
laws,  and  the  legislature  which 
adopted  our  RevlBea  Statutes,  have 
construed  the  word  building  to  em- 
brace the  land  used  in  connection 
with  it.  .  .  .  Churches  and  school- 
houses  are  geherally  the  most  mas- 
sive and  splendid  architectural  orna- 
ments In  highly  civilized  communi- 
ties. They  are  not  usually  con- 
structed upon  wheels  or  portable,  to 
be  pulled  or  packed  from  one  tract 
of  lAnd  to  another  as  rapidly  as  the 
ownership  of  the  foundation  Is 
changed  oy  a  tax  sale.  To  exempt 
the  building  and  not  the  land  to 
which  It  Is  irremovably  fixed  is  a 
mockery  that  would  appear  ridicu- 
lous in  BO  solemn  an  instrument  as 
a  constitution.  We  conclude  that 
the  word  building  as  used  in  the 
constitution,  has  its  broader  signifi- 
cation, consonant  with  the  purpose 
of  the  exemption  and  the  settled 
policy  of  the  state."  Casslano  v. 
Ursullne  Academy,  64  Tex.  673,  675. 

[h]  As  Inolndlnr  maohlnery. — (l) 
Within  tax  laws  and  mechanics'  Hen 
laws  machlneiy  has  been  held  part 
of,  and  therefore  within  the  term, 
"building."  Paterson  v.  Delaware 
County.  79  Pa.  381,  884;  Wademan 
V.  Thorp,  5  Watts  (PaJ  115;  Morgan 
V.  Arthurs,  3  Watts  (Pa.)  140;  Gray 
V.  Holdshlp,  17  Serg.  &  B.  (Pa.)  413, 
17  AmD  680.  (2)  Where  "the  nature 
and  material  structure  of  the  build- 
ings and  property  insured"  are  re- 
quired to  be  described  in  a  policy  of 
Insurance,  machinery  Is  not  included. 
Baxendale  v.  Harvey,  4  H.  &  N.  445. 
449.  (8)  The  Missouri  statute  gives 
a  lien  on  any  building  or  other  Im- 
provement. It  has  been  held  that 
''improvements"  and  "building"  as 
thus  used  are  synonymous,  and  that 
the  lien  Is  on  the  building,  not  on 
the  Improvements,  as,  for  example, 
engines,  boilers,  etc.  Richardson  v. 
Koch,  81  Mo.  264,  270;  Graves  v. 
Pierce,  53  Mo.  423:  Collins  v.  Mott 
45  Mo.  100;  Melstrell  v.  Reach,  56 
Mo.  A.  248.  „ 

[I]  As  inolndlnr  ■  plsns^^rhe 
term  "building,"  as  used  in  a  restric- 
tion In  a  deed  that  no  "building" 
shall  be  placed  at  a  less  distance 
than  twenty  feet  from  the  easterly 
line  of  a  street.  Includes  a  plasaa 
about  eight  feet  wide  encircled  by  a 
railing  and  having  a  roof  supported 
by  posts  attached  to  the  house  an^ 


extending   along   the    entire  front 
within  the  restricted  limits.  Reardon 
V.  Murphy,  168  Mass.  601,  40  NE  8S1. 
[J]    As  Inelndlng  a  roonu— (l)  in 

construing  a  statute  prohibiting  the 
renting  of  a  building  for  gambling 
purposes  the  court  said:  "It  is  .  .  . 
contended  .  .  .  that  the  word 
'room'  is  not  mentioned  In  the  stat- 
ute. The  word  'building'  Is  mentioned 
and  if  he  rented  a  room  or  rooms  in 
the  building  this  we  think  would 
come  clearly  within  the  provision  of 
the  statute.^'  Peo.  v.  VIskniskkl.  169 
111.  A.  230,  286.  (2)  An  accident 
policy.  Insuring  against  accidenu 
"caused  by  the  burning  of  a  build- 
ing" while  the  insured  Is  therein,  In- 
sures against  accidents  caused  by 
fire  in  a  building;  and  hence  a  death 
caused  by  the  burning  of  the  con- 
tents of  a  room  In  a  building  was 
"caused  by  the  burning  of  a  build- 
ing." within  the  terms  of  such  poller, 
and  It  Is  Immaterial  whether  more  or 
less  of  the  building  itself  was  actu- 
ally consumed.  Houlihan  v.  Pre- 
ferred Acc.  Ins.  Co.,  127  App.  Dlv, 
680,  638,  111  NYS  1048. 

[k]  As  Inolttdintf  a  atahle..— in  a 
restriction  In  a  deed  that  no  build- 
ing shall  be  erected  on  the  granted 
premises  to  cost  less  than  a  certain 
sum,  and  that  but  one  building,  a 
private  stable  excepted,  shall  be 
erected,  the  word  "building"  Includes 
a  stable.  Peck  v.  Hartshorn,  189 
Mass.  110,  111.  76  NE  133.  See  also 
Orrell  V.  Peo.  94  111.  456,  34  AniR 
241;  Clark  v.  State,  69  Wis.  203,  210. 
33  NW  436.  2  AmSR  732. 

{1]  As  Intdndlng  stone  steps. — 
Stone  steps,  designed  and  fitted  to 
provide  the  only  entrance  from  a 
street  to  a  building,  so  as  to  make 
the  building  bccesslble.  are  a  part 
of  the  "building,"  although  the  steps 
are  not  In  actual  contact  with  the 
building.  Smith  v.  Adams,  206  Masf. 
613.  61f.  92  NE  760. 

[ml  "The  word  'building'  imports 
tanaiblUty.''— Wells  v.  Jersey  City, 
207  Fed.  871:  876.  See  Property  [3! 
Cyc  666,  6671. 

niostrattons  of  bvlUlinr  see  infra 
note  93. 

71.  Century  D.  [quot  Corbett  r. 
Spring  Garden  Ins.  Co.,  40  App.  Dir. 
628.  680,  58  NYS  148;  Pavro  v.  State. 
39  Tex.  Cr.  462.  453.  46  SW  932.  "S 
AmSR  950];  Worcester  D.  [quot 
Clark  V.  State,  69  Wis.  203.  206.  3J 
NW  486.  2  AmSR  732]. 

78.  Century  D.  [guot  Corbett  v. 
Spring  Garden  Ins.  Co .  40  App.  DIt, 
628,  630,  68  NYS  148];  Standard  D. 
[quot  Wlltlams  v.  State.  105  Ga.  SU. 
816.  32  SB  129,  70  AmSR  821. 

73.  Bouvler  L.  D.  [quot  State  t, 
Sanders,  81  Kan.  886,  838,  106  P 
1029;  Mecca  Realty  Co.  v.  KelloeK 
Toasted  Corn  Flakes  Co..  166  App. 
Dlv.  74.  77.  161  NTS  760;  Rouse  v 
CatsklU,  etc..  Steam  Boat  Co..  SS 
Hun  80,  82,  13  NYS  126  (alT  133  N 
Y.  679  mem.  81  NG  623  mem);  An- 
derson V.  State.  17  Tex.  A.  306.  310]. 

74.  Webster  D.  [quot  State  v. 
Sanders.  81  Kan.  836,  106  P  10*9; 
Children's  Seashore  House  for  In- 
valid Children  v.  Atlantic  City,  68  N. 
J.  L.  386.  53  A  399.  59  LRA 
947;  Anderson  v.  State.  17  Tex.  A 
306.  310;  Clark  v.  State,  69  Wla  263, 
206,  33  NW  436.  2  AmSR  732].  „ 

7fc.  McOary  v.  Peo.  46  N.  Y.  ISI. 
161. 

76.  Webster  D.  [quot  SUte  t. 
Barr.  89  Conn.  40.  44:  State  v^  Gib- 
son. 97  Iowa  416,  419,  66  NW  7*': 
Coddlngton  V.  Beebe.  31  N.  J.  L.  4<7. 
484:  Presbyterian  Church  v.  Allison. 
10  Fa.  413.  416;  Clark  v.  State.  e> 
Wis.  203.  206.  33  NW  436,  2  AmSB 
732;  Reg.  v.  Labadle.  32  if.  C.  Q.  B. 
429.  4811. 

[a]    »x«vs«"  diatlBvvlshea'— (i> 

The  word  "house"  has  a  narrower 
and  more  restitcted  tneaplng  tu» 


VW  lata*  easea,  dsrelopauata  and  tiuwffss  In  the  Uw  see  cumulative  AnnotatIonaf]^§?r^t^ 
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hoaae,  efaareh,  or  the  like"  and  designed  for  the 
habitation  of  men  or  animals,  or  for  the  shelter  of 
prop^y;"  a  Btmctnre;"  any  structure  with  walls 
and  a  roof  ;^  in  the  nature  of  a  house  built  where 
it  is  to  stand,"^  which  has  a  capacity  to  contain,  and 
is  designed  for  the  habitation  of  man  or  animals, 
or  the  sheltering  of  property;**  a  stmeture  or  edifice 
inclosing  a  E^ee  within  its  walls  and  usually  cov- 
ered with  a  roof,  such  as  a  house,  a  church,  a  shop, 
a  bam,  or  a  shed;"  a  structure  or  edifice  erected  by 
the  hand  of  man,  composed  of  natural  materials, 
u  stone  or  wood,  and  intended  for  nae  or  conven- 
ienee;**  a  tenanent;"  a  thing  bnilt;**  that  which  is 


the  word  "building."  State  v.  Oarlty, 
46  N.  H.  61,  <2.  (2)  But  where  de- 
fendant was  extradited  from  Canada 
for  setting  Are  to  and  burning  a  cer- 
tain brick  "hoase,"  occupied  and  in- 
habited as  a  retail  shoe  etore,  and 
WAS  Indicted  for  setting  Qre  to  and 
burning  a  certain  store  "building" 
tben  and  there  occupied  as  a  store, 
the  objection  that  the  crimes  charged 
in  the  information  and  In  the  in- 
dictment were  not  the  same  was 
without  merit.  The  court  said: 
"  "House*  and  'building'  are  synony- 
mouB  terms.  It  will  be  noticed  that 
It  is  not  charged  as  being  a  dwell- 
ing house,  and.  while  It  ts  alleged  to 
have  been  inhabited,  what  follows 
this  word  in  the  information  shows 
that  no  more  was  meant  than  that 
the  building  was  posaesBed  and  used; 
for  it  is  charged  that  those  who  thus 
'inhabited'    It   did   so   for  business 

Surposes."  State  v.  Spiegel,  111 
owa  701,  706,  8S  NTV  722. 
[b]  "kmlinc^  dlsUngnlshedi^ 
(1)  In  construing  a  restrictive  cove- 
nant that  "not  more  than  one  build- 
ing shall  be  erected  on  a  single 
lot,"  the  court  said:  "The  word 
■building"  connotes  normally  matters 
of  construction,  whereas  the  word 
"residence'  directs  attention  solely  to 
a  use  or  mode  of  occupancy  to 
which  a  building  may  be  put  It  is 
one  thing,  therefore,  to  restrict  the 
uses  to  which  a  lot  may  be  put  to 
the  construction  of  one  building  on 
It,  but  to  go  further  and  restrict 
the  use  to  which  such  building  may 
be  put  is  another  and  quite  a  difTer- 
ent  proposition."  Fortesque  v,  Car- 
roll, 76  N.  J.  Eq.  683,  B8<,  76  A 
913,  AnnCasl912A  79.  <2)  An  In- 
dictment charging  larceny  from  the 
'residence,"  under  an  act  prohlblt- 
InB  larceny  from  any  "builalng"  on 
nre,  was  not  objectionable  on  the 
sround  that  the  term  "residence" 
was  not  synonymous  with  "bulld- 
InR."  Peo.  T.  Klammer,  117  Mich. 
39|,  400.  100  NW  800. 

77.  Cowdrlck  V.  Morris,  9  Co. 
!1I.  314. 

78.  State  v.  Gibson,  97  Iowa  416, 
419.  66  NW  742,  74S. 

7».  Century  D.  [quot  Corbett  v. 
Spring  Gardan  Ins.  Co^  40  App.  Dlv. 
m.  630,  68  NTS  148;  P*avro  v.  State, 
!9  Tex.  Cr.  4B2.  453,  46  SW  932,  li 
AmSR  950];  Woscester  D.  [quot 
Clark  V.  State,  69  Wis.  20S,  S06,  SS 
NW  436,  2  AmSR  732}. 
^  la]  'vtvwtaN"  OMlaraMwa^ 
A  buUdinir  ts  a  structure  which,  of 
eourse."  ineludes  every  form  of  arti- 
nclal  house;  but  also  many  struc- 
tures not  included  in  that  more  re- 
■tricted  '  term.  And  so  the  word 
structure'  In  Its  broadest  sense  In- 
cludes any  production  or  piece  of 
work  artlflcially  built  up  or  com- 
posed of  parts  Joln«d  tocftther  In 
some  definite  manner,  and  Its  mx- 
tedded  legal  slgnillcanee  can  easily 
be  gathered  from  the  great  variety 
of  subjects  to  which  It  Is  amilled  In 
creating  and  penalising  what  are 
known  as  statntorr  misdemeanors. 
In  casea  like  this,  lexicographers' 
wnnitlons  are  useful  as  guide  posts, 
hut  they  do  not  take  us  to  our  desti- 
natlWL  The  statutory  meaning  of  a 
word  or  phrase  must  be  gathered 
inim  the  purpose  for  which  the  law 
cenuining  It  was  enacted."  Caddy  v. 
Interborongh  R^ia  Transit  Co.,  195 


N.  Y.  416,  420,  S8  NB  747,  SO  LRANS 
30  and  note  LQUOt  Mecca  Realty  Co. 
Y.  Kellogg  Toasted  Com  Flakes  Co., 
166  App.  Dlv.  74,  77,  161  NYS  7601. 

80.  Tomuschat  v.  North  British, 
etc.,  Ins.  Co.,  77  N.  H.  388,  890,  92 
A  329,  AnnCaslOlBD  1166. 

SI.  Murray  D.  [quot  Rouse  v. 
CataklU,  etc.,  Steam'  Boat  Co.,  69 
Hun  80,  82,  13  NYS  126  <aff  133  N. 
Y.  679  mem,  81  NE  628  mem)]. 

82.  La  Crosse,  etc.,  R.  Co.  v.  Van- 
derpooU  11  Wis.  119.  121,  78  AmD 
691  [quot  Clark  t.  State,  69^Wls.  203, 
206,  33  NW  438,  2  AmSR  f32]. 

83.  No  well  V.  Boston  Academy, 
130  Mass.  209,  210  [quot  Blakemore 
v.  Stanley,  169  Mass.  6,  7,  33  NE 
689]. 

84.  Black  li.  I>.  [quot  Mecca  Real- 
ty Co.  V.  Kellogg  Toasted  Corn 
Flakes  Co.,  166  App.  Dlv.  74,  77,  151 
NYS  760]. 

86.  Com.  V.  McCaughey,  9  Gray 
(Mass.)  296,  297  [quot  Easthampton 
V.  Hill,  162  Mass.  302,  304,  38  NB 
502:  Com.  V.  Bossidy,  112  Mass.  277, 
278]  (where  the  court  said:  "A 
building  is  a  tenement,  though  a 
tenement  may  be  a  part  of  a  build- 
ing, or  something  besides  a  building 
or  a  part  thereof"). 

86.  Webster  D.  [quot  State  v. 
Sanders,  81  Kan.  836,  106  P  1029; 
Children's  Seashore  House  for  Inva- 
lid Children  v.  Atlantic  City,  68  N. 
J.  L.  386,  389,  53  A  399,  69  LRA 
947;  Anderson  v.  State,  17  Tex.  A. 
306,  810:  Clark  v.  State,  69  Wis.  203, 
206,  33  NW  436,  2  AmSR  732]. 

87.  Standard  D.  [quot  Williams  v. 
State.  106  Ga.  814,  816,  32  SE  129. 
70  AmSR  82;  Corbett  v.  Spring 
Garden  Ins.  Co.,  40  App.  Plv.  628, 
630,  68  NYS  1481. 

88.  Molr  V.  Williams,  [1892]  1  Q. 
B.  264,  270. 

88.  Century  D.  [quot  Corbett  v. 
Spring  Garden  Ins.  Co..  40  App,  Dlv. 
6J8,  630,  S8  NYS  148]. 

90.  Century  T>.  [quot  Rouse  t. 
Catskill,  etc.,  Steam  Boat  Co.,  69 
Hun  80,  82,  13  NYS  126;  Favro  v. 
State,  39  Tex.  Cr.  462,  463,  46  SW 
982,  73  AmSR  960]. 

91.  Stevens  v.  Oourley,  7  C.  B.  N, 
S.  99,  112,  97  ECL  99.  HI  Reprint 
762.  U  Ehc  S16. 

[aj  A.  lMn  ear  Is  not  a  "building," 
which  implies  a  permanent  structure, 
and  not  a  part  of  the  rolling  stock 
of  a  railroad  company  which  may  be 
moved  at  will  along  the  line  of  the 
railroad.  St.  Louis,  etc..  R.  Co.  v. 
Berry,  86  Arli.  309.  315,  liO  SW  1049. 

88.  Truesdell  v.  Gay,  13  Gray 
(Mass.)  311,  812  [guot  Central  Trust 
Co.  v.  Cameron  Iron,  etc.,  Co..  47 
Fed.  136;  Rouse  v.  Caudclll,  etc.. 
steam  Boat  Co.,  B9  Hun  80,  82,  13 
NYS  126  (aff  Its  N.  T.  <7ft  mem, 
81  NB  628  mem)], 
ja]  Osaersl  obaiaetestoUes*— 
"Th»  words  'build'  and  'building,* 
as  a  werb  and  participle,  are  com- 
monly used  as  applicable  to  the 
erection  of  numerous  structures. 
.  .  .  Thus,  we  speak  of  building 
bridges,  building  fences,  sidewalks, 
embankments,  etc.  But  notwith- 
standing this,  we  think  the  word 
building,  as  a  noun,  has  a  common, 
'well  understood  meaning,  exclusive 
of  structures  of  this  character,  and 
including  only  those  which  have  a 
capacity  to  contain,  and  are  designed 
for  the  habitation  of  man  or  anl- 


boilt,  as  A  dwelling  house,  bam,  etc.;"^  a  bloek  of 
brick  or  stone  woik,  covered  in  by  a  roof.^  As 
commonly  understood,  a  house  for  residence,  busi- 
ness, or  public  use,""  or  for  shelter  of  animals  or 
storage  of  goods;"  and  imports  a  structure  of  con- 
siderable size  and  intended  to  be  permanent  or  at 
least  to  endure  for  a  considerable  time.^^  Taken 
in  its  broadest  sense  it  can  mean  only  an  erection 
intended  for  use  and  oeenpation  as  a  habitation,  or 
for  some  purpose  of  trade,  manufacture,  ornament, 
or  use,  constituting  a  fabric  or  edifice,  such  as  a 
house,  a  store,  a  ehnrch,  a  shed."  What  is  a  build- 
ing  must  always  be  a  question  of  d^ree."   la  a 

mals,  or  the  sheltering  of  property. 
We  say  that  things  are  built  which 
we  do  not  call  buildings  after  they 
are  c<mipleted.  Thus,  suppose  a  wit- 
ness on  the  stand  should  testi^ 
that  the  owner  of  a  certain  lot  had 
built  a  fence  upon  it.  If  counsel 
desired  to  know  If  the  lot  was  other- 
wise vacant,  he  would  not  ask  if 
there  were  any  other  buildings  upon 
it,  but  would  ask  if  there  were  any 
buildings  upon  it.  And  if  there 
were  noth,lng  but  the  fence,  the  wit- 
ness, using  the  language  in  Its  ordi- 
nary Blgnlncatlon,  would  undoubtedly 
answer  no.  Because,  although  he  had 
spoken  of  building  the  fence,  yet  he 
would  not  call  it  a  building,  and 
nobody  would  ordinarily  so  consider 
It.  So,  If  one  were  asked  if  there 
were  any  buildings  on  the  streets, 
if  nothing  but  sidewalks  were  there, 
he  woula  unhesitatingly  answer  no, 
yet  might,  at  the  next  moment,  speak 
of  building  a  sidewalk.  So  when  we 
undertake  to  state  bow  many  build- 
ings there  are  on  any  farm  or  lot, 
or  in  any  village  or  town,  we  are 
never  understood  to  refer  to  fences, 
bridges,  or  anything  of  that  sort, 
but  only  to  those  structures  which 
have  a  capacity  to  contain,  commonly 
included  among  buildings.  And  this 
common  idea  seems  to  be  strictly 
correct,  according  to  the  most  accu- 
rate analysis.  In  CJ-abbe's  Syno- 
nyms. 498  ..  .  the  most  precise  and 
accurate  distinction  between  the 
words  build,  erect,  and  construct, 
seems  to  be  stated.  It  says:  "What 
is  built  is  employed  for  the  purpose 
of  receiving,  retaining  or  confining; 
what  is  erected  is  placed  in  an  ele- 
vated position:  *hat  is  constructed 
is  put  together  with  Ingenuity.'  And 
again:  'Houses  are  liulit,  monuments 
erected,  and  machines  constructed.* 
Such  nice  distinctions  and  shades 
of  meaning  should  never  be  observed 
in  opposition  to  the  ordinary  and 
common  understanding  of  men,  un- 
less  the  Intent  of  the  statute  mani- 
festly required  it.  But  here'  the 
common  meaning  of  the  word 
'building'  as  a  noun,  is  identical  with 
its  most  exact  signification:  and  in 
our  opinion  it  does  not  include  a  rail- 
road bridge,  or  any  other  bridge." 
La  Crosse,  etc.,  R.'  Co.  v.  Vanderpool, 
11  Wis.  119,  121,  78  AmD  691  and 
note. 

93.  Stroud  D. '  [Quot  A  damson  t. 
Rogers.  22  Ont.  A.  41E,  417  (app 
dlsm.  28  Can.  B.  07169)). 

[a]  What  ls<— (1)  An  addition,  as 
an  open  shop  thrown  out  from  the 
building  and  connected  by  a  roof. 
S*5  Xt-^'e^SfJli  6  B.  &  Ad.  666.  27 
ECL  28S,  no  Reprint.  (8)  Arches 
over  which  a  road  passed  and  oc- 
cupied aa  a  cellar.  Thompson  t. 
Sunderland  Gas  Co.,  2  Ex.  D.  429. 
'(8)  A  chicken  house.  Glllock  v. 
Peo..  171  111.  807,  49  NE  712;  Smart 
v.  Hart,  76  Wis.  471,  44  NW  614. 
Contra  White  v.  Springfield  Mut. 
F.  AsBur.  Co.,  8  Gray  (Mass.)  6G6; 
Bailey  v.  State,  26  Oh.  Cir.  Ct.  376. 
(4)  A  cow  house  or  stable.  Smart  v. 
Hart,  76  Wis.  471.  44  NW  614;  Whit- 
more  V.  Wenlock,  5  H.  A  G.  9,  44 
ECL  16,  184  Reprint  460.  (6)  A 
dugout  or  cave  thirteen  feet  long, 
ten  feet  wide,  and  seven  feet  deep, 
mostly  below  the  surface  of  the 
ground,   covered   with,  a  roof  aad 


BUUmiNQ- 


siatuiA  -  thtf  woird  "bnilduig:"  'w^ll 

Itifi^bar  '  Securely  fastened  to  the 
sttucCu^.  and  used  for  the  storage 
ajid  jiceaervatlon ,  of  victuals,  vese- 
taUW.:  and  -the  like.  State  v. 
Santera,  81  Kan.  836;  106  P  .1029. 
<6)  Jk.  floatlns  wharf.  Olmsted  v. 
McNall,  7  Bla^.  (Ind.>  887.  Contra 
Coddincton  t.  Beebe.  31  N.  J.  L.  477. 
(7)  A  frelsht  car. resting  on  timbers 
oh  raliro&a  ground  after  tbe  removal 
of  t|ie  tmckfl,  and,  occupied  by  sec- 
tion hands  as  a  lodging  place.  State 
V.  Anderson,  164  fewa  701,  1S5  NW 
406.  Contra  Caddy  v.  Interborough 
Rapid  Transit  Co..  105  N.  T.  416.  M 
NEr747,  30  LRANS  SO.  (8)  A  green- 
house. CUfCord  T.  Holt.  [1899]  1  Cb. 
698.  <9)  A  hotel.  Bruen  v.  Peo.,  206 
III.  417,  69  NE  24.  (10:F  A  house  in 
separate  flats,  all  under  one  roof. 
Ifondon  County  Council  v.  Edwards. 
[1898]  3  Q.  B.  75.  (11)  A  lunch 
wagon  moved  from  without  to  within 
the  fire  limits,  placed  on  a  city  lot, 
and  there  connected  with  gas,  tele- 
phone and  electric  light  wires  for 
business  purposes.  Montclalr  v. 
Amend.  (NT  J.)  .68  A  1067,  1088.  (12) 
An  ordinary  box  car  In  use  ae  a 
freight  car.  State  v.  Lintner,  19  S. 
D.  447,  104.  NW  206.  Contra  St. 
Louis,  etc-  R.  v.  Berry,  88  Ark.  809, 
110  SW  1049.  (13)  A  planing  mill. 
State  V.  Haney.  110  Iowa  26,  81  NW 
161.  .(14)  A  portico.  Coburg  Hotel 
V.  London  ClTounty  Council,  19  Cox.  C. 
C.  411.  (15)  A  sawmill  has  been 
held  not  necessarily  a  building  within 
a  statute  problblting  tbe  burning  of 
"any  building"  other  than  a  dwelling 
house,  and  therefore  an  Indictment 
founded  on  that  provision,  which 
charged  the  respondent  with  burning 
a  sawmill,  was  quashed.  The  court, 
after  giving  Webster's  definitions  of 
a  sawmill,  said:  "Now  if  our  stat- 
ute against  arson  had  made  the 
burning  of  a  mill  an  offense,  of  course 
the  burning  of  a  saw-mlU  would  be 
so,  and  that,  too,  whether  the  mill 
were  In  a  building  or  not.  But  our 
sta-tute  in  this  case  uses  the  word 
building,  and  the  offense  here  charged 
Is  not'commltted,  unless  some  bulld- 
ibB.  Is  burned.  The  Indictment 
cdurges  the  burning  of  a  saw-mlU, 
without  alleging  that  it  was  a  bulld- 
laK  ^er  that  the  mill  was  In  any 
buMdlng.  If.  It  had  alleged  that  the 
dafsndant  burned  a  certain  building 
called  a  saw-mill,  it  would  have  been 
w^  .enough,  and  that  is  the  form 

Sven  in  all  the  precedents  I  have 
en  able  to  find  founded  on  a  stat- 
ute worded  like  ours.  ...  If  a  saw- 
mill Is  necessarily  a  building,  so  that 
a  .  man  cannot  burn  a  saw-mill  and 
not.  burn  a  building,  perhaps  the  In- 
dictment would  be  well  enough.  But 
if  a^man  can  burn  a  saw-mill  and  not 
burn  a  building,  then  the  Indictment 
does  not  describe  or  charge  an  act 
which  necessarily  constitutes  an  of- 
fense, either  under  our  statute  or  at 
common  law.  If  a  man  bums  my  wln- 
nowlng-mlll  or  mowing  machine,  he 
may  be  liable  for  the  damages^  but 
our  statute  does  not  make  that  arson; 
and  so  of  a  threshing  machine,  or  a 
machine  for  sawing  wood,  whether 
It  Is  carried  by  horse  power,  by 
water,  by  wind,  or  by  steam.  The 
same  would  oe  true  of  a  shingle  or 
a  clapboard  machine,  both  of  which 
are  as  frequently,  perhaps  and  as  ap- 
propriately, called  mills  as  machines. 
At  the  present  day  .It  Is  not  uncom- 
mon. In  riBKlons  of  forest  or  wood- 
land, for  the  owner  to  purchase  a 
steam  s&w-mlll,  with  an  engine,  all 
necessary  machinery,  gearing,  saws, 
carriage,  &c. ;  being  a  perfect  saw- 
mill for  the  manufacture  of  lumber. 
All  he  has  to  do  Is  to  lind  an  eligible 
position  in  the  forest  to  locate  it. 
saw  up  all  the.  timber  In  -Its  Im- 
mediate vlctniur,  and  then,  instead 
of  moving  the  timber  to  the  mill,  he 
removes  the  saw-mllt  to  the  timber. 
The;saw-miU  is  perfect  without  any 
bul1d.lng.  It  may  be  customary  to 
ttet  VP  posts  around  It  temporarily, 
when  located,  and  put  a  root  of  slabs 


iabnoBt  alw&ys  I  depend  for  its  meailiiig,  ia  bouw  degree,  on  the  par- 


over  it, 'to  protect  the  mill  from 
rains,,  and  f^  the  conv«nl«no«  of  the 
workmen  who  operate  the  mill  in 
the  spring  and  summer;  and  in  the 
winter  It  is  not  usually  run  at  all. 
The  saw-mlll  is  just  as  perfect  with- 
out such  covMing  as  with  It.  It  Is 
not  very  uncommon  to  a^  Baw-millH 
advertised  to  be  constructed  and  for- 
warded to  any  part  of  the  oonntry> 
to  order,  at  prices  varying  accord- 
ing to  the  capacity  of  the  mllL"  State 
v.  LIvermore,  44  N.  H.  386,  887.  (16) 
A  shed  closed  on  two  sides  and  hav- 
ing a  roof,  used  by  respondent  for 
purposes  connected  with  the  oceiwa- 
tion  of  his  wharf.  Watson  v.  Cot- 
ton, 6  C.  B.  61,  67  BCL  61,  136  Re- 
print 792.  (IT)  Sheds  for  protec* 
ing  mine  engines.  Pownall  v.  Daw- 
son, 11  C.  B.  9,  73  ECL  9.  138  Re- 
print 372.  (18)  A  shelter.  Manners 
V.  Johnsoji,  1  Ch.  D.  673.  (19)  A 
silo.  In  re  Broadwater,  64  L.  J.  Ch. 
1104.  (20)  A  stone  building  roofed 
over,  used  for  keeping  guano.  Uor- 
lah  v.  Harris.  L.  R.  1  C.T».  166.  (21) 
A  structure  erected  for  an  engine 
and  consisting  of  a  roof  made  of 
boards  and  rooflng  paper  and  sup- 
ported by  rows  of  poets  and  fire 
walls  composed  of  boards  and  piles 
of  wood.  Concord  v.  Morgan.  74 
N.  H.  32,  64  A  725.  (22)  A  structure 
In  course  of  erection  and  Intended 
for  a  dwelling,  which,  although  unfit 
for  the  purpose  for  which  It  is  ulti- 
mately designed,  and  not  occupied 
as  a  dwelling,  is  vet  so  far  com- 
pleted as  to  be  used  temporarily  for 
the  shelter  or  occupation  of  man  or 
beast,  or  for  the  storage  of  tools 
or  other  personal  property  for  safe- 
keeping. Clark  V.  State,  69  Wis. 
203,  3f  NW  436,' 2  AmSR  732.  (23) 
A  Structure  so  far  completed  that 
the  partitions  are  set.  floors  laid, 
roofs  finished,  and  the  outside  of  the 
walls  practically  finished.  Tomus- 
chat  V.  North  British,  etc..  Ins.  Co.. 
77  N,  H.  368,  92  A  829,  AnnCasl91&D 
116u  and  note.  Contra  Rex  v.  Wor* 
rail,  7  C.  &  P.  616,  32  ECL  736.  (24) 
A  summerhouse.  Rex  v.  Norrls,  R. 
&  R.  61.  (26)  A  trelllswork  screen. 
Wood  v.  Cooper,  11894]  8  Ch.  671. 
(26)  An  unfinished  house  of  which 
the  walls  were  built  and  finished, 
a  considerable  j>art  of  the  flooring 
laid,  and  the  internal  walls  and  ceil- 
ings prepared  ready  for  plastering. 
Rex  V.  Manning,  L.  R.  1  C.  C.  838, 
841  (where  the  court  said:  "A  build- 
ing need  not  necessarily  be  a  com- 
pleted structure;  it  Is  suflldent  that 
it  should  be  a  connected  and  entire 
structure").  Contra  McOary  v.  Peo. 
46  N.  T.  153.  (27)  A  wooden  adver- 
tisement boarding.  Pocock  v.  Ollham, 
Cab.  &  E.  104.  Contra  Slaughter  v. 
Sunderland.  60  L.  J.  M.  C.  91.  (281 
A  wooden  structure  exceeding  thirty 
feet  in  height,  atad  consisting  of 
three  upright  legs  which  support  a 
platform  to  carry  a  crane  for  the 
purpose  of  hoisting  Up  materials  to 
be  ueed  Irr  the  erection  of  a  build- 
ing, the  structure  being  removed 
when  ,  the  building  has  been  erected. 
Aylward  v.  Matthews.  [1906J  1  K.  B. 
343.  (29)  A  wooden  structure,  let 
Into  the  ground  by  posts,  nine  feet 
six  inches  long,  three  feet  deep, 
and  seven  feet  high,  roofed,  glased 
In  front,  and  with  a  door  at  one 
end,  used  only  for  exhibiting  photo* 
graphs,  and  with  no  public  approach. 
Leicester  v.  -  Brown.  62  L.  J.  M.  C. 
22.        .    ,   .  , 

[b1  Wliat  la  BOt.!— (1)  A  tempor-i. 
ary  oooth.  Allen  v.  Ayre.  3  I).  A 
R  96..  16  ECIi  140.  ttY  A  brick  wall 
six  feet  in  height  with  a  coping  one 
foot  in  height,  to  be  uaed  as  a  fence 
or  wall,  on  the  line  of  the  street. 
Nowell  v.  Boston  Academy,  130 
Mass.  309.  <S).  A  bridge.  Burt  v. 
Washington,  3  Cal.  246;  Pike  County 
V.  Norrlngton,  82  Ind.  190;  Dunn  v. 
North  Missouri  R.  Co..  24  Mo.  493: 
La  Oosse,  etc.,  'R.  Co.  v.  Vanderpool. 
11  Wis.  119.  :78  .AlnD  601  and  note. 
(4)  A  bulkhead,  which  iB.a  neoessary 


feature  of  water'  front  property. 
Tlmpson  V.  New  York,  8  App.  £Hv. 
424,  89  NTS  248.  (6)  The  masonry 
on  the  sides  of  a  eanal.  Reg.  v. 
Overseers  of  Neath.  L.  R.  6  Q.  B. 
707.  (6>  C^ells  in  a  jail,  consisting 
of  steel  tanlu  or  ea*ge8  erected  in. 
but  Independent  of.  the  Jail  building. 
Sarver  v.  Los  Angeles  County,  166 
Cal.  187,  103  P  917.  (7)  A  church- 
yard wall,  BO  built  as  to  form  an 
arcade  or  covered  way  for  the  pro- 
tection from  tite  weather  of  frescoes 
proposed  to  be  Minted  on  the  panels 
on  that  aloe  of  che  wall  which  would 
be  Inside  the  churchyard.  St  Botolnh 
r.  Parlshlonera,  [1900]  P  69.  (S) 
A  coke  oven.  Central  Trust  Co.  v. 
Cameron  Iron,  etc..  Co..  47  Fed.  136. 
(9)  A  conservatory  which  projects 
from  a  dwelling  house.  Hibbert  v. 
Acton  Local  Bd.,  6  T.  L.  R.  274.  (10) 
A  hogpen  and  a  henhouse,  from  three 
and  one-half  to  six  feet  high,  covered 
with  boards,  and  with  a  partition  ot 
boards  between  them.  WMte  v. 
Springfield  Mut.  F.  Assur.  Co..  i 
(frar  (Mass.)  566.  (11)  Hustings 
erected  at  polls.  Allen  v.  Ayre.  1 
D.  &  R.  06,  16  EX::L  140.  (12)  A  Struc- 
ture described  as  a  limekiln,  of  cer- 
tain dimensions  at  the  base,  built  of 
stone  and  brick.  Cowdrick  v.  Morris. 
•9  Pa.  Co.  312,  814  (where  the  court 
said:  "While  a  kiln  very  properly 
may  be  said  to  be  In  the  nature  ot  a 
permanent  erection,  yet  it  lacks  tbe 
element  of  a  building  In  the  sense  of 
the  mechanics'  lien  law.  A  base 
built  of  solid  masonry.  Is  a  perma- 
nent structure,  yet  no  one  would  call 
It  a  building;  It  may  extend  as  far 
above  the  surface  of  the  ground  as 
a  kiln.  The  stack  Intended  for  a 
furnace,  is  a  permanent  structure, 
yet  considered  singly  and  alone, 
without  reference  to  any  building  at- 
tached to  it.  is  simply  a  stack,  not 
a  building.  ...  It  is  only  a  build- 
ing when  connected  with  a  casting- 
house  or  foundry  built  In  connection 
with  It,  and  constituting  part  of  an 
entire  erection").  (IS)  An  inclosed 
park.  State  V.  Barr,  39  Conn.  40. 
(14)  A  portable  schoolhouse  of  a 
city,  movable  from  place  to  place  as 
the  exigencies  require.  'Whlteley  v. 
Baltimore.  118  Md.  641,  77  A  8B1. 
(16)  A  Steamboat  Is  not  a  building 
within  the  statute  prohibttlng  thh 
sale  of  Intoxicating  liquors.  Rouee 
V.  Catsklll,  etc..  Steam  Boat  Co.,  69 
Hun  80,  82,  18  NY6  126  [aff  lli  N. 
Y.  679  mem,  tl  NE  628  mem] 
(where  the  court  said:  "The  word 
"build'  Is  derived  from  the  word 
"bold,'  meaning  a  dwelling.  A  build- 
ing is  defined  to  be  'a  structure  in  the 
nature  of  a  house  built  where  It  Is 
to  stand.'  .  .  .  'As  commonly  under- 
stood, a  hpuae.  for  residence,  busi- 
ness or  public  use,  or  for  shelter  of 
animals,  or  storage  of  goods.'  .  .  . 
And  very  generally,  thou^  not  al- 
ways, the  Idea  of  a  habitation  for  the 
permanent  use  of  man,  or  an  erection 
connected  with  his  permanent  use.  Is 
implied  in  the  word  *bullding.'  Bou- 
vler  defines  the  word  as  'an  edifice 
erected  by  art  and  fixed  upon  or  on 
the  soli,  composed  of  different  pieces 
of  stone,  brick,  marble,  mod  or 
other  proper  substance,  connected  to-* 
gether,  and  designed  for  permanent 
use  In  the  position  in  which  It  Is  so 
fixed.'  A  building  Is  a  part  of  the 
land.  One  would  not  cal)  a  tent  a 
building.  As  eatd  in  one  cast  of  the 
word  building:  'In  Its  broadeat  sense 
It  can  •  mean  imly  on  erection  ie- 
tended  for  uae  and  occupation  as  a 
habitation,  or  for  aome  purpose  of 
trade,  manufacture.  omanMUt*  or  nsa 
conatltuting-  a  fabric  or  edifice,  sudi 
as  a  house,  a  store,  a  church,  a 
shed.'  (Trueadell  v.  Oay,  It  lOray 
(Masa.)  311.)  A  vault  tor  the  inters 
ment  of  the  dead,  although  above 
ground,  is  not  a.  building  under  the 
Rtatute  against  burglarvL  (Feoole 
v.  Richard  liOS  N.  TT  137.)  Whether, 
it  would,  be  a  building  ^tpider  this 
statute  we  need  not  Inqairsk  But  we* 
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tiealar  sabjeet,  and  its  eonneetion  with  dther 
words.** 

Bnildinc  cosunwced.  Some  work  and  labor  on 
the  ground,  the  effects  of  which  are  apparent,  eawly 
seen  by  everybody,  snch  as  beginning  to  d^  the 
foDsdation,  or  work  of  like  desertion,  wfaidd  every 
ooe  can  readily  see  and  recognize  aa  the  commenee* 
ment  of  a  bnUding.**^ 

BaUding  land.  A  term  frequently  used  for  land 
capable  of  beii^  bnilt  on;  land  suitable  for  being 
bnilt  on  in  the  judgment  of  those  who  eome  to  that 
eonelusion.'* 

BsUdinff  leaae.  A  lease  of  land  for  a  long  term 
of  years,  usually  nine^-nine,  at  a  rent  called  a 

■re  confident  that  ft  would  be  a 
great  mlease  of  languase  to  speak 
of  u.  steamboat  as  a  bulldlns.  If 
one  were  to  say  that  be  saw  a 
building  floating  down  the  river  with 
many  people  In  It,  he  never  would  be 
tboucht  to  mean  a  vsssel.  A  vessel 
Is  not  fixed  In  the  earth,  and  does 
not  form  a  part  of  the  land.  ICven 
when  fastened  to  the  shore  it  would 
not  pass  by  a  conveyance  of  the 
land.  And  though,  in  eome  excep- 
tional cases,  bufldtngs  may  be  re- 
moved from  the  land,  still  the  pre- 
Tslling  idea  Is  that  of  permaneno^'). 
(II)  A  sky  sign,  Hecca  Realty  Co.  v. 
Kellogg  Toasted  Com  Flakes  Co., 
1««  App.  IMv.  74,  161  NTS  7B0.  <17) 
A  ttatne  on  a  pedestal,  even  though 
the  latter  is  lugs.  Cincinnati  Soc's 
App.  154  Pa.  HI,  »  A  647,  20  LRA 
tU.  (18)  A  structurs  above  ground, 
arranged  and  Intended  for  the  inter- 
ment of  the  dsadf  built  of  granite, 
and  called  a  vault.  Peo.  v.  Richards, 
lOg  N.  T.  1S7.  15  NE  271,  2  AmSR 
ITl.  (11)  Swings  and  seats  in  a 
park.    Lothian  v.  Wood,  66  Cal.  169. 

(20)  A  wall  built  around  three  sides 
of  the  stack  of  an  Iron  furnace  at  a 
distance  of  a  few  feet  from  It,  In 
order  to  protect  it  from  the  possible 
sliding  down  of  earth  from  a  hill 
at  the  foot  of  which  It  stood.  Trues- 
dell  V.  Gay,  IS  Gray   (Haas.)  311. 

(21)  A  wharf  or  landing  place  where 
vessels  are  brought  to  discharge  or 
to  take  on  cargoes,  and  where  freight 
ifl  placed  awaiting  removal,  covered 
bjr  a  roof  but  otherwise  wholly  un- 
Inclosed.  UcCabe  v.  State,  1  Oa.  A. 
719,  58  8E  277.  (2Z)  The  remains 
of  a  wooden  dwelling  house  after  a 
Are  which  left  only  a  few  rafters 
of  the  roof,  and  injured  the  sides 
and  floors  so  as  to  render  it  unten- 
anuble.  Reg.  v.  Labadie,  32  XT.  C. 
Q.  B.  429.  (23)  A  wagon  shed. 
Smart  v.  Hart,  76  Wis.  411.  44  NW 
iU. 

Ibttsn  Isutadsd  la  torn  see  also 

snpra  note  70. 

M.  Clark  v.  State,  »  Wis.  203, 
:og,  33  NW  438,  2  AmSR  782. 

98.  Brooks  v.  Lester,  26  Md.  66, 
70  [quot  Peo.  v.  Purdy,  167  App.  Div. 
637.  641,  IBS  NTS  300]. 

[a] '  Aota  safltoient  to  eonstttnts^ 
(I)  "The  mere  placing  of  lumber  or 
materials  on  the  ground;  the  staking 
out  of  the  building  or  line  of  founda- 


ground  rent,"  the  lessee  covenanting  to  erect  cer- 
tain edifices  thereon  according  to  specification,  and 
to  maintain  the  same,  etc,  during  the  term.** 

BaiUing  Hen." 

Bnilding  Bne,  As  used  in  ^  city  charter  means  a 
mark  of  division  or  demarication,  an  outline  or  con- 
tour, a  limit  or  boundary,  not  a  strai^t  line." 

Building  uaterisL  Such  as  is  essential  for  build- 
ing any  kind  of  house.^ 

BnUding  stone.  Stone  which  enters  structurally 
into  the  composition  of  a  building,  not  something 
added  as  pore  ornament  to  a  structure  complete 
without  it* 


tions;  the  clearing  of  the  land  of 
brush  and  stumpB  and  putting  It  in 
a  condition  to  negin  work  on  the 
building  proper;  the  demolition  of  an 
old  building  or  the  clearing  away  of 
the  debris  after  a  fire.  The  court 
further  said:  The  acayatlon  for  the 
foundation  of  the  now  structure  Is 
the  acQsptad  teat  of  Its  oommenoe- 
ment,  to  whioh  macbanics'  liens  re- 
late. .  .  .  And  even  this  must  have 
so  far  progressed  as  to  be  readily 
observed.   A  more  sbratohing  of  the 

Kmnd  Is  not  enough.*"  Peo.  v. 
rdy.  167  App.  Dlv.  <27,  641,  ISS 
NTS  300  [quol  Pussy  V.  Pennsyl- 
vania Paper  Ullls,  173  Fed.  6S4.  647]. 
(3)  "The  removal  of  the  sod,  the 
turning  over  of  ths  soil  or  such 
other  equivocal  acts  as  would  not 
fairly  indicate  the  purpose  to  build, 
do  not  constitute  'the  commencement 
of  the  building.'  To  satisfy  the  law, 
so  much  must  be  done,  of  a  perma- 
nent character,  as  will  apprise  ob- 
servers that  building  is  in  progress." 
Jacobus  v.  Untual  Ben,  L.  Ins.  Co., 
27  N.  J.  Eq.  604,  617  \q\iot  Peo.  v. 
Purdy,  167  App.  Dlv.  637,  641,  153 
NYS  800]. 

S6.  London,  etc..  R.  Co.  V.  Black- 
more,  li.  R.  4  H.  li.  610,  616. 

[a]  bud  ■'used  for  building  pm^ 
MMSS"  dlsttnralsfcsd^lAndon,  etc., 
R.  Co.  v.  Blackmore,  L.  R.  4  H.  L. 
610,  616:  Coventry  v.  Iiondon,  etc..  R. 
Co.,  L.  R.  5  Eq.  104.  See  also  Cheney 
v.  SUfCord,  76  Vt.  16,  B6  A  88. 
»7.    Black  L.  D. 

[a]  '^Sspalrlag  laase"  dlsUii' 
gwsasd^— As  distinguished  from  a 
repairing  lease,  one  Involving  the 
Idea  either  of  erecting  a  building  on 
vacant  land,  or  of  pmllng  down  old 
buildings  and  erectlnr  new  ones  on 
the  site.  London  v.  Nash,  S  Atk.  612, 
514,  26  Reprint  lOtS. 
•S.   Sse  UmIuuiIob'  Uena  [27  Cye 

M.  St.  Louis  V.  Handlan,  242  Mo. 
88,  95.  145  8W  421. 

[a]    Ab  ossd  In  town  ox  ^tr  plats. 

— The  term  is  not  of  doubtful  or  ob* 
scure  meaning  but  Is  a  well  under- 
stood term  wnen  used  on  town  or  city 
plats.  The  reservation,  is  an  ease- 
ment for  the  beneQt  of  the  public 
and  especially  of  the  Property  abut- 
ting on  that  street  In  the  subdivision. 
The  space  between  the  building  and 
the  street  belongs  absolutely  to  the 


owner  of  the  lot  subject  to  this  ease- 
ment, and  the  owner  of  this  and  ths 
other  lots  In  the  subdivision  are 
guaranteed  whatever  benefit  may  re- 
sult from  an  unobstrufited.  view 
across  the  entire  reservation.  Simp- 
son v.  Mikelsen,  196  111.  675,  578,  63 
NB  10S6:  Eckart  v.  Irons,  128  III.' 
568,  20  NB  687. 

1.    Ward  V,  Kadsl,  S8  Ark.  174,  110. 

[a]  As  ftwtudlag  iniilwTt— tiiim- 
bsr.  being  timber  sawed  or  split  for 
use  In  building  and  material  -essen- 
tial for  building  any  kind  of  house 
ordinarily  used  for  business  or  by 
families.  Is  Inelndsd  In  the  term 
*'building  matsrtaL"  Ward  T.  XCadel, 
38  Ark.  174,  ISO. 

[b]  Din  •xearaM  fo>  foudatlo*. 
—A  city  ordinance  prohlbtting  any 
person  from  placing  any  materials 
for  building  fn  any  street  will  not 
be  construed  to  apply  to  dirt  exca> 
vated  for  the  foundation  of  a  build- 
ing and  which  is  not  to  be  used  In 
the  construction  thereof.  Hund- 
hausen  v.  Bond.  36  Wis.  29,  86. 

[c]  As  laolndlBf  material  for  Im- 
prorinsats^— As  used  In  an  ordi- 
nance providing  that  any  person  ntay. 
In  the  construction  of  any  new  build- 
ing, or  In  the  removal,  rsplilr,  or 
alteration  of  any  building,  use  the 
streets  to  pile  building  material 
therein,  materials  for  the  construc- 
tion of  any  kind  of  improvement  of 
the  premises  are  meant.  Chrletman 
V.  Uelerhoffer,  116  Mo.  A.  46,  65,  92 
SW  141. 

a.  Batterson  v.  Magone,  46  Fed. 
289  291. 

[a]  •Vsxieaa  oaTx**  not  being  a 

chalcedony  or  onyx  proper,  as  defined 
In  mineralogy,  but  being  a  carbonate 
of  lime,  containing  a  small  propor- 
tion of  carbonate  of  magnesia  and 
ferrous  oxides,  and  having  the  other 
characteristics  of  marble  in  respect 
of  texture,  hardness,  and  capacity 
for  being  wOrked  and  polished,  is 
not  building  stone.  BattersoD  V. 
Magone.  48  Fed.  289,  291. 

[b]  avlldlsg  or  moawnsatal  stons. 
-Japanese  garden  lanterns  of  gran- 
ite, completely  manufactured  articles, 
imported  In  separate  pieces  merely 
for  convenience  of  shipment,  are  not 
"building  or  monumental  atone" 
within  the  TarlfE  Act.  U.  8.  v.  Van- 
tine,  166  Fed.  7(1,  762,  «l  CCA  411. 
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L  DEFIMmONS      1-4]  p  693 

A.  Building  or  Constrvetion  Contract  [i  1]  p  693 

B.  Builder;  Contractor;  Subcontractor  [$  2]  p  693 

C.  Plana  [$  3]  P  694 

D.  Specifiadiona  {§  4]  p  694 

n.  NATURE  AND  PURPOSE  OF  CONTRACT      5-7]  p  694 

A.  In  General    5]  p  694 

B.  Plans  and  Specifications  [$  6]  p  694 

C.  BiUs  of  Quantities     7]  p  695 

m.  REQUISITES  AND  TAUDITT  OF  CONTRACT      8-33]  p  095 

A.  InOeneralU  8]  p  695 

B.  Mutuality  in  General  1$  9]  p  695 

C.  Offer  and  Acceptance  H  10]  p  696 

D.  Certainty;  Plans  and  Specificaiiona     11]  p  897 

E.  Consideration  [{  12]  p  698 

F.  Formal  Requisites  [$$  13-16]  p  699 

1.  Necessity  of  Writing  [$  13]  p  699 

2.  Signature  [$  14]  p  699 

3.  Delivery  \%  15]  p  700 

4.  Filing  and  Recording  {%  16]  p  700 

G.  Parties  [J  17]  p  700  '  ,  * 

H.  Implied  Contracts  [}  18]  p  701 

I.  Validity  of  Contract  [5$  19-33]  p  701 

1.  In  General  [$  19]  p  701 

2.  BuUding  Regulations     20]  p  702 

3.  Special  Provisions  [H  21-33]  p  702 

a.  As  to  Assignment  of  Money  Due  on  the  Contract  [$  21]  p  702 

b.  As  to  Bonds  [$  22]  p  702 

c.  As  to  Certificates,  Estimates,  Etc.  [(  23]  p  703 

d.  As  to  Completion  of  Unfinished  Work  [5  24]  p  704 

e.  As  to  Compliance  wiUi  Building  Laws  [$  25]  p  704 

f.  As  to  Deviations  from  CorUract  [{  26]  p  704 

g.  Asto  Employment  of  Subcontractors  [$  27]  p  704 

h.  As  to  Extra  Work  and  Claims  Therefor    28]  p  704 

i.  As  to  Liability  of  Builder    29]  p  705 
j.  As  to  LiquidcOed  Damages     30]  p  705 

k.  Asto  Retention  of  Money  Due  Builder  [$  31]  p  706 
1.  As  to  Suspension  of  Building  [$  32]  p  706 
m.  A«  to  Termination  of  Work  [5  33]  p  706 

ZV.  GENERAL  CONSTRUCTION  AND  OPERATION  [H  34-50]  p  706 

A.  InOeneral  [{  34]  p  706 

B.  What  Law  Governs  U  35]  p  707 

C.  Construction  by  Parties  [f  36]  p  707 

D.  By  Architect  or  Engineer  [$  37]  p  708 

E.  Construction  by  Court  or  Jury  [}  38]  p  708 

F.  Where  CorUract  Is  Contained  in  Several  Instruments  [U  39^1]  p  709 

1.  In  General    39]  p  709 
■  2,  Plans  and  Specifications  Annexed  or  R^erred  To  [{$  40-41]  p  709 

a.  In  General  [$  40]  p  709 

b.  Variances  and  Obscurities  [}  41]  p  710 

G.  General  and  Specific  Words  and  Phrases  [U  42-43]  pjll 

 1.  In  General  [{  42]  p  711  , 

•Author  of  "Abduction"  1  C.  J.  281,  "Adjoining  Landowners"  1  C.  J.  1200,  "Agency"- 2  C.  J.  404.  "Alteration 
of  Instrumanta"  2  C.  J.  1168,  "Architects"  5  C.  J.  254.  "  Auctions  and  Auctioneers"  6  C,  J.  820,  "Ball"  6  C.  J.  88J. 
"Bonds"  ante  p  1,  "Brokers"  ante  p  505,  "Fires"  19  Cyc  977,  "Pish  and  Game"  19  Cyc  986,  "Fornication"  19  CV 
1433.  "Improvements"  22  Cyo  1.  "Informations  in  Civil  Cases"  22  Cyc  716,  "Joint  Tenancy"  23  Cyc  482,  "Liens' 
26  Cyc  656;  and  joint  author  of  "Gaming"  20  Cyc  873,  "Railroads"  33  Cyc  1.  "Street  Railroads'*  36  Cyc  US8,  and 
of  a  Treatise  on  the  "Law  of  Agency." 

For  later  omm,  davelopmnta  and  ehuvM  tn  the  law  see  cumulative  Annotatlona.  same  title,  oage  and  not*  number. 
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2.  Tedmiedl  Term*  and  Expreasiona     43]  p  712 

H.  Dependent  and  Independent  StiptdationB  [$  44j  p  712 

I.  BnUre  and  Ditrisaie  Contracts  [$  45]  p  713 
J.  Joint  and  Seoend  Contracts  [$  46]  p  714 

K.  Terms  Implied  aa  Part  of  Contract  [$  47]  p  714 

L.  As  to  PenaUies  and  Ugmdated  Damages  U(  48-49]  p  715 

1.  In  General  [$  48]  p  715 

2.  For  Dehy  [i  49]  p  716 

M.  Bvidenee  To  Aid  Construction  [i  60]  p  71? 

T.  HODXFICAnON  AND  MERGER  [f  i  51-^]  p  717 

A.  /nGen«roi[$51]p7l7  " 

B.  Manner  and  Si^iciency  of  Modifiadion  [i  52]  p  718 

C.  Necessity  and  Suffieieneti  erf  New  Consideration  [$  53]  p  719 

D.  Nature  of  Modification  U  ^]  P  721 

E.  Operation  and  Effect     55]  p  721 

VL  TEBMIKATION  AND  RESCISSION  [if  56-65]  p  722 

A.  In  General  [$  56]  p  722 

B.  Promsions  in  Contract  for  Termination  [f  57]  p  722 
.     G.  By  Mutual  Assent  [$  58]  p  723 

D.  Grounds  for  Rescission  or  Abandonment  [H  59-61]  p  723 

1.  InGeneral  [5  59]  p  723 

2.  DefauU  of  Builder  [{  60]  p  724 

3.  D^avU^  Owner  [$  61]  p  725 

E.  Manner  and  Sufficiency  of  Re»cission  or  Terminaium  [$$  62-63]  p  727  - 

1.  In  General  H  62]  p  727 

2.  Conditions  Precedent  to  Rescission  [$  63]  p  727 

F.  Waiver  or  Loss  of  Right     64]  p  728 

G.  Operafton  and  Effed  [%  65]  p  728 

m  BIGHTS,  DUTIES.  AND  LUBILETIES  OF  BOILDER  AND  OWNER  {i%  66-194]  p  730 

A.  7n  Qmend  {%%  66-72]  p  730 

1.  As  to  Recording  Contract  [$  66]  p  730 

2.  A«toBomb[(67]p730 

3.  Aa  to  Building  ReguktOotts  [$  68]  p  730 

4.  Aa  to  Inauranee  [i  69]  p  731 

5.  Aa  to  Poaaession  of  Bvxlding  \%  70]  p  732 

6.  Property  in  Matenala{h%  11-12] 

a.  InQetteral{%  71] p 732 

b.  Material  in  Removed  Building  or  Sxeofoled  [i  72]  p  733 

B.  Pafarmanee  or  Breach  of  Building  and  Conatruetion  Contract     73-153]  p  734 

1.  Duliea  and  Liabililiea  of  ParOea  in  General      73-75]  b  734 

a.  QrOtmerH73]p734 

b.  OfBtiOder  [H  74-75]  p  735 


(1)  Jn(?en<!ni£[$741p735 

h  -       -  ~  - 


(2)  Svbcomtrading;  jSupertntendsnce     79]  p  735 

2.  SuffUiency  of  Performance  in  General    76]  p  736 

3.  FmnDinQ  Puma  and  Spedficaiiona;  Direetiana  [%  77]  p  737 

4.  Substantial  Performance  [H  78-79]  p  739 

a.  In  General  {%  78]  p  739 

b.  What  Constitutes  [$  79]  p  741 

5.  Performcmee  to  Saiitfaction  of  Owner  \%  80]  p  744 

6.  Quaramy  or  Warranty  of  Performance  [$$  81-82]  p  746 

a.  In  OteneraZ[$  81]  p  745 

b.  Contraeta  To  Dig  Wdla     82]  p  747 

7.  Performance,  Question  of  Fact  [i  83]  p  748 

8.  SkiU  and  Care  Required  m  84-86}  p  749 

a.  In  General  [$  84]  p  749 

b.  With  Respect  to  Third  Persons  [f  85]  p  760 

9.  ResponaibiHtg  for  Defecta  [U  86-92]  p  751 

a.  InGeneral  [i  86]  p  751 
h.  Due  to  Plana    87]  p  752 

c.  Due  to  Acts  or  Directions  of  Owner  [$  88]  p  754 

d.  Due  to  D^eetive  Materials  or  Former  Work  H  89]  p  754 

e.  Due  to  Soil  or  Weather  Conditions     90]  p  754 

f.  Due  to  Changes  Made  with  Owner's  Consent  U  91]  p  755 

g.  Due  to  Other  Contractors  [$  92]  p  755 

10.  Approval,  Decision,  Estimate,  or  Certificate  of  AnMeet,  Engineer,  Etc.  [${  93-119]  p  755 

a.  In  General  [i  93]  p  755 

b.  Necessity  for;  as  Condition  Precedent  [U  94-97]  p  756 

(1)  In  General  [(  94]  p  756 
<2)  Aa  to  Paymenta  in  InataUmenta  [(  95]  p  756 
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(3)  As  to  Quantum  Meruit  or  QuarUum  Vakbat  [(  96]  p  759 

(4)  As  to  Darnages  for  Breach  of  Conireui  [$  97]  p  759 

c.  Effect  of  Provision  Requiring  Approval,  Etc.  [$  98]  p  759 

d.  Waiver  [H  99-101]  p  760 

(1)  In  General  [}  99]  p  760 

(2)  Acceptance  of  Work  [$  100]  p  761 

(3)  Payments  without  Production  of  Certificates  [$  lOlJ  p  762 

e.  Excuses  for  Nonapproval  or  Nonproditction  of  Certificaie  [fj  102-104]  p  762 

(1)  In  General  [$  102]  p  762 

(2)  Refusal  of  Decision  or  Certificate  [}  103]  p  763 

(3)  Fraud  or  Mistake     104]  p  764 

f.  Duly  To  Produce  Approval  or  Certiftoate  [i  105]  p  765 

g.  Duty  of  Architect,  or  Engineer,  To  Give  Apprmxd,  Etc,  [(f  106-108]  p  766 

(1)  In  General  [{  106]  p  766 

(2)  WithdrauxU  of  Approval  or  Certificate  (5  107]  p  767 

(3)  Qualification  of  Architects,  Etc.  [i  108]  p  767 

h.  Requisites  and  Sufficiency  of  Approwd  or  Certifieate      109-114]  p  767 

(1)  In  General  H  109]  p  767 

(2)  Necessity  of  Writing  [{  110]  p  770 

(3)  Delivery     111]  p  770  * 

(4)  Necessity  of  Notice  [U  112-113]  p  770 

(a)  Of  Application  for  CertificaU  [$  112]  p  770 

(b)  Of  the  Architect's  Decision  or  CertifiaUe  [}  113  ]  p  770 

(5)  Necessity  of  Approval  or  Certificate  bj/ Person  Namedl^  114]  p  771 

i.  Conditsiveness  and  Elffect  of  Approval,  Decision,  or  Certijwaie  [({  11&-119]  p  7^2' 

(1)  InGeneral  [5  115]  p  772 

(2)  Qualifications  and  lAmitations  in  General  [$  116]  p  775 

(3)  In  Case  of  Fraud,  or  Mistake  [5  117]  p  776 

(4)  As  to  Progress  CeHificates  [}  118J  p  778 

(5)  As  to  latent  Defects  [(  119]  p  778 

11.  Time  of  Performance  [H  120-137]  p  778 

a.  In  General  [{  120]  p  778 

b.  Where  No  Time  Is  Specified;  Reasonable  Time  ($  121]  p  780 

c.  Right  to  Additional  Time  [{  122]  p  781 

d.  Excuses  for  Delay  [$}  123-129]  p  783 

(1)  Acts  and  DefauU  of  Owner  [$  1231 P  783 

(2)  Ads  of  Architect  or  Engineer     124]  p  786 

(3)  Acts  of  Independent  Contractors  [5  125]  p  785 

(4)  Acts  of  Third  Persons     126]  p  786 
^.  (5)  Ads  of  Subcontractors  ($  127]  p  786 

•  (6)  Accidental  Causes  [$  128]  p  786  ■ 

(7)  Extra  Work  and  Alterations  [$  129]  p  787 

e.  Waiver  or  Extension  of  Time  [H  130-131]  p  788 

(1)  InGeneral  [{  130]  p  788 

(2)  Effed  of  Waiver  or  Extension  [$  181]  p  790 

f.  Effed  of  Delay  [{$  131^137]  p  790 

(1)  Liability  of  Builder  or  Owner  in  General  [J  132]  p  790* 

•  (2)  As  bdween  Contractor  and  Subcontractor  [  j  133]  p  791 

(3)  Waiver  of  Damages  or  Forfeiture  for  Delay  [%  134]  p  792 

(4)  Amount  of  Damages  far  Delay  [$J  135-136]  p  793 

(a)  InGeneral;  Rents  ar\d  Profits  [$  135]  p  793 

(b)  Stipulated  Damages  [5  136]  p  794 

(5)  Decision  of  Archited,  or  Engineer,  Etc.  H  137]  p  795 

12.  Acceptance. and  Waiver  [}$  138-141]  p  796 

a.  In  General  [i  138]  p  796 

b.  Occupancy  or  Use  [{  139]  p  798 
.  c.  Part  Payment     140]  p  800 

d.  Effed  of  Acceptance  or  Waiver    141]  p  801 

13.  Excuses  for  Defedive  Performance  and  Nonperformance  [$f  142-147]  p  802 

a.  In  General  ({  142]  p  802 

b.  Ads  of  Owner  [i  143]  p  804 

0.  Destrudion  of  Work  or  Structure  If  5  144-146]  p  805 

(1)  Contract  for  Completed  Strudure  \H  144-145]  p  805 

(a)  Entire  Contrad     144]  p  806 

(b)  Divisible  Contrad  [}  145]  p  807  '  • 
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Admiralty  Jurisdiction  as  to   bulldinc  contracts  ses 

Adntettr  IS  73.  Ti. 
Authority  to  mak«  building  contract  for  pttbltc  build- 
ing of: 

County  see  CknmtlM  {11  Cyc  489]. 

Uuntclpollty  see  Xnaiolpftl  OcnpomtldM  [28  Cyc 

1023]. 

State  see  States  [36  Cyc  8771. 
Town  see  Toinis  [38  Cyo  63II- 
United  SUtes  see  ValtsA  Mta.Um  [89  C^o  782]. 
Contracts  in  general  see  Oontraots  [9  Cyo  218]. 


Imputations  affecting  contractor  in  hfs  business/  as 

actionable  see  Ubu  and  Slander  [25  Cyc  344]. 
Insurable  Interest  of  builder  see  >lre  Insnranoe  [19 

ao  687]. 
lUty  of  religious  society  on  building  contract  see 
MMgionm  SoeletUs  [34  Cyc  1139]. 
Specific  performance  of  contract  see  SpMiflo  Verfom- 

anoe  [36  Cyc  681]. 
Validity  of  building  regulations  see  Manletoal  OOTpor»> 

ttm  [28  Cyc  7»?1, 
Validity  of  health  regulations  see  Xwkltti  [21  Cyc  887]. 


L  DEFINITIONS 


1]  A.  Building  ia  Oonstractioii  Oontrftct^  A 

biiildiz^  or  eoastraotion  contract,  or  as  it  a  other- 
wise -termed,  a  working  contraetf'  is  one  under 
Tbieh  work  or  labor  is  to  be  performed  in  the 
erection,  constmctionf  or  repair  of  some  building, 
ediSee,  stmctore,  or  other  work.' 

[(  2]  B.  Builder;  Oouteactor;*  Snbcoatnctor.  A 
builder  is  one  who'  builds,  or  whose  occupation  is 
that  of  building;  specificuly,  one  who  controls  or 
directs  the  work  of  construction  in  any  capacity;^ 


1.  [a]  Am  WMd  lA  tblM  artlole, 
bnUdlng  and  oonsteaotton  oontraots 

laelade  not  only  contracts  for  the 
construction  and  repair  of  buildings 
and  other  structures,  but  also  con- 
tracts for  construction  and  repairs 
In  the  nature  of  permanent  improve- 
ments to  property,  such  as  the  dig- 
ging of  a  well  or  ditch;  the  laying 
or  repair  of  a  pavement:  the  grading 
or  construction  of  a  street,  highway, 
or  railroad;  or  the  construction  or 
repair  of  a  bridge,  canal,  or  ship. 

BnUd  defined  see  Build  ante  p  682. 

BolUUag  daflned  see  Building  ante 
P  683. 

a.  Carey-Lombard  Lumber  Cd.  v. 
Jones,  187  111.  £03,  208,  58  NB  347 
(where  the  court  said:  '^ulldlnar 
contracts,  sometimes  termed  'work- 
ing contracts'  ">. 

3.  30  A&BEncIi  <2d  ed)  1194. 

[a]  OtaMT  dasattiraa^d)  "A 
contract  .  .  .  Is  an  agreement 
between  two  or  more  persons,  for  a 
valuable  conglderatlon,  to  do  or  not 
to  do  some  particular  thing;  and 
when  the  andertaklng  refers  to  con- 
structing, erecting,  or  repairing  an 
edifice  or  other  work  or  structure. 
It  may  be  called  a  building  contract." 
Utah  Lumber  Co.  v.  James,  25  Utah 
434.  439,  71  P  986  [quot  Lloyd  Iav 
of  Building  and  Buildings  I  1]. 
<2>  "BuUding  and  engineering  con- 
tmcts"  may  be  defined  as  those  in 
which  one  party,  called  a  builder  or 
contractor,  undertakea  to  balid  and 
construct  works  on,  under  or  over 
land,  whl^  land  is  usually  in  the 
possession  of  another  person  called 
the  builder,  owner  or  employer.  8 
HalBhurr  L.  Eng.  1S8  par  808. 

[b]  ne  term  "bwlldliig  ooatiMrta" 
la  proiMil7  aaed  to  designate  con- 
tracts for  work  or  materials  In  erect- 
ing and  building,  etc.,  for  which 
work  and  materials  the  contractor 
l3  entitled  to  a  mechanlo's  lien. 
Carey-Lombard  Lumber  Co.  v.  Jones, 
1S7  IlL  208,  S8  NE  847. 

4.  OontacMto*  wHUn  matOuaio^ 
Uea  laws  see  Mechanics*  Liens  [27 

Cyc  831. 

6.  Century  D.  [quot  Little  Rock, 
etc.  R.  Co.  V.  Spencer,  66  Ark.  188, 
193.  47  SW  196.  42  LRA  834:  Wort- 
man  V.  Klelnschmldt,  12  Mont.  316. 
345,  30  P  280];  Wilson  v.  District  of 
Colombia,  2C  App.  (B.  C.)  110.  118 
[quot  Cjoi. 


[a]  Other   dKflnittona.^(l)  "A 

person  whose  business  is  to  con- 
struct buildings,  vessels,  bridges, 
canals,  or  railroads,  by  contract." 
Anderson  L.  D.  [quot  Little  Rock, 
etc.,  R.  Co.  V.  Spencer,  65  Ark.  183, 
193,  47  SW  196,  42  LRA  334;  Wort- 
man  V.  Klelnschmldt,  12  Mont.  316. 
346.  SO  P  280].  (2)  "One  who  builds; 
especially,  one  who  follows  the  oc- 
cupation of-  building,  or  who  [con- 
trols] or  directs  the  actual  work  of 
building."  Standard  D.  [quot  Little 
Rock,  etc.,  R.  Co.  v.  Spencer,  G5  Ark. 
183,  193,  47  SW  196,  42  LRA  834]. 
(3)  "One  who  builds,  one  whose  oc- 
cupation It  is  to  build,  an  architect, 
a  shipwright,  a  mason,  etc."  Web- 
ster u.  [quot  Savannah,  etc.,  R.  Co. 
V,  Callahan.  49  Ga.  606.  611].  (4)  "One 
whoso  occupation  is  to  build  or  erect 
buildings  and  structures,  and  he  Is 
not  in  the  same  class  as  an  archi- 
tect, who  makes  plans  and  specl- 
flcatlona  for  others.'*  Peo.  v.  Lower, 
251  III.  627,  630,  9<  NE  846,  86  LRA 
NS  1203.  (6)  "A  person  who  builds 
either  on  his  own  or  another's  land 
for  profit."  8  Halsbury  L.  Eng.  169 
par  810;.  Ex  p.  Nelrinckx,  2  Mont.  & 
A.  884.  (6)  "One  who  contracts  or 
covenants,  either'  with  ...  a 
public  body  or  private  parties,  to 
.  .  .  construct  works  or  erect 
buildings  ...  at  a  certain  price 
or  rate."  Century  D,  [quot  Brown 
V.  German  American  Title,  etc.,  Co., 
174  Pa.  443.1462,  34  A  336].  (7)  In 
the  London  Building  Act  of  1894, 
"builder"  is  defined  as  meaning  a 
person  who  Is  employed  to  build  or 
to  execute  work  on  a  building  or 
structure,  or  where  no  person  Is  bo 
employed,  the  owner  of  the  building 
or  structure.  3  Halsbury  L.  Eng. 
169  par  310. 

[b]  "Aroldteoto  and  huUdars  are 
well  Miown  as  persons  engaged  as 
a  business  In  planning,  constructing, 
remodeling  and  adapting  to  partic- 
ular uses  buildings  and  other  struc- 
tures," Turner  v.  Haar,  114  Mo. 
335,  844,  21  SW  737. 

[c]  u  the  praotloe  of  elvU  arohl- 
teotnre  tHe  buliaer  comes  between 
the  architect  who  designs  the  work 
and  the  artisans  who  execute  it. 
Century  D.  [quot  Eng.  Enc;  Little 
Rock,  etc.,  R.  Co.  v.  Spencer,  65 
Ark.  188.  193,  47  SW  196,  42  LRA 
884;  Wortmu  v.  Kleinschmldt,  18 


and  when  used  in  connection  with  building  or  eon- 
struction  contracts,  the  word  "builder"  is  eynony- 
mous  vith  "contractor;"*  and  it  is  in  this  sense 
that  the  term  "builder"  will  be  used  throi^fhont 
this  article,  although  it  is  sometimes  used  to  desig- 
nate the  employer  or  party  for  whom  the  work  is 
to  be  performed.' 

OontrMfor.  The  party  who  undertakes  to  per^ 
form  the  required  work  or  labor  is  des^ated  the 
contractor.'  * 

Mont.  816.  so  P  2801;  Wilson  T.  Die- 
trlct^of  Columbia,  26  App.  (D.  C.) 

el  Little  Rock,  etc.,  R.  Co.  v. 
Spencer,  65  Ark.  188,  194,  47  SW  190. 
42  LRA  384:  Weeks  V.  Walcott,  16 
Gray  (Mass.)  64:  Parker  v.  Bell.  7 
Gray  (Mass.)  429;  Gray  T,  Walker, 
16  8.  C.  143. 

[a]  •taking  the  definitions,  hoth 
literary  and  legal.  It  is  plain  that, 
in  reference  to  a  building  and  the 
law  of  building,  a  "buildBr"  Is  prac- 
tically, in  effect,  a  'contractor.' " 
Wortman  v,  Klelnschmldt,  12  Mont. 
316,  346,  80  ?  280  [quot  State  v. 
Clark,  43  Wash.  664,  666.  86  P  1067]. 

[b]  Vndsr  a  statnte  gtwlng  a  Uen 
(1)  for  a  debt  contracted  by  the 
builder  of  any  ship  or  vessel.  It 
has  been  held  that  the  man  who 
contracted  with  the  owner  for  the 
building  of  the  ship  or  vessel' was 
the  builder  thereof.  Calkin  v.  U.  S., 
3  Ct.  01.  297.     (2)   Under  statutes 

Erovldlns  that  every  builder  shall 
ave  a  Tien  for  his  work,  or  labor 
done,  a  builder  Is  practically  In  effect 
a  contractor.  Little  Rock,  etc.,  R. 
Co.  V.  Spencer,  65  Ark.  183,  195,  47 
SW  196,  42  LRA  334;  Wortman  v. 
Klelnschmldt,  12  Mont.  316,  80  P  280. 

7.  See  State  v.  Clark,  43  Wash. 
664,  666,  86  P  1067  (where  the  cour< 
said:  "If  we  concede  that  the  term 
'builder'  is  broad  enough,  under  a 
liberal  rale  of  construction,  to  In- 
clude the  owner  of  the  building," 
etc.). 

S.  Merchants',  etc.,  Sav.  Bank  v. 
Dashlell,  26  Gratt.  (66  Va.)  616. 

[a]  'If  the  words  muidlng  oon- 
traotor*  have  a  fixed,  popular  mean- 

iBITi  (1)  It  is'  that  of  one  who  con- 
tracts with  the  owner  to  become  his 
builder,  to  erect  his  structure  ac- 
cording to  certain  plans  and  ^or  a 
certain  compensation."  Wilson  v. 
District  of  Columbia,  26  App.  (D. 
C.)  110,  113.  (2)  The  term  "con- 
tractor" in  popular  usage  Is  applied 
to  persons  who  are  either  builders 
in  the  large  way  of  business,  or  who' 
undertake  to  perform  work  which  is 
not  comprised  within  the  term 
"building''  in  its  narrowest  sense, 
as  welt  as  to  those  who  undertake 
to  execute  engineering  works.  3 
Halsbury  L.  Eng.  169  par  310. 

[b1    one  who  oftrrlef  om  the  trade 
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The  term  "nihooiitractor"  has  a  well  defined 
meaning  in  building  contraete,*  and  as  used  iu  its 
teobnieal  sense  it  means  one  who  takes  from  the 
prineipal  contractor  a  specifle  part  of  the  wo^," 
and  does  not  indnde  laborers  or  matexialmen.^^  A 
subcontractor  may  also  be  termed  a  eontraetor." 

[$  3]  0.  Flan."  When  applied  to  a  building,  a 
plw  is  a  draft,  form,  or  representation  of  a  hori- 
Kontal  section  of  anything,  as  of  the  bnilduig;^^ 
an  urehiteetural  drawing  representing  the  horizontal 
sections  of  the  varionB  floors  or  stones  of  the  build- 
ing, «the  disposition  of  ^artments  and  walls,  with 
the  situation  of  the  doors  and  windows,  in  fact, 
representing  the  different  stories  as  they  are  to  be 
built,  and  the  whole  as  it  will  appear  when  com- 
pleted a  design,  a  delineation,  or  projection  on  a 
plane  surface  of  the  ground  lines  of  a  structure, 
which  are  reduced  in  size,  and  the  relative  positions 


of 'i^eh,  :and  their  p]soportione,'.are  ineserved." 

ti  4]  D.  Spodflosttons."  -In  arehiteeture  and  the 
law  of  building  and  eonsttuotiMi  ootttraets  the  q>eei- 
fieations  "denote  an  attended  statement  anneud  to 
eoAiplex  building^  contracts,  agrements  for  con- 
struction of  pnbtio  works,  and  the  like,  describing 
the  details  of  the  erection  or  atmeture  intended;^ 
a  detailed  and  particular  aeconnt  of  tiie  struetnre 
to  be  built,  including  the  manner  of  its  eonstmction 
and  the  materials  to  be  used;"  a  specific  and  de- 
tailed statement  of  the  materials  to  be  used  in  the 
buildii^  and  the  manner  of  performing  the  work.* 
The  term  embrtees  not  only  the  dimensions  and 
mode  of  construetion,  but  a  description  of  evety 
pieee  of  material,  its  kind,  length,  breadth,  and 
thickness,  and  the  manner  of  joining  the  separate 
parts  t<^ther.^ 


n.  NATUBB  AMD  FUBPOSE  OF  OONTBAOT 


6]  A.  &  GeiLeraL  Apart  from  certain  special 
provisions'^  that  are  in  a  great  measure  applicable 
to  a  building  or  construction  contract  only,  a  con- 
tract of  this  class  presents  no  characteristics  not 
common  to  contracts  in  general,*"  or  to  contracts  of 
bailment  for  mutual  benefit  in  particular;**  the 
nature  and  purpose  of  a  building  or  eonstmction 
contract  being  in  general  to  govern  the  respective 
rights,  duties,  and  liabilities  of  the  builder  and  his 
employer,  and  of  an  architect  as  far  as  he  is  con- 
cerned in  the  contract  between  them,  and  by  it  those 
rights  must  be  determined.*" 


[$  6]  B.  Ftoiu  and  Spedftcattona.  Building  and 
eonstmction  eontraots  frequently  refer  to  particular 
plans  and  specifications  for  the  details  of  construc- 
tion; and  such  plans  and  specifications  thus  become 
a  purt  of  the  contract  and  are  essential  factors  in 
determining  the  rights  of  the  parties."  Where  the 
plans  and  specifications  are  referred  to  in  such  a 
manner  as  to  identify  them  as  a  part  of  the  con- 
tract, it  is  not  necessary  that  they  be  signed  by  the 
pai*tie8  in  order  to  incorporate  them  into  the  con- 
tract,*^ unless  they  are  referred  to  as  being  signed 


builders  and  other  contractors  to 
lay  a  part  or  all  of  the  brlclt  required 
In  their  work  of  construction,  either 
at  a  stated  sum  per  thousand,  or  at 
a  fixed  price  for  the  Job,  but  who 
does  not  contract  with  the  owner  or 
even  furnish  the  brick  laid,  is  not 
a  building  eontraotor.  Wilson  v. 
District  o7  Columbia,  18  App.  (D. 
C.)  110.  11«. 

[c]  Oenaral  0OBtnM>tor^~-The  term 
"general  contractor"  Includes  all 
persons  doing  work  on  a  building 
under  a  contract  made  by  such  per- 
sons directly  with  the  owner.  Mer- 
chants', etc.,  Sav.  Bank  v.  Dashlell, 
26  Oratt.  (66  Va.)  616. 

a.  North  Taklma  Y.  M.  C.  A.  v. 
aibson,  5S  Wash.  SOT,  814,  108  P  766. 

lO.  North  Taklma  T.,M.  C.  A.  v. 
Gibson,  68  Wash.  307.  814,  108  P  766. 

ra]  Otnw  d*flaittraB^(l>  "An 
under  contractor,— one  who  takes 
under  the  original  contract,  and  Is 
to  perform  in  accordance  with  the 
original  contract."  People  v.  Camp- 
Held.  150  Mich.  676.  677,  114  NW  CB9 
[quot  Avery  v.  Ionia  County,  71 
Mich.  638.  %47,  89  NW  742].  (2) 
Where  the  contractor  sublets  the 
whole  or  part  of  the  work  or  labor 
to.  be  performed  by  him,  the  party 
with  whom  he  contracts  Is  deKlg- 
nated  a  subcontractor.  30  A&E 
EncL  (2d  ed)  1195.  (8)  The  term 
"subcontractor"  Is  applied  to  a  per- 
son to  whom  the  whole  or  a  portion 
of  the  work  which  the  builder  or 
contractor  has  undertaken  to  con- 
struct has  been  sublet  by  him.  3 
Halsbury  L.  Eng.  169  par  160. 

IX.  North  Yakima  T.  M.  C.  A.  v. 
Gibson.  58  Wash.  307.  314,  108  P  766. 

19.  Mundt  V.  Sheboygan,  etc.,  R. 
Co.,  31  Wis.  461.  457. 

[al  "TlM-  word  *ooBtraotor,'  wlisa 
■taaAbw  aloM  at  nwestralned  by 
the  context  or  by  particular  words, 
may  mean  a  subcontractor  or  any 
person  remotely  engaged  under  con- 
tract and  doing  the  work,  as  well  as 
an  original  contractor.  Such  a  per- 
son Is  a  contractor  as  well  as  the 
original  contractor.  This  has  been 
frequently  so  decided,  and  such  Is 
the  generic  or  more  comprehensive 
meaning  of  the  word."     Mundt  v. 


Sheboygan, etc.,  R. Co.,  81  Wis.  461,  4E7. 

18.  Oompenaatloa  for  drawing 
plans  Bee  Architects  II  10-14. 

Oonstniotlim  <tf  puma  see  infra 
II  40,  41. 

.  vatiw*  and  purpose  of  sSsm  bm 

infra  I  6. 

BIglit  to  ylans  see  Architects  I  9. 

1^  Ampt  V.  Cincinnati,  8  OhS* 
CP  624,  628,  6  OhNP  208. 

19.  State  V.  Kendal),  15  Nebr.  262, 
273,  18  NW  85  [quot  Nave  v.  Mc- 
Grane.  19  Ida.  Ill,  120,  118  P  82]. 

le.  Black  it.  D.  [quot  In  Jsnner 
V.  Des  Moinea.  108  Iowa  147.  860.  72 
NW  660i. 

[a]  ne  dsUaaattoiL  of  a  tUXf,  a 
Loui«).  or  hoasMt  a  garden,  etc.. 
traced  on  paper,  or  other  substanee, 
representing  the  position  and  the 
relative  proportion  of  the  diflerent 
parts.    Bouvler  L.  D. 

[b]  BlHsnrlata  as  plana.  Lin- 
coin  School  Dlst  V.  Flake,  81  N«br. 
3,  84  NW  401, 

17.  OoBsmaUoa  of  ■peillllMtlP— 
aa  part  of  Om  aeiMan  aee  infra 

l§  40,  41. 

Vatar*  aad  pnrpose  of  Rpeolflaa- 
tlons  see  infra  1  6. 

mu  and  owe  rMtatnd  la  -prma" 
ration  of  spooUtoatiima  bm  Arcni- 
tecte  I  Z4. 

18.  Bouvler  L.  D. 

[a]  Other  a«aBlttOBS^<l)  "A 
particular  or  detailed  statement  of 
the  various  elements  Involved." 
Black  Ii.  D.  [quot  Jenney  v.  Des 
Hofnes.  103  Iowa  347,  360,  72  NW 
6S0}.  (2)  "A  particular  and  detailed 
account  of  a  thing."  Bouvler  L.  D. 
rquot  Gilbert  v.  U.  S.,  1  Ct.  CI.  28,  34; 
Nave  V.  McQrane,  19  Ida.  Ill,  120, 
113  P  82].  (3)  "An  accurate  de- 
scription of  thA  materials  and  work 
to  De  used  and  performed  In  the 
execution  of  a  bunding."  Owllt 
Rnc.  Architecture  695  I  13  [quot 
Gilbert  V.  U.  S..  1  Ct.  CI.  28.  34; 
Nave  V.  McGrane,  19  Ida.  111.  120, 
113  P  82].  (4)  "A  written  instru- 
ment containing  an  exact  and  mi- 
nute description,  account,  or  enumer- 
ation of  particulars."  Worcester  D, 
[quot  Gilbert  v.  U.  S.,  1  Ct.  CI.  28, 
34:  Nave  v.  McGrane.  19  Ida.  ill, 
JZO,  113  P  82]. 


1*.  Woolacott  V.  Meekln,  lEl  CaL 
701,  708,  91  P  611  (diB.  op.):  Balti- 
more, etc.  R.  Co.  V.  Stewart.  79  Md. 
487.  497,  29  A  964. 

ao.  State  V.  Kendall.  16  Nebr.  262. 
273,  18  NW  86  [quot  Nave  v.  Mc- 
Grane, 19  Ida.  Ill,  121,  113  P  081. 

ai.  Gilbert  v.  U.  8..  1  Ct.  CL  28 
fquot  Nave  v.  HcOrmne,  It  Ida.  111. 
120,  113  P  88]. 

as.    See  Infra  II  21-S8. 

MaUroad   oowrtrwMon  or 
oontracts  see  Infra  II  848-258. 

n.  See  generally  Contracts  [9 
Cyc  218]. 

Meoenity  of  reoordlng  taUdlag 
eontraet  see  infra  t  16. 

[a]  anlUUar  ooatraat  Bald  sot 
to  PS  eontraot  ox  "btatrng. — A  contract 
to  build  for  a  certain  sum.  owner  to 
furnish  all  materials,  is  not  a  con- 
tract of  hiring  or  for  personal  serv- 
ices but  a  contract  for  a  "Job  of 
work,"'  and  la  what  Is  called  In  the 
books  "a  building  contract."  Sintf*- 
ton  V.  Wilson,  »  Tenn.  844,  8  SW 
801. 

■4.   See  Bailments  |  16. 

80.  Hewlett  v.  Alexander.  87  Alt. 
198,  6  S  49:  Manuel  v.  Campbell.  1 
Ark.  824;  Livingston  v.  Anderson.  SO 
Fla.  117.  11  S  270. 

[a]  Vnder  a  statmte  deelartag  a 
taUdliig  oontraot  void  for  oertsla 
parpoasB  unless  a  proper  contract 
or  memormndum  ts  nled,  the  rights 
of  the  parties,  so  far  as  a  merhanle's 
lien  is  concerned,  are  entirely  stat- 
utory, Butterworth  v.  Levy.  104  CaL 
606,  38  P  897.  See  generally  Mechan- 
ics' Liens  [27  Cyo  11. 

ae.    See  Infra  II  11,  40. 

Dvty  of  milder  to  ooaply  wtth 

rlaas  and  speolflaatlons  see  Infra 
77. 

UaWUtr  for  defects  In  plans  and 
■paolfloattons  see  Infra  I  87;  Archi- 
tects I  24. 

[a]  Plana  and  spaoUoattou  vf 
oanally  prepared  by  aroUtoots  and 
require  great  skill  and  experience. 
Learmonth  v.  Veeder.  11  Wis.  138. 
See  also  Archttectii  |  84. 

ST.  Cal. — ^Worden  v.  Hammond.  3? 
Cal.  61. 

Mans.-— White  V,  McLaren,  161 
Mass.  fiBS.        NE  911. 


Forlatar 
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br  the  parties nor  is  an  omission  to  annex  a  copy 
thereof  to  the  contract  material,  although  the  con- 
tract eroressly  recites  that  a  copy  is  annexed 
thereto,  and  if  it  clearly  appears  that  certain 
plans  and  speciflcations  are  the  plans  and  specifica- 
tions referred  to  in  the  contract,  they  may  be  con- 
sidered as  a  part  of  the  contract,  althongh  they  do 
not  comply  with  the  provisions  of  the  contract  for 
the  purpose  of  identification."*  Even  a  failure  to 
prepare  and  to  annex  any  plans  to  the  contract,  as 
agreed  on,  is  immaterial  if  the  contract  contains 
sufficient  data  to  govern  the  parties."  The  con- 
tract may  require  the  work  to  be  constructed  ac- 
cording to  plans  and  specifications  thereafter  to  be 
prepared  by  a  particular  person." 

A  distinction  has  been  made  to  the  efFect  that  the 
"plans"  of  a  building  are  to  illustrate  and  explain 
That  is  to  be  done,  and  are  not  in  the  same  sense 
cr  to  the  same  extent  to  be  considered  as  an  integ- 
ral part  of  the  contract  as  are  the  "speeifiea- 
tions,"" 

7]  0.  BUb  of  QnaatilieB.  As  a  preliminary  to 


the  execntion  of  eontraote  for  the  aonstruetion  of 
important  works,  an  estimate  is  frequently  made  of 
the  amount  of  materials  to  be  furnished,  to  be  sub- 
mitted to  prospective  competitive  bidders  for  the 
work.  The  contract,  when  entered  into,  does  not, 
however,  usually  refer  to  such  bill^  but  requires  the 
work  to  be  completed. as  a  whole  according  to  eer- 
tain  plans  and  specifications,  and  although  such  bill 
is  used  by  the  bidders  in  estimating  the  amount  of 
their  bid,  there  is  no  implied  agreement  on  the 
part  of  the  owner  that  the  bill  of  quantities  is  cor- 
rect, and  in  case  such  bill  is  incorrect,  the  eon- 
tractor  is  not  entitled  to  compensation,  as  for  extras, 
for  additional  work  and  materials  necessary  for  the 
completion  of  the  work;**  and  on  the  other  hand, 
the  owner  is  not  entitled  to  a  reduction  from  the 
agreed  price  for  the  work  as  a  whole  in  case  the 
actual  amount  of  work  performed  falls  short  of 
the  estimate."  Of  course  the  owner  may  by  express 
or  implied  agreement  bind  himself  as  to  the  correct- 
ness of  the  bills  of  quantitira  and  the  estimates  as 
to  the  nature  of  the  work.** 


HL  BEQUISTTES  AXD  TALmiTT  OF  OOKTBAOT 


[(8]  A.  In  GeneraL  The  ^neral  rules  with 
r^rd  to  the  requisites  and  validity  of  contracts 
apply  to  the  requisites  and  validity  of  building  and 
construction  contracts." 

9]  B.  Mutaali^  in  OeneraL   Every  building 

N.  T. — Lenoon  v.  Smith.  14  I>aly 
1120,  1  NTS  97  [rev  on  other  srounds 
124  N.  r.  678,  27  NB  til}. 

Ont — Oearlnr  v.  Noralielm«r,  40 
U.  C.  Q.  B.  21.  _ 

Sask. — DonaldaAn  v.  T^olllna,  S 
DomLR  359,  21  WeatLR  66. 

"Work  required  to  be  done  accord- 
ing to  specincatlona,  may  be  done  on 
a  contract  between  the  parties,  al- 
though the  speciflcations  are  not 
Blgned  or  seated  by  the  parties,  If 
there  be  a  valid  contract  Indepen- 
dently of  the  speciflcations,  and  If 
they  are  mentioned  only  by  wur  of 
reference."  Oooch  v.  Snarr,  S4  tj.  C. 
Q.  B.  SK,  619. 

88.  Donnelly  v.  Adams,  IIS  Cal. 
129.  4S  P  916  (holding  that  where  a 
building  contract  refers  for  a  de- 
scription of  the  buildings  to  be 
erected  to  certain  plans  and  specl- 
ftcatfons  of  an  architect,  "which  are 
signed  by  the  parties  hereto,"  such 
plans  are  an  easential  part  of  the 
contract,  without  which  It  is  incom- 
plete, and  cannot  form  the  basis  of 
a  recovery;  and  where  there  are  no 
plans  "signed  by  the  parties"  the 
contract  cannot  he  completed  by 
parol  evidence  to  Identify  others  as 
the  ones  referred  to).  See  also  Sul- 
livan V.  California  Itoalty  Co.,  142 
CaL  201.  76  P  7«7  (under  Code  Civ. 
Proc.  «  1182%). 

[a]  SnJUdener  of  rtgainr Where 
the  contract  provides  that  the 
building  is  to  be  constructed  "con- 
formable to  the  drawing  and  apeolfl- 
catlons  .  .  .  signed  by  the  par- 
ties and  hereunto  annexed"  the  ref- 
erence Is  fully  satisfied  hy  pages  of 
speciflcations  and  sheets  of  drawings 
fastened  together  and  annexed  to  the 
contract  ana  signed  on  the  last  page 
thereof  by  the  parties.  Howe  v. 
Schmidt,  161  Cal.  48«,  90  P  10B6. 

2B.  New  England  Iron  Co.  v.  Oll- 
bert  El.  R.  Co.,  91  N.  Y.  IBS. 

30.  Howe  v.  Schmidt.  161  Cal.  426. 
90  P  1066;  Snoqualnii  Realty  Co.  v. 
Uoynlhan.  179  Ho.  S29.  78  SW  1014: 
Lennon  v.  Smith,  14  Daly  620,  1  NTS 
97. 

31.  Womble  T.  HIckson.  91  Ark, 
266.  121  BW  401  (holding  that  a  pro- 
vision 'Of  the  contract  that  "a  draw- 
ing and  speciflcations  of  said  house 
la  to  he  attached  and  become  a  part 
of  this  contract"  was  not  a  condi- 
tion oC  the  contract,  and  was  not 
aecMMHUT  where  the  contract  fur- 
ther provided  that  the  house  to  be 


built  was  to  be  a  duplicate  of  a 
certain  other  house,  with  certain 
epecified  exeeptloos,  which  Itself  fur- 
nished the  plana  and  spaclfloatlons 
required). 

as.  Harvey  v.  U,  8..  8  Ct  Cl.  601 : 
Adams  V.  O'Connor,  6  Ariz.  404.  69 
P  106;  Hays  v.  Wagner,  IIS  111.  A. 
299  [aff  220  111.  tS6.  7T  NB  211]. 

33.  Hartley-Zalgler  t.  Baoon,  261 
Pa.  87.  96  A  267. 

"The  distinction  between  the  use 
of  plans,  and  of  speciflcations,  was 

Solnted  out  In  Rnelly  t.  Horwath, 
08  Pa,  487.  67  A  967.  It  was  there 
suggested  that  plans  are  not,  In  the 
same  sense,  nor  to  the  same  extent,  to 
be  considered  an  Integral  part  of  the 
contract  as  are  the  spec Iflcat ions. 
Their  office  Is  rather  to  Illustrate 
and  explain  what  Is  to  be  done.  In 
the  .present  case  the  ofFer  to  show 
that  the  word  'plans'  Included  the 
specifications  was  without  any  suffi- 
cient basis,  and  was  not  lustlfled, 
and  It  was  properly  excluded."  Hart- 
lev-ZfilKler  Co.  v.  Bacon,  261  Pa.  87. 
9ff  A  2B7. 

34.  JIaydnvllle  Min.,  etc.,  Co.  v. 
Art  Inst.,  39  Fed.  484:  St.  Paul,  etc., 
R.  Co.  V.  Bradbury,  42  Minn.  222,  44 
NW  1;  Sullivan  v.  Sing  Sing,  122 
N.  Y.  889,  26  NE  366;  Rifey  v. 
Brooklyn,  46  N.  T.  444  [rev  66  Barb. 
6691;  Bharpe  v.  San  Paulo  R.  Co., 
L.  R.  8  Ch.  697;  Scrivener  t.  Fask, 
18  C.  B.  N.  S.  786,  114  BCL  786,  144 
Reprint  664:  Coker  v.  Young,  2  F. 
&  F.  98:  Kemp  v.  Rose,  1  Oiflard 
268,  66  Reprint  910.  See  also  Infra 
I  179. 

[a]  •'BUlB  of  avaatltles''  Is  the 

name  given  to  a  aetalled  statement 
of  the  different  items  of  work,  labor, 
and  materials  which  It  is  estimated 
will  be  required  for  the  proposed 
work.  The  bills  of  quantities  are 
usually  split  up  Into  several  hills, 
such  as  the  carpenters'  bills,  the 
mason's  hill,  etc..  and  are  provided 
with  a  blank  money  column  for  the 
builder  to  fill  up,  and  by  the  addi- 
tion of  the  sums  filled  in  the  builder 
can  arrive  at  the  amount  of  his 
tender.  S  Halsbury  Xj.  Eng.  163  par 
320. 

[b]  AeooracT  of  WU  of  awmtl- 
tlMi. — Mere  employment  of  an  archi- 
tect to  prepare  plans  and  specifica- 
tions and  to  procure  a  builder  does 
not  render  the  employer  responsible 
for  the  accuracy  oi  the  bill  of  quan- 
tities given  by  the  architect  to  tlie 


and  construction  contract  must  contain  the  elements 
of  mutuality,  that  is  to  say,  there  must  be  a  twofold 
obligation — the  one  on  the  part  of  the  builder  to  do 
woik,  and  the  other  on  the  part  of  his  employer  to 
pay  therefor;""  and  where,  by  reason  of  mistake  or 

builder.  Scrivener  v.  Pask,  18  C.  B. 
N.  8.  786,  114  ECL  785.  144  Reprint 
664  [aff  f..  R.  I  C.  P.  716].  7 

SS.  Peters  v.  Quebec  Harbour 
Comrs.,  IB  Can.  S.  C.  686. 

36.  Haydnvllle  Uin.,  etc.,  Co.  v. 
Art.  Inst.,  39  Fed.  484:  lAngley  y. 
ROUBS,  86  App.  DIv.  27,  82  NTS  1082. 

37.  Crain  v.  Yates.  (Tex.  Civ.  A.) 
178  dW  679  (facts  held  to  show  a 
contract  to  erect  a  building  for  a 
specified  sum).  See  generally  Con- 
tracts [9  Cye  246  et  seal. 

[a]  Aots  not  eoBsiftwUsg  oon- 
teaet^Where  contractors  gave  plans 
and  estimates,  and  the  owner  agreed 
to  accept  the  bid  provided  certain  al- 
terations therein  were  made,  saying 
that  he  would  make  a  written  con- 
tract when  he  came  to  the  place 
where  the  building  was  to  be  erected, 
on-  which  the  contractors  agreed  to 
make  such  alterations  at  such  time, 
and  the  owner  told  the  contractors 
that  they  might  consider  that  they 
had  the  contract,  but  recommended 
them  not  to  commence  work  until 
he  came,  as  he  expected  to  change 
the  plans.  It  was  held  that  the 
correspondence  did  not  constitute  a 
contract.  Bisalnger  T.  Prlooe,  117 
Ala.  480,  22  S  67. 

3S.  Ark. — St.  lK>ul8,  etc.,  R.  Co. 
v.  Clark,  00  Ark.  604.  119  SW  82S. 

111. — Harlev  v.  Chicago  Sanitary 
Dlst.,  107  III.  A.  646. 
,  Ky.— Paris  Milling  Co.  v.  Paris 
Water  Co„  71  SW  BU.  24  KyL  1372^ 
Mich. — Detroit  Sav.  Bank  v.  Love- 
land,  168  Mich.  163,  180  NW  678. 

Mo.— Strother  v.  De  Witt,  98  Mo. 
A.  293,  71  SW  1129. 

N.  J.— Flltcroft  V.  AUenhurst  Club, 
(Ch.)  61  A  82. 

Oh. — Dayton,  etc.,  Tump.  Co.  v. 
Coy,  13  Oh.  St  84. 

Tex. — Lane  v.  Warren,  63  Tex. 
Civ.  A.  122,  116  SW  903;  American 
Surety  Co.  v.  San  Antonio  L.  A  T. 
CO.,  (Civ.  A.)  98  SW  387. 

Vt.— Pocket  V.  Almon,  96  A  421. 
Wash. — Stanton     v.     Dennis,  64 
Wash.  85,  116  P  660. 

Wis. — ^Woodward  v.  Smith.  109 
Wis.  607,  86  NW  424;  Greve  v. 
Qanger,  36  Wis.  369. 

[aj  A  mwe  sohednle  of  pxlees  for 
work  and  material  signed  hy  the 

fiarties,  but  containing  no  undertak- 
ng  by  either  party,  Is  not  an  agree- 
ment to  build.  Eyser  v.  Welssger- 
ber,  2  Iowa  463.  , — >  t 
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miaapprehenaioD,  the  m^trament  does  not  express 
the  agreement  between  the  parties,  it  may  be  re- 
formed.^ An  agreement  by  one  party  to  erect  a 
building  on  the  land  of  another  for  his  own  occn- 
pancy  and  to  receive  as  compensation  the  cost  of 
the  material  on  a  surrender  of  the  house  to  the 
landowner  is  not  invalid  for  want  of  mutoality.^ 
The  fact  that  the  offer  anil  acceptance  contem- 
plate that  changes  in  the  plans  may  reduce  the 
builder's  proposal  to  such  an  extent  as  to  leave 
nothing  for  him  to  do  does  not  render  the  contract 
unilateral,  as  a  consideration  sufficient  to  support 
the  contract  is  found  in  the  offer  to  do  the  work 
onA  the  acceptance  of  the  same.** 

[$  10]  0.  Offer  and  Acceptance."  To  create  a 
valid  building  and  construction  contract  there  must 
be  an  offer  or  proposal  and  acceptance.^ 

BeqneBt  for  bida  or  tenders.  A  mere  request  by 
the  owner  for  bids  or  tenders  for  the  erection  or 
construction  of  particular  work  is. not  an  offer  on 
his  part  to  accept  any  particular  bid  or  tender,  or 
to  accept  tile  lowest  bid  or  tender,  and  without  an 
express  or  implied  acceptance  of  any  bid  or  tender 
submitted  there  la  no  binding  contract.^  Of  course 
if  the  ovzier  acoepts  a  particular  tender  or  bid,  the 
eontraet  is  consummated,  and  is  binding  on  both  the 
builder^  and  the  owner.^  The  acceptance  of  the 
bid  must,  however,  be  unconditional  and  without 


change  in  the  terms  of  the  offer  and  if  the  ac- 
ceptance varies  from  the  terms  of  the  bid  or  tender 
the  builder  is  entitled  only  to  consider  such  accept- 
ance as  s  new  offer  to  be  accepted  by  him  on  the 
terms  thereof  and  where  a  tender  is  not  re- 
sponsive to  the  proposal,  it  is  an  offer  by  the  emi- 
tractor  to  do  the  work  according  to  the  terms  of 
the  bid,  and  its  acceptance  by  the  owner  creates  a 
contract  according  to  the  terms  of  the  bid."  Where, 
in  pursuance  of  a  request  for  bids,  a  bid  is  made 
and  accepted  by  the  owner,  the  contractor  is  justi- 
fied in  refusing  to  sign  a  formal  contract  drawn  up 
by  the  owner  which  contains  stipulations  not  con- 
templated in  the  proposal  for  hiaa,  the  bid,  and  its 
acceptance;"**  but  if  a  bid  in  answer  to  a  request 
therefor  is  accepted  and  subsequently  a  written  con- 
tract is  entered  into  by  the  parties,  varying  from 
the  terms  of  the  request  for  bids,  the  bid,  and  the 
acceptance,  the  original  contract  evidenced  by  the 
request,  bid,  and  acceptance  is  mei^ed  in  the  writteo 
contract."  A  proposal  for  the  eonstraction  of  a 
particular  work  may  be  made  as  an  offer,  althongii 
made  to  no  particular  person,  and  if  aeeepted  by 
another  before  its  withdrawal  it  will  create  a  bind- 
ing eontraet."  No  partioolar  form  of  words  is 
necessary  to  constitute  an  aeeeptance  of  a  bid  or 
tender,  provided  the  intention  of  the  owner  to  ac- 
cept is  evidenced."'  But  there  must  exist  sach  cir- 


nntll  a  flow  of  water  Is  procured, 
or  until  th«  employer  orders  the 
work  stopped,  and  which  reserves 
the  payment  of  the  compensation 
until  the  work  Is  completed,  is  not 
void  for  want  of  mutuality,  in  allow- 
ing the  employer  to  order  the  work 
stopped,  and  in  not  allowlnc  the  con- 
tractor the  some  rlKht;  ana  hence  an 
abandonment  of  the  vork  by  the 
latter  Is  a  valid  defense  against  an 
order  given  to  the  contractor  for 
part  of  the  price  which  was  assianed 
to  plaintiff.  Woodward  v.  Smith, 
109  %la.  607,  16  NW  424. 

[c]  OcmtHMt  for  eonvOunuw  tan- 
pnmmeBts  incladinr  items  not  In 
the  speclflcatlona  held  void  for  lack 
of  mutuality.  Ness  v.  Marshall 
County  Comra.,  178  Ind.  til,  98  NE 
13,  1002  [mod  (A.)  9S  N£  548], 

Id]  Vallatenl  ooatraot.  ■  A  pro- 
vision that  nothinc  in  the  contract 
■hall  be  eonstroed  to  affect  the  riaht 
reserved  to  reject  the  whole  or  any 

Bortlon  of  the  work  should  the  cer- 
.flcate  to  be  riven  on  eompletion  be 
found  to  be  inconsistent  with  the 
terms  of  the  contract,  or  be  other- 
wise Improperly  ffiven.  is  unilateral 
and  is  not  bindlnr  on  the  contractor. 
Griffiths  V.  Chieagro  Sanitary  Diat.. 
174  Uh  A.  100. 

_fe]  Promise  to  pay  Intplled^ 
Where  the  contract  price  la  specified, 
a  failure  of  the  written  aarreement  to 
contain  an  express  promise  to  pay 
does  not  amount  to  a  want  of  mutu- 
ality, such  a  promise  beins  clearly. 
Implied.  Flltcroft  v.  Allenhurst 
Club.  (N.  J.  Ch.)  61  A  82. 

38.  Loomer  v.  Harlow,  214  Mass. 
416,  102  NE  333  (holdln«r  that,  where 
by  reason  of  mistake  or  misappre- 
hension the  requirement  of  paintinR 
is  improperly  Included  In  a  bulldlntr 
contract,  or  the  allowance  therefor 
omitted  from  the  stipulated  contract 
price,  the  contractor's  remedy.  If 
any.  Is  by  reformation  of  the  con- 
tract). See  also  (tenerally  Reforma- 
tion of  Instruments  [34  Cyc  908  et 
seqi. 

40.  Stevenson  v.  Robertson,  56 
Iowa  689,  8  NW  661. 

41.  C.  H.  Youns  Co.  v.  Springer. 
113  Minn.  382.  129  NW  773. 

43.   Vscesslty  of  wrltluf  to  oom- 

Tlete  offer  and  aooeptanoe  see  Infra 
13. 

Offer  and  aoceptaiice  f  enerally  see 

Contracts  [9  Cyc  247]. 

43.    U.  S. — People's  Pass.  R.  Co.  v. 


Memphis  City  R.  Co..  10  WalL  aS, 
19  L.  ed.  844. 

Ala.— Mobile,  etc.,  R.  Co.  v.  Worth- 
ington,  96  Ala.  698,  10  S  889;  Hodgas 
V.  Sublett,  91  Ala.  688,  8  S  800. 

Cal. — Naarle  v.  McMurray,  84  Cal. 
639.  24  P  107. 

Colo. — Dunninr  v.  Thomas,  10  Colo. 
84,  14  P  49. 

Ind. — Lewis  v.  Crow,  69  Ind.  434. 
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Ky.— Kernan  v.  Carter.  104  SW  SOS, 
KyL.  866. 


Mass. — Jackson  v.  Careon,  ISO 
Mass.  215,  86  NB  488. 

Mich. — Detroit  Sav.  Bank  v.  I^ve- 
land,  168  Mich.  163,  130  NW  678; 
Central  BItulithic  Pav.  Co.  v.  High- 
land Park,  164  Mich.  223,  129  NW  46. 
AnnCasl912B  719. 

N.  T.— White  V.  Corlles,  46  N.  T. 
467;  Disken  v.  Herter,  73  App.  Dlv. 
468.  77  NYS  800  [aff  176  N.  Y.  480 
mem.  67  N£>  1081  memi:  PoBlaon  v. 
De  Navarro.  67  App.  Dlv.  628.  68 
NYS  177  [aff  171  NT  Y.  692  mem,  64 
NE  1126  mem]:  Talmadn  v.  Spot- 
ford,  41  N.  Y.  Super.  4SI;  Levenson 
V.  BoUowa,  8G  NYS  316. 

Ter. — lAne  v.  Warren,  BS  Tex.  Civ. 
A.  122,  116  SW  903. 

Wis. — Johnson  v.  Filklngton,  89 
Wi&  62. 

et]  Snflotenoy  ctf  oVtt  i  f  I )  A 
mission  of  bids  by  contractors  to 
build  a  house  for  a  certain  sum,  not 
including  the,  foundation,  in  response 
to  a  written  notice  by  the  owner 
that  he  proposed  to  build,  is  an  offer 
by  the  contractors  to  erect  the  bulld- 
Ing  for  that  sum.  Lane  v.  Warren, 
63  Tex.  Civ.  A.  122,  116  SW  903.  (2) 
A  provision,  in  a  contract  employing 
one  to  drill  a  welt,  that  he  will,  If  a 
second  well  la  drilled,  do  the  work 
for  a  Ilxed  compensation  la  an  offer 
which  to  become  binding  must  be 
accepted  by  the  employer.  Kernan 
V.  Carter.  104  SW  308.  31  KyL  8S6. 

44.  La. — Reusch  V.  American  Brew- 
ing Assoc.,  44  La.  Ann.  1111,  11  S 
719. 

Me. — Howard  v.  Maine  Industrial 
School.  78  Me.  230,  3  A  657. 

Mich. — Doyle  v.  Desenberg,  74 
Mich.  79,  41  NW  866. 

Mont. — Hogan  v.  Shields.  20  Mont. 
438.  62  P  66. 

N.  Y. — Soper  v.  Buffalo,  etc..  R. 
Co.,  19  Barb.  SIO;  Topping  v.  Swords, 
1  R  D.  Smith  609;  Guarantee  Const. 
Co.  v.  Rlckert-PInlay  Realty  Co.,  SB 
Misc.  73.  160  NYS  651. 

Oh. — State    v.    Delaware  County 


Bd.  of  Education,  42  Oh.  St.  374. 
„„Pft.— Leakle  v.  RaselUne.  166  Pa 
98,  26  A  886. 

[a]  KatualMgr  UoUnr^-^ere  la 
no  mutuality  of  obligation  where 
there  Is  no  definite  agreement  but 
merely  a  bid  by  the  builder  In  the 
shape  of  vn  unsigned  memorandiun, 
without  reference  to  any  building 
and  without  the  names  qf  partlea  or 
Bpeclflcations.  Dolye  v.  Desenberg, 
74  Mich.  79,  41  NW  866. 

48.  Garflelde  v.  U.  S.,  93  U.  S. 
242,  23  L.  ed.  779;  McConnack  r. 
Lynch,  69  Mo.  A.  624;  Dutch  v.  Har- 
rison, 37  N.  Y.  Super.  396;  Lewis  v. 
Braes,  3  Q.  B.  D.  667:  Allen  v.  Yoxall. 
1  C.  &  K.  315,  47  BCL  314. 
__4e.  Ala.— Mobile,  eta.  R.  Co.  y. 
Worthlngton,  96  Ala.  B98,  10  S  8SS. 

Cal.— »inford  v.  £:a8t  Riverside 
Irr.  DIst,  101  Cal.  276,  SS  P  8*6. 

N.  Y. — Hatter  of  Protestant  Epli- 
copat  Public  School.  68  Barb.  161,  49 
UowPr  189. 

Oh.~Hughes  V.  Ciwie.  41  Ob.  8L 
839*  Hlghljand  County  v.  Rboadea, 
26  Ob.  St.  411. 

Tex. — Joake  v.  Pleasants,  16  Tex. 
Civ.  A.  482.  89  SW  S88. 

Bng. — Jackson  v.  North  Wales  R. 
Co.,  1  Hall  ft  T.  76.  47  Reprint  1331 

47.  Bisslnger  v.  Prince.  117  Ala. 
480.  28  S  67:  Howard  v.  Maine  Indaa- 
trtal  School.  78  Me.  230,  2  A  697: 
Wbeaton  Bldr.,  etc.,  Co.  v.  Boston. 
204  Mass.  218,  90  NB  S98. 
<  4B.  Wbeaton  Bidg.,  etc,  Co.  v. 
Boston,  204  Mass.  218.  90  NB  518; 
Hughes  v.  Clyde.  41  Oh.  St.  889. 

w.  Sneed,  eta,  Iron-Works  t. 
Douglas,  49  Ark.  36S.  S  SW  585: 
Schwoerer  v.  Zimmerman,  30  Mlac 
800.  63  NYS  1020. 

50.  Highland  County  v.  RhoadeSL 
26  Oh.  St.  411;  Lewis  V.  Brass.  3 
Q.  B.  D.  667. 

61.  Bratton  v.  Howard.  97  Visa. 
17,  62  S  210;  Taylor  v.  Fox.  16  Mo. 
A.  627;  Megrath  v.  Ollmore,  10  Wash. 
339.  39  P  131. 

Xerger  see  Infra  I  SI. 

63.  Bull  V.  Talcot,  2  Root  (Conn.) 
119,  1  AmD  62  (holding  that,  where 
a  written  promise  was  made  to  par 
a  certain  sum  to  such  persons  u 
should  build  a  courthouse  of  a  par- 
ticular description,  plaintiffs,  havina 
accepted  the  offer  and  having  Arectad 
the  courthouse  according  to  th»  P"*" 
posals,  were  entitled  to  recover  tiie 
sum  promised). 

S8.   Warren  Bros.  Co.  v.  King.  H 


For  latw  easea,  developmMta  and  ttaatgrn  In  the  law  see  cumulative  Annotations, 
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fumstanees  as  will  show  an  intention  to  accept  the 
bid."  A  pTOTision  in  the  pn^Mflal  for  tenders  stat- 
ing that  the  bidders  will  be  required  to  give  eeearity 
for  the  performance  of  the  woik  may  be  waived  by 
the  owner,  and  a  valid  contract  created  on  the 
acceptance  of  a  bid,  although  no  security  is  given 
hy  Uie  bidder."  A  tender  and  acceptance  may  con- 
stitute a  binding  contract  if  so  intended  by  the 
partieSf  altfaon^  the  aeeeptanee  may  refer  to  a 
fonnal  contract  to  be  drawn  up  afterward."* 

BMlttj  0f  MMnt.  To  render  a  building  contract 
valid  there  miut  be  a  mutual  and  real  consent  to 
the  terms  of  the  contract;  but  whatever  one  party's 
ral  intent  may  be,  if  he  so  eondncts  himself  that 
a  reasonable  man  would  believe  that  he  was  assent- 
ing to  the  terms  proposed  by  tiie  c»ther  party,  and 
the  latter  on  that  belief  performs  the  contract,  the 
former  cannot  assert  that  in  fact  he  did  not  intend 
to  consent  to  the  terms  proposed."^  So,  in  making 
tenders,  the  fact  that  the  eontraetor,  throurii  n^li- 
gene'e  in  computing  the  cost  of  the  work  to  oe  done, 
makes  a  mistake  will  not  prevent  a  valid  contract 
from  arising  on  the  acceptance  of  the  tender  in 


good  faith,  nor  authorize  a  court  of  equity  to  grant 
to  the  contractor  relief  from  the  contract  on  the 
ground  of  mistake;"  and  where  the  parties  to  a 
written  building  contract  sign  the  same,  the  terms 
of  the  contract,  in  the  absence  of  fraud,  are  bind^ 
ing  on  both  parties,  and  one  cannot  escape  liability 
on  the  ground  that  he  made  a  mistake  as  to  the 
terms  of  the  contract;'*  but  the  owner  may  be  put 
on  inquiry  by  the  circumstances,  as  to  whether  the 
contractor,  in  making  his  bid,  misunderstood  the 
specifications."*  A  clerical  error  which  would  ex- 
pose the  bidder  to  loss  may  be  corrected  before  the 
other  party  has  changed  bis  portion.*'- 

R0VoeatioiL  of  offer.  An  offer  may  be  revoked  or 
withdrawn  before  it  is  accepted.*' 

11]  D.  Ovrtainty;  Flam  and  Spedflcatlons.  To 
constitute  a  valid  building  contract,  the  lai^^re 
used  must  be  such  that  it  is  possible  to  uwertain 
to  a  reasonable  degree  of  c^tainty  the  meaning 
and  intention  of  the  parties."  It  is  also  essential 
that  the  language  of  the  contract  be  so  intelligibiB 
as  to  render  the  e<mtraet  ospable  of  perfonoanee.** 
But  unless  the  eontract  shows  on  its  face  such  un- 


Mfnn.  190.  104  NW  SIC;  Burch  v. 
New  Linden  Hotel  Co.,  7  Mo.  A.  583. 

[a]  SnttolOTiej  of  *coept*ncej— 
(1)  Lamoreaux  v.  Flielan,  89  Nebr. 
47,  130  NW  988  (notice  to  deslenated 
employee  of  acceptance  held  uncon- 
ditional acceptance),  (2)  An  owner's 
remark  to  a  builder  on  openlnji  the 
bids,  "I  guess  It  Is  up  to  you.  Tonra 
iB  the  lowest  bid,"  Is  an  acceptance 
of  Ills  bid.  l<ane  v.  Warren,  El  Tex. 
Cl7.  A.  122,  lis  SW  SOS. 

S4.  Leskie  v.  Haaeltlne,  166  Pa. 
98,  26  A.S8S.  * 

sa.  Mobile,  etc.,  R.  Go.  v.  Worth- 
iDStott,  95  Ala.  598,  10  8  8S9. 

la]  Where  the  owner  of  land  ao- 
e»lB  a  wirtfetCH  ffnnwty  from  the 
buildlnr  contractor  In  place  of  a 
bond  and  fails  to  ask  anything  more. 
It  renders  unnecessary  the  execution 
of  such  bond  ae  a  condition  to  make 
the  contract  complete,  and  a  failure 
to  furnlah  sncb  bond  Is  no  defense 
to  an  action  on  such  contract.  Joske 
r.  Pleasants,  16  Tex.  Civ.  A.  433,  39 
SW  586.' 

56.  Lewis  V.  Brass,  3  Q.  B.  D.  667 
(boldlng  that,  where  defendant  sent 
in  a  tender  to  do  work  for  plaintiff, 
and  plalntirTs  agent  replied,  accept- 
ing the  tender,  and  adding,  "The  con* 
tract  win  be  prepared  by,"  etc.,  the 
tender  and  acceptance  formed  a  com.- 
plete  contract). 

87.  PhiUip  V.  Gallant.  «2  N.  T. 
166. 

S8.  Moffett.  etc.,  Co.  t.  Rochester, 
91  Fed.  28,  38  CCA  319  [rev  on  the 
facts  178  U.  8.  373,  20  SCt  957,  44 
L.  ed.  1108];  Bowers  Hydraulic 
Dredging  Co.  v.  U.  8..  41  Ct.  Ci.  21.4 
(holding  that,  where  the  advertise- 
ment to  the  contractors  says  that  the 
bidders  shall  be  expected  to  examine 
the  drawings  and  to  make  estimates 
of  quantities  for  themselves,  it  Is 
their  duty  to  do  so  before  making 
their  bids,  and  a  misunderstanding 
growing  out  of  their  neglect  to  do 
so  cannot  prejudice  defendants) ;  Mc- 
Comtack  v.  Lynch,  69  Mo.  A.  624 
(holding  that  one  who  offers  to  do 
part  of  the  work  of  construction  of  a 
building  on  a  certain  street  for  a 
price  named  cannot,  after  acceptance 
of  his  offer,  show  that  he  was  mis- 
taken as  to  the  particular  lot  on 
such  street  on  which  the  building 
was  to  be  located);  Brown  v.  Levy,. 
»  Teif.  Civ.  A.  889,  69  SW  255  (hold- 
Ing  that,  where  the  builder  makes  an 
cfrer  to  erect  a  building  for  a  cer- 
tain sum  and  the  owner  accepts  It, 
there  is  a  consummation  and  bind- 
ing agreement,  notwithstanding  the 
builder,  in  adding  up  the  Items  of  his 
estimates,  makes  a  mistake  for  which 
th«  owner  is  not  responelble,  by 
which  the  total  Is  made  considerably 
too  small).  out  see  Indianapolis 
S<Aiool  Comra.  v.  Bender,  86  Ind.  A. 


164,  72  NS  164  (holding  that,  where 
a  bidder  for  a  public  building,  hav- 
ing verv  little  time  after  notice  of 
the  letting  of  the  contract  and  before 
the  filing  of  the  bids.  In  making  up 
his  bid  from  his  estimate  book.  In 
which  he  had  estimated  the  different 
parts  of  the  work  separately,  by  mis- 
take turned  two  leaves  and  omitted 
an  estimate  on  one  part  of  the  work, 
In  consequence  of  which  his  bid  as 
Bubmltted  was  several  thousand  dol- 
lars lower  than  the  sum  he  intended 
or  for  which  the  work  could  be  done, 
the  acceptance  of  such  bid  did  not 
create  a  contract,  for  want  of  the 
meeting  of  the  minds  of  the  parties; 
and,  the  mistake  being  an  excusable 
one,  a  oomplalnt  setting  up  such 
facts,  and  tnat  he  promptly  notified 
the  board  having  charge  of  the  work 
of  the  mistake,  and  that  the  contract 
was  let  to  the  next  higher  bidder, 
Btates  a  cause  of  action  fn  equity  for 
the  rescission  of  hla  bid  and  the  re- 
covery of  a  deposit  made  as  a  guar- 
anty that  he  would  enter  into  a  con- 
tract if  his  bid  was  accepted). 

[a]  Where  perfonnaaoe  ia  taipoa- 
slble,  as  where  the  contract  provides 
that  the  builder  shall  receive  no  com- 
pensation unless  his  work  conforms 
to  a  standard  having  no  'existence, 
the  eontract  la  Invalid.  Nordyke, 
etc.,  Co.  V.  Kehlor.  156  Mo.  648,  66 
SW  287. 

69.  Wood  V.  Wack,  81  Ind.  A.  862, 
67  NE  662;  Klmberley  v.  Dick,  L.  R. 
IS  Bq.  1.  . 

eo.  Hudson  Structural  Steel  Co.  v. 
Smith,  etc.,  Co.,  110  Me.  123,  86  A 
384,  43  LRANS  654  and  note  (holding 
that  an  owner  who  was  an  experi- 
enced contractor  was  put  on  inquiry 
as  to  whether  the  contractor  In  mak- 
ing his  bid  misunderstood  the  specifi- 
cations. In  view  of  the  amount  of  the 
bid  and  the  fact  that  another  con- 
tractor had  misinterpreted  the  speci- 
fications). 

ei.  Moffett,  etc,  Co.  V.  Rochester, 
178  V.  S.  873,  20  SCt  957.  44  L.  ed, 
1108  [rev  91  Fed.  28,  3S  CCA  819  (rev 
22  Fed.  256)]. 

SS.  Northeastern  Constr.  Co.  v. 
North  Hempstead.  121  App.  DIv.  187, 
105  NYS  S81.  See  also  generally 
Contracts  [9  Cyc  284]. 

[a]  niustrauon. — Where  both  par- 
ties Intend  that  a  building  contract 
shall  be  In  writing,  and  the  con- 
tractor submits  plans,  accompanied 
by  a  formal  contract  In  writing 
signed  by  himself  and  to  be  signed 
by  the  owner  and  by  some  one  as 
surety  for  the  contractor,  and  the 
owner  never  signs  the  instrument, 
either  party  has  a  right  to  recant  be- 
fore the  Instrument  la  executed. 
Barrelll  V.  Wehrll,  181  La.  640,  46  8 
620.  • 

68.    U.  8.— U.  8.  V.  Elllcott,  288 


U.  S.  624,  38  SCt  334,  66  L.  ed.  68S. 

Ark.— Friedman  v.  Sehleniter,  106 
Ark.  680,  161  SW  696. 

Dak. — Fraley  v.  Bentley,  1  Dak.  26, 
46  NW  606. 

Ida.— Nave  v.  McOrane,  19  Ida.  111. 
118  P  82 

Ky.— Corbln  v.  MUward,  1K8  Ky. 
808.  164  8W  974. 

Bia88._Phelps  T.  Sheldon.  18  Pick. 
60,  28  AmO  669. 

Mich. — Doyle  Deaenberg,  74 

Mich.  79.  41  NW  866;  Long  v.  Battle 
Creek.  19  Mich.  828,  88  AmR  884. 

N.Y.— Isaacs  v.  Smith,  65  N.  Y. 
Super.  446. 

N.  C. — Thomas  T.  ThomaavUle 
Shooting  Club,  123  N.  C.  286,  31  SB 
664. 

_Tenn.— Levering   v.    Memphis,  7 
Humphr.  663. 

_Wash. — ^Armatrong  v.  Wheeler,  8< 
Wash.  261.  160  P  6. 

Wis.— Cole  V.  Clay,  8  Plnn.  808,  4 
Chandl.  29. 

[a]  Vhe  power  to  ehaac*  deftaOa, 
reserved  by  the  government  In  a  con- 
tract for  a  public  work,  does  not 
make  the  contract  unenforceable  for 
want  of  certainty  and  mutuality, 
there  being  full  provision  for  ascer- 
taining a  change  In  the  compensation 
where  any  such  change  is  proper. 
U.  8.  V.  McMullen,  222  U.  S.  460,  82 
SCt  128,  66  L.  ed.  269  [rev  167  Fed. 
460,  96  CCA  961. 

[b]  Oontraol  stattng  what  la  In- 
tended to  he  Inolnded.. — A  contract  Is 
not  void  for  uncertainty  where  the 
bidder  agrees  to  construct  a  feeder 
for  a  canal  therein  described  for  a 
sum  specified,  and  the  contract  Itself 
states  what  was  meant  to  be  Included, 
namely  "every  kind  of  work  con- 
nected with  fetching  the  water  Into 
the  canal."  Phelps  v.  Sheldon,  18 
Pick.  (Mass.)  60.  23  AmD  659. 

[c]  The  ground  on  wUoh  a  bnSd- 
Inff  is  to  be  sreeted  need  not  be  de- 
scribed. Austin  V.  Wohler,  6  III.  A. 
300. 

[d]  Supplying  omisalons  tn  ta- 
compute  oontraotd — Where  the  build- 
ing contract  and  Its  consideration 
are  agreed  on  except  that  the  times 
and  manner  of  payment  of  the  price 
are  left  for  future  determination,  the 
omission  may  be  supplied  by  Insert- 
ing the  necessary  omissions  before 
the  contract  Is  signed;  but  work  com- 
menced before  signature  must  be 
considered  as  done  under  the  con- 
tract as  signed,  in  so  far  as  the  right 
to  a  first  payment  Is  concerned. 
Reynolds  v.  Welsh.  ,8  NTSt  404. 

[e]  Traasaotloiui  between  eon- 
traotor  and  nboontraetor  held  not 
to  result  In  a  binding  contract  be- 
tween them.  Mecham  v,  Pederson,  70 
Wash.  479.  127  P  114. 

04.    Lyle   v.   Jackson  County,  28 
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certainty  as  to  what  the  contractor  agreea  to  per- 
form as  to  show  that  there  is  no  meeting  of  the 
minds  of  the  parties,  there  is.  no  such  uncertainty 
as  will  render  it  void;"  and  the  contract  will  not 
be  invalidated  by  a  failure  to  specify  the  time 
within  which  it  is  to  be  performed  or  the  time  when 
the  compensation  is  to  be  paid.^ 

Reference  to  plans  ajid  specifications.  A  building 
and  construction  contract  may,  for  the  purpose  of 
(Ascribing  the  work  to  be  performed,  refer  to  par- 
ticular plans  and  specifications  or  other  writings;'' 
and  where  the  contract  does  not  sufficiently  describe 
the  work  to  be  done,  but  refers  for  such  description 
to  particular  plans  and  specifications,  if  the  plans 
and  specifications  referred  to  cannot  be  identified,^ 
.or  are  themselves  insufficient,  as  being  indefinite 
and  uncertain,"*  the  contract  will  be  invalid  for 
uncertainty;  but  the  fact  that  a  contract  refers  for 


a  particular  description  of  the  work  to  be  per- 
formed to  all^d  plans  and  specifications  not  ia 
existence  will  not  constitute  a  fatal  uncertainty  if 
the  contract  itself,  sufficiently  describes  the  work 
to  he  done.'" 

A  false  reference  to  signed  or  attached  plans  or 
specifications,  it  has  been  held,  cannot  be  aided  by 
parol  evidence,'^  and  a  contract  referring  to  "plana 
and  specifications"  as  "herein  made  a  part"  of 
the  contract,  or  referring  to  signed  or  attached 
plans  or  specifications  that  are  not  signed  or  at- 
tached, is  left  inchoate  and  incomplete  and  cannot 
form  the  basis  of  a  recovery,'^  unless  such  contract 
contains  something  to  locate  or  identify  them  in 
some  way.'' 

12]  £.  Oonsideratiou.'*  A  good  consideration 
is  essential  to  the  validity  of  a  building,  contract." 
Thus,  where  a  building  contract  has  been  folly  per- 


[a]  SpuUtortloM  vuMng  bnlU- 
tatf  Mapo«plltl*^-A  contract  to  build 
In  every  particular  similar  to  apaol- 
flcatlona  and  plans  annexed  ts  bad, 
where  the  specUcatlona  make  It  im- 

Eoislble  to  erect  a  structure  of  any 
nown  dimensions.  Lyle  v.  Jackson 
County.  2S  Ark.  6S.  See  also  Turney 
V.  Brlogeport,  Si  Conn.  412,  12  A  S20 
(where  the  physical  Impossibility  of 
constructlnc  the  building  according 
to  plans  and  speclflcatlons  was  held 
not  to  justify  a  recovery  on  a  quan- 
tum meruit  more  than  the  sum  the 
town  was  authorised  to  spend). 

66.  American  Surety  Co.  v.  San 
Antonio  U  &  T.  Co.,  (Tex.  Civ.  A.) 
98  S^V^  387 

66.  Phelps  V.  Sheldon,  13  Plclc 
(Mass.)  60,  23  AmD  668. 

67.  Adams  v.  O'Connor.  6  Aria. 
404.  69  P  105. 

Constrootlon  and  operation  of  plans 
and  ■peoifloations  see  infra  BJ  40,  41. 

Vatar*  and  pnxposs  of  plans  and 
speolfLoatlona  see  supra  S  e. 

68.  Donnelly  v.  Adams,  116  Cal. 
129,  46  F  91«;  Willamette  Steam 
Mills  Lumbering,  etc.,  Co.  v.  Los 
Angeles  College  Co.,  94  Cal.  229,  29 
P  62B:  Worden  v.  Hammortd  37  Cal. 
61;  Almini  Co.  v.  King.  92  111.  A.  276; 
Walsh  V.  St.  John,  5  Newfoundl.  80. 

66.  Nave  v.  McOratie,  19  Ida.  Ill, 
121,  113  P  82  (where  the  court  said: 
"If  the  plans  and  speclflcatlons  were 
not  definite  and  certain  as  to  the 
kinds  and  aualltles  of  materials  to  be 
used,  the  class  of  workmanship,  etc., 
the  time  within  which  the  building 
must  be  completed,  the  method '  of 
making  payments  and  other  matters, 
the  bid  to  construct  the  building 
would  only  indicate  a  willingness  to 
negotiate  further  In  regard  to  the 
matters  not  speclfled,  and  Its  accept- 
ance would  express  a  like  willing- 
ness but  would  not  bind  either  party. 
'  If  they  did  not  subsequently  agree 
upon  a  contract,  each  would  be  with- 
out remedy  against  the  other") ; 
Lucas  V.  American-Hawaiian  Engi- 
neering, etc..  Co.,  16  Hawaii  80  (hold- 
ing that  a  contract  for  the  construc- 
tion of  a  wharf  and  other  work, 
baaed  on  speclflcatlons  which  re- 
served to  the  superintendent  of  pub- 
lic works  the  right  to  use  In  the  new 
work  any  piles  from  the  old  work 
considered  suitable,  constituted  such 
an  element  of  uncertainty  as  to  ren- 
der intelligent  bidding  and  competi- 
tion Impossible,  and  the  contract  It- 
self void). 

[a]  "Tlis  plans  when  oomplstsd 
should  (1)  conform  with  the  Instruc- 
tions given  the  architect,  (2)  Comply 
with  all  laws  which  may  be  appli- 
cable, (3)  not  infringe  the  rights  of 
any  third  person,  (4)  be  in  accord- 
ance with  all  rules  of  the  architect's 
science  and  art.  It  must  be  remem- 
bered that  the  employer's  mere  ap- 

Sroval  will  not  be  an  excuse  for 
Rults,  of  which  the  employer  Is  not 
a  competsnt  Judge."  1  Sac.  Archi- 
tecture p  362  [quot  Nave  v.  HoGrane, 


19  Ida.  111.  121,  113  P  82]. 

[b]  '•Baah  naubmatB*  idievUl  bs 
■o  oarcfttllr  wxnten  that  there  can 
be  only  one  interpretation,  leaving 
no  doubt  as  to  ita  true  Intent.  If 
the  apeclfler  hopes  to  get  better  work 
through  some  hidden  meaning  in  the 
specification,  he  is  doomed  to  dis- 
appointment; for  the  more  expensive 
interpretation  will  be  used  by  the 
contractor  In  making  up  his  bid:  and 
later,  when  the  work  Is  required,  the 
contractor  may  plead  that,  on  ac- 
count of  the  uncertainty  of  meaning 
he  should  not  be  required  to  furnish 
any  part  without  extra  compensa- 
tion." 1  Bno.  Architecture  [quot 
Nave  V.  UcOrane,  19  Ida.  Ill,  128, 
113  P  821. 

[c]  *4n  ordsr  tliat  tbsrs  shaU  be 
no  mlsvndsxstandlng  in  regard  to  the 
intentions  of  the  designer,  plans  are 
usually  drawn  showing  the  general 
and  detail  features  of  the  work,  and 
accompanying  these  there  is  a  writ- 
ten description  of  the  work,  of  the 
materials  to  be  used,  of  the  time  and 
manner  of  payments,  etc.  This  docu- 
ment Is  called  the  speclflcatlons.  The 
drawings  and  this  description  are  re- 
ferred to  as  plans  and  speclflcatlons. 
In  order  to  get  open  and  general 
competition  In  doing  the  work,  a  date 
is  set  on  which  bids  will  be  received, 
and  blank  forms  of  proposals  are 

Erepared  by  the  engineer  which  can 
e  oiled  out  by  the  bidders."  John- 
son Engineering  Contracts  and  Specl- 
flcatlons p  47  [quot  Nave  V.  Mc- 
Grane,  19  Ida.  Ill,  121,  115  P  82]. 

[d]  "A  transverse  section  Is  one 
of  the  necessary  drawings  to  ac- 
comoany  the  speclflcatlons."  Nave  v. 
McOrane,  19  Ida.  Ill,  122,  113  F  82. 

[e]  SpeoUloatlons  for  tb«  fonnda- 
tlon  of  a  building,  providing  that  the 
walls  shall  be  slushed  solid  with 
good  lime  and  sand  mortar,  are  too 
Indefinite  to  Insure  good  masonry, 
lime  mortar  not  hardening  under 
water  or  in  very  damp  situations. 
Nave  V.  McGrane,  19  Ida.  Ill,  113 
P  82. 

[f]  KpeoUloations  for  elsotrio  wlr- 

Ing  in  a  nouse.  not  Indicating  where 
the  wiring  should  be  taken  in  or  out 
of  the  building,  the  kind,  quality,  or 
weight  of  wire  to  be  used,  the  kind 
or  length  of  insulated  cord,  whether 
the  wire  should  be  suspended  on 
cleats  or  knobs,  whether  rubber, 
porcelain,  clay,  or  glass  insulation 
should  be  furnished,  whether  the  wire 
should  be  concealed  or  run  along 
the  walls  or  celling  by  cleats,  the 
kind,  character,  location,  or  number 
of  flush  switches,  cut-outs,  fuse 
boxes,  or  any  other  apparatus,  and 
which  do  not  provide  for  wlrewaye, 
so  that  concealed  wiring  may  be 
permanently  accessible,  nor  for  any 
meters,  nor  determine  whether  the 
whole  building  shall  be  on  one  or 
more  circuits,  nor  provide  for  dis- 
tribution of  the  load  and  grouping 
of  cut-oats,  if  branch  circuits  are 
adopted,   nor   even   specify   if  the 


building  is  to  be  wired  for  an  alter- 
nating or  direct  ourrent'  oonnectien, 
are  not  sufflolently  definite  and 'cer- 
tain. Nave  v.  HcQrane,  19  Ida.  111. 
118  P  82. 

[g]  A  latter,  refaned  to  ta  a  eos^ 
traot.  Chat  spseUea  among  other 
things  the  quality  of  material  and 
the  mode  of  doliur  the  work  agreed 
on  performs  the  function  of  a  speci- 
fication and  should  be  construed  u 
such  within  the  meaning  of  the  con- 
tract. McGeragle  v.  BroemeL  S)  N. 
J.  L.  69.  20  A  867. 

70.  Hitchcock  v.  Galveston,  12  F. 
Cas.  No.  6.634,  8  Woods  287  (holdtnE 
that  a  contract  requiring  construc- 
tion in  accordance  with  speclflcatloiu 
on  file,  and  there  are  none  on  file. 
Is  not  void  for  uncertainty  where 
the  contract  Itself  specifies  the  ma- 
terial and  there  Is  a  <»>mrton  and 
well-known  method  of  construction); 
Womble  v.  Hickson,  91  Ark.  966,  ifl 
SW  401. 

71.  Donnelly  v.  Adams,  115  Cal. 
129,  4S  P  916;  Willamette  Steam 
Mills  Lumbering,  etc,  Co.  v.  Lob 
Angelea  College  Co..  94  CaL  2M.  29 
P  el9;  Worden  v.  Xbunmond,  ST  CiL 
61. 

72.  Sullivan  v.  California  Realty 
Co.,  142  Cal.  201,  76  P  767  (so  pro- 
vided by  Code  Civ.  Proc.  |  1183^]: 
Donnelly  v.  Adams,  116  Cal.  129.  4* 
P  916;  WlUamette  Steam  Mills  Lum- 
bering, etc.,  Co.  v.  Los  Angeles  Col- 
lege Co.,  94  Cal.  229,  29  P  629;  Wor- 
den V.  Hammond,  87  Cal.  61;  Almini 
Co.  V.  King.  92  111.  A  276.  But  see 
Belnhauer  v.  Baldwin  Engineering 
Co.,  64  Mlac.  216,  104  NTS  481  (hold- 
ing that  absence  of  signatures  to 
drawings  and  speclflcatlons  wsa 
waived  by  execution  of  contract). 

73.  Almini  Co.  T.  King.  92  111.  A 
276. 

74.  See  generally  Contracts  [9  Cyc 

3081. 

ITeosssllT  and  satloleaey  of  as* 

consideration  for  modlflcatKm  of  con* 
traot  see  infra  !  SS. 

76.  U.  S.  V.  Cooke,  207  Fed.  68!; 
Taylor  v.  Leeson,  36  Ind.  A  620,  74 
NE  907;  Kernan  v.  Carter,  104  SW 
308,  31  KyL  866;  Kansas  City,  etc., 
R.  Co.  V.  Morley,  46  Mo.  A.  304. 

[a]  Psrformanos  of  legal  obUgs- 
tlon^— (1)  Where  a  builder  agreed 
with  A,  who  had  contracted  to  build 
a  house  for  B,  to  assist  him  in  build- 
ing the  house  In  consideration  of  hU 
assisting  him  In  his  work,  and  after 
A  had  assisted  the  builder  B  agreed 
to  pay  the  builder  for  any  services 
performed  by  him,  there  was  no  con- 
sideration, as  the  builder  was  al- 
ready bound  to  render  suCh  servlcss. 
Ford  v.  Crenshaw,  1  LUt.  (K/.)  18- 
(2)  The  employer's  agreement  to  pay 
that  which  he  has  already  contracted 
to  pay  does  not  constitute  a  consid- 
eration for  a  new  promise  to  per- 
form the  same  building  operatloD. 
WIdlman  v.  Brown,  81  filch.  241.  47 
NW  231;  Moyer  v.  KIrby.  2  Pearson 
(Pa.)  64. 
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fonned  by  the  eontraetoi*,  bis  further  f^eement  to 
perform  extra  work  must,  to  be  binding  on  him, 
be  supported  by  a  consideration.*" 

Oonsideration  f<ur  cnadran^.  Payment  of  a  bill 
for  constrnction  work  is  a  good  eonsideration  for  a 
^ranty  of  sneh  work.'* 

[9  13]  T.  Formal  Boqnisitfls— 1.  HeoeMitiy  of 
Writing.  Except  where  a  atatatory  provision  ren- 
ders a  written  and  signed  building  contract  essen- 
tial to  a  recovery  thereon,'"  a  written  contract,  as 
a  general  rule,  is  not  required.'"  And  where  the 
parties  verbally  agree  on  terms  with  the  intention 
of  creating  a  binding  contract,  the  fact  that  the 
exeention  of  a  formal  written  memorandum  is  in 
the  oontonplation  of  the  parties  does  not  make  the 
writing  essential  to  the  completeness  of  the  eon- 
tract  but,  although  the  terms  of  the  contract  are 
agreed  on,  if  it  is  understood  that  the  contract  is 


[b]  ruymunt  of  T»Ua  matajFtd 
OidL— An  agreeinant  by  one  who  has 
performed  labor  for  a  contractor  In 
the  erection  vf  a  building  to  sign 
a  release  of  the  contractor  from  per- 
sonal liability.  In  consideration  that 
the  owner  will  pay  the  former  a 
past-due  note,  is  nudum  pactum.  Mo- 
Nutt  y.  Loney,  ISS  Pa.  281,  2S  A 
1088. 

[c]  rnvMnOmt  eossldsratlOB  for 
eoatraot  betwsea  ownsr  and  sabeoB- 

tnotor, — Where  a  materialman 
agreed  to  furnish  buIldtRg  materials 
to  a  builder  provided  the  owner 
would  retain  Bufllcient  of  the  money 
due  on  the  contract  to  protect  the 
materialman,  there  was  sufflcient 
consideration  between  the  latter  and 
the  owner  for  the  owner's  promise 
so  to  do.  Roussel  v.  Mathews,  fl2 
App.  I>lv.  1,  70  NTS  886  [aff  171 
N.  T.  634  mem,  «3  NB  1122  mem]. 

Fd]  Fast  ooBsMsTatlon. — <1)  A 
subsequent  promise  to  pay  for  Alg- 
glag  and  caslfiff  a  well  Is  supported 
by  a  sufficient  consideration,  where 
the  well  Inures  dlreetly  to  the  prom- 
isor's benefit  and  was  not  Intended  by 
the  promisee  to  be  rratultously 
made.  Edson  v.  Poppe.  24  S.  D.  48tf, 
124  NW  441.  26  L.RANS  6S4.  (2)  A 
promise  made  by  contractors  after 
a  subcontractor  has  done  work  out- 
side his  contract,  and  not  shown  to 
be  wltbln  their  contract,  to  pay  there- 
for Is  without  consideration.  Majory 
V.  Schubert,  82  App.  Div.  633,  81 
NTS  70S.  • 

[e]  A  1ralU«x*a  aOmlsBion  of  11a- 
UUty  for  repairs  In  settlement  of  a 
claim  for  injury  to  a  heating  system 
la  a  sufflelent  consideration  for  his 
agreement  to  pay  thorofor.  UcClnre 
T.  Lorain  Connty  Comra.,  S4  Oh.  Ctr. 
Ct.  72. 

[f  ]   BvIldiBtf  on  lasft  of  aiMrtharj 

A  contnct  by  which  a  party  building 
a  house  for  bis  own  occupancy  on 
the  land  of  another  Is  to  receive,  on 
surrender  of  the  house  to  the  owner 
of  the  land,  the  cost  of  the  materials 
used  In  its  construction.  Is  not  void 
for  want  of  consideration.  Stevenson 
V.  Robertson,  66.  Iowa  689,  8  NW  661. 

[gj  A  eoMnut  botwem  a  eeatMo> 
tn  for  eeaatvnetlOH  of  a  sewer  and  a 
Ihlrd  Mroeai  by  which  the  contractor 
is  paid  to  so  construct  the  sewer  as 
not  to  Injure  the  latter's  pipes.  Is 
lapported  by  a  valuable  considera- 
tion In  additional  expense  Imposed 
on  tho  contractor.  Hoffman  v.  St. 
Louts  Refrigerator,  etc,  Co..  120  Ho. 
A.  661,  97  SW  619. 

[hi  Question  of  ooseldaratlon  one 
for  the  juwy. — Where  a  person  agreed 
to  bulla  for  the  mere  convenience  of 
an  owner  In  consideration  of  the  lat- 
ter releasing  him  from  certain  dam- 
&gea.  it  was  held  that  the  contract 
snowed  a  sufllclent  consideration  to 
render  It  valid  and  that  It  could  not 
be  declared  void  on  ex  parte  afll- 
davlts  of  one  of  the  parties  averring 
that  It  was  not  founded  on  any  con- 
sideration because  the  other  party 
had  the  right  to  a  submission  of  the 
(toestlon  of  a  eonalderatlon  to  a  Jury. 


Co.  v. 


Missouri,    etc.,-  R. 
(Tex.)  68  8W  lfi». 

76.  Wldlman  v.  Brown,  88  Mich, 
241,  47  NW  231  (holding  that  a  prom- 
ise by  a  building  oon&aotor  to  put 
another  coat  of  oil  on  the  Inside  of 
a  house,  made  after  he  had  fully 
complied  with  his  contract,  and  with- 
out any  additional  consideration,  is 
a  more  gratuity;  and  his  failure  to 
put  on  the  additional  coat  will  not 
preclude  him  from  recovering  the  full 
amount  due  under  the  contract). 

OompoBMtloa  f e>  addtBoaal, 
obaaged  or  «xtra,woxk  see  Intra  If 
179-191. 

77.  Campau  Realty  Co.  v.  Len- 
hardt,  164  Mich.  83,  128  NW  1078 
(holding  that,  where  defendants  pre- 
sented a  bill  for  the  construction  of 
a  sidewalk,  and  payment  was  refused 
on  the  ground  that  the  walk  was  not 
properly  laid,  but  the  bill  was  paia 
on  the  making  of  a  guaranty  by  de- 
fendants, the  guaranty  was  given 
for  a  good  consideration). 

78.  West  Coast  Liumber  Co.  v. 
Knapp,  122  Cal.  79.  64  P  S33  (holding 
that  a  writing  signed  by  the  parties, 
but  not  of  Itself  determining  what 
constitutes  the  contract.  Is  not  suffl- 
elent under  a  statute  requiring  the 
whole  contract  to  be  In  writing,  and 
that  If  the  writing  refers  to  draw- 
ings and  spec!  float  Ions,  In  accordance 
with  which  the  building  Is  to  be 
erected,  such  drawings  and  speclfl- 
catlona  must  be  in  existence);  Hart- 
well  v.  C.  Qanahl  Lumber  Co..  8  Cal. 
A.  783.  97  P  901  (under  Code  Ctv. 
Proc.  II  11S3);  Ritchie  v.  State.  89 
Wash.  95,  81  P  79.  See  generally 
Frauds,  Statute  of  [20  Cyc  198]. 

fa]  Ooatraot  luder  seal  if  re- 
quired by  charter,  or  compliance 
with  the  terms  or  the  special  or 
general  act  under  which  It  is  incor- 
porated, la  necessary  in  the  case  of  a 
corporation.  Homersham  v.  Wolver- 
hampton Waterworks  Co.,  6  Kxcb. 
137,  165  Reprint  486. 

[b]    Sersnns  stan^sg — (l)  Ant 


to  be  redueed  to  writing  before  it  shall  beciHne 
binding,  it  is,  of  course,  necessary  that  this  be  done 
before  a  binding  contract  is  created."^ 

Application  of  statute  of  frauds.  Building  con- 
tracts are  not  within  the  provision  of  the  statute 
of  frauds  relating  to  the  sale  of  merchandise,  etc., 
nor  are  they  within  the  provision  of  the  statute 
relating  to  we  creation  of  interests  in  real  estate,^ 
except  where  the  consideration  of  the  contract  is 
the  conveyance  of  land."  But  where  the  contract 
is  not  to  be  performed  within  a  year,  it  will  fall 
under  the  provision  of  the  statute  of  frauds  that 
contracts  not  to  be  performed  within  a  year  ^all 
be  in  writing." 

14]  2.  Slffnatoro.  A  written  building  agree- 
ment, showiiu'  on  its  face  that  it  is  to  be  executed 
by  both  builder  and  employer,  or  at  least  assented 
to  by  both,  should  be  signed  by  them."'  Bat  it  has 

Carter,   rianagan,  80  Va.  110. 

ae.  Ala.— Hodgoa  t.  Sublett,  91 
Ala.  588.  8  8  SOOT 

Ark.— Prladman  v.  Schleuter,  105 
Ark.  B80..1»l  SW  696. 

N.  T. — Pelrce  v.  Cornell,  117  App. 
Dlv.  «6,  108  NTS  102;  DIsken  v. 
Herter.  78  App.  Dlv.  463.  77  NTS 
800  [an  ITS  N.  T.  480  mem,  67  NB 
1081  mem];  Holland  v.  Ryan.  92  NTS 
243. 

Pa. — Smith  V.  Kaufman.  20  Uonts. 
Co.  214. 

Eng. — Lewis  v.  Brass,  8  Q.  B.  T>.  667. 
Sl>  Ala. — Blsslnger  v.  Prince,  117 
AlA  480,  28  S  67;  Hodge^  v.  Sublett. 
91  Ala.  688,  8  8  800. 

La.— BarrelU  v.  Wohrll.  121  La. 
S40.  46  8  620. 

Mont. — Hogan  v.  Shields,  20  Mont 
488.  S8  P  86" 

ft.  T.— Smith  V.  O'Donnoll,  16  Mlsa 
98,  te  NTS  480. 

Pa. — Sparks  v.  Pittsburgh  Co.,  16fl 
Pa.  296,  28  A  188. 

Vt.--Congdon  v.  Darey,  46  Vt.  478. 
Wash. — Stanton    v.    Dennis,  64 
Wash.  85.  116  P  660. 

[a]  BSoot  oi  nndmtaaaiac  that 
oontraot  ahonU  ba  Im  mmag^ 
(1)  Where  all  the  aubsuntlal  terms 
of  a  contract  have  been  agreed  on 
and  nothing  Is  left  for  future  settle- 
ment, the  mere  fact  of  an  under- 
standing  that  the  oontraot  should  he 
formally  drawn  up  and  put  In  writ- 
ing does  not  leave  the  transaction 
Incomplete  and  without  binding- 
force,  unless  thsro'  la  a  positive 
agreement  that  the  contract  shall 
not  be  binding  until  reduced  to  writ- 
ing and  formally  executed.  DIsken 
V.  Herter,  78  App.  Dlv,  468,  77  NTS 
800  [afC  i7S  N.  T.  480  mem,  67  NB 


1081  mem],  (2)  Work  may  be  sus- 
pended by  a  builder,  where  the 
owner  agreed  to  have  the  contract 
under  which  the  work  was  com- 
menced reduced  to  writing  and  re- 
fuses so  to  do.  Smith  v.  O'Donnell, 
16  Misc.  98,  36  NTS  480. 
88.   Scoggfn  V.  Slater,  22  Ala.  687; 


agreement  not  stamped  as  re<iulredjf  Lower^  v,  wlnters^^  7  Cow.  (N.  T.) 
by  act  of  connress,  July  13,  1866, 
might  be  used  In  evidence,  where  It 
dla  not  appear  that  there  was  any 
fraudulent  intent  to  evade  the  pro- 
visions of  the  Stamp  Act.  Black  v. 
Woodrow,  39  Md.  194.  (2)  Under  an 
early  English  act  an  unstamped  con- 
tract was  admissible  In  evidence. 
Vincent  v.  Cole,  3  C.  A  P.  481,  14  ECL 
673.  See  generally  Contracts  [9  Cyc. 
302], 

79.  U.  S.— Olrard  L.  Ins.,  etc..  Co. 
V.  Cooper,  162  U.  S.  629.  16  SCt  879. 
40  L.  ed.  1062;  Champlaln  Constr. 
Co.  V.  O'Brien,  117  Fed.  271,  788. 

Ala. — Badders  v.  Davis,  88  Ala. 
367.  6  S  834. 

Dak. — Sarles  v.  Sharlow,  S  Dak. 
100,  37  NW  748. 

Til. — Davenport  First  Presby. 
Church  V.  Swanson,  100  111.  A.  39. 

Kan. — Backus  v.  (Haxk,  1  Kan,  303, 
83  AmD  437. 

N.  T. — Plimpton  v.  Curtlas,  15 
Wend.  336. 

Oh. — Jones  v.  Pouch.  41  Oh  St.  146. 

Va. — Central  Lunatic  Asylum  v. 


263;  Benedict  v.  Beebee,  11  Johns. 
(N.  T.)  146:  Frear  v.  Hardenbergh, 
6  Johns.  (N.  T.)  272,  4  AmD  386; 
Thouvenln  v.  Lea,  26  Tex.  612. 

88.  Koch  V.  Williams,  82  Wis. 
188,  62  NW  267;  Cameron  v.  Austin. 
66  Wis.  662,  27  NW  622.  See  gen- 
erally Frauds.  Statute  of  [24  Cyc 
209]. 

84.  Friedman  v.  Schleuter,  105 
Ark.  680.  683,  151  SW  696  [cit  Cyc]; 
Oakes  V.  Gushing,  24  He.  818.  See 
generally  Frauds,  Statute  of  [20  Cyo 

198], 

88.  Hartwell  v.  C.  Ganahl  Lum- 
ber Co.,  8  Cal.  A.  733.  97  P  901  (con- 
struing Code  Civ.  Proc.  |  1183,  pro- 
viding that  building  contracts  shall 
be  In  writing  subscribed  by  the 
parties  thereto,  etc.);  Keating  v.  Nel- 
son, 33  III.  A.  357  (where  it  was  said 
that  an  employer  was  not  bound  by 
an  agreement  where  the  builder  had 
not  signed  it):  Barrelll  v.  Wehrll, 
121  La.  540,  46  S  620;  Hogan  v. 
Shields.  20  Mont.  438,  62. P  65.  See 
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been  held  that  aetnal  signii^  of  the  contract  by  the 
party  to  be  ohai^d  therewith  is  not  material,  bo 
long  as  the  terms  of  the  contract  are  a^eed  on  and 
the  builder  is  directed  to  proceed  with  the  work 
called  for  by  the  plans,^  and  that  the  contract  is 
valid,  although  signed  by  only  one  of  the  parties  if 
intended  to  be  binding  and  is  so  acted  on.  ^ 

[$  15]  3.  Delivery.  Where  the  contract  is  in 
writing,  there  must  be  a  delivery  of  the  written 
instrument,^  but  such  delivery  may  be  to  a  third 
person,  such  as  the  aiehiteot,*"  for  the  benefit  of 
both  parties." 

[$  16]  4.  Filing  and  Recording."^  Under  some 
statutes,  it  is  required  that  certain  building  con- 
tracts must  be  filed  and  recorded,"'  including  the 


plans  and  specifleations,  when  made  a  part  of  the 
contract;"  otherwise  the  contract  is  void,  and  no 
recovery  can  be  had  thereon  by  either  party.**  But 
the  builder  may  have  an  action  in  assumpsit  for  the 
reasonable  value  of  labor  and  materials  furnished,^ 
in  which  case  the  contract,  although  unrecord»l, 
may  be  admitted  in  evidence,  not  as  the  basis  of 
his  recovery,  but  as  the  measure  and  test  of  his 
right  to  recover;*'  and  he  cannot  recover  without 
showing  a  substantial  compliance  with  the  terms  of 
the  contract.*' 

17]  O.  Parties."*  Building  and  construction 
contracts  may  be  entered  into  through  duly  au- 
thorized agents**  or  committees.^  Where  a  com- 
mittee is  appointed  to  enter  into  the  contract,  a 


(holding  paper  drawn  by  attorney 
an^  not  signed  by  either  party.  Inad- 
mlaaible). 

Vaonaitr  of  wlynliig  plau  and 
•peoULoaUoM  see  supra  I  6. 

[a]  Prenu&ptlon. — Where  the  con- 
tract contains  mutual  asreements, 
the  presumption  Is  that  It  was  not  to 
become  binding  until  signed  by  both 
partlea.  Keller  v.  Blasdel,  1  Nev. 
491. 

[b]  Votloe  of  alffiuitiin. — Where 
blank  contracts  are  sent  to  one  party 
for  signature,  and  after  he  has 
signed  the  contract  and  submitted  a 
bond  which  is  accepted  both  parties 
assume  that  the  contract  has  been 
executed,  it  Is  immaterial  that  the 
other  party  does  not  give  notice  that 
he  also  has  signed  the  contract. 
Stannard  V.  Reld,  118  App.  Dlv.  804, 
JOS  NTS  621  [afr  196  N.  Y.  630  mem, 
8»  NB  1132  mem]. 

86.  Olrard  L.  Ins.,  etc.,  Co.  v. 
Cooper,  162  U.  S.  629,  16  SCt  879,  40 
L.  ed.  1062. 

[a]  A  butUUr  who  r«fiuiM  to  wign 
•  oontraot  vndsr  wUoh  He  bu  al- 
rMUly  done  work  is  entitled  to  be 

Bald  the  value  of  the  work  done. 
[oWllIlams  V.  Joseph.  1  L.  C.  L.  J.  92. 

[b]  Wlwre  on*  signs  tn*  nanus 
of  othar  persona  to  a  building  con- 
tract because  his  own  name  Is  not 
mentioned  therein,  the  contract  Is  as 
binding  on  him  as  if  he  had  signed 
his  own  name  thereto.  Smith  v. 
Russell,  140  App.  Dlv.  102,  126  NTS 
962. 

87.  Whatley  v.  Reese,  128  Ala. 
500,  89  S  606  (holding  that,  where 
plaintiff  acted  on  a  contract  to  repair 
a  building  by  performing  the  work, 
the  fact  that  it  was  not  signed  by 
him  constituted  no  objection  to  its 
introduction  In  evidence  In  an  action 
for  the  work  performed  under  it,  as 
defendant's  signature  was  sufficient 
to  charge  him,  and  plaintiff's  per- 
formance of  the  contract  shows  an 
acceptance);  Reedy  v.  Smith,  42  Cal. 
246:  Guilford  M.  E.  Parish  v.  Clarke, 
74  Me.  110. 

88.  See  Contracts  [9  Cyc  8021. 
88.    Coey  V.  Lehman,  79  111.  in. 
90.    Coey  v.  Lehman.  79  111.  173. 
[a]    WluT*  th«  oontiaot  is  wxlttsn 

ana 


in  an  nttonujr's  ofllos,  and  after  be- 
ing thus  completed  is  left  with  him 
for  the  purpose  of  having  a  duplicate 
made  and  sent  to  one  oi  the  parties, 
there  Is  a  sufltclent  delivery.  Blan- 
chard  v.  Blackstone.  IQ^  Mass.  343. 

91.  As  pmrsavlsns  to  a  mselkan- 
iCs  Usm  see  Mechanics'  Liens  [27  Cyc 

who  most  reoorA  see  Infra  !  66. 

88,    See  statutory  provisions. 

[a]  In  Oallforn^  (1)  Code  Civ. 
Proc.  9  1183  requires  building  con- 
tracts to  be  in  writing  when  the 
amount  exceeds  one  thousand  dollars 
and  the  memoranda  to  be  llled.  be- 
fore the  work  Is  commenced.  In  the 
office  of  the  county  recorder;  other- 
wise they  shall  be  wholly  void  and 
no  recovery  can  be  had  thereon  by 
either  party.  Mannix  v.  R.  L.  Radke 
Co.,  166  Cal.  333,  136  P  52;  Condon  v. 
Donohue.  160  Cal.  749,  118  P  113; 
Laldlaw  v.  Marye,  133  Cal,  170.  65  P 
391;  Bryson  v.  McCone.  12!  Cal.  153, 
53  P  637;  Rebman  v,  San  Gabriel  Val- 


ley Land,  etc.,  Co.,  96  Cal.  890,  80  P 
664:  Camp  v.  Behlow,  2  Cal.  A.  699, 
84  P  261.  (2)  But  a  contract  where- 
by plaintiff  agreed  to  construct  a 
building  for  defendant,  to  exceed 
one  thousand  doUarsiin  cost.  In  con- 
sideration of  a  commission  of  ten 
per  cent  of  the  coat  of  construction, 
was  In  eftect  merely  an  authorlxatlon 
In  writing  by  which  plaintiff  was  to 
act  as  defendant's  agent,  and  was 
not  required  to  be  recorded.  Need- 
ham  V.  Chandler,  8  Cal.  A.  124,  96  P 
326.  <3)  Code  CIv.  Proc.  I  1202,  re- 
lating to  mechanics'  Hens,  and  pro- 
viding that  if  the  owner  and  the  con- 
tractor, directly  or  indirectly,  agree 
that  the  written  contract  filed  shall 
appear  to  show  the  contract  price  to 
be  less  than  It  really  Is,  and  It  shall 
accordingly  so  shbw,  then  the  con- 
tract shall  be  void,  and  no  recovery 
shall  be  had  thereon,  etc.,  relates  to 
a  case  where  the  entire  contract  aa 
written  is  properly  filed,  but  falls,  by 
design  of  the  parties,  to  state  the 
real  consideration,  and  does  not 
apply  to  a  case  where  a  part  of  the 
contract  was  not  flled.  Condon  v. 
Donohue,  ISO  Cal.  7*9,  118  P  113. 

93.  Pierce  v.  Blrkliolm,  116  Cal. 
657,  47  P  681;  Keupler  v.  Bisele.  79 
N.  J.  En.  480,  48S,  83  A  999  [aff  79 
N.  J.  Bq.  661,  S3  A  999]  '  (holding 
that  a  building  contract  Includes  all 
matters  agreed  on  by  the  parties  and 
may  Include  within  Itself  the  specifi- 
cations; and,  when  that  Is  done,  the 
filing  of  the  contract  is  a  flUng  of 
the  specifications  within  the  statute 
contemplating  that  Bpeoiflcatlons  ac- 
companying a  contract  shall  be 
flled^. 

[a]  It  is  not  stdBeisnt  to  His  a 
sna  print  eopr  of  tlis  plans  and 

drawings  bearing  a  photographic 
representation  of  those  documents 
and  of  the  signatures  thereto.  San 
Francisco  Lumber  Co.  v.  O'Nell,  120 
Cal.  466,  62  P  728. 

94.  Condon  v.  Donohue,  160  Cal. 
749,  118  P  113:  Kuhlman  v.  Burns, 
117  Cal,  469,  49  P  686;  Palmer  v. 
White,  70  Cal.  220,  11  P  6*7. 

[a]  Written  modiflestioa, — Al- 
though the  original  contract  is  re- 
corded, the  failure  to  record  a  sub- 


signad  on  b^ialf  of  both  partlnn  sequent  written  modification  thereof 


renders  the  contract  void  as  between 
the  parties.  Condon  v.  Donohue,  160 
Cal.  749,  118  P  113.  But  see  Zwerd- 
Ung  v.  Congregation  Adas  Le  Israel. 
46  Misc.  423,  92  NTS  360  (holding 
that,  where  the  original  plans  were 
filed  In  the  building  department  by 
the  architect  pursuant  to  the  require- 
ments of  the  building  code,  a  fail- 
ure to  file  specifications  showing 
modifications  In  the  original  plans 
cannot  defeat  a  claim  for  work  per- 
formed thereunder,  when  it  was 
thereafter  approved  by  the  building 
department,  and  defendant  enjoyed 
the  benefit  of  the  labor  and  materials 
furnished).  _ 
[b]  Votlos  of  ooatraot  not  snfll- 
oient,^ — Actual  notice  by  a  subcon- 
tractor of  the  existence  of  a  building 
contract  is  not  equivalent  to  the  fil- 
ing of  the  contract  In  the  recorder's 
office.  Butterworth  v.  Levy,  104  Cal, 
506,  38  P  897. 

95.  Condon  v.  Donohue,  160  Cal. 
749,  118  I'  113;  Rebman  v.  San  Gabriel 


Valley  Land,  etc.,  Co.,  96  Cal.  190,  SO 
P  664  (holding  that,  where  a  written 
contract  to  build  Is  void  for  failure 
to  record,  under  Code  Civ.  Proc  i 
1188,  there  ts  an  implied  contract 
on  the  part  of  the  owner  to  pay  the 
value  of  the  building  erected,  since 
!  1197  of  the  code  provides  that 
nothing  In  the  statute  shall  Impair 
the  right  of  one  who  has  done  work 
on  a  building  to  maintain  a  personal 
action  to  recover  what  Is  due  from 
the  parson  for  whom  the  work  was 
done). 

96.  Condon  v.  Donohue,  160  C^l. 
749.  X18  P  118:  Sullivan  v.  CalifornU 
Realty  Co.,  142  Cal.  201.  76  P  767; 
Laldlaw  v.  Marye,  13S  Cal.  170.  65  P 
891  (to  show  that  the  work  had  not 
been  performed  In  substantial  com- 

gtlance  with  Its  terms);  Kuhlman  v. 
urns,  117  Cal.  4S9.  49  P  S85:  Smitli 
V.  DrydeiL  16  CaL  A.  6S8.  116  P  456: 
Camp  V.  Behlow,  2  Cal.  A.  «99,  84  P 
261. 

"While  as  between  the  parties 
thereto  the  failure  to  file  the  con- 
tract renders  It  void  to  the  extent 
that  neither  party  can  maintain  an 
action  thereon  for  Its  breach,  never- 
theless. It  stands  as  showing  the 
'understanding  of  the  parties  that 
such  work,  ana  only  such  work,  as  Ib 
called  for  by  tlfe  terms  of  the  con- 
tract shall  be  performed.'  The  au- 
thority of  the  contractor,  the  nature 
and  extent  of  his  employment,  and 
the  amount  which  he  is  entitled  to 
recover  upon  performance  In  an  ac- 
tion In  assumpsit,  are  all  measured 
and  determined  by  the  provisions  of 
the  contract."  Smith  v.  Dryden,  It 
Cal.  A.  668,  570,  116  P  466. 

[a]  TIM  fjdlnrs  to  Us  ttie  eon- 
traot  onUr  Mndars  it  whoUr  toU  m 
to  materulnMn,  subcontractors,  etc. 
having  valid  Hens,  who  thereby  be- 
come entitled  to  liens  for  tbe  full 
value  of  their  material:  but,  as  be- 
tween the  contractor  and  the  owner, 
the  unrecorded  contract  determines 
their  substantial  rights  and  remains 
as  the  measure  and  test  of  the  con- 
tractor's right  to  recover.    Los  An- 

Seles  Pressed  Brick  Co.  v.  HlRglns,  t 
al,  A.  614,  97  P  414,  420:  Camp  v. 
Behlow,  2  Cal.  A.  699,  84  P  261. 

[b]  Findings  sa  to  amonnt  of  re- 
ooTsry*— In  an  action  by  a  contrac- 
tor against  an  owner  on  a  contract, 
not  nied  as  required  by  statute,  a 
finding  of  the  contract  price  atrreed 
on  and  the  value  of  labor  and  mate- 
rials furnished  was  a  sufnctent  find- 
ing as  to  the  amount  tbe  contractor 
was  entitled  to  recover,  and  an  ex- 
press finding  of  the  reasonable  value 
of  the  materials  and  labor  was  un- 
necessary, as  the  unrecorded  con- 
tract remained  the  measure  of  their 
compensation,  Loa  Angeles  Pressed 
Brick  Co.  V.  Hlnlns,  8  CaL  A.  E14. 
97  P  414,  420. 

97.  Laldlaw  v.  Maire.  ISS  Cal.  ITO. 
66  P  891;  Camp  V.  Behlow.  S  Cal.  A 
699,  84  P  261. 

98.  See  generally  Contracts  [v 
Cyc  371]. 

99.  La  Payette  R.  Co.  v.  Tucker. 
124  Ala.  614,  27  S  447;  Klely  v.  Mc- 
Mlllen,  91  Hun  887  mem.  36  NTS 
336;  Nicholson  v.  Kennedy.  188  P« 
90.  41  A  381. 

1.   Coneoclated  Presb.  Soc  v.  Sta- 
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majority  of  the  eonunittee  most  conenr  in  making 
the  oontraet,'  and  a  majority  of  the  committee  may 
act.'  The  power  of  a  corporation  to  enter  into  such 
contraeta  is  dependent  entirely  on  the  express  or 
inqilied  powers  eonferred  on  it  by  its  charter/  and 
the  authority  of  its'  offiom  and  agents  to  contraet 
on  the  part  of  the  corporation  for  the  performance 
of  work  and  labor  ia  governed  by  the  general  rales 
of  agency.*  Where  the  contract  is  entered  into 
tfaroogh  an  agent,  the  Utter,  in  order  to  avoid  per- 
sonal liability  thereon,  should  exeeute  the  contract 
in  the  name  of  his  principal;  if  he  signs  the  con- 
tract in  his  own  name,  althon^^  his  signature  is 
followed  by  words  descriptio  persons,  he  may  inenr 
personal  liability  thereon." 

[i  18]  H.  Implied  Oontiacts.  Except  where  the 
eontzaet  is  re^qoired  to  be  in  writing,^  a  building 
and  construction  contract  may  be  implied  aa  weU 
as  expressed.*  Thus,  where  one  at  the  request  of 
the  owner  performs  work  and  labor  in  conrtrncting 
or  rq>airin^  withont  ao  express  agreemmt  for  com- 
pensation, uie  law  implies  a  promise  on  the  part 
of  tile  owner  to  make  a  reasonable  compensation 
therefor;*  and  it  has  been  held  that  where  one 


stands  by  in  silence  and  sees  work  done  in  the  im- 
provement of  his  premises,  of  which  he  accepts  the 
benefit,  a  promise  to  pay  therefor  may  be  implied."* 
Where,  however,  the  contractor  sublets  his  contraet, 
the  law  will  not  imply  any  agreement  on  the  part 
of  the  owner  to  compensate  the  subcontractor  for 
the  work  and  labor  performed  by  him;  the  implied 
obligation  of  the  owner  to  make  Compensation  to 
one  who  performs  work  and  labor  in  the  improve- 
ment of  his  property  is  taken  away  by  the  special 
contract  between  the  eontraetor  and  the  subcon- 
tractor." Where  an  express  contract  is  invalid  by 
reason  of  noncompliance  with  some  formal  requi- 
site, the  law  will  imply  a  contract  to  make  a  rea- 
sonable compensation  for  the  work  and  labor  per- 
formed thereunder;*^  but  not  where  the  contraet  is 
invalid  by  reason  of  its  noncompliance  with  a  statu- 
tory provision  prohibiting  it  from  being  made 
except  in  a  prescribed  mode.*' 

[(  19]  L  Talidily  of  Oontnet— 1.  In  OweraL 
A  building  and  eonstraetion  eontract  may  be,  to 
the  same  extent  as  other  contracts,"  illegal  and  void 
on  the  ground  of  public  policy,**  or  on  the  ground 
of  its  being  in  violation  of  some  statutory  pro- 


ptes,  28  Conn.  S44;  Kerfoot  v.  Crom- 
well Uound  Co..  lis  IlL  fiOZ.  2S  KIS 
960 ;  Damon  v.  Oimnby,  1  Pick. 
(Mass.)  S46. 

a.  Howard  V.  Ifalne  Industrial 
Scbool,  78  Me.  230,  3  A  687;  Adams  v. 
Hill.  16  Me.  215. 

3.  McNeil  V.  Boston  Chamber  of 
Commerce,  164  Mass.  277,  28  NB  24S. 
11  LKA  669. 

[a]  Qttonun  malottty^A  major 
part  of  the  committee  Is  necessary 
to  constitute  a  quorum,  and  the  act 
of  a  majority  of  a  ouomm  Is  the  act 
of  the  committee.  Damon  v.  Oranhy, 
2  Pick.  (Haas.)  346. 

[b]  aatlfloathm  of  acts  of  com- 
mittee In  executlns  contract.  Ouil- 
ford  M.  £.  Parish  t.  Clarke.  74  Me. 
110. 

4.  Prairie  Lodve  No.  87  A  P.  &  A. 
U.  V.  Smith,  68  Miss.  801:  Barry  v. 
Merchants'  Exch.  Co.,  1  Sandf.  Ch. 
(N.  Y.)  280;  Crampton  v.  Varna  R 
Co.,  !>.  R.  7  Ch.  682.  See  eenerally 
Corporations  [10  Cyc  10961. 

6.  U.  S. — Columbia  Bank  v.  Pat- 
terson, 7  Cranch  299,  3  L.  ed.  861; 
Trenton  Locomotive,  etc„  Mfg.  Co.  v. 
U.  S..  12  Ct  CI.  147:  Thompson  v. 
U.  S,  9  Ct.  CI.  187;  Travers  v.  U.  S., 
6  Ct.  CI,  829. 

Ala. — ^Mobile,  etc-  R  Co.  v.  Wor- 
thington,  86  Ala.  608,  10  S  839. 

Conn. — ^Turney  v,  Bridgeport,  66 
Conn.  412,  12  A  620. 

III.— Uttler  V.  Jayne,  124  111.  123. 
16  NE  374:  Sexton  v.  Cook  County. 
114  HI.  174,  28  XB  608:  Chlcaao  v. 
Shober,  etc.,  Llth.  Co..  6  111.  A.  660. 

Ind. — Bass  Fdy.,  etc..  Works  v. 
Parke  County.  116  Ind.  234,  17  NE 
593;  Klcemann  v.  Posey  County.  82 
Ind.  413:  Wallls  v.  Johnson  School 
Tp.,  76  Ind.  368;  Bieknell  v.  Wldner 
School  Tp.,  72  Ind.  601;  Campbell  v. 
Brackenrldse,  8  Blackf.  471:  Archer 
T.  Allen  County,  3  Blackf.  501. 

La.— Southworth  v.  Flanders,  33 
La.  Ann.  180. 

Md. — Baltimore  t.  Reynolds,  20 
Ud.  1,  83  AmD  626;  Baltimore  v. 
Sschbaeh,  18  Md.  276. 

Haas. — ^HcNell  v.. Boston  Chamber 
of  Commerce,  164  Mass.  277.  28  NE 
245,  13  LRA  869;  Ashuelot  Mfff.  Co. 
V.  Harsh,  1  Cush.  807;  Damon  t. 
Granby,  2  Pick.  845. 

Mo.— KeaUns  v.  Kansas  City,  84 
Uo.  415. 

N.  T.— Brady  v.  New  York.  20  N. 
r.  312.  IS  HowPr  848  [aff  16  N.  T. 
Super.  173];  Cunningham  v.  Maasena 
Springs,  etc.,  R.  Co.,  03  Hun  439,  18 
WYS  800  [aff  138  N.  Y.  614  mem,  33 
>fE  1082  mem];  Green  v.  New  York, 
1  Hun  24,  3  Thomna.  &  C.  763; 
Haight  V.  Sahler,  80  J&rb.  218;  Ran- 
dall V.  Van  Vechten,  19  Johns.  80,  10 
AmD  193. 

Vt — I^ndon  Hill  Co.  t.  Lyndon 


Literary,  etc„  Inst.,  83  Vt.  681.  22  A 
676.  25  AmSR  788. 
Wis. — Shlpman  v.  Stats,  42  Wis. 

377. 

E:ng. — Crampton  t.  Varna  R  Co., 
Ij.  R  7  Ch.  662;  Prend  v.  Dennett.  4 
C.  B.  N.  S.  676,  93  SCL  676.  140  Re- 
print 1217:  Clark  v.  Cuckfleld  Union. 
16  Jur.  688.  . 

See  generally  Corporations  [10  Cyc 
903];  Municipal  Corporations  [28 
Cyc  463  et  seq,  633]. 

S.  Conn. — Hewitt  Wheeler,  22 
Conn.  667. 

Ga. — Partridge  v.  HoUlnshead,  106 
Ga.  278.  80  SE  787;  Wllklns  v.  St. 
Marks'  Protestant  Episcopal  Church, 
52  Ga.  361. 

III.— Sharp  V.  Smith,  32  III.  A.  886 
(holding  that,  where  certain  school 
directors  entered  Into  a  contract  for 
the  erection  of  a  schoolhouse,  and  In 
the  body  of  the  contract  described 
themselves  as  "Directors  of  District 
No.  2,"  and  in  signing  the  contract 
simply  wrote  "Directors"  after  their 
names,  they  were  personally  liable). 

Me. — Copeland  v.  Hewett,  96  Me. 
626,  68  A  86;  Chick  v.  Trevett.  20  Me. 
462,  37  AmD  68. 

Mass. — Cutler  v.  Ashland,  121 
Mass.  688:  Fullam  v.  West  Brook- 
fleld,  9  Allen  1  (holding  that,  where 
the  contract  read.  "We,  the  under- 
signed, a  committee  chosen  by  the 
town  of  A  to  finish  the  basement  of 
their  town  house,  do  hereby  agree  to 

gay,"  etc.,  for  the  finishing  of  such 
asement,  and  was  signed  and  sealed 
by  the  committee  as  a  "committee 
for  the  town,"  It  was  a  contract  of 
the  Individuals  who  signed  it,  and 
not  the  contract  of  the  town);  Da- 
mon T.  Qranby,  2  Pick.  345. 

Mich. — Landyskowskl  Lark,  108 
Mich.  600,  66  NW  371. 

N.  Y.— Halght  V.  Sahler,  30  Barb. 
218;  Stanton  v.  Camp.  4  Barb.  274; 
Brockway  v.  Allen,  17  Wend.  40; 
Dubois  V.  Delaware,  etc..  Canal  Co.. 
4  Wend.  285;  Randall  v.  Van  Vech- 
ten, 19  Johns.  60,  10  AmD  193. 

Pa. — O'Rorke  v.  Geary,  207  Pa.  240, 
56  A  641. 

Tenn. — Cruse  v.  Jones,  8  Lea  66; 
Steele  v.  McElroy,  1  Sneed  841. 

W.  Va. — Johnson  v.  Welch,  42  W. 
Va.  18,  24  SE  686. 

See  generally  Agency  It  321-328. 
7.    See  supra  }  13. 
Veoesslty   o%   rsoording  building 
oontraot  see  supra  I  16. 

8-  Carney  v.  Cook,  80  Iowa  747, 
45  NW  919;  New  England  Iron  Co.  v. 
Gilbert  El.  R  Co..  91  N.  Y.  153. 

[a]  niuatratlon. — Where  a  build- 
ing contractor,  for  whom  one  of  the 
partners  of  a  plumbing  firm  Is 
surety,  abandons  hia  contract,  and 
the  owner  tells  the  partner  to  go 
ahead  and  finish  the  plumbing  and 


that  he  will  pay  all  the  bills  and 
look  to  the  surety,  a  promise  by  the 
owner  to  pay  the  contract  price  for 
the  plumbing  may  be  Implied. 
Schade  V.  MuTler,  76  Or.  225,  146  P 
144. 

[b]  An  eKpresa  jifsssmsBt  to  pay 
for  satras  Is  not  reaalstts  where  ex- 
tras are  supplied  by  the  builder  on 
the  order  of  the  owner.  Childress  v. 
Smith,  (Tex.  Civ.  A.)  37  SW  1078. 
See  also  infra  i  180. 

9.  U.  S. — Henderson  Bridge  Co.  v. 
McGrath,  184  U.  S.  260,  10  SCt  730. 
33  L.  ed.  984. 

Cal. — Alta  Planing  Hill  Co.  v.  Gar- 
land, 167  Cal.  179.  138  P  738. 

Colo. — Hennessey  v.  Fleming,  40 
Colo.  27.  90  P  77. 

Me. — Tebbetts  v.  Hasklns,  16  He. 
288. 

Mo. — -Thomas  v.  Walnut  Land,  etc., 
Co.,  43  Mo.  A.  668. 

Oh. — Hasard  Powder  Co.  v.  Loomis, 
2  DiBn.  644. 

S.  D. — Naughton  v.  Sioux  Falls,  8 
S.  D,  90.  52  NW  324. 

Oaapeuation  generaUy  see  Infra 
I  1B4. 

Bztra  wvwk  see  Infra  |  188. 

10.  Thomas  v.  Walnut  X^and,  eto., 
Co.,  48  Mo.  A.  653;  Blount  v.  Guthrie, 
99  N.  C.  93,  5  SE  890;  Bailey  v. 
Rutjes,  86  N.  C.  517;  Sterling  Engi- 
neering, etc.,  Co.  V.  Berg,  161  Wis. 
880,  162  NW  861;  Reiser  v.  Btauer, 
78  Wis.  477,  41  NW  706. 

11.  Walker  v.  Brown,  28  III.  378.' 
81  AmD  287;  Reed  v.  Baggott.  5  111. 
A  2S7;  Holmes  v.  Sbands,  26  Hiss. 
639.  But  see  Blount  v.  Guthrie,  90 
N.  C.  93,  5  SB  890  (holding  that  the 
existence  of  a  <M>ntract  covering  the 
whole  subject  matter  between  the 
owner  and  the  builder  will  not  pre- 
vent the  existence  of  an  Implied 
promise,  by  the  owner,  to  pay  a 
BUbcontractor  employed  by  the 
builder  for  work  done  and  materials 
furnished  by  him). 

UabUltr  or  owner  to  nilMentrMtor 
see  infra  gg  175-178. 

12.  Moore  v.  New  York.  73  N.  Y. 
238,  29  AmR  184;  Brady  v.  New  York. 
20  N.  Y.  312. 

18.  American-Hawaiian  Engineer- 
ing, etc.,  Co.  v.  Terr.,  16  Hawaii  711. 

Ooatraet  not  lUM  or  rseoMUA  see 
supra  I  16. 

14.  See  generally  Contracts  [8  Cyc 
465]. 

IB.  Stanton  v.  Sturgis,  140  Fed. 
789;  Stockton  Weber,  98  Cal.  438. 
33  P  832:  Fox  v.  Rogers,  171  Hasa. 
648,  SO  NB  1041;  Bryson  v.  Haley, 
68  N.  H.  337,  38  A  1006. 

[a]    A,  provision  for  tlia  sllomnos 
of  sdMtioasl  tlms  for  completion  In 
the  event  of  delays  fcom  certain 
causes,  but  that  no  szten^n-^hall— 
Digitized  byOUUViC 
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vision/"  ■  or  otherlrise  tainted  with  ill^fality.*^ 
Thus  a  contract  to  build  a  structure  that  is  c&pable 
of  use  only  for  a  purpose  prohibited  by  law  cannot 
form  the  basis  of  a  recovery/^  but  it  has  been  held 
that  a  builder  may  recover  for  building  a  house  in- 
tended to  be  used  by  the  owner  for  illegal  purposes, 
where  it  is  not  shown  that  the  builder's  purpose  in 
building  was  th'at  the  house  should  be  used  for  those 
purposes,  although  he  may  have  known  of  the  own- 
er's intention  and  that,  where  the  builder  has 
paiformed  the  contract  according  to  its  terms,  the 
owner  cannot  object  to  payment  therefor,  because 
the  work  as  finished  does  not  meet  with  the  ap- 
proval of  the  public  authorities,  and  as  a  whole  is 
in  violation  of  law.^  A  provision  apportioning  the 
loss  between  the  owner  and  the  contractor,  if  the 
building  is  burned  before  completion,  is  lawful.^ 

Effect  as  to  sabBeitnent  contract.  Where  a  build- 
ing contract  is  invalid,  a  subsequent  contract  neces- 
sarily connected  with,  and  imposBible  of  perform- 
4knce  without,  the  eonstmetion  of  the  building  is 
also  invalid.** 

{%  20]  2.  BoUdinc  Bognlattoiu.  It  is  essential 
that  the  contract  to  bniild  be  not  in  violation  of  any 
building  regnlations,"  such  as  a  reignlation  requir- 


ing that  a  penait  for  building  must  be  obtained.** 
And  although  the  contract  is  lan^ful  when  made, 
if,  by  a  change  in  the  law,  it  becomes  unlawful  to 
fulfill,  it  is  necessarily  at  an  end  and  cannot  be 
enforced.^  Bat  it  has  been  held,  where  the  builder 
performs  his  contract  according  to  its  terms,  that 
the  owner  cannot  object  to  payment  therefor  be- 
cause of  the  fact  that  it  will  be  necessary  for  him 
to  expend  stnne  additional  money  in  making  the 
stmcturo  conform  to  the  requirements  of  the  build- 
ing regulations.** 

[$  21]  3.  Special  Provisions — a.  As  to  Assignment 
of  Honey  Due  on  the  Contract  A  provision  of  the 
contract  is  valid  that  prohibits  the  builder  from 
assigning  any  money  payable  under  the  agreement 
unless  with  the  assent  of  the  owner,  and  that  au- 
thorizes the  owner,  in  case  of  such  an  assignment, 
to  notify  the  builder  to  discontinue  work  under  the 
contract." 

[$  22]  b.  As  to  Bonds.  A  contract  may  require 
the  builder  to  tender  the  owner  a  satisfactoiy  bond 
within  a  certain  time  of  the  execution  of  the  con- 
tract.^ A  provision  of  this  character  is  intended 
for  the  proteetitm  of  the  owner  and  not  for  the 
protoeotion  of  persons  famishing  material  to  the 


be  made  unless  a  claim  Is  presented 
In  writlnK  at  the  time  of  the  delay, 
when  the  owner's  auperlntendent 
shall  certify  the  additional  time  to 
be  allowed,  out  permit  the  oontraotor 
to  appeal  from  such  award  to  arbi- 
trators selected  as  provided.  Is  not 
contrary  to  Kood  morals  or  public 
polic]^  even  II  It  makes  the  owner's 
superintendent  the  final  Judre  as  to 
the  time  ailowed  as  extenaions,  his 
award  belnv  binding  If  not  made 
throuj^h  fraud  or  mistake,  or  If  not 
made  arbitrarily.  Thompson  v.  St. 
Charles  County,  227  Uo.  8S0,  126  8W 
1044. 

16.  William  Wilcox  Mfc.  Co.  v. 
Braxos,  74  Conn.  208,  50  A^22. 

17.  Standard  Lumber  Co.  v.  But- 
ler Ice  Co.,  146  Fed.  359,  76  CCA  639, 
7  LRANS  467  and  note  (holding  that, 
where  a  corporation,  balnv  about  to 
construct  an  lea  plant,  procured  a 
bid  for  the  work  from  plaintiff,  after 
which  plalntlfT's  manager,  with  the 
knowledge  of  Its  directing  and  execu- 
tive authorities,  entered  Into  a  cor- 
rupt bargain  with  defendant's  presi- 
dent to  add  more  than  fifty  per  cent 
to  the  orlKinal  bid,  with  the  under- 
standing that  the  amount  by  which 
the  bid  was  thus  Increased  should, 
when  paid  by  defendant  company,  be 
divided  between  the  conspirators,  as 
such  act   constituted   a  crime,  the 

'Illegality  permeated  the  entire' con- 
tract, and  precluded  the  maintenance 
of  any  action  on  the  contract  either 
to  recover  the  contract  price  or  the 
amount  originally  bid);  William  Wil- 
cox Mfg.  Co.  V.  Brazos,  74  Conn.  208, 
50  A  722;  Shortall  v.  Fltzslmons,  etc., 
Co.,  93  111.  A.  231  (holding  that  where 
a  contract  wae  to  build  a  continuous 
wall,  a  portion  of  which  was  through 
the  water  of  a  lake  and  the  title  of 
which  was  in  the  state,  so  that  that 
portion  of  the  contract  was  Illegal, 
the  entire  consideration  was  Illegal, 
and  there  could  be  no  recovery  there- 
on). 

[a]  XUght  of  builder  partlolpatlBg 
In  lUegal  oontraot  to  plead  Ulagalttr. 

— Where  the  builder  participates  in 
a  contract  void  on  the  ground  of 
Illegality  he  Ib  not  prevented  from 
pleading  the  Illegality.  William  Wil- 
cox Mfg.  Co.  V.  Braaos,  74  Conn.  208, 
50  A  722. 

[b]  The  men  faot  that  a  oon- 
traot Involves  a  ehange  of  grade  in 
a  pnhlio  street  does  not  make  the 
purpose  unlawful  and  the  contract 
void  ab  initio,  where  it  only  reQulres 
the  consent  of  the  city  and  the  ad- 
joining owner  to  do  everything  the 


oontraotlng  party  screed  to  do,  for 
It  win  be  presumed  that  such  consent 
has  been  obtained  or  could  be  se- 
cured.  Bl^am  v.  Wabash-Pittsburg 
Temltnal  R.  Co.,  223  Pa.  10«.  72  A 
318. 

18.  Spurgeon  v.  MpSSwain,  6  Oh. 
442,  27  AmD  266. 

18.  Michael  V.  Bacon.  49  Uo.  474, 
8  AmB  138. 

80.  Horse  v.  Maurer,  26  Pa.  Super. 
196. 

21.   Savage  v.  Smith,  170  Cal.  472, 
160  P  868. 
SestmottsB  of  wuk  or  stnwtue 

as  excuse  for  defective  performance 
or  nonperformance  see  Infra  Si  144-' 
147. 

«L  Caldwell  V.  Bauer,  179  Ind. 
146,  99  NB  117  (holding  that,  where 
contracts  entered  Into  between  a 
school,  a  city,  and  contractors  for 
the  construction  of  a  school  build- 
ing are  invalid,  contracts  for  equip- 
ping the  building  ara  also  Invalid). 

as.  Burger  v.  Koelsch,  77  Hun  44, 
28  NTS  460:  Beman  v.  iSignot,  7  N. 
T.  Super.  163;  Black  v.  Popper,  80 
Misc.  707,  46  NYS  927;  Brinkman  v. 
BlBler,  16  NYS  154  [aff  7  NYS  198]; 
Chlmene  v.  Pennington,  34  Tex.  Civ. 
A,  424,  79  SW  63;  Stevens  v.  Qourley, 
7  C.  B.  N.  S.  99,  97  ECL  99,  141  Re- 
print 762,  16  ERC  616. 

Building  xegnlatloas  In  nnwal  see 
MuniclparCorporatlona  [28  Cyc  869]. 

Duty  of  bnUder  to  observe  build- 
ing regulatioBs  see  infra  S  68. 

[a]  Contract  to  boUd  In  manner 
prohibited  by  statute  vold^ — 'Under  a 
statute  providing  .that  plans  and 
specifications  of  any  structure  pro> 
posed  to  be  erected  in  particular  lo- 
calities must  be  approved  by  certain 
officers  before  construction  thereof, 
an  agreement  to  build  from  plans 
and  specifications  not  submitted  to 
such  officers  14  void.  William  Wilcox 
Mfg.  Co.  v.  Braios,  74  Conn.  208,  60 
A  722. 

[b]  Partial  lllagaUty. — Where  a 
builder  constructed  the  lower  por- 
tions of  a  building  entirely  in  con- 
formity with  the  statute  regulating 
the  construction  thereof,  he  was  not 
precluded  from  repudiating  the  con- 
tract as  to  that  part  thereof  which 
was  Illegal,  If  he  had  no  knowledge 
of  the  Illegality  on  executing  the 
contract.  Eastern  Expanded  Metal 
Co.  V.  Webb  Granite,  etc..  Co.,  19B 
Mass.  3G6,  81  KE  251,  11  AnnCas 
631. 

[c]  Combustible  materials  wltUa 
fire  limits. — Where  a  builder  con- 
tracts to  construct  a  building  of 


combustible  materials,  within  the 
fire  limits  of  a  city,  in  violation  of 
an  ordinance,  the  contract  Is  Illegal, 
and  he  cannot  recover  thereunder  for 
materials  furnished  or  work  per- 
formed.  Chlmene  v.  Pennington,  34 
Tex.  Civ.  A.  424,  79  8W  68. 

[d]  Vtteli  of  roof.1— Where  a 
bulltunar  regulation  forbids  the  erec- 
tion of^ a  building  of  a  certain  class 
with  a  roof  having  a  pitch  of  more 
than  twenty  degrees,  although  a 
building  contract  provides  that  the 
building  shall  be  constructed  in  con- 
formity with  the  reaulremants  of  the 
statute,  but'  the  drawings  of  the 
architect  make  the  roof  of  the  build- 
ing hava  a  pitch'  of  thlrtv  degrees, 
the  contract  Is  unenforceable  m  favor 
of  th«  owner,  either  as  a  defense  to 
an  action  by  the  contractor  for  work 
performed,  or  as  a  foundation  for 
an  action  for  damages  tor  fallnre 
to  perform  the  work  in  accordance 
with  the  contract.  Eastern  Expanded 
Metal  Co.  v.  Webb  Oranlte.  etc  Co, 
195  Mass.  866,  81  NB  261,  11  AnnCU 
631  (construing  St  [1892]  p  489  c 
419  I  64). 

a4.  Smith  V.  Lunlng  Co.,  Ill  Cal. 
308.  43  P  967  (holding  that,  where 
an  ordinance  requires  that  a  permit 
for  building  must  be  obtained,  ao 
agreement  between  the  builder  and 
the  owner  to  construct  without  ob- 
taining such  permit  Is  unlawful  aod 
cannot  form  the  basis  of  a  dvll  ac- 
tion). 

[a]  A  lawful  oontraot  *to  cos- 
stmot  although  oarrUd  out  la  ■* 
Illegal  manner,  because  no  permit  is 
obtained  and  the  work  is  not  done  br 
a  person  authorised  by  law,  cannot 
be  declared  Illegal  as  a  whole  so  as 
to  prevent  a  recovery  under  It.  Fos 
v.  Rogers,  171  Mass.  546,  50  NE  lOU. 

as.  Spears  v.  Walker,  11  Can.  S. 
C.  113;  walker  v.  McMillan,  6  C*.Tt 
S.  C.  241. 

ae.  Morse  v.  Maurer,  36  Pa.  Super. 
196. 

87.  Burnett  V.  Jersey  City.  31  N. 
J.  Eq.  341  (holding  that  subsequent 
materialmen  or  persons  who  lia'^e 
worked  In  the  building  have  no  rifbt 
to  demand  a  fulfillment  of  the  pro- 
vision, which  Is  one  designed  for  the 
protection  of  the  owner  against  the 
dereliction  or  insolvency  of  the 
builder). 

Klghts  of  anboontraotozB,  matuul* 
men,  eto.  see  Infra  g|  176-178. 

S8.  Brown  v.  Levy,  29  Tex.  Ci». 
A.  389,  69  SW  26S.  See  also  Devlan 
V.  Wells,  66  N.  J.  L.  213,  4?  A  4(7 
(where  bond  was  waived). 


For  later  eases,  dsvalopmaatB  and  obangas  In  the  law  see  cumulative  Annotations,  sune  title. 
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BUILDING  AND  CONSTRUCTION  CONTRACTS 


[9C.J.J  703 


builder;"  but  it  doea  not  confer  on  the  owner  the 
right  to  reject  a  good  and  solvent  bond  for  capri- 
cious or  whimsical  reasons,"  nor  does  it  contemplate 
s  bond  that  will  impose  on  the  owner  a  performance 
of  acts  which  he  would  not  otherwise  be  required  to 
perform  for  the  protection  of  the  surety  on  the 
bond;^*  and  hence  he  need  not  accept  a  bond  which 
stipulates  that  he  shall  give  immediate  notice  in 
writing  to  the  surety  of  any  default  by  the  builder, 
and  that  any  suit  on  the  bond  shall  be  instituted 
within  a  speeified  time  after  oompletion  of  the 
work." 

[$23]  c  As  to  OertiflcateB,  Estimates,  Etc.  A 

stipulation  is  valid,  and  is  enforceable  by  the  courts, 
which  provides  that  the  certificate,  estimate,  de- 
terminationi  or  decision  of  an  architect,  engineer, 

Dsbr  of  1ndU«r  to  fondah  Meoxltr 
ae«  Infra  I  67. 

miirMB,  AutlM,  anA  UaWUtlM  on 
baUAn*  'boHda        infra  H  195-198. 

[a]  VocK  of  bomfl.  ■  Brown  v. 
I>V7.  2ft  Tex.  Civ.  A.  S89,  $9  SW  2ES. 

t9.  Hurd  V.  Johnson  Park  Inv. 
Co..  18  Misc.  SU,  14  NTS  915;  Brown 
T.  Levy,  29  Tax.  Civ.  A.  389,  69  8W 
2S5. 

30.  Brown  v.  Iievy,  29  Tex,  Civ. 
A.  389,  69  SW  266. 

31.  Brown  v.  Levy.  29  Tex.  Civ. 
A.  389.  69  SW  266. 

39.  Brown  v.  Lievy,  89  Tex,  Civ. 
A.  389.  69  SW  256. 

83.  U.  S.— Ripley  V.  U.  8..  228 
U.  S.  695,  7S0,  32  SCt  862,  56  t.  ed. 
S14;  Conners  V.  U.  9.,  180  Fed.  609 
[afT  141  Fed.  16,  72  CCA  2721;  Lew- 
man  V.  U.  S.,  41  Ct.  CI.  470. 

Ark. — Hatfleld  Special  School  DIst. 
T.  Knlffht.  112  Ark.  88,  164  SW  118T. 

Cal. — Rlalto  Constr.  Co.  v.  Reed, 
17  Cal.  A.  29,  118  P  478. 

Fla. — Summerlln  v.  Thompson,  31 
Pla.  S69.  12  S  667. 

Ga. — Green  v.  Jackson,  M  Qa. 
260. 

Ida,. — Smith  t.  Farls-KesI  Constr. 
Co..  27  Ida.  407.  160  P  25. 

Kan. — Edwards  v.  Hartshorn,  72 
Ran.  19.  82  P  620,  1  LRAN3  1050. 

Uass.— White  v.  Abbott.  188  Mass. 
99.  74  NB  306. 

Minn. — Meyer  Berlandl.  88  Minn. 
59.  54  NW  987. 

^^Mo. — Eldrldge  v.  Fuhr,  59  Mo.  A. 

N.  T. — Parrell  v.  Levy,  139  App. 
Dlv.  790,  124  NTS  439:  Strauss  v. 
Hanover  Realty,  etc.,  Co.,  18S  App. 
Dlv.  748,  118  KTS  193;  Dl  Menna 
Constr.  Co.  v.  Anchor  Post  Iron 
Works.  90  Misc.  621,  168  NTS  826. 

Pa. — Rellly  v.  Rodef  Sholem  Cong., 
S43  Pa-  528,  90  A  846;  Rucb  v.  York 
City.  233  Pa.  86,  81  A  891;  Conneaut 
Lake  Agricultural  Assoc.  v.  Pltts- 
barg  Surety  Co^^  886  Fa.  692.  74  A 
620:  Brown  v.  Decker,  148  ra.<640. 
21  A  903. 

Tex. — Boettler  v.  Tendick,  73  Tex. 
4B8,  11  SW  497,  E  LRA  270  and  note. 

Wash. — Colby  v.  Interlaken  Land 
Co.,  88  Wash.  196,  162  P  994. 

Can. — Reg.  V.  Starrs,  17  Can.  S.  C. 
118;  O'Brien  v.  Reg.,  4  Can.  S.  C. 
S29. 

N.  S, — Courtney  v.  Provincial  Ex- 
hibition Commn..  41  N.  S.  71;  Munro 
V.  Westvllle.  36  N.  S.  313. 

Ont. — Ardagh  v.  Toronto,  12  Ont. 
236;  Canty  V.  Clarke.  44  U.  C.  Q.  B. 
605-  Oldershaw  v.  Gamer,  38  U.  C. 
Q.  B.  37. 

[a]  Slia  enlomemeiit  of  saoli  a 
sUpidaUoa  oasBot  be  objected  to  by 

the  owner  for  the  reason  that  the 
architect  was  selected  by  him  and 
charged  by  him  with  this  very  power, 
and  the  builder  Is  not  entitled  to 
complain  because  he  takes  the  work 
on  toe  condition  that  the  stipulation 
shall  be  enforced.  Boettler  v.  Ton- 
dick.  78  Tex.  488,  11  SW  497,  6  LRA 
270. 


or  some  other  person  shall  be  final  and  conclusive 
on  the  question  submitted,''  unless  it  is  the  result 
of  fraud,  or  of  such  gross  mistake  as  will  imply 
fraud;"  and  unless  the  stipulation  is  so  framed  as 
to  oust  the  jurisdiction  of  the  courts,  in  which  ease 
it  is  invalid.'^  This  rule  applies  to  such  a  stipula- 
tion with  respect  to  disputes  concerning  the  mean- 
ing or  construction  of  drawings  and  specifications;** 
any  matters  of  difference  ;''^  the  quantity  or  quality 
of  the  work  done  under  the  contract  satis&ctory 
performance;^  payments;"  amount  and  value  o£ 
work;*'  and  measilrement  of  work.*^ 

Cannot  gtipnlate  for  decision  by  party  to  contracts 
A  stipulation  that  the  owner  and  his  architect  stiall 
conclusively  determine  all  disputes  arising  under  the 
contract  is  invalid;*'  and  this  is  also  true  where, 


CoacluiTSBaM  aad  eSeot  of  u- 
Vcoral  or  todalon  see  Infra  SS  llE- 
119,  ICS. 

Ooael—lTwwi  Of  saUmato  see  In- 
fra i  ICS. 


OvtOag  tpiMUetlou  of  eowtl  ffsa- 
earallr  see  Contracts  [9  Cyc  610]. 
34.   See  infra  IS  117,  166. 
3B.    See  infra  f  98.    See  also  gen- 
erally Contracts  [9  Cyo  611]. 

36.^  Cal.— Holmes  v.  Richet,  66 
Cal.  307,  38  AmR  64. 

Ind. — Cosby  v.  Adams,  Wils.  842. 
Mass. — Hathaway    v.    Stone,  216 
Mass.  212,  102  NE  461;  Norcross  v. 
Wyman,  187  Mass.  28,  72  NB  847. 

Mich.— Young  v.  Stein,  162  Mich. 
310,  116  NW  196,  126  AmSR  412,  17 
LJIAN3  231. 

N.  H. — Smith  V.  Boston,  etc.,  R- 
Co..  86  N.  H.  468. 

[a]  **T^(T  owaes  aa  wsU  as  oob* 
tnwtor. — A  building  contract  which 
makes  the  determination  of  the 
architect  as  to  what  Is  required  of 
the  contractor  by  the  plans  and  speci- 
fications conclusive  on  the  contractor 
should  be  construed  as  making  the 
architect's  determination  likewise 
conclusive  on  the  owner,  unless  Im- 
peratively provided  otherwise  by  the 
terms  of  tbe  contract,  since  other- 
wise the  owner  might  contest  the 
contractor's  right  to  compensation 
for  work  performed  by  him  precisely 
as  ordered  by  the  architect  whose 
orders  he  was  bound  to  obey.  Toung 
v.  Stelnjl52  Mlcb.  810,  116  NW  196. 

[b]  where  the  plana  and  speetfl- 
cations  wsM  aooesnbls  to  tba  bvUder 
before  he  made  the  contract,  and  an 
examination  would  have  shown  ap- 
parent discrepancies  In  them,  he  Is 
bound  by  a  provision  of  the  contract 
that.  If  any  discrepancies  shall  be 
found  between  the  plans,  working 
drawings,  and^  specifications,  the  de- 
cision of  the  architects  as  to  their 
Intent  and  meaning  shall  he  final. 
Kelly  V.  Muskegon  Public  Schools, 
110  Mich.  629,  68  NW  282. 

S7.  U.  S.— Mitchell  V.  Dougherty, 
86  Fed.  869. 

N.  H. — Smith  T.  Boston,  etc.,  R. 
Co.,  86  N.  H.  468. 

N.  T.— Hurst  V.  LUohflald.  89  N.  T. 
377. 

Pa. — Wymard  v.  Deeds,  81  Pa. 
Super.  332;  Cltisena'  Trust,  etc.,  Co. 
V.  Howell,  19  Pa.  Super.  266  (matter 
of  dispute  within  arbitration  clause). 

S.  C. — Maxwell  V.  Thompson,  15  S. 
C.  612. 

38.  U.  S. — Elliott  V.  Missouri,  etc., 
R.  Co.,  74  Fed.  707,  21  CCA  3. 

Ark. — Hot  Springs  R.  Co,  v.  Haher, 
48  Ark.  522,  8  SW  C89. 

Fla, — Summerlln  v.  Thompson.  81 
Fla.  369.  12  S  667. 

Ind. — Cosby  v.  Adams,  Wlls.  342. 
Md. — Seventh  Baptist  Church  v.  An- 
drew. 116  Md.  536.  81  A  1.  82  A  452. 

Mass. — Hathaway  V.  Stone,  215 
Mass.  212,  102  NE  461. 

N.  H. — Smith  V.  Boston,  etc.,  R. 
Co..  36  N.  H.  468. 

[a]  PeaiatoBS  as  to  raaatlty  or 
lltneaa  of  matrlal  or  suHolsnoy  of 
woAw— An  agreement  that  an  archi- 
tect or  engineer  shall  determine  the 
quantity  or  fitness  of  material  or  the 
sufllclency  of  work  Is  a  reference  of 
a  matter  in  dispute  to  a  person  fitted 
by  special  knowledge  to  determine 
the  facts,  and  it  is  for  the  benefit 
of  both  parties  that  such  facta  shall 
be  settled  aa  the  work  prooaeds; 


hence  an  agreement  for  such  arbitra- 
ment will  be  upheld.  Barlow  v.  U. 
S.,  36  Ct.  Cl.  614. 

_"[b]    Binding  on  saboontraotor. — 

Where  a  subcontractor  has  knowl- 
edge of  the  contents  of  the  specifi- 
cations of  a  principal  contract  which 
provided  that  they  should  be  binding  ' 
on  the  subcontractor,  he  Is  bound  by 
a  provision  therein  .making  the  de- 
termination of  a  certain  omcer  con- 
clusive as  to  the  amount,  quality, 
and  acceptability  of  the  work. 
Hughes  V.  Model  Stoker  Co.,  124  Md. 
283,  92  A  846. 

39.  Wilcox  V.  Stephenson,  80  Fla. 
377,  11  S  659;  Flnegan  v.  L'Engle, 
8  Fla.  413. 

[a]  The  sttealatlon  does  sot  ap- 
1^  to  the  goMttOB  of  damages 
caused  by  the  owner  In  wrongfully 
breaking  the  contract.  West  v.  Suda. 
69  Conn.  60,  86  A  1016. 

40.  Colo. — Denver,     etc.,  Constr. 
Co.  V.  Stout,  8  Colo.  61.  5  P  627. 

Fla. — Wilcox  V.  Stephenson,  30  Fla. 
377,  11  S  669. 

Iowa. — Mitchell  v.  Kavanagh,  88 
Iowa  286, 

Oh. — Mansfield,  etc.,  R.  Co.  t. 
Veeder,  17  Oh.  386. 

Ont. — Oldershaw  v.  Oarner,  88  U. 
C.  Q.  B.  37. 

[a]  Oontraot  partly  prlaied  aad 
partly  written. — 'The  fact  that  a  pro- 
vision for  payments  on  architect's 
certificates  Is  contained  In  the  printed 
part  of  a  contract,  and  that  a  pro- 
vision that  payments  are  to  be  made 
at  fixed  stases  in  the  progress  of 
the  work  and  at  definite  times  on  its 
completion  Is  written,  does  not  ren- 
der the  provision  for  payment  on 
certificates  Inoperative,  since  there 
Is  no  inconsistency  between  It  and 
the  written  part  of  the  contract. 
Mlchaells  v.  Wolf,  136  111.  68.  26  NE 
384. 

41.  Summerlln  v.  Thompson,  31 
Fla.  369.  12  S  667;  Williams  v.  Mount 
Hood  R.,  etc.,  Co.,  67  "Or.  261,  110  P 
490,  111  P  17,  AnnCasl913A  177  and 
note. 

42.  Rlalto  Constr.  Co.  v.  Reed.  17 
CaL  A.  29.  118  P  473;  McMahon  v. 
New  Tork,  etc..  R.  Co.,  20  N.  Y.  4CS: 
Ardagh  V.  Toronto.  12  Ont.  236. 

■sttmats  and  olassUoatlon  of  worit 
see  Infra  S9  162-166. 

43.  Fulton  County  v.  Gibson.  168 
Ind.  471,  63  NE  982  (holding  that  a 
contract  for  the  erection  of  county 
buildings  which  provides  that  dls- 

Ciutes  as  to  Its  construction,  or  what 
a  extra  work,  shall  be  conclusively 
determined  by  the  county  commis- 
sioners and  the  architect,  is  not  bind- 
ing on  the  contractor,  as  a  party 
making  a  contract  cannot  stipulate 
that  he  himself  shall  arbitrate  dif- 
ferences arising  therefrom).  iBut  see 
Sweatt  V.  Hunt,  42  Wash.  96,  84  P 
1  (holding  that,  where  a  building 
contract  authorised  the  owner  to  con- 
strue the  terms  thereof  and  made  his 
construction  final,  and  the  contract 
In  regard  to  plastering  provided  that 
the  lathing  should  receive  two  coats 
of  plaster  and  "carpet  fioat  for  cal- 
cimlning  walls."  the  owner  was  au- 
thoriiea  to  construe  the^jirovision  as 
requiring  three  coata  4r  plast^:^!.^ 
Digitized  by  VjUOV  Ic 
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unknown  to  the  builder,  the  architeet  gives  a  bond 
to  keep  the  cost  below  a  certain  sum,  and  thereby 
becomes  interested  in  the  contract.** 

[4  24]  d.  As  to  Completion  of  Unfinished  Work. 
The  eonteiet  may  provide  that  on  failure  of  the 
builder  to  complete  his  work  according  to  the  con- 
tract, the  owner  may  notify  him  of  an  intention  to 
complete  the  work  himself^**  and  that  thereupon  he 
may  finish  the  work  himself,  or  employ  any  other 
pOTBon.or  persona  to  finish  it  and  provide  the  ma- 
terials thenfor;*"  and  that  he  may  use  any  materials 
brought  by  the  builder  on  the  premina  for  the  pur- 
pose of  building/'  and  may  be  accountable  to  him 
for  any  excess  of  the  unpaid  contract  price  over  the 
cost  of  completion;*'  and  since  such  a  provision  is 
in  the  interest  of  both  parties^  it  should  be  fairly 
construed  to  effect  its  purpose.** 

[(  25]  6.  As  to  Oompliuice  vith  BniUUiic  Laws. 
A  stipulation  that  the  provisions  of  a  building  law 
will  be  complied  with  in  the  construction  of  the 
building  described  in  the  contract,  whether  the  pro- 
visions are  specified  in  the  contract  or  not,  is  a 
proper  one.'*' 

26]  f .  As  to  Deviations  tram  Contract  A 
stipulation  that  no  deviation  from  any  of  the  pro- 
visions of  the  contract,  specifications,  or  drawings 
will  be  permitted  except  with  the  sanction  and  writ- 
ing of  the  architect  or  engineer  is  both  equitable 
and  reasonable/'  and  unless  waived,  is  controlling.^ 
Snob  a  stipulation  is  intended  to  protect  the  em- 


ployer against  doubtful  claims,"  and  is  consistent 
with  provisions  to  the  effect  that  alterations,  addi- 
tions, etc„  may  be  directed  by  the  architect  or  the 
engineer.  Where  a  contract  containing  such  a 
stipulation  is  made  part  of  a  snbeontraet,  the  stipu- 
lation is  bindiiu;  on  the  subcontractor  unless  it  is 
otherwise  provided  in  the  snbeontraet."* 

[$  27]  g.  As  to  EmphqmKttt  of  BnbemtractorB. 
A  provision  that  the  builder  may  not  suboontraet 
his  work  without  the  written  consent  of  the  atcbi- 
tect  or  engineer  is  entirety  proper;"*  but  such  a 
proviaion  is  for  the  benefit  of  the  owner  and  may 
be  waived  by  him."  If  the  eontraetor  sublets  the 
work  in  violation  of  such  a  provision  in  the  eon- 
tract,  he  ia  not,  by  reason  of  such  provision,  released 
from  liability  to  hia  subcontractor  for  breaeh  of  the 
contract,"  particularly  where  the  eontraetor  is  the 
one  who  should  secure  such  consent,'*  and  where  it 
does  not  appear  that  such  consent  has  been  Asked 
for  or  reft^d.""  A  failure  to  secure  sueh  consent, 
however,  is  a  good  defenae  to  the  owner  aa  against 
a  subcontractor.*^ 

28]  h.  As  to  Extra  Work  and  Claims  Therefor. 
A  provision  that  the  builder  is  not  to  execute  any 
extra  work,  or  make  any  modifications  or  alterations 
in  the  work  mentioned  in  the  specifications  and 
plans,  unless  ordered  in  writing  by  the  engineer  in 
chaise,  or  claim  payment  for  the  same,  unless  such 
written  order  is  produced,  is  valid  and  should  be 
enforced.*'    Such  a  provision  is  intraided  for  the 


4C  liOns  V.  Plerc«  County,  22 
Wash.  SSO.  S58,  61  P  142  (holding 
that,  where  a  building  contract  pro- 
vided that.  In  case  oi  any  doubt  or 
question  as  to  the  plane  and  speci- 
fications, the  decision  of  the  archi- 
tects, being  Just  and  Impartial, 
would  be  conclusive;  and  where  prior 
to  the  commencement  of  the  work 
the  architects  delivered  to  the  county 
a  bond  that  they  would  keep  the  cost 
of  the  building  below  a  certain  fig- 
ure. If  the  contractor  did  not  know 
of  the  bond  at  the  time  of  making 
the  contract,  the  provisions  as  to  the 
conclusiveness  or  the  architect's  de- 
cision would  be  of  no  effect;  and 
where  the  court  said:  "It  is  an  an- 
cient maxim,  applicable  to  arbi- 
trators as  well  as  Judges  of  courts, 
that  no  man  ought  to  be  a  judge  In 
his  own  cause.  The  cause  of  the 
county  became,  by  reason  of  this 
bond,  the  cause  of  the  architects, 
and  the  liability  assumed  by  them 
made  it  to  their  interest  to  decide 
every  question  affecting  the  cost  of 
the  building  against  the  claim  of  the 
contractor.  Bias  and  prejudice  will 
always  be  Implied  where  such  con- 
ditions exist;  and  It  was  not  neces- 
sary for  the  contractor  to  show  that 
the  architects'  decisions  were  unjust 
or  partial,  In  order  to  relieve  himself 
of  their  conclusive  effect,  if  It  be  a 
fact  that  he  had  no  knowledge  of 
the  bond  at  the  time  he  entered  into 
the  agreement  making  them  so"). 

45.  Spink  V.  Mueller,  77  Mo.  A.  86 
(holding  that  such  a  provision  refers 
to  the  time  when  the  work  Is  in 
progress  and  not  after  its  comple- 
tion). 

46.  Tally  V.  Parsons.  131  Cal.  ei«. 
63  P  833;  Collins  Bros.  Co.  v.  Georgia 
Hotel  Co.,  142  Ga.  703,  709,  83  SE  660 
felt  Cyc];  Mahoney  v.  Oxford  Realty 
Co..  133  App.  Div.  6S6,  118  NTS  216. 

[a]  7onn  of  snoh  olanae. — Parker 
V.  McGHway,  7  Rob.  (La.)  192. 

Oozapletlon  of  work  hv  owner  and 
affeottiiereof  see  infra  iS  151-153. 

4T.    Duplan   Silk   Co.   v.  Spencer, 

115  Fed.  689.  53  CCA  321  [app  dtsm 
191  U.  S.  526.  24  SCt  174.  48  U  ed. 
28?]. 

48.    Duplan  SUk  Co.  Spencer, 

116  Fed.  fsS,  S3  CCA  IZl  [app  dlsm 
191  U.  S.  626,  24  SCt  174,  48  Ued.  287]. 


40.  Duplan  Silk  Co.  v.  Spencer, 
115  Fed.  689,  S3  CCA  S21  (app  dlsm 
191  U.  S.  B26,  24  SCt  174,  48  U  ed. 
2871  (holding  that  a  provision  that 
the  owner  may,  in  case  of  default 
by  the  builder,  proceed  to  finish  the 
building  himself,  and  to  that  end 
use  materials  brought  by  the 
builder  on  the  ground  for  the  pur- 
pose of  building,  and  be  accountable 
to  the  builder  for  any  excess  of  the 
unpaid  contract  price  over  the  cost 
of  completion  Is  not  one  for  a  for- 
feiture which  must  be  strictly  con- 
strued against  the  owner,  since  It 
does  not  involve  the  taking  of  any 
property  of  the  builder,  by  way  of 

Fienalty  or  punishment,  but  Is  in  the 
nterest  of  both  parties  and  ia  to 
be  fairly  construed  to  effect  its  par- 
pose). 

SO.  De  Kay  v.  Biles,  4  NTSt  728. 
Dntr  to  coms^  with  bnn^lnr  l*ws 

see  infra  !  68. 

ei. '  White  V.  San  Rafael,  etc.,  R. 
Co.,  60  Cal.  417;  Traltel  Marble  Co. 
V.  Brown,  169  App.  DIv.  486.  144  NYS 
562;  Courtney  v.  Provincial  Exhibi- 
tion Commn.,  41  N.  S.  71. 

S9.  Traltel  Marble  Co.  v.  Brown. 
169  App.  DIv.  486,  144  NYS  B62. 

53.  White  V.  San  Rafael,  etc.,  R. 
Co.,  60  Cal.  417. 

B4.  White  V.  San  Rafael,  etc.,  R. 
Co.,  60  Cal.  417:  Gilbert  Blasting, 
etc.,  Co.  V.  Rex,  33  Can.  S.  C.  21. 

UabUlty  for  davlatloiu  see  Infra  9 
73  et  aeq. 

B6.  Expanded  Metal  Fire  proofing 
Co.  V.  Noel  Constr.  Co.,  87  Oh.  St. 
428.  101  NE  348. 

SO.  Belnhauer  v.  Gleason,  16  NTSt 
227 

67.  Danforth  v.  Tennessee,  etc., 
R.  Co..  93  Ala.  614,  621,  11  S  60 
(where  the  court  said:  "The  contract 
provides  that  no  work  shall  be  sub- 
contracted without  the  written  con- 
sent of  the  engineer  In  chief.  This 
provision  was  Intended  for  the  bene- 
fit of  the  defendant.  It  was  entirely 
competent  to  show  the  defendant 
waived  this  right  or  benefit,  and  for 
this  purpose  it  was  proper  to  prove 
by  the  chief  engineer  that  he  Knew 
sub-contractors  of  plaintiffs  were  at 
work:  that  he.  as  chief  engineer,  di- 
rected them  when  and  where  to  work, 
and  that  he  eatlmated  the  work  ox 


the  snb-contractors,  and  aavft  the 
estimates  to  plaintiffs,  knowing  that 
It  had  been  done  by  sub-contractors 
for  plaintiffs;  and  it  was  competent 
to  show  the  president  of  the  com- 
pany was  apprised  of  all  these  sub- 
contracts, and  permitted  the  work  to 
be  done  by  them  without  objection"); 
Lauman  v.  Toung.  31  Pa.  30*. 

58.  Kerry  T.  Benolt.  (Tex.  Civ.  A.1 
70  SW  369;  Wohlforth  V.  Kuppler,  71 
Wash.  889,  137  P  477. 

BS.    Wohlforth  Kuppler.  TT 

Wash.  839,  187  P  477. 

OD.  Wohlforth  V.  Kuppler,  TT 
Wash.  339,  137  P  477. 

61.   Kerry  v.  Benoit,  (Tax.  Civ.  A) 

70  SW  369. 

Mights  of  nlwoatTaoton  nBsraUy 
see  infra  SS  176-178. 

68.  U.  S.— Caldwell  v.  Schmul- 
bach,  176  Fed.  429. 

Cal. — White  v.  Sui  RaflMl,  ete»  R. 
Co.,  60  Cal.  417. 

Conn. — O'Keefe  v.  St,  Francis' 
Church,  59  Conn.  661.  22  A  325. 

Fla. — Charlotte  Harbor,  etc..  R  Co. 
V.  Burwell.  56  Fla.  217,  48  S  211; 
Koward  v,  Pensaoola,  etc.,  R.  Co.,  21 
Fla.  560,  E  S  866. 

III.— Clark  V.  Bird.  46  HI.  A.  683. 

Ind. — Rebeka  Assembly  I.  O.  0.  F. 
V.  Pulse,  47  Ind.  A.  466.  92  NE  lOtS. 
94  NB  779. 

Md.— Abbott  T.  Oatch.  IS  Md.  S14, 

71  AmD  636. 

Mass. — Bartlett  v.  Stanchfield,  118 
Mass.  394,  19  NE  649.  2  L.RA  626. 

N.  T.— Kelly  v.  St.  Michael's 
Roman  Catholic  Church,  148  App.  DIv. 
767,  188  NTS  328. 

Tenn. — Bannon  v.  Jackson,  HI 
Tenn.  881.  292.  117  SW  604.  126  Am 
SR  788,  17  AnnCas  77  ajid  note  [quat 
Cyc]. 

Can. — O'Brien  v.  Reg.,  4  Can.  S.  C. 
529. 

N.  B.— Flood  v.  Morrlssey,  20  N. 

BeoQTsrT  for  axtrft  work  see  infn 

SS  179-191. 

[a]  Vorm  of  elaue. — O'Keefe  »■ 
St.  Francis'  Church.  69  Conn.  651.  z3 
A  325;  Bartlett  v.  Stanchfield.  Ut 
Mass.  394.  19  NE  649.  2  LRA  «!5. 

[b]  Tlia  ohjeot  ox  »  olansa  pn>- 
yUSag  tkat  no  Mcttm  Ohwr*  U  to  m 
mad*  anlMB  »  wrttton  ureesuBt  if 
nuUU  and  attached  to  toe  contract 


For  later  «■«•■.  derelo^smta  and  dwnffss  in  the  law  see  cumulative  Annotations, 
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benefit  of  the  employer  bnt  it  does  not  apply  to 
wo^  done  pursuant  to  alterations-  made  by  a  subse- 
qBent  agreement  ;**  nor  do«  it  refer  to  modifications 
or  alterations  of  woi^  eontemplated  by  the  eon- 
tract" 

[{  29]  L  As  to  liability  of  Buflder.  Ordinarily  a 
builder  who  agrees  to  woric  aceording  to  the  plan, 
and  nnder  the  direetiinif  of  an  en^neer  or  arehiteet 
is  not  understood  to  insure  the  sufficiency  of  the 
plan  or  to  undertake  as  to  the  oaentifie  oorreetnesa 
of  the  specifications  or  the  verbal  or  written  direc- 
tions;*^ and  he  may  stipulate  against  any  liability 
for  the  correctness  of  the  plan  of  the  woxk  that 
be  is  to  execute.*'  On  the  other  hand,  be  may 
guarantee  the  perfection  of  a  plan  or  the  wisdom 
of  directions  given  under  the  {UPogresa  of  the  work 
by  the  architect  whose  orders  he  is  by  the  terms 
of  the  contract  bound  to  obey;"  and,  since  he  is 
bound  for  bis  own  skill  and  the  skill  and  fidelity 
of  his  workmen,  as  well  as  for  the  snfflcieney  of  the 
material  which  he  supplies,  there  is  nothing  unrea- 
sonable in  a  guaranty  that  the  workmanship  and 
the  material  famished  by  him  shall  stand  the  test 


is  certainty  as  to  the  terma  on  which 
the  work  Is  to  be  done.  In  order  that 
the  parties  may  know  how  much  one 
19  to  pay  and  the  other  to  receive  lor 
sufh  changes  and  alterations  as  may 
be  made.  Abbott  v.  Qatch.  IS  Ud. 
314.  .1  AmD  8»S.  „ 

63.  Howard  v.  Pensacota,  etc..  R- 
Co..  24  Fla.  660,  6  S  SS6:  LAnslay 
V.  RouBB,  186  N.  Y.  201,  207,  77  NB 
1168.  7  AnnCas  210  and  note  [ctt 
C>-c]. 

64.  Wllkena  v.  Wilkeraon.  (Tex. 
Civ.  A>  41  SW  178. 

65.  Kelly  V.  St.  IKlchaol's  Roman 
Catholic  Church,  148  App,  Dlv.  787, 
133  NYS  328. 

66.  MacRltchle  v.  Lake  View,  30 
III.  A.  353  [rev  on  the  facts  1S4  111. 
:03.  25  NE  833].  See  also  infra  i  81. 

07.  St.  Patrick's  Hall  Asaoc.  v. 
Gilbert,  1  Hontr.  Le^.  M.  118,  2S  LC 
Jar  1.  9  RevLeg  612. 

68.  MacRltchle  v.  Lake  View,  SO 
111.  A.  393  [rev  on  other  grounds  134 
111.  203,  25  NE  663]. 

[a]  ifidBeieiior  of  prorlsloiui  to 
warrant  correotnesa  of  plans. — (1)  A 
clause  ^aranteelnr  that  work  should 
remain  In  good  condition  for  one  year 
has  the  effect  of  Insuring  the  suffl- 
ciency  of  the  plan.  Lake  View  v. 
MacRltchle,  134  III.  203,  26  NB  663 
[rev  30  111.  A.  393].  (2)  A  warranty 
that  ground  is  free  from  quicksand, 
or  of  the  character  shown  by  a  plan, 
cannot  be  implied  from  a  contract 
to  build  a  dry  dock  on  a  place  to  be 
provided  and  designated  by  the  em- 
ployer, even  though  a  plan  showing 
ihe  soli  was  shown  to  the  builders 
and  considered  by  them  in  making 
their  bid.  Simpson  v.  U.  S.,  172  U. 
S.  372,  19  set  222,  43  L.  ed.  482  [afl 
31  Ct.  CI.  217], 

[b]  Warrantr  may  axlat  without 
tha  as«  of  anj  parttonlar  words,  (1) 
If  such  was  the  Intention.  Van  Bub- 
klrk  V.  Murden.  22  111.  446.  74  AmD 
163.  (2)  A  contract  to  provide  the 
plumbing  and  heating  for  defend- 
ants' house  and  to  do  the  work  In  a 
workmanlike  manner  Imported  a  war- 
ranty of  the  method  or  system  uaed 
to  accomplish  the  desired  result. 
Miller  v.  Winters,  144  NTS  351. 

[c]  Bvldoao*  that  the  builder 
ontUy  watraatad  tlw  oorrootneas  of 
the  plsm  is  not  admissible  to  vary 
a  written  contract.  Hllla  v.  Farm- 
injtton.  70  Conn.  460,  89  A  79B. 

Ovarantr  or  wwmtatr  of  perform- 
aaee  reueralljr  see  Infra  Sf  81.  82. 

89.  MacRltchle  v.  Lake  View.  30 
111.  A.  393  [rev  on  other  ground  134 
lii.  203.  25  NE  663]. 

[a]  OnsraBtr  of  work  doea  uot 
Alspasae  with,  oomplatton. — ^A  guar- 
anty of  the  roof  of  a  bulldins  for 
Mine  years  a^nat  ordinary  wear 

[ta  J,-4S] 


and  tear  does  not  tUapenaa  with  the 
necesaibr  of  the  builaar  eomplottng 
the  roof  according  to  contract,  nor 
doea  it  put  the  roof  in  any  ptwltlon 
dlfCarent  from  the  reat  of  the  work 
as  to  the  necaaalty  under  another 
provision  of  the  contract  for  a  cer- 
tificate tliat-  the  building  Is  com- 
pleted according  to  the  satisfaction 
of  the  architect.  Davidson  v.  Fran- 
cis, 14  Man.  141. 

70.  Oontraeta  for  UavUaMi  dam- 
apa  gnwallr  aee  Damages  [13  Cyc 

^  ii.  Conn. — Banta  v.  Stamford 
Motor  Co..  89  Conn.  61,  92  A  886. 

ZIL — Downey  v.  0*!Donnell,  88  111. 
49. 

Iowa. — Kelly  v.  Fejervary.  78  NW 
826 

Mich.— Early  v.  Tueslng,  182  Mich. 
314,  148  NW  678:  Germain  v.  Stanton 
Union  School  Dlst,  168  Mich.  214, 
122  NW  524,  123  NW  79B. 

N.  T. — HcSnt/re  v.  Tucker.  86 
App.  Dlv.  63,  56  NTS  163. 

Tex.— Mills  V.  Paul,  (ClT.  A.)  30 
SW  558. 

Wash. — Williams  v.  Roaenbaum, 
57  Wash.  94,  106  P  493. 

W.  Va.— John  v,  Elkins,  83  W.  Va. 
158,  163,  69  SB  961_rquot  Cycl. 

N.  S.— Munro  v.  Westvflle,  88  N.  S. 
313.  _^ 

N.  W.  Terr.— McLaod  t.  Wllaon.  S 
Terr.  L.  312. 

Aa  to  oonatmotlmi.  'd  olaoM  vro- 
viotag  fov  llQwldafd  damacaa  see 
infra  !l  48,  i9. 

Danuurea  for  delay  see  infra  J  18C. 

Vorfettnzea  on  aunUnuKt  of^  eon- 
traot  see  infra  8  150. 

[a]  Porm  of  olauae.. — Kelly  v.  Fe- 
jervary, (Iowa)  78  NW  828. 

[b]  A  proVtalMi  that  atlpniated 
dainagea  ahonld  be  paid  for  dalay  Is 
material.  McBntyre  v.  Tucker,  36 
App.  Dlv.  63,  66  NYS  168. 

ni.  Germain  v.  Stanton  Union 
School  Dlst.,  158  Mich.  214,  128  NW 
624.  123  NW  798. 

73.  Dean  v.  Connecticut  Tobacco 
Corp-.  68  Conn.  619,  92  A  408;  Mills 
V.  Paul.  (Tex.  Civ.  A.)  30  SW  668. 

74.  Banta  v.  Stamford  Motor  Co., 
89  Conn.  61,  92  A  665;  Dean  v.  Con- 
necticut Tobacco  Corn.,  88  Conn.  619. 
92  A  408:  Mills  V.  Paul,  (Tex.  Civ. 
A.)  80  SW  558. 

7B.  Luthy  V.  Woods,  6  Ho.  A.  67; 
Morgan  V.  cSamble,  280  Pa.  166.  79  A 
410;  In  re  Wilkinson,  [1306]  2  K.  B. 
718. 

[aj  BanS^  wlU  treat  a  balance 
reMiMd  for  payment  of  snboontrao- 
tora  aa  an  asalgBmant  of  the  fund 

and  apply  it  to  their  payment  to  the 
exclusion  of  any  other  creditors  or 
the     original     builder.    Luthy  v. 
Woods.  6  Mo.  A.  67. 
76.   Fogg    V.     Suburban  Bapld 


of  a  certain  period  of  time  after  the  completion 
and  acceptance  of  the  work.*" 

[$  30]  j.  As  to  Uqiiidated  Damages.^  A  pro- 
vision in  a  bnilding  contract  for  liquidated  dunagea, 
in  ease  of  a  delay  or  other  breach^"  unless  the 
delay  or  breadi  is  excused  for  reasons  specified," 
is  valid  where  the  damages  that  may  be  suffered 
must  be  of  an  uncertain  nature  or  amount."  But 
the  damages  so  designated  must  not  be  obviously 
unconscionable  or  unreasonable." 

[4  31]  k.  As  to  Batontum  of  Honey  Doe  Bvlldar. 
It  is  competent  for  the  parties  to  agree  that  the 
employer  may  retain  in  his  hands  money  due  the 
builder  out  of  whieh  to  meet  the  demands  of  ma- 
.  teriatmen,"  until  the  builder  furnishes  satisfactory 
evidence  that  the  materials  furnished  tfre  fully  re- 
leased from  all  liens,"  or  that  money  earned  by  the 
builder  shall  be  retained  until  completion  of  the 
work  to  answer  any  damages  suffered  by  the  owner.^ 
A  provision  of  this  character  is  supported  by  the 
consideration  which  supports  the  remainder  of  the 
contract,"  and  is  not  void  as  excluding  the  juris- 
diction of  the  eonrts."    But  an  agreement  by  a 

Transit  Co.,  90  Hun  874,  88  NTS  964. 
[a]    nravMoa   ereatea  coadltlan 


yraoodsnt^a)  A  provtaion  that  the 
builder  shall  tumlah  to  the  owner 
aatlsfactory  evidence  that  materiala 
furnished  are  fully  released  from  all 
liens  before  he  shall  receive  the 
sums  due  on  final  payment  creates  a 
condition  '  preoedsnt  to  recovery 
under  the  csontraot  (Franklin  v. 
Schultx,  88  Hont  18B,  87  P  1087; 
Fogg  T.  Suburban  Rapid  Transit  Co., 
90  Hun  274,  86  NTS  954);  <2)  but 
where  a  contract  contained  a  clause 
requiring  releases  of  mechanics* 
liens  to  be  furnished  by  the  builders 
before  the  last  payment,  and.  In  an 
action  to  recover  a  balance  due  on 
such  contract,  it  appeared  that  a 
Judgment  foreclosing  a  mechanic's 
lien  bad  been  rendered  against  plain- 
tiff from  which  an  appeal  had  been  , 
taken,  but  that  at  the  time  of  mak- 
ing the  contract  plaintlCC  executed  a 
bond  against  ltena.to  defendant  In  a 
sum  many  timto  greater  than  the 
amount  of  the  Hen  for  which  judg- 
ment was  given,  It  was  proper  to  re- 
fuse an  instruction  that  a  tender  of 
releases  of  mechanics*  liens  was  a 
condition  precedent  to  plaintlfTa 
right  to  recover,  since  the  only  out- 
standing Hen  was  the  subject  of  a 
bona  fide  dispute  that  had  been  liqui- 
dated by  judgment,  and  the  matter 
was  capable  of  adjustment  by  Uie 
court  (Huekesteln  v.  Kelly,  etc.,  Co., 
162  Fa.  631.  26  A  747). 

77.  Danville  Bridge  Co.  v.  Pom- 
roy,  15  Pa.  161  (where  It  was  held 
that  such  retention  was  not  in  the 
nature  of  liquidated  damages);  Funk 
V.  House,  (Tex.  Civ.  A.)  168  SW  481, 
ta]  Wffht  of  retntlim  addttloiui 
to  pioteooML  of  boad^A  right  to 
withhold  payments  under  a  provision 
therefor,  which  also  provides  that  no 
rights  under  the  contractor's  bond 
shall  be  Impaired  thereby,  is  in- 
tended as  a  protection  additional  to 
the  bond,  and  not  as  applying  only  to 
the  final  payment.  Dempaey  v. 
Schwacker,  140  Mo.  880,  88  SW  054, 
41  SW  1100. 

[  b  ]  Provlaloa  Is  for  benefit  of 
ownsfc — A  provision  In  a  building 
contract  that  the  owner  shall  hold  a 
certain  percentage  of  the  contract 
price  until  the  completion  of  the 
work  is  for  the  benefi^t  of  the  owner 
and  does  not  render  the  owner  per- 
sonally liable  to  a  subcontractor. 
Steele  v.  McBurney,  96  Iowa  449,  66 
NW  332. 

7B.    Luthy  v.  Woods,  6  Mo.  A.  67. 

79.  Carlisle  v.  Spain,  147  Mich. 
168,  110  NW  632  (holding  that  the 
provision  of  a  municipal  paving  con- 
tract that,  on  the  sworn  statement 
of  any  unpaid  claims  for  labor  and 
material  being  filed  with  the  council. 
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contractor  with  a  municipality  to  pay  his  workmen 
a  fair  wage  schedule  does  not  entitle  the  city  to  hold 
back  money  for  workmen  after  the  contractor  has 
settled  with  them  for  a  lesser  rate  of  n^es  and 
after  the  issoanee  of  the  engineer's  eertifleate  to 
the  contractor.** 

32]  L  As  to  Suspension  of  Building.  A  pro- 
vision giving  the  employer  the  right  at  any  time 
and  for  any  reason  satisfactory  to  him  to  suspend 
the  progress  of  building  either  temporarily  or  per- 


manently on  giving  certain  notice,  and  further  pro- 
viding that  such  suspension  shall  give  the  builder  qo 
claim  for  damages  therefor  is  <me  <KHii|Mtent  for 
the  parties  to  make  and  is  valid.^ 

33]  m.  As  to  Termination  of  Work.  A  pro- 
vision that  work  under  the  contract  shall  be  ter- 
minated on  its  arriving  at  a  certain  stage  unless  the 
builder  is  notified  to  go  on  and  eonmlate  the  work 
is  valid,  and  is  for  the  benefit  of  tne  owner  who 
may  waive  it."  ^ 


IV.  OEinBBAL  OONSTBUOTION  AND  OPEKATION 


[$34]  A.  In  OeneraL^  The  rules  of  construction 
which  apply  in  construing  contracts  generally"  gov- 
ern the  constru'ction  of  building  and  construction 
contracts."  ,  Thus  the  contract  must  be  fairly  eon- 
stmed  to  affect  its  purpose,"'  or  as  made  for  a 
legal,  rather  than  an  illegal,  purpose,"^  especially 
where  it  is  attacked  by  a  party  thereto  who  has 
been  benefited  thereby.^   And  where  the  contract 


contains  inconsistent  provisions,  a  clause  which  re- 
quires something  to  be  done  to  effectuate  the  gen- 
eral purpose  of  the  contract  is  entitled  to  a  greater 
consideration  than  one  which  tends  to  defeat  a  full 
performance.*" 

Ooniideratioa  of  contnct  m  whole.  The  contract 
is  to  be  oonsidered  as  a  whole  in  arriving  at  the 


sufBclent  money  should  be  retained 
from  the  contract  price  to  cover  such 
claims,  and  that  if  any  claim  was 
fully  subatmntlated  to  the  satisfac- 
tion of  the  council  the  city  should 
pay  It  from  money  retained,  was  not 
void  as  excluding  the  jurisdiction  of 
the  courts). 

80.  Kelly  V.  Winnlpes,  18  Man. 
269. 

81.  Warren-Scharf  Asphalt  Pav. 
Co.  V.  Laclede  Constr.  Co.,  Ill  Fed. 
«95,  48  CCA  663. 

[a]  The  enloroemeat  of  a  olanae 
perulttliic  the  revooatitm  of  the  con- 
tract by  the  owner  when  not  satis- 
fled  with  the  work  does  not  entitle 
the  builder  to  damaRea.  Harder  v. 
Marion  County.  97  Ind.  456. 

»— olsBlon  or  abandoamsnt  see  In- 
fra IS  66-6S. 

83.  Hlnkley  T.  arafton  Hall.  101 
Wis.  69,  76  ^fW  109S. 

83.  Oonstraaaom  aaA  opsvattoa  of 
xallroaA  ooBstxwiftlon  ooatraeta  see 
Infra  I  249. 

84.  See  Contracts  [9  Cyc  577]. 

85.  U.  S. — Chlcaso,  etc.,  R.  Co.  v. 
Hoyt.  149  U.  S.  1,  13  SCt  779.  »7  L. 
ed.  625;  Fore  River  Shipbuilding  Co. 
V.  Southern  Pac.  Co:,  219  Fed.  S87, 
136  CCA  129;  Lee  v.  New  Haven,  etc., 
R.  Co.,  IG  F.  Cas.  No.  8.197;  Bkelaey 
V.  U.  S..  23  Ct.  CI.  61;  lUrvey  v.  U. 
S.,  8  Ct.  CI.  501. 

Ala. — Montgomery  First  Nat.  Bank 
V.  Maryland  PIdelUy,  etc..  Co..  146 
Ala.  335.  40  S  415,  117  AmSR  45,  8 
AnnCas  241. 

Ark. — National  Surety  Co,  v.  Long, 
86  Ark.  158.  107  8W  384. 

Cal. — Lonv  Beach  City  School 
Dlst.  V.  Dodge,  135  Cal.  401,  67  P 
499;  Sanford  v.  East  Riverside  Irr. 
Diet.,  101  Cal.  276,  35  P  8S5;  McCar- 
thy V.  Mutual  Relief  Assoc.,  81  Cal. 
684,  22  P  933;  McPherson  v.  San 
Joaquin  County,  6  Cal.  Unrep.  Cas. 
257,  66  P  802. 

Colo. — Buckeye  Mln.,  etc.,  Co.  v. 
Carlson,  16  Colo.  A.  446.  66  P  168; 
Darsin  v.  Cranson,  12  Colo.  A.  368, 
55  P  619. 

Conn. — Bristol,  etc..  Tramway  Co., 
V.  Eveline,  89  Conn.  382,  94  A  290; 
Jones,  etc.,  Co.  v.  Davenport,  74 
Conn.  418,  SO  A  1028. 

111.— Sexton  V.  Chicago,  107  111. 
323;  Miller  v.  Botto,  79  111.  635: 
Western  Union  R.  Co.  v.  Smith.  75 
111.  496;  Hlgglne  v.  Lee,  16  111.  496; 
Bohrer  V.  Stumpft.  31  111.  A.  139. 

Iowa. — Meader  v.  Allen,  110  Iowa 
588,  81  NW  799;  Thompson  v.  Brown, 
106  Iowa  367,  76  NW  819;  Indianapo- 
lis Terra-Cotta  Co.  v.  Murphy,  99 
Iowa  638,  6S  NW  898;  Des  Moines 
ITnlv.  v.  Polk  County  Homestead, 
etc.,  Co.,  87  Iowa  88,  58  NW  1080. 

Ky.-— Katterjohn  v.  Nahm.  106  SW 
1179,  82  KyL  727. 

Ia. — ^Equitable  Real  Bat.  Co.  v. 
National  Surety  Co..  IIS  La.  448,  «S  S 
104. 

Me. — Rockland,  etc.,  SS.  Co.  v,  Fes- 


senden,  79  Me.  140,  8  A  660;  Rosers  v. 
Hogan,  58  Me.  306:  Hovey  v.  Luce,  81 
Me.  346;  Mason  v.  Bridge,  14  Me.  468. 
31  AmD  66. 

Md. — Conner  v.  Mt.  Vernon  Co..  2S 
Md.  66. 

Mass. — Regan  v.  Keyes,  204  Mass. 
294,  90  NB  847  (lateral  support); 
Oaffey  v.  United  Shoe  Mach.  Co.,  202 
Mass.  48,  88  NE  330;  Morrison  Co.  v. 
Williams.  200  Mass.  406.  86  NE  888: 
O'Brien  v.  Peck,  198  Mass.  50.  84  NE 
325;  Leverone  v.  Aranclo,  179  Mass. 
439.  61  NE  46;  Smith  V.  Emerson,  126 
Mass.  169. 

Mich. — Bush  V.  Brooks.  70  HICh. 
446.  38  NW  662. 

Minn. — St.  Anthony  Falls  Water- 
Power  Co.  v.  Eastman,  20  Minn.  277. 

Mo. — Fisher  v.  Chttty,  62  Mo.  A. 
405. 

Nebr. — Sharp  v.  National  Fidelity, 
etc.,  Co..  97  Nebr.  41.  149  NW  110; 
Omaha  Cons.  Vinegar  Co.  v.  Burns, 
49  Nebr.  229,  68  NW  492. 

Nev. — Gerrens  v.  Huhn,  etc..  Silver 
MIn.  Co..  10  Nev.  137. 

N.  Y.— -Horgan  v.  New  York,  160 
N.  Y.  516,  65  NE  204  [rev  21  App. 
Dlv.  405,  47  NYS  580]:  Raymond 
Concrete  Pile  Co.  v..  Thatcher,  158 
App.  Civ.  646,  148  NYS  9S9;  Kum- 
berger  v.  Congress  Spring  Co.,  8 
App.  Dlv.  96,  To  NYS  396  [rev  on 
otlier  grounds  158  N.  Y.  339,  53  NE 
3]:  Sooysmith  v.  Venner,  7  App,  Dlv, 
242,  40  NYS  88;  Preston  v.  Syracuse, 
92  Hun  301,  36  NYS  716  [aff  158  N. 
Y.  856,  53  NE  39]:  Johnson  v.  New 
York,  48  Hun  620,  1  NYS  254;  Weeks- 
v.  Little,  47  N.  Y.  Super.  1  [mod  89 
N.  Y.  566];  Sager  v.  Gonnermann,  60 
Misc.  500,  100  NYS  406;  SchfllinKer 
v.  McGarry.  26  Misc.  746,  66  NYS 
673;  Rleser  v.  Calvert  Constr.  Co., 
108  NYS  747;  Porter  v.  Waring.  61 
HowPr  295. 

Or. — Pendleton  v.  Saunders.  19  Or. 
9,  24  P  506. 

Pa. — McKay  v.  O'Rourke,  194  Pa. 
471,  46  A  S27;  Philadelphia  Hydrau- 
lic Works  V.  Schenck.  80  Pa.  334; 
Maeuiro  v.  Howard,  40  Pa  391. 

Tenn. — Sullivan  County  v.  Ruth, 
106  Tenn.  86.  59  SW  138. 

Tex, — Llnch  v.  Paris  Lumber,  etc.. 
El.  Co.,  80  Tex.  23,  15  SW  208:  Hahl 
v.  Deutsch.  42  Tex.  Civ.  A.  1,  94  SW 
443;  Masterson  v.  Heltman,  38  Tex. 
Civ.  A.  464,  77  SW  983;  Ferrier  v. 
Knox  County.  {Civ.  A.)  83  SW  896. 

Wash. — Pacific  Hardware  Co.  v. 
Olsen,  72  Wash.  569,  131  P  217; 
Sweatt  V.  Hunt,  42  Wash.  96.  84  P  1. 

Wis. — Beers  v.  North  Milwaukee 
Town-Site  Co.,  93  Wis.  569.  67  NW 
936. 

B.  C. — Coughlan  v.  Wilmot,  4  B.  C. 
20. 

[a]  A  bnlldlsf  eontraot  eouplete 
la  Itaeir  definite  In  Its  teznu,  and 
not  amblguoiui,  will  be  construed  ac- 
cording to  its  terms,  although  to  so 
construe  It  without  reference  to  a 
former  proposition  made  by  the  con- 


tractor which  had  been  rejected 
would  require  the  contractor  to  fur- 
nish moi^e  than  he  had  proposed  by 
the  rejected  proposition  to  fumtsh 
for  a  much  greater  sum,  the  con- 
tractor's remedy,  if  the  contract  as- 
signed did  not  express  the  agreement 
oi  the  parties,  being  to  have  it  re- 
formed. Zimmermann  v.  Loft.  12S 
App.  Dlv.  726.  110  NYS  469. 

[b1    Oontraot   to   «%ink"  nlatag 
shaft.    No.  6  Mining  Co.  v.  Bruce,  'i 
Colo.  293;  Buckeye  Mln.,  etc.,  Co. 
Carlson,  16  Coio.  A.  446.  66  P  168. 

[c]  A  provlsien  of  a  oontraat  foi 
Itorlar  a  w«U  (I)  that  "the  methods 
employed  In  casing  such  well  shall 
be  such  as  usually  employed  In  simi- 
lar drilling  and  casing  of  oil  and  Ras 
wells  In  ofl  territories"  relates  solel; 
to  methods  of  work  and  not  to  prices 
for  rimming  the  well  for  the  inser- 
tion of  the  caslnK.  Hanna  v. 
Smith,  178  Mich.  483,  490,  139  NW 
256.  (2)  A  contract  to  bore  and 
complete  an  oil  well  to  a  certain 
depth  for  flfty  cents  per  lineal  fooL 
the  casing  to  be  furnisbed  by  the 
owner,  ana  the  contractor.  If  neces- 
sary to  draw  the  casing  from  the 
well,  to  be  paid  five  cents  a  foot  for 
such  work,  includes  in  the  price  of 
fifty  cents  a  foot  the  work  of  "rim- 
ming" or  enlarging  the  bore  of  the 
well  necessary  for  putting  in  the 
casing,    Hanna  v.  Smith,  supr^ 

86.  Duplan  Silk  Co.  v.  Spencer. 
116  Fed.  689,  53  CCA  821  [rev  ll! 
Fed.  638,  and  app  dism  191  U.  S.  SS6. 
24  SCt  174,  48  L.  ed.  287];  United 
Engineering,  etc.,  Co.  v.  U.  S.,  47  Ct. 
CI.  489. 

[a]  Uhenl  oonstrnotloiu — Build- 
ing contracts  are  liberally  construed. 
Thels  V.  Svoboda,  166  111.  A.  20. 

87.  Virginia  Bridge,  etc.,  Co.  v. 
Crafts,  2  Oa.  A.  126,  S8  SE  322. 

88.  Virginia  Bridge,  etc..  Co.  v. 
Crafts,  2  Ga.  A.  126,  68  SE  322. 

88.  Morrill,  etc.,  Constr.  Co.  v. 
Boston,  186  Mass.  217,  71  NE  BSD- 
fa]  Oondittons  Inoonslsts&t  wttk 
ooatraot. — A  contract  provided  that. 
If  work  was  not  carried  on  with  ei- 
pedltion,  and  In  proper  manner,  the 
architect  might  give  the  contractor 
ten  days'  notice  In  writing  to  remedy 
such  defects  and,  on  the  latter's  fail- 
ure, dismiss  him  and  employ  others. 
The  contract  also  provided  that  gen- 
eral conditions  were  made  a  part  of 
the  contract,  except  so  far  as  incon- 
sistent with  them.  In  which  case  the 
contract  should  gnvern.  Among  the 
general  conditions  was  one  that,  in 
case  work  was  not  proceeding  with 
proper  dispatch,  the  architect  mlitht 
give  ten  days'  notice,  and.  on  failure 
of  the  contractor  to  make  the  neces- 
sary changes,  the  architect  could, 
with  the  consent  of  the  owner,  take 
the  work  out  of  the  hands  of  the 
contractor.  It  was  held  that,  sucb 
latter  clause  being  Inconsistent  with 
the  contract,  the  contract  would  gov- 


For  latsv  easest  dsrslepuants  and  ehanvea  In  the  law  see  cumulative  Annotations,  aams  title. 
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intention  of  th«  partiet,""  and  when  possible 
effect  should  be  given  to  every  olaaBe  of  the 
eontraet." 

BeaaonaUe  and  Jiut  coiiBtaraetioii.  Where  it  ap- 
pears from  the  tenor  of  the  whole  agreement  that 
the  parties  thereto  intended  the  one  to  insist  on 
and  the  other  to  snbmit  to  conditions,  however  un- 
reasonable and.  oppressive,  the  court  will  in  such 
ease  give  effect  to  them;  but  as  a  general  rale  the 
langtuge  of  the  contract  must  where  possible  re- 
ceive such  a  construetion  as  is  consistent  with  rea- 
s(Hi  and  justice,  rather  than  one  which  makes  it  an 
unQsual^  unfair,  or  improbable  contract.^ 

Oonstzuction  against  party  preparing  conteact. 
Where  the  contract  is  prepared  by  one  of  the  par- 
ties thereto,  doubtful  expressions  will  be  construed 


em.  and  th«  archltfct  had  power  to 
dismiss  without  tli7  consent  In  writ- 
ing of  the  owner.  Neelon  v.  Toronto, 
25  Can.  S.  C.  B79. 

».  Morrill,  etc.,  Constr.  Co.  v. 
Boston,  186  Mass.  217,  71  NE  B60: 
White  V.  Mcl^ren.  151  M»aB.  6S3,  24 
KE  911:  Hopke  v.  Davidson,  180 
Mich.  ISi.  149  XW  624:  Kansas  City 
Sridsre  Co.  V.  Lindsay  Brtdre  Co..  S2 
Okl.  31,  121  P  639;  Brodle  v.  Clator. 
8  W.  Va.  699. 

[a]  TIm  nMlfleatlOM  nad«  a 
put  of  a  ImlUl&fl'  ooBtTMt  most  be 
eonstraed  ma  m  wliole,  and  not  by 
some-  of  the  lansrua^e  found  In  dif- 
ferent portions  thereof.  Z>erby  Desk 
Co.  V.  Conners  Bros.  Constr.  Co.,  204 
Mass.  461.  90  NE  643. 

OoBtraox  ooBtaliwd  in  mTeral  Ia- 
«tram*Bta  see  infra  II  S9-41. 

91.  U.  B.— Briokflon  v.  V.  B..  107 
Fed.  204;   Mellen  v.  Ford,  28  Fed. 

m. 

111. — Chicago  Sanitary  Dlst.  v.  Uo- 
Mataon.  etoTCo.,  110  111.  A.  610. 

Mich.— Hapke  v.  Davidson.  180 
Mich.  188.  lit  NW  824. 

HInn. — Spravue  Electric  Co.  v. 
Hennepin  County,  81  Minn.  262,  86 
NW  332. 

N.  T. — Porter  v.  Spence,  38  N.  T, 
119. 

.Okl. — Kansas  City  Bridge  Co.  v. 
Lindsay  Bridge  Co.,  82  Okl.  31,  121  P 
639. 

[a]  XBeeadstaaS  vroviaUmM- — 

Where  a  clause  provided  that  all 
walls  should  be  plastered  with  cer- 
tain cement,  under  the  direction  of 
a  superintendent  of  its  maker,  and 
another  clause  provided  that  the  ce- 
ment and  sand  should  be  mixed  In 
equal  parts,  it  was  held  that  the  two 
clauses  were  not  Inconsistent  but 
that  effect  could  be  slven  to  each. 
Fitzirerald  v.  Moran.  19  NTS  958  [afT 
141  N.  Y.  419,  36  NB  B08]. 

[b]  WheT*  a  oontzmot  for  elera- 
tors  In  a  buIldinE  In  the  course  of 
construction  provided  that  the  con- 
tractors would  replace  any  part  of 
the  elevators  that  wore  out  or 
showed  structural  defects  within  Ave 
years,  such  condition  was  not  re- 
placed by  a  subsequent  provision  of 
the  same  agreement  to  replace  all 
parts  that  should  within  a  prescribed 
period.  "In  the  Judgment  of  thebulld- 
inR  commissioner,  show  undue  wear 
or  structural  defect."    Sprague  Elec- 

-  trie  Co.  V.  Hennepin  County.  83  Minn. 
262,  86  NW  332. 

93.  Deyo  v-  Ferris,  22  III.  A.  164; 
Cresswell  v.  Robertson,  139  Mich. 
416.  102  NW  963;  Kansas  City  Bridge 
Co.  V.  Lindsay  Bridge  Co.,  32  Okl.  31, 
121  P  639:  Stadhard  V.  Lee,  3  B.  &  S. 
364.  113  ^L  364,  122  Reprint  138. 

Sa.  Gibbons  V.  U.  S.j  IB  Ct.  CI. 
174.  176  [afr  109  U.  8.  2orf,  8  SCT  117, 
21  L.  ed.  906]  (wherein  the  expression 
"the  foundations  and  the  brick  walls 
now  standing  that  were  uninjured  by 
the  Are  will  remain  and  be  carried 
up  to  the  height  designated  on  the 
plan  by  new  work"  was  held  to  be 
a  doubtfnl  one):  Camardella  v. 
Bolmea,  97  App.  DIt,  120,  89  NTS 
«f. 

[a]  la  Oallfofala,  under  Civ.  Code 
i  1864,  which  provides  that  if  the 
langnakfl  of  a  contract  Is  uncertain 
It  shair  be  laterpreted  moat  atroncly 


against  the  party  who  caused  the 
uncertainty  to  exist,  where  a  con- 
tract to  repair  a  building  is  drawn 
by  the  contractor,  any  ambiguity  In 
Its  terms  must  be  construed  most 
strongly  against  him.  Laldlaw  v. 
Marye,  133  Cat.  170.  65  P  891, 

>«.  Novelty  Mill  Co.  v.  Helnser- 
llng,  39  Wash.  244.  81  P  742, 

80.  Breyman  v.  Ann  Arbor  R.  Co., 
86  Fed.  E79  (holding  that,  under  a 
filling  contract,  where  the  earth  was 
to  be  taken  within  known  and  pre- 
scribed limits  near  the  place  to  be 
filled,  written  stipulations  for  a  fixed 
price  per  square  yard  should  control 
a  printed  clause  allowing  extra  com- 
pensation for  overhauls!;  American 
Bridge  Co.  v.  Olenmore  Distilleries 
Co.,  107  8W  279.  82  KyL  873;  Collins 
v.  Eiiuth,  SI  App.  Dlv.  188.  84  NTS 
549. 

[a]  ninrtratlo&i— A  provision 
wntten  in  that  "time  Is  of  the  es- 
sence of  this  contract"  controls  a 
provision  of  the  printed  part  that  the 
contractor  should  not  be  liable  for 
damages  on  account  of  delays,  and 
to  entitle  the  other  party  to  maln- 

»in  an  action  for  damages  resulting 
om  the  failure  of  the  contractor  to 

rierform  the  contract  within  the  time 
Imlted  therein.  Pikes  Peak  Hydro- 
SJlectrto  Co.  v.  Power,  etc.,  Mach.  Co., 
165  Fed.  184,  92  CCA  392. 

M.  Thurman  v.  Kyle.  71  Oa.  628. 
See  generally  Conflict  ox  Laws;  Con- 
tracts [9  Cyc  669]. 

VT.  IT.  S. — District  of  Columbia  v. 
Qallaher,  124  U.  S.  506,  8  SCt  586,  SI 
L.  ed.  626;  Charleston  Ice  Mfg.  Co. 
V.  Joyce,  68  Fed.  916,  11  CCA  496; 
Shipman  v.  District  ot  Columbia,  18 
Ct.  CI.  291  raff  119  U.  S.  148,  704,  7 
SCt  184,  30  L.  ed.  83];  Gibbons  v.  U. 
S..  2  Ct.  CI.  358. 

Ala.-.-Southem  Bltullthlc  Co.  v. 
Hughston.  177  Ala.  .669.  68  S  460; 
Turner  v.  Hartsell,  4  Ala.  A  607,  68 
S  950. 

Cal.— Kata  v.  Bedford.  77  Cal.  319. 
19  P  623,  I  LRA  826. 

111. — Sneed.  etc..  Iron  *  Works  v. 
Merchants'  L.  &  T.  Co.,  226  III.  442, 
80  NE  237,  9  LRANS  1007  [rev  124 
III.  A.  558]:  Western  Union  R.  Co.  v. 
Smith,  76  III.  496:  Chicago,  etc..  R. 
Co.  V.  Voahurgh,  4»  III,  811;  Romono 
Oolitic  Stone  Co.  v.  Missouri  Valley 
Bridge,  etc..  Co.,  173  111.  A.  534. 

Ind. — Pulton  County  Comrs.  v. 
Gibson,  158  Ind.  471,  68  NE  982. 

La. — Harris  v.  Louisiana  Mach., 
etc.,  Co.,  112  La.  196.  36  S  320. 

Minn. — O'Dea  v.  Winona,  41  Minn. 
424.  43  NW  97. 

Mo. — Relsenleiter  v.  Evangellsche 
Lutherlsche  Gnaden  KIrche,  29  Mo. 
A.  291. 

Nebr. — Price  v.  Kearney  Canal, 
etc.,  Co.,  29  Nebr.  83.  45  NW  252. 

N.  T. — Atlantic,  etc.,  Co,  v.  Wood- 
meyer  Realty  Co..  1B6  App.  Dlv.  351, 
142  NTS  953  [app  dism  209  N.  T.  557 
mem,  108  NB  1120  mem]:  McMullen 
V.  Hopper,  15  App.  Dlv.  864,  43  NTS 
63;  New  Tork  Metal  Ceiling  Co.  v. 
City  Homes  Impr.  Co.,  88  NTS  283. 

N.  C. — Carolina  Plumbing,  etc.,  Co. 
v.  Hall,  136  N.  C.  630,  48  SB  810. 

Okl. — Wlebener  v.  Peoples.  44  Ok], 
82,  142  P  loss. 

Or. — Lelter  t.  Dwyer  Plumbing 
Co.,  «6  Or.  474,  111  P  UtO. 


against  the  party  who  prepared  the  contract  and 
used  the  language;"  but  of  course  this  rule  doea 
not  apply  where  the  contract  is  unambiguous.** 
-  Written  matter  will  ccmtrid  printed  matter  in 
case  of  a  repugnancy  between  the  two.*" 

35]  B.  What  Lav  OoTezna.  like  other  con. 
tracts,  a  building  contract  must  generally,  when  to 
be  performed  in  a  'state  or  country  other  than  where 
made,  be  governed  by  the  law  of  the  country  or 
state  in  which  it  is  to  be  performed.** 

[$  36]  0.  OonstriK^ion  by  Parties.  Where  the 
contract  is  ambiguous,  great  and  sometimes  control- 
ling weight  will  be  given  to  the  construction  which 
the  parties  have  by  their  acts  placed  on  it,"  unless 
such  construction  is  immaterial.*"  Where  a  sup- 
plemental contract  is  entered  into  with  the  same 

Va.— Butler  Bros.-Ho(C  Co.  t.  Vir- 
ginian R.  Co.,  113  Va.  28,  78  SB  441. 
, ^-  ^rker,  103  Wis. 
161,  79  NW  827;  McPhee  MoDer- 
molt.  77  Wis.  33.  46  NW  808. 

"Where  the  language  of  a  contract 
Is  uncertain  and  the  parties  thereto, 
by  their  subseQuent  acta  and  con- 
duct, have  shown  that  they  con- 
strued It  alike  and  within  the  pur- 
view of  the  construction  permitted 
as  possible  by  such  language,  the 
courts  will  ordinarily  follow  such 
adopted  construction  as  the  correct 
one.^'  Wlebener  v.  Peoples,  44  Okl. 
32,  88,  142  P  1036. 

[a]  XUnsteatloiis^d)  Where  a 
contractor  who  was  operating  under 
several  contracts  and  a  subcontrac- 
tor treated  the  original  contract  as 
constituting  a  single  contract,  ths 
court  In  an  action  by  the  subcon- 
tractor against  the  contractor  (or 
breach  will  follow  the  same  inter- 
pretation. Southern  Bltullthlc  Co. 
v.  Hughston.  177  Ala.  669,  68  8  460. 
(2)  Where  a  well  driller  continued  to 
drill  after  finding  a  small  amount  of 
water,  he  thereby  conclusively 
showed  that  he  understood  the  con- 
tract obligation  to  find  water  to  mean 
water  in  appreciable  quantities. 
Turner  T.  Hartsell,  4  Ala.  A.  607,  6S 
8  960.  (8)  Where  a  building  con- 
tract, providing  for  payment  In  In- 
stallments as  the  work  progressed, 
was  by  the  parties  treated  as  provid- 
ing for  monthly  payments,  which 
was  the  usual  custom,  the  doubt  and 
ambleulty  in  Uie  contract  was  Mt- 
tled  Dy  tne  construction  of  the  par- 
ties. Vulcan  Iron  Works  v.  Cook,  16 
Cal.  A.  410,  114  P  996.  (4)  Where 
county  commissioners  and  a  court- 
house building  contractor  enter  into 
a  contract  by  which  the  latter  Is  to 
receive  additional  compensation  for 
certain  work.  It  Is  a  practical  con- 
struction of  the  original  contract, 
which  will  preclude  the  claim  that 
certain  general  provisions  therein  re- 
quire the  performance  of  such  work. 
Fulton  County  Comrs.  v.  Gibson,  168 
Ind.  471,  68  NE  982.  (5>  wfiere, 
after  the  acceptance  of  a  bid  for  the 
ornamental  iron  work  of  a  building, 
and  at  the  time  the  original  draft  of 
the  contract  was  signed.  It  appeared 
that  the  contract  was  ambiguous  as 
to  certain  provisions,  whereupon  the 
contractor  wrote  a  letter  to  the  own- 
er's arent,  advising  him  of  the  con- 
struction which  the  contractor  placed 
on  the  contract,  and  the  owner  there- 
after signed  the  original  draft  of  the 
contract,  and  returned  one  copy  to 
the  contractor  by  mail,  without  fur- 
ther reference  to  the  contractor's 
letter,  the  contractor  was  entitled  to 
assume  that  his  construction  of  the 
ambiguous  provisions  had  been  as- 
sented to.  Snead,  etc..  Iron  Works 
v.  Merchants'  L.  &  T.  Co.,  225  111.  442. 
80  NE  237,  9  LRANS  1007  [rev  124 
111.  A.  668], 


98.  Hawea  v.  Trigg  Co..  110  Va. 
166,  68  SB  538  (holding  that,  where 
a  contract  for  construction  Is  neces- 
sarily made  with  reference  to  the 
statutory  right  of  the  builder's  ^ed- 
itors to  liens,  the  construction  of  the 
contract  by  the  parties  as  to  priori^ 
and  validity  of  Itens, 
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terms  and  specifications  as  the  original  contract,  it 
is  subject  to  the  same  construction  as  that  put  by 
the  parties  on  the  original  contract.^  But  a  pro- 
vision in  the  contract  that  in  case  of  a  dispute  as 
to  the  construction  of  the  contract  the  decision  of 
the  owner  shall  be  final  and  conclusive  has  been 
lield  to  be  invalid,  as  one  party  to  a  contract  can- 
bot  make  a  valid  stipulation  that  he  shall  be  the 
arbiter  of  disputes  arising  thereunder.^ 

[$  37]  D.  By  Architect  or  Engineer.^  The  archi- 
tect or  engineer  in  charge  of.  the  work  has  no  im- 
plied power  to  bind  the  parties  by  his  construction 
of  the  connract but  building  and  construction  con- 
tracts frequently  provide  that  any  dispute  as  to 
the  construction  of  the  language  used  shall  be  sub- 
mitted to  the  architect  or  engineer,  whose  decision 
shall  be  binding'  on  the  parties,  and  soch  provisions 


89^  Bowers  Hydraulic  I>red^nK 
Co.  v.  U.  S.,  211  U.  S.  176,  29  SCt  77. 
fiS  L.  ed.  136  (aft  41  Ct.  CI.  214] 
(holding  that  a  contractor  for  a  pub- 
lic Improvement  who,  pending  a  dis- 
pute with  the  government  as  to  his 
risbt  to  compensation  for  certain 
work,  enters  Into  a  supplemental 
contract  with  the  same  terms  and 
specifloatlons  as  the  original,  with 
full  knowledge  of  the  meanlnc  af- 
fixed by  the  Bovernmeat  to  the 
terms  of  such  original  contract, 
which  had  been  Insisted  on  by  it  In 
carryins  on  previous  operations,  Is 

f>recluded  from  claiming  compensa- 
lon  under  the  new  contract  for  any 
irork'of  that  character). 
'  1.   See  supra  I  28. 
S.   J^wtoval  or  dsolsloa  lij  arohl- 
toot  (eusralljr  see  infra  8§  98-119. 

3.  Ga.— Uallard  v.  Moody.  105  Ga. 
400,  SI  BE  46. 

III. — Bussee  v.  Agnew,  10  111.  A. 
627. 

Ind, — Brown  v.  lAngner,  2B  Ind, 
A.  538,  68  NB  743. 

Me. — Mason  v.  Bridge,  14  Me.  468, 
31  AmD  66. 

Mass. — Morgan  v.  Murdough,  216 
Mass.  602,  104  NB  46fi. 

Mich.— Walker  v.  Syms,  118  Mich. 
183,  76  NW  320. 

N.  Y. — O'Brien  v.  New  York,  139 
N.  Y.  G43,  36  NB  323;  Isaacs  v.  Daw- 
son. 70  App.  Div.  232,  75  NYS  337 
[aff  174  N.  Y.  537  mem.  66  NE  1110 
mem].;  Pollock  v.  Pennsylvania  Iron 
Works  Co..  13  Misc.  194.  34  NYS  129 
[alt  157  N.  Y.  69B  mem,  SI  NE  979]. 

Pa. — Cltlzena'  Trust,  etc..  Co.  V. 
Howell,  19  Pa.  Super.  256. 

Tex. — Galveston  v.  Devlin,  84  Tex. 
319,  19  SW  395. 

[a]  XUilstnitioiui^d)  Where  a 
written  contract  to  find  materials  and 
build  a  stone  dam  stipulated  that  "It 
Is  mutually  agreed  between  the  par- 
ties that  all  tne  work  and  materials 
shall  be  inspected  by  a  third  person, 
and  made  to  correspond  with  the  de- 
cision of  such  person  In  all  respects, 
whose  decision  shall  be  flnal  between 
the  parties,"  such  third  person  had 
no  power  to  give  a  legal  construction 
of  what  the  contract  required  of  the 
parties,  but  merely  to  determine  the 
differences  relating  to  the  workman- 
ship and  to  the  fitneas  and  quality 
of  the  materials  proposed  to  be  used. 
Brown  V.  Langner,  25  Ind.  A.  638,  58 
NE  743;  Mason  v.  Bridge,  14  Me.  468, 
$1  AmD  66:  Derby  Desk  Co.  v.  Con- 
ners  Bros.  Constr.  Co.,  204  Mass.  461, 
90  NE  643.  (2)  A  provision  that  the 
architect  shall  be  a  referee  In  all 
cases  to  decide  on  the  quality  and 
fitness  of  the  work  and  materials 
furnished  does  not  entitle  him  to  set- 
tle a  dispute  over  the  construction 
of  the  contract  as  to  whether  the 
plans  or  written  contract  should  con- 
trol. Morgan  v.  Murdough,  216  Mass. 
602,  104  NB  455. 

4.  U.  S.— Woarms  v.  U.  S.,  39  Ct. 
Cl.  10. 

Iji. — Brown  V.  Baton  Rouge,  109 
La.  967,  34  S  41;  Q'Donnell  v.  Henry, 
44  La.  Ann.  846,  11  S  245. 


Mass. — Norcross  v.  Wyman,  187 
Mass.  26,  72  NE  847. 

Mich.— Kelly  v.  Muskegon  Public 
Schools,  110  Mich.  629,  68  NW  282. 

N.  Y. — Duell  v.  McGraw,  86  Hun 
331,  33  NYS  B28;  Burns  v.  New  York, 
31  Misc.  SIB,  68  NYS  1078  [all  69 
App.  Div.  214,  74  NYS  697]. 

Pa. — Barclay  v.  Deckerhoof,  171  Pa. 
378,  33  A  71;  Wymard  v.  Deeds.  21 
Pa.  Super.  332. 

Vt. — Vanderwerkar  v,  Vermont 
Cent.  Jt.  Co.,  27  Vt  ISO, 

See  also  supra  {  23;  Intra  |S  08- 
119. 

6.  Ark. — Dugan  v.  Kelly,  75  Ark. 
55.  86  SW  831. 

Ga.— Moore  v.  Prltchett.  121  Ga. 
439,  49  SB  293. 

111.— Keeler  v.  Clifford,  166  111.  644, 
46  NB  248. 

Ind. — Brown  v.  Langner,  25  Ind.  A. 
538,  58  NB  743. 

Ind.  T. — Atchison,  etc.,  R.  Co.  v. 
Dickens,  7  Ind.  T.  16,  103  SW  750. 

Iowa. — Centervllle  Independent 
Sfihool  Dlat.  v.  Swearngln,  119  Iowa 
702,  94  NW  206:  Hughbanks  v.  Bos, 
ton  Inv.  Co.,  92  Iowa  267.  60  NW  640. 

Ky.— Katterjohn  v.  Nahm,  106  SW 
1179.  82  KyL  727. 

Mass. — Brlckson  v.  Macomber  Co.. 
211  Mass.  311,  97  NE  615. 

N.  M.— Neher  v.  Vlvlani,  16  N.  M. 
460,  110  P  696. 

N.  Y. — Whitney  v.  Clean,  45  App. 
Dlv.  435,  60  NYS  961. 

Pa. — Keefer  v.  Sunbury  School 
Dlst.,  203  Pa.  334,  62  A  245. 

[a]  XUustratlonB. — (1)  Where  a 
contract  for  work  Is  in  writing,  un- 
contradicted and  unambiguous  In  its 
terms,  the  question  whether  the  per- 
son contracting  to  do  the  work  Is  an 
independent  contractor  la  far  the 
court.  Atchison,  etc..  R.  Co.  v.  Dick- 
ens. 7  Ind.  T.  16,  103  SW  750.  (2) 
The  meaning  of  the  phrase  in  a  build- 
ing contract,  "when  the  walls  shall 
be  completed,"  la  a  question  for  ths 
court.  Worcester  Itfedlcal  Inst.  v. 
Harding.  11  Cush.  (Mass.)  286. 

[b]  4iQsstloas  aa  to  wliat  contract 
Inolndea  oae  for  conrt. — Where  speci- 
flcationa  are  not  contradictory  and 
inconsistent,  but  the  only  question 
la  whether  the  building  contract  In- 
cludea  the  erection  of  smoke,  heat, 
and  ventilating  flues  and  stacks.  It  ia 
a  case  for  construction  by  the  court. 
Keefer  v.  Sunbury  School  Dlst.,  203 
Pa.  334,  62  A  245. 

[c]  When  the  Jury  havs  fixed  tit* 
meaning  of  words  thsir  legal  effeot 
and  consequence  must  be  determined 
by  the  court.  Warnlck  v.  Grosholz, 
3  Grant  (Pa)  234. 

6.  Kelly  v.  Fejervary,  (Iowa)  78 
NW  828.  Ill  Iowa  693.  83  NW  791; 
.ffltna  Indemn.  Co.  v.  Waters,  110  Md. 
673,  73  A  712. 

[a]    Bvidenoe  to  show 

meanlTig  of  parties  admissible, — A 
clause  providing  that,  where  there  Is 
a  delay  In  completing  a  building 
after  a  specified  date,  the  contractor 
shall  pay  to  the  owner  a  named  sum 
for  every  day  thereafter  that  the 
said  work  shall  remain  unfinished  as 


have  been  upheld  by  the  courts.^ 

[$  38]  E.  Oonstmctioii  by  Oonrt  cx  Jury.  Where 
the  contract  is  in  writing  and  its  terms  are  not 
ambiguous  or  inconsistent,  its  interpretation  is  a 
question  of  law  for  the  consideration  of  the  court 
and,  for  the  purpose  of  determining  what  meaning 
was  placed  on  the  words  used  by  the  parties,  the 
court  will  look  to  the  nature  of  the  contract,  the 
situation  of  the  parties,  and  to  all  surrounding  facts 
and  circumstances  that  throw  li^t  on  the  intent  of 
the  parties."  But  where  the  terms  employed  are 
disputed  and  are  not  free  from  amb^uity,^  or  where 
the  interpretation  depends  on  the  sense  in  which  the 
words  are  used  in  the  light  of  the  circumstances 
and  the  conduct  of  the  parties,*  the  construction  is 
a  mixed  question  of  law  and  of  fact  to  be  deters 
mined  by  a  jury.  ^ 

and  for  liquidated  damages  Is  some- 
what  in  the  nature  of  an  ambiguous 
expression,  and  all  evidence  tendine 
to  disclose  the  true  meaning  of  the 
parties  should  t>e  received.  Kelly  v. 
Fejervary.  Ill  Iowa  698,  88  NW  791. 

7.  U,  8. — Atlantic  Terra  Cotta  Co. 
V.  Masons'  Supply  Co..  180  Fed.  S32, 
108  COA  462;  Jones,  etc..  Steel  Co.  v. 
MonongaheU,  etc..  Dredging  Co..  ISfl 
Fed.  298,  80  CCA  186  Ta«  144  Fed. 


312] :  Norton  v.  Shields.  188  Fed.  8T3 
Caff  142  Fed.  808.  74  CCA  854]. 

Arts.— Wadin  v.  Cracska,  1«  P 
491. 

Me.— Cook  V.  Littleflald.  »8  He.  £99, 
66  A  899. 

Masa^ — Derby  Desk  Co.  v.  Conners 
Bros.  Constr.  Co..  204  Hasv.  461.  90 
NB  648. 

Ulch. — Storch  V.  Rose,  168  Mich. 
621,  116  NW  402. 

N.  T.— La  Cagnlna  v.  Ahearn,  lio 
NYS  200. 

Tex.— Nalle  v.  HcKnlght,  <CIv.  A) 
ISO  SW  902  (contract  embraced  in 
three  letters), 

'  [a]  maatiatiOBa^d)  Where  a 
written  building  contract  refers  to  a 
plan  that  is  not  Identified,  and  two 
plans  are  ottered  In  evidence.  It  le 
for  the  Jury  to  determine  which  one 
is  the  plan  referred  to.  Cook  t. 
Llttlefleia,  98  Me.  299,  86  A  899.  (!) 
Where  a  contract  for  the  erection  of 
a  monument  provided  that  it  shoal>l 
be  erected  by  a  certain  date,  or  "vtay 
soon  thereafter,"  the  question  of 
whether  the  contract  was  performed 
and  the  monument  delivered  within 
the  required  time  was  one  of  fart 
for  the  jury.  Harrison  Granite  Co. 
V.  Lambie,  88  NYS  862.  (3)  Thf 
construction  of  a  written  contraci 
for  dredging  which  Is  amblguaua 
In  respect  to  the  extent  of  tbe 
work  to  be  done  thereunder,  render- 
ing It  necessary  to  resort  to  extrinsic 
evidence.  Is  a  question  for  the  Jutt- 
Jones,  etc..  Steel  Co.  v.  MononganelK. 
etc.,  Dredging  Co..  IBO  Fed.  298,  10 
CCA  186. 

[b]  Oonstraetton  of  apseUleatlons. 
— Where  a  contract  for  steam  fittlnc 
and  pipe  covering  was  lost,  but  the 
apeclncatlons  on  which  plaintiff's  bid 
was  figured  provided  that  pipes 
underground  were  to  be  thoroughly 
protected  from  freeslng,  and  must  be 
boxed  and  covered  with  magnesia 
and  felt,  and  a  certain  sum  was 
shown  to  be  the  undisputed  value  of 
the  work  of  covering  with  asbestos 
ateam  pipes  under  the  church,  but 
not  underground,  the  construction  of 
the  specifications  was  a  question  for 
the  court.  Wenael  v.  Kleruj,  1«S 
Mich.  92,  133  NW  921. 

8.  Norton  v.  Shields.  132  Fed.  ST3 
faff  143  Fed.  802,  74  CCA  264]  (hold- 
ing that,  where  a  contract  for  the 
laying  of  water  pipe  in  a  street  re- 
quired the  conti^ctor  to  make  "all 
connections,"  and  It  was  necessarr 
to  make  connections  between  the 
new  and  the  old  pipe,  involving  the 
expense  of  having  the  water  shut  off 
In  the  latter  while  the  connections 
were  made,  the  question  which  part> 
was  required  by  the  contract  to  bear 
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39]  F.  When  <3oillnwt  U  OootaliMdla  Btimal 
agtmnwim  1.  Is  0«iuraL  Bailding  and  eon- 
Btnution  flontraeti  axe  frequently  ineorponted  in 
aeveml  writings^  and  in  such  a  . ease  all  tiie  -vnritings 
ire  to  be  oonstxaed  t<^tber,  and  effect  given,  if 
possible,  to  every  part  of  the  eontract,^  provided 
they  relate  to  the  same  subject  matter***  and  are 
properly  connected  or  referred  to/^  but  not  where 
they  are  separate  and  distinct  agreements.^'  Thus 
a  contract  and  a  contemporaneous  letter  must  be 
coDstrued  together  as  constituting  the  contract.^' 

Subcontract.  Where  a  subcontractor  undertakes 
tx>  work  according  to  the  original  contract  with  the 
owner,  the  two  contracts  are  so  connected,  and  the 


one  80  dependoit  m-  tlie  other,  that  they  form  one 
contract;  and  the  subcontractor  is  entitled  to  the 
same  benefits,  as  well  aa  boand  by  the  same  con- 
ditions, as  affected  the  origmal  contractor  under  the 
original  contract,**  except  in  so  far  as  the  original 
contract  is  inconsistent  with  the  subcontract;*^ and 
where  the  snbcontract  refers  to  the  original  contract 
for  a  specific  purpose  only,  the  latter  becomes  a 
part  of  the  former  only  for  that  purpose.*' 

40]  2.  Plans  ai^  Specifications  Annexed  or 
Referred  to — a.  In  QennaL"  Plans  and  specifica- 
tions, if  not  contained  in  the  contract  itself,  but 
referred  to  therein  or  annexed  thereto,  must  be 
construed  therewith,**  when  identified,  and  parol 


auch  expense  la  one  of  mixed  law 
and  fact,  depending  on  the  Intent  of 
the  parties,  and  the  Interpretation  of 
the  contract  In  that  rexard  Is  a  mat- 
ter for  the  determination  of  the 
jury.  In  the  light  of  the  circum- 
stances and  the  conduct  of  the  par- 
ties). 

[a]  Thorn  where  a  bulldlnK  con- 
tract Is  ambl^ous,  and  evidence  of 
the  preliminary  negotiations,  the 
conduct  of  the  parties,  and  Inter- 
views between  them  after  the  execu- 
tion of  the  contract  Is  received,  the 
construction  of  the  contract  Is  for 
the  Jury.  Derby  Desk  Co.  v.  Con- 
ners  Bros.  Conetr.  Co.,  204  Mass.  481, 
9D  NB  B4S. 

9.  U.  S. — Francis  v.  Heine  Safety- 
Boder  Co.,  109  Fed.  838,  48  CCA  687 
[rev  105  Fed.  418]. 

Ark.— Henry  v.  Allen,  49  Ark.  122, 
4  SW  201. 

Cal.— Fllnn  v.  Mowry,  131  Cal.  481, 
63  P  724.  1006. 

Colo. — HuRhes  V.  aibson,  16  Colo. 
A.  818.  62  F  1037. 

Ga.— McArthur  v.  McOllvray.  1  Qa. 
A.  643.  57  BE  10S8. 

111.— FrItMCh  T.  Prltlkln,  17S  111. 
A  645. 

Ind. — McCarty  v.  Osborne,  1 
Blackf.  326. 

La. — Mahoney  v.  St.  Paul's  Church, 
47  La.  Ann.  llf«4,  17  8  484. 
^^Miss.— Pctrie  t.  Wrlsht,  14  Hiss. 

N.  M.— Price  v.  Garland.  8  N.  M. 
286,  6  P  472. 

N.  Y.— Pucha  V,  Saladino,  138  App. 
Div.  710.  118  NYS  172:  Adamant  Mtg. 
Co.  V.  Bach..  26  App.  DIv.  255,  50  NTS 
12  [afT  1 63  Y.  555  mem,  67  NB  1103 
mem}:  Salvinsky  v.  Levin,  27  Misc. 
521.  58  NYS  284;  Pltxgerafd  v.  Mor- 
an.  IB  NTS  958  [aff  141  N.  Y.  419.  36 
KE  508]. 

N.  C. — General  Fire  ExtlnBulsher 
Co.  V.  Afooresville  Cotton  Mills.  132 
N.  C.  424,  43  SK  942. 

Utah. — Ryan  v.  Curlew  Irr..  etc.. 
Co.,  36  Utah  382.  104  P  218. 

[a]  Vliavs  a  party  baa  a  copy  of 
a  contract,  with  a  writing  attaohefl 
theMto.  and  allows  certain  work  to 
be  performed  under  the  attached 
agreement,  he  thereby  recognizes  the 
attached  writing  as  a  part  of  the 
contract.  General  Fire  Bxtlngulgher 
Co.  V.  Mooreavllle  Cotton  MIUb,  132 
N.  C.  424,  43  SB  942. 

[b]  OoAtnwt  and  receipt. — Where 
a  contractor.  In  order  to  obtain  de- 
fendant's signature  to  a  street  Im- 
provement contract,  gave  her  a  re- 
ceipt for  the  difference  between  the 
price  stated  in  the  contract  and  the 
price  agreed,  the  contract  providing 
that  the  balance  should  be  paid  in 
installments,  the  contract  and  re- 
ceipt being  executed  at  the  same  time 
were  parts  of  the  same  contract,  and 
flhould  be  construed  together.  Fllnn 
V.  Mowry.  131  Cal.  481,  63  P  724. 
1006. 

[c]  WlMx*  a  ImUdlnff  oontract  Is 
unandea  by  rabacqnent  afreement 

which  Is  not  Intended  entirely  to 
supersede  the  flrst,  and  which  makes 
no  provision  for  the  payment  of  the 
balance  of  the  purchase  price,  both 
of  such  agreements  are  properlv 
construed  aa  a  slnyle  contract,  and 
the  provisions  for  paymept  In  the 
first  contract  cannot  be  stricken  out 
by  parol.  tMiUmpny.  In  a  suit  for 


rescission.  Glberson  v.  Fink,  28  Cal. 
A.  25,  151  P  871. 

10.  McMaster  v.  State,  108  N.  T. 
542,  15  NB  417. 

[a]  Otlier  wrltlnn  not  bstweea 
tlu  MBia  parties  and  not  referred  to 
In  the  contract  cannot  be  construed 
as  a  part  thereof.  Phllllpa  v.  Cox.  81 
N.  J.  L.  518,  79  A  284. 

11.  Gayton  v.  Day,  178  Fed.  Z49, 
101  CCA  609. 

13.  Oayton  v.  Day,  178  Fed.  249. 
101  CCA  609  (holding  that,  where 
plaintiff  contracted  with  defendants 
to  drill  an  oil  well  to  the  depth  of 
four  thousand  feet,  under  which  de- 
fendants drilled  the  well  to  the  depth 
of  four  thousand  one  hundred  and 
ninety  feet,  and  plaintiff  paid  for 
four  thousand  one  hundred  feet, 
leaving  the  ninety  feet  for  future 
adjustment,  and  on  the  same  day 
made  another  written  contract  with 
defendants  to  continue  the  drilling 
on  different  terms  to  a  depth  of 
five  thousand  one  hundred  feet,  and 
defendant  drilled  to  a  depth  of  four 
thousand  seven  hundred  feet,  when 
they  were  unable  to  drill  farther 
because  of  a  oave-ln,  such  contracts 
were  separate  and  distinct;  and  the 
court.  In  an  action  for  defendants' 
breach  of  the  second  contract.  Im- 
properly charged  that  the  jury 
should  consider  the  contracts  to- 
gether, although  the  second  contract 
concluded  with  a  clause  that  all  the 
terms  and  conditions  of  the  former 
one,  remaining  unperformed,  should 
not  be  affected  by  the  new  agree- 
ment); KIdd  V.  New  Hampshire 
Tract.  Co.,  74  N.  H.  160.  66  A  127. 

[al  Bond  aa  oollateral  agrMment, 
—Where  a  person  enters  Into  an  un- 
conditional contract  to  construct  a 
building  according  to  plans  and  spe- 
ciricatlons  and  gives  a  bond  to  se- 
cure faithful  performance  of  the 
contract,  the  bond  Is  a  mere  collat- 
eral agreement  which  cannot  be  con- 
strued to  add  to  or  change  the  terms 
of  the  original  contract.  Milske  v. 
Stelner  Mantel  Co.,  103  Md.  235,  63 
A  471,  115  AmSR  364.  5  LRANS  1106. 

13.  Engineer  Co.  v.  Herring-Hall- 
Marvln  Safe  Co..  164  App.  Div.  123. 
138  NYS  881  [rev  76  HtSC  389.  134 
NYS  8101. 

[a]  UlustratioiLS.^ — (1)  An  ac- 
cepted proposal  to  furnish  sheet 
metal  work,  "consisting  of  ceilings, 
side  walls  and  walnscotlnga,"  and  a 
letter  delivered  contemporaneously 
with  it,  which  recognizes  that  the 
work  contracted  for  Is  "Interior  sheet 
metal  work,"  will  be  read  together 
for  the  purpose  of  showing  that  the 
proposal  covers  only  interior  work. 
New  York  Metal  Celling  Co,  v.  New 
York,  133  App.  Dlv.  110,  117  NYS 
632.  (2)  So  where,  after  the  accept- 
ance of  a  contractor's  bid  for  certain 
Iron  work  on  a  building,  the  contrac-' 
tor  wrote  a  letter  to  the  owner, 
stating  his  construction  of  an  am- 
biguous provision  of  the  contract, 
which  the  owner  subsequently  signed 
without  further  reference  to  the  let- 
ter, such  letter  should  be  construed 
as  constituting  a  part  of  the  con- 
tract. Snead,  etc..  Iron  Works  v. 
Merchants'  L.  &  T.  Co..  226  III.  442, 
80  NE  237.  9  LRANS  1007  [rev  124 
111.  A.  558]. 

14.  Ind. — Roberts  v.  Koss,  32  Ind. 
A.  610,  70  NE  186. 


Mass. — Regan  v.  Keyes,  204  Mass. 
294.  90  NE  817. 

N.  M.— Price  V.  Garland,  3  N.  H. 
285,  6  P  472. 

N.  Y. — Fisher  v.  Wakefield  Park 
Realty  Co^  208  N.  T.  639  mem,  96 
NE  120;  Woarms  v.  Becker,  84  App. 
Dlv.  491,  82  NTS  108*. 

S.  C— Twiggs  V.  WlUiama,  98  S.  C. 
481.  82  SB  67ff. 

16.  Expanded  Metal  FIre-Prooflng 
Co.  V.  Noel  Constr.  Co.,  87  Oh.  42C 
101  I9E  848  (holding  that  the  provi- 
sions of  a  contract  control  the  prf>- 
visions  of  a  subcontract  when  made 
a  part  of  It,  in  so  far  as  they  are 
consistent,  but,  when  Inconsistent, 
the  provisions  of  the  subcontract 
control). 

16.  Seattle  v.  McMullen.  80  Conn. 
160,  67  A  488;  Meredith  v.  Roman, 
49  Mont.  204,  141  P  643  (holding  that 
a  stipulation  In  a  subcontract  that 
work  thereunder  Is  to  be  in  accord- 
ance with  plans  and  specifications  in 
the  original  contract  does  not  Incor- 
porate Into  the  aut>contract  any 
other  provisions  of  the  orljglnal  con- 
tract), 

17.  Oertalstr  of  plans  aaft  gpecU 
floations  'see  supra  I  11. 

Nature  anA  purpose  of  plana  and 
■PMlfloatlona  see  supra  J  6. 

18.  U.  S.— U.  S.  v.  Ellleott,  228 
U.  S.  524,  82  set  334,  56  L.  ed.  636; 
Ingle  v.  Jones,  2  Wall.  1,  17  L.  ed. 
762;  Francis  v,  Heine  Safety-Boiler 
Co..  109  Fed.  888.  48  CCA  887  Jrev 
106  Fed.  413];  Harvey  v.  U.  9.,  8 
Ct.  CI.  501. 

Ala. — Terrell- Coal  Co.  v.  Lacey.  81 
S  109. 

Cal. — Howe  v.  Schmidt,  161  Cal. 
436,  90  P  1066;  Willamette  Steam 
Mills  Lumbering,  etc,  Co.  v.  Los 
Angeles  College  Co.,  94  Cal.  229,  29 
P  629;  Worden  v.  Hammond,  37  Cal. 
61;  Hartwell  v.  C.  Qanahl  Lumber 
COy  8  Cal.  A.  788,  97  P  901. 

Colo. — Charles  ▼,  E.  F.  Hallack 
Lumber,  etc.,  Co.,  22  Colo.  383,  4S 
P  548. 

Conn. — Cnithers  t.  Donahue,  8fi 
Conn.  629,  84  A  3XS,  AnnCasl918(^  831 
and  note. 

Fla. — Howard  v.  Pensacola,  etc., 
R.  Co.,  24  Fla.  560,  6  S  356. 

111. — Lake  View  v.  MacRitchie,  184 
111.  203.  26  NE  663:  Sexton  v.  Chi- 
cago, 107  111.  323;  Coey  v.  Lehman. 
79  111,  173.  Compare  Snead,  etc. 
Iron  Works  v.  Merchants'  L.  &  T. 
Co.,  225  111.  442,  80  NE  237.  9  LRANS 
1007  and  tiote  [rev  124  111.  A.  658] 
(holding  that,  where,  at  the  time 
plaintiff  contracted  for  the  construc- 
tion of  the  ornamental  Iron  work  of 
a  building,  the  scale  drawings  were 
too  indefinite  to  enable  him  to  de- 
termine what  was  required,  and  the 
contract  was  ambigruous  In  that  re- 
spect, a  sample  of  grille  and  certain 
photographs  which  were  not  shown 
to  plaintiff  until  after  his  bid  was 
accepted,  which  he  thereupon  re- 
fused to  sign  as  illustrative  of  the 
work  required,  did  not  constitute 
part  of  the  contract), 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Moore.  170  Ind.  828,  82  NE  52.  84  NE 
540:  Bird  V.  St  John's  Episcopal 
Church,  164  Ind.  138,  56  NE  129. 

Ky.— Katterjohn  v.  Nahm.  106  SW 
1179.  32  KyL  727;  Campbell  County 
V.  Youtsey,  12  SW  SOff,  lVFyli^»>^ 
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evidenee  ie  admissible  for  the  pnrpoM  of  saeh 
identification/'  nnless  the  reference  is  a  false  one."* 
But  where  the  plans  and  specifieations  are  referred 
to  for  a  specific  purpose  only,  they  become  a  part 
of  the  contract  for  such  purpose  only,  and  should 
be  treated  as  irrelevant  for  all  other  purposes.** 
Where  an  advertisement  for  bids  states  that  the 
bidders  shall  be  expected  to  examine  the  drawings 
and  to  make  estimates  of  quantities  for  themselves, 
it  is  their  duty  so  to  do  before  making  {heir  bids, 
and  a  misunderstanding  growing  out  of  their  neg- 
lect so  to  do  cannot  prejudice  the  owner." 

Subcontracts.  This  rule  applies  to  a  subcontract," 
although  the  specifications  are  not  in  opress  terms 

Md. — ^^tna  Indemn.  Co.  v.  Waters, 
110  Md.  673.  73  A  712. 

Maas. — Derby  Desk  Co.  v.  Connere 
Broa.  Constr.  Co.,  204  Mass.  461.  90 
NE  643:  O'Brien  v.  Feck,  ]«8  Mass. 
SO,  84  KB  325:  Daly  v.  Kln»ton,  177 
UasB.  812,  S8  NE  101»;  Vhlte  v. 
UoLaren,  151  Mass.  653,  24  NE  911; 
Berjrin  v.  Williams,  138  Mass.  644. 

Mich. — ^Mazted  v.  Seymour,  69 
Ifich.  129,  22  NW  219. 

Ho. — MoOresor  v.  J.  A.  Ware  Con- 
str. Co.,  188  Mo.  611.  87  SW  981: 
Evans  v.  Oraden,  126  Mo.  72,  28  SW 
429:  Burke  v.  Kansas  City,  S4  Mo. 
A.  570:  Tarlop  v.  Fox.  16  Mo.  A.  527. 

MonL— Watson  v.  O'Neill,  14  Mont. 
197.  35  P  1064. 

H.  J. — North  Berjren  Bd.  of  edu- 
cation V.  Jaeffer.  67  N.  J.  L.  39,  60 
A  583;  Monmouth  Park  Assoc.  v. 
Warren.  66  N.  J.  L.  598.  27  A  932; 
McOerasle  v,  Broemel,  63  N.  J.  L. 
S9. 

N.  T, — New  Sngland  Iron  Co,  v. 
Otlbert  El.  R.  Co..  91  N.  Y.  158; 
Cook  v.  Allen.  67  N.  T.  578:  Adams 
V.  Indelli.  l'«  A.OP.  Div.  790,  131 
NYS  619;  Howard  Iron  Works  v. 
Pittsburg  Steel  Constr.  Co.,  148  App. 
DIv.  784,  128  NYS  89:  D^er  v.  New 
York,  77  App.  DIv.  224,  Yfl  NYS  17: 
L'Hommedleu  v.  Wlnthrop,  69  App. 
Div,  192,  69  NYS  381;  Adamant  Mfir. 
Co.  V.  Bach,  26  App.  -  Div.  255.  60 
NYS  12  [an  163  N.  Y.  656  mem,  67 
IIE  1108  memV,  Lennon  v.  Smith.  14 
Daly  620.  1  NTS  97:  Day  v.  Haskins. 
11  MiBC.  134,  31  NYS  1022  [afT  12 
App.  Div.  626  mem,  43  NYS  1164 
mem] ;  New  Jeraey  Boiler  Co.  v. 
Concord  Constr.  Co.,  99  NYS  316. 

Philippine. — Olsen  v.  Matson,  etc., 
Co„  19  Philippine  677. 

Tex. — Myer  v.  Fruin.  16  SW  B6S; 
Iilnch  V.  Paris  Lumber,  etc.,  Co.. 
14  SW  701:  Buchanan  v.  Oibbs.  (Civ. 
A.)  166  SW  914. 

tJtah. — Utah  Lumber  Co.  v.  James. 
26  Utah  484,  71  P  986. 

Wash. — Heflernan  v.  U.  S.  Fidelity, 
etc.,  Co.,  37  Wash.  477',  79  P  1096; 
Youns  v.  Borzone,  26  Wash.  4,  66 
P  136,  421. 

W.  Va. — Smith  v.  Parkersburg 
Dist.  Bd.  of  Education,  85  SE  6lf 

Wis. — Stein  v.  McCarthy.  120  Wis. 
28S,  97  NW  912;  Learmonth  v. 
Veeder.   11   Wis.  138. 

Blng.— Coker  v.  Younv,  S  F.  &  F. 
98. 

Man. — Grace  v.  Osier,  19  WestLR 
109  [mod  16  WestLR  627]. 

[a]  Beferenes  to  plsJia   on  file 

means  plans  on  file  at  the  time  the 
contract  la  executed.  Webb  County 
v.  Hasie,  62  Tex.  Civ.  A.  16,  113  SW 
188. 

[b]  Ths  oomtnot  aa  •zwmtod 
BMrrea  all  prevloiui  or  oontempora- 
Bseu  anMoumts  as  to  tOimngm  ta 
•peolfloaaoas,  tf  there  are  specill- 
catlons  attached  to  the  contract  at 
the  time  of  its  execution,  Coey  v. 
Lehman.  79  111.  173. 

[c]  WrUiag  fnralslied  to  1>Kllder 
vaffarted  as  spsolfloatlon^Where  a 
contract  did  not  fix  the  amount  of 
work  to  be  done,  except  by  reference 
to  accompanying  drawlni?  and  apecl- 
flcattons,  but  the  drawing  and  speci- 
flcattons  actuatlr  annexed  to  the 
contract  did  not  fix  the  amount  of 
work.  It  was  held  that  a  writing. 


made  a  part  the^f ,  if  it  is  olrar  from  the  situation 
and  the  circumstances  of  the  parties  that  it  was 
their  intention  that  the  spaeifieatious  should  be  a 
part  of  the  suboontract.'*  The  subewtraotor,  how- 
ever, is  not  bound  by  any  part  of  the  speeifieatioDs 
which  is  not  applicable  to  his  subcontract;*'  nor  is 
he  bound  by  specifications  furnished  for  the  guid- 
ance of  bidders  for  the  original  contract,  but  wbidi 
are  not  found  in  a  subcontractor's  specifieations  and 
contract,  and  not  specifically  referred  to  tJierein." 

[Ml]  b.  Variances  and  ObBcnritiefl.  Where  there 
is  a  difference  between  the  eontraet  and  tiie  plans 
and  specifications  referred  to  for  details  of  con- 
struction; the  eontraet  oontn^,'''  except  vh«e  the 


prepared  by  one  party  and  furnished 
to  the  other  to  estimate  and  to  bid 
thereon  and  on  which  he  made  his 
proposals  which  were  accepted, 
which  specified  within  Mmlts  the 
amount  of  work,  was  properly  ad- 
mitted in  evidence  as  an  accompany- 
ing speciflcatlon.  Monmouth  Park 
Assoc.  v.  Warren,  66  N.  J.  L.  698,  17 
A  932. 

[d]  A  gvanuitjr  contained  In  spe- 
cifications, made  a  part  of  a  con- 
tract, binds  the  contractor.  Lake 
View  v.  MacRitchle.  134  111.  208.  25 
NE  668:  North  Bergen  Bd.  of  Edu- 
cation V.  Jaeger.  67^  N.  J.  L.  39.  60 
A  588  (holding  that,  where  the  specl> 
flcations,  made  a  part  of  a  contract 
for  a  steam  heating  apparatus,  pro- 
vide that  the  contractor  is  to  guar- 
antee that  the  apparatus  will  be 
ample  to  warm  all  the  rooms  In 
which  radiators  are  placed  to  a  cer- 
tain temperature  In  sero  weather, 
with  not  over  five  pounds  per  square 
Inch  on  the  boiler,  the  contract  must 
be  deemed  to  be  coextensive  with 
the  guaranty  clause  of  the  specifica- 
tions).    Guaranty  or  warranty  of 

Serformance  nnsrally  aee  Infra 
I  81,  82. 

19.   Bergln  v.  Williams.  188  Mass. 

644. 

SO.  See  supra  I  11. 
31.  Morelng  v,  Weber.  8  Cal.  A.  14, 
84  P  220;  Hayes  v.  Wagner,  113  111. 
A.  299  [afT  220  111.  256.  77  NE  211] 
(holding  that,  where  a  contractor 
agreed  "to  furnish  and  erect  all 
structural  Iron,  cast  and  ornamental 
Iron.  Including  all  field  riveting,  drill- 
ing .  .  .  according  to  plans  and 
specifications  prepared  by  the  super- 
vising architect,  such  plans  and 
specifications  do  not  become  a  part 
of  the  contract  to  such  an  extent  as 
to  require  the  contractor  to  do  brick 
work  and  to  put  In  concrete  and  the 
like):  Noyes  v.  Butler.  98  Minn.  448, 
108  NW  839  (holding  that,  as  be- 
tween a  contractor  for  the  construc- 
tion of  a  building  according  to  cer- 
tain plans  and  specifications  and  his 
subcontractor  who  fumlshea  a  part 
of  the  material,  where  the  plai.B  and 
specifications  were  ,not  expressly 
made  a  part  of  the  contract,  but  ref- 
erence to  them  in  letters  between 
the  parties  simply  referred  to  the 
amount  of  material  required  of  the 
subcontractor,  the  reference  to  the 
plans  and  specifications  for  the  spe- 
cific purpose  of  determining  the 
amount  or  material  required  did  not 
show  an  Intention  to  adopt  the  speci- 
fications with   respect  to   all  other 

Ftrovlslons  of  the  contract,  so  that 
t  Is  competent  to  refer  to  such  con- 
tract for  the  specific  purpose  of 
showing  the  amount  of  the  material 
only) ;  Young  v.  Bonone,  26  Wash.  4, 
66  P  136,  421. 

[a]  What  matters  oovezsd  by 
■peoUoatloiis  partialbr  mads  part  <a 
ooatraot^— Plans  and  specifications 
expressly  made  part  of  a  written  con- 
tract in  so  far  as  certain  matters  are 
concerned  do  not  cover  other  matters 
not  embraced  In  terms  In  the  con- 
tract, merely  because  those  matters 
appear  In  the  plana  and  specifications 
and  may  properly  come  under  the 
head  of  an  item  mentioned  In  the 


contract  Harvy  v.  Radker.  1  Tex. 
A  Ctv.  Cas.  i  276. 

as.  Bowers  Hydraulic  Dredging 
Co.  V.  U.  S..  41  Ct.  CL  214, 

SS.  Gray  v.  Cotton,  166  Cat  130. 
184  P  1146  (holding-  that,  where  s 
oontract  between  a  principal  con- 
tractor and  a  subcontractor  provided 
that  the  subcontractor  was  to  do  all 
certain  work  on  contracts  with  a 
oltv  'In  accordance  with  the  plans 
and  specifications  as  prepared  by  city 
engineer,"  the  contract  adopted  such 

Slans  and   specifications  and  made 
lem  a  part  of  It). 
S«,    doak  V.  Foley.  162  Fed.  41,  81 
CCA  237  [writ  of  certiorari  den  209 
U.  S.  643  m^m.  28  SCt  670  msm,  62  L. 
ed.  919  mem]. 

[a]  Vhw  (1)  where  the  parties 
to  a  building  contract,  whereby  one 
as  a  subcontractor  agrees  to  provide 
certain  materials  and  to  perform  cer- 
tain work  for  the  general  contractor, 
agreed  that  the  specifications  were 
material  to  a  decision  Involving  the 
rights  and  liabilities  of  the  parties 
under  the  oontract,  the  speclflcatlona 
would  be  treated  as  those  referred  to 
In  the  contract,  and  would  be  con- 
sidered as  If  annexed  thereto.  Derby 
Desk  Co.  V.  Conners  Bros.  Constr.  Co., 
204  Mass,  461,  90  NE  643.  (2)  A 
subcontractor  for  part  of  the  work 
of  erecting  a  building  must  be  held 
to  have  contracted  to  do  his  work 
according  to  the  speciflcatlons  In  the 
original  contract.  Oliver  v.  Noel 
Constr.  Co.,  109  Md.  466.  71  A  969; 
Stewart  v.  American  Bridge  Co..  108 
Md.  200,  69  A  708. 

SB.  Martin  v.  Oberle,  86  Misc.  36, 
147  NYS  60  (holding  that  a  subcon- 
tractor Is  not  bound  by  a  portion  of 
the  specifications  referred  to  In  the 
main  contract,  whtcli  merely  re- 
ferred to  the  amount  of  payment  to 
be  made  by  the  owner). 

Se.  Stewart  v.  American  Bridge 
Co.,  108  Md.  200,  69  A  708;  Teakle  v. 
Moore,  131  Mich.  427.  91  NW  636 
(holding  that  a  condition  contained 
In  the  general  specifications  for  a 
building,  furnished  for  the  guidance 
of  bidders,  but  not  found  in  the  car- 
penter'a  sneclfications  and  contract, 
nor  specifically  referred  to  therein, 
forms  no  part  of  such  contract). 

87.  U.  S. — Daly  v.  Busk  Tunnel  R. 
Co.,  129  Fed.  613,  64  CCA  87;  m*Tvey 
v.  U.  3.,  8  Ct.  CI.  601. 

Ala. — Andrews  v.  Tucker.  127  Ala. 
602,  29  S  34. 

Conn. — Cruthers  v,  Donahue,  85 
Conn.  629,  84  A  322,  AnnC:a8l913C  221 
and  note. 

Fla. — TlBChler  v.  Apple,  30  Fla_  111. 
11  S  273. 

111. — Hayes  v.  Wagner,  113  111.  A 
299  [aff  220  111.  266.  77  NE  211). 

Minn. — Meyer  v.  Borlandl,  63  Minn. 
59,  54  NW  937. 

Mo.— Boteler  v.  Roy,  40  Mo.  A.  234. 
N.  Y. — Isaacs  v.  Dawson,  174  N.  Y. 
687.  66  NE  1110;  Palladlno  v.  New 
York.  66  Hun  665,  10  NYS  «6:  Demar- 
Relchert  v.  Brown,  38  Mlsc  712.  78 
NYS  834. 

Eng.— WiUlama  v.  Fitsmaurloe.  3 
H.  &  N.  844. 

C^n. — Neelon  v.  Toronto,  St  Can. 
S.  C.  579. 

Man. — Qraee  v.  Osterr  19  WaatLB 
109  Imod  18  WestLR  617]. 
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tenu  of  the  eoDtnMt  are  general;"  and  where  there 
is  an  irreeoneilable  eonfliet  between  the  enential 
provisionfl  of  the  eontraet  and  the  epeeifieationa, 
and  the  latter  eannot  be  ignored,  the  eontraet  ie 
void  for  imeertainty."  Where  the  eontraet  refers 
to  original  idans  and  q>eeiAeationa  and  recites  that 
a  copy  thereof  is  umezed  to  the  eontraet,  in  ease 
there  is  a  diffecenee  between  the  owy  annexed  and 
the  original  the  latter  eontroL"*  Bat  whore  there 
is  an  inooudsteney  between  the  eopy  of  the  plans 
tad  speeiflcationa  famished  to  the  eontraetor,  on 
the  faith  of  whieh  hia  bid  is  made  and  the  eontraet 
entCTod  into,  and  the  original  plans  retained  by  the 
owner,  the  former  will  eontrol,  and  the  owner  ean- 


not take  advantage  of  such  ineonsisteneies  to  the 
prci^dioe  of  the  oontraetor.'^  Where  there  is  a 
vananee  between  the  plans  or  drawings  and  the 
written  speoifioationB,  the  latter  will  fweTaiL"  So, 
where  there  is  a  variance  between  the  plana  and 
apeeifications  referred  to  in  the  eontraet  and  the 
working  plans  sabseqaently  furnished  to  the  ocm* 
tractoiv  the  former  will  prevaiL" 

[i  42]  O.  Oaaaral  and  Spedflc  Worda  and  Fhraaea- 
— 1.  In,  OaderaL  Oeaeral  roles  of  constroction'' 
govran  building  and  constmotifm  oontracts  nlative 
to  the  eonstraetion  of  genend  and  apeeifie  words,  or 
of  partioalar  worda  utd  phrases."  Thns  (^eral 
ezinesaiona  or  provisions  do  not  control  speci0c  ex* 


[a]  Illaetmtloa^Where  the  con- 
tract szpressly  fixe*  the  tlma  for  the 
beginniDK  ana  the  completion  of  the 
work,  the  further  provision  that  tt 
sball  be  executed  according  to  speei- 
flcationa attached  does  not  make  a 
part  thereof  a  provision  of  the  specl- 
tlcatlons  flxlng  a  different  time  for 
compietlnff  the  work  and  requirlne 
the  payment  of  liquidated  damages 
for  delay.  MUIer  v.  Hamilton,  316 
Fed.  131,  132  CCA  875. 

IS.  Hora^n  v.  Murdouffh,  216  Mass. 
m.  104  NB  4K6. 

89.  U.  S.  V.  Blllcott,  223  U.  6.  624, 
it  set  334,  56  li.  ed.  53&  Uev  44  Ct. 
a.  127,  43  Ct.  CI.  469]. 

ao.  New  Ehtgland  iron  Co.  v.  Gil- 
bert El.  R.  Co.,  91  N.  T.  168. 

[a]  The  draivlavs  and  speoifloa^ 
tbMUi  autexed  to  a  oontraet  an  the 
oaly  sattafaotory  proof  of  the  draw- 
ings and  Bpeclflcauons,  and  drawings 
prepared  by  the  contractor  after  the 
execution  of  the  contract,  and  sub- 
mitted to  the  building  Inspector  for 
approval,  do  not  prove  the  character 
of  the  drawings  annexed  to  the  con- 
tract. In  absence  of  proof  that  they 
ere  duplicates.  United  Surety  Co.  v. 
Bummers.  110  Md.  95.  72  A  776. 

31.  Francis  v.  Heine  Safety-Boiler 
Co.,  109  Fed.  938,  4B  CCA  687  [rev 
106  Fed.  413];  Chapman  v.  Melllng, 
147  111.  A.  411:  Sexton  v.  Chicago,  107 
IlL  123  (holding  that,  where  there  are 
differences  In  pla.ns  furnished  as  a 
guide  for  the  estimates  of  work  pro- 
posed to  be  let.  and  a  bidder  uses 
the  set  furnished  him  for  making  his 
estimates  and  bid.  and  a  difference 
as  to  the  amount  and  quality  of  the 
work  let  to  him  arises  between  him 
and  his  employer  on  a  bid  made  on 
the  plans  submitted,  which  was  ac- 
cepted and  made  the  basis  of  the  con- 
tract, and  the  words  '*plans."  "dla- 
crams,"  and  "drawings"  in  the  con- 
tract entered  Into  on  such  bid  refer 
to  the  plana,  etc.,  bo  furnished  to 
hlra,  and,  if  the  plans,  etc.,  referred 
to  In  the  contract  differ  from  those 
furnished,  advantage  of  such  differ- 
ence cannot  b«  taken,  to  the  preju- 
dice of  the  contractor):  Millstone 
Oranlte  Co.  v.  Do  Ian,  61  N.  T.  Super. 
106.  18  NTS  791  faff  138  N.  Y.  607 
mem.  33  NB  lOSz  mem];  Shepherd 
V.  Wllkes-Barra  First  Nat.  Boiik,  232 
Fa.  649.  SI  A  71S. 

sa  Snrtth  V.  Flanders,  129  Uaas. 
122;  Barly  T.  O'Brien.  SI  App.  Dlv. 
S69,  64  NTS  848:  Smith  V.  Farkers- 
bUM  DIsL  Bd.  of  Education,  (W.  Va.) 
SB  Ib  KIS. 

[a]  MUmet  of  ouImIoil  Ia  plaB,F— 
As  between  positive  requirements  of 
epeclAcatlons  and  a  plan  which,  al- 
thou^  perfect  in  other  respects, 
omits  a  single  detail,  the  mere'  Im- 

f'llcatlon  derived  from  the  omission 
n  the  plan  Is  controlled  by  the  specl- 
flcatlonB;  thus  where  a  contract  pro- 
vided that  the  building  should  be  In 
all  respects  according  to  speeiflca- 
tiona, requiring  "all  walls  to  be 
vaulted."  and  to  the  plan  on  which 
the  walls  appeared  a  certain  width, 
without  any  apparent  vault  or  space, 
It  was  held  that  the  walla  were  to 
□e,  including  the  vault,  of  that  width 
only.  '  Smith  v.  Flanders,  129  Mass. 

„S3.  liellen  v.  Ford,  23  Fed.  639; 
Vuitams  V.  Boehan.  SO  N.  T.  Super. 


319,  17  NTS  484. 
Si.   See   generally   Contracts  [9 

Cyo  6841. 

as.  U.  8.— U.  S.  v.  Mueller.  113 
U.  B.  1K3,  K  set  880,  28  L.  ed.  946; 
Haydnvllle  Mln.,  etc.,  Co.  v.  Art  Inst., 
39  Fed.  484;  TUlson  v.  U.  S.,  20  Ct. 
CI.  213. 

Colo. — McPhee  v.  Yoting.  13  Colo. 
80,  21  P  1014;  Mclnttrs  v.  Bamee,  4 
Colo.  286. 

Iowa.~Harrls  v.  Rutledgt,  II  Iowa 
388,  87  AmD  441. 

Ky.— Paris  Milling  Co.  v.  Paris 
Water  Co.,  71  SW  618,  24  KyL  1372. 

N.  T. — Camardella  v.  Holmes,  97 
App.  t>lv.  120,  39  NTS  616. 

Or. — Flanagan  Bank  t.  Oraham,  42 
Or.  403,  71  P  137,  790. 

Tex. — House  v.  Brown,  31  Tex,  Civ. 
A.  676,  64  SW  396. 

Eng. — Steam  Herring  Fleet  v.  Rich- 
ards. 17  T.  Lu  R.  731. 

[ai  VavtloiUar  words  and  pluwMs 
ooaateMd^d)  "All  disputes."  Lau- 
man  v.  Young,  31  Pa.  306,  309.  (2) 
"All  the  joiner's  work  necessary,"  in 
a  theater,  as  Including  works  of 
ornament.  Sauseneau  v.  Delacroix, 
S  Mart.  (La.)  386.  (8)  "All  windows 
In."  Monahan  v.  Baboock  Co.,  209 
Mass.  18,  16,  96  NE  222.  (4)  "As 
soon  as  practicable."  Williams  v. 
Rtttenhouse,  etc.,  Co.  198  111.  602, 
609.  64  NE  996.  (6)  "Available  site." 
Simpson  V.  U.  S.,  31  Ct.  CI.  217  [aff 
172  U.  S.  372,  19  SCt  232,  43  L.  ed. 
4821.  (6)  "Best  lumber."  Mclntlre 
V.  Barnes.  4  Colo.  286,  288.  (7)  "Best 
quality  of  material."  Mclntlre  v. 
Barnes,  4  Colo.  285;  South  Cong. 
Meetinghouse  v.  Hilton.  11  Gray 
(Mass.)  407.  (8)  "Bill  of  quantities.*' 
Haydnvllle  Mln.,  etc,  Co.  v.  Art.  Inst., 
39  Fed.  484,  486.  (9)  "Building.'' 
U.  S.  V.  Mueller,  113  U.  S.  163,  6  SCt 
330,  28  L..  ed.  946.  (10)  "Complete 
railroad."  Central  Trust  Co.  v,  Con- 
don, 67  Fed.  84,  14  CCA  314.  (11) 
"Constructed"  as  not  implying  other 
or  different  structures  than  those 
originally  contracted  for.  U.  S.  v. 
Perth  Amboy  Shipbuilding,  etc.,  Co., 
137  Fed.  686.  (12)  "Conetractlon 
and  completion,"  as  being  substan- 
tially the  same  In  meaning,  as  used 
In  a  contract  for  the  construction  and 
equipment  of  steamers.  U.  S.  v. 
Perth  Amboy  Shipbuilding,  etc..  Co., 
supra.  (13)  "Elarth."  Shephard  v. 
St.  Charles  Western  Plankroad  Co., 
28  Mo.  373,  377;  Nesbltt  v.  Louis- 
ville, etc.,  R.  Co.,  29  S.  C.  L.  697.  (14) 
"Elevator."  Horgan  v.  McKenxie,  17 
NYS  174,  175.  (15)  "Excavating." 
Hellwig  V.  Blumenberg,  6  Silv.  Sup. 
290,  7  NYS  748.  (16)  "Exterior 
walls."  Ittner  v,  St,  Louis  Exposi- 
tion, etc..  Assoc.,  97  Mo.  561,  669,  11 
SW  58.  (17)  "Filled  and  stained"  as 
applied  to  woodwork.  Carver  v. 
Hall.  3  App.  (D.  C.)  170,  175.  (18) 
"Plltratdon^'  as  applied  to  loss  of 
water  from  a  reservoir.  Pendleton 
V.  Saunders',  19  Or.  9.  18.  24  P  506. 
(19)  "Finish  house  ready  for  occu- 
pancy," Cunningham  v.  Washburn, 
119  Mass.  224.  225.  <20)  "Flrst- 
claaa  work."  Boughton  v.  Smith.  142 
N.  Y.  674  mem.  37  NE  470  (rev  2Z 
NYS  148];  Spears  v.  Sorge,  106  NTS 
141.  (21)  "Free  from  knots"  as  ap- 
plied to  lumber.  Rush  v.  Wagner, 
12  NYS  2.  (22)  "From  the  curb  level 
up."    Murphy  v.  Number  One  Wall 


St  Corp.,  142  App.  Dlv.  836,  838.  127 
NYS  716.  (28)  'bradlng."  Snell  r. 
Cottlngham,  72  111.  161,  164.  (24) 
"Qround  floor."  Isaacs  v.  Dawson,  70 
App.  Div.  232,  236,  76  NYS  337  [aft 
174  N.  Y.  637  mem,  66  NB  1110  memj. 
(26)  "Immediately."  Ephrata  Water 
Co.  V.  Bphrata.  20  ^  Super.  149,  163. 
(26)  "Insurance."  TlUson  v.  U.  8., 
20  Ct.  CI.  213,  217  [aff  129  U.  S.  101, 
9  SCt  266,  82  L.  ed.  686].  (27)  "Is- 
sue." Wear  V.  Schmelzer,  92  Mo.  A. 
814,  321.  (28)  "Keep  In  repair." 
Davis  V.  New  Orleans.  13  La.  Ann. 
624,  626;  Cornell  v.  Vanartsdalen,  4 
Pa.  364.  (29)  "Labor  furnished  to 
the  Job,"  as  including  a  charge  for 
furnishing  a  horse  and  cart  for  cart- 
age. Philadelphia  v.  Tradesmen's 
Trust  Co.,  38  Pa.  SUper.  286.  (30) 
"Material.''  Camardella  v.  Holmes,  97 
App.  Div.  120,  121.  89  NYS  616: 
SchulB  V.  Tessman,  (Tex.  Civ.  A.)  48 
SW  207.  (81)  "Material  on  the 
ground"  as  used  In  a  contract  for 
street  work,  as  meaning  all  such 
suitable  material  In  reasonable  quan- 
tities as  the  contractor  procured  and 

f laoed  in  the  city  at  a  suitable  point. 
0  be  used  as  needed.  Key  West  v. 
Baer,  66  Fed.  440.  13  CCA  672.  (82) 
"May"  construed  according  to  Its 
usual  meaning,  and  not  aa  meaning 
"shall."  National  Contracting  Co.  v. 
Com.,  188  Mass.  89,  93,  66  NE  639. 
(33)  "Necessary  changes."  BiUes 
U.  3..  113  .Fed.  lOlI.  1012,  (84> 
"Omission."  Shaver  v.  Murdock.  36 
Cal.  293,  296;  Gallagher  v.  Hlrsh,  4S 
App.  Dlv.  467,  61  NYS  609  (holding 
that  "omissions,"  in  a  contract  au- 
thorizing the  owner  to  make  "addi- 
tions to  or  omissions  from  the  con- 
tract." referred  to  those  things  aban- 
doned  and  left  out  of  the  contract, 
and  not  to  such  as  were  taken  Irom 
the  contractor,  and  given  to  another 
to  be  performed).  (86)  "Order"  as 
quallfled  by  the  term  "good."  Davis 
V.  Smith.  >  Humphr.  (Tean.)  667. 
(36)  "Proper  shape"  as  n^ed  in  a 
contract  to  put  a  gutter  a  mill 
"in  proper  shape."  Dwl^t  v.  Lud- 
law  M^.  Co.,  128  Mass.  280.  (37) 
"Repair"  as  not  requiring  "recon- 
struction." Berry  v.  McConnell,  18T 
Mo.  A.  673,  677,  178  SW  100.  (38) 
"Rock."  McFerran  v.  U.  S.,  89  Ct, 
CI.  441:  Okey  y.  Moyers.  117  Iowa 
514.  91  NW  771.  (89;  *Rock  In  piace^ 
within  the  classification  of  material 
to  be  excavated  as  not  Including  ce- 
ment grayel.  V.  8.  v.  Cooke,  207  Fed, 
682.  668.  (40)  "Rub  down  brickwork." 
Chamberlain  v,  Hlbbard.  26  Or.  428, 
88  P  4«7.^^i41>  "Sash."  Smith  v.  Col- 
lins, 12  NYS  63.  (42)  "Solid  rock." 
Gregory  v.  U.  S.,  33  Ct.  Cl.  434.  438 
(rock  which  will  not  cave  when 
drilled,  or  yield  or  move  under  the 
drill)-  Okey  v.  Moyera,  117  Iowa  514, 
91  NW  771  (holding  that  soapstone 
is  "rock."  within  a  contract  to  drill 
a  well,  and  insert  a  certain  sized 
pipe  to  rock,  and  another  size  In 
rock);  Fruin  v.  Crystal  R.  Co.,  89 
Mo.  397,  14  SW  557.  (43)  "Square 
yard"  as  used  In  a  stipulation  for 
payment  as  meaning  "cubic  yard." 
Louisville  V.  Hyatt,  2  B.  Mon.  (Ky.> 
177,  181.  36  AmD  694.  (44)  "Steps'^ 
of  granite  and  stone  as  not  requiring 
cut  stone  buttresses.  Washington 
Monumental, .  etc,  Co.  y.  -Murphy,  81 
Wash.   2«6»  "  - 


al, .  etc,  Co.  y.  -Murphy,  81 
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pres»aD»  or  provisions"  and  will  include  only 
matters  similar  to  those  that  are  specifically 
mentioned;" 

[$  43]  .8.  Technic^  Terms  and  ExpreBsionA.  In 
building  '  and  cosstraction  contracts  vords  and 
phrases  are  frequently  ased  which,  with  regard  to 
the  subjeet  matter  of  the  contract,  have  a  tMhnieal 
meaning,  and  such  meaning  should  be  given  to  them 
nnlesB  it  is  evident  that  they  were  usm.  in  s  differ^ 
ent  sense,^  as  technical  finms  of  expression  must 
give  way  to  the  intention  of  the  parties,  as  coUeeted 
from  the  instrument. 


[$44]  E.  Dependent  and  Xndepodent '  Sttpsli- 
tions.  Where  the  contract  contains  mntn&l  stipula- 
tions on  the  part  of  the  parties,  the  question  fre- 
quently arises  whether  these  stipulations  are  to  be 
considered  as  dependent  or  independent.  This  must 
be  ascertained  from  the  contract  and  attending  ci> 
eumstaneea,"  the  tenden^  of  the  eonrts  being  to 
construe  such  stipulatians  as  dqwndent  unless  a 
contrary  intention  elearly  a^iears.*^  Bat  if  it  ap- 
pears that  it  was  the  intention  of  the  parties  that 
the  stipulations  should  be  considered  independenl, 
the  courts  will  so  construe  them.^' 


"Suitable  precautlonB."  St.  Anthony 
Falls  Water-Power  Co.  v.  Eaatman, 
20  Minn.  277.  (46)  "Surfaced"  as 
app^lied  to  a  railroad.  Henderson- 
Boyd  Iinmber  Co.  v.  Cook,  149  Ala. 
226,  230,  42  S  S38;  Western  Union  R. 
CO.  V.  Smith,  75  111.  496.  (47)  "To 
build."  Yost  V.  Schuylkill  Nav.  Co.. 
laS  Pa.  152,  17  A  2&€.  (48)  To  beat 
"properly."  Pitt  v.  Downimg,  62  N. 
T.  Super.  508.  (49)-To  heat  "well  and 
8uQ1cl.ently."  Phcsnix  Iron  Co.  v. 
Richmond.  17  D,  C.  ISO;  Ellis  v.  L.ane, 
85.  Pa.  &66.    (60)  "Vicinity."  as  re- 

fards  location.  In  re  OH  well  Lease, 
8  Oh.  Clr.  Ct.  886,  9  Oh.  Cir.  Dec. 
860;  Sparks  v.  Pittsburgh  Co.,  159 
Pa.  295,  28  A  152.  (51)  "^Waeon"  as 
used  m  the  phrase  "hauled  t>y 
wagon,"  Campbell  v.  Cincinnati  So. 
R.  Co.,  ft  SW  337,  9  KyL  799.  (52) 
"Wall. '  Shipman  v.  District  of  Co- 
lumbia, 18  Ct.  CI.  291,  331  [afC  119 
U.  S.  148,  704,  7  set  134,  30  L.  ed. 
3373.  <5«)  "Water-tight"  as  applied 
to  the  condition  of  a  cellar.  Mac- 
Knight  FHntic  Stone  Co.  v.  New 
York,  13  App.  Div.  231,  236,  43  NYS 
139.  (54)  "Workmanlike  manner,"  as 
meaning  well-executed  or  skillful. 
Smith  V.  Clark,  68  Mo.  145,  146;  Som- 
erby  v.  Tappan,  Wright  (Oh.)_229. 
230;  Armstrong  V.  WTieeler.  86  Wash. 
2B1,  252,  150  P  6  [cit  Cyc],  See  also 
Infra  g  84. 

tb]  "At  onoe." — ^Where  a  wreck- 
ing contract  provided  that  plaintiff 
was  to-  remove  a  certain  building  "at 
oncOi"  and  others  at  specified  trmes, 
the  words  "at  once"  meant  within 
such  Ume  as  was  reasonable  under 
the  attending  olroumstances.  Wetter 
V.  Kleinert.  1S>  App.  Dlv.  220,  128 
NYS  756.  •   

[c]  VaUvz*  to  agr— .  Where  a 
building  contract  provides  for  arbi- 
tration on  a  failure  to  agree  on  mat- 
ters of  payment,  a  refusal  to  make 
payment  on  demand  is  not  a  failure 
to  agree  within  the  contract.  Clark 
v.  Mt.  Gllead  Baptist  Church,  166 
NYS  306. 

[d]  gopnflatloMa.— A  contract  re- 
citing that  a  foundation  shall  rest 
on  "limestone  rock,"  and  the  fllilng  In 
"be  laid  flush  with  mortar"  means 
that  the  builder  must  build  the 
foundations  on  bed  rock,  and  that 
the  Ailing  must  be  held  to  Its  place 
by  grouting.  Sullivan  County  v. 
Ruth,  106  Tenn.  85,  59  SW  138. 

[e]  "Ctood,"  In  a  -oonttaot  ttj  a 
well  digger  to  make  a  well  "In  the 
first  good  water-bearing  sand,"  refers 
to  the  quantity,  and  not  to  the  qual- 
ity, of  the  water  and  modifies  the 
compound  word  "water-bearing"  and 
not  the  word  "water."  Clouston  v. 
Maingault,  105  Ark.  213,  160  SW  868.. 

[fj  'Vossible"  oonatraed  as  "prao- 
twanle.'* — Where  a  contract  provides 
that  only  such  work  as  building  lev- 
ees, changing  river  channels,  grading 
roadbeds,  and  other  subsidiary  work, 
where  the  necessary  land  has  been 
acquired,  shall  be  required  of  the 
contractor  until  it  is  possible  to  open 
the  main  excavation  at  the  best  point 
from  which  to  execute  the  work,  the 
word  "possible"  should  be  construed 
&s  meaning  "practicable."  Harlev  v. 
Chicago  Sanitary  Dlat.,  107  111.  A. 
546. 

[g1  "Work,"  as  applied  to  build- 
ing contracts,  Is  the  product  of  labor 
and  materials  combined,  which  ter- 
minates in  the  execution  of  the  con- 


tract, and  applies  to  all  work  done 
thereunder.  Seventh  Baptist  Church 
V.  Andrew,  116  Hd.  616,  81  A  1,  92 
A  452. 

th]  •VaterlaU,"  wltbln  the  mMn- 
Ing  of  a  gwantT  that  the  con- 
tractor wbuld  pay  for  materials  used 
in  the  work  of  building  a  sewer,  (1) 
Includes  blasting  powder,  dynamite, 
fuse,  and '  caps  necessarily  used  by 
the  contractor  in  such  work  (Kan- 
sas City  Hydraulic  Press  Brick  Co. 
V.  Youmans.  213  Mo.  161.  112  SW 
22S);  (2)  but  does  not  Include  tools, 
implements,  and  appliances,  al- 
though they  are  entirely  consumed 
In  the  work  by  being  worn  out  and 
broken  (Kansas  City  Hydraulic 
Press  Brick  Co.  v.  Toumans,  supra). 

36.  Erickson  v.  U.  8.,  107  Fed.  204 
(holding  that  general  provisions  In 
a  contract  for  building  and  equip- 

Elng  a  light  house  and  appurtenant 
ulldings  requiring  that  the  boilers 
and  everythfng  necessary  to  make 
the  structures  complete  and  ready 
for  use  should  be  furnished  by  the 
contractor,  whether  specified  or  not, 
and  that  all  holler  attachments 
should  be  duplicated,  do  not  control 
a  specific  provision  that  only  one 
Injector  and  one  pump  should  be 
supplied,  as  the  latter  provision  must 
be  understood  to  require  that  they 
should  bo  of  capacity  sufHclent  to 
supply  two  bolters). 

87.  American  Bridge  Co.  v.  Glen- 
more  Distilleries  Co..  107  3W  279.  32 
KyL  873  (holding  that  where  plain- 
tiff contracted  to  construct  a  steel 
tower  complete  and  to  ship  the  same 
within  forty-flve  working  days  from 
the  date  of  the  contract,  out  was  not 
to  be  "responsible  for  delays  In  trans- 
portation, strikes,  fires,  floods,  storms, 
nor  any  other  circumstance  beyond 
Its  reasonable  control,"  a  delay  oc- 
casioned by  Inability  to  get  material 
was  not  "beyond  Ita  reasonable  con- 
trol" within  the  contract,  under  the 
rule  that  the  general  limitation  will 
include  only  causes  similar  to  those 
specifically  mentioned). 

88.  George  A,  Fuller  Co.  v.  B.  P. 
Toung  C^.,  126  Fed,  343.  61  CK^A  245; 
International  Bow,  etc..  Dock  Co.  v. 
U.  S..  60  Fed.  623:  Long  v.  Davidson, 
101  N.  C.  170,  7  SB  768. 

.[a]  VMbnloal  tern*  and  pHraaes 
eoaasnud. — (1)  "Adjustable  stern 
deck."  International  Bow,  etc..  Dock 
Co.  V.  V.  S.,  60  Fed.  623.  (2)  "Arch." 
Denmead  v.  Cobum,  16  Md.  29.  (3) 
"Best  French  plate  glass."  South 
Cong.  Meeting-house  v.  Hilton,  11 
Gray  (Mass.)  407.  (4)  "San  Domingo 
mahogany."  Snogualmi  HealtyCo.  v. 
Moynlhan,  179  Mo.  629,  78  SW  1014 
(where  the  contract  required  the  con- 
tractor to  use  "San  Domingo  mahog- 
any," and  It  was  shown  that  In  the 
trade  the  phrase  was  used  to  Incdude 
not  merely  mahogany  grown  on  the 
island  of  San  Domingo,  but  also  ma- 
hogany grown  In  that  latitude  and 
similar  In  texture,  color,  and  figure, 
the  latter  meaning  was  given  to  the 
phrase).  (6)  "All  detail  drawings" 
as  meaning  a  plan  showing  the  posi- 
tion of  each  column,  beam,  etc.,  and 
not  "shop  drawings  and  punching 
sheets."  New  York  Architectural 
Terra-Cotta  Co.  v.  Williams,  102  App. 
Div,  1,  92  NYS  808  [aff  184  N.  Y.  579 
mem,  77  NB  1192  mem],  (6)  "Guar- 
antee" as  used  in  guaranteeing  the 
proper  performance  of  a  subcontract. 


etc.,  as  not  used  technically,  but  as 
a  synonym  of  "agree"  or  "promise." 
Deeves  v.  Manhattan  Life  Ins.  Co., 
195  N.  Y.  324,  88  NE  895  [rev  Hi 
App.  Div.  888  mem,  100  NYS  lUt 
mem], 

[bl  "BUad-uamag,"  as  used  in  a 
contract  relating  to  the  interior  fin* 
Ish  of  a  house,  means  driving  the 
nails  in  with  a  nail-set  and  sealing 
them  with  putty  and  paint.  Sterling 
Engineering,  etc.,  Co.  v.  Berg,  ill 
Wis.  280,  162  NW  851. 

[c]  Tnxrlng-. — Where  a  contract 
for  a  building  requires  the  contractor 
to  furnish  furring  for  plaster  ceil- 
ings, such  term  does  not  Include  steel 
framework,  Inclosing  beams  or 
trusses  consisting  of  strips  or  bara 
of  steel  three  inches  wide  by  three- 
eighths  of  an  inch  in  thickness,  which 
steelwork  la  intended  to  support 
channel  or  angle  Iron  to  which  metal 
lathing  Is  attached  to  receive  the 
plaster  or  finish,  as  such  steelwork 
Is  rather  a  part  of  the  structural 
Ironwork  of  the  building.  Laser 
Mfg.  Co.  v.  Pelllgreen  Constr.,  eic. 
Co.,  179  Mo.  A.  447,  162  8W  691. 

[d]  "Joint"  In  masonry  means 
the  permanent  meeting  surface  of 
two  bodies,  as  stones  or  bricks,  held 
together  by  cement  or  otherwise,  and 
In  paving  blocks,  means  the  space 
between  the  side  faces  of  the  blocks 
brought  together  or  nearly  In  touch. 
Central  Union  Stock  Yards  Co.  v. 
UValde  Asphalt  Pav.  Co.,  82  N.  J. 
Eq.  246,  87  A  235. 

[e]  "tnilwor^"  as  used  In  build- 
ing contracts  and  applied  to  window 
sash.  Includes  ordinary  glass  prop- 
erly set  Into  the  sash  and  ready  to  be 
placed  in  position  In  the  building. 
Foltmer  v,  St.  Cloud  First  M.  E. 
Church,  127  Minn.  129.  148  NW  1077. 

39.  Brodle  v.  Clator,  8  W.  Va.  699. 

40.  Mllnes  v.  Vanhorn,  8  Blackf. 
(Ind.)  198;  Davis  v.  JefFris.  G  S.  D. 
352,  58  NW  816.  See  generally  Con- 
tracts [9  Cyc  642]. 

41.  Ala. — ^Drake  v.  Goree,  22  Ala. 
409. 

Ark. — Manuel  v.  Campbell,  3  Ark. 
324. 

Ky.— McCall  v.  Welsh,  S  Bibb  2!9. 
Mass. — Lord  t.  Belknap.  1  CvA. 
279. 

N.  C. — Clayton  v.  Blake.  26  N.  c. 
497. 

Oh. — Dunham  v.  Dayton,  etc..  R- 
Co.,   8   Oh.   Dec.   (Reprint)  829. 

D.— Davis  V.  Jetms,  6  S.  D.  351. 
68  NW  816.   

[a]  XUurtiatte&^Whare  a  con- 
tract for  the  performance  of  worli 
fixes  no  time  for  performance,  and 
the  day  of  payment  as  fixed  b;  the 
contract  occurs  after,  the  expiration 
of  a  reasonable  time  for  the  per- 
formance of  the  work,  the  stlpula- 
tlona.  are  dependent,  and  the  money 
cannot  be  recovered  until  plaintiff 
has  performed.  Drake  v.  Goree.  li 
Ala,  409. 

48.  U.  S.— Pittsburgh,  etc.,  R.  Co 
V.  Keokuk,  etc..  Bridge  Co.,  131  U.  S. 
371,  9  set  770.  88  L.  ed.  157:  Phila- 
delphia, etc.,  R.  Co.  V.  Howard.  » 
How.  307,  14  L.  ed.  167. 

III.— Chapman  v.   Salfisberg.  1«* 

^"ky.— Alien  v.  Sanders,  7  B.^Mon. 
698;  Craddock     Aldrtdge.  2  Bibb  IS. 

Mich. — Armstrong  v,  Andrews.  1«» 
Mich.  637^7  NW  567. 

Mont.— wortmul  v.  Montuia  Cent. 


For  latav  oaM,  Amlovm«nts  and  ohavffM  In  the  Uw      eumulatlve  AnnoUtlons,  ^tpfj^^ 
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[$  45]  I.  Entire  and  DiviiiUe  Oontracto."  As  in 

other  contracts,  the  intention  of  the  parties,  as 
gathered  from  the  circumstances  of  the  ease  and 
from  the  subject  matter  of  the  contract,  controls  in 
determining  whether  a  bnildine  and  construction 
contract  is  entire*^  or  divisible;^  and  in  eonstruing 
contracts  as  entire  or  divuible,  it  has  been  said 
tliat  the  law  is  guided  by  a  respect  to  general  con- 
venience and  equity,  for  this  is  the  construction 
which  it  must  be  sni^Hieed  the  parties  intended 
should  be  giTen.** 

Bntlre  contnwti.  Hihb,  where  the  eontraet  is  for 
the  eons^etion  of  an  entire  woric  or  sbveturfl  for 
a  fixed  compensation,  it  is  considered  as  entire  and 
not  divisible,'^  especially  where  it  is  stipulated  that 
the  compensation  is  not  to  he  paid  until  the  work 


or  stmeture  is  completed.**  So,  although  the  con- 
tract calls  for  the  performance  of  several  items,  if 
the  compensation  is  not  apportioned  among  the  sev- 
eral items,  but  provides  for  a  fixed  sum  for  the 
work  as  a  whole,  the  contract  is  regarded  as  entire 
and  this  has  been  held  true,  although  the  amount 
to  be  paid  is  made  up  by  stating  the  estimated  cost 
of  each  item  and  then  adding  the  whole  together, 
without  any  agreement  to  pay  by  items;"*  and  if 
the  contract  is  for  a  work  as  a  whole,  it  will  not 
be  rendered  divisible  by  the  fact  that  the  compensa- 
tion is  payable  in  installments  aa  the-  work  pro- 
gresses, as  where  payments  are  made  periodically 
on  an  estimate  of  the  amount  of  work  done,'^  or 
as  the  woA  reaches  certain  stages- of  completion." 
Divisible  contracts.    Of  coorBe  if  the  contract 


R.  Co.,  22  Mont.  266,  56  P  316. 

N.  Y.— Gay  v.  Hasklne,  11  Misc. 
134,  21  NYS  1022  [afl  12  App.  Dlv. 
625  mem,  43  NYS  1164  mem  <afr  164 
N.  Y.  599  mem,  59  NE  1122  mem)]. 

Pa. — Lons  V.  Caffrey.  93  Pa.  62«. 

Va. — Tal  t  V.  Tal  t,  6  Le  l»h  (33 
Va.)  154. 

[a]  warrantT  oontaiiMd  ia  vptot- 
floatuma  taAmpmOmat  ot  oostnwt, — 
Where  the  builder  asT«ed  to  put  In 
certain  apparatus  for  heatlne  and 
the  specifications  sruaranteed  the  ap- 
paratus to  heat  to  a  certain  temper- 
ature the  warranty  was  held  to  be  an 
Independent  ui^rtaklne.  Gay  v. 
Hasklns,  11  Misc.  1S4,  H  NTS  1022 
[air  12  App.  Dlv.  «26  mem,  41  NV9 
1164  mem], 

43.  See  generally  Contracts  [9 
Cyc  648]. 

PsrfonaanM  of  eatln  oo&tvaot  see 
Infra  ||  144,  146. 

M.  Ala.— Partridge  v.  Forayth.  29 
Ala.  200. 

Cal.— Peo.  V.  Brooks.  1«  Gal.  11. 
^^Colo.— Walling  v.  warren.  2  Colo. 

ind. — Ness  v.  Marshall  County 
Comra.,  ITS  Ind.  221.  98  NB  XS,  1002 
[mod  (A.)  95  NE  648]. 

Mass. — Young  v.  Chlcopee,  186 
Mass.  518,  72  NE  63;  National  Con- 
tracting Co.  V.  Com.,  183  Mass.  89.  66 
NE  639;  Weed  v.  Clogaton,  98  Mass. 

Mont. — Riddel]  v.  Peck-Wllllamson 
Heating,  etc..  Co.,  27  Mont.  44.  69  P 
!41. 

N.  J. — Graaaman  v.  Bonn,  32  N.  J. 
Eo.  43. 

N.  Y. — Cunningham  v.  Jones,  3  E. 
D.  Smith  «60.  4  AbbPr  433  [aft  20  N. 
Y.  486];  Sharpe  v.  Johnson^  41  How 
Pr  400. 

Or. — ^West  V.  McDonald.  «4  Or.  203, 
127  P  784.  U8  P  818. 

Pa. — Quiglsy  v.  De  Haas,  82  Pa. 
267. 

Tex.— Medley  v.  American  Radiator 
Co^27  Tex.  Civ.  A.  384,  6S  SW  86. 

wis. — Grant  v.  Dlebold  Safe,  etc., 
Co.,  77  Wis.  72,  46  NW  951. 

[a]  Tbiu  a  oontraot  liaa  lM«n  lull 
to  tM  entira  (1)  where  there  Is  no 
stipulation  as  to  the  time  of  pay- 
ment (Walling  v.  Warren,  2  Colo. 
434;  Cunningham  v.  Jones,  20  N.  T. 
486  [aff  3  ET  D.  Smith  650.  4  AbbPr 
433]):  (2)  or  as  to  the  time  In  which 
the  building  Is  to  be  completed 
(Walling  V.  warren,  supra);  (3)  and 
where  tne  contract  provides  for  re- 
tention of  some  of  the  contract  price 
(Qrassman  v.  Bonn,  32  N.  J.  Eq.  43; 
Qulgley  V.  De  Haas.  82  Pa.  267); 
(4)  notwithstanding  payment  for  the 
work  done  Is  to  be  made  In  Install- 
ments  (Graasman  v.  Bonn,  supra). 

[b]  A,  oontraot  to  bor*  a  wall  so 
as  to  obtain  a  supply  of  water  Is  an 
entire  contract  which  must  be  per- 
formed in  order  to  authorize  recov- 
ery of  compensation.  West  v.  Mc- 
Donald. S4  Or.  203, 127  P  784,128  P  818. 

[c]  Til*  ontlfa  and'  Indivlslbla 
aatu*  of  a  oontnet  ts  not  affaoted 
by  a  provision  In  a  building  contract 
that  a  certain  person  shall  be  paid 
aa  the  work  progresaes.  Medley  v. 
American  Raalator  Co..  (Tex.  Civ. 
A.)  86  SW  8«. 

[d]  Aa  tatfamnee  of  u  oatlre 


oontraot  may  be  relmttad  by  proof 
of  the  owner  s  attempt  to  get  an  un- 
completed building  insured  against 
loss  by  nre.  Partridge  v.  Forsyth, 
29  Ala.  200. 

■4B.  111.— Keeler  v.  Clifford,  16E  111. 
644,  46  NE  248  [aff  62  lU.  A.  64]. 

N.  H.-^Plather  v  Economy  Slug- 
ging Mach.  Co..  71  N.  H.  89^,  B2  A 

N.  Y. — Amson  v.  Werthelm,  21 
Misc.  483,  47  NYS  657:  Gay  v.  Has- 
klns, 11  Misc.  184,  81  NYS  1022  [aft 
12  App.  Dlv.  625  mem,  43  NYS  1154 

meraj. 

Pa. — Crawford  v.  McKlnney,  165 
Pa.  605,  30  A  1045;  East  Union  Tp. 
v.  Comrey,  6  Pa.  Caa.  320,  9  A  290. 

Wis. — Arndt  v.  Keller,  96  Wis.  274, 
71  NW  661. 

40,    Dlbol  V.  Mlnott,  9  Iowa  403. 

47.  U.  S. — Slmonds  v.  Pearce,  31 
Fed.  137;  Poynter  y.  U-  41  Ct.  CI. 
443. 

Cal.— Clark  v.  CoUler,  100  Cal.  256, 
34  P  677. 

Conn. — Coburn  v.  Hartford,  88 
Conn.  290. 

Oa. — Hunnlcutt.  etc.,  Co.  v.  Van 
Hoose,  111  Ga.  618,  36  SE  669;  Brox- 
ton  V.  Nelson,  108  Ga.  827,  SO  SB  86, 
68  AmSR  97. 

111.— Chicago  T.  Sexton,  IIS  111.  280. 
2  NE  263. 

Kan. — Madden  v.  Smith,  28  Kan. 
798. 

Mass. — Phelps  v.  Sheldon,  13  Pick. 
50,  23  AmD  669. 

N.  Y.-r Warwick  First  Nat.  Bank 
V.  Mitchell,  46  Misc.  30,  93  NTS  231. 

Pa. — Caughey  v.  Parker,  26  Pa. 
Super.  289. 

W.  Va.— McConnell  v.  Hewea,  60 
W.  Va.  33.-  40  SE  436. 

[a]  MtlpiUatloa  for  anapenelon  of 
work. — Where  by  the  terms  of  a  con- 
tract one  agrees  to  furnish  all  mate- 
rial and  labor  for  the  conetructlon 
of  a  building,  and  to  turn  over  the 
building  In  a  finished  state  to  an- 
other on   payment  of  a  stipulated 

firlce.  such  a  contract  Is  entire  and 
s  not  to  be  held  divisible  because  It 
contains  a  stipulation  that,  when  the 
building  has  arrived  at  a  certain 
stage  of  completion,  the  owner  may 
suspend  further  work,  and  that.  If 
he  elects  to  do  so,  a  stated  sum  is  to 
be  the  compensation  for  the  labor 
done  and  the  material  furnished. 
Hunnlcutt,  etc.,  Co.  v.  Van  Hoose, 
111  Ga.  618,  36  SE  669. 

48.  Slmonds  v,  Pearce,  31  Fed. 
137;  Partridge  v.  Forsyth,  29  Ala. 
2f30;  Coburn  v.  Hartford,  38  Conn. 
290:  Huyett,  etc.,  Mfg,  Co.  v.  Chi- 
cago Edison  Co..  167  111.  233,  47  NE 
384,  69  AmSR  272  and  note  [aff  66 
111.  A.  222]  (holding  that  a  contract 
to  construct  a  ventilating  system  in 
a  building  for  an  entire  sum  payable 
thirty  days  after  the  completion  of 
the  work  Is  entire):  Chicago  v.  Sex- 
ton, 116  111.  230,  2  NE  263. 

49.  Pitcalrn  v.  Philip  Hiss  Co.. 
113  Fed.  492,  61  CCA  323  (holding 
that  a  contract  to  decorate  the  walls 
of  a  room,  do  the  woodwork  therein, 
and  to  furnish  It  for  Ave  thousand 
two  hundred  dollars  is  an  entire  con- 
tract); Stokes  v.  Baars.  18  Fla.  656; 
Atlantic,  etc.,  R.  Co.  v.  Delaware 
Constr.  Co.,  98  Va.  60S,  87  SB  13. 


[al  Wliece  a  imUdlag  oontraot 
proTuee  for  the  ereotlon  of  a  novae 
and,  stably  the  contract  Is  an  en- 
tirety, and  payments  made  by  the 
owner  thereof  are  to  be  credited  to 
the  account  of  the  whole  work. 
Warwick  First  Nat.  Bank  v.  Mitchell, 
46  Misc.  30,  93  NYS  281. 

60.  Ga. — Broxton  v.  Nelson,  108 
Ga.  827.  30  SE  38,  68  AmSR  97. 

111.— Chicago  V.  Sexton,  116  111.  230, 
2  NE  263. 

N.  Y. — Toher  v.  Bctaaefar,  4S  Mtec. 
618,  91  NYS  8. 

Or.— Wehning  v.  Dentaam,  42  Or. 
386,  71  P  133. 

Pa, — Qulgley  v.  DeHaas,  82  Pa.  267. 

[a]  Illnstratlon^An  agreement 
to  do  all  the  carpenter  work  of  four 
houses  for  a  specified  sum,  although 
the  price  for  the  work  on  each  house 
Is  separately  stated.  Is  an  entire 
contract.  Broxton  v.  Nelson,  103  Ga. 
327,  80  SE  38,  68  AmSR  97. 

51.  Cal.' — Cox  V.  Western  Pac.  R 
Co.,  44  Cal.  18,  47  Cal.  87. 

Ga. — Broxton  v  Nelson,  103  Oa. 
327,  30  SE  88.  68  AmSR  »7. 

Md.— MUske  v.  Steiner  Mantel  Co., 
103  Md.  235,  63  A  471.  115  AmSR  854, 
5  LRANS  1105. 

N.  J. — Grassman  v.  Bonn,  32  N.  J. 
Eo.  48. 

Or. — Wehrung  v.  Denham,  42  Or. 
386,  71  P  133  . 

Pa.— Qulgley  v.  De  Haas,  82  Pa.  267. 

Tex. — Medley  v.  American  Radia- 
tor Co.,  27  Tex.  Civ.  A.  384,  66  SW  86. 

Wis, — Prautsch  v.  Rasmusaen,  138 
Wis.  181,  113  NW  416. 

sa.  U.  S. — American  Surety  Co,  v. 
Fidelity  Trust  Co.,  179  Fed.  699,  108 
CCA  29  [aff  175  Fed.  200]. 

Cal.— Clark  v.  Collier,  100  Cal.  266, 
84  P  677;  Cox  v.  Western  Piwj.  R. 
Co„  47  Cal.  87. 

^^Ga* — Greenman  v.  Campbell,  22  Ga. 

Mass. — Butterfield  v.  Byron,  153 
Mass.  617,  27  NE  667,  26  AmSR  664, 
12  LRA  571. 

N.  J.— Trenton  Public  School  v. 
Bennett,  27  N.  J.  L.  613,  72  AmD  378. 

Oh. — Newman  Lumber  Co.  v,  Pur- 
dum.  41  Oh.  St.  373. 

Tex. — Bartlett  v.  Blsbey,  27  Tex. 
Civ.  A.  495,  66  SW  70. 

Compare  Slegel  v.  Eaton,  etc.,  Co.. 
165  111.  660,  46  NE  449  Taff  60  111.  A. 
639]  (holding  that,  wnere  a  con- 
tractor agreed  to  construct  an  eleva- 
tor In  another's  building  for  a  cer- 
tain price,  payable,  "one-half  when 
engine  Is  on  foundation,  and  final 
payment  to  be  due  and  payable  when 
the  elevator  Is  put  up  In  good  running 
order,"  as  to  payments  the  contract 
was  severable,  so  that,  on  the  acci- 
dental destruction  of  the  building  be- 
fore the  completion  of  the  elevator, 
but  after  the  erection  of  the  engine, 
the  contractor  was  entitled  to  one- 
half  of  the  price). 

[a]  lUnv&atlona,— (1)  Where  a 
contract  for  a  government  building 
divides  the  work  Into  three  distinct 
parts,  for  each  of  which  a  specified 
sum  la  to  be  paid,  so  as  to  conform 
to  appropriations,  such  contract  Is  an 
entirety,  and  the  contractor's  right 
to  recover  for  the  performance  of 
one  part  of  the  work^muat  be  deter- 
mined  onpth^^w^gl.(c5;g^^ 
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clearly  shows  an  intention  of'  the  parties  that  it 
flhonld  be  considered  as  divisible,  as  regards  the 
several  items  to  be  performed,  or  as  regards  the 
several  stages  of  an  entire  work,  it  will  be  so  eon- 
straed  by  the  courts and,  as  a  general  rule,  where 
the  contract  requires  the  performance  of  several 
separate  and  distinct  items,  the  price  for  which  is 
apportioned  to  each  item,  or  where  the  price  is 
clearly  and  distinctly  apportioned  to  the  different 
parts  of  but  one  item,  the  contract  will  be  r^rded 
as  divisible."*  Thus  the  contract  has  been  held  to 
be  divisible,  where  it  provides  for  the  payment  of 
definite  sums  at  difEeient  periods  before  the  com- 
pletion of  the  entire  vork]'^  or  where  it  is  to  do 
several  buildings  at  so  much  per  building.^  By 
agreement,  express  or  implied,  the  parties  may  ren- 
der divisible  a  contract  which  in  the  fiiat  instance 
was  entire." 

46]  J.  J<^t  and  Several  Oontracts.  Building 
and  construction  eontraets  are  not  essentially  dif- 
ferent from  other  contracts,  and  the  question 
whether  they  are  joint  or  several  is  governed  by  the 
rules  applicable  to  other  contracts."^  Contracts  for 
the  construction  of  works  are  frequently  entered 
into  with  the  contractor  by  a  number  of  persons 


who  agree  to  pay,  each  for  himself,  a  certain 
amount,  thus  making  up  among  themselves  the  total 
compensation,  and  in  such  eases  each  of  them  is 
severally  liable  only  for  the  specific  amount  which 
he  assumes  to  pay,°"  especially  where  the  liability 
of  each  subscriber  is  expressly  limited  to  the  amount 
of  his  subscription,""  although  the  sabseription  list 
is  headed  "we,  the  subsoiibers,  agree  to  pa^f"  ete."^ 
It  has  been  held  that  in  such  a  case  the  c<mtraet  is 
joint  in  so  far  as  employing-  the  oontnetor,  and  sev- 
eral as  to  the  agreement  to  pay  the  price.**  The 
terms  of  the  contraot.  however,  foe  such  as  to 
make  the  subseribers  liable  jointly,*"  or  jointly  and 
severally  liable,  for  the  entire  price  of  ^e  work;" 
and  in  such  a  case  the  fact  that  the  contractor  hu 
received  a  portion  of  the  amount  due  from  certain 
of  the  subscribers  does  not  prevent  him  from  recov- 
ering the  balance  oi  the  price  against  other  sub- 
scribers jointly  where  such  joinder  is  authorized  by 
the  local  practice." 

47]  E.  Terms  ImpUed  u  Part  of  Oonlaraet  Aa 
in  other  contracts,  whatever  terms  or  obligations 
may  be  fairly  implied  from  the  taema  and  language 
of  a  building  Agreement  is  generally  regard^,  by 
the  law,  as  contained  in  it.**   Thna  such  contract 


Oowan  T.  TT.  8.,  8B  Ct.  CI.  SO*.  (3>  A 
iwntract  to  build  a  house  for  two 
thousand  nix  hundred  and  tifty  dol- 
lars, pa/able  in  flve  Installmenta.  five 
hundred  dollars  when  the  frame  Is 
raised,  five  hundred  dollars  when 
roofed  in,  five  hundred  dollars  when 
the  Soors  and  partitions  are  fflnished, 
five  hundred  dollars  when  the  oeil- 
ingB  and  carpentry  work  are  done, 
and  alx  hundred  and  flfty  dollars 
when  painted  and  delivered,  is  an 
«ntire  contraot.  Preeman  v.  Camp- 
bell. 22  Ga.  184. 

n,  Ind.— IfllnM  V.  Vanhom,  S 
Blat^t  1»8. 

lowa^Riohmond  Dubuque,  etc.,  R. 
Co.,  SS  Iowa  4SS. 

Ho.^ — Independenoe  v.  Ott,  IIS  Ho. 
301.  S6  SW  U4. 

N.  T. — Johnston  v.  Dahlaren,  81 
Ann.  Div.  204,  83  NTS  668. 

iRa. — Nolt  V.  Crow,  28  Fa.  Super. 
118. 

R.  I.— BriKffS  V.  Tltujk  7  R.  I.  441. 

Man.— Charette-KlrtE  Co.  v.  MoKtt- 
trlok,  82  Uan.  784. 

[a|  SlnstrsMoas  of  divlsIU*  ooa- 
trana^d)  A  contract  to  build  for 
an  entire  sum  payable  on  completion, 
but  provldlns  tiwt,  on  failure  to 
complete  the  owner  may  do  so  at 
the  builder's  expense  is  a  dlvlafble 
contraot  Amdt  v.  Keller.  98  Wis. 
S74,  71  NW  881.  <2)  Where  the 
subject  matter  of  a  building  contract 
Is  certain  work  to  be  done  on  elEhty- 
Bix  houses,  and  the  price  of  work  on 
each  house  Is  separately  fixed,  pay- 
ments to  be  made  In  such  amounts 
and  at  sniui  times  as  enumerated  In 
the  bid  or  estimate,  and  after  pay- 
ment of  the  contract  price  of  a 
bouse,  a  release  of  Hens  on  the 
houaea  mid  for  is  to  be  Klven;  and 
In  default  of  payment,  a  Tien  mlirht 
be  filed  for  the  amount  then  unpaid, 
and  only  on  the  houses  not  paid  for, 
the  contract  la  divisible,  since,  as  to 
fiubject  matter,  the  consideration, 
and  the  remetv.  each  butldlnir  la 
separately  dealt  with.  Kolt  v.  Crow. 
28  Pa  Super.  118. 

54.  111. — Chicago  Sanitary  Dtst.  v. 
McMahon.  etc..  Co..  110  111.  A,  610. 

Iowa— Dlbol  V.  HInott.  9  Iowa  40S. 

Mich. — ^Barnard  v.  McLeod,  114 
Xlch.  78.  72  NW  84. 

Minn.— ^aar  v.  Snider,  29  Ulnn. 
468,  18  NW  910. 

N.  T.— McMaster  v.  State,  108  N. 
T.  642.  16  NE  417. 

Pa.. — Bast  Union  Tp.  v.  Comrey.  6 
Pa.  Cas.  820.  9  A  290:  Nolt  v.  Crow. 
22  Pa.  Super.  118. 

Tex. — ^Perkins  v.  Locke,  <Civ.  ^> 
27  SW  788. 

W.  Va. — ^Parkersburg,  etc..  Sand 


Co.  v.  Smith,  86  SE  616. 

[a]  Where  a  oontraot  Is  to  bore 
llT*  weUs  at  one  dollar  per  foot,  and 
to  furnish  pipe  at  thlrty-flve  cents 
per  foot,  and  pumps  and  other  ap- 
pliances at  prices  specified  for  each 
separately,  and  It  is  stipulated  that, 
'In  case  of  failure  to  set  good  sup- 

Ely  of  water/'  the  contractor  shall 
ave  "no  pay*"  the  agreement  Is  not 
an  entire  one.  Spear  v.  Snyder,  29 
Minn.  488.  18  NW  910. 

55.  v.  ClUtord,  188  111.  844, 

46  ma  848  [aft  62  IlL  A.  64];  Dibol  v. 
Mlnott,  9  Iowa  408;  Crawford  v.  Mc- 
Klnnv.  166  Pa.  St.  606.  SO  A  1046. 

sa.  Dlbol  V.  Mlnott.  9  Iowa  403: 
Barnard  v.  McLeod,  114  Mich.  73.  72 
NW  84  (holding  that  a  contract  to 
erect  five  houses,  deacribed.  on  lands 
to  be  designated,  to  be  completed  at 
a  fixed  time,  for  a  definite  price  for 
each  house,  is  a  separable  contract). 

ST.  Partridge  v.  Forsyth,  89  Ala. 
800;  East  Union  Tp.  v.  Comrey,  6  Pa. 
Cas.  880.  9  A  890. 

86.  Hodges  V.  Sublett.  91  Ala.  688, 
8  S  800;  Fauble  v.  Davis.  48  Iowa 
468;  Ripley  v.  Crocker,  47  Me.  870. 
74  AmD  491:  Springfield  v.  Harris. 
107  Mass.  632:  Munroe  v.  Perkins,  9 
Pick.  (Mass.)  298,  20  AmD  475.  See 
generally  Contracts  [9  Cyc  661]. 

M.  Cal. — O'Connor  v.  Hooper,  102 
Cal.  628,  36  P  939. 

Oa. — Beck  v.  Pounds,  20  Qa.  86. 
Ida. — Buster  v.  Fletcher,  22  Ida. 
172,  126  P  226. 
ill.— Combs  v.  Steele.  80  111.  101. 
Ind. — Davis,  etc.  Bldg.,  etc..  Co.  v. 
MoKlnney,   11   Ind.  A.   696.   88  NB 
1098;  Current  v.  Fulton,  10  Ind.  A. 
917,  88  NB  419;  Davis,  etc..  Bldg:,  etc. 
Co.  V.  Booth.  10  Ind.  A.  364.  87  NE 
818:  Davis,  etc,  Bldg.,  etc.,  Co.  v. 
HUlsboro  Creamery  Co.,  10  Ind.  A. 
42.  37  NB  649. 

Mass. — Costlgan  v.  Lunt,  104  Mass. 
217. 

Mich. — Davis,  etc,  Bldg.,  etc,  Co. 
V.  Murray,  102  Mich.  217.  ^0  NW  437. 

Minn. — Cornish  v.  West.  82  Mliln. 
107.  84  NW  750,  62  LRA  856. 

Mo. — Davis  V.  Hendrix,  69  Mo.  A. 
444. 

Nebr. — Davis  v.  Ravenna  Creamery 
Co..  48  Nebr.  471,  67  NW  436. 

S.  D.— Frost  V.  Williams,  2  S.  D. 
467,  60  NW  964. 

Wis. — Davis,  etc.,  Bldg..  etc..  Co.  v. 
Cupp.  89  Wis.  673,  62  NW  620. 

60.  Waddy  Bluegrass  Creamery 
Co.  V.  Davis-Rankin  BldR.,  etc..  Co.. 
103  Ky.  679.  46  SW  895,  20  KyL  269 
(holding  that,  although  the  sub- 
scribers to  the  stock  of  a  proposed 
corporation.  In  undertaking  to  pay 
for  a  building  to  be  erected  for  the 


corporation,  use  the  words.  "We,  the 
subscribers  hereto  agree  to  pay  tbe 
above  amount,"  the  express  stipula- 
tion of  the  writing  that  '*each  stock- 
holder shall  be  liable  only  for  the 
amount  subscribed  by  him"  renders 
the  contract  several,  and  not  Joint). 

61.  Chicago  Bldg.,  etc,  Co.  v.  Gra- 
ham, 78  Fed.  85.  23  CCA  667;  Davis, 
etc.,  Bldg.,  etc,  Co.  v.  Jones,  66  Fed. 
124,  14  CCA  80:  Davis,  etc.,  Bldg.. 
etc.,  Co.  V.  Barber.  61  Fed.  148  [app 
dlam  60  Fed.  466,  9  CCA  79,  and 
dlsappr  Davla  v.  Shafer.  60  Fed. 
7641;  waddy  Bluerrass  Creamery  Co. 
V.  Davls-Rankln  Bldg.,  etc,  Co..  103 
Ky.  679,  48  SW  896.  20  KyL  269. 

es.  Buster  v.  Fletcher.  22  Ida. 
172,  185  P  226. 

68.  Ptttsley  v.  Ring,  206  Pa.  193. 
66  A  920  (holding  that,  where  plain- 
tiff agreed  in  wrltlnv  to  build  for 
one  hundred  and  elgnty-siz  defend- 
ants a  milk  condensery,  the  price  as 
agreed  on  to  be  paid  by  defendants 
who  were  also  to  furnish  the  land  on 
which  the  building  was  to  be  erected. 
It  was  a  Joint  obligation  of  defend* 
ants;  and  It  was  Immaterial  that  de- 
fendants had  agreed  to  become  In- 
corporated for  the  purpose  of  con- 
ducting the  business,  where  the  toul 
subscription  to  the  .  stock  of  such 
corporation  was  less  than  the  con- 
tract price  of  the  condensery.  and 
thirty-six  of  tbe  defendants  sub- 
scribed no  stock  at  all). 

64.  Moreing  V.  Weber.  8  Cai.  A 
14,  84  F  220. 

65.  Moreing  v.  Weber,  3  Cal.  A 
14.  84  P  220  (holding .  that,  where 
owners  of  frontage  along  a  street 
were  Jointly  and  severally  liable  to 
a  contractor,  under  a  contract  for  tbe 
Improvement  of  the  street,  for  the 
contract  price,  the  fact  that  the  con- 
tractor received  a  portion  of  tbe 
amount  due  from  certain  of  tbe 
owners  did  not  debar  him  from 
selecting  others  and  recovering  tbe 
balance  of  the  contract  price  against 
them  Jointly,  under  Code  Civ.  Proc 
S  383,  providing  that  persons  sever- 
ally liable  on  the  same  obligation 
may  all.  or  any  of  them,  be  included 
In  the  same  action  at  the  option  ot 
ptaintlff). 

66.  U.  S.— Oocker  v.  U.  S..  81  CL 
CI.  256;  Taylor  v.  District  of  0>liuii- 
bla.  17  Ct.  CI.  367. 

Cal. — Lapp-Glfford  Co.  v.  Muscoy 
Water  Co.,.  166  Cal.  25.  134  P  989. 

Del. — Randal  v.  Chesapeake,  etc.. 
Canal  Co.,  1  Del.  238. 

111.— Nelson  v.  Pickwick  Aaaoclated 
Co.,  30  111.  A.  888. 

Ind,— McKensle  v.  Edlnburg.  72 
Ind.  189. 


For  later  cases,  OereUwneiits  and  Shanges  In  the  law  see  cumulative  Annotations, 
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inelndes  power  to  use  all  neoessary  meass,  whether 
of  labor  or  materialB,  altho^i  not  specially  men- 
tioned, to  complete  the  wort*^  Bat  where  the  obli- 
gations are  expressed  in  clear  and  nnambiguons  lau- 
ga&gt,  further  and  greater  obligatioos  which  cannot 
be  reasonably  supposed  to  have  been  within  the  con- 
templation of  the  parties  cannot  be  implied,"" 

[4  48]  L.  Ab  to  Paoalties  and  Lianidated  Dam- 
ac»— 1*  la  OeneraL"*  Whether  a  sum  agreed  be- 
tween the  parties  to  be  paid  in  the  event  of  a  breach 
of  the  building  contract  is  termed  by  them  "a 
penalty"  or  "liquidated  damages"  is  not  control- 


ling on  the  question  of  eonstmotion,  their  use  of 
su^  words  not  always  being  conclusiTe  and  there 
seems  to  be  a  leaning  against  construing  the  con- 
tract so  as  to  compel  the  builder  to  pay  the  sum 
mentioned  as  stipulated  damages,  and  a  disposition 
to  r^ard  the  sum  agreed  to  be  paid  as  a  penalty  to 
enforce  performance.^^  The  intention,  however,  of 
the  parties  and  the  subject  matter  and  nature  of  the 
agreement  are  to  be  considered  in  determiiiing  the 
meaning  of  the  ei^ression  and  the  question 
whether  the  som  is  to  be  treated  as  liquidated  dam- 


Kan. — Thurbcr  v.  Ryan,  IS  Kan. 

Hd. — Harrison  v.  McLauiAIln,  108 
Hd.  427,  70  A  424;  Black  v.  Woodrow. 
n  ltd.  194;  Denmead  v.  Coburn,  Ifi 
Hd.  29. 

Mass.— White  v.  McLarsn.  1  Bl 
Mass.  SBS.  24  NB  »11;  Rlckar  v.  Cut- 
ter, 8  Gray,  248. 

Mich.— Ferine  v.  StandSeld,  107 
Hlch.  fiB3,  6B  NW  141. 

N.  H. — Smith  V.  Beaton,  etc  B> 
C&..  26  N.  H.  4S8. 

N.  J. — Trenton  t.  Bennett.  27  N.  J. 
512.  72  AmD  272. 

Oh.— Ashley  v.  Henahan,  ft  Oh. 
6».  47  NE  S72. 

Or. — ^Baker  City  Mercantile  Co.  v. 
Idaho  Cnnent  Pipe  Co.,  67  Or.  872. 
126  P  22. 

Wash.— Rust  t.  IT.  8.  Fidelity,  etc., 
Co.,  87  Wash.  98.  161  P  248. 

[a]  XUastratiea^f  1  >  Where  a 
contract  provided  that  the  builder 
ahould  make  excavations  and  pat  In 
foundations  accordlnff  to  plans  and 
speelttcatlona,  Ineludlnv  all  labor  and 
Bialorfal  Incident  thereto,  and  In 
order  to  make  the  excavations  ox  the 
required  depth  It  became  necessary 
to  underpin  a  house  standlnr  on  the 
line  of  one  of  the  foundatlone,  and 
to  use  a  certain  quantity  of  lumber 
for  the  purpose  of  anstalnInK  the 
■Ides  of  the  trenches.  It  was  held 
that  the  underplnnlnc  of  the  house, 
aad  the  lumber  used  Tn  the  trenches, 
were  included  In  the  terms  of  the 
contract.  Ashley  v.  Henahan,  fi6  Oh. 
St  »f,  4?  NE  B7S.  (2)  A  bulMlnc 
GDRtraet  requiring  pressed  brick 
'*walls"  ImpAedly  requires  pressed 
brick  "chimneys"  which  are  a  part 
thereof.  Chamberlain  v.  Hlbbard, 
28  Or.  428,  38  P  487. 

[b]  Xmploymeat  of  oompeteat 
nclaeer^A  provision  that  work  is 
to  be  dona  under  the  supervision  of 
u  employer's  enrlneer  and  to  his 
satisfaction  Impliedly  binds  the  em- 
ployer to  employ  only  »  competent 
engineer.  Smith  v,  Boston,  etc,  R. 
Co.,  S6  N.  H.  468. 

[c]  VazBlshlnr  bvlUsr  with  msts- 
rbus. — ^An  employer  bound  to  furnish 
materials  to  the  builder  impliedly 
acrees  to  furnish  them  In  time  to 
enable  the  builder  to  finish  hfs  work 
within  a  time  specifled.  Smith  v. 
Boston,  etc,  R.  Co.,  26  N.  H.  468. 

Id]  MiUag  of  eevCUoates.— An 
owner  who  a«rees  to  pay  the  builder 
periodically  for  work  which  the  em- 
ployer's enslneer  certifies  to  have 
been  done  by  the  builder  impliedly 
agrees  that  the  certlflcates  shall  be 
made  by  the  engineer.  Randel  v, 
Chesapeake,  etc..  Canal  Co.,  1  DeL 
23S. 

[el  Vhere  is  an  Implied  contract 
oa  Um  part  of  the  owner  to  keep 
woxk  la  amth  a  state  of  forwardness 

as  will  enable  the  builder  to  perform 
his  contract  within  a  time  limited. 
Nelson  v.  Pickwick  Associated  Co., 
30  HI.  A.  33S. 

«7.  Neeley  v.  Searlght,  11?  Ind. 
3K.  15  NE  598-  Norton  v.  Main© 
Univ..  106  Me.  428,  76  A  912;  Paturso 
V.  Shuldlner.  126  App.  Dlv.  636,  110 
NYS  137. 

[a1  Tbm  law  Implies  the  consent 
or  the  owner  that  the  contractor 
should  take  such  steps  toward  the 
completion  of  the  work  aa  the  neces- 
sities of  the  occasion  demand.  Nee- 
ley V.  Searlght,  112  Ind.  316,  IE  NB 

[b]  A  oottvaet  to  Ksep  «p  a  MUio- 


Inr  maA  to  Umvm  It  wen  sqppested  In- 
cludes all  necessary  means  for  the 
Job,  whether  of  labor  or  materials, 
although  not  specially  mentioned. 
Cobb  V.  West,  11  N.  Y.  Super.  88. 

[c]  Vails  asd  bolts^A  buildlnir 
contractor  Is  bound  to  furnish  nails 
and  bolts  necessary  to  make  the 
structure  safe,  although  the  speclll* 
cations  do  not  call  for  them.  Pa- 
turso  V.  Shuldlner,  126  App.  Dlv,  686, 
110  NTS  127. 

68.  U.  B.— Weld  V.  Goldenberg,  65 
Fed.  466,  13  CCA  12;  Olbhons  v.  U.  8., 
15  Ct.  CI.  174 

I>.  C. — Carver  v.  Hall,  I  App.  170. 

111.— Owen  V,  Stevens,  *78  Ul.  462. 

Iowa. — ^McNalty  v.  Stearns,  8B  Iowa 
437.  62  NW  367. 

Ky.— Rhodea  v.  Cox,  9  KyL  M5. 

Me.— Mason  v.  Bridge,  14  Me.  46S, 
31  AmD  fff. 

Mich.— Bell  V.  Harvey,  60  Mich.  E9, 
14  NW  699. 

Minn. — Larson  v.  Bchmaus,  81 
Minn.  410,  18  NW  278. 

Miss. — Oroton  Brldse,  etc.,  Co.  v. 
Alabama,  etc.,  R.  Co..  SO  Miss.  162. 
81  8  739. 

Mo. — Ittner  v.  St.  Louis  Exposi- 
tion, etc.,  Assoc,  97  Ho.  661,  11  SW 
68:  Reed  v.  Conway,  26  Mo.  12:  Held- 
brinkT,  StAaftner,  147  Mo.  A.  632. 
127  8W  411;  Rothwell  T,  D«an,  60 
Mo.  A.  4SS. 

Nebr.— O'Rourke  t.  Burke,  44  Nebr. 
221,  <2  NW  17. 

N.  T.^ — Hughes  v.  Harbor,  etc, 
Bldg.,  etc,  AsBoc  121  App.  Dlv.  186. 
116  NTS  220:  Preston  y.  Syracuse, 
92  Hun  201.  86  NYS  716  faS  168  N. 
T.  266,  68  NE  891:  Millstone  Granite 
Co.  V.  Dolati,  61  N.  Y.  Super.  106,  18 
NYS  791  [aS  126  N.  T.  607  mem.  22 
NE  1082  meml;  Asbestollth  Mfg.  Co. 
V.  HowUnd,  120  NYS  93:  Rlesner  V. 
Calvert  Constr.  Co..  108  NYS  747. 

Oh.— Felke  v.  C.  &  B.  R.  Co.,  6  Oh. 
Clr.  Ct.  199,  8  Oh.  Clr.  Dec  100. 

S.  C. — Day  v.  Pickens  County.  68 
S.  C.  46,  20  BE  681. 

Tex. — Olson  v.  Burton.  (Civ.  A.) 
141  SW  549;  Wright  v.  Meyer,  (Civ. 

A.  )  25  8W  1122. 

Vt. — Emery  v.  Thompson,  27  Vt. 
614. 

Can.-~Gllbert  Blasting,  etc,  Co.  v. 
Rex,  83  Can.  S.  C.  21 :  Reg.  v.  Mc- 
Oreevy,  IS  Can.  8.  C.  271. 

Ont.— Canty  v.  Clarke,  44  U.  C.  Q. 

B.  606. 

[a]  SUurtratlons^d)  A  contract 
to  deliver  a  building  complete  In  ac- 
cordance with  plans  ana  specifica- 
tions, calling  for  the  use  of  certain 
materials  and  the  doing  of  certain 
work  to  make  a  waterproof  cellar, 
with  a  guaranty  of  the  cellar  from 
the  builder  for  five  years,  does  not 
amount  to  a  covenant  to  deliver  a 
waterproof  cellar.  Weld  v.  Oolden- 
berg,  66  Fed.  466.  12  CCA  12.  (2)  An 
owner  who  promises  a  materialman 
to  pay  for  all  materials  which  the 
builder  may  get  for  the  building  is 
not  liable  for  material  furnished  to 
the  builder  before  his  promise.  Owen 
V.  Stevens,  78  III.  462.  (3)  Under  a 
contract  between  a  contractor  and  a 
subcontractor  a  provision  that  the 
contractor  ta  not  to  be  liable  for  any 
damages  accruing  to  the  subcontrac- 
tor from  delay  on  the  part  of  other 
contractors  does  not  render  the  con- 
tractor liable  for  failure  to  bind  one 
with  whom  he  has  contracted  for 
certain  materials  to  furnish  the  same 
without  delay  when  needed.  Mc- 
Nulty  V.  Steams,  86  Iowa  437,  52  NW 


367.  (4)  A  contract  to  put  a  mill  up 
and  In  running  order  does  not  com- 
pel the  painting  of  the  mill  as  requi- 
site to  Us  completion.  Rhodes  v. 
Cox,  9  KyL  895.    (6)  A  contract  re- 

Julrlng  a  builder  to  take  all  risks 
rom  floods  occurring  before  the 
completion  of  a  levee  does  'not  Im- 
pose on  the  builder  a  liability  for 
losses  Inearred  by  the  other  party 
to  the  contract  during  a  previous 
construction  of  the  levee  Rothwell 
v.  Dean,  60  Mo.  A.  428.  (6>  By  re- 
serving an  option  to  make  payments 
by  assuming  lumber  bills  an  owner 
does  not  assume  payment  of  lumber 
bills  unknown  to  him  at  the  time  or 
contractlns.  O'Rourke  v.  Burke,  44 
Nebr.  221V18  NW  17.  (7)  A  contract 
to  build  a  bridge  and  to  keep  tha 
bridge  in  repair  for  a  speeined  time 
does  not  render  the  builder  liable  to> 
rebuild  If  destroyed  by  fire.  Living- 
ston County  v.  Oravec  82  Mo.  47», 
(8>  A  eontract  to  build  a  bridge  so 
aa  not  to  Interfere  with  the  runnlnir 
of  trains  over  it  Is  not  a  gnaran^  of 
the  safe  passace  of  trains  over  the 
brides,  and  In  the  absence  of  negll- 
genoe  or  unsklllfulness  on  his  part, 
the  builder  Is  not  liable  If  the  bridge 

fives  way  under  a  passing  tram, 
elke  v.  (5.  A  E.  a  Co..  6  Oh.  Clr.  Ct. 
199.  8  Oh.  Clr.  Dec  100. 

{ b]  Xetght  of  dank— If  a  contraet 
reaulres  that  a  dam  ahall  be  built 
"of  the  same  height,  thickness,  anil 
quality  of  work'^  as  an  old  dam 
there  standing,  and  the  old  dam  was 
never  flnlshedT  but  only  Its  front  part 
raised  to  Its  Intended^  height,  a  fair 
construction  of  the  contraet  requires 
that  the  nei^  dam  shall  be  made  aa 
high  as  the  front  of  the  old  one. 
Hason  V.  Bridge,  14  Me.  468,  21  AmD 

tonerally   Dunages  CI* 
Cyc  89].  And  see  supra  1  20. 

TO-  Coen  v.  Blrchard,  124  Iowa 
894,  100  NW  48:  Moore  V.  Platte 
County,  8  Mo.  467:  Ward  v.  Hudson 
River  Bldg.  Co.,  12iS  N.  Y.  230,  26  NB 
266;  Small  v.  Burke,  92  App,  Dlv. 
338,  86  NYS  1066. 

[a]  The  use  of  tlis  words  *Voxfal^ 
tnrs,^  '^Mualte,"  mmA  •VqaUaM. 
damarss''  In  a  nuUdlng  contract,  for 
the  purpose  of  determining  tba 
amount  thereof  tn  the  event  of  Its 
breach.  Is  not  controlling,  although, 
due  weight  should  be  given  to  them 
In  connection  with  other  parts  of  the 
agreement  and  other  circumstances, 
St.  Louis,  etc,  R,  Co.  v.  Oaba,  7S- 
Kan.  432.  97  P  436. 

71.   Moore  v.  Platte  County.  8  Mo. 
467;  Archbold  v.  Wilson.  22  U.  C. 
B.  690. 

TS.  Ward  v.  Hudson  River  Bldg.. 
Co.,  126  N.  Y.  280.  26  NE  266:  Flti- 
Patrick  V.  Cottlngham,  14  Wis.  219- 
(holding  that,  where  K  oontracted 
with  C  for  the  building  of  a  mill, 
agreeing  to  furnish  to  him  all  mate- 
rials as  fast  aa  needed,  etc.,  and  to- 
pay  him  one  thousand  dottars  "Axed 
and  stipulated  damages"  for  any  All- 
ure In  performance  upon  his  part, 
the  one  thousand  dollars  was  In  the 
nature  of  a  penalty,  and  plaintiff 
was  entitled  to  recover  only  his  ac- 
tual damages). 

[a]  The  test  of  snforseaUli^  of 
a  provision  for  payment  of  a  certain 
amount,  described  as  either  a  pen- 
alty or  liquidated  damages.  Is  the  in- 
tent of  the  parties,  ascertainable 
from  the  Instrument  Itgalf  and  fr 
all  the  '  evidence  bel| 
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ages  or  peiiftlty  must,  where  there  is  nothing  en 
the  face  of  the  contract  which  will  militate  against 
the  sum.  being  liquidated  damages,  depend  on  the 
evidence/^  It  seems,  however,  a  general  rule  that 
the  sum  fixed  by  the  parties  is  deemed  to  be  liqui- 
dated  damages  and  recoverable  as  such,  where  the 
damage  and  loss  which  may  be  presumed  to  result 
from  nonperformance  are  uncertain  and  incapable 
of -exact  ascertainment,"  and  where  the  amount 
named  is  not,  on  the  face  of  the  contract,  out  of  all 
proportion  to  the  probable  loss.^''  But  it  will  be 
treated  as  a  penalty,  where  the  sum  which  has  been 
stipulated  as  a  payment  by  the  defaulting  party  is 
disproportionate  to  the  presumable  or  probable  dam- 


age or  to  a  readily  ascertainable  loss/*  or.  where  a 
party  8tip>ulates  to  build  in  a  particular  manner 
within  a-  given  time,  and,  on  failure,  to  pay  a  named 
sum,'' 

[$49]  2.  For  Delay.  The  question  as  to  liquidated 
damages  or  a  penalty  very  frequraitly  arises  under 
contracts  which  provide  a  forfeiture  of  a  certain 
amount  for  each  day  in  which  the  work  is  delayed. 
The  courts  have  usually  construed  sueh  forfeiture 
clauses,  when  reasonable,  as  liquidated  damages 
rather  than  as  a  penalty,^^  and  this  principally  on 
the  ground  of  the  uncertainty  in  calculating  the 
dam^es  claimed."  Where,  however,  from  a  con- 
sideration of  the  contract,  and  from  the  intention 


bearing  on  th«  fafmesa  of  the  stipu- 
lation. Traub-DIttmar  Constr.  Co.  v. 
Uartman,  61  Misc.  178,  112  NYS  919. 

73.  Mills  V.  Paul,  (Tex.  Civ.  A.) 
30  S-W  658  (holding  that  It  devolves 
on  the  builder  to  establish  by  evi- 
dence a  condition  of  things  which 
would  cause  the  sum  to  be  regarded 
as  a  penalty  where  the  expression 
used  Is  "liquidated  damages";  and 
that  evidence  that  the  owner  had 
made  a  lease  of  the  building  to  go 
into  efleot  on  Its  completion  and  had 
agreed  to  abate  his  rent  pending  com- 
pletion, of  which  fact  the  builder  was 
aware,  and  that  the  tenant  on  com- 
pletion paid  a  specified  monthly 
rental,  was  not  sumcient  to  support 
a  finding  that  the  provision  was  for 
a  penalty). 

74.  111.— McCullough  V.  Moore,  111 
111.  A.  646. 

N.  T. — Ward  v,  Henderson  River 
Bldg.  Co.,  126  N.  Y.  230,  26  NB  256. 

S.  C. — Worrell  v.  McCltnaghan,  36 
S.  C.  L.  116. 

Tex. — Mills  V.  Paul,  (Civ.  A.)  30 
SW  558;  Fort  v.  Cameron,  1  Tex.  A. 
Civ.  Cas.  i  1112. 

Wash. — Relchenbach  v.  Sage,  13 
Wash.  364,  43  P  364,  62  AmSR  51. 

[a]  TlM  extent  of  the  probabla 
ftttnn  loas  which  shall  be  paid  in 
the  event  of  a  breach  of  contract 
may  be  agreed  on  in  advance,  where 
the  resulting  damages  are  uncertali> 
and  the  amount  so  flxed,  if  reason- 
able, will  be  allowed  on.aefauU.  St. 
Louis,  etc..  R.  Co.  V.  Oaba,  78  Kan. 
432,  97  P  435. 

TB.  III.— McCulIough  V.  Moore,  111 
111.  A.  646. 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Gaba,  78  Kan.  432,  97  P  436  (holding 
that  an  agreement  for  the  payment 
of  a  certain  sum  in  Uie  event  of  the 
breach  of  a  bulldlnar  contract  la  gen- 
erally held  to  be  liquidated  damages, 
and  not  a  penalty,  when  the  sum 
named  is  not  excessive). 

Md. — United  8urety>  Co.  v.  Sum- 
mers, 110  Md.  96.  72  A  776. 

N.  T.— Ward  v.  Hudson  River  Bldff. 
Co..  126  N.  Y.  230,  26  NB  256. 

Tex.— Mills  v.  Paul,  (Civ.  A.)  30 
SW  558. 

[a]  Amount  most  not  be  dispro- 
portionate.— The  amount  stipulated  In 
the  contract  as  liquidated  damages 
must  not,  either  on  the  face  of  the 
contract  or  from  all  the  circum- 
Btancea,  be  disproportionate  to  the 
probable  actual  loss  sustained  by  the 
party  seeking  to  enforce  the  pro- 
vision. Traub-Dittmar  Constr,  Co,  v. 
Hartman.  61  Misc.  173,  112  NTS  919. 

[b]  To  aaoertain  wlietlier  m  «tlpn> 
lauoa  for  Uqnldatad  damages  Is  pro* 
portionate  to  the  actual  damages  sus- 
tained, there  must  be  some  evidence 
of  damage;  and  If  there  Is  no  evi- 
dence dehors  the  contract  as  to  the 
actual  damage  sustained,  the  penalty 
or  forfeiture,  no  matter  how  It  may 
be  described,  will  not  be  allowed. 
Traub-Dlttmar'  Constr.  Co.  v.  Hart- 
man.  61  Misc.  173.  112  NTS  919. 

76.  First  Orthodox  Cong.  Church 
v.  Walrath.  27  Mich.  232;  Cochran  v. 
People's  R.  Co.,  113  Mo.  359.  21  3W 
6;  ward  v.  Hudson  River  Bldg.  Co., 
125  N.  Y.  230.  26  NE  256. 

[a]    A  stlpnJatloa  oreates  a  penalty 


where  the  owner  im  at  liberty  to  em- 

Soy  persons  to  complete  the  bulld- 
g  If  the  builder  Is  In  default  and 
where  actual  damages  by  reason  of 
his  delay  may  be  readily  determined. 
Brennan  v.  Clark,  99  Kebr,  886,  45 
NW  472. 

[b]  Peroentag^s  rotalned  nntU 
oompletion  of  the  work,  althonffb  d*> 
olared  by  tbe  oontraot  to  be  forfeited 

In  case  of  annulment,  must  be  treated 
as  penalty  and  not  as  liquidated  dam- 
ages. Sattertee  v.  U.  S.,  30  Ct.  CI.  31. 

77.  Tayloe  v.  Sandlford,  7  Wheat. 
(U.  S.)  13,  6  L.  ed.  384;  Nash  v.  Her- 
moslUa,  9  Cal.  684,  70  AmD  676; 
Moore  v.  Platte  County,  8  Mo.  467. 

78.  U.  S. — Simpson  Bros.  Corp,  v. 
White,  187  Fed.  418;  Caldwell  v. 
Schmulbach,  176  Fed.  429;  Texas, 
etc.,  R.  Co.  V,  Rust,  19  Fed.  239. 

Ala. — George  v.  Roberts,  186  Ala. 
521,  66  S  346. 

Ark.— Cox  v.  Smith,  93  Ark.  871, 
125  SW  437.  137  AmSR  89:  Nllson  v. 
Jonesboro,  57  Ark.  168.  SO  SW  1099. 

Cal. — Nash  v.  Hermosllla,  9  Cat 
684,  70  AmD  676. 

Ga. — Washington  v.  Potomac  Engi- 
neering, etc.,  Co.,  132  Ga.  849,  65 
SB  80:  Heard  v.  Dooly  County,  101 
Ga.  619,  28  8E  986: 

111. — Hennessy' V.  Metzger,  162  111. 
506,  38  NE  1058,  43  AmSR  267. 

Ind. — Barber  Asphalt  Pav.  Co.  V. 
Wabash.  43  Ind.  A  167,  86  NE  1034; 
Swtft  Co.  V.  Dolle,  89  Ind.  A.  653,  90 
NE  678. 

Ind.  T. — Choctaw  R.,  etc.,  Co.  v. 
McAlester,  7  Ind.  T.  620,  104  SW 
821. 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Gaba,  78  Kan.  432,  97  P  435. 

Ky. — Illinois  Surety  Co.  v.  Oarrard 
Hotel  Co.,  118  SW  967. 

I,a.— Hebert  v.  Well.  116  La.  424, 
39  3  389 

Ud. — Cowa.n  v.  Meyer,  126  Md.  460, 
94  A  18;  Graham  v.  Cooper,  119  Md. 
268,  86  A  991:  United  Surety  Co.  v. 
Summers,  110  Md.  95,  72  A  775; 
Gelger  v.  Western  Maryland  R.  Co., 
41  Hd.  4. 

Mass. — ^WalDs  v.  Wenham,  204 
Mass.  S3,  90  NE  396.  17  AnnCas  C44; 
Morrison  v.  RtChardaon,  194  Mass. 
370,  80  NE  468:  Phaneuf  v.  Corey, 
190  Mass.  237,  76  NE  718;  Folsom  v. 
McDonough,  6  Cush.  S08.  ^  , 

Mich. — German  v.  Union  School 
Dlst.,  158  Mich.  214,  122  NW  524,  128 
NW  798. 

Minn. — Robertson  v.  Grand  Rapids, 
96  Minn.  $9,  104  NW  716  (holding 
particular  stipulation  too  uncertain). 

Mo. — Thompson  v.  St.  Charles 
County,  227  Mo.  220,  126  SW  1044; 
Ramlose  v.  Dollman,  100  Mo.  A.  347, 
73  SW  917  (ten  dollars  a  day  not 
unreasonable  where  rental  value 
three  hundred  dollars  a  month). 

Nebr.- Jobst  v.  Hayden.  88  Nebr. 
469.  129  NW  992;  Brennan  v.  Clark, 
29  Nebr.  385,  46  NW  472. 

N.  J. — Van  Busklrk  v.  Passaic  Tp. 
Bd.  of  Education,  78  N.  J.  L.  650,  76 
A  909 ;  Monmouth  Park  Assoc.  v. 
Wallis  Iron  Works,  55  N.  J.  L.  132. 
26  A  140.  39  AmSR  626,  19  L.RA  466; 
McClintlc  Marshall  Constr.  Co.  v. 
Hudson  County,  83  N.  J.  Eq.  639,  91 
A  881;  Jersey  City  v.  Flynn,  74  N. 
J.  Eq.  104,  70  A  497. 


N.  T. — Macey  Co.  v.  New  York,  144 
App.  Dlv.  408,  129  NYS  241  [afl  ZOS 
NT  Y.  614  mem.  101  NE  1110  mem]; 
Couch  v.  Newtown  Council  Bldg. 
Assoc.,  109  App.  Dlv.  856,  96  NYS  441; 
Brooklyn  Structural  Steel  Corp.  v. 
Lechtman,  92  Misc.  164,  165  NYS 
a20i  Weeks  v.  Little,  47  N.  Y.  Super. 
1  [mod  89  N.  Y.  566];  Lennon  v. 
Smith,  14  Daly  620.  1  NYS  97  [rev 
on  other  grounds  124  N.  Y.  578]; 
Traub-Dlttmar  Constr.  Co.  v. .Hart- 
man,  61  Misc.  173,  112  NTS  919: 
Bridges  V.  Hyatt.  8  AbbPr  449  [aff 
16  NT  T.  646];  Pettis  v.  Bloomer.  21 
HowPr  317. 

Or. — Louis  V.  Brown,  7  Or.  3ZG. 

Pa. — Malone  v.  Philadelphia.  14T 
Pa.  416.  23  A  628*  Faunce  v.- Burke, 
16  Pa.  469,  66  AmD  519. 

S.  C. — Carter  v.  Kaufman,  67  S.  C. 
456,  46  SE  1017. 

Tex. — Collier  v.  Betterton,  87  Tex. 
440.  29  SW  467;  Indlanola  v.  GuU, 
etc.,  R.  Co.,  66  Tex.  594. 

Va. — Crawford  v.  Heatwole.  110  Va. 
368,  66  SE  46.  34  LRANS  687;  Welch 
V.  McDonald,  86  Va.  600,  8  SE  711. 

Wash. — Dickerman  v.  Reeder.  59 
Wash.  406.  109  P  1060. 

Wis.' — Davis  v.  La  Crosse  Hospital 
Assoc..  121  Wis.  679,  99  NW  351,  1 
AnnCas  960  (twenty  dollars  a  day 
not  unreasonable  where  building  cost 
twenty-four  thousand  dollars). 

Eng. — Stegmann  v.  O'Connor.  81 
L.  T.  Rep.  N.  S.  627;  Fletcher  v. 
Dyche.  2  T.  R.  82,  100  Reprint  18. 

Ont. — Kerr  Engine  Co.  v.  Frendi 
River  Tug  Co.,  21  Ont.  A.  160  [app 
dism  24  Can.  S.  C.  703];  McBean  v. 
KInnear,  23  Ont.  313;  McNamara  r. 
Skain,  23  Ont.  108  [foil  Toke  v.  An- 
drews. 8  Q.  B.  D.  428]:  Chatterton 
V.  Crothers,  9  Ont.  683;  Scott-v.  Dent, 
38  U.  C.  Q.  B.  30;  Archbold  v.  WUsoa 
32  U.  C.  Q.  B.  690;  McPhee  v.  Wilson, 
25  U.  C.  Q.  B.  169. 

Pr.  Edw.  I8l. — ^Lefurgy  v.  Mc- 
Gregor, 1  Pr.  Edw.  Isl.  272. 

Ca]'  Bnlldlar  of  VMMl^It  has 
been  held  that  In  a  contract  for 
building  a  vessel,  where  It  was  stipu- 
lated that  if  it  was  not  completed 
by  a  specified  date  defendant  was  to 
pay  therefor  to  plaintiffs  at  a  cer- 
tain rate. per  month  for  any  delay 
In  Its  completion  after  that  time,  and 
the  parties  bound  themselves  to  th« 
hithful  performance  of  the  contract 
in  a  speelfled  sum,  the  damages  for 
Buch  delay  were  liquidated  by  tbe 
agreement.  Curtis  v.  Brewer,  IT 
Pick.  (Masa.)  61S. 

[b]  VrovlaloB  for  aotnal  danufti 
only. — A  daase  In  a  building  con- 
tract, that  "the  owner  shall  wltb- 
hold  the  sum  of  ten  dollars  per  day 
for  each  day  that  any  portion  re- 
mains undelivered  at  the  expiration 
of  the  above  time  limit,"  in  connec- 
tion with  a  further  clause  that  "tli* 
owner  agrees  to  reimburse  the  con- 
tractor for  any  loas  owing  to  an 
delay;  the  contractor  agrees  to  ma« 
good  to  the  owner  any  damage  cauaed 
fay  his  delay."  merely  provides  tat 
the  payment  for  actual  damages  and 
Is  not  a  provision  for  a  penalty  or 
for  liquidated  damages.  Otis  v.  Cot- 
taga  Grove  Mfg.  Co..  121  111.  A.  JJ>. 
236. 

W.   U.  S. — Chapman  DecoratiwCo. 


For  later  eases,  dsvslopmsats  and  shanffss  In  the  law  see  cumulative  AnnoUtlons,         tm*^ . 
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tsd  eimunatsnees  of  tiie  parties,  it  can  be  deter- 
mined that  the  t^eement  was  really  intended,  or 
should  be  construed,  as  a  penalty,  the  courts  have 
not  hesitated  so  to  eonstme  it,  as  where  the 
unoont  stipulated  for  is  disproportionate  to  the 
preBDmable  or  probable  damage."^ 


50}  H.  Evtdenoe  To  Aid  Oonstnicldon."'  In 
aecordanee  with  the  general  principles  oiV-evidence," 
where  the  conatmetion  of  the  building  eo&tract  iS' 
in  donbt,  evidence  showing  the  facts  existing  at  the 
time  of  the  execution  of  the  contract  and  the  eir^ 
cumstances  of  the  parties  is  admissible." 


V.  HODinOATIOV  AMD  MEBGEB 


[(  51]  A.  In  General"  The  parties  to  a  buildinj^ 
contract  have  a  right  to  alivr  or  to  modify  the  origi- 
nal eontraet"*  by  mutual  consent."  Thus  the  con- 
tractor and  the  owner  may,  by  subsequent  agree- 
ment,  modify  the  original  contract  and  authorize  or 


require  deviations  and  departures  therefrom  ;^  or 
the  oonteaot  may  be  merged  in  a  subsequent  on^' 
and  the  new  agreement  either  ezprasly  or  impliedly 
may  waive  any  right  either  would  otherwise  have 
had.''  But  in  the  absence  of  any  provision  therefor 


V.  Security  Mut.  L.  Ins.  Co..  149  Fed. 
189.  79  CCA  137;  Texas,  etc.,  R.  Co. 
V.  Rust,  19  Fed.  239. 

Ark. — Nllson  v.  Jonesboro,  B7  Ark. 
168,  20  SW  1093:  Lincoln  v.  Little 
Rock  Granite  Co..   66  Ark.  405,  19 

SW  loss. 

Ga. — Washington  v.  Potomac  En^I- 
neerlni:.  etc..  Co.,  182  Ga.  849,  65  SE 

80. 

111. — Hennessy  v.  Metaser,  162  lU. 
505,  38  NE  1058,  43  AmSR  267. 

Ind. — Barber  Asphalt  Pav.  Co.  v. 
Wabash,  43  Ind.  A.  167.  86  NE  1034. 

Iowa. — Wolf  V.  Des  Moines,  etc.. 
R  Co..  64  Iowa  380,  20  NW  481. 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Gaba.  78  Kan.  432^7  P  436. 

Md. — Geiffer  v.  Western  Maryland 
R.  Co..  41  Md.  4. 

Mass. — Chase  v.  Allen,  13  Gray  42. 

N.  Y. — Lennon  v.  Smith,  14  Daly 
620.  1  NTS  97  [rev  on  other  BTounds 
1Z4  N.  T.  678.  27  NB  243];  Traub- 
Dlttmar  Constr.  Co.  v.  Hartman.  61 
Mlac.  173.  112  KYS  919. 

Pa.— Malone  v.  Philadelphia,  147 
Pa.  416.  28  A  628;  Faunce  v.  Burke, 
It  Pa.  469.  66  AmD  619. 

Tex. — Indlanola  v.  Gulf,  etc.,  R. 
Co.,  6C  Tex.  694:  Brown  Iron  Co.  v. 
Norwood.  (Civ.  A.)  69  SW  263  (nve 
dollars  per  day  not  penalty  because 
bulldlnff  had  no  rental  value). 

Ont. — McManus  v.  Rothschild.  26 
Ont  L.  138.  20  OntWR  469:  Hamilton 
r.  Moore,  38  U.  C.  Q.  B.  100,  275,  629. 

[a]  Vadmr  OaL  Ooda  CHt.  »rec  | 
ISn,  provldlnB  that  parties  to  a  con- 
tract may  airee  on  an  amount  as 
liquidated  damages  when  from  the 
uttura  of  the  case  It  would  be  im- 
practicable to  fix  the  actual  damans, 
Uken  In  connection  with  S  1670,  pro- 
riding  that  evenr  contract  by  which 
the  damagea  to  be  paid  for  a  breach 
are  determined  In  anticipation  Is  to 
that  extant  void,  except  as  expressly 
provided  In  I  1671.  a  building  con- 
tractor's bond,  stipulatlhg  that,  if 
the  building  Is  not  completed  on  a 
day  certain  na  shall  pay  one  hundrad 
dollars  for  each  day  of  delay  as 
llautdated  damages,  does  not  of  It- 
seif.  In  the  absence  of  all  other  evi- 
dence, make  It  clear  that  It  would 
be  impracticable  to  flx  the  actual 
damages.  Patent  Brick  Co.  v.  Hoore, 
76  Cal.  205,  16  P  S90. 

BO.  Walt  V.  Stanton,  104  Ark.  9. 
147  SW  446;  Brlckaon  v.  Green,  47 
Wash.  613.  92  P  449;  Jones  v.  Reg.. 
7  Can.  S.  C.  670;  Covert  v.  Janwn. 
1  Sask.  L.  429.  9  WestLR  287. 

81.  Coen  V.  Birchard,  1 24  Iowa 
394,  100  NW  48  <flve  dollars  a  day 
where  rental  value  of  building  not 
more  than  twenty-flve  dollars  a 
month);  Zimmerman  v.  Conrad.  (Mo. 
A.)  74  SW  139  (three  dollars  a  day 
""here  cost  of  building  was  three 
thousand  four  hundred  dollars). 

88.  dtatoma  or  usage  see  Customs 
and  Usages  [12  Cyc  1086]. 

■xpsrt  and  oinnloa  andauoa  see 
E\'ldence  [17  Cyc  25  et  seq]. 

Varol  avuenoa  affaotlag  eontraot 
■ee  EJvidence  [17  Cyc  B87]. 

83.  See  generally  Evidence  [16 
Cyc  1110  et  seq]. 

84.  111. — Saead.  etc..  Iron  Works 
V.  Merchants'  L.  &  T.  Co..  226  111.  442, 
10  NE  237,  9  LRAN8  1O07  and  note. 

Uasa. — Derby  Daak  Co.  v,  Conners 
Bros.  Constr.  Co.,  204  Mass.  4S1,  90 
ME  643. 

HlaBw— at.  Anthonr  Vails  Water- 


Fower  Co.  v.  ISaatman.  20  Minn.  277. 

Nebr. — Doane  College  v.  Lanham, 
26  Nebr.  421,  42  NW  406. 

N.  Y. — Isaacs  v.  Dawson.  70  App. 
Dlv.  232.  76  NYS  337  [alt  174  N.  Y. 
637  mem.  66  NE  1110  mem]:  Dlckln- 
son  V.  Poughkeepsle  Water  (Jomrs..  2 
Hun  615. 

Que. — Page  v.  Connolly,  36  Qua. 
Super.  121. 

[a]  AdnisslblUtT  Of  apaelflaa- 
tloui,— Specifications  not  signed  by 
the  parties  but  agreed  on  by  tham 
when  the  building  contract  was  mode 
are  admissible  for  the  purpose  of  ex- 

alaining  a  written  building  contract, 
[axted  V.  Seymour.  66  Mich.  129.  22 
NW  219.  See  also  Myer  v.  Fruln, 
(Tex.)  16  SW  868  (where  a  plan  not 
attached  to  the  contract,  but  which 
was  exhibited  to  plaintiff  at  the  time 
when  he  made  the  contract,  was  ad- 
mitted as  explaining  bow  work  about 
which  a  dispute  arose  should  t>a 
done). 

[bj  A  wMttaa  oomtraot  for  the 
wmaiMaa.  of  an  oU  well  partly 
drilled  Is  admissible  in  evidence  to 
explain  a  subsequent  verbal  contract 
between  the  parties  to  put  the  well 
in  the  condition  In  which  it  was  sup- 
posed to  have  been  at  the  time  the 
written  contract  was  entered  into. 
Taylor  v.  Sattler,  179  Fa.  461,  36  A 
32a. 

fc]  A  wrtttaa  eoateao*  with  tba 
Vrntad  Mates  to  eoastnet  two  ataan- 
boats  Is  admissible  In  evidence  to 
show  the  state  of  facts  existing  at 


the  time  when  subsequent  oral  con-   v.  Redfield.  68  Conn.  89.  18  A  978. 


Co.  V.  Berg,  161.  Wis.  280,  162  NW 
861. 

Can. — Reg.  v.  Starrs.  17  Can.  S.  C. 
118. 

[a]    There  was  no  xaodliloation  (1) 

where  a  builder  who  contracted  to 
work  for  a  specified  sum,  without 
security,  shortly  after  beginning 
work  refused  to  continue  unless  se- 
curity was  furnished;  and  It  belna 
arranged  that  both  employer  ana 
builder  should  deposit  a  certified 
check  as  security,  and  that  a  con- 
tract be  executed  to  that  effect,  the 
builder  immediately  resumed  the 
work;  but,  the  employer  subsequently 
refusing  to  sign  the  agreement  or 
to  give  security,  the  builder  aban- 
doned It.  and  the  employer  procured 
another  to  complete  the  wonc,  at  an 
advanced  price.  Kllngman  v.  Quincy, 
26  Hlsc.  526.  64  NTS  1003.  (2)  8o 
also  there  Is  no  modlflcatlon  by  a 
failure  of  the  owner  to  answer  a 
letter  explaining  a  delay  preventing 
the  completion  of  the  work  withtn 
the  time  agreed,  where  no  extension 
or  modlflcatlon  )s  asked.  Stephens  v. 
Essex  County  Park  Commn..  143  Fed. 
844.  76  CCA  60  [certiorari  den  201 
U.  8.  648.  26  set  762.  60  L.  ed.  904]. 
(3)  Where,  on  completion  of  a  house, 
the  builder  said  that  he  would  make  a 
deduction  from  the  price  If  the  mortar 
did  not  harden,  and  his  employer  did 
not  accede  to  the  proposition,  the 
builder  was  not  bound  by  It.  Demosa 
V.  Noble,  6  Iowa  630. 

Conn. — West  Haven  Water  Co. 


tracts  were  made  with  other  persons 
In  regard  to  building  and  completing 
the  engines  for  auch  steamboats,  and 
thus  to  aid  In  finding  out  what  such 
subsequent  contracts  were.  Globe 
Works  V.  Wright,  106  Mass.  207. 

SB.  Vower  of  arCUteot  or  •nglneer 
to  altar  ob  modlfj  oontvaet  see  Archi- 
tects I  fi.  See  also  infra  S  183. 

SC.  Comlah  v.  Suydam.  99  Ala. 
620,  13  S  118;  Jacksonville,  etc,  R. 
Co.  V.  Woodworth,  26  Fla.  368,  8  8 
177;  Bishop  V.  Busae.  69  111.  408. 

[a]  Stvnlattons  oonoarnlng  extra 
worlEa — The  legal  competency  of  the 

Fiartles  to  modify  the  contract  la  not 
imlted,  except  as  to  the  mode  of 
modification,  by  provisions  that  the 
builder  shall  not  claim  for  additional 
work  unless  done  in  pursuance  of 
an  order  from  the  architects,  and 
that  notice  of  claims  therefor  shall 
be  made  to  the  architects  In  writing 
within  a  certain  time.  The  legal 
efllect  of  these  stipulations  is  merely 
to  prevent  the  builder  from  recover- 
ing for  extras,  by  showing  that  they 
were  not  included  In  the  original 
contract,  but  were  necessary  for  com- 
pletion of  the  building,  and  that  they 
were  furnished  by  him.  Mlchaud  v, 
MacGregor,  61  Minn.  198.  63  NW  479. 

87.  U.  8.— U.  S.  T.  Ouerber,  124 
Fed.  823. 

Ala. — Cornish  v.  Suydam,  99  Ala. 
620.  13  S  118. 

lowa. — Duggleby  v,  Lewis  Roofing 
Co..  139  Iowa  482,  116  NW  711. 

N.  C. — Toung  V.  Jeffreys,  28  N.  C. 
294. 

Tex. — Lane  v.  Warren,  63  Tex.  Civ. 
A.  122.  116  8W  903. 

Wash. — Lavanway  v.  Cannon,  37 
Wash,  593.  79  P  1117. 

W.  Va. — Smith  v.  Parkersburg  Dlst. 
Bd.  of  Education,  86  SB  613. 

Wis. — Sterling   Snglnaerlng,  etc.. 


Mass. — liOftus  V.  Jorjorlan,  184 
Mass.  166.  80  NB  235. 

Minn. — C:able  v.   Foley.   46  Minn. 
421,  47  NW  1136. 

N.  J.— Onderdonk  v.  Gray.  18  N.  J. 
Ea.  86. 

«.  Y. — Livingston  v.  Moore,  IB  App. 
Dlv.  16.  44  NTS  126  lapp  dism  161  ; 
N.  T.  602,  66  NB  148]. 

Pa.— ^reen  v.  Paul,  IBS  Pa.  128, 
25  A  887. 

Tenn. — Towson  v.  Reese.  1  Tenn. 
Ch.  245. 

Wash. — Sweatt  v.  Bonne,  80  Wash. 
18.  110  F  817. 

89.  MoCabe  Constr.  Co.  v.  Utah 
Constr.  Co.,  189  Fed.  978:  Howard  v. 
Wilmington,  etc.,  R.  Co.,  l  Otll  (Md.) 
311;  Lawall  v.  Rader,  24  Pa.  288. 

[a]  niBStration. — A  party  to  a 
contract  who.  on  being  notified  by 
the  other  party  that  It  would  not 
perform,  yielded  to  the  demand  of 
such  other  and  voluntarily,  although 
under  protest,  entered  into  a  new 
contract  covering  the  same  subject 
matter,  which  contract  was  per- 
formed by  both  parties,  cannot  main- 
tain an  action  for  breach  of  the  first 
contract  which  was  necessarily  su- 
perseded. McCabe  Constr.  Co.  v,  Utah 
Constr.  Co..  199  Fed.  976. 

[b]  Vew  oontract  not  estabUshad. 
— Where  a  party  contracted  to  build 
a  vessel  for  plaintiffs,  but  abandoned 
the  contract  because  of  lack  of  funds, 
and  plaintiffs  completed  It  them- 
selves, the  fact  that  the  contractor 
voluntarily  and  without  compenaa- 
tion  remained  on  the  Job  aa  overseer 
did  not  constitute  a  new  contract 
superseding  the  former  one.  Russell 
V.  Ross,  157  Cal.  174,  106  P  683. 

90.  Cornish  v.  Suydam,  99  Ala. 
620,  13  S  118:  Edmunds  v.  Welling, 
57  Or.   103,   110  P  633:  .Ucovlch  ft. 
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in  the  eontraet,  the  owner  has  no  right  to  demand 
that  the  eontraetor  shall  permit  modifications  and 
alterations  of  the  agreement  and  of  coarse,  on 
tiie  other  hand,  the  contractor  is  not  justified,  with- 
oat  the  consent  of  the  owner,  express  or  implied, 
in  departing  from  the  requirements  of  the  con- 
tract. Bmlding  contracts,  however,  frequently  ex- 
pressly proTide  that  the  owner  shall  have  power 
to  make  alterations  and  modifications  and  to  re- 
quire the  contractor  to  assent  to  such  alterations 
and  modifioations;''  hut  the  owner  has  such  power 
only  to  the  extent  that  he  is  authorized  to  do  so  by 
the  contraet.** 


[4  62]  B.  Humar  and  SnflclaKy  of  Modifica- 
tion. By  statute,  in  some  jurisdietions,  a  contract 
in  writing  may  be  altered  only  by  a  contract  in 
writing,  or  by  an  exeented  oral  agreement.''  But 
in  the  absence  of  any  statutory  reqnirem«it  as  to 
writing,  a  contract  in  writing  may  be  modified  by 
parol,*"  or  by  an  implied  agreement  satisfactorily 
established.*^  Notwithstanding  a  contract  eontains 
a  provision  as  to  the  manner  in  which  it  shall  be 
modified,  the  parties  may  waive  such  provision,** 
such,  for  example,  as  a  provision  in  the  original 
contract  that  any  modification  shall  be  in  writing." 
A  reqniremoit  Uiat  ohat^es  in  a  emtraet  shidl  be 


A.)  1S8  SW  1108;  North  Taktma  Y. 
M.  C.  A.  V.  Gibson,  68  WaA.  807,  108 
P  78». 

[a]  ZUiutKattML^Where  a  party 
contracted  to  do  paintlnff  and  wood- 
work, the  woodwork  to  hav«  a  wood 
finish,  a  subsequent  agreement  that 
the  wood  should  hav«  a  coat  of  stain 
so  modlSed  the  orislnal  contract  that 
the  rlffht  to  Insist  that  it  called  for 
a  wood  finish  was  waived.  Edmunds 
V.  Welltnv,  67  Or.  103,  110  P  638. 

•1.  U.  S.— Roettlnger  v.  U.  S.,  26 
Ct.  CI.  891. 

D.  C. — Fontano  v.  Robbtns,  22  App. 
268. 

111. — anfflths  V.  Chicago  Sanitary 
Dlst.,  174  111.  A.  100. 
.  Mo. — Burks  V.  Kansas.  34  Mo.  A. 

670. 

N.  T. — National  Contracting  Co.  v. 
Hudson  River  Water  Power  Co..  192 
N.  Y.  209,  84  HB  966  [rev  118  App. 
Dlv.  866,  103  NY8  941];  McMaster  v. 
State.  108  N.  Y.  642,  16  NE  417. 

Tex. — Liane  v.  Warren,  68  Tex.  Civ. 
A.  122,  116  SW  60S. 

Can. — Ross  V.  Barry,  16  Can.  S.  C. 
360. 

[a]  Tor  SMsmple,  where  defendant 
unconditionally  accepted  plaintlfls' 
offer  to  erect  a  building  at  a  certain 

a rice,  he  could  not  thereafter  require 
lat  the  contract  provide  that  the 
material  should  be  purchased  from 
a  particular  firm.  Lane  v.  Warren,  63 
Tex.  Civ.  A.  122,  116  SW  908. 

n.  Llnch  v.  Paris  Lumber,  etc., 
Co.,  (Tex.)  14  SW  701. 

8S.  U.  S. — Conners  v.  V.  S,  141 
Fed.  16,  72  CCA  272;  American  Bond- 
Ins,  etc.,  Co.  V.  Baltimore,  etc.,  R. 
Co.,  124  Fed.  866.  60  CCA  68  jcerti- 
orart  den  191  U.  S.  676,  24  SCt  846,  48 
L.  ed.  808];  Swift  U.  S.  Case,  14 
Ct.  CI.  208. 

Cal. — Shaver  v.  Murdock,  86  Cal. 
298. 

111.— Smith    V.    Chicago  Sanitary 

Dlst.,  108  111.  A.  69. 

Md. — Annapolis,  etc.,  Short  Line  R- 
Co.  V.  Ross,  68  Md.  810.  II  A  820. 

Mass. — Vlckery  v.  Richardson.  189 
Mass.  63,  75  ME  136. 

Mich.— Bush  V.  Brooks,  70  Mich. 
466.  38  XW  662.  . 

Mo.— St.  Louis  Brldae,  etc.,  Co.  T. 
St.  Loufs  Brewing  Assoc,  IZS  Uo. 
843,  31  SW  766. 

Nebr. — Dorsey  v.  McGee,  30  Nebr. 
667,  46  NW  1018. 

N.  T. — Lauer  v.  Brown,  30  Barb. 
416. 

Or. — Gray  v.  Jones,  47  Or.  40,  81  P 

813. 

Pa. — Huckesteln  v.  Nunnery  Hill 
Incline  Plane  Co..  178  Pa.  169,  83  A 

1108. 

Va. — James  River,  etc.,  Co.  v. 
Adams,  17  Gratt.  (58  Va.)  427. 

[a]  Oonstmotion  of  provision. — 
(ij  A  provision  In  a  contract  that 
"should  the  owner  at  any  time  during 
the  progress  of  said  building  request 
any  alteration,  deviations,  additions, 
or  omissions  from  this  contract,  he 
shall  be  at  liberty  to  do  ao.  and  the 
same  shall  In  no  way  affect  or  make 
void  the  contract,  but  It  will  be  added 
to  or  deducted  from  the  amount  of 
the  contract,  as  the  case  may  be.  by 
a  fair  and  reasonable  valuation,"  was 
construed  to  mean  that  the  "omis- 
sions" were  to  be  limited  to  things 


which,  on  the  conditions  specified; 
might  be  entirely  left  out  of  the 
building,  and  extended  to  nothing 
which  the  owner  might  elect  to  take 
ofC  the  contractor's  hands  and  flnish 
himself.  Shaver  v.  Uurdock,  86  CaL 
298.  (2)  A  clause  In  a  contract  for  a 
public  work  which  reserves  to  the  em- 
ployer the  right  to  make  alterations 
in  th«  form  and  dimensions  of  the 
work  does  not  authorise  him  to  stop 
the  work  in  an  unfinished  state,  and 
thus  to  annul  the  agreement.  Clark 
V.  New  York,  4  N.  T.  388,  63  AmD 
379. 

S4.  National  Contracting  Co.  v. 
Hudson  River  Water  Power  Co.,  192 
N.  Y.  209,  84  NK  966  tr«v  118  App. 
Div.  666,  103  NYS  641]  (holding  that 
a  contract  for  the  construction  of  a 
dam  across  a  river  which  stipulates 
that  the  dam  shall  "be  built  of 
masonry,"  which  provides  for  pay- 
ment according  to  unit  prices  for 
dlfl^erent  kinds  of  work  performed, 
which  authorizes  the  owner  to  make 
such  payment  in  its  first  mortgage 
bonds,  and  which  declares  that  the 
engineer  may  make  "alterations  In 
the  line,  grade,  plans,  form,  position, 
dimensions,  or  material  .  .  .  either 
before  or  after  the  commencement 
of  construction,"  executed  after  mod- 
ifying the  original  specifications  call- 
ing for  an  earth  dam  with  masonry 
core,  authorises  the  owner,  within 
limits,  to  alter  the  plans  of  the  work 
and  the  material  and  quantity,  but 
does  not  parmit  him  to  so  alter  the 
plans  as  to  call  for  the'  construction 
or  an  earth  dam  with  masonry  core, 
since  the  provision  that  the  dam  Is 
to  be  of  masonry  la  an  essential  ele- 
ment of  the  Identity  of  the'  struc- 
ture, especially  In  view  of  the  fact 
that  bonds  of  the  owner,  secured 
by  mortgage  on  the  dam,  may  be  de- 
livered in  payment,  so  that,  on  an 
earth  dam  with  masonry  core  prov- 
ing a  failure,  the  value  of  the  bonds 
may  be  impaired). 

M.  See  statutory  provisions:  and 
Mettel  V.  Gales,  12  S.  D.  632.  32  NW 
181. 

[a]    A  substantial  pesfozmanoe  of 

an  oral  agreement  for  an  extension 
of  time  for  the  performance  of  a 
written  building  contract  makes  the 
oral  agreement  a  lawful  alteration 
of  the  contract.  Amerloan-Hawalian 
Engineering,  etc.,  Co.  v.  Butler, '166 
Cal.  497,  133  P  280. 

96.  U.  S. — Emerson  v.  Slater,  22 
How.  28,  16  L.  ed.  360. 

Ala. — George  v.  Roberts,  186  Ala. 
621,  66  9  346. 

Conn. — O'Loughlln  v.  Polij82  Conn. 
427,  74  A  763;  West  Haven  Water  Co. 
v.  Redfleld.  68  Conn.  39,  18  A  976. 

III.— Clark  v.  Pope,  70  111.  128; 
Cooke  v.  Murphy,  70  111.  96. 

Iowa. — Gorton  v.  Moeller.  161  Iowa 
729,  130  NW  910:  McOusland  v. 
Cresap.  3  Oreene  161. 

Mass. — Preedman  v.  Gordon,  220 
Mass.  324.  107  NE  982. 

Mich. — Roberts  v.  Wilkinson,  34 
Mich.  129;  Wilder  v.  Paw  Paw  Frac- 
tional School  Dlst.  No.  1,  26  M1<A, 
419. 

Mo. — Keating  v.  Korfhage,  88  Mo. 
624. 

Mont. — Inter-State  Lumber  Co.  v. 
Western  Mortg.,  etc.,  Co.,  61  Mont. 


190,  149  P  976. 

N.  H.— Green  v.  WllaoD.  60  N.  H. 
146:  Bailey  v.  Woods,  17  N.  H.  866. 

n.  J. — Church  v.  Plorenoe  Iron 
Worl%  45  N.  J.  L.  189. 

N.  Y. — Pernr  v.  Ijevenaon,  88  Ap_p. 
Dlv.  94,  91  NTS  686  [afC  178  N.  t. 
669  mem,  70  NB  1104  mam];  Derrlco 
V.  MuUer,  142  NYS  479. 

Or.—Cllne  v.  Shell,  48  Or.  878,  73 
P  12. 

Pa.— Baswlck  v.  Piatt.  140  Pa.  28. 
21  A  306;  Bryant  v,  Stllwell.  24  Pa. 
314;  Lawall  v.  Rader.  24  Pa.  183. 
But  see  Malone  v.  Philadelphia,  147 
Pa.  416,  23  A  688  (holding  that,  where 
all  municipal  liontracts  are  required 
to  be  In  writing,  all  varlntions  of 
such  contracts  must  also  be  In  wrlt- 
inf). 

Va. — Rowland  Lumber  Co.  v.  Ross, 
100  Va.  276,  40  SE  922. 

Wis. — Sterling  Englneerlnc,  etc, 
Co.  V,  Berg,  161  Wis.  280,  162  NW 
861;  Hinkley  v.  Grafton  Hall,  101 
Wis.  69,  76  NW  1093. 

[a]  ns  zlght  to  oontanM*  laelndes 
tbs  right  to  modlfr,  change,  or  abro- 

fate  a  preexisting  contract:  there- 
ore,  any  oontraot  not  under  seal, 
whether  In  writing  or  verbal,  may. 
by  a  subsequent  verbal  contract,  be 
annulled  or  changed,  and  the  last 
contract.  If  supported  by  a  consid- 
eration, will  bind  the  parties.  Bishop 
V.  Busse.  69  HI.  408. 

[b]  The  nnavtlunised  aotv  of  sa 
■fsat  as  to  verbal  modification  of  a 
contract  held  not  binding  on  hie  prin- 
cipal see  Rowland  Lumber  Co.  v. 
Rosa.  100  Va.  276,  40  SE  922. 

97.  O'Loughlln  v.  Poll.  88  C^onn. 
427,  74  A  768;  Peek-Hammond  t. 
Miller.  164  Ky.  206,  176  SW  347: 
Hinkley  v.  Grafton  Hall.  101  Wis.  69. 
76  NW  1083.  See  also  Hardaway- 
Wrlght  Co.  V.  Bradlejr,  163  Ala.  69(, 
61  S  21;  Wendling  v.  Snyder,  30  Ind 
A.  380,  66  NB  1041  (no  modification). 

[a]  nivstratlond — A  provision  In 
a  contract  for  the  construction  of  a 
building,  requiring  the  contractor  to 
furnish  the  hardware,  was  modified 
where  the  owner  of  the  building,  in 
the  presence  and  with  the  consent  of 
the  contractor,  purchased  the  hard- 
ware on  his  own  account  and  re- 
quested plaintiff,  the  seller,  to 
charge  the  goods  to  htm.  CUne  v. 
Shell,  48  Or.  372,  78  P  12. 

flS.  Michaud  V.  MacOregor,  61 
Minn.  198,  68  NW  479. 

Xklmltatlons  of  antluxrttr  of  axbt 
tect  or  engineer  as  to  alftsBatloa 
see  Infra  SS  184,  186. 

99.  O'Loughlln  v.  Poll,  82  Conn. 
427,  74  A  763  (holding  that  a  stip- 
ulation In  a  building  contract,  re- 
duced to  writing,  uiat  aUeratlons 
shall  not  be  made  except  on  the  writ- 
ten order  of  the  owner  or  the  archi- 
tect, specifying  the  amount  to  be 
added  to  or  subtracted  from  the  con- 
tract price  by  reason  thereof,  may 
be  waived  by  the  parties;  and,  when 
waived,  any  form  of  agreement  as  to 
departures  from  the  plans,  including 
their  effect  on  the  contract  price.  Is 
open  to  the  parties  and  is  binding 
on  them,  and  one  kind  of  {instruction 
or  specification  may  be  substituted 
for  another,  and  as  a  full  equivalent 
as  to  the  requirements  of  the  struc- 
ture and  the  amount  to  be  paid  for 


For  latec  eaaesi  AsrelevBuati  and  okaaffM  In  the  law  saa  cumulative  Annotations,  same  title. 
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indorsed  on  it  does  not  require  that  the  indorse- 
ment be  signed  by  the  parties.' 

A  saalad  hnildinc  contract  may  be  ehanged  by  a 
sabseqnent  verbal  agreement,'  or  by  an  unsealed 
^reement,*  although  it  is  held  in  some  jurisdie- 
tiims  that  a  parol'  modification  is  binding  only  so 
fur  as  oiecated.* 

A  vrittaa  iiMBUiraiidvm  Thidi  amonnts  mer^  to 
a  ^MtotiMiiry  itatemait  of  the  true  meaning  of 
the  eontraet  as  understood  by  the  parties  is  not  a 
modification  of  the  original  etmtraet/ 

Qiustioii  for  Jury*  The  question  as  to  whether 
there  has  been  a  modification  or  merger  of  the  con- 
tract is  ordinarily  a  question  of  fact  to  be  deter- 
mined by  the  jury  £rom  the  facts  and  cinumstaneea 
of  the  partieuar  case." 

53]  0.  Neeeadty  asid  Svi&cleiicr  of  Hew  Oon- 


•ideratiott.  The  modification  of  a  building  contract 
should  be  supported  by  a  consideration^  which 
must  be  sufficient.^  Thus  the  furnishing  of  extra 
material  or  labor  or  the  doing  of  extra  work  by 
the  buildor  is  a  snffleient  consideration  for  the 
owner's  agreement  to  pay  additional  compensation.' 
But  a  promise  by  the  owner  to  pay  a  contraotOT 
for  material  rejected  by  the  architect,  within  the 
authority  conferred  on  him  by  the  contract,  is 
without  consideration  and  cannot  be  enforced.^ 

Fieezistiiiff  ooatractnal  ohUgaU<»L  As  a  general 
rale,  a  promise  to  do  that  which  the  promisor  is 
already  hound  to  do  a  valid  eontraet  eannot 
constitute  a  eonslderation  for  a  promise  by  the  op- 
posite party  to  confer  on  him  extra  pay  or  benefits 
in  case  he  completes  performance  of  the  subsisting 
contract.**  In  the  application  of  this  rule  to  build- 


the  completed  building) ;  Thela  v. 
Svoboda,  166  III.  A.  20;  Porter  v. 
Swan,  17  NYS  351;  Simpson  v.  Mann, 
71  W.  Va.  S16.  76  SE  895,  48  LRANS 
679. 

1.  Illinois  Surety  Co.  v.  Oarrard 
Hotel  Co..  (Ky.)  118  SW  967. 

a.  Cooke  V.  Murphy,  70  111.  9i: 
Munroe  v.  Perkins,  9  Pick.  (Mass.) 
U8,  20  AmD  476. 

8.  Lawall  V.  Bader,  S  Grant  <Fa.> 
42B. 

4.  Interrante  v.  Iievlnson,  129 
App.  DIv.  495.  lis  NT8  1082. 

5.  House  wrecklns  Co.  v.  Sonken, 
162  Ho.  A.  45S,  183  SW  36B  (holdlns 
that  where  pialntlflf,  under  a  con- 
tract, was  to  tear  down  and  remove 
balldlnes  within  a  certain  number  of 
days  after  he  obtained  full  posses- 
sion, with  a  stipulation  that,  for  the 
completion  of  the  work  within  a 
shorter  time,  defendants  would  pay 
to  plaintiff  fifty  dollars  for  each  day 
saved;  and  that.  If  the  work  was  not 
done  within  the  time,  plaintiff  would 
pay  defendants  fifty  dollars  for  each 
day  over;  and  plaintiff  refused  to  be- 
■In  work  on  a  partial  vacation  of  the 

? remises,  on  the  ground  that  It  would 
e  taken  as  the  beglnnlns  of  the 
work  under  the  contract,  and  that 
the  time  limit  would  be  ooantad  from 
the  time  of  Its  possession  of  a  part 
of  the  buildings:  and  an  unsigned 
written  memorandum  was  then  drawn 
up  to  the  effect  that  plaintiff  could 
enter  Into  that  part  ox  the  premises 
vacated,  and  start  the  work  of  dls- 
tnantllng  before  complete  possession 
could  be  had.  and  that  this  should 
not  be  construed  as  obtaining  pos- 
session as  provided  In  the  contract, 
nor  as  the  beginning  of  the  work,  so 
as  to  start  the  time  running  against 
plaintiff  for  Its  completion,  this  mem- 
orandum was  not  a  change  or  modi- 
fication of  the  orl^nal  contract;  and 
hence  that  plaintiff's  action,  If  any, 
was  on  the  original  contract). 

9.  III. — Cook  County  v.  Harms,  10 
111.  A.  24  [aff  108  111.  IBl]. 

Ky. — Power  v.  Walker,  36  SW  907, 
39  SW  266.  18  Kyi,  Mi. 

Mass. — O'Brien  t.  Peck,  IW  Mass. 
60,  84  NB  325. 

Oh. — Kugler  v.  Wiseman,  20  Oh. 
3EI. 

Pa. — Gaynor  v.  Wllllamsport,  etc., 
R.  Co..  189  Pa.  6,  41  A  978;  Lilly  v. 
Person,  168  Pa.  219,  82  A  28;  Malone 
V.  PhlladelDhla,  etc.,  R.  Co.,  167  Pa. 
4J0.  27  A  766. 

[a]  Seoanse  a  bnUder  did  the 
latUng  and  plastering  and  nald  for 
It  out  of  the  contract  price,  It  does 
not  follow  as  a  matter  of  law  that 
he  was  bound  to  do  it  as  a  part  of 
the  contract  which  did  not  provide 
therefor.  O'Brien  v.  Peck,  198  Mass. 
SO.  84  NK  S36. 

[b]  Xtrtoppeli— Where  a  con> 
tractor  relies  on  an  original  contract 
and  two  supplemental  contracts,  the 
retention  by  him  of  a  check  stated 
to  be  for 'a  partial  payment  on  the 
or]^nal  contract  does  not  estop  him 
from  relying  on  the  supplemental 
contracts.  Rounds  v.  Cloverport  Fdy., 
etc..  Co.,  159  Ky.  414.  187  SW  884, 
AnnCaslftlSD  4«.  . 


Qnsstloiis  of  law  aad  faot  see  gen- 
erally Intra  il  228,  236. 

7.  Ind.— Wendllng  v.  Snyder,  80 
Ind.  A.  830,  66  NE  1041. 

Iowa. — Gorton  v.  lioeller,  161  Iowa 
729,  180  NW  010. 

Nebr. — Jobst  v.  Hayden,  84  Nebr. 
736.  121  NW  967,  60  LRANS  601. 

N.  y. — 'Manhattan  Toj»,  etc,  Co.  v. 
Boymann,  137  NYS  888. 

Porto  Rico. — Sreno  v.  Peo.,  S  Porto 
Rico  Fed.  290. 

S.  jy. — Barnard,  etc.,  Mfg.  Co.  v. 
Oalloway.  6  8.  D.  206,  68  NW  666. 

Tex.— Brln  v.  McQregor,  (Civ.  A.) 
46  BW  923. 

VL— Morrison  v.  Heath,  11  Vt.  810. 
But  see  Cornish  v.  Suydam,  99  Ala. 
620,  13  S  118  (where  It  was  said  that 
there  was  no  necessity  for  any  new 
consideration). 

[a]  ninattatlOBa. — (1)  The  con- 
sent of  one,  while  drilling  a  well 
under  a  contract  for  a  certain 
amount  per  foot,  to  do  any  part  of  it 
at  bis  own  risk,  or  to  take  a  less 
amount,  Is  not  binding,  in  the  ab- 
sence of  consideration.  Wendlintr  v. 
Snyder,  30  Ind.  A.  830.  66  NB  1041. 

i2)  Where  plaintiff  contracted  with 
efendant  to  do  the  Interior  trim 
work  for  a  building.  Including  the 
windows,  Jamba,  dressers,  "ward- 
robes," etc.,  and  the  specifications 
provided  that  he  was  to  furnish  to 
each  of  the  'bedrooms  and  chambers, 
of  sizes  directed,  "portable  ward- 
robes," and  the  plans  showed  ward- 
robes only  In  the  servants'  rooms, 
and  after  signing  the  contract  and 
specifications,  defendant  noted  on  a 
sketch  of  the  doors  that  wardrobes 
need  not  be  made  for  any  but  serv- 
ants' rooms,  the  notation.  If  It 
amounted  to  a  modification  of  the 
original  contract,  was  ineffectual,  as 
being  without  consideration.  Rleser 
V.  Calvert  Constr.  Co.,  108  NTS  747. 
(8)  An  agreement  by  the  owners  of 
buildings  under  construction  to  ex- 
tend the  time  for  their  completion 
beyond  that  fixed  by  the  contract,  on 
the  promise  of  the  contractor  to 
have  them  completed  within  a  fur- 
ther time  stated.  Is  without  consid- 
eration and  constitutes  no  defense  to 
an  action  for  breach  of  the  contract 
by  failure  to  complete  them  by  the 
time  provided  for  therein,  where  the 
agreement  did  not  induce  the  default. 
EHnplre  State  Surety  Co.  v.  Hanson, 
184  Fed.  68.  107  CCA  1.  (4)  In  an 
action  for  damages  from  failure  to 
Install  an  elevator  under  a  written 
contract  which  failed  to  provide  for 
a  time  within  which  it  was  to  have 
been  installed,  evidence  of  a  subse- 
quent oral  agreement  under  which 
defendant  agreed  to  complete  the 
work  within  three  weeks  was  Inad- 
missible, because  the  oral  agreement 
was  without  consideration,  Manhat- 
tan Top,  etc.,  Co.  v.  Boymann.  137 
NYS  883. 

a.  Mass. — Peas©  v.  McQuillin,  180 
Mass.  136.  61  NE  819. 

Mo. — Koerfer  Royal  Inv.  Co.,  102 
Mo.  A.  643.  77  SW  307;  Wear  v, 
Schmelzer,  92  Mo.  A.  314. 

N.  T. — Tinker  v.  Geraghty,  1  E.  D. 
Smith  687:  O'Dwyer  v.  Smith.  38 
Misc.  188,  77  NTS  88  (contract  with 


subcontractor) ;  Innes  v.  Ryan,  87 
Misc.  806.  76  NYS  921;  Walters  v. 
Borgia  Marble  Works,  126  NYS  64S. 

Or.— Schade  v.  Muller,  76  Or.  226, 
146  P  144. 

N.  B. — Flood  v.Morrlssey,  20  N.B.  6. 

[a]  Oonsldsrattott  hmJl  ■nttolant* 
— (1)  Where  a  contractor  to  remodel 
houses  Informed  the  owner  that, 
since  he  was  unable  to  obtain  money 
from  a  third  person  for  use  on  the 
work,  he  would  have  to  abandon  the 
contract  unless  the  owner  modified 
the  terms  thereof  as  to  payments,  a 
modification  agreed  on  by  the  parties 
was  supported  by  a  good  consider- 
ation, and  was  valid.  Tobln  v.  Kells, 
207  Mass.  804.  93  NE  696.  (2)  Where 
a  building  contract  was  entered  into, 
and  afterward  rescinded  by  the  mu- 
tual consent  of  the  parties,  a  new 
agreement  to  proceed  with  the  work 
under  modlfiea  terms  Is  sunoorted  by 
a  valid  c»)nslderatlon.  Koerper  v. 
Royal  Inv.  Co.l102  Mo.  A.  643,  77 
SW  807.  (3)  Where  the  principal 
building  contractor  abandons  his  con- 
tract, a  waiving  by  a  subcontractor 
for  the  plumbing  of  his  right  to  file 
a  Hen  Is  a  sufficTent  consideration  to 
support  a  promise  by  the  owner  to 
pay  for  the  plumbing.  Schade  v. 
Muller,  76  Or.  226,  146  P  144.  ,  (4)  A 
check  on  account  given  by  an  owner 
to  a  contractor  as  a  condition  of  the 
contractor's  postponement  of  the  re- 
maining work  until  spring  Is  a  suffi- 
cient consideration  for  an  agreement 
to  postpone,  and  will  defeat  a  recov- 
ery for  the  balance  in  an  action 
brought  before  that  time.  McDer- 
mott  V.  Fletcher,  166  App.  Dlv.  G16, 
140  NYS  871. 

[b]  Donbtfol  liaUUtr  of  baildsr 
oonsldsratloa  for  new  contract'— 
Where  a  portion  of  a  building  fell 
before  the  whole  building  was  fin- 
ished and  work  was  suspended  be- 
cause the  builder  and  the  owner 
could  not  agree  as  to  who  was  at 
fault,  and  subsequently  one  of  the 
builders  made  a  new  contract  to  com- 
plete the  structure.  It  was  held  that 
the  question  of  doubtful  liability  was 
sufficient  consideration  for  the  new 
contract.  Brodek  v.  Farnum,  11 
Wash.  665.  40  P  189. 

e.  Gorton  v.  Moeller,  161  Iowa 
729,  130  NW  910  (holding  that  where 
plaintiff  who  contracted  to  construct 
a  tile  ditch  for  defendant,  the  tiles  to 
be  delivered  at  the  ditch,  afterward 
consented  to  receive  them  at  a  dis- 
tance from  the  ditch,  such  an  af^ree- 
ment  would  be  sufllclent  considera- 
tion for  defendant's  promise  to  pay 
an  increased  price  for  the  work): 
Foley  V.  Tipton  Hotel  Assoc.,  102 
Iowa  272,  71  NW  286. 

10.  Brln  v.-  McGre^r,   (Tex.  Civ, 
A.)  46  SW  923. 

11.  WlUingham  Sash,  etc., -Co.  v. 
Drew,  117  Ga.  850.  46  SB  237;  Lin- 
genf  elder  v.  Walnwrlght  Brewing 
Co.,  103  Mo.  678,  16  SW  844;  Koerper 
v.  Royal  Inv.*  Co.,  102  Mo.  A.  543,  77 
SW  307:  Wear  v.  Schmelzer.  92  Mo. 
A,  314;  Vanderbllt  v.  Schreyer.  91  N. 
Y.  392;  Innes  v.  Ryan.  37  Misc.  806. 
76  NYS  921;  Casterton  v.  Mclntire. 
3  Misc.  380,  23  NYS  SOln  Creamegy 
Package  ^^^^^^'^^^S^f&^gk 
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ing  contractB,  however,  the  courts  have  not  been 
entirely  consistent,  some  of  th^  taking  the  view 
that,  where  the  contractor  t-efases  to  proceed,  he 
does  so  by  reason  of  his  right  to  elect  whether  he 
will  perform  the  contract  or  will  abandon  it  and 
pay  damages  for  nonperformance,  and  that  his 
giving  up  of  the  right  to  elect  will  furnish  a  con-' 
sideration  for  his  new  promise  to  go  on  and  per- 
form.^^  In  other  cases  the  courts  have  sustained 
the  modified  contract  on  the  ground  that  the  trans- 
action evidences  a  mutual  rescission  of  the  old  eon- 
tract,  and  that  the  new  contract  is  valid  as  based 
on  a  new  consideration  of  mutual  rights  and  liabili- 
ties.^"   Still  a  further  line  of  cases  is  based .  on 


the  theory  that,  where  the  refusal  to  perfonn  is 
for  the  reason  that  the  contractor  has  encountered 
unforeseen  and  substantial  difficulties  in  perform- 
ance, the  extra  pay  or  benefit  promised  to  him  as 
a  recompense  for  the  additional  burdens  which  were 
not  contemplated  at  the  time  of  the  original  con- 
tract is  on  a  valid  consideration.^*  An  analogous 
case  was  one  where  the  contractor  had  made  a 
mistake  in  his  calculations.^"  Where  a  contract  has 
been  abandoned,  this  fact  will  not  prevent  the  new 
contraet  for  the  same  woi^  between  a  part  of  the 
same  parties  being  on  a  good  consideratioti." 
Where  the  principal  contractor  has  defaulted,  such 
fact  will  not  prevent  an  agreement  between  the 


80,  78  A  718,  32  LRANS  186. 

[a]  ZUnstnttoiLv— <1)  A  contrac- 
tor who  agreed  to  construct  a  house 
111  a  workmanlike  manner,  beinff 
bound  without  additional  consider- 
ation to  put  In  a  foundation  for  the 
cellar  walla  where  the  wetness  of  the 
Boll  rendered  one  necessary,  although 
such  a  foundation  was  not  called  for 
by  the  contract  or  contemplated 
when  It  was  made,  could  not  re- 
cover on  the  owner's  promise  to  pay 
for  the  extra  work,  as  the  promise 
was  without  consideration.  Cream- 
ery V.  Packaffe  Hfv.  Co.  v.  Russell, 
84  Vt.  80,  78  A  718,  S2  LRANS  136. 
(2)  Where  a  person  is  employed  to 
build  a  house  for  a  fixed  sum,  and  It 
appears  before  the  completion  of 
the  house  that  he  will  be  unable  to 
comply  with  the  contract  without 
loss,  and  he  Is  told  by  the  other 
party  to  complete  the  building  and 
the  difference  In  cost  will  be  paid 
him,  the  agreement  to  pay  the  addi- 
tional sum  Is  a  nudum  pactum.  Wll- 
Ilngham  Sash,  etc.,  Co.  v.  Drew.  117 
Ga.  850,  45  8B  237. 

,'  rbl  "WlMT*  no  UBfOMMen  adOl- 
.  tlmuu  IrardtB*  have  been  cast  upon  a 

?iarty  refusing  to  perform  his  con- 
ract,  which  makes  his  refusal  to 
'  perform,   unless   promised  further 
^'pay,  equitable,  and  such  refusal  and 
^  prpmlse  of  extra  pay  are  all  one 
Iransaetlon,  the  promise  of  further 
compensation  Is  without  considera- 
tion, and  the  case  .falls  within  the 

eneral  rule,  and  the  promise  cannot 
legally  enforced,  although  the 
other  party  has  completed  nls  con- 
tract til  reliance  upon  It.  This  prop- 
-  ositlp'n.  In  our  opinion.  Is  correct  on 
principle  and  supported  by  the 
weight  of  authority."  King  v.  Du- 
luth,  etc.,  R.  Co..  ei  Hlnn.  482.  488. 
93  NW  llOS  [quot  L.lnz  v.  Schuck. 
JOS  J<d.  220..229,  67  A  286,  124  AmSR 
48|/ll  LRANS  789.  14  AnnCas  495]. 

EzlBtliiff  eoatraotoal  ohUntloa  aa 
ooBsiaerKOon  see  generally  Contracts 
[9  Cyc  361]. 

12.  Bishop  V.  Busse,  69  Til.  403; 
Coyner  v.  Lynde.  10  Ind.  282;  Mun- 
roe  V.  Perkins,  9  Pick.  (Uass.)  298. 
20  AmD  476. 

[a]  Zllnsferstloit^— One  contract- 
ing to  build  at  a  fixed  price  who, 
after  part  performance,  refuses  to 
proceed,  but  does  complete  his  work 
on  a  parol  promise  by  the  employer 
to  pay  bim  for  his  labor  and  mate- 
rial, can  recover  on  the  promise,  as 
It  Is  on  a  sufficient  consideration. 
Munroe  v.  Perkins,  9  Pick.  (Mass.) 
298.  20  AmD  475. 

[b]  Where  a  snboontraotor  (1) 
finds  on  entering  on  the  work  that  it 
will  be  unprofitable  and  Is  about  to 
abandon  It,  the  promise  of  the  prin- 
cipal contractors  to  pay  him  addi- 
tional consideration  Is  based  on  a 
sufficient  consideration,  the  principal 
contractors  having  the  eleptlon  to 
hold  the  subcontractor  answerable  In 
damages  or  to  make  a  new  contract 
with  him.  Evans  v.  Oregon,  etc.,  R. 
Co..  58  Wash.  429,  108  P  1095,  28 
LRANS  466.  (2)  Where  a  subcon- 
tractor was  unable  to  complete  his 
contract  and  it  was  agreed  that  the 
general  contractor  should  finish  his 
work  and  pay  any  balance  to 
him,  and  In  pursuance  of  this  agree- 


ment the  work  was  completed  and 
the  general  contractor  rendered  a 
stafement  showing  a  balance  which 
he  was  willing  to  pay,  it  was  held 
that.  If  the  subcontractor  omitted 
to  have  the  work  performed  by  other 
means,  there  was  sufficient  consider- 
ation for  the  agreement  of  the  gen- 
eral contractor.  Pease  v.  McQuillin, 
180  Mass.  136.  61  Nil  819. 

13.  Osborne  v.  O'Reilly,  42  N.  J. 
Eq.  467.  9  A  209. 

14.  Ky. — John  King  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  131  Ky.  49,  114  SW 
308,  116  SW  1201. 

Md.— Lln«  V.  Schuck.  106  Md.  220, 
67  A  286,  124  AmSR  481,  11  LRANS 
789,  14  AnnCas  496  and  note. 

Mich. — Scanlon  v.  Korthwood.  147 
Mich.  139.  110  NW  493. 

Minn. — King  v.  Duluth.  etc..  R. 
Co^61  Minn.  482,  63  NW  1105. 

Wis. — Grant  Marblo  Co.  v.  Abbot. 
142  Wis.  279.  124  NW  264. 

[a]  Season  for  na*^"Where 
the  party  refusing  to  complete  his 
contract  does  so  by  reason  of 
some  unforeseen  and  substantial 
difficulties  in  the  performance  of 
the  contract,  which  were  not  known 
or  anticipated  by  the  parties  when 
the  contract  was  entered  Into,  and 
which  cast  upon  him  an  addi- 
tional burden  not  contemplated  by 
the  parties,  and  the  opitoslte  party 

firomlsed  him  extra  pay  or  benefits 
f  he  will  complete  his  contract,  and 
he  so  promises,  the  promise  to  pay 
la  supported  by  a  valid  consider- 
ation. In  such  a  case  the  natural 
Inference  arising  from  the  transac- 
tion, If  unmodified  by  any  equitable 
considerations.  Is  rebutted,  and  the 
presumption  arises  that  by  the  vol- 
untary and  mutual  promises  of  the 
parties  their  respective  rights  and 
obligations  under  the  original  con- 
tract are  waived,  and  those  of  the 
new  or  modified  contract  substituted 
for  Uiem.  Cases  of  this  character 
form  an  exception  to  the  general  rule 
that  a  promise  to  do  that  which  a 
party  Is  already  legally  bound  to  do  is 
not  a  sufficient  consideration  to  sup- 
port a  promise  by  the  other  party  to 
the  contract  to  give  the  former  an 
additional  compensation  or  benefit." 
King  v.  Duluth,  .etc..  R.  Co..  61  Minn. 
482.  487,  68  NW  1106  [quot  Linz  v. 
Schuck,  106  Ud.  220.  228,  67  A  286, 
124  AmSR  481,  11  LRANS  789,  14 
AnnCas  496]. 

Lb]  ■'What  ufoTMiMa  dUfieulties 
and  Durdens  will  make  a  party's  re- 
fusal to  go  forward  with  his  contract 
equitable,  so  as  to  take  the  case  out 
of  the  general  rule  and  bring  It 
within  the  exception,  must  depend  on 
the  facts  of  each  particular  case. 
They  must  be  substantial,  unfore- 
seen, and  not  within  the  contempla- 
tion of  the  parties  when  the  con- 
tract was  made.  They  need  not  be 
such  as  would  legally  Justify  the 
party  In  his  refusal  to  perform  his 
contract,  unless  promised  extra  pay, 
or  to  Justify  a  court  of  equity  In  re- 
lieving him  from  the  contract:  for 
they  are  sufficient  if  they  are  of  such 
a  character  as  to  render  the  party's 
demand  for  extra  pay  manifestly 
fair,  so  as  to  rebut  all  Inference  that 
he  Is  seeking  to  be  relieved  from  an 
unsatisfactory  contract,  or  to  take 


advantage  of  the  necessities  of  the 
opposite  party  to  coerce  from  htm  a 

fromise  for  further  compensation, 
nadequacy  of  the  contract  price 
which  Is  the  result  of  an  error  of 
Judgment,  and  not  of  some  excusable 
mistake  of  fact.  Is  not  sutficlent-" 
King  T,  Duluth.  etc.  R.  Co.,  61  Minn. 
482,  488.  63  NW  llOS  Fquot  LInx  v. 
Schuck,  106  Md.  220.  22d,  67  A  2SC. 
124  AmSR  481.  11  LRANS  789,  14 
AnnCas  496]. 

[c]  Plnstratlons. — Cl )  Where  t 
person  contracts  to  construct  a  cellar 
for  a  price  based  on  a  supposed  con- 
dition of  the  soil,  but  afterward,  on 
the  occurrence  of  substantial  and 
unforeseen  difficulties  In  Its  Con- 
struction which  would  cast  upon  him 
an  additional  burden  not  contem- 
plated by  the  contract,  refuses  tn 
carry  It  out,  his  promise  to  complete  ! 
the  work  is  a  sufficient  consideration 
for  the  promise  of  the  owner  to  pay 
him  an  additional  compensation. 
Llni  V.  Schuck,  106  Md.  220.  67  A  Z%t. 
124  AmSR  481,  11  LRANS  789.  14 
AnnCas  496.  (2)  Where  plaintiff 
contracted  to  do  the  mason  work  on 
defendant's  house  for  five  hundred 
dollars  and  before  the  work  was 
completed  refused  to  work  lonffer 
under  the  contract,  whereupon  a  n*w 
contract  was  executed  reciting  tliat. 
in  consideration  of  plaintiff's  fear 
that  the  contract  price  was  insuffl- 
clent  to  compensate  him  for  his 
work,  defendant  agreed  to  pay  htm 
such  sum  after  the  contract  price 
was  exhausted  as  would  Insure  him. 
after  payment  of  all  help  employed 
by  htm,  the  usual  or  "going"  day's 
wages  paid  to  others  perrormlng  sim- 
ilar work,  the  new  contract  wu 
based  on  a  sufficient  consideration. 
Sc^nlon  V.  Northwood,  147  Mich. 
139.  110  NW  493.  (8)  Where  a  con- 
tract for  excavating  and  gradtnt 
ground  was  entered  Into  under  a 
mutual  mistake  of  fact  as  to  the 
character  of  the  earth  to  be  removed, 
the  parties  bellevlnsr  that  the  nutc- 
rlal  consisted  of  soil  and  loose  sand- 
stone and  shale,  while  In  fact  It  con- 
sisted of  solid  rock,  and  the  con- 
tractor, after  discovering  the  true 
nature  of  the  material,  threatened  to 
abandon  the  work,  and  anbsequentlr 
the  parties  agreed  to  a  modification 
of  the  contract  by  changing  the 
compensation  for  the  removal  of  the 
solid  rock,  and  the  contractor  Mta- 
pleted  the  work,  the  modified  agree- 
ment was  supported  by  a  valid  eon- 
sideratlon,  and  the  contractor  was 
entitled  to  recover  thereunder.  John 
King  Co.  V.  Louisville,  etc.  R.  Co- 
131  Ky.  66,  114  SW  308.  116  SW  I»l 
mem. 

15.  Cooke  V,  Hurphy.  70  HI.  96.. 

16.  Morrison  v.  Heath.  11  Vt.  Gil- 
[a]  ninrtiatloBB. — ^Wbere  a  joint 

contract  was  made  by  two  personE  to 
erect  a  church,  at  a  certain  price, 
which  contract  was  by  them  aban- 
doned, and  K  contract  was  then  maac 
by  one  of  the  building  committee. 
In  his  own  right,  with  one  of  the 
contractors  to  erect  the  church  at  the 
same  price,  he  to  pay  the  additional 
actual  cost,  this  contract  vas 
founded  on  a  good  consideration  and 
would  sustain  an  action.  Horrison 
V.  Heath.  11  Vt.  619. 


For  later  eaa— i  devalopmsBta  and  olwvaa  In  the  law      cumulative  Annotatlona,  aame  title, 
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ovner  asid  a  Buzety  on  the  oontrutor'ft  bond  to 
complete  the  vtnk  from  being'  xm  an  in^pendent 
eonaideratum." 

Wlun  a  nibccnitraetor  baa  a  good  reason  for 
abandoning  hie  contract  with  the  original  con- 
tractor, a  snbseqnent  agreement  by  the  owner  with 
the  Bubcontractor  to  pay  him  if  he  completes  his 
contract  is  supported  by  a  snffieient  consideration,'* 
partiealarly  where  he  agrees  to  complete  the  woxfe 
more  rapidly  than  he  would  have  been  compelled 
to  do  mider  the  eontraet."  Where  the  principal 
contractor  has  failed  to  perform,  the  fact  that  his 
contract  obligates  him  to  do  the  same  work  will  not 
render  an  agreement  between  the  owner  and  a  sub- 

17.  McHenry  v.  Brown.  66  Minn. 
123,  <8  NW  847:  Brodek  v.  Farnum, 
11  Wash.  SfiS.  40  F  189. 

[a]  ZUwrtMtloii. — Where  a  build- 
ing contractor  defaulted  and  per- 
mitted liens  to  accrue,  and  the  con- 
tract was  assigned  to  sureties  on  his 
bond,  and  the  balance  on  the  price 
paid  them  on  their  agreement  to  fin- 
ish and  discharge  all  Hens  to  an 
amount  not  to  exceed  the  bond  plus 
the  amount  paid  them.  It  was  held 
that  the  agreement  was  supported  by 
a  sufficient  consideration.  McHenry 
V.  Brown,  6S  Minn.  123,  BS  NW  847. 

18.  Grant  v.  Duluth,  etc.,  R.  Co..  61 
Minn.  395,  63  NW  1026  (holding  that 
a  promise  made  by  an  original  con- 
tractor to  the  Bubcontractor  of  his 
Bubcontractor  that  he  would  give 
him  extra  compensation  If  he  would 
complete  a  contract  with  which  he 
had  refused  to  proceed  further  be- 
cause of  nonpayment  by  his  Imme- 
diate contractor  Is  supported  by  a 
sufficient  consideration);  Llndaly  v. 
Kansas  City  Viaduct,  etc.,  Co.,  152 
Mo.  A.  221,  133  SW  389  (holding  that, 
where  plaintiff  who  had  contracted 
with  a  construction  company  to  do 
part  of  the  work  on  a  viaduct  which 
the  construction  company  had  con- 
tracted with  defendant  to  construct 
was  Justified  by  the  conduct  of  the 
construction  company  in  abandoning 
his  contract,  a  suDsequent  agreement 
by  the  viaduct  company  to  pay 
plalntitT  the  fair  value  of  his  work  If 
ne  completed  his  contract  was  sup- 
perted  by  a  euScient  consideration, 
the  viaduct  company's  agreement  be- 
ing an  Independent  contract);  Yeo- 
man V.  Mueller,  33  Mo.  A.  343  (where 
a  subcontractor  was  informed  by  the 
owner  that  the  builder  had  over- 
drawn his  account  and  that  he,  the 
owner,  would  have  to  pay  for  the 
work,  and  he  requested  the  subcon- 
tractor to  stop  work  as  he  could  get 
it  done  cheaper;  this  the  subcon- 
tractor declined  to  do  and  the  owner 
finally  instructed  him  to  proceed  and 
to  send  the  bills  to  him  but  to  make 
a  reduction  In  the  price,  if  possible, 
and  it  was  held  that  the  contract 
was  supported  by  a  sufficient  consid- 
eration in  the  request  to  the  sub- 
contractor to  go  on  with  the  work 
and  his  compliance  with  the  request) ; 
Relsler  v.  Sllbermlntz.  99  App.  Div. 
131,  90  NYS  967  (holding  that,  where 
platntlfFs  held  a  subcontract  to  do 
certain  Iron  work  for  defendant  who 
accepted  the  order  drawn  by  the  con- 
tractor for  the  amount  due  plaintlfFs, 
conditioned  on  the  performance  of 
the  contract  by  the  contractor  who 
thereafter  abandoned  the  contract, 
whereupon  defendant  orally  agreed 


contractor,  under  which  the  snbeontiaetor  is*  to  com- 
plete the  work,  invalid  as  without  consideration.*'^ 

54]  D.  Nature  of  ModiAcation.  The  modifi- 
cation may  be  with  respeet  to  the  parties,"^  -without 
an  assigiunent  of  the  contract,"  or  as  to  the  terms 
and  conditions  of  the  contract." 

56]  E.  Operatian  and  Effeci."  Slight  modi- 
fications and  variations  mftde  with  the  consent  of 
the  parties  do  not  abrogate  the  entire  contract  and 
the  rights  and  obligations  of  the  parties  thereto, 
but  the  ori^nal  eontraet  continues  in  force  except 
as  altered  by  such  modifieations  and  alterations;"^ 
and  this  is  especially  true  where  the  original  con- 
tract expressly  provides  that  modifieationB  and  al- 


to pay  plalntlfTs  the  whole  value  of 
their  work  In  consideration  of  their 
finishing  it,  plaintiffs  not  belnK 
bound  by  defendant's  acceptance  of 
the  contractor's  order  to  complete 
the  work  at  all  hazards  after  defend- 
ant had  released  the  original  con- 
tract, their  agreement  to  go  on  and 
finish  the  work  constituted  a  sutn- 
cient  consideration   for  defendant's 

Eromise  to  pay);  Chapman  v.  Pltts- 
urgh,  etc..  R.  Co.,  18  W.  Va.  184. 
19.    Lindsly  v.  Kansas  City  Via- 
duct, etc.,  Co.,  1B2  Mo.  A.  221,  133  SW 
189. 

ao,   arant  v.  Duluth,  etc..  R.  Co., 
*1  Minn.  »6.  U  NW  1016:  Teoman 
[»  C.  J.— fq 


v.  Mueller,  33  Mo.  A.  314. 

SI.  Mogulewsky  v.  Rohrig,  104 
App.  DIv.  147.  93  NYS  690  (holding 
that,  where  defendant,  aa  agent,  con- 
tracted with  plaintiffs  to  construct  a 
building  for  a  third  person,  but 
thereafter  stated  that  the  name  of 
the  third  person  was  used  only  be- 
cause he  himself  was  In  bankruptcy, 
and  that  he  was  the  owner  of  the 
building,  was  responsible  for  every- 
thing, and  would  pay  plaintiffs  when 
the  work  was  finished,  this  last 
agreement  constituted  an  Independ- 
ent oral  contract  for  the  performance 
of  the  work  for  defendant  according 
to  the  terms  of  the  original  con- 
tract); Davelaar  v.  Rockwell,  86  Wis. 
210  (holding  that  the  fact  that  the 
employer  has  contracted  with  one 

Sarty  for  the  erection  of  his  buildlnfC 
oes  not  Invalidate  a  contract  for  ex- 
tra material  made  with  a  subcontrac- 
tor of  such  party,  so  as  to  prevent 
the  subcontractor  from  recovering 
for  such  extra  work  and  material). 

22.  Plunger  El.  Co.  v.  Day,  184 
Mass.  130,  68  NB  16  (holding  that, 
where,  in  an  action  for  the  value  of 
an  elevator,  plaintiff  contended  that, 
before  any  work  had  been  done  under 
a  written  contract  between  defend- 
ant and  another.  It  was  orally  agreed 
between  plaintiff  and  defendant  that 
plaintiff  should  do  the  work  and 
should  be  substituted  for  the  con- 
tractor in  the  written  contract.  It 
was  no  objection  to  plaintiff's  right 
to  maintain  the  suit  that  the  written 
contract  had  not  been  assigned  to 
plaintiff  by  the  original  contractor). 

as.  North  v.  Mallory,  94  Md.  806, 
61  A  89;  Komp  v.  Lurla,  46  Hlsc.  339, 
92  NYS  569:  McCormIck  v.  Connoly,  2 
S.  C.  L.  401  (holding  that  additions 
or  alterations  made  in  a  contract  to 
build  a  structure  of  specified  size  or 
dimensions  form  an  express  or  im- 
plied new  contr&ct  that  does  not  af- 
fect the  original  contract,  and  that 
such  additions  and  alterations  must 
be  paid  for  under  the  new  contract 
if  a  sum  is  fixed  for  that  purpose; 
but,  if  not,  then  according  to  a  just 
and  true  valuation).  To  same  effect 
Boody  v,  Rutland,  etc.,  R,  Co..  3  F. 
Caa.  NO.  1,636.  3  Blatchf.  26,  24  Vt. 
660;  Gallaher  V.  District  of  Colum- 
bia, 19  Cl.  CI.  664. 

34.  Oompenaatloii  for  addltloaal 
or  extra  work  see  Infra  It  179-191. 

as.  U.  S.— Boody  v.  Rutland,  etc., 
R.  Co..  3  F.  Cas.  No.  1,636.  3  Blatohf. 
25,  24  Vt.  660;  Collins  v.  U.  S.,  34 
CL  Cl.  29*. 

Cal. — De  Boom  v.  Priestly,  1  Cal. 
206. 

Conn. — O'Keefe  v.  St.  Francis" 
Church,  69  Conn.  551,  22  A  325. 

Pla. — Jacksonville,  etc.,  R.  Co.  v. 
Woodworth.  26  Pla.  868,  8  S  177. 

111. — Cook  County  v.  Harms.  10  lU. 
A.  24. 

Ind. — Norton  v,  Browne,  89  Ind. 
333;  Carver  v.  Daubenspeck,  22  Ind. 
238;  McKinney  v.  Springer,  3  Ind. 
59.  54  AmD  470. 

Iowa. — Duggleby  v.  Lewis  Roofing 
Co..  139  Iowa  432,  116  NW  711. 

La. — Jones  v.  Adams,  12  La.  Ann. 
621. 

Md. — North  v.  Mallory,  94  Md.  306, 
51  A  89. 

Mich. — Sturtevant  Co.  v.  Interna- 
tional Banana  Food  Co..  179  Mich. 
611,  14S  HW  »a. 


Mo. — Haynea  v.  Second  Baptist 
Church,  88  Mo.  285,  57  AmR  413; 
Menne  v.  Neumeister,  26  Mo.  A.  300. 

N.  J, — ^American  Ice  Mach.  Co.  v. 
Paterson  Steam  Pire  Engine,  etc.. 
Co.,  22  N.  J.  Eq.  72  (where  an  ex- 
tension of  time  was  held  not  to  affect 
other  provisions  of  the  contract). 

N.  Y. — Cohan  v.  Rosenberg.  69 
Misc.  336.  125  NYS  769;  Goodwin 
V.  Mccormick,  6  NYS  662;  HolUnsead 
V.  Mactier,  13  Wend.  278. 

N.  C. — Young  V.  Jeffreys,  20  N.  C. 
294  (where  alterations  were  made 
In  the  building). 

Oh. — Kugler  v.  Wiseman,  20  Oh, 
361. 

Pa.— Glbbs  V.  Girardville  School 
Diat.,  195  Pa.  S96,  46  A  91;  Mlllone 
V.  Philadelphia,  etc.,  R.  Co.,  157  Pa. 
480,  27  A  766. 

S.  C. — Dubois  V.  Read,  8  S.  C.  L. 
472;  McCormick  v.  Connoly,  2  S.  C. 
L.  401. 

Tenn. — Perkins  Oil  Co.  v.  Eber- 
hart,  107  Tenn.  409,  44  SW  760. 

Tex.— Houston,  etc.,  R.  Co.  ▼. 
Snelling,  69  Tex.  116. 

Wyo. — Hood  V.  Smiley,  6  Wyo.  70, 
36  P  866. 

Eng. — Pattlnson  v.  Luckley.  L.  R. 
10  Exch.  830;  Morgan  v.  Btrnie,  9 
Blng.  672.  23  ECL  ^54.  131  Reprint 
766;  Robson  V.  Godfrey,  Holt,  N,  P. 
236,  8  ECL  100,  1  SUrk.  276,  2  ECL 
110. 

[a]  TlM  original  eoatnuit  la  walv*d 
to  in*  satsut  of  the  modifications  but 
no  further.  North  T.  Mallory,  94  Md. 
S05.J61  A  89. 

[bl  A  ohaam  In  "Ul*  plan*  and 
specUoatlona  by  mutual  consent, 
during  the  progress  of  the  work.  Is 
not  an  abandonment  of  the  old  con- 
tract and  the  substitution  of  a  new 
one  In  its  place.  Gray  v.  Jones,  47 
Or.  40,  81  P  813. 

[c]  A  provision'  for  lUinldated 
aamay  for  failure  of  the  contractor 
to  complete  the  work  by  the  time 
fixed  la  not  waived  or  modified  by  a 
further  agreement  for  changes  In 
the  specifications  or  extra  work  not 
necessarily  requiring  additional  time, 
and  when  none  was  at  the  time  asked 
or  provided  for.  Morse  Dry  Dock, 
etc.,  Co.  V.  Seaboard  Transp.  Co.,  161 
Fed.  99,  88  CCA  263  [rev  154  Fed. 
901. 

[d]  Wlisr*  tb*  oontraot  haa  not 
h«en  exeonted  In  tbs  apaolfled  time 
and  has  lapsed,  and  the  parties  enter 
into  a  new  one  for  the  same  work  at 
an  advanced  price,  they  are  presumed 
to  intend  the  other  conditions  of  the 
former  contract,  as  to  time  and  sea- 
son of  performance,  to  apply.  Page 
v.  Connolly,  35  Que.  Super.  121. 

[e]  Illitstisatloni^(l)  Where  the 
United  States  are  responsible  to  a 
contractor  constructing  a  lock  pit 
for  damage  which  may  result  from 
leakage  of  a  cofferdam,  the  respon- 
sibility continues,  although  the  leak- 
age occurs  during  a  period  covered 
by  an  extension  of  the  contract  made 
at  the  request  of  the  contractor. 
Collins  V.  U.  S.,  34  Ct.  Cl.  294. 
(2)  Where  a  contractor  offers  to  con- 
struct a  drying  apparatus,  exclusive 
of  conveying  apparatus,  and  guaran- 
tees that  it  will  have  a  certain  capa- 
city, and  thereafter,  at  the  owner's 
request,  the  contractor  also  makes 
a  proposition  to  construct  the  con- 
veyor  and[^^(^Jjt^^f0^g4e 
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terations  in  the  plans  of  the  toi^  may  be  made.^ 
AVlme,  however^  the  original  eontraet  is  deviated 
from  in  material  leepeots  bo  that  the  woik  cannot 


reasonably  be  reeoj^iized  as  that  ori^ 
traeted  for,  the  original  eontraot  afaonlc 
as  abandoned." 


inally  coo- 
be  treated 


VL  TEBMINATION  AND  BESOISSION 


66]  A.  In  OeneraL  The  rules  applicable  to 
contraotB  generally  are  controlling  as  to  the  termi- 
nation or  rescission  of  boildjng  and  constraction 
contracts.^  Where  a  contract  is  joint,  it  cannot  be 
rescinded  by  the  action  of  a  portion  of  the  joint 
promisors."  Rescission  of  a  contract  is  a  right  of 
-which  the  injured  party  may  avail  lumself,  bnt  he 
is  not  bound  to  rescind.  If  the  failure  of  the  other 
party  to  perform  is  partial,  for  which  then  may  be 
eomprasation  in  damages,  the  contract  is  not  ended." 
So  where  the  builder  continues  work,  notwithstand- 
ing an  -order  wrongfully  suspending  it,  and  the 
owners  ultimately  have  the  benefit  of  it,  they  are 
liable  for  it  at  the  contract  price.*^ 

Bjr  Btatate  in  some  jurisdietions  the  owner  is 
given  the  right,  on  specified  conditions,  to  cancel 
a  buildii^  eontraet,  althot^  work  has  been  begun.'' 
Such  a  statute  oontempli^es  an  ratire,  as  distin- 
guished from  a  partial,  rescission." 


67]    B.  Provisions  in  Oontraet  for  TwriBina- 

tion.  The  law  recognizes  as  valid  a  provision  in  a 
building  and  construction  contract  that  the  owner 
may,  at  his  option  or  on  certain  contingencies,  stop 
the  further  performax^  of  the  work  without  in- 
curring any  liability  to  the  builder  for  damages;** 
that  the  owner  may  rescind  and  annul  the  contract 
on  the  failure  of  the  eontraet<nr  duly  and  propo-Iy 
to  perform  the  work,"  or  that  the  owner  may  annid 
the  contract  if  the^  contractor  is  not  doing  the 
work  to  his  satisfaction.'*  So  also  a  provision  that, 
on  the  failure  of  the  builder,  in  the  opinion  of  the 
architect  or  engineer  in  chaise  of  the  work,  to  pro- 
ceed with  the  woik  with  proper  speed  and  in  a 
proper  manner,  the  owner  may  rescind  and  annul 
the  contract  ia  valid  and  in  the  absence  of  fraud 
or  bad  faith  on  the  part  of  the  arehiteot  or  ei^[ineer, 
bis  decision  on  such  question  i&  as  a  general  rale, 
conclusive  on  the  contractor;"  but,  as  in  other 


of  the  drawings  at  the  owner's  bvk- 
Sestlons,  but  states  that  the  Ruaranly 
will  remain  the  same,  the  guaranty 
appRea  to  the  conveying  apparatus 
AS  well  as  to  the  other  parts.  Stur- 
tevant  Co.  v.  International  Banana 
Food  Co..  ITS  Mich.  611,  146  NW  93. 
(3)  In  an  action  tor  breach  of  de- 
fendant's warranty  of  certain  roof- 
ing constructed  by  It  under  a  ron- 
tract,  where  defendant  consented  to 
A  change  of  the  plans  and  speclflca- 
tions  without  asking  any  modlRca- 
tlon  of  its  guaranty,  it  may  not 
thereafter  complain,  and  evidence  by 
It  that  the  plana  were  changed  .was 
properly  excluded.  Duggfeby  v. 
Lewis  Roofing  Co.,  189  Iowa  432.  116 
NW  711. 

as.  Conn.— O'Keefe  v.  St.  Francis* 
Church.  S9  Conn.  6B1.  22  A  82S. 

111.— RelSB  V.  Schemer,  87.111.  A.  84. 

N.  J.— Boxarth  v.  Dudley,  44  N.  J. 
li.  304,  48  AmR  873. 

N.  T. — Iiauer  v.  Brown.  SO  Bar*.  416. 

Or, — Gray  v.  Jones,  47  Or.  40,  81 
T  811. 

ST.  U.  S.— Henderson  Bridge  Co. 
T.  McOrath,  134  U.  S.  260.  10  SCt 
780,  33  Li.  ed.  934;  Columbus  Safe- 
Deposit  Co.  T.  Burke,  88  Fed.  630, 
32  CCA  67. 

Ala. — ^Hutchison  t.  Cullum,  88  Ala. 
422. 

Iowa. — Mather  v.  Butler  County, 
«  Iowa  25S. 

Me. — Cocheco  Bank  t.  Berry.  E2 
Me.  293. 

Md. — Howard  v.  Wilmington,  etc., 
R.  COy  1  Gill  811. 

N.  J.— BoBarth  v.  Dudley,  44  N.  J. 
L.  304,  43  AmR  873. 

N.  T.— KiUip  V.  Metsen,  60  N.  Y. 
668:  Hollinsead  v.  Mactier,  13  Wend. 
276;  LAwrence  v.  Dale.  3  Johns.  Ch. 
23  [aft  17  Johns.  437). 

Or. — Kingman  Colony  Irr.  Co.  v. 
Payne.  78  Or.  238,  162  P  891. 

Pa. — Malone  v.  PhiladaUihIa,  etc.. 
R.  Co.,  167  Pa.  430,  27  A  758;  Green 
V.  Paul,  166  Pa.  126,  26  A  867;  Reber 
V.  Brownback.  27  Pa.  Super.  471. 

Tex.- — MoClellan  v,  McLemore, 
<CIV.  A.)  70  SW  224. 

Utah. — Rhodes  v.  Clute,  17  TTtah 
137.  E3  P  990. 

wash.— Sweatt  v.  Bonne,  GO  nanh. 
18^10  P  617. 

Wyo. — Hood  V.  Smiley,  6  Wyo.  70, 
36  P  8B6. 

[a]  IIla«tratlOM^(l  >  Where,  sub- 
sequently to  a  contract  between  an 
owner  and  a  contractor  to  build  a 
building,  which  provided  that  It 
should  be  paid  for  by  the  owner 
only  on  certificates  from  the  archi- 
tect, other  contracts  were  madp 
whereby  a  cellar  and  another  story 
were  added,  and  which  made  no  ref- 


erence to  the  necessity  of  certifi- 
cates from  the  architect,  the  building 
as  changed  was  a  substantially  dif- 
ferent one  not '  contemplated  In  the 
original  contract,  and  the  contractor 
may  recover  on  its  completion,  re- 
gardless of  such  certificates.  Sweatt 
V,  Bonne.  60  Wash.  18,  110  P  617. 
(2)  Where,  by  the  terms  of  a  written 
contract,  a  buuaing  was  to  be  erected 
according  to  plans  prepared  by  cer- 
tain architects,  and  such  plans  were 
abandoned,  and,  in  pursuance  of  a 
parol  agreement  between  the  parties, 
the  building  was  erected  according 
to  plans  prepared  by  the  contractor, 
the  work  was  done  under  a  parol 
contract  and  not  under  such  written 
contract  Columbus  Safe-Deposit  Co. 
V.  Burke,  88  Fed.  630,  32  CCA  67. 

tb]  Hew  agrenntiit  as  to  v*7> 
mailt. — Where,  on  payment  to  him, 
on  the  superintendent's  certificate,  of 
a  part  of  the  contract  price,  the  con- 
tractor Indorses  thereon  that  he  re- 
ceives such  payment  with  the  under- 
standing that  certain  defective  work 
will  be  made  satisfactory  before  fur- 
ther payment  Is  made,  he  thereby 
makes  a  new  agreement  which  must 
be  complied  with  before  he  can  re- 
cover anything  more  on  the  original 
contract.  Pormann  y.  Walsh,  97  \Vls. 
366.  72  NW  881.  CS'AmSR  126. 

[c]  Tetne  of  dlspatM. — ^Where  the 

f 18  r ties  to  a  building  contract  enter 
nto  a  supplemental  contract,  pro- 
viding that  all  disputes  between 
them  shall  be  settled  in  certain 
counties,  and  at  a  subsequent  time 
make  a  settlement  and  agreement  as 
to  the  balance  due  between  them, 
that  contract  abrogates  the  previous 
contract  as  to  the  venue  of  these 
actions.  Ucovich  v,  Victoria  First 
Nat.  Bank,  (Tex.  Civ.  A.)  138  SW 
1102. 

38.  See  generally  Contracts  (9 
Cyc  693]. 

Trand  as  a  groniia  for  reaolasloa 

see  Contracts  [9  Cyc  483]. 
IP  take  aa  a  groniUI  for  raadmion 

see  Contracts  [9  Cyc  406]. 

89.    Buster  V.  Fletcher,  22  Ida.  172, 

125  P  226. 

30.  Roettlnger  v.  U.  S.,  26  Ct.  CI. 
391 

31.  Roettlnger  v.  U.  9.,  26  Ct.  CI. 
391. 

32.  See  statutory  provisions;  and 
Dugue  V.  Levy,  114  La.  21,  37  S  996; 
Vlllalobos  V.  Mooney,  2  La.  381 
(where  It  was  also  said  that,  in  the 
event  of  hia  so  doing,  he  must  pay 
the  builder  for  the  expense  and  laoor 
already  incurred  and  such  damages 
as  the  nature  of  the  case  may  re- 
quire); Kolwe  V.  Waddell,  4  La.  A. 
(Orleans)  123. 


39.  De  Maisonneuve  v.  Le  Banque 
Provlnclale,  33  Can.  S.  C.  418. 

34.  U.  8. — Warren-Scbarf  Asphalt 
Pav.  Co.  V.  Laclede  Constr.  Co..  Ill 
Fed.  696,  49  CCA  652. 

111.— Bnell  V.  Brown,  71  111.  131. 

Ky.— Dickinson  v.  Gray.  8  SW  87t, 
9  SW  281.  10  KyL  298. 

Md. — Morgan  v.  Baltimore.  U  Md. 
509. 

Nebr. — Omaha  Cons.  Vinegar  Co.  t. 
Burns,  49  Nebr.  229,  68  KW  492. 

N.  Y, — Curnan  v.  Delaware,  etc 
R.  Co..  138  N.  T.  480.  34  NE  201;  Riley 
v.  Black,  16  NTS  206  [rev  on  other 
grounds  1  Misc.  288.  lO^TTS  695]. 

Wis.— Beers  t.  North  Milwaukee 
Town-Site  Co.,  98  Wis.  669,  67  NW 
936. 

3B.  U.  S. — Mundy  v.  Stevens,  61 
Fed.  77.  9  CCA  866. 

Ark. — Rector  v.  McDermott.  13  SW 
334. 

Ky. — Henderson  Bridge  Co.  t. 
O'Connor,  88  Ky.  803,  IISW  18.  96T, 
11  KyL  146. 

La. — Carland  v.  New  Orleans,  11 
La.  Ann.  43. 

Eng. — Munro  v.  Wlvenhoe,  etc  B- 
Co.,  4  De  O.  J.  &  S.  728,  69  BngCb 
653,  46  Reprint  1100;  Oarrett  v.  Ban- 
stead,  etc..  R.  Co.,  4  De  a.  J.  &  S. 
462.  69  EngCni  366.  46  Reprint  997; 
Davies  v.  Swansea,  8  Ex  eh.  808,  IBS 
Reprint  1579. 

Default  of  imlldsr  a*  giwoia  for 
resolMlott  sea  Infra  {  60. 

se.  Harder  v.  Marlon  Count; 
Comrs.,  97  Ind.  466. 

37.  U.  S.— Mitchell  v.  Dougherty, 
86  Fed.  869  [rev  on  other  grounds  90 
Fed.  639];  Culbertson  v.  Ellis.  6  F. 
Cas.  No.  3,461,  6  McLean  248. 

Ala.— Davis  v.  State,  146  Ala.  I!", 
41  S  681. 

Del. — Randel  v.  C^hesapeake,  etc- 
Canal  Co.,  1  Del.  231. 

Ind. — Hoyle  v.  Stellwaren,  28  Ind. 
A.  681,  63  NE  780. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  308,  IISW  18,  9S7. 
11  KyL  146. 

Mo. — Maloney  v.  Malcolm,  31  Mo. 
45. 

Mont. — Wortman  v.  Montana  Cent 
R.  Co.,  22  Mont.  266,  66  P  316. 

N.  T.— Charlton  v.  Scoville.  68  Hon 
348,  22  NYS  8S3  [aff  144  N.  Y.  691 
mem.  39  NE  394];  Jones  v.  New  Tork. 
32  Misc.  211.  66  NTS  747  [aft  60  Ap^ 
Div.  161,  70  NTS  46]. 

Pa. — Faunce  v.  Burke,  16  Pa.  *63. 
55  AmD  519. 

Eng. — Munro  v.  Wlvenhoe.  etc.,  B- 
Co..  4  De  a.  J.  &  8.  723,  69  EnsCh' 
663.  46  Reprint  1100;  Ranger  v.  Greit 
Western  R.  Co..  2  Jur.  787. 

88.  n.  S.— Culbertson  v.  Elltf  6  F- 
Caa.  No.  8,461,  6  McLean  248. ' 


ForlatMrmnVi  AevalovmaBta  and  cfbangealn  the  law  see  cumulative  Anm>tatloin^ 
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eases,  whUre  the  decision  of  qnestions  is  left  to  the 
areluteet,  his  deeiaion  may  be  impeached  for  frand 
or  bad  faith."*  Such  proTisions,  however,  anthorisiiig 
the  owner  to  declare  a  forfeiture  and  a  termination 
of  the  contract,  are  not  favored  by  the  law." 

[i  58]  0.  By  Hatul  Assent.  As  in  eases  of 
other  contracts,  a  building  and  constmetion  contract 
may  be  rescinded  and  terminated  by  mutual  agree- 
mssat  of  the  parties,^^  bas^  on  a  good  eonsidera- 
tion;**  bat  to  show  a  rescisnon  by  mntnal  consent 
of  the  parties,  the  intention  to  rescind  most  be  ap- 
parent or  clearly  shown  by  implication.*' 

[S  59]   D.  Grotuids  for  Baidiricn  or  Abandon- 

Ind.— state  v.  McGInley,  4  Ind.  7. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor.  88  Ky.  SOS,  11  8W  IS.  9(7, 
11  KyL  146. 

Pa.— Faunce  v.  Burke,  19  Pa.  469, 
55  AmD  £19. 

Eng. — Roberts  v.  Bury  Impr. 
Comrs..  L.  R.  4  C.  P.  756;  Scott  v. 
Liverpool  Corp.,  S  De  O.  &  J.  S34,  60 
EngCh  261,  44  Reprint  1297:  Rannr 
T.  Great  Westem  R.  Ca,  6  VLtu  UM. 
72.  10  Reprint  824. 

OoBolnstveiMW  hMI  effMt  of  Ae- 
sUoa  of  anlilteet  KMumlly  see 
Intra  il  llS-119. 

39.  Roberta  «.  Bury  Impr.  Comrs., 
L.  R  B  C.  P.  310;  Pawley  v.  Turnbull, 
3  Gltfard  70.  66  Reprint  327.  See 
generally  Infra  !  117. 

40.  See  Anvil  Hin.  Co.  v.  Humble, 
153  U.  S.  640,  14  set  876,  38  L.  ed. 
114;  Chicago  v.  Sexton,  116  III.  230, 
I  NE  263;  Harley  v.  Chicago  Sanitary 
DIst.  107  III.  A.  54«;  Lou'svllle,  etc., 
R.  Co.  V.  Donnegan,  111  Ind.  179.  12 
NE  1B3;  Wtalte  t.  Harrigan,  41  HInn. 
414.  4S  NW  89:  Hatch  v.  Fogerty.  SS 
N.  T.  Super.  1<6. 

[a]  Xn  XSaaeaote  It  baa  been  held, 
imder  a  contract  providing  that,  It 
the  contractor  fiHia  to  comply  with 
the  conditions  thereof,  the  architect 
■hall  be  entitled  to  take  possession 
of  the  bnlldtnav  that  this  right  does 
not  depend  on  the  mere  arbitrary  dls- 
cretlon  of  the  architect,  but.  In  an 
action  for  damagea  by  the  contractor 
for  such  interference  by  the  archi- 
tect, the  Issue  whether  he  had  ful- 
fllted  his  contract  la  one  which  he 
Is  entitled  to  have  tried.  White  v. 
Harrigan,  41  Minn.  414.  4S  NW  89. 

[b]  Wkem  the  HcM  to  tsssslaaito 
tte  Mateae*  tftar  aotlee  that  it  U 


not  betns  properly  performed  Is  given 
to  the  builder,  he  cannot,  by  living 
Butfh  notice,  terminate  the  contract 
if  the  work  Is  In  faot  being  properly 
dona  Hoyle  v.  Stellwacen,  SB  Ind. 
A.  CBl,  63  NE  780. 

41.  n.  S.->HeOowan  v.  tT.  8.,  S6 
Ct.  CI.  606;  Batteries  v.  U.  B.,  80  Ct. 

a.  31. 

Ala.— Davis  v.  State,  146  Ala.  180, 
41  S  «tl;  Badders  v.  Davis,  88  Ala. 
367.  6  S  834;  Ktrkland  T.  Oatea.  Sfi 
Ala  466. 

D.  C. — Hughes  V.  Brennan  Constr. 

Co.,  24  App.  90. 
Ind. — Norton  v.  Browne,   89  Tnd. 

333. 

Me.— Tebbetts  v.  Hasklne,  IS  Me. 

283. 

Masa — Rowe  v.  Peabody,  S07  Mass. 
328,  93  NE  604;  Adams  v.  Boston  Iron 
Co..  10  Gray  496. 

N.  J.— Bosarth  v.  Dudley,  44,  N.  J. 
L.  3D4.  43  AmR  378. 

N.  T. — Davison  v.  Jersey  Co.,  71 
N.  T.  383;  Schotteld  v.  McGregor.  1 
ThompH.  &'C.  404:  Douglass  v.  Rob- 
erta 1  NTCItyCt  464. 

Wash. — Gottsteln  v.  Seattle  Lum- 
ber, etc.,  Co..  7  Wash.  424.  35  P  133. 

Can. — Gilbert  Blasting,  etc.,  Co.  v. 
Rex.  7  Can,  E3xch.  221. 

[a]  Where  an  enqdoyer  does  sot 
Aeolaze  a  eontract  foifetUd  but 
tadtly  aoqnlesoes  la  the  bnUder's 
sbaaooBment  there  Is  an  abandon- 
ment by  the  act  and  acquiescence  of 
both  parties,  and  In  such  case  the 
law  will  not  Imply  a  forfeiture.  Sat- 
terlee  v.  U.  S..  30  Ct.  CI.  31. 

[b]  aeselsslott  by  agreemeat  1>e- 
twsea  a  ImlUa*  sad  one  of  two  lolat 

havlnc  authority  to  act  for 


the  other,  Is  not  Illegal,  as  permit- 
ting one  of  two  Joint  contractors  to 
terminate  the  contract  without  the 
other's  consent.  Wehner  v.  Bauer, 
160  Fed.  240. 

[cj  Svldeaoe. — In  an  action  to  re- 
cover for  erecting  a  house.  In  which 
action  plaintiff  claimed  that  the  con- 
tract under  which  the  work  was  orig- 
inally commenced  was  abandoned, 
where  It  appeared  .that  the  house  to 
be  constructed  under  the  contract  was 
to  have  sixteen  windows,  fourteen 
doors,  and  no  molding,  and  that  the 
house  constructed  had  twenty  win- 
dows, twenty-eight  doors,  and  mold- 
ing on  the  baseboards  and  cornices. 
It  was  held  sufficient  to  show  an 
abandonment  of  the  original  contract. 
Norton  v.  Browne,  89  Ind.  833. 

42.  Rowe  v.  Peabody,  207  Mass. 
226.  93  NB  604  (holding  that  the 
changed  relations  of  the  parties  and 
the  proposed  modifications  of  the 
work  would  be  a  sufllclent  considera- 
tion for  the  abandonment  of  the  orig- 
inal contract  and  the  substitution  of 
a  new  arrangement). 

43.  Colo. — McGonlgle  V.  XClelti.  6 
Colo.  A.  306,  40  P  46^ 

III. — Indianapolis,  etc..  R.  Co.  v. 
Miller.  71  111.  468. 

N.  T.— Parr  v.  Qreenbush.  7t  N.  T. 
46S:  Hart  V.  Lauman.  29  Barb.  410. 

Okl. — Peck-Wllliamson  Heating, 
etc.,  Co.  V.  Oklahoma  City  Bd.  of  Edu- 
cation. 6  Okl.  879,  60  P  286  (holding 
that  a  written  contract  for  furnish- 
ing and  settlnv  heating  and  ventilat- 
ing apparatus  in  a  stipulated  number 
or  Sfsiool  rooms  Is  not  abandoned  or 
rescinded  by  accepting  full  payment 
at  the  contract  price  for  such  ap- 
paratua  famished  and  set  In  halt  thf 
number  of  such  rooms). 

Va.— Fernson  v.  Wills,  SS  Va.  ISt, 
IS  SB  S92. 
"fa]  What  eoastttwtes  saseat.— (1) 
Where  the  builder  did  the  work  re- 
quired to  earn  the  first  installment 
on  a  contract  price  for  building, 
which  was  paid  to  him.  and  In  con- 
sequence of  a  dispute  refused  to  go 
on  with  the  contract  and  discontinued 
working,  but  afterward  the  owner 
grave  the  builder  a  statement  agree- 
ing to  submit  their  mutual  claims  to 
an  arbitrator  and  agreed  with  the 
builder  that  his  execution  of  the 
statement  should  relieve  him  from 
further  performing  the  contract,  and 
both  the  employer  and  the  builder 
signed  the  statement,  the  employer 
accepted  the  abandonment.  Scofleld 
v.  McGregor,  63  N.  Y.  638.  (2)  But 
where  the  owner  notified  the  builder 
that  he  would,  at  the  expiration  of  a 
certain  time,  himself  complete  the 
building  If  the  builder  did  not.  and 
the  builder  Informed  the  owner  that 
he  would  proceed  as  soon  as  he  could 
obtain  certain  material,  and  after- 
ward notified  the  owner  that  he  could 
not  secure  the  material,  but  that  he 
would  send  some  men  to  finish  the 
building  If  the  owner  could  get  the 
material  elsewhere,  there  was  no 
assent  to  the  abandonment  and 
the  builder  was  liable  for  the  proper 
construction  of  the  building,  wash- 
burn  v.  Dettinger.  76  Hun  141;  27 
NTS  640.  (3)  Where  the  biiilder 
entered  on  the  performance  of  his 
work,  and  while  so  engaged  the  em- 
ployer gave  him  an  unconditional 
direction  to  leave  the  work  and  to  do 
nothing   more  under  the  eontraot. 


ment-^1.  In  QeneraL  The  rescission  or  abandon- 
mentf  when  made  by  one  party,  must  be  based  on 
sufficient  grotmds.*^ 

Mistake.  Where  the  contract  is  entered  into 
under  a  mistake  as  to  a  material  matter,  the  party 
affected  thweby  may  be  entitled  in  equity  to  a 
rescission  of  the  eontraet.** 

Misrepresentation  and  Amid  i»aeticed  on  either 
party  may  be  a  ground  for  reseisaion  by  the  other^ 
provided  the  fraudulent  representation  is  reiqieet- 
ing  a  matter  material  to  the  contract  and  one  in 
the  absence  of  wfaieh  the  contract  vould  not  have 
been  made."  To  have  this  effect  a  misrepresenta- 

whereupon  the  builder  did  leave, 
there  was  no  mutual  relinquishment 
of  the  contract;  but  the  employer  was 
exercising  a  legal  right  In  putting  an 
end  to  the  contract,  leaving  himself 
liable  of  course  for  all  consequences 
resulting  from  such  a  breach  of  the 
contract  on  his  parL  Derby  v.  John- 
son, 21  Vt.  17.  (4)  A  building  con- 
tract, providing  that  alterations  and 
additions  may  oe  made  to  the  build- 
ing during  the  progress  of  the  work, 
when  requested  by  the  owner,  with- 
out affecting  the  validity  of  the  con- 
tract, the  value  of  the  changes  to  be 
added  to  or  deducted  from  the  con- 
tract price,  is  not  abandoned  and  a 
new  contract  substituted  in  Its  place, 
merely  because,  during  the  work.  It  la 
mutually  agreed  that  the  plans  and 
specifications  shall  be  changed  and 
certain  parts  of  the  contract  waived. 
Gray  V.  Jones,  47  Or.  40.  81  P  813. 

[b]  The  fact  that  the  owner  haa 
the  woA  done  nader  his  own  ivper- 
Tlsloa,  on  the  wrongful  refusal  or  the 
contractor  to  complete  the  work,  doea 
not  show  a  rescission  or  termination 
of  the  contract  by  mutual  conaent^ 
Casey  v.  Ounn,  29  Mo.  A.  14. 

44.  Becker  v.  Philadelphia,  <Pa.> 
16  A  626  (holding  that  where  the 
contract  stipulated  that  rock  taken 
from  a  necessary  excavation  should 
become  the  property  of  the  builder, 
except  such  part  as  aboald  be  neces- 
■ary  for  the  support  and  protection 
of  the  work,  the  fact  that  another 
person,  through  whose  property  a 
portion  of  the  structure  ran,  would 
not  permit  the  builder  to  sell  rock 
removed  from  such  portion  did  not 
entitle  the  builder  to  rescind  the  eon- 
traot, as  a  right  to  aeil  the  rock  did 
not  occur  until  the  contract  was  com- 
pleted). 

48.  U.  S.— Uoffett.  etc.,  Co.  v. 
Rochester.  178  U.  8.  S7S,  20  SCt  886, 
44  L.  ed.  1168  [rev  91  Fed.  S>.  8S 


CCA  S191 

Ind. — Tndlanapolla  v.  Bender, 


Sf 


Ind.  A.  164,  7S  NB  164. 

He. — ^Hudson  Structural  Steel  Co. 
V.  Smith,  etc.,  Co.,  110  Me.  123,  86  A 
384,  43  LRANS  664  and  note. 

Mo. — McCormack  v.  Lynch,  69  Mo. 
A.  624  (where  the  employer  sued  the 
builder  to  recover  damages  for  non- 
performance and  the  oullder  at- 
tempted to  show  that  he  had  been 
mistaken  as  to  the  lot  on  which  the 
building  was  to  be  erected  and  that 
therefore  there  was  no  contract; 
however,  the  evidence  was  not  ad- 
mitted on  the  ground  that  the  mis- 
take was  that  of  the  builder  alone). 

Pa. — Glbbs  V.  GlrardvUIe  Stdiool 
DIst.,  196  Pa.  896.  46  A  91. 

[a]  Bnor.  of  anhcontraotor.^ 
But  a  contractor  Is  not  Justified 
In  refusing  to  carry  out  his  un- 
dertaking oecause  of  the  error  of 
a  subcontractor  In  making  his  bid. 
which  error  Induced  such  subcontrac- 
tor to  refuse  to  accept  the  work. 
Bartram  v.  Bergqulat.  163  111.  A.  43. 

Mistake  as  ground  for  reaelssloa 
see  generally  Contracts  19  Cyc  4061. 

46.  U.  S.— Kingston  v.  L.  P.  A 
J.  A.  Smith  Co.,  114  Fed.  294.  52  CCA 
206  (holding  that  a  party  making  a 
contract  to  dredge  a  hart>or,  and 
being  some  distance  from  the  harbor 
at  the  time.  Is  entitled  to  rely  on  the 
representations  of  the  other  party 
who  has  done  a  portloiy  of  the  worf 
and  has  had^ 
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tioD  must  be  as  to  a  material  fact;*'  and  if  it  is. 
a  misrepresentation  which  might  be  believed  and 
vhich  induces  one  of  the  parties  to  enter  into  the 
contract,  it  is  a  ground  for  rescission  if  injury  re- 
sults, even  though  it  is  not  fraudulently  made.*" 

(MO]  2.  Defavlt  of  Boildw.  The  faUure  of  the 
builder  duly  and  properly  to  perfoim  his  contract, 


if  such  failure  is  not  due  to  any  wrongful  acts  or 
omissions  on  the  part  of  the  owner,  gives  to  the 
latter  the  right  to  rescind  and  annul  the  contract, 
especially  where  the  contract  so  provides,*"  as  where 
the  contractor  fails  to  complete  the  work  within 
the  time  specified  or  within  a  reasonable  time,"*  or 
in  ease  the  time  for  oompletion  is  extended,  when 


liig  Boundlnga,  as  to  the  thickness  of 
the  rock  to  be  removed,  and  Is  not  re- 
quired to  inveatlsate  the  facts  him- 
self; and,  such  representations  being 
relied  on  and  beinf  false  and  known 
to  the  party  malElnf  them  so  to  be, 
the  party  nwtlng  the  contract  la  not 
bound  the  contract}:  Ricfcer  v. 
Chicago  Sanitary  Diet,  91  Fed.  8S3, 
li  CCA.  91  [rev  89  Fed.  261]. 

HasB, — Girouard  v,  Jasper,  21& 
Haas.  318.  106  NB  849. 

Mo. — McLennon  v.  Slebel,  135  Mp. 
A.  261.  116  8W  484  (holding  that  de- 
fendant was  not  entitled  to  rescind 
hla  bid  for  work  on  a  building  be- 
cause of  a  false  statement  by  plain- 
tiff that  a  certain  person  owned  the 
lot,  unless  defendant  relied  on  the 
statement  and  was  thereby  induced 
to  bid  on  the  work). 

R.  I. — Ford  V.  Shepard  Co.,  36  R.  I. 
497,  90  A  806. 

Tex. — St.  XjOuIs  Expanded  Hetal 
Co.  V.  Burgess,  20  Tex.  Civ.  A.  627,  50 
SW  486. 

Va. — Rowland  Lumber  Co.  v.  Rosa, 
100  Va.  275,  40  SB  922  (holding  that, 
where  a  dredging  company  ottered  to 
dredge  a  channel  for  a  lumber  com- 
pany to  a  proposed  site  for  a  lum- 
ber shed,  and  the  latter  acknowledged 
receipt  of  the  bid  for  the  digging  ot 
a  channel  bIx  hundred  feet  long  and 
forty  feet  wide,  and  It  appears  that 
the  whole  environment  and  physical 
conditions  of  the  proposed  channel 
were  obvious  and  open  to  Inspection, 
a  claim  by  the  dredging  company 
that  It  was  misled  by  the  lumber 
company's  misrepresentations  as  to 
the  locality  and  as  to  the  depth  of 
the  water  at  such  point  cannot  be 
sustained). 

Eng. — Moss  V,  Swansea  Corp.,  74 
J.  P.  361. 

[a]  BvUenoe  of  fxanaulent  repre- 
saBtatloit. — (1>  Proof  of  a  custom 
that  a  builder  should  be  notified  In 
case  there  were  any  buildings  to  be 
removed  hy  him,  and  that  the  builder 
was  not  notified  as  to  such  buildings, 
is  Inadmissible  In  support  of  a  de* 
fense,  In  an  action  on  a  building  con- 
tract, that  there  had  been  a  fraudu- 
lent representation  to  the  builder. 
Brown  v.  ptrlmple,  21  Mo.  A.  338.  (2) 
Evidence  of  the  Insolvency  of  a 
butlder  Is  Irrelevant  where  suit  is 
brought  by  an  employer  to  rescind  a 
contract  against  a  builder  froni  whom 
a  bond  with  eecurlty  was  exacted. 
Waco  Tap  R.  Co.  v.  Shirley,  45  Tex. 
356. 

[b]  A  mlarspresentatlon  made  by 
a  builder  as  to  US  solvenoy  Is  not 

ground  for  rescission  of  the  contract 
where  a  bond  with  security  has  been 
exacted  of  the  builder  to  secure 
against  his  failure  or  inability  to 
perform  his  contract.  Waco  Tap  R. 
Co.  V.  Shirley.  45  Tex.  366. 

[c]  A  Bitboo&traotor,  Indnoed  to 
take  a  snboontraot  b7  a  promise 
frandtUently  made,  may  abandon  his 
contract  on  the  contractor's  failure 
to  keep  the  promise.  St.  Louis,  etc' 
Co.  v.  Burgess.  20  Tex.  Civ.  A.  527, 
60  SW  486. 

TtmA  as  a  growUI  fur  nsdssSon 
see  generally  Contracts  [9  Cyc  4831. 

47.  McLennon  v.  Biebei,  1X6  Mo.  A. 
261.  116  SW  484.  - 

4B.  McLennon  v.  Slebel,  136  Mo.  A. 
261,  116  SW  484. 

40,  U.  S. — (leorge  A.  Fuller  Co. 
v.  Doyle,  87  Fed.  C87. 

Ala, — Klrkland  v.  Oates.  26  Ala. 
466. 

Ark.— Rector  v.  HcDarmott,  18  SW 
884. 

Conn. — West  v.  Suda,  69  Conn.  SO, 
IS  A  1016. 


Ill, — Chamber  of  Commerce  v.  Sol- 
Iltt.  43  111.  619. 

Iowa. — Peacock  v.  Oleesen.  117 
Iowa  291.  90  NW  610:  Header  v. 
Allen,  110  Iowa  688,  81  NW  799: 
Wernli  v.  ColIllUi,  87  Iowa  648,  64  NW 
366. 

Ky.— ChambM-Iin  v.  McCiaiister,  6 
Dana  862. 

Mass. — National  Contracting  Co.  v. 
Com.,  183  Mass.  89,  66  NB  639:  Mor- 
rlssey  v.  Oelsel.  178  Mass.  96.  61  NB 
467:  Chapman  v.  Lowell,  4  CuSh.  378. 

Mo. — Law  V.  Paxton,  117  Mo.  A. 
541,  93  SW  354. 

Mont. — Wortman  v.  Montana  Cent. 
R.  Co.,  22  Mont.  266,  66  P  316. 

N.  J.— Sullivan  v.  Moftatt.  70  N.  3. 
L.  4,  56  A  304;  Wilson  v.  Borden,  68 
N.  J.  L.  627.  54  A  «16. 

N.  T. — Davison  v.  Jersey  Co.,  71 
N.  T.  333;  Midtown  Contracting  Co. 
V.  Goldstlcker,  165  App.  Dlv.  264,  160 
NTS  809;  Stelger  v.  London,  141  App. 
Dlv.  382.  126  NYS  250;  Fisher  v. 
Goodrich,  fil  App.  Dlv.  634,  70  NTS 
38:  Rlchman  v.  New  Torlc.  89  Mlac. 
213,  151  NYS  744;  Feinberg  v.  Weiher, 
19  NTS  216. 

Or. — Portland  v.  Baker,  8  Or.  866. 

S.  C- — Feaater  v.  Richland  Cottoi* 
Mills.  61  S.  C.  143,  28  SB  801. 

Tenn. — Brady  v.  Oliver,  126  Tenn. 
696,  147  SW  1136,  41  LRAN8  60.  Ann 
Casl.913C  376. 

Tex. — MlHtken  v.  Callahan  County, 
69  Tex.  205,  6  SW  681. 

Wis. — Davis  V.  Hubbard.  41  Wis. 
408. 

[a]  Option  of  ownsr^d)  A  con- 
tract for  work,  which  stipulates  that, 
If  the  architect  shall  certify  to  the 
neglect  of  the  contractor  to  prose- 
cute the  work,  the  owner  may,  after 
notice,  provide  labor  and  materials, 
and  deduct  the  cost  thereof  from  any 
money  due,  or  to  become  due,  to  the 
contractor,  and,  that  If  the  architect 
shall  certify  that' the  neglect  Is  suffl- 
cient  ground  for  such  action,  -the 
own^r  may  terminate  the  employ- 
ment of  the  contractor  and  complete 
the  work,  gives  to  the  owner  tbe 
option,  on  default  of  the  contractor, 
either  to  terminate  the  contract  and 
stand  on.  bis  legal  rights,  or  to  ter- 
ihlnate  "the  contractor's  employment 
and  proceed  to  complete  the  work. 
Stelger  v.  London,  141  App.  Dlv.  382. 
126  KYS  256.  (2)  The  feet  that  the 
contract  provides  that,  on  the  con- 
tractor's default,  the  owner  may  ter- 
minate the  contract  and  enter  and 
complete  the  work  at  the  contrac- 
tor's expense,  does  not  preclude  the 
owner  from  canceling  the  contract 
for  a  substantia]  failure  of  the  con- 
tractor to  perform.  Fraenkel  v. 
Frledmann,  199  N.  T.  351.  92  N£  666 
[rev  130  App.  Dlv.  903  mem,  115  NYS 
1121  mem  (aft  68  Misc.  451,  111  NYS 
43611. 

[bj  An  owner  Is  jnstlfled  In  treat- 
ing a  oontraot  as  abandoned,  where 
the  builder  sublets  the  work  to  one 
who  became  Insolvent  and  abandons 
It,  and  the  sureties  of  the  subcon- 
tractor undertake  to  complete  and 
also  abandon  the  work,  and  the 
builder  himself  la  Insolvent  and  un- 
able to  complete.  Watson  v.  De  Witt 
County,  19  Tex.  Civ.  A.  150,  46  SW 
1061. 

[c]  iTndsr  a  provlsloB  that  tlw 
•mnliBrer  ai»  enter  and  oomplete  the 
oonsaot  If  the  builder  fails  In  any 
part  of  his  undertaking,  a  statement 
from  the  builder  that,  unless  a  claim 
for  extra  work  Is  allowed,  he  will  not 
proceed  does  not  Justify  the  em- 
ployer in  terminating  the  contract  on 
aisallowance  of  the  claim,  where  he 
knows  that  the  contractor  la  still 


prosecuting  the  work,  and  has  told 
the  employer's  engineer  that  he 
would  not  quit  until  he  had  obtained 
legal  advice  and  had  consulted  with 
his  bondsmen.  Amsterdam  v.  Sulli- 
van, 11  App.  Div.  478.  42  NYS  S5S 
[aff  162  N;^.  694  mem,  67  NB  1123 
meml. 

^[d]  »sefe  of  tailAsv^  MtpaUoB 
from  woUl — ^Where  the  employer  «-as 
entitled  to  annul  the  contract  on 

f living  the  builder  notice  in  writing, 
n  which  case  the  builder  was  to  for> 
felt  the  unpkld  value  of  the  work 
done,  and  the  employer  without  no- 
tice entered  on  and  expelled  the 
builder  from  the  work.  It  was  held 
that  the  owner  by  so  doing  annulled 
the  contract.  Rodemer  v.  Oonder,  9 
GUI  (Md.)  288. 

80.  U.  S.— Weeks  v.  U.  S..  45  Ct. 
CI.  409;  Clark  v.  U.  S.,  3  Ct.  CI.  4B1. 

Cal. — American  Type  Founders' 
Co.  v.  Packer.  180  CU.  469,  62  F  744. 

Iowa. — Dupae  v.  Warren.  79  NW 
168. 

Kan. — Morrison  v.  Wells.  48  Kan. 
484.  29  P  601. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  308,  11  SW  18.  957, 
11  KyL  146;  Chamberltn  v.  McCal- 
lister,  6  Dana  862. 

La. — Hay  v.  Bush,  110  La.  675.  34 
B  692. 

Mass. — Pickering  v.  Greenwood, 
114  Mass.  479. 

Mich.— Schelble  v.  Klein,  89  Mick. 
376,  50  NW  86'7. 

N.  Y. — ^Fraenkel  v.  Frledmann,  199 
N.  Y.  8S1,  92  NB  666  trev  130  Add. 
Dlv.  908  mem,  116  NTS  1181  mem  (all 
58  Misc.  461,  111  NYS  486)];  Deeves 
V.  Manhattan  L.  Ins.  Co.,  196  N.  Y.  324. 
88  NB  896  raff  182  App.  Dlv.  SS8 
mem,  106  NTS  1142  mem];  General 
Supply,  etc.,  Co.  v.  GoeleC  149  App. 
Dlv.  80,  183  NYS  978:  Wyckoff  v. 
Taylor,  13  App.  Div.  240,  48  NYS  31. 
4  NYAnnCas  102. 

Pa.— MUler  v.  Phillips,  81  Pa.  218. 

Tex;— ^Andraa  v.  Wataon.  (Civ.  A} 
78  B'W  991 

'  Wash. — Smith  Sand,  etc,  Co.  t. 
Corbin,  81  Wash.  494.  142  P  1161.  75 
Wash.  686,  186  P  478. 

Wis. — Davis  V.  Hubbard,  41  Wla 

408. 

Bng. — Parkin  v.  Thorold.  16  Bcav. 
59.  61  Reprint  698.  6  BRC  603. 

Ont. — Petrle  v.  Hunter.  2  Ont.  231 
[aff  10  Ont.  A.  187]. 

[a]  "Thm  m*  Is  wsU  MtUsd  that 
the  owner  has  a  common-law  riicht 
to  cancel  the  contract  after  the  con- 
tractor, without  fault  on  the  part 
of  the  owner,  fails  to  perform  within 
the  time  spaolfled  for  performance 
or  within  the  time  to  which  by 
mutual  agreement  performance  has 
been  extended."  General  Suppl]r, 
etc.,  Co.  V.  (3oelet.  149  App.  Dlv. 
80.  86.  138  NYS  978. 

fb]  "If  »  bulUUBff  SMtnwtor  dew 
not  omnplots  thm  vozft  wMiln  the 
time  apeolflea,  the  owner  may  thea 
or  at  any  time  thereafter,  mclnde 
the  contractor  and  take  possession 
of  the  work,  on  the  theory  that  there 
Is  a  continuing  breach  on  the  part 
of  the  contractor  who  oannot  then 
recover  damages  for  being  deprived 
of  completing  the  worlc"^  General 


81]. 

[c]    Whnm  tfana  Is  act  of  the  ••■ 

sens*  of  a  building  contract,  the 
failure  of  the  contractor  to  complete 
the  work  within  the  tlma  speclllea 
does  not  ipso  facto  terminate  the 


For  later  casssi  Aeralapaents  and  Shauas  in  the  law  see  cumulative  Annotations, Jiame  . 
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be  fails  to  eomplete  it  within  the  extended  time;*" 
or  where  the  material  fnnuBhed  by  the  bnilder  is 
defective,  unless  the  ezistence  of  the  defect  was 
known  to  the  employer  at  the  time  the  contract  was 
made."  Bat  the  builder's  default  is  not  a  ground 
for  restnssion  by  the  owner,  where  it  is  caused  by 
the  owner's  failure  to  perform,''  or  by  the  wrongful 
sets  or  omissions  of  tlie  owner  or  lus  architect  or 
ei^^ineer."* 

Obaraeter  of  defudt  It  is  not  every  partial 
n^Ieet  or  refusal  to  e(Hnply  with  the  terms  of 
the  contract  by  the  builder  which  will  entitle 
the  owner  to  abandon  at  ones  the  obligation  entered 
into  and  by  whieh  the  parties  have  made  for  Ui^- 
selves  the  law  which  is  to  control  them;"  but  the 
default  must  be  of  such  a  character  as  indicates  an 
intmtion  on  the  part  of  the  builder  to  abandon 
the  contract;''  there  must  be  an  actual  default,"^ 
unequivocal  renunciation,^  or  legal  disability  to 
perform  on  his  part."^  The  owner  cannot  treat  the 
contract  as  abandoned  by  the  contractor  for  the 
reason  that  the  contractor  has  entered  into  a  sub- 
eontract."  Deviations  from  the  contract  which  are 
aathorized  by  the  owner  are  not  ground  for  rescis- 
sion,"*^ nor  are  deviations  which  are  allowable  under 
the  terms  of  the  contract."   The  fact  that  the  sure- 


ties on  a  contractor 's  bond  become  insolvent  vill 
not  justify  the  owner  in  annulling  the  contract 
without  aJTording  the  builder  an  opportunity  to 
substitute  other  and  sufBeient  sureties." 

Where  the  conferact  provides  tiiat  tlie  work  nrast 
be  done  to  tho  satisfactioii  of  the  owner,  and  gives 
him  a  right  to- rescind  if  it  is  not  done  so,  he  cannot 
withhold  his  satisfaction  unreasonably,  and  arbi- 
trarily rescind  the  c<mtrBct;"*-and  it  has  been  held 
that  such  a  provision  doe's  not  give  the  owner  the 
sole  prerogative  of  deoidic^  whether  the  work  is 
being  properly  performed}^ and  he  is  not  justified- 
in  canceling  the  contract  if  the  work  is  in  fact 
being  performed  as  called  for  in  the  contract."' 

A  snbcontractor  is  justified  in  rescinding  or  aban- 
doning his  eontract,  on  account  of  a  default  on  the 
part  of  the  original  eontraotor,  which  prevents  him 
from  properly  performing  the  subcontract." 

[i  61]  3.  Defanh  of  Owxker.  It  is  optional  with 
the  builder  to  rescind  the  contract  where  the  em- 
ployer fails  or  refuses  to  perform  stipulations  in 
the  contract  to  be  performed  by  him  which  are 
conditions  precedent  to  performance  by  the  builder, 
or  otherwise  prevents  the  builder  from  performing 
the  contract,*  as  where  there  is  a  failure  of  the 


SW  1135.  41  LRANS  60.  AnnCas 
1913C  376. 

[d]  in*  rlgHt  to  rMWlad  must  1m 
promptlT  «urolMd.  and  ts  waived  If 
the  owner  permits  the  builder  to 
continue  the  work  after  the  time 
limited  for  performance.  Dillon  v. 
MaEterson,  42  N.  T.  Supar.  176:  Mo- 
han V.  Dundalk,  etc.,  R.  Co..  !>.  R.  6 
Ir.  477. 

[e]  HacMsltr  of  payment. — Where 
it  was  agreed  that.  If  the  builder 
was  giillt7  of  delay,  the  owner 
mipht  give  notice  of  his  intention  to 
employ  another  to  complete  the  work, 
and  that  at  the  expiration  of  the 
notice  the  agreement  should  be  void 
and  any  amount  already  paid  to  the 
contractor  be  considered  the  full 
value  of  the  work  executed  by  him 
up  to  that  time,  it  was  held  that  the 
power  of  determination  might,  be  ex- 
ercised before  any  payment  had  been 
made.  Davles  v.  Swansea,  S  Exch. 
m.  165  Reprint  1&79. 

nm*  of  parformano*  see  Infra 
IE  120-137. 

51.  Praenkel  t.  Frledmann,  199 
X.  T.  361,  92  NE  66S  [rev  130  App. 
Div.  90S  mem.  116  NTS  1121  mem 
(aff  68  Misc.  461,  111  NTS  436)]. 

69.  Scales  V.  Wiley,  68  Vt.  39,  83 
A  771. 

63,  Koerper  v.  Royal  Inv.  Co.,  102 
Mo.  A.  543,  77  SW  307;  Scales  v. 
Wiley,  68  Vt.  39.  33  A  771. 

64.  King  V.  U.  S..  87  Ct.  CI.  428: 
O'Connor  v.  Henderson  Brldpe  Co.,  95 
Ky.  633,  27  SW  261,  983,  16  KyL  ^44; 
Paunce  v.  Burke,  16  Pa.  469,  S5  AmD 
619:  Roberts  v.  Bury  Impr.  Comrs., 
L.  R.  6  C.  P.  310:  WarlnjT  v.  Man- 
chester, etc.,  R.  Co.,  7  Hare  482,  27 
EngCb  482,  68  Reprint  199. 

M.  Glberson  v.  Fink,  28  Cal.  A. 
25.  161  P  371;  West  v.  Suda.  69  Conn. 
60.  16  A  lOlB;  Selby  V.  Hutchinson, 
s  III.  319,  333  (holding  that  an  em- 
ployer was  not  entltlea  to  rescind  the 
contract  because  the  builder  was 
somewhat  dilatory  In  doing  his  work 
and  fumlshine  material  and  that  "In 
order  to  justify  an  abandonment  of 
of  the  contract,  and  of  the  proper 
remedy  growing  out  of  It,  the  fail- 
ure" of  the  builder  must  have  been 
"a  total  One'  the  object  of  the  con- 
tract must  nave  been  defeated,  or 
rendered  unattainable  by  his  miscon- 
duct or  default.  For  partial  derelic- 
tions, and  non-compliances  in  mat- 
ters not  necessarily  of  first  Import- 
ance to  the  accomplishment  olT  the 
object  of  the  contract,  the  party 
injured  must  still  seek  his  remedy 
upon  the  stipulations  of  the  contract 
Itseir') ;  Amsterdam  Sewer  Comrs. 
T.  SolUTan.  11  Apu.  Z>lV.  472,  42  NYS 


368  [afr  162  N.  Y.  694  mem,  67  NB 
1123  mem];  O'Dwyer  v.  Smith.  38 
Misc.  136,  77  NYS  88. 

Se.    Brady    v.    Oliver.    12B  Tenn. 

595,  14T  SW  1136.  41  LRANS  60.  Ann 
Casl913C  376. 

[a]  An  Instrrtotlon  that  If  the 
conduct  of  a  builder  was  such  as  to 
evince  an  Intention  to  abandon  the 
contract  the  owner  would  have  the 
right  to  treat  It  as  abandoned  is 
erroneous,  where  there  Is  evidence 
tending  to  show  that  the  builder  had 
entered  on  and  was  engaged  In  per- 
formance of  his  contract  at  the  time 
the  owner  took  possession  of  the 
building  and  completed  it.  Kllgore 
Vi  Northwestern  Texas  Baptist  Edu- 
cational Assoc.,  90  Tex.  139,  37  SW 
598. 

57.    Brady    v.    Oliver,    125  Tenn. 

596,  147  SW  1136,  41  LRANS  60, 
AnnCa8l913C  876. 

as.  Brady  v.  Oliver.'  126  Tenn. 
695,  147  SW  1186,  41  LRANS  60,  Ann 
Ca8l913C  376. 

{a]  TTnaTUilllled  refvial  of  a  ooa- 
traotor  to  perform  what  he  has  un- 
dertaken Justifies  the  owner  In  treat- 
ing  the  contract  as  broken. — Thomp- 
son v,  Laing,  21  N,  Y.  Super.  482. 

B9.  Brady  v.  Oliver,  126  Tenn. 
595,  147  SW  1135.  41  LRANS  60  and 
note.  AnnCasl913C  376. 

[a  J  Inoapaoitr  of  tlia  builder  to  do 
work  pronezlr  under  a  contract,  pro- 
viding' that  the  bulldlnff  Is  to  be 
erected  In  the  beat,  most  substantial, 
and  workmanlike  manner.  Justifies 
the  owner  In  terminating  the  con- 
tract. If  he  is  authorized  by  the  con- 
tract so  to  do  In  the  event  of  the 
work  not  being  done  In  accordance 
with  Its  terms.  Rector  v,  McDer- 
mott,  (Ark.)  13  SW  834. 

60.  Spina  V.  Arcadia  Orchards  Co., 
73  Wash.  44,  131  P  218. 

61.  Glberson  V.  Fink.  28  Cal.  A. 
25,  151  P  371. 

ea.  O'Keefo  v,  St.  Francis'  Church, 
59  Conn.  651.  22  A  325. 

[a]  ETUtenoe  mm  to  deviations. — 
In  order  to  show  the  abandonment  of 
a  contract  by  reason  of  a  departure 
from  its  terms,  the  first  step  in  the 
proof  is  to  show  the  deviation,  and 
the  next  to  show  that  It  was  not 
under  the  contract,  for  deviations 
which  are  allowable  under  the  terms 
of  the  contract  are  no  evidence  of 
abandonment.  CKeefe  v.  St  Fran- 
cis' Church,  69  Conn.  661,  28  A  326. 

63.  Waco  Tap  R.  Co.  v.  Shirley, 
46  Tex.  365. 

64.  Lee  v.  New  Haven,  etc„  R. 
Co.,  16  F.  Cas.  No.  8,197. 

^  [ai  Tb«  faot  that  th*  aioUteot 
lias  tb*  poww  to  aee^  or  to  v«]«et 


the  work  does  not  prevent  the  court 
from  passing  on  the  Justification  of 
the  owner  In  terminating  the  con- 
tract. West  V.  Suda,  69  Conn,  60, 
36  A  1015. 

[bl  n  la  a  awatlom  of  faet 
whether  building  work  varies  mate- 
rially from  the  specifications,  so  as 
to  authorize  the  owner  to  terminate 
the  contract.  West  v,  Suda,  69  Conn. 
60,  36  A  1015. 

60.  Hoyle  v.  Stellwagen,  28  Ind. 
A.  681.  63  NB  780  (holding  that, 
where  a  contract  for  work  to  be 
done  by  plaintiff  on  defendant's 
building  dictates  the  requirements 
to  be  observed  by  the  contractor, 
and  provides  that,  after  due  notice 
that  the  work  is  not  progressing 
rapidly  enough,  or  Is  not  In  accord- 
ance with  the  specification,  the  con- 
tract shall  be  canceled,  such  provi- 
sion does  not  give  the  other  party 
to  the  contract  the  sole  prerogative 
of  deciding  whether  the  work  la  be- 
ing properly  performed). 

as;.  Hoyle  v.  stellwaveii,  28  Ind, 
A.  681.  63  NE  780. 

67.  Seventh  St.  Planing  Mill  Co. 
V.  Schaefer.  99  SW  341,  80  KyL  623 
(holding  that,  where  a  contractor 
for  the  construction  of  a  building 
failed  to  furnish  to  a  subcontractor . 
the  materials  required  by  the  con- 
tract between  them,  so  that  the  lat- 
ter could  do  the  work  let  to  hfm 
within  the  time  contemplated  by  Uie 
contract,  and  the  delay  was  unrea- 
sonable, the  subcontractor  could  quit 
the  work  without  becoming  liable  In 
damages  to  the  contractor). 

Penomianoa  to  Mtisxaotlon  of 
owner  see  Infra  S  80.  And  see  gen- 
erally Contracts  [9  Cyo  618]. 

68.  Cal. — Adams  v.  Burbank,  102 
Cal.  646.  37  P  640. 

Conn. — Hoyt  v.  Pomeroy,  87"  Conn. 
41,  86  A  765;  Connelly  v.  Devoe,  67 
Conn,  670. 

111. — Christopher,  etc.,  Archltectual 
Iron,  etc.,  Co.  v.  Yeager.  202  III.  486, 
67  NE  166:  Schwartz  v.  Saunders. 
46  111.  18;  Selby  v.  Hutchinson,  9  HI. 
319;  Rhlnevauft  v.  Barrett,  185  111. 
A.  423;  Stubblngs  Co.  v.  Bxpoaltlon 
Co..  110  111.  A.  210. 

La. — Lynch  v.  Sellers,  41  La.  Ann. 
375,  6  S  561.  5  LRA  682. 

Mo.— Bean  v.  Miller.  69  Mo.  684; 
Union  Fibre  Co.  v.  Aaron  Poultry  Co., 
176  Mo.  A.  26,  162  SW  1046. 

N.  Y.— Clark  v.  New  York.  3  Barb, 
288;  Meyer  v,  Hallock,  25  N.  T. 
Super.  284;  Powers  v.  Hogan,  6  NY 
St  239 

Pa.-=^Worden  v.   Connell,   196  Pa, 
281,  46  A  298  (holding  t^aV  a.blUld?l 
tng  contmctoQil^i^^^ 
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employer  to  pay  in  accordance  with  bis  contract,*" 
unless  tfae  builder  himself  is  in  defanltJ**  Thus 
continuous  and  repeated  failures  to  pay  installments 
at  stated  periods,  as  agreed,  justifies  an  abandon- 
ment by  tlie  builder,^*  notwithstanding  the  con- 
tract provides  that  the  work  shall  be  steadily 
prosecuted  without  intermission;"  but  it  has  been 


onlng  his  work,  where  the  owner 
orders  him  to  quit  and  sars  that 
she  will  have  the  work  done  by 
another). 

Tex. — Miller  v,  Sullivan,  1  i  Tex. 
Civ.  A.  112,  8$  6W  635,  86  SW  1084, 
87  SW  778. 

Wash. — Cochran  v.  Toho.  84  Wash. 
838,  247,  75  P  816  [nuot  Cyc]. 

Wis. — Jungdorf  v.  Little  Rice.  168 
WlB.  466.  145  NW  1092. 

Ont.— WUllamB  v.  Alpena  Oil,  etc., 
Co.,  6  OntWR  401. 

Sask, — Oreenwood  v.  Estevan 
School,  16  WestLR  668. 

[a]  Where  work  on  m  tiiiUdiaff  ooa- 
traoi  la  mouffiuiy  stopped  by  the 
owner,  the  contractors  are  entitled 
to  treat  It  as  rescinded,  and  a  sub- 
sequent notice  to  proceed  with  the 
work  will  not  relieve  the  owner  from 
liability  for  the  dam  area  oceajsloned 
thereby.  Cochran  v.  Toho,  84  Wash. 
238.  76  P  816. 

fbl  Xght  of  bnlUer  aftw  re- 
Munoa  by  Um. — ^A.  builder  who  ex- 
ercises a  right  to  rescind  stipulated 
for  In  a  contract  which  prohibits 
him  from  removing  any  bulldlnv  ma- 
terials after  they  have  been  depos- 
ited in  the  place  where  he  Is  bulldlnR 
Is  not  entitled  to  enter  the  premises 
for  the  purpose  of  removlno;  the 
material  after  the  date  of  rascunlon, 
Marsden  v.  Sambell,  48  jL.  T.  Rep. 
M.  S.  120. 

69.  U.  S.— South  Fork  Canal  Co. 
T.  Gordon,  6  Wall.  561,  18  L.  ed.  894. 

Cal. — American-Hawaiian  Engl- 
neerlng,  etc,  Co,  v.  Butler,  165  C^l. 
497,  183  P  280,  AnnC»al916C  44  and 
note;  Falrchild-GUmore-Wllton  Co. 
V.  Southern  Reflnlntr  Co..  168  Cal. 
264,  110  P  961  (holding  that  gener- 
ally a  building  contractor  can  re- 
scind for  the  owner's  failure  to  pay 
installments  of  contract  price  on 
time);  San  Francisco  Bridge  Co.  v. 
Dumbarton  Land,  etc.,  Co.,  119  Cal. 
272,  61  P  836;  Golden  Gate  Lumber 
Co.  V.  Sahrbacher,  105  CaL  114,  88  P 
685. 

Hass. — Clark  v.  Onlesian,  187 
UasB.  492,  84  NE  94. 

Mo. — Bean  v.  Miller,  69  Mo.  884. 

N.  T. — Condon  v.  Bt.  AuKustlne 
Church,  112  App.  Div.  168,  98  NTS 
263:  Lawrence  v.  Heylan,  89  App. 
Plv.  620  mem,  86  NTS  788  [all  184 
N.  T.  581  mem.  76  NB  1098  meml; 
Schleslnger  v.  Ritchie,  115  NTS  116. 
■  Pa. — Harton  v.  Hlldebrand.  230  Pa. 
386,  79  A  671;  Worden  v.  Connell,  196 
Pa.  281,  46-  A  298. 

Ont. — ^Kelly  v.  Tourist  Hotel  Co., 
20  Ont.  L.  267,  16  OntWR  29;  Clay- 
ton V.  McConnell,  14  Ont  608  [app 
allowed  16  Ont.  A.  5601. 

[a]  Where  »  hnllder  has  glrmn 
hoBd  tor  the  f  althfol  p«cf ormaaoe  of 
ilM  oontraot  and  hla  employer  with- 
holds any  part  of  the  compensation 
that  Is  due  and  payable  in  order  to 
pay  subcontractors  or  the  builder's 
employees,  the  builder  Itas  a  right 
to  abandon  the  work.  Dobbins  v. 
Higglns,  78  III.  440. 

[b]  Where  a  method  of  aaoertaln- 
Inr  the  bnlldar'a  oompeuatioii  for 
Mtra  work  Is  Bpecifled  In  the  con- 
tract the  builder  cannot  rescind  it 
because  he  will  not  accept  the  valu- 
ation of  such  work.  Ofbbs  v,  Girard- 
vllle  School  Diet.,  196  Pa.  396,  46  A 
91. 

[c]  Optloa  of  builder. — In  such 
eases  the  builder  may  either  rescind 
the  contract,  leaving  tilmself  without 
remedy,  or  treat  the  contract  aa  ter- 
minated and  sue  for  the  breach. 
Clark  v.  Ouleslan,  197  Mass.  492, 
84  NE  94  (refusal  to  give  bond  as 
agreed  for  payment  of  the  price).  _ 

[d]  AoMlegoaniw  U  raBMral  of 
Bote      wuTw  of  original  default  In 


payment  see  Stewart  v.  Mark,  230 
Pa.  626.  79  A  SOB. 

70.  Palrchild-Gllmore-Wilton  Co. 
v.  Southern  ReHnlng  Co..  168  Cal. 
264.  110  P  961;  Golden  Gate  Lumber 
C».  V.  Sahrbacher,  105  Cal.  114.  38 
P  686  (in  which  case  the  builder 
was  in  default  at  the  time  an  Install- 
ment was  due);  National  Contracting 
Co.  V.  Com.,  183  Mass.  89.  6«  689: 
Kelly  V.  Tourist  Hotel  Co.,  20  Ont. 
L.  267,  15  OntWR  29. 

[a]  A  builder  la  not  JiurtUed  In 
an  abaBdonment  heoaaBe  the  owner 
raqvlre*  him  to  do  oertaln.  woA  that 
he  alleges  waa  contracted  for,  unless 
the  builder  offer s  to  perform  his 
contract  In  accordance  with  his  own 
understanding.  Cochran  v.  Balte.  12 
Colo.  A.  75.  64  P  399. 

[b1  Errors  ia  plans  mm  ground  of 
rosoualon. — Under  a  contract  provid- 
ing that  errors  in  plans  shall  be  re- 
ferred to  the  architect  before  the 
work  is  proceeded  with,  the  builder's 
reaclBSlon  of  a  contract  on  the 
ground  that  there  were  errors  in  the 
plans  which  made  it  Impossible  to 
erect  the  buildinir  according  to  the 
plans  Is  not  justmed,  unless  he  calls 
the  architect's  attention  to  the  de- 
fects and  asks  for  a  correction.  Glbbs 
V.  GlrardvlUe  School  DIst.,  196  Pa. 
396,  46  A  91. 

[c]  VaUnx*  to  fnndah  eertlfloate 
of  arChlteot. — Where  a  contract  pro- 
vided that  before  any  sum  should  be 
due  for  certain  material  furnlBhed 
for  a  building  the  builder  should 
furnish  a  certificate  from  the  archi- 
tect as  to  the  quality  and  quantity 
of  the  material  furnished,  but  the 
builder  without  fault  or  waiver  by 
the  other  party  failed  to  furnish  the 
certificate  and  made  demand  for 
more  than  was  due,  which  was  re- 
fused, but  there  was  an  offer  to  pay 
what  was  due,  there  was  no  default 
In  payment  warranting  an  abandon- 
ment of  the  contract,  Gallagher 
V.  Baird,  64  App.  DIv.  898.  66  NTS 
769  [alt  170  N.  T.  666  mem,  62  NE 
1096  meml. 

[d]  JUini'  of  lien  nihoontnwt- 
or. — ^where  a  building  contract  pro- 
vided that  If  at  any  time  there  snail 
be  evidence  of  any  lien  for  which 
the  owner  might  become  liable  and 
which  Is  chargeable  to  the  con- 
tractor the  owner  could  retain  out 
of  any  payment  due  an  amount  suffl- 
clent  to  indemnify  him  against  such 
lien,  the  filing  oC  a  Hen  for  three 
hundred  dollars  by  a  subcontractor 

?revlous  to  the  contractor's  demand 
or  two  hundred  and  seventy-flve 
dollars  for  work  certified  by  the 
architect  to  be  completed  Justified 
the  owner  In  refusing  payment  and 
his  refusal  was  not  a  breach  of  con- 
tract authorizing  the  contractor  to 
abandon  It  and  aue  on  a  quantum 
meruit.  Finger  v.  Kom,  123  NYS 
239 

[e]  BSect  of  Mfnaal  to  pay  In- 
stalluaut. — (1)  Where  the  contract 
stipulates  that  on  failure  of  the 
builder  to  pay  for  labor  and  mate- 
rial the  owner  may  refuse  to  pay 
certain  Installments  otherwise  pay- 
able, a  refusal  does  not  show  an 
abandonment  of  the  contract.  Casey 
V.  Gunn,  29  Mo.  A.  14.  (2)  Nor  does 
It  show  abandonment  becauee  the 
owner  himself  does  work  on  the  re- 
fusal of  the  builder  to  complete. 
Rodemer  v.  Gonder,  9  Gill  (Md.)  288. 

71.  Schelble  v.  Klein,  89  Mich. 
376.  50  NW  867;  Bean  v.  Miller,  69 
Mo.  884. 

7a.    Bean  v.  Miller,  69  Mo.  384, 
78.    Greenlee    County    v.  Cotey, 
(Arlx.)  166  P  302;  Flinn  v.  Mowry, 
181  Cal.  481,  «3  P  724.  1006  (holding 
that,  where  a  street  Improvement 


held  that  the' builder  is  not  justified  in  abandoning 
the  contract  on  the  nonpayment  of  an  instalbnent 
that  is  dne,^  unless  the  contract  so  pnmdes.** 
But  of  eonrse  the  builder  is  not  entitled  to  rescind 
and  abandon  the  contract  nnleas  there  has  been 
some  wrongful  Act  or  default  on  the  part  of  the 
ovner/*  as  where  the  delay  in  payment  is  a  reason- 
contract  required  the  owner  to  pay 
for  the  same  in  installments,  the  first 
installment  to  become  due  sixty  daj-ti 
after  completion  of  the  work,  the 
contractor,  after  having  Cully  per- 
formed, waa  not  entitled  to  rescind 
or  abandon  the  contract  as  to  the 
provisions  for  payment  on  the  own- 
er's failure  to  pay  a  single  Install- 
ment when  due,  and  sue  Tor  the  re- 
covery of  the  entire  price);  Christian 
County  V.  Overholt,  18  111.  223. 

[a]  iMlt  InBtalimertj— Where  a 
contract  for  the  construction  of  a 
pavement  provided  for  payment  In 
Installments,  the  last  to  be  paid  when 
the  work  was  completed,  and  required 
the  contractor  to  repair  and  keep  the 
pavement  In  order  for  ten  years,  the 
failure  of  the  promisor  to  make  the 
last  payment  did  not  excuse  or  re- 
lease the  contractor  from  his  under- 
taking to  maintain  the  pavement,  but 
merely  gave  blm  a  right  of  action 
Immediately  for  the  balance.  Nelson 
V.  San  Antonio  Tract.  Co.,  (Tex.  Civ. 
A.)  142  SW  146. 

74.  SohlIllnK«r  v.  Bosch-R>'an 
Grain  Co.,  146  Iowa  750.  122  NW  961 
[mod  116  NW  132]  (holding  that  the 
provisions  in  a  building  contract,  au- 
thorizing the  contractor  to  discon- 
tinue the  work,  after  the  completion 
of  certain  portions,  on  the  failure  of 
the  owner  to  pay  the  installment  of 
the  price  then  due,  aathorlsea  the 
contractor.  earnlnB  an  InataHment 
which  Is  not  paid,  to  discontinue  the 
work  and  abandon  tha  contract). 

[a]  VhM«  tb*  bolUlar  In  to  be 
palA  for  1&  iMifUmemte  the  builder 
cannot,  unleaa  payment  Is  expressly 
made  a  condition  precedent  to  a  ful- 
fillment of  the  eontraot  on  his  part 
abandon  the  contract  on  the  nonpay- 
ment of  an  Installment  that  Is  due. 
^if  he  la  not  absolutely  prohibited  by 
some  act  or  omission  of  the  owner 
ffom  completlnar  the  same.  Christian 
County  V.  Overholt,  18  IlL  283. 


78.  TT.  S. — Smim  v.  Curran.  138 
Fed.  160;  Chicago  Sanitary  DIsL  v. 
Ricker.  91  Fed.  lS8,  84  CCA  91. 

CJal.. — Lynip  v.  Alturas  School  Dlst. 
24  Cal.  A.  426,  141  P  836. 

Ga. — Heeht  White.  13  Ga.  A 
790.  80  SB  16. 

Mo. — Davis  V.  Bond,  7E  Mo.  A.  12 
N.  T. — Cronin  v.  Tebo.  144  N.  T. 
660  mem,  89  NE  344  mem  [aff  Tl 
Hun  69,  24  NYS  644];  Paturxo  v. 
Shuldiner.  126  App.  Dlv.  686.  110  NTS 
187;  National  Contracting  Co.  v.  Hud- 
son River  Water  Power  Co.,  110  App 
Dlv.  133,  97  NYS  92,  86  NYCIvProc 
386. 

Pa.— Becker  v.  Philadelphia.  16  A 

626. 

R.  I. — Ford  V,  Shepard  Co.,  86  R  I- 
497.  90  A  806. 

[a]  Vnder  a  ooBtraet  provldlir 
for  a  forf eltttre  In  avettt  of  aoneoi- 
pletion  by  a  specified  day,  and  tor 
alterations  for  which  a  reasonable 
valuation  should  be  added  to  or  de- 
ducted from  the  contract  price,  th? 
contractors  are  not  Justified  in  aban- 
doning the  contract  after  the  date 
fixed  for  completing  the  bulldinK.  on 
account  of  disputes  respecting  the 
kind  of  work  oelng  done  and  ma- 
terials used,  and  the  alterations  re- 

?ulred,  and  because  the  owner  re- 
uses to  release  them  from  llabilUy 
on  the  forfeiture  clause.  Huttoe  v. 
Gordon,  2  Misc.  267.  23  NYS  770. 

[b]  The  owner's  demand  that  tlu 
Imlldinr  oontraotor  perform  aerrloM 
not  Bt^n^ted  for  uj  In  the  con- 
tract, under  a  claim  that  they  were 
required  by  It,  Is  no  excuse  for  the 
contractor's  abandonlnc  the  contract 
without  offering  to  complete  It  as 
understood    by    him.     Cochran  T. 
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able  one,^  or  the  amoimt  due  is  dispnted.'^  Un- 
founded and  unreasonable  complaints  by  the  owner 
as  to  the  details  of  the  work  will  not  justify  tbe 
contractor  in  abandoning  the  work  where  the  owner 
does  nothing  to  compel  him  to  qnit.^' 

62]  £.  Manner  and  Snffidancy  of  Essdasloii 
or  Tennination — 1.  In  OenaraL  The  exercise  of  a 
r^t  to  rescind  a  building  contract  must  be  sig- 
nified in  an  nnqnalified  manner,"  with  proper  notice 
to  the  party  to  be  affected  thereby,*^  and  within  a 
reasonable  time^"  or,  at  all  events,  not  after  the 
other  party  has  to  expense  in  the  belief  that 
the  right  of  reseisnon  has  not  been  exernsed." 


A  rescission  or  abandonment  be  implied  from 
the  acts  of  the  parties,**  but  it  will  not  be  inferred 
from  conduct  which  is  not  inconsistent  with  an  in- 
tention to  be  bound  longer  by  the  contract.^ 

[4  63]  2;  OoBdittoiu  Fveeedant  to  Besdsaion. 
In  order  that  an  owner  may  resoind  and  annul  the 
contract  under  provisions  therefor  he  must  eomply 
with  the  requirements  of  the  contraet  as  to  the  ez- 
ereise  of  sneh  right."  Thns,  where  the  contract  so 
provides,  he  must  procure  the  required  certificate 
of  the  architect  or  engineer  as  to  the  ^ianlt  of 
the  builder,*'  and  must  give  the  required  notice  of 


Balfe.  12  Colo.  A.  76.  64  P  399.  (2) 
That  the  owner  of  a  building  agreed 
to  Insure  It  for  her  and  the  contrac- 
tor's benefit  against  damage  by  fire, 
Ugh  tning,  earthquake,  cyclones,  or 
other  casualty,  but  Insured  only 
against  Are,  would  not  authorise  the 
contractor  to  abandon  the  contract. 
Faturxo  v.  Shuldiner,  126  App.  Dlv. 
110  NTS  187. 

78.  Cranford  Co.  t.  New  York,  160 
App.  Dlv.  I»6,  134  NTS  «39. 

[a]  Whtata  a  oontvMitov  lias  1m«i 
pail  all  lastallBuate  so  far  dtw  under 
tbe  contract,  and  he  refuses  to  pro- 
ceed with  the  work  unlsss  he  Is  paid 
another  not  yet  due,  he  abandons  the 
work  without  legal  cause.  Stelger  v. 
London,  141  App.  Dlv.  882,  126  NTS 
256. 

TT.  Brown  v.  Baton  Rouge,  109  lA. 
S67,  34  S  41  (holding  that  In  such  a 
case  the  contractor  cannot,  by  aban- 
donment, place  himself  In  a  better 
position  than  he  would  have  occupied 
had  the  contract  been  fully  exe- 
cuted); Oruttwatd  V.  Hahn,  176  Pa. 
87,  34  A  >1S  (holding  tliat  a  refusal 
to  pay  a  disputed  balance  will  not 
justify  a  builder  who  has  agreed  to 
accept  as  part  payment  a  conveyance 
ol  two  houses  built  by  him  under  the 
oontnwt,  in  refusing  to  take  the 
houses,  and  entttls  him  to  recover  the 
whole  conalderatlon  for  hia  work  In 
money). 

[a]  Slgbt  of  MMlasloB  irtMT*  tls- 
VBted  mattw  refetved  to  sxMtratleB. 

—Under  a  contract  providing  that  no 
compensation  shall  be  made  for  ex- 
tra work,  unless  its  price  be  agreed 
In  advance,  a  builder  performing  ex- 
tra work  without  an  understanding 
*M  to  prlco  is  not  Justified  in  aban> 
donlng  the  building,  where  the  par- 
ties nave  referred  the  claim  for 
extras  to  arbitration,  until  the  filing 
et  the  arbitrator*a  report.  Davis  v. 
Ford.  Sl  Md.  lU.  it  A  280. 

[b]  WlMM  afiJwtaMrt  Is  fovMsfi 
for  n  ooHteaoti  the  contractor  Is  not 
Jutlned  In  abandoning  and  ignoring 
the  method  of  adjustment.  Brown  V' 
Baton  Rouge,  109  La.  OOT.  U  B  41. 

TC.  He^t  V.  Trhita,  16  Oa.  A.  790, 
80  8E  16. 

79.  American  Type  Pounders'  Co. 
V.  Packer,  130  Cal.  469,  62  P  744 
(holding  that,  where  plaintiff  agreed 
to  construct  for  defendant  a  pump- 
ing station  guaranteed  to  perform 
certain  service.  It  being  stipulated 
that  after  It  should  be  completed  and 
turned'  over  to  defendant  ne  should 
have  thirty  days  to  test  It,  and-  that 
If  at  the  expiration  of  the  thirty 
days  It  should  be  found  that  the  con- 
tract had  not  been  fulfilled  he  might 
order  the  plant  removed,  there  was  a 
rescission,  where  plaintiff  failed  to 
construct  a  serviceable  plant  In  the 
time  stipulated,  and  by  his  conduct 
showed  that  he  did  not  Intend  to 
make  any  further  effort  In  that  direc- 
tion, and  thirty  days  thereafter  de- 
fendant  notified   plaintiff   that  the 

filant  had  not  been  finished  and  put 
n  running  order,  and  that  he  re- 
scinded the  contract  and  ordered  the 
removal  of  the  plant) ;  Schuler  v. 
Oolden,  37  Nev.  281,  142  P  221;  Mars- 
flen  v.  Sambell,  43  L.  T.  Rep.  N.  S.  120. 

80.  Stelger  v.  L.ondon,  141  App. 
Dlv.  382.  126  NTS  258. 

[a]  voUm  Of  latentloa  to  oom- 
VUte. — Service  of  notice  on  a  builder 
According  to  tbe  oontraot  that  the 


owner  will  complete  the  work  does 
not  of  Itself  terminate  tbe  contract 
so  as  to  relieve  the  builder  from  re- 
sponsibility for  proper  execution  of 
the  work  already  done.  Washburn  t. 
Dettlnger,  76  Hun  141,  27  NTS  640. 

Ooadltlotis  preoeOoat  to  wel— Ion 
see  Infra  %  63. 

81.  Henderson  Bridge  Co.  v.  O'Con- 
nor. 88  Ky.  308,  11  ffW  18.  967,  11 
KyL  146:  Unch  v.  Paris  Lumber, 
etc.,  Bl.  Co.,  80  Tex.  28,  16  SW  208; 
Marsden  v.  Sambell,  48  L..  T.  Rep. 
N.  S.  120. 

[a]  BxerolM  of  xlirht  wbsre  oon- 
traot previaee  for  Modssion  by  owner. 
— Under  a  provision  that  Oh  failure 
of  the  builder  to  comply  with  the 
contract  the  owner  may>  on  serving 
notice  on  the  builder  of  his  Intention 
so  to  do,  either  complete  the  contract 
himself  at  the  expense  of  the  con- 
tractor or  entirety  avoid  the  contract 
and  bring  suit  for  the  damage.  In 
which  latter  ease  all  work  done  or 
material  on  tbe  ground  should  be- 
come the  property  of  the  owner,  and 
under  a  provision  that  any  ma- 
terial condemned  must  immediately 
be  removed  from  the  building  and 
grounds,  and  any  work  that  may 
be  condemned  must  Immediately  be 
made  good,  It  would  seem  that,  wnen- 
ever  a  cause  for  forfeiture  should 
occur,  it  should  then  promptly  be  de- 
clared and  proceeded  with  or  the  fail- 
ure so  to  do  oonsidered  an  acqui- 
escence and  waiver  of  the  right  to 
forfeit  for  that  part  of  the  under- 
taking. Linoh  V.  Paris  Lumber,  etc., 
El.  Co.,  80  Tex.  28,  16  SW  206. 

St,.  Sun  Dredging,  etc.,  Co.  v.  Ot- 
tens.  84  N.  jTX.  740,  IT  A  1006: 
Marsden  SambeU,  42  L.  T.  Rep.  N. 
S.  120. 

•8.  .Altna  Indamn.  Co.  v.  Oeorge  A. 
Puller  Co.,  Ill  VU.  221,  72  A  788, 
74  A  S6»  (holding  that  a  subcon- 
traotor  who  totally  auspended  work 
under  his  contract  and  who  consented 
to  the  appointment  of  a  receiver  of 
his  property  in  law  and  faot  aban- 
doned tbe  contract). 

Cal  •f'****— or  tiwki  leav- 
ing ft  -unfinished  whan  the  time  for 
completion  haa  elapsed,  amounts  to 
a  rescission  by  the  builder.  Bertrand 
v.  Bvrd.  6  Ark.  661. 

[b]  Sbsartoa— St  as  OHSklOB  for 

617.^— Koerper  v.  Royal  Inv.  Co.,  102 
o.  A.  646.  77  SW  807. 
84.  Hardaway- Wright  Co.  v.  Brad- 
ley. 163  Ala.  696,  61  S  21  (holding 
that  the  tact  that  persona  contract- 
ing to  grade  a  portion  of  a  railroad 
were  put  to  work  by  the  agent  of 
those  with  whom  they  had  contracted 
at  another  place,  and  worked  there, 
thinking  that  they  were  working  on 
the  portion  contracted  for.  does  not 
amount  to  an  abandonment  of  the 
original  written  contract);  Bosarth  v. 
Dudley.  44  N.  J.  L.  304.  43  AmR  373 
(holding  that  an  inference  of  aban- 
donment could  not  be  drawn  from 
deviations  from  the  original  plan  per- 
mitted by  the  contract  to  be 
made);  Clayton  v.  McConnell,  16  Ont. 
A.  560  [allowing  app  14  Ont.  608] 
(holding  that,  where  the  builder 
while  engkged  In  the  work  alleged 
necessary  delays  caused  as  he  said  by 
the  negligence  of  the  owner  in  sup- 
plying material  for  the  builder,  and  In 
the  course  of  a  discussion  the  owner 
told  the  builder,  "If  you  won't  go  on 
with  your  work,  go  away,"  it  did  not 


amount  to  a  rescission  of  the  agree- 
ment, and  furthermore  the  builder 
was  not  warranted  in  treating  the 
agreement  as  abandoned  by  the 
owner). 

[a]  XUnstiatlons. — (1)  A  subse- 
quent parol  change  In  a  written 
building  contract,  with  respect  to  Its 
consideration,  does  not  amount  to  an 
abandonment  of  the  written  contract. 
Cook  V.  Murphy,  70  111.  96.  (2)  Nor 
Is  there  an  abandonment  where  the 
construction  of  the  building  Is  altered 
with  the  consent  of  the  parties.  Oar- 
ver  V.  Daubanspeck,  22  Ind.  238. 

[b]  minre  to  ftalab  woik  by  the 


time  stipnlated  Is  not  a  rescission  b 
the  bull< 
Ala.  221. 


the  builder.    Alkin  v.  Bloodgood,  1! 


[c]  There  Is  no  resolsalon  of  tbe 
oontraot  by  tbe  employer  aor  oanae 
for  resolasloa  by  tbe  bnUder  because 
the  owner,  on  the  builder's  statement 
that  his  failure  to  prosecute  the 
work  was  owing  to  his  Inability  to 

£et  men,  employs  extra  men  himself. 
[cOonlgle  V.  Klein,  S  Colo.  A.  306, 
40  P  466. 

[d]  Wbese  the  builder  screed  to 
eoi^lote  wlttilB  a  eertala  nme  but 
tie  owner  reeewed  the  (Icbt  to  add 
to  the  building  by  a  payment  of  a 
specified  sum,  the  employer's  election 
to  add  to  the  building  did  not  operate 
as  a  rescission  of  the  provision  re- 
quiring the  builder  to  complete 
within  a  specified  time.  Lauer  v. 
Brown.  SO  Barb.  (N.  T.)  416. 

[el  A  general  assignment  for  tbe 
benefit  of  eredltors  does  not  amount 
to  a  resolsalon. — Vandergrift  v. 
Cowles  Engineering  Co.,  l8l  N.  T. 
466.  66  NB  941.  48  LRA  686. 

[f  ]   Oomplettng  tbe  work  tbroagli 
tbe  agenoy  of  aaouter  Is  not  an  aban- 
donment of  the  contract.  Pease 
McQulUln,  180  Mass.  186,  61  NE  819. 

[g]  Where  bnUder  ia  for  eaaae 
<mwred  to  leave  presalses  there  la  mo 
resdaslea. — A  builder  claimed  that 
an  Installment  was  due  on  a  certain 
day,  but  the  architect  pointed  out 
work  to  be  finished,  and  without  de- 
manding the  installment  the  builder 
stopped  work  because  it  was  not  paid, 
and  so  notified  tbe  owner.  Five  days 
later  the  builder,  being  drunk,  went 
on  tbe  premises  and  threatened  the 
architect;  tbe  owner  ordered  blm  oft 
the  place,  and  at  once  gave  him  notice 
to  proceed  with  tbe  work,  as  provided 
in  the  contract.  In  case  the  builder 
caused  an  unreasonable  suspension  of 
the  work.  Zt  was  held  that  the  order 
to  leave  the  premises  was  not  a  re- 
scission by  the  owner.  Fox  v.  Clark, 
44  App.  Dlv.  626  mem,  60  NTS  287. 

88.  White  V.  Mitchell,  20  Ind.  A. 
342.  66  NE  1061:  Sullivan  v.  Moffatt, 
TO  N.  J.  L.  41,  66  A  204;  Dempsev  v. 
North  Eastern  Conatr.  Co.,  90  Misc. 
142.  164  NTS  291. 

86.  U.  a. — American  Bonding  etc.. 
Co.  V.  Gibson  County.  127  Fed.  671.  62 
CCA  397 

Conn.— Hoyt  v.  Pomeroy,  87  Conn. 
41.  86  A  766. 

Ind.— White  v.  Mitchell,  20  Ind.  A. 
342.  66  NE  1061  (strict  compliance 

necessary). 

Minn. — Benson  v.  Miller,  66  Minn. 
410.  57  NW  943. 

N.  J.— Wilson  V.  Borden.  66  N.  J.  L. 
627,  54  A  816. 

Eng. — Foster  v.  Hastings,  87  L.  T. 
Rep.  TJ.  S.  736. 
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his  intention  td  terminate  the  contract,^^  unless 
ithere  is  a  sufficient  reason  for  the  nonperformance 
of  sueh  conditions,*^  or  their  performance  is 
waived.™  Where  a  contract  contains  distinct  pro- 
visions, under  one  of  which  the  owner  may  furpish 
labor  and  materials  after  the  architect  has  certi- 
fied to  the  builder's  default  and  the  builder  has 
notice  of  the  owner's  intention,  and  under  the 
other  of  which  the  owner  may  terminate  the  eon- 
triact  on  the  architect's  certificate  that  the  default 
of  the  builder  is  sufficient  to  justify  sueh  action, 
it  has  been  held  that  the  owner  may  terminate  the 
contract  under  the  latter  provision  without  giving 
the  notice  required  by  the  former,^  although  there 
is  also  authority  to  the  contrary." 

64]  F.  Waiver  or  Loss  of  Bight.  There  is  a 
waiver  of  the  rigbt  to  rescind  a  building  contract 
where  the  contract  is  treated,  by  the  party  having 
such  right,  as  still  in  force."'  So  also  a  party  to 
a  building  contract  may  waive  his  right  to  rescind 

tUlo»t«,  notice  by  the  owner  to  the 
contractor  of  an  intention  to  take 
charge  of  the  work  is  ineflectual. 
General  Supply,  etc.,  Co.  v,  Goelet, 
149  App.  Dlv.  80.  133  NTS  978. 

[b]  Biiffloleuor  of  uoblteofa  d«- 
oluou. — (1)  Where  a  building  con- 
tract provides  that.  If  the  architect 
shall  certify  tbat  the  default  of  the 
contractor  in  complying  with  the  con- 
tract iB  ground  for  such  action,  the 
owner  may  terminate  the  empioy- 
tqent  of  the  Contractor,  the  architect 
occupies  a  Judicial  position  and  is 
bound  to  act  impartially  and  to  ex-, 
press  In  writing  hla  opinion  that 
there  la  ground  for  taking  the  work; 
out  of'  the  contractor's  hands,  and  a 
private  letter,  written  to  tbe  owner' 
and  not  communicated  to  the  con- 
tractor, will  not  Justify  a  rescission. 
Wilson  v.  Borden,  68  N.  J.  L.  627.  &4 
A  815.  (2)  So  also  a  certificate  that 
the  contractor  has  failed  to  perform 
the  contract  properly  and  merely 
notifying  the  builder  "to  take  such 
action  as  you  deem  best"  Is  not  sufn-. 
dent  to  authorize  the  builder  to  ter-i 
minate  the  contract.  White  v.  Mit> 
chell,  30  Ind.  A.  342,  66  NE  1061.  (3) 
Where  the  contract  stipulated  that. 
If  the  contractor  should  default,  the. 
owner,  on  failure  being  certified  by 
the  architect,  might,  after  three  davs'j 
notice   to    the    contractor,  provldei 

S roper  labor  and  materials  and  de- 
uct  the  cost  thereof  from  any  money- 
that  might  become  due  to  the  con- 
tractor, and  If  the  architect  should- 
certify  Uiat  such  failure  was  suffi- 
cient ground  for  such  action  the 
owner  might  terminate  the  contract 
and  complete  the  work,  and  the  archi- 
tect certified  that  the  contractor 
neglected  to  supply  a  sufHolency  of 
workmen  and  materials  and  failed  to 
prosecute  Uie  work  with  promptness, 
and  that  the  owner  had  sufficient 
cause  to  proceed  as  provided  in  the 
contract,  but  not  stating  under  which 
clause  of  the  contract,  the  owner  was 
not  authorized  to  terminate  the  con- 
tract and  to  prevent  the  contractor 
from  completing  the  work.  Valente 
V.  Weinberg,  80  Conn.  134,  67  A  369, 
13  LRANS  448. 

[c]  Appzoval  of  auvlmoat  of 
oontraot  need  not  be  in  writing  where 
the  contract  does  not  so  require. 
Farrelly  v.  U.  S.,  159  Fed.  671,  86 
CCA  S3 9. 

[d]  GonoliulveiiMS  of  dMiBlon> — 
Where  a  contract  provided  that  If 
the  contractor  failed  to  comply  with 
its  terms,  and  If,  In  tbe  judgment  of 
the  engineer,  he  was  manifestly  un- 
able to  furnish  the  paving  blocks 
contracted  for  as  required,  the  trus- 
tees of  the  city  might  declare  the 
contract  null,  and  on  the  engineer's 
report  to  that  effect  the  contract  was 
annulled,  this  provision  did  not  de- 


prive the  Jury  of  the  right  to  say 
whether  the  engineer  had  any  aum- 
clent  Justfflcatlon  for  his  conclusion. 


Connecticut  Valley  Granite,  etc.,  Co. 
V.  New  York,  etc.,  Bridge,  82  App. 
Dlv.  83,  52  NTS  667  [app  dtsm  169 
N.  T.  543  mem,  63  NB  1124  mem], 

87.  Baltimore,  etc..  R.  Co.  v. 
Stewart.  78  Md.  487,  29  A  964;  Rode- 
mer  v.  Oonder,  9  Gill  288;  Benson  v. 
Miller,  56  Minn.  410,  67  NW  943; 
Dempsey  v.  North-EUistern  Constr. 
Co.,  90  Misc.  142,  154  NTS  291;  Mc- 
Clellan  v.  McLemore,  (Tex.  Civ.  A.) 
70  SW  224. 

[a]  SufHolsnoT  of  notloe. — (1)  A 
contract  provided  that,  ]f  the  builder 
should  fall  to  perform  his  contract 
in  any  particular,  if  the  architect 
should  so  specify,  the  employer  might 
give  the  builder  three  days'  notice 
to  perform,  and,  on  refusal,  termi- 
nate the  oontract;  and,  where  the 
architect  gave  a  certificate  that  the 
work  was  not  being  done  according 
to  the  contract,  and  the  owner  notl- 
Red  the  builder  to  remove  the  ma- 
terial and  to  provide  such  material 
as  the  specifications  call  for  and 
that  he  should  terminate  the  con- 
tract, there  was  an  abandonment  of' 
the  contract  by  the  owner.  Charlton 
V.  ScovlUe,  68  Hun  348,  22  NTS  883 
[afC  144  N.  T,  691  mem,  39  NE  394]. 
(2)  Where  notice  was  given  to  de- 
fendants by  the  engineer  officer  In 
charge  on  the  4th  of  a  month  Uiat 
unless  an  increased  plant  was  put  on 
tbe  work  by  the  Ist  of  tbe  succeed- 
ing month  the  contract  would  be  an- 
nulled, a  notice  of  annulment,  mailed 
on  the  3l8t  and  received  by  defend- 
ants on  the  date  specified,  was  not 
premature,  where  no  increased  plant 
was  then  put,  or  sought  to  be  put.  on 
the  work.  Farrelly  v.  U.  8.,  168  Fed. 
671,  86  GCA  689. 

88.  White  V.  Mitchell,  80  Ind.  A. 
342,  66  NB  1061. 

89.  White  V.  Mitchell,  30  Ind.  A. 
342,  65  NB  1061. 

[a]  Waiver  of  defeots  in  aotlo*. — 
Dickinson  v.  Gray,  8  SW  876,  9  SW 
281,  10  Kyli  892, 

fb]  Watapsv  of  wrlWon  aottoe.. — 
Where  a  contract  provides  that  it 
may  be  annulled  on  notice  In  writing 
given  by  the  engineer,  a  builder  ac- 
cepting an  oral  notice  and  abandon- 
ing the  work  cannot  avoid  the  effect 
of  the  notloe  on  the  ground  that  It 
wa»not  In  writing.  Kennedy  v.  U.  S., 
24  Ct.  CI.  122. 

90.  Midtown  Contracting  Co.  v. 
Goldstlcker,  166  App.  Dlv.  264,  160 
NYS  809. 

91.  McClellan  v.  McLemore.  (Tex. 
Civ.  A.)  70  SW  224. 

93.  Ala — ^Alkln  v.  Bloodgood,  12 
Ala.  221. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Mason,  etc.,  Co.,  126  Ky.  844.  104  SW 
975,  31  KyL  1220  (by  owner). 

N.  T. — Deeves  v.  Manhattan  L.  Ins. 
Co.,  196  N.  Y.  324.  88  NE  395;  Lowln- 
aon  v.  McKenna,  126  NYS  604. 

Va.— Virginia  Unlv,  v.  Snyder,  100 
Va.  667,  42  SB  887. 


the  contract  by  not  exercising  such  right 
promptly,"*  Thus  the  owner  may  waive  his  re- 
served right  to  rescind  and  annul  the  contract,''* 
as  where  after  the  cause  for  termination  be  fails 
to  declare  a  termination  of  tbe  contract  and  acqni' 
esces  in  the  continuance  of  the  work,*"  or  where, 
on  the  failure  of  the  contractor  to  proceed  witb 
the  speed  required  to  complete  the  work  within 
the  required  time,  the  owner  acquiesces  in  the  con- 
tinuance of  the  work  after  the  specified  time.^  So 
also  where  the  owner  accepts  the  work  in  an  un- 
completed condition  and  makes  use  of  it  he  waives 
his  right  tq  rescind  the  contract  for  failure  en- 
tirely to  complete  the  work,"''  or  for  a  failure  ti> 
perform  within  the  time  fixed.*"  The  right  to  annul 
a  contract  for  nonperformance  by  the  builder  i% 
also  lust  where  the  employer  is  in  default  by  failure 
to  estimate  and  pay  for  work  done  and  mateml 
furnished  by  the  builder.* 

[$  65]    G.  Operation  and  Effect.^    On  tbe  re- 

Ont. — ^Kelly  v.  Tourist  Hotel  Co., 
20  Ont.  L.  267,  15  OntWR  29. 

[a]  ninstratiOAr— A   builder  em- 

gloyed  to  build  a  certain  number  of 
ouses  waives  a  rivbt  to  rescind  Id 
toto,  on  agiM>unt  of  the  employer's  re- 
fusal to  permit  him  to  build  some  of 
the  houses.  If  while  negotiating  with 
his  employer  he  continues  to  work 
after  the  refusal.  Meyar  r.  HallociL 
26  N.  T.  Super.  284. 

93.  Olberaon  v.  Fink,  88  Cal.  A. 
25,  151  P  871:  Naugle  vT  Terkes,  137 
111.  868,  68  NB  810  [afE  88  IlL  iCllQ]: 
Bader  v.  New  York,  61  Misc.  868,  101 
NTS  861;  Marsden  V.  Sambell.  43  L 
T.  Rep.  N.  S.  120:  Rlt^mond  v.  La- 
fontalne.  30  Can.  8.  C.  IBS. 

[a]  Althongb  tho  poww  of  aaml- 
ment  at  will  u  loat  dj  a  fallvrt  to 
exerela*  It  wKUa  the  time  fixed,  tbe 
riffht  still  exists  to  terminate  U 
whenever  the  builder  in  fact  falls  or 
refuses  to  progress  with  sufflcien: 
speed  or  in  a  proper  manner  to  com- 

flete  the  work  within  a  reasonable 
I  me,  provided  the  nonperformance 
or  delay  is  not  caused  by  the  owner 
contributing  substantially  to  it. 
Henderson  Bridee  Co.  v.  O'Connor.  BS 
Ky.  303^1  SW^IS,  967,  11  KyL  Ui- 

[b]  Where  an  parts  of  the  cob- 
tract  have  been  penormed  except  the 
making  of  an  award  provided  for  by 
the  contract  as  to  the  value  of 
special  work,  the  contract  cannot  he 
rescinded  by  a  bill  In  chancery,  as 
there  Is  an  adequate  remedy  at  law. 
Nauple  V.  Terkee,  187  111.  868,  68  NE 
310  laff  83  111.  A-  310J. 

94.  Pallon  v.  Lawler,  102  N.  Y. 
228.  6  NE  392;  Taylor  v.  New  York. 
83  N.  T.  625;  Smith  v.  Corn,  3  Misc- 
645.  23  NYS  326. 

85.  Rosser  v.  U.  S.,  46  Ct.  CI.  19i; 
Carland  v.  New  Orleans,  13  La.  Ann. 
43;  Ltnch  v.  Paris  Lumber,  etc..  El. 
Co.,  80  Tex.  23,  16  SW  208. 

86.  Mclntire  v.  Barnes.  4  Colo. 
285;  Henderson  Bridge  Co.  v.  O'Con- 
nor. 88  Ky.  $03,  11  SW  18,  957.  11 
KyL  146;  Foster  v.  Worthington,  58 
Vt.  65,  4  A  565;  Walker  v.  Xondon. 
etc.,  R.  Co.,  1  C.  P.  D.  618. 

97.  Packwaukee  v.  American  Bridge 
Co..  183  Fed.  369,  lOE  CCA  S79: 
Florence   Gas,    etc.,   Co.   v.  Hanb?. 

101  Ala.  16,  13  S  348. 

98.  Henderson  Bridge  Co.  v.  O'Con- 
nor, 88  Ky.  803,  11  SW  18,  957,  II 
KyL  14S  (holding  that  acceptance 
and  payment  for  work  done  under 
the  contract  subsequently  to  the  time 
when  performance  Is  due  waives  a 
contractual  right  of  the  owner  to 
annul  the  contract,  If  he  sees  fit  so 
to  do,  because  the  work  Is  not  pro- 
gressing with  auflldent  speed  or  In 
a  proper  manner). 

99.  O'Connor  v.  Henderson  Bridge 
Co.,  96  Ky.  633,  87  SW  251.  983.  16 
KyL  244;  Koerper  v.  Royal  Inv.  Co.. 

102  Mo.  A.  648.  77  SW  807. 
1.   asort  ot  reealestom  fer  ewasr 


For  later  owm9i  derolopmats  and  okaafoa  in  the  law  see  oumulatlve  Annotations.  JMtqiia 
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^ssion  of  the  eontrset,  the  builder  may  recover 
on  a  quantum  meruit  the  value  of  the  work  per- 
t'ormed  or  materials  fumiBhed,  if  used  by  the  em- 
ployer and  pf  value  to  him.'  The  builder,  however, 
cannot  so  recover  in  ease  of  a  voluntary  abandon- 
ment by  faim,^  unless  there  is  evidence  of  a  new 
contract  to  pay  for  such  work  and  materials;*  but 
on  the  other  hand,  he  may  be  held  liable  to  the 
owner  for  the  breaeh.'  Where  a  etHnprtnUiM  agree- 


ment is  rescinded,  the  owner  may  afterward  sue 
on  the  ori^nal  contract." 

Damages.  The  owner  may  prohibit  the  builder 
from  farther  performing  the  contract,  and  thereby 
require  him  to  ^ue  for  damages  f-or  breach  of 
the  contract;^  and  of  course  if  the  owner  wrong- 
fully prohibits  or  prevents  the  continuance  of 
the  work  he  is  liable  in  damages  to  the  builder 
for  breach  of  the  oontraet.*    Where  a  suspension 


on  ImUdn^  llaMUty  to  forf*ltim  seo 

mfn  1  150. 

a.  Ala, — Andrews  v.  Tucker,  127 
Ala.  602.  29  S  34;  Klrkland  v.  Oatee, 
35  Ala.  466. 

Arlz.-~Greeiilee  County  v.  Cotey, 
ISS  P  S02. 

Ark. — ^PrtiuM  v.  Thomaii,  16  Ark. 
378. 

Conn. — ^Valente  v.  Welnberc,  80 
Conn.  134,  67  A  169,  IS  LRAN8  448 

and  note. 

Ind. — Cranmer  v.  Qraham,  1  Blackf. 
406. 

Md. — Baltimore,  etc.,  R.  Co.  v.  Res- 
ley.  7  Md.  2S7. 

Uass. — Glrouard  v.  Jaaper,  219 
Mass.  318.  106  NE  849. 

Mo. — Roskllly  V.  Stelrers,  96  Mo. 
A  S76,  70  SW  909  <holdinB  ttiat  the 
contractor  may  not  abandon  the  con- 
tract and  recover  on  a  quantum  raer- 
ntt.  without  showing  that  the  work 
and  the  materials  were  of  value  to, 
and  accepted  by,  defendant). 

N.  y. — Lawrence  v.  Heylman,  89 
App.  Div.  620  mem.  86  NYS  789  [aft 
1S4  N.  T.  5S1  mem,  76  NB  1098  mbml; 
Day  V.  Gtsele,  76  App.  Dlv.  304.  78 
NTS  396. 

Wis. — Qeorre  H.  Newhall  Vtagl- 
neerlnK  Co.  v.  Daly,  116  Wis.  256,  93 
NW  12. 

[a]  msUier  a  eoBtraot  Sm  aa- 
Biulsia  Iweaiuw  the  ownera  have  «iif- 
fleUat  eaaae  therefor,  or  because  the 
flwnera  choose  to  avail  themselves 
ot  the  provisions  of  La.  Rev.  Civ. 
rode  (1870)  art  276fi.  without  refer- 
ence to  any  cause,  the  t>ullder  should 
receive  compensation  tor  the  value 
of  his  material  and  for  his  labor  up 
to  the  date  his  contract  Is  canceled. 
Monarch  v.  McDonosh  School  Fund, 
49  La.  Ann.  991,  22  S  2B9;  Kolwe  V. 
Waddell.  4  La.  A.  (Orleans)  123. 

[b]  Pemand^Where  the  time 
specified  for  performance  has  been 
abrogated  and  the  builder  has  con- 
tinued his  work  but  was  prevented 
from  completing  by  the  fault  of 
the  owner,  the  builder  Is  not  en- 
titled to  abandon  his  contract  and  to 
recover  for  what  he  has  done  In 
assumpsit  without  making  a  demand 
for  performance  on  the  owner,  since 
the  latter  had  a  reasonable  time  in 
which  to  perform.  Lawson  V.  Bogan, 
S3  N.  T.  39. 

[c7  Plans  and  •  speolllaatlons. — 
Where  one  la  awarded  a  building  con- 
tract for  a  lump  sum,  In  pursuance 
of  a  call  for  bids  based  on  plans  and 
speclflcatlons  to  be  furnished  by  the 
bidders,  he  Is  not  entitled  to  recover 
for  the  plans  and  speciflcatlons  on 
abandoning  the  contract,  Watson  v. 
DeWItt  County,  19  Tex.  Clv.  A.  160, 
46  SW  1061. 

[d]  A  snboontraotor  Jnstlfled  In 
aba&donlnr  a  partially  completed 
building  oostract  Is  entitled  to  re- 
aver of  the  contractor  the  value  of 
extras  which  the  contract  did  not 
provide  for,  and  also  the  value  of 
material  left  by  him  on  the  prem- 
ises and  used  by  the  contractor  In 
completing  the  work.  St.  Louis  Ex- 
panded Metal  Co.  v.  Burgess.  20  Tex. 
Clv.  A.  527.  60  SW  486. 

Vatnre  and  form  of  action  for  oom- 
VensatiOB  see  infra  S  199. 

3.  Carlson  v.  Sheehan,  157  Cal. 
692.  109  P  29:  Marchant  v.  Hayes, 
IIT  Cal.  669.  49  P  840  fholdtng  that, 
irhere  plain tlflT  contracted  to  erect 
a  building  for  defendant,  to  be  com- 
pleted by  Aug-  1.  1894,  and  he  per- 
formed latwr  thereon  until  Oct.  28, 
1894,  when  he  voluntarily  abandoned 
Work,  and  all  the  services  and  the 
materials  were  furnished  in  fulflll- 
ment  of  the  eontraet,  apart  from 


which  no  agreement  for  servlce'-or 
materials  was  made,  plaintiff  by  vol- 
untary at>andonment  of  the  contract 
lost  his  right  to  recover  the  value  of 
hia  services  and  the  material  used). 

[a]  Wlwr*  a  builder  abandons  Us 
contract  Just  hsfore  an  Installment 
heoomss  one,  he  forfeits  all  Imme- 
diate right  to  moneys  not  actually 
due,  the  obligee  being  entitled  to  re- 
tain amounts  not  actually  due  for 
his  own  protection.  WlUson,  etc.,  Co. 
V.  Mack  ^v.,  etc.,  Co.,  78  Misc.  441, 
138  NYS  407. 

Ckntpsanatlon  In  oass  of  partial 
penonaaaoa  see  infra  S  166. 

4.  Eilford  V.  '  Thompson,  (Sask.) 
1  DomLR  1/  19  WeatLR  809  (holding 
that  the  mere  fact  of  a  building  con- 
tractor abandoning  his  contract  does 
not  preclude  him  from  recovering  on 
a  quantum  meruit  for  the  work  al- 
ready done  if  there  Is  evidence  of  a 
fresh  contract  to  pay  for  the  same, 
and  such  fresh  contract  may  arise 
from  a  notice  by  the  property  owner 
to  the  contractor  that  he  will  engage 
other  tradesmen  to  complete  the  work 
and  charge  the  cost  to  the  con- 
tractor's account). 

6>  Chapman  v.  3.  W.  Belts,  etc., 
Co.,  48  W.  Va.  1.  3B  SE  1018  (holding 
that,  where  a  contractor  agreed  to 
remodel  a  building,  using  the  old 
walls,  and,  after  the  work  bad  been 
partially  completed,  the  building, 
without  fault  of  the  contractor  or 
the  owner,  collapssd,  and  the  owner 
notlfted  the  oontraetor  that  he  would 
restore  the  building  to  the  condition 
it  was  In  when  the  work  was  com- 
menced and  require  the  completion 
of  the  building  under  the  contract, 
and  the  contractor,  by  writing.  In- 
sisted that  It  was  not  hound  to  com- 
plete the  tmprovementa,  the  notifi- 
cation of  the  contractor  was  a  viola- 
tion of  Its  contract,  which  gave  the 
owner  a  cause  of  action  for  oreach). 

Ssuaffes  for  Oef eetlTe  pnf ramanae 
or  nonperfoniuuwa  ae«  infra  |S  148, 
160. 

6.  Chrtstensen  V.  Hamilton  Realty 
Co.,  42  Utah  70,  129  P  412. 

7.  La. — Dugue  v.  Levy,  114  IdU  21, 

37  S  995 

Md. — Heaver  v.  Lanahan,  74  Md. 
493.  22  A  263;  Black  v.  Wood  row,  39 

Md.  194. 

Mass. — Damon  v.  Oranby,  2  Pick. 
345. 

Mich.— Wigent  v.  Merrs,  180  Mich. 
609.  90  NW  423  (holding  that,  where 
a  contract  for  a  monument  to  be 
erected  on  a  foundation  prepared  by 
defendant  Is  renounced  by  defendant 
before  the  monument  Is  completed, 
and  plaintiff  finishes  it  and  erects  It 
at  his  own  coat,  he  cannot  recover 
the  contract  price  and  the  cost  oi  the 
foundation  on  the  common  counts, 
as  his  remedy  Is  for  damages  for 
breach  of  the  contract);  McGregor  v. 
Ross,  96  Mich.  103,  66  NW  668. 

N.  T. — Dunham  v.  Hastings  Pave- 
ment Co.,  96  App.  Dlv.  360,  88  NTS 
836. 

N.  D. — Davis  V.  Bronson.  3  N.  D. 
300,  50  NW  836,  38  AmSR  783  and 
note.  16  LRA  666. 

Pa. — Winton  v.  Mulherln,  3  Lack 
LegN  264. 

Va. — Clark  v.  Franklin,  7.  Leigh 
(34  Va.)  1. 

See  also  generally  Contracts  [9 
Cyc  635  et  seq]. 

Compare  Wallace  v.  Armstrong,  68 
Or.  43,  113  P  50  (holding  that,  where 
defendant  refused  to  accept  and  to 
permit  the  erection  of  a  sign,  for  the 
construction  and  erection  of  which 
he  contracted  with  plaintiff,  plaintiff 
may  recover  the  contract  price  and 


Is  not  relegated  to  an  action  for  dam- 
ages). 

[a]    Where  the  oontraot  Is  with  a 

st«te  for  the  constrtlctloti  of  a  build- 
ing or  other  public  work,  the  state 
stands  in  the  same  position  as  an 
Individual,  and  may  at  any  time 
abandon  the  enterprise  and  refuse  to 
allow  the  contractor  to  proceed,  or 
It  may  assume  control  and  do  the 
work  embraced  In  the  contract  by  Its 
own  Immediate  servants  and  agents, 
or  enter  Into  a  new  contract  for  Its 
performance  by  other  persons,  with- 
out reference  to  the  contract  previ- 
ously made,  although  there  has  been 
no  default  on  the  part  of  the  con- 
tractor. The  state  In  such  case 
would*  violate  the  contract  but  the 
obligation  of  the  contract  would  not 
be  Impaired  by  its  refusal  to  per- 
form, and  It  could  not  be  compelled 
to  proceed  with  the  prosecution  of 
the  work  at  the  Instance  of  the  con- 
tractor; the  latter  would  have  a  just 
claim  against  the  state  for  any  dam- 
ages sustained  by  him  from  the 
breach  of  the  contract  and,  although 
the  otalm  could  not  be  enforced 
through  an  action  at  law,  he  would 
have  the  remedy  by  appealing  to  the 
legislature  which  can,  and  It  must 
be  presumed  will,  do  whatever  Jus- 
tice may  require.  Lord  v.  Thomas, 
64  N.  T.  107. 

8.  U.  S.— Norton  v.  Shields,  182 
Fed.  873  [aft  143  Fed.  802,  7^  CCA 
254J. 

Ala. — Tennessee,  etc.,  R.  Co.  v. 
Danforth,  112  Ala.  80,  20  S  602:  Dan- 
forth  V.  Tennessee,  etc.,  R.  Co.,  99 
Ala.  331,  18  8  61. 

Conn. — Valente  V.  Weinberg,  30 
Conn.  134,  67  A  369,  13  LRANS  448. 

D.  C. — U.  8.  V.  Maloney,  4  App.  605. 

Tnd. — Louisville,  etc.,  R.  Co.  v.  Hol- 
lerbach.  106  Ind.  137,  5  NB  28;  Heav- 
ilon  V.  Kramer,  31  Ind.  241. 

Iowa. — Dibol  V.  Minott,  9  Iowa  408. 

La. — Dugue  V.  Levy,  114  La.  21,  37 
8  996. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Stewart,  79  Md.  487,  29  A  964;  Black 
V.  Woodrow,  39  Md.  194. 

Mich. — McGregor  v.  Ross,  101  Mloh. 
676,  65  NW  668;  Wells  v.  West  Bay 
City  Bd.  of  Bducadon.  78  Mich.  260, 
44  NW  267. 

Hiss. — Vlcksburg  Water  Supply 
Co.  V.  Qorman,  70  Miss.  360,  11  S 
680. 

Ho. — Gabriel  v.  Akinsville  Pressed 
Brick  Co.,  67  Mo.  A.  620;  Lee  v.  Clif- 
ford, 65  Mo.  A.  497. 

Mont. — Wortman  v.  Montana  Cent. 
R.  Co..  22  Mont.  266,  66  P  316. 

N.  T. — Wharton  v.  Winch,  140  N. 
T.  287.  35  NE  689  [rev  19  NYS 
4771;  New  England  Iron  Co.  v.  Gil- 
bert El.  R.  Co.,  91  N.  T.  163;  Amster- 
dam Sewer  Comra.  v.  Sullivan,  11 
App.  Dlv.  472,  42  NYS  358  [aff  162 
N.  T.  694  mem,  57  NE  1123  mem]; 
Clark  V.  New  York,  3  Barb.  288. 

N.  D. — Davis  V.  Bronson,  2  N.  D. 
300,  60  NW  836,  38  AmSR  783,  16 
LRA  656. 

Pa. — Dobbling  v.  York  Springs  R, 
Co.,  203  Pa.  628,  53  A  493,  207  Pa. 
123.  66  A  349;  E.  Keeler  Co.  v.  Schott. 
1  Pa   Super.  458,  38  WklyNC  316. 

Tex. — Kilgore  v.  Northwest  Texas 
Baptist  Educational  Assoc.,  90  Tex. 
139,  37  SW  598;  Waco  Tap  R.  Co.  v. 
Shirley,  46  Tex,  356;  Andrae  v.  Wat- 
son, (Clv.  A.)  73  SW  991;  Watson 
V.  DeWitt  County,  19  Tex.  Clv.  A. 
150,  46  SW  1061:  Joske  v.  Pleasants, 
16  Tex.  Clv.  A.  433,  39  SW  586. 

Sask. — Greenwood  v,  Estevan 
School.  15  WestLR  568. 

See   Toronto   v.   Met^ILc  Roofina 

CO..  87Can.g  (^.^^Xjl  
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of  work  is  ordered  eontrar;  to  the  intent  of  the 
eontract  fuid  without  the  consent  of  the  contraeto^ 
he  is  bound  to  remove  his  material  only  beyond 


the  reach  of  ordinary  floods.  If  it  is  carried  away 
by  an  extraordinary  flood,  the  loss  will  be  attrib- 


uted to  defendants'  improper  snspenaion  of  the 
woi^*  A  voluntary  substitution  of  one  bnilding 
eontract  for  another  must  be  r^;arded'  as  a  relin- 
quishment of  any  damage  incurred  by  a  party 
under  the  abandoned  contract.^'* 


Vn.  BIGHTS,  DUTIES,  AKD  LIABILITIES  OF  BX7ILDEB  AKS  OWNER 


66]  A.  In  Qcneral — 1.  As  to  BecMding  Con- 
tract. Where  the  filing  or  recordii^  of  a  building 
contract  is  required  by  statute,  the  duty  so  to  do 
is  primarily  on  the  builder.*^ 

67]  2.  As  to  Bondfl.^'  A  builder  must  execute 
a  bond  with  sureties  to  secure  the  due  performance 
of  his  work,  when  required  so  to  do  by  the  con- 
tract^' or  by  statute.^  His  failure  to  furnish  or 
tender  a  bond  as  required  precludes  him  from  re- 
covering on  the  contract,^'"  unless  bis  failure 
to  furnish  the  bond  is  not  due  to  his  own 
fault,"- or  unless  the  owner  has,  by  his  conduct, 
waived  his  rig^t  to  insist  on  such  require- 
ment,*' as  where  he  permits  the  builder  to  eom- 
plete  the  work  without  exacting  the  bond,*'  or  ac- 
cepts a  written  guaranty  in  place  of  the  bond  and 
fails  to  ask  anything  more."  A  building  contract- 


or's bond  is  not  unenforceable  because  it  mentions 
only  the  husband  as  obligee,  although  the  bnilding 
contract  is  s^ed  by  both  husband  and  wife  as 
owners,**  or  because  it  incorrectly  states  the  con- 
tract price.**  Kor  is  it  necessary  that  snch  bond 
mention  both  husband  and  wife  in  order  to  identify 
the  building  contract,  where  the  place  where  the 
bouse  is  to  be  erected  is  described  in  both  contract 
and  bond,  and  the  date  of  the  contract  is  given  in 
both.*« 

Where  the  owner  nndertakea  to  fnmiih  a  bond 

to  secure  the  performance  of  his  promise,  it  has 
been  held  that  where  no  time  is  qiMifled  the  deliv- 
ery of  the  bond  is  intended  to  be  concurrent  with 
the  n£aking  of  the  contract  and  as  a  etmdition  prece- 
dent to  performance  by  the  builder.** 

68]    3.  Afl  to  Bnilding  Begiila,tiona.'°    It  is 


[a]  A  Imlldsr  1im  no  ramtOy  for 
OamuM  XMiiltliic  from  tb«  owiwr's 
«•«>&•  of  a  rlffht  to  annvl  the  con- 
tract when  not  satisfied  with  the 
work.  Harder  v.  Marlon  County,  97 
Ind.  466. 

9.  Roettinger  v.  \S.  8.,  26  Ct.  CI- 
S91. 

10.  Bradon  v.  V.  B..  16  Ct.  CI. 

889 

11.  irfLldlaw  V.  Harye.  ISS  Cal. 
170,  66  P  891;  Marchant  v.  Hayes, 
117  Cal.  669.  49  P  840. 

M*o««*lt7  Of  flllnc  and  xeeortlBf 
oontraeti 

Generally  see  supra  )  16. 

As  a  condition  to  a  mechanic's  lien 

see  Mechanics'  Liens  [27  Cyc  74]. 

19.  OontrMton'  tMBda  for  pay- 
ment of  clalaui  aaA  Indmnity 
»rain«t  liens  see  Mechanics*  Liens 
[27  Cyc  3051. 

UlamUty  of  sorettes  see  Infra  13 
196-198. 

TallUty  of  provision  rs^nlrlnff 
bond  see  supra  f  22. 

13.  Flynn  v.  Dougherty.  3  Cal. 
Unrep.  Cas.  412,  26  P  831;  Howard 
V.  Maine  Industrial  School,  78  Me. 
280,  3  A  667;  Greenwood  v.  Estevan 
School,  (Sask.)  16  WestLR  668. 

[a]  A  linUdMF's  bond  Is  not  wltb- 
OBt  oonstdermtlon  beoanse  eseonted 
after  the  contract  and  after  the  com- 
mencement of  work,  in  a  case  where 
the  contract  is  entered  into  on  faith 
of  tjie  builder's  promise  to  give 
bond.  Smith  v.  Molleaon,  148  Nl  T. 
241,  42  NE  669  [aff  26  NYS  663]. 

[b]  Obaraeter  of  bond. — A  pro- 
vision. In  an  advertisement  for  bids 
for  erecting  a  building,  t4iat  the  suc- 
cessful bidder  give  a  satisfactory 
bond  is  to  secure  to  the  owner  per- 
formance of  the  contract,  and  does 
not  contemplate  that  the  bond  shall 
impose  on  him  performance  of  acts 
he  would  not  otherwise  be  required 
to  perform,  for  protection  of  the 
surety;  so  that  he  need  not  accept 
a  bond  stipulating  that  he  give  Im- 
mediate notice  tn  writing  to  the 
surety  of  default  by  the  principal, 
and  that  any  suit  on  the'  bond  be 
instituted  witbin  six  months  after 
completion  of  the  work.  Brown  v. 
Levy.  29  Tex.  Ctv.  A.  389,  69  SW 
265. 

14.  IT.  S.  v.  Burgdorf,  13  App. 
(D.  C.)  606  (holding  that  a  builder, 
entering  Into  a  formal  building  con- 
tract with  the  United  States  with 
respect  to  the  construction  of  a  pub- 
lic building,  etc..  must,  under  the 
act  of  Aug.  13.  1894  [28  U.  S.  St. 
at  L.  278],  before  comipencing  work 
under  the  contract  execute  a  penal 
bond  with  sureties  conditioned  for 


the  prompt  payment  by  him  of  all 
persons  supplying  him  with  labor 
or  materials  with  respect  to  the 
work  provided .  for  In  the  contract. 
Since  tne  practical  efteet  of  the  stat- 
ute la  to  confer  a  special  Hen  In 
favor  of  these  persons  and  to  sub- 
stitute the  bond^  in  the  place  of  the 
building  as  the  thing  on  which  a  lien 
is  charged,  the  statute  should  re- 
ceive a  liberal  construction). 

IB-ie.  Flynn  v.  Dougherty.  3  Cal. 
Unrep.  Cas.  412,  26  P  831  (holding 
that  the  failure  of  the  builder  to 
furnish  or  tender  the  required  bond 
precludes  his  right  to  recover  pros- 
pective profits,  when  he  has  done 
nothing  under  the  contract):  Hogan 
V.  Shields,  20  Mont.  438,  62  F  66 
(holding  that,  where  the  lowest  bid- 
der for  the  construction  of  a  build- 
ing falls  to  execute  a  bond,  as  he 
understood  he  was  to  do.  he  cannot 
maintain  an  action  for  damages  for 
breach  of  contract  based  on  his  bid). 

[a]  Tallnre  to  give  •  bond,  nnder 
a  oontraot  providing  that  compensa- 
tion shall  not  be  paid  nntll  the  bond 
la  given,  does  not  forfeit  the  right 
to  recover  on  the  contract,  but 
merely  postpones  it  until  bond  Is 
given  or  a  waiver  thereof  by  the 
owner.  Symms-Powers  Co.  v,  Ken- 
nedy, 33  S.  D.  355.  146  NW  670. 

[b]  Bxeontlon  of  bond  at  trial. — 
Where  the  giving  of  a  bond  by  a 
contractor  Is  a  condition'  precedent 
to  his  right  to  recover  on  a  build- 
ing contract,  the  execution  of  a  bond 
at  the  trial  Is  not  sufficient,  since 
the  right  to  recover  must  be  deter- 
mined as  of  the  date  of  the  institu- 
tion of  the  suit.  Symms-Powers  Co. 
V.  Kennedy,  S3  S.  D.  356,  146  NW 
670. 

17.  Schllllnger  v.  Bosch-Ryan 
Grain  Co..  145  Iowa  760.  122  NW  961 
(holding  that,  where  a  building  con- 
tract required  the  contractor  to  give 
bond,  premium  to  be  paid  by  the 
owner,  and  the  owner  applied  for  a 
bond  and  agreed  to  pay  the  premium, 
and  the  agent  of  the  bond  company 
made  out  an  application  and  sent  it 
to  the  contractor  who  returned  It 
because  it  provided  that  he  should 
pay  the  premium,  and  a  second  appli- 
cation was  sent  to  the  contractor, 
with  a  statement  that  the  owner 
would  pay  the  expense  thereof,  and 
the  contractor  signed  the  applica- 
tion and  returned  It  to  the  agent 
who  took  It  to  the  owner  who  nlled 
out  answers  to  questions,  and  the 
bonding  company  required  the  owner 
to  sign  an  agreement  that  it  would 
pay  the  premium  before  the  bond 
was  issued,  and  this  the  owner  re- 


fused to  do,  and  negotiations  were 
then  entered  Into  by  the  owner  with 
another  agent,  the  failure  to  fur- 
nish a  bond  was  not  by  the  fault 
of  the  contractor,  and  a  forfeiture  of 
the  contract  could  not  be  baaed 
thereon). 

IS.  DIsken  v.  Harter.  73  App.  Dlv. 
468.  77  NTS  $00  [aff  176  N.  Y.  480 
mem,  67  NB  lOBl  mem]  (holding 
that,  where,  In  an  action  for  a  breach 
of  contract  whereby  plaintiff  was  to 
plaster  certain  houses  for  defendant, 
defendant  claimed  that  there  had 
been  no  contract  because  of  plain- 
tiffs failure  to  give  a  bond  as  re- 
quired by  the-  agreement,  and  the 
referee  found  that  the  objection  was 
a  mare  afterthought  employed  by 
defendant  to  escape  his  contract,  the 
fact  that  subsequently  to  the  agree- 
ment plaintiff  consented  to  give  a 
bond  did  not  impair  plalntltTs  right 
to  recover.  In  the  view  taken  by  the 
referee);  Shallenberger  v.  Standard 
Sanitary  Mfg.  Co.,  22S  Pa.  220.  72  A 
600:  Symms-Powers  Co.  t.  Kennedy, 
33  S.  D.  356,  146  NW  670. 

19.  Devlan  v.  Wells.  65  N.  J.  L 
213.  47  A  467  (holding  that,  where  a  ■ 
building  contract  requires  plaintiffs 
to  give  a  bond  to  defendants  for  the 
faithful  performance  of  their  work, 
defendants  cannot  take  advantage  of 
the  failure  to  give  such  bond,  in  an 
action  to  recover  the  balance  due  on 
the  contract,  after  permitting  plain- 
tiffs to  complete  fheir  work  without 
exacting  the  bond).  But  see  SvmTrs- 
Powers  Co.  v.  Kennedy.  33  S.  t>.  355. 
146  NW  670  (holding  that,  where  a 
contract  for  the  Installation  of  ft  hut- 
Ing  plant  requires  the  contractor  to 
give  bond  guaranteeing  compliance 
with  speclflcatlons,  the  fact  that  th" 
owner  urges  the  contractor  to  install 
the  plant  when  he  knows  that  each 
bond  has  not  been  given  and  us«s 
the  building  without  such  installa- 
tion does  not  amount  to  a  waiver  of 
such  provision,  alnce  the  owner's 
rights  do  not  depend  on  the  bond, 
but  the  giving  of  the  same  is  a  con- 
dition precedent  to  the  contractor's 
right  to  recover). 

90.  Joske    V.    Pleasant,    IS  Tex. 
Civ.  A.  433.  39  SW  586. 

91.  Chrlatensen  v.  Hamilton  Realty 
Co..  42  Utah  70,  129  P  412. 

93.  Chrlstensen  v.  Hamilton  Realty 
Co.,  42  Utah  70,  129  P  412. 

93.  Chrlstensen  v.  Hamilton  ResUr 
Co..  42  Utah  70,  129  P  412. 

94.  Clark  v.  Guleslan,  197  Maes. 
492.  83  NE  94. 

S5.  Health  reovlrvmeats  la  oos- 
neotlon  wtth  bnUotng  see  Health  [31 
Cyc  882]. 


For  later  eaaos,  davalopments  and  oitanyes  in  the  law  see  cumulative  Annotations,  same  title. 
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the  duty  of  the  bnildw  to  comply  nith  building 
r^oUtioaB,'*  partienlariy  vhere  tho  eontraet  ez- 
pnsAy  reqinxea  him  to  do  so;"  and  should  he  &il 
so  t(!  do  he  may  be  fined,"  and  fnrthermore  may  be 
precluded  thereby  from  reeovenng  tinder  his  eon- 
tract."  Sneh  a  duty,  htfwever,  does  not,  unless  his 
eontraet  Teqiures  it,  impose  an  obligatim  on  the 
builder  to  eonfona  with  general  statutory  require- 
ments, the  dnty  of  complying  with  which  is  im- 
posed on  the  owner"  Nor  is  the  builder  required 
to  eomply  with  illegal  conditions  imposed  by  the 
bnilding  regulation^  or  to  do  work  not  included 
in  his  eontraet." 

Bllildlllg  permit.  Where  the  obtaining  of  a  per- 
mit is  necessary  and  the  contract  is  silent  on  the 
subject  it  seems  the  duty  of  the  builder  to  obtain 


tt,"  unless  under  the  eontraet,  statute,  or  rela- 
tion it  is  the  duty  of  the  owner  so  to  do."  Where 
the  contract  requires  a  builder  to  obtain  a  permit 
from  the  buildug  department  of  a  eity  he  must 
file  plans  reason^ly  free  from  objections  and  ac- 
ceptable to  the  department,  as  their  filing  is  a 
prerequisite  to  a  permit."  A  builder  is  not  respon- 
sible for  his  failure  to  secure  a  building  permit,  as 
afrreed,  where  such  failure  is  caused  by  the  default 
or  the  owner."  Where  such  duty  is  <m  the  owner 
and  he  fails  to  procure  the  permit,  the  builder  may 
recover  from  him  such  images  as  have  been 
caused  thereby." 

[$  69]  4.  As  to  bsuraace.  The  builder  is  not 
bound  to  insure  the  building  until  its  completion, 
in  the  absence  of  an  express  or  implied  agreement 


ZIlayalltT  of  oontrMt  to  InUld  la 
toatamuwn  of  bnlldlaff  Mgiilatioii 

•««  supra  1  SS. 

se.  Montgomery  v.  I^uiBville,  etc., 
R.  Co..  U  Ala.  127.  *  S  626;  Water- 
man V.  Shftpard,  21  R.  I.  267,  48  A 
661:  Smith  V.  Mttaukee  Builders', 
etc.,  Exch.,  91  Wis.  SeO,  S4  NW  1041, 
61  AirSR  912.  30  LRA  564;  Walker  V. 
McMillan,  6  Can.  8.  C.  241. 

[a]  Vk«r«  ia  ■&  Implied  ngf- 
uwi  on  the  part  of  one  who  con- 
tracts to  bulla  a  structure,  where 
there  Is  an  ordinance  specifying  the 
character  of  work  to  be  done,  to  per- 
form the  work  in  accordance  with 
the  ordinance.  Lons  V.  Owen,  iM 
Ida.  24S,  121  P  99.  AnnCaal91SD  W 
and  note. 

[b]  One  toiatnr  Usaself  oaS  am  a 
ooatrMtox  to  build  a  sidewalk  Im- 
pliedly agrees  to  build  It  In  accord- 
ance with  the  ordinance  of  the  olty. 
Lone  V.  Owen,  21  Ida.  B49,  191  P  99, 
AnnCaal»13D  466. 

fc]  nurt  a  tUr  orOlaaaoe  h- 
qpued  a  flrewtbof  OMUag-  in  the  base- 
ment of  a  certain  dasa  of  bulldlnaa 
docs  not  ^ow  that  a  contractor  is 
required  to  furnish  that  kind  of  ceil- 
ing fn  the  building  he  has  contracted 
to  construct,  in  the  absence  of  a  find- 
ing that  the  building  in  question  Is 
of  the  class  described  in  the  ordi- 
nance. Cronln  v.'  Pace,  82  Conn.  252. 
73  A  137. 

ar.  Cronin  v.  Pace.  82  Conn.  252. 
73  A  137:  I>eKa7  v.  BlW  4  NYBt  728 
(holding  that  a  stipulation  that  the 
provisions  of  .the  building  law  be 
complied  with  requires  the  oullder  to 
consult  the  birildlng  laws  and  ascer- 
tain from  them  what  his  obligations 
are;  thus.  Where  one  of  the  require- 
ments of  a  building  law  Is  with  re- 
spect to  Are  escapes,  the  builder  can- 
not disregard  Its  provisions,  for 
should  he  so  do  he  will  not  have 
complied  with  hia  contract):  Elford 
T.  Thompson,  (Sask.)  1  DomLR  1.  19 
WestLR  809  (holding  that,  where  the 
speciflcatione  for  a  plumbing  con- 
tract for  the -Installation  of  plumbing 
on  the  construction  of  a  row  of  at- 
ucbed  houses  stipulated  that  the 
contractor  should  supply  all  stacks 
necessary  to  All  all  requirements  of 
city  by-laws  and  the  tender  and  for- 
mal contract  did  not  mention  the 
number  of  stacks,  the  contractor  will 
be  bound  to  supply  separate  stacks 
for  each  house  In  conformity  with 
the  city  building  by-law,  although 
the  plans  showed  only  one  stack  for 
each  pair  of  houses). 

[a]  Ooaatrnetloa  of  ordlnaae*. — 
A  building  contract  adopting  as  a 
part  thereof  an  ordinance  requiring 
every  person  excavating  to  support 
and  protect  from  damage  all  adjoin- 
ing buildings,  etc.,  dla  not  require 
the  contractor  to  underpin  and  make 
pemuuient  Improvements  on  an  ad- 
Mnlas  building.  Alta  Planing  Hill 
Oa.  tT  Garland,  1S7  Cal.  179.^38  P 
738. 

S8.  Montgomery  v.  Louisville,  etc., 
R.  Co..  84  Ala.  127.  4  S  626:  Sioux 
Falls  V.  KIrby.  6  S.  D,  62,  60  NW  156, 
25  LRA  S21:  Baxter,  v.  Seattle  3 
Wash.  362,  28^P  {"'  p^ifl^j^j^, 

i9^?^^y  vI'o'ftSiiy?\sf  im 


967;  Mlttnacht  v.  Wolf,  6  NYSt  44 

i holding  that  where  work  Is  con- 
amned  by  the  department  a  builder 
contracting  to  build  according  to  the 
regulations  of  a  building  department 
cannot  recover  under  his  contract, 
unless  he  shows  that  the  building 
was  erected  in  accordance  with  de- 
partmental requirements). 

30.  Cronln  v.  Pace,  82  Conn.  252, 
73  A  137  (holdlns  that  Pub.  Acts 
[1905]  p  881  c  178  I  22,  providing 
that  the  floor  of  the  cellar  or  the 
lowest  floor  of  every  tenement  house 
shall  be  water-tight,  and  the  cellar 
ceiling  shall  be  plastered  except 
where  the  flrst  floor  above  the  cellar 
la  constructed  of  iron  beams  and 
fireproof  filling,  imposed  a  duty  on 
the  owner,  and  did  not  require  such 
construction  from  a  contractor  whose 
contract  only  provided  that  his  con- 
struction snould  conform  to  the 
building  and  Plumbing  ordinances  of 
the  city,  as  dlstinguiahed  from  stat- 
utory requirements);  Woodley  v. 
Zeman.  178  111.  A.  369. 

31.  Paturso  v.  Shuldlner,  126  App. 
Div.  636,  110  NTS  187  (illegal  condi- 
tions imposed  by  building  depart- 
ment do  not  bina  contractor). 

38.  Powler  T.  Buahby,  89  Misc. 
841.  126  NTS  890  (holding  that  a 
provision  In  a  building  contract  that 
the  second  payment  should  be  made 
when  dismissal  is  secured  on  the  cer- 
tificate of  the  tenement  house  de- 

fiartment  did  not  bind  the  contractor 
0  do  work  not  Included  In  the  con- 
tract. In  order  to  secure  a  dismissal 
by  the  tenement  house  department). 

33.  Smith  V.  Luning  Co..  Ill  Cal. 
308,  43  P  967  (holding  that,  where 
the  obtaining  of  a  permit  to  build  Is 
essential  to  render  an  agreement  be- 
tween the  builder  and  the  owner 
valid  and  the  contract  Is  silent  on 
the  subject,  the  obtaining  of  such 
permit  must  be  Implied  as  a  condi- 
tion of  the  agreement  between  them 
and  the  instrument  signed  by  them 
as  merely  an  Inchoate  agreement 
which  will  become  eftectlve  and 
binding  only  In  case  the  permit  be 
Issued). 

[a]  A  bnilding  eontraot  reqtUrlng 
tlie  oontraotor  to  pay  for  water  usea 
in  building  vault  space  and  all  mu- 
nicipal charKCB  for  constructlns  It 
does  not  make  it  the  builder's  duty 
to  procure  the  permit  for  construct- 
ing such  vault  from  the  jnuniclpal- 
ity.  Dleterlen  v.  Powers,  24  Misc. 
492.  63  NTS  837. 

Talldlty  and  oonsUtatlonaUtr  of 
ordlnanoes  providing  for  the  obtain- 
ing of  bnUdug  perxDlta  see  Municipal 
Corporations  [28  Cvc  736,  745]. 

34>  Norton  v.  New  Amsterdam 
Gas  Co.,  69  App.  Div.  10,  74  NTS  564 
[aff  174  N.  Y.  638  mem,  66  NB  1112 
mem]  (permit  to  open  streets) ; 
Weeks  v.  Trinity  Church,  66  App. 
Div.  195,  67  NYS  670;  Reg.  v.  Wat- 
son, 19  Ont.  646. 

faj  Xk  Is  not  tli*  1mlldsz*s  dnty  to 
obtaui  a  pMmlt  that  can  be  Issued 
only  on  the  owner's  personal  appli- 
cation, unless  the  contract  goes  fur- 
ther than  to  provide  that  a  permit 
must  be  obtained  before  commencing 
work,  Leverone  v.  Arando,  179 
Uass.  489,  61  NB  46. 


86.  Strom  v.  Dongan,  81  Misc.  754 
mem,  94  NYS  67  (holding  that  un- 
less this  was  done  a  builder  was  not 
entitled  to  the  payment  of  a  first  in- 
stallment of  the  contract  price). 
See  also  Hawhe  v.  Brown,  28  App. 
Div.  37,  60  NYS  1032  (where  it  was 
held  that  the  filing  of  a  plan  show- 
ing the  else  and  dimensions  of  con- 
templated Improvements,  which  waa 
afterward  amended  and  approved  by 
the  bureau  of  buildings,  waa  sum- 
Clent). 

[a]  Preparation  of  boaO*— Under 

a  building  contract  requiring  the 
contractor  to  obtain  all  necessary 
ofllclal  permits,  etc.,  the  contractor 
Is  bound  to  prepare  and  file  the  bond 
required  by  the  city  preliminary  to 
the  Issuance  of  a  building  permit, 
the  owner  being  merely  required  to 
execute  the  bond  when  presented; 
and  hence,  the  owner  having  exe- 
cuted such  bond  without  delay,  the 
contractor  cannot  escape  liability  for 
delay  In  completing  the  building  be- 
cause It  resulted  from  a  delay  in  fil- 
ing the  bond.  Mlkolajewskl  v.  Pu- 
gell,  62  Misc.  449,  114  NYS  1084. 

[b]  A  Buwdamns  to  oompel  a 
bnllung  Inspeotor  to  grant  a  permit 
will  be  refused  where  the  inspector  , 
considers  that  the  plan  submitted 
fails  to  comply  with  statutory  re- 
quirements as  to  Public  health.  Raf- 
ferty  v.  Haddock,  6  Pa.  Diet.  667. 
When  mandamus  lies  see  generally 
Mandamus  [26  Cvc  290]. 

36.  Slnlscalchi  v.  Pennachlo,  118 
NYS  1003  (holding  that,  where  plaln- 
tlflTs  failure  to  secure  a  permit  from 
the  building  department  as  agreed 
waa  due  to  defendant's  omission  to 
take  steps  to  take  the  building  out  of 
the  jurisdiction  of  the  tenement 
house  commission  preventing  the 
performance  of  a  contract  to  alter 
the  building,  plaintiff  was  not  re- 
sponsible for  his  failure  to  secure  a 
permit,  so  as  to  bar  a  recovery). 

37.  Weeks  v.  Trinity  Church.  56 
App.  Div.  195,  67  NYS  670  (holding 
that  It  is  the  duty  of  the  owner  to 
obtain  a  permit  to  build  under 
Consol.  Act  f  603,  and,  where  a  con* 
tract  requires  the  contractor  to  pro- 
ceed with  the  work  promptly  and  dil- 
igently, an  Implied  obligation  Is  im- 
posed on  the  owner  to  procure  the 
permit  to  enable  the  contractor  to 

Eroceed  with  the  work,  and  for  a 
reach  of  such  obligation  the  con- 
tractor may  recover  such  damages  as 
have  been  occasioned). 

[a]  Where  a  bnllder  seeks  to  re- 
cover from  the  owner  damages 
caused  by  his  failure  to  obtain  ar 
building  permit,  which  resulted  In  an 
enforced  suspension  of  the  work,  the 
builder  may  show  that  the  specifi- 
cations were  not  filed  until  after  the 
contract  was  made,  and  vere  so  de- 
fective that  the  building  superin- 
tendent refused  a  permit,  and  that 
the  owner's  attention  was  called  to 
the  defect  too  late  to  obtain  a  per- 
mit. Such  evidence  Is  sufficient  to 
entitle  the  builder  to  have  the  ques- 
tion whether  the  owner  did  not  fail 
In  his  obligation  to  procure  k  permit 
submitted  to  the  Jury.  Weeks  v. 
Trinity  C^iurch.  66  App.  I>lv.  196.  W 
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to  that  effectf"  And  the  fact  that  a  builder  for  his 
own  protection  mi^ht  have  insured  the  buUding  on 
which  he  was  woriung  does  not  show  nc^lig^enee  on  his 
part."" 

[$  70]  6.  Afl  to  Possession  of  BnUdinc.  A  huilder 
who  has  agreed  to  ereet  a  building  on  the  land  of 
another  has  no  right  to  interfere  with  the  latter 's 
possession  any  more  than  is  necessary  to  carry  out 
his  contract,***  and  cannot,  after  his  work  is  com- 
pleted, retain  possession  as  against  the  owner  with 
a  view  of  enforcing  payment  of  the  price/^  nor  may 
he  dispossess  the  owner.*'  He  is,  however,  entitled 
to  have  such  possession  of  the  building  given  to  him 
as  is  requisite  for  the  purpose  of  labor  thereon." 

71]  6.  Property  in  Hat^ials— a.  In  General 
When  the  builder  is  to  furnish  the  materials  and 
labor  for  the  performance  of  a  contract  requiring 
the  erection  of  structures  on  the  land  of  the  owner, 
the  materials  generally  remain  the  property  of  the 
builder  until  they  are  afBzed  to  the  land  of  the 
.owner  or  are  delivered  to  and  accepted  by  him  as 
his  property,**  and  this  rule  is  not  altered  by  the 
fact  that  the  materials  axe  purchased  by  the  builder 
with  the  intention  of  working  them  into  the  struc- 


ture,*'' that  they  are  brou^t  on  the  land  of  the 
owner,*^  that  preliminazy  work  has  been  done  on 
them  BO  as  to  fit  them  for  annexation  to  the  struc- 
ture,*' that  they  have  been  tentatively  affixed  to 
the  structure  for  the  purpose  of  seeing  whether  they 
would  fit,  and  afterward  removed,*^  or  that  the 
owner  haii  made  payments  to  the  builder  ' as  the 
work  progressed.**  But  if  the  materials  are  fur- 
nished by  the  owner  and  the  builder  is  merely  to 
use  them  in  the  performance  of  the  work,  they  re- 
main the  property  of  the  owner,  and  the  same  is 
true  if  they  are  purchased  by  the  builder  as  the 
agent  of  and  on  the  credit  of  the  owner;"*  and  it 
has  been  held  that  where  the  materials  are  pur- 
chased by  the  builder  on  the  credit  of  the  building 
to  be  constmeted,  so  as  to  entitle  the  materialman 
to  a  mechanic's  Uen  on  the  building,  they  are  the 
property  of  the  owner  and  tfa^«fore  eannot  be  sold 
on  execution  against  the  builder."  So  also  the  par- 
ties may,  by  express  asreement,  provide  that  the 
materials  furnished  by  the  builder  shall  become  the 
property  of  the  owner  before  they  have  aetnaUy 
berai  affixed  to  the  structiure;™  but  an  agreemeot 
that  materials  brought  on  the  premises  of  the  owner 


38.  Clark  v.  Franklin,  7  Leigh 
<»4  Va.)  1;  Kelly  v.  Tourist  Hotel 
Co..  20  Ont.  L.  267.  15  OntWR  29. 

[a]  A  contract  raqnlriiiff  a  ttnUdar 
'to  tate  all  rlik*  miom  oomiilctlou 
of  the  building  does  not  Impose  on 
him  a  liability  for  losses  previously 
Incurred  hy  the  employer.  Rothwell 
V.  Dean.  60  Mo.  A.  428. 

[b]  X&tMMt  of  bnlUar  ia  Injror- 
aaoo  offaotad  to  th»  ownar.— Ander- 
son V.  ShattudE,  76  N.  H.  240,  81  A 
781. 

Chutraaty  of  woA  see  infra  IS  81. 
82. 

laamlila   Intarwt   nnamUy  see 

Fire  Insurance  [19  CycTi871. 

39.  Wels  V.  Devlin.  97  TeX.  507,  9 
SW  726,  60  AmR  S8. 

.  40.  Keystone  Surgical  Supply  Co. 
T.  Bate,  196  Pa.  S66,  46  A  887. 

41.    Seller  v.  Stange,  27  Mich.  312. 

4a,  Keystone  Surgical  Supply  Co. 
V.  Bate^96  Pa.  666,  46  A  887. 

[a]  nat  tba  bnUdar  provionaly 
■tatad  to  tba  ownar  tliat  nil  ooonpa- 
tlon  waa  at  bia  ows  rlak  is  immate* 
rial,  in  an  action  by  the  owner 
against  the  builder  for  damages  In 
forcibly  removing  the  owner  from 
the  building.  Keystone  Surgical 
Supply  Co.  V.  Bat«.  196  Pa.  S66,  46  A 

48.  Vermont  St.  M.  E.  Church  v. 
Brosa,  104  111.  206;  Nlblo  v.  Binsse,  3 
Abb.  Deo.  (N.  T.)  376,  1  Keyea  476. 

[a]  An  owaw  1>  la^Uad^  bound 
to  giva  tha  bnlUav  poiManoa,  of  a 
bullatng  on  which  the  builder  Is  re- 
quired to  make  good  work  con- 
demned by  the  architect  Vermont 
8t.  M.  B.  Church  v.  Brose,  104  III. 
206. 

44.  Cal. — Hogan  Lumber  Co.  v. 
Oakland,  26  Cal.  A.  130,  142  P  1084. 

Ill, — Rochelle  v.  Evens,  etc..  Pire 
Brick  Co.,  164  111.  A.  412- 

La, — Cameron  v,  Orleans,  etc..  R. 
Co.,  108  L.a.  83,  32  3  208;  Orleans, 
etc.,  R.  Co,  -v.  International  Constr. 
Co.,  108  L,a.  82.  32  S  218  (materials 
assembled  for  railway  construction). 

Me. — Fairfield  Bridge  Co.  v.  Nye, 
60  Me.  372. 

.  Mich. — AUls  v.  Volght,  90  Mich. 
125,  51  NW  190. 

N.  H. — Manchester  Mills  v.  Rnnd- 
lett,  23  N.  H.  271. 

N.  Y. — Johnson  v.  Hunt,  11  Wend. 
135. 

Eng. — TMpp  V.  Armitage,  4  M.  & 
W.  6^7.  160  Reprint  1591  (holding 
that,  where  sash  frames  were  sent 
to  a  building  for  the  approval  of  the 
owner,  and  then  returned  to  the  shop 
of  the  contractor  and  fitted  with  pul- 
leys belonging  to  the  owner,  the  flnal 
affixture  had  not  taken  place,  and 
Uiat,  notwithstanding  the  approval 


by  the  owner  and  the  act  of  appro- 
priation, they  were  still  the  property 
of  the  contractor). 

[a]  Material*  held  to  be  propartx 
of  Irollder  .until  oomplatlon  ox  tbe 
work;  and  owner  liable  for  destruc- 
tion .  thereof  before  that  time. 
ScheafTer  Piano  Hfg.  Co.  v.  National 
Ftre  Extinguisher  Co..  148  Fed.  169ts 
78  CCA  ZSf. 

45.  Rochelle  V.  Kvens,  etc..  Fire 
Brick  Co.,  164  111.  A.  412;  Manchester 
Mills  V.  Rundlett,  28  N.  H.  271: 
Johnson  v.  Hunt,  ll  Wend.  (N.  Y.) 
136. 

48.  Rochelle  v.  Evens,  etc..  Fire 
Brick  Co..  164  111.  A.  412;  Johnson  v. 
Hunt,  11  Wend.  (N.  Y.)  135. 

47.  Rochelle  v.  Evens,  etc..  Fire 
Brick  Co.,  164  111.  A.  412;  Fairfield 
Bridge  Co.  v.  Nye,  60  Me.  372;  John- 
son V.  Hunt,  11  -^Pend.  (N..  Y.)  136. 

48.  Rochelle  v.  Evens,  etc..  Fire 
Brick  Co-_164  111.  A.  412;  Manchester 
Mills  V.  Ilundlett.  28  N.  H.  271,  273 
(holding  that,  where  a  contractor  had 
procured  blinds  and  fitted  them  to 
the  windows  of  a  house,  and  had 
then  taken  them  off  to  paint  them  In 
accordance  with  his  contract,  the 
blinds,  while  In  his  hands  for  the 

fiurpose  of  being  painted  and  fin- 
shed,  were  his  property  and  liable 
to  be  taken  for  his  debts.  Perley,  J., 
said:  "The  contract  required  Bran- 
don [the  contractor]  to  paint  the 
blinds,  and  they  were  in  his  hands 
unHniahed:  the  plaintiffs  had  no  pos- 
session, nor  any  right  of  possession; 
the  fitting  of  the  blinds  to  the  win- 
dows did  not  complete  the  work  to 
be  done  on  them;  It  was  not  a  sur- 
render of  the  possession  and  control 
of  them  to  the  plaintifT;  It  did  not 
annex  them  to  the  house  and  make 
them  part  of  It.  The  flttlng  of  the 
blinds  was  done  by  way  of  trial.  In 
the  progress  of  the  manufacture  of 
the  blinds,  and  cannot  be  regarded 
as  having  any  more  effect  to  transfer 
the  possession  and  property  to  the 
plaintiffs,  than  a  measurement  which 
would  have  answered  the  same  pur- 
pose"). 

49.  Rochelle  t.  Evens,  etc..  Fire 
Brick  Co.,  164  III.  A.  412;  Fairfield 
Bridge  Co.  v.  Ny&  60  Me.  372;  John- 
son v.  Hunt,  n  wend.  (N.  Y.)  135. 

50.  Johnson  v.  Hunt,  11  Wend. 
(N.  Y.)18B. 

51.  White  V.  MUler.  IS  Pa.  62. 
5a.   Duplan  Silk  Co.  v.  Spencer. 

115  Fed.  689,  63  CC:a  321  [app  dlsm 
191  U.  S.  G26,  24  SCt  174.  48  U  ed. 
287];  Reeves  V.  Barlow.  12  Q.  B.  D. 
436;  Hart  v.  Porthgaln  Harbour  Co.. 

11903]  1  Ch.  690:  Brown  v.  Bateman. 
L  R.  2  C.  P.  272;  Stevens  v.  Taylor. 
2  F.   &  F.   419;  Clancey  v.  Grand 


Trunk  Pac.  R.  Co.,  (B.  C.)  14  West 
LR  201. 

[a]  In  anolt  oaae  matarlala  brought 
on  the  land  vest  In  t3ie  owner  of  tfa* 
freeholdt  and  are  not  liable  for  the 
dAts  of  the  builder.    Blake  v.  Ixard. 


16  Wkly.  Rep.  108. 
[b]  Ooas^nAtloa 


of  paitloalar 
oontraots. — Reid  v.  Macbeth,  .119011 
A.  a  228;  Byford  v.  Russell,  [1907] 
2  K,  B.  622;  In  re  Winter.  S  Ch.  P. 
225. 

[c]  Pvopertr    not  abscante.^ — An 

agreement  between  a  railway  com- 

(lany  and  a  contractor  provided  that 
n  case   the  contractor   should  be 

f'ullty  of  any  delay  or  default  in  the 
ulflliment  of  the  contract  the  com- 
pany might  take  the  execution  of  th« 
works  out  of  Ills  hand  and  might 
use  all  or  any  of  his  plant,  materials, 
or  Implements;  that  in  addition  to 
all  rights  and  remedies  which  the 
company  might  have  against  the  con- 
tractor the  company  might  apply  any 
moneys  to  which  the  contractor 
would  otherwise  be  entitled  under 
his  contract  toward  satisfaction  of 
all  losses  or  expenses  occasioned  to 
the  company  by  the  delay:  and  that 
all  the  materials,  pla'ht,  and  lmple< 
ments  which  at  the  time  of  such  de- 
lay or  default  should  be  on  or  about 
the  site  of  the  works  should  there- 
upon become  the  absolute  property 
of  the  company,  and  be  valued  or 
sold,  and  the  amount  of  such  valu- 
ation or  sale  created  to  the  coo- 
tractor  In  reduction  of  the  moneys. 
If  any,  recoverable  from  him  by  the 
comiiany.  The  oompanjr  took  the 
execution  of  the  works  out  of  the 
contractor's  hand  under  this  clause. 
The  contractor  brought  an  action  for 
breach  of  contract,  which,  with  all 
matters  in  difference  between  the 
parties,  was  referred  to  arbitration. 
It  was  held  that  the  plant  and  mate- 
rials did  not  become  the  absolute 
property  of  the  company  unless  loss 
or  expense  had  been  occasioned  to  it: 
and  an  Interlocutory  injunction  vas 
awarded  to  restrain  the  company 
from  moving  and  selling  the  plant 
and  materials  pending  Uie  arMtn* 
tfon.  Garrett  v.  Salisbury,  etc..  R. 
Co.,  li.  R.  2  Hq.  168. 

[d]  After  eerttteation  br  Wl- 
near* — ^Where  an  agreement  provides 
that  once  a  month  the  owner's  eRKl- 
neer  shall  certify  the  amount  pa^r- 
able  to  the  contractor  In  respect  of 
the  value  of  the  materials  delivered, 
and  that  such  certificates  shall  be 
paid  by  the  owner  seven  days  after 
presentation,  the  property  In  the 
materials  delivered,  on  their  being 
certified  for  by  the  engineer,  passes 
to  the  owner,  although'  the  materials 


For  later  cas— ,  developmaats  and  OhaaffMi  In  the  law  see  cumulative  Annotations,  same  title,  ^t^V^iJ^i  !^ 
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shall  beeome  his  property  has  been  held  not  to  make 
them  so  absolately  ue  property  of  the  owner  as  to 
be  subject  to  seizore  nnder  an  execution  against 
him;"  nor  will  such  a  proTision  be  allowed  to  oper- 
ate as  a  fraud  on  the  bankruptcy  laWB."  A  mere 
t^titm  given  to  the  owner  to  take  posswion  of  and 
keep  materials  furnished  by  the  builder  on  certain 
eontii^enoies  haa  been  held  not  to  vest  the  title 
thereto  in  the  owner  before  he  has  exercised  his 
(^tion  and  taken  possession."  When  the  materials 
furnished  the  builder  have  been  affixed  ,to  the 
straetnre  so  as  to  form  a  part  of  the  real  estate  they 
geDeially  become  the  property  of  the  owner  and 
cease  to  be  the  property  of  the  builder,  although  by 
express  agreement  they  may  remain  the  property  of 
the  builder  even  after  they  have  been  affixed  to  the 
realty  of  the  owner."" 

FaQnre  of  Imilder  to  oomplote  contract  Where 
the  original  builder  fails  to  complete  his  contract, 
and  on  its  termination  sells  his  plant  and  materials 
to  a  new  eontraetor  for  the  work,  his  receiver  has 
no  claim,  as  against  the  owner,  for  such  materials."^ 
Where  materials  delivered  by  a  Bid>contractor  have 
been  rejected  by  the  owner,  a  surety  of  the  pribeipal 
contractor,  who  assumes  to  complete  the  work  on 


default  of  the  contractor,  acquires  no  title  to  such 
materials."  Where  the  contract  provides  that  on 
the  insolvency  of  the  bnildw  and  his  abandonment 
of  the  contract  the  owner  may  take  possession  of 
the  materials  and  plant  for  the  completion  of  the 
work,  the  owner  in  exercising  such  right  must  com- 
ply with  any  conditions  imposed  by  the  contract.*^ 
[$  72]  b.  Material  in  Removed  Building  or  £xca- 
vated.  In  the  absence  of  an  express  stipulation, 
where  an  owner  of  land  on  which  buildings  are 
standing  contracts  fbr  the  erection  of  new  buildings 
thereon,  the  builder,  on  taking  possession  under  the 
contract,  has  a  right  to  the  material  of  the  old 
building,  the  removal  of  whieh  is  neoessary  to  the 
performance  of  the  contract,"*  at  any  rate  where  the 
builder  is  not  paid  for  takii^  down  the  old  build- 
ing."^^  But  a  contract  to  excavate  land  for  the 
erection  of  a  building  thereon  does  not  imply  that 
the  title  to  valuable  material  removed  in  perform- 
ing the  contract  is  transferred  to  the  builder,"*  un- 
less there  is  a  well  known  custom  to  that  effect,** 
or  unless  the  eontraet  provides  that  the  bailor  ^all 
remove  the  surplus  earth,  with  no  reserration  of 
title  to  the  owner,  and  no  stipulation  or  direction 
as  to  what  should  be  done  with  it.**   A  provision 


are  not  fixed.  Banbury,  etc..  Direct 
R.  Co.  V.  Daniel,  64  L.  J.  Ch.  265. 

te]  But  wh»r*  a  third  pwraoa 
■Upa  for  til*  bnlialtty  to 

hlM  own  ordw.  and  hla  aicent  recelvea 
and  places  them  In  a  room  In  the 
bulldins.  and  subsequently  the  build- 
er Abandons  the  uncompleted  con- 
tract, the  owner  does  not  acquire 
title  to  the  materials  under  such  a 
contract,  Calhoun  County  v.  Art 
Uetal  Constr.  Co.,  1&2  Ala.  607,  44  S 
876 

[f]  Bmvted  owBsnUp. — A  clause 
in  a  bulldlns  contract  whereby  It  la 
provided  that  "all  plant,  work,  and 
materials  brought  to  rjid  left  upon 
the  eround  by  the  contractor  .  ,  . 
shall  be  considered  to  be  the  prop- 
erty" of  the  bulldlnr  owners,  doea 
not  constitute  them  the  true  owners 
thereof  for  the  purpose  of  consent  to 
reputation  of  ownership  by  the  con- 
tractor. In  re  Keen.  [1902]  1  K.  B. 
555, 

63.  Beeston  v,  Marriott.  4  aifCard 
436,  66  Reprint  778  (holding  that, 
where  a  contractor  supplied  mate- 
rials to  a  railroad  company  for  the 
purpose  of  carryins  out  his  contract, 
and  by  the  terms  of  the  contract  It 
was  provided  that  the  materials 
brought  on  the  railway  should  imme- 
diately become  the  absolute  property 
of  the  company,  except  that  they 
were  to  remain  under  the  dominion 
of  the  contractor,  that  If  he  should 
duly  complete  his  contract  the  com- 
pany would  give  to  the  contractor, 
as  part  of  his  payment,  the  uncon- 
aumed  materials,  and  that  if.  instead 
of  the  contractor,  the  company 
should  use  the  materials,  the  com- 
pany should  compensate  him  In  re- 
spect of  them,  the  materials  were 
not,  by  the  terms  of  the  contract,  so 
absolutely  the  property  of  the  com- 
pany as  to  be  seizable  by  the  sheriff 
under  an  execution  on  a  judgment 
against  the  company). 

64.  Ex  p.  Barter,  26  Ch.  D.  610; 
Ex  p.  Jay.  14  Ch.  D.  19;  In  re  Win- 
ter. 8  Ch.  D.  225;  Tripp  v.  Armltage, 
4  M-  &  W.  687.  150  Tleprint  1597; 
Rouch  V.  Great  Western  R.  Co.,  1 
Q.  B.  61,  41  ECLi  432,  113  Re- 
print 1049.  But  see  Hart  v.  Porth- 
Sain  Harbour  Co.,  [19033  1  Ch.  690 
(where  It  was  held  that,  where  a 
building  contract  based  on  the  the- 
ory that  the  employer  Is  to  be  put 
In  possession  oi  completed  works, 
and  providing  that  all  plant  and 
materials  brought  on  the  ground  by 
the  contractor  shall  be  considered 
the  property  of  the  employer  until 
the  completion  of  the  contract  has 
been  duly  certlQed,  and  that  on  de- 
fault  of  the  contractor  the  employer 
may  enter  on  and  take  possession  of 


the  works,  materials,  and  plant,  and 
the  expense  Incurred  In  completing 
the  works  shall  be  a  debt  due  from 
the  contractor,  vests  the  plant  and 
materials  In  the  employer  at  law 
subject  to  a  condition  that  on  the 
due  completion  of  the  contract  the 
contractor  shall  be  at  liberty  to  re- 
move them,  and  therefore.  If  the  con- 
tractor makes'  dateult  In  performing 
his  part  of  the  contract,  and  the 
works  are  In  consequence  never  com- 

aleted.  neither  he  nor  his  trustee  In 
ankruptcy  can  recover  the  plant  or 
materials  from  the  employer). 

as.  In  re  Wau^,  4  Oi.  D.  624; 
Tripp  V.  ArmlUge,  4  M,  &  W.  687, 
150  Reprint  1697. 

66.  Tater  t.  UuUen.  24  Ind.  277 
(holding  that,  where  a  mill  was  built 
on  the  land  of  another  under  an  ex- 

firess  contract  by  which  It  was  to  be 
he  sole  property  of  the  builder  un- 
til a  Judgment  which  was  a  Hen  on 
the  land  should  be  paid  by  the 
owner,  the  builder  had  a  rlrtit  to  re- 
move the  mill  after  a  sale  of  the 
land  on  an  execution  Issued  on  such 
judgment). 

Shields  V,  John  Shields  Constr. 
Co:,  81  N.  J.  Bq.  886,  8«  A  968.  . 

08.  Muscrelll  v.  Mercantile  Trust 
Co.,  219  Pa.  60S,  69  A  40. 

69.  Uplands  v.  Goodacre,  50  Can. 
S.  C.  75  rapp  dlsm  IS  B.  0.  843], 

60.  Villalobos  V.  Mooney,  2  La. 
331;  Morgan  v.  Stevens,  6  AbbNCas 
(N.  Y.)  8S6.  Compare  American- 
Hawaiian  Engineering,  etc.,  Co.  v. 
Hawaii  Terr.,  17  Hawaii  28  (holding 
that  under  a  contract  for  the  recon- 
struction of  a  warehouse.  Involving 
the  removal  of  an  existing  structure, 
and  providing  that  all  old  material 
was  to  be  preserved  and  used  in  the 
construction  of  the  new  building  un- 
less unfit  in  the  opinion  of  the  super- 
intendent of  public  works,  the  con- 
tractor does  not  acquire  any  right  or 
title  to  any  of  the  old  material  re- 
moved and  appropriated  by  the  Ter- 
ritory between  the  awarding  and  exe- 
cution of  the  contract,  and  the  terri- 
tory la  not  liable  therefor  unless  said 
old  material  is  fit  to  be  used  in  the 
new  structure) ;  Hall  v.  Bennett, 
60  N.  Y.  Super.  496  (holding  that, 
where  a  building  contract  provided 
that  the  contractor  was  to  take 
down  the  existing  buildings  on  the 
site,  and  to  have  the  use  of  the 
old  materials,  to  he  allowed  for  In 
hla  estimate,  In  an  action  on  the  con- 
tract by  the  contractor,  while  de- 
fendant owner  was  not  entitled  to 
credit  for  the  value  of  the  old  build- 
ings as  buildings,  he  could  claim  the 
VMue  of  the  materials  In  the  build- 
ings after  ther  were  taken  down. 


leas  the  expense  of  taking  them 
down). 

ta]  Pezmlssloa  of  engineer.^ — 
ere  a  contract  for  the  construc- 
tion of  a  canal  provides  that  the 
buildings  on  the  site  of  the  canal 
shall  become  the  property  of  the  con- 
tractor who  may  dispose  of  them  as 
he  sees  Ht,  and  further  that  no  dwell- 
ing house  or  other  building  within 
the  site  shall  be  disturbed,  except 
with  the  written  consent  of  the  state 
engineer,  the  consent  of  the  state 
engineer  Is  not  required  to  allow  the 
contractor  to  remove  such  bulldlnga 
as  under  the  terms  of  the  contrail 
become  hla  property.  Hood  v.  Whlt- 
well,  66  Misc.  49,  120  NTS  372. 

[bj  A  eontraet  for  wreoklar 
hmldinys  was  eonstnud  not  to  au- 
thorise the  removal  by  the  wrecking 
company  of  railroad  rails  and  tiea  In 
a  apur  track.  Woodruff  v.  Bourbon 
Stock  Yards  Co.,  149  Ky.  674,  149  SW 
960. 

61.   Vlau  V.  Jubinvllle.  1  L.  C.  U 

J.  64. 

aa.  Jones  V.  Wick,  10  Misc.  112,  30 
NYS  924  (holding  that  a  contract  for 
excavation,  which  was  silent  with  re- 
gard to  the  earth,  etc..  removed,  did 
not  as  a  matter  of  law  impliedly 
transfer  title  thereto  to  the  con- 
tractor). 

63.  Cooper  v.  Kane,  19  Wend.  (N. 
Y.)  386,  32  AmD  612  (holding  that, 
where  an  excavation  contract  was  si- 
lent as  to  the  ownership  of  the  sand 
or  material  taken  from  the  lots,  a 
custom  by  which  the  earth  removed 
In  making  excavations  belongs  to 
the  excavator  and  not  to  the  owner 
of  the  land  could  be  shown  as  evi- 
dence of  the  contract  of  the  parties). 

64.  Welch  V.  McNeil.  214  Maaa. 
402,  101  HE  985;  Long  Island  Con- 
tracting, etc.,  Co.  V.  New  York,  204 
N.  y.  73,  77.  97  NE  483  [rev  136  App. 
Dlv.  915'mem.  120  NYS  894]  (holding 
that,  where  a  contract  for  grading 
and  improving  certain  streets  pro- 
vided that  "all  surplus  materials, 
earth,  sand,  rubbish  and  stones  .  .  . 
are  to  be  removed  from  the  line  of 
the  work,"  the  aurplus  earth  was 
part  of  the  compensation  for  doing 
the  work  of  excavation,  and  the  top 
soil  belonged  to  the  contractor  so  far 
as  It  was  excavated  for  removal.  In 
this  case  the  court  said:  "The  re- 
quirement that  the  contractor  should 
remove  the  surplus  earth,  with  no 
reservation  of  title  by  the  city,  no 
stipulation  that  it  should  be  removed 
to  a  specified  plaoe  and  no  direction 
as  to  what  should  be  done  with  it.  ex- 
cept simply  to  remove  it  from  the 
line  of  the  work.  Implies  that  the 
contraotor  could  do  what-  he  wiSh4 
with  It.  ~   
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in  the  contract  requiring  the  oontraotor  to  make 
weekly  statements  in  connection  with  the  work  does 
not  require  him  to  make  a  statement  as  to  material 
remoTe-d,  where  the  cost  of  removing  the  material 
was  greater  than  its  valua*" 

[$  73]  B.  Performance  or  Breach  of  Building  and 
Oonitmction  Oontracta— 1.  IXntles  and  Idabilities  of 
Parties  in  General — a.  Of  Omar.  Both  the  owner 
and  the  builder  must  perform  all  the  obligations 
assumed  by  them."  If  the  owner  fails  to  perform 


It  and  this  was  an  abandonment  or 
transfer  by  tba  city  of  Us  right 
thereto.  It  was  part  of  his  compen- 
sation for  doing  the  work  of  excava- 
tion. The  city  had  acquired  the  land 
on  which  the  street  was  to  be  con- 
structed and  it  is  not  claimed  that 
the  surplus  earth  belonged  to  the 
former  owner  of  the  fee.  The  duty 
to  excavate  and  remove  It,  without 
any  reservation  or  condition,  made  It 
the  property  of  the  contractor  as 
soon  at  least  as  it  was  loaded  upon 
carts  or  other  vehicles 'for  the  pur- 
pose ox  rsmoval.  In  this  respect  the 
contract  ts  not  unlike  one  to  tear 
down  a  house  and  remove  the  mate- 
rials. If  nothing  Is  said  as  to  what 
Is  to  be  done  with  them  after  they 
are  removed,  by  necessary  Implica- 
tion they  belong  to  the  contractor"). 

 fa]    Blglits    of  ralMOBtxaotor. — 

Where  the  original  contract  provides 
that  the  contractor  shall  cart  away 
and  dispose  of  excavated  material, 
and  the  subcontract  contains  the 
same  provision,  the  subcontractor  is. 
as  against  the  principal  contractor, 
entitled  to  the  excavated  matter. 
Welch  V.  McNeil.  214  Mass.  402,  101 
NB  98K. 

66.  Woodruff  Co.  V.  Exchange 
Realty  Co..  21  Cal.  A.  «07,  132  P  5»8. 

06.  Butterfleld  v.  Byron,  153  Mass. 
617,  87  NE  661.  2&  AmSR  S54.  12 
LRA  671  (holding  that,  where  a 
builder  and  a  landowner  entered  into 
a  contract  by  which  the  former  was 
to  "make,  erect,  build,  and  flnish"  a 
hotel  on  the  land,  and  the  latter  was 
to  do  the  grading,  excavating,  stone- 
work, brlckworlE,  painting,  and 
plumbing,  and  to  pay  a  certain  sum 
as  follows:  Elach  month  seventy- 
five  per  cent  of  the  value  of  the 
work  of  the  preceding  month,  the 
balance  thirty  days  after  completion: 
and  the  building  was  destroyed  by 
lightning  shortly  before  completion, 
the  contract  was  on  an  Implied  con- 
dition that  the  building  when  begun 
should  continue  In  existence  until 
completed;  and  that  neither  party 
could  recover  damages  for  a  nonper- 
formance of  the  contract,  but  each 
might  recover  from  the  other — the 
landowner  for  what  he  had  paid,  the 
builder  for  what  he  had  done  and 
furnished,  under  the  same).  See 
Raphael  v.  McOraw,  186  111.  A.  406. 

67.  Clark  v.  U.  S.,  6  Wall.  (U.  S.) 
643.  18  Li.  ed.  916;  Collins  v.  U.  S..  84 
Ct.  CI.  294  (holding  that,,  where  a 
contract  for  rock  excavation  under 
direction  of  the  war  department  pro- 
vides that  when  the  contractor  la 
ready  to  begin  the  dry  excavation 
"the  United  States  will  close  the  cof- 
ferdam and  pump  out  the  locH  pit." 
and  that  they  will  not  be  responsible 
for  the  safety  of  the  employees,  or 
for  plant  or  material  used*  by  the 
contractors,  or  for  any  cause  whatso- 
ever, the  failure  of  the  cofferdam  ex- 
cepted, and  thereafter  the  cotCerdam 
leaks  and  delays  the  work,  and  in- 
jures the  tools  and  materials  of  the 
contractors,  the  government  will  be 
liable);  Dockstader  v,  Des  Moines 
T.  M.  C.  A.,  (Iowa)  109  NW  906 
(holding  that  plaintirr  has  a  right  of 
action  for  breach  of  contract,  where 
he  Axed  up  athletic  grounds  for  de- 
fendant, under  an  agreement  that  he 
should  be  reimbursed  out  of  the  rev- 
enues of  the  grounds,  defendant  not 
to  be  liable  for  any  shortage  In  reve- 
nues, and  defendant  then,  through  its 
board  of  directors,  refused  to  permit 
the  use  of  the  grounds  for  the  pur- 


?ose  of  deriving  -an  income  there- 
rom);  Smith  v.  Boston,  etc.,  R  Co., 
36  N.  H,  468;  New  York  Architectural 
Terra-Cotta  Co.  v.  Williams.  102  App. 
Div.  1,  92  NTS  808  l&tt  184  N.  Y.  679 
mem,  77  NE  1192  mem]. 

[a]  Plaoe  for  materials.  —The 
owner  Is  not  under  any  Implied  obli- 
gation to  furnish  to  the  builder  a 
place  for  the  storage  of  materials. 
Wright  V,  Meyer,  (Tex.  Civ.  A.)  26 
SW  1122. 

[bl  Plaoe  to  dns^  earCh  oxoi^ 
Tated.— (1)  Under  a  contract  for  ex- 
cavation, the  owner  is  under  no  Im- 

Elled  obligation  to  furnish  to  the 
ullder  a  place  to  dump  the  earth  ex- 
cavated. Cronln  v.  Tet>o.  71  Hun  B9. 
24  NY9  644  [aft  144  N.  Y.  660  mem, 
39  NEl  344].  (2)  But  where  defend- 
ants'  ofllcers,  contrary  to  the  Intent 
of  the  contract,  neglected  to  furnlidi 
the  contractors  with  a  place  on 
which  they  could  dump  building 
stone  for  Inspection,  and  neglected 
to  Inspect  the  stone  within  a  reason- 
able time,  defendants  are  liable  for 
whatever  damages  where  thereby 
caused  to  the  contractors,  Moore  v. 
V.  S..  46  Ct.  CL  139. 

[cj  WlMT*  a  contiaet  for  Took  ez- 
oavatloB  provides  that  "the  pumping 
required  to  aufflctently  free  the  look 

Bit  from  water  will  be  done  by  the 
nlted  States.  For  this  purpose  the 
engineer  in  charge  will  locate  the 
position  and  determine  the  dimen- 
sions of  all  necessary  wells."  etc.. 
and  only  one  well  Is  located,  thereby 
Imposing  unnecessary  burdens  on  the 
contractor,  it  will  be  regarded  as  a 
violation  of  the  contract,  since  a  rea- 
sonable number  should  have  been  lo- 
cated. Collins  V.  U.  8.,  34  Ct  CI.  294, 
329 

t'd]  VaUnro  to  famish,  plans 
ere,  under  a  contract  for  the  fur- 
nishing of  steelwork  for  a  building, 
the  owner  was  bound  to  furnish  cer- 
tain plans  and  drawings,  on  his  re- 
fusal to  furnish  them  the  remedy  of 
the  other  party  was  a  refusal  to  pro- 
ceed with  the  contract  and  hold  the 
owner  liable  for  damages  for  the 
breach.  New  York  Architectural 
Terra-Cotta  Co.  v.  Williams,  102  App. 
Dlv.  1,  92  NTS  808  [184  N.  Y.  679 
mem,  77  N'E  1192  mem]. 

[el  Talliu*  to  furnish  uaterlals. 
— Where  plaintiff  contracted  with  de- 
fendant to  drill  a  well,  defendant 
agreeing  to  furnish  the  casing  pipe 
and  material  for  the  pump,  and  to 
render  what  assistance  was  neces- 
sary to  put  in  the  pipe,  the  work  to 
be  pushed  to  completion  with  all  pos- 
sible dispatch  and  without  unneces- 
sary delay,  the  failure  of  defendant 
to  furntsn  the  pipe  until  several 
weeks  after  plaintiff  had  completed 
ttih  well  was  a  breach  of  the  contract 
entitling  plaintiff  to  substantial  dam- 
ages. Olson  V.  Vlroqua,  121  Wis. 
571,  99  NW  826. 

[f]  Tallnre  to  repay  adTanoes. — 
Where  plaintiff  agreed  to  erect  a 
church  for  defendant  and  to  advance 
money  toward  such  erection,  the  fail- 
ure of  defendant  to  repay  the  money 
in  accordance  with  the  contract  was 
alone  sufficient  to  entitle  plaintiff  to 
a  Judgment  therefor  Irrespective  of 
the  breach  of  the  contract  by  defend- 
ant In  other  respects.  Shinn  v. 
Wooderson,  96  Mo.  A.  6,  76  SW  687. 

[gl  Where  an  owner  refnsed  to 
permit  a  oontraotor  to  perform  his 
part  of  a  contract,  the  contractor, 
not  waiving  the  breach,  can  recover 
the    resulting    damages.    Beattle  v. 


the  obligations  assumed  by  him  the  builder  may,  of 
course,  recover  the  damages  he  may  suffer  from 
such  failure,^  as  where  the  builder  suffers  damages 
through  delay  of  his  work  by  reason  of  defaults  on 
the  part  of  the  owner,"  through  false  or  erroneous 
representations  as  to  existing  conditions,  included 
in  the  contract,  plans,  and  speeifleations,"  or 
through  the  refusal  of  the  owner  or  his  representa- 
tive to  permit  him  to  perform  in  aocorda!nee  with 
the  contract.^"  Although  the  contraet  provides  that 

New  York,  etc,  Co..  84  Conn.  566.  89 

A  709. 

rh]    Dnty  of   owner  to  prepara 
hntUOng  to  reoelve  work  of  x*mo6»U 

big  to  be  done  by  the  builder.  Chw- 
man  v.  J.  W,  Beltz,  etc.,  Co.,  48  W. 
Va.  1,  S6  SE  1013. 
68.  See  infra  S  182. 
60.  Langley  v.  Rouss,  185  N.  T. 
201,  77  NE  1168,  7  AnnCas  210  [rev 
106  App.  Dlv.  226,  94  NTS  108]  (hold- 
ing that,  where  the  amount  of  work 
to  be  performed,  and  of  materials  to 
be  furnished  under  a  building  con- 
tract, depends  on  conditions  that  can- 
not be  ascertained  by  inspection,  and 
bidders  for  the  work  are  not  required 
to  make  such  Investigations  as  are 
necessary  to  satisfy  themselves  u 
to  the  amount  of  work  to  be  done 
and  of  materials  to  be  furnished,  and 
the  contract,  plans,  and  SpeciftcaUons 
Include  representations  as  to  exiatlnK 
conditions,  which  are  inserted  for  the 

Surpose  of  enabling  contractors  ta 
etermlne  what  bid  to  make  for  the 
work,  a  recovery  may  be  had  as  for 
breach  of  contract  on  it  turning  oat 
that  the  representations  are  errone- 
ous). See  also  Burgwyn  v.  U.  S..  14 
Ct.  CI.  848  (holding  that,  wbere  a 
contractor  who  undertook  to  remove 
logs  and  stumps  from  a  river  allegei 
loss  by  reason  of  errors  In  the  speci- 
fications submitted  for  the  informa- 
tion of  blddera,  he  must  show  that 
the  united  States  government  be-> 
came  a  guarantor  of  the  correctness 
of  the  approximate  quantities  of 
material  to  oe  handled  before  he  can 
recover;  and  that  where  specifica- 
tions for  dredging  contain  no  words 
Indicating  warranty  that  the  mate- 
rial to  be  excavated  Is  of  a  definite 
or  even  an  approximate  quantity,  and 
the  factors  for  ascertaining  the 
quantities  are  given,  and  are  open  to 
bidders  to  make  estimates  for  them- 
selves, no  guaranty  can  be  implied). 

[a]  Warranter  u  to  ohaxacter  of 
material. — (1)  Where  the  specifica- 
tions In  a  contract  with  the  govern- 
ment for  dredging  represent  that 
"the  material  composing  the  sboals 
between  D  and  B  consists  chiefly  of 
sandy  mud  and  a  little  gravel,"  ft  Is 
a  warranty  as  to  the  character  of  the 
material,  and  although  the  claimant 
may  have  made  an  examination  of 
the  character  of  the  tides  and  to 
some  extent  of  the  material.  It  does 
not  waive  the  warranty.  Atlantic 
Dredging  Co.  v.  U.  S..  36  CL  CI.  463. 
(2)  But  where  a  United  States  naval 
engineer  prepared  a  profile  plan, 
showing  soil  underlying  a  proposed 
dry  dock  to  be  stable,  which  was 
shown  to  plaintiffs  and  considered 
by  them  In  making  their  bid  for 
building  the  dock,  and  they  offered  to 
build  It  "upon  available  sites  to  be 
provided  by  the  Government,"  and 
the  contract  was  made  containing 
this  provision,  and  that  it  should  be 
located  at  such  place  as  should  be 
designated  by  defendant,  but  no 
other  provision  as  to  Its  location  or 
the  character  of  the  underlying 
ground,  a  warranty  that  the  ground 
was  free  from  quicksand,  or  was  of 
the  character  shown  by  the  profile, 
could  not  be  Implied  from  the  terms 
of  the  contract,  and  hence  plalntllis 
were  not  entitled  to  recover  damaws 
sustained  by  the  presMtce  of  quick- 
sand In  the  formation  of  the  locstloa 
selected.  ^Simpson  v.  U.  8..  172  U.  S. 
372,  19  BCt  222741  U  ed.  482  [alt  XI 
Ct.  CI.  217]. 

TO.    Peterson  v.  Baaer  174  111.  A. 


For  later  owMSi  Omlopmoata  and  ohaaffae  in  the  law  aee  cumulative  Annotations,  eame  title, : 
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the  builder  shall  not  perform  nntil  directed  by  the 
owner,  nevertheless  an  absolute  refusal  on  the  part 
of  the  owner  to  give  sneh  direetion  at  any  time 
eonstitates  a  breach,"  and  the  boilder  in  an  action 
on  the  eontraet  is  excused  from  proving  notice  to 
perform  as  a  condition  precedent."  But  the  owner 
may  stipulate  for  exemption  from  liability  for  dam- 
ages sustained  through  the  negligence  of  other  con- 
tractors.'^ So  where  the  owner  has  the  tif^t  to 
stop  the  work  at  any  time,  or  for  a  good  cause,  the 
builder  cannot  recover  damages  for  being  prevented 
&DQ1  completii^;  the  contract  nor  is  the  owner 
liable  for  damages  caused  throng^  the  builder's  own 
D^igence/' 

.  Defects  in  plans.  An  owner  who  through  his 
architect  or  engineer  makes  plans  and  specifications 
for  a  building  to  be  followed  by.  a  contractor  is 
liable  to  the  latter  for  damages  resulting  to  him 
from  serious  defects  in  such  plans  which  are  not 
pstent  to  an  ordinary  mechanic  nor  discoverable  by 
ordinary  diligence." 

[f  74]  b.  or  Bnildflor— (1)  In  Oeneral."  If  the 
builder  fails  to  perform  his  contract,  the  oimer 


ease 
may 


may  of  course  recover  damages  therefor,  as  in 
of  the  breach  of  any  other  contract,^"  and 
recoup  such  damages  from  any  claim  on  the  part 

81:  Miller  v.  Loncao.  127  NYS  SO; 
Long  V.  Pierce  County,  22  Waab. 
»0,  61  P  142  (holding  that,  where  a 
building  contract  provided  that  all 
the  wallB  ot  the  building  should  be 
of  Wllkeeon  atone,  and  the  contractor 
claimed  dafnages  by  rea<>on  of  the 
fact  that  the  architects  had  refused 
to  allow  htm  to  procure  stone  from 
any  Quarry  save  a  certain  one,  and 
it  appeared  that  the  quarry  was  the 
only  one  open  at  the  time  the  con- 
tract was  made.  It  was  error  to 
charge  that  the  county  had  a  right 
to  restrict  the  contractor  to  procur- 
ing stone  from  the  single  quarr>' 
open  at  the  time  the  coiitract  was  en- 
tered into,  since  be  had  a  right  to 
procure  the  stone  from  wherever  a 
suitable  quality  was  to  be  found), 

[a]  Til*  »*•■«•  of  OamagM  for 
the  refusal  of  an  owner  to  allow  a 
builder  to  perform  his  contract  Is  the 
difference  between  the  contract  price 
and  the  actual  cost  of  construction 
in  the  manner  prescribed  by  the  con- 
tract, less  the  value  of  the  builder's 
time  that  would  have  been  emoloyed 
in  the  performance  of  the  contract 
If  he  found  other  employment  In 
which  hts  time  was  equally  or  more 
valuable:  and  the  damages  so  ascer- 
tained are  not  subject  to  deduction 
on  account  of  the  risk  the  contractor 
would  have  run  in  erecting  the 
buUdinv,  as  that  is  necessarily  in- 
cluded in  such  measure  of  damages. 
Joske  V.  Pleasants.  16  Tex.  Civ.  A. 
433,  39  SW  686. 

71.  Engineer  Co.  v.  Herring-Hall- 
Harvin  Safe  Co.,  154  App.  Div.  123, 
138  NYS  881. 

7a.  Engineer  Co.  v.  Herrlng-Hall- 
Marvin  Safe  Co..  154  App.  Dlv.  123, 
138  NYS  881. 

73.  Bannon  v.  Jackson,  121  Tenn. 
381.  11?  aw  504,  180  AmSR  788.  17 
AnnCas  77. 

74.  McPherson  v.  San  Joaquin 
County.  124  Cal.  257,  58  P  802  (hold- 
ing that  where,  under  a  well  con- 
tract, the  owner  cot^d  stop  the  work 
at  any  time  the  contractor  cannot 
recover  damages  for  being  prevented 
from  completlnE  the  contract  by  the 
owner's  furnismng  defective  mate- 
rials, this  not  being  done  willfully); 
Douglas  V.  Lowell,  194  Mass.  268,  80 
NE  &10  (holding  that,  where  plain- 
tiffs refused  to  lay  two  layers  of  tar 
roofing  felt  as  expressly  required  by 
their  contract,  they  could  not  recover 
damages  on  being  prevented  from 
laying  one  layer,  which  they  oon- 
atruea  to  be  the  requirement  of  the 
contract). 

[a]  rexfotmaao*  tanposBlbl*. — 
Where  it  appears,  in  an  action 
agaliiBt  a  town  for  damages  for  a 


of  the  builder  for  work  done  and  material  furnished 
in  the  part  performance  of  the  contract.'"  But  if 
the  builder  fully  complies  with  his  obligations  vaxieir 
the  contract,  both  as  to  materials  used  and  the  man- 
ner of  doing  the  work,  he  is  not  accountable  for 
unsatisfactory  results,*"  unless  proper  results  are 
guaranteed."  Ilie  builder  is  also  liable  to  a  sub- 
contractor for  a  breach  of  the  subcontract,"'  al- 
though the  owner  may  have  a  good  defense  as 
against  the  subcontractor."  The  builder  is,  under 
ordinary  circumstances,  entitled  to  perform  his 
work  in  such  a  manner  as  to  earn  the  payments 
in  the  order  prescribed  by  the  contract,"  except  as 
the  necessities  of  building  require  him  to  do  in 
some  part  the  work  for  which  compensation  is  pro- 
vided in  later  installments.""  However,  the  owner 
is  not  entitled  to  force. the  builder  to  distribute  his 
labor  to  several  classes  of  work,  without  power  to 
complete  any.""  Where  the  contract  is  indivisible, 
the  contractor,  on  encountering  difficulties  in  one 
portion  of  it,  is  not  entitled  to  abandon  such  poi> 
tion  and  to  perform  as  to  the  remaining  portions." 

[i  76]  (2)  Snbcontractinc;  Snperlntendence.  Un- 
less o^residy  restricted  by  the  terms  of  the  con- 
tract, the  builder  is  not  necessarily  required  per- 
sonally to  perform  the  work,  but  may  sublet  it."* 


refusal,  of  the  officers  to  permit 
plaintiffs  to  perform  a  contract  in 
writing  to  put  In  certain  wells  and 
construct  a  system  of  waterworks 
for  the  town,  that  the  town  had  no 
lawful  authority  to  use  the  supply 
of  water  that  it  was  proposed  by  the 
contract  to  furnish,  the  performance 
of  the  contract  was  Impossible  with- 
in the  limits  legally  permissible  to 
the  parties.  SmUh  v.  Stoughton,  186 
Mass.  82»,  70  NB  195. 

TaUftttv  of  yrovtelan  glvbw  owmer 
tight  to  tiwinliiat*  oonteaot  see  supra 
Sit. 

75.  DriScoU  v.  U.  B.,  84  Ct.  |C1. 
508;  Norman  v.  Hall,  23  Cal.  A.  25. 
ia<  P  720. 

76.  Northern  Pac.  R.  Co.  v.  CtOBS, 
203  Fed.  004,  910,  122  CCA  198. 

"An  owner  who  presents  plans  and 
specifications  which  contain  serious 
defects  not  patent  to  an  ordinary 
mechanic,  and  not  discoverable  by 
ordinary  diligence  upon  Inspection,  is 
liable  to  the  contractor  for  damages 
resulting  from  such  latent  defects, 
where  the  plans  are  complex  and  In- 
volved, where  the  contractor  is  held 
to  strict  performance  of  specifica- 
tions, and  where  the  owner  through 
his  architect  or  engineer  retains  a 
controlling  direction  and  supervision 
exclusive  of  direction  in  the  con- 
tractor. In  such  cases  the  guaranty 
raised  by  the  law  is  that  the  archi- 
tect or  engineer  has  suRlclent  learn- 
ing, experience,  skill,  and  Judgment 
properly  to  perform  the  work,  and 
that  such  plans,  drawings,  and  spec- 
ifications are  suitable  and  efflctent 
for  the  purpose  designed.  If  they 
fall  short  of  this,  the  owner  is  liable, 
and  cannot  shield  himself  behind  the 
presumed  skill  and  the  advice  of  his 
agent,  but  such  agent  may  be  liable 
to  his  employer  for  shortcomlnKs  in 
the  nature  of  malpractice."  Northern 
Pac.  R.  Co.  V.  QosB,  supra. 

77.  Xeaponslbtlltr  for  defects  see 
infra  ||  8B-92. 

78.  See  infra  f  148. 

79.  U.  3.— Florida  R.  Co.  v.  Smith. 
21  Wall.  2BE,  22  L.  ed.  613. 

Ind. — ManvlUe  v.  McCoy,  8  Ind. 
148. 

Iowa. — Fltts  V.  Relnhart.  102  Iowa 
311.  71  NW  227. 

Mass. — Taft  v.  Uontague.  14  Maas. 
282,  7  AmD  216. 

Mich. — Schuler  v.  Eokert,  90  Mich. 
165.  61  NW  198. 

N.  T.— Smith  T.  Ferris.  1  Daly  18; 
Beck  V.  Catholic  Univ.,  it  mac.  667, 
67  NYS  S05  raff  «2  Apn.  Dlv.  699.  71 
NYS  370  (rev  on  other  grounds  172 
N.  T.  387,  66  NE  204,  60  LRA  316)]. 

Pa. — DIzon-Woods  Co.  v.  Phillips 
Glass  Co.,  189  Pa.  1S7,  32  A  432. 


Tex. — Classen  v.  Blmendorf,  (Civ. 
A.)  37  BW  245. 

Oognq^eamnoa  In  mm  of  mlMtM*' 
tlol  or  pars  ptcfOnuaoe  aee  infim  || 

165,  16™ 

80.  Cannon  v.  Hunt,  116  aa  462, 
42  SB  734;  Heiy  v.  Hoertz,  82  SW 
402,  26  KyL  644.  119  Ky.  119,  88 
SW  »86,  26  KyL,  1016;  J.  C.  HcNell 
Co.  V.  Nimick,  194  Pa.  187.  46  A  88. 

81.  See  infra  |  81. 

88.  Herry  v.  Benolt,  (Tex.  Civ. 
A.)  70  SW  869  (holding  that,  where 
under  his  contract  with  the  owners, 
a  contractor  was  prohibited  from 
subletting  any  part  of  the  work 
without  the  consent  of  the  architect, 
and  he  agreed  to  submit  all  material 
to  the  architect,  and  the  subcon- 
tractor did  not  obtain  the  archi- 
tect's consent  to  his  subcontract,  nor 
did  he  submit  the  materials  to  the 
architect  for  Inspection,  nothwlth- 
standing  this  omission,  the  con- 
tractor was  liable  for  a  breach  of 
the  subcontract,  although  the  fail- 
ure to  secure  Uie  architect's  consent, 
etc.,  was  a  good  defense  to  the 
owners  as  against  the  subcon- 
tractor). 

aa.  Herry  v.  Benolt,  (Tex.  CSiv. 
A.)  70  SW  359. 

84.  Jones  v.  Dodge,  137  App.  Dlv. 
853,  122  NYS  816. 

SO.  Jones  v.  Dodge,  137  App.  Dlv. 
868.  122  NYS  815. 

86.  Jones  v.  Dodgtf,  137  App.  Dlv. 
853.  122  NYS  815. 

87.  National    Contracting   Co.  v. 
Com.,  183  Mass.  89,  66  NE  639. 

88.  Curran  v.  Clifford,  6  Colo.  A, 
289,  40  P  477;  Neeley  v.  Searight, 
113  Ind.  316.  15  NE  598;  Reed  v. 
Conway,  26  Ho.  13;  Drumheller  v. 
American  Surety  Co.,  30  Wash.  680, 
71  P  26. 

[a]  Work  under  a  wreeUsg  ooa>> 
tract  need  not  be  done  by  the  con- 
tractor In  person,  and  if  there  is  no 
assignment  of  the  contract  by  him. 
his  agreement  with  others  to  whom 
he  sells  the  building  material  simply 
makes  them  subcontractors  In  the 
work  of  wrecking,  and  the  contract 
between  htm  and  the  owner  still  re- 
mains, for  the  enforcement  of  the 
rights  and  duties  of  each  other. 
Wetter  v.  Klelnert,  189  App.  Dlv. 
220.  X2S  NYS  766. 

[b]  WhsT*  «  corporation  took 
over  tk«  bntUUaff  eontraet  of  a  part- 
nership and  contracted  with  another 
company  for  patting  in  a  heating 
system,  the  legal  effect  was  a  sub- 
letting by  the  partnership  to  the 
corporation  and  a  subletting  of  the 
beating  system  part  bv^e  corpora- 
tion. St.  Iionla  Bd.  or  S8luo^tloncr» 
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He  is  not  required  to  superintend  the  work  person- 
ally, but  may  have  it  done  under  the  direction  of  a 
superintendent.^"  But  where  the  contract  provides 
that  the  work  shall  not  be  sublet  without  the  eoU' 
sent  of  the  owner,  if- the  builder  fails  to  procure 
such  consent,  he  cannot  maintain  an  aetion  against 
a  proposed  subcontractor  for  not  performizig  the 
work  which  he  agreed  to  do.^ 
[$  76]  8.  SnAdancr  of  Ferfomuuieft  in  Gfliund.*^ 


Unless  MHupliance.  with  .th«  contract  has  been 
waived,''  or  ualess  the  terms  have  been  changed  or 
modified  by  the  owner,  architect,  engineer,  or  super- 
intendent, under  provisions  for  that  purpose  con- 
tained in  the  oontraot,"'  a  builder  must  pwform  bis 
contract  according  to  its  terms  and  those  of  the 
plans  and  specifications,  where  there  are  any;"  and 
a  subcontractor  muEit  niso  comply  with  the  terms  of 
his  contract,''  although  of  course  neither  the  con- 


U.  S.  Fidelity,  etc.,  Co.,  168  Mo.  A. 
410,  14S  SW  46. 

[c]  A  wxlttm  agKMBMnt  to  tnUOA 
»  bonsB  at  a  flz*d  aftvano*  above  tbe 
coat  of  material  will  not  prevent 
the  contractor  from  subletting  auch 
portions  of  the  work  as  are  usually 
undertaken  by  special  trades,  and 
from  recovering  the  cost  thereof 
from  the  person  for  whom  the  work 
was  done.  MacKlssock.  v.  Black, 
(Man.)  3  DomlA  663,  21  WestL.R 
424. 

B9.   Council  v.  Teal,  1B2  Oa.  61, 

49  SE  806. 

[a]  Boring  well. — In  the  absence 
of  a  stipulation  to  the  contrary,  one 
who  contracts  to  bore  an  artesian 
well  is  at  liberty  to  fulfill  his  en- 
gagement through  workmen  over 
whom  he  places  a  superintendent, 
and  is  under  no  obligation  himself 
to  perform  any  of  the  labor  or  to 
give  his  personal  attention  to  the 
work.  Council  v.  Teal,  122  Ga.  61, 
49  SE  806. 


[b]  The  perpetual  preseno*  of 
%hM  DoUder  u  not  reoiurMl,  nor  la 
lie  preolnded  ffom  employlag  asslst- 
anu,  where  he  contracts  to  perform 
work  "under  his  own  personal  and 
immediate  superintendence  and  not 
by  sub-contract;"  but  he  must  give 
the  work  his  personal  attention. 
Reed  V.  Conway,  26  Mo.  13,  2S. 

[c]  OompeiuwUan  for  aetlng  as 
■nperlntendenb— Where  a  building 
contractor  acta  as  his  own  building 
superintendent,  no  contract  for  ad- 
ditional compensation  as  such  super- 
intendent will  be  implied,  as  the 
nature  of  the  duties  of  a  building 
superintendent  are  such  that  it 
would  be  improper  for  him  to  be 
appointed  or  controlled  by  the  con- 
tractor. Friedland  v.  McNeil.  33 
Mich.  40. 

90.  Ryan  v.  Wllloughby,  31  Can. 
S.  C.  33. 

91.  Oron  refereaoeai 
Damages    recoverable   from  builder 

by  reason  of  departure  from  specl- 
flcatione  see  infra  if  148-150. 

Excuse  for  departing  from  plans  and 
speclflcatlone  see  Infra  If  142-147. 

Nature  and  purpose  of  plans  and 
speciflcations  see  supra  fi  6. 

Necessity  of  averring  full  perform- 
ance of  contract  according  to  plans 
and  specifications  see  infra  I  206. 

Preparation  of  sped  flea  t  ions  see 
supra  I  11. 

93.    See  Infra  SS  138-141. 

93.  McMurtry  v.  Tenny,  6  Ky.  Op. 
453;  Amberg  V.  Fitspatrick.  20  Montg. 
Co.  (Pa.)  66. 

[a]  Directions  to  be  glvea  even 
If  the  contract  provides  that  the 
building  shall  be  carried  on  in  ac- 
cordance with  directions  to  be  given 
thereafter  by  an  architect  or  engi- 
neer, the  contract  must  be  compiled 
with  until  the  provision  has  been 
acted  on.  Burke  v.  Kansas  City,  34 
Mo.  A.  570. 

[b]  Time  of  oommsnoiiig  work. — 
Where  a  right  to  make  changes  In 

Elans  need  not,  under  the  contract, 
e  exercised  before  work  Is  com- 
menced failure  to  exercise  the  right 
does  not  relieve  the  builder  from  a 
duty  promptly  to  commence  work. 
Savage  v.  Glenn,  10  Or.  440. 

[c]  TarlKtlona  treated  at  the  time 
M  Immaterial  will  not  afterward  be 
treated  as  departures.  Wlldey  v. 
Fractional  School  Dist.  No.  1,  26 
Mich.  419. 

Ohmngea  In  nlans  aaA  speoifloa- 
tlons  see  Infra  9  77- 

**"***™*'™  of  oeslEaat  see  aupia 
II  Bl-66. 


TalUUtr  of  psoTlaloB  for '  Asvla- 
tipns  fkom  oonficaet  sae  supra  I  26. 

M.  U.  S. — Darmott  v.  Jones,  23 
How.  220,  16  L.  ed.  442;  Drlscoll  v. 
U.  S.,  14  Ct  CT.  508;  Crowley  v.  Dis- 
trict of  Columbia,  20  Ct.  CI.  238. 

Ark. — Blackburn.  v,  Texarkana 
Qas.  etc,  Co.,  102  Ark.  152,  143  SW 
E88;  Manuel  v.  Campbell,  3  Ark.  324. 

Cal. — Golden  Gate  Lumber  Co.  v. 
aahrbacher,  106  Cal.  114,  38  P  685. 

Conn. — Smith  v.  Scott's  Ridge 
School  Dist.,  20  Conn.  312. 

Ga-— -Cannon  v.  Hunt,  116  Ga.  462. 
42  SE  734;  Candler  Inv.  Co.  v.  Cox, 
4  Ga.  A.  763,  62  SB  479. 

111. — Monahan  v.  Pltsgerald,  164 
III.  626.  46  NE  1013;  Clark  v.  Wpe, 

70  111.  128;  Estep  v.  Fenton,  66  111. 
467;  Davidson  V.  Provost.  26  UL  A. 
126. 

Iowa. — Gosson  v.  Witt,  167  Iowa 
247,  149  NW  274;  Schilllnger  v. 
Bosch-Ryan  Grain  Co.,  146  Iowa  760, 
122  NW  961  tmod  116  NW  132]; 
Sherzer  v.  Buckholz,  108  Iowa  749. 
78  NW  818;  Fauble  v.  Davis,  48  Iowa 
462. 

Kan.— Graham  v.  Trimmer,  6  Kan. 

230. 

Ky. — Tennant  Land  Co.  v.  Norde- 
man.  148  Ky.  861,  146  SW  756;  Louis- 
ville Fdy.,  etc.,  Co.  v.  Patterson,  93 
SW  22,  29  KyL  349;  Kiel  v.  Kline, 
16  KyL  158. 

La, — Sarrailn  v.  Adams,  110  La. 
124,  34  S  301. 

Me. — Giles  v.  Robinson,  114  Me. 
662,  96  A  746;  White  v.  Oliver,  36 
Me.  92;  Hill  v.  Milbum  School  Dist. 
No.  2,  17  Me.  816;  Jewett  v.  Weston. 
11  Me.  346. 

Md, — United  Surety  Co.  v.  Sum- 
mers, 110  Md.  96,  72  A  775;  Hagers- 
town  Presb.  Church  v.  Hoopes  Arti- 
ficial Stone,  etc.,  Co.,  66  Md.  598,  8 
A  762. 

Mass. — Hennessey  v.  Preston.  219 
Mass.  61,  106  NE  670;  Merrill,  etc., 
Constr.  Co.  v.  Boston,  186  Mass.  217, 

71  NE  550:  Gillis  v.  Cobe,  177  Mass. 
584,  59  NE  455:  Daly  v.  Kingston, 
177  Mass.  312,  68  NE  1019. 

Mich. — Peo'.  v.  Campfleld.  160  Mich. 
676,  114  NW  669;  Eaton  v.  Oladwell, 
121  Mich.  444,  80  NW  292;  Schelble 
v.  Klein.  89  Mich.  376.  50  NW  867. 

Minn. — Cornish,  etc.,  Co.  v.  An- 
trim Co-op.  Dairy  Assoc.  82  Minn. 
216,  84  NW  724;  Stees  v,  Leonard,  20 
Minn.  494. 

Miss. — Wooten  v.  Read,  10  Miss. 
586. 

Mo. — Haynea  v.  Second  Baptist 
Church,  88  Mo.  286.  67  AmR  413: 
Helm  V.  Wilson,  4  Mo.  41.  28  AmD 
336:  Burke  v.  Kansas  City,  34  Mo. 
A.  570. 

Mont. — Franklin  v.  Schultx,  23 
Mont.  166.  67  P  1037. 

N.  H,--Wtaeeden  v.  Ftske,  60  N.  H. 

126. 

N.  T. — Tompkins  v.  Dudley,  26  N. 
Y.  872,  82  AmD  349;  Howard  Iron 
Works  V.  Pittsburg  Steel  Constr. 
Co.,  143  App.  Dlv,  734.  128  NTS  89; 
McManus  v.  Annett,  lOl  App.  Dlv. 
6.  91  NTS  808;  Norton  v.  U.  S.  Wood 
Preserving  Co..  89  App.  Dlv.  237.  86 
NYS  886:  Lewis  v.  Tagel,  77  Hun 
337.  28  NTS  833;  Empfro  Lighting 
Fixture  Co.  v.  Browning.  93  Misc. 
489,  157  NTS  284;  Pox  v.  Pox,  77 
Misc.  100,  136  NTS  1073;  Salvlnsky 
v.  Levin,  27  Misc.  521.  58  NTS  284; 
Kohl  V.  Fleming.  21  Misc.  690.  47 
NYS  1092:  M.  Wlneburgh  Adv.  Co. 
V,  Bloom,  128  NTS  562;  Rieser  v. 
Calvert  Constr.  Co..  108  NTS  747; 
Bryon  v.  New  Tork.  7  NTSt  17. 

N.  C— Lawlng  v.  Rlntles,  97  N.  C. 
360,  2  SE  2G2. 


N.  D. — Marchand  v.  Perrin.  19  N. 
D.  794,  799.  124  NW  1112  tcit  Cyc). 

Or. — Camp  v.  Lauterman,  78  Or. 
134.  152  P  288;  Stewart  v.  Spalding, 
71  Or.  810,  141  P  1127;  Rlchafdson  v. 
Investment  Co..  66  Or.  368,  133  P  773- 
Chamberlain  v.  Hlbbard,  26  Or.  428. 
38  P  487. 

„Pa. — Morgan  v.   Gamble.   230  Pa. 
165.  79  A  410;  Filbert  v.  Philadelphia. 
J.81  Pa.  B30.  87  A  546. 
^S.  D.— Aldrich  V.  Wllmarth,  3  S. 
D.  623,  64  NW  811. 

Tex. — Llnch  V.  Paris  Lumber,  etc, 
Co.,  14  SW  701;  Smith  v,  Jefferson 
County,  16  Tex.  Civ.  A.  261.  41  SW 
X48* 

Utah. — Utah  Lumber  Co.  v.  James. 
26  Utah  434,  71  P*986. 

Vt. — New  England  Granite  Works 
V.  Bailey,  69  Vt.  267,  37  A  1043. 

Wash.— Trinity  Parish  v.  JStna 
Indemn.  Co.,  37  Wash.  616,  79  P  1097. 

W.  Va. — ^McConnell  v.  Hewes,  60 
W.  Va.  83,  40  SE  438. 
o  Wis.— Manning  v.  Ft  Atkinson 
School  Dist.  No.  «,  124  Wis.  84.  102 
NW  866:  Merits  v.  Laraen.  70  Wis. 
689,  36  NW  381;  Jackson  v.  Cleve- 
land, 19  Wis.  400. 

,„^"Sf  — Hamlen,  S  Taunt 
62,  128  Reprint  11. 

Can.— Pigott  v.  Rex.  38  Can.  S.  C. 
601. 

Man. — Brydon  v.  Lutes,  9  Man. 
463;  Ross  v.  Doyle,  4  Man.  434. 

Ont.~K[ng  v.  Low,  3  Ont  L.  2S4. 

[a]  ZUuatratiou. — ( l )  a  con- 
tract which  requires  the  construc- 
tion of  a  continuous  foundation  wall 
to  support  the  premises  and  wall  of 
an  adjoining  owner  is  breached  when 
plera  are  built  even  if  the  piers  are 
sufficient  to  support  the  wall.  Cand- 
ler Inv.  Co.  v.  Cox.  4  Ga.  A.  763.  62 
SE  479.  (2)  One  who  contracts  to 
erect  a  n^onument  of  a  certain 
colored  granite  cannot  recover  there- 
for, where  be  has  used  therein  a  dif- 
ferent colored  granite,  and  there  la 
no  waiver  or  acceptance  by  the  other 
party.  New  England  Granite  Works 
V,  Bailey,  69  Vt  267,  37  A  1043.  (S) 
Where  a  person  contracts  to  dig  a 
well  and  to  secure  a  supply  of  water, 
or  to  receive  no  pay,  and  no  water 
Is  secured,  and  the  well  is  bored  so 
crookedly  that  a  pump  can  not  he 
placed  therein,  he  cannot  recover  on 
the  contrax;t.  Sherzer  v.  Buckholi, 
108  Iowa  749,  78  NW  818.  (4)  Where 
contractors  for  street  paving  will- 
fully neglected  and  refused  to  roll 
the  paving  after  it  was  laid,  as  re- 
quired by  the  speciflcationa  of  the 
contract,  and  such  rolling  consti- 
tuted a  substantial  part  olT  the  con- 
tract, and  by  reason  of  plaintiffs' 
failure  so  to  do  defendants  were- 
compelled  to  relay  a  part  of  the  pav- 
ing at  large  expense,  plaintiffs  were 
not  entitled  to  recover  on  the  con- 
tract Norton  v.  U.  S.  Wood  Pre- 
serving Co.,  89  App.  Div.  237,  86 
NYS  886. 

9S.  Murphy  v.  No.  1  Wall  St. 
Corp.;  142  App.  Dlv.  836,  127  NTS 
736  [mod  119  NTS  693]  (holdinK 
that,  where  a  building  contract  re- 
quired the  subcontractors  to  furnish 
labor  and  materials  for  the  "brick 
work  from  curb  level  up.  terra  cott&. 
cut  granite,  fireproof  partitions  and 
plastering."  the  subcontractors  were 
required  to  erect  fireproof  tile  par- 
titions in  the  basement  as  a  psrt 
of  the  contract  work,  the  words 
"from  the  curb  level  up"  applylnc 
only  to  the  brick  work,  and  were 
also  required  to  plaster  beams  In 
the  vault  lights  In  the  cellar). 


For  latsr  eassa.  davalopuenta  and  Oluuwas  In  the  law  see  cumulative  Annotations,  ^i^i|^^^< 
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tractor  nor  the  subcontractor  is  required  to  per- 
fom  aets  uot  expressly  or  impliedly  imposed  on 
him  by  his  contract.*"  Where  there  is  not  snch  a 
compliance,  as  a  general  rule,  acceptance  by  the 
owner  eannot  be  compelled,  and  the  builder  is  not 
entitled  to  recover  on  the  contract,*"  at  least  not 
BDless  there  is  a  substantial  compliance;"  or  in 
other  words,  he  cannot  recover,  where,  without  the 
eonsoit  of  the  owner,  and  to  his  detriment,  he  has 
aabstantially  varied  from  the  terms  of  the  con- 
tract," unless  there  is  a  1^1  excuse  therefor.^  An 
offer  to  make  good  defective  work  under  a  building 
contract,  made  after  the  beginning  of  suit,  is  not 
legally  equivalent  to  a  performance  of  the  contract.' 


77]  S.  FfdUnring  FUu  and  Bpaeiflcfctlomi;  J>h- 
nottcms.  When  the  plans  and  speolftcationa  are 
not  contained  in  the  same  instrument  as  the  acree- 
ment,  but  are  attached  thereto  or  referred  to 
therein,  they  must  be  followed  juat  as  zealously  as 
if  incorporated  in  the  body  of  the  contract.*  And 
where  the  work  is  to  be  done  under  the  direction  of 
an  architect  and  according  to  Certain  plans  and 
specifications,  if  there  is  any  obscurity  in  the  draw- 
ings and  specifications,  the  builder  should  apply  to 
the  architect  for  directions;  and  if  he  relies  on  bis 
own  judgment  and  a  mistake  occurs,  he  must  bear 
the  consequences.^  But  he  is  not  bound  to  follow 
the  directions  of  an  architect,  engineer,  or  super* 


96.    U.  S.— Collina  v.  IT.  S.,  14  Ct. 

CI.  294. 

Cal.— Alta  Planing  Mill  Co.  v.  Gar- 
land, 167  Cal.  179,  188  P  788. 

Conn. — Jones,  etc.,  Co.  v.  £>av«n- 
port.  74  Conn.  418,  50  A  1028. 

III.— Hay«B  V.  Warner,  220  111. 
256,  77  NB  211  [all  113  111.  A.  299]. 

Iowa. — Thompson,  v.  Brown,  106 
Iowa  367,  76  NW  819. 

Ky.— Hely  v.  Hoerts,  82  SW  402, 
26  KyL  644.  119  Ky.  119.  82  SW  98S, 
U  KyL  1016. 

La. — Harris  v.  Louisiana  Macb., 
«tc,  Co.,  112  La.  196,  36  S  320. 

Mass. — O'Brien  v.  Peck,  198  Mass. 
SO,  84  825;  I^verone  v.  Aranclo, 
179  Mass.  439.  61  NB  45. 

N.  J. — Sun  Dredffln'e,  etc.,  Co,  v. 
Ottens.  84  N.  J.  L.  .740,  87  A  1003. 

N.  Y. — SchlUlnKer  v.  McGarry.  26 
MlBc.  745.  66  NTS  673;  New  York 
UenUl  CetUne  Co.  v.  City  Homes 
Itnpr.  Co.,  88  NYS  238. 

Wis. — Laycock  v.  Parlur,  103  Wis. 
ISl,  79  NW  827. 

Alta. — Iredale  y.  Drewey,  4  Dom 
LR  868,  19  WestLR  931. 

[a]  lUutnitloxui . — <  1 )  Where  the 
parties  agreed  to  the  location  where 
a  well  was  to  be  drilled,  and  the 
well  had  to  be  abandoned,  the  land- 
owner could  not  require  the  well 
driller  to  move  his  machinery  and 
drill  to  a  distant  place  on  the  farm, 
to  start  another  well.  Thompson  v. 
Brown.  106  Iowa  367,  76  NW  819. 
(2)  A  Plumber's  contract  for  a  dwell- 
ing house,  "to  properly  connect  tank, 
boiler,  ranee,  wash  trays,  butler's 
sink  and  bathtub  with  galvanlxed 
Iron  pipe  for  hot  and  cold  water 
...  to  be  put  In  good  working 
order,"  does  not  require  a  circula- 
tion pipe  for  the  hot  water.  Jones, 
etc,  Co.  V.  Davenport,  74  Conn.  418, 
421,  SO  A  1028.  (3)  Wliere  the  terms 
of  the  contract  are  "rook  excavation, 
&t  the  rate  of  one  dollar  and 
twenty-three  cents  per  cubic  yard," 
the  contractors  are  bound  to  use 
only  the  ordinary  and  proper  means 
for  rock  excavation,  drilling  and 
blasting,  and  are  not  bound  to  resort 
to  other  means,  such  as  "rock  cut- 
ting." Ford  V.  U.  S..  17  Ct.  CI.  60. 
<4)  A  building  contract  Including  a 
provision  that  the  contractor  was  to 
furnish  any  necessary  thing  which 
might  have  been  omitted  from  the 
speclQcattona,  and.  for  the  contract 
price,  to  furnish  all  requisite  ma- 
terials, did  not  Include  work  which 
was  necessary  to  be  done  on  ad- 
joining buildings  to  protect  the 
foundation  of  such  buildings.  Alta 
Planing  Mill  Co.  v.  Garland.  167 
Cal.  17^,  188  P  738.  (5)  A  contract 
for  the  laying  of  a  pavement,  which 
provides  for  an  excavation  to  a  cer- 
tain depth,  must  be  deemed  to  con- 
template the  removal  of  the  old 
pavement  within  the  depth.  Crowley 
V.  District  of  Columbia.  20  Ct.  Ci. 
23S.  (6)  Where  a  contract  provides 
that  concrete  shall  be  deposited  in 
layers  of  a  prescribed  thlcKness  and 
Is  silent  as  to  any  other  method,  the 
clear  Intent  of  the  contract  is  that 
the  concrete  shall  be  laid  according 
to  the  layer  method,  and  not  accord- 
ing to  the  monolithic.  Bray  v.  U.  S.. 
4(  Ct.  CI.  132.  (7)  Rubber  floor 
tning  for  a  ship  Is  not  defective, 
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although  not  absolutelr  watertight, 
as  that  Is  not  requirea  even  in  the 
case  of  water  tanks  although  the 
tiling  should  be  laid  In  such  a  man- 
ner that  it  can  be  cleansed  with 
water  without  sufficient  water  going 
through  to  damage  the  substances 
underneath.  Pennsylvania  Rubber 
Co.  v.  Detroit  Shlp-bullding  Co.,  186 
Mich.  806,  162  NW  1071.  (8)  Where 
a  dredging  company  contracted  with 
defendant  to  All  certain  lots,  for 
twenty  cents  per  cubic  yard,  and  In 
the  same  agreement  It  was  provided 
that.  If  another  contract  was  secured 
by  the  company  to  fill  In  certain 
streets  on  which  the  lots  abutted, 
the  contract  should  be  In  full  force, 
not  to  exceed  In  price  twenty  cents 
per  cubic  yard  and  the  dredging  com- 
pany secured  a  subcontract  on  the 
street,  and  completed  the  work  of 
fllllng  both  lots  and  streets,  it  was 
held  to  be  a  compliance  with  the 
contract,  although,  by  a  failure  of 
the  dredging  company  to  contract 
directly  for  the  work,  the  amount  for 
the  proportionate  share  of  which  de- 
fendant might  be  assessed  was  In- 
creased. Sun  Dredging,  etc.,  Co.  v. 
Ottens,  84  N.  J.  L.  f40,  87  A  1008. 

97.  Ala. — Turner  v.  Hartsell,  4 
Ala.  A  607,  68  S  950. 

Cal. — ^Fanjoy  v.  Sealed,  29  Cal.  243. 

111. — Schlllinger  Bros.  Co.  v. 
Thompson -Starrett  Co..  171  111.  A 
319. 

Iowa. — Keys  t.  Oarben,  148  Iowa 
894.  128  NW  S37. 

Hd.— North   T.   Hallorr,   ^4  Md. 

30B,  61  A  8». 

Mich. — Baton  v.  Glad  well,  121 
Mich.  444,  80  NW  392. 

Minn. — Cornish,  etc.,  Co.  v.  Antrim 
Co-op.  Dairy  Assoc..  82  Minn.  216, 
S4  NW  724. 

N.  J. — Ferney  v.  Bardsloy,  66  N.  J. 
L.  239,  49  A  448. 

N.  T. — Elxeter  Mach.  Works  v. 
Wonham-Magor  Engineering  Works, 
134  App.  Div.  386,  119  NY3  105; 
Pneumatic  Signal  Co.  v.  Texas,  etc., 
R.  Co.,  138  App.  Div.  781.  118  NYS 
66  [rev  on  other  grounds  200  N.  Y. 
126,  93  NE  4711 :  Zlmmermann  v. 
Loft,  125  App.  Div.  725.  110  NYS 
499;  D'Amato  v.  Gentile.  64  App.  Div.. 
625  mem,  66  NYS  833  [aff  173  N.  T. 
696  mem.  65  NE  1116  mem];  Smith 
V.  Hedges.  89  Misc.  188,  162  NYS  96; 
Schwartz  v.  Sable,  154  NYS  121; 
Levy  V.  O'Reilly,  137  NYS  967. 

NT  C— Lefler  v.  Lane,  167  N.  C. 
267,  83  SB  463.  ~ 

Tex. — McMlllen  v.  Mart,  (Civ.  A.) 
149  SW  270. 

Wis. — Manning  v.  Ft.  Atkinson 
Dlst.  No.  6.,  124  Wis.  84,  102  NW 
366;  Houlahan  v.  Clark,  110  Wis.  48, 
86  NW  676. 

B.  c. — McDonald  v.  Simons,  15 
WestLR  218. 

Man. — Blakeston  v.  Wilson,  14 
Man.  271. 

Ont. — Simpson  v.  Rubeck,  3  Ont 
WN  677,  21  OntWR  260. 

Sask. — Broley  v.  Mills,  1  Sask.  L. 
20.  7  WestLR  666. 

[a]  Owner  not  liable  at  law  or  In 
egnl^. — Where  a  contract  provides 
that  the  builder  must  make  all  meaa* 
urementa  necessary  for  the  proper 

Erosecutlon  of  the  work  called  for 
y  the  drawings  or  speoifloattonB, 


and  also  during  the  progress  of  the 
work  all  necessary  remeasurementa 
to  prevent  misfitting.  It  Is  the  build- 
er's duty  so  to  do;  and  If  the  duty 
and  responsibility  are  neglected,  by 
reason  of  whiqh  he  suffers  loss,  he 
cannot,  either  In  law  or  In  equity, 
hold  the  owner  liable  therefor.  Drls- 
coll  V.  U.  S.,  84  ct.  Cl.  608. 

[b]  TlM  enployer  luui  a  right  to 
haw  tlie  atroAtuM  tot  wUoh  he  oon- 
traeted  and  not  anotlier,  and  even 
his  caprices.  If  expressed  in  the  con- 
tract,  must  be  complied  with,  not- 
withstanding they  would  not  add  to 
the  value  of  the  building,  or  may 
lessen  Its  value.  Perry  v,  Quacken- 
bush,  105  Cal.  299,  38  P  740. 

sa.  Uldrickson  v.  Samdahl,  92 
Minn.  297.  100  NW  5;  Pressy  v.  Mc- 
Cornack,  286  Pa.  448,  84  A  427;  Ryan 
V.  Curlew  Irr.,  eta,  Co.,  36  Utah 
382,  104  P  218. 

■Iteot  of  snbstanUal  perfomune* 
see  Infra  S  78. 

99.  Simpson  Constr.  Co.  v,  Sten- 
berg,  124  III.  A.  822;  Conrady  v. 
Oambrinus  Brewery  Co.,  107  NYS  94. 

1.  North  V.  Mallory,  94  Md.  80S, 
51  A  80. 

Bsenses  for  Oefeottr*  yerformanos 

see  Infra  gg  142,  148. 

Bxonsas  for  dsUur  see  infra  9| 
123-129. 

9.  Hennessey  v.  Preston,  219 
Mass.  61,  106  NB  670. 

3.  Sarrasin  v.  Adams,  110  La.  1S4. 
34  S  801;  Suares  y.  Duralde,  1  La. 
260;  .^tna  Indemn.  Co.  v.  Watery 
110  Md.  673,  73  A  712;  Peo.  v.  Camp- 
flflld,  150  Mich.  675,  114  NW  669; 
Burke  V.  Kansas  City.  84  Mo.  A.  570. 

[a]  Ooatraotor  oompletlnf  aban- 
doned  woA^Where  a  contract  to 
construct  a  building  according  to 
certain  plans  and  specifications  was 
attandoned  by  the  contractor  when 
the  work  was  only  partially  com- 
pleted, and  another  contractor  was 
engaged  to  finish  the  work  according 
to  the  original  plans  and  speclflca-- 
tlons,  the  latter  contractor  was 
boimd  to  correct,  without  extra  cost, 
such  defects  in  the  work  and  ma- 
terials formerly  employed  as  were 
apparent  to  a  competent  and  careful 
observer;  but  the  cost  of  correcting 
defects  not  discoverable  by  the  use 
of  reasonable  care  was  not  within 
the  contract,  and  the  owner  was  en- 
titled to  recover  such  amounts  from 
the  first  contractor.  Long  Beach 
City  School  Dlst.  v.  Dodge,  135  Cat. 
401,  67  P  499. 

Oonstraetlon  and  operation  of 
plans  ud  ■peoifloatlona  see  supra 

TTTo,  41. 

4.  Clark  v.  P(n>e,  70  111.  128  (hold- 
ing that  a  builder  who  has  agreed 
to    erect   a   building   after  certain 

filans.  drawings,  and  specifications 
mpliedly  understands  them  and  can- 
not escape  liability  for  defective 
performance,  on  the  ground  that  he 
exercised  ordinary  care  and  ahill  to 
understand  but  failed  to  comprehend 
them). 

[al  Judgment  of  builder  «nlM»rdl- 
nated  to  that  of  arohlteot. — A  build- 
er's right  to  exercise  his  own  Judg- 
ment with  respect  to  what  the  apecl- 
flcatlons,  plans,  and  details  require 
for  Its  fulfillment  Is  subordinated 
to  that  of  an  architect  who  is  au- 
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intendent,  that  eohfliot  with  the  plans  and  En>eeifics- 
tions,^  or  to  do  work  not  shown  on  plans  and  specifi- 
cations furnished  to  him,  and  on  which  hu  bid 
wag  made,"  unless  the  contract  provides  that 
extra  work  or  necessary  changes  may  be  directed 
by  the  owner  or  his  representative and  in 
such  a  ease  the  builder  is  not  excused  from  fail- 
ing to  make  chjmges,  because  the  architect  or 
engineer  acted  unreasonably  in  ordering  them." 
Where  the  builder's  bid  is  specific  as  to  the  ma- 
terials which  he  intends  to  furnish,  he  cannot  be 
held  to  the  furnishing  of  other  materials  by  reason 
of  the  fact  that  the  specifications  call  for  them,^ 
for  in  Buoh  cases  the  parties  will  be  deemed  to  have 
contracted  on  the  basis  of  the  builder's  offer.^° 
On  the  contrary,  where  the  builder  knowingly  exe- 
cutes a  contract,  he  must  execute  it  in.  accordance 
with  the  specifications  annexed,  although  they  are 


variimt  from  those  on  whieb  he  based  bis  bid." 
Where  an  amount  of  material  stated  in  the  speeifi- 
catioiu  is  stated  merely  as  an  estimate,  anjd  the 
builder  agrees  to  famish  such  amount  as  is  re- 
quired, he  must  furnish  such  amount,  although  in 
excess  of  the  estimate.^'  Where  the  contract  re- 
quires the  builder  to  completely  build  and  equip  a 
building  in  accordance  with  plans  and  specifications 
to  be  prepared,  the  fact  that  certain  necessary 
equipment  is  not  shown  by  the  plans  and  specifica- 
tions will  not  relieve  the  builder  from  the  obligation 
to  furnish  the  same,  where  it  is  conceded  that  com- 
plete plans  and  speeificationB  were  never  made.'* 

Materials  used.  Where  the  contract,  plans,  or 
specifications  specify  the  materials  to  be  used,  the 
builder  is  liable  in  damages,  and  not  entitled  to  re- 
cover compensation,  if  he  uses  different  materials 
from  those  speeified^^*  althou^  the  materials  used 


tliorlzed  to  determine'  their  meaniner. 
Boettler  v.  Tendlck.  73  Tex.  48S.  11 
SW  497,  6  XJtA  270. 

6.  Burke  v.  Kansas  City,  84  Mo. 
A.  B70  (holding  that  a  provision  that 
the  builder  Is  to  build  according  to 
directions  that  an  engineer  or  archi- 
tect may  from  time  to  time  eive  in 
superintending  the  construction  of 
the  work  should  be  construed  to 
mean  such  directions  as  he  may  give, 
looking'  to  a  completion  of  the  work 
according  to  the  plans  and  epeclfl- 
catlons,  and  not  to  mean  that  he  may 
give  directions  for  an  Improvement 
In  manner  different  from  that  pro- 
vided in  the  plans  and  spectnca- 
tions);  Northwestern  Marble,  etc., 
Co.  V.  Uegrath,  72  Wash.  441,  130 
P  484. 

[a]  Option    as    to  materlala.— 

Where  plumbing  .specification  pro- 
vided that  certain  pipes  must  be  gal- 
vanised, wrougbt-lron  or  mild  steel 
Dipe  of  standard  weight  and  thick- 
ness, the  contractor  could  Install 
either  sort  at  his  option,  and,  having 
Installed  mild  steel  pipe,  could  not 
be  reaulred  to  pay  for  its  removal 
and  the  Installation  of  galvanised 

{>ipe  at  the  Instance  of  the  supervls- 
Qg  architect  Northwestern  Marble, 
etc,  Co.  V.  Megrath,  72  Wash.  441, 
130  P  484. 

[b]  A  monlolpal  talUUnff  iaspeo- 
tor  cannot  Impose  on  a  contractor 
any  conditions  different  from  the 
specifications  on  file  with  and  ap- 
proved by  the  building  department, 
and  any  Illegal  conditions  Imposed 
by  him  do  not  bind  the  contractor. 
Futurzo  v.  Shuldlner,  126  App.  lUv. 
636,  110  NTS  137. 

TklUUtT  of  pTovlaloii  antlioxliliiff 
deviation  see  supra  !  2S. 

6.  lil. — Sexton  v.  Chicago.  107  111. 
323;  Chapman  v.  Melling,  147  IlL  A. 

ky.— Hely  v.  Hoertz,  82  SW  402, 
26  KyL  644,  119  Ky.  119,  82  SW  986, 
26  Kyli  1016. 

Md.— Abbott  T.  Gatch.  IS  Md.  814, 
71  AmD  635. 

N.  J. — Isaacs  v.  Reeve,  (Ch.)  44 
A  1. 

N.  T. — Lennon  v.  Smith,  23  App. 
Dlv.  293.  48  NTS  456  [aff  161  N.  Y. 
661  mem,  67  NEl  1115  mem];  Mill- 
stone Granite  Co.  v.  Dolan,  61  N.  Y. 
Super.  106.  18  NYS  791  [aff  138  N.  Y. 
607  mem,  33  10S2  mem];  Schwoe- 
rer  v.  ZImmermann,  63  NYS  1020; 
Horgan  v.  McKenzle,  17  NYS  174, 

Tenn. — Fisher  v,  Edgefield,  etc., 
Mfg.  Co..  (Ph.  A.)  62  SW  27. 

[a]  SSeot  of  nndetstandlBg  In 
the  tnAe. — Where  a  contract  called 
for  a  combination  passenger  and 
freight  elevator,  without  more  par- 
ticular specifications.  It  was  held 
that  the  builder  was  not  liable  for  a 
failure  to  put  gates  on  the  elevator, 
where  there  was  no  proof  that  the 
custom  of  the  trade  was  to  supply 
gates,  in  the  absence  of  specifica- 
tions, and  that  the  testimony  of  a 
witness  that,  in  his  opinion,  gates 
were  proper  and  necessary  was  not 


sufficient  for  this  purpose.  Horgan 
V.  McKenzle,  17  NYS  174. 

[b]  rorfaltnr*  of  ooutrMt^An 
owner  Is  not  entitled  to  forfeit  a 
contract  by  reason  of  the  builder's 
refusal   to  do  work  not  shown  on 

Filans  and  specifications  referred  to 
n  the  contract  or  to  furnish  mate- 
rials other  than  those  appearing 
therein.  Sexton  V.  Chlcaco,  107  XIL 
323. 

[c]  Oontnwt  to  bMt  'bnlldliLg_A 

contract  to  well  and  sufficiently  heat 
a  building  which  Is  being  erected  is 
performed  where  the  equipment  fur- 
nished is  sufficient  In  quality  and 
power  to  heat  the  building  as  ex> 
niblted  in  the  plans  shown  the 
builder.  Phcenlx  Iron  Co.  v.  The 
Richmond,  17  C  C.  180. 

Oompenaatlen  for  adaWieaaL 
oluuMd,  or  wtra  woik  Bee  infra  If 

179-f»l. 

7.  Baum  v.  Covert,  62  Miss.  118; 
Fox  V.  Fox.  146  NYS  949;  Glbbs  v. 
OirardvlUe  School  DisL.  1»  Fa.  896, 
46  A  91. 

TalUUty  of  provlaloB  aa  to  sstn 

work  see  supra  \  28. 

[a]  A  bnllder  Is  JnstUUd  la  d*- 
partlng  from  the  speolflcatlona  with 
tha  ••■•nt  of  the  aroUteot,  where 
his  contract  is  to  do  work  in  a  speci- 
fied manner  under  the  architect's 
directions.  Sinclair  v.  Tallmadge, 
86  Barb.  (N.  Y.)  602. 

[b]  Where  the  oontnurt  provides 
that  the  work  must  be  done  andev 
the  Instructions  of  an  architect,  the 
contract  is  performed  if  the  work  la 
done  as  required  by  the  architect 
and  to  his  satisfaction,  whether  the 
work  is  done  according  to  the  plans 
prepared  for  the  bufldlng  or  noL 
Smith  V.  Farmers'  Trust  Co.,  97  Iowa 
117.  66  NW  84. 

[c]  Bffeot  of  provision  anthorls- 
Inf  extra  work. — ^A  stipulation  that 
the  building  shall  be  erected  under 
the  supervision  of  an  architect,  and 
.  that  orders  tor  extra  work,  after 
being  signed  by  the  owner  of  the 
building  must  be  countersigned  by 
the  architect,  does  not  authorise  the 
architect  to  order  such  work  done 
Independently  of  the  owner,  and  of 
course  his  ratification,  verbal  or 
written,  of  the  performance  of  extra 
work  done  by  the  contractor  does 
not  bind  the  owner  to  pay  for  the 
same.    Baum  v.  Covert,  62  Hiss.  113. 

[d]  Ohanges  ordeced  must  not  be 
material  departures  from  •peelflea- 
tlons.— Where  a  contract  for  the  con- 
struction of  a  canal  reserved  to  a 
sanitary  district  the  right  to  make 
alterations  In  the  line,  grade,  plan, 
form,  dimensions,  or  materials  of 
the  work  therein  provided  for,  either 
before  or  after  the  beginning  of  con- 
struction, provided  that.  If  altera- 
tions were  made,  the  general  char- 
acter of  the  work  as  a  whole  was 
not  thereby  changed,  such  provision 
does  not  contemplate  the  substitu- 
tion of  a  cement  retaining  wall  In 
the  place  of  a  dry  rubble  wall,  as 
provided  for  in  the  contract.  Smith 


V.  Chicago  Sanitary  IMst.,  108 
A  69. 


111. 


[el  "Aatwatton^"  aa  used  In  a 
building  contract,  providing  that  no 
"alterations"  could  be  made  In  the 
work  shown  or  described  by  the 
drawings  and  specifications  except 
on  a  written  order  of  the  architect, 
must  be  construed  to  include  changes 
in  substituting  mountain  surface 
stone  for  mountain  quarried  stone, 
and  lap  binders  for  headers  In  the 
foundation  wails.  Olbbs  v.  Glrard- 
vllle  School  Dist,  196  Pa.  896,  46  A 
91. 

8.  National  Contracting  Co.  v. 
Com.,  188  Mass.  89,  66  NB  639. 

Sneed,  etc.,  Iron-Works  v. 
Dotlgiaa.  49  Ark.  366,  B  SW  685; 
Schwoerer  v.  ZImmermann.  30  Misc. 
800.  »  NYS  1020. 

10.  Sneed,  etc..  Iron-Works  v. 
Douglas,  49  Ark.  366,  5  SW  585. 

11.  -  Ii'Hommedleu  v.  Wlnthrop,  69 
App.  Div.  192.  69  NYS  381. 

[a]  Wlker*  signed  spAolfloatloas 
provided  that  the  finishing  of  cer- 
tain work  should  be  made  of  freshly 
burnt  shell  lime  and  thorouriily 
washed,  coarse,  white  marble  dust, 
but  the  plans  and  specifications  sub- 
mitted to  the  contractors,  and  on 
which  they  hid,  called  for  'a  plain 
cement  exterior  ooat  without  the 
white  finish,  the  builders  were  held 
bound  to  the  specifications  signed. 
Li'Hommedleu  v.  Wlnthrop,  69  App. 
Dlv.  192,  69  NYS  381. 

la.  Howard  Iron  Works  T.  Pitts- 
burgh Steel  Constr.  Co.,  141  App. 
Div.  734,  128  NYS  89. 

[a]  ninstmtton.— Under  a  con- 
tract by  which  plaintiff  was  to  fur- 
nish counterweights  to  counterbal- 
ance the  movable  span  of  a  bascule 
bridge  which  defendant  had  agreed 
to  build  for  a  city,  where  the  speci- 
fications in  defendant's  contract  with 
the  city  are  made  a  part  of  the 
agreement  between  plaintiff  and  de- 
fendant, and  estimated  weight  of  tbe 
counterpoise  required  is  given,  but 
this  estimate  Is  in  terms  furnished 
only  for  the  assistance  of  hiddera 
and  reference  Is  made  to  another 
paragraph  which  provides  that  the 
plans  shall  show  the  loading  require- 
ments, general  dimensions,  and  such 
details  as  are  necessary  for  an  In- 
telligent bid  on  the  work,  but  thxt 
the  Didder  must  check  the  same  and 
make  his  own  estimate  of  welfctits 
and  quantities.  If  the  span.  a«  built 
according  to  the  specifications,  re- 
quired for  Its  successful  operation 
more  than  the  estimated  number  of 
counterweights,  plaintiff  was  bouod 
to  furnish  them,  and  If  less  than 
the  estimated  amount  was  sufficient, 
he  did  all  his  contract  required  by 
furnishing  that  amount.  Bowara 
Iron  Works  v.  FitUburg  Steel 
Constr.  Co.,  148  App.  Dlv.  l84,  128 
NYS  89. 

13.  Orpheus  Vaudeville  Co.  v. 
Clayton  Inv.  Co.,  44  Utah  463.  140 

P  653. 

14.  Cannon  v.  Hunt.  116  Ga 


For  later  oasas,  dwslopmuits  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title. 
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are  in  all  respects  equally  as  good  as  those  speci- 
fied," unless  by  the  tenns  of  the  contract  the  builder 
has  an  option  to  use  materials  equal  to  those  speci- 
fied," or  unless  the  substitution  is  made  under  the 
direction  of  the  supervising  arcbiteet,"  or  vith  the 
owner's  consent.'"  Where  the  particular  kind  of 
materials  to  be  used  is  not  specified,  it  is  the  duty 
of  the  builder  to  make  a  selection  of  proper 
materials," 

That  it  would  be  difficult  to  construct  a  bnildiog 
according  to  the  specifications  in  the  contract  is  no 
ground  for  pursuing  another  method.*" 

[)  78]  4.  Salwtantial  Performance — a.  In  Oen^ 
aai.*^  The  hardship  of  the  role  requiring  strict 
performance  in  order  to  permit  recovery  ou  a  con- 

II  SE  734;  Central  Union  Stock 
Yards  Co.  V.  UvaMe  Asphalt  Pav. 
Co..  S2  N.  jr.  Eq.  24C,  81  A  23S: 
Glacliw  T.  Black,  60  N.  T.  146.  10 
AmR  449;  IVAniato  t.  Gentll*.  64 
App.  Div.  «2B  mem,  60  NTS  838  [afl 
ITS  N.  T.  6M  mem,  86  MB  111* 
mem];  Utah  Lumber  Co.  v.  James, 
Si  Utah  434.  71  P  988. 

(a]  Vim*  spselMoatlona  for  a 
viU  oootraet  provided  that  all  ma-' 
twials  should  Ds  of  the  beat  quality 
and  suitable,  this  applied  to  the  cas- 
ing to  be  furnished  by  the  county 
hsvtnc  the  well  bored,  as  well  as  to 
the  materials  fnmiahed  by  the  con- 
tractor. Mcpherson  v.  San  Joaquin 
County,  6  Cal.  Unrep.  Cas.  267.  66 
P  802. 

[b]  gpeoUUiattons  for  iradlnx  and 
psvlar  which  provided  Uiat  the  pave- 
ment of  selected  blocks  should  be 
covered  with  Portland  cement  srout 
swept  over  the  paved  eurfaee  until 
the  Joints  between  the  blocks  were 
completely  filled,  oontemplated  that 
the  Joints .  were  to  be  filled  to  the 
fail  depth  with  grout.  Central 
Union  Stoek  Yards  Co.  v.  Uvalde 
Asphalt  Pav.  Co.,  80  N.  J.  Bq.  246, 
87  A  236. 

IS.  Cannon  v.  Hunt,  118  Oa.  4S2, 
42  SE  734;  Morgan  v.  Qamble,  230 
Pa.  ISS,  79  A  410  (holding  that  a 
contractor  will  not  be  excused  from 
a«ing  a  speollled  kind  of  flue  lining 
and  paint,  because  the  lining  ana 
paint  which  he  did  use  were  as  good 
as  those  spectfled).  Compare  Kenny 
T.  Monahan,  06  NTS  249  (holding 
that,  in  an  action  against  the  owner 
of  a  building  to  reoover  on  a  build- 
ing contract,  defendant  could  not  be 
allowed  a  counterclaim  on  the  ground 
that  "bridle  irons"  had  been  substi- 
tuted for  "angle  Irons,"  called  for  by 
the  specifications,  where  It  appeared 
that  the  former  were  as  serviceable 
as  the  latter). 


(al  The  omlasioii.  of  certain  ma- 
terials oaUed  for  in  ths  speclflcattons 

Is  not  excused  by  the  fact  that  In 
other  respects  the  material  supplied 
was  better  and  more  expensive  than 
that  for  which  the  contract  called. 
Greene  Walsh,  6  Newfoundl. 
13S. 

(b]  Wkeze  the  ooatzact  provides 
that  dralm  pipes  and  sewer  pipes 
■hall  bs  of  Icon  and  of  certain  dimen- 
sions, and  the  contractor  substitutes 
drain  pipes  of  smaller  dimensions, 
and  earthen  sewer  pipes  Instead  of 
iron,  expert  evidence  that  the  pipes 
used  were  preferable  to  those  re- 
quired Is  properly  excluded.  Schultae 
V.  Ooodsteln,  180  N.  Y.  248.  73  NE 

21  [rev  82  App.  IMv.  218.  81  NTS 
946  f. 

la    Camp  V.  Neufelder.  49  Wash. 
436.  96  P  640.  22  LRANS  376. 
fa]    Option    as    to  materials. — 

Where  plaintiffs  contract  to  furnish 
certain  materials  in  repairing  a 
building,  and  the  speciflcatlona  re- 
quired that  the  sidewalk  lights  be 
of  certain  dimensions  and  of  the 
J  make  or  equal,  defendants  had  the 
option  to  use  the  J  lights  or  any 
other  lights  equal  to  them,  and  the 
iTiataliatlon  of  either  would  be  in 
compliance  with  the  contract.  Camp 
V.  Neufelder,  49  Wash.  426.  96  P  640, 

22  LRANS  276. 


[b]  MaiUe  la  not  olaaelfled  or 
kaowu  aa  •^stoaa"  In  the  building 
trade;  but  where  a  building  is 
erected  in  a  country  of  marble  quar- 
ries, marble  becomes  a  common  ma- 
terial, and  the  contractor  cannot  re- 
cover for  the  substitution  of  marble 
for  atone  unleas  It  afllrmatlvely  ap- 
pears that  the  cost  was  In  excess  of 
that  of  the  beat  quality  of  the  atone 
specified  in  the  contract  McFerraa 
v.  U.  S„  29  CL  CI.  441. 

[c]  ureet  of  bU^-A  bidder  who 
appends  to  his  proposal  a  out  of  a 
certain  make  ox  machinery  is  not 
thereby  bound  to  furnish  such  make 
when  the  specifications  of  the  other 
party  provide  that  nothing  therein 
Is  intended  to  express  a  preference 
for  any  particular  manufacture. 
Thomas  v.  tJ.  S..  32  Ct.  CI.  41.  _ 

17.  Kenny  v.  Monahan,  66  NTS 
249. 

18.  Schilllnger  v.  Bosch-Ryan 
Grain  Co.,  146  Iowa  760,  122  NW  9G1. 

19.  Cannon  V.  Hunt,  116  Chu  462, 
42  SB  734. 

[a]  Where  a  bnlUUiig'  eontract  is 
sUent  as  to  tlie  quality  of  uaterial. 
an  obligation  on  the  part  bf  the 
builder  to  use  reasonably  good  and 
suitable  material  in  constructing  the 
building  will  be  required  by  law. 
Hartford  Mill  Co.  v.  Hartford  To- 
bacco Warehouse  Co.,  (Ky.)  121  SW 
477.  _ 

SO.  Volquardsen  v.  Davenport  Hos- 
pital, 161  rowa  70«,  141  NW  432. 

81.  Sight  to  recover  eompsasatioB 
on  substantial  perfonnanoe  see  Infra 

9  166. 

88.  Pinches  Swedish  Kvangell- 
cal  Lutheran  Church,  66  Conn.  183, 

10  A  284;  Smith  v.  Gugerty,  4  Barb. 
(N.  T.)  614:  Carroll  v.  Welch,  26 
Tex.  147;  Hllllard  v.  Crabtree,  11 
Tex.  264,  62  AmD  475;  Bradford  v. 
Whltcomb,  11  Tex.  Civ.  A.  221,  32  SW 
571. 

83.  U.  S. — Woodruft  v.  Hough,  91 
U.  S.  696,  23  L.  ed.  832;  Omaha  Water 
Co.  V.  Omaha,  166  Fed.  922,  85  CCA 
64:  St.  Charles  v.  Stookey,  154  Fed. 
772  [certiorari  den  208  U.  S.  617.  28 
set  669,  52  L.  ed.  6471;  Elisabeth  v. 
Fitzgerald,  114  Fed.  547,  62  CCA  321; 
Pitcairn  v.  Philip  Hiss  Co.,  113  Fed. 
492,  61  CCA  323:  Philip  Hiss  Co.  v. 
Pltcafm,  107  Fed.  425;  Cranford  v. 
District  of  Columbia.  20  Ct.  CI. 
376. 

Ala. — Burnett  Cigar  Co.  v.  Art 
Wail  Paper  Co.,  16?  Ala.  647,  61  S 
263;  walstrom  v.  Ollver-Watta 
Constr.  Co..  161  Ala.  608,  60  S  46; 
Alexander  v.  Smith,  3  Ala.  A.  501, 
57  S  104. 

Ark. — Mitchell  V.  Caplinger,  97 
Ark.  278,  133  SW  1032;  Fitzgerald  v. 
La  Porte,  64  Ark.  34,  40  SW  261; 
Manuel  v.  Campbell.  3  Ark.  324. 

Cal. — Connell  v.  Higglna,  170  Cal. 
541,  150  P  769;  Jones,  etc..  Steel  Co. 
V.  Abner  Doble  Co.,  162  Cal.  497,  123 
P  290;  Marchant  v.  Hayes.  117  Cal. 
669,  49  P  840;  Perry  v.  Quackenbush. 
105  Cal.  299.  38  P  740;  Hunt  v.  Elli- 
ott, 77  Cal.  588,  20  P  132:  Glberson  v. 
Fink,  28  Cal.  A.  26,  151  P  371;  Buck- 
ley v.  Marin  County,  25  Cal.  A.  577, 
144  P  545;  Hill  v.  Clark,  7  Cal.  A. 
609,  9B  P  382;  Camp  v.  Behlow,  2 
Cal.  A.  699.  84  P  251. 

Colo. — Ross  Mln.,  etc.,  Co.  v.  Seth- 


tract  generally,  when  applied  to  a  builder  who  has 
undesignedly  violated  his  eontract,  and  the  inequi- 
table advantage  that  it  gives  to  an  owner  who  re- 
ceives and  retains  the  benefit  of  the  builder's  labor 
and  materials  have  led  to  its  qualification;^  and  it 
is  generally  held  that,  wiiere  the  compensation  is 
due  only  on  the  performance  of  the  contract,  a 
literal  and  strict  performance  is  not  required,  and 
if  the  builder,  acting  in  good  faith  and  intending 
and  attempting  to  perform  his  eontract,  does  so,  he 
may  recover  the  contract  price  notwithstanding 
slight  and  trivial  defects  or  deviations  in  perform- 
ance, for  which  compensation  may  be  made,  in  all 
its  material  and  substantial  particulars,  by  an 
allowance  to  the  owner  ;^  but  the  owner  is  entitled 

man,  60  Colo.  S3,  114  P  287;  Lombard 
v.  Overland  Ditch,  etc.,  Co.,  41  Colo, 
268,  92  P  696. 

^  Cionn.— Chariott  v.  McMullen.  84 
Conn.  702,  81  A  66:  Jones,  etc.,  Co. 
V.  Davenport,  74  Conn.  418,  50  A 
1028;  Pinches  v.  Swedish  Evangeli- 
cal Lutheran  Church,  66  Conn.  183, 
10  A  264;  Blakaslee  v.  Holt,  42  Conn. 
226;  Smith  V.  Scott's  Ridge  School 
Dist.,  20  Conn.  812. 
p.  C. — Beha  v.  Ottenberg,  17  D.  C 

Fla.— Flnegan  v,  L'Bngle,  8  Fla. 

413> 

_^Ga.— Small  v,  Lee,  4  Ga.  A.  396,  61 
SE  631. 

Hawaii. — Lansing  v.   Dondero,  21 
Hawaii  736. 
_I11.— Brikson  v.  Ward,  266  111.  259, 

107  NE  693,  AnnCaal916B  497;  Peter* 
son  V.  Pusey,  237  111.  204,  86  NB 
692;  Concord  Apartment  House  Co. 
v.  O'Brien,  228  III.  360.  81  NB  1038; 
Bloomlngton  Hotel  Co,  v.  Garthwait, 
227  111.  613,  81  NB  714;  Palmer  v. 
Meriden  Britannia  Co.,  188  111.  608. 
59  NE  247  [aff  88  111.  A.  485]:  Shep- 
ard  V.  Mills,  178  111.  223,  50  l^B  709 
[aff  70  HI.  A.  72J;  Keeler  v.  Herr, 
167  111.  67,  41  NEI  760;  Wesolowaky 
V.  Twarog,  169  111.  A.  650:  KrumholS 
V.  Tobias,  167  HI.  A.  663;  Theis  v. 
Svoboda,  166  111.  A.  20;  Klelnschnitt- 
ger  V.  Dorsey,  152  111.  A.  698;  Ruddy 
V.  McDonald,  149  111.  A.  Ill  [mod  on 
other  grounds,  244  111.  494,  91  NB 
661];  Peterson  v.  Pusey,  141  111.  A. 
678  [aff  237  111.  204,  86  NE  6921; 
Adkins  V.  Leo,  138  111.  A.  8;  Evans 
V.  Howell,  111  111.  A.  167  [aff  211  111. 
86,  71  NE  864];  Merchants'  Bldg. 
Impr.  Co.  V.  Chicago  Exch.  Bldg.  Co.. 
106  111.  A.  17  [aff  210  111.  26,  Tl  n3 
22,  102  AmSR  146]:  Cook  v.  Ameri- 
can Luxfer  Prfsm  Co.,  93  111.  A.  299. 

Ind. — McLaughlin  v.  Child,  62  Ind. 
412;  ManvlUe  v.  McCoy,  8  Ind.  148. 

Iowa. — Schilllnger  v.  Bosch-Ryan 
Grain  Co.,  145  Iowa  760,  122  NW  961; 
Hensen  v.  Beebe,  111  Iowa  634,  82 
NW  942;  .^na  Iron.  etc..  Works  v. 
Kossuth  County.  79  Iowa  40,  44  NW 
215;  Fauble  v..  Davis,  48  Iowa  468; 
Corwin  v.  Wallaoe,  17  Iowa  874. 

Kan. — Lofsted  v.  Bohman,  88  Kan. 
660.  129  P  1188. 

Ky. — Smith  v.  Smyaer,  11  Ky.  Op. 
176. 

La. — ^Duvne  V.  Levy,  114  La.  21, 
37  S  996;  Pike  v.  Zacharie,  1  Rob. 
208. 

Me. — White  V.  Oliver.  86  Me.  92; 
Jewett  V.  Weston,  11  Me.  346. 

Mass. — Hennessey  v.  Preston,  219 
Mass,  61,  106  NB  670;  Bowen  v.  Kim- 
bell,  203  Mass.  364.  89  NE  542,  133 
AmSR  302;  Bergfors  v.  Caron,  190 
Mass.  168,  76  NE  655;  Burke  v. 
Coyne,  188  Mass.  401.  74  NE  942; 
Cullen  V.  Sears,  112  Mass.  299;  Rose 
V.  O'Rlley,  111  Mass.  67;  Gleason  v. 
Smith,  9  Cush.  484.  67  AmD  62;  Hay- 
ward  V,  Leonard,  7  Pick.  181,  19  AmD 
268. 

Mich. — Strome  v.  Vyon.  110  Mich. 

680,  68  NW  983. 

Minn. — Hoglund  v.  Sortedahl,  101 
Mtnn.  359.  112  NW  408;  Hsnkee  v. 
Arundel   Realty   Co.,  98  Minn.  219. 

108  NW  842;  Uldrickson  v.  Samdahl, 
92  Minn.  297,  100  NW  6;  Cornish, 
etc.,    Co.    v.    Antrim  .Co-operative 
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to  an  allowance  for  the  damages  he  may  suffer  by 
reason  of  the  failure  to  perform  strictly,"  such  as 

Dairy  Ahsoc.  82  Minn.  216,  84  NW 
724;  WlsconBtn  Red  Pressed  Brick 
Co.  V.  Hood,  67  Minn.  329,  6ft  NW 
1091,  64  AmSR  418;  Madden  v.  Oeet- 
ricb.  46  Minn.  6S8,  4»  NW  301:  BlUott 
V.  Caldwell,  43  Minn.  S67,  4B  NW  846, 
»■  LKA  62:  Leeds  v.  Llttl*,  it  Minn. 
414,  44  NW  308. 

Mo.— Hovey  v.  Pitcher,  13  Mo.  191; 
Buschmann  t.  Bray,  68  Mo.  A.  8 ; 
Nelson  Utg.  Co.  v.  Mitchell,  3S  Mo. 
A.  321. 

N.  J. — Schauffelee  t.  Greenberg,  82 
N.  J.  L.  343,  82  A  921;  Dyer  v.  Llntz, 
70  N.  J.  L.  204,  68  A  9(l8;  Isetts  v. 
BUwise,  72  N.  J.  U  102.  60  A  200; 
Feeney  v.  Bardsley,  66  N.  J.  L.  239, 
49  A  448. 

N.  T. — Crouch  V.  Outnuinn,  184 
N.  Y.  46,  31  NB  271,  30  AmSR  608 
and  note;  Flaherty  v.  Miner,  123  N. 
Y.  382,  26  NB  418  [aff  16  Daly  173, 
4  NTS  618];  Nolan  v.  Whitney,  88 
N.  T.  648;  Heckmann  v.  Plckney,  61 
N.  T.  211;  Woodward  v.  Fuller,  80 
N.  Y.  312;  Johnson  v.  De  Peyster,  50 
N.  Y.  666:  Qlaclua  v.  Black.  60  N.  Y. 
146,  10  AmR  449;  Wolf  V,  Howes, 
20  N.  Y.  197,  75  AmD  388;  Turner 
V.  Haisht,  16  N.  Y.  466;  North  Amer- 
ican Wall  Paper  Co.  v.  Jackson  Con- 
Str.  Co.,  167  App.  Dlv.  779,  163 
NYS  204;  Smith  v.  Russell,  140 
App.  Dlv,  102,  126  NYS  9G2;  Roch- 
klnd  V.  JacobBon,  126  App.  Dlv.  367, 
110  NYS  683;  Van  Orden  v.  Mac- 
Rae,  121  App.  Dlv.  143.  106  NTS 
600  Caff  193  N.  Y.  6S6  mem,  86 
NE  1134  mem]:  Ramstedt  v.  Brooker, 
118  App.  Dlv.  46,  98  NYS  1044;  Rowe 
V.  Gerry.  112  App.  Dlv.  368,  98  NYS 
380  [atl  188  N.  Y.  626  mam,  81  NB 
1176  mem];  Perry  v.  Levena,on,  82 
App.  Dlv.  94,  81  NYS  686  [alt  178 
N.  Y.  669  mem,  70  NB  1104  memj; 
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ThU  right  of  the  builder  to  reeover,  however,  does 
not  ai^ly  where  he  performs  the  eontraot  in  a  eare- 
lesB  and  n^^ent  manner,"  and  he  mfist  have  at- 
tempted in  Kwd  Uaih  to  perform."  Where  there 
are  speeifie  oireetions  or  tenns  u  to  the  perform- 
ance of  the  oontraet,  it  lua  heen  held  that  a  sub- 
stantial perfiwmanee  is  not  sufficient,  but  there  must 


be  a  strict  'and  literal  performance." 

79]  b.  Wha«  Ooutttutes.  There  is  a  sabatan' 
tial  performance  where  a  variance  from  the  qweifi- 
eations  of  the  contract  is  inadTcrtent  or  uninten- 
tional and  unimportant,"  and  is  one  ^  which  the 
building  or  structure  as  a  whole  is  not  impaired;^ 
where  the  building  or  structure  is  aetnally  used 
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Pa.  630,  37  A  545;  White  y.  Brad- 
dock  Borough  School  Dlst.,  169  Pa. 
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dimension  was  more  In  ac<»>rd  with 
the  plan  Is  Immaterial.  Llnch  v. 
Paris  Lumber,  stc,  COq  <Tex.)  14 
SW  701. 

as.  U.  B.— Caldwell  v.  Schmul- 
bach.  176  Fed.  429. 

Ark.— Mitchell  v.  Capllnger,  87 
Ark.  278.  133  SW  1032. 

Cal. — Seebach  v.  Kuhn.  6  Cal.  A. 
485,  99  P  723;  Carpenter  v.  Ibbetson, 

I  Cal.  A.  272,  81  P  1114. 

Colo. — Ross  Min.,  etc..  Co.  v.  Seth- 
man,  50  Colo.  83,  114  P  287. 

Conn. — Pratt  v.  Dunlap,  85  Conn. 
ISO,  82  A  195;  Smith  v.  Scott's  Ridge 
School  Diat.,  20  Conn.  821. 

Ind. — Whitcomb  v.  Roll,  40  Ind.  A. 
119.  81  NE  106. 

Iowa. — Llttell  v.  Webster  County, 
162  Iowa  206.  131  NW  691.  132  NW 
426;  Schilllnger  v.  Bosch-Ryan  Grain 
Co..  145  Iowa  760,  122  NW  961  [mod 
116  NW  132]. 

Mass. — Handy  v.  Bliss.  204  Mass. 
613.  90  NE  864,  134  AmSR  673  and 
note. 

N.  T.— Oberlies  v.  Bullinger,  132 
N.  Y.  698  mem,  30  NE  999  mem  [rev 

II  NYS  2641;  Woodward  v.  Fuller. 
80  N.  Y.  312;  Smith  v.  Russell.  140 
App.  Dlv. -102,  125  NTS  952;  Pennsyl- 
vania Steel  Co.  v.  Susswein,  132  App. 
Dlv.  659,  117  NTS  436;  Rochklnd  v. 
Jacobson,  126  App.  Dlv.  867,  110  NYS 
583;  Van  Orden  v.  MacRae,  121  App. 
Dlv.  143.  105  NTS  600  [aff  193  N.  T. 
635  mem,  86  NE  1134  mem];  Spence 
v.  Ham,  27  App.  Dlv.  379,  60  NTS 
960  [aff  163  N.  Y.  220.  67  NE  412,  61 
LRA  238];  Greenberg  v.  Lnmb,  129 
NTS  182. 

N.  D. — Anderson  V.  Todd,  I  N.  D. 
158,  77  NW  699. 

Okl. — Mitchell  V.  Spurrier  Lumber 
Co^  31  Okl.  834.  124  P  10. 

Or, — Plppy  V.  Wlnslow,  62  Or.  219, 
126  P  298. 

Pa. — Denahan  v.  Holmesburg 
Granite  Co.,  45  Pa.  Super,  398;  Sned- 
aker  v.  Torpey,  41  Pa.  Super.  SIS. 

Philippine.— Macleod  v.  Marforl.  21 
Philippine  38. 

Wash. — Mortimer  v.  Dirks,  67 
Wash.  402,  107  P  184. 

Wis.— Foeller  v.  Helnt*.  137  Wis. 
169.  118  NW  543,  24  LRANS  329. 

Man. — Davis  v.  O'Brien,  18  Man. 
79.  8  WestLR  662;  Adams  v.  Mc- 
Oreevy,  17  Man.  115,  6  WestLR  188. 

N,  S. — Sydney  Boat,  etc.,  Mfg.  Co. 
V.  0111is^4  N.  S.  152,  155  felt  Cyc]. 

[a]  ^VlisM  mast  b*  saali  an  ap- 
proslmatioM  to  eomplst*  psrf onaaaee 
that  the  owner  obtains  subatantially 
what  was  called  for  by  the  contract, 
although  It  may  not  be  the  same  in 
every  particular,  and  although  there 
may  be  omissions  and  Imperfections 
on  account  of  whi(A  there  should 
be  a  deduction  from  the  contract 
price.  It  is  not  necessary  that  the 
work  should  be  complete  In  all  ma- 
terial respects,  nor  liiat  tbere  should 


be  no  omissions  of  work  that  cannot 
be  done  by  the  owner  except  at  great 
expense  or  with  great  risk  to  the 
building.  Tbere  may  be  omissions 
of  that  which  could  not  afterwards 
be  supplied  exactly  as  called  for  by  . 
the  contract  without  taking  down 
the  building  to  its  foundations,  and 
at  the  same  time  the  omission  may 
not  affect  the  value  of  the  building 
for  use  or  otherwise,  except  so 
slightly  as  to  be  hardly  appreciable. 
Notwithstanding  such  omission^, 
there  might  be  a  substantial  per- 
formance of  the  contract."  Handy 
V.  Bliss,  204  Mass.  613,  618,  90  NB 
864.  134  AmSR  673  and  note. 

[b]  innor  defeots  and  omissions 
In  a  structure.  If  not  willful,  do  not 
prevent  recovery  by  the  contractor 
as  for  a  substantial  performance, 
where  th«  owner  receives  benefits 
under  tlie  contract,  since  the  owner 
may  recoup  his  damages.  Seebaofa 
V.  Kuhn,  9  Cal.  A.  486,  99  P  723.  . 

[c]  nnall  and  vnlmpoztaiLt  pot- 
tlona  of  the  work  renauing  wuwtte 
are  not  snffiolsat  to  render  It  not 
substantially  performed  so  as  to  pre 
etude  the  right  of  a  builder  to  a 
payment  which  is  not  a  final  pay- 
ment. If  the  work  can  readily  be 
done  thereafter  and  It  does  not  ap- 
pear that  It  would  not  be  done  If  the 
pas^ent  was  made.  Hlghton  v.  DeB>- 
sau.  19  NYS  396  [aff  139  1%.  Y.  60t 
mem,  36  NE  203  mem].  -  ' 

[d]  Bona  fide  omlssioiL  may  laaT* 
oonttaet  substantially  performed.— 
Where  the  builder  agreed  to  make 
alterations  In  a  building  so  as  to 
include  "the  cutting  of  a  door  from 
sitting  room  to  cellar,"  bat  the  door 
was  not  cut  because  a  tenant  of  the 
owner  objected  thereto  and  the 
building  although  otherwise  com> 
pleted,  was  destroyed  before  Its  ac- 
ceptance by  the  owner,  a  finding  by 
a  Jury,  In  an  action  on  the  agrea* 
ment,  that  there  bad-  been  a  sub- 
stantial compliance  and  that  the  un- 
completed part  was  omitted  In  good 
faith  should  not  be  disturbed,  Brad- 
ford V.  Whitcomb,  11  Tex.  Civ.  A 
221,  32  SW  S71. 

[e]  Ooatraets  held  avbstantlaUj 
peTfoxmsd^(l)  Where  the  only 
deviation  from  plans  is  an  error  .kn 
measurement  by  which  the  roof  ox 
a  rear  addition  of  a  building  Is  » 
few  Inches  too  low  and  the  deviation 
does  not  affect  the  appearance  or 
value  of  the  building.  Oberlies  v. 
BuUlnger,  188  N.  Y.  698  mem,  30  NB 
999  [rev  11  NYS  264].  (2)  Where 
plaintiff  contracted  to  install  a  cer- 
tain system  of  heating  and  to  pro^ 
cure  a  license  from  the  patentee 
thereof,  and  the  system  was  In- 
stalled, although  the  license  was  not 
furnished.  Hankee  v.  Arundel  Realty 
Co.,  98  Minn.  219,  108  NW  842.  <8) 
Where  a  contractor  agreed  to  dec- 
orate the  walls,  celling,  and  wood- 
work of  a  room,  and  to  equip  it  with 
furniture  at  the  agreed  price  of  five 
thousand  two  hundred  dollars,  and 
defects  In  the  woodwork  afterward 
developed  which  were  shown  to  be 
completely  remediable  at  a  cost  not 
to  exceed  five  hundred  dollars. 
Philip  Hiss  Co.  V.  Pltcalrn,  107  .Fad. 
426. 

SO.  Ark.— Mitchell  T.  Capllnger, 
97  Ark.  278,  138  SW  1082. 

Conn. — Smith  v.  Scott's  Ridge 
School  Dlst.,  20  Conn.  812. 

Iowa.— Llttell  v.  Webster  County, 
152  Iowa  206,  181  NW  691,  J32  NW 
48. 

N.  T. — Spence  v.  Ham,  27  App.  Dlv. 
379,  60  NYS  960  [aff  163  N.  Y.  280. 
67'NE  412.  51  LRA  288]. 

Or. — Plppy  v.  Wlnslow,^62  Or.  818, 
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after  it  is  erected  for  its  intended  pnrpose  where 
the  defects  can  be  remedied  by  the  owner  without 
any  great  expenditnre,"^  and  without  material  dam- 
age to  other  parts  of  the  structure,"  and  may  with- 
out injustice  be  eompensated  for  by  deductions  from 
the  contract  price  ;^  and  it  is  apparent  that  the 
builder  endeavored  in  good  faith  to  fulfill  his  eon- 
tract;"  where  the  work  is,  in  fact,  done  under  the 
direction  and  to  the  satisfaction  of  the  architects 
in  compliance  with  the  contract,  although  not  to  the 
entire  satisfaction  of  the  owner;"  or  where  it  is 
done  under  the  supervision  of  the  owner  and  as 


directed,  and  is  accepted  and  partly  paid  for.*'  The 
defect,  however,  must  not  run  through  the  whole 
work  or  be  such  that  the  object  of  the  owner  to 
have  a  specified  amount  of  work  done  in  a  partico- 
lar  way  is  not  aecompIiBhed." 

On  Ute  other  hand,  to  constitute  substantial  per- 
formance a  general  adherence  to  the  plans  pre- 
scribed is  not  sufficient,  and  the  contract  is  not 
substantially  performed  if  the  builder  willfully, 
esrelesaly,  or  m  bad  faith  fails  strictly  to  perform 
the  contract  aocording  to  its  terms,"  or  leaves  hii 


81.  Charlott  v.  McMuUen,  84 
Conn.  702,  81  A  65;  Rose  v.  O'Riley, 
111  Mass.  57:  Liggett  v.  Smith,  3 
Watts  (Pa.)  381,  27  AmD  S68. 

[a]  Tlura  may  b*  a  nbatantial 
p«rfozmaww  ot  a  building  contract, 
although  the  builder  himself  does 
not  furnish  certain'materials,  if  they 
are  procured  by  him  through  his 
agent  and  are  accepted  and  used  by 
the  owner.  Van  Fleet  v.  New  Era 
Constr.  Co.,  142  App.  Dlv.  517,  127 
NTS  19. 

[b]  AltSiowli  tlier*  mm  aUfflit  de- 
fects eavMd  by  mlsoona truv U on  of 

the  terras  of  the  contract,  if  the 
house,  as  built,  haa  been  received 
by  the  owner  and  ia  reasonably 
suited  for  the  purpoaes  Intended,  the 
contractor  may  recover  the  prlM 
leea  the  damage  on  aoeount  of  such 
defects.  Small  v.  I«m,  4  Ga.  A.  S9B, 
SI  SB  881. 

82.  Conn. — Jones,  etc,  Co.  t. 
Davenport,  74  Conn.  418,  60  A  1028. 

N.  T. — D' Andre  v.  Zimmermann,  17 
MJsc  367,  39  NTS  108«:  Chaplin  v. 
Candee,  14  Mlac  453.  36  NTS  1018; 
Valk  V.  McKiege,  16  NTS  741:  Crouch 
V.  Qutmann.  10  NTS  STB  [aft  134  N. 
T.  46.  81  NB  271,  10  AmSK  608]. 

N.  D.— Anderson  t.  Todd,  8  N.  D. 
1S8,  77  NW  soft. 

Or. — Plppy  V.  Wlnelow,  S9  Or.  Sift, 
1»  P  298. 

Wash. — HcAdam  v.  Russell,  61 
Wash.  176,  112  P  846. 

[a]  WlwM  a  oontraotov  (or  the 
jifii>i»y  of  a  building  which  he 
acreed  to  complete  In  a  workmanlike 
manner  left  certain  connections  in 
sadt  Imperfect  condition  that  the 
whole  system  was  useless  as  it  then 
waa,  but  could  be  properly  com- 
pleted for  a  small  fraction  of  the 
contract  price,  a  finding  that  he  had 
■abatantlally  performed,  and  that  on 
Qi9  retention  of  the  work  and  ma- 
twlal  furnished  by  him  he  la  en- 
ttUed  to  compensation  therefor,  not 
aaoeedlng  the  contract  rate.  Is  Justl' 
Had.  Jones,  etc..  Co.  v.  Davenport, 
7«  Conn.  418,  60  A  1028. 

tb]  A  fttlvrs  to  oover  ft  veU 
men  oomvistsa  la  mot  ft  f  aUnra  to 
sahstavtlally  pavfonn.  If  the  coat  of 
the  cover  la  a  trifling  one.  Chaplin 
V.  Candee,  14  Hiac.  453,  85  NTS  1018. 

[c]  A  fallnve  to  perform  wofk  to 
tha  szteat  of  tbtrtaMi  dellars  odd 
does  not  Show  that  a  contract  to 
build  at  a  price  of  three  hundred' and 
ninety  dollars  was  not  substantially 
performed.  D' Andre  v.  Zimmer- 
mann,  17  Misc.  357,  39  NTS  1086. 

[d]  The  mere  faiot  that  a  break  la 
a  ^^9e  laid  to  carry  water  from  a 
reservoir  to  a  house  can  be  remedied 
when  discovered,  at  a  trifling  cost. 
Is  not  CQnclusive  that  the  defect  is 
not  material,  and  substantial  dam- 
ages therefrom  can  be  shown  to 
prove  that  the  contract  Is  not  sub- 
stantially performed.  Spinner  v. 
Dutton.  77  Misc.  112,  136  NTS  1081. 

33.  Mitchell  V.  Capllnger,  97  Ark. 
278,  183  SW  1032;  Littell  v.  Webster 
County,  162  Iowa  206,  131  NW  691. 
132  NW  426:  Ptppy  v.  Winslow,  62 
Or.  219,  126  P  298. 

[a]  Where  the  defeats  can  be 
remedied  without  taUiLg  down  or  re- 
oonstmotlng  a  substantial  portion  of 
the  building,  the  contractor  can  re- 
cover the  contract  price,  less  the 
reasonable  expense  of  supplying  or 


correcting  the  defect.  Edmunds  v. 
Welling,  67  Or,  108.  110  P  633. 

34.  Mitchell  V.  Capllnger,  97  Ark. 
278,  1S3  SW  1032;  Littell  V.  Webster 
County,  152  Iowa  206,  131  NW  691, 
132  NW  426:  Spence  v.  Ham,  27  App. 
Dlv.  379  [air  163  N.  T.  220.  67  NB 

412,  61  LRA  238];  Plppy  v.  WlnslOW, 
62  Or.  219,  126  P  298. 

35.  Ark.— Mitchell  v.  Capllnger, 
97  Ark.  278,  133  SW  1082. 

Oa.— Small  v.  Lee,  4  Oa.  A.  395,  61 
SB  831. 

in.— Bloomlngton  Hotel  Co.  v. 
Oarthwalt,  227  111.  613,  81  NB  714 
[mod  130  111.  A.  4181;  KlelnscAnlttger 
v.  Dorsey,  IE2  111.  A.  698. 

Mass. — Cormier  v.  Brock,  212  Haas. 
292,  98  NB  1308:  McCue  v.  Whttwell, 
166  Maaa.  206,  80  NB  1184. 

N.  T. — areenberg  v.  Liumh,  129 
NTS  188:  Valk  V.  HcKlege,  16  NTS 
741. 

N.  D. — ^Anderson  v,  Todd,  8  N.  D. 
158,  77  NW  699. 

Okl. — Mitchell  V.  Spurrier  Lumber 
Co.,  81  Okl.  834,^24  F  10. 

Or. — Plppy  V.  winslow,  62  Or.  81ft, 
126  P  298. 

Pa. — Muckle  v.  Payne,  9  Pa.  Diet. 

413,  24  Pa.  Co.  306. 

Tex. — Stude  v.  Koehler,  (Civ.  A.) 
188  SW  193. 

[a]  Test  of  snbatantlal  perform- 
aiioe. — "  'Where  the  contractor  con- 
structs something  on  the  land  of 
another  which  by  oversight,  but  In 
good-faith  effort  to  perform,  falls  to 
entirely  satisfy  the  contract,  but  Is 
so  substantially  in  compliance  there- 
with that  the  structure  fully  accom- 
plishes the  purpose  of  that  con- 
tracted for,'  the  test  of  aubatantlal 
performance,  entitling  the  builder  to 
recover  upon  the  contract,  la  satis- 
fied." Foeller  v.  Helnts.  *187  Wis. 
169,  174,  118  NW  548.  24  LRAN8  327 
[Quot  Manitowoc  Steam  Boiler  Worka 
V.  Manitowoc  Olue  Co.,  120  Wis.  07 
NW  BIBJ. 
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the  ranat  of  good  fatth 
eCorts  to  strictly  perform  and  must 
satisfy  all  essentials  to  the  accom- 
plishments of  the  owner's  purpose. 
Foeller  v.  Helnts.  137  Wis.  168,  118 
NW  B43,  24  LRANS  827. 

[c]  Well  dlgglv  eontrasti— In  an 
action  to  recover  Tn  a  well  digging 
contract,  a  Jury  ia  warranted  In  find- 
ing a  substantial  compliance  with 
the  contract,  where  It  appears  that, 
while  finishing  the  last  portion  of 
the  work  the  owner  ordered  the 
builder  to  stop  work.  Madden  v. 
Oestrlch.  46  Minn.  638,  49  NW  301. 

36.  Grube  v,  Schulthelss,  67  N.  T. 
669. 

37.  Hanenkratt  v.  Brougham,  164 
Mo.  A.  108,  147  SW  1129. 

38.  Braaeth  v.  Bdlnburg  State 
Bank,  12  N.  D.  486.  98  NW  79;  Brad- 
ford V.  Whltcomb.  11  Tex.  Civ.  A. 
221.  32  SW  671. 

[a]  The  mle  permitting  reoorery 
on  an  entire  bunding  contract,  but 
substantially  performed,  aims  to 
give  the  owner  In  substance  and  as 
nearly  as  practicable  the  thing  con- 
tracted for,  not  merely  In  value,  but 
in  form  and  character.  Foeller  v. 
Helntz,  137  Wis.  169,  118  NW  643,  24 
LRANS  327. 

[b]  A  devlatiOB  or  omission  may 
be  snbstantlal  althongh  it  does  not 
ran  throngh  the  entire  building  and 


can  be  remedied  without  disturbing 
or  Interfering  with  the  entire  build- 
ing. .Oberllea  v.  BuUinger,  76  Hun 
245,  27  NTS  19. 

[c]  irndar  a  ooBtraot  to  make  a 
'*watw-tlghV  oellar,  by  pursuing  a 
Bpecmed  method,  mere  proof  that 
the  cellar,  as  actually  constructed, 
was  "water  drained"  falls  to  eaUb- 
lish  a  performance,  for  the  defect 
Is  not  merely  technical,  inadvertent, 
or  unimportant,  but  pervades  the 
whole  contract.  MacKnlght  Flintlc 
Stone  Co.  v.  New  Tork,  160  N.  T. 
72,  54  NB  661  [rev  81  App.  Dlv.  232, 
62  NTS  747], 

•  as.  Ark. — Williams  v.  Garden's 
Bottom  Levee  DIst.  No.  2,  100  Ark. 
166,  189  SW  1136. 

eiP*';T;P''t?"i'H  V.  Hlgglns,  170  Cal. 
641,  160  P  769:  Perry  y.  Quacken* 
bush,  lOS  Cal.  29ft,  88  P  740. 

Iowa. — Gosson  v.  Witt,  167  Iowa 
247,  149  NW  274;  Faubla  v.  Davis,  43 
Iowa  462. 

Me^Kenney  v.  Pitt,  111  He.  26. 
87  A  480. 

„5*'"5--r?L"*'**  V.  Caldwell,  48  Minn. 
867.  48  NW  846,  9  LRA  62;  Bixby 
V.  Wilkinson,  26  Minn.  481. 

T.— Van  Cllef  v.  Van  Vechten. 
180  N.  T.  671,  29  NB  1017  [mod  66 
Hun  467,  8  NTS  760]:  John  R  Car- 
penter Co.  v.  Bllsworth,  151  App. 
Div.    632,    136    NTS    108;    jyUgO  ?. 

161;  Mitchell  v.  Dunmore  Realty  Co- 
126  App,  Div.  829  mem.  Ill  NTS 
322;  D'Amato  v.  Gentile,  64  App.  Dir. 
626,  66  NTS  833  [atf  178  N.  T.  696 
mem.  66  NB  1116  memj:  Fox  v. 
Davidson,  86  App.  Dlv.  169,  66  NTS 
624;  Spence  v.  Ham,  87  App.  Dir.  379, 
60  NTS  960  raff  163  N.  T.  220,  ii 
NB  418,  61  XRA  888};  Smith  v. 
Ougerty,  4  Barb.  614;  Weeks  v. 
O'Brien,  69  N.  T.  Super.  88.  18  NTS 
720  [art  141  N.  T.  1»,  86  NB  1861: 
Kohl  T.  Fleming,  81  Hlsc  690,  4f 
NTS  1002;  May  V.  Henton.  18  Ula& 
737  mem.  41  VTtS  660. 

N.  D.— Marchand  v.  Parrtn,  19  M. 
D.  794.  124  NW  1112;  Brasetb  v. 
Edinburr  6Ute  Bank.  18  N.  D.  481, 
98  NW  79- Anderson  v.  Todd,  8  N.  D. 

168,  77  NW  689. 

Oh. — Ashl«r  V.  Hanahan,  66  Oh.  St 
669,  47  NE  678. 

Or. — Plppy  V.  Winslow,  62  Or,  219, 
186  F  298. 

Pa. — ^Pressy  v.  McCormack,  235  Pa 
448.  84  A  427;  Morgan  v.  Gamble,  IS0 
Pa.  166,  79  A  410;  Gillespie  Tool  Co. 
V.  Wilson.  123  Pa.  19.  16  A  36;  Wade 
V.  Haycock,  26  Pa.  382. 

Utah. — Ryan  v.  Curlew  Irr.,  etc.. 
CO;.  86  Utah  382.  104  P  218. 

Wash. — Mortimer  v.  Dirks,  ST 
Wash.  402,  107  P  184. 

Wis. — Foeller  v.  Helnts,  137  Wis. 

169.  118  NW  643,  24  LRANS  327  and 
note. 

[a]  The  rule  that  snbstantlal 
oompUaaoe  with  a  boildiajr  eoBtnwS 
is  snffioient  (1)  Is  for  the  benefit  of 
a  contractor  who  faithfully  en- 
deavors to  comply  with  the  agree- 
ment, h}xt  through  mistake  or  Inad- 
vertence fails  in  unimportant  par- 
ticulars. Mortimer  v.  Dirks,  61 
Wash.  402.  107  P  184.  (2)  "It  Is 
Intended  to  prevent  an  Injustice  or 
hardship  to  a  contractor  who  has  in 
good  faith  Intended  to  and  has  sub- 
stantially complied  with  the  con- 
tract, although  there  may  be  stlgkt 


For  later  eases,  deraiopments  and  Obangea  In  the  law  see  cumulative  Annotatlona,  same  title,  page  and  note  numtwr. 

Digitized  by  VjOOQIC 


§79] 


BUILDING  AND  CONSTRUCTION  CONTRACTS 


[9C.J.]  743 


work  incomplete  in  any  material  respect,^  or  makes 
deviations  and  omisaions  that  effect  a  large  saving 
to  himself  and  a  consequent  damage  to  the  owner, 
or  that  in  fact  substitute  a  new  contract  for  the 


defects  caused  by  Inadverteoce  or 
nnintentlonal  omissions.  ...  In 
such  a  case  full  justice  can  be  done 
by  permittlnif  the  contractor  to  re- 
cover the  contract  price  less  tbe 
damage  caused  by  the  'defects.  But 
where  there  has  been  a 

willful  and  Intentional  refusal  by 
the  contractor  to  perform  his  con- 
tract and  be  wholly  abandons  It,  his 
right  to  recover  depends  upon  per- 
formance of  his  contract  without  any 
omtssion  so  substantial  In  its  char- 
acter aa  to  call  for  an  allowance  for 
damages  It  be  h^d  acted  In  good 
faith.  Slisht  and  InslKniflcant  Im- 
perfections or  deviations  may  be 
overlooked  on  the  principle  of  de 
minimis  non  curat  lex,  but  the  con- 
tract in  other  respects  must  be  per- 
formed according  to  Its  terms. 
When  the  refusal  to  proceed  is  wlU- 
fal  the  difference  between  substan- 
tial and  literal  performance  le 
twunded  by  the  line  of  de  minimis." 
Hltchell  V.  Dunmore  Realty  Co.,  126 
App.  Div.  829,  882,  111  NYS  322. 
~jt>]  Meet  of  wUlfnlBsaa^ 
Whether  an  omission  or  deviation 
la  willful  or  not  is  a  fact  of 
great  weight  in  determining  if  there 
has  been  a  substantial  compllajnce 
with  the  contract.  Bradford  v,  Whit- 
comb,  11  Tex.  Civ.  A.  221,  32  SW  BTl. 

40.  U.  S. — Bush  V.  Jones.  144  Fed. 
942.  76  CCA  582.  ft  LRAN8  774. 

Cal. — Marchant  v.  Hayes,  117  Cal. 
C6».  49  P  840;  Clark  v.  CoUler.  100 
Cal.  26«.  84  P  677. 

Colo. — Morris  v.  Hokosona.  16 
Colo.  A.  251,  148  P  826. 

Uont. — Franklin  v.  Bchults.  28 
Mont.  leS.  BT  P  1087. 

N.  T. — Logan  v.  Consolidated  Oas 
Co.,  107  App.  Dlv.  884,  95  NTS  168: 
Fox  v.  Clark.  44  App.  Dlv.  626,  60 
NYS  237;  Anderson  v.  Fetereit,  86 
Hun  600,  38  NYS  741;  Willy  H.  L«u 
Co.  V.  Darr,  76  Misc.  512.  135  NYS 
598;  McEntyre  v.  Tuoker,  6  MIso. 
228,  25  NTS  SB.  ti  NTClvProc  171. 

Or. — Edmunds  v.  Welling,  57  Or. 
103,  110  P  588. 

Pa. — Gillespie  Tool  Co.  v,  Wilson, 
123  Pa.  19.  15  A  S6. 

S.  D. — Sjrmma-Powers  Co.  v.  Ken- 
nedy, S3  S.  D.  355.  146  NW  570. 

Wash. — Colby  v.  -  Interlakan  lAnd 
Co^SS  Wash.  196.  151  P  994. 

Wis.— Haanlnc  t.  Ft.  Atklnaon 
School  Dtst  No.  «.  114  Wis.  14.  101 
HW  856. 

[a]  '«  'BalwtaKUU  p«Ffo«mwee* 
mmam  sbdot  perfomaMe  Im  all  m- 
■sBtlals  neoeBaarr  to  the  full  oceom- 
pUshmeDt  of  the  purposes  for 
irhicih  the  thing  oontraoted  tor  was 
designed.  Failure  as  to  any  of  such 
Ceaturas.  whether  fn  good  faith  or 
bad  faith,  any  departure  from  the 
contract,  not  caused  by  inadvertence, 
or  unavoidable  omission,  any  defect 
BO  essential  "as  that  the  object  which 
the  parties  intended  to  accomplish 
to  have  a  speolfied  amount  of  work 
perftn-med  in  a  particular  manner  Is 
not  accomplished,'  Is  inconsistent 
with  substantial  performance'  of  the 
eontract."  Manning  v.  Ft.  Atkinson 
School  Dist.  No.  «.  124  Wis.  84,  108, 
102  NW  156  [quot  Foeller  v.  Heints, 
117  Wis.  169,  174,  118  NW  643,  24 
LRANS  S27]. 

[b]  Th»  nle  that  a  snhstaatlal 
Mnonnanoa  of  a  holUlny  eontraot 
u  sbowa  If  the  work  is  complete  ex- 
cept as  to  unimportant  particulars, 
which  a  reasonable  allowance  would 
enable  the  owner  to  supply  and 
remedy.  Is  only  Intended  to  cover 
the  inconsiderable  details  of  con- 
.structlon  which  do  not  enter  into  the 
substance  of  the  contract  and  can- 
not properly  be  extended  to  a  ma- 
terial part  of  the  work.  Bush  v. 
Jones.  144  Fed.  941,  75  CCA  682,  6 
LRANS  774. 

[c]  A  eontnwt  for  pnttla^  dowa 
swell  of  speolflsd  OliiMBsloas  (1)  is 
not  performed  where  those  dimen- 


sions are  not  followed  and  there  is 
Aothing  to  prevent  the  well  from 
being  the  required  size,  it  not  being 
material  that  the  well,  as  bored,  la 
sufficient  for  the  locality  and  that 
the  boring  of  it  to  the  reQUlred  size 
would  only  subject  the  owner  to  ex- 
tra expense.  Gillespie  Tool  Co.  v. 
Wilson,  123  Pa.  19,  16  A  36.  (2) 
Where  the  builder  contracted  for  a 
four-inch  well,  the  boring  of  a  three- 
inch  well  does  not  constitute  a 
substantial  compliance.  Connor  v. 
Trapp,  127  Iowa  742,  104  NW  333. 

[d]  Obedisnoe  to  tbe  rs^iilrement 
of  a  bnuiunr  law  (1>  with  which  the 
builder  agrees  to  comply  Is  a  matter 
of  substance,  and  a  failure  to  com- 
ply  therewith  renders  a  building  not 
completed  according  to  epec  ill  cat  ions. 
De  Kay  v.  Bliss.  4  NYSt  728  [aiC  120 
N.  Y.  91,  24  NE  800].  To  same  effect 
MIttnacht  v.  Wolf,  6  NYSt  44.  (2) 
But  where  plalntllT  contracted  to  per- 
form work  according  to  defendants' 
plans  and  specifications,  a  substantial 
performance.  If  satisfactory  to  the 
tenement  house  department  and  ar- 
chitects, to  be  sufficient,  and  defend- 
ants agreed  to  an  amendment  of  the 
plana  In  certain  particulars,  If  ap- 
proved by  the  tenement  house  de- 

ftartment,  and,  this  approval  hav- 
ng  been  secured,  the  plans  were 
amended,  and  plaintiff  substantially 
performed  the  contract  according 
thereto,  the  filing  of  a  violation 
against  the  premises  by  the  build- 
ing department,  because  the  plans  on 
flle  had  not  been  changed  to  con- 
form to  the  amendment,  was  no  de- 
fense to  plaintifTs  right  of  action  on 
the  contract.  SSaek  v.  Qans.  75  Misc. 
117.  132  NTS  723. 

CeJ  Tarlatloiui  and  omissions  In 
ths  mnuunentation  of  a  building  may 
constitute  a  substantial  variance  and 
defeat  the  claim  of  a  substantial 

rrformance.     McEntyre  v.  Tucker, 
Misc.  228,  25  NYS  95,  23  NYCiv 
Froo  171. 

[f]  PssifimUoB  of  praetloallr 
eompletsd  work<-~A  contractor,  under 
a  contnct  for  the  construction  of  a 
gas  holder  and  tank  stipulating  that 
he  would  deliver  a  completed  struc- 
ture, that  the  same  would  not  be 
accepted  until  tested,  and  that  he 
would  hear  and  repair  all  damage  to 
the  -structure  caused  by  accident, 
can  recover  only  by  showing  per- 
formance, acceptance.  Or  waiver  by 
the  owner,  or  that  complete  perform- 
ance was  prevented  by  the  owner; 
and  a  total  destruction  of  the  appll- 
ancs  without  the  owner's  fault,  at  a 
time  when-  Qia  work  remaining  un- 
done was  trivial,  does  not  authorize 
a  recovery  under  the  theory  of  a 
substantial  performance,  liogan  v. 
Consolidated  Oas  Co.,  107  App.  Dlv. 
384,  96  NYS  168. 

[g]  XMd  not  snhstastlal  oomi^ 
aaoe. — (1)  A  foundation  wall  placed 
two  feet  under  ground  instead  of 
four.  Vlllhauer  v.  Gross,  138  App. 
Dlv.  10,  122  NYS  620.  (2)  Failure 
of  a  contractor  for  the  installation 
of  gas  and  electric  light  fixtures  to 
furnish  a  certificate  from  the  board 
of  fire  underwriters  as  required  by 
the  contract.  •  Empire  Lighting  Fix- 
ture Co.  V.  Browning.  93  Misc.  489, 
157  NYS  28*.  (3)  Failure  to  take 
vouchers  for  labor  and  turn  them  over 
to  the  owner,  when  the  contract  re- 
quires such  vouchers  In  terms,  Camp 
v.  Lauterman.  78  Or.  134,  152  P  288^ 
(4)  Where  the  contract  was  to  In- 
stall a  holler  with  a  capacity  of  five 
thousand  square  feet  radiation  and 
Insured,  and  the  boiler  Installed  was 
of  one-third  less  capacity  and  not  In- 
surable. McBlraevy,  etc.,  Co,  v.  St. 
Joseph's  Home  for  Girls,  1 43  NYS 
235.  (6)  A  contract  to  construct  "a 
modern  asphalt  roadway"  and  con- 
struction of  a  "cold  Kentucky  rock 
asphalt  street";  no  such  thing  as  the 
latter  being  known  when  tne  con- 


origioal  one/^  or  which  are  so  substantial  as  not 
to  be  capable  of  remedy,  and  an  allowance  out  of 
the  contract  price  will  not  give  the  owner  essentially 
what  he  contracted  for,*'  or  omits  work  that  can- 
tract  was  made.  Tennant  LAnd  Co. 
v.  Nordeman,  148  Ky.  361,  146  SW 
766.  (8)  Failure  to  place  heating 
pipes  and  speaking  tubes  called  for 
In  the  speclflcations.  Fox  v.  Clark. 
44  App.  Dlv.  626  mem,  60  NYS  237. 

41.  Higglns  Mfg.  Co.  v.  PearsOn, 
146  Ala.  B28.  40  S  679;  Golden  Gate 
Lumber  Co.  v.  Sahrbacher,  105  Csl. 
114.  38  P  636;  Fuchs  v.  Saladlno,  138 
App.  Dlv.  710,  118  NYS  172;  D'Amato 
V.  Gentile,  54  App.  Dlv.  626  mem,  66 
NYS  833  [aff  173  N.  Y.  596  mem.  66 
NB  1116  mem]:  Fox  v.  Davidson,  86 
App.  Dlv.  169,  66  NYS  624;  Faladlho 
Contracting  Co.  v.  Walsh,  144  NYS 
7;  Manthey  v.  Stock,  133  Wis.  107, 
113  NW  443. 

[a]  A  failnra  to  eomplr  with  the 
speotDoKtions  of  a  building  contract, 
where  some  of  the  deviations  and 
omissions  reduce  the  strength  and 
solidity  of  the  building,  and  others 
relate  to  matters  of  style  and  finish. 
Inferior  materials,  and  defective  con- 
struction. Is  such  substantial  non- 
performance as  will  bar  recovery  of 
the  contract  price,  apence  v.  Ham, 
27  App.  Dlv.  379.  60  NYS  960  faff 
168  N.  Y.  220,  67  NB  412,  61  LRA 
238]  (holding  that,  where  a  building 
contract  provided  that  girders  of  a 
certain  length  should  oe  properly 
placed,  and  that  a  wooden  partition 
should  be  placed  on  a  brick  wall  In 
the  basement,  a  failure  to  put  In 
such  fflrders  and  partition  consti- 
tuted a  substantial  deviation  from 
the  general  plan  of  the  work,  which 
precluded  a  finding  of  substantial 
performance  of  the  contract). 

4S.  Swain  V.  Seamens,  6  Wall. 
(U.  S.)  264,  19  L.  ed.  664  (holding 
that  It  is  not  sufilcient  to  erect  a 
building  costing  more  and  bettbr 
adapted  to  the  purposes  for  which 
it  is  intended  than  the  one  agreed 
to  be  built ) ;  Nance  v.  Patterson 
Bldg.  Co.,  140  Ky.  664.  131  SW  484. 
140  AmSR  898  (holding  that,  where 
defendant  contracted  to  build  a 
house  for  plaintiff  according  to '  a 
sample,  plaintiff  was  not  required  to 
accept  ' a  house  which  was  not  like 
the  sample,  although  equivalent  In 
value  or  utility,  but  was  entitled  .to 
refuse  performance  If  the  structure 
tendered  was  different  from  that  tt- 

Sulred,  allowing  only  for  Immaterial 
evlations  Involvliv  neither  change' 
of  plan,  material,  or  ceneral  charac- 
ter' of  workmaushlpT;  Conrady  -t, 
Loewer*s  Oambrlnus  Brewery  Co., 
107  NTS  94. 

43.  Cal.— Laldlaw  v.  Marye,  181 
Cal.  170,  65  P  811. 

III.— Simpson  Constr.  Co.  T.  Sten- 


berg,  124  III.  A.  822. 

Minn. — Hoglund  t.  Sortedahl,  101 
Minn.  859.  112  NW  408;  Cornish,  etc., 
Co.  V.  Antrim  Co-op.  Dairy  Assoc., 
82  Minn.  216,  84  NW  724;  Andsrson 
V.  Prlngle,  79  Minn.  438,  82  NW  692; 
Elliott  V.  Caldwell,  48  Minn.  867,  45 
NW  846,  9  LRA  62. 

N.  T. — Crouch  v.  Qutmann,  184  N. 
T.  46.  31  NB  271.  30  AmSR  608;  Van 
Clief  V.  Van  Vechten.  130  N.  Y.  571. 
29  NE  1017  [mod  66  Hun  467.  8  NYS 
760];  Bell  v.  Fox,  138  App.  Div.  5fl9, 
123  NYS  310;  D'Amato  v.  Gentile,  54 
App.  Div.  626,  66  NYS  833  [aff  173 
N.  Y.  596  mem,  65  NE  1116  mem]: 
Fox  V.  Clark,  44  App.  Div.  626,  80 
NYS  237;  Spence  v.  Ham,  27  App. 
Div.  379.  60  NYS  9G0  [aff  163  N.  Y. 
220,  67  NE  412.  61  LRA  288];  CahiU 
V.  Heuser.  2  App.  Div.  292.  37  NYS 
736;  Smith  v.  Sheltering  Arms,  89 
Hun  70,  35  NYS  62;  Anderson  v. 
Peterelt.  86  Hun  600.  33  NYS  741; 
FTannery  v.  Sahagian,  83  Hun  109,  31 
NYS  360;  Lewis  v.  Yagel,  77  Hun 
337,  28  NYS  833;  Weeks  v.  O'Brien, 
59  N.  Y.  Super.  28.  12  NYS  720  [aff 
141  N.  Y.  199,  36  NB  1851;  Krom- 
bach  V.  Teiielbaum,  90  NYS  387; 
Woolrelch  v.  Fettretch,  4  NTS  328. 

N.  D. — Braseth  v.  Bdinburg  State 
Bank,  12  N.  D.  489,  98  NW  79;  Ander- 


Digitized  by 


744  [9aj.j 


BUILDING  AND  CONSTRUCTION  CONTBACTS 


[§§  79-80 


not  be  dooe  by  the  owner  except  at  a  great  cost,** 
or  with  great  risk  to  the  building.*® 

What  the  parties  regard  at  the  time  of  construc- 
tion as  a  snbstantial  compliance  with  the  terms  of 
the  contract  constitutes  a  performance  in  law.*" 

[i  60]  6.  Perfcnmance  to  Satisfaction  of  Owner. 
Where  the  contract  merely  requires  the  builder  to 
perform  the  work  according  to  certain  plans  and 
qwcifleations,  it  is  not  necessary,  in  case  the  work 
is  so  performed,  that  it  also  be  performed  to  the 
satisfaction  of  the  owner.    Where,  however,  the 


contract  so  provides,  the  work  must  be  performed 
to  the  satisfaction  of  the  owner/^  unless  the  pro- 
vision is  waived.**  -Saeh  a  provision  is  sometimes 
eonstmed  as  not  making  the  owner's  declaration 
of  dissatisfaction  umclasive,  but  as  requiring 
merely  the  performance  of  the  work  by  the  builder 
in  such  a  substantial  manner  as  ought  reason- 
ably to  satisfy  the  owner,**  and  it  has  been 
held  that  the  owner  or  bis  agent  cannot 
capriciously  reject  the  work;  his  ^satis^tion 
must  be  in  good  faith  and  for  good  eause  shown,*" 


son  V.  Todd,  8  N.  D.  168,  77  NW  598. 

Or. — Pippy  V.  Wlnslow,  62  Or.  219. 
12B  P  298;  Edmunda  v.  Welling,  67 
Or.  103,  110  P  633. 

Pa. — Caughey  v.  Parker,  26  Pa. 
Snper.  289. 

Vt.— Viall  V.  Hubbard.  37  Vt.  114. 

WiB, — Hanntns  v.  Ft.  Atkinson 
School  Dist.  No.  6,  124  Wis.  84,  102 
NW  366;  Manitowoc  Steam  Boiler 
WorkB  V.  Manitowoc  Olue  Co.,  120 
Wis.  1,  97  NW  615;  Houlahaa  v. 
Clark.  110  Wis.  48.  86  NW  676. 

Xa]  A  oontnwt  for  OzUUiur  a  w*ll 
-to  la*  vlotoltT"  of  plaintiffs  farm. 
Is  not  complied  with  by  the  drllUng 
of  a  well  two  miles  distant  there- 
from, with  several  farms  interven- 
tBS.  In  re  Oil  Well  Lease.  18  Oh.  Clr. 
Ct.  886,  8  Oh,  Clr.  Dec.  860. 

41.  Tlce  V.  Moore,  82  Conn.  244, 
73  A  133,  17  AnnCas  113  (holding 
that,  where  a  contractor  agreed  to 
build  a  liouse  for  complainant  for 
three  tttousand  nine  hundred  and 
forty-flve  dollars,  and  abandoned  the 
contract  when  the  building  was  tn 
such  a  stage  that  It  would  require 
an  expenditure  of  two  thousand  two 
hundred  dollars  to  complete  it,  there 
was  np  substantial  performance): 
MartUB  V.  Houck,  39  Mich.  431,  38 
AmR  409:  Nesbit  v,  Braker,  104  App. 
Div,  393,  93  NYS  856:  Cahlll  v. 
Heuser,  2  App.  Dlv.  2^2,  87  NTS  736; 
SmlUi  V.  Sheltering  Arms,  89  Hun 

iO,  36  NTS  62;  Flannery  v.  Sahagiali, 
S  Hun  109,  31  NTS  360. 
fa]  Tlu  faot  that  aa  owur  oom- 
plntog  a  imiutog  Oeparta  fvom  the 
alaiw  by  introducing  additional  work 
U  not  material,  where  the  contract 
provides  for  alterations  tn  the  plane 
and  it  does  not  appear  that  the 
ohanges  were  made  in  bad  faith. 
Zlmmermann  v.  Jourgensen,  70  Hun 
S22.  24  NTS  170.  „ 
-  4S.  Flannery  v.  Sahaglan.  83  Hun 
•  109,  31  NTS  360. 

48.  Wlldey  v.  Paw  Paw  Fractional 
9(^ooI  Dist.  No.  1,  26  Mich.  419. 

47.  Scott  V.  Stewart,  161  Iowa 
141.  140  NW  421;  McCarren  v.  Mc- 
Nulty.  7  Gray  (Mass.)  129;  McNally 
JenklnsoR,  85  Pa.  Super.  288;  Man- 


alnc  V.  Ft.  Atkinson  School  Dlst.  No. 
«,  124 'Wis.  84,   102   NW  356. 
also  Contracts  [9  Cyc  618  et  segl 

Oontraoto  rMolrtor  wozk  to 


See 
1. 


nttsfaotorr  to  tha  VBWloyer  are 
vmlld.  OerlBoh  v.  Herol47T2  N.  J.  L.. 
SOB,  St  A  892.  AnnCa8l913D  627  [rev 
Sl  N.  J.  U  171.  79  A  1028]. 

(bl  OoMrtnuUoB  «t  eoatvaeta^ 
<1)  where  a  building  contract  pro- 
vided that  plaintiff  agreed  to  furnish 
defendant  with  certain  wire  doorp 
and  screens,  to  be  fitted  by  plaintiff 
In  defendant's  house,  payment  to  be 
made  "on  satlBtactoir  completion  of 
the  work,"  the  aatisfaction  by  de> 
fendant  with  the  work  requirea  as  a 
oondltlon  precedent  to  payment  re- 
lated to  the  manner  of  the  execution 
of  the  contract  by  plaintiff,  and  not 
to  dissatisfaction  with  his  own  eeleo- 
tion  of  the  materials  to  l>a  furnished 
and  the  work  to  be  done.  Hljrgtns 
Mfg.  Co.  V.  Pearson.  14S  Ala.  628.  40 
S  579.  (2)  Where  a  contract  pro- 
vides that  all  of  the  work  shall  be 
performed  to  the  satisfaction  of  the 
owner  or  his  superintendent.  If  he 
shall  appoint  one,  and  a  portion  of 
the  work  la  not  done  according  to 
the  speclflcatlons.  but  the  change  Is 
discussed  and  the  course  taken  ac- 
quiesced In  by  the  owner.  It  may  be' 


said  to  have  been  approved  by  him; 
but  to  KO  further  and  to  say  that  the 
fact  of  such  construction  without 
interference  la  conclusive  of  the 
question  of  approval  would  be,  in 
effect,  to  say  that  whatever  the  con- 
tractor could  succeed  in  doing  must 
be  taken  as  approved — a  proposition 
that  puts  such  a  premium  on  bad 
faith  as  to  be  untenable.  Boots  v. 
Steinberg.  100  Mich.  134,  68  NW  667. 

[c]  where  the  matenala  axe  to  ¥a 
approved  hj  the  owmer  before  being 
used,  the  builder  must  apply  to  him 
to  approve  them,  or  use  them  at  bis 
perir    Higglns  v.  Lee,  16  HI.  496. 

fd]  Owssr  or  repreaentatlve. — (1) 
Where  a  building  contract  provides 
that  the  builder  shall  erect  a  house 
in  a  good,  workmanlike  and  substan- 
tial manner  to  be  testified  by  a  cer- 
tificate of  an  architect,  and  ttiat  the 
last  payment  shall  be  made  when  all 
the  work  is  completed  to  the  satis- 
faction of  the  owner  or  his  repre- 
sentative, the  architect  is  not  the 
representative  of  the  owner.  Oerlach 
V.  Herold,  82  N.  J.  L.  605,  88  A  892, 
AnnCasl913D  627  and  note  [rev  81 
N.  J.  L.  171,  79  A  10281.  (2)  Where 
the  contract  provides  that,  if  the 
work  done  or  materials  furnished  by 
the  contractor  shall  be  unsatisfac- 
tory to  the  architect,  he  will  remove 
the  same  and  supply  others  that  will 
be  satisfactory,  the  contractor  la 
obliged  to  make  the  work  satisfac- 
tory to  the  architect.  Payne  v. 
Roberts.  214  Pa.  668,  64  A  86. 

[e]  ^vlteatloa  of  olanae— A 
clause  providing  that  the  work  was 
to  be  executed  to  the  full  sattsfao- 
tlon  of  the  architect  and  to  the  satis- 
faction of  the  owner  has  no  refer- 
ence to  the  quality  of  the  workman- 
ship or  materials,  and  is  put  in  the 
contract  only  to  prevent  any  change 
of  plan  or  design  without  the  con- 
sent and  aimroval  of  the  owner. .  Tets 
V.  Butterfleld,  64  Wis.  242.  11  NW 
631. 

48.  Fore  River  Shipbuilding  Co. 
V.  Southern  Pao.  Co.,  219  Fed.  887, 
136  CCA  129;  Dean  v.  Connecticut 
Tobacco  Corp.,  88  Conn.  619,  92  A 
408  (holding  that,  where  defendant 
owner  took  possession  of  and  used 
the  warehouse,  and  In  the  contrac- 
tor's action  for  the  balance  due  for 
construction  sought  a  determination 
whether  plaintiff  had  performed  the 
contract  and  damages  for  failure 
therein,  It  waa  a  waiver  of  a  contract 

Srovlslon  that  the  work  should  be 
one   to    the  eatlsf action   of  .the 
owner). 

Aoomlaaee  anA  valm  gSBwaPy 

le^lnira  SI  188-141. 


see 


Sobmul- 
V.  New 
Cas.  NO. 


Co.  T. 


40.  U.  S.— Caldwell  v. 
bach.  176  Fed.  439;  Lee 
Haven,  etc.,  R.  Co.,  IB  F. 
8.197. 

Ala. — ^Snectrlo  Ughthur 
Blder,  IIB  Ala.  188,  !l  Biil 

Ark. — Ark-Ho-Zlnc  Co.  v.  Patter- 
son. 79  Ark.  606.  9S  8W  170. 

III.— Grlkson  v.  Ward,  26S  III.  2B9, 
107  NB  593,  AnnCa8l916B  497. 

Mass. — Tbbin  v.  Kelts,  207  Mara. 
304.  93  NE  696;  Hawkins  v.  Qraham, 
149  Mass.  284,  21  NE  312,  14  AmSR 
422 

Minn.— O'Dea  v.  Winona,  41  Minn. 
424.  43  NW  97. 

N.  T.— Thomas  v.  Gage,  156  N.  T. 
612.  51  NB  307:  Doll  v.  Noble,  116 
N.  T.  880,  22  NB  406,  15  AmSR  898, 
G  LRA  664;  Duplex  Safety  Boiler  Co. 


V.  Garden,  101  N.  T.  387,  4  NE  749. 
64  AmR  709  and  note;  Hummel  t. 
Stern,  16  Misc.  27.  36  NTS  443:  Lrf>gao 
V.  Berkshire  Apartment  Assoc..  II 
NTS  164. 

S.  D.— RIchison  v.  Mead.  11  S.  D. 
639,  80  NW  181. 

wash. — Camp  v.  Neufelder.  49 
Wasll.  426,  96  P  640.  22  LRANS  376. 

Bng. — Dallman  v.  King,  4  Blng.  N. 
Cas.  106,  33  ECL  619.  132  Reprint 
729-  Parson  v.  Sexton,  4  C.  B.  B9>, 
66  BCI>  S»9.  186  Reprint  7S1. 

Biit  Bee  Contracts  [9  Cyc  618  et 
seal. 

"In  doubtful  cases,  courts  have 
been  Inclined  to  construe  agreements 
of  this  class  as  agreements  to  do 
the  thing  in  such  way  as  reasonably 
ought  to  satisfy  the  defendant"  (em- 

SlQyer).     Hawkins  v.  Oraham,  Hi 
:ass.  284,  288,  21  NB  812.  14  AmSR 
422. 

[a]  ^There  is  ao  reason  why  the 
dootztoa  of  sabstaatlal  performanoa 
■honld  not  MPly  where  the  contract 
is  to  be  performed  to  the  satisfac- 
tion of  the  owner,  according  to  the 
usual  meaning  of  this  expression  as 
applied  to  contracts  of  this  kind, 
namely,  to  his  satisfaction,  so  far  as 
he  Is  acting  reasonably  in  consider- 
ing the  wont  in  connection  with  the 
contract.  This  doctrine  does  not 
apply  where  the  builder  Intends  not 
to  perform  the  contract.  But  an  In- 
tentional omission  to  -  do  certain 
things  called  for  by  the  contract,  if 
be  believes  that  they  are  not  called 
for.  and  intends  In  good  faith  to  do 
all  thaC  he  has  agreed  to  do,  does 
not  prevent  the  application  of  the 
dootrlne."  Bbuidy  v.  Bliss,  264  Mass. 
613,  619.  90  NB  8(4,  184  AmSR  171 
and  note. 

[b]  niwrtraUoBS,— (1)  Where  a 
oontract  provides  that  work  is  to  b« 
done  according  to  certain  plans  and 
■peclflcations,  and  materials  fur- 
nished to  be  of  the  best,  and  to  be 
to  the  entire  satisfaction  of  the 
architect  and  owner,  if  It  appears 
that  the  materials  furnished  were 
satisfactory,  and  that  the  work  was 
done  aceordlnK  to  the  plans  and 
speclflcatlons.  the  contractor  Is  en- 
titled to  recover.  McNeil  v.  Arm- 
strong. 81  Fed.  943,  27  CCA  16.  (2) 
Where  an  owner  employs  a  contrac- 
tor to  construct  a  vault  under  a  con- 
tract which  binds  the  owner  to  pay 
therefor  on  the  completion  of  tbc 
work  to  his  satisfaction,  and  the 
owner  reoojniises  a  liability,  he  can- 
not thereazter  be  permitted  to  held 
that  the  contractor  has  not  complied 
with  the  tarma  of  the  contract.  Hc- 
Xansle  v.  Decker,  94  N.  Y.  666.  (» 
Under  a  contract  to  sink  a  well  on 
a  term  which  is  to  produce  a  flow 
of  water  satlsfactorr  to  the  owner, 
the  owner  is  entitled  to  a  well  tlut 
will  supply  a  reasonable  and  sulB- 
elent  quantity  of  water  for  tbe 
wants  and  needs  of  himself  and  of 
a  farm  of  that  Oharacter  In  thet 
neighborhood.  Rlchlson  v.  Mead,  U 
S.  D.  639,  80  NW  131.  See  also  infn 
S  82. 

[c]  A  eoatraotor,  asTsslnr  to  »- 
model  hoaaos  to  the  'i»erfeet  satis- 
faction" of  the  owner,  must  perform 
the  work  in  such  a  manner  that  the 
owner,  acting  as  a  reasonable  man 
under  the  drcumstancea,  must  bo 
satisfled  with  It.  Tobtn  v.  Kells.  lOT 
Mass.  804,  98  NB  696. 

88.   Hlggina  Mfg.  Co.  v.  P«ar«>a 


For  later  easosi  dtvMepaMBts  and  tlkmagtm  in  the  law  see  cumulative  Annotatlona,  same  title. 
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but  if  for  good  eanse  he  may  in  gOod  faith  refuse 
to  accept  the  work.'^  Thus  a  eontraet  to  install  a 
heating  plant  in  a  manner  satiBfactoiy  to  the  owner 
of  the  bnilding  has  l»een  hdd  merely  to  require  the 
installation  of  the  plant  in  sneh  a  manner  as  should 
xrastmably  satisfy  the  ovner,  and  not  to  permit  the 
owner  to  express  dissatisfaetion  as  a  matter  of 
mere  eapriee;"  and  the  same  has  been  held  true 
vith  r^ard  to  a  eontraet  to  do  the  poUdung  on  the 
woodwork  of  a  building  to  the  satisfaction  of  the 
owneTf"  to  sink  a  well  to  the  satiafaetimi  of  the 
luKlowner,^  and  to  do  railroad  eonstmetion  work 
to  the  "full  satisfaction"  of  the  railroad  company." 
Written  notice  of  the.ownw's  dissatisfaetion  must 
be  giTen,  if  the  contract  so  prescribes,"  Where  the 
work  is  being  done  by  a  snbeontraetor,  the  general 
contractor  is  entitled  to  determine  whether  it .  is 
being  done  according  to  the  contract  and  direct  the 


manner  of  performance^  and  his  directions  in  good 
faith  under  an  honest  smse  of  dissatisfaetion  are 
conclusive." 

81]  6.  Onanutr  or  Wsmaty  of  FerforaMiwtt— 
a.  Li  GounL  Where  the  eontracttn-  agrees  to 
build  a  structure  to  be  used  for  a  particiSar  pur- 
pose, there  is  an  implied  agreement  <m  his  part 
that  the  stmctare  whea  completed  will  be  swviee- 
able  for  the  purpose  intended;"  and  where  false 
r^jresmtations  are  made  concerning  the  subject 
matter  of  the  contract  or  as  to  any  material  matter 
concerning  the  same,  such  representations  ordi- 
narily amount  to  a  Trarranty,"  but  not  where  they 
constitute  no  material  part  of  the  contract."*  Where 
the  contract  contains  s  guaranty  or  warranty,  ez' 
press  or  impliedi  that  the  builder's  work  will  be 
sufficient  for  a  particular  purpose  or  to  accomplish 
a  certain  result,  unless  waived  by  the  owner,  the 


146  Ala.  t>28.  40  S  S79:  SchUess  v. 
Grand  Rapids,  131  Mich.  G2,  90  NW 
TOO  (holding  that  a  condition,  in  a 
contract  requiring  the  erection  of  a 
va.ll  accordlns  to  plans  and  specifl- 
cattons,  that  the  employer  shall  de- 
termine all  questions  as  to  perform- 
ance, does  not  entitle  the  employer 
to  reject  the  work  and  preclude  an 
Inquiry  Into  the  reason  of  such  re- 
fusal, but  the  issue  of  substantial 
performance  may  be  raised  in  an  ac- 
tion by  the  contractor  for  the  agreed 
price):  Marcus  v.  Nelson,  119  NYS 
108E  (holding  that,  although  plaintiff 
agre«d  to  paint  and  calcimine  certain 
rooms  to  the  satisfaction  of  defend- 
ant's agent,  the  agent  could  not  arbi- 
trarily reject  the  work  on  the  ground 
that  ft  was  not  satisfaotory  to  him. 
If  It  was  in  fact  well  done.  It  not 
being  of  such  a  nature  as  to  permit 
the  exercise  of  individual  taste); 
Fessman  v.  Barnes,  (Tex.  Civ,  A.)  108 
SW  110.  But  see  Fairmont  Plumbing 
Co.  T.  Carr,  B4  W.  Va.  272,  283,  49  SB 
1S8  (where  Uie  work  was  to  be  com- 
pleted to  the  satisfaction  of  the 
owner  and  the  architect,  and  the 
court  said:  "Dissatisfaction  In  such 
case  Is  a  question  of  fact.  If  It 
exists,  reasonable  or  not,  if  honest, 
that  Is  enough;  Its  accuracy  In  Judg- 
ment cannot  be  Inquired  into").  See 
also  Contracts  ti  Cyc  618  et  seqt. 

[a]  "K*  la  towaA  to  be  sattsAsA 
when  he  has  no  reason  to  be  dls- 
aatlafled."  UlgglDS  Mfg.  Co.  v.  Pear- 
son. 146  Ala.  628,  631,  40  B  S79. 

[b]  A  eoBtraet  to  nxnlslLainamr- 
tectulBtf  plant  "to  tlks  aooeptanoe" 
of  a  party  Is  performed  if  the  plant 
Is  such  that  a  reasonable  man.  In 
view  of  the  apeclflcatlons,  ought  to 
be  satisfied  with  it  as  conforming  to 
the  contract,  and  be  cannot  refuse 
to  accept  It  merely  because  its  capac- 
ity ts  insufficient  to  do  all  the  work 
that  he  desires.  Cashman  v.  Proc- 
tor, 200  Mass.  272.  86  MB  S84. 

[e]  QBSBtton  tor  Jnnr«— Where  a 
contractor  agrees  to  plaster  fifty- 
four  houses  to  the  sattstacttMi  of  the 
owner  and  his  fftiarantor,  and  the 
latter  receives  from  the  owner 
money  sufficient  to  pay  the  plasterer, 
and  payments  are  made  from  time 
to  time  without  any  expression  of 
disapproval  of  the  work,  and  the  last 
payment  is  refused  by  the  guarantor 
on  the  ground  of  Insufficiency  of 
funds,  the  ease  is  for  the  Jury  to  de- 
termine whether  or  not  the  dissatis- 
faction with  the  work  shown  by  the 
guarantor  at  the  trial  la  not  a  mere 
subterfuge  to  relieve  the  guarantor 
from  the  obligation  to  pay.  Bolton 
V.  Central  Trust,  etc.,  Co..  42  Pa. 
Super.  605.  Performance  as  ques- 
tion of  fact  generally  see  infra  g  83. 

SI.  Mitchell  V.  Williams,  80  App. 
Div.  527.  80  NTS  864  (holding  that, 
where  a  building  contract  provided 
that  the  work  snould  be  done  to  the 
owner's  satisfaction  in  a  perfect 
workmanlike  manner,  and  should  be 
accepted  by  him.  and  after  the  work 
was  finished  the  owner  refused  to 
accept  it  and  pointed  out  defects  to 


the  contractor,  which  he  made  no  at- 
tempt to  remedy,  the  fact  that  the 
work  was  done  under  defendant's 
supervision  during  Its  progress  was 
Immaterial);  Marshall  v.  Ames,  11 
Oh.  Clr.  Ct.  863,  B  Oh.  Clr.  Deo.  403; 
Wilbur  v.  BlniAam.  8  Oh.  Clr.  CX 
469,  8  Oh.  Clr.  £)eo.  262;  Slngerlr  v. 
Thayer,  108  Pa.  891,  2  A  280,  66  AmR 
207. 

[a]  XxaBLplsB  of  such  refusal 
have  arisen  (1)  where  the  contrac- 
tor agreed  to  install  an  elevator  In 
a  building  which  should  work  to  the 
satisfaction  of  the  owner  of  the 
building  (Singerly  v.  Thayer,  108  Pa. 
291,  2  A  230,  66  AmR  207).  (2)  and 
where  the  contract  was  to  move  a 
house  and  to  erect  1%  on  a  new  foun- 
dation to  the  satisfaction  of  the 
owner  (Marshall  v.  Ames,  11  Oh.  Clr. 
Ct.  268,  6  Oh.  Clr.  Dec  403). 

[b]  Boaest  die— tisfaetton  pre- 
TSBts  reeoreiTi  and  hence  In  an  ac- 
tion by  the  contractor  It  Is  error  to 
refuse  so  to  Instruct.  Hawken  v. 
Daley,  66  Conn.  16,  81  A  1063. 

[c]  Ohjeotlone  of  the  owner  wUoh 
am  gennwe  (l)  and  not  unreason- 
able or  capricious  must  be  sus- 
tained. Morgan  v.  Gamble,  230  Pa. 
166,  79  A  410.  (2)  An  honest,  rea- 
sonable objection  by  the  owner.  If 
sustained  by  the  evidence.  Is  a  suffi- 
cient defense  to  an  action  on.  the 
contract.  Meacbam  Gardner.  27 
Pa.  Super.  294. 

[d]  Where  a  ptambec  saten  iato 
a  ooatxaot  to  do  eertala  pXraUw 
work  In  a  workmanlike  manner  with 
materials  designated,  both  work  and 
labor  to  be  done  to  the  satisfaction 
and  approval  of  the  employer,  and 
the  latter  after  the  work  Is  fin- 
ished expresses  his  dissatisfaction 
with  It,  specifically  pointing  out 
various  defects  of  a  material  charac- 
ter, showing  that  the  objections  are 
not  merely  capricious,  and  such  de- 
fects are  not  corrected,  the  plumber 
Is  not  entitled  to  recover  the  con- 
tract price.  McNally  v.  Jenklnson, 
36  Pa.  Super.  288. 

SS.  Hawkins  v.  araham.  149  Mass. 
284,  21  NB  312.  14  AmSR  422.  But 
see  Fairmont  Plumbing  Co.  v.  Carr, 
64  W.  Va.  272,  46  SB  458  (where  a 
contract  for  the  plumbing  and  heat- 
ing of  a  house,  which  provided  for 
partial  payments  and  that  the  final 
payments  should  he  made  when  the 
work  was  completed  satisfactorily 
to  ths  owner  and  architect,  was  held 
to  give  the  owner  or  architect  abso- 
lute rlsfat  of  rejection  of  the  work, 
and.  his  reasons  for  rejection  could 
not  be  Ignored,  If  not  fraudulent). 

03.  Doll  T.  Noble,  118  N.  T.  280, 
22  NB  406,  16  AmSR  398.  6  LRA 
554. 

54.  Blectrlc  Ughttng  Co.  v.  Blder, 
116- Ala.  138,  21  S  983  (holding  that 
the  provision.  In  a  contract  for  mak- 
ing a  well,  for  payment  on  "satis- 
factory completion''^  of  the  well  and 
compliance*  with  the  agreed  condi- 
tions, makes  payment  contingent  on 
defendant's  satisfaction:  but  that  the 
dissatisfaction    must   be    In  good 


faith,  and  with  the  performapce  of 
the  conditions  of  the  contract,  not 
with  the  well  In  respect  to  matters 
not  contracted  for) ;  Rlchlson  v. 
Mead.  11  S.  D.  639,  80  NW  181  (hold- 
ing that,  under  a  contract  to  sink  a 
well  which  will  produce  a  flow  of 
water  satisfactory  to  the  owner,  he 
cannot  arbitrarily  say  that  he  is  dls- 
satlsfled  and  refuse  to  pay  for  It, 
If  it  does  In  fact  satisfy  his  needs). 

[a]  XUnstratton. — Where  plaintiff 
agreed  to  dig  a  well  to  a  certain 
depth  for  so  much  a  foot,  unless  a 
supply  of  water  satisfactory  to  de- 
fendant should  be  found  at  a  less 
depth,  defendant  will  not  be  per- 
mitted arbitrarily  to  say  that  a  sup- 

Rly  at  less  than  the  agreed  depth 
I  not  satisfactory  and  therefore  re- 
fuse payment  for  the  work  per- 
formed; but,  If  the  supply  found 
was  fully  sufficient  for  the  purposes 
for  which  It  was  Intended.  It  will 
be  held  that  defendant  should  b^ 
satisfied.  Fessman  v.  Barnes,  (Tex. 
Civ.  A.)  108  SW  170. 

[b]  Aoeeptanoe  of  a  wsU  Is  not  a 
condition  precedent  to  payment, 
under  a  contract  providing  that 
thirty  days  after  "satisfactory  com- 
pletion" of  the  well  defendant  would 
pay  for  It,  partly  In  cash  and  tMurtly 
by  notes  due  at  certain  periods  from 
"[said]  satisfactory  termination  and 
acceptance."  Blectrlc  Lighting  Co. 
V.  Blder,  116  Ala.  188.  21  S  988. 

66.  Lee  v.  New  Ehvsn,  etc.,  R. 
Co.,  15  F.  Cas.  No.  •,1*7.  See  alto 
Infra  S  266. 

68.  Sweatt  v.  Hunt,  42  Wash.  56. 
84  P  1. 

87.'  Dublnsky  v.  Wells  Bros.  Co.. 
218  Mass.  282,  106  NB  1004. 

68.  Florida  R.  Co.  v.  Smith,  21 
Wall.  (U.  S.)  266,  21  L.  ed.  611; 
Farnsworth  v.  Garrard,  1  Campb. 
38:  Grounsell  v.  Lamb,  1  M.  ft.  W. 
362.  160  Reprint  469. 

66.    Callahan  Constr.  Co.  v.  .U.  S. 
47  Ct.  CI.  177. 

60.  Erie  City  Iron  Works  v.  Cuah- 
noc  Paper  Co.,  113  Me.  222.  93  A  356 
(mere  estimate  of  quantities) :  Ot- 
tumwa  Bridge  Co.  v.  Corrlgan,  261 
Mo.  667.  168  3W  39. 

[a]  Bepresentatlons  not  aatovBt- 
Img  to  wamnty. — ^Where  a  paper  en- 
titled "Available  Quantities  of  Ma- 
terial for  Simbankment"  was  tflven 
to  a  contractor,  before  he  made  his 
bid  for  the  oonstructlcm  of  an  earth* 
work  fbr  a  canal,  and  subsequently 
the  contract  was  entered  Into,  the 
paper  not  being  made  a  part  thereof, 
and  bidders  having  been  told  to  make 
their  own  InvesUgatlon,  this  con- 
tractor representing  in  his  bid  that 
he  had  made  It  "with  a  full  knowl- 
edge of  the  work  to  be  done"  and 
having  "fnllr  Informed  himself  of 
the  character  of  the  materials,"  de- 
fendants' reprosentatlon  cannot  be 
treated  as  a  warranty.  Callahan 
Constr.  Co.  v.  U.  8.,  47  Ct.  CI.  177. 

ei.  Fore  River  Shipbuilding  'Co. 
V.  Southern  Pac.  Co.,  819  FedT  887, 
186  CCA  129;  BarMea^  Bent,  1» 
111.  A.  427   (acts  nofSqaatltuUdE. 

Digitized  byAjtTOytC 


746  [9C.J.] 


BVlLDim  AND  CONSTBVCTIOIf  CONTRACTS 


l§  81 


risk  of  accomplishing  such  purpose  or  result  is  on 
the  boilder,"*  and  there  is  no  substantial  perform- 
ance unless  the  work  is  sufficient  for  such  purpose 
or  aceomplishes  such  result."  But  where  he  agrees 
to  build  according  to  certain  specifications  and  guar- 


a  waiver  of  a  ffuaranty  of  a  heating' 
plant). 

[a]  BnlMlitr  ■Up* — provision 
In  a  contract  that  the  last  Install- 
ment of  the  price  should  become  due 
and  payable  when  the  performance 
of  the  ship  should  have  equaled. 
"In  the  opinion  of"  the  purchaser. 
In  a  Batfsfactory  and  substantial 
manner  the  requirements  of  the  war- 
ranty as  to  speed  and  coal  consump- 
tion, called  for  actual  performance 
on  the  part  of  the  ship  and  to  the 
satisfaction  of  the  purchaser:  but 
the  purchaser  waived  his  right  to 
insist  on  actual  performance  to  his 
satisfaction.  If  after  delivery  of  the 
ship  to  htm  Its  Btcucture  was  so 
damaged  through  his  negligence  as 
to  render  It  Incapable  oi  complying 
with  the  warranty,  and  under  such 
circumstances  the  purchaser  may  be 
required  to  pay  the  Installment,  on 
Its.  being  established  that  the  ship, 
when  delivered,  had  the  capacity  to 
meet  the  stipulated  requirements  as 
to  speed  and  coal  consumption.  Fore 
River  Shipbuilding  Co.  v.  Southern 
Pac.  Co.,  219  Fed.  387,  136  CCA  129. 

60.  U.  S. — Wilson  v.  Cooper,  95 
Fed.  625. 

Conn. — New  Haven  v.  Bastern  Pav. 
Brick  Co.,  78  Conn:  689.  63  A  617. 

III. — Shoenberger  v.  Blgin,  164  111. 
80,  4S  NB  434  [aff  69  111.  A.  384]. 

Iowa.~-Cooper  v.  Scott  Co..  143 
Iowa  744,  120  NW  631;  Ideal  Heating 
Co.  V.  Kramer,  127  Iowa  187,  102  NW 
840. 

ma. — Conner  V,  Mt.  Vernon  Co., 
2E  Md.  66. 

Mass. — Erlckaon  v.  Oeorge  B.  H. 
Hacomber  Co.,  211  Mass.  311.  97  NE 
616. 

Mich. — Reedy  Bl.  Mfg.  Co.  v.  Peck. 
149  Mich.  657.  118  NW  300  (failure 
of  an  elevator  contractor  to  comply 
with  a  warranty  as  to  the  pressure 
of  water  In  operatlnjr  an  elevator); 
Bell  V.  Harvey,  SO  Mloh.  SO.  14  NW 
608. 

N.  J.— Brown  v.  Nevlne.  84  N.  J. 
Ih  215,  86  A  938  (warranty  against 
leakage  of  roof). 

N.  T. — Condlct  V.  Onward  Constr. 
Co..  210  N.  T.  88,  103  NE  886:  How- 
ard V.  Albright,  129  App.  Div.  763,  114 
NTS  194;  White  v.  Von  Waffensteln. 
47  Misc.  670,  94  NTS  2B7;  Miller  v. 
Winters,  144  NTS  861. 

Or. — Pendleton  v.  Saunders,  19  Or. 
9,  £4  P  606. 

Va. — Lambert  v.  Jenkins,  112  Va. 
876.  71  SE  718,  AnnCasl91IB  778. 

Ga,n. — Oreenway  v.  Oardlner,  20 
CdnLTOccNotes  68. 

Man. — MacKlssock  v.  Black,  3  Dom 
LR  663,  21  WestLR  424. 

N.  w.  Terr. — Toronto  Radiator 
Mfg.  Co.  V.  Alexander,  2  Terr.  L, 
120. 

ejus. — R«ld  V.  BIrks,  39  Que.  Super. 
138.   

[a]  ■xftmt  of  guaranty. — Where 
the  contract  and  speclflcatlons  state 
just  what  the  contractor  is  required 
to  do  and  the  manner  In  which  It  Is 
to  be  done,  a  stipulation  that  a  part 
of  the  building  la  "to  be  guaranteed 
and  kept  in  repair  for  two  years" 
imports  merely  a  guaranty  that  the 
work  and  materials  shall  remain  In 
good  order  for  that  time.  Brickaon 
V.  George  B.  H.  Macomber  Co.,  211 
Mass.  311,  97  NE  616. 

[bj  JSepalr  of  pavsmmt. — An 
undertaking  to  furnlsn  paving  brick 
of  such  a  quality  that  the  pavement 
constructed  of  them  will  require  no 
repairs  on  account  of  defective  brick 
for  five  years  is  a  guaranty  of  the 
quality  of  the  brick  rather  than  an 
agreement  to  maintain  the  pavement 
and  keep  it  in  repair  for  such  period. 
New  Haven  v.  Eastern  Pav.  Brick 
Co..  78  Conn.  689,  63  A  517. 

[c]   Wlws*  a  ooatnwtor  gnana- 


teed  that  the  wozfemanaUp  shoald 
be  first  olass  and  satisfactory  in 
every  reapect,  the  term  "workman- 
ship." as  used  in  such  guaranty,  was 
sufficient  to  protect  the  owner 
against  the  use  of  bad  or  unsuitable 
materials  by  a  subcontractor.  Lam- 
bert V.  Jenkins,  112  Va.  876,  71  SB 
718,  AnnCasl913B  778. 

[d]  nitezlng  plaut.r— Under  a 
contract  with  a  city  to  construct  a 
newly  designed  apparatus  for  filter- 
ing water,  to  stand  certain  tests,  the 
risk  that  the  apparatus  will  stand 
the  tests  and  demands  made  on  It  Is 
on  the  contractor.  Shoenberger  T. 
Elgin,  164  IlL  SO,  46  484  Caff  E9 
111.  A.  884]. 

[e3  Heating  planb— (1)  Where  a 
contractor  in  his  written  contract 
to  erect  a  dwelling  bouse  guarantees 
that  a  heating  plant  to  be  installed 
will  be  of  a  certain  heating  capacity, 
the  contractor  is  liable  on  such 
guaranty,  although  the  owner  has 
him  place  seats  over  some  of  the 
radiators,  the  contract  expressly  giv- 
ing -the  owner  the  right  to  make 
such  changes,  to  be  paid  for  as  ex- 
tras, without  Invalidating  the  con- 
tract, and  the  contractor  not  asking 
for  a  modification  of  his  guaranty. 
Baylies  v.  Bent,  186  lU.  A.  437.  (2) 
In  the  absence  of  an  express  guar- 
anty, the  law  Imports  a  warranty 
that  the  beating  system  installed 
will  be  proper  and  suitable.  Miller 
V.  Winters,  144  NTS  351. 

if]  as  to  eost^A  statement  in 
Tltten  agreement  by  a  contractor 
to  build  a  house  at  a  coat  of  "about" 
three  thousand  five  hundred  dollars 
Is  a  mere  expression  of  Judgment 
and  does  not  amount  to  a  warranty 
or  a  condition  limiting  Its  coat  to 
that  figure.  MaoKissock  T.  Black. 
(Man.)  S  DomLR  668,  21  WestLR 
424. 

TalUlty  of  provision  gaaraatMlng 
work  see  eupra  S  29. 

63.  Early  V.  O'Brien,  61  App.  I>1t. 
669,  64  NTS- 848;  MacKnlght  Flintic 
Stone  Co.  v.  New  York.  13  App.  DIv. 
231,  43  NTS  139;  Sherwood  v.  Hout- 
man.'  73  Hun  644,  26  NTS  160;  Weeks 
V.  O'Brien,  69  N.  T.  Super.  28,  12 
NY3  720  [rev  on  other  grounds  141 
N.  T.  190.  36  NE  186].  See  also  Mac- 
Knight  Flintic  Stone  Co.  v.  New 
York,  160  N.  Y.  72.  64  NE  661  [rev 
31  App.  Dlv.  232,  62  NTS  7471. 

[a]  Attempted  npalv  saasfrlng 
guaranty'— Where  a  contract  to  con- 
struct the  roof  of  a  building  guar- 
anteed the  materials  and  workman- 
ship and  agreed  to  make  necessary 
repairs;  the  fact  that  the  bulldci- 
thereafter  attempted  to  repair  the 
roof  and  thought  that  he  nad  done 
so  did  not  constitute  a  complete  per- 
formance of  the  guaranty,  where  it 
was  not  acceptea  by  the  owner  a» 
such.  Duggleoy  v.  I<ewl8  Roofing 
Co.,  189  Iowa  482,  116  NW  711. 

[b]  The  afTMmeak  of .  a  ooa- 
tnwtor to  fnxBUA  a  rnarantr  atalaM 
Isakago  In  the  roof  of  a  building  la 
not  substantially  performed  by  con- 
structing a  roof  to  which  no  pres- 
ent objection  is  made,  for  the  guar- 
anty Itself  may  be  valuable.  Nich- 
ols V.  Roberts,  144  Iowa  212,  122  NW 
842. 

[c]  wamatj  of  floon<— Where  a 

builder  contracted  to  furnish  a  apecl- 
fled  fioorlng  with  a  warranty  that 
the  floora,  when  laid,  would  be  serv- 
iceable, firm,  and  hard,  and  it  was 
conclusively  shown  that  after  the 
floors  had  been  flnlshCMl  they  became 
soft  and  discolored,  would  retain 
the  marks  of  shoe  prints,  and  were 
practically  useless,  there  was  no 
sufficient  substantial  performance  to 
entitle  him  to  recover  the  price.  Aa- 
bestolith  Mfg.  Co.  V.  Kerley,  129  NTS 
612. 


antecs  the  sufficiency  of  the  work  he  is  not  required 
to  do  more  than  the  specifications  call  for,**  and 
there  is  no  implied  agreement  ox).  the  part  of  the  con- 
tractor that  the  work  when  con^leteil,  aoecwding  to 
plans  and  specifications,  will  be  safe  and  fit  for  the 

working  plaaL — 

I  furnish  a  plant 


[d]  Verfeotlr 

An  agreement  to 
constructed  from  described  machin- 
ery which  shall  work  successfully 
and  perfectly  is  performed  If  the 
plant  works  successfully  and  per- 
fecty  when  required  to  do  the  work 
which  such  machinery  ought  to  ac- 
complish, the  contract  creating  a 
warranty  as  to  capacity  to  this  ex- 
tent only.  Cffahman  v.  Proctor,  200 
Mass.  272,  86  NE  284. 

[e]  Ontmt  of  faotory,.— An  agree- 
ment to  build  and  operate  a  factory 
with  a  capacity  of  "ten  new  box  cars 
per  day"  means  ten  cars  In  an  ordi- 
nary working  day,  and  Is  not  per- 
formed by  constructing  a  plant  cap- 
able of  turning  out  that  number  of 
cars  in  twenty-four  hours,  by  run- 
ning night  ana  day,  with  two  shifts 
of  men.  Fay,  etc.,  Co.  v.  Brown,  96 
Wis.  434.  71  NW  895. 

[f]  Wker*  a  person  eagaged  In 
tlie  work  of  fire-proofing  milUlsn 
contracted  to  furnish  all  materials 
and  to  perform  all  the  labor  in  con< 
nectlon  with  the  work  of  flreproot- 
Ing  a  hotel  building  under  construc- 
tion, including  concrete  floors,  stair- 
ways, fireproof  partitions,  etc,  and 
also  to  furnish  the  structural  steel 
required  for  the  building,  which  It 
did  not  manufacture,  an  express  war- 
ranty in  the  contract  that  such  steel 
should  be  sufllclent  to  carry  loads 
as  specified  by  the  architects  did 
not  exclude  an  Implied  warranty 
that  the  contract  for  the  fireproofing 
work  should  be  performed  in  a  work- 
manlike manner,  and  all  materials 
used  should  be  suitable  to  render 
the  construction  flt  for  the  purposes 
intended.  Oeneral  Fl  rep  roofing  Co. 
V.  Wallace,  176  Fed.  660,  99  CCA  204. 

64.    Bush  T.  Jones.  144  Fed.  941. 

76  CCA  682,  6  LRANS  774  (holding 
that  a  clause  in  the  speclflcationa 
for  the  foundation  of  a  building, 
drawn  by  the  architect  and  made  a 
part  of  the  contract,  "the  whole  to 
be  made  perfectly  water-tight  and 
guaranteed,"  did  not  constitute  a 
guaranty  by  the  contractor  that  tha 
cellar  ahould  be  water-tight,  where 
the  speeiflcations  prescribed  in  de- 
tail the  manner  of  construction  and 
the  materials  to  be  used,  but  was  a 
guaranty  only  of  his  compliance 
with  the  apeclflcatlona  and  of  the 
elTectiveness  of  his  work  in  matters 
about  which  he  had  a  discretion); 
Smith  T.  Consumers'  Cotton-Oil  Ca, 
88  Fed.  369,  SO  CCA  103;  Jones,  etc., 
Steel  Co.  v.  Abner  Doble  Co.  16!  CaL 
497,  123  P  290:  Tide  Water  Bldg.  Co. 
V.  Hammond,  144  App.  Dir.  020,  129 
NTS  35S  (holding  that  a  building 
contractor  guaranteeing  a  roof  to 
be  water-tlgnt  was  not  bound  to  do 
more  titan  the  speeiflcations  required 
to  make  it  so);  Dwyer  v.  New  Yorli, 

77  App.  1>1T.  224,  79  NTS  17  (holding 
that,  where  a  contract  expressly  pro- 
vided that  the  work  should  be  done 
to  the  satisfaction  of  the  commis- 
sioners and  the  architect  appointed 
by  them,  and  in  accordance  with  the 
drawings  and  directions  given  and  the 
specifications,  and  following  the  spee- 
iflcations was  the  clause:  "Qenerally: 
The  work  Is  all  to  be  performed  in  a 
thorough  and  mechanical  manner,  and 
rendered  thorouriily  watertight,  all  to 
be  subject  to  the  approval  of  the 
architect,"  the  contmetor'a  under- 
taking was  to  make  the  work  water- 
tight only  BO  far  as  a  construction 
in  accordance  with  the  plans  would 

8 reduce  auch  results);  Wiggins  v. 
olumbian  Flre-Proollng  Co.,  227  Pa. 
611,  76  A  742;  Harlow  t.  Homestead. 
194  Pa.  67,  45  A  87  (holding,  under  a 
contract  to  do  work  in  accoraance  wlUi 
definite  plana  and  specifications,  al- 
tnough  there  is  &  provision  tn  the 
apeomeations,  that  "^ho  work  contem- 


For  latov  oaaoSi  davelcqymsnts  and  ohaagM  In  the  law  see  cumulative  Annotations,  same  title, 
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parposea  intended;"  nor  is  the  oontraetor  resp<mu- 
ble  for  his  failure  to  perform  the  vork  aoeording  to 
gnuanty,  if  snch  &ilure  iB  -eaiued  by  his  dding  the 
work,  under  protest,  in  the  manner  directed  )3f  -the 
ovner."  Wbere  the  eontraet  provides  for  a  test  in 
ineh  manner  as  shall  be  i^ieed  on  1^  the  parties, 
in  order  to  deteimine  the  qnesrtion  of  oompUanoe 
with  the  warranty,  the  terms  of  the  teat  mnat  be 
agreed  on  before  it  is  mad^  and  the  fairneas  of 
the  terms  eannot,  after  its  making,  be  disrated,** 

Bnach  of  wurutr  u  dsfeuMk  A  breach  of  the 
warranty  of  the  wo^,>giTaL  by  the  builder,  is  a 
defense^to  a  suit  by  hiin  for  compensation,  notwith- 
stuiding  the  aiehitect  has  certified  that  the  work 
was  done  to  his  satisfaction but  such  a  breach 


is  not  a  defense  to  an  action  on  a  snbseqnent  agree- 
ment to  repair  the  work."  ■  i- 

82]  b.  Oontracta  To  Dig  WeQs.  A  eontraet  to 
dig  a  well  until  water  is  secured  implies  a  warranty 
to  dig  a  reasonable  distanoe  in  an  effort  to  do  ao;*** 
and  where  the  agreement  is  to  dig  to  a  certain 
depth,  it  is  not  performed  until  the  Tell  is  di^  to 
that  depth.*^  Bat  under  a  contract  t6  sink- a 
"well,"  without  a  guaranty  on  the  part  of  the 
oontraetor  that  water  must  be  reached,  there  does 
not  seem  to  be  any  inq>lied  agreonent  Uiat  water 
shall  be  reached." 

Qoantity  or  vaUtj.  In  the  absence  of  a  pro- 
vision to  that  effect,  no  provision  will  be  implied 
as  to  the  quantity"  or  the  quality  of  the  water 


pifttad  .  .  .  iB  tha  conatnictlon  of  a 
water  tlffht  paaervolr,"  the  con- 
tractor does  not  aaaume  the  reaponsl- 
bllity  that  It  will  be  waterUffhtS;  Fil- 
bert V.  PhiUdelphla.  181  Pa.  630.  87  A 
645.  But  aee  Bryaon  t.  AfcCone,  121 
Cal.  153,  63  P  887  (holding  that, 
where  defendanta  contracted  to  fur- 
nish an  Ice  plant  according  to  car- 
tain  spaclflcattona  and  |raarantaed  its 
afflclency.  they  were  nable  for  Ita 
faUure-to  do  the  work,  although  the 
apecifloations  were  furnlahed  by 
plalntitf,  and  an  efficient  Ice  plant 
could  not  be  conatructed  by  (ollow- 
Ing  them):  Lalcevlew  v.  HacRitohle, 
114  111.  208,  86  NB  eS8  [rev  80  111. 
A.  8»3]  (boldlnv  that  a  guaranty 
that  certain  worE  to  be  done  accord- 
■tng  to  siMelflcatlons  and  the  dlrec- 
tlona  of  an  englnMr  will  remain  in 

Sood  condition  R>r  a  rear,  ts  broken 
:  the  work  fails  to  remain  In  good 
condition  for  a  r«ar,  even  though 
the  failure  la  net  <»uaed  br  defec- 
tive material  or  workmanahip). 

[a]  Im  F-fr"^  It  hae  bean  held 
that,  wbere  plana  and  spaclfloatlona 
for  the  execution  of  a  certain  work 
are  prepared  for  the  use  of  thoaa 
who  tender  bid*  for  execution,  the 
person  asking  for  the  bids  does  not 
Unpliedly  warrant  that  the  work  can 
be  successfully  executed  according 
to  Buch  plans  and  speolfleatlons. 
Thorn  v.  tiondon,  1  App.  Cas.  120, 
6  BRC  228. 

mespowdblUtr  for  dafeota  dvs  to 
plans  see  Infra  i  87. 

es.  U.  S. — New  York  v.  Pennayl- 
Tanla  Steel  Co.,  208  Fad.  121 
CCA  360. 

Cal. — ManoJx  V.  Tryon,  lit  Cal. 
81,  91  P  983. 

lU.— Clark  V.  Pope,  70  111.  128; 
Daegiing  v.  OUmore,  4ft  111.  242. 

N.  Y. — Byron  v.  New  York,  64  N. 
Y.  Super.  411;  Millar  v.  Wlntera,  144 
NTS  861. 

Pa.— Baawlck  v.  Piatt,  140  Pa.  28, 
21  A  806;  Wade  v.  Haycoek,  26  Pa. 
282;  Loundsberry  v.  IBastwfck,  8 
PhlU.  871. 

Tenn.— Oravea  v.  Caruthars,  Malga 

ss. 

[a]  nnurtafattoa^Whera  a  con- 
tractor's agreement  to  Inetall  a  beat- 
ing system  specified  three  hundred 
and  twenty-five  feet  of  "three  col. 
28*  radiators."  he  did  not  warrant 
that  such  amount  would  be  sufficient 
to  beat  the  house,  and  need  not  fur- 
nish one  hundred  additional  feet 
found  to  be  necessary  for  that  pur- 

Soae.  Miller  v.  Winters,  144  NTS 
61. 

Onaraatee  of  snOsleaer  of  plans 

aee  supra  f  29. 

se.  P^eldenrlch  v.  Condlct,  124 
App.  Dlv.  807,  109  NTS  S28  (holding 
that,  where  a  contractor  agreed  to 
Inatall  a  refrigerator  plant  for  a 
hospital  under  a  guaranty  that  it 
would  do  a  certain  amount  of  work, 
and  Installed  It  in  the  manner  di- 
rected by  tha  hospital  architect, 
under  protest,  the  contractor  Insist- 
ing that  it  would  not  do  the  work 
It  erectfd  In  such  a  manner.  If  the 
Installation  of  the  plant  as  directed 
by  the  hospital  was  the  cause  of 
Its  failure  to  perform  the  guaranteed 
work  tha  contractor  may  recover). 


«7.  Southern  Pao.  Co.  v.  Fore 
River  Shipbuilding  Co.,  Sift  Fed.  278, 
13G  CCA  120. 

[a]  Affreeaant  as  to  test. — A  con- 
tract for  tha  building  of  a  steam' 
ship,  with  a  warranty  that  it  should, 
"under  such  management  as  shall 
be  agreed  upon  by  the  parties  to  be 
proper,"  show  with  a  given  displace- 
ment on  a  round  trip  from  New  Tork 
to  New  Orleans  an  average  speed  of 
sixteen  knots,  with  a  total  average 
of  coal  of  a  stated  quality  not  ex- 
ceeding seven  tons  par  hour,  required 
the  parties  to  agree  in  advance  of 
a  trial  trip,  so  far  as  they  reasonably 
could,  on  proper  management  and 
conditions  whereby  the  vessel  could 
'  be  given  a  fair  test  as  to  her  ability 
to  xulflll  tha  warranty,  and  an  agree- 
ment after  the  trip  that  the  trial 
had  been  a  fair  one  was  not  es- 
sential to  render  it  binding  on  the 
builder.  Southern  Pac.  Co.  v.  Fore 
River  Shipbuilding  Co.,  219  Fed.  37B, 
136  CCA  120  (holding  also  that  the 
provision  of  such  contract  for  an 
agreed  management  on  the  trial  trip 
iveeluded  the  parties,  after  such 
agreement  had  bean  made,  from 
ctaimlng  that  the  officers  and  men 
in  charge  of  the  ship  ware  incompe- 
tent or  their  number  Inadequate,  but 
not  from  Showing  the  manner  in 
which  the  Ship  was  actually  handled, 
for  the  purpose  of  determining 
whether  the  Implied  agreement  that 
the  tests  should  he  fairly  conducted 
had  been  compiled  with). 

«■.  Our  V.  ^Uuklno,  11  Hisc.  124. 
SI  NYS  1028  [all  12  App.  Dlv.  <26 
mam,  42  NTS  1164  maml. 

ee.  Wadleigh  v.  McDowell,  102 
Iowa  48ft,  71  NW  826  (holding  that, 
where  plaintiff,  under  an  Mreement 
that  he  should  be  paid  therefor, 
placed  a  new  roof  on  a  building  two 
yeara  after  he  had  put  a  roof  on 
auch  building,  and  defendant  claimed 
that  the  tint  roof  was  put  on  under 
an  agreement  that  it  should  last  five 
yeara.  If  there  waa  a  warranty  and 
a  breach  theraof,  defendant's  remedy 
was  in  a  claim  for  damages,  and  not 
in  an  attempt  to  defeat  recovery  for 
the  second  roof  furnished,  with  an 
underatandlng  that  it  ahould  be  paid 
for). 

TO.  (%apman  v.  Warden,  60  Tex. 
Civ.  A  28^  110  8W  638. 

[a]  What  sueh  depth  shall  be.  in 

case  water  is  not  sooner  secured,  is 
made  certain,  aa  though  originally 
specified  in  the  contract,  where, 
the  contractor  having  bored  three 
hundred  feet  without  getting  water, 
the  owner  of  the  property  insists 
on  his  boring  flftv  feet  further,  and 
he  agrees  ao  to  do;  ao  that  he,  not 
having  so  dona,  and  not  having 
reached  water,  la  entitled  to  no  re- 
covery. Chapman  v.  Warden,  60 
Tex.  Civ.  A.  282,  110  SW  633. 

[b]  Bvidanee.  In  an  action  on  a 
contract  to  sink  a  well,  which  plain- 
tiff undertook  after  the  original  con- 
tractor had  abandoned  It,  without 
any  agreement  between  him  and  de- 
fendant as  to  compensation,  it  is 
error  to  exclude  a  question  whether 
plaintiff  was  not  told  by  the  original 
contractor  that  nothing  was  to  be 
paid,  under  tha  terms  of  his  contract, 
unless  water  was  found.   Blood  T. 


Pargo,  etc.,  Co.,  1  S.  D.  71,  46  NW 
200. 

71.  Pessman  v.  Bamea,  (Tex.  Civ. 
A.)  108  SW  170  (holding  that,  where 
plaintiff  agreed  to  dig  a  well  to  a 
certain  depth  for  ao  much  a  foot, 
and,  before  reaching  the  agreed 
depth,  abandoned  the  contract  with- 
out any  fault  on  the  part  of  de- 
fendant, and  without  obtaining  a  flow 
of  water  satisfactory  to  defendant, 
the  contract  being  indivisible,  ha 
cannot  recover  for  the  number  of 
feet  dug,  where  It  does  not  appear 
that  the  work  done  was  of  any  Dene- 
fit  to  defendant  or  that  It  waa  ac- 
cepted by  him). 

[a]  SMoovevy  of  mona^  paUL— On 
the  failure  to  sink  a  well  to  the 
depth  specified,  money  advanced  the 
contractor  by  the  other  party  to  tlia 
agreement  may  be  recovered  back, 
where  the  contract  expressly  pro- 
vides that  boring  the  well  to  the 
depth  specified  i^ll  be  a  condition 

?'recedent  to  the  contractor's  right 
o  retain  any  money  advanced  to 
him.  Wallace  Ball  Co.  v.  Hoose  Jaw, 
(Saak.)  3  DomliR  278.  21  WestLR 
36  [app  dlam  4  DomUl  621,  21  West 
LR  8711. 

Ta.  Ala. — ^Manrteld  v.  Mornua. 
140  Ala.  667,  27  8  298. 

Oa.— Council  v.  Teal.  122  Oa.  61. 
49  SB  SftS. 

111.— Bohrer  v.  atumpff,  21  111.  A. 
189. 

Ua — Poland  Thomaston  Face, 
etc..  Brick  Co.,  IW  Ma.  128,  60  A  796. 

Mont— Littrell  v.  Wilcox,  11  Mont 
77.  27  P  894. 

Jrax.— Palmer  v.  Ott.  {Civ.  A.)  S6 
SW  S26. 

Wia— Bntlar  v.  Davis,  lift  Wis. 

98  NW  661. 
[a]   Sesaoas     for  rale^rrha 

court  charged  the  jury  that  in  « 
contract  of^ well  drilling  there  is  no 
implied  undertaking  that  water  shall 
be  obtained,  or  that  the  well  shall  be 
a  sueoess  as  to  the  quantity  or 
quality  of  the  water  obtained,  but 
only  that  the  work  shall  be  done  in 
a  workmanlike  manner,  with  auch 
akill  as  may  ordinarily  be  expected 
from  those  who  undertake  such 
work.  It  is  contended  that  this  in- 
struction is  erroneous,  and  that  an 
agreement  to  obtain  a  sufficient  sup- 
ply of  good  water  Is  implied  In  every 
contract  to  dig  or  bore  a  well.  We 
are  referred  to  no  authority  in  sup- 
port of  this  contention,  nor  have  we 
found  any.  The  uncertainty  of  ob- 
taining a  supply  of  good  water, 
however  skilfully  the  work  Is  done. 
Is  matter  of  common  knowledge.  If 
.well  diggers  were  to  be  held  to  guar- 
antee such  results  whenever  they 
undertake  to  dig  a  well,  we  think 
there  would  be  a  great  scarcity  of 
diggers.  We  have  no  hesitation  in 
approving  the  principle  laid  down  by 
the  trlaf  court  upon  the  aubjeet  . 
Butler  V.  Davla,  119  Wis.  165,  169. 
96  NW  186. 

T3.  Omaha'  Cons.  Vinegar  Co.  v. 
Burns,  49  Nebr.  229,  68  NW  492 
(holding  that  wbere  a  contract  -for 
sinking  a  tubular  well  does  not  pro- 
vide tnat  any  specific  quantity  of 
water  shall  be  obtained,  the  contrac- 
tor's right  to  recover  for  the  work 
done  doesj^o^  dej^n^^^^j^ 
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irtiieh  is  to  be  proenred.'*  It  has  also  been  held 
that  where  the  agreement  is  to  sink  a  well  sap- 
plying  a  certain  quantity  of  water,  there  is  no  im- 
plied agreement  that  the  water  reached  shall  be  of 
any  particular  quality,  although  the  contractor 
know8  the  purposes  for  which  it  is  wanted.^"  Of 
ooorse,  however,  the  parties  may,  by  provision  in  the 
contract,  bind  the  contractor  to  procure  a  certain 
quantity  or  quality  of  water  but  under  a  contract 
%o  dig  a  well  which  shall  supply  a  certain  quantity 
of  water,  the  law  will  not  imply  an  agreement  by 


the  contractor  that  the  .nipi^  will  oontinne  with- 
out failure." 

Testt  to  detomliw  capacity  of  waU.  Where  the 
contract  does  not  specify  the  means  by  which  the 
capacity  of  the  well  is  to  be  tested,  the  sufficiency 
of  the  supply  may  be  tested  by  the  owner  by  bis 
own  means     but  the  test  must  be  a  fair  one." 

83]  7.  Performance  a  Question  of  Fact  Whether 
there  has  been  a  substantial  performance,  the  evi- 
dence being  contradictory,  is  generally  one  of  fact, 
depending  on  all  the  circumstances  of  the  case," 


of  water  obtained  or  on  his  obtain- 
ing any):  Chapln  v.  Candee.  14  Misc. 
46ll  S5  NTS  1018;  Lemke  t.  Have, 
MS  Wis.  178.  186  NW  440,  186  AmSR 
10Q8  (boldlns  that  a  contract  to  dig 
a  well  does  not  Imply  a  warranty  to 
produce  a  reasonable  supply  of 
water):  Butler  v.  Davis.  119  Wis. 
168,  96  NW  661  (boldlns  tliat  In  a 
contract  for  drilling  a  well  there  Is 
no.  implied  warrant  on  the  part  of 
the  driller  that  water  will  "be  ob- 
tained, or  that  the  well  will  be  a  suc- 
oess  as  to  the  quantity  or  quality  of 
the  water  obtained,  but  only  that  the 
work  shall  be  done  In  a  workman- 


like manner  und  with  ordinary  akUl). 

la]  A  ouatlty  nasoaahv  svfll- 
SlMit  fo«  the  purpose  for  which  the 


contractor  knew- the  well  was  to  be 
used  will  be  implied.  In  the  absence 
of  any  specifications  in  the  contract 
as  to  the  quantity  of  water  to  be 
secured.  Jarrard  t.  Hill.  14  KyL'676. 

T4.  V.  8.— Orecory  v.  U.  8.,  3S  Ct 
O.  434. 

Ala.— Blectrlc  Lirbtlar  Co.  v.  m- 
der.  116  Ala.  188.  81  8  886. 

Xil.— Rankin  T.  Wever,  78  XU.  A. 
86. 

Mont— Uttrell  v.  Wilcox,  11  Moot. 
77,  87  P  8ft4. 

N.  T.— Chapln  t.  Candee,  14  Misc. 
45S,  35  NTS  1018. 

Tex. — Blum  v.  Brown,  11  Tex.  CIt. 
A.  463,  33  SW  146. 

Wis. — Butler  v.  Davla  119  Wis. 
166,  96  NW  6«1. 

(Si]  nivstefttioa^Where  a  con- 
trabt  by  plaintiffs,  to  sink  for  defend- 
ant an  artesian  well,  provided  that  the 
ytttW  should  have  a  certain  flow;  that 
materials  and  workmanship  should  be 
first  class;  that  the  water  sho'uld  be 
deep-strata  water,  as  water  from  in- 
termediate strata  "is  likely  to  be  of 
such  quality  as  Is  not  adapted  to 
Uie,  USB"  of  defendant;  that  payment 
should  be  made  after  the  "satisfac- 
tory completion"  of  the  well  and 
compliance  with  other  conditions; 
Afid  that  plaintiffs  undertook  the 
work  at  their  own  risk,  and,  falling 
to  obtain  water  In  the  quantity  and 
on  the  conditions  provided,  should 
receive  no  pay,  defendant  assumed 
tlie  risk  of  any  deep-strata  water 
betnr  suitable  for  its  use,  and  could 
not  avoid  payment  on  the  ground 
thati  the  water  secured  was  not  suit- 
able. Blectrlc  Lighting  Co.  v.  Elder, 
lis  Ala.  188,  21  S  983. 

tb]  A  fnMxvaXiw  to  6;et  watec  from 
•^ad  rook/'  unless  water  acceptable 
to  the  owner  Is  sooner  found,  does 
not  Impose  any  obligation  on  the 
contractor  as  to  the  quality  of  water 
secured  from  the  bed  rock.  Book  v. 
New  Castle  Wire  Nail  Co.,  161  Pa. 
499,  $6  A  120. 

[c]  Vhe  faot  that  water  la  a  well 
ooat«lns  oily  sabstaooes,  interfering 
with  the  operation  of  the  pump  ana 
necessitating  frequent  cleaning  of, 
the  valves,  does  not  relieve  the  owner 
from  paying  for  digging  the'  well, 
under  a  contract  to  pay  on  condition 
that  water  Is  reached,  Rankin  v. 
Wever,  78  III.  A.  86. 

75.  American,  Well-Works  v. 
Rivers,  86  Fed.  880;  Miller  v.  Layne, 
etc..  Co.,  (Tex.  Civ.  A.)  161  SW  341 
(holding  that  a  contract  to  drill  a 
"test  well  for  water,"  which  required 
the  contractors  to  develop  water  bear- 
ing strata  which.  In  their  opinion, 
would  afford  the  requisite  supply  of 
water  "suitable  for  Irrigation,"  did 


not  require  that  the  water  should  be 
suitable  for  irrigation);  Blum  v. 
Brown,  11  Tex.  CTv.  A.  463,  464,  88 
SW  145  (where  Garrett,  C.  J.,  said: 
"By  the  term  of  the  contract  ap- 

Sellee's  compensation  was  made  to 
epend  upon  his  getting  a  suffldent 
quantity  of  water  for  the  number  of 
stock  mentioned.  Nothing  was  said 
about  the  quality  of  the  water,  and 
there  was  no  agreement  that  It 
should  be  of  a  suitable  quality.  To 
engraft  upon  the  oontract  a  condi- 
tion that  the  water  ahould  also  be 
of  a  quality  suitable  for  drlnkliic 
would  he  to  Imply  a  condition  tluil 
does  not  appear  upon  the  tmxsm  of  the 
contract.  Appellee's  oontract  was 
not  to  sell  water  of  his  own  to  the 
appellajit,  but  to  procure  for  him  on 
his  own  land  at  a  place  pointed  out 
by  him  a  sufficient  auantlty  of  such 
water  as  the  appellant  had.  The 
water  was  the  property  of  the  ap- 
pellant, and,  though  he  knew  noth- 
Ing  of  Its  quantity  or  quality,  neither 
did  the  appellee.  It  would  be  un- 
reasonable CO  Imply  the  further  con- 
dition that  the  water  should  be  of 
suitable  quality,  when  the  appellant 
had  only  contracted  for  a  sufflclent 
quantlt^'). 

76.  17.  S. — American  .Well-Works 
V.  Rivers,  36  Fed.  880. 

Oa.— Moore-  v.  Prltchett,  181  (3a. 
439,  49  SB  298. 

111. — Waggoner  v.  Btooks,  49  111. 
A.  161. 

Iowa. — Connor  v.  Trapp,  127  Iowa 
742.  104  NW  383:  Meader  v.  Allen, 
110  Iowa  686,  81  NW  799;  Sigworth 
V.  Holcomb,  79  NW  364:  Sherxer  v. 
Buckholi,  108  Iowa  749,  78  NW  618; 
Elagle  Iron  Works  v.  Outhrle  Center, 
97  Iowa  128,  66  NW  81;  Jaokson  v. 
Creswell,  94  Iowa  718,  61  NW  888; 
Wiseman  v.  Thompson,  94  Iowa  607, 
63  NW  346:  Wernll  v.  (^lUns,  87 
Iowa  648,  64  NW  366. 

Nebr. — Omaha  Consol.  Vinegar  Co. 
V.  Burns,  49  Nebr.  229,  68  NW  498; 
Bums  v.  Fairmont,  28  Nebr.  866,  46 
NW  175;  Johnson  v.  Bowman,  86 
Nebr.  746,  48  NW  764;  Woodworth 
V.  Hammond,  19  Nebr.  216,  27  NW 
106. 

N.  T,— Bennett  v.  Eldlson  Enectrio 
Ilium.  Co„  86  App.  IMv.  868,  49 
NTS  888  [all  leiN.  T.  181,  68  ME 

^'s.  D.— Richlson  ▼.  Mead.  11  8.  D. 
639,  80  NW  131. 

Tex. — Schuls  v.  Tessman,  92  Tex. 
488,  49  SW  1081:  Capps  v.  Johnson, 
(Civ.  A.)  160  flW  1097;  Caruthers  v. 
Cook.  (Civ.  A.)  84  SW  690;  Low,  etc.. 
Water  Co.  v.  Hlckson,  32  Tex.  Civ. 
A.  467,  74  SW  781. 

Wis.— Oennl  v.  Hahn,  82  Wis.  90, 
61  NW  1096. 

[a]  Bapply  satlsfaotory  to  owner. 
—In  an  action  to  recover  for  sinking 
a  well  on  defendant's  farm,  which 
under  the  contract  was  to  produce 
a  flow  of  water  satisfactory  to  de- 
fendant, there  was  no  error  in  In- 
structing the  Jury  to  consider  the 
condition  of  the  parties  and  the  sur- 
rounding circumstances,  the  else  of 
the  farm.  Its  probable  needs,  and 
the  ordinary  uses  for  which  It  re- 
quired a  well,  in  order  to  determine 
what  was  in  the  minds  of  the  parties 
and  what  they  contemplated  when 
the  well  should  be  put  there.  Rtchl- 
son  V.  Mead,  11  S.  D.  689,  80  NW  131. 

[b]  Oil  welltf— A  person  who  drills 
an  oil  well  under  a  contract  by  which 


he  guaranteed  that  the  well  should 
be  a  flowing  well  cannot  recover  the 
contract  price — -it  not  being  a  flow- 
ing well — although  there  was  found 
in  the  well  a  vein  of  oil  which  could 
be  profitably  OMrated  with  a  pump. 
Cox  V.  Markham.  39  Tex.  Civ,  A.  637. 
87  SW  lies. 

77.  Wunsch  v.  Boldt.  4  Tex.  A 
Civ.  eras.  I  50,  16  8W  198. 

fa]  Where  tts  well-4Ucgw  gwa- 
aatees  a  eevtain  «aaattty  of  wmto 
per  dar*  the  guaranty  will  continue 
for  a  reasonable  time  after  the  com- 

gletlon  of  the  well.    Planters'  Well 
o.   V.   Bodenhelmer,   48   La.  Ann. 
1846,  80  S  707. 

Cb J  WlMto  tha  wsU-dlnw  agrees 
to  prooore  •Oastlaf  mcss^**  he  Is 
liable  If  the  water  |rives  out  during 
a  very  dry  season.  Vincent  v.  Mor- 
rison, 68  Mo.  A.  497. 

78.  Meader  v.  Allen,  lio  Iowa  688, 
81  NW  799  (holding  that,  where,  by 
the  terms  ox  a  wntten  contract  to 
sink  a  well,  plaintiff  guaranteed  % 
reasonable  supply  of  water  in  the 
well — "the  supply  to  be  determined 
by  a  test  of  thirty  days'  use  thereof 
and  therefomi  by  the  undersigned" 
— and  the  use  of  the  well  for  more 
than  thlrtir  days  without  giving 
notice  to  plaintiff  of  a  lack  of  water 
was  to  be  conclusive  proof  of  a  rea- 
sonable supply,  the  sufficiency  of  the 
supply  was  to  be  tested  by  the  owner 
by  nis  own  means), 

79.  Waggoner  v.  Stocks  49  IlL  A. 
151  (holding  that  the  capacity  of  the 
well  or  the  strength  of  the  vela 
could  not  be  fairly  tested  by  a  pump 
which  lacked  thirty-five  feet  of 
reaching  the  bottom). 

[a]  °'A  fair,  adMute,  lateiUffeBt 
sad  ordinary  test"  la  meant  where 
the  contract  provides  for  a  test, 
without  specifying  the  manner  of 
making  It.-  Bennett  v.  Edison  Elec- 
tric Ilium.  Co.,  26  App,  Dlv.  868,  49 
NTS  -8»  tafC  184  N.  T.  181.  68  HE 
7]. 

-  [b]  Aoqnlssoenoe  by  the  parties 
to  the  test  adopted  to  determine  the 
capacity  of  the  well,  no  particular 
test  being  required  by  the  contract, 
authorises  the  use  of  such  test. 
Bennett  v.  Edison  Blectrlc  Ilium.  Co.. 
26  App.  Div.  363,  49  NTS  883  [aff  164 
N.  T.  181,  68  Vm  7}. 

[c]  Waiver  of  requirements  of 
contract  as  to  measurements  to  be 
made  to  determine  capacity.  Wood- 
worth  v.  Hammond,  19  Nebr,  216,  27 
NW  106. 

.  80.  U.  S. — Swain  v.  Seamens,  9 
wall.  254,  19  L.  ed.  664;  Fuller  Co.  v. 
Young  Co.,  126  Fed.  343,  61  CCA  2<5; 
Elisabeth  v.  FItsgerald,  114  Fed.  547, 
62  CCA  821;  PItcaIrn  v,  Philip  Hiss 
Co.,  113  Fed.  492,  61  CCA  883. 

Ala. — HIgglns  Mfg.  Co.  v.  Pearson. 
146  Ala.  628  ,  4  0  8  679. 

Cal. — Golden  Gate  Lumber  Co.  v. 
Sahrbacher,  106  Cal.  114,  38  P  «5: 
Hill  V.  Clark,  7  Cal.  A.  609.  96  P  !82. 

111.— Hart  V.  Carsley  Mfg.  Co..  116 
III.  A.  169. 

Iowa. — Fauble  v.  Davis,  48  Iowa 
462. 

Ky.— Nance  v.  Patterson  Bldg.  Co.. 
140  Ky.  664,  131  SW  484.  140  AmSR 
898. 

Masa— Rose  v,  OHller.  Ill  VMtm. 

57. 

Mich.— Wensel  v.  KleruJ,  184  Mich. 
284,  161  NW  641. 

Minn. — Elliott  v.  Caldwell.  43 
Minn.  357,  46  NW  846,  9  LRA  El. 


For  later  eases,  dSTSlo^asats  and  ohaafss  In  the  law  see  cumulative  Annotations,  ssms  title. 

Digitized  by 


§§  83-81] 


BUILDING  AND  CONSTRUCTION  C0NTBACT.8 


[9C.J.1  749 


as  is  also  the  question  vhetho-  the  builder  iros  will- 
fully  zLc^ligeut  in  failing  substantially  to  perform 
his  eontraet"  or  vhether  the  eontraet  was  per- 
formed in  a  woxkmanlike  manner."  Where,  how- 
ever,  the  facts  are  clear  and  undisputed,  thc^  may 


Mont. — ^Franklin  v.  Bcbulti,  2t 
Hont.  166,  57  P  1037. 

N.  J. — Lioh  V.  Broadway  Realty 
Co..  77  N.  J.  Ll  112,  71  A  112. 

N.  Y.— MacKnlcht  Fltntlo  Ston« 
Co.  V.  New  York,  T«0  N.  Y.  72,  B4  NR 
661  [rev  31  App.  Dlv.  232.  62  NYS 
747];  Crouch  v.  Outmann,  184  N.  Y. 
46.  31  NE  271,  30  AmSR  608;  Oberlles 
V.  BulHnKer.  132  N.  Y.  598  mem.  80 
NB  999  Trev  68  Hun  601,  11  NYS 
2«4];  Nolan  v.  Whitney,  88  N.  Y.  648; 
Johnaon  v.  DePeyster,  60  N.  Y.  666: 
Glactus  V.  Black,  GO  N.  Y.  146,  10 
AmR  449:  St.  Georre  Contracting  Co. 
v.  New  York.  143  App.  Dlv.  664,  128 
NYS  393  [rev  on  other  rrounds  206 
N.  Y.  121.  98  NE  387];  Hagadorn  v. 
HcNaIr,  109  App,  Div.  758,  96  NYS 
417:  Freeman  v.  RotbachUd,  49  App. 
Dlv.  643  mem,  63  NYS  118  [aff  168 
N.  Y.  689  mem,  60  NB  1111  mem]; 
Boughton  V.  Smith.  67  Hun  662  mem, 
22  NYS  148:  Weeks  v.  O'Brien,  69  N. 
Y.  Super.  28.  12  NYS  720  [rev  on 
other  n-ounds  141  N.  Y.  199,  S6  NE 
185];  Pitt  V.  Downing,  62  N.  Y. 
Super.  608:  Byron  v.  Bell.  16  Daly 
198,  10  NYS  693;  Anderson  v.  Mets- 
lafan,  12  Daly  149;  Lashlnsky  v. 
Silvemian,  48  Misc.  601,  96  NYS  136; 
Logan  V.  Berkshire  Apartment  As- 
soc.. 18  NYS  164;  Gibbons  v.  Russell, 
13  NYS  879. 

N.  c. — Russell  V.  Iredell  County, 
123  N.  C.  264.  81  SB  717. 

Or. — Bdmunds  v.  Welling,  67  Or. 
103,  110  P  628. 

Pa. — Shoemaker  y.  Rlebe,  241  Pa. 
402,  88  A  662;  Pressy  v.  McCornaek, 
286  Pa.  448,  84  A  427;  Morgata  v. 
Gamble,  230  Pa.  166,  79  A  410;  Dena- 
taan  V.  Holmeaburg  Granite  Co.,  46 
Pa.  Super.  899;  Snedaker  v.  Torpey, 
41  Pa.  Super.  312;  Rlebe  v.  Maucb 
Chunk  Water  Co..  32  Pa.  Super.  821. 

Tex. — Champion  v.  Johnson  County, 
(Civ.  A.)  109  SW  1146. 

Wash. — ^Armstrong  v.  Wheeler,  86 
Wasb.  261,  160  P  6;  Novelty  Mill  Co. 
v.  Hetnzerllng,  39  Wash.  244,  81  P 
742;  Windham  v.  Independent  Tel. 
Co..  36  Wash.  166,  76  P  936. 

"  'Uaterlal  change'  and  'substantial 
compliance'  where  the  matter  Is  not 
BO  marked  as  to  not  ^dmlt  of  dis- 
pute. Is  beat  left  to  the  Jury  without 
further  definition  of  the  terms.  They 
are  not  legal  terms  like  negligence, 
malice,  felonious,  and  so  forth,  but 
are  expressions  of  such  common  use 
as  that  to  undertake  to  further  de- 
fine them  is  more  apt  to  confuse  than 
aid  the  Jury."  Nance  v.  Patterson 
Bldg.  Co.,  140  Ky.  664,  668,  181  SW 
484,  140  AmSR  398. 

[a]  mnatnUowb— Thus  it  has 
been  held  that  neither  substantial 
performance  nor  failure  thereof  is 
shown  as  a  matter  of  law  by  proof: 
(1)  That  the  compensation  was  to 
be  one  thousand  dollars  and  the  con- 
tract was  completed  except  In  re- 
gard to  small  matters  which  could 
be  oompleted  for  one  hundred  dol- 
lars. Monteverde  Queens  County, 
78  Hun  267,  S8  NYS  7lS.  <2)  That 
the  oompensation  was  to  be  seven 
thousand  dollars  and  the  defects 
could  be  remedied  for  two  hundred 
and  seventy-five  dollars.  Valk  v. 
HcKefn,  18  NYS  741.  (8)  That 
the  compensation  was  three  hundred 
and  ninety  dollars  and  the  cost  of 
remedying  defects  thirteen  dollars 
and  eighty  cents.  C Andre  v.  Zim- 
mermann,  17  Misc.  287.  89  NYS  1086. 
(4)  That  the  compensation  was  six 
thousand  dollars  and  to  remedy  the 
defects  would  cost  six  hundred  and 
flfty-stx  dollars.  Crouch  v.  Gutmann, 
10  NYS  275  [aff  134  N.  Y.  45.  31 
NE  271,  30  AmSR  608].  (6>  That 
the  compensation  was  nve  thousand 
two  hundred  dollars  and  the  cost  of 
remedying  defects  and  omissions 
was  nve  hundred  dollars.  Pltcalrn 
V.  Philip  Hiss  Co..  113  Fed.  492,  61 
CCA  88S.    (8)   That  the  compensa- 


tion was  three  thousand  dollars  and 
the  cost  of  remedying  omissions 
three  hundred  and  flfty  dollars. 
Perry  v.  Quackenbush,  106  Cal.  299, 
38  P  740.  (7)  That  the  compensa- 
tion was  three  thousand  five  hun- 
dred dollars  and  remedying  the  de- 
fects would  cost  six  hundred  dollars. 
Flaherty  v.  Miner,  123  N.  Y.  382,  26 
NB  418. 

[b]  Whether  a  eontraetor  aoted 
la  good  faith  in  departing  from  the 
terms  of  the  contract,  and  whether 
the  departures  were  material,  are 
generally  questions  for  the  jury,  es- 
pecially where  the  facts  as  to  good 
fatth  and  materiality  of  the  changes 
are  in  dispute.  Pressy  v.  McCor- 
naek, 236  Pa.  443;  84  A  427. 

loi  The  ^nesttoa  .of  oonpUaaoe 
with  the  terms  of  a  bulMlng  con- 
tract should  be  submitted  to  the 
jury,  where  the  work  was  not  suc- 
cessful, and  the  contractor's  state- 
ment that  the  specifications  were 
carried  out  is  opposed  by  the  testi- 
mony of  the  architect  In  charge  that, 
if  they  had  been,  the  work  would 
have  been  successful.  MacKnlght 
Fllntlc  Stone  Co.  v.  New  York,  13 
App.  Dlv.  8S1,  48  NYS  189  [rev  on 
otber  grounds  180  N.  Y.  72,  64  NE 
6611. 

ill    Thm  fallvxs  of  a  eontraotor  to 
three  eoats  of  plaster  on  the 

clothes  closets  walls  In  a  building, 
in  accordance  with  the  contract.  Is 
not,  as  a  matter  of  law,  a  nonper- 
formance of  the  contract  oufflclent 
to  defeat  a  recovery  thereon.  Ram- 
stedt  v.  Breoker,  III  App.  Dlv.  46, 
98  NYS  10f4. 

[e]  A  motloii  to  fl^f"*"  or  to 
direct  a  Terdlot  should  be  OealeO. — 
Gibbons  v.  Russell,  13  NYS  879. 

81.  Smith  V.  Russell,  140  App. 
Div.  108,  126  NYS  962  (whether  the 
omission  of  certain  ventilators  was 
Intentional  and  willful  so  as  to  pre- 
clude recovery  for  substantial  per- 
formance held,  under  the  evidence, 
to  be  for  the  jury);  Hopper  v.  Cut- 
ting, 18  NYS  820  [foil  Byron  v.  Bell, 
16  Daly  198,  10  NTS  6931;  I>«nahan 
V.  Holmesburg  Granite  Co.,  46  Pa, 
Super.  399. 

80.  Young  V.  Stein,  158  Mich.  810, 
116  NW  196,  17  L.RANS  231,  126 
AmSR  412;  Rose  v.  Parker,  6  N.  J.  L. 
914  (whether  well  was  dug  and  fin- 
ished in  workmanlike  manner); 
Shults  V.  Selbel.  209  Pa.  27.  67  A 
1120;  Stanley  Scandinavian  Evangeli- 
cal Lutheran  Congregation  v.  La 
Crosse  Steel  Roofing,  etc.,  Co..  148 
Wis.  261.  134  NW  361  (whether  a 
leakage  was  caused-  by  defective 
workmanship). 

8S.  Denoth  v.  Carter,  86  N.  J.  L. 
96,  88  A  8Sfi:  Rochkind  v  Jacobson, 
126  App.  Dlv.  367.  110  NYS  583. 

Fa]  "Aa  a  matter  of  law,  it  Is  a 
aubstantial  faUuo  If  the  foundation 
of  a  house  cracks  so  as  to  l«ak,  and; 
crumble,  immediately  after  Its  com- 
pletion, whereas  If  Ic  had  been  prop- 
erly constructed  It  would  have  done 
neither."  Nance  v.  Patterson  Bids. 
Co.,  140  Ky.  664.  868,  181  SW  484, 
140  AmSR  398. 

[b]  Thm  taaSmdam  or  astaatai  magr 
1M  awita  aa  to  Shmr  to  Wiemaslr—  aa 
lataBttosal  omlMrion.  indicating,  as  a- 
matter  of  law,  that  the  contract  was 
not  substantially  performed.  Roch- 
kind V.  Jacobson.  126  App.  Div.  867. 
110  NYS  583. 

84.  XiiabllltT  for  lajvclM  to  third 
persons  oaosed  1>T  acta  of  oeatraotor 
see  Master  and  Servant  [28  Cyo  1662 
et  seq]. 

as.  Ark. — ^Pttsgerald  v.  La  Porte, 
64  Ark.  34.  40  SW  261;  Manuel  v. 
Campbell.  3  Ark.  324. 

Cal. — Mannlx  v.  Tryon.  162  Cal. 
31,  91  P  983:  Schlndler  v.  Green,  7 
Cal.  Unre_p.  Cas.  233,  82  P  631. 

Colo. — Barker  v.  Nichols,  8  Colo. 
A.  26,  81  P  1084. 


show  substantial  performance,  or  a  substantial 
failure  to  perform,  as  a  matter  of  law." 

84]  8.  8kiU  and  Can  Beauired— a.  In  Oen- 
9tiL^  It  is  the  duty  of  the  builder  to  perform  his 
waA  in  a  proper  and  WOTkmanlike  manner;""  that 

Conn. — ^Hawley  v.  Belden,  1  Conn. 
93. 

Del. — Bye  v.  George  W.  McCaulley, 
etc..  Co.,  28  Del.  116.  76  A  621;  Hall 
v.  Cannon.  4  Del.  360. 

Ga. — Cannon  v.  Hunt,  116  Ga.  4B2. 
42  SB  734;  Poster  v.  Brown.  26  Ga. 
24,  71  AmD  163. 

Ida. — Lane  v.  Pacific,  etc.,  R.  Co., 
8  IdXL  230,  67  P  666. 

III. — Schwartz  v.  Daegllng,  66  111. 
842;  Sprlngdale  Cemetery  Assoc.  v. 
Smith.  32  III.  263;  Van  Busklrk  v. 
Murden.  22  111.  446,  74  AmD  163. 

Ind. — Gwlnnup  v.  Shies.  161  Ind. 
600,  69  NB  168;  Indiana,  etc.,  R.  Co. 
v.  Adamson,  114  Ind.  282,  15  NB  6. 

Ind.  T. — South  McAleater  Electric 
Light,  etc.,  Co.  v.  Eddy,  2  Ind.  T.  646. 
68  SW  448. 

Iowa. — Wernll  v.  Collins,  87  Iowa 
648,  64  NW  866;  Kllb6time  v.  Jen- 
nings, 40  Iowa  478;  Smith  v.  Bristol, 
33  Iowa  24. 

Ky. — Sebastian  v.  Tompkins,  Litt. 
Sel.  Cas.  198. 

La. — Payne  v.  Amos  Kent  Brick, 
etc.,  Co.,  110  La.  760,  34  8  763;  Bast 
Feliciana  v.  Taylor,  2  La.  Ann.  272; 
Fremont  v.  Harris.  8  Rob.  23:  Lewis 
V.  Blanchard.  8  Mart.  N.  8.  290. 

Me.— Hattin  t.  Chase,  88  Me.  887. 
33  A  989. 

Md. — benmead  v.  Cobum,  15  Md. 
29. 

Mass. — ^Eneetrlo  Supply,   etc.,  Co. 
V.  Conway  Blectrlc  Llriit,  etc..  Co.. 
186  Mass.  449.  71  NE  983;  aillls 
Cobe,  177  Mass.  684.  69  NE  465. 

Ho.— Smith  V.  Clark.  68  Mo.  146; 
Faagan  v.  Meredith,  4  Mo.  614:  Zim- 
merman V.  Conrad,  (A.)  74  SW  139; 
Taussig  V.  Wind,  98  Mo.  A.  129,  71 
SW  1095. 

Nebr. — Uhllg  v.  Bamum,  43  Nebr. 
684,  61  NW  749. 

N.  J. — Mayer  Ice  Mach.,  etc,  Co. 
V.  Van  Voorhls,  88  N.  J.  L.  7,  96  A 
786. 

N.  Y. — King  V.  Moore,  61  App.  Dlv. 
609  mem,  7<F  NYS  6;  lyAmato  v. 
Gentile,  64  App.  Dlv.  626  mem,  66 
NYS  838  [aff  173  N.  Y.  696  mem,  66 
NE  1116  mem];  De  Remer  v.  Brown, 
36  App.  Dlv.  634,  55  NYS  1160  [aff 
166  N.  Y.  410,  69  NB  1291;  Walsh  v. 


App.  Dlv.  634,  55  NYS  1160  [aff 
N.  Y.  410,  69  NB  1291;  Walsh  v. 
Campbell,  1  App.  Div.  631  mem.  87 
NYS  SS2:  Title  Guarantee,  etc.,  Co. 
V.  Pam.  165  NYS  333;  Ryan  v.  Ele- 
phant Bldg.  Co.,  9  NYSt  784.  ' 

N.  C— Byerly  v.  Kepley,  .46  N.  C. 
36. 

Oh. — Greene  v.  State.  i8  ISh;  310; 
Somerby  v.  Tappan.  Wright  870. 

Pa. — Dixon-Woods  Co.  v.  Ffallllps 
Glass  Co..  169  Pa.  167,  32  A  432: 
Wade  v.  Haycock.  26  Pa.  382;  Bryant 
V.  Stilwell,  24  Pa.  314;  Waugh  T. 
Shunk.  20  Pa.  130;  Philadelphia  T. 
Brooke,  9  Phlla.  168. 

S.  C. — Lipscomb  V.  South  Bound 
R.  Co..  66  8.  C  148,  48  8E  388. 

Tez.-^aul-  T.  Hardie,  17  Tax.  868. 

Va^Ettvfs  V.  Baxter,  S  Att.  ft  H. 
133. 

Wis.— Muth  V.  Frost,  68  Wis.  486, 
32  NW  281;  Butler  v.'Tltua.  IS  Wis. 
429 

Eng. — Lucas  v.  Godwin.  8  Bing.  N. 
Cas.  737.'  82  ECL  840,  131  Reprint 
695;  Cousins  v.  Paddon,  8  C.  M.  *  R. 
647,  160  Reprint  284;  Pearoe  v. 
Tucker.  8  F.  ft  F.  186. 

[a]  Att  uaOsarts 

In  a  MstttataatUl  _  

manner"  imrllw  that  the  work  shall 
be  done  perfectly  for  the  character 
of  the  Job  contemjdated.  Smith  v, 
Clark.  68  Ho.  146. 

[b]  Affreement  to  e<nfonii  to  In- 
atraetieaa.— Where  the  builder  con- 
tracts to  do  work  "In  a  substantial 
and  workmanlike  manner,"  and  "In 
accordance  with  the  plans,  specifica- 
tions and  Instructions  furnished." 
the  mode  pf  accompllsbing  the  work 
is  left  to  the  skill  and  judgment  of 
the  contractor  and  the  "instructions" 
must  b«  In  referencsito  M/Xlndl^ 
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is,  the  work  should  be  done  as  a  skilled  workman 
would  do  it,^  the  law  ezaeting  from  a  builder  ordi- 
nary care  and  skill  only,"  and  not  requiring  him  to 
do  something  not  contemplated  by  the  contraot.^ 
Where  the  builder  fails  to  perform  in  a  workmanlike 
manner,  he  is  liable  for  defects  resulting  from  that 
failure,  notwithstanding  the  work  is  done  according 
to  the  best  of  his  skill,  knowledge,  and  ability  in 
accordance  with  his  contract;^  and  performance  in 
such  a  manner  is  not  excused  by  the  fact  that  the 
builder  is  incapable,^  or  that  the  compensation  is 


inadeqaate."^  It  has  been  held  that  if  it  is  not  prac- 
ticable to  do  the  work  in  a  proper  and  woriman- 
like  manner  it  is  the  duty  of  the  contractor  to  in- 
form  the  owner  of  sndi  ^et,  otherwise  the  imprac- 
ticability is  no  excuse.** 

85]  b.  With  Reject  to  Third  Parscms.*'  It  is 
a  builder's  duty  so  to  do  his  work  as  not  to  be  a 
source  of  danger  to  others  lawfully  workii^  on  the 
building,"  and  to  persons  passing  along  a  thorough- 
fare abutting  on  the  place  where  building  is  in 
operatioD."^  Thus,  where  work  is  being  done  from  a 


atructure,  design,  materials,  combln- 
atlons,  and  all  matters  pertaining  to 
the  planning  of  the  bufldlnc.  Hunt 
V.  Pennsylvania  R.  Co.,  61  Fa.  476. 

[c]  Oontraot  for  oort  aaA  pac^ 
oi>tag»^-"Wh e n  a  person  contracts 
with  a  corporation  with  a  reputation 
for  the  successful  completion  of 
large  enterprises  to  do  a  work  at 
cost  and  a  percentage,  he  has  the 
right  to  expect  the  same  skill  and 
ability  to  be  applied  to  his  work  that 
It  would  glvb  to  a  work  where  Its 
profit  waa  dependent  upon  its  ability 
to  do  the  work  at  a  cost  less  than 
the  contract  price.  Especially  Is 
this  the  case  where  the  contractor 
has  refused  to  allow  the  owner  to 
have  any  supervision  over  the  work 
and  reauired  him  to  implicitly  trust 
the  contractor,  and  when  It  has  been 
shown  that  the  work  has  been  done 
in  reckless  disregard  of  this  obliga- 
tion the  burden  rests  upon  the  con- 
tractor to  prove  that  the  moneys 
which  he  Claims  to  have  expended 
were  necessarily  paid  for  materials 
and  work  upon  the  job.  making  due 
deductions  for  expenditures  enhanced 
by  the  InefBcIency  and  Incompetency 
of  his  employes.  If  the  contractor 
foils  to  do  this,  he  should  only  be 
allowed  the  reasonable  cost  and  his 
percenUge."  Title  Ouarantse,  eta, 
Co.  V.  Pam.  16B  NTS  W,  S37. 

M.  Fitzgerald  v.  Ia  Porte,  84 
Ark.  84,  40  SW  261;  Ideal  Heating 
Co.  V.  Kramer,  127  Iowa  1ST,  192  NW 
840, 

[a]  XnpUsd  sfsssBMmt  to  ass 
•ask  sadilf  m  I>  awtomary^^ne 

undertaking  to  build  Impliedly  agrees 
that  ha  wUl  do  ths  work  skUlfuUy, 
.accortUng  to  the  approved  uaagaa  of 
his  tnM&  Somarby  t.  TapiMUi, 
.'Wright  (ph.)  S». 

[b]  ns  mairnar  eenaiaacaa  food 
'  ana  tTf^  t"  liy  <ik» 

of  tha  district  where  the  contract 
was  mads-  is  net  a  eritertoo,  since  an 
employar  la  not  bound  by  tb»  habits 
of  local  workmen.  Fltnerald  v.  La 
Forte,  64  Ark.  84.  40  SW  261. 

[c]  la.-  the  ahsaaee  of  aa  sstab- 
llabsd  lAOSt  sasrlom  to  attach  a 
peculiar  meaning  to  the  words  "good 
and  workmanlike  manner,"  where  a 
tile  layer,  after  notice  that  "nice 
work"  IS  expected  and  an  inspection 
of  the  pattern  which  he  Is  to  follow, 
professes  himself  competent  to  do 
the  work  and  agrees  expressly  to 
lay  the  tUea  In  a  "good  and  work- 
manlike manner,"  he  must  lay  them 
in  a  manner  considered  skillful  by 
those  capable  of  judging  such  work 
In  any  place.  Fitzgerald  v.  L>a  Forte, 
64  Ark.  34,  40  SW261. 

[d]  iras  of  osrtain  laurtrnmentall- 
tifts.— Wh  ere  the  evidence  discloses 
that  a  workmanlike  performance  of 
a  construction  contract  sued  on  re- 
quires the  use  of  certain  Instrumen- 
talities which  are  customarily  used 
by  skillful  workmen  engaged  in  a 
similar  duty,  it  Is  not  reversible  error 
to  tell  the  jury  that  they  should  And 
for  defendant  If  they  believed  from 
the  evidence  that  the  failure  of 
plaintiff  to  employ  such  appliances 
was  a  nonperformance  of  the  con- 
tract, preventlnK  any  recovery 
thereon.  U.  S.  Wind,  etc..  Co.  v. 
Manufacturers'  Automatic  Sprinkler 
Co..  84  Mo.  A.  204. 

B7.  Ga. — Doster  v.  Brown,  26  Ga. 
24.  71  AmD  153. 

Tnd— Whitcomb  v.  Roll,  40  Ind.  A. 
119,  81  NE  106. 


Iowa. — Independent  School  Dist.  v. 
Swearngln,  119  Iowa  708,  94  NW  206: 
Peacock  v.  Gleeson,  117  Iowa  291,  90 
NW  610  (reasonable  diligence  and 
care  in  drilling  well), 

Ky. — Hartford  Mill  Co.  v.  Hartford 
Tobacco  Warehouse  Co.,  121  SW  477. 

Me. — Giles  v.  Robinson,  114  Me. 
552,  96  A  745. 

Mass. — Cunningham  T.  Hall,  4 
Allen  269. 

Or. — Holland  v.  Rhoades,  66  Or. 
206,  106  P  779. 

R  I.— Fletcher  v.  Seekell.  1  R.  I. 
267. 

Wash. — Stanton  v.  Dennis.  64  Wash. 
85,  116  P  660. 

As  to  tbe  OegTM  of  oa»  xoanlxed 
of  ballses  for  bixa  in  general  see 
Bailments  [6  Cyc  184.  186.  186], 

[a]  Where  a  bnlldlag  oontraot  Is 
sUeat  as  to  ths  workaaaasUp,  an  ob- 
ligation on  the  part  of  the  builder 
to  use  reasonably  skillful  workman- 
ship in  constructing  the  building  will 
be  required  by  law.  Hartford  Mill 
Co.  V.  Hartford  Tobacco  War^iouse 
Co„  (Ky.)  121  SW  477. 

[bj  A  ooatrsot  to  ooastmet  a 
bnlldlag  In  a  "voodi  woxkmaallSte 
maaaer"  means  that  It  Is  to  be  con- 
structed with  a  teir,  average  skill 
considered  in  relation  to  the  charac- 
ter of  the  work,  and  not  with  the 
highest  skill  known  to  tha  carpenter 
trade,  "workmanlike"  meaning  worthy 
of  a  skillful  workman,  well-executed, 
skillful,  and  "skillful"  being  defii^ 
as  having  ability  in  a  specined  direc- 
tion. Holland  V.  Rhoades,  66  Or.  206, 
106  P  779. 

[oi  Dscraa  of  aUU  sad  euo^d) 
Th«  blghest  degree  of  skill  and  oare, 
such  as  tha  most  skillful  and  oareful 
builders  use.  Is  not  required.  On  the 
other  hand,  tha  Jam  is  not  satlsfled 
with  the  lowest  degree,  or  such  ,  as 
ths  most  Ignorant  and  oarelsss  asar- 
cise,  for  wis  would  be  gross  negll- 

Snce:  the  medium,  therefore,  that 
tUe  average  of  skill  and  the  aver- 
age of  care.  Is  the  rule  of  skill  and 
care  required.  Fletcher  v.  Seekell, 
1  R.  I.  267.  (2)  In  the  absence  of 
speciflcations,  the  builder  is  not  re- 
quired to  do  the  work  in  a  manner 
preferred  by  best  builders.  Blodgett 
Constr.  Co.  v.  Cheney  Iiumber  Co., 
129  La.  1067.  67  S  369.  (3)  Where 
defendant  who  had  contracted  to  dig 
a  drain  engaged  plaintiff  to  clear 
part  of  the  right  of  way  for  the 
drain,  plalntifC  having  cleared  the 
land  as  other  subcontractors  had 
done  was  entitled  to  recover,  no  di- 
rections having  been  given  as  to  the 
manner  of  the  work.  Brown  v.  Nor- 
red,  (Ark.)  -182  SW  BS7. 

[d]  A  Dtdlder  Is  not  responsible 
for  the  snooess  of  something  adopted 
at  Us  vaoommsadatioa  by  his  em- 
ployer, when  his  employer  exercises 
his  own  judgment  in  adopting  it. 
Fletcher  v.  Seekell,  1  R.  I.  267. 

[el  Where  a  oontraot  for  ths  dec- 
oratfon  of  a  storeroom  provided  that 
the  contractor  should  cover  the  wood 
partitions  with  canvas  to  make  a 
suitable  surface  to  work  on.  and  that 
the  materials  used  should  be  the 
best,  and  that  the  work  should  be 
done  In  a  workmanlike  manner,  and 
the  materials  used  in  covering  the 
partitions  were  such  as  were  used 
In  the  trade  and  were  the  best,  and 
the  work  on  the  partitions  as  well 
as  on  the  other  parts  of  the  walls, 
etc.,  was  done  In  a  workmanlike 
manner,   it  was  a  substantial  com- 


ftllance  with  the  contract,  although 
t  did  not  appear  that  a  suitable  sur- 
face was  made  on  the  wood  par- 
titions. Whitcomb  V.  Roll,  40  In± 
A.  119,  81  NF  106. 

88.  Lancaster  v.  Connecticut  Hut. 
L.  Ins.  Co..  92  Mo.  460,  6  SW  23,  1 
AmSR  739  (holding  that,  where  a 
contract  for  a  building  provides  that 
ths  work  shall  bs  done  In  a  good  and 
workmanllks  manner,  or  In  the  very 
best  manner,  such  stipulation  relates 
to  the  thinr  apedfled  to  be  done  and 
cannot  be  construed  to  require  the 
(»>ntractors  to  sroct  a  pier  or  place 
an  Iron  column  nndsr  the  end  of  a 

Elrdor,  which  was  not  eontamplated 
y  the  contract). 

89.  Manuel  t.  Campbell,  3  Ark. 
324;  Bye  V.  George  W.  McCaulley, 
etc..  Co.,  23  Del.  116,  76  A  621;  Sturts 
V,  Zlegler,  44  Pa.  Super.  124. 

[a]  Oas  who  eontraots  to  ooa- 
strnot  a  bnlldlag  aooordlnf  to  his 
•HMst  knowlsdge,  sUll,  sad  abnitr* 
Impliedly  engages  to  perform  toe 
contract  in  a  workmanlike  manner, 
and  is  liable  for  defects  resulting 
from  his  failure  to  perform  in  a 
workmanlike  manner,  although  the 
work  is  done  according  to  hu  best 
skill,  knowledge,  and  abTllty.  Manuel 
V.  Campbell,  S  Ark.  824. 

[b]  Where  tbe  ooatraet  has  besft 
snbsiantlally  perftmaed,  althourb 
not  completed  In  a  workmanlike 
manner,  the  contract  price  may  be 
recovered  less  a  fair  allowance  to 
make  good  the  defects,  although  the 
work  has  not  been  accepted.  Dyer 
V.  Lints,  76  N.  J.  L.  204.  69  A  90S. 

Sa  Clark  V.  Pope,  70  III.  IZB; 
Sherman  v.  Bates,  16  Nebr.  18,  16 
NW  831. 

•1.  Smith  V.  Bristol.  83  Iowa  24: 
Williams  V.  Keech,  4  Hill  (N.  T.) 
168. 

M.  Pearce  v.  Tucker,  3  F.  &  F. 
186. 

83.  XAaMUIr  of  owaar  tor  sets  ef 
bnlldsr  see  Master  and  Servant  C^^ 
Cyc  1562];  Negligence  [29  Cyc  4». 
4761. 

•4.  Devlin  V.  Smith,  89  N.  T.  470, 
11  AbbNCas  322,  42  AmR  311:  Bill 
V.  New  York  Eixpanded  Metal  Co.,  60 
App.  Dlv.  470,  69  NTS  989;  PasquinI 
V.  Liowery.  18  NTS  284;  Weller  v. 
Isley,  6  N7St  696. 

[a]  Where  a  baUdev  luw  taken  en 
tlie  WRua  preoaatlons  sgalaat  daagtr 
and  there  is  no  evidence  as  to  what 
caused  an  object  to  fall  from  above, 
a  builder  Is  not  liable  to  a  person 
rightfully  in  the  building  who  Is 
Injured  by  tha  falling  of  the  object 
Van  Orden  v.  Acken,  S8  App^  Ohr. 
160,  50  NTS  848. 

[b]  m  sa  aotloa  fa*  injnilM 
oansad  by  ths  fsntaff  <tf  a  sOs  «f 
brlok  from  the  upper  floor  of  a  build- 
ing. In  the  course  of  construction, 
into  the  cellar,  where  plaintiff  w»s 
working.  It  appeared  that  the  acd- 
dent  occurred  while  workmen  were 
moving  a  derrick  past  the  pile  of 
brick,  and  that  when  the  derrick 
reached  the  point  nearest  the  bricks 
they  began  to  fall,  and  that  the  men 
then  stopped  moving  the  derrick. 
This  evidence  was  held  sufflclent  to 
present  a  question  for  the  Jury  a.« 
to  whether  the  brick  were  knocked 
down  by  the  derrick,  althougli  there 
was  no  direct  evidence  of  that  fact. 
RelUy  V.  Atlas  Iron  Constr.  Co..  83 
Hun  196,  31  NTS  618. 

95.    Mayer  v.  Thompson-Hutchio- 
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staging  Buspraded  above  s  tfaraougfafare  the  bnilder 
should  hare  a  enffieient  eovering  or  other  proper 
[HOTision  to  render  its  use  reasonably  safe  to  people 
that  may  he  expected  to  pass  below;**  but  there  is 
no  implied  legal  obligation  to  adopt  a  special  yre- 
rantion  to  prevent  injiuy  from  material  dropping 
from  a  building,  -when  tite  work  is  being  done  on 
an  interior  wall,  unless  there  is  reason  to  apprehend 
that  persons  may  be  employed  under  the  staging." 

While  boiUlng  is  progressing.  A  bnilder,  carry- 
ing on  an  independent  employment  and  acting  in 
pursoance  of  a  contract  with  his  employer,  hy  which 
he  has  agreed  to  work  at  speeifled  times  in  a  par- 
ticular manner  and  for  a  stipulated  price,  is  alone 
liable  for  injuries  to  third  persons  that  occur  while 
the  woii  is  progressing  and  which  are  caused  by 
his  Diligence.""  But  the  builder  is  not  liable  for 
injuries  to  trespassers  on  the  building,"  or  for  in- 
juries occurring  to  the  employees  of  other  contract- 
ors whfire  they  without  request  or  invitation  go  on 
a  scaffold  erected  by  him  and  such  scaffold  ^ves 
way  thereby  injuring  such  employees.^   The  builder 


son  Bldg.  Co.,  lie  Ala.  S34,  12  8  859; 
Anrus  v.  Lee,  40  111.  A.  204;  Baumels- 
ter  V.  Uarkham,  101  Ky.  122.  S»  8W 
S44,  41  SW  816.  19  Kjh  308.  72  AmSR 
397  (falling  properly  to  guard  open- 
ing in  sidewalk).  See  also  generally 
Municipal  Corporation*  [28  Cyc  1484 
et  seqj. 

[a]  Houeompllanoe  with  ordiaaaM 
u  to  mtmgtag. — The  failure  of  a 
buildtr  to  comply  with  the  require- 
ments of  a  reasonable  ordinance  as 
to  the  method  of  protecting  passers- 
by  from  Injuries  reaultlog  from  the 
falling  of  materials  or  Implements 
constitutes  negligence  as  a  matter  of 
law.  Smith  V.  Milwaukee  Builders', 
etc..  Exch..  91  Wis.  360.  64  NW  1041, 
51  AmfiR  912.  30  LRA  504. 

(b]  JTonaprtloaMoa  oC  statute  m 
to  proteotlT*  fsndngi— A  statute  re- 
quiring a  builder  to  maintain  a  fence 
round  a  building  so  long  as  there  is 
danger  from  materials  rolling  there- 
from does  not  render  the  builder 
liable  to  a  person  Injured  when  the 
danger  has  ceased,  even  If  the  fenc- 
ing Is  removed,  waterman  v,  Shep- 
ard,  21  R.  I.  257,  48  A  661. 

9S.    Angus  V.  Lee,  40  111.  A.  804. 

97,  Angus  V.  I,ee,  40  111.  A.  804. 

98.  U.  S. — Crane  Bl.  Co.  v.  Up- 
pert.  S3  Fed.  942,  11  CCA  611;  Dorau 
V.  Flood.  47  Fed.  643. 

CaL-^raaei  v.  UcDonald,  Itt  Cal. 
400.  5S  P  139;  Boswell  V.  lAlrd,  8 
Cal.  469.  68  AmD  34B. 

Conn. — Geer  v.  Darrow,  61  Conn. 
2S0,  23  A  1087:  Lawrence  v.  •Ship- 
man,  89  Conn,  688. 

ill. — ^Alexander  v. '  MandevIUe,  33 
111.  A.  689. 

Iowa. — Hughbanks  v.  Boston  Inv. 
Co..  92  Iowa  267.  60  NW  640. 

Ue.-— McCarthy  v.  Portland,  71  Ue. 
318,  36  AmR  820. 

Haas. — Conners  v.  Hennessey,  112 
Mass.  96:  Brackett  v.  Lubke,  4  Allen 
138.  81  AmD  694:  HlUlard  v.  Rich- 
ardson, 8  Grsy  849,  68  AmD  748. 

«!.  T. — Burke  v.  Ireland,  26  App. 
Dlv.  487.  50  NTS  889. 

Pa. — ^Walton  r.  Brjrn  Mawr  Hotel 
Co..  160  Pa.  8,  28  A  488. 

Wis.— Smith  V.  Milwaukee  Build- 
ers', etc.,  Bxch.,  91  Wis.  860,  84  KW 
1041,  51  AmSR  912.  80  LRA  604. 

Can. — ^Walker  v.  McMillan,  6  Can. 
S.  C.  241. 

[a]  Authority  to  to  oeitalm  acta 
to  faellttate  hallaliic  does  not  wxmmg* 
the  builder  from  liability.  Thus  an 
ordinance  allowing  the  placing  of  a 
post  for  the  purpose  of  attaching 
thereto  a  guy  line  stretched  across 
the  street  will  not  relieve  the  builder 
from  an  Injury  caused  by  the  manner 
of  stretching  the  rope.  Larson  v. 
Ring,  43  Minn.  88.  44  NW  1078. 

[b]  Bo  far  aa  lajury  to  adjolalnf 
proMXty  from  the.  erection  of  a 
building  is  due  to  the  negligence 
and  earsleaancea  of  the  btfliaan  and 


not  necessarily  incident  to  the  plan 
of  the  work  or  the  building  contract, 
the  builder,  and  not  the  owner,  la 
liable.  Laycock  v.  Parker,  103  Wis. 
61,  79  NW  827. 

[c]  A  oontraotor  Is  llaUe  to 
awaii^  tenant*  for  damages  to  their 

Soods.    Butts  V.  J.  C.  Mackey  Co.,  72 
[un  662,  26  NTS  631  laJC  147  N.  T, 
716  mem,  42  N£l  722  mem]. 

[d]  XdahiUtr  of  bnUOer  for  asffli* 
geaoe  of  his  subeontraotor^In  an 
action  against  a  builder  for  Injuries 
caused  by  the  falling  of  a  wall.  If 
it  appears  that  he  accepted  the  wall 
from  a  subcontractor  with  knowl- 
edgs  of  its  condition  and  that,  at  the 
time  of  the  acceptance,  the  condition 
was  so  defective  as  to  cause  the  In- 
juries complained  of.  but  that  the 
builder's  own  servants  did  certain 
work  which  caused  the  defect,  the 
question  whether  the  builder's  lia- 
bility was  shifted  to  the  subcontrac- 
tor is  one  of  fact.  Berberich  v. 
Bbach.  131  Pa.  166.  18  A  1008. 

[e]  Uatailtty  for  Injuries  oansed 
hr  Kot  of  Intrnflsr^A  builder  is  not 
liable  for  Injuries  caused  by  articles 
falling  from  a  properly  constructed 
building  which  is  temporarily  com- 
pleted, through  the  act  of  an  In- 
truder or  an  employee  neither  In 
the  discharge  of  any  duty  nor  act- 
ing within  the  scope  of  his  employ- 
ment, even  If  he  fails  to  erect  a 
suitable  scaffold  and  maintain  It  un- 
til the  permanent  completion  of  the 
building.  Mayer  v.  Thompson- 
Hutchinson  Bldg.  Co.,  116  Ala.  634, 
22  8  869. 

AS  to  Ufthnttr  ot  halldM  to  his 
enplorss  see  generally  Master  and 
Servant  [36  Cro  1076  et  seqi. 

Xhiotrlns  w  IndspendMii  een- 
tzmotoza  sea  generally  Master  and 
Servant  [26  Cyo  1662  et  mq]. 

SS.  HcNeven  v.  Amott,  4  App. 
Dlv.  133,  38  NTS  769;  Mauer  v. 
Ferguson,  17  NTS  849. 

1.  Hagulre  v.  Magee,  10  Pa.  Cas. 
171,  13  A  551:  Bilton  v.  Mackeniie, 
31  Ont.  U  686,  602,  6  OntWN  572 
[quot  Cyc]. 

a.  Lawrence  v.  Shipman.  39  Conn. 
586;  Consolidated  Ice  Mach.  Co,  v. 
Kelfer,  184  III.  481,  25  NB  799,  23 
AmSR  688,  10  LRA  696. 

[a]  The  test  sesms  to  ha  whether 
or  not  the  negligence  of  each  di- 
rectly contributed  in  producing  the 
Injurious  result.  Consolidated  Ice 
Mach.  Co.  V,  Keifer.  134  111.  481,  2E 
NB  799,  23  AmSR  688.  10  LRA  696. 

3.  Lawrence  v.  Shipman,  39  Conn. 
586:  Walker  v.  McMillan.  6  Can,  S. 
C.  841. 

[a]  Tioiatlon  of  ImlUlnff  law 
legal  negUgeaos^— One  who.  in  erect- 
ing a  building,  violates  a  building 
law  by  causing  a  greater  weight  to 
be  placed  on  portions  of  the  founda- 
tion than  the  limit  prescribed  is  neg- 


and  owner  are  jointly  liable,  where  their  negligence  ■ 
directly  conoura  to  inroduee  tiie  injury,  although  one 
may  have  undertaken  <me  part  and  the  other  an- 
other part  of  the  woA,  and  the  n^ligmee  occurs  in 
the  pCTformance  of  eaeh  of  the  several  parts  of  the 
work  which  directly  eontributes  to  prodnoe  the 
injury,'  an^  where  the  building  is  unlawful.* 

Aft«  comvMton  wd  Moeptiiace.  After  eomple- 
tion  and  acceptance  of  a  building  the  liability  of 
the  bnilder  for  aeeidentB  caused  by  defeetiTe  con- 
struction eeases  and  the  liability  attaches  to  the 
owner,  whether  the  damage  is  attributable  to  his 
own  n^Ugence  or  to  that  of  the  builder.* 

DamiMtM  to  adjoining  proper^.  Where  the  eon- 
tract  so  provides,  the  builder,  as  between  himself 
and  the  owner,  is  liable  for  damages  to  adjoining 
premises  or  sidewalks,  occasioned  by  the  builder  or 
his  workmen.'  ' 

861  9.  Besponfltbmty  for  Defects— a.  In  Gen- 
eriL*  A  builder  is  reqransible  to  his  employer  for 
defective  performance,  and  is  liable  either  to  an 
action  or  to  a  deduction  from  the  price  agreed  on 

llgent  aa  matter  of  law,  and  liable 
for  an  Injury  to  an  Innocent  person, 
resulting  from  a  violation  of  the 
statute.  Pitcher  v.  Lennon,  12  App. 
Dlv.  366,  43  NTS  166. 

4.  Boswel!  t.  Lsird,  8  Cal.  469. 
08  AmD  345:  Gorham  v.  Gross,  126 
Mass,  282,  28  AmR  224. 
^  [a]  Bhonld  the  owner  aooept  a. 
honss  to  hia  knowledge  InsnBolsnttT 
hnllt  and  allow  it  to  remain  in  that 
condition  he  assumes  to  third  per- 
sons who  may  be  concerned  Its  sufll- 
ciency  for  the  uses  and  purpoaea  for 
which  It  was  conatruotsd.  Fanjoy  v. 
Seales,  29  Cal.  243. 

ib]  BnUdsr's  Oatj  only  to  ownsr. 
L  contractor  who  has  completed 
his  work  and  turned  It  over. to  the 
owner  Is  not  liable  for  acoidents 
caused  by  the  defective  construction 
of  the  building,  since  the  builder's 
duty  Is  only  to  the  owner.  Cortltt 
V.  Somerset,  140  Pa.  70,  81  A  S44,  SS 
AmSR  220. 

B.  Regan  v.  Keyes,  204  Mass.  294. 
90  NB  847  (holding  that,  where  the 
owner  of  certain  land  adjoining  a 
street  and  defendant,  general  con- 
tractor for  a  building  to  be  erected 
on  the  land,  knowing  of  the  existence, 
of  a  heavy  compressed  air  plant  In 
the  street  In  front  of  the  lot  to  b*- 
excavated,  inserted  a  provision  In 
defendant's  general  contract  .  that, 
each  contractor  should  make  good 
any  damage  done  to  adjoining  prem- 
ises or  sidewalks  which  hs  or  hin 
workmen  might  occasion,  and  Should 
keep  all  sidewalks  and  adjolnlag^ 
property  from  caving  and  r«pa4r  anvi 
damages  to  adjoining  work,  and  thtm 
provision  was  also  embodied  In 
plaintiff's  contract  for  ezeavatlon, 
with  defendant,  defendant  was  al>- 
solutely  bound  to  prevent  a  oave-ln 
of  the  street,  not  in  its  natural  con- 
dition, but  as  it  then  stood  with  the. 
compressing  plant  and  other  struc-. 
tores  therein,  which  duty  was  trans- 
ferred to  plaintiff  under  his  sub- 
contract): Glen  Falls  Gas  Light  Co. 
V.  Van  vranken,  11  App.  Dlv.  420.  42 
NTS  839.  See  generally  Adjoining 
Landowners  SS  50-53. 

e.   Bxonsea  for  defeotlve  psrfotBk- 
ano*  see  Infra  H  142-147. 

7.    D.  C. — Beba  v.  Ottenberg,  17  D. 
C.  848. 

Fla. — Livingston  v.  Anderson,  30 
Fla.  117,  11  8  270. 
111.— Koaki  V.  Finder,  176  111.  A. 

284. 

Ind. — McKlnney  v.  Springer,  3  Ind. 
59,  64  AmD  470. 

Iowa. — Gosson  v,  Witt,  167  Iowa 
247.  149  NW  274. 

Me.— Hill  V.  Mlllbum  School  IMst 
No.  2,  17  Me.  316. 

Mass. — Taft  v.  Montague,  14  Mass. 
282,  7  AmD  216. 
Mich.— Phelps  V.  BMb0,  71  Mlqb. 
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and  under  some  contracts,  be  is  required  to  repair 
defects  for  a  specified  length  of  time  after  the  struc- 
ture is  completed.^  The  owner  may  sue  for  dam- 
ages, although  the  contract  allows  him  to  remedy 
the  defects  at  the  builder's  expense;"  but  he  should 
protect  himself  as  far  as  possible  from  the  damages 
which  would  naturally  result  from  the  defects,  and 
can  ehaige  the  buildw  only  with  such  expenses  and 
efforts,  and  with  damages  which  he  could  not  have 
pi^vented  by  the  exercise  of  due  diligence.^"  Where 
the  builder  is  prevented  from  going  on  with  the 
work,  an  offer  to  correct  defects,  made  by  him  in 
good  faith,  entitles  him  to  recover  for  what  be  has 
done  under  the  contract.^^  But  an  offer  to  repair 
will  not  relieve  him  from  liability  under  a  warranty 
of  the  quality  of  his  work."  If  the  contract  ex- 
pressly requires  the  builder  to  remedy  any  defects 

Mo.— Olobe  Lirht.  etc.,  Co.  v. 
Doud,  47  Mo.  A.  439;  Austin  V.  Keat- 
Ing,  21  Mo.  A.  30. 

N.  T.— Walker  v.  Millard,  89  N. 
Y.  876;  Carpenter  Co.  v.  Ellsworth, 
1 S 1  App.  Dlv.  5  S  2,  136  N  YS  1  OS ; 
Title  Quarantee,  etc.,  Co.  v.  Patn. 
16S  HY3  333. 

Oh.— Marshall  v.  Ames,  11  Oh.  Clr. 
Ct.  363,  B  Oh.  Cir.  Dec.  403. 

Va. — lae^e  v.  Bossieux,  16  Oratt. 
(56  Va.)  83,  76  AmD  189. 

Wis. — Lilndenmann  t.  Kopcxynskl, 
IBS  Wla.  164,  144  NW  19C. 

Can.— Chambiy  Mfg.  Co.  v.  Willett, 
24  Can.  S.  C.  602,  24  CanLTOccNoteB 


in  his  work  after  the  building  is  completed  and 
accepted,  the  builder  is  entitled  to  notice  of  defects 
and  an  opportunity  to  remedy  them;  and  without 
such  notice  and  opportunity,  he  cannot  be  held  liable 
to  the  owner  for  damages  for  sueh  defects;"  and 
under  some  contracts  notice  of  defects  must  be 
given  in  writing,  or  be  waived,  before  the  builder 
can  be  held  responsible  therefor.^* 

Continning  liability.  By  statute  in  some  jurisdic- 
tions a  builder's  liability  for  defective  performance 
continues,  in  the  nature  of  a  warranty,  for  a  speci- 
fied period  after  the  completion  of  the  building." 

87]  b.  Due  to  Flans.  Where  the  builder  per- 
forms his  work  strictly  in  conformity  with  plans 
and  Q>ecifications,  he  is  not  liable  for  defects  in  the 
wo^  that  are  due  to  faulty  structural  requirements 
eontfuned  in  sueh  plans  and  Bpeoifieati<»i8/'  par- 


204;  Pepin  v.  Martin.  5  RevLeK_183. 

ri.  C— Baker  v.  Atkins,  16  C. 
177,  13  WestLR  327. 

Man. — Grace  v.  Osier,  21  Man.  641. 

N.  W.  Terr. — iUUKmaii  v.  Hltcbell, 
2  WestLR  682. 

Que.— WUaon  v.  Voyel  Co.,  4  I>om 
LR  196. 

Sask. — Donaldson  v.  Collins,  3  Dom 
LR  369,  21  WeatLR  6$. 

[a]  PlMlXtf  eaglM  in  Inq^roper 
plaae*  Where  a  contract  provides 
uiat  one  party  is  to  furnish  and  to 
erect  an  engine  In  the  other's  build- 
ing, leaving  it  In  satisfactory  work- 
ing order,  the  first  party  Is  bound 
to  know  that  the  place  selected  by 
the  -other  party  is  suitable,  and.  If 
not;  to  sO'lnffMrm  the  latter;  and,  for 
atlowlnc  It  to  be  erected  in  an  Im- 
proper place,  he  will  be  liable  for 
diunvea  dlreotly  resulting.  Kum- 
berger  t.  Congress  Spring  Co.,  168 
N.  T.  339,  63  NE  9  [rev  8  App.  Dlv. 
««.  40  NYS  396]. 

brttUs  and  llablUtlM  of  bnlUUx  la 
genaml  see  supra  S  74. 

Amouft  of  reoorerr  wImm  pur^ 
fofmasM  Is  defeottve  see  Infra  I 
149. 

&  Riley  V.  Brooklyn,  46  N.  T. 
444  Crer  66  Barb.  669];  Ouertin  v. 
Papl&eau,  40  Que.  Super.  97  (holding 
that  a  covenant  In  a  contract  for 
construction  of  a  building  at  a  date 
named,  "that  every  defect  appearing 
la  the  building  by  reason  of  shrink- 
age, settling,  use  of  poor  material, 
crevices  and  other  causes  that  the 
contractor  can  control  will,  at  the 
expiration  of  a  year  after  the  com- 
pletion of  the  work,  be  repaired  and 
the  building  put  in  order  at  the  ex- 

fense  of  the  contractor,"  provides 
or  defects  which  can,  or  cannot,  be- 
come apparent  in  the  course  of  the 
year  following  completion,  from  the 
causes  enumerated,  and  Imposes  an 
additional  obligation,  accessory  to 
those  In  the  contract,  to  remedy 
them;  It  does  not  apply  to  defects 
In  construction  or  omission  of  things 
stipulated  for  appearing  at  the  date 
fixed  for  handing  over  the  completed 
building,  and  therefore  the  con- 
tractor who  sues  for  the  balance  due 
on  the  contract  price,  and  who  Is 
met  by  a  claim  for  reduction  on  ac- 
count of  defects  and  omissions,  can- 
not rely  on  the  clause  In  question 
to  defeat  such  defense). 

9.  HUllard  v.  King,  134  Ga.  817, 
68  SE  649. 


10.  Mathers  v.  BuUer  County.  28 
Iowa  268.  .    .  . 

[a]  Where  there  are  defeoCs  In 
watsrwoiks  which  a  contractor,  has 
constructed,  but  they  are  such  aa 
not  to  render  the  works  valueless, 
but  such  as  might  be  readily  reme- 
died at  a  moderate  expense  by  mod- 
erate efforts,  he  Is  not  liable  for 
damages  occurring  therefrom  after 
the  owner  has  had  reasonable  time 
within  which  to  remedy  them.  Hen- 
sen  V.  Beebe,  111  Iowa  634,  82  NW 
942 

Avoidable  eoBse^nenoes  see  Dam- 
ages [13  Cyc  71  et  seq], 

11.  Cass  County  v.  Gibson,  107 
Fed.  363,  46  CCA  341  (holding  that 
an  instruction  so  stating  the  law  Is 
not  Incorrect  because  the  tender 
might  have  been  made  on  condition 
that  sums  claimed  to  be  due  should 
first  be  paid  and  no  reference  was 
made  thereto ;  for  in  determining 
whether  the  tender  was  made  in 
good  faith  the  jury  would  have  to 
consider  whether  the  tender  was  con- 
ditional or  not). 

IS.  Gallais  v.  Trinidad  Asphalt 
Mfg.  Co.,  127  Mo.  A.  838,  106  8W  698. 

13.  Mansfield  v.  Beard,  82  N.  Y. 
60. 

[a]  ITiUlsr  a  eontraet  to  build  • 
faotorr  ohimney,  reoulrlng  the 
builder  to  repair,  free  of  charge,  for 
a  period  of  nve  years,  any  defective 
material  or  workmanship,  the  party 
for  whom  built  was  bound  to  offer 
a  reasonable  opportunity  to  repair 
any  defect,  ana  if  the  same  could 
be  remedied  within  a  reasonable 
time,  and  without  loss  to  it.  It  had 
no  right  to  demolish  the  chimney 
without  offering  such  opportunity. 
Kinney  v.  Philadelphia  Watch  Case 
Co.,  76  N.  J.  L.  735,  71  A  266. 

14.  Myers  v.  Philip  Carey  Co.,  17 
Ga.  A.  635,  87  SE  825;  Sweatt  v. 
Hunt,  42  Wash.  96.  84  P  1. 

[a]  Oial  nofeloe  not  anJBoleat. — 
Where  a  building  contract  requires 
written  notice  to  the  contractor  of 
any  alleged  detects,  oral  notice  to 
the  contractor  Is  insufficient  to 
amount  to  an  objection.  Sweatt  v. 
Hunt,  42  Wash.  96,  84  P  1. 

IB.  Florensan  v.  Ouanloa  Central, 
10  Porto  Rico  187  <taoldinf  that, 
where  In  a  contract  to  construct  a 
building  at  a  contract  or  fixed  price 
It  is  stipulated  that,  after  a  specified 
time  subsequent  to  the  completion 
of  the  building,  the  contractor  shall 
be  paid  the  deferred  Installment  of 
the  price,  provided  the  work  is  per- 
formed in  the  manner  agreed  on, 
such  a  stipulation  cannot  be  con- 
strued to  mean  that  the  liability  of 
the  contractor  shall  cease  on  the 
expiration  of  such  time,  and  his  lia- 
bility will  continue  to  exist  during 
the  period  provided  for  by  Civ.  Code 
S  1494);  McGuIre  v.  Fraser.  17  Que. 
K.  B.  449  [aff  40  Can.  S.  C.  677]: 
Audit  V.  Guerard,  42  Que.  Super.  14 
(last  two  cases  constminff  Civ.  Code 
arts  1688,  1696). 

Omxmw  or  wamurtjr  m  pnf exm- 
aaee  genanllr  aee  supra  Si  81,  82. 


16.    U.   S.-~Smlth   V.  Consumers' 
Cotton  Oil  Co..  86  Fed.  369,  30  CCA 
103;  Gubblns  v.  Lautenschlager,  74 
Fed.    160;   Weld  v.  Goldenberg. 
Fed.  466,  13  CCA  12. 

Ala. — Birmingham  Fire  Brick 
Works  v.  Allen,  86  Ala.  186.  E  S 
4S4. 

Cal. — McConnell  v.  Corona  City 
Water  Co..  149  Cal.  60.  86  P  929,  8 
LRANS  1171  and  Dote;  Kendall  v. 
Vallejo.  1  Cal.  371. 

Conn. — Hills  v.  Farmlngton,  70 
Conn.  460,  39  A  796. 

D.  C. — District  of  Columbia  v. 
Clephane,  13  D.  C.  166  [aff  110  U.  S. 
212,  3  set  568,  28  U  ed.  1221. 

Ga. — Porter  v.  Wilder,  62  Ga.  620. 

111. — Vermont  St.  M.  E.  Church  r. 
Brose,  104  III.  206;  Sperry  v.  Panning, 
80  111.  371;  Federal  Contracting  Co. 
V.  Coal  Creek  Drain.,  etc.,  Dlst.  166 
111.  A.  369. 

Ind.  T. — South  McAIester  Eflectrlc 
Light,  etc.,  Co.  V.  Eddy,  2  Ind.  T. 
64S.  68  SW  448. 

Iowa. — Independent  School  Diat.  v. 
Swearngin.  119  Iowa  703,  94  NW  206; 
Holland  V.  Union  County,  68  lows 
66.  26  NW  927. 

Ky.— Culbertaon  v.  Ashland  Ce- 
ment, etc.,  Co.,  144  Ky.  614.  189  SW 
792 

La.~Hebert  v.  Weil,  115  La.  4S4. 
39  8  389;  Powell  v.  Markham,  18  La. 
Ann.  681;  Mlnot  v.  Slncer,  8  La.  A 
(Orleans)  173. 

Mass. — Morse,  etc,  Co.  v.  Putter, 
182  Mass.  423,  66  NE  804;  BUrke  v. 
Dunbar,  128  Mass.  499;  Gray  v. 
James,  128  Mass.  110:  Hyannls  Sav. 
Bank  V.  Moors,  120  Mass.  469. 

MIss.-~ConinB  V.  Money.  6  HIbb.  11- 

Mo. — Beattie  Mfg.  Co.  v.  Helni. 
120  Mo.  A.  466.  97  8W  188. 

N.  J. — Isaacs  v.  Reeve,  (Ch.)  44 
A  1.  ' 

N.  Y. — Tide  Water  Bldg.  Co.  v. 
Hammond,  144  App.  Dlv.  920  mem. 
129  NYS  366;  Dwyer  v.  New  York. 
77  App.  Dlv.  224,  79  NYS  17;  Byron 
V.  New  York.  64  N.  Y.  Super.  411.  7 
NYSt  17:  In  re  Preel,  38  NYS  141. 

Oh. — Felke  v.  Columbus,  etc.,  R. 
Co.,  6  Oh.  Cir.  CL  199,  »  Oh.  Clr.  Dec. 
100. 

Psl— Muckle  V.  Payne,  1*8  Pa.  444. 
48  A  418  [air  9  Pa.  Dlst.  4111;  Har- 
low V.  Homestead.  194  Pa.  67,  4S  X 
87;  Murphy  v.  Liberty  Nat.  Bank. 
184  Pa.  208,  39  A  143;  Beswlek  v. 
Piatt.  140  Pa.  28,  21  A  306;  O'Lough- 
Ifn  V.  Jefferson  County,  66  Pa.  62; 
Bryant  v.  8tllwell^4  Fa.  314;  Biebe 
V.  Mauch  Chunk  water  Co..  33  Pi- 
Super.  821.  '  • 

R.  I. — Fletcher  v.  Seekell,  1  R.  i- 
267. 

Vt.— Palrman  v.  Ford,  70  Vt.  111. 
39  A  748. 

Wash.— Novelty  Mill  Co.  v.  HelM- 
erllng,  39  Wash.  844.  81  P  242. 

Wis.— BenUey  v.  State.  78  Wis.  416. 
41  NW  338. 

[a]  niustratlone. — (1)  A  contract 
for  the  construction  of  gates  ac- 
cording to  plans  fumlshea  .by  the 
owner,  stipulating  that  the  contractor 
"agrees  that  these  gates  shall  be  of 


For  later  eaMs,  Oereleinuiits  and  dttanvee  In  the  law  see  cumulative  Annotations,  ^jmtt^tj  tl«,^|i^^  ^<i^^^ 
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tieuiariy  Then  the  ororB  in  the  plana  «e  not  ap- 
parent OT  easily  detected;^'  and  he  may  reeover 
onder  the  eontraei,"  unless  he  has  warruited  that 
the  plans  and  speeifieatioiis  are  eotrectj  or  guaran- 
teed the  reault;"  nor  is  he  under  any  reqponsibility, 
in  the  event  of  the  subsequent  destruetion  of  the 
eompleted  workj  whether  that  destroetion  is  caused 
by  its  own  inherent  weakness  or  from  extraneous 
anses.^  But  if  he  departs  from  the  plana  and 
specifications  without  the  consent  of  the  owner^  he 
becomes  a  guarantor  of  the  strength  and  safety  of 
the  building.*^ 

Kunria^  of  dtfeeto  In  plans.  However,  it  has 
be«i  held  that  a  contraetor  owes  the  duty  to  exam- 


ine the  plans  and  judge  '«f  thdr  suffioieney  and 
may  be  bound  by  his  contract^  evw  though  parts 
specified  ara  insa^&eient;"  he  is  bound  to  discover 
defects  that  are  reasonably  discoverable  or  patent 
and  where  he  knows^  or  haa  reason  to  b^evCf  tiiat 
the  plans  are  defective  and  follows  such  plans  with- 
out pointing  out  the  defects  to  the  owner  or  archi- 
tect, he  is  not  entitled  to  recover  if  the  buildix^ 
proves  insnfBflioit  because  of  sudh  defects.'*  He  is 
not  excused  by  misunderatanding  planSf  as  his  enter- 
ing into  the  eontraet  implies  that  he  understands 
them  ;^  but  he  is  not  lesponnble  for  the  defects,  if 
he  objects  to  the  plans  and  follows  them  only  be- 
cause he  is  required  so  to  do.*"  All  this  is  init  if 


first  class  worlEinaiiahlp  and  material 
and  sliall  opsrate  satisfactorily 
wh«ii  ereoted,"  Is  aatlsfled  on  the 
contractor  eonstruotlns  In  flrst-class 
workmanship  and  material  the  rates, 
in  accordance  with  the  plana,  so  that 
ihey  operate  as  satisfactorily  as  can 
reasonably  be  expected,  considering 
tb«  plana  for  their  construction,  the 
responsibility  for  the  same  resting 
on  the  owner.  Rosenbloom  v.  New 
Tork  Butcher's  Dressed  Heat  Co., 
«l  MlBC.  263.  113  NYS  604.  (2) 
Where  a  building  contract  required 
the  contractor  to  fill  casings  around 
piers  with  concrete,  "said  concrete 
la  be  well  tamped,"  the  contractor 
was  not  liable  for  any  damage  caused 
by  tamping  the  concrete  as  required 
by  the  contract,  although  the  con- 
tract was  faulty  In  requiring  such 
tamping  to  be  done,  unless  he  failed 
to  do  the  tamping  In  the  way  that 
It  should  have  been  dohe.  Novelty 
Mill  Co.  V.  Heinzerllng,  39  Wash. 
:4i,  81  P  741.  (3>  Where  a  contract 
for  the  construction  of  cement  walks 
does  not  provide  for  expansion  Joints 
In  the  walks,  the  contractor  la  not 
liable  for  any  defect  In  the  work 
resulting  from  their  absence.  Cul- 
bertson  v.  Aehland  Cement,  etc.,  Co., 
141  Ky.  614,  139  8W  7S2. 

[  b  ]  meservolr^A  builder  who 
baa  constructed  a  reservoir  in  ac- 
cordance with  the  plans  and  speclfl- 
catlons  Is  not  liable  for  defects 
therein.  Filbert  v.  Phlladeli^la,  181 
Pa.  530.  37  A  646. 

[c]  R  Is  a  ftnestton  of  faot 
whether  an  tnperfection  In  construc- 
tion Is  attributable  to  the  builder  or 
to  a  defect  In  the  original  plan  tor 
which  he  is  not  responsible.  Gray 
Y.  James,  126  Mass.  110. 

ZdaUUty  of  aveUteot  for  defeat  In 
Plaas  see  Architects  t  24. 

Baty  to  follow  plana  aad'speolfl- 
estloas  generally  see  supra  |  77, 

17.  ifebwrt  v.  Well.  116  t*.  424. 
19  S  389. 

18.  U.  S. — Penn  Bridge  Co.  v.  New 
Orleans,  223  Fed.  737,  f$8  CCA  191; 
Sickels  V.  U.  S.,  1  Ct.  CI.  214. 

Ind.  T. — South  MoAlester  ESectrlc 
Light,  etc.,  Co.  V.  Eddy,  2  Ind.  T. 
fil&.  63  SW  448. 

Iowa. — Holland  v.  Union  County, 
68  Iowa  66,  26  NW  927. 

Mass. — Morse,  etc.,  Co.  v.  Puffer, 
IS2  Mass.  423,  65  NB  804;  Burke  v. 
Dunbar.  128  Mass.  499;  Gray  v. 
James.  128  Mass.  110. 

N.  H. — Perkins  v.  Roberge,  69  N. 
R.  171,  39  A  583. 

N.  Y. — Byron  v.  New  York,  64  N, 
T.  Super.  411,  7  NTBt  17. 

Pa.— RIebe  v.  Mauch  Chunk  Water 
Co..  33  Pa.  Super.  321. 
_Wash. — Ward     v.     Pantagea,  73 
Wash.  208.  211,  131  P  642  [quot  Cyc], 

Wis.— Bentley  v.  State,  73  Wis. 
416.  41  NW  338. 

Ont. — Metallic  Rooflng  Co.  v.  To- 
ronto. 3  OntWR  646  (when  done  In 
the  ordinary  way,  where  the  speclfl- 
cattons  were  vague,  with  the  con- 
sent of  the  owner). 

[a]  aisratots. — (1)  Where  con- 
tractors for  putting  In  elevators  put 
in  the  elevators  specified  and  the 
vr  cushions  called  for  by  the  con- 
tract, and  of  the  depth  shown  by  the  I 
drawings  given  them  to  work  by, 
i<'-«r  are  jaaUtled  to  racauar  the  con-.' 
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tract  prlee,  althoucili  the  contract 

Srovldsd  that  the  cars  could,  at  the 
Iflcretlon  of  the  owners  of  the  build- 
ings, be  dropped  from  the  twelfth 
floor  to  the  air  cushions,  and  sustain 
no  harm;  and  no  test  was  made,  be- 
cause, after  the  Installing  of  the 
air  cushions,  the  patentee  thereof 
stated  that,  owing  to  late  teats  he 
had  made  elsewhere,  he  did  not  con- 
alder  the  cuahlona  deep  enough  for 
the  safe  dropping  of  the  cars. 
Muckle  T.  Payne,  198  Pa.  444,  48  A 
413.  (2)  Where  a  contract  for  erect- 
ing a  passenger  elevator  In  defend- 
ant's bulldlitff  called  for  a  ten  horse 
power  motor,  and  one  of  that  power 
was  furnished,  defendant  could  not 
avoid  liability,  although  he  needed  a 
motor  of  larger  power.  Morse,  etc., 
Co.  V.  Puffer,  182  Mass.  423,  66  NE 
804. 

19.  Northern  Pac.  R.  Co.  v.  Goss, 
203  Fed.  904,  182  CCA  198;  HUla  v. 
Farmlngton,  70  Conn.  46D,  39  A  796. 

[a]  Onazanty  that  work  la  snflU 
olMit  for  apeoifled  purpose  not  guar- 
anty of  Tdan."  An  agreement  to  Dulld 
In  a  particular  way  and  to  use  speci- 
fied materials,  In  accordance  with  a 
design  furnished  the  builder,  which 
Is  to  be  his  sole  guide,  with  a  guar- 
anty that  the  work  when  done  In 
that  way  will  be  sufficient  for  a  par- 
ticular purpose,  warrants  the  con- 
struction and  material  used  by  the 
builder  but  does  not  guarantee  de- 
fects In  the  plan  furnished.  Mac- 
Knight  fjllntic  Stone  Co.  v.  New 
York,  160  N.  Y.  72,  64  NH  661  [rev 
31  App.  Dlv.  232,  62  NYS  7471. 

[b1  Guaranty  that  work  wlU 
Btano.^ — Where  a  contract  specifically 
makes  the  attached  plana  and  speci- 
fications a  part  of  the  contract,  a 
guaranty  contained  In  the  specifica- 
tions binds  the  contractor.  A  guar- 
anty that  certain  work,  to  be  done 
according  to  speclflcatlona  and  the 
directions  of  an  engineer,  will  re- 
main In  good  condition  for  a  year 
Is  broken  If  the  work  falls  to  re- 
main in  good  condition  for  a  year, 
even  though  the  failure  was  not 
caused  by  defective  material  or 
workmanship.  I^ake  View  v.  Mac- 
Ritchie,  134  111.  203.  208,  2S  NE  663 
[rev  30  111.  A.  393]  (where  the  cotirt 
satd:  "No  reaaon  Is  perceived  why 
contractora  may  not  guaranty 
agalnat  all  defects,  whatever  their 
origin, — whether  they  arise  from  In- 
sumclency  of  the  materials  supplied, 
from  unskillfulness  of  workmen,  or 
from  unfitness  of  the  plan  or  de- 
sign,—whether  devised  hy  the  one 
or  the  other  of  the  parties  to  the 
contract,  or  by  some  other  person. 
In  case  of  a  contract  with  such  war- 
ranty, it  will  be  presumed  that  the 
consideration  for  the  guaranty  was 
Included  In  the  price  agreed  to  be 
paid  for  the  work  to  be  done.  It  Is 
not  unreasonable  to  suppose  that  one 
desiring  a  fabric  or  structure,  or 
an  apparatus,  or  a  piece  of  mechan- 
1am  to  be  made,  the  Idea  of  which 
le  his  own,  or  that  of  his  servant 
or  agent,  may  wish  to  take  the  Judg- 
ment as  to  its  practicability,  useful- 
ness and  durability,  of  some  person 
or  persons  who  have  a  practical 
knowledge  and  experience .  In  the 
construction  of  things  of  that  sort, 
and  In  such  case  uu  requirement 


of  a  guaranty  would  b«  an  effeetu^ 
way  of  retting  ths  benefit  of  such 
Judgment.  It  Ta  the  province  of  the 
courts  to  enforce  the  contract  which 
the  town  and  these  contractors  have 
made, — not  to  make  a  contract  for 
them.  It  must  be  presumed,  that 
had  It  been  their  Intention  to  limit 
ths  guaranty  to  the  workmanship 
of  the  contractors  and  their  serv- 
ants, and  to  the  materials  furnished, 
such  intention  would  have  been  ex- 
pressed In  the  contract"). 

flvanurtr  of  ■y****^^^  of  ^tnM 
see  supra  I  29. 

Oiwranty  or  wamtaty  of  perfmnr 
anoe-see  supra  S  81. 

flO.   Clark  V.  Pope,  TO  111.  128. 

[a]  Wlisre  the  destrtiotlon  of  the 
work  Sa  dne  to  ohaagea  In  the  plans 
of  the  wortCi  directed  by  the  owner 
,  against  the  protest  of  the  builder, 
on  the  ground  that  the  risk  was  in- 
creased thereby,  the  loss.  In  case 
of  the  subsequent  destruction  of  the 
work  before  completion,  must  be 
borne  by  the  owner.  Dale  v.  U.  S., 
14  CL  CI.  614, 

81.    Clark  v.  Pope,  70  111.  12S. 

Ua]  Where  ths  bnlldar  fsUs  to 
Id  aooordinff  to  plaas  and  apeoUU 
eattong,  and  the  building  falls  when 
nearly  completed,  he  la  1-iable  for 
the  loss,  although  It  falls  through 
architectural  defects  and  without  his 
fault,  where  there  Is  no  guaranty 
by  the  owner  as  to  the  sufflclency 
of  the  plans,  and  specifications,  as 
the  making  of  the  contract  Implies 
that  the  contractor  understands  the 
plans.  Lonergan  v.  San  Antonio 
Trust  Co.,  101  Tex.  63,  104  SW  1061, 
106  SW  876,  130  AmSR  803,  22  LRA 
NS  364;  American  Surety  Co.  v.  Ban 
Antonio  L.  A  T.  Co.,  (Tex.  Civ.  A.) 
98  SW  387. 

as.    Northern  Pac.  R.  Co.  T.  Goes, 
203  Fed.  904,  122  CCA  198. 

93.    Northern  Pac.  K.  Co.  v.  Goss, 
203  Fed.  904,  122  CCA  198. 

S4.  Burke  v.  Dunbar,  128  Mass. 
499;  Batcheller  v.  Hulme.  76  Waah. 
97,  136  P  802  (holding  that.  In  de- 
termining whether  a  contract  to  con- 
struct machinery  according  to  agreed 
plans  has  been  performed.  It  must 
be  aasumed  that  such  matters  as 
the  meshing  and  alignment  of  gears 
depend  on  the  skill  of  the  workmen 
rather  than  on  written  plans,  and 
that  If  the  plans  were  defective  in 
that  respect,  the  person  constructing 
the  machinery  would  have  rejected 
them);  Grace  v.  Oaler,  21  Man,  641. 

[a]  Tlte  faot  that  tdsns  fumlsliea 
to  builder  are  defectlTO  does  not  re- 
lieve hlra  from  liability  on  a  guar- 
anty of  his  work,  where  he  haa 

Erevlouflly  examined  the  plans,  since 
efore  making  the  contract  he  should 
have  known  that  they  were  defec- 
tive. Giles  V.  San  Antonio  Fdy.  Co., 
(Tex.  Civ.  A.)  24  SW  646. 

as.    Northern  Pac,  R.  Co.  t.  Gobs, 
203  Fed.  904,  122  CCA  198. 

as.  Moore  v.  U.  B..  48  CL  CI.  13» 
(holding  that  In  construing  a  con- 
tract, it  cannot  be  supposed  that  the 
contractors  agreed  to  bear  losses 
which  might  occur  by  reason  of  de- 
fects In  a  plan  Imposed  on  them 
against  their  objections,  defects' 
which  ml^t  have  been^qreseen  bx  , 
the  .exeroiBe  of  ordlnvy  9»n^wK  r> 
skill).     .   Digitized  byVjCFOVlC 
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be  has  experts  at  his  command  by  whom  the  plans 
ean  be  inspected  and  passed  on-,  if  he  has  large 
experience  and  presumed  competency^  or  holds  him- 
self out  to  have  such,  and  the  contrary  is  not 
known  to  the  owner  }^  or  if  the  work  is  so  simple 
that  it  cannot  be  presumed  to  have  defects  not 
readily  diseoTenble  to  one  who  would  undertake  the 
work.** 

[$  88]  c  Due  to  Acts  or  Directions  of  Owner.'^ 

The  builder  is  not  responsible  for  defects  arising 
from  doing  the  work  in  the  manner  directed  by  the 
owner  or  his  authorized  representatiTOf'^  or  which 
are  caused  by  acts  of  the  owner  during  the  progress 
of  the  work." 

[$  89]  d.  Due  to  Defective  Materials  or  Former 
Work.  Where  the  builder  is  to  perform  the  work 
with  materials,  etc.,  furnished  by  the  owner,  he  does 
not  assume  responsibility  for  the  fitness  of  the  ma- 
terials, so  as  to  render  him  liable  for  defect?  ii\  the 
work  due  to  defective  material,"  unless  he  knows 


of  the  defective  quality  of  the  materials  and  makes 
no  objection  thereto  before  using  them.^  So  wh«re 
the  builder  is  to  use  certain  work  already  done  by 
the  owner,  he  is  not  responsible  for  defects  in  sueb 
work.^  But  it  has  been  held  that,  where  the  builder 
is  to  ereet  a  structure  sufficient  for  a  certain  par- 
pose,  and  the  work  already  done  is  so  defective  that 
the  builder  cannot  accomplish  such  purpose  with  the 
work  in  such  condition,  it  is  his  duty  to  insist  on 
an  alteration  thereof,  or  to  make  it  himself.^ 

[MO]  e.  Due  to  Soil  or  Weaihw  Conditions.  As 
a  general  rule  the  builder  is  responsible  for  defects 
caused  by  defects  in  the  soil  or  by  weather  condi- 
tions,"' notwithstanding  he  was  bound  by  contract 
to  follow  plans  and  speeiflcations  prepared  by  an 
architect."  But  it  has  been  held  that  he  is  not  so 
responsible,  where  by  the  fault  of  the  owner,  he  is 
unable  to  overcome  such  defects  in  the  soil;"  or 
where  he  has  oomplied  with  his  eontraet,  and  the 
defect  is  subsequently  caused  by  the  nature  of  the 


a7>   Northern  Paa  R  Co.  v.  Gobs. 
203  Fed.  904,  122  CCA  19S. 
*  8S.   Nortbern  Fac.  R.  Co.  t.  Ooss, 
203  Fed.  904,  122  CCA  198. 
.  89^    Northern  Pao.  R.  Co.  V.  Gosa. 
203  Fed.  904,  122  CCA  198. 

ao.  Pollcmaff  OlMOtlona  ffenezallar 
see  supra  |  77. 

31.  U.  S^Dale  V.  U.  8.,  14  Ct  CT. 
611. 

111.— McKee  v.  Brandon.  S  111.  SS9. 

Ind. — Carroll  County  v.  O'Connor, 
137  Xnd.  022,  3$  NB  1006,  37  NB  IS. 

Md. — Tron  Clad  Mfe.  Co.  v.  Stan* 
field,  112  Md.  360.  73  A  8K4;  Hogg 
V.  Jackson,  etc.,  Co„  26  A  869. 

Mass. — Burke  v.  Dunbar,  12S  Mass, 
409. 

Mich. — SfihUesB  V.  Grand  Rapids, 
131  Mich.  62,  90  NW  700. 

MlntL — St.  AnUiony  - Falls  Water- 
Power  Co.  V.  Bastnmn,  20  Minn.  277; 
Siebert  v.  Leonard,  17  Minn.  <38. 

N.  T. — Sun  Conatr.  Co.  t.  Kand'el, 
129  NYS  10. 

Oh. — Feike  v.  Columbui,  etc  R. 
Co.,  S  Oh.  CIr.  Ct  199,  S  Oh.  Clr.  Dec. 
100. 

Pa. — ^Robinson  v;  Baird,  166  Pa. 
6&5,  SO  A  1010;  Rohrnum  t.  Steese,  9 
Phlla.  186. 

Fa]    Where  the  ow&sr  dlreoted  the 

builder  to  use  Inferior  sand  In  the 

mortar,  the  builder  was  held  not 
liable  for  a  defective  wall  In  the 
butldine  for  which  such  mortar  was 
naedi  McLane  v.  DeLeyer,  66  N.  Y. 
619.  . 

Sa.  Gray  t.  Wells,' 118  Cat,  11,  60 
P  23  (holdmgr  that,  where  a  retaining' 
wall  constructed  under  a  contract 
whereby  it  was  guaranteed  to  bold 
the  bank,  cracked  and  bulged  out, 
and  thereby  became  worthless,  a 
finding  that  auch  defects  were 
caused  by  the  conduct  and  Interfer- 
ence of  defendant  while  the  wall  was 
In  process  Of  construction  was  Justi- 
fied by  evidence  that  defendant  bad, 
regardless  of  the  protest  of  the  con- 
tractors, caused  dirt  to  be  piled 
against  the  wall  before  the  cement 
had  set  and  become  hardened). 

33.  U.  .a. — Gubbins  v.  Lrfiuten- 
schlager,  74  Fed.  160. 

Del. — Bye  v.  George  W.  McCaulley, 
etc.,  Co.,  23  Del.  IIB,  76  A  621. 

111.— Vermont  St.  M.  E.  Church  v. 
Brose,  104  111.  206. 

Ind. — Manvllle  McCoy,  3  Ind. 
148. 

Miss. — Collins  V.  Money,  6  Miss. 
11. 

Nebr. — Knutsen  v.  Hanson,  28 
Nebr.  691.  44  NW  1066. 

N.  H.— True  v.  Bryant,  82  N.  H. 
241. 

N.  T. — McLane  v.  De  L«yer,  66 
N.  Y.  619. 

S.  C— Kllllan  V.  Herndon,  38  S.  C, 
L.  609. 

[a]  XXlUtnitlon. — VThwf-  plalntift 
contracted  to  construct  a  tunnel  ac- 
cording to  speeiflcations  of  the  engi- 
neers of  defendant,  and  agreed  that 
the  tunnel  vbould  be-  timbered  In  a 


thoroughly  workmanlike  and  practi- 
cal manner  to  protect  It  against  out- 
ward and  Inward  pressu;^,  and  de- 
fendant furnished  the  materials,  and 
during  the  process  of  the  work  plain- 
tiff protested  that  the  timber  fur- 
nished was  defective  and  the  speeifl- 
cations insufficient,  he  was  not  re-r 
sponsible  tor  the  caving  in  of  the 
tunnel,  but  was  entitled  to  recover 
for  extra  repair  work  rendered 
necessary  thereby.  McConnell  v.  Co- 
rona City  Water  Co.,  149  Cal.  60,  86 
P  929,  8  LRA.NS  1171  and  note. 

[b]  A  builder  la  not  liable  for 
defeotive  work  oansed  by  "Ute  snbooa- 
'braotors'  nae  of  a  dlfferaot  material 
from  that  specified  In  the.  contract, 
by  agreement  between  them  and  the 
architect  without  the  knowledge  of 
the  contractors.  Robinson  v.  Baird, 
165  Pa.  605,  SO  A  1010. 

34.  Mouton  v.  Droz,  16  La.  111. 
.  3S.  Gibbons  v.  U.  S.,  16  Ct.  CI. 
174  [aff  109  U.  S.  200.  3  SCt  117,  27 
L.  ed.  9061  (holding  that,  where  the 
contractor  agreed  to  rebuild  a  build- 
ing which  had  been  destroyed  by 
Are,  and  the  contract  provided  for 
the  use  of  the  old  walls,  the  con- 
tractor did  not  assume  responsibility 
for  the  fitness  of  such  walls);  Hunt 
V.  Toulmln,  1  Stew.  &  P.  (Ala.)  178; 
Burke  v,  Dunbar,  128  Mass.  499. 

36,  Florida  R.  Co.  v.  Smith,  21 
Wall  (U.  S.)  255,  22  L.  ed;  613  (hold- 
ing that,  where  a  contract  calls  for 
the  construction  of  a  drawbridge  on 
which  the  cars  of  a  railroad  com- 

Eany  can  cross.  It  Implies  that  the 
ridge  shall  be  serviceable  for  that 
purpose  and  capable  of  being  used 
with  Ifke  facility  as  similar  bridges 
properly  constructed,  and  If  a  de- 
ITect  In  the  condition,  of  a  pier  on 
which  the  bridge  Is  to  rest  will  pre- 
vent that  result  from  being  at- 
tained. It  is  the  duty  of  the  con- 
tractor to  insist  on  an  alteration  of 
tlie  pier  or  to  make  it  himself,  be- 
fore proceeding  with  the  construc- 
tion of  the  bridge). 

[a]  A  builder  la  responsible  for 
a  defsot  in  the  timher  of  a  bnlldlag 
on  which  he  undertakes  to  put  a 
new  roof  In  the  same  manner  as  he 
would  be  for  the  unfavorable  nature 
of  the  .ground.  Martel  v.  Syndics, 
etc.,  11  Montr.  Leg.  N.  82. 

37.  U.  S. — Dermott  v.  Jones,  2 
Wall.  1.  17  L.  ed.  762;  Bitting  v.  U. 
S.,  26  Ct.  CI.  502.  But  see' Clark  v. 
U.  S.,  6  Wall.  643,  IS  L.  ed.  916  (hold- 
ing that  where  a  contract  between 
plaintiff  and  the  United  States  gov- 
ernment required  plaintiff  to  build 
an  embankment  for  a  certain  sum 
per  cubic  yard,  at  such  place  as  the 
government  should  direct,  and  the 
place  selected  was  such  that  there 
was  a  natural  settlement  of  the  bat- 
ture  or  foundation  while  the  em- 
bankment was  building,  and  a  con- 
sequent waste  and  shrinkage  of  the 
embankment,  the  loss  by  waste  and 

.shrinkage  of  the  embankment  and 


the  settling  of  the  batture  should 
fall  on  the  government). 

Iowa. — Brent  v.  Head.  ISS  Iowa 
146.  115  NW  1106,  16  LRANS  801. 

Ky.— Nance  v.  Patterson  Bldg.  Co.. 
140Kr.  664,  131  6W  484.  140  AmSR 
398. 

Mich. — Schlless  V.  Grand  Rapids. 
131  Mich.  62,  90  KW  700. 

Minn. — Stees  v.  Leonard,  20  Minn. 
494. 

N.  J.— Trenton  v.  Bennett,  27  N.  J. 
U  613.  72  AmD  S73. 

Pa.— Slnnott  v.  Mullin.  82  Fa.  33). 

Vt. — Creamery  Package  Mfg.  Co. 
V.  Russell,  84  Vt.  SO,  78  A  718,  33 
LRANS  136. 

Que. — ^Wardle  v.  Bethune,  16  LC 
Jur  85  [confirming  12  LCJur  3!1]; 
Brown  v.  Laurie,  S  Que.  Q.  B.  27.  1 
I*  C,  843,  5  L.  C.  65. 

[a]  IWUv  Vreaoh  and  XoalalaBs 
Code. — (1)  Under  Code  Napoleon  a 
builder  Is  liable  when  a  building 
crumbles  in  consequence  of  a  defect 
In  the  soli  on  which  he  has  erected 
it;  but  In  Louisiana  the  legislature, 
in  adopting  the  provisions  of  the 
French  code  on  the  subject,  thought 
proper  to  leave  out  that  part  of  it 
which  thus  extended  the  builder's 
liability  and  restricted  it  entirely  to 
oases  where  loss  results  from  defec- 
tive workmanship.  Fremont  v.  Har- 
ris, 9  Rob.  23  [cit  Rev.  Civ.  Code 
(1870)  art  2733:  Merrick  Rev.  Civ. 
Code  (1900)  art  2762].  (2)  Under 
this  provision,  In  an  aeUon  to  re* 
cover  damages  for  the  falling  to 
ruin  of  a  building,  the  owner  must 
prove  -that  popr  workmansailp  is  tbe 
cause  of  the  defects.  Fremont  r. 
Harris,  supra. 

38.  Brown  v.  Laurie,  3  Que.  Q.  B. 
27,  1  L.  C.  343.  6  L.  a  66. 

[a]  OoBstrnstitta  Im  aeeerdaaei 
irttb  fr^**"'  aaA  speidfleaUras  doss 
not  relieve  a  contractor  from  liabil- 
ity If  the  building  falls  Iwfore  com- 
pletion, in  a  case  where  he  has 
agreed  to  do  everything  necessarr 
to  erect  and  complete  the  building. 
Stees  V.  Leonard,  20  Minn.  494. 

[b)  trndsr  aa  agmement  to  bolU 
in  «  good,  ■nbataauist,  and  iroAmsa- 
llke  manner  and  to  excavate  as  far 
as  is  necessary  for  a  solid  founda- 
tion, the  builder  Is  liable  if  the 
foundation  Is  laid  at  less  than  the 
proper  depth  In  wet,  swampy  ground 
of  such  character  aa  to  suggest  to 
a  man  of  ordinary  prudence  that  the 
building  would  not  stand,  and  csnnot 
escape  liability  because  of  tbe  ap- 
proval of  the  architect.  Chandler 
V.  Wheeler,   (Tenn.  Ch.  A.)  49  SW 

27s 

39.  Powell  V.  Markham.  18  La. 
Ann.  531  (holding  that  a  builder  Is 
not  liable  for  the  cracking  of  walls 
occasioned  by  the  unfitness  of  the 
soli  to  sustain  such  walls,  when  tbe 
employer  refuses  to  have  the  founds- 
tlon  of  the  wall  made  auHleientlr 
deep  and  bi 


P  and  broad)~,>'  T 
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soil  or  the  action  of  the  elements;*^  unless,  by  his 
contract,  he  is  further  reqaixed  to  keep  the  struoture 
in  repair/^  It  has  been  held  that  a  builder  is  not 
responsible  for  defects  in  the  struetiiref  eaused  by 
frost,  while  the  building  was  being'  ereeted,  under 
the  direction  of  the  owner,  daring  freesing 
weather;"  bat  on  the  other  hand,  it  has  been  held 
that  if  the  builder  undertakes  to  erect  a  structure 
at  such  a  season  of  the  year,  unless  his  contract  re- 
lieves him  from  liability  for  defects  so  caused,  he 
is  reqwnsihle  therefor,"  notwithstanding  that  be- 
fore commencing  the  woik  he  notifies  the  owner  that 
be  will  not  be  responsible  for  damages  caused  by 
froBf* 

[t  91]  f.  Dm  to  Chances  Kade  with  Owner's  Con- 
sent. A  builder  is  not  ehai^eable  for  defects  aris- 
ing from  changes  made  with  the  owner's  consent,^ 
but  it  must  elearly  appear  that  the  consent  was 
fsirly  obtained  and  given  with  bwwledge  of  all 
material  eircumstanees.^  However,  a  change  in  _ 
the  original  plan  of  a  building  does  not  release  the 
builder  from  liability  for  work  defectively  exe- 
cuted." 

92]  g.  Doe  to  Other  Contractors.   A  builder 

40.    Duncan  v.  Cordlcy,  199  Masa. 

299.  85 'NB  160,  17  L.RANS  «97  and 
note  (holdlns  that  a  contract  to 
build  a  street  to  a  certain  level  and 
to  finish  It  ten  feet  wide  on  top  Is 
compiled  with  when  that  Is  done,  and 
the  contractor  Is  not  bound  to  fill 
the  street  up  again  If  It  settles, 
owlnff  to  the  nature  of  the  land  on 
which  It  Is  built  or  the  action  of  the 
elements) :  Atlantic,  etc.,  Co.  v. 
Woodmere  Realty  Co.,  ISt  App.  DIv. 
351.  142  KT8  953  ralC,dlam,20d  N.  Y. 
SST  mem,  103  NB  1120  mem]:  UlUer, 
etc.,  Co.  V.  Homeopathic  Medical, 
etc..  Hospital,  etc.,  243  Pa.  602,  90  A 
394  (hotdlng  that  a  provision  that 
the  contractor  shall  examine  the 
specifications  before  slgnlnp,  and 
that  he  will  guarantee  anythfnar  not 
objected  to  by  him,  does  not  amount 
to  a  guaranty  by  him  of  the  snffl- 
ciency  of  the  sol)   to  support  the 


building). 

41.  Riley  V.  Brooklyn,  46  N.  T. 
444  [rev  E8  Barb.  659]  (holding  that, 
where  plaJnttfC  contracted  to  fur- 
nish the  materials  and  to  grade  and 
pave  a  certain  avenue  In  Brooklyn, 
"agreeable  to  tbo  proftle  of  said 
avenue  on  file  In  the  office  of  the 
street  commissioner  and  to  keep  the 
same  in  order  for  one  year,"^  and 
the  maps  and  profile  showed  that 
the  avenue  crossed  a  swamp,  and 
after  the  work  was  done,  the  avenue 
sank  about  eleven  feet,  plaintiff  was 
bound  to  restore  the  avenue,  and 
could  not  recover  therefor). 

43.  Schlless  V.  Grand  Rapids,  131 
Ulch.  S2,  »0  NW  TOO  (holding  that, 
where  a  contractor  erects-  walls  at 
the  time  when  he  Is  directed  by  his 
employer.  In  accordance  with  plans 
and  speclflcations  furnished  by  the 
latter,  and  makes  the  mortar  and 
protects  the  walls  as  required  by 
his  contract,  which  does  not  contain 
a  guaranty  by  him  that  the  wall  will 
stand  the  weather,  he  Is  not  re- 
Bponflible  for  its  condition  caused  by 
the  mortar  being  killed  by  freezing, 
w  such  risk  was  SMSumed  by  the 
employer,  th*  contractor  not  being 
an  Insurer  of  his  work);  Sun  Constr. 
Co.  y.  Kandel,  129  NT^  10  (holding 
that,  where  defendant  agreed  to  lay 
a  concrete  walk  and  yard  "In  a  dur- 
able and  substantial  manner,"  and 
negligently  delayed  the  work  until 
cold  weather  set  In,  and  then  at  the 
peremptory  direction  of  plaintiff  laid 
It  in  freezinK  weather,  so  that  It  was 
injured  and  cracked  and  bulged 
within  two  weeks  after  the  work  was 
finished,  such  delay  might  give  plain- 
tiff a  right  of  action  for  damages; 
but  he  had  no  right  to  direct  the 
work  to  be  done  In  freeilng  weather, 
and.  after  the  defect  hacame  appar- 


ent, to  cause  the  work  to  be  recon- 
structed at  the  cost  of  defendant). 

43.  Brent  v.  Head,  188  Iowa  146, 
116  NW  110«,  26  L.RANS  801  and 
note;  St.  Louis  v.  Shaw,  2  Dorlon 
(Que.)  374  [app  diam  S  Can.  8.  C. 
3861. 

44.  St.  ItOUlB  T.  8haw,  2  Dorlon 
(Que.)  374  [app  dlsm  8  Can.  8.  C. 

3851. 

45.  Federal  Contracting  Co.  t. 
Coal  Creek  Drain.,  etc.,  Dist.,  166  111. 
A.  369;  Mitchell  v.  Spurrier  Lumber 
Co.,  31  Okl.  834,  124  P  10;  Bryant  v. 
Stllwell.  34  Pa.  314. 

46.  Bryant  v.  Stllwell,  24  Pa.  314. 

[a]  rreswnptlon  of  ooasent.^ — 
Where  a  change  Is  made  in  the  con- 
struction of  a  buildtnK.  if  the  ma- 
terials are  furnished  by  the  owner 
the  change  will  be  presumed  to  have 
been  made  with  his  consent.  An- 
drews V.  Jacobs,  4  La.  101. 

[b]  Whero  ■peelfloattons  provtOe 
for  altoratloaa  fx  rs^nlred,  a  change 
made  by  mutual  agreement  dnes  not 
relieve  the  builder  from  liability  for 
defects,  aillls  v.  Cobe,  177  Mass. 
584,  69  NB  4i6. 

47.  Moore  t.  Lehman.  6  Ky.  Op. 
607. 

4B.  Johnson  v.  W.  J.  Tames  Co., 
168  HI.  A.  378;  De  Lambre  v.  Wil- 
liams, 36  La.  Ann.  386:  Cochran  v. 
Sess.  168  N.  T.  872,  61  NB  686; 
Cowen  V.  flhrmns,  (Can.)  16  RevLeg 
43. 

[a]  A  saboontraotor  Is  not  liable 
for  defects  caused  by  the  principal 
contractor,  and  not  by  himself.  Shoe- 
maker v.  Riebe.  841  Pa.  402.  8S  A 
662;  Burton  v.  Setfert.  108  Va.  388, 
61  SB  988. 

4e.  Kellogc  Bridge  Co.  t.  Hamil- 
ton, 110  U.  B.\0».  8  set  837,  28  I*  ed. 
86. 

80.  Pletcher  v.  Seekell.  1  R.  I.  267. 
61.  Ozosa  refereaoesi 
Decision  of  arciiiteet  or  engineer  rel- 
ative to  addiUonal,  changed,  or  ex- 
tra work  see  Infra  ||  188-185,  187, 
139,  190. 

Estimates  and  classifications  by  ar- 
chitect, etc.,  relative  to  amount  of 
compensation  see  infra  St  162-166. 

Nature  and  extent  of  architect's  au- 
thority generally  see  Architects  || 
4,  B. 

Validity  of  provision  requiring  ap- 
proval etc.  see  supra  I  23. 

SS.  Fontano  v.  Robblns,  18  App. 
(D.  C.)  402:  Hunn  v.  Pennsylvania 
Inst,  for  Instruction  of  Blind,  221 
Pa.  403.  70  A  812.  IS  LRANS  1248. 

53.  U.  S. — Clark  v.  Pittsburgh, 
146  Fed.  441  [aff  154  Fed.  464,  83 
CCA  262];  Oubblns  V.  Lautenschlager, 
74  Fed.  160. 

D.  C. — Fbntano  v.  RobUne,  18  App. 
402.  . 


who  undertows  work  independently  of  other  con- 
tractors and  who  has  not  general  direction  of  the 
woik  is  not  liable  for  defects  caused  by  them.^ 
Thus,  where  a  aabcontractor  eontraeta  to  complete 
a  work  putly  constmcted  by  Uie  contractor,  the 
contraotOT  impliedly  warrants  that  the  woric  done 
by  him  has  been  done  in  a  proper  and  'workmaolike 
Dumner.*"  Bnt  where  a  defect  in  one  contractor's 
work  is  caused  by  another  contractor,  it  ia  the 
former's  duty  to  give  notice  of  the  defect  in  time 
for  it  to  be  remedied,  or  he  will  make  himself  liable 
for  the  proportion  of  the  eonseqnences  justly  at- 
tributable to  his  neglect."* 

[I  93]  10.  i^jvoral,  Dedsioii.  Eetlmate,  or  Ger- 
tiflcate  of  Architect,  Engineer,  Etc.— «.  In  OeneraL'^ 
Provisions  for  performance  of  the  work  subject  to 
the  approval  of  an  architect,  engineer,  or  other  per- 
son, and  for  the  submission  of  disputes  to  such  a 
person,  are  in  derogation  of  the  common-law  right 
of  trial  by  a  jnry,"  and  will  not  be  extended  be- 
yond the  provisions  of  the  eontract;''  and  the  law 
will  compel  parties  to  resort  to  such  a  means  of 
settling  Uieir  disputes  only  when  the  terms  of  their 
contract  are  clear  and  certain  in  showing  that  they 

Idass. — Derby  Desk  Co.  v.  Conners 
Bros.  Constr.  Co.,  204  Mass.  461,  90 
NE  643. 

N.  J.— Uvalde  Asphalt  Pav.  Co. 
V.  Central  Union  Stockyards  Co..  84 
N.  J.  L.  297,  86  A  426;  SchaufCelee 
v.  Oreenburg,  62  N.  J.  L.  343.  82 
A.  621  [aff  83  N.  J.  L.  737,  86 
A  178]. 

N.  Y. — AUantlc,  etc.,  Co.  v.  Wood- 
mere  Realty  Co.,  166  App.  Dlv.  361, 
142  NTS  953  [app  dlsm  209  N.  T. 
667  mem.  103  1130  mem]:  Hicks 
v.  Hagoun,  38  App.  Dlv.  573,  66  NTS 
484  la,«  167  N.  T.  640  mem,  60  NE 
1112  mem];  Oberlles  v.  Bulllnger,  76 
Hun  348,  27  NTS  19;  Clark  v.  Ht. 
Gllead  Baptist  Church,  166  NTS  806; 
St.  John  v.  Potter,  19  NTS  230. 

Pa. — Hunn  v.  Pennsylvania  Inst, 
for  Instruction  of  Blind,  221  Pa.  403, 
70  A  812,  18  LRANS  1248;  Warren- 
Bhret  Co,  v.  Byrd,  220  Pa.  246,  68  A 
761;  CThandley  v.  (jambrtdge  Springs, 
200  Pa.  280,  49  A  772. 

Tex. — Mcclellan  v.  McLemore, 
(Civ.  A.)  70  SW  284. 

Utah. — Ryan  y.  Curlew  Irr.,  etc, 
Co..  86  Utah  888,  104  P  818. 

Wash. — Sweatt  v.  Bonne,  60  Wash. 
18,  110  P  617. 

[a].  *«Molal  sUpolatlons  snlnnlt- 
ttajg  the  demaads  of  a  oostxaetev  to 
the  adjudication  of  supervising  archi- 
tects and  engineers,  though  enforce- 
able are  In  derogation  of 
common  right  and  the  ordinary  free- 
dom of  action,  and  must  clearly  ap- 
pear to  be  within  the  Intention  of  the 
contract.  Construction,  In  case  of 
doubt,  is  In  favor  of  one  resisting 
enforcement."  Fontano  y.  Robblns, 
18  App.  (D.  C.)  408,  417. 

[bT  niastratioa. — A  building  con- 
tract, stipulating  that  the  decision 
of  the  architect  as  to  the  ouantUy 
and  Quality  of  the  work  wltnln  the 
meaning  of  the  speclflcations  shall 
be  final,  does  not  empower  the  archi- 
tect to  act  as  arbitrator  whose  de- 
cision as  to  the  Interpretation  of  the 
contract  Is  a  condition  precedent  to 
the  right  to  sue  thereon.  Derby 
Desk  Co.  V.  Conners  Br'os.  Constr. 
Co.,  204  Mass.  461,  90  NB  S43. 

[c]  Ties  pvesldsnt  of  owaJnr 
oompaaij  not  arUtratov.— A  contract 
which  stipulates  that  the  contractor 
agrees  that  all  material  furnished 
and  work  done  shall  be  subject  to 
acceptance  by  the  owner,  a  corpo- 
ration, and  Its  vice  president;  that 
all  apparatus  furnished  and  work 
done  shall  be  subject  to  the  Inspec- 
tion of  the  vice  president;  and  that 
any  work  performed  and  material 
furnished  which  may  be  deemed  by 
the  vice  president  to  be  not  In  ac- 
cordance with  the  terms  of  the  con- 
tract and  spsotfioatloi 
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had  Bueh  an  intention."  Thus,  each  a  provision 
does  not  apply  where  the  plans  and  specifications 
are  substantially  changed,  without  any  reference  to 
the  first  contract  or  certificates nor  does  it  apply 
to  disputes  as  to  work  or  matters  not  covered  by 
the  contract,"  or  to  disputes  between  the  contractor 
and  another  contractor,"^  or  in  which  the  architect 
is  a  party  nor  does  such  provision  apply  as  be- 
tween the  contractor  and  a  subcontractor,"  unless 
it  is  expressly  made  a  part  of  the  latter 's  contract.^ 
An  owner  is  not  responsible  for  the  mistaken  reli- 
ance of  the  contractor  on  the  supposed  authority 
of  the  architect.*^ 

An  appeal  m  nfwence  to  arbitrat<nB  from  the 
decision  of  the  architect,  engineer,  or  superintend- 
ent, when  authorized  by  the  contract,  can  only  be 


made  in  the  casea  provided  for  in  the  oontraet.** 
Notice.  Where  a  contractor  is  not  notified  that 
the  owner's  failure  to  pay  ia  due  to  any  claim  that 
the  work  does  not  comply  with  speoifieations,  he  is 
not  bound  to  submit  the  matter  to  arbitrators  as 
provided  by  the  contract  in  the  event  of  a  difference 
as  to  compliance  with  specifications.^ 

[$  94]  b.  Necesfli^  for,  aa  Oondition  Frec«d«iit— 
(1)  In  GeneraL  In  the  absence  of  any  provision  in 
the  contract  requiring  it,  it  is  not  necessary,  in 
order  for  the  contractor  to  show  a  perfonnanee  of 
the  contract,  to  show  that  the  work  has  been  ap- 
proved or  accepted  by  the  arehiteet,  engineer,  or 
superintendent  onployed  by  the  owner  to  supei^ 
vise  it.^    But  in  accordanee  with  gauaral  prin- 


placed  by  the  contractor  makes  the 
vice  president  the  representative  oC 
the  owner,  and  he  is  not  a  third  per- 
son with  the  power  of  an  arbitrator, 
although  the  specifications  declare 
that  Uie  work  shall  be  executed 
under  the  direction  of  the  vice  presi- 
dent, who  reserves  the  right  to  di- 
rect the  manner  and  order  In  which 
the  work  shall  be  executed.  C.  W. 
Hunt  Co.  v.  Boston  El.  R,  Co.,  199 
Mass.  220.  86  NE  446. 

[d]  lUiqnrt*  as  to  aulffxaaMUlT  of 
ItoiUL— Where  a  bond  Is  dven  to  a 
corporation,  without  reference  to  Its 
Buooessora  or  aaalrna,  for  the  faith- 
ful performance  of  the  contract  of  a 
builder,  an  arbitration  clause  in  the 
contract  does  not  apply  to  a  dispute 
as  to  whether  the  bond  co\ila  be 
assigned,  dtlsens*  Trust,  etc.,  Co. 
T.  Howell,  19  Pa.  Super.  266. 

54.  Russell  V.  Tesler,  89  WaA. 
SSO,  164  P  188. 

SS>  Sweatt  V.  Bonne,  60  Wash.  18, 
110  P  817  (holdina  that,  where  the 
oriffinal  avreement  between  an  archi- 
tect and  a  contractor  for  thtf  build- 
ing of  a  house  provided  that  the  con- 
tractor was  not  to  receive  his  pay 
except  on  the  certlfloatea  of  the 
architect,  but,  where  the  contractor 
was  relieved  from  the  necessity  of 
obtaining  such  certifioates  by  subse- 
quent contracts  for  enlar^nc  the 
bulldlnc  which  made  no  mention  of 
such  certificates,  his  request  for  a 
certificate  to  obtain  final  payment 
did  not  make  It  necessary  to  his  re- 
covery on  refusal  of  payment). 

56.  Alta  Plantns  Mill  Co.  v.  Gar- 
land, 167  Cal.  179,  138  P  738:  Bchauf- 
felee  v.  Greenberg,  S3  N.  J.  L..  737, 
86  A  178;  Douglas  v.  Morrlsvllle,  84 
VL  302,  79  A  391   (holding  that  a 

Provision  In  a  construction  contract 
or  submission  of  disputes  to  the 
owner's  engineer  for  final  decision 
does  not  cover  disputes  not  concern- 
ing the  work  itself,  but  only  whether 
the  owner  Is  bound  to  pay  for  the 
work  after  having  received  and  ac- 
cepted it) :  Atwood  V.  Smith,  84 
Wash.  470.  117  P  393. 

[a]  Snboontractor  and  laborer  or 
materialman. — Wbere  a  building  con- 
tract provides  for  arbitration  of  dis- 
putes between  the  owner  and  the 
contractor,  or  between  the  contractor 
and  a  subcontractor,  the  provision 
does  not  apply  to  a  dispute  between 
a  subcontractor  and  a  person  fur- 
nish tug  him  labor  and  materials. 
Warren-Ehret  Co.  v.  Byrd,  220  Pa. 
246,  69  A  761. 

B7.  Deldmater  v.  Pols,  EC  Hun 
628.  3  NYS  711  (holding  that  a  pro- 
vision for  decision  of  disputes  be- 
tween builders  does  not  make  the  de- 
cision a  condition  precedent  to  the 
right  of  a  contractor  to  sue  another 
contractor  for  the  costs  of  removing 
rubbish  placed  by  the  latter  con- 
tractor on  land  on  which  the  former 
had  to  work). 

SB.  RelUy  v.  Rodef  Sholem  Cong.. 
243  Pa.  628,  90  A  346:  Shoemaker  v. 
Rlebe.  241  Pa.  402,  88  A  662  (holding 
that,  under  a  subcontract  providing 
for  monthly  payments  "as  per  archi- 


tect's estimate,"  the  work  to  be  com- 
pleted satisfactorily  to  the  archi- 
tect, the  architect  could  not  deter- 
mine the  compensation  due  the  sub- 
contractor after  his  discharge  by  the 
architect  before  the  completion  of 
the  work,  where  the  legality  of  such 
discharge  was  in  dispute);  Smith  v. 
Cunningham  Piano  Co.,  239  Pa,  496. 
86  A  1067;  Payne  v.  Roberts.  214  Pa. 
668,  84  A  86  (holding  that,  where  a 
building  contract  provided  that  if 
any  question  should  arise  during  the 
progress  of  the  work  or  settlement 
of  the  accounts  it  should  be  re- 
ferred to  the  architect  whose  de- 
cision should  be  binding,  but  re- 
served the  right  of  final  decision  as 
to  all  questions  by  two  disinterested 
parties,  the  arbitration  clause  did 
not  apply  to  any  question  In  which 
the  archfteots  were  parties,  but  only 
to  queationa  between  the  owner  and 
the  contractor). 

[a]  TIM  vsnal  axUteUm  eiaww 
in  a  building  contract  Is  not  to  be 
construed  aa  showing  an  intent  that 
the  arbitrators  should  have  the  right 
finally  to  datennlne  questions  In- 
volving their  own  failure  In  Uie  per- 
formance of  duties.  Hunn  v.  Penn- 
sylvania Inat.  for  Instruction  of 
Blind.  221  Pa.  403,  70  A  818,  18 
LRANS  1248  and  note. 

[b]  In  garBlslunsnt  by  a  Jndir- 
mmt  OMditor  of  aa  anhlteot  against 
an  owner  of  a  building  for  recovery 
of  the  sum  due  the  architect,  under 
a  contract  to  prepare  plans  and 
to  supervise  the  construction  of  the 
building,  plaintiff  must,  In  order  to 
recover,  ahow  performance  by  the 
architect  of  the  contract,  although 
it  provides  that,  in  case  of  any  dis- 
agreement between  the  owner  and 
the  contractor  as  to  the  proper  con- 
struction of  the  plans,  the  matter 
shall  be  left  to  the  decision  of  the 
architect,  aa  the  provision  does  not 
affect  the  rights  of  the  owner  and 
the  architect.  Eastham  v.  Blan- 
chett,  42  Tex.  Civ.  A.  206,  94  SW  441. 

50.  Olson  V.  Burton,  (Tex.  Civ, 
A.)  141  SW  649  (holding  that  a  build- 
ing contract,  providing  that  the  con- 
tractor agreed  to  pay  the  subcon* 
tractor  when  all  the  work  should  be 
accepted  by  the  architect,  did  not 
make  the  architect  a  Judge  of 
whether  the  work  was  completed  ac- 
cording to  specifications) ;  Modern 
Steel  Structural  Co.  v.  English 
Constr.  Co.,  129  Wis.  81,  108  NW  70. 

ao.  Warren-Ehret  Co.  v.  Byrd,  220 
Pa.  246,  69  A  751. 

01.  Smith  v.  Parkersburg  Diet. 
Bd.  of  Education.  (W.  Va.)  85  SE 
513. 

62.  Concord  Apartment  House  Co. 
V.  O'Brien,  228  111.  360,  81  NB  1038 
(holding  that,  where  a  building  con- 
tract In  article  2  provided  that.  If 
either  part  dissented  from  the  award 
of  the  superintendent  of  construc- 
tion as  to  the  value  of  work  added 
or  omitted,  then  the  matter  should 
be  referred  to  arbitrators,  and  arti- 
cle 4  provided  that.  If  the  contractor 
failed  to  furnish  skilled  workmen  or 
proper  material  or  work,  the  owner 


might  finish  the  building  himself, 
and  that  the  expense  incurred  br 
the  owner  In  so  doing  should  be 
audited  and  certified  by  the  superin- 
tendent whose  certificate  thereof 
should  be  conclusive,  and  articles  i 
and  7  referred  to  delay  with  pro- 
visions for  appeal  from  the  aupwln- 
tendent's  decision  to  arbitration,  as 
provided  in  article  2,  and  article  S 
provided  that  no  certlfloate  or  pay- 
ment, except  the  final  certificate  or 
payment,  uiould  be  oonelu^ve  evi- 
dence of  the  performanoe  of  the  con- 
tract, an  appeal  to  arbitrators  wu 
only  iMrmlaslble  as  to  those  pro- 
vlslona  of  the  contract  found  in 
articles  2,  «  and  7);  Weggner  t. 
Greenstine.  114  Mich.  SIO,  78  NW 
170;  Main  Inv.  Co.  v.  Olsen.  44  Wash. 
121,  86  P  1112. 

[a]  Appeal  fram  acoUteet  not  s 
eonanlon  pieoedeat. — ^Where  a  build- 
ing contract  provides  that  disputes 
shall  be  settled  by  the  ardiitec: 
whose  decision  Is  to  be  binding  on 
the  parties,  except  in  certain  cases 
as  to  which  "either  party  may  ap- 
peal from  the  architect's  decision  to 
arbitration,"  an  appeal  from  ttae 
architect  Is  not  a  prerequisite  to  an 
action.  Maltland  v.  Reed,  37  Ind.  A- 
469,  77  NE  280. 

[b]  Waiver  of  obJeotSoas. — ^A  sub- 
mission to  arbitration  without  rais- 
ing the  objection  that  the  builder 
had  lost  his  right  to  dissent  is  a 
waiver  of  such  objection.  ■  Brown  v. 
Parnandls.  27  Wash.  232,  67  P  574. 

63.  Symms-Powers  Co.  v.  Ken- 
nedy, 33  S.  D.  866,  146  NW  570. 

[a]  Vhe  mere  nMleot  ot  aa 
owner  to  pay  after  the  completion 
of  a  contract  for  the  installation  of 
a  heating  plant  is  no  notice  to  th« 
contractor  that  there  Is  a  claim  thai 
the  plant  does  not  comply  with  speci- 
fications BO  as  to  require  him  to  sub- 
mit- the  matter  to  arbitrators  as  re- 
quired by  the  contract.  Syraros- 
Powers  Co.  v.  Kennedy,  88  8.  D.  365. 
146  NW  670. 

Votios  of  amlleatUm  for  oertUeata 
see  Infra-  !  113. 

HoUoe  of  areUtoet^  fledaloB  ea 
oertlfloata  see  infra  |  118. 

64.  U.  S. — Qubblns  v.  Laoten- 
schlager,  74  Fed.  ISO. 

in.— Keating  v.  Nelson.  38  111.  A 
367. 

Mass. — Derby  Desk  Co.  v.  Conners 
Bros.  Constr.  Co.,  204  Mass.  461.  90 
NE  643. 

Minn. — Nlven  v.  Craig,  63  Minn.  3C. 
68  NW  86. 

N.  J. — Welch  V.  Hubflchmitt.  Bldg, 
etc.,  Co.,  61  N.  J.  L-  67.  38  A  824. 

N.  T. — St.  John  V.  Potter.  19  NTS 
280. 

Pa. — Gallagher  v.  Sharpless.  134 
Pa.  134,  19  A  491. 

Wash. — Olson  v.  Snake  River  Val- 
ley R.  Co.,  22  Wash.  139,  80  P  156. 

[a]  VeeA  not  proAaae  oertlltasse. 
— Where  the  parties  used  a  blank 
form,  and  the  provision  for  an  archi- 
tect's certificate  was  not  completed, 
the  owner's  husband  having  charge 
of  the  construction,  the  contractor 
was  not  required  to  obtain  an  archl- 


Por  lator  oases,  AaTotepnaats  and  eluuMres  In  the  law  see  cumulative  Annotatlona,  same  title. 
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eiplet,''  where  the  eontiact  provides  that  matters 
of  dispute  must  be  referred  to  arbitrators,  or  the 
VOTk  be  performed  subject  to  the  approTal  of  an 
architect,  engiiieeri  or  superintendeiit,  before  the 
builder  has  a  rie^t  to  recover  compensation  on  his 
contract,  each  provision  is  binding  on  the  parties," 


and,  either  expressly  or  impliedly,  makes  a  refer- 
ence to  arbitration,  or  a  eertifleate,  decision,  or 
estimate  of  an  arehiteet  a  condition  precedent  to 
the  right  of  the  bnilder  to  recover  compensation 
on  his  contract,  his  employer  being  under  no  lia- 
bility to  pay  unless  this  is  done,"  or  unless  the 


tect's  csrtUtcmte  to  entitle  him  to  tbe 
ncpald  portion  of  the  price.  Grady 
V.  T^jnolarl.  184  App.  Dlv.  58»,  119 
NTS  300. 

65.  Tor  mtMutm  Mlatlar  to  uU- 
tXBtlon  ftBd  ftWB**  Me  nnerally  Arbi- 
tration and  Award  B  C.  J.  1. 

66.  U.  S.— Sweenejr  v.  U.  S.,  109 
U.  S.  618.  3  set  344,  27  ed.  1053; 
Kihlber*  V.  U.  S..  97  V.  3.  398.  34  L. 
ed.  1106:  Bush  v.  Jones,  144  Fed. 
943.  76  CCA  S82,  6  LRANS  774  and 
note:  Fuller  Co.  T.  Toung  Co.,  126 
Fed.  343,  61  CCA  246;  Barlow  v.  U. 
S..  35  Ct.  CI.  614  [aff  184  U.  8.  123, 
22  3Ct  46S.  46  L.  ed.  463];  Kennedy 
T.  U.  S..  24  Ct.  CI.  122. 

Ark. — Ark-Uo-Ztno  Co.  v.  Patter- 
son. 79  Ark.  EOe,  »6  SW  170. 

Cat. — Oray  v.  La  Soolete  Fran- 
calae.  etc.  181  CaL  S66.  68  P  848: 
Seatnmon  v.  Denlo,  78  Cal.  89S,  14 
P  98:  Holmea  v.  RIchet.  66  Cal.  307. 
U  AtnR  S4. 

Colo. — Denver,  etc.,  Constr.  Co.  v. 
Stout,  8  Colo.  61,  B  P  687;  Denver, 
etc..  R.  Co.  V.  XUley.  7  Colo.  484,  4  P 
786. 

Pla. — ^Wllcoz  V.  Stephenson,  80 
Fla.  377.  11  S  668;  Flnefan  v.  It'Bn- 
gle,  8  Fla.  418. 

111.^ — ^International  Cement  Co.  v. 
Belfeld,  178  111.  178,  BO        71«  Ir«v 

67  IlL  A.  110]:  Arnold  v.  Boumfque, 
144  111.  182.  38  NB  ESO.  86  AmSR 
419,  80  LRA  498  frev  88  111.  A.  8031: 
HlcbaellB  v.  Wolf.  186  XIL  68,  26 
NE  384:  Barney  v.  Giles.  120  IIL 
164,  11  NB  206;  Fowler  v.  Deaknutn, 
84  III.  130;  Coey  v.  Lehman.  79  111. 
173;  Clark  Pope.  70  111.  128;  Pack- 
ard V.  Van  Scholok.  68  111.  79;  Mills 
v.  Weelts,  81  111.  B61;  Chieaso  Ath- 
letic Assoc  T.  Eddy  Bleotric  Mtg. 
Co..  77  111.  A.  804:  ^ncent  v.  Stiles. 
77  IlL  A.  860;  Sanders  v.  Hutcftlnson, 
26  111.  A.  688;  Walsh  v.  Walsh.  11 
III.  A.  1«»  [siE  114  111.  6EB,  8  NB 
437]. 

Ind^ — Cosby     Adams.  Wlls.  848. 
Kan. — ^Tliiirber  v.  Ryan,  18  Kan. 

453. 

Ky. — ^Henderson  Bridge  Co.  v. 
O-Connor.  88  Ky.  808.  iPsW  18,  8E7, 
11  KyL  146. 

La. — Brown  v.  Baton  Rouare,  109 
La.  167,  34  8  41. 

Ud. — Fllston  Farm  Co.  v,  Hender- 
son. 106  Hd.  386,  67  A  838;  Gill  v. 
Vogler,  S2  Md.  663. 

Mass. — Loftus  v,  Jorjortan.  194 
Haas.  166,  80  NB  286;  Hebert  v. 
Dewey,  191  Uasa.  403.  77  NB  882; 
National  Contractlnr  Co.  v.  Com., 
IS3  Mass.  89,  66  NB  639;  OllUa  v. 
Cabe,  177  HasB.  684,  69  NB  466; 
Beharrell  v,  Qulmhy.  162  Mass.  671, 
J9  NE  407. 

Mich. — Outhat  V.  Oow,  9E  Htch. 
627.  56  NW  442;  Hanley  v.  Walker. 
79  Mich.  607,  4E  NW  67,  8  LRA  207. 

Minn. — Shaw  v.  Winona  First  Bap- 
tlnt  Church,  44  Htnn.  22.  46  NW  146. 

Mo. — Dlnsmore  v,  Llvlnsston 
County,  60  Ho.  841. 

N.  J. — Sheyer  v.  PInkerton  Constr. 
Co..  69  A  462;  Bradner  v.  Roffsell.  57 
N.  J.  L.  32,  29  A  817;  Byrne  v.  Sisters 
of  Charity,  45  N.  J.  L.  213. 

N.  T.— Smith  V.  Wetmore.  187  N.  T. 
m,  60  NB  419  raff  41  App.  DIv.  290, 

68  NTS  402];  Montgomery  v.  New 
Tork.  161  N.  T.  249.  46  NE  660; 
Wangler  v.  Swift,  90  N.  T.  88;  Sher- 
man V.  New  York,  1  N.  T.  316:  F.  W. 
rarlin  Constr.  Co.  v.  New  Tork,  etc.. 
Brewing  Co.,  149  App.  Olv.  919.  134 
NYS  493;  Excelsior  Terra  Cotta  Co. 
V.  Harde,  90  APP-  IMv.  4.  85  NYS 
732  raff  181  N.  T.  11,  73  NB  494.  106 
AmSR  498];  Woarma  v.  Becker.  84 
App.  Dlv.  4il,  82  NYS  1086;  Fox  v. 
Powers,  66  App.  Div.  112.  72  NYS 
573;  Bossert  v.  Poerschke,  61  App. 
Dlv.  881.  64  NTS  783:  Conolly  v. 
Hyams,  47  App.  Dlv.  592.  62  NTS 
6C7:  Smith  V.  Wetmore.  41  App.  Dlv. 


290,  68  NTS  402  [aff  84  Uise.  88E, 
62  NTS  613]:  Mclntyre  v.  Tucker, 
36  App.  Dlv.  63,  66  NTS  163;  Dwyer 
V.  New  Tork  Bd.  of  Education.  27 
App.  Dlv.  87.  60  NTS  183  [aff  16S 
N.  T.  613  mem,  69  NB  1122  meml; 
Oberlles  v.  Bulllnser,  76  Hun  848, 
27  NTS  19;  Oniles  v.  Manhattan 
Beach  Impr.  Co.,  73  Hun  607.  26  NTS 
881  [air  147  N.  T.  420.  42  ffB  196]; 
Bowery  Nat.  Bank  v.  New  Tork.  8 
Hun  039,  8  Thomps.  &  C.  632  [rev  on 
other  grounds  63  N.  T.  836  (certifi- 
cate unreasonably  refused)];  Weeks 
v.  O'Brien.  69  N.  T.  Super.  28,  12 
NTS  720  [rev  on  other  grounds  141 
N.  Y.  199,  86  NB  186];  Haden  v. 
Colemen.  42  N.  T.  Super.  266  [rev 
on  other  crounds  73  N.  T.  667]; 
Adams  V.  New  Tork.  11  N.  T.  Super. 
296;  Schencke  v.  Rowell,  7  Daly 
286.  8  AbbNCas  42;  Martin  v.  Leg- 

fett,  4  E.  D.  Smith  266;  Diehl  v. 
chmalacker.  86  Misc.  835  mem,  67 
NTS  844  [aff  30  Misc.  786  mem,  62 
NYS  1086  mem];  Pollock  v.  Pennsyl- 
vania Iron  Works  Co,  18  HIsc  194,  84 
NTS  129  [aff  167  N.  T.  698  mem,  Bl 
NB  979];  new  York,  etc.,  Automatic 
Sprinkler  Co.  v.  Andrews,  4  Mlso. 
124,  83  NYS  f»8:  Beecher  v.  Schu- 
back,  4  Hlso.  E4.  88  NTS  604:  Barton 
V.  Herman,  11  AbhPrNS  878;  Smith 
V.  Brfggs,  8  Den.  73;  Butler  v. 
Tucker,  24  Wend.  447. 

Oh. — ^Ashley  v.  Henahan.  86  Oh.  St. 
66»,  47  NB  B78:  Kans  T.  Stone  Co.,  88 
Oh.  SL  1. 

Orv— Ball  V.  Doud.  86  Or.  14,  87  P 
70. 

Pa.— Pa^ne  v.  Roberts,  214  Pa.  E68. 
64  A  86;  Barclay  v.  Deckarhoof,  171. 
Pa.  878.  88  A  71;  Buckenstetn  v. 
Kelly,  168  Pa.  €31.  SB  A  747;  Fulton 
V.  Fsters,  187  Pa.  818,  26  A  986; 
Hostetter  v.  Plttsbura^lO?  Pa.  419: 
Constr.,  etc.  Co.  v.  Water  Co.,  i 
North.  Co.  SB. 

Tex. — Jones  v.  Gllchrtot.  88  Tex. 
88,  80  SW  448;  Boettler  v.  Tendl<A, 
78  Tex.  481,  11  SW  417,  E  LRA  870; 
A.  J.  Anderson  Blectrlo  Co.  v.  Cle- 
burne Water,  etc.,  Co.,  (Clr.  A.)  44 
SW  938. 

Wash. — Camp  v.  Neuf elder,  49 
Wash.  426,  95  P  640,  23  LRANS  876; 
Schmidt  V.  North  Taklma,  18  Wash. 
121.  40  P  700;  Craig  v.  Oeddls.  4 
Wash.  890,  80  P  396. 

Wis, — Halsey  v.  Waukesha  Springs 
Sanitarium  Co.,  126  Wis.  311,  104  NW 
94,  110  AmSR  888;  Boden  v.  Maher, 
96  Wis.  66,  69  NW  980;  Hudson  v. 
McCartney,  33  Wis.  881;  Baaeen  v. 
Baehr.  7  Wis.  616. 

Eng, — Richardson  'v.  Mahon.  L  R. 
4  Ir.  486:  Morgan  v.  Blmle,  9  Blng. 
672,  23  ECL  764,  131  Reprint  766; 
Clark  v.  Watson,  18  C.  B.  N.  B.  278, 
114  BCL  278.  144  Reprint  460;  Graf- 
ton v.  Eastern  Counties  R-  Co.,  8 
Bxch.  699,  155  Reprint  1533;  Mllner 
v.  Field,  5  Exch.  829,  165  Reprint 
363. 

Can. — Qullbault  v.  HcGreevy,  18 
Can.  S,  C.  609. 

N.  B. — Flood  V.  Morrisey,  20  N.  B, 

'  N.  S.— Munro  v.  Westvllle,  86  N.  S. 
813. 

Ont. — Oldershaw  v.  Garner,  88  U.  C. 

Q.  B.  87. 

[a]  "Xt  Is  oompsteat  for  partlas 
to  snpnlate    .  that  the  contrac- 

tor shall  procure  the  certificate  of  an 
architect  that  the  work  has  been 
performed  or  the  building  completed 
In  accordance  with  his  undertaking, 
as  a  condition  precedent  to  the  pay- 
ment of  any  Installment  or  the 
amount  Anally  to  become  due.  Gen- 
erally speaking,  no  action  or  suit 
can  be  maintained  therefor  against 
the  owner  until  the  condition  Is  per- 
formed or  Its  requirements  waived. 
The  contract  becomes  a  law  between 
the  parties  In  this  respect,  as  they 


expressly  agree  that  the  amount  due 
for  the  service  shall  be  established 
by  the  certificate  of  the  architect; 
and  It  throws  upon  the  contractor 
the  burden  of  producing  the  partlcU' 
lar  kind  of  evidence  required  by  the 
mutual  stipulations  of  the  parties 
concerning  it,  unless  the  circum- 
stances are  such  that  the  certificate 
has  been  waived,  or  tiiat  the  con- 
tractor Is  unable  to  produce  it 
through  no  fault  of  his.  Were  It 
otherwise,  the  law  would  take  from 
the  owner  the  particular  kind  oof 
protection  against  defective  and  lax 
performance  that  he  has  expressly 
stipulated  for."  Vanderhoof  v.  Shell, 
43  Or.  B78,  685.  72  P  126. 

[b]  mnstsatloas^a)  Where  the 
contract  provides  for  the  payment  of 
the  compensation  "after  the  engineer 
in  charge  shall  certify  that  the  work 
has  boon  completed,"  a  certificate  of 
approval  Is  necessary  to  enable  the 
oontraotor  to  show  a  |>erforniance  of 
the  contract  and  recover  compensa- 
tion. Sweeney  v.  U.  S.,  IB  Ct  CI. 
400  [aff  109  U.  8.  618.  8  SCt  844,  27 
L.  ed.  10B81.  <2)  Whets  the  ma- 
terUils  are  to  be  subject  to  the  ap- 
proval of  the  builders  architect  or 
engineer,  and  can  only  be  procured 
at  a  distance  tnm  the  place  where 
the  work  is  to  be  performed,  the 
owner  Is  not  rsqulred  to  send  his 
architect  or  engineer  to  the  place 
where  the  materials  are  to-  be  pro- 
cured to  pass  on  their  quality. 
Mayes  v.  Reg.,  88  Can.  S.  C.  4o4. 

[c]  ObJeewmttatooaOtUonpMe** 
Oast  was  not  pMf oxawd  aot  avail- 
able for  llzst  WM  OB  appsal,«An 
owner,  relying  on  a  provision  reanir* 
Inr  a  disagreement  between  the 
biulder  and  owner  as  to  the  price  of 
extras  to  be  referred  to  arbitration, 
cannot  object  to  tbe  omission  of  a 
reference  for  the  first  time  on  ap- 
peal. Mueller  v.  Rosen.  179  III.  130, 
58  NB  626  [aff  79  111.  A  420]. 

[d1  Ho  oUlgatloB  to  aeeept  -when 
eertlfloate  of  satlsf  aetlea  Is  sot  pro- 
duoed^— Where  tbe  contract  provides 
that  an  architect  must  certify  to  his 
satisfaction  with  the  work  performed 
by  the  builder,  the  owner  Is  not 
under  any  obligation  to  accept  the 
work  without  the  certificate.  Clark 
V.  Pope,  70  111.  128. 

67.  U.  S. — Sweeney  v.  IT.  S..  109 
U.  S.  618,  3  SCt  344.  27  L.  ed.  1063: 
IT.  S.  V.  Robeson.  9  Pet.  319.  9  L.  ed. 
142;  Cincinnati  Second  Nat.  Bank  v. 
Pan-American  Bridge  Co..  183  Fed. 
391,  106  CCA  611;  Bush  v.  Jones,  144 
Fed.  942.  76  CCA  682,  6  LRANS  774. 

Ala, — Papot  V.  Barbour.  166  Ala. 
257,  61  S  726. 

Cal. — Coplew  v.  Durand,  168  Cal. 
278.  96  P  38,  16  LRANS  791. 

Ga. — Southern  Mfg.  Co.  v.  Moss 
Mfg.  Co.,  13  Ga.  A.  847,  81  SB  263. 

111.— Gnuake  v.  DuCTy.  177  111.  A. 
648. 

Iowa. — McNamara  v.  Harrison,  81 
Iowa  486,  46  NW  976. 

Ky. — Louisville  Trust  Co.  v.  Louis- 
ville Fire  Proof  Constr.  Co..  B7  SW 
506.  22  KyL  488. 

Md.— Pope  V.  King.  108  Hd.  87,  69 
A  417.  18  LRANS  489,  15  AnnCas 
970. 

Mich.— Hanley  v.  Walker.  79  Mich. 
607,  45  NW  67,  8  LRA  207  and  note. 

Miss. — Standard  Constr.  Co.  v. 
Brantley  Granite  Co.,  90  Miss.  16.  43 
S  300, 

Mo. — ^Yeats  v.  Ballentine.  66  Mo. 
530;  Neenan  v.  Donoghue,  50  Mo.  493; 
Basye  v.  Ambrose,  32  Mo.  484;  Mock- 
ler  V.  St.  Vincent's  Inst..  67  Mo.  A. 
473;  Roy  v.  Boteler,  40  Mo.  A.  218. 

Mont. — McOlauflln  v.  Wormser.  28 
Mont.  177,  72  P  428. 

N.  J. — Anderson  v.  Odd  Fellows' 
Hall,  86  N.  J.  L.  271.  90  A  1007  [rev 
84  N.  J.  L.  176.  86  A  367]-;  Schweltf 
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obtaining  of  such  ^approval,  certifioate,  etc,  is  ex- 
oused,^  or  waived.^  The  necessity  for  eompliance 
with  snch  a  provision  applies  equally  to  a  proceed- 
ing in  equity  and  to  an  action  at  lawJ"  Where, 
however,  the  contract  contains  no  covenant,  express 
or  implied,  indicating  an  intention  that  arbitration 
of  disputes  shall  be  a  condition  precedent  to  a 
right  of  action,  but  there  is  simply  a  covenant  to 
pay  and  another  covenant  to  arbitrate,  they  are 
distinct  and  collateral,  and  the  covenant  to  arbi- 
trate is  not  in  such  a  ease  a  condition  precedent.^^ 
Snbcontract  Where  a  subcontractor  accepts 
work  under  a  contract  which  adopts,  as  between 
himself  and  the  original  contractor,  all  the  terms 
and  reqniremoita  of        original  eontraet,  he  is 


bound  by  a  stipulation  for  such  a  decision  or  cer- 
tificate contained  in  the  original  contract;^'  but  this 
rule  does  not  apply  where  the  original  contract  is 
not  made  a  part  of  the  subeontraet." 

95]  (2)  Am  to  Farmenta  in  InstoUmmt*. 
Where  the  contract  provides  for  payment  in  install- 
ments at  various  stages  of  the  woA,  and  requires 
a  certificate  of  the  architect  in  each  case,  snch 
certificate  is  necessary  as  to  each  of  the  payments," 
including  a  final  installment."  But  it  has  been  held 
that  a  provision  for  the  payment  of  the  compenss- 
tion  in  installments  as  the  work  progresses,  on  a 
certificate  from  the  architect  or  engineer  that  the 
work  has  been  done  in  aceordanee  with  the  terms 
of  the  eontraet,  does  not  reqnire  -a  certifl«ate  as  i 


zer  V,  St.  Leo's  Catholic  Church,  78 
A  400;  Federal  Trust  Co.  v.  Gultfues, 
76  N.  J.  Eq.  495,  74  X  652;  Klrtland 
V.  Moore.  40  N.  J.  Eq.  106,  2  A.  269. 

N.  Y. — Oransrer  Co.  v.  Brown-Ket- 
cham  Iron  Works,  204  N.  Y.  218,  97 
NB  623;  National  Contracting  Co.  v. 
Hudson  Blver  Water  Power  Co.,  170 
N.  Y.  4S9,  63  NE  450;  Weeks  v. 
O'Brien.  141  N.  T.  199.  36  NE  186; 
O'Brien  v.  New  York,  1S9  N.  Y.  543. 
36  NB  323;  Byt-on  v.  Low.  109  N.  Y. 
291,  16  NE  46;  Stewart  v.  Keteltaa, 
36  N.  Y.  888;  Smith  v.  Brady,  17  N.  Y. 
173.  72  AmD  442;  Pneumatic  Slsnal 
Co.  V.  R.  Co.,  133  App.  Div.  781.  118 
NYS  66  [rev  on  other  vrounds  200 
N.  Y.  125,  93  NE  471];  Bell  v.  Pox, 
129  App.  Blv.  406.  113  NYS  231;  Vail 
V.  Newton,  127  App.  Dlv.  931  mem, 
111  NYS  603;  NeldlinKer  v.  Onward 
Constr.  Co..  107  App.  Dlv.  398,  96 
NYS  1148  mem  [aff  44  Misc.  665,  90 
NYS  115,  and  aflf  188  N.  Y.  672  mem. 
80  NE  1114  mem];  Dwyer  v.  New 
York,  77  App.  Dlv.  224,  79  NYS  17; 
Pox  v.  Cowperthwalt,  60  App.  Dlv. 
628,  69  NYS  912;  Bossert  v.  Poer- 
schke,  51  App.  Div.  381.  64  NYS  738; 
Conolly  V.  Hyams,  47  App.  Dlv.  692, 
62  NYS  667;  Smith  v.  WrlRht.  4  Hun 
652,  6  Tbomps.  &  C.  694;  Oustaveson 
V.  McOay.  12  Daly  423:  BJorkegren 
v.  Kirk,  56  MIsc  486,  107  NTS  34; 
Traitel  v.  Ouseanl,  51  Misc.  667  mem, 
101  NTS  105;  Oreenberf  v.  Mendel- 
Bon,  49  Mlac.  486,  97  NYS  966;  Oalef 
V.  Standard  Flsb  Co..  107  NYS  43; 
Beck  V.  New  York  Bldff.  L«an  Bank- 
Inr  Co.,  86  NYS  iiZi  Hoppw  V.  Cut- 
ting, 13  NYS  820;  Butler  v.  Tucker. 
24  Wend.  447. 

Pa. — Clement  v.  Dldier-Uaroh  Co., 
244  Pa.  616,  90  A  927;  Hunn  ▼.  P«nti- 
sylvanla  Inst,  for  Instruction  of 
Blind,  221  Pa.  403,  70  A  812,  18 
LRANS  1248. 

Tenn. — Bannon  v.  Jackson.  121 
Tenn.  381.  395.  117  SW  604,  189 
AmSR  788,  17  AnnCas  77  [quot  CycJ. 

Va. — JohnetOQ  v.  Bunn,  114  Va.  Z22, 
76  SE  310. 

Wash. — Lindblom  v,  Hayar,  81 
Wash.  350,  355.  142  P  696_rclt  Cycl; 
Dlckerman  v.  Reeder,  69  Wash.  406. 
109  P  1060. 

W.  Va. — Charleston  Lumber  Co.  v. 
Friedman.  64  W.  VL  161,  61  SE  816. 

Wis. — Cooraen  v.  Zlehl.  103  Wis. 
881.  79  NW  662;  Pritslaff  Hardware 
Co.  V.  Berghoafer,  IDS  Wla.  S69.  T9 
NW  664;  Bannister  v.  Patty.  36  Wis. 
216. 

Eng. — DeWorms  v.  Melller,  L.  R. 
18  Eq.  554;  Scott  V.  Liverpool  Corp., 
S  De  O.  &  J.  884,  60  EncCh  281.  44 
Rem-lnt  1297:  Lewis  v.  Hoar*,  44 
L.  T.  Ren.  N.  8.  66. 

Can. — Res',  v.  Starrs,  17  Can.  8.  C. 
118;  Jones  v.  Reg.,  7  Can.  S.  C.  BTO. 

B.  C— Leroy  v.  Smith.  8  B.  C.  293. 

Man. — Merriam  v.  Public  Parke 
Bd..  22  Man.  107,  2  D»nLR  702.  20 
WestLR  60S  laff  18  WestLR  1511; 
Davidson  v.  FranelB,  14  Man.  141; 
Alsip  V.  Robinson.  18  WestLR  89. 

N.  S.— Munro  v.  Westvllle,  36  N.  8. 
313. 

Ont. — Kelly  v.  Tourist  Hotel  Co.. 
20  Ont.  L.  267,  16  OntWR  29;  Robin- 
son V.  Owen  Bound,  16  Ont.  121; 
Ardagh  v.  Toronto.  12  Ont.  236;  Mc- 


Donald v.  Oliver,  8  Ont.  310;  Fergu- 
son V.  Qalt,  23  U.  C.  C.  P.  66:  Canty 
v.  Clark,  44  U.  C.  Q.  B.  222;  Gearing 
V.  Nordhelmer,  40  U.  C.  Q.  B.  21; 
Oldershaw  v.  Garner,  38  U.  C.  Q.  B. 
37:  Ekina  v.  Bruce,  30  U.  C.  Q.  B.  48. 

Sask. — Lawrence  v.  Kern,  3  Sask. 
L.  263.  14  WeatLR  237. 

[a]  Snob  a  provision  la  of  tn« 
•ssenoe  of  tbm  aneemant,  and  com- 
pliance Is  a  condition  precedent  to 
a  recovery  thereon.  Memphis  Trust 
Co.  V.  Brown-Ketchum  Iron  Works. 
166  Fed.  398.  93  CCA  162. 

[b]  Condition  of  oontraet. — ^A  pro- 
vision that  payments  shall  be  made 
to  the  contractor  only  on  the  archi- 
tect's certificates  and  estimates,  and 
that  a  certain  percentage  shall  be 
retained  until  full  completion  of  the 
work,  constitutes  a  condition  of  the 
contract,  and  not  a  mere  provision 
to  secure  completion.  Montgomery 
First  NaL  Bank  v.  Maryland  Fidelity, 
etc..  Co-  146  Ala.  386,  40  8  415,  111 
AmSR  45,  6  LRAN8  418,  8  AnnCas 
241. 

[c]  Xllnjrtrationa. — (l)  Where  a 
building  contract  required  the  cer* 
tlAcate  of  a  third  person  that  the 
work  had  been  flnlsbed  in  a  work- 
manlike manner  to  his  satisfaction, 
the  contractor,  falling  to  produce 
such  a  certificate  and  falling  to  show 
that  the  same  was  unreasonably 
withheld,  could  not  enforce  pay- 
ments under  the  contract.  Bell  v. 
Fox,  129  App.  Div.  406,  113  NYS  231. 
<2)  Where  a  person  appointed  to 
superintend  the  work  under  a  build- 
ing contract  In  place  of  the  archi- 
tect was  not  recognized  and  accepted 
by  the  contractor,  he  could  not  re- 
cover the  balance  due  on  the  contract 
price  without  obtaining  the  archi- 
tect's certificate,  or  showing  a  valid 
excuse  for  his  failure  to  obtain  it. 
Llano  Granite,  etc.,  Co.  v.  Holllnger, 
(Tex.  Civ.  A.)  148  SW  836. 

[d]  Aftss  snlt.— Where  a  contract 
makes  a  written  acceptance  by  the 
architect  a  condition  precedent  to 
recovery,  and  no  waiver  Is  pleaded, 
an  acceptance  after  suit  will  not 
support  recovery.  Qranger  Co.  v. 
Brown-Ketcham  Iron  WmtLm,  S04  N. 
Y.  218,  97  NE  523. 

[e]  Snboontraot. — ^Whera  a  sub- 
contract provides  that  the  contract 
price  shall  be  paid  by  a  general  eon- 
tractor  on  certificates  of  the  archi- 
tect, and  that  all  payments  shall  be 
due  when  such  certificates  are  Issued, 
the  sutwon  tractor  cannot  recover 
after  doing  the  work,  where  he  pre- 
sents no  architect's  certificate  to  the 
general  contractor,  and  brings  as- 
sumpsit on  refusal  of  payment.  Ad- 
Inolfl  V.  Haslett,  242  Pa.  26,  88  A 
869,  48  LRANS  866. 

68.  Cat.— Holmes  v.  Rlchet,  66 
Cal.  SOT.  88  AmR  64. 

III. — ^International  Cement  Co.  t. 
Belfeld,  ITS  III.  179,  60  NE  716  [rev 
6T  III.  A.  110];  Barney  v.  Giles,  120 
III.  154,  11  NE  208;  Mills  v.  Weeks. 
21  111.  661:  Federal  Contracting  Co. 
V.  Coal  CreelE  I>raln„  etc.,  Co.,  166 
III.  A.  369. 

N.  J. — ^Federal  Trust  Co.  v.  Gul- 
gues,  T6  N.  J.  Bq.  4BB.  74  A  662. 

N.  Y. — Pneumatic   Signal  Co.  v. 


Texas,  etc^  R.  Co.,  209  N.  T.  125,  91 
NE  471;  Weeks  v.  O'Brien,  141  N.  T- 
199,  36  NE  185:  Bowery  Nat.  Bank 
V.  New  York,  63  N.  Y.  336;  Martin 
V.  Leggett,  4  B.  D.  Smith  266;  Traitel 
V.  OuBsanI,  51  Misc.  667  mem.  101 
NYS  106. 

Tenn. — Bannon  v.  Jackson.  Ill 
Tenn.  381,  396,  117  SW  604,  1« 
AmSR  788,  IT  AnnCas  T7  [quot  Cyc]. 

■xeiUMs  see  infra  i|  102-104. 

08.  Filston  Farm  Co.  v.  Hender- 
son, 106  Md.  835,  67  A  228:  Haden  t. 
Coleman,  73  N.  Y.  667;  Traitel  v. 
Oussani,  51  Misc.  667  mem.  101  NYS 
105. 

Waivar  see  Infra  1 1  99-101. 

70.  Michaelis  v.  Wolf.  13«  III.  68. 
26  NE  384;  Barney  v.  Giles,  120  III. 
164,  11  NE  206;  Downey  v.  O'Donnell. 
86  III.  49;  Scott  v.  Liverpool  Corp.. 
3  De  G.  A  J.  334,  60  EngCh  261,  44 
Reprint  1297. 

71.  Anderson  v.  Odd  Fellows'  Hall. 
86  N.  J.  L.  271,  90  A  1007;  Neldlinger 
V.  Onward  Constr,  Co.,  107  App.  Div. 
898,  96  NYS  1148  mem  [afC  44  Misc. 
665.  90  NYS  116,  and  aff  188  N.  T. 
672  mem,  80  NE  1114  mem]  (hold- 
ing that  a  provision  In  a  building 
contract  for  arbitration  is  not  a  de- 
fense to  an  action  thereon  by  the 
contractor  where  no  demand  for  arbi- 
tration was  made  until  tba  trial): 
Cole  Mfg.  Co.  V.  Collier.  91  Tenn- 
625,  19  SW  672,  30  AmSR  898.  See 
also  generally  Arbitration  and  Award 
I  70. 

78.  Green  v.  Jackson.  fS  Ga.  250; 
Woarms  v.  Becker,  ti  App.  ZMt.  491. 
82  NYS  1086;  Brown  v.  Decker.  14S 
Pa.  640,  21  A  90S. 

73.  Breen  Stone  Co.  v.  Bnahnell 
Co^  117  Minn.  283.  135  NW  993. 

74.  Michaelis  v.  Wolf,  138  111.  68. 
26  NB  884;  Gnuske  v.  DuSy.  177  IlL 
A.  648;  Filston  Farm  Co.  v.  Hender- 
son, 106  Md.  SS6,  6T  A  228;  Haatlnrs 
Land  Impr.  Co.  Empire  State 
Surety  Co..  158  App.  Dlv.  258.  141 
NYS  417  [afl  216  N.  T.  S68  mem.  109 
NB  1078  mem);  McDonald  v.  Oliver. 
3  Ont.  810.  8«a  also  oases  supra 
note  66. 

[a]    Maot  of  loss  of  taSUlnr^A 

provision  requiring  an  architect's 
certificate  of  progress,  as  a  condition 
to  the  liability  of  the  owner  for  pay- 
ments to  be  made  as  the  work 
progresses,  applies  to  construction  of 
the  building  during  Ote  life  of  the 
contract,  and  not  to  a  case  where 
the  contract  is  terminated  by  the 
destruction  of  the  building  by  an 
earthquake  before  Its  completion. 
Hettinger  v.  Tbiele.  16  Cal.  A.  1.  113 
P  121. 

75.  111. — Chicago  Athletic  Assoc 
V.  Eddy  Electric  Mfg.  Co-  77  III.  A. 
204:  Vincent  v.  Stiles.  77  111.  A.  JOO, 

Mont. — McGlauflIn  v.  Wormser.  38 
Mont.  177.  72  P  428. 

N.  J. — Sheyer  v.  Pinkerton  Conatr. 
Co..  69  A  462. 

N.  T. — Neldllngfir  v.  Onward  Constr. 
Co.,  107  App.  Dlv.  398.  95  NYS  114* 
mem  [afT  44  Misc.  565.  90  NYS  116. 
and  alf  188  N.  Y.  672  mem,  80  NET 
1114  memi :  Conolly  v.  Hyams.  47 
App.  Div.  692.  62  NYS  667;  Dlehl  v 
Schmalacker.  2S  Misc.  836.  57  NTS 
244  [aff  30  Misc.  786  mem.  62  NTS 


For  latsr  easss,  Osvslopmsntt  and  Ohaairs*  In  tiie  law  see  cumulative  Annotations,  awna  tltl^ 
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condition  precedent  to  the  final  payment."  It  has 
also  been  Edd  tiiat  a  provision  that  the  final  certifi- 
cate o£  the  arohiteet  or  engineer  shall  be  eonelnsive 
evidence  of  the  perfonnanee  of  the  contract  does 
not  require  each  a  certificate  to  show  a  praf  ormanee 
of  the  contract  and  entitle  the  contractor  to  recover 
the  compensation  payable  on  the  completion  of  the 
work." 

96]  (3)  As  to  Qoantiim  Uerait  or  Quantnm 

Videbat.  Where  there  has  been  such  a  performance 
of  the  contract  as  will  enable  the  contractor  to 
recover  on  a  quantum  meruit  or  a  quantum  valebat 
count,  it  is  not  necessary,  to  entitle  the  contractor 
to  recover  on  anch  a  count,  to  show  the  approval 
by  the  architect  or  engineer,  etc.,  which  is  made  a 
condition  precedent  to  the  right  to  recover  on  the 
contract."  So  also,  where  the  engineer  gives  a  cer- 
tificate stating  that  the  contract  has  not  been  com- 
pleted or  complied  with,  a  recovery  cannot  be  had 
under  the  contract,  and  a  suit  on  a  quantum  meruit 
to  recover  the  value  of  the  services  and  materials 
furnished  is  the  contractor's  appropriate  remedy.^' 
Where  the  owner  terminates  the  contract,  the  eon- 
tractor  may  recover  the  reasonable  value  of  work 
and  material  if  otherwise  entitled  to  recover,  with- 
out a  decision  or  certificate  from  the  architect."^ 


1080  meml:  Beck  v.  New  Tork  Bids- 
Loan  Banklnff  Co.,  86  NTS  US. 

Oh. — ABhley  v.  Henatuui,  B<  Oh. 
St.  K9,  47  im  671. 

Wis. — ^Prltalaff  Stardwan  Co.  v. 
Bershoeter,  lOS  Wis.  169,  79  NW 
564. 

Man. — Davidson  v.  Francis,  H  Man. 

HI. 

[a]  Tbna,  where  tlie  contract 
provides  that  an  architect  Is  to  cer- 
tify that  work  Is  completed  to  hla 
satisfaction,  the  obtainlnv  of  the  cer- 
tificate Is  a  condition  precedent  to 
a  rtght  to  final  payment,  Davidson 
V.  Francis,  14  Man.  141. 

76.  Geo.  A.  Fuller  Co.  v.  B.  P. 
Youns  Co.,  126  Fed.  S43,  61  CCA  246; 
Braun  v.  Wtnans,  3?  IlL  A.  248;  Mor- 
rison Co.  V.  Williams,  SOO  Mass.  406, 
M  HE  888;  Oberlies  v.  Bulllnger,  76 
Hun  248.  S7  NTS  19. 

[a]  nw.  a  clause  providing  for 
payment  to  oe  made  by  the  owners, 
every  two  weeks,  on  the  architect's 
certtfleate  for  the  amount  of  work 
done,  less  a  peroentase  to  be  held 
by  them,  until  final  completion  of 
the  contract,  does  not  make  tt  a  con- 
dition precedent  that  a  certificate 
Hhonld  be  obtained  on  final  comple- 
tion. OiUdresB  V.  Smith.  (Tex.  Cir. 
A)  37  SW  1076. 

77.  Geo.  A.  Fuller  Co.  v,  B.  P. 
Todnr  Co..  126  Fed.  S4X.  148,  61  CCA 
345  (Where  the  court  said:  "While 
the  oontnust,  by  Implication,  declares 
that,  if  the  subcontractor  shall  ob- 
tain -a  final  certificate  (ftwm  whom 
Is  not  stated,  but,  we  may  assume, 
from  the  superintendent  or  the  archi- 
tects); pernrmance  la  to  be  conclu- 
sively presumed,  there  Is  not  a  word 
conoemluff  the  effect  of  the  suhcon- 
tractor'8  nllure  to  obtain  the  cer- 
tificate. If  the  parties  have  not 
made  such  failure  a  bar  to  recovery. 
It  is  certain  that  the  courts  will  not 
insert  the  term  Into  the  contract  by 
mere  implication") ;  Felsenbaum  v. 
Dults,  163  IlL  A.  ISO. 

78.  Ala. — Davis  v.,  Badders,  96 
Ala.  848.  10  8  422. 

Ind. — Pulton  County  v.  Olbson,  168 
Ind.  471.  63  NE  982;  Adams  v.  Cosby, 
48  Ind.  168. 

Uass.— onus  V.  Cobe,  177  Mass. 
584.  69  NB  466. 

Mo. — Teats  v.  Ballentlne,  56  Mo. 
B30;  Neenan  v.  Donofrhue.  SO  Mo.  493; 
Linnenkohl  v,  Wlnkelmeyer,  Si  Mo. 
A-  670. 

Ont. — Contractors  Supply  Co,  v. 
Hyde,  2  I>oraLR  161,  8  OntWN  72S, 
21  OntWR  680. 

"Parties  competent  may  fix  the 
terms  of  their  OMitraet  as  they  deem 


proper,  and  In  the  absence  of  fraud 
or  mistake,  the  court  Is  not  Justified 
In  dlsplaclnsr  or  altering  them,  though 
regarded  Imprudent  or  unwise.  But 
whether,  under  the  provlstone  of  the 
contract,  the  obtalnment  of  the 
architects'  certificate  is  a  condition 
precedent  to  final  payment,  we  deem 
It  unnecessary  to  decide.  If  con- 
ceded that  it  is  requisite  to  entitle 
plaintiffs  to  recover  the  final  pay- 
ment under  the  counts  declaring  on 
the  special  contract;  if  the  contract 
has  not  been  performed,  and  defend- 
ant has  accepted  the  house,  the  pro- 
duction of  the  certificate  Is  not  es- 
sential to  recovery  under  the  com- 
mon counts  on  an  Implied  contract 
to  pay  the  value  of  the  labor  done 
ana  materials  furnished."  Davis  v. 
Badders,  96  Ala.  848,  861,  10  B  421. 

[a]  Thxm,  where  a  building  con- 
tract provided  that  payments  were 
to  be  made  only  on  written  orders 
of  the  architect,  and  that  only  an 
order  for  final  payment  Should  be 
considered  an  aoceptahee  of  the 
work,  but  did  not  nentlve  any  re* 
Govery  In  case  the  architect  refused 
to  grant  the  ordar,  failure  to  secure 
It  was  not  a  bar  to  plaintiffs*  re- 
covery on  the  common  counts,  al- 
though he  oould  not  recover  on  the 
contract.  Qlllls  v:  Cobe.  177  Hasa 
684,  69  NB  466. 

79.  Southern  Mfg.  Co,  v.  Mom 
Mfg.  Co.,  IS  aa.  A.  847,  St  SB  263. 

80.  WaitkuB  v.  Olssewskl,  189  111. 
A.  822;  Thompson,  etc.,  Co.  v.  Holt- 
ser-Cabot  Electric  Co.,  184  111.  A. 
476:  Dent  v.  Bexsmlth,  176  111.  A,  627. 

01.   D.  C— Fontano  v.  Bobbins,  IS 


[$  97^  (4)  As  to  DaaacM  for  Brwch  of  OmtrMt 

A  provision  requiring  performance  of  the  work  to 
the  satisfaction  of  the  architect  or  engineer  of  the 
owner  and  the  production  of  such  architect's  or 
engineer's  certificate  as  a  condition  precedent  to 
the  recovery  of  compensation  does  not  require  his 
decision  or  certificate  in  order  to  entitle  the  con- 
tractor to  sue  for  a  breach  of  the  contract  by  the 
owner."  Where  the  contract  does  not  provide  for 
arbitration  of  a  dispute  over  liquidated  damages, 
the  contractor's  failure  to  submit  such  dispute  does 
not  bar  a  recovery  for  a  breach  of  the  contract."* 
But  it  has  been  held  that,  where  the  parties  agree 
to  arbitrate  differences  arising  under  the  contract, 
a  suit  by  the  contractor  for  a  breach  of  the  contract 
before  arbitrament  is  premature;**  and  where  such 
suit  is  brought  before  the  arbitrator  has  an  oppor- 
tunity to  act,  it  does  not  affect  his  power  as  arbi- 
trator," even  though  he  has  signed  the  affidavit  of 
defense  in  such  suit." 

98]  c.  Effect  of  Provision  Requiring  Approval, 
Etc"  A  stipulation  requiring  .the  approval,  de- 
cision, or  certificate  of  an  architect,  etc.,  as  a  con- 
dition to  a  recovery  by  the  builder,  generally  does 
not  bar  the  parties  of  their  remedies  by  action  at 
law  or  by  suit  in  equity."   The  provision  will  not 

the  question  of  damages  resulting 
from  a  breach  of  such  contract,  and 
does  not  preclude  the  party  In  favor 
of  whom  such  breach  runs  from  re- 
covering- on  account  thereof.  W.  H. 
Stubblngs  Co.  V.  World's  Columbian 
Exposition  Co.,  110  III.  A.  210. 

89.  Maurer  v.  School  Dlat  No.  1, 
186  Mich.  223,  152  NW  999. 

8S.  Eyre-Shoemaker  v.  Buffalo, 
etc.,  R.  Co.,  193  Fed.  887,  U3  CCA 
318. 

84.  Eyre-Shoemaker  v.  Buffalo, 
etc.,  R.  Co..  198  Fed.  887.  118  CCA 
SIS. 

85,  Byre-Shoemaker  v.  Bufblo, 
etc.,  R,  Co..  198  Fed.  8S7,  113  CCA 
818  (holding  that  the  tuA  that  the 
person  who  naa  1>een  named  as  arbi- 
trator of  disputes  arising  under  con- 
tract had  signed  aflldavll  of  defense 
In  an  action  for  a  breach  of  the'  con- ' 
tract  did  not  dlsquall^  him); 

80,  OonelnsiTeaMis  of  •reUftsoni 
Oeelatim  geasmUr  see  Infra  ||  116- 
119. 

▼alldtty  of  nmvteloa  regulrisr  ap- 
prvraa  Munfiy  see  supra  g  33: 

ST.  Clndtmatl  Second  Nat.  Bank 
v.  Fan-American  Bridge  Co.,  183  Fed. 
3*1^106  CCA  611;  Xtna,  Indemn.  Co. 
V.  Waters,  110  Md.  673.  73  A  712: 
Smith  V.  Boston,  etc.,  R.  R..  86  N.  H. 
468. 


App.  402. 
III.— T 


W.  H.  Stubblngs  Co.  v.  World's 
Columbian  Exposition  Co.,  110  111.  A. 
210. 

N.  T. — Smith  V.  Wetmore.  167  N, 
T.  234.  «0  NE  419  raff  41  App.  DIv. 
290,  68  NTS  4021j^  Devlin  v.  Second 
Ave.  R.  Co.,  44  Barb.  81;  Byron  v. 
New  Tork.  64  N.  T.  Super.  411;  Oil- 
len  V.  Hubbard,  2  Hilt.  303. 

Pa. — Doming  V.  Tork  Springe  R. 
Co.,  203  Pa.  628,  63  A  493.  207  Pa.  123. 
66  A  348;  Lauman  v.  Young,  31  Pa. 
306. 

Tex. — t,inch  V,  Parle  Lumber,  etc., 
Co.,  80  Tex.  23,  16  SW  208;  Childress 
V.  Smith,  (Civ.  A.)  37  SW  1076  [rev 
on  other  grounds  90  Tex.  610,  40  SW 
3891. 

Wis. — Markey  v.  Milwaukee,  76 
Wis.  849,  46  NW  28. 

[a]  A  clause  maMug  the  arehl- 
teefs  deoislon  final  and  ^^"^^^■g  as  to 
all  oontroranlea  arising  does  not 
confer  authority  on  him  to  pass  on 


[a]  Vaidi  vmrlsion  daaa  not  de- 
urtve  a*  vaxttas  of  thMv  ifght  to  a 
jnOlalal  eonstnoHen  of  the  contract 
after  It  has  been  performed,  so  far 
as  such  construction  Involves  mat- 
ters of  law  relating  to  the  amount 
of  compensation  to  which  the  con- 
tractor Is  entitled.  Qammlno  v.  Ded- 
ham.  164  Fed.  693,  90  CCA  466. 

[b1  The  right  to  resort  to  the 
oonrcB  (1)  for  the  determination  of 
the  rights  of  the  parties  will  not  be 
taken  away  by  inference  or  anything 
short  of  a  distinct,  agreement  to 
waive  It.  .Stna  Indemn,  Co.  v. 
Waters,  110  Md.  673,  73  A  712.  (2) 
To  oust  the  jurisdiction  of  courts  by 
a  provision  In  a  contract  for  the 
submission  of  disputes  to  the  archi- 
tect or  engineer,  It  must  clearly  ap- 
pear that  the  subject  matter  or  the 
controversy  was  within  the  prospec- 
tive submission,  and  a  provision 
therein  to  submit  questions  arising 
as  to  the  fulfillment  of  the  contract 
does  not  give  a  right  to  pass  on  a 
claim  for  damages  tor  nonfulfill- 
ment. Ruch  T.  York,  188  Pa.  88,  81 
A  891. 

[c]    An  aetlon  at  law  on  meh  an 

agreement  affords  no  effectual  re- 
dress for  a  refusal  to  refer,  since  i\- 
is  not  easy 
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be  aperafieally  oiforced,"  puticnlarly  where  it  is 
made  binding  on  one  of  the  parties  only."  And 
Bueli  a  stipnlation  must  not  be  so  framed  as  to  oust 
Uie  jurisdiction  of  the  coorts,  oth^vige  it  is  in- 
TOlid.*"  In  this  conneation  it  has  been  held 
that,  where  the  decision  of  the  arehiteet  or  oigmeer 
stipulated  for  is  intended  merely  as  a  condition 
precedent  to  a  ri^t  of  action,  it  does  not  oust  the 
jurisdiction  of  the  courts,  and  the  stipulation  is 
valid/^  but  that,  where  such  decision  is  intended 
to  be  final  and  conclusive  as  to  the  rights  of  the 
parties,  it  tends  to  oast  the  jurisdiction,  of  the 
courts,  and  is  invalid."  An  objection  that  such  a 
contract  is  void  as  being  an  attempt  to  oust  the 
courts  of  their  jurisdiction  comes  too  late  after  a 
decision  has  been  rendered  by  the  architect  with- 


out objection  by  either  party." 

Partial  fflepilltr.  Where  an  otherwise  valid 
contract  eontaina  a  provision  for  the  dedaitm  of  an 
engineer  as  to  any  differences  .between  the  parties, 
and  provides  that  it  shall  be  final,  and  such  pro- 
vision is  separate  and  individual  with  regard  to 
other- provisions  of  the  contract,  the  fact  that  the 
provision  is  void  as  being  against  public  policy  in 
ousting  the  jurisdiction  of  the  courts  does  not  affect 
the  remainder  of  the  contract.** 

[$  99]  d.  WalTer— (1)  In  OensraL  A  provision 
requiring  the  architect's  or  engineer's  approval  and 
certificate  of  performance  is  for  the  Ixmefit  of  tlie 
owner,  and  he  may  waive  a  compliance  therewith 
by  the  contractor.^   Such  waiver  may  be  implied 


has  sustained  any  actual  damage  by 
the  refusal.  Smith  v.  Boston,  eto.. 
R.  Co.,  86  N.  H.  468. 

88.  Smith  v.  Boston,  etc.,  R.  Co., 
36  N.  H.  468.  See  also  Specific  Per- 
formance C36  Cyc  681]. 

B9.  Nelson  Bennett  Co.  v.  Twin 
Falls  Land,  etc.,  Co.,  14  Ida.  6,  93  P 
789  (holding  that  a  stipulation  In 
a  contract  requiring  the  submission 
of  difference^,  and  controversies  aris- 
ing thereunder  to  the  chief  engineer 
of  one  of  the  contracting  parties  as 
imipire,  and  leaving  the  measure- 
ments, estimates,  and  classlAcatlon 
of  the  work  to  him,  and  providing 
that  his  measurements  and  classifi- 
cations shall  not  estop  the  party  em- 
ploying the  engineer  from  disputing 
or  questioning  them,  will  not  he  en- 
forced hy  the  courts  as  a  binding 
obligation  against  the  other  party 
thereto). 

90.  Scott  V.  Earkview  Realty,  etc., 
Co..  241  Mo.  112,  146  SW  48  (holding 
that  an  excavation  contract,  provid- 
ing that  the  engineer  should  make 
a  final  estimate  of  extra  haul  over 
a  certain  distance,  did  not  entitle 
an  engineer  to  construe  its  terms 
and  decide  as  to  the  rtghta  of  the 
parties,  so  as  to  oust  the  jurisdic- 
tion of  the  court  to  construe  the 
contract):  Hurst  v.  Litchfield,  39 
N.  T.  877. 

ta]  The  weUteefe,  to  th*  soKoIn- 
BlML  of  the  eourt.  u  not  InvevUd 
wtth  antlMXttj  to  determine  the 
questions  as  to  what  delay  there  was 
in  completing  the  work,  and  whether 
it  was  cansea  by  acts  and  orders  of 
the  owner  or  woe  attributable  to  tbe 
builder,  under  a  provision  that 
changes  mar  be  directed  by  the 
owner,  and  that.  In  case  of  any  ad- 
dition, such  further  time  shall  be 
allowed  for  completion  of  the  work 
as  the  architect  shall  decide  to  he 
reasonable,  and  that  any  question 
arlalng  during  progress  of  the  work, 
or  In  the  settlement  of  accounts, 
shall  be  referred  to  the  architect, 
whose  decision  shall  be  binding  on 
both  parties.  Murphy  v.  Orne,  186 
Pa.  260.  39  A  989. 

81.  Bray  v.  U.  S.,  46  Ct.  CI.  132, 
139  (holding  that,  where  the  con- 
tract made  the  engineer  officer  in 
charge  a  final  arbiter  "upon  all  mat- 
ters relating  to  the  work  upon  all 
questions  arising  out  of  the  specifi- 
cations," and  the  contractor  neg- 
lected to  appeal  to  him,  he  could 
not  appeal  to  the  court.  In  this  case 
the  court  said:  "It  will  thus  be  seen 
that  the  contract  provided  a  forum 
where  the  contract  company  could 
have  gone  and  presented  Its  griev- 
ances, but  it  failed  to  do  so.  We  do 
not  think  it  can  now  be  heard  for 
the  first  time  to  present  these  "griev- 
ances In  this  court");  National  Con- 
tracting Co.  v.  Hudson  River  Water 
Power  Co.,  170  N.  T.  439,  «3  NE  460. 
See  also  cases  supra  note  87. 

[a]  ninstration. — A  clause  In  a 
contract  which  provides  that  all 
queatlona  that  may  arise  under  the 
contract  and  the  amount  of  the  work 
to  be  paid  for  thereunder  shall  iM* 


determined  by  the  engineers  having 
charge  of  the  work,  and  that  such 
engineers  shall  decide  all  questions 
which  may  arise  relative  to  the  ful- 
fillment of  the  contract  on  the  part 
of  the  contractor,  and  that  the  find- 
ings, estimates,  and  decisions  of 
such  engineers  shall  be  Anal  and 
conclusive,  is  not  a  general  arbitra- 
tion clause  attempting  to  oust  the 
courts  of  Jurisdiction,  but  Is  within 
the  rule  that  parties  may  covenant 
that  no  right  of  action  may  accrue 
until  a  third  person  has  performed 
specific  acts  or  determined  certain 
differences  between  them.  National 
Contracting  Co.  v.  Hudson  River 
Water  Power  Co.,  170  N.  7.  4S9.  63 
NB  460. 

[b]  A  attpnlatlon  that  the  arohl- 
teofs  deolslon  shall  be  llsal  does  not 
snbmtt  to  his  decision  the  contract 
rights  of  the  parties  to  the  exclu- 
sion of  the  courts.  JEtn&  Indemn. 
Co.  T.  Waters,  110  Md.  673,  73  A  712. 

82.  Mitchell  V.  Dougherty,  90  Fed. 
639.  642,  S3  CCA  206  (holding  that 
It  Is  not  competent  for  parties  to 
a  building  contract  to  stipulate  that 
any  dispute  arising  between  them, 
including  questions  not  only  as  to 
the  value  or  character  of  the  work 
alone,  but  also  ns  to  their  legal  rights 
under  the  contract,  shall  be  sub- 
mitted to  the  architects,  whose  de- 
cision shall  be  final.  And  where  the 
court  said:  "We  cannot  agree  that 
It  is  competent  for  the  parties  to 
any  contract,  by  any  stipulation 
which  they  may  make  a  part  of  It. 
to  oust  the  jurisdiction  of  tbe  courts, 
and  substitute  tor  them  an  extra- 
legal tribunal  of  their  own  creation, 
with  power  to  finally  and  con- 
clusiveiy  decide  such  a  matter.  It 
Is  not  necessary  to  question,  and  we 
do  not  question,  the  right  of  the 
iwrtles  to  such  a  contract  as  this 
to  set  aside  the  rules  of  evidence 
established  by  law,  by  providing 
that  the  estimate,  computation,  or 
appraisement  of  any  one  whom  they 
may  see  proper  to  select  shall  be 
exclusively  received  to  prove  the 
extent  or  character  of  work  done, 
and  the  sum  to  be  paid  therefor;  but 
where,  as  here,  they  undertake  to 
waive  all  right  of  action  respecting 
'any  dispute^  which  may  arise,  they 
go  mncn  further,  and  seek  to  ac- 
complish what  Uie  law  forbids. — the 
complete  abrogation  of  the  authority 
which  It  has  conferred  upon  the 
courts");  Huber  v.  St.  Joseph's  Hos- 
pital, 11  Ida.  631,  8S  P  768  (holding 
that  such  a  stipulation  Is  void  under 
Rev.  St.  S  3229):  Maltland  v.  Reed, 
37  Ind.  A.  469.  77  NE  290.  291.  "The 
parties  might  properly  agree  that 
any  controversy  or  dispute  arising 
under  the  contract  should  be  sub- 
mitted for  determination  to  the 
architect,  and  it  must  be  shown  that 
such  a  condition  precedent  was  Der- 
formed  before  bringing  suit,  or 
valid  reason  shown  for  Its  non-per- 
formance. But  that  provision  of  the 
contract  which  assumes  to  make  the 
decision  of  the  architect,  or  of  an 
arbitrator,  final,  Is  void.    It  Is  not 


complete  for  parties  to  a  contract 
in  advance  of  any  dispute  to  oust 
the  Jurisdiction  of  the  courts  hy 
providing  that  the  decision  of  a 
party  therein  named  upon  a  dispuie 
which  might  thereafter  arise  shall 
be  final  and  conclusive."  Uaitlaod 
V.  Reed,  supra. 

[a]  ZUu«tratlOBS<— (1)  A  stipula- 
tion that  the  engineers  of  a  railway 
company  shall  make  final  estimates 
of  the  quality,  character,  and  value 
of  the  work  done  by  a  railway  con- 
tractor, and  that  such  estimates 
shall  be  final  and  conclusive  as 
against  the  contractor,  without  fur- 
ther recourse  or  appeal.  Is  Invalid, 
and  cannot  deprive  the  builders  of 
the  right  to  refer  to  the  courts  for 
a  redress  of  wrongs,  and  for  the  re- 
covery of  whatever  may  have  been 
due  them.  Louisville,  etc.,  R.  Co.  v. 
Donnegan,  111  Ind.  179,  12  NB  153. 
(2)  A  stipulation.  In  a  contract  to 
furnish  ballast  to  a  railroad  com- 
pany, that  the  company's  engineer 
shall  determine  the  question  as  to 
whether  a  material  provision  In  the 
contract  has  been  breached  by  either 
party  and  assess  the  damages  oc- 
casioned thereby,  if  any.  Is  Invalid: 
for  such  questions  can  only  be  de- 
termined by  a  court  of  competent 
Jurisdiction.  El  Paso.  etc..  R.  Co. 
V.  Elchel,  (Tex.  Civ.  A.)  130  SW 
922.  (3)  A  contract  providing  that 
engineers  employed  on  the  work 
shall  be  "referee  in  all  cases  to  de- 
termine'all  the  questions  that  may 
In  any  way  arise  .  .  .  and  to  de- 
cide all  questions  which  may  arise 
relative  to  the  fulfilment  of  this 
contract"  is  void  as  against  public 

gtilcy.  National  Contracting  Co.  t. 
udson  River  Water  Power  Cc  34 
Misc.  «62.  70  NTS  68B  [aS  67  App. 
Dlv.  620  mem,  7S  NTS  1142  men]. 

93.  Hathaway  v.  Stone,  216  Mass. 
212,  102  NB  461. 

84.    Qay  v.  Lathrop,  6  NTSt  603. 
86.    U.    S. — Clark    v.  Pittsburgh. 
146  Fed.  441    [aff  164  Fed.  464,  S3 
CCA  262]. 

Cal.— Blethen  v.  Blake,  44  Cal.  117. 
Conn. — Healy  v.  FUlon,  69  Conn- 
228.  37  A  496. 

Fla. — Summerlln  v.  Thompson,  31 
Fla.  369,  12  S  667. 

III.— Clark  V.  Pope,  70  III.  128: 
Holslag  V.  Horse,  188  III.  A.  «0T; 
Klelnschnittger  v.  Dorsey,  162  III.  A 
698;  GUmore  v.  Ceurtney.  64  111.  A 
417  [rev  on  other  grounds  158  III. 
482.  41  NE  1023];  Frost  v.  Rand.  51 
111.  A.  27B. 

Ind. — Cosby  V.  Adams,  Wils.  34;. 
Md. — ^Fllston  .Farm  Co.  v.  Hender- 
son, 106  Md.  336.  67  A  228. 

Mich. — Pennsylvania  Rubber  Co.  v. 
Detroit  Shipbuilding  Co.,  186  Micb. 
806,  ISS  NW  1071. 

Minn.— Meyer  v.  Berlandi,  63  Minn. 
69.  64  NW  987.  „  , 

N.  J. — Byrne  v.  Sisters  of  cniarltj. 
46  N.  J.  L.  218.  ,  ^ 

N.  T.— Smith  T.  Alker.  102  N.  T. 
87,  6  NB  791;  Haden  v.  Oleman.  73 
N.  T.  6<7  [rev  42  N.  T.  Super.  26«1; 
Hartley  t.  Murtha,  6  App.  Dlj  m. 
39  NTS  212;  Oberllea  v.  Bultlnger. 


For  latw  oa■M^  develovmsBte  and  ohaugw  In  the  law  see  cumulative  ^"""^^'""^pi^'g^'^^^^^^j^^^^ 
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as  well  as  eipresB,**  as  where  the  parties  proceed 
without  r^ard  to  the  provision;"  or  where  the 
owner,  when  demand  is  made  for  payment  of  the 
compenBation,  after  the  contract  has  been  per- 
formed, bases  his  refusal  on  grounds  other  than  the 
failure  of  the  contractor  to  procure  the  architect's 
or  engineer's  certificate  of  approval  and  does  not 
demand  snch  certificate,^  or  promises  after  the 
work  has  been  performed  to  pay  therefor  without 
requiring  the  certificate;  or  where  in  defense  to 
an  action  for  the  contract  price  the  owner  pleads 
merely  that  the  work  was  not  properly  performed, 
and  fails  to  plead  the  failure  to  procure  the  cer- 
tificate of  approval,^  or  presents  an  issue  Involving 
a  consideration  by  the  jury  of  the  entire  merits  of 
the  controversy.^  An  agreement  between  the  owner 
and  the  contractor  adopting  the  amount  determined 
by  the  architect  as  the  correct  amount  due  does  not 
waive  the  architect's  certificate  as  to  other  items.' 

£vid«nc8  of  waiver.  Where  there  has  been  a 
complete  or  sabstanti^  perfomianee,  Uie  purpose 


of  a  certificate  as  evidence  of  that  fact  being  tuther- 
wise  supplied,  slight  evidence  of  a  waiver  is  some- 
times  permitted  to  go  to  the  jury  rather  than  turn 
a  meritorious  case  out  of  court;  but  if  the  perform- 
ance of  the  condition  is  necessary  to  the  protection 
of  a  substantial  right  in  the  owner,  evidence  of  a 
purpose  to  dispense  with  it  must  necessarily  be 
stronger  and  should  be  reasonably  clear.* 

Terminating  waiver.  Where  the  parties  agree  to 
waive  the  architect's  certificate  and  to  submit  all 
matters  to  arbitration,  the  revocation  of  the  arbitra- 
tion terminates  the  waiver  and  relegates  the  parties 
to  their  rights  under  the  original  contract.^ 

[$  100]  (2)  Acceptance  of  Work.  The  mere  fact 
that  the  owner  takes  possession  of  a  building  or 
other  structure  or  work  will  not  necessarily  con- 
stitute a  waiver  of  a  provision  in  the  contract  for 
its  construction  requiring  the  architect's  or  en- 
gineer's certificate  of  approval  as  a  condition 
precedent  to  the  payment  of  compensation,*  al- 
thongli  aueh  aet^  together  wil^  other  eircomstaneeB, 


75  Hun  248,  S7  NTS  19;  Martin  v. 
Le»ett,  4  K  D.  Smith  265;  Bader 
V.  New  York,  Bl  Misc.  358,  101  NTS 
3S1:  Fay  V.  MuhlKer,  1  Misc.  321,  20 
NYS  671;  Belnbauer  v.  Oleason,  16 
NTSt  227  [aff  119  N.  T.  8S8  mem,  2S 
NE  1150  mem]. 

Oh.— Ashley  v.  Henaban,  Ii6  Oh. 
St.  559,  47  NE  573. 

Pa. — Wilkinson  v.  Becker,  186  Pa. 
225.  39  A  88&. 

Tenn. — Bannon  v.  Jackson.  121 
Tenn.  381,  117  SW  504,  180  AmSR 
788,  17  AnnCas  77. 

Utah. — Ryan  v.  Curlew  Irr.,  etc, 
Co..  36  Utah  382,  104  P  218. 

Vt. — DouKlass  V.  Morrlaville,  84 
Vt  302,  79  A  391. 

Wash. — I>avanway  v.  Cannon,  87 
Wash.  593,  79  P  1117. 

Wis. — Prttslafl  Hardware  Co.  v. 
BerKhoefer,  103  Wis.  359,  79  NW 
G64;  Bannister  v.  Patty,  36  Wla.  216. 

N.  W.  Terr. — Degagne  v.  Chave,  2 
Terr.  I*.  210. 

[a1  A  dsolaranoB  hy  an  owner  to 
a  fnultter  that  he  will  not  pay  more 
than  a  speclfled  sum  for  extra  work 
excuses  the  latter  from  a.  strict  com- 
pliance with  an  agreement  to  refer 
to  the  architects  a  dlsaareement  as 
to  the  value  of  the  work.  Munk.  v. 
Eanzler,  28  Ind.  A.  106.  58  NE  643. 

M.  Walsh  T.  North  American 
Cold  Storage  Co.,  260  HI.  322,  103 
NE  185  [mod  170  111.  A.  393];  Con- 
cord Apartment  HouBe*Co.  v.  O'Brien, 
228  HI.  360,  81  NE  1038  (no  objec- 
tion made  for  years  after  comple- 
tion of  the  contract) ;  Cosby  v. 
Adams,  Wils.  (Ind.)  342:  Byrne  v. 
Sisters  of  Charity,  46  N.  J.  L.  213. 

[a]  ntoatratloiui.— (1)  Waiver 
may  be  Implied  from  an  assumption 
of  unauthorised  power  by  the  archi- 
tect (Frost  v.  Rand,  61  IlL  A.  276), 
(2)  from  the  completion  of  the  work 
by  the  owner  (Early  v.  O'Brien,  61 
App.  Dtv.  669,  64  NTS  848;  Bader 
T.  New  Tork,  61  Misc.  358.  101  NTS 
151;  Holl  V.  Long,  34  Misc.  1.  68 
NYS  622),  (3)  or  from  the  owner's 
accepting  a  certlflcate  issued  by  the 
architect's  assistant  but  asking  for 
delay  In  making  wyment  (McEntyre 
V.  Tucker.  10  Misc.  669.  31  NYS  672 
[overr  5  Misc.  228,  25  NYS  95,  23 
NYavProc  1711),  (4)  but  not  from 
the  architect's  failure  to  superintend 
construction  (Bradley  Currier  Co.  v. 
Bernz,  55  N.  J.  Eq.  10,  35  A  832). 
(B)  A  part  performance  of  that  por- 
tion of  a  building  contract  depend- 
ent on  a  production  of  the  certlflcate 
of  the  architect  by  the  owner  of  the 
building,  without  objection  or  pro- 
test, tends  to  show  a  waiver  of  the 
production  of  the  certlflcate.  Cosby 
V.  Adams.  Wlls.  (Ind.)  342.  (6) 
Waiver  may  be  presumed  where  de- 
fendant on  a  motion  for  a  nonsuit 
does  not  speclflcally  urge  as  a 
rround  thereof  that  suit  was  prema- 
ture, or  raise  that  question  at  the 
close  of  the  ease,  or  aak  that  the 


auestlon  of  waiver  be  submitted  to 
le  Jury.  Preston  v.  Syracuse,  92 
Hun  801,  S6  NYS  716  l&tt  168  N.  T. 
366,  6}  NE  391. 

[b]  OoBslsieat  provlsloa  of  eoib- 
traot^-Where  a  contract  provides 
for  payment  for  materials  delivered 
on  uielr  being  satisfactory  to  the 
architect,  a  further  provision  that 
payments  might  be  made  In  advance 
of  delivery  does  not  constitute  a 
waiver  of  the  requirement  of  the 
approval  of  the  arcbiteot.  Bateman 
V.  Mapel.  146  Cal.  241,  78  P  734. 

[c]  »»-iiif4in'  a  suit,  (1)  subse- 
quently discontinued,  on  a  building 
contract  Is  not  a  waiver  of  the  arbi- 
tration clause  therein.  Conneaut 
Lake  Agricultural  Assoc.  v.  Pitts- 
burg Surety  Co.,  225  Pa.  692,  74  A 
620.  (2)  But  the  provision  Is  waived 
where  the  owner  commences  an  in- 
terpleader action  to  determine  his 
liability  under  the  contract,  and  al- 
leges the  amount  which  he  claims  Is 
due  beoause  of  the  cost  of  complet- 
ing a  building  abandoned  by  the  con- 
tractor. Edison  Electric  Hlum.  Co.  v. 
Gustavlno  Fire  Proof  Constr,  Co.,  16 
App.  Dlv.  360,  44  NTS  1026. 

n,  Healy  v.  Fallon,  69  Conn.  228, 
37  A  496;ld:eyer  v.  Berlandl,  63  Minn. 
69.  64  NW  937;  Ryan  v.  Curlew  Irr., 
etc.,  Co.,  36  Utah  382,  104  P  218 
(holding  that,  where  neither  party 
to  a  building  contract  paid  any  at- 
tention to  the  clause  providing  for 
a  referee,  to  whom  should  b«  re- 
ferred any  disputes,  and  both  par- 
ties treated  the  matter  as  if  no  such 
clause  existed,  although  the  parties 
had  disputes,  both  parties  waived 
the  clause  by  mutual  consent,  and 
It  could  not  be  enforced  against  one 
In  favor  of  the  other);  Ashland  Lima, 
etc^  Co.  V.  Shores,  106  Wis.  122,  81 
NW  136  (holding  that,  where  both 
parties  to  a  building  contract,  pro- 
viding for  payments  to  be  m^de  on 
progress  certlflcatea.  Ignore  such 
provision  from  the  commencement 
to  the  end  of  operations,  such  pro- 
visions wlU  be  deemed  waived). 

98.  III. — Masek  v.  Crhmellk.  169 
111.  A.  689;  Andrew  Lohr  Bottling 
Co.  v.  Ferguson,  122  III.  A.  270  [aft 
223  III.  88,  79  NE  36]. 

N.  J.— Steelman  -v.  Ludy,  77  N.  J. 
L.  446,  72  A  423. 

N.  T. — Tllden  v.  Buffalo  Offlce- 
Bldg.  Co.,  27  App.  Dlv.  510.  50  NYS 
611.  Compare  Bell  v.  Fox.  138  App. 
Dlv.  659.  123  NTS  810  (holding  that 
a  refusal  to  pay  on  the  ground  that 
the  work  has  not  been  done  does 
not  waive  the  production  of  a  certifi- 
cate). 

Or. — Mclnnls  v,  Buchanan,  53  Or. 
633,  99  P  929  (holding  that,  where 
an  owner  refused  to  pay  the  balance 
claimed  by  the  contractor  on  other 
grounds  than  the  nonrepresentation 
of  the  architect's  certlflcate.  or  fail- 
ure to  complete  the  building,  and 
the   architect   issued   a  certlflcate 


showing  that  a  speclfled  sum  was 
due  the  contractor,  a  part  of  which 
the  owner  paid,  and  the  parties 
agreed  that  the  only  matter  in  dis- 
pute was  the  contractor's  right  to 
the  balance,  the  owner  waived  the 
presentation  of  the  architect's  cer- 
tificate). 

Wis.— Boden  v.  Maher,  106  Wis. 
639,  81  NW  661  (holding  that,  where 
a  contract  for  excavation  provided 
for  payment  to  be  made  as  the  work 
progressed,  on  the  production  of  the 
proper  engineer's  certificates,  and 
about  three  fourths  of  the  amount 
earned  was  paid  without  Insisting 
on  the  engineer's  certlflcates,  ana 
refusal  of  the  balance  was  not  based 
on  the  nonproductlon  of  the  certifi- 
cates, the  requirement  of  such  cer- 
tificates was  waived);  Bannister  v. 
Patty,  SK  Wis.  216. 
.  [aj  Am  to  *"*»"«""tiT  -  -  *  pro- 
vision of  a  contract  that  payments 
should  be  made  only  on  architects' 
certlflcates  is  waived  as  to  Install- 
ments by  payment  and  executing 
notes  therefor,  without  reoulrlng 
such  certlflcates.  Fuchs  v.  Saladino, 
183  App.  Dlv.  710.  118  NTS  172, 

[b]  Denial  of  UaWUtr,— An  offer 
to  submit  to  arbitration  Is  not  a 
condition  precedent,  even  though  the 
contract  so  provides,  where  the 
owner  never  suggests  arbitration  and 
denies  all  liability.  Crllly  v.  PblUp 
Rlnn  Co..  185  111.  A.  188. 

99.    Flaherty  v.  Miner,  13S  N.  T. 
88B,  26  NE  418. 

'  1.  Healy  v.  Fallon.  69  Conn.  288, 
87  A  495;  Summerlln  v.  Thompson, 
31  Fla.  369,  12  S  067:  Hartley  v. 
Murtha.  6  App.  Dlv.  408,  89  NTS 
212;  Oberlles  v.  Bulllnger,  76  Hun 
248,  27  NTS  19. 

8.    Summerlln    v.    Thompson,  31 
Fla.  869,  12  S  667. 

3.  Fisher  v.  Burroughs  Adding 
Mach.  Co.,  166.  Mich.  396,  132  NW 
101  (holding  that,  where  a  building 
contract  made  the  architect  the  final 
arbiter  and  required  the  issuance 
of  certlflcates  as  a  condition  prece- 
dent to  payments  by  the  owner,  and 
the  owner  and  the  contractor  made 
an  agreement  as  to  the  amout^t  due 
on  the  contract,  and  the  Items  en- 
tering into  the  computation  were 
Items  which  the  architect  had  passed 
on,  and  the  owner  paid  the  amount 
due  under  the  agreement,  the  owner 
did  not  waive  the'  architect's  certifi- 
cate for  other  Items  before  he  could 
be  compelled  to  pay  therefor). 

4.  Byrne  v.  St.  Elizabeth  Sisters 
of  Charity.  45  N.  J.  L.  213;  Brown 
V.  Wlnehlll.  3  Wash.  624.  28  P  1087. 

5.  Fox  V.   Powers,   66  App.  Dlv. 
112,  72  NYS  573. 

e.  Md.— Pope  V.  King,  108  Md.  tT, 
69  A  417,  16  LRANS  489  and  note,  IB 
AnnCas  970  and  note. 

Mass. — Oillls  V.  Cobe.  177  Mass. 
684.  59  NE  456. 

Mich.— Hanley  v.  Widker,  79  Mlctt. 
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may  -be  taken  into  eonsideration  in  .detenoining 
Thetber  there  has  been  an  implied  waiver;^  and 
vhere  the  possession  is  taken  and  the  building  is 
accepted  as  under  a  completed  contract,"  or  where 
the  builder  delivers  possession  of  an  uncompleted 
building  or  structure  to  the  owner  who  promises  to 
pay  therefor,  it  may  be  held  to  be  a  waiver.^ 

[$  101]  (3)  Payments  without  Frodnction  of  Cer- 
tificates. Where  the  compensation  is  to  be  paid  in 
installments  during  the  progress  of  the  work  on  cer- 
tificate of  the  architect  or  engineer,  the  payment  of 
installments  without  requiring  the  production  of 
certificates  will  be  construed  as  a  waiver  of  the 
requirement  for  the  production  of  such  certificates.^^ 
But  the  payment  of  a  previous  installment  without 
a  certificate  does  not  waive  the  right  to  exact  it 
before  paying  others  nor  will  the  payment  of  in- 
stallments without  requiring  certificates  constitute 
a  waiver  of  the  requirement  of  a  certificate  of  final 
completion."    However,  a  part  payment  of  the 


fimU.  inatallment,  whieb  is  payable  only  on  comple- 
tion of  the  work  and  the  production  of  the  archi- 
tect's or  engineer's  certificate  of  approval,  will  con- 
stitute a  waiver  of  the  production  of  such  certifi- 
cate;*' and  this  will  also  be  the  result  where  the 
owner  makes  payments  and  settles  without  such 
certificate.** 

1%  102 j  a.  Ezcoses  for  Nonappnival  or  N(mpro- 
dnction  of  Certificate — (1)  In  OeneraL  As  a  gen- 
eral rule  a  builder  is  excused  from  obtainii^  sueh 
certificate,  decision,  or  estimate  as  a  condition  to 
recovering  compensation,  where  he  is  prevented 
from  doing  so  by  some  oanse  over  irtiioh  he  himself 
has  no  control." 

Acta  of  owner.  Where  the  owner  has  by  his 
own  act  rendered  it  impossible  for  the  eontraetor 
to  secure  the  approval  and  certificate  of  the  archi- 
tect or  engineer,  the  failure  to  do  so  will  be  ex~ 
cused,*"  as  where,  prior  to  the  completion  of  Uie 
work,  the  owner  discha^^  the  architect  subject  to 


607,  46  NVP-  67.  8  LRA  207  (taking 
possession  of  the  prwniMS  by  the 
owner  after  the  builder  quit  work). 

Mo.— Yeats  v.  Ballentlne,  66  Mo. 
SXO. 

N.  T. — Scbenke  t.  Rowell,  7  Daly 
286. 

N.  a. — Courtney  v.  Provincial  Ex- 
hibition Commn.,  41  N.  S.  71. 

[a]  Illustration. — Where  a  build- 
ing contract  provided  that  payments 
should  be  made  on  written  oraers  of 
the  architect,  and  that  only  an  order 
for  final  payment  should  oe  consid- 
ered an  acceptance  of  the  work,  and 

ftlalntlfXs  did  not  perform  the  work 
n  accordance  with  the  specifications, 
and  the  architect  refused  to  give 
the  order  for  final  payment,  defend- 
ants' use  of  the  building  was  not 
such  an  acceptance  as  would  entitle 
plaintiffs  to  recover  without  procur- 
ing the  architect's  order,  since  de- 
fendants were  not  bound  to  remove 
the  building  from  their  land,  or  re- 
frain from  uslna  It,  because  not  com- 
pleted In  accordance  with  the  con- 
tract. Glllia  V.  Cobe,  177  Mass.  S84, 
59  466. 

7.  Hanley  v.  Walker,  79  Mich.  607, 
4K  NW  67,  8  LRA  207. 

8.  Cal.— Blethea  v.  Blake.  44  Cal. 
117;  Thomason  v.  Richards,  6  Cal. 
Unrep.  Cas.  863,  6?  P  1056;  Burke  v. 
Dlttus,  8  Cal.  A.  175,  »6  P  S30. 

Ga.^Bandy  v.  Frlerson,  188  Oa. 
616,  76  SE  636. 

N.  T.— Smith  v.  Alker.  102  N.  T. 
87,  6  NE  791;  Haden  v.  Coleman,  78 
K  T.  867. 

Oh.— Kane  v.  Stone  Co.,  89  Oh. 
Bt.  1. 

Or.^Vanderhoof  v.  Shell,  42  Or. 
678.  72  P  126. 

Pa.— Coon  V.  Cltlaena"  Water  Co., 
162  Pa.  644.  26  A  606. 

Tex. — Wllkens  v.  WUkereon.  (Civ. 
A.M1  SW  178. 

wash. — Windham  v.  Independent 
Tel.  Co„  86  Wash.  166,  76  P  93S. 

Wis. — Mcpherson  v.  Rockwell,  87 
Wis.  169. 

fa]  Blwtratlom.  Where  the  ar- 
tect,  during  the  progress  of  the 
work.  Inspected  the  materials  and 
work,  and  approved  the  same,  and 
constantly  made  directions  for  the 
correction  of  errors,  which  were  com- 
piled with,  and  thereafter  the  owner, 
architect,  and  contractor  agreed  to 
the  acceptance  of  the  building,  with 
the  exception  of  certain  alterations, 
the  requirement  «f  the  architect's 
final  certificate,  as  a  condition  to  the 
contractor's  right  to  sue  for  his 
final  payment,  was  waived.  Vander- 
hoof  v.  Shell.  42  Or.  578,  72  P  126. 

[b]  Where  the  owner  goes  lato 
pOBSasslOB  of  the  building  and  re- 
mains therein  for  over  a  month  with- 
out objecting  to  the  work,  and  on 
presentation  of  a  bill  repeatedly 
promises  to  pay  and  pleads  want  of 
funds    only,    It    was   for    the  Jury 


whether  the  owner  has  not  waived 
the  production  of  the  certificate  of 
the  architect  required  by  the  con- 
tract. Steelman  v.  Ludy,  77  N.  J.  L. 
446,  72  A  423. 

ft.  Duell  V.  McCraw,  86  Hun  831, 
33  NTS  628. 

10.  Masek  V.  Chmellk,  169  111.  A. 
689;  Maurer  v.  School  Diet.  No.  1, 
186  Mich.  223,  162  NW  999  (holding 
that,  where  defendant  paid  alt  ex- 
cept the  last  Installment  without  any 
certificate  of  the  architects,  the  pro- 
vision of  the  contract  that  the  archi- 
tects' certificate  should  be  obtained 
was  waived):  Lunsford  v.  Wren,  84 
W.  Va.  468,  63  SE  308. 

[a]  A  coBdltloii  that  the  eoa- 
traotoxa  are  to  he  relmlmrsea  for 
labor  and  material  on  or  before  the 
tenth  day  of  each  succeeding  month, 
on  vouchers  approved  by  the  archi- 
tect before  payment  by  the  con- 
tractor, will  be  regarded  as  waived 
If  during  the  progress  of  the  work 
numerous  payments  are  made  by  the 
owner  without  objection  to  such 
vouchers  for  want  of  approval. 
Lunsford  v.  Wren,  64  W.  Va.  468. 
63  8S  808. 

[b]  presiuuptloiL.  ■  In  the  absence 
of  contrary  evidence  It  will  be  pre- 
sumed that  Installments  paid  on  a 
building  contract  were  paid  on  esti- 
mates duly  made,  the  contract  so 
providing.  Harton  v.  Hlldebrand,  230 
Pa.  335,^9  A  671. 

11,  Bradley  Currier  Co.  v.  Berns, 
66  N.  J.  Eq.  10,  36  A  832;  Hartley 
V.  Murtha.  6  App.  DIv.  408,  89  NTS 
212;  Haden  v.  C^tleman.  42  N.  T. 
Super.  268  frev  on  other  grounds  78 
N.  T.  667];  Shuman  v.  George 
Backer  Constr.  Co.,  144  NTS  9:  Bar- 
ton V.  Hermann,  11  AbbPrNS  (N. 
T.)  378;  Brown  v.  WlnehlU,  8  Wash. 
624.  28  P  1037. 

la.  Healy  v.  Fallon,  69  Conn.  828, 
37  A  496;  Expanded  Metal  Flreproof- 
Ing  Co.  v.  Boyce,  233  til.  2S4,  84  NE 
275  [rev  136  lU.  A.  852];  Byrne  v. 
St.  Ellxaheth  Sisters  of  Charity,  46 
N.  J.  L.  218;  Bradley  Currier  Co. 
v.  Bernxi.  65  N.  J.  Eq.  10,  36  A  8S8. 

13.  Haden  v.  Coleman,  73  N.  T. 
667;  Abramson-Engesser  Co.  v.  Mc- 
Cafferty,  86  NTS  186. 

Ta]  A  part  pajmea*  of  a  mntt  Ame 
witbovl  oltjeanoii  or  protest  may 
tend  to  show  a  waiver  of  the  pro- 
duction of  a  certificate  on  which  final 
payment  Is  dependent.  Cosby  v. 
Adams,  Wlls.  (Ind.)  S42. 

14.  Holslag  V.  Morse,  188  111.  A. 
607. 

[a]  A  oompromlse  affreement  be- 
tween the  owner  and  the  contractor, 
providing  for  payment  of  a  specified 
sum  In  full  settlement  of  contrac- 
tor's claims,  part  of  which  was  to  be 
paid  as  provided  by  the  original  con- 
tract, dispenses  with  the  necessity 
of  a  certification  by  the  architects 
and  contractors  of  the  balance  due, 


the  contract  having  settled  the  con- 
troversy as  to  tiie  amount  -due. 
Whidden  v.  Jordan,  216  Mass.  189. 
102  NE  436. 

IB.  111. — Fowlec  V.  Deakman.  84 
III.  130. 

Mich.— U.  8.  V.  Jack,  124  Mich.  210, 
82  NW  1049. 

Mont. — Piper  v.  Murray,  43  Mont 

880.  286,  116  P  669  [clt  Cyc]. 

N.  T. — Belnbauer  v.  Gleason.  IS 
NTSt  227  [ate  119  N.  T.  668  mem.  23 
NE  1160  mem]. 

Pa. — Whelden  v.  Boyd,  114  Pa.  228. 

6  A  884. 

Tenn. — Bannon  v.  Jackson,  121 
Tenn.  881,  896.  117  SW  604.  130 
AmSR  788,  17  AnnCas  77  [quot  Cyc]. 

Tex. — Childress  v.  Smith.  (Civ.  A) 
87  SW  1078  frev  on  other  grounds 
90  Tex.  610.  88  SW  618,  4«  BW  38»]. 

Eng. — Brunsden  v.  Beresford,  CaSi 
A  E.  126. 

[a]  Attaduaent  of  materlala  f«r- 
aiaheO. — Where  materials  furnished 
by  a  subcontractor  are  seised  through 
no  fault  on  his  part  by  attachment 
against  the  original  contractor,  the 
subcontractor  can  recover  without 
acceptance  of  such  materials  by  the 
architect,  since  the  original  contrac- 
tor has  put  It  beyond  the  subcontrac- 
tor's power  to  furnish  evidence  of 
approval  by  the  architect.  U.  S.  v. 
Jack.  124  Mich.  210.  82  NW  1049. 

[b]  Where  the  balM*r  frevMBtly 
MQuated  the  owner  to  have  the 
arehlteet  eoaiA  and  make  an  examin- 
ation of  the  building  but  he  did  not 
direct  him  to  come,  and  the  archi- 
tect would  not  come  without  his 
direction,  it  was  held  that  a  compli- 
ance with  a  condition  that  the  builder 
furnish  a  certificate  was  not  -essen- 
tial.   McEKinald  v.  Patterson,  186  IIL 

881,  67  NE  1027  [alC  84  III.  A.  SS6]. 

[c]  Where  a  halUer  falla  to  pn>- 
eeed  on  aoooaat  of  %tm  ImBomaoy  of 
the  owner  and  his  inability  to  fur- 
ther perform  the  contract.  It  Is  not 
necessary  for  the  builder  to  get  esti- 
mates or  certificates  from  the  archi- 
tect In  order  to  sue.  Childress  v. 
Smith,  (Tex.  Civ.  A.)  37  SW  1076 
[rev  on  other  grounds  90  Tex.  610, 
38  SW  618,  40  SW  389]. 

16.  Cal. — Orlfflth  V.  HapperBber- 
ger.  86  Cal.  606,  126  P  137.  48?: 

111. — Klelnschnittger  v.  Dorsey.  152 
111.  A.  598. 

Mich.— U.  8.  V.  Jack.  124  Mich.  210. 
82  NW  1049. 

N.  J. — Schauffelee  v.  Oreenberg.  8: 
H.  J.  L.  343.  82  A  921  [aff  83  N.  J.  U 
737.  86  A  178]. 

N.  T. — Pneumatic  Signal  Co.  v. 
Texas,  etc.,  R.  Co..  200  N.  T.  125.  93 
NE  471  [rev  133  App.  DIv.  781.  118 
NTS  66];  New  Tork,  etc..  Automatic 
Sprinkler  Co.  v.  Andrews,  173  N.  Y. 
25,  66  NE  776  [aff  62  App.  Dir.  8. 
70  NTS  798];  Union  Stove  Worka  v. 
Arnoux,  6  Misc.  64.  26  NTS  83  [aff 

7  Misc.  700,  28  NTS  28]. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Those  approval  the  wortc  u  to  be  performed,^^ 
where  the  owner  fails  to  ^ploy  an  architect  or 
engineer  to  saperriBe  or  approve  the  vorfc,"  or 
where  the  owner  wrongfully  compeU  the  eontraetor 
to  abandon  the  work  before  completion.^* 

Acddantal  caiues.  It  has  been  held  that  the  pro- 
earaneut  of  the  approval  and  eertificate  will  not  be 
required  whne  its  proeorement  is  rendered  impos- 
able  by  aeeidental  eaoBes  and  without  the  fault  of 
the  eontraetor,^  aa  where,  after  furnishing  ma- 
terials and  labor  for  a  part  of  a  building,  the  build- 
ing is  destroyed  by  fire  before  the  reqnirod  approval 
and  certificate  ean  be  secured."^ 

Tlie  death  of  ardkltect  or  engineer  during  the 
pn^reas  of  the  work  will  diqwnse  with  the  pro- 
curement of  his  certificate  of  approval but  where 
after  his  death  another  is,  by  agreement  be^ 
tween  the  owner  and  the  eontraetor,  substituted 
in  bis  stMd,  the  eerlafieate  of  tiie  latter  must  be 
procured.** 

Interest  of  ardiitect  or  engineer*  The  mere  fact 
that  the  architect  or  engineer  whose  eortifieate  of 
approval  as  to  the  execution  of  the  work  is  re- 
quired is  one  of  the  directors  of  a  ooiporate 
owner  will  not  excuse  the  nonproduetion  of  such 
eertificate,**  and  the  same  has  been  held  true  where 
the  arehiteet  or  engineer  was  a  stockholder  in 
the  owning  corporation;"  but  where  the  architect 

wis. — Halsey  v.  Waukesha  Springs 
Sanitarium  Co.,  126  Wis.  311,  104 
NW  94,  110  AmSR  838;  Doyn  v.  Ebbe- 
aen.  72  Wis.  284,  39  tfW  636. 

Bne-— Hickman  v.  Roberta,  [1813] 
A.  C.  229. 

17.  Grltnth  V.  HappersberKer,  86 
Cal.  605,  2B  P  137,  487;  Federal  Con- 
tractlnff  Co.  v.  Coal  Creek  Drain., 
etc..  Dlst.,  166  111.  A.  369;  Fltts  v. 
Relnhart,  102  Iowa  811,  71  NW  227. 
See  also  Isbester  v.  Reg.,  7  Can.  S.  C. 
696  (effect  of  statute  abollshfas  of- 
flce  of  engineer  authorlied  to  Issue 
certificate). 

[a]  Wban  a  ooatraot  fortlie  ene- 
tloa  ot  a  MliooUioitM  pvoTldca  that 
tf  the  architects  are  discharged  the 
school  board  ahall  act  In  their  place, 
and  the  architects  are  discharged 
several  months  before  the  contractor 
sues  to  recover  on  fala  contract,  he 
is  not  required  to  demand  his  nnal 
estimate  from  the  architects  or  to 
explain  Its  absence.  Oermaln  v.  Stan- 
ton Union  School  Dlst.,  158  Mich. 
214,  122  NW  624,  123  NW  798. 

18.  Clark  v.  Pittsburgh.  146  Fed. 
441  [aff  164  Fed.  464,  83  CCA  262]; 
Feldman  v.  Goldblatt,  76  Misc.  666, 
133  NTS  946:  Dlehl  v.  Schmalacker, 
30  Misc.  786,  62  NTS  1080  [afr  26 
Misc.  836  mem,  67  NTS  244];  Barker 
V.  Troy,  etc.,  R.  Co.,  27  Vt.  766. 

IS.  Klngsley  v.  Brooklyn,  78  N.  T. 
200,  7  AbbNCas  28;  Ocorr,  etc.,  Co. 
V.  Lilttle  Falls.  77  App.  Dlv.  692,  79 
NTS  251  (aft  178  N.  T.  622  mem,  70 
KE  1104  m«m]  {holding  that,  not- 
withstanding a  building  contract  re- 
quired the  architect's  certlfloate  as 
a  condition  precedent  to  payments 
thereunder,  tne  architect's  certificate 
was  not  necessary  to  the  mainte- 
nance of  an  action  thereon,  where  the 
owner  had  declared  the  contract  for- 
feited and  taken  possession  of  the 
building  for  the  purpose  of  complet- 
ing the  same):  Smith  v.  Wetmore,  41 
App.  Dlv.  no.  68  NTS  402  [aff  167 
N.  T.  214,  60  NE  419];  Byron  v.  New 
Tork.  64  N.  T.  Suoer.  411;  Velsor  v. 
Eaton.  14  NTS  467, 

[a]  m«M  the  owMT  naa  tij 
poslnvs  wita  imrmMI  full  parfotm- 
anea  on  the  part  of  the  builder,  the 
latter  Is  relieved  from  a  contractual 
necessity  of  procuring  a  certificate 
showing  a  satisfactory  completion 
according  to  contract.  .  Justice  v. 
Elwert.  28  Or.  460,  43  P  649. 

ao.    Mills  V.  Weeks,  21  111.  661. 

ai.    Rawson  V.  Clark,  70  111.  666. 

as:   Pleasant  J.  Potter  College  v. 


or  engineer  is  one  of  the  owners,  a  demand  and  re- 
fusal to  pay  the  compensation  on  the  completion  of 
the  work  has  been  held  equivalent  to  a  demand  and 
refusal  of  the  eertificate  of  approval  and  to  excuse 
the  nonproduetion  of  the  certificate;*"  and  it  has 
been  held  that  where  the  arehiteet  or  engineer  ocet^ 
pied  an  intimate  family  and  financial  position  with 
regard  to  the  ownor,  and  such  position  was  not 
disclosed  to  the  oontraotor,  the  nonproduetion  of 
his  certificate  would  be  excused.'^ 

When  it  is  fho  oinwr*B  and  not  tbe  omtractor'a 
duty  to  proeore  iho  certificate*  its  absence  is  no 
bar  to  a  teeovery  where  it  is  shown  that  the  work 
has  been  completed  to  the  satis&ction  of  the  arehi- 
teet." 

Fallnrb  to  apply  for  the  certificate  through  fear, 
on  the  part  of  ^e  contractor^  of  a  wrongful  refusal 
or  fraudulent  act  by  the  arehiteet  is  not  sufficient 
to  excuse  nonproduetion.'' 

H  103]  Befttaal  of  Decialon  wt  Certificate. 
Where  the  buildor  has  substantially  complied  with 
the  contract  he  may  be  relieved  fnnn  obtaining  the 
approval  or  certificate  of  the  architect,  or  engineer, 
etc.,  as  a  condition  precedent  to  his  right  to  recover 
compensation,  where  the  architect  wrongfully  re- 
fuses to  determine  the  facts  or  issue  the  certificate,^" 
as  where  such  refusal  is  fraudulent,'^  malicious,"' 
arbitrary  or  capricious,"'  or  where  it  is  unreason- 


Collett,  142  Ky.  322,  134  SW  173 
(holding  that,  where  a  contractor  for 
a  building  was  to  be  paid  eighty-five 
per  cent  of  the  contract  price  during 
its  construction,  payments  to  be 
made  on  warrants  of  the  architect, 
and  tbe  architect,  after  issuing  war< 
rants  for  three  amounts,  died;  such 
warrants  for  the  balance  of  an  un- 
contradicted claim  are  not  a  con- 
dition precedent  to  the  contractor's 
recovery  of  the  bahuica);  Sullivan  v. 
Byrne,  10  S.  C.  122. 

38.  Beecher  v.  Schuback,  4  Ulsc. 
64.  23  NTS  604. 

84.  Chicago  Athletic  Assoc.  v. 
Eddy  Electric  Mfg.  Co.,  77  lU.  A.  204. 

85.  Williams  v.  Chicago,  etc.,  R. 
Co.,  112  Mo.  463,  20  SW  631,  S4  AraSR 
403;  Kldwell  v.  Baltimore,  etc.,  R. 
Co.,  II  Qratt.  (52  Va.)  676:  Ranger 
V.  Great  Western  R  Co.,  6  H.  L.  Cas. 
72.  10  Reprint  824. 

88.  Abramson-EIngesBer  Co.  v.  Mc- 
Cafterty,  86  NTS  186;  Windham  v. 
Independent  Tel.  Co..  36  Wash.  166. 
76  P  936 

87.  Ludlatn  v.  Wilson,  2  Ont  L. 
649. 

88.  McKone  v.  Williams,  S7  lU.  A, 

591. 

89.  GUmore  v.  Courtney,  168  111. 
432,  41  Vm  1023  [rev  64  IH.  A.  4171. 

80.  U.  S.— Elisabeth  v.  Fitscerald, 
114  Fed.  547,  62  CCA  321. 

Ark. — Boston  Store  v.  Schleuter,  88 
Ark.  218,  114  SW  242. 

Cal. — Wyman  v.  Hooker,  2  Cal.  A. 
36.  83  P  79. 

III. — McDonald  v.  Patterson,  186 
111.  881.  67  NE  1027  [aff  84  111.  A. 
826.  and  aff  190  111.  121,  60  NE  lOS]; 
St.  Ix>uls,  etc.,  R.  Co.  V.  Kerr,  168  lu. 
182,  88  NE  838  [aff  48  III.  A.  496]: 
Arnold  v.  Bournrque,  144  III.  132,  33 
NE  630,  S<  AmSR  419,  20  LRA  493 
[rev  44  HI.  A.  1991:  Fowler  v.  Deak- 
man,  84  III.  180;  Neagle  v.  Herbert, 
73  111.  A.  17;  Frost  vTlUnd.  61  III.  A. 
276. 

Ind. — Bird  V.  St.  John's  Episcopal 
Church.  164  Ind.  188,  66  NE  129. 

Mich. — 'Haurar  v.  School  Diet.  No. 
1,  186  Mich.  223,  162  NW  999. 

HInn. — Starkey  v.  De  Oraff,  22 
Minn.  431. 

Mo. — Neenan  v.  Donoghue,  60  Mo. 
493. 

N.  Y. — Nesbit  V.  Braker,  104  App. 
Div.  393,  83  NTS  866. 

Or.— Perry  v.  Hunt,  62  Or.  266,  125 
P  296. 

S.  C. — Sullivan  v.  Byrne,  10  S.  C. 
122. 


Tenn. — Bannon  v.  Jackson,  121 
Tenn.  381,  396,  117  SW  604, 130  AmSR 
788.'  17  AnnCaa  77  [quot  Cyc]. 

Wis. — Halsey  v.  Waukesha  Springs 
Sanitarium  Co.,  126  Wis.  311,  104  NW 
94,  110  AmSR  838. 

Ont. — Petrle  v.  Hunter,  2  Ont  233 
[app  dlsm  10  Ont.  A.  127], 

[a]  ninstratlons, — ( 1 )  Noncom- 

ftliance  with  a  condition  In  a  bulld- 
ng  contract  that  the  contractors 
furnish  the  architects'  certificate 
that  the  work  has  been  done  to  their 
satisfaction  is  no  defense  where  the 
architects  who  were  in  the  owner's 
employ  refused,  on  request  of  thq 
contractors,  to  examine  the  building, 
and  the  owner,  although  repeated^ 
requested  so  to  do,  failed  to  direct 
the  architects  to  examine  It.  Mc- 
Donald V.  Patterson,  186  111.  381,  67 
NE  1027  [aflr  84  111.  A.  826,  and  aff 
190  111.  121,  60  NE  1061.  (2)  Where 
building  contractors.  In  their  com- 
plaint to  recover  the  contract  price, 
alleged  due  performance  on  their 
part,  except  the  condition  requiring 
them  to  obtain  a  certificate  from  the 
architect,  and  that  after  the  work 
was  completed  they  demanded  such 
certificate,  and  notified  the  owner  of 
such  demand,  requesting  thetn  to 
cause  same  to  be  delivered,  but  that 
same  was  refused,  such  averments 
showed  thdt  they  were  entitled  to 
the  certificate,  and  that  It  was  wrong- 
fully withheld,  and  the  l^ts  pleaded 
constituted  ft  sufficient  excuse  for 
their  failure  to  procure  such  certifi- 
cate. Bird  V.  fit.  John's  Epfsoopal 
Church,  154  Ind.  138,  5<  NE  129, 
31.  See  Infra  I  104. 
38.  Dinsmore  v.  Livingston  County, 
60  Ho.  241;  Bannon  v.  Jaokson.  121 
Tenn.  .381,  396,  117  SW  604, 130  AmSR 
788.  17  AnnCas  77  [quot  Cyc]. 

33.  U.  S.— Ripley  v.  U.  S.,  223  U. 
S.  69S,  32  set  862,  66  U  ed.  fll4; 
Scully  V.  U.  8.,  197  Fed.  327:  Bush 
V.  Jones,  144  Fed.  942,  76  CCA  682,  « 
LRANS  774  and  note. 

111.— Crllly  V.  Philip  Rlnn  Co.,  135 
III.  A.  198. 

Minn. — Shaw  v.  Winona  First  Bap- 
tist Church,  44  Minn.  22.  46  NW  146. 

Pa. — Thaler  v.  Oreisser  Constr. 
Co..  229  Pa.  512.  79  A  147,  53  LRANS 
346;  Terra  Cotta  Co.  v.  Sharp,  7  Pa, 
Dlst.  544. 

S.  C. — Sullivan  v.  Byrne,  10  S.  C. 
122. 

Tenn, — Bannon  v.  Jackson,  121 
Tenn.  381,  396,  117  SW^(t4,  130  Ata 
SB  788,  17  AnnCaa  77  l6Mov4x^t^\ r> 
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able."  A  refusal  is  onreaBonable,  within  the  mean- 
ing of  this  rule,  where  the  builder  has  at  least  sub- 
stantially complied  with  bis  contract  and  is  entitled 
to  a  certificate,  and  there  is  no  apparent  reason  for 
the  refusal.*" 

.  Where  the  architect  or  engineer  acts  in  good 
faitii  in  refusing  his  approval  or  certificate  be- 
cause the  contract  has  not  been  complied  with^ 
the  builder  is  not  ezensed  for  his  failure  to  obtain 
it  and  cannot  recover  on  the  contract;^  and  the 
withholding  of  the  eertifieate  of  approval  cannot  be 


deemed  wrongful  so  as  to  excuse  its  nonproduetion 
by  the  contractor  so  long  as  there  has  not  been  a 
substantial  performance  of  the  contract."  The  re- 
fusal of  the  architect  to  give  a  certificate  of  com- 
pletion is  at  least  prima  facie  evidence  that  the 
building  was  not  completed  according  to  contract.'* 
104]  (3)  Fraud  or  Mistake.  The  fraudulent 
witbholdiiQg  of  the  certificate  of  approval  by  the 
architect  or  engineer  will  excuse  its  nonproduetion 
by  the  contractor."  Thus,  where  the  arehiteet's 
eertifieate  of  approval  is  &sndnlently  withheld  or 


Wash. — Taft  v.  Whitney  Co.,  85 
Wash.  389,  148  P  43:  Dlckerman  v. 
Reeder,  69  Wash.  405,  109  P  1060; 
Windham  v.  Independent  Tel.  Co.,  35 
Wash.  166,  76  P  936  (refusal  whim- 
sical): Dyer  v.  Middle  Kittitas  Coun- 
ty Irr.  Dlat..  25  Wash.  80,  64  P  1009. 

Wla. — Corse  v.  LInke,  147  Wis. 
410,  133  NW  598;  Bentley  v.  David- 
son, 74  Wis  420,  43  NW  139. 

[a]  ZUwrtratlons. — (l)  Where  there 
was  evidence  that  the  work  was 
properly  performed,  that  no  specific 
reason  was  given  for  failure  to  fur- 
nish a  certlflcate  of  approval  on  re- 
<iuest.  that  the  owners  expressed 
satisfaction  with  the  work,  acknowl- 
edging the  liability  on  several  occa- 
sions, and  found  no  fault  until  after 
the  nllnK  of  the  mechanic's  lien  by 
the  subcontractor,  and  that  some  of 
the  appliances  furnished  were  In  use 
after  three  years,  elvlnir  no  material 
trouble,  such  evidence  justified  a 
conclusion  that  the  owners'  dissatis- 
faction was  feifcned  and  the  certifi- 
cate of  approval  arbitrarily  with- 
held. Thaler  v.  Gretaser  Constr.  Co., 
229  Pa.  512,  79  A  147,  33  LRANS  345. 
(2)  Where  a  building^  contractor  sub- 
stantially completed  the  bulldlns, 
and  the  owner  accepted  and  occupied 
iti  and  the  architect  refused  to  as- 
certain the  amount  the  owner  was 
entitled  to  as  deductions  for  Items 
for  departures  from  the  contract, 
and  the  amount  of  the  items  for 
which  the  contractor  was  entitled  to 
recover  as  extras,  the  refusal  of  the 
architect  was  wrongful,  and  the  con- 
tractor could  recover  on  the  contratt 
the  amount  due  him.  Corse  v.  Linke, 
147  Wla.  410,  133  NW  598. 

34.  U.  S.— Scully  V.  U.  S.,  197 
Fed,  327;  Mitchell  v.  Dougherty,  90 
Fed.  639,  33  CCA  205.  But  see  Cin- 
cinnati Second  Nat.  Bank  v.  Pan- 
American  Bridee  Co.,  183  Fed.  391, 
105  CCA  611  (holding  that  It  Is  not 
sufficient  to  show  that  the  certifi- 
cate was  withheld  unreasonably  and 
unfairly). 

CaL — American-Hawaiian  Engi- 
neering, etc.,  Co.  V.  Butler,  16S  Cal. 
497,  133  P  280;  Coplew  v.  Durand, 
163  Cal.  278,  96  P  38,  16  LRANS  791; 
Machinery,  etc.,  Co.  v.  Young  Men's 
Christian  Assoc,  22  Cal.  A.  416,  134 
P  724. 

111.— CrUly  v.  Philip  RIj>n  Co..  135 
111.  A.  198. 

Ind. — Cosby  v.  Adams,  Wlls.  82. 

La. — Dugue  v.  Levy,  114  La.  21,  S7 
S  995  (refusal  dictated  by  oreju- 
dloe);  Bond  v.  Montellone,  2  La.  A. 
(Orleans)  396. 

Mass. — ^Herbert  v.  Dewey,  191 
Mass.  408,  77  NB  822  (willfully  and 
without  excuse  refuses  to  act). 

Mont. — ^Plper  v.  Murray,  43  Mont. 
280,  236,  lis  P  S69  [cit  Cycl. 

N.  T.— MacKnlght  Fllntlc  Stone 
Co.  v.  New  York,  160  N.  Y.  72,  54 
NE  661  trev  81  App.  Div.  232,  62 
NYS  7471:  Nolan  v.  Whitney,  88  N. 
Y.  648;  'Thomas  v.  Fleury,  26  N.  Y. 
26;  Langley  v.  Rouss,  86  App.  DIv. 
27,  82  NTS  1082;  Perry  v.  Levenson, 
82  App.  Dlv.  94,  81  NTS  686  [alT  178 
N.  Y.  ES9  mem,  TO  N&  llOf  mem] 
(refusal  made  In  bad  faith);  Fox  v. 
Clark,  44  App.  Dlv.  626  mem,  60 
NYS  287;  Murdock  v,  Jones,  3  APP- 
Dlv.  221,  88  NYS  461:  Van  Keuren 
V,  Miller,  71  Hun  68,  24  NTS  580  [aff 
144  N.  Y.  636  mem.  ^»  NE  495  m«ml: 
Happel  V.  Marasco.  37  Misc.  814,  76 
NTS  461;  McConologue  v.  Larklns, 


82  Misc.  166,  66  NYS  188:  Beecher  v. 
Schubaclc,  4  Misc.  54,  23  NYS  604: 
Highton  V.  Dessau.  19  NYS  396  [aft 
139  N.  Y.  607  mem,  36  NE  208  meml: 
Beinhauer  v.  Gleason,  15  NYSt  22.1 
[aff  119  N.  Y.  658  mem,  23  NE  1160 
mem]. 

Pa. — Fay  v.  Lester  Piano  Co.,  82 
Pa.  Super.  437. 

Tenn. — Bannon  v.  Jackson,  121 
Tenn.  381,  .896,  117  SW  504,  130  Am 
SR  788.  17  AnnCas  77  [quot  Cyc], 

Tex. — A.  J.  Anderson  Electrlo  Co. 
V.  Cleburne  Water,  etc..  Co.,  (Civ.  A.) 
27   SW  504. 

Va. — Johnston  v.  Bunn,  114  Va. 
222,  76  SB  310  (unrsaaonable  re- 
fusal on  demand). 

leA  A  bulldsr  Is  absolved  from 
aur  inrther  efforts  to  procure  a  esr- 
tUfoate  after  having  frequently  call- 
ed on  the  architect  for  a  certificate, 
if,  after  striking  out  some  Items  and 
delaying  a  year  after  he  was  first  ap- 
plied to,  the  architect  declines  to  do 
anything  further  In  adjusting  the 
differences  between  the  parties. 
Fowler  v.  Deakmans,  84  IH,  130. 

36.  Cat. — Coplew  v.  Durand,  153 
Cal.  278,  95  P  88,  16  LRANS  791; 
Wyman  v.  Hooker,  2  Cal.  A.  36,  83 
P  79. 

N.  J. — Central  Union  Stock  Yards 
Co.  V.  Uvalde  Asphalt  Pav.  Co.,  82 
N.  J.  Eq.  246,  87  A  235. 

N.  T.— MacKnight  Fllntlc  Stone 
Co.  V.  New  York,  160  N.  T.  72,  54  NB 
661  [rev  31  App.  Dlv.  232.  62  NYS 
747];  Crouch  v.  Gutraann,  134  N.  Y. 
46,  81  NE  271.  80  AmSR  608:  Nolan 
V.  Whitney,  88  N.  Y.  648;  Bowery 
Nat.  Bank  v.  New  York,  68  N.  T.  836 
[rev  3  Hun  639];  Happel  v.  Marasco, 
37  Misc.  314,  7&  NYS  461. 

Pa. — Terra  Cotta  Co.  v.  Sharp,  7 
Pa.  Dist.  644. 

Wash. — ^Washington  Bridge  Co.  v. 
Land,  etc.,  Impr.  Co.,  12  Wash.  272, 
40  P  982 

[a]  To  jnatlfr  a  fladlog  that  the 
aroUtsot  wirsasoiial^  witUieU  tha 
osrtlfleate  the  proof  should  show  not 
only  an  ahsolute  compliance  with  the 
specifications,  -but  also  that  the  archi- 
tect could  not,  with  any  fair  degree  of 
reason,  have  any  doubt  that  the  pay- 
ment was  "properly  due,"  Fox  v. 
Clark,  44  App.  Div.  626  mem,  60  NYS 
237. 

36,  Blome  v.  Wahl-Henlus  Inst., 
150  111.  A.  164;  Pope  v.  King,  108  Md. 
37,  60  A  417,  16  OUnS  489.  16  Ann 
Cas  970;  Hebert  v.  Dewey,  191  Mass. 
403,  77  NE  822  (holding  that  recov- 
ery cannot  be  had  on  the  contract 
without  the  certlflcate  If  the  archi- 
tect, acting  In  good  faith,  thought  that 
the  work  was  not  properly  done,  and 
that  the  contract  was  not  substan- 
tially perfonned,  and  for  this  reason 
refused  the  certificate,  although  the 
certlflcate  ought  to  have  been  given, 
and  the  work  was  done  and  the  con- 
tract was  performed). 

[a]  **Ih«  1mm  jKAffDMBt  of  tbe 
anhnset  upon  the  matter  so  com- 
mitted to  hfs  determination,  has  been 
agreed  upon  as  the  t«at  of  the  per- 
formance," and  the  builder  cannot 
reject  or  repudiate  the  architect's 
refusal  to  give  a  certificate  to  the 
other  '  on  '^legation  or  testimony 
tending  to  Show  that  his  action  has 
been  ^unreasonable.* "  Schenke  v. 
Rowell,  7  Daly  (N.  Y.)  286. 

tb]    Appllofttlona     of     nl*.— (1) 
ere  aoulldinc  contract  under  seal 
expressly   provides   that  payments 


shall  be  made  on  a  certificate  from 
the  architect,  no  recovery  can  be 
had  for  work  done  thereunder  where 
the  architect  declines  to  give  a  cer- 
tificate because  the  work  in  his  Judg- 
ment was  not  done  according  to  the 
contract,  and  there  is  no  showing  of 
fraud  or  bad  faith  on  hLs  part.  Pope 
V.  King,  108  Md.  37,  69  A  417.  16  LR 
ANS  489,  16  AnnCas  970.  (2)  Where 
a  building  contract  requires  an  ar- 
chitect's certificate  as  a  condition 
precedent  to  partial  payments,  the 
contractor  is  not  entitled  to  a  par- 
tial payment,  where  the  architect  re- 
fuses the  certificate  because  the 
work  is  defective,  although,  as  an 
additional  ground,  he  bases  his  re- 
fusal on  the  refusal  of  the  superin- 
tendent of  construction  to  approve 
the  work.  Borup  v.  Von  Rokerltz, 
162  App.  Div.  394.  147  NYS  832. 

[c]  ners  la  no  nnzeasonable  de- 
lay In  famishing  a  eertlfloate,  wbsre 
the  building  operation  consists  of  an 
aqueduct  many  miles  in  length  and 
Involves  an  outlay  of  several  mil- 
lions of  dollars,  and  there  Is  a  de- 
mand at  about  the  same  time  for  a 
final  estimate  under  several  con- 
tracts, all  of  which  Involve  a  great 
amount  of  figuring,  and  the  certid- 
cate  Is  given  three  months  after  the 
work  Is  done.  O'Brien  v.  New  Tort 
139  N,  Y.  643,  35  NE  323  [aft  142  N. 
Y.  671  mem.  37  NE  465]. 

[d]  Qnenlon  of  faot. — The  facts 
that  when  a  contractor  applies  for  a 
certificate  for  final  payment  the  ar- 
chitect points  out  things  to  be  done, 
promising  a  certificate  after  they  are 
done,  and  that  the  contractor  then 
does  such  things,  after  which  the 
architect  refuses  to  give  the  certifi- 
cate, while  evidence  from  which  It 
may  be  found  that  the  contractor  is 
excused  from  obtaining  the  certifi- 
cate, do  not  show  as  matter  of  law 
that  he  Is  excused,  as  the  architect 
might  In  the  meantime  discover 
other  things  which  Justify  his  re- 
fusal, Hebert  v.  Dewey,  191  Mass. 
403,  77  NB  822. 

87.  Fuchs  V.  Saladlno,  133  App. 
Dlv.  710,  118  NYS  172;  Weeks  v. 
O'Brien,  59  N.  Y,  Super,  28,  12  NYS 
720  [rev  on  other  grounda  141  N.  Y. 
199,  36  NE  186]:  Craig  v.  Qeddls,  4 
Wash.  390,  SO  P  896;  Uerrlam  v. 
Public  Parks  Bd^  22  Man.  107.  Z 
DomLR  792,  SO  WeatLR  <0S. 

[a]  Qnaatlon  of  fMfc<— The  ques- 
tion whether  a  certlflcate  was  an- 
reasonably  withheld  Is  one  of  fact. 
Gibbons  V.  Russell,  13  NYS  879. 

38.  Colby  V.  Interlaken  LAnd  Co., 
88  Wash.  196,  162  P  994. 

39.  U.  S. — Cope  V.  Beaumont,  181 
Fed.  766,  104  CCA.  292;  Batchelor  v. 
Kirkbrlde,  26  Fed,  899;  Fletcher  v. 
New  Orleans,  etc.,  R.  Co.,  19  Fed.  731: 
Sweeney  V.  U.  S.,  IS  Ct.  CI.  400  [aiir 
109  U.  S.  <18,  8  set  844,  27  U  ed. 
1063]. 

Cal. — Donegan  v.  Houston,  5  CaL 
A.  626,  90  P  lOTS:  Wyman  v.  Hooker. 
2  CaL  Al  86,  88  P  79. 

Ida. — ^Nelson  Bennett  Co.  v.  Twin 
Palls  liuid.  etc,,  Co.,  14  Ida,  5.  93 
P  789. 

111. — ^Arnold  V.  Bovmlqae,  144  111. 
132,  33  NB  680.  86  AmSR  419.  20  LR 
A  493:  MIchaells  v.  Wolf,  186  m.  68. 
26  NB  384;  Badger  v.  Kerber,  61  IlL 
328;  Fitzgerald  v.  Benner,  120.111.  A. 
447  [aft  219  lU.  486,  7<  NE  709]: 
Hart  V.  Caraley  Mfff.  Co-.  IK  A. 
169. 


For  later  flaaasi  dsmepinents  and  olWBffea  In  the  law  see  cumulative  Annotatlooa.  same  title. 
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refused,  through  collusion  with  tb^  owner,  its  non- 
production  by  the  contractor  will  be  excused;"  as 
where,  although  the  work  is  properly  done,  the  cer- 
tificate IB  withheld  by  the  architect  or  engineer  on 
account  of  an  order  from  the  owner  to  do  so,  and 
not  because  the  worit  is  not  properly  performed.*^ 
Where  the  work  is  properly  performed  and  the 
architect  or  the  engineer  unreasonably  or  arbi- 
tiarily  withholds  his  certificate  of  approval,  this 
has  been  held  to  be  such  a  fraud  as  will  excuse 
its  nonprodnetion  by  the  contractor,*'  althou^  it 
has  been  said  that  if  fraud  can  be  established  by 
pnx)f  that  the  architect  or  engineer  refused  to  cer- 
tify the  execution  of  the  work  when  the- same  had 
been  duly  and  properly  performed,  it  can  be  only 
in  those  eaaes  where  the  refusal  is  shown  to  have 
been  groasfy  and  palpably  perverse,  oppressive,  and 
nujust;  so  mttch  so  tiiat  the  inference  of  bad  faith 


and  dishonesty  would  at  once  arise  if  the  facts 
were  known.^  Fraud  of  the  owner  in  interfering 
with  the  engineer  in  preparing  a  certificate  relieves 
the  contractor  from  the  necessity  of  obtaining  such 
certificate  as  a  condition  precedent." 

Mistake.  Where  the  work  is  properly  performed, 
and  the  architect,  acting  under  a  mistake^  refuses 
to  certify  the  proper  ezeeution  of  the  work,  the 
prodaction  of  his  certificate  will  be  excused,"  where 
the  mistake  ia  bo  gross  or  of  such  a  character  aa 
to  imply  bad  faith  or  arbitrary  action.** 

[i  105]  f.  Duty  To  Frodnoe  Approval  or  Oertifl- 
cate.  Unless  it  is  in  terms,  or  by  fair  implication 
from  the  nature  or  language  of  the  agreement,  made 
the  duty  of  the  employer  to  procure  a  certificate, 
decision,  or  estimate  of  an  architect,  engineer,  or 
superintendent,  the  responsibility  rests  solely  on  the 
builder  to  obtain  it"    But  it  has  been  held  that 


Md. — ^P^ston  Farm  Co.  v.  Hendar- 
aoa.  108  Hd.  »!,  17  A  228. 

Ulnn. — Shaw  v.  Wthona  First  Bap- 
tist Cburt^  44  Ulnh.  22.  48  NW  148. 

Miss.— Standard  Constr.  Co.  v. 
Brantley  GranitA  Co.,  90  Miss.  16, 
43  S  300. 

Mo. — Dlnamore  v.  liivlnsaton  Coun- 
ty. 60  Ho.  241. 

N.  J. — Shever  v.  Plnkerton  Coftatr. 
Co..  69  A  462;  Bradner  v.  Roffsell, 
57  N.  J.  U  62.  2»  A  317. 

N.  T.— Nolan  v.  Whitney,  88  N.  T. 
648:  Thomas  v.  Flenry,  26  N.  T.  26: 
Beecher  v.  Schut>ack,  4  Misc.  64,  23 
NTS  604:  Fay  v.  Muhlk«r,  1  Misc. 
321,  20  NYS  671:  Barton  v.  Herman, 
11  AbbPrNS  378. 

Oh. — Ashl^  V.  Henahan,  66  Oh. 
St.  669.  47  2<|:  67S. 

S.  C. — Sullivan  v.  Byrne,  10  8.  C 
122. 

Tenn. — Bannon  v.  Jackaon,  121 
Tenn.  381.  396,  117  SW  604,  130  Am 
SR  788.  17  Ann  Caa  77  [quot  Cycl. 

Wash. — ^Dlckerman  v.  R«eder,  69 
Wash.  406,  109  P  1060;  Schmidt  v. 
North  Takltna,  12  Wash.  121,  40  P 
790. 

Wis. — Halsey  v.  Waukesha  Sprines 
Sanitarium  Co.,  IZE  Wis.  311,  104 
NW  94,  110  AmSR  838:  Coorsen  v. 
Ziehl,  103  Wis.  381,  79  NW  662;  Hud- 
son V.  McCartney,  33  Wis.  831. 

[a]  There  Is  »  fraadnlent  refaaal 
when  the  anhtteet  reooaimends  a 
particular  kind  of  material  which  the 
builder  uses  and  then  the  architect 
refuses  to  give  a  certificate  of  com- 
pletion. Badger  v.  Kerber,  61  III, 
328. 

[b]  Za  8B  aotlon  at  law  on  the 

contract  the  contractor  may  show 
that  the  architect's  certiflcate  re- 
quired by  the  contract  as  a  condition 
precedent  to  action  was  fraudulently 
withheld,  and  he  la  not  required  to 
go  Into  a  court  of  equity  to  avoid 
the  effect  of  his  failure  to  obtain  It. 
Cincinnati  Second  Nat.  Bank  v.  Pan- 
American  Bridge  Co.,  182  Fed.  891, 
105  CCA  611. 

[c]  IB  Saglaad  it  has  been  held 
to  be  InsufflcTent,  as  an  excuse  for 
the  nonproduction  of  the  certiflcate  of 
approval,  to  show  that  It  was  fraud- 
ulently withheld  by  the  architect  or 
the  enKineer:  but  the  contractor  must 
also  snow  that  there  was  collusion 
between  the  architect  or  the  engi- 
neer and  the  builder.  Clarke  v.  Wat- 
son. 18  C.  B.  N.  S.  278.  114  ECL  278. 
144  Reprint  460  (holding  that,  where 
plaintiff.  In  an  action  for  the  con- 
tract price  of  the  work,  averred  that 
all  things  necessary  had  been  duly 
and  efDclently  performed  and  com- 
pleted to  the  satisfaction  of  the  sur- 
veyor, hut  that  the  latter  had  not 

f riven  the  certiflcate,  but  had  wrong- 
ully  and  improperly  neglected  and 
refused  to  do  so,  etc^  In  the  absence 
of  collusion,  plaintiff  could  not  re- 
cover without  producing  the  certi- 
ficate). See  also  Scott  v.  Lilverpool 
Corp..  3  De  a.  ft  J.  334,  60  EngCh 
261.  44  Reprint  1297. 

40.  U.  S. — Sweeney  v.  tJ.  S.,  109 
U.  S.  618,  8  set  844,  27  L.  ed.  1063. 


Cal. — Coplew  v.  Durand,  163  Cal. 
278.  9S  P  88,  18  LRANS  T91. 

ill.— HIchaellB  T.  Wolf.  1S<  111.  68, 
26  NE  884:  Fowler  v.  Deakman.  84 
111.  18«;  Ba^r  v.  Kerber,  61  111.  8H; 
Mills  V.  Weeks,  II  111.  661. 

Mass.— Hebert  T.  Dewey,  191  Haas. 
408,  77  NB  822. 

Mloh.— Hanley  v.  Walker.  79  Hloh. 
607.  45  NW  67,  8  LRA  207. 

N.  T.— Schencke  v.  Bowell,  7  Daly 
286,  3  AbbNCas  42;  Martin  V.  Leg- 

Sstt,  4  K.  D.  Smith  266;  Olbbons  v. 
,UBaen,  13' NTS  879:  Barton  v.  Her- 
mann, 11  AbbPrNS  878. 

Pa. — Pittsburg  Terra-Cotta  Lum- 
ber Co.  v.  Sharp,  190  Fa.  266,  48  A 
666:  Fay  v.  Lester  Piano  Co..  28  I^. 
Super.  437. 

Tex.— Mills  V.  Paul,  <Clv.  A.)  80 
SW  668  [rev  on  other  grounds  89 
Tex.  162i34  SW  98]. 

WJs.— Wendt  v.  Vogel,  87  Wis.  462, 
66  NW  764;  Bentley  v.  Davidson,  74 
WIS.  420,  43  NW  139;  Bannister  v. 
Patty,  36  Wis.  216. 

Kng. — Brunsden  V.  Bereeford,  Cab. 
&  E.  125;  Clarke  v.  Watson,  18  C.  B. 
N.  S.  278,  114  KCL  278,  144  Reprint 
460;  Batterbury  v.  Vyse,  2  H.  &  C. 
42;  Dabbs  v.  Nugent,  11  Jur.  N.  S. 
943-  Ludbrook  v.  Barrett,  46  L.  J.  C. 
P.  798;  Mcintosh  v.  Great  Western 
R.  Co.,  2  Macn.  ft  O.  74,  48  EngCh 
68,  42  Reprint  29. 

41.  U.  S.— Caldwell  v.  Schmul- 
bach,  175  Fed.  429;  Crane  El.  Co.  v. 
Clark.  80  Fed.  795.  26  CCA  100. 

111. — Foster  v.  McKeown,  192  111. 
339,  61  NE  614  [aff  86  111.  A.  449]; 
Masek  v.  Chmellk,  169  111.  A.  689. 

N.  T. — Belnhauer  v.  Gleason,  15 
NYSt  227  [aff  119  N.  Y.  668  mem,  23 
NB  1160  mem]. 

Oh. — Wicker  T.  Messlnger,  22  Oh. 
Clr.  Ct.  712,  18  Oh.  Cir.  Dec.  426. 

Or. — ^Vanderhoof  v.  Shell,  42  Or. 
678,  72  P  126. 

Pa. — ^Whelen  v.  Boyd,  114  Fa.  228, 
6  A  384. 

Eng. — Brunsden  v.  Beresford,  Cab. 
&  E.  126. 

49.  U.  S. — Crane  El.  Co.  v.  Clark, 
80  Fed.  706.  26  CCA  100;  Fletcher  v. 
New  Orleans,  etc.,  R.  Co.,  19  Fed. 
731. 

111.— Badger  v.  Kerber,  61  111.  328; 
Chicago,  etc..  R.  Co.  v.  Moran.  86  111. 
A.  643  [aff  187  111.  316,  68  NE  336]; 
Racwie  v.  Ollmore.  76  111.  A.  372. 

Ky. — Louisville  Trust  Co.  v.  Louis- 
ville Fireproof  Constr.  Co..  67  SW 
606,  22  KyL  433. 

La. — Mahoney  v.  St.  Paul's  Church, 
47  La.  Ann.  1064,  17  S  484. 

N.  T. — O'Brien  v.  New  Tork,  139 
N.  T.  543.  36  NK  82$:  Flaherty  v. 
Miner.  123  N.  T.  882,  26  NE  418. 

Pa. — Harlow  t.  Homestead,  104  Pa. 
57.  45  A  87. 

[a]  Vha  partlM  hart  a  vlght  to 
the  Indepenfteat  anA  honest  Jndg- 
ment  of  the  umpire  with  respect  to 
the  matters  submitted  to  him.  and 
an  arbitrary  refusal  to  determine  the 
fact,  or  to  accept  performance,  where 
the  work  has  been  in  good  faith 
performed,  constitutes  a  fraud  In 
law,  availing  to  dispense  with  the 


necessity  for  his  Judgment  as  a  con- 
dition precedent  to  the  right  of  re- 
covery by  the  contractor  for  the 
vork  done.  Crane  El.  Co.  t.  Clurk, 
80  Fed.  706,  26  CCA  100. 

[b]  Mere  refwal  to  lasBs  a  OMtU 
flOMs  on  gnnatta  fcnowK  to  he  llff- 
tltlona  and  without  foundation  may 
be  found  by  a  jury  to  constitute  a 
fraudulent  refusal  and  be  no  bar  to 
the  contractor's  right  to  payment. 
Rawje  V.  Ollmor^76  111.  A.  372. 

4&  Hudson  V.  MSartney,  88  Wis.  881. 

44.  Wallace  v.^emlakamlng,  etc., 
R.  Co.,  a  Ont  L.  126,  7  OntWR  666 
[app  dism  27  Can.  S.  C.  6961. 

4B.  Sullivan  v.  Byrne,  10  S.  C. 
122'  Coorsen  v.  Zlehl,  103  Wis.  381, 
79  NW  662;  Pritslaff  Hardware  Co. 
V.  Berghoefer.  103  Wis.  369,  79  NW 
664:  Bannister  v.  Patty,  85  Wis.  21S. 

46.  Standard  Constr.  Co.  v.  Brant- 
ley Granite  Co..  90  Miss.  16.  43  S  300 
(holding  that,  where  a  contract  stip- 
ulated that  the  granite  to  be  used  In 
the  construction  of  a  building  must 
be  satisfactory  to  the  architect,  and 
that  all  not  so  satisfactory  must  be 
removed,  an  acceptance  by  the  archi- 
tect of  the  granite  Is  a  condition 
precedent  to  a  recovery,  unless  it  Is 
shown  to  have  been  refused  through 
fraud,  or  is  such  a  gross  mistake  as 
would  Imply  bad  faith  or  a  failure  to 
exercise  an  honest  judgment). 

[a1  The  mistake  must  he  tax  In« 
tentVonal  mlsnppreheaslon  or  Ignor- 
ance of  some  material  fact  which 
must  be  clearly  shown  and  so  palpa- 
ble as  to  amount  to  dishonest  or 
arbitrary  action.  Wendt  v.  Vogel,  87 
Wis.  462,  68  NW  764. 

[b1  A  nteve  mistake  In  Judgment 
on  the  part  of  the  architect  is  not 
ground  for  Judicial  Interference  with 
his  decision  where  It  is  stipulated  in 
the  contract  that  It  shall  be  conclu- 
sive, unless  it  is  so  gross  as  neces- 
sarily to  Imply  bad  faith  or  a  failure 
to  exercise  an  honest  Judgment;  but 
a  demand  of  the  owner  after  full  per- 
formance by  the  contractor,  which 
the  architect  attempts  to  assist  the 
owner  In  enforcing  by  refusing  his 
certiflcate  unless  It  is  compiled  with, 
may  be  so  unconscionable,  or  so  ut- 
terly unreasonable  and  unwarranted 
on  its  face,  that  the  mind  Is  irresist- 
ibly led  to  the  conclusion  that  they 
are  acting  in  collusion  within  the 
meaning  of  the  decisions.  Pay  v. 
Lester  Piano  Co.,  38  Pa.  Super.  437. 

47.  Smith  V.  Boston,  etc,  R.  Co., 
36  N.  H.  468. 

[a]  A  denuuid  for  a  eartUeate  la 
a  prerequisite  to  salt.^ — Wangler  v. 

SwTft.  90  N.  T.  38. 

[b]  Bffort  to  seonre  Inspeetion.— 

Where  a  contract  for  the  erection  of 
an  electric  plant  provides  that  on  Its 
completion  It  shall  be  inspected  and 
passed  on  by  a  certain  person,  it  Is 
material,  in  an  action  for  the  con- 
tract price,  to  show  that  an  effort  In 
good  faith  was  made  by  the  builder 
to  secure  the  inspection  agreed  upon. 
A.  J.  Anderson  Electric  Co.  v.  Cle- 
burne Water,  etc.,  Co.,  (Tex.  Civ.  A.) 
44  SW  929.  ~ 
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such  duty  is  not  on  the  builder,  where,  by  the  termB 
of  the  contract,  the  architect's  decision  or  estimate 
is  to  he  made  solely  for  the  benefit  of  the  owner.** 

[4  106]  g.  Dnty  of  Architect  or  Engineer  To  Giva 
Approral,  Etc. — (1)  In  QeneraL*^  Where  payment 
of  the  builder  is  dependent  on  a  certificate,  decision, 
or  estimate  of  the  architect  or  the  engineer,  the 
contract  must  be  construed  as  embodying  the  eon< 
dition  that  the  architect  or  engineer  is  to  exercise 
his  functions  honestly  and  in  good  faith,"  and  that 
every  matter  included  in  the  contract  and  referred 
to  Mm  is  to  be  determined  by  him,^^  althoo^^  his 
estimatra  cannot  be  expected  to  be  absolutely  ear- 


[c]  Sstoppcl. — ^Where  a  certifi- 
cate of  a  final  estimate  of  the  work 
done  by  a  chief  engineer  la  required 
by  the  terma  of  a  contract  before 
any  recovery  can  be  had  thereon, 
plalntlfF  is  estopped  to  repudiate  hla 
obligation  to  obtain  auch  certificate, 
in  an  action  to  enforce  the  contract. 
Byron  v.  Low,  109  N.  T.  291,  16 
NG  46. 

48.  RuBling  v.  Union  Pipe,  etc., 
Co.,  6  App.  Dlv.  448,  39  NTS  216 
ieJt  168  N.  Y.  727  mem,  53  NE  1131 
mem]  (holding  that  a  contract  pro- 
viding that  the  owner's  engineer 
should,  on  a  certain  day  of  each 
month,  estimate  the  amount  of  work 
done  In  the  month  previous  and  re- 
turn a  certificate  thereof  to  the 
owner  who  sbouIA  then  pay  the 
builder  a  certain  iwtlon  of  the  con- 
tract price  does  not  impose  .on  the 
latter  the  duty  of  obtaining  a  certi- 
ficate before  payment  to  him,  as  the 
estimate  of  the  engineer  Is  solely  for 
the  benefit  of  the  owner);  Thaler  v. 
Wilhelm  Breisser  Conatr.  Co.,  229  Pa. 
612.  79  A  147,  33  LEANS  345  (holding 
that,  where  a  subcontractor  agreed 
with  a  construction  company  to  con- 
struct tubs  for  a  brewery,  the  work 
to  be  done  under  the  direction  and 
to  the  satisfaction  of  the  construc- 
tion company's  architect,  acting  for 
the  purposes  of  the  contract  as  the 
agent  of  the  owner,  and  the  contract 
provided  that  all  payments  should  be 
made  on  written  certificate  of  the  ar- 
chitect that  the  payment  had  become 
due,  the  contract  should  be  treated 
as  one  In  which  work  or  material 
was  to  be  satisfactory  to  the  person 
acquiring  it  rather  than  to  a  third 
person  designated  as  arbiter,  and  a 
physical  production  of  an  architect's 
certlScate  Is  not  a  prerequisite  to 
recovery,  but  the  aood  faith  of  the 
architect  In  wlthnoldlng  approval 
may  be  Inquired  Into). 

49.  ar«oe««lt]r  ox  approval  or  eos 
tlfloate  lij  peraOB  nainea  see  Infra 
9  114. 

mefoaal  of  dedsiom  or  c«rtUle»to  as 
•xatui*  for  nonprodnotlon  aee  supra 

9  103. 

50.  Welch  V.  Hubschmitt  Bldg., 
etc.,  Co.,  61  N.  J.  L.  57,  38  A  824: 
Chlsm  V.  Schlpper.  51  N.  J.  L.  1,  16 
A  316.  14  AmSR  668,  2  LRA  &44; 
Taft  V.  Whitney  Co.,  85  Wash.  389. 
148  P  43;  Halaey  v.  Waukeaha 
Springs  Sanitarium  Co.,  126  Wis.  311. 
104  NW  94,  110  AmSR  838;  Alberta 
Bldg.  Co.  V.  Calgary,  (Alta.)  16  West 
LB  443. 

[a]  OerUfloat*  gtnii  tp  ImiUUx 
on  paTmeat  of  fee. — A  certificate 
from  an  architect  to  a  builder  that  a 
building  Is  completed,  given  after  an 
Inspection  of  the  building  for  which 
Inapection  the  builder  paid  the  archi- 
tect, la  void.  Haunroth  v.  Peters,  50 
111.  A.  366. 

51.  Hunn  v.  Pennsylvania  Inst, 
for  Instruction  of  Blind.  221  Pa.  403, 
70  A  812,  18  LBAK8  1248;  Brown  v. 
Bannatyne  School  Dlat.,  22  Man.  260, 
2  DomLB  264,  11  WestLR  80. 

WL  Louisiana  Molasses  Co.  T.  Le 
Sassier.  52  La.  Ann.  8070,  28  S  217, 
S2  La.  Ann.  1768,  28  S  228. 

S8.  Spencer  v.  Buplan  Silk  Co., 
112  Fed.  638  [rev  on  other  grounds 
116  Fed.  889,  ^8  CCA  8211  (holding 
that  a  certificate  that  a  faliore  of  the 


builder  Is  sufllelent  ground  for  a  ter- 
mination of  the  contraot  toy  the  em- 
ployer should  be  made  only  on  the 
knowledge  of  the  architect,  and  that 
a  certificate  reciting  that  it  18  based 
on  information  received  from  the  eni- 

rloyer's  agent  Is  insufficient  to 
ustify  a  forfeiture), 
[a]  BSect  of  Oaolsloii  not  t>a«*d 
on  peraonal  knowleOge^Where  a 
contract  stipulated  that,  in  case  of 
failure  or  unreasonable  delay  of  the 
builder  to  provide  the  labor  and  ma- 
terials necessary  to  complete  the 
work  by  a  certain  time.  In  the  Judg- 
ment of  two  architects  named,  then 
the  employer  might,  after  notice,  pro- 
vide other  labor  and  materials  and 
complete  the  work;  and  It  waa  held 
that  the  builder  could  not  be  stopped 
from  proceeding  with  the  work,  on 
the  Judgment  of  the  architects,  where 
the  Judgment  of  one  was  baaed  solely 
on  what  the  other  had  told  him,  and 
not  on  his  own  ezamlnatfon.  Ben- 
son V.  MUIer,  66  Minn.  410,  67  NW 
943. 

S4.  Norcroaa  v.  Wyman,  187  Uaas. 
25,  72  NE  347. 

5B.  State  v.  Blanchard  Constr., 
etc.,  Co.,  91  Kan.  74,  1S6  P  905;  Nbr- 
croaa  v.  Wyman.  187  Mass.  26.  72  NB 
347.  See  also  Connecticut  River  R. 
Co.  V.  Williston,  16  Gray  (Mass.)  64 
(holding  that  an  agreement  between 
the  president  of  a  corporation,  au- 
thorized under  a  contract  between 
such  corporation  and  another  corpo- 
ration to  determine  the  expense  of 
the  construction  of  certain  work, 
and  an  agent  of  the  other  corpora- 
tion, that  the  latter  may  be  present 
at  the  hearing  and  may  make  ob- 
jections to  any  item  of  such  expense. 
Is  Immaterial,  and  its  admission  In 
evidence  no  ground  of  exception). 

[a]  BstlmatM  wmOm  by  an'asilaft- 
an  may  form  the  basis  of  an  en* 
gineer's  certificate.  Rlalto  Constr. 
Co.  V.  Reed,  17  Cal.  A.  29,  118  P  478. 

66;  Neldilnger  v.  Onward  Constr, 
Co.,  107  App.  Dlv.  898.  95  NTS  1148 
mem  [aft  44  Misc.  665,  90  NYS  116 
mem,  and  alT  188  N,  T.  672  m«m.  80 
NE  1114  mem]. 

ST.  Del. — Randel  v.  C^ioaapeake, 
etc..  Canal  Co.,  1  Del.  233. 

III.— Mlohaella  v.  Wolf,  136  til.  68, 
26  NE  384;  Badger  v.  Kerber,  61  111. 
328;  Frost  v.  Rand,  61  111.  A.  276. 

Iowa. — Crawford  v.  Wolf.  29  Iowa 
567. 

N.  J. — Bradner  v.  Roffsell,  67  N.  J. 
L.  82,  29  A  317. 

N.  T.— Nolan  v.  Whitney,  88  N.  T. 
648;  Thomas  v.  Fleury,  28  N.  T.  26: 
Van  Keuren  v.  Miller,  71  Hun  68,  24 
NTS  680;  Doyle  v.  I&lpln,  38  N.  T. 
Super.  352;  Beinhauer  v.  Gleaaon,  16 
NTSt  227  [aff  119  N.  Y.  668  mem,  28 
NE  1150  mem]. 

S.  C. — Sullivan  v.  Byrne,  10  S.  C. 
122. 

Tex.— Mills  V.  Paul.  (Civ.  A.)  30 
SW  668  [rev  on  other  grounds  89 
Tex.  162,  34  SW  96]. 

Wash. — Washington  Brldse  Co.  v. 
Land,  etc,  Impr.  Co.,  12  Wash.  272, 
40  F  968. 

Wis.— -Wendt  V.  Vogel,  87  Wis.  462, 
58  irW  764;  Bantley  v.  Davidson,  74 
Wis.  420,  48  NW  139. 

Saak. — Lawrence  v.  Kern,  S  Saak. 
U  863.  14  WestLR  267. 

[a]    nw«  Is  •  oimnaBt  on  tba 


reet."^  While  the  decision  or  certificate  should 
be  made  only  on  the  knowledge  of  the  architect," 
he  may  make  it  on  anch  l^al  principles  as  he  deems 
applicable,'^  and  on  such  evidence  as  he  chooses  to 
receive,""  and  he  is  not  required  to  take  the  testi- 
mony of  witnesses  in  arriving  at  bis  decision."^  It 
is  his  duty  to  give  the  certificate,  on  beii^  satis- 
fled  that  the  builder  is  entitled  thereto;"  he  must 
exercise  his  power  of  withholding  a  certificate  with 
reasonable  discretion  and  not  arbitrarily  or  ca- 
priciously;'^ and  is  justified  in  refusing  only  where 
there  is  a  real  and  substantial  failure  on  the  part 
of  the  builder  to  folflU  his  duty  under  the  contract," 

part  of  Htm  owner  that  an  ngia»a 
whaax  malt*  a  eartUoata  of  damage, 
where  It  is  agreed  that.  In  the  event 
of  the  builder  being  prevented  by 
his  employer  from  performing  his 
contract,  any  pecuniary  damage  sus- 
tained by  him  by  reason  thereof  shall 
be  certified  by  the  employer's  en- 
gineer, and,  on  the  certificate,  which 
shall  be  final  and  conclusive,  the 
employer  shall  make  to  the  builder 
such  reasonable  compensation  as  the 
certificate  may  fix.  Randel  v.  Chesa- 
peake, etc..  Canal  Co.,  1  Del.  233. 

[b]  vrogMss  earttfloata.  ■  A  stipu- 
lation In  a  building  contract,  that  on 
any  disagreement  as  to  the  construc- 
tion of  any  specification  the  same 
shall  be  decided  by  the  engineer 
whose  decision  shall  be  final,  requires 
the  engineer  to  give  hla  declalon  dur- 
ing the  progress  of  the  work  and  not 
after  its  completion.  Central  Union 
Stock  Yards  Co.  v.  Uvalde  Asphalt 
Pav.  Co..  82  N.  J.  Eg.  248,  87  A  236. 

S8.  Lewman  v.  U.  S..  41  Ct.  Cl. 
470  (holding  that  it  la  implied  that 
he  will  not  act  arbitrarily  or  capri- 
ciously); Badger  v.  Kerber,  61  111. 
S28;  Mldgley  v.  Campbell  Bldg.  Co.. 
88  Utah  293.  112  P  820.  See  also 
supra  9  103. 

[a]  Xmproprlal?  of  Mfnaal  whex* 
work  aaarb'  oompfetad  oauot  h«  Im- 
mediately flBlahad. — A  certificate  can- 
not be  withheld  where  the  contract 
Is  nearly  completed,  but  it  is  Impos- 
sible to  finish  the  work  at  the  time 
when  the  certificate  is  asked  for.  be- 
cause of  circumstances  over  which 
the  builder  has  no  control.  Wash- 
ington Bridge  Co.  v.  Everett  Land, 
etc.,  Impr.  Co.,  12  Wash.  272.  40  P 
982. 

S8.  III. — Blome  v.  Wahl-Helnus 
Inst.,  160  111.  A.  164. 

N.  Y. — Weeks  v.  O'Brien.  69  N.  T. 
Super.  28.  12  NTS  720  [rev  on  other 
grounds  141  N.  Y.  199,  36  NE  1851: 
Doyle  v.  Halpin,  33  N.  Y.  Super.  352: 
Highton  T.  Doaaau,  19  NTS  396  [aJT 
139  N.  T.  607  mem.  66  NE  80S  mem]. 

S.  C. — Sullivan  t.  Byrne.  10  S.  C. 
122. 

Utah. — ^Mldgley  v.  Campbell  Bldg. 
Co.,  38  Utah  283,  118  P  8X0. 

Wash.- — Washington  Bridge  Co.  v. 
Land,  etc.,  Impr.  Co.,  12  Wash.  272, 
40  P  982. 

Eng. — Cooper  v,  Uttoxeter  Burial 
Bd.,  11  L.  T.  Rep.  N.  S.  566. 

[a]  The  raftUMl  of  an  azehiteot 
to  give  Ik  oerttfloate  of  parfoxmaM* 
must  he  baaed  on  and  supported  by 
some  real  and  aubatantlal  failure  on 
the  part  of  the  builder  to  fulfill  his 
duties  under  the  contract,  and  such 
failure  must  be  pointed  out  and  pro- 
tested against  by  the  architect,  and 
It  must  appear  that  the  work  was 
not  performed  as  provided  In  the 
contract,  and  that  the  builder  was 
not  really  entitled  to  the  certlflcste. 
Doyle  V.  Halpin.  33  N.  Y.  Super.  35:. 

[b]  Amount  and  vnlna  ot  wort  to 
be  oonaldw«&i~-Where  a  contract 
provides  that  no  payment  shall  be 
made  except  on  the  written  eerttfl- 
cate  of  the  architect  stating  that  b« 
considers  the  payment  properly  due, 
regard  must  h«  had.  in  maJtlng  such 
certificate,  to  the  amount  and  value 
of  the  work  remaining  to  be  per- 
formed. Kelley  v.  Syracuae,  10  Misc. 
806,  81  NYS  288. 


For  latsx  eaaaa,  OaTalepmanta  and  ehanvaa  In  the  law  see  cumulative  Annotations,  aama  title, 
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the  fact  that  the  employer  prevented  the  architect 
from  giving:  the  certificate  not  being  any  justifica- 
tion."" The  mere  failure  or  refusal  of  the  umpire 
chosen  by  the  parties  to  give  a  certificate  does  not 
entitle  the  builder  to  sue  on  the  contract." 

[$  107]  (Z)  Witlidrawal  of  Approval  or  Oertifi- 
cate.  An  architect  may  not,  without  good  cause, 
withdraw  an  acceptance  of  work  which  must  be 
done  to  his  satisfaction.'^ 

[$  108]  (3)  Qualification  of  Architects.  Etc.*"  The 
architect  referred  to  in  stipulations  for  eertifloates. 
estimates,  etc.,  need  not  be  a  professional  architect, 
and  the  architect  named  is  not  rendered  incompe- 
tent to  issue  a  certificate  by  the  fact  that  he  is  in- 
terested in  the  ownership  of  the  building,*"  or  that 
he  has  previously  been  a  witness  in  an  action  be- 
tween the  owner  and  the  builder,  wherein  there  was 
involved  the  matter  which  is  referred  to  him  for 
decision."*  So  also  an  arbitrator  is  not  disqualified 
because  of  his  interest  as  a  member  of  a  firm  of 
architects  which  approved  the  drawings,  where 
there  is  nothing  to  indicate  that  the  architects 
would  become  liable  to  the  owner  m  case  they  were 
at  fault  as  between  them  and  the  contraetor^*'  or 
because  he  is  an  en^eer  or  architect  in  the  cam- 


ploy  of  the  owner,""  although  it  has  been  held  that 
there  must  be  very  conclusive  language  in  the  con- 
tract to  bind  a  builder  to  abide  by  the  decision  of 
an  architect  or  engineer  appointed  by  the  em- 
ployer."" But  it  has  been  held  that,  where  the  de- 
termination of  such  matters  is  left  to  the  engineer 
of  the  owner,  one  who  has  been  such  engineer  but 
who  has  left  the  owner's  employ  is  not  qualified  to 
act;"  nor  is  an  arbitrator  qualified  to  act  where  he 
must  necessarily  occupy  at  the  same  time  the  posi- 
tion of  judge  and  witness. The  incompetency  or 
n^ligence  of  an  architect  does  not  avoid  his  deci- 
sion unless  it  amounts  to  fraud  or  bad  faith."  The 
fact  that  the  architect  was  a  state  officer  does  not 
affect  the  rights  of  the  parties.^^ 

[$  109]  h.  Requisites  and  Sni&ciency  of  Ap- 
proval or  Certificate — (1)  In  CteneraL  Where  no 
specific  form  of  certificate  is  prescribed,  any  cer- 
tificate that  is  in  substance  all  that  the  contract 
requires/*  or  which  is  so  treated  by  the  parties 
interested,  is  sufficient,"  and  the  architect  may 
adopt  his  own  form,'*  although  the  approval,  esti- 
mate, or  certificate  must  at  least  substantially  eon- 
tain  such  recitals  as  the  contract  calls  for.'^  The 
conrts  do  not  reqaire  that  teehnieol  aeeuracy  be 


[c]    WltMomar  flaU  ocrtUtoat*. 

— (I)  Where  certTflcates  from  time 
to  time  had  been  ^Iven  by  the  archi- 
tect, and  the  contractor  had  received 
payments  on  account,  but  the  final 
certificate  had  been  withheld  because 
part  of  the  work  had  not  been  done 
in  a  "sound  and  workmanlike  man- 
ner," aa  agreed,  it  was  held  that,  om 
proof  of- the  "unsound  and  unwork- 
manlike manner  of  the  building,"  the 
withholding  of  the  final  certificate 
was  not  a  fraud  on  the  builder. 
Cooper  V.  Uttoxeter  Burial  Bd.,  11  L. 
T.  Rep.  N.  S.  66S.  (2)  So  where  a 
building  contractor  had  not  per- 
formed his  part  of  the  contract,  and, 
in  an  action  thereon,  the  court  al- 
lowed nearly  one  third  of  the  entire 
claim  as  damages  for  defects  and 
delays,  the  archftect's  refusal  to  fur- 
nish the  contractor  with  a  final  cer- 
tificate of  performance  was  not 
wrongful.  Ehtcelslor  Terra  Cotta  Co. 
V.  HardB,  90  App.  Div.  4.  86  NTS  7»2 
[air  181  N.  y;  11,  7S  Nk  494.  106 
AmSK  493]. 

SO.  St.  Louis,  etc.,  R.  Co.  v.  Kerr, 
153  111.  182,  88  NB  638  [aft  48  111.  A. 
496];  BelDhauer  v.  Oleason,  16  NTSt 
227  [atr  119  N.  Y.  668  mem,  23  NE 
1150  memj;  Mills  v.  Paul.  (Tex.  Civ. 
A>  30  Sw  658  (rev  on  other  grounds 
89  Tex.  162,  34  SW  93]. 

61.  Southern  Mfg.  Co.  v.  Moss 
Mfg.  Co.,  13  Qa.  A.  847,  81  SE  263. 

63.  St.  Charles  v.  Stookey,  164 
Fed.  772,  86  CCA  494;  Lauman  v. 
Clark,  73  III.  A.  659.  See  also  Gil- 
lespie v.  Patrick.  146  111.  A.  290 
(holding  that  the  architect's  final 
certificate  given  under  a  building 
contract  was  not  void,  although 
given  under  the  representation  of  the 
contractor  that  the  work  had  been 
completed,  where  the  architect  ascer- 
tained that  such  representation  was 
false  and  wrote  the  contractor  de- 
claring the  certificate  void). 

[a]  The  oonolnslTe&ess  of  a  final 
eartutoat*  is  not  affeoted  hy  a  letter 
aft*rw«rd  written  by  the  architect, 
stating  that  the  certificate  was  not 
intended  to  conclude  any  Just  rebate 
or  offsets.  Weeks  v.  Little.  47  N.  T. 
Suner,  1. 

[b]  inwM  sltlur  the  anUteot  or 
Sits  sivarlBteaaent  maj  approve  the 

work,  the  architect  cannot,  after  it 
has  been  done  to  the  approval  of  the 
superintendent,  say  that  It  was  not 
done  to  his  satisfaction  and  reject 
all  the  building.  Vermont  St.  M.  E. 
Church  V.  Brose,  104  111.  206. 

[c]  Vnder  a  contract  provtOlnf 
that  Ow  balldiaf  anat  ho  subjeot  to 
tho  an^corval  or  an  architect  or  en- 
gineer, the  engineer  cannot,  after 
approving  the  materials  in  advance, 


withdraw  his  approval.  Jones  v. 
Gilchrist.  (Tex.  Civ.  A.)  27  SW  890. 

63.  Oonpeteaoy  of  az1»ltr»tors  f  ea- 
•raUy  see  Arbitration  and  Award  il 
129-116. 

6*i  Baclgalupl  v.  Phoenix  Bldg., 
etc.,  Co.,  14  Cal.  A.  632,  112  P  892 
(holding  that  the  contractor  and 
builder  who  was  employed  by  the 
owner  to  make  the  plans  and  speci- 
fications for  the  building  and  to 
superintend  its  construction,  although 
not  a  professional  architect,  may 
make  such  certificates,  etc.). 

66.  Chicago  Athletic  Assoc.  v. 
Eddy  Electric  Mfg.  Co.,  77  III.  A.  204. 

Interest  of  aroUteot  aa  not  e«n»- 
ing  bvlldsr  from  oMalnlnc  amroTal 
or  csrtifleats  see  supra  9  102. 

66.  Barclay  v.  Deckerhoof,  ITl  Pa. 
878,  33  A  71. 

67.  Memphis  Trust  Co.  v,  Brown- 
Ketchum  Iron  Works,  166  Fed.  398, 
98  CCA  162. 

68.  Memphis  Trust  Co.  v.  Brown- 
Ketchum  Iron  Work^  166  Fed,  398. 
406,  93  CCA  162  (where  the  court 
said:  "It  is  common  practice  in  con- 
struction and  engineering  contracts 
.  .  .  for  the  parties  to  stipulate 
for  the  final  arbitration  of  all  mat- 
ters in  dispute  by  an  engineer  or 
architect  in  the  employ  of  the  owner, 
and  the  fact  of  such  relation  does 
not  affect  the  qualification  of  the 
arbitrator");  Edwards  v.  Hartshorn, 
72  Kan.  19,  82  P  620,  1  LRANS  1050 
(holding  that,  where  a  contract  for 
the  performance  of  work  provided 
that  the  employer's  chief  engineer 
should  decide  all  matters  In  dispute, 
and  that  his  decision  should  be  final 
and  conclusive,  the  fact  that  the 
chosen  umpire  was  a  servant  of  the 
employer  did  not  of  Itself  weaken 
the  force  of  his  decision,  but  under 
such  circumstances  the  law  required 
of  him  the  utmost  diligence  and  good 
faith  In  the  performance  of  his 
duties).  Compare  Atlantic,  etc.,  Co. 
V,  Woodmere  Realty  Co.,  156  App. 
Div.  361,  142  NYS  963  [app  dism  209 
N.  Y.  557  mem,  103  NE  1120  mem] 
(holding  that,  where  a  contract  for 
the  filling  of  land  and  the  excavation 
of  a  harbor  provided  for  the  adjudi- 
cation of  any  disputes  by  the  city 
surveyor  in  that  locality,  the  sur- 
veyor, having  been  engaged  by  de- 
fendant to  represent  its  Interests,  Is 
disqualified  to  act  as  arbitrator). 

69.  lAwson  V.  Wallasey  Local  Bd., 
11  Q.  B.  D.  229  [aff  62  L.  J.  Q.  B.  302], 

70.  Monmouth  Park  Assoc.  v. 
Wallls  Iron  Works,  56  N.  J.  L.  132, 
26  A  140.  39  AmSR  626,  19  LRA  466. 

71.  Bristol  Corp.  V.  Aird.  [1913] 
A.  C.  241.  See  also  generally  Arbi- 
tration and  Award  I  130. 


72.  George  S.  CThatfleld  Co.  v. 
O'Neill,  89  Conn.  172,  93  A  133;  Bav- 
aria Inv.  Co.  V.  Washington  Brick, 
etc.,  Co..  82  Wash.  187.  144  P  68. 

Trand  or  mistake  as  avoiding  tks 
dsolslon  or  eerfelAeate  see  generally 
infra  S  117. 

73.  State  v.  Blanchard  Constr., 
etc,  Co.,  91  Kan.  74,  136  P  906. 

74.  Albany  Phosphate  Co.  v.  Hug- 
ger, 4  Ga.  A.  771,  62  SE  633;  Wyckoff 
V.  Meyers,  44  N.  Y,  143;  Gay  v.  Has- 
klns,  11  MlBC.  184.  31  NYS  1022  [aft 
12  App.  Div.  626  mem,  43  NTS  1164 
memj;  Snaith  v.  Smith,  7  Misc.  87, 
27  NYS  379. 

fa]  Hsrs  Z."  indorseaunts  on 
Ulls  by  the  architects  are  a  sufllclent 
compliance  with  a  contract  for  the 
erection  of  a  building  requiring  an 
estimate  to  be  given  by  the  archi- 
tects for  work  and  materials,  and 
providing  that  payments  should  be 
made  on  written  certificates  of  the 
architects,  without  designating  any 
particular  form  of  certificate.  Oet- 
chell,  etc..  Lumber,  etc.,  Co.  v.  Peter- 
son. 124  Iowa  699,  100  NW  560;  Get- 
chell.  etc..  Lumber,  etc.,  Co.  v.  Na- 
tional Surety  Co.,  (Iowa)  100  NW 
1128;  State  v.  Blanchard  Constr.,  etc., 
Co.,  91  Kan.  74.  186  P  905  ("O.  K.'' 
indorsed  on  certificate  prepared  by 
others):  Scott  v.  Chesterman.  117  Va. 
684,  85  SE  502. 

[b]  A  statement  appended  to  an 
architect's  certificate  and  not  for- 
mally incorporated  therein  is  not  a 
part  of  such  certificate,  and  not  ^n 
authorisation  to  the  owner  to  refuse 
to  pay  the  face  of  the  certificate. 
Scott  v.  Bnglewood  First  Nat.  Bank, 
151  111.  A.  661. 

[c]  Torm  of  osrtUleate  of  Ola- 
sattslaotlon  with  work.^ — Sanders  v. 
Hutchinson,  26  111.  A.  633. 

[d]  minre  to  objsot  a*  approval. 
— Where  an  architect  is  made  the 
sole  arbiter  between  the  parties  on 
matters  concerning  the  work,  and 
has  knowledge  of  them,  and  does  not 
object  at  the  time,  his  failure  to 
object  amounts  to  an  approval  which 
cannot  be  renounced  to  the  Injury 
of  the  contractors.  PIppy  v.  Wins- 
low,  62  Or.  219.  125  P  298. 

7B.    Finney  v.  Condon,  86  III.  78. 

70.  Mercer  v.  Harris,  4  Nebr.  77 
(holding  that  an  order  of  the  archi- 
tect on  the  owner  in  favor  of  the 
builder  for  the  amount  of  the  In- 
stallment then  payable  under  the 
terms  of  the  contract,  or  for  a  bal- 
ance In  full  of  the  contract  price.  Is 
sufllclent,  'especially  In  a  case  where 
the  owner  accepts  such  form). 

77.  U.  S.— Fidelity,  etc..  Co.  v. 
Agnew.  162  Fed.  956.  82_CCA  108. 

Cal. — Amerloan-Hai 
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follotred  in  the  form  and  wording  of  the  certifi- 
cate of  approval,  and  such  certificate  will  b.e 
deemed  sufficient  where  it  conveys  the  meaning  that 
the  work  has  been  performed  to  the  satisfaction 
of  the  architect  or  engineer  certifying;"  and  it 
is  not  in  fact  necessary  that  it  should  state  in 
trams  that  Uie  work  has  been  done  to  his  satisfac- 


tion where  such  fact  can  reasonably  be  impUed." 
Thus  it  is  sufficient  that  the  certificate  states  that 
the  payment  is  due  as  per  contract  that  the  eon- 
tractor  is  entitled  to  payment  according  to  the 
contract,  and  that  the  amount  of  the  payment  is 
a  certain  sum;"  that  the  final  paymoit  is  ''now 
due"  to  the  tHmtraetor;"  that  the  eontiaetor  is 


neerifiK.  etc.,  Co.  v.  Butler.  166  Cal. 
497.  138  P  280. 

III.— Mictuiells  V.  Wolf,  136  III.  68, 
26  NK  384. 

Ky. — Louisville  Fdy.,  etc.,  Co.  v. 
Patterson.  93  SW  22,  29  Kylt  249. 

Mo. — Mockler  v.  8t  Vincent's  Inst., 
87  Mo.  A.  473;  Roy  v.  Boteler,  40  Mo. 
A.  213. 

N.  J. — Macklnson  v.  Conlon,  S5  N. 
J.  U  664,  27  A  930. 

N.  y. — Strauss  v.  Hanover  Realty, 
etc.,  Co.,  138  App.  Div.  743.  118  NTS 
193;  Smith  v.  Brlff^s,  3  Den.  73. 

Pa. — Gonder  v.  Berlin  Branch  R. 
Co..  171  Pa.  492,  33  A  61. 

Tex, — Kansas  Ctty,  etc.,  R.  Co.  v, 
Perkins,  88  Tex.  66,  29  SW  1048; 
HcKenxle  v.  Barrett,  43  Tex.  Civ.  A. 
4S1,  98  SW  229. 

Wash. — Eastham  v.  Western  Con- 
atr.  Co.,  36  Wash.  7,  77  P  1051. 

Can. — Brown  v.  Bannatyne  School 
Dlst.,  22  Man.  260.  2  DomLR  264,  21 
WestLR  80. 

[a]  Ararom  or  oertUbtatM  held 
iBSiuftotenv — (1 )  Where  a  buildinr 
contract  prescribes  that  the  archi- 
tect's certificate  shall  be  in  writing 
and  shall  recite  that  the  work  esti- 
mated has  been  done  to  the  archi- 
tect's satisfaction,  and  shall  be 
signed  by  him,  an  architect's  certif- 
icate, not  signed  by  him,  which  does 
not  confine  Its  estimate  to  the  struc- 
ture described  In  the  contract  and 
does  not  recite  that  the  work  esti- 
mated was  performed  to  the  archi- 
tect's satisfaction.  Is  not  determina- 
tive of  the  owner's  liability,  as  it 
would  have  been  If  in  accordance 
with  the  contract.  Mackler  v.  St. 
Vincent's  Inst..  87  Mo.  A.  478.  (2) 
Where  a  contract  requires  a  certifi- 
cate to  show  the  completion  of  the 
work  and  acceptance  by  the  archi- 
tect and  his  final  estimate  of  what 
was  due  on  the  work,  and  that  the 
same  had  been  done  according  to  his 
drawings  and  specifications  to  his 
satisfaction,  a  certificate  showing 
merely  the  balance  due  the  builder 
does  not  meet  the  requirements  of 
said  contract.  Roy  v.  Boteler,  40  Ho. 
A.  213.  (S)  Where  a  building  con- 
tract provided  that  the  final  payment 
should  be  due  when  the  water  was 
turned  on  and  the  work  accepted  by 
the  architect  and  approved  by  the 
tenement  house  and  building  depart- 
ments, a  certificate  of  the  buildlnR 
department  that  the  Inspector  had 
examined  the  buildings  and  found 
them  to  conform  in  all  respects  to 
the  plans  and  specifications  and  rules 
and  regulations  of  the  bureau  of 
buildings  was  no  evidence  that  the 
contractor  had  complied  with  the 
contract  In  using  proper  materials 
and  doing  proper  work.  Strauss  v. 
Hanover  Realty,  etc,  Co.,  133  App. 
Dlv.  743,  118  NTS  193.  (4)  Where 
the  architect  certified  that  the  bouse 
was  flnlshed  In  such  a  manner  that 
he  woTild  accept  It  If  he  were  the 
owner,  and  that  he  was  satisfied  as 
to  the  work  and  materials,  the  cer- 
tificate was  InsufHcIent.  as  the  con- 
tract called  for  a  certificate  that  the 
work  was  "fully  and  completely  fin- 
ished according  to  the  specifica- 
tions." Smith  v.  Briggs,  3  Den.  (N. 
T.)  73. 

[b]  Vslitg'  •levstor^Under  a  con- 
tract tor  the  erection  of  an  elevator 
In  a  building,  to  be  paid  for  when 
accepted  by  the  architects  in  charge 
of  the  erection  of  the  bulldlnK,  the 
fact  that  the  tenants  of  the  building 
were  permitted  to  use  the  elevator 
la  not  sufficient  to  show  Its  accept- 
ance by  the  architects,  bo  as  to  en- 
title- the  party  erecting  It  to  com- 
pensation therefor,  where  It  was  de- 


stroyed by  fire.  IjOulBville  Fdy.,  etc., 
Co.  V.  I^ttersKm,  98  SW  82.  29  KyL 
349. 

[c1  Whm  a  eontraet  merely  an- 
thorlMB  a  oertlfloate  that  the  eo»> 
tract  is  perfozmed  to  the  satisfaction 

of  the  architect,  his  certificate  that 
It  is  not  so  performed  because  of 
certain  defects  in  the  work  has  no 
binding  effect.  Macklnson  v.  Conlon, 
66  N.  J.  L.,  664.  27  A  930. 

[d]  XasoB's     mearoremeat  r*- 

SmreO. — Where  the  contract  requires 
lat  work  he  measured  according  to 
the  rule  of  Mason's  measurement 
and  that  such  measurement  be  certi- 
fied by  the  architect,  the  architect  In 
giving  hia  certificate  must  adhere 
to  the  system  required  by  the  con- 
tract. Koch  V.  Kuhns,  41  WklyNC 
(Pa.)  429  (where  It  was  held  that  it 
might  be  shown  that  the  measure- 
ments certified  by  the  architect  were 
not  In  accordance  with  the  rule  re- 
quired by  the  contract). 

[e]  Xntltlea  to  payment  hw  tenna 
of  ooatraot. — A  certificate  that  the 
contractors  "are  entitled  to  a  pay- 
ment" of  a  named  sum  "by  the 
terms  of  contract.  .  .  .  Work  has 
been  measured  at  building"  Is  not 
sufficient  under  a  contract  requiring 
a  certificate  that  the  "contract  has 
been  well  and  truly  performed." 
Barney  V.  Giles,  120  111.  1E4.  11  NE 
206. 

[f]  SaboDBtraot. — Where  a  sub- 
contractor agrrees  to  furnish  material 
and  labor  to  be  satisfactory  to  the 
contractor  and  architect,  the  fur- 
nishing of  a  certificate  of  satisfac- 
tory completion  by  the  architect  to 
the  contractor,  under  which  the  lat- 
ter receives  the  contract  price.  Is 
a  sufficient  compliance  with  the  pro- 
visions of  the  subcontract  requiring 
the  architect's  approval.  Graves  El. 
Co.  v.  Parker  Co.,  92  App.  Div.  456, 
87  NTS  156. 

[g]  Adoptlnff  ervoMona  ooiistn»- 
tton  of  oontnMit.^^here  a  building 
contract  provides  that  all  disputes 
concerning  the  construction  of  the 
contract,  etc.,  should  be  submitted 
to  the  architect,  and  that  his  award 
should  be  conclusive,  an  award  which 
Is  arrived  at  by  the  architect  by  er- 
roneously considering  a  sample  of 
material  and  certain  photographs  as 
part  of  the  contract,  and  refusing 
to  consider  a  letter  from  the  con- 
tractor to  the  owner  construing  an 
ambiguous  provision  of  the  contract, 
is  wnoUy  void.  Snead,  etc..  Iron 
Works  v.  Merchants'  L.  ft  T.  Co., 
£25  III.  442,  80  NE  237.  9  L.RANS 
1007  [rev  124  III.  A.  6E8L 

78-  Cal.— Connell  v.  Htnlns,  170 
Cal.  641,  160  P  769. 

111. — Rousseau  v.  Poitras,  62  111. 
A.  103. 

Ind. — Wysor  Land  Co,  v.  Jones,  24 
Ind.  A.  4S1.  66  NB  46. 

N.  J. — Central  Union  Stock  Tarda 
Co.  v.  Uvalde  Asphalt  Pav.  Co.,  82 
N.  J.  Eq.  246,  87  A  2S6. 

N.  T. — Bloodgood  v.  Ingoldsby,  1 
Hilt.  388. 

Pa. — Robinson  v.  Balrd,  166  Pa. 
605,  30  A  1010. 

Tex. — McKensle  v.  Barrett,  48  Tex. 
Civ.  A.  4fil,  91  SW  S29;  House  v. 
Brown,  SI  Tex.  Civ.  A.  676,  64  SW 
396. 

Va. — Scott  V.  Chesterman.  117  Va. 
684,  86  SB  602. 

Wash. — Eastham  v.  Western  Con- 
str.  Co..  36  Wash.  7.  77  P  1061;  Wash- 
ington Bridge  Co.  v.  Latid.  etc.,  Impr. 
Co..  12  Wash.  272,  40  P  982. 

Ont. — Ludlam  v.  Wilson,  2  Ont.  L. 
549;  Ardagh  v.  Toronto,  12  Ont.  236 
(must  show  completion  of  work  to 
satisfaction  of  engineer). 


[a]  A  oertUoate  IwaOed  •*n»al 
r^oomn ™Hti^ itii  "  aad  s-f  tiny  "We 

recommend,  under  the  terms  of  the 
contract."  etc.,  the  payment  de- 
manded by  the  contractor,  sent  by 
the  architect  to  the  owner  in  a  let- 
ter inclosing  the  contractor's  bill, 
is  safllclent  to  inform  the  owner  that 
in  the  architect's  opinion  the  builder 
was  entitled  to  final  payment,  and. 
In  the  absence  of  fraud  or  mistake, 
is  the  same  as  If  It  had  stated  that 
the  work  was  finished  to  their  satis- 
faction. Tllden  v.  Buffalo  Office  Bldg. 
Co..  27  App.  Div.  510,  60  NTS  611. 

[b]  Save  oomplatoA  wozk  on 
hnlming  ■  ■  Under  a  provision  in  a 
contract  that  payment  Is  to  be  made 
"when  all  the  works  are  completely 
finished  and  certified  by  the  archi- 
tect to  that  effect."  a  certificate  that 
builders  "have  completed"  the  work 
"to  your  building"  Is  aufflclent. 
Stewart  v.  Keteltas.  22  N.  T.  Super. 
261  [aff  36  N.  T.  88i]. 

7B.  Bannister  v.  Patty,  35  Wis. 
216,  226  (holding  that,  where  a  su- 
perintendent certified  to  the  amount 
and  the  value  of  the  work  furnished, 
stating  the  value  at  the  contract 
prices,  but  not  stating  In  terms  that 
It  was  to  his  satisfaction.  It  was  in 
effect  a  certificate  that  the  work 
was  done  to  his  satisfaction.  L.yon. 
J.,  said:  "The  certificate  does  not 
state,  in  terms,  that  the  ^ork  Is  to 
the  satisfaction  of  the  superintend- 
ent, but  it  fixes  the  value  thereof 
at  the  contract  price,  and  states  no 
objection  thereto.  This,  we  think,  la 
equivalent  to  a  statement  that  the 
work  was  done  to  his  satisfaction"). 

80.  Bloodgood  V.  Ingoldsby,  l 
Hilt.  (N.  T.)  388;  Brown  v.  Banna- 
tyne School  Dlst.,  22  Man.  260,  : 
DomLR  264,  21  WestLR  80. 

[a]  burt  payment  dae  aa  par  ooa- 
traot,— Where  a  building  ciontract 
provides  that  the  last  Installment 
shall  be  paid  "when  all  the  work 
Is  completely  finished,  and  certified 
to  that  effect  by  the  architects."  a 
certificate  that  'Hhe  last  payment  la 
due  as  per  contract"  is  sufHcteot. 
Wyckoff  V.  Meyers,  44  N.  Y.  143. 

[b]  That  bandar  Is  eaUtUd  to  a 
certain  snm. — Where  payments  are 
to  be  made  as  the  work  progressea 
and  the  work  Is  to  be  done  In  a 
workmanlike  manner,  to  the  satis- 
faction and  under  the  direction  of  an 
architect,  a  certificate  that  the 
builder  is  entitled  to  a  certain  sum 
on  account  of  his  contract  la  sufli- 
clent.  Bloodgood  v.  Ingoldaby.  1  HIIL 
(N.  T.)  388. 

[c]  Balaaee  due  la  fall. — Where 
the  contract  provided  that  the  w^ork 
should  be  done  under  the  direction 
and  supervision  of  the  architect,  "to 
be  certified  by  a  certificate  or  writing 
under  his  hand,"  a  certificate  stating 
"balance   due   In   full   of  contract 

a rice"  has  been  held  to  be  sutDclent. 
[ercer  .v.  Harris,  4  Nebr.  77. 

81.  Jefferson  Hotel  Co.  v.  Brum- 
baugh. 168  Fed.  867.  94  CCA  279: 
Downey  v.  O'Donnell,  92  111.  669: 
Getchell  Lumber  Co.  v.  Peterson.  134 
Iowa  699,  100  NW  650:  Getchell.  etc.. 
Lumber,  etc.,  Co.  v.  National  Surety 
Co..  (Iowa)  100  NW  1123. 

88.  Snalth  v.  Smith.  7  Misc.  3T. 
27  NTS  379  (holding  that  a  certifi- 
cate that  "there  is  now  due  to"  the 
builder  "the  final  payment  on  his 
contract,"  specifying  the  amount, 
sufficiently  compiles  with  a  contract 
requiring  that  all  work  on  the  per- 
formance of  which  payment  Is  to  be- 
come due  has  been  done  to  the  sat- 
isfaction of  the  architect).  Compare 
Oerlsch  v.  Herold,  82  N.  J.  U  605,  83 
A  892,  AnnCaslSlSD  627  [rev  81  N. 


For  later  eaaasi  devakopmaats  and  ehaaffaa  In  the  law  see  cumulative  Annotations,  same  title,, 
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entitled  to  a  settlement  from  the  owner;"  or  that 
the  work  has  been  completed,  as  this  implies  that 
it  was  done  aeeording  to  the  contract  and  to  the 
satisfaetion  of  the  arobitect."  It  is  not  necessary 
for  the  e«rtifleate  to  state  the  amount  remaining 
dne  to  the  contraetor,  if  the  contract  does  not  ex- 
pressly so  require.""  The  certificate  must,  however, 
^w  that  the  architect  or  engineer  intends  to  ap- 
pro\e  the  woz^  as  a  performance  of  the  contract,^ 
and  merely  cheeking  the  builder's  charges*'  or 
giving  to  tbe  contractor  an  order  on  the  owner  for 
&  certain  sum,  is  insufficient.^ 


Most  be  finaL  The  certificate,  decision,  or  esti- 
mate of  the  architect  must  be  both  final"  and  com- 
plete"* as  to  the  matters  decided,  althoi^h  it  is  not 
Ksential,  in  order  to  constitute  a  certificate  a  final 
one,  that  it  is  therein  declared  to  be  such;  if  it  is 
apparently  in  balance  and  satisfaction  of  all 
claims,  it  is  sufficient.*^ 

A  conditional  certificate  will  be  sufficient  only 
where  it  is  shown  that  the  condition  has  been  com- 
plied with  but  where  the  work  must  be  performed 
to  the  sat^action  of  tbe  architect  and  the  owner, 
a  certificate  from  the  architect  that  payinent  is 


J.  L.  171.  79  A  1028]  (holding  that, 
where  under  the  contract  the  duty  of 
the  architect  was  limited  to  certlfy- 
ing  whether  the  house  was  finished 
in  a  worknianlike  and  substantial 
manner,  and  to  deciding  on  the  true 
construction  of  the  drawings  and 
specifications,  and  did  not  extend 
to  the  sufficiency  of  the  materials, 
his  certificate  that  the  builder  was 
entitled  to  the  final  payment  waa  not 
conclusive  on  the  owner). 

83.  QrannlsB,  etc..  Lumber  Co.  v. 
Deeves.  72  Hun  171.  26  NYS  376  [aft 
117  N.  Y.  718  mem,  42  NE  723]  (hold- 
ing that,  where  an  architect  has  cer- 
ilned  that  a  subcontractor  Is  entitled 
to  a  settlement,  without  prejudice  to 
any  claim  the  builder  misrht  have 
for  time  lost  or  work  donq  by  him 
in  carrj-lng  out  the  terms  of  the  con- 
tract, payment  cannot  be  refused 
on  tbe  ground  that  no  certificate  of 
performance  was  procured). 

9*.  Galbralth  v.  Chicago  Archi- 
tectural Iron  Works,  60  111.  A.  247. 

8S.  Paahby  v.  Birmingham,  18  C. 
B.  Z,  86  ECL  2,  18»  Reprint  1262 
(where  Willies,  J.,  said:  "The  cer- 
tificate In  question  Is  for  the  balance 
remaining  unpaid  In  respect  of  the 
work  done  under  the  contract,  and 
the  alterations  and  additions.  It  is 
said  that  the  certificate  must  state 
the  amount  due.  There  Is,  however, 
no  provision  for  that  In  that  part  of 
the  contract  which  I  have  read.  Here 
is  a  certificate  of  the  architect  that 
the  whole  of  the  work  has  been  com- 
pleted>to  his  satisfaction.  The  other 
l>rovision  wblch  has  been  referred  to 
applies  to  the  intermediate  certifi- 
cates only.  It  is  Clear  that  the  final 
certificate  need  show  no  more  than 
the  completion  of  the  whole  work. 
That  view  of  the  matter  is  consider- 
ably fortified  by  a  reference  to  that 
part  of  the  conditions  which  requires 
the  particulars  and  the  amount  of 
alterations  and  additions  to  be  en- 
tered In  a  book"). 

se.  Herrlam  v.  Public  Parks  Bd., 
»  Man.  107,  i  DoraLR  702.  20  West 
LR  $03;  Davidson  v.  Francis,  14  Uan. 
141. 

87.  Morgan  v.  BInrle,  9  Bing.  672, 
!S  ECL  754.  131  Reprint  766  (hold- 
ing that  the  checking  of  the  build- 
er a  charges  by  the  architect  who 
thereupon  sends  them  to  the  em- 
ployer does  not  amount  to  a  certifi- 
cate of  satisfactory  performance). 

SB.  MIchaells  v.  Wolf.  186  111.  68. 
26  NE  384  (holding  that,  where  the 
contract  requires  the  contractor,  be- 
fore each  payment,  to  procure  a  cer- 
tificate signed  by  the  architect  there- 
in named,  "to  the  effect  -  that  the 
work  is  done  In  strict  accordance 
with  drawings  and  specifications, 
and  that  he  considers  the  payment 
properly  due,"  a  mfre  order,  signed 
by  the  architect  and  addressed  to  the 
owner,  requesting  him  to  pay  a  cer- 
tain sum  to  the  contractor,  will  not 
bind  the  owner). 

SB.  Norcroas  Bros.  Co.  v.  Vose.  199 
Uass.  81,  86  NB  468;  H.  P.  Sickels 
Co,  V.  HcCurdy.  etc..  Co.,  167  App. 
Kv.  948  mem.  161  NTS  906  (ques- 
tion for  Jury,  whether  final);  Strauss 
V.  Hanover  Realty,  etc.,  Co.,  133  App. 
T>fv.  748,  118  NTS  198  (holding  that, 
where  a  building  contract  provided 
that  no  certificate  of  the  architect 
■r  payment,  except  a  final  certificate 
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or  payment,  should  be  conclusive 
evidence  of  the  performance  of  the 
contract,  either  In  whole  or  In  part, 
and  the  architect  wrote  the  contrac- 
tor a  letter  calling  his  attention  to 
the  insufficiency  of  the  Croton  valves 
and  requiring  new  ones,  and  asking 
that  he  leave  certain  washers  with 
the  janitor  of  the  building,  and  an- 
other stating  that  on  the  architect's 
last  investigation  he  found  that  the 
contractor  had  done  all  that  he  had 
expected,  except  that  there  was  a 
question  w4th  reference  to  whom 
should  pay  for  the  damage  to  the 
celling  and  the  walls  by  water  leak- 
ing through  the  roof  from  the  re- 
frigerator vents,  such  letters  were 
not  in  effect  a  final  certificate  of  the 
completion  of  the  contract  according 
to  the  contract):  Hamilton  v.  Hart, 
125  Pa.  142,  17  A  226,  473. 

[a]  A  Ooonnent  aigiiea  by  an  en- 
g1ae«r  on  the  eonstntotion  of  works 
certifying  to  the  correctness  of  a 
statement  showing  the  balance  due 
a  contractor  up  to  a  fixed  date,  and 
that  the  same  had  not  been  previous- 
ly certified  to.  but  withholding  a  sum 
"pending  repairs,"  Is  not  a  final  cer- 
tificate, nor  can  it  be  construed  as  a 

frogress  estimate.    Merriam  v.  Pub- 
ic l^rks  Bd,  22  Man.  107,  2  DomLR 
702,  20  WestLR  603. 

90.  Charlton  v,  Scovllle.  144  N.  T. 
691  mem,  89  NE  394;  Kann  v.  Ben- 
nett, 234  Pa.  12,  82  A  1111  (holding 
that,  under  a  building  contract  pro- 
viding for  reference  of  disputes  to 
an  architect,  his  certificate  stating 
that  he  had  not  Included  certain 
Items  of  materials  furnished,  as  to 
which  mechanics'  Hens  had  been 
filed.  Is  Incomplete,  and  not  a  proper 
subject  of  suit);  Hamilton  v.  Hart, 
12B  Pa.  142.  17  A  226,  473;  Brown  v. 
Farnandls.  27  Wash.  232.  67  P  674. 

[a]  moomplete  esitlfloatei^Where 
time  Is  of  the  essetKe  of  a  building 
contract  which  also  provides  that  on 
all  questions  of  difference  arising 
under  the  contract  the  architect's  de- 
cision shall  be  final,  a  certificate  that 
a  certain  sum  was  due  the  builder, 
and  that  the  work  was  Incomplete, 
but  not  stating  whether  the  comple- 
tion was  within  the  time  fixed,  does 
not  preclude  the  owner  from  Insist- 
ing on  damages  for  delay.  Downey 
v.  O'Bonnell,  86  111.  49.  • 

[bj  TnsulWclmcy  of  oertlfloatas 
for  Anal  payment.— A  certificate  that 
builders  are  entitled  to  a  specified 
amount  In  full,  less  a  specified  sum  to 
be  held  back  until  certain  Items  are 
completed,  containing  a  statement 
showing  how  the  money  due  is 
arrived  at  and  reciting  that  there  is 
a  deduction  for  a  "bad  fioor"  of  a 
■certain  sum,  and  a  second  certificate 
stating  that  tbe  items  to  recover 
which  the  deduction  was  made  had 
been  attended  to  and  that  the  builder 
Is  entitled  to  the  amount  stated  in 
the  first  certificate,  are  InsuHlcient 
to  entitle  the  builder  to  the  final 

?iayment,  as  the  two  certificates 
afcen  together  do  not  show  that  the 
defect  named  has  been  corrected. 
Davidson  v.  Francis,  14  Man.  141. 

[c]  Whers  an  aiwtrator  dU  not 
pass  on  tlM  nuTtta  of  olaims  for 
■oue  altwatlona  because  the  builder 
had  failed  to  object  to  the  computa- 
tions of  the  architect  at  the  time 
they  were  submitted  to  him  with  the 


order  for  the  alterations,  the  award 
was  not  binding,  and  evidence  of  the 
matters  submitted  was  admissible  In 
an  action  against  the  builder  on  his 
bond.  Brown  v.  Farnandls,  27  Wash. 
232,  67  P  574. 

[d]  A  letter  written  by  an  arohl- 
taot  to  an  owner,  (1)  Inclosing  a  cer- 
tificate for  the  amount  due  the  con- 
tractor and  advising  the  owner  to 
secure  orders  from  the  contractor 
for  the  amounts  due  for  labor  and 
materials.  Is  not  a  certificate  on 
which  the  owner,  as  against  the  con- 
tractors surety,  -  Is  authorized  to 
make  payments  to  the  contractor  In 
excess  of  the  amounts  covered  by  the 
certificate.  Doyle  v,  Faust,  187  Mich. 
108,  1S3  NW  72B.  (2)  A  letter  writ- 
ten by  an  architect  in  charge  of  a 
building  to  the  president  of  th« 
owner,  giving  information  as  to  the 
fact  that  the  contractor  had  stopped 
work  and  had  stated  that  he  was  not 
going  to  do  anything  about  it,  was 
a  mere-notification  of  the  fact  by  the 
architect,  and  was  inadmissible  as  an 
architect  s  certificate  under  a  provi- 
sion of  the  contract  that  the  archi- 
tect was  clothed  with  authority  to 
certify  the  fact  that  the  contractor 
had  failed  to  "prosecute  the  work 
with  promptness  and  diligence." 
Congregation  Ohab  Shalom  v.  Hatha- 
way, 216  Mass.  639,  104  KB  379. 

01.  Rousseau  v.  Poltras,  62  III.  A. 
103;  Gay  v.  Haakins,  11  Misc.  134,  81 
NTS  1022  [aft  12  App.  Dlv.  625  mem, 
43  NTS  1154  memj*  Pashbv  v.  Bir- 
mingham. 18  C.  B.  2.  86  ECL  2,  139 
Reprint  1262;  Goodwin  v.  Reg.,  28 
Can.  S.  C.  273. 

[a]  xunstr»tloas< — (1)  Thus,  un- 
der a  provision  that  no  payments 
shall  be  made  the  builders  except  on 
certificates  during  the  progress  of 
the  work  that  a  certain  amount  of 
work  had  been  done,  and  that  after 
ninety  per  cent  of  the  whole  work 
shall  be  completed  and  paid  for  no 
further  payments  shall  be  made  until 
after  the  architect  shall  have  cer- 
tified the  completion  of  the  whole 
work  to  his  satisfaction,  a  certificate 
of  final  completion  is  sufficient,  with- 
out mentioning  the  amount  remain- 
ing due.  Fashby  v.  Birmingham.  18 
C.  B.  2,  86  ECL  8.  139  Reprint  1262. 
(2)  But  where  a  contract  provided 
for  a  payment  when  part  of  the 
work  was  done,  another  payment 
when  the  work  was  completed,  and 
the  balance  of  the  contract  price  In 
a  specified  time  from  the  second  pay- 
ment, and  that  payments  should  be 
made  on  the  architect's  certificate 
that  the  work  had  been  done  to  his 
satisfaction,  and  that  only  the  final 
certificate  and  final  payment  should 
be  conclusive  evidence  of  perform- 
ance of  the  contract,  either  wholly 
or  In  part,  a  certificate  given  after 
the  work  was  completed  that  the 
contractor  was  entitled  to  the  sec- 
ond payment  "as  per  contract"  was 
held  not  the  final  certificate  con- 
templated by  the  contract.  Qay  v. 
Haskins,  11  Misc.  134.  81  NTS  1022 
[aff  12  App.  Dlv.  626  mem.  48  NTS 
1164  meml.  To  same  effect  Beharrell 
v.  Quimby,  162  Mass.  671,  39  NB  407. 

M.  Mills  v.  Weeks.  21  111.  561 
(holding  that,  where  an  architect 
certified  that  when  some  slight  addi- 
tions should  be  made  the  work  would' 
be  acceptable,  and  it  appeared  that 
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due  the  builder  "subject  to  owner's  approval*'  en- 
titles the  owner  to  refuse  payment  if  the  work  is 
not  satisfactory  to  him." 

The  ianlidi^  of  a  dedaion  or  e«rtaflcate  in  part 
will  not  necessarily  invalidate  it  in  toto,**  unless  it 
is  ^Ten  as  an  entirety.*"  Thus  an  estimate  or  de- 
cision partly  within  and  partly  without  the  matters 
flubmitted  by  the  contract  is  not  void  in  toto,  bat 
only  as  to  matter  impropoly  dedided  by  the  archi- 
tSot.'* 

An  estimate  or  opiniim  given  u  »  witness  is  not 

binding  as  a  decision,  estdmate^  or  certificate.*' 

Waiver  of  objectiona  to  form.  Where  the  owner 
has  repeatedly  made  payments  on  certificates  of  a 
peculiar  form  without  objeetioUf  he  cannot  raise 
objections  to  the  form  for  the  first  time  on  the 
triaL»» 

UO]  (2)  Keeeasltr  of  Writinc.  It  is  usual  to 

give  the  oertifieate  in  writing,  and  in  most  cases 

it  is  required  by  the  contract  to  be  in  writing 

and  it  has  been  held  that  a  formal  approval  and 

acceptance      the  architect,  etc.,  without  a  eertifl- 

cate  is  insufficient^'   Where,'  however,  the  contract 

merely  requires  the  work  to  be  performed  subject 

to  the  approval  or  satisfaction  of  the  architect, 

engineer,  etc.,  and  does  not  expressly  require  that 

the  contractor  shall  procure  a  certificate  of  ap- 

theae  additions  had  been  made  and 
on  notice  thereof  no  further  objec- 
tions were  Interposed,  there  wrs  a 
suCBcient  approval);  Dobejr  v:  Wat- 
son. 97  S.  C.  Ut,  81  SB  eS8.^ 

85.  Pormann  v.  Walsh,  97  Wis. 
S5<.  72  NW  881.  <5  AmSR  126. 

94.  Neldltnger  v.  Onward  Constr. 
Co..  107  App.  T>iv.  80S,  «B  NTS  1148 
mem  [alT  44  MIso.  BBS,  90  NTS  116, 
and  aff  188  N.  T.  fi72  mem,  80  NB 
1114  mem]  (holding  that,  where  an 
architect,  as  arbitrator  under  a  bulld- 
Ins  contract,  certlflea  that  the  con- 
tract had  been  completed,  and  that 
the  contractor  was  entitled  to  a  cer- 
tain payment,  subject  to  certain  de- 
ductions for  work  omitted,  and  also 
as  to  the  amount  of  damages  for  the 
delay  caused  In  the  original  contract, 
the  first  and  third  parts  of  the  cer- 
tificate being  BufRclent  and  conclu- 
sive on  the  parties,  and  the  second 
one  being  Insufflctent,  In  that  no  cer- 
tain amount  is  found  in  It,  the  award 
Is  not  invalid — the  second  conclusion 
not  affecting  the  Justice  of  the  case 
— but  is  void  only  pro  tanto). 

05.  Snead,  etc..  Iron  Works  v. 
Merchants'  U  &  T.  Co.,  226  111.  442, 
80  NB  237,  9  LRANS  i007  (holding 
that  the  award  of  an  architect  which 
is  an  entirety,  and  which  is,  in  part, 
with  reference  to  matters  not  sub- 
mitted to  him  and  In  disregard  of 
matters  which  were  submitted  to 
him.  Is  of  no  binding  force  and  can- 
not bo  considered  in  determining  the 
rights  of  the  parties  to  the  contract). 

86.  Drhew  v.  Alloona,  121  Fa. 
401,  15  A  836;  Bavaria  Inv.  Co.  v. 
Washington  Brick,  etc.,  Co.,  82  Wash. 
187.  144  P  68. 

97.    Fitzgerald  v.  Beers.  31  Mo.  A. 
366. 

[a]  Thus  where  the  contract 
makes  the  certificate  of  approval  by 
the  architect  or  engineer  conclusive 
on  the  owner,  and  no  certificate  is  in 
fact  issued,  his  testimony  In  an 
action  on  the  contract  by  the  owner 
for  failure  to  perform  the  work  prop- 
erly will  not  be  conclusive  of  the 
due  performance  of  or  failure  to  per- 
form the  contract.  Boteler  V.  Roy. 
40  Mo.  A.  234. 

9a.  Bloodgood  v.  Ingoldsby,  1 
Hilt.  (N.  T.)  888;  Barton  v.  Her- 
mann. 11  AbbPrNS  (N.  T.)  378. 

99.  N.  Y. — Orans«r  Co,  v.  Brown- 
Ketcham  Iron  Works,  204  N.  T.  218, 
97  NE  523. 

Wash. — ^De  Mattos  v.  Jordan,  20 
Wash.  S16,  K  P  118. 


proval,  aetosl  f4>proval  of  the  work  is  sufficient, 
and  th^  procurement  of  a  eertifieate  of  approval 
U  not  necessary,^  and  in  such  a  case  the  approval 
may  be  impHed  as  well  as  express.* 

[i  lU]  (3)  JMivery.  Where  the  contract  re- 
quires the  presentation  by  the  contractor  of  a  cer- 
tificate of  approval  to  be  issued  to  him  by  the  archi- 
tect, there  must  be  a  delivery  of  the  eertifieate  to 
the  contractor;*  but  it  has  been  held  that,  where  a 
certificate  is  delivered  by  the  arehiteet  to  the  con- 
tractor who  returns  it  to  the  architect,  the  validity 
of  the  certificate  is  not  affected  thereby,  and  that  a 
recovery  may  be  had  by  the  contractor  witfaont  Uie 
actual  jvesraitation  of  the  certificate  to  the  owner.' 

[$  U2]  (4)  Neeeasltr  of  Notice— (ft)  Of  ApiOica- 
tUni  for  Oertifieate.  In  the  absence  of  a  inovisioD 
in  the  contract  requiring  it,  it  is  not  necessary  for 
the  builder  to  give  notice  to  the  owner  of  his  ap- 
plication to  the  architect  or  engineer  for  a  certifi- 
cate of  ai^roval.'  Where,  however,  the  parties 
have  fixed  on  a  particolmr  mode  by  wluch  the  right 
of  payment  is  to  be  ascertained,  the  party  applying 
for  the  certificate  i^ould  give  notice  of  the  time 
and  place  of  a  hearing  in  remect  thraeto.' 

U3]  (b)  Of  the  ArChiteet's  Dedsien  or  Oer- 
tiflcate.  Generally  it  is  -essential  to  a  fintd  and 
conclusiTe  td^iBion  on  any  matter  of  difference 


Enff, — ^Roberts  v.  WatklnK  14  C.  B. 
N.  8.  E92,  108  KCL  692,  148  Reprint 
577. 

AIta.-~Cock8hutt  Plow  Co.  v.  Al- 
berta Bldg.  Co.,  8  Alta.  I... 472. 
Ont. — ^Ardagh  v.  Toronto,  12  Ont. 

236. 

[a]  intMrtloB  tbat  ewtUeato 
should  lis  wrifelMu— A  contract  pro- 
viding that  If  the  builder  fails  to 
prosecute  the  work  the  owner  mar 
take  posaeasion  and  complata  It.  and 
that  the  expense  Inonired  hr  the 
owner  for  materials  and  wortc  ^shall 
be  audited  and  certified  by  the  archi- 
tect and  that  his  certincate  should 
be  conclusive  upon  the  parties," 
fairly  contemplates  a  fsertincat*  in 
writing.  De  Mattos  T.  Jordan,  20 
Wash.  816,  65  P  118. 

[b]  An  arehiteot's  oertlfioate  not 
■llpisd  by  the  arohiteot,  which  does 
not  confine  Its  estimate  to  the  struc- 
ture described  In  the  building  con- 
tract, and  does  not  recite  that  the 
work  estimated  wjis  performed  to  the 
architect's  satisfaction,  does  not  de- 
termine the  owner's  liability  In  a 
case  where  the  building  contract 
specifically  prescribes  that  the  archi- 
tect's certificate  Is  to  be  in  writing 
and  must  recite  that  the  work  esti- 
mated was  done  to  the  architect's 
satisfaction  and  must  also  be  signed 
by  hlra.  Mockler  v.  St.  Vincent's 
Inet.,  87  Mo.  A.  473. 

1.    Mich.— Hanley    v.    Walker.  79 
Mich.  607.  45  NW  67.  8  L.RA  207. 
Mo.— Roy  v.  Boteler,  40  Mo.  A.  212^ 
N.  J.— Byrne  v.  Sisters  of  Charity, 
4B  N.  J.  L.  213. 

N.  T. — Schencke  v.  Rowell,  7  Daly 
286.  3  AbbNCas  42. 

Eng. — Russell  v.  Sa  da  Bandelra, 
13  C.  B.  N.  S.  149,  106  ECL,  149.  143 
Reprint  59 :  Lamprell  v.  Billerlcay 
Union,  3  Ehcch.  283,  1B4  Reprint  850; 
Goodyear  v.  Weymouth,  Harr.  &  R. 
67. 

3.  U.  S. — Gubblns  v.  Lauten- 
schlager.  74  Fed.  160. 

Mich. — Wlldey  v.  Paw  Paw.  etc.. 
Fractional  School  DIst.,  2B  Mich.  419. 

N.  J. — Devlan  v.  Wells,  65  N.  J.  L. 
213,  47  A  467. 

N,  Y. — Graves  El.  Co.  v.  John  H. 
Parker  Co.,  92  App.  Div.  456,  87 
NYS  156;  Union  Stove  Works  v. 
Arnoux.  7  Misc.  700.  28  NYS  28. 

Oh. — Kane  v.  Stone  Co.,  39  Oh. 
St  1. 

Pa. — Malone  v.  Philadelphia,  etc.. 
R  Co..  157  Pa.  430,  27  A  758. 

Eng. — ^Roberts  v.  Wathlna.  14  C.  B. 


N.  S.  592,  108  BCL  692.  142  Reprint 
577;  Kirk  v.  Bromley  Union,  2  Phil. 
640.  22  BngCh  840,  41  Reprint 
1090. 

Ont. — Oldersbaw  v.  Ctamer,  S8  U. 
C.  Q.  B.  27  (holding  a  written  cer- 
tificate hot  requlrad  unlsu  acreed 

on  In  the  contract). 

[a]  Hnal  aoosytaao*  of  tb*  work 
by  tae  audnesp  is  aa  aanovnosBent 
or  Ua  dscTgloii  that  the  terms  of  the 
contract  have  been  complied  with 
and  is  binding  under  a  provision  that 
the  work  shall  be  completed  under 
the  supervision  and  to  the  satisfac- 
tion of  an  engineer  and  that  such 
work  was  to  be  paid  for  on  a  ceport 
showing  the  completion  and  satis- 
factory character  of  the  work. 
Omaha  v.  Hammond.  94  U.  S.  98.  24 
L.  ed.  70. 

3.  Kane  v.  Stone  Co.,  39  Oh.  St. 
1;  Coon  V.  Cltlsens'  Water  Co.,  15! 
Pa  644,  26  A  506;  Wright  v.  Meyer. 
(Tex.  Civ.  A.)  25  SW  1122. 

4.  Wear  v.  Schmelzer,  92  Mo.  A. 
314  (holding  that,  where  a  building 
contract  required  the  architect  to 
issue  to  the  contractor  a  certificate 
which  should  be  an  order  on  the 
owner  to  pay  the  contractor  eighty- 
flve  per  cent  of  the  value  of  Tabor 
and  material  to  a  given  date,  and  the 
architect  made  such  certificate,  but 
sent  it  to  the  owner  who  objected  to 
a  certain  allowance  for  certain  worlc 
whereupon  the  architect  retained  the 
certificate,  the  certificate  was  not  is- 
sued, since  there  was  no  delivery  to 
the  contractor). 

5.  Arnold  v.  Bournique.  144  111. 
132,  138.  S3  NE  530.  36  AmSR  419.  iO 
L.RA  493  [rev  44  111.  A.  1»91  (where 
the  court  said;  "When  the  archi- 
tects had  adjusted  the  accounts,  de- 
termined the  amount  due,  and  exe- 
cuted and  delivered  to  plaintiffs  a 
final  certificate,  the  rights  of  the 
parties  became  fixed.  The  fact  th&t 
the  plaintiffs  did"  not  keep  the  final 
certificate,  but  handed  It  back  to  the 
architects,  did  not  change  the  re- 
lation or  rights  of  the  parties,  nor 
did  such  act  affect  the  validity  of  the 
certificate;  its  validity  remained  the 
same  after  It  was  returned  as  it  was 
when  In  plaintiffs'  hands."). 

6.  Taylor  v.  Renn,  79  111.  ISl; 
Korf  V.  Lull,  70  III.  420;  McAuiey  v. 
Carter.  22  111.  53;  Brewn  v.  Banni^ 
tyne  School  DlsU  22  Man.  269,  2 
DomLR  264,  21  WestLR  80. 

7.  Packard  v.  Van  Scholck.  68  HL 
79.    See  also  Infra  )  113. 


For  latar  eaaes,  dsvdopmurts  and  okaagsa  In  the  law  aee  oumulatlve  Annotations, 
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which  the  bnUd«r  and  the  owner  h&ve  agreed  to 
tabmit  to  the  deeiuon  of  mi  «rduteot  or  an  en- 
^eer,  that  both  parties  should  have  notie?  of  the 
time  and  place  when  the  arehiteet  or  the  engineer 
is  to  investigate  the  matter  with  a  view  to  sneh 
decision,*  onleas  there  is  Homething  in  the  terms  of 
the  agreement  declaring  or  clearly  importing  that 
SQch  notice  need  not  be  given* 

[4  114]  (5)  Necessity  of  Approval  or  Oertiflcate, 
by  Person  Named,  Where  the  contract  designates 
by  Dame  the  architect,  engineer,  or  other  person 
Bubject  to  whose  approval  the  work  is  to  be  per- 
formed and  by  whom  the  certdfloate  of  approval  is 
to  be  isaaed,  the  decision  must  be  made  and  the 
certificate  must  be  issued  by  the  person  named 
it  should  affirmatively  appear  that  the  person  mak- 
ing the  decision  or  estimate  is  the  person  contem- 
plated by  the  contract  and  where  the  certificate 
of  approval  of  two  persons  is  required,  a  certificate 
signed  by  one  only  has  been  held  to  be  defective/' 
except  where  the  persons  are  designated  in  the 
alternative,"  or  are  partners,**  and  in  such  a  ease 
a  certificate  by  the  surviving  member  of  such  pari< 
nership  may  be  sufficient.  Where  the  contract 
does  not  designate  by  name  the  person  by  whom 
the  work  shall  be  approved  or  disputes  decided,  but 
refers  to  him  by  official  designation^  as,  for  ex- 
ample, the  ehief  engineer  of  the  owner,  the  person 


filling  the  offlee  at  the  time  when  his  deeiaion  is 
ealled  f<»,  and  not  the  one  who  held  ttie  offlee  at 
the  time  when  the  eontraet  was  made,  is  as  a  gen- 
eral rule  the  proper  one  to  give  the  eertifleate  of 
approval.^  A  failure  to  deirignate  a  person  who  is 
to  furnish  estimates  does  not  avrad  the  contract  or 
render  nugatory  any  obligation  into  which  the  par- 
ties have  entend.*' 

Delegation.  Under  the  principal  that  delegated 
powers  eannot  be  del^ted,^  a  certificate  by  an 
employee  of  or  assistant  to  the  person  named  is 
insufficient;*'  but  this  does  not  prevent  the  person 
designated  from  seeking  information  from  other 
sources,  provided  the  decision  rendered  by  him  is 
his  own.  However,  the  terms  of  the  contract  may 
permit  substitution,"  and  the  parties  may,  of 
course,  by  agreement  substitute  another  in  place 
of  the  person  named;"  and  it  has  been  held  that, 
where  on  the  death  of  the  architect  whose  certifi- 
cate of  approval  was  required  by  the  contract  an- 
other is  substituted  by  the  owner  and  accepted  by 
the  contractor,  the  certificate  of  the  latter  is  suffi- 
cient," and  that,  where  the  owner  by  dismissing 
the  architect  named  renders  performance  impossi- 
ble, the  builder  has  a  right  to  obtain  the  certificate 
of  another  who  is  in  charge  of  the  work.=**  It  has 
been  held  that  the  builder  may  employ  a  third  per^ 
son  to  make  the  decision,  estimate,  or  eertifleate^ 


8.  Packard  t.  Tan  Scholok,  Bt  lU. 
?>;  UcBCahon  v.  New  Tork,  ete.,  R. 
Co.,  20  N.  T.  461:  Collira  v.  Vand«r- 
bUt.  21  N.  T.  Super.  11$. 


Votto*  off  hmmrtmg  iMf or*  arbttsator 

SH  Arbitration anf  Award.  ||  ISO-ISS. 
a.   Norcross      Wjrtoan.  187  BCass. 


U,  7t  NE  S47  (holdlnc  that  no  notice 
la  necessary  before  making  a  decision 
as  to  tb«  meanlnr  of  the  spectfloa- 
tloos);  Collins  v.  Vanderbllt.  21  N. 
T.  Super.  SIS;  Alalp  v.  Monk- 
man,  22  Man.  779  (holding  that, 
where  the  final  eertifleate  of  the 
architect  Is  required  aa  a  condition 
precedent  to  a  right  of  action,  it  Is 
not  essential  that  the  issuing  of  such 
certidCBte  shall  be  made  known  to 
the  owner  before  the  oommencement 
of  the  action).  See  also  OIlleBple  v. 
Patrick,  146  111.  A.  290. 

[a]  An  engiaeer  reanlred  to  msas- 
ore  BuwonzT  work  need  not  give  pze- 
vloua  aotlo*  of  his  Intention  to  make 
the  measurement  to  (he  builder. 
Wilson  V.  York,  etc.,  R.  Co.,  11  Gill 
A  J.  (Md.)  B8. 

10.  u.  3. — American  Bonding,  etc., 
Co.  V.  Baltimore,  etc.,  R.  Co.,  124  Fed. 
866,  60  CCA  B2:  Bowers  Hydraulic 
Dredging  Co.  v.  U.  S.,  41  Ct.  CI.  214. 

111. — Monahan  v.  Fitzgerald,  164 
111.  525,  45  KK  1013  [alf  62  III.  A. 
1921. 

Iowa. — Fltts  V.  Relnhart,  16S  Iowa 
311,  71  NW  227. 

Md.— Wilson  V.  York,  etc.,  R.  Co., 
11  Gill  St  J.  68. 

N.  Y. — McBntvre  v.  Tucker.  6  Misc. 
228,  25  NTS  95,  it  NYdvProc  171. 

Vt— Herrlek  t.  Belknap.  27  VL 
67S. 

Can. — ^Winnipeg  Stone  Co.  v.  Sene- 
cal,  14  WestLR  E70. 

11.  Moran  v.  Schmltt,  109  Mich. 
282,  67  NW  823. 

13.  Bowery  Nat.  Bank  v.  New 
York,  8  Hun  689,  2  Thomps.  &  C.  623 

irev  on  other  grounds  68  N.  T.  886]; 
.dams  T.  New  York,  11  N.  Y.  Super. 
296. 

13.  Vermont  St.  M.  E.  Church  v. 
Brose,  104  111.  206  (holding  that,  un- 
der a  contract  providing  for  skillful 
and  workmanlike  work  to  the  "full 
and  complete  satisfaction  of  A,  archi- 
tect, (who  drew  the  plans  and  epeci- 
flcations.)  or  his  assistant  superin- 
tendent," the  work  need  not  be  done 
to  the  satisfaction  of  both). 

14.  Lull  V.  Korf.  84  III.  226  (hold- 
ing that,  where  payments  are  to  be 
made  on  the  certificates  of  two  archi- 
tects whr  are  partners,  a  certificate 


fllcned  by  one  of  them  is  aufflelent  In 
the  absence  of  any  objection  to  the 
certificate  by  the  owner).      .  _ 

[a]  MmAn  «f  Una  not  te  flm 
naoM^Where  an  arbitration  clause 
provides  for  a  reference  of  dlspatee 
to  architects,  living  the  Arm  name 
of  the  architects,  a  member  of  the 
firm  whose  name  !■  not  in  the  firm 
name,  who  Is  the  architect  In  charge 
of  the  work  and  recognlied  as  such 
by  both  parties,  is  a  valid  arbitrator, 
and  his  finding,  acting  for  his  firm, 
la  binding  on  the  parties.  Wymard 
V.  Deeds,  21  Pa.  Super.  832. 

U.  Davidson  v.  Provost.  8S  111.  A. 
126  (holding  that  the  recognition  by 
the  owner  and  the  contractor  of  the 
surviving  member  of  a  firm  of  arehl- 
tfccts,  on  whose  certificates  as  super- 
intendent and  architect  payments 
were  to  be  made,  la  binding  on  both). 

[a]  Where  two  aroUtects  wboae 
osrtuoate  Is  repaired  dissolve  part- 
aeraUv  during  the  work  and  the 
builder  refuses  to  allow  one  of  the 
architects  to  have  anything  to  do 
with  the  work  and  accepts  progress 
certificates  signed  by  the  other,  the 
final  certificate  signed  by  such  archi- 
tect is  sufficient.  Lavanway  v.  Can- 
non, 37  Wash.  598,  79  P  1117. 

16'.  Eyre-Shoemaker  v.  Buffalo, 
R.,  etc..  Co.,  193  Fed.  887,  113  CCA 
313  (chief  engineer  when  disputes 
arose) :  Monmouth  Park  Assoc.  v. 
Wallis  Iron  Works,  55  N.  J.  L.  132. 
26  A  140,  39  AmSR  626,  19  LRA  466; 
North  Lebanon  R.  Co.  v.  McGrann, 
38  Pa.  680,  76  AmD  624;  Ranger  v. 
Great  Weatern  R.  Co.,  27  EngLAEq 
36. 

17.  Johnson  v,  Slaymaker,  18  Oh. 
Clr.  Ct.  104,  »  Oh.  CIr.  Dec.  500. 

▼aliaity  of  provision  aa  to  oer- 
tlfloates,   estimates,   etOq  genenUr 

see  supra  !  23. 

la.  Mclntyre  v.  Tucker,  36  App. 
DIv.  53.  56  NYS  153;  Mclntyre  v. 
Tucker,  5  Misc.  22S,  25  NYS  9b. 
23  NTCIvProc  171.  See  generally 
Agency  S  342. 

19.  Monahan  v.  Fitzgerald.  164  111. 
525,  46  NE  1013  (holding  that  under 
a  contract  providing  that  the  work 
shall  be  done  under  "the  Immediate 
supervision"  of  the  architect  and 
that  payments  shall  be  made  on  the 
architect's  certificates,  the  owner  Is 
not  bound  by  certlflcatea  Issued,  In 
the  absence  of,  the  architect,  by  one 
to  whom  he  had  attempted  to  dele- 
nte  hie  authorltr);  Snell  v.' Brown. 
■^1  IlL  IM:  MoNMuant  v.  Kurison, 


81  Iowa  486,  46  NW  676;  Mclntrn  t. 

PJYCIvProe  171  (holding  that  a  cer- 
tificate signed  by  the  assistant  of  the 
person  named  la  not  'sufflcient). 

[a]  A  osKtUoata  Btgaea  b*  aa- 
ot&MT  puaom  for  tte  Mhlteet  named 
In  the  contract  ia  not  admissible  In 
evldMice.  unless  there  haa  been  a 
modmcatlon  of  a  contract  which  pro- 
vides that  a  certain  architect  snail 
certify  In  writing.  Mclntyre  v. 
Tucker,  86  App.  DIv.  53,  55  NTS 
168. 

[b]  A  eertifleate  gtrea  br  oae 
olalinlag  to  be  an  oversssv  for  the 
axehieeot  is  insufhclent  where  there 
is  no  evidence  that  the  person  giving 
the  certificate  occupied  that  position 
or  was  authorised  to  act  for  the 
architect  in  such  a  manner.  Spencer 
V.  Duplan  Silk  Co.,  112  Fed.  688  [rev 
on  other  grounds  116  Fed.  689,  K8 
CCA  321]. 

SO.  Bowers  Hydraulic  Dredging 
Co.  V.  U.  S.,  41  Ct.  CI.  214  (holding 
that  a  provision  in  a  contract  that 
the  decision  of  the  engineer  in  charge 
Is  to  be  final  entitles  the  contractor 
to  the  decision  of  the  engineer,  but 
does  not  inhibit  him  from  seeking 
information  from  his  superior  oiflcer 
on  which  to  base  his  decision,  pro- 
vided only  that  the  decision  rendered 
by  him  Is  his  own). 

ia]  Whsrs  the  facts  do  not  ladl- 
■  that  the  esglaeer'e  deolsloa  was 
not  his  own,  the  court  must  regard 
It  as  final.  Bowers  Hydraulic  Dredg- 
ing Co.  V.  U.  S..  41  Ct.  CI.  214. 

al.  Memphis  Trust  Co.  v.  Brown- 
Ketchum  Iron  Works,  166  Fed.  898, 
93  CCA  162  (holding  that,  where  a 
building  contract  provided  that  all 
disputes  should  finally  be  determined 
by  the  arbitration  of  B  and  author- 
ized substitution  of  another  In  his 
stead,  the  substitution  of  G,  on  B'a 
Inability  to  act,  was  under  the  orig- 
inal agreement  and  was  not  a  new 
agreement  for  arbitration). 

as.  Seretto  v.  Rockland,  etc.,  R. 
Co..  101  Me.  140,  63  A  661  (substitu- 
tion by  the  one  and  acquiescence 
therein  by  the  other  party). 

Ia]  Vhe  partr  eansag  the  snbatu 
totlon  oaaaot  AsBf  the  authority  of 
the  substituted  engineer.  Seretto  v> 
Rockland,  etc.,  R.  Co.,  101  Me.  140, 
63  A  661. 

83.    Baecher  v.  Schuback,  4  Misc. 
64.  23  NYS  604. 
B4.   Griffith  V.  Happersberger.  86 
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where  the  architect  or  engineer  designated  makes 
an  unnecessary  or  unreasonable  delay,  or  is  guilty 
of  mistake  or  fraud.^ 

'  [$  115]  L  OonclnaiTenew  and  Effect  of  Approval, 
DflioBioii,  OT  Oertiflcate^—(l)  In  OeneraL  The  de- 
eisioni  estimate,  or  certificate  of  an  architect,  en- 
gineer, or  supcurintendent,  in  approving  or  disi^^- 
proving  the  work  as  a  performance  of  a  contract. 


as.  Johnston  v.  Bunn,  108  Va.  <90, 
62  SE  S41,  19  LRANS  1064  <holdliiK 
that,  where  a  construction  contract 

ttrovlded  that  whenever  in  the  opln- 
on  of  the  chief  engineer  the  con- 
tract had  been  completely  performed 
he  should  make  and  return  a  final 
estimate  of  the  work  done  by  con- 
tractors and  certify  It  in  wrltlne  and 
that  the  procuring  of  such  certificate 
and  final  estimate  should  constitute 
a  condition  precedent  to  any  right  of 
action  by  contractors  against  the 
company,  a  contractor  had  no  right 
In  the  absence  of  any  unnecessary 
or  unreasonable  delay  by  the  engf- 
ener  In  making  estimates,  or  of  any 
mistake  or  fraud  on  his  part,  without 
the  consent  of  the  other  party  to 
the  contract,  to  employ  an  engineer 
who  was  a  stranger  to  the  contract 
to  make  a  final  estimate  of  the  work, 
and  then  to  bring  an  action  on  the 
contract  based  on  the  stranger's  esti- 
mate). 

a6>  BSeet  on  jniadiettoa  of  oonrts 
see  supra  $  9S. 

.  B7.  U.  S. — Sheffield,  etc..  Coal.  etc.. 
Co.  V.  Gordon,  ISl  U.  8.  285,  14  SCt 
143,  H  L.  ed.  164;  Sweeney  t.  U.  S., 
109  U.  S.  618.  3  SCt  844,  27  I,,  ed. 
10E&{  Omaha  v.  Hammond,  94  U.  S. 
98.  24  L.  ed.  70;  Penn  Bridge  Co.  v. 
Kei-«haw  County,  226  Fed.  728,  141 
CCA  484;  U.  S.^  v.  Cooke.  207  Fed. 
682:  Sullivan  Co.  v.  Wlngerath,  203 
Fed.  460, 121  CCA  684;  Cook  v.  Foley, 
152  Fed.  41,  81  CCA  237;  U.  S.  v. 
Venable  Constr.  Co.,  124  Fed.  267; 
Breyman  V.  Ann  Arbor  R.  Co„  86  Fed. 
679;  Newman  v.  U.  8.,  81  Fed.  122; 
Elliott  V.  Missouri,  etc.,  .R.  Co.,  74 
Fed.  797,  21  CCA  3  [aft  184  U.  8.  123. 
22  SCt  468,  46  L.  ed.  463J,-  Pauly 
Jail  Bldg.,  etc.,  Co.  T.  munphlU 
County,  62  Fed.  698,  10  CCA  695; 
Bowers  Hydraulic  Dredging  Co.  v. 
U.  S.,  41  Ct.  CI.  214;  Driscoll  v.  U.  S., 
34  Ct.  CI.  608;  Kimball  v.  U.  S.,  24 
Ct.  CI.  35. 

Ala.— Shriner  v.  Craft,  166  Ala. 
146,  160,  51  S  884,  139  AmSR  19.  28 
I.RAN3  4B0  [clt  Cyc];  Davis  v.  State, 
146  Ala.  120,  41  5  681. 

Ark. — Hot  Springs  R.  Co.  V.  Maher, 
48  Ark.  622,  3  SW  639. 

Cal.— Gray  v.  Cotton.  166  Cal.  130, 
134  P  1146;  American -Hawaiian  En- 
gineering, etc.,  Co.  V.  Butler,  165 
cal.  497.  133  P  280:  Moore  v.  Kerr, 
65  Cal.  519.  4  P  642;  Dlngley  v. 
Greene.  64  Cal.  333;  RIalto  Constr. 
Co.  V.  Reed,  17  Cal.  A.  29,  118  P  473. 

Colo. — Ferguson  v.  Christensen,  69 
Colo.  42,  147  P  352;  Sterling  v.  Hurd, 
44  Colo.  436.  98  P  174. 

Conn. — George  S.  Chatfleld  Co.  v. 
O'Neill,  89  Conn.  172,  93  A  133;  Beat- 
tie  V.  McHullen,  82  Conn.  484,  74  A 
767. 

Dak. — McGulre  v.  Rapid  Ctty,  6 
Dak.  346,  43  NW  706,  5  LRA  752. 

D.  C. — Fontano  t,  Robbtns,  18  App. 
402. 

Fla. — Wilcox  V.  Stephenson,  80  Fla. 
877.  11  S  659. 

Ida, — Smith  v.  Farls-Kesl  Constr. 
Co.,  27  Ida.  407,  150  P  25. 

111. — Weld  V.  Englewood  First  Nat. 
Bank,  255  111.  43,  99  NE  72  [rev  166 
111.  A.  8];  Barbe©  v.  Flndlay.  221  111. 
251,  77  NE  590;  Downey  v.  O'Don- 
nell,  92  III.  559;  Finney  v,  Condon, 
86  111.  78;  Downey  v.  O'Donnell,  86  111. 
49;  Lull  V.  Korf,  84  111.  225;  Taylor 
v.  Renn.  79  111.  181;  Coey  v.  Liehman, 
79  111.  173;  Snell  v.  Brown.  71  111. 
133;  McAuley  v.  Carter,  22  111.  53; 
Mills  V.  Weeks,  21  111.  661;  Federal 
Contracting  Co.  v.  Coal  Creek  Drain., 
etc.,  Dlst.,  166  111.  A.  369:  Salflsberg 
v.  8t.  Charles.  164  III.  A.  681;  Heber- 


lln  V.  Wendt,  99  lU-.A.  606;  tinman 
V.  Clark,  73  111.  A.  6i9;  Davis  v.  Gib- 
son. 70  111.  A.  273;  Lindeman  v.  Wag- 
ner, 67  111.  A.  134;  West  Chicago 
Park  Comrs.  v.  Barber,  63  111.  A.  108; 
Stewart  v.  Carbray,  59  111.  A.  397: 
Bournlque  v.  Arnold,  33  111.  A.  303 
[rev  on  other  grounds  144  111.  132, 
33  NE  530;  36  AmSR  419.  20  LRA 
493];  Matthews  v.  Rice.  4  III.  A.  90. 

Iowa. — Smith  v.  Farmers'  Trust 
Co.,  97  Iowa  117,  66  NW  84. 

Kan. — State  v.  Blanchard  Constr., 
etc..  Co..  91  Kan.  74,  136  P  905. 

Ky. — Covington  v.  Limerick,  40  SW 
254,  19  KyL  330;  Mercer  Bd.  of  In- 
ternal Impr.  v.  Dougherty,  3  B.  Mon. 
446;  McMahon  v.  CaBement,  18  KyL 
429:  Nell  V.  Cumberland  County  Ct., 
1  Ky.  Op.  477. 

Me. — Merrfll  v.  Qore,  29  Me.  846. 

Md. — Hughes  v.  Model  Stoker  Co., 
124  Md.  283,  98  A  846. 

Mass. — Hathaway  v.  Stone,  216 
Mass.  212.  102  NB  461;  Evans  v.  Mid- 
dlesex County,  209  Mass.  474,  96  NE 
897;  Handy  v.  Bliss,  804  Mass.  612, 
90  NE  864,  134  AmSR  673;  Loftus 
V.  Jorjorian,  194  MaSB.  166,  80  NE 
235;  Hebert  v.  Dewey,  191  Moss.  403. 
77  NE  822;  White  v.  Abbott,  188 
Mass.  99,  74  NE  306:  Norcross  v. 
Wyman,  187  Mass.  26,  72  NB  847, 

Mich. — Young  v.  Stein,  152  Mich. 
310,  116  NW  196,  17  LRANS  231.  125 
AmSR  412;  Kelly  v.  Muskegon  Pub- 
lic Schools,  110  Mich.  629,  68  NW 
282;  Wildey  v.  Fractional  School 
Dist.  No.  1.  25  Mich.  419. 

Minn. — Robertson  v.  Grand  Rapids, 
96  Minn.  69,  104  NW  715;  St.  Paul, 
etc.,  R.  Co.  V.  Bradbury,  42  Minn. 
222,  44  NW  1;  Tralnor  V.  Worman, 
33  Minn.  484,  24  NW  297. 

Mo. — Standard  Stamping  Co.  v. 
Hemmlnghaus,  167  Mo.  23,  57  SW 
746;  Howard  County  v.  Baker,  119 
Mo.  397,  24  SW  200;  Chapman  v. 
Kansas  City,  etc.,  R.  Co.,  114  Mo. 
542,  21  SW  858. 

Nebr. — Sarpy  County  School  Dlst. 
No.  27  V.  Randall,  6  Nebr.  408; 
Mercer  v.  Harris.  4  Nebr.  77. 

N.  J. — Waldron  v.  Gflmore,  87  N. 
J.  L.  723,  95  A  129;  Landstra  v.  Bunn, 

81  N.  J.  L.  680,  80  A  496;  Gerlsch  V. 
Herold,  81  N.  J.  L.  171,  79  A  1028; 
St.  Elizabeth  Sisters  of  Charity  v. 
Smith,  (Ch.)  46  A  598. 

N.  Y. — Brady  v.  New  York,  132  N. 
T.  415.  30  NE  767  [aft  68  N.  Y.  Super. 
184,  9  NTS  8981;  Grube  v.  Schult- 
helas,  57  N,  T.  669;  Wyckofl  v. 
Meyers,  44  N.  Y.  143:  Stewart  v. 
Ketflltas,  36  N.  T.  888;  Mldtown  Con- 
tracting Co.  V.  Goldstlcker,  166  App. 
Div.  264,  160  NYS  809;  Brooklyn  Me- 
chanics' Bank  v.  New  York,  161  App. 
Dlv.  87,  136  NYS  978  [rev  on  other 
grounds  212  N.  Y.  145,  106  NE  9711; 
Mahoney  v.  Oxford  Realty  Co.,  133 
App.  Dlv.  656,  118  NYS  216;  Neid- 
linger  v.  Onward  Constr.  Co..  107 
App.  Dlv.  398.  95  NYS  1148  mem  [aff 
44  Misc.  655,  90  NYS  115,  and  aff 
188  N.  Y.  572  mem,  80  NE  1114  meml; 
McManus  v.  Annett.  101  App.  Div. 
6,  91  NYS  808;  SchUltze  v.  Goodsteln. 

82  App.  Div.  316,  81  NYS  946  [rev 
on  other  grounds  180  N.  Y.  248,  73 
NE  21];  New  York  Bldg..  etc..  Co. 
v.  Springfield  El.,  etc.,  Co.,  56  App. 
Div.  294,  67  NYS  887;  Amsterdam 
Sewer  Comrs,  v.  Sullivan,  11  App. 
Dlv.  472.  42  NYS  358  fafT  162  N.  Y. 
594  mem.  57  NE  1123  mem];  Dor- 
win  V.  Westbrook.  86  Hun  363,  33 
NYS  449;  Dorwln  V.  Westbrook,  71 
Hun  405,  24  NYS  955;  Whlteman  V. 
New  York,  21  Hun  117:  Sinclair  v. 
Tallmadge.  86  Barb.  602;  Weeks  v. 


or  in  passing  on  questions  relating  thereto,  is  in 
the  absence  of  fraud,  bad  faith,  or  mistake,  coneln- 
sive  and  binding  on  the  parties,  where  the  eontiaet, 
either  in  express  terms  provides  that  it  shall  be 
final  and  conclusive,  or  in  plain  language  shows  that 
it  was  the  int«ntion  of  the  parties  that  the  person 
to  whom  the  question  is  suhnutted  should  be  the 
final  arbiter  thereof;"  although  it  has  heea  held 

Little,  47  N.  Y.  Super.  1  [mod  89  N. 
Y.  666];  Adams  v.  New  York,  ll  N. 
Y.  Super,  295;  Wlberly  v.  Matthewa 
10  Daly  153;  Lantry  v.  New  York. 
19  Misc,  668,  44  NYS  874;  Zimmer- 
man V.  German  Evangelical  Lutheran 
Immanuel's  Church,  11  Misc.  49,  11 
NYS  846;  Montgomery  v.  New  Yoric 
9  Misc.  331,  29nNTS  687  [ait  151  N. 
Y.  249,  46  NB  6601;  Gay  v.  Hasklns. 
8  Mlso.  626.  30  NYS  191;  Barton  v. 


Hermann,  11  AbbPrNS  878.  Compare 
Loeffler  v.  Froellch,  86  Hun  868  (cer- 
tificate h«ld  only  evidence  of  sub- 
stantial compliance). 
Pa. — Kann  v.  Bennett,  284  12. 

82  A  1111:  Wiggins  v.  Columbian 
Flre-Prooflng  Co.,  227  Pa.  611,  76  A 
742;  Bowman  v.  Stewart,  165  Pa. 
394,  30  A  988:  Brown  v.  Decker.  142 
Pa,  640,  21  A  903;  McCauley  t.  KelUr. 
130  Pa.  53,  18  A  607,  17  AmSR  7ER; 
Vulcanite  Pav.  Co.  v.  Philadelphi& 
Tract.  Co.,  115  Pa.  280,  8  A  777; 
Hostetter  v.  Pittsburgh,  107  Pa.  419: 
Messner  v.  Lancaster  County,  23  Pa. 
291;  Nuttall  v.  Philadelphia,  15  Wklr 
NC  439. 

S.  D. — Seim  v.  Krause,  IS  S.  D.  530, 

83  NW  683. 

Tenn. — East -Tennessee,  etc,  R.  Co. 
Co.  V.  Central  Lumber,  etc.,  Co.,  95 
Tenn.  638.  32  SW  636. 

Tex. — Jones  v.  Risley,  91  Tex.  I. 
32  SW  1027;  Kllgore  v.  North  Wert 
Texas  Baptist  Educational  Soc  83 
Tex.  465,  85  SW  145;  Boettler  v. 
Tendlck,  73  Tex.  488,  11  SW  497.  B 
LRA  270;  Ball-Carden  Co.  v.  Rldgell, 
(Civ.  A.)  171  SW  609:  Buchanan  v, 
Glbbs,  (Civ.  A.)  156  SW  914;  Kettler 
Brass  Mfg.  Co.  v.  O'Neil.  57  Tel. 
Civ.  A.  568,  122  SW  900;  Carnegie 
Public  Library  Assoc.  v.  Harris.  13 
Tex.  Civ.  A.  166.  97  SW  520:  Brln  v. 
McGregor,  (Civ.  A.)  45  SW  92): 
Jones  v.  Gilchrist.  (Civ.  A.)  27  SW 
890. 

Vt. — Vanderwerker  v.  Vermont 
Cent.  R.  Co..  27  Vt.  130. 

Va, — Condon  v.  South  Side  R.  O).. 
14  Gratt.  (56  Va.)  302, 

Wash. — Bavaria  Inv.  Co,  v.  Wash- 
ington Brick,  etc..  Co.,  82  Wash.  187, 
144  P  68:  McKlvon  v.  Savage.  60 
Wash.  135,  110  P  811;  Eastham  v. 
Western  Constr.  Co.,  36  Wash.  7,  77 
P  1061;  Long  v.  Pierce  County,  3: 
Wash.  330,  61  P  142;  Washington 
Bridge  Co.  v.  Land,  etc.,  Impr.  Co., 
12  Wash.  272,  40  P  982. 

Wis. — Ashland  Lime,  etc.,  Co.  t. 
Shores,  106  Wis.  122,  81  NW  13E; 
Tets  V.  Butterfield.  64  Wis.  243.  11 
NW  631:  Hudson  V.  McCartney.  33 
Wis.  331;  Baasen  v.  Baehr,  7  Wis. 
516. 

Eng. — Sharpe  v.  San  Paulo  R  Co„ 
L.  R.  8  Ch.  597;  Richards  v.  May, 
10  Q.  B.  D.  400;  De  Worms  v.  Melller, 
L.  R.  16  Eq.  654;  Stevenson  v.  Wit- 
son,  4  C.  P.  D,  148;  Lapthorne  v. 
St.  Aubyn.  Cab.  &  B.  486;  Arnold  »- 
Walker,  1  F.  &  F.  671;  (Soodyear  v. 
Weymouth,  Harr.  &  R.  67:  Connor 
v.  Belfast  Water  Comrs.,  Ir.  R.  5  C. 
L.  55;  Rogers  v.  James.  56  J.  P.  27T; 
Dunaberg,  etc..  R.  Co.  v.  Hopkins.  16 
L.  T,  Rep,  N.  S.  738;  Harvey  v.  Law- 
rence. 16  L.  T.  Rep.  N.  S.  671. 

Can. — Murray  v.  Reg.,  26  Can.  S- 
C.  203;  Reg.  v.  Cimon,  23  Can.  S.  C. 
62;  Peters  v.  Quebec  Harbour  Comrs.. 
19  Can.  S.  C.  685;  Brown  v.  Banna- 
tyne  School  Dlst.,  6  DomLR  623,  n 
WestLR  827. 

Man. — Brown  v.  Bannatyne  Scni>oI 
Dlst.,  22  Man.  260,  2  DomLR  264.  31 
WestLR  80.  ^ 

N.  S. — Courtney  v.  Provincial  Ei- 
hlbtUon  Commn.,  41  N.  8.  71. 
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BUILDING  AND  CONSTRUCTION  CONTRACTS 


[9C.J.]  778 


th£t,  if  the  oontraet  doM  not  provide  that  the  archi- 
tect or  other  person's  deeidonB  shall  be  final  and 
eonelusive,  a  provision  to  tiiat  effect  eannot  be 
implied.**  It  is  binding  in  its  Itgal  operation  and 
effect  on  the  owner,  the  builder,  and  the  otiber  par^ 
ties,  if  any,  to  the  contract,"  including  those  guar- 
anteeing its  faithful  performanee,^  but  not  as  be- 


N.  W.  Terr. — ^Hcljaod  v.  Wilson, 
2  Terr.  U  312. 

Ont — Price  V.  Forbes.  33  Ont.  L. 
13$.  7  OntWN  712-  Hamilton  T.  Vlne- 
berK.  4  DomLR  827,  3  OntWN  lUL 
22  OntWR  228;  Guelph  Pav.  Co.  v. 
BrockTille,  B  OntWR  628  lOlBm  app 
4  OntWR  482]:  Canty  v.  Clark,  i4  U. 
C.  Q.  B.  B05:  McOtnnls  v.  Yorkvllle, 
II  U.  C.  Q.  B.  16». 

[a]  •oi  Is  ft  inU-s««Ml  AoetiSaa 
that.  In  contracts  of  this  general 
character,  the  i>artles  may  specially 
provide  for  the  final  ascertainment 
of  the  quantity  of  work  done,  ma- 
terials furnished  and  so  forth,  by 
reference  to  the  engineer,  architect 
or  uarty  havlne  aupervlelon  of  the 
performance  ox  the  contract;  and 
that  his  estimates  and  reports  when 
so  made  wUl  bind  all  concerned 
unlesB  actual  fraud  can  be  shown, 
or  the  commission  of  gross  mistakes 
from  which  bad  faith  might  be  In- 
ferred." Pontano  v.  Robblna,  18  App. 
(D.  C.)  402,  416. 

[b]  Hws  the  aroUteot'a  Oeolslan 
is  eonolnsiTei  in  the  absence  of  fraud 
or  mistake,  as  to:  (1)  The  quantity 
and  quality  of  the  work  done  or  ma- 
terial furnished.  Elliott  v.  Missouri, 
etc.,  R.  Co^  74  Fed.  707,  21  CCA  3 
[aff  1S4  C  S.  122,  22  SCt  468,  46  L. 
ed.  4631;  Barlow  v.  U.  S.,  36  Ct.  CI. 
E14  [aff  184  U.  S.  123,  22  SCt  468,  46 
U  ed.  463];  Hot  Springs  R.  Co.  v. 
Maher,  48  Ark.  522,  3  SW  639:  Cov- 
ington V.  Limerick,  40  SW  254,  13 
KyL  330;  St.  Paul,  etc.,  R.  Co.  v. 
Bradbury,  42  Minn.  222,  44  NW  1; 
Atlantic,  etc..  Co.  v.  Woodmere 
Realty  Co.,  156  App.  Dlv.  361,  142 
NVS  953  [app  dlsm  209  N.  Y.  557 
mem,  103  NE  1120  meml;  liawrence 
V.  New  York,  29  App.  Dtv.  298,  51 
NYS  416  [aff  162  N.  Y.  617  mem,  67 
NE  1115  mem];  Wright  v.  Meyer, 
(Tex.  Civ.  A.)  26  SW  1122.  (2)  Man- 
ner of  performance.  Wlldey  v.  Frac- 
tional School  Dlst.  No.  1,  25  Mich. 
419.  (3)  Meaning  of  plans,  working 
drawings,  and  speciflcatlona.  Kelly 
V.  Muskegon  Public  Schools,  110 
Mich.  529,  68  NW  282.  (4)  Progress 
of  work  and  owner's  right  to  take 
possession  of  Incomplete  work.  Jones 
V.  New  York,  32  Misc.  211,  6S  NYS 
747  laflf  60  App.  Dlv.  161,  70  NYS 
4S  (aff  174  N.  Y.  517  mem.  66  NE 
1113  mem-)].  (6)  Payments.  Hene- 
gan  V.  U.  S.,  17  CL  Cl.  273;  Dlngley 
V.  Greene,  54  Cal.  333;  Malone  v. 
Philadelphia,  12  Phila.  (Pa.)  270; 
Kiigore  v.  North  West  Texas  Bap- 
tist Educational  Soc,  89  Tex.  466,  86 
SW  145.  (6)  Time  of  performance. 
Chapman  v.  Iiowell,  4  Cush.  (Mass.) 
378.  (7)  The  time  required  for  ce- 
ment to  harden.  Bray  v.  U.  S.,  46 
Ct  Cl.  132.  (8)  Expense. and  damage 
to  owner  from  builder's  failure  to 
perform.  Eldrldge  v.  Fuhr,  59  Mo. 
A.  44. 

Tc]  Deolalon  lias  Xh»  foroe  of  flnd- 
tog  between  the  parties. — Kllgore  v. 
North  West  Texaa  Baptist  Educa- 
tional Soc.  89  Tex.  465,  36  SW  146. 

[d)  SoTsnUBSBt  woA. — Where  a 
contract  for  government  work  pro- 
vides that  In  case  of  discrepancies 
between  the  specifications  and  the 
contract  the  matter  shall  be  referred 
to  the  secretary  of  the  department 
niaklng  the  contract,  and  the  con- 
tractor agrees  to  abide  by  his  de- 
cision In  the  premises,  the  construc- 
tion given  by  the  secretary  and  his 
dectsfen  ar*  final  and  conclusive. 
Plumley  v.  U.  S..  12«  U.  B.  646.  33 
SCt  139.  67  U  ed.  148  [rev  48  Ct. 
Cl.  2661. 

fe]  wbsre  the  eoatnwfc  pzovUea 
tket  ao  escUfleato  fhrea,  exespt  the 
ftWl  oeitUeats,  shall  be  conclusive 
evidence  of -the  performance  of  the 
oootraet.  the  final  oertlfleats  Is  con- 


clusive, in  the  absence  of  fraud  or 
mistake.  Concord  Arartment  House 
Co.  V.  O'Brien,  228  lU.  860,  81  NS 
1088. 

Si.  Fuller  Co.  v.  Young  Co^  126 
Fed.  343,  Cl  CCA  245;  Central  Trust 
Co.  V.  Lrf)ul8Vllle,  etc.,  R.  Co.,  70  Fed. 
282. 

at.  U.  S.— Memphis  Tmst  Co.  v. 
Brown-Ketchum  Iron  Works.  166  Fed. 
898,  83  CCA  182. 

Ark. — Boston  Store  v.  Schleuter, 
88  Ark.  213,  114  SW  242. 

Ida. — Thompson  v.  Bradbury,  6 
Ida.  760,  61  P  768. 

111. — Andrew  Lohr  Bottling  Co.  v. 
Ferguson,  122  111.  A.  270  [air  238  111. 
88,  79  NE  36]. 

Me. — Seretto  v.  Rockland,  etc.,  R. 
Co..  101  Me.  140,  63  A  651. 

Mich.— Young  V.  Stein,  162  Mich. 
310,  116  NW  196,  17  LRANS  231.  126 
AmSJl  412. 

Mo.— St.  Joseph  Iron  Co.  v.  Halver- 
son,  48  Mo.  A.  3B3. 

N.  H. — Smith  v.  Boston,  etc..  R. 
Co.,  36  N.  H.  468. 

N.  J.— Qerlsch  v.  Herold.  81  N.  J. 
L.  171,  79  A  1028. 

N.  Y. — McMahon  v.  New  York,  etc.. 
R.  Co.,  20  N.  Y.  463;  Neldllnger  v. 
Onward  Constr.  Co.,  107  App.  Dlv. 
398.  95  NYS  1148  mem  [aff  44  Misc. 
655.  90  NYS  116.  and  aff  188  N.  Y. 
572  mem.  80  NE  1114  mem]. 

Oh.— Kane  v.  Ohio  Stone  Co..  39 
Oh.  St.  1. 

Pa. — Worden  v.  Connell,  196  Pa 
281,  46  A  298;  Kennedy  v.  Poor,-1G1 
Pa.  472,  25  A  119:  Malone  v.  Ftilla- 
delphia,  12  Phlla.  270. 

'rex. — Kllgore  v.  North  West  Texas 
Baptist  Educational  Soc,  89  Tex.  465, 
36  SW  145:  Dallas  Homestead,  etc. 
Assoc.  V.  Thomas,  36  Tex.  Civ.  A. 
268.  81  SW  1041;  Johnson  v.  White, 
(Civ.  A.)  27  SW  174. 

Wis. — HcAlplne  v.  St.  Clara  Fe- 
male Academy,  101  Wis.  468,  78  NW 
178:  Baasen  v.  Baehr.  7  Wis.  516. 

Eng. — Rogers  v.  James,  56  J.  P. 
277. 

.Can. — Reg.  v.  Clmon,  23  Can.  S. 
C.  62;  O'Brien  v.  Reg.,  4  Can.  S.  C. 
629. 

Ont.r— Anderson  v.  Chandler.  2  Ont 
WR  186. 

[a]  Maence  of  oontraotnal  pro- 

iilslijHj  who  employs  an  archi- 

tect to  supervise  the  performance  of 
a  building  contract  is  bound  by  the 
decision  of  such  architect,  although 
the  contract  provides  that  such  de- 
cisions shall  be  "binding  and  con- 
clusive on  the  party  of  the  second 
part  (the  contractor)."  Boston  Store 
V.  Schleuter,  88  Ark.  213,  114  SW  342. 

[b]  Sstcmpsl^A  certlflcate  by  an 
architect  who  Is  the  owner's  agent, 
that  the  work  under  a  building  con- 
tract has  bean  performed  to  the  sat- 
isfaction of  the  architect  and  owner, 
estops  the  owner  from  asserting  that 
the  contractor  has  failed  to  comply 
with  the  plans  and  specifications,  so 
far  as  such  failure  is  not  the  result 
of  bad  workmanship,  which  Is  ex- 
cepted by  the  contract  from  the  op- 
eration of  such  certificate.  Young 
V.  Stein,  162  Mich.  310,  116  NW  196. 
17  I.RANS  231,  126  AmSR  412. 

[c]  Oertlflcate  UnW  JUdtfBuat 
oredftors  of  bulUeTri-^  contract  be- 
tween a  builder  and  his  subcon- 
tractor, providing  that  the  -estimate 
of  the  engineer  shall  be  final  and 
conclusive  as  to  the  amount  of  work 
and  Its  value,  la  -  binding  on  Judg- 
ment creditors  of  the  subcontractors, 
on  garnishment  of  the  builder.  St. 
Joseph  Iron  Co,  v.  Halverson,  48  Mo. 
A.  383. 

ao.  PInney  v.  Condon,  86  III.  78; 
I^ouisiana  Holasses  Co.  v.  Le  Sas- 
sier, 62  La.  Ann.  2070,  28  S  217.  62 
La.  Ann.  1768,  88  S  »»;  Hastings 


tween  either  party  and  the  architeet,**  or  a  third 
peraoB."  Wherei  however,  the  contract  does  not 
show  an  intention  to  make  the  decision,  estimate, 
or  certificate  final  and  eoneluaive,  it  does  not  have 
that  effect,"  as  where  the  provision  for  approval  or 
rejection  by  the  architect  or  engineer  is  intended 
merely  as  an  additional  safeguard  against  defects 
Land  Iinpr.   Co.   v.   Empire  State 


Surety  Co..  166  App.  Dlv.  268,  141 
NYS  417  [aff  216  vT.  Y.  663  mem.  10* 
NE  1078  mem]  (holding  that,  where 
a  contract  for  work  to  be  done  for 
plaintiff  makes  plaintiffs  superin- 
tmdent  the  umpire  to  decide  Uie 
amount  of  work  done  as  a  basis  for 
monthly  payments  to  the  contractor 
during  the  progress  of  the  work,  his 
declBloQ,  In  the  absence  of  fraud  or 
palpable  mistake.  Is  binding  not  only 
on  the  contractor  but  also  on  the 
surety  on  his  bond);  Carnegie  Public 
Library  Assoc.  v.  Harris,  43  Tex. 
Civ.  A.  166.  97  SW  520. 

31.  Bastham  v.  Blanchette,  42 
Tex.  Civ.  A.  206,  94  SW  441;  Rogers 
V.  James,  56  J.  P.  277  (holding  that 
the  architect's  certificate  is  not  final 
as  between  the  building  owner  and 
the  architect). 

32.  Atlantic,  etc.,  R.  Co.  v.  At- 
lantic County,  84  N.  J.  Eo.  618,  94  A 
602.  Compare  St.  Joseph  Iron  Co.  v. 
Halverson,  48  Mo.  A.  383  (holding 
the  certificate  binding  on  Judgment 
creditors  of  the  builder). 

83.  U.  8. — Mercantile  Trust  Co.  v. 
Hensey.  206  U.  S.  298,  27  SCt  636, 
51  L.  ed.  811,  10  Ann<^  572  and 
note  raff  27  App.  (D.  C.)  210];  Jef- 
ferson Hotel  Co.  V.  Brumbaugh,  168 
Fed.  867,  94  CCA  279;  Fuller  Co.  v. 
Young  Co.,  126  Fed.  843,  61  CCA  246. 

Cal. — ^American-Hawaiian  Engi- 
neering, etc,  Co.  V.  Butler,  166  CaL 
497,  133  P  280. 

D.  C. — Mercantile  Trust  Co.  v. 
Hensey,  27  Apb-  210  [aff  206  U. 
S.  298,  27  SCt  636,  61  L.  ed.  811, 
10  AnnCas  672  and  note]. 

Ida. — Smith  v.  Farls-Kesl  Conatr. 
Co.,  27  Ida.  407,  150  P  26. 

111.— Salfisberg  v.  St.  Charles,  154 
111.  A.  631. 

N.  Y.— Gallagher  v.  Mlnturn,  27 
App.  Dlv.  274750  NYS  481:  Kauaen 
V.  Leonhardt  Realty  Co.,  79  Hlae.  621, 
140  NYS  493. 

Or. — Williams  v.  Mount  Hood  R- 
etc,  Co..  67  Or.  261,  110  P  490,  111  P 
17,  AnnCasl913A  177. 

Tex.^Funk  V.  House,  (Civ.  A.)  168 
SW  481. 

Utah. — Ryan  v.  Curlew  Irr.,  etc., 
Co.,  36  Utah  382,  104  P  218. 

[a]  XUturtrattons. — (1)  A  contract 
for  clearing  by  a  subcontractor  of 
a  right  of  way,  which  provides  that 
the  work  shall  be  done  to  the  satis- 
faction of  the  engineer  of  the  rail- 
road company,  and  that  for  work 
done  In  a  satisfactory  manner  and 
accepted  by  the  contractor  the  latter 
will  pay  a  specified  amount,  and 
which  fails  to  make  estimates  of  the 
amount  of  the  work  done  conclusive, 
does  not  make  the  estimates  of  the 
engineer  conclusive  on  the  parties. 
Williams  V.  Mount  Hood  R..  etc.,  Co.. 
67  Or.  251,  110  P  490.  Ill  P  17.  Ann 
CaslOlSA  177  and  note.  (2>  A  pro- 
vision In  a  building  contract  that 
an  amount  withheld  until  comple- 
tion should  be  security  for  faithful 
performance  and  should  be  applied 
under  direction  of  the  architect  In 
liquidating  the  owner's  damages,  If 
any.  under  the  contract  Is  not  an 
agreement  that  the  estimates  by  .the 
architect  of  the  damages  sustained 
by  the  contractor's  breach  should 
be  binding  on  the  parties.  Punk  v. 
House.  (Tex.  Clv.  XT  168  SW  481. 
(8)  A  certificate  of  an  architect  that 
the  contractor  has  failed  to  prose- 
cute the  work  with  diligence,  made 
pursuant  to  a  stipulation  In  the  con- 
tract authorising  a  termination  of 
the  contract  on  the  architect  certify- 
ing that  the  delinquencies  of  the 
contraotor  Justify  It.  Is  not  con- 
clusive In  an  action  by  the  contractor 
for  the  value  of  the  vori 
material  fgl^tiMby 
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not  aaeertainable  an  unskilled  person';**  but  in 
such  a  ease  the  decialon  or  eertifleate  is  only  prima 
faeie  evidenee  that  the  work  has  bem  performed 
aeerading  to  the  contract,"  and  in  an  action  by 
ihe  eontraetor  for  oompensation  the  owner  eanj 
without  regard  to  such  wproval,  show  nonpwform- 
anee  of  the  woA  aoeorcunff  to  the  contract  and 
thia  is  particularly  true  where  the .  oontraet  pro- 
vides that  the  certificate  shall  not  lessen  the  final 
responsibility  of  the  eontraetor,  or  exempt  him 
from  liability  to  replace  defective  work.*'  Where 
the  owner  has  a  right  to  review  a  final  decision 
but  does  not  exercise  it,  bis  approval  or  disapproval 
of  an  estimate  is  immateriaL^ 

Snqpession  of  work.  Under  a  provision  whieh  en- 
titles the  architect  to  suspend  work,  his  su^ension 
of  the  work  is  not  subject  to  review  by  the  courts 
except  for  fraud  or  gross  negligence;"^  and  under 
a  provision  that  suspension  of  the  work  shall  not 
Co.  V.  But- 


entitle  the  builder  to  damages,  a  saq>ension  in  good 
faith  will  not  relieve  the  eontraetor  from  an  unda- 
taking  to  abide  by  the  award  of  an  engineer  as  to 
the  quantity  and  quality  of  the  wori^  <bne.* 

An  actual  controyeriy  nood  not  «dst  and  be 
decided  by  the  arohiteet  in  carder  to  make  his  de- 
usion  binding  between  the  parties,"  except  yrben 
the  provision  eonflnea  his  actions  to  disputes." 

That  the  unestion  may  be  decided  in  some  other 
manner  does  not  affect  the  binding  character  of  the 
decision.^ 

Kefnsal  of  dedaion  or  oertiflcato.  Where  the  con- 
tract is  to  be  performed  to  the  satisfaction  of  the 
architect  or  engineer  who  is  to  issue  a  certificate 
of  approval,  the  refusal  of  the  architect  or  engineer 
to  approve  the  work  is,  unless  he  acts  unreasonably, 
arbitrarily,  or  firandulently,  binding  on  the  con- 
tractor;** and  where  the  architect  has  not  passed 
on  a  matter  left  to  his  determination,  it  will  not  be 


wallan  BnKlneerlna.  etc. 
ler.  leE  cSl.  497.  13S  P  Z8«. 

S4.  Olaotns  v.  Black.  50  T.  146, 
150,  10  AmR  449  (where  the  court 
■aid:  "The  contract  provides  'that 
the  materials  to  be  furnished  shall 
toe  of  the  best  quality,  and  the  work- 
manship performed  In  the  twat  man- 
ner, subject  to  the  acceptance  or 
rejection  of  BSdward  Wall,  architect, 
and  all  to  be  in  strict  accordance  with 
the  plans  and  speolflcatlona,  which 
are  signed  by  the  parties  of  the  sec- 
ond part,  and  form  part  of  this  con- 
tract.' The  architect  also  had  power 
to  reject  any  particular  work  or  ma- 
terlale;  and  in  such  case  the  builders 
were  to  remedy  the  defects.  This 
Is  all  the  authority  which  the  archi- 
tect had  under  this  contract,  and  his 
authority  was  equally  known  to  both 
parties.  It  is  quite  clear  to  my  mind 
that  the  acceptance  of  the  work  by 
the  architect  did  not  relieve  the 
plaintiffs  from  their  agreement  to 
perform  this  work  according  to  the 
plans  and  specifications.  The  pro- 
visions are  dlatlnct  and  independent. 
The  contract  was  to  be  performed  In 
a  certain  manner,  particularly  speci- 
fied in  writing;  and.  In  addition,  It 
was  to  be  subject  to  the  acceptance 
or  rejection  of  the  architect:  but  bis 
acceptance  of  a  different  class  of 
work  or  Inferior  materials  from  that 
contracted  for  would  not  bind  the 
defendant  to  pay  for  them.  She  was 
obliged  to  pay  only  where  'the  work 
was  done  completely  and  accepted.' 
The  provision  for  acceptance  was  an 
additional  safeguard  against  defects 
not  discernible  by  an  unskilled  per- 
son"). 

35.  Jefferson  Hotel  Co.  v.  Brun- 
baugh,  168  Fed.  8«7,  94  CCA  279 
(holding  that,  where  a  building  con- 
tract made  the  architects  the  owner's 
supervising  agents,  but  did  not  in 
terms  authorize  the  architects  to 
Issue  a  conclusive  final  certificate, 
an  architect's  final  certificate  was 
only  prima  facie  evidence  that  the 
work  nad  been  performed  according 
to  the  contract,  and  placed  the  bur- 
den on  the  owner  to  Impeach  It  for 
mistake  or  concealment) ;  Ryan  v. 
Curlew  Irr..  etc.,  Co.,  36  Utah  382, 
104  P  218  (holding  that,  where  a 
building  contract  provided  that  the 
work  snould  be  done  In  accordance 
with  the  specifications  under  the  su- 
pervision of  the  superintendent,  but 
did  not  provide  that  he  should  be 
the  sole  judge  of  whether  the  con- 
tract had  been  complied  with,  or 
that  his  acceptance  should  be  con- 
clusive on  that  point,  the  acceptance 
of  the  work  by  the  superintendent 
was  only  evidence  tending  to  show 
that  the  work  and  material  were  in 
accordance  with  the  contract). 

38.  Blanchard  v.  Sonnefield,  11 S 
Fed.  25T,  BS  CCA  447:  Cannon  v. 
Hunt,  113  Oa.  KOI,  88  SB  983;  Clacltis 
V.  Black.  BO  N.  T.  146,  10  AmR  449; 
O'Brien  v,  Jackson,  4S  App.  Div.  171, 


58  NTS  1044  [rev  on  other  grounds 
107  N.  Y.  81,  60  NE  SSSf;  Qallagher 
V.  MIntum.  27  App,  Dlv.  274,  60  NY3 
491:  Lewis  Yagel,  77  Hun  S37,  28 
NYS  833;  L«effler  v.  Foelich.  86  Hun 
(N.  Y.)  3«8;  McAlplne  v.  St.  Clara  Fe- 
male Academy,  101  Wis.  468,  73  NW 
173:  Pormann  v.  Walsh,  97  Wis.  366, 
72  NW  881.  66  AmSR  126. 

87.  Baylies  v.  Bent.  186  111.  A. 
437;  Snell  v.  Evans.  »  111.  A.  670; 
Olsen  V.  Schwarzwaelder,  109  App. 
Dlv.  282,  96  MY5  661  (holding  that 
a  building  contract,  providing  for 
payment  In  installments  on  the  cer- 
tificate of  the  architect,  and  declar- 
ing that  the  certificate  shall  not  les- 
sen the  final  responsibility  of  the 
contractor,  nor  exempt  him  from  lia- 
bility to  replace  work,  on  It  being 
sub'aaquently  discovered  that  the 
same  was  not  done  according  to  the 
specifications,  does  not  make  the  ar- 
chitect's certificate  conclusive  on  the 
parties,  and  the  contractor  cannot 
recover  the  balance  due  under  the 
contract,  on  it  being  shown  that  the 
contract  has  not  been  substantially 
performed,  although  he  procures  the 
architect's  certificate  reciting  that 
work  has  been  done  according  to  con- 
tract); Zack  V.  Oans,  128  NTS  787: 
Robins  V.  Ooddard,  [1906]  1  K.  B. 
294 

[a]  lUnstratlon. — The  architect's 
certificate  of  completion  according  to 
the  contract  and  Its  plans  and  speol- 
flcatlons  is  not  conclusive,  so  as  to 
bind  the  owner  or  reliev^  the  con- 
tractor from  performan£;etfWhere  the 
contract,  although  provldfllB  that  the 
contractor  must  obtain  such  certifi- 
cate before  he  Is  entitled  to  payment, 
contains  i.o  provision  that  such  cer- 
tificate shall  be  final  and  conclusive 
between  the  parties,  but  Instead  pro- 
vides that  such  certificate  shall  not 
lessen  the  responsibility  of  the  con- 
tractor, nor  exempt  him  from  liability 
to  replace  defective  work,  contains  the 
positive  agreement  of  the  contractor 
to  perform  the  work  called  for  in 
the  specifications  in  .the  best  and. 
most  workmanlike  manner,  and  pro-' 
vldea  that  final  payment  is  to  be 
made  only  when  the  buildings  are 
completed  in  accordance  with  the 
agreement  and  the  plans  and  speci- 
fications. Mercantile  Trust  Co.  v. 
Henaey.  205.  U.  S.  298.  27  SCt  636. 
61  L.  ed.  811,  110  AnnCaa  672  and 
note  [aff  27  App.  (D.  C.)  2101. 

[b]  Dnty  of  builder  to  oorreet 
mistake  not  obserred  by  arOUteot. — 
The  builder  must  correct  any  sub- 
stantial defect  or  departure  from 
the  contract  which  escapes  the  at- 
tention of  an  architect  at  the  time 
he  gives  a  certificate,  in  a  case  where 
It  Is  stipulated  that  a  certificate  shall 
not  relieve  the  builder  from  the 
necessity  of  completion  according  to 
plans  and  specifications.  Baylies  v. 
Bent,  186  III.  A.  437;  Snell  v.  Evans, 
66  111.  A.  370. 

[c]  Where    tb»    ooataM*  Hnlf 


•hows  that  «M  OMTttfleato  Is  not  final 

to  settle  the  matter  with  which  it 
deals.  It  does  not  absolve  the  con- 
tractor from  responsibility  for  weit 
badly  done  or  omitted.  Price  v. 
Forbes.  S3  Ont.  L.  13«.  7  OntWR  712. 

38.  Oonder  t.  Berlin  Branch  R 
Co^ni  Pa.  49S.  33  A  61. 

^W.  loiter  V.  Dwyer  Plumbing  Co.. 
66  Or.  474,  133  P  1180. 

40.  Snell  v.  Brown,  71  111.  133. 

41,  Boettler  v.  Tendick,  78  Tel. 
488,  11  SW  497,  5  L.RA  270  (so  held 
under  a  provision,  that  all  cases  of 
disputes  as  to  the  character  of  labor 
or  material  or  the  meaning  of  tbe 
contract  shall  be  submitted  to  the 
architect  whose  decision  shall  ba 
final,  with  no  rl^t  to  appeal  there* 
from). 

49,  Memphis  Trust  Co.  v.  Brown- 
Retchum  Iron  Works,  166  Fed.  398. 
93  OCA  162  (holding  that,  where  a 
building  contract  provided  that  tb« 
architect  should  finally  determine  all 
disputes,  an  award  made  under  such 
provision,  in  the  absence  of  fraud  or 
such  gross  mistake  as  would  Imply 
bad  fklth.  Is  binding  on  both  parties 
so  far  as  it  is  confined  to  disputes 
actually  subsisting);  Weeks  v.  Trin- 
ity Church,  66  App.  Dlv.  196,  67  NTS 
670  (holding  that.  In  an  action  by  a 
contractor  for  damages  sustained  br 
an  owner's  failure  to  procure  a  build- 
ing permit,  resulting  in  the  work 
being  stopped  by  the  architect,  a 
contention  that,  as  the  architect  was 
to  be  the  arbitrator  of  disputes  re- 
specting the  specifications,  his  direc- 
tions to  stop  the  work  were  binding 
on  the  Contractor,  is  'untenable, 
where  no  question  had  arisen  as  to 
the  specifications  when  the  work  was 
stopped). 

43.  Elliott  V.  Missouri,  etc.,  R- 
Co.,  74  Fed.  707,  21  CCA  3  (holding 
that,  where  It  Is  agreed  that  a  report 
as  to  the  amount  and  quality  of  work 
done  or  material  furnished  shall  be 
conclusive,  such  report  is  as  con- 
clusive on  questions  of  count,  meas- 
urement, or  distance  as  on  other 
matters,  althottgh  these  questions 
may  be  capable  of  accurate  measure- 
ment). 

44.  111. — ^Brownell  Impr.  Co.  v. 
Crltchfleld.  197  111.  61,  64  NE  3SS 
[aff  96  III.  A.  84];  Gilmore  v.  Court- 
ney, 168  111.  482.  41  NB  1023;  Coey 
V.  Lehman,  79  III.  173;  Classen  v. 
Davidson,  69  111.  A.  106:  Sanders  v. 
Hutchinson,  26  111.  A  638. 

N.  T. — Montgomery  v.  New  York. 
9  Misc.  331,  89  NTS  «S7  [aff  161  N- 
Y.  249.  46  NE  660]. 

Pa. — Barclay  v.  Deckerhoof,  171 
Pa.  378,  3S  A  71:  Huekestetn  v.  Kelly, 
etc^  Co.,  162  Pa.  681.  26  A  747:  Brown 
v.  f>ecker,  142  Pa.  640,  31  A  903. 

Tex.— Wright  v.  Meyer.  (CIt.  A.) 
26  SW  1128. 

W.  Va. — Fairmont  Plumbing  Co.  v. 
Carr,  64  W.  Va.  272.  46  SB  468.  _ 

Wis.— Wendt  V.  TOgel,  87  WI» 
468.  58  NW  764, 


For  lata*  cases,  AsfrtfoyBsmtS  and  tUimattm  In  thei  law  see  cumulative  Annotations, 
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passed  on  by  the  jeonrta^  whxm  then  ie  no  proof  of 
frud  or  unxeaflonablenesa  on  his  part." 

Aficmmt  «tetad  ku  force  of  Mtbule.  Where  s 
aratnet  stipnlatM  Uiat  an  oflSeial  ie  to  determine 
the  amonnt  of  wtnk  to  be  paid  for  and  that  his 
Mtimate  is  to  be  final,  and  the  builder  faa»  reeeived 
paymoit  of  the  aawunt  audited  a»  due  im  final  set- 
tUfooit  and  receipted  for  payment  in  fnll,  the 
transaetion  eonBtltutes  an  aceoont  stated  and  is,  in 
the  absence  of  fraud,  conoluBiTe.^  Conversely, 
tinder  a  contract  providing-  that  the  architect 's 
final  eertifieate  of  the  amount  due.  the  contractor 
shall  be  eonelusive  evidence  of  his  performance,  bis 
final  certificate  is  in  effect  an  account  stated,  or  a 
liqaidation  of  the  amount  due  the  contractor  who 
is  not  required  in  the  first  instdnce  to  introduce 
evidence  to  sustain  his  claim.^' 

Beopenlng  of  dectsion  by  snbseqnent  engineer 
improper.  Where  an  engineer  changes  the  charac- 
ter of  a  particular  class  of  work,  and  classifies  it 
and  fixes  the  value,  his  decision  cannot  be  reopened 

DKty  to  gtv*  — rKleat*  eee  supra 

I  106. 

KafuMl  -MM  axonalnr  prodnotlon  ol 
e«rttflMto,  «to,  see  Bupro:  i  103. 

45.  Nefdllnger  v.  Onward  Conatr. 
Co.,  107  App.  Dlv.  398.  96  NYS  1H8 
mem  [aff  44  Misc.  666,  90  NYS  116. 
and  aff  188  N.  Y.  672  mem,  80  NE 
1114  mem]. 

40.  McCormlck  v.  St.  LoulS,  166 
Uo.  316.  66  SW  1038. 

47.  Ferffuson  v.  Cbrlstensen,  69 
CoJo.  42,  147  P  862. 

4B.  Hurray  v.  Reg.,  26  Can.  S.  C. 
103. 

49.  Wright  T.  Mayer,  (Tex.  Civ. 
A.)  26  SVT  1122. 

60.  Bavaria  Inv.  Co.  v.  Waahlng- 
ton  Brick,  etc.,  Co..  82  Wash.  187,  144 
P  68;  Ounn  v.  Hudson's  Bay  Co.,  24 
Man.  388. 

51.  U.  S. — Crane  El.  Co.  v.  Clark, 
!0  Fed.  706,  26  CCA  100;  Elliott  v. 
Missouri,  etc.,  R.  Co.,  74  Fed.  707,  21 
CCA  3. 

Ark. — Boston  Store  v.  Sehleater,  88 
Ark.  213,  114  SW  241. 

Colo. — Sterllnc  Hvrd,  44  Colo. 
436,  98  P  174. 

Ga. — Cannon  v.  Hunt,  118  Ga.  601, 
38  SE  988. 

111.— Taylor  v.  Renn,  7»  111.  181; 
Korf  V.  Lull,  70  111.  420. 

Mass. — lioftus  V.  Jorjorlan.  194 
Mass.  166,  80  NE  236. 

N.  H — Smith  V.  BoBtfln,  etc.,  R. 
Co.,  36  K.  H.  468. 

N.  J.— Gerlsch  v.  Herold,  82  N.  J. 
L.  605.  83  A  892,  AnnCasl913D  627. 

N.  Y. — Bums  V.  New  York,  69 
App.  Dlv.  214,  74  NYS  697  [aff  31 
Mlsa  316.  63  NYS  1078];  Zimmerman 
V.  German  Evangelical  Lutheran 
Immanuel's  Church,  11  Misc.  49,  31 
NTS  846. 

Or. — Williams  v.  Mount  Hood  R., 
etc..  Co..  67  Or.  251,  110  P  490.  Ill 
P  17,  AnnCaBl913A  177  and  rote. 

Pa.— O'Reilly  v.  Kerns,  52  Pa.  214. 

Tex. — Buchanan  v.  Glbba,  (Civ.  A.) 
166  SW  914. 

Wash. — Northwestern  Marble,  etc., 
Co.  V.  Megrath,  72  Wash.  441,  130  P 
484. 

Eng. — Goodyear  v.  Weymouth, 
Harr.  &  R.  67. 

Can. — Peters  v.  Quebec  Harbour 
Comrs.,  19  Can.  S.  C.  686. 

[a]  mat  provision  aa  to  refer- 
■nee  of  ttmites  embraoea. — A  pro- 
vision In  a  building  contract,  refer- 
ring to  the  architect  "all  disputes, 
.  .  .  and  all  questions  of  doubt  as  to 
the  tenor  and  Intention  of  the  draw- 
ings and  speclllcatlonB,  or  of  the  con- 
tract," embraces  the  question  whether 
the  contractor  and  his  sureties  are 
bound  to  refund  to  the  owner  of  the 
building  the  amount  paid  by  him  on 
a  mechanic's  lien,  where  the  contract 

firovldes  that  the  contractor  shall  de- 
iver  the  bulldinc  free  from  all 
claims,  and  shall  furnish  at  his  own 
cost  all  nacensarr  materials.  Bar- 


clay T.  Deckerhoof.  171  Pa.  178,  S8  A 

71. 

(bl    AM  to  plana  aaft  apMlfleatloBa. 

— ilj  A  atlpulaUon  making  the  archi- 
tect's decision  conclusive  as  to  the 
construction  or  meaning  of  the  plans 
and  specifications  does  not  apply  to 
a  dispute  relative  \o  the  construction 
of  the  contract  (Isaacs  v.  Dawson,  70 
App.  Dlv.  232,  75  NTS  S87  [aff  174  N. 
Y.  637  mem,  66  NE  1110  mom]),  (2) 
or  aa  to  the  character  and  quality  of 
the  workmansbip  and  material 
(Welch  V.  Hubschmltt  Bldg.,  etc., 
Co.,  61  N.  J.  L.  67,  38  A  8245. 

[cl  A  proTlsloB  tliat  any  dispute 
OT  dwerenoe  arising  with  the  con- 
tractors In  any  way  relating  to  the 
contract  or  any  question  arising  be- 
tween any  of  the  several  contractors 
relating  to  the  proposed  building 
shall  be  settled  'by  the  architect 
whose  declafon  shall  be  absolute 
and .  final  applies  only  to  disputes 
aa  to  the  mode  of  carrylni  on 
the  several  works,  and  not  to  differ- 
ences between  the  contractors  and 
their  employers  as  to  extras.  Pashby 
v.  Birmingham,  18  C.  B.  2,  86  ECL  2, 
1S9  Reprint  1262. 

id]  SUTsrenoes  between  teeljriit 
I  sxprssa  ohaiw  on  material  for 
building  are  not,  after  an  arrange- 
ment with  reference  thereto,  within 
a  building  contract  providing  for 
arbitration  of  disputes.  Memphis 
Trust  Co.  v.  Brown-Ketchum  Iron 
Works,  166  Fed.  398,  98  CCA  163. 

53.  Hebert  v.  Dewey,  191  Mass. 
403,  77  NE  828  (holding  that,  under 
a  building  contract  providing  for 
three  payments  during  the  progress 
of  the  work  and  a  fourth  after  its 
completion,  and  that  In  each  case  a 
certificate  shall  be  obtained  from  the 
architect  that  the  work  Is  done  in 
accordance  with  the  plans  and  speci- 
fications, and  that  he  considera  the 
payment  properly  due,  said  certifi- 
cate, hpwever.  In  no  way  to  lessen 
the  total  and  final  reaponelblnty  of 
the  contractor,  and  not  to  exempt 
him  from  liability  to  replace  work,  if 
it  Is  afterward  discovered  to  have 
been  done  III,  or  not  according  to  the 
plana  and  specifications,  auch  cer- 
tlflcatea  are  final  as  to  all  matters 
within  the  knowledge  of  the  archi- 
tect at  the  time  of  giving  them). 
See  also  supra  %  106. 

63.  U.  S.— Penn  Bridge  Co.  v.  Ker- 
shaw County,  226  Fed.  728.  141  CCA 
484;  Newman  v.  O.  S..  81  Fed.  122. 

Ala.— Shriner  v.  Craft.  166  Ala. 
146,  168,  61  S  884.  189  AmSR  19,  28 
LRANS  460  [clt  Cyc]. 

Ark. — Boston  Store  v.  Schleuter,  88 
Ark.  213,  114  SW  242;  Hot  Springs 
R.  Co.  V.  Maher.  48  Ark.  622,  8  SW  639. 

Conn. — George  S.  Chatfleld  Co.  v. 
O'Neill,  89  Conn.  172,  92  A  133. 

Md. — Baltimore  v.  Ault,   126  Md. 
402.  94  A  1044. 
Masa. — EMrans  v.  Middlesex  County. 


and  rensed  by  a  sabseqaent  engineer.^ 

BownL  An  approval  of  work  by  .an  aiehiteofe 
who  is  sole  arbiter  between  the  parties  as  to  the 
eharaoter  of  the  materials  used  cannot  be  reversed 
to  the  injury  of  the  builder.*" 

Appeal  to  arbitrators.  Where  the  eontraet  pro- 
vides that  either  party,  if  dissatisfied  with  the 
arcfaiteot's  deeisioD,  may  Appeal  to  arbitrators, 
the  arohiteot's  deoiuon  is  eonolusive  unless  such  an 
appeal  is  duly  taken." 

116}  (2)  QnaiUeatkM  Hid  Uadtetkna  In  Gen- 
end.  The  architect's  or  other  person's  deeisionr 
estimate,  or  certificate  mi^  have  a  eonelnnve  and 
binding  effeet  only  where  it  ooneems  matters  within 
the  scope  of  the  submission  to  him'^  and  within  his 
knowledge  at  the  time  of  giving  it,"*  and  only  when 
it  is  made  in  the  exercise  of  an  honest  judgment,** 
and  is  not  the  result  of  fraud,  bad  faith,  or  mis* 
take.*^  Such  a  deci^on,  estimate,  or  certificate  is 
not  binding  as  to  matters  outside  of  those  author- 
ized by  the  contract  to  be  passed  on/"  if  not  pro- 

209  Maes.  474,  96  NE  897;  Gbapman 
V.  Lowell.  ♦  Cush.  378. 

Mich.— Prohllch  v.  Klein,  160  Midi. 
142,  126  NW  14;  Wlldey  v.  Fractional 
School  Dlst.  No.  1,  26  Mtcb.  419. 

Minn. — Tralnor  v,  Worman,  88 
Mtnn.  484,  .24  NW  297. 

Mo.— McCormlck  v.  St.  Louis.  166 
Mo.  815,  66  SW  1088. 

N.  H. — Smith  v.  Boston,  etc,  R. 
Co.,  86  N.  H.  468. 

N.  J. — Central  Union  Stoi^  Tarda 
Co,  V.  Uvalde  Asphalt  Pav.  Co..  82 
N.  J.  Eg.  246,  87  A  236. 

Oh. — Kane  v.  Ohio  Stone  Co.,  89 
Oh.  St.  1. 

S.  D. — Setm  v.  Krause.  13  S.  D. 
630.  83  NW  688. 

Tenn,- — East  Tennessee,  etc..  R. 
Co.  v.  Central  Lumber,  etc.,  Co..  96 
Tenn.  688,  32  SW  636. 

Tex. — Boettler  v.  Tendick,  73  Tex. 
488,  11  SW  497,  6  LRA  270:  Ball- 
Carden  Co.  v.  Ridgell,  (Civ.  A.)  171 
SW  609. 

Utah. — Ryan  v.  Curlew  Irr.,  etc, 
Co^86  Utah  882,  104  P  218. 

Wash. — Use  V.  .^na  Indemn.  Co., 
65  Wash.  487,  104  P  787. 

Eng. — Ormes  v.  Beadel,  2  Oiffard 


166.  66  Reprint  70  [aff  80  L.  J.  Ch.  11. 

Alta.— Alberta   Bldg.   Co.   v.  Cal- 
gary, 16  WeatLR  443. 
See  also  infra  fi  117. 

[a]  SeTorltT  of  award  ne  grovna 
for  aTOlOaBca. — However  severe  an 
award  may  be  in  Its  efTects,  it  will 
not  be  relieved  against  if  fairly  and 
impartially  made.  Ormes  v.  Beadel, 
2  Glflard  166,  66  Reprint  70  [aff  30 
U  J.  Ch.  IJ. 

[b]  A  daelslon  wSdoh  la  not  the 
rssnlt  of  Xt»  eaglneer'a  honest  Jndg- 
xnent,  but  the  mere  expression  of  his 
views,  or  of  the  influence,  whetber 
Intentionally  or  innocently  exercised, 
of  others,  la  without  force.  Balti- 
more V.  Ault.  126  Md.  402,  94  A  1044. 

[c]  rinding  of  rood  faltb^A 
finding  that  a  decision  of  an  archi-. 
tect  was  not  fair  nor  made  on  reason- 
able vrounds,  and  that  the  architect 
was  In  no  position  to  make  a  fair 
and  reasonable  award,  and  did  not  do 
so,  although  he  honestly  tried  within 
his  limltatlona,  negatives  a  finding  of 
fraud  or  had  faith  on  his  part,  and 
is  equivalent  to  a  finding  that  he 
acted  In  good  faith.  George  S.  Chat- 
fleld Co.  V.  O'Neill,  89  Conn.  172,  03 
A  133. 

Veoessity  of  axerolalnr  bonsat 
Judgmant  see  supra  S  106. 

6%.    See  infra  {  117. 

6S.  Ark. — Boston  Store  v.  Schleu- 
ter, 88  Ark.  213,  114  SW  241. 

(ia. — Cannon  v.  Hunt,  118  601. 
38  SE  988. 

111. — Michigan  Ave.  M.  E.  Church 
V,  Hearson,  41  III.  A.  89;  Nelson  v. 
Pickwick  Associated  Co.,  80  III.  A. 
832:  Busse  v.  Agnew.  lo  III.  A.  627. 

Mlch.~Walker  v.  Syms,  118  Mich. 
188,  76  NW  320.  /  V^^^^L 
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[§§  116-117 


Tided  for  in  the  contraet^^  or  if  the  eontraet  is 
Twd."  Where  there  is  no  conflict  between  the  pzo- 
viaion  for  a  final  eertifleate  and  a  provision  for  an 
express  warranty,  a  final  certificate  is  not  ebneln- 
sive  of  the  ri|^t  to  recover  for  a  breaeh  of  the 
warranty* 

A  Babeontractor  is  not  bound  by  such  decision, 

estimate,  or  certificate,  unleas  the  provision  therefor 


ia  made  a  part  of  his  eontraflt."  . 

[f  117]  (3)  la  Case  of  TtwaA  or  Mistake.'*  It 

may  be  stated  geD«>^y  that  a  certificate,  estimate 
detenuination,  or  decision  of  an  aiehiteet,  engineer, 
or  other  person,  may  be  impeached  for  fraud  or 
such  gross  mistake  as  would  imply  bad  faith  or  s 
ffulnre  to  aercise  an  honest  judgment,"  as  where 
he  has  knowingly  and  willfully  disr^arded  his 


N.  Y.— Olacius  V.  Black,  60  N.  T. 
146,  AmR  449;  Decbert  v.  Munici- 
pal Blectrlc  Light  Co.,  39  App.  Dtv. 
490,  57  NTS  22B;  Fowler  v.  Buahby. 
69  Misc.  341,  126  NTS  890;  St.  John 
V,  Potter,  19  NTS  230. 

Pa. — Harlow  v.  Homestead,  194  Pa. 
67,  46  A  87. 

Wash. — Bavaria  Tnv.  Co.  v.  Waah- 
Ington.  etc.,  Co.,  82  Wash.  187,  144  P 
68;  Dyer  v.  Middle  Kittitas  Irr.  Dlst., 

40  Wash.  238.  82  P  301. 

[a]  ninstratloiu. — ( 1)  A  clause 
providing  that  the  architect's  deci- 
sion shall  be  binding  on  both  parties, 
"as  to  the  Interpretation  of  the  draw- 
ings and  specifications,  and  as  to  the 
quality  or  quantity  of  work  or  ma- 
terials, or  any  other  matter  con- 
nected with  the  work,  furnishing 
materials,  or  In  settlement  of  this 
contract,"  does  not  Include  a  claim 
for  damages  for  unreasonable  delay 
In  performing  the  contract.  Michi- 
gan Ave.  M.  E.  Church  v.  Hearson. 

41  III.  A.  89.  (2)  A  clause  providing 
that  the  decision  of  the  architects 
shall  be  final  and  binding  In  case  the 
parties  fail  to  agree  as  to  the  value 
of  extra  or  deducted  work  or  the 
amount  of  extra  time,  or  in  case  of 
any  dlaagreement  between  the  part- 
lea  relating  to  the  performance  of 
any  covenant  or  agreement  contained 
in  the  contract,  does  not  cover  a 
claim  made  by  the  builder  for  the 
recovery  of  damageB  reaultlnff  from 
a  delay  caused  by  the  failure  of 
other  contractors  to  complete  the 
work.  Nelson  v.  Pickwick  Associ- 
ated Co.,  30  111.  A.  833.  <»)  A  Clause 
providing  that,  if  any  difference 
should  arise  between  the  parties  lit 
relation  to  the  contract,  or  the  work 
to  be  performed  under  It,  the  deci- 
sion of  the  architect  should  be  final 
does  not  render  binding  a  decision  on 
the  claim  of  the  owner  for  a  bill  for 
merchandise  sold  to  the  builders,  as 
such  claim  was  entirely  outside  of 
the  contract  Busse  v.  Agnew,  10 
111.  A.  627.  (4)  A  contract  providing 
for  a  determination  by  the  architect 
of  all  questions  arising  as  to  the 
true  Intent  and  meaning  of  the  plans 
and  specifications  does  not  authorize 
him  to  decide  a  disputed  method  of 
measurement  of  brick  used  In  the 
walls.  Walker  v.  Syms,  118  Mich. 
183,  76  NW  320.  (B)  Under  a  con- 
tract to  do  work  according  to  defi- 
nite plans  and  specifications,  without 
any  responsibility  as  to  result,  reten- 
tion of  pay  by  an  engineer  until  cer- 
tain work  is  made  perfect,  although 
a  defect  is  not  due  to  a  failure  of 
the  builder  fully  to  perform  bis  un- 
dertaking, tfl  not  Justified  by  a  pro- 
vision that  the  engineer  shall  deter- 
mine the  amount  or  the  quality  of 
the  work  to  be  paid  for,  and  shall 
decide  all  questlojis  arising  relative 
to  the  execution  of  the  contract  by 
the  builder,  and  that  his  estimates 
and  decisions  shall  be  conclusive. 
Harlow  v.  Homestead,  194  Pa.  67,  46 
A  87.  <6)  Under  a  contract  for  the 
construction  of  an  Irrigation  ditch, 
providing  that  the  decision  of  the 
engineer  shall  be  final  as  to  the 
meaning.  Intent,  and  purport  of  the 
plans  and  specifications,  the  engi- 
neer has  no  power  to  vary  the  mean- 
ing of  the  plain  terms  used  in  the 
contract,  and  his  estimate  as  to  the 
work  done  and  the  materials  used  is 
not  conclusive  evidence  of  such 
facts.  Dyer  v.  Middle  Kittitas  Irr. 
Dlst..  40  Wash.  238,  82  P  801. 

[b]  A  provision  that  the  oectlft- 
oate  of  the  arelilteot  ahaU  b«  ooB- 
OIvslTe  "on  aU  matters"  renders  such 


certificate  conclusive  only  as  to  those 
matters  which,  by  the  terms  of  the 
contract,  ar©  within  the  powers  and 
duties  of  the  architect.  Boston  Store 
v.  Schleuter,  88  Ark.  213,  114  SW  242. 

[c]  Aa  avoUteot'e  dMUlon  on 
matter*  whloh  an  not  wltUn  Ue  au- 
thority to  decide  is  a  mere  gratu- 
itous opinion  and  has  no  force  or 
eftect  whatever.  Fowler  v.  Bushby, 
69  Misc.  841,  126  NTS  890. 

56.  Schuler  v.  Bckert.  90  Mich. 
166.  61  NW  198.  See  also  White  v. 
Harrlgan,  41  Minn.  414,  48  NW  «9 
(where  the  building  contract  was 
made  with  a  city  but  did  not  provide 
that  the  decision  of  a  citv  building 
Inspector  as  to  whether  the  builder 
was  complying  with  a  city  ordinance 
should  be  final  and  conclusive  and 
the  ordinance  itself  did  not  assume 
to  give  his  decision  any  such  effect). 

[a]  A  eettUloate  of  a  gwisral  eon- 
tractor  without  authority  from  the 
owner  is  not  conclusive  against  the 
owner  In  favor  of  the  subcontractor. 
AsbestOllth  Mfg.  Co.  v.  Kerley,  129 
NTS  BU  (holding  that,  where  plain- 
tiff contracted  to  lay  certain  special 
flooring  In  defendant's  residence,  arid 
warranted  the  same  to  be  hard  and 
serviceable  when  laid,  a  certificate 
by  the-  general  contractor  that  the 
floors  had  been  cleaned  and  left  In 
good  condition  was  not  binding  as 
an  admission  of  the  owner.  In  the 
absence  of  proof  that  the  contractor 
had  authority  to  make  admissions 
of  that  character  blndlnr  on  the 
owner). 

[b]  The  owner,  is  not  houna  by 

the  approval  of  an  architect  or  an 
engineer  who  Is  employed  by  the 
owner  merely  to  see  that  the  work 
Is  properly  done.  McKlnney  v.  Page, 
32  Me.  518. 

BT.  Donnelly  v.  Adams,  115  Cal. 
129,  4S  P  »16  (holding  that,  where 
a  building  contract  la  void,  the  con- 
clusiveness or  Inconduslveness  of  an 
architect's  certificate  to  the  effect 
that  the  buUdlng  had  been  done  ac- 
cording to  the  contract  is  not  ma- 
terial, since  the  architect's  certifi- 
cate, deriving  whatever  faults  It  may 
possess  from  the  contract  Itself,  Is 
deprived  of  all  efBcacy). 

6S.  Condlct  V.  Onward  Constr.  Co., 
210  N.  T.  88,  103  HE  886. 

89.  Modern  Steel  Structural  Co. 
V.  English  Constr.  Co.,  129  Wis.  31. 
108  NW  70. 

00.  rrand  or  mlstafce  as  exonsing' 
nonprod  notion  of  oertUoate  by 
hnllder  see  supra  I  104. 

61.  U.  S.— Ripley  v.  U.  B.,  223  U. 
S.  696,  82  set  362,  56  L.  ed.  614;  Cin- 
cinnati Second  Nat.  Bank  v.  Pan- 
American  Bridge  Co.,  183  Fed.  391, 
106  CCA  611;  Pruln -Bam  brick  Constr. 
Co.  v.  Ft.  Smith,  etc.,  R.  Co.,  140  Fed. 
466;  North  American  R.  Constr.  Co. 
v.  McMath  Surveying  Co..  116  Fed. 
169,  64  CCA  27;  U.  S.  v.  Walsh.  108 
Fed.  602  [rev  on  other  grounds  116 
Fed.  697,  62  CCA  4i9J;  Breyman  v. 
Ann  Arbor  R.  Co..  86  Fed.  679:  Crane 
El.  Co.  v.  Clark,  80  Fed.  705,  26  CCA 
100;  Elliott  V.  Missouri,  etc.,  R.  Co., 
74  Fed.  707.  21  CCA  3;  Sweeny  v. 
U.  S..  15  Ct.  CI.  400  [aff  109  U.  S.  618, 
3  set  344,  27  L.  ed.  10631. 

Ala.— Shriner  v.  Craft.  166  Ala-  146, 
15<,  61  8  884,  189  AmSR  19,  28  LRA 
NS  460  [cit  Cyc]. 

Ark.— Boston  Store  v.  Schleuter,  88 
Ark.  213,  114  SW  242;  Hot  Springs 
R.  Co.  V.  Maher.  48  Ark.  622,  8  SW 

Cal. — ^American-Hawaiian  Engi- 
neering, etc.,  Co.  V.  Butler,  IGS  Cal. 
497,  183  P  280:  Moore  v.  Kerr,  66 


Cal.  619,  4  P  542;  Dlngley  v.  Greene, 
64  Cal.  333. 

Colo. — Fersuson  v.  Chrlstensen,  69 
Colo.  42,  147  P  362. 

Ida. — Nelson  Bennett  Co.  v.  Twin 
Falls  Land,  etc.,  Co.,  14  Ida.  6,  93  P 
789;  Thompson  v.  Bradbury, -5  Ida. 
760,  61  P  768. 

111. — Brownell  Impr.  Co.  v.  Crltcli- 
fleld.  197  III.  61,  64  NE  332  [atT  9t 
III.  A.  841:  Lull  V.  Korf,  84  111.  225; 
Taylor  v.  Renn,  79  III.  181;  Coey  x. 
Lehman,  79  III.  173;  Snel]  v.  Brown. 
71  III.  133;  MeAuley  v.  Carter,  22  III. 
B3:  Davis  v.  Gibson,  70  111.  A.  273. 

Kan. — Edwards  v.  Hartshorn,  73 
Kan.  19,  82  P  520.  1  LRANS  ID&D 
and  note. 

Ky. — Covington  v.  Limerick,  40  SW 
254,  19  KyL  830. 

Mich. — Kelly  v.  Muskegon  Public 
Schools.  110  Mich.  529,  68  NW  282. 

Mlnn.^ — St.  Paul,  etc.,  R,  Co.  v. 
Bradbury,  42  Minn.  222,  44  NW  1. 

Mo.— Eldridge  V.  Fubr.  69  Mo.  A 

Nebr.— Smith   v.   White,    6  Nebr. 

406. 

N.  Y.— Farrell  v.  Levy,  139  App. 
DIv.  790,  124  NYS  439;  Neldllnger  t. 
Onward  Constr.  Co.,  107  Apn.  Dlv. 
S9S,  96  NTS  1148  mem  [aff  44  Misc. 
565.  90  NYS  116,  and  aff  188  N.  T. 
672  mem,  80  NE  1114  mem];  Tilden 
V.  Buffalo  Office  Bldg.  Co.,  27  App. 
Dlv.  610.  60  NYS  611;  Amsterdam 
Sewer  Comrs.  v.  Sullivan,  1 1  App. 
Dlv.  472,  42  NTS  358  [aff  162  N.  T. 
694  mem,  67  NE  1123  mem];  White- 
man  V.  New  York,  21  Run  117; 
Weeks  v.  Little,  47  N.  Y.  Super.  1 
[mod  89  N.  Y.  666];  Jones  v.  New 
York,  32  Misc.  211,  66  NTS  747  [aff 
60  App.  Dlv.  161,  70  NYS  46.  and  aff 
174  N.  T.  617  mem.  66  NE  1113 
mem]:  Gay  v.  Hasklns,  8  Misc.  616. 
30  NTS  191. 

N.  C. — McDonald  v.  MacArthar 
Bros.  Co..  164  N.  C.  122,  69  SE  832. 

Oh. — Kane  v.  Ohio  Stone  Co.,  i9 
Oh.  St.  1. 

Tenn. — Chandler  v.  Wheeler,  (Ch, 
A.)  49  SW  278. 

Tex. — Kllgore  v.  North  W«t 
Texas  Baptist  Educational  Soc.,  89 
Tex.  466,  36  SW  146;  Buchanan  r. 
Gibbs,  (Civ.  A.)  166  SW  914;  Kettler 
Brass  Mfg.  Co.  v.  0"NeH.  67  Tex. 
Civ.  A.  568,  122  SW  900;  Brln  v.  Mc- 
Gregor, (Civ.  A.)  46  SW  923. 

Va. — Johnston  v.  Bunn,  114  Va. 
222,  76  SE  310. 

Wash.— McKtvor  v.  Savage,  60 
Wash.  13S,  110  P  811;  Use  v.  JEtia. 
Indemn.  Co..  66  Wash.  487,  104  P 
787. 

W.  Va. — Parr  v.  Howell.  74  W.  Va 
418,  82  SE  126. 

Wis. — J.  Q.  Wagner  Co.  v.  Cawker, 
112  Wis.  632,  88  NW  699;  McAlplne 
V.  St.  Clara  Female  Academy,  101 
Wis.  468.  78  NW  173:  Baasen  t. 
Baehr,  7  Wis.  616. 

Eng. — Scott  V.  Liverpool  Corp.,  !7 
L.  J.  Ch.  641. 

Alta. — Alberta  Bldg.  Co.  v.  Cal- 
gary, 16  WestLR  443. 

Ont. — Price  v.  Forbes,  38  Ont  L. 
186.  7  OntWN  712. 

N.  W.  Terr. — McLeod  v.  Wilson,  t 
Terr.  L.  812. 

[a]  A  fallnre  to  oonstOer  all  nat- 
ters sVlnilttea  to  him  Is  to  that  ex- 
tent a  fraud  on  the  party  discrimi- 
nated against.  Anderson  v.  Imhoft. 
34  Nebr.  336.  61  NW  864.  ^ 

[bi  A  eonoealment  of  Oefeots  V 
the  DOlldev  would  be  fraud  on  the 
owner  and  would  render  a  declBi«> 
not  binding  on  him.  Kane  v.  Ohio 
Stone  Co.,  89  Oh.  St.  1.   

[c]   The  erUeaea  nrast  be 
and  ooBTlaslBf  and  must  spint  ma 


I*  and  must  mi 


For  latsr  ensea,  asvslovmeafts  and  shaacss  In  the  law  see  cumulative  Annotations,  g^p^^tf^ 
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duty.*'  Either  party  may  allege  and  prove  in  avoid- 
anee  of  the  certificate  that  the  arehiteet  aeted 
frandulently  or  in  bad  faith.""  Thus,  where  the 
work  is  f^iproTed  by  the  architect  or  engineer,  and 
bis  eertifieiUie  is  iaaaed  in  performance  of  a  fraudu- 
lent agreement  or  understanding  between  him  and 
the  contractor,  the  certificate  is  not  eoncluaive  as 
against  the  owner,  and  the  latter  may,  after  estab- 
lishing SQ^  fraud,  show  that  the  work  was  not  in 
fact  properly  performed.**  So  also  collusion  be- 
tween the  architect  and  the  owner  may  eonatitnte 
fraud  against  the  builder." 

HiSfeue.  The  architect's  or  engineer's  certificate 
of  approvid  may  also  be  attacked  and  a  failure  to 
perform  shown  where  the  certificate  is  issued  under 
a  mistake;""  but  it  has  been  held  that  a  mere  error 


reasonable  certainty  to  mistake, 
fraud,  or  collusion.  J.  G.  Wagner 
Co.  V.  Cawker,  111  Wis.  6>2,  SB 

699. 

[d]    Vrand.  Aonld  act  iM  pTMUnMI 

( 1 )  merely  because  the  architect 
estimates  work  done  pursuant  to  the 
contract  as  less  than  the  measure- 
ment of  the  work  actually  done. 
Snell  V.  Brown,  71  111.  133.  (2>  The 
fact  that  the  architects,  named  to 
decide  disputes  as  to  the  meaning  of 
plans,  worKtng,  drawings,  and  specia- 
cations,  drew  the  plans  and  speciflca'- 
tlons  and  were  to  receive  as  their 
compensation  a  percentage  of  the 
total  cost  of  building  does  not  war- 
rant an  Inference  of  fraud  In  their 
decision.  Kelly  v.  Muskegon  Public 
Schools.  110  Mich.  B29,  68  NW  S82. 
<3)  But  where  the  architect  had,  un- 
known to  the  builder,  assured  the 
building  owner  that  the  cost  of 
building  would  not  exceed  a  specified 
amount.  It  was  held  that  a  decision 
of  the  architect,  as  to  the  amount 
to  be  paid  to  the  builder,  made  under 
such  Dlas,  was  not  binding  on  the 
builder.  Kemp  v.  Rose,  1  OifEard 
268.  6S  Reprint  SIO.  (4)  Fraud  Is  not 
shown  where  an  engineer  allows.  In 
hts  final  certificate,  for  all  that  the 
contract  authorizes,  even  If  he  thinks 
the  builder  entitled  to  an  allowance 
for  certain  work  and  that  he  had  the 
right  to  give  the  contractor  credit 
therefor  on  the  final  certificate. 
O'Brien  v.  New  York.  139  N.  Y.  548, 
35  NE  323.  142  N.  Y.  671,  37  NB  465 
[aflr  65  Hun  112,  19  NTS  793].  <5) 
That  work  specified  In  a  certificate  is 
not  entirely  completed  does  not  show 
fraud  on  the  part  of  the  architect. 
Lincoln  V.  Schwarts,  70  111.  134.  (6) 
The  failure  of  an  arbitrator  clearly 
to  recite  in  the  award  the  action  of 
one  of  the  parties  In  Us  attendance 
before  the  arbitrator,  Its  attempted 
withdrawal  of  the  submission,  and 
the  arbitrator's  previous  attitude 
toward  the  question  of  responsibility 
for  the  contractor's  delay  Is  not  suf- 
ficient to  indicate  absence  of  good 
faith  or  an  honest  exercise  of  Judg- 
ment on  the  arbitrator's  part.  Mem- 

Fhls   Trust  Co,   v.  Brovn-Ketchum 
ron  Works,  1S8  Fed.  S98,  9t  CCA 
162. 

ea.  Ollmore  v.  Coortner,  158  111. 
432,  41  1028;  Shell  V.  Brown,  71 
HI.  133. 

63.  Ferguson  v.  Chrlstensen,  69 
Colo.  42.  147  P  8B2. 

64.  U.  S. — Sheffield,  etc..  Coal,  etc.. 
Co.  V.  Gordon.  161  XI.  S.  286,  14  SCt 
343.  38  L.  ed.  164. 

Fla, — Wilcox  V,  Stephenson,  30  Fla. 
377.    11   8  669. 

m.— Vermont  St.  M.  E.  Church  v. 
Brose,  104  111.  20<;  Davis  v.  Gibson, 
70  111.  A.  273:  Haunroth  V.  Peters,  60 
111.  A.  366:  Davidson  v.  Provost,  36 
III.  A,  126. 

Mich.— Prohllch  v.  Klein,  160  Mich. 
142,  126  NW  14. 

Nebr. — Sarpy  County  School  Dist. 
No.  27  V.  Randall.  6  Nebr.  408. 

N.  T. — Wyckoff  v.  Meyers.  44  N.  T. 
143;  Schultse  v.  Goodsteln,  82  App. 
DIv.  316.  81  NYS  946  [rev  on  Other 
grounds  180  N.  Y.  248.  78  NE  211; 
Weeks  v.  LitU*.  47  N.  T.  Super.  1 


[mod  89  N.  Y.  6««J:  Gay  v.  Hasktos, 
8  Misc.  626,  30  NTS  191. 

Tenn. — Chandler  v.  Wheeler,  (Ch. 
A.)  49  SW  278. 

Tex. — Johnson  v.  White.  (Civ,  A.) 
27  SW  174. 

Wash.— Schmidt  v.  North  Yakima. 
12  Wash.  121,  40  P  790. 

Wis.— Tetx  v.  Butterfleld,  64  Wis. 
242,  11  NW  581,  41  AmR  29. 

Bng. — Bliss  V.  Smith,  34  Beav.  608, 
5S  Reprint  732:  South-EIasteni  R.  Co. 
v.  Warton,  2  F.  ft  F.  467. 

Ont. — Hamilton  v.  Tlneberg,  4  Dom 
LR  827,  2  OntWN  1837,  12  OntWR 
238. 

[a]  Thnm  where  the  final  certifi- 
cate of  an  architect  was  Issued  be- 
fore the  completion  of  the  work,  with 
knowledge  that  certain  specifications 
had  not  been  compiled  with,  and  bn 
the  condition  that  the  contractor 
should  do  certain  things,  not  Includ- 
ing compliance  with  such  specifica- 
tions, the  certificate  was  Issued  In 
fraud  of  the  owner  and  was  not  bind- 
ing on  him.  Frohllch  v.  Klein,  160 
Mfch,  142,  126  NW  14. 

[b]  Gonnslon  not  sltown. — Colhi- 
slon  between  an  architect  and  a  con- 
tractor, sufficient  to  Invalidate  the 
former's  decision  which,  by  contract, 
was  final  as  to  the  value  of  work 
performed  or  materials  furnished  for 
defendant.  Is  not  shown  by  the  facts 
that  the  architect  did  not  make  any 
measurements  nor  obtain  any  ac- 
count of  quantities,  and  that  he  ac- 
quiesced In  the  amount  plaintlfE 
clalraed  therefor.  Hamilton  v.  Vtne- 
berg,  4  DomLR  827,  3  OntWN  1837, 
22  OntWR  228, 

[c]  neadlitg  ud  proof. — Where 
the  owner  avers  that  the  certificate 
was  procured  by  collusion  and  con- 
spiracy between  the  builder  and  the 
architect,  to  cheat  and  defraud  him, 
evidence  is  admissible  tending  to 
prove  such  conspiracy  and  fraud,  and 
that  the  building  is  not  erected  ac- 
cording to  the  terms,  plans,  and 
specifications  of  the  contract,  or  In 
a  good  workmanlike  manner.  Sarpy 
County  School  Dist.  No.  27  v.  Ran- 
dall, 6  Nebr.  403. 

65.  Pittsburg  Terra-Cotta  Lumber 
Co.  v.  Sharp,  190  Fa.  256,  42  A  686; 
Fay  v.  Lester  Piano  Co.,  39  Pa. 
Super.  87  (holding  that,  in  an  action 
for  a  balance  on  a  building  contract 
which  provided  that  the  work  should 
be  done  under  the  direction  of  the 
architect  whose  decision  should  be 
conclueK'e.  a  verdict  for  plalntlfF  will 
be  sustained,  where  there  is  evidence 
that  defendant  refused  to  pay  plain- 
tiff, not  because  he  had  not  fully  per- 
formed the  contract,  but  because  he 
would  not  do  something  which  he 
was  not  under  obligation  to  do,  and 
that  the  architect  refused  to  give  the 
certificate  because  plaintiff  would  not 
comply  with  the  demand  of  defend- 
ant): Mills  V.  Paul.  (Tex.  Civ.  A.)  30 
SW  656  [rev  on  other  grounds  89  'rex. 
162.  34  SW  981;  Lawrence  v.  Kern, 
3  S&sk.  L.  263,  14  WestLR  237. 

[a]  The  rale  that  a  ooatraotor  la 
boud  hr  a  eoWUtloB  In  his  oontraet 
making  the  employer's  engineer  the 
interpreter  of  the  contract  and  the 
arbiter  of  all  disputes  arising  under 


of  judgment  is  no  ground  for  impeaching  the  de- 
cision, estimate,  or  certificate,"  although  some 
errors  may  be  corrected  in  equity."* 

Negligence.  If  the  architect  or  the  ffligineer  is 
grossly  n^ligent  in  certifying  the  execution  of  the 
work,  hia  certificate  of  approval  is  not  eonelusive 
against  the  owner."' 

Eemedy."  In  those  jurisdictions  in  which  an 
equitable  defmse  is  not  admissible  in  an  action  at 
law,  the  decision  or  estimate  of  an  ar^itect  or  an 
engineer  cannot  be  attacked  for  &aud  or  other  ex- 
trinsic matters,  in  an  actiim  at  law,  if  timely  objec- 
tion is  made,  but  resort  must  be  had  to  equity." 
Under  the  codes  and  practice  acts,  however,  abol- 
ishing the  distinctions  between  law  and  equity,  or 
permitting  the  interposition  of  equitable  defenses 

It  does  not  extend  to  a  case  where 
the  named  engineer,  while  In  fact  the 
engineer  of  the  employer.  Is  de- 
scribed In  the  contract  as,  and  is 
supposed  by  the  contractor  to  be,  the 
engineer  ox  a  third  person.  Good  v. 
Toronto,  etc..  R.  Co.,  26  Ont.  A.  133 
[aff  30  Can.  S.  C.  114]. 

Se.  U.  S. — Sheffield,  etc..  Coal, 
etc.,  Co.  V.  Gordon,  161  U.  S.  286,  14 
SCt  348,  38  L.  ed.  164. 

Fla. — Wilcox  V.  Stephenson,  20 
Fla.  377,  11  8  669. 

III.— Davis  V.  Gibson,  70  HI.  A. 
273;  Davidson  V.  Provost.  36  111.  A. 
126. 

N.  T. — Wycko(t  V.  Meyers,  44  N. 
Y.  143:  Schultze  v.  Goodstein.  82 
App.  Dlv.  316,  81  NYS  946  [rev  on 
other  grounds  180  N.  Y.  248,  73  NB 
21]:  Gay  v.  Hasklns,  8  Mlac.  626,  SO 
NYS  191. 

Oh. — Cleveland  v.  Grtflen,  27  Oh. 
CIr.  Ct.  167. 

[a]  A  palpable  mistake  appear- 
Ing  om  the  fa«e  of  the  decUilon  is 
ground  for  Impeachment.  Amster- 
oam   Sewer  Comrs.  v.   Sullivan,  11 


App.  DIv.  472.  42  NYS  368  [aff  162 
N.  Y.  594  mem.  57  NE  1123  mem]. 

67.  U.  S. — Mitchell  v.  Doiigtrerty, 
86  Fed.  869. 

III.— Snell  V.  Brown,  71  III.  133. 

N.  Y.— O'Hehlr  v.  Central  New 
England  R.  Co..  162  App.  Dlv.  677, 
137  NYS  627;  Whlteman  v.  New 
York,  21  Hun  111. 

Wis.— UoAlpine  v.  St.  Clara  Fe- 
male Academy,  101  Wis.  468,  78  NW 
173. 

Eng. — Stevenson  v.  Watson,  4  C 
P.  D.  148;  Lapthome  v.  St.  Aubyn. 
Cab.  ft  K.  486. 

Can. — Peters  v.  Quebec  Harbour 
Comrs.,  19  Can.  S.  C.  686. 

68.  Cleveland  v.  Orillen.  27  Oh. 
Cir.  Ct.  167:  State  v.  Cuyahoga 
County,  21  Oh.  Cir.  Ct.  780,  12  Oh. 
Cir.  Dec,  328  (holding  that,  where 
an  erroneous  construction  of  a  pub- 
lic contract  is  given  by  an  engineer, 
and  a  classification  of  the  work  is 
made  on  an  erroneous  basis,  a  court 
of  equity  has  power  to  correct  such 
errors  In  a  proceeding  to  enjoin  pay- 
ment under  the  contract). 

68.  Chandler  v.  Wheeler,  (Tenn. 
Ch.  A.)  49  SW  278. 

[ai]  wuifnl  negleet,  refusal,  or 
absolute  Inoapadty  of  the  arbiter  to 
perform  his  duties  Is  ground-  for 
Impeachment.  Scott  v.  Liverpool 
Corp..  27  L.  J.  Ch.  641. 

70.  JUUef  agalHrt  kwkA  of  uU- 
tntor  gstteraUr  see  Arbitration  and 
Award  SS  488-543. 

71.  Cook  V.  Foley.  152  Fed.  41,  81 
CCA  237  (holding  that  final  estimates 
made  by  engineers  In  pursuance  of  a 
contract  between  the  parties  making 
such  estimates  final  and  conclusive, 
wben  made  the  foundation  of  an  ac- 
tion at  law,  or  when  interposed  as  a 
defense  to  an  action  at  law,  cannot 
be  impeached  for  fraud,  as  such 
gross  mistakes  as  imply  bad  faith, 
or  as  a  teilure  to  exercise  an  honest 
judgment  on  the  part  of  the  engi- 
neers If  timely  objection  is  made; 
but  for  such  relief  j^sort  must  be 
had  to  a  coui^  of  et 
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in  an  aetion  at  law,  tKe  jariBdietitm  of  eqnity  is 
not  ezelnsiTe." 

[(  118]  (4)  Ab  to  FrogreM  Oerttficates.  Where 
the  eompensation  is  payable  in  inatallmentB  as  the 

'  work  prepresses,  the  final  payment  beeoming  due  on 
the  completion  of  the  vork,  and  certifieates  of  ap- 
proTal  are  required  aa  a  condition  precedent  to  the 
right  to  demand  payment^  the  o^inoates  given  dur- 
ing the  progress  of  the  work  are  not  r^arded  as 
cohclnsiTe  that  the  work  therein  certified  to  was 
properly  performed,  and  the  architect  may  properly 
refuse  a  final  certificate  on  the  ground  that  the 
work  has  not  been  properly  done',  and  in  the  ab- 
sence of  such  a  certificate,  the  owner  may  claim 
damages  for  defects,  notwithstanding  the  progress 

•  eertificates." 

[$  U9]    (5)  As  to  Latent  Defects.   The  anihi- 


teet's  or  en^n^er's  eertifleate  of  approval  is  not 
condnrive  against  the  owner  as  regards  latent  de- 
fects in  the  performanee  of  the  work,  which  defects 
coiild  not  have  been  discovered  by  the  afthiteet  or 
engineer;^*  but  this  rule  does  not  apply  to  d^eets 
which  the  arehiteef  might  have  diMovered  by  the 
application  of  well  known  tests.'* 

120]  11.  Time  of  Perfomuiea"— a.  In  GenenL 
Subject  to  the  excuses  for  delay  hereinafter  consid- 
ered,^ or  to  waiver  of  the  stipulations  of  the  con- 
tract,'* it  is  the  duty  of  the  builder  to  perform  his 
contract  within  the  time  specified.*'*  Where  the  con- 
tract provides  that  performance  shall  be  in  not  less 
than  a  certain  time,  the  builder  has  all  of  such  time 
in  which  to  complete  the  work."  Where  the  contract 
is  to  be  performed  "by"  a  particular  time  it  must 
be  performed  before  such  time." 


73.    Sse  cases  supra  note  61. 

73.  '  Cal. — Coplfiw  V.  Durand,  163 
Cal.  278,  85  P  Si.  16  LRANS  191. 

Colo.— SterlliiK  V.  Hurd,  44  Colo. 
486.  98  P  174.  ^ 

111. — Davidson  v.  Provost,  36  III. 
A.  126. 

Mass. — Hebert  v.  I>ewey.  191  Mass. 
403.  77  NB  822. 

l4.  T.— Devlin  v.  New  York,  124 
App.  Dlv.  184.  108  NTS  789. 

Wis. — Ashland  I>lme,  etc.,  Co.  v. 
Shorea.  105  Wis.  122.  81  NW  136. 

Eng. — Cooper  v.  Uttoxeter  Burial 
Bd.,  11  U  T.  Rep.  N.  S.  666. 

[a]  A  MZtlfloata  t&at  an  InstaU- 
'  msnt  may  ba  paid  la  not  so  oon- 

«liislT«  as  to  prevent  the  owner  from 
showing'  negllfrent  pertormance  or 
omission  of  work..  Accordingly,  the 
owner  may  show  that  plans  and 
speclflcatlons  were  disregarded  by 
the  builder  in  material  aspects,  that 
certain  parts  of  the  work  and  ma- 
terials were  wholly  omitted,  and  that 
alterations  were  made  In  other  par- 
-  tioulars.  Davidson  v.  Provost,  36  111. 
A.  126. 

[b]  It  Is  net  parmlsiiUe  to  ra- 
Tlaa  a  prograse  oeztlfioata  on  which 
a  payment  Is  to  be  made,  where  the 
contract  limits  the  certiflcate  to  auch 
portions  of  the  building  as  have 
been  constructed  in  a  manner  satis- 
factory to  the  supervising  architect 
under  the  contract,  unless  the  re- 
vision Is  provided  for  by  the  con- 
tract; and,  In  this  respect,  a  pro- 
vision that  the  certiflcate  shall  not 
be  conelnalTO  is  not  sufllcient  aa  it 
should  be  construed  to  extend  only 
to  defects  that  are  not  discoverable 
by  the  exercise  of  ordinary  care  prior 
to  Its  issuance.  Ashland  lilme,  etc 
Co.  v.  Shores.  106  Wis.  1»,  81  NW 
W. 

74.  Blanchard  Bonnefield,  118 
Fed.  267.  68  CCA  447  (haldlnff  that, 
under  a  contract  for  construction, 
providing  that  payment  ts  to  be 
made  in  Ave  Installments,  four  aa 
the  work  progresses  and  the  fifth  a 
certain  number  of  days  after  the 
building  Is  complete,  delivered,  and 
accepted,  and  that  the  payments  are 
to  be  made  on  the  certificate  of  an 
architect  whose  certiflcate  is  to  be 
final  and  conclusive  that  the  work 
done  warrants  the  payments,  and 
also  providing  that  the  work  shall 
be  In  strict  accordance  with  the  plans 
and  specifications,  and  that  the  build- 
ing shall  be  delivered  clean,  In  good 
condition,  and  complete,  on  the 
understanding  that  the  work  will  be 
at  the  builder's  risk  until  accepted 
by  the  employer  or  his  assigns  as 
a  whole,  the  owner  Is  entitled  to 
have  the  building  delivered  In  good 
condition  according  to  the  specifica- 
tions, and  is  not  precluded  by  certifi- 
cates for  partial  payment  from 
pleading  and  proving  In  reconven- 
tion. In  an  action  to  recover  the  final 
payment,  the  damages  sustained  by 
the  failure  to  deliver  It  tn  such  con- 
dition, whether  defects  complained 


of  in  fact  occurred  before  the  last 
of  such  certificates  was  given  or 
not,  when  It  doea  not  appear  that  a 
certificate  for  final  payment  has  been 

given). 

70.  Brent  v.  Head.  138-  Iowa  146, 
115  NW  1106,  16  LRANS  801;  Spink 
V.  Mueller,  77  Mo.  A.  85  (holding 
that,  where  a  building  contract  pro- 
vided that  the  house  shbuld  be  built 
acpordlng  to  certain  drawings  and 
specifications,  the  work  "to  be  done 
to  the  satisfaction  of  the  architect" 
who  should  give  a  certificate  to  that 
effect,  and  the  contractor  failed  to 
use  the  kind  of  varnish  for  wood 
finish  required  by  the  contract,  but 
substituted  therefor  a  cheaper  and 
Inferior  varnish,  and  the  evidence 
showed  that  the  architect  was  absent 
while  the  varnishing  was  being  done 
and  that  the  use  of  the  inferior  var- 
nish could  not  be  detected  when  it 
was  put  on,  but  the  fact  of  its  use 
would  he  developed  only  by  time, 
the  certificate  of  acceptance  of  the 
architect  was  not  conclusive  as  to 
latent  defects  arising  from  the  use 
of  Inferior  varnish).  See  also  Cop- 
lew  V.  Durand,  1^63  Cal.  278.  96  P 
88.  16  LRANS  791  (holding  that, 
Where,  from  the  nature  of  work  to 
be  paid  for  on  certiflcate  of  approval 
by  an  architect,  there  might  be  latent 
defects,  not  discoverable  at  the  time 
of  completion,  but  bseomlnv  patent 
after  lapse  of  time,  or  the  defects 
were  apparent  and  the  architect  fre- 
quently called  the  contractor's  at- 
tention to  them  and  paid  the 
progress  payments  under  repeated 
promises  of  the  contractor  to  repair 
the  defects  before  the  work  was 
finally  turned  over  for  acceptance, 
there  was  reserved  to  the  architect 
the  right  of  final  approval  or  re- 
jection at  the  time  of  final  pay- 
ment). 

76.  Standard  Stamping  Co.  v. 
Hemminghaus,  167  Mo.  2S,  57  8W 
746. 

77.  See   generally   Contracts  [9 

Cyc  603  et  seq]. 

78.  See  Infra  U  128-129. 

79.  See  infra  t)  180,  131. 

BO.  Allen  V.  Cooper,  22  Me.  188; 
Hill  V.  Mlllburn  School  Dlat.  No.  2, 
17  Me.  316;  Curtis  v.  Brewer,  17  Pick. 
<Mass.)  613;  Deeves  v.  Manhattan 
L.  Ins.  Co..  195  N.  Y.  324,  88  NE  396 
[rev  122  App.  Dlv.  888,  106  NTS 
11421;  McBntyre  v.  Tucker,  86  App. 
Div.  68.  66  NTS  158. 

ral  Prom  wlua  tline  mas.— (1) 
Where  an  architect  contracts  under 
a  penalty  to  erect  buildings  within 
three  months  after  the  granite  is 
put  up.  and  with  knowledge  of  a 
contract  between  the  owner  and  an- 
other to  put  up  the  ^anlte,  the  time 
when  the  last  granite  was  set  la  the 
time  from  which  the  three  months 
begins  to  run.  Oalller  v.  Jonau.  13 
La.  309.  (2)  A  contract  to  pay  for 
the  paving  of  a  street  provided  the 
work   is   finished  In   four  months 


should  be  construed  to  require  com- 
pletion within  four  months  from  the 
date  the  contract  was  signed  and  not 
from  the  date  the  work  was  com- 
menced. Barber  Asphalt  Pav.  Co.  v. 
Loughlln,  44  Tex.  Civ.  A.  680,  98  SW 
948. 

[b]  A    snbstaBtlal  performaBM 

within  the  time  specified  is  suffi- 
cient. Coen  V.  Blrchard.  124  Iowa 
394,  100  NW  48.  Substantial  per- 
formance generally  see  supra  || 
78,  79. 

[c]  iBoonslsteat  prorisioaa  la 
oontraet. — A  provision  that  the  con- 
tractor shall  '^'proceed  with  such  dili- 
gence and  with  such  force  of  latwrera 
as  the  executive  committee  of  said 
company  may  direct,  to  perform  the 
work."   etc..   Is  subordinate  to  and 

?uallfied  by  the  provision  directly 
ollowlng  It  requiring  the  work  to 
be  completed  by  a  day  named,  and  la 
intended  to  enable  tne  company  to 
compel  completion  by  the  day  speci- 
fied. Grand  Rapids,  etc..  R.  Co.  v. 
Van  Dusen,  29  Mich.  431.  See  also 
Deeves  v.  Manhattan  L.  Ins.  Co.,  196 
N.  Y.  324,  88  NB  896  [rev  122  App. 
Dlv.  888,  106  NTS  11481  (contract 
held  not  to  contain  two  independent 
alternate  agreements,  one  reqnirlng 
completion  oy  a  specified  date,  ana 
the  other  permitting  completion  at 
some  undesignated  time). 

[d]  Xaooaslstesoy  between  oo» 
traet  and  speoUloatlens/— Where  a 
contract  provided  that  the  work  was 
to  be  done  "without  unneceasary  de- 
lay" as  soon  as  ordered,  and  the 
specifications  provided  that  the  build- 
ing would  be  completed  within  three 
months  from  the  date  of  the  con- 
tract, the  builder  was  not  compelled 
to  finish  his  work  within  three 
months,  since  the  contract  controls 
the  specifications.  Boteler  v.  Roy, 
40  Mo.  A  284.    See  also  supra  <  41- 

[el  OoBstmotton  of  ooatvaots^- 
(1)  Ordinarily  a  provision  In  a  build- 
ing contract  apecifying  a  deftnite  time 
within  which  the  structure  shall  bo 
completed  is  to  be  construed  as  mean- 
ing that  the  time  specified  has  ref- 
erence to  the  building  proper  and 
that  it  ahall  be  by  the  and  of  euch 
time  In  such  condition  as  to  be  ready 
for  occupancy.  Oibarson  v.  Pink.  38 
Cal.  A.  26,  161  P  871  (holding  that  a 
provision  In  a  buUdlnr  contract, 
specifying  a  definite  tune  within 
which  the  building  is  to  be  com- 
pleted, did  not  Include  a  sidewalk  In 
front  of  the  building).  (2)  Where 
the  contract  requires  the  work  to  oe 
performed  by  a  certain  time,  the 
fact  that  the  contract  also  eontainfi 
a  provision  imposing  a  penalty  on 
the  contractor  for  noncompletton 
after  a  later  date  doea  not  extend 
the  time  of  performance  to  sudi 
later  date.  National  Surety  Co.  v. 
Long.  126  Fed.  887,  60  CCA  623. 

81.  ftandet  v.  Chesapeake,  etc. 
Canal  Co.,  1  Del.  161.  _ 

as.  Rankin  v.  Woodworth.  3  Pear. 
A  W.  <Pa.)  48. 


For  latar  OMaSi  fioralopmeiits  and  oliaivea  In  the  law  see  cumulative  Annotations,  same  title. 
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Indefinite  pvoriiloiu  as  to  time  of  perfonnaace," 
inch  as  "as  soon  as  practicable,"**  or  "as  soon  as 
possible, ' ' "  are  goierally  eonstrued  ae  merely  re- 
quiring^  performance  within  a  reasonable  time.  A 
mere  statement  by  the  contractor  while  the  work 
is  in  progress  that  he  expects  to  do  his  best  to 
have  the  work  completed  by  a  certain  time  does 
not  constitute  a  contract  on  his  part  to  perform  by 
such  time  so  as  to  render  him  liable  in  damages  for 
failure  so  to  do.^ 

Time  of  commencement.  Ilie  builder  should  com- 
mence his  work  within  such  reasonable  time  after 
execution  of  the  contract  as  will  enable  him  to 
finish  within  the  time  limit.'^  But  a  time  fixed  for 
the  commencement  of  the  work  is  not  of  the  essence 
of  the  contract  unless  it  can  be  shown  that  the  work 
cannot  be  finished  at  the  time  agreed  on  for  the 
completion,  nnless  it  starts  at  the  time  fixed  there- 
for;"" and  unless  it  is  of  the  essence  of  the  con- 
tract, the  failure  of  the  builder  to  b^in  work  by 
the  time  agreed  on  does  not  justify  the  owner  in 
refusing  to  permit  him  to  b^^  work  at  a  later 
date.""  And  where  the  eommencement  of  the  work 
is  postponed  by  the  owner,  the  builder's  obligations 

83.    Reedy  v.  Smith,-  48  Cat  24K. 

[a]  ■m  alwat  om  laonth.'^A 
contract  to  Snlsb  bulIdlnK  a  ship  in 
about  one  month  la  not  culflllea  by 
completinar  It  alx  months  later. 
Smith  V.  Barker.  22  F.  Cas.  No.  IS, 013, 
1  Day  (Conn.)  S13. 

8L  Reedy  v.  Smith.  42  Cal.  24E 
(holding  that,  where  a  contract  pro- 
vided for  the  oonstraction  of  a  dam 
u  soon  as  practicable,  an  Instruction 
that  the  contractor  was  required  to 
perform  the  work  within  a  certain 
time  If  It  was  within  the  range  of 
liaman  means  was  held  to  be  erron- 
eous. A  contract  to  do  a  thing  "as 
soon  as  practicable"  Implies  that  cir- 
enmstances  may  occur  which  will  de- 
lay the  completion  of  It.  The  word 
"practicable"  cannot  be  understood 
with  renrd  to  th«  means  at  the 
commanji  of  the  oontraetors,  for  they 
may  he  entirely  Inadequats;  but  In 
ucertalnlDff  what  was  Intended  the 
nature  of  the  contract,  the  dlfllcultles 
to  be  overetmie,  and  the  importance 
to  the  other  party  of  the  early  com- 
pletion of  It  are  to  b«  considered). 

[a]  The  word  ■^nraaUeallle"  does 
not  require  the  work  to  be  done  as 
■inlckly  as  if  could  be  done  with  the 
beet  appliances  and  utmost  facilities 
ud  with  extraordinary  dlllseaee,  but 
u  soon  as  could  be  done  by  the  exer- 
cise of  due  diligence  and  without  un- 
necessary or  unreasonable  delay. 
Williams  V.  Rlttenhouse,  etc.,  Co., 
198  111.  602,  64  NE  995  [rev  98  111.  A. 
S4S]. 

SB.   Florence    Clas,    etc.,    Co.  v. 
lUnby,  101  Ala.  16,  18  S  843. 
8&   Qubblna  T.  Lantensehlager,  74 

Fed.  1«0. 

87.  Cannon  v.  Hunt,  112  Qa.  KOI, 
»  SE  983. 

88.  Kenedy  Town,  etCy  Co.  v.  Vic- 
toria First  Nat.  Bank,  (Tex.  Civ.  A.) 
US  SW  658. 

[a]  Tbas  oouputed  from  notlee. 
—where  builders  entei^  Into  a  con- 
tract for  the  construction  of  a 
Bchoolhouse,  the  work  to  be  com- 
menced on  a  day  to  be  designated  by 
the  superintendent  of  school  build- 
ings, and  completed  within  three  hun- 
dred days  thereafter,  a  notice  from 
the  superintendent  of  buildings  that 
there  need  be  no  further  delay  In  the 
progress  of  the  work  is  sufficient,  b1< 
thouKh  ft  does  not  name  a  specific 
day  for  the  beginning  of  work.  Jones 
».  New  York,  82  Misc.  211.  65  NTS 

^^^  [aff  60  App.  div.  lei.  70  nts  48, 

and  174  N.  T.  517  mem,  66  NE  1113 
ibem]. 

89.  Kenedy  Town,  etc.  Co.  v.  Vic- 
toria First  Nat.  Bank,  (Tex.  Civ.  A.) 
1)6  SW  568. 

90.  Preston  v.  Syracuse,  IBS  N.  Y. 
US,  68  NB  88  [aS  92  Hun  801,  36 


under  the  contract  do  not  begin  until  the  eommence- 
ment of  the  work  or  where  the  obligation  to  begin 
work  is  dependent  on  work  to  be  performed  by  the 
owner,  his  obligation  does  not  arise  until  the  owner 
has  performed  on  his  part  and  given  notice  to  that 
effect.'^  Where  a  subcontractor  fails  to  begin  work 
at  the  time  specified  in  the  contract,  the  contractor 
is  not  obliged  to  accept  the  fterformauce  thereafter; 
but  if  he  does  so  he  waives  his  right  to  object  to  the 
delay." 

T^e  as  of  essence  of  contract  While  there  are 
some  authorities  which  hold  that  at  law,  when  the 
parties  have  stipulated  that  performance  is  to  be 
completed  at  a  certain  time,  time  is  to  be  taken  as 
of  the  essence  of  the  contract  in  the  strict  sense, 
and  that  the  owner  may  regard  the  contract  as  at 
an  end  in  case  the  builder  has  failed  to  perform  at 
the  time  specified,^  the  more  equitable  rule  is  that 
the  question  as  to  whether  time  is  of  the  essence  of 
the  contract  must  be  determined  ifrom  the  intention 
of  the  parties,^  either  as  expressly  stated  in.  their 
contract,*"  or  as  evidenced  by  the  character  and 
purpose  of  the  work  and  other  surrounding  circum- 
stances." Thus  time  will  be  presumed  to  be  of  the 


NTS  716,  71  NYSt  7821  (holding  tha^ 
where  the  owner  of  an  unftnlshed 
building  procured  a  contractor  to 
complete  it  under  a  contract  made  In 
December,  providing  that  particular 
care  ahoula  be  taken  of  all  finished 
work  as  the  building  progressed, 
which  work  should  be  protected  from 
injury  "during  the  erection  and  com- 
pletion -of  the  building."  and  no  time 
was  specified  for  the  commencement 
of  the  work,  and  the  contractor  of- 
fered to  commence  at  once,  but  was 
advised  by  the  architect  to  wait  un- 
til spring,  the  contractor  was  not  re- 
quired to  protect  the  walls  completed 
previous  to  his  contract  during  the 
time  Intervening  between  the  making 
of  the  contract  and  the  commence- 
ment of  the  work). 

81.  Pittsburg  Brides  Co.  t.  St. 
liOuiB  Transit  Co.,  186  Ho.  A.  678,  116 
SW  467  [tranaf  80B  Mo.  178,  108  SW 
64«]  <hoIdlng  that,  where  a  bulldtng 
contract  provided  that  it  the  founda- 
tion walls  were  not  entirely  com- 
pleted and  ready  for  the  Ironwork  at 
the  time  agreed  on  the  contractor 
should  have  an  extension  of  time  for 
the  oompletion  of  the  work  equal  to 
the  number  of  days  the  owner  should 
be  In  default  with  the  foundation 
walls,  and  that  In  the  event  the 
owner  was  In  default  In  oompteting 
the  foundation  it  assumed  the  obll- 

f cation  to  notify  Uie  contractor  at 
east  ten  days '  before  it  should  be 
required  to  commence  to  erect  the 
structure,  such  stipulations  were 
reasonable  and  Just,  and,  until  the 
owner  performed' by  completing  the 
foundation  and  giving  notice  to  that 
effect  as  required,  there  was  no  obli- 
gation on  the  part  of  the  contractor 
to  proceed). 

98.  Kapallo  Mfg.  Co.  v.  Fay,  65 
Pa.  Super.  664. 

93.  Morrison  v.  Wells,  48  Kan. 
494,  29  P  601;  Allen  v,  Cooper,  22  Me. 
133;  Hill  V.  Millburn  School  Dlst  No. 
2.  17  Me.  316;  Deeves  v.  Manhattan 
L.  Ins.  Co.,  195  N.  T.  324,  88  NS  395 
rafr  122  App  Div.  888,  106  NTS  842]: 
Dunn  v.  Steublng,  120  N.  Y.  232.  24 
NEI  315;  McEntyre  v.  Tucker,  36  App. 
Div.  53,  55  Nts  153;  Mlkolajewskl  v. 
Pugell.  62  Misc.  449,  114  NYS  1084. 

84.  Ramsburg  v.  McCahan,  3  QUI 
(Ind.)  341.  And  see  cases  in  follow- 
ing notes. 

[a]  Season  for  mle. — "In  case  of 
building  contracts  which  provide  that 
One  of  the  parties  shall  furnish  valu- 
able material  and  labor  in  the  con- 
struction of  a  house  on  the  property 
of  another  which  Is  completed  In  all 
respects  according  to  contract  %iid 
accepted  and  used  by  the  owner  as 
an  Improvement  designed  by  himself 
for  the  benefit  of  his  own  premises. 


it  would  be  rank  injustice  to  permit 
him  to  escape  payment  because  It 
happened  to  be  completed  a  few  days 
later  than  the  contract  requires;  and 
In  such  cases,  unless  there  Is  a 
plainly  expressed  Intention  to  the 
contrary,  time  will  not  be  considered 
of  Its  essence  but  will  be  presumed 
to  have  been  entered  as  an  independ- 
ent agreement,  on  account  of'whloh 
compensation  In  damages  will  put 
the  owner  In  a  position  as  favorable 
as  would  strict  performance  with  re* 
spect  to  time."  Ottumwa  Bridge  Co, 
V.  C^rrigan  Realty  Co.,  261  Ho.  C67, 
688,  168  SW  19. 

[b]  fi^^^i^  mwt  be  olsaVit— "It 
Is  a  general  principle  governing  the 
oonstruotlon  ,of  contracts  that  stipu- 
lations as  to  the  time  of  their  per- 
formance ara  not  neeesBarlty  of  their 
essence,  unless  It  olearly  appeara  In 
the  given  case  from  the  express 
stipulations  of  the  contract  or  the 
nature  of  Its  subject-matter  that  the 

Srtlea  Intended  partormanoe  within 
•  time  flxed  In  the  contract  to  be 
a  condition  preoedent  to  Its  enforce- 
ment, and,  miere  the  intention  of  the 
parties  does  not  so  appear,  perform- 
ance shortly  after  the  time  limited 
on  the  part  of  either  party  will  not 
Justify  a  refusal  to  perform  by  the 
party  aggrieved,  but  his  only  remedy 
will  oe  an  action  or  counterclaim  for 
the  damages  he  has  sustained  from 
the  breach  of  the  stipulation.  In  the 
application  of  this  principle  to  the 
cases  as  they  have  arisen,  in  the 
promulgation  of  the  rules  naturally 
deduced  from  it,  and  in  the  assign- 
ment of  the  various  cases  to  the  re- 
spective classes  in  which  the  stipu- 
lation as  to  time  t>t  performance  is, 
or  is  not,  deemed  of  the  essence  of 
the  contract,  the  controlling  con- 
sideration has  been,  and  ought  to  be, 
to  so  decide  and  classify  the  cases 
that  unjust  penalties  may  not  be  In- 
flicted, nor  unreasonable  damages  re- 
covered." Ottumwa  Bridge  Co.  v. 
Corrlgan,  251  Mo.  667,  688.  168  SW 
39  [quot  Beck,  etc^  LIth.  Co.  v.  Colo- 
rado Mining,  etc..  C04  62  Fed.  780,  8 
CCA  2481. 

96.  Buster  v.  Fletcher,  22  Ida.  172. 
125  P  226. 

98.  Owen  v.  Qlles,  157  Fed.  826, 
85  CCA  189;  Wood  v.  JoUet  Gaslight 
Co.,  Ill  Fed.  463,  49  CCA  427;  Ameri- 
can Type  Founders'  Co.  v.  Packer, 
130  Cal.  459,  62  P  744;  Ottumwa 
Bridge  Co.  v.  Corrlgan,  251  Mo.  667. 
168  SW.39;  Kenedy  Town,  etc.,  Co.  v. 
Victoria  Trust  Nat.  Bank,  (Tex.  Civ. 
A.)  136  SW  658;  Barber  Asphalt  Pav. 
Co.  V.  Loughlln.  44  Tex.  Civ.  A.  680, 
98  SW  948.  . 

[a]  nme  hsU  esfesnoe  of  parUen- 
lar  o<^itnMits^(l>   For>  erection  lof 
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essence  of  the  contiAct  when  it  is  known  by  both 
parties  at  the  time  it  is  entereif  into  that  without 
a  strict  performance  in  that  respect  it  will  not 
aecompiish  its  ultimate  object."^  It  should  be  ob- 
servec^  however,  that  both  at  law  and  in  equity  time 
is  always  of  the  essence  of  a  building  contract  in 
the  sense  that  where  there  has  been  a  material 
failure  on  the  part  of  the  builder  to  perform  within 
the  time  fixed  the  owner  may  recover  such  damages 
as  he  has  sustained  by  reason  of  the  delay,  either 
by  way  of  recoupment  as  against  the  contract 
price,*  or  by  a  separate  action  for  damages."  A 
provision  in  the  contract  for  liquidated  damages  in 
ease  of  noncompletion  within  the  time  limit  may  be 
held  to  contemplate  performance  at  a  later  date.^ 
Where  the  eontraet  provides  for  its  completion 
within  a  specified  time,  and  also  for  extra  work  to 


be  paid  for  at  its  reasonable  value,  time  is  not  of 

the  essence  of  the  contract  so  far  -as  concerns  the 
extra  work." 

[$  121]  b.  Wh«re  No  Time  Ib  Spedfled;  B«uoil- 
able  Time.'  Where  the  contract  fails  to  speeifp^  a 
time  for  completioOf  the  builder  is  entitled  to  a  rea- 
sonable time  within  which  to  perform,*  and  it  will 
be  implied  that  a  reasonable  time  for  performance 
was  intended;'  and  if  the  eontraet  is  in  writing  evi- 
dence of  a  contemporaneous  oral  agreement  is  inad- 
missible to  vary  the  construction  thus  legally  im- 
plied from  the  writing  itself."  So  where  the  time 
for  performance  as  fixed  by  the  eontraet  has  been 
waived  or  extended,  without  any  provision  being 
made  for  the  duration  of  the  extension,  the  law 
implies  that  it  shall  be  for  a  reasonable  time^''  but 


Baa  holder.  Wood  v.  JoUet,  Gaalighi 
Co..  Ill  Fed.  468,  i9  CCA  427.  T2> 
Earthwork  for  railroad  roadbed. 
Owen  V.  Giles.  157  Fed.  825.  85  CCA 
189.  (3>  Abutting  owner's  contract 
to  pay  for  paving.  Barbar  Asphalt 
Pav.  Co.  V.  Loughlin,  44  Tex.  Civ.  A. 
S80.  dS  SW  948. 

[b]  Ttma  iMid  not  of  mihso*  of 
oontrftot. — Furnlahlng  of  steelwork 
for  building,  where  contractor  waa 
required  to  adapt  hla  work  to  that 
of  other  contractors  and  to  condi- 
tions impoaed  by  architect.  Ot- 
lumwa  Bridge  Co,  v.  Corrigan,  261 
Uo.  667,  158  SW  39. 

97.  Ottumwa  Bridge  Co.  v.  Corri- 
gan, 261  Mo.  667.  168  SW  39. 

98.  U.  S. — Maryland  Steel  Co.  v. 
U.  S..  236  U.  S.  461.  36  SCt  190.  S9  U 
ed.  812:  Wood  v.  Jollet  QasUght  Co.. 
Ill  Fed.  463.  49  CCA  427. 

Ala.— Huntsvllle  Elks  Club  v.  Gar- 
rlty-Hahn  Bldg.  Co..  176  Ala.  138.  129, 
57  S  760  [dt  Cyc];  Cornish  v.  Suy- 
dam,  99  Ala.  620,  13  S  118. 

Oal. — Amerioan  Type  Founders'  Co. 
V.  Packer,  ISO  Cal.  469,  OS  F  744: 
Plah  V.  Correll,  «  Cal.  A.  621,  88  P 
488 

lil._Wlnalow  V.  Bobinson.  178  111. 
A.  84. 

N.  J.— Marshall  v.  Hann.  17  N.  J. 
L.  425. 

N.  Y. — Grannlas,  etc.,  Lumber  Co. 
V.  Deeves,  72  Hun  171.  26  NTS  376 
(aff  147  N.  Y.  718  mem.  42  NB  723 
mem};  Ro^erB  v.  Beard.  3$  Barb.  81; 
Dillon  V.  Maateraon,  42  N.  Y.  Super. 
176;  C.  B.  Keogh  Mfg.  Co.  v.  Blsen- 
berg,  7  Misc.  79,  27  NYS  366  [aff  149 
N.  Y.  692  mem,  44  NE  1123  mem]. 

Pa. — Huckeatein  v.  Kelly,  etc.,  Co.. 
139  Pa.  201,  21  A  78, 

Tex. — Bounds  v.  Hickerson.  26  Tex. 
Civ.  A.  608,  63  SW  887;  Johnson  v. 
White,  (Civ.  A.)  27  SW  174. 

Va. — Davis  v.  Baxter.  2  Patt.  &  H. 
1»3. 

Eng. — JjOKB  v.  Harlock,  12  Q.  B. 
1016,  64  ECL.  1016,  116  Reprint  1161. 
Ont.— McNamara  v.  Skatn,  22  Ont. 

103. 

"Neither  at  law  nor  In  equity  la  a 
contracting  party  excused  from  per- 
forming his  contract  wlthtn  the  time 
agreed  upon,  further  than  that  In 
certain  contraota  failure  to  perform 
strictly  according  to  contract,  as  to 
time,  does  not  authorize  the  other 
party  to  rescind.  He  may  always, 
however,  recover  any  damage  he  has 
suffered  in  consequence  of  such  fall- 
are.    In  equity,'  In  actions  for  specific 

Serformance.  the  court  may  In  Its 
ecree  provide  auch  compenaatlon. 
The  statement  that  time  Is  not  of 
the  essence  of  the  contract  Is  mis- 
leading In  any  case,  and  has  no  force 
whatever  In  an  action  at  law.  In 
auch  cases,  to  enable  one  to  rescind 
for  a  breach  on  the  part  of  the  other 
party,  the  failure  must  be  as  to  a 
material  matter."  American  Type 
Founders'  Co.  v.  Packer,  130  Cal,  469, 
462.  62  P  744. 

Amotint  of  damavM  to  be  Aednoted 
aee  infra  li  136.  186. 


Bxensei  for  delay  in  oooapletloB 

see  Infra  9!  123-120. 

99.  Maryland  Steel  Co.  v.  U.  3.. 
235  U.  S.  451.  36  SCt  190.  59  L.  ed. 
312;  American  Type  Pounders*  Co.  v. 
Packer.  130  Cal.  459,  62  P  744. 

"In  contracts  for  work  or  skill,  and 
the  materials  upon  which  it  is  to  be 
bestowed,  a  statement  fixing  the  time 
of  performance  of  the  contract  is  not 
ordinarily  of  its  essence,  and  a  fail- 
ure to  perform  within  the  time  stipu- 
lated, followed  by  substantial  per- 
formance after  a  short  delay,  will 
not  justify  the  aggrieved  party  In 
repudiating  the  entire  contract,  but 
will  simply  give  hlra  his  action  for 
damages  for  the  breach  of  the  stipu- 
lation." Beck,  etc.,  Lilth.  Co.  t.  Colo- 
rado Milling,  etc..  Co..  62  Fed.  TOO, 
703,  8  CCA  248. 

I.  Cowan  V.  Meyer,  125  Md.  450. 
94  A  18;  Polsom  v.  McDonough,  6 
Cuah.  (Mass.)  208;  Schulie  t.  Far- 
rell;  142  App.  Dlv.  13,  126  NYS  678; 
Murphy  v.  U.  S.  Fidelity,  etc..  Co., 
100  App.  Div.  93.  91  NYS  682  (aff  164 
N.  T.  643  mem.  76  NE  1101  memj; 
Hann  v.  Pennsylvania  Inst,  for  In- 
struction of  Blind,  221  Pa.  403.  70  A 
812,  18  LRAN8  1248. 

[a]  nisatvatliui^Under  a  build- 
ing contract  providing,  not  a  forfei- 
ture '  of  the  right  to  recover  on  fail- 
ure to  oomplate  on  a  flxad  date,  but 
for  liquidated  damases  to  be  de- 
ducted from  the  contract  price.  It  Is 
not  neoesaary  either  to  aver  or  to 
prove  completion  on  the  date  fixed  in 
order  to  racover  auch  balance  as 
might  be  due  on  the  contract,  since 
time  Is  not  of  the  easence  thereof  In 
the  sense  that  a  failure  to  complete 
on  the  date  fixed  forfeited  the  right 
to  recover  for  work  done  or  yet  to 
be  done  at  that  time.  Hunn  v.  Penn- 
sylvania Inst,  for  Instruction  of 
Blind.  221  Pa.  408,  70  A  813,  18 
LRANS  1248.  But  see  Kenedy  Town, 
etc.,  Co.  V.  Victoria  First  Nat.  Bank 
{Tex.  Civ.  A.)  136"  SW  588  (where 
such  a  provlaion  with  other  clrcum- 
atancea  was  considered  as  showing 
time  to  be  of  the  esaence).  Contra 
McEntyre  v.  Tucker,  36  App.  IMv.  63, 
56  NYS  163. 

a.  Ramsburg  v.  McCahan.  3  GUI 
(Md.)  341. 

3.  Seaaonabla  time  after  altexa- 
tloaa  see  infra  I  129. 

4.  Jonea,  etc..  Steel  Co.  v.  Abner 
Doble  Co.,  162  Cal.  497.  123  P  290; 
Clark  V.  Guleslan,  197  Mass.  492.  84 
NE  94;  Dannat  v.  Fuller.  120  N.  Y. 
664.  24  NG  816;  Stanton  v.  Dennis,  64 
Wash.  86.  116  P  660. 

[a]  A  eontraet  does  not  fall  to  fix 
th»  ttnw  for  oompletlon  of  the  work 
provided  for  therein  where  It  stipu- 
lates for  completion  within  three 
years,  and  provides  for  a  teat 
and  the  curing  of  defects.  If  any  are 
found  on  such  a  test;  such  a  con- 
tract is  construed  to  require  the  test 
and  the  curing  of  defects  to  be 
within  the  period  fixed  for  comple- 
tion. Merritl  v.  Crane  Co..  225  111. 
181,  80  NE  103  [mod  126  III.  A.  337]. 


S.  U.  S. — Minneapolis  Gas  Light 
Co.  V.  Kerr-Murray  Mfg.  Co..  123  U- 
8.  300,  7  SCt  1187,  30  L..  ed.  1190;  The 
Ella,  48  Fed.  669. 

Ala. — Bontfay  v.  Hassell,  100  Ala. 
269.  14  S  46:  Adams  v.  Adams.  26 
Ala.  272;  Drake  v.  Goree,  22  Ala.  409. 

Ark. — Friedman  v.  Schleuter,  ICS 
Ark.  680,  161  SW  696  [clt  Cyc]. 

Cal. — Qiberson  v.  Fink.  28  Cal.  A- 
36.  161  P  371;  Roufhton  v.  Brookings 
Lumber,  etc.  Co»  26  Cal.  A.  762,  148 
P  619. 

Colo. — ^WalUnjr  v.  Warren,  2  Colo. 
434. 

III.— Driver  v.  Ford,  90  111.  691; 
Fowler  v.  Deakman.  84  111.  130;  Lunn 
V.  Gage.  37  III.  19.  87  AmD  233;  Re- 
public Hfg.  Co.  V.  Strackbeln,  163  III. 
A.  49;  George  Lehman,  etc..  Co.  r. 
Clark.  8S  III.  A.  33;  Wlldennan  v. 
Pitts,  29  111.  A.  688. 

Ind. — Krause  V.  School  Bd..  (A.) 
66  NE  1010. 

Ky. — Grant  v.  Settle,  10  Ky.  Op. 
800. 

Md.— North  V.  MaUory.  94  Md.  306. 
61  A  89. 

Mass.— Atwood  v.  Cobb.  IC  Pick. 
227.  88  AmD  657. 

Mich. — Turner  v.  Huskegon  Blaeh., 
etc.,  Co.,  97  Mich.  166.  56  NW  166. 

Minn. — LiUengren  Furniture,  etc.. 
Co.  V.  Mead,  42  Minn.  420.  44  NW  306. 

Mo. — Moore  v.  H.  Oaas,  etc.,  Mfg. 
Co.,  113  Ho.  98,  20  SW  976;  Johnston 
V.  O-Shea.  118  Mo.  A.  287.  94  SW  783; 
Koerper  v.  Royal  Inv.  Co.,  102  Mo.  A. 
643.  77  SW  807. 

N.  M. — Cowles  V.  Haverman,  16  N. 
M.  600.  110  P  848. 

N.  Y. — McLaren  v.  Fischer,  46  App. 
Div.  18.  61  NYS  808;  Meyer  v.  Haven. 
37  App.  DIv.  194,  56  NYS  864;  Happel 
V.  Marasco,  37  Misc.  814.  75  NYS  461; 
Manhattan  Top,  etc.,  Co.  v.  Boymann, 
137  NYS  883. 

Tex. — Weaver  v.  King.  (Civ.  A.) 
98  SW  902;  Andrae  v.  WatSOn  (CIt. 
A.)  73  SW  991. 

Vt. — Clifford  V.  Richardson,  18  Vt, 
620. 

Wash. — United  Iron  Works  v. 
Wagner,  89  Wash.  298,  164  P  460; 
Anderson  v.  HUker.  28  Wash.  CS2.  80 
P  848;  Brodek  v.  Farnum,  11  Wash. 
666,  40  P  189;  McCartney  v.  Glass- 
ford,  1  Wash.  579.  20  P  428. 

Wis. — Lang  v.  Menasha  Paper  Co.. 
119  Wis.  1,  96  NW  393-. 

Eng. — Ellis  V.  Thompson,  8  M.  « 
W.  445,  160  Reprint  1219. 

[a]  wiiere  a  aaboo&tnwtor  Is 
familiar  with  the  damaads  of  tts 
main  oontraot,  with  reference  to  the 
time  within  which  it  Is  to  be  exe- 
cuted, he  will  be  held  to  a  reasonable 
execution  of  his  subcontract,  con- 
sidered with  reference  to  such  de- 
mands, even  though  his  aubcontract 
contains  no  stipulation  as  to  time. 
Noyes  v.  Noullet,  118  La.  888,  4>  S 
539. 

6.  See  Evidence  [17  Cyc  670].  , 

7.  U.  S. — Van  Stone  v.  Stlllwell. 
etc.,  Mfg.  Co..  142  U.  S.  128,  IJ  SCt 
181,  86  L.  ed.  961;  United  Ehijrlneei^ 

I  Ing,  etc..  Co.  v.  U.  S..  47  Ct.  CL  419: 
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I,  OsvalopaMata  and  aiianvM  In  the  law  see  cumulative  Annotations,  same  title,  »nge  and  note  namber. 
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the  builder  is  bound  to  finish  within  saoh  time." 
What  is  a  reasonable  time  is,  as  a  general  rale,  a 
qaestion  of  faet,'  and  is  to  be  detemined  from  a 
«onsideration  of  all  the  surrounding  facts  and  cir- 
cumstances known  to  the  parties  at  the  time.'** 

Where  the  builder  abandons  the  wcn-k,  claiming 
that  it  was  complete,  he  cannot  afterward  claim 
that  a  reasonable  time  in  which  to  perform  has  not 


elapsed.^^ 

[$  122]  c.  Bight  to  Additional  Time.  Such  addi- 
tional time  as  may  have  been  lost  by  an  excusable' 
delay  should  be  allowed  the  builder,  particularly 
where  the  contract  bo  provides,**  as  where  he  is 
delayed  by  some  act  of  the  owner  or  his  architect 
or  engineer,'*  or  of  another  contractor,'*  or  by  the 
unusual  action  of  the  elements.'^  So  also  he  afaould 


Ittner  v.  V.  3..  4»  Ct.  CI.  336. 

CaL — Irftpp-OtfTord  Co.  v.  Muscoy 
Water  Co..  li«  Cal.  26.  134  P  989; 
Luckhart  v.  Offden.  30  Cal.  647. 

lU. — O'Heron  v.  Amsrlcan  Bridce 
Co.,  177  111.  A.  406. 

Ky.— North  v.  Sbrock,  t  J.  J.  Marsh. 
323. 

N.  T.— LAWson  V.  Hogan,  93  N.  T. 
39:  Levering  v.  Centunr  Holding  Co., 
id  App.  Div.  174,  150  NTS  149;  Bond 
V.  SUwart.  68  App.  X>lv.  916  mem,  61 
SYS  68<:  Rod«  v.  Auerbach.  31  UIsc 
;66.  «4  NTS  774. 

{a]  *^ke  aslkio>tiles  an  basnoBi- 
mm  in  holding  that  the  failure  of  one 
par^  to  a  contract  to  perform  con- 
ditions tipon  which  depend  the  exe- 
cution oz  the  contract  by  the  other 
waives  the  stipulation  as  to  time 
limit  and  charges  the  party  not  in 
fault  to  execute  the  contract  within 
a  reasonable  time."  Wyant  v.  V.  8., 
4S  Ct.  CI.  206,  209. 

[b]  Allowaaoe  of  reaaowiMe  time 
where  allows  So*  Oelay  be- 

yond apeoUed  tlme.^ — ^Where  a  con- 
tract stipulated  that  a  building 
should  be  Snlshed  agreeably  to  the 
contract  in  a  specified  time,  and  also 
provided  that.  If.  completed  Iwfore 
that  time,  the  builder  should  be  paid 
or  allowed  for  the  time  anticipated 
at  a  certain  rate  and  that,  if  not  fln- 
ished  within  the  time,  the  builder 
should  pay  or  allow  for  the  time  ex- 
tended at  the  same  rate,  it  was  held 
that  the  latter  clause  controlled  the 
former  and  impliedly  allowed  a  rea- 
sonable time  beyond  that  specifled 
for  finishing  the  building  on  paying 
or  allowing  damages  for  the  delay. 
Folsom  V.  McZtonough,  6  Cush. 
(Mass.)  208. 

{c]  Pallnze  of  owner  to  fnniish 
Unas  for  fonndation. — Where  a  con- 
tract provided  that  the  building 
should  ha  completed  on  a  certain 
date  or  for  a  forfeiture  on  failure  so 
to  do,  and  the  employer  was  to  fur- 
nish ptalntifF  the  lines  and  levels  for 
the  foundation  before  a  date  prior 
to  the  date  of  the  contract,  and  he 
failed  to  do  SO  for  some  days  after 
such  date,  the  builder,  by  entering  on 
the  work  after*  a  breach  of  the  con- 
dition precedent,  only  obligated  him- 
self to  finish  within  a  reasonable 
time.  Lfong  v.  Pierce  County,  22 
Vash.  330,  61  P  142. 

[d]  Bxtanaion  squal  to  delay 
Where  defendant's  ofllcers  delay  a 
contractor  in  the  performance  of  his 
vork  he  will  be  entitled  to  additional 
reasonable  time,  and  an  extension  of 
time  coextensive  with  the  period  of 
delay  will  be  assumed  reasonable  in 
the  absence  of  proof  to  the  contrary. 
Callahan  Conatr.  Co.  v.  V.  S.,  47  Ct. 
CI.  229. 

What  oonstitntes  waiver  of  time 

see  Infra  I  130. 

8.  Wllderman  v.  Pitts,  29  III.  A. 
SS8;  Ward  v.  Haren,  1S9  Mo.  A.  8, 
119  SW  44S:  Rode  v.  Auerbach,  31 
Hisc.  765  mem,  64  NTS  774. 

9.  The  Ella,  48  Fed.  569;  Drake  v. 
Ooree,  22  Ala.  409;  Walling  v.  War- 
ren. 2  Colo.  4S4;  Fowler  v.  Deakman, 
84  111.  110. 

10.  Ala. — Drake  v.  Ooree,  22  Ala. 
409. 

Cal.— Oiberson  v.  Fink.  28  Cal.  A. 
26.  161  P  371. 

Minn. — Llljengren  Furniture,  etc., 
Co.  T.  Mead,  42  Minn.  420,  44  NW 
306. 

Mo. — Moore  v.  H.  Oaus,  etc.,  Mfg. 
Co..  113  Mo.  98,  20  SW  976. 

N.  M.—Neher  v.  Vlvlanl,  16  N.  M. 
480.  110  P  696. 

N.  T. — Meyer  v.  Haven,  87  App. 
DIv.  194,  55  NTS  864. 

Wash. — ^Anderson  v.  Hllker,  88 
Wash.  S»,  89  P  848. 


Eng. — Ellis  V,  Thompson,  8  H.  A 
W.  446,  160  Reprint  1219. 

Sa]  Olzew&naBoeB  afliiilsilWe  i 
In  an  action  for  the  price  of  the 
installation  of  a  pump,  defendant 
ranch  owner's  evidence  showing  that 
the  question  of  time  of  delivery  and 
instsulatlon  was  discussed  when  the 
contract,  which  was  silent  as  to  the 
matter  of  time,  was  made,  was  ad- 
missible to  show  what  was  a  reason- 
able time  for  delivery.  United  Iron 
Works  v.  Wagner,  69  Wash.  298, 
164  P  460.  (8>  In  an  action  on  a 
contract  for  the  installation  of  a 
sprinkler  system  within  a  reasonable 
time,  testimony  of  the  superintend- 
ent of  constmctfon  as  to  preliminary 
work  and  asaembling  of  necessary 
materials  was  admissible  on  question 
of  reasonable  time.  Rougnton  v. 
Brookings  Xiumber,  etc.,  Co.,  26  Cal. 
A.  762,  148  P  689.  (8)  Evidence  of 
the  condition  of  the  market  for  ma- 
terials necessary  to  complete  the 
work  is  to  be  considered  on  the  ques- 
tion of  reasonable  time  of  perform- 
ance. Moore  v.  H.  Oaus,  etc.,  Mfg. 
Co.,  113  Mo.  98,  20  SW  976. 

[b]  Delay  hieU  not  unreasonable. 
— (1)  Suspension  of  work  on  a  build- 
ing for  twenty  days  caused  by  a 
strike  of  the  contractor's  workmen. 
Happel  V.  Marasco,  37  Misc.  314,  76 
NTS  461.  (2)  Completion  within 
seven  days  of  the  time  set  by  the 
owner.  Oiberson  v.  Pink,  28  Cal.  A. 
26.  161  P  371. 

[c]  Delay  held  iuufeasoiiabl«,PTT<  1 ; 
Where  an  excavation  contract  did  npt 
specify  time  for  completion,  and  de- 
fendant, after  waiting  nearly  two 
years,  served  notice  of  termination 
because  work  had  not  then  been  done. 
Smith  Sand,  etc.,  Co.  v.  Corbln,  81 
Wash.  494,  142  P  1163,  76  Wash.  636. 
135  P  472.  <2>  Sixty  to  ninety  days 
for  Installation  of  sprinkler  system. 
Roughton  V.  Brookings  Lumber,  etc., 
Co.,  26  Cal.  A.  762,  148  P  639.  (3) 
A  delay  of  fifty-one  days  in  complet- 
ing alterations  In  a  building,  after 
the  expiration  of  the  three  weeks 
within  which  he  agreed  to  make  them. 
Is  prima  facie  unreasonable,  ■  and 
places  on  him  the  burden  of  showing 
conditions  justifying  the  delay.  Mc- 
Laren V.  Fischer,  45  App.  Dlv.  13,  61 
NTS  808.  <4>  Five  weeks  Is  not  a 
reasonable  time  as  a  matter  of  law 
where  a  contract  between  plaintiff 
and  defendant  permitted  the  latter 
to  fill  In  a  lot  belonging  to  the  former 
and  no  time  was  specifled  for  the 
completion  of  the  work.  Johnston  v. 
O'Shea,  118  Mo.  A.  287,  94  SW  783. 
(6)  Where  a  contract  to  erect  roof 
trusses  and  clear  story  frames 
specifies  no  time  at  which  the  work 
Is  to  be  done,  but  requires  the  work 
to  be  so  prosecuted  that  the  progress 
of  contiguous  work  shall  not  he  de- 
layed, the  contractor,  after  having 
given  notice  to  the  mason  contractor 
that  he  is  ready  to  erect  the  Iron- 
work, and  having  directed  him  to 
raise  the  walls  to  the  prescribed 
height,  is  bound  to  place  the  iron- 
work at  once  on  notice  that  the  walls 
are  ready,  they  being  In  danger  If 
left  exposed  to  the  elements.  Meyer 
V.  Haven,  3T  App.  Dlv.  194,  65  NTS 
864. 

11.    Clifford  v.  Ttlchardson,  18  Vt. 

620. 

IS.    Iowa. — Kelly  v.  Fejervary,  78 

NW  828. 

La. — Cook,  etc..  Contracting  Co.  v, 
Denis.  124  La.  161.  49  S  1014. 

N,  T. — Vandergrlft  v.  Cowles  En- 
gineering Co.,  ISl  N.  T.  486,  66  NE 
941.  48  LRA  686. 

Tex. — Felgelson  v.  Brown,  (Civ. 
A.)_12«  SW^  17. 

Wash. — OosB    V,    Northern  Pac. 


Hon)iul  Assoc.,  60  Wash.  888,  96  P 

10787 

Szonses  for  delay  see  infra  ii  128- 

129. 

13.  U.  S. — McOowan  V.  American 
Pressed  Tan  Bark  Co.,  121  U.  S.  676, 
7  set  1816,  30  L.  ed.  1027:  Chapman 
Decorative  Co.  v.  Security  Mut.  L. 
Ins.  Co.,  149  Fed.  189,  79  CA  137 
[aft  146  Fed.  484]. 

La. — Minot  v.  Sinoer,  8  La.  A.  (Or- 
leans) 178. 

Md.— Baltlmorv  v.  Ault,  126  Md. 
402,  94  A  1044. 

Mo. — Ward  v.  Haren,  139  Mo.  A. 
8,  119  SW  448. 

Mont. — Starr  v.  Gregory  Cons.  MIn. 
Co.,  6  Mont.  486,  491,  18  P  196,  198, 

N.  T. — Simmons  v.  Ocean  Cause- 
way, 81  App.  Div.  80,  47  NTS  880; 
Richard  v.  Clark,  48  Hiao.  623,  88 
NTS  242. 

Wash.— ^Ooss  V.  Northern  Pac.  Hos- 
pital Assoc.,  67  Wash.  236,  96  P  1078. 

Hanv— Grace  v.  Osier,  21  Man.  641. 

N.  S.— Munro  v.  Westvllle,  36  N.  S. 
318. 

Ont — ^Flndlay  v.  Stevens,  20  Ont. 
L.  331,  16  OntWR  212. 

[a]  Thw  under  a  contract  for 
making  alteration  In  a  vessel,  which 
contained  a  provision  for  the  pay- 
ment by  the  contractor  of  liquidated 
damages  for  each  day's  delay  In  com- 

Sletlon  of  the  work  beyond  the  time 
xed,  and  which  required  the  owner 
to  furnish  certain  machinery  to  be 
Installed,  where  it  was  furnished  so 
late  that  the  contractor  could  not 
have  completed  the  work  in  time,  the 
owner  could  not  Insist  on  a  strict  en- 
forcement of  the  contract  by  claim- 
ing that  its  own  default  made  no  dif- 
ference, but  the  contract  time  for 
completion  must  be  treated  as  ex- 
tended for  a  sufBclent  length  of  time 
to.permlt  the  Installation  of  the  ma- 
chftiery  after  It  was  furnished,  even 
thouKh  the  contractor  could  not  have 
Installed  it  before  If  it  had  been  de- 
livered In  time,  and  damages .  could 
be  recovered  only  for  delay  beyond 
such  extended  time.  Morse  Dry 
Dock,  etc..  Co.  v.  Seaboard  Transp, 
Co.,  161  Fed.  99,  88  CCA  263  [rev 
164  Fed.  901. 

[b]  Builds'  abonld  use  reasonable 
diligence  \Chere  allowed  additional 
time.  Starr  v.  Gregory  Consol.  Mln. 
Co.,  «  Mont.  486,  491,  13  P  196,  198. 

Acts  of  owner  exonsliur  delay,  see 
Infra  {  123. 

14.  U.  S. — Chapman  Decorative 
Co.  V.  Security  Mut.  L.  Ins.  Co..  149 
Fed.  189,  79  CCA  137  [aft  145  Fed. 
434]. 

Iowa. — Kelly  v.  Fejervary,  78  NW 
828. 

N.  J. — Feeney  v.  Bardsley,  68  N.  J. 
L.  239,  49  A  443. 

N.  T. — Mahoney  v.  Oxford  Realty 
Co..  133  App.  Dlv.  656.  118  NTS  216 
(holding  that,  where  a  contractor  for 
the  superstructure  of  a  building  did 
not  object  to  a  delay  caused  by  the 
failure  of  the  contractor  for  the 
foundation  to  complete  the  same  in 
time,  the  only  effect  of  the  delay  was 
to  extend  the  time  of  performance 
by  the  4:ontractor  for  the  superstruc- 
ture for  a  period  equal  to  the  time 
he  was  thus  delayed  In  commencing 
the  work). 

Wash.---Goss  v.  Northern  Pac.  Hos- 
pital Assoc..  57  Wash.  236,  96  P  1078. 

Acta  of  other  oontsaotors  sxenslag 
delay  see  infra  <i  126,  127. 

16.  U.  S.  V.  Gleason.  176  U.  S.  688, 
20  set  228,  44  L.  ed.  284  [rev  88  Ct. 
CI.  651;  Kelly  v.  Fejervary,  (Iowa) 
78  NW  828. 

[a]  The  basla  of  the  deoiaioa  of 
am  engineer  In  the  exercise  of  his 
power  to  determine  XhS  dgbt  " 
oontractorc^^liF^ 


782  [9C.J.] 


BVJLDIN&  AND  C0N8TSUCTI0N  C0NTMA.CT8 


[§  122 


be  allowed  extra  time  when  required  to  do  extra 
work/'  or  where  chants  are  made  in  the  original 
'  plana/^  unless  he  has  contracted  otherwise.^^  But 
it  has  been  held  that,  in  the  absence  of  a  provision 
therefor  in  the  contract,  the  builder  is  not  entitled 
to  additional  time  for  a  delay  caused  by  ordinary 
rains  which  might  reasonably  have  been  contem- 
plated at  the  time  the  contract  was  made,^'  nor  for 
delays  caused  by  accidents  or  unexpected  conditions 
against  which  he  eould  have  provided  in  his  con- 
tract." 


Notice.  Where  the  contract  so  provides  the 
builder  must  give  notice  to  the  owner  or  the  arehi- 
tect  of  delays  arising  from  stipulated  causes,*^  or 
of  his  claim  for  additional  time  by  reason  of  saeh 
delays,''  or  he  will  not  be  excused  or  entitled  to  ad- 
ditional time,  unless  such  formality  is  waived." 

Where  a  cause  for  delay  oeaoes  the  obligation  to 
finish  is  at  once  imposed  on  the  builder,  and  failure 
then  to  perform  within  a  reasonable  time  warrants 
damages  for  unreasonable  delay  thereafter.'' 

Dedflion  of  aicbltect.    Where  the  oontract  .so 


becanso  of  lnt«rrupUon  by  the  ele- 
ments without  his  fiiutt  need  not  be 
expreasly  stated  In  order  to  give 
efficacy  to  hla  decision.  U.  S.  v. 
Gleason,  176  U.  S.  S88.  20  SCt  22S, 
44  L.  ed.  284  [rev  33  Ct.  CI.  6S1. 

le.  V.  S. — Texas,  etc.,  R.  Co.  v. 
Rust,  19  Fed.  239. 

III. — Raymond  Concrete  Pile  Co.  v. 
Hartman  Furniture,  etc.,  Co.,  167  111. 
A.  426. 

N.  T. — New  York  State  Nat.  Bank 
r.  Whitehall  Water  Power  Co.,  161 
App.  Div.  304,  146  NTS  769. 

Tex.— Wright  v.  Meyer  tClv.  A.) 
25  SW  1122. 

Eng.— Dodd  V.  Chnrton,  [1897]  1 
Q.  B.  662. 

[a]  TTnder  a  stlpiaRttoii  that.  In 
ease  the  owner  shall  direct  any  more 
work 'to  be  done  than  is  mentioned 
in  the  agreement,  he  shall  pay  there- 
for a  reasonable  valuation,  the  extent 
and  kind  of  work  other  than  that 
mentioned  In  the  agreement  are  dis- 
cretionary with  the  owner,  and  the 
completion  of  the  building  linay  he. 
in  consequence,  postponed  beyond 
the  day  designated  tn  the  contract. 
Ramsburg  t.  McCahan,  3  Gill  (Md.) 
341. 

[b]  mreot  of  Rtbssqaest  afree- 
ment  to  do  wovlc  oontemplated  by 
original  ooatraot^Where,  after 
maklns  a  contract  to  build  on  the 
site  of  an  old  building,  the  builder 
agreed  to  remove  the  ruins  of  the 
old  building  preparatory  to  the  erec- 
tion of  the  new  one,  It  was  held  that 
the  preparatory  work  of  clearing 
away  the  old  building  was  neces- 
sarily contemplated  by  the  parties 
when  the  contract  was  made,  and 
that  the  subsequent  a^eement  to 
do  such  work  did  not  modify  the 
contract  by  enlarging  the  time 
within  whtcn,  by  its  terms,  the  new 
building  was  to  be  completed.  Shute 
V.  Hamilton.  8  Baly  (N.  T.)  462. 

[c]  Bffeot  of  ■absea»Bt  ohaatf* 
of  grade. — A  contract  to  raise  a 
building  to  the  grade  adopted  in  a 
Certain  ordinance  within  a  specified 
tln\e  Is  not  modified  by  a  subse- 
quent change  In  the  grade  so  as  to 
extend  the  time  of  performance. 
Clements  v.  Schuylkill  River,  etc., 
R.  Co.,  132  Pa.  446,  19  A  274.  278. 

Extra  work  am  exeue  for  oelaT  see 
infra  1  129. 

17.  O'Loughlln  v.  Poll,  82  Conn. 
427,  74  A  783;  Wright  v.  Meyer, 
(Tex.  Civ.  A.)  25  SW  1122;  Corse  v. 
Llnke,  147  Wis.  410,  ISS  NW  598. 
See  also  Gehrl  v.  Dawson,  84  Wash. 
240.  116  P  673. 

[a]  Wliere  delays  an  oeoaflkmed 
by  Uia  owner's  okanr*  In  tlM  plas- 
tering from  mortar  to  adamant,  by 
which  the  contractor  Is  relieved 
from  the  plastering,  and  the  owner 
contracts  with  others  for  the  work, 
which  la  done  neither  promptly  nor 
In  a  workmanlike  manner,  by  rea- 
son of  which  the  contractor  Is  de- 
layed In 'finishing  his  work,  he  Is  en- 
titled to  a  reasonable  allowance  of 
extra  time  therefor  In  computing 
the  number  of  days'  delay  for  which 
the  owner  Is  entitled  to  damages 
under  the  contract.  Vanderhoof  v. 
Shell,  42  Or.  678,  72  P  126. 

18.  Hlller  v.  Daman,  183  Mo.  A. 
316,  186  SW  869  [foil  Ward  v.  Haren, 
189  Ho.  A.  8,  119  SW  4461;  Jones  v. 
St.  John's  College,  L..  R.  6  Q.  B.  116. 

[a]  Whnm  tbe  builder  oontrmots 
to  flalMk  TmiKlIng  by  a  oartain  data 


bat  BObjMt  to  oxtBati,  alterations,  or 
additions  which  may  be  made,  and 
the  time  mentioned  for  complstlon 
shows  the  essence  of  the  contract, 
the  builder  must  execute  not  only 
the  work  specified  but  also  all  alter- 
ations within  the  time  prescribed  In 
the  contract,  there  being  no  Implied 
condition  that  the  alterations  should 
be  such  as  could  reasonably  be  com- 
pleted within  that  time.  Jones  v. 
St.  John's  College,  L.  R.  8  Q.  B.  116. 

19.  Cook,  etc.,  Contracting  Co.  v. 
Denis,  124  La.  181,  49  S  1014;  Carter 
V.  Root,  84  Nebr.  728,  121  NW  982. 

ao.  Carter  v.  Root,  84  Nebr.  723, 
121  NW  963.    See  also  Infra  |  128. 

81.  Brown  v.  Strlmple,  21  Mo.  A. 
338;  Feeney  v.  Bardsley,  66  N.  J.  L,. 
239,  49  A  443;  J.  G.  Wagner  Co.  v. 
Cawker,  112  Wis.  632.  88  NW  699. 

[a]  Default  of  other  oontraotors. 
—Delays  from  failure  to  let  a  con- 
tract for  plumuing  and  from  an 
order  of  the  superintendent  are  not 
due  to  the  default  of  any  other  con- 
tractor and  are  not  covered  by  a 
provision  requiring  notice  of  delays 
therefrom.  Slaughter  v.  Crlsman, 
<Tex.  Civ.  A.)  152  SW  206. 

S3.  U.  S. — Chapman  Decorative 
Co.  V.  Security  Mut.  L.  Ins.  Co.,  149 
Fed.  189,  79  CCA  137  faff  146  Fed. 
434]   (Within  twenty-four  hours). 

Ark.— Walt  T.  Stanton.  104  Ark.  9, 
147  SW  446. 

Ida. — Huber  v.  St.  Joseph's  Hos- 
pital, 11  Ida.  631,  83  P  768. 

Iowa. — ^Kelly  v.  Fejervary,  78  NW 
828. 

La. — ESquttable  Real  Est  Co.  v. 
National  Surety  Co.,  188  La.  448,  63 
S  104. 

Mo. — Hlller  v.  Daman,  188  Mo.  A. 
816,  106  SW  889  [foil  Ward  v.  Haren, 
139  Mo.  A.  8,  119  SW  4461;  Ward  v. 
Haren,  139  Mo.  A., 8,  119  SW  446 
(holding  that  under  the  contract  no 
allowance  of  additional  time  should 
be  made  unless  a  claim  therefor  was 
presented  in  writing  within  forty- 
eight  hours  of  the  occurrence  of  de- 
lay, and  that  where  the  owner  or- 
dered extra  work  which  caused  de- 
lay in  completion  of  the  building, 
but  the  contractor  failed  to  present 
his  claim  In  writing  as  provided,  he 
was  liable  to  the  owner  for  a  for- 
feiture provided  in  the  contract  in 
the  case  of  delay  beyond  a  given 
time,  as  the  claim  of  a  waiver  In 
writing  was  a  condition  precedent 
to  the  contractor's  right  to  the 
same). 

N.  J. — ^Van  Busklrk  v.  Passaic  Tp. 
Bd.  of  Bduoatlon,  78  N.  J.  U  860, 
75  A  909. 

Tex. — Slaughter  v.  Olsman,  (Civ. 
A.)  178  SW  1. 

Wis. — Davis  V.  Lacrosse  Hospital 
Assoc..  121  Wis.  679.  99  NW  851.  1 
AnnCas  960  (holding  that  where 
such  notice  is  not  given  the  archi- 
tect has  no  right  to  consider  the  de- 
lays In  determining  whether  or  not 
the  work  oould  reasonably  have 
been  completed  at  the  stipulated 
time). 

Man. — Grey  v.  Stephens,  16  Man. 
189 

[al  A  stipalatlon  that  U  Aolara  In 
the  oompletum  of  Hbm  work  are  oo- 
oasioned  bv  vpldemioa,  strikes,  or 
providential  causes  a  reasonable  ex- 
tension of  time  for  the  completion 
of  the  contract  shall  be  made,  if 
qualified  by  a  condition  that  timely 
notice  of  all  such  delays  stiall  be 


given  by  the  builder  to  the  owner, 
does  not  relieve  the  builder  from 
liability  for  damages  resulting  to 
the  owner  bocanae  of  delays  thus 
brought  about,  unless  he  gives  ac- 
tual notice  to  the  owner  of  such  de- 
lays within  a  reasonable  time  after 
their  recurrence,  and  makes  thereon 
proper  claims  for  extensions  of 
time.  Florida  Northern  R.  Co.  v. 
Southern  Supply  Co.,  112  Ga.  1,  37 
SB  ISO. 

[b1  AppUoatioa  to  arohlteot  and 
Osrtutoats^(l)  Where  the  contract 
provides  that  no  allowance  shall  be 
made  to  the  contractor  for  delays 
in  the  completion  of  the  work 
caused  by  the  neglect,  delay,  or  de- 
fault of  the  owner  or  architect,  un- 
less a  claim  therefor  in  writing  Is 
presented  to  the  architect  within 
twenty-four  hours  of  the  occur- 
rence of  such  delay,  a  failure  to  give 
such  a  notice  le  a  forfeiture  of  any 
right  on  the  part  of  the  contractor 
to  any  extension  of  time  under  the 
contract  Curry  v.  Olmstead,  28  R. 
I.  462,  69  A  392.  (2)  So  where  a 
hulldlng  contract  provided  that 
change  or  extra  work  might  be 
asked  by  the  owner,  and  that  if  ex- 
tension of  time  was  wanted  the  con- 
tractor should  file  a  written  claim 
with  the  architect,  and  that  any  ex- 
tension must  be  given  on  a  written 
certificate  of  the  architect,  no  allow- 
ance for  delay  could  be  demanded 
without  such  application  and  certif- 
icate. Charleston  Lumber  Co.  v. 
Friedman,  84  W.  Va.  151.  81  SE  81S. 
(8)  Where  the  provision  Is  that  no 
such  allowance  shall  be  made  un- 
less a  claim  is  presented  In  writing 
at  the  time  of  such  obstruction  or 
delay,  and  that  the  architect  shall 
award  and  certify  the  amount  of 
additional  time  to  be  allowed,  not 
only  must  the  claim-  for  further 
time  be  made  at  the  time  of  the 
delay  but  the  architect  must  also 
extend  It  in  writing.  Kelly  v. 
Fejervary.  (Iowa)  78  NW  828. 

23.  Schmulbach  v.  Caldwell,  2lS 
Fed.  70,  131  CCA  878;  Huber  v.  St 
Joseph's  Hospital,  11  Ida.  631,  8: 
P  768  (application  in  writing  for 
allowance  for  delay  held  waived  by 
action  of  architect) ;  Walsh  v. 
North  American  Cold  Storage  Co., 
260  111.  322,  103  NE  186  [mod  170 
111.  A.  393]:  Jobet  v.  Hayden,  84 
Nebr.  736.  121  NW  957.  60  LRANS 
601  and  note;  Carter  v.  Root.  84 
Nebr.  728,  121  NW  962  (holding  thet 
a  clause  in  a  building  contract  re- 
quiring a  written  demand  by  the 
contractor  for  additional  time  to 
complete  the  building  Is  waived  by 
the  owner  entering  Into  supple- 
mental  contracts  for  extras  requir- 
ing additional  time). 

Ta]  Where  tho  acehlteet  also 
Mts  as  the  owBMT^  saparlMt— ient 
of  the  work,  and,  on  the  contractor's 
complaining  to  him  of  delays  caused 
by  other  contractors,  the  superin- 
tendent assures'  him  that  he  is  en- 
titled to  additional  time  therefor 
and  concedes  the  entire  amount  of 
time  demanded,  the  fact  that  no 
demand  for  additional  time  is  made 
on  the  architect  in  writing  Is  Im- 
materal.  Vanderhoof  v.  Shell,  4! 
Or.  578.  72  P  126. 

34.  Gfraveeon  v.  Tobey,-  76  III. 
640;  PIttsbure  Iron,  etc,  Co,  v.  Na- 
tional Tube  Works  Co.,  184  Pa.  261. 
89  A  78. 


For  later  caasa,  OsMlo^Boat*  and  oliufoa  in  the  law  >••  cumulative  Annotations,  same  title,  p^e'i 
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proTides,  the  detennination  of  whether  the  baild- 
er's  delay  waa  oeeaaioned  by  any  of  ite  causes 
stated  in  the  eontraet  and  without  fault  on  the 
part  of  the  builder,  and  if  so  what  additional  time 
woald  be  just  and  reaaonablef  must  be  made  by  the 
architect  or  rai^ineer,"  and  in  determining  whether 
a  further  extenuon  of  time  ahould  be  alloved  he 
may  take  into  eonaidwation  the  faet  of  the  previoua 
delinqneneies  of  the  builder  and  the  futility  of  pre- 
Tious  extensions." 

123]  d.  Excnses  for  Belay— (1)  Acts  and 
Default  of  Owner.    The  failure  of  the  builder  to 

as.  U.  S.  V.  Oleason,  ITS  U.  8. 
6BB,  20  set  228,  44  U  ed.  284  [rev 
IS  Ct.  CI.  »]  (boldlnv  that,  wh«re 
tbe  •nBinear  in  t£b»Tg9  reports  from 
month  to  month  that  delays  have 
been  caused  by  freshets,  prevsntlng 
tb«  contractors  from  completlnc 
their  work  within  the  time  aarreea 
on.  he  concedes  that  the  conditions 
call  for  an  extension;  and  In  the 
absence  of  fraud  or  rrosa  error  de- 
fendants win  be  bound  thereby); 
Kelly  T.  FeJervary,  (Iowa)  78  NW 


perform  the  contract  in  the  time  stipulated  therefor 
will  be  excused,  and  the  owner  cannot  take  ad- 
vantage thereof,  where  anah  failure  ia  caused  by 
the  wrongful  acts  of  the  owner  or  by  his  failure 
to  perform  his  part  of  the  contract,'"  or  by  the 
fault  of  persons  for  whose  conduct  the  ovuer  is 
nsponsible;"  and  the  &et  that  the  contract  con- 
tains express  provisions  excusing  delay  from  cer- 
tain causes  does  not  deprive  the  builder  of  the 
right  to  excuse  delay  caused  by  the  wrongful  aets 
or  omisBiona  of  the  owner.^ 
Ap^icattons  of  rule.  Thus  there  is  a  valid  exeuse 


828  (In  writing). 

[a]   VeeeMftr  --    ^  ^ 

Where  a  bulldlnr  contract  provided' 


fir  of  ewttBea«s^(l) 


that  any  extension  of  time  for  per- 
formance should  be  certified  by  uie 
architect,  the  contractor  cannot  ex- 
etise  a  delay-  on  the  arround  of  an 
extenaion.  In  the  absence  of  a  show- 
ing of  such  certificate,  or  excuse 
for  hts  failure  to- obtain  It.  Neblett 
v.  McGraw,  47  Tex.  Civ.  A.  20T.  108 
SW  1118;  McNamara  v.  Skaln.  83 
Ont.  103.  (2)  Under  a  building  con- 
tract providing  for  an  extension  for 
any  delay  caused  by  the  owner,  but 
tbat  no  such  allowance  should  be 
made  unless  claim  therefor  was  pre- 
sented within  five  days,  "the  dura- 
tion of  such  extension  to  be  certi- 
fied by  the  architects."  it  was  not 
esaentlal  that  the  architects  certify 
the  duration  of  the  extension  within 
the  five  days,  but  this  could  be 
done  at  any  time  prior  to  the  final 
settlement  between  the  parties. 
Cramp  v.  Boyertovn  Burial  Casliet 
Co.,  241  Pa.  16.  88  A  89. 

[bi  Where  the  oontraol  pnvUes 
that  saoh  addtUoBal  tine  '*m»j^  be 
sUowMl  if  delay  ts  caused  "by 
freshets.  Ice.  or  other  force  or  violence 
of  the  elements,"  as  in  the  Judg- 
ment of  the  engineer  In  charge  shall 
be  "Just  and  reasonable,"  there  Is 
no  discretion  left  In  the  engineer 
except  as  to  the  amount  of  time  to 
be  allowed,  and  that  must  be  Just 
and  reasonable;  and  the  word  "may" 
should  be  construed  to  mean  "shall." 
Gleason  v.  U.  S.,  83  Ct.  CL  88  [rev 
on  other  grounds  178  U.  S.  588,  20 
set  28.  44  L..  ed.  284]. 

[c]  The  eoaelttsloa  of  an  safl- 
aa«r  as  to  the  right  of  a  contractor 
to  an  extension  of  time  Is  not  pre- 
vented from  constituting  a  Judg- 
ment, within  the  meaning  of  a  con- 
tract provision  referring  the  matter 
to  his  Judement,  merely  because  the 
court  reaches  a  different  conclusion. 
U.  S.  V.  Oleason,  175  U.  S.  688,  20 
set  228,  44  L.  ed.  284  [rev  33  Ct. 
a.  65). 

[dl  AzvUteeVs  anthorfty  not  ex- 
elutvs. — ^A  provision  that  changes 
may  be  directed  by  the  owner,  and. 
In  case  of  any  such  addition,  such 
further  time  shall  be  allowed  for 
the  completion  of  said  work  as  the 
architect  shall  decide  to  be  reason- 
able, and  that  If  any  question  arises 
during  progress  of  the  work,  or  In 
settlement  of  accounts.  It  Is  to  be 
referred  to  the  architect  whose  de- 
eiston  shall  be  binding  on  both  par- 
ties, does  not  Invest  the  architect, 
to  the  exclusion  of  the  court,  with 
authority  to  determine  the  questions, 
what  delay  there  was  In  completing 
the  work,  and  whether  It  was  caused 
by  acts  and  orders  of  the  owner, 
or  was  attributable  to  the  con- 
tractor. In  which  latter  case  the 
contract  required  a  certain  amount 
fer  each  day  of  delay  to-'be  paid  the. 


owner  as  damages.  Muxjihy  T.  Orne, 
185  Pa.  250,  89  A  888. 

36.  U.  S.  v.  Gleason,  17B  U.  8. 
688,  20  set  828,  44  U  ed.  284  [rev 
33  Ct.  CI.  881. 

ST.  U.  8. — McOowan  v.  American 
Pressed  Tan  Bark  Co^  121  U.  8. 
678,  7  set  1315,  80  t.  ed.  1027; 
Champlaln  Constr.  Co.  t.  O'Brien, 
117  wia.  271;  Brlekaon  v.  U.  8.,  lOT 
Fed.  204:  Hart  v.  Rose,  11  P.  Cas. 
No.  6,164a.  Hempst.  S88;  Ittner  v. 
U.  S.,  43  Ct.  CI.  336;  Skelsey  v.  U. 
8.,  2S  Ct.  a.  II. 

Cal.— White  V.  Fresno  Nat.  Bank, 
»S  Cal.  188,  82  P  978;  LAcy  Mfg.  Co. 
V.  Li08  Angeles  Gas,  eto.,  Co.,  12  Cal. 
A.  37.  108  P  418. 

Conn^-^'IiOUghlln  v.  Poll,  82 
Conn.  427,  74  A  763. 

111. — Christopher,  etc..  Foundry 
Co.  V.  Yeaaer,  202  111.  486,  67  NB 
166  [aft  106  III.  A.  126];  Central 
Bide.  Co.  V.  Karr  Supply  Co.,  116 
111.  A.  610;  Sanitary  Dlst  v.  Hc- 
Mahon.  etc.,  Co.,  110  111.  A,  610: 
Lehmann  v.  Webster.  110  III.  A.  898 
[aff  800  111.  264,  70  NB  600]. 

Ky. — Harris  v.  Qardtner.  68  8W 
8,  24  KyL.  103.  See  also  Salisbuiry 
V.  King,  110  SW  160  (delay  caused 
by  adjoining  owner  who  was  under 
contract  with  owner  for  joint  con- 
struction of  houses). 

La— Hebart  v.  Well,  116  La.  424, 
39  S  889. 

Mass. — ^Wallts  v.  Wenham,  204 
Mass.  83,  90  NE  896,  17  AnnCas 
644  and  note. 

Hlch.--8chelble  v.  Klenk,  171 
Mich.  1,  1S7  NW  106. 

Minn. — Davis  v.  Crookston  Water- 
works, etc.,  Co.,  67  Minn.  402,  69  NW 
482,  47  AmSR  622. 

Mo.~Hammond  v,  Beeson,  112  Mo. 
190.  20  SW  474:  Pierce  City  Water 
Co.  V.  Pierce  City,  61  Mo.  A  471; 
Bldrldge  V.  Fuhr,  69  Mo.  A.  44. 

Mont.— Starr  v,  Gregory  Cons. 
Min.  Co.,  8  Mont.  486,  13  P  195. 

Nebr. — Sharp  v.  National  Fidelity, 
etc..  Co.,  97  Nebr.  41.  149  NW  110. 

N.  J. — Wood  V.  Boney,  (Ch.)  21 
A  674. 

N.  M. — Texas,  etc.,  R.  Co.  v.  Sax- 
ton,  7  N.  M.  302,  34  P  6S2. 

N.  T. — Vandegrlft  v.  Cowles  En- 
gineering Co.,  161  N.  T.  436,  66  NB- 
941.  48  L.RA  68S :  Outmann  v. 
Crouch.  184  N.  T.  586.  81  NE  275; 
Dannat  v.  Fuller.  120  N.  T.  664,  24 
NB  815;  Stewart  v.  Keteltas.  86  N. 
Y.  388,  2  Transcr.  A.  288;  Cornell 
v.  Standard  Oil  Co..  91  App.  Div. 
345,  86  NTS  638;  Perry  v.  Levenson, 
82  App.  Dlv.  94.  81  NTS  686  [aff 
178  N.  T.  569  mem,  70  NB  1104 
mem] ;  Ocorr,  etc.,  Co.  v.  Little 
Palls,  77  App.  DIv.  692,  79  NTS  251 
[aff  178  N.  Y.  622  mem,  70  NE 
1104  mem];  Smith  v.  Vail,  63  App. 
DIv.  628  mem,  65  NTS  834  (affl  166 
N.  T.  611  mem,  59  NB  1125  mem]; 
Simmons  v.  Ocean  Causeway,  21 
App.  DIv.  30,  47  NTS  360:  Van 
Aiken  v.  New  York,  18  App.  DIv.  89, 
46  NTS  467:  Willis  v.  Webster.  1 
App.  DIv.  301.  87  NTS  364;  Syl- 
vester v.  Wheeler,  74  Hun  382,  26 
NTS  411:  Cooke  V.  Odd  Fellows' 
Fraternal  Union.  49  Hun  23.  1  NTS 
498;  Lauer  v.  Brown,  30  Barb.  416; 
Deeves  v.  New  Tork.  60  N.  T.  Super, 
339.  17  NYS  460;  Keogh  Mfg.  Co.  V. 
Elsenberg,  7  MlBC.  79,  27  NTS  366 
[aff  149  N.  T.  692  mem.  44  NE  1123 
meW];  H.  Q.  Vogel  Co.  v.  Standard 
Cordage  Co...  llS  ,NY«  %43;  ..  Belpr 


hauer  v.  Gleason,  16  NYSt  227  Fair 
119  N.  Y.  668  mem,  28  NE  1160 
mem]. 

N.  C. — Dnnavant  t.  Caldwell,  etc., 
R.  Co.,  122  N.  C.  999,  29  BE  837. 

Pa. — Cramp  v,  Boyertown  Burial 
Casket  Co.,  241  Pa.  16,  88  A  68; 
Murphy  V.  Orne,  186  Pa.  260,  89  A 
969;  Huckateln  v.  Kelly,  etc.,  Co,, 
162  Pa.  631,  86  A  747;  Hucluateln 
V.  Kelly,  etc.  Co.,  139  Pa.  301.  81 
A  78;  Wood  V.  Ualone,  131  Pa.  K64, 
18  A  884. 

R.  I. — Curry  v.  Olmstead,  26  R  1. 
462,  59  A  892.  ■ 

Texj— Wright  v.  Meyer,  (CIt.  A.) 
26  SW  1122. 

Va^-AtlanUo,  eta.  R.  Co.  v.  Dela- 
ware Constr.  Co..  98  Va.  603,  87 
8E  II. 

Wash. — Spina  v.  Arcadia  Orchards 
Co.,  73  Wash.  44,  181  P  218. 

Wis. — Maher  v.  Davis,  etc..  Lum- 
ber Co.,  86  Wis.  680,  67  NW  367. 

Eng. — Russell  V.  8a  da  Bandeira, 
13  C  B.  N.  8.  149.  106  ECL  149.  143 
Rmrint  69. 

Sask. — Covsrt  v.  Jsjisen.  1  Sask. 
li.  429.  9  WestLR  287. 

[a]  Mlnze  to  gt*«  aotiee  of 
assd  of  eoaq^letltm. — A  contractor 
failing  to  complete  a  building  within 
the  agreed 'time  cannot  escape  lia- 
bility therefor  by  showing  tnat  he 
notified  the  owner  that  ne  would 
finish  the  building  within  a  short 
time,  on  receiving  notice  that  the 
owner  desired  to  use  or  rent  the 
building,  and  that  the  owner  negll- 

Sently    failed    to   give   any  notice, 
mith  V.  Gunn,  67  Tex.  Civ.  A.  339, 
122  SW  919. 

[b]  OoBdttlom  that  owner  does 
aa«  oontrllmte  to  delay. — ^Where  the 
agreement  for  damages  to  be  paid 
the  owner  in  case  of  delay  on  the 
part  of  the  builder  Is  conditioned  ' 
expressly  on  the  understanding  that 
the  owner  does  not  contribute  to 
this  delay  In  any  way,  where  the 
owner  contributes  substantially  to 
the  delay  he  Is  not  entitled  to  re- 
cover on  account  thereof,  although 
the  builder  also  contributed  thereto. 
H.  O.  Vogel  Co.  V.  SUndard  Cord- 
age Co..  118  NTS  848. 

88.  Young  v.  Wells  Glass  Co.,  187 
111.  628.  58  NE  606  [aff  8?  HI.  A. 
637]  (holding  that,  under  a  con- 
tract by  plaintiff  to  erect  a  struc- 
ture for  defendant,  to  be  done  by  a 
certain  time,  and  for  every  day's 
delay  after  such  a  time  a  certain 
sum  to  be  deducted  as  liquidated 
damages,  there  could  be  no  damages 
where  the  delay  was  satisfactory 
to,  or  caused  or  authorised  by,  one 
to  whom  plaintiff  was  referred  by 
defendant  as  having  power  to  ex- 
tend time):  Wallls  v.  Wenham,  204 
Mass.  83.  90  NE  396,  17  AnnCas  644: 
Cornell  v.  Standard  Oil  Co.,  91  App. 
DIv.  345,  86  NYS  833.  - 

[a]  TaUnre  to  slfa  eontraot^ 
Where  time  Is  of  the  essence  of  the 
contract,  It  Is  the  duty  of  the  re- 
sponsible ofllcer  of  the  government 
to  sign  the  same  within  a  reason- 
able time  after  the  contractor  has 
done  80.  Where  he  delays  for  thirty 
days  it  will  operate  by  Implication 
to  extend  the  time  of  completion  to 
a  corresponding  period.  Laldlaw- 
Dunn-Gordon  Co.  v.  V-  8.,  47  Ct.  CI. 
271. 

Acts  of  arohltsot  or  engbieer  see 

Infra  )  124. 

.  88.  .Smith  Ifc  -Vall./ja  :App,  Dllr 
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BUILDINQ  AND  C0N8TBUCTJ0N  CONTRACTS 


[§  123 


for  nonperformance  within  the  stipulated  time, 
where  the  delay  is  caused  by  the  owner's  refusal 
to  permit  the  builder  to  complete  the  work  or  by  his 
direction  of  a  suspension  of  the  work;""  or  by  the 
owner's  failure  to  deliver  to  the  builder  at  the 
proper  time  the  possession  .of  the  premises  on 
which  the  work  is  to  be  done,^  to  pay  when  due  the 
installments  of  the  compensation  which  are  payable 


as  the  work  progresses,''  to  seenre  a  building  pennit 
for  the  Section  of  the  buildiu^  or  to  comply  with 
the  city  building  r^ulations,"  or  by  the  owner's 
failure  to  do  certain  work  required  on  his  put 
and  necessary  to  be  done  before  the  builder  can  do 
his  work,"^  to  perform  his  agreement  to  furnish  the 
materials  with  which  the  builder  is  to  perform  the 
work,"  or  to  designate,  as  required  in  the  contract, 


628  mem,  «5  NYS  834  [afT  196  N. 
y.  Sll  mem,  69  NE  1126  mem}. 

30.  Nourse  v.  U.  S.,  26  Ct.  CI. 
7:  Buster  v.  Fletcher,  22  Ida.  172, 
125  F  226  (holding  th&t,  where  a 
contract  for  the  construction  of  a 
butter  factory  and  feed  mill  pro- 
vides that  an  executive  committee 
shall  he  appointed  by  the  parties  of 
the  second  part,  with  power  to  rep- 
resent them  In  all  Interests,  and  the 
executive  committee  notify  the  con- 
tractor that  the  weather  Is  such 
that  the  construction  cannot  be 
commenced,  and  that  they  will 
notify  him  when  it  may  be  com- 
menced, such  action  of  the  commit- 
tee excuses  the  contractor  from 
commencing  and  completing  the 
building  within  the  time  fixed  within 
the  contract);  Marsh  v.  KaufC.  74  111. 
189;  Home  Bank  v.  Drumgoole,  109 
N,  Y.  63,  16  NE  747:  Willis  v.  Web- 
ster. 1  App.  Div.  301,  37  NYS  364; 
Parnham  v.  Ross.  2  N.  Y.  Super.  167. 

[a]    Be^ttssi    (or  — In  an 

action  for  damages  for  delay  In 
completing  a  building,  a  defense 
pleaded,  that  the  contractor  delayed 
the  completion  of  the  work  at  plain- 
tiff's request,  stated  a  sufficient  ex- 
cuse for  not  complying  with  such 
provision  ot  the  contract.  Outhrle 
v.  Carpentor,  18S  Xnd.  417,  70  NE 
486. 

31.  Strobel  Steel  Constr.  Co.  v. 
Sanitary  Diet.,  ISO  111.  A.  664;  Eld- 
ridge  V.  Fuhr,  69  Mo.  A.  44;  At- 
lantic, etc.,  R.  Co.  V.  Delaware 
CoDstr.  Co.,  98  Va.  603,  37  SB  13; 

KellB  V.  Army,  etc..  Co-op.  Soc.,  88 
T.  Rep.  N.  8.  764. 
33.    Harris    v.   Oar  diner,    68  8W 
,S,  24  KyL  103:  Wood  v.  Boney:  (N. 
.-^J.  Ch.)  21  A  674;  Wright  v.  Meyer, 
<T6X.  Civ.  A.)  26  SW  1122. 

[a]  Murwtmr,  it  has  been  held 
that,  where  a  building  contract, 
'  with  a  damage  clause  for  nonper- 
■  formanee  oy  a  certain  time,  pro- 
vides for  payment  by  the  owner  of 
'  monthly  installments,  and  delays 
caused  by  wrongful  withholding  of 
the  same  are  excused,  the  wrongful 
withholding  of  such  payments  does 
not  excuse  performance  within  the 
stipulated  time,  unless  such  con- 
duct prevented  performance,  nor 
does  It  relieve  the  builder  from 
damages  where  the  delay  In  com- 
pletion was  due  to  independent 
causes.  Chamberlin  v.  Booth,  136 
Oa.  719,  TO  SB  601,  86  LRANS  1223 
and  note. 

33.    Perry  v.   Levenson,   82  App. 
DiV.  94.  81  NYS  680  [all  178  N.  T. 
669  mem,  70  NB  1104  mem].  See 
Scott  T.   Chesterman.   117   Va.  684, 
^86   8E   602    (holding   delay   in  the 
i^qpnstructlon  of  a  building,  caused 
■by    the   building    inspector   of  the 
I  City,  by  reason  of  the  contractor's 
j  not  complying  with  building  laws, 
.due  to  the  failure  of  the  contractor). 

[a]  Vallnx*  of  «i»l0T*r  to  ob- 
tain permit  or  to  flz  time  for  ooa- 
■MMOsmMtf— Where  the  builder  con- 
tracted to  erect  a  building  and  to 
commence  work  on  such  day  as 
should  be  fixed,  and  complete  within 
three  months  thereafter,  and  the 
day  was  not  fixed,  and  the  builder 
was  delayed  for  a  Ions  time  by  the 
neglect  of  a  board  of  health  to  give 
a  necessary  permit  and  also  by  in- 
clement weather,  it  was  held  that 
as  the  employer  did  not  have  the 
time  fixed  or  the  permit  procured 
the  builder  could  not  be  held  to  a 
strict  performance.  Deeves  v.  New 
York,  60  N.  Y.  Super.  339,  17  NTS 
400. 


[b]  trnder  a  oontraot  reqolrliig 
ths  oontraotoT  to  obtain  all  neces- 
sary onolal  psnalts,  etc.,  where 
the  contractor  was  bound  to  pre- 
pare and  Ale  the  bond  required  by 
the  city,  prellpilnary  to  the  issuance 
of  a  building  permit,  the  owner  be- 
ing merely  required  to  execute  the 
bond  when  presented,  and  the  owner 
executed  It  without  delay,  the  con- 
tractor cannot  escape  liability  for  a 
delay  In  completing  the  building  be- 
cause it  resulted  from  a  delay  in 
filing  the  bond.  Hikolajewski  v, 
Pugell,  62  Misc.  449,  114  NYS  1084. 

34.  U.  S.— SUndard  aasli_ght  Co. 
V.  Wood.  61  Fed.  74,  9  CCA  362; 
King  Iron  Bridge,  etc.,  Co,  v.  St. 
Louis,  43  Fed.  768,  10  LRA  S26  [app 
dism  149  U.  S.  769,  13  SCt  1044.  87 
L.  ed.  960];  Ittner  v.  U.  S.,  43  Ct. 
CI.  336,  361. 

Ala. — Hstf-daway-Wright  Co.  v. 
Bradley,  163  Ala.  596,  ^1  S  21. 

in.— -Taylor  v.  Renn,  79  111.  181; 
Graveson  v.  Tobey,  76  111.  640; 
Strobel  Steel  Constr.  Co.  v.  Sani- 
tary Dlst.,  160  111.  A  664;  Hart  v. 
Carsley  Mfg.  Co^  116  111.  A.  169; 
Sanitary  Dlst.  v^  McMahon,  etc.,  Co., 
110  111.  A.  610:  W.  H.  Stubbings 
Co.  V.  World's  Columbia  Ehtpositlon 

Co..  110  III.  A.  aip. 

La. — Haughery  v.  Thlberge,  24 
La.  Ann.  442. 

Mo. — Pittsburg  Bridge  Co.  v.  St. 
Louis  Transit  Co.,  136  Mo.  A.  679, 
116  SW  467  [transf  206  Mo.  176,  103 
SW  646];  Beattie  Mfg.  Co.  v.  Heins, 
120  Mo.  A.  466,  97  SW  188. 

N.  Y. — autmann  v.  Crouch,  134  N. 
Y.  586,  31  NE  276;  Dannat  v.  Fuller. 
120  N.  Y.  664,  24  NB  816;  Weeks  v. 
Little,  89  N.  Y.  666,  11  AbbNS  41S 
[rev  47  N.  T.  Super.  1];  Mahoney 
v.  Oxford  Realty  Co.,  133  App.  Div. 
660,  118  NYS  216;  Cornell  v.  Stand- 
ard on  Co.,  91  App.  Div.  346,  86  NYS 
638;  Oranniss,  etc..  Lumber  Co.  v. 
Deeves.  72  Hun  171,  2B  NYS  375  [aff 
147  N.  Y.  718  mem,  42  NE  723  mem]; 
Murphy  V.  Wall  St.  Corp..  119  NYS 
693  [rev  on  other  grounds  142  App. 
Div.  836,  127  NYS  736];  Hlghton  v. 
Dessau.  19  NYS  396  [aff  139  N.  Y. 
607  mem,  36  NE  203  mem]. 

Or.— Vanderhof  v.  Shell,  42  Or. 
678,  72  P  126. 

Pa. — Pittsburg,  etc..  Iron  Co.  v. 
National  Tube  Works  Co.,  184  Pa. 
261,  39  A  76;  Huckestein  v.  Kelly, 
etc.,  Co..  139  Pa.  201,  21  A  78. 

Ont. — Findlay  v.  Stevens,  20  Ont. 
L.  331,  IS  OntWR  212;  Sherlock  v. 
Toronto,  8  OntWR  646;  Bloane  v. 
Toronto  Hotel  Co.,  6  OntWR  400; 
Hamilton  v.  Moore,  33  U.  C.  Q.  B. 
100,  276,  620:  Yates  v.  Law,  26  U.  C. 
Q.  B.  662.  . 

Que. — Dupuls  V.  Lapralrte.  28  Que. 
Supsr.  190. 

fa]  "It  la  W«U  H«U«a  that  where 
one  of  the  parties  to  a  contract  de- 
mands strict  performiuice  as  to 
time  by  the  other  party,  he  must 
comply  with  all  of  the  conditions 
requisite  to  enable  the  other  party 
to  perform  his  part,  and  a  failure 
on  the  part  of  the  one  demanding 
performance  to  do  all  the  prelim- 
inary work  required  by  him  to  en- 
able the  other  party  to  complete 
the  work  within  the  time  limit,  op- 
erates as  a  waiver  of  the  time  pro- 
vision in  the  contract."  Ittner  v. 
U.  S.,  43  Ct.  CI.  386.  361. 

[b]  WheM  work  to  be  performed 
"by  a  boilder  cannot  be  performed 
nntU  other  work  provided  to  be  done 
by  the  owner  is  finished,  the  failure 
or  the  latter  to  complete  the  work 
In  season  to  enable  the  builder  to 


end  his  within  the  time  limited  bj 
the  contract  Is  a  sufHclent*  excuse 
for  his  delay  beyond  the  agreed  pe- 
riod of  completion,  and  this  Is  true 
notwithstandins  some  of  the  worx 
was  delayed  wnlch  was  not  atlected 
by  the  delay  of  the  owner.  Weeks 
V.  Little.  11  AbbNCas  (N.  Y.)  415. 

[c]  Vallue  to  prepax*  piers  to 
reoelve  bridge  to  be  bnOt  an  excuse 
for  delay.  King  Iron  Bridge,  etc, 
Co.  V.  St.  Louis,  43  Fed.  788,  10  LRA 
820  [app  dism  149  U.  S.  709,  18  SCt 
1044,  37^ L.  ed.  960]. 

[d]  miQM  of  oitr  to  open  strert 
will  excuse  failure  to  bulla  a  sewer. 
French  v.  Syracuse,  18  Misc.  278,  41 
NYS  1036. 

[e]  Implied  dvtT  of  anployer  to 
luhve  Imlialiig-  readr  for  bviU«i% 
nse. — (1)  A  person  employing  an- 
other person  to  do  certain  work 
impliedly  agrees  to  keep  such  work 
far  enough  In  advance  to  enable 
such  person  to  perform  his  work 
within  the  time  agreed  on,  and  the 
builder  is  not  liable  where  the  owner 
does  not  so  do.  Taylor  v.  Renn,  79 
111.  181.  (2)  Plaintiff  and  defend- 
ants entered  into  a  written  agree- 
ment by  which  the  former  agreed, 
for  a  certain  sum  to  be  paid  him 
by  the  latter,  to  do  all  the  car- 
penter's work  on  a  schoolhouse  to 
be  erected,  and  to  furnish  and  use 
all  the  requisite  materials;  and  thtt 
he  would  commence  said  work,  and 
would  "proceed  therewith,  without 
delay,  and  in  such  a  manner  as  not 
to  delay  the  contractor  for  the 
mason  work."  It  was  held  that  this 
latter  covenant  raised  an  Implied 
obligation  on  the  part  of  defend- 
ants to  have  the  building  in  readi- 
ness for  plaintiff  to  perform  the 
condition.  It  was  held  also  that 
this  was  a  mutual  covenant  on  Iwth 
the  parties,  on  the  part  of  plaintiff 
that  he  would  commence  and  proceed 
at  once,  and  on  the  part  of  defend- 
ants that  they  would  be  ready  to 
allow  him  to  do  so.  Allamon  v.  Al- 
bany, 43  Barb.  (N.  Y.)  82. 

XmpUeA  osKfenMt  of  a^lojer  to 
^e  halMor  pOHSSStOB  see  supn 

might  of  hnUdev  to  poas— Ion  see 

supra  I  70. 

30.  U.  S. — Morse  Dry  Dock.  et^. 
Co.  V.  Seaboard  Transp.  Co.,  161 
Fed.  99,  88  CCA  263  [rev  164  Fed. 
90];  Harvey  v.  U.  S..  8  Ct.  01.  601. 

Cal.— Boyd  v.  Bargagliotti.  12  Cal. 
A.  228,  107  P  150. 

Conn. — Bulkley  t.  Bralnard,  I 
Root  5. 

111.— Vermont  St.  U.  E.  Churdb  v. 
Broae,  104  III.  200. 

Ky.— Seventh  St.  Planing  Mill  Co. 
V.  Schaefer,  99  SW  241.  20  KyL  631 
(rule  applied  to  subcontractor). 

Md.— Abbott  T.  Qatdi,  IS  Md.  311. 
71  AmD  636. 

Mo. — Missouri  Bridge,  etc.,  Co.  v. 
Stewart.  184  Mo.  A.  618,  114  8W 
1119. 

Hont. — Starr  v.  Gregory  Consol. 
Mln.  Co..  0  Mont.  486,  13  P  195. 

N.  Y.— Ooldnick  v.  Toelberg,  2fi 
Misc.  806,  66  NYS  064. 

S.  C. — Summer  v.  I>ewalt,  28  S.  C. 
L.  136. 

Tex. — -Mason  V.  Rempe,  (Civ.  A) 
41  SW  694. 

Va. — Taylor  v.  Netherwood,  91  Va. 
88,  20  SB  888. 

Can. — Isbester  ▼.  Reg.,  7  Can.  S. 
C.  696. 

N.  S. — Munro  t.  Westville,  36  N- 

3  318 

'  Ont.— Page  v.  Green,  3  OntWB 
494. 
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the  time  for  b^innii^  the  work or  by  the  failure 
of  the  owner  or  his  uehiteet  or  engineer  to  fumiBh 
the  builder  with  plans' and  sped&ations."  Notice, 
faowerer,  should  be  given  to  the  owner  tb  proceed 
before  he  eaa  be  held  in  d^anlt,  where  his  act  can- 
not be  done  nntil  after  the  eontraetor  has  done 
certain  work  to  be  dcme  by  him.** 

Bamonl  01  came  of  delay*  But  the  builder  can 
nense  mily  snch  delay  on  his  part  aa  was  dne  to 
the  acts  of  the  owner  relied  on  as  an  exense,  and 
niiere  the  owner  has  removed  the  eause  of  delay  the 
bnilder  mnst,  if  he  inoeeeds  under  the  eontraet,  use 
zeaaonable  diligence  to  complete  the  work." 

[i  124]  <S)  Aflts  of  Azcbifeeet  or  Engtneer.  The 
architect  or  engineer  tmder  whose  snperviraon  and 
direction  the  woi^  is  to  be  performed  is  the  f^ent 
of  the  owner,  and  the  builder  cannot  be  held  liable 
for  delays  in  the  completion  of  the  work  caused  by 
Buch  architect's  or  engineer's  acts,*"  as  where  the 
delay  is  caused  through  mistakes  in  the  plans  and 
specifications,  requiring  a  part  of  the  work  to  be 
done  a  second  time/^  or  by  a  failure  to  deliver 
copies  of  the  plans  and  specifications,**  or  by  the 


failure  9f  the  architect  or  engineer  to  furnish  the 
necessary  lines  and  levels."  But  where  the  ardii- 
tect  or  engines  has  power  under  the  contract  to  pass 
on  the  eharaeter  of  the  materials  or  workmanship,  a 
delay  eaused  by  his  rojeotion  of  materials'*  or  faulty 
workmanship,**  or  even  failure  to  reject  faulty  ma- 
terial,** is  not  ezcnsable. 

[S  126]  (8)  Acts  of  Independeat  Oontnwtors. 
Where  the  woric  to  be  performed  by  the  builder  can- 
not be  performed  nntil  the  completion  of  other  work ' 
to  be  done  by  the  owner  and  for  wfaieh  the  owner 
has  contracted  with  a  third  person,  delays  caused 
by  sndi  third  person's  failure  to  perform  his  con- 
tract will  excuse  delay  on  the  part  of  the  builder 
caused  thereby,*'  nnlMs  such  failure  of  the  third 
person  was  caused  some  act  of  the  builder.*" 
But  the  parties  may  stipulate  that  the  fault  or 
n^lect  of  other  independent  contractors  is  not  to 
excuse,  delays  unless  notice  of  such  fault  or  neglect 
is  given  by  the  builder  to  the  owner  or  his  archi- 
tect, and  in  such  case  unless  the  required  notice  is 
given  the  bnilder  cannot  excuse  his  delay  for  such 
reason.*'    If  the  builder  after  being  delayed  by 


N.  W.  Terr. — Degagne  v.  Chave, 
3  Terr.  L.  tlO. 

[a]  mem  faUsre  to  fvnlali  not 
Ul  eznae. — (1>  Failure  to  furnish 
material  Is  not  an  excuse  where  the 
builder  does  not  call  for  It  until  the 
day  on  which  the  contract  is  to  be 
fully  performed  (Ootdnlck  v.  Toel- 
berg.  65  NTS  954),  (2)  or  ^Is  to 
do  work  that  can  be  flnlshed  with- 
out the  material  (Mason  v.  Rempe, 
(Tex.  Civ.  A.)  41  SW  694). 

38.  HcCIlntlc  Marshall  Constr. 
Ce.  V.  Hudson  County,  83  N.  J.  Eq. 
S39,  91  A  S81;  Deeves  v.  New  York, 
GO  N.  T.  Super.  389;  Dubois  v.  Dela- 
ware, etc.,  Cana.1  Co..  4  Wend.  (N. 
T.)  286  (holdtnar  that,  where  a  party 
contracted  to.  do  work  by  a  stipu- 
lated time,  and  the  contract  con- 
tained a  provision  that  a  portion 
of  the  work  should  not  be  done 
nntil  directions  were  given  to  the 
builder,  the  power  to  suspend  the 
doing  of  the  work  did  not  continue 
so  long  as  to  prevent  the  comple- 
tion of  It  within  the  time  agreed 
on). 

[a]  mMOf  tlie  InilldsT  la  re- 
vered to  iMgia  wotk  on  snoli  a  day 
M  13m  ooauussloiLers  of  the  depart- 
ment of  public  parka  might  desig- 
nate, before  he  is  bound  to  begin 
the  commissioners  are  required  to 
designate  a  day;  and  proof  of  such 
notice  is  necessary  to  enable  the 
commissioners  to  retain  any  portion 
of  the  consideration  for  failure  to 
complete  within  the  time  provided  by 
the  contract.  Dwyer  v.  New  York, 
34  App.  Div.  450,  BS  NTS  930. 

37.  Welch  V.  McDonald,  86  Va. 
600.  8  SB  711. 

38.  Afclieod  V.  Wilson,  2  Terr.  L. 
312. 

39.  U,  S. — HcOowan  y.  American 
Pressed  Tan  Bark  Co.,  121  U.  S. 
576,  7  set  IIIS,  80  X*.  ed.  1027. 

III.— Graveson  v.  Tobey,  76  111. 
540. 

N.  Y. — Dannat  v.  Fuller,  120  N.  Y, 
651.  24   NB   816    [rev  48   Hun  688 

mem]. 

Pa. — Pittsburg  Iron,  etc,  Co.  v. 
National  Tube  Works  Co.,  184  Pa. 
261,  39  A  76. 

Wis. — Inter-Ocean  Transp.  Co.  v. 
SheritCa.  64  Wis.  202.  11  NW  480. 

40.  U,  S.— Wyandotte,  etc.,  R.  Co. 
V.  King  Bridge  Co.,  100  Fed.  197,  40 
CCA  325. 

Ark. — Boston  Store  v.  Schleuter, 
88  Ark.  818.  114  SW  342. 

111. — Bloomtngton  Hotel  Co.  v. 
Garthwalt,  227  111.  <18,  81  NE  714. 

La. — Hahoney  v.  St.  Paul's  Church. 
47  La.  Ann.  1084,  17  S  484. 

Mich.— Schelble  v.  Klenk.  171  Mich. 
I.  187  NW  106. 

Vo.— Seattle  Mfg.  Co.  v.  Helns, 
110  Mo.  A.  466,  97  SW  188. 

N.  T.— Mosler  Safe  Co.  t.  Haldm 

0aj^ 


I^ane  Safe  Deposit  Co.,  199  N.  Y.  479, 
93  NE  81,  87  LRANS  868;  Willis  v. 
Webster,  1  App.  Dlv.  801,  87  NYS 
264. 

Pa. — White  V.  Braddock  School 
Diet.,  159  Pa.  201,  28  A  1-86. 

Tex. — Wright  v.  Meyer,  (Civ.  A.) 
25  SW  1128.  See  also  McClellan  v. 
McLemore.  (Civ.  A.)  70  SW  224. 

Ont. — Winger  v.  Streetsvllle,  13 
OntWR  635  [app  dlsm  14  OntWR 
216]. 

[a]  wrongfnl  withiioiaiiig  of  a 
1001111117  Mtlmat*  for  paymsnta  will 
excuse  delays  fiausea  thereby. 
Wright  V.  Meyer,  (Tex,  Civ.  A.)  25 

SW  1122. 

fb]  Areiilteot's  refteal  In  bad 
fattlL  of  addltloaal  time  axoiuM  da- 

la7'-~Under  a  contract  providing 
that  the  builder  should  pay  for  de- 
lay, but  that,  where  delay  was  occa- 
sioned by  certain  causes,  additional 
time  should  be  allowed  on  an  appli- 
cation In  writing  presented  to  the 
architects,  the  builder  la  not  liable 
where  the  architect  mala  fide  refuses 
additional  time.  McDonald  v.  Pat- 
terson. 1S«  111.  381,  67  NE  1027  [aJT 
84  III.  A.  326]. 

[c]  The  iasnaiio*  of  cMtifloati 
by  an  aroUteot  for  work  done  after 
the  time  fixed  for  Its  completion 
does  not  Involve  an  admission  that 
the  delay  was  by  his  direction  or 
consent.  Stephens  v.  Bases  County 
Park  Comra.,  148  Fed.  844.  75  CCA 
60. 

41.  Sperry  v.  Fanning,  80  111.  871; 
Seattle  Mfg.  Co.  v.  Heinz,  120  Mo.  A. 
465.  97  SW  188;  Perry  v.  Levenson, 
83  App.  Dir.  94,  81  NYS  586  [aS 
178  N.  Y.  8B>  mem,  70  ME  1104 
meml. 

'  BnlldST  Bot  reapoiudbls  for  mis- 
tmkss  in  plans  see  supra  i  87. 

48.  Snead  Iron  Works  v.  Mer- 
chants' L.  ft  T.  Co.,  225  III.  442.  80 
NE  237,  9  LRANS  1007  (rev  124  111. 
A.  658]:  Welch  v.  McDonald,  8S  Va. 
500,  S  SE  711:  Wells  v.  Army,  etc.. 
Co-op.  Soc.  86  L.  T.  Rep.  N.  S.  764; 
Grace  v.  Osier.  21  Man,  641. 

[a]  Wbera  thsr*  la  a  ranend  ou- 
tom  to  apply  to  the  architect  for  the 
specifications,  delay  la  not  excused 
on  the  ground  that  specifications 
were  not  furnished  in  time  by  the 
architect,  where  the  architect  does 
not  delay  to  furnish  them  when  ap- 

Elled  for.  Murdock  v.  Jones,  8  App. 
>iv,  221,  38  NYS  461. 
43.  White  v.  Braddook  School 
Dlst.,  169  Pa.  201,  28  A  136:  Long  v. 
Pierce  County.  22  Wash.  380.  61  P 
142;  Boden  v.  Uahsr,  106  Wis.  589,  81 
NW  661  (holding  that,  where  plain- 
tiff's Intestate  agreed  to  do  certain 
excavating  for  Mfendanta  within  a 
apedftad  time,  under  the  direction  of 
a  city  engineer,  delay  of  the  engineer 
In  preparing  the  ground  for  the  ex- 


cavation by  setting  grade  stakes 
precluded  any  recovery  by  defend- 
ants on  a  counterclaim  for  stipulated 
damages  for  delay  In  completing  the 
work,  where  the  work  was  prose- 
cuted as  rapidly  as  possible  after 
the  grade  stakes  were  set). 

44.  Mahoney  v.  St.  Paul's  Church. 
47  La.  Ann.  1064,  17  S  484;  White  v. 
Braddock  School  Dlst.,  159  Pa.  201. 
28  A  186;  Neblett  v.  McOraw.  41  Tex. 
Civ.  A.  239,  91  SW  309. 

48.  Mahoney  v.  St.  Paul's  Chureh, 
47  La.  Ann.  1064,  17  S  484. 

43.  Qermaln  v.  Stanton  Union 
School  Dlst.,  168  Micb.  114,  121  NW 
624.  123  NW  798. 

[a]  XUnstratioa. — Where  it  is  the 
duty  of  a  building  contractor  to  fur- 
nish glass  according  to  contract,  he 
eannbt  excuse  his  delay  In  complet- 
ing the  building  by  the  failure  of  the 
architect  to  condemn  the  glaaa  first 
furnished  in  time  to  pernilt  him  to 
replace  It  within  the  time  limited  by 
the  contract.  Germain  v.  Stanton 
Union  School  Dlst..  1B8  Mich.  214, 
122  NW  624.  128  NW  798. 

47.  Graveson  v.  Tobey,  76  lU. 
640;  Gutmann  v.  Crouch,  134  N.  Y. 
685.  81  NE  276  [aff  67  Hun  686 
memj;  Cornell  v.  Standard  Oil  Co., 
91  App.  Dlv.  845,  86  NYS  638;  Smith 
r™Y*il:  53  App-  628  mem.  65 
NYS  834  [aff  166  N.  Y.  611  mem,  59 
NE  1126  mem]:  Willis  v.  Webster,  1 
App.  Dlv.  301,  87  NYS  364:  Cooke  v. 
Odd  Fellows'  Fraternal  Union,  49 
Hun  23,  1  NYS  498;  Stewart  v.  Ke- 
teltas,  22  N.  Y.  Super.  261;  New 
York  Metal  Celling  Co.  v.  Raub,  86 
NYS  249;  Hlghton  v.  Dessau,  19  NYS 
896  [aff  139  N.  Y.  607  mem,  35  NE 
203  meml;  Prancbl  v.  Brunswlck- 
Balke-CoIIender  Co.,  13  NYS  294 ; 
Vanderboof  V.  Bfaell,  42*  Or.  678,  72 
P  126. 

[a]  Z>nt7  of  owner  to  keep  other 
eontraotoVs  work  adTaneeO.^ — it  Is  the 

duty  of  the  owner  to  keep  another 
contractor's  work  In  such  a  state  of 
forwardness  ae  to  enable  a  builder 
to  perform  his  contract  within  the 
time  specified,  although  the  contract 
contains  no  stipulation  to  that  effect. 
Haynes  v.  St.  Xouls  Second  Baptist 
Church,  18  Mo.  A.  686  Taff  88  NW 
286];  See  v.  Partridge,  9  N.  T.  Super. 
463. 

[b]  Queatlon  of  fact. — ^Whether 
delay  of  one  building  contractor  was 
caused  by  negligence  of  another  con- 
tractor In  the  same  building,  so  as  to 
avoid  the  penalty  for  failure  to  per- 
form In  time.  Is  a  question  for  the 
jury.  Merritt  v.  Poll,  286  Pa.  170. 
84  A  683. 

48.  (Hiurchyard  v.  U.  8..  100  Fed. 
920. 


786    [9  0.  J.] 


BUILDING  AND  C0N8TSUCTI0N  CONTBACT8 


[§§  125-128 


other  independent  contractors  proceeds  under  the 
contract,  he  must  use  reasonable  diligence  in  com- 
pleting his  work  and  will  be  held  liable  for  utmeees- 
saiy  delays  on  his  part."** 

[%  126]  (4)  Acts  of  Third  Persons.  Acts  of  third 
persons  for  which  the  owner  is  not  responsible  will 
not  excuse  a  delay  on  the  part  of  the  builder  per- 
forming the  contract.''^  Thus  a  delay  caused  by 
the  failure  of  materialmen  from  whom  the  builder 
purchased  the  material  to  deliver  it  is  not  ex- 
cusable." 

Injunction.  A  delay  caused  by  the  issuance  of  an 
injunction   against   completion  of  the  work  is 

excusable.'" 

Strikes.  A  delay  caused  by  a  strike  on  the  part 
of  the  builder's  workmen  is  generally  not  excus- 
able," unless  there  is  a  provision  exempting  the 
builder  from  the  consequences  thereof  and  suoh  a 
provision  is  not  to  be  restricted  to  strikes. arising 
solely  among  the  builder's  workmen."*  But  such  a 
provision  does  not  excuse  a  delay  caused  by  the 
builder's  workmen  quitting  work  for  failure  of  the 
builder  to  pay  their  wagest*''^  nor  does  such  a  pro- 


vision protect  him  from  a  volnntaxy  loekoat  agaiut 

employees  on  his  part." 

[$  127]  (6)  Acta  of  Snbcontrftctorft.  The  builder 
is  responsible  for  the  acts  of  his  eubeontraetor,  and 
therefore  cannot  excuse  his  delay  in  pezformii^  the 
contract  in  time  on  the  ground  that  his  subeoo- 
tractor  failed  to  perform  his  contract.**  A  sob- 
oontractor  cannot  urge  as  an  excuse  for  his  omi 
delay  that  the  eontractorr  on  takii^  over  the  work, 
was  also  guilty  of  great  delay  in  completing  it** 

{%  128]  (6)  Accidental  Causes.  Where  the  baUder 
absolutely  agrees  to  perform  the  work  within  a  cer- 
tain time,  the  faet  that  his  failure  to  do  so  is  dne 
to  accidental  and  unforeseen  causes  or  contingencies 
against  which  he  could  have  provided  in  his  eontraet 
mil  not  excuse  suoh  failure  to  perform  within  the 
tune  fixed,**  as  where  the  performance  is  more  diffi- 
cult than  was  expected,**  where  the  delay  in  con- 
structing a  building  is  due  to  the  settling  of  the 
foundation  caused  by  a  latent  defect  in  t£e  soil,^ 
where  the  builder  is  unable  to  procnre  the  kind  of 
material  which  he  has  contracted  to  use,**  or  where 
he  dies  before  the  expiration  of  the  time  for  the 


W^ere  a  contract  urovldes  that  the 
building  shall  be  completed  at  a 
^neclal  time,  and  that  the  builder 
shall  be  allowed  additional  time 
when  delayed  by  the  fault  or  neglect 
«f  other  contractors,  provided  he 
gives  notice  in  writing  to  the  owner 
of  such  neglect  of  other  contractors, 
the  builder  cannot  be  allowed  addi- 
tional time  In  the  absence  of  a  writ- 
ten notice.  Feenay  v.  Bardsley.  €6 
N.  J.  L.  239,  4»  A  44S. 

Votloe  of  Mmit  fftawanj  sea  su- 
pra I  122. 

60.  Graveson  t.  Tobey,  75  111.  B40. 

61.  Motschman  v.  U.  S.,  47  Ct.  CI. 
878;  Murdock  v.  Jones,  3  App.  DIv. 
221,  88  NYS  461;  Scott  v,  Chester- 
man,  117  Va.  B84,  86  SE  602;  Porter 
V.  Tottenham  Urban  Dlst.  Council, 
tl9141  1  K.  B.  883. 

89.  Simpson  Bros.  Corp.  V.  White, 
187  Fed.  418;  Cook,  etc..  Contracting 
Co.  V.  Denis,  124  La.  161,  49  S  1014; 
McLaren  v.  Flschsr,  45  App.  Dlv.  18. 
61  NTS  808  (question  for  Jury). 

63.  Burkhai-dt  v.  Georgia  School 
Tp..  9  S.  D.  815,  69  NW  16.  But  see 
Union  Contracting,  etc.,  Co.  v.  Camp- 
bell, 2  Cat.  A.  684,  84  P  805  (holding 
that,  where  a  contract  for  street 
improvement  provided  that  It  should 
be  finished  in  a  certain  time,  the 
fact  that  the  contractor  was  enjoined 
from  performing  the  contract  in  a 
suit  by  a  third  person  was  not  an 
act  of  the  law,  excusing  perform- 
ance, as  provided  by  Civ.  Code  I  1511. 
where  the  contractor  took  no  steps 
to  procure  an  extension  of  time  prior 
to  the  expiration  of  the  time  speci- 
fied in  the  contract). 

84.  Koski  V.  Finder.  176  111.  A. 
284;  Hexter  v.  Knox,  89  N.  T.  Super. 
109  [aff  6S  N.  T.  eei];  Page  v. 
Green,  2  OntWR  137.  -Compare  Bar- 
num  V.  Williams,  115  App.  DIv.  61*4, 
102  NYS  874  [aff  190  N.T.  539  mem, 
83  NB  1122  mem]  (holding  that  a 
contractor  who  is  prevented  from 
completing  work  on  time  by  default 
of  the  owner  of  the  premises,  and 
thereafter  is  delayed  by  a  strike,  is 
not  liable  to  the  owner  as  for  breach 
of  contract).  But  see  Alsip  v.  Rob- 
inson, (Man.)  18  WestLR  39  (where 
without  discussion  or  statement  of 
the  terms  of  the  contract  an  allow- 
ance was  made). 

[a1  Strik*  aot  'mirongli  no  d«- 
faan."— A  strike  occasioning  delay 
In  the  work  of  plastering  a  building 
Is  not  "through  no  default"  of  the 
subcontractor  within  the  contract 
which  otherwise  allowed  the  con- 
tractor to  complete  the  work  at  the 
subcontractor's  expense,  where  it 
was  caused  by  his  language  to  the 
plasterer's  delegate  In  consequence 


a]    7anlt  of  other  eontraotoTv 


of  a  dispute  with  such  delegate  be- 
cause of  his  furnishing  plasterers  to 
the  contractor  to  fill  up  the  cracks 
In  plastering  which  had  been  done, 
and  which  the  subcontractor  had  re- 
fused to  nil  up  on  the  ground  that 
he  was  not  responslbla  therefor. 
Miller  V.  Norcroes,  M  App.  Dlv,  162. 
87  NYS  66. 

Cb]  Sttlk*  by  workmen  of  third 
person^  Where  a  building  contract 

Erovided  that  the  contractor  should 
e  liable  for  delay  In  performance, 
he  was  chargeable  with  delay  while 
waiting  for  brick  from  a  brick  fac- 
tory with  which  he  had  contracted, 
although  the  delay  was  due  to  a 
strike  among  the  servants  of  the 
brick  factory.  Neblett  v.  HcGraw, 
47  Tex.  Civ.  A.  207,  108  SW  1118. 

[c]  WImt*  Uw  oontraot  ocmtalns 
no  tun*  Uml%  a  delay  of  about  three 
weeks  caused  by  a  strike  does  not 
prevent  recovery  on  the  contract. 
Happel  T.  Marasco,  37  Misc.  314,  75 
NTTS  461, 

68.  Texas,  etc.,  R.  Co.  v.  Rust,  19 
Fed.  239;  McDonald  v.  Patterson.  186 
III.  381.  57  NB  102?  [aff  84  111.  A. 
326];  Feigelson  v.  Brown,  (Tex.  Civ. 
A.)  126  SW  17. 

86.  MlUiken  v.  Keppler.  4  App. 
DIv.  42,  88  NTS  738  (holding  that  a 

S revision  for  completion  by  a  specl- 
ed  time,  "contingent  upon  strikes 
and  boycotts,"  protects  the  contrac- 
tor against  liability  for  unavoidable 
delay  so  far  as  It  is  due  to  strikes, 
and  the  strikes  referred  to  are  not 
limited  to  such  as  occur  In  the  shops 
of  the  contractor). 

[a]  "OMwna  stzlb.'^— Where  the 
operatives  of  the  planing  mills  In 
the  city  of  St.  Louis  were  on  a  strike 
from  June  15  to  August  8,  and  there 
were  twenty-eight  such  mills,  and 
only  three  of  them  were  in  oper- 
ation, and  they  were  unable  to  secure 
skilled  labor,  there  was  a  'general 
strike"  within  the  meaning  of^ a  con- 
tract to  erect  a  building  In  such  city, 
excusing  delur  by  a  ganeral  strike. 
Weber  V.  ColUns.  189  Ho.  601,  41  SW 
249. 

87-68.  McLeod  v.  Genius,  81  Nebr. 
1,  47  NW  473  (holding  that,  where  the 
contract  provides  for  completion  by 
a  special  date,  "providing  there  be 
no  Interference  from  labor  strikes." 
the  fact  that  mechanics  quit  work  on 
a  building  on  account  of  the  build- 
er's failure  to  pay  as  agreed  does 
not  release  the  builder). 

69.  Mahoney  v.  Smith.  132  App. 
Dlv.  291,  116  NTS  1091. 

60.  Merritt  v.  Peninsular  Conatr. 
Co..  91  Md.  453,  46  A  1013;  Relchen- 
bach  V.  Sage,  13  Wash.  364,  43  P  354, 
62  AmSR  61:  Mitchell  v.  Guildford 
Union,  68  J.  P.  84. 


[a]  Question  of  taet. — ^Whether 
the  failure  of  a  subcontractor  Justi- 
fies a  delay  In  performance  Is  a 
question  of  fact  for  a  jurr.  Mc- 
Laren V.  Fischer.  46  App.  Dlv.  IS,  61 
NTS  808. 

01.  Stewart  v.  Mark.  280  Pa.  6!(. 
79  A  809. 

•a.  U.  S. — Ingle  V.  Jones,  2  Wall. 
1,  17  L.  ed.  762;  Texas,  eta.  R.  Co. 
v.  Rust,  19  Fed.  289. 

Mo, — Cochran  v.  People's  R,  Co, 
181  Mo.  607.  33  SW  177. 

Nebr.— Carter  v.  Boot,  84  N«br. 
728,  121  NW  952. 

Nev. — Scbuler  v.  Golden,  37  Ner. 
281,  142  P  221. 

N.  T. — Ward  v,  Hudson  River 
Bldg.  Co.,  126  N.  Y.  230.  26  NE  25fi 
[air  1  Sllv.  Sup.  341,  5  NTS  319]; 
C:hase  v.  Hatch,  27  N.  T.  Super.  89. 

[a]  Bvsn  providvatlal  oanses  tb&t 
may  be  an  excuse  for  delay  will  not 
be  a  legal  excuse,  when  ft  appear* 
that  there  was  sufficient  time  be- 
tween the  making  of  the  contract 
anil  the  happening  of  the  cauw  to 
perform  the  work.  Cannon  v.  Hant 
113  Oa.  601,  38  SE  983. 

63.  U.  S.' — Texas,  etc,  R.  Co.  t. 
Rust,  19  Fed.  239  (eneounterinK 
sunken  logs  In  sinking  bridge  piers); 
Hollerbach  v.  U.  S.,  47  Ct.  CI.  !36. 

Ga. — Cannon  v.  Hunt,  118  Ga. 
88  SB  983. 

Md.--Cowan  v.  M«y«r.  126  Md.  4SI. 
94  A  18. 

Mo.— Ward  v.  Haren,  169  Ho.  A 

8,  119  SW  446. 

Wash. — Relchenbach  v.  Sage,  13 
Wash.  364,  43  P  364,  62  AmSRSl. 

[a]  ninstraUons. — (1) Anordlnane* 
permitting  blasting  only  at  nlgbt 
which  was  In  effect  when  a  contract 
was  made  and  which  rendered  per- 
formance more  difficult  only,  did  not 
excuse  delay  In  the  completion  of 
the  contract.  Cowan  v.  Heyer,  135 
Hd.  460,  94  A  18.  (2)  One  who  con- 
tracted to  do  excavating  for  a  bnild- 
inK  and  to  complete  It  within  « 
certain  time  could  not  excuse  delay 
because  he  encountered  rock  which 
required  blasting.  Cowan  v.  Meyer. 
&uura. 

[b]  Wlieve  delar  is  osnsed  fey 
oonditlons  otlier  thaa  thoas  npre- 
sentvd  In  ths  oostxaoti  the  repre- 
.sentatlon  does  not  excuse  the  con- 
tractor  unless  It  Amounts  to  a  war- 
ranty, as  contractors  are  presumed 
In  law  to  contract  for  the  comple- 
tion of  their  work  at  the  time  spe- 
cified with  a  knowledge  of  the  con- 
ditions as  they  actually  exist.  Hol- 
lerbach V.  U.  S.,  47  Ct.  CL  286. 

64.  Dermott  v.  Jones,  2  Wall. 
(U,  S.)  1,  17  L.  ed.  762. 

66.  Wright  V.  Meyer,  (Tex.  Civ. 
A.)  26  SW  1122  (holding  that  where 
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eompletion  of  the  work,"  where  the  completion  of  a 
bridge  is  delayed  by  high  water,'^  where  the  delay  is 
caused  by  the  ricknesa  of  the  builder's  employees,*" 
where  the  delay  is  caused  by  the  eharaeter  of  the 
weather"  unless  the  contract  excuses  delay  on  such 
a  oontiiigaiey"'  or  the  parties  are  to  be  prunimed 
to  have  oontraeted  with  reference  thereto." 


129]  (7)  BUM  Work  and  Atttntiom.  Whoe 
the  delay  in  performance  is  caused  by  extra, 
work  and  alterations  directed  by  the  owner^ 
and  not  contemplated  when  the  original  oon- 
tract  was  made,  the  builder  cannot,  as  a  general 
role,  be  held  liable  therefor;"  and  after  such  al- 
terstiona  the  obligation  of  the  builder  is  to  finish 


s  person  contracts  to  build  a  build- 
ing of  a  certain  kind  of  atone,  and 
to  complete  tb«  same  within  a  speci- 
fied time,  the  Impossibility  of  pro- 
curing the  stone,  to  be  an  excuse  for 
delay,  muat  have  existed  when  the 
contract  wafl  made) ;  Modern  Steel 
Structural  Co.  v.  English  Constr.  Co., 
129  Wis.  Bl.  108  NW  70. 

08.  McDanlel's  App..  (Pa.)  12  A 
1G4. 

87.  Texas,  etc.,  R.  Co.  v.  Rust, 
19  Fed.  239;  Phoenix  Brldse  Co.  v. 
U.  S.,  38  Ct.  CL  492,  BOS  (where  It 
was  held  that  an  unexpected  freshet 
will  not  relieve  a  contractor  from 
complfitlne  a  bridge  within  the  time 
within  which  he  has  agreed  to  com- 
plete the  work.  In  thia  case  the 
court  said:  "Without  the  fault  of 
the  defendant,  plaintiff  was.  by  an 
unforeseen  event,  rendered  powerless 
to  perform  Its  contract  within  the 
time  stipulated  and  It  was  met  by 
the  contingency  of  subjecting  itself 
to  the  conseouences  of  interrupting 
river  navigation  Incident  to  Its  In- 
ability to  perform,  and  the  Incur- 
rence of  such  damages  to  the  de- 
fentlant  and  the  public  as  might 
result  from  such  interruption,  or 
assume  the  burden  of  providing  a 
temporary  means  of  avoiding  the 
obstruction  of  the  river,  and  It  chose 
the  tatter  alternative,  in  any  aspect 
of  the  case  in  which  it  may  be  pre- 
sented, we  are  of  the  opinion  that 
by  the  contract  of  the  plaintiff  it 
assumed  the  burden  of  this  accident, 
If  It  may  be  thus  characterised. 
It  has  been  argued,  to  unburden  It- 
self of  this  inLbllity,  that  the  ice 
flow  was  the  act  of  QoA,  and  thereby 
the  contract  was  rendered  Impos- 
sible of  performance.  It  can  not  be 
denied  that  the  Ice  flow  was  the  act 
of  God,  and  by  reason  thereof  the 
contract  could  not  be  performed,  but 
counsel  for  plaintiff  are  mistaken  In 
their  application  of  the  law  In  such 
cases,  wnen  It  Is  claimed  the  bridge 
company  was  excused  from  per- 
formance because  of  the  act  of  God, 
where  the  event  which  caused  the 
Impossibility  of  performance  might 
have  been  anticipated  and  guarded 
aralnst  In  the  contract.  The  event 
of  a  frozen  river  and  Its  Incident 
of  fee  gorges  Is  of  common  obser- 
vation In  the  locality  of  this  con- 
tract, and  might  welt  have  been 
anticipated  by  the  parties.  It  Is, 
we  think,  in  such  cases,  elementary 
law,  needing  no  authority  In  support 
of  It,  that  If  a  party  contract  to 
perform  anything  which  is  possible 
at  the  time  when  the  contract  Is 
made,  but  afterwards  becomes  an 
tmposslblllty,  he  is  liable  In  damages 
resulting  from  nonperformance  there- 
of. The  distinction  Is  that  if  an 
obligation  be  imposed  by  law,  and 
does  not  arise  from  hia  contract, 
if  It  be  rendered  Impossible  after- 
wards by  the  act  of  God,  or  by  the 
act  of  the  Government,  he  will  be 
excused  for  nonperformance.  In  the 
case  presented  the  obligation  does 
arise  from  the  contract  of  the  party, 
and  does  not  therefore  fall  within 
the  exception  of  things  rendered  Im- 
possible Dy  the  act  of  God.  The  rule 
Is  that  if  a  person  desires  exemption 
from  such  acts  it  must  be -so  pro- 
vided in  the  oontract"). 

68.  Texas,  etc.,  R.  Co.  t.  Rust, 
19  Fed.  239. 

80..  Oa. — Cannon  v.  Hunt.  118  Ga. 
541.  38   SB  983. 

111. — Harley  v.  Chicago  Sanitary 
Dist.,  326  III.  213,  80  NE  771  (hold- 
ing that  where  plaintiff  contracted 
to  excavate  a  portion  of  a  canal, 
and  Mreed  to  begin  wortc  whenever 
defenunt  ihonld  notify  him  to  do 


so,  he  could  not  excuse  his  failure 
to  commence  work  when  ordered  be- 
cause of  the  fact  that  the  ground 
was  froken). 

La, — Cook,  etc..  Contracting  Co,  v. 
Denis,  124  La.  161,  49  S  1014. 

Mo.— Cochran  v.  People's  R.  Co., 
131  Mo.  «07,  33  SW  177. 

Nebr. — Carter  v.  Root.  ,  84  Nebr. 
723.  784.  121  NW  952  [clt  Cyc] 
(holding  that  a  contractor  Is  not  en- 
titled to  additional  time  to  complete 
a  building  because  he  has  been  de- 
layed by  raJna  which  might  reason- 
ably have  been  anticipated  and  pro- 
vided against  In  the  contract). 

Nev. — Schuler  V.  Golden,'  Jt  Nev. 
281,  142  P  221. 

Wash. — Reichenbach  v.  Sage,  1 3 
Wash.  864,  43  P  3G4,  62  AmSR  51. 

[a]  SaTexltr  of  the  weather  lao 
nuOolent  as  ezonae,  If  the  work 
could  have  been  carried  on  by  exer- 
cise of  extra  means  or  effort.  Reich- 
enbach V.  Sage,  18  Wash.  364,  43  P 
364,  62  AraSR  it. 

rb]  .  An  Instrnotloa  that  a  builder 
hindered  by  unusual,  heavy,  and  con- 
stant rains  has  a  sufllclent  excuse 
provided  he  commenced  his  work  at 
such  time  as  would  enable  him  to 
perform  within  a  time  limit,  under 
ordinary  conditions,  la  erroneous. 
Cannon  v.  Hunt,  113  Ga.  601,  88  SS 
983. 

TO.  Ala. — Andrews  v.  Tucker,  127 
Ala.  602,  29  S  34  (on  account  of 
weather). 

111. — McDonald  r.  Patterson,  186 
III.  881,  67  NB  1027  [all  84  III.  A. 
326]   (holding  that  a  provision  that 

r«"  ■  "  * 


building  contractors  shall 
liable  for  delay  caused  "by  the  un- 
usual action  of  the  elements  or 
otherwise"  does  not  require  great 
and  unexpected  disturbances  of  the 
weather,  but  Is  satisfied  where  the 
delay  le  on  account  of  events  ren- 
dering the  work  Impracticable). 

Iowa. — ^Volguardsen  v.  Davenport 
Hospital,  161  Iowa  70S.  141  NW  432. 

N,  Y.— Richard  v.  Clark,  48  Misc. 
622.  88  NTS  242. 

Tex. — Felgelson  v.  Brown,  (Civ. 
A.)  126  SW  17. 

[a]  A  provlsloii  that  Mmijm 
oansed  br  Brea  ehould  be  excused 
has  been  held  to  excuse  delays 
caused  by  fires  started  through  the 
negligence  of  the  contractor's  serv- 
ant .  Cumberland  SS.  Co.  v.  Dia- 
logue, 1  WklyNC  (Pa.)  476, 

71.  Thompson  ▼.  Brown,  106  Iowa 
367,  76  NW  Blft. 

[a}  WheM  aa  MoUaa*  to  wiiwMli- 
ezT,  ooBBpeniaff  the  abaadiHauat  of 
•  well  partl7  completed,  was  not 
unusual,  bat  was  an  ordinary  risk 
of  the  work,  and  the  well  digger 
was  not  to  blame,  this  contingency 
was  within  the  contemplation  of  the 
parties  to  a  contract  for  drilling  the 
well,  and  the  well  digger  had  a  right 
to  start  a  new  well,  although,  under 
the  contract,  the  landowner  would 
be  compelled  to  board  the  workmen 
and  their  horses  Indefinitely.  Thomp- 
son V.  Brown,  106  Iowa  367,  76  NW 
819. 

[bl  A  balldsr  Is  not  entitled  to 
reuer  from  a  prortsion  for  Uaniaated 

damages  because  prevented  from 
carrying  out  his  contract  on  time  by 
an  act  of  God.  Ward  v.  Hudson 
River  Bldg.  Co.,  126  N.  T.  230  [afC 
26  NE  266,  1  Sflv.  Sup.  341,  6  NTS 
319], 

Ta.  U.  S. — Van  Buren  v.  Dtgges, 
11  How.  461.  18  li.  ed.  771;  Texas, 
etc.,  R.  Co.  v.  Rust,  19  Fed.  S89. 

Ala. — Cornish  T.  Suydam,  99  Ala. 
620,  18  ^  118. 

Cal,— -UcOlDley-T.  Hardr.  18  CM. 
116. 


not  be 


Conn. — O'Loughlln  v.  Poll,  82  Conn. 
427,  74  A  768  (holding  that  where, 
extra  work  is  ordered  by  the  owner 
and  his  architect,  and  the  altera- 
tions made  from  time  to  time  by 
the  owner  required  a  longer  time  to 
complete  the  building  than  allowed 
by  the  contract  therefor,  and  the 
bulldini^  was  completed  by  the  con- 
tractor within  a  reasonable  time- 
after  the  owner  had  finally  settled 
on  the  details  of  the  various  parts 
of  the  building,  the  contractor  was 
not  liable  for  damages  for  falllnr 
to  complete  the  building  within  the- 
tlme  contrmeted  for);  O'Keefe  v. 
St.  Francis  Church,  69  Conn.  661,  22^ 
A  826. 

111. — Bloomlngton  Hotel  Co.  v. 
Garthwalt,  227  III.  613,  81  NB  714; 
St.  Louis  Nat  Stock  Yards  v, 
O'Reilly,  85  111.  646;  Btrobel  Steel 
Constr.  Co.  v.  Sanitary  Diet.,  160  111. 
A.  654;  Harrison  v.  Trlckett,  67  111. 
A.  616. 

Iowa. — Sweney  v.  Davidson,  68 
Iowa  886,  27  NW  278. 

Ky. — ^Rounds  v.  Cloverport  Fdy.,. 
etc.,  Co.,  169  Ky.  414,  167  SW  884, 
AnnCasl916D  40. 

Md. — Ramsburg  r.  HcCahan,  8 
Gill  841. 

Mass. — Palmer  v.  Stookwell,  9- 
any  U7. 

Hlch. — Haurer  v.  Birmingham 
School  Dist.  No.  1,  IS6  Mich.  223.  162- 
NW  999;  Schelble  v.  Klenk,  171  Uich. 
1,  187  NW  106. 

Mo. — Ward  v.  Haren,  189  Mo.  A. 
8,  119  SW  446:  Missouri  Bridge,  etc., 
Co.  V.  Stewart,  134  Mo.  A.  618,  114 
SW  1119. 

N.  Y.— New  York  SUte  Nat.  Bank 
V.  Whitehall  Water  Poorer  Co.,  161' 
App.  Dly.  304,  146  NTS  769;  L6ssing 
V.  Cushman,  128  App.  Div.  693,  108 
NYS  368  [rev  on  other  grounds  196 
N.  Y.  386,  88  NB  649];  SfnaU  v.  Burke,. 
92  App.  Div.  388,  86  NTS  1066; 
Kenny  v.  Honahan,  63  App.  Div.  421, 
66  NTS  10  raff  169  N.  Y.  591  mem, 
62  NB  1096  mem] ;  Livingston  v. 
Moore,  16  App.  Div.  16,  44  NTS  125 
[app  diam  161  N.  Y.  602,  66  NB  148]; 
Blgler  v.  New  Tork,  etc..  Ferry  Co.,, 
62  Hun  613.  6  NYS  847;  Clooke  v.  Odd 
Fellows'  Fraternal  Union,  49  Hun 
23,  1  NTS  498;  Van  Buskirk  v.  Stow, 
42  Barb.  9;  Smith  v.  Ougerty,  4 
Barb.  <14:  Doyle  v.  Halpln,  33  N.  T. 
Super.  862;  Farnham  v.  Ross,  2  N.  T. 
Super.  167;  Close  v.  Clark.  16  Daly 
91;  Anderson  v.  Melslahn,  12  Daly 
149;  Shute  v.  Hamilton,  3  Daly  462; 
Green  v.  Haines,  1  Hilt.  264;  Hutton 
V.  Gordon,  2  Misc.  867,  2S  NTS  770: 
Bridges  V.  Hyatt,  2  AbbPr  449  [aJI 
16  N:  Y.  646], 

Or. — PIppy  V.  Winalow,  U  Or.  219, 
126  P  298;  Vanderhoof  v.  Shell.  42 
Or.  678,  72  P  126. 

Pa. — Focht  V.  Rosenbaum,  176  Pa. 
14,  84  A  1001;  Lilly  v.  Person,  168 
Pa.  219,  82  A  23;  White  v.  Braddock 
School  Dist,  169  Pa.  201,  28  A  136: 
Huokstein  v.  Kelly,  etc,  Co.,  162 
Fa.  631,  26  A  747. 

Tex. — Mason  v.  Rempe  (Civ.  A.) 
41  SW  694;  Wllkens  v.  Wilkerson, 
(Civ.  A.)  41  SW  178;  Wright  v. 
Meyer,  (Civ.  A.)  26  SW  1122. 

Wis.— Corse  v.  Linke,  147  Wis.  410, 
133  NW  698;  Baasen  v.  Baehr,  7  Wis. 
516. 

Eng. — Dodd  V.  Churton,  [1897]  1 
Q.  B.  662;  Legge  v.  Harlock,  12  Q.  B. 
1016,  64  ECL  1015,  116  Reprint  1161; 
ThornhlU  v.  Neats,  8  C.  B.  N.  S.  831. 
98  ECL  «31,  141  Reprint  1392:  Kemp 
V.  Rose,  1  Glffard  268,  65  Reprint 
910;  Westwood  v.  Secretary  of  State,. 
7  L.  T.  R«Ii.  N.  8.  7SI. 

Han,— Onc«  v.  CMm-^SI  Man.  641.. 
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171111111  a  reasonable  time."  It  has  been  held,  how- 
ever, that  the  fact  that  extra  work  is  performed  by 
the  builder  at  the  request  of  the  ovner  does  not 
extend  the  time  for  the  completion  of  the  work  in 
the  absence  of  a  stipulation  to  that  effect  as  a  con- 
dition of  doing  the  extra  work/^  and  this  would 
seem  reasonable  where,  as  regards  the  original  work, 
the  extra  work  is  not  such  as  from  its  nature  will 
delay  the  completion  of  the  original  work/' 

Where  a  bnilder  by-  express  provigLons  in  the  con- 
tract binds  himself  to  perform  within  the  time  limit 
all  extra  wprk  and  alterations  the  owner  may  direct, 
he  cannot  excuse  his  delay  on  the  ground  that  he 
was  required  to  make  alterations  and  perform  extra 
work/"  unless  strict  performance  within  such  time 
is  waived.^'  Still  the  mere  fact  that  tiie  builder 
undertakes  to  execute  any  additional  work  which 


may  be  ordered  does  not  require  him  to  execute  saeb 
additional  work  within  the  original  time  limit,  and 
if  he  u  umiecessarily  delayed  by  additional  work 
being  ordered  the  delay  is  excusable and  this  has 
been  held  to  be  true,  although  the  contract  provides 
that  extra  work  or  alterations  shall  be  made  by  the 
builder  and' that  such  changes  shall  be  made  with- 
out holding  the  contract  as  violated  or  void  in  any 
other  respect."  Where  the  contract  provides  that 
where  idterations  and  extra  work  are  ordered  the 
architect  shall  have  power  to  determine  what  exten- 
sion of  time  shall  be  allowed  for  the  completion  of 
the  work,  such  provision  is  bindine  on  the  builder.'*' 
[$  130]  e.  Waiver  or  Extension  of  Time— (1)  Ii 
QmanL'^  The  owner  may  of  course  waive  or  ex- 
tend the  time  within  whieh  the  contract  is  to  be 
performed  by  the  builder."   The  waiver  or  ext«i- 


N.  S. — Munro  v.  Westvllle,  36  N. 
S.  313. 

.   [a]    Written  ordar  r*qiUr«a. — The 

fact  that  the  contract  requires  a 
written  order  for  any  change  affect- 
ing the  time  of  completion  does  not 
render  the  builder  rcBponBibla  for  de- 
lay caused  by  a  change  In  the  plans 
made  at  the  owner's  oral  request^ 
Focht  V.  Rosenbaum,  176  Fa.  14,  34 
A  1001. 

[b]  Where  the  owner  permits  the 
ooBtraotor  to  ro  on  and  finlah.  a 

building  after  the  time  stipulated  In 
the  contract,  and  extra  work  is 
ordered  by  the  owner  which  requires 
additional  time,  the  delay  in  comple- 
tion cannot  be  set  up  as  a  defense 
to  an  action  for  the  contract  price. 
Kenny  v.  Monahan,  53  App.  Div.  421, 

66  NTS  10  [aff  169  N.  Y.  591  mem, 
62  NE  1096  mem]. 

[c]  Changes  la  an  SKoaTation 
oontraot  which  require  more  work  to 
be  done,  made  after  the  original  con- 
tract is  executed,  necessarily  give 
the  contractor  the  right  to  further 
time  for  its  completion.  Virginia, 
etc.,  R.  Co.  V.  Henlnger,  110  Va.  SOI, 

67  SE'lSS. 

73.  Cornish  v.  Suydam,  &9  Ala. 
620,  13  S  118:  Harrison  v.  Trlckett, 
67  111.  A.  «1B;  Ward  v.  Haren,  139 
Mo.  A.  8,  119  SW  446;  Small  v. 
Burke,  92  App.  Div.  338,  86  NTS 
1066;  Green  v.  Haines,  1  Hilt.  (N. 
T.)  254;  Bridges  V.  Hyatt,  2  AbbPr 
(N.  Y.)  449  [aff  16  N.  T.  546]. 

74.  Dermott  v.  Jones,  23  How. 
(U.  3.)  220,  IS  L.  ed.  442;  McDonald 
V.  Hutchins.  12  Que.  K.  B.  499. 

78.  U.  S.  Fidelity,  etc..  Co.  v. 
Damsklbaaktieselskabet  Habll,  138 
Ala.  348,  35  8  344  (holding  that  a 
contractor  employed  to  make  repairs 
on  a  steamship  within  a  specified 
time,  being  employed  by  the  master 
of  the  ship  to  do  extra  work  thereon, 
is  not  thereby  excused  for  a  delay 
resulting  from  his  lack  of  facilities 
to  carry  on  the  extra  work  concur- 
rently with  the  original,  and  not 
from  the  nature  of  the  extra  work) ; 
Harrison  v.  Trlckett,  67  111.  A.  Sll; 
Weeks  t.  Little,  47  JJ.  T.  Super.  1 
[mod  89  K.  T.  $8(];  Tew  v.  New- 
bold-on-Avon  United  Dlst  School 
Bd.,  Cab.  &  B.  260. 

[a]  AfTsed  ohuffM  In  thm  speel- 
neatloiis  of  a  builder's  contract,  not 
of  such  a  nature  as  to  render  fur- 
ther time  necessary,  do  not  excuse 
failure  to  perform  within  the  time 
contracted  for.  Ooldnlck  v.  Toel- 
berg,  26  HIsc.  806,  66  NTS  964. 

[b]  Change  in  plan. — A  clause  in 
a  building  contract  requiring  the 
completion  of  the  building  by  a  cer- 
tain date  under  penalty  does  not  pre- 
-clude  the  making  of  material  changes 
In  the  plans  wnlch  are  not  shown 
to  have  required  longer  to  construct 
than  the  building  as  originally 
planned.  Doyle  v.  Faust,  187  Mich. 
108.  168  NW  725. 

76.  Weeks  v.  Little,  47  N.  T. 
Super.  1  [mod  89  N.  Y.  6661;  Williams 
V.  Lewis  N.  Rosenbaum  Co.,  67 
Wash.  B4,  104  P  493  (holding  that  a 


building  contract  Is  not  avoided,  so 
as  to  avoid  the  provision  therein  for 
ten  dollars  a  day  liquidated  dam- 
ages for  delay  caused  by  the  builder, 
by  radical  changes  made  in  the  build- 
ing by  the  owner,  where  the  con- 
tract provides  that  the  owner  may 
make  changes  as  the  work  pro- 
gresses) :  Jones  v.  St.  John's  Col- 
lege. L.  R.  6  Q.  B.  116. 

[a]  aeMrration  of  Tighi  to  bave 
adoltlonaa  work  done.— where  the 
builder  agreed  to  have  certain  work 
flntshed  by  a  named  date  and  the 
owner  reserved  a  right  to  have  ad- 
ditional work  done  on  payment 
therefor.  It  was  held  that  if  within 
the  specified  time  the  owner  elected 
to  have  such  additional  work  done 
the  builder  was  bound  to  finish  by 
the  named  date.  Lauer  v.  Brown,  30 
Barb.  (N.  T.)  416. 

77.  Weeks  v.  Little.  47  N.  T. 
Super.  1  [mod  89  N.  Y.  666]. 

7S.  Ramsburg  v.  McCahan,  S  Gill 
(Md.)  341;  Small  v.  Burke.  92  App. 
Div.  838,  86  NYS  1066;  Lauer  v. 
Brown,  SO  Barb.  (N.  T.)  416  (holding 
that  where  plaintiff  agreed  to  con- 
struct within  a  certain  time  a  three- 
story  building  for  defendant,  the 
latter  reserving  the  right  to  add  a 
fourth  story  on  the  payment  of  a 
specified  sum,  defendant  could  not 
recoup  damages  for  delay  beyond  the 
time  agreed  If  his  election  to  add  a 
fourth  story  was  not  made  in  sea- 
son to  enable  plaintiffs  to  complete 
the  building  within  the  agreed  time}: 
Wright  v.  Meyer,  (Tex.  Civ.  A)  25 
SW  1122;  Dodd  v.  Churton,  [1897]  1 
Q.  B.  662. 

[a]  "Tliere  are  oases  wlure  tiie 
ownw  has  reserved  to  himself,  by 
contract,  the  power  of  ordering  alter- 
ations or  extra  work  on  the  build- 
ing, and  the  contractor  is  obligated 
to  the  performance  of  such  orders, 
without  the  right  to  demand  an  ex- 
tension of  time  for  the  completion 
of  the  work.  In  such  eircnmstances, 
the  doctrine  obtains  to  the  effect 
that  where  the  owner  orders  addi- 
tional work  which  the  contractor 
may  not  refuse  to  do,  and  thus  de- 
lays the  completion  of  the  building, 
the  act  of  the  owner  in  thus  order- 
ing the  extra  work  operates  to  waive 
or  extend  the  time  within  which  the 
building  should  be  completed.  This 
for  the  reason  the  contractor  being 
completely  subservient  to  the  owner 
under  the  contract.  Is  compelled  to 
do  his  bidding  and  therefore  the  law. 
In  refusing  to  tolerate  the  exaction 
of.  that  which  Is  impossible.  Implies 
relief  from  the  obligation  as  to  time. 
The  law  declines  to  tolerate  an  arbi- 
trary exercise  of  the  power  thus 
vested  in  the  owner  which  would  re- 
sult In  mulcting  the  contractor  In 
damages  for  falling  to  complete  the 
building  within  the  time  originally 
provided  when  the  owner  knew  at 
the  time  of  ordering  the  alteration 
that  it  was  ImposslDle  to  complete 
the  work  without  an  extension." 
Ward  V.  Hhren,  1S9  Mo.  A.  8,  12, 
119  SW  446. 


79.  Lilly  v.  Person,  168  Pa.  21J. 
32  A  23  (holding  that  a  provision 
that  any  change  in  plans,  "either  in 
the  quantity  or  quality  of  the  work," 
should  be  executed  by  the  contrac- 
tor, "without  holding  this  contract 
as  violated  or  void  in  any  other  re- 
spect," does  not  render  a  provision 
for  forfeit  for  each  day  that  the 
building  remains  unfinished  after  a 
day  fixed  applicable  to  delay  neces- 
Bltated  by  cnanges  ordered  by  the 
owner);  Mason  v,  Rempe,  (Tex,  Clj. 
A.)  41  SW  694. 

BD.  Tew  V.  Newbold-on-ATon 
United  Dlst.  School  Bd..  Cab.  ft  E. 
260  (holding  that  where  a  contractor 
undertook  to  execute  works,  witb 
enlargement,  etc.,  within  a  specified 
time,  the  architect  having  power  to 
extend  the  time  for  completion  in 
proportion  to  the  extra  work  so 
ordered,  and  additions  were  ordered 
and  executed,  and  caused  delay  in 
completion  of  the  works  beyond  the 
time  specified,  but  the  architect  did 
not  extend  the  time,  the  contractor 
was  bound  to  complete  Uie  works 
within  the  time  specified  and  was 
liable  to  pay  damages  for  noncom- 
pletion  within  the  specified  time). 

[a]  Fower  not  eaeroUeO. — The 
fact  that  an  architect  has  power  to 
extend  the  time  for  completion  in 
;  proportion  to  extra  work  ordered,  but 
does  not  do  it,  does  not  release  the 
.builder  from  his  liability  to  perform 
within  the  specified  time.  Tew  v. 
Newbold-on-Avon  United  Dlat.  School 
Bd.,  C:ab.  *  S.  860. 

81.  UAt  to  aadltlttMl  tbu  sea 
supra  {  122. 

Waiver  of  stlpnlated  6»m»gm  for 
delay  see  Infra  |  134. 

83.  U.  S.— Maryland  Steel  Co.  v. 
U.  S..  235  U.  S.  461.  36  SCt  190.  59 
L.  ed.  812;  Van  Stone  v.  Stillwell. 
etc,  Mfg.  Co.,  142  U.  S.  lit.  12  SCt 
181.  36  L.  ed.  961;  U.  S.  v.  Guerber. 
124  Fad.  828-  Mundy  v.  Stevens.  51 
Fed.  77,  9  CCA  366;  Mundy  v.  U.  S.. 
36  Ct.  CI.  266. 

Cal. — Lapp-Olttord  Co.  t.  Muscor 
Water  Co..  166  Cal.  25,  184  P  9S9: 
American-Ibwailan  Ehifrlneering.  etc., 
Co.  V.  Butler,  165  Cal.  497,  188  P  2S0. 
AnnCasl916C  44;  Wltmer  Bros.  Co. 
V.  Weld,  108  Cal.  669,  41  P  411:  WItlte 
T.  Soto,  82  Cal.  6S4,  28  P  210;  Luck- 
hart  V.  Ogden.  SO  CaL  647;  HcOlnlci- 
V.  HaxOy.lS  Cal.  116. 

Colo. — Dargln  v.  Cranson,  12  Colo. 
A.  368,  66  P  tl9. 

Conn. — O'Loughlln  v.  Poll.  8! 
Conn.  487.  74  A  708:  0*Keefe  v.  St. 
Francis's  C%ur<di,  69  Conn.  661,  it 
A  88E. 

ni. — ^TAung  T.  Wells  Glass  Co.,  1S7 
111.  886,  58  ini  <06  [aff  87  III.  A 
617];  Paddock  Stout.  181  III.  671. 
18  NB  182:  SL  Louis  Nat.  Stock 
Yards  v.  O'Reilly,  86  IlL  646:  Hart 
V.  Carsly  Bfffg.  Co.,  118  111.  A.  189. 

Ind. — Outhrle  v.  Carpenter,  ICS 
Ind.  417,  70  KB  480. 

Iowa. — Hutchinson  v.  New  Sbuon. 
etCa  R.  Co.,  63  Iowa  727,  18  NW  916. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor.  88  Ky.  808,  11  SW  18.  967. 


For  later  obms,  darelopimnta  and  Aanffss  In  the  law  see  cumulative  Annotations,  same  title. 
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sioD  may  be  implied  as  veil  as  express and  where, 
ifter  the  time  for  the  completion  of  the  work,  the 
owner  assents  to  the  continuance  without  objection 
to  the  delay,  he  will  be  deemed  to  have  waived  the 
prorision  as  to  time  of  performance,"  especially 
vbere  the  continoanee  of  the  work  is  at  the  egress 
request  of  the  owner  and  on  his  promise  to  pay 
therefor  when  completed,^  or  where,  on  the  con- 


tinuance of  the  work  at  the  request  or  assent  of  the 
owner,  he  makes  partial  payment  to  the  builder  for 
the  work  performed."  So  where,  after  the  comple- 
tion of  the  work,  the  owner  accepts  the  work  with- 
out objection  to  the  builder's  failure  to  perform  in 
time,  he  thereby  waives  the  provision  as  to  time  of 
performance;^^  and  this  is  especially  true  where  on 
such  acceptance  he  pays  the  compensation  agreed  to 


Mich. — Maur«r  v.  BtrmlnKham 
School  Diet.  No.  1,  18«  Mich.  223,  152 
NW  999;  Barnard  v.  McL«od,  114 
Mich.  73.  72  NW  24;  Moore  V.  Detroit 
Locomotive  Works,  14  Mich.  266, 

Mo. — Ottumwa  Bridge  Co.  v.  Corri- 
san,  251  Mo.  667.  158  SW  »9iWard 
V.  Haren.  139  Mo.  A.  8,  110  8W  44<. 

Mebr. — Eh-0kine  v.  Johnson,  SS 
Nebr.  261,  26  NW  510. 

N.  Y. — Gallagher  v.  Nichols.  60 
N'.  Y.  438;  BmBlie  v.  Livlnsston.  61 
App.  Dlv.  628  mem,  64  NYS  269; 
Uranbery  v.  Gardner,  61  App.  Dlv. 
m  mem,  64  NYS  131:  McBntyre  v. 
Tucker,  36  App.  Div.  63,  S6  NYS  163; 
ntlQg  V.  Dayton,  17  NYS  849;  Cooke 
V.  Odd  Fellows'  Fraternal  Union,  49 
Hun  23.  1  NYS  198;  Van  Busklrk  v. 
Stow,  42  Barb.  9;  Smith  v.  Gugerty, 
4  Barh.  614:  Blgler  v.  New  York, 
etc..  Ferry  Co..  1  SUv.  Sup.  351,  5 
NTS  347  [aff  125  N.  Y.  677  mem.  26 
XB  750  mem];  Close  v.  Clark,  16 
r>aly  91.  9  NYS  638;  Meehan  v.  Wil- 
liams, 2  Daly  367;  Kode  v.  Auer- 
bach.  31  Misc.  766,  64  NYS  774; 
Smith  T.  Corn,  8  Hlac.  ^46.  28  NYS 
Ki:  stout  V.  Jonw,  9  NTSt  fi70  [aff 
ISO  N.  Y.  ess  mem.  24  NE  1096 
mem]. 

Ob. — ^Kngler  v.  Wlaeman.  80  Oh.  161. 

Pa. — Huckestein  v.  Kelly,  «tc.,  Co., 
153  Pa.  631,  2E  A  747;  Bawman  v. 
Tellow  Honae,  etc.,  Turnp.  Road  Co., 
3  Woodw.  832. 

S.  D. — Blood  V.  FarffO,  etc.,  EI.  Co., 
1  S.  D.  71.  4fi  NW  200. 

Tenn. — ^Towaon  t.  Reese,  1  Tenn. 
Ch.  246. 

Tex. — Herron-Robblne  v.  Allen, 
fCiv.  A.)  169  SW  1046;  Baatrop,  etc.. 
Rice  Growers'  Assoc.  v.  Cochran, 
«nv.  A.)  188  8W  1188. 

Vt— Smith  T.  Smith,  46  Vt.  488. 

Eng. — ^Thomhlll  v.  Neats,  8  C.  B. 
N*.  8.  831,  98  ECIi  881,  141  Reprint 
1392;  Wood  V.  Bemal,  19  Vea.  Jr. 
::0,  84  JEleprlDt  800. 

nn.--Nroiies  V.  Rec.,  7  Can.  S.  C 
570. 

M.  S. — Sydney  Boat,  etc.,  Mfr.  Co. 
V  Gillla.  43  N.  S.  269  [app  dlam  44 
N.  S.  152];  Sanders  v.  SutcUffe,  38 
N  S.  352. 

Ont. — Flndlay  v.  Stevens,  20  Ont. 
L.  331,  15  OntWR  212. 

[a]  BvUeno*  as  to  prolwUHfer  of 
walTer.1 — The  original  contract  hav- 
ing named  weather  as  a  contingency 
which  might  excuse  completion  by 
the  time  spe  Ifled,  and  defendants 
having  agreed  to  burnish  sewer  pipe 
for  the  work  when  needed,  evidence 
that  there  was  much  wet  weather 
during  the  work  and  that  defendants 
failed  to  furnish  the  sewer  pipe  was 
relevant  and  properly  admitted  as 
furnishing  a  reason  for  and  a  proba- 
bUitjr  of  waiver  by  defendants  of  de- 
lays occasioned  by  such  causes. 
Andrews  v.  Tucker,  127  Ala.  602,  29 
3  34. 

83.  Smith  V.  Gugerty,  4  Barb. 
rN.  Y.)  614.  See  also  Bes  Line 
Conatr,  Co.  V.  Woods,  37  Tex.  Civ.  A. 
tl4,  84  SW  378  (provision  of  letter 
of  acceptance  held  not  to  extend  time 
limit). 

[a]  walrer  need  not  be  la  writing 
or  estaliUsliea  to  posltiTs  testimony 

but  may  be  inferred  from  clrcumr 
stances.  Smith  v.  Gugerty,  4  Barb. 
(N.  Y.)  614;  Hawman  v.  Yellow 
House,  etc.,  Turnp.  Road  Co.,  2 
Woodw.  (Pa.)  332. 

[b]  Thaxe  Is  a  waiver  <1)  where 
the  original  plan  has  been  departed 
from  by  mutual  consent  (Close  v. 
Clark,  16  Daly  91,  9  NTS  638),  (Z> 
'.t  the  departures  are  aecesaarlly  the 
cause  of  delajr  (Kenny  v.  UDnahan, 


169  N.  Y.  591,  62  NB  1096  [aff  53 
App.  Div.  421,  66  NYS  10];  Bigler 
v.  New  York,  etc.  Perry  Co.,  1  Siiv. 
Sup.  361,  6  NYS  847  [aff  126  N.  Y. 
677  mem,  26  NB  760  mem]).  (8)  And 
where  a  contract  provides  for  com- 
pletion by  a  named  date,  and  before 
such  date  the  contract  is  modified  by 
reducing  the  amount  of  building  to 
be  done  by  that  date,  and  afterward 
the  employer  acquiesces  In  continu- 
ance of  the  work  and  there  is  evi- 
dence that,  at  the  time  of  the  modifi- 
cation, the  employer  contemplated 
that  the  building  might  not  be  com- 
pleted for  some  time  afterward,  the 
right  to  Insist  that  time  was  of  the 
essence  of  the  contract  is  waived. 
Barnard  v.  Mcleod,  114  Mich.  73, 
72  NW  24. 

fc]  Taots  not  eonstltiitlair  walTsr. 
— Nonperformance  within  uie  time 
specified  Is  not  waived  by  the 
owner  by  his  accepting  what  is  done 
by  the  surety  of  the  contractor  in 
furnishing  financial  aid  to  the  con- 
tractor to  enable  him  to  complete 
the  building,  although  he  may  not  be 
able  so  to  do  within  the  time 
specified,  and  In  allowing  the  work 
to  go  on  to  completion  after  the 
expiration  of  the  time,  where  the 
owner  Is  not  In  &ult  for  the  delay, 
as  a  waiver  to  be  binding  must 
operate  by  way  of  an  estoppel  or  be 
supported  by  a  valuable  considera- 
tion. Huntsvllle  Blks  Club  v. 
Garrl^-Mahn  Bldg.  Co.,  176  Ala.  128, 
67  S  760. 

[d]  Qnsstloai  for  Jaiy.— The  ques- 
tion of  a  waiver  of  a  time  limitation 
la  one  for  the  jury.  Hawman  v. 
Yellow  House,  etc.,  Turnp.  Road  Co., 
8  Woodw.  (Pa.)  382. 

»L  111.— Eloomington  Hotel  Co.  v. 
Garthwalt.  227  111.  ^13,  81  NB  714; 
Nlbbe  V.  Brauhn,  24  lU.  266. 

Znd.— Cummlnga  t.  Pence,  1  Xnd. 
A.  817,  27  NBIsI. 

He. — ^Bmersfm  t.  Coggswell,  16  Ms. 
77. 

Mass. — Snow  v.  Ware,  18  Mete,  48. 

Minn. — Fowlds  v.  Bvans,  62  Minn. 
661,  64  NW  743. 

N.  Y. — Dunn  v.  Steubing,  120  N.  Y. 
232,  84  NB  316;  Gallagher  v.  Nichols, 
60  N.  Y.  438;  General  Supply,  etc.,  Co. 
v.  Goelet,  149  App.  Div.  80,  133  NYS 
978;  Kelly  v.  St.  Michael's  Roman 
Catholic  Church,  148  App.  Div.  767, 133 
NYS  328;  Crocker-Wheeler  Co.  v. 
Varick  Realty  Co.,  104  App.  Div.  668, 
88  NYS  412.  94  NYS  23  [aff  43  MIsc 
646,  88  NYS  412];  Kenny  v.  Mona- 
han,  63  App.  Div.  421.  66  NYS  10  [aff 
169  N.  Y.  691  mem.  62  NB  1096 
mem];  Smith  v.  Gugerty.  4  Barb.  614; 
Dillon  v.  Masterton,  89  N.  Y.  Super. 
133  [rev  on  other  grounds  42  N.  Y. 
Super.  176];  Doyle  v.  Halpln.  33  N. 
Y.  Super.  852;  Meehan  v.  Williams.  2 
Daly  867.  86  HowPr  73;  Burke  v. 
Bducational  Alliance,  23  Misc.  163,  50 
NYS  656;  Smith  v.  Corn,  3  Misc.  646, 
23  NYS  326:  Gallagher  v.  Nichols,  16 
AbbPrNS  337. 

Oh. — Kugler  v.  Wiseman,  20  Oh.  861. 

Pa. — Pressey  v.  McC^rnack,  286  Pa. 
443,  84  A  427;  Enterprise  Contracting 
Co.  V.  Ontario  C^oal,  etc.,  Co.,  60  Pa. 
Super.  633. 

Vt.— Poster  v.  Worthington,  68  Vt. 
65,  4  A  665, 

Bng. — Lucas  v.  Godwin,  8  Bing.  N. 
Cas.  737.  32  BCL  340,  132  Reprint  696. 

[a]  where  Vhm  work  is  delayed 
throngli  the  acta  and  omissions  of 
both  partus,  but  is  continued  with- 
out objection  beyond  the  time  fixed 
by  the  contract  and  until  nearly  oom- 

tiieted,  the  jury  are  iuatlfled  In  flnd- 
ng  that  tha  owner  had  waived  the 


time  limit.  N,  P.  Pratt  Laboratory 
V.  Buffalo  Forge  Co.,  184  Fed.  287, 
106  CCA  429. 

[b]  Sstoppel  of  owner.)— Where 
the  owner  leads  a  contractor  to  be- 
lieve that  performance  by  the  time 
fixed  will  not  be  required,  thereby  in- 
ducing the  contractor  to  expend 
money  and  material  in  completing 
the  work,  recovery  of  compensation 
cannot  be  defeated  on  account  of  a 
failure  to  complete  on  Urns.  Bishop, 
etc.  Rice  Growers'  Assoc.  v.  Coch- 
ran. (Tex.  Civ.  A.)  138  SW  1188. 

.85.  U.  S.—Van  Stone  v.  Stlllwell, 
etc.,  Mfg.  Co.,  142  U.  S.  128,  12  SCt 
181,  35  L.  ed.  961. 

Ala. — Cornlsfi  V.  Suydam,  99  Ala. 
620.  13  S  118. 

111. — American  Radiator  Co.  v.  Kes- 
ner,  263  III.  615,  106  NB  334  [aff  181 
111.  A.  482];  Eyster  v.  Parrott,  83  111. 
617;  Smith  v.  Chicago  Sanitary  DIat., 
108  111.  A.  69. 

Ind. — Krause  v.  Crothersvllle  Trus- 
tees. 162  Ind.  278,  70  NB  264,  102  Am 
SK  203,  66  LRA  111.  1  AnnC^as  460. 

Md. — Iron  Clad  Mfg.  Co.  v.  Stan- 
fleld,  112  Md.  360.  76  A  854. 

N.  Y. — Kenny  v.  Monahan,  63  App. 
Dlv.  421,  66  NYS  10  [aff  169  N,  Y. 
591  mem,  62  NB  1096  mem];  Bigler  V. 
New  York,  etc.,  Ferry  Co.,  62  Hun 
613,  6  NYS  347;  Close  v.  Clark,  16 
Daly  91. 

Pa. — Huckeatein  v.  Kelly,  etc,  Co., 
162  Pa.  631,  26  A  747i  Hawman  v. 
Yellow  Houae,  etc,  Turnp.  Co.,  2 
Woodw.  882. 

[a]  nam  tliSM  Sa  a  waiver  (1) 
where  the  builder  lias  completed  ex- 
cept as  to  certain  matters  not  satis- 
factory to  the  employer  who  writes 
to  the  builder  stating  that  he  will  be 
ready  to  pay  for  the  entire  work  when 
unsatisfactory  work  is  remedied 
(Van  Stone  v.  Stlllwell.  etc.,  Mfg.  Co., 
142  U.  8.  128,  12  SCt  181,  86  L.  ed. 
961),  (2)  or  where  a  subsequent  con- 
tract Is  made  after  the  time  has  ex- 
pired to  do  additional  work  for  extra 
pay  <Comlsh  v.  Suydam,  99  Ala.  620, 
18  S  118).  (3)  Where,  after  the  ex- 
piration of  a  reasonable  time*  within 
which  a  contractor  was  required  to 
complete  an  annex  to  a  building,  and 
after  the  old  building  had  been  de- 
stroyed by  fire,  the  owners  demanded 
that  the  contractors  complete  the 
building,  such  delnand  constituted  an 
extension  of  time,  and  a  waiver  of 
the  contractor's  failure  seasonably  to 
perform  the  contract.  Krause  v.  Cro- 
thersvllle School  Bd.,  (Ind.  A.)  66  NB 
1010. 

86.  U.  S. — The  Isaac  Newton,  18  . 
F.  Cas.  No.  7,089,  Abb.  Adm.  11. 

111. — E:yster  v.  Parrott,  83  111.  617. 

Md. — Milske  V.  Steinor  Mantel  Co., 
103  Md.  235,  63  A  471,  5  LRANS 
1105,  115  AmSR  364. 

N.  Y. — Dunn  V.  Steubing.  120  N.  T. 
232,  24  NB  316. 

Wash. — Brodek     v,     Pamum,  11 
Wash.  666.  40  P  189. 

B7.    Ala. — Aikin  v.  Bloodgood,  12 
Ala.  221. 

111.— Nlbbe  v.  Brauhn,  24  111.  268; 
Pelt  V.  Smith,  62  111.  A.  C37. 

Ind. — Cummlngs  v.  Pence,  1  Ind.  A. 
317,  27  NB  631. 

Me.— Adams  v.  Hill.  16  Me.  215; 
Bmerson  v.  Coggswell,  16  Me.  77. 

Mich. — Moore  v.  Detroit  Locomo- 
tive Works.  14  Mich.  266. 

N.  Y. — Deeves  v.  Manhattan  L.  Ins. 
Co.,  196  N.  Y.  324.  88  NB  396  laff  122 
App.  Dlv.  888,  106  NYS  1142];  Bishop 
V.  Jackson,  29  N.  Y.  Super.  287. 

N.  C. — Malloy  v,  Lincoln  Cotton 
Mills,  182  N.  C  482,  48  SB  961. 

Pa.T-Hawman  -  v.   Yellow  House,. 
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[§§  130-132 


be  paid  on  the  completion  of  the  work.*"  Bat  a 
mere  naked  promiee  of  the  owner  to  waive  the  time 
clanse,  made  without  consideration,  is  invalid.""  An 
agreement  in  a  sabcontraet  that  the  principal  con- 
tractor will,  in  ease  of  necessity,  endeavor  to  have 
an  extension  of  time  granted  is  inapplioable  to  a 
ease  where  the  necessity  of  extension  is  due  to  the 
subcontractor's  failure  to  uercise  reasonable  dili- 
gence  to  complete  the  work."*  Where  an  agreement 
for  extension  of  time  is  conditional,  the  builder 
in  relying  on  it  most  show  performanoe  of  the 
condition."^ 

131]  (2)  Effect  of  WaiTCT  or  Extaiudoii.*^  The 

effect  of  an  extension  or  waiver  of  time  for  per- 
formance is  merely  to  substitute  a  new  time  for  the 
old;  it  does  not  affect  the  other  provisions  of  the 
contract;*"  and  where  the  agreement  for  extension 
or  waiver  is  silent  as  to  the  duration  of  the  exten- 
sion, the  law  implies  that  H  shall  be  for  a  reason- 


able time.**  Where  perfonnance  of  the  eontiut 
within  the  time  stipulated  has  been  waived  and  ex- 
tended for  such  time  as  is  reasonable  under  the 
oireumstanees,  the  builder  is  entitled  \o  notice  of 
the  time  when  the  work  shall  be  conqileted  in  order 
that  he  may  be  placed  in  default.*'  An  extension 
of  time  for  performance  waives  prior  delays.** 

132]  f.  Effttct  of  Delay—d)  LUbility  of  BitOd- 
ar  or  Owner  in  OenoraL"  A  builder  who  has  not 
performed  his  .contract  in  due  time  is  generally 
liable  in  damages  for  the  delay,^  unless  Uie  dam- 
ages are  waived,"*  or  unless  the  delay  is  caused  by 
the  owner,^  or  is  otherwise  excusable.'  But  where 
time  is  not  of  the  essence  of  the  contract,'  the 
builder,  notwithstanding  delay,  may  recover  on  the 
contract  subject  to  a  recoupment  of  damages.* 
The  owner  is  liable  In  damagOB  to  the  builder,  for 
a  delay  in  pufonnanee  on  hU  part,  or  caused  by 
some  act  of  his  or  of  his  represmtative,*  unless  the 


•to„  Turnp.  Road  Co...  2  Wooflw.  3S2. 

[a]  Bd*  It  hM  Iwan  h«ld  that  the 
mere  fact  that  the  employer  talws 
possession  of  his  own  land  on  which 
the  work  has  been  done  does  not  af- 
ford an  Inference  of  waiver.  Monro 
V.  Butt,  8  B.  &  B.  738,  92  BCL  738, 

120  Reprint  27B. 

•8.  f^ddo^  v.  Stout,  121  111.  B71. 
IS  NB  182;  Meehan  v.  Williams,  2 
Daly  (N.  T.)  367,  3S  HowPr  73. 

M.  Huntsville  Blka  Club  v.  Gar- 
rlty-Hahn  Bids.  Co.,  176  Ala.  128.  B7 
8  ffiOjJobst  v.  Harden,  84  Nebr.  735, 

121  NW  9fi7,  60  UtANS  601  and  noU. 
to.   Stewart  v.  Mark,  230  Pa.  826, 

7>  A  809. 

[a]  A  ptovlaloa  of  a  nlMoateaet 
for  steMt  craOlajr  that,  if  the  sub- 
contractor  ahoallT  require  an  exten- 
sion of  time,  the  city  ■  contractor 
would  UM  hla  best  endeavor  to  have 
an  extension  granted  will  be  deemed 
to  apply  to  unexpected  contingencies, 
auch  aa  sometime*  occur  in  work  on 
a  street,  and  will  not  be  enforced 
where  the  subcontractor  made  no  ef- 
fort to  complete  the  work  within  the 
time  limit,  employed  a  wholly  Inade- 
quate force,  and  continued  his  dlla- 
torlnesa,  notwithstanding  repeated 
complaints  to  him.  until  the  contrac- 
tor was  compell<)d  to  complete  the 
work  himself.  Stewart  v.  Mark,  230 
Pa.  626,  79  A  809. 

91.  NellBon  v.  Masters,  72  Or.  463, 
143  F  1112. 

[a]  Snf&eleney  of  ooatMMt  foi 
poatponenuBt  of  completion  of  con- 
tract. Wiley  V.  San  Pedro,  etc.,  Co., 
4  K.  M.  343,  2flrp  US. 

[b]  Oonaitlon  for  ntensloB  In 
case  of  foundation  not  being  secured. 
Ferro-Concrete  Co.  v.  Northampton 
County,  246  P«.  64,  91  A  606. 

08.  As  watrar  of  damages  aea  in- 
fra S  134. 

98.  v.  a. — lAldlaw-Dunn-Qordon 
Co.  V.  U.  S.,  47  Ct.  CI.  271. 

Cal. — Lapp -Gilford  Co.  v,  Muscoy 
Water  Co.,  166  Cal.  26.  184  P  989. 

Fla. — Jacksonville,  etc.,  R.  Co.  v. 
Wooflworth,  26  Fla.  868,  8  S  177. 

Ill— Paddock  V.  Stout,  121  111.  571, 
13  NE  182;  Nlbbe  v.  Brauhn,  24  lit. 
268;  O'Heron  v.  American  Bridge  Co., 
177  III.  A.  406. 

Eng. — Barclay  v.  Messenger,  43  L. 
J.  Ch.  449. 

[a]  BstoppeL — Where  a  construc- 
tion company  granted  contractors  an 
extension  of  time  In  which  to  do 
work,  the  company  is  estopped  from 
contending  that  the  contractors  had 
no  right  to  the  extension,  because  ap- 
plication was  not  made  until  after 
expiration  of  the  time  set  by  the  con- 
tract for  completion  of  the  work,  as 
provided  In  the  contract.  Winston  v. 
Louisiana  Cent.  Constr.  Co.,  127  Ia. 
10,  53  S  367. 

94.    See  supra  B  121. 

96.  American-Hawaiian  Engineer- 
ing, etc.,  Co.  V.  Butler,  165  Cal.  497. 
133  F  280,  AhnCasl916C  44;  Simmons 


V.  Ocean  Causeway,  21  App.  Dlv.  SO, 
47  NTS  160. 

to.  Gleason  v.  U.  8.,  33  Ct.  CL 
66  [rev  on  other  grounds  176  V.  S. 
688.  20  set  228,  44X.  ed.  £84]. 

9t.  Mm  gtwaaA  far  vmoIssIob  or 
termlaatioa  of  ooBtiaet  Iv  owner  see 
supra  I  60. 

OoxnXafeioa  %7  owaer  see  Infra  || 

98.  Ark.— Lincoln  v.  LltUe  Bock 
Granite  Co.,  56  Ark.  406.  19  SW  1066. 

111. — Graveson  v.  Tobey.  76  111.  640; 
Bnell  V.  Cottlngham.  72  111.  161. 

La. — Ellerbe  v.  Minor,  49  La.  Ann. 
863,  21  S  688:  Percy  v.  Payroux,  6 
Rob.  179. 

Mass. — Wall  Is  v.  Wenham,  204 
Mass,  88,  90  NB  3»6.  17  AnoCaa  044; 
C.  W.  Hunt  Co.  v.  Boston  SI.  R.  Co., 
199  Mass.  820,  86  NE  446. 

N.  T. — Deeves  v.  Manhattan  L.  Ins. 
Co.,  196  N.  T.  324,  88  NB  896^1nclalr 
V.  Tallmadge,  86  Barb.  602;  weeks  v. 
Little,  47  N.  T.  Super.  1  (mod  89  N. 
T.  666]:  Hezter  v.  Knox,  89  N.  T. 
Super,  los  [aff  68  N.  T.  6611;  Sun 
Constr.  Co.  v.  Kandel.  129  NTS  10. 

Fa.— McDanlel'a  App.,  12  A  164. 

Tenn. — Brady  v.  Oliver,  125  Tenn. 
696,  147  SW  11S6,  41 60.  Ann 
CaBl913C  120. 

Wash, — Relchenbadi  v.  Sage,  13 
Wash.  364,  43  P  854,  62  AmSR  61. 

Wis. — J  ackson  v.  Cleveland,  1 9 
Wis.  400. 

N.  S.— Bruhm  v.  Ford,  33  N.  S.  323. 

N.  W.  Terr. — McLeod  v.  Wilson,  2 
Terr.  L.  312. 

■tlpnlated  Aamacea  see  Infra  I  186, 

9».    See  Infra  T  184. 

Waiver  of  delay  see  supra  18  160, 
131. 

1.    See  supra  S  123. 

a.  U.  S.--^tandard  Gaslight  Co.  v. 
Wood,  61  Fed.  74.  9  CCA  868. 

Cal. — White  v.  Fresno  Nat.  Bank, 
98  Cal.  166,  32  P  979. 

111. — Sperry  v.  Fanning,  80  III.  371; 
Marsh  V.  Kauff,  74  111.  189. 

La. — Haughery  v.  Thiberge,  24  La. 
Ann.  442. 

Mo.— Bldrldge  V.  Fuhr.  69  Mo.  A.  44. 
See  also  Beattle  Mfg.  Co.  v.  Helns, 
120  Mo.  A.  465,  97  SW  183. 

N.  Y.— Dannat  v.  Fuller,  120  N.  T. 
654.  24  NE  816"  Lauer  v.  Brown.  30 
Barb.  416;  Smith  v.  Gugerty,  4  Barb. 
614;  Deeves  v.  New  York,  60  N.  T. 
Super.  339,  17  N.  Y.  Suppl.  460; 
Weeks  v.  Little.  47  N.  T.  Super.  1 
[mod  89  N.  Y.  666];  Stewart  v.  Ketel- 
tas,  22  N.  Y.  Super.  261;  Farnham  v. 
Ross,  2  N.  Y.  Super.  167;  Anderson  v. 
Meislahn.  12  Daly  149. 

R,  I. — Curry  v.  Olmstead,  26  R.  I. 
462.  59  A  392. 

Wash. — Wiley  v.  Hart,  74  Wash. 
14Z,  132  F  1016. 

Can. — Flndlay  v.  Stevens,  20  Ont. 
L.  331,  16  OntWR  212. 

Sxonses  for  delay  la  psTfonnaaee 
see  supra  if  128-129. 

3.  See  supra  S  120. 

4.  Cowan  v.  Meyer,  125  Md.  460, 


94  A  18;  Ottumwa  Bridge  Co.  v.  Cor- 
rlgan,  251  Mo.  667,  ^68  SW  39. 

[a]  AXthoagb  tlau  is  aot  of  «fa 
•ssenoe  of  a  nultdlng  contract,  the 
contractor,  falling  to  perform  his 
Work  within  the  time  specified,  is 
liable  in  damages  for  the  delay. 
Brady  v.  Oliver.  126  Tenn.  595,  14: 
SW  1135,  41  LRAN8  60,  AnnCasl911C 
376. 

5.  U.  S.— Ripley  v.  JJ.  S.,  223  U. 
8.  696.  88  act  862,  66  L.  ed.  614 
[mod  46  ct  CI.  621]  (delay  caused 
by  arbitrator  or  Inapector);  U.  S.  t. 
Mueller,  118  U.  S.  168,  6  Slit  880.  » 
L.  sd.  946:  Philadelphia,  etc.,  R.  Co, 
V.  HowanL  IS  How.  307,  14  L.  ed. 
167;  Hinds  v.  Hinchman-Renton 
FIreprooflng  Co..  166  Fed.  839,  91 
CCA  826  (failure  of  owner  to  be 
ready  for  commencement  of  work  at 
time  agreed):  Roettinger  v.  U.  S..  It 
Ct.  (5/891  tapp  dlsm  17  SCt  1001 
mem.  36  L.  ed.  1180  mem];  Kellogg 
Bridge  Co.  V.  U.  8.,  16  Ct.  CI.  266: 
Flgh  V.  U.  8.,  8  Ct.  CI.  819. 

Til.— Tobey  v.  Price,  76  111.  645: 
Nelson  v.  Pickwick  Associated  Co. 
80  111.  A.  838. 

Ind. — Brown  v.  IdUigner,  26  Ind. 
A.  538,  68  NE  748. 

Md.— Geiger  v.  Western  MarrUnd 
R.  Co.,  41  Md.  4;  Orange,  etc-,  R.  Co. 
v.  Placlde,  86  Md.  816. 

Mass. — Blanchard  v.  Blackstonr. 
102  Mass.  343. 

Mich. — Fisher  EHectrlc  Co.  v.  Bitlh 
Iron  Works,  116  Mich.  393.  74  NW 
493  (holding  that,  where  pUlntlff 
agrees  with  defendant  to  supply 
electric  plant  needed  by  defendant 
to  complete  a  government  contract 
and  he  agrees  to  Inform  plainllfT 
of  the  requirements  of  the  gov- 
ernment Inspector,  defendant  is 
liable  for  damages  suffered  by  plain- 
tiff through  delay  In  receiving  sucb 
Information,  although  the  Inspector 
caused  the  delay);  Ferine  v.  Stand- 
Held.  107  Mich.  663.  66  NW  641. 

Mo. — Haynes  v.  St.  Louia  Second 
Baptist  Church,  12  Mo.  A.  636  [aff 
88  Mo.  286,  67  AmR  413]. 

N.  H. — Smith  v.  Boston,  eta,  R. 
Co.,  36  N.  H.  458. 

N.  T. — Parr  v.  Greenbasb.  112  N 
T.  246,  19  NE  684:  Mansfield  v.  Ne»r 
York  Cent.,  etc..  R.  Co.,  102  N.  T 
206,  6  NE  386;  Thorp  v.  Ross.  4 
Keyes  546;  Barnum  v.  Will  lams.  Hi 
App.  Dlv.  694,  103  NTS  874  [aff  li'> 
N.  Y.  639  mem,  83  NE  1122  mem]: 
Weeks  V.  Trinity  Church,  56  App. 
Dlv.  196.  67  NYS  670;  Del  O*nov<-!* 
V.  Third  Ave.  R.  Co.,  18  App-  Diy. 
412,  43  NYS  8  [aff  162  N.  Y.  614 
mem,  57  NE  llOs  mem];  Granules, 
etc..  Lumber  Co.  v.  Deeves,  72  Hun 
171.  26-  NTS  376  [aff  147  N.  Y.  n» 
mem,  42  NE  723  memj:  Montiromery 
v.  New  York,  9  Misc.  831.  29  XYS 
687  [aff  161  N.  T.  249.  46  NE  53(i). 

Pa. — I^auman  v.  Young.  31  Pa,  5fS. 

Tex.— O'Connor  v.  Smith.  84  Tex. 
282.  19  SW  168. 


For  later  eases*  dsralopaumts  and  tbrnagm  in  the  law  see  cumulative  Annotations,  same  title, 
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partinilar  provuioii  of  tlM  eontnet  x«lied  on-  as  a 
groond  for  neovery  is  intended  marefy  to  absolve 
the  bailder  from  liability  for  the  delay,*  or  unless 
the  bailder  is  himself  tiie  canae  of  the  delay^  or  the 
owner  stipulates  against  liability  for  delay  caused 
by  bis  agents.'  In  easd  of  a  delay  caused  by  the 
owoer,  the  builder  is  not  obliged  to  abandon  the 
work  ai^d  sue  for  damag^es,  but  he  may  proceed  to 
complete  the  work  and  then  claim  damages."  The 
owner  is  also,  in  the  absence  of  any  stipulation  in 
the  contract  exempting  him  there&om,  liable  for 
damages  from  delays  caused  by  the  failure  of  other 
eoatractors  to  perform  work  which  they  have  under- 
taken to  do  for  the  owner,  and  which,  as  r^;ards  the 
former  contractor,  the  owner  is  under  obligation  to 
do;^"  bat  the  owner  may,  by  vxpren  stipulation  in 


the  contract,  exempt  himself  from  liability  to  one 
contractor  for  delays  caused  by  other  contractors." 

Blshts  against  oUier  contractors.  A  stipulation  in 
a  contract  for  a  portion  of  the  work  on  a  building, 
that  the  work  shall  be  done  and  the  materials  fur- 
nished in  such  a  manner  as  to  permit  the  entire 
building  to  be  completed  on  time,  is  not  for  the 
benefit  of  other  opntractors,  and  they  cannot  sue 
thereon.** 

133]  (2)  As  between  Oontractor  and  Subcon- 
tractor. Ordinarily,  as  between  a  subcontractor  and 
the  contractor  who  is  in  control  of  the  general  work 
to  be  performed,  the  law  places  the  latter  under  an 
obligation  to  the  former  to  make  good  all  losses  con- 
sequent on  delays  in  the  progress  o^  the  work,  not 
attributable  to  the  subcontractor,**  unless  this  rule 


Va. — Atlantic,  •tc,  R.  Co.  v.  Del- 
aware Constr.  Co.,  98  Va.  60t,  I? 

SE  IS. 

Wis. — Olson  V.  Vlroqua,  121  Wis. 
571,  99  NW  326. 

Bng. — Lawson  v.  Wallaser  Local 
Bd.,  11  Q.  B.  D.  229;  Roberts  v. 
Bury  Impr.  Comrs..  L.  R.  S  C.  P. 
310;  Freeman  v.  Henaler,  64  J.  P. 
260:  Bush  V.  Whitehaven,  52  J.  P. 
292. 

Can. — Isbester  y.  Res..  T  Can.  S. 
C.  696. 

[a]  X>ntr  to  li»T«  bnlUlagv  nadr. 

— il)  Where  one  contracts  to  do  the 
carpenter  work  on  a  building,  and 
to  proceed  forthwith  without  delay, 
the  employer  is  bound  to  have  the 
building  In  readiness  to  begin  work 
within  a  reasonable  time,  and  If  he 
falls  to  do  so,  the  contractor  may 
recover  hia  damages  by  reason  of  the 
delay.  Allamon  v. 'Albany,  4S  Barb. 
(N.  T.)  23.  (2>  Where  the  owner 
of  buildings  fails  to  have  the  build- 
ings ready,  so  that  plalntitF  can  pro- 
ceed with  the  work  within  the  time 
contemplated  by  Its  original  written 
contracts,  and  wages  advance  there- 
after so  that  the  cost  of  the  work 
to  plaintiff  is  thereby  enhanced,  the 
owner  Is  liable  for  damages  for  such 
4elay.  W.  H.  Stubbings  Co.  v. 
World's  Columbian.  Exposition  Co., 
110  111.  A.  210. 

[b]  rallu*  to  ftg  Hit*.— One  who 
has  contracted  with  a  town  for  the 
erection  of  a  building  within  a  cer- 
tain time  may  recover  damages  for 
its  unrsasonable  omission  to  fix  the 
site  of  the  building.  Blanchard  v. 
Blackatone,  102  Mass.  843. 

[C]     1*«I»T  — 

(1)  A  well  drllllnir  contract  which  re*- 
quires  the  owner  to  furnish  material, 
bat  by  no  particular  date,  binds  him 
to  furnish  the  material  when  needed, 
or  at  least  within  a  reasonable  time, 
or  with  due  diligence,  and  if  he  fails 
to  do  so  he  Is  liable  for  the  delay. 
Willfamson  v.  Powell  (Tex.  CIt.  A.> 
140  SW  S6S.  m  So  where  plaintiff 
agreed  to  svt  pllfnc  for  new  railroad 
conatnietlon  to  be  furnished  on  the 
ground  by  defendants  who  foiled  to 
farnlab  them  as  needed,  so  that 
plaintiff  was  delayed  and  finally  re- 
fused  to  work  until  the  piles  were 
put  on  the  ground,  whl<di  was  not 
done  within  the  time  specified  in 
the  eontraot,  plaintiff  was  entitled 
to  recover  the  damans  sustained. 
Wllltams  T.  Tatea,^y.)  118  SW 
503. 

[d]  A  daoaa  jMiOnm  that  th* 
bailder  shall  have  ao  olaim  oa  his 
sBWloyer  for  aay  dalay  in  delivering 
materuil  does  not  apply  to  delay  and 
expense  resulting  to  the  builder  from 
the  necessity  of  altering  defective 
material  furnished  by  the  employer, 
the  defects  of  which  cannot  he  de- 
tected until  they  are  being  put  In 
place.  Wood  v.  Ft.  Wayne,  119  U. 
S.  312.  7  set  219,  30      ed.  4l6. 

[e]  wtongfu  deolaratton  of  fois 
imuf. — ^A  builder  agreeing  to  com- 
plete within  a  certain  time,  under  a 
contract  authorising  an  engineer.  If 
at  any  time  he  belleyea  that  the  work 
will  not  be  completed,  to  declare  a 
forfeiture,     can    i^cover  damages 


where  a  forfeiture  has  been  declared, 
only  if  he  can  show  corrupt  motives 
on  the  part  of  the  engineer  and  that 
he  himself  would  have  completed 
if  the  work  had  proceeded  under 
him.  Culbertson  v.  Bills,  6  F.  Cas. 
No.  3,461,  6  McLean  248. 

[f]  Ohstnwtlon  by  axohlteot^ 
(1)  Where  the  architect  employed 
by  the  owner  to  superintend  the 
erection  of  a  building,  who  is  to 
direct  the  work,  and  who  is  by  the 
contract  made  the  arbitrator  as  to 
its  proper  performance,  delays  the 
contractor  unreasonably  In  his  work, 
for  the  benefit  of  the  owner  or  other 
f^ontractors.  and.  by  allowing  other 
contractors  to  obstruct  the  work, 
renders  It  necessary  for  the  con- 
tractor to  do  It  in  an  unusual  man- 
ner, which  adds  largely  to  Its  cost, 
the  owner  la  liable  to  the  contractor 
for  the  loss  resulting.  Del  Oenovese 
y.  Third  Ave.  R.  Co.,  18  App.  Div. 
412.  43  NYS  8  [aff  182  N,  T.  614 
mem,  67  NB  1108  mem].  (2)  A 
provision  by  which  the  architect  is 
given  authority  to  adjust  and  to 
make  an  allowance  to  the  contractor 
for  loss  of  time  due  to  delays  caused 
by  other  contractors  does  not  pre- 
clude a  recovery  by  the  contractor 
against  the  owner  for  delays  and 
obstructions  caused  by  the  acts  of 
the  architect  as  superintendent  for 
the  owner.  Del  Oenovese  t.  Third 
Ave.  R.  Co.,  supra. 

[g]  When  tho  builder  aoquleso— 
In  we  delur  he  cannot  recover  dam- 
ages therefor  without  clear  and  sat- 
isfactory proof  of  the  damages 
which  he  has  sustained.  Atlantic, 
etc..  R.  Co.  v.  Delaware  Constr.  Co., 
98  Va.  S03,  87  SB  18. 

[h]  If  a  ocmtraetor  delajed  "by 
fault  of  the  owner  oleots  to  go  on 
thereafter,  he  Is  bound  by  the  terms 
of  the  contract  except  as  to  time. 
Sherlock  v.  Toronto,  8  OntWR  646. 

6.  Richard  v.  Clark.  48  Misc.  622, 
88  NTS  242  (holding  that,  where  a 
contract  under  whl<Mi  plaintiff  was 
to  construct  a  model  of  defendant's 
residence,  according  to  ^lans  fur- 
nished by  defendant's  architect,  pro- 
vided tbat.  if  plaintiff  should  be 
delayed  In  the  completion  of  his 
work  by  the  delay  or  default  of  the 
owner  or  architect,  the  time  fixed 
by  the  contract  for  the  completion 
of  the  work  should  be  extended  for 
a  period  equivalent  to  the  time  lost, 
the  time  clause  affected  plaintiff's 
liability  alone  and  absolved  him  from 
UablUtir  for  delay,  to  the  extent  and 
in  the  manner  provided  thereby,  but 
did  not  authorise  a  recovery  in  dam- 
ages by  him  for  the  architect's  delay 
In  furnishing  the  plans). 

7.  Churchyard  v.  U.  S..  100  Fed. 
920  (holding  that  damages  cannot  be 
recovered  of  the  government  for  de- 
lay caused  a  contractor,  in  the  per- 
formance of  bis  work  upon  a  gov- 
ernment building,  by  reason  of  a 
contractor  on  another  branch  of  the 
work  falling  to  finish  his  work  on 
time,  where  the  latter  was  pre- 
vented from  finishing  his  work  by 
delays  in  the  work  of  the  party 
claiming  damaaes). 


a.  Cranford  v.  Brooklyn  Heights 
R.  Co.,  168  App.  Dlv.  457,  1B4  NYS 
16:  Sundstrom  v.  State,  1B9  App.  Dlv. 
241,  144  NTS  390  [rev  on  other 
grounds  213  N.  T.  6B,  106  NE  924]; 
Mayes  v.  Reg.,  23  Can.  S.  C.  454. 

9.  Roettlnger  v.  U.  S.,  26  Ct.  CL 
391  [app  dlsm  17  8Ct  1001  mem, 
3S  L.  ed.  1180  mem];  Stubbings  v. 
World's  Columbian  Exposition  Co., 
110   111.  A.  210. 

10.  Nelson  v.  Pickwick  Associated 
Co.,  30  in.  A.  338;  State  v.  Farlsh.  28 
Miss.  488;  See  v.  Partridge,  9  N.  T. 
Super.  468.  But  see  W.  C.  Cornell 
Co.  V.  Schuylkill  County,  222  Fed. 
876.  138  CCA  302  (holding  owner  li- 
able only  for  his  failure  to  do  the 
things  which  he  was  obliged  to  do 
and  not  for  hia  failure  to  compel 
others  to  do  the  things  they  had 
contracted  to  do). 

U.  Haydnvllle  Mln.,  etc.,  Co.  v. 
Art  Inst.,  39  Fed.  484  (holding  Uiat, 
where  the  contract  provided  for  an 
extension  of  time  in  case  delay  was 
caused  by  other  contractors,  such 
a  stipulation  Implied  that  there  was 
to  be  no  pecuniary  compensation  for 
such  delay  to  the  contractor):  Cook 
County  V.  Sexton,  16  111.  A.  93  [aff 
114  III.  174.  28  NE  608]:  McNulty 
T.  Steams,  86  Iowa  487,  ii  NW  867; 
O'Connor  v.  Smith,  84  Tex.  288,  19 
SW  168. 

[a]  Bamedy  movlded  la  eontraet 
•xoluaiTe. — A  building  contract  which 
stipulates  that  If  the  contractor  Is  . 
delayed  in  the  completion  of  the 
work  by  the  default  of  the  owner 
or  architects  or  of  any  other  con- 
tractor, or  by  any  damage  which 
may  happen  by  fire,  etc.,  or  by  the 
abandonment  of  the  work  by  the 
employees  through  no  fault  of  the 
contractor,  the  time  fixed  for  the 
completion  of  the  work  sh'all  be  ex- 
tended for  a  period  equivalent  to  the 
time  lost  by  reason  of  any  of  B\idh 
causes,  marks  the  extent  of  the  con- 
tractor's remedy  for  the  default  of 
another  contractor  causing  delay  in 
the  completion  of  the  work.  Ooss 
V.  Northern  Pac  Hospital  Assoc.,  50 
Wash.  286.  96  P  1078. 

ts.  Reed  v.  Adams  Steel,  etc_^ 
Works,  67  Ind.  A.  269,  lOS  NB 
882. 

IS.  Norcross  v.  Wills,  198  N.  T. 
836,  81  NB  803  faff  186  App.  Div. 
470.   114   NTS  969]. 

[a]  "The  role  may  he  assumed  to 
he  well  settled  by  the  authorities, 
and  it  is  founded  in  Justice,  that, 
where  a  party  has  assumed  a  posi- 
tive obligation  ...  a  correspond- 
ing obligation.  If  not  expressed  in 
terms,  will,  nevertheless,  be  implied 
as  resting  upon  the  other  party, 
to  whom  the  agreement  runs,  to  be 
answerable  for  all  losses  caused  by 
delays,  which  his  control  of  the 
work  should  make  him  responsible 
for,  either  because  he  might  have 
prevented  them,  or  because  the  con- 
tract itself  was  not  so  framed  as. 
in  the  event  of  their  happening, 
either  to  exempt  him,  or  to  permit 
the  inference  of  an  intention  that 
responslbllityjshould  rest  elsewhere." 
Norcross  v.  Wills.  188  N^  T.  336,  341| 

f}4  ^W.d^iA'cf  bi)%0o^e 
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18  made  inappUeable  by  the  express  and  peenliar 
•proriBions  of  the  sabcontraet.^'  On  the  other  hand, 
the  sabcontraetor  is  liable  to  the  contractor  for 
damages  resnltii^  from  delays  caused  by  the  sub- 
contraetor/"  partieularly  where  the  snboontraet  so 
provides;^*  and  it  has  been  held  that  the  subooD' 
tractor  is  liable  in  such  a  caae^  although  his  delay 
is  due  to  the  acta  of  a  third  person.'* 

U  134]  (3)  Waiver  of  Damages  or  Forfettnzv  for 
Dway.  The  owner  may  be  held,  by  his  acts,  to 
have  waived  his  claim  for  damages/^  or  for  a  for^ 
feiture,"  because  of  delay. 

Waiver  of  delay  not  waivw  of  damages.  A 
waiver  of  the  provision  as  to  time  of  perform- 


ance does  not  necessarily  waive  the  owner's  claim 
for  damages  by  reason  of  the  failure  to  perform  in 
time,"  as  the  owner- may  grant  or  refuse  to  grant  aa 
extension  of  time,  irrespective  of  damages  resulting 
therefrom.*'  Thus,  the  mere  fact  that  the  owner 
permits  the  builder  to  continue  the  work  after  the 
time  for  its  completion,  although  it  etmstitutes  i 
waiver  of  the  time  of  performanee,  as  fiar  as  con- 
cerns the  right  of  the  builder  to  recover  on  the  coa- 
traet,  has  been  held  not  to  waive  the  owner's  right 
to  recover  damagm  tar  the  delay  in  performanee 
and  the  same  has  been  held  true  where  the  owner, 
after  the  time  for  completion,  makes  partial  pay- 
ment to  the  builder,"  or  where  the  owner  accepts 


14.  NorcroHfc  v.  Wills,  198  N.  T. 
886,  91  NE  803  [ad  180  App.  Dlv. 
470,  114  NYS  969}  (holding  that, 
where  the  express  provisions  of  a 
contract  between  a  subcontractor 
and  a  contractor  referred  the  former 
to  the  owner's  architects,  and  offset 
their  delays  In  furnishing:  plans  by 
extensions  of  time  for  completion, 
the  subcontractor  could  not  enforce 
a  claim  affalnat  -the  contractor  for 
damages  for  such  delays  of  the 
architect). 

£a]  ZlQuUUted  damaVM  for  d»- 
iMT.— Under  a  contract  between  a 
suDcontractor  and  a  contractor  stip- 
ulating for  liquidated  damages  for 
delay  in  the  completion  by  the  sub- 
contractor, but  that,  if  he  was  not  at 
fault  and  the  delay  was  caused  by 
the  contractor  or'  the  arcliitects, 
there  was  to  be  an  extension  of  time 
equivalent  to  the  time  lost,  the  con- 
tractor was  not  liable  for  the  de- 
fault of  the  architects  in  furnlshlnfr 

Jlans.    Norcross  v.  Wills,  198  N.  T. 
36,  91  NE  803  [aff  130  App.  Dlv. 
470.  114  NY3  969j. 

15.  Murphy  v.  Number  One  Wall 
St.  Corp.,  142  App.  Dlv.  835.  127 
NYS  735  [rev  119  NYS  693];  Gran- 
nlss,  etc.,  Lumber  Co,  v.  Deeves,  72 
Hun  171,  26  NYS  375. 

[a]  Ooaaterolaim. — A  builder  Is 
not  entitled  to  counterclaim  against 
a  subcontractor  suing  for  compensa- 
tion damages  caused  by  delay  In  per- 
formance, where  the  claim  for  dam- 
ages is  put  in  by  the  employer  at  the 
request' of  the  builder  for  the  purpose 
of  reducing  the  subcontractors  com- 
pensation, nor  where  he  has  not 
paid  the  owner  the  penalty  imposed 
In  his  own  contract  for  such  delay, 
or    there    la    not    a   fixed  liability 

Mainst    him    for    such  damases. 
Bher  V.  Edgefleld.  etc.,  Mfg.  Co.. 
(Tenn.  Ch.  A.f  6?  SW  27. 

IB.  Murphy  V.  Number  One  Wall 
St.  CorpV,  142  App.  Div.  886.  127 
NYS  736  [rev  119  NYS  6981;  Modern 
Steel  Structural  Co.  v.  English 
Conatr.  Co.,  129  Wis.  31,  108  Nw  70. 

[a]  SnboontzMtor  UaU*  onlr  for 
owB  dalaar. — ^Where  a  subcontract 
provides  that  the  subcontractor  shall 
reimburse  the  ipeneral  contractor  for 
any  loss  resulting  from  delays 
caused  by  the  subcontractor,  the  lat- 
ter is  liable  only  for  loss  caused  by 
his  own  delay;  and  there  is  no  basis 
on  which  to  estimate  the  amount  due 
to  the  general  contractor  where  it 
appears  that  the  subcontractor  was 
not  solely  responsible  for  the  loss 
of  the  general  contractor,  and  It  is 
not  shown  how  much  of  the  loss 
was  properly  chargeable  to  him. 
Murphy  v.  Number  One  Wall  St. 
Corp.,  142  App.  Div.  836,  127  NYS 
736  frev  119  NYS  693];  Fisher  v. 
Edgefield,  etc.,  Mfg.  Co..  (Tenn.  Ch. 
A.)  62  SW  27;  Modern  Steel  Struc- 
tural Co.  T.  English  Constr.  Co.,  129 
Wis.  81.  108  NW  70. 

IT.  Modem  Steel  Structural  Co. 
T.  English  Conatr.  Co.,  12B  Wis.  31, 
108  NW  70  (holding  that,  where  a 
building  contract  provided  that,  if  a 
'  aubcontratftor  failed  to  furnish  the 
material  and  labor  as  It  might  be 
wanted  to  work  into  the  building, 
he  would'  be  accountable  for  all 
delays  and  damagea  reaultlng  from 


such  neglect,  and  both  plaintiff,  a 
subcontractor  for  iron  work,  and  de- 
fendant, the  contractor,  understood 
that  the  iron  would  be  needed  In  the 
early  part  of  the  season  of  1901. 
and  although  It  was  ordered  In  July 
and  the  work  of  construction  had 
been  completed  to  a  point  where  the 
Iron  was  needed  to  enable  defend- 
ant to  continue,  plaintiff  failed  to 
furnish  the  iron  until  the  latter  part 
of  November.  plalntlfC  was  liable  for 
the  resulting  delay,  although  It  was 
caused  by  the  delay  of  the  manu- 
facturers In  making  and  forwarding 
the  iron). 

IB.  Ga. — Albany  Phosphate  Co.  v. 
Hugger,  4  Ga.  A.  771,  62  SE  588. 

Ida. — Huber  v.  St.  Joseph's  Hospi- 
tal. 11  Ida.  631,  S3  P  768; 

111.— St.  Louis  Nat.  Stock  Yards 
v.  O'Reilly,  86  111.  646. 

Nebr. — Erskine  v.  Johnson,  23 
Nebr.  261,  86  NW  510  (holding  that, 
under  a  contract  providing  that 
work  should  be  completed  by  a  cer- 
tain day,  if  it  appears  that  the  em- 
ployer told  the  builder  that  there 
were  to  be  "no  damages  if  it  ts  not 
done  according  to  the  time  specified," 
and  it  does  not  appear  that  the 
building  was  wanted  for  occupancy 
before  it  was  completed,  no  damages 
can  be  claimed  for  delay). 

N.  Y. — ^Bmslle  V.  Lifvlngaton,  61 
App.  Div.  628  mem,  64  NYS  259; 
Cook  V.  Odd  Fellows'  Fraternal 
Union,  49  Hun  28,  1  NYS  498  (hold- 
ing that,  where  large  payments  were 
made  on  a  contract  after  the  time 
therefor  had  expired,  -and  changes 
were  made  in  the  plans,  and  delays 
were  caused  partly  by  the  failure  of 
other  contractors  and  partly  by  the 
failure  of  the  owner,  a  claim  for 
damages  for  delay  must  be  consid- 
ered waived);  Crawford  v.  Becker, 
13  Hun  875;  Shute  v.  Hamilton,  3 
Daly  462. 

wash. — Brodek  v.  Farnum,  11 
Wash.  665,  40  P  189. 

Ont. — FlndW  V.  Stevens,  20  Ont. 
L.  331,  16  OntWR  212. 

19.  U.  8.— Rosser  v.  U.  S.,  46  Ct. 
CI.  192. 

111.-.— Eyster  v.  Parrott.  83  IH.  517. 

Ky. — Henderson  Bridge  Co.  v. 
O'Connor,  88  Ky.  303,  11  SW  18,  957, 
11  KyL  146.  See  also  LoulavHle. 
etc.,  R.  Co.  v.  Mason,  etc.,  Co.,  126 
Ky.  844,  104  SW  975,  31  KyL.  1220. 

N.  Y. — Vandegrlft  v.  Cowles  Bn- 
elneerlng  Co..  161  N.  Y.  436,  65  NE 
541,  48  LBA  686;  Gallagher  v. 
Nichols,  60  N.  T.  438-  Sinclair  v. 
Tallmadge.  36  Barb.  602  (holding 
that,  under  a  contract  providing  a 
forfeiture  for  noncompliance.  If  the 
owner,  saying  nothing  about  a  for- 
feiture, allows  the  builder  to  com- 
plete the  same,  there  Is  a  waiver 
of  the  penalty,  and  although  damages 
might  be  allowed  for  the  delay  In 
completion,  the  penalty  could  not, 
under  the  circumstances,  be  recov- 
ered). 

Wis. — Dumke  v.  Puhlman,  62  Wis. 
18,  21  NW  820. 

Can. — Jones  v.  Reg.,  7  Can.  S.  C. 
570. 

Man. — Orace  v.  Osier,  21  Man.  641. 
^^^^«fce  flvlBg  of  notiM  Hul^u 
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waives  a  right  to  liquidated  damages 
stipulated  for  in  case  of  delay;  thus 
where  the  contract  provided  that 
should  the  builder  during  proeresi 
of  the  work  refuse  or  neglect  to  sup- 
ply suthcient  materials  or  woricmen. 
the  owner  might  provide  materi&ls 
and  workmen  after  specified  noiln 
given  In  writing  to  finish  the  work, 
and  that  the  amount  paid  therefor 
should  be  deducted  from  the  amount 
named  in  the  contract.  It  was  held 
that  the  owner,  by  electing  to  kq 
on  under  such  clause  of  the  con- 
tract, waived  his  right  to  Insist  ot. 
forfeiture  for  the  failure  of  tfa« 
contractor.  Murphy  v.  Buckman,  il 
N.  Y.  297. 

[b]  The  fallnre  of  owner  to 
answer  a  letter  written  by  the  con- 
tractor explaining  a  cause  of  delay 
which  would  prevent  him  from  com- 
pleting the  work  within  the  time 
agreed  on,  and  In  which  he  does  not 
ask  any  extension  or  modification  of 
the  contract,  does  not  constitute  a 
waiver  of  a  clause  providing  for 
liquidated  damagea  for  each  day  iiif 
completion  of  the  work  Is  delayed 
beyond  the  time  fixed.  Stephens  v. 
Essex  County  Park  Comra.,  143  Fed- 
844,  75  CCA  60. 

80.  Mclntire  v.  Barnes,  4  Colo 
286;  Cannon  v.  WUdnuun.  28  Conn 
472;  Grant  v.  Savannah,  etc.,  R-  Co. 
61  Ga.  348.  But  see  0'I>oughlin  v 
Poll,  82  Conn.  427,  74  A  763  (holdlnjt 
that  a  waiver  by  an  owner  of  the 
stipulation  In  a  building  contract  lim- 
iting the  time  for  the  completion  of 
the  work  extends  to  all  the  provi- 
sions of  the  contract  relating  to  th« 
time  of  completion  and  estops  the 
owner  from  taking  advantage  of 
them  as  long  as  the  contractor"? 
conduct  in  arriving  at  completion  is 
reasonable  under  the  circumstances, 
and  the  waiver  deprives  the  owner 
of  the  right  to  recover  damages  re- 
sulting from  delay  In  the  comnletton 
of  the  building);  Sarraaln  v.  Adams. 
110  La.  124.  34  S  801  (holding  that, 
where  an  owner  of  a  building  went 
into  possession  while  the  bulldm 
were  at  work,  she  was  estopped  frow. 
recovering  for  delay  In  delivery  ct 
the  property  as  claimed). 

91.    Rosser  v.  U.  S.,  46  Ct,  CI  IS! 

89.  Ark. — Lawrence  County  t. 
Stewart.  72  Ark.   626,  81    SW  1«SS. 

Cal.— BryaoQ  v.  McCone,  121  Cat 
163,  68  P  687. 

111.— Snell  V.  Cottlngham.  72  111 
161. 

N.  Y. — Dunn  v.  Steubing,  120  >*. 
Y.  232,  24  NE  316;  Oberlies  v.  Bol- 
linger, 76  Hun-248.  27  NYS  19:  Graii- 
niss.  etc..  Lumber  Co.  v.  Deeves.  't 
Hun  171,  26  NYS  376  [aff  147  N.  T. 
718  mem,  42  NE  723  memi;  Sinclair 
v.  Tallmadge,  35  Barb.  602;  Mlfcola- 
lewski  V.  Pugell,  62-  Misc.  449.  lit 
NYS  1084;  (>ocker-Wheeler  Co.  t. 
Varlck  Realty  Co..  43  Misc.  645.  $S 
NYS  412  [aff  104  App.  Dlv.  568.  8S 
NYS  412.  94  NYS  28];  Barber  v. 
Rose,  5  Hill  76. 

Vt.— Smith  V.  Smith.  45  Vt.  433. 
as.  Lawrence  County  v.  Stewart. 
72  Ark.  625,  81  SW  1069  (holdlni: 
that  making  part  payment  of  the 
amount  due  contractors  for  the  erec- 
tion of  a  courthouse  after  the  time 
specified  for  the  completion  of  the 
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the  work  on  its  compl^on  after  the  time  of  per- 
formanee,^  partienlarly  where  the  oontraet  bo  pro- 
ndes.''  So  also  the  fact  that  the  owner  takes  pos- 
aessioii  of  a  part  of  the  atraetnre  before  ita  entire 
oompietion  and  after  the  time  for  perfonnanee  does 
not  waive  bis  claim  for  damages  for  the  delay  ^or 
to  taking  sneh  possession."  The  owner  may  protest 
against  the  deUy  and  still  claim  damages  for  the 
breach  of  the  eontraet  to  eomplete  within  a  qpedfied 
time." 

When  Ito  ImiUir  is  delayed  by  the  failure  of 
the  owner  duly  to  perform  the  oblations  assuned 
by  him,  the  faet  that  the  builder  continues  the  work 
is  not  a  wairer  of  his  claim  for  dami^s  for  such 
delay It  haa  also  been  held  that  the  receipt  by 
the  builder  of  the  stipulated  price  for  the  perform- 


butldine,  although  the  building  was 
still  Incomplete.  !■  not  a  waiver  of 
the  county's  claim  for  llquldatea 
damages  under  the  contract  on  ac- 
count of  delay  In  completinK  the 
building,  where  the  county  still  re- 
tained enough  of  the  consideration 
to  cover  the  damages  claimed  by  It); 
Cowles  V.  Hagerraan,  IB  N.  M.  600, 
110  P  843:  Shute  V.  Hamilton,  3 
Daly    (N.  Y.)   462:  Garey  v.  Pasco, 

89  Wash.  382,  154  P  433.  

[a]  Pi^iasats-  to  ■nbeontrMtom. 
—The  payment  by  the  owner,  after 
the  time  flxed,  of  orders  given 
to  subcontractors  does  not  of  itself 
constitute  a  waiver  of  a  provialon 
for  damages.  Stephens  v.  Bssex 
County  Park  Comrs..   148  Fed.  844. 

'^atP'^oft  V.  Smith,  62  111.  A.  637; 
Hanson  v.  Klrtley.  11  Iowa  B65: 
Brooklyn  Structural  Steel  .Corp.  v. 
Lechtman.   S2   Misc.   164.   165  NTS 

■'20 

[a]    Aoesstaaes  of  uA  psTUsnt 

for  w<nrK  (1)  will  not  waive  a  claim 
for  damages  for  not  completing  It 
within  the  time  apecined.  Missouri 
Bridge,  etc,  Co,  v.  Stewart,  134  Mo.  A. 
618,  114  Sw  1119.  (2>  An  owner  of 
a  building  did  not  waive  a  claim 
against  the  contractor  for  delay  In 
completion  by  paying  the  purchase 
price  In  full,  where  he  made  the 
payment  under  the  contractors 
threat  to  file  a  mechanic's  Hen  and 
without  rellnqulahlng  hbi,jaemand. 
Mlkolajewskl  v.  FugeTl.  66  Wac.  446. 
U4  NYS  1084.  ^ 

[hi  The  mam  faot  tliat  a  eoutr 
briiOM  Is  tlurown  oMn  to  the  public 
with  the  consent  or  the  county  court 
does  not  constitute  a  waiver,  on  the 
party  of  the  county,  of  a  claim  for 
damages  against  the  builder  for  de- 
lay  in  finishing  It.  Dlnamore  v.  Liv- 
ingston County,  60  Mo.  241. 

Is.  Macey  Co.  v.  New  York,  144 
App.  Div.  408,  129  NTS  241  faff  208 
nT  Y.  B14  mem,  101  NE  1110  mem] 
(holding  that,  where  a  contract  for 
the  erection  of  exhibit  cases  for  de- 
fendant city  provided  that  the  city 
might  deduct  and  retain  from  the 
money  due  the  contractor,  the  stip- 
ulated amount  of  liquidated  damages 
for  delay,  but  that  the  doing  and  ac- 
ceptance of  any  part  of  the  work 
L-ailed  for  by  the  contract  should  not 
be  deemed  a  waiver  of  the  right  to 
enforce  the  provision  of  the  agree- 
ment, and  that  the  city  should  pay 
the  whole  of  the  money  accruing  to 
the  contractor  within  a  certain  time 
after  acceptance  of  the  contract,  ex- 
cept such  sums  as  might  be  law- 
fully retained,  the  city,  by  permit- 
ting the  contractor  to  continue  the 
work  after  the  time  for  completion 
had  expired,  did  not  waive  the  con- 
tract requirement  as  to  the  time  of 
performance). 

as.  Iiawrence  County  v.  Stewart, 
7Z  Ark.  626.  81  SW  1059  (holding 
that  the  fact  that  the  county  au- 
thorized the  clerk  ot,  the  court  to 
use  an  office  in  the  courthouse  and 
also  authorized  the  circuit  court  to 
use  the  building  before  it  was  ac- 
cepted is  not  a  waiver  of  the 
county's  claim  for  liquidated  dam- 


ages under  the  contract  on  account 
of  delay  In  completing  the  building) ; 
Mlkolajewskl  v.  PugiSl,  62  HlSC.  449, 
114  NTS  1084. 

ST.  Traub-Dlttmar  Constr.  Co.  v. 
Hartman.  61  Misc.  173,  112  NYS  919 
[aff  188  App.  Dlv.  889  mem,  117  NYS 
1149  mem]  (holding  that,  where  a 
contractor  agreed  to  complete  work 
within  a  certain  time,  the  other 
party  might  protest  against  delay 
and  still  claim  damages  for  failure 
to  complete  the  work  within  that 
time). 

as.  Figh  V.  U.  S..  8  Ct.  CI.  319; 
Tobey  v.  Price,  75  111.  646;  W.  H. 
Stubbings  Co,  v.  World's  Columbian 
Exposition  Co.,  110  III.  A.  210;  Alla- 
mon  V.  Albany,  43  Barb.  (N.  Y.)  83. 
Compare  Plumley  v.  U.  S.,  226  U.  S. 
546,  83  set  139,  67  L.  ed.  342  [rev  43 
Ct.  CI.  2661  (holding  notice  to  a  gov- 
ernment onloer  to  remove  the  cause 
of  the  delay  Is  Msentlal  to  a  claim 
therefor). 

89.  weeks  v.  Trinity  Church,  66 
App.  Dlv.  195,  67  NTS  670. 

30.    See  Damages  [13  Cyc  167]. 

ai.  U.  S.— Quinn  v.  U,  S.,  99  U.  S. 
30,  26  L.  ed.  269;  United  Engineering, 
etc^  Co.  V.  U.  S.,  47  Ct.  CI.  489;  Clark 
V.  U.  S.,  8  Ct.  C\,  451. 

Conn. — Dean  v.  Connecticut  To- 
bacco Corp.,  88  Conn.  619,  92  A  408, 

D.  C. — Washington,  etc.,  R.  Co.  v. 
American  Car  Co.,  6  App,  624. 

Ky. — Haysvllle  Tump.  Road  Co,  v. 
Waters,  6  Dana  62;  Shields  v.  Per- 
kins, 2  Bibb  227, 

La. — Cable  v.  Leeds,  6  La.  Ann. 
298;  Percy  v.  Peyroux,  6  Rob.  179. 

Nebr. — McDonald  v.  Dodge  County, 
41  Nebr.  805,  60  NW  366. 

[a]  XaioTjr  to  ecopa  tor  want  of 
storage  nMna.— Haven  v.  Wakefield, 
39  111.  609. 

[b]  :Loss  of  prospseUre  pntflts. — 
Haven  v.  Wakefield,  39  111.  609;  Tay- 
lor V.  Maguire,  12  Mo.  316:  Wood  v. 
Derbyshire,  2  Dei.  Co.  (Pa.)  147. 

[c]  Bxpeaaas  laratrsd  or  owaer. 
—Smith  V.  Smith,  46  Vt.  483. 

[d]  aipMUM  for  reatal  inenrrea 
by  0WB*r.^-Jaude8  v.  Flsber,  6  KyL 
768. 

[e]  Xnoreased  ooat  of  materials,. — 

Allamon  v.  Albany,  43  Barb.  (N.  T.) 
38. 

[f]  Sslajr  by  saboontraotor;  dam- 
ans paid  by  oontraotor  to  owner. — 

Chicago  Bridge,  etc.,  Co.  v.  Olson,  80 
Minn.  633,  83  NW  461;  Murdock  v. 
Jones,  3  App.  Dlv.  221,  38  NYS  461; 
Fisher  V.  Edgefield,  etc.,  Mfg.  Co., 
(Tenn.  Ch.  A.)  62  SW  27;  Sanders  v. 
SutcllfTe,  38  N.  S.  362. 

[g]  Damages  ■uScrad  by  oontrao- 
tor »om  delay  by  snboontraotor. — 
O'Connor  v.  Smith,  84  Tex.  232,  19 
SW  168. 

[hi    l^oas  cansed  by  rise  In  price 

of  labor. — builder  may  recover  for 
losses  sustained  on  his  contract  from 
a  rise  In  the  price  of  labor  during  a 
delay  caused  by  the  neglect  of  his 
employer  to  furnish  builditig  mate- 
rials as  agreed.  Bitting  v.  U.  S.,  26 
Ct.  CI.  502. 

33.    See  Infra  B  136. 

33.  U.  S. — Wood  V.  Jollet  Gaslight 
Co.,  Ill  Fed.  463,  49  CCA  427. 


anoe  of  his  contract  is  not  a-  waiver  of  his  claim  for 
sncb  damages.^ 

[f  135]  (4)  Amount  of  DamagBS  for  IMay— (a) 
In  Gennal;  BentB  and  Pro&ta.  The  general  prin- 
ciples of  law  relating  to  the  measure  of  damages 
for  delay  in  performance  of  a  contract*"  app^  to 
the  measure  of  dunages  for  delay  in  performance  of 
building  and  ecmstraction  contracts."  The  amount 
of  damages  for  delay  may  be  governed  by  stipula- 
tions in  the  contract  itself;''  but,  in  the  abaenee  of 
such  stipulations,  the  owner  is  generally  entitled  to 
the  value  of  the  use  of  the  building  or  structure  for 
the  time  he  waa  deprived  thereof  by  the  builder's 
delay,"  the  amount  of  which  is  nauaJly  estimated  as 
the  fair  rental  value  daring  such  time,"*  unless  it 
clearly  appears  that  the  owner  could  not,  during  the 

Cal. — Bryson  v.  McCone,  121  (Tal. 
163,  53  P  687. 

Mass. — White  v.  McLaren,  161 
Mass.  563,  24  NE  911. 

Mich.— Hutchinson  Mfg.  Co.  T. 
Pinch,  91  Mich.  166.  61  iTw  930,  30 
AmSR  463. 

Mo. — ^Dsniler  Ausr,  65  Mo.  A. 
648;  McConey  t.  Wallace.  33  Mo.  A. 
877. 

N.  T. — Ruff  v.  Rinaldo,  66  N.  Y. 
664;  General  Supply,  etc.,  Co.  v,  Goe- 
let,  149  App.  Dlv.  SO,  188  NTS  973; 
Wagner   v.  CorkhlU.   40   Barb.  176. 

Pa. — Pinch  T.  Heennaaa,  6  LniLag 
Reg  126. 

N,  S.— Bruhm  v.  Ford,  33  N.  S.  328. 
_  84.  U.  S.— Wing,  etq^  Co.  v,  U.  S, 
Fidelity,  etc..  Co.,  160  Fed.  672. 

Colo. — Mclntire  v,  Barnes,  4  Colo. 
286. 

Ga. — Cannon  v.  Hunt.  113  Ga.  601, 
88  SE  983. 

111.— Korf  v.  Lull,  70  111.  420;  Gal- 
bra.lth  v,  Chicago  Architectural  Iron 
Works.  60  111.  A.  247;  Hawley  v. 
Florsheim,  44  111.  A,  820.  See  also 
Sperry  v.  Fanning,  80  111.  371  (Where 
damages  were  not  allowed  because 
not  shown  to  have  been  due  to  fault 
of  contractor). 

Iowa. — Novelty  Iron  Works  v.  Cap- 
ital City  Oatmeal  Co.,  88  Iowa  624,  66 
NW  618. 

Ky. — Simon  v.  Lanlus.  9  KyL  B9. 
La. — Woodworth  v.  Qott.  10  Rob. 
142  (holding,  however,  that  defend- 
ant must  have  been  put  In  mora). 

Md. — Maryland  Ice  Co.  V.  Arctic 
Ice  Mach.  Mfg.  Co..  79  Md.  -103,  29  A 
69;  Central  Trust  Co,  v.  Arctic  Ice 
Mach.  Mfg.  Co.,  77  Md.  202.  26  A  488; 
Abbott  V.  Gatctt,  13  Md.  314.  71  AmD 
635. 

Mo. — Cochran  v.  People's  B.  Co.. 
118  Mo.  359.  21  SW  6. 

Nebr. — Conssul  v,  Sheldon.  36 
Nebr.  247.  52  NW  1104. 

N.  T. — Wagner  v.  Corkhill.  40  Barb. 
176;  Rogers  v.  Beard,  86  Barb.  31: 
Ansonia^rass,  etc..  Co.  v.  Gerlach.  8 
Misc.  266.  28  NTS  646;  Scrlbner  v. 
Jacobs,  9  NYS  866. 

Or. — Savage  v.  Olenn.  10  Or. 
440. 

Pa. — Rogers  v.  Bemus,  69  Pa,  432; 
Brown  v,  Foster,  61  Pa,  166. 

Tex.— Smith  v.  Gunn,  67  Tex.  Civ. 
A.  339,  340,  122  SW  91?_[cit  Cyol. 

[a]  Bental  valne.^ — Where  defend- 
ant failed  to  finish  the  building  of  a 
house  for  plaintiff  In  the  time  agreed 
on,  and  it  does  not  appear  that  he 
knew  plaintiff  expected  to  move  into 
the  bouse  at  such  time,  the  only 
damages  recoverable  by  plaintiff  Is 
the  rental  value  of  the  house  for  the 
time  It  remained  uncompleted  after 
the  date  fixed  for  Its  completion, 
although  there  was  an  agreement  in 
the  contract  for  the  payment  of  a 
certain  sum  per  day  as  liquidated 
damages.  In  case  of  failure  to  com- 
plete.   SlmoTi  V.  Lanlus.  9  KyL  69. 

[b]  An  employer  may  show  that 
he  rented  a  building  Cor  an  amount 
shown  to  be  leas  than  tt^  reasonable 
rental  value,  and  that,  owing,  to  the 
delay,  the  tenant  waa  unable  to  take 
posaesalon  until  after  the.  day  speci- 
fied for  completion.  Consaul  v.  Shel- 
don, 36  Nebr.  247,  62  NW  1104. 
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dday,  have  rented  the  bailding."  .  While  in  the  esti- 
mation of  the  rental  value  the  owner  cannot  be 
allowed  the  amount  which  might  have  been  offered 
by  other  parties"  or  the  amount  received  several 
monthc  after  completion"  the  rental  value  of  tfae 
building  as  adapted  to  its  particular  purpose,  but 
not  its  value  for  general  business  purposes,  may  be 
recovered."  The  builder  may  recover  from  the  sub- 
contractor the  amount  which  he  is  required  to  pay 
the  owner  of  the  building  for  the  delay,  notwith- 
standing the  fact  that  the  subcontractor  was  un- 
aware of  the  time  within  which  the  builder  was  re- 
quired to  complete  the  building."  Where  a  con- 
tractor is  entitled  to  reciprocal  performance  on  the 
part  of  the  owner  or  his  agents^  and  he  neither 
waives  nor  forfeits  his  right,  but  1^  owner  fails  to 
perform,  thereby  hindering  and  delaying  his  work, 
he  will  be  entitled  to  his  gains  prevented  as  well 
aa  to  his  losses  sustained. 

136]  (b)  Stipnlatfld  Danugeik'*  Because  of 
the  diffiei^ty  of  ascertaining  with  certainty  the  dam- 
ages anting  from  thd  failure  to  complete  building 
and  eonstrnetion  oontraets  within  ttie  stipulated 
time,  the  parties  to  such  contracts  frequently  pro- 


vide for  the  payment  of  a  specified  amount  as  dam- 
ages for  failure  to  perform  the  contract  in  time, 
and  the  courts  will  enforce  such  a  proviuon,"  al- 
though the  delay  results  from  an  honest  mistake  of 
judgment  on  the  part  of  the  arefaiteet.**  Liquidated 
damages  for  delay,  however,  can  be  awarded  only 
from  the  time  the  building  should  have  been  com- 
pleted until  the  time  the  owner  has  gone  into  oeea- 
pancy  of  it.**  A  provision  in  a  contract  dividing 
the  work  into  parts,  apportioning  liquidated  dam- 
ages to  the  failure  to  complete  each  part  and  to 
complete  the  entire  work,  should  not  be  ao  construed 
aa  to  impose  a  double  liability.*"  A  statute  st^tu- 
lating  that,  in  case  of  part  performance  on  the  date 
stipulated,  a  penalty  may  be  eorrespondlingly  re- 
duced, is  applicable  only  where  the  owner  can  have 
useful  occupation  of  the  portion  completed.*" 

Applicatum.  A  provision  for  liquidated  damages 
applies  only  in  the  event  that  the  btdlder  eontiuues 
the  work  beyond  the  time  limited  in  the  contract;*^ 
and  not  where  the  builder  entixely  abeadfma  the 
eontract,**  and  the  control  of  eompletion  of  the 
voik  passes  into  tiie  hands  of  another.**  Thus 
where  the  owner  elects  to  take  possession  and  to 


SB.  Anderson  v.  Shattuck,  76  N.  H. 
240,  81  A  781  (butldinr  destroyed  by 
fire):  WBgn«r  v.  CorlUiUl,  40  Barb. 
iS.  Y.)  17B;  McCarthy  v.  Gallagher. 
4  Misc.  188.  as  NTS  S84;  Horgan  v. 
McKftnzI«,  17  NTS  174. 

36.  Hawlay  v.  Florshelm,  44  111. 
A.  820. 

[a]  TlM  ram  eaiBKot  1w  eatlMlr 
<mx  of  proportion  to  th*  oontnot 
prlo«  of  the  buildlna  and  it*  rmtal 
value.  MoQeary's  Bbi.,  SI  PlttabLecJ 

<Pa.>  317. 

37.  Scribner  v.  Jacobs,  9  NTS  256. 
88.   Cochran  v.  Peoples'  R.  Co.,  Ill 

Ho.  859.  21  SW  6. 

38.  Murdoch  v.  Jones,  8  App.  Dlv. 
221,  38  NTS  461. 

40.  Kellogg  Bridge  Co.  v.  U.  S..  15 
Ct.  CL  206. 

41.  Tilfliilrt>t>fl  damaffesi 
OeneraHy   see   Damages    [IS  Cyc 

89]. 

validity  of  provision  for  stipulated 
damages  see  supra  I  30. 

Whether  a  provision  providing  for 
damages  fs  to  be  regarded  as  one  for 
a  penalty  'or  as  liquidated  damages 
see  supra  j  49. 

48.  U.  8. — Morse  Dry  Dock,  etc., 
Co.  v.  Seaboard  Transp.  Co.,  161  Fed. 
99,  88  CCA  263;  Chapman  Decorative 
Co.  V.  Security  Mut.  L.  Ins.  Co.,  149 
Fed.  189.  79  CCA  137:  Stephens  v.  Es- 
sex County  Park  Comrs.,  142  Fed, 
844.  75  CCA  60;  L.ink  Belt  Engineer- 
ing Co.  V.  U.  S.,  142  Fed.  243;  Texas, 
etc,  R.  Co.  V.  Rust,  19  Fed.  239; 
Motachman  v.  U.  S.,  47  Ct.  CI.  373. 

Ark. — Lawrence  County  v.  Stewart, 
72  Ark.  B2B,  81  SW  1069:  Lincoln  v. 
Little  Rock  Granite  Co.,  fi«  Arli.  40B, 
19  SW  1056. 

Cal, — -Patent  Brick  Co.  v.  Moore,  7B 
Cal.  206,  16  P  890. 

III. — Bloomlngton  Hotel  Co.  v, 
Garthwalt,  227  111.  613,  81  NB  714; 
Wllcus  V.  Kllng,  87  111.  107. 

Iowa. — Ottumwa  Mill,  etc.,  Co.  v. 
Manchester.  139  Iowa  334,  115  NW 
911;  Kelly  v.  Fejervary,  111  Iowa, 
698,  83  NW  791;  De  Graff  v.  Wickham, 
89  Iowa  720,  62  NW  603.  67  NW  420; 
Foley  V.  McKeegan,  4  Iowa  1,  66  Am 
D  107. 

La. — Murray  v.  Barnhart,  117  La. 
1023.  42  S  489;  Hebert  v.  Well,  115 
La.  424.  39  S  389;  Davis  v.  Glenn,  3 
La.  Ann.  444. 

Md.— Baltimore  v.  Ault.  126  Md. 
402.  94  A  1044. 

Mass. — Norcroas  Bros.  Co.  v,  Vose, 
199  Mass.  81,  66  NE  468;  Hall  v. 
Crowley.  6  Allen  304.  81  AmD  745. 
Compare  Vlckery  v.  Ritchie,  207 
Mass.  318.  93  NEr578  (stipulation  of 
invalid  contract  not  applicable  on 
quantum  meruit). 


Minn. — Chicago  Bridge,  etc.,  Co.  v. 
Olson,  80  Minn.  533,-  83  NW  461. 

Mo. — Beattie  Mfg.  Co.  v.  Helns,  120 
Mo.  A.  465.  87  SW  188:  Ramlose  v. 
Dollman,  100  Mo.  A.  247,  72  6W  917. 

N.  J.— Marsball  v.  Hann,  IT  N.  J. 
L.  426. 

N.  T. — Small  v.  Burke,  92  App. 
Dtv.  SS8,  86  NTS  1066;  Keogh  Mfg. 
Co.  V.  Blsenberg,  7  Mlac  79,  26  NTS 
266  [aff  149  N.  T.  692  mem,  44  NE 
1122  mem];  O'Donnel  v.  Roaanbarg, 
14  AbhPrNS  69. 

Or. — Vanderhoof  v.  Shell,  42  Or. 
678,  72  P  126. 

Pa.— Malone  v.  Philadelphia,  147 
Pa.  416.  28  A  628:  Huckestein  v. 
Kelly,  etc.,  Co^,  139  Pa.  201.  21  A  78; 
Clements  v.  Schuylkill  River  East 
Side  R.  Co.,  132  Pa.  446.  19  A  274, 
276:  Tounk  v.  White.  6  Watte  460: 
Rlebe  v.  Mauch  Chunk  Water  Co.,  32 
Pa.  Super.  821:  Perna  v.  McFadden, 
33  Pa.  Super.  76. 

Tex. — Brown  Iron  Co.  v,  Norwood. 
(Civ.  A.)  69  SW  263;  Johnson  v. 
White,  (Civ.  A.)  27  SW  174. 

Wash. — Erickaon  v.  Green.  47 
Wash.  613;  92  P  442;  Jenkins  v. 
American  Surety  Co.,  4ft  Wash.  S72, 
88  P  1112. 

Wis. — Davis  v.  La  Crosse  Hospital 
Assoc.,  121  Wis.  679,  29  NW'2Sl.  1 
AnnCas  960. 

Eng. — Legge  v.  Harlock,  12  Q.  B. 
1015,  64  ECL  1016^16  Reprint  1161: 
Ranger  v.  Great  Western  R.  Co.,  6 
H.  L.  Cas.  72,  10  Reprint  824;  Alcoy, 
etc^.  R..  etc.,  Co.  v.  areenhili.  76  L. 
T.  Rep.  N.  8.  642:  Re  Teadon  Water- 
works Co..  72  L.  T.  Rep.  N.  S.  SS2. 

Ont — UcNamara  v.  Skain,  22  Ont. 
102. 

Que. — McDonald  v.  Hutchins,  12 
Que.  K  B.  499. 

[a]  Aotnal  damages.— Where  a 
contract  provides  liquidated  damages 
for  delay  In  completion,  the  employer 
cannot  show  actual  damage  for  such 
delay.  Smith  v.  Vail,  63  App.  Dlv. 
628  mem,  65  NTS  834  [att  166  N.  T. 
611  mem,  59  NE  1126  mem]. 

tb]  DeAnotlons  for  SondSTS. — 
Where  the  contract  provides  for  a 
sum  payable  as  liquidated  damages 
for  each  day's  delay  In  the  comple- 
tion of  the  contract,  the  Sundays  oc- 
curring during  the  period  of  delay 
are  to  be  included  in  the  number  of 
days  for  which  the  stipulated  sum  is 
to  be  deducted.  Vanderhoof  v.  Shell, 
42  Or.  678.  72  P  126. 

Heoesslv  of  sliowtng  aotnal  dam- 
ages see  Damages  [13  Cyc  106]. 

43.  Boston  Store  v.  Schleuter.  88 
Ark.  213,  114  SW  242. 

44.  Collier  v.  Betterton,  87  Tex. 
440,  29  SW  467. 


For  later  eaassi  deT*lopm«ntB  and  obangea  in  the  law  see  cumulative  Annotations,  sams  tlU*,^ 
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45.  Cowan  v.  Meyer,  125  Md.  460. 
94  A  18. 

[a]  ZUostratlom. — Where  a  con- 
tract for  excavation  requires  the  flrst 
half  ,  of  the  work  to  be  completed 
within  twenty  days  and  the  entire 
excavation  to  be  completed  within 
forty  days  and  provides  for  liqui- 
dated damages  for  each  day  exceed* 
Ing  either  the  twenty-day  or  the  for- 
ty-day limit,  while  the  completion  of 
the  entire  contract  within  the  forty- 
day  period  will  not  release  the  con- 
tractor from  liability  for  delay  in  the 
completion  of  the  first  half,  he  can- 
not, where  there  was  delay  in  the 
completion  of  the  flrSt  half,  and  the 
balance  was  completed  after  the 
forty  days,  but  within  twenty  days 
from  the  completion  of  the  first  half, 
be  subjected  to  the  payment  of  liqui- 
dated damages  for  tfae  delay  for  the 
entire  work  In  addition  to  that  for 
the  flrst  half,  since  that  would  be  to 
impose  a  double  llaAility  on  him. 
Cowan  v..Meyer,  12B  Hd.  4i0.  94  A  18. 

46.  MoDonald  v.  Butclibka,  12  Que. 
K.  B.  499. 

4T.  Maryland  Fidelity,  etc.,  Co.  t. 
Robertson,  186  Ala.  879,  84  S  933. 

48.  Baclgalupl  v.  Phcenlx  Bids- 
etc.,  Co.,  14  Cal.  A.  6S2,  112  P  892; 
Lennon  v.  Smith.  124  N.  T.  678,  27  NE 
248  [rev  14  Daly  620.  1  NTS  9"]; 
Gallagher  v.  Balrd.  64  App.  Dlv.  398, 
66  NTS  759. 

4t.  British  GlanxstofT  Mfg.  Co.  r. 
General  Acc,  etc.,  Assttr.  Corp., 
[1912]  S.  C.  691  (holding  that,  where 
a  contract  for  the  construction  of 
certain  works  by  a  specified  date 
contained  a  clause  providing  for  the 
payment  of  liquidated  damages  at 
certain  rates  by  the  contractor  for 
each  week's  delay  beyond  that  date, 
and  it  was  further  provided  that.  If 
the  contractor  should  suspend  tbfl 
works,  the  employer  might  take  poe- 
session  of  the  plant  and  materials 
and  might  engage  others  to  complete 
the  contract;  and  the  contractor  be- 
came bankrupt  and  suspended  the 
work,  and  the  employers  thereupon 
engaged  other  persons  to  complete 
them,  but  they  were  not  completed 
until  at  least  six  weeks  after  the 
date  specified  in  the  original  con- 
tract, and  In  an  action  at  the  Instance 
of  the  employers  for  the  loss  in- 
curred by  them  through  the  failure 
of  the  contractor  to  fulfill  his  con- 
tract the  pursuers  claimed  Inter  alia 
damages  for  six  weeks'  delay  at  the 
rates  specified  In  the  liquidated  dam- 
ages clause,  while  the  pursuers  were 
entitled  to  sue  for  damages  for 
breach  of  contract,  they  could  not 
found    on    the    liquidated  damages 
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complete  the  -work  himself;  as  avthorind  by  the 

emtraet,  he  is  not  entitled  to  recover  the  stipulated 
sam  as  liquidated  damages  but  hia  damages  are 
limited  to  the  aetnal  loss  which  he  has  snatained.'* 
Sneh  a  provisiott  also  has  vefeienee  only  to  inezcns* 
able  ddays,*^  and  the  owner  is  not  entitled  to 
nfover  the  stipulated  damages  where  he  takes  pos- 
session of  the  uneompleted  straetitre  at  the  time 
fixed  for  completion  and  prevents  the  eontinuanoe 
oC  the  work  by  the  contractor"  or  where  he  fails 
OD  his  part  to  duly  keep  and  perform  the  eorenants 
set  forth  in  the  eontract**  or  otherwise  is  the  cause 
of  the  delay  nor  can  the  owner  recover  the  stipu- 
lated damages  for  a  delay  which  is  otherwise  excus- 
able, particolarly  where  the  contract  so  provides. 
In  cases  of  delay  caused  in  part  by  the  owner,  it 
is  held  that  in  ordinary  cases  no  recovery  of  liqui- 
dated damages  may  be  had,"  although  it  has  further 
been  held  that  the  court  will  apportion  the  delays 
and  award  liquidated  damages  for  such  as  the  con- 
tractor is  responsible  for  when,  either  by  competent 
aod  satisfactory  evidence  or  by  a  contractual  stand- 
ard fixed  by  the  parties,  it  can  be  done  with  rea- 
sonable certainty. 
A  sabcontractor  is  bound  by  a  forfeiture  clause 


a<mtained  ia  tiie  original  eontraet,  if  the  parties  era* 
templated  at  1^  time  of  making  the  anbeontraet 
that  Bneh  danse  dionld  apply;"  and  if  in  sneh  a 
ease  hotti  the  etrntraetoT  and  the  suboontractor  are 
the  eanae  of  the  delay,  each  should  bau-  his  respec- 
tive proportion  of  the  damage  resulting  tiiere£rom.*° 
Where  a  eontraet  between  a  eontraetor  and  a  sub- 
eontraetor  jurovides  that  the  former,  .on  the  latter 's 
&iliire  to  perform,  may  complete  the  eontmot,  in 
whieh  ease  the  8ube(mtraetor  diaU  pay  a  penalty  for 
every  day's  delay,  the  subcontraetor  is  not  liable 
for  suoh  penalty  where  he  has  safeisfaet^rily  com- 
pleted his  contract,  although  after  the  time  specified, 
since  the  intention  of  the  contract  is  that  the  sub- 
contractor shall  be,  liable  for  the  penalty  only  in 
case  the  contractor  takes  the  work  out  «f  his  hands 
and  completes  it  himself.*^ 

137]  (6)  Dedsiou  of  Architect,  or  Endear, 
Etc."^  A  provision  in  the  contract  for;  submission 
to  the  architect,  engineer,  etc., .  of  the  question  of 
damages  for  delay  in  the  performance  of  the  work 
is  binding  on  the  parties  but  such  a  provision  will 
not  prevent  a  suit  in  the  first  instance  for  damages, 
unless  it  is  further  provided  that  such  -decision  shall 
be  a  condition  precedent  to  suit,  or 'the  only  mode 


clause,  u-th&t  clauM  applied  only 
where  tbe  contractor  had  himself 
completed  the  contract,  and  could  not 
apply  where  the  control  of  the  con- 
tract, and  so  of  the  time  taken  to 
complete  It,  had  passed  out  of  his 
bands). 

60.  Maryland  Ptdellty.  etc.,  Co.,  v. 
Robertson,  186  Ala.  S79,  S4  S  9SS: 
Ollette  V.  Younc,  4fl  Colo.  S62,  101  P 
IH;  Uoore  v.  District  Number  Two 
Nonnal  School  Bd.  of  Regents,  SIB 
Mo.  706,  lis  8W  6:  Crawford  v. 
Becker,  U  Hun  IN.  T.)  376. 

51.  Maryland  Fidelity,  etc,  Co.  v. 
Robertson.  1S«  Ata.  S79,  34  S  SIS. 

81.  KanMM  City  Brldm  Co.  v. 
Lindsay  Brldsa  Co.,  S2  OkL  SI,  121 
P  639. 

8a.  St.  lAUls  Nat.  Stock  Tarda  v, 
O'Reilly.  SB  IlL  140;  Barrailn  v. 
Adama,  110  La.  124,  S4  S  SOI:  Collier 
V.  Batterton.  87  Tut,  440,  U  8W  487. 

SC  United  Snvlneerlnc,  etc,  Co.  v. 
U.  S..  47  Ct.  CI.  489:  FlorRbi  Northern 
R.  Co.  T.  Southern  Supply  Co.,  118  Oa. 
1.  37  SB  ISO.  _ 

[a]  Vfee  state  eaaaot  elaim  Hhm 
poaltr  stipulated  In  case  a  buildlns 
18  not  completed  In  a  sfven  time,  if 
the  warrants  on  the  treasury  given 
to  the  contractor  are  not  paid,  and  he 
la  thereby  disabled  from  procuring 
the  materials  and  workmen.  lAndry 
V.  PeytavlD.  7  Mart.  N.  S.  <La.>  166. 

S6.  Ittner  t.  U.  S.,  48  CL  CL  886 
Iholdtne  that,  where  a  contractor  la 
prevented  by  defendants  from  begin- 
ning work,  on  time,  and  thereby  from 
executing  hla  contract  according  to 
Us  terms,  he  Is  relieved  from  the  li- 
quidated damages):  Boyd  v.  Bargag- 
liotti.  12  Cal.  A.  228.  107  P  160:  Mos- 
ler  Safe  Co.  v.  Maiden  Irfine  Safe  De- 
posit Co.,  199  N.  Y.  479,  »S  NB  SI.  87 
LRANS  36S  <owner*8  default  waives 
right  to  llqnldated  damages);  Farn- 
ham  V.  Ross,  2  N.  Y.  Super.  187; 
Dunavant  v.  Caldwell,  etc.,  R.  Co., 
122  N.  C.  999.  29  8E  837. 

[a]  Opportntuty  to  omnplete  work. 
— Where  a  building  contract  con- 
tained a  penalty  for  the  contractor's 
failure  to  complete  the  building  with- 
in the  time  required,  such  penalty 
would  not  begin  to  run  until  the 
contractor  had  full  opportunity  to 
complete  his  contract  in  accordance 
with  Its  terms.  Cornell  v.  Standard 
on  Co.,  91  App.  Dlv.  346,  86  NTS  633. 

Aota  of  owaar  as  •xouso  for  deli^ 
see  supra  S  123. 

86.  Simpson  Bros.  Corp.  v.  White, 
1S7  Fei  418:  Pressed  Steel  Car  Co.  v. 
Eutern  R.  Co.,  I2l  Fed.  609,  57  CCA 
136;  Kansas  City  Bridge  Co.  v.  Lind- 
say BridM  Co..  82  Okl.  31,  121  P  839. 

fa]   iBAn  .«aift.^<l)  Whwe,  la 


the  ezeoutlon  of  the  contract,  the 
contractor  was  obliged  to  excavate 
many  times  the  quantity  of  rock  esti> 
mated  in  the  contract,  a  provision 
that,  in  case  of  his  failure  to  com- 
plete the  work  within  the  time  fixed, 
he  should  "be  liable  to  a  forfeiture 
of  ten  dollars  per  day  for  each  and 
every  day  which  shall  be  required  to 
fully  complete  the  contract,"  did  not 
apply  to  delay  caused  by  such  excess 
of  rock  excavation  above  tha  quan- 
tity speelfled  plus  twenty-flve  per 
cent  Qamlnov.  Dedham,  164Fed.B9S, 
BO  CCA  466.  <2)  So  whera  a  building 
contract  authorised  the  owner  to 
order  alterations,  additions,  etc.,  and 
provided  a  penalty  for  delay,  the  con- 
tractor was  entluod,  in  determining 
the  extant  of  the  delay  to  be  allowed 
for  the  time  that  the  flnal  completion 
of  the  contract  work  was  necessarily 
delayed  by  the  changes  so  ordered. 
Stnall  Burke,  92  App.  Dlv.  838,  86 
NYS  1066.  (3)  A  stIpulaUon  in  a 
construction  contract  for  liquidated 
damages  for  delay  beyond  a  certain 
day  is  not  applicable  where  the  de- 
lay was  caused  by  the  performance 
of  extra  work  ordered  by  the  owner 
of  the  buildlna.  Hamilton  v.  Vine* 
bery ,  tOnt^  4  TJomLR  827,  S  OntWN 
1337,  22  OntWR  228.  Ehctra  work 
and  alterations  as  excuse  for  delay 
generally  see  supra  |  129. 

[bl  A  delay  caused  by  ths  InabU* 
tty  of  tbe  ooatractor  to  obtain  oer- 
tau  steelwork  in  time,  owing  to  the 
congested  condition  of  work  in  the 
steel  ralUs,  Is  not  unavoidable,  and 
does  not  relieve  the  contractor  from 
the  payment  of  the  stipulated  dam- 
ages, where  such  condition  was 
known  when  the  contract  was  made 
and  was  supposedly  guarded  against 
by  the  contractor  Sy  making  the 
time  for  the  completion  of  the  work 
much  longer  than  would  ordinarily 
have  been  required.  Link  Belt  Engi- 
neering Co.  v.  U.  S.,  142  Fed.  243. 

[c]  Causes  beyond  builder^  ooa- 
troL— Under  a  building  contract  re- 
quiring the  contractor  to  pay  the 
owner  a  stated  sum  per  day  for  de- 
lay in  completing  the  building  be- 
yond the  time  fixed  by  the  contract, 
but  further  providing  that  the  pen- 
alty should  be  suspended,  should  the 
work  be  delayed  ''by  causes  beyond 
the  control  of  the  contractor,"  such 
provision  must  be  construed  with  re- 
gard to  the  circumstances  and  to  the 
ordinary  course  of  business  at  the 
time  of  the  contract;  the  bare  fact 
that  materials  were  ordered  and  de- 
layed-in  manufacture  or  transit  does 
not  show  a  oause  b»yond  the  control 


of  the  contractor;  nor  does  the  fail- 
ure to  get  material  from  a  particular 
man.  unless  It  was  of  suoh  peculiar 
character  as  not  to  be  procurable 
elsewhere;  and,  even  when  shown 
that  there  was  unavoidable  delay  in 
obtaining  material.  It  must  be  fur- 
ther shown  that  ths  delay  In  ths 
completion  of  .the  bulldinc  was  In 
fact  dae  to  that  cause.  Simpson 
Bros.  Corp.  v.  White;  187  Fed.  4187^ 
^^ysMBSis  ftNT  OeUj  sse  supra  It  128- 

0T.  Jeftarson  Hotel  Co.  v.  Brum- 
t»ush,  1<8  Fed.  867.  94  CCA  279: 
Early  v.  Tusslng,  1B2  Mich.  814,  148 
NW  678. 

sa.  Schmulbach  v.  Caldwell,  198 
Fed.  16,  lis  CCA  680;  Van  Buskli^  v. 
Passaic  Tp.  Bd.  of  Education,  78 
N.  J.  6S0,  78  A  909  (holding  that, 
where  a  bnllding  contract  required 
the  building  to  be  completed  by  Sept. 
16,  1908,  providing,  4»wever,  that  the 
owner  remove  the  present  building 
on  the  prsmlssa  before  May  16,  1808, 
and  It  was  also  provided  that  the 
contractor  should  pay  ■  the  owner 
twenty-Ave  dollars  a  day  as  liqui- 
dated damages  for  each  day's  delay 
after  the  date  fixed  for  completion, 
and  the  owner  removed  the  old  build- 
ing on  May  17,  and  the  building  was 
completed  November  16,  the  contrac- 
tor was  liable  for  liquidated  damages 
from  September  17,  until  Uie  building 
was  completed).  . 

58.  Chicago  Bridge,  etc.,  Co.  v. 
Olson,  80  Minn.  633,  88  NW  461, 

00.  Chicago  Bridge,  etc,  Co.  v. 
Olson,  80  Minn.  638,^3  NW  461. 

61.  Williams  v.  Qolden,  847  Pa. 
897,  98  A  606. 

es.  Dsdsioa  of  snuteet,  sto.,  aa 
to  perfonaanes  vsasraUr  see  supra 
a  93'-118. 

es.  Bloomlngton  Hotel  Co.  v. 
Garthwait,  227  111.  613,  81  NB  714 
[mod  130  111.  A.  418], (holding  that 
where  the  architect  made  no  allow- 
ance for  delay  the  owner  was  not 
entitled  to  a  deduction  therefor); 
Young  V.  Wella  Glass  Co.,  187  111. 
626.  58  NE  606:  Bavaria  Inv.  Co.  v. 
Washington  Brick,  etc.,  Co.,  82  Wash. 
187.  144  P  68;  Hughes  v.  Bravtnder, 
9  Wash.  696,  SS  P-  809:  Munro  v. 
Ennis,  etc.,  R.  Co..  16  Wkly.  Rep.  256. 

[a]  Vnder  an  agreement  to  refer 
all  differeiMMS  arising  between  a  con- 
tractor and  the  other  party  in  refer- 
ence to  the  work  to  the  engineer  of 
the  latter  party^  his  decision  to  be 
final,  the  engineer  had  power  to 
award  damages  for  delay  in  com- 
pleting the  work.  Conneaut  Lake 
Agricultural  Assoc.  v.  >Plttsbur| 
Surety  Co^ 


il    Assoc.    V.  >Flttsbura 
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for  the  asBessment  of  damages.^  Hie  architect  or 
en^neer  may  be  given  the  power  to  determine  the 
right  to  liquidated  damages  under  the  terms  of  the 
contract,"  although  such  a  power  hae  been  held  not 
conferred  by  a  provision  requiring  the  Bubmission  of 
disputes  as  to  claims  for  damagea  generally;^  and 
it  has  further  been  held  that  be  cannot  proceed 
without  giving  notice  to  the  huilder.'^  Notice  has 
likewise  been  held  necessary  where  it  is  the  duty  of 
the  architect  or  engineer  to  estimate  expenditures 
for  which  an  allowance  is  claimed  by  the  builder.** 
138],  18.  Acceptance  and  Waiver — a.  In  Oen- 
en^^  A  provision  of  the  contract  as  to  a  detail 
of  performance  may  be  l^ally  waived^"*  but  the 
builder  will  not  be  pCTmitteid  to  invoke  the  doctrine 


of  waiver  or  estoppel  in  this  reqMct,  where  some  of 
its  elements  are  lacking."  Thus  the  mere  submis- 
sion of  a  proposal  to  estop  the  matters  in  dispute, 
which  is  not  acted  on  by  the  opposite  party,  is  noi 
such  a  waiver  as  will  operate  as  an  estoppd;  unless 
the  party  to  whom  the  proposal  is  made  adepts  it 
and  acts  thereon  the  party  yitking  the  proposal  is 
not  estopped  from  insisting  on  the  original  con- 
tract." An  aee^tance  of  the  work  or  stmetnie, 
as  in  compliance  with  the  contract,  will  ordinarily 
constitute  a  waiver  of  a  full  performance  or  de- 
fective performance  of  the  contract,^^  and  such  ac- 
ceptance may  be  expressed  or  implied  £roni  the  con- 
duct of  the  owner  and  whether  or  not  his  acts 
amount  to  an  acceptance  is  generally  a  question  of 


[b]    0*rtlfloat«    of  oomplstlon. — 

Where  time  Is  of  the  essence  of  a 
contract  an  architect's  certificate  of 
completion,  and  the  sum  due  t6  the 
contractor,  which  falls  to  state  com- 
pletion within  the  Ume  fixed,  will 
not  preclude  the  owner  from  Insfst- 
Ing  on  the  damf|ges  agreed  on  for 
delay.  Downey  v.  O'Donnell,  69  111. 
49. 

M.   Adams  V.  Halgler,  lit  Ga.  659, 

61  SE  S38. 

ta]  Oonatrnotlon. — A  provision  In 
ullding  contract  that  the  amount 
of  damages  to  be  recovered  In  case 
the  owner  terminates  the  contract 
on  account  of  a  failure  to  perform 
by  the  builder  shall  be  certified  by 
the  architect  whose  decision  shall  be 
binding  on  both  parties  is  to  be 
strictly  construed,  and  the  certifi- 
cate of  the  architect  Is  not  a  con- 
dition of  the  right  of  action,  when 
the  builder  repudiates  the  contract 
and  the  owner  suflS  to  recover  dam- 
ages therefor.  Smith'  v.  Jewell,  104 
Md.  269.  66  A  6. 

[b]  SUpnlatloii  •  k«ld  oondltlon 
preoeOenti^ — Where  a  contract  for 
building  materials  required  certifica- 
tion by  the  architects  of  the*  con- 
tractors refusal,  negleot,  or  failure 
to  furnish  materials,  providing  that 
any  damage  from  such  default 
should  be  certified  by  the  architects 
whose  certificate-  should  be  conclu- 
sive, such  certification  constituted  a 
condition  precedent  to  the  recovery 
of  damages  for  the  contractor's  al- 
leged delay  m  furntehlns  materials, 
whether  by  an  Independent  suit  or 
by  a  cross  bill.  In  the  contractor's 
suit  for  the  price  of  materials  fur- 
nished. Belmont  Iron  Works  v.  Nor- 
folk Hotel  Corp.,  109  Va.  269,  63  SB 
1068. 

Btolaloa  M  ooadlUon  prMwOmt 
rcseraUy  see  supra  S  d?- 

86.  Weld  V.  Gnglewood  First  Nat. 
Bank,  266  111.  43,  99  NB.72  [rev  166 
111.  A.  6]  (holding  that  a  building 
contract.  Imposing  a  penalty  for  each 
day's  delay  unless  the  architect 
granted  extension  of  time,  authorizes 
the  architect  to  determine  the  amount 
of  the  delay  In  the  completion  of 
the  work  for  which  the  contractor 
Is  liable  to  the  penalty,  and  his  cer- 
tificate Is  conclusive  In  the  absence 
of  fraud  Or  mistake);  Ruch  v.  York 
City,  233  Pa.  36,-  81  A  891.  See  Wins- 
low  Bros.  Co.  V.  Robinson,  173  111. 
A.  84  (holding,  contract  not  to  con- 
fer power). 

66.  Drumheller  v.  American  Surety 
Co.,  SO  Wash.  530,  71  P  25. 

ST.  Young  V.  wells  Glass  Co.,  187 
111.  626,  68  NB  606  [alt  87  111.  A. 
6871. 

68.  Wilson  V.  York,  etc.,  R.  Co., 
11  Gill  &  J.  (Md.)  68. 

69.  WUver  of  Approval,  decision, 
evtlmate,  or  oertlfloate  of  arolilteot, 
engineer,  etc.  see  supra  <!  99-101. 

Waiver  of  elalm  for  anautfm  for 
delar  soe  supra  S  134. 

WUrer  of  time  for  perf  oaunoe 
see  supra  gS  130-181. 

Waiver  or  loss  of  zIgM  40  reeels- 
aloit  see  supra  3  64. 

70-  Deep  Vein  Coal  Co,  v.  Jones, 
49  Ind.  A.  8t4,  97  NB  341  (holding 


that  a  provision  In  a  contract  that 
a  well  shall  be  drilled  at  such  place 
as  the  other  party  may  select  and 
designate  may  be  legally  waived). 

71.  Schllllnger  Bros.  Co.  v.  Thomp- 
son-Starrett  Co.,  171  III.  A.  319;  Boots 
V.  Steinberg.  100  Mich.  134,  68  NW 
657  (holding  that  while,  in  case  of 
deviations  by  the  contractor  from 
the  terms  of  a  building  contract,  not 
objected  to  during  construction,  the 
contractor  may  rely  on  what  was 
actually  approved  Under  the  con- 
tract, he  is  supposed  to  understand 
the  specifications  and  how  the  work 
should  be  performed  as  well  as  the 
superintendent,  and  as  well  as,  if 
not  better  than,  the  owner,  and  he 
cannot  be  permitted  to  Invoke  the 
doctrine  of  estoppel  where  some  of 
Its  elements  are  lacking);  Camp  v. 
Lauterman,  78  Or.  134,  152  P  288; 
Ball-Garden  Co.  v.  Rldgell.  (Tex.  Civ. 
A.)  171  SW  509;  Simons  v.  Paine, 
(Tex.  Civ.  A.)  140  SW  855. 

[a]  That  a  oontraotor  aooepts 
work  done  by  a  auboontraotor,  and 
fails  to  complain  that  it  Is  not  in 
accordance  with  the  contract,  does 
not  estop  him  from  asserting  that 
the  work  Is  inferior,  where  such  con- 
duct does  not  Induce  the  subcontrac- 
tor to  change  his  position  In  any 
particular.  Olson  v.  Burton,  (Tex. 
Civ.  A.)  141  SW  649. 

[b]  Tailnre  to  confer. — Where 
the  omissions  and  the  defects  In  the 
performance  of  a  building  contract 
were  known  to  the  builder  as  well  as 
to  the  manager  and  the  directors  of 
the  owner  woo  agreed  to  confer  dur- 
ing its  erection,  the  failure  to  confer 
does  not  estop  the  owner  from  tak- 
ing advantage  of  such  omissions  and 
defects  on  completion  of  the  struc- 
ture, when  It  Is  tendered  for  accept- 
ance. Cornfeh,  etc.,  Co.  v.  Antrim 
Co-op.  Dairy  Assoc.,  82  Minn.  216,  84 
NW  724. 

73.  Southern  Mfg.  Co.  v.  R.  L. 
Moss  Mfg.  Co.,  IS  Ga.  A.  847,  81  SB 

263. 

73.  U.  3. — Omaha  Water  Co.  v. 
Omaha,  156  Fed.  922,  85  CCA  64. 

Ala. — Aarnes  V:  Windham,  137  Ala. 
613,  34  S  816;  De  Jarnette  v.  Cox, 
128  Ala.  518,  29  S  618:  Andrews  v. 
Tucker,  127  Ala.  602,  29  8  84  (ac- 
ceptance by  express  agreement  to 
pay  for  the  work). 

Ark. — Fitxgerald  v.  La  Porte.  64 
Ark.  84,  40  SW  261. 

Cal.— Kats  v.  Bedford.  77  Cal.  319, 
19  P  523,  1  J/RA  826;  Thomason  v. 
Richards,  6  Cal.  Unrep.  Cas.  868,  67 
P  1066. 

Colo. — ^Flick  V.  Hahn'B  Peak,  etc. 
Min.  Co.,  16  Colo.  A.  48E,  66  P  453. 

Del. — Draper  v.  Randolph.  4  Del. 
454. 

Ga. — Porter  v.  Wilder,  68  Ga.  620. 

Ida. — Stelts  v.  Armory  Co.,  16  Ida. 
661,  99  P  98.  20  LRANS  872  (waiver 
of  obvious  defects), 

111. — Bloomlngton  Hotel  Co.  v. 
Garthwalt,  227  III.  613,  81  NB  714 
[mod  130  in.  A.  4181. 

Ind. — Gullck  V.  Connety,  48  Ind. 
184:  Cummlngs  v.  Pence.  1  Ind.  A. 
317,  27  NB  681. 

Iowa. — lAvally  v.  Harmon,  24  Iowa 
692. 


Ky. — Whitehead  v.  Brothers*  Lodge 
I.  O.  O.  F.  No.  132.  62  SW  873.  23 
KyL  29;  Cunnungham  v.  Fischer.  4g 
SW  993. 

La. — Clark  v.  Kemper,  3  Rob.  10: 
Mitchell  V.  Curell,  11  La.  252. 

Me. — Emerson  v.  Coggswell.  16  Me. 
77. 

Mass. — Burke  v.  Coyne,  188  Mass. 
401.  74  NE  942;  Hutchlns  v.  Webster, 
165  Mass.  439,  43  NE  186. 

Mich. — Strome  v,  Lyon,  110  Mtch. 
680,  68  NW  983. 

Mo. — Standard  Stamping  Co.  v. 
Hemralnghaus.  157  Mo.  23,  67  SW 
746. 

N.  T. — Smith  v.  Alker.  102  N.  T. 
87,  6  NE  791;  McMullen  v.  Hopper, 
15  App.  Dlv.  364,  44  NYS  63;  Bristol 
v,  Tracy,  21  Barb.  236;  Oregon  Impr. 
Co.  V.  Roach.  67  N.  T.  Super.  228  [a(I 
117  N.  Y.  527,  28  NE  168J;  McEl- 
raevy,  etc.,  Co.  v.  St.  Joseph's  Home 
for  Girls,  143  NYS  23S  (acceptance 
not  shown);  Morgan  v.  McKenale.  17 
NYS  174;  Cortwrlght  v.  Mt.  Vernon, 
3  NYS  296  [att  183  N.  Y.  «64  mem. 
25  NB  9S4  mem]. 

M.  C— Pipkin  V.  Robinson,  48  N.  C. 
162. 

Or. — ^Williams  v.  Mount  Hood  R. 
etc.,  Co.,  57  Or.  251,  110  P  490.  Ill 
P  17,  AnnCaal918A  177;  Vanderboot 
V.  Shell,  42  Or.  578,  72  F  126. 

Philippine. — Choy  y.  Heredla.  1! 
Philippine  269. 

S.  C. — KUlian  v.  Herndon,  38  S.  C. 
L.  609. 

Tex.— Hall  v.  Cook,  <Clv.  A.)  117 
SW  449. 

Vt. — Austin   V.   Wheeler,    16  Tl 

95. 

Va.~Atlantlo,  ete^  R-  Co.  v.  Dela- 
ware Constr.  Co.,  98  Va.  668,  37  SB 

13. 

Wis. — Layoock  v.  Parker,  103  Wis. 
161,  79  NW  327;  Howard  v.  Oshkosh, 
87  Wis.  242;  Colby  v.  Franklin.  15 
Wis.  311. 

[a]  WlMTs  Mi  owner  witboitt  » 
protest  or  obJeoUon  expressly  ac- 
cepts  a  building  constructed  for  him 
under  contract,  he  thereby  acknowl- 
edges that  the  work  has  been  per- 
formed substantially  as  agreed  ob 
In  the  contract.  Choy  v.  Heredla.  11 
Philippine  269. 

[b]  Well  Oiggliv  eoatraet.— A 
person  who  accepts  a  well  as  com- 
pleted according  to  contract  Is  es- 
topped  from  claiming  that  the  con> 
tract  was  not  performed.  El  wood 
Natural  Gas,  etc..  Co.  v.  Baker,  13 
Ind.  A.  676,  41  NB  1063. 

[c]  Wliere  part  of  a  ImllOlng  is 
•snsoved  1l»7  the  omur  who  Is  him- 
self an  experienced  contractor,  and 
by  the  arcnltect,  either  expressly  or 
Impliedly  by  ftillure  promptly  to  ob- 
ject, and  no  fraud  fa  pleaded  or 
proved,  objections  could  not  be  made 
thereafter,  and  the  contractors  were 
entitled  to  recover  for  such  part. 
Flppy  v.  Winslow,  68  Or.  219.  186  P 
298. 

n.  Ala.— R  D.  Burnett  Cigar  C^>. 
V.  Art  Wall  Paper  Co.,  164  ATa  647. 
660,  61  S  263  [clt  Cyc]:  Walstrom 
V.  Oliver-Watts  Constr.  Co..  161  Ala. 
608,  618.  60  S  46  [clt  CycJ. 

C^al.— achlndler  v.  Green.  iA,)  82 
P  841. 


For  later  oases,  denlovmaits  and  akasfM  In  the  law  see  cumulative  Annotations,  same  title, 
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